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*’Th® low IS prograssTve and expansT>^e, adapting 
Itself to the new relations and interests which are 
constantly springing up In the progress of society. 
But this progress must be by analogy to what Is 
already settled-*’ 

Ohlef Justice <^reene. in I R-l- 35^. 
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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two¬ 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported cases; 
Second, to present each title of the law in form and content most suitable as a 
means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the search¬ 
er may wish to consult earlier authorities, a specific reference to Corpus Juris 
will make available all cases back to 1658. 

Each title will be preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to require 
it, a more minute analysis will be found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—^an innovation in encyclopedic writing—^must immediately 
commend itself. 

A concise summary, a black-letter epitome, indicative of its scope, will 
precede the full treatment or statement of the law under each section. These 
introductory summaries, concise and free from interlineation of authorities, 
will prove of great convenience and value in legal research. 

An index will be found in the back of each volume covering the titles con¬ 
tained tlierein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum will be kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which has 
proved so successful in modern digests and statutes will conveniently, and with 
certainty, keep eacli title constantly to date through current cases and new 
precedents. 

Corpus Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangenjent, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 


V* 


OJ.S. 


The Publishers' 




TABLE OF ABBREVIATIONS 


REPORTS AND TEXTBOOKS 


A. 

Abb. 

Abb.Adin. 

Abb.AppI>ec. 

Abb.Dec. 

Abb.N.0a8. 

AbbJr. 

Abb.Pr.N.S. 

A’BeckJRea. 

Judgm. 
""T1A.O. 
j]A.a 

Acton 

Adams 

Add. 

AddEccL 
A.&E. ^ 

A.&E.Enc.Ii. 

A.&E.Enc.L.&Pr. 

Aik. 

AJS[.Mars]u 

Ain. 

AlaApp. 

Alaska 

Alb.LJ. 

AIi.C. 

A1C.&N. 
AJe.Rcg.CasL 
Aleyn 
Alison Pr. 

Allen 

AUeu (N.B.) 
Alta.L. 

A.L.R. 

Am.Bankr. 

AmbL 

AM.C. 

Am.Corp.Cag. • 
Am.Cr. 

Am.D. 

AnL&B.Corp.Cas. 

Am.&E.Corp.Cas. 

N.S. 

Ani.&Eng.En<! 7 , 

Law 

Am.&Eng.Pat. 

Cas. 

Am.&EngJLR. 

Cas. 

Am.Electr.Ca8. 

Am.&E.R.Ca8. 

Am.&E.E.Cas.N. 


A 

Atlantic Reporter 
Abbott (U.S.) , 

Abbott’s Admiralty (U.S.) 

Abbott’s Appeals Decisions (N.Y.) 
Abbott’s Decisions (N.Y.) 

Abbott’s New Cases (N.Y.) 

Abbott’s Practice (N.Y.) . 

Abbott’s Practice New Senes (N.Y.) 
A’Bcckett’s Reserved Judgments 


riiar? Appeal Oases (Can.) 

Law Reports [1918] Appeal Gases 
(Eng.) 

Acton (Eng.) 

A^ms Reports (NJS.) 

AddSs’ ^E-wLsiastical (Eng.) 
Adolphus & Ellis (Eng.) 

American & English Eucydopiedia of 

American & English Bncycloprodia of 
Law & Practice 
Aikens (Vt.) 

A. K. Marshall (Ky.) 

Alabama 

Alabama Appellate Court 
Alaska 

Albany Law Journal 
American Leading Oases 
Alcott & Napier (Eng.) 

Alcock’.s Registry Cases (Eng.) 

Aleyn (Eng.) j 
Alison .s Practice (Sc.) 

Alien (Mass.) 

Alien, New Brunswick 
Alberta Law 
American Law Reports 
American Bankruptcy (U.S.) 

Ambler (Eng.) 

American Maritime Cases 
American Corporation Cases 
American Criminal 
American Decisions 
.American & Engliidi Corporation 
Oases 

Amcruam & English Corporation 
Oases New Series 

American and English Encyclopedia of 
Law 

American & English Decisions in Eq* 
uity 

American and English Patent Oases 

American and English Railroad Cases 
American Electrical Cases 
American & English Railroad Cases 
American Ss English Railroad Cases 
New Series 

American Journal of International 
Law 

American r^aw Journal (Pa.) 

American Law Journal New Series 
(Pa.) 

American Ijaw Record (Ohio) 
American Taw Register 
American Law Register New Series 


Am.J.lnLL. 

Ani.L.J. 

AmL.JjNr.S. 

Ani.L.Rec. 

Am.L.Reg. 

AmLJtlcgif.S. 

aj,s. 


Am.Law Reg.(0. 
S.) 

Am.L.Rev. 

Am.L.T.Bankr. 

Am.Law Inst 

Am.NegLCas. 

Am.NcgLR. 

A.M.&0. 

Am.Prob. 

Am.Prob.N.S. 

Am.Pr. 

AmuR. 

Am.U.&Corp. 

Am.R.Rep. 

Atn.S.R. 

Am.St.R.D* 

And. 

Andr, 

AnD.Cas. 

Anu.Ca8.1912A 

Anstr. 

Aiitli.N.P. 

App.ItC. 

App.Ous. 

App-Div. 

Ariz. 

Ark. 

Ark.Just 

Am. 

Am.&Q. 

Asbm. 

Aspin. 

Atk. 

Austr.OJiJEt 

Aii.str.Jur. 

AusLr.L.T. 


B.<icon Abr. 

BaiLBq. 

Bailey. 

B.&Ad. 

B.&Ald. 

Baldw. 

Bnlf.Pr. 

Ball&B. ^ 

BuuL&InsJR. 

Bann. 

Baun.&A. 

Barb. 

Barb.0h. 

B.&Arn. 

Barn. 

BarmCh. 

Itirnes 

Barnes Notes 

Itatty 

B.&Au8t 

Baxt 

Bay 

R&K 

B.a 


American Law Register Old Series 
American Law Review 
American Law Times Bankruptcy Be- 
ports 

American Law Institute, 

Restatement of the Law 
American Negligence Cases 
American Negligence Reporte 
Armstrong, Macartney & Ogle (Ir.) 
American Probate ^ . 

American Probate New Senes 
American Practice 
American Reports 
American Railroad & Corporation 
American Railway Reports 
American State Reports . 
American Street Railway Decisions 
Anderson (Eng.) 

Andrews (Eng.) 

American & English Annotated Gases 
American Annotated Cases 1012A, ei 
seq. 

Anstrutber (Eng.) 

Anthon’fl Nisi Prins (N.Y.) 

Appeal Cases (D.C.) 

Law Reports Appeal Cases (Eng.) 
Appellate Division (N.Y.) 

Arizona 

Arkansas 

Arklcy's .Tusticiary (Sc.) 

Arnold (Eng.) 

Arnold & Hwges (Eng.) 

Ashmead (Pa.) .. ^ v 

Aspinwall’s Maritime Cases (Eng.) 
Atkyn (Eng.) . . 

Commonwealth Law Reports, Aus¬ 
tralia 

Australian Jurist 
Australian Law Times 

B 

Bacon’s Abridgment (Eng.) 

Bailey’s Equity (S.O.) 

Bailey's Law (S.d.) 

BarnewuU & Adolphus (Eng.) 
Barnewall & Al(ler.son (Eug.) 

Baldwin (U.S.)^ 

Balfour’s Practice (Sc.) 

Ball&Boatty (Ir.) 

Bankruptcy and Xusolvency Reports 
(Eng.) 

Baimistcr (Eng.) 

Banumg & Arden (U.S.) 

Barbour (N.Y.) 

Barbour’s Chancery (N.Y.) 

Barron & Arnold (Eng.) 

Bnrnardiston King’s Bciini (Eng.) 
Barnanliston Cluincory (Eng.) 

Bartnis' Pr:i<*rici* Cases (Eng.) 

Barnes' Notes (Eng.) 

Batty (Ir.) 

Barron & Austin (Eug.) 

Baxter (Tenu.) 

Bay (S.C.) 

Broderip & Bingham (Eng.) 

British Oulumbia 



ym 

B.&0. 

B.&Ma<!0. 

Beatty 

Beav. 

Beav.&WaLEy. 

Gas. 

BeaT.E.&O.Cas. 

BeawXez.Mer. 

Bee 

Bell 

Bell App.Gafl. 
Bell Gas. 

BeU C.C. 

Bell Comm. 
Bell Sc.Gas. 
Ben. 

BenL 

BenL&D. 

&&H.Gr.Gas. 

Bibb 

Bing. 

Bmg.N.Ga8* 

Binn. 

Biss. 

BittW.&P. 
Black 
BlackE. 


TABLE OE ABBBEnAIIONB 


Bame^rall & Cresswell (Eng.) 

Browne &Macnamara (Eng.) 
Blackham, Dundas & Osborne (Ir.) 
Beatty (Ir.) 

BwvS & *wdford’s Baflway and Ca¬ 
nal Cases (Eng.) 

English Railway and Canal Cases 
Beawes Les Mercatoria (Eng.) 

Bee (U.S.) ^ 

Bellewe (Eng.) 

Bell’s Appeal Cases (Sc.) 

Beir.<3 Cases (Sc.) 

Bell's Crown Cases (Eng.) 

Bell’s Commentaries (Eng.)^ 

Bell’s Scotch Court of Session Cases 
Benedict (U.S.) 

B^oe i^Slison (Eng.) ... 
Bennett & Heard Leading Cnminal 
Cases (Eng.) 

Bibb (Ky.T , 

Bingham (Eng.) 

Bingham’s New Cases (Eng.) 

Binney (Pa.) 

BisseU (U.S.) ^ x 

Bittleson, Wise & Parnell (Eng.) 
Black (U.S.) 

Blackford (Ind.) 


JoiaCKT. jumtuiuiu 

Blackstone CJomm.Blackstone Gomm^tudaa 


BlaJSL 

Blair Co. 
Bland 
Bland’s Ch. 
Blatchf. 
Blatcli£.&H. 


Henry Blackstone’s BngUsh Common 
Fleas (Eng.) 

Blair County (Pa.) 

Bland (Md.) 

Bland Chancery ^Md.) 

Blatchford (U.S.) 

Blatchford & Howland 


JtSiaCCIlI.OCXl. Ciatciuuru ck 

BlatchtPrizeCas. Blatchford’s Prize Oases (U. 


Bligh 
Bligh N.S. 
B.Mon. 
Bond 
Bonvier 
Boyce 
B.^. 
B.&PJ7.B. 

Bract 

Brad£.Surr. 

Brayt. 

B.R.O. 

Brev. 

Brewst 

Brightly 


Bligh (Eng.) 

Bligh New Senes (Eng.), 

B. Monroe (Ky.) 

Bond (U.S.) , . 

Bonrier’s Law Dictionary 

Bosanq^t ’L Puller (Eng.) 

Bosanquet & Puller’s New Reports 
(Eng.) 

Bracton de Legibus et Oonsnetudini- 
bus Anglise 

Bradford’s Surrogate (N.Y.) 

Brayton (Vt) 

British Ruling Oases 
Brevard (S.C.) 

Brewster (Pa.) 

■ > (Pa.) 



Brock.Cas. 
Brod.&B. 
Biod.&Fr. 

Brodiz Am.&E. 

PatOas. 
Bro.Just 
Brook Abr. 
Brook N.Cas. 
Brooke N.O. 
BioJP.C. 

Brown Adm. 
Brown, Ch. 
Brown Ecc. 
Brown N.P. 
Brown JParLCkB. 
Browne 
Brown.&L. 
BrownL&6. 
Bruce 

BrumLGolLCas. 


B,TAl. 

Buck 

BuUer NP. 
Bnlstr. 


Brockenbrough’s Virgima Cases 
Broderip & Bingham (EngA 
Broderick & Premantle’s Ecclesiasti¬ 
cal Cases 

Brodiz’s American & English Patent 
Cases 

Broun’s Justidary (Sc.) 

Brook’s Abridgments (Eim,) 

Brook’s New Cases (Eng.) 

Brooke's New Cases 
Brown’s Parliament Gases (Eng.) 
Brown’s Admiralty (U.S.) 

Brown’s Chancery Cases (Eng.) 
Brown Ecclesiastical (Eng.) 

Brown’s Michigan Msi Prius 
Brown Parliamentary Cases (Eng.) 
Browne (Pa.) 

Browning & Lushlngton (Eng.) 
Brownlow & Goldesborough (Eng.) 
Bruce (Sc.) 

Brunner’s Collective Cases (U.S.) 
Best & Smith (Eng.) 

Board of Tax Appeals (U.S.) 

Back (Eng.) 

BuUer’s Nisi Prius (Eng.) 

Bulstrode (Eng.) 


Bunb. 

Bum. 

Burr. 

Burr.S.Oas» 

Bush. 

BusbJlq. 

Bush 

B.w.o.a 


Cab.&E. 

Gai. 

CaLGas. 

Cat 

CaL(2d) 

GalApp. 

GaLApp.(2d) 

Gald. 

Call 

Calthr. 

CaLUnrep.Ga8. 

Gam-Cas. 

Campb. 

Canal Zone 

Gan.App.Cas. 

Can.0r.Cas. 

CanJizch. 

GanJLJ. 

Can.L.JJ!^.S. 

GanJ[j.T.Occ. 

Notes 

GatLR.Cas. 

Gan.S.0. 

Oane&L. 

Car.&K 

Car.j^ 

Oar.&P. 

GarJI.&A. 

Carp.P.a 

Carter 

Garth. 

Cartwr.Gas. 

Cary 

Gas. 

Cas.t.Hardw. 

Caa.tHolt 

Cas.tEing 

CasjtTalb. 

C3. 

C.B.N.S, 

O.O.A. 

C.C.P.A. 

Centrl/J. 

ri891] Ch. 

Chamh.Rep. 

OhandL 

Charlt.E.M. 

CharltT.UP. 

Chase 

Cb.Cas. 

Gb.Chamb, 

CLOoLOp. 

ChJ). 

GhestCo. 

Chev. 

Chit 

Choyce 0a8.0L 

Gh.Rep. 

Oh.Sent 

CincJLBnl 

Ginc.Super. 

City Ot.R. 

City Hall Bee. 


Banbury (Eng.) 

Burnett (Wis.) 

Burrows (Eng.) . 

Burrows’ Settlement Cas. (Eng.) 
Busbee (N.G.) 

Busbee Equity (N.G.) 

Bush (Ky.) 

Butterworth’s Workmen’s Compensa¬ 
tion Cases (Eng.) 


Cababe& Ellis (Eng.) 

Caines (N.Y.)^^^^^ 

Caines’ Cases (N.x.) 

California . 

California Reports, Second Series 
California Appellate Court 
California Appellate Reports, Second 
Series 

Caldecott (Eng.) 

CaU (Va.) 

Calthi'op (Eng.) 

California Unreported Cases 
Cameron’s Cases (Can.) 

a bell (Eng.) 

Zone Supreme Court 
Canadian App^ Cases 
Criminal Cases 
Canadian Exchequer 
Canada Law Journal ^ 

CmifldR Law Journal New Senes 

Canadian Law Times Occasional Notes 
Canadian Railway Oases 
Canada Supreme Court 
Cane & Leigh Crown Gases Reserved 
(Eng.) 

Carrington & Kirwan (Eng.) 
Carrington & Marshman (Eng.) 
Carrington & Payne (Eng.). 

Oarrow, Hamerton & Allen (Eng.) 
Garpmael Patent Cases (Eng.) 

(barter (Eng.) 

Oarthew (Eng.) 

Cartwright's C^es (Can.) 

Cary (Eng.) 

Casey (Fa.) 

Oases temp. Hardwicke (Eng.) 

Cases temp. Holt (Eng.) 

Gases temp. King (Eng.) 

Cases temp. Talbot (Eng.) 

Common Bendli (Manning, Granger & 
Scott) (Eng.) 

Common Bench New Series ( Mannin g, 
Granger & Scott New Series) (Eng.) 
Circuit Court of Appeals (U.S.) 

Court of Customs and Patent Appeals 
Central Law Journal 
Law Reports [1^1] Chancery (Eng.) 
Chamber (Ont) 

Chandler (Wis.) 

R, M. Chariton (Ga.) 

T. U. P. Charlton (Ga.) 

Chase (U.S.) 

Cases in Chancery (Eng.) 

Chancery Chambers (U.G.) 

Chalmers’ Colonial Cfpinions 
Law Reports C^ioncery Division 
(Eng.) 

Chester County (Pa.) 

Oheves (S.O.) 

Ohitty (Eng.) 

C&oyce Cases in Chancery (Eng.) 
Chancery Reports (Ei^.) 

Chancery Sentinel (N.i.) 

Weekly Law Bulletin (OL) 

Cincinnati Superior Court Reporter 
(Oh.) 

City Court Reports (N.T.) 

City Hall Recorder (N.Y.) 



TABLE OF ABBBEVIATIOirS 


IX 


CivJroiiEep. 

OJ. 

CJ.S. 

C.&K. 

0.&lh 

CLApp- 

Clark 

dark &rin.N.S. 
Clarke _ 

Clarke &S.Dr.Oas 

darke Ch. 

Clayt. 

C.LOhamb. 

Clev.L.Rec. 

ClevX.Rep. 

Clif-ELCas. 

Cliff. 

CXJL 

C.&M. 

C^&B. 

Cock,&Eowe. 

Code Rep., ^ 

Code Rep.N.S. 
Coff.Prob. 

Co.Riat. 

Coke 

CoLCaa. 

CoL&G.Oa8. 

CoLC.0. 

Coldw. 

ColL 

ColX.Rep. 

CoLIiaw Review 
ColL&BXank. 

Cones 

Colo. 

ColoApp. 

Colq. 

Coltm. 

Comb. 

Com-Oas. 

ComX. 

Comptr.Treas. 

Dec. 

Comat 
Comyns 
Comyna Dig. 
Con.&Law. 

Conf. 

Conn. 

Conii.Siirr, 

Const 
Cooke 
Cooke 
Cooke & A. 

Cook Ylco-Adm. 
Coop. 

Coop.Pr.Oas. 

Coop.t.Brough. 

Coop.tCott 

Oo<ra.tS]ld. 

C 0 JP.C. 


Conrt&MAcL 

Cow. 

Cow.Or.Rep. 

Oowp. 

CoxJLm.TJM.Oas. 
Cox 0.0. 

Oox CL 
Cox &AtL 
C.&P. 

ojp.a 


Civil Procedure Reports (N.T.) 

Corpus Juris 
Corpus Juris Annotations 
Corpus Juris &3ecundum 
Carrington & ICirwin (Eng.) 

Connor & Lawson (Ir.) 

Clark’s Appeal Cases (Eng.) 

Clarke’s Chancery (NX) 

Clark & Finnelly (Eng.) 

Clark’s House of Lords Cases (Eng.) 
Clarke’s Chancery (N.Y.) 

3 .Clarko & Scully’s Drainage Cases 
(Ont) 

Clarke’s Chancery (N.Y.) 

Clayton’s Reports, York Assizes 
(Eng.) 

Chamber’s Common Law (U.O.) 
Cleveland Law Record (Oh.) 

Cleveland Law Reporter (Oh.) 

Clark & Finnelly (Eng.) 

Clifford's Southwick Election Cases 
Clifford (U.S.) 

Common Law Reports (Eng.) 
Carrington & Murshman (Eng.) 
Crompton, Moeson & Roacoe (Eng.) 
Cockbtirn & Rowe’s Election Cases 
Code Reporter (N.Y.) 

Code Reports New Series (N.Y.) 
Coffey’s Probate (CaL) 

Coke's Institutes 
Coke (Eng.) 

Coleman’s Cases (N.Y.) 

Coleman & Caines Cases (N.Y.) 
Collycr’s C’lianccry Cases (Eng.) 

Cold well (Tenn.) 

Collycr (Eng.) 

Colorado l^aw Reporter 
Columbia Law Review 
Collier and Eaton’s American Bank¬ 
ruptcy Reports 

Colics’ Cases in Parliament (Eng.) 
Colorado 

Colorado Appeals 
Colquit 

Coltman (Eng.) 

Ooiiiberbach (Eng.) 

Commercial Cases (Eng.) 

(Commercial Law (Clan.) 

Comptroller Treasury Decisions 
Comstock (N.Y.) 

(T/omyns (Eng.) 

Comyns Digest (Eng.) 

Oinnor & Lawson (Ir.) 

Coiiferenoc Reports (N.C.) 

Connecticut 

Connolly’s Surrogate (N.Y.) 
Coiistitutioiml Reports (N.C.) 

Cooke (Eng.) 

Cooke (Tenn.) 

Cooke & Aleoclc (Ir.) 

Cook’s Vice-Admiralty (Tj.C.) 
Cooper's Chancery (Eng.) 

C-ooper’s Practice Cases (Eng.) 
Cooler’s Cases temp. Brougham 

Cooper’s Cases temp. Gottenham 

(l^g.) 

Cooper’s Cases trmpnre Eldon (Eng.) 
Coke’s Reports (Eng.) 

Corbett & Daniell's Election Cases 

^(Buff.) 

(jourtnay & Maclean (Sc.) 

Cowen (N.Y.) 

Oowen’s Criminal (N.Y.) 

Oowper (Eng.) 

Cox's American Trade-DTnrk Gases 
Cox’s CrimiQul Cases (Eng.) 

Cox’s Chancery (Eng.) 

Cox & Atkinson (Eng.) 

Carrington & Payne (Eng.) 

0. P. Cooper’s Chancery Practice Cas¬ 
es (Eng.) 


CJPJO. Law Reports Common Pleas Division 

(Eng.) 

Crabbe Crabbe (U.S.) 

Crunch Crauch (U.S.) 

Granch C.C. Cranch’s Circuit Court (U.S.) 

Cranch FatDec. Cranch’s Patent Decisions (U.S.) 
CrA.pp. Criminal Appeals (Eng.) 

Cravrf.&D. Crawford & Dix (Ir.) 

Crawf.&DA.br. Crawford & Dix's Abridged Cases 

Cas. (Ir.) 

Cripp’s CLOas. Cripp s Church and Clergy Cases 

Cr.L.Mag. Criminal Law Magazine 

Cr.«&Ph. Craig & Phillips (Eng.) 

C.Rob. Christopher Robinson’s Admiralty 

(Eng.) 

Cro.Car. Croke Charles (Eng.) 

Cro.Elizi. Croke Elizabeth (Eng.) 

Gro.Jac. Croko’s R^orts tempore James (Ja¬ 

cobus) (BngO 

Cromp.&J. Crompton & Jervis (Eng.) 

Cromp.&M. Crompton & Meeson (Eng.) 

Crosw.Pat.Ga8. Croswell’s Collection of Patent Cases 

(U.S.) 

Cr.&Ph. Craig & Phillips (Eng.) 

Ot.Cl Court of Claims (U.S.) 

Ct.Cust.&Pat 

App. Court of Customs and Patent Appeals 

OuDD. Cunningham (Eng.) 

Curt. Curtis (U.S.) 

Curt.Eccl Curtis Ecclesiastical (Eng.) 

Gush. Cushing (Mass.) 

CustA. United States Customs Appeals 

Cyc. Cyclopedia of Law & Procedure 

C^cAnn. Cyclopedia of Law & Procedure An¬ 

notations 


D 

Dak. Dalcota 

DaLOJP* Dnlison’s Common Pleas (Eng.) 

DalL Dallhman’s Decisions (Tex.) 

Dali Dallas (Pa») 

Daa Dallas (U.S.) 

Dalr.Dec. Dairymplo’s Dedsions (Sc.) 

Daly Daly (N.Y.) 

Dan. Daniell (Eng.) 

Dana Dana (Ky.) 

Dane Abr. Dane’s Abridgment 

DanB.&L. Danson Sc LI().vd (Eng.) 

D’Anv.Abr, D’Anver’s Abridgnmnt (Eng.) 

Daupb.Co. Dauphin County (Pa.) 

Dav.&M. Davison & Mcrivale (Eng.) 

Davys Davya (Ir.) 

Day Day (Conn.) 

Dunlop, Hell & Murray (Se.) 

D.C. District oE Columbia 

D.ciupm. I), ('hipman (Vt) 

Dcac. Deacon (Eng.) 

D<*ac.&C. Deacon St Chitty (Eng.) 

lieady Deady (TT.S.) 

D<*ar«.&B. Dearsloy & Bell (Eng.) 

J)ear.s.(J,0. Dearsley’s (^rowii (lases (Eng.) 

Deas & A. Deus & Amlersou (Etig.) 

De Gex Do Gex (Eng.) 

I)e G.F.&J. De Gex, Fisher Sc .Tones (Eng.) 

De ( 3 I.J.&S. De Gex, Jemes & Smith (Eng.) 

Do Q.SeJ. Do Gex St Jones (Eug.) 

De G.M.d:G. De Gex, lHacN’aghten d( Gordon 
(Eug.) 

De G.&Sin. Gex & Smale (Eng.) 

Del Delaware 

DelOL Delaware Chaneery 

Del.Co. Delaware County (Pa.) 

Dem,Surr, Dernarest’s Surrogate (N.Y.) 

Den. Denio (N.Y.) 

Den,O.C. Denison’s Crown Cases (Eng.) 

Dc 8 uus.Eq. ■ Desaimaurc (S.C.) 

Duv.CtCL De.vereux '8 Court of Claims (U,S.> 

Dev.L. Devereux (N.C.) 

l)ev.&Bat. Devereux & Battle (N.C.) 

DicL Dickens (Sc.) 

Dill Dillon (U.S.) 

DirlDoCi Dirlotou's Decisions (Sc.) 

Disn, Disney (OL) 



X 


TABLE OF ABBBEVIATI0N8 


D.&L. 

Dods. 

DomJjJR. 

Donnelly 

Dorion 

DongL 

DongL 

DongLELCas. 

Dow 

Dow & GL 
DOW.&L. 
D 0 W.N.S. 
DowL 


DowLP.C. 

D 0 WI.P.C.N.S. 

D.&R. 

Draper 

Drew. 

Drinkw. 

D.&B.Mag.Oas. 

D.&II.N.P. 

Dr.&Sm. 

Drury 

)Dr.&WaL 

Dr.&War. 

D.&Sw. 

Dud.I^. 

DodL 

Duer 

DunLB.&H 

Dunlop 

Dunn. 

Durie 

Dum.&Bi 

Dut. 

Dyer 


Dowling & Lowndes (Eng.) 

Dodsons AdEniralty (Eng.) 

Dominion Law Eeports (Can.) 
Donnelly (E^.) 

Dorion (L.O.) 

Douglas (Eng.) 

Douglass (Mich.) 

Douglas' Election Gases (Eng.) 

Dow (Eng.) 

Dow & Clark (Eng.) 

Dowling & Lowndes (Eng.) 

Dowling, New Series (Eng.) 
Dowling’s English Bail Court (Prac¬ 
tice) Cases ^ 

Dowling’s Practice Cases (Eng.) 
Dowling’s Practice Cases New Series 
(Eng.) 

Dowling & Byland (Eng.) 

Draper (U.C.) 

Drewry (Eng.) 

Drinkwater (Eng.) 

Dowling & Bylanu’s Magistrate Oases 
(En^) 

Dowli^ & Byland’s Nisi Frius (Eng.) 
Drewry & Smale (Eng.) 

Drury (Ir^ 

Drury & Walsh (Ir.) 

Drury & Warren (Ir.) 

Deane & Swabey (Eng.) 

■Dudley (S.O.) 

Court (N.T.J 
Dunlop, Bell & Murray (Sc.) 

Dunlop (Sc.) 

Dunning (Eng.) 

Durie (Sc.) 

Dumford & East (Eng.) 

Duvall (Ky,) 

Dymr (Eng.) 


E 

Boot Boot (Bag.) 

EastJLBt Eastern Law Beporter (Can.) 

East P.d East’s Pleas of the Grown (Eng.) 

EastT. Eastern Term (Eng.) 

E.&B. Hfllia & Blackburn (Eug.) 

B.B.&E. Ellis, Blackburn & Ellis (Eng.) 

E.B.&S. EUlS; Best & Smith (Eng.) 

E.Oli. English Common Law 

Eden Eden (Eng.) 

Edgar Edgar (Sc.) 

Edm.Sel0a8. Eldmond’s Select Oases (N.T.) 

E. D. Smith B. D. Smith (N.T.) 

Edw. Edwards (Eng.) 

Edw. Edwards* Chancery (N.T.) 

EdwAbr. Edwards’ Abridgment of Prerogatiye 

Court Cases 

EdwAdm. Edwards’ Admiralty (Eng.) 

E.&E. EQIis Sc Ellis (Eng.) 

Enc.H.&Pr. Encydopsedla of Pleading & Pfactice 
Ency.Law. American and English Encyclopeedia of 

Law 

EkigA.d. English Admiralty 

Bng.0.0. English Crown Owes 

Eng.Oh. English Chancery 

Bng.Eed English Ecclesiastical Eeports 

Eng.Ecc.E. English Ecclesiastical Beports 

English Bicheqner Eeports 
Eng.L.&EQ. English Law & Equity 

_ English Eeports, Full Eeprint 

^g.By.&O.Cas. English Bailway and Canal Cases 
Eng.&lr A.pp. I^w Bepo rts, English and Irish Appeal 

Bq.CasAbr. Equity Oases Abridged (Eng.) 

EoBep. Equity Beports (Eng.) 

E^O. English Buling Cases 

W* Espinasse's Nisi Prins (Eng.) 

Bner (Eng.) 

^cn. Exchequer (Eng.) 

Exch.Oas. Exchequer Gases (Sc.) 


BxJD. 

Byrsi 


Law Beports Exchequer Divisioii 
(Eng.) ^ 

Byre’s Beports (Eng.) 


Fal& 

Falc.&F. 

Far. 

F.GasJ7e. 

F.(CtSe8S.) 


F.(2d) 

F.Supp. 

Ferg.CQn8. 

F.&F. 

Fish.PatGas. 

FishJPatJR. 

FishJPrizeGas. 

Fitzg. 

Fitzh. 

Fitzh.NBr. 

Fla. 

Flipp. 


Fonb.Eq. 

Fonbl. 

FonbLB. 

Forbes 

Forr. 

Forrester 

Fortesc. 

Fost 

Fost 

Fost&Fin. 

FonutDee. 

Fox 

Fox & S. 
Freem. 
Freem. 
FreemXB. 


F 

Falconer’s Court of Sessions (Se.) 
Falconer & Fitzherbert (Eng.) 
Farresley (Eng.) 

Federal Gases (U.S.) 

Fraser’s Court of Sessions Cases (Se.) 
Federal Beporter (U.S.) 

Federal Beporter Second Series 
Federal Supplement 
Ferguson’s Consistory (Eng.) 

Foster & Flnlason (Eng.) 

Fisher’s Patent Gases (U.S.) 

Fisher’s Patent Beports (U.S.) 
Fisher’s Prize Cases (U.S.) 
Fitzgibbon (Eng.) 

Fitzherbert’s Abridgment (Eng.) 
Fitzherberfs Natura Brevium (Bug.) 
Florida 
Mppin (U.S.) 

Flanagan & Kelly (Ir.) 

Fonblanque’s Equity (Eng.) 
Fonblanqne (Eng.) 

Fonblanque’s English Cases 
Forbes (Eng.) 

Forrest (Eng.) 

Forrester’s Gases (Eng.) 

Fortescue (Eng.) 

Foster (Ei^.) 

Foster (NJS.) 

Foster & Finlason (Eng.) 
Fountaiidiall’s Decisions (Sai) 

Fox Eeports (Eng.) 

Fox & Smith (Ir.) 

Freeman’s Chancery (Eng.) 
Freeman’s Clhancery (Miss.) 
Freeman’s ]^g’8 Bench (Eng.) 


6 

Ga. Georgm 

Ga.App. Georgia Appeals 

Ga.Dec. Borgia Decisions 

Gale (Sale (IngO 

GaL (SaUison (U.S.) 

G.Coopv Q. Cooper (Eng.) 

G.&D. Gale & Davidson (Eng.) 

Geld.&M. Geldart & Maddock (Eng.) 

6ibb.Surr. Gibbon’s Surrogate (N.x.) 

Giffard Giffard (Eng.) 

Giffard and Hemming (Eng.) 

GiL GilfiUan’s Edition (Miim.) 

Gilb, Gilbert’s (Eng.) 

Gilb.Cas. Gilbert’s Cases (Eng.) 

Gilb.CP. Gilbert’s Common Pleas (Eng.) 

Gilb.Exch. Gilbert’s Exchequer (Eng.) 

Gill Gill (Md.) 

Gill&J. Gin & Johnson (Md.) 

Gilm. Gilmer (Va.) 

Gllm.&Falc. Gilmoor & Falconer.(So) 

Gilp. Gilpin (U.S.) 

Glasc. Glascock (Ir.) 

Glyn&J. Glyn & Jameson (Eng.) 

Godb. (Sodbolt (Eng.) 

(Sodo. Godolphin’a Abridgment of Ecclerias* 

ticalLaw 

Qoeb. Goebel’s Probate Court Oases 

Gosf. (Sosford (Eng.) 

Gouldsb. (Souldsborough (Eng.) 

Gow (Sow (Eng.) 

Gow NP. Qow*s English Nisi Prius Oases 

Grant Grant’s Cteses (Fa.) 

Grant Oh. Grant’s Clhancery (U.C.) 

Grant Brr.&Axiip.Gran1fs Error & Appeal (TJ.O.) 

Gratt Grattan (Va.) 

Gray Guy (Mass.) 



TABLE OF ABBREVIATIONS 


Green Or. 

Greene 

Gwill.T.Oa8. 


Green’s Criminal Law (Bng.) 
Greene (Iowa) 

Gwillim’s Tithe Gases (Bng.) 


H 


Hadd.., 

paggAdm. 

Hagg.Cons. 


Haddington (Eng.) 

’■ Adiiiiralty ( 


Haggard’s Adiiiira] . . , 

Hfiggard’s Consistory (Eng.) 

Haggard’s Ecclesiastical (Eng.) 

Hailes’ Decisions (Sc.) 

Hale’s Common Law (Eng.) 

Halo’s Ecclesiastical (Eng.) 

Hale’s Pleas of the Grown (Eng.) 
Hall’s Superior Court (N.Y.) 

Hall & Twells (Eng.) 

Halshury’s Law of England 

Ha^ay^?Beports, New Brunswick 
Hardin (Ky.) 

Hardres (Eng.) 

Hare (Bug.) 

Harper (S.O.) 

Harrison’s Chancery (Mich.) 
Harrington (Del.) 

Bhirrington’s Michigan Chancery Ec- 
ports 

Harris & Gill (Md.) 

Harrison’s Chancery (Eng.) 
ii^rrison Ss Hodgius (TJ.O.) 

Harris & JohuNOU (Md.) 

Harris & McHenry (Md.) 

Harrison & Ilnllicrford (Eng.) 
Harrison & Wollaston (Eng.) 

Haskell (U.S.) ^ ^ 

ITavilmid (Pr.Edw.IsL) 

Hawaiian 
Hawaiian Federal 
Hawaii lieports 

Hawkins’ Pleas of the Crown (Bug.) 
Hayes Exchequer (Ir.) 

Hayes (Ir.) 

Hjiyes «.Tones (It.) 

Hay & Marriott (Eng.) 

Hiiywood (N.C.) 

Ha^ood (Tenu.) 

Haywood k Ilazelton (U.S.) 

Hazard’s lieguster (Pa.) 

Henry Blackstono (Eng.) 

Hurlstone As Goltmon (Eng.) 

Head (Tcnn.) 

HeiskeU (Term.) 

Hemming & Miller (Eng.) 

Hempstead (VIA) 

__ Henning St Miiuford (Ya.) 

Het. Iletley (Eng.) 

HetOP. lletley’.s Common Pleas (Eng.) 

H.&H. Horn & Hurlstone (Eug.) 

HUl Hill (N.Y.) 

mu S.C. Hill (s.a) 

Hill &Den. HIU & Denlo (N.Y.) 

Hill &Den. Supp. Lulor’s Supplement to Hill Sc Denio’s 
(N.Y.) 

mt Hilton (N.Y.) 

HiLT. Hilary Term (Eng.) 

HX.Cad. House of Tjords Cases (Eng.) 

H.&N. Htirlstone & Norman (Eiig.) 

Hob. Hobart (Eng.) 

Hodg.BL Hodgins' lCle(!tion (U.O.) 

Hodges Hodges (Eng.) 

Holfin. HolTman’s Chancery (N.Y.) 

Hofm.Land Gas. no(rman’’.s Laud Cases (n.S.) 

Hog. Hogan (Ir.) 

Holmes llolmcs (U.S.) 

Holt Adm.Oas. Holt's English Admiralty Gases 
Holt Bq. Holt’s Equity (Eng.) 

Holt K.B. Holt’s King’s Bench (Eng.) 

Holt N.P. Holt’s Nisi Prius (Eng.) 

Home Home (He.) 

Hope Dec. Hope's Decisions (Sc.) 

Hopk. Hopkins’ Chancery (N.Y.) 

Hopk.Dec. Hopkins' Decisions (Pa.) 


_Jes Dec. 

Hale 

Hale Ecc. 

Hale P.C. 

HaU 

HaU&T. 

Halsbury L.Eng. 
Han dy 
Han.(N.B.). 
Hard. 

Hardres 

Hare 

HarpJlq. 

Harr. 

Harr. (Del.) 
Harr. (Mich.) 

Harr.&G. 

Harr.Ch. 

Harr.&H. 

Harr.&J. 

Harr.&M. 

Harr.&R. 

Harr.&W. 

Hash. 

HaviL 

Hawoii 

Hawaii.Fed. 

Hawaiian Hep. 

Hawk.P.C. 

Hay.Exch. 

Hayes 

Hayes&J. 

Hay&M. 

Hayw. 

Hayw. 

Hayw.&H. 

HazPeg. 

H.BL 

H.&0. 

Head 
Hoisk. 
nem.&M. 
Hempst. 


Hopw.&a Hopwood & Coltman (Eng.) 

Hopw.&P. Hopwood & Philbrick (Eng.) 

Hosea. Hosea (Ohio) 

HousL Houston (Del) 

HoustCr. Houston’s Criminal Oases (Del) 

How. Howard (U.S.) 

How. (Miss.) Howard (Miss.) 

How.A.Caa. Howard’s Appeal Cases (N.Y.) 

How.N,P. HoweU’s Nisi Prius (Mich.) 

HowJPr. Howard’s Practice (N.Y.) 

IIow.Pr.N.a. Howard’s Practice New Series (N.Y.) 

IIow.St.Tr. HoweU’s State Trials (Eng.) 

Hud.&Bw Hudson & Brooke (Ir.) 

Ilnghcs Hughes (Ky.) 

Hughes Hughes (U.S.) 

Hume Hume’.s Decisions (^) 

Humphr, Humphreys (Term.) 

Hun Hun (N.Y.) 

Hurl.&Gord. Hurlstone & Gordon (Eng.) 

nuri.&W. Hurlstone & Walmslcy (!l^g.) 

Hutt. Hutton (Eng.) 


Idaho 

Tddings DJELD. 

111 . 

lll-Appw 

IILCir. 

Iiid. 

IiwlApp. 

Iiid.T. 

lus.L..T. 

lutCom.Commn. 

lnt.Com.ltep. 

Int.ltev.ltec. 

Iowa 

llSl)t]Ir. 

Ir.Ch. 

ir.c.r* 

Ir.EccL 

Ired. 

Ir.Eq. 

Ir.Law Hep. 

Ir.Law &Eq. 

Ir.lt.lKli4. 

Ir.It.C.L. 

lr.lt,E<i. 

IrvJust. 


Jac. 

Jae.&W. 

.T.Bridgm. 

ichh &:B. 

.Ichli c.a 

.lci>bA:S. 

Jeff. 

.fiMik. 

.)..I.MarsL 

,T.&U 

Johns. 

.lohiiH. 

john.H.Cas. 
Jolius.Ch. 
Johns. V.O. 

John.s.&IL 
Jones Exch. 
J<mes T. 

Jones W. 

Jones&Spca 

JoiirnJur. 

J.P. 

Jur. 

Jur.N.S. 

JustL.)^ 


I 

Idaho 

Iddings Dayton Term Boports 
Illinois 

Illinois AppeUate Court 
Illinois Circuit Court 
Indiana 

Indiana Appellate Court 
Indian Territory 
Insunmcc Law Journal 
Inlerstato Commerce Commission 
Interstate Commerce Iteports 
Internal Be venue Bccord 
Iowa 

Law Beports [1891] Irish 
Irish Chancery 
Irish Common Law 
Irisii Ecclesiastical Beports 
Iredell (N.C.) 

Irish Equity 

Iri.sh Liiw Boports 

Irish Law and Equity Boports 

Irish Ijew Beports for year 1804 

Irish Beports Common Law 

Irish Beports Equity 

Irvine’s Justiciary Cases (Eng.) 


Jacob (Eng.) 

Jucub & Walker (Eng.) 

John Bridgman (Eng.) 

Jones & Carey (Ir.) 

Jcbl) & Bourkc (Ir.) 

Jebb’s Crown Cases (Ir.) 

Johb & Symes (Ir.) 

Jefferson (Va.) 

Jenkins (Eng.) 

J. J. Marshall (Ky.) 

Jones & Ijii Touche (Eng.) 

Johnson (Eng.) 

Johnson (N.Y.) 

Johnson’s Cases (N.Y.) 

Johnson’s Chaneory (N.Y.) 

Johnson’s English Vicc-ChanceUora 
(Eng.) 

Johnson & Hemming (Eng.) 

Jones Exchequer (Ir.) 

Sir Thomas Joucs’ English King’s 
Bench Beports „ ^ 

Sir WiUiam Jones’ English King’s 
B(‘n<:h Beports 
Jones & i^pender (N.Y.) , 

Journal of Jurisprudence (Pa.) 
Justice of Peace (Eng.) 

Justiees* Law Bnporto.r (Pa.) 





Eamea Dee. 
Karnes Mucid. 
Karnes RemJDec. 
Kames SeUDee. 
Kan. 

gflTl-A pp, 

Elay 

Kay&J. 

[1917]KJB. 

Keane &Gr. 

Keb. 

Keen 

Keilw. 

KeLC.a 
Kelly , 
Kelyng, J. 
Kelynge, W, 
Keyes. 

KctL 


TABLE OE ABBREVIATIONS 


EOk. 

Kirby 

Knapp 

Knapp&O, 

Kn.&Moo. 

Knox 

Knox&F, 

Kulp 

Ky. 

Ky.Dec. 

KyJ* 

Ky.Op. 


La, 

LaApp. 

La.A. (Orleans) 
La.Ann. 

Lab. 

Lacb.Jnr. 

LacLLegJN. 

LackXegJKee. 

Lalor 

Lanc.Bar 
LcuicJj.Rer. 
Land Dec. 

Iiane 

Lans.Gh. 

I^atch 

Law RepJ7.S. 
L.O. 

L.&0. 

L.O.Jnr. 

L.CX.J.^^ 

L.CXep.S.Qn. 

LJ). 

LdKen. 

Ld-Raym. 

Lea 

Leach O.OL 
L.Ed. 

Lee EccL 
Lee t.Hardw. 
LefJDec. 

Leg-Chron. 

Leg,Gaz. 

Leg.&InsJL 

Leg.Int 

Leg.Op. 

LegJRec. 

Leni^ Go.L;L 
Lehigh VaLL.R. 
Leigh 


E 

Blames’ Decisions (Sc.) 

Karnes’ Elucidation (Sc.) , 

E^ames’ Remarkable Decisions (Sc.) 
Blames’ Select Decisioiia (Sc.) 


King’s Bench 


Kansas Appeals 
Kay (Eng.) 

Kay & Johnson (E_^., 

Law Reports [1917] 

(Eng.) 

Keane & Grant (Eng.) 

Keble (Eng.) 

Keen (Eng.) 

Keilway (Eng.) 

Kd^^Q Crown Gases (Eng.) 

Kelyng’s English Crown Cases 
Kelynge’s Chancery (Eng.) 

Keyes (N.Y.) 

Keilwey (Eng.) 

Keane & Grant (Eng.) 

Ealkerran’s Decisions (Sc.) 

Kirby (Conn.) 

Knapp (Eng.) 

Knapp & Ombler (Eng.) 

Knapp & Moore (Eng.) 

Knox (N.S.Wales) _ _ _ , , 
Knox & Fitzhardinge (N.S.Wales) 
Kolp (Pa.) 

Kentucky 

Kentucky Decisions 
Kentucky Law Reporter 
Kentucl^ Opinions 


Louisiana 

Louisiana Court of Appeals 
Court of Appeal, Parian of Orleans 
Louisiana Annual 
Labatt’s District Court (CaL) 
Lackawanna Jurist (Pa.) 

Lackawanna Legal News (Pa.) 
Lackawanna Legal Record (Pa.) ^ 

Lalor’s Supplement to Hill & Demo 

Lancaster Bar (Pa.) 

Lancaster Law Reriew (Pa.) 

Land Decisions (U.S.) 

Lane (Eng.) 

Lansing (N.Y.) 

Lansing’s Chancery Decisions (N.Y.) 
Latch (Eng.) 

Law Reports New Series (N.Y.) 

Lower Canada 
Leigh & Cave (Eng.) 

Lower Canada Jurist 
Lower Canada Law Journal 
Lower Canada Reports Seignorial 
Questions 
Law Dictionary 
Lord Kenyon (Bng.) 

Lord Raymond (Eng.) 

Lea (Tenn.) 

Leach’s Crown Cases (Bng.) 

Lawyers’ Edition United States 
Supreme Court 
Lee’s Ecdesiastical (Eng.) 

Lee temp. Hardwicke (Eng.) 

Lefevre’s Parliamentary Decisions 
(Bng.) 

Legal Chronicle (Pa.) 

Legal Gazette (Pa.) 

Legal & Insurance Reporter (Pa.) 
Legal Intelligencer (Pa.) 

Legal Opinions (Pa.) 

Legal Record (Pa.) 

Lehigh County Law Journal (Pa.) 
Lehigh Valley Law Reporter (Pa.) 


Leigh &C. 
Leon. 

Lev. 

Lew.C.O. 

Ley 

L.G. 

libeiian Ii. 

litt 

litt 

littSeLCag. 

LJ'jA.dm. 

LJ.Bankr. 

L.J.CL 

LJ.Oh.O.S. 

LJ.OP. 

LJ.O.P.O.S. 

L.JJlccl. 

LJ.EzcL 

lUJB]xch.O.Bi 

L.JXB. 

L.J.K.B.O.S. 

LJ.KO. 

L.JJXC.O.S. 

L.J.P.C. 

LJJP.D.&Adm. 

LJJP.&M:. 

LJ.QJB. 

L.J.Rep. 

Ll.&G.t.PL 

Ll.&G.t.l3. 

U&W. 

L.&M. 

L.M.&P. 

Loc.G«ov, 

LofiEt 

Longf.dz^. 

Low.CaiuSeign. 

Lowell 

LiE. 

L.KA. 

L.RAJL916A. 

LiLApp.Ca8. 

L.ILA.&E. 

L.R.A-N.S. 

L.R.C.O. 

L.E.Oh. 

LiLOP. 

L.R.Bq. 

L.R.Exch. 

LP.HX. 

L.RP.L.SC. 

L.R.Indiaii App. 
LJl.Ir. 

LP.P.C. 

L3P.&D. 

L.B.Q.B, 

L.T. 

L.M.S. 

L 1 .T.O.S. 


Leigh & Cave’s English Crown Cases 
Leonard (Eng.) 

Levinz (Eng.) 

Lewin’s Crown Oases (Eng.) 

Ley (Bng.) 

Law Glossary 

Liberian Law 

litteU (KyJ 

Littleton (Eng.) 

littell's Select Oases (Ky.) 

Law Journal Admiralty New Senes 
(Eng.) 

Law Journal Bankruptcy New Series 


Law Journal Chancery New Series 


Law Journal Chancery Old Series 
(Eng.) 

Law Journal Common Fleas New 

L^^^Jour^^ 'Common Heas Old 

LaWounSl^^esiastical New Series 
(Bng.) 

Law Journal Exchequer New Series 
(Eng.) 

Law Journal Exchequer Old Series 

Lai^'umal King’s Bench New Series 

liiw^umal King’s Bench Old Series 
(Bng.) 

Law Journal Magistrate Oases New 
Series (Eng.) 

Law Journal Magistrate Cases Old 
Series (Bng.) 

Law Journal Privy Oonncil New Senes 

lJw*?onmal Probate Divorce & Ad¬ 
miralty New Series (Eng.) 

Law Journal Probate & Matrbnonlal 
New Series (Bng.) 

Law Journal Queen’s Bench New 
Series (EngJ 

Law Journal Reports (Eng.) 

Lloyd & Goold temp. Plunket (Ir.) 
Lloyd & Goold temp. Sngden (Ir.) 
Lloyd & Welsby (Eng.) 

Lowndes & Maxwell (Eng.) ^ 
Lowndes, Maxwell & Poliak (Eng.) 
Local Government (Eng.) 

Lofft (Eng.) 

Longfield & Townsend (Ir.) 

Lower Canada Seignorial Reports 
Lowell (U.S.) 

Law Reports (U.S.) 

Lawyers’ Reports Annotated 
Lawyers’ Reports Annotated 1915A 
EngHsh Law Reports, Appeal Cases 
(Bng.) 

Law Reports Admiralty & Ecclesias¬ 
tical (Eng.) 

Lawyers’ 

Series 

Law Reports Crown Cases ( 

Law Reports Chancery Appeal ( 

Common Fleas Gases 

(Bng.) 

Law Reports Eqnity Cases (Eng.) 

Law Reports Exchequer Gases (Eng.) 
Law Reports House of Lords (Enghsh 
& Irish Appeal Cases) 

Law Reports House or Lords (Scotch 
Appeal Oases) 

Law Reports Indian Appeals (Eng.) 
Law Reports Irish 
Law R^orts Privy Council (Eng.) 
Law ^ports Probate & Divorce 

Law'^eperts Queen’s Bench Cases 
(Bng.) 

Law Times (Pa.) 

Law Times New Series (Pa.) 

Law Times, Old Series (Eng.) 


sports Annotated New 



TAJ3LE OF ABBEETIATIONS 


IiHsL 

Lntw. 

LntwJteg.Cas. 

LuzXeg.Obs. 

LynjiProv. 


MecAPatCas. 

MacArth. 

MacAi.&M. 

Macd. ^ 
MacFarL 
Mackey 

Mad^ 

Macn.&G< 

Macpb. 

Macph.S.&L. 

Madd.Oh.Pr. 

Malloy 

Man. 

ManJSLOas. 

MajLBzchPr. 

Man.Gr.&S. 

ManJLJ^. 

Man.^y. 

Man.&HyA£ag. 

Caa. 

Man.&S. ^ 

Mann.IJDrep.Gas. 

Manson 

Man.tWood 

March 

Mar.Prov. 

Mars-Adm. 

MaisL 

MarsLJJ. 

Mart 

Mart(N.S.) 

Mart 

Marr. 

Moi^.S. 

Mait&T. 


Manle &S. 
Mayn. 

McO. 

McGlell. 

McClelL&I. 

McCord. 

McCrary 

McG. 

Mdjeon 

McMol 

Md. 

Md.Oh* 

Me. 

Mees.&Bo8. 

Mees.&W. 

Meg. 

Meigs 

Mendes Cape 
Good Hope 
MeriT. 

Mete. 

Mete, 

M.&G. 

M.&H. 

MidJ^P. ‘ 
lfich.T. 

MSles 

MiU.Con8t 


Law TKmes Eeports New Series 
(Eng.) 

Lushington’s Admiralty (Eng.) 
Lutwyche (Eng.) 

Lutwyche’s Registration Oases (Eng.) 
Luzerne Legal Observer (Pa.) 

Luzerne Legal Register (Pa.) 
Lyndwood’s Provinciales 

M 

MacArthur’s Patent Cases (D.O.) 
MacArthur’s District of Columbia Re¬ 
ports 

MacArthur & Mackey’s District of Co¬ 
lumbia Reports 
Macclesfield (Eng.) 

MacFarlane (Sc.) 

Mackey’s Reports, District of Colum¬ 
bia 

Maclean & Robinson (Eng.) 
Macnagbten & Gordon (Eng.) 
Maepherson (Sc.) 

Maephersen, Shirreff & Leo (Sc.) 
Macqueen’s Scotch Appeal Ciisos 
Maddock (Eng.) 

Maddock’s Chancery Practice (Eng.) 
Malloy (Ir.) 

Manitoba Law 

Manning's Election Oases (Eng.) 
Manning’s Exclicqiwr Practice (Eng.) 
Manning. Granger, & Scott (Eng.) 
Manitoba Law journal 
Manning & Rybuid (Eng.) 

Manning & Ryland’s 3flagifltrates* Cas¬ 
es (Eng.) 

Manning & Scott (Eng.) 

Manning’s Tlnrcportcd Cases (La.) 
Manson (Eng.) 

Manitoba temp. Wood 
March (Eng.) 

Maritime Proriuec Reports (Can.) 
Marsden’s Admiralty (Eng.) 

Marshall (Eng.) 

J. J. Marshall (Ky.) 

Martin Old Scries (La.) 

Martin, New Series (l4u) 

Martin (N.O.) 

Marvel (Del.) 

Martin New Series (Tia.) 

Marlin & Yorger (Term.) 

Mason (tJ.S.) 

Massachusetts 
Manlfl & Sclwyn (Eng.) 

Maynard (Eng.i 
McAllister (TI.S.) 

McCnhoii (Kan.) 

McClelland (Eng.) 

McCUcllnnd & Youugo (Eng.) 

McCord (S.C.) 

McCrary (U.S.) 

Mdiloin (liU.) 

MclAsan (U.S.) 

McMullan fS.C.) 

Maryland 

Maryland Chancery 
Maine 

Mceson & Ros<‘oe (Eng.) 

Meeson & Welsby (Eng.) 
htegouc (Eng.) 

Meigs (Tenn.) 
of 

Menzies Cape of Good Hope 
Mcrivale (Eng.) 

Metcalf (Mass.) 

Metcalfe (Ky.) 

Manning & Granger (Eng.) 

Murphy & Hurlstnne (Eng.) 

Michigan 

Michigan Nisi Prius 
Michaelmas Term (Eng.) 

Miles (Pa.) 

Mill’s Constitutional (S.C.) 


MULDea Bliller's Decisions (U.S.) 

Mills Mills (N.I.) 

Milw. Milward (It.) 

Minn. Minnesota 

Minor Minor (Ala.) 

Misc. Miscellaneous (N.T.) 

Miss. Mississippi 

Miss.Dec. Mississii^pi Decisions 

Misa.St.Ca8. Mississippi State Cases 

M.&M. hfoody & Malkin (Eng.) 

Mo. Missouri 

iloApp. Missouri Appeals 

Moak Moak (Eng.) 

Mo Jl.R. Missouri Appeals Reporter 

Mod. Modern (Eng.) 

Mod.CasX.&Eq. Modern Cases at Law and Equity 
(Eng.) 

Molloy Molloy (Ir.) 

Mon. Monaghan (Pa.) 

Mont Montana 

Mont Montagu (Eng.) 

MontBank.Rep. Montagu’s English Bankruptcy Re¬ 
ports 

MontL.R. Montreal Law Reports f Can.) 

Mout^^ Montagu & Ayrton (Eng.) 

Mont&B. Montagu & Bligh (Eng.) 

Mont&C. Montagu & Chitty (Eng.) 

MoutD.&DeG. Montagu, Deacon & I)e Gez (Eng.) 
Moutg.Co. Montgomery County Law Reporter 

(Pa.) 

Mont&^L Montagu & McArthur (Eng.) 

Montr.Cond.Rep. Afontreal Condensed Reports 
Moulr.I>*K.N. Montreal Legal News 

Monlr.Q.ii. Montreal Law Reports Queen’s Bench 

Moutr.Hiiper. Montreal Law Reports Superior Court 

Motody C.tl. hfoody's Crown (’uses (Eng.) 

jMoorc C.P. htoore's Oonnnon Pleas (Eng.) 

Moore Indian App.Moore'H Indian Appeals (Eng.) 

Mv)orQ K.l». Moore's King’s Bench (Eng.) 

Moore P.C. Moore’s l*ri \7 Council Old Series 

(Eng.) 

Moore P.C.N,S. Mofire’s Privy Council New Series 
(Eug.) 

Moore&^ Moore & Scott (Eng.) 

Moorc&W. Moore & Walker (Tex.) 

Mor.Miu.UDp. Morrison’s Mining Reports 

^ Morris (Iowa) 

Morr.Bankr.Oa8. Morrell’s Bankruptcy Oases (Eng.) 
atorr.St,Ca8. Jlorris’ State Cases (Miss.) 

]Moscly Mosoly (Kiig.) 

M.&P. Moore & Paj’uo (Eng.) 

Maiming & Kyhiud (Eug.) 

M.&Rob. Moody & Robinson (Eng.) 

Itt.&S. Maulo & Sidwyn (Eng.) 

Mun.Corp.CaB. Municipal Corporation Case# 

Hunt Rlmiford (Va.) 

Murpln Muridiey (N.O.) 

Murr. Murray (Sc.) 

M.&W, Moi'sim Si Welshy (Eng.) 

Myl.&0. Mylne & Craig (Eng.) 

Myi.&K. Slylno & Keen (Mug.) 

Myr,I'rob, Myrick’s probate (CuL) 


N 

Nat.Banfcr.Reg, National Bankruplcy Register (U.S.) 

Nttt.Corp.Uep. National (!<M'poruiio« Reporter 

Nat.L.l{ep. National I^iw Reporter 

N.J?, New Bnnwwiek 

N.Bonl. New Bciilois (Eng.) 

NMJ.Eq. New Brunswick Equity 

N.C. Nitrth Carolina 

N.Chipm. N. Chlpmau (Vt.) 

N.C.Conf, North Carolina Conference 

N.C.T.Rei>. North Carolina Term Reports 

NJ). North Dakota 

N.IO. North Eastern Reporter ^ , 

N.E. (2d) Nort h EiisLem Reiiorter Second Scries 

Neb, Ni'braska 

Neb.(Unoff.) Nebraska Unofficial 

Nets. Nelson (Eng.) ^ „ 

NelsAbr. Nelson's Abridgment of the Common 

Law 



TABLE OF ABBBEYIATI0N8 


Nev. Neyada 

NewbAdm. Ne-ffberry*s Admiralty (TJ.S.) 

Newfound!. Newfoundland 

Newf.SeLCas. Newfoundland Select Gases 

New Eep. New Beports in all Courts (Eng.) 

New Sess.Cas. New Session Cases (Eng.) 

New ZealJj. New Zealand Law 

N.H. New Hampshire 

NXEIq. New Jersey Equity 

NJ.Law New Jersey Law 

N.JX.J. New Jersey Law Journal 

N,J.hEsc. New Jersey Miscellaneous 

NJtf. New Mexico 

N.&M. Nevile & Manning (Eng.) 

N.&Macn. Neville & Macnamaia (Eng.) 

Nolan Nolan (Eng.) 

North. Northingtou (Eng.) 

North.Co. Northampton County Reporter (I^.) 

Northum. Northumberland County Legal News 

(Pa.) 

Northumb.CoIieg. Northumberland County Legal News 
N. (Pa.) 

Notes of Cas. Notes of Gases (Eng.) 

Nott & McO. Nott & McCord (S.O.) 

Noy Noy (Eng.) 

N.^. NevUe & Perry (Eng.) 

N.S. Nova Scotia 

N.S.Dec. Nova Scotia Decisions 

N.S.Wales New South Wales 

N.S.Wales L. New South Wales Law 

N.S.Wales LJBUEqj^ew South Wales Law Beports Bq- 
uily 

N.W. North Western Reporter 

N.-Z. New York 

N.Y.Ann.Ga8. New York Annotated Cases 

N.Y.City Ct. New York City Court 

N.Y.City CtSupplJJJew York City Court Supplement 
N.Y.Civ,Proc. New York Civil Procedure 

N.Y.ClvPr.Rep. New York Civil Procedure Reports 

N.Y.Code Reports,, , ^ . -kt a • 

N.S. Now York Cede Reports, New Senes 

N.Y.Or. New York Criminal 

N.Yieg.Obs. New York Legal Observer 

N.YXJBec. New York Law Record 

N.Y.MonthX.BoL New York Monthly Law Bulletin 
N.Y.S. New York Supplement 

N.Y.St New York State Reporter 

N.Y,^er. New York Superior Court 

N.Y.Wkly.Dig. New York Weekly Digest 


OntW.N. 

OntW.R. 

Op.Atty.-Gen. 

Op.Sol.Dept 


Or. 

Orleans App. 

Overt 

Owen 


OJBen. 

O.Brldgiii. 

Oif.Oaz. 

Ohio 

Ohio App. 

Ohio O&.Ot 
Ohio Cir.CtN.S. 
Ohio Gir.Dec. 
Ohio Dec. 

(Reprint) 

Ohio FDec. 
Ohio LJT. 

Ohio N.P. 

Ohio N.PJT.S. 
Ohio 0. 

Ohio Proh. 

Ohio S.&CP. 

Ohio St 

OkL 

OkLCr. 

Olcott 

01iv.B.&L. 

Ont. 

OntA. 

OntElCaa. 

OntL. 

OntLiJ. 

OntL.JJr.S. 

OatPr. 


Old Benloe (Eng.) 

Orlando Bri^man (Eng.) 

Official Gazette 
Ohio 

Ohk) Court of Appeals * 

Ohio Circuit Court 

Ohio Circuit Court New Series 

Ohio Circuit Decisions 

Ohio Dedsions (Reprint) 

Ohio Federal Dedsions 

Ohio Law Journal 

Ohio Nisi Prius 

Ohio Nisi Prius New Series 

Ohio Opinions 

Ohio Probate 

Ohio Superior & Common Fleas Deci¬ 
sions 

Ohio State 
Oklahoma 
Oklahoma Griminfll 
Olcott (TJ.S.) 

Oliver, Beavan & Lefroy (Eng.) 
O’Malley & Hardcastle (Ir.) 

Ontario 

Ontario ^peals 
Onfhrio section Oases 
Ontario Law 
Ontario Law Journal 
Ontario Law Journal New Series 
Ontario Practice 


Pa.Co. 

Pa.C.H. 

PaJlist 

Pa.Dist&Oo. 

Paige 

Paine 

Pa.LJ. 

Pa.L.Rec. 

PaIi.Jit 

Palm. 

Park. 

Park.Cr. 

Pnrk.ExcL 

Park.Ins. 

Pars-Eq-Oas. 

Pa.Super. 

Paton App.Oas. 
Patrick ELOas. 
Patt.&H. 

PJD. 

P.&D. 

Peake NP. 
Pearce 0.0. 
Pearson 
Peck 

PeckJlLCas. 

Pennew. 

Pennyp. 

Penr.&W. 

Perry & 

Pet 

PetAdm. 

PetO.O. 

Phfl. 

PhiL 

Phila. 

Philippine 

Phillim. 

Pick. 

Pig.&B. 

Pig.Rec. 

Finn. 

Pittsb. 

PittsbXeg.J. 

PittsbIjeg.J.N.S. 

P.&K. 

Plowd. 

PoUexf. 

Poph. 

Port 

Posey 

Puerto Rico 
Puerto Rico Fed. 
Pow.Surr. 
PJEt.&DJ!L0a8. 

Prec.Oh. 

PnEdwJsL 

Price 

Price Pr.Oas. 

Prid.&0. 

Prob.[1917] 


Ontario Weekly Notes 
Ontario Weekly Reporter 
Opinions of Attomeys-General (U.S.) 
Opinions of the Solidtor for the De¬ 
partment of Labor dealing with 
Workmen’s Compensation 
Oregon 

Orleans Appeals (La.) 

Overton (Term.) 

Owen (Eng.) 


Pacific Reporter 
Pacific Reporter Second Series 
Law Reports [16^1] Probate (Eng.) 
Pennsylvania State 

Pennsylvania Supreme Court Gases 
(Sadler) 

Pennsylvania County Court 
Common Pleas (Pa.) 

Pennsylvania Diistriet 
Pennsylvania District and County 
Paige’s Chancery (N.Y.) 

Paine (U.S.) 

Pennsylvania Law Journal 
Pennsylvania Law Record 
Clark’s Pennsylvania Law Jonmal 
Reports 
Palmer (Eng.) 

Parker (Eng.) 

Parker’s Criminal (N.Y.) 

Parker’s Exchequer (Eng.) 

Parker’s Insurance (Eng.) 

Parsons’ Eguity Cases (Pa.) 
Pennsylvania Superior Court 
Patou’s Appeal Oases (ScO 
Patrick’s BHeddon Cases (Can.) 

Patton & Heath (Ya.) 

Law Reports ProDate Division (Eng.) 
Perry & Davison (Eng.) 

Peake’s Nisi Prius (Eng.) 

Pearce’s Reports in Dearsly’s (Eng.) 
Pearson (Fa.) 

Peck (Tcnn.) 

Feckwell’s Election Cases (Eng.) 
Pennewill (Del) 

Pennypacker (Pa.) 

Penrose & Watts (Pa.) 

Perry & Knapp Election Gases (Eng.) 
Peters (U.S.) 

Peters’ Admiralty (U.S.) 

Peters' Circuit Crart (U.S.) 

Phillips (Eng.) 

Phmip (N.O!) 

Fhiladdphia (Pa.) 

Philippine 

Phillimore Ecclesiastical (Eng.) 
Pickering (Mass.) 

Pigott & Rodwell (Eng.) . 

Pigott’s Recoveries (Eng.) 

Pinney (WisO 
Pittsburgh (I^) 

Pittsburgh Legal Journal (Pa.) 
Pittsburgh Legal Journal New Series 
(Pa.) 

Ferry & Knapp (Eng.) 

Plowden (Eng.) 

Pollexfen (Eng.) 

Popbam (Eng.) 

Porter (Ala.) 

Posey’s Unreported Cases (Tex.) 
Puerto Rico 
Puerto Rico Federal 
Powers’ Surrogate (N.Y.) 

Power, Rodwell & Dew’s Election 
Oases (Eng.) 

Precedents in Chancery (Eng.) 

Prince Edward Island 
Price (Eng.) 

Price’s Practice Oases (Eng.) 
Frideaux & Cole (Eng.) 

Law Reports, Probate Division (Eng.) 



table of ABBBEVIATI0K8 


XV 


Prob-Eep. 

PrJtep. 

P.Wms. 

P.TJiU 

Pyke 


[18fll]QA 

Q.BJ). 

QueenaUJP. 

QueensLL. 

^eeoflLLJi 

QaeX. 

Que.Pr. 

Que.Q3. 

QaeJteTJnd. 

^e.Sapec. 

Quincy 


Probate Reports (Eng.) 
Practice Reports (Eng.) 
Peere-Williams (Eng.) 
Public Utilities Reports 
Pyke (Can.) 


Queen’s Bench (Addlphus & EUis New 
Series) (Eng.) 

liaw Reports [1891] Queen’s Bench 
(Eng.) 

Law Reports Queen’s Bench Division 

Q^emiand Justice of the Peace 
Queensland Law 
Queensland Law Journal 
Quebec Law ^ 

Quebec Practice 

Quebec Official Reports Queen’s 
Bench , 

Quebec Revised Judicial 
Quebec Official Reports Superior 
Court 

Quincy (Mass.), 


Band. 

BapJud.Q.C.S. 

Rawle 
RC.L ^ 
B.&Gan.Cas. 
E.&Oan.Tr.Cas. 
Bedf. 

Redf.&B. 

BedfR.Oas. 

Bedf-Surr. 

Beeve Englt. 

Reports 

Reprint 

Bep.tJ1ndi 

Bep.tHard. 

Bep.tE[olt 

Be8.&EqJudgm. 

Bev.Orit. 

Bev.de Jur. 
Bev.de Legis, 
BevXeg. 
Bev.Leg.N.S. 
BevRep. 

BJ. 

Bice 

BicL 

BicLOR* 

Bldg. 

RidgAp. 

BidgX.&a. 

BidgP.C. 

Bidg.tHardw. 


B 

B<mdolpIi (Vi). .... - 

Rapport’s Juclicianes de Quebec Oour 
Superinure 
Rawle (Pa.) 

Ruling Case Law 
^ilway & Canal Cases (Eng.) 
Railway & Canal Traffic Cases (Eng.) 
Redfield's Surrogate (N.X.) 

Redfield & Bigelow's Leading Cases 


B._ 

B.M.Charlt 
Bob. 

Bob. 

Robb Pat.0a8. 

BobertApp.Ca8. 

BobRcd 

BobinApp-Cps. 

Bob.WinAdzn. 

BoUe 

BoUe Abr. 

Bolls GtRep. 
Bom.Gas. 

Boot 

nc.j.s.-b 


Rediiel<i’s Railway Cases (Eng.) 
Redfield’s Surrogate (N.Y.) 

Reeve’s English Law 
R eports (Eng.) 

English Reprint 

Cases temp. Pinch (Eng.) „ , . , 
Lee’s lieports t^ipore Hardwicke 
(Eng.) 

Reports tempore Holt (English Cases 
of Settlement) 

Reserved & Equity Judgments (N.S. 
Wales) 

Revue Critique (Can.) 

Revue de Jurisprudence (Can.) 

Revue de Legislation (Can.) 

Revue Legale (Can.) 

Revue Legale New Series (Can.) 
Revised Reports (Eng.) 

Rhode Island 
Bice (S.O.) 

Richardson (S.C.) 

Richardson’s Practice Common Pleas 
(Eng.) 

Ridgeway’s Reports tempore Hard¬ 
wicke (Eng.) 

Ridgeway’s Appeal (Ir.) 

Ridgeway. Lapp & Schoale (Ir.) 
Bidgeway^s Parliament Cases (Ir.) 
Ridgeway temp. Hardwicke (Eng.) 
RUey (S.C.) 

Ryan & Moody (Eng.) 

B. M. Charlton ((ila.) 

Robinson (La.) 

Robinson (Va.) 

Robb’s Patent Cases (TJ.S.) 
Robertson’s Appeal Ckses (Sc.) 
Robertson’s Ecclesiastical (Eng.) 
Robinson’s Appeal Cases (Sc.) 

William Robinson’s Admiralty (Eng.) 
Rolle (Eng.) 

RoUe’s Abridgment (Eng.) 

Rolls’ Court Reports 
Romilly’s Notes of Cases (Eng.) 

Root (Conn.) 


Rose 

Ross Lead.Oas. 
R.&B. 

Russ. 

Euss.&C.Eq.Oas. 

Ru8s.Eq.Ca8. 

Russ.&Geld. 

RUSS.&M. 

Ry.&M. 


Salk. 

Sandf. 

Sandf.Ch. 

SasklA 

Saund. 

Saund.&C. 

SamdeSc. 

S.Au8tr,l4 

Sav. 

Sawy. 

Saxt. 

Say. 

S.O. 

[1907]S.a 

Scam. 

S.C.Bq. 

SoJi.&Lcf. 

flU07lS.O.(J.) 

Sc.Jur. 

S.C.L. 

Sc.L.Rep. 

Scot L.T. 

Scott 

Scott N.R. 

Scr.L.T. 

Sc.Sess.Gas. 

S.Ct 

S.D. 

S.E. 

Searle & Sm. 
ScLCas.Ch. 

Seld. 

Sclden 

Sclw. 

Scrg.&B. 

Sess.Ca8. 

Shan. 

Shaw 

Shaw&D. 

Shaw Dec. 

Shaw, nunl.&B. 
Shaw&M. 

Shcld. 

Shep.Abr. 

ShcpluSeLCas. 

Show. 

Show.P.a 

Sid. 

SUv.A. 

Silv.Sup, 

Sim, 

Sim.N.S. 

Sim.&8t. 

Skin. 

Smale&G. 

Smith 

Smitii 

Smith&B. 

Smith K.B. 

Smith LcadiCas. 

Smith Keg. 

Sni.&AL 

Sm.&M.0h. 

Sraythe 

Sneed 

So. 

SoLJ. 

Sp. 

Spinks 

Spinks 


Rose (Eng.) 

Ross’ Leading Cases (Eng.) 

Russell & Ryan Crown Cases (Eng.) 
Russell (Eng.) 

Russell’s & Chesley’s Equity Cases 
(N.S.) 

Russell’s Equity Ckises (N.S.) 

Bussell & Gcldert, Nova Scotia 
Russell & Mylue (Eng.) 

Ryan & Moody (Eng.) 

s 

Sslkeld (Ung.) 

Sandford’s Superior Court (N.T.), 
Sandford’s Chancery (N.T.) 
Saskatchewan Law 
Saunders (Eng.) 

Saunders & Cole (Eng.) 

Sausse & Scully (Ir.) 

South Australia Law 
Savile (EngO 
Sawyer (U.S.) 

Saxton 
Sayer (Eng.) 

South Carolina 

Court of Session Cases (Sc.) 

Scammon (UL) 

South Carolina Equity 
Schoalcs & Lefroy (Ir.) 

Court of Justiciary Cases (Sc.) 
Scottish Jurist 
South Carolina Law 
Scottish Law Reporter 
Scot Law Times 
Scott (Eng.) 

Scott’s New Reports (Eng.) 

Scranton J.aw Times (Pa.) 

Scotch Court of Session Casea 
Supremo Court Reporter (UJS.) 

South Dakota 
South Eastern Reporter 
Scarlo & Smith (ring.) 

Select Cases in Clinnccry (Eng.) 
Sclden’s Notes (N.V.) 

Scldcn (N.Y.) 

Sclwyu’s Nisi Prius (Eng.) 

Sergeant & Itawlc (Pa.) 

Court of Session Cases (Eng.) 
Shannon (Tenn.) 

Shaw (Sc.) 

Shaw & Dunlop (Sc.) 

Shaw’s Digest of Decisions (3c.) 
Shaw, Dumop & Bell (Sc.) 

Shaw & MacLean (Sc.) 

Sheldon (N.Y.) 

Sheppard 8 Abridgment 
Shepherd’s Select Cases (Ala.) 
Shower (Eng.) 

Shower’s Parliament Cases (Eng.) 
Sidcrfjn (Eng.) 

Silvcrnail’s Appeals (N.Y.) 

Silvernail’s Supreme (N.Y.) 

Simons (Eng.) 

Simons New Series (Eng.) 

Simons & Stuart (Eng.) 

Skinner (Eng.) 

Smalo & Gilfura (Eng.) 

Smith (Ind.) 

Smith (N.£L) 

Smith & Batty (Ir.) 

Smith’s King’s Bench (Eng.) 

Smith’s Leading Cases (Eng.) 

Smith’s Registration (Eng.) 

Smedes & Marshall (Miss.) 

Smedes & Marshall Chancery (Miss.) 
Smythe (Ir.) 

Sneed (Tenn.) 

Southern Reporter 
Solicitor’s Journal (Eng.) 

Spears (S.C.) 

Spinks Admiralty (Eng.) , . 
Spinks’ Ecclesiastical and Admiralty 
(Eng.) 



xn 

Spinks, P.O. 

Spottisw. 

Spottisw.Eq. 

Sprague 

Stair 

Stark. 

Stat at L. 

Stew. 

Stew. 

Stew.&P. 

StocktVice-Adm. 

Story 

Str. 

Strob. 

Stuart Vice-Adm. 
Stu.M.&P. 

Style 

Sumn. 

Su^Iieg.Chron. 

s.w!(2a) 

Swab. 

Swab.&Tr. 

Swan 

Swanst 


TABLE OP ABBREVIATIONS 


TamL 

Taney 

Tapp. 

Taunt 

Tolor 

TJB.Mon. 

Tenn. 

TennAi^ 

TeniLGas. 

Tenn.Ch. 

Tenn.GlLA. 

TeniLGirAu 

Terrij. 

Tex. ’ 

Tex.App. 

Tex.A.Ciy.Ga8. 

Tex.Giydipp. 

Tex.Cr. 

Tex.SuppL 

Tex.Unrep.Cas, 

Thach,Cr. 

Thomps.&G. 

ThompB.Ca8. 

Tinw. 

T,Joncs 

TX.R, 

TAI.B. 

T.&M. 

TotL 

Tja. 

TranscrjL 

TJKanu. 

Tmcl.Gonst 

TreasJOec. 

Tr.&H.Pr. 

Trint.T. 

Truom.Eq.OaB, 

Tuck.Sel.Ca8. 

TucLSurr. 

T.UJP.Charlt 

Tum.&R. 

Tyler 

T^. 

T^&G. 


UO. 

U.C.Cb. 

U.G.Ghain. 

XI.O.OJP. 

U.G.B.&A. 


Spinks* Prize Gases (Eng.) 
Spottiswoode (Sc.) 

Spottiswoodc’s Equity (Sc.) 

Sprague (U.S.) 

Stair (Sc.) 

Starkie Nisi Prius (Eng.) 

United States Statutes at Large 
Stewart (Ala.) 

Stewart’s Eeports (N.S.) 

Stewart & Porter (Ala.) 

Stockton’s Vice-Admiralty (N3.) 
Story (U.S.) 

Strange (Eng.) 

Strobhart (S.C.) 

Stuart’s Vice-Admiralty (L.G.) 

Stuart, Milne & Peddle (Sc.) 

Style (Eng.) 

Sumner (U.S.) . , \ 

Susquehanna Legal Chromde (Pa.) 
South Western reporter 
South Western Reporter Second 
^ries 

Swabcy’s Admiralty (Eng.) 

Swabey & Tristram (Eng.) 

Swan (Tenn.) 

Swanston (Eng.) 


Tamlyn (Eng.) 

Taney (U.S.) 

Tappan (Oh.) 

Taunton (Eng.) 

Taylor (U.C.) 

T. B. Monroe (Ey.) 

Tennessee 
Tennessee Appeals 
TJureported Tennessee Cases 
Tennessee Chancery 
Tennessee Chanceiy Appeals 
Tennessee Civil Appeals 
Territories Law (Northwest Ter¬ 
ritories) 

Texas 

Texas Court of Appesls ^ 

White & Wilson’s aril Cases (Tex.) 
Texas aril Appeals 
Texas Criminal 

Texas Supplement _ , 

Posey’s unreported Cases (Tex.) 
Thacker’s Criminal Cases (Mass.) 
Thompson & Cook (N.T.) 

Thompson’s Cases (Tenn.) 

Tiuwald (Sa) 

Thomas Jones (Eng.) 

Times Law Eeports (Eng.) 

Trade Mark Eeports 
Temple & Mew (Eng.) 

TothiU (Eng.) . , . „ ^ 

Term Keports (Dumford & East) 
(Eng.) 

Transcript Appeals (N.T.) 

Thomas Ba^ond (Eng.) 

Treadway (constitutional (S.C.) 
Treasury Decisions (U.S.) 

Tronbat & Haly's Practice (Pa.) 
Trinity Term (Eng.) 

Trueman’s Equity Cases (N.B.) 
Tuckei^s Select Oases (Newfoundland) 
Tucker’s Surrogate (N.T.) 

T. U. P. Charlton (Ga.) 

Turner & Russell (Eng.) 

Tyler (Vt) • 

T^rwhitt (Eng.) 

H^TF^hitt & Granger (Eng.) 

u 

Upper Canada 
Upper Canada Chancery 
Upper Canada Chamber 
Upper Canada Common Pleas 
Upper Canada Error and Appeal 


U.C.K.B. 

U.C.QJB. 

U.C.Q.B.0.& 


Upper Canada Bing’s Bench Eeports 
Upper Canada Queen’s Bench 
Upper Canada Queen’s Bendb Old 
Series 

U.S. United States 

U.S.Ariation Bep. Ariation Repo^ (U.S.) 

U.S.CA, United States Code Annotated 

Ut^ Utah 


Va. 

Va.GaB. 

Va.Ch.Dea 

VaJDec. 

Van Ness 
Gas. 

Vaugh, 

Vaux 

Vent 

Vera. 

Vern-Ch. 

Vern.&B. 

Ves. 

Ves.&B. 
Ves.Jr. 
Ve8.Jr.Sn; 
Ves.r ‘ 
Viet 
Viet.L. 
VictX.T. 
VietRep. 
VictStfe. 
ViiLAbr. 
Virgin Tslands 
Vt 


Prize 


Virginia 
Virginia Oases 
Chancery D^sions (Va.) 
Virginia Decisions 


Van Ness Prize Cases (U.S.) 
Vaughan (Eng.) 

Vaux’s Decisions (Pa.) 

Ventris (Eng.) 

Vernon’s Cases (Eng.) 

Vernon’s Chancery (Eng.) 
Vernon & Scriven (Ir.) 

Vesey Senior (BngJ 
Vescy & Beames (Eng.) 

Vesey Junior (Eng.) 

Vesey Junior Supplement (Eng.) 
Vesey Senior Supplement (Eng.) 
Victorian 
Victorian Law 
tlcterian Law Times 
Victorian Eeports ^ 

Victorian State Trials 
Vineris Abridgment (Eng.) 

Virgin Islands 
Vermont 

w 


Walk. Walker (Pa.) 

Walk. Walker’s Chancery (Mich.) 

Wall Wallace (U.S.) 

Wall.C.0, Wallace (U.S.) 

WaIl.Jr. Wallace Junior (U.S.) 

Wall.Sr, Wallace Senior (U.S.) 

Wallis Wallis (Ir.) 

Ware Ware (U.S.) 

Wash. Washington 

Wash. Washington (Va.) 

Wash.St Washington State 

Warii.G.0. Washington Circuit Court (U.S.) 

WaBh.T. Washington Territory 

Watts Watts (Pa.) 

Watts&S. Watts & Sergeant (Pa.) 

W.BL William Blackstone (Eng.) 

W.0.0. Minton-Senhouse’s Workmen’s Com¬ 

pensation Cases (Eng.) 

Webb, A’B.&WXWebh, A’Beckett, & Williams’ Insol- 
P.&k “ ■ 


vency, Probate, and Matrimonial Re¬ 
ports (Victoria) 

Webster’s Patent Gases (Eng.) 

Welsh Registry Oases (Ir.) 

WendeU (N.T.) 

West (Eng.) 

Western Lav Journal (Oh.) 

Western Law Monthly (Oh.) 

Western Law Reporter (Oao.) 
Western Law Times (Can.) 

Western Reporter 
West temp. Ehirdwicke (Eng.) 

_Western Weekly (Can.) 

[1917]WeBtWWy.^l7] Western Weekly (Can.) 
Whart marton (Pa^ 

Wheat Wheaton (U.S.) 

WheeL(3r. Wheeler’s Criminal (N.T.) 

White & Tudor’s Leading Oases in Eq¬ 
uity (Eng.) 

Whitman’s Patent Gases (U.S.) 
Wightwicke (Eng.) 

Wilcox (Pa.) 

Willes (Eng.) 

Wdmot’s Notes (Eng.) 

Wilson (Ind.) 


Web.PatOas. 

Welsh 

Wend. 

West 

WestL.J. 

We8t.LMonth. 

West.L.E. 

WestUT. 

WestE. 

West tHardw. 
WestWkly. 


White&TJjeadL 

CasJjq. 

WhitnuPatOas, 

WiAt 

Wilcox 

Willes 

Wilm. 

Wils. 



TAJSLE OF ABBREVIATIONS 


xvii 


wn8.Gii. 

Wil8.C.P. 

^jls.Elxdu 

WilB.P.C. 

Winch 

Winat 

WiB. 

W-Jones 

WJKel. ^ 

Wkly-L-Gai. 

Wldy.N.O. 

Wkly.Rep., 

Wms-Saund. 

W.N. 

Wol£.&B. 


WoIL 

Woodb.&M. 

Woods 

Woodw. 

Woolw. 

Words & Phrases 
Wright 


Wilson’s Chancery (Eng.) 

Wilson’s Common Pleas (Eng.) 
Wilson’s Exchequer (Eng.) 

Wilson’s Privy Council (Eng.) 

Wilson & Hhaw (Sc.) 

Winch (Eng.) 

Winston (N.O.) 

Wisconsin 

William Jones (Eng.) 

William Kelynge (Eng.) 

Weekly I^aw Gazette (Oh.) 

Weekly Notes of Cases (Pa.) 

Weekly Reporter (Eng.) 

Williams Notes lo Saunders’ Reports 
Weekly Notes (Eug.) 

Wolferstan & Bristow’s Election Cas¬ 
es (Eng.) 

Wolferstan & Dow’s Election Cases 
(Eng.) 

Wollaston (Eng.) 

Woodbury & Minot (U.S.) 

Woods (U.S.) 

Woodward's Decisions (Pa.) 
Woolworth (U.S.) 

Words & Phrases 
Wright (Oh.) 


W.Rob. 

WrJE^ 

W.Va. 

W.W-Harr. 

W.W.&D. 


w.w.&a 

Wyo. 


W>the 

Wy.&W. 

Wy.W.&A’Beck. 


William Robinson’s Admiralty (Eng.) 
Wright (Pa.) 

West Virginia 
W. W. Harrington 

Willmore, Wollaston & Davidson 


(Eng.) 

Willmore, Wollaston & Hodges (Eng.) 


Wyoming 

Wythe’s Chancery (Va.) 

Wyatt & Webb (Vic't.) 

Wyatt, Webb & A'Beckett (Viet) . 


Y 

Yates Sel.Ca8. Yates Select Cases (N.Y.) 

Y.B. Year Book (Eng.) 

Y.&O.Exch. Younge & Gollyer's Exchequer (Eng.) 
Y.&ColL Younge & CoIIyer’s Chancery (Eug.) 

Yeates Yeutes (Pa.) 

Yelv. Telverton (Eng.) 

Yerg. Yerger (Tenn.) 

Y.&J. Younge & Jervis (Eng.) 

York Leg.lle<!. York Legal Record (Pa.) 

Young Adm. Young’s Admiralty Decisions (N.S.) 

Younge Younge Exchequer (Eng.) 


LAW REVIEWS AND LAW JOURNALS 


AJB.A.J 0 UI. American Bar Association Journal 
Amj.Int.Law American Journal of International 
Law 

Am.Law S.Rer. American Law School Review 
B.UX.Rev. Boston University Ijuw Review 
Brooklyn L.Rev. Brooklyn I^w Iteview 
CaIifX.Rev. California X^aw Review 

GambX.J. Cambridge Law Journal 

CM-Kent Rev. Cbicago-Kcnt R«‘vicw 

Oolnm.L.Rev. Columbia Law Review 

Com.LJ. Commercial Ijuw Journal 

Cornell L.(5. Cornell IjUw Quarterly 

Detroit LJSev. Detroit Xjuw Jteview 

Dick.LRev. Dickinson I^aw Review 

Fed.BAJ. Federal Bar AK.s<K'iation Journal 
FlaXJ. Plc.^-’da Law Journal 

Fordham L.Rev. Poroham Jjaw Review 

Geo.WasLL.ReT. George Washington Law Review 
QeoX.J. Georgetown li«w Journal 

HarvX.Rev, Harvard Law Review 

laXRev. Iowa IjUw Review 

Idaho LJ. Idaho I^w Journal 

Ill.L.Bev. Illinois Law Review 

Ind.LJ. Indiana I^aw Journal 

J.AmJad.Soc. Journal of the American Judicature 
Society 

J.CompXieg. Journal of the Society of Conumrativc 
Legislation 

JJfAJteferees Journal of the National Association of 
Bank. Referees in Bankruptcy 

J.Soc.PaLTeacL Journal of the Society of Pub. Tcach- 
Law ers of Law 

John Marshall L 

Q. The John Marshall Law Quarterly 

Kan.City L.Be7. K-an-sas City Law Review 
EamStliJ. Kansas State Law Journal 
Ky.LJ, Kentucky IjOw Journal 

Ij. Law .Journal 

LlibJ. Law Library Journal 

Law Ser.Mo3ull. University of Mi.ssouri Bulletin, Law 
Series 

I«w SocJ. Law Society Journal 


Lincoln L.Rcv. Lincoln Law Review 

Marq.L,Uev. Marquette Law Review 

Ma««.L.(J. Massachusetts Law Quarterly 

Mercer, Beasley 

L.Uev. Mercer, Beasley X^aw Review 

MicLUHev. Michigan I.*w Review 

Mmn.L.Rer. AIiniu'.sotn X-aw Review 

MisH.Ij.J. Mississippi Law Journal 

Nt'LL.B. Nebraska Law Bulletin 

N.J.L.J. New Jersey I.>aw Journal 

N.J.XARev. New Jersey Ijjiw Review 

N.Y.UX.Q.Re 7 , New York University Law Quarterly 
Review 

Notre Daroo Law.Notre Duma lawyer 
N.C.XfcRev. North Carolina I,aw Review 

()kla.K.B.J. Oklahoma State Bar Journal 

Oreg.L.Rcv. Oregon I.iaw Review 

PhilLJ. Philippine Xjuw Journal 

Rocky Mt.L.Rev. Rocky Mountain I^iw Review 

St. John’s XaRov. St. John's Law Review 

St. Ijouis X^Iiev. St. Louis I^aw Review (now Washing¬ 
ton UuiverHity Imw Quarterly) 
So.Calif.lARcv. Southern (laliftjrnia I.rfiw Review 

Temp.L.Q. Temple Iaw Quarterly 

TeniLfARcv. O'enncsKce I^nw Review 

Tox.L.Rev. Texas Iaw Review 

TuLr..Uev. Tulane XjUW Review 

II.Chi.L.Re7. University of Chicago T 41 W Review 
U.Ciu.Ij,Uev. University of (’in<‘iii?iati Law Review 

U.Dotroit I^J. University of Detroit I^w Journal 
U.Pa.I*Rev. University of I’cnnsylvania IjUw Re¬ 

view 

U. of Pitts.L.Rev.University of Pittsburgh Taw Review 
XI.Toronto LJ. Uuiversity of Toronto Iaw Journal 

Va,L.R«v. Virginia Law Riwiew 

W.n8h.L.Rev. Wa.shington Iaw Review 

AVa«h.U.L.Q. Wa.shington University Iaw Quarterly 

W.Va.ij.Q. West Virginia Iaw Quarterly and The 

Bar 

\Vi.s.L.RcT. Wi-scon-siu Liiw Review 

Yale LJ. Yale Luw Jouimul 




LIST OF TITLES 


IN 

CORPUS JURIS SECUNDUM 


Abandonment 

Abatement and Revival 

Abduction 

Abortion 

Absentees 

Abstracts of Title 

Accession 

Accord and Satisfaction 

Account, Action on 

Accounting 

Account Stated 

Acknowledgments 

Actions 

Adjoining Landowners 
Admiralty 

Adoption of Children 

Adulteration 

Adultery 

Adverse Possession 

Aerial Navigation 

Affidavits 

Affray 

Agency 

Agriculture 

Aliens 

Alteration of Instruments 

Ambassadors and Consuls 

Amicus Curim 

Animals 

Annuities 

Appeal and Error 

Appearances 

Apprentices 

Arbitration and Award 

Architects 

Army and Navy 

Arrest 

Arson 

Assault and Battery 
Assignments 

Assignments for Benefit of 
Creditors 

Assistance, Writ of 


Associations 
Assumpsit, Action of 
Asylums 
Attachment 
Attorney and Qient 
Attorney General 
Auctions and Auctioneers 
Audita Querela 
Bail 

Bailments 

Bankruptcy 

Banks and Banking 

Barratry 

Bastards 

Beneficial Associations 
Bigamy 

Bills and Notes 

Blasphemy 

Bonds 

Boundaries 

Bounties 

Breach of Marriage Promise 

Breach of tlie Peace 

Bribery 

Bridges 

Brokers 

Building and Loan Associations 

Burglary 

Business Trusts 

Canals 

Cancellation of Instruments 
Carriers 

Case, Action on 
Cemeteries 
Census 
Certiorari 

Champerty and Maintenance 
Charities 

Chattel Mortgages 
Citizens 
Civil Rights 
Clerks of Courts 
Qubs 


. Colleges and Universities 
Collision 
Commerce 
Common Lands 
Common Law 
Common Scold 
Compositions with Creditors 
Compounding Offenses 
Compromise and Settlement 
Concealment of Birth or Death 
Conflict of Laws 
Confusion of Goods 
Conspiracy 
Constitutional Law 
Contempt 
Continuances 
Contracts 
Contratos 
Contribution 
Conversion 
Convicts 

Copyright and Literary 
Property 
Coroners 
Corporations 
Costs 

Counterfeiting 

Counties 

Court Commissioners 
Courts 

Covenant, Action of 

Covenants 

Creditors’ Suits 

Criminal Law 

Crops 

Culpa 

Curtesy 

Customs and Usages 
Customs Duties 
Damages 
Dead Bodies 
Death 

Debt, Action of 


XIX 



LIST OF TITLES 


Dedication 

Deeds 

Dependencies, Colonies, and 
British Possessions 
Depositaries 
Depositions 
Deposits in Court 
Descent and Distribution 
Detectives 
Detinue 
Discovery 

Dismissal and Nonsuit 
Disorderly Conduct 
Disorderly Houses 
District and Prosecuting 
Attorneys 

District of Columbia 

Disturbance of Public Meetings 

Divorce 

Domicile 

Dower 

Drains 

Druggists 

Drunkards 

Dueling 

Easements 

Ejectment 

Election of Remedies 

Elections 

Electricity 

Embezzlement 

Embracery 

Eminent Domain 

Entry, Writ of 

Equity 

Escape 

Escheat 

Escrows 

Estates 

Estoppel 

Evidence 

Exchange of Property 

Exchanges 

Executions 

Executors and Administrators 

Exemptions 

Explosives 

Extortion 

Extradition 

Factors 

False Imprisonment 
False Personation 
False Pretenses 
Federal Courts 
Fences 


Ferries 

Finding Lost Goods 

Fines 

Fires 

Fish 

Fixtures 

Flags 

Food 

Forcible Entry and Detainer 

Forfeitures 

Forgery 

Fornication 

Franchises 

Fraud 

Frauds, Statute of 

Fraudulent Conveyances 

Game 

Gaming 

Garnishment 

Gas 

Gifts 

Good Wm 
Grand Juries 
Ground Rents 
Guaranty 

Guardian and Ward 

Habeas Corpus 

Hawkers and Peddlers 

Health 

Highways 

Holidays 

Homesteads 

Homicide 

Hospitals 

Husband and Wife 

Improvements 

Incest 

Indemnity 

Indians 

Indictments and Informations 
Industrial Co-operative 
Societies 
Infants 
Injunctions 
Innkeepers 
Insane Persons 
Insolvency 
Inspection 
Insurance 

Insurrection and Sedition 
Interest 

Internal Revenue 
International Law 
Interpleader 
Intoxicating Liquors 


Joint Adventures 

Joint Stock Companies 

Joint Tenancy 

Judges 

Judgments 

Judicial Sales 

Juries 

Justices of the Peace 
Kidnapping 
Landlord and Tenant 
Larceny 

Levees and Flood Control 

Lewdness 

Libel and Slander 

Licenses 

Liens 

Limitations of Actions 
Lis Pendens 
Livery Stable Keepers 
Logs and Logging 
Lost Instruments 
Lotteries 

Malicious Mischief 
Malicious Prosecution 
Mandamus 
Manufactures 
Maritime Liens 
Marriage 

Marshaling Assets and 
Securities 

Master and Servant 
Masters’ and Employers* 
Associations 
Mayhem 

Mechanics’ Liens 
Mercantile Agencies 
Militia 
Mills 

Mines and Minerals 

Miscegenation 

Modem Civil Law 

Money Lenders 

Money Lent 

Money Paid 

Money Received 

Monopolies 

Mortgages 

Motions and Orders 

Motor Vehicles 

Municipal Corporations 

Names 

Navigable Waters 
Ne Exeat 
Negligence 
Neutrality Laws 



LIST OF TITLEa 


sod 


Newspapers 
,New Trial 
Notaries 
Notice 
Novation 
Nuisances 

Oaths and AflSrmations 
Obscenity 

Obstructing Justice 

Officers 

Pardons 

Parent and Child 

Parliamentary Law 

Parties 

Partition 

Partnership 

Party Walls 

Patents 

Paupers 

Pawnbrokers 

Payment 

Penalties 

Pensions 

Pent Roads 

Peonage 

Perjury 

Perpetuities 

Physicians and Surgeons 

Pilots 

Piracy 

Pleading 

Pledges 

Poisons 

Possessory Warrant 
Post Office 
Powers 

Principal and Surety 
Prisons 

Private Roads 
Prize Fighting 
Process 
Profanity 
Prohibition 
Property 
Prostitution 
Public Lands 
Public Utilities 
Quieting Title 
Quo Warranto 
Railroads 


Rape 

Real Actions 
Receivers 

Receiving Stolen Goods 

Recognizances 

Records 

References 

Reformation of Instruments 
Reformatories 
Registers of Deeds 
Registration of Land Titles 
Release 

Religious Societies 

Removal of Causes 

Replevin 

Reports 

Rescue 

Review 

Rewards 

Right of Privacy 

Riot 

Robbery 

Sales 

Salvage 

Schools and School Districts 

Scire Facias 

Seals 

Seamen 

Searches and Seizures 

Seduction 

Sequestration 

Set-Off and Counterclaim 

SherifTs and Constables 

Shiiq)iiig 

Signatures 

Slaves 

Sodomy 

Specific Performance 

Siiciullhrifts 

States 

Statutes 

Steam 

Stenographers 

Stipulations 

Street Railroads 

Submissi(MT of Controversy 

Subrogation 

Subscriptions 

Suicide 

Summary Proceedings 


Sunday 

Supersedeas 

Taxation 

Telegraphs and Telephones 
Tenancy in Common 
Tender 
Territories 
Theaters and Shows 
Threats and Unlawful 
Communication 
Time 
Torts 
Towage 
Towns 

Trade-Marks, Trade-Names, 
and Unfair Competition 
Trade Unions 

Trading Stamps and Coupons 

Treason 

Treaties 

Trespass 

Trespass to Try Title 
Trial 

Trover and Conversion 
Trusts 

Turnpikes and Toll Roads 

Undertakings 

United States 

United States Commissioners 

United States Marshals 

Unlawful Assembly 

Use and Occupation 

Usury 

Vagrancy 

Vendor and Purchaser 

Venue 

War 

Warehousemen and Safe 
Depositaries 
Waste 
Waters 
Weapons 

Weights and Measures 

Wharves 

Wills 

Witnesses 

Woods and Forests 

Work and Labor 

Workmen's Compensation 



TITLES IN THIS VOLUME 


Pagre 

Contempt. 1 

Continuances. 187 

Contracts . 292 

Contratos . 1317 


17 O. J.S. 


xxiit 







CORPUS JURIS 
SECUNDUM 

VOLUME SEVENTEEN 


CONTEMPT 

This Title includes disobedience to the process, orders, or rules of courts and other acts or conduct 
in disregard of their authority or dignity, tending to impede or frustrate the administration of law; what 
constitutes such contempt, civil or criminal, in general; what persons are liable therefor; power to pun¬ 
ish contempt and proceedings therefor; and punishment of contempL 

Matters not in this Tltlo, trented elH«wli«r» in this work, seo l>«scrlptive-Word Index 

Analysis 

t DErarmONS, CLASSmOATION, AND NATURE OF OFFENSE, §§ 1-7 
n. ACTS OR CONDUCT CONSTITUTING CONTEMPT, §§ 8-32 
m. PERSONS UABLE AND DEFENSES, §§ 33-42 
rV. POWER TO PUNISH, §§ 43-61 
V. PROCEEDINGS TO PUNISH, §§ 62-89 
VL PUNISHMENT, §§ 98-111 
m REVIEW, §§ 112-126 . 

Vm. COSTS AND LIABILITIES ON BONDS OR UNDERTAKINGS, §§ 127-128 

Sub-Andysis 

L DEFINITIONS, CLASSIFICATION, AND NATURE OP OFPENSR-p 4 
§ 1. In general—p 4 

2. Contempt of court—4 

3. -Direct contempt—p 6 

4. -Constructive contempt—p 6 

5. -Criminal contempt—p 7 

6. --Civil contempt—p 8 

7. Nature of offense—p 8 

17CJ.S.-1 i 



CONTEMPT 


17 C.J.S. 


n. ACTS OR CONDUCT CONSTITUTINa CONTEMPT— p 9 
§ 8. In general—p 9 

9. Abstracting or altering court records—p 11 

10. Abuse of legal process or proceeding—p 12 

11. Destruction, removal, concealment, or disposal of subject-matter—p 13 

12. Disobedience of mandate, order, or judgment—p 13 

13. -Order to pay money—p 17 

14. -Validity of mandate, order, or judgment—p 19 

15. -Change of conditions after issuance of order—p 21 

16. -Stay or review of proceedings—p 22 

17. -Demand for performance—p 22 

18. -Notice of order—p 23 

19. -Ability to comply—p 24 

20. Fictitious bail or security—p 26 

21. Interference with persons or property in custody of law—p 26 

22. Misconduct of, or affecting, jury^ 27 

23. Misconduct of witness—p 31 

24. -False swearing—p 31 

25. Misconduct toward court—^p 33 

26. In presence of court—p 36 

27. — Disturbance of proceedings of court—p 37 

28. -.Filing papers in court—p 37 

29. Preventing, dela 3 ring, or interfering with execution of legal process—p 40 

30. Publications—p 41 

31. Tampering with evidence and witnesses, or suppressing testimony—p 46 

32. Acts or defaults affecting only rights or remedies of parties to proceedings— 

p47 

m. fEBSOirS AKD DETENSES-p 47 

§ 33. Persons liable—p 47 

34. — Corporations—p 49 

35. — OflScers of court—p SO 

36. -Persons acting in Sdudary capacity—p 51 

37. Defenses—p 51 

38. -Advice of counsel—p 52 

39. -Advice or consent of complainant—p S3 

40. -Change of conditions—p S3 

41. -Ignorance of law—p 54 

42. — Want of intention—p S4 

IV. POWER TO PUNISH—p 55 

§ 43. Nature, grounds, and extent of power of courts generally—p 55 

44. Superior courts—p 60 

45. -Power to punish inferior courts—p 61 

46. Inferior courts—p 61 

47. -Justices of the peace—p 62 

48. -Probate or surrogate courts—p 62 

49,. Courts of equity—p 63 

50. Federal courts—p 63 

51. Contempts against another court-p 65 

52. Contempts against subordinate officers—p 65 

53. Judges and other officers—p 66 

54. -Judge in chambers or vacation—p 67 

55. -Special judges—p 68 

56. -Notaries public—p 68 


2 



CONTEMPT 


17 C.J.S. 

IV. POWER TO PUNISH—Continued 
§ 57. Discretion of court—68 

58. Efifect of appeal*—p 69 

59. Existence of other remedies—^p 69 

60. Former adjudication—^p 70 

61. Pendency of other proceedings—p 71 

V. PROCEEUINaS TO PUNISH—^p 71 
§ 62. Nature and form—^p 71 

63. Who may institute—^p 79 

64. Jurisdiction—^p 80 

65. Venue—^p 82 

66. -- Change of venue or judges—^p 82 

67. Limitations and laches—^p 83 

68. Abatement of proceedings—^p 84 

69. Entitling—^p 85 

70. Preliminary affidavit or statement —p 86 

71. - Necessity—^p 86 

72. - Requisites and sufficiency—^p 88 

73. - Amendment or withdrawal—p 96 

74 . - Waiver of defects —p 97 

75. — Filing affidavit or charge—p 97 

76. Rule to show cause, attachment, or other process—^p 935 

77. - Necessity —p 97 

78. - Sufficiency—^p 99 

79. - Service and return—p 101 

80. - Hearing on application—^p 103 

81. Appearance, arraignment, and bail—^p 104 

82. Interrogatories—^p 105 

83. Answer, plea, or counter affidavit—^p 106 

84. Evidence—^p 110 

85. Hearing and determination—p 116 

86. Judgment or order—p 122 

87. New trial—^p 127 

88. Commitment—^p 127 

89. Quashing or vacating proceedings—p 131 

VI. PUNISHMENT—p 132 
§ 90. Constitutional and statutory provisions—p 132 

91. Object of punishment —p 132 

92. Nature of punishment in general—^p 134 

93. Imprisonment as punishment—^p 136 

94. Indemnity to party injured—^p 137 

95. - ■ Extent of indemnity in general—^p 137 

96. — Costs and expenses—^p 138 

97. Denial of privileges as litigant—^p 138 

98. Extent of punishment—^p 140 

99. - Limitation by statutes—^p 143 

100. — Cumulative punishment—p 144 

101. - Jail liberties—^p 144 

102. Imprisonment ©n nonpayment of fine—p 144 

103. Imprisonirifent to compel payment of money—p 145 

104. Imprisonment to compel performance of act required —p 146 

105. Purging of contempt before adjudication—^p 146 

106. Purging of contempt after adjudication—p 147 

3 



§1 


CONTEMPT 


17 O.J.S. 


VI. PUinSHMKNT—Continned 

§ 107. Remission of fine or discharge from imprisonment—p 147 

108. -Grounds—^p 148 

109. -Necessity for performing required act—p 149 

110. -Application—-p 149 

111. — Imposition of conditions—p 149 

YU. REVIEW—p 150 
§ 112. In general—p ISO 

113. Jurisdiction to review—p 152 

114. Decisions reviewable—p 152 

115. Nature and form of remedy—p 155 

116. -Appeal or writ of error—p 155 

117. -Certiorari—p 157 

118. -Other modes of review—p 158 

119. Presentation and reservation of grounds of review—p 158 

120. Persons entitled to review, and parties—p 159 

121. Transfer of cause, and supersedeas—p 1^ 

122. Record—p 162 

123. Assignment of errors-^ 164 

124. Scope and extent of review—p 164 

125. Determination and disposition of cause^p 171 

126. Liabilities on bonds—p 172 

Vm. COSTS AND LIABILITIES ON BONDS OR DNDERTAKINGS-p 173 

§ 127. Costs—p 173 

128. Liabilities on bonds or undertakings—p 174 


I DEFINinONS, CLASSIFICATION, AND NATURE OF OFFENSE 


§ 1. In General 

Brgadly, contempt Is a disregard of, disobedience to, 
or disorderly or Insolent Interruption of, the proceedings 
of a legislative or Judicial body. 

In its broad sense, a contempt is a disregard of, 
or disobedience to, the rules or orders of a legisla¬ 
tive or judicial body or an interruption of its pro¬ 
ceedings by disorderly behavior or insolent language 
in its presence or so near thereto as to disturb its 
proceedings or to impair the respect due to such a 
body.i Contempt of a state legislature is consid¬ 
ered in the C.J.S. title States § 48, also 59 C.J. p 
100 note 4-p 102 note 21. The definition, classi¬ 
fication, and nature of contempts of court are con¬ 


sidered in detail in the sections immediately fol¬ 
lowing. 

§ 2. Contempt of Court 

A contempt of court may be defined as a disobedi¬ 
ence to the court by acting In opposition to Its authority. 
Justice, and dignity. It may be civil or criminal, direct, 
indirect, constructive, or consequential. A former equity 
classification was as ordinary or extraordinary. 

The phrase “contempt of court” is generic, em¬ 
bracing within its legal signification a variety of 
different acts.^ It may be generally defined as a 
disobedience to the court, by acting in opposition 
to the authority, justice, and dignity thereof.* It 


1 . Mont—^In re Macknlght 12 P. 
886, 11 Mont. 126, 136. 28 Am.S.R. 
461. 

13 C.J. p 4 note 1. 

& CaL—parte Selowsky. 177 P. 
301, 38 Cal.App. 569. 

OotpTiB SUxis has been referred to 
generally as authority for the propo¬ 
sition that Judicial decisions on the 
subject of contempt are numerous 
and variant in many particulars.— 
Bz parte Heptenstall, 89 S.W.2d 75, 
76, 118 Tex.Cr. 160. 


' a CaL—Raskin v. Superior Court in 
and for Los Angeles County, 88 P. 
2d 35, 138 CaJ.App. 668. 

Fla.—Ex parte Crews, 178 So. 275. 

Ill.—People V. Sherwln, 166 N.B. 613, 
334 Ill. 609—^People v. Cochrane, 
138 N.B, 291, 307 Ill. 126. 

La.—City of Gretna v. Rossner, 97 

, So. 336, 164 La. 117. 

OkL—Hosmer v. State, 218 P. 164, 
167, 24 Okl.Cr. 312, quoting Ooxpns 
JUils. 

18 C.J. p 6 note 2. 
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other deflnltloiis 

(1) A willful disregard of the au¬ 
thority of the court is a contempt— 
State V. District Court of Seventh 
Judicial Dist., 246 I>. 250, 254, 76 
Mont 222, citing Ooxpns Jails—^13 
C.J. p 4 note 1 [a] (4). 

(2) Similar or further definitions. 
Ill.—Dahnke v. People, 48 N.B. 137, 

168 Ill. 102, 39 L.R.A. 197—Pan¬ 
steel Metallurgical Corporation v. 

Lodge 66 of Amalgamated Ass’n of 

Iron, Steel and Tin Workers of 
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signifies not only a willful disregard or disobedience 
of the court’s orders, but such conduct as tends to 
bring the authority of the court and the administra¬ 
tion of law into disrepute, or in som^ manner to im¬ 
pede the due administration of justice.* 

Classification. Contempts of court have been 
classified as civil or criminal,^ or as direct or con¬ 
structive.® In addition to the term “constructive,” 


as an antithesis of “direct” the courts have used 
such words as “indirect”'^ and “consequential.”® 
Either a civil or criminal contempt may be direct 
or indirect.® 

Formerly, in courts of equity, contempts were 
classified as ordinary and extraordinary.^® 

The terms “contemnor”ii and “contemner”^® have 


North America, 14 N.B.2d 991, 996, 
296 I11.APP. 323. 

Mont— In re Macknight, 27 P. 336, 11 
Mont 126, 28 Am.S.R. 461. 
Ohio.— Berger v. State, 168 N.E. 627, 
29 Ohio App. 484—^Hunt v. State, 
27 Ohio Cir.Ct 16. 

Or.—Rust V. Pratt, 72 P.2d 533. 
W.Va.—State v. Ralphsnyder, 34 W. 
Va. 352. 

18 C.J. P 4 note 1 [a], p E note 2 [a]. 
4 OkL—Moss V. Arnold, Cr., 76 P.2d 
491—Emery v. State, 232 P. 128, 
29 Okl.Cr. 29. 

Wmtiaii BtatamentB 
Colo.—People ex rel. Attorney Gen¬ 
eral V. Jersin, 74 P.2d 668, 101 Colo. 
406. 

Fla—Ex parte Crews, 178 So. 276. 
IlL—People V. Sherwin. 166 N.E. 613, 
834 Ill. 609—People v. Cochrane, 
138 N.E. 291, 307 Ill. 126. 

N.C.—Snow V. Hawkes, 111 S.B. 621, 
183 N.C 366, 23 A.L.R. 183. 

Or.—State v. Jones, 226 P. 483, 111 
Or. 296, 83 A.L.R. 603. 

Zhtegrlty of court 
Conduct involving the integrity of 
the court constitutes contempt.—^In 
re Merrill, 102 A. 400, 88 N.J.Eq. 261. 
Ohstmctlon to Jnstloa 
“Any act, conduct or directing 
agency pertaining to pending pro¬ 
ceedings ‘intended to play on human 
frailty, and to deflect and deter the 
court from the performance of its 
duty, and drive it into a compromise 
with its own unfettered judgment, by 
placing It, through the medium of 
knowingly false assertion, in a 
wrong position before a public which 
has little opportunity to investigate 
the facts and ascertain the truth,' re¬ 
gardless of results, ‘clearly consti¬ 
tutes “an obstruction to the admin¬ 
istration of justice,’’’ and is con¬ 
temptuous."—State V. Shumaker, 167 
N.B. 769, 774, 200 Ind. 623, 58 A.L.II. 
964, supplemented and rehearing de¬ 
nied 162 N.E. 441, 200 Ind. 623, 68 A. 
L.R. 964. 

S. Cal.—Laplque v. Superior Court 
of Los Angeles County, 229 P. 1010, 
68 CaLApp. 407. 

Fla.—Seaboard Air Line R. Co. v. 
Tampa Southern R. Co., 134 So. 

' 629, 101 Fla. 468. 

Ill.—Wilson V. Prochnow, 194 N.E. 
246, 869 IlL 148. 

Ind.—Brown v. Brown, 187 N.E. 836, 
206 Ind. 664—Dale v. State, 160 N. 
B. 781, 198 Ind. 110, 49 A.L.R. 647, 


error dismissed, 47 S.Ct. 332, 273 
U.S. 776, 71 L.Ed. 886, and 47 S. 
Ct. 691, 274 U.S. 744, 763, 71 L.Ed. 
1322. 

Kan.—Smith v. Clothier. 218 P. 1071, 
113 Kan. 47. 

Ky.—^Ketcham v. Commonwealth, 263 
S.W. 725, 204 Ky. 168. 

Me.—Cheney v. Richards, 155 A. 642. 
130 Me. 288. 

Maas.—In re Opinion of the Justices, 
17 N.E.2d 906. 

Mo.—Bender v. Young, 252 S.W. 691, 
27 A.L.R. 1219—Carder v. Carder, 
App.. 61 S.W.2d 388. 

Neb.—Maryott v. Maryott, 246 N.W. 
343, 124 Neb. 274. 

N.J.—In re Henn, 166 A. 138, 113 N. 
J.Bq. 155—In re Merrill, 102 A. 400, 
88 N.J.Eq. 261. 

N.M.—State v. Magee I»ub. Co., 224 
P. 1028, 29 N.M. 465, 38 A.L.R 
142. 

Ohio.—Hayes v. Hayes, 11 Ohio App, 

10 . 

Okl.—Lynn v. State. 260 P. 1069, 38 
Okl.Cr. 313—^Blanton v. State, 239 
P. 698, 31 OkLCr. 419. 

Or.—State v. Driscoll, 50 P.2d 581, 
151 Or. 36,7—State v. Jones, 226 P. 
433, 111 Or. 295, 33 A.L.R 603. 
Tenn.—State v. Daugherty, 191 S.W. 
974, 137 Tenn. 126. 

Wyo.—Tucker v. State, 251 P. 460, 
35 Wyo. 430. 

13 C.J. p 5 note 4. 

Act may partake of charaotexlsties 
of both 

Fla.—Seaboard Air Line R. Co. v. 
Tampa Southern R, Co., 134 Bo. 
529, 101 FL'U 468. 

Ohio.—Hayes v. Hayes, 11 Ohio App. 

10 . 

a. Cal.—Laplque v. Superior Court 
of Los Angeles County, 229 I*. 1010, 
68 CaLApp. 407. 

IlL—People v. Shorwin, 166 N.E. 613, 
384 IlL 609. See People v. Samuel, 
199 HLApp. 294. 

Ind.—Dale v. State. 160 N.E, 781, 198 
Ind. 110, 49 A.L.R. 647, error dis¬ 
missed 47 S.Ct 332, 273 U.S. 776, 
71 L.Ed. 886, and 47 S.Ct. 591, 274 
U.S. 744. 763, 71 L.Ed. 1322. 

Ky.—Riley v. Wallace, 222 S.W. 1086, 
188 Ky, 471, 11 A.L.R. 337. 
Minn.—In re Cary, 206 N.W. 402, 166 
Minn. 203. 

Mo.-^Bender v. Young, 252 S.W. 691, 
27 A.L.R. 1219. 

Mont,—Pelletier v. Glacier County,! 

5 


8! P.2d MS, 597, cltlns Coipas Ab 
xls. 

Neb.—State ex rel. Wright v. Bar- 
low, 271 N.W, 282—Maryott v. 
Maryott. 246 N.W. 343, 124 Neb. 
274. 

N.C.—Snow V. Hawkes, 111 S.E. 621, 
183 N.C. 365, 23 A.L.R. 183. 
Contempts are of two kinds, those 
occurring in court’s presence, which 
tend to bring court into disrepute 
and interfere with orderly conduct of 
judicial proceedings, and those of 
which court does not have first-hand 
information, such as those arising 
from failure to obey orders lawfully 
made by court—Charles Cushman 
Co. V. Mackesy, Me., 200 A. 505. 

7. Cal.—Ruppe v. Superior Court in 
and for Los Angeles County, 16 P. 
2d 197, 198, 127 CaLApp. 118. 

Ind.—Dale v. State, 150 N.E. 781, 198 
Ind. 110, 49 A.L.R 647, error dis- 
misoed 47 S.Ct 332, 273 U.S. 776, 
71 L.Ed. 886, and 47 S.Ct. 591, 274 
U.S. 744, 763, 71 L.Bd. 1322. 

Mo.—Carder v. Carder, App., 61 S.W. 
2d 390. 

N.C.—Snow V. Hawkes, 111 S.B. 621. 

183 N.C. 36.'), 23 A.L.R. 183. 

Okl.—Morgan v. National Bapk of 
Commerce of Shawnee, 217 P. 388, 
90 Okl. 280—Lynn v. State, 260 P. 
1069, 38 Okl.Cr. 313—Blanton v. 
State, 239 P. 698, 31 Okl.Cr. 419. 

Or.—State v. Driscoll, 60 P.2d 681, 
151 Or. 3G3—State v. Jones, 220 P. 
433, 111 Or. 295, 33 A,L.R 003. 

8. N.J.—In re Henn. 166 A. 138, 113 
N.J.Eq. 155—In re Merrill. 103 A. 
400, 88 N.J.Eq. 261. 

N.C.—Snow v. Hawkes. Ill S.E. 021, 
183 N.C. 366, 23 A.L.R. 183. 

Xt is anoleat name for what is now 
known as constructive contempt of 
courtr—Ex purtc Wright. 65 Ind. 604, 

9. Okl.—Blanton v. State, 239 P. 
698, 31 Okl.Cr. 419. 

Constructive contempts may be MvU 
or criminal 

Nob.—State cx rel. Wright v. Bar- 
low, 271 N.W. 282—Maryott v. 
Maryott, 246 N.W. 343, 124 Neb. 
274. 

10. U.S.—^U. S. V. Anonymous, C.C. 
Tenn., 21 F. 761. 

11. Colo.—Wyatt v. People, 28 P. 
961, 17 Colo. 252. 

18. Cal.—^Lapique v. Superior Court 
of Los Angeles County, 229 P. 1010, 
68 CalApp. 407. 
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been applied to one who has committed contempt of 
court. 

§ 3. -Direct Contempt 

A direct contempt Is one committed In the presence 
of the court In session or of the Judge at chambers. 

A direct contempt of court is a contempt com¬ 
mitted in the presence of the court while it is in 
session.i3 Where a statute so provides, a contempt 
in the presence of the judge at chambers may be a 
direct contempt,!^ but it is not such a contempt un¬ 
der a statute defining it as disorderly, contemptu¬ 
ous, or insolent conduct toward a judge while hold¬ 
ing court^s 


§ 4. -Constructive Contempt 

A constructive contempt Is one not committed In 
the presence of the court. 

A constructive,!® indirect,or consequential!® 
contempt is one committed outside the presence of 
the court; it is an act done at a distance, which 
tends to belittle, degrade, obstruct, interrupt, pre¬ 
vent, or embarrass the court in the administration 
of justice.!® A doubt as to whether a contemnof 
has been guilty of a direct or a constructive con¬ 
tempt should be resolved in favor of constructive 
contempt.2® 


13. Ala.—Bx parte State ex rel. 
Bailes, 177 So. 752, 235 Ala. 133, 
citing Coipns Jnxls. 

Alaaka,—In re Stabler, 7 Alaska 186. 

Colo.—^Lindsey v. People, 181 P. 531, 
633, 66 Colo. 343, 16 A.L.R. 768, 
citing Cktxpns Jtixis, and error dis¬ 
missed Lindsey v. People of State 
of Colorado, ex rel. Rush, 41 S.Ct 
321, 255 U.S. 560, 66 L.Ed. 786. 

EL—People v. Anderson, 13 N.B.2d 
690, 294 llLApp. 109. See People 
V. Samuel 199 IlLApp. 294. 

Md.—in re Lee, 183 A. 660, 170 Md. 
48, certiorari denied 56 S.Ct 947 
(two cases), 298 U.S. 680, 80 L.Ed. 
1400. 

Minn.—In re Cary, 206 N.W. 402, 
166 Minn. 203. 

Mont—^Pelletier v. Glacier County, 
82 P.2d 695, 597, citing Coxpns Jn- 
ilB—In re Bums, 271 P. 489, 83 
Mont 200—State v. District Court 
Second Judicial Dlst in and for 
Silver Bow County, 248 P. 213, 76 
Mont 495. 

Neb.—State ex rel. Wright v. Bar- 
low, 271 N.W. 282—Maryott v. 
Maryott 246 N.W. 348, 124 Neb. 
274. 

Okl.—Hoamer v. State, 218 P. 164, 
167, 24 OkLCr. 812, Quoting Coxpns 
Juris. 

Pa.—Penn Anthracite Mining Co. v. 
Anthracite Miners of Pennsylvania, 
174 A. 11, 13, 114 Pa.Super. 7, quot¬ 
ing Corpus Jails, and affirmed 178 
A. 291, 318 Pa. 401. 

13 C.J. p 6 note 10. 

What constitutes in presence of 
court see infra S 26. 

Slmllair deilultions 

Ill.—People V. Sherwin, 166 N.B. 613, 
834 Ill. 609. 


rin faole onxlaa 

N.J.—In re MerrIlL 102 A. 400, 88 N. 
J.Eq. 261. 

Vagativa acts may constitute a di¬ 
rect contempt—State v. Morris, 207 
P. 18, 120 Wash. 146. 

14 Cal.—^Lapique v. Superior Court 
of Los Angeles County, 229 P. 1010, 
• 68 Cal.App. 407. 

15. Or.—State v. Driscoll, 60 P.2d 
681, 161 Or. 363. 

16. Alaska.—^In re Stabler, 7 Alaska 
186. 

Cal.—Dreher v. Superior Court of 
Riverside County, 12 P.2d 671, 124 
CalApp. 469—^Lapique v. Superior 
Court of Los Angeles County, 229 
P. 1010, 68 CaLApp. 407. 
ni.— People V, Sherwin, 166 N.B. 613, 
384 Ill. 609. 

Ind.—Dale v. State, 160 N.E. 781, 198 
Ind. 110, 49 A.L.R. 647, error dis¬ 
missed 47 S.Ct 832, 278 U.S. 776, 
71 L.Ed. 886, and 47 S.Ct 691, 274 
U.S. 744, 763, 71 L.Bd. 1322. 

Mo.—Bender v. Young, 262 S.W. 691, 
693, 27 A.L.R. 1219, citing Corpns 
J«irf*~Carder y. Carder, App., 61 
S.W.2d 888, 390, quoting Oorpns 
JnilB. 

Mont—In re Bums, 271 P. 489, 88 
Mont 200. 

Neb.—State ex reL Wright v. Bar- 
low, 271 N.W. 282—Maryott v. 
Maryott 246 N.W. 343, 124 Neb. 
274. 

13 C.J. p 6 note 12. 

Ciroumstanoes may operate to xe- 
dnoe willful contempt to constructive 
contempt—Reap’s Case, 8 Pa.DIst & 
Co; 156. 


18. N.J.—In re Henn, 166 A. 138,118 
N.J.Eq. 156. 

N.C.—Snow V. Bta.wkes, 111 S.B. 621, 
183 N.C. 866, 23 A.L.R. 183. 

13 C.J. p 6 note 12 [b] (2). 

19, Pla.—Ex parte Barman, 96 So. 
766, 86 Pla. 297, 31 A.L.R. 1226. 

Ill.—People V. Sherwin, 166 N.E. 613, 
334 Ill. 609. See People v. Samuel, 
199 IlLApp. 294. 

Miss.—Knox v. State, 136 So. 206, 160 
Miss. 494. 

Mo.—Carder v. Carder, App., 61 S.W. 

2d 388, 390, quoting Corpus Juris. 
Mont—Pelletier v. Glacier County, 
82 P.2d 695, 697, citing Coxpns Jo- 
3rt»— State v. District Court Second 
Judicial Dlst in and for Silver 
Bow County, 248 P. 218, 76 Mont. 
496. 

N.M.—State V. Kayser, 181 P. 278, 
280, 25 N.M. 245, quoting Corpus 
Juris. 

N.C.—Snow V. Hawkes, 111 S.B. 621, 
183 N.C. 866, 23 A.L.R. 188. 

Okl,—Pryor v. State, 290 P. 346, 48 
Okl.Cr. 91—Blanton v. State, 239 P. 
698, 31 OkLCr. 419—Emery v. State, 
232 P. 128, 29 OkLCr. 29—Hosmer 
V. State, 218 P. 164, 167, 24 OkL 
Cr. 312, quoting Corpus Jtixls. 

Or.—State v. Driscoll, 50 P.2d 581, 
151 Or. 363—State v. Jqnes, 226 P. 
438, 111 Or. 295, 33 A,L.R. 603. 
Tex.—Bx parte Privitt, 77 S.W.2d 
668. 664, 127 Tex.Cr. 475, quoUng 
Corpus Juris, followed in 77 S.W. 
2d 666—Ex parte Vogler, 9 S.W.2«l 
733, 734, 110 TeX-Cr. 679, quo ting 
Corpus Jluis. 

18 C.J. p 6 note 12. 


Miss.—^Bx parte Redmond, 182 So. 
828, 169 Miss. 449. 

N.J.—In re Henn, 166 A, 138, 118 N. 
J.Bq. 166. 

N.C.—Snow V. Hawkes. Ill S.B. 621 
183 N.C. 365, 23 A.L.R. 188. 

OkL—Lynn v. State, 260 P. 1069 88 
OkLCr. 313, 

Or.—State v. Jones, 226 P. 433, 111 
Or. 296, 38 A.L.R. 603. 

13 C.J. p 6 note 10 [a]. 


17. Pla.—Bx parte Barman, 96 So. 

766, 86 Pla. 297, 31 A.L.R. 1226. 
Md.—In re Lee. 183 A. 660, 170 Md. 
48, certiorari denied 66 S.Ct 947 
(two cases). 298 U.S. 680, 80 L.Bd. 
1400. 

Mont—In re Bums, 271 P. 439, 88 
Mont 200—State v. District Court, 
Second Judicial Dist in and for 
Silver Bow County, 248 P. 218, 761 
Mont 496. 


Ark.-Freeman v. State, 69 S.W.2d 
267. 188 Ark. 1058. 

N.J.—In re Merrill, 102 A. 400, 88 N. 
J.Eq. 261. 

N.M.—State ex rel. Simpson v. Ar¬ 
mijo, 81 P.2d 703, 38 N.M. 280. 
Okl.—Lynn v. State, 260 P. 1069, 38 
OkLCr. 813. 

sa Miss.-Bx parte Redmond, 132 
So. 328, 159 Miss. 449. 
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j 5 . -Criminal Contempt 

A criminal contempt is conduct directed against the 
dignity and authority of the court or a Judge acting 
Judicially. 

A criminal contempt is conduct that is directed 
against the dignity and authority of the court,or 
a judge acting judicially it is an act obstructing 
the administration of justice which tends to bring 
the court into disrepute or disrespect.28 


Criminal contempt may arise in the course of a 
criminal action,2^ in special proceedings,or in 
civil or private litigation. 2® 

Distinguished from civil contempt. The line of 
demarcation between acts constituting criminal and 
those constituting civil contempts is very indis- 
tmct.27 The confusion in attempts to classify civil 
and criminal contempts is due to the fact that there 
are contempts in which both elements appear.^® 


ai. U.S.—Ex parte Craiff, C.C.A.N.T., 
282 E. 13S, reversing 274 F. 177, 
certiorari denied 42 S.Ct. 272, 258 
U.S. 604, 66 L.Bd. 793, certiorari 
granted Craig v. Hecht, 43 S.Ct. 90, 
260 U.S. 714, 67 L.Bd. 477, affirmed 
44 S.Ct. 103, 268 U.S. 265, 68 L.Ed. 
293. 

Colo.— Lindsey v. People, 181 P. 631, 
66 Colo. 843, 16 A-L.R. 768, error 
dismissed Lindsey v. People of 
State of Colorado, ex rel. Rush. 41 
S.Ct 321, 255 U.S. 660, 66 L.Ed. 
786. 

In^_Coons v. State, 134 N.E. 194, 
191 Ind. 680. 20 A.L.R. 900. 

Kan.—Smith v. Clothier, 213 P- 1071, 
1078, 113 Ran. 47, Quoting Corpus 
Juls. 

Ky.—^Aklna v. Peak, 40 S.W.2d 824, 
289 Ky. 847—Mitchell v. Common¬ 
wealth, 268'S.W. 313. 206 Ky. 684 
—Ketcham v. Commonwealth, 263 
S.W. 725, 204 Ky. 168—Adams v. 
Gardner, 195 S.W. 412, 176 Ky. 262. 

Md.—Ex parte Bowles, 165 A. 169, 
164 Md. 318. 

Mo.—^Bender v. Young, 252 S.W. 691, 
27 A.L.R. 1219—Carder v. Carder, 
App., 61 S.W.2d 388, 390, quoting 
Coxpxu Jnxls. 

Mont—Pelletier v. Glacier County, 82 
P.2d 695, 697, citing Coxpns JtirlB. 

N.J.—Lief V. Lief, 178 A. 762, 763, 
14 N.J.Misc. 27, citing Corpus Tu¬ 
rin. 

N.Y.—^Town of Wilmurt v. Wright, 
171 N.T.S. 230, 188 App.DiV. 306, 36 
N.T.Cr. 487. 

OkL—Morgan v. National Bank of 
Commerce, 217 P. 888, 891, 90 Okl. 
280, citing Corpus Juris. 

Pa.—Penn Anthracite Mining Co. v. 
Anthracite Miners of Pennsylvania, 
174 A. 11, 13, 114 Pa.Super. 7, quot¬ 
ing Corpus Juris, and affirmed 178 
A. 291, 318 Pa. 401. 

Vt.—In re Morse, 126 A. 550, 98 Vt 
86, 36 A.L.R. 627. 

18 C.J. p 6 note 14, p 8 note 34. 

jM-wiin,!. definitions 

U.S.—Reeder v. Morton-Gregson Co., 
C.aA.Neb., 296 P. 786. 

Ala.—Ex parte Hill, 158 So. 631, 229 
Ala. 601—^Ex parte Davis, 139 So. 
286, 224 Ala. 66. 

Fla.—Seaboard Air Line R. Co. v. 
Tampa Southern R. Co., 134 So. 
629, 101 Fla. 468. 

Ind.—Dale v. State, 150 N.E. 781, 198 
Ind. 110, 49 A.L.R. 647, error dis¬ 


missed 47 S.Ct. 882, 273 U.S. 776, 71 
L.Bd. 886, and 47 S.Ct 691, 274 U. 
S. 744, 768, 71 L.Bd. 1322. 

Me.—Cheney v. Richards, 155 A. 642, 
130 Me. 288. 

Neb.—State ex reL Wright v. Bar- 
low, 271 N.W. 282—Maryott v. 
Maryott, 246 N.W. 343, 124 Neb. 
274: 

N.T.—People v. Solomon, 271 N.Y.S. 
136, 150 Misc. 873—North v. Foley, 
267 N.T.S. 572, 149 Mlsc. 672. 
Okl.—Lynn v. State, 260 P. 1069, 88 
OkLCr. 313. 

13 C.J. p 6 note 14 [a]. 

In oonrt’s presence 
A contempt committed in the 
court's presence showing disrespect 
for the court is a criminal contempt 
—Tunnell v. People ex rel. Miller, 
258 111.APP. 422. cause transferred 
People ex rel. Miller y. Tunnell, 162 
N.E. 865, 331 III. 807. 

Quasl-orlmlnal contempt is a con¬ 
tempt which partakes of the quality 
of an offense against the state.— 
State V. North Shore Boom, etc., Co., 
103 P. 426, 107 P. 196, 198, 55 
Wash. 1. 

aa. Fla.—Ex parte Earman, 95 So. 
755, 86 Fla. 297, 31 A.L.R. 1226. 

23. Arlz.—Van Dyke v. Superior 
Court of Gila County, 211 P. 676, 
24 Ariz. 508. 

Ill. —^Wilson v. Prochnow, 194 N.E. 
246, 359 Ill. 148. 

Ind.—Dale v. State. 150 N.E. 781, 108 
Ind. 110, 49 A.L.R. 647, error dis¬ 
missed 47 S.Ct 832, 273 U.S. 776, 
71 L.Ed. 886, and 47 S.Ct 691, 274 
U.S. 744, 763. 71 L.Bd. 1322. 
Kan.—Smith v. Clothier, 213 P. 1071, 
113 Kan, 47, 

Ky.—Mitchell v. Commonwealth, 268 
S.W. 313, 206 Ky. 634—French v. 
Commonwealth, 97 S.W. 427, 30 Ky. 
L. 98—Wages v. Commonwealth, 13 
Ky.L. 926. 

N.M.—State v. Magee Pub. Co., 224 P. 

1028, 29 N.M. 455, 38 A.L.R. 142. 
Okl.—Blanton v. State, 239 P. 698, 31 
OkLCr. 419. 

13 C.J. p 6 note 14 ta] (3), (5). 

94. Ky. — Ketcham v. Common¬ 
wealth, 263 S.W. 725, 204 Ky. 168. 
Mo.—Carder v. Carder, 61 S.W.2d 388, 
390. quoting CozpUf Juris. 

N.jr.—Lief V. Lief, 178 A. 762, 763, 14 
N.J.Misa 27. citing Corpus Juris. 

7. 


N.Y.—Hanbury v. Benedict, 146 N.Y. 

S. 44, 160 App.Div. 662. 

Pa.—Penn Anthracite Mining Co. v. 
Anthracite Miners of Pennsylvania, 
174 A. 11, 114 Pa.Super. 7, affirmed 
178 A. 291, 818 Pa. 401. 

25. Ky. — Ketcham v. Common¬ 
wealth, 263 S.W. 726, 204 Ky. 168. 

Mo.—Carder v. Carder, APP., 61 S.W. 

N.J.—Lief V. Lief, 178 A. 762, 14 N. 
J.MISC. 27. 

N.Y.—Hanbury v. Benedict, 146 N. 

Y.S. 44, 160 App.Dlv. 662. 

Pa.—Penn Anthracite Mining Co. v. 
Anthracite Miners of Pennsylvania, 
174 A. 11, 114 PaSuper. 7, affirmed 
178 A. 291, 318 Pa 401. 

26. Kan.—Smith v. Clothier, 213 P. 
1071, 1073, 113 Kan. 47, quoting 
Corpus Juris. 

Ky.—^Ketcham v. Commonwealth, 263 
S.W. 725, 204 Ky. 168. 

Mo.—Carder v. Carder, App., 61 S. 
W.2d 388. 

N.J.—In re Merrill, 102 A. 400, 88 N. 
XEq. 261—Lief v. Lief, 178 A. 762, 
14 N.J.M1SC. 27. 

N.Y.—Hanbury v. Benedict, 146 N.Y. 

S. 44, 160 App.Div. 662. 

Pa—^Penn Anthracite Mining Co. v. 
Anthracite Miners of Pennsylvania, 
174 A. 11, 114 PaSuper. 7, affirmed 
178 A. 291, 318 Pa 401. 

Tenn.—State v. Daugherty, 191 S.W. 
974, 137 Tenn. 126. 

Vt. Mo.—State v. Bland, 88 S.W. 28, 
189 Mo. 197, 8 AnaCas. 1044. 

13 C.J. p 68 note 94. 

Beferenoe to Corpus Juris defini¬ 
tions of criminal and civil contempts. 
—^Kelly V. Montebello Park Co., 118 
A. 600, 601, 141 Md. 194. 

Statexoeut by attorney general in 
brief in proceedings to compel sher¬ 
iff to execute conviction for con¬ 
tempt, notwithstanding pardon by 
governor, that the punishment was 
not in aid of party litigant, does not 
control determination whether con¬ 
tempt was civil or criminal.—People 
V. Peters, 137 N.E. 118, 306 IlL 223, 
26 A.L.R. 16. 

28. Mo.—State v. Bland, 88 S.W. 28, 
189 Mo. 197, 3 Ann.Cas. 1044—State 
V. Shepherd. 76 S.W. 79, 177 Mo. 
206, 99 Am.S.R. 624. 

13 C.J. p 69 note 1. 

Doing foihiOdoa aot Is not sure 
test to distinguish between a civil 
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In general, contempts of court for which punish¬ 
ment is inflicted for the primary purpose of vindi¬ 
cating public authority are denominated criminal, 
while those in which the enforcement of civil rights 
and remedies is the ultimate object of the punish¬ 
ment are denominated civil contempts 9 whether 
or not a fine or imprisonment is imposed is not a 
distinguishing test®® 

§ 6. -Civil Contempt 

Civil contempt ordinarily consists In failing to do 
something ordered to be done by a court in a civil action 
for the benefit of an opposing party therein. 

Civil contempt consists in failing to do something 
ordered to be done by a court in a civil action for 


the benefit of the opposing party therein,3^ and is, 
therefore, an offense against the party in whose 
behalf the violated order is made.®® If, however, 
the contempt consists in doing a forbidden act, in¬ 
jurious to the opposite party, the contempt may be 
considered criminal.®® 

§ 7. Nature of Offense 

A criminal contempt Is an offense against society, 
while a civil contempt Is rather an Infringement on the 
rights of private persons. 

Although a contempt of court is in a sense sui 
generis,®^ it is commonly regarded as in the nature 
of a crime®® although not necessarily as a criminal 


and criminal contempt, as an Impor¬ 
tant civil right may arise from, or 
depend on. the doing of an act en¬ 
joined, as well as the refusal to do 
an act commanded.—W. A. & H. A. 
Root V. MacDonald, 157 N.E. 684, 260 
Mass. 344, 54 A.L.R. 1422. 

89. U.S.—Donato v. XJ. S., C.C.A.N.J., 
48 F.2d 142. 

13 C.J. p 7 note 19. 

80. Mass.— W. A. & H. A- Root v. 
MacDonald, 157 N.E. 684, 260 Mass. 
344, 54 A.L.R. 1422. 

31. U.S. — Dakota Corporation v. 
Slope County, C.GA.N.D., 76 F,2d 
684, certiorari denied 55 S.Ct. 108, 
296 U.S. 594, 80 L.Ed. 420. 

Ala,—Ex parte Davis, 139 So. 286, 
287, 224 Ala. 66, quoting Corpus 
Juris—^Robertson v. State, 104 So. 
561, 565, 20 AUuApp. 614, quoting 
Corpus Juris. 

A l as k a.—^tr. S. v. Wood, 6 Alaska 256, 
Aria—Van Dyke v. Superior Court of 
Gila County, 211 P. 676, 24 Aria 
508. 

Pla.—Ex parte Earman, 95 So. 765, 
760, 85 Fla. 297, 31 A.L.R. 1226, 
citing Corpus Juris. 

HI.—Wilson V. , Prochnow, 194 N.E, 
246, 369 IlL 148—^People ex rel. 
Burgeson v. West Chicago Park 
Com'rs, 275 HlJlpp. 387. 

Ind.—Brown v. Brown, 187 N.B, 836, 
205 Ind. 664—Denny v. State, 182 
N.E. 313, 203 Ind. 682. 

Kan.—Smith v. Clothier, 218 P. 1071, 
1073, 113 Kan. 47, quoting Corpus 
Jnrls—Ex parte Tilghman, 177 P. 
8, 11, 103 Kan. 906, citing Corpus 
Juris. 

Ky.—Hall v. Hall, 54 S.W.2d 391, 246 
Ky. 12—Akins v. Peak. 40 S.W.2d 
324, 329 Ky. 847—Ketcham v. Com¬ 
monwealth, 263 S.W. 725, 204 Ky. 
168. 

Mo. — Thompson v. Farmers' Ex¬ 
change Bank, 62 S.W.2d 803, 811, 
833 Mo. 437, citing Corpus Juris— 
Carder v. Carder, App., 61 S.W.2d 
888, 880, quoting Corpus Jtuls. 
Mont—Pelletier v. Glacier County, 


82 P.2d 696. 697, citing Corpus 
Juris. 

N.J.—Lief V. Lief, 178 A. 762, 768, 
14 N.J.Mi8c. 27, citing Corpus Ju¬ 
ris. 

N.T.—In re Lleberman, 264 N.T.S. 
303, 238 App.Dlv. 305. affirming In 
re Springer’s Estate, 262 N.Y.S. 
372, 146 Mlsc. 445, and appeal dis¬ 
missed 188 N.E. 117, 262 N.T. 678. 
N.C.—Dyer v. Dyer, 197 S.B. 157. 213 
N.C. 634. 

OkL—Blanton v. State, 239 P. 698, 
81 Okl.Cr. 419. 

Tenn.—State v. Daugherty, 191 S.W. 
974, 187 Tenn. 126. 

Wyo,—Tucker v. State, 251 P. 460, 
36 Wyo. 480. 

8 C.J. p 376 note 76 Cf]—18 C.J. p 6 
note 18. 

RlnillaT defluitlous 

U.S.—Reeder v. Morton-Gregson, C.C. 
A.Neb., 296 P. 785. 

Ala.—Ex parte Hill, 168 So. 631, 229 
Ala. 601—Ex parte Davis, 189 So. 
286, 224 Ala 66. 

Kan.—Smith v. Clothier, 218 P. 1071, 
118 Kan. 47. 

Ky.—^Livingston County v. Cross- 
land, 17 S.W.2d 1018, 229 Ky. 733— 
Adams V. Gardner, 195 S.W. 412, 
176 Ky. 262—^French v. Common¬ 
wealth, 97 S.W. 427, 80 Ky.L. 98— 
Wages V. Commonwealth, 13 Ky.L. 
926. 

Me.—Cheney v. Richards, 166 A. 642, 
130 Me. 288. 

Neb.—State ex reL Wright v. Bar^ 
low, 271 N.W, 282. 

N.T.—Schrelber v. Raymond, etc., 
Mfg. Co., 45 N.T.S. 442, 18 App.Div. 
168—People v. Solomon, 271 N.T.S. 
186, 150 Mlsc. 873—^North v. Foley, 
267 N.T.S. 672, 149 Misc. 672. 

OkL—Blanchard v, Bryan, 200 P. 444, 
83 OkL 33—Lynn v. State, 260 p! 
1069, 88 OkLCr. 318. 

Vt—^In re Morse, 126 A- 660, 98 Vt 
85. 36 A.L.R. 627. 

13 C.J. p 6 note 18 [a]. 

"Quasl-Grtmiiial ooutempt” Olsttu. 
gulshed 

Wash,—State v. North Shore Boom, 
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etc., Co.. 108 P. 426, 107 P. 196, 198, 
56 Wash. 1. 

32. Ala—^Ex parte Davis, 139 So. 
286, 287, 224 Ala $6, quoting Cor¬ 
pus Jtirla 

Ind.—Brown v. Brown, 187 N.E. 836, 
206 Ind. 664—Denny v. State, 182 
N.E. 313, 208 Ind. 682. 

Elan,-Smith v. Clothier, 213 P. 1071, 
113 Kan. 47. 

Mo.—^Bender v. Toung, 252 S.W. 691, 
27 A.L.R. 1219—Carder v. Carder, 
App., 61 S.W.2d 888. 

N.J.—Uef V. Lief, 178 A. 762, 14 N. 

J.Mlac. 27. 

18 CJ. p 7 note 19. 

aa Kan.—Smith v. Clothier, 213 P. 
1071, 113 Kan. 47. 

Md.—^Kelly v. Montebello Park Co., 
118 A. 600, 608, 141 Md. 194, quot¬ 
ing Corpus Juris. 

Mo.—Carder v. Carder, App., 81 S.W. 
2d 388—Limerick v. Riback, 224 S. 
W. 46, 46, 204 Mo.App. 321, citing 
Corpus Juris. 

13 C.J. p 7 note 20. 

Ill.—^People ex rel. Rusch v. Ko- 
tiras, 2 N.E.2d 314, 363 IlL 336— 
People V. Panchire, 143 N.B. 476, 
479, 311 IlL 682. 

Neither civil or orlmliul 
It is plain that proceedings for 
contempt are not strictly either civil 
or criminal as those terms are com¬ 
monly used.-In re Opinion of The 
Justices, Maas., 17 N.E.2d 906. 
Punlshmsut of election Judges 
A proceeding under a statute pro¬ 
viding for the punishment of election 
Judges for misbehavior in office does 
not Involve a criminal contempt as 
that term was understood at com¬ 
mon law.—People ax rel. Rusch v. 
Greenzelt, 277 llLApp. 479, error dis¬ 
missed 2 N.B.2d 317, 363 IlL 847. 

as. U.S.—^Electro-Bleaching Gas Co. 
V. Paradon Engineering Co., D.C. 
N.T., 16 F.2d 864. 

Ala.—Robertson v. State, 104 So. 661, 
565, 20 Ala.App. 514, citing Corpus 
Jails. 

Colo.—People ex reL Attorney Gen- 
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offense.®® However, criminal contempts, being di¬ 
rected against the dignity and authority of the court, 
are offenses against organized society®"^ and public 
justice®® which raise an issue between the public 
and accused,®® and the proceedings to punish it are 


punitive.'*® On the other hand, the proceedings to 
punish a civil contempt are remedial and for the 
purpose of the preservation of the rights of private 
persons.*^ 


n. ACTS OB CONDUCT CONSTITUTING CONTEMPT 


§ 8. In General 

An act or conduct to constitute contempt must be 
such as Is so defined by statute, or which Is obstructive 
of the administration of justice or derogatory to the au¬ 
thority or dignity of the court. The manner of the 
act, its Intent, and completion may be, but are not al¬ 
ways, Important. 

Except as the acts or conduct which may consti¬ 
tute contempt are defined and otherwise limited by 


statute, it may be stated broadly that any act which 
is calculated to embarrass, hinder, or obstruct the 
court in the administration of justice or which is 
calculated to lessen its authority or its dignity is a 
contempt.*® In some jurisdictions, however, the 
acts constituting contempt arc defined by statutes 
which in some instances are merely declaratory 
of,*® and in other instances are exclusive of and in 


eral v. Wicks, 74 P.2d G66, 101 
Colo. 397. 

Kan.—Smith v. Clothier, 213 P. 1071, 
1073, 113 Kan. 47, quoting Corpus 
Juris. 

N,T.—People v. Solomon, 271 N.Y.S. 
136, 160 U;isc. 873. 

Okl.—Cannon v. State, 55 P.2<1135, 68 
Om.Cr. 451. 

Wash.—In re Harrington's Estate, 
1 P.2d 860, 851, 163 Wash. 516, 
quoting Corpus Juris. 

13 C.J, p 7 note 24. 

At comxnon law 

(1) A contempt of court was con¬ 
sidered in the nature of a crime.— 
People ex rel. Attorney General v. 
Wicks, 74 P.2d 666, 101 Colo. 397. 

(2) It was also treated as a crime. 
—People ex rel. Attorney Gonentl v. 
KImsey, 74 P.2d 60S, 101 Colo. 392. 
Pnuisluue&t Imposed 

(1) Is a sentence in a criminal 
case.—Deskins v. State, Okl.Cr., 71 
F.2d 602. 

(2) Is a judgment in a criminal 
case, when consisting of a fine.—Kx 
parte Shull, 121 S.W. 10, 11, 221 Mo. 
623, 133 Am,S.Ii. 496. 

In Callfomla 

(1) Pcn.Code 9 166, making enu¬ 
merated contempts of court misde¬ 
meanors, attaches to each of them 
the definite quality of a criminal of¬ 
fense.—Ex parte Morris, 227 P. 914, 
194 Cal. 63. 

(2) Contempt Is generally n’gard- 
ed as a specific criminal om-nse.— 
Hotaling v. Superior Court, City and 
County of San Eninclaco, 217 P. 7.3, 
191 Cal. 601, 29 A.L.II. 127—Ueymert 
V. Smith, 90 P. 470. 6 Cal.App, 380. 

(8) At least a criminal contempt 
is an offen.se of a criminal nature.— 
Raskin v. Superior Court In and for 
Los Angeles County, 33 P.2d 36, 138 
CaLApp. 668. 

30. La.—City of Gretna v. Rossner, 
97 So. 336, 154 La, 117. 

13 C.J. p 7 note 25. 


Mot Qglmlnal 

Contempt proceedings may not be 
regarded as criminal.—Qreensang v. 
Greenzang. 8 N.Y.S.2d 267, 169 MIsc. 
516 . 

37. Kan.—Smith v. Clothier, 213 P. 
1071, 1073, 113 Kan. 47, quoting 
Corpus Juris. 

N.J.—^^Vleo2orz.ak v. Wieezorzak, 169 
A. 632. 115 N.,T.Eq. 89—In re M(*r- 
rill, 102 A. 400, 88 N.J.Eq. 261— 
Staley v. South Jersey Realty Co., 
90 A. 1042, 83 N.J.Eq. 300, Ann.C?Ls. 
191 on 955. 

Pa.—Penn Anthracite Mining Co. v. 
Anthracite Miners of I>ennaylva- 
nia, 174 A. 11, 114 ra.Super. 7, af¬ 
firmed 178 A. 201, 318 Pa. 401. 

It is offense against people proceed¬ 
ing in an orderly way through their 
courl.«i.--Tn re M;igen, I),C.N.y., 18 F. 
2(1 288. 

^'QuosLcrlmlnal and civil eoutsooipt” 
distlnguishod 

Wash.—Stare v. North Shore Boom, 
etc., Co., 103 P. 426. 107 P. 196, 55 
Wjish. 1. 

38. N.Y,—People v. Solomon, 271 N. 
Y.S. 136, 150 Wise. 873. 

39. Kan.—Rmllh v. Clothier, 213 P. 
1071, 1073, 113 Kan. 47, quoting 
Corpus Juris. 

Mo.—Heather v. Clly of Palmyra, 298 
S.W. 750, 756, 31T M<». 1320, citing 
Corpus Jtixls. 

13 C.J. p 7 note 23, 

4!a U.S.—Wlecilni-lileaching Gas Co. 
V. Paradou Engineering Co., D.C.N. 
Y., 15 F.2d 854. 

Kan.—Smith v. Clothier, 213 P. 1071, 
113 Kan. 47. 

i'a.—Penn Anthracite Mining Co. v. 
Anthracite Miners of I'ennsylvtinia, 
174 A. II, 13. 114 Pa.Supur. 7, quot¬ 
ing Corpus Juris, and altlnncd 178 
A. 291, 318 Pa. -101. 

Tenn.—State v. l>auKhorty, 191 S.W. 
974, 137 Tenn. 125. 

Wyo.—Tucker v. State, 261 P. 460, 
36 Wyo. 430. 

13 C.J. p 7 note 24. 
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Nature and form see infra S 91* 
Criminal contempts in their origin 
and punishment partake of the na¬ 
ture of crime and should be Invoked 
with care and only In a proper case. 
—People V. Solomon, 271 N.Y.S. 136, 
160 MIsc. 873. 

41. U.S.—In re Magen, D.C.N.Y,, 18 
P.2d 2RS—Eleclro-Iileae.hlng G.'is 
Co. V. P.aradon Engineering Co., D. 
GN.y., 16 P.2d 854—Merchants' 
.Stock, etc,, Co. V. Chicago Rd. of 
Tp.ade, Mo., 201 F. 20, 120 C.C.A. 
582. 

Kan.—Smith v. Clothier, 213 P. 1071, 
107.3, 113 Kan. 47, quoting Corpus 

N.J .—In re Merrill, 102 A. 400, 88 N. 
J.Eq. 261. 

It Is step in cause for the coercion 
of one party for the heneilt of an¬ 
other.—^In re Merrill, supra. 

Natunf and form s(‘e infra 9 91. 

42. Fla.—Ex parte Crews, 173 So. 
275. 

HI.—I'eople V. Kushworth, 128 N.E. 
555, 294 111. 455. 

Beasouahle te&deucy to obstruct 
Justice is delerminatinn of wliejher 
mit is contempt.—liaurugartner v. 
Joughin, 141 So. liS5, 105 Fla. 336, 
rcht'urlng denied and alllr«n‘d 143 So, 
436, 107 Flo. 868. 

Violation of law 1.4 not p<‘r s« eon- 
InmpL of court.—Hotaling v. Su¬ 
perior Court City and County of San 
Francisco, 217 P. 73, 191 Cal. r>(H, 29 
A.L.R. 127. 

Forgery and false ockaowledgment 

It seems tliat a master in ohauoery 
is guilty of contempt in signUig, 
without authority, the luime of a 
third peraon to un asHlgnment of a 
mortgage and lllUng out and certify¬ 
ing a false acknowledgment thereto. 
--Smiley v. Hanna. 120 A. 793, 94 
N.J.Eq. 073. 

4a Wash.-State v. Duddress, 114 
P. 879. 63 Wash. 26. 

13 GLJ. p 8 note 32. 
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substitution for,-*-* the common-law rules. Statutory 
enactments as to what shall constitute contempt 
should be strictly constnied.-*® 

Obstructing administration of justice. Under a 
statute limiting the power of certain courts to pun¬ 
ish for contempt to the “misbehavior of any person 
in their presence or so near thereto as to obstruct 
the administration of justice,” misbehavior need not 
be directed toward the decision of a particular ques¬ 
tion sub judice if it is of such a kind as to be ob¬ 
structive of the administration of justice, and to 
have this effect it is not necessary that, as a matter 
of fact, the court has been or will be deterred from 
the performance of its duty,^6 or that the adminis¬ 
tration of justice has been actually obstructed.^^ 
Further, conduct which tends to obstruct the un¬ 


trammeled and unprejudiced exercise of the judi¬ 
cial power is punishable irrespective of the place 
where committed.'is The misbehavior cannot con¬ 
sist in the mere assertion of an undoubted right of 
the party."*® 

Intent. In general, in the absence of a statutory 
definition incorporating such an element, whether 
or not an act constitutes contempt depends on its 
nature and not on the presence of an actual in¬ 
tent but where the act complained of is ambigu¬ 
ous or does not clearly show on its face that it is 
a contempt, and is one which; if the party is acting 
in good faith, is within his rights, the presence or 
absence of a contumacious intent is, in some in¬ 
stances, held to be determinative of its character.51 
A mere intent to commit a contempt will not alone 


44. Tenn.—In re Hickey, 258 S.W. 

417, 149 Tenn. 844. 

18 C.J. p 8 note 33. 

OonvietloiL can lie BostaJlnad only 
on showing that the acts charged 
came within the statutory definition. 
—Ex parte Lake, 224 P. 126, 65 Cal. 
App. 420. 

In New York 

(1) “For the criminal contempt we 
may look only to the statute while 
for the private or civil contempt we 
may resort if need he to the common 
law."—-People ex rel. Munsell v. 
Court of Oyer and Terminer, 4 N.E. 
269, 261, 101 N.T. 245, 54 Am.R. 691— 
People ex rel. Brewer v. Platzek, 117 
N.T.S. 852, 133 App.Dlv. 25. 

(2) The right to punish for a civil 
contempt extends to all cases which 
come fairly within the principles on 
which the common-law adjudications 
rest.—Dollard v. Koronsky, 121 N.T. 

S. 987, 67 Misc. 90, reversing 118 N. 

T. S. 922, 64 Misc. 611, affirmed 128 
N.T.S. 11, 13S App.Div. 213, and af¬ 
firmed 93 N.E. 1119, 199 N.Y. 558. 

<3) Conviction cannot he sustained 
when acts do not fall with statutory 
definition.—Rossi v. Shapiro, 262 N. 
T.S. 94, 146 Misc. 376. 

Tw oUahoina 

(1) Contempts of court are gov¬ 
erned by constitutional and statu¬ 
tory provision and not hy common- 
law rules.—Ex parte Dawes, 239 P. 
689, 31 Okl.Cr. 397—^Emery v. State, 
232 P. 128, 29 OkLCr. 29. 

(2) However, there may be cases 
■of contempt as at common law not 
included in either the constitutional 
or statutory definition.—Hosmer v, 
SUte. 318 P. 164, 24 OkLCr. 312, over¬ 
ruling Ex parte Ballew, 201 P. 525. 

-45b Bewons fox rale 

(1) Exercise of power to punish 
Tor contempt hy a court may result 
In imprisonment without trial by 
Jury.—Silverman v. Seneca Realty 
<Co., 276 N.T.S. 466, 164 mac. 35. 


(2) "Where the act may be pun¬ 
ished hy Imprisonment, the rule ap¬ 
plicable to construction of criminal 
statutes appllea—^West v. "West, 163 
S.E. 680, 199 N.C. 12. 

(3) Where the statute Is harsh In 
Its provisions. It must be strictly 
construed.—Hicks v. Pursley, 106 S. 
E. 317, 26 QaApp. 34. 

46. U.S.—U. S. V. Craig. D.C.N.T., 
266 P. 230. 

47. U.S.—Conley v. U. S., aC.A. 
Minn., 69 P.2d 929. 

48. U.S.—Conley v. U. S., supra— 
Proellch v. U. S., CC.A.Minn., 33 
F.2d 660. 

Conduct outside presmioe of court 
must amount to obstruction of ad¬ 
ministration of Justice.—Townsend 
v. State, 188 S.E. 560, 54 GaApp. 627. 

49. Pa.—Commonwealth v. Sheaaley, 
157 A. 27, 102 PaSuper. 384. 

50l U.S.—^Levinstein v. B, I. Du¬ 
pont de Nemours & Co., D.CJDeL, 
258 P. 662. 

Colo.—^People ex rel. Attorney Gen¬ 
eral v. Jersin, 74 P.2d 668, lOl 
Colo. 406. 

m.—^Anderson v. Macek, 182 N.B. 
745, 350 HI. 185, reversing 263 111. 
App. 664^Knelsel v. Ursus Motor 
Co., 147 N.B, 248, 816 IIL 336, 39 
A.L.R. 1, affirming 234 IlLApp. 371, 
error dismissed Gilmore v. People 
of State of minols, 47 S.CL 109, 
273 U.S. 772, 71 L.Ed. 884. 

Mass.—Telegram Newspaper Co, v. 
Commonwealth, 62 N.E. 445, 172 
Mass. 294, 70 AmuS.R. 280, 44 L.R. 
A. 169. 

N.M.—State v. Kayser, 181 P. 278, 25 
N.M, 245. 

Ohio.—State v. Pronlzer, 2 Ohio N.P., 
N.S., 476, reversed on other grounds 
5 Ohio Clr.Ct,N.S., 621, 17 Ohio 
Clr.Dea 16. 

Pa—In re Messmore’s Estate, 141 A. 
724, 293 Pa 68. 

IS CJ. p 8 note 37, p 45 note 37. 
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"la contempt, as In man^r varieties 
of crime, not always need there he 
an evil Quality of the mind. It suf¬ 
fices if the latter's equivalent ap¬ 
pears in forgetfulness, neglect, or 
failure of or indifference to duty or 
consequences."—^U, S. v. Ford, D.C. 
Mont., 9 F.2d 990, 992. 

‘W"mfilXLass or oontnmaoiousness 

(1) Under the federal statutes 
willfulness or contumaoiousness is 
not an essential element In civil con¬ 
tempt.—Tilling v. Bellows-Claude 
Neon Co., C.aA.OhIo, 77 r.2d 584, 
certiorari denied 66 S.Ct 108, 296 U. 
S. 694, 80 L.Ed. 420. 

(2) Willful violation of the order 
of the court is essential to criminal 
contempt.—^North v. Poley, 267 N.T. 

S. 572, 149 Misc. 572. 

(3) Willfulness is not necessarily 
Involved, since one whose act arises 
through mere inadvertence or honest 
mistake will not be guilty of con¬ 
tempt—Dltomasso v. Loverro, 273 N. 

T. S. 76, 242 App.Dlv. 190. 

Absence of intent as matter In miti¬ 
gation see infra S 42. 

Breach of Injunction see C.J.S. title 
Injunctions S 267, also 82 C.J. page 
499 note 22, p 500 note 25. 
Disclaimer of Intent as defense see 
infra 9 42. 

Tn TVii^ta.'nn. 

(1) Intent Is an essential element 
of criminal contempt.—State ex rel. 
Indianapolis Bar Ass’n v. Fletchlr 
Trust Co., 5 N.B.2d 588—^Denny v. 
State, 182 N.E. 313, 208 Ind. 682: 

(2) It has been held, however, that 
contempt does not depend on the al¬ 
leged Intention of the offending party 
but on what he did.—Ooons v. State, 
184 N.I. 194, 191 Ind. 680. 20 A.L.R. 
900, overruling in effect Flshback v. 
State, 30 N.E. 1088, 130 Ind. 804. 

6L U.S.—^May Hosiery Mills v. U. S. 
District Ct in and for District of 
Montana, C.aA.Mont, 64 P.2d 460, 
reversing, D.a. May Hosiery MUls 
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make an act contempt,52 nor can a contempt con¬ 
sist in a mere intent not effectuated by any ac- 
tion.52 

Manner. Acts or words which in themselves may 
be innocent may be done or spoken in such a man¬ 
ner as to constitute a contempt.®* Hence, in de¬ 
termining whether language used is a contempt, re¬ 
gard must be had not only to the words but to the 
surrounding circumstances, the connection in which 
they were used, the tone, the look, the manner, and 
the emphasis.®® However, some courts have ex¬ 
pressed their unwillingness to hold that, where the 
occasion and the language is proper, the intonations 
of the voice, the vehemence of objections, or the 
physical attitude of counsel making them will alone 
show that his behavior is disorderly, contemptuous, 
or insolent toward the court®® 

Absence of precedent. The absence of precedent 
will not preclude an act from being held to be con¬ 
tempt,®^ and where the provisions of a statute defin¬ 
ing contempt are violated it is not material, where 
the case is within their principle, that it be novel or 
unusual®® However, it has been said that it is the 
policy of the law not to extend proceedings for con¬ 


structive contempt to cases not coming within the 
established rules.®® 

Uncompleted act. The fact that an act which, if 
completed, would tend to bring the court into dis¬ 
repute or disrespect is not consummated will not 
preclude it from being a contempt.®® However, un¬ 
der the federal statute, it has been held that a mere 
conspiracy without overt acts in furtherance thereof 
constituting misbehavior in or so near the presence 
of the court as to obstruct the administration of jus¬ 
tice is not a contempt.*^ 

§ 9. Abstracting or Altering Court Records 

Abstracting or altering court records or procuring 
the accomplishment of such acts is a contempt. 

Abstracting papers and substituting others there¬ 
for,®® or falsifying judicial proceedings and rec¬ 
ords,®® or procuring the false satisfaction of a judg¬ 
ment®* is a contempt While it has been held under 
some statutes that defacing an appeal bond execut¬ 
ed before a justice of the peace and failure to re¬ 
turn the papers to the appeal court by the justice 
is not punishable as a contempt but is a misdemean¬ 
or,®® it may be said that, as a rule, taking papers 


V. P. & W. Grand 5-10-26 Cent 
Stores, 69 F.2d 218. 

CaL—Hx parte Moore, 269 P. 664, 
98 CaJiApp. 488, 

Colo.—In re Cottlngliain, 182 F. 2, 661 
Colo. 886. I 

Ind.—State ex reL Indianapolis Barj 
Ass’n V. Fletcher Trust Co., 6 N.B. 
2d 688. 

Mo.—Bender v. Young, 252 S.W. 691 
—Ex parte Howell, 200 S.W. 66. 
273 Mo. 96. 

K.M.—Abbott V. Sherman Mines, 71 
P.2d 1037, 41 N.M. 631. 

BeUef In light 

"One Is not to be condemned for 
contempt where he contends for what 
he believes to be right and In good 
faith Institutes proceedings for the 
purpose, however erroneous may be 
his conclusions as to his rights."— 
Bender v. Young, Mo., 262 S.W. 691, 
693. 

Propriety of aot doubtfol 
"Where the act is, at worst, of only 
‘doubtful propriety,’ the question of 
Intent becomes crucial."—^May Ho¬ 
siery Mills V. U. S. District Court In 
and for District of Montana, C.C.A. 
Mont, 64 F.2d 450, 463, reversing, D. 
C., May Hosiery Mills v. F. & W. 
Grand 6-10-25 Cent Stores, 69 F.2d 
218. 

Fla.—^Baumgarten v. Joughln, 
141 So. 186, 106 Fla. 886, rehearing 
denied and affirmed 143 So. 436, 107 
Fla. 868. 

58. Ohio.—Catrow v. Columbus, D. 
& M. Ey. Co., 11 Ohio N.P.,N.S., 
561. 


54 Cal—^Ex parte Halllnan, 14 P.2d 
797, 126 Cal.App. 121. 

13 C.J. p 7 note 27, p 8 note 28. 

55. Cal—Ex parte Halllnan, 14 P.2d 
797, 800, 126 Cal.App. 121, quoting 
Oozpus juris. 

Wash,—State v. Johnson, 18 P.2d 86. 
171 Wash. 388, adhered to 28 P.2d 
1118, 171 Wash. 888. 

18 C.J. p 8 note 29. 

OoUective acts 

While acts considered separately 
may not he sufficient to constitute 
contempt, they may be sufficient 
when taken collectively, together 
with the 'manner in which they are 
done.—People ex rel. Jaske v. Burke, 
247 DLApp. 220. 

66L Cal.—Curran v. Superior Court 
In and for Fresno County, 236 P. 
976, 72 CaLApp. 258. 

'57. Ohio.—State v. Alhln, 161 N.E, 
792, 118, Ohio St 627.- 
58. N.Y.—Silverman v. Seneca Re¬ 
alty Co., 276 N.Y.S. 466, 164 Misc. 
86—Dollard v. Koronsky, 121 N.Y. 
S. 987, 67 Mlsc. 90. reversing 118 
N.Y.S. 922, 64 Mlsc. 611, affirmed 
128 N.Y.S. 11, 138 App.Dlv. 213, 
and affirmed 93 N.E. 1119, 199 N.Y. 
568—^Ludwlg V. Jurist 187 N.Y.S. 
826. 

58. Ind.—Haskett v. State, 61 Ind. 
176. 

Tex.—Ex parte Togler, 9 S.W.2d 733, 
734, 110 Tex.Cr. 579, quoting Cov< 
pus Juris. 

ea Ohio.—State v. Albln, 161 N.BL 
792, 118 Ohio St 627. 


‘When there is a deliberate pur¬ 
pose or calculation to corrupt the 
administration of justice and that 
purpose or cancellation Is accompa¬ 
nied by a definite overt act or decla¬ 
ration on the part of the contemnor 
designed to carry that purpose or 
calculation into effect the contempt 
Is complete and the failure of the 
design becomes Immaterial except as 
it may have some place In consider¬ 
ing the punishment to be inflicted.” 
—Brewer v. State, 170 So. 640, 641, 
176 Miss. 803. 

61. U.S.—Doniphan v. Lehman, C.C. 
j Ind., 179 F. 178. 

68. Conn.—McCarthy v. Hugo, 73 A. 
778, 82 Conn. 262, 136 Am.S.R. 270, 
17 Ann-Cas. 219. 

Ohio.—Baldwin v. State, 11 Ohio St 
681. 

Porto Rico.—Del Toro v. Municipal 
Ct, 16 Porto Rico 89. 

63, U.S.—U. S. v. Ford, D.C.Mont., 
9 F.2d 990. 

Changing date 
The clerk of a court who willfully 
misdates the file mark of a paper to 
show filing in time, or an attorney 
who Induces such misconduct Is 
guilty of contempt.—^Howard v. Gulf, 
etc., R. Co., Tex.ClvA.pp., 136 S.W. 
707. 

64 N.Y.—Matter of Peehan, 78 N. 
Y.S. 1126, 36 Misc. 614. 

66. N.C.—Weaver v. Hamilton, 47 
N.a 843. 
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§ 10 


from the court files and refusing or neglecting to 
return them,®® or destroying a court order before it 
is filed or altering a decree after it is signed,®® 
or breaking open a package which the court had 
ordered sealed,®® is punishable as a contempt. 

§ 10. Abuse of Legal Process or Proceeding 

Abui9 of legal processes or proceedings Is a con¬ 
tempt. 

Willful abuse of legal process,^® such as insti¬ 
tuting, or procuring the institution of, unauthorized 
or fictitious proceedings or suits,or obtaining 
court orders by fraud or deceit,^® provided the other 
party is prejudiced thereby,is contempt, where 
such acts obstruct or tend to impede the due ad¬ 
ministration of justice. Obtaining the opinion of 
the court where no real controversy exists,or 
procuring the continuance of the cause on the 
ground of feigned sickness,'^® is also contempt, al¬ 
though numerous postponements with the approval 
of the court are not ground for a contempt action.^® 


Also, the filing of a spurious will ^th knowledge of 
Its falsity, and an application for its probate seek¬ 
ing to make the will a part of the court record is a 
direct contempt and the making of a false affi¬ 
davit in a cause which obstructs and impedes the 
administration of justice is punishable as con¬ 
tempt.'^® 

On the other hand, interposing a false pleading is 
not such deceit or abuse of the mandate or proceed¬ 
ing of the court as to constitute contempt'^® Also, 
a party bringing suit on an erroneous theory that 
he was not deprived of certain rights by a prevbns 
decree is not guilty of contempt;®® and a federal 
court is without power to punish for contempt a 
person not an officer of the court nor a suitor there¬ 
in on a rule which charges him only with using or 
attempting to use its process to obstruct the admin¬ 
istration of justice in a state court.®^ A client witt 
not be held in contempt for acts done by his attor¬ 
ney without his direction, knowledge, privity, or 
procurement,®® and an attorney, without knowledge 


6& Conn.—Barker v. ‘Wllford, Kir¬ 
by 232. 

Iowa.—Wisconsin, etc., R. Co. v. 
Given, 29 N.W. 611, 69 Iowa 681. 

67. N.J.—In re S, 91 A. 801, 83 N.J. 
Eq. 607. 

18 C.J. p 8 note 48. 

68. NJ.—In re P, 91 A. 826, 83 NJ. 
Ea. 390. 

69^ N.T.—Dias V. Merle, 2 Paige 
494. 

18 C.J. p 8 note 46. 

TOl Va.—Howard v. Rawson, 2 
Leigh 733, 29 Va. 738. 

13 C.J. p 8 note 47. 

Abuse of habeas eoxpos 
XIL—People v. McCaffrey, 232 HL 
App. 462, affirmed People r. Burr, 
147 27.E!. 47, 316 HL 166, and cer- 
tioiari dismissed 147 N.E. 53, 316 
IlL 166. 

N.J.—In re Rlgg, 123 A. 243, 95 N.J, 
EQ. 341. 

Pzaud In serrlce of sonunons 
The action of plaintiff in divorce 
suit, bis attorney, and a third person 
In procuring service of summons on 
latter, representing herself to be de¬ 
fendant, was a criminal contempt— 
Carder v. Qarder, MoApp., 61 S.W. 
2d 388. 

71, US.—May Hosiery MlUa v. P. 
A W. Grand 6-10-26 Cent Stores, 
UUMont, 59 P.2d 218, reversed on 
other grounds, C.CJL, Slay Hosiery 
Mills Co. V. District Court In and 
for District of Montana, 64 P.2d 
460. 

IS C.J. p 8 note 48. 

XnstLtatlag zepsated salts for same 
cause warrants severe censure, and 
It persisted In may result in punish¬ 
ment for contempt—Mendel v. Be]> 


wyn Estates, 156 A. 324, 109 N.J.Eq. 

11 , 

78. Mich-—In re Toepel, 102 N.W. 
869, 139 Mich. 85. 

N.T.—Wilmerdlngs v. Fowler, 14 
Abb.Pr.,N.S., 249, reversed on other 
grounds 56 N.T. 641. 

Falsa bill of axoeptlons 
Indirect criminal contempt Is com¬ 
mitted by attorney who knowingly 
presents false bill of exceptions to 
entrap court Into signing and sealing 
bllL—People v. Sherwin, 187 N.E 
441, 853 Ill. 625, reversing 270 lU. 
App. 100. 

731. N.T.—Silverman v. Seneca Re¬ 
alty Co„ 276 N.T.S. 466, 154 Misc. 
36—Agatowski v. Novinsky, 208 N. 
T.S. 614, 124 Misc. 806—Ludwig v. 
Jurist, 187 N.T.S. 826. 

IS C.J. p 8 note SO. 

Four SLainants axe neoassaiy to 
hold one guilty of contempt of court 
in procuring mandates Impairing and 
impeding plaintiff’s rights and reme¬ 
dies and causing him actual injury, 
etc., namely: Urst, a deceit on the 
court; second, that plaintiff's reme¬ 
dies and rights were impaired, im¬ 
peded. or prejudiced; thl:^ that ac¬ 
tual loss or damage was caused 
plaintiff; and, fourth, that he has 
no other remedy prescribed by law 
for the recoupment of such damages. 
—Advance Piece Dye Works v. Zel¬ 
ler, 270 N.T.S. 487, 150 Misc. 908. 

18 CS.J. p 8 note 60 [a], 

74. n.S.—Qhamberlaln v. Cleveland, 
Wls., 1 Black 419. 17 L.Ed. 98— 
Lord V. Veazie, M&, 8 How. 261, 
12 L.Ed. 1067. 

76. Conn.—Welch v. Barber, 62 
Coim. 147, 62 AnuR. 667. I 

12 


Va.—Carter v. Commonwealth, 82 S.. 

E. 780, 96 Va. 791, 45 L.R.A- 810. 
78. Pa—Commonwealth v. Heener- 
fauth, 70 PaSuper. 627. 

77. Ill.—In re Kelly’s Estate, 6 N.E. 
2d 118, 365 Ill. 174, affirming 1 N. 
E.2d 905, 285 HlApp. 148. See In 
re Kelly’s Estate, 6 N.E.2d 486,. 
288 Ill. App. 617—In re Kelly’s Es¬ 
tate, 6 N.E.2d 486, 288 Ill. App. 618. 

Piocnzer of false attestation 
Person who procured signature of 
attesting witness to spurious will 
after death of pretended testator and 
applied for probate thereof was 
guilty of "direct contempt.”—In xe 
Kelly's Estate, 6 N.E.2d 118, 866 ILL 
194, affirming 2 N.E.2d 691, 286 lU. 
App. 685. 

78. Misa—City of Biloxi v. Lowery, 
175 So. 200, 201, 179 Miss. 864, cit¬ 
ing Corpu Jozla. 

18 C.J. P 9 note 54. 

78. N.T.—Fromme v. Gray, 48 NA 
215, 148 N.T. 695. affirming 86 N.T. 

S. 1107, 14 Misa 692, 26 N.T.Civ. 
Proa 116, 2 N.T.Aim.Cas. 266. 

18 C.J. p 9 note 68. 

However, the contrary was held in 
some early cases.—Matter of Hall, 
32 N.T.S. 883, 85 Hun 620—Martin 
Cantlne Co. v. Warshauer, 28 N.T.S. 
189, 7 MIsa 412, 23 N.T.Clv.Proa 379. 
80. Porto Rico.—^Van Syckle v. Mon- 
Ulla, 1 Porto Rico Fed. 75. 

BL D.S.— In re Rlggsbee, D.C.N.a, 
161 F. 701. 

88. Neb.—Terry v. State, 110 N.W. 
733. 77 Neb. 612. 

N.T.—Sattarlee v. De Comeau, 30 N. 

T. Super. ■ 666—Harris v. Clark, 18 
How.Pr. 416. 

18 C.J. p 89 note 68. 
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of his partner's activities in a collusive receivership 
suit, is not in contempt*® 

§ 11. Destruction, Removal, Concealment, or 
Disposal of Subject-Matter 

Generally, the destruction, removal, concealment, or 
disposal of the subject matter of the litigation la a 
contempt of the court before which a suit is pending. 

It is contempt of the court in which an action is 
pending willfully to destroy, remove, conceal, or 
dispose of, the subject matter of the litigation,*^ 
and this rule applies to persons as well as to prop¬ 
erty.** It has also been held that it is contempt to 
invoke the interposition of a state court respecting 
the subject matter of a suit pending in a federal 
court,*® but this rule does not seem to be of uni¬ 
versal application.*^ The willful distribution or re¬ 


moval of the subject matter of litigation pending an 
appeal is a contempt of the appellate court,** and 
such action after obtaining a stay of execution, is a 
contempt of the trial court** 

§ 12. Disobedience of Mandate, Order, or 
Judgment 

ResTitIng, disobeying, or attempting to prevent the 
execution of a lawful order, judgment, decree, or man¬ 
date of court, which Is specitic and clearly expressed, Is 
a contempt. 

Disobedience or resistance of, or an attempt to 
prevent the execution of, a lawful order, judgment, 
decree, or mandate of a court is such an interfer¬ 
ence with, or attempt to obstruct, the due adminis¬ 
tration of justice, as to constitute a contempt*® 
Failure to obey an order instanter is not contempt 


sa U.S.—May Hosiery MUls y. P. 
ft W. Grand 6-10-26 Cant Stores, 
D.C.Mont, 69 P.2d 218, reversed on 
other grounds, aC.iL, May Hosiery 
MUiw Co. V. TJ. S. District Court 
In and for District of Montana, 64 
F.2d 450. 

8ft TJ.S.—Dakota Corporation v. 
Slope County, C.CA., N.D., 75 P. 
2d 684, certiorari denied 66 S.Ct 
108, 296 D.S. 594, 80 L.Pd. 420. 
NJ".—Ivens v. Empire Floor & Wall 
Tile Co.. 182 A. 265, 119 N.J.E(i. 
273—In re Singer. 147 A. 828, 106 
HJ'.Bg. 220, reversed on other 
grounds 166 A. 427, 109 KJ.Eq. 
108—^Brown v. Brown, 126 A, 86, 
87, 96 NJ'JIq. 428, citing Oorpos 
Juris. 

X.T.—Miller v, Smerkins, 277 N.T.a 
661, 248 App.DIv. 780—Wlnichl v. 
Silverman, 168 N.T.S. 634. 

Wash.—State ex reL Chaudoln v. Su¬ 
perior Court for Hittitas County, 
89 F.2d 888, 890, 180 Wash. 115,' 
citing Coipus Juris. 

18 C.J. p 9 note 60. 

Acta held not oontamptuoua 

(1) Defendant’s disposal of his 

property in anticipation of a Judg¬ 
ment against him.—Grad v. Tummi- 
nelli, 168 N.T.S. IL j 

(2) A transfer of defendant’s as¬ 
sets during pendency of a stay not 
sought by him and which was not 
obtained by a false promise to pre¬ 
serve the status.—Dailey v. Groeh- 
nert, 276 N.T.S. 267, 168 Mlsc. 427. 

(8) Conversion of property pend¬ 
ing a replevin action, where claimant 
waives immediate delivery.—^Imbesl 
V. Eastern Motor Co., 140 A. 81, 104 
N.J.liaw 261, affirmed 144 A. 919, 106 
NJ.Law 490. 

(4> For a husband to transfer his 
property In anticipation of a divorce 
and Judgment for alimony in favor 
of the wife.—Stuart v. Stuart, 128 
Mass. S70. 


as. N.J.—^Brown v. Brown, 126 A. 
86. 96 N.J.Eq. 428. 

Tex.—Ex parte Cragg, Cr.App., 109 

S. W.2d 479. 

18 C.J. p 9 note 68. 

Oonspiraoy to remove subject of 
lunacy proceedings from state is 
criminal contempt.—In re Rles, 138 
A. 686, 101 N.J.Eq. 816. 

It Is not contempt for a father, 
pending his habeas corpus proceed¬ 
ing to recover his child’s custody, to 
seize the child from the custody of 
the person with whom it had been 
left.—^People ex rel. Donnelly v. Mil¬ 
ler. 209 N.T.S. 717, 213 App.Dlv. 88. 
8& XJ.S.—^New Orleans v. New Tork 
Mail SS.,Co., La, 20 Wall. 387, 22 
L.Ed. 354. 

87. U.S.—In re Litchfield, D.C.Mich., 
13 F. 868. 

88. N.M.—State v. Keller, 8 P.2d 
786, 788, 86 N.M. 81, citing Corpus 
Juris. 

18 C.J. p 9 note 64. 

88. N.T.—Jedeikin v. Long, 278 N. 

T. S. 464, 164 Misc. 836—Gresswell 
V. O’Rourke, 168 N.T.S. 680. 

9a U.S.—In re Sylvester, D.C.N.T.. 

41 F.2d 231—FToellch v. U. S., C.C. 

I ^Mlnn., 83 F.2d 680—U. S. v. Hoff¬ 
man, D.O.I11., 18 F.2d 269, affirmed, 
Q-GA., Hoffman v. U. S., 18 F.2d 
278, certiorari dismissed 67 S.Ct. 
765, 296 U.S. 666, and affirmed, GC 
A., Westbrook v. D. S., 18 F.2d 280. 
Ark.-Lane v. Alexander, 271 S.W. 
710, 168 Ark. 700. 

Cal.—Selowsky v. Superior Court of 
Napa County. 181 P. 662, 180 CaL 
404—Ex parte Philbrook, 191 P. 77, 
47 CahApp. 678. 

Conn.—Ferrie v. Trentinl, 149 A. 664, 
111 Conn. 246. 

Fla—State ex rel. Everette v. Pette- 
way, 179 So. 666, 671, 181 Fla 616, 
citing Corpus Juris—Ex parte 
Earman, 95 So. 756, 85 Fla 297, 
81 A.L.B. 1226. 


Ga—Walton v. Jones, 167 S.B. 649, 
172 Ga 253—Watson v. Dampler, 
97 S.E. 619, 148 Ga 588. 

Idaho.—Bean v. Stata 79 P.2d 640. 

Ill-People V. Peters, 137 N.E. 118, 
806 Ill. 223. 26 A-L.R. 16—State 
Public Utilities Commission v. City 
of De Kalb. 119 N.B. 428, 283 IlL 
448—^Fansteel Metallurgical Corpo¬ 
ration V. Lodge 66 of Axnalgamated 
Ass’n of Iron, Steel and Tin Work¬ 
ers of North America 14 N.E.2d 
991, 296 IllJ\pp. 323—^People ex reL 
Olsen V. Templeman, 865 IllA.pp. 
869—^Daniel Boone Woolen Mills v. 
Laedeke, 28$ lU-App. 92—^Eastman 
V. Dola 213 Hl-App. 864. See Tem¬ 
pleman V. Usher, App., 2 N.E. 2d 
576—^Patterson v. Northern Trust 
Co., 207 IlLApp. 861. 

Ind.-New Tork, C. ft St L. R. Co. 
V. Meek, 1 N.B.2d 611. 

Ky.—Marcum v. Commonwealth, 118 
S.W.2d 462, 272 Ky. 1—Whitman 
y. Kentucky Central Life ft Acci¬ 
dent Ina Co., 22 S.W.2d 698, 232 
Ky. 173—Livingston County v. 
Crossland, 17 S.W.2d 1018, 229 Ky. 
738. 

Md.—^Maddox V. Maddox, 199 A. 607 
—Ex parte Sturm, 186 A. 312, 162 
Md, 114, 61 A.L.R. 356. 

Mass.—Commissioner of Banks v. 
Tremont Trust Co., 166 N.E. 848, 
267 Mass. 331. 

Mich.—Glover v. Malloska 817 N.W. 
896, 842 Mich. 84. 

Minn.—Wenger v. Wenger, 274 N.W. 
617. 

Mo. — Thompson v. Fanners' Ex¬ 
change Bank, 62 S.W.2d 808, 811, 
888 Mo. 437, citing Corpus Juxla 

Moni—State v. District Court of 
Seventh Judicial Dlst, 246 P. 260, 
76 Mont 222—State v. District 
Court of Third Judicial Dlst, 185 
P. 1112, 66 Mont 678. 

N.J.—In re Henn, 166 A. 188, 118 N. 
J.Eq. 155. 

.V.M.—In re Canavan, 180 P. 34$, li. 
N.M. 100. ' ' 
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Wr.T. — Potter V. Eraerson-Steuben 
Corporation. 29S N.T.S. 6S4, 251 
App.Dlvr 841, affirming 294 N.T.S. 
970, 162 Mine. 892—^In re Valver- 
de'B Estate. 287 N.T.S. 129, 247 
App.I)lr. 903—Gotham Music Serv¬ 
ice T. Denton ft Haskins Music 
Pub. Co.. 264 N.T,S. 540, 238 App. 
Div. 143—Marlee, Inc., v. BIttar, 
248 N.T.S. 73S, 232 App.Dlv. 838— 
People ex reL Sarley v. Pope, 246 
N.T.S. 414, 230 App.Dlv. 649, fol¬ 
lowed in 2Sabadal v. Sarlay, 246 N. 

T.S. 417, 230 App.Div. 649—Rosen 
V. Rosen, 236 N.T.S. 169, 226 App. 
Div. 827—Polo V. Stem, 291 N.T.S. 
907, 161 Misc. 264, modified 291 N. 

T.S. 911, 249 APP.DIV. 688, motion 
denied 292 N.T.S. 468. 249 App.Dlv. 
817—Lackner v. Abrams, 289 N.T. 
S. 1081, 160 Misc. 424—Silverman 
V. Seneca Realty Co., 276 N.T.S. 
466, 154 Misc. 3S—In re Springer’s 
Estata 262 N.T.S. 372, 146 Misc. 
446, affirmed In re Lieberman, 264 
N.T.S. 308. 288 App.Div. 806, ap¬ 
peal dismissed In re Springer’s Es¬ 
tate, 188 N.B. 117, 262 N.T. 678— 
Taussig V. Kantor, 191 N.T.S. 898 
—WInichl V. Silverman, 163 N.T. 
8. 634. 

N.C.—Nobles v. Roberson, 193 S.E. 
420, 212 N.C. 234—Croom v. Groves, 
104 S.E. 173, 180 N.a 134. 

OkL—Rocher v. Williams, 88 P.2d 
867, 183 OkL 613—Ex parte Plalst- 
ridge. 173 F. 646, 68 Okl. 256. 

Pa.—^In re Moskowitz, 196 A. 498,*329 
Pa. 183—In re Beretsky, 17 Pa. 
Dist ft Ca 664—Scully v. Massey, 
17 PaJ)Ist ft Co. 868—Todd v. 
Trlssler, 45 LaneJEtev. 626. 

Tex.—Shaw v. Universal Life ft Acci¬ 
dent Ins. Ca. C1VA.PP., 123 S.W. 
2d 738, error dismissed. 

Wash.—State v. Morris, 207 P. 18, 
120 Wash. 146. 

11 C.J. p 9 note 66. 

■Administrative order 
Tlolation of an administrative or¬ 
der of a court in regard to county 
jail does not constitute contempt— 
Henry v. Wilson, 61 S.W.2d 805, 249 
Ey. 689. 

Conrt of limited Juxlsdlotlon 
Where a court of limited jurisdic¬ 
tion has power only to punish con¬ 
tempts committed in Its presence, a 
refusal to obey such court’s order is 
sot a contempt unless conunltted In 
the court's presence. — Jones v. 
Grooms, 10 N.E2d 968, 66 Ohio App. 
S5L 

(1) "Mandate” has been defined as 
a command, order, or direction, writ¬ 
ten or oral, which court is authorized 
to give and person is bound to obey. 
—Sflverman v. Seneca ReeJty Ca, 276 
N.T.S. 466. 154 Misc. 85. 

(2) Under some statutes a mu- 
date, disobedience of which may be 
punished as contempt. Is a mandate 
of the court and not of a justice 


thereof.—^Matter of HoIIe, 146 N.T. 
S. 388, 160 App.Div. 369. 

(3) A subpoena issued by the dis¬ 
trict attorney requiring a witness to 
appear before the grand jury has 
been held to be a mandate so as to 
make a party guilty of advising dis¬ 
obedience thereof guilty of criminal 
contempt.—^People v. Andrews, 90 N. 
E 347, 197 N.T. 53, IS AnmCas. 317. 
natters ooBStltutlag no excuse 

(1) Trial judge’s discourtesy and 
inconsiderateness. 

Ind.—Holman v. State, 6 NJE 656, 
106 Ind. 518. 

Mont—State v. District Court of 
Seventh Judicial Dist, 246 P. 260, 
76 Mont 222. 

(2) Belief that complainant’s con¬ 
duct has been such as legally to re¬ 
sult in an abandonment or loss of 
complainant’s rights under the de¬ 
cree. althongh to be considered in de¬ 
termining the degree of the offense. 
—In re Cooley, 126 A. 486, 95 N.J.Bq. 
486. affirmed 148 A. 916, 103 N.J. 
Bq. 877. 

Bbtters held to oomrtltBte contempt 

(1) Generally. 

U.S.—South Butte Mining Co. v. 
• Thomas, Mont. 260 P. 814. 171 a 
CJL 540, certiorari denied Thomas 
V. South Butte Mining Co.,‘40 S.Ct 
488, 263 U.S. 488, 64 LEd. 1026. 
Cat—^Hallinan v. Superior Court In 
and for Kings Ck>ttnty, 240 P. 790, 
74 CalAipp. 427. 

Ill—MacLeod v. Harris, 279 ULApp. 
127. 

Minn.—Wilkins v. Corey, 214 N.W. 
776, 172 Minn. 102. 

Pa.—State Grand Lodge of Pa. of 
Loyal Orange Institution of U. S. 
V. McMaster, 91 Pa.Super. 468. 

Va.—^Brown v. Commonwealth, 132 S. 

B. 832. 144 Va. 676. 

Wash.—State v, Morris, 207 P. 18,120 
Wash. 146. 

13 CJ. p 9 note 66 [a], p 42 note 
98 [b]. 

(2) An attorney's failure to obey a 
ruling directing him to produce an 
exhibit—Coyle v. Sawyer, 200 N.W. 
721, 198 Iowa 1022. 

(8) Attorney's refusal to comply 
with order to replead.—Shaw v. Uni¬ 
versal Life & Accident Ins. Co., Tex. 
Civ.App., 122 S.W.2d 738, error dis¬ 
missed. 

(4) The bringing of a suit in vio¬ 
lation of an injunction.—Robertson v. 
Hoy, 20 Miss. 566. 

(6) A suit by an unsuccessful par¬ 
ty to enjoin the successful party 
from enforcing decree, and also 
to enjoin his sureties on his super¬ 
sedeas bond from complying there- 
wltbu—Toledo Scale Co. v. Computing 
Scale Co., HL. 48 S.Ct 468, 261 U.S. 
$99, 67 USd. 719, affirming, GC;A., 
281 7. 488, certiorari granted 42 S. 
Ct 685k 259 U.S. 679, 66 LEd. 1072, 
and 42 S.Ct 687, 259 U.S. 579, 66 Lt 
Bd. 1978. 


(6) Disobedience or negligence by 
sheriffs or jailers in relation to court 
orders concerning the seizure, con¬ 
finement or treatment of prisoners. 

U.S.—Fanning v. U. S., aC.A.W.Va., 

72 P.2d 929. affirming. D.C, U. S. v. 
Panning, 6 F.Supp. 412—^U. S. v. 
Hoffman, D.C.I1L IS F.2d 269, af¬ 
firmed, C.C.A., Hoffman v. U. S., 
IS F.2d 278, certiorari dismissed 57 
S.Ct 755. 296 U.S. 666, and af¬ 
firmed, C.C.A., Westbrook v. U. S., 
18 r.2d 280— In re Birdsong, 89 F. 
699, 4 L.EJL 628. 

Aria-—State v. Superior Court of 
Maricopa County. 246 P. 1038, 80 
Ariz. 332, 47 A.L.R. 401—^Howard 

V. State. 237 F. 203. 28 Arlz. 433, 
40 A.L.R. 1275. 

N.T—People v. Solomon, 271 N.T.S. 
186, 160 Misc. 878—Plorlnl v. Plo- 
rinl, 208 N.T.S. 786. 122 Misc. 326. 
13 aJ. p 42 note 99 [a] (2). [b]. 

(7) Marshal's refusal to execute 
lawful warrants of mayor’s court— 
City of Gretna v. Rossner, 97 So. 836, 
164 La. 717. 

(8) Newspaper photographer’s sur¬ 
render of blank plate, when ordered 
to surrender flash light picture tak¬ 
en of prisoner.-Ex parte Sturm, 136 
A. 312. 162 Md. 114, 61 A.L.R. 356. 

(9) Newspaper photographer's act 
in surreptitiously taking accused's 
picture, in violation of court order. 
—Ex parte Sturm, 186 A. 812, 162 
Md. 114, 51 A.L.R. 366. 

(10) One who, with knowledge that 
court has decided to restrain certain 
acts, commits prohibited acts before 
I court order is formally made or 
served.—Silverman v. Seneca Realty 
Co., 276 N.T.S. 466, 164 Mlsa 36. 

(11) The failure of an administra¬ 
tor to turn over securities belonging 
to an estate to a receiver appointed 
by the jeourL—Earrlgan v. Stone, 237 
ULApp. 814. 

(12) The filing of an affidavit 
amounting, to suggestions for relltl- 
gation instead of complying with an 
order to account to a receiver for 
securities.—^Earrlgan y. Stone, 837 
ULApp. 314. 

(18) Willful refusal to convey title 
as ordered In specific performance— 
Pamess v. Hollywood Homes, 298 N. 
TS. 980. 

Hatters hdd not oonsiltiitlng oon- 
tampt 

(1) Generally. 

U.S.—Terminal R. Ass’n of SL Louis 

V. U. S., Mo., 46 S.Ct 8, 266 U.S. 
17, 69 L.Ed. 160—Oswald v. U. S, 
aUA-Cal., 71 F.2d 266—McCall Co. 
V. Bladworth, C.CjLConn., 290 F. 
366. 

Ala.—First Nat. Bank v. Cotton, 164 
So. 871, 23i Ala. 288—Ex parte 
State ex reL, Gulf, M. ft N. R. Co., 
96 So. 49, 208 Ala. 664. 

OaL—^Eletoher v. District Court of 
Appeal, Second Appellate Dls^let, 
State of Callfomla, Dlvislou Two, 


14 



CONTEMPT 


§12 


17 C.J.S. 

when such disobedience is not due to any fault of 
the party disobeying.^i Merely giving notice of an 
intention to violate an order is not always a pun¬ 
ishable contempt®^ Where disobedience of an or¬ 
der is charged as a contempt of court, the act of 
disobedience must be one which precedes the rule to 
show cause, and not one which follows it®® 

Where punishment for contempt is limited by 
statute to contempt of the court as such, in order 
for disobedience of a court order to constitute con¬ 


tempt, there must be some proceeding pending over 
which the court has or may assume jurisdiction.®^ 

A finding of loss or injury is not a condition pre¬ 
cedent,®® nor is damage necessary,®® in a contempt 
proceeding for violation of a decree. Under some 
statutes, however, any neglect or violation of duty 
or other misconduct by which the right or remedy 
of a party to a civil action or special proceeding 
may be defeated, impaired, impeded, or prejudiced 
is punishable as contempt;®^ and in order to pun- 


sis P. 891, 191 Cal. 711 —Hotallng 
V. Superior Court, City and County 
of San Francisco, 217 P. 73, 191 
Cal 501, 29 AX..R. 127—Jones v. 
Superior Court of California In and 
for Los Angeles County, 262 P. 
1098, 88 CalApp. 263. 

Ga.—Davis v. Flowers, 121 S.E. 810, 
157 Ga. 481 —Stanton v. First Nat 
105 SJBL 726, 26 Oa.App. 267. 
Ey.— Madison County Board of Edu¬ 
cation V. Madison County Fiscal 
Court 61 S-W.2d 26.,249 Ky. 640. 
Mich.—In re Synod, 229 N.W. 402, 
249 Mich. 669. 

N.T.—People ex rel Rothermel v. 
Murphy. 283 N.T.S. 171, 246 App. 
Div. 666—April v. April, 281 N.T. 
8. 638, 246 App.Dly. 841, modified 
on other grounds 6 N.E.2d 48, 272 
N.T. 331, roargument denied 7 N.E. 
2d 711, 278 N.T. 698—Schleainger 
V. Cable Operating Co., 212 N.T.S. 
147, 214 .^p.DIv. 266—Town of 
Wllxnurt V. Wright 171 N.T.S. 230, 
188 App.DIv. 805, 86 N.T.Cr. 487— 
North V.' Foley, 267 N.T.S. 672, 149 
Misc. 672—Rexford v. Miller, 266 
N.T.S. 449, 143 Misc. 808. 

N.C.—In re Hege, 172 S.E. 846, 206 
N.C. 625. 

OkL—Ex parte Jennings, 269 P. 600, 
88 OkLCr. 140. 

Pa.—Anderson v. Council of Asso¬ 
ciated Building Trades, 99 Pa.Su- 
per. 100—^Tresca v. Schupp, 96 Pa. 
Super. 478. 

Wyo.—State v. District Court of 
Eighth Judicial Dlst. in and for 
Fremont County. 227 P. 878, 81 
Wyo. 418, 85 A.L.R 1082. 

18 C.J. p 9 note 66 [b], p 11 notes 

71 [a] (1) (2), 72 [ 0 ]. 

(2) Attorney's' failure to obey 
court’s order to be seated. 

CaL—Curran v. Superior Court In 
and for Fresno County, 286 P. 976, 

72 CaLApp. 268. 

Tex.—Ex parte Crenshaw, 259 S.W. 
' 687. 96 Tex.Cr. 664, 31 A.L.R. 1181. 

( 8 ) Failure and refusal to appear 
m a^rdance with terms of appear- 
anoe bond.—Collins v. State. 128 S. 
E 728, 32 GaJLpp. 460. 

(4) Failure to obey an order of a 
United States coxnmlssloner, where 
he offers to comply with any order 
of,the court—U. S^ v. Porano Bros., 
RON.T., 272 F. 276. 


(6) Failure to obey an order to 
show cause.—^Robinson v. People, 129 
lUJLpp. 627. 

(6) 'A failure to use a particular 
method of sale where entitled to 
discretion as to the manner of con¬ 
ducting the sale.—Parkhlll v. Ameri¬ 
can Equitable Corporation, 294 N.T.S. 
269, 260 APP.D1V. 809. 

(7) A suit by attorneys to enforce 
lien of which they were deprived by 
client's and adverse party's compro¬ 
mise.—Owens V. Wilson, 18 P.2d 880, 
161 Okl. 46. 

(8) A failure to pay attorney’s 
fees to attorney's assignee, where de¬ 
cree directed executor to pay fees to 
attorney.—In re Springer’s Estate, 
262 N.T.S. 872,146 Misc. 446, afilrmed 
In re Lleberman, 264 N.T.S. 808, 288 
App.Div. 806, appeal dismissed In re 
Springer’s Estate. 188 N.E. 117, 262 
N.T. 678. 

(9) A failure to appear after notice 
of trial had been received In accord¬ 
ance with a court rule.—State v. 
Jordy, 108 So. 229, 161 La. 104. 

(10) Membeni of fiscal court were 
not guilty of "criminal contempt” In 
fixing small salary of county patrol¬ 
man after judgment directing It to 
fix salary, nor were they guilty of 
"civil contempt,” although salary 
was unreasonably small.—Akins v. 
Peak, 40 S.W.2d 324, 239 Ky. 847. 

(11) It is not a contempt to refuse 
to obey a warrant lawfully Issued by 
a justice of the peace who has done 
nothing more than issue the warrant 
—Ormond v. Ball, 48 SE. 883. 120 
Ga. 916. 

,18 C.J. p 11 note 83. 

Order of najozlty of court 

A sheriff Is in contempt If he re¬ 
fuses to obey an order issued by two 
of a bench of three judges In con¬ 
flict with an order ef the third.— 
Rtop’s Case, 8 Pa.Dlst & Co. 165. 

Where there is no deoree or order 

iy^TniYi|)Tifliwg' accused or anyone else 
to do or refrain from doing anything, 
disobedience of It Is impossible. 
U.S.—Wilson V. U. S., C.(XA.OkL, 26 

F.2d 216. 

Idaho.—Deehle v. Same, 186 P. 912, 

82 Idaho 692—Albrethson v. En¬ 
sign, 186 P. 911, 88 Idaho 687. 
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Mich.—Carroll v. City Commission 
of Grand Rapids, 263 N.W. 240, 266 
Mich. 183. 

N.J.—Epstein v. American Ham¬ 
mered Piston Ring Co., 118 A. 819, 

95 N.J.Law 39L 
WUlfnlness 

(1) Under some statutes the dis¬ 
obedience must he wlllfoL "Willful” 
under such statutes Involves the do¬ 
ing of the act deliberately and pur^ 
posely. 

Ind.—Denny v. State. 182 NJL 31S, 
203 Ind. 682. ‘ 

Mo.—State ex reL Madden v. Pad- 
berg, 101 8.W.2d 1003. 

N.T.—Andrews v. Andrews, 2 N.T.S. 

2d 676, 166 Misc. 886—Feople v. 
Solomon, 271 N.T.S. 186, 160 Misc. 
878. 

N.C.—West V. West, 168 S.E. 600, 199 
N.a 12. 

(2) Mere Inadvertence does not 
constitute contempt — (Soldberg v. 
Omstein, 249 N.T.S. 196, 282 App.Dlv. 
84. 

(8) An ollloer of court will not be 
punished for contempt because of an 
official error made in good faith 
Without Intention willfully to disobey 
a mandate of the court.—Herring v. 
Houston Nat Excb. Bank, 266 S.W. 
1097, 113 Tex 887. 

18 CJ. p 42 note L 

9L HI.—Hamilton v. People, 168 IlL 
App. 641. 

13 CJ, p 11 note 81. 

9a. N.J.—Dixon V. Dixon, 74 A. 996, 
76 N.J.Eq. 364. 

13 CJ. p 11 note 82. 

93. Da.—State v. Orleans Civ.Dlst 
Ct, 86 So. 815, 112 La. 182, 194. 

13 CJ. p 12 note 88. 

94 U.S.—In re Pacific TeL & TeL 
Co., D.CCal., 88 P.2d 838. 

95. Utah.—^Utah Power ft Light Co. 

V. Richmond Irr. Co., 18 P.2d 820, 
80 Utah 106. 

96. Utah.—Utah Power ft Light Co, 

V. Richmond Irr. Co., supra. 

97. N.T.—Fischer v. Raab, 81 N.T. 

236—^People > v. Suhne, 107 'N.TJS, '. 
1020, 67 Misc. 80, afihrmed 111 N.T,'; 
B. 1186, 127 App.Dtv. 997, ; 

89 NJL 1109, 19* N.T.'8^; '' ' ' 
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ish under such statute there must be adjudication 
that the rights or remedies of the complaining party 
have actually been defeated, impaired, impeded, or 
prejudiced.®* 

A decree or order will not be expanded by impli¬ 
cation in contempt proceedings, beyond the meaning 
of its terms when read in the light of the issues and 
the purpose for which the suit was brought,®® and 
the facts found must constitute a plain violation of 
the decree or order so read.^ To justify adjudging 
one guilty of contempt for the alleged violation of 
an order, the order must be so clearly expressed 
that when applied to the act complained of it will 
appear with reasonable certainty that it has been vi¬ 
olated.® Hence, a party cannot be punished for con¬ 


tempt for failure to obey an order which is contra¬ 
dictory,* or for failing to do something not speci¬ 
fied in the order,^ or for doing something not for¬ 
bidden by the order,® nor should a party be punished 
for disobedience of an order which is capable of 
a construction consistent with innocence.® A court 
order is not uncertain or indefinite, however, be¬ 
cause it is alternative in form,'^ is not dated,* or 
bears an erroneous date,® or fails to contain, mat¬ 
ters not pertinent to the disobedience charged.^® 

Aiding in the evasion of an injunction^! or other 
court order;!® inciting others to a violation of a 
court order,!* standing by and allowing another to 
remove property which has been restrained from 
removal by court order,!^ failing to transmit a 


98L N.T.—Obenneyer v. Adlsky, 107 
N.T.S. 949, 123 App.Div. 272. 

13 C.J. p 10 note 63. 

98. tr.S.—Terminal R. Ass'n of St. 
Louis v. U. S., Mo.. 45 S.Ct 6. 266 
TT.S. 17, 69 L.Ed. 160—Lustgarten 
V. Felt Sc Tarrant Mfg. Co., C.C.A. 
N.J., 92 F.2d 277. 

Pa.—In re Capuzzi’s Estate, 148 A. 

48, 298 Pa. 71. 

Xntezpzetatton. of decree 
In a contempt proceeding, In ar¬ 
riving at a correct Interpretation of 
tbe decree violated It is incumbent 
on the court to consider not only the 
language of the decree, but also the 
purpose and object of the litigation. 
—Ophir Creek Water Co. v. Ophir 
Hin ConsoL Mining Co., 216 P. 490, 
61 Utah 561. 

Sefosal to act where no aot Is 
neoeasaiT to carry out the order of 
the court does not constitute con¬ 
tempt—Hoffman v. Jacobson, 17 N. 
E.2d 233, 297 llLApp. 6L 

1. U.S.—^Terminal R. Ass'n of St 
Louis V. n. S., Ho.. 46 S.Ct 6, 266 
U.S. 17, 69 L.Bd. 150. 

Failure to appear geneially Is not 
contemptuous where there is a spe¬ 
cial appearance to move to vacate 
order requiring appearance.—State ex 
reL Netherlands American Mortg. 
Bank v. Superior Court of King 
County. 40 P.2d 148, 180 Wash. 461. 

8 . U.S.—^National Labor Relations 
Board v. Bell Oil & Gas Co., C.C.A.. 
99 F.2d 66, denying rehearing 98 
P.2d 406—^In re Miller & Harbaugh, 
C.CAL.Or., 64 F.2d 612, denying re¬ 
hearing 63 F.2d 176—McFarland v. 
U. S., C.CLA.I11., 296 F. 648. 

Ala.-Ex parte Vaughn, 87 So. 792, 
205 Ala. 296. 

Cal—MoCaleb v. McCaleb, 169 P. 
1023, 177 CaJ. 147—^onea v. Supe¬ 
rior Court of California in and for 
Lob Angeles County, 262 P. 1098, 
88 CalApp. 263. 

Cte-—Swanson v. Douglas, 105 S.E 
161, 150 Ga. 660. 


Mo.—Kelly v. City of Cape Girardeau, 
89 S.W.2d 693, 230 MoA.pp. 137— 
Oliver v. Orrlck, 288 S.W. 966, 969, 
220 Mo.App. 614, citing Cozpus JH- 
zls. 

N.T.—Transit Commission v. Long 
Island R. Co.. 294 N.Y.S. 188, 260 
App.Div. 448—^Murphy v. Hitch¬ 
cock, 279 N.T.S. 808, 244 App.DIv. 
824, 245 App.Div. 732, appeal dis¬ 
missed 198 N.B. 632, 268 N.T. 636 
-Mitchell V. Sperling, 241 N.T.S. 
643, 229 App.Dlv. 204—Hwne Title 
Ins. Co. v. Britten Bldg. Corpora¬ 
tion, 236 N.T.S. 85, 227 App.Dlv. 
631—People ex rel. Donnelly v, 
Miller, 209 N.Y.S. 717, 218 App.Div, 
88—People V. Solomon, 271 N.T, 
S. 136, 145, 160 Mlsc. 873, Citing 
Corpus Juris—North v. Foley, 267 
N.T.S. 672, 149 Mlsc. 672. 

Or.—State v. Bailey, 285 P. 809, 182 
Or. 350, followed In State v. Fisk, 
286 P. 813, 132 Or. 362. 

Pa.—In re Capuzzl's Estate, 148 A. 
48, 298 Pa. 71. 

Tex.—^McConnell v. Llbecap, Civjt.pp., 
88 S.W.2d 408. 

13 C.J. p 15 note 32. 

AmUgulty oansot be removed 
In contempt proceeding for viola¬ 
tion of an order of the National La¬ 
bor Relations Board, the circuit 
court of appeals could not rewrite 
the order of the board to cure an am¬ 
biguity therein.—National Labor Re¬ 
lations Board v. Bell Oil & Gas Co., 
C.C.A., 99 F.2d 66, denying rehearing 
98 F.2d 405. 

IjiabUlty under Indeflulte decree 
Where decree is Indefinite, court 
should not make finding of contempt, 
unless reasonably satisfied defendant 
as person of ordinary intelligence 
knew conduct violated decree.—State 
V. Bailey, 286 P. 809, 182 Or. 860, 
followed in State v. Fisk, 285 P, 818, 
182 Or. 362. 

Order held not suffloleatly dear 
N.T.—Mitchell v. Sperling, 241 N.T.S. 
543, 229 App,Dlv. 204. 

3, N.T.—People V. Solomon^ 271 N. 
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T.S. 136, 145, ISO Mlsc. 873, citing 
Oorpns Juris. 

Pa.—In re Capuzxl's Estate, 148 A. 
48, 298 Pa. 71—Bauer v. Byrd, 91 

A. 860. 246 Pa. 441. 

4 CaL—^Hotallng v. Superior Court, 
City and County of San Francisco, 
217 P. 78. 191 Cal. 601, 29 A.L.R. 
127. 

Pa,—^B3x parte Le Monfl, 245 S.W. 
1057, 1058, 295 Mo. 586, quoting 
Ctotpns Juris— In re Capuzzl’s Es¬ 
tate, 148 A. 48. 298 Pa. 71. 

13 C.J. p 15 note 84. 

B. Ohio.—Iron Holders' Union of 
North America v. I. & E. Green- 
wald Co., 4 Ohio N.P.,N.S., 161', 180, 
affirmed I. & E. Greenwald Co. v. 
Iron Holders Union of North 
America, 84 N.B, 1128, 77 Ohio St 
618, 62 Wkly.Law Bui. 601, 60 Ohio 
Law 506. 

a N.T.—North v. Foley, 267 N.T.S. 
672, 149 Mlsc. 672. 

7. N.T.—^In re Morris, 46 Hun 167. 
a Wls.—State V. Brophy, 88 Wls. 
418. 

9. W.Va.—Craig v. McCulloch, 20 
W.Va. 148. 

la ni.—Harrlgan v. Stone, 287 lU. 
App. 814. 

11. U.S.—Hamilton v. Diamond Drill 
& Machine Co., Pa., 137 F. 417, 69 

C.aA. 632. 

D.C.—In re Gompers, 40 App.D.C. 
293. 

Tenn.—Justice v. McBroom, 1 Lea 
655. 

13 C.J. p 11 note 76. 

12. N.T.—Geller v. Flamount Realty 
Oorporation, 183 N.B. 520, 260 N. 
T. 846, modifying 267 N.T.S. 884, 
285 App.Dlv. 788. 

la m.—Fansteel Metallurgical Cor¬ 
poration V. Lodge 66 of Amalga¬ 
mated Ass’n of Iron, Steel and Tin 
Workers of North America, 14 N.B. 
2d 991, 295 llLApp. 323. 

14. Vt—Stlmpson v. Putnam, 41 Vt 
238. 
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court order to the person in charge,advising the 
disobedience of a mandate,even though the ad¬ 
vice is not accepted,!"^ are acts constituting con¬ 
tempt. 

CivU or criminal contempt. The violation of an 
order which is not made for the benefit of any 
party to any litigation or matter pending in court 
is a criminal contempt as distinguished from a civil 
contempt, since it is an act obstructive to the ad¬ 
ministration of justice.!* A refusal to deliver prop¬ 
erty to a receiver as ordered by the court is a civil, 
and not a criminal, contempt.!* 

Replevin. Ordinarily, in the absence of statute, 
a replevin ju^^ment may not be enforced by pun¬ 
ishment for contempt,*® but under some statutes 
providing for the arrest of defendant at the com¬ 
mencement of the action, where plaintiif has filed 


an affidavit that defendant has concealed, removed, 
or disposed of the property, the court has implied 
power to compel obedience to the replevin judgment 
by contempt proceedings.*! 

§ 13. -Order to Pay Money 

A failure without legal excuse te obey an order to 
pay money or a failure to pay apecific funds held may 
constitute a contempt. 

In view of constitutional or statutory provisions 
forbidding imprisonment for debt, some courts have 
held that disobedience to an order to pay money 
pursuant to a judgment or decree, or an order in 
the nature of a judgment or decree, cannot be pun¬ 
ished as a contempt.** In some cases it is held that 
attachment for contempt for failure to comply with 
an order to pay money lies only when payment can¬ 
not be enforced by execution,** although where the 


IS. Pa.—Sllllman v. Whltmer, 84 A. 
68, 178 Pa. 401. 

I6i N.T.—^People v. Andrews, 90 N. 
B. 347, 197 N.T. 68, 18 Aiin.C3as. 
817—King V. Barnes, 21 N.B. 182, 
416, 118 N.T. 476, affirming 4 N.T. 
S. 247, 51 Hun 550. 

Advice hy attoxney 

(1) An attorney who advises a 
course which results In contempt Is 
himself guilty of contempt—People 
v. Tenth Judicial Dist Ct, 68 P. 242, 
29 Colo. 182. 

(2) Advice by an attorney to his 
client offered In good faith, to the 
effect that In hls opinion, a certain 
course of conduct will be proper la 
not a contemptuous act, where no 
advice to commit a specific act of 
contempt Is given. 

TJ.S.—In re Noyes, Alaska, 121 P. 
209, 67 aCLA. 446. 

N.J.—In re Cooley. 143 A 916, 103 
N.J.B(i. 877, affirming 126 A 486, 
95 N.J.Eq. 486. 

N.T.—In re Landau. 248 N.T.g. 782, 
230 App.Dlv. 308, appeal dismissed 
175 N.B. 816, 266 N.T. 667. 

Pa.—^In re Rosslter’s Adjudication, 
84 Pa.Super. 198. 

Utah.-In re Thomas, 190 F. 962, 66 
Utah 816. 

IS aJ. p 41 note 91. 

(3) If, however, an attorney does 
not content himself with giving ad¬ 
vice as to the validity of the order, 
but advises Its disobedience, he Is 
gqllty of contempt equally with hls 
client. 

U.S.—Anderson v. Comptols, 109 P. 

971, 48 C,C.A 1, 111 P. 998, 50 C. 
■ C.A 76, 

Porto Rico.—Wenar v. Pohl, 1 Porto 
Rico Fed. 34. 

13 C.J. p 42 note 92. 

17. N.T.—People v. Andrews, 90 N. 
. B. 847, 197 N.T. 68, 18 AnmCas. 
17CJ.S.-2 


[ 817, reversing 119 N.T.S. 1140, 186 

App-Dlv. 907. 

la Okl.—Blanton v. State, 280 P. 

698, 31 OkLCr. 419. 

Pom of oontempt not alteted 
Where board of education and Its 
ousted superintendent disobeyed 
judgment of ouster, resignation of 
superintendent because of acts of 
board, does not make board's oon¬ 
tempt criminal Instead of civil.— 
People V. Peters, 137 N.B. 118, 305 
la 223, 26 AL.R. 16. 

Contempt hdd both olvA and orlm. 
Inal 

'Where defendant has been directed 
to convey lands to complainant, and 
conveys instead to a stranger, such 
disobedience to the decree consti¬ 
tutes both a civil and a criminal 
contempt.—^In re Cooley, 126 A 486, 
96 N.J.Bq. 485, affirmed 148 A 916, 
103 N.J.Bq. 877. 

19. Mo.—McNealey v. Rouse, 264 S. 
W. 888. 

SO. N.J.—^Imbesl v. Eastern Motor 
Co,, 140 A 81, 104 N.J.Law 251, 
affirmed 144 A 919, 106 N.J.Law 
490. 

N.T.—^Hammond v. Morgan, 4 N.B. 
828, 101 N.T. 179, 8 How.Pr.N.S., 
488. 

ai. Ark.—^Lane v. Alexander, 271 S. 

W. 710, 168 Ark. 700. 

54 CJ. p 603 note 12. 
aSL Neb.—Segear v. Segear, 36 N.W. 
586, 28 Neb. 306. 

N.J.—Burack v. Mayers, 194 A 178, 
122 N.J.Eq. 359. 

Tex.—Bx parte Britton, 92 S.W.2d 
224, 227, 127 Tex. 85, citing Oox- 
pus Joxla. 

13 CJ. p 12 note 91. 

3h Pennsylvania 

(1) Act July 12, 1842, Pub.L. 889, 
abolishing Imprisonment for debt, 
expressly excepts contempts to en¬ 
force civil remedies, where not 
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merely directions to pay money aris¬ 
ing from contract—Commonwealth 
V. Heston, 140 A 533, 292 Pa. 63— 
Allen V. Sarshik, 18 Pa.Dlst A Co. 
482, affirmed Allen v. Sarshik, 148 
A 25, 299 Pa. 267, and Allen v. Pan- 
nypacker, 163 A 734, 302 Fa. 496. 

(2) Accordingly, this act does not 
affect the powers of a court of 
equity to enforce Its decrees by at¬ 
tachment If necessary.—Common¬ 
wealth V. Lewis, 98 A 81, 258 Pa. 
176. 

(3) Contempt caimot be used, how¬ 
ever, to enforce mere directions to 
pay money arising from contract— 
Commonwealth v. Heston, 140 A 533, 
292 Pa. 68. 

83. Ey.—Grant v. Graham, 9 Ky.Op. 
688 . 

Mich.—Rosenthal v. American Con¬ 
struction & Realty Co., 247 N.W. 
119, 262 Mich. 97—Ex parte Rldg< 
ley, 246 N.W. 803, 261 Mloh. 42— 
Klimek v. Borkowski, 243 N.W, 
313, 269 Mich. 383, citing Ooxpos 
Juris—Brownwell Corporation v. 
Glnsky, 226 N.W. 531, 247 Mich. 
201—Jones v. Marschner, 210 N.W. 
819, 286 Mich. 813. 

N.J.—Burack v. Mayers. 194 A 178, 
122 N.J.Bq. 859. 

N.T.—Hennlg v. Abrahams, 1 N.E.2d 
862, 270 N.T. 626, affirming 282 N. 
T.S. 970, 246 App.DIv. 621, an¬ 
swering certified question 284 N.T. 
S. 1018—Myers v. Becker. 95 N.T. 
486, affirming 29 Hun 667—People 
ex ret Bellovln v. Sheriff of Kings 
County, 282 N.T.S. 966, 246 App. 
Div. 623, affirmed 1 N.E.2d 364, 290 
N.T. 681—^Nelson v. Hlrsch, 268 
[ N.T.S. 226, 240 App-IMv. 983, appeal 
dismissed 190 N.E. 653, 264 N.T. 
816—Siegel v. Seldenberg, Heroes 
& Dratfield, 261 N.T.S. 860, 287 
App.Div. 129—Wagenhelm v. Ocean 
Parkway Properties, 266 N.T.S. 
i 184, 286 AppJDlV. 642—People ex 
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statute authorizes the issuance of execution on or¬ 
ders, a party is not thereby relieved from punish¬ 
ment for contempt for disobedience of an order in 
any case in which the remedy of enforcement by 
contempt proceedings was existing.24 An interloc¬ 
utory judgment in an action on contract calling for 
the payment of money, although not enforceable by 
execution until rendition of the final judgment, is 
not enforceable by contempt proceedings.25 While 


recognizing that an order for the payment of mon¬ 
ey generally cannot be enforced by contempt pro¬ 
ceedings, it has been held that an order for the pay¬ 
ment of a specific fund in the possession or under 
the control of the person may be so enforced.26 
Hence, a failure without legal excuse on the part 
of an officer or another to comply with a court or¬ 
der requiring the payment of money is a contempt,27 
and a commitment for failure to obey such an order 


rel Sarlay v- Pope, 246 N.T.S. 414, 
280 APP.D1V. 649, followed in Za- 
V. Sarlay, 246 N.T.S. 417, 
280 Xpp-Dlv. 649— Wasserman v. 
Lupifl, 227 N.T.S. 467, 223 App.Div. 
778 __Walters v. Relnhoudt, 225 N. 
T.S. 123, ISO Mlac. 746, affirmed 228 
N.T.S. 917—CJohen v. Cohen, 800 N. 


X.O. AVA. 

Pa.— Brlerhurst Realty Co. v- Lam- 
hrecht, 148 A. 863, 299 Pa. 9—In 
re Capuzni's Estate, 148 A. 48, 298 
Pb, 71 —^Brierhurat Realty Co. v. 
B. R. French & Co., 12 Pa.Diat. & 


Co. 228. 

13 CJ. P 18 note 9. 

Contempt Improper to collect ooarfca 
N.J.— Burack v. Mayers, 194 A. 178, 
122 N.J.Ba. 359. 

Bxhaiurtion of visIMe property neces- 


An order should not he enforced by 
attachment of an executor’s body un¬ 
til his visible property Is exhausted. 
—Lafon V. His Executors, 8 Mart, 
N.S., Ltu, 707. 

Decree not providing for aseontlon 
The fact tnat a decree for payment 
of money did not provide for execu¬ 
tion waa not decisive respecting al¬ 
leged right to commit for contempt. 
—Klimek v. Borkowski, 243 N.W. 818, 
259 Mich. 888. 


Txiutees 

(1) A trustee cannot he punished 
as for a contempt for refusing to 
obey an order of court directing a 
payment generally and not from a 
specific fund. 

N.T.—In re Radtke, 10 Daly 119. 
OUo.—Ex p. French, 3 Ohio Dec., Re¬ 
print, 176, 4 Wkly-L-Gaz. 209. 

(3) A trustee was not guilty of 
contempt in falling to deliver up 
money as ordered, where the trust 
fund was partly made up of money 
which the trustee ought to have re¬ 
ceived, but did not.—■Williams v. 
DwlneUe, 51 Cal. 442. 


Vrnstee ex mala fldes 

The fact that defendant, becoming 
beneficiary in life policy by undue 
Influence, might be held trustee ex 
mala fldes, was insufficient to Justify 
commitment for contempt in not 
paying proceeds to original benefl- 
clary.—Elimek v. Borkowski, 248 N. 
W. 313. 259 Mich. 883. 


T.S- 679, 84 App.Div. 400, IS N.T. 
Ann-Cas. 173. 

aSi. N.T.—Potter v. Rossiter, 96 N. 
T.S. 1036, 109 AppJ)iv. 35. 

26. Colo.—Munson v. Luxford, 84 P. 
2d 91, 85 Colo. 12. 

Ill.—Tegtmeyer v. Tegtmeyer, 11 N. 

E.2d 657, 292 lll.App. 484. 

Mich.—Ex parte Ridgley, 245 N.W. 
803, 261 Mich. 42. 

Mo.—^Fuller v. Smedley, App., 48 S. 

W.2d 181,’ 188,* citing Corpus Juris. 
N.T.—Mendelsohn v. Rosenberg, 288 
N.T.S. 792, 248 App.Dlv. 748, ap¬ 
peal dismissed 7 N.E.2d 274, 273 
N.T. 885. 

Pa-—Colbert v. Bdelstein Sc Bern¬ 
stein, Inc., 17 Pa-Dlst. & Co. 628. 
B.L—Caswell v. Bathrick, 169 A. 321, 
64 R.L 30. 

18 C.J. p 12 note 92, p 87 note 66, 
p 88 note 72. 

Duty of administrator 
Administrator receiving notice di¬ 
rectly after its rendition of chancel¬ 
lor’s order requiring him to pay 
money to claimant had duty either to 
obey It or forthwith exhibit petition 
to set it aside, setting forth reasons 
therefor and facts supporting assert¬ 
ed reasons.—Dewitt v. De Baun, 169 
So. 552, 172 Miss. 113. 

Fact that decree was final did not 
render court powerless to enforce 
It by contempt proceedings against 
Its clerk, who was ordered to pay 
over money, such a procedure not 
being in cause but beyond cause for 
enforcement of decree.—^Rinehart dr 
Dennis Co. v. McArthur, 96 S.E. 829, 
128 Va. 656, 

Tnzid oaoe paid 

An executor cannot be punished 
for contempt in not obeying an or¬ 
der to pay a particular fund which 
he has already paid to another credi¬ 
tor under order of court.—Johnson’s 
Succ, 21 La.Ami. 297. 

Douexempt property 

(1) Imprisonment for disobedience 
to an order, made in supplementary 
proceedings, requiring the debtor to 
apply his nonexempt property to the 
payment of the execution, is not im¬ 
prisonment for debt—State v. Bur¬ 
rows. 6 P. 449. 88 Earn 10—13 CJ. 
p 88 note 70. 

(2) There is, however, authority to 
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the contrary.-Ex parte Hardy, 68 
Ala. 303. 

13 G.J. p 88 note 71. 

Bepayment into court 
Failure to obey an order of court 
requiring the repayment of certain 
moneys into court is a contempt— 
Oliver v. Braswell, 236 S.W. 724, 198 
Ey. 297—13 C.J. p 18 note 5. 

27. Ky.—Livingston County v. 

Crossland, 17 S.W.2d 1018, 229 Ey. 
788—Oliver v. Braswell, 235 S.W. 
724, 193 Ky. 297. 

Mass.—Commissioner of Banks v. 
Tremont Trust Co., 166 N.E. 848, 
267 Mass. 331—White v. White, 123 
N.E. 889, 233 Masa 39. 

N.J.—^Lakewood Trust Co. v. Law- 
shane Co., 188 A 376, 101 N.J.Eq. 
460, reversed on other grounds 140 
A 334, 102 N.J.Bq. 270. 

Va.—Rinehart & Dennis Co. v. Mc¬ 
Arthur, 96 S.B. 829, 128 Va. 666. 
Civil oontempt 

Contempt proceeding to coerce 
pasonent of money is for civil con¬ 
tempt.—Cohen v. Mirviss Mfg. Go., 
216 N.W. 606, 178 Minn. 100. 
Partloulaz persons oomznlttlng act 
A refusal to pay over money when 
ordered by a court to do so has been 
held to be a contempt as committed 
by the following persons: 

(1) An attorney. 

U.S.—Jeffries v. Laurie, CC.Mo., 27 
F. 198. 

Mich.—Smith v. Boomhower, 230 N. 

W. 905, 261 Mich. 126. 

Wash.—State v. Phipps, 24 P.2d 1073, 
174 Wash. 443. 

13 CJ. p 18 note 18. 

(2) An assignee for the benefit of 
creditors. 

N.T.—In re Brick, 18 Daly 312. 

N.C—Bristol V. Pearson, 18 S.E. 926, 
109 N.C 718. 

Ohio.—^In re Rowekamp, 11 Ohio 
Dec., Reprint, 689, 27 Clnc.L.BuL 
289. 

(8) A bankrupt—^In re Dresser, D. 
CMe., 7 P.Caa.No.4,077. 

(4) A chamberlain.—^Toungs v. 
Goodman, 148 N.E. 639, 240 N.T. 470, 
affirming 209 N.T.S. 942, 214 App.Dlv. 
710, reargument denied 160 N.E. 638, 
241 N.T. 609. 

(5) An executor or administrator. 
MlclL—Ex parte Merrill, 167 N.W. 

30, 200 Mich. 244. 

N.T.—In re Carstens’ Will 296 N. 


Bib N.T.—Rowley v. Feldman, 82 N. 
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is not imprisonment for debt.*8 Under a statute pro¬ 
viding for the enforcement of judgments by pun¬ 
ishment, as for contempt, where the judgment re¬ 
quires payment of money to an ofl&cer of the court, 
contempt proceedings are proper and it has been 
held that where, under the statute, the court has 
power to require the delivery to a receiver of all 
assets including money, failure to comply is con¬ 
tempt.®® In some jurisdictions, the failure to pay 
money into court as directed by an order of court 
is a civil, but not a criminal, contempt.®^ A person 
is not in contempt for not paying money to a per¬ 
son other than the one to whom it is directly pay¬ 
able according to the terms of the order, unless 
such person is expressly authorized by the person to 
whom it is payable to receive it®® 


Obligations arising ex delicto. In the absence of 
constitutional or statutory prohibition to the con¬ 
trary, disobedience of an order to pay money pur¬ 
suant to a judgment founded on an obligation aris¬ 
ing ex delicto may be punished as a contempt®® 

^ 14 , — 1 ^ Validity of Mandate, Order, or 
Judgment 

Disobedience of a mandate, order, Judgment, or de¬ 
cree which Is void or Issued by a court without Juris¬ 
diction Is not a contempt; but disobedience of an erro¬ 
neous order. If made by a court within Its Jurisdiction, 
constitutes contempt. 

Disobedience of, or resistance to, a void man¬ 
date, order, judgment, or decree, or one issued by a 
court without jurisdiction of the subject matter and 
parties litigant, is not contempt,®^ and where the 


T.S. 86, 251 App-Div. 737—In re 
Smltli'a Will. 294 N.T.S. 317, 250 
App.Div. 178. 

18 C.J. P 12 note 94. 

(6) A receiver.—Davis Colliery Co. 
V. Charlerox Sugar Co., 121 N.W. 292, 
167 Mich. 102. 

(7) Officers of the court generally. 
—Oliver v. Braswell, 235 S.W. 724, 
726, 193 Ky. 297, citing Oorpiis Juris. 
18 C.J. P 18 note 12. 

Gaardlans 

(1) The text rule has been applied 
to guardlana 

Ark.— Hand v. Haughland. 112 S.W. 
184, 87 Ark. 105. 

N.Y.-^eaman v. Duryea, 11 N.Y. 824. 

(2) This doctrine has not met with 
universal approval, however. 

N.T.—Coffin V. Coffin, 146 N.T.S. 566, 

161 App.Dlv. 215. 

Pa,—Lelter's Appeal, 10 Wkly.N.C. 
225. 

Trustees 

(1) A trustee who falls without 
legal excuse to pay over the funds 
intrusted to his care is subject to 
contempt. 

HI—Tudor V. Pirebaugh, 4 N.E.2d 
893, 864 ni. 288—People v. La Mot- 
he, 168 N.E. 6, 881 IlL 861, 60 A. 
L.R. 816. 

Pa.—^In re Measmore’s Estate, 141 A 
724, 298 Pa 63—Commonwealth v. 
Heston. 140 A 588, 292 Pa 63— 
In re Weaver’s Estate, 174 A 906, 
114 PaSuper. 489. 

(2) He can be held for contempt, 
however, only where there has been 
fraud or a breach of trust.—Com¬ 
monwealth V. Heston, supra 

sa Ky.—Livingston County v. 

Crossland. 17 S.W.2d 1018, 229 Ky. 
738—Rudd V. Rudd, 214 S.W. 791, 
184 Ky. 400. 

&9. N.T.—^Broadview Traders v. 

Ramdee Realty Corporation, 226 
N.T.S. 649, 181 Misa 885. 

18 C.J. p 18 note 7. 


Beoelvei as officer of oourfe 

(1) Under such statute a receiver 
appointed in a judgment creditor's 
action is an officer of the court— 
Polo V. Stem, 291 N.T.S. 907, 161 
Misc. 264, modified 291 N.T.S. 911, 
249 App.Div. 638, motion denied 292 
N.T.S. 458, 249 App.Div. 817. 

(2) Tenants of owner, however, 
cannot be punished for contempt in 
failing to pay rent to receiver fore¬ 
closing mortgage on premises.—' 
Broadview Traders v. Ramdee Re¬ 
alty Corporation, 226 N.T.S. 649, 131 
Misc. 385. 

30 , (ja.—^Ryan v. Kingsberry, 14 S. 
E. 696, 88 Ga 361. 

Me.—Gilmore v. Gilmore, 40 Me. 50. 
Mo.—Puller v. Smedley, App., 48 S. 
W.2d 131, 138, citing Corpus Juris. 

31. Colo.—Munson v. Luxford, 84 P. 
2d 91, 95 Colo. 12—Zobel v. Peo¬ 
ple, 111 P, 846, 49 Colo. 142. 

30. N.Y.—Sutton V. Sutton, 130 N. 
T.S. 368, 146 App.Dlv. 845—People 
V. King, 9 How.Pr. 97. 

18 C.J. p 18 note 11. 

33. Wis.—In re Meggett 81 N.W. 

419, 106 Wis. 291. 

13 CJ. p 13 note 16. 

3A U.S.—^Federal Trade Commission 
V. Palryfoot Products Co., C.C!»A, 
94 F.2d 844—Beauchamp v. U. S., 
C.C.ACal., 76 P.2d 668—Trickett v. 
Kaw Valley Drainage Diet, C.CA, 
Kan., 25 P.2d 861, 857, citing Cor¬ 
pus Juris—In re Chin K. Shue, D. 
C.Mass., 199 P. 282. 

Ala—Ex parte Caylor, 118 So. 146, 
22 AlaApp. 692, certiorari granted 
Ex parte Blue, 118 So. 147, 218 Ala 
118. 

Arlz.—In re Lewkowitz, 267 P. 989, 
32 Aria 817—^Ex parte Speakman, 
257 P. 986, 82 Aria 807, 66 AL.R 
169. 

Ark.—^Martin v. Stata 257 S,W. 752, 
162 Ark. 282. 

Cal.—^McCann v. Jordan, 24 P.2d 457, 
218 CaL 677—Wutchumna Water 
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Co. V. Superior Court In and for 
Tulare County, 12 P.2d 1083, 216 
Cal. 734—Jackson v. Superior Court 
In and for Los Angeles County, 290 
P. 448, 210 Cal. 59, 70 AL.R. 475— 
Hotallng V. Superior Court, City 
and County of San Pranclsco, 217 
P. 73. 191 Cal. 601, 29 AL.R. 127— 
Ex parte Johnson, 50 P.2d 452, 9 
CaLApp.2d 478—^Kelshaw v. Su¬ 
perior Court in and for San Luis 
Obispo County, 80 P.2d 432, 187 
Cal.App. 189—^Bx parte Carroll, 28 
P.2d 84, 135 Cal.App. 672—Andrews 
V. Superior Court in and for Los 
Angeles County, 284 P. 494, 103 
Cal.App. 860—Pennell v. Superior 
Court in and for Los Angeles 
County, 262 P. 48, 87 QalApp. 876 
—Maier v. Luce, 216 P. 399, 61 
Cal-App. 662—^Favorite v. Superior 
Court of California in and for San 
Bernardino County, 198 P. 1004, 52 
Cal.App. 816—Woody v. Peairs, 170 
P, 660, 35 CaLApp. 663—Platnauer 
V. Superior Court in and for Sacra¬ 
mento County, 163.P. 237, 32 Cal. 
App. 463. 

Colo.—People v. District Court of 
Second Judicial Dist. in and for 
City and County of Denver, 299 
P. 1, 89 Colo. 78, followed in Peo¬ 
ple V. District Court of Second 
Judicial Dist. in and for City & 
County of Denver, 299 P. 5, 89 
Colo. 88—People v. District Court 
of First Judicial Dist, 218 P. 742, 
74 Colo. 68—Arkansas Valley Su¬ 
gar Beet & Irrigated Land Co. v. 
Lubers, 212 P. 848, 72 Colo. 613. 
B^lj^^—State ex rel. Bverette v. Pette- 
way, 179 So. 666, 671, 131 Fla. 616, 
citing Corpus Juris. 

Ga-—Campbell v. Gormley, 194 S.B. 
177, 185 Ga. 65—John EEancock 
Mut Life Ins. Co. v. Baskin, 175 S. 
B. 261, 263, 179 Go. 86, citing Cor¬ 
pus Juris—Holbrook v. James H. 
Prichard Motor Co., 109 S.B. 164, 
27 Ga-App. 480. 

Idaio.—Hay v. Hay, 282 P. 895, 40 
Idaho 169. 
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court has no jurisdiction to make the order, no. 
waiver can cut oflF the rights of the party to attack 
its validity.SB However, the fact that an order is 
in part void does not justify disregard of the 
valid parts thereof,3® and an allied contemnor may 


question an order, which he is charged with disobey¬ 
ing, only in so far as he can show it to be void.®7 
On proceedings to punish for contempt, the proprie¬ 
ty of the judgment is generally not open;*® but 
the judgment is not conclusive as to the court’s au- 


lll.r— Red Star Laboratories Co. v. 
Pabst, 194 N.B. 784, 3S9 Ill. 461— 
Fireman v. Smith, 178 N.B. 64, 341 
Ill. 154—Armour Grain Co. v. 
Pittsburgh, C., C. ft St L. R. Co., 
160 N.B. 660, 820 Ill. 156—People 
▼. Kowalski, 188 NJE. 634, 686 , 807 
m. 378, citing Corpus Juris—Peo¬ 
ple ex rel. Moroney v. Allman, 273 
IlLApp. 227—Rode v. Eftimoff, 267 
RLApp. 466, transferred 179 N.K 
868 , 347 ni. 480—Lamb v. Lamb, 
266 IllApp. 226—People ex reL 
Jamon v. Miller, 246 IlLApp. 524. 
See Chicago ft IPIclnlty Hungarian 
Sener. Soc. v. Chicago ft Suburb 
Hungarian Aid Soc., 205 IlLApp. 
686 , affirmed 118 N.E. 1012, 288 lU. 
99—^Young V. Cook County, 201 HL 
App. 625. 

Iowa.—Geneva v. Thompson, 206 N. 
W. 182, 200 Iowa 1173—Burtch v. 
Zeuch, 202 N.W. 642, 200 Iowa 49, 
89 A.L.R. 1849. 

Ky.—Henry • v, Wilson, 61 S.W.2d 
306, 249 Ky. 689—Ketcham v. Man¬ 
ning, 279 S.W. 344, 212 Ky. 826— 
Ketcham v. Commonwealth, 263 S. 
W. 726, 204 Ky. 168—Rudd v. 
Rudd, 214 S.W. 791, 184 Ky. 400. 

La.—State v. La Rowe, 141 So. 856, 
174 La. 852. 

Mich.—Stowe V. Wolverine Metal 
Specialties Co., 219 N.W. 714, 242 
Mich. 624—In re Mead. 190 N.W. 
236, 220 Mich. 480. 

Minn.—^Reld v. Independent Union of 
All Workers, 276 N.W. 800, 315, 200 
Minn. 599, citing Goipuu Juris. 

Miss.—Sinquefield v. Yalentine, 183 
So. 210, 160 Miss. 6 L 

Mo.—Brownfield v. Bash, 102 S.W.2d 
880—^EJx parte Irwin, 6 S.W.2d 597, 
600, 320 Mo. 20, quoting Corpus 
Juris—State ex reL Hyde v. West- 
hues, 290 S.W. 448. 316 Mo. 457— 
Russell V. LIU, App., 12 S.W.2d 508 
—Ex parte Laughlln. App., 218 S. 
W. 164. 

Mont—State v. District Court of 
Eighth Judicial Dlst, 284 P. 128, 
86 Mont 887—State v. District 
Court of Twentieth Judicial Dlst 
of Montana in and for Sheridan 
County, 202 P. 675, 61 Mont 846. 

N.Y.—People ex rel Tull v. TiUL 283 
N.Y.S. 183, 245 App.Dlv. 608, af- 
finned 1 N.B.2d 369. 270 N.Y. 619 
—Bankers' Trust Co. v. New York 
ft Q. a Ry. Co., 266 N.Y.S. 806, 236 
App.Dlv. 741—^Novle v. Novle, 247 
N.Y.S. 108, iSl AppJDlv. 860—Dl 
Raflaele v. Gerkhardt 216 N.Y.S. 
866 , 217 APP.D1V. 187, dla iwiaaAfl 169 
N.EL 686 . 246 N.Y. 846—Lewln v. 
Brown Drive It Yourself Corpora¬ 
tion. 280 N.Y.S. 912, 166 225 . 


N.a—In re Longley, 171 SJffi. 788. 206 
N.C. 488. 

Ohio.—State v. Morrow, 11 N.B.2d 
278, 67 Ohio App. 30—Willis v. 
Street SO Ohio N.P.,N.S., 679. 

Okl.—Oils, Inc., T. Corporation Com¬ 
mission. 42 F.2d 636, 171 Okl. 249 
—HaU ft Briscoe v. State, 41 P.2d 
888,170 Okl. 618—Hall ft Briscoe v. 
State. 41 P.2d 837, 170 OkL 619— 
H P. WUcox Oil ft Gan Co. v. 
Walker, 35 P.2d 898, 169 OkL 88. 
Or.—State ex rel. Tolls v. Tolls, 86 
P.2d 886, 119 A.L.R. 1870—State v. 
La Follette, 196 P. 412, 100 Or. 1. 
Pa.—Commonwealth v. Heenerfauth, 
70 Pa.Super. 527. 

Tex.—Ex parte Britton, 92 S.W.2d 
224, 127 Tex, 85—Cleveland v. 
Ward, 285 S.W. 1068, 1076, 116 Tex. 
1, citing Ooximji JUxin—Ex parte 
Renfro, 273 S.W. 818, 116 Tex. 82, 
40 A.LR. 900—^Ex parte Vogler, 9 
S.W.2d 733, 110 Tex.Cr. 579, 62 A. 
L.R 466—Ex parte Armstrong, 8 S. 
W.2d 674, 110 Tsx.Cr. 362. 

Utah.—Crowther v. District Court of 
Salt Lake County, 64 P.2d 243, 249, 
98 Utah 686, quoting Coipns JuxIb 
—^I n re Rogers’ Estate, 284 P. 992, 
76 Utah 290—Hammond v. Wall, 
171 P. 148, 51 Utah 464. 

7a.—Buchanan v. Buchanan, 197 S.E. 

426, 116 A.L.R. 688. 

Wash.—State v. Gordon, 177 P. 778, 
105 Wash. 326. 

W.Va. — White v. Roane County 
Court, 129 S.BL 401, 403, 99 W.7a. 
604, citing Corpus Juris— Cambria 
V. Bachmann, 118 S.K 336, 98 W. 
Va. 463. 

Wls.—Seyfert v. Seyfert, 229 N.W. 
636, 201 Wls. 223—State v. Reid, 
183 N.W. 992, 174 Wls. 536. 
Wyo.—Posvar v. McPherson, 258 P. 

667, 36 Wyo. 169. 

18 aj. p 14 note 17. 

Jurisdlotton. to make order only 
As regards whether filing interven¬ 
tion papers in habeas corpus proceed¬ 
ing contrary to court's order was 
contempt, court’s Jurisdiction In ha¬ 
beas corpus proceeding and the legal 
right to intervention were immate¬ 
rial questions.—^People v. Andalxnan, 
178 NJl. 412, 846 III 149. 

Oirdars held valid and enforceable 
by contempt 

Ala.—Ex parte Wright 161 So. 866, 
228 Ala. 96. 

Colo.—^Munson v. Luxford, 84 P.2d 
91, 96 Colo. 12. 

Md.—Ex parte Sturm, 186 A, 812, 
162 Md. 114, 61 A.L.R. 856. 
Miss.—Dewitt V, De Baun, 169 So. 
662. 172 Mlsa 118. 
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Older to eoforoa void order 
An order In effect seeking enforce¬ 
ment of void orders was likewise 
void and would not support a con¬ 
tempt judgment—Oils, Inc., v. Cor¬ 
poration Commission, 42 P.2d 586, 
171 Okl. 249—Hall ft Briscoe v. State, 
41 P.2d 838, 170 OkL 618—Hall ft 
Briscoe v. State, 41 P.2d 837, 170 Okl. 
619—H P. Wilcox Oil ft Gas Co. v. 
Walker. 36 P.2d 898. 169 OkL 83. 
Orphans court 

An orphans court has been held to 
have no authority to attach an ex¬ 
ecutor for contempt on falling to 
turn over the assets of the estate 
to his coexecutor while he is still in 
office.—Smith V. Smith, 86 A. 226, 
80 N.J.Bq. 478. 

BeMtal of Jurisdlotton 
A final decree, ordering reconvey¬ 
ance of realty by deceased’s grantees 
and reciting appointment of admin¬ 
istrator, substituted as plaintiff in 
suit for such relief after grantor's 
death, was insufficient on which to 
predicate contempt proceeding for 
noncompliance with decree, in ab¬ 
sence of positive statement therein 
that county judge’s court which ap¬ 
pointed administrator, had jurisdic¬ 
tion of deceased’s estate and right 
to make appointment—State ex reL 
Bverette v. Petteway, 179 So. 666, 
131 Fla. 616. 

35. Mich.—Jones v. Marschner, 210 
N.W. 319, 236 Mich. 818. 

3a N.Y.—In re Landau, 243 N.Y.S. 
782, 280 App.Div. 308, appeal dis¬ 
missed 176 N.B. 316, 265 N.Y. 667. 
Tex.—Ex parte Mabry, 52 S.W.2d 78, 
182 Tex. 64. 

Utah.—Liquor Control Commission 
V. McGlUls, 65 P.2d 1186, 1140, 91 
Utah 686, quoting Corpus JtulB. 

18 C.J. p 14 note 18. 

37, U.S.—Brotherhood of Ry. ft S. 
S. Clerks, Freight Handlers, Ex¬ 
press ft Station Employees, South¬ 
ern Paa Lines In Texas and Louis¬ 
iana y. Texas & N. O. R. Co., D.C. 
Tex, 24 r.2d 426, affirmed, aGA-, 
Texas & N. O. R. Co. v. Brother¬ 
hood of Railway and Steamship 
Clerks, 33 F.2d 18, oertlorarl grant¬ 
ed 50 S.Gt 88, 280 U.S. 560, 74 L. 
Ed. 608, affirmed 60 S.Ct 427, 281 

U. S. 648. 74 LuEd. 1034. 

Fla.—State ex reL Bverette v. Pette¬ 
way, 179 So. 666, 131 Fla. 616. 
Porttoa of order shown void 
Tex—Ex parte Mabry, 52 S.W.2d 78, 
122 Tex 64. 

33. U.S.—Alemite Mfg. Corporation 

V. Staff. GCJLN.Y, 42 F.2d 882. 
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thority to render it,*® and the question of the juris¬ 
diction of the court may be raised The lack of 
jurisdiction must be such as is manifest in the in¬ 
ception of the proceeding, and not that which devel¬ 
ops through the hearing and determination of the 
cause hence, it is no bar to the conclusiveness 
and sentence for contempt that the court was in¬ 
vestigating a matter over which it was finally as¬ 
certained to have no jurisdiction.^* An order made 
of the court's own volition is not necessarily void 
and a violation of it may constitute a contempt.^* 

Some authorities hold that an order for disobedi¬ 
ence of which an attachment against the person can 
issue must have been duly entered of record but 
it has also been held that there may be a criminal 
contempt of court in disobeying an order neither 
filed nor entered, provided the parties had notice of 
it.^* However, disobedience of a court order, en¬ 
tered without an opportunity for hearing, does not 
constitute contempt, since such order has no validi- 
ty.^e 

Erroneous judgment or order. Since an order, 


judgment, or decree of a court having jurisdiction 
of the parties and the subject matter cannot be col¬ 
laterally attacked in the contempt proceedings,^^ but 
must be modified or vacated if erroneous, by a di¬ 
rect proceeding,** disobedience of an order made by 
a court within its jurisdiction and power is a con¬ 
tempt, although the order may be clearly errone¬ 
ous.*® Likewise, the fact that the order was im- 
providently granted,*® or irregularly obtained, 
will not excuse disobedience. It has even been held 
that a party may be guilty of contempt for disobey¬ 
ing an order which was fraudulently obtained.** 
Where, however, a bill on which an interlocutory 
injunction is based has been dismissed, defendant 
cannot be punished for contempt in disregarding the 
injunction, although the order of dismissal was er¬ 
roneous.** 

§ 15. -Change of Conditions after Issu¬ 

ance of Order 

A change, of condittont after the Issuance of the or¬ 
der may Justify a disregard thereof. 


Wisdom of order not contronins' 

"In the very nature of things j 
courts must and do have power to 
enforce observance of their orders by 
employing contempt proceedings. 
The power to enforce obedience is 
not dependent on whether an order 
has been wisely or inconsiderately 
made.”—State v. La Toilette, 19 C P. 
412, 414. 100 Or. 1. 

3S. Tez.—Bx parte Armstrong, i S. 
W.2d 674, 110 Tex.Cr. 362. 

40. Wash.—Simon Plano Co. v. Pair- 
field, 174 P. 467, 103 Wash. 206. 

41. Miss.—Ex parte Wimberly, 57 
Miss. 487. 

Wash.—Simon Piano Co. v. Fairfield, 
174 P. 457, 469, 108 Wash. 206, 
Quoting Ooxpui Jtiala. 

48. Wash.—Simon Plano Co. v. Pair- 
field, supra. 

18 C.J. p 14 note 20. 

43. N.T. — Rothman v. Rosmore 
Frocks, 281 N.Y.S. 687, 166 Mlsc. 
781. 

44. U.S.—TJ. S. v. Day, C.aN.J., 25 
F.Ca8.No.l4,934. 

Pa.—Garls* App., 89 A. 1110, 185 Pa. 
497 : 

Va.—Taliaferro v. Horde, 1 Rand. 

242, 22 Va. 242. 

13 C.J. P 15 note 26. 

46. N.T.—Daly v. Amberg, 27 N.B. 
1038, 126 N.T. 490—Bhret v. Rlng- 
ler, 129 N.T.S. 646. 70 Mlsa 627, 
reversed on other grounds 129 N.T. 
S. 551, 144 App.Dlv. 480, appeal 
dismissed 98 N.B. 1102, 204 N.T. 
638. 

18 C.J. p 16 note 24. 


4 ft, Mo.—Ex parte Irwin, 6 S.W.2d 
597. 320 Mo. 20. 

47. D.C.—^Hunter v. U. S., 48 App.D. 
C. 19. 

N.T.—^In re EAnanack's Estate, 278 
N.T.S. 898,166 Mlsc. 86. 

Or.—Stats V. La Pollette, 196 P. 412, 
100 Or. 1. 

Wash.—State v. Morris, 207 P. 18, 
120 Wash. 146. 

13 C.J. p 16 note 26. 

48. Colo.—De La Mater v. Graves, 
198 P. 562, 69 Colo. 255. 

N.T,—In re Landau, 243 N.T.S. 782, 
230 App.Dlv. 808, appeal dismissed 
176 N,E. 816, 266 N.T. 667. 

Or.-State v. La ToDette, 196 P. 412, 
100 Or. 1. 

13 C.J. p 16 note 26. 

49. U.S.—Trlckett v. Kaw Valley 
Drainage Diet, of Wyandotte Coun¬ 
ty, C.C.AJEan., 25 P.2d 861, certio¬ 
rari denied Trlckett v. Eaw Valley 
Drainage Dlst, 49 S.Ct 26, 278 U. 
S. 624, 73 L.Ed. 644. 

Cal—Drew v. Superior Court of Cal¬ 
ifornia In and for Mendocino Coun¬ 
ty, 190 P. 374, 47 CaLApp. 160. 

Colo.—People v. Morley, 211 P. 648, 
72 Colo. 421. 

Ga.—Campbell v. Gormley, 194 S.E. 
177—Holbrook v. James H. Prich¬ 
ard Motor Co., 109 S.E. 164, 27 Ga. 
App. 480. 

Ill—American Cigar Co. v. Berger, 
221 Ill.App. 285. 

Iowa.—St. George's Soa v. Sawyer, 
214 N.W. 877, 204 lowa 108— 
Burtch V. Zeuch, 202 N.W. 542, 200 
Iowa 49, 39 A.L.R. 1849. 

N.J.—Oddo V. Saibin, 161 A. 289, 106 
N.J.EQ. 468—Cooper v. Cooper, 143 
A. 669, 108 N.J.Eq. 416. 
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Or.—State v. La PoUette, 196 P. 412, 
100 Or. L 

Utah.—Liquor Control Commission 
McGUlis, 66 P.2d 1186, 1140, 91 
Utah 686, quoting Corpus Juris— 
Crowther v. District Court of Sait 
Lake County, 64 P.2d 243, 246, 98 
Utah 686, quoting Corpus juris— 
Utah Power & Light Co. v. Rich¬ 
mond Irr. Co., 13 P.2d 320, 80 Utah 
106. 

Wash.—State v. Morris, 207 P. 18. 

120 Wash. 146. 

15 C.J. p 16 note 27. 

Strict rule has not been adhered to 
in some cases.—Gullck v. Hamilton. 
127 N.E. 888, 298 Ill. 126, 9 A-L.R. 
1629—Chicago & Vicinity Hungarian 
Benev. Soc. v. Chicago & Suburb 
Hungarian Aid Soc., 118 NJJ. 1012, 
288 Ill. 99. 

Sa N.J.—Cooper v. Cooper, 143 A. 

669, 108 N.J.Eq. 416. 

Or.—State v. La Pollette, 196 P. 412, 
100 Or. 1. 

Wash.—Simon Plano Co. v. Fairfield, 
174 P. 467, 108 Wash. 206, 

13 C.J. p 16 note 28. 

61. Iowa.—Burtch v. Zeuch, 202 N. 
W. 542, 648, 200 Iowa 49, citing 
Corpus juris; 

N.J.—Cooper v. Cooper, 148 A- 669, 
108 N.J.Ea. 416. 

Wash.—Simon Piano Co. v. Fairfield, 
174 P. 457, 103 Wash. 206. 

18 C.J. p 15 note 29. 

63. N.T.—Harris v. Clark, 10 How. 
Pr. 416. 

18 aJ. p 16 nete SO. 

5a Ill.—BiU Board Pub. Co. y. Mo- 
Carahan, 180 IlLAPP* 642. 
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Change of conditions subsequent to the makii^ of 
a ojurt order may constitute sufficient justification 
for disregarding such order.®* 

§ 16. -Stay or Review of Proceedings 

It I» not contempt to refuse to obey a court order 
where steps taken to review the order amount to super¬ 
sedeas, and any attempt to carry out the order during 
the proceedings for review is contemptuous. 

Exercising the right to have an order on which 
contempt proceedings are based revised is not con¬ 
tempt of court,®® and where steps taken to review 
an order, judgment, or decree by appeal, writ of 
error, certiorari, or other authorized proceeding 
amount to supersedeas, it is not contempt to refuse 
to act under the order of the trial court.®* On the 
other hand, any attempt to carry out the order dur¬ 
ing the pendency of the proceedings for review will 
be adjudged contempt,although, if the party so 
acting has no knowledge of the appeal and super¬ 
sedeas, he is not in contempt ;®* and where a^ stay 
of proceedings on defendant’s motion is granted un¬ 
til the hearing and determination of the motion, 
plaintifif is not punishable for contempt in proceed¬ 
ing after denial of the motion, because he did not 
wait until a formal order on the decision had been 
actually entered.®* If the action to review does not 
operate as a supersedeas, execution of the order 
of the court of first instance is not suspended dur¬ 


ing the pendency of the proceedings.60 Disregard 
of a supersedeas afterward vacated is not con¬ 
tempt.®^ One disobeying an order of court, pend¬ 
ing appeal therefrom, may question such order only 
in so far as he can show it to be absolutely void, and 
cannot be heard to say that it is erroneous, however 
flagrant it may appear to be.** 

§ 17. -Demand for Performance 

Where an order Is for the payment of money or the 
delivery of property, a proper demand must be made 
before the person ordered can be adjudged In contempt, 
and what constitutes a sufficient demand depends on the 
nature of the order. 

Where a court order is for the payment of money 
or for the delivery of property, a proper demand by 
Ae officer or party to whom the money is to be paid 
or the property delivered must be made before the 
person ordered to make such payment can be ad¬ 
judged to be in contempt®* 

What constitutes a sufficient demand to subject a 
party to punishment for contempt for disobedience 
of an order to pay money seems to depend on the 
nature of the order. Accordingly, it has been held 
that, where a court orders money paid into court or 
to an officer thereof, service of the order is a suffi¬ 
cient demand for payment to subject him to punish¬ 
ment for contempt for nonpayment;®* but it has 
also been held that, in order to bring a party in con- 


54>. Mass.—Newton Bubber Works 
V. De las Casas. 84 N.R 119, 198 
Mass. 166. 

18 C.J. p 16 note 39. 

65. AUl—R utledge v. Crampton. 66 
So. 128, 173 Ala. 306. 

18 C.J. P 17 note 47. I 

Abatement of proceedings on rever¬ 
sal of decree on which contempt 
is based see Infra 9 68. 

56L Ill.—People ex rel. Moroney v. 

Allman, 273 IlLApp. 227. 

Minn,—Wilkins v. Corey, 214 N.W. 
776. 172 Minn. 102. 

Mo.—McNealey v. Rouse, 264 S.W. 
383. 

13 C.J. p 16 note 41. 

Fixing of supersedeas bond 
Where an appeal was taken from 
a decree, appellants had a right to 
give a supersedeas bond, and while 
proceeding with due diligence to have 
such bond fixed by a judge of the 
lower court were not subject to con¬ 
tempt proceedings for failure to ob¬ 
serve decree.—Salmon River 
Co. V. District Court of Eleventh Ju¬ 
dicial Dlst in and for Twin Falls 
County, 221 P. 186. 38 Idaho 377. 

67. Aria—City of Phoenix v. Rod¬ 
gers, 84 P.2d 386, 44 Aris. 40. 
N.T.—Fosdlck v. Globe Indemnity 
Co., 178 N.T.S. 866, 189 App.Dlv. 
696—SUvenuan v. Seneca Realty 


Co., 276 N.T.S, 466, 154 Mlsc. 86— 
Oakley v. Cokalete, 45 N.T.S. 782. 
20 Misc. 206, reversed on other 
grounds 44 N.T.S. 1070, 16 App.Div. 
65. 

13 C.J. p 16 note 42. 

Contemptaons act disregarded 
Mont—In re Bums. 271 P. 439, 88 
Mont 200. 

Xndependent collateral act in con¬ 
sequence of the stay is not con¬ 
temptuous.—City of Phoenix v. Rod¬ 
gers, 34 P.2d 386, 44 Aria 40. 
Sonjudiolol proceedings 
Where the stay was of further pro¬ 
ceedings in the court below, acts of 
the litigants involving no further 
judicial proceedings are not con¬ 
temptuous.—^Messenkop v. Duffleld, 
294 P. 716, 211 CaL 222. 

58. U.S.—^Wilson V. North Carolina, 
N.a, 18 S.Ct 436, 169 U.S. 686, 42 
L.Ed. 866. 

IS C.J. p 16 note 48. 

Not served with writ 
Where appointment of new city 
manager was not contrary to writ of 
certiorari commanding that city 
m anager removed by city commission 
should continue In office pending 
decision, and new appointee was not 
served with writ, such appointee 
could not be held in contempt for 
acts contrary to writ—City of Phoe¬ 


nix V. Rodgers, 34 P.2d 386, 44 Aria 
40. 

68 . N.T.—Dady v. O'Rourke, 76 N.T. 

S. 821, 71 App.Dlv. 667. 
eOb Tenn.—McCormick v. Phillips, 
204 S.W. 636, 140 Tena 268, L.R.A, 
1918F 791. 

13 C.J. p 16 note 46. 

Appeal pexfeoted by cost bond In¬ 
stead of supersedeas bond.—^Ex parte 
Klugsberg, 87 S.W.2d '465, 126 Tex. 
226. 

61. W.Va.—State v. Blair, 20 S.B. 
668 , 39 W.Va. 704. 

ea, Tex.—Lytle v. Galveston, etc., 

R. Co., 90 S.W. 816, 41 Tex.ClvJlj?p. 

112 . 

63. Fla.—State v. Petteway, 179 So. 
666 , 671, 131 Fla.' 516, citing Corpus 
Juls. 

N.T.—In re Amy'S Estate, 189 N.T. 

S. 867, 116 Mlsc. 48—Lorton v. Sea¬ 
man, 9 Paige 609. 

IS GJ. p 17 note 62. 

64. N.T.—State Bajok v. Wllchinsky, 
119 N.T.S. 181. 65 Mlsc. 162. 

13 GJ. p 17 note 68. 

Prooeedings Isltlsted by show oaase 
order 

Personal demand by successful 
party on debtor who has neglected 
or refused to obey court order re¬ 
quiring payment of money is not nec- 
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tempt for disobedience of an order or judgment re¬ 
quiring the payment of money, it is not sufficient 
that the order or judgment be served on him, but 
in addition thereto compliance with the order or 
judgment must be explicitly demanded by the party 
entitled to make the demand.®^ Likewise, it has 
been held that, under an order of court directing the 
delivery of property to a receiver, the demand to 
comply therewith should be made by the receiver 
personally.®® A demand made before the time lim¬ 
ited by the order of performance is a nullity.®^ No 
formal demand, however, is necessaiy for the pay¬ 
ment of money ordered, where it appears that the 
delinquent had informed the person entitled to it 
that he would not pay.®® Disobedience of a decree 
requiring the execution, acknowledgment, and deliv¬ 
ery of a deed is not contempt until the deed has 
been presented for execution and the party charged 
has refused to comply with the decree;®® and it has 
also been held that, to put parties in contempt for 


disobedience of a decree commanding them to exe¬ 
cute an instrument of a certain form, a certified 
copy of the decree and a copy of the instrument pro¬ 
posed should be served a reasonable time to permit 
of examination before the peremptory demand for 
the execution is made.*^® 

§ 18. — Notice of Order 

A peraon ordinarily cannot be brought Into contempt 
for noncompliance with an order or decree of court, un¬ 
less personal service thereof Is made or actual knowledge 
of such order Is had by him. 

Unless the circumstances are such as to render 
service of notice or knowledge thereof unneces- 
sary,7i a person cannot be brought into contempt 
for not complying with an order or decree of court 
unless personal service thereof has been made bn 
him,'^2 or unless he has had actual notice of the 
making of such order or of the rendition of such 
judgment or decree.*^* Service of a copy of the or- 


essary as foundation for contempt 
proceeding, where proceeding is Ini¬ 
tiated by order to show cause, and 
not by warrant of attachment with¬ 
out notice.—^Potter v. Emerson-Steu¬ 
ben Corporation, 294 N.Y.S. 970, 162 
Mlsc. S92, aflirmed 296 N.T.S. 684, 251 
App.Div. 841. 

es. N.T.—Sutton V. Sutton, 180 N.T. 
S. 368, 146 App.Div. 846—Ealmano- 
witz.v. Kalmanowltz, 95 N.Y.S. 627, 
108 App.Div. 296. 

18 C.J. p 17 note 65. 

By whom denund made 

(1) Demand on respondent was in- 
sufflclent as basis for contempt or¬ 
der, where made by attorney who did 
not appear in original proceeding, 
and plaintiff failed to acknowledge 
authorization to make d«nand.—In 
re Flynn’s Estate, 245 N.Y.S. 621, 
137 Mlsc. 900. 

(2) “Demand must be made by the 
trustee or other legally appointed 
representative in person, or, in case 
of a corporation, hy one of its duly 
authorised officers, or by the attor¬ 
ney in the original proceeding per¬ 
sonally, or by a person especially au¬ 
thorized by the representative. This 
authorization must he in writing, ac -1 
knowledged by the representative, 
and the original should be exhibited 
to the respondents at the time of de¬ 
mand."—In re Amy's Estate, 189 N.Y. 
S. 367, 116 Mlsc. 48. 

(3) A demand by an attorney for 
the receiver was sufficient—Potter 
V. Bmerson-Steuben Corporation, 294 
N.Y.S. 970, 162 Misc. 392, affirmed 
296 N.Y.S. 684, 261 AppJDiv.- 841. 

ee. N.Y.—Panton v. Zebley, 19 How. 
Pr, 894. 

67. ni.—Johnson v. Yon Settler, 66 
ni. 63. 


ea Mich.—Potts V. Potts. 36 N.W. 
240, 68 Mich. 492. 

6d. Mich.—^feerry v. Innes, 86 Mich. 
189. 

TO. N.Y.—^McB»iar v. Hanson, 18 
Abb.Pr. 399. 

71. Attoxneys atid offloers of conit 

(1) Service of a court order com¬ 
manding an attorney to restore to 
the court flies papers taken there¬ 
from is not required, although the 
attorney was not in court when the 
order was made.—Wisconsin, eta, R. 
Co. V. Given, 29 N.W. 611, 69 Iowa 
581. 

(2) Under a statute which makes 
particular orders binding on Officers 
of the court without service thereof, 
an executor who fails to file an ac¬ 
count as ordered Is guilty of con¬ 
tempt although not served with the 
order.—^In re Blumenthal’s Estate, 
266 N.Y.S. 616, 147 Mlsc. 649. 
Deliberate absence 

Where a party absents himself so 
that service of an order. Judgment, 
or decree cannot be personally made 
on him, service of notice thereof on 
him is unnecessary in ofder that he 
may be in contempt for noncompU- 
ance therewith. 

N.J.—Fairchild v. Palrchild, Ch., 13 
A. 699. 

18 C.J. p 17 note 61. 

Subsequent order 

Where an original order has been 
personally served on a party and he 
obtains a stay of proceedings, no 
personal service df subsequent orders - 
on him is necessary to the validity 
of an order adjudging him in con¬ 
tempt for disobedience of the order. 
—Grant v. Greene, 106 N.Y.S. 632, 
121 App.Div. 756—18 C.J. p 18 note 
69. 


72. CaL—N. Y. Z. Oil Co. v. Supe¬ 
rior Court of Los Angeles County. 
64 P.2d 80, 11 CaL4pp.2d 607— 
People V. Ernsting, 226 P. 841, 66 
Cal.App. 797—^People v. Hadley, 226 
P. 836, 66 Cal.App. 370, followed in 
226 P. 841, 66 Cal.App. 796—Bran- 
dee v. Superior Court in and for 
Santa Barbara County, 172 P. 1130, 
86 Cal.App.’567. 

Mo.—Ex parte Martin, 62 S.W.2d 406, 
380 Mo. 1142—^Ex parte Le Mond, 
245 S.W. 1057, 295 Mo. 586. 

N.J.—In re Singer, 166 A. 427, 428, 
109 N.J.Eq. 103, citing Corpus Jn- 
zlB, and reversing 147 A. 328, 105 
N.J.Eq. 220. 

N.Y.—Peters v. Berkeley, 219 N.Y.S. 
709, 219 App.Div. 261—Johnson v. 
Ackerman, 181 N.Y.S. 772, 192 App. 
Dlv. 890—In re Strandburg*s Es¬ 
tate, 247 N.Y.S. 194, 138 Mlsc. 732, 
modified 248 N.Y.S. 164, 138 Misc. 
859—In re Amy's Estate, 189 N.Y. 
S. 367, 116 Misa 48. 

18 C.J. p 17 note 62. 

Order, mUe mute pro tunc, includ¬ 
ing therein requirements different 
from those expressed In existing 
court records, cannot be made the 
basis of a contempt proceeding un¬ 
til after such changes in the order 
have been brought to the personal at¬ 
tention of the person thereby affect¬ 
ed.—^Maier v. Luce, 216 P. 899, 61 Cah 
App. 662. 

Service on attorney held proper 
CaL—Shlbley v. Superior Court In 
and for City and County of San 
Francisco, 262 P. 832, 202 CaJ. 738. 

73. U.S.—Irving Trust Co. v. Spruoe 
Apartments, D.CPa., 44 F.2d 213, 

CaL—People v. Bmstlng, 226 P. 841, 
66 CaLApp. 797—People v. Hadley, 
226 P. 836, 66 CaLApp, 370, folr 
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der is not required where the person disobeying it 
had actual knowledge of its existence.^^ Accord¬ 
ingly, although no copy is served on him, one in 
court when an order was made is bound thereby;^® 
but an announcement by the court, while neither 
a party nor his counsel is present, that the party 
will be required to do a certain act does not furnish 
basis for contempt proceedings for failure to comply 
therewith^* 

§ 19. -Ability to Comply 

For a failure to obey an order of court to constitute 
contempt, the person to whom the order Is directed 
must be able to comply therewith, unless the Inability to 
do so Is a result of his own wronoful act. 

It is essential to constitute a contempt that the 
thing ordered to be done be within the power, of the 
person against whom the order is directed.^^ Ac¬ 
cordingly, there is no contempt in refusing to obey 
an order where the party charged, without fault 


on his part, is unable to comply therewith,^* as, for 
instance, where he is unable to comply with an or¬ 
der to surrender property^® or a person^o Qy^j. 
which he no longer has possession or control. To 
excuse, however, it must be shown satisfactorily 
that the party charged cannot obey or perform the 
thing required,*^ for if articles ordered to be pro¬ 
duced can be obtained by the party charged, failure 
to produce will be held contempt.*^ Also, a party 
will be punished as for contempt where the inability 
to obey is brought about through his negligence^s 
or willfulness.®* So, too, if the order could have 
been obeyed when made, the party is in contempt, 
although at the time of the contempt proceedings he 
could not comply.®^ However, it has been held that 
contempt by an officer in disobeying a writ directed 
to him in his official capacity is purged when his 
term of office expires.®® One is not guilty of con¬ 
tempt where he attempts to obey a court order to 


lowed in S26 P. 841, Cal.App. 
796. 

Ga.—Tomlin v. Rome Stove & Range 
Co.. 187 S.E. 879, 880, 183 Ga. 183, 
citing Ooipni Jitda. 

Idaho.—Hay v. Hay, 132 P. 895, 40 
Idaho 169, 

La.—Dauenhauer v. Rosaner, 83 So. 
647, 146 La. 849. 

N.J.—In re Singer, 166 A. 427. 428. 
109 N.LEqi. 103, citing Oorpna Jn- 
zia, and raveralng 147 A. 328, 106 
NJ.HQ. 220. 

Or.—State v. La PoUett, 284 P. 283, 
182 Or. 267. 

Pa,—^In re Messmore’s Estate, 141 A. 
724, 298 Pa. 68. 

Tex.—^Elx parte Cragg, Cr., 109 S.W. 
2d 479. 

18 aJ. p 18 note 68. 

FzezeanlBite 

Ejiowledge of an order of court is 
a prerequisite to conviction for con¬ 
tempt of the order.—Kelton v. XT. S.. 
aCLAGa., 294 P. 491, certiorari de¬ 
nied Douglas v. n. S.. 44 S.Ct 408. 
264 n.S. 690, 68 Lm 864. 

E'o oonstzootlva oontemit 
A sheriff and a jailer who did not 
know that writ of habeas corpus had 
issued when prisoner was removed 
from jail, or reason for removal, were 
not guilty of constructive contempt j 
of court—Ex parte Cragg, Tex.Cr., 
109 S.W.2d 479. 

7A CaL—Shibley v. Superior Court 
in and for City and County of San 
Prandsco, 262 P. 332, 202 Cal 788. 
Pa.-^n re Messmore’s EstatOi 141 A 
724, 298 Pa. 63. 

Wash.—State v. Uohar, 18 P.2d 464, 
169 Wash. 368. 

IS C.J. p 18 note 64. 

Bvror is potted sotieo 
Person not party to attachment 
proceedings, but given personal no¬ 


tice thereof, may he cited for con¬ 
tempt notwithstanding error In post¬ 
ed notice.—^Pushman v. Guthard, 288 
N.W. 656, 121 Neb. 836. 

75. Cal.—Ex parte Mason, 282 P. 

157, 69 CaLApp. 598. 

N.J.—Campbell v. Siegler, 162 A 155, 
10 N.J.Misc. 989. 

13 C.J. p 18 note 66. 

Present when intention indicated 
Party present when court indicat¬ 
ed certain order would be made but 
outside state when It was made may 
be held in contempt for violation 
thereof.—Shibley v. Superior Court 
in and for City and County of San 
Prancisco, 262 P. 332, 202 Cal. 738. 

7& Wash.—Jones v. Jones, 184 P. 

528, 76 Wash. 60. 

; 13 C.J. p 18 note 66. 

77. Cal.—Van Hoosear v. Railroad 
Commission of California, 207 P. 
903, 189 Cal. 228—^Ex parte John¬ 
son. 50 P.2d 462, 9 CalApp.2d 478. 

78b U.S.—Boyd v. Gluckllch, Iowa, 
116 P. 131, 63 C.aA 451. 

Mont—In re Bums, 271 P.. 489, 88 
Mont 200. 

N.J.—Royce v. Royce, 1 A2d 878, 124 
N.J.Bq. 469. 

N.M.—Andrews v. McMahan, 86 P. 

2d 743, 48 N.M. 87, 120 AKR. 697. 
N.Y.Waffe v. Weld, 167 N.T.S. 1039. 
181 App.Dlv. 16—Harrison v. De 
Hart, 170 N.T.S. 630, 103 Misc. 686. 
18 CJ. p 18 note 72. 

79. Ga.—Lewis v. Theodoro, 126 S. 

E. 168, 88 GaJLpp. 856. 

IlL—Pwunheim v. Miller, 241 HLApp. 
828. 

N.T.—In re Howard, 194 N.T.S. 106, 
201 App.Dlv, 128—In re Ihrlg, 169 
N.T.S. 278, 181 App.Dlv. 866, re¬ 
versing 167 N.T.S. 1051, 102 Mlso. 
1, affirmed Ihrig v. WlUiama, 119; 
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N.E. 1060, 223 N.T. 670—Rossi v. 
Shapiro, 262 N.T.S. 94, 146 Misc. 
876—Kram v. Adler, 212 N.T.S. 727, 
126 Misc. 179. 

Tex.—Allen v. Woodward, 239 S.W. 
602. 608, 111 Tex. 467, 22 AL.R. 
1268, citing Corpus Juris, 

18 C.J. p 19 note 73. 

SOL Mont—^In re Bums, 271 P. 439, 
88 Mont 200. 

81. N.T.—Segar v. Strauchler, 220 
N.T.S. 819, 219 App.Div. 804—Polo 
V. Stem, 291 N.T.S. 907, 161 Misa 
264, modUled on other grounds 291 
N.T.S. 911, 249 AppiDiv. 688, mo¬ 
tion denied 292 N.T.S. 458, 249 App. 
Div. 817. 

18 aj. p 19 note 74. 

83. Pa.—^Tuttle V. Mechanics', etc., 
Loan Co., 6 Whart 216. 

Tex.—Ex parte KnoUenherg, 69 S.W. 

2d 87, 123 Tex. 126. 

Partial inability no defenae 
Idaho.—Bean v. State, 79 P.2d 640. 
Sa Ky.—Reed v. Reed, 74 S.W. 207, 
24 E:y.L. 2488. 

S.a—Pitman v. Cdarke, 26 S-CL. 816. 
Ofc Cal.—^Van Hoosear v. Railroad 
CommlBsion of California, 207 P. 
908, 189 CaL 228. 

HawalL—Wong Buck Kam v. Lee 
Chee, 80 Hawaii 630. 

Mont—State ex reL Murphy v. Sec¬ 
ond Judicial Dlst. tourt in and for 
Silver Bow Coanty, 41 P.2d 1113, 
99 Mont. 209. 

18 GJ. p 19 note 77. 

85b U.S.—^London Guarantee, etc., 
Co. V. Doyle, aC.Pa., 134 F. 125. 
HL—McAtee v. McAtee, 116 IllApp. 
611. 

Iowa.—Tredway v. Van Wagenen, 60 
N.W. 180, 91 Iowa 666. 
aa. Wash.—State v. Wallace, 164 P. 
741. 



17 C.J.S. 


CONTEMPT 


§19 


the best of his ability,or where a party interested 
m the enforcement of the decree makes compliance 
therewith legally impossibk.88 

Payment of money. To constitute contempt for 
disobedience of an order requiring the payment of 
money, there must exist an ability to comply there- 
with.89 Accordingly, in the absence of statutory 
provisions to the contrary,3° inability to comply 
with an order requiring the payment of money re¬ 
sulting from poverty, insolvency, or other cause 


not attributable to tie fault of the party charged 
wiU ordinarily be received as a valid excuse from 
the consequences of contempt*^ The inability to 
pay must clearly appear,* 2 although it has also been 
held that defendant should not be convicted where 
the evidence leaves it doubtful as to his present abil¬ 
ity to comply with the order.** When the inability 
is due to the wrongful act of the party himself 
the contempt is not excused,*^ as where he has 
misapplied or misappropriated funds held by him 
as attorney,*8 administrator or executor,*® receiv- 


B7. Mo.—lac parte Puller, 60 S.W. 

2d 654, 380 Mo. 871. 

30 , N-,T._in re Springer's Estate, 
262 N.T.S. 872, 146 Misc. 446, af¬ 
firmed In re Lleberman, 264 N.T. 

S. 808, 288 App-EIv. 806, appeal dis¬ 
missed 188 N.B. 117, 262 N.T. 678. 

89. TJ.S.—In re Byrd Coal Co., C. 
aA.N.Y., 88 P.3d 266. 

Minn.— Cohen v. Mirvlas Mfg. Co., 
216 N.W. 606, 178 Minn. 100, citing 
Ooxpns Juris. 

Mo.—parte Puller, 60 S.W.2d 664, 
830 Mo. 371. 

Or.—State v. La Pollett, 284 P. 288, 
132 Or. 257. 

90 . Ky.—Livingston County v. 
Crossland, 17 S.W.2d 1018, 229 Ky. 
788. 

18 CJ. p 19 note 80. 

91. n.S.—In re Sobol, N.T., 242 P. 
487, 166 aCLA 263. 

Gku—Paschal v. Melton, 164 S.E. 767, 
174 GkL 910. 

HI.—Mueller v. Yan Drlessche, 286 
I11.APP. 420. 

TTan. —In re Davison, 266 P. 660, 126 
Kan. 807. 

Ky.—Rudd v. Rudd, 214 S.W. 791, 
184 Ky. 400. 

Mich.-Klimek v. BorkowskI, 248 N, 
W. 818, 269 Mich. 883. 

Minn.—Laff v. Laff, 200 N.W. 986, 
161 Minn. 122. 

N.J.—Burack v. Mayers, 194 A. 178, 
122 N.J.Ea. 859—^Lakewood Trust 
Co. y. Lawshane Co., 140 A. 884, 
102 N.J.Eq. 270, reversing 188 A. 
876, 101 N.J.Ea. 460. 

N.M.—Armijo v. Armijo, 217 P. 623, 
29 N.M. 15, citing Oorpns Joris. 
N.T.—In re Lleberman, 264 N.T.S, 
803, 238 AppJDlv. 305, affirming In 
re Springer's Estate, 262 N.T.S. 
872, 146 Mlsc, 446, and appeal dis¬ 
missed 188 N.E. 117, 262 N.T. 678 
—Andrews v. Andrews, 2 N.T.S.2d 
576, 166 Mlsc. 885—Title Guarantee 
& Trust Co. V. Peldon Realty Cor¬ 
poration, 267 N.T.S. 48, 149 Mlsc. 
206—In re Selgrist's Estate, 262 N. 

T. S. 629, 148 Mlsc. 286—Walters v. 
Reinhoudt, 225 N.T.S. 128, 180 
Mlsc. 746, affirmed 228 N.T.S. 917 
—^In re Levison's Estate, 169 N.T. 
S. 826—In re Rugg, 3 N.T.St 224, 
4 Dem.Surr. 106. 

Or.—State ex reL Mallett v. Shannon, 


64 P.2d 87, 166 Or. 882—State ex 
rel. Hall v. Hall. 65 P. 2d 1102, 168 
Or. 127—State ex rel. Nichol v. 
Nlchol, 20 P.2d 221, 142 Or. 286. 
Pa—International Shoe Co. v. Dut- 
tenhofer, 182 A. 91, 120 PaSuper. 
102 . 

Utah.—^Mary Jane Stevens Co. v. 

Poley, 248 P. 815, 67 Utah 678. 
Wash.—State v. Phipps. 24 P.2d 1078, 
174 Wash. 448. 

18 C.J. p 20 note 81. 

XnablUty aadslng saheafioent to order 
Statute that Inability to pay mon¬ 
ey existing when order to pay'was 
made la defense to contempt proceed¬ 
ing does not deny defense of subse¬ 
quent Inability.—^Donnels v. BouU- 
lion, 115 So. 439. 165 La 146. 

Former tmlawfol conversion Immate- 
lial 

Mo.—Ex parte Puller, 60 S.W.2d 654, 
330 Mo. 871. 

92. U.S.—Cutting V. Van Pleet, CaL, 
262 P. 100, 102, 164 C.aA 212, 
quoting Ctaxpns Jlxrls. 

Ky.—Honaker v. Honaker, 101 S.W. 
2d 679, 684, 267 Ky. 129, citing 
Corpus Juris—Roper v. Roper, 47 
S.W.2d 517, 619, 242 Ky. 658, citing 
Corpus Jurla 

Mich.—Ex parte Rldgley, 245 N.W. 
808, 261 Mich. 42. 

RL—Caswell v. Bathrlck, 169 A. 

321, 64 RL 30. 

IS C.J. p 20 note 82. 

Oixoumstanoes constituting ground 
for modification of order will not ex¬ 
cuse defendant—Kats v, KAtz, 166 A 
176, 118 N.J.Eq. 75. 

Extent of dlsodosTire 
Attorney, seeking to avoid im- 
prisonpcent for failure to obey order 
directing payment to trustee of mon¬ 
ey exacted from bankrupt In con¬ 
templation of filing of bankruptcy 
petition on ground of Inability to 
pay, must categorically and In detail 
swear to extent of all his present 
resources, and not merely resources 
from hls profession, and most show 
what became of money received from 
bankrupt.—^In re Byrd Coal Co., C.C. 
AN.T„ 88 P.2d 268. | 

93 . U.S.—In re Davison, D.C.RL, 
148 P. 673. 

94. Minn.—Ryerson v. Ryerson, 260 

25 


N.W. 680, 531, 194 Minn. 860, cit¬ 
ing Corpus Juris. 

Mo.—^Bx parte Puller, 60 S.W.2d 664, 
880 Mo. 371. 

Or.—State ex rel. Mallett v. Shannon, 
64 P.2d 87, 155 Or. 882—State ex 
rel. Hall v. Hall, 56 P.2d 1102, 166 
Or. 127—State ex reL Nlchol v. 
Nlchol, 20 P.2d 221, 142 Or. 286. 

Pa.—^In re Messmore's Estate, 141 A 
724, 726, 293 Pa. 63, quoting Cor¬ 
pus Juris. 

Tex.—Ex parte Klugsberg, 87 S.W.2d 
465, 126 Tex. 226. 

Wash.—State v. Phipps, 24 P.2d 1073, 
174 Wash. 448—^In re Anderson, 
167 P. 70, 97 Wash. 688 . 

18 C.J. p 20 note 88 . 

Wrongful claim, of ahiUty to pay 
Guardian having testified on final 
account that he had one thousand 
two hundred fifty dollars which he 
could pay over, that money had been 
raised by guardian's brother and 
withdrawn subsequent to hearing on 
final account was no excuse for fail¬ 
ure to turn It over.—^In re Anderson, 
167 P. 70, 97 Wash. 683. 

96. Ga.—Smith v. McLendon, 69 Ga. 
628. 

18 aj. p 20 note 84. 

96. Iowa.—Wise v. Chaney, 26 N.W. 
699, 67 Iowa 78. 

Ky.—Rudd v. Rudd, 214 S.W. 791, 184 
Ky. 400. 

Pa.—^In re Messmore's Estate, 141 A 
724, 726, 298 Pa. 68 , Quoting Cor¬ 
pus Jtuds with approval.—In re 
Weaver’s Estate, 174 A 906, 114 
Pa.Super. 489, 

13 C.J. p 20 note 86 . 
ruing of inventory showing charge 
A defendant in suit in equity who 
did not comply with decree requiring 
defendant to pay to herself as execu¬ 
trix of her deceased husband’s estate 
a certain sum and to file In probate 
court an amended Inventory listing 
such sum as an additional asset of 
husband's estate was guilty of "con¬ 
tempt," even If defendant was unable 
to pay amount specified because she 
had spent it, since that fact did not 
excuse &llure to file inventory, which 
would merely show that she charged 
herself with the amount and not that 
she admitted possession of money 
in contradiction to her testimony; In 
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g^rdian,88 or in other trust capacity.9® 

§ 20. Fictitious Bail or Security 

Knowingly giving flctitious or Insufficient ball or 
security may constitute contempt. 

Contempt of court may arise under some circum¬ 
stances from giving or providing bond or bail with 
fictitious sureties,1 or from falsely justifying as 
surety,2 or from willfully and fraudulently* or 
knowingly^ furnishing, or procuring the court’s ap¬ 
proval of, worthless or insufiBcient security. Un¬ 
der some statutes, however, false justification as 
surety is not punishable as a civil contempt unless 
it injuriously affects the rights or remedies of a 
party, to a civil action or proceeding and the 
same is true as to the giving of a bond with an in¬ 
solvent surety.® A surety who disposes of all his 
property pending the proceedings, with the deliber¬ 
ate intent of making his obligation nugatory, is not 
guilty of contempL'f 

§ 21. Interference with Persons or Property 
in Custody of Law 

Any unauthorized Interference with persons or prop¬ 


erty In the custody of the law generally constitutes con¬ 
tempt. 

It may be stated as a general rule that any unau- 
thoruted interference with persons in the custody 
of the law is contempt.® Thus one in custody, who 
escapes or permits himself to be rescued,® or a sher¬ 
iff who makes no effort to protect a prisoner in his 
custody pending stay of execution from mob vio¬ 
lence which he has reason to apprehend^® is guilty 
of contempt Also, where the custody of a child is 
is controversy in a divorce suit, the refusal of de¬ 
fendant to disclose to the court the whereabouts 
of such child is contempt.^! On the other hand, it 
has been held that an interference with the custody 
of a person under sentence of a court is not con¬ 
tempt and that, where a minor, being a party to 
a suit, is by his consent taken out of the court’s 
jurisdiction, the party taking him is not guilty of 
contempt.1* Moreover, it has been held that it is 
not contempt to take a prisoner out of the state by 
virtue of extradition proceedings, pending an appli¬ 
cation in his behalf for habeas corpus,^* although 
tha rule does not seem to be universally approved.^® 

Property. Any unauthorized interference with 
property in the custody of the law,^® as, for in- 


eaulty case.—^Heroux v. Heroux, R.I., 
194 A. 741. 

97. Mass.—Cartwright’s Case, 114 
Mass. 280. 

N.J.-iIn re Hendricks, 166 A. 211,113 
N.J.B<i. 98. 

98. Pa.—Leiter’s App., 10 Wkly.N.C. 
226. 

13 C.J. p 20 note 87. 

99. Ill—People v. La Mothe, 168 N. 
H 6, 331 IIL 351, 60 A.L.R. 316. 

Mo.—^Puller v. Smedley, App., 48 S. 

W.2d 131, 184, citing Corpus Juris. 
Pa.—In re Weaver's Estate, 174 A 
905, 114 Pa.Super. 439. 

Utah.—^Mary Jane Stevens Co. v. 

Foley, 248 F. 815, 69 Utah 578. 

13 CJ. p 20 note 88. 

1. IT.T.—Matter of Westminster Re¬ 
alty Corp., 108 N.T.S. 561, 123 App. 
Div. 797. 

IS C.J. p 20 note 89. ‘ 

S. Ran.—State v. Arnold, 28 P.2d 
489, 138 Kan. 1. 

13 C.J. p 20 note 90. 

It is immatezlal vhethev court was 
mUled by false representations of 
surety, contempt being complete 
when false statements were present¬ 
ed.—^People V. Berof, 11 NJB}.2d 986, 
867 HI. 454, affirming 7 NMZO 919, 
290 IlLApp. 1. 

ai Kan.—State v. Arnold, 28 P.Sd 
489, 138 Kan. 1. 

i. N.T.—Nuccio V. Porto, 76 N.T.S. 

96, 72 App.I>iv. 88. 

IS CJ. p 20 note 91. 


B. N.Y.—Schrelber v. Raymond, etc., 
Mfg. Co., 45 N.Y.S. 442, 18 App. 
Dlv. 168. 

13 C.J. p 20 note 92. 

e. N.Y.—In re Wilkes, 30 N.T.S. 481. 

7. N.T.—Dollard v. Koronsky, 123 
N.T.S. 11. 188 AppJDiv. 218, afflrm- 
Ink 121 N.T.S. 987, 67 MUsc. 90, re¬ 
versing 118 N.T.S. 922, 64 Misc. 
611, and affirmed 93 N.E. 1119, 199 
N.T. 668. 

8. XJ.S.—^U. S. V. Shipp, Tenn., 29 S. 
Qt. 637, 214 U.S. 386. 53 L.Ed. 1041. 

13 C.J. p 21 note 97. 

Obedience void order of discharge 
A sherlfC who discharges a prison¬ 
er in obedience to a void order de¬ 
claring the commitment void and 
discharging the prisoner is guilty 
of contempt—In re Leggat 66 N.B. 
1009, 162 N.T, 487, 31 N.T.Civ.Proc. 
6, reversing 62 N.T.S. 208, 47 App. 
Div. 881, SO N.Y.Civ.Proc. 108, 
fiLOittag to mob violmoe,- resulting 
in taking a prisoner from the cus¬ 
tody of the law, Is contempt—U. S. 
V. Shipp, Tenn., 27 S.Ct 166, 208 U. 
S. 563, 61 L.Ed. 319, 8 Ann.Cas. 265. 
ft. N.J.—State V. Ackerson, 25 N.J. 
Law 209. 

Vi. U.S.—^U. S. V. Shipp, Tenn., 29 S. 

Ct 687, 214 U.S, 886, 63 L.Bd. 1041. 
11. m.—Cottier v. People, 61 DL 
App. 17. 

IS. Fla.—Ex parte Turner, 74 So. 
■ 814, 73 Fla. 860, L.RA,1917D 356. 
La.—Hundley v. Folsy, 91 So.- 164, 
160 La. 716, 21 AL.R. 826. 
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An attorney, who violated Jail rule 
by mailing prisoner^ lettera to Ju¬ 
rors, was not guilty of contempt In 
the absence of a showing that the 
rule was prescribed by the city coun¬ 
cil with approval by the corporation 
court.—Gutterman v. Commonwealth, 
199 S.E. 608, 171 Va. 619. 

13. Ind.—Whittem v. State, 36 Ind. 
196. 

18 C.J. p 21 note 1. 

lA Tex.—Ex p. Lake, 40 S.W. 727, 
87 Tex.Cr. 666, 66 Am.S.R. 848. 

lA Mont—State v. Seventh Judicial 
Diet Ct, 74 P. 412, 29 Mont 280. 
13 aj. p 21 note 5. 

1ft U.S.—Cramer v. Lamb, C.C.A 
Miss., 48 F.2d 637, certiorari grant¬ 
ed Lamb v. Cramer, 52 S.Ct 43, 284 
U.S. 609, 76 L.Ed. 621, and affirmed 
Lamb v. Cramer, 62 S.Ci 316, 285 
U.S. 217, 76 L.Ed. 716—In re Coch¬ 
ran, D.aWash., 40 P.2d 282, af¬ 
firmed, C.C.A, Seattle Curb Ex¬ 
change V. Knight, 46 F.2d 84. 

Cal.—^Hollar v. Superior Court In and 
for Los Angeles County, 35 P.2d 
417, 418, 140 Oal.App. 231, citing 
Corpus Juris. 

Colo.—Clear Creek Power & Develop¬ 
ment Co. V. Qutler, 246 P. 939, 79 
Colo. •365, 48,AL.R. 237. 

Fla.-Ex parte Puller, 128 So. 488, 
99 Fla. 1166. 

IIL—^E^neisel v. Ursus Motor Co., 147 
N.B. 243, 816 HI. 336, 89 AL.R. 1, 
affirming 284 IlLApp. 371 and error 
dismissed Gilmore v. People of 
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stance, property under a valid levy of attachments^ 
0 ,*- execution,S8 constitutes contempt It is essen¬ 
tial, however, before holding a person in contempt 
for such interference, that the property interfered 
with be identified as within the custody of the law, 
since the rule does not apply to an interference with 
other property.S9 So, a conditional vendor who 
brings an action to replevin goods not within the 
custody of the law ,20 or who repossesses his goods 
in accordance with the terms of his contract and 
refuses to return them to his vendee’s assignee ,21 
is not guilty of contempt; and the same is true as 
to an owner of property who takes it by force from 
a person authorized by a decree to receive it on 
giving bond, after the bond has been given .22 Fur¬ 
thermore, where property is in the custody of the 
court, the mere bringing of a foreclosure suit with¬ 
out the consent of the court, unaccompanied by any 
interference with the possession of the mortgaged 
property or by any disobedience of the court’s or¬ 
ders or process, does not constitute contempt.28 

Destruction, removal, concealment, or disposal of 


‘ §22 

the subject matter of a suit as constituting con¬ 
tempt is treated supra in § 11. 

§ 22. Misconduct of, or Affecting, Jury 

a. Misconduct of jury 

b. Misconduct affecting jury 

a. Misconduct of Jury 

Misconduct by a Juror which prevents, or tends to 
prevent, a fair and impartial consideration of the case 
on its merits accordins to the law and evidence, consti¬ 
tutes contempt. 

Any misconduct on the part of a jiuor which pre¬ 
vents, or tends to prevent, a fair and impartial con¬ 
sideration of the case on its merits according to the 
law and evidence constitutes contempt,^^ such as re¬ 
fusing to serve,25 expressing an opinion respecting 
the merits of the case for the purpose of disqualify¬ 
ing himself as a juror, 2 5 separating from the other 
jurors in violation of the court’s order,27 improper¬ 
ly conversing with the parties or others in relation 
to the action.28 Or misconduct of jurors in deter- 
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state of nilnoia, 47 S.Ct 109, 273 

U. S. 772, 71 L.Bd. 884. 

18 aJ. p 21 note 97, p 42 note 98 [a]. 

A mere threat to levy on the prop¬ 
erty of a bankrupt after hla adjudica¬ 
tion aa auch is not a contempt.—In 
re McBryde. D.C.N.C.. 99 F! 686. 

The receipt and dlvenlon of prop¬ 
erty In gxemio legls with the Inten¬ 
tion of defeating any decree which 
might ultimately be rendered, to¬ 
gether with the retention of auch 
property after the entry of a decree, 
is an obstruction of Justice constitut¬ 
ing a contempt of court—Lamb v. 
CSramer, Miss., 52 S.Ct 316, 286 T7.S. 
217, 76 L.Eld. 716, affirming, C.C.A., 
Cramer v. Lamb, 48 F.2d 637, certio¬ 
rari granted Lamb v. Cramer, 62 S. 
Ct 43, 284 TJ.S. 609, 76 L.Bd. 621. 
XT. Fla.—Bx parte Puller, 128 So. 
488, 99 Fla. 1165. 

' Property seized under distress 
wilt and in possession and ‘control 
of sheriff Is In custodia legis and any 
Interference therewith constitutes 
contempt of court—Adams v. Bums, 
172 So. 75. 126 Fla. 686. 

OonstmcldvB attaohmeiLt 
Meddling with property only con¬ 
structively attached does not constl^- 
tute a contempt—Steam Stone-Cut¬ 
ter Co. V. Windsor Mfg. Co., C.C,Vt., 
8 F. 298, 18 Blatchf. 291. 

18L Fla.—Hooker v. Wiggins, 189 So. 
803. 104 Fla. 855. 

Miss.— Shelton v. State, 107 So. 668, 
142 Miss. 118. 

N.T.—^Burton v. Jurgensen, 244 N.T. 
S. 820, 188 Mlsc. 69. 

la. Fla.—Southern Cotton Oil Co. 

V. Bates, 141 So. 816. 106 Fla. 878. 


Wash.—State v. Hansen, 232 P. 829, 
182 Wash. 663. 

BeposseasloiL by mortgagees 
Where mortgagees repossessed and 
refused to surrender chattels to con¬ 
stable attempting to levy order of 
sale under Judgment against mort¬ 
gagor, and property was not under 
process nor In custodia legis, mort¬ 
gagee was not in contempt of court 
—^Porter v. Guggenheim, Tex.CIv. 
App., 107 S.W.2d 891, error dismissed. 
Property improperly seized by zheriff 
Colo.—^Kllker v. People, 188 P. 744, 
68 Colo. 174. 

Beo^vlng moneys not undra oon- 
trCl of the court does not render the 
recipient guilty of criminal contempt 
in the absence ojf an absolute order 
enjoining their receipt—Town of 
Wilmurt v. Wright 171 N.T.S. 230, 
183 App.Dlv. 306, 88 N.T.Cr. 487. 

Blver water held In oustodla legis, 
after filing of order of determination 
of water rights with clerk of court 
by state engineer.—State v. District 
Court of Sixth Judicial Diet, of Ne¬ 
vada, in and for Humboldt County, 
28$ P. 418, 52 Nev. 270. 
aoi Colo.—^Payne v. People, 178 P. 
897, 66 Colo. 76. 

ai. Ind.—^In re Savage, 12 N.B.2d 
141. 

83. TJ.S.—IT. S. V. Towns, D.CN.T., 
28 F.Caa.No.16.634, 7 Ben. 444. 

IS C.J. p 21 note 8. 

33. TJ.S.—Isaacs v. Hobbs Tie & 
Timber Co., C.CJLTex., 76 P.2d 209, 
certiorari denied 65 S.Ct 834, 295 
U.S. 768, 79 L.Bd. 1697. 

34. A statute authorizing the fed¬ 
eral courts to punish certain misbe- 

27. 


havior as contempt extends to any 
misbehavior of a trial Juror in his 
capacity as such, if It tends to ob¬ 
struct the administration of Justice. 
—Redman v. TJ. S., C.C.A.Arlz., 77 F. 
2d 126. 

Gonsptrinff to violate oath 
If grand Juror, before taking oath 
that he will present no person 
through malice, hatred, or 111 will, 
has entered Into an agreement or 
conspiiucy to violate It, and, as a 
grand Juror, is engaged in consum¬ 
mating that agreement or conspiracy, 
he is in contempt, and may be pun¬ 
ished.—Joslyn v. People, 184 P. 876, 
67 Colo. 297, 7 A.L.R. 339. 

3A Ala.—Powell v. State, 48 Ala. 
164. 

aa U.S.—U. S. v. Devaughan, D.C, 
26 P.Cas.No.14.952, 3 Crunch C. 
C. 84. 

13 C.J. p 23 note 42. 

37. 111.—People V. Rosenthal, 18 N. 
B.2d 814, 294 Ill.App. 274—People 
V. Even, App., 13 N.E.2d 820. 

18 C.J. p 23 note 48. 

38. Neb.—^Rozean v. State, 191 N.W. 
319, 109 Neb. 864. 

Pa.—Guarantee Trust & Safe Deposit 
Co. V. Heldenrelch, 6 Pa.Dist & 
Co. 184, reversed on other grounds 
■ 138 A. 764, 290 Pa. 249. 

Tex.—Mauney v. State, 210 S.W. 969. 

86 Tex.Cr. 184. 

13 C.J. p 28 note 40. 

Scope of statutory prohlUtlou 
A statute providing for punish¬ 
ment of Juror for civil contempt in¬ 
cludes all proceedings from time of 
his notification to attend court, and 
prohibits him from Improperly con- 
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mining a verdict by lot®** may constitute contempt. 
Also, a juror who states on oath that he was in¬ 
fluenced by anything except the law and the testi¬ 
mony should be punished for contempt,although it 
has been held that no juror may be punished for 
contempt for his part in any proceedings connected 
with the rendition of a verdict, because of discus¬ 
sions had, arguments used, statements made, for 
the reasons given by him for his vote or for the vote 
itself.®^ A juror who acquires information out of 
the court room pending a trial is not guilty of con¬ 
tempt if the court has issued no order or injunction 
in this respect;®® nor is a grand juror subject to 
punishment for contempt for disclosing proceedings 
in the grand jury room after the jury has been dis^ 
charged,®® It has been held that one exempt from 
jury service by reason of his membership in a mil¬ 
itary company is not guilty of contempt if, having 
been summoned, he does not attend to make excus¬ 
es.®* 

On voir dire examination. Concealment or mis¬ 
statement of a material fact by a juror on a voir 
dire examination is punishable as a contempt pro¬ 
vided its tendency and design are to obstruct the 
processes of justice,®® and the questions asked fair¬ 
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ly call for the disclosure of such fact.®® It is not 
essential that the juror’s answers be absolute false¬ 
hoods or be sufficient to constitute perjury, since 
falsification or evasion which may fall short of per¬ 
jury may be contemptuous if its tendency is to ob¬ 
struct the administration of justice.®"^ 

Duty to report. In order to relieve themselves of 
liability for contempt, attorneys embarrassed by the 
conduct of a juror during the trial of a case should 
report the matter to the court.®® A deputy sheriff 
in charge of jurors who fails to report their mis¬ 
conduct to the court may be guilty of contempt not¬ 
withstanding his inability to prevent such miscon¬ 
duct.®® It is also the duty of a juror who is ap¬ 
proached or receives a communication from any 
person in relation to the merits of a case on trial to 
disclose the same to the court.*® 

b. Misconduct Affecting Jury 

All willful attempts Improperly to Influence jurora 
in the Impartial discharge of their duties constitute 
contempt. 

All willful attempts of whatever nature, seeking 
to influence jurors improperly in the impartial dis¬ 
charge of their duties,*^ whether by conversations 


versing with party to action or spe¬ 
cial proceeding then on trial, and not 
submitted to jury.—In re Werra, 206 
KT.S. 456, 128 Miac. 78$, affirmed 204 
N.T.S. 967, 208 App.Div. 866, reargu¬ 
ment and leave to appeal denied 204 
N.T.S. 957, 209 App.Dlv. 830. 

, 29. Pa.—Commonwealth v. Weltz- 
man, 25 Pa.Dist & Co. 469. 
aa Okl.—Revls V. State, 275 P. 361, 
42 OkLCr. 198—Overton v. State, 
123 P. 175, 7 Okl.Cr. 208, denying 
rehearing 114 P. 1132, 7 OkLCr. 
203. 

31. K.T.—^In re Cochran, 148 N.B. 
212, 237 N.y. 886, 82 A.L.R. 433. 
reversing 196 N.T.S. 921, 203 App. 
Dlv. 870. 

32. N.T.—People v. Oyer & T. Ct, 
36 Hun 277, affirmed 4 N.E. 259, 
101 N.Y. 245, 64 Am.R. 691. 

13 C.J. p 23 note 45. 

33. U.S.—AtweU v. U. S., N.a, 162 
P. 97, 89 C.C.A 07, 17 L.R.A..N.S., 
1049, rererslng, D.C., 140 F. 368. 

34. Va.—Miller v. Commonwealth, 
80 Va. 38. 

33. U.S.—Clark v, TJ. S., Minn., 58 
S.Ct. 466, affirming, C.C.A, 61 F.2d 
696, which affirmed, D.C., TJ. S. v. 
Clark, 1 F.Supp. 747, and certiorari 
granted Clark v. U. S., 53 S.QL 
814, 287 U.S. 695, 77 L.Ed. 519— 
Redman v. U. S., aCLAArlz., 77 F. 
2d 126. 

HL—People V. Anderson, 18 N.B.2d 
690, 294 HlA-pp. 109—People v. 
Hadesman, 223 Ill.ilj:)p. 219. 


N.T.—In re Nunns, 176 N.T.S. 868, 
188 AppJDlv. 424, affirming 172 N. 
T.S. 167, 104 Mlsc. 860. 37 N.Y.Cr. 
82. 

Oonjttmctive oontempt 
U.S.—Clark v. U. S., C.CA.MInn., 61 
F.2d 695, affirming and remanding 
for resentence, D.a, IT. S. v. Clark,: 
1 F.Supp. 747, and certiorari grant¬ 
ed Clark V. U. S., 58 S.QL 814, 287 
XJ.S. 596, 77 L.Ed. 519, affirmed 68 
S.CL 466, 289 U.S. 1, 77 L.Bd. 993, 
Direct oontsBipt 

Fact of Intervention of time be¬ 
tween statement and proceedings for 
contempt does not affect judgment of 
direct contempt—People v. Ander¬ 
son, 18 NJE!.2d 690,-294 IlLApp. 109. 
Bmploymad; hy defendant held mate- 
zial 

That prospective Juror had been 
employed by members of corporation 
on trial for criminal fraud commit¬ 
ted in conducting corporation's busi¬ 
ness was material to juror's quallfl- 
cations, as respects her liability to 
be adjudged In contempt for folse 
and evasive answers on voir dire, 
regardless of whether employment 
was short and Its character minor.— 
Clark V. U. S., C.aA.Mlnn., 61 F.2a 
696, affirming and remanding for re- 
sentence, D.C., U. S. V, Clark, 1 F, 
Supp# 747, and certiorari granted 
Caark V. U. S., 58 S.Ct 814, 287 U.S. 
596, 77 L.Ed. 519, affirmed 68 S.Ct 
465, 289 U.S. 1, 77 IaM. 998. 

38. U.S.—U. S. V. Clark, D.cadlJin., 
1 F.Supp. 747, affirmed and remand- 
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cd for resentence, C.CA., Clark v. 
U. S., 61 F.2d 695, certiorari grant¬ 
ed 53 S.Ct 314, 287 U.S. 596, 77 L. 
Ed. 619, affirmed 58 S.Ct 465, 289 
U.S. 1, 77 L.Ed. 998. 

37. U.S.—Clark v. U. S., C.C.A-MInn„ 
61 F.2d 695, affirming and remand¬ 
ing for resentence, D.C., U. S. v. 
Clark, 1 F.Supp. 747, and certiorari 
granted Clark v. U. S., 53 S.Ct 814, 
287 U.S. 696, 77 L.Bd. 619, affirmed 
58 S.Ct 465, 289 U.S. 1, 77 L.Ed. 
998. 

Ozlmlnal oontsimpt and perjury 
tiBgalshed 

eWst of ‘‘criminal contempt" is ob¬ 
struction of administration of jus¬ 
tice, whereas gist of "perjury" is 
falsiflcation under oath.-^lark v. U. 
S., supra. 

36. U.S.—In re Kelly, D.C.Mont, 243 
F, 696, affirmed Kelly v. U. S., 260 
P. 947, 163 CCJL 197, in which car- 
tLorarl Is denied Galen v. U. S., 83 

S. Ct 182, 248 U.S. 686, 63 L.Ed. 
488. 

» m.— People y. Miller, APP-, 10- 
N.E.2d 896. 

40. N.T.—In re Werra. 206 N.Y.S. 
466. 128 Mlso. 788, affirmed 204 N. 

T. S. 967, 208 App.Dlv. 866, reargu¬ 
ment and • leave to appeal denied 
204 N.T.S. 967, 209 App.Div. 880. 

41. U.S.—In re Kelly, D.CMont, 243 
F. 696, affirmed Kelly v. U. S., 250' 
F. 947, 168 C.CJL 197, In which cer¬ 
tiorari is denied Galen v. U. S., 89 
S.Ct 182, 248 U.S. 686. 63 IJBId. 488. 
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or discussions, or by attempts to bribe,consti¬ 
tute contempt. The rule applies to attempts to in¬ 
fluence prospective jurors, as, for instance, persons 
who have been drawn, or summoned to act, as ju¬ 
rors, although not sworn to try the particular case 
with reference to which their decision is sought to 
be influenced;** and it is also applicable where the 
juror sought to be influenced, although actually 
serving, could be legally disqualified.*^ While it 


has been held that in order to constitute contempt 
there must be a personal contact by the contemnor 
or his representative with the juror himself,*® and 
that an unsuccessful attempt to procure another to 
use his influence vrith a juror to bring about a cer¬ 
tain verdict,*^ or to convey an offer of bribe to a 
juror,*® is not suflScient, it has also been held that 
personal contact is unnecessary,*® and that a mere 


Ga.— Richardson v. State, 168 S.E. 
369, 870, 48 Oa.App. 229, quoting 
OOimu Jnzia—Maya v. Willing¬ 
ham, 140 S.R 789, 87 Oa.App. 478. 
Ey.—Mitchell v. Commonwealth, 268 
S.W. 818, 314, 206 Ey. 634, quoting 
Corpus Juris. 

Hass.—In re Opinion of the Justices, 
17 N.B.2a 906. 

N.T.—In re Nunns, 176 N.Y.S. 868, 
188 App.Dlv. 424, affirming 172 N. 
; T.S- 167, 104 Mlac. 360, 37 N.T.Cr. 
82. 

Pa.—Commonwealth v. Foster, 16 Pa. 
DIsL & Co. 792-—Guarantee Trust 
& Bate Deposit Co. v. Heldenrelch, 
6 Pa.Dlat ft Co. 184, reversed on 
other grounds 188 A. 764, 290 Fa. 
249. 

Tex.—Ex parte Prlvitt, 77 S.W.2d 
663, 127 TerCr. 476, followed In 77 
S.W.2d 666 (two cases). 

13 CJ. P 22 note 21. 

*'Any attempt to Influence the re¬ 
sults of jury trials by Improper 
means, or acts which have a tend- 
«Qicy to enable a person to make cer¬ 
tain the result of a litigated case 
involving a trial by Jury, are Justly 
regarded as acts tending to interfere 
with the due administration of Jus¬ 
tice, and are punishable as con¬ 
tempts."—Baumgartner V. Joughln, 
141 So. 185, 188, 106 Fla. 336, rehear¬ 
ing denied and affirmed 148 So. 436, 
107 Fla. 858. 

Aseextalalag position or ootmptlbll- 
Ity of Juror 

Approaching a Juror to And out 
how he stands with reference to a 
case, or sounding out a Juror to as¬ 
certain whether he can be corruptly 
Influenced, constitutes contempt— 
Baumgartner v. Joughln, supra. 

"WlUfttl attempt” and '^propeHy 
influence’' deflned 

'Tt is obvious that in such a case 
of contempt as the improper influenc¬ 
ing of a Juror, *a willful attempt’ 
means merely an intentional attempt 
to improperly Influence one whom 
the offender knew was a Juror; and 
< the words Improperly influence’ mean 
any effort to Influence the Juror's 
verdict or sympathy In any form, 
afaape, or manner, other that 
made In open court during the trial 
of the case by the introduction of 
evidence, or by the defendant’s state¬ 
ment to the Jury, or by argument of 
counsel to the court and Jury.”— 


Richardson v. State, 168 S.B. 369, 870, 

43 Ga.App. 229. 

4a U.S.—Grldley v. U. S., C.C.A. 
Mich., 44 F.2d 716, certiorari de¬ 
nied 61 S.Ct. 861, 283 U.S. 827, 76 
L-Ed. 1441—In re Kelly, D.C.Mont., 
243 F, 696, affirmed Kelly v. U. S., 
250 F. 947, 163 C.CjL 197, in which 
certiorari la denied Galen v. U. S., 
39 S.Ct 182, 248 U.S. 685, 68 L.Ed. 
433. 

CaL—Ex parte Jarvis, 207 P. 494, 67 
CsJAlPP. 633. 

Ga.—^Richardson v. State, 168 S.E. 
369, 370, 48 GaApp. 229, quoting 
Oorpns Juris. 

Ky.—^Mitchell v. Commonwealth, 268 
SUW. 313, 314, 206 Ky. 634, quoting 
Corpus Juris. 

Pa.—Guarantee Trust ft Safe Deposit 
Co. V. Heldenrelch, 5 Fa.Dlst ft Co. 
184, reversed on other grounds 138 
A. 764, 290 Pa. 249. 

Tex.—lx parte Privltt, 77 S.W,2d 
668, 127 Tex.Cr. 476, followed in 77 
S.W.2d 666 (two cases). 

18 C.J. p 22 note 22. 

Defendaai's ooupUmeat to Juror 
in hotel washroom constituted con¬ 
tempt.—Grldley V. U. S., aCJLMlch., 

44 F.2d 716,' certiorari denied 61 S. 
Ct 351, 283 U.S. 827, 76 L.Bd. 1441. 
Statement m to credibiUty of wit¬ 
nesses 

Where one, although apparently 
without a malevolent intention, 
talked to a Juror during recess in 
criminal trial, stating that he could 
not believe some of the state’s wit¬ 
nesses, he should be punished for 
contempt,—State v. Brewer, 114 A. 
604, 1 W.W.Harr., DeL, 368. 

Soope of statutory prohlbitlOB 
A statute forbidding any one from 
being with the Jury while they are 
deliberating and from communicating 
with a Juror after he has been im¬ 
paneled, except In the presence and 
by permission of the court, in a fel¬ 
ony case, embraces In a contempt 
proceeding any offending person who 
violates the sacred rights of both 
the state and accused.—Mauney v. 
State, 210 B.W. 959, 86 Tex.Cr. 184. 

48. Ga.—Richardson v. State, 168 S. 
E. 869, 370, 43 Gf&App. 229, quoting 
Corpus Juris. 

Ky.—Mitchell v. Commonwealth, 268 
S.W. 313, 814, 206 Ky. 634, quoting 
Corpus Juris. 

Tex.—Ex parte Prlvitt, 77 S.W.2d 
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663, 127 Tex.Cr. 476, followed in 77 
S.W.2d 665 (two cases). 

13 C.J. p 22 note 23. 

44. Fla.—^Baumgartner v. Joughln, 
141 So. 186, 187, 105 Fla. 335, re¬ 
hearing denied and affirmed 143 So. 
436, 107 Fla. 868. 

Ga.—Richardson, v. State. 158 S.B. 
369, 870, 43 <^App. 229, quoting 
Oorpns Juris. 

Ky.—Mitchell v. Commonwealth, 268 
S.W. 313, 314, 206 Ky. 634, quoting 
Corpus Juris. 

La.—State v. Broxson, 111 So. 611, 
163 La. 94. 

Tex.—Ex parte Prlvitt 77 S.W.2d 
663, 127 Tex.Cr. 475, foUowed in 
77 S.W.2d 665 (two cases). 

13 C.J. p 28 note 24. 

Criminal contempt 
Such acts constitute criminal con¬ 
tempt.—In re Opinion of the Justic¬ 
es. Mass., 17 N.E.2d 906. 

Statements to prospeottva Jnxor held 
contemptuous 

Fla,—Wilson v. Joughln, 141 So. 182, 
105 Fla. 868—Wilson v. Joughln, 
141 So. 178, 106 Fla. 346. 

45. Ga.—^Richardson v. State, 168 S. 
E. 369, 870, 43 Ga.App. 229, quot¬ 
ing Corpus Juris. 

Tex.—Ex p. Shepherd, 163 S.W. 628, 
68 Tex.Cr. 448. 

4a Mo.—In re Blllson, 165 S.W. 987. 
266 Mo. 878. 

Asoertalnlng position of Jnror 
A mere effort to secure the service 
of a party to find out how a Juror 
stands In reference to a case then on 
trial does not authorise punishment 
for contempt, where the party so em¬ 
ployed neither makes an effort to 
tamper with the Juror, nor holds out 
any inducement to the jury to decide 
one way or the other, nor talks with 
the Juror about the case.—Ex p. Mc¬ 
Rae, 77 S.W. 211, 45 Tex.Cr. 2S6. 

47. U.S.—U. S. V. Carroll, D.aMont, 
147 F, 947. 

Mo.—In re Ellison, 165 S.W. 987, 266 
Mo. 878. 

4a Tex.—Ex parte Kemper, 216 S.W. 
172, 86 Tex.Cr. 261. 

49. Miss.—Brewer v. State, 170 So. 
640, 176 Miss. 808. 

Improper snrvelllaaoe of Jurors 
does not, in order to constitute con¬ 
tempt, require showing actual con¬ 
tact between operatives and Jurors 
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offer, or attempt through third persons, to influence 
jurors improperly constitutes the offense.^® 

All effort to influence the action of officers in the 
selection of the personnel of the jury is contempt,®^ 
provided it is calculated to impede, embarrass, ob¬ 
struct, defeat, or corrupt the administration of jus¬ 
tice and an officer selecting and summoning ju¬ 
rors, who is guilty of improper conduct in selecting 
them, is guilty of gross contempt of courL®^ Fur¬ 
ther, one attempting to obtain information respect¬ 
ing the deliberations of the jury by eavesdropping,®^ 
or by soliciting a juror to give a signal, after the 
jury has retired, to indicate whether an agreement 
is likely,®® is guilty of contempt, as is an employer 
who discharges an employee because of his jury 
service.®® However, a party to a cause may, with¬ 
out being guilty of contempt, interview persons ac¬ 
quainted with jurors, to ascertain whether there 
is any reason for challenging a particular juror.®"^ 

Intent. In order that one may be held for con¬ 
tempt for communications with jurors, it is not nec¬ 
essary to prove that the communications had, or acts 
done, were accompanied by a wrongful intent.®® 

Place and time. It is generally considered that 
the act of influencing or corrupting a juror, or at¬ 


tempting the same, need not be committed in the 
presence of the court in order to make it punishable 
as contempt.®® So, the arrest of a juror engaged 
in the trial of a cause, whether made in the court¬ 
house or on the street, has been held to constitute 
contempt.*® Also, a party interested in a pending 
case, who makes an unprovoked assault on the at¬ 
torney for the other side in the street in full view 
of the room to which the jury have retired to make 
up their verdict, is guilty of contempt.®^ While an 
assault on,*® or an attempt to bribe,6® a juror after 
his discharge by the court has been held not to con¬ 
stitute contempt, under other decisions, an assault 
on a juror after his discharge may be suflEdent to 
justify punishment as for contempt.®^ Under a 
statute which limits the court’s power to punish for 
contempt to misbehavior in its presence, or so near 
thereto as to obstruct the administration of justice, 
misbehavior in approaching or intimidating a juror 
is so near the presence of the court as to obstruct 
the administration of justice wherever it takes 
place.*® 

Gramd jury. Whatever manifestly tends to con¬ 
stitute an interference with the proper exerdse of 
the duties and functions of a grand jury constitutes 
contempt,®* even though the offense is committed at 


or Jurors* knowledge of being ob¬ 
served.—Sinclair v. U. S., D.C., 49 S. 
CL 471, 279 U.S. 749, 73 L.Ed. 938. 
68 A.LJL 1258. 

SOi Ga.—Bradley v. State, 86 S.B. 
630, 111 Ga. 168, 60 L.R.A. 691, 78 
Am-SJEL 167. 

Mass.—Hurley v. Commonwealth, 74 
N.B. 677, 188 Masa 443, 3 AnmCas. 
757. 

Miss,—Brewer v. State, 170 So. 640, 
176 Miss. 803. 

13 C.J. p 22 note 28 [a], 

51. Tex.—Ex parte Privltt 77 S.W. 
2d 663, 127 Tex.Cr. 475, followed 
In 77 S.W.2d 666 (two cases). 

13 C.J. p 23 note 80. 

5S. Miss.—Knox V. State. 135 So. 
206. 207, 160 Mlsa 494, quoting 
Ooipns Juris. 

Preparing list of proipeotlve tales, 
men 

The acts of a party under indict¬ 
ment in preparing a list of trust¬ 
worthy, responsible, and quallded 
men and handing it to the sheriff 
with the request that the men there¬ 
in named or such as are thereby 
t 3 n[>lfled be summoned in case tales¬ 
men are needed cannot be said to be 
calculated to Impede, embarrass, ob¬ 
struct defeat, or corrupt the admin¬ 
istration of Justice.—Knox v. State, 
135 Sa 206, 160 Miss. 494. 

68. Okl.—Harjo v. U. S., 98 P. 1021. 
1 OkLCr. 590, 20 L.RJL,N.S.. 1018. 


Condnot held contemptuous 

(1) Excluding acquaintances of de¬ 
fense counsel.—Joslyn v. People, 184 
P. 876, 67 Colo. 297, 7 A-L.R. 339. 

(2) Failure to select and certify 
names for Jury list.—State v. Walla, 
224 N.W. 211, 67 N.D. 726. 

Tex.—Orman v. State, 6 S.W. 
544,'24 Tex.App. 495. 

13 C.J. p 28 note 33. 

65. N.J.—State v. Doty, 82 N.J.Law 
403. 90 Am.D. 671. 

13 C.J. p 23 note 84. 

68. Ill.—^People v. Huggins, 258 HI. 
App. 238. 

Time of discharge Is sot oontzoUlsg 
IlL—^People y. Huggins, supra. 

57. Iowa—Wells v. Polk County 
DIsL Ct, 102 N.W. 106, 126 Iowa 
840. 

Sa U.S.-^rldley v. TJ. S., CCA. 
Mich., 44 P.2d 716, certiorari denied 
61 S.CL 361, 283 U.S. 827, 75 L.Hd. 
1441—Kelly v. U. S., Mont, 260 
P. 947, 163 aCJL 197, affirming, D. 
C., In re Kelly, 243 P. 696, and cer^ 
tiorari denied Galen v. TJ, S., 39 
S.Ct 182, 248 IT.S. 685, 63 L.Ed. 488. 
59. Pla—Sloan v. Brown, 164 So. 
614, 114 Pla 739—^Baumgartner v. 
Joughln, 141 So. 186, 105 Fla 886, 
rehearing denied and affirmed 143 
So. 436, 107 Fla 868. 

13 C.jr. p 22 note 21 [aL 
80. Porto Hlco.—^TJ. S. v. Shanton, 6 
Porto Rico P. 205. 
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61 . U.S.—U. a V. Barrett C.C.Ga, 
187 P. 878. 

13 C.J. p 28 note 39. 

68. S.C.—^In re Glenn, 88 S.B. 294, 
103 S.a 601, L.R.A-1916D 1190. 

68. Tex—Ex parte Kemper, 216 S. 
W. 172. 86 TexCr. 261. 

84. U.S.—Tanner v. TJ. S., C.C.A. 
Utah, 62 P.2d 601, certiorari denied 
Tanner v. Johnson, 63 S.OL 689, 289 

U. S. 746, 77 L.Ed. 1492. 

N.a—In re Fountain, 108 S.H. 842, 
182 N.a 49. 18 A.L.R. 208. 

65. U.a — McCann v. New York 
Stock Exchange, C.C.A.N.T., 80 P. 
2d 211, certiorari denied McCann 

V. LeibeU, 67 S.Ct. 238, 299 U.S. 
60S, 81 L.Bd. 444—Grldley v. U. S., 
C.aA.Mlch., 44 P.2d 716, certio¬ 
rari denied 61 S.CL 861, 283 U.S. 
827. 75 Lm 1441. 

Investigating shadowing Jurors 
U.S.—Sinclair v. U. S., D.C, 49 S. 
Ct 471, 279 U.S. 749, 78 L.Hd. 988, 
68 A.L.R. 1268. 

6& CaL—Ex parte Shuler, 292 P. 
481, 210 Cal, 377—^Ex parte Bruna 
68 P.2d 1318, 1320, 16 Cal.App.2d L 
Mass.—Commonwealth v. Chmlelln- 
ski, 140 N.E. 258, 246 Mass. 65— 
Com. V. McNary, 140 N.K 256, 246 
Maas. 46, 29 A.L.R. 483. 

18 C.J. p 23 note '86. 

"Interference with the proceedings 
of a grand Jury in the performance 
of its functions is as truly a oon- 
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a place remote from the courthouse.*"^ So, discus¬ 
sions or communications with grand jurors, on the 
part of private individuals, for the purpose of in¬ 
fluencing their action in matters before them or like¬ 
ly to come before them, have been held to consti¬ 
tute contempt,** although, under statutes defining 
contempt, certain communications,*® such as a com¬ 
munication in discharge of official duty,"^* have been 
held not to constitute the offense. An officer who 
is guilty of improper conduct in selecting grand ju.- 
rors is guilty of gross contempt of courtJi 

Publications relating to grand jury as contempt 
see infra § 30 c. 

§ 23. Misconduct of Witness 

Misconduct of a witness which has a direct tend¬ 
ency to impair the administration of Justice and to 
obstruct its due course constitutes contempt 

A witness whose conduct has a direct tendency to 
' impair the efficiency of the administration of justice 
and to obstruct its due course may be punished for 
contempt."^* Thus a witness may be punished as for 
contempt for refusing to obey a proper order of a 
court,7* as, for instance, where he remains in the 
court room during the examination of other wit¬ 
nesses, after having been excluded by order of the 
court^^ Also, a witness is guilty of contempt who 
accepts a bribe offered to influence his testimony,"^® 
or who, for a consideration, agrees to testify more 


effectively than otherwise,^® or who retires without 
giving testiraony.77 A witness may also be guilty 
of contempt by conversing about the case when 
charged not to do so by the courtHowever, a 
statement by a witness summoned before the grand 
jury criticizing the latter’s action in keeping him 
waiting has been held not to constitute contempt."^® 
False swearing by a witness as contempt is dis¬ 
closed infra § 24, and tampering with evidence and 
witnesses, or suppressing testimony, infra § 31. 
Disobedience to subpana or refusal to testify as 
contempt generally is discussed in the CJ.S. title 
Witnesses § 27, also 13 C.J. p 24 notes 4^2, 56-63, 
p 25 notes 64-^, 76, 77, p 26 note 78-p 29 note 15 ,* 
70 C.J. p 57 note 92-p ^ note 34, and refusal of 
judgment debtor to answer questions as to his prop¬ 
erty as an act constituting contempt, in the CJ.S. 
title Executions § 399, also 13 CJ. p 29 notes 16- 
21; 23 CJ.p 893 notes 4-11. 

§ 24. - False Swearing 

False swearing by a witness generally Is regard¬ 
ed as constituting contempt. 

In determining whether perjury constitutes con¬ 
tempt the court must consider all the surrounding 
facts and circumstances, including the relation to 
the court of the one charged as contemnor.** Gen¬ 
erally, perjury or false swearing by a witness is 
sufficient to constitute contempt,provided it ob- 


tempt of court as la Interference 
with the proceedings of a petit jury." 
—^U. S. V. Providence Tribune Co., 
D.aRL, 241 F. 624, 626. 

Badlo speeches 

Public utterances by Influential 
minister in radio speeches regarding 
investigation of sheriff's office by 
grand Jury constitute “contempt of 
court”—Hx parte Shuler, 292 P. 481, 
210 Cal. 377. 

87. D.C.—Pierce v. IT. S.. 87 App, 
D.C. 582, certiorari denied 32 S. 
Ot 628, 228 n.S. 732, 56 L-Bd. 634. 
Md.—Hitzelberger v. State, 196 A. 

288, 291, citing Corpus Jhrls. 
ea Fla.—Sloan v. Brown, 164 So. 
614, 114 Fla. 739. 

Masa—Commonwealth v. Chmlelin- 
skl, 140 N.R 268, 246 Mass. 55— 
Commonwealth v. McNary, 140 N. 
F. 255, 246 Mass. 46, 29 A.L.R. 483. 
Pa.—In re Miehle's Case, 10 Pa.DisL 
& Co. 658. 

18 C.J. p 30 note 82. 

69. N.T.—Bergh’s Case, 16 Abb.Pr., 
N.S., 266—People v. SaUlck, 4 N.T. 
Cr. 329. 

13 C.J. p SO note 82 [b]. 

7a N.T.—Bergh's Case, 16 Abb.Pr., 
N.S.. 266. 

7L Colo.—Joalsna v. People, 184 P. 
375, 67 Colo. 297, 7 A.LuR. 839. 


78. TT.S.—Keeney v. U. S., aCJL 
Ind., 17 P.2d 976. 

Thwaxtlnff proper InvestigatloiL 
"Ample authority exists to punish 
a witness who obstructs and seeks 
to thwart a proper Investigation 
whether conducted by a grand Jury 
or by another duly constituted body.” 
—IT. S. V. Turk, D.C.N.T., 10 F.Supp. 
957, 958. 

Proof required 

Witness cannot be punished for 
criminal contempt unless it appears 
beyond reasonable doubt that his acts 
obstructed and tended to thwart in¬ 
vestigation.—U. S. V. Turk, supra. 

73. HL—Schmidt v. Cooper, 196 Ill. 
App. 631, affirmed 118 ;N.B. 641, 274 
ni. 248. 

74k Ga.—Wallace v. Mize, 112 S.B. 
724, 163 Ga. 374. 

IlL—See Smldt v. Dubois, 190 IIL 
App. 663. 

Kan.—^Barber v. Emery, 167 P. 1044, 
101 Kan. 814. 

13 C.J. p 24 note 64-^16 C.J. p 844 
note 46. 

75. TT.S.—Keeney v. U. S., C.C.A.Ind., 
I 17 F.2d 976. 

76. Gross ooutempt 

N.C.—Davis V. Smoot, 97 S.E. 488. 
176 N.C. 638. 


77. N.T.—Howe v. Welch, 11 N.T. 
Civ.Proc. 444—^Reynolds v. Parkes, 
2 Dem.Surr. 899. 

78. Porto Rico.—Torres v. Catald, 6 
Porto Rico F. 441. 

79. K.J.—^In re Gonzales, 97 A. 958, 
88 N.J.Law 586. 

8a U.S.—Clark v. U. S., Mlim., 63 
S.Ct. 466, 289 U.S. 1, 77 L.Ed. 993, 
affirming, C.C.A., 61 F.2d 696, af- 
flrraing, D.C., U. S. v. Clark, 1 F. 
Supp. 747, and certiorari granted 
Clark V. U. S.. 68 S.Ct 314, 287 U. 
8. 695, 77 L.Ed. 519. 

81. U.S.—The Dunnigan Sisters, D. 

C.N,T., 63 P.2d 602. 

Mich.—People v. Doe, 196 N.W. 757, 
761. 226 Mich. 6, citing Corpus Jtu 
rls. 

N.J.—Edwards v. Edwards, 100 A. 

608, 87 N.J.Ba. 646. 

N.T.—Miele v. Aciemo, 202 N.T.S. 

816, 122 Misc. 872. 

As refusal to answer 
Under a statute authorizing the 
court to punish for criminal con¬ 
tempt one who contumaciously and 
unlawfully refuses to be sworn as a 
witness, or who, after being sworn, 
refuses to answer any legal and 
j proper interrogatory, answers of a 
witness before the grand Jury which 
are not only false and perjurloua 
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structs the court in the performance of a judicial 
duty;*2 and, as hereinafter discussed in § 59, the 
fact it also constitutes a crime does not alfect the 
court’s power to punish it as contempt, since perjury 
is an offense against the court as well as the state.®^ 
However, there is authority to the contrary,*^ and it 
has been held that perjury or false swearing by a 
witness is insufficient to justify a finding of direct 
contempt unless the court judicially knows that his 


evidence is false,*® and unless such evidence is per¬ 
tinent to the issues and obstructive in its effect** 
While the courts will not ordinarily punish perjury 
as a contempt when the facts are in dispute,*7 
where the facts are admitted or demonstrated, the 
court has a clear duty to act;** and circumstances 
may arise which make it the duty of the court to 
act, even though it is obliged to weigh the evi¬ 
dence.*® It should be noted that false swearing on 


but are answers in form enly, are 
tantamount to a refusal to answer 
and constitute criminal contempt— 
Flnkel v. McCook, 286 N.T.S. 756, 247 
App.Dlv. 57, affirmed 8 N.E.2d 460, 
271 N.T. 636. 
false affidavits 

(1) The making of a false affida¬ 
vit though not in the court’s pres¬ 
ence, may be sufficient to constitute 
contempt 

Colo.—People v. Thompson, 17 P.2d 
538. SI Colo. 566. 

N.J.—In re Jlbb, 197 A- 12, 123 N.J. 
Eq. 261, reversing 191 A. 652, 121 
N.J.Bq. 681—Backer y. A. B. & B. 
Realty Co., 162 A. 241, 107 N.J. 
Bq, 246—Sachs v. High Clothing 
Co., 108 A. 58, 90 N.J.Bq. 546. 

State V. Moody, 196 N.W. 600, 
47 S.D. 111. 

13 C.J. P 25 note 68 [a] <2). 

(2) However, the fact that a par¬ 
ty’s affidavit contained false state¬ 
ments which were immaterial has 
been held not to render him guilty 
of contempt—Gold Sign Co. v. Cos- 
mas, 209 N.Y.S. 611, 124 Mlsc. 877. 

HThe oonmoiulaw mis [is] that 
perjury committed in a cause is a 
contempt of court.”—Edwards v. Ed¬ 
wards, 100 A. 608, 87 N.J.Eq. 546. 

Type of contempt 

(1) Ordinarily false swearing by a 
witness is held to be such an ob- 
Bttuctlon of justice as to constitute 
a “direct” contempt of court 

Ind.—Young v. State, 164 N.E. 478, 
479, 198 Ind. 629, citing Corpus 
Jluls, 

Ky.—Riley v. Wallace, 222 S.W. 1085. 
1086, 188 Ky. 471, 11 A.L.R. 837, 
quoting Corpus Juris. 

18 CJ. V 85 note 68. 

(2) False swearing does not con¬ 
stitute civil contempt—Gemhardt v. 
Boland. 211 N.Y.S. 877, 126 Mlsc. 788. 

SS. n.S.—Ex parte Hudglngs, N.Y.', 
39 S.Ct 837, 249 H.S. 378, 68 L.Ed. 
656, 11 A.L.R. 388—Blim v. IT. S., 

C.C.A,I1L. 68 F.2d 484—The Reno, 

C. CJLN.Y., 61 P.2d 966, modifying, 

D. a, 54 P.2d 682—U. S. v. McQov^ 
em, C.CJLN.T., 60 F.2d 880, certio¬ 
rari denied McGovern v. U. S., 58 
S.Ct 96. 287 n.S. 650, 77 L.Bd. 561, 
and affirming, D.C., U. S. v. Mc¬ 
Govern, 1 P.Supp, 568—^U. S. V. 
Dachls, D.G.N.Y.. 36 P.2d 601—U. 
S. V. Kama, D.C.Okl., 27 P.2d 463 


-IT. S. V. Clark, D.C.Minn.. 1 P. 
Supp. 747, affirmed and remanded 
for reaentence, C.C.A., Clark v. U. 
S.. 61 F.2d 695, certiorari granted, 
S3 act 314, 287 U.S. 695, 77 L.Bd. 
519, affirmed 63 S.Ct 466, 289 U.S. 
1, 77 L.Bd. 998. 

Mash, — Blankenburg v. Common¬ 
wealth, 172 N.K 209, 272 Mass. 26, 
73 A.L.R 808, certiorari denied 
Blankenburg v. Commonwealth of 
Massachusetts, 51 S.Ct 844, 288 

U. S. 819, 75 KEd. 1486. 

Wla.—State v. Meese, 229 N.W. 81, 
200 Wla. 464, reversing 225 pT.W. 
746. 200 Wifi. 464. 

Direct deceit essential 
N.Y.—Gemhardt v. Boland. 211 N.T. 
a 877, 126 Mlsc. 783. 

Where a witness has voluntarlly 
raoaated before any real obstruction 
has taken place, the power to punish 
for criminal contempt In falsifying 
testimony is not exercisable.—U. S. 
V. Turk, D.GN.Y., 10 P.Supp. 967. 

Consumption of time 
The fact that false swearing re¬ 
quires the consumption of a good 
part of two days In demonstrating 
the &Islty of the statements made 
does not constitute an obstruction 
of the court in the performance of 
Its duty.—State v. Meese, 229 N.W. 
31, 200 Wls. 464, reversing 226 N.W. 
746, 200 Wls. 464. 

83. N.J.—In re Jlbb, 191 A. 562, 121 
N.JJBq. 631, reversed on other 
grounds 197 A. 12, 128 N.J.Eq. 261 
-Edwards v, Edwards, 100 A. 608, 
87 N.J.Eq. 646. 

84 Me.—Ex parte Holbrook, 177 A. 

418, 188 Me. 276. 

18 C.J. p 25 note 70. 

86. U.S.—Bowles v. U. S., C.C.A. 
Md., 44 F.2d 116, 118, citing Cor¬ 
pus Juris. 

m— People V. Tomlinson, 16 N.B.2d 
940, 296 nLApp. 609—People v. La 
Scola, 282 IllApp. 328—^People v. 
Anderson, 272 XlLApp. 93—^People 

V. RIehman, 222 Ill..^p. 147. 

Ky.—Russell v. Field, 282 S.W. 876. 

192 Ky. 262—Riley v. Wallace, 222 
S.W. 1086, 188 Ky. 471, 11 A.L.R. 
387. 

N.M.—Lope* V. Maes, 87 P.2d 240, 88 
N.M. 624. 

18 OJ. p 25 note 69. 

“It is the law that a court has the 
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right to punish as a contempt man¬ 
ifest perjury committed in its pres¬ 
ence, where the court knows, judi¬ 
cially and beyond doubt, that the tes¬ 
timony is false.”—Bykelboom v. Peo¬ 
ple. 206 P. 388, 890, 71 Colo. 818, cit¬ 
ing Corpus Jhrls. 

A mere suspioton that a witness is 
not telling the truth is not sufficient 
to justify his punishment for con¬ 
tempt—Juvenile Protective Ass’n v. 
Roebllng. 18 Ohio N.R.N.S., 886. 
Palsliy admitted 

(1) Where a witness admits that 
his testimony was false, extraneous 
evidence as to falsity is not required, 
and the witness may be properly 
punished as for direct contempt— 
People V. Freeman, 256 lllApp. 233. 

(2) Where, however, falsity is not 
admitted and the testimony is not 
false to the knowledge of the court, 
punishment for direct contempt is 
improper. 

Ill-People V. Tomlinson, 16 N.B.2d 
940, 296 niJtpp. 609. 

N.M.—Lopez V. Maes, 87 P.2d 240, 88 
N.M. 624. 

sa Ohio.—Hegelaw v. State, 166 N. 

E. 620, 24 Ohio App. 103. 

Dumateiial testimony held not to 
jnstliy oonvlotloiL 
Ohio.—Hegelaw v. State, supra. 

87. N.J.—Edwards v. Edwards, 100 
A. 608, 87 N.J.Eq. 546. 

N.T.—Plnkel v. McCook, 286 N.T.S. 
755, 247 App.Div, 67, affirmed 8 N. 
E.2d 460. 271 N.T. 686. 

The reason for the rule stated In 
the text is said to be not lack of 
power, but sound public policy, 
which requires that the offender 
should be left to the criminal law. 
N.J.—Edwards v. Edwards, 100 A. 

608, 87 N.J.Eq, 546. 

N.Y.—Plnkel v. McCook, 286 N.T.S. 
766, 247 AppJDiv. 67, affirmed 8 N. 
E.2d 460, 271 N.T. 686. 

aa N.J.—Edwards v. Edwards, 100 
A. 608, 87 N.JJB!q. 646. 

89. Perjury Inducing granting of di¬ 
vorce 

Where perjury committed by a pe¬ 
titioner has Induced the court to 
grant a decree of divorce, the court 
has a duty to punish such perjury as 
contempt—Edwards v. Edwards, su¬ 
pra. 
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which a charge o£ contempt is based need not be 
sufficient to constitute per jury,90 at least where it is 
such as to show an utter disregard of the witness 
for the sanctity of his oath and to have a tendency 
to obstruct justice.9i False swearing by a judgment 
debtor in supplementary proceedings is considered 
in the C.J.S. title Executions § 399, also 13 C.J. p 
25 note 71; 23 CJ. p 893 note 8. 

Procuring false testimony. One who knowingly 
procures false testimony92 with the intention of de¬ 
ceiving the court93 is guilty of contempt. 

Tampering with evidence and witnesses is dis¬ 
cussed infra in § 31. 

§ 25. Miscondurt toward Court 

a. In general 

b. By attorney 


a. In General 

Generally, any act or conduct which shows dis¬ 
respect for the dignity or authority of the court, or 
which obstructs or tends to obstruct, Interrupt, prevent^ 
or embarrass the administration of Justice, constitutes 
rantempt; and, when such conduct takes place in the 
presence of the court, or so near thereto as to Interrupt 
Its proceedings, it Is a direct contempt, provided It w- 
curs while the court Is engaged In a judicial duty. 

Any act or conduct which shows disrespect for 
the dignity or authority of the court, or which ob¬ 
structs or tends to obstruct, interrupt, prevent, or 
embarrass the administration of justice, constitutes 
contempt®^ of a criminal nature ;9® and, when such 
act or conduct is committed in the presence of the 
court, or so near thereto as to interrupt its proceed¬ 
ings, it is a direct contempt,® fi provided, also, it oc- 


90. Ind.—Young v. State, 154 N.EL 
478, 198 Ind. 629. 

Tarjuxy shown 

In proceedings to fix responsibility 
for bombing of residence, false testi¬ 
mony that automobile seen about 
bombed residence under suspicious 
circumstances was not used by wit¬ 
ness was material. In determining 
propriety of order adjudging witness 
In contempt for perjury.—State v. 
Meese, 226 N.W. 746, 200 Wls. 464, 
reversed on other grounds 229 N.W. 
81, 200 Wls. 454. 

91. HL—People y. Freeman, 266 HI. 
App. 283. 

Trlvolous, luiiltlsg, or false testi¬ 
mony 

Answers of a witness to questions 
put to him, frivolous in their char¬ 
acter, Insulting to the court, or false 
In their entirety, would have a tend¬ 
ency to obstruct. Under, and delay 
Justice and seriously Interfere with 
the order and decorum of a trial, 
and ‘such answers might be the basis 
of a charge of contempt, although In- 
sulBcient to constitute perjury.—^Peo¬ 
ple V. Freeman, supra. 

92. Neb.—State v. Havel, 286 N.W. 
684, 120 Neb.-832. 

93. III.—Beattie v. People, S3 Ill. 
App. 651. 

Md.—Gibson v. Tilton, 1 Bland 862, 
17 Am.D. 806. 

•4* Cal.—Falloon v. Superior Court 
of Los Angeles County, 248 P. W67, 
79 CaLApp. 149. 

Ga.—Smith v. State. 185 S.B. 102, 86 
On.APP. 87. 

HL—People ex reL Busch v. Green- 
wit, 277 Ill.App. 479, error dis¬ 
missed 2 N.B.2d 817, 868 IlL 347. 
Mont—State v. District Court of 
Tenth Judicial Dlst In and for 
Fergus Oounty, 10 P.2d 686, 92 
Mont 94. 

ITGJA-^ 


N.H.—Barber v. George R. Jones 
Shoe Co.. 120 A. 80, 80 N.H. 607. 
N.J.—In re Bowers, 104 A. 196, 89 N. 
J.Eq. 307—In re Merrill, 102 A. 400, 
88 N.J.Hq. 261—In re Schmidt 102 
A. 264, 88 N.J.Eq. 21. 

N.T.—People v. Solomon, 271 N.T.S. 

136, 160 Misc. 878. 

18 C.J. p 29 note 23. 

Condnot held to constitute contempt 

(1) Writing letter to a wife who 
has been sued for divorce requesting 
her to consent to divorce.—In re 
Bowers, 104 A. 196, 89 N.J.Eq. 807. 

(2) Offer to fix criminal case.— 
Conley v. XJ. S., C.C-A.Minn„ 69 P.2d 
929. 

(8) Under statutory provisions In 
Georgia, any Justice of the peace or 
ex officio Justice of the peace Issu¬ 
ing a peace warrant to be executed 
within the limits of the city of At¬ 
lanta.—Hicks V. Parsley, 105 S.EI 
317, 26 Ga.App. 84. 

(4) It may be that an officer com¬ 
mitting an Illegal search without 
adequate ground would be guilty of a 
contempt—State v. Beynolds, 126 A. 
686, 101 Conn. 224. 

Conduct held not to oonstltate ooi^ 
tempt 

(1) Generally 

Ky.—Shipp V. Doak, 277 S.W. 1020, 
211 Ky. 737. 

N.C.—State v. Clark, 178 S.E. 119, 207 
N.C. 667. 

Or.—Hansen v. Harris, 28 P.2d 649, 
146 Or. 487. 

■ (2) Remark by contemnor, when 
newspaper photographer attempted 
to take photographs of proceedings 
In court that "I don't want any 
cheap publicity.”—People v. Downs, 
HLApp., 11 N.E.2d 824. 

(8) Statement that Judge Is misin¬ 
formed as to facts.—Ex parte Gal¬ 
lagher, 49 F.2d 876, 9 Oal.App.2d 86L j 
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9Ri Fla.—^Ex parte Earman, 96 So. 

756, 86 Fla. 297, 81 A.L.B. 1226. 

IlL—^Liebman v. People, 282 IllJlpp. 
682—People v. Salbar, 282 HLApp. 
606. 

Wsoonduot by Sleetlon Jndges and 
clerks is a contempt of the county 
court In the nature of a criminal 
contempt—^People ex reL Busch v. 
Sum, m.App.. 16 N.B.2d 174. 

KaUng false statement 
Conduct of respondent in TwniriTig 
unsworn statement which was false, 
and used In disciplinary proceeding 
against attorney, was criminal con¬ 
tempt—^People V. Thierry, 17 P.2d 
648, 91 Colo. 681. 

Personal grievance of Judge 
In New York, under the Judiciary 
Law S 760, a mere personal griev¬ 
ance of a Judge, however well found¬ 
ed, Is not sufficient ground for crim¬ 
inal contempt proceedings.—^Town of 
WUmurt V. Wright 171 N.Y.S. 230, 
183 App.Dlv. 305, 86 N.Y.Cr. 487. 

96. Fla—^Ex parte Barman, 95 So. 

755, 85 Fla 297, 81 AL.B. 1226. 

HI.—^In re Kelly's Estate, 6 N.B.2d 
113, 866 HL 174, affirming 1 N.B. 
2d 905, 286 IU.App. 143—People v. 
Berof, 7 N.E.2d 919, 290 IU.App. 1, 
affirmed 11 N.E.2d 986, 867 IlL 464 
—People V. Bongettl, 250 HLApp. 
428, reversed on other grounds 176 
N.E. 292, 844 IIL 107—People v. 
Hadesman, 228 HLApp. 219. 

Mo.—Carder v. Carder, App., 61 S.W. 

2d 888, 890, quoting Corpus luis. 
Okl.—^Dancy v. Owens, 258 P. 879, 
126 Okl. 87—State v. Owens, 266 P. 
704, 126 OkL 66, 62 A.L,R. 1270— 
Moss V. Arnold, Cr., 76 P.2d 491— 
Blanton v. State. 239 F. 698, 81 OkL, 
Cr. 419. 

Or.—Rust V. Pratt, 72 P.2d 688— 
State V. McClain, 298 F. 218, 116 
Or. 60. 

Fa—^Penn Anthracite Mining Co. v. 
Anthracite Miners of Pennsylvup 



§25 


CONTEMPT 


17 C.J.S. 


cure whfle the court or the judge is engaged in the 
discharge of a judicial duty.S7 So, disorderly con¬ 
duct in the presence of the court is contempt, 
such as being armed with a deadly weapon,or us¬ 
ing threatening or insulting language to the court,^ 
the court's oflScers,* the witnesses,^ or the opposing 
counsel^ Also, the imlawful usurpation of rights 
solely within the province of the court to grant 
constitutes contempt,® as does a willful and inten¬ 
tional® obstruction of, or interference with, an offi¬ 
cer of the court in the performance of his official 
duties 7 However, under some statutes, when the 
act constituting contempt is not committed in the 
immediate view and presence of the court or its offi¬ 
cers, it must be such as is calculated to affect the 
right or remedy of a party in a litigation;® and, in 
the federal courts where it is not claimed that the 


alleged misconduct toward the court took place in 
the physical presence thereof, or constituted diso¬ 
bedience to an order, it is essential that it shall have 
been so near to the court as to obstruct the admin¬ 
istration of justice.® 

Communicaiing with judge. It is a graved® con¬ 
tempt of court to communicate with a judge for the 
purpose of influencing him on the subject matter of 
a cause pending before him.ii Writing insulting 
letters to the judge has also been held punishable 
as contempt,^® although there is authority to the 
contrary.!® 

Dilatory or vexatious conduct. Conduct which is 
dilatory or vexatious in nature is of itself insuffi¬ 
cient to constitute contempt where no court order is 
violated-and no disrespectful conduct is shown.!* 


uia. 174 A. 11. IS. 114 Pa.Super. 7, 
quotin«r Ooxpns Juda, aiflrme^ 178 
A. 291, 818 Pa. 401. 

Tex.—^Ex parte dhambere, 47 S.'W.Sd 
. 808, 120 Tex.Cr. 77. 

Wls.—Appeal of Clcton, 278 N.W. 1. 
IS CJ. p 5 note 11. 

Open innlt or aeilnaiine 
An open Insult committed in the 
presence of the court to the person 
of the presiding Judge, or a resist¬ 
ance or deflance In his presence to 
Its powers or authority, is a direct 
contempt 

Ark.—Freeman v. State, 69 S.W.2d 
267, 188 Ark. 1068. 

Fla.—^Ex parte Earman, 95 So. 766, 
86 Pla. 297, 81 A.L.R. 1226. 

Mo.—Carder v. Carder, App., 61 S.W. 

2d 388, 890, Quoting Cotpna JoxIb. 
Pa^—^Penn Anthracite Mining Co. v. 
Anthracite Miners of Pennsylva* 
nla, 174 A. 11 , 13, 114 Pa.Super. 7. 
quoting Ooipns dtuds, affirmed 178 
A. 291, 818 Pa. 401. 

18 C.J. p 5 note 10. 

97. Ind.—Snyder v. State, 62 N.E. 
162, 151 Ind. 663. 

18 C.J. p 31 note 62. 

98. Okl.—Moss V. Arnold, Cr., 76 
P.2d 491—Lynn v. State, 260 P. 
1069. 38 Okl.Cr. 813—Blanton v. 
State, 289 P. 698, 81 OkLCr. 419. 

18 aJ. p 29 note 24. 

99u U.S.—Sharon v. HUl, C.C.CaL, 
24 F. 726. 

OkL—Lynn v. State, 260 P. 1069, 88 
OkLCr. 313. 

Im Tenn.—State v. Zrichbaum; 278 
S.W. 64, 162 Tenn. 416. 

18 C.J. p 29 note 26. 

Aimsbig lower oooxt 
It Is a contempt of appellate court 
for a litigant before it to abuse the 
court below to an appellate Judge, 
although the Judge of the court be¬ 
low in his Judicial capacity Is not 
«n officer of the court abova—In re 
Merrill. 102 A. 400, 88 261. 


2. N.J.—In re Jenkinson, 118 A. 240, 
98 N.J.Eq. 545. 

Pa.—In re MacDonald, 168 A. 621, 
110 PaSuper. 852. 

3. U.S.—U. S. V. Carter, D.C., 25 F. 
Caa.No.14.740. 3 Cranch C.C. 423. 

CalllBg witness ‘‘damned Uaz” 
U.S.—Gridley v. U. S.. C.CJt.Mich., 44 
F. 2 d 716, certiorari denied 61 S.Ct 
351, 283 U.S. 827, 76 L.Bd- 1441. 

4. Ark.—Pace v. State, 7 S.W.2d 29, 
177 Ark. 612. 

N.J.—In re Merrill, 102 A. 400, 88 N. 
J.Eq. 261. 

18 C.J. p 30 note 28. 

6 . Mo.—Qark v. Reardon, App,, 104 
S.W.2d 407. 

e. TJ.S.—Ryals v. XI. S., C.C.A.Fla., 
69 F.2d 946. 

7. Alaska.—^In re Atkins, 6 Alaska 
20 . 

Del.—In re Gulla, 116 A, 817, 18 DeL 
Ch. 28, ' 

Nev.—State r. District Court of 
Sixth Judicial Dlst of Nevada, In 
and for Humboldt County, 286 P. 
418, 62 Nev. 270. 

Assault oommitted on probation of¬ 
ficer as officer was leaving home of 
probationer by person with whom 
probationer lived, and whom, proba¬ 
tioner sought to interview was con¬ 
tempt of court, since duties of officer 
required interviewing of persons 
with whom probationer lived as well 
as investigation of probationer.— 
Ryaia v. U. S., C.C.A.F 1 sl, 77 r.2d 97. 
Officer acting iniprope^dy 

(1) An Interference with an officer 
of the court who Is 'acting Improp¬ 
erly and lUegally does not, however, 
constitT^te contempt—State v. Sixth 
Judicial DisL Court In and for Hum¬ 
boldt County, 1 P,2d 106, 68 Nev. 843. 

(2) So, injudicious statements 
which. If made in the presence of the 
court would have constituted con¬ 
tempt of court cannot be punished 
as contempt of court when made to' 
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an officer who Is attempting to 
an unauthorized use of a court order. 
—Oswald V. U. S., C.C.A,Cal., 71 F.2d 
266. 

8 . Or.-Rust V. Pratt 72 P,2d 638. 
Acts or defaults affecting only rights 

or remedies of parties to proceed¬ 
ings as constituting contempt see 
infra S 32. 

9. U.S.—Cornish v. U. S., C CLA, 
Mich., 299 F. 283. 

la N.J.—In re Merrill, 102 A. 400, 
88 N.J.Eq. 261. 

11 . U.S.—^In re Parker, D.C.Cal., 299 
F. 1006, affirmed, C.C.A., Parker v. 
U. S., 3 F.2d 903, certiorari denied 
46 S.Ct. 613, 268 U.S. 694, 69 L.Ed. 
1161. 

CaL—In re Arnold, 267 P, 816, 204 
CaL 176—^Bx parte Ewell, 236 P. 
206, 71 CaLApp. 744. 

Impeaching character of witness 
Statements In a letter sent private¬ 
ly to Judge of court before which an 
action is pending impeaching the 
character of witness who testified in 
open court are a contempt of court 
—In re Merrill, 102 A. 400, 88 N.J.Bq. 
261 . 

18. U.S.—U. S. V. Huff, D.C.Gi, 206 
F. 700. 

Kan,—State v. mugh, 87 P. 165, 63 
Kan. 688 —In re Pryor, 18 TTati. 72 , 
26 AimR. 747. 

18 C.J. p 80 note 86 . 

18. N.T.—In re Griffin, 1 N.T.S. T. 
13 C.J. p 80 note 87. 

14. ^ Subpoenaing unneoessaiy nump 
ber of witnesses 

"Where petitioner, charged with 
commission of certain felonies, sub¬ 
poenaed one hundred and sixty-seven 
witnesses, many of whom gave no 
material testimony, fine for contempt 
was not authorized by law, there be¬ 
ing no violation of order of court, 
nor show of contemptuous attitude, 
even though purpose may have been 
dilatory and vexatious.—Ex parte 
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The failure of an accused person to appear for trial 
on the day fixed therefor is not contempt.'^® 

h. By Attorney 

Misconduct by an attorney which reflecta Improp¬ 
erly on the dignity or authority of the court, or which 
obstructs Or tends to obstruct, prevent, or embarrass 
the due administration of Justice, constitutes contempt. 

Misconduct by an attorney which reflects im¬ 
properly on the dignity or authority of the court, or 
which obstructs or tends to obstruct, prevent, or em¬ 
barrass the due administration of justice, consti¬ 
tutes contempt.^® Thus an attorney’s refusal or 


failure to heed a proper order’or admonition of the 
court constitutes contempt,^^ as, for instance, where 
he persists in improper argument,^® or in repeating 
objections,after being admonished by the court to 
desist.' So, also, an attorney may be guilty of con¬ 
tempt for addressing insulting language to the 
court,20 or to an ofiicer of the court,the jury,^* 
or a witness and it is unnecessary that he be 
warned against the use of such language.®* Sim¬ 
ilarly, false statements made to the court by an at¬ 
torney may constitute contempt,®® although the con¬ 
tra^ is true under some statutes.®® However, an 


Stroud. 268 S.W. IS, 167 Ark. SSI, 87 
Aii.R. mi¬ 
ls. La.—State v. Jordy, 108' So. 229. 
161 La. 104. 

18. CaL—Rose v. Superior Court In 
and for Lios Angeles County, 35 P. 
2d 606, 140 Cal.App. 418—Ex parte 
TFrftl HT»>.n, 14 P.2d 797, 126 CaLApp. 
121—Ex parte Ewell, 236 P. 206, 
71 Cal.App. 744. 

na.—State ex rel. McGregor v. Pea¬ 
cock, 162 So. 61'6, 113 Fla. 816. 
Minn.—In re Cary, 206 N.W. 402, 166 
Minn. 203. 

N.H.—Barber v. George R. Jones 
Shoe Co., 120 A 80. 80 N.H. 507. 

N.J.—In re S-^ 169 A 679, 116 N. 

JJIQ. 186. 

N.Y.—Waldman v. Churchhlll, 186 N. 
E. 690, 262 N.T. 247, affirming 262 
N.T.S. 971, 288 App.Dlv. 829. 

Tex.—Ex parte Monies, 10 S.W.2d 
106, 110 Tex.Cr. 686. 

18 C.J. p 29 note 26 [c], [d]. 

Ooaduot Ix^ to oonstitate contempt 

(1) Writing contemptuous letter to 
Judge.—Cooke v. U, S., Tex., 46 S.Ct 
390, 267 U.S. 617, 69 L.Bd. 767, re¬ 
versing, CC.A, 296 F. 292, ceitlorarl 
granted 44 S.Ct 404, 264 U.S. 679, 68 
LJSd. 869. 

(2) Concealing material facts from 
court—^Daily v. Superior Court In 
and for Monterey County, 40 P.2d 
936. 4 Cal.App.2d 127—Falloon v. 
Superior Court of Los Angeles 
County, 248 P. 1067, 79 CaLApp. 149. 

(3) Making motion for new trial 
before other than the presiding judge 
without the latter's consent—Fran¬ 
cis V. Superior Court In and for Los 
Angeles County, 48 P.2d 800, 8 Cal. 
2d 19. 

(4) Procuring trial judge’s signa¬ 
ture to journal entry containing false' 
fact findings.—^Brown v. State, 62 P. 
2d 1208, 178 OkL 606. 

(6) Borrowing money from funds 
of estate represented by client with¬ 
out court’s order authorizing borrow¬ 
ing.—State V. Phipps, 24 P.2d 1078,. 
174 Wash. 443. 

OoBdnot held not to oonstitiite oon- 
tempt 

(1) Generally. 

U.B.—Pearse v. U. S., C.CAJ7.J., 69 


F.2d 618, reversing In part D.C., U. 

S. V. Frank, 63 P.2d 128, reversed 
on other grounds, C.C.A, Loughlln 
V. U. S., 67 r.2d 1080. 

Cal.—^Ex parte Stanrldge, App., 72 
P.2d 162. 

HI.—Wayland v. City of Chicago, 16 
N.B.2d 616, 869 Ill. 43—People v. 
Sherwln, 188 N.E. 484, 864 Ill. 371 
—^People V. Rongetti, 176 N.E. 292, 
844 lU. 107, reversing 260 DLApp. 
428. 

Mo.—^Ex parte Howell, 200 S.W. 66, 
278 Mo. 96. 

N.T.—People ex rel. Hutchings v. 
Mallon, 226 N.T.S. 461. 222 App. 
..DIv. 243—^Town of Wllmurt v. 
Wright 171 N.T.S. 280, 183 App. 
Dlv. 805, 86 N.T.Cr. 487. 

Utah.—Crowther v. District Court 
of Salt Lake County, 64 P.2d 243 
—^In re Thomas, 190 P. 962, 66 
Utah 315, 

(2) Asking Improper question.— 

People V. Denton, ChiLApp., 72 P.2d 
191. , 

(3) Repetition In different form of 
question to which objection had been 
sustained.—Caldwell v. U. S., C.C.A 
Wash., 28 P.2d 684, reversing, D.C., 
U. S. v: Newman, 25 F.2d 867. 

(4) Attempted Introduction of ex¬ 
cluded testimony.—Ex parte Mor- 
rlss, 10 S.W.2d 105, 110 Tex.Cr. 585. 

(6) Failure to be made an attorney 
of record,—Raskin v. Superior Court 
In and for Los Angeles County, 88 P. 
2d 85, 188 CaLApp. 668. 

(6) Employing others to give le¬ 
gal advice without their first having 
been admitted to practice and with¬ 
out their having paid license fee, 
and permitting those others to so¬ 
licit business.-Murphy v. Crum, N. 
D., 274 N.W. 882. 

17. U.S.—U. S. v, Landes, C.C.AN. 

T. , 97 F.2d 878. 

Safusal to pzoduoe exhibit 

Iowa.—Coyle v. Sawyer, 200 N.W. 

721,* 198 Iowa 1022. 
la U.S.—^U. S. V. Landes, C.CA.N. 
• T., 97 P.2d 878. 

CaL—Ex parte Grossman, 293 P. 688, 
109 CaLApp. 626 — Hal l i n an ‘v. Su¬ 


perior ' Court In ind for SZlngs 
County, 240 P. 788, 74 Cal.App. 420. 
Okl.—Williams v. State, 199 P. 400, 
19 OkLCr. 807. 

VL—TapUn v. Stanley, 148 A 760, 
102 Vt 898. 

19. Mont—State v. District Court 
of Seventh Judicial Dlst, 246 P. 
260, 76 Mont 222. 

Bight to make record 
While lawyer Is entitled to pro¬ 
tect record for appeal, he has no in¬ 
herent right to make record his own 
way In defiance of court’s admoni¬ 
tion.—State V. District Court of Sev¬ 
enth Judicial Dlst, supra. 

2(L Mont—State v. District Court 
of Tenth Judicial Dlst in and for 
Fergus County, 10 P.2d 586, 92 
Mont 94. 

CBiazglng unfair Interferenoe 
Voluntary remark of attorney, 
charging court with unfair Interfer¬ 
ence With his cross-examination, was 
contempt of court.—Rubin v. State, 
211 N.W. 926, 192 Wis. L 
n. Clerk In bhanoery 
N.J.—In re Jenklnson, 118 A 240, 98 
N.J.Bq. 646. 

82. U.S.—In re Maury,*Mont, 206 F. 
626, 123 C.C.A 642. 

83. Calling witness «‘Boab» 

Wash.—State v. Johnson, 18 P.2d 86, 
171 Wash. 388, adhered to 23 P.2d 
1118, 171 Wash. 888. 

Statement held not to show oontampt 
That defendant’s attorney In a 
criminal case stated In the presence 
of the court to a witness on crosfr- 
examination, "AH' you know about It 
Is you want to put . . . [defend¬ 
ant] in the penitentiary,” did not 
justify the court in fining him for 
contempt—^Ex parte Heldlngsfelder, 
206 S.W. 861, 84 Tex.Cr. 204. 

84. Wash.—State v. Johnson, 18 P, 
2d 85, 171 Wash. 888, adhered to 28 
P.2d 1118, 171 Wash. 888. 

85. ConzL—Goodhart v. State, 78 A 
968, 84 Conn. 60, Ann.Cas.l912B 
1297. 

13 C,J. p 80 note 88. 
ath N.T.—^Franzone v. Tummlnelli, 
128 N.T.S. 465, 67 Mlsc. 649. 

18 aj. p 80 note 89. 
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attorney acting in the proper exercise of a legal 
right is not guilty of contempt.^^ Thus, an attor¬ 
ney is not guilty of contempt in preserving his cli¬ 
ent’s rights by making appropriate objections and 
necessary exceptions,2 8 or by testing in good faith 
the validity of a rule of court,29 or by protesting in 
a respectful manner against personal violence to a 
witness by the court.®® So, too, aspersions by an at¬ 
torney on the credibility of a witness deducible 
from the evidence do not constitute contempt.®^ 

Filing papers in court as constituting contempt is 
considered infra in § 28. The unlicensed practice 
of law may be contempt, as is shown in the title At¬ 
torney and Client § 16 c (1). 

The absence of an attorney from a court in which 
he has business, thereby impeding or delaying the 


business of the court, is contempt,8® especially after 
be has been notified to appear.®® 

§ 26. -In Presence of Court 

Contempt committed In any place set apart for the 
use of any constituent part of the court while In ses< 
Sion is generally deemed to have been committed in the 
presence of the court. 

In determining whether particular acts consti¬ 
tute contempt in the presence of the court regard 
must be had for the nature of the surrounding facts 
and circumstances.®^ Generally, contempt commit¬ 
ted in any place set apart for the use of any con¬ 
stituent part of the court while in session,®® or in 
the presence of any one of the constituent parts of 
the court while engaged in the business devolved on 
it by law,®® is deemed to have been committed in 


87. Ala.—Ex parts State ex rel. 
Balles, 177 So. 752, 236 Ala. 138. 

III.—People V. Rongettl, 176 N.E. 292, 
344 IlL 107, reversing 250 llLApp. 
428. 

Ky.—Adams v. Gardner, 196 S.W. 
412, 176 Ky. 262. 

Tex.—^Ex parte Miller, 244 S.W. 612, 
92 Tex.Cr. 489. 

Staadisff while erowt-exainfnlTig 
That attorney, after court directed 
him to be seated and conduct fur¬ 
ther cross-examination of witness 
from chair, stood and walked be¬ 
tween court and Jury during such 
examination, did not warrant order 
adjudging him guilty of contempt of 
court, In absence of finding that acts 
were done In disorderly, contemptu¬ 
ous. or insulting manner, since or¬ 
derly conduct of trial permits coun¬ 
sel to stand during cross-examina¬ 
tion.—Curran v. Superior CSourt in 
and for Fresno County, 236 P. 976, 
72 CaLApp. 268. 

Attomey yolusieexlng to esitex ap¬ 
pearance to represent witness was 
not guilty of contempt as entering 
appearance without appointment by 
court and authority firom wltnesa— 
People V. Rongeta 176 N.E. 292, 344 
Ill. 107, reversing 280 IlLApp. 428. 
Cal.—Curran v. Superior Court 
in and for Fresno County, 286 P. 
975, 72 CaLApp. 258. 

N.Y.—People v. La Fetra, 167 N.T. 

S. 386, 171 AppJDlv. 269. 

89. Ohio.—Hunt V. State. 27 Ohio 
Clr.CL 16. . ' 

SO. Philippine.—Matter of Aguas, 1 
Philippine L 

au Porto Rico.—CoU v. Leake, 17 
Porto Rico 823. 

88. N.J.—Nelson v. Wergland, 146 A. 
82, 104 N.J.E(i. 884. 

Ohio.—State ex rel. Shroder v. Shay, 

8 Ohio N.P.,N.S., 667. 

18 aj. p 81 note 67. 

88. HI.—People V. Westbroolps, 242 
HLApp. 888. 


84. IlL—People V. Clancy, 239 HI. 
App. 369. 

Particular acta held within presence 
of court 

(1) Sending contemptuous letter to 
judge.—In re Merrill. 102 A. 400, 88 
N.J.Eq. 261. 

(2) Piling document containing 
contemptuous language with clerk of 
court wherein related matter is pend- 
ing.—Blodgett v. Superior Court of 
Santa Barbara County, 290 P. 293, 
210 Cal. 1, 72 A.L.R. 482—Ex parte 
Friday. 32 P.2d 1117, 188 Cal.App. 
660. 

(3) Knowingly making and pre¬ 
senting In open court a false affida¬ 
vit—State V. Moody, 196 N.W. 600, 
47 S.D. 111. 

(4) Filing contemptuous motion in 
supreme court for leave to file peti¬ 
tion for rehearing.—Owens v. Dancy, 
C.C.A.Okl., 36 F.2d 882, certiorari 
denied 60 S.Ct 361, 281 U.S. 746, 74 
L.Ed. 1168. 

Partloular acts held outside presence 
of court 

(1) Attorney's tardiness or absence 
from court. 

Tex.—Ex parte HIU, 62 S.W.2d 867, 

122 Tex. 80. 

Wash.—State v. Winthrop, 269 P. 798, 
148 Wash. 626, 69 A.L.R. 1266. 

(2) Refusal to pay money pursu¬ 
ant to an order.—In re Northern, 121 
P. 1010, 18 CalJLpp. 62. 

(8) Filing of affidavit of disqualifi¬ 
cation of trial (Murt, 

Cal.—Bx parte Cuiia^ 11 P,2d 902, 

123 CaLApp. 626, rehearing de¬ 
nied 18 p.2d 979, 123 CalApp. 625. 

Mont.—State v. District Court, Sec¬ 
ond Judicial Dist In and for Sil¬ 
ver Bow County, 248 P. 218, 76 
•Mont 496. 

Okl.—Cannon v. State, 66 P.2d 186, 
58 OkLCr. 461. 

(4) Filing contemptuous complaint 
In suit against Judga—Poif v. Scales, 
218 P. 1019, 86 Idaho 762. 

36 


(5) Refusal of attorney, who Is 
before court in obedience to a verbal 
request, to withdraw offensive para¬ 
graph contained in motion for new 
trial.-Ex parte OiPlel, 246 S.W. 664, 
93 Tex.Cr. 214. 

35. HI.—In re Kelly's Estate, 6 N.B. 
2d 118, 866 IlL 174, affirming 1 N. 
B.2d 906, 285 IlLApp. 148—People 
V. Whitlow, 191 NJE. 222, 867 HL 
34, reversing 272 m.App. 7—People 
V. Andalman, 178 N.E. 412, 34$ HL 
149—People v. Hadley, 262 IlLApp. 
444. 

Wis.—Rubin V. State, 216 N.W. 618, 
194 Wis. 207. 

13 C.J. p 81 note 46. 

Places held within court’s presence 

(1) In court room, although judge 
did not see it—^Moss v. Arnold, OkL 
Cr., 76 P.2d 491. 

(2) In court's chambers.—^In re 
Schulder, 221 P. 566, 62 Utah 591. 

(8) Immediately outside the court 
room door.—People v. Clancy, 239 HL 
App. 369. 

(4) In hallway of building.—In re 
Oxlles, 29 Hawaii 823—13 C.J. p 31 
note 47. 

(6) On courthouse steps. 

Pa.—Joulwan’s Case, 2 Pa.Dlst A 
Co. 188. 

Va.—Com. V. Dandrldge, 2 ya.Cas. 
408. 

(6) On courthouse yard. 
Ga._^organ v. State, 106 S.H. 449, 
26 G&App. 83. 

N.C.—State V. Woodfln, 27 N.C. 199, 
42 Am.D. 161. 

Place held not urithln oourt’s pres¬ 
ence 

A washroom.—People v. Hadley, 
262 HLApp. 444. 

3ft, HL—^People V. Andalman, 178 N. 

E. 412, 846 IlL 149. 

Contempt before grand jury 
(1) Contemptuous conduct before 
the gfand jury, which is a constitu¬ 
ent part of the orimlnal court, Is 
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the presence of the court; and it has been broadly 
stated that any act which is calculated to impede, 
embarrass, or obstruct the court in the administra¬ 
tion of justice will be considered as done in the 
court's presence.*'^' On the other hand, under some 
statutes, only such contempts as are committed 
within the ocular view or range of vision of the 
court are deemed to have been committed in the 
presence thereof.*® Under a statute authorizing 
courts to punish misbehavior committed in the pres¬ 
ence of the court or “so near thereto as to obstruct 
the administration of justice," whether the misbe¬ 
havior was so near the court as to obstruct the ad¬ 
ministration of justice depends on the character of 
the act done and its direct tendency to impede, em¬ 
barrass, delay, or obstruct the administration there¬ 
of;** and an act, the natural tendency of which 
is to obstruct justice, may constitute a contempt 
wherever committed.^* 

§ 27. -Disturbance of Proceedings of 

Court 

One who disturbi the peace and good order of the 
court fs guilty of contempt. 

The court has an inherent right to conduct its 
work and its sessions without disturbance,^^ and 


one who disturbs the peace and good order of the 
court is guilty of a contempt^* So, a newspaper 
photographer who, contrary to the court's order, 
takes pictures in the corridors of the courthouse in 
such a manner as to disturb the court is guilty of 
contempt.^* While it has been held that one at¬ 
tending court in an intoxicated condition is in con¬ 
tempt,it has also been held that a person attend¬ 
ing court in a drunken condition is not in contempt 
where the judge does not know it, or where his con¬ 
dition in no way interferes with the business of the 
court^B An interruption in itself, or even its fre¬ 
quent repetition, does not necessarily constitute dis¬ 
orderly, contemptuous, or insolent; behavior within 
the meaning of a statute so defining contempt*® 

§ 28. -Filing Papers in Court 

Tha filing of papers In court in a contemptuous man¬ 
ner or papers of such a nature as to show disrespect 
for the dignity or authority of the court, or to tend 
to interfere with the due administration of Justice con¬ 
stitutes contempt. 

Contempt may arise out of the filing of papers 
in court, as where the papers are filed in a disre¬ 
spectful manner, or are of such a nature as to show 
disrespect for the authority or dignity of the 
court.*'^ Thus, contempt may be committed by in- 


puniebable as contempt committed in 
the presence of the court. 

U. S.—U. S. V. Dachls, D.CN.Y., 86 F. 
2d 601. 

Ark.—Lockett v. State, 224 S.W. 952, 
146 Ark. 415. 

Ill.—People V. Sheridan, 181 N.E. 
617, 849 Ill. 202. 

(2) But it has been held that 
while a ffrand Jury when in session 
and in attendance on business con¬ 
nected with the court is an adjunct 
or appendage of the court, yet it 
is not in legal contemplation such a 
part of the court as would authorize 
a Judge summarily to punish an of¬ 
fending party for any act before it, 
as he would be authorized to do if 
the contempt were committed “In the 
immediate view and presence of the 
court”—Ex p. Hedden, 90 P. 787, 29 
Nev. 362, 18 AnmCas. 1178. 

87. Ark.—Weldon v. State, 284 S.W, 
466, 160 Ark. 407. 

Okl.—State v. Owens, 266 P. 704, 
126 OkL 66—^Dancy v. Owens, 268 
P. 879, 126 OkL 87. 

Assault on Judge outside court’s Jiu 
rlsdlotion 

Commission of assault on Judge 
outside municipal court’s territorial 
Jurisdiction is within presence of 
court and does not affect its power 
to punish for contempt—Turquette 

V. State, 298 S.W. 16, 174 Ark. 876, 66 
AJLR. 1226. 

38. Mich.—In re Wood, 46 N.W. 
1118, 88 Mich. 76. 


Nev.—Ex parte Hedden, 90 P. 737, 
29 Nev. 352, 13 Ann.Cas. 1178. 

In Iiouislana it is oply when the 
offense Is committed in the presence 
of the court In actual session and 
within its view and hearing that pro¬ 
ceedings by rule can lawfully be dis¬ 
pensed with.—State v. Reid, 48 So. 
456, 118 La. 827—State v. Judges 
Clr.DistCt, 82 La.Ann. 1266—13 a 
J. p 31 note 66. 

In Tennessee a statute, providing 
that powers of the courts to punish 
contempts shall extend to the willful 
misbehavior of any person In the 
presence of the court or so near 
thereto as to obstruct Justice, relates 
to direct personal misbehavior either 
in the courtroom or so near thereto 
as to interfere with court procedure, 
and cannot be extended so as to em¬ 
brace the effect that a newspaper 
article published at some remote 
place might have on the attendants 
on the court who happened to read 
It—In re Hickey, 268 S.W. 417, 149 
Tenn. 344. 

39. U.S.—Toledo Newspaper Com¬ 
pany V. U. S., Ohio, 88 S.Ct 660, 
247 TI.S. 402, 62 L.Bd, 1186—Froe- 
Uch V. V. S., C,C.A.Minn., 33 F.2d 
660—Keeney v. U. S., C.C.A.Ind., 
17 F.2d 976. 

Phiaae not to be spatially construed 

The phrase "so near thereto as to 
obstruct the administration of Jus¬ 
tice" must not be spatially construed. I 
—^MoCann v. New York Stock Ex-1 

37. 


I change, C.aA.N.Y., 80 F.2d 211, cer- 
I tiorari denied McCann v. Leibell, 67 
S.Ct -288, 299 tl.S. 608, 81 L.B(L 444. 
Contempt committed In street 
A contempt committed In the 
street In the Immediate ylolnity of 
the court constitutes misbehavior so 
near to the court as to obstruct the 
administration of Justice.—H. S. v. 
Carroll, D.C.Mont, 147 P. 947. 

40. U.S.—^In re Independent Pub. 
Co., Mont, 240 P. 849, 168 C.C.^ 
586, alfirming, D.C., 228 F. 787— 
U. S. v. Huff, D.C.ak., 206 P. 700. 

41. N.Y.—In re Seed, 261 N.Y.S. 616, 
140 Mlsc. 681. 

49, HI.—People V. Clancy, 239 HL 
App. 869. 

Me.—Ex parte Holbrook, 177 A. 418, 
188 Me. 276. 

Ohio.—State v. Remus, 27 Ohio N.P., 
N.S., 156. 

13 C.J. p 81 note 66. 

48. N.Y.—In re Seed, 261 N.Y.S. 616, 
140 Misc. 681. 

44. Pa.—Com. v. Clark, IS PaCo. 
439. 

4& Miss.—Neely v. State, 64 So. 
816, 98 Miss. 816, 89 L.R.A.,N.S., 
138, Ann.Ca8.1918B 281. 

4& N.Y.—Waldman v. Churchill, 186 
N.E. 690, 262 N.Y. 247, affirming 
262 N.Y.S. 971, 238 App.Dlv. 829. 
47. U.S.—Owens v. Dancy, aUA;. 
Okl,, 86 F.2d 882, certiorari denied 
60 S.Ct 861, 281 U.S. 746, 74 L.Ed. 
1168. 
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corporating impertinent, scandalous, insulting, or 
contemptuous language reflecting on the integrity of 
the court in pleadings,^® motions,and notices of 
motions,or in briefs,applications for rehear¬ 
ing,52 or memoranda on the court docket.53 Abuse 
of a trial judge contained in a brief on appeal is 


not contempt, however, of the trial court,^4 but is 
contempt of the appellate court.®® While the Sling 
of a false pleading is not contempt,5® and an attor¬ 
ney will not be held in contempt merely for present¬ 
ing in good faith a motion which he has a right to 
make,®7 or for Sling a petition of pleading alleging 


CaL—^Blodgett v. Superior Court of 
Santa Barbara County, 200 P. 293, 
210 Cal. 1, 72 A.L.R. 482—Bx parte 
Friday, 82 P.2d 1117, 188 CaLApp. 
660. 

N.Y.—H^-rnan Goldman Plumbing & 
Heating Corporation v. Neablt, 271 
N.Y.S. 421, 161 Mlsc. 246, affirmed 
279 N.Y.S. 788, 244 App.Dlv. 311. 
Ohio.—Berger v. State, 163 N,E. 627, 
29 Ohio App. 434. 

S.D.—State t. Moody, 196 N.W. 600, 
47 S.D. 111. 

Tex.—Bi parte O’Piel, 246 S.W. 664, 
93 Tex.Cr. 214. 

13 C.J. P 32 note 71. 

TUtag paper* withoiit leave of 
court constitutes contempt, especial¬ 
ly when done in flagrant disregard of 
the court's orders.—^People v. Andal- 
man. 178 X.B. 412, 346 Dl. 149— 
Enelsel v. Ursus Motor Co.. 147 N. 
B. 243, 316 Ill. 336, 39 A.L.R. 1, af¬ 
firming 234 IlLApp. 371, and error 
dismissed Gilmore v. People of State 
of Illinois. 47 S.Ct. 109, 273 U.S. 772 k 
71 L.Bd. 884. 

Hung eoandalons grand Jury report 
The action of a grand Jury in filing 
in open court its final report contain¬ 
ing scandalous and contemptuous I 
language constitutes a direct con¬ 
tempt—Coons V. State, 134 N.E. 184, 
191 Ind. 680, 20 A.L,E. 900. 
Frooeedlngs before referee 
A party who uses abusive, violent 
pd improper matter in affidavits and 
proceedings before a referee, should 
punished for contempt.—^Poster v. 
Walt 136 N.Y.S. 209, 161 App.Dlv. 
933. 

Zotentlon as to conseanenoes pre¬ 
sumed 

"Where the language used by a 
litigant in an instrument filed and 
presented in court is such as to carry 
beyond Question its own Inherent and 
inevitable significance, the user must 
have intended the natural conse¬ 
quences of his use of such language.** 
—Dancy v. Owens, 268 P. 879, 126 
Okl. 87—State v. Owens, 266 P, 704, 
126 OhL 66, 62 AL.R. 1270. 

Xattsrs held not to oonstitate ooiu 
tempt 

U.S.—May Hosiery Mills v. TI. S. 
Dlst Court in and for Dlst of 
Montana^ C.CJtMont., 64 F.2d 460, 
reversing, D.a, May Hosiery Mills 
V. F. ft W. Grand 6-10-26 Cent 
Stores, 69 F.2d 218. 

La.—Gosserand v. City of Gretna, 
118 So. 122, 166 La. 1028. trans¬ 
ferred 121 So. 208, 9 LaApp. 664. 

4a m.—People V. Sherwln, 166 NJI, 


613, 616, 384 111. 609, citing Corpus 
Juris—Znelsel v. Ursus Motor Co., 
234 niApp. 871, affirmed 147 NJ3. 
248, 316 HL 336, 39 AL.R. 1, er¬ 
ror dismissed Gilmore v. People of 
State of Dlinois, 47 S.Ct 109, 273 
U.S. 772, 71 L,Bd. 884. 

Ind.—Kerr v. State, 141UE. 308, 194 
Ind. 147. 

N.J.—McCauley v. McCauley, 103 A 
20. 88 N.J.EQ. 392. 

OkL-^tate V. Davenport, 266 P. 340, 

125 Okl. L 

18 C.J. p 32 note 68. 

Beltaiatlou by way of oonf ssslon and 
avoidance 

The reiteration, by way of con¬ 
fession and avoidance, of a contemp¬ 
tuous article in an answer to pro¬ 
ceedings to punish for contempt Is 
not an original and further contempt 
—Dale V. State. 160 N.E. 781, 198 Ind. 
110, 49 AL.R. 647, error dismissed 
47 S.Ct 382, 273 U.K 776. 71 L.Bd. 
886, and 47 S.Ct 691, 274 U.S. 744, 
763, 71 L.Bd. 1322. 

40. m.—People V. Sherwln, 166 N. 
B. 618, 615, 384 111. 609, citing Ooi- 
pus Juris. 

Miss.—^Ex lUarte Redmond, 182 So. 
328, 169 Miss. 449. 

Okl.—Dancy v. Owens, 268 P. 879, 

126 OkL 87—State v. Owens, 266 P. 
704, 125 OkL 66, 52 AL.R. 1270— 
State V. Martin, 266 P. 667, 125 OkL 
St 

13 CJ. p 82 note 69. 

Xf untrue a j>aragTaph in a motion 
for a new trial, which in strong lan¬ 
guage charges the court with parti¬ 
ality, setting forth acts and conduct 
during trial constituting.such preju¬ 
dice, is contemptuous.—^Bx. parte 
O'Fiel. 246 S.W. 664, 98 Tex.Cr. 214. 
iCertted c r i t i c i sm not oontemptuous 

(1) Filing a motion alleging that 
the Judge's charge was “inflamma¬ 
tory.”—Clair V. State, 69 N.W. 118, 
40 Neb. 534, 28 L.RA. 867. 

(2) Charging a Judge, In a motion 
to vacate sentences and withdraw 
pleas of guilty, with having* been 
guilty of Irregular or improper^ con¬ 
duct in Inducing defendants to plead 
guilty, and Imposing excessive sen- 
tences—JTracy State, 28 Ohio Clr. 
Ct 468. 

50. IlL—People v. Sherwln, 16$ NJBJ. 
613, 515, 384 HL 609, citing Corpus 
Jhris. 

13 C.J. p 32 note 60. 

51. CaL—Blodgett v. Superior Court 
of Santa Barbara County, 290 F. 
298, 210 CaL 1, 72 ALJL 482. 
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La.—Woul'fe V. D’Antonl, App., 168 
So. 687. 

N.J.—^In re Glaubennan, 162 A 660, 
107 N.J.BQ. 384. 

13 C.J. p 32 note 69, p 6 note 12 [a].. 
Orlmlnal ooutompt 

N.J.—^In re Glauberman, 162 A 660, 
107 N.J.BQ. 384. 

52". La.—Woulfe V. D’AntonL App,, 
168 So. 687. 

OkL—Dancy v. Owens, 268 P. 879, 
126 OkL 87—State v. Martin, 266 P. 
667, 126 OkL 61. 

13 GJ. p 32 note 70.- 

sa Ind.—Bx p. Smith, 28 Ind. 47. 

18 GJ. p 32 note 72. 

54. La.—Johness v. Stoulig, 92 So. 
187, 161 La. 618. 

13 GJ. p 82 note 73. 

55. N.J.—^In re Glauberman, 162 A 
660, 107 N.J.BQ. 884. 

13 GJ. p 82 note 74. 

56. N.Y.—^Fromme v. Gray, 43 NJE. 
216, 148 N.Y. e9^-Gemhardt v. 
Boland, 211 N.Y.S. 877, 125 Mlsc. 
783. 

Sworn answsr 

The filing of a sworn answer sub¬ 
sequently found to be false does not 
Justify a party’s punishment as for 
direct,contempt—Bx parte Ratliff, 8 
S.W.2d 406, 117 Tex. 326, 67 AL.R. 
641. 

Perjury or false swearing by witness 
as contempt see supra S 24. 

57. Ind.—Blankenbaker v. State, 166 
N.H. 266, 201 Ind. 142. 

ruing motion for new trial is not 
contempt of court 
Ind.—Blankenbaker v. State, supra 
Mlsa—Bx parte Redmond, 128 So. 

486, 166 Miss. 682. 

Claim of eonstltutlDiial prlvUege 
Where attorney in case was or* 
dered to produce paper in court, and 
on his refusal, based on the 
that the paper would tend to in¬ 
criminate him. Judgment punishing 
him for contempt was entered, his 
claim of oonstltutlonal privilege was 
germane to the matter before the 
court snd there was no basis for a 
charge by the court that there was 
a reflection on the integrity of the 
court on striking the attorney's veri¬ 
fied petition, to set asJde the Judg¬ 
ment stating the facts on which he 
relied to Justify his refusal to pro¬ 
duce the paper, which were that op¬ 
posing coujusel* and’ state’s attorney 
were seeking Indictments against the 
attorney, charging him with subor¬ 
nation of perjury and conspiracy to 
commit perjury as a result of test!- 
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an erroneous conclusion of law®* or superfluous 
matter incapable of proof,®* an attorney may be 
held guilty of contempt where he shows an utter 
disregard for the genuineness of documents pre¬ 
sented in court, or for the truth or falsity of mat¬ 
ters contained therein.** So, filing a forged affida¬ 
vit,or a motion falsely charging the court with 
dishonesty,®* without a proper investigation, has 
been held to constitute contempt. Also, an attorney 
who through forgetfulness, neglect, or failure of, 
or indifference to, duty or consequences, presents 
fictitious exceptions and assignments of error to a 
court is guilty of contempt.®® The mere bringing 
of an action against a judge does not constitute con¬ 
tempt if if is brought in good faith and the allega¬ 
tions in the complaint are only such as are appro¬ 
priate to the kind of action that is brought;®^ and 
the filing of depositions in pursuance of a conspira¬ 


cy to impose on the court does not constitute con¬ 
tempt when such depositions are not used in evi¬ 
dence.®® 

Affidavits or motions to disqualify judge or 
change venue. Under some circumstances the filing 
of an affidavit, motion, or petition for the purpose 
of disqualifying a judge on account of alleged prej¬ 
udice or bias, or for the purpose of changing venue, 
is sufficient to constitute contempt,®* as, for in¬ 
stance, where it is falsely, willfully, and malicious-' 
ly made,®"^ or where it contains disrespectful or 
contemptuous language impugning the honesty and 
integrity of the court.®* Generally, however, the 
mere filing or presentation in good faith of such 
an affidavit or motion, in respectful language and 
in a respectful manner, does not constitute con¬ 
tempt,®* particularly where prejudice or bias is rec- 


XDony given in the trial as to nota-, 
tlons made on the paper in Question. I 
—^People V. Zasove, 142 N.B. 548, 811 
•HI. 198. 

6& Colo.—Collins V. People, 21 P. 

2d 1114, 92 Colo. 464. 

69. Mont—State v. District Court 
of Seventh Judicial Dlst, 246 P. 
260, 76 Mont 222. ' 

00. ni.— In re Kelly’s Estate, 6 N. 
E.2d 113, 866 ZIL 174, affirming 1 
N.E.2d 906, 286 IltApp. 143. 

PUlng spuzioTUi will 
lU.—In re Kelly’s Estate, 2 N.B.2d 
591, 285 I11.APP. 685, affirmed 6 N. 

E. 2d 118, 366 ni. 194. 

0L U.S.—In re Paris, D.CN.T., 4 

F. Supp. 878. 

Duty of oomrt to l&Qiilre 
When affidavits that affiants’ 
names were forged to affidavits sup¬ 
porting motion for new trial were 
presented. It became court's duty Im¬ 
mediately to Institute Inquiry as to 
whether attorney presenting, latter 
affidavits committed contempt of 
court.—^In re Paris, supra. 

69. Okl.—Dancy v. Owens, 268 F. 
879, 126 OkL 87—State v. Martin, 
266 P. 667, 126 OkL 61. 

Aood faith; duty to luvastlguta truth 
Good faith requires attorney care¬ 
fully and thoroughly to Investigate 
truth of averments In motion charg¬ 
ing dishonesty and other official mis¬ 
conduct by Judge.—Dancy v. Owens, 
268 P. 879, 126 OkL 87—State v. Ma> 
tin, 256 P. 667, 125 Okl. 61. 
ea, TJ.S.—^U. S. V. Ford, D.CMont, 

9 F.2d 990. 

BL Idaho.—^PofE v. Scales, 213 P. 
1019, 36 Idaho 762. 

0B. TJ.S.—Doniphan v. Lehman, C,C. 
Ind,, 179 P. 178. 

8^ CaL—^Halllnan v. Superior Court 
in and for City and County of San 
Francisco, 81 P.2d 264. 


Ga.-^ones v. State, 146 S.E. 914, 89 
Ga.App. 1. 

Ky.—Huggins v. Field. 244 S.W. 903, 
905, 196 Ky. 601, citing Corpus Ju¬ 
ris. 

13 C.J. p 82 note 66. 

Qua who actively counsels, advises, 
and urges the preparation and pre¬ 
sentation of a contemptuous petition 
for the disqualification of a Judge 
may be punished for contempt.— 
Jones V. State, 145 S.E. 914, 89 Ga. 
App. 1. 

Filing affidavit in wrong department 

CaL—Hallinan v. Superior Court in 
and for City and County of San 
Francisco, App., 81 P.2d 254. 

Piling belated affidavit 

(1) Filing and submission of belat¬ 
ed affidavit of personal bias and prej¬ 
udice against presiding Judge before 
whom matters In litigation are pend¬ 
ing undecided has been said to In¬ 
volve contempt of court as consti¬ 
tuting Improper effort to influence 
Judicial decision.—American Brake 
Shoe & Foundry Co. v. Interborough 
Rapid Transit 6o., D.aN.T., 6 F. 
Supp. 216. 

(2) However, under a statute au¬ 
thorizing the filing of affidavits of 
bias or prejudice, the mere untimely 
filing of such an affidavit does not 
constitute contempt — Adame v. 
Gardner, 196 S.W. 412, 176 Ky. 262. 

67. Cal. — Lamberson. v. Tulare 
County Super. Ct, 91 P. 100, 161 
Cal. 458. 11 L.R.A.,N.S.. 619. 

Colo.—Mullln V.. People, 24 P. 880, 
16 Colo. 437, 22 Am.S.R. 414, 9 L. 
R.A. 506. , 

18 C.J. p 82 note. 68. 

e& Cal.—Hallinan v. Superior Court 
In and for City and County of San 
Francisco, App., 81 P.2d 254. 

Md.—Ex parte Bowles, 165 A. 169, 
164 Md. 318. ^ j 


Miss.—^Bx parte Redmond, 126 So. 

485, 156 Miss. 682. 

13 C.J. p 82 note 67. 

Xrxelevaat contemptuous language 

(1) Under a statute requiring the 
setting forth of facts showing the 
unfairness and partiality of the 
Judge, it is contempt to include In an 
affidavit oontenxptuous language 
wholly foreign to, and disconnected 
from, any statement of facts re¬ 
quired under the law.—WilHams v. 
Howard, 110 S.W.2d 661, 270 Ky. 728 
—Huggins V. Field, 244 S.W. 908, 196 
Ky. 601, 29 AL.R. 1268. 

(2) So, It is contempt under such 
a statute to include with statements 
concerning a Judge who is about to 
try a case, contemptuous and imma¬ 
terial statements about other Judges. 
—^In re Lapique, 146 P. 690, 26 Cal. 
App. 268. 

Frsseatiag to TTnlted States court 
for China a disrespectful, scandalous, 
libelous, and contemptuous motion 
and affidavit for a change of venue 
on the ground of bias and prejudice 
of the presiding Judge, knowing that 
there is no court to which the case 
can be transferred and no other 
court who can be called in to hold 
court, constitutes contempt. Under 
such circumstances, it was unneces¬ 
sary to take evidence that charges 
were untrue.—Fleming v. U. S., C.C. 
A.'Chlna, 279 F. 613, appeal dismissed 
43 S.Ct 10. 260 U.S. 762, 67 L.Ed. 
496. 

09. U.S.—Tjosevig V. U. S., Alaska, 
266 F. 6, 166 GCA. 333. 

Colo.—In re Cottlngham, 182 P. 2, 
66 Colo. 836. 

La.—State v. Simone, 97 So. 302, 164 
La. 73—State v. Nunez, 85 So. 62, 
147 La. 394. 

Mo.—Ex parte HowelL 200 S.W. 6S, 
273 Mo. 96. 

Neb.—Le Hane v. State, 66 N.W. 
1017, 43 Neb. 106. 
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Ognized by statute as ground for disqualification.^® 
Suggesting in respectful and decorous language the 
disqualification of a judge on grounds which do not 
reflect on his integrity and impartiality does not 
constitute contempt,even though the suggested 
grounds of disqualification do not amount to such 
in law ,'^2 

Vexatious pleadings. The mere filing or presen¬ 
tation of vexatious pleadings does not constitute 
contempt, unless they are presented in a disrespect¬ 
ful mann er, or contain matter, which, of itself, con¬ 
stitutes contempt 

§ 29. Preventing, Delaying, or Interfering 
with Execution of Legal Process 

Unlawfully hlnderlnjj, delaying, or Interfering, or 
attempting to Interfere, with the proper execution of 
iegal proceaa ordinarily constitutes contempt. 


Unlawfully hindering, delaying, or interfering, oi 
attempting to interfere, with the proper execution 
of legal process is ordinarily such an obstruction of 
the due administration of justice as to constitute 
contemptThus, maltreatment of the server of 
a writ,or hindering or preventing the service of 
a warrant,^® constitutes contempt; and a person 
may be guilty of contempt for withdrawing an oflSier 
to bid at a trustee’s sale."^^ However, a person is 
not guilty of contempt for interfering with the ex¬ 
ecution of an order or decree which the court had 
no jurisdiction to enter nor will a person be held 
guilty of contempt where he in good faith insti¬ 
tutes proceedings to establish what he erroneously 
believes to be his rights, notwithstanding such pro¬ 
ceedings incidentally aflfect the expeditious execu¬ 
tion of an existing court order.^® It has also been 
held that interference with the execution of a judg- 


—Commoiiwealth ▼. Bheasley, 167 
A. 27, 102 Pa.Super. 384. 

Xatentloii aail good faith axa im¬ 
portant In determining whether par¬ 
ties who have filed a petition to dls- 
Onallfy a Judge on the grounds of 
prejudicial Interest are guilty of 
contempt, and a mere failure to es¬ 
tablish such disqualification does not 
establish guilt — Commonwealth v. 
fiheasley, supra. 

Sight to prove dharges 
Where defendant has right to 
charge Judge by motion to recuse 
with not being able to give fair and 
impartial trial, he has right to prove 
his charge, if he can. without being 
adjudged guilty of contempt.—State 
V. Simone, 97 So. 802, 154 La. 73. 
Advising adverse party 
The afSdavit of counsel alleging 
bias of the Judge in that he advised 
and directed counsel for the adverse 
party to prepare and to serve neces¬ 
sary legal notices does not constitute 
coiitempt—Webb v. Del Norte Coun¬ 
ty Super. Ct.. 152 P. 957, 28 CaLApp. 
391, 

?0L Cal—Wooley v. Superior Court 
in and for Stanislaus County, App., 
66 P.2d 680—Bx parte Ciinha, 11 P. 
2d 902, 123 Cal.App. 625, rehearing 
denied 18 P.2d 979, 128 CaLApp. 
626. 

Ky^Wllllams v. Howard, 110 S.W. 
2d 661, 270 Ky. 728—Huggins v. 
Field, 244 S.W. 90S, 196 Ey. 601, 
29 A.li.R. 1268. 

12 C.J. p 33 note 66. 

TL MdL—Hx parte Bowles, 165 A. 
169, 164 Md. 818. 

7IA Arit^ohnaon v. State, 112 S. 
W. 148. 87 Ark. 46, 18 L.IUL,N.a, 
619, IS Anu.Cas. 581. 

18 aj. p 82 note 76. 

73L Ga.—Campbell v. Qormley, 194 
SJI. 177, 179, citing Ooxpng Jtxls. 
18 CJ. p 82 note 6L 


Filing affidavit of OlegaUty 
Where intervener had obtained, by 
operation of law, supersedeas to de¬ 
cree rendered against Intervener, 
which decree had been reversed, it 
was error to adjudge him guilty of 
contempt merely because of his sub¬ 
sequently filing affidavit of illegaiity 
of levy of execution under decree su¬ 
perseded.—Campbell v. Gormley, Qa., 
194 S.K. 177. 

74. U.S.—Russell v. U. S., aC.A. 

Minn,, 86 P.2d 889. • 

Ga.—Herring v. State, 140 S.E. 491, 
165 Ga. 264, answer to certified 
question conformed to 141 S.E. 89, 
87 GaApp. 694—Smith v. State, 135 
S.B. 102, 36 Ga.App. 37. 

Ill,—^People V. Mortenson, 224' HL 
App. 221. 

Iowa.—^Burtch v. Zeuch, 202 N.W. 

642, 200 Iowa 49, 39 A.L.R. 1349. 
Kan,—^In re Dunn's Estate, 211 P. 
161. 112 Kan. 279. 

Neb.—Lux V. State, 252 N.W. 897, 126 
Neb. 138. 

Ohio.—Berger v. State, 163 N.E. 627, 
29 Ohio App. 434. 

Okl.—Blanton v. State. 289 P. 698, 
81 OkLCr. 419. 

18 CJ. p 33 note 77. 

Aiding evasion of trial 
A court Is Justified in punishing 
an attorney for contempt where the 
attorney has aided and abetted ac¬ 
cused person in evading a triat— 
United States v. Latimer, 44 App.D, 
C. 81 . 

If party’s rights are thereby defeat¬ 
ed or Impaixed 

N.T.—In re Comblum, 232 N.T.S. 22, 
138 Mlsc. 867. 

Indirect contempt If' not commit¬ 
ted in Immediate view and presence 
of the court—Rocher v. Williams, 88 
P.2d 867, 188 OkL 818. 

Scope of statutory provision 
(1) A statute extending to courts 
the power to punish for contsnopt for 
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abuse or unlawful Interference with 
the process or proceedings of the 
court, refers to proceedings In some 
pending suit and does not apply to 
suits that have been terminated or to 
general criticisms of the court—^In 
re Hickey, 258 S.W. 417, 149 Tenn. 
344. 

(2) Under a statute empowering 
the court to punish for contempt any 
disobedience or reslstence to any 
lawful writ process, or order of 
court the court does not have power 
to punish as contempt persons en¬ 
gaging in a fraudulent collusion in a 
sale under a fieri facias.—Harrell v, 
Word, 54 Ga. 649. 

Condnot- held not to oonstltate oon. 
tempt 

U.S.—Owen v. Brief English Sins- 
tems, C.aA-N.T., 64 F.2d 601. 

Ga.—Stanton v. First Nat Bank of 
Dunn, 105 S.E. 726, 26 GaA.pp. 257. 
Wash.—State v. Nansen, 232 P. 829, 
182 Wash. 668. 

7R U.S.—Ex p. O'Neal, C.C.Fla., 126 
F. 967. 

La.—^Plano House v. Ingman, 44 So. 

850, 119 La. 1017, 1022. 

Mont—State v. Seventh Judicial 
Diet Ct, 74 P. 412, 29 Mjont 280. 

13 C.J. p 88 note 78. 

TOl Offioer who gives Infonnatlon 
of Issnanoe of waxiant to one charg¬ 
ed with a crime, thereby enabling 
such person to escape, Is guilty of 
contempt—State v. O’Brien, 91 N.W. 
297, 87 Minn. 161. 

77. RJ.—Quldnlck Co. v. Chaffee, 18 
R.L 867. 

7a U.S.—Russell r. U. S, aCA. 

Minn., 86 F.2d 889. 

Validity ot numdate or order in re- 
ga^ to disobedience thereof see 
supra i 14. 

7a Mo.—Bender v. Young, 252 S.W. 
691, 87 A.L.R. 1219, 
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ment of a court is punishable as a contempt only in 
a civil case.8® Interference with persons or prop¬ 
erty in custody of law as contempt has already been 
discussed in § 21. 

One who conceals himself to prevent the service 
of a subpana,8i or other process,82 in a civil case 
is not ordinarily guilty of contempt; but if he con¬ 
ceals himself after the suit is brought not only to 
avoid process but to frustrate orders which may be 
issued in the pending case, it is contempt,83 although 
it seems that the latter rule will not be enforced 
under all circumstances.84 One who conceals him¬ 
self to evade service of subpoena in a criminal case 
is guilty of constructive contempt.8B 

Concealing or removing books, papers, and docu¬ 
ments ordered to be produced, which results in de¬ 
feating the process of the court, is contempt.86 

§ 30. Publications 

a. In general 


b. Relating to past decisions or matters 
finally disposed of 
c Relating to grand jury 
d. Reports of judicial decisions or pro¬ 
ceedings 

a. In General 

In general, any publication relating to Judicial action 
and tending to Intimidate, Influence, Impede, embarraae, 
or obstruct courts in administering justice In matters 
pending before them constitutes contempt, Irrespective 
of Its truth or falsity, or of the intent with which it is 
accompanied. 

In determining whether a particular publication 
constitutes contempt of court, regard must be had 
to the surrounding facts and circumstances. 87 As 
a general rule any publication tending to intimidate, 
influence, impede, embarrass, or obstruct courts 
in the due administration of justice in matters 
pending before them constitutes contempt.88 The 
rule applies to any publication which has a tendency 
to prejudice or prevent fair and impartial action in 


Party having’ pEohable oaoM for 
swearing out warrant for arrest of 
officer executing writ of possession 
may not be summarily punished for 
contempt—State v. Porter, 143 S.E- 
98, 105 W.Va. 441. 

SOL La.—Hundley v. Poisy, 91 So. 

164, 160 La. 716, 21 A.L.R. 326. 

81. Mich.—Broderick v. Genesee Clr. 

Judge. 84 N.W. 129, 126 Mich. 274. 
sa. tJ.S.—In re Rice, aC.Ala., 181 P. 
217. 

83. n.S.—In re Rice, supra. 

13 C.J. p 33 note 86. 

8L Ky.—Edge v. Commonwealth, 
129 S.W. 591. 139 Ky. 252. 

18 CJ. p 33 note 86. 

86. Miss.—Aaron v. State, 62 So. 
419, 105 Miss. 402, Ann.Cas.l916B 
263. 

88. Mass.—Commonwealth v. Bray- 
nard, Thach. Cr. 146. 

N.T.—^Bonesteel v. Lsnnde, 8 How.Pr. 

226, affirmed 8 How.Pr. 362. 

18 C.J. p 39 note 61. 

87. U.S.—Ex parte Craig, D.aN.T., 
274 P. 177, certiorari denied Craig 
V, McCarthy, 42 S.Ct 272, 268 U. 
a 604. 617, 66 L.Hd. 798, reversed 
on other grounds, C.C.A.^ 282 P. 
188, certiorari granted Craig v. 
Hecht 48 S.Ct 90, 260 U.S. 714, 
67 L.Bd.’477, and affirmed 44 S.Ct 
108, 268 tr.S. 266, 68 L.Ed. 298. 

Iowa.—Haines v. District Court of 
Polk County, 202 N.W. 268, 199 
Iowa 476. 

Ooasldsxliig Btatenunts m one doon- 
nent 

In contempt proceedings for pub- 
Uahlng a report reflecting upon the 
court, its decisions, and its Judges, 
811 the Btatementa in the report per¬ 


taining to the court must be consid¬ 
ered as one document, and not dis¬ 
connected.—State V. Shumalcer, 157 
N.E. 769, 200 Ind. 623, 58 A.L.R. 954, 
supplemented and rehearing denied 
162 N.E. 441, 200 Znd. 628. 68 A.L.R. 
964. 

Publications held to constitute con¬ 
tempt 

U.S.—tr. S. V. Craig, D.C.N.r., 279 
P. 900. 

Neb.—State v. Lovell, 222 N.W. 625, 
117 Neb. 710. 

Ya.—^Boorde v. Commonwealth, 114 
S.E. 781, 184 Va. 626. 

PubUcatlosui hdd not to constitute 
contempt 

U.S.—Ex parte Craig, D.C.N.T., 274 
P. 177, certiorari denied Craig v. 
McCarthy, 42 S.Ct. 272, 268 U.S. 
604, 617, 66 L.Ed. 793, reversed on 
other grounds, C.C.A.. 282 P. 138, 
certiorari granted Craig v, Hecht, 
43 S.a. 90, 260 U.S. 714, 67 L.Bd. 
477, and affirmed 44 S.Ct 108, 263 
U.S. 265, 68 L.Bd. 298. 

Aria.—^Van Dyke v. Superior Court of 
Gila County. 211 P. 576, 24 Ariz. 
508. 

Iowa.—Haines v. District Court of 
Polk County. 202 N.W. 268, 199 
Iowa 476. 

N.M.—State V. New Mexican Print¬ 
ing Co., 177 P. 761, 26 N.M. 102. 
S.D.—State v. Amerlcan-News Co., 
266 N.W. 827, 64 6.D. 885. 

Tenn.—In re Hickey, 258 S.W. 417, 
149 TeniL 844—State v. Glffln, 7 
Teim.App. 163. 

Tex.—Ex parte Pease, 67 S.W.2d 676, 
128 Tex.Cr. 48. 

88. U.S,—^Toledo Newspaper Co. v. 
U. S.. Ohio, 88 S.Ct 560, 247 U.S. 
402, 62 L.Ed. 1186, affirming 237 
P. 986, 160 CCJL 686, which af- 
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Armed, D.C., U. S. v. Toledo News¬ 
paper Co., 220 P. 468, and leave to 
file petition for rehearing granted 
Toledo Newspaper Co. v. U. S., 38 
S.Ct 681, 62 L.Bd- 1186—U. S. v. 
SuUens, D.C.Mlss., 36 P.2d 280—' 
I Proellch v. U. S., aC.A.Minn., S3 P, 
2d 660—Prancis v. People of Vir¬ 
gin Islands, aC.A.Virgin Islands, 
11 P.2d 860, certiorari denied Fran¬ 
cis V. Wllllama, 47 S.Ct 91, 278 U. 
S. 893, 71 L.Bd. 843—U. S. v. 
Sanders, D.CTenn., 290 P. 428, 482, 
quoting Corpus OUzls—U. S. v. 
Craig, D.aN.T., 279 F. 900—Bx 
parte Craig, D.C.N.T., 274 P. 177, 
certiorari denied Craig v. McCar¬ 
thy, 42 S.Ct 272, 258 U.S. 604, 617, 
66 L.13d. 763, reversed on other 
grounds, aC.A., 282 P. 138, certio¬ 
rari granted Craig v, Hecht, 48 S. 
Ct. 90, 200 U.S. 714, 67 KEd. 477, 
and affirmed 44 S.Ct 108, 268 U.S. 

266, 68 LuEd. 293—U. S. v. Craig, 
D.C.N.Y., 266 P. 280. 

Arls.—Van Dyke v. Superior Court 
of Gila County. 211 P. 676, 24 Axis. 
608. 

Ark.—Freeman v. State, 69 S.W.2d 

267, 188 Ark. 1058. 

Cal—In re San Francisco Chronicle, 
86 P.2d 369, 1 Cal.2d 630—Bx parte 
Shuler, 292 P. 481, 210 Cal. 877— 
Llndsley v. Superior Court of Cali¬ 
fornia in and for Humboldt Coun¬ 
ty, 346 P. 212, 76 CaLApp. 419—Ex 
parte Llndsley, 241 P. 984, 985, 7$ 
Cal.App. 122, quoting Cozpui Aula. 
Fla—Cormack v. Coleman, 161 So. 
844, 120 Fla. 1. 

Ind.—State v. Shumaker, 167 NJBl 
769, 200 Ind. 628, 68 A.LR. 964, 
supplemented and rehearing denied 
162 N.E. 441, 200 Ind. 688, 68 AJU. 
B. 954—Dale v. State, 160 HJSL 781, 
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a cause under judicial investigation, whether by 
threats or other forms of intimidation,*® or by re- 
Hections on the court, counsel, parties, or witness¬ 
es, respecting the cause.®* To constitute contempt 
the publications need not be made in the place 
where the court is held circulation in and about 


such place is suflGicienL®* Neither is it necessary to 
show that they actually obstructed, impeded, or em¬ 
barrassed the administration of justice,®* although 
it must appear that their tendency was of that char¬ 
acter.®^ As a general rule the publication may con- 


198 Ind. 1X0, 49 A.L.R. 647, eiror 
dismissed 47 S.Ct 832, 278 U.S. 776, 
71 L.Ed. 886. and 47 S.Ct. 691, 274 
U.S. 744, 763, 71 L.E!d. 1322—Kil- 
gallen v. State, 132 N.E. 682, 685, 
192 Ind. 531, quoting Coxpu Jnzis, 
and petition overruled 137 N.B. 
' 178, 192 Ind. 631. 

Hd.—In re Lee, 183 A. 660, 170 Md. 
43, certiorari denied 66 S.Ot. 947, 
two cases, 298 U.S. 680, 80 UEld. 
1400. 

Mass,—Woodbury v. Commonwealth, 
3 N.B.2d 779. 

MIcL—Ex parte Gilliland. 280 N.W. 
63, 284 Mich. 604—Campbell v. 
Jeffries, 221 N.W. 138, 244 Mich. 
165. 

Neb.—State v. Lovell, 222 N.W. 626, 
117 Neb. 710—Bee Pub. Co. v. 
State, 185 N.W. 839, 342, 107 Neb. 
74, citing OoiiiTU Jnxia. 

N.J.—In re Megill, 189 A, 601, 114 
N.J.Ea. 604—In re Glauberman, 162 
A. 660, 107 N.J.Eq. 384. 

N.M.—State v. New Mexican Print¬ 
ing Co., 177 P. 761, 26 N.M. 102. 
Ohio.—In re Contempt Proceedings, 
11 Ohio N.P.,N.S., 193. 

13 C.J. p 34 note 91, p 85 note 94. 

Xhe pobUo prew Is not Immune 
from punishment for contempt—U. 
S. V. Providence Tribune Co., D.aR. 
1., 241 P. 524—In re Independent 
Pub; Co., aC-A.Mont, 240 P. 849, 153 
CCA. 686, affirming, D.C., 228 F. 787. 

ZADguage eoaoemlng a judge cuu 
sot oonitttute a oostampt unless it 
concerns a pending cause, tends to 
Impede the due administration of the 
law, or Is manifestly wanton and 
malicloas.—^Ex parte Cunningham, 
182 P. 2. 66 Colo. 336. 

Constitutional guaranty of freedom 
of press see Constitutional Law S 
213. 

▲ ladlo addzMB creating atmos¬ 
phere of distrust and suspicion in 
public mind, thereby influencing ac¬ 
tion of court and judges with respect 
to causes pending and undetermined, 
constitutes "contempt”—Ex parte 
Shuler. 292 P. 481, 210 Cal. 377. 

mudne praise or ftOsoiue flattMT 
may amount to contempt—State v. 
New Mexican Printing Co., 177 P. 
751, 26 N.M. 102. 

Statlsg grounds for reoaU of judge 

In Colorado, under a constitutional 
proYision relating to the recall of of- 
flclals, citizens may set up in a peti¬ 
tion for the recall of a judge the 
foots upon which such recall Is 
fought; even though they tend to 


obstruct the administration of jus¬ 
tice in a pending case.—Marians v. 
People, 169 P. 166, 69 Colo. 87. 

89. CaL—Ex parte Lindsley, 241 P. 
934, 935, 75 CaLApp. 122, quot^ 
Corpus Jtirlfl. 

Ind.—State v. Shumalcer, 167 N.E. 
769, 200 Ind. 623. 68 A.L.B. 954, 
supplemented and rehearing denied 

162 N.E. 441, 200 Ind. 623. 68 A.L. 

R. 964—Elllgallen v. State, 132 N. 

E. 682, 685, 192 Ind. 531, quoting 
Corpus Juris, and petition over¬ 
ruled 137 N.R 178, 192 Ind. 631. 

13 C.J. p 34 note 92. 

90. U.S.—U. S. v. Sanders, D.C. 
Tenn., 290 F. 428, 432, quoting Corw 
pus Juris—Ex parte Craig, C.C.A., 
N.Y., 282 F. 188, reversing 274 F. 
177, In which certiorari is denied 
42 S.Ct 272, 268 U.S. 604. 66 LJCd. 
793, certiorari granted Craig v. 
Hecht, 43 S.Ct 90. 260 U.S. 714, 67 
L.Ed. 477. affirmed 44 S.Ct 108, 263 
U.S. 266, 68 L.Ed. 293—In re Inde¬ 
pendent Puh. Co., MonL, 240 F. 849, 

163 C.CJL 636, affirming. D.a, 228 
P. 787. 

Ariz.—Van Dyke v. Superior Court 
of Gila County, 211 P. 676, 24 Ariz. 
608. 

Cal—Ex parte Lindsley, 241 P. 934, 
936, 76 CaLApp. 122, quoting Con- 
pus JtUlSL 

Ind.—Dale v. State, 160 NJJ. 781, 
198 Ind. 110, 49 A.L.R. 647, error 
dismissed 47 S.Ct 832, 273 U.S. 
776, 71 L.Ed. 886, and 47 S.Ct. 691, 
274 U.S: 744. 763, 71 L,Bd. 1322— 
KilgaUen v. State, 182 NJJ. 682, 
686, 192 Ind. 531, quoting Corpus 
Juris, and petition oyemiled 137 
N.E, 178, 192 Ind. 681. 

Mass.—Woodbury v. Commonwealth, 
8 NJ3.2d 779, 

Mich.—Ex parte Qilllland, 280 N.W. 
63, 284 Mich. 604—In re Simmons, 
226 N.W. 907, 908, 248 Mich. 297, 
citing Corpus JUrls. 

Neb.—Bee Puh. Co. v. State, 186 N. 

W. 339, 107 Neb. 74. 

Ohio.—^In re Contempt Proceedings, 
11 Ohio N.P.Jf.S., 198—State v. 
Bllsperman, 3 Ohio N.P.,N.S., 698. 
Va.—Boorde v. Commonwealth, 114 

S. E. 731. 134 Va. 626. 

13 C.J. p 36 note 93. 

Crianlnal oontnupt 

N.M.—State v. Magee Puh. Co., 224 
P. 1028, 29 N.M. 465. 38 A.L.IL 142. 
raots luiUL to show publioatlosL 
U.S.—U, S. V. Craig, D.GN.T., 279 

F. DOO. 

■Catters oouitttutlng ao exoass 
(I) Failure to make speoiflc men- 
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tlon of court—Woodbury v. Com¬ 
monwealth, Mass.. 8 N.B.2d 779. 

(2). The fact that judges are apt 
to overlook criticisms of the court— 
Ex parte Qillllaad, 280 N.W. 63, 284 
Mich. 604. 

9L U.S.—Froellcli v. U. S., C.CLA. 
Minn., 33 F.2d 660. 

CaL—Ex parte Lindsley, 241 P. 934, 
936, 76 CaLApp. 122, quoting dor- 
pus Juris. 

9S. Cal.—Ex parte Lindsley. supra, 
quoting Corpus Juris. 

IS C.J. p 86 note 97. 

93. U.S.—Toledo Newspaper Co. v. 

U. a, 38 S.Ct 660, 247 U.S. 402, 68 
L.Ed. 1186, affirming 237 F. 986, 
160 GC.A. 636, which affirmed, D. 
Ch U. S. V. Toledo Newspaper Co., 
220 F. 468, and leave to file petition 
for rehearing granted Toledo 
Newspaper Co. v. U. S., 88 act 
681,' 62 L.Ed. 1186—Froelidh v. U. 
a, GGA.Mlnn., 88 F.2d 660—U. a 

V. Sanders, D.GTenn., 290 F. 428. 
CaL—In re San Francisco Chronicle, 

86 P.2d 369, 1 CaL2d 630—Ex parte 
Shuler, 292 P. 481, 210 Cal. 877— 
Ex 'parte Lindsley, 241 P.‘ 934, 986, 
75 CaLApp. 122, quoting Corpus 
Juris. 

Ind.—Kilgallen v. State, 182 N.B. 682, 
192 Ind. 631, petition overruled 137 
N.B. 178, 192 Ind. 631. 

13 GJ. p 84 note 91 [a], p 86 note 99. 
Beading by jurors 
It is not necessary to show that 
the publications were read by the 
Jurors or by those whose conduct 
was sought to be Influenced by them. 
Cal.—^Lindsley v. Superior Court of 
California, in snd for Humboldt 
County, 246 P. 212, 76 CaLApp. 
419—Ex parte Lindsley, 241 P. 984, 
935, 76 Cal.App. 122, quoting .Oor^ 
pus Juris. 

Mass.—^Woodbury v. Commonwealth, 
8 N.B.2d 779. 

18 GJ. p 35 note 98. 

lu Georgia, however, under applic¬ 
able statutory provisions, a publica¬ 
tion criticizing a judge must .inter¬ 
fere with, or obstruct the adminis¬ 
tration of. justice to constitute con¬ 
tempt—Tovpnsend V. State, 188 SJ!. 
660, 64 Ga.App. 627. 

9^ ' U.S.—Francis v. People of Vir¬ 
gin Islands, GGA.Virgin Islands, 
11 P.2d 860, certiorari denied Fran¬ 
cis V. Williams, 47 S.CL 91, 278 U. 
S. 698, 71 L.Ed. 848—Ex parte 
Craig, D,CJT.Y.. 274 F. 177, cer¬ 
tiorari denied Craig v. McCarthy, 
42. act 272. 268 U.a 604, ^17, .63 
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stitute contempt whether it is true or false,es¬ 
pecially where the facts published would not be ad¬ 
missible in evidence;®® but in some cases truthful 
publications relating to judicial proceedings have 
been held not to constitute contempt.®'^ Publica¬ 
tions containing criticisms made in good faith and 
couched in respectful language are not contemptu¬ 
ous;®® and it has been held that one cannot be ad¬ 
judged guilty of contempt of court for making de¬ 
famatory publications relating to the conduct of a 
case of which the judge had no jurisdiction,®® al¬ 
though there is authority to the contrary.^ Where 
there are several publications on different days, each 
relating to the same proceeding, each publication 
constitutes a separate offense.® 

Reference to judicial proceeding; when cause is 
pending. In order to constitute contempt commit¬ 


ted outside the presence of the court, a publication 
must relate to judicial action,® that is, it must have 
reference to a judicial decision, order, or proceed¬ 
ing in a cause pending or completed.^ So, libelous 
publications concerning the conduct of a judge in 
the performance of a ministerial duty do not con¬ 
stitute contempt® While in some jurisdictions the 
publication must have reference to a matter then 
pending in court,® publications concerning a trial 
thereafter to be had may constitute contempt and 
under some circumstances, as will be discussed in 
subdivision b of this section, criticism of a judicial 
oflGlcer, even though made after the termination of 
a cause, may constitute contempt. 

A cause is pending within the rule relating to 
contempts from the moment an indictment is re¬ 
turned to the court,® or from the beginning of the 


KBld, 798, reveraed on other 
grounds, C.C.A., 282 P. 188, certio¬ 
rari granted ■Craig v. Hecht, 48 S. 
Ct. 90, 260 U.S. 714,' 67 L.Bd. 477, 
and affirmed 44 S-Ct 103, 268 U.S. 
’266, 68 L.Ed. 293. 

CaJ.—In re San Pranclaco Chronicle, 
86 P.2d 869, 1 Cal.2d 630. 

Pla.—^Ex parte Blggers, 95 So. 763, 
770, 85 Fla. 822. citing Coipiis Jo. 
kIs. 

Ind.—Kllgallen v. State, 182 N.B. 
682, 192 Ind. 631, petition overruled 
187 N.E. 178, 192 Ind. 581. 

Iowa.—Haines v. District Court of 
Polk County, 202 N.W. 268, 199 
Iowa 476. 

Lfich.—^Ex parte Gilliland, 280 N.W. 
63, 284 Sflch. 604. 

N.M.—State V. New Mexican Print¬ 
ing Co.. 177 P. 761, 26 N.M. 102. 
Ohio.—State v. Cox, 11 Ohio N.P.,N. 
S., 267. 

18 C.J. p 86 note 5. 

Afitnal, not thaoretioal, tendenojr 
“The courts should reserve the use 
of the weapon of contempt for such 
publications as can fairly and rea¬ 
sonably be said likely In point of ac¬ 
tual fact to Intimidate, Influence, im¬ 
pede, embarrass, or obstruct the 
court In the due administration of 
Justice.”—State , v. Amerlcan-News 
Co., 266 N.W. 827, 834, 64 S.D. 886. 

The publication of llb^oos matter 
in a newspaper is not punishable as 
contempt unless the court can say, 
as a matter of law, that such libel¬ 
ous matter Is calculated to Impede, 
embarrass, or obstruct the adminis¬ 
tration of Justice.—^People v. Gilbert 
118 N.E. 196, 281 III 619. affirming 
204 nLApp. 97. 

Oxltlolxlng appointment of reoalvar 
Where a publication severely crit¬ 
icized the court for its appointment 
of a receiver in a proceedizig pend¬ 
ing before the court and it did not 
appear that the publication inter -1 
lered with, the court or that It tend-1 


ed in any way to disturb the orderly 
proceedings thereof, the court could 
not punish the publisher for con¬ 
tempt—Cuyler V. Atlantic & N. C. 
R. Co., C.C.N.C., 181 P. 96, distin¬ 
guished in, D.C.Ga., IT. S. v. Huff, 206 
P. 700. 

OShi CaJ.—In re San Francisco Chron¬ 
icle, 86 P.2d 869, 1 CaL2d 630— 
Ex parte Shuler, 292 P. 481, 210 
CaL 377—^Ex parte Lindsley, 241 
P. 934, 986, 76 CalJ^p. 122, Quot¬ 
ing OoipoS Juris. 

Ind.—Dale v. State, 160 NJL 761, 198 
Ind. 110, 49 A.L.R. 647,' error dis¬ 
missed 47 S.Ct 332, 278 U.S. 776, 
71 L.Ed. 886, and 47 S.Ct 691, 274 

U. S. 744, 763, 71 L.Bd. 1822. 

18 CJ. p 85 note 1. 

Mass.—Telegram Newspaper Co. 

V. Com., 52 N.E. 446. 172 Mass. 294, 
70 Am.S.R 280. 44 L.HA. 159. ' 

97. Tex.—^Ex parte Pease, 67 S.W. 

2d 676, 128 TexCr. 48. 

13 C.J. p 86 note 8. 

96. U.S,—Ex parte Craig, D.C.N.T., 
274 P. 177, certiorari denied Craig 
V. McCarthy, 42 S.Ct 272, 268 U.S. 
604, 617, 66 L.Ed. 793, reversed on 
other grounds, C.C.A., 282 P. 188, 
certiorari granted Craig v. HecM, 
43 S,Ct 90, 260 U.S. 714, 67 L.Bd. 
477, and affirmed 44 S.Ct 108, 263 
U.S. 266, 68 L.Ed. 293. 

18 G.J. p 36 note 4. 

99. Tex—^Bx p. West 182 S.W. 889, 
60 TexCr. 485. 

1. U.S.—U. B, V. Toledo Newspaper 
Co.. D.GOhlo, 220 P. 468, afflnned 
287 P. 986, 160 COA. 636, and af¬ 
firmed 38 S.Ct 560, 247 U.S. 402, 62 
LuEd. 1186, leave to fl)e petition for 
rehearing granted 88 S.Ct 681, 62 
UEdL 1186. 

Iowa.—Cavanagh v. Polk County 
Dlst CL, 144 N.W. 26, 168 lowa 76. 
13 C.J. p 36 *m>te 10. 

Judge Impzopezly awl gnad 
“Even If the circuit Judge wan not] 
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properly assigned to preside over the 
criminal court of record, the circuit 
Judge was at the time a Judicial of¬ 
ficer of the state, and as such had 
authority to punish for a contempt 
of court in a matter being Judicially 
considered by him.’’—Cormack v. 
Coleman, 161 So. 844, 849. 120 Pla. 1. 
a. Cal.—^Lindsley v. Superior Court 
of California, in and for Humboldt 
County. 245 P. 212, 76 Cal.App. 419. 
a U.S.—Statter v. U. S., aC.A^Alas- 
ka, 66 P.2d 819—^Francis v. People 
of Virgin Islands, C.C.A.Vlrgin Is¬ 
lands, 11 r.2d 860, certiorari de¬ 
nied Francis v. Williams, 47. S.Ct 
91, 273 U.S. 693, 71 L.Bd. 848. 

Colo.—^In re Cottingham, 182 P. 2, 
66 Colo. 885—Hamma v. People, 94 
P. 826, 42 Colo. 401. 16 L.R.A.,N.S., 
621. 15 AnmCas. 656. 

Personal attacks 

Ordinarily the court does not con¬ 
cern itself with personal attacks.— 
U. S. V. Craig, D.C.N.Y., 279 P. 900. 

4. U.S.—Statter v. -U. S., C.aAJUaa- 
ka, 66 P.2d 819. 

Colo.—In re Cottingham, 182 P. 2, 66 
Colo. 385—Hamma v. People, 94 P, 
326, 42 Colo. 401, 15 L.2tA.,N.S.. 
621, 15 AnmCas. 655. 

5. U.S.—Statter v. U. S.. aC.A.AIaB- 
ka, 66 F.2d 819, 821, Quoting Cor¬ 
pus Juris. 

13 C.J. p 88 note 28. 

& U.S.—Cornish V. U. S., CCJL 
Mich., 299 P. 288. 

Ind.—Nixon v. State, 198 N.E. 591, 
207.Ind. 426, 97 A.L.R. 894—Chea- 
die V. State, 11 N.B. 426, 110 Ind. 
301, 59 Am.R. 199. 

S.D.—State v. American-News Co., 
266 N.W. 827, 64 S.D. 886. 

7. Cal—Ex parte Lindsley, 241 P. 
984, 986, 75 CaLApp. 122, Quoting 
Corpus Juris. 

18 aj. p 86 note 14. 

B. Ohio.—^In re Contempt Proceed¬ 
ings, U Ohio NJ*.,N.S...188..’ ^ 
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action.® A cause remains pending so long as there 
is still something for the court to do therein, the 
doing of which may be embarrassed, impeded, or ob¬ 
structed by the complained of publication.^® Thus 
a cause is pending when it is still open to modifi¬ 
cation, appeal, 12 or rehearing ji® and until the final 
judgment is rendered and the remittitur issued 
and a cause is still pending within the rule, although 
an order has been made dismissing the action on 
the payment of the fees.i® On the other hand, it 
has been held that upon the denial of a new trial a 
cause is no longer pending within the meaning of 
the rule.i® 

Intent, Criminal intent is not ordinarily essen¬ 
tial to constitute a publication tending to obstruct 
the administration of justice a contempt,!^ although 
the absence of such intent may be considered in mit¬ 
igation of the offense;!* and, under some circum¬ 
stances, the absence of a wrongful intent may even 


be controlling.!® In ascertaining the purpose, in¬ 
tent, and understanding of a person who makes 
statements to a newspaper reporter, the parties and 
circumstances should be considered.*® Intent as an 
element of contempt generally is treated supra in 
§8; and as a defense generally infra in § 42. 

b. Belating to Past Decisions or Matters Final¬ 
ly Disposed of 

Criticism of the conduct of a Judge with respect to 
past cases or matters finally disposed of generally does 
not constitute contempt, even though libelous. 

As a general rule defamatory comments on the 
conduct of a judge with respect to past cases or 
matters finally disposed of do not constitute con¬ 
tempt,*1 even though libelous.** While the general 
rule has been said to be applicable even where the 
publication has a tendency to obstruct the adminis¬ 
tration of justice in other pending cases,** or in 


9l Ill.—People V. Gilbert, 118 N.EL 
196, 281 IlL 619, affirming 204 Ill. 
App, 97. 

la S.D.—State V. Amerlcan-News 
Ck)., 266 N.W. 827, 64 S.D. 385. 

11. Mlcb.—In re Chadwick, 67 N.W. 
1071, 109 Mich. 588. 

Mont—In re Nelson, 60 P.2d 366, 
370, 103 Mont 43, Quoting Coipas 
Jtsis. 

XA U.S.—Ex parte Craig, D.C.N.T., 
274 F. 177, certiorari denied Craig 
V. McCarthy, 42 S.Ct 272, 268 U. 
a 604, 617, 66 L.Ed. 798, reversed 
on other grounds, C.C.A., 282 F. 
188, certiorari granted Craig v. 
Hecht 43 S.Ct 90, 260 U.S. 714, 67 
IhEd. 477, and affirmed 44 S.Ct 
103, 263 U.S. 266, 68 Ii.Ed. 293. 

Mich.—In re Chadwick, 67 N.W. 1071, 
109 Mich. 688. 

13. U.S.—Ex parte Craig, D.C.N.T., 
274 F. 177, certiorari denied Craig 
V, McCarthy. ^2 aCt 272, 258 U. 
a 604, 617, 66 L.Bd. 793, reversed 
on other grounds. C.C.A., 282 F. 
138, certiorari granted Craig v. 
Hecht 43 act 90, 260 U.S. 714, 67 
L.Ed. 477, and affirmed 44 S.Ct 108, 
263 U.S. 255. 68 L.Ed. 298. 

Mont—In re Nelson, 60 P.2d 365. 370, 
103 Mont 48, quoting Ooipns Jozlji. 

13 C.J. p 37 note 17. 

14. U.S.—Ex parte Craig. D.C.N.T., 
274 F. 177, certiorari denied Craig 
V. McCarthy, 42 S.Ct .272, 268 U.S. 
604, 617, 66 L.Ed. 793, reversed on 
other grounds, C.aA., 282 P. 188, 
certiorari granted Craig v. Hecht 
43 act 80, 260 U.S. 714, 67-L.Bd. 
477, and affirmed 44 S.Ct 108, 263 
U.S. 255. 68 L.Ed. 293. 

HL—People V. Gilbert 118 N.B. 196, 
281 111. 619, affirming 204 lUApp. 

• 97. 

Wash.—State v. Tugwell, 52 P. 1066,, 
18 Wash. 238, 48 LJELA. 717. 


16. Mo.—Ex p. Nelson, 157 S.W. 794, 
251 Mo. 68. 

13 C-J. P 87 note 19. 

le. Ariz.—Van Dyke v. Superior 
Court of Gila County, 211 P. 676, 
24 Arlz. 508. 

17. U.S.—Ex parte Craig, D.CN.T., 
274 F. 177, certiorari denied Craig 
V. McCarthy, 42 S.Ct 272, 258 U.S. 
604, 617, 66 KEd. 798, reversed on 
other grounder C.C.A., 282 F. 188, 
certiorari granted Craig v. Hecht 

! 43 S.Ct 90, 260 U.S. 714, 67 L.Bd. 

477, and affirmed 44 S.Ct 108, 263 
U.S. 266, 68 L.Ed. 293. 

Ariz.—^Van Dyke v. Superior Court 
of Gila County, 211 P. 676, 24 Ariz. 
608. 

CaL—In re San Francisco Chronicle, 
36' P.2d 869, 1 Cal.2d 630. 

IlL—People v. Gilbert 118 N.H. 196, 
281 IlL 619, affirming 204 ElJlpp. 
97. 

Ind.—Dale v. State, 160 N.B. 781, 198 
Ind. 110, 49 A.L.R. 647, error dis¬ 
missed 47 S.Ct 832, 278 U.S. 776, 
71 L.Bd. 886, and 47 S.Ct 691, 274 
U.S. 744, 763, 71 L.Ed. 1322. 

Mass.—^Woodbury v. Commonwealth, 
S N.E.2d 779. 

18 C.J. p 87 note 20. 

la U.S.—^U. S. V. Sanders, D.C. 
Tenn., 290 F. 428, 

Ariz.—Van, Dyke v. Superior Court 
of Gila County, 211 P. 676, 24 Ariz. 
508. 

Cal.—^In re San Francisco Chronicle, 
86 P.2d 869, 1 Cal.2d 630. 

Conn.—State v. Howell, 69 A. 1067, 
80 Conn. 668, 125 Am.S.R. 141, 13 
Aim.CaB. 601. 

IlL—People V. Gilbert 118 N.E. 196, 
281 UL 618, affirming 204 ELApp. 
97. 

19. Where the laagnage Is nofe per 

se UbSUms, but is capable of inno¬ 
cent xheaning, intention is a factor 

44 


and may controL—^Ez parte Craig, 
D.C.N.T., 274 F. 177, certiorari de¬ 
nied Craig V. McCarthy, 42 S.Gt 
272, 258 U.S. 604, 617, 66 L.Bd. 793, 
reversed on other grounds, C.C.A., 
282 F. 138, certiorari granted Craig 
V. Hecht 48 S.Ct 90, 260 U.S. 714, 
67 L.Bd. 477, and affirmed 44 S.CL 
108, 268 U.S. 256, 68 L.Ed. 293. 

20. Mich.—^In re Simmons, 226 N.W. 
907, 248 Mich. 297. , 

21. Hawaii—Coll v. Desha, 27 Ha¬ 
waii 365, 859, citing Oorpns Juris. 

Ind.—Zuver v. State, 121 N.B. 828, 
188 Ind. 60. 

N.T.—^People ex reL Supreme Court 
V. Albertson, 276 N.T.S. 861,. 242 
I App.Dlv. 450. 

18 C.J. p 37 note 22. 

Appointment of reoelvez 
Publications referring to prior ap¬ 
pointment of receiver and to his 
character and quallflcatlons and in¬ 
fluence which brought about appoint¬ 
ment related to past transaction and 
could not be punished as contempt 
unless it clearly appeared that such 
publications would obstruct impede, 
or interfere with, or embarrass the 
court in administering Justice in the 
future stages of the case.—^Nlxon v. 
State, 198 N.E. 691. 207 Ind. 426, 97 
A.L.R. 894. 

‘‘TbM public has A tight to criticize 
Judicial declslona and . . . this 
right ia of prime importance."—State 
V. Breckenridge, 268 P. 744, 126 OkL 
86, 68 A.L.IL 1289. 

22. Ariz.—Van Dyke v. Superior 
Court of Gila County, 211 P. 676, 
24 Ariz. 608. 

S.D.—State v. American-Netre Co., 
266 N.W. 827, 64 S.D. 886. 

23. Ariz.—Van Dyke v. Superior 
Court of Gila County, 211 F. 676, 

24. Ariz. 608. 
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future cases,24 there is authority to the contrary.25 
It was the rule at common law, however, that crit¬ 
icism of a judicial officer even though made after 
the termination of the cause was contempt and 
in some jurisdictions the common-law rule still pre- 
vails,2^ at least where the criticism reflects on the 
integrity of the judges^* or defames the court.^* 
After the judge is no longer sitting as judge the 
publication of a speech criticizing the conduct of 
such judge in summoning and continuing a special 
grand jury does not constitute criminal contempt.^® 

c. Relating to Grand Jury 

Generally, any publication tending to interfere with 
the proper exercise of the duties and functions of the 
grand Jury while engaged In the consideration of sucn 
matters as may properly come before it constitutes 
contempt. 

Any publication which manifestly tends to con¬ 
stitute an interference with the proper exercise of 
the duties and functions of the grand jury while 
engaged in the consideration of such matters as 
may properly come before it constitutes contempt.®^ 
However, it has been held that the publication of 
defamatory matter concerning a grand juror, not 
impeaching his conduct or capacity as such, is not 
contempt®^ A libelous publication respecting a 
grand jury, or on any member thereof with relation 


to any act already done by them in their official 
capacity, but which has no tendency directly to im¬ 
pede, embarrass, or obstruct the grand jury in the 
discharge of any of its duties remaining to be per¬ 
formed after the publication is made, cannot be 
summarily punished as a contempt.33 Interference 
with grand jury generally as contempt is considered 
supra § 22 h 

d. Reports of Judicial Recisioiis or Proceedings 

A publication misrepreienting a court's decision, or 
divulging court secrets, may constitute contempt. 

A publication which misrepresents a court’s deci¬ 
sion may constitute contempt.*^ Likewise, the pub¬ 
lication of a false or grossly inaccurate account 
of judicial proceedings may constitute contempt,2® 
provided it is published while the cause to which 
it relates is still pendingSS and has a tendency to 
embarrass or obstruct the administration of justice 
therein.*^ While it has been held that the publica¬ 
tion of testimony during a trial when forbidden by 
order of court may be contempt,® * it has, on the 
other hand, been held that the publication of a true 
report of the testimony in a case does not tend to 
embarrass, impede, or obstruct the administration of 
justice, and therefore is not contempt,®® even 
though the court ordered that no publication there¬ 
of be made.40 Publication of information relating 


Si. S.D.—State V. Amerlcan-News 
Co., 266 N.W. 827, 64 S.D. 886. 

85. Ind.—State v. Shumaker, 167 N. 
R 769, 200 Ud. 623, 58 A.L.R. 954, 
supplemented and rehearinr denied 
162 N.E. 441, 200 Ind. 623. 58 A.L. 

K. 954. 

or libellaf a Judge In 
his individual capacity may consti¬ 
tute contempt, if the libel tends to 
embarrass the Judge in the discharge I 
of Judicial functions In future mat¬ 
ters.—State V. New Mexican Printing 
Co., 177 P. 761. 25 N.M. 102. 

S6L Minn.—State Bd. of Law Exam¬ 
iners V. Hart, 116 N.W. 212, 104 
Minn. 88. 16 AnmCas. 197, 17 RB. 
A.,N.S.. 685. 

Vt.—State V. Hildreth, 74 A. 71, 82 
Vt 382, 137 Am.S.R. 1022, 24 L.R. 

A. ,N.S., 651, 18 AnmCas. 661. 

87. Va.—Burdett v. Commonwealth, 
48 S.E. 878, 103 Va. 838, 106 Am.S. 

B. 916; 68 L.B.A. 261. 

18 C.J. p 37 note 24. 

as. Ill—People V. Wilson. 64 EL 
195, 16 Am.B. 628. 

18 C.J. p 38 note 26. 

88. Vt—State- V. Hildreth, 74 A. 71, 
82 Vt 382, 187 Am.S.R. 1022, 24 

L. R.A..N.S.. 661, 18 Ann-Cas. 661. 

18 C.J. p 38 note 26. 

aa Ill.—People V. Hoyne, 296 DL 
App. 278. 


ai. Cat—Ex parte Shuler, 292 P. 
481, 210 CaL 377. 

Colo.—Joalyn v. People, 184 P. 376, 
67 Colo. 297, 7 A.L.B. 339. 

Ind.—Dale v. Stated 160 N.B. 781. 198 
Ind. 110, 49 A.LJEt 647, error dis¬ 
missed 47 S.Ct 882, 278 U.S. 776, 
71 L.Ed. 886, and 47 S.Ct 591, 274 
U.S. 744, 783, 71 L.Ed. 1822. 

Ohio.—^In re Contempt Proceedings, 
11 Ohio N.P.,N.S., 193—State v. 
Ellsperman, 8 Ohio NJ*.,N.S., 593. 
18 aj. p 38 note 29. 
ladireot ox constructive contempt 
Cal.—Sauer v. Andrews, 1 P.2d 997, 
116 CaLApp. 272. 

Keutlon of partioulftx grand Jozy 
unnsoessazy 

Cal.—Ex parte Reilly, 61 P.2d 469, 
17 CaJJlpp.2d 65. 

Statement af to Investigation 
. A newspaper article, stating that 
the conduct of certain offenders Is 
before the grand Jury and^ that cer¬ 
tain evidence against them has been 
presented, is an interference with the 
grand Jury amounting to contempt; 
and the fact that witnesses could 
state that they had been before the 
grand Jury, and that any person 
could observe their entrance into the 
grand Jury room, does not entitle a 
newspaper to publish such informa¬ 
tion conspicuously.—U. S. v. Provi¬ 
dence Tribune Qo^ D.C.R.L. 241 F. 
624. 


sa. N.T.—^Matter of Spooner, 5 City 
Hall Rec. 109. 

88. IlL—Storey v. People, 79 RL 46, 
22 Am.R. 158. 

Minn.—State v. Young, 129 N.W. 148, 
113 Minn. 96, Ann.Ca8.1912A 168. 

13 C.J. p 88 note 31. 

3ft. OkL—State v. Breckenrldge, 258 
P. 744, 126 Okl. 86. 63 A.L.R 1239. 

13 C.J. p 35 note 95. 

25. CaL—^In re San Francisco Chron¬ 
icle. 36 P.2d 369, 1 Cal.2d 630. 

Wash.—State v. Angevine, 177 P. 701, 
104 Wash. 679. 

36; Mont—^In re Nelson, 60 P.2d 
365, 108 Mont 43. 

XTewspaper repoit held contemptuous 

Mont—In re Nelson. 60 P.2d 366, 103 
Mont 48. 

37. Publications hftld not ebstroo. 
tive of Justioe 

S.D.—State v. American-News Co.,’ 
266 N.W. 827, 64 S.D. 885. 

88. Iowa.—^Dunham v. State, 6 Iowa 
245. 

39. CaL—In re Shortrldge, 34 P. 227, 
99 CaL 526, 87 Am.S.R. 78, 21 LJL 
A. 765. 

Tex.—Ex parte Foster, 71 S.W. 583, 
44 Tex.Cr. 423, 100 Ain.S.R. 866, 
60 L.RJL 631. 

4Ai CaL—In re Shortrldge. 84 P. 227. 
99. CaL 526. 87 AitLS.R. 78, 21 LJt 
JL 76S. 
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to the allegfations of a suppressed bill of complaint 
has been held not to constitute contempt where 
such information was apparently obtained from a 
source outside the court records.^i 

Dividging judicial secrets constitutes an inter¬ 
ference with the proper functioning of courts and 
the administration of justice.^^ 

§ 31, Tampering with Evidence and Witness¬ 
es, or Suppressing Testimony 

Any unlawful Interference, or attempt to Interfere, 
with witnessea for the purpose of Inducing them to tes¬ 
tify falsely, or to change or modify their testimony, or 
not to testify, or for the purpose of preventing their at¬ 
tendance, constitutes contempt. 

Any interference or attempt to interfere with 
witnesses by means of bribery, intimidation, induce¬ 
ments, or other unlawful means, in order to induce 
them to testify falsely, or to change or modify 
their testimony, or to suppress facts, constitutes 
contempt,^^ which it is the duty of the courts to 
guard against zealously and to punish.^^ Thus it 
is contempt to attempt to bribe a witness, or to 
use either persuasive or threatening language to a 
witness for the purpose of inducing him to testify 
falsely** or not to testify,*’^ or to attempt by un¬ 
lawful means to procure a witness to testify in a 
case contrary to his previous testimony, even though 


the testimony so sought is the truth,*8 or to attempt 
to intimidate witnesses knowing that they have been 
instructed by the court not to talk about the case.*® 
However, in the federal courts an interference 
with witnesses in order to be punishable as a con¬ 
tempt must occur in the presence of the court or 
so near thereto' as to obstruct the administration 
of justice.*® 

Arrest of witness. Arresting or procuring the 
arrest on civil process of the pa*rties or witnesses 
to an action while attending on the trial, or going 
to, or returning from, the place of trial,*^ for the 
purpose of intimidating them or influencing the 
jury,*® is contempt, notwithstanding such witnesses 
have not been regularly served with a ■ subpoena.*® 
Likewise procuring the arrest of a witness m at¬ 
tendance on a court on a frivolous, fictitious,, or 
false charge constitutes contempt.** Also, serving 
summons on a nonresident witness constitutes con¬ 
tempt,** provided the service is made in the pres¬ 
ence of the court.** However, service of a writ of 
garnishment from a state court on a witness while 
in attendance on a federal court is not punishable 
as for contempt of the federal court.*-^ 

Preventing attendance of mtness. It is contempt 
to prevent,** or attempt to prevent,*® the attendance 
of witnesses who have been duly subpoenaed, or to 


41. Mich.—In re Times Pub. Co., 267 
N.W. 868, 276 Mich. 349. 

4ft Md.—^In re Lee, 18S A. 560, 170 
Md. 43, certiorari denied 56 S.Ct 
947 (two cases), 298 U.S. 680, 80 L. 
Ed. 1400. 

43; Colo,—People ex reL Atty. Gen. 
y. Jersin, 74 F.2d 668, 101 Colo. 
406. 

G^—Herring v. State, 140' S.B. 491, 
166 Ga. 264, answer to certified 
guestlon conformed to 141 S.E. 89, 

• 27 Qa.App. 694. 

Hawaii.—In re Ozlles, 29 Hawaii 828. 
Neb.—State v. Havel, 236 N.W. 684, 
120 Neb. 832—^Taylor v. State, 199 
N.W. 609, 112.JTeb. 269. ' 

N.M.—State v, Kayaer. 181 P. 278, 
280, 26 N.M. 246, citing Ooipns 
xif. ■ 

Aisanlttng pzospeoitiva wltnen 
■constitutes contempt, even though 
mistaken In Identity of person.—^In 
re Hand, 106 A. 694, 89 N.J.Ea. 469. 

laterfeiMijM after witness has oon- 
djided testimony, but before he has 
been- discharged from attendance, 
may be punished as contempt.—State 
T. Eayser, 181 P. 278, 25 N.M. 246. 
Meeting witness held not contempt 
HL—People V. Paynter,'250 HLAPP. 
428. 

Suppressfaig truth before grand 
jury while the court is not In session 
bonstltutes a constructive contempt 


—Sammons v. State, Mlsa, 178 So. 
596. 

44, Neb.—Taylor v. State, 199 N.W. 
609, 112 Neb. 269. 

4a Ga.—Powell v. State, 108 S.B. 
464, 162 Ga. 81, answers to certified 
questions conformed to 109 S.E}. 
616, 27 GaJtpp. 666. 

13 C.J. p 25 note 74. p 88 note 42. 
4a Tenn.—Ricketts v., State, 77 S. 

W. 1076, 111 Tenn. 380. 

18 C.J. p 26 note 74. 

47. X7.S.-^£x p.' Savin, Cal., 9 S.Ct 
699, 131 U.S. 267, 83 L.Hd, 160. ' 
4a N.M.—State v. Hayser, 181 P. 
278, 25 N;M. 245. 

49. Porto Rico.—In re Herencia, 1 
' Porto Rico Fed. 207. 
ea u.a— Coll v. u. s., acA-porto 
Rico, 8 P.2d 20. 

What constitutes in the presence of 
the court or so near thereto ks to 
obstruct the administration of Jus¬ 
tice sbe supra 8 26. 

61. Me.—Smith v. Jones, 76 Me. 188, 
49 AnuR. 698. 

N.H—State v. Buck, 62 N.H 670. 

5a U.S.—Powell v. U. S., C.C~A. 
Wash.; 86 F.2d 941. 

sa Colo^Butler v. People, 2 Colo. 
296. .. 

64, Philippine.—U. S. v. Jaca, 26 
Philippine 100. 
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FlotiLtioTUi axxtfst as '‘vlolsnoe’’ 
Constable’s fictitious arrest of per¬ 
son who had .testified against accused 
In habeas corpus proceeding constl^ 
tuted “violence,” within statute per^ 
mittlng courts to Issue attachments 
for contempt and punish summarily 
. for violence or threats of viol^oe to 
■witness or party going to, attending, 
ior returning from court, for or In * 
respect of any act or proceeding had 
in such c6uri; “violence” meaning 
force unlawfully exercised.—State v. 
Totten, W.Va., 185 S.11 221. 

66. U.B.—^Bridges v. Sheldon, dCl 
Vt., 7 F. 17, 18 Blatchf. 296, 607 j 

Vt—In re Healey, 68 Vt 694, 88 Am. 

R. 718. 

18 C.J. p 88 note 88. 

,6a U.S.—Blight V. Fisher, CdN.J., 

8 F-Cas.No.1,542, PeLdd 4L 

67. U.S.—Bx p. Schulenburg, C.C, 
Mich., 26 F. 211. 

68. Or.—State v. Jones, 226 P. 488, 
486, 111 Or. 296, citing OozpHi 
xls.. 

18 C.J. p 89 note 48. 

6a Ga.—Burge v. State, 145 SJL 
463, 88 GaJi.pp. 690. 

SucoMi Immatazlal 
"The crime consists, not alone In 
the obstruction of Justice, hut also in 
the attempt to obstruct Justice. The 
crime Is ’completed whether the at¬ 
tempt to obstruct Justice Is success- 
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advise a witness to absent himself from court,® 
or to induce, or to attempt to induce, him to go be¬ 
yond the jurisdiction of the court and the rule 
has been applied even where the witness has been 
irregularly subpcenaed.®^ While it has been held 
that until a witness has been subpoenaed or a sub¬ 
poena has been issued for him, it is not contempt 
to induce him to absent himself so he cannot be 
subpoenaed,®® it has also been held that a person 
may be in contempt for aiding a material witness 
to absent himself so that he cannot be subpoenaed, 
notwithstanding no subpoena has been issued.®^ 
After a subpoena has been issued and is in the hands 
of an officer it is contempt to remove a person so 
that he cannot be served.®® 

§ 32. Acts or Defaults Affecting Only Rights 
or Remedies of Parties to Proceedings 

Under some statutee, acti which tend to defeat, Im¬ 


§88 

pair, or prejudice a party't rights or remedies constitute 
contempt 

Under some statutes, acts which tend to defeat, 
impair, or predjudice a party's rights or remedies 
constitute contempt.®® However, a mere breach 
of contract does not constitute contempt;®"^ and the 
court will not entertain contempt proceedings where 
plaintiff’s pui^se is to coerce defendant into mak¬ 
ing a contract®® Moreover, contempt proceedings 
cannot be resorted to in order to adjudicate and 
settle title to property in no way affected by the 
decree.®® Mere abuse of a party to an action does 
not constitute contempt, even though it be libel¬ 
ous;'^® ’ and a person is not guilty of contempt for 
seeking to undermine a party’s confidence in his 
attomeys.'^i 


CONTEMPT 


HL PERSONS LIABLE AND DEFENSES 


§ 33. Persons Liable 

Generally, any person Interfering with Judicial func¬ 
tions Is punishable for contempt. 


All persons who interfere with the proper exer¬ 
cise of a court’s judicial functions, whether parties 
or strangers are punishable for contempt.^® Ac- 


ful or aot”—Prine v. State, 108 So. 
716, 718, 148 Miss. 23L 
Aoopptliia 'bribe 

Alleged misbehavior of prohibition 
agent In accepting bribe to procure 
absence of witnesses was a contempt 
of court—^Keeney v, U. S., C.CA.Ind., 

17 P.2d 870. 

ea Or.—state v. Jones, 226 P. 483, 
486, 111 Or. 296, 88 A.L.R. 603, cit¬ 
ing Ooxpus Juris. 

18 CJ. p 89 note 44. 

A. third person other than an at¬ 
torney who corruptly persuades or 
causes an accused not to appear in 
court in accordance with the condi¬ 
tion of his recognizance is guilty of 
contempt—Oonley v- U. S., C.C.A. 
Minn., 69 F.2d 929. 

0L Or.—State v. Jones, 226 P. 483, 
485, ill Or. 296, 83 A.L.B. 608, cit¬ 
ing Corpus Juris. 

18 CJ. p 39 note 45. 

6B. Tenn-—Scott* V. State, 71 S.W. 
824,109 Tenn. 390. 

681 Miss.—Sellers v. State, 90 So. 

716, 127 Miss. 748, 21 A.L.R. 288. 

18 dJ. p 39 note 48. 

An attorney eaaaot be required by 
vlztae of his official relation to the 
court to do any act that would aid 
in producing any person to be used 
as a witness either hy ‘ himself or 
some one else.-r-ln re Lewkowitz, 
867 P. 989, 82 Ariz. 817—Ex parte 
Spealanan, 267 F.- 986, 88 Arlz. 807> 
66 A.L.lt 169. 

Mi Ml<^—Montgomery v. Muskegon 


Clr. Judge, 69 N.W. 148, 100 Mich. 
436. 

18 C.J. p 39 note 49. 

65. Ind.—Haskett v. State, 61 Ind. 
176. 

,66. OoapelUng withdrawal of snit 
The act of the bail bondsman of 
defendant, in seduction suit in com¬ 
pelling plaintiff to withdraw the suit 
hy threat of prosecution on a crim¬ 
inal charge and Imprisonment Is 
punishable as a contempt.—Snow v. 
Hawkes, 111 S.B. 621, 188 N.C. 866, 
28 A.L.R. 188. 

Proouilng stay of sKeontion 
Where stay of execution was" 
granted over plaintiffs vigorous ob¬ 
jection, because- a defendant and the 
attorney for defendants represented 
that defendants were able to pay the 
judgment, the attorney In particu¬ 
lar representing that, if they did not 
he would, such representations being 
false, and defendant firm shortly 
thereafter filing petition In bank¬ 
ruptcy. defendant and the attorney 
were guilty of a civil contempt— 
Ludwig V. Jurist 187 N.T.S. 825. 

67. Surety’s refusal to pay olfllga- 
tioa 

Attachment for contempt will not 
lie against a surety for hla refusal 
to pay his obligation under an un¬ 
dertaking, their being no violation of 
.kn order. of court, but merely a 
breach of contract—Sanders v. Sed¬ 
ers. 9 S.m 97. 99, 80 S.C. 829. 

68. Qa.—Howard v. Durand, 36 Ga. 
, 846, 91 AmJ>..767. 
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66. Mont—State v. Second Judicial 

Diet Ct, 76 P. 966, -80 Mont 96. 
m. U.S.—McCann v. New York 

Stock Exchange, C.aA.N.Y., 80 F. 

2d 211, certiorari denied McCann 

V. Lelbell, 67 S.Ct 238, 299 U.S. 

603, 81 L.Bd. 44. 

71. Sending leaflet to parties 

In action for damages for con¬ 
spiracy under anti-trust acts, leaflet 
sent by plaintiff £o defendants which 
allegedly sought to undermine de¬ 
fendants’ confidence in their attor¬ 
neys was not Ipso facto contempt of 
court where there was no reason to 
suppose that defendants would be 
moved by statements In leaflet—Mc¬ 
Cann V. New York Stock Exchange, 
supra. 

72. Iowa.—Burtch v. Zeuch, 202 N. 

W. 642, 643, citing Corpus Juris. 
N.J.—In re MeglU, 169 A. 601, 114 

N.J.Bq. 604—In re Rles, 188 A. 

686, 101 N.J.Ea. 815. 

18 C.J. p.39 note 64. 

Utlgants are liable - 

Neb.—Ferson v. Armour & Co., 192 

N.W. 126, 109, Neb. 648. 

Stalmnents for paUloatlon 
. A person making a contemptuous 
statement tp a newspaper reporter 
la - liable for Its publication, even 
though he does not request or ex¬ 
pressly consent to its publication. If 
hp IndlCAte^ the statement Is for 
publlcatlcffi and hla intention is thkt 
it be written and published.—In re 
Simmons, 226 N.*^. 9Q7. 248 Mich, 
297 . ■ ■ 
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jcordingly, one participating in the commission of 
acts constituting a contempt,^3 or who conspires 
with others to commit such acts,^^ or who procures 
the commission by another of such an act,is also 
guilty of contempt One is not liable in con¬ 
tempt, however, for acts of third persons, where 
he does not in any manner participate therein.^® 
Also, under some statutes, a person cannot be held 
for criminal contempt unless he is actively and di¬ 
rectly connected with the contumacious act.^^ 

Although it has been held that one to whom an 
order or writ is not addressed cannot be liable for 
contempt for disobedience thereof,it has also 
been held a person who has knowledge of an order 
at the time of violation thereof may be punished 
therefor, even though the order is not addressed 
to him."^® One who is not connected with the liti¬ 
gation in which a mandate is issued, or with the 
parties thereto, has been held not punishable for 
its disobedience;®® but where a court’s mandate is 
directed to persons, 'other than the parties, such 
persons who have notice of the mandate have been 
held punishable for such disobedience.®^ Strangers 
who have knowlec^e of an injunction, and who are 


the servants or agents of the person against whom 
it is directed, or who act in collusion or combina¬ 
tion with the party enjoined, are punishable for 
contempt of the injunction.®® 

One cannot be held guilty of contempt for acts 
committed while insane;®® but it has been held 
that one who is judicially declared feeble-minded, 
under a statute intended to protect his property, 
and not his person, may be committed for contempt, 
especially where the offense was committed before 
he was declared feeble-minded.®^ 

Women may be punished for contempt,®® or at 
least for criminal contempt,®® even though statutes 
forbid the imprisonment of women in other circum¬ 
stances. 

The fact that one holds an important public ofl&ce 
does not render him immune from punishment for 
criminal contempt,®7 even though he would not be 
liable civilly for acts done or statements made in 
the course of his official duty.®® 

A partnership is not liable for the contempt of 
the individual partners;®® but the individual mem¬ 
bers of an unincorporated association, who have 


9a. Oft.—^Herring v. State, 140 S.E. 
491, 166 Ga. 254, answer to certi¬ 
fied question conformed to 141 S. 
, BL 89, 37 Ga.App. 694. 

Attorneys see Infira $ 36. 

74b A'bsmies of fonnnlatloiL of plan 
A person participating In a con¬ 
spiracy to do a contemptuous act Is 
guilty of contempt, notwithstanding 
hlB absence at the formulation of the 
plan—People ex rel Busch y. Rlvlln, 
277 ULApp. 183, error dismissed Peo¬ 
ple ex reL Busch v. Singer, 4 N.E.2d 
823, 864 ni. 480, appeal dismissed 
Singer v. People of State 'of Illinois 
ex rel Busch, 67 S.Ct 613, 800 XT.S. 
642, 81 L.Ed. 857, rehearing denied 
87 S.CL 782, SOI 11.8. 712, 81 LJQd. 
1864. 

76. Ohlo.-^tate v. Alhin, 161 N.E. 
792, 118 Ohio St 627. 

Vburter procuring the commission 
of the act by a servant should be 
naade a party to contempt proceed¬ 
ings.—^Lisle Ave. Lumber Co. v. 
EoPd, 171 N.T.S. 718. 

TB. Ind.—State y. ShumaJcer, 157 N. 
B. 769, 200 Ind. 623, 68 AX.B. 954, 
supplemented and rehearing denied 
162 NJl 441. 200 Ind. 623, 68 AL 
B. 964. 

N.T.—Sherry y. Janoy, 187 N.T.S. 
792. 

18 CJ. p 39 note 67. 

77ii n.S.—Concord Casualty & Sure¬ 
ty Co. y. U. S., C.<LAN.T., 69 P.2d 
78. 91 AL.R. 886. 

n Mo.—Ex" parte Le Mend. 245 8. 


W. 1057, 1068, quoting Cozpiu Ja¬ 
ils. 

Philippine.—IT. S. y. Bamayrat 22 
Philippine 188. 

SuooeBsox In ofiloe of district 
Judge cannot be punished for con¬ 
tempt for refusing to obey vrrlt is¬ 
sued against predecessor.—^Bolse-Eu- 
na Irr. List y. Hartson, 285 P. 466, 
48 Idaho 572. 

T9. U.S.—Kelton v. U. S., COAPa., 
294 F. 491. Certiorari denied 
Douglas y. U. S., 44 S.Ct 408, 264 
IJ.S. 690, 68 L.Ed. 864. 

80. Mont—State ex rel. Boeder y. 
District Court of Fifth Judicial 
Dlst. In and for Beaverhead Coun¬ 
ty, 47 P,2d 668, 100 Mont 876. 
Pa.—Donley y. Semans, 26 Pa-Dlst 
285. 

18 C.J. p 11 note 7L 
Xn reoaiyandilp suit, person not 
party nor corporate officer could not 
be committed for contempt for dis¬ 
obeying decrees.^—^Ix parte Martin, 
52 S.W.2d 405, 330 Mo: 1142. 

8L To “all persons;” oonstmetiye 
xiotloe 

The rule stated in the text was 
applied where “the decree was suf¬ 
ficiently broad in its terms to enjoin 
all persons . . . and it was suf¬ 
ficient as a public record to Impart 
constructive notice to all persons.” 
—Dermedy v. Jackson, 126 N.W. 228, 
229. 147 lovTa 620. 

ATwenoe of notloe 
Where county treasurer was not 
made party to an action against fis¬ 


cal court and had no notice and op¬ 
portunity to defend and had no no¬ 
tice of existence of a Judgment di¬ 
recting him to pay sum of judgment 
entered against fiscal court, he could 
not be in contempt of court In fall¬ 
ing to comply with Judgment—^Mc¬ 
Farland V. VTlthers, 118 S.W’.2d 166, 
274 Ey. 65. 

Wk N.T.—People v. Marr, 74 NJl 
481, 181 N.T. 468, 106 Am.S.E. 662, 
modifying 84 N.T.S. 966, 88 App. 
Div. 422—^Bigas v. Livingstone, 70 
N.B. 107, 178 N.T. 20. 

13 C.J. p 11 note 72. 

83. Ill.—People y. Burt, 267 IlLApp. 
60. 

Intoxicated persons see infra S 87. 

84u Pa.—In re Campbell’s Estate, 9 
Pa-Dlst & Co. 200. 

85ii Ind.—Joyce v. Everson, 69 N.E. 
185, 161 Ind. 440. 

8& Mich.—Carnahan v. Carnahan, 
107 N.W. 78, 148 Mich. 390, 399, 114 
Am.S.B. 660, 8 AnmCas. 58. 

W. D.S.—Ex parte Craig, C.C.AN.T., 
282 F. 138, reversing 274 F. 177, In 
which certiorari denied 42 S.Ct 272, 
258 B.S. 604, 617, 66 L.Ed. 798, cer¬ 
tiorari granted Craig y. Hecht 48 
S.Ct 90, 260 U.S. 714, 67 L.Ed. 477, 
and affirmed 44 S.Ct 108, 268 U.S. 
256, 68 L.Bd. 293—XJ. S. y. Craig. D. 
CN.T., 266 P. 280. 

fia. U.B.—U. S. V. Craig, supra 

88b Iowa—Brovm v. Powers, 126 N. 
W. 888, 146 Iowa 729. 
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been active in its management, may be punished for 
a contempt of court committed by the organiza¬ 
tion.®® 

§ 34. -Corporations 

Corporations may be guilty of contempt, and mem¬ 
bers, officers, and agents of corporations may also be 
liable. 

The general and modem rule is that a corpora¬ 
tion can be guilty of contempt as well as an in¬ 
dividual,®^ and it may be fined®® or its property 
sequestered®® therefor, although it was at one time 
thought that corporations possessed an immunity 
to punishment for contempt, due to the fact that 
they could not be attached in the sense of being 
personally taken into custody, and due also to their 
impersonal character generally.®^ It has even been 
held that a corporation may be liable for a criminal 
contempt of court.®® 

Members. Where a corporation is ordered to re¬ 
frain from doing a particular thing, every member 


of the corporation who afterward joins in doing 
the forbidden act may be held in contempt,®® and 
this rule applies to a municipal corporation.®^ 

Officers and agents. If the officers of a corpora¬ 
tion are guilty of a contempt, they may be at¬ 
tached and punished therefor,®® and this rule has 
been applied to officers of a municipal corporation,®® 
It is usual, in an order directed against the corpo¬ 
ration, to lay the restraint or command, not only on 
the corporation itself, but also on its officers, agents, 
and servants, so that in the case of its violation 
not only the corporation itself is amenable to pun¬ 
ishment, but also its officers, agents, and servants, 
whether parties to the proceeding or not, provided 
they have knowledge of the terms of the order and 
disobey it willfully.^ Even though a judgment de¬ 
cree, or order is addressed to the corporation only, 
the officers, as well as the corporation itself, may 
be punished for contempt for disobedience to its 
terms,® at least if they knowingly disobey the court’s 
mandate,® since a lawful judicial command to a 


90. Pa.—Patterson v. Wyoming Val¬ 
ley Diet Council, 81 Pa.Super. 112. 

91. N.Y.—Sum V. Independent Retail 
Fruit Iferchants* Ass'n of Greater 
New York, 2B8 N.Y.S. 609, 144 Mlsc. 
684. 

18 C.J. p 40 notes 66-69. 

Vonlolpal oozporatioxui 
This doctrine has been extended to 
municipal corporations. 

N.Y.—People v. Dwyer, 90 N.Y, 403— 
Marson v. Rochester, 97 N.Y.S. 881, 
112 App.Dlv. 51, affirmed 78 N.E. 
1106, 185 N.Y. 602. 

13 C.J. p 40 note 70. 

Contra Franklin Union No. 4 v. Peo¬ 
ple, 77 N.E. 176, 220 Ill. 355, 110 
Am.S.R. 248, 4 L.R.A..N.S., 1001, 
affirming 121 IlLApp. 647. 

9SL N.Y.—Continental Mortg, Guar¬ 
antee Co. V. Whitecourt Const Cor¬ 
poration, 297 N.Y.S. 838, 164 Mlsc. 
56—Sum V. Independent Retail 
Fruit Merchants’ Ass’n of Greater 
New York, 268 N.Y.a 609, 144 
Mlsc. 684. 

93. Md.—McKlm V. Odom, 3 Bland 
407. 

Mode of enfondng ohedlenoe by a 
corporation to a decree is, since the 
members of a corporation cannot be 
personally taken or punished in a 
suit againstNt, by a distringas, and 
sequestration of Its property.—Mc- 
Eim V. Odom, supra. 

94 N.Y.—Continental Mortg. Guar¬ 
antee Co. V. Whitecourt Const 
Corporation, 297 N.Y.S. 838, 164 
Misc. 56. 

is C.J. p 39 note 64, p 40 note 65. 

98. Mass.—^Telegram Newspaper Co. 
V. Commonwealth, 52 N.E. 446, 172. 

170J.S.-Ht 


Mass. 294, 70 Am.S.R. 280, 44 L.R. 
A. 169. 

Mo.—^Fiedler v. Bambrlck Bros. 
Conatr. Co., 142 S.W. 1111, 162 Mo. 
App. 628. 

96. Kan,—State v. Cutler, 18 BCan. 
181. 

N.Y.—Davis V. New York, 8 N.Y.Su- 
per. 451, modified 9 N.Y.Super. 668, 
affirmed 10 N.Y.Super. 119, re¬ 
versed on other grounds 14 N.Y. 
606, 67 Am.D. 186—Simon v. Aldine 
Pub. Co., 8 N.Y.St 877, 14 Daly 
279, 12 N.Y.CIv.Proc. 290. 

But it has been held, in an action 
against a corporation to enforce obe¬ 
dience to a decree, that “in a suit 
against a corporation none of its 
members can be taken or personally 
punished, except perhaps as a last 
resort on account of any contumacy 
In their corporate capacity.”—McKim 
V. Odom, Md., 3 Bland. 407, 416. 

97. N.Y.—People v. Dwyer, 90 N.Y. 
402—Marson v. Rochester, 97 N. 
Y.S. 881, 112 App.Dlv. 61, 78 N.B. 
1106, 185 N.Y. 602. 

98. N.Y.—Potter v. Bmerson-Steuben 
CorporaUon, 296 N.Y.S. 684, 261 
AppJDlv. 841, affirming 294 N.Y.S. 
970, 162 Misc. 892—Continental 
Mortg. Guarantee Co. v. White- 
court Const Corporation, 297 N.Y. 
S. 388, 164 Misc. 56—Rothman v. 
Roamore Frocks, 281 N.Y.S. 637, 
155 Misc. 781. 

Pa.—City of Scranton v. People’s 
Coal Co., 117 A. 673, 677, 274 Pa. 
68, citing Corpus Juris. 

18 C.J. p 41 note 74. 

99. N.Y.—People v. Dwyer, 90 N.Y. 
402. 

18 C.J. p 41 note 76. 

1. N.Y.—Geller v. Flamount Realty] 
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Corporation, 183 N.E. 620, 260 N.Y. 
346, modifying 257 N.Y.S. 884, 235 
App.Div. 788. 

13 aj. p 41 note 76. 

Bixeotors 

N.J.—In re Henn. 166 A. 138, 118 N. 
J.Eq. 155. 

2. N.Y.—Sum v. Independent Retail 
Fruit Merchants’ Ass'n of Greater 
New York, 268 N.Y.S. 609, 144 
Misc. 684. 

Befosal to act without autborlxatloii 
It has been held that an officer of 
a corporation is not liable for con¬ 
tempt solely because of his refusal 
to act, without authority from the 
corporate body, on an order of court 
directed against the corporation 
alone.—Hughson v. People, 91 HI. 
App. 396. 

Befosal to require compliance 
The officers of a corporation which 
is a party to a suit in equity in 
which it has been ordered to permit 
an inspection of its property are 
bound by such order, although not 
personally parties to the suit, and 
inay be subjected to punishment for 
contempt, where, having the power 
to require compliance with It by the 
company, they refuse so to do.— 
Heinze v. ButLe, etc., MIzl Co., Mont, 
129 F. 274, 63 C.C.A. 388, certiorari 
denied 24 S.Ct 856, 194 U.S. 632, 48 
L.Ed. 1159. 

3: Minn.—Child v. Washed Sand & 
Gravel Co., 233 N.W. 586, 181 Minn. 
569. 

N.Y.—Silverman v.' Seneca Realty 
Co.. 276 N.Y.S. 466, 154 Mlsc. 35. 
Where service of copy of an order 
directed to a corporation has been 
made on the president and secretary 



§34 


CONTEMPT 


17 C.J.S. 


corporation is in effect a command to the officers.^ 
The court, however, cannot punish for contempt an 
officer of a corporation who was not a party to 
the contumacious conduct.® Thus, where the mana¬ 
ger of a corporation has full charge thereof, he 
alone will be held for contempt for directions giv¬ 
en by him;® and where the president alone of a 
banking corporation violates a court order which 
is directed to the officers and managers of the bank, 
without the knowledge or subsequent approval of 
the other managers, the president alone will be 
held.7 

The attorneys of a corporation may be made 
amenable to process of contempt, not so much on the 
ground of being agents of the corporation, as on 
the ground of being officers of the court, and privy 
to the proceedings before the court in which they 
represent the corporation as counsel.® 

§ 35. — Officers of Court 

Officers of court are punishable for contempts com- 

of the corporation, attachment for 
contempt may issue against those 
officers for failure to comply with 
the order.—Colbert v. Bdelstein & 

Bernstein, Inc., 17 Pa.Di8t. & Co. 523. 

4, Minn.—Child v. Washed Sand & 

Gravel Ca, 288 N.W. 586, 181 Minn. 

669. 

8. N.T.—Continental Mortg. Guaran¬ 
tee Co. V. Whitecourt Const Corpo¬ 
ration, 297 N.Y.S. 838, 164 Mlsc.. 

56. 

& Dl.—Sercomb v. Catlin, 21 N-E- 
606, 128 Ill. 656, 16 Ajn.S.R 147. 

7. N.J.—Una 

173, reversed on other grounds 
A. 166, 40 N.J.B<i. 672. 

& S.C.—Watson v. 

BanlE. 6 S.C. 159. 

18 C.J. p 41 note 84. 

Attorneys as officers of court see In¬ 
fra $85. 

8. Ga.—West v. Field, 181 S.B. 661, 

181 Ga. 152, 101 A.L.R. 465. 

N.J.—In re MegiU, 169 A. 601, 114 N. 

J.Bcu 604—In re Ries, 138 A. 586, 

101 N.J.B<i. 815. 

10 , Ga.—In re Fite, 76 S.B. 897, 11 
Ga.App. 665. 

11. Ill.—People ex rel. Rusch v.. 

Ladwig; 7 N.B.2d 318, 365 Ill. 574 
—People V. White, 166 N.B, 100, 

384 III. 466, 64 A-L.B. 1006—People 
V. Hoffman, 162 N.B. 597, 322 Ill. 

174—People ex reL Rusch v. Mat- 
thlesen, 3 N.B.2d 8'46, 286 Ill.App. 

615—People ex rel. Rusch v. Green- 
zeit, 277 Ill.App. 479, error dis¬ 
missed 2 N.B.2d 817, 368 Ill. 347— 

People ex ret Rusch v. Johnson, 

256 IlLApp. 288—People ex rel. 

, Jrake V. Burke, 247 Ill.App. 220. 

. See People ex rel. Rusch v. SulU, 


mitted by them. Attorneys, punishable as officers of 
court, are also punishable as individuals; and an at¬ 
torney advising, or participating In, contemptuous acts 
is guilty, equally with his client, of the contempt. 

Under, or apart from, statutes .so providing, of¬ 
ficers of a court are punishable for acts or con¬ 
duct constituting contempt® Judges are liable for 
contempts committed by them;!® and under a stat¬ 
ute making election officers, such as judges and 
clerks of election, officers of the court, such officers 
may be punished for contempt.!! The superintend¬ 
ent of a prison, being an officer of the court for 
carrying out its sentences, may be punished for 
contempt,!® and the keeper of a county jail of a 
state who receives United States prisoners, and who 
is paid for their maintenance, may be punished for 
contempt, as an officer of the United States court.!® 
Other officers of court, likewise punishable for con¬ 
tempts committed by them, include court clerks,!^ 
court depositaries,!® officers in charge of witnesses 
under,rule,!* and sheriffs and marshals.!"^ 

A receiver also is an officer of court and may 

affirmed, C.C-A., Hoffman v. U. S., 18 
F.2d 278, certiorari dismissed 67 S.Ct 
755, 296 U.S. 666, affirmed, C.C.A, 
Westbrook v. U. S., 18 F.2d 280. 

Skexiff was chargeable with dl8-< 
obedience of federal writ committing 
prisoners to cpunty jalL—^U, S. v. 
Hoffman, supra. 

I4h Mo.—State ex reL Caldwell v. 
Cockrell, 217 S.W. 624, 280 Mo. 
269. 

Or.—State ex rel. Tolls v. Tolls, 85 
P.2d 866, 119 A.L.R. 1870. 

13 C.J. p 42 note 95. 

15. U.S.—Southern Dev. Co. v. Hous¬ 
ton, etc., R. Co., C.C.Tex., 27 F. 844, 
appeal dismissed 10 S.Ct. 1074, 186 
U.S. 650, 34 LuBd. 55k 
m.—^In re Western Mar., etc., Ina 
Co., 88 IlL 289. 

la Tex.—Cross v. State, 11 Tex.App. 
84. 

17. Ohio.—State ex reL Heihtz v. 

Hamann, 10 Ohio N.F.,N.S., 569. 

13 G.J. p 42 note 99—48 C.J. p 760 
note 17—67 C.J. p 986 note 96. 
IDscondaot of deputy 
Sheriff may he held guilty of con¬ 
tempt hecaui^e of failure of his dep¬ 
uty properly' to serve court subpoe¬ 
nas, although sheriff had no personal 
knowledge of Issuance and improper 
service of such subpoenaa—State ex 
rel. Helntz v. Pa-Tnann, 10 Ohio N.P, 
N.S., 669. 

ZTe^eot to execute order 

Where the sheriff’s neglect to exe- 
c,ute a court order was solely to 
await the advice of his counsel, and 
there is no suggestion that plaintiff’s 
attorney was not ready to pay the 
fees, the failure to execute the order 
was, not justified because no fees 


T. Dodd, 39 N.J.Eq. 


Citizens’ Sav. 


App., 16 N.B.2d 174—People ex rel 
Rusch V. Esposito, App., 12 N.E.2d 
916. 

Validity of statute see infra { 48 h. 
BegtOarUy of appolutmeut 
Under a statutory provision declar¬ 
ing that ’’any [election] judge or 
clerk, however appointed, and at 
whatever time, shall be considered 
an officer of the court, and be subject 
to the same control and punishment 
in case of misbehavior,'’ defendants 
acting as judges of election, although 
not regularly-appointed as such, are 
held de facto officers, subject to pun¬ 
ishment for contempt for misconduct 
—People V. Made!, 168 N.B. 882, 883, 
887 IlL 169. i 

Although nominated by deotlon 
coTnuilssloners, judges and clerks of 
election were not improperly desig¬ 
nated by statute as county court of¬ 
ficers, punishable by contempt—^Peo¬ 
ple V. White, 166 N.E. 100, 884 Ill. 
465, 64 A.L.R 1006. 

Bven thooifh conduct la not ozimlnal 
Ill.—People ex rel. Rusch v. Green- 
zeit, 277 IlLApp. 479, error dis¬ 
missed 2 N.E.2d 817, 863 IIL 347. 

Ifl. Arlz.—Howard v. State, '287 P. 
208, 28 Arlz. 438, 40 A.Xi.R. 1275. 

13L U.S.—In re Birdsong, D.CGeu, 89 
F. 599, 4 L.R.A. 628. 

“Those charged with reBPOiisibillty 
for the execution of the writs of the 
Urilted States court are to that ex¬ 
tent and for that purpose officers of 
the United States court and are sub¬ 
ject to punishment for contempt for 
disobedience or disregard of the war¬ 
rants or orders conunlttlng such 
prisoners to their custody.”—^U. S. 
Hoffman, D.ailL, 18 F.2d 269, 272, 
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be punished for contempt but neither a receiver, 
nor his agents acting on his behalf, are subject 
to attachment and fine for contempt for violation 
of the process of a court other than that which 
appointed such receiver.!^ 

A customs inspector, assisted by an inspector of 
the department of commerce and labor, while ex¬ 
ecuting a search warrant to discover goods illegally 
imported, is not subject to punishment for con¬ 
tempt as an ofiScer of the federal courts .20 

Attorneys are punishable as officers of court for 
contempts committed by them;2i it ijgen 
said that the acts of a layman which would con¬ 
stitute contempt are deserving of greater punish¬ 
ment if committed by an attomey .22 The acts of 
an attorney not performed in his official, capacity 
do not subject him to punishment for contempt as 
an officer of court but, an attorney may also be 
guilty of contempt as an individual,^^ even though 
he is a licensed attorney of the court.25 An attor¬ 
ney who advises, or participates in, the commission 
of acts constituting contempt is equally guilty with 
his client of the contempt.^® It has been held that 


a state court cannot punish a federal district at¬ 
torney for acts done in pursuance to requirements 
of federal authority.27 

§ 36. - Persons Acting in Fiduciary Ca¬ 

pacity 

Persons occupylna fiduciary relations may be pun¬ 
ished for contempt. 

Persons occup 3 dng fiduciary relations, such as ex¬ 
ecutors and administrators,^® guardians,2®. trus¬ 
tees,®® and referees,®^ may be punished for con¬ 
tempt for failure properly to perform the trust 
imposed on them. A receiver, who may be liable 
for contempt as an officer of court, § 35 supra, may 
also be liable for contempt for a breach of trust.®® 

§ 37. Defenses 

In general, matter to constitute a defense must be 
such as shows that a contempt was not committed. 

In addition to the acts or conduct necessary to 
constitute contempt already considered in §§ 8-32, 
and the specific defenses hereinafter discussed in 
§§ 38-42, various matters not excusing contemptu- 


were tendered or paid.—^Eiorlnl v, 
Fiorlni, 20* N.T.S. 786, 122 MIsc. 326. 
la WaBh.—state v. Superior Court 
In and for Lin<;oln County, 264 P. 
988, 146 Wash. 679. 

13 C.J. P 42 note 98—63 0 . 3 . p 142 
note 46. 

19. TCaw- —^Atwood V. State, 64 P. 

. 1057, 69 Kan. 738, 69 Ain.S.R. 393. 
Xn. another action 

A receiver cannot be punished for 
contempt in failing to comply with 
an order made in another action.— 
Herritt v. Sparling, 84 N.Y.S. 882, 88 
Hun 491. 

aa U.S.—^In re Chin H. Shue, D.C. 
Haas., 199 F. 282. 

81. Ga.—West v. Field, 181 S.B. 661,- 
181 Ga. 152, 101 A.L.R. 465. 
Ky.—Huggins v. Field. 244 S.W. 90S, 
196 Ky. 601, 29 A.L.R. 1268—Oliver 
V. Braswell, 286 S.W. 724,’726, 193 
Ky. 297, citing Coxpab Tuis. 

Heb.—^Ferson v. Armour & Co., 192 
N.W. 126, 109 Neb. 648. 

N.J.—In re Meglll, 169 A. 601, 114 N. 
JJlq. 604—In re Hies, 188 A. 686, 
101 N.J.Ka. 316. 

S.D.—Austin V. Jones, 276 N.W. 724. 
Utah.—Llsonbee v. Monroe Irr. Co., 
54 P. 1009, 18 Utah 343, 72 Am.S.R. 

' 784. 

18 C.J. p 41 note 88. 

“Lawyer, an officer of the court, 
while entitled to the fullest protec¬ 
tion, la subject to the power of the 
court to compel him to behave with 
propriety in his conduct before the 
court When he oversteps the 
bounds of good behavior, he may be- 


[come guilty of contempt and is sub¬ 
ject to punishment’—United States 
V. Landes. C.C.A.N.T., 97 F.2d 878, 

1381. 

TTupiofesslonal oondnot 
The court has power, to discipline 
an attorney for unprofessional con¬ 
duct even though the acts done may 
not technically be contemptuous.— 
McCall Co. V. Bladworth,^ C.C.A. 
Conn., 290 F. 866. 

88. N.J,—In re Megill, 169 A- 601, 
114 N.J,B3q. 604. 

83. W.Va.—State v. Parsons, 37 S. 
B. 648, 48 W.Va. 276—State v. 
Hansford, 38 S.B. 791. 43 W.Va. 
778. 

18 C.J. p 42 note 98. 

8^ La.—State v. Keene, 11 La. 696. 

Attorney who pleads his own cause 
may be punished for a contempt of 
court as any other citizen.—State v. 
Grailhe, 1 La.Ann. 188. 

SS. La.—State v. Keene, 11 La. 596. 

86. N.J.—In re Meglll, 169 A. 501, 
114 N.J.Eq. 604—In re Cooley, 143 
A. 916, 108 N.J.Bq. 877, affirming, 
126 A. 486, 96 N.J.Bq. 486—^In re 
Bles, 13$ A. 586, 101 N.J.Ba. 816. 
N.T.—Lisle Ave. Lumber Co. v. Ford, 
171 N.T.a 718. 

Advising disobedience of mandate as 
of itself contempt see supra S 12. 
Pxefpaiing and presenting petition 
Where petition, filing of which 
without leave of,court was a direct 
contempt, was signed by client, “the 
attorney who prepared and presented 
the petition is no less culpable than 

51^ 


his client’’—Knelsel v. Ursus Motor 
Co., 147 N.B. 243, 816 Ill. 336, 89 A. 
L.R. 1, affirming 234 IlLApiJ. 371, and 
error dismissed Gilmore v. People of 
State of Illinois, 47 S.Ct 109, 273 U. 
S, 772, 71 L.B<L 884. 

87. U.S.—In re Leaken, aCGa., 187 
F. 680. 

28 . Pa—Commonwealth v. Heston, 
140 A. 533, 292 Pa 63. 

18 C.J. P 43 note 7—24 C.J. p 638 
note 83. 

dear showing necessary for defense 

Administrator who had ignored or¬ 
der of chancellor requiring Mm to 
pay money to claimant was required 
to make particularly clear case ex¬ 
cusing compliance with order or fur¬ 
nishing grounds for its revocation or 
modification in defense of proceeding 
to punish Mm for contempt—^Dewitt 
V. De Baun, 169 So. 662. 172 Miss. 
113. 

88. Ark.—Hand v. HaugMand, 112 
S.W. 184, 87 Ark. 106. 

Pa—Letter’s App., 10 Wkly.N.C. 226. 

aa Ill.—Tudor V. Firebaugh, 4 N.B. 

2d 393, 364 Ill. 283. 

Pa—In re Messmore’s Bstate, 141 A. 
734, 293 Pa 63—rCommonwealth v. 
Heston, 140 A. 538, 292 Fa 63— 
In re Weaver’s Estate, 174 A, 906. 
114 PaSuper. 439. , 

18 CJ. p 43 note 9. 

31. N.T.—Stafford .v. Hesketh, 1 
Wend. 71—Thompson v. Parker, 8 
Johns. 260. , 

,33. N.J.—In re Hendricks, 166 
. 211 , 113 N.J.Bq, 98. 



CONTEMPT 


17 C.J.S. 


§ 37 


ous conduct have been held not to be a defense 
to a proceeding for contempt^^ For example, one 
cannot avoid punishment for contempt by claiming 
the protection of a statute,^^ or a rule of law,35 
which is not applicable. However, the fact that a 
communication is privileged is a defense to con¬ 
tempt proceedings based on statements in the 
communication,^® but a personal privilege, availa¬ 
ble to one person, is not available to another as a 
defense.37 

Errors and irregularities in the original proceed¬ 
ings constitute no defense to subsequent proceedings 
for contempt based thereon.®* It is not a defense 


to contempt proceedings to enforce a decree that the 
court has no power to adjudicate the matters pre¬ 
viously determined by the decree i®* nor is an affi¬ 
davit raising an issue which the court has no power 
to decide a defense.'*® 

§ 38. -Advice of Counsel 

Advice of counsel, although It may be a matter In 
mitigation, Is not a defense. 

The fact that a contemner acted under the ad¬ 
vice of counsel is generally no defense to a pro¬ 
ceeding for contempt;*! but that fact will be con¬ 
sidered in mitigation of the offense, or the punish- 


33. Xattexs bdd xiot to oonstlinte 
defenses 

(1) That langruage of court, or Its 
rulings, were wrongful or provoking. 
Ind.—Dodge v. State, 39 N.B. 746, 140 

Ind. 284. 

Mont—State v. District Court of 
Tenth Judicial Dist In and for 
Fergus County, 10 P.2d 686, 92 
Mont 94. 

(2) That the contemnor was under 
the Influence of liauor at the time, 
although that fact may be considered 
In flxlng the sentence.—In re Hand, 
}05 A. 594, 89 N.J.Bg. 469. 

^8) That contemnor was under the 
domination of another at the time. 
—People ex rel. Rusch v. Rlvlln, 277 
HLApp. 183, error dismissed People 
ex rel. Rusch v. Singer. 4 N.B.2d 823, 
864 Ill. 480, appeal dismissed Singer 
V. People of State of Illinois ex rel. 
Rusch, 57 act 618, 300 U.S. 642, 81 
LuEd, 857, rehearing denied 67 S.Ct 
782, 301 ir.S. 712, 81 L.Bd. 1864. 

(4) Directions of sheriff, where su¬ 
perintendent of jail disregarded 
process of federal court—Westbrook 
V. r. S., C.C.A.IIL, 18 F.2d 280, af¬ 
firming, D.C., U. S. V. Hoffman, 18 
F.2d 269, affirmed, C.CJt, Hoffman v. 
U,*S., 18 F,2d 278. 

(6) That attorney. In charging 
judges with official misconduct ac¬ 
cepted clients unlnvestlgated state¬ 
ments.—^Dancy V, Owens, 258 P. 879, 
126 OkL 87—State v, Martin, 256 P 
667, 126 OkL 51. 

(6) Heat and excitement of trial 
and fact that clients were acquitted. 
—State v. Johnson, 18 P.2d 86, 171 
Wash. 888, adhered to 28 P.2d 1118 
171 Wash. 888. 

(7) Failure of solicitor’s clerk to 
Inform him of receipt of notice irom 
court clerk of overdraft of filing fee' 
account, or that solicitor believed 
court clerk mistaken.-In re B- ' 

169 A. 670, 115 N.J.Elq. 186. 

(8) Failure of a sheriff to levy a 
writ on property, in proceedings for 
removing and retaining the property 
after the sheriff had made a levy 
thereon under another’s writ—Shel¬ 


ton T. State, 107 So. 553, 142 Miss. 
118. 

<9) Issuance of inconsistent order 
by foreign court prior to disobedi¬ 
ence of court's mandate.—De La Ma¬ 
ter V. Graves, 198 P. 662, 69 Colo. 
255. 

(10) That defendant had stated de¬ 
cree did not become operative until 
expiration of sixty days.—Clover 
Leaf Dairy Co. v. Van Qerven, 276 
H 9. 78 Utah 471. 

31, Preventlag foreolosnrs sals 
Strangers forcibly preventing sher¬ 
iff from conducting mortgage fore¬ 
closure sale could not avoid punish¬ 
ment for contempt because of Mort¬ 
gage Foreclosure Moratorium Act, 
since that act applies to owners or 
persons liable on the mortgage.—Lux 
V. State, 252 .N.W. 897, 126 Neb. 183. 
35> (Tiizoz who stated his personal 
knowledge of the Issues on trial may 
not urge as a defense that a juror 
"may bring to bear hla own experi¬ 
ence in the doings of life."—In re 
Nunns, 176' N.Y.S. 868, 867, 188 App. 
Div. 424, affirming,- 172 N.T.S. 167, 
104 Miac. 860, 87 N.T.Cr. 82. 

83. U.S,—Froelich v. U. S., aCJL 
Minn., 83 F.2d 660. 

What constitutes prlvUega 
A commxinication concerning viola¬ 
tions of law to officials whose duty 
It is to prosecute such offenses is 
privileged; thus, such a communica¬ 
tion to the president or the attorney 
general of the United States would 
be privileged, as would a communi¬ 
cation concerning the Improper con¬ 
duct of a federal judge made to a 
member of the house of representa¬ 
tives, which body may Institute Im¬ 
peachment proceedings; but a com¬ 
munication to an assistant attorney 
general concerning the misconduct of 
a Judge before whom he Is to try a 
case Is not privileged, since he does 
not have general authority to prose¬ 
cute violatlona—Froelich v. U. S., 
supra. 

37. N.T.—^Piorinl v. Florinl, 208 N 
Y.8. 786, 122 Misc. 825. 

3& m.—(phristensen v. People, 114 


Ill.App. 40, affirmed 76 N.B. 108, 
216 Ill. 864, 108 AnfS-R. 219, 8 
Ann.Cas. 966. 

N.Y.—People ex rel. Brooklyn Para¬ 
mount Corporation v. Sexton, 8 N. 
Y.S.2d 666, 266 App.Div. 1011, re- 
argument denied 10 N.Y.S.2d 212. 
Necessity that order be valid In or¬ 
der that violation-be contempt see 
supra S 14. 

39. Mont.—State ex reL Tasrue v. 
District Court of First Judicial 
Dlst. In and for Broadwater Coun¬ 
ty, 47 P.2d 649, 100 Mont 883. 

40. Kan.—In re Dunn's Estate, 211 
P. 161, 112 Kan. 279. 

41. U.S.—Eustace V. Lynch, CCA. 
Cal., 80 F.2d 662—In re La Varra 
D.C.aa., 48 r.2d 216—National 
Corporation v. Bartram Hotel Co., 
D.aPa., 268 F. 260, affirmed Mer¬ 
chants' Warehouse Co. v. Reber, C. 
C.A., 269 F. 974. 

HI.—Anderson v. Macek, 182 N.B. 745, 
850 Ill. 186, reversing 268 IlLApp! 
664. 

N.J.—In re Henn, 166 A. 188, 118 N. 
J.Bq. 166—^In re Cooley, 148 A. 916, 
103 N.J.Eq. 877, affirming 126 A. 
486, 05 N.J.Eq, 485—Cavagnaro v. 
Indian Tire & Rubber Co., 107 A. 
643, 644, 646, 90 N.J.Eq, 682, citing 
Corpus JozLi. 

13 C.J. p 43 note 18. 

Attomay’s lack of or of 
sary papers 

Where It appears that the attorney 
was without, the necessary papers to 
form an opinion or without tiwn to 
deliberate on the question, and heard 
only the contemner's version of the 
affair, the rule stated In the text Is 
especially appllcabla—Fitzgerald v. 
Christl, 20 N.J.Eq. 90. 

Buie relaxed in partUmlar olrcum- 
atanoes 

"Advice of counsel will not serve 
generally as a shield to protect from 
punishment one who has violated the 
order of a court, but, where the or¬ 
der said to have been violated does 
not In express terms forbid the ac¬ 
tion token, and where the advice of 
counsel was honestly sought and in 
good faith given, and an examina- 
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ment therefor,^2 at least where the contemner has 
acted on the advice in good faith,^3 qj- where in¬ 
justice will result.^* However, if the facts and 
circumstances show that the excuse is merely a pre¬ 
tense and that the action was deliberate, willful,, 
and contumacious, it will not be considered in miti¬ 
gation;^® nor, it has been held, may an attorney 
urge the excuse of advice of counsel in mitigation 
of punishment.^® 

§ 39. -Advice or Consent of Complainant 

The fact that the contempt is the result of the ad¬ 
vice or consent of complainant Is generally a sufllclent 
Justification. ^ 

As a rule, the fact that the contempt charged is 
the result of the direct or implied advice or con¬ 
sent of complainant is a sufficient justification there¬ 
for,although it hits been held that an arrange¬ 
ment between the parties or their attorneys is not 
an excuse for disobedience of a court order.^® 
However, it has been held that complainant’s con¬ 
sent to the violation of a court order must be of a 
decided character to be effective.'*® Even though 
the consent, or the conduct believed to be a con¬ 
sent, is not regarded as an excuse, it may, if the 
contemnor acts in good faith, influence the deter¬ 
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mination of the degree or character of the con¬ 
tempt, or the punishment therefor.®^ 

§ 40. -Change of Conditions 

A change of conditions subsequent to the Issuance 
of a court mandate will sometimes excuse disobedience 
thereof. 

The intervention of rights arising subsequent to 
the passing of the order and the rendition of the 
judgment which fixes the former right will some¬ 
times excuse disobedience to such order or judg- 
ment,®^ but it has been held that facts arising sub¬ 
sequent to the judgment rendering its modification 
proper cannot be interposed as a defense in con¬ 
tempt proceedings,®® since the remedy is by motion 
in the original action,®® and it has also been held 
that things occurring after a rule absolute has 
been made that an officer who has been adjudged 
in contempt shall pay over money will not excuse 
the officer for disobedience.®^ So, it has been held 
no defense to proceedings for contempt in making 
and presenting false affidavits and in disobeying an 
order requiring delivery of property that respond¬ 
ents ultimately succeeded in the suits in which the 
contempt was committed.®® In bankruptcy proceed¬ 
ings a party to an order made by the referee can- 
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tlon of the record falls to disclose 
any substantial or willful disobedi¬ 
ence of the court's order, a convic¬ 
tion for contempt will not be sus¬ 
tained.”—^Furrer v. Nebraska Bldg. & 
Inv. Co., 189 N.W. 295, 297, 109 Neb. 
1, citing Ooxpos Joxla. 

48, U.S.—Eustace v. Lynch, C.C.A. 
Cal., 80 F.2d 662—In re La Varre, 
D.C.Ga.. 48 F.2d 216—NaUonal Cor¬ 
poration v. Bartram Hotel Co., D. 
G.Pa., 268 F. 260, affirmed, C.C.A., 
Merchants’ Warehouse Co. v. Reb- 
er, 269 F. 974. 

N.J.—In re Henn, 166 A. 138, 113 N.J. 
Eq. 166—^In re Cooley, 148 A. 916, 
103 N.J.Eq. 377, affirming 126 A. 
486, 95 N.J.Eq. 486—Cavagnaro v. 
Indian Tire it Rubber Co., 107 A, 
643, 644, 90 N.J.Eq. 532, citing Cor¬ 
pus Juris. 

13 C.J. p 48 note 20. 

48, IT.S.—^In re J. W. Zeigler Co., D. 

C.Conn., 189 F, 269. 

18 C.J.,p 43 note 21. 

44, In court’s discretion 
One who, on wrong advice of coun¬ 
sel, disobeyed a court order to ap¬ 
pear before a referee to testify as 
to whether she had property belong¬ 
ing to an Incompetent, should be 
further permitted to comply with the 
order, where it appears that she has 
no such property, for “while there is 
no rule or practice, which absolutely 
protects a party In a contempt pro¬ 
ceeding from an untenable position 
taken under advice of counsel, yet 


substantial Justice and a wise exer¬ 
cise of the discretion vested in the 
court requires us to relieve the 
client, where the effect of the coun¬ 
sel’s mistake may be to keep her in 
Jail indefinitely by reason of her in¬ 
ability to comply with the order.”— 
In re Howard, 194 N.T.S, 105, 107, 
201 App.Div. 123. 

45. U.S.—Tomanses v. Melsing, 106 
F. 776, 45 C.C.A. 616. 

18 C.J. p 44 note 22. 

46. N.J.—In re Henn, 166 A. 188, 118 
N.J.BQ. 166. 

4(7. Tex.—Ex p. Cash, 99 S.W. 1118, 
60 Tex.Cr. 623, 625, 123 Ain.S.R. 
865, 9 L.R.A.,N.S., 304. 

IS C.J. p 44 note 23. 

48. U.S.—In re Sylvester, D.CJT.T., 
41 F.2d 231. 

48. N.J.—Kempson v. Kempson, 48 
A. 244, 61 N.J.Eq. 303, modified on 
other grounds 62 A. 860, 626, 63 N. 

I J.Bq. 788, 92 Am.S.R. 682, 68 L.R. 

I A. 484. 

Consent held InsuAoient 
Where a husband, in disobedience 
of an Injunction issued by a court of 
New Jersey, his residential state, 
procured a divorce in North Dakota, 
and his wife for some months there¬ 
after accepted the payment of the 
weekly alimony which he was requir¬ 
ed by the divorce decree to pay and 
indorsed the checks sent for such 
payment "in accordance with decree 
of divorce of North Dakota.” It was 
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held that It was not a sufficient ac¬ 
quiescence, or permission, to justify 
his violation.—Kempson v. Kempson, 
supra. 

50. U.g.—In re Sylvester, D.CN.T., 
41 F.2d 231. 

N.J.—In re Cooley, 143 A. 916, af¬ 
firming 125 A. 486, 95 N.J.Eq. 485. 
Want of intention as defense see in¬ 
fra S 42. 

51. S.D.—Gardiner v. Ross, 104 N. 
W. 220, 19 S.D. 497. 

13 C.J. p 44 note 26. 

Change of conditions as Justifying 
disregard of order see supra S 15. 

58. Colo.—^De La Mater v. Graves, 
198 P. 652, 658, 69 Colo. 255, citing 
Corpus Jails. 

Minn.—State v. Glddlngs, 107 N.W. 
1048, 98 Minn. 102. 

Passage of new ordlnanoe after 
Judgments declaring zoning ordi¬ 
nance invalid was immaterial in pro¬ 
ceeding for contempt in again deny¬ 
ing building permit where neither 
new ordinance nor stipulation as to 
effective date thereof was before 
court—^Barrett v. Superior Court of 
Alameda County, 286 P. 448, 104 Cal. 
App. 667. 

53. Minn.—State v. Glddlngs, 107 
N.W. 1048, 98 Minn. 102. 

54. Ga.—^Langley v. Wynn, 70 Ga. 
430. 

55. U.S.—In re Steiner, D.ON.T., 
196 F. 299. 
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not set up as a defense for disobeying the order 
matters contested before the referee, unless they 
involve lack of jurisdiction to make the order.®* 

§ 41. — Ignorance of Law 

Ignoranqe of the law Is generally no excuse for a 
contempt, although It Is a mitigating circumstance. 

As a general rule, ignorance of the law will not 
operate as an excuse in a charge of contempt,®^ 
although it is a mitigating circumstance to be con¬ 
sidered in determining the degree of culpability,®* 
or the sentence.®® However, where the criminality 
of an act depends alone on the intention with which 
it was done, the ignorance of the party charged is 
an element to be considered in ascertaining the 
question of guilt.*® 

56L U.S.—In re Home Discount Co., 

D.C.Ala.. 147 P. 588. 

SV, Ill.—People ex rel. Ruach v. 

Rivlln, 277 IlLApp. 183, error dis¬ 
missed People ex rel. Rusch v. 

Singer, 4 N.E.2d 823. 364 Ill. 480, 
appeal dismissed Singer v. People 
of State of Illinois ex rel. Ruach, 

57 S.Ct. 613, 300 TJ.S. 642, 81 L.Ed. 

857, rehearing denied 67 S.Ct 782, 

801 U.B. 712, 81 L,Ed. 1864. 

N.J.—In re Hand, 105 A. 694, 89 N.J. 

Eq. 469—In re Bowers, 104 A. 196, 

89 N-XEki. 807, 

Wls.—^Appeal of Clchon, 278 N.W. I. 

13 ajr. p 44 note 82. 

Want of Intention ajs defense see in¬ 
fra i 42, 

Xgnoiance of court’s jozlsdiotloii. 

An officer's failure to obey a court 
order is not excused by the fact that 
the court of another county enjoined 
such levy, for he was bound to know 
that the latter court lacked Jurisdic¬ 
tion.—^Hofmann v. State, 194 N.E. 

831, 207 Ind. 695. 

Pallnre to follow proper proceduxe 
If persons did not desire to obey 
court's order they should have mov¬ 
ed to vacate or modify it, and could 
not legally deterxnine for themselves 
that it was void and refuse to obey 
it—Geller v. Plamount Realty Cor¬ 
poration, 188 N.E. 620, 260 N.T. 346, 
modifying 257 N.T.S. 884, 235 App. 

Dlv. 788. 

BBb N.J.—^In re Bowers, 104 A. 196, 

89 N.J.Eq. 807—Seastream v. New 
Jersey Exhibition Co., 61 A. 1041, 
affirmed 66 A. 983, 71 N,J.Bq. 786. 

69u N.J.—In re Hand, 106 A- 694, 89 
N.J.Eq. 469. 

eOu m.—People V. Hllle, 192 RLApp. 

189. ' 

Tex.—State v. Sparks, 27 Tex. 706. 

Carrying out void statute 
Where a void statute is passed as 
a guide to public officials, it must be 
a very strong case to Justify their 
punishment as for contempt In car- 


j 42 . -Want of Intention 

A denial of contumacious Intent, although not ordi. 
narliy a defense, will be considered In mitigation of 
punishment, or In extenuation of, or even as purging, 
the contempt. 

Subject to the rules, stated in § 83 infra, con- 
ceming the effect of a disclaimer of intention em¬ 
bodied in a sworn answer on the conclusiveness 
of such answer, disclaimer of intentional disrespect 
or design to embarrass the due administration of 
justice is generally no excuse for a contempt,*1 es¬ 
pecially where the facts constituting the contempt 
are admitted, or where a tontempt is clearly ap¬ 
parent from the circumstances surrounding the com-' 
mission of the act,®® although it has been held that 

Abf caoe of proof of oonttuuaoy 

(1) Absence of proof of corrupt 
motive was immaterial as respects 
Juror's guilt of contempt in conceal¬ 
ing prejudice and bias on voir dire 
examination, where prejudice or bias 
In fact existed.—Clark v. X7. S., C.CA. 
Minn., 61 F.2d 695, affirming and re¬ 
manding for reeentence, D.C., TI. fi.! 

V. Clark, 1 F.Supp. 747, certiorari 
granted Clark v. U. S., 63 S.Ct 814,, 
287 TJ.S. 696, 77 L.Ed. 519, affirmed 
68 S.Ct 466. 289 U.S. 1, 77 L.Ed. 998. 

(2) The failure of the record ta 
show contumacy on the part of the 
contemners cannot affect their guilt 
—South Butte Mining Co. v. Thomaa 
aC.A.Mont, 260 F. 814, 171 C-OA. 
640, certiorari denied Thomaa v.. 
South Butte Mining Co., 40 S.Ct 488^ 
253 U.S. 486, 64 L.Ed. 1026. 

GS. Md.—Ex parte’ Bowles, 166 A. 

. 169, 175, 164 Md. 818, quoting Oov- 
pus Jozis. 

Mont—State v. District Court of 
Tenth Judicial Dlst in and fo^ 
Fergus County. 10 P.2d 586, 92 
Mont 94. 

N.J.—In re Singer, 166 A. 427, 428,. 
109 N.J.Eq. 108, reversing 147 A 
828, 105 N.J.Eq. 220, clUng Coxpnr 
Jnzls. 

N.M.—State ' V. Keller, 8 P.2d 786, 
787, 86 N.M. 81, quoting Oozpur 
Juris—State v.' Kayser, 181 P. 278, 
281, 26 NA£. 245, quoting OoxpiiA 
Juris. 

Va—^Boorde v. Commonwealth, 114- 
S.E. 731. 786, 134 Va 625, citing. 
Corpus Juris. 

Season, for rule 

"If the rule were otherwise, one in- 
contempt might always purge him¬ 
self by an. assertion of good Inteh- 
tioa"—State v. District Court of 
Seventh Judicial Digt, 246- P. 250, 
266, 76 Mont 222. 

Lack of knowledge of a libel liub- 
lished in a newspaper does not exon¬ 
erate the proprietor from liability. 
EL—People V. Gilbert, 118- N.E. 196,. 


rylng out, or attempting to carry 
out the leglslaUve will.—Carr v. 
Van Buren County Dist Ct, 126 N. 
W. 791, 147 Iowa 663, Ann.Cas.l918D 
878. 

iCsapprehension of duty 
‘An officer of court will not be pun¬ 
ished for contempt for delay in per¬ 
formance of a duty imposed by law, 
where he acted under a mlsappre-^ 
hecsion of his duty, and it is mani¬ 
fest that there was no intention on 
hla part willfully te disobey the law. 
—In re Contempt by Four Clerks, 86 
; S,E. 237, 111 Ga. 89—18 C. J. p 46' note 

ise. 

I SL U.S.—U. S. V. Sanders, D.C. 

Tenn., 290 F. 428—In re Braun, D. 

' C.Pa., 269 P. 809—Kelly v. United 
States. GC-AMont, 260 F. 917, 960, 
citing Corpus Juris. .. 

Cal.—^Dally v. Superior Court In and 
for Montetey County, 40 P.2d 936, 
4 CaI.App.2d 127. 

Ill.—People V. Rosenthal, 18 N.!B.2d 
460, 370 lU. 244, affirming 18 N.E. 
2d'814, 294 IlLApp. 274—People v. 
Even, 18 N.B.2d 460, 870 lU. 244, 
affirming 18 N.B.2d 820, 294 IlL 
App. 697, 

Ind,—Dale v. State, 160 N.E. 781, 198 
Ind. 110, 49 AIi.R 647, error dis¬ 
missed 47 S.Ct. 332. 278 U.S. 776, 
71 L.Ed. 886, and 47 S.CL 691, 274 
U.S. 744, 763, 71 L.E<L 1822. 

Md.—Ex parte Bowles, 1B6 A 169, 
176, 164 Md. 818, quoting Corpus 
Juris. 

N.J.—In re Singer, 166 A 427, 428, 
109 N.J.Eq. 108, reversing 147 A 
828, 106 N.J.Eq. 220, citing Corpus 
Juris. 

N,M.—State v. Keller, 8 P.2d 786, 787, 
36 N.M. 81, quoting Corpus Juris— 
State V. Kayser, 181 P. 278, 281, 
26 N.M, 245, quoting Corpus Juris. 
N.Ci—In re Fountain, 108 S.B. 842, 
182 N.C. 49, 18 AL.R. 208. 

Tex.—^Herring v. Houston Nat. EtaTi- 
Bank; 266 S.W, 1097, 118 Tex. 887. 
is U.J. p 46 note 87. 
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where the language or acts are of doubtful im¬ 
port, or where the contumacious intent does not 
clearly appear,®^ a disclaimer of intention to ques¬ 
tion the integrity of the court is a good defense. 

IV. POWEE 

§ 43. Nature, Grounds, and Extent of Power 
of Courts Generally 

a. In general 

b. Constitutional and statutory provisions 
a. In General 

The power of courts to punish for contempt is In¬ 
herent, as an essential auxiliary to the due administra¬ 
tion of Justice. It extends to all classes of contempts, 
and Is frequently said to Inhere in all courts. 


However, a denial of contumacious intent will be 
considered in mitigation of punishment, or in ex¬ 
tenuation of, or sometimes even as pur^^ing, the con¬ 
tempt®® 

TO PUmSH 

Apart from the exceptions hereinafter noted in 
subdivision b of this section and in the discussions 
relating to the power of particular courts contained 
in §§ 44-50 infra, the power that courts possess to 
punish for contempt does not depend upon consti¬ 
tutional,®® nor, at least as to courts established by 
constitutional provisions,®7 upon legislative grants®* 
but it, on the broad ground of public* policy,®® is,'^® 


£81 nL 619, affirming 204 ni.App. 
97. 

IzkL—K llgallen v. State, 1S2 N.E. 682, 
192 Ind. 531, petition overruled 187 
N.B. 178, 192 Ind. 631. 

63. YtL —^Boorde V. Conunonwealth, 
114 S.B. 731. 134 Va. 625. 

8A Tenn .—Jn re Hickey, 268 S.W. 
417, 149 Tenn. 844. 

06b U.S.--U. a V. Ford, D.C.MonL, 

9 F.2d 990—XT. a v. Sanders, D.C. 
Tenn., 200 F. 428—^In re Braiu, D. 
aPA, 269 P, 309—^Levinstein v. E. 
L DuPont de Nemours & Co., D.C. 
DeL, 258 P. 662—Swepston v. XT. S., 
C-CLAOhlo. 251 P. 206. 163 CCA- 
361. 

Colo.—^People ex rel. Attorney Gen¬ 
eral V. Jersln, 74 P.2d 668, 101 Colo. 
406. 

ni.—People v. Gilbert, 118 N.B. 196, 
281 Ill. 619, affirming 204 DLApp. 
87. 

. N.J.—In re Singer, 166 A. 427, 428, 
109 N.J.Eq. 108, reversing 147 A. 
828, 106 N.J.Eq. 220, citing Corpus 
Juris—In re Cooley, 143 A. 916, 
103 N.J.Eq. 877, affirming 125 A. 
486, 95 N.J.Eq. 486. 

N.M.—State v. Kayser, 181 P. 278, 
25 N.2I. 245. 

Tex.—^Herring v. Houston Nat. Bxch. 

Bank, 255 aW. 1097, 118 Tex. 387. 
18 C.J. p 46 note 40. 

Dependent on slaoerity 
‘The only legitimate effect of a I 
subsequent denial of intention, If 
such denial be sincere and bona flde, I 
is to mitigate the punishment”—^Hxl 
parte Bowles. 166 A. 169, 175, 164 
Md. 818. 

FaUove of record to show con¬ 
tumacy on the part of the contem- 
noTS Is a proper clroumstance to be 
considered In assessing the punish¬ 
ment for contempt—South Butte 
Mining'Co. v. Thomas, Mont, 260 F. 
814. 171 C.CA.. 540. certiorari denied 
Thomas v. South Butte Mining Co.. 
40 S.Ct 488. 258 U.a 486, 64 L-Ed. 
1026. 


Sworn disavowal or denial of In¬ 
tent to Insult court or slander or 
deter grand jury in Its duty, should 
be considered by court in mitigation 
of such offense.—^People v. Seveting- 
haus, 146 N.E. 220. 313 IlL 466. 

OSb m— State V. Froelich. 146 NJl. 
783, 316 Ill. 77—People v. Boyle, 
144 N.B. 842, 812 IlL 686—People 

V. Panchlre, 148 NJB. 476, 311 Dl. 
622—People V. Peters, 137 N.E. 118, 
805 111. 223, 26 A.L.R. 16. 

Ky.—Capps v. Gore, 21 S.W.2d 266, 
231 Ky. 185. 

La.—State ex reL Morton v. Meyers, 
131 So. 31, 171 La. 813. 

67. Fla.—^Ex parte Earman, 96 So. 

755, 86 Fla. 297, 81 A.L.B. 1226. 
Ind.—Dale v. State, 160 N.K 781, 198 
Ind. 110, 49 A.L.iL 647, error dis¬ 
missed 47 S.Ct 833, 273 U.B. 776, 71 
L.Bd. 888, and 47 S.Ct 691, 274 XT. 
S. 744, 768, 71 L.Ed, 1822. 

Md.—^Ex parte Sturm, 186 A. 812, 162 
Md. 114, 61 A.L.R. 356. 

"In the exercise of this po-wer a 
distinction has been recognized as be¬ 
tween courts of constitutional orig¬ 
in and those of legislative origin. 
Courts bf constitutional origin have 
inherent power, independent of stat¬ 
ute, to punish for contempt.”—^Penn 
Anthracite Mining Co. v. Anthracite 
Miners of PennsyLvania, 174 A. IL 
18, 114 Fa.Super. 7, affirmed 178 A. 
291, 818 Pa. 401. 

68i Ark.—^Preeman v. State, 69 S. 

W. 2d 267. 

Cal.—^Raskin v. Superior Court In 
and for Los Angeles County, 88 
P.2d 85, 138 CaLApp. 668. 

IlL—People V. Andalman, 178 NJB3. 
412, 846 ni. 149—State v. Froelich, 
146 N.B. 788, 816 IlL 77—People v. 
McDonald, 146 N.E. 636, 814 IlL 
648—People v. Boyle, 144 N.E. 842, 
812 Ill. 688—People v. Panchlre, 
143 N.E. 476, 311 IIL 622—People 
V. Peters, 187 N.E. 118, 806 DL 228, 
26 A.LJEI. 16. 


Ky.—Capps v. Gore, 21 S.W.2d 266, 
281 Ky. 185. 

Md.—In re Lee. 188 A. 660, 170 
Md. 48, certiorari denied 56 S.Ct 
947 (two cases}, 298 U.S. 680, SO L. 
Ed. 1400—^Ex parte Sturm, 136 A. 
812, 152 Md. 114, 61 A.L.R. 856. 
Minn.—In re Cary. 206 N.W. 403, 166 
Minn. 203. 

N.H.—^In re Opinion of Justices, 166 
A. 640, 86 N.H. 597. 

N.J.—In re Merrill, 102 A. 400, 88 
N.J.Eq. 261. 

•N.Y,—Continental Mortg. Guarantee 
Co. V. Whltecourt Const Corpora¬ 
tion. 297 N.T.S, 838, 164 Mlsc. 66. 
Ohio.—^In re Whallon, 26 Ohio Clr. 
Ct.N.S., 167. 

Or.—^Rust V. Pratt 72 P.2d 633. 

Wls.—^Appeal of Cichon, 278 N.W. L 
13 aj. p 47 note 49. 

69. Ohio.—Wind v. State, 130 N.E. 
86, 102 Ohio St 62. 

70. U.S.—Myers v. XJ. S., Mo.. 44 S. 
Ct 272, 264 U.S. 96, 68 L.Bd. 677 
—U. S. v. Landes, aC.A.N.T., 97 
F.2d 878—U. S. v. Grossman, D.C. 
lU., 1 F.2d 941—In re Atchlnson, D. 
C.Fla., 284 F. 604. 

Ark.—^BTeeman v. State, 69 S.W.2d 
287, 188 Ark. 1058—Weldon v. 
State, 234 S.W. 466, 160 Ark. 407. 
C!al.—^Raskin v. Superior Court in 
and for Los Angeles County, 38 P. 
2d 86, 138 Cal.App. 668. 

Idaho.—Poff V. Scales, 218 P. 1019, 
86 Idaho 762. 

DL—^People ex rel. Busch v. Enger, 
4 N.E.2d 870, 864 111. 464—State 
v. Froelich, 146 N.K 783, 316 IlL 
77—People v. Boyle, 144 NJL 842, 
312 IlL 686—^People v. Panchlre. 
148 N.R 476, 811 Ill. 622—People v. 
Peters. 187 N.E. 118. 306 DL 223. 
26 A.L.R. 16. 

Ind-—State v. Shumaker, 167 N.B. 
769, 775, 200 Ind. 628. 68 A.L.B. 
954, citing Corpus JwdMf and sup¬ 
plemented and rehearing denied 162 
N.E. 441, 200 Ind. 623, 68 AX.B. 
964—Dale V. State, 160 N-SL 78l. 
198 Ind. 110, 49^ A.Lba 647, qizur 
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and was at common law,inherent, it being neces- judicial functions.'^^ it is an essential auxiliary 
sary for self-protection72 and for the execution of to the due administration of law,'^^ with which 


dismissed 47 S-Ct. 382, 273 U.S. 776, 
71 L.Ed. 886, and 47 S.Ct 691, 274 
U.S. 744, 763, 71 L.Ed. 1322. 
Iowa.—Haines v. District Court of 
Polk County, 202 N.W. 268, 199 
Iowa 476. 

Ky.—Capps v. Gore, 21 S.W.3d 266, 
231 Ky. 186. 

La.—State ex rel. Morton v. Mey¬ 
ers, 131 So. 31, 171 La 318. 

3de.—Charles Cushman Co. v. Mac- 
kesy, 200 A. 505. 

Md.—Hitzelberger v. State, 196 A. 
288—In re Lee, 183 A. 560, 170 
Md. 43. certiorari denied 66 S.Ct 
947 (two cases), 298 U.S. 680, 80 
L.Ed. 1400—JSx parte Bowles, 166 
A- 169, 164 Md. 318. 

Mass.—^Walton Lunch Co. v. Kear¬ 
ney, 128 N.E. 429, 236 Mass. 310. 
Minn.—State v. Binder. 251 N.W. 
666, 190 Minn. 806. 

Mo.—Ex parte Howell. 200 S.W. 65, 
378 Mo. 96—Clark v. Reardon, App., 
104 S.W.2d 407. 

Mont—State v. District CJourt of 
Tenth Judicial Dlst. in and for 
Fergus County, 10 P.2d 686, 92 
Mont 94—^In re Bums, 271 P. 439, 
83 Mont 200—State v. District 
Court of Seventh Judicial Dist, 246 
P. 260. 76 Mont 222. 

N.H.—re Opinion of Justices, 166, 
A. 640, 86 N.H. 697. 

N.J.—In re Jlbb, 191 A. 652, 121 N.J. 
E<1. 631. 

N.M.—State v. Magee Pub. Ca, 224 P. 

1028, 29 N.M. 466, 88 A.L.R. 142. 
Ohio.—State v. Albln, 161 N.B. 792, 
118 Ohio St 627—Wind v. State. 
130 N.E. 36, 102 Ohio St 62. 

OkL—State v. Owens, 266 P. 704, 126 
Okl. 66, 62 A.L.R. 1270. 

Or.—Rust V. Pratt, 72 P.2d 638. 
Pa.—Guarantee Trust & Safe Depos¬ 
it Co. T. Heldenreich, 5 Pa.Dlst 
& Co, 184, reversed on other 
grounds 138 A. 764, 290 Pa. 249. 
Wls.—State V. Verage, 187 N.W. 830, 
177 Wls. 296. 23 A.L.R 491. 

18 CJ. p 46 note 42. 

“Courts of Justice are universally 
acknowledged to be vested by their 
very creation with power to Impose 
silence, respect, and decorum in their 
presence and submission to their 
lawful mandatea" 

U.S.—^In re Terry, 9 S.Ct 77, 79, 128 
U.S. 289, 32 LEd. 406—^Anderson v. 

. Dunn, D.C, 6 Wheat 204, 226, 6 
LEd. 242. 

Mont—State v. District Court of 
Seventh Judicial Dist, 246 P. 260, 
264. 76 Mont 222. 

Vaanliv of "liihereiit power" 

“In order that emy human agency 
may accomplish Its purposes, It Is 
necessary that It possess power. 
The executive must have power to 
direct or control his business. The 
superintendent of the works must 


have power to direct his men. In or¬ 
der to accomplish the purposes for 
which they are created, courts must 
also possess powers. . . . These 
powers are called Inherent powers.” 
Among these powers is the power to 
punish for contempt.—State v. Can¬ 
non, 221 N.W. 603. 604, 196 Wla 634. 
71. Ala.—Robertson v. State, 104 So. 

561, 20 Ala.App. 514. 

Ky.—Talbott v. Commonwealth, 270 
S.W. 32, 207 Ky. 749. 

Me.—Charles Cushman Co. v. Mac- 
kesy, 200 A. 506. 

Md.—^Hitzelberger v. State, 196 A 
288—In re Lee. 183 A 660, 170 
Md. 43. certiorari denied 56 S.Ct 
947. (two cases). 298 U.S. 680, 80 L 
Ed. 1400—Ex parte Sturm, 136 A 
312, 162 Md. 114, 61 ALR. 366. 
N.M.—State V. Magee Pub. Co., 224 
P. 1028, 29 N.M. 466, 38 AL.R. 142. 
N.Y.—Douglas v. Adel, 199 N.R 36, 
269 N.Y. 144, reversing 280 N.Y.S. 
1006, 244 App.Div. 818, amendment 
of remittitur denied 2 N.K2d 679, 
271 N.Y. 62$—Continental Mortg. 
Guarantee Co. v. Whltecourt Const 
Corporation, 297 N.Y.S. 338, 164 
MIso. 66. 

Pa.—^Penn Anthracite Mihlng Co. v. 
Anthracite Miners of Pennsylvania, 
174 A 11, 114 Pa.Sup€r. 7, affirmed 
178 A 291, 318 Pa. 401—Guarantee 
Trust & Safe Deposit Co. v, Hel¬ 
denreich, 6 Pa.Dlst & Co. 184, 
reversed on other grounds 138 A 
764, 290 Fa. 249. 

13 'C.J. p 46 note 42 [a], [b]. 

73. Ill,—State V. Proellch, 146 N.E. 
738, 316 III. 77—People v. Panchlre, 
143 N.B. 476, 811 nL 622. 

Pa.—^Penn Anthracite Mining Co. v. 
Anthracite Miners of Pennsylvania, 
174 A 11, 114 Pa.Super. 7, affirmed 
178 A 291, 318 Pa. 401. 

“The power to punish for contempt 
is a trust Imposed in the courts, not 
to protect the Individual Judge, but 
the people whose laws they Interpret 
and whose authority they exercise." 
—Haines v. District Court of Polk 
County, 202 N.W. 268, 270, 199 Iowa 
476. 

“This power may be abused, and 
sometimes may be exercised hastily 
or arbitrarily. -But that is not an 
argument to disprove either Its ex¬ 
istence, or the necessity of its being 
lodged in the courts.' ’’—State v. Dis¬ 
trict Court of Seventh Judicial Dist, 
246 P. 260, 264, 76 Mont 222. 

OriinlTial contempt 
“Criminal contempt la based on 
the fundamental right of self-preser¬ 
vation; that la. the right to restrain 
acta tending to obstruct and j;>revent 
the untrammeled and unprejudiced 
exercise of the Judicial power, by 
summarily treating such acts as a 
contempt and punishing them acoord- 
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ingly.’’—state v. Meese. 129 N.W. Si, 
82, 200 Wls. 464, reversing 225 N.w' 
746, 200 Wls. 464. 

73. U.S.—Myers v. U. S., Mo., 44 S. 

Ct. 272, 264 U.S. 95, 68 LEd. 677. 
Mont—State v. District Court of 
Tenth Judicial DlsL in and for Fer¬ 
gus County, 10 P.2d 686, 92 Mont 
94. 

N.J.—In re Jlbb, 191 A 662, 111 N 
J.Bq. 681. 

N.Y.—Continental Mortg. Guarantee 
Co. V. Whltecourt Const Corpora¬ 
tion, 297 N.Y.S. 338, 164 MIsc. 66. 
Wls.—Appeal of Cichon, 278 N.W. 1 
—State V. Verage, 187 N.W. 880, 

177 Wls. 296. 23 ALR, 491. 

13 C.J. p 46 note 42. 

"Such power Is necessarily Incident 
to the exercise of all Judicial func¬ 
tions; without that inherent power, 
courts would be mere puppets and 
their orders farcical."—Bloomberg v. 
Roach, 182 N.E. 891, 893, 43 Ohio'App. 
178. 

axerdsa of power not ezeoatlve 
funotlou 

The power to punish for contempt 
possessed by a Judge appointed by 
the governor to hear and report on 
a specific matter. Is essentially ju¬ 
dicial rather than executive.—^In re 
Rice, 226 N.Y.S. 685, 181 Mlsc. 220, 
reversed on other grounds In re Rich¬ 
ardson, 160 N.B. 655, 247 N.Y. 401. 
7<L U.S.—^U. S. V. Grossman, D.C. 
Ill., 1 P.2d 941. 

Ark—Pace v. State, 7 S.W.2d 29, 177 
Ark 612. 

Ill.—State V. Proellch, 146 N.E. 733, 
816 Ill. 77—People v. Boyle, 144 
N.E. 342, 812 Ill. 686—People v. 
Panchlre, 148 N.B. 476, 311 IlL 
622. 

Neb.—McCauley v. State, 246 N.W. 
269, 124 Neb. 102. 

N.M.—State v. Magee Pub. Co., 224 
P. 1028, 29 N.M. 456, 38 ALR. 142. 
Ohio.—In re Whallon, 26 Ohio CIr. 
Ct.N.S., 167. 

Or.—Rust V. Pratt 72 P.2d 633. 

Pa.—^Penn Anthracite Mining C!o. v. 
Anthracite Miners of PennsylvEmla, 
174 A 11, 114 Pa.Super. 7, affirmed 

178 A 291, 818 Pa. 401—Guarantee 
Trust & Safe Deposit Co. v. Hel¬ 
denreich, 6 Pa.Dist & Co. 184, re¬ 
versed on other grounds 138 A 764, 
290 Pa. 249, 

Wis.—Appeal of Cichon. 278 N.W. 1. 
13 C.J. p 47 note 47. 

“To preserve the purity, Imparti¬ 
ality and Independence of the court 
is a solemn duty that cannot be evad¬ 
ed.’’—State V. Lovell, 222 N.W. 626. 
627, 117 Neb. 710. 

Trial oonxts are charged with thp 
duty and necessity of guarding their 
proceedings against everjrthlng 
which interferes, or tends to Inter¬ 
fere, with the due and orderly ad- 
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the courts are vested for the purpose of preserving as contempt acts which do not affect causes actually 
their authority,75 dignity,76 and decorum.77 pending before them, although such acts tend to 

The inherent power to punish for contempt has administration 

been variously held to exist with respect to direct,78 justice into disrepute.83 

indirect,78 civil,80 and crirainal8l contempts, and Although, in the absence of constitutional or 
within the province of civil, as well as criminal, statutory restrictions, the power of the courts over 
courts to exercise ;82 but it has been held that the the matter of contempts has been said to be prac- 
courts do not possess inherent authority to punish tically plenary, and its exercise not subject to ques- 


ministration of justice.—State v. 
Kayser, 181 P. 278. 25 N.M. 245. 

75* Ark.—Pace v. State, 7 S.W.2d 29, 

177 Ark. B12. 

Cal.—Haskln v. Superior Court in 
and for Los Angeles County. 38 P. 
2d 35. 138 CaLA.pp. 668. 

Pla.—State ex rel. Sherman v. Thom¬ 
as, 174 So. 418, 128 Pla. 231. 

III.—^People ex rel. Rusch v. Unger, 
4 N.E.2d 870. 864 Ill. 464. 

N.J.—In re Jlbh, 181 A. 562, 121 N. 
J.Eq. 631. 

N.M.—State V. Magee Pub. Co., 224 
P. 1028, 29 N.M. 455. 38 A.L.R. 142. 
Okl.—Dancy v. Owens, 258 P. 879, 
126 Okl. 37—State v. Owens, 266 P. 
704, 126 Okl. 66, 62 A,L.R 1270. 
Or.—Rust V. Pratt, 72 P.2d 633. 

Pa—Penn Anthracite Mining Co. v. 
Anthracite Mihera of Pennsylvania 
174 A. 11, 114 PaSuper. 7, affirmed 

178 A. 291, 818 Pa 401—In re 
Myers & Brei, 88 PaSuper. 383. 

Tex.—Ex parte Gonzalez. 288 S.W. 
636, 111 Tex. 399. 

Va.—Branch v. Branch, 182 S.B. 303, 
144 Ya 244: 

Wis.—Appeal of Cichon, 278 N.W, 1. 

76. Fla—State ex rel Sherman v. 
Thomas, 174 So. 418, 128 Fla 231. 

Md.—Ex parte Bowles, 166 A. 169, 
164 Md. 318. 

N.J.—In re Jibb, 191 A. 662. 121 N.J, 
Ed. 631. 

Okl.—Dancy v. Owens. 268 P, 879, 126 
Okl. 87—State v. Owens, 256 P. 704, 
126 Okl. 66, 62 A.L.R 1270. 

Pa—In re Myers & Brel, 83 Pa.Su- 
per. 388. 

Wis.—Appeal of Cichon, 278 N.W. 1. 

77. Ark.—Pace v. State, 7 S.W.2d 29, 
177 Ark. 612. 

Cal.—Raskin v. Superior Court in 
and for Los Angeles County, 88 P. 
2d 35, 188 CaLApp. 668—Platnauer 
V. Superior Court in and for Sacra¬ 
mento County, 163 F. 237, 32 CaL 
App. 463. 

Fla—State ex rel. Sherman v. Thom¬ 
as. 174 So. 418. 128 Fla 281. 

N.M.—State v. Magee Pub. Co., 224 
P. 1028, 29 N.M. 465, 38 A.L.R. 142. 
Or.—Rust V. Pratt 73 P.2d 688. 
Tex.—Ex parte Gonzalez, 238 S-W". 
636, 111 Tex. 899. 

78. U.S.—tr. S. V. Dachls. D.C.N.T., 
86 F.2d 601. 

III.-In re Kelly’s Estate, 6 N.B.2d 
113, 866 Ill. 174, affirming 1 N.E.2d 
906, 286 lllJi.pp. 143—People v. 
Samuel, 199 IlLiChP. 294. 


Md.—In re Lee, 183 A. 560, 170 Md. 
43, certiorari denied 66 S.Ct 947 
(two cases), 298 U.S. 680. 80 L.Bd. 
. 1400. 

Minn.—In re Cary, 206 N.W. 402, 166 
Minn. 203. 

Mont—State v. District Court of 
First Judicial Dist. In and for 
Lewis and Clark County, 191 P. 
772, 58 Mont 276. 

N.C.—In re Hayea 168 S.B. 791, 200 
N.C. 133. 73 A.L.R. 1179. 

13 C.J. p 47 note 43. 

79, Cal.—Ex parte Shuler, 292 P. 
481, 210 Cal. 377. 

Md.—In re Lee. 183 A. 560, 170 Md. 
43, certiorari denied 66 S.Ct 947 
(two cases), 298 U.S. 680, 80 L.Bd. 
1400. 

Mont—State v. District Court of 
First Judicial Dist in and for 
Lewis and Clark County, 191 P. 
772, 68 Mont 276. 

18 C.J. p 47 note 43. 

“This power extends not only to 
acts which directly and openly in¬ 
sult or resist the powers of the 
court, or the persons of the judges, 
but to consequential, Indirect and 
constructive contempts, which, ob¬ 
struct the process, degrade the\u- 
thorlty, or contaminate the purity 
of the court”-Tates v. Lansing, 9 
Johns., N.T., 396, 416, 6 Am.D. 290. 

The same power to punish exists 
as to direct and constructive con¬ 
tempts. 

Ala.—Robertson v. State, 164 So. 661, 
566, citing Corpus Juris. 

Cat—^Laplque v, Superior Court of 
Los Angeles County, 229 P. 1010, 
68 CaLApp. 407. 

A court having JnrisdiotloiL of sub¬ 
ject matter of action and parties 
thereto has ample authority to en¬ 
force its Judicial orders made against 
the parties in the trial of the case 
and to punish disobedience to such 
orders.—Marcum v. (Commonwealth, 
118 S.W.2d 462, 272 Ky. 1. 

Extent of power over Indirect oon.* 
tempt 

"The inherent power to punish for 
contempt does not extend beyond 
those matters that clearly tend to 
the obstruction of the course of Jus¬ 
tice.”—^Murphy v, Townley, N.D., 274 
N.W. 867, .86L 

80. IlL—People V. Peters, 137 N.B. 
118, 806 Ill. 223, 26 A.L.R. 16. 

Iowa.—Bowermaster v. Walker, 194 
N.W. 2Q8, 196 Iowa 80. 
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Md.—In re Lee. 183 A. 660, 170 Md. 
43, certiorari denied 56 S.Ct 947 
(two cases), 298 U.S. 680, 80 L.Ed. 
1400. 

81. U.S.—U. S. V. Dachls, D,C.N.T., 
36 F.2d SOI. 

III.—People V. Peters, 187 N.E. 118, 
305 Ill. 223, 26 A.L.R 16. 

Ky.—Henry v. Wilson, 61 S,W.2d 805, 
249 Ky. 589. 

Md.—In re Lee, 188 A. 660, 170 Md. 
43. certiorari denied 66 S.Ct. 947 
(two cases), 298 U.S. 680, 80 L.Ed. 
1400. 

Mass. — Blankenburg v. Common¬ 
wealth, 157 N.B. 693, 260 Mass. 369. 
Or.—State v. La Follette, 196 P. 412, 
100 Or. 1. 

Wash.—State v. Dailey, 2 P.2d 79, 
164 Wash. 140. 

"The power of a court to an 
order carries with It the power to 
punish for disobedience of that order, 
and the inquiry as to the question of 
disobedience has been from time im¬ 
memorial the special function of the 
court"—Kelton v. U. S., C.C.A.Pa., 
294 P. 491, 493, certiorari denied 
Douglas V. U. S., 44 S.Ct 403, 284 U. 
S. 590, 68 L.Ed. 864. 

“It is an essential element of a 
court that it possesses power to en¬ 
force its orders and to protect Itself 
[by contempt proceedings] from hav¬ 
ing its authority flouted."—Walton 
Lunch Ca v. Kearney, 128 N.B. 429 
431, 236 Mass. 310. 

"A court has the power to punish 
acts which tend to diminish a proper 
respect for its authority, or which 
interfere with the performance of 
duties affecting public or private 
rights."—Haines v. District Court of 
Polk County, 202 N.W. 268. 269, 199 
Iowa 476. 

88. Md.—In re Lee. 183 A. 660, 170 
Md. 43, certiorari denied 66 S.Ct 
947 (two cases), 298 U.S. 680, 80 
L.Ed. 1400. 

N.J.—In re Merrill, 102 A. 400, 38 
N.J.Eq. 261. 

Oxlmla^ contempts may be pun¬ 
ished by courts .having no criminal 
jurisdiction in the exercise of their 
inherent power. 

Ala.—^Robertson v. State, 104 So. 661, 
20 Ala.App. 614. 

Mass.— W. A. & H, A. Root v. Mac¬ 
Donald, 167 N.B. 684, 260 Mass. 844, 
64 A.L.R. 1422. 

83. Or.—State v. Kaiser, 23 P. 964, 
20 Or. 60, 8 L.RA. 684. 
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tion,8* the exercise of the power is nevertheless 
arbitrary,*6 drastic,and extraordinary*'^ in its na¬ 
ture and, its purpose being protective, should not 
be resorted to where other adequate statutory pro¬ 
ceedings are available,** or unless necessary in the 
interest of justice,** and against substantial rather 
than trivial offenses.** ' 

While the power to punish for contempt has 
been said to inhere in all courts,* ^ various limita¬ 
tions as to particular courts and classes of con¬ 
tempts have been placed upon this rule, as appears 


infra in §§ 44-50. 

b. Oonstitntioiial and Statutory Provisions 

Generally, in the absence of constitutional permle- 
alon, the legislature cannot destroy, abridge, or limit 
the inherent power of the courts to punish for contempt, 
although It may regulate the exercise of such power and 
enlarge It beyond its Inherent scope. Statutes purport¬ 
ing to confer power to punish acts which are within the 
purview of the court’s Inherent power are held to be 
merely confirmatory of the common law. 

Except where the constitution otherwise pro¬ 
vides,** the legislature may not destroy,** or 


84i Fla.—state ex rel. Grebstein v. 
Lehman, 129 So. 818, 100 Fla. 481, 
modifying 128 So. 811, 100 Fla. 
478. 

Constitutional and statutory provi¬ 
sions affecting the power to punish 
generally see Infra S 43 h. 

Right to review of contempt proceed¬ 
ings generally see infra i 112. 

8& N.J.—^Edwards v. Sdwards, 100 
A. 808, 87 N.J.E4. 646. 

“The discretion involved in this 
power is. In a great measure, arbi¬ 
trary and undefinable; and yet the 
experience of ages has demonstrated, 
that it Is perfectly compatible with 
civil liberty, and auxiliary to the 
purest ends of Justice. The known 
existence of such a power prevents, 
in a thousand instances, the neces¬ 
sity of exerting it; and Its obvious 
liability to abuse, is, perhaps, a 
strong reason why it is so seldom 
abused."—^Tates v. Lansing. 9 Johns., 
M'.Y.. 895, 416, 6 AnaD. 290. 

80. U.S.—U. S. v. Moore, aC.A.N.T., 
294 F. 852, affirming, D.C.. 287 F. 
879, certiorari denied U. S. ex rel. 
Paleals v. Moore, 44 S.Ct. 831, 264 

U.S. '681, 68 L.Ed. 860. 

WIs.—Appeal of CIchon, 278 N.W. L 

87. Fla.—State ex reL McGregor v. 
Peacock, 152 So. 616, 113 Fla. 816. 

Wis.—Appeal of Cichon, 278 N.W. 1. 

88. Mo.—^In re Williams, App., 118 
S.W.2d 353. 

Ebcistence of other remedies general¬ 
ly see infra § 69. 

89. U.S.—In re Mallow Hotel Co., D. 
C.Pa., 18 F.Supp. 869. 

N.J.—Edwards v. Edwards, 100 A. 

808. 87 N.J.Eq. 546. 

Okl.—Cress v. State, 173 P. 854, 14 
OkLCr. 621. 

“Inherent power extends only so 
fer as Is necessary to permit the 
courts to accomplish the purpose for 
which they are created."—In re Wil¬ 
liams, MoA.pp., 113 S.W.2d 363, 871. 

9a Wis.—Appeal of Cichon, 278 N. 
W. 1. 

Discretion of court generally see in¬ 
fra S 67. 

9L U.S.—^Michaelson v. U. S. ex reL 
Chicago, St P., M. & 0. Ry. Co.. 
Wia, 45 S.Ct. 18, 286 U.S. 42, 69 L. 
Ed. 162, 35 A.L.R. 461, reversing. 


C.C.A., 291 F. 940—Morgan v. U. 
S., C.C,A.Ark., 95 F.2d 830—Conley 
V. U. S.. C.CA.Mlnn., 59 F.2d 929 
—Marcus r. Pennsylvania Trust 
Co. of Pittsburgh, C.C.APa., 28 F. 
2d 308, affirming, D.C., In re Mar¬ 
cus, 21 F.2d 483—^U. S. v. Gross- 
man, D.C.II1.. 1 F.2d 941. 

Ark.—Pace v. State, 7 S.W.2d 29, 177 
Ark. 512. 

D.C.—^Hunter v. U. S., 48 App.D.C. 
19. 

Ga—Gaston v. Shunk Plow Co., ISO 
S.E. 680, 161 Ga 287. 

Ill.—State V. Froellch, 146 N.E. 733, 
316 Ill. 77—People v. Boyle, 144 N. 
E. 342, 312 Ill. 686—People v. Pan- 
chlre, 143 N.B. 476. 811 Ill. 622— 
People V. Peters, 137 N.E. 118, 806 
Ill. 228, 26 A.L.R. 16—People v. 
Rushworth, 128 N.B. 666, 294 IlL 
466. 

La—State v. Beeves, 180 So. 409, 
189 La 560—State v. Broxson, 111 
So. 611, 163 La 94. 

Md.—Kelly v. Montebello Park Co„ 
118 A. 600, 141 Md. 194, 28 A.L.R. 
33. 

Mont—State v. District Court of 
Tenth Judicial Dlst in and for 
Fergus County, 10 P.2d 686, 92 
Mont 94. 

Ohio.—Bloomberg v. Roach. 182 N.E. 
891, 43 Ohio App. 178—^In r© Whal- 
lon, 26 Ohio Clr.CtfN.S., 167—Iron 
Molders' Union of North America 
V. L & B. Greenwald Co., 4 Ohio 
N.P.,N.S., 161, affirmed I. & H. 
Greenwald Co. v. Iron Molders' 
Union of North America 84 N.B. 
1128, 77 Ohio St 618, 62 Wkly.Law 
Bui. 601, 60 Ohio L. 606. 

Or.—Rust V. Pratt 73 P.2d 633. 

Pa—Snyder’s Case, 162 A. 33, 801 
Pa 276, 76 AL.R. 666—In re Mac¬ 
Donald, 168 A. 621, 110 PaSuper. 
352—Commonwealth v. Sheasley, 
167 A 27, 102 PaSuper. 384, 

18 C.J. p 46 note 42. 

Beasoni for role 

(1) "The power to fine and impris¬ 
on for contempt, from the earliest 
history of jurisprudence, has been 
regarded as a necessary Incident and 
attribute of a court, wlth6ut which 
It could no more exist th an without 
a Judge. ... A court without 
the power effectually to protect Itself 
against the assaults of the lawless, 
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or to enforce its orders. Judgments, 
or decrees against the recusant par¬ 
ties before It, would be a disgrace 
to the legislation, and a stigma upon 
the age which invented it"-Watson 

V. Williams, 86 Miss. 331, 841. 

(2) "A court that has not the pow¬ 
er to protect itself from public in¬ 
sult, or to compel obedience to its 
lawful process, would be beneath 
contempt.”—Commonwealth v. Per¬ 
kins, 16 A 626, 626, 124 Pa. 86, 2 L. 
R.A 228—In re MacDonald, 168 A 
621, 623, 110 Pa.Super. 362. 

(3) Other statements see 13 C.J. p 
48 note 68 [a]-[d]. 

9iL La.—State ex rel. Morton v. 

Meyers. 131 So. 81, 171 La. SIS. 
Mo.—Ex parte Howell, 200 S.W. 66, 
273 Mo. 96—State v. Shepard, 76 S. 

W. 79, 177 Mo. 206. 

Xu Georgia it has been said, with 
reference to Harrell v. Word, 64 Ga. 
649, as follows: "If ... the 
Justice who delivered the opinion, in 
discussing the powers of the court 
to punish for contempt, used lan¬ 
guage which Indicated that the Gen¬ 
eral Assembly had by the constitu¬ 
tion been given the right to define 
what are contempts, to classify 
and to take away from the courts 
created by the constitution, Jurisdic¬ 
tion to punish as contempts any act 
not mentioned In the statute, then 
sucli. language must be classed as 
obiter."—Cobb v. State, Ga., 200 S.B. 
796, 797. 

m SOssissippl the power to punish 
for Indirect contempts has been held 
to be at war with the constitution 
of the state.—Bx p. Hickey, 12 Miss. 
761. 

In Porto Blco the Inherent power 
of the court to punish for contempt 
must he exercised within the limits 
prescribed by statute.—Goll v. Leake, 
17 Porto Rico 828. 

93. Ala.—Robertson v. State, 104 So. 

661, 20 Ala.App. 614. 

Cal.—Bx parte Halllnon, 14 P.2d 
797, 126 Cal.App. 121. 

Ky.—Arnold v. Commonwealth, 80 
Ky. 302, 44 Am.R. 480. 

Mont—In re Burns. 271 P. 489. 88 
Mont 200—State v. District Court 
of First Judicial Dlst in and for 
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abridge,®^ or limit,9^ as by definition,9® the inherent 
power of courts to punish for contempt. Although 
there is authority to the contrary,® 7 the legislature 
may, however, regulate the use of the power,®® and 
in some jurisdictions, as appears in § 90, infra the 
punishment that may be imposed. 

Some cases have restricted to constitutional 
courts, the immunity from legislative infringement 
upon the power to punish,99 and it has been held 
that the legislature may exercise control over con¬ 
tempts as to courts of its own creation.^ 

Statutes purporting to grant a court power to 
punish acts which it has the inherent power to pun¬ 
ish are simply declaratory of the common law,® 


and such statutes,^ as well as those defining con- 
tempts,^ or regulating contempt proceedings,^ do not 
limit the inherent power to punish. Even a con¬ 
stitutional provision authorizing the legislature to 
regulate the punishment of certain contumacious 
conduct does not subject the power to statutory 
limitation,® and a provision authorizing the legis¬ 
lature to make effective the grant to the courts of 
judicial power does not prejudice the control of 
the courts over acts recognized as contempts when 
the constitution was adopted.^ The grant of au¬ 
thority to the legislature to limit the power of the 
courts to punish does not, in the absence of such 
legislation, destroy the power itself.® However, in 
a jurisdiction in which contempts are governed by 
constitutional and statutory provisions, and not by 


Lewis and Clark County, 191 P. 
772, 68 Mont 276. 

Ohio.—In re Whallon, 26 Ohio Clr.Ct. 
N.S., 167. 

13 C.J. p 47 note 49. 

Statute held valid 
A statute providing that willful 
disobedience of a process or order of 
a court shall be a'misdemeanor Is not 
unconstitutional as destroying the 
court’s power to punish.—Ex parte 
Morris, 227 P. 914, 194 Cal. 63. 

94. Ala.— Robertson v. State, 104 So. 
561, 20 Ala.App. 614. 

m—People V. White, 166 N.H. 100, 
334 III 466, 64 A.L.R. 1006. 

Ky.—Arnold v. ■ Commonwealth, 80 
Ey. 300, 44 Am.R. 480. 

Mont—In re Bums, 271 P. 439, 83 
Mont. 200—State v. District Court 
of First Judicial Dlst. in and for 
Lewis qnd Clark County, 191 P. 
ih, 68 Mont 276. 

Ohio.—In re Whallon, 26 Ohio Cir. 

. Ct.N.S., 167. 

Or.-Rust V. Pratt 73 P.2d 533, 636, 
duoting Ooxpua Juris. 

13 CJ. p 47 note 49. 

95. Cal.—^Bx parte Shuler, 292 P. 
481, 210 Cal. 877. 

Mo.—Clark v. Reardon, 104 S.W.2d 
407, 231 Mo.App. 666. 

Corpus Juris cited as showing au¬ 
thority f6r view that statutory limi¬ 
tation of the power to punish Is an 
encroachiuent upon the court's dis¬ 
cretionary power.-Ex parte Hill, 168 
So. 581, 632, 229 Ala. 601. 

Limitation of punishment 
(p The legislature cannot so limit 
the’punishment that may he Imposed 
for a particular contempt, as sub¬ 
stantially to deprive the courts of 
their inherent power.—In re Opinion 
of the Justices, 166 A, 640, 86 N.H. 
697. 

(2) The power of a constitutional 
court to define and classify con¬ 
tempts Is not limited by a statute i 
declaring that powers of court to| 
Inflict summary punishment for con-1 


tempt shall ext^d only to cases of 
misbehavior of persons in presence 
of courts or so near thereto as to 
obstruct administration of Justice.— 
Cobb V. State, Ga.. 200 S.B. 796. 

(3) Statutory provisions affecting 
punishment generally see Infra S 90. 
90. Mo‘.—^EJx parte Howell, 200 S.W. 
65, 273 Mo. 66. 

97. Mo.—State v. Shepard, 76 S.W. 
79, 177 Mo. 206. 

98. Conn.—Middlebrook v. State, 48 
Conn. 267, 21 AmR. 660. 

IlL—People ex rel. Thoney v. [Syl¬ 
vester, 242 I11A.PP. 666. 

Iowa.—Bowermaster v. Walker, 194 
N.W, 208, 196 Iowa 80. 

Ey.—Arnold v. Commonwealth,' 80 
Ey. 800, 44 Am.R. 480. 

Mont—^In re Bums, 271 P. 439, 83 
Mont 200—State v. District Court 
of First Judicial Dlst In and for 
Lewis and Clark County, 191 P. 
772, 68 Mont 276. 

Or.—Rust .V, Pratt, 72 P.2d 638, 636, 
quoting Corpus Juris. 

18 C.J. p 48 note 60. 

Rule ozltiolsed 

“It is a contradiction In terms to 
say the power to punish Is inherent 
but that the legislature may regulate 
the exercise. . . . The power to 
regulate Includes the power to say 
In what cases the right shall be ex¬ 
ercised. . . . The better opinion 
is that where the court Is a creature 
of the constitution, the Inherent pow¬ 
er to punish contempt cannot be 
shorn, abridged, limited, or regulat¬ 
ed."—State V. Shepard, 76 S.W. 79, 
88. 177 Mo. 205. ' 

Begulatloa of extent of numnazy 
power 

Power of court to punish summa¬ 
rily Is conned to acts enumerated 
In regulatory statute.—State v. Por¬ 
ter, 148 S.B, 98, 106 W.Va. 441. 

99. Cku-nJones v. State, 146 S.B. 
914, 39 GkuApp. 1. 

Mass,-^Walton Lunch Co. v. Eear- 
ney. 128 NM 429, 236 Majas. 810. 


Mo.—State v. Shepard, 76 S.W. 79, 
177 Mo. 205—Clark v. Reardon, 104 
S.W.2d 407, 231 Mo.App. 666. 
Ohio.—State v. Albln, 161 N.E. 792, 
118 Ohio St 627-Hale v. State, 46 
N.B. 199, 66 Ohio St 210, 86 L.R,A 
264, 60 Am.S.R. 691. 

Dictum State v. Binder, 261 N.W. 
666, 190 Minn. 305. 

1. U.S.—^Bx parte Robinson, Ark., 
19 Wall. 605, 22 L.Bd. 206. 

18 C.J. p 48 note 61. 

2. Mo.—Limerick v.' Rlback, 224 S. 
W. 46, 204 Mo.App. 821. 

Neb.—Eopp v. State. 246 N.W. 718, 
124 Neb. 368. 

Okl.—Deskins v. State, Or., 71 P.2d 
502. 

18 C.J. p 48 note 62. 

ConstUntlonal control 
Even where contempts are gov¬ 
erned by constitutional provisions 
they are said to be merely declara¬ 
tory of common-law rules.—^Desklns 
V. State, supra. 

Statute regulating proceedings 

A statute "regulating proceedings 
‘for contempt and as for contempt,' 
purports to confer on the courts all 
the Inherent powers to attach for 
contempt that were recognised by 
the common law as essential to the 
due and orderly exercise of their Ju¬ 
risdiction and functions."—State v. 
LltUe. 94 S.B. 680, 176 N.C. 743. 

3. Mo.—Limerick v. Rlback, 224 S. 
W. 46, 204 MO.APP. 821. 

4. Mo.—Ex parte Howell, 200 S.W. 
66, 273 Mo. 96. 

Ohio.—^Bloomberg v. Roach, 182 N.B. 
891. 43 Ohio App. 178. 

6. Ohio.—^Bloomberg v. Roach, 182 
N.E. 891, 48 Ohio App. 178. 

Or.—Rust v. Pratt, 72 P.2d 588. 
a Ark.-Weldon v. State, 234 S.W. 
466, 160 Ark. 407. 

7. N.D.—Murphy v. Townley, 274 N. 
W. 857. 

a Qa.—Swafford v. Berrong; 10 EE. 
693, 84 Ga. 65. . 
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common-law rules,® it is held that the statutory 
enumeration of acts constituting contempt negatives 
the power to punish in cases not enumerated.^® 

In the absence of constitutional inhibitions,^^ the 
legislature may confer upon a court the power to 
punish particular acts, apart from whether it has 
inherent power.i* It may also enlarge the power 
to punish by designating as contempt certain im¬ 
proper conduct not previously so regarded,and 
as to cases within the thus extended jurisdiction 
may regulate the practice.^^ Statutory power to 
punish for contempt does not include the power to 
punish for violation of a statute.^® 

§ 44. Superior Courts 

Power to punish for contempt Inheres In all tribunals 


17 C.J.S. 

which are either courts of record or courts of superior 
or general Jurisdiction, or, according to some authorities, 
both. The power has also been said to Inhere In all con¬ 
stitutional or common law courts. In some jurisdictions 
the power exists in superior courts by statutory grant. 
Supreme courts and circuit courts have power to punish 
either Inherently or by statute, or both. 

The inherent right to punish for contempt, con¬ 
sidered generally in the preceding section, has been 
held vested in all courts of recordi® of superiorly 
or general!® jurisdiction; and it has been said in 
less restrictive language to vest in all courts of su¬ 
perior!® or general®® jurisdiction. In some juris¬ 
dictions the power of certain courts to punish is 
based upon their constitutional®! or common-law®® 


9. OkL—Desklns v. State. 71 P.2d 
602. 

10. Okl.—^Bx parte Ballew, 201 P. 
625, 20 OkLCr. 106. 

11. La.—State ex reL Morton v. 
Meyers. ISl So. 31. 171 La. 313. 

12. Ala.—^Ex paxte Bankhead, 75 So. 
478, 200 Ala. 102. 

Blection Judges and clerks 
The statute authorizing contempt 
proceedings against election Judges 
and clerks and proceedings thereun¬ 
der are valid.—^People ex rel. -Busch 
V. Ladwig, 7 N.B.2d 313, 865 Ill. 674 
—People V. White, 166 N.E. 100, 334 
Ill. 466, 64 ALJt. 1006—People v. 
Hoffman, 162 N.R'' 697, 322 Ill. 174— 
People ex reL Busch v. Savalano, 
13 N.B.2d 81, 293 Ill.App. 616—Peo¬ 
ple ex rel. Busch v, Williams, 11 N. 
E.2d 37. 292 Ill.App. 228. 

Oourt of ganaxal sessiona of New 
York County has statutory power to 
punish for 'criminal contempt.—Peo¬ 
ple V. Solomon, 271 N.T.S. 136, 150 
Misc. 873. 

13. Ill.—People V. White, 166 N.B. 
100, 334 IIL 466, 64 AL.B. 1006. 

N.D.—^Murphy v. Townlay, 274 N.W. 
857. 

14. Ill.—People V. White, 166 N.E. 
100, 334 111. 466, 64 AL.B. 1006. 

IR. La.—Whltbeck v. Whitbeok, 127 
So. 888. 170 La. 418. 
la. Ala.—Eobertson v. State, 104 
So. 661, 20 Ala.App. 514. 

Arii—Howard v. State, 237 P. 203, 
206, 28 Ariz. 483. 

Ark.—Turquette v. State, 298 S.W. 

15. 174 Ark. 876, 56 ALB. 1226. 
HI.—People T. Samuel, 199 IlLApp. 
294. 

Okl.—Cress v. State, 173 P. 854, 14 
OkLCr. 621. 

Pa.—Penn Anthracite Mining Co, v. 
Anthracite Miners of Pennsylvania, 
174 A 11, 114 Pa.Super. 7, affirmed 
178 A. 291, 818 Pa. 401—Guarantee 
Trust & Safe Deposit Co. v. Hel- 


denreich, 5 Pa.Dlst & Co. 184, re-! 
versed on other grounds 138 A 764, 
290 Pa. 249. 

S.D.—State v. Amerlcan-News Co., 
263 N.W. 492, 62 S.D. 456. 

13 C.J. p 46 note 42. 

OonstltntioiL did not deprive courts | 
of record of inherent power to pun¬ 
ish for contempt—State v. Amer- 
ican-News Co., 253 N.W. 482, 62 S.D. 
468. 

17. U.S.—Ex parte Craig, aCAN. 

T. , 282 F. 138, reversing 274 F. 
177, in which certiorari is denied 
Craig V. McCarthy, 42 S.Ct 272, 
258 U.S. 604, 617, 66 LEd. 793, 
certiorari granted Craig v. Hecht, 
43 act. 90, 260 U.S. 714, 67 LEd, 
477, and affirmed 44 S.Ct 103, 268 

U. S. 266. 68 LEd. 293. 

Me.—Ex parte Holbrook, 177 A 418, 
133 Me. 276. 

Mass. — Blankenburg v. Common¬ 
wealth, 167 N.E. 693,-260 Mass. 
369. 

Mo.—Clark v. Austin,. 101 S.W.2d 977, 
988, 340 Mo. 467, citing Cozpns 
Juris. 

N.J.—In re Merrill, 102 A 400, 88 N. 
J.Ea. 261. 

Ohio.—In re Contempt Proceedings, 
11 Ohib N.P.,N.S., 193. 

13 C.J. p 46 note 42. 

Statutory recognition of Inherent 
power 

All courts of record of superior 
jurisdiction have inherent power to 
punish for contempt, a right recog¬ 
nized by statute.—Riley v. Wallace, 
222 S.W. 1086, 188 Ky. 471. 11 AL. 
R. 337. 

“There are exceptions to the rule 
that only superior courts of record 
have power to punish for contempt." 
—In re Merrill, 102 A 400. 408, 88 N. 
JJJq. 261. 

1& Mo.—^Thompson v. Farmers' Ex¬ 
change Bank, 62 S.W.2d 808, 833 
Mo. 437—State ex rel CaldweU v. 
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Cockrell, 217 S.W. 624, 280 Mo. 
269. 

IS C.J. p 46 note 42. 

19. U.S.—Shumaker v. Besoner, D.C. 
Ind., 30 F.2d 106. 

Ark.—^Lane v. Alexander, 271 S.W. 
710, 168 Ark. 700. 

Ill.—People V. Andalman, 178 NM 
412, 846 Ill. 149—People v. McDon¬ 
ald, 146 N.E. 636, 314 Ill. 548. 
Minn.—In re Cary, 206 N.W. 402, 166 
Minn. 208. ■ 

18 C.J. p 46 note 42. 

“It Is an essential part of the 
common-law conception of a court of 
superior Jurisdiction that It possess¬ 
es summary power with respect to 
contempts tending to obstruct or de¬ 
grade the administration of Justice," 
—^Home Inv. Co. v. lovleno, 141 N. 
E. 78, 79, 246 Mass. 346. 

Difference of remedies immaterial 
The power to punish for contempt 
is Inherent in all courts of superior. 
Jurisdiction regardless of the pe¬ 
culiar remedies which may be afford¬ 
ed by each.—^Lane v. Alexander, 271 
S.W. 710, 168 Ark. 700. 

aOb Cal.—Ex parte HaUlnan, 14 P.2d 
797, 126 CaLApp. 121. 

81. Ga.-Jone8 v. State, 145 S.E. 
914, 89 Ga.App. 1—Withers v. 

State, 103 S.E. 736, 26 Ga.App. 621. 
Nev.—State v. District, Court of 
Sixth Judicial Diet, of Nevada, in 
and for Humboldt County, 286 P. 
418, 419, 62 Nev. 270, citing Coi^ 
pus Juris. 

Ohio.—State v. Albln, 161 N.E. 792, 
118 Ohio SL 627. 

Okl.—Dancy v. Owens, 268 P. 879, 
126 OkL 37—State v. Owens, 266 P. 
704, 126 Okl. 66. 

Wash. — Blanchard v. Golden Age 
Brewing Co.. 63 P.2d 897, 188 
Wash. 896. 

88. Ala.—Ex parte Hill, 168 So. 58L 
229 Ala. 601, followed in, Ex parte 
Webb. 168 So. 688. 229 Ala. 604. 
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origin, or upon a constitutional^^ or statutory^^ 
grant of such power. In some cases the basis of 
the power has not been referred to.^s 

Supreme courts. In addition to the statutory 
power that a supreme court of final appellate ju¬ 
risdiction, or of intermediate appellate jurisdiction 
may have,26 it has inherent power to punish for 
contempt,2T subject only to constitutional limita¬ 
tions,26 and embracing constructive,2® direct,^® and 
criminal^i contempts. 

Circuit courts. Circuit courts, as they are con¬ 
stituted in many jurisdictions, have been held to 
have inherent,62 common-law,33 and statutory3* 
power to punish for contempt, and in some instances 
have been held to have the power without refer¬ 
ence to the source thereof.3 6 The common-law 
power of a circuit court has been held subject to 
restriction by regulatory statute.36 

§ 45. -Power to Punish Inferior Courts 

Superior courts may compel obedience by Inferior 
courts to their Judgments and orders by process of con¬ 
tempt. 


Superior courts may enforce their judgments, de¬ 
crees, mandates, and orders and compel obedience 
thereto by inferior courts by process of contempt.®^ 

§ 46. Inferior Courts 

By some authorities Inferior courts are held to have 
no inherent power to punish for contempt; by other 
authorities they are held to have such power, or at least 
to a limited extent. Quite generally, however, statutory 
authority to punish particular acts has been conferred on 
various Inferior courts, and the power thus conferred 
cannot be extended beyond the terms of the statute. 

At common law the power to punish for con¬ 
tempt was possessed only by courts of record,®* 
and some courts, believing that the power so to 
punish is not an incident to the mere exercise of 
judicial function,®® still hold that in the absence 
of statutory authority inferior courts possess no 
power to punish for contempt.^® Other cases, how¬ 
ever, contend that the very grant of judicial au¬ 
thority to an inferior court carries with it the in¬ 
herent power to punish for contempt,^ ^ while some 
hold that the power is limited to contempts com- 


23. Ga.—Hendricks v. State. 130 S. 

E. B39, 34 Ga.App. 608. 

■Wash.—State ex rel. Sargent v. Su- 
j>erlor Coun for King County, 128 
P. 1077, 71 Wash. 496. 

M. Cal.—Ex parte Phllbrook, 191 P. 

77, 47 Cal.App. 678. 

Wash.—In re Anderson, 167 P. 70, 97 
Wash, 683. 

36. Cal.—^Danford v. Superior Court 
of California in and for City and 
County of San PranclBCo, 193 P. 
272, 49 Cal.App. 308—Drew v. Su¬ 
perior Court In and for Mendocino 
County, 185 P. 680, 43 Cal.App. 
661. 

■ 26. Okl.—Daney v. Owens, 258 P. 

879, 126 Okl. 37—State v. Daven¬ 
port, 256 P. 840, 125 Okl. 1. 
Concarrent JorLsdlotloii 
Supreme court held to have con¬ 
current Jurisdiction, under statute, 
with county court to punish certain 
acts.—^Matter of Merklen, 89 N.T.S. 
786, 44 Hlsc. 169. 

37. 17. S.—Shumaker v. Resoner, D.C. 
Ind., 30 F.2d 106. 

Ind.—State ex rel. Indianapolis Bar 
Ass’n V. Fletcher Trust Co., S N. 
E.2d 638—State v. Shumaker, 164 
N.E. 408, 200 Ind. 716, 63 A.L.R. 
218. ' 

■ Mich.—Carroll v. City Commission of 

Grand Rapids, 263 N.W. 240, 266 
Mich. 128. 

Okl.—Dancy v. Owens, 268 P. 879,126 
OkL 37—State v. Davenport, 266 P. 
340, 125 Okl. 1. 

28. Okh—Dancy v. Owens, 268 P. 
879, 126 OkL 87—State v. Owens, 


266 P. 704, 125 Okl. 66, 52 A.L.R. 
1270. 

89. Mich.—Carroll v. City Commis¬ 
sion of Grand Raplda, 258 N.W. 
240, 266 Mich. 128. 

sa Mich.—Carroll v. City Commis¬ 
sion of Grand Rapids, supra 

31. Ind.—State v. Shumaker, 167 N. 
E. 769, 200 Ind. 623, 68 A.L.R. 964, 
supplemented and rehearing denied 
162 N.K 441, 200 Ind. 623, 68 AL. 
R 964. 

32. Ill.—People V. WhlUow, 191 N. 
E. 222, 367 lU. 34, reversing 272 
IlLApp. 7. 

Mo. — Thompson v. Farmers’ Ex¬ 
change Bank, 62 S.W.2d 803, 833 
Mo. 487. 

S.D.—Fritz V. Fritz, 187 N.W. 719, 
45 S.D. 892. 

Wls.—State V. Circuit Court of Mil¬ 
waukee County, Branch No. 1, 214 
N.W. 896, 193 Wls. 132. 

33. Mo.—Thompson v. Farmers’ Ex¬ 
change Bank, 62 S.W.2d 803, 383 
Mo. 437—State ex rel. Caldwell v. 
Cockrell, 217 S.W, 624, 280 Mo. 
269. 

34. Mo.—^Thompson v. Farmers’ Ex¬ 
change Bank, 62 S.W.2d 803, 883 
Mo. 437—State ex rel. Caldwell v. 
Cockrell. 217 S.W. 624, 280 Mo. 
269. 

Ximlted gxaaLf of power 
Statute granting circuit court pow¬ 
er to punish for contempt held ap¬ 
plicable only to criminal contempt 
—Denny v. State, 182 N.E. 813, 203 
Ind. 682. 

36. Mo.—State ex reL Thompson v. 
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Rutledge, 69 S.W.2d 641, 832 Mo. 
603. 

36. W.Va—State v. Porter, 143 S.HL 
93, 106 W.Va 441. 

Legislative control of the power 
to punish generally see supra S 43 b. 

37. Ga—^Pittman v. Haglns, 16 S.E. 
659, 91 Ga 107. 

13 C.J. p S3 note 22. 

38. N.J.—^In re Kerrigan, 88 N.J. 
Law 844. 

Tenn.—State v. Galloway, 5 Coldw. 
326, 98 AnaD. 404. 

39. U.S.—^In re Mason, D.C.Mlnn., 43 
F. 510. 

18 C.J. p 48 note 56. 

40. Ohio.—Jones v. Grooms, 10 N.E. 
2d 958, 56 Ohio App. 851. 

18 aJ. p 48 note 67. 

41. TJ.3.—Shumaker v. Resoner, D. 
aind., 30 F.2d 106. 

ni.— People V. White, 166 N.B. 100, 
334 IlL 465, 64 A.L.R. 1006. 

IS C.J. p 48 note 68. 

A eonnty court, although one of 
limited Jurisdiction, has power to 
punish as a contempt a newspaper 
publication as to a case then pending 
before it—People v. Gilbert. 204 IlL 
App. 97, affirmed 118 N.E. 196, 281 
Ill. 619. 

District court may punish attorney 
at law for contempt—Foster v. Bur¬ 
ton. 232 P. 917, 64 Utah 650—Higgins 
v. Burton, 232 P. 914, 64 Utah 662. 
Uuiioipal court 

Ill.—People V. Securities Discount 
Corporation, 279 IllJtpp. 70, af¬ 
firmed 198 N.E. 681, 361 IIL 551. 
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mitted in the presence of the court.^2 Xhe power, 
however, has been very g’cnerally conferred by 
■statute on particular inferior courts or tribunals to 
punish as contempts certain enumerated acts.'*^ 
Among such inferior tribunals not specifically men¬ 
tioned in subsequent sections are district courts, 
county courts,city courts,^6 municipal courts,*^ 
justices’ courts,48 recorders’ courts,4® and juvenile 
courts.60 The power thus conferred, however, will 
not be extended beyond the terms of the statute 
conferring it,6i and, where conferred, the exercise 
of such power is sometimes made subject to the su¬ 
pervision of a superior court.52 

The power of judges and other officers to punish 
for contempt is considered infra in § 53. 

§ 47. -Justices of the Peace 

In most Jurlidlctlons justfeos of the peace have pow¬ 
er to punish for contempts committed in the presence 


of the court, although In some this power Is held not to 
be Inherent, but confined to atatutory authorization. 

Justices of the peace generally have the power 
to punish for contempts committed in the presence 
of the court for the purpose of compelling due de¬ 
corum in their courts.^s In a few jurisdictions, 
however, it is held that their power to punish is 
not inherent,84 but is limited to that conferred by- 
statute,88 and accordingly the power to imprison 
even for contempts committed in open court has 
been denied them.86 

§ 48. -Probate or Surrogate Courts 

While In some Jurisdictions probate courts are held 
to have the same Inherent or statutory power to punish 
as superior courts of record, they are generally held to 
have the power only where, and to the extent that, au¬ 
thority la conferred upon them by statute. 

In some states, probate courts are regarded as 
courts of record or of general or superior jurisdic- 


42. "Wash.—State v. Cameron. 248 P. 

408, 140 Wash. 101. S4 A-L.R. 311. 

13 C.J. p 49 note 59. 

4a Ind.—State v. Shumaker, 167 N. 
E. 789, 774, 200 Ind. 823, 68 A.L.R. 
954, citing Corpus Jtuis, and sup¬ 
plemented and rehearing denied 162 
N.B. 441, 200 Ind. 623, 58 A.L.R, 
964. 

18 C.J. p 49 note 60. 

44. La.—State v. Broxson, 111 So. 
611. 163 La. 94. 

N.M.—State v. Kayser, 181 P. 278, 
25 NM. 245. 

N.D.—State V. Walla, 224 N.W. 211, 
67 N.D. 726. 

Tex.—Hx parte Chambers, 47 S.W.2d 
808, 120 Tex.Cr. 77—^EIx parte Mo- 
Graw. 277 S.W. 699, 102 Tex.Cr. 
105. 

JLs a court of record, the district 
court Is empowered to punish for 
contempt—Lux v. State, 262 N.W. 
897, 126 Neb. 13S. 

4a III—People V, White, 166 NJI. 
100, 384 III. 466, 64 A.L.R. 1006— 
People ex rel. Rusch v. Esposito, 
App., 12 N.E.2d 916—People ex reL 
■ Rusch V. Matthlesen, 3 N.E.2d 346, 
286 RlApp. 616—^People ex rel. 
Rusch y. Johnson, 266 Ill.App. 288. 
Vt.—In re Consolidated Rendering 
Co.. 66 A 790, 80 Vt 66,. 11 Ann, 
Cas. 1069, affirmed 28 S.Ct 178, 207 
U.S. 641, 62 L.Ed. 827, 12 AnmCas. 
658. 

I^edal Jurisdiction 
The county court had no jurisdic¬ 
tion at common la'w to punish elec- ^ 
tlon Judges and clerks for mlsbe- ! 
havlor In office, but It obtained such 
Jurisdiction by statute, which power ' 
Includes the punishment of acta of i 
■misbehavior of a criminal character. 
—People ex rel. Rusch v. Greeuzelt, J 
277 HlApp. 479, error dismissed 2 
N.E.2d 817, 868 III 847. 


46. Conn.—Goodhart v. State, 78 A 
853, 84 Conn. 60. Ann.Caa.l912B 
1297. 

Ga.—Powell v. State, 108 S.B. 464, 
152 Ga. 81, answers to certified 
questions conformed to 109 S.E. 
615, 27 Ga.App. 656. 

47. N.T. — Rothman v. Rosmore 
Frocks, 281 N.Y.S. 687, 165 Mlsc. 
781—^Hyman Goldman Plumbing & 
Heating Corporation v, Nesbit, 271 
N.T.S. 421, 161 Mlsc. 246, affirmed 
279 N.T.S. 738, 244 App.BIy, 811— 
Ludwig y. Jurist, 187 N.T.S. 326. 

18 C.J. p 49 note 65. 

As a oourt of record a municipal 
court was held empowered to punish 
for contempt.—Turquette y. State, 
298 S.W. 15, 174 Ark. 876, 66 AL.R. 
1226. 

48. Cal.—Ex parte Bruns, 58 P.2d 
1318, 16 Cal.App.2d 1. 

Contempt as oziialnal offense 
The Justice's court has Jurisdiction 
to try a criminal action for contempt 
of a superior court—Ex parte Bruns, 
supra. 

49. Ga.—Brooks y. Sturdlyant, 170 
S,B. 369, 177 Ga. 514. 

Mich-—In re Simmons, 226 N.W. 907, 
248 Mich. 297. 

60. D.C.—^District of Columbia Juye- 
nile Ct y. Hughlett 44 App.D.C. 
■59. 

Committed out of court’s presence 
The power of the juvenile court Is 
not limited to contempts committed 
In the presence of the court, but ex¬ 
tends to those which tend to ob¬ 
struct the administration of Justice 
in that court—United States y. Lati¬ 
mer, 44 App.D.C. 8L J 


. Bxara-jnmoiai proceedings 
( A county Judge, sitting In connec¬ 
tion with election commissioners’ 
, hearing which did not constitute a 
i court, had no power to punish for 
. contempt a witness swearing falsely, 
where the county court had no au- 
, thority to punish In such circum¬ 
stances.—People V. Hogan, 100 N.E 
; 177, 256 lU. 496. 

Committee of hospital for Insane . 

A visiting committee of hospitals 
for the Insane Is not such a court as 
is empowered by a general statute to 
punish for contempt—Brown v. Da¬ 
vidson, 18 N.W. 442, 59 Iowa 46L 

58. Cal.—Ex p. Rowe, 7 Cal. 181. 
Pa.—Commonwealth y. Newton, 1 
Grant 463. 

sa N.C.—State v. Hooker, 111 S.B. 
361. 183 N.C. 763. 

Ohio.—Rehburg v. Hirstlus, 17 Ohio 
■ CIr.Ct.,N.S., 199. 

13 aj. p 60 note 83. 

64. N.J.—^Hhlnehart v. Lance, 48 N. 

J.Law 811, 39 Am.R. 692. 

Ohio.—Jones v. Grooms, 10 N.B.2d 
968, 66 Ohio App. 361. 

Pa.—Albright v. Lapp, 26 Pa. 99, 67 
Am.D. 402. 

SB. Ohio.—Jones v. Grooms, 10 N.E. 

2d 968, 66 Ohio App. 361. 

Pa.—Albright y. Lapp, 26 Pa. 99, 67 
Am.B. 402. 


53., N.T.—^Ludwig y. Jurist, 187 N 
T.S. 326. 

13 CJ. p 49 note 74. 


56. Pa.—Commonwealth v. Superin¬ 
tendent of County Prison, 20 Pa. 
Dlst & Co. 277—Commonwealth ■?. 
Waite, 18 Pa.DIst & Co. 191t' 

18 aj. p 60 note 84. 

Proper practice In such case Is to 
return the offender to court for In¬ 
dictment.—Commonwealth v. Super¬ 
intendent of County Prison, 20 Pa. 
Dlst. & Co. 277—Commonwealth v, 
Waite, 18 Pa.pist & Co. 191. 
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tion, having inherent power to punish for contempt 
independently of statute,or the power conferred 
upon courts of record by statute.^* However, in a 
majority of the states their power is recognized 
only where conferred by statute,®^ and its exercise 
limited to the express terms thereof.so 

§ 49. Courts of Equity 

Generally courts of equity or chancery have Inherent 
power .to punish for contempt, and may exercise it to 
punish direct or criminal contempts as well as to enforce 
obedience to their orders. In several Jurisdictions the 
power Is limited by statute to the punishment of certain 
acts, but there is authority holding such restrictive leg* 
Islatlon unconstitutional. 

Courts of equity or chancery, being courts of 
record and of superior jurisdiction, are recognized 
as having the same inherent power as courts of 
law to punish for contempt.®^ This power has been 
held to extend to direct contempts, ®2 and has also 
been held to extend to criminal contempts.®® It 
exists also as a coercive measure for the enforce¬ 
ment of the court’s decrees,®^ particularly such as 
are directed to fiduciaries.®® In at least one ju¬ 


risdiction courts of equity are held to have power 
to punish only cases coming within statutory au¬ 
thority.®® On the other hand, it has been held that 
a statute limiting the power of courts to punish 
to certain acts is unconstitutional in so far as it 
applies to a court of equity.®^ 

The power of courts generally to punish for con¬ 
tempt when other remedies are available is consid¬ 
ered infra in § 59. 

§ 50. Federal Courts 

The power of federal courta, at least those other 
than the supreme court, to punish for contempt is tini* 
ited by statute to direct contempts, misbehavior of their 
officers in official transactions, and disobedience of, or 
resistance to, their proper orders. The rigfrt of a fed¬ 
eral court summarily to punish a willful violation of its 
order cannot be abridged. United States commission¬ 
ers have no power to punish for contempt, although 
they may arrest, imprison, or bail one charged with 
contempt of a federal court. 

Although the power of the United States courts 
to punish for contempt has often been said to be 
inherent,®® its exercise is nevertheless governed by 


57. ni.— In re Kelly’s Estate, 6 N.E 
2d 113, 365 Ill. 174, aflarmlng 1 N. 
E.2d 906, 285 Ill.App. 143. 

Mass. — Blankenburg y. Common¬ 
wealth, 167 N.B. 693, 260 Mass. 
369. 

13 C.J. p 60 note .90. 

Extent of inherent power generally 
see supra S 43. 

Frerogatiya court 

(1) The New Jersey prerogatlye 
court, like its prototype, an English 
ecclesiastical court, bad inherent 
power to punish for contempt by ex¬ 
communication only, until the power 
to punish by fine or imprisonment 
was conferred upon It by statute in 
1795.—In re Merrill, 102 A. 400, 88 
N.J.BQ. 261. 

(2) Nature of pimishment general¬ 
ly see infra 9 92. 

58. Mich.—Ex parte Gilliland. *280 
N.W. 63, 284 Mich. 604. 

13 CJ. p 50 note 91. 

58. Ark.—^Welsh y. Lloyd, 6 Ark. 
367. 

13 C.J. p 60 note 91. 
ea N.T.—Seaman y. Whitehead, 18 
Hun 64, reversed on other grounds 
78 N.T. 806. 

Vt—^In re Leach, 51 Vt 680—^In re 
Bingham, 32 Vt 829. 

13 C.J. p 60 note 92. 

SL Ala.—Robertson v. State, 104 So. 
661, 566, 20 AIa.App. 514, citing 
Ooipns JoxlB. 

Ill.—State V. Zimmerman. 148 N.B. 6. 
317 IlL 197—Schmidt v. Cooper, 
196 IlLApp. 681, aflarmed 118 NJ3. 
641, 274 IlL 243. 

Ky.—Rudd v. Rudd, 214 S.W. 791, 
184 Ky. 400. 


Mass.—W. A. & H. A. Root v. Mac¬ 
Donald, 167 N.E. 684. 260 Mass. 344, 
54 A.L.R. 1422. 

Mich.—Ex parte Gilliland, 280 N.W. 
63. 284 Mich. 604. 

Miss.—Dewitt v. De Baun, 169 So. 
552, 172 Misa 113. 

N.H.—^In re Opinion of the Justices, 
166 A. 640, 86 N.H. 697. 

N.J.—Snegon v. Consolidated Indem¬ 
nity & Insurance Co., 175 A. 785, 
117 N.J.Ba. 326—In re Hendricks, 
166 A. 211, 113 N.J.Eq. 98. 

Pa—Commonwealth v. Lewia 98 A. 

31. 263 Pa 176. 

13 C.J. p 61 note 94. 

“The character of the court, that 
is to say,' it being a court of record, 
and not its function, is responsible 
for this inherent power. A circuit 
judge, therefore, sitting In equity in 
a contempt proceeding, is not exer¬ 
cising. strictly speaking, chancery Ju¬ 
risdiction; he is exercising the spe¬ 
cial power that is Inherent in all 
courts of record.” — Robertson v. 
State, 104 So. 561, 566. 20 AlaJLpp. 
514. 

68. IlL—Anderson y. Macek, 182 N. 
E. 746, 360 HL 136, reversing 263 
DLApp. 664. 

A vloe ohauoelloi or master in 
chancery has no power to punish for 
contempt not committed in open 
court—Seastream v. New Jersey Ex¬ 
hibition Co.. 59 A. 914, 69 N.J.Eq. 15. 
affirmed 66 A. 982, 72 N.J.Eq. 877. 

83. Ala—Robertson v. State, 104 So. 

561, 20 AlfiuApp. 614. 

Mass.—W. A. & H. A. Root v. Mac¬ 
Donald, 157 NJl. 684, 260 Masa 
344, 64 A.L.R. 1422. 

63 


04. Mass.—W. A. & H. A. Root v. 
MacDonald, supra 

Wash.—Feek v. Peek, 60 P.2d 686, 
187 Wash. 673. 

Both Inhezently and. by stetute the 
chancery court has power to coerce 
obedience to its orders requiring pay¬ 
ment of money.—^Dewitt v. De Baun, 
159 So. 562, 172 Misa 113. 

In West Virginia 

While the power, previously ac¬ 
corded to courta of equity to enforce 
by process of contempt decrees di¬ 
recting the mere payment of money 
as a debt has been abrogated, the 
court still retains the power to en¬ 
force by punishment for contempt a 
decree which is more than a mere or¬ 
der to pay money.—Smith v. Smith, 
95 S.B. 199, 81 W.Va 761. 

05. IlL—People v. La Mothe, 168 N, 
E. 6, 331 IIL 351, 60 A.L.R. 816. 
Mich.—Stowe v. Wolverine Metal 
SpecialUes Co., 219 N.W. 714, 242 
Mich. 634. 

In Kentncky the power of a court 
of chancery to enforce its decree is 
confined to cases where the party oc¬ 
cupies some fiduciary position or 
where he has dealt with the court aa 
an officer of the court, or to cases in 
which authority is given by statute. 
—^Rudd y. Rudd, 214 S.W. 791, 184 
Ky. 400—Graham v. Sheets, 9 Ky. 
Op. 701. 

0& Tenn.—^Hooks v. Hooks, 8 Tens. 
Cly.App. 507—Derryberry v. Der- 
ryberry, 8 Tenn.Civ.App. 401. 

07. N.J.—In re Bowers, 104 A. 196, 
89 N.J.Law 807. 

ea n.S.— IT. S. v. Landeo,* aOAji; 
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statute,®® under which the power to punish sum¬ 
marily is limited to misbehavior in the presence of 
the court or so near thereto as to obstruct the 
administration of justice, or to the misbehavior of 
any officer of the court in his official transactions, 
or to disobedience of, or resistance to, any lawful 
writ, process order, mandate, or command of the 
courts,"^® issued in a pending proceeding over which 
the court has or may assume jurisdictional While 
there may be some doubt as to the application of 
this statute to the supreme court of the United 
States, which is of constitutional origin, ^2 there is 
no question that it applies to federal circuit and 
district courts, which are creatures of the legisla¬ 


1*7 C.J.S. 

ture,78 and to the courts of the District of Co¬ 
lumbia, which are held to be federal courts^* How¬ 
ever, it has been held that even as to inferior 
courts congress may not abridge or take away the 
power summarily to punish a willful violation of 
a court’s order.It has been held that the statute 
limiting the power of United States courts to punish 
for contempt is not applicable to territorial courts 
which are not United States courts.^® 

Referees and commissioners. Neither United 
States commissioners^^ nor, as .stated in Bank¬ 
ruptcy § 279 c, referees in bankruptcy have power 
to punish for contempt 


T., 97 P.2d 878—^Morgan v. tl. S., 
C.C.A.Ark., 95 F.Sd 830—^Marcus v. 
Pennsylvania Trust Co. of Pltta- 
bursh, C.aA.Pa., 23 F.2d 803, af¬ 
firming, D.O., In re Marcus, 21 F 
2d 488—Ex parte Craig, C.C.A.N. 

T. , 282 F 138, reversing, C.C., 274 
F 177, In -which certiorari Is de¬ 
nied Craig V. McCarthy, 42 S.Ct. 
272, 258 U.S, 604, 617, 66 L.Ed. 793, 
certiorari granted Craig v. Hecht, 
43 S.Ct. 90, 260 U.S. 714, 67 L.Ed. 
477, and afllrmed 44 S.Ct 103, 263 

U. S. 255, 68 li.Ed. 293. 

13 C.J. p 51 note 1. 

“The moment the courts of the 
United States were called Into exist¬ 
ence and invested with Jurisdiction 
over any subject, they became pos¬ 
sessed of this power.”—Ex parte 
Robinson, Ark.. 19 Wall. 605, 510, 22 
L.Ed. 205—Morgan v. U. S., CCA. 
Arit, 95 F2d 830, 834—U. S. v. 
Grossman, D.C,I11., 1 P.2d 941, 943— 
Kelton v. U. S., C.CJLPa„ 294 F 491, 
494, certiorari denied Douglas v. U. 
S., 44 S.Ct 403, 264 U.S. 590, 68 L. 
Ed. 864. 

Oonstltiitioiial limitations 
The great and only purpose of the 
power to punish for contempt com¬ 
mitted in the presence of the court 
Is to secure Judicial authority from 
obstruction In the performance of its 
duties to the end that means appro¬ 
priate for the enforcement of the 
constitution may be secured. Hence 
the mere fact that such contempts 
are punishable summarily does not 
indicate that the power to punish Is 
exempt from constitutional limita¬ 
tion.—Ex parte Hudgings, 39 

S.Ct. 337, 249 U.S. 378. 63 L.Ed. 656, 
11 A.LkR. 333. 

Colonial courts 

Every court, colonial or national, 
has Inherent power to enforce and 
protect administration of Justice 
wl-thln' Its Jurisdiction.—^Francis v. 
People of Virgin Islands, C.C.A.Vir¬ 
gin Islands, 11 F.2d 860, certiorari 
denied Francis v. Williams, 47 S.Ct 
21, 278 U.a 693, 71 L.Bd. 848. 


Vhlted States Court for China has 

the power, irrespective of any stat¬ 
ute, to punish for contempt—Flem¬ 
ing V. U. S., aCJLChIna, 279 F 613. 
appeal dismissed 43 S.Ct 10, 260 U. 
S. 762, 67 L.Ed. 496. 

69. U.S.—Morgan v. U. S., C.C.A. 
Ark.. 95 F.2d 830—Kelton v. U. S., 
C.G.A.Pa., 294 F 491, certiorari de¬ 
nied Douglas v. U. S., 44 S.Ct 403, 
264 U.S. 590, 68 L.Ed. 864. 

13 C.J. p 51 note 2. 

7ft U.S.—Morgan v. U. S., C.C.A. 
Ark.. 95 P.2d 830—O’Connell v. U. 
S.. aC.A.N.Y., 40 F.2d 201, certio¬ 
rari granted 50 S.Ct 461, 281 U.S. 
716, 74 L.Ed. 1186, certiorari dis¬ 
missed 61 S.Ct 658, 76 LuBd. 1472— 
Keltofa V. U. S., C.C.A.Pa., 294 F 
491, certiorari denied Douglas v. U. 
a, 44 S.Ct. 403, 264 U.S. 590, 68 L, 
Ed. 864. 

D.C.—Hunter v. U. S., 48 App.D.C. 19. 
18 C.J. p 51 note 8. 

Limitation on power 
The power of inferior federal 
courts to j)unlsh for contempt must 
be exercised within the restrictions 
named In the statute.—Wilson v. U. 
a, C.CJLOkl.. 26 F2d 215. 
Constructive contempt 
“Since an early day federal courts 
have been by statute deprived of the 
power to punish as for a constructive 
contempt"—In re Cottingham, 182 
P. 2, 3. 66 Colo. 885. 

"The hasla of the power of the 
federal court to punish summarily 
for contempt committed in their 
[ presence is to secure them from ob¬ 
struction In the performance of their 
Judicial duty."—U. a v. Kama, D.C. 
Okl., 27 F2d 463. 

Power to suspend an attorney who 
assisted in bringing about disobedi¬ 
ence to a court order was held n6t 
taken away hy the statute HrwiMng 
the power of fedexul courts to pun¬ 
ish.—Wenar v. Pohl. 1 Porto Rico 
Fed. 47. 


Telegraph Co., D.C.Cal., 88 F2d 
833. 

Cause held "pending** 

Criminal cause, as respected Juris¬ 
diction of district court to punish 
contempt, was “pending” within such 
court after transcript of proceed¬ 
ings before commissioner was filed 
therein-—Conley v. U. S., C.C.A 
Minn., 69 F.2d 929. 

7ft U.S.—Morgan v. U. a, aUA 
Ark., 95 F2d 880. 

18 C.J. p 51 note 6. 

Tft U.S.—Morgan v. U. S., supra— 
Ex parte Craig, C.C.A.N.Y., 282 F 
138, reversing, C.C., 274 F. 177, in 
which certiorari is denied Craig 

V. McCarthy, 42 S.Ct 272, 258 U; 
S. 604, 617, 66 L.Bd. 793, certiorari 
granted Craig v. Hecht 43 S.Ct 
90, 260 U.S. 714, 67 L.B(L 477, and 
afltaned 44 S.Ct 103, 263 U.a 265, 
68 L.Ed. 293. 

13 C.J. p 51 note 8. 

“Congress may, from time to time 
under the constitution, limit the 
Jurisdiction of the Inferior courts 
and regulate their procedure.”—TJ. 
S. V. Grossman, D.GIll., 1 F2d 941, 

74. D.C.—Hunter v. U. S., 48 App. 
D,a 19—Moss V. U. S., 23 App.D.C. 
475. 

7fc ,U.S.—In re Atchison, D.C.Fla., 
284 F. 604. 

Right I to Jury trial In contempt pro¬ 
ceedings generally see the GJ.a 
title Juries S 79, also 85 GJ. p 194 
note 14-p 196 note 22. 

7ft Mont—Terr. v. Murray, 16 P. 
145, 7 Mont 261. 

Okl.—Burke v, Terr., 87 P. 829, 2 
Okl. 499. ^ 

77. U.S.—In re Pacific Telephone & 
Telegraph Co., D.C.Cal, 88 F2d 
833. 

18 GJ. p 60 note 79. 

Powers of United States commission¬ 
ers generally see the GJ.a title 
United States Commissioners S 3, 
also 66 C.J. p 8 note 42-p 6 note 6. 


71. U.3^In re Pacific Telephone & 
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§ 51. Contempts against Another Court 

Ordinarily a court may not punish contempts com- 
mitted against another court, except where the court 
contemned is a part or agency of, or has been replaced 
by, the punishing court. 

It is a well established rule that the power to 
judge a contempt rests exclusively with the court 
contemned,^® and that no court is authorised to 
punish a contempt against another.^® Accordingly, 
disobedience of the order of a state court is not 
punishable as for contempt by a court of another 
state®® or by a federal court.®^ However, a court 
may punish contempts committed against a court or 
Judge constituting one of its parts or agencies,*^ 
as in the case of a court composed of several co¬ 
ordinate branches or divisions,®® or, as appears in 
the next section, in the case of subordinate oflScers. 

7a Fla.—State ex rel. Sherman v. 

Thomas. 174 So. 413, 128 Fla. 231. 

Ga.—Miays v. ■Willingham, 140 S.E. 

789, 37 Ga.App. 478. 

Me.—Cheney v. Richards, 155 A. 642, 

130 Me. 288. 

Pa.—In re MacDonald, 168 A. 621, 

110 Pa.Super. 352—^U. S. and Cuban 
Allied Works Engineering Corpora¬ 
tion V. International Ass’n of 
Machinists, 76 Pa.Super. 567. 

13 C.J. p 52 note 11. 

Beason for rule 

"In order that a court may compel 
obedience to its orders, it must have 
the right to inquire whether there 
has been any disobedience thereof. 

To submit the question of disobedi¬ 
ence to another tribunal, be it to a 
Jury or another court, would operate 
to deprive the proceeding of heilf its 
efficiency." 

U.S.—In re Debs. Ill., 16 S.Ct 900, 

910, 168 n.S. 564, 39 L.Ed. 1092. 

Pa.—^U. S. and Cuban Allied Works 
Engineering Corporation v. Inter¬ 
national Ass’n of Machinists, 75 
Pa.Super. 667, 670—^Patterson v. 

Wyoming District Council, 31 Pa. 

Super. 112, 118. 

Judge whose order disobeyed sitting 
In second court 

(1) Circuit court had no Jurisdic¬ 
tion to entertain contempt proceed¬ 
ings for failure to obey a decree 
rendered by one of Its Judges when 
sitting In county court—MacLean v. 

Harp, 261 N.W. 368, 265 Mich. 172. 

(2) A district Judge who has tried 
a cause and rendered Judgment In 
another district than his own cannot 
institute or hear contempt proceed¬ 
ings arising out of matters connect¬ 
ed with the enforcement of the Judg¬ 
ment outside the district in which 
it was rendered.—Greene v. Edging- 
ton, 214 P. 761, 87 Idaho 1. 

Crlndnal action dlstingnlshed 
Justice's court has Jurisdiction to 
try criminal action for contempt of 
17CJ.S.-« 


Where the court against which the contempt is 
committed has been replaced by,®^ or the subject 
matter of the main cause placed within the ter¬ 
ritorial jurisdiction of,®® another court, the latter 
court has power to punish the offender. 

Jurisdiction of proceedings to punish is considered 
infra in § 64, and venue in §§ 65, 66. The right to 
review of contempt proceedings generally is dis¬ 
cussed infra in § 112, and jurisdiction to review in 
§ 113. 

§ 52. Contempts against Subordinate Officers 

Generally courts have power to punish contempts 
committed against their subordinate officers, even where 
such officers are themselves vested with the power to 
punish. 

maintained.—Voorhees v. Albright, C 
C.N.J., 28 P.Cas.No.16,999, 2 N.J.L.J. 
57. 

Contempt order enforceable 
Upon removal of an action to a 
federal court, after a state court has 
entertained contempt proceedings 
therein and made an order pursuant 
to such proceedings, the federal court 
will recognize and enforce the con¬ 
tempt order as appertaining to the 
action removed, although It will hold 
such enforcement In abeyance pend¬ 
ing the«disposition of the appeal of 
the contempt order to the state-su¬ 
preme court.—^Williams Mower & 
Reaper Co. v. Raynor, C.C.Wis.. 30 
r.Cas.No.17,748, 7 Biss. 245. 

82. Fla.—^tate ex rel. Sherman v. 
Thomas, 174 So. 413, 415, 128 Fla. 
231, citing Coipns Juris. 

Ky.—Melton v. Commonwealth, 170 
S.W. 37, 160 Ky. 642, L.RJL1916B 
689. 

8a, Ky.—Melton v. Commonwealth, 
supra. 

13 C.J. p 52 note 12. 

84. U.S.—Ex p. Steiner, N.T., 202 P. 
419, 124 aC.A. 89. 

CaL—Gale v. Tuolumne County Wa¬ 
ter Co., 145 P. 632, 169 CaL 46. 

86^ Belocation of coanty Uas 
Where an action to determine wa¬ 
ter rights and for an Injunction was 
brought in the district court of one 
district sitting In a certain county, 
and the decree was rendered by it, 
and where the portion of such coun¬ 
ty In which, the water was situated 
afterward became a part of another 
county which was attached to an¬ 
other judicial district, the district 
court for the latter district had pow¬ 
er to enforce the decree by contempt 
proceedings, especially where In 
changing the counties the legislative 
intention to avoid confusion was 
clearly evidenced.—State v. Ninth 
Judicial Dlst Ct, 86 P. 798, 34 Mont. 
268. 


a superior court, as distinguished 
from summary contempt proceedings. 
—Ex parte Bruns, 58 P.2d 1818, 15 
Cal.App.2d 1. 

79. U.S.—Wilson V. U. S., GC.A.Okl., 
26 F.2d 215. 

Fla.—State ex rel. Sherman v. Thom¬ 
as, 174 So. 413, 415, 128 Fla. 231, 
Citing Coipns Jails. 

Ill.—See People v. Klehm, 204 HI. 
App. 6. 

Ind-—Dale v. State, 160 N.B. 781, 198 
Ind. 110, 49 A.L.R. 647, error dis¬ 
missed 47 S.Ct 882, 278 U.S. 776, 
71 L.Ed. 886, and 47 S.Ct 591, 274 
■U.S. 744, 763, 71 L.Bd. 1322. 

La.—State v. Reeves, 180 So. 409, 189 
La. 660—City 6f Gretna v. Roas- 
ner, 97 So. 335, 386, 164 La. 117, 
citing Coipns Jails. 

Miss.—^Prine v. State, 108 So. 716, 
143 Miss. 231. 

Ohio.—State v. Fronizer, 2 Ohio N.P.,- 
N.S., 476, reversed on other 

grounds 5 Ohio Cir.Ct,N.S., 621. 17 
Ohio CIr.Dec, 16. 

Okl.—State ex rel. Short v. Owens, 
256 P. 704, 711, 125 Okl. 66, quoting 
Corpus Juris—Farmers' State 
Bank of Texhoma v. State, 164 P. 
132, 13 Okl.Cr. 283. 

Tex.—Ex parte Depew, 24 S.W.2d 813 
(first case), 119 Tex. 63, followed 
In 24 S.W.2d 813 (second case), 
119 Tex. 64—^Ex parte Gonzales, 
238 S.W. 685, 636, 111 Tex. 399, cit¬ 
ing Ooipxu Juris. 

13 C.J. p 52 note 11. 

8(L N.T.—Rohden v. Rohden, 198 N. 

Y.S. 16, 119 Mlac. 824. 

81. U.S.—Kirk V. Milwaukee Dust 
Collector Mfg. Co., C.C.Wis., 26 F. 
60L 

Proper praotioe 

Where an order had been made di¬ 
recting defendant to show cause 
why he should not be punished for 
a disobedience of an order of the 
state court, the proceedings thereon 
should be remanded, although Juris-j 
diction of the original suit may be| 
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Contempts against subordinate officers appointed 
by a court are usually regarded as contempts of the 
authority of the appointing court,** and the ap¬ 
pointing court has power to punish such con- 
tempts.87 This is generally true even where such 
subordinate officers are themselves vested with the 
power to punish,88 although it has been held in such 
a case that the act of the court was more in the 
nature of a review of the officer’s contempt order 
than an exercise of its own jurisdiction to punish.89 

§ 53. Judges and Other Officers 

a. Judges 

b. Officers 

a. Judges 

Generally Judges have power to deal with contempts 
committed against themselves, or in matters being 
judicially considered by them, or against the court In 
which they are sitting. 

It has been said generally that judges have power 
to 'act in contempt proceedings'^® and to punish con- 
tempts®! committed against them in their official 
capacity,88 or committed in matters being judicially 


considered by them.®® A judge sitting in a court 
other than his own has power to entertain con¬ 
tempt proceedings involving contempts committed 
against the court in which he is sitting,94 ^nd, 
where two judges of the same court have concur¬ 
rent jurisdiction, either one may punish contempt 
against the court.95 

The power of judges to punish has been said nec¬ 
essarily to include the right to exercise it out of 
court, inasmuch as their acts in court are the acts 
of the court.98 

The power of judges out of court is considered 
infra in § 54. 

b. Officers 

Under statutory authority, judicial officers are some¬ 
times held to have power to (funish for contempt; but 
executive, ministerial, and other nonjudiclal officers have 
no such power unless specially so authorized. 

Under statutory authority, judicial officers some¬ 
times have power to punish for contempt® 7 Thus 
the power has been conferred upon mayors of cit¬ 
ies,9 8 coroners,99 common councils of cities,^ police 


86l U.S.—U. S. V. Tom Wah, D.C.N. 
Y., 160 F. 207, affirmed 188 F. 1008, 
90 C.aA. 178. 

13 C.J. p 58 note 18, 

87. Alaska.—tr. S. v. Pratt, 8 Alaska 
400. 

13 C.J. p 62 note 18. 

Power to punish contempts with ref¬ 
erence to depositions sef the C.J.S. 
title Depositions § 86, also 18 C.J, 
p 682 note 6-p 888 note 82. 

Chraad Juxy 

(1) A court may punish contempts 
committed against a grand Jury. 
TJ.S.—U. S. V. McGovern, C.C.A,N.T., 

60 F.2ii 880, certiorari denied Mc¬ 
Govern V. U. S., 63 S.Ct 96, 287 D. 
S. 860, 77 L.Fd. 661, and affirming, 
D.a, U. S. V. McGovern, 1 F.Supp. 
588. 

Ohio.—State V. BUsperman, 3 Ohio 
N.P.,N.S., 598. 

(2) Power of grand jury to punish 
for contempt see Infra S 58. 

88. N.Y .—^MUton v. Richardson, 47 
N.Y.S. 786, 21 Mlsc. 880. 

IS C.J. p 53 note 18. 

89. Wyo.—Man v. Stoner, 78 P. 684, 
12 Wyo. 478. 

90l Idaho.—Greene v, Bdglngton, 214 
P. 761, 87 Idaho 1. 

A vice Ohaiioallor has power to 
hear an application to punish for 
contempt, and to advise an order 
thereon, without a special order of 
reference by the chancellor.—L. ftniir 
Co-op. Co. V. International Fur Wo A- 
ers* Union of U. S. & Canada, Local 
Mb. 26, 121 A. 702, 84 N.JJS!q. 780. 


91. Jndge of court of record 
The Judge of any court of record 
has power to punish an offender, for 
contempt of court.—Wayland v. City 
of^Chicago, 16 N.B.2d 616, 389 Ill. 48. 
Magistrate 

A Judge of the court of general 
sessions of New tork County, sit¬ 
ting as a magistrate, Is not a city 
magistrate acting under the limited 
authority of city magistrates, but a 
“magistrate,” within Code Cr.Proc. { 
'619, authorizing a court or magis¬ 
trate to punish for crimiiuLl con¬ 
tempt—^People ex reL Petruccl v. 
Hanley, 202 N.T.S, 87, 121 Mlsc. 624. 

City Judge held authorized to pun¬ 
ish for contempt—State v. Krlch- 
baum, 278 S.W. 64, 152 Tenn. 416. 

93. Pa.—Snyder’s Case, 162 A. 33, 
801 Pa. 276, 76 A.L.R. 666—Com¬ 
monwealth^ v. Sheasley, 167 A. 27, 
102 Pa.Sup'er. 384. 

"The Judge of a court is well with¬ 
in his rights in protecting his own 
reputation from groundless attacks 
upon his Judicial Integrity."—Ex 
parte Friday, 82 P.2d 1117, 1118, 138 
Cal.App. 660. 

98. Fla.—Connack v. Coleman, 161 
So. 844, 120 Fla. 1. 

MonJudldal considenittoiL 
A Judge of a so-called court of In¬ 
quiry to Investigate violations of 
the prohibitory law is not engaged In 
Judicial consideration and has only 
such powers to punish for contempt 
as are specifically named in the act 
under which he is appointed.—^Bx 
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parte Ballew, 201 P. 626, 20 Okl.Or. 
106. 

84b Dl.—People ex rel. Rusch v. 
Rlvlln, 277 IU.App. 188, error dis¬ 
missed People ex rel. Rusch v. 
Singer, 4 N.B.2d 823, 364 IlL 480, 
appeal dismissed Singer v. People 
of State of Illinois ex rel. Rusch, 
67 S.Ct 618, 800 U.S. 64l2, 81 L.Bd. 
867, rehearing denied 57 S.Ct 782, 
801 U.S. 712, 81 L.Bd..l864. 

Tex.—^Rosenfield v. Campbell, dv. 

App., 276 S.W. 728. 

JTudgs Impropexly assigned 
Circuit Judge even If not properly 
assigned to preside over criminal 
court of record, is Judicial officer 
■with authority to punish for con¬ 
tempt of court In matter being Judi¬ 
cially considered by him.—Connack 
V. Coleman, 161 So. 844, 120 Fla. 1. 

9& La.—State v. Reeves, 180 So. 
409, 189 La. 660. 

98. W.Va.—Powhatan Coal, etc., Co. 
V. Ritz, 66 SJBl. 267, 60 W.Va. 396, 
9 L.R.A.,N.S., 1226. 

18 C.J. p 63 note 23. 

97. Fla.—Cormack v. Coleman, 161 
So. 844, 120 Fla. 1. 

Idaho.—Greene v. Bdglngton, 214 P. 
761, 87 Idaho 1. 

9a Ark.—Bx p. Patterson, 161 S.W. 

178, 110 Ark. 94. 

18 C.J. p 49 note 66. 

90. Cal.—Kuhlman v. San Francis¬ 
co Super. Ct,"66 P. 689, 122 Cal. 

' 636. 

1. Ga,—Swafford v. Berrong; 10 S.B. 
693, 84 Ga. 66. 
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commissioners,2 county boards,® county boards of 
equalization,^ and a corporation commission.5 It 
has been held that court commissioners and referees 
may punish as for contempt disobedience of their 
orders,® but it is more generally held that in the 
absence of express authority such officers have no 
such powerJ 

Nonjudicial officers have no power to punish un¬ 
less specially so authorized,® and this is true of 
executive,® as well as ministerial^® officers. A 
grand jury, although part of the court, has no 
power to punish for contempt^^ 

§ 54. -Judge in Chambers or Vacation 

Although there Is authority to the contrary, It is 
generally held that a Judge out of court has only such 
power to punish for contempt as is expressly conferred 
upon him, or which is an incident of his power to make 
certain orders out of court. 

While it has been held that a judge out of court 
or in vacation has the same inherent^® or statu¬ 
tory^® power to punish for contempt as when he 
is sitting in open court, it is more generally held 


that the power of a judge to punish for contempt 
can be considered general and unlimited only when 
he is sitting as ar court,i^ his jurisdiction at other 
times being regarded as special and limited.^® 
Hence many cases hold that a judge out of court 
is restricted to such power to punish as is expressly 
conferred on him.^® This does not mean, however, 
that all the minutiae of the exercise of general 
powers conferred must be expressly granted,the 
rule sustained by the weight of authority being 
that, where a judge out of court is vested with 
jurisdiction to make certain orders, the power to 
enforce obedience to such orders by punishmerit for 
contempt is incident to that jurisdiction.^® Some 
of the cases which maintain that the power of a 
judge to punish is confined to that expressly con¬ 
ferred yet hold that, in the absence of such ex¬ 
press power, he may issue a rule to show cause 
out of court returnable at a regular or special 
term,i® but this power has also been denied.®® In 
many jurisdictions, by statutory authority, a con¬ 
tempt for violation of court orders may be punished 
by a judge at chambers®^ or in vacation,®® and it 


2. Ga.—^Plunkett v. Hamilton, 70 S. 
E. 781, 136 Ga. 72, 85 L.B.A.,N.S., 
583. Ann.Cas.l912B, 1269. 

9. Mlch.-~In re Blue, 9 N.W. 441, 46 
Midi. 268. 

N.Y.—In re Bradner, 87 KT. 171— 
Matter of Superintendent of Poor, 
39 N.T.S. 878, 6 App.Div. 144—Peo¬ 
ple V. Rice, 10 N.y.S. 270, 67 Hun 
62. 

13 C.J. p 48 note 67 [b]. 

4. Mo.—In re Sanford. 189 S.W. 876, 
286 Mo. 665. 

18 C.J. p 49 note 70. 

B. Okl.—St Louia, etc., R. Co. v. 
Cannon, 122 P. 231, 81 Okl. 476. ' 

6. Mo.—State v. Barclay, 86 Mo., 55. 
N.T.—People v. MiUer, 29 N.T.S. 306, 

9 Misc. 1. 

Pa.—Commonwealtb v. Newton, 1 
Grant 453. 

13 C.J. p 49 note 76. 

Oononxzmt Inziadictlon 
The supreme court haa power to 
punish for contempt one who dis¬ 
obeys an order of a referee appoint¬ 
ed by the court although the referee 
may also have had such power.— 
Melton V. Richardson, 47 N.T.S. 786, 
21 Mlsc. 380. 

7. Mass.—^P^body v. Harmon, 8 
Gray 113. 

18 aj. p 49 note 77, 

8. Cal.—^People v. Schwartz, 248 P. 
990, 78 CalA.pp. 661. 

Snpexinteadeiit of police held not 

to have statutory or Implied power 
to punish for contempt—State ex 
reL Morton v. Meyers, 131 So. 31, 
171 La. 318, distinguishing Plunkett 
V. Hamilton, 70 S.EL 781, 136 Ga. 72, 


35 L.R.A.,N.S.. 683, Ann.Cas.l912B 
1269, on the ground that the board of 
police commissioners Involved in 
that case, specially created by stat¬ 
ute and empowered to punish a re¬ 
calcitrant witness, sat as an Inferior 
court of special jurisdiction. 

Tlsltljig oommittM of hospitals for 
the Insane, although authorized to 
exercise Quasi-judlclal powers, are 
not such judicial officers as may pun¬ 
ish for contempt one refusing to tes¬ 
tify before them.—Brown v. David¬ 
son, 18 N.W. 442, 59 Iowa 461. 

8. Ohio.—Haas v. Jennings, 166 N. 

E. 867, 120 Ohio St 870. 

Power not self-szeeuting 
A charter provision empowering a 
mayor or his appointees to punish 
for contempt without defining the 
mode or extent of punishment is not 
self-executing. Irrespective of the 
coercive rather than the penal pur¬ 
pose of the punishment and does not 
Invest the mayor with power to pun- 
Ish.—Haas v, Jennings, 166 N.E. 857, 
120 Ohio St 370. 

Ifti Cal.—^People v. Schwarz, 248 P. 

990, 78 CaLApp. 661. 

11. Cal.—Kelly v. Wilson, 11 P. 244, 
2 Cal.Unrep.Cas. 666—In re Gan¬ 
non, 11 F. 240, 69 Cal. 641. 

Mich,—In re Archer, 96 N.W. 442, 
134 Mich. 408. ' 

Control of witnesses by grand jury 
generally see the aJ.S. title Grand 
Juries S 41. also 28 C.J. p 808 notes 
69-62. 

18. Miss.—Dewitt v. De Baun, 169 
So. 552, 172 Mlsa 118. 

Okl.—Smith v. Speed, 66 P. 611, 11 
OkL 95, 56 L.R.A. 402. 
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13. Idaho.—Greene v. Edgington, 214 
P. 761, 37 Idaho 1. 

Miss.—Dewitt v. De Baun, 169 So. 
662, 172 Mias. 113. 

14 Ala.—State v. Cunninghame, 113 
So. 309, 216 Ala. 423—Craddock v. 

. Oliver, 128 So. 87, 23 Ala.APp. 183, 
certiorari denied 123 So. 88, 219 
Ala. 607. 

Miss.—^Ex parte' Redmond, 126 So. 

486, 166 Miss. 582. 

13 C.J. p 53 note 25. 

16. Ala.—Gates v. McDaniel, 3 Port 
356. 

Or.—State v. McKinnon, 8 Or. 487. 
10. Ind.—Taylor v. Moffatt 2 Blackf. 
305. 

13 C.J. p 53 note 26. 

17. Neb.—Children's Home Soc. v. 
State, 178 N.W. 267, 67 Neb. 766. 

18b Tex.—^Ex parte Hodges. 109 S. 

W.2d 964, 966, citing Cozpns Joxls. 
13 C.J. p 63 note 28. 

10. Ala.—Gates v. Daniels, 3 Port 

866 . 

13 C.J. p 63 note 29. 

SO. Ky.—^Dupoyster v. Clarke, 90- S. 
W. 1, 121 Ky. 694, 28 Ky.L. 665. 

21. Tenn.—^Derryberry v. Derryber- 
ry, 8 Tenn.CivA.pp. 401. 

13 C.J. p 54 note 31. 

22, Miss.—^Prentiss v. Turner, 166 
So. 214. 170 Miss. 496. 

Ya.—^Layne v. Commonwealth, 132 Sw 
E. 306, 144 Ya. 684. 

18 aJ. p 54 note 32. 
judge in another oounty 
Contempt proceedings against ex¬ 
ecutor for failure to pay wi&w 
year's support theretofore aJUioWed, 
her by court Vere properly hr 
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has also been held, without reference to a statute, 
that a judge in vacation, under some circumstances 
at least, may assess punishment for contempL^S 
Courts that are deemed always open have power to 
punish for contempt at any time.-^ 

§ 55. -Special Judges 

A special Judge has power to punish contempts com¬ 
mitted during the trial of the cause for which he is ap¬ 
pointed and, except where he Is required to make a 
final disposition thereof, to enforce obedience to his 
orders thereafter. 

A Special judge, as respects the case for which he 
is appointed, has all the powers that a regular 
judge would have had in connection thercwith.25 
Hence, it has been held that a special judge ap¬ 
pointed to hear and to determine a particular case 
has jurisdiction to punish a party for violation of 
a restraining order previously granted by the regu¬ 
lar judge,or to punish for contempt the pub¬ 
lisher of an article reflecting on his integrity;^^ 
but the violation of a final decree awarding a per¬ 
manent injunction rendered by a special judge is 
not a contempt of the judge so as to give him au¬ 


thority to punish h, when the power of the special 
judge is limited by statute to a final disposition of 
the cause.28' 

§ 56. -Notaries Public 

The power of notaries public to punish for con¬ 
tempt is considered in the CJ.S. title Notaries § 6, 
also 46 C.J. p 514 notes 84-93. 

§ 57. Discretion of Court 

Except as to civil contempts, the matter of dealing 
with contempts is within the court’s discretion, and 
the power should be exercised sparingly and cautiously, 
and only where absolutely necessary. 

The power to punish for contempt should be used 
sparingly,29 with caution,2® deliberation,^! and due 
regard to constitutional rights ;32 it should be exer¬ 
cised only when necessary® 2 to prevent actual, di¬ 
rect obstruction of, or interference with, the ad¬ 
ministration of justice.®* Within these limitations, 
however, the matter of determining and dealing 
with contempts is within the court's sound discre¬ 
tion,®® subject to the absolute provisions of the 


chancellor in vacation in another 
county.—^Prentiss v. Turner, 166 So. 
214, 170 Miss. 496. 

Iowa.—^Flannagan v. Jepson, 158 
N.W. 641, 177 Iowa 893. 

»4fc U.S.—'VoBe v. Reed, C.C.Fla., 28 
F.Cas.No.17,011, 1 Woods 647. 
as. Ky.—Dupoyster v. Clarke, 90 S. 

W. 1, 121 Ky. esil. 28 Ky.Law 656. 
13 C.J. p 64 note 37. 

98L Ind.—Mowrier v. State, 8 KE. 

561, 107 Ind. 539. 

13 C.J. p 54 note 38. 

S7. Porto Rico.—Ex p. Bird, 4 Porto 
Rico 223. 

as. Ind.—Kissel v. Lewis, 61 N.B. 
209, 27 Iad.App. 302. 

29. U.S.—In re La Varre, D.O.Ga., 48 
P.2d 316. 

"It should not be used arbitrarily, 
capriciously, or oppressively."—State 

V. Meese, 225 N.W. 746, 748, 200 Wis. 
454, reversed on other grounds 229 N. 

W. 31, 200 Wis. 454. 

“The power of the court to con¬ 
temn should be exercised sparingly 
so long as justice can be done."—In 
re Mallow Hotel Corporation, D.C. 
Pa., 18 F.Supp. 869, 870. 

So held as to Mew Toxk Olty Koniol- 
pal Court 

N.T.—Ludwig V. Jurist, 187 N.T,S. 
325. 

90. TJ.S.-Redman v. U. S., C.C.A. 
Aria., 77 F.2d 126—In re La Varre, 
E.aOa., 48 F.2d 216—U. S. v. 
Moore, ac.AJNr.T., 294 F. 862, af¬ 
firming, D.C., 287 F. 879, certiorari 
denied U. & ex reL Paleals v. 


Moore, 44 S.Ct. 331, 364 U.S. 581, 
68 L.EdL 860. 

N.J.—Edwards v. Edwards, 100 A. 

608, 87 N.J.ECU 646. 

Tex.—Herring v. Houston Nat Exch. 

Bank, 366 S.W. 1097, 113 Tex. 337. 
81. U.S.—Redman v. U. S.. aC.A. 
Aria., 77 F.2d 126—In re La Varre, 
D.C.Ga., 48 r.2d 218. 

32. U.S.—IT. S. v. Moore, C.CJI.N.T., 
294 F. 862, aflSrming, D.a, 287 P. 
879, certiorari denied TJ. S. ex rel. 
Paleals v. Moore, 44 S.Ct 331, 264 
U.S. 581, 68 L.Ed. 860. 

33. Ark.—Freeman v. State, 69 S.W. 
2d 267, 188 Ark. 1068. 

Mont—In re Bums, 271 P. 439, 83 
Mont 200. 

N.J,—^Edwards v. Edwards, 100 A. 
608, 87 N.J.Eq. 546. 

“It is to be exercised only when 
the necessity arises, and then with 
an intelligent discretion to serve its 
purpose, under the rules of procedure 
established by the usages of the 
courts or prescribed by the statute." 
—State V. District Court of Third 
Judicial Dist In and 'for Powell 
County, 278 P. 122, 128, 86 Mont. 215 
—In re Bums, 271 P. 439, 442, 83 
Mont. 200—State v. District Court of 
First Judicial Dist In and for Lewis 
and Clark County, 191 P. 772, 776, 58 
Mont. 276. 

"The power . . . will be exer¬ 
cised . . , only as a preservative 
and not as a vindictive measure.”— 
Herring v. Houston Nat Exch. Bank, 
266 S.W. 1097, 1104, 118 Tex. 387. 
at Fla—State ex rel. McGregor v. 
Peacock, 162- So. 616, 118 Fla. 816. 
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Haxmless acts 

The president of a debtor corpora¬ 
tion will not be adjudged in con¬ 
tempt for his original acts in can¬ 
celing a stock certificate and in Is¬ 
suing a new certificate where the 
original certificate Is found to be 
valid and subsisting and the new cer¬ 
tificate void.—In re Mallow Hotel 
Co., D.C.Pa, 18 F.Supp. 869. 

35. U.S.—In re J. H. Small Shoe 
Co., D.aConn., 13 r.2d 148, re 
versed on other grounds, aaA., 16 
P.2d 206—^In re Sobol, N.Y., 242 P. 
487, 156 C.C.A. 268. 

Md.—Ex parte Sturm, 186 A. 812, 162 
Md. 114, 61 A.L.R. 356. 

N.Y.—Silkworth v. Sllkworth, 7 N.Y. 
S.2d 369, 256 App.DIv. 226—Thomp¬ 
son V. Thompson, 188 N.Y.S. 786, 
197 App.Dlv. 228. 

Pa.—Ross v. Dever, 148 A- 76, 298 
Pa 146. 

Wash.—Phillips V. Phillips, 6 P.2d 
61, 63, 166 Wash. 616, citing Coz- 
pu juris. 

13 C.J. p 54 note 42. 

Punishment of debtor 
The court has large discretion in 
punishing a debtor for contempt.— 
Goldberg v. Goldberg, 268 N.Y.S. 
688, 236 App.Dlv. 258. 

Oonunltment oa matter of right 
Generally an applicant is not en¬ 
titled as a matter of right to an 
order for the commitment of a per¬ 
son for contempt. 

Cal.—^People v. Durrant, 48 P. 76, 116 
Cal. 179. 

N.Y.—Goodenough v. Davids, 4 N.Y. 
Month.I^uL 36. 
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law,®® and its determination is final unless there is 
plain abuse of discretion.®^ On the other hand, 
it has been said to be the duty of a court to pro¬ 
tect its integrity®® and enforce its valid orders.®® 
With respect to civil contempts it is held that the 
duty to punish is not discretionary.^® 

Discretion as to the mode of punishment general¬ 
ly is considered in § 92 infra, and as to the extent 
of punishment generally in § 98 infra. 

§ 58. Effect of Appeal 

Upon an appeal, If the appellate court obtains Juris¬ 
diction of the proceedings, It becomes possessed of the 
power to punish all future contempts relating thereto; 
otherwise such power remains In the lower court. 

Where an appeal has been taken to a higher 
court, and such court obtains jurisdiction of the 
proceeding, all contempts committed thereafter re¬ 
lating to such proceeding are punishable by such 
court but where the steps to have the proceed¬ 
ing reviewed do not constitute a stay or super¬ 
sedeas, and the jurisdiction remains in the trial 
court, the power to punish contempt growing out 
of the proceeding remains in the lower court.^® 
It has been held that, where the court in allowing 
an appeal and supersedeas expressly refused to sus¬ 
pend the injunction appealed from, it may punish 


a breach of such injunction pending appeal,^® and 
that, where a decree of the lower court granting 
an injunction has been affirmed by the appellate 
court, disobedience of such injunction by third 
persons subsequent to the death of the persons orig¬ 
inally enjoined must be punished by the court where 
the cause originated.44 

The effect upon jurisdiction of a transfer of a 
cause to an appellate court generally is considered 
in Appeal and Error §§ 605-607. 

§ 59. Existence of Other Remedies 

a. In general 

b. Punishment as criminal offense 

a. In General 

Soma courts hold that, in the absence of permissive 
statute, the existence of other remedies, such as execu¬ 
tion or suit, is a bar to contempt proceedings for the 
enforcement of court orders; other courts, however, 
hold that the existence of other remedies does not 
diminish the court's power to punish. 

Some courts have refused to punish for con¬ 
tempt where there was another remedy to enforce 
obedience to their orders,^® and, except where there 
is an express statutory provision permitting it,^® 
it is frequently held that process for contempt to 
enforce obedience to a judgment, order, or decree 


ProoeadtBcrB Invokad "br peraon ag*- 
grlovsd. 

In contempt proceedings invoked 
solely by peraon aggrieved by dis¬ 
obedience of court’s orders, refusal to 
punish is discretionary.—Lentz v. 
Lentz, 19 Ohio App. 329. 

38l N.T.—Thompson v. Thompson, 
188 N.Y.S. 786, 197 App.Dlv. 228. 
37. U.S.—In re Sobol, N.Y., 242 P. 

487, 155 C.C.A. 268. 

Pa.—Ross V. pever, 148 A, 76, 298 
Pa. 146. 

Review of contempt proceedings gen¬ 
erally see Infra i 112. 

Sa Cal.—Elx parte Friday, 82 P.2d 
1117, 188 CaLApp. 660. 

39. Wash.—State v. McCoy, 209 P. 

1112, 122 Wash. 94. 

4a U.S.—E. Ingraham Co. v. Qerma- 
now. QCjLN.Y., 4 P.2d 1002—Coca- 
Cola Co. V. Peulner, D.C.Tex., 7 F. 
Supp. 864. 

“In a civil contempt punishment 
is not discretionary because the ob¬ 
ject is remedial, and the party in¬ 
voking the court’s aid on the con¬ 
tempt has the right to Its remedy.” 
—In re Sylvester. D.C.N.Y., 41 P.2d 
281. 

Affeotlng peouilazy rights 

(1) Where the contempt consists 
in the disobedience of a process or 
order of the court affecting or im¬ 
pairing a party’s pecuniary rights, 


the court has no discretion.—Liv¬ 
ingston V. Swift, 2$ How.Pp.,N.y., 1. 

(2) Extent of indemnity generally 
see infra S 96. 

41. 111.—^Anderson v. Anderson, 124 
lllApp. 618. 

Tenn.—State v. Anderson, 6 Tenn. 
Civ-App. 1. 

Wash — State ex rel. Maslan v. 
Pierce, 28 P.2d 109, 110, 176 Wash. 
676, quoting Oozpiu Jhzis, and fol¬ 
lowed In State ex rel. Bannick v. 
Pierce, 28 P.2d 110, 176 Wash. 700. 
13 C.J. P 64 note 47. 

“An appeal from an inferior to a 
higher court may so transfer the 
proceedings that the appellate court 
may be authorized to enforce [by 
contempt proceedings] an order made 
by the lower, and which has been 
violated by a party to the proceed¬ 
ing.”—State ex rel. Sherman v. 
Thomas, 174 So. 413, 416, 128 Fla. 
231. 

Besson for role 

Contempts are punished as offens¬ 
es against the administration of jus¬ 
tice, and the offense of violating a 
: judicial order is punishable by the 
court which is charged with Its en¬ 
forcement, by whomsoever It may 
have been made.—^Menuez v. G-rimes 
Candy Co., 88 N.B. 82, 77 Ohio St 
; 386, 11 AnmCas. 1087. 

I Court sitting In other division 
I The power may be exercised by 
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court In session, although not sit¬ 
ting at time in division in which 
original cause is to be disposed of. 
—State V. Anderson, 6 TenmClv. 
App. 1. 

4B. U.S.—Anderson v. Comptois, 109 
F. 971, 48 C.C.A. 1. affirmed 111 
F. 998,'60 C.CJL 76. 

13 C.J. p 64 note 47. 

43. Utah.—Ex p. Whitmore, 86 P. 
524, 9 Utah 441. 

44. Tenn.—Justice v. McBroom, 1 
Lea 566. 

45. N.Y.—^Hennig -v. Ahrafiams. 282 
N.Y.S. 970, 246 App.Dlv. 621, af¬ 
firmed 1 N.E.2d 362, 270 N.Y. 626, 
which answers certified question 
284 N.Y.S. 1018, 246 App.Div. 726.' 

18 C.J. p 65 note 60. 

Speotfio remedies 

Where specific remedies are pro¬ 
vided by law, they must be resorted 
to.—State V. Orleans Civ. Dist Ct, 
36 So. 316, 112 1^ 182. 

Bemedy by appeal 
Remedy of county ‘patrqlman, 
where salary fixed by fiscal court 
pursuant to court order, jpas unrea¬ 
sonable, was by appeal, and not by 
procedure for civil'contempt—^Akins 
V. Peak, 40 S.W.2d 324, 289 Ky. 847. 
43. N.Y.—In re Smith's Will, 294 N. 
Y:S. 817, 260 App.Dlv. 178—Rowley 
V. Feldman, 82 N.Y.S. 679, 84 Ap^ 
Div, 400, 18 N.y.Ann.Cas. 178, . 
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for the payment of money will not lie if pajment 
can be enforced by execution,"*^ or if a remedy 
exists by suit.^^ Other courts hold that the exist¬ 
ence of other remedies does not take away or im¬ 
pair their power to punish for contempt^* 

b. Punishment as Criminal Offense 

Ordinarily an act may be punished as a contempt 
although it is also an indictable offense. 

In the absence of constitutional or statutory re¬ 
striction,®® a court has power to punish an act which 
is a contempt notwithstanding such act may like¬ 
wise constitute an indictable offense.®^ 

47. N.T.—Geery v. Geery, 63 N.T. 

262, overruling White v. Gereardt, 

1 Edw. 330—Hennig v. Abrahams, 

282 X.T.S. 970. 246 App.Div. 621, 
affirmed 1 N.B.2d 362, 270 N.T, 626. 
which answers dertlfled Question 
284 N.T.S. 1013, 246 App.Div. 725. 

13 C.J. p 13 note 9. 

48- N.Y.—Houk V. Van Horn. 168 
N.T.S. 701, 102 Misc. 263. 

13 C.J. p 55 note 62. 

Action against sheiiff 

(1) A party injured by the mistake 
of a sheriff In discharge of his offi¬ 
cial duty can hold the sheriff and 
hla sureties liable in damages, and 
cannot proceed against them as for 
contempt 

Mo.—State ex reL Madden v. Pad- 
berg, 101 S.W.2d 1008. 

N.T.—Oswego Sepond Nat Bank v. 

Dunn, 63 How.Pr, 434, reversed 
on other grounds 29 Hun 629, 4 
Clv.Proa 378, reversed on other 
grounds 97 N.T. 149, 49 Am.R. 

517. 

(2) Contempt proceedings against 
sheriffs generally see the C.J.S. title 
Sheriffs and Constables $ 171, also 
67 C.J. p 986 note 93-p 987 note 7. 

4B. Wyo.—Ex p. Bergman, 26 P. 

914, 8 Wyo, 396. 

13 C.J. P.65 note 58. 

Idhai of Judge 

The Judge accused In a grand Jury 
report of conspiring to keep crim¬ 
inals from punishment Is not re¬ 
quired to proceed by action of libel 
Instead of contempt proceedings.— 

Coons V. State, 134 N.E. 194, 191 Ind. 

580, 20 A.L.R. 900. 

MkudaBinB 

The fact that a court may com¬ 
pel the production of records by 
mandamus does not deprive it of the 
more .summary proceedings by con¬ 
tempt—Ex p. Bergman, 26 P. 914, 3 
Wyo. 896. . 

Equity court 

(1) “The mere existence of a right 
to a writ of assistance, or any other 
remedy, does not take away the pow¬ 
er of the court [of equity] to enforce 
Its decrees by attachment and im¬ 
prisonment until the offender con- 


§ 60. Former Adjudication 

Except In the case of a dismissal not on the merits, 
a person cannot be twice tried or punished for the same 
contempt. A dismissal of the main cause, however, or 
an adjudication in a criminal action arising out of the 
same conduct, does not bar a subsequent prosecution of 
the contempt. 

Although, as stated in the C.J.S. title Criminal 
Law § 240, also 16 C.J. p 235 note IS, the consti¬ 
tutional provision protectmg one against being put 
twice in jeopardy for the same offense does not 
apply to contempt proceedings, it has been held 
that a party cannot be twice punished for the same 
contempt,®2 nor tried again therefor after an ad- 

N.T.—Miele v. Aciemo, 202 N.T.g 
816, 122 Misc. 872. 

(2) However, this is true only 
where exceptional conditions Justl^ 
such punishment, as where the per¬ 
jury obstructs the administration of 
Justice. 

U.S.—Ex parte Hudgings, N.T., 39 S. 
Ct 337, 249 U.S. 378, 63 L.Ed. 656, 
11 A.L.R. 333—U. S. v. Kams, D. 

. C.Okl., 27 P.2d 468—U. S. v. Turk, 
D.C.N.T., 10 P.Supp. 967. 
ni.— People V. La Scola, 282 Ill.App. 
328—People v. Anderson, 272 IlL 
App. 93. 

N.Y.—Gemhardt v. Boland, 211 N.T. 
S. 877, 126 Misc. 788. 

(3) In at least one Jurisdiction It 
has been held that a single Justice 
Is entirely without authority to make 
a finding that perjnry has been com- 
mitte'd In any case under any cir¬ 
cumstances and, on the basis of such 
a finding, punish for contempt, public 
policy requiring that the offender be 
left to the criminal' law.—Ex parte 
Holbrook, 177 A. 403, 133 Me. 276. 

(4) False swearing as constituting 
contempt generally see supra 3 24. 

5S. U.S.—McGovern v. U. S., aC.A. 

Ill., 280 F. 73, certiorari denied 42 
S.Ct. 464, 259 TLS.’6&0, 66 L.Ed. 
1073. 

A second conunltmant of a con- 
temnor for a smgla contemptuous 
act is beyond the Jurisdiction of the 
court—Ex parte Moore, 269 P. 664, 
93 CaLApp. 488. 

Fxiox diabsiment 

Where an attorney has been dis¬ 
barred for misconduct in criticizing 
the court a proceeding to punish 
him for contempt for the same lan¬ 
guage will be dlsmissied, since to 
punish him for contemnt would 
amount to the impoaltlon of double 
punishment—^In re Maestretti, 93 P. 
1005, 30 Nev. 191—In na Breen, 93 P. 
1004, 80 Nev. 186. 

Suppression of affldauUlK 
Where, at the time- sat fienr hearing 
a motion to punish, defendant for 
contempt for violating an injunc¬ 
tion, ex parte afildaviitBi taken by pe¬ 
titioners were auppxesaed cm defend- 


sents to comply with the order."— 
Com. -Cr. Lewis. 98 A 31, 263 Pa 176. 

(2) Power of equity courts to pun¬ 
ish generally see supra § 49. 

SO. Md.—Hitzelberger V. State, 196 
A 288. 292, quoting Corpus Jnrls. 
Neb.—Kopp V. State, 246 N.W. 718, 
720, 124 Neh. 363, quoting Oozpns 
Juris. 

Statutory pnnlshment pending In¬ 
dictment 

A statute authorizing commitment 
pending indictment for perjury does 
not prevent the judge from dealing 
with perjury committed In such cir¬ 
cumstances as to constitute con¬ 
tempt. — Blankenburg v. Common¬ 
wealth, 157 N.K 693, 260 Masa 369. 

61. CaL—Ex parte Morris, 227 P. 
914, 194 Cal. 63. 

Fla—Baumgartner v. Joughin, 141 
So. 186, 105 Fla 836, rehearing de¬ 
nied and affirmed 143 So. 436, 107 
Fla 868. 

Md.—Hitzelberger v. State, .196 A 
288, 292, quoting Corpns Jails. 
Masa —. Blankenburg v. Commonr 
wealth, 167 N.E 693, 260 Masa 369. 
Neb.—Kopp V. State, 246 ItW. 718, 
722, 124 Neb. 883, quoting Corpms 
Jhris, 

N.J.—In re Jlbb, 191 A 662, 554, 121 
N.J.Eq. 631, quoting Corpus Jhiis. 
N.T.—^People ex rel. Frank v, Mc¬ 
Cann, 287 N.T.S. 86. 227 App.Div. 
57, affirmed 170 N.B. 898, 263, N-T. 
221 . 

13 C.J. p 56 note 65. 

Bribery 

The fact that bribing or attempt¬ 
ing to bribe a juror or officer ef a 
court Is indictable under the pgwaT 
laws of the state does not ®eprive 
a court of the power of dealing with 
It as a contempt of court—^Bradley 
v. stata 86 S.E. 680, 111 Ga. 168^. IS 
Am,S.R. 167, 50 L.RA. 691. 

Ferjnxy 

(1) Perjury, although a crims. may 
be punished as contempt of court. 
U-S.—XI. S. V. Dachls, D.C.N.T., 3 A; F. 
2d 601. 

N.M.—L<«)ez V. Maee, 87 PM 240, 
38 NM 624. 
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judication and discharge.®^ Likewise, where the 
offender is already in prison for contempt,®^ or is 
out on bail pending habeas corpus proceedings, 
a second order to commit for the same contempt 
will not lie, although a second order may be made 
by the committing court where the contemner has 
been improperly discharged.^® On the other hand, 
a discharge because the court or judge had no ju¬ 
risdiction,®"^ or because of an illegal arrest,®® or 
the insufiSdency of the affidavit,®® is no bar. The 
dismissal of the original action in which an injunc¬ 
tion was granted does not operate to dismiss an 
attachment for contempt in disobeying the injunc¬ 
tion during its life;®® nor does the dismissal of a 
citation by the court on the petition of the com¬ 
plaining party on the hearing of contempt proceed¬ 
ings prevent a subsequent attachment for contempt 
issued on the same subject matter on complaint of 
the same party.®i Furthermore, dismissal or set¬ 
tlement of civil contempt proceedings by a private 


person will not prevent the court from vindicating 
its authority by punishing the act in question.®* 
An adjudication in a prosecution as for a crime 
does not bar a subsequent contempt proceeding 
arising out of the same conduct but wherein the 
issues are different from those in the criminal 
case.®® Even a conviction for the act constituting 
the contempt as a crime or misdemeanor does not 
purge the contempt.®* 

§ 61. Pendency of Other Proceeding's 

At a general rule, the pendency of other proceedings 
for the enforcement of a violated court order does 
not defeat contempt proceedings. 

The pendency of other proceedings having in 
view the enforcement of the violated order, judg¬ 
ment, decree, or mandate will not, as a rule, defeat 
contempt proceedings;®® but there are cases in 
which die rule stated has not been applied.®® 


V. fbooeedhtgis to pumsH 


generli, being neither 


civil actions nor criminal prosecutions, and are usually 
regarded as independent of the cause in which the con¬ 
tempt arises. They are summary In form and In t.he 
absence of statute the procedure therein Is governed 
by com men-law rules. 

A proceeding for contempt is sui generis,®"^ be¬ 
ing neither a “dvil action” nor a “criminal prose¬ 
cution” within the ordinary meaning of those 


§ 62. Nature and Form 

a. In general 

b. Criminal or civil 

a. In General 

Contempt proceedings are aul 

ant's motion, and the hearing was 
continued for the tahing of testi¬ 
mony, such proceedings did not put 
defendant in jeopardy nor constitute 
a bar to a subsequent hearing.—^New 
Jersey Patent Co. v. Martin, C.C. 
Iowa, 186 F. 613. 

53. Mich.—Eaton Rapids v. Homer, 
. 86 N.W. 264, 126 Mich. 62. 

N.V'.—Tates v. People, 6 Johns. 887. 
N.a—Wilson V. Craige, 18 S.B. 716, 
113 N.a 468. 

13 aj. p 65 note 68. 

Dlsohaige on ground of unauthorlied 
punishment 

A party, discharged on habeas cor¬ 
pus troxD. a commitment because the 
punishment inflicted: was unauthor¬ 
ised, could not be tried and convict¬ 
ed 9 galn for the same contempt— 
Snyder v. Van Ingen, 9 Hun, N.T., 
669. 

Mere qnestloiiJng hy a judge of a 
contemner, and his subsequent dis¬ 
charge, held not to constitute such 
a contempt proceeding as to entitle 
him to the defense of being once in 
jeopardy,, on his subsequent arrest 
and trial for contempt.—^People v. 
Barrett, 9 N.T.S. 821, 66 Hun 861, 
affirmed 24 N.B. 1096, 121 N.T. 678. 
64 N.T.—Mendel v. Mendel, 48 Hun 
686, 6 N.T.St 611. 


155. Ill,—^People V. Kavanagh, 77 N. 
B. 107. 220 lU. 49, 110 Am.S.R. 228. 

18 C.J. p 66 note 66. 

56. N.T.—^Tates v. Lansing, 9 Johna 
896, 6 Am.D. 290—^In re Tates, 4 
■Johns. 817, reversed oh other 
grounds 6 Johns. 387. 

67. N.T.—Spalding v. People, 7 Hill 
801, affirmed 4 How..U.S.. 21. 11 
L,Bd. 868. 

58. N.T.—Van Wezel v. Van Weael, 
1 Bdw. 113, appeal dismissed 8 
Paige 38. 

59. tr.S.— New Jersey Patent Co. v. 
Martin, C.C.Iowa. 186 F. 613. 

DeL—State v. Gilpin, 1 DeLCh. 25. 

18 C.J. p 66 note 62. 

00. N.D.—Btate v. Stark County 
DlsL Ct, 143 N.W. 148, 26 N.D. .32, 
39. 

61.' Miss.—Vertner v. Martin, 10 Bm. 
& M. 108. 

63. U.S.—Gompers v.. Buck’s Stove 
& Range Co., App.D.C., 81 S.Ct. 
492, 221 U.S. 418, 66 L.Bd. 797, 84 
L.RJV.,N.S., 874. , 

63. IlL—^People ex rel. Chicago Bar 
Ass’n V. Goodman, 8 N.B.2d 941, 866 
Ill. 346. Ill A.L.R. 1, certiorari 
denied Goodmah v. People of State 
of Illinois ex reL Chicago Bar 
Ass’ll, 68 RCt 49, 802 U.S. 728, 82 


L.E(L 662, rehearing denied 58 S.Ct. 
188, ’802 U.S. 777, 82 L.Ed. 601.- 
Acquittal of criminal charge 
The fact that one has been ac¬ 
quitted of a criminal charge of forg¬ 
ing an Instrument which he had been 
ordered to produce In court, and for 
the failure so to do was In contempt 
of court, will not vacate the order 
of the court—^Brown v. Farley, 88 N. 
J.Eq. 186. 

64. N.T.—Bagan v. Lynch, 8 N.T. 
Clv.Proc. 286. 

N.a— State V. Woodfln, 27 N.C. 199, 
42 Am.D. 161. 

84 Pa.—Com. v. Reed, 69 Pa. 426. 

13 C.J. p 66 note 78. 

68. N.J.—State V. Lee, 1 N.J.Law 
451. 

13 aj. p 66 note 74. 

67. U.S.—Ex parte Grossman, 46 S. 
Ct 832, 267 U.S. 87, 69 L.Ed. 627, 
88 A.L.R. 181. 

IlL—People V. Panthlre, 143 N.B. 476, 
'811 111. 622—^Daniel Boone Woolen 
Mills V. Laedeke, 238 IlLApp. 92. 
Mont—State v. District Court of' 
Eighth Judicial DIst, In and for 
Cascade County, 282 P. 204, 72 
Mont 206—State v. District Court 
of Third Judicial Dlst. 186 F. 1112,' 
66 Mont 6'78. ' “ ' 
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terms.®* Further, it is said that there is no fixed 
formula for contempt proceedings, and that techni¬ 
cal accuracy is not required.®® They are in general 
summary in nature.'^® 

While statutes and constitutional provisions gov¬ 
erning the procedure in contempt proceedings must 


be observed,"! in greneral, the procedure is governed 
by common-law rules'^® and is not restricted to the 
procedure prescribed by the cruninal law.?® It has 
been said that a court may adopt its own procedure 
provided that the contemner is accorded due proc¬ 
ess of law,?4 and under some statutes the selec- 


N.C.—In re Hegre, 173 S.B. 346, 206 
N.C. 625. 

Okl.—State v. Martin, 256 P. 667. 125 
OkL 51, followed In Dancy v. 
Owens, 258 P. 879, 126 Okl. 37. 
S.D.—Simmons v. Simmons, 278 N.W. 
627. 

13 C.J. p 66 note 76. 

Attomey may Ibe disbarred and 
punished for contempt in the same 
proceeding.—State v. Albln, 161 N.E. 
792, 118 Ohio St 627. ■ 

Suit to enforoa lajTULotion 
The powers of the court to ptmlah 
for contempt In falling to obey an 
Injunction cannot be Invoked by suit 
for a decree enforcing the order of 
Injunction and compelling compli¬ 
ance of defendant therewith.—Gor¬ 
ham V, New Haven, 72 A. 1012, 82 
Conn. 153. 

U.S,—Myers v. IT. S., Mo.. 44 S. 
Ct 272, 264 U.S. 95, 68 L.Ed. 577 
—Clark V. U. S., aaA.MInn.. 61 
F.2d 695, affirming and remanding 
for resentence, D.C., U. S. v. Clark, 
1 F.Supp. 747, certiorari granted 
Clark V. U. S., 63 S.Ct 314. 287 XJ. 
S. 596, 77 L.Ed. 519, affirmed 53 S. 
CL 486, 289 U.S. 1, 77 L.Bd. 993— 
Conley v. U. S., CC.A.Minn,, 69 F, 
2d 929-nBowles v. U. S.. C.aA.Md., 
60 F.2d 848, certiorari denied 62 S. 
Ct 29, 284 U.S. 648, 76 L,Bd. 660 
—^Armstrong v. U. S., CCJLInd., 18 
F.2d 371, certiorari denied 48 S.Ct 
30, 276 U.S. 634, 72 L.Ed. 412— 
In re Paleals, C.CJLN.Y., 296 F. 
403, certiorari denied Paleals v. 
Saper, 44 S.Ct 404, 264 U.S. 591, 
68 L.Ea. 866. 

Mass.—New York Cent R. Co. v. 

Ayer, 148 N.B. 567. 253 Mass. 122. 
Neb.—Wright v. Barlow, 271 N.W. 
282. 

OkL—State v. Owens, 266 P. 704, 126 
Okl. 66, 63 A.L.R. 1270, followed 
In Dancy v. Owens, 268 P. 879, 126 
OU. 87. 

May be rMorted to In a dvU or 
criminal action.—^In re Hege, 172 S. 
B. 345, 205 N.C 625. 
ftnmnnlty of females fjrom aszest 
Contempt proceedings are not civil, 
mesne, or final process within the 
meaning of statutes exempting fe¬ 
males from arrest or imprisonment 
on such process. 

Mich.—Carnahan v. Carnahan, 107 N. 
W. 73, 143 Mich. 390, 114 Am.S.R. 
660, 8 Ann.Cas. 58 and note. 

N.J.—Grant v. Clark, 88 N.J.Law 267. 
69, U.S,—Woodslde v. U. S., C.C.A. 

■ Va., 60 F.2d 823—Kublk v. U. S., 
C.C.ANeb., 67 F.2d 477—^Armstrong 


V. U. S., C.C.A-Ind., 18 F.2d 871, 
certiorari denied 48 S.Ct 30, 275 U. 
S. 534, 72 L.Ed. 412—Schwartz v. 

U. S., C.C.A.Va.. 217 F. 866—U. S. 

V. French, D.C.Mich., 9 F.Supp. 30. 

TO. U.S.—Ryala v. U. S., C.CA..Fla.. 
69 F.2d 946. 

Cal.—HotaUng v. Superior Court. 
City and County of San Francisco, 
217 P. 73. 191 Cal. 601, 29 A.L.R. 
127—Ex parte Roth, 39 P.2d 490. 
3 Cal.App,2d 226. 

Ind.—State v. Shumaker, 164 N.E. 

408, 200 Ind. 716, 63 A.L.R. 218. 
Mass.—W. A. & H. A. Root v. Mac¬ 
Donald,. 157 N.E. 684, 260 Mass. 344, 
54 AL.R. 1422. 

OkL—State v. Martin, 266 P. 667, 125 
Okl. 51. 

Or.—State v. McClain. 298 P. 213, 136 
Or. 60. I 

13 C.J. p 56 note 77. I 

‘Tor disobedience of its decree a 
court may inflict summary punish¬ 
ments.”—^Lindsey v. Lindsey, 164 S. 
E. 551, 168 Va. 647. 

Law limiting power to punish con¬ 
tempts has been held not to affect 
the power of a court to punish con¬ 
tempts by summary proceedings.— 
Maynard v. U. S., 23 F.2d 141, 67 
App.D.a 314. 

71. Ky.—Green v. Commonwealth, 
264 S.W. 1084, 204 Ey. 530. 

Me.—Charles Cushman Co. v. Mac- 
kesy, 200 A. 505. 

Mont—State v. District Court of 
First Judicial Dist in and for 
Lewis and Clark County, 191 P. 
772, 68 Mont 276. 

OkL—Cannon v. State, 55 P.2d 185, 
68 Okl.Cr, 461—^Wofford v. State, 
243 P. 988, 33 OkLCr. 288—Emery 
V. State. 232 P. 128, 29 OkLCr. 29. 
Op.—S tate v. Mount, 10 P.2d 606, 189 
Or. 694—Merritt v. Merritt 288 P. 
1054, 138 Or. 118. 

“Legislature may regulate the 
practice in proceedings for contempt 
in cases . . . [coming within a 
statutory extension of acts consti¬ 
tuting contempt].’—People v. White, 
166 N.E. 100, 107. 384 IlL 465, 64 A. 
L.R 1006. 

Statutes held constitutioaBl 
Iowa.—State v. Baker, 270 N.W. 359- 
Piooeedings held in coximilianoe with 
statutes 

Ohio.—State ex rel. Talaba v. More¬ 
land, 9 N.E.2d 288, 132 Ohio St 
482. 

Pnalriimemt of eleotion Judges aud 
dlexka 

(1) Contempt proceedings against 
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Judge of election for misbehavior at 
polls were govenied by statute and 
not common-law rules.—^People ex 
rel. Rusch y. Johnson, 256 IlLApp. 
288. 

(2) The legislature could constitu¬ 
tionally provide for the summary 
trial of such statutory contempts 
without formal proceedings.—^People 
ex reL Rusch v. Montesano, IlLApp., 
12 N.E.2d 915—^People ex rel. Thoney 
v. Sylvester. 242 IlLApp. 565. 

Tn Oklahoma 

• (1) Contempts of court are gov¬ 
erned by constitutional and statutory 
provisions, and not by common-law 
rules.—Deaklns v. State, Cr., 71 P.2d 
502—Cannon v. State, 65 P.2d 136, 
58 OkLCr. 461—^Moore v. State, 272 P. 
1032, 41 Okl.Cr. 810. 

(2) Constitutional provision that 
In no case shall penalty or punish¬ 
ment be Imposed for contempt until 
opportunity to be heard Is given ab¬ 
rogates doctrine that proceedings to 
punish for contempts are sul generis. 
—Caimon v. State, supra. 

(3) In proceedings for Indirect 
contempt, the court Is obliged to 
follow the statutory requirements 
whether the purpose of the proceed¬ 
ing is civil or criminal in its na¬ 
ture, and the rights of defendant 
are not abrogated because the prose¬ 
cution was brought in the form of a 
civil action.—^Woodworth v. Wood- 
worth, 48 P.2d 1062, 178 OkL 664. 

(4) A proceeding for an Indirect 
contempt Is civil In its nature.—^Ex 
'parte Plaistrldge, 173 P. 646, 68 Okl. 
256. 

(6) Where a proceeding for Indi¬ 
rect contempt Is for the benefit of a 
private party litigant the rules and 
statutes applicable to civil proceed¬ 
ings apply.—Townsend v. Townsend, 
60 P.2d 147, 174 OkL 186. 

7a. Tex—Ex parte McGraw, 277 S. 

W. 699, 102 TexCr. 106. 

78. Ky.—^Henry v. Wilson, 61 S.W. 

2d 805, 249 Ky. 589. 

Statute limited la application to 
orlminal actions has been held In¬ 
applicable to contempt proceedings 
prosecuted on relation of a privf^e 
party.—State v. Stubble, 276 P. 679, 
128 Or. 667, recalling mandate and 
modifying Judgment 278 F. 895. 128 
Or. 46, 

74. Md.—In re Lee, 183 A. 660, 170 

Md. 48. certiorari d^led 66 S.Ct 

947, two cases. 298 U.S. 680, 80 L. 

Ed. 1400. 
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tion of the procedure in matters of contempt is also 
discretionary with the courtJ® The character of 
the proceedings to be followed in a given case is 
often a question of much difficulty^® 

' A contempt proceeding is generally regarded as 
an original special proceeding, collateral to, and 
independent of, the cause in which the contempt 
arises,although there is some authority in con¬ 
flict with this statement.78 It has been said that 
the fact that the punishment for contempt is im¬ 
posed by a judge sitting in equity does not make 
the contempt proceeding equitable in character,7® 
but it has also been said that when a court of 
equity resorts to contempt proceedings to enforce 
its original decree the proceeding in aid of its orig¬ 
inal jurisdiction is not thereby changed from one 
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of equitable cognizance to one of criminal cog¬ 
nizance.®® 

A contemnor who voluntarily submits to the ju¬ 
risdiction of the court cannot complain of the 
character of the proceedings.®^ 

Summary punishment of direct criminal con¬ 
tempts. Although, as has been broadly hereinbe¬ 
fore stated, all contempt proceedings are summary 
in form, proceedings for contempts committed out¬ 
side the presence of the court, or constructive con¬ 
tempts, are less summary than proceedings for di¬ 
rect contempts committed in the presence of the 
court.®® It is generally held, both under the 
common law and statutes, that direct criminal con¬ 
tempts committed in the presence of the court,®® 
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7S. Or.—State v. Sleber, 88 P. 818, 
49 Or. 1. 

7a N.M.—CJostllla Land, eta, Co. v. 
AUen, 110 P. 847, 16 N.M. 628. 

77. Ala—Eobertaon v. State, 104 So. 

661. 20 AlaAnP. S14. 

N.M.—State ex rel. Simpson v. Armi¬ 
jo, 31 P.2d 703, 38 N.M. 280. 

13 C.J. p 66 note 79. 

Criminal or civil contempt proceed¬ 
ings as Independent of main oaae 
see subdivision b infra 
IMOM outslda of pendingr oanee 
are zalaed by a contempt proceeding, 
and, wblle it may be collateral to 
main cause. It la not part thereof. 
—Robertson v. State, 104 So. 661, 20 
AlaApp. 614. 

Contempt prooeedinga for dlaobedl. 
enoe of deozea are Independent and 
' separate from the original suit— 
Cheney v. Richards, 166 A. 642, 130 
He. 288. 

Contempt proceedings In chanoezy 
growing out of party’s refusal to 
obey chancellor's order are collateral 
to main' suit—Culpepper v, Culpep¬ 
per, 188 So. 799, 103 Fla. 390. 

7a U.S.—Bessette ▼. ‘W. B. Conkey 
Co., Ind., 24 S.Ot 666, 194 U.S. 824, 
48 L.Ed. 997. 

13 C.J. p 56 note 80. 

Civil contempt proceeding as part of 
main case see subdivision b Infra. 
Prooeedtng fOr dlsobedienoe of bu 
Junotlon Is not independent of the 
decree which it seeks to enforce, but 
Is an incident of the original action, 
in effect an application for,an execu¬ 
tion of a Judgment already rendered, 
and should not be commenced as a 
separate action.^orham v. City of 
New Haven, 72 A 1012, 82 Conn. 168. 

79. Ala.—Robertson v. State, 104 So. 
661, 20 Ala.App. 614, 

8a Wash.—^Feek v. Reek, 60 F.2d 
686, 187 , Wash. 678-*State ^v. Su¬ 
perior Court, in and for Spokane 
County, 266 P. 1026, 148 Wash. 677. 


81. U.S.—In re Newman, N.T., 2141 
F. 69. 130 C.C.A 609. 

8a. He.—Charles Cushman Co. v. 
Hackesy, 200 A 605. ! 

Md.—Hltzelberger v. State, 196 A 
288. 

83. TJ.S.—Fleming v. TJ. S., C.aA 
China, 279 F. 618, appeal dismissed 
43 S.Ct 10, 260 V.S. 762, 67 L.Ed. 
496. 

Cal.—^Laplque v. Superior Court of 
Los Angeles County, 229 P. 1010, 
68 CalApp. 407—Bx parte Lake, 
224 P. 126. 65 €al.App. 420. 

Colo.—Joslyn v. People, 184 P. 376, 
67 Colo. 297, 7 AL.R. 889—Lind¬ 
sey V. People, 181 P. 631, 66 Colo. 
848. 

Fla.—State v. Lehman, 129 Bo. 818, 
100 Fla. 481, modifying order 128 
So. 811, 100 Fla. 478. 

IlL—In re Kelly's Estate, 6 N.E.2d 
113, 866 Ill. 174, affirming 1 N.E.2d 
905, 286 IlLApp. 143—People v. 
Whitlow, 191 N.B. 222, 867 Ill. 84, 
reversing 272 IllApp. 7—People v. 
Sherwln, 188 N.B. 484, 364 HI. 871 
—^People V. Andalman, 178 N.B. 
412, 346 HL 149—People v. Mc¬ 
Laughlin, 166 N.E. 67, 384 HL 864 
—People V. McDonald, 146 N.B. 
636, 814 m. 648--People v. An¬ 
derson, 18 N.B.2d 680, 294 Ill. 
App. 109—People v. Berof, 7 N. 
E.2d 919, 290 HLApp. 1, affirmed 11 
N.B.2d 936,367 lUApp. 464—People 
v. Rongettl, 250 IlLApp. 428, re¬ 
versed on other grounds 176 N.K 
292, 344 in. 107—People v. Clancy, 
289 Ul.App. .369—^People v. Hades- 
man, 223 HLApp. 219. 

Me.—Charles Cushman Co. v. Macke- 
sy. 200 A 605. 

Mo.—Bender v. Toung, 262 S.W. 691, 
27 AL.R. 1219—State ex rel. Cald- 

r weU V. CockreU, 217 S.W. 624, 28p 
Mo. 269—In re Clark, 106 S.W. 990, 
208 Mo. 121, 16 L.R.A,N.S., -889. 

N.C.—Snow V. Hawkes, 111 S.E. 621, 
188 N.C. 866, 23 AL.R. 188. 

Tex.—Ex parte Hill, 52 S.W.2d 867, 

I 122 Tex. 80. 


"When all of the acts and the 
proof of them occur before the court 
so that the Judge has full knowledge 
of every element of the contempt, 
without depending upon evidence of 
other facts, the punishment may be 
summary."—^People v. Berof, 11 N.E. 
2d 936, 937, 867 HL 464, affirming 7 
N.K2d 919, 290 IlLApp. 1. 

Season for rule ' 

"It may be conceded that this 
[summary] method of dealing with 
direct contempt Is an anomaly In our 
law, which guarantees due process of 
law. However, it grows out of ne¬ 
cessity and is deemed essential* In 
order to enable courts to preserve 
their existence and power and to 
confer upon society the rights which 
they are instituted to protect.”—Ru¬ 
bin V. State, 211 N.W. 9216. 931, 192 
Wls. L 

Procedure held oonstltntioaal 
Summarily adjudging attorney 
guilty of contempt, committed In im¬ 
mediate presence of court, pursuant 
to statute, was not contrary to C3on- 
stltution.—Rubin v. State, 211 N.W. 
926, 192 Wls. 1. 

Use of preUmlnaxy proceedings Is 
unnecessary and does not vitiate the 
proceedings.—People v. Clancy, 289 
IllApp. 369. 

By statute 

U.S.—RyaJs v. U. S., C.C.AFla., 69 
F.2d 946—O’Connell v. U. S., CC. 
AN.T., 49 F.2d 201, certiorari 
granted 60 S.CL 461, 281 U.S. 716, 

74 L.Ed. 1136, certiorari dismissed 
61 S.Ct 658, 76 L.Bd. 1472—U. S. v. 
Dachls, D.C.N.T., 86 F.2d 601. ‘ , 

Alaska.—In re Stabler, 7 Alaska 186. 
CaL—Blodgett v. Superior Court of 
'Santa Barbara County, 290 P. 298, 
210 CaL 1, 72 AL.R. 482—Ex parte 
Cunha, 11 P.2d 902, 128 CaLApp. 
626, rehearing denied 18 P.2d 979, 
123 Cal.App. 625. 

Md.—Hltzelberger v. State, 196' A 
288. 

Mo.—State ex reL Caldwells v. OoA- 


n 
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•or so near thereto as to interrupt the proceed¬ 
ings,84 may be punished summarily, or summarily 
absolved,86 if the court has judicial cognizance of 
the facts constituting contempt.86 The court may 
adopt such mode of proceeding as it deems prop¬ 
er,*'^ provided that the person charged is given an 
opportunity for explanation and defense.®® How¬ 
ever, it has been held that the contemnor is not 
entitled to a reasonable time to make a defense.®® 
While it has been broadly stated that the punish¬ 
ment of direct contempts is entirely summary,®® 
summary, procedure has been held improper where 
the court has no direct knowledge of the facts 
constituting contempt.®^ The extent to which par¬ 
ticular procedural requirements applicable to con¬ 
tempt proceedings generally are disregarded in pro¬ 


ceedings for direct criminal contempts is shown in 
§§ 71, 77, 82, and 84 to 89 infra. 

b. Criminal or Civil 

Contempt proceedings are generally regarded as be* 
Ing of two classes: Those brought to vindicate the dig¬ 
nity and authority of the courtj and those brought 
to preserve and enforce the rights of private parties. 
The procedure In the two classes differs. The former 
are, as a rule, held criminal In their nature and are 
generally governed by the rules applicable to criminal 
cases. They are treated as Independent actions. The 
latter are generally held to be remedial and civil In their 
nature and part of the action In which they arise. 

It has frequently been stated, without express 
reference to the differentiation between proceedings 
for various types of contempts hereinafter consid¬ 
ered, that contmnpt proceedings generally are crim¬ 
inal®* or quasi-criminal®8 in tibeir nature, and gov- 


rall, 217 S.W. 524, 280 Mo. 269— 
In re Clark, 108 S-W. 990. 208 Mo. 
121, 15 LJEl.A.,N.S., 389. 

Ohio.—State ex rel. Talaba v. More¬ 
land, 9 KE.2d 293. 182 Ohio St 
482. 

Okl.—Moss V. Arnold, Or., 76 P.2d 
491—Deaklns v. State, Cr., 71 P.2d 
602—Blanton v. State, 289 P. 698. 
31 OkLCr. 419. 

Or.—Bust V, Pratt, 72 P.2d 632— 
State V. DrlscoU, 60 P.2d 681, 151 
Or. 363. 

Pa.—Snyder’s Case, 162 A 33, 301 Pa- 
276, 76 AL.K. 666—In re MacDon¬ 
ald. 168 A 621. 110 Pa.Super. 362. 
Wash.—State v. Wlnthrop, 269 P. 
798, 148 Wash. 626, 69 AL.R. 1265. 

9L Fla.—State v. Lehman, 129 So. 
818, 100 Fla. 481, modifying 128 So. 
811, 100 Fla. 473. 

Pa.—Snyder’s Caae, 162 A 33, 801 
Pa. 276, 76 AL.R 666. 

By ctatnta 

U.S.—Ryals v. U. S.. C.C.AFla., 69 
F.2d 946—O'Connell v. U. S., C.C. 
AN.T., 40 F.2d 201, certiorari 
granted 50 S.Ct 461, 281 U.S. 716, 
74 LFd. 1136, certiorari dismissed 
61 S.CL 668, 76 L.Ed. 1472—U. S. 
V. Dachls. D.C.N.Y., 36 F.2d 601. 
Md.—Hitaelberger v. State. 196 A 
288. 

Ohio.—State ex rel. Talaba v. More¬ 
land, 9 N.F.2d 293, 132 Ohio St 482. 

86, Ohio.—State ex reL Talaha v. 
Moreland, supra. 

8& Neb.—Gonzalez v. State, 226 N. 

. _ W. 801, 119 Neb. 18. 

87. tJ.S.—Ex p. Savin. Cal., 9 S.CL 
699, 181 n.S. 267, 33 L.Ed. 160. 

Md.—Hltzelberger v. State. 196 A 
288. 

S.D.—State v. Moody, 196 N.W. 600, 
601, 47 S.D. 111, quoting Coxpuz 
3tals. 

, 88 , xr.s.— Ex p. Savin, Cal.. 9 S.Ct 
699, 181 I7.S. 267, 33 L.Ed. 150. 
B.D.—State v. Moody. 196 N.W. 600. 


601, 47 S.D. 111, Quoting Ooxpns 
JiLxia 

88. WIs.—Rubin v. State, 211 N.W. 
926, 192 WIs. 1. 

9a Ind.—Dale v. State, 160 N.E. 
781, 198.1nd. 110, 49 AL.R. 647, er¬ 
ror dismissed 47 S.Ct 332, 273 U.S. 
776, 71 L.Ed. 886, and 47 S.Ct 691, 
274 U.S. 744, 763, 71 L.Ed. 1822. 

91. Ul.—People V.. Hadley. 262 Ill. 
App. 444. 

Tex.—Ex parte HUl, 62 S.W.2d 867. 
122 Tex, 80. 

99. Fla.—^Bx parte Crews, 178 So. 
276. 

lowa-^oynet v. Utterback, 196 N. 

W. 694, 196 Iowa 1040. 

Mont—State ex rel. Lloyd v. Dis¬ 
trict Court of Third Judicial Dlst 
in and for Deer Lodge County, 72 
P,2d 1014—State v. District Court 
of Eighth Judicial Dlst, in and for 
Cascade County, 232 P. 204, 72 
Mont 206—State v. Ninth Judicial 
Dist Ct. 86 P. 798, 34 Mont. 258. 
Neb.—McCauley v. State, 246 N.W, 
269, 124 Neb. 102—Purrer v. Ne¬ 
braska Bldg, & Inv. Co., 189 N.W. 
296, 109 Neb. 1—Bee Pub. Co. v. 
State, 186 N.W. 839, 107 Neb. 74. 
N.C.—In re Hege, 172 S.B.' 345, 206 
N.G. 625, > 

Tex.—Ex parte Cragg, Cr., 109 S.W. 
2d 479. 

“Generally speakin® contempt pro¬ 
ceedings are criminal In their nature, 
and this Is true regardless of wheth¬ 
er they grow out of criminal or civil 
actions,"—Ex parte Scott Tex., 128 
S.W.2d 306, 311, citing Cozpiu Jula. 
Special proceeding, oxhninal in char* 
actar 

Nev.—In re Rights to Waters of 
Barber Creek, etc,, in Doiiglas 
‘ County, 206 P. 618, 620,‘46 Nev. 
264, rehearing denied 210 P. 563, 46 
Nev. 254. 

Both direct and indirect contempts 
Mont.—In rp Bxims, 271 P. 489, 88 
Mont 200—State v. District Court 


of First Judicial Dlst In and for 
Lewis and Clark Gounty, 191 P. 
772, 68 Mont 276. 

In Oalifomia 

(1) “Contempt of court is a speci¬ 
fic criminal offense. ... A con¬ 
tempt proceeding is not a civil ac¬ 
tion, either at law or In equity 
. . . though it may be ancillary 
thereto . . . but is a separate 
proceeding of a criminal nature and 
summary character ... in which 
the court exercises a limited Jurisdic¬ 
tion . . . and the people of the 
state prosecute the action."—Hotal- 
ing V. Superior Court, City and Coun¬ 
ty of San Francisco, 217 P. 73, 74, 191 
Cal. 601, 29 AL.R. 127—Ex parte 
Roth, 39 P.2d 490, 3 CaLApp.2d 226. 

(2) Contempt proceedings are crim¬ 
inal In natura—Selowsky v. Superiof 
Court of Napa County, 181 P. 652, 
180 Cal. 404—^HalL v. Superior Court 
In and for Riverside County, 12 P.2d 
1067, 124 CaLApp. 608—Laplque v. 
Superior Court of Los Angeles Coun¬ 
ty, 229 P. 1010. 68 CaLApp. 407—Ex 
parte Lake, 224 P. 126, 65 CaLApp. 
420 - 7 BX parte Von Gerzabeck, 219 P. 
479, 68.Cal.App. 667—Myers v. Su¬ 
perior Court in and for Los Angeles 
County, 189 P. 109, 46 Cal.App. 206. 

88. Iowa.—State v. Baker, 270 N.W. 
359. 222 Iowa 903. 

N.D.—State v. Babcock, 261 N.W. 
849, 64 N.D. 288. 

Ohio.—Iron Molders’ Union of North 
America v. I. & E. Greenwald Co., 
4 Ohio N.P.,N.S., 161, affirmed L & 
B, Greenwald Co. v. Iron Molders’ 
Union of North America, 84 N.E. 
1128, 77 Ohio St 618, 50 Ohio L.R. - 
506, 62 Clnc.L.Bul. 601—In re Ha¬ 
beas Corpus of John BL Quick, 1 
Ohio N.P.,N.S., 67. 

Or.—State v. Mount 10 P.2d 606, 189 
Or. 694—Warren Const Co. v. 
Grant 299 P. 686, 137 Or. 410, re¬ 
hearing denied 2 P.2d 1118, 137 Or. 
410^Merrltt v. Merritt • 288 P. 
1054, 138 Or. 118. 
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erned by the rules applicable to criminal cases,®* 
and nothing may be indulged in favor of their 
validity,® ® but the statutory and constitutional pro¬ 
visions relating .to the rights and privileges of one 
charged with a crime are not all vouchsafed to the 
contemnor.®® On the other haind, it has been said 
that, while a contempt proceeding has some of the 
characteristics of a criminal action, it is a civil 
proceeding.®^ 

In accordance with the classification discussed in 
§§ 5 and 6 supra, of contempts as criminal and 
civil, proceedings for contempt are generally simi¬ 


larly classed as criminal or civil,®® as punitive or 
remedial,®® or as those prosecuted to preserve the 
power and vindicate the dignity of the court, and 
to punish for disobedience of its orders, and those 
instituted to preserve and to enforce the rights of 
private parties to suits, and to compel obedience 
to orders.and decrees made to enforce the rights 
and to administer the remedies to which the court 
has found them to be entitled.^ Unless it is made 
uniform by statute,® the procedure in the two class¬ 
es of proceedings differs widely® and defendant is 
entitled to know* from the outset,® or, at least, in 


94 Fla.—Ex parte Crews, 173 So. 
276. 

Mont— State ex rel. Lloyd v. Dis¬ 
trict Court of Third Judicial Diet 
in and for Deer Lodae County, 72 
P.2d 1014. 106 Mont 281. 

Neb.—McCauley v. State, 248 N.W. 
269, 124 Neb. 102—Purrer v. Ne¬ 
braska Bldg. & Inv. Co., 189 N.W. 
295, 109 Neb, 1—Bee Pub, Co. v. 
State, 185 N.W. 889, 107 Neb. 74. 
N.D.—State v. Babcock, 261 N.W. 849. 
64 N.D. 288. 

Proceedings should conform, as 
nearly as possible, to the* proceedings 
in criminal cases. 

Conn,—McCarthy v. Hugo, 78 A, 778, 
82 Conn. 262, 135 Am.S.R. 270, 17 
AnnuCas. 219. 

Tex.—Ex parte Scott, 123 S.W.2d 306, 
311, citing Coipu Jozln—Ex parte 
Cragg, Cr., 109 S.W.2d 479. 

96. CaL—People v. Bmstlng, 226 P. 
841, 66 CaLApp. 797—People v. 
Hadley. 226 P. 841. 66 Cal.App^ 795 
—People V. Hadley, 226 P. 836, 66 
Cal.App. 870—Myers v. Superior 
Court in and for Los Angeles 
County, 189 P. 109, 46 Cal.App. 206, 
N.a—In re Hege, 172 S.E. 846, 205 
N.C. 625. 

Ohio.—In re Habeas Corpus of John 
a Quick, 1 Ohio N.P.,N.S., 67. 
Frooeedings ate stzlctl Juris 
CaL—Laplque v. Superior Court of 
Los Angeles County, 229 P. lOfti, 
68 Cal.App. 407. 

96. as,—Ex parte Grossman, 46 S. 
Ct 832, 267 as. 87, 69 KEd. 627. 
88 . A.L.R 131. 

Iowa.—State v. Baker, 270 N.W. 359, 
222 Iowa 903. 

97. Wash.—State v, Plese, 285 P. 
961, 184 Wash. 448. 

98. Yt—In re Morse, 126 A. 660, 98 
Vt 86. 36 A.L.a 627. 

Wyo.—Tucker v. State, 261 P. 460, 
86 Wyo. 480.. 

OlvU or ftrirntTtfli attabhineiLt 
Attachments for contempt are ei¬ 
ther civil or crimlnaL or .both. Civil 
attachment Is to compel obedience to 
Order or to do some act for benefit 
of par^ litigant, where failure was 
not Gontumacioua. Criminal attach¬ 


ment la for disrespectful or contuma¬ 
cious conduct toward court, and is 
punitive.—Jones v. State, 144 S.B. 
106, 166 6a. 563—Davis v. Davis, 74 
S.E. 830, 138 6a. 8. 

99. Qa.—^Hancock v. Hennedy, 95 S. 
B. 786, 22 Ga.App. 144. 

"[Punitive] proceeeding ... Is 
Intended to punish the offender for 
a past act of omission or commission 
which has disturbed the regular pro¬ 
ceedings of the court interfered with 
its proper functioning, resisted its 
authority, or reflected contempt up¬ 
on it .. . [A] remedial proceed¬ 
ing is instituted to preserve and en¬ 
force the rights of private parties, 
and may be resorted to as a means 
of compelling obedience to such 
court orders or duties as the offend¬ 
ers may willfully oi; fraudulently fail 
or refuse to perform."—^Hancock v. 
Kennedy, supra. 

Obitraotion of Jutloe by oorrupt- 
lag Jurors was not a wrong to an In¬ 
dividual suitor or to the Judge as a 
person, but was a "public wrong" or 
a wrong to organized society, and 
contempt proceeding for the punish¬ 
ment thereof was not remedial or 
coercive, but solely punitive.—^In re 
Opinion of the Justices, Mass., 17 N. 
E.2d 906. 

L Ill.—People V. Elbert, 122 NJL 
816, 287 III 458—Daniel Boone 
.Woolen Mills v. Laedeke, 288 Ill, 
App. 92. See People v. Buconlch, 
199 I11A.PP. 410—People v. Prled- 
lander, 199 HLApp. 300—People v. 
Samuel, 199 IlLAj>p.'294. 

Kan.—State ex rel. Jones v. Miller, 
75 P.2d 239, 240, 147 Kan. 242, cit¬ 
ing OoTpns Juris. 

Mich.—Anderson v. Rice, 244 N.W. 
182, 269 Mich. 626. 

Miss.—Ramsay v. Ramsay, 88 So. 
280, 281, 126 Miss, 716, quoting 
Corpus Juris, and quoted in Han¬ 
na v. State ex rel. Rice, 168 So. 
871, 374, 169 Miss. 314. 

Neb.—Maryott v. Maryott. 246 N.W. 
848, 124 Neb. 274. 

N.M.—State v. Magee Pub. Co., 224 
P. 1028, 29 N.M..466, 88 A.L.R. 142! 
Ohio.—Hayes v. Hayes, 11 Ohio App. 
10 . 


Okl.—State v. Martin, 266 P. 667, 126 
Okl. 61—Morgan v. National Bank' 
of Commerce of Shawnee, 217 P. 
888 , 390, 90 OkL 280, citing Oorpu 
juris. 

S.D.—State v. Amerlcan-News Co., 
258 N.W. 492, 62 S.D. 466. 

Va.—Drake v. National Bank of Com¬ 
merce of Norfolk. 190 S.E. 802, 109 
A.L.R 1617—Roanoke Waterworks 
Co. V. Roanoke Glass Co., 144 S.B. 
460, 161 Va. 229. 

18 C.J. p 67 note 84. 

"Proceedings for contempt are 
sometimes resorted to for the pur¬ 
pose of enforcing private rights, as 
distinguished from vindicating the 
authority of the court and punishing 
the offender."—Oakland Coal Co. v. 
Wilson. 149 N.E. 64, 66, 196 Ind. 601. 

In IVonlsiaiia, the object and pur¬ 
pose of a proceeding for contempt is 
to vindicate the authority and main¬ 
tain the dignity of the court, and It 
cannot be resorted to for the enforce¬ 
ment of civil remedies, save in ex¬ 
ceptional cases.—State v. Orleans 
Civ. Dist. Ct, 86 So. 316, 112 La. 182. 

2 . In California, both civil and crim¬ 
inal contempts are provided for in 
the code of civil procedure and are 
governed by the same rules. Con¬ 
tempts which are also misdemeanors 
are to be dealt, qua misdemeanors, in 
accordance with the rules prescribed 
In the Penal Code.—^Ex parte Mor¬ 
ris, 227 P. 914, 194 Cal. 63. 

In Xalne, "the distinction [between 
constructive civil and criminal con¬ 
tempts] is not of importance, for the 
procedure in both cases, in so far as 
equity decrees are concerned, is gov¬ 
erned by . . . statutory provi¬ 
sions."—Charles Cushman Co. v. 
Mackesy, 200 A. 605, 608, 135 Me. 490. 

& N.J.—Dorrlan v. Davis, 147 A, 
888 , 105 N.J.Eq. 147. 

4. U.S.—Schwartz v. IT. S., W.Va., 
217 V see, 188 C.C.A. 676. 

Wls.—State v. Vqrage, 187 N.W. 880, 
117 Wla. 296. 23 A.L.H. 491. 

13 C.J. p 62 note 56 [a]. 

5. U.S.—Federal Trade Commission 
V. A. McLean & Sons, C.C.A., 84 F/ 
2 d 802. 
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season * whether the proceedings are civil or crim¬ 
inal in their nature. 

Determination of character. In general, the char¬ 
acter of the contempt proceeding is determined by 
the nature of the contempt involved, regardless of 
the cause in which the contempt arose,^ but since, 
as appears in §§ 5 and 6 supra, a contempt may 
be of a dual nature, both civil and criminal,’the 
proceeding to punish it may likewise be of a dual 
nature, and both a criminal and a civil proceed¬ 
ing and it has been held that an order for the 
payment of part of a fine to the state can be sup¬ 
ported only in a proceeding for criminal contempt, 
and for the payment of part to a private litigant 


only in a proceeding for civil contempt® It has 
been said that the real character of the proceed¬ 
ings is to be determined by the relief sought,!® 
and the proceedings are to be regarded as criminal 
when the purpose is primarily punishment, and dvil 
when the purpose is' primarily compensatory or 
remedial.!! it has also been said that the char¬ 
acter and purpose of the proceeding, rather than 
the fact of punishment,!® or the character of the 
act punished,!® determines whether the proceeding 
is criminal or civil. It is sometimes difficult to 
determine whether the proceedings are civil or 
criminal,!^ and it has been held that in doubtful 
cases the form in which the proceeding is brought 
win determine its character,!B but it h^ also been 


& tr.S.— In re GuaBarOl, C.CA.N.T.,j 
74 F.2d 671, 673. 

ConsegnaiLoe to xespondeiLt; Inowl- 
•dflr* OIL appeal too late 
'It Is of at least some practical 
consequence to tbe respondent in 
such a proceeding to know whether 
he Is charged with crime; the out¬ 
come may be severer, and the degree 
of proof is higher; his conduct may 
be governed accordingly. We do not 
say that this must be known at the 
outset; It is enough if it becomes! 
manifest In season; but manifest Itj 
m\LBt be, and not for the first time 
on appeal.”—^In re Quzzardl, supra, j 

7. Ili—People ex reL Burgeson t. i 
West Chicago Park Cbm’rs, 276 Ill. 
App. 387. 

”^en the contempt consists of 
something done or omitted in the 
presence of the court tending to im¬ 
pede or interrupt its proceedings or 
lessen its dignity, or out of its pres¬ 
ence in disregard or abuse of its 
process, the proceeding is punitive or 
criminal, and the penalty is inflicted 
by way of punishment for the wrong¬ 
ful act and to vindicate the author¬ 
ity and dignity of the people, as 
represented by their Judicial tribu-' 
nala”—People v. McDonald, 146 NJl. 
686 , 687, 814 DL 648. 

a Michr—People v. Tarowsky, 810 j 
N.W. 246. 286 Mich. 169. 

Tenn.—Graham v. Williamson, 164 S. 

W. 781. 128 Tenn. 720, 722. j 

Tex.—-Beverly v. Roberts, CIv.App., 
215 S.W. 976. 

13. C.J. p 59 note 2. 

“Just when a contempt proceeding 
niiiay be termed a criminal contempt, 
or a civil contempt is not always 
easily determined, as the same de¬ 
cree may possess the characteristics 
of, both."—n. S. ex reL West Vlrgl- 
nlarPlttsburgh Goal Co. v. Bittner, 
C.CJLW.Va, 11 P.2d 98. 95. 

"AttaoTimeaits for contempt are ei¬ 
ther civli or criminal, or both.”— 
Beavers v. Beavers, 97 aiL 66, 148 
Ga. 5061. 


9. U.a—Norstrom v. WahL C.C.A. 
IlL, 41 r.3d 910. 

la U.S.—Lamb v. Cramer, Misa, 52 
S.CL 816, 286 U.S. 217, 76 L.Bd. 
71B, afllrmlng, C.aA.. Cramer v. 
Lamb, 48 P.2d 537, certiorari 
granted Lamb v. Cramer, 52 S.Ct. 
43, 284 n.S. 609, 76 L.Bd. 52L 
Wis.—^Wetsler v. Glasaner, 201 N.W. 
740, 185 Wla 698. 

Piooeediags held oivll, although 
punitive as well as remedial relief 
was requested, where the proceedings 
were treated by the court and the 
parties as being merely for remedial 
relief.—Krentler-Amold Hinge Last 
Co. V. Leman, C.C.A.Masa, 50 r.2d 
699, certiorari granted Leman v. 
Krentler-Amold Hinge Last Co., 52 
S.Ct 33, 284 U.a 605, 76 L.Bd. 519, 
and reversed in part on other 
grounds * Leman v. Krentler-Amold 
I Hinge Last Co.. 52 S.Ct 238, 284 U.S. 
448, 76 L.Bd. 389. 

Proceeding held orlminal although 
denominated , a civil contempt—' 
WetBler v. Glassner, 201 N.W. 740, 
186 Wla 698. 

11. U.S.—The Navemar, D.C.N.Y., 17 
F.Supp. 495. 

Fla—Seaboard Air Line R. Co. v. 
Tampa Southern R. Co., 184 So. 
629. 101 Fla 468. 

N.M.—Costilla Land, etc., Co. v. Al¬ 
len, 110 P. 847. 16 N.M. 628. 

If contempt consists in the refusal 
of a party to do something which he 
is ordered .to do for the benefit or 
advantage of the opposite party, the 
process is civil, and he stands com¬ 
mitted until he compiles with the 
order. The order In such a case is 
not in the nature of a punishment, 
but Is coercive, to compel him to act" 
in accordance with the order of the 
court If, on the other hand, the 
contempt consists in the doing of a 
forbidden act. Injurious to the op¬ 
posite party, the process is criminal, 
and conviction is followed by fine or 
imprisonment or both. This is by 
way of punishment In one case the 
private party is interested in en¬ 
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forcement of the order, and, the mo¬ 
ment he is satisfied, Imprisonment 
ceases. On the other hand, the state 
alone is interested in enforcement of 
the penalty, it being a punishment 
which operates in terrorem, and by 
that means has a tendency to pre¬ 
vent repetition of the offense in 
other similar cases. 

Mich.—Peojile v. Tarowsky, 210 N. 

W- 246, 286 Mich. 169. , 

SJ).—Stete V. Knight, 64 N.W. 412. 
8 S.D. 509; 44 Am.S.R. 809. 

"There is a marked distinction be¬ 
tween criminal and civil contempt 
proceedings and Judgments rendered 
therein. The former looks to pun¬ 
ishment purely as such. The latter 
looks only to coercion to compel 
compliance with an order or Judg¬ 
ment calling for the doing of some 
act . by the ancused.”—Bx parte 
Parent, 192 P. 947. 849. 112 Wash 
620. 

Prooeedlags htid orlminal 

(1) An Independent proceeding in¬ 
stituted by a Judge for the sole pur¬ 
pose of vindicating the authority of 
the court is a proceeding for crim¬ 
inal contempt—^Blankenburg v. Com¬ 
monwealth, 157 N.B. 698, 260 Mass. 
869. 

(2) Contempt proceedings against 
attorney for inexcusable absence 
from court when case was called, 
with conviction and fine, was "crim¬ 
inal contempt" proceedlaigs.—State v. 
Wlnthrop, 269 F. 798, 148 Wash 526, 
69 A,L.R. 1266. 

IS* Fla.--Seaboard Air Line B. Co. 
V. Tampa Southern R. Co.. 184 So. 
629, 101 Fla. 468. 

la U.S.—Cramer v. Iiamb, Miss., 62 
S.Ct 816, 286 U.S. 217, 76 L.Ed. 716, 
affirming, ac,A„ 48 r.2d 687, cei^ 
tloraii granted Lamb v, Cramer, 
62 S.Ct 43, 284 U.S. 609, 76 LuBd. 

, 621'. • ■ <' ' 

14 Mich—^People v. Tarowsky, 210 
N.W. 246, 286 Mich 169. 

16. Wis.—VUter Mfg. Co. v. Hum- 
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held that the character of a proceeding is not con¬ 
clusively determined by its form of entitlement.^® 
A contempt proceeding, although instituted in a 
civil form, may sometimes be converted into a 
criminal proceeding.17 Great confusion exists in 
the cases in determining the proper procedure in 
a given case.1® Thus, as is discussed in the CJ.S. 
title Injunctions § 271, also 32 CJ. p 502 notes 58- 
70, some hold that contempt proceedings for the 
breach of an injunction are criminal, while others 
hold that such proceedings are civil. A proceeding 
for contempt to compel a party to comply with an 


order requiring payment of a portion of a trust 
fund has been held criminal, not civil.^® 

Criminal contempt proceedingsj or proceedings 
of the first type, are generally held to be in the 
nature of criminaP® or quasi-criminal^i proceed¬ 
ings, although strictly speaking they are not crim¬ 
inal proceedings,*^ even though the contemptuous 
act involved is also a crime.** The proceeding has 
been characterized as sui generis,*^ partaking of 
some of the elements of both a civil and criminal 
proceeding, but really constituting neither.*^ In 


phrey, 112 N.W. 1096, 132 Wlo. 687, 
18 L.R.A-,N.S., 69L 

18 C.J. P B9 note 8. 

Pxooeeflln^ held dyll In form 

U.S.—Norstrom v. Wahl, C.C.A.I1L, 
41 F.2d 910. 

jT.j.—^Department of Health of State 
of New Jersey v. Borouffh of FL 
Lee; 164 A. 319, 108 N.J-Bq. 189. 

PfooMdtnffs held oriminal coirtempt 
prooeedinFe 

U.S.—U. S. ex rel. West Virglnia- 
Plttsburgh Coal Co. v. Bittner, C. 
C.A.W.Va., 11 F.2d 98. 

16. U.S.-—Leltsteln v. Capital Co., C 
GA.N.J., 96 P.2d 28. 

17 , U.S.—U. S, V. Hulf, D.aGa., 206 
P. 700. 

13 C.J. p 69 note 4. 


18. Neb,—Maryott v. Maryott *46 
N.W. 348, 124 Neb. 274. 


IS. Mich.—Carnahan v. Carnahan, 
107 N.W. 73, 143 Mloh, 390, 114 
Am.S.R. 660, 8 Ann.Cae. 68. 


aoi m.—People v. Severlnghaus, 146 
N.B, 220, 813 111. 456—Daniel Boone 
Woolen HUla v. laedeke. 238 HI. 
App. 92. See People v. Fiiedland- 
er. 199 Ill.App. 300—People v. Sam¬ 
uel, 199 IlLApp. 294. 

Mich.—People v. Tarowsky, 810 N.W. 
246, 286 Mich. 169. 

Minn,—State v. District Court of 
Blue Earth County, 176 N.Wl 908, 
144 Minn. 826. 

Mont—State v. District Court of 
Sixth Judicial Diet In and for 
Park County, 236 P. 563. 78 Mont 
297. 

N.J.—In re Merrill, 102 A. 400, 88 N. 
J.Eq. 261. 

Okl.—Morgan v. National Bank of 
Commerce of Shawnee, 217 P. 808, 
90 Okl. 280. 

Va.—Drake v. National Bank of 
Commerce of Norfolk, 190 S.E. 
802. 168 Va. 230, 109 A.L.R. 1617. 
—Roanoke Waterworks Co. v. Roa¬ 
noke Glass Co.. 144 S.E. 460, 161 
Va 229. 

Wyo.^Tucfcer v. State, 251 P. 460, 
464, 86 Wyo. 480, citincr Ooipnii 
Juris. 

18 GJ. p 67 note 88. 

Proossdljvs held criminal in nature 
(1) Constructive contempt proceed¬ 


ing based on a newspaper publica¬ 
tion reflecting on the Integrity of 
the court—State v. New Mexican 
Printing Co.. 177 P. 761, 26 N.M. 102. 

(2) Contempt proceeding for ob¬ 
struction of Justice by means of false 
testimony before grand Jury.—^Blim 

V. D. S., C.GA.I11., 68 F.2d 484. 

31. Miss.—Ramsay v. Ramsay, 88 

So. 280, 126 Miss. 716. 

Nev.—Cline v. Langan, 101 P. 663, 31 
Nev. 239. 

Tenn.—State v. Daugherty, 191 S.W. 
974, 187 Tenn. 126. 

W. Va—State v. Bittaer, 136 S.E. 202, 
102 W.Va 677, 49 A.KR. 968. 

Wyo,—Tucker v. State, 261 P. 460, 
36 Wyo. 430. 

18 GJ. p 57 note 87. 

33. Ind.—State v. Shumaker. 164 N. 

E. 408, 200 Ind. 716, 68 A.L.R. 218. 
Mich.—People v. Tarowsky, 210 N.W. 

246, 236 Mich. 169. 

Neb.—State ex ret Wright v. Bar- 
low, 271 N.W. 282, 182 Neb. 166. 
Proceedings are not "orimlnal proa- 
eoutloua” ^ 

Arin—Van Dyke v. Superior Court of 
Gila County, 211 P. 676, 24 Ariz. 
608. 

HL—^People V. JUovsky, 166 N.E. 108, 
884 Ill. 536—People v. Miller, App., 
10 N.B.2d 896. 

OkL—State v. Martin, 266 P. 667, 125 
OkL 51, followed In Dancy v. 
Owens, 268 P. 879, 126 Okl. 87. 

IS C.J. p 68 note 91 [a]. 

Proceedings are not aivU or criminal 
acttona 

Arlz.—Van Dyke v. Superior Court 
of Gila Counijy, 211 P. 676, 24 
Arlz. 608. 

33, Ind.—Dale v. State, 160 N.B. 
781, 198 Ind, 110, 49 A.L.E. 647, 
error dismissed 47 S.Ct 882, 278 
TT.S. 776, 71 L.Ed. 886, and 47 S. 
Ct 691, 274 U.S. 744, 763, 71 L.Bd. 
1822. 

34. Neb.—State ex rel. Wright v. 
Barlow, 271 N.W. 282, 284, 132 Neb. 
166. 

18 GJ. p 68 note 90. 

“The action is sui generis, In a 
class by itself, partaking of some 
of the elements of both civil and 
criminal proceedings, but, etrictly 
speaking, It Is neither. It belongs to 


a class of proceedings Inherent In 
the court, and deemed essentl^ to 
its existence. It would hardly he 
held that a disbarment ftroceedlng Is 
criminal, although a severe penalty 
may be imposed; or that the power 
of a court to reprimand Its officers 
for misconduct Is a criminal pro¬ 
ceeding, though the penalty imposed 
Is humiliating and severe. These 
belong to a class of proceedings es¬ 
sential to the self-preservation of a 
court and inherent in all courts. Ir¬ 
respective of their constitutional and 
statutory Jurisdiction. Contempt 
therefore. Is without any particular 
form of action, and not subject to 
the limitations of procedure pre¬ 
scribed for. the conduct of either civil 
or criminal actions." 

D.G—In re Gompers, 40 App,D.G 293, 

322. 

Neb.—State ex reL Wright v. Bar- 

low, supra. 

85. Conn.—State v. Howell, 69 A. 

1057, 80 Conn. 668, 125 Am.S.R. 141, 

18 Ann.CaB. 501. 

IS GJ. p 68 note 91. 

Xa New York 

(1) Proceeding to punish for crim¬ 
inal contempt of court arising during 
trial of civil action eonstitutes “civil 
special proceeding." — Douglas v. 
Adel, 199 N.B. 86. 269 N.T. 144, re¬ 
versing 280, N.T.S. 1006, 244 App. 
Dlv. 818, amendment of remittitur 
denied 2 N.B.2d 679, 271 N.T. 628— 
Eastern Concrete Steel Co. v. Brick¬ 
layers’ & Mason Plasterers' Interna¬ 
tional Union, Local No. 46, of Buf¬ 
falo, 198 N.T.S. 868, 200 App.Div. 
714—18 GJ. p 68 note 91 [b]. ' 

(2) Special proceeding to punish 
for civil or criminal contempt is not 
"criminal proceedings," and punish¬ 
ment meted out is not sanction to 
crime as such.—^People ex reL Frank 
V. McCann, 287 N.T.S. 86, 227 Apt>. 
Div. 57, alfirmed 170 N.E. 898, 268 N. 
T. 221. 

(8) A “criminal contempt proceeiil- 
In^' Is' a proceeding to punish for 
willful disobedience. of an order of 
the court.—Eastern ^ncretS' ,Steel 
Co. V. Bricklayers’ & Maspn .Phis^ 
ers’ International Unloq, liop^ kpt '■ 
46, of Buffalo, supra. 
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general, save in respect of indictment and trial by 
jury,criminal contempt proceedings should be in 
accordance with the principles and rules applicable 
to criminal cases,27 in so far as such procedure 
is consistent with the summary nature of contempt 
proceedings.28 A criminal contempt proceeding is 
generally held to be independent of the cause out 
of which the alleged contempt arose,29 although 
it is dependent for its foundation on the proceed¬ 
ings in such cause,30 and it is a proceeding at law.31 

Civil contempt proceedings, or proceedings of the 
second type, are generally held to be remedial^^ 
and civil33 in their nature, and the rules of proce¬ 
dure governing criminal contempt proceedings,3* or 
criminal prosecutions,^^ are inapplicable thereto. It 


has been held-that a proceeding for contempt to 
enforce a remedy in a civil action is a proceeding 
in that action,3® especially a contempt proceeding in 
a court of equity in aid of the court’s original 
jurisdiction and in the enforcement of its decree,-37 
but it has been held that while the proceeding is 
auxiliary to the main case in that it proceeds out 
of the original case, it is essentially a new and 
independent proceeding in that it involves new is¬ 
sues and must be initiated by the issuance and serv¬ 
ice of new process.33 • 

A proceeding for civil contempt is merely an 
additional remedy and the failure of a person to 
whom it is available to invoke it, or its abandon- 


aa. D.a—Pierce v. U. S., 37 App.D. 
a 582. 

flV. Fla.-Jones v. King, 162 So. 363, 
120 Fla. 87. 

ICaso.—Wbodbuxy v. Commonwealth, 
3 NJ>.2d 779. . 

Minn.—State v. Binder, 261 N.W. 665, 
190 Minn. 806-State v. District 
Court of Blue Barth County, 176 
N.W. 908, 144 Minn. 826. 

Neh—HeUerlch t. Tyson. 271 N.W. 
802, 182 Neh. 286—State ez reL 
Wright V. Barlow, 271 N.W. 282, 
132 Neb. 166. 

N. M.—State v. New Mezlcan Print¬ 
ing Co., 177 P. 751, 26 N.M. 102. 

Okl.—Nichols V. SUte, 129 P. 673, 8 
OkLCr. 650. 

Wls.—State V. Verage, 187 N.W. 830, 
177 Wls. 296, 28 A.L.R. 491. 

SB. N.J.—Dorrlan v. Davis, 147 A. 

' 338, 106 N.J.Ba. 147—In re Hies, 
138 A. 586, 101.N.J.B(I. 815. . 

S9l U.S.—Leltsteln v. Capital Co., C. 
C.A.NJ,, 96 P.2d 23—Russell v. U. 
S., aCLAJllnn., 86 r.2d 389—IT. S. 
ex reL West ,Vlrglnia-Plttsburgh« 
Coal COb V. Bittner, CCjLW.Va., 11 
F.2d 93. 

Fla.—Seaboard Air Llne< H. Co. v. 
Tampa Southern R. Co., 184 So. 
528t IQl Fla. 468. 

DL—See People v. Frledlander, 199 
IlLApp. 800. 

Ind.—Denny y.^ State, 182 NJS. 818, 
208 Ind. 682. 

Mont.—State v. District Court of 
Sixth Judicial Dlst In and for 
Park County, 286 P. 658, 78 Mont 

: in 

iO.—Dorrlan v. Davis, 147 .A 838. 
106 N.JJSIa. 147—Paasalc-Athenla 
Bus . Co. V. CoBBpIi(^ted Bus Co., 
186. A. 882, loo 188—In 

re Merrill, 103 A. 400, 88'N.jil(i. 
261. 

I9L ■ N4>.—State v. Hetoer. 127 N.W. 
,72, 20 N.D, 867. , ’ . 

O. IlL—People v., Securities Dis¬ 
count Corporiitlon, 279 HLApp. 70, 

’ affirmed 198 NJBL 681, 86l DL 56L . 


N.J.—Dorrlan v. Davis, 147 A, 838, 
105 N.J.E<1, 147. 

sa. tJ.S. — Dakota Corporation v. 
Slope County. N. D.. C.C.A.N.D., 75 
F.2d 584. certiorari denied 56 S.Ct 
106. 296 U.S. 593, 80 L.Ed. 420. 
N.J.—Wleczerzak v. Wieczerzak, 169 
A. 682, 116 N.J.Ba. 89. 

33. U.S.—Terminal R Ass'n of St 
Louis V. U. S., Mo., 46 S.Ct. 6 , 266 
U.S. 17, 69 L.B<L 160. 

IIL—^Daniel Boone Woolen Mills v. 

Laedeke, 238 lU.App. 92. 

Kan.—Ex parte Tllghman, 177 P. 9, 
108 Kan. 906. 

Minn.—State v. Minneapolis Street 
Ry. Co., 191 N.W. 1004, 154 Mipn. 
401. 

Miss.—Wood V. Batlilf; 104 So. 166, 
138 Miss. 783. 

OkL—^Morgan v. National Bank of 
Commerce of'Shawnee, 217 P. 388, 
90 OkL 280. . 

Va.—^Drake v. National Bank of Com¬ 
merce of Norfolk, 190 S.EL 302, 109 
A.L.R. 1617—Roanoke WaterwoAs 
Co, V. Roanoke Glass Co., 144 S.BL 
460, 151 Ya. 229. 

W.Va.—Smith V. Smith; 96 S.E. 199, 
81 W.Va 761. 

18 C.J. p' 58 note ^8. 

Fzooeedlngs held otvll la nature 
(1) A proceeding for contempt for 
alleged violation of court order, in 
civil action is' a “civil proceeding.” 
—Rocher v. Wllllafns, 88 P.2d 867, 
188 Okl. 618. 

(3) A contempt proceeding for 
failing to obey a. court o^er for the 
benefit of a private party Is civil 
in Its nature. 

Ga.—S-wanson v, Douglas, 106 SJl 
161, 160 Gs. 650. 

IIL—State Public Utilities Commis¬ 
sion V. City of De Kalb, 119 N.B. 
428. 288 ni. 443. 

Ind.—Lane v. CampbeU, 14 N.H.2d 

' 662 . 

C3) A cohtempti ilroceedlng for 
ffdlurS to comply with'a writ of re^. 
plevlh Is civil In its mbtura—jsix 

‘‘ *'78^ 


parte Tllghman, 177 P. 9, 108 
906. 

34. Neb.—^Maryott v. Maryott, 246 
N.W. 343. 124 Neb. 274. 

N.J.—Dorrlan v. Davis, 147 A. 838^ 
105 N.J.BQ. 147. 

85. Ill.—Sloan V. People, 116 IlLApp. 
84. 

36t U.S.—^U. S. ex reL West Vlrgln- 

■ la-Plttsburgh Coal Co. v. Bittner, 
C.aAW.Va, 11 F.2d 93—Teele 
Soap Mfg. Co. V. Pine Tree Prod¬ 
ucts Co., D.aN.a, 8 F.Supp. 646. 

•Fla—Seaboard Air Line R. Co. v. 
T^ampa' Southern R. Co., 184 So. 
629, 101 Fla 468. 

Ind.—Denny v. State, 182 N.E, 818,. 

208 Ind. 682. 

13 C.J. p 67 note 81. 

I* "Civil contempt proceeding Is In, 
effect a continuation of the original' 
suit”—Coca-Cola Co. v. Feulner, D. 
C.Tez., 7 F.Supp. 364, 866. 

Benefit of party- 

(1) "A civil contempt proceeding’ 
is prosecuted In the original imtion 
and ... and for . . . [thej 
benefit [of the injured party].”— 

I Rochef V. Williams, 88 P.2d 867, 868, 
183 Okl. 618.■ 

(2) . "An action for civil contempt 
Is regarded as an action between 
the parties and for the benefit of 
the party aggrieved.”—Leltsteln T. 
Capital. Co., ■ aGA,N.J,, 96 P.2d 28,. 
26. ' ' 

■ By'statute a clvU contempt may be-' 
prosecuted in the cause out of whlcOi 
it arose.-State v. La Follett, 287 P. 
82, 132 ,Or. 666> mandate corrected oir 
other grounds 391 P. 391, 188 Or. TO6. 

37. Iowa. — Hatlestad v. Hardin 
County 'l?lst Ct, 114 N.W. 628, 187 
Iowa 146. ■ ' . 

18,C.J.,p 67 note 82. , , , ’, ' , . 

bSi N.M.r-State eai reL Simpson v. 

; ArmUo, 81 P.2d 708, 88 N.M..280. 
Necessity of rule .to show cause,. ab^> 
' techment, -or other prpcesa gee fi TJT; 
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ment after invocation, cannot be deemed to im¬ 
pair or vary the basic rights of such person.39 

§ 63. Who May Institute 

In general, civil contempt proceedings should be 
Instituted by an aggrieved party, or his successor, or 
someone who has a pecuniary Interest In the right to be 
protected. In criminal contempt proceedings It Is gen¬ 
erally held that the state Is the real prosecutor. 

As a general rule, proceedings for contempt to 
enforce.a civil remedy and to protect the right 
of parties litigant should be instituted by the ag¬ 
grieved parties,*® or those who succeed to their 
rights, or someone who has a pecuniary interest in 
the right to be protected;*! but it has been held 
that the right to enforce a ’decree by punishment 
for contempt is not assignable and cannot be in¬ 
voked by an assignee of all the rights under a 
decree,*^ at least, where he has not been duly 
substituted as a party in place of the assignor.*® 
On the other hand, it has been held that the ac¬ 


cusation may be made by a stranger to the pro¬ 
ceedings.** 

Where the proceeding is criminal in its nature, 
it is generally held that the state is the real pros¬ 
ecutor*® and must in some form be a party to the 
proceedings.*® It has been held that a construc¬ 
tive criminal contempt may be prosecuted by the 
state on relation, even though the relator has no 
private interest in the order disobeyed;*'^ but it 
has been held that, even though the contempt is 
criminal, yet, if it consists in the refusal of a party 
to comply with an order made in a civil action for 
the benefit of another, the latter is the real party 
in interest in proceedings for the punishment there¬ 
of.*® It has also been held that no criminal pro- 
, ceedings need be brought in the name of the state*® 
unless the acts constituting a contempt are also 
made a crime by statute.®® 

The court, without complaint, may, of its own 
motion, institute proceedings to punish for offens¬ 
es against its dignity and authority,®! although the 


89. N.T.—In re Gordon’s Estate, 2 
N.T.S.2d 515, 166 Hlsc. 868. 

4a Fla.—State ex reL Everetts v. 
Petteway, 179 So. 666, ,672, 181 Fla. 
S16, duotinsr Cozpiis Jtizls. 

Mo.—Staite ex rel. New York, C. & St 
L. B. Co. V. Nortonl, B6 S.W.2d 272, 
275, 881 Mo. 764, 86 A.L.R. 1346, 
quoting CoTikis Juis. 

Neb.—Maryott v. Maryott 246 N.W. 
343, 846, 124 Neb. 274, citing Gox^ 
pas Jnxls. 

N.T.—In re Lieberman, 264 N.T.S. 
803, 288 App.Dlv. 306, affirming In 
re Springer’s Estate, 262 N.T.S. 
372, 146 Mlsa 446, and appeal dis¬ 
missed 188 N.E. 117, 262 N.T. 678 
— Ruf V. B. B. & F. Realty Cprpo- 
' ration, 236 N.T.S. 861, 227 App.Dlv. 
390. 

18 C.J. p 69 note 6! 

Party wlio luw. sssi^ed all hla 
rigbts under a . decree cannot insti¬ 
tute contempt procee^ngs to enforce 
the decree.—In re Lieberman,' supra 

41. Fla—State ,ex reL Bverette v. 

Petteway, 179 So. 666, 672, 131 Fla 
' 616, quoting Corpus oraiia. 

Ho.—State ex ret New; York, C. & 
St L. R. Co. V. Nortonl, 56 S.’W.2d 
272, 276, 831 Mo. 764, 86 A.L.B. 
1346, quoting Corpu Jluls. 
Neb.-^Wfdener et al v. Sharp et al., 
192 N.W. 726, 728, 109 Neb. 766,, 
citing CtoipuB 'JUxls. 

12 C.J. p 69 note 5; 

Msw jjUbniBlstratxU snbiltltatsd; u 
after final deoiMa ’ oim en¬ 
force the decree by contempt' pro- 
ceedlng8.-^tate''ex ret Bverette v. 
Petteway, 179 So. 666, 672, ISliFlk. 

' 6 • , ', , 
-tamaasut taealiv’ar is 'dntltl'^ 4o 


enforce a judgment by contempt pro¬ 
ceedings.—^Potter V. Emerson-Steuben 
Corporation, 294 N.T.S. 970, 162 Miac. 
392, affirmed 296 N.TlS. 684, 251 App. 
Dlv. 841. 

4Sl N.T.—In re Lieberman, 264 N. 
Y.S. 803, 288 App.Dlv. 805, affirm¬ 
ing In re Springer's Estate, 262 N. 
Y.S. 372, 146 Misc. 446, and appeal 
dismissed 188 N.E, 117, 262 N.T. 
678. 

48. N,T.—In re Lieberman, supra 

44. Ean.—State v. EIndaeder,. 97 P. 
1025, 78 Kan. 679^ 


4Si tr.S. — McCann v. New York 
Stock Exchange, aC.A,N.T., 80 F. 
2d 211. certiorari denied McCann v. 
Leibell, .57 S.Ct 238, 299 IT.S. 60S. 
81 LJffid. 444—.The Navemar, D.a 
N.Y., 17 F.Supp. 496. 

Ill—-People V. O’Meara, 216 DLApp. 


Ind.—Denny v. State, 182 N.E. 818, 
' 203 Ind. 682. 


Miss.—Prlne v. State, 108 So. 7}6, 
148 Miss. 281. 

18 C.J. p 60 note 14. 


.Batter practioa itf to. institute an. 
independent action in the name of 
the stata—State v. American-News 
Co., 268 N.W. 492. 62 S.D. 466—Free¬ 
man V.- City of Huron, 66 .N.W: 928, 
8 S.D. 486. . 

Fxivata pkrty Is inoompetant to 
.commence a proceeding to punish-for 
orinalnal < contempt — 'McCauley v. 
First Trust & Savings Bank,'C.C.A. 
IlL, 276'F. 117. ; ' 

Fxuoaadlng prop^Iy prosebitM 
(1) Information for contempt bas¬ 
hed' on attempted intimidatl.on pf pros¬ 
ecution witness l^eld to show that it 
was properly filed by the district at¬ 


torney with authority to represent 
the state.—^Prine v. State. 108 So. 
716, 143 Miss. 231. 

(2) A contention that criminal con¬ 
tempt proceedings 'biust be prosecut¬ 
ed In the name of the people of the 
state Is without force where all the 
.proceedings are entitled in the name 
of the people.—People v. C'Meara, 
216 lUApp. 173. 

’ State's attorney need not oom. 

menoe an action under statute, pro¬ 
viding summary contempt proceed¬ 
ings for election frauds.—^People ex 
reL Thoney v. Sylvester, 242 Hl.App. 
566. 

M TJ.S.—The Navemar, D.aN.T., 17 

• F.Supp. 496. 

47. Ga.—Carson v. Ennis, 92 S.E. 
221, 146 Ga. 726, L.R.A.1917E 660. 

48. tr.S. —^Merchants’ Stock, etc., Co. 

‘ - V. Chicago Bd. of Trade, Mo., 201 
■ F. 20, 120 C.CJL 632. ' 

49. Idaho.—McDougall v. Sheridan. 

; 128 P. 964. 28 Idaho 191. 

S.D.—State V. American-Ne'ws ■ Co.,' 
' • 268'N.W. 492. 62 S.D. 46,6. 
da Idaho.—^McDougall v. Sheridan, 
128 P. 964, 23 Idaho 191. ; 

61. .U.S. — McCann v. New York 

• Stock Excha’ngei C.C.A.N.Y.. 80 

* 2d 211, certiorari denied McCann v. 

LelbeU, 57 S.Ct 238, 299 IT.S. 603, 

' '^l.'KBd.’444.- 

Md.—In re Lee, 183 A. 660. 170 Md. 

.48,. certiorari denied 66 S.Ct.. 947. 
i two cases; 298 U.S.' 680, j 80 -L.Ed. 
1400. ' . 

N.J.—In re Merl^I,'.fd2 Al,' 160,,;^®' 

3 w.j.Ba 261.' ■ ' ' ' ;/"■ '„'C 

Wash.—state ,v.' Mbrrls, fijS' 

, 120’Wash. '146.’ 

18 aj. P AO ' 
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contempt was not, strictly speaking, committed in 
the court’s presence,®* or it may direct an attorney 
for a party to institute a criminal proceeding on 
behalf of the court where the contempt is not 
committed in the court's presence.®* Under a stat¬ 
ute providing that where a proceeding of public 
interest is commenced on the relation of a private 
party, such party shall be deemed a coplaintiff 
with the state, a presiding judge who adjudges one 
guilty of contempt is not a proper party to the 
contempt proceedings.®* 

It has been held that a party will not be pun¬ 
ished as for a civil contempt at the instance of 
one who has not been injured by the acts consti¬ 
tuting the contempt,®® and that one who is himself 
guilty of disobedience cannot obtain redress by 


means of contempt proceedings,®® without first per¬ 
forming the acts required of him.®7 One of two 
joint complainants cannot proceed against his co¬ 
complainant by attachment for contempt for appro¬ 
priating more than his share of the proceeds of a 
decree rendered in their favor.®® 

§ 64. Jurisdiction 

Jurisdiction of the person and of the subject matter 
is essential to sustain a judgment for contempt. Juris¬ 
diction of the subject matter rests ordinarily In the 
court against whioh the contempt Is committed. 

It is essential to the power to punish for con¬ 
tempt that the court have jurisdiction both of the 
subject matter®* and of the person,®® and authority 
to render a judgment on the facts adduced.®! Ju- 
risdiction being limited,®* the jurisdictional facts 


58. Qa.—Tindall v. Westcott 89 S. 

EL 450, 118 Ga. 1114, 66 L.R.A. 226. 
Wash.—State v. Morris, 207 P. 18. 

'120 Wash. 146. 

18 aJ. p 60 note 18. 

When newspaper axticleB which are 
calculated to prevent fair trial or 
improperly to Influence court or Jury, 
or which tend in any manner to in¬ 
terfere with admlnlstsation of Jus¬ 
tice come to Icnowledge of presiding 
Judge, court may, on its own motion, 
institute contempt proceedings.—In 
re Lee, 183 A. 660. 170 Md. 48. cer¬ 
tiorari denied 66 S.Ct 947. two oas¬ 
es, 298 n.8. 680, 80 L.Ed. 1400. 

53. U.S. — McCann v. New York 
Stock, Exchange, C.C.A.N.Y., 80 F, 
2d 211, certiorari denied McCann 
V. Leihell. 67 S.Ct 283, 299 U.S. 
603, 81 L.Ed. 444. 

54. * Wash.—State v. Pendergast, 81 
P. 324, 39 Wash. 182. 

55. U.S.—Terminal R. Ass’n of St 
Louis V. U. S., Mo., 45 S.Ct 6, 266 
U.S. 17, 69 LuEd. 160. 

Wilder statute authorizing punish¬ 
ment of (sIvU contempts whereby the 
rights or remedies of a party are in¬ 
jured. contemptuous conduct during 
a trial cannot be punished at the 
instance of a successful defendant 
—Noster v. Metropolitan St R. Co., 
68 N.T.S. 601. 80 Mlsc, 722—18 C.J. 
P 60 note 9. 

5& Iowa.—Manning v. Perkins, 16 
Iowa 7L 

NJ".-Dowdon V. Junker, 22 A. 727, 
48 NJ.Bg. 654. 

18 Cjr. p 60 note IL 

57. N.Y.—Morris v. Walsh, 22 N.Y. 
Super. 686, 14 Abb.Pr. 887. 

68 . Va.—Jones v. Jones, 1 Hen. 6k 
M. 8, 11 Va. 8. 

58. Colo.—People v. District Court 
of Second Judicial Dl^ in and for 
City and County of Denver, 299 P. 
6 , 89 Colo, ks—i^eople v. District 
Court of Second Judicial Dlst in 


and for City and County of Denver, 
299 P. 1. 89 Colo. 78—^Pomeranz 
V. Claes, 267 P. 1086, 82 Colo. 173. 
Idaho.—In re Lavln, 81 P.2d 727. 

Ill.—^People ex rel. Sokoll v. Mu¬ 
nicipal Court of Chicago, 194 N.E. 
242. 369 III 102, affirming 276 IIL 
App. 102. 

Mo.—McNealey v. Rouse, 264 S.W. 
388. 

Nev.—State v. Sixth Judicial Dlst. 
Court In and for Humboldt County, 
1 P.2d 105. 63 Nev. 348. 

N.Y.—Neugold v. Ace Mall Adver¬ 
tising. 280 N.Y.S. 802, 244 App. 
Div. 676. 

OkL—Farmers’ State Bank of Tex- 
homa v. State, 164 P. 132, 13 Okl. 
Cr. 288, L.RA.1917E 661. 

Tex.—Ex parte Britton, 92 S,W.2d 
224, 127 Tex 86. 

13 C.J, p 47 note 46. 

Court held to have Jnxlsdlotloa of 
subject matter 

Ind.—In re Savage, 12 N.B.2d 141. 
La.—Dugae & Le Blanc v. Port Barre 
Timber & Tie Co., 80 So. 208, 144 
La. 71. 

80. Colo.—^Pomeraaz t. Class, 867 P. 

1086, 82 Colo. 178. 

Idaho.—In re Lavin, 81 P.2d 727. 
Mo.—McNealey v,’ Rouee, 264 S.W. 
888—Ex parte Le' Mond, 246 S.W. 
1057, 1069, 295 Mo. 686, citing Coxw 
pus Jtms. 

Nev.—State v. Sixth Judicial Diet 
Court In and for Hxxmboldt Coun¬ 
ty, 1 P.2d 106, 63 Nev. 848. 

N.Y.—Bbsary Gypsum Co. v. Rulny,' 
176 N.B. 820, 256 N.Y. 406, revers¬ 
ing 239 N.Y.S, 889, 228 App.Div. 
876, motion granted 177 N.B. 134, 
266 N.Y. 546—Neugold v. Ace Mall 
Advertising, 280 N.Y.S. 802, 244 
Ak>.D1v. 676. 

‘Okl,—Farmers’ State Bank of Tex- 
homa V. State. 164 P. 182, 13 Okl. 
Cr. 288. L.RA,1917E 661. 

Tex—Ex pariie Britton, 92 S.W.2d 
224, 127 Tex 86. 

18 C.J. p 47 note 46. p 64. note 44. 

80 


Court held to have Jurisdiction 
Ill.—State Public Utilities Commis¬ 
sion V. City of De Kalb, 119 N.B. 
423, 288 ni. 448. 

N.Y.—People ex reL Bellaaca v. 
Moran, 257 N.Y.S. 9, 285 App.Div. 
817. 

Court held to lack Jurisdiction 
After discharging rule Issued on 
petition of corporation, requiring 
trustee to show cause why he should 
not turn over property to corpora¬ 
tion, and account, court was without 
Jurisdiction to Issue rule requiring 
trustee to show cause why he should 
not be punished for contempt for 
failure to turn property over on pe¬ 
tition of county attorney filed in 
pending proceeding, without issuance 
of any order to show cause, or proc¬ 
ess thereon, or order allowing county 
attorney t® intervene.—State ex rel 
Gardner v. Superior Court for wing 
County, 56 P.2d 1815, 186 Wash. 184. 
Pxesenoe at >i««.ring nsuiaotasaty 

(1) Fact that defendant at 

of hearing and Judgment of civil 
contempt, was not present In court 
although given proper notice, did not 
deprive court of Jurisdiction.- 
Thompson v. Farmers’ Exchange 
Bank, 62 B.W.2d 808, 838 Mo. 487. 

(2) Necessity that defendant at¬ 
tend hearing generally see 9 86 infra. 

SL La.—Caldwell v. Caldwell, 114 
So. 96, 97, 164 La. 468, quoting 
Corpus Jttils. 

Mo.—^McNealey v. Rouse, 264 S.W. 
388—Ex parte Le Mond, 245 S.W. 
1067, 1069, 296 Mo. 686, citing 
Oorpua Juris. 

Tex—Ex parte, Britton. 82 S.W.2d 
224, 127 Tex 86. 

18 C.J. p 47 note 46. 

Nature, grounds, and extent of pow¬ 
er of courts generally to punieh 
contempts see 9 43 supra. 

64 CaL — Hotaling v. Superior 
Court City and County of San 
Francisco, 217 P. 78, 191 CaJL 691, 
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must be made to appear,** and an allegation of the 
facts constituting a contempt has been held to be 
jurisdictional.64 While it has been said that the 
jurisdiction which is invoked in the main case is 
not the jurisdiction which attaches in the contempt 
proceedings,®* it has also been held that a civil 
contempt proceeding is a continuation of the orig¬ 
inal suit and the jurisdiction to make the decree 
effective is as broad as that which sustains the 
decree.®® Unless otherwise provided by statute®^ 
or rule,®® a contempt proceeding can be instituted 
in, and heard by, the court contemned,®® or by a 
jucfee thereof at chambers within the territorial 


§64 

jurisdiction conferred on him by statute,^® and by 
no other court.^^ 

It has been held that when the judgment of an 
appellate court is substituted for that of the lower 
court both courts have jurisdiction to enforce the 
substituted judgment by contempt proceedings,7® but 
it has also been held that the court to which the 
judgment is remanded for execution has exclusive 
jurisdiction of the contempt proceedings.^® 

The fact that the acts constituting contempt oc¬ 
curred outside the territorial jurisdiction of a 
court does not deprive it of jurisdiction,^^ nor will 
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29 A.L.R. 187—parte Roth. S9 
P.2d 490, S CaLApp.2d 226—Ex 
parte Von Gerzabek, 219 P. 479, 
63 CaLApp. 667—In re Northern, 
121 P. 1010, 18 CaLApp. 52. 

63. Cal.—Smith v. Superior Court In 
and for Tuba County, 264 P. 678, 
89 CalJlpp. 177—Ex parte Von 
Gerzabek, 219 P. 479, 68 Cal.App. 
667—In re Northern, 121 P. 1010, 

' 18 Cal.App. 62. 

64. Colo.—Griffith v. People, 219 P. 
1072, 74 Colo. 197. 

18 aj. p 67 note 87. 

AUegationa held aofflolent when 
taken In conjunction with statute 
making persons Interfered with of¬ 
ficers of the court and subject to 
control of the court.—State v. Dis¬ 
trict Court of Sixth Judicial Dist of 
Nevada, in and for Humboldt Coun¬ 
ty, 286 P. 418, 62 Nev. 270. 
InfosnsUoii patently defective 
Where the information shows on 
its face that the act complained of 
cannot have the effect of obstructing 
Justice, no Jurisdiction Is conferred 
to investigate the charge.—People ex 
rel. Sokoll v. Municipal Court of Chi¬ 
cago, 194 N.E. 242, 869 IlL 102, af¬ 
firming 276 DLApp. 102.* ' 

65. Okl.—Robertson v. State, 104 So. 
661, 20 Ala.App. 614. 

After 'appeal bom *"ai judgment 
Notwithstanding Judgment has be¬ 
come final, and appeal beyond court’s 
Jurisdiction, the court may receive 
and consider any charges of con^ 
tempt by an attorney In his conduct 
of the action.—Dolley v. Ragon, 228 
P. 664, 67 CalApp. 781. 

66 i C.B.—CJoca-Cola Co. v. Feulner, 
D.aTex., 7 P.Supp. 864. 

87. In I ndian a, the statute provid¬ 
ing ^t court before which alleged 
oontemjit may be committed 
nominate three competent and dis¬ 
interested persons to be available as 
Judges, appll^ to criminal contempt 
only, and hence' does not deprive 
circuit court of Juris^ctlon over sub¬ 
ject matter Involved in civil proceed- 
lug.—Ett re Savage, lad., 12 N.B.2d 

17 OJ.S.-'G 


68l bi New Jezs^i under the rules, 
an application In eaulty to punish 
for criminal contempt cannot be 
made to the vice chuicellor who ad- 
'vised the decree allegedly violated, 
but must be made to some other vice 
chancellor.—^In re Schachman, 161 A. 
802, 10 N.J.Mi8c. 809. 

69. TI.S.—Sullivan v. U. S., C.C.A. 
OkL, 4 P.2d 100. 

Arlz.—City of Phoenix v. Rodgers, 34 
P.2d 385, 44 Ariz. 40. 

Ill.—Kneisel v. Uraus Motor Co., 164 
N.E. 196, 328 HI. 462. 

N.J.—Dorrian v. Davis, 147 A. 888, 
106 N.J.E<i. 147. 

Judge contemned held to have 
Jnzlsdlotlon to hear and determine 
order to show cause returnable In a 
different part of the court than the 
part to which the Judge bad been as¬ 
signed.—^Hyman Goldman Plumbing 
& Heating Corporation v. Nesblt, 279 
N.T.S, 738, 244 App.Dlv. 811, affirm¬ 
ing 271 N.T.S. 421, 161,Mlsc. 246. 
Court held to have Jurisdiction 
Court of county In which action 
was brought and acts constituting 
contempt In removing property lev¬ 
ied on were committed had Juris¬ 
diction over contempt proceeding.— 
Burton v. Jurgensen, 244 N.T.S. 820, 
188 Mlsc. 69. 

70h Idaho.—Greene v. Edglngtoq, 
214 P. 761, 87 Idaho L 

71. CaL—^Parker v. Superior Court 
In and for Los Angeles County, 250 
P. 587, 79 CalApp. 618. 

Idaho.—Greene v. Edgington, 214 P. 
751, 87 Idaho 1. 

Miss.-Prlne v. State, 108 So. 716, 
148 Mlsa 281. 

Mont.—State v. District Court of 
Third Judicial Dist, 185 P. 1112, 66 
Mont 578. 

OkL—Dancy v. Owens, 258 P. 879, 126 
Okl. 37-^tate v. Owens, 266 P. 
704, 126 OkL 66, 52 A.L.R 1270— 
Farmers’ State Bank of Texhoma 
^v. State, 164 P. 182, 18 OkLCr. 288, 
L:RA.1917E 661. 

Power of court to punish contempts 
against another court see S 61 su¬ 
pra. 

SI 


Bole Is wen estaUlshsd 

Ariz.—Van Dyke v. Superior Court of 
GUa County, 211 P. 676, 24 Ariz. 
608. 

Judge presiding in two dlstziets 
has no Jurisdiction to cite for con¬ 
tempt In district where alleged con¬ 
tempt was committed against court 
of other district.—^Roberts v. Ta¬ 
tum, 283 S.W. 46, 171 Ark. 148. 

Ttt Tex.—Roaenfleld v. Campbell, 
CivApp., 276 S.W. 728. 

78. Ohio.—^Roberts v. Montgomery, 
169 N.B. 476, 117 Ohio St 400. 

74. U.S.—Sullivan v. U. S., C.CjL 
Okl., 4 P.2d 100—Binkley v. U. S., 
aaA.Ark., 282 F. 244. 

D.a—Hunter v. U. S., 48 App.D.C. 
19. 

Miss.-Prlne v. State. 108 So. 716, 
148 Miss. 281. 

N.a—Snow v. Hawkes, 111 S.E. 621, 
188 N.a 866 , 23 A.L,R. 183. 
Question Is not one of geography 
or topography, but Is one of direct 
Influence on the administration of 
Justice. The administration of Jus¬ 
tice is eaually obstructed wherever 
the act is done; and the place of 
solicitation is absolutely of no con¬ 
sequence whatever.—^Hunter v. U. S., 
48 App.D.a 19—McCaully v. U. S.. 
26 APP.D.a 404. 

Besson for mis 

“Contempt is an offense against 
the dignity and authority of the pai^ 
tlcular court, to which the affront Is 
offered. . . . tha affront is none 
the less directly against • . . . 
that court, no matter to what coun¬ 
ty or state the offender may go to 
violate the order of the court If 
that were not true, then Inju notion 
orders In many instances would be a 
farca’’—Farmers’ State BUnk of Tex¬ 
homa V., State, 164 P. 182, 18 OkLCr. 
283, L.R.A.1917B 561. 

Holding to other effsot 
“Contempts, being criminal in 
their nature, must he tried In the 
county where committed. If there 
be contempt of the Cascade, copnty 
decree in Lewis and dark county,, 
the courts of thp latter epunty 
ptinlsh therefor. . , , A , 
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a court lose jurisdiction properly acquired by modi¬ 
fying an incorrect judgment ^5 or by delaying for 
a reasonable time,'^* or by the erroneous exclusion 
of evidence negating contempt.*^^ 

A court should not take jurisdiction where a 
similar proceeding is pending in another courL^^ 

An order to show cause issued in contempt pro¬ 
ceedings arising out of the violation of a court 
order in a dvil action has been held to be a “mo¬ 
tion on notice” within a statute requiring all such 
motions to be heard within the circuit in which 
the action is triable, unless the judge and parties 
consent otherwise, and an application to a judge 
outside such circuit for a modification of findings 
and for a stay of the contempt proceedings does 
not meet the statutory requirement of consent^O 

§ 65. Venue 

General provision* a* to venue are ordinarily held 
Inapplicable to contempt proceedina*. Objection* to the 
venue may be waived. 

Statutes or constitutional provisions relating to 
the venue of suits generally,or of the trial of 
crimes and offenses, *2 have been held inapplicable 
to civil or criminal contempt proceedings, since it 
is the court contemned which must try the con¬ 
tempt*® It has, likewise, been held that informa¬ 
tions against persons* for criminal contempts are 

ceedlng Is to vindicate the court's 
authority and dignity."—State ex reL 
Swanson v.- District Court of First 
Judicial Dlst in and for Lewis and 
Clark County, 82 P.2d 778, 782. 

76. OkL—Brown v. State, 62 P.2d 
1208, 178 OkL S06. 

70b Minn.—In re Cary, 206 N.W. 

402. 165 Minn. 208. 

Okl.—Brown v. State, 62 P.2d 1208, 

178 OkL 606. 

77. Nev.^—State v. Slx^fi Judicial 
Dist Court in and for Humboldt 
Oottoty; 1 P.2d 106, 58 Nev. 348. 

74 N.T.—Spingler V. Spingler, 276 
N.T.S. 802, 248 Apii».Dlv. 688. 
n. B.D.—Mitchell v. Morgan, 186 N. 

W. 668, 46 S.D, 138. 

,81k SJ>.—^Mitchell v. Morgan, supra. 

9L. Oa.—Bilbo V. Bilbo, 146 SJL 446, 

167 Ga. 602. 

aa. T7.S.-:^Myer8 v. U. S., Mo, 44 S. 

■ Ot 272, 264 U.S. 86. 68 L.EJ<i 677— 

Sullivan v. U. S., aCjLOki;. 4 F. 

M 100—Dunham v. U. S., aCA, 
l4L, 289 F. 376. 

lO^HPrine v. Stata 108 Sa 716, -148 
' Misa 231. 

88^ ' TT.S^—Dunham' vC U. S., C.CLA. 

La., 288 F. 876. 

Court oontenjned as havtog exclu^ve 
Julrladictlan of proceeidfztgs see ' J" 

64 supra. - ■ ■ . ^ . 


not such “informations” as are contemplated by a 
statute relating to the venue of criminal proceed¬ 
ings,®^ but a civil contfempt proceeding has been 
held to be a “proceeding in equity” within the 
meaning of an act relating to the venue of such 
proceedings.®® 

When the court has jurisdiction of the subject 
matter, the right to object to the venue of the 
contempt proceedings may be waived by filing an¬ 
swer before raising the plea.®* 

§ 66. -Change of Venue or Judges 

Ordinarily, a person accused of contempt Is not 
entitled to a change of venue and etstutes providing for 
a change of venue In criminal oases generally, or In 
criminal or civil actions, have been held Inapplicable to 
contempt proceedings. However, certain-statutes have 
been held applicable to certain contempt proceedings. 
An application for a change of venue may be denied If 
it is not seasonably made. 

In accordance with the general rule, stated in 
§ 51 supra, that only the court contemned has 
power to punish for contempt and the rule, stated 
in § 64 supra, that such court has exclusive juris¬ 
diction of the contempt proceedings, it is ordinarily 
held that a person accused of contempt is not en¬ 
titled to a ^ange of venue,®'^ in the absence of ex¬ 
press legislation providing therefor,®® especially if 
the contempt was committed in the presence of the 
court,®® and statutes providing for a change of 

Dancy v. Owens, 268 P. 879, 126 
OkL 87. 

Wyo.-rTncker v. State ex reL Snow, 
251 P. 460, 36 Wyo. 430. 

StatvtoxT pzovlaloa dsolaxed ooastt. 
tatlonal 

If not confined to labor litigation, 
proposed statutory provision render¬ 
ing Judge, whose character or .con¬ 
duct has behn attacked otherwise 
than In open court, dlaguallfied and 
authorklng a change of venue In 
such cases at alleged conte^or's 
election, In contempt proceedl^ for 
violation of restraining ordet or in¬ 
junction, Is not uncOnatitutionaL—^In 
re Opinion of the Justices, 168 A. 
640, 86 N.H. 687. ■ 

Xa case, of ,ooastxi^otlv* ooatsmpt, 
no such Inherent right la vested In 
any par^cular judge^of the court as 
prevents the legislature fjrom ku^or^ 
ixlng a change of Judgeb for preju- 
dicaT-State v., Elng County Super. 
Ct, 188 P. 291, 77 Wash. 631. 

» Neb.-‘^nnell' v. 'Slate, 114 
W. 294, 80 lireb. 296. 

Beasoafocnls 

A change, of yenue "would waulit 
In ^e^em Wjtaklng of testimony at 
great length, .^othe.r,, judge ^ woul(l 
•not posseab the,, advance, of haying, 
heard the wltneilaes'and"their de-; 
meaner' at the original .heaylngB. 


_ 84 BL—Croek v. People, 16 EL 684. 
8& Ill.—Daniel Boone Woolen MlUs 
V. Laedeke, 288 IlLApp. 92, distin¬ 
guishing Crook V. People, 16 EL 
534. 

aa' U.S.—Cole v. E. S, ac.AMo., 
298 F. 86. 

87. EL—People ex xeL Rusch v. 
Freedman, 17 N.B.2d 882, 297 EL 
App, 78—People ex reL Rusch v. 
SullI, App„ 16 N.B.2d 174. 

Ind,—Coons v. State, 134 N.I1. 194, 

' 196, 191 Ind. 680, 20 A-L.K. 900, 
citing Corpus guis. 

Wyo.—Tucket v, State ex rel. Snow, 
261 P. 460, 464, 85 Wyo. 430, citing 
Corpus Juris; 

18 C.J. p 60 dote 22. 

Cdnfesi^t by eleetlou Judges' and 
dlerks 

In proceedings agalnbt election 
Judges, Judges were .riot entitled to 
change of v'entie Droni county court. 
In' view of' statute making Judges 
oflloers of county oourL-^People' ex 
rel.' Rusoh v. SkvaUuib,’ 13 N.B.2a 81, 
298 .IU.APPI. 518—People ex 'feL 
Rusch V. WlHIama* II N.B.2d 87, 292 
jELApp. 228. ■ I ' 

SK • Arte.—Van iDyke v. Superior 
Court of Gila County; 211 P,'{|76 
i 24 '^*. 608. 

.Okl^tkte v. ’oWena P. 704, 126 
' OkL 66, 62 AX.1^ 1270, foUowed In 
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venue in criminal cases generally,®® or in criminal 
or civil actions,®^ have been held inapplicable to 
contempt proceedings. However, a change of venue 
or judges has been granted in certain cases under 
the particular provisions of various statutes,®® and 
such changes have been permitted in cases of con¬ 
structive contempts under other statutes without 
specific reference to the particular provision relied 
on.®® Even apart from statute, it has been held 
that a change of venue may be had in cases of 
civil contempt on a sworn charge of prejudice of 
the judge.®^ It has been said to be the better 
practice for a judge who has been libeled to trans¬ 
fer the contempt proceedings to another judge.®® 


An application for a change of venue may be 
denied if it is not seasonably made.®® 

§ 67. Limitations and Laches 

UniMs governed by statute, mere delay In Instituting 
the proceedings la not a defense, unless It Is prejudicial 
to defendant, or unreasonable In duration. While a court 
should act promptly In punishing direct contempts, delay 
Is also permissible In such cases, If It Is reasonable. In 
proceedings for constructive criminal contempts or con¬ 
tempts which also constitute crimes, the court may by 
analogy adopt the statute of limitations for criminal 
‘prosecutions. 

In general, unless the time for instituting con¬ 
tempt proceedings is governed by statute®*^ and such 
statute is seasonably.pleaded,®® mere delay.in in- 


The fundamental conception of con¬ 
tempt of court is that the Judge In 
whose presence it occurs, ia best fit¬ 
ted to pass upon it, save In excep¬ 
tional cases."—Blankenburg v. Com¬ 
monwealth, 172 N.E. 209, 212, 272 
Mass. 26, 78 A.L.R. 808, certiorari 
denied Blanhenhurg v. Common¬ 
wealth of Maasachusetta, SI S.Ct 
844, 288 U.S. 819, 76 L-Ed. 1436. 
Dlreot contempt 

In a proceeding for direct con¬ 
tempt tending directly to interrupt 
the court proceedings, defendant Is 
not permitted, as a matter of right 
to remove the hearing before another 
Judga—State v. Little, 94 S.B. 680, 
175 N.C. 748. 

gd IlL—Daniel Boone Woolen Mills 
V. Laedeke, 238 Ill.App. 92. 

Ind.—Dale v. State, 160 N.E. 781, 198 
Ind. 110, 49 A.L.R. 647, error dis¬ 
missed 47 S.Ct 832, 278 U.S. 776, 
71 LBd. 886, and 47 S.Ct 691, 274 
U.S. 744, 768, 71 L-Ed. 1322. 
Wo.—Tucker v. State ex reL Snow, 
251 P. 460, 86 Wyo. 480. 
n. Aria—Van Dyke v. Superior 
Court of Gila County,-211 P. 676, 
24 Arlz. 508. 

N.D.—Noble Tp. v. Aasen, 86 N.W. 
742, 10 N.X>. 264. 

OkL—State v. Owens, 256 P- 704, 126 
QkL 66, 62 'A.L.R. 1270, followed 
in Dancy v. Owens, 268 P. 879, 126 
OkL 87. 

IS aJ. p 61 note 28. 

92, “Any cause or matter” 

Un^er a statute which permits the 
removal of "any cause or matter" in 
certain cases, a contempt proceed¬ 
ing may be removed.—^Lamonte v. 
Ward, 86 Wis. 668. 

“Chdiplnal prosecutlonB” 

(1) A criminal proceeding for cop- 
structlye contempt is a criminal ac¬ 
tion, within the constitutional provl- 
'sLon permitting' a change of venue 
IjO criminal prosecutions.—Nichols v. 
Me, 129 F. 678, >8 OkLCr. 660..-^ 
. (8), Criminal oontew^ proceedings 
As not being, criminal proaecutlonB 
sem k 62 b supra., , ' , 


“Proceedings” 

(DA statute permitting a change 
of venue in any "civil suit or pro¬ 
ceedings” is applicable to civil con¬ 
tempt proceedings.—^Danl^ Boone 
Woolen Mills v. Laedeke, 288 IlLApp. 
92. 

(2) But such statute is inapplica¬ 
ble to a statutory proceeding for 
criminal contempt—^People ex rel. 
RuscA V. Sulll, lUApp.. 16 N.E.2d 
174. 

(8) A proceeding to punish for 
constructive contempt is a "proceed¬ 
ing" within a statute permitting a 
change of Judges on tide ground of 
prejudice. 

N.M.—State ex reL Simpson v. Armi¬ 
jo. 81 P.2d 708, 88 N.M. 280. 

Wash.—State ex reL C3ody v. Su¬ 
perior Ck)urt 192 P. 986, 112 Wash. 
671—State ex reL Eussell*‘V. Su¬ 
perior Court 138 P. 291, 77 Wash. 
631, followed In State ex reL 
Lindsley v. Grady, 199. P. 980, 116 
Wash. 689. 

S3. Minn.—State v. First Judicial 
Dist Ct., 63 N.W. 1167, 62 Minn. 
288. 

Neb.—Back v. State, 106 N.W. 787, 
76 Neb. 608, 609.' 

13 C.J. p 60 note 26. 

94 HI.—Daniel .Boone Woolen Mills 
V. Laed^e, 288 IlLApp. 92, 100. 

Season for role 

"The very notion of refusing to 
allow a change of venue, after the 
apcused has made oath to his belief 
that the trial Judge is biased and 
prejudiced against him, is repugnant 
to our system of Jurisprudence."— 
Daniel Boone Woolen SfiUls v. Lae¬ 
deke, supra. 

94 Mioh.—In re Dingley, 148 N.W. 
218, 182 Mich. 44. 

96. nL—Harrisburg Coal. Mining Co. 
V. Ender Coal & Coke Co., 272 Dl 
App. 118. 

97. Statutes hOId appUoable 

(ly.A iftAtuU PTpvidlng that pi^i^ser, 


cutions for all offenses, other than 
those specifically designated, may be 
commenced within one year after 
their commission, applies to criminal. 
contempt proceedings.—State v. 
Phipps, 24 P.2d 1073. 174 Wash. 448. 

(2) Statute entitled "Misdemean¬ 
ors" and requiring prosecution for 
offenses, less than felonies, to be in¬ 
stituted within one year after com¬ 
mission of offense bars proceeding to 
punish for contempt, notwithstand¬ 
ing statute waa not pleaded and mo¬ 
tion to dismiss did pot Indicate that 
alleged offense had been committed' 
more than a year before, where in¬ 
formation showed It—^Pate v. Toler, 
79 S.W.2d 444. 190 Ark. 465. 

(8) Other statutes see 18 C.J. p 
61 note 29. 

Statutes lUld Inapplicable 

(1) An action for criminal con-' 
tempt for practicing law without a 
license is not barred by Gie statute 
of limitations applicable* to misde¬ 
meanors, even though violation of 
the statutory requirements for ad¬ 
mission to the bar is a misdemeanor, 
—State ex rel. Wright v. Barlow, 271 
N.W. 282, 132 Neb. 166. 

(2) The one year limitation pre¬ 
scribed in the Clayton Act does not 
apply to proceedings brought by the 
United States, In view of other pro¬ 
visions of the act.—U. S. v. Goldman, 
Ohio. 48 S.Ct: 486, 277 U.S. 229, 72 
L.Ed. 862, reversing, D.C., U. S. v,' 
Whiffen, 28 P.2d 352. 

Tolling of statute . 

As respects numlng of limitations 
against afilant's liability to punish¬ 
ment for contempt ior making false 
affidavit, offense was committed 
when adddavlt was sworn to.—^In re 
Jihb, 197 A. 12, 128 N.J.Eq. 261, re-' 
versing 191 A. 662, 121 N.J.Eq. 68L 

98. Pa.—Cake v. Bird, 16 A- 774 > 

Alter decision, It is too' bite '(ir 
plead ‘the statute ot, 

’Cake y. jSird, .gjupr^i,; , < 
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stituting the proceedings is not a defense^* unless 
the delay is prejudicial to defendant,^ or is un¬ 
reasonable in its duration.* While it has been said 
that a court should act promptly in punishing di¬ 
rect contempts,* delay is also permissible in such 
cases if it is reasonable* in the light of the facts 
and circumstances of the particular case.6 Where 
an act sought to be punished is 4 constructive crim¬ 
inal contempt,® or is also a crime,^ the court may, 
by analogy, adopt the limitation prescribed by stat¬ 
ute for criminal prosecutions, unless the resulting 
delay would be unjust.® 


§ 68. Abatement of Proceedings 

A civil contempt proceeding Is, and a criminal pro> 
ceeding is not, ordinarily abated by the final disposition 
of the cause In which the contempt occurred. Death 
of the party will abate a criminal, but not a civil, pro< 
ceeding. Expiration of a Judge's term of office Is not 
a ground for abatement. 

It is generally held that civil contempt proceed¬ 
ings terminate when the suit in which the con¬ 
tempt arose is abated or finally disposed of,* as 
by reversal!® Criminal contempt proceedings, how¬ 
ever, are not terminated by an abatement, or ter¬ 
mination, of the main action.!! Proceedings for 


99l Conn.—Middlebrook v. State, 43 
Conn. 257, 21 Am-R. 650. 

IS C.J. p 61 note 31. 

X. Neb.—State ex reL Weight v. 

Barlow, 271 N.W. 282, 132 Neb. 166. 
2 . U.S.—Idatheson v. Hanna-Schoell- 
kopf Co., C.C.P8L. 122 P. 886. 

13 C.J. p 61 note 32. 

X^oag delar bold baz 
<1) A delay of more than four 
years after discovery of the facts 
Justifies a denial of the application 
to punish.—^Matheson v. Hanna- 
Schoellkopf Co., supra. 

(2) Other cases in which a long 
delay was held an effective bar see 
13 aj. p 61 notes 82 [a], 35. 

Delay held not bar 

(1) The trial court was not with¬ 
out Jurisdiction to enter judgment in 
contempt prosecution on ground that 
unreasonable time elapsed between 
date of contempt and its punishment, 
where contemptuous conduct of Ju¬ 
rors was not discovered until after 
trial at which contemptuous conduct 
occurred was closed and only sixty- 
three days'elapsed between end of 
trial and filing of information.—Peo¬ 
ple V. Bosenthal, 18 N.m2d 450, 370 
HI. 244, affirming 13 N.m2d 814, 294 
IllApp. 274—People V. Bven, 18 N. 
B.2d 450, 370 Ill. 244, affirming IS 
NJL2d 820, 294 IllApp. 607. 

(2) Where petition for contenopt 
committed at primary election held 
April 10, 1984, was filed August 8, 
1936, hearing of evidence was com¬ 
menced NEarch 23, 1986, and final 
Judgment entered ICay 1, 1936, prose¬ 
cution was not barred by laches.— 
People ex rel. Rusch v. Wojclk, HL 
App., 7 N.E.2d 922. 

S. Minn.—In re Cary. 206 N.W. 402, 
165 Minn. 203. 

OkL—Brown v. State, 62 P.2d 1208, 
178 Okh, 506. 

“There Is mudh reason for requliv 
ing promptitude in proceeding to a 
hearing when the contempt has been 
committed In the prejsence of the 
court'—Brewer v. State, 170 So. 640, 
541, 176 Miss. 80S. 

4 , CaL—Bx parte Grossman. 298 P. 
683, 109 C!al.App. 625. 


Conn.—^Middlebrook v. State, 43 Conn. 
257, 21 Am.R. 660. 

Minn.—In re Cary, 206 N.W. 402, 

165 Minn. 208. 

OkL—^Brown v. State, 62 P.2d 1208, 
1209, 178 OkL 606, clUng Corpus 
Juris. 

& Minn.—^In re Cary. 206 N.W. 402, 

166 Minn. 208. 

Delay during suxamer vacatloB, at 
which time only emergency matters 
could properly be presented, was not 
unreasonabla — Pennsylvania Vank 
Line v. Jordan, 260 lllApp. 397, 
transferred 173 N.E. 181, 341 Ill. 94. 

Delay of fifty days has been held 
fatal to a commitment.—^In re Foote, 
18 P. 678, 76 CaL 548, 544-^8 OJ. p 
61 note 33 [a] (2). 

Ponlshment aftmr trial held proper 

(1) Power to punish defense at¬ 
torney for direct contempt continues 
at least until trial Is fully completed, 
and court, by deferring action until 
after Jury had retired in order to 
avoid prejudice, did not lose jurls- 
dlction.—In re Cary, 206 N.W. 402, 
166 Minn. 208. 

(2) It has been held sufficient If 
the proceedings are taken before the 
close of the term.—Middlebrook v. 
State, 48 Conn. 257, 21 AzelR. 660. 

13 C.J. p 61 note 83 [a] (1). 
Pmishsnesit while ease is psadiag 

(1) The court has no jurisdiction 
to punish for perjury committed in 
open court under summary contempt 
proceedings after Judgment has been 
rendered In the case In which the 
perjury was committed.—People v. 
Silva, 19 Porto Rico 261—^People v. 
Valcourt, 18 Porto Rico 471. 

(2) If the proceeding is initiated 
while the case is pending, the court 
may subsequently punish.—People v. 
Gusman, 18 Porto Rico 806. 

& U.S.—Gompers r. U. S., 84 S.Ct 
693, 283 U.S. 604, 58 L.Bd. 1115, 
Ann.Cas.l916D 1044, reversing 40 
App.D.C. 298. 

Miss.—Brewer v. State, 170 So. 640, 
541, 176 Mlsa 803, citing Ooxpus 
Jnzls. 

7. CaL—Qoodall V. Superior Court 

84- 


in and for Santa Barbara County, 
174 P. 924, 37 CalApp. 728. 

N.J.—In re JIbb, 197 A 12, 123 N.J. 
Bq. 251, reversing 191 A. 652, 121 
N.J.Bq. 681. 

Statute not applied 
Neb.—State ex reL Wright v. Bar- 
low, 271 N.W, 282, 132 Neb. 166. 

8 . Miss.—^Brewer v.. State, 170 So. 
540, 176 Miss. 808. 

ft. IlL—Bastman v. Dole, 218 HL 
App. 364. 

18 C.J. p 61 note 37, p 62 note 47. 

Proceedings for violating an in. 
Junction fall, or are not available, 
if the Injunction Is dissolved.—^Dun¬ 
can V. Boyd, Tex.Clv.App, 288 S.W. 
281—18 aj. p 62 note 47. 
Kodlfioatlon of order 
An order of commitment cannot he 
opposed on the ground that the order 
determining liability on which the 
commitment was based has been 
modified on appeal.—^Rowley v. Feld¬ 
man, 82 N.T.S. 679, 84 App.Dlv. 400, 
18 N.YAnn.Cas. 173. 

WL HI.—^Madson v. Clark, 166 HL 
App. 441. 

Or.—State v. Downing, 68 P. 863, 66 
P. 917, 40 Or. 809. 

18 C.J. p 61 note 87 [a]. 

11 . Minn.—In re Panning, 41 N.W. 
1076, 40 Minn. 4. 

IS C.J. p 61 note 89, p 62 note 45. 

OffeguB against stAte punishable 
by contempt proceedings for disre¬ 
garding a writ of mandamus issued 
to compel performance of a Judg¬ 
ment is not transformed Into an In¬ 
nocent act because the Judgment Is 
purchased by another who does not 
wish the writ enforced.—State v. 
Bing, 29 Ran. 488: 
mtlgattoa of offsnss 
The subsequent soitlement and dls- 
pontlnuanoe of an action begun in 
disobedience of an Injunction does 
not relieve defendant from liability 
for his contempt, although It may 
serve to palliate or mitigate the of¬ 
fense.—Stubbs V. Ripley, 89 Hun, N. 
T., 626. 

; KooeedlBgs | for vlhlatfaig lajuao. 
tloai or restraining order, if com¬ 
menced before the Injunction is dis- 
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civil contempt do not abate by reason of the death 
of the party charged.^^ it has been held, however, 
that a judgment rendered in a criminal contempt 
proceeding is abated by the death of defendant.i3 
Pending an abatement of a suit as to a deceased 
defendant, process of contempt may be executed 
against his codefendant.^^ Proceedings for con¬ 
tempt do not abate on the expiration of the term 
of office of the judge, but may be continued before 
his successor.15 A variance occurring in the papers 
of the original suit furnishes no ground for a plea 
in abatement in contempt proceedings for disobedi¬ 
ence of orders granted in such suit.i® 

The violation, or enforcement, of an order pend¬ 
ing a stay or review as constituting contempt is 
discussed in § 16 supra. 

§ 69. Entitling 

The proceedings should be so entitled that the de¬ 


fendant is apprised of their nature, but there Is a great 
variety in the forms of entitling. 

The form of entitlement for contempt proceed¬ 
ings is usually regarded as of no vital importance,!^ 
and the jurisdiction of the court is not affected by 
the form of entitlement of the charging instru- 
ment.i8 However, it has been held that the papers 
in a contempt proceeding should show whether' it 
was instituted for the benefit of complainant or to 
vindicate the court's authority,!® and that the papers 
in a criminal contempt proceeding must show that 
it is a separate cause.®® 

There is very little uniformity in the form of 
entitling contempt proceedings.®! In some juris¬ 
dictions the form of entitlement in all or in cer¬ 
tain contempt proceedings is prescribed by statute.®® 
The practice in some jurisdictions is to prosecute 
a matter of contempt in the title of the cause or 
proceeding in which it arose rather than as a sepa- 


solved, may thereafter be prosecuted. 
—State V. Nathans, 27 S.!B. 52, 49 
S.C. 199—13 C.J. p 62 note 46. 

Dismissal of oredltor's bUl siftsr 
InteelocutOTy order has been made 
does not prevent the enforcement of 
the Interlocutory order by attach¬ 
ment—Price V. Church, Clarke, N.T., 
S58. 

'la. U.S.—WaaBerman v. TJ. S., Mo., 
161 F. 722, 8^ C.C.A. 582, reversed 
on other grounds 166 F. 1022, 92 
aC.A. 669. 

m—Hannah v. People, 64 N.H. 776, 
198 Ill. '77. 

13. U.S.—McGovern v. H. S., C.C.A. 
IlL, 280 F. 73, certiorari denied 42 
8.Ct 464, 259 U.S. 580, 66 L.Ed. 
1073-Pino V. U. S., aCA-IU.. 278 
F. 479. 

Fffeot of death on payment of fines 
generally see the C.J.S. title Fines 
§ 7, also 25 Q.J. p 1154 notes 24- 
26. 

14, N.T.—Brown v. Andrews, 1 
Barb. 227. 

18. N.Y.—Holstein v. Rice, 16 Abb. 
Pr. 807, 24 How.Pr. 136. 

16- Conn.—Lyon v. Lyon, 21 Conn. 
185. 

17. Ill-^Anderson v. Macek, 182 N. 
B. 746, 360 IIL 186, quoting Lester 
V. People, 23 KB. 887, 37 N.B. 
1004, 1006, 150 UL 408, 41 Am.S.R. 
475, aud reversing 263 LLApp. 664. 
18 C.J. p 62 note 6JS. 

. Judgmant Is not aaUlty because 
the contempt proceedings, on which 
it was founded was docketed as a 
chancery matter Instead of being 
prosecuted in the name of the peo- 
ple.-^Ander8on v. Macek, 182 N.B. 
746. 850 IIL l36, reversing 261 HI. 
App. 664. ' 


Xrregnlactty held harmless 
Where defendant in a civil action 
was sentenced for contempt In dis¬ 
obeying a restraining order issued 
therein, the mere fact that the pa- 
pera filed and the entry of Judgment 
were certified as of that case, and 
not as of a case of the state against 
defendant, was not an Irregularity by 
which defendant was in any way 
prejudiced.—Ramer v. State, 128 N. 
E. 440, 190 In^ 124. 

18, U.S.—PhilUps Sheet, etc., Co. v. 
Amalgamated Assoc. Iron, etc., 
Workers, D.C.Ohlo, 208 F. 336. 

18 C.J. p 62 note 67. 

JorlsdlfitioiL of law court hSld nnaf- 
feoted by title Choaoery” 

The circuit court haA Jurisdiction 
in a contempt proceeding whlch^ was 
entitled "In Chancery," as against 
contention that proceedings were 
void beeaxue proceedings were 
entitled "In Chancery" and that 
punitive sentence could not be im¬ 
posed in chancery proceeding, where 
respondent failed to show departure 
from proper form of procedure and 
raised' no formal objections in trial 
court to Jurisdiction of court, since 
entitling showed that proceeding was 
not part of original chancery cause 
but was an Independent proceeding. 
—Ex parte Gilliland, 280 N.W. 63, 
284 Mich. 604. 

19b U.S.—Anargyros v. Anargyros, 
C.aCaL, 191 F. 208. 

13 C.J. p 62 note 56. 

20. N.J.—Wlerczerzak v. Wlerczer-j 
zak, 169 A. 682, 116 N.J.BQ. 89. I 

21. Aria—Hughes v. Territory, 85 
P. 1068, 10 Aria 119, 6 L.R.A.,N.S., 
672. 

22. In Oregon and Washington 

(1) Under a statute providing that 
in contempt proceedings the state! 
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Is the plaintiff and in all cases of 
public Interest the proceedings may 
be prosecuted on behalf of the state, 
and in all cases where the proceed¬ 
ing is commenced on the relation of 
a private party, such party Is deem¬ 
ed a coplaintlfl with the state, a 
criminal contempt proceeding should 
be brought in the state's name.—^In 
re Harringtpn's Estate, 1 P.2d 860, 
163 Wash. 616. 

(2) Under such statute, a proceed¬ 
ing to punish for contempt because 
of nonpayment of alimony should be 
conducted in the name of the state 
on the relation of the prosecuting 
party.—State v. Hewson, 277 P, 1012, 
129 Or. 612, 68 A.L.R. 1216. 

(3) Under the statute, an afildavlt 
in a contempt proceeding In a civil 
action which does not name the state 
as a party is demurrable.—^Trullinger 
V. Howe, 118 P. 4, 68 Or. 73. 

(4) But, at most, the statute Is 
merely a rule of practice.—^Wright 
V. Suydam, 140 P. 678, 79 Wash. 550. 

(6) The statute does not apply to 
a proceeding In which a court -of 
equity is seeking the enforcement of 
its decree in aid of its original Juris¬ 
diction; but if the defendant fails 
to appear in such proceeding he may 
be adjudged In contempt In a new 
proceeding to which the statute 
would apply.—Wright v. Suydam, su¬ 
pra—Poland V. Poland. 116 P. 2, 63 
Wash. 697. 

(6) Without express reference to 
the statute, contempt proceedings for 
failure of guardian to pay over 
funds of his ward pursuant to an 
order of the court were held not de¬ 
fective because not brought ‘ in the 
name of the state.—^In re Anderson,. 
167 P. 70, 97 Wash. 683 . 

In Wlsoomdiii proceediaiVI •' 
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rate suit under a specific title of its own,23 al¬ 
though some cases hold that, while the proceeding 
may or should be thus entitled ab initio, after 
the attachment issues, it may or should be entitled 
in the name of the state.24 The practice in other 
jurisdictions is to entitle the proceeding in the 
name of the state or people, or in the name of 
the state or people on the relation of a party,26 
and in at least one jurisdiction both practices are 
recognized and approved.28 In still other jurisdic¬ 
tions, if the proceeding is civnl and remedial, it 
should be entitled as of the suit in which the con¬ 
tempt arose, in the name of the injured party,2? 
but if the object is punishment alone, the proceed¬ 
ing should be in the name,28 or by the authority,2® 
of the state; but it has been held that criminal 
contempt proceedings are not “prosecutions” with¬ 
in the meaning of a constitutional provision re¬ 
quiring prosecutions to be carried on in the name 
of the people.3® If the proceeding is both remedial 
and punitive, in the absence of a statute regulating 
the entitling of the proceeding, it may be brought 
either on the relation of a party or in the name of 
the state.3l It has been held that a criminal con¬ 
tempt proceeding is properly entitled “In the mat¬ 
ter of (naming the respondents) charged with 


contempt of courL”32 

Proceedings improperly begun in the name of the 
parties to the original cause may be amended so 
as to be entitled in the name of the people,33 and 
it has been held that although an order to show 
cause in a contempt proceeding is improperly en¬ 
titled, it is good where defendant voluntarily sub¬ 
mits himself to the order.34 

§ 70. Preliminary Affidavit or Statement 

The necessity, requisites, and sufficiency of a pre¬ 
liminary affidavit or statement and matters con¬ 
cerning its waiver, amendment, filing, or with¬ 
drawal are considered in the following sections. 

Examine Pocket Parts for later cases as to other 
matters. 

§ 71. -Necessity 

a. Direct contempt 

b. Indirect or constructive contempt 

ft. Direct Contempt 

Ordinarily, a contempt which It direct, In the. Im¬ 
mediate presenpe of the court, may be summarily pun¬ 
ished without affidavit, pleading, or formal charges. 


nature of civil contempt. If Institut¬ 
ed on order to show cause, should be 
entitled in the original action, or If 
by writ of attachment should be 
entitled as original special proceed¬ 
ings on behalf of accused on rela> 
tlon of plaintiff, as prescribed by 
statute.—State r. Verage, 187 N.W. 
830, 177 Wis, 296, 28 A.L.R. 491. 

83. N.T.—Robinson v. Robinson, 204 
N'.Y.S. 829, 128 Mlsc. 80, affirmed 
205 N.Y.S. 949, 209 App.Dlv. 896. 

Ohio.—Catrow v. Columbus, D. & M. 

Ry. Co., 11 Ohio N.P.,N.S., 661. 

18 C.J. p 68 note 58. 

CiimJaal prooeedlngs 

(1) Criminal contempt proceedings 
need not be had in the name of the 
state.—Van Dyke v. Superior Court 
of Gila County. 211 P. 676, 24 Aria. 
608. 

(2) Although the proceeding is re¬ 
garded as a specific criminal one, it 
need not be considered "a separate 
proceeding, with a title of Its own." 
—Ex p. Ah Men, 19 P. 880, 77 Cal. 
198, 200, 11 Am.S.R. 268. 

Where proceeding is commiwioett hy 
order to show cause, the papers 
should be entitled in the action.— 
Eastern Concrete Steel Co. v. Brick¬ 
layers' ft Mason Plasterers’ Interna¬ 
tional Union, Local No. 46, of Buf¬ 
falo, 198 N.Y.S. 868, 200 App.Dlv. 
714. 

84. Iowa.—Bloomington Birat Cong. 
Church V. Muscatine, 2 Iowa 69. 

18 CJ. p, 68 note 69. 


26. m.— People V. Securities Dis¬ 
count Corporation, 279 niApp. 70, 
affirmed 198 N.SL 681. 361 IlL 551. 

18 CJ. p 68 note 60. 

99, Iowa.—^Hagedom v. Rockafel- 
low, 180 N.W. 688, 689, 190 Iowa 
663. 

Beason fox permitting state to prose¬ 
cute 

"The rule permitting the prosecu¬ 
tion for contempt in the name of the 
state rests on the sovereign’s inter¬ 
est In enforcing obedience to civil 
authority, and Is not limited to any 
particular class, as llguor nuisance 
contempts.”—Hagedom v. Rockafel- 
I low, supra. 

27. U.S.—Leitsteln v. Capital Co., C. 
C.A.N.J., 96 F,2d 28. 

Bia.—Seaboard Air Line R, Co. v. 
Tampa Southern R. Co., 134 So. 
529. 101 Fla. 468. 

Neb.—Maryott v. MAryott, 246 N.W. 
848, 124 Neb. 274. 

N.Y.—Pitt V. Davison, 87 N.Y. 236. 
Okl.—^Rocher v. Williams, 88 P.2d 
867, 183 OkL 613. 

18 C.J. p 68 note 68. 

281 U.S,—^Leitsteln v. Capital Co., 
C.C.A,N.J., 96 F.2d 23. 
m.—^Llebman v. People, 282 Ill.App. 
582—Tunnell v. People ex reL Mil¬ 
ler, 253 I11A.PP. 422, transferred 
People ex rel. Miller v. Tunnell, 
162 N.B. 856, 881 UL 307—People 
V. O'Meara, 216 ULApp. 178. 

Ind.—State ex reL Indianapolis Bar 
Ass’n V. Bietcher Trust Co., 6 N. 

86 


BL2d 638—Denny v. State, 182 N.BL 
318, 203 Ind. 682. 

Wis.—State V. Verage, 187 N.W. 880^ 
177 Wis. 295, 28 A.L.R, 491. 

13 C.J. p 68 note 64. 

Action for direct contempt Is- 

prosecuted In the state’s' name.— 

State V. Owens, 266 P. 704, 125 OkL 

66, 52 A.L.R. 1270, followed In Dancy 

V. Owens, 258 P. 879, 126 OkL 87. 

88. Ill.—Llebman v. People, 282 HL, 
App. 682—Tunnell v. People ex reL 
Miller, 253 Ill.App. 422, transferred 
People ex reL Miller v. TunneU, 
162 N.B. 865, 881, lU. 807. 

3& Aria—Van Dyke v. Superior- 
Court of Gila County, 211 P. 676„ 
24 Ariz. 508. ’ 

IlL—People V. Jllovsky, 166 N.E. 108„ 
384 m. 636—People v. Miller, App.,. 
10 N.E.2d 896. 

ai. Wyo.—Porter v. State, 92 P.. 
386, 16 Wyo. 131. 

SB. N.J.—-Wlerczerzak v. Wlerczer- 
sak, 169 A. 682, 116 N.J.Bq. 89— 
Dorrlan v. Davis, 147 A. 888, 105 
N.J.Bq. 147. 

sa m.—Steames v. Joy, 41 IlUlpp., 
167. 

Or.—State v. Downing, 58 P. 863, 66- 
P. 917, 40 Or. 809. 

84. Wyo.—^Ex p. Bergman, 26 P.. 
914, 8 Wyo. 896. 

Appealing and answering as waiver 
of objections generally see 8 81 In¬ 
fra. 
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It is the almost tmiversal rule that, where a 
contempt is direct, in the immediate presence of the 
court, summary punishment may be inflicted with¬ 
out affidavit, pleading, or formal charges.35 In such 
cases, a formal entry showing the facts consti¬ 
tuting a contempt® 6 and the proceedings taken®^ 
constitutes the full record. 

Where witnesses are necessary to prove the acts 
of contempt, although the contempt has been com¬ 
mitted technically “in the presence of the court,” 
it has been held proper for an informing officer 
to bring the offense to the attention' of the court.®® 

The fact that action to punish a contempt is 
not taken until after the close of the trial does 
not necessitate the presentation of an affidavit 
where the delay is to avoid prejudice to the par¬ 
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ties at the trial;®® but it has been held that a con¬ 
tempt cannot be punished without pleadings where 
the proceedings therefor are not instituted until 
some time after the alleged contempt, and after 
the person charged has been adjudicated insane.^® 

b. Indirect or Oonstractive Oontempt 

Proceedings to punish contempts committed out of 
the court's presence must ordinarily be Instituted by an 
accusation, pleading, or affidavit presented to the court, 
unless, under some authority, the accused Is given ample 
opportunity to, prove hIs innocence; or the court may 
make an accusation of its own motion. 

As a rule, proceedings to punish for contempts 
committed out of the presence of the court must 
be instituted by an accusation, pleading, or affidavit 
presented to the court, setting forth the facts con¬ 
stituting the contempt.'*! The intent of a statute 


85. TJ.S.—Ryala v. U. S., aC-A-Pla., I 
69 F.2d 646—Fleming v. TJ. S., CX 
C.A.Chlna, 279 F. 618, appeal die-1 
missed 48 S.Ct 10. 260 U.S. 752, 67 
L.Ed. 496. 

Arls.—Ex parte Pugh, 245 P. 273, 
274, 80 Ariz. 129, quoting Oorpna 
Jhxlfl. 

CaL—Ex parte Lake, 224 P. 126, 65 
CaLApp. 420. 

Colo.—Lindsey v. People, 161 P. 681, 
533, 66 Colo. 848, 16 A.L.R. 768, 
oltlng OoipoB kTozlg and error dis¬ 
missed Lindsey v. People of State 
of Colorado ex reL Rush, 41 S.Ot^ 
821, 255 n.S. 660, 65 L.Ed. 786. 

D.C.—Hunter v. V. S., 48 App.D.C. 
19. 

ill.—People V. Sherwin, 16,6 N.B. 618, 
884 Ill. 609—People v. Cochrane, 
188 N.a 291, 298, 807 Ill 126, cit¬ 
ing Ooipos Juia—^In re Kelly's 
Estate, 1 NJE:.2d 905, 286 IlLApp. 
148, affirmed 8 H.E.2d 118, 866 HI. 
174—^People V. Securities Discount 

, Corporation, 279* IlLApp. 70, affirm¬ 
ed 198 N.E. 681, 361 HI, 661—Peo¬ 
ple V. Rongettl, 260 lll.App. 428, 
reversed on other grounds 176 N.B. 
292, 844 IlL 107—^People v. Clancy, 
289 IlLApp. 869. 

In(L—Kerr v. ^tate, 141 N.E. 808, 194 
Ind. i4r. 

Mont—State v.. District Court of 
First Judicial Dist In and, for 
Lewis and Clark County, 191 P. 
772, 68 Mont 276. 

OkL—Moss v. Arnold, Cr!', 76 P.2d 491 
—Desklns v. State, Cr., ,71 P.2d 602 
-Hannon v. State, Cr,, 60 P.2d 404 
—Moore V. State, 272 P. 1082, 41 
OkLCr. 310—Lynn v. State, 260 P. 
1069, 88 Oki.Cr. 313. 

Pa.—Snyder's Case, 162 A. 38, 801 

,,Pa. 276, 76 A.L.R. 666. 

S.D.—In re Solberg, 2J18 N.W. 9, 61 
S.D. 246—State V. Mbody, 196 N.W. 
600, 601‘, 47 S.D. 111, quoting dor- 
pus Juris. 

WaBh.-^tate v. Morris, 207 P. 18, 
120 Waih. 146. 


Wls.—State V. Circuit Court of Mil¬ 
waukee County, Branch No. 1, 214 
N.W. 896, 198 Wls. 132. 

13 C.J. p 63 note 68. 

So as to partleulat oouteompts 

(1) Filing false affidavit—State v. 
Moody. 196 N.W. 500, 47 S.D. 111. 

(2) Filing document containing 
contemptuous language In proceed¬ 
ing pending before the court—Ex 
parte Friday, 32 P.2d 1117, 188 Cal. 
App. 660. 

Falsa reprasmitationB lu court’s pros- 
emoa 

(1) Generally. 

HI.—People V. Berof, 11 N.E.2d 936, 
867 IlL 464, affirming 7 N.E.2d 919, 
290. IlLApp. 1—People v. Sherwin, 
187 N.E. 441, 863 HL 625, reversing 
270 HLApp. 100. See People v. 
Frledlander, 198 HLApp. 300. 
Contra People v, BerreU, 216 HL 
App. 341. 

18 C.J. p 63 note 68 [a] (8). 

(2) Falsely representing oneself to 
the court'as a practicing attorney.— 
Bowles V. U. S., C.C.A.Md., 60 F.2d 
848, certiorari denied 52 S.Ct 28, 284 
U.S. 648, 76 L.Hd. £60, 

(8)^ Failure to make Immediate 
paynaent demanded by the court.— 
Petition for Kelley, Masa, 197 N.E. 
861. 

(4) Failure to obey subpoena.— 
Paddon V. Superior Court of Califor¬ 
nia, In and for City and County of 
San Francisco, 223 P. 91, 66 Cal.App. 
8^ followed In 228 P. 98, 65 Cal.App. 
790—18 GJ. p 68 note 68 [a] (2). 

<6) C6nducf before grand jury.— 
People V. Sheridan, 181 N.E. 617, 349 
IlL 202. 

(6) Attempt to obstruct the ad¬ 
ministration of justice in the courts, 
.without reference to whether the act 
occurs In or out of the court's actual 
presence.—^U. S. v. Latimer, 44 App. 
.D.C. 81. ■ . ■! 


Drawtug of Issues hdd uuueoessazy 
U.S.—U. S. V. Landes, C.C.A.N.T., 97 
F.2d 378. 

Tnmaoessazy flllag of an iufonna- 
tlon In a direct contempt proceed¬ 
ing, although on the order of the 
court, does not vitiate proceedings 
taken without reference to such In¬ 
formation.—^People V. Clancy, 289 IlL 
App. 869. 

36L U.S.—Fleming v. U. S., C.GA, 
China, 279 F. 618, appeal dismissed 
. 43 S.Ct 10, 260 U.S. 762, 67 L.Ed. 
496. 

Aria.—Ex parte Pugh, 245 P. 278, 80 
Aria. 129. 

Cal.—Ex parte Lake, 224 P. 126, 65 
CaL App. 420. 

Okl.—Moss V. Arnold, Cr., 76 P.2d 
491. 

Wash.—State v. Morris, 207 P. 18, 
120 Wash. 146. 

37. S.D.—State v. Moody, 196 N.W. 
600, 601, 47 S.D. Ill, quoting Oozu 
pus Juzls. 

18 C.J. p 04 note 70. 

Funlsfament Imposed 
U.S.—Fleming v. U. S., C.CLA.Chlna, 
279 F. 618, appeal dismissed" 43 S. 
Ct 10, 260 U.S. 762, 67 LJBld. 496. 

38. Conn.—^McCarthy v. Hugo, 78 
A. 778, 82 Conn. 262, 186 Am.S.R. 
270, 17 AnmCas. 219. 

18 C.J. p 64 note 75. 

39. CaJ.—Curran v. Superior Court 
I In and for Fresno County, 286 P. 

976. 72 Cal.App. 268. 

40. IlL—People V. Burt, 257 IlLApp. 

, 60. 

41. U.S.^Ryals v. U. S., C.C.A.Fla.. 
69 F.2d 946. 

Ala.—Craddock v. Oliver, 128 So. 87, 
28 Ala.App. 183, certiorari denied 
123 So. 88. 219'Ala. 607—Robertson 
V. State, 104 So. 661, 569, 20 Ala. 
App. 614, citing Cozpus Juris. ? 
Ark.—Ex parte Coulter, 266 S.W. 16t 
16, 160 Ark. 650, cltlug Odzpus Ml*. 

-I- ■ ■ • . ■M' 
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so requiring has been said to be to advise the 
court of the acts or conduct alleged to be con¬ 
temptuous, and to advise defendant of the particu¬ 
lar facts of which he is accused so that he may 
meet such accusations.'*^ 


The court, however, may act of its own motion 
and make an accusation,-*3 and there is authority 
holding that formal pleading or accusation is un¬ 
necessary if the person charged is given ample op¬ 
portunity to prove his innocence,** as where he 
is served with notice of the charge and given ample 
opportunity to explain his conduct.*® 


§ 72. -Requisites and Sufficiency 

a. In general 

Cal—Laplque v. Superior Court ot 
Loa Angelea County, 229 P. 1010, 

' 68 CalApp. 407—^Ex parte LaJke, 

234 P. 126, 66 CalApp. 420. 

Conn.—Gorham v. New Haven, 72 A. 

1012, 82 Conn. 153. 

Fla.—Ex parte Biggers, 96 So. 763, 

769, 85 Fla. S22, citing Oozxnia Jtu 
xia—Ex parte Earman, 95 So. 755, 

760, 85 Fla. 297, Citing Ckizptu Ju¬ 
lia. 

Idaho,—^Harknesa v. Hyde, 176 P. 

886, 31 Idaho 784. 

Ill—People V. Rosenthal, 18 N.E.2d 
450, 370 HL 244, affirming 18 N.E. 

2d 814, 294 HLApp. 274—People v. 

Even, IS N.E.2d 460, 370 IlL 244, 
affirming 13 N.E.2d 820, 294 lU. 

App. 607—People v, Sherwln, 166 
N.E. 613, 384 IlL 609—Zneisel v. 

UrauB Motor Co., 164 N.K 196, 323 
111. 452. 

Ind.—State v. Shumaker, 163 N.E. 

272, 200 Ind. 628, quoting Coxpus 
Juris. 

Me.—Charles Cuahman Co. v. Macke- 
ay, 200 A. 506.' 

Neb.—Muffly v. State, 261 N.W. 660, 

129 Neb. 834—Gonzalez State, 

226 N.W. 801, 119 Neb. 18. 

N.M.—Nunn v. Sikes, 216 P. 498, 28 
N.M. 628. 

N.T.—Johnson v. Ackerman, 181 N. 

T.S. 772, 192 App.Dlv. 890. 

N.C.—Snow V. Hawkes, 111 SJB3. 621, 

188 N.C. 366, 23 A.L.R. 188. 

Okl.—^Rocher v. Williams, 83 P.2d 
867, 183 OkL 618—Morgan v. Na¬ 
tional Bank of Commerce of Shaw¬ 
nee, 217 P. 388, 90 OkL 280—Can¬ 
non V. State, 66 P.2d 136, 68 Okl. 

Cr. 461—Ex parte Jennings, 259 P. 

600, 38 Okl.Cr. 140—Wofford v. 

Stata 243 P. 988, S3 Oki.Cr. 288— 

Blanton v. State. 239 P, 698, 31 Okl. 

Cr. 419—Emery ▼. State, 232 P. 

128, 29 OkLCr. 29. 

Or.—Ruat v. Pratt, 72 P.2d 683— 

State V. Driscoll, 50 P.2d 681, 161 
Or. 363—State v. Rogers, 265 P. 

784, 124 Or. 666. 


b. Statement of facts 

c. Verification; information and belief 

ft. In General 

A sufficient Initiatory accusation or affidavit In pro¬ 
ceedings to punish contempts committed out of the 
court's presence Is Jurisdictional. In the absence of a 
constitutional or statutory provision to other effect, a 
particular form or technical accuracy Is generally held 
unnecessary, and an affidavit will serve, although an In¬ 
dictment or criminal complaint has been required for a 
constructive criminal contempt 

A suflBcient initiatory accusation or affidavit in 
proceedings to punish contempts committed out of 
the presence of the court is generally held to be 
jurisdictional.*® In the absence of a constitutional 
or statutory provision to other effect, the prelimi¬ 
nary statement, charge, or pleading need not take 
a particular form,*^ and technical accuracy is not 

44. Ill.—^People ex reL Rusch v. 
Ladwlg, 7 N.B.2d 313, 866 IlL 674. 

D.C.—^U. S. V. Latimer, 44 App. 
D.C. 81. 

Source of Infonnattoii hOUL irtunate- 
rial 

The manner in which the court ar¬ 
rives at the basis of a charge stated 
in the rule nisi, whether by testi¬ 
mony taken in chambers, personal 
view, or hearsay report, la Immate¬ 
rial where the contemnor bud a full 
hearing and opportunity t© defend.— 
.Baumgartner v. Joughln. 148 So. 436, 
107 Fla. 868, denying reheariniT and 
affirming 141 So. 186, 106 Fla. 836. 

4a. Ala.—Ex parte Gunnels, 161 So. 
606, 25 Ala.App. 677—Craddock v. 
Oliver, 128 So. 87, 23 Ala.App. 188, 
certiorari denied 123 So. 88, 219 
Ala. 607. 

Ind.—State v. Shumaker, 168 N.E. 
272, 200 Ind. 628, quoting Ooxpuc 
JadB. 

Mo.—State ex reL*' Smith v. Bmpie, 
App., 286 S.W. 766, 767, 221 Mo. 
App. 721, Quoting Corpus Juris. 
Okl.—Morgan v. National Bank of 
Commerce of Shawnee. 217 P. 888, 
90 Okl. 280. 

S.D.—Simmons v. Simmons. 278 N.W. 
587. 

18 C.J. if 66 note 82. 

Statement of facts constituting con¬ 
tempt as essential to Jurisdiction 
see infra 8 72 b (1). 

‘VlolatUm of Injuuctloiial ovder 
In a contempt proceeding for vio¬ 
lation of an Injunctlonal order, It la 
not necessary to docket a new case 
against the contemner, but he can 
be brought before the court on a 
precept Issued on -a showing in the- 
main case.—Hatlestad v. TTarflin 
County Dist. CL, 114 N.W. 628, 187 
Iowa 146. 

47. Mo.—State ex rel. Smith v. Ehn- 
pie, 286 S.W. 766, 767, 221 Mo.App.. 
721, quoting Corpus JlulSa 


Utah.—Crowther v. District Court of I 
Salt Lake County, 64 P.2d 243, 247, 
98 Utah 686, citing Corpus JUrts. 
Wash.-State v. Wlnthrop, 269 P. 

793, 148 Wash. 626, 59 A.L.R. 1266. 
12 C.J. p 64 note 77. 

So as to partioular contempts 

(1) Failure to appear in response 
to citation.—In re Solberg, 213 N.W. 
9, 51 S.D. 246. 

(2) Refusal to answer as a wit¬ 
ness, not committed in the court’s 
immediate presence.—State v. Dis¬ 
trict Court of Sixth Judicial DIst In 
and for Park County, 236 P. 658, 78 
Mont 297. 

(8) Failure to produce books and 
records. — Momsen-Dunnegan-Ryan 
Co. Y. Placer Syndicate Mining ck>., 
71 P.2d 1034, 41 N,M. 626. 

(4) Subpoenaing witnesses In a 
matter previously stipulated.-Metz- 
ler V. Superior Court of California 
in and for Humboldt County, 201 P. 
139, 54 Cal.App. 59. 

(6) FUlng of affidavit of disqualifl- 
cation of the trial court on the 
ground of bias and prejudice.—Ex 
parte Cunha, 11 p.2d 902, 128 CaL 
App. 626, rehearing denied 18 P.2d 
979, 123 CaLApp. 625. 

(6) Filing of affidavit of disquaH- 
flcatlon of'the trial court when the 
court was not In session tq hear the 
cause.—State v. District Court, Sec¬ 
ond Judicial Dist. in and for Silver 
Bow County, 248 P. 213, 76 Mont 
495. 

(7) Payment of salaries in viola¬ 
tion of court's order.—Jones v. Cox, 
37 P.2d 777, 84 Utah 668. 

4A Utah.—^In re Schulder, 221 P. 
666, 62 Utah 691. 

4a Ark.—Ex parte Coulter, 265 S, 
W. 16, 16, j.60 Ark. 660, citing Cor¬ 
pus Juris. 

■18 C.J. p S4 note 80. 
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required.^* Such an affidavit is regarded as con¬ 
stituting, or serving the purpose of, a complaint 
or pleading.^® However, it has also been variously 
held that the initiatory accusation may consist of 
a petition,at least in the case of a' civil con¬ 
tempt,®^ a motion, in the case of a dvil contempt,52 
a statement by an officer of the court,or an in¬ 
formation presented to the court by the grand 
jury;®^ so, also, the initiatory accusation may con¬ 
sist of a written statement by the court,®® a cita¬ 
tion setting forth the facts,®® or an entry on the 
docket;®^ but there is authority holding that the 
filing of an unverified statement by a judge having 
personal-knowledge of an indirect contempt is in¬ 


sufficient to institute proceedings for the offense.®® 

In the case of a constructive criminal contempt, 
proceedings may be brought by the prosecuting at¬ 
torney on the information of a relator.®® To charge 
such a contempt, a formal indictment, information, 
or criminal complaint has been held unnecessary;®® 
however, there is some authority requiring an in- 
dictment,®! or, in the case of a contempt charged 
as a misdemeanor, a complaint as required in the 
case of a misdemeanor.®® 

An indorsement of the court on an information 
for contempt, authorizing the clerk to issue a cita¬ 
tion, has been held to constitute a sufficient leave 


Utatu—In re Thomas, 190 P. 962, 56 
Utah 315. 

13 CJ. P 66 note 84. 

Prayer for rdlef is not reaulrea.— 
m parte PlUshury, 282 P. 726, 69 
CaLApp. 784. 

Goiiolaslo]i. “against the peace and 
dignity” of the people or the state 
is. not reCLulred. 

IlL—People v. Jilovsky, 166 N.H. 108, 
384 Ill. 636—People v. Severing- 
haue, 146 N.H. 220, 313 IlL 456— 
People V. Even. 18 N.B.2d 820, 294 
ni.App. 607, affirmed 18 N.E.2d 460, 
' 370 Ill. 244—People v. Rosenthal, 
18 N.E.2d 814, 294 IlLApp. 274, af¬ 
firmed 18 N.E.2d.460, 870 IIL 244. 
Miss.—Prlne v. State, 108 So. 716, 
148 Miss. 281. 

Signature hy prosecuting attorney 
1 b not reaulred.—State v. Mount, 10 
F.8d 606. 189 Or. 694. 

Votlce tn mla to ihow oansa 
The court’s Jurisdiction of con¬ 
tempt proceedings does not depend 
on the form of pleading if defendant 
is given full notice of the charge in 
the rule to show cause.—Hunter v. 
U. S., 48 'APP.D.C. 19. 

Writing 

(1) Information or complaint re¬ 
quired to he in writing.—Ex parte 
Scott, Tex., 128 S.W.2d 806. 

(2) Where a statute so provides, 
the accusation must be in writing.— 
Eocher v. Williams, 83 P.2d 867, 188 
OkL 613—^Pryor v. State, 290 P. 846, 
48 Okl.Cr. 91. 

4R ir.S.-Conley v. V. 8., C.CJL 
Minn., 69 P.2d 929—Armstrong v. 
U. S., C.C.A.Ind., 18 r.2d 871, cei> 
tiorarl denied 48 S.Ct 30, 275 U.S. 
634, 72 L.Bd. 412-5chwartz v. U. 
8; W.Ya, 217 P. 866, 133 C.C.A. 
576. 

Masa—Woodbury v. Commonwealth, 
8 NJS.2d 779. 

SnpUclty 

(1) An Infonnatlon in contempt 
proceedings is not vulnerable to a 
charge of duplicity.—Conley v. U. S., 
CC.A.Minn., 69 P.2d 929—^Armstrong 
T. U. S., ac.A.Ind., 18 B\2d 871, cer¬ 


tiorari denied 48 S.Ct 80, 275 U.S. contempt proceeding.—^Woodbury v. 
684, 72 L.Bd. 412. Commonwealth, Masa, 8 NJB3.2d 779. 

(2) “The court will never be keen" affidavit in procuring an 

to hold an information for contempt order to show cause in contempt pro- 
bad for duplicity.—Creekmore v. U. cssdings Is proper, where afiiants are 
S., Okl., 237 P. 743, 748, L.R.A.1917C PJ’esent at the hearing on the return 
845 , ' and are offered for croas-exaznlna- 


Affldavlt lu trst person. 

Where the statute requires the af¬ 
fidavit to be made in the first person, 
an afiidavit speaking in the third 
person is insufliclent to confer Juris¬ 
diction.—Memtt V. Merritt, 288 P. 
1064, 138 Or. 113—State v. Eastman. 
161 P. 967, 77 Or. 522. 

49. Ala.-L.Robertson v. State, 104 So. 

661, 20 Ala.App. 614. 

CaL—Ex parte Wood, 227 P. 908, 194 
Cal 49—Hotaling v. Superior 
Court, City and County of San 
Francisco, 217 P. 78, 191 CaL 601. 
29 A.L.R. 127—Selowsky v. Su¬ 
perior Court of Napa County, 181 
P. 662, 180 Cal. 404^Ex parte 
Wenzler, App., 74 P.2d 297—Ex 
parte Roth, 89 P.2d 490, 3 Cal.App. 
2d 226 —Ex parte Morford, 81 
P.2d 406, 137 CalJ^pp. 662—Dre- 
her V. Superior Court of River¬ 
side County, 12 P.2d 671, 124*Cal. 
App. 469—Young v. Superior Court 
In and for Los Angeles Coun¬ 
ty. 231 P. 847, 69 CBl.App. 281— 
People V. Emsting. 226 P. 841, 66 
CaLApp. 797—People v. Hadley, 
226 P. 836, 66 Cal.App. 370, fol¬ 
lowed in 226 P. 841, 66 CaLApp. 
796. 

Ga.—Carson v. Ennis, 92 S.H 221,146 
Ga. 726, L.R.A1917E 660. ! 

Idaho.—Hay v. Hay, 232 P. 896, 40 ] 
Idaho 169. 

Ill.—People V. Severinghaus, 146 N. 

E. 220. 313 IlL 456. 

N.D.—State v. Babcock, 261 N.W. 

849, 64 N.D. 288. 

13 C.J. p 64 note 77 [a]. 

Affidavit and violated decree con¬ 
stitute the complaint—^Utah Power 
& Light Co. V. Richmond Irr. Co., 
13 P.2d 820, 80 Utah 106. 

Affidavit signed by prosedutlng at- 
toxney held sufficient to institute a I 
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tlon.—Seastream v. New Jersey Ex¬ 
hibition Co., 69 A. 914, 69 N.J.Eq. 15, 
affirmed 65 A. 982. 72 N.J.Eq. 877. 
50. Mich.—Campbell v. Jeffries, 221 
N.W. i38, 244 Mich. 166. 

S.C.—^Hornsby v. Hornsby, 198 3.B. 
29, 187 S.a 463. 

81. Ind.—Lane v. Campbell, 14 N.E. 
2d 652—Denny v. State. 182 NJBL 
813, 208 Ind. 682. 

6fl. Ind.—Lane v. Campbell, 14 N.E. 
2d 662—Denny v. State. 182 NJ!. 
818. 203 Ind. 682. 

58. Cal.—Lapique v. Superior Court 
of Los Angeles County, 229 P. 1010, 
68 CaLApp. 407. 

Deputy sheiUPB statement under 
oath and reduced to writing.—In re 
Thomas, 190 P. 952, 66 Utah 316. 

54. Ark.—Splght V. State, 243 S.W. 
860, 165 Ark. 26. 

56. Okl.—Cannon v. State, 65 P.2d 
186, 58 OkLCr. 461—Ex parte Jen¬ 
nings. 258 P. 600, 38 Okl.Cr. 140— 
Emery v. State, 232 P. 128, 29 OkL 
Or. 29. 

68L Mo.—State ex reL Smith v. Em- 
pie, 285 S.W. 765, 221 Mo.App. 721. 
Utah-—In re Schulder, 221 P. 666, 62 
Utah 691. 

13 C.J. p 70 note 62 [b]. 

57. Ark.-Turk v. State, 186 S.W. 
472, 128 Ark. 34L 

13 C.J, p 66 note 8. 

ea Ind,—Snyder v. State, 62 N.B. 
162, 161 Ind. 563. 

69. Ga.—Carson v. Ennis, 92 S.E. 
221, 146 Ga. 726. -L.R.A1917E 650. 

80. IlL—People v. Severinghaus, 146 
N.E. 220, 318 IlL 466. 

Iowa.—State v. Baker, 270 N.W. 859. 

81. 'Fa.—Snyder’s Case, 152 A. 88, 
301 Pa. 276, 76 ALR. 666. 

88. CaL—Ex parte Roth, 88 P.8d 
. 490, 8 CiEa.App.2d 226. 
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to file the information.^^ The court cannot give 
consideration to a report of amici curia attached 
to an information.®^ 

The sufficiency of the information may be tested 
by motion to discharge the rule;®® and irrelevant 
and impertinent matter in an affidavit in contempt 
proceedings will be stricken out.®® 

In the case of a direct contempt, since, as ap¬ 
pears in § 71 a supra, no affidavit, pleading, or for¬ 
mal charge is necessary, the insufficiency of a plead¬ 
ing or charge filed is immateriaL®^ 

b. Statement of Facts 

(1) In general 

(2) Particular facts 


(1) In General 

Under most authorities, the preliminary statement 
in proceedings to punish a contempt committed out of 
the court's presence must set forth all facts essential 
to the court's Jurisdiction, including facts constituting a 
contempt, and the statement must clearly apprise the 
person charged of the nature and cause of the accuse* 
tion. 

The preliminary or initiatory statement in pro¬ 
ceedings to punish a contempt committed out of 
the court's presence must set forth all facts es¬ 
sential to the jurisdiction of the court;®® so it is 
commonly held essential to jurisdiction that the 
charging paper show on its face facts sufficient 
to constitute a contempt.®* No intendments or pre- 


63L Miss.—^Prlne v. State, 108 So. 

716, 148 Miss. 231. 

60. N.M.—Stote V. New Mexican 
Prlntlngr Co., 177 P. 761, 26 N.M. 
102 . 

65^ Ind.—^Locrasto v. State, 173 N.E. 
466, 202 Ind. 277—State v. Lan- 
pbar. 147 KB. 328, 196 Ind. 109. 

18 C.J. p €6 note 4. 

Kotloii In azrest 

Striking defendant’s motion In ar-| 
rest of Judgment, after hearing 
thereon, Instead of overruling It Is 
not error, where motion contained 
no meritorious points.—Kopp v. 
State, 246 N.W. 718, 124 Neh. 868. 

68. Ky.—May v. Ball, 67 S.W. 257, 
68 S.W. 398, 24 Ky.Ii. 241. 

87. Ill.—In re Kelly's Estate, 6 N.B. 
2d 118, 866 HL 174, affirming 1 N, 
E.2d 906, 286 HUVpp. 143—People 
V. Sheridan, 181 N.E. 617, 849 IlL 
202 . 

18 CJ. p 63 note 68 [a] (3). 

6a U-S.—Cornish v. U. S., C.CjL 
Mich., 299 F. 283. 

CaL—Prowley v. Modoc County Su¬ 
per Ct,, 110 P. 817, 168 Cal. 320. 
Ohio.—Iron Molders* Union of North 
America v. I. & B, Qreenwald Co., 
4 Ohio N.P.;n.S., 161. 180, affirmed 
L & B. Greenwald Co. y. Iron 
Molders' Union of North Ajcnerica, 
84 N.B, 1128, 77 Ohio St <518, 62 
Wkly.Law BuL 601, 60 Ohio Law 
R. 606. 

SJD.—Simmons v. Simmons. 278 N.W. 
637. 

Wash.—State v. Morris, 207 P. 18, 
120 Wash. 146. 

Tacts as haslB of nla to show 
cause must' appear in the charging 
instrument—Hornsby v. Hornsby, 
198 S.B. 29, 187 S.a 463. 

Oppoartunlty for review 
Conduct resulting in interference 
with orderly procedure must be set 
forth to give opportunity for appel¬ 
late review.—Tri-State Investors' 
Corporation v. Kitching, 246 N.Y.S. 
240, 281 AppJllv. 143, dismissal of 


appeal denied 177 N.E. 137. 256 N.T. 

668, and dismissed 177 N.E. 178, 266 

N.Y. 639, affirmed 178 NJ3. 800, 267 

N.Y. 578. 

Statutory requirement held deolaxa- 
tory of oonmum law 

Ind.—Oakland Coal Co. v. Wilson, 149 
NJB. 54. 196 Ind. 601. 

69. U.S.—In re Olsen, aCjLN.Y., 70 
F.2d 263-Comi8h V. U. S., CCA. 
Mich., 299 F. 283. 

Ala.—Craddock v. Oliver, 128 So. 87, 
23 AIa.App. 183, certiorari denied 
123 So. 88, 219 Ala. 607. 

Arts.—^Van Dyke v. Superior Court of 
Gila County, 211 P. 576, 582, 24 
Ariz. 608, citing Corpus Juris. 

Ark.—Ex parte Coulter, 255 S.W. 16, 
160 Ark. 550. 

CaL—Mery v. Superior Court in and 
for Alameda County, 70 P.2d 932— 
Ex parte McDonald, 16 P.2d 996. 
217 Cal. 29—Wutchumna Water Co. 
V. Superior Court in and for Tu¬ 
lare County, 12 P.2d 1083, 216 Cal. 
734—Ex parte Wood, 227 P. 908, 
194 Cal. 49—Fletcher v. District 
Court of Appeal, Second Appellate 
District, State of California, Divi¬ 
sion Two, 218 P. 891, 191 Cal. 711 
—Berger v. Superior Court of Sa¬ 
cramento County, 167 P. 148, 176 
Cal. 719, 16 A.L.R. 878—Ex parte 
Lyons^ App,, 81 P,2d 190—Ex parte 
Wepxler, App., 74 P.2d 297—N. Y. 
K. Oil Co. V. Superior Court of Los 
Angeles County, 54 P.2d 80, 11 Cal. 
App.2d 607—^Dreher v. Superior 
Court of Riverside County, 12 P; 
2d 671, 124 Cal.App. 469—Gardner 
V. Superior Court in and for Los 
Angeles County, 276 P. 368, 97 Cal. 
App. 713—Pennell v. Superior 
Court, in and for Los Angeles Coun¬ 
ty, 262 P. 48, 87 Cal.App. 876— 
LIndsley v. Superior Court of Cali¬ 
fornia, in and for Humboldt Coun¬ 
ty, 245 P. 212, 76 CaLApp. 419— 
Young V. Superior Court in and for 
Los Angeles County, 281 P. 347, 69 
CaLApp. 281—Laplque v. Superior 
Court of Los Angeles County, 228 

90' 


P. 1010, 68 CaL'App. 407—^People v. 
Emstlng, 226 P. 841, 66 CaLApp. ' 
797—People v. Hadley, 226 P. 836, 
66 Cal.App. 370, followed in 226 
P. 841, 66 Cal.App. 796—^Ex parte 
Lake, 224 P. 126, 66 Cal.App. 420— 
Ex parte Von Gerzabek, 219 P, 479, 
68 CalA.pp. 667—Ex parte Selow- 
sky, 177 P. 801. 88 CaLApp. 669— 
Scattergood v. Superior Court of 
California in and for Los Angeles 
County, 178 P. 110, 36 Cal.App. 703. 

Colo.—Fort V. People, 266 P. 825, 81 
Colo. 420. 

Ga.—Carson v. Ennis, 92 S.E. 221, 146 
Ga. 726, L.R.A.1917E 660. 

Idaho.—Hay v. Hay, 232 P. 896, 40 
Idaho 169, 

Ill.—People V. Nelson, 226 IlLApp. 
333. 

Ind.—State v. Shumaker, 163 N.E. 
272, 200 Ind. 623, quoting Ootpus 
Jails. 

Mich.—Michigan Gas & Electric Co. 
v. City of Dowagiac, 262 N.W. 762, 
768, 278 Mich. 168, citing Oozpiu 
Jazls. 

Mo.—State ex rel. Smith v. Bmple, 
286 S.W. 766, 767, 221 MoJlpp. 721, 
quoting Oozpns Juls. 

Mont—State v. District Court of' 
Sixth Judicial Dlst In and for , 
Park County, 236 P. 568, 73 Mont 
297—State v. District Court of Sec¬ 
ond Judicial Dist in and for Silver 
Bow County, 210 P. 1062, 69 Mont 
197. 

Neb.—Wright v. Wright 272 N.W. 
668, 182 Neb. 619. 

N.M.—State v. New Mexican Print¬ 
ing Co., 177 P. 761, 26 KM 102. 

Ohio.—^Iron Molders’ Union of North 
.America v. I. & B. Greenwald Ca. 

4 Ohio N.P.,N.S., 161, 180, affirmed 
L & E. Greenwald Co. v. Iron Mold¬ 
ers’ Union of North America, 84 
N.B. 1128, 77 Ohio St 618, 62 Wkly. 
Law BuL 601, 60 Ohio Law R 606. 

Okl.—Rocher v. Williams, 88 P.2d 
867, 18s OkL 618—^Morgan v. Nar 
tlonal Bank of Commerce of Shaw¬ 
nee, 217 P. 888, 90 OkL 280. 
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sumptions will be indulged in aid of the complaint 
or affidavit,and, under some authorities, the state¬ 
ment of facts must clearly and fairly apprise the 
person charged of the nature and cause of the 
accusation- against him;'?l it has even been held 


that the affidavit or information charging construc¬ 
tive contempt must state the acts constituting the 
offense with as great certainty as is required in 

a criminal prosecution,*^2 but this has been denied.^^ 

On the other hand, a number of cases hold that a 


Or.— state v. DriacoU, BO P.2d B81, 
151 Or. 368. 

Te*.— EX parte Pease, B7 S.W.2d 676, 
123 Tex-Cr. 48—Ex parte BlundeU, 
299 S.W. 264, 108 Tex.Cr. 89. 
vyVa.—state v. Komar, 168 S.E. 810, 
Wl, 118 W.Va. 626, citing Ootpixa 
Jnxls. 

13 C.J. p 66 note 86. 

OonuniMion of contemptttOTi* acts 1)7 
person obaxged 

Mont.-State ex reL Young v. Dis¬ 
trict Court of Twelfth Judicial 
Dlst., 68 P.2d 1248, 102 Mont 487. 
19 dJ. p 66 note 86 [b]. 

Here chaTactarlaatlon of an act as 
In oontaxnpt Is Insufficient—^Rucker 
V. State, 85 N.E. 366, 170 Ind. 686. 
aeneral and spaoUlo allegatlona 
General allegation that Judge 
granted frivolous motions and vio¬ 
lated every bolding of appellate court 
charged contempt only In granting 
apeclfled motion and violating partic¬ 
ular decisions referred to.—State ex 
rel. Lane v. Montgomery,. 17 S.'W’.2d 
686. 228 Mo.App. 492. 

Partlcnlar oontampti held sufficient- 
, ly stated 

i[l) Attempt to Influence Jurors.— 
Ex parte Jarris, 207 P. 494, 67 Cal. 
App. 683. 

(2) Juror’s false testimony on voir 
dire examination.—Clark v. U. S., C. 
aA.Mlnn., 61 P.2d 696, affirming and 
remanding for resentence, D.C., U. S. 
v. Clark, 1 P.Supp. 747, certiorari 
granted Clark v. U. S., 58 S.Ct. 814, 
287 U.S. 696, 77 L.Bd. 619, affirmed 
63 S.Ct 466, 289 U.S. 1, 77 L.Ed. 998. 

(8) Juror's violation of court's In¬ 
structions.—People V. Even, 13 N.B. 
2d 820, 294 IlLApp. 607, affirmed 18 
KE.2d 460, 870 HI. 244—People v. 
Rosenthal, 18 br.E.2d 814, 294 lll.App. 
274, affirmed 18 KE.2d 460, 370 Ill. 
244. 

(4) Concealment of proceedings 
from court—People v. McCaffrey, 
282 .I11j1lPP. 462, affirmed People v. 
Burr, 147 KB. 47, 31? IlL 166, and 
certiorari dismissed 147 N.E. 62, 816 
Dl. 166. 

(6) Motion fpr a new trial, made to 
a Judge other than the one rendering 
Judgment, without the latter’s con- 
• sent—Francis v. Superior Court in 
and for Los Angeles County, 48 F.2d 
300, 3 Cal.2d 19. 

(6) Interference with proceedings 
to recover possession of property.— 
Oregon Motor Garage v. Wilson, 220 
P. 768, 127 Wash. 267. 

(7) Negligence In permitting the 
esc^e of prlsonera—Fanning v. U. 


S., aC.A.W.Va.. 72 F.2d 929, affirm¬ 
ing, D.C., U. S. v. Fanning, 6 P.Supp. 
412. 

Partloiilai contempts held Insnffl- 
clantly stated 

(1) Conversion of property of de¬ 
ceased person.—^In re Roepsch’s Es¬ 
tate, 287 IlLApp. 71. 

(2) Procurement of, and refusal to 
return, a child who was under, the 
court’s control.—People v. Nelson, 
226 UlApp. 333. 

(3) Conduct of litigant's attorney. 
—Trl-State Investors' Corporation v. 
Kltchlng, 246 N.T.S. 240, 231 App. 
Dlv. 143, dismissal of appeal denied 
177 N.B. 137, 256 N.Y. 563, and dis¬ 
missed 177 N.E. 173, 266 N.Y. 689, 
affirmed 178 N.B. 800, 257 N.Y. ‘673. 
Contempt, not oonsplxacy, held al¬ 
leged 

U.S.—Kelton v. U. S., C.C.A.Pa., 294 
F. 491, certiorari denied Douglas 
v. U. S.. 44 S.Ct. 403, 264 U.S. 690, 
68 L.Ed. 864—Swepston v. U. S., 
Ohio, 261 F. 206. 163 C.C.A. 361. 

TO- Cal.—Hall v. Superior Court In 
and for Riverside County, 12 P. 
2d 1067, 124 CaLApp. 603—Gardner 
V. Superior Court in and for Los 
Angeles County, 276 P. 868, 97 Cal. 
App. 718. 

HI.—People V. Nelson, 226 IlLApp. 
838. 

Mont—State v. District Court of 
Sixth Judicial Diet In and for 
■Park County, 286 P. 663, 78 Mont 
297. 

Ohio.—^Iron Molders' Union of North 
America v. L & E. Greenwald Co., 
4 Ohio N.P.,N.S., 161, 180, affirmed 
L & B. Greenwald Co. v. Iron Hold¬ 
ers’ Union of North America, 84 
N.E. 1128, 77 Ohio St 618, 62 Wkly. 
Law BuL 601, 50 Ohio Law R. 606. 
18 aj. p 66 note 84. 

71. U.B.—Clark v, U. S., aC-A-Mlnn., 
61 F.2d 695, affirming and remand¬ 
ing for sentence, D.C., U. S. v. 
Clark,* 1 F.Supp. 747, certiorari 
granted Clark v. U. S., 53 S.Ct 314, 
287 U.S. 696, 77 L.Bd. 619, affirmed 
58 S.Ct 466, 289 U.S. 1, 77 L.Ed. 
992_-Vyoodolde v. U. S., C.C-AVa., 
60 F.2d 823—Kubik v. U. S., C.G 
A.Neb., 67 F,2d 477—U. S. v. 
French, D.C.Mlch.. 9 F.Supp. 30. 
Ga,—Carson v. Ennis, 92 S.B. 221, 146 
Ga. 726, L.R.A.1917B 660. 

Ind.—State v. Shumaker, 168 N.E. 
272, 200 Ind. 623, Quoting Oorpns 
Jnrli. 

Miss.—Ramsay v. Ramsay, 88 So. 
280, 125 Miss. 716, sustaining sug¬ 
gestion of error, 87 So. 491, 126 
Miss. 186, 14 L-KA. 712. 
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Mo.—state ex reL Smith v. Bmple, 
286 S.W. 765, 767, 221 Mo.App. 721, 
quoting Oorpns Jails. 

Okl.—Rocher v. Williams, 88 P.2d 
867, 183 Okl. 618—Morgan v. Na¬ 
tional Bank of Commerce of Shaw¬ 
nee, 217 P. 388, 90 Okl. 280—Nich¬ 
ols V. State, 129 P. 673, 8 Okl.Cr. 
660. 

Tex.—^Bx parte Scott, 128 S.W,2d 306, 
811, citing Oorpns Jnxls. 

Wheither olvll or orimlnsl contempt 
charged 

U.S.—Schwartz v. U. S., W.Va., 217 
F. 866, 138 C.aA. 676. 

WIs.—State V. Verage, 187 N.W. 880, 
177 Wla 296. 23 A.L.R. 491. 

A vulaaoe between the affidavit 
and the decree violated Is immaterial 
when defendant is clearly apprised 
of the misconduct charged against' 
him.—State v. Gray, 70 P. 904, 71 P. 
978, 42 Or. 261. 

Order snspandlng attorney from 
practice of law, rendered in contempt 
proceeding, was held not void on 
ground that defendant "had no in¬ 
timation that any suspension was in¬ 
tended or Involved until the ruling 
was handed down,” where ‘the accu¬ 
sation was signed and filed by the 
Attorney General of the state, des¬ 
ignated by . . . [statute] to con¬ 
duct disbarment proceedings."—In re 
Hanson, 6 P.2d 1088, 184 Kan. 166. 

TO N.J.—^In re Schachman, 161 A. 

302, 10 N.J.M1SC. 809. 

13 C.J. p 66 note 92. , 

uia orimlnal contempt In SQulty, 
the petition is the substitute for an 
indictment at oommbn law, and must 
present the offense with the same 
certainty and preciseness as required 
of an indictment”—In re Schachman, 
•161 A. 802, 10 N.J.Mlsa 809. 

73. U.S.—Fanning v. U. S., C.C.A.W.' 
Va., 72 r.2d 929. affirming, D.C,, U. 
S. V. Fanning, 6 F.Supp. 412— 
Clark V. U. S., C-QA-Mlnn., 61 P. 
2d 696, affirming and remanding 
for resentence, D.C., U. S. v. Clark, 

1 F.Supp. 747, certiorari granted 
Clark V. U. S., 63 S.Ct 814, 287 U. 
S. 696, 77 L.Bd. 619. affirmed 63 
S.ct 466, 289 U.S. 1, 77'X.Bd. 098. 
Arlz.—Van Dyke v. Superior Court 
of Gila County, 211 P. 676, 24 Arlz. 
608. 

Minn.—State v. McLeod County Dlst 
Ct, 129 N.W. 683, 113 Minn. 804. 
Mont—State v. District Court of 
Second Judlolal Dlst In and for 
Silver Bow County, 210 P: IdMr’ 
69 Mont 197. 
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substantial and general statement will suffice to 
give the court jurisdiction to proceed under this 
view, if the person charged considers the accusa¬ 
tion too indefinite, his remedy is to apply for a 
bill of particulars,^5 which the court will grant in 
its discretion.^® In any case, the averment need 
not be more specific than in the case of a com¬ 
plaint in a criminal action The fact that the 
conduct charged is alleged to constitute a crime, 
although not in fact a crime, is immaterial if a 
contempt is otherwise sufficiently charged.^^ 

Cure of omission. It has been held that a failure 
to state sufficient facts in the charging instrument 
is not overcome by a statement of such facts in 
defendant’s answer.^® Similarly, under some au¬ 
thorities, the failure of the charging instrument to 
state facts essential to show jurisdiction,®® such as 
facts constituting a contempt,®^ cannot be cured 
by proof on the hearing; but there is authority to 
the contrary as to facts constituting a contempt.®® 


(2) Particular Facts 

Adjudication has been made as to the particular 
facts necessary or unnecessary to be alleged in proceed, 
tngs to punish various types of contemptuous acts or 
omissions, including, among others, violations of orders 
or decrees, statements regarding the court, and Inter, 
ferlng with, or Influencing, witnesses. 

The charging paper has been required to allege 
an unlawful intent,®® although there is authority 
opposed;®^ but if, in the nature of the case, the 
intent is a part of the acts charged, it need not 
be separately alleged.®® On the other hand, it has 
been held unnecessary to allege .the venue of the 
offense,®® or, under a statute so providing, to allege 
matters already appearing in the record of a pro¬ 
ceeding in which the person charged with con¬ 
tempt has been personally served with process.®^ 

Violation of order or decree. In the case of a 
contempt consisting of a violation of an order or 
decree of a court, notice or knowledge of the order 
or decree, by the person charged must be alleged,®® 


Ohaiffo of eclms not xegnlrea 
Mass.—Woodbury v. Commonwealth, 
8 N.E.2d 779. 

74 Iowa.—State v. BaJker, 270 N.W. 
359. 

Mont.—State ex rel, Toung v. Dis¬ 
trict Court of Twelfth Judicial 
Dlst, 68 P.2d 1243, 102 Mont. 487. 
Tenn.—Black r. State, 7 TenmClv. 
App. 93. 

13 QJ. p 66 note 6. 

X<acta oonstltatlng contempt are 
fuflLdeu^ under a statute so provid¬ 
ing, without a recital of other facts. 
—State v. La I^llett, 284 P. 283, 132 
Or. 257. 

75. TJ.S.—Conley v. U, S., aOA. 

Minn., 59 F.2d 929. . 

MonL—State ex reL Lloyd v. District 
Court of Third Judicial Diet' in 
and for Deer Lodge County, 72 P. 

• 2d 1014. 

78. U.S.—^Bowles v- U. S., C.C.A.Md., 
50 F.2d 848, certiorari denied 52 
S.Ct 29, 284 U.a 648, 76 LEd. 550. 
Mont.—State ex rel, Lloyd v. Dis¬ 
trict Court of Third Judicial Dlst 
In and for Deer Lodge County, 72 
P.2d 1014. 

Disoretloxt held, not abused by re¬ 
fusal of bill of particulars, where 
the person charged was apprised of 
the date, time, place, and nature of 
the acts pharged,—Bowles v. U. S., 
C.C.A. M d., 60 P.2d 848, certiorari de¬ 
nied 52 S.Ct 29, 284 U.S. 648, 76 L 
Ed. 650. 

77. Cal.—Selowsky v. Superior Court 
of Napa County, 181 P. 662, 180 
Cal. 404—Bx parte Roth, 39 P.2d 
490, 3 CalALpp.2d 326. 

TRi U.S.—Clark v. XT. S., C.CJL 
Mlnzu 61 F.2d 695, affiT-ming- and 
remanding for resentence, D.a, U. 


S. V. Clark, 1 F.Supp. 747, certio¬ 
rari granted Clark v. U. S., 63 S.Ct. 
314, 287 U.S. 696, 77 L.Ed. 619, 
affirmed 53 S.Ct 466. 289 U.S. 1, 77 
L.Ed. 993. 

78. N.M.—State v. New Mexican 
Printing Co., 177 P. 761, 26 N.M. 
102 . 

8fti Cal.—^Prowley v. Modoc County, 
Super. Ct. 110,.P. 817, 168 Cal. 220. 
Wash.—State v. Morris, 207 P. 18, 
120 Wash. 146. 

81. Cal.—^Ex parte Von Gerzabek, 
219 P. 479, 63 Cal.App. 667. 

88. Ark.—Poindexter v. State, 169 
S.W. 197, 109 Ark. 179, 46 L.R.A., 
. N.S., 517. 

13 C.J, p 66 note 2. 

aa. Neb,—Wright v. Wright, 272 N. 

W. 668. 132 Neb. 619. 

OkL—Webber v. Webber, 62 P.2d 490, 
178 Okl. 174. 

13 C.J. p 66 note 95. 

Want of intention as defense see 
supra S 42. 

Knowledge of commission 
The affidavit must show knowledge 
on the part of the contemner of hav¬ 
ing committed the contempt—People 
V. El Paso County Dlst Ct., 36 P. 
731,' 19 Colo. 343—Wyatt v. People, 
28 P. 961, 17 Colo. 262. 

84. IlL—People V. Rosenthal,, 18 N. 
E.2d 460, 370 111. 244, affirming 13 
N.B.2d 814, 294 IILApp. 274—Peo¬ 
ple V. Even, 18 N.E.2d 460, 370 Ill. 
244, affirming 18 N.E2d 820, 294 ILL 
App. 607. 

8&I Mont—State ex rel. Toung v. 
District Court of Twelfth Judicial 
Dlst, 68 P.2d 1243, 102 Mont 487. 

18 C.J. p 66 note 96. 
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ITsa of word '^wUlfiil*' not required 
where an Information shows clearly 
that the act was willful. 

Neb.—Kammer v. State, 180 N.W. 89, 
106 Neb. 224—^Nebraska Children’s 
Home ^oc. v. State, 78 N.W. 267, 67 
Neb. 765. 

OkL—Townsend v. Townsend, 60 P.2d 
147, 174 OkL 186. 

Attorneys' falluxe to Inform Judge 
Affidavit and order In proceeding 
against attorneys for defendant In 
two actions by different parties for 
contempt In falling to Inform Judge 
on presentation of their ex parte mo¬ 
tion for delivery to defendant of ex¬ 
cess proceeds of execution sale un¬ 
der Judgment for one plaintiff, that 
other plaintiff had moved for deliv¬ 
ery thereof to it, held not insuffi¬ 
cient as not alleging lntent.--Daiiy 
V. Superior Court In and for Monte¬ 
rey County, 40 P.2d 986, 4 CalJLpp. 
2d 127. 

86. Miss.-Prine v. State, 108 So. 
716. 143 Miss. 281. 

87. Or.—State ex reL Grover v. Gro¬ 
ver, 77 P.2d 430. 

'‘Process*’ held to Include ‘personal 
service” of summons and complaint 
—State ex reL Grover v. Grover, su¬ 
pra. 

88. Cal—Lapigue v. Superior Court 
of Los Angeles County, 229 P. 1014, 
68 CaLApp. 418. 

Ga.—Carson v. Ennis, 92 S.B. 221, 
146 Ga. 726, L.RjL1917B 660. 

18 C.J. p 66 note 96 [a], [h]. 

AJlogaldon of positive deflance of 
an order la a sufficient allegation 
that the person charged had notice.— 
State V. Mohar. 13 P.2d 464, 16» 
Wash. 868. 
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unless he was a party to the proceedings in which 
it issued.89 Allegation of service of the order or 
decree has been required,unless the person 
charged has knowledge thereof.®^ Under some au¬ 
thorities, the provisions of the order need not be 
set forth;®® but there is contrary authority,®® and 
it has been required that the charge allege the 
respect in which the order has been violated.®^' 

The ability of one charged with- contmpt for 
disobedience of an order to comply therewith need 
not, under most authorities, be alleged in the initia¬ 
tory affidavit or complaint,®^ although there is au¬ 
thority to the contrary.®® The negativing of the 
possibility that the act occurred prior to the issu¬ 
ance of the order has been required,®^ although 
by other authority the time or place of the viola¬ 
tion need not set forth.®® It has been held suf¬ 
ficient in some cases to allege the order or judg- i 
ment and its violation,®® or the acts done or omit- | 


ted in violation of the order and it is unneces¬ 
sary to set forth the pendency of the proceeding 
in which the order issued.® Where demand and 
refusal are prerequisites, the charge should allege 
such facts,® unless the person charged has knowl¬ 
edge of the order and its requirements.^ In pro¬ 
ceedings for contempt against a witness failing to 
appear when duly summoned, the afiSdavit must 
allege that such witness is a material one.® 

In particular ca*ses, allegations have been held 
sufficient concerning-a violation of an order to 
pay money,® to submit to an examination and make 
a discovery concerning property,'^ or to permit an 
examination of books and records,® and of a de¬ 
cree adjudicating water rights;® a charge of dis¬ 
obeying an order to transcribe stenographic notes 
of a case is not insufficient because not showing a 
valid order requiring oral examination of the wit¬ 
nesses;^® and an information charging jurors with 


89. Cal.—Ex parte Grigorla, 278 P. 
873, 99 Cal.App. 465. 

90. Del.—State v. Gilpin, 1 Del.Ch. 
25. 

Or.—State v. Stillwell, 167 P. 970, 80 
Or. 610—Trullinger v. Howe, 113 
P. 4, 68 Or. 73. 

91. Or.—State v. La Pollett, 284 P. 

283, 182 Or. 267—Trulllnger v. 
Howe, 118 P. 4, 68 Or. 78. , 

9& Cal.—Ex parte Pong Ten Ton, 
19 P. 600—Ex parte Ah Men, 19 P. 
380, 77 Cal. 198, 11 Ain.S.R. 268. 
Oop 7 of Judguent violated, need 
not be attached to the accusation, as 
the court will take Judicial notice 
of it. 

Iowa.—Slivers v.' Traverse, 47 N.W. 

888, 82 Iowa 62, 11 L.R.A. 804. 
Kan.—State v. Walker, 97 P. 862, 78 
Kan. 680. 

13 C.Jr. p 65 note 86. 

sa D.S.—In 
70 F.2d 268. 

“Usual stay” 

An allegation that the order ap¬ 
pointing a bankruptcy /receiver con¬ 
tained the "usual stay*' does not suf- 
flclently set out the provisions of the 
order.—re Olsen, supra. 

9*. U.S.—In re Olsen, supra. 

Mont—State v. District Court of 
Second Judicial Dlst In and for 
Silver Bow County, 210 P. 1062, 69 
Mont 197. 

OrlsiliLai contampt chai^red by 
allegatlons of willful and contuma¬ 
cious diMbedlence of the terms of 
an orden—Le Page v. Le Page, 208 
N.T.S. 707, 208 App.Dlv. 696. I 

Oonstmotlve dvll oontesipt i 
cJwig-ed by a petlUon alleging that! 
defendants were In contempt for ob¬ 
structing an order for the jaale of 


Olsen, aC.A.N.T., 


a suit affecting the title to the prop¬ 
erty, thereby preventing its advan¬ 
tageous sale.—Bender v. Toung, Mo., 
262 S.W. 691, 27 A.L.E. 1219. 

96. Cal.—^Ex parte Plllsbury, 282 P. 
725, 69 Cal.App. 784. 

Or.—State v. Grover, 77 P.2d 430, 431, 
168 Or. 685, citing Ooxjnu Taxis. 

18 C.J. p 66 note 98. 

9a Neb.—Wright v. Wright 272 N. 
W. 668, 182 Neb. 619—Hawthorne 
V. State, 64 N.W, 859, 46 Neb. 871. 

97. Cat—Laplaue v. Superior Court 
of Los Angeles County, 229 P. 1014, 
68 Cal.App. 418. 

Passage of retnza d(^ la. writ i 
In proceedings against a sheriff for I 
contempt in failing to obey an order 
to levy on and sell property under a 
writ of execution, the charge must 
show that the return day has not 
passed prior to the issuance of the 
order.—State v. District Court of 
Second Judicial DJst In and for Sil¬ 
ver Bow County, 210 P. 1062, 69 
Mont 197. 


9a Teniu—^Black v. State, 7 Tenn. 
CivJlpp. 93. 

9a Cal.—Ex parte Grigoris, 278 P. 

873. 99 Cal.App. 466. 
lud.—Locrasto v. State, 178 N.E. 

466, 202 lud. 277. 

Xu order to show caose 
The statement of the violation 
only In an order to show cause is¬ 
sued on violation of a previous or¬ 
der In support of which an affidavit 
had been filed not purporting to al¬ 
lege a contempt may be sufficient.— 
State V. Dufek. 198 N.W. 928, 49 N.D. 
861. 

lUaJobulsr of parties and causes 
A proceeding for contempt for vio¬ 
lation of an order In which defend- 


property for partition by Instituting I ant and one not a party to the cause 
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In which the order Issued are Joined 
as respondents, and in which acts of 
defendant and such other person are 
alleged to constitute Jointly and sev¬ 
erally a contempt, is demurrable on 
the ground of a misjoinder of parties 
defendant and causes of actioru— 
Morris Pertlliaer Co. v. Boykin, 101 

S.E. 799, 149 Ga. 673. 

!• Cal.—^Ex parte Plllsbury, 222 P. 

726, 69 CaLApp. 784. 

Mo.—State ex rel. Smith v. Bmpie, 
386 S.W. 766, 767, 221 MoA.pp. 721, 
quoting Oorpus Juris. 

13 C.J. p 66 note 89. 

2. Cal.—Ex parte Pong Ten Ton, 
19 P. 600—^Bx parte Ah Men, 19 P. 
380, 77 Cal. 198, 11 Am.S.R. 263. 

3. Or.—State v. Stillwell, 167 P. 970,. 
80 Or. 610. 

18 C.J. p 66 note 90. 

Befusal to sign deed presoited 
Fla»—State ex rel. Everette v. Pette- 
woy, 179 So. 666, 131 Fla. 616. 

^ Or.—State v. La Pollett, 284 P 
288, 182 Or. 267. 

6. D.C.—In re Spencer, 1 MacAithur 
& M. 438, 11 D.C. 433. 

N.T.—Rutherford v. Holmes, 66 N.T^ 
368. 

Tex.—McGehee v. State. 4 Tex.App. 
94. 

6. Wash.—^In re Anderson, 167 P. 
70, 97 Wash. 688. 

7. CaL—Drew v. Superior Court In 
and for Mendocino County, 186 P. 
680, 43 Cal.App. 661. 

a Minn. — State v. Minneapolis 
Street Ry. Co., 191 N.W. 1004, 164 
Minn. 401. 

9. Utah.—Utah Power & Light Ccl 
V. Richmond Xrr. Co., IS P.2d 820, 
80 Utah 106. 

10. Ala,—Ex parte Wright, 161 So.. 

866, 228 Ala. 96. ,. 
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contempt because of their conduct outside of court 
is not insufficient for failing to show that the 
conduct charged interfered with the discharge of 
, their duties.ii 

Statements regarding court. In the case of a 
contempt consisting of a statement regarding the 
court, the statement must be set forth in the 
charge,12 and, if the statement is not contemptuous 
per se, the charge must show its contemptuous 
character by innuendo.^® In the case of a con¬ 
tempt consisting of statements concerning the grand 
jury, it has been held sufficient to allege facts 
showing that that body was claiming to be a duly 
impaneled and acting grand jury, without showing 
legal impanelment thereof,!* and to allege that its 
investigation had not been completed at the time 
of the statement, without stating facts showing such 
incompleteness.15 In particular cases, allegations 
have been held sufficient concerning contemptuous 
statements, such as a motion!® or a statement out 
of court!'^ charging dishonesty and official mis¬ 
conduct of judges, a statement charging bribery and 
undue influence of the grand jury!® or impugning 
the motive of a prosecution,!® or a statement that 
a person to be tried for a crime has been “framed” 
and is to be “railroaded,”®® a false and inaccurate 
report of court proceedings,®! and a representa¬ 
tion of ability to influence the court.®® A news¬ 
paper publication allegedly defamatory of a trial 


judge must be shown to have gone beyond refer¬ 
ence to a judicial order already made-®® 

Interfering with, or influencing, witnesses. In 
the case of a contempt consisting of spiriting wit¬ 
nesses from the jurisdiction, it has been held un¬ 
necessary to allege that the witnesses had been 
subpoenaed,®* and in contempt proceedings for at¬ 
tempting to bribe and improperly influence a wit¬ 
ness in a criminal case, it is unnecessary to allege 
specifically the court’s, jurisdiction of the criminal 
offense if the facts alleged show such jurisdic¬ 
tion.®® In particular cases, allegations have been 
held sufficient in proceedings to punish the acts 
of bribing and inducing a witness to testify false¬ 
ly,®® inducing the removal of a witness from the 
jurisdiction,®7 and attempting to intimidate wit¬ 
nesses.®® 

c- VeiiflcatioiL; Infomation and Belief 

Varlflcatton of the Information, complaint, or peti¬ 
tion in a contempt proceeding la required by some au¬ 
thorities and In some clrcumatances, but not In othera. 
The general rule la that material allegations of the ac¬ 
cusation or affidavit must be made as of the afflant'a 
personal knowledge; but by some authorities, and In 
certain cireumstancea, allegations on Information and be¬ 
lief are held sufficient- 

Under, or, in some jurisdictions, apart from, a 
statute so providing, the information, complaint, or 
petition in a proceeding to punish a contempt must 
be verified by oath or affidavit,2® and the require- 


11. ni.—-People V. Rosenthal, 18 N. 
E.2d 460. S70 Ill. 244, affiming: 13 
N.B,2d 814, 294 IlLApp. 274—People 
V. Even, 18 N.B.2d 460, 370 IlL 
244, affirming 13 N.EL2d 820, 294 IlL 
App. 607. 

la. N.M.—State V. New Mexican 
Printing Co„ 177 P. 751, 26 N.M. 
102 . 

Charge held Inenffloiettt which set 
out none of the allegedly contemptu¬ 
ous publications of the person charge 
ed.—Ex parte Pease, 67 S.'W.2d 676, 
123 TexCr. 43. 

Showing of stataanent la answer 

will not cure a failure to set out 
the statement In the charge.—State 
V. New Mexican Printing Co., 177 P. 
751. 25 N.M 102. 

Tarlance held not fatal 
In contempt proceeding predicated 
on comments with respect to conduct 
of the court, modification of accusa¬ 
tions in affidavit by testimony did not 
constitute such a fatal variance as 
would constitute reversible error, In 
absence of showing of prejudice, re¬ 
spondent being fully apprised of 
charge made against him In affidavit 
-Ex parte GlUUand, 280 N.W. 88, 
284 Mich. 604. 


Attachment of published articles as 
•xhiUts 

An affidavit in criinlnal contempt 
proceedings was not Insufficient be¬ 
cause the published articles com¬ 
plained of were attached merely as 
exhibits, where the affidavit con¬ 
tained a direct allegation that the 
publication in question had been ac¬ 
tually made.—Van Dyke v. Superior 
Court of Glia County, 211 P. 676,' 24 
Aris. 608. J 

13. N.M.—State v. New Mexican 
Printing Co., 177 P. 761, 26 N.M. 

102. I 

Xnnuendo hdld unnecessary, on the 
ground that the statement was con-1 
temptuous per se.—Van Dyke v. Su¬ 
perior Court of Gila County, 211 P. 
676, 24 Arls. 508. 

14. Cal.—Ex parte Reilly, 61 P.2d 
469, 17 Cal.App.2d 65. 

lA Cal.—^Ex parte Reilly, supra. 

le, OkL—^Dancy v. Owens, 258 P. 
879, 126 OkL 37—State v. Owens, 
266 P. 704, 126 OkL 66, 62 A-L.R. 
1270-HState v, Martin, 266 P. -667, 
126 OkL 51, 

17. Okl.—Dancy v. Owens, 268 P. 
879, 126 Okl. 37—SUte v. Owens, 
266 P. 704, 126 OkL 66, 52 A.L.R. 
1270. 


lA Ind.—Ellgallen v. State, 182 N. 
E. 682, 192 Ind. 631, petition over¬ 
ruled 137.N.E. 178, 192 Ind. 581. 

19. Cal.—Lindsley V. Superior Court 
of California, In and for Humboldt 
County, 246 P. 212, 76 CaLApp. 419. 

20. Mas A—Woodbury v. Common¬ 
wealth, 3 N.E.2d 779. 

21. Wash.—State v. Augevlne, 177 P. 
701, 104 Wash. 679. 

22. U.S.—Pox V. U. S., C.C.A.W.Va.. 
77 P.2d 210. 

Fla.—Ex parte Crews, 173 So. 275. 
2A U.S.—Cornish v. U. S., GCA. 
Mich., 299 F. 283. 

24. Ga.—Hendricks v. State, 130 S. 

E. 539, 84 Ga.App. 508. 

2A Colo.—Coolldge v. People, 209 P. 
504, 72 Colo. 86. 

2A Colo.—Coolldge V. People, supra. 
27. Or.—State y. Jones, 226 P. 433, 

, 111 Or. 296, 38 A-L.R 608. 

2A Miss.—Prlne v. State, 108 Sa 
716, 143 Miss. 231. 

29. Ala.—Craddock v. Oliver. 128.86. 
87, 23 AlaApp. 183, certiorari de¬ 
nied 123 So. 88. 219 Ala. 607. 

IlL—People V. SeverlnghauA 1*6 N. 

B. 220, 813 IlL 466. 

Ind.—State ex reL Indianapolis Bair 
1 Ass'n T, Fletcher' Trust Co., 6 N. 


94 



17 C.J.S. 


CONTJEMPT 


§72 


ment is held jurisdictional^o In other jurisdic¬ 
tions, however, verification is not required,31 or, at 
least, lack thereof is not a jurisdictional defect,'32 
and verification has been held unnecessary where 
a preliminary affidavit has been filed,33 although 
there is authority that an afl^avit accompan 3 dng 
an information cannot be treated as a part there- 
of.3^ In some jurisdictions, it is held that an in¬ 
formation or complaint presented by a person oth¬ 
er than the state’s attorney or the attorney-general 
must be verified,36 but that a special verification or 
supporting affidavit is not necessary where the 
complaint is presented by the prosecuting attorney 
in his official capacity,36 especially where express 
authority for its filing has been given by the 
court.37 

Information and belief. The more general rule 


is that the material allegations in the accusation or 
affidavit charging contempt must be made as of 
the personal knowledge of affiant,3 8 and a charge 
showing only a suspicion of contempt is insuffi- 
cienL33 However, some authorities support the 
broad rule that a complaint or affidavit made on 
information and belief is sufficient;^® and even 
some authorities recognizing the general nfle are 
included in those supporting the holding that a 
complaint or affidavit on information and belief 
is not insufficient where it states in positive terms^i 
the facts on which the information and belief is 
founded,^2 or where it* is sworn to be true,^* or 
where the complaint is supported by affidavits of 
other persons who have personal knowledge of the 
facts set out by the complaint or who allege com¬ 
mission of the contempt in positive terms,or 
where the charge is presented by the prosecuting 


B38—-Djenny v. State, 182 N- 

E. 313, 208 Ind. 882. 

Me.—Cliarles Cushman Co. v. Mac- 
kesy, 200 £. 505. 

Tex.—Ex parte Scott, 123 S.'W.2d 
306. 

30 . Me.—Charles Cushman Co. v. 

Mackesy, 200 A. 605. 

3L Porto Rico.—Del Toro v. Munici¬ 
pal Ct, 16 Porto Rico 89. 
xa OUalLoxiia, neither the constitu¬ 
tion nor statutes provide for com¬ 
pulsory affidavits to support Infor¬ 
mation as basis for contempt action. 
—Dancy v. Owens, 258 P. 879, 126 
Okl. 37—State v. Owens, 256 P. 704, 
126 OkL 66, 62 A.L.R 1270. 

33. U.S.—Sona v. Aluminum Cast¬ 
ings Co., Mich., 214 F. 986, 181 C 
C.A. 232. 

Waiver of want of verification see 
Infra S 74. 

33. Ran.—Nichols v. Quinn, 147 P. 
1103, 94 Ran. 742. 

JUrlsdlotlon Is oonfezred hy the 
aOdavlt accomp^yins the petition, 
not by the petition. — Russell v. 
Wayne Clr.. Judge, 99 N.W. 864, 136 
Mich. 624. 

34. m— People V. Gard, 176 Hl.App. 
486, affirmed 102 N.E. 265, 269 IlL 
238, appehl dismissed 36 S.Ct<206, 
235 TT.S. 691, 69 L.Ed. 428. 

83. m.—^People V, Gard, supra. 

18 C.J. p 67 note 16. 

36. U.S.—U. S. V. French, D.QMlch., 
9 F.Supp. 30. 

Tex—Ex paJTte Rahn, 282 S.W. 797, 
90 TexCr. 41. 

18 C.J. p 67 note 16 [a]-[c]. 

Action presumably on oath as oAoet 
U.S.—U. S. V. French, D.OiMich., 9 

F. Supp. 80. 

Mere permission Arom the attorney 
general to one not his deputy or a 
state's attorney to file an informa¬ 


tion is insufficient to dispense with 
verification.—People v. Severlnghaus, 
146 N.E. 220, 318 DL 456. 

37. Miss.—^Prlne v. State, 108 So. 
716, 143 Miss. 231. 

38L Ala.—Craddock v. Oliver, 123 So. 
87, 23 Ala.App. 183, certiorari de¬ 
nied 123 So. 88. 219 Ala. 607— 
Robertson v. State, 104 So. 661, 20 
Ala.App. 614. 

Fla.—Ex parte Crews, 173 So. 275, 
278, citing Corpus Juris—^Ex parte 
Blggers. 85 So. 768, 85 Fla. 322. 
Ind.—State ex rel. Indianapolis Bar 
Ass'n V. Fletcher Trust Co., 6 N. 
E.2d 538—^Denny v. State, 182 N.E. 
816, 203 Ind. 682. 

Tex—Ex parte Pease, 67 S.W.2d 
676, 123 TexCr. 43. 

18 C.J. p 67 note 11. 

Petition held sufileleitt as to the 
requirement stated In the text.— 
Campbell v. Jeffries, 221 N.W. 138, 
244 Mich. 165. 

Showing of knowledge 
Where accusation in a contempt 
proceeding is In positive terms, and 
there Is nothing In record to show 
that affiant did not have personal 
knowledge of facts set out In accu¬ 
sation, the fact that he did not tes¬ 
tify In case, and tliat evidence did 
not affirmatively show his knowl¬ 
edge of such facts, would not divest 
court of Jurisdiction.^—State v. Ray- 
sei-, 181 P. 278, 25 N.M. 245. 

33. Cal.—N. T. K Oil Co. v. Su¬ 
perior Court of Los Angeles Coun¬ 
ty, 54 P.2d 80. 11 CaLApp.2d 607. 

40. Mont—State ex rel. Young v. 
District Court of Twelfth Judicial 
Dist., 58 P.2d 1243,102 Mont 487. 

IS C.J. p 67 notes 11 [d], 12. 
la Oaliformla 

(1) The rule of the text has been 
applied In some cases.—Ex parte Sl- 
monlello, 44 F.2d 402, 6 CaLApp.2d 
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426—Ex parte Plllsbury, 232 P. 726, 
69 CalA.pp. 784. 

(2) Bspecially, It has been held 
that an affidavit Is not Insufficient 
because made partly on information 
and belief.—In re Acock, 23 P. 1029, 
84 Cal. 60—^Ex parte Reilly, 61 P.2d 
469, 17 CalJV.pp.2d 55—Hughes v. 
Moncur, 162 P. 968, 28 Cal.App. 462. 

(8) Other authority holds that 
while an affidavit based solely on in¬ 
formation and belief Is sufficient in 
proceedings brought under provisions 
of the penal code making certain 
kinds of contempt a misdemeanor, it 
is Insufficient in a proceeding 
brought to punish a constructive con¬ 
tempt under the code of civil pro¬ 
cedure.—Ex parte Roth, 39 P.2d 490, 
3 Cal.App.2d 226. 

41. N.D.—State V. Harris, 105 N.W. 

621, 14 N.D. 601. 

13 C.J. p 67 note 16. 

43. Ala.—Ex parte Gunnels, 161 So. 
606. 25 Ala.App. 677. 

Information held sufficient 

IlL—People V. Even, 13 N.E.2d 820, 
294 IlLApp. 607, affirmed 18 N.E 
2d 460, 370 Ill. 244—People v. Ros¬ 
enthal, 18 N.E.2d 814, 294 IlLApp. 
274, affirmed ‘18 N.E.2d 460, 370 
IlL 244. 

Affidavit held Insnlllolent which 
was made on information and belief 
and set out none of the facts al¬ 
leged to be contemptuous.—^Ex parte 
Pease, 67 S.W,2d 676, 123 TexCr. 43. 

43. Ala.—Ex parte Wright 161 So. 
865, 228 Ala. 96. 

44. Colo.—Coolidge v. People, 209 P. 
504, 72 Colo. 85. 

Ind.—Denny v. State, 182 N.E. 813. 
203 Ind. 682. 

Utah.—Davidson v. Munsey, 80 P. 
743, 29 Utah 18L 
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attoraey^^ and is direct and positive,*® or states 
that it is based on facts sworn to as true.*7 

Where the allegations of the petition are direct 
and positive, the verification should be direct and 
positive;*® and it has been held that, where the 
allegations are on information and belief, the 
verification should affirm both that affiant has been 
informed and that he believes the allegations to 
be true, either in terms, or by affirming'positively 
that the facts alleged are true as stated.*^ Where 
the complaint contains both allegations of facts 
personally known to complainant and allegations 
based on information and belief, the affidavit has 
been required to indicate which particular allega¬ 
tions are of each type.®® 

An amended instrumenf must be reverified, if 
verification of the original was required.®^ 

§ 73. -Amendment or Withdrawal 

tn some circumstances, an accusation or affidavit In 
contempt proceedings may be amended. 

In some ciraimstances, an accusation or affidavit 
in proceedings for contempt may be amended,®* 
or a complainant may be allowed time and oppor¬ 
tunity to file additional affidavits.®* 


§ 74. -Waiver of Defects 

Want of a charging instrument, or defects In Its 
substance, is held, with some dissent, not subject to 
waiver. Mere technical defects may be cured by sub¬ 
sequent proceedings; but authorities differ as to whether 
want of verification, or the fact that allegation is on 
information and belief,^ may be waived. 

Under some authority, want of an affidavit,®* or 
defects in the substance of the charging instru¬ 
ment,®® cannot be waived; but it has been held 
that a petition, affidavit, or other pleading is not 
necessary in the case of a voluntary appearance, 
an admission in open court, and an agreement to 
informal proceedings.®® Mere technical defects in 
the accusation or affidavit may, on the other hand, 
be- cured by subsequent proceedings, as by appear¬ 
ance, giving bail, pleading, failure to make proper 
objection to the pleading or to the introduction of 
evidence, or by judgment.®^. 

Want of verification has been declared a fatal 
defect to which consent cannot be'given,®® but 
under other authority such want may be waived, 
as by general appearance.®* Further, an allega¬ 
tion on information and belief has been held not 
cured by a plea of guilty, on the ground that such 
defect js fatal to the jurisdiction of the court and 
cannot.be waived by defendant;®o but by other 
authority this has not been considered a defect 
which cannot be waived.®^ In a jurisdiction where 


45u U.S.~Conley v. IT. S., C.CJL 
Minn., 59 P.2d 929—Kelly v. tT. 
S., Mont, 250 F. 947, 163 C.CJL 
197, affimlnsT. B.C., In re Kelly, 
243 F. 696, and certiorari denied 
Galen v. tJ. S., 39 S.Ct 182, 248 
U.S. 585, 63 L.Ed. 433. 

4a Fla.—Ex parte Crews, 178 So. 
275. 

Neb.—Lux V. State, 252 N.W. 897, 126 
Neb. 133—Tasicn v. State, 196 N. 
W. 688, 111 Neb. 465. 

Okl.—Dancy v. Owens, 358 P. 879, 
126 Okl. 37—State v. Owens, 256 P. 
704, 126 Okl. 66, 62 A.L.R. 1270. 

417. Fla.—Ex parte Crews, 178 So, 
275. 

4a Ala.—Ex parte Gunnels, 161 So. 
605, 25 AlaApp. 67l 

49. Ala.—Ex parte Gunnels, supra. 

50. Ala.—^Ex parte Gunnels, supra. 
61. Neb.—Back v. State. 106 N.W. 

787, 76 Neb. 603. 

Or.—State v. Lavery, 49 P. 862, 31 
Or. 77. 

WIs.—State V. Hungerford, 8 Wls. 
346. 

sa Okl.—^Townsend v. Townsend, 50 
P.2d 147, 174 OkL 186. 

13 C.J. p 67 note 21. 

Reverlflcation of amended instrument 
see supra 5 72 c. 

Amendment showiniT wfllfnlneas 
Where complaint for willful dis¬ 


obedience of court order clearly 
charged failure and refusal to com¬ 
ply with order and a violation of or¬ 
der, facts charged showed willful¬ 
ness, and case was tried on theory 
that proof of a willful violation was 
necessary, the trial court did not err 
in permitting an amendment, after 
trial and while motion for new trial 
was pending, stating that failure to 
comply was willfuL—Townsend v. 
Townsend, supra. 

5a S.C.—state V. Cape Pear Lum¬ 
ber Co.. 61 S.E. 873, 72 B.a 322. 

6A N.T.—Johnson v. Ackerman, 181 
N.T.S. 772, 192 App,Div. 890. 
Requirement of affidavit see supra S 
71 b. 

56. U.S.—Phillips Sheet & Tin Plate 
Co. V. Amalgamated Assoc. Iron, 
Steel & Tin Workers, D.C.Ohio, 208 
P. 836. 

Kan.—State v, Gallup, 42 P. 406, 1 
Kan.App. 618. 

N.D.—State v. Newton, 112 N.W. 62, 
16 N.D. 161, 14 AnmCas. 1086. 

13 GJ. p 68 note 26, 

5a N.J.—In re MeglU, 169 A. 601, 
114 N.J.Eq. 604. 

Fsilnre to Ilia petition 
Sheriff, after waiving alleged fail¬ 
ure to file petition against 
charging contempt, with knowledge 
that it was proposed to punish bim 

96, 


separately foi' disobedience of sepa¬ 
rate writs of commitment, was so 
punishable.—Hoffman v. tJ. S., GC.A. 
Ill., 13 P.2d 278, affirming, D.C., U. 
S. V. Hoffman, 13 P.2d 269, certiorari 
dismissed 67 S.Ct 765, 296 U.S. 666, 
and affirmed, GGA., Westbrook v. 
U. S., 18 F.2d 280. 

Baqulremeut held not waived 
where the person charged moved to 
quash warrant charging contempt 
and objected to court’s proceeding 
without proper charge.—State v. 
Winthrop, 269 P. 793, 148 Wash. 526, 
59 A.L.R. 1266. 

67. OkL—Hadley v. Hadley, 280 P. 

1097, 129 Okl. 219. 

13 C.J. p 67 note 24. 

sa Ma—Charles Cushman Ca v. 

Mackesy, 200 A. 606. 

59. IlL—People V. Severlnghaus, 146 
N.E. 220, 313 Ill. 466. 

13 C.J. p 67 note 24 [a], [b]. 

Although aocnsatlon Is based on 
unswom statement of counsel. If de¬ 
fendant appears and answers, ad¬ 
mitting facts sufficient to constitute 
the offense, the defect is waived.— 
State V. Frew. 24 W.Va. 416, 49 Am. 
R. 267. 

«a N.D.—state v. Newton. 112 N.W. 

62. 16 N.D. 161, 14 Ann.Cas. 1036. 
81. TT.S.-In re Rice, C.C.AJUa., 181 
F.- 217. 
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service of the order alleged to have been disobeyed 
and demand of obedience is required, failure of the 
affidavit so to allege is cured by an'answer ad¬ 
mitting the issuance of the order.62 

§ 75. -Filing Affidavit or Charge 

The charging Instrument must be laid before the 
court or Judge; a mere filing is insufficient. 

The charging instrument in a proceeding to pun¬ 
ish a contempt must be laid before the court or 
judge, within his judicial district, for judicial con¬ 
sideration and action; a mere filing of the instru¬ 
ment is insufficient.®® Submission of the charging 
instrument to the court gives it jurisdiction over a 
civil contempt although it is not filed with the 
clerk. 

§ 76. Rule to Show Cause, Attachment, or 
Other Process 

The court may arrest, at least If the constitution 
so provides, or order the arrest of, offenders committing 
a contempt in its presence, or, in the ease of conduct 
tending to Influence a cause before It, may enter a show 
cause order of Its own motion. For a contempt com¬ 
mitted in Its presence, process need not be based on an 
Initiatory accusation, but It must be for one not so com¬ 
mitted. 

A court has full authority to arrest, at least if 
the constitution so provides, or to order the arrest 
of, offenders for a contempt committed in its pres¬ 
ence and the order may issue from the bench®® 
or from the sheriffs office.®^ However, although 
an arrest for contempt has been held to be not 
an infliction of punishment, but a means of securing 
compliance with a direction by the court,®® a de¬ 
cree for the payment of an amount due in an ac¬ 
counting has been held enforceable only by an 
execution against the property, and not by an at¬ 


tachment of the debtor's person.®® In the case 
of conduct tending to influence a cause before the 
court, the court may, if it has knowledge thereof, 
proceed of its own motion to enter a show cause 
order.*^® 

Necessity of initiatory accusation. In accord¬ 
ance with the general principle, stated in § 71 b 
supra, that proceedings to punish a contempt not 
committed in the court's presence must be insti¬ 
tuted by an accusation, pleading, or aflSdavit, a rule 
to show cause, an attachment, or other process in 
a proceeding to punish such a contempt is required 
to be based on a sufficient initiatory accusation.^i 
Whether an accusation is sufficient to warrant the 
issuance of process is for the court to determine, 
and an attorney cannot notify a person to appear 
and answer a charge.^® On the other hand, in 
accordance with the general principle, stated in § 
71 a supra, that a contempt committed in the court’s 
immediate presence may be punished without a pre¬ 
liminary statement, it has been held that a writ 
of arrest for a contempt committed in open court 
is not dependent on a statement charging contempt, 
and, accordingly, may be issued before such a 
statement is filed.7® 

§ 77. -Necessity 

A contempt which Is direct. In the court's immediate 
presence, may be punished without a notice, rule to show 
cause, warrant of attachment or arrest, or other process, 
but such notice or process Is required in the case of a 
contempt not committed In the court's presence, except 
in certain exceptional circumstances. 

Where a contempt is direct, in the immediate 
presence of the court, punishment may be inflicted 
without a notice, rule to show cause, warrant of 
attachment or arrest, or other process,^* unless. 


UL—People v. Miller, App., 10 N. 
E.2d 896. 


13 C.J. p 68 note 27. 

sa. Or.—state v. Downing, 68 P. 
868. 66 P. 917, 40 Or. 809. 

63. Ala.—Robertson v. State, 104 So. 
661, 670, 571, 20 Ala.App. 614, cit¬ 
ing Coipna Jltda. 

Colo.—Kirby v. Chicago, etc., R. Co.. 
116 P. 160, 61 Colo. 82. 

CaL—Ex parte Selowsky, 208 P. 
99. 189 CaL SSL 

65. La.—State v. Dunnlngton, 102 
So. 478, 167 La. 369. 

®®* —State V. Dunnlngton, supra. 

Mich.—Oxford v. Berry, 170 N.W. 83, 
204 Mich. 197. I 

Tex.—Ex parte Lowe, 261 S.W. 606, 
94 Tex.Cr, 807. 

67. La.—State v, Dunplngton, 102 
So. 478, 167 La. 869. 

17CJ.S.-7 


Pa.—Commonwealth v. Heston, 
140 A. 6S3, 292 Pa. 63. 

60. Pa.—^Rosenberger y. Eueeel, 140 
A. 860, 292 Pa. 184. 

70. Mrd.-In re Lee, 183 A, 660, 170 
Md. 43, certiorari denied 56 S.CL 
947, two cases, 298 U.S. 680, 80 L. 
Ed. 1400. 

71. Ala.—Craddock v. Oliver, 128 So. 
87, 23 AlaA.pp. 183, certiorari de¬ 
nied 128 So. 88, 219 Ala. 607. 

Ark.—Ex parte Coulter, 266 S.W. 
15, 16, 160 Ark. 560, citing Corpus 
Ttudi. 

Cal.—Ex parte Roth, 89 P.2d 490, 
3 Cal.App.2d 226. 

Pla.—Ex parte Crews, 178 So. 276. 
78. Ark.—Ex parte Coulter, 266 S. 
W. 16. 160 Ark. 660. 

73. Ind.—Coons v. State, 184 N.B. 
194, 191 Ind. 680. 20 A.L.R. 900. 

74. Colo.—Lindsey v. People, 181 P. ^ 

97 


681, 66 Colo. 348, 16 A.L.R. 768, 
error dismissed Lindsey v. People 
of State of Colorado ex rel. Rush, 
41 S.Ct 321, 266 U.S. 560, 65 KEd. 
785. 

Fla.—State ex rel. Qrebstein v. Leh¬ 
man, 12rSo. 818, 100 Fla. 481, mod¬ 
ifying 128 So. 811, 100 Fla. 478. 

III.—People V. Berof. 11 N.B.2d 936, 
867 Ill. 454, affirming 7 N.E.2d 919, 
290 Ill.App. 1—In re Kelly's Estate, 
6 N.E.2d 113, 366 111. 174, affirming 
1 N.E.2d 906, 286 IlLApp. 143— 
People V. Whitlow, 191 N.B. 222, 
867 IlL 34, reversing 272 IllApp. 7 
—People V. Sherwln, 128 N.B. 484, 
354 Ill. 871—^People v. Sherwln, 
187 N.E. 441, 868 Ill. 626, reversing 
270 IU.APP. 100—People v. Sher¬ 
wln, 166 N.B. 513, 334 IlL 609— 
People V. Zazove, 142 N.E. 643, 311 
IlL 19.8—^People V. Cochrane, 138 N. 
E. 291, 298. 807 Ill. 126, citing Ooiv 
pus Juris—^People v. Securities 
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it has been held, action against the contemnor be 

unduly delayed.'^s 

On the other hand, before a person can be found 
guilty of a contempt not committed in the pres¬ 
ence of the court, he must have due and reason¬ 


able notice of the proceeding.^® So, ordinarily, 
there should issue an attachment, or a rule or or¬ 
der to show cause why accused should not be 
punished or why an attachment should not issue, 
or other process, the proper or permissible form or 
forms of process varying with the local practice.'^^ 


Discount Corporation, 279 Ill.App. 
TO. affirmed 198 N.E. 681, 361 Ill. 
6B1—People v. Rongetti. 260 Ill. 
App. 428, reversed on other 
grounds 176 N.B. 292, 844 lU. 107 
—People V. Hadesman, 223 IllA.pp. 
219. 

Ind.—Kerr v. State, 141 N.a 808. 194 
Ind. 147. 

Iowa.—Coyle v. Sawyer, 200 N.W. 

721, 198 Iowa 1022. 

Ky.—Miller v. Price, 86 S.W.2d 162, 
260 Ky. 488. 

Mass. — Blankenburg v. Common¬ 
wealth, 172 N.B. 209, 272 Mass. 26. 
73 A.L.R. 808, certiorari denied 
Blankenburg y. Commonwealth of 
ICassachusetts, 51 S.Ct. 844, 288 U. 
S. 819, 75 L.Bd. 1485. 

Mont—State v. District Court of 
First Judicial Dist in and for 
Lewis and Clark County, 191 P. 772. 
68 Mont 276. 

Ohio.—State ex rel. Talaba v. More¬ 
land, 9 N.E.2d 293, 182 Ohio St 

OkL—DeskIns v. State. Cr., 71 P.2d 
502—Marmon v. State, Cr., 60 P. 
2d 404—Moore v. State, 272 P. 1032, 
41 OkLCr. 310—Lsmn v. State, 260 
P. 1069, 38 OkLCr. 813. 

S.D.—State v. Moody, 196 N.W. 600, 
501, 47 S.D. 111, Quoting Corpus 
Juris. 

Wls.—Rubin V. State, 211 N.W. 926, 
192 Wi& 1, 

18 aj. p €3 note 68, p 64 note 70 [a]. 

ITn&eoessary flilBg of nOs to show j 
cause in a direct contempt proceed¬ 
ing, although on an order of the 
court does not vitiate proceedings 
taken without reference to such rule. 
—People V. Clancy, 289 IKApp. 869. i 
. 75b ZIL—People v. Burt 267 lll.App. 
60. 

Presence on other charges Inunaterial 
That accused was brought into 
court on other charges did not au¬ 
thorise court without judicial proc¬ 
ess to assume jurisdiction to convict 
accused of contempt committed two 
months previously In court's pres¬ 
ence.—People V. Buit, supra. 
n. II.S,—Cooke V. TJ. S., Tex., 46 S. 
Ct 890, 267 n.S. h7, 69 L.Dd. 767, 
reversing, aC.A, 295 F. 292— 
Bowles V. IT. S., CCA-Md., 44 F. 
2d 116. 

Aria—Bx parte Quan, 8 P.2d 622. 
89 Aria 18. 

Cal.—Ruppe v. Superior Court In and 
for Los Angeles County, 16 P.2d 
197, 127 CaLApp. 118. 

Conn.—Gorham v. New Haven, 72 A. 
1012, 82 Conn. 168. 


Ga—Carson v. Ennis, 92 S.B. 221, 
146 Ga. 726, L.R.A1917E 660. 

IlL—People V. Rosenthal. 18 N.E.2d 
460, 370 III. 244, affirming 13 N.E. 
2d 814, 294 IllApp. 274—People v. 
Even, 18 N.E.2d 460, 370 IlL 244, 
affirming 13 N.E.2d 820, 294 Ill. 
App. 607—People v. Sherwin, 166 
N.E. 513, 834 lU. 609. 

Miss.—Ex parte Redmond, 1S2 So. 
328, 159 Mlsa 449. 

Mo.—Bender v. Young, 262 S.W. 691, 
27 AL.R. 1219. 

Neb.—Muffly v. State, 261 N.W. 660. 
129 Neb. 334. 

N.M.—^Momsen-Dunnegan-Ryan Co. v. 
Placer Syndicate Mining Co., 71 
P.2d 1034, 41 N.M. 625. 

N.Y.—Douglas v. Adel, 199 N.E. 86, 
269 N.T. 144, reversing 280 N.Y. 
S. 1005, 244 App.Dlv. 818, amend¬ 
ment of remittitur denied 2 N.E. 
2d 679, 271 N.Y. 528. 

OkL—Wofford v. State, 243 P. 988, 
33 OkL 288—Cannon v. State, 66 
P.2d 136, 68 Okl.Cr. 461—Pryor v. 
State, 290 P. 346, 48 OkLCr. 91— 
Blanton v. State, 239 P, 698, 81 
OkLCr. 419—^Emery v. State, 282 P. 
128, 29 OkLCr. 29. 

S.C.—Hornsby v. Hornsby, 198 S.E. 
29, 187 3.a 468. 

Tenn.—^Rutherford y. Metcalf, 6 
Hayw. 68. 

Tex.—Ex parte HUl, 62 S.W.2d 867, 
122 Tex. 80—Ex parte Pease, 67 S. 
W.2d 676, 123 Tex.Cr. 43—^Ex parte 
O’Fiel, 246 S.W. 664, 98 TexCr. 214. 
IS C.J. p 68 note 82. 

Notioe tsQnlrsd by court mis must 
be given,—Kaylon, Inc. v. Goldberg, 
276 N.Y.S. 885, 154 Misc. 294. 

77. U.S.—Cooke v. U. S., Tex., 46 S.Ct 
890, 267 U.S. 617, 69 L,Bd. 767, re¬ 
versing, C.CA., 296 F. 292—Eureka 
Lake & Yuba Canal Co. v. Yuba 
County Super. Ct, Cal., 6 HCt 429, 
116 U.S. 410, 29 L.Ed. 671—Bowles 
V. U. S., aCA.Md., 44 F.2d 116— 
Goodyear v. Mullee, C.CN.Y., 10 
F.CaB.No.6,677, 6 Blatchf. 429. 
Ala.—Ex parte Wright 166 So. 369,, 
870, 229 Ala. 43, citing Ooxpus JU.i 
zis—Ex parte Bankhead, 75 So. 
478, 200 Ala. 102. 

Ari*.—Van Dyke v. Superior Court 
of GUa County, 211 P. 676, 24 Aria. 
608. 

Ark.—York y. State, 116 S,W. 948, 
89 Ark. 72. 

GaL—Lake v. Super. Ct, 181 P. 871, 
165 Cal. 182—Ex parte Roth, 39 P. 
2d 490, 8 CaLApp.2d 226. 
Conn.~Gorham v. New Haven, 72 A. 
1012, 82 Conn. 158. < 
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D.C.—Hunter v. U. S., 48 App.D.C. 
19. 

Fla.—^Ex parte Blggers, 96 So. 768, 

86 Fla. 822. 

HI.—People V. McKlnlay, 11 N.E.2d 
933, 867 IlL 604—People v. Whit¬ 
low. 191 N.E. 222, 867 HL 34. re¬ 
versing ‘272 llLApp. 7—^People v. 
Sherwin, 187 NJl. 441, 363 IlL 626, 
reversing 270 IlLApp. 100—^People 

V. Hadley. 262 IlLApp. 444. 

Ind.—Denny v. State, 182 N.E. 313, 

208 Ind. 682. 

Iowa.—State v. Baldwin, 10 N.W. 645, 

67 Iowa 266. 

Ky.—Henry v. Wilson, ei> S.W.2d 806, 
249 Ky. 689—Akins v. Peak; 40 S. 

W. 2d 824, 289 Ky. 847. 

Miss.—^Robertson v. Hoy, 20 Miss. 
566—Commercial Bank v. Waters, 
18 Miss. 659. 

In re Hayden, 189 A. 828, 101 
N.J.Eq, 861—In re Rles, 188 A. 586, 
XOl N.J.Bq. 316—Conover v. West 
Jersey Mortgage Co., 99 A. 604, 

87 N.J.BQ. 16—Bodberg v. Lama- 
chlnsky, Ch., 74 A. 44—^NewaA 
Plank Road, etc., Co. v. Van Wage- 
nen, 9 N.JJEBq. 764. 

N.M. — Momsen-Dunnegan-Ryan Co., 
71 P.2d 1034, 41 N.M. 626. 

N.Y.—^Billingsley v. Better Business 
Bureau of New York City, 249 N.Y. 
S. 684, 282 App.Dlv. 227—^Landry v. 
Landry, 213 N.Y.S. 671, 216 App. 
Div. 316—Robinson y. Robinson, 
204 N.Y.S. 829, 128 Mlsc. 80, af¬ 
firmed 205 N.Y.S. 949, 209 App.Dlv. 
896—^Livingston v. Gibbons, 4 
JohnaCh. 571—Schoonmaker v. GU- 
lett, 8 JohnaCh. 311. 

N.C.—Snow V. Hawkes, 111 S.B. 621, 
183 N.G 366, 28 AL.R. 188. 

Or.—State v. La BV)llett, 284 P. 288, 
132 Or. 267. 

S.C.—Hornsby v. Hornsby,' 198 S.B. 
29, 187 S.C. 463. 

S.D.—Simmons v. Simmons, 278 N.W. 
637. 

Tenn.—Rutherford v. Metcalf, 6 
Hayw. 68. 

Tex—Ex parte O’FleL 246 S.W. 664, 
93 TexCr. 214. 

Wash.—State ex reL Gardner v, Su¬ 
perior Court for King County, 66 
P.2d 1816, 186 Wash. 184. 

9 CJ. p 1277 note 12 [b]—18 GJ. p 

68 notes 88, 84, p 69 note 49. 

Bole nisi 

Ala.—Craddock v. Oliver, 128 So. 87, 
28 Ala.App. 183, certiorari denied 
123 So. 88, 219 Ala. 607. 

Oop 7 ox foxnial statsmsitt of the 
charge must be served-on accused.— 
I Smilay r. Oakland Circuit Judge, 209 
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The court may order the rule to show cause to be 
renewed where the original could not be served in 
time/* or where its recitals are defective^* In 
some circumstances, an attachment may issue in the 
first instance without the granting of a rule or 
order to show cause,*0 as where the contempt con¬ 
sists of a neglect to do acts ordered to be done,*i 
or where all the evidence is before the court and 
the offense is clear,** or where the case is urgent 
and the contempt flagrant,** or where the proceed¬ 
ing is-against a nonresident who, it is shown, is 
about to go beyond the court’s jurisdiction,*4 or 
where the party is in court and has personal no¬ 
tice of the order with which he refuses to comply;** 
and attachment may issue without such prior or¬ 
der, or notice may issue against an officer of the 
court failing to comply with its mandates, such offi¬ 
cer being presumed to be always before the court,** 
or against a defaulting witness who has been duly 
subpoenaed,*'^ provided, of course,- there is no ex¬ 
press statutory provision requiring notice to be 
given to the contemnor.** Similarly, there is au¬ 
thority holding that a rule to show cause is not 
necessary where accused voluntarily appears and 
offers testimony to purge himself,** or where, after 
the filing of a petition informing accused of the 
charges, he appears and is represented by counsel, 
and i hearing is had on the merits,** or where 
he appears, admits in open court the acts charged, 
and agrees to informal proceedings.*^ 

Furthermore, punishment may be inflicted with¬ 
out the issuance of an attachment where the party 


§ 78 

charged voluntarily appears to the rule nisi and 
submits to interrogatories,** where he disobeys an 
order of court to pay a certain sum of money,®* 
or where he sues a receiver without leave of the 
court.*^ Also, under a governing statute, it has 
been held not necessary that an attachment issue 
and an arrest be made to bring a person into court 
for contempt proceedings, but that a citation is suf¬ 
ficient process.** Finally, there is authority holding 
that no notice, rule, or other process is necessary 
if accused is present in court when a fine is im¬ 
posed,*® or where accused is arrested, conducted 
into court, and informed of the nature of tie charge 
before punishment is imposed.*^ 

§ 78. -Sufficiency 

a. Notice generally 

b. Rule or order to show cause 

c. Attachment 

a. Notice Generally 

The notice In a contempt proceeding must be reason¬ 
able notice apprising the accused of the specific acts 
charged, and under a statute so providing, must be In 
writing. 

The notice required to be given, a person charged 
with contempt not committed in the court's pres¬ 
ence has been held to’ be reasonable notice which 
will fairly and fully enable accused to know the 
specific acts with which he is charged.** A statute 
requirihg the notice of a contempt proceeding to 
be in writing must be complied with.** _ 


N.W. 181, 235 Mich. 161—18 GJ. p 68 
note 82 [e]. 

Froosdnrs hy oonualttal dlatlii. 
tnOshsd from that by show cause 
order.—Rodberg v. Lamachlnsky, N. 
J.Ch., 74 A. 44. 

78, N.Y.—Waddlngton v, .Ohamber- 
laln. 8 Cal. 261. 

79. N.T.-^Hammersley v. Parker, 8 
N.T.Leff.Obs. 844. 1 Barb.Ch. 25. 

Sa Pa.—In re MacDonald, 168 A, 
521, 110 Pa.Super. 352. ' 

IS C.J. p 69 note 37. 

81. N.J.—^Rodberg V. Lamachlnsky, 
N.J.Ch., 74 A. 44. 

88. La.—State v. Sould, 8 Rob. 500. 
N.T.—Andrews v. Andrews, 2 Johns. 

Cas. 109, CoL & C. 121. 

Pa.—^Bullock V. McDonough, 2 Pear¬ 
son 196. 

88. Bla.—Ebc parte Blggers, 86 So. 
763, 86 Fla. 822. 

W.Va.—Kirby v.. Newlon, ISO S.E. 86, 
100 W.Va. 70, citing Cozpui Jtuis. 
IS GJ. p 69 note 89. 

Votios of nils to show oanss is not 
required In flagrant cases, and an at- 
tachment may issue In the first In-. 


stance.-Ex parte Quan, 8 P.2d 622, 
39 Arlz. 18. 

84 U.S.—Thornton v. Davis, D.C., 
28 F.Cas.No.18,998, 4 Cranch C.C. 
600. 

98. IlL—Tolman v. Jones, -28 N.E. 

464, 114 IlL 147. 

13 GJ. p 69 note 41. 
sa Mo.—Ex p, Haley, 87 MoA.pp. 
562. 

87. Mass.—Commonwealth v. Car¬ 
ter, 11 Pick. 277. 

18 GJ.'p 69 note 43. 
sa Mo.—In re Clark, 106 S.W. 990, 
208 Mo. 121, 15 LR.A.,N.S., 889. 

13 Q.J. p 69 note 44. 

89. Ill.—^People v. Westbrooks, 242 
ni.App. 838. 

9a DL—People ex rel. Rusch v. 
Bendlx, '4 N.E.2d 902, 287 HLApp. 
872. 

91. N.J.—In re MeglU. 169 A. 601, 
114 N.J.Eq. 604. 

98. Ind.—^Hawkins v. State, 26 N.E. 
818, 126 Ind. 670. 

N.T.—Taylor v. Baldwin, 14 Abb.Pr. 
166, 


9a N.T.—^Brush v. Lee, 1 Abb.Dec. 
288, 2 Tx^orJL 96, 6 Abb.Pr.,N. 
S., 50. 

13 C.J. p 69 note 46. 

94 N.Y.—Taylor v. Baldwin, 14 
Abb.Pr. 166. 

18 GJ. p 69 note 47. 

9& Kan.—State v. Rose, 86 P. 805, 
74 Kan. 260. 

18 GJ. p 69 note 51. 
oa Ky,—Miller v. Price, 86 S.W.2d 
162. 260 Ky. 488. 

97. Ky.—^Henry v. Wilson, 61 S.W. 
2d 306, 249 Ky. 589. 

9a Mo.—Sands v. Richardson, App., 
262 S.W. 990. 

Necessity of reasonable notice gen¬ 
erally see supra S 77. 

SpsoifloatiloiL of facts , held neosssaxT 
Miss.—^Ex parte Redmond, 182 So. 
828, 159 Miss. 449. 

9a Okl.—y7Dfford y. State. 248 P. 
988, 38 OkL 288—Cannqn y. State, 
65 P.2d 136, 68 Okl.Cr. 461—Pryor 
y. State, 290 P. 846, 48 OkLCr. 91^ 
Blanton y. State, 289 P. 698^ 81 Ok;L 
Cr. 419—Emery v. Stats, 282 P- 
128, 29 Okl Cr. 29. 
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Disbarment proceeding. An attorney may not 
be disbarred in a proceeding for contempt without 
notice that the proceeding is also for the purpose 
of disbarment.! 

b. Buie 01 Order to Show Cause 

In the absence of a statute or rules of court requir* 
ing a statement of the facts constituting a contempt, a 
show cause rule or order is sufficient which informs de¬ 
fendant of the nature of the contempt. 

It is usually sufficient that the rule or order to 
show cause inform defendant of the nature of the 
contempt alleged ;2 except under statute^ or rules 
of court^ so requiring, the facts constituting the 
contempt charged need not be set out;^ and the 
evidence on which the rule was issued need not 
be incorporated in the order.® 

A rule to show cause has been required to be 
accompanied by a copy of the papers on which it 
■was founded;^ but a failure to serve with the 
rule a copy of the order alleged to have been 
disobeyed is immaterial when a copy was served 
immediately after it was granted,® and service of 
the affidavit has been held unnecessary if the show 
cause order is itself sufficient.® A demurrer does 
not lie to the rule to show cause.!® 


c. Attachment 

The attachment must show the eourt'i Jurisdiction 
over the proceeding and matters prescribed by statute or 
court rules; but a defect does not deprive the court of 
Jurisdiction of an accused who is before It. The con. 
tempt need not be recited. 

The attachment in a contempt 'proceeding must 
show on its face that it was issued in a proceed¬ 
ing over which the court has jurisdiction,!! and 
contains the matters prescribed by statute or by 
rule of court.!® However, the attachment has been 
held to have no other object than to bring the 
offender into court;!® a defect in the warrant 
does not deprive the court of jurisdiction if ac¬ 
cused is before the court;!* and, in any case, no 
greater certainty is required than in a proceeding 
under an indictment.!® 

Under some authority, the attachment need not 
recite the contempt or any of the proceedings on 
which the warrant was issued,!® and an attach-- 
ment for contempt in disobeying an injunction 
need not specify particularly the cause of the at¬ 
tachment;!'^ so,^ an attachment for failure to pay 
costs is sufficient, although it does not state that 
the refusal defeated, impaired, or prejudiced the 
rights of the adverse party.!® On the other hand, 
there is authority holding that an attachment is¬ 
sued to enforce an appearance or an jmswer should 


li Ark.—^Dickerson v. State, 179 S. 
W. 324, 120 Ark. 9. 

Kotioe held raffldwit 
Kan.—^In re Hanson, 6 P.2d 1088. 134 
Kan. 165. 

a. tr.S.— Cooke T. XT. S., Tex,'45 S. 
CL 890, 267 U.S. 617, 69 L.E<1- 767, 
reversingr, C.C.A., 296 F. 292. 

Ala.—Ex parte Bankhead, 75 So. 478, 
200 Ala. 102—Craddock v. Oliver, 
123 So. 87, 23 Ala.App. 183, certio¬ 
rari denied 123 So. 88, 219 Ala. 607. 
Ark.—Roberta v. Tatum, 283 S.W. 

46, 171 Ark. 148. * 

D.C.—^Hunter v, U. S., 48 App.D.C. 
19. 

13 C.J. p 70 note 62. 

Court agalurt -whloh oonunitted 
Order to show cause which fails to 
state court against which petitioner 
was guilty of coqtempt is insuffi¬ 
cient, especially when he is not 
charged with contempt against court 
making order.—Roberts v. Tatum, 
283 SwW. 46, 171 Ark. 148. 

Tlolatioit of liijiuietloii 
When the rule is against a person 
enjoined in an injunction, Its terms 
should be that he show cause why he 
should not be punished for disobedi¬ 
ence or breach of the injunction; but 
as against a person not enjoined, it 
should be that he show cause why he 
should not be punished for aiding 


and abetting or knowingly assisting 
in the violation.—Parsons v. People, 
51 IlLApp. 467. 

Befnsal of bill of parttcnlais on 
rule to show cause was proper where 
the allegedly contemptuous state¬ 
ments by accused were plainly de¬ 
famatory.—Woulfe V. D’Antoni, La. 
App., 168 So. 687. 

3. Ala.—Ex parte Bankhead, 75 So. 
478, 200 Ala. 102. 

Ind.—Hlner v. State, 182 N.EL 245, 
204 Ind. 7. 

13 CJ. p 70 note 66. 

roim a llt l ss of proceeding -by in- 
dlotment need not be conformed to in 
the rule.—^French v. Commonwealth, 
97 S.W,*427, 30 Ky.Law 98. 

4, Ala.—Ex parte Bankhead, 76 So. 
478, 200 Ala. 102. 

& Ala.—^Sx parte Bankhead, supra. 
13 C.J. p 70 note 62 [a]. 

6L Porto Rico.—^People v. Valcourt, 
18 Porto Rico 471, 

7. S.C.—Columbia Water Power Co. 

V. Columbia, 4 S.C. 388. ^ 

& S.C.—State V. Cape Fear Lumber 
Co., 61 S.B. 878, '72 S.C. 322. 

9w Wash.—State v. Plese, 236 P. 961, 
184 Wash. 448. 

la Fla.—Continental NaL Bldg., 
etc., Assoa v. Scott, 24 So. 478, 40 
Fla. 386. 

13 C.J. p 70 note 68. J 
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111 N.T.—Dunford v. Weaver, 84 N. 
T. 446. 

IK Ohio.—State v. Clemants, 1 Ohio 
Dec., Reprint, 278, 6 West L.J. 688. 

13. Minn.—State v. Binder, 261 N. 
W. 666, 190 Minn. 806. 

13 C.J. p 70 note 62. 

14 Minn,—State v. Binder, supra. 
Statement regarding bail 

A failure to comply with a statu¬ 
tory requirement that the warrant 
state whether the accused shall be 
admitted to bail has been held not 
to defeat the court's jurisdiction 
where the accused is before it, even 
though the accused has made only 
a special appearance.—State v. Bin¬ 
der, supra. 

15. Tenn.—^Black v. State, 7 Tenm 
Clv.App. 93. 

14 KT.—People v. Tamseu, 87 N.T. 

S. 407, 16 Misc. 364, 26 N.Y.av. 
Proa 14L 

17. Tenn.—^Blacfc v. State, 7 Term. 
Civ.App 98. 

13 C.J. p 70 note 64. 

nme and place of vlolatloa need 
not be specified.—Black v. Stqte, su¬ 
pra. 

18. N.T.—Tucker v. Gilman, 14 N.T. 
S. 392, 20 N.T.Civ.Proa 397. 

15 C.J. p 70 note 66. 
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specify the suit in which it is issued and the ob¬ 
ject of the process that an attachment for 
disobeying an order in supplementary proceedings 
should recite the order disobeyed and that a 
writ of scire facias and a judgment nisi adjudging 
a sheriff guilty of constructive contempt of court 
for failure to serve process are void where they 
do not show that the sheriff was able to execute 
the process.2i a warrant of attachment is not 
illegi because, after reciting facts charged in the 
order of conviction, it adds words in connection 
therewith which are expletives and not a substan¬ 
tive ground of conviction.^^ 

The sufiSciency of particular attachments has 
been adjudged in several cases other than those 
cited in the preceding notes.^s 

§ 79 . _ Service arid Return 

a. Service 

b. Return 

a. Service 

(1) Generally 

(2) Rule to show cause 

(3) Attachment 

(1) Generally 

SBTvlca of process Is held unnecessary If the ac« 
cused has actual notice, and defect In service Is waived 
by appearing and contesting on the merits; but personal 
service has been required where contumacy Is charged. 
Service of notice of application for attachment Is un¬ 
necessary If a statute so provides or the accused has 
been served with a subpoena. 

Service of process in a proceeding to punish a 
civil contempt has been held to be unnecessary if 


accused has actual notice of the proceeding and 
a defect in service is waived if accused appears 
and contests the charge on the merits.^S Personal 
service of-process in a contempt proceeding has 
been declared indispensable if the alleged contempt 
consists of contumacy.2® Service on an attorney, 
especially when he is not acting for accused, is in- 
sufEcient.^"? A variance between the original no¬ 
tice and the copy served will not affect the service, 
if the variance is not such as to mislead defend¬ 
ant as to the object of the proceedings.^® 

Place of service. In the case of a criminal con¬ 
tempt, service within the state has been required,*2® 
but service in another county may be sufficient in 
a contempt proceeding incident to a proceeding over 
which the court has jurisdiction.®® 

Notice of application for attachment. Under a 
statute so providing, it is not necessary to serve 
the contemnor with notice of the application for 
an attachment.®! Apart from such statute, such 
a notice has been held unnecessary if accused has 
been served with a subpoena, but the court in its 
discretion may require notice.®^ 

(2) Rule to Show Cause 

Generally^ a rule to show cause muet be personally 
served, although service on the party's attorney of record 
or at the party's last and usual abode, Is suflfclent 
In some circumstances; but may be rendered unneces¬ 
sary by defendant's presence In court. Service must be 
In time to give defendant an opportunity to appear. 

Generally, the rule or order to show cause should 
be served in person on the party charged;®® such 
service is held indispensable if the contempt is 
criminal®^ or consists of contumacy.®® However, 


19; X.H.—State T. Matthews, 37 N. 
H. 460. 

9a Wls.—Smith v. Weeks, 18 N.W. 

778; 60 Wls. 94. ' 

81. . Tex—Ooodfellow v. State. 110 
S.W. 765, 68 TexCr. 471. 

88. N.T.—Tates v. lAnsIng-, 9 Johns. 
896, 6 Am.D. 290. 

83. Ga.—Withers v. State, 103 S.B. 

736, 26 Qa.App. 621. 

18 OJ. p 70 note 69. 

Brxox hi stathig opening' date of 
teem of court does not Invalidate an 
attachment where the date Is fixed 
by law, accused being affected with 
notice of such date.—Gillie v. Flem¬ 
ing, 138 N.E. 787, 191 Ind. 444. 

Oopylag In order book 
Where the attachment Is signed by 
the court, its validity does not de¬ 
pend upon Its being copied in the or¬ 
der book and a signing of the entry. 
—GlUle V. Fleming, supra. 

9t TT.S.—Leman v. Erentler-Arnold 
Hinge Last Co., Mass., 62 S.Ct 238* | 


284 TT.S. 448. 76 L.Bd. 889—Teele 
Soap Mfg. Co. V. Fine Tree Prod¬ 
ucts Co., D.C.N.H., 8 P.Supp. 646. 
SexTlee of order held solllolent 
Service of order directing clerk of 
county court, to transfer to clerk of 
clixsult court ballot box used at spec¬ 
ified election was sufilclent compli¬ 
ance with rule of practice governing 
proceeding to compel obedience of 
such order, and, on return showing 
service, court had plenary Jurisdic¬ 
tion to hear and determine matter 
according to law.—^Miller v. Price, 86 
S.W.2d 162, 260 Ky. 488. 

86. Mont—State ex rel. Murphy v. 
Second Judicial Diet. Court In and 
for Silver Bow County, 41 P.2d 
1113, 99 Mont 209. 

26. N.T.—^Billingsley v. Better Busi¬ 
ness Bureau of New York City, 249 
N.Y.S. 584. 282 App.Dlv. 227. 

87. Mich.—Smilay v, Oakland Cir¬ 
cuit Judge, 209 N.W. 191, 285 Mich. 
16L 


2B. Conn.—^Lyon v. Lyon, 21 Conn, 
186. * 

8a N.J.—^Brown v. Brown, 126 A. 
86. 96 N.J.Eq. 428. 

3a Ark.—^Beeson v. Chambers, 90 
. S.W.2d 770. 

81. Colo.—^Zobel v. People, 111 P. 
846, 49 Colo. 142. > 

38. N.J.—Rodberg v. Lamachlnsky, 
Ch., 74 A. 44. 

38. Minn.—State v. Minneapolis 
Street By. Co., 191 N.W. 1004, 164 
Minn. 401. 

18 C.J. p 70 note 70. 

Service on board should he made 
on the members thereof.—State v. 
Tax Assessors, 20 A. 966, 68 N.J.Law 
166—18 C.J. p 70 note 71. 

34 N.M. — Momsen-Dunnegan-Ryah 
Co. V. Placer Syndicate Mining Co.; 
71 P.2d 1084, 41, N.M. 626. 

3G. N.T.—^Billingsley v. Better Busi¬ 
ness Bureau of New York CIty,,24^ 
N.t.S. 684, 282 App.Dlv. 227. ,,i 
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under some circumstances, service on the party’s 
attorney of record is sufficient,®® as where defend¬ 
ant conceals himself,or cannot be found,®® or 
where the contempt proceeding is initiated in, and 
is part of, an action in which the court has al¬ 
ready acquired jurisdiction of accused,®® or where 
the contempt has only the effect of hindering a 
party.^® Service on an attorney who has ceased 
to represent defendant has been held insufficient, 
but there is authority to the contrary.^® 

In some cases service by leaving a copy at the 
part/s last and usual place of abode has been 
held sufficient.^® 

Time of service. The court may specify the time 
within which service shall be made,^^ and it must 
be made* in time to give defendant an opportunity 
to appear on the return day.'*® 

Place of service; mail. In the case of a con¬ 
tempt of a state court, service of the rule within 
the state has been required.^® Service by mail on 
a nonresident has been held, under a statute to 

that effect, insufficient.^^ 

Effect of defendants presence in court. Where 
the alleged contemnor is present in court, and is 
allowed to make a defense, service on him of no¬ 


tice to show cause is not required,^® but such ap¬ 
pearance and defense must be voluntaiy,^® and 
defects in service are waived where accused ap¬ 
pears at the hearing and makes no objection to the 
service.®® 

A refusal to receive an order to show cause 
has been held sufficient proof of a personal demand 
to authorize the issuance of an attachment for ar- 
rest®i 

(3) Attachment 

An attachment must be aerved fn the manner and 
time provided by atatute or court rule. Peraonal service 
and service by a ministerial offleer of the court Issuing 
the process are required. 

Service of an attachment must be made in the 
manner, and within the time, provided by statute 
or required by rule of court.®® The attachment 
must be served personally on the party charged, 
although subsequent orders may be served on his 
attorney of record.®® The service may be made, 
however, by taking bail or bond for the appearance 
of respondent.®* 

Generally, the attachment should be served by a 
ministerial officer of the court from which the 
process issues;®® but service cannot legally be made 


3flu Tr.S,--B«publio Electric C5o. v. 
General Electric Co., C.C.A.N.J., 80 
F.2d 99. 

Kid.—Ifomsen-Donnegan-Ryan Co. v. 
Placer Sjmdicate SClnlng Co., 71 P. 
8d 1084, 1036, 41 N.M. 6SS, quoting 
OOZPTU JulS. 

18 aj. p 71 note 73. 

37. U.S.—Eureka Lake & Tuba Ca¬ 
nal Co. V. Yuba County Super. Ct., 
CaL, 6 S.Ct 429, 116 U.S. 410, 29 L. 
Ed. 671. 

KIL—Momsen-Dunnegan-Ryan Co. v. 
Placer Syndicate Mining Co., 71 P, 
2d 1034, 1086, 41 KM. 535, quoting 
Coxpns Juis. 

18 C.J. p 71 note 78. 

SB. KT.—Fischer v. Raab, 58 How. 
Pr. 221, affirming 56 How.Pr. 218, 
reversed on other grounds 81 KY. 
335. 

38. N.T.—People ex rel. Bellanca v. 
Moran. 257 N.Y.S. 9. 236 AppXlv. 
817. 

Snvplemeiitavy prooeedlngi 
Service on the attorney of a Judg¬ 
ment debtor Is sufficient in a pro¬ 
ceeding to punish the Judgment 
debtor for failure to appear for ex¬ 
amination In supplementary proceed¬ 
ings.—Isaacs V. Calder, 69 N.Y.S. 21, 
42 App.Div. 152. 

AniMl from interlooatory JudgmenA 
Service on defendant's attorney In 
an appeal from an interlocutory Judg¬ 
ment Is sufficient.—Momsen-Dunne- 


gan-Ryan Co. v. Placer Syndicate 
Mining Co., 71 P.2d 1084, 1086, 41 K 

M. 625, quoting Corpus Joxls—18 CL 
J. p 71 note 75. 

BefexLdaiit's aotUm for affirmative ra- 
Uef 

. Service may be made on the attor¬ 
ney of .defendant seeking affirmative 
relief in court, even though defend¬ 
ant is a nonresident—^Momsen-Dun- 
negan-Ryan Co. v. Placer Syndicate 
Mining Co.. 71 P.2d 1084, 41 KM. 625. 
dfl. KY.—^Billingsley v. Better Busi¬ 
ness Bureau of New York City, 249 
N.Y.S. 684, 282 APP.Dlv. 227. 
iL N.Y.—Weeks v. Coe, 97 N.Y.S. 

704. Ill AppJMv. 837. 

IS C.J. p 71 note 76. 

48, Cal.—Golden Gate Cona Hy¬ 
draulic Min. Co. V. Yuba County 
Super. Ct, 3 P. 628, 65 Cat 187. 

18 C.J. p 71 note 77. 

48. U.S.—^Hollingsworth v. Duane, C. 
C.Pa., 12 F.Cas.No.6,ei7, Wall. Sr. 
141.* 

Fla.—Palmer v. Palmer, 9 So. 667, 28 
Fla 295. 

KT.—Barrie v. Friedman, 189 KT. 

S. 837, 79 Mlsc. 86. 

13 C.J. p 71 note 78. 

44 . KT.—^Burr Chevrolet v. De For¬ 
est, 274 KY.S. 252. 152 Misc. 912. 
48 . m.— People V. Hallett 8 Dl 666. 

N. T.—Stafford v. Brown, 4 Paige 860. 
IS'C.J. p 71 note 88. 

48. Idaha—In re Lavln, 81 P.2d 727. 
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4!7. Minn. — State v. Minneapolis 
Street Ry. Co., I9I KW. 1004, 164 
Minn. 401. 

48. Arlz.—Ex parte Quan, t P.2d 
522, 625, 39 Ariz. 18, cftlng Obrpa 
Juris. 

18 C.J. p 71 note 79. 

4B. Arlz.—Ex parte Quan, 8 P.M 
622, 89 Arlz. 18. 

60. Ark.-Poindexter v. State, 159 SI 
W. 197, 109 Ark. 179. 46 I*RA,KS., 
617. 

51. KY.—jOraham v. Bleakle, 2 Daly 

66 . 

58. Pa—Commonwealth r. Mozart, 
22 PaDist 546. 

Va—Watts V. Robertson, 4 Hen. & 
M. 442. 14 Ya 442. 

63. KT.—WatrouB v. Kearney, 11 
Hun 584, appeal dismissed 79 KY. 
496. 

64. KH—State v. Matthews, 87 K 
H 460. 

85. Ohio.—Ex parte Helster, 8 Ohio 
Dec., Reprint 41, 6 CinalkBuL 286^ 
18 C.J. p 71 note 9i2. 

(1) The sheriff of the oovmty 
where accused is. Is the person to 
whom the writ is directed.—^Rodherg 
T. Lamaohinsky, KJ.Ch., 74 A. 44. 

(2> However, it was held, in con¬ 
tempt proceeding against Judges of 
riectlon, where they appeared- and 
presented their defense^ that there 
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iy a United States marshal out of the district of 
the court,56 nor can a sheriff execute an attach¬ 
ment for a civil contempt of the court outside the 
county of which he is sheriff.®^ 

An attachment of a witness cannot he legally 
served in court®* It has been held that the officer 
charged with the execution of the writ may break 
into the house of the party charged to execute it®* 

b. Betnm 

The attachment li returnable before the Judge who 
Uiued It, and the return may be before him in ehambera. 
A show cause order may be returnable in a court before 
the judge who granted It, 

The attachment is properly made returnable be¬ 
fore the judge by whom it was issued,-6® and the 
return can be made before the judge in his cham- 
bers.6i It has been held that the return may be 
heard in open court without being placed on the 
calendar.®* 

An order to show cause made returnable in a 
court is not objectionable because also made re¬ 
turnable before the judge of that court who grant¬ 
ed it.6* In New Jersey, an order to show cause in 
a criminal contempt proceeding must be made re¬ 
turnable before the chancellor, not the vice chan¬ 
cellor.®® 

§ 80. — Hearing on Application 

A rule nifi to ehow came why a person should not 
be punished for contempt will Issue on slight evidence, 
and, on a prima facie case, as of course. Proof at the 
hearing of an application for attachment should show 
the. contemptuous acts and observance of preliminary 
steps. The court's discretion as to awarding an attach- 
, ment Is usually conclusive, 

was no substantial error in overrul¬ 
ing their motion to quash the serv¬ 
ice of the writ of attachment because 
not served by the sherlft—People ex 
reL Rusch v. Wojclk, Ill.App., 7 N.E. 

2d 922. 

56. U.S.—In re Allen, C.C.Vt, 1 F. 

CaS.No. 208, 13 Blatchf. 271. 

59. Qa.—Swanson v. Douglas, 105 S. 

BL161,'150 Oa. 650. 

Sa TJ.S.—Davis V. Sherron, D.C., 7 
P.Cas.No.8,663, 1 Cranch C.C. 287— 

U. S. V. Schofield, aClD.C.; 27 F. 

Cas.No.16.280, 1 branch CC. 180. 

69. N.J.—^Rodberg v. Lamaohlnsky, 

Ch.; 74 A. 44. 

80i X7.S.—Dowson v. Packard, C.C. 

D.a, 7 F.Ca8.No.4,049, 3 Cranoh 66. 

N.Tr—Kelly v. McCormick, 28 N.T. 

218. 

IS aj. p 71 note 96. 

91. N.T.—In re Smethurst, 4 N.T. 

Super. 724, 4 How.Pr. 869, 8 Code 
Rep. 66. . 


Slight evidence has been held sufficient to jus¬ 
tify the granting of a rule nisi to show cause why 
a person should not be punished for contempt,®® 
and where a prima facie case is made by the pre¬ 
liminary affidavit or accusation, the rule nisi is 
granted as of course.®® 

The proof at the hearing on an application for an 
attachment, however, should show the specific acts, 
which constitute the contempt,®7 and that all pre¬ 
liminary steps have been substantially observed.®* 
Defencknt may controvert the facts set up in the 
affidavit or motion, or explain, palliate, or set up 
any legal ground as a reason why the court ought 
not to award the attachment;®* but, in a proceed¬ 
ing to punish a violation of an order of the court, 
the validity of the order cannot be assailed if de¬ 
fendant has had an opportunity to be heard on it^® 
In a hearing on an application for a rule to show 
cause, it is unnecessary to prove facts admitted by 
defendant.7i 

In the case of a contempt consisting of refusal to 
appear before a master, the master need not ap¬ 
pear personally to request the issuance of a rule 
to show cause and the fact that one who filed 
charges of misconduct of counsel does not appear 
at the hearing after notice does not relieve the 
court of the duty of examining the record to deter- 
mipe whether it bears out his charges.'^* 

Final hearing and determination of the contempt 
charge is considered in § 85 infra. 

Time of ruling. An application in the case of a 
contempt committed in connection with a proceed¬ 
ing before the court may be ruled on at any stage 
of the main proceeding.'^® 

aaPa., 12 F.Caa.No.6.616. WalLSr. 
77—Ex paxte Humphrey, C.C.N.T., 
12 F,Ca8.No.6,867, 2 Blatchf. 228. 

7a U.S.—Sickles V, Borden, ac.N. 
T., 22 F.Ca.s.No.l2,8S8, 4 Blatchf. 
14. 

N.J.—Wandllng v. Thompson, 41 N.J. 
Law 142. 

18 C.J. p 72 note 6. 

71. Minn.—State v. Minneapolis 
Street Ry. Co., 191 N.W. 1004, 164 
Minn. 401. 

Sefusal to peiwlt Inspeotton. of 
books need not be proved where ad¬ 
mitted In the pleadings.—State v. 
Minneapolis Street Ry. Co., 191 N.W. 
1004, 154 Minn. 401. 

73. Ill.—^Pennsylvania Tank Line 'v. 
Jordan, 260 IlLApp. 897,' transfer¬ 
red 178 N.E.' 181, 841 Ill. 94. 

78. CaL—DoUey v. Ragon, 228 P. 
665, 68 Cal.App. 228. 

74. Ga.—West v. Field, 181 SJ3i 661, 
181 Qa. 162, 101 AuL.^ 466.. ; 


ea S.C.—state V. Cape Fear Lumber 
Co., 61 S.B. 878, 72 S.a 822. 

N.T.—^Hyman Goldman Plumb¬ 
ing & Heating Corporation v. Nes- 
blt, 279 N.T.S. 738, 244 App.Div. 
811, affirming 271 if.T.S. 421, 161 
Misc. 246. 

64L N.J.—^In re Schachman, 161 A. 

302, 10 N.J.Misc. 809. 

66. Ga.-Blood V. Martin, 21 Qa. 127. 
ea N.C.—Ex parte Schenck, 68 N.C. 

601—^Ex parte Moore, 63 N.a 897. 
07. H.S.—Blrdsell v, Hagerstown 
Agricultural Implement Mfg. Co., 
CCMd., 8 F.Cas.No.1,486, 1 Hughes 
59. . 

N.J.—Probasco v. Probasco, 80 N.J. 
Eq. 61. 

18 aJ. p 71 note 2. 

ea U.S.—The I»aurens, D.C.N.T., 14 
F.Cas-No.8,122, AhbJl-dm. 608—U. 
S. V. Caldwell, C.C.Pa., 25 F.Cas. 
No.l4,70S, 2 Ball. 338. 
ea U.S.—^Hollingsworth v. Duane, 
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§ 80 


. The court’s exercise of discretion in awarding 
or refusing to award an attachment is usually con- 
dusive.75 

§ 81. Appearance^ Arraignment, and Bail 

a. Appearance 

b. Arraignment 

c. Bail 

ft. Appearance 

A personal appearance by the accused Is ordinarily 
necessary and Is mandatory where the proceedings are 
begun by attachment, and a voluntary appearance with¬ 
out objection waives irregularities other than those 
which go to the jurisdiction of the subject matter. 

In contempt proceedings begun by attachment, 
accused must be brought personally into court on 
.the attachment or must voluntarily appear there¬ 
in,’^® but, where the proceeding is by order to show 
cause, it is held that he may appear by attorney'*'^ 
and that his personal appearance at the hearing 
is not necessary,*^ 8 although it has been said to be 
an unusual mode of practice to permit a person 
diarged with a contempt to put in a plea by attor¬ 
ney,especially if he relies on excuse only.*® 
After having been brought into court on attach¬ 
ment it has been held that a party may be repre¬ 
sented by attorney in subsequent proceedings, al¬ 


though not personally present.*! 

Voluntary appearance ordinarily confers j*uris- 
diction of the person of accused,** although it does 
not confer jurisdiction of the subject matter,** 
and amounts to a waiver of defects or irregulari¬ 
ties in the commencement of the proceedings** ex¬ 
cept as to matters affecting jurisdiction of the 
subject matter.*® So by a motion to dismiss on 
specified grounds other errors in the proceedings 
are waived.*® 

b. Arraignment 

Formal arraignment Is not necessary unless required 
by statute, but a party must be brought Into court 
without unreasonable delay. 

In the absence of statutory requirement, formal 
arraignment of defendant is not necessary.*? 

The rule that an officer making an arrest-must 
bring the arrested party into court without un¬ 
reasonable delay applies in cases of civil, as well 
as criminal, contempt.** 

Where an arraignment is required, the fact that 
a defendant refuses, on advice of counsel, to an¬ 
swer the court's questions respecting his plea does 
not prevent there being a sufficient arraignment*® 

Preliminary examination. In the absence of a 


wmi notloii to dliiOlve Injanotloii 
A petition for a rule for a con¬ 
tempt consisting of a violation of an 
injunction may be heard at the same 
time as a motion to dissolve the in-1 
Junction.—Steelsmith v. Fisher Oil 
Co., S5 S.B. 15, 47 W.Va. 891. 

TBk Pa.—Commonwealth v. Heston, 
140 A. 683. 292 Pa. 63. 

78. N.T.—Pitt V. Davison, 87 N.T. 
286. reversing 87 Barb, 87, IS Abb. 
Pr. 129. 

77. Cat—Bakeman v. Superior Court 
In and for Los Angeles County, 
174 P. 911, 37 Cal.App. 786. 

Mont.—State v. District Court In and 
for Silver Bow County, 6 P.2d 873, 
874, 91 Mont. 240, citing Ootpus 
iraxls. 

N.T.—People ex rel. Bellanca v, 
Moran, 267 N.T.S. 9, 236 App.DIv. 
317. 

18 C.J. p 72 notes 8-10. 

Necessity of presence at hearing see 
infra $ 86 b. 

Special appeansLoe held snfflolent 

Cal.—In re Clarke, 58 P. 22* 126 CaJ, 
388. 

7S. CaL—^In re Clarke, supra. 

13 C.J. p 73 note 8. 

79. Miss.—Vertner v. Martin, 18 
Miss. 103. 

13 C.J. p 72 note 6. 

sa Ill.—People V. Wilson, 64 HI. 

196, 16 Ajn.It. 528. 

N.T.—People v. Freer, 1 Cal 486. 


01. N.Y.—Watrous v.' Heamey, 79 
N.T, 496. 

Sa. Mass-T-Woodbury v. Common- 
. wealth, 3 N,E.2d 779. 

Nev.—State v. Second Judicial Dlst 
Court of Nevada, in and for Was¬ 
hoe County, 228 P. 617, 48 Nev. 198. 
Kotloii to dismiss 
Defendants' motion that contempt 
proceeding be dismissed on ground 
that they had not been made parties 
or entered a defense was a sufficient 
entry of their appearance to consti¬ 
tute them parties defendant—Mar¬ 
cum V. Commonwealth, 113 S.W.2d 
462, 272 Ky. 1, 

Keply to Islozmal letter 
A corporation's response to an in¬ 
formal letter from the court, which 
letter was not a sufficient compliance 
with the statutory requirement for 
initiating contempt proceedings and 
did not indicate that it boncemed 
any proceeding In contempt, does 
not constitute an appearance by the 
corporation so as to subject It to the 
court's jurisdiction.—In re fjandau, 
243 N.T.a, 732, 230 App.Div. 308, ap¬ 
peal dismissed 176 N.E. 816, 265 N. 
T. 667. 

83. Colo.—Kirby v. Chicago, etc., R 
Co., 116 P. 160, 61 Colo. 82. 

8t U.S.—^Reeder v. Morton-Gregson 
Co.. C.C.A.Neb., 296 F. 786. 
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Ind.—Lane v. Campbell, 14 NJl2d 
662. 

Mass.—Woodbury v. Conunonwealth. 
8 N,B.2d 779. 

N.T.—^People ex rel.. Bellanca v. Mo¬ 
ran, 257 N.T.S, 9, 236 App.Dlv. 817 
—In re Nunns, 176 N.T.S. 868, 188 
App.Dlv. 424, affirming 172 N.y.S. 
187, 104 Mlsc. 850, 37 N.T.Cr. 82. 

18 C.J. p 72 note 15. 

86. Colo.—Kirby v. Chicago, eta, R 
Co., 116 P. 160, 61 Colo. 82. 

iBsnaatoe of attaohment outside dis- 
tilot 

Colo.—Kirby v. Chicago, eta, R Co., 
supra. 

88. Or.—Btate v. Siaber; 88 P. 813, 
49 Or. 1. 

87. Ind.—Mahoney v. State; 72 N.B. 
■161, 38 Ind.App. 665, 104 Am.S.R 

276. 

Neb.—^Nebraska Children's Home Soa 

V. State, 78 N.W. 267, 67 Neb. 766. 
IHreot oontempt 

It is no part of the procedure) In a 
direct contempt that the one charged 
have the privilege of an arraignment 
—Coons V. State, 184 N.B. 194, 191 
Ind. 580, 20 A.L.R 900. 

88. Mich.—Oxford v. Berry, 170 “N. 

W. 88, 204 Mich. 197. 

89. IJ.S.—McFarland v. U. B., C.C. 
A.IU., 295 F. 648. 
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statutory requirement, a preliminary examination 
on a charge of ‘constructive contempt is not neces¬ 
sary.®® 

i e. Bail 

A person charged with constructive contempt gen- 
eraiiy may be admitted to baii before conviction, the 
sheriff, according to some authority, being authorized to 
accept the ball. 

While there is authority holding that a con¬ 
tempt committed in the presence of the court is 
not bailable,generally, one arrested on process 
for contempt may be admitted to bail.®2 After a 
conviction for contempt, however, a party arrested 
on a writ of attachment issued for the purpose 
of apprehending him so that punishment might be 
imposed is not entitled to be released on bail.83 

Where a complainant’s affidavit is insufficient to 
charge a contempt, the court is justified in refus¬ 
ing to require defendant to give bail.*^ 

Although it has been held tliat a sheriff may take 
bail for one attached and committed for contempt,3B 
there is authority that he has no power to take a 
recognizance for appearance,®* at least where the 
contempt consists in disobeying' an injunction.®^ 

§ 82. Interrogatories • 

While Interrogatories are not, in the absence of 


statute, required when the contempt Is direct or the 
facts admitted, in other cases they are usually necessary 
or proper, although the practice Is not uniform. 

In the absence of statute interrogatories are not 
regarded as necessary in cases of direct contempt®® 
or in cases in which the facts are admitted.®® As 
to other cases the authorities are not in harmony. 
It has been said to be the modem rule that the 
propounding of interrogatories to accused in order 
that he may purge himself of the contempt by de¬ 
nial in his answer is to be treated as a mere mat¬ 
ter of practice and that the court may dispense 
with an examination on interrogatories,^ more par¬ 
ticularly where accused has had an opportunity to 
be heard in his own defense.® A distinction is made 
by some authorities between proceedings which are 
criminal in their nature and those which are civil, 
interrogatories being required in cases of the for¬ 
mer class® while not required in the latter.'* An¬ 
other distinction sometimes made is between pro¬ 
ceedings begun by- an attachment, in which in¬ 
terrogatories are regarded as necessary, and those 
begun by rule to show cause, in which they are 
regarded as unnecessary.® It has also been held 
that interrogatories are not necessary where the 
affidavits of complainant are of such credit that 
they would not be affected by the denial of defend¬ 
ant under oath.® Under requirement of statute in¬ 
terrogatories are necessary.7 


90. Neh.—Kovp V. State, 246 N.W. 
718, 124 Neb. 368. 

SL N.T.—Matter of Percy, 2 Daly 
680. 

92. Ind.—Baldwin v. State, 26 N.H. 
820, 166 Ind. 24. 

18 C.J. p 73 note 20. 

93. N.J.—In re Hayden, 139 A. 828, 
101 N.J.Ea. 861. 

Contra Bodberg v. Lamachlnaky, N. 
J., 74 A 44. 

Sefuml of wttnen to aaiwez 

. A person committed for contempt 
for refusal to answer questions may 
be kept In confinement without “ball 
or mainprize" until the contempt la 
purged.—Lott v. Barrel, 9 S.C.Law 
167. 

94. Ind.—State v. Branner, 98 N.B1. 
70, 174 Ind. 684. 

96. Ind.—Baldwin v. State, 26 N.H 
820, 126 Ind. 24. 

9& Mo.—State v. Howell, U Me. 
618. 

9». N.T.—People v. Tefft, 8 Cow. 
840—Matter of VanderbUt, 4 Johns. 
Ch. 67. 

98. m— People V. Sherwln, 166 N.H. 
613, 884 lU. 609—People v. Sey¬ 
mour, 191 HLApp. 881, afllrmed 111 
N.IL 1008, 272 HU 296. 

18 CJr. p 78 note 80, 


9a Mich.—Smith v. Waalkes, 66 N. 

W. 679. 109 Mich. 16. 

13 aJ. p 73 note 86. 

X. Ala.—Bx parte Bankhead, 76 So. 
478, 200 Ala. 102. 

Miss.—^Vertner v. Martin, 18 Miss. 
103. 

a. U.S.—Ex p. Savin, Cal, 9 S.Ct 
699. 131 U.S. 267, 88 L.Ed. 160. 
N.J.—Hudson County Quarter Ses¬ 
sions V, 'Verdon, 102 A. 157, 90 N. 
J.Law 494-^Hud[son County Quar¬ 
ter Sessions v. Verdon, 102 A. 66, 
90 N.J.Law 494, reversing Appeal 
of Verdon, 97 A. 788, 89 N.J.Law 
16. 

Pa.—Hummell’s Case, 9 Watts 416. 

St min o l i the common-law rule Is 
not applicable to all cases of con¬ 
tempt—People V. McKlnlay, 11 N.E. 
2d 988, 867 111. 604. 

a. U.S.—Respubllca v. Oswald, 1 
Dali. 819, 1 L.Ed. 166. 1 Am.D. 246 
—U. S. v. Duane, C.C.Pa, 26 F.Cas. 
No‘.14.997. WalLSr. 102. 

N.J.—Hudson County Quarter Ses¬ 
sions V. Verdon, 103 A. 167, 90 N.J. 
Law 494—^Hudjwn County Quarter 
Sessions v. Verdon, 102 A. 66, 90 
N.J.Law 494, reversing Appeal of 
Verdon. 97 A 788. 89 N.J.Law 16. 
S.C.—Ex p. Thurmond, 17 S.aLaw 

606 v ' 

Xa Pl i n o ls, In brocbedlz^-charging 
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a common law or criminal contempt,* 
respondent may insist that interroga¬ 
tories he filed for him to answer un¬ 
der oath, and, if his sworn answer is 
sufficient to acquit him, he must be 
forthwith discharged.—People v. Mc¬ 
Klnlay, 11 N.E.2d 933, 367 Ill. 604— 
Early v. People, 117 lU.App. 608. 

4. III.—See Blah v. Pish, 194 IlLApp. 
621. 

5. C.—^Bx p. Thurmond, 17 S.C.Law 
606. 

tn a partly criminal and partly 
civil- proceeding Interrogatories may 
be filed.—Ex p. Thurmond, 17 S.C. 
Law 606. 

5. N.T.—^New York v. New York, 
etc.. Perry Co., 64 N.Y. 622—Pitt 
V. Davison. 37 N.Y. 236, 8 Abb.Pr. 
N.S., 898, 84 How.Pr. 366—Taylor 
V. Baldwin, 14 Abb.Pr. 166—Hlgble 
V. Brown, 1 Barb.Ch. 820. 

18 C.J. p 73 notes 29 [a], 86. 

Where a defendant is already in 
the oastQdy of the sherlfC when an 
attachment Is Issued, the Interroga¬ 
tories should be administered to him 
in the ialL—People v. Ball, 5 Cow., N. 

Y., 416. 

6. N.J.—State y. Ackerson, 26 N.J. 

Law 209. • 

18 C.J. p 78 note 87. ■ ‘ 

7. Mo.—Ex parte Fowler, 276 S.W; 
529, 810 Mo. 889. 
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Where interrogatories are not regarded as neces¬ 
sary the court may, in its discretion,^ or on re¬ 
quest of accused,* order them to be filed. 

The interrogatories propounded and the proof 
submitted under them must be confined to the is¬ 
sues they should be so framed as to elicit an¬ 
swers only as to the facts and circumstances of 
the contempt charged,and must not call for 
opinions or conclusions.^* 

Accused must answer all proper interrogatories^* 
except where they may tend to incriminate him,^* 
but he is not required to answer questions which 
are improper or misleading,!* 

Time for filing. Where no time for filing inter¬ 
rogatories is provided by statute or rule of court 
it may be fixed by order.!* If they are not filed 
within the time specified the proceedings may be 
dismissedL!^ 

Amendment. As a rule tho interrogatories may 
be amended, or additional interrogatories filed, for 
the purpose of explaining an ambiguity and obtain¬ 
ing a fuller answer;!* but, when the interroga¬ 
tories specifically cover the charges in the afiidavits 


and no damages are claimed as the result of the 
contempt, further interrogatories will not be al¬ 
lowed.!* 

§ 83. Answer, Plea, or Counter Aflfidavit 

a. In general 

b. Conclusiveness of answer 
ft. In General 

Except In proceedlnas for direct contempt, a defend¬ 
ant hat a right to file an answer, plea, or affidavit, and 
Is entitled to a reasonable opportunity In which to do so. 
The answer need not be verified or written, but it should 
properly state facts sufficient to purge the contempt. 
While a failure to answer has been treated as a con¬ 
fession of guilt, there Is contrary authority. 

While a direct contempt, being punishable sum¬ 
marily, is triable without the filing of an answer,** 
unless the judge has no personal knowledge of the 
matter,*! a defendant charged with constructive 
contempt has a right to file an answer to the charg¬ 
es,** and he is entitled to a reasonable opportunity 
to answer and defend.** 

In proceedings other than those on interroga- 


N-D.—State v. Dufek, 19S N.W. 928, 
333, 49 N.D. 851, citing Cozxnut Jn- 
xte—Noble Tp. V. Aaaen, 86 N.W. 
742, 10 N.D. 264. 

13 C.J. p 73 note 29. 

a Wis.—^Poertnor v. Russel, 33 Wla 
198. 

Not vldUtion of Mlf-lneiiniJiution 
clanM 

The right of the court to propound 
interrogatories Is not a violation of 
the constitutional provision that a 
defendant need not give evidence 
against himself, as they are given 
for the purpose of enabling him to 
exculpate himself from the contempt 
—State V. SoulO, 8 Boh., La., 600. 

a U.S.-—Hollingsworth v. Duane, C. 
O.Pa., 12 F.Cas.No.6,616, WalLSr. 
77. 

N.H.—State v. Matthews, 37 N.H. 
460. ' 

N.T.—^Matter of Westminster Realty 
Corp., 108 N.T.S. 651, 123 App.DIv. 
797. 

WIs.—^Witter V. Lyon, 34 WIs. 664. 

la N.D.—State v. Babcock, 251 N. 

W. 849, 64 N.D. 288. 

Xntaxzogatoxlas held competent 
N.T.—People v. Compton, 8 N.T.Su- 
per. 612, afflimed 9 N.Y. 268, 69 
Am.D. 686. 

Xatsrrogatoiles held Immatexlal Izu 
relavaat, said Ineompetent 
HL—-People V. Severlnghaus, 145 N. 
B. 220, 813 Ill. 456. 

IL U.S.— Parkhurst v. C. 


• CN.T.,' 18 F.Cas.No.10,759, 2 

Blatchf. 76. 

15 aj. p 74 note 4L 

18. N.J.—In re Gonaales, 97 A. 968, 
88 N.J.Law 636. 

13 C.J. p 74 note 42. 

13. Ill—People V. McKlnlay.'ll N.R 
2d 938, 367 Ill. 504—People v. Sev¬ 
erlnghaus, 146 N.B. 220, 318 lU. 
466. 

A thzaat of hzinglng pezjnzy chaf¬ 
es if defendant answers interroga¬ 
tories falsely does not Justify a re¬ 
fusal to answer.—People v. Severlng¬ 
haus, supra. 

lA m.—People V. McKInlay, 11 N.E. 
2d 938, 367 111. 604—People v. Sev- 
Inghaus, 145 N.B. 220, 318 III 466. 
IB. IlL—People V. McKInlay, 11 N.B3. 
2d 938, 367 HI. 604. 

16 N.T.—Herrlng v. Tylee, I Johns. 
Cas. 81. 

17. N.J.—iJewett V. Drlnger, 27 N.J. 
Bd. 271. 

N.T,—^People v. Ten Eyck, 2 Wend. 
617. 

IK N.H.—State v. Matthews, 87 N. 
H. 460. 

N.T.-^PeopIe v. Brown, 6 Cow. 41— 
Herring v. Tylee, 1 JohnaCas. ’ 8L 

19. Mich.—^Russell v. Wayne Clr. 
Judge, 99 N.W. 864, 186 Ml<^ 624. 

80. U.S.—Fleming v. U. S., afijL 
China, 279 F. 618, appeal dismissed 
48 S.CL 10, 260 U.S. 762, 67 LJM. 
496. . 

HL-^People V. Sherwln, 187 NJBl 441, 
353 HL 626i reversing 270 DLApp. 
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100—People V. Sherwln, 166 N.B. 
518,^334 IlL 609. 

81. EL—People v. Hadley, 262 HL 
App. 444. 

aa. Ill.—People V. McKInlay, 11 N.E. 

2d 983, 867 Ill. 504. 

Mont—State v. District Court of 
Eighth Judicial Dlst, In and for 
Cascade County, 232 P. 204, 73 
Mont 206. 

"Special pleadings and formal -da- 
muzrers are out of place."—Ryals v. 
U. S., aC.A.Pla., 69 F.2d 946, 947. 

as, Ala.—Ex parte Bankhead, 76 So. 
478, 200 Ala. 102—Craddock v. OUv^ 
er, 123 So. 87, 28 Ala.App. 183, cer¬ 
tiorari denied 128 So: 88, 219 Ala. 
607. 

Ill.—^People V. Rosenthal, 18 N.E.2d 
460,, 870 Ill. 244, iifflrTY»<Tig is NJBL 
2d 814, 294 ULApp. 274—People v. 
Even, 18 N.E.2d 460,. 870 IlL 244, 
affirming 18 N.B.2d 820, 294 HL 
App. 607—^People v. Sherwln, 166 
NJL 518, 834 IlL 609. 

See People v. Frledlander, 199 DL 
App. 300. 

13 C.J. p 79 note 2.2. 

Xedussfe fox time 

Where a witness asks time to file a 
written explanation before he Is pun¬ 
ished for contempt It should be al¬ 
lowed.—State V. DufCy, IB Iowa 426. 
Waiver of tlms allowed 
Defendant’s statutory right to 
have one day elapse before he can be 
required to answer Indictment may 
be waived.—Kopp v. State, 246 N.W. 
718, 124 Neb. 868. 



17 C.J.S. 


CONTEMPT 


§ 83 


tories, the defense may be set up in the fonn of 
an answer,plea,*® or affidavit.*® 

Requisites and Efficiency. An answer may be 
oraL*^ If it is written it need not, in proceedings 
for a civil contempt at least, be verified.*® 

A defendant’s pleading should state facts suffi¬ 
cient to purge him of the contempt charged;** 
it should answer the charges fully and definitely,*® 
and without stating legal conclusions.*! Allega¬ 
tions in the charge which are not denied in the 
answer are deemed admitted,** and, conversely, 
facts alleged in an answer must be accepted as 
true if they are uncontroverted by any subsequent 
pleading.** In a criminal contempt proceeding, 
where, accused is not required to plead formally, a 
denial of guilt has been held to put in issue all 


questions of law arising from the facts pleaded.** 

Effect of failure to answer. While a defendant’^ 
failure or refusal to file an answer to the charge 
has been treated as a confession of guilt,*® there 
is authority holding that a defendant may stand 
mute, if he pleases, and the matter may then be 
heard without further pleadings.*® 

Withdrawal of plea. One charged with violat¬ 
ing an injunction cannot withdraw his plea of 
guilty after the court has pronounced judgment in 
its written opinion.*^ 

b. OondnslveineBS of Anawer 

At common law, In casea of Indirect or constructive 
contempts, the sworn answer of the alleged contemnor 
fully denying the charge Is conclusive and entitles him 


84 Mont— State v. District Court 
of Eighth Judicial Diet, In aud for 
Cascade County, 282 P. 204, 72 
Mont 206. 

18 C.J. P 74 note 48. 

84 Mont—State v. District Court 
of Eighth Judicial' Dlst, in and 
for Cascade County, supra. 

13 C.J. p 74 note 48. 

86. CaL—Hotaling v. Superior Court 
City and County of San Francisco, 
217 P. 78, 191 CaL 501, 29 A.L.R. 
127—Ex parte Roth, 89 P.2d 490, 
3 Cal.App.2d 226. 

Minn.—Lafl v, LaJI. 200 N.W. 986, 
161 Minn. 122. 

Mont—State y. District Court of 
Eighth Judicial Dlst, in and for 
Cascade County, 282 P. 204, 72 
Mont 206. 

18 C.J. p 74 note 48. 

Cross motion to dlssolye Injunotioa 
Where the alleged cohtempt is for 
violation of an injunction, defendant 
may make a cross motion to dissolve 
the injunction.—^Fleld v. Chapman, 18 
Ahh.Pr.,N.T., 320, 22 How.Pr. 829, 
affirmed 16 Abb.Pr. 484. 

87. ni.— People V. McDonald, 146 
N,E. 686, 814 HI 648. 

See People v. Friedlander, 199 Ill. 
App. 800. 

Mont.—State v. District Court of 
Eighth Judicial Diet, in and for 
Cascade County, 282 P. 204, 72 
Mont 2001 

Oa Ind.—Denny v. State, 182 N.E. 
313, 203 Ind. 682. 

84 Ind.—Locrasto v. State, 173 N. 

E. 466, 202 Ind. 277. 

Allegations hsld soAoient 
HL—People V. Samuel, 199 ULApp. 
294. 

Ind—Smith v. MlUer, 197 N.B. 892, 
209 Ind 66. 

AU^pations held proper 
Allegations as to time, place, 
cause of altercation with probation 
officer are proper matters to be set 
out by a defendant in his answer to 


a charge of contempt based on an 
assault of such officer.—^Ryals v. U. 
S., CCA-Fla., 69 F.2d 946. 

AJlegatloiLs held insufficient 
Ill.—Manning v. Mercantile Securi¬ 
ties Co., 90 N.I. 288. 242 Ill. 684, 
30 L.R.A.,N.Sn 725, affirmed Rhodes 
V. Manning, 30 S.Ct 696, 217 U.S. 
697, 64 L.Ed 896. 

Ind.—Kilgallen v. State, 182 .N.E. 
682, 192 Ind 531, petition for re¬ 
hearing overruled 187 N.E. 178, 
192 Ind 681. 

An a m en dm e n t to an answer which 
falls to set up any defense may be 
rejected—Gaston v. Shunk Plow Co., 
180 S.E. 680, 161 dk. 287. 

Belteratlon of statements in charge 

(1) Reiteration In anawer of ver¬ 
batim copy of contemptuous article, 
by way of confession and avoidance, 
was not necessary.—^Dale v. State, 
160 N.E. 781. 198 Ind 110, 49 A.L.R, 
647, error dismissed 47 S.Ct 832, 278 
D.S. 776, 71 L.Bd 886, and 47 S. 
Ct 691, 274 U.S. 744, 763, 71 L.Ed 
1322. 

(2) Filing of answer id contempt 
proceeding is properly denied where 
it Is only a reiteration of statement 
on which proceedings axe based with 
assertion of right to make It—Coons 
v. SUte, 134 N.E..194. 191 Ind 680, 
20 A.L.R. 900. 

34 m.—People V. Severlnghaus, 146 
N.E. 220, 313 HL 466. 

13 C.J. p 74 note 49. 

Bffeot of evasive answer 
The court may reauire a defend¬ 
ant to answer interrogatories if his 
answer to a rule to show cause is 
evasive and falls to meet the alle¬ 
gations of the charge.—^Matter of 
Strong, 5 City Hall Rec., N.T., 8. 

SI, Ky. — Livingston County v. 
Grossland, 17 S.W.2d 1018, 229 Ey. 
788. 

38. Cal—Folloon v. Superior Court 
of Los Angeles County, 248 P. 1057, 
79 CaLApp. 149. ,| 
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34 Colo.—People ex rel. Atty. Gen. 

V. Jersln, 74 P.2d 668. 101 Colo. 
406—People ex rel. Atty. Gen. v. 
Bennett 74 P.2d 671, 101 Colo. 403 
—People ex reL Atty. Gen. v. Kim- 
sey, 74 P.2d 668, 101 Colo. 392. 

N.J.—^Lakewood Trust Co. v. Law- 
shane Co.. 140 A. 884, 102 N.J.Ea. 
270, reversing 188 A. 376, 101 N.J. 
Ecu 460. 

34 La.—State v. Jordy, 108 So. 289, 
161 La. 104. 

34 Neb.—Kammer v. State, 180 N. 

W. 89, 105 Neb. 224. 

18 C.J. p 74 note 52. 

Not a deprivation of right to hearing 
Neb.—Kammer v. State, 180 N.W. 
89. 105 Neb. 224. 

36. Iowa.—Tuttle v. Hutchinson, 161 
N.W. 846, 178 Iowa 608. 

Bffeot of passing order to show 
cause 

"The passage of an order to show 
cause why one should not be held in 
contempt as [la] not a mere gesture 
of the court but has in it force and 
meaning, and places upon the accused 
an obligation to comply, that Is, to 
deny or avoid the act which consti¬ 
tuted the alleged contempt . . . 
It was open to . . . [defendants] 
to deny their guilt by answer or In 
. . . motions" to quash the writs 
of attachment and dismiss the order 
to show cause.—In .re Lee, 188 A. 
560. 564, 170 Md 43. certiorari denied 
56 S.Ct 947, (two cases) 298 TJ.S. 
680, 80 L.Ed 1400. 

Where no ohaxge of oonteupt had 
been filed when notice was served 
by attorneys for opposite party that 
they Intended tO move to have party 
adjudged in contempt, such party 
was not required to answer notwith¬ 
standing subsequent filing of proper 
motion.—Ebr parte, Coulter, 256 S.W. 
16, 160 Ark. 660. 

37. Iowa.-^Beatty v. Roberts^ 101'M' 
W. 462, 126 Iowa 619. 
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to a discharge. This rule, however, is not followed, or 
la followed only subject to qualification, by many modern 
authorities. 

The doctrine of “purgation by oath,” under which 
in contempt proceedings at common law the sworn 
answers of accused fully denying the alleged con¬ 
tempt are conclusive, entitling him to a discharge, 
and leaving th'e remedy against him, in case of their 
falsity, a prosecution for perjury, is now fully re¬ 
jected by the United States suprenie court,^* and 
in the federal^® and many of the stated® courts is 
no longer adhered to. In some states, however, the 
common-law rule is recognized.^i Under the com¬ 
mon-law rule, a distinction has frequently been rec¬ 
ognized between contempts arising out of proceed¬ 
ings in suits in common-law courts or in suits cog¬ 
nizable at kw, as distinguished from equity, in 


which the sworn answer of the contemnor denying 
or purging the contempt is held conclusive,^^ and 
cases of contempt arising out of causes in equity, 
in which the answer is held not conclusive.48 
other distinction which is sometimes recognized is 
between criminal and civil contempts in which the 
answer is regarded as conclusive where proceedings 
are criminal in their nature^* but not conclusive 
where the proceedings are not criminal.'^S a direct 
contempt cannot be purged by the oath of the 
offender.-*® 

Where the common-law rule as to the conclusive¬ 
ness of defendant's answer is applied, if his sworn 
answer is sufficient to meet fully all of the charges 
against him he is entitled to be discharged.*^ The 


381 n.s.— Clark v. U. S., Minn.. 63 
S.Ct. 465, 289 U.S. 1, 77 KETd. 993, 
affinninff, C.G.A., 61 F.2d 695, af- 
. Aiming and remanding for resen- 
tence, D.C., U. S. v. Clark, 1 F. 
Stipp. 747, and certiorari granted 
Clark V. U. S., 5$ S.Ct 314, 287 U. 
S. 695, 77 L.Ed. 519. 

39. U.S.—Conley v. TJ. S., CCA. 
Minn., 59 F.2d 929—In re La Varre, 
D.CGa., 48 F.2d 216—Swepston v. 
U. S., Ohio, 261 F. 205, 163 C. 
C.A. 361. 

Porto Rico.—U. S. v. CoU y Cuchl, 
13 Porto Rico Fed. 39. 

13 CJ. p 75 note 61. 

40. Ala.—^Ex parte Bankhead. 75 So. 
478, 200 Ala. 102. 

Aria.—^Van Dyke v. Superior Court 
of Gila County, 211 P. 676, 24 Aria. 
608. 

Ga.—Carson v. Ennis, 92 S.E. 221, 
146 Ga. 726, L.R.A.1917E 650. 

13 C.J. p 76 notes 58, 62. 

Vioossdlngs In sairogate ooxurt 
It has been held that, where the 
matter rests In the discretion of the 
surrogate, he Is not bound to accept 
as true the uncorroborated assertions 
of a defaulting executor.—In re Sny¬ 
der, 8 N.R 479, 103 N.T. 178. 

41. Fla.—Ex parte Barman, 96 So. 
766, 86 Fla. 297, 81 A.L.R. 1226— 
Ex parte Riggers, 96 So. 763, 86 
Fla. 322. 

HL—People T. Rongettl, 176 NJI. 
292. 344 HL 107. reversing Judg^ 
ment 260 Ill.App. 428—People v. 
McLaughlin, 166 N.E. 67, 884 Ill. 
354—People v. McDonald, 146 N.B. 
686, 814 IlL 648—People v. North- 
up, 279 IlLApp. 129—Commission¬ 
ers of Highways of Township of 
Edwardsvllle v, Cleveland, a, C. 
& St Ry. Co., 211 HhApp. 24. 
See People v. Frledlander, 199 IlL 
App. 300. 

Ind.—JZuver v. State, 121 N.B. 828, 
188 Ind. 60. 


S.C.—State V. Farnum, 63 SJ03. 86, 
78 S.C. 198. 

13 C.J. p 74 note 66. 

40. Ind.—Shirk v. Cox, 40 N.B. 780, 
141 Ind. SOL 
13 C.J. p 74 note 67. 

43. Ind,—Anderson t. Indianapolis 
Drop Forging Co.. 72 N.E. 277, 34 
Ind.App. 100. 

13 C.J. p 76 note 67. 

44b Fla.—Ex parte Barman, 95 So. 

766, 86 Fla. 297, 81 A.L.R. 1226. 
Ill.—People V. mitlow, 191 N.E. 222, 
367 IIL 34, reversing 272 IllAipp. 
7—Peopie V. Rongetti, 176 N.E. 292, 
344 Ill. 107, reversing 250 IlLApp. 
428—People v. McLaughlin, 166 N. 
E. 67, 334 m. 364—People v. Mc¬ 
Donald, 146 N.E. 636, 314 Ill. 548 
—People V. SeverlnghauB, 146 N. 
E. 220, 313 DL 466—^People ex rel. 
Rusch V. Greenseit 277 HLApp. 
479, error dismissed 2 N.E.2d 817, 
363 HI. 347—People v. Mortenson, 
224 IlLApp. 321. 

Ind—State ex reL Indianapolis Bar 
Ass'n V. Fletcher Trust Co., 6 N.E. 
2d 638—HIner v. State, 182 N.E. 
245, 204 Ind 7—Zuver v. State, 121 
N.E. 828, 188 Ind. 60. 

13 C.J. p 76 note 69. 

Separata swon answers of several 
defendants are to be severally tak¬ 
en as true.—People v. Northup, 279 
IllJ^p. 129. 

Statutory contempts 
The common-law rule as to con¬ 
structive criminal contempts does not 
apply In proceedings under a statute 
making Judges and clerks of elec¬ 
tions liable for contempta—^People 
ex reL Thoney v. Sylvester, 242 ill. 
App. 666. 

46. IlL—People v. White, 166 N.B. 
100, 334 Ill. 466, 64 A.L.R. 1006— 
People ex reL Burgeson v. West 
Chicago Park Com’rs, 276 IlLApp. 
887—Pennsylvania Tank y. 
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Jordan, 260 IlLApp. 897, trans¬ 
ferred 178 N.E. 181, 841 IlL 94. 

18 C.J. p 75 note 58. 

46. Colo.—Bykelboom v. People, 206 
P. 888, 71 Colo. 318. 

Ind.—Luesse v. State, 190 N.B. 177, 
206 Ind 480. 

Opportunity need not be granted 

Person who willingly testlAed In 
direct contempt proceeding after be¬ 
ing warned of constitutional privi¬ 
lege could not thereafter complain 
that he had not been afforded an 
opportunity to deny guilt-In re 
Kelly’s Estate, 6 N.E.2d 118, 366 BL 
194. affirming 2 N.E.2d 691, 285 HI. 
App. 686.> 

47. Fla.—^Ex parte Barman, 96 So. 
766, 85 Fla. 297, 31 AJj.'R. 1226. 

Ill.—People V. McKlnlay, 11 N.E.2d 
933, 867 III. 604—People v. Whit¬ 
low, 191 N.E. 222, 367 IlL 34, re¬ 
versing 272 IlLApp. 7—People v. 
McLaughlin, 166 N.BL 67, 334 IlL 
364—People v. McDonald, 146 N.E. 
686, 314 Ill. 648—^People v. Sever- 
inghaus, 145 N.E. 220, 818 111. 466 
—People ex reL Rusch v. Greenzeit 
277 IlLApp. 479, error dismissed 2 
NJ:.2d 817, 863 IlL 847—People ex 
reL Burgeson v.' West Chicago 
Park Com’rs, 276 laApp. 387— 
Commissioners of Highways of 
Township of BdwardsvlUe v. Geve- 
land, C., C. & St Ry. Co., 211 lU. 
App. 34. See People v. Frledland- 
er. 199 ULApp. 300. 

Ind.—Zuver v. State, 121 N.B. 828, 
188 Ind. 60. 

13 CJ. p 74 note 66. 

Failure to urge right 
Failure of probate court to dis¬ 
charge respondent in contempt pro¬ 
ceeding on his sworn testimony In 
open court denying his guilt was 
held not error, where respondent fail¬ 
ed to object to admissibility of evi¬ 
dence In proceeding on theory that 
he had purged himself by testimony 
as witness.-In re Kelly’s Estate, 1 
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nswer is not traversable^^ and evidence in contra- 
iction thereof will not be heard.^* An insuffi- 
ient answer or an answer which admits the facts 
harged may justify the court in finding defendant 
uilty and punishing him without furtiier trial.®® 
n cases where the answer is not conclusive, a tra- 
erse or reply may be filed®l and opposing evidence 
lay be heard.® 2 In contempts arising out of an 
quity case, a defendant is not confined to his own 
nswers to interrogatories, but may examine wit- 
lesses to exculpate himself.®* 

Disclaimer of intention. In cases where inten- 
ion is an element of the' offense and becomes a 
[uestion of material inquiry a defendant is, under 
he rule that his answer is conclusive, entitled to be 
lisdiarged on filing a sworn answer which suf- 
iciently disclaims or disavows any intention to 


commit contempt,®* Thus it is frequently held in 
cases of indirect criminal contempt where the 
acts charged are ambiguous and capable of two 
constructions that a disclaimer of intent under 
oath is conclusive and entitles defendant to a dis¬ 
charge.®® However, a defendant is not entitled 
to a discharge on filing a disclaimer of intent un¬ 
der oath if the conduct relied on as constituting 
the offense amounts to a contempt regardless of 
want of intention.®® Thus a direct contempt, where 
the offense involves the personal presence and overt 
acts of accused in open court, is not purged by a 
disavowal of intent under oath.®^ Further, a sworn 
disclaimer of intent is unavailing even in cases 
where intention is an element of the offense 
charged, if the alleged contemptuous acts are un¬ 
ambiguous arid subject only to the one reasonable 
construction that a contempt was intended.®* 


0.2d 905, 286 ULApp. 143, afELnned 
5 N.E.2d 113, 866 EL 174. 

18. Ill.—People ex rel. Rusch v. 
Greenzeit 277 Ill.App. 479, error 
dismissed 2 N.K2d 317, 863 lU. 
847. 

19. IlL—^People V. Gilbert, 118 N.H. 
196, 281 Ill. 619, affirming 204 
IlLApp. 97—People ex rel. Busch 
V. Qreehzeit, 277 IlLApp. 479, error 
dismissed 2 N.E.2d 817, 868 Ill. 
847—People v. ]?^ledlander, 199 IlL 
App. 800. 

SCI Fla.—Baumgartner T. Joughln, 
141 So. 186, 105 Fla. 336, rehearing 
denied and affirmed 143 So. 436, 107 
Fla. 868—Ex parte Biggers, 96 So. ^ 
763, 85 Fla. 822. 

ni.— People V. WhlUow, 191 N.B. 
222, 367 IlL 34. reversing 272 IlL 
App. 7—People v. McDonald, 146 N. 
E. 686, 814 IlL 648—People v. Sev- 
erlnghaus, 146 N.E. 220, 313 IlL 
466. 

Ind.—Locraato v. State, 173 NJE. 466, 
202 Ind. 277. 

51, Ind.—Denny v. State, 182 N.B. 
818, 203 Ind. 682. 

See People v. S^ueL 199 IlLApp. 
294. 

An axunrer need not be txavezeed 

to permit the court to hear evidence 
concerning the guilt of a defendant 
—Beall v. Beall, 146 S.B. 878, 167 
Ga. 447—Gaston v. Shunt Plow Co., 
130 S.B. 680. 161 Ga. 287—Carson v. 
Ennis, 92 S.B. 221, 146 Ga. 726, L. 
R.A1917E 660. 

If new ttUrttex Is not eat out, time 
and opportunity to reply may be al¬ 
lowed.—State V. Cape Fear Lumber 
Co., 61 S.B. 873, 72 S.C. 822. 

». C3a.—Beau v. BealL 146 S.E. 878, 
167 Ga. 447. 

lU.—People ex rel. Burgeson v. West 
Chicago Park Com’rs, 276, ELApp. 
887. 


53 . N.J.—Magennis v. Parkhurst 4 
N.J.Ea. 433. 

64, Fla.—Baumgartner v. Joughln, 
141 So. 186, 106 Fla. 386, rehearing 
denied and affirmed 143 So. 436, 107 
Fla. 868—Wilson v. Joughln, 141 
So. 178, 105 Fla. 845. 

Ind.—State ex rel. Indianapolis Bar 
, Ass’n v. Fletchmr Trust Co., 6 N. 
B!2d 638—Smith V. Miller, 197 N.E. 
892, 209 Ind. 66—Denny v. State, 
182 N.E. 318, 203 Ind. '682. 

In federal oourts, where the com¬ 
mon-law doctrine of purgation by 
oath has been rejected, It has been 
indicated that a denial under oath 
operates to purge a defendant of 
contempt charges when contempt In¬ 
heres in the Intent with which an 
ambiguous act is done.-^onley v. U. 
S., aC.A.Mlnn.. 59 F.2d 929—Bowles 
V. U. S., C.CA..Md., 60 F.2d 848, cer¬ 
tiorari denied 52 S.Ct 29, 284 U.S. 
648, 76 L.Ed. 660. 

55, Fla.—^Baumgartner v. Joughln, 
141 So. 185, 106 Fla. 335. rehearing 
denied and affirmed 143 So. 436, 107 
Fla. 858—^Wilson v. Joughln, 141 
So. 178, 105 Fla- 845—^Bx parte 
Biggers. 96 So. 768, 86 Fla. 322. 
Ind.—State ex rel. Indianapolis Bar 
Ass’n v. Fletcher Trust Co., 6 N.B. 
2d 638. 

13 C.J. p 76 note 63. 

Llbeloas publication nucsptlble of 
Innooent 

Ark-—^Freeman v. State, 69 S.W.2d 
267, 188 Ark. 1068. 

Fla.—^Ex parte Barman, 96 So. 765, 
86 Fla. 297. 81 A.L.B. 1226. 

N.M.—State v. New Mexican Print¬ 
ing Co., 177 P. 761, 26 N.M. 102. 

13 C.J. p 75 note 64. 

Where the acts charged are denied, 
and a lack of wrongful IntenJ: is 
also set out In the answer, defend¬ 
ant Ip entitled to be discharged.— 
People V. McLaughlin, 166 NJ3L 67, 
884 IlL 864. 


58. Fla.—Baumgartner v. Joughln, 
141 So. 185, 106 Fla. 336, rehearing 
denied and affirmed 143 So. 436, 107 
Fla. 858—Wilson v. Joughln, 141 
So. 182, 106 Fla. 368—Wilson v. 
Joughln. 141 So. 178, 106 Fla. 846 
—^Bx parte Biggers, 95 So. 763, 
86 Fla. 822. 

57. Ga.—Carson v. Ennis, 92 S.B. 
221, 146 Ga. 726, L.H.A.1917B 660. 

Ind.—Luesse v. State, 190 N.B. 177, 
206 Ind. 480. 

58. lU.—In re Kelly’s Estate, 6 N.E. 
2d 118, 366 El. 174, affirming 1 N. 
E.2d 906, 286 IlLApp. 143—People 
y. McCaffrey, 232 IlLApp. 462, af¬ 
firmed People V. Burr, 147 N.B. 47, 
816 IlL 166, and certiorari dis¬ 
missed 147 N.E. 63, 316 IlL 155. 

Ind.—State ex rel. Indianapolis Bar 
Ass’n V. Fletcher Trust Co., 5 N.B. 
2d 538—Kilgallen v. State. 132 N. 
B. 682, 192 Ind. 631, rehearing over¬ 
ruled 137 N.B. 178, 192 Ind. 631. 

Va.—^Boorde v. Commonwealth, 114 
S.B. 731, 134 Va. 625. 

Xnoonslsteiit acts or statements 

(1) If the acta alleged In the 
charge are admitted and are incon¬ 
sistent with a denial of an Intent 
an answer containing such a denial is 
not conclusive.—In re KeUy’s Estate, 
6 N.B.2d 118, 866 Ill, 174. affirming 1 
N.B.2d 905, 286 IlLApp. 143—People 
V. Burr, 147 N.B. 47. 816 Ill. 166, af¬ 
firming People V. McCaffrey, 232 EL 
App. 462, In which‘certiorari is dis¬ 
missed People V. Burr, 147 N.B. 68, 
316 EL 186. 

(2) If the answer itself states 
facts which are inconsistent with a 
disavowal of Intention also contained 
therein, it is not conclusive.—People 
V. Grogan, 190 El-App. 626. 
PnbUoa'tlon lllMloiis per se 

(1) Where a publication is libelous 
per se or an Intention to commit 
contempt is ascertainable by a fytr 
I interpretation of the language ui;«d. 
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§84 

§ 84. Evidence 

a. In‘general 

b. Presumptions and burden of proof 

c. Admissibility 

d. Weight and suflEciency 

a. In toeral 

General rulec consonant with their nature are ap* 
plleable In proceedings to punish for contempt. 

Where, as is discussed in § 62, proceedings are 
for the punishment of criminal contempts or are re¬ 
garded as criminal in their nature, the rules of 
evidence applicable in criminal cases should be ob¬ 
served.®* Such rules, however, are not applicable 
where the proceeding is not r^rded as a criminal 
action.®® 

Judicial notice. While the court may take judi¬ 
cial potice of pertinent facts which are within the 
cognizance of his own senses, he cannot take no¬ 
tice of facts which are not competent to be taken 


into consideration or which must be the subject of 
evidence.®^ Matters of record in the proceedings 
out of which the contempt grows may be judicially 
noticed.®^ 

b. Presmnptioiis and Burden of Proof 

The general rules as to presumptions and burden of 
proof are applicable In contempt proceedings. 

In proceedings for criminal contempt, defend¬ 
ant is presumed innocent®® and the burden is upon 
the prosecution to prove the charges,®* as is shown 
in subdivision d of this section, beyond a reason¬ 
able doubt. In proceedings for a civil contempt 
there is no presumption*® although the burden of 
proof is on complainant,®® and while, as shown in 
subdivision e, the proof need not be beyond a 
reasonable doubt, it must amount, according to some 
authorities at least, to more than a mere prepond¬ 
erance of the evidence. 

In determining the contemptuous character of de¬ 
fendant’s acts, the presumptions are in his favor®^ 


it is generally held that a sworn an¬ 
swer denying an intent is not conclu¬ 
sive. 

Pla.—Cormack v. Coleman, 161 So. 
9ii, ISO Fla. 1. 

Ind.—^Dale v. State, 150 N.B. 781, 
198 Ind. 110, 49 A.L.R. 647, error 
dismiesed 47 S.CL 332, 278 U.S. 776, 
71 L.Ed. 886. and 47 S.Ct 691, 274 
Xr.S. 744, 768, 71 UBd. 1822. 
Mont—In re Nelson, 60 P.2d 365, 108 
Mont 43. 

18 C.J. p 76 note 66. 

(2) There Is authority, however, 
holding that a denial of Intent under 
oath will purge the contempt charged 
in the case of a publication of an 
article libelous per ee.—^In re Robin¬ 
son. 28 S.B. 463, 117 N.a 633, 58 Am. 
S.R. 696—In re Moore, 68 N.a 897. 
fiitent detexmlnsd tram Uugiwge 
used. la. petMtou 

It has been held that a disclaimer 
of intentional disrespect in the use 
of laugqsge in a petition is of no 
avail where the intent Is ascertain¬ 
able from the language itself.—Peo¬ 
ple V. Sherwln, 166 N.B. 513, 334 IlL 
609. 

5ft, Minn.—State v. District Court of 
Blue Barth County, 176 N.W. 908, 
144 Minn. 326. 

NJ. — Wierczersak v. Wlerczerzak, 
169 A. 632. 633. 116 N.J.Ba. 89. 
N.M.—State v. New Mexican Print¬ 
ing Co., 177 P. 751, 25 N.M. 102. 
W.VtL—State V. Bittner, 136 SJL 202, 
102 W.Va. 677, 49 A.L.R. 968. 

IS OJ. p 76 note 72. 

60. Ind.—State v. Shumaker, 163 N. 
B. 272, 200 Xnd. 623, 68 A.L.R. 964 
—State V. Shumaker, 162 NJBL 441, 
200 Ind. 623, 68 A.LJt. 964, supple¬ 
menting opinion and den^g re¬ 


hearing 157 N.E. 769, 200 Ind. 628, 
59 A.LJt. 954. 

81. Ohio.—Myers v. State, 22 N.H. 
43, 46 Ohio St 473, 15^Am.S.R. 638. 
Matters vl|bia the oourt’s personal 
knowledge may be considered.—Peo¬ 
ple V. Hllle, 192 IlLApp. 139. 

Personal ooninmnloatlon to Judge 
cannot be Judicbdly noticed end 
treated as evidence.—People v. Burt, 
257 IlLApp. 60. 

Previous oonvlotioB of oontempt 
The court cannot take Judicial no¬ 
tice of the fact that defendant had 
been guilty of another contempt of 
the same court for which he had 
been tried and found guilty.—Myers 
y. State, 22 N.B. 48, 46 Ohio St. 473, 
15 Am.S.R. 638. 

62. Kan.—Nichols v. Quinn, 147 F. 
1108, 94 Kan. 742. 

Tenn.—^Devoto v. State, 7 TenmClv. 
App. 38. 

68 , U.S.—MI<dmel8on v. U. S. ex rel 
Chicago. St P., M. & 0, Ry. Co., 
Wla, 46 S.Ct 18, 266 TJ.S. 42, 69 
L.Bd. 162, 36 A.L.R. 461, reversing, 
aaA., 291 F. 940—BUm v. IT. S., 
aCJLIll., 68 F.2d 484—Clark v. TJ. 
S., G.aA.Mi^., 61 F.2d 696, aJIlTm- 
ing and remanding for resentence, 
_D.C., U. S. V. Clark, 1 F.Supp. 747, 
certiorari granted Claric v. U. Sn 
I 63 S.Ct 314, 287 U.& 595, 77 L.Bd. 
619, affirmed 63 S.OL 466, 289 X7.S. 
1. 77 L.Bd. 998—Coca-Cola Co. v. 
j Feulner, D.C.TmL, 7 F.Supp. 864— 
! Kelly V. U. S., Mont, 260 F. 947, 
16J aaA, 197, affirming, D.a, In 
I re Kelly, 243 F. 696, and pertlorari 
I dienled Galen v. IT. S., 39 S.Ct 182, 
248 U.S. 686, 63 L.Bd. 433. 

I Cal.—Raskin v. Superior Court in and 

no 


for Los Angeles County, 88 F.2d 
36, 188 CaLApp. 668. 

RL—People v. Spain, 188 N.B. 614, 
307 m 288. 

Miss.—Ramsay v. Ramsay, 88 So. 
280, 126 Miss. 716, sustaining sug¬ 
gestion of error 87 So. 491, 126 
Miss. 186, 14 A.L.R. 712. 

N.M.—State v. New Mexican Print¬ 
ing .Co., 177 P. 761, 26 N.M. 102. 
N.T.—In re Nunns, 176 N.T.S. 868, 
188 App.Div. 424, affirming 172 N* 
T.S, 167, 104 Mlsc. 860, 37 N.T.Cr. 
82. 

Ohio.—Loney v. Hall, 8 Ohio App. 
154. 

Tenn.—State v. Daugherty, 191 S.W. 
974, 137 Tenn. 126. 

Wla—State v, Verage, 187 N.W. 880> 
177 Wla 296, 23 A.L.R, 491. 

18 CJ. p 76 note 86. 

Pxemuptlon remains thronglumt: 
trial 

N.J.—Appeal of Verdon, 104 A. 817^ 
91 N.J.Law 491. ' 

64. Colo.—In re Cottlngham, 182 P. 

2, 66 Colo. 886. 

13 aj. p 76 notes 86, 86. 

06. U.8.—Coca-Cola Co. v. Feulner,. 
D.aTex:, 7 F.Suiip. 864. 

66 . CaL-rBx parte Cunha, 11 P.2d. 
902, 128 CaLApp. 626, rehearinjr 
denied 18 P.2d 979, 128 CaLApp. 
626. 

m.—Knelsel v. Ursus Motor Co., 164 
N.B. 196, 323 IlL 462. 

Ind.—In re Savage, 12 N.B.2d 141. 
OkL—Morgan v. National Bank of 
Commerce of Shawnee, 217 P. 388, 
90 OkL 260. 

87. ColO/—In re Cottlngham, 182 F, 
' 2. 66 Colo. 336. 
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and the burden of showing that they are con¬ 
temptuous is upon the prosecution or complainantSS 

If an affirmative defense is set up or called for, 
the burden is on defendant to sustain it.«» So, 
where a court order and its violation are estab- 
lished^® or admitted,*^! the burden is on accused to 
show facts which will excuse his default, and if 
the defense or excuse is that of inability to comply 
with the order, defendant has the burden of prov¬ 
ing such inability,^* that it was real,78 and not 
occasioned by his own acts.*^^ Where defendant 
makes a showing which prima facie purges him of 
contempt, the burden of evidence shifts.^B 

Among other presumptions which have been in¬ 
dulged are that a party verifying an information 
has actual knowledge of the facts stated therein,^® 
that an order of a court of gen'eral jurisdiction 


§ 84 

is valid and regular, ^7 that a grand jury in making 
an investigation was not acting without informa¬ 
tion of the commission of an offense,'^® that an 
attorney acting for his client is sincere in so do¬ 
ing,'^® that the offender intended the ordinary con¬ 
sequences to be implied from his deliberate acts,®® 
and that a person has knowledge of that which he 
can learn on inquiry after having facts in his pos¬ 
session suggesting inquiry.®^ 

c. Admisaibilily 

Contempt proceedings are governed by the ordinary 
rules as to admissibility of evidence. 

Under the general rules of evidence, either civil 
or Criminal, in consonance with the character of 
the proceeding involved, any relevant and material 
evidence otherwise competent is admissible,®® and 


NM.—state v. New Mexican Prlnt- 
W Co.. 177 P. 761. 26 N.M. 102. 

13 C.J. P 77 note 82. 

0ojit«iiiptaoiu ooJidTict 
Where Judge's statement In direct 
contempt proceeding did not disclose: 
that defendant was guilty of dls-, 
Murteous. disrespectful, or contemp¬ 
tuous conduct. It will be presided 
there was no objectionable conduct 

_^Blanfcenbaher v. State, 166 N.BL 

266. 201 Ind. 142. 

W^in wimrlr oonunlttliig fraud 
It has been held, however, that 
when the alleged contempt consists 
In knowingly practicing a fraud on 
the court defendant will not be pre- 
Bumed Innocent simply because all of 
his dealings In connection with the 
fMud cannot be shown.—rin re West¬ 
minster Eealty Corp., 108 N.T.S. 661, 
128 App.Div. 697. 
lOaguotlng xeoord 
Recognised, active, and honorable 
member of the bar, charged in good 
■ fhlth or otherwise, with misquoting 
the record in his brief, Is entitled to 
a careful examination of the charges, 
and, unless there Is something to 
sustain the charges, to full and dla- 
tlnot vindication.—Dolley V. Ragon. 
228 P. 666, 68 Cal.App. 228. 


ea. Colo.—In re Cottlngham, 182 P. 
2, 66 Colo. 386. 

68. U.S.—Cutting V. Van Fleet, CaL, 
262 F. 100, 164 CCA. 212. 

HL—Harrlgan v. Stone, 287 IlLApp. 
814. 

wiTiTi. —State V. .Minneapolis Streelt 
Ry. Co., 191 N.W. 1004, 164 Minn. 
401. 

N.J.-^Kata v. Kats, 166 A. 176, 118 
N.J.BQ. 76. 

18 CJ. p 77 note 88. 

78. CaL—Ex parte PlUsbury, 288 P. 
' 726. 69 Cal.App. 784—Bx parte 

Mason. 282 P. 167, 69 Cal.App. 698. 
^Unn.—State v. Minneapolis Street 


Ry. Co.. 191 N.W. 1004, 154 Minn. 
401. 

IS C.J. p 77 note 89. 

71. Mo.—Robertson v. Johnson, 248 
S.W. 216, 210 Mo.App. 685. 

Okl.—^Morgan v. National Bank of 
Commerce of Shawnee, 217 P. 388, 
90 OkL 280. 

72. U.S.—Cutting V. Van Fleet, CaL, 
262 F, 100, 164 C.C.A, 212. 

Cal.—Ex parte PlUsbury, 232 P. 726, 
69 CaLApp. 784. 

HI.—^Harrlgan v. Stone, 287 IlLApp. 
814. 

Minn.—State v. Minneapolis Street 
Ry. Co., 191 N.W. 1004, 154 Minn. 
401. 

Va.—^Drake v. National Bank of 
Commerce of Norfolk, 190 S.E. 802, 
109 A.L.R 1617. 

Where InabUlty not set up 
The burden of proving ability to 
pay is on complainant in a contempt 
proceeding for refusal to obey an or- ■ 
'der to purchase real estate where de¬ 
fendant did not set up Inability to 
pay by way of defense or excuse! 
There is no presumption of ability to 
pay In the absence of a prior Judg¬ 
ment finding that to be the fact.— 
Union Trust Co. v. Monroe, 170 N.B. 
869, 84 Ohio App. 47. 

73. N.J.—Katz v. Katz, 166 A- 176, 
113 N.J.Bq, 76. 

74. Cal.—Bx parte Mason, 282 P. 

167. 69 Cal.App. 698. | 

75. Mo.—^Robertson v. Johnson, 243 1 

S.W. 216, 210 Mo.App. 686. | 

7a N.M.—State v. Kayser,‘^181 P. 
278, 26 N.M. 246. 

77. N.T.—(Seller v. Flamount Re¬ 
alty Corporation, 188 N.H. 620, 260 
N.T. 346, modifying 267 N.T.S. 884, 
286 App.DLv. 788. 

7a Ill.—People V. Sheridan, 181 N. 

B. 617, 849 HL 202. 

7a Pa.—In re Bosslter’s Adjudica¬ 
tion, 84 PaSuper. 198. 


sa U.S.—Swepaton v. U. S., Ohio, 
251 F. 206, 163 C.C.A. 361. 

Fla—^Baumgartner v. Joughln, 141 
So. 185, 105 Fla 835, rehearing de¬ 
nied and affirmed 148 So. 486, 107 
Fla 858. 

81. U.S.—U. S. V. Hoffman, D.C.I11., 
18 F.2d 269, affirmed. CQA., Hoff¬ 
man V. U. S., 13 F.2d 278, certiorari 
dismissed 67 S.Ct 755, 296 U.S. 
666 . Affirmed, C.CA., Westbrook v. 
U. S., 18 F.2d 280. 

sa Bvldeaoe held admissible 
' (1) Admissions by witness In sup¬ 
plementary proceedings.—Parks v. 
Johnson, 68 N.W. 286, 86 Iowa 476. 

(2) That injunction issued against 
defendant.—^Devoto v. State, 7 Tenn, 
Clv.App. 38. 

(8) Support order against defend¬ 
ant.—^People V. Blbert, 217 llLApp. 
894. 

(4) Poll books and registers In 
proceedings against election Judge. 
—^People ex rel. Thoney v. Sylvester, 
242 ni.App. 665. 

(6) Declarations showing motive of 
defendant alleged to have Interfered 
with railroad receiver.—Binkley v. 
U. S., C.C.AJtrk., 282 F. 244. 

(6) 'Re8um6 of recounted ballots 
and ballots themselves In proceed¬ 
ings against Judges and clerks of 
election.—^People ex reL Busch v. 
Freedman, 17 N.B.2d 882, 297 llLApp. 
78. 

(7) Documentary proof in corro¬ 
boration of oral testimony in pro¬ 
ceedings against judges and clerks 
of election.—People ex rel. Ruaoh v. 
Sulli, llLApp., 16 N.B.'2d 174. 

(8) Evidence of another offense to 
show ‘motive, or when pflenses In- 

■ separable.—Davidson v. Common¬ 
wealth. 28« S.W. 970, 218 Ky. 221., 

■ (9) Accused’s bad reimtatlopL-^-9pfip^ 

vldsou V. CommoQwealth» . 
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evidence which is not competent, relevant, and ma¬ 
terial should be excluded.®® 

A juror’s testimony as to matters involving de¬ 
liberations in the jury room is admissible where it 
does not violate his privilege to refrain from such 
disclosures,®* or where it does not attack the ver¬ 
dict.®® 

Affidavits, While it has been held that a con¬ 
viction for contempt based on affidavit is not a 
deprivation of defendant’s constitutional privilege 
to meet his witnesses face to face,®® and that affi¬ 
davits on which a warrant is issued in contempt 
proceedings are admissible in evidence on the hear¬ 
ing,®7 it has also been held that, where a con¬ 
viction for contempt might subject defendant to 

(10) Indictment of accused and 
warrant of arrest, where contempt 
was in procurlnsr absence of prosecu¬ 
tion’s witnesses.—Davidson v. Com¬ 
monwealth, supra. 

(11) Copy of newspaper to show 
that accus^ was editor thereof.— 

Ex parte Hellly, 61 P.2d 469. 17 CaL 
App.2d 65. 

(12) Circumstances leading up to 
attempt to influence juror.—^Bumeson 
V. U. S., C.aA.Ohio, 19 F.2d 780, cer¬ 
tiorari denied 48 S.Ct. 123, 276 U.S. 

566. 72 L.Ed. 429. 

(18) Payments to contemnor by 
others to. secure Improper Influence 
on court.—^Pox v. TJ. S., C.C.A-W,Va., 

77 P.2d 210. 

(14) Insanity of defendant com¬ 
mitted to asylum after offense.— 

People V. Burt, 257 IlLApp. 60. 
lEattexs Is. mitlffatlojL 

Attorney's evidence that he had 
trusted to advice of partner and had 
not read letter to court carefully 
should be considered.—Cooke v. U. 

S.. Tex., 45 S.Ct. 390, 267 U.S. 617, 69 
L.Ed. 767, reversing-, aCA., 296 F. 

292. 

83. Bvldenoe held InadmlsslUo 

(1) Conclusions of witnesses.— 

People v. Severlnghaus, 146 N.B. 220, 

313 Ill. 466. 

(2) Facts occurring after the' filing 
of motion.—Idatter of Amermant 8 
N.T.St. 366. 

(3) Necessity for the performance 
of an act, disobedience of an order 
to perform which is the alleged con¬ 
tempt—^Haverstraw v. Bckerson, 143 
N.T.S. 667, 168 App.Div. 419. 

(4) Matters showing title to water 
as against prior appropriator.— 

State V. District Court of Third Judi¬ 
cial Diet. 185. P. 1112. 66 Mont. 678. 

(6) Evidence unresponsive to (lues- 
tlons as to aconsed’s reputation.— 

Davidson v. Commonwealth, 280 S.W. 

970, 213 B:y. 221. 

(6) Similar custom on part of de¬ 


imprisonment, he should be tried, not on ex parte 
affidavits, but on oral testimony, whether the con¬ 
tempt is civil or criminal.®® Affidavits filed in a 
distinct proceeding are inadmissible.®® 

Answers. The sworn answers of the party may 
be evidence in his favor.®® Proof of matters al¬ 
leged in the application and admitted in the an¬ 
swer is admissible,®! and the answer itself may be 
evidence of such facts.®® Where, as is shown supra 
§ 83 b, the sworn answer is regarded as conclu-- 
sive, evidence contradicting it is inadmissible. 

Intent, animus, or motive. Evidence of the in¬ 
tent, animus, or motive with ■ which an accused 
committed the acts charged as contempt may be 
admissible.®® 

858, 188 App.Div. 424, aflarmlng 172 
N.T.S. 167, 104 Mlsc. 860, 87 N.T. 
Cr. 82. 

88. Ill.—O’Neil V. People, 118 HL 
App. 195. 

87. CaL—^Ex parte Wenzler, App., 74 
P.2d 297. 

18 C.J. p 76 note 75. 

88. N.J.—In re Schmidt, 102 A. 264, 
88 N.J.B<i. 21. 

18 CJ. p 76 note 76. 

89. CJal.—^Bx parte Cunha, 11 P.2d 
902, 123 Cal.App. 625, rehearing de¬ 
nied 18 P.2d 979, 128 CalApp. 625. 

90. U.S.—In re Pitman, aaiLL, 19 
P.Ca8.No.ll,184, 1 Curt. 186. 

N.T.—Albany City Bank v. Schermer- 
horn, 9 Paige 372, 877, 88 Am.D. 
661, reversed on other grounds 10 
Paige 268. 

91. m,—People V. Gilbert, 118 NJ!. 
196, 281 HL 619, affirming 204 III 
App. 97. 

Mich.—Carnahan v. Carnahan, 107 N. 
W. 78, 143 Mich, 890, 114 Am.S.R. 
660, 8 AniLCas. 58. 

13 C.J. p 76 note 77. 

91 HI.—People V. Seymour, 111 N. 

E. 1008, 272 Ill. 265. 

Conclusiveness of answers see supra 
9 88 b. 

93. m.— People V. Gilbert, 118 N.E 
196, 281 Ill. 619, ftfflwvilng 204 HL 
App. 97. 

Mich.—In re Simmons, 226 N.W. 907, 
248 Mich. 297. 

Mont—In re Nelson, 60 P.2d 366, 108 
Mont 48. 

Neb.—State v. Lovell, 222 N.W. 625, 
117 Neh. 710. 

N.T.—People v. Solomon, 271 N.T.S. 
186, 160 Mlsc. 873. 

Pa.—In re MacDonald, 168 A. 621, 
110 Pa.Super. 862. 

13 C.J. p 76 notes 80, 81. 

Acts of douMfnl tamdonoy 
Generally it is the nature and rea¬ 
sonable tendencies of the matter' 
complained of as a contempt that 
controls, and If the matter Is of a 


portment of justice on charge of im-’ 
properly shadowing jurors.—Sinclair 
V. U. S., App.D.a, 49 S.Ct 471, 279 U. 
S. 749, . 73 L.Ed. 938, 68 AL.R. 1268. 

(7) CJonduct of kangaroo court by 
inmates of Jail in prosecution of 
guard for contempt in assault on 
federal prisoner.—Wilson v. U. S., C. 
CAOkl., 26 P.2d 216. 

(8) Statements made by one 
through whom the money was paid 
to the man who offered it to the 
Jurors implicating attorney charged 
with contempt in attempted bribery 
of Jurors.—Ex parte Kahn, 232 S.W. 
797, 90 TexCr. 41. 

Vattar In ndtigstlon 
In a prosecution for contempt in 
wrongfully shadowing Jurors lu a 
criminal trial, evidence of a similar 
practice on the part of the depart¬ 
ment of justice, not limited to'accus¬ 
ed's knowledge or belief or mental 
state, may properly be refused.—Sin¬ 
clair V. U. S., AppJD.a, 49 S.Ct. 471, 
279 U.S. 749. 73 L.Ed. 938, 68 A.L.IL 
1268. 

at U.S.—Clark v. U. S., Minn., 68 
S,Ct. 465, 289 U.S. 1, 77 L.Ed. 998, 
affirming, C.C.A, 61 P.2d 695, af¬ 
firming. D.C., U. S. V. Clart, l P. 
Supp. 747, certiorari granted Clark 
V. U. S., 63 S.Ct 814, 287 U.S. 696, 
77 L.Ed. 619—Redman v. U. S., C. 
C.AArln, 77 P.2d 126. 

CJompetency of Jurors as witnesses 
see the (XJ.S. title Witnesses SS 
107-110, also 70 C.J. p 181 note 40- 
p 183 note 61. 

A Jnrorii pilvll^ osasss upon a 
prima facie showing that he became 
a Juror through fraud, or was there¬ 
after guilty of such conduct as ob¬ 
structed processes of Justica—dark 
v. U. S., CCLABOnn., 61 F.2d 695, af¬ 
firming, D.a, U. S. V. Clark, 1 F.Supp. 
747, certiorari granted Clark v. U. S., 
68 S.Ct 814, 287 U.S. 696, 77 L.Ed. 
619, affirmed 68 S.Ct 465, 889 U.S. 1, 
77 L-Ed. 998. 

86. N.T.—In re Nunns, 176 N.T.S. 
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d. Weight and Sufficiency 

The matters essential to the proof of a charge of 
contempt must be established by clear and convincing 
evidence, proof beyond a reasonable doubt being ordi¬ 
narily required In criminal proceedings although a pre¬ 
ponderance of the evidence Is usually regarded as suffl- 
dent In other cases. A conviction for direct contempt, 
however, may be sustained without proof other than 


Clear, convincing, and satisfactory proof is re¬ 
quired to show a defendant’s guilt of contempt.^^ 

In proceedings for criminal contempt or pro¬ 
ceedings which are regarded as criminal in their 
nature, it is, as*a rule, required that defendant’s 
guilt be established beyond a reasonable doubt,*® 


the knowledge of the court. 

doubtful tendency or might or might 
not be considered ambiguous as to 
its general or specillc purpose, the 
circumstances under which the thing 
was done or in which its consequen¬ 
ces are to appear may be considered 
in determining the reasonable tend¬ 
ency of the matter to affect Judicial 
authority or dignity, and express de¬ 
nial of a desire or an Intent to of¬ 
fend, when duly supported or cor¬ 
roborated by pertinent circumstances 
may be considered in determining 
the real nature and reasonable tend¬ 
ency of the matter complained of as 
being calculated to affect ^e func¬ 
tions of the court—Ex parte Big^ 
gers, 95 So. 768. 86 Pla. 822, 

In mltlgatloa of ptmishmant 

(1) In contempt proceedings baaed 
on libelous publications evidence of 
intent is admissible In mitigation of 
punishment 

Mo.—Ex p. Nelson, 167 S.W. 794, 251 
Mo. 68. ^ 

Utah-—Herald-Republican Pub. Co. 
7 . Lewis, 129 P. 624, 42 Utah 188. 

(2) Such matter Is not admissible 
as substantive evidence.—^Ex p. Nel¬ 
son, supra. 

94. U-S.—Fox V. Capital Co., C.C.A. 
N.J., 96 F.2d 684—TelUng v. Bel- 
lowB-Claude Neon Co., C.C.A.Ohlo, 
77 F.2d 684. certiorari denied 56 
S.Ct 108, 296 U.S. 694, 80 L.Ed. 420 
—Coca-Cola Co. v. Feulner, D.C. 
Tex, 7 F.Supp. 864—Cutting v. 
Van Fleet, CaL, 262 F. 100, 164 C. 
C.A. 212—Birdsell v. Hagerstown, 
etc., Mfg. Co., C.O.Md., 8 F.Caa.No. 
1,486, 1 Hughes 69—^In re Judson, 
14 F.CasJ7o. 7,663, C.C.N.T., 3 
Blatchf. 148. 

Cal.—Ex parte Lahe, 224 P. 126, 65 
CalApp. 420. 

HL—People ex rel. Rusch v. Gilbert, 
A^V., 17 N.E.2d 267. 

Iowa.—Crosby v. Clock, 225 N.W. 964, 
208 Iowa 472—Aadreano v. Utter- 
back, 210 N.W. 780, 202 Iowa 670— 
Burtch V. Zeuch, 202 N.W. 542, 200 
Iowa 49, 89 AJLR. 1849—Hobson v. 
District Court of Linn County, 177 
N.W. 40, 188 Iowa 1062. 

N.J.—In re Jlbb, 191 A. 562, 121 N. 
JJlO, 631. 

N.T.—Goldberg v. Goldberg, 258 N. 
• T.S. 688, 236 App.Dlv. 268—People 
V. Ribas. 276 N.T.S. 661, 163 Mlsc. 
708—Sax V. Sax 224 N.T.S. 684, 
180 Mlsc. 696. 

HJ).—State V. Babcock, 261 N.W. 
849, 64 N.D. '288. 

l7CJ.S.-« 


OkL—^Morgan v. National Bank of 
Commerce of Shawnee, 217 P. 888, 
90 OkL 280—Cress v. State, 178 P. 
854, 14 OkLCr. 521. 

13 C.J. p 77 notes 93, 94. 

Keasonable certainty is essential.— 
In re Slmington's Estate, 266 N.T.S. 
326, 147 Misc. 504. 

Here speotOatlon' is InsufBclent- 
People ex rel. Atty. Gen. v. Elmsey, 
74 P.2d 663, 101 Colo. 892. 

A mere raBplcio]i, no matter how 
strong. Is Inauf&clent. 

Mo.—^Robertson v. Johnson, 243 S.W. 

215, 210 Mo.App. 585. 

Pa—^Long v. Bricklayers', etc., Inter¬ 
national Union, 17 PaDist. 984. 

95, U.S.—Mlchaelson v. U. S. ex rel. 
Chicago, St. P., M. & O. Ry. Co., 
Wls., 46 S.Ct 18, 266 U.S. 42. .69 L. 
Ed. 162, 35 A.L.R. 451, reversing, 
C.C.A,, 291 F. 940—Russell v. U. 
S., aCA-Mlnn., 86 F.2d 889—Bllm 
V. U. S., C.C.A.I11., 68 P.2d 484t— 
Clark V. U. S., C.C.A.Mlnn., 61 F.2d 
696, aflirmlng and remanding for 
resentence, D.C., U. S. v. Clark, 1 
F.Supp. 747, certiorari granted 
Clark V. U. S., 68 S.Ct 314, 287 U. 
S. 696. 77 L.Bd. 619, affirmed 53 S. 
Ct 465, 289 U.S. 1, 77 L.Bd. 993— 
Woodside V. U. S., C.C.A.Va. 60 F. 
2d 828—U. S. V. Dachis, D.C.N.T., 
36 r.2d 601—Coca-Cola Co. v. Feul¬ 
ner, D.C.Tex, 7 F.Supp. 364—In re 
Paris, D.C.N.T.. 4 F.Supp. 878— 
Kelly V. U. S., Mont, 250 F. 947, 
163 C.C.A. 197, affirming, D.C, In 
re Kelly, 243 F. 696, and certiorari 
denied Galen v. U. S., 39 S.Ct 182, 
248 U.S. 686, 68 L.Ed. 433. 

Del.—State v. Baker, 169 A. 698, 20 
DeLCh. 48—State v. Nouris, 186 A. 
887, 16 Del.Ch. 282. 

Ill.—People V. Spain, 188 N.E. 614, 
807 Ill. 283—People v. Mortensen, 
224 IlLApp. 221. 

Kan.—Alster v. Allen, 77 P.2d 960, 
966, 147 Kan. 489, quoting Corpus 
JUxis. 

Mina—State v. Binder, 261 N.W. 666, 
190 Minn. 806. 

Mont—State ex rel. Tague v. Dis¬ 
trict Court of First Judicial Dlst 
in and for Broadwater County, 47 
P.8d 649, 100 Mont 383—In re 
Bums. 271 P. 439, 83 Mont 200— 
State v. District Court of Eighth 
Judicial Dist, in and for Cascade 
County, 232 P. 204, 72 Mont 206. 
Neb.—State ex reL Wright v. Barlow, 
271 N.W. 232, 182 Neb. 166. 
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N.J.—Appeal of Verdon, 104 A. 817, 
91 N.J.Ijaw 491—livens v. Empire 
Floor & Wall Tile Co.. 182 A. 266. 
119 N.J.Eq. 273—In re Larkin, 142 
A. 822, 108 N.J.Bq. 195—Staley v. 
South Jersey Realty Co., 90 A. 
1042, 83 N.J.Eq. 800, AnaCas.l916B 
955. 

N.M.—State v. New Mexican Print¬ 
ing Co., 177 P. 761, 26 N.M. 102. 
N.T.—Mengel v. Larkin, 244 N.T.S. 
697,280 App.Dlv. 788—In re Nunns, 

176 N.T.S. 868, 188 App.Div. 424, 
affirming 172 N.T.S. 167, 104 Misc. 
850, 37 N.T.Cr. 82—In re Slmlng- 
ton's Estate, 265 N.T.S. 326, 147 
Misc. 604. 

Ohlo.-^Iron Molders' Union of North 
America v. L & D. Greenwald Co., 
4 Ohio N.P..N.S., 161, 180, affirmed 
L & R Greenwald Co. v. Iron Mold¬ 
ers’ Union of North America, 84 N. 
E 1128, 77 Ohio St 618, 62 Clnc.L. 
Bui. 601, 60 OhIo’L.R. 606. 

Tenn.—State v. Daugherty, 191 S.W. 
974, 187 Tenn. 126. 

Tex—Ex parte Cragg, Cr., 109 S.W. 
2d 479. 

Va.—Branch v. Branch, 182 S.B. 808, 
144 Va. 244. 

W.Va.—State v. Bittner, 186 S.E 202, 
206, 102 W.Va. 677, 49 A.L.R. 968, 
citing Corpus Juris. 

Wis.—State v. Meese, 225 N.W. 746, 
200 Wls. 464, reversed on other 
grounds 229 N.W. 31, 200 Wis. 464 
—State V. Verage, 187 N.W. 880, 

177 Wls. 296, 28 A.L.R. 491. 

IS C.J. p 78 notes 98, 99, 4. 

Proof beyond a reasonable doubt has 
bem required as to 

(1) Violation of injunction. 

N.T.—^Potter v. Low, 16 How.Pr. 549. 
W.Va.—State v. Davis, 40 S.B. 381, 60 
W.Va. 100. 

(2) Execution of fraudulent bond 
for discharge of mechanic's lien.— 
Johnson v. Austin, 78 N.T.S. 601, ^ 
App-Dlv. 312. 

Proof beyond a reasonable doubt has 
been not required as to 

(1) Contempt of writ of commit¬ 
ment by sheriff.—^Hoffman v. U. S., 
C.CJLI11., 18 F.2d 278. affirming. D. 
a, U. S. V. Hoffman, 18 F.2d 269, 
affirmed, C.C.A., Westbrook v. U. S., 
13 F.2d 280. 

(2) Contempf of election Judges 
and clerks in misbehavior in office.— 
People ex rel. Rusch v. Greenzelt, 277 
IllApp. 479, error dismissed 2 N.E.2d 
817, 368 DL 847. 
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and a mere preponderance of the evidence is in¬ 
sufficient.®® 

In cases of civil contempt it has been held that 
the proof need not be beyond a reasonable doubt 
and, while a preponderance of the evidence, as in 
other civil cases, has been held siifficient,®® there is 
authority to the effect that a bare preponderance 
is not enough.®® 


In a proceeding for direct contempt wherein the 
acts took place in the presence of the court, no 
evidence or proof other than the court^s own knowl¬ 
edge is required,! or, under some authorities, per¬ 
mitted;® but where the contempt occurs outside 
the presence of -the court the court can act only 
on evidence taken.® 

The rules stated in the preceding paragraphs 


96L Cal—^Hotallng v, Superior Court, 
City and County of San Francisco. 
217 P. 78, 191 Cal 601, 29 A.L.II. 
127—Bx parte Roth. 39 P.2d 490, 
8 Cal.App.2d 226—Bx parte Lake, 
224 P. 126, 66 CaLApp. 420. 

18 C.J. p 77 note 94, p 78 note 98. 
97. TJ.S.—Oriel v. Russell, N.T., 49 
S.Ct 178, 278 U.S. 868. 73 L.Ed. 
419, affirming, C.C.A., In re Prela, 
23 F.2d 413, certiorari granted Pre- 
la V. Hubshman, 48 S.Ct. 436, 277 
U.S. 679, 72 L.Ed- 997, and affirm¬ 
ing, aC.A.. In re Oriel, 22 F.2d 409, 
which affirmed. D.C., 17 P.2d 800, 
and in which certiorari is granted 
Oriel V. Russell, 48 S.Ct 436, 277 
U.S. 679, 72 L.Bd. 997. Followed In 
CGA^ldich.. Adelberg v. Cunning^- 
ham, 33 F.2d 1013, and Jacobs v. 
Cunningham, 82 F.2d 1016, and, C. 
CLA-N.Y., In re Greenberg, 41 F.2d 
998—Coca-Cola Co. v. Feulner, D. 
CTex., 7 F.Supp. 364. 

N.J.—Hilton T. HUton. 106 A. 139, 89 
N.J.Bq. 472, affirmed 107 A. 268, 90 
N.J.Bq, 664. 

13 aj. p 78 note 6. 

Flolstloa of order 

Ill.—People V. Kowalski, 138 N-H. 
684, 807 HI 878. 

88 : HI.—Hake v. People, 82 N.B. 861, 
280 HL 174—McBride v. People, 80 
N.B. 306, 226 HL 316—Flannery y. 
People, 80 N'JSl 60. 226 HL 62. 
N.T.—In re McCormick, 117 KT.S. 
70, 132 App.Diy. 921, affirmed 90 
N.B. 1161, 196 N.T. 671. 

99. U.S.—Oriel Y. Russell, N.T., 49 
S.Ct 173, 278 U.S. 358, 73 L.Bd. 419, 
affirming In re Prela, CCA,, 28 F. 
2d 418, certiorari granted Prela v. 
Hubshman, 48 S.Ct 486, 277 U.S. 
679, 72 LbEd. 997, and affirming, 
COA., In re Oriel, 28 F.2d 409, 
which affirmed, D.C., 17 F.2d 800, 
and in which certiorari is granted 
Oriel V. RuaseU, 48 S.Ct 436, 277 
U.S. 679, 72 L.Bd. 997. Followed In 
C.C.A.Mlch., Adelberg v. Cuimlng- 
ham. 32 F.2d 1013, and Jacobs v. 
Cunningham. 82 F.2d 1016, and, C. 
CjLN.Y., In re Greenberg, 41 P.2d 
998—Coca-Cola Co. v. Feulner, U. 
C.Tex., 7 F.Supp. 864. 

Beavy Tnuden rerts oa plalntUT 
(1)' '"Ibd ^laintUCs pinat establish 
the taw and the facts relied on to 
make out the alleged contempt; but. 
as this is a proceeding to have the 
defendant adjudged guilty of a civil 


contempt, I am not prepared to say 
that the plaintiffs must establish 
their case beyond all reasonable 
doubt. . . . But the burden is 
heavy on the plaintiffs, and where 
there Is reasonable ground to doubt 
as to the wrongfulness of the con¬ 
duct of the defendant, it should not 
be adjudged in contempt"—Electro- 
Bleaching Gas Co. V. Paradon En¬ 
gineering Co., D.aN.T., 15 P.2d 854, 
866 . 

(2) "The plaintiff has a heavy bur¬ 
den to show a defendant guilty of 
civil contempt It must be done by 
'clear and convincing evidence,' and 
where there is ground to doubt the 
wrongfulness of the conduct of the 
defendant, he should not be sludg¬ 
ed in contempt'—Fox v. Capital Co., 
C.C.A.N.J., 96 F.2d 684, 686. 

l. U.S.—Cooke V. U. S., Tex., 45 S. 
Ct 390, 267 U.S. 517, 69 L.Bd. 767, 
reversing, ac.A., 296 F. 292—U. S. 
V. Landes, aOA-N.T., 97 F.2d 478 
—Bowles V. U. S., CC.A.Md., 60 F. 
'2d 848, certiorari denied 62 S.Ct 
29, 284 U.S. 848, 76 L.Bd. 560— 
Owens V. Dancy, C.aA.Okl., 86 F. 
2d 882, certiorari denied 50 S.Ct 
361, 281 U.S. 746, 74 L.Bd. 1168. 

m. —People V. Rosenthal, 18 N.E;.2d 
450, 870 III 244, affirming 13 N.B. 
2d 814, 294 IltApp. 274—^People v. 
Even, 18 N.B.2d 450, 870 Ill. 244, 
affirming 18 N.E.2d 820, 294 Ill. 
App. 607—In re Kelly’s Estate, 6 
N.B.2d 113, 365 Ill. 174, fliBi-rwitig 1 
N.E.3d 906, 286 ULApp. 148—Peo¬ 
ple V. mitlow, 191 N.B. 222, 867 
IlL 34, reversing 272 IlLApp. 7— 
People‘v. Sherwln, 188 N.B. 484, 
364 HI. 871—People v. Andalxnan, 
178 N.B. 412, i846 HI. 149—People v. 
Sherwln, 166 N.E. 618, 834 Ill. 609 
—People V. McLaughlin, 166 N.E. 
67, 384 HI. 364—People v. McDon¬ 
ald. 146 N.E. 686, 814 Ill. 648—Peo¬ 
ple V. Tomlinson, 18 NJ].2d 940 
896 lllJVpp. 609. 

Ind.—Luesse v. State, 190 N.B. 177, 
206 Ind. 480—Coons v. State, 184 
N.E. 194, 191 Ind. 680, 20 A.L.R. 
900. 

Masa—Blankenburg v. Common¬ 

wealth. 172 N.E. 209, 272 Maaa 26, 
78 A.L.R. 808, certiorari denied, 
Blankenburg v. Commonwealth of 
Massachusetts, 51 S.Ct 844, 288 U. 
S. 819, 76 L.Ed. 1486. 

N.Y.—Douglas v; Adel. 199, 17.B. 86. 
269 N.Y. 144, reversing 280 N.Y.S. 
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1005, 244 App.Div. 818, amendment 
of remittitur denied 2 N.E.2d 679 
271 N.Y. 628. 

Okl.—Lynn v. State, 260 P. 1069, 88 
OkLCr. 313. 

Tenn.—State v. Krichbaum, 278 S.W 
64, 162 Tenn. 416. 

13 C.J. p 76 note 70. 

Judge may xtlr on Judicial numoxy 
Mass—Blankenburg v. Common¬ 

wealth, 172 N.E. 209, 272 Maas. 26, 
78 A.L.R 808, certiorari denied, 
Blankenburg v. Commonwealth of 
Massachusetts, 61 S.Ct. 844, 283 U. 
S. 819, 76 L.Ed. 1435. 

Talse swearing 

(1) The court must have actual 
knowledge of the fklsity of testi¬ 
mony to support a conviction of a 
witness for false swearing without 
extraneous evidence.-People v. La 
Scola, 282 IlhApp. 328. 

(2) Court's opinion that witness Is 
falsely swearing Is insufficient— 
Hegela^y^ v. State, 166 N.B. 620, 24 
Ohio App. 108. 

(8) There must be evidence in the 
record showing on what the court 
based its conclusions.—^People v. 
Berrell, 216 HLApp. 841. 

(4) Witness’ admission In open 
court may Justify his punishment— 
People V. Freeman, 266 IlLApp. 288. 

(6) An admission some time later 
t h a n defendant's testimony may be 
sufficient if made before the same 
Judge.—People v. Berof, 11 N.E.2d 
936, 867 HI. 464, affirming 7 N.E.2d 
919, 290 IlLApp. 1. 

(6) Defendant’s admission of the 
falsity of his evidence is not gov¬ 
erned by the rules as to the proof of 
the corpus delicti in criminal prose¬ 
cutions generally.—People v. Ander¬ 
son, 18 N.B.2d 690, 294 IlLApp. .109. 
Slxeet oontampt not la Judge's pres- 
anoe 

Where a direct <iontempt occurs in 
the presence of a necessary constitu¬ 
ent part of the court, Instead of in 
the Immediate presence of the Judge, 
extrinsic evidence Is essential.—In 
re Kelly's Estate, 6 N.E.2d 118, 865 
lU. 174, affirming 1 N.B.2d 906, 285 
I11.APP. 148. 

a. HI.—People V. Tomlinson, 16 N.E. 
2d 940, 296 HLApp. 609—People v. 
La Scola, 282 HLApp. 828. 

3. HL—^People v. Rosenthal, 18 NJffl. 
2d 460, 870 HL 244, is N. 
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have been applied with reference to the sufficiency 
of evidence to support a conviction for' contempt 
in misconduct toward the court,^ misconduct in the 
presence of the court,5 misconduct of jurors,® mis¬ 
conduct affecting jurors,^ misconduct of witnesses,® 
false swearing by jurors® or witnesses,tampering 


with evidence or witnesses,suppressing evi¬ 
dence,^® making contemptuous publications,i® dis¬ 
obedience of oders of the court,such as to pay 
money,!® or to transfer^® or not to transfer!^ prop¬ 
erty, disregard of legal process,!® preventing, de¬ 
laying, or interfering with the execution of judicial 


EUd 814, 294 DLApp. 274^People 
V Even, 18 N.ll2d 460, 870 lU. 244, 
affirming 18 N.B.2<1 820, 294 HI. 
App. 607—People v. McLaughlin, 
166 N.E. 67, 884 m. 854. 

4 TT.S.—Hlgglnfl v. California Prune- 
ft Apricot Growers, aaA.N.T., 287 


F. 129. 

Art—Weldon v. State, 234 S.W. 466, 
150 Ark. 407. 

Cal— Francis v. Superior Court In 
and for Los Angeles County, 43 P. 
2d 800, 8 Cal2d 19. 

Ga-Jonas v. State, 14B S.B. 914, 89 
GaApp. 1—mcks T. Parsley, 106 S. 
K 817, 26 Ga.App. 84. 

HI— People V. Rongettl 250 DLApp. 
428, reversed 176 N.IL 292, 344 Dl. 

MlcL—Ex parte Gilliland, 280 N.W. 


68 , 284 Mich. 604. 

N.T.—Hyman Goldman Plumbing & 
Heating Corporation v. Neabit, 279 
N.T.S. 788. 244 App.Dlv. 311, af¬ 
firming 271 N.T.S. 421, 161 Mlsc. 
j4j_AgatowBkl V. Novlnsky, 208 
N.T.S. 614, 124 Mlsc. 806. 

Oil-Dancy v. Owens, 268 P. 879, 
126 Okl 37—State v. Martin, 26(1 
P. 667, 126 Okl 6L 


4 Art—Turquette v. State, 298 S. 

W. 16.174 Art 876, 66 A.Ii.R. 1226. 
Utah.—In re Schulder, 221 F. 566, 62 
Utah 691. 

4 U.S.—Clark v. IT. S., Minn., 63 S. 
Ct 466. 289 U.S. 1, 77 L-Ed. 998, 
affirming, C-CA., 61 P.2d 896. 
which affirmed, D.C„ U. S. v. Clart 
1 P.Supp. 747, certiorari granted 
Clark V. U. S., 68 S.Ct '314, 287 U, 
S. 696, 77 L.Bd. 619. 

Neb.—Rosean v. State, l'91 N.W. 819, 
109 Neb. 864. 

N.T.—In re Werra, 208 N.Y.S. 466, 
128 Mlsc. 788, affirmed 204 N.Y.S. 
957. 208 App.Div. 866, reargument 
and leave to appeal denied 204 N.Y. 
S. 967, 209 App-Dlv. 830. 


Oononalnumt of em^loymeBt 
Evidence that prospective juror 
concealed the fact of her employment 
with a corporation of which accused 
in the case under trial had been 
officers, together with other evidence 
respecting her conduct, held sufficient 
to Justify the admission of evidence 
as to the happenings In the jury 
room.—Clark v. U. S., Minn., 63 S. 
CL 466, 289 U.S. 1. 77 KEd. 998, af¬ 
firming, C.CX, 61 F.2d 696, which af- 
flnned, D.C., U. B. v. Clark, 1 F.Supp. 
747, and certiorari granted Clark V. 
U. S., 68 S.Ct 314, 287 U.S. 696, 77 
LEI 519. 

7. U.S.—Sinclair v. XJ. S., App.D.C., 


49 S.Ct 471, 279 U.S. 749. 78 L.Ed. 
938, 68 A.L.IL 1268—Gleckman v. 
U. S., dCJiuMlnn., 94 F.2d 881— 
Pesquera v. U. S., C.C.A.Porto Rico, ■ 
9 P.2d 768—Kelly v. U. S., Mont, 
260 F. 947, 168 CCA. 197, affirming, 
D.C., In re Kelly, 243 F. 696, and 
certiorari denied Galen v. U. 8., 39 
S.Gt 182, 248 U.S. 685, 63 LEd. 
438. 

Fla.—Baumgartner v. Joughln, 141 
So. 186, 105 Fla. 386, rehearing de¬ 
nied and ^affirmed 143 So. 436, 107 
Fla. 868. 

DL—People v. McZInlay, 11 N.E.2d 
983—People v. Huggins, 258 DL 
App. 238. 

Ky.—Mitchell v. Commonwealth, 268 
S.W. 818, 206 Ky. 684. 

Neb.'—McCauley v. State, 246 N.W. 
269, 124 Nab. 102-^a8lch v. State. 
196 N.W. 688. Ill Neb. 466. 

& Ark.—Splght V. State, “243 S.W. 
860, 166 Ark. 26. 

9. U.S.—Clark v. U. S.. Minn., 68 
S.CL 466, 289 U.S. 1, 77 LEd. 993, 
affirming^ C.CJL, 61 P.2d 696, which 
affirmed,-D.C., U. S. v. Clark, 1 F. 
Supp. 747, and certiorari granted 
Clark V. U. S., 63 8.Ct 814, 287 U. 

S. 696, 77 LEd. 619—Redman v. 
U. B., aCJLAria, 77 P.2d 126. 

N.Y.—In re Nunns, 176 N.Y.S. 868, 
188 App.Diy. 424, affirming 172 N. 
Y.S. 167, 104 Mlsc. 860, 87 N.Y.Cr. 
82. 

la U.S.—Bllm V. U. S., C.C.A.DL, 68 
F.2d 484. 

Wla.—State v. Meese, 225 N.W. 746, 
200 Wia 464, reversed on other 
grounds 229 N.W. 81, 200 Wis. 464. 

11 . Ky. — Davidson v. Commonr 
wealth, 280 KW. 970, 213 Ky. 221. 

Minn.—State v. Binder, 251 N.W. 
665. 190 Minn. 806. 

12 . DL—People T. Burr, 147 N.B. 

47, 816 DL 166, affirming People 

T. McCaffrey, 282 DLApp. 462, in 
which certiorari Is dismissed Peo¬ 
ple V. Burr. 147 N.E. 63, 816 DL 
186—Harrisburg Goal Mining Co. v. 
Ender Coat ft Coke Co., 272 DLApp. 
113. 

13. CaL—Ex parte Reilly, 61 P.2d 
469, 17 CaLApp.2d 66. 

Ill.—People V. Gilbert, 204 DLApp. 
97, affirmed 118 N.E. 196, 281 Ill. 
619. 

Md.—In re Lee, 188 A. 560, 170 Md. 

48, certiorari denied 66 S.CL 947, 
two cases, 298 U.S. 680, 80 LEd. 
1400. 

Maas.—Woodbury v. Commonweutb, 
8 NJD.2d 779, 


Mont—In re Nelson, 60 P.2d 365, 108 
Mont 48. 

N.J.—Appeal of Verdon, 104 A. 817, 

■ 91 N.J.Law 491. 

N.Y.—People ex reL Supreme Court 
V. Albertson, 276 N.Y.S. 361, 242 
App.Dlv. 460. 

14. Ind.—State v. Johnston, 186 N. 
E. 278, 204 Ind. 563. 

Iowa.—St George’s Soc. v. Sawyer, 
214 N.W. 877, 204 Iowa 103. 

Mo.—Robertson v. Johnson, 243 S.W. 

215, 210 Mo.App. 585. 

Mont—In re Bums, 271 P. 439, 88 
Mont 200—State v. District Court 
of Third Judicial Dlst. in and for 
Powell County, 191 F. 619, 68 Mont 
272. 

N.Y.—People V. Solomon, 271 N.Y.S. 
186. 160 Mlsc. 873. 

N.a—In re Parker, 99 S.E. 842, 177 
N.a 468. 

OkL—Atchison, T. ft S. F. Ry. Co. 
V. State, 180 P. 849, 72 OkL 271— 
Ivey V. State, 206 P. 267, 21 OkL 
Cr. 182. 

Utah.—Utah Power ft Light Co. v. 
Richmond Irr. Co., 12 P.2d 867, 
79 Utah 602. 

15. DL—People v. Elbert 217 Dl. 
App. 894. 

N,J.—Katz V. Kata, 166 A. 176, 118 
N.J.Eq. 76. 

N.Y.—In re Kananack’s Estate, 278 
N.Y.S. 898, 166 Mlsc. 86. 

R.L—Caswell v. Bathrlck. 169 A. 321, 
64 R.I. 30. 

Loss of money 

In contempt proceedings against a 
corporation officer for failure to turn 
over corporation money to receiver, 
a finding that testimony that he lost 
the money was unbelievable and was 
contradicted held sustained by the 
evldenca—Drake v. National Bank of 
Commerce of Norfolk, Ya., 190 S.E. 
302. 

1 & CaL—Ex parte Mason, 282 P. 
167. 69 Cal,App. 598.' 

17, N.Y.—AdvauM Piece Dye Works 
V. Zeller, 270 N.Y.S. 487, 160 Mlsc. 
908—Grad v. Tummlnelll, 168 N.Y. 
B. 11. 

18. U.8.—Westbrook v. U. S., C.CA. 
DL, 13 F.2d 280, affirming, D.C., U. 
S. V. Hoffman, 18 F.2d 869, affirmed, 
aC.A., Hoffman v. U. S., 18 F.2a 
278. 

Fallnre to serve 

In contempt prooeedlngs against 
a sheriff for failure to serve a court 
order, an admission of service pf, 
such order Initialed by his chief 
clerk has been held sufficient proof 
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process,larceny of papers from a judge’s office,®® 
interfering with persons or property in the custody 
of the law,2t holding one’s self out as an attor¬ 
ney,®® or misconduct in the performance of duties 
of election judges or clerks.®® 

Circumtantial evidence may he sufficient to prove 
contempt,®* but the circumstances should be in¬ 
consistent with a reasonable theory of innocence.®® 

Corroborative evidence is necessary to support a 
conviction upon the evidence of an accomplice,®® 
and such evidence must tend to connect accused 
with the contempt charged when considered sepa¬ 
rately from the testimony of the accomplice.®^' 

§ 85. Hearing and Determination 

a. Right to hearing 


b. Nature and conduct of hearing 

c. References 

d. Matters determined 

e. Findings and verdict 

a. Bight to Hearing 

Generally, a party charged with contempt has a right 
to be heard In his own defense before punishment can 
be Inflicted, although this and kindred rights may be 
waived by the alleged contemnor. 

As contempt proceedings are usually regarded to 
be criminal in nature, as discussed in' § 62 supra, 
and as the questions at issue are ordinarily ques¬ 
tions of fact,®® generally, a party charged with 
contempt must be given an opportunity to be heard 
in his own defense before punishment can be in¬ 
flicted.®® Judgment rendered without any hearing 


of Ita delivery for service.—Piorlni 

V. Plorinl. 203 N.T.S. 786, 122 MIsc. 

325. 

X9. Iowa. — BIrueger v. Municipal 
Court of Sioux City. 276 N.W. 122. 

Neb.—^Hellerlch v. Tyson, 271 N.W. 
802, 182 Neb. 286. 

20 . N.J.—In re Hayden, 184 A. 768, 
100 N.J.Ba. 60. 

21. X7.S.—Pox V. TJ. S., aC.A.W.Va., 
77 P.2d 210—Binkley v. D. S., C.a 
A.Ark.. 282 P. 244. 

N.J.--ln re Elea, 138 A. 686, 101 N. 
J.Eq. 815. 

N.T.—^In re SImIngton’s Estate, 
265 N.T.S. 326, 147 Mlso. 504. 

23. 111.—^People ex reL, Busch v. 
Freedman, 17 N.B.2d 882, 297 Ill. 
App. 78—People ex reL Busch v. 
Gilbert, App., 17 N.B.2d 287—Peo¬ 
ple ex reL Busch v. Sulll, App., 16 
N.E.2d 174—^People ex rel. Busch 
v. Savalano, 18 N.K2d 81, 298 HL 
App. 515—^People ex rel. Busch v. 
Esposito, 12 N.E.2d 916, 293 IllApp. 
629—People ex reL Busch v. Wil¬ 
liams, 11 N.E.2d 37, 292 lUJVpp. 
228—People ex rel. Busch v. Two- 
hig, 10 N.E.2d 896, 292 IIlJVpp. 681 
—People ex reL Busch v. Wojclk, 
App, 7 N5E.2d 922—People ex reL 
Busch v. Bendix. 4 N.B.2d 902, 287 
IlLApp. 372—People ex reL Busch 
V. Matthlesen, 8 N.E.2d 845, 286 
IlLApp. 615—^People ex reL Busch 
V. De Giulio, 279 IlLApp. 85— 
People ex reL Busch v. Greenzelt, 
277 IlLApp. 479, error dismissed 2 
N.E.2d 317, 368 IlL 847. 

ai. Cal^Bx parte Bellly, 61 P.2d 
469. 17 CalApp.2d 65. 

25. ,U.S.—U. S. V. Clark, D.C.Mlnn., 

1 P.Supp. 747, affirmed and remand¬ 
ed for reaentence, C.CA, Clark v. 
U. S., 61 P.2d 696, certiorari grant¬ 
ed S3 S.CL 314, 287 U.S. 697, 77 
L-Bd, 619, affirmed 68 S.Ct 466, 289 
U.S. 1, 77 L.Ed. 998. 

N.D.—State V. Babcock, 861 N.W. 849,1 
64 N.P. 288. 


26. CaL — Eotallng v. Superior 
Court, City and County of San 
Francisco, 217 P. 78, 191 Cal. 601, 
29 A,L.B. 127—Ex parte Both, 89 
P.2d 490, 8 CaLApp.8d 226. 

27. Tex.—Ex parte Kahn, 232 S.W. 
797, 90 Tex.Cr. 41. 

Xteely repeating self-serving dee- 
larations Is not corroboration.— 
Drake v. National Bank of Commerce 
of Norfolk, Va., 199 S.B. 802, 109 A 
L.B. 1617. 

as. OkL—^Burke v. Terr.,’87 P. 829, 
2 Okl. 499. 

Or.—State v. McKinnon, 8 Or. 487. 
Xssue of fact demands hearing 
Where an issue of fact is raised, a 
commitment for contempt without 
testimony or findings is error.—^Ex 
parte McLean, 275 P. '646, 161 Wash. 
192. 

Criminal contempt 
Defendants charged with contempt 
of criminal nature are entitled to 
protection afforded defendants in 
criminal cases.—Dorrian v. Davis. 
147 A 328, 106 N.J.Bq. 147. 

39. U.S.—Byals v. U. S., aCAFla., 
69 P.2d 946—Bowles v. U. S., CC. 
AMd„ 44 P,2d 115—Cooke v. U. S., 
aCATex., 296 P. 292, certiorari 
granted 44 S.CL 404, 264 U.S. 679, 
68 IbEd. 869, and reversed on oth¬ 
er grounds 45 S.Ct 390, 267 U.S. 
617. 69 L.Ed, 767. 

Ala.—Ex parte Wright, 156 So. 269, 
370. 229 Ala. 48, citing Corpus 9ur 
rls. 

CaL—Hotaling v. Superior Court, 
City and County of San Francisco, 
217 P. 78, 191 CaL 601, 29 AL.E. 
127—Ex parte Lake, 224 P. 126, 66 
CaLApp, 420. 

HL—People v. McLaughlin, 166 N.B. 
67,. 334 Ill. 864—People v. McDon¬ 
ald, 146 N,E. 636, 314 IIL 648— 
People T. Zazove, 142 N.B. 643, 311 
HL 198—People v. Spain, 138 N.H 
614, 807 HL 283—^People v. West i 
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brooks, 242 IlLApp. 338—People v. 
Berrell, 216 Ill.App. 341. 

La.—State v. Simone, 97 So. 802, 164 
La. 73. 

Me.—Charles Cushman Co. v. Mac- 
kesy, 200 A 605. 

Md.—In re Lee, 188 A 660, 664, 170 
Md. 48. olting Corpus Jtirls. 

Mass.—^Woodbury v. Commonwealth 
8 N.E.2d 779. 

Miss.—Bamsay v. Ramsay. 88 So. 
280, 125 Miss. 716, sustaining sug¬ 
gestion of error 87 So. 491, 126 
MIbs. 186, 14 AL.R. 712. 

Mont—State v. District Court of 
First Judicial Diet, in and for 
Lewis and Clark Coxmty, 191 P. 
772, 68 Mont, 276. 

Neb.—Muffly v. State, 261 N.W. 660, 
129 Neb. 334. 

N.J.—Passalc-Athenla Bus Co. v. 
Consolidated Bus Co., 186 A 282, 
100 KJ.Eq. 188. 

N.T.—Douglas v. Adel, 199 N.B. 86, 
269 N.T. 144, reversing 280 N.T.S. 
1005, 244 App.Dlv. 818, amendment 
of remltUtur denied 2 N.E.2d 679, 
271 N.T. 628. 

OkL—Martin v. Kroeger, 299 P. 472, 
149 OkL 119—^Ex parte Morse, 284 
P. 18, 141 OkL 76—Cannon v. State, 
66 P.2d 186, 58 Okl.Cr. 461—Hos- 
mer v. State, 218 P. 164, 24 Okl. 
Cr. 312. 

Or.—State v. Hubble, 278 P. 396, 128 
Or. 46, mandate recalled and modi¬ 
fied on other grounds 276 P. 679, 
128 Or. 667. 

S.D.—Simmons v. Simmons, 278 N. 
W. 687. 

Tex.—Ex parte Hill, 62 S.W.2d 367, 

■ 122 Tex. 80—Ex parte O’Plel, 246 
S.W. 664, 98 Tex.Cr. 214. 

Wash.—State v, Johnson, 18 P.2d 
36, 171 Wash. 388, adhered to 28 
" P.2d 1118, 171 Wash. 888. 

13 C.J. p 78 note 10. 

Order on review 

The rule dbes not apply to an or¬ 
der made by a court reviewing the 
decision of its commissioner flgdin g 
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or opportunity to defend is void.so However, in 
some jurisdictions, in cases of direct criminal con¬ 
tempt committed in the presence of the court, no 
hearing or trial is contemplated.®! In some states, 
and by virtue of constitutional or statutory provi¬ 
sions, punishment cannot be inflicted, even in cases 
of direct contempt, without first giving the party 
charged an opportunity to be heard in his de¬ 
fense.®® 

Generally included in the right to a hearing 
is the right to assistance of counsel during such 
hearing,^® the right to call witnesses,®^ the right 
to make a record on which an order may be re¬ 
viewed,®® and the right to a ruling on the evi¬ 
dence.®® 


Waiver of rights. A contemnor may waive his 
right to be heard in explanation or excuse of his 
conduct.®*^ 

Where the answer is, or amounts to, a plea of 
guilty, the party charged need not be given a hear¬ 
ing,®® or where defendant rests after the over¬ 
ruling of his motion to quash the proceedings, mak¬ 
ing no request to plead over or to have witnesses 
exanlined;®® and an oral hearing may be waived 
by a submission of the case on affidavits.^® 

b. Nature and Conduct of Hearing 

The conduct of the hearing, where not controlled by 
particular constitutional and statutory provisions,' Is in 
substantial conformity to that attending the hearing of 
Issues in other proceedings, as, for example, with refer- 


defendant guilty of contempt where 
the order was confeesedly based on 
the commissioner's flndlnga.--Mau v. 
Stoner, 70 P. 684. 12 Wyo. 478—131 
C.J. P 79 note 19. 

Chsxga of partiality or dlsauAlUlca- 

tiOJL 

(1) Where contempt, if any, con¬ 
sists in the filing of a paragraph 
as part of a motion for new trial 
which charges the court in strong 
language with partiality, the party 
filing such paper Is entitled to a 
hearing for determining the truth 
of the charges before a final judg¬ 
ment for contempt Is entered against 
him, notwithstanding the acta com¬ 
plained of were committed In the 
court’s presence, and It was within 
Its knowledge whether or not they 
were true.—Ex parte O’Fiel, 246 S. 
W. 664, 93 Tex.Cr. 214. 

(2) A petition suggesting dlsgual- 
iflcatlon of the judge filed In good 
faith does not constitute an act re- 
.(lulrlng immediate action to preserve 
the order and dignity of the court, 
and in such case there is no reason 
for dispensing with the opportunity 
of accused to present his defense at 
a hearing, and it Is error to impose 
a sentence without a trial of the Is¬ 
sues raised. — Commonwealth v. 
Sheasley, 167 A. 27, 103 Pa,Super. 
884. 

Whanevei tt is XMoessaxy to adduce 
erldence to determine whether or not 
a contempt has been committed, an 
opportunity must be given accused 
to make a defense.—Gonzales v. 
State, 226 N.W. 801, 119 Neb. 18. 

30. U.S.—Cooke V. XT. S., C.C.A.Tex„ 
296 P. 292, certiorari granted 44 S. 
Ct 404, 264 U.S. 579, 68 L.Bd. 869, 
and reversed on other grounds 45 
S.Ct. 890, 267 U.S. 617, 69 L.Bd. 
767. 

111.—People V. Berrell, 316 IlLApp. 
341. 

Vlch.—^People ex rel. Dougherty v. 
Tarowsky, 210 N.W. 246, 247, 236 
Kloh. 169, quoting Cbxpua Jtiks. 


Mich.—Smllay v. Oakland Circuit 
Judge, 209 N.W. 191, 236 Mich. 161. 
Okl.—Pryor v. State, 290 P. 346, 48 
Okl.Cr. 91. 

13 C.J. p 79 note 17. 

31. U.S.—U. S. V. Landes, C.C.A.N. 
T., 97 P.2d 878. 

Gal.—Halllnan v, Superior Court In 
and for City and County of San 
Francisco, App.. 81 P.2d 264. 

Fla.—State ex rel. Grebstein v. Leh¬ 
man, 129 So. 818, 100 Fla. 481, mod- 
1 ifying 128 So. 811, 100 Fla, 478. 

Ill.—Daniel Boone Woolen Mills v. 

Laedeke, 288 Ill.App. 92. 

Tenn.—State v. Krlchbaum, 278 S. 
W. 64, 162 Tenn. 416. 

32. Miss.—^Bx parte Redmond, 126 
So. 485, 166 Miss. 582. 

Ohio.—Juvenile Protective Ass’n v. 

Roebling, 18 Ohio N.P.,N.S., 386. 
Okl.—Desklns v. State, Cr., 71 P.2d 
602—Moore v. State, 272 P. 1032, 
41 Okl.Cr. 310—^Hosmer v. State, 
218 P. 164, 24 Okl.Cr. 812—Bx p. 
Sullivan, 188 P. 816, 10 Okl.Cr. 
465, Ann.C:as.l916A 719. 
Constltational <‘z4rht to be hsaxd” 
In contempt proceeding means right 
of .accused to Inboduce evidence In 
formal orderly manner In Justifica¬ 
tion or in mitigation of offense and 
to have such evidence considered be¬ 
fore judgment in contempt is ren- 
dered.—Bx parte Morse, 284 P. 18, 
141 Okl. 76—Cannon v. State, 66 P.2d 
136, 68 Okl.Cr. 461—^Hosmer v. State, 
218 P. 164, 24 Okl.Cr. 312. 

Secord held to show heaziag 
Okl,—Desklns v. State, Cr., 71 P.2d 
602. 

33L Fla,—Baumgartner v. Joughln, 
141 So. 186. 106 Fla. 336, rehearing 
denied and affirmed 148 So. 436, 107 
Fla. 858. 

m ALkbaana there is no right ac¬ 
corded by law to one accused of con¬ 
tempt to be heard by counsel.-Bx 
p. Hamilton, 61 Ala. 66. 

lu cues of direct oomtempt the of¬ 
fender need not be accorded the u- 


sistance of counsel.—Cooke v. U. S., 
Tex., 45 S.Ct. 890, 267 U.S. 617, 69 
LuBd. 767, reversing, C.C.A., 295 F. 
292—Owens v. Dancy, C.C.A.OkL, 86 
P.2d 882, certiorari denied 50 S.CL 
861, 281 U.S. 746, 74 L.Ed. 1158. 

Party held represented 
A failure by a court to appoint 
counsel for one charged with con¬ 
tempt is not error where the party la 
represented by the attorney for his 
codefendant.—Conley v. U. S., C.C. 
A.Mlnn., 69 F.2d 929. 

34b FUu—Baumgartner v. Joughln, 
141 So. 185, 106 Fla. 836, rehear¬ 
ing denied and affirmed 148 So. 486, 
107 Fla. 868. 

Right to confront and examine wit¬ 
nesses see infra subdivision b of ■ 
this section./ 

36. Wash,—State v. Johnson, 18 P. 

2d 35, 171 Wash. 388, adhered to 28 
P.2d 1118, 171 Wash. 888. 

36. Iowa.—Joyner v. Utterback, 196 
N.W. 694, 196 Iowa 1040—Mc- 
Glasson v. Scott, 88 N.W. 974, 112 
Iowa 289. 

37. Iowa.—Coyle v. Sawyer, 200 N. 

W. 721, 198 Iowa 1022, 

Or.—State v. La Follett, 284 P. 288, 
132 Or. 257. 

Action held waiver 
Defendant’s statement in contempt 
proceedings that he would stand on - 
demurrer to affidavit was an express 
waiver of'all defenses, except ob¬ 
jection to legal sufficiency of affi¬ 
davit—State V. La Follett supra. 

sa U.S.—Cooke V. U. S., C.CJtTex., 

296 F. 292, certiorari granted 44 
S.Ct. 404, 264 U.S. 679, 68 L.Bd. 
869, and ;reversed on other grounds 
45 S.Ct 390, 267 U.S. 617, 69, L.EId. 
767, 

18 C,J. p 79 not© 18. 

89. Colo.—Zobel V. People, 111 P. 
846, 49 Colo. 142. 

40. N.T.—Matter of Hltchlngs, 108 
N.T.S. 661. 128 App.Div, 797. 
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ence to time, presence of accused, reception of evidence, 
and questions of law and fact. 

The procedure for the hearing and determina¬ 
tion of contempt may be provided by the legisla- 
ture*i and, in the absence of a contrary provi¬ 
sion, on the formation of an issue on constructive 
contempt, witnesses are called and trial is had as 
in other cases.^^ A direct contempt may be pun¬ 
ished by order of the presiding judge after such 
hearing as he may deem just and necessary, ^3 and 
he may adopt any mode of trying the question of 
contempt which he deems proper if the person 
charged has an opportunity for explanation and 
defense.^^ Defendant may waive irregularities of 
procedure^® and it has been held that he cannot 
complain where he has had an opportunity to pro¬ 
cure the assistance of counsel and present relevant 
evidence.^® One jointly charged is not entitled to 
a separate trial, ^7 nor is a person charged with 
contempt entitled to submit the question of his guilt 
to some other tribunal.^® 

JiVne for hearing; continuances. Unless re¬ 
strained by provisions of statute,^® the court may 
fix the time or term of court at which contempt 
proceedings shall be heard;®® but reasonable time 
must always be allowed accused to appear and an¬ 
swer,®^ although it has been held that the time 
allowed lies in the court's discretion and forms 


no ground for an appeal.®® It has been held that, 
where the party is in custody on an attachment, 
he will be entitled to a hearing before any other 
matter is presented to the court.®® One detained 
in contempt proceedings, who has made no effort 
to obtain a hearing before the trial court, is not 
entitled to discharge in a habeas corpus proceedings 
on the ground of delay.®^ Where, in the course of 
a trial, a direct criminal contempt is committed 
and the court, at the time, takes cognizance there¬ 
of, the postponement of a hearing does not consti¬ 
tute a condonation, which would render the court 
without jurisdiction subsequently to conduct a hear¬ 
ing and assess punishment.®® 

Where a parly considers that the notice af¬ 
forded him is unreasonably short, he should ask 
for a continuance.®® A motion for a continuance 
for illness should be supported by a suflScient state¬ 
ment of a physician.®^ It i^ discretionary with the 
court to allow a continuance to secure further evi¬ 
dence®® or to prepare a defense.®® 

On nonappearance of accused, the court may 
properly continue the proceedings without disposing 
of the matter.®® 

Presence of accused and confrontation of wit¬ 
nesses. It has been held that an order or judg¬ 
ment committing an alleged contemnor to impris- 


4L Cal.—Briggs v. Superior Court 
In an4 for Loa Angeles County, 297 
P. 3, 211 Cal. 619. 

Sxocednre halUL soflLolsBt 
Procedure la contempt proceedings 
wherein accused were given every 
advantage by court by filing cita¬ 
tion, followed by affidavit of state’s 
attorney setting forth facts In de¬ 
tail concerning alleged contempt and 
then by trial before court In which 
accused were represented by coun¬ 
sel, confronted by witnesses, afford¬ 
ed opportunity to cross-examine, pro¬ 
duce witnesses, offer testimony and 
to be heard In argument by counsel, 
was sufficient—In re Lee, 183 A. 660, 
170 Md. 43. certiorari denied 66 S.Ct 
947 (two cases), 898 U.S. 630, 80 L. 
Bd. 1400. 

4B. Cal.—Llndsley v. Superior Court 
of California, In and for Humboldt 
County, 245 P. 212, 76 CaLApp. 419. 
«. Md.—Hltselberger v. State, 196 
A. 288. 

44 . OkL—Moss T. Arnold, Cr- 76 P. 
2d 491. 

46 . N.J.—In re Hayden, 189 A. 328, 
101 Njr.H<l. 861. 

48 , U.S.—S. V. McGk>vem, C.C.A. 
N.T., 60 P.2d 880, certiorari de¬ 
nied McGovern v. U. S,. 53 S.Ct 96, 
287 U.a 650, 77 L^Bd, 661, affirm¬ 


ing. D.a, U. a V. McGovern, 1 P. 
Supp. 568. 

47 . III.—People V. Madel, 168 N.H. 
882, 337 UL 169. 

Joint hearing proper 
Hearing of evidence against ac¬ 
cused at same time as hearing of 
evidence agalimt other persons who 
allegedly committed contempt on day 
prior to that committed by accused 
was proper, where evidence was al¬ 
most Identical and trial Judge would 
have no difficulty In sepamtlng, In 
his mind, facte charged against ac¬ 
cused and facts charged against oth¬ 
er persons.—Russell v. U. S., C.aA. 
Minn., 86 F.2d 389. 

48 , Wash.—State v. Johnson, 18 P. 
2d 86, 171 Wash. SBS, adhered to 28 
P.2d 1118, 171 Wash. 388. 

fB. Kan.—State v. Pishback, itfo P. 

656, 79 Kan; $79, 681. 

N-T.—People V. RIc^ 10 N.T.S. 270, 

' 67 Hun 62. 

13 C.J. p 79 note 20. 

60. U.S.—^In re Maury, Mont, 205 
P. 626, 128 C.C.A. 642. 

IS C.J. p 79 note 21. 

5L OkL—Cannon v. State, 65 P.2d 
186, 58 OkLCr. 451—Wofford v. 
State. 248 P. 988, 88 OkLCr. 288— 
Emery v. State, 232 P. 128, 29 Okl. 
Ct. 29. 

13 CmT. p 79 note 22. 
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Oonvletloii held proper 
Where disbarred attorney filing 
contemptuous aflEldavlt In his own 
case was given five days after serv¬ 
ice of order to' answer and ampla 
opportunity to make all available- 
defenses on hearing at which an¬ 
other Judge presided, conviction for 
contempt was .proper. — Ex parte- 
Bowles, 166 A. 169, 164 Md. 818. 

68 . S.C.—Columbia Water Power Co.. 

V. Columbia, 4 SvC. 388. 

68 , Md.—Blnney's Case, 2 Bland 29., 
64. W.Va.—Kirby v. Newlon, 180 S.. 
86 , 100 W.Va. 70. • 

66 . Okl.—rHarmon v. State, Cr., 60' 
P.2d 404. 

6 a Ind.—Lane v. Campbell, 14 N.B. 
2d 552. 

57 . Ky.—Talbott v. Commonwealth, 
270 S.W. 82, 207 Ky. 749. 

5a Mass.—^Blankenburg v. Common¬ 
wealth, 167 N.E. 693, 260 Mass. 369. 

59. U.S.—Cooke V. U. S., C.C.A.Tex., 
295 P, 292, certiorari granted 44 a 
Ct 404, 264 U.S. 679, 68 L.Ed. 869, 
^d reversed on other grounds 46 
act 890, 267 U.S. 617, 69 L.Bd. 
767. 

60. Mont—State ex reL Riley v.. 
District Court of Second Judicial 
Diet In and fot Silver Bow Coun¬ 
ty. 64 P.2d 116, 103 Mont. 676. 
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oiunent on a charge of direct contempt made in 
his absence is void.*i One accused of crimmal 
contempt may, it has been held, be tried, convicted, 
and fined after having been duly served with proc¬ 
ess, although he has not appeared, but he cannot 
be punished by imprisonment unless he is present 
before the court.*^ A party who does not appear 
at the time set for hearing after a continuance 
has been granted, but is represented by counsel, 
cannot complain that his right to be present has 
been violated.®* A claim that defendant was not 
personally present in open codrt at the time when 
the order of contempt was entered is not'valid, 
where the officers of defendant corporation were 
present.®* 

While it has been held that a constitutional pro¬ 
vision giving accused in criminal prosecutions the 
right to meet witnesses against him face to face 
does not preclude the use of depositions in a crim¬ 
inal contempt proceeding,®® under the rule that 
one who is accused of crime is entitled to have 
the facts by which his guilt is determined and 
his punishment fibced established by oaths of wit¬ 
nesses subject to cross-examination and impeach¬ 
ment, it has been held that a person charged with 
a criminal contempt cannot be convicted on evi- 

m. , OkL—Ex parte Dawes, 239 P. 

689, 81 OkLCr. 897. 

m. N.J.—In re Hayden, 189 .A. 828, 

100 N.J.Ea. 861. 

Appearance and representation by at¬ 
torney see supra S 81 &• 
nw. lefal evidenoe on wUch con¬ 
viction noay be had in the absence 
of defendant must consist in the 
afflTdavits served, since it would be an 
idle gesture for the court to sit and 
hear oral testimony when defendant 
Is absent after due and legal notice 
and is not represented by counsel.— 

In re Hayden, supra. 
flS, Porto Rico.—Ex p. Bird, 4 Porto 
Rico 228. 

64. m— People V. Securities Dis¬ 
count Corporation, 198 N.B. 681, 

361 IIL 651, affirming 279 HLApp. 

70. 

08t Neb.—State ex rel. WWght v. 

Barlow, 271 N.W« 282, 182 Neb. 166. 

98. N.J.—In re Glauberman, 152 A. 

660, 107 l^.J.Eq. 884—Dorrian v. 

Davis, 147 A. 388, 106 N.J.Eq. 147 
—In re Hayden, 189 A. 828, 101 N. 

JJSq. 861—Passaio-Athenla Bus Co. 

V. Consolidated Bus Co., 185 A. 282, 

100 N.J.Eq. 188. 

67. N.J.T-In re Hayden, 189 A, 828, 

101 KJ.Eq.. 861—Passaic-Athenla 
Bus Co. V. Consolidated Bus Co., 

185 A 282, 100 N.jr.Eq. 188. 

N.J.—Passdlc-Athenla Bus Co. 

V. Consolidated Bus Co., supra. 


dence consisting of affidavits alone without the pro¬ 
duction of witnesses in open court,®® unless he has 
waived his rights.®? Although there is apparently 
contrary authority,®* it would seem that accused 
may waive his right to confront the -witnesses by 
the filing of affidavits in his own behalf and con¬ 
senting to a hearing without objection®® or where 
he purposely absents himself from the hearing.?® 

Reception of evidence. On proceedings for direct 
contempt, no e-vidence need be introduced to show 
what is .already manifest?^ At a hearing on issues 
joined, competent evidence must be produced,?® al¬ 
though the court need not look outside of record 
evidence.?* Both parties are entitled to introduce 
evidence.?* A refusal to hear evidence offered by 
defendant to purge himself is an abuse of discre¬ 
tion.?® A statutory provision which accords a 
defendant in a criminal case the privilege of making 
a statement not under oath has been held to have 
no application *to a trial for criminal contempt.?® 
•On the return of an order to show cause in a 
criminal contempt proceeding, respondents could 
testify and be cross-examined, but cannot be com¬ 
pelled to testify against themselves.?? 

It is discretionary with the trial court to reopen 
the case for the introduction of further evidence?* 

wUle cause vraa still pending, al¬ 
lowing judges to testify was held 
not improper, where testimony re¬ 
lated only to question of Intent and 
was undisputed.—ha ce Nelson, 60 
B.2d 865, 103 Mont 43. 

73. Cal.—^Llndsley v.-Superior Court 
of California, In and for Humboldt 
County, 245 P. 212, 76 Cal.App. 419, 
Hhtexiality of question 
In view of Code 1897 i! 4461, 4466, 
6270, court has no authority to order 
imprisonment of witness who refuses 
to give testimony before grand Jury, 
unless It inquires sufficiently into 
proceedings to determine whether or 
not vrltness has declined to testify 
to material matters, and the inquiry 
is lureserved of record, unless mate¬ 
riality of evidence sought appears 
from form and substance of ques¬ 
tion asked.—Hobson v. District Court 
of Linn County, 177 N.W. 40, 188 
Iowa 1062. 

7A Ind.—Denny v. State, 182 NJJ. 
318, 208 Ind. 682. 

Wash.—Oregon Motor CJarage v. Wil¬ 
son, 220 P. 758, 127 Wash. 257. 

75. Ga.—^Lewis v. Theodoro, 126 S. 
E. 168, 88 Ga.App. 355. 

76. Ga.—Carson v. Ennis, 92 S.E. 
221,' 146 Ga. 726, L.A.A1917E 660, 

N.J.—Dorrian v. Davis, 147 A 
888 , 106 N.J.E^ 147. 

7a Okl.—Ivey v. State, 206 P. 267, 
21 OkLCr. 182. m , , ' 


69, N.J,—^In re Glauberman, 152 A 
650, 107 N.J.Bq. 384—In re Hay¬ 
den. 139 A 328, 101 N.I.Eq. 361. 
TO. N.J.—^In re Hayden, supra. 

71. HL-People v. Sherwln, 166 N.B. 
613, 834 111. 609—People v. Ron- 
gettl, 250 HLApp. 428, reversed on 
other ground 176 N.E. 292, 844 
Ill. 107. 

Court Bisy act on Judicial knowl- 
edge, and refusal to permit accused 
to read into record testimony with¬ 
in such knowledge was not error.— 
Blankenburg v. Commonwealth, 172 
N.E. 209, 272 Maas. 25, 78>AL.R. 808, 
certiorari denied Blankenburg v. 
Commonwealth of Massachusetts, 61 
S.Ct 344, 283 U.S. 819, 75 L.Ed. 1435. 

7a Cal.—Hotallng v. Superior Court, 
City and County of San Francisco, 
217 P. 73, 191 Cal. 601, 29 AL.R. 
127—Ex parte Roth, 89 P.2d 490, 
8 CaLApp.2d 226. 

HI.—See People v, Frledlander, 199 
HLApp. 300. 

Outward foots and inferences to be 
drawn In a contempt proceeding 
should he ascertained from testi¬ 
mony In the usual way.—Baumgart¬ 
ner V. Joughln, 141 So. 185, 105 Fla. 
385, rehearing denied and affirmed 
148 So. 436, 107 Fla. 868. 

Vestimonx of Judges 
In contempt proceeding for news¬ 
paper's publication of Inaccurate re¬ 
port ,ot supreme court’s decision 
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or to permit examination of exhibits by a hand¬ 
writing expert’^8 

In a statutory contempt proceeding against elec¬ 
tion judges, the court has authority to recount bal¬ 
lots and is not restricted to oral testimony exclu¬ 
sively.*® 

Jury trial. The right to a jury trial in contempt 
proceedings is considered in the C.J.S. title Juries 
§ 79, also 35 CJ. p 194 note 13-p 195 note 22. 

Questions of law and fact. The question of 
whether or not a particular act constitutes a con¬ 
tempt^ is a question of law for the court* ^ and it 
is also for the court as a trier of the facts to de¬ 
termine whether such acts were committed-** So 
it has been held that the court is the judge of both 
the facts and the law.** Where the case is sub¬ 
mitted to a jury, the province of the jury is lim¬ 
ited to the determination of questions of fact es¬ 
tablishing the guilt or innocence of accused.** 

Argtunent of counsel. The announcement by the 
court that it does not consider argument necessary 
is not an arbitrary refusal to hear, argument.** 

c. References 

Reference may be made of particular queetlone or It- 


eues arising at a hearing for contempt to a referee, mat¬ 
ter, or other designated person, at the ditcretlon of tin 
court. 

Particular questions or issues on which to take 
testimony may, within the discretion of the court, 
be referred to a referee, master, or other designat¬ 
ed* person,*® and. it is common practice to order 
such a reference when there is a general denial 
of the charge not amounting to a purgation,*^ or 
when the evidence is so uncertain as to the char¬ 
acter or extent of the allied contempt that the 
court is unable properly to assess the damages or 
determine the punishment.** The court is not 
bound by the findings of fact or conclusions of 
such person.** However, where it appears to the 
satisfaction of the court from the showing of de¬ 
fendant in answer to the rule nisi that no contempt 
has been committed, the court will not direct a ref¬ 
erence.*® It has been held that a master cannot 
receive ex parte affidavits unless specially author- 
iaed in the order of reference ;®i that the fact that 
a referee takes and reports to the cdurt only part 
of the testimony is waived where no motion is 
made to require him to take additional testimony;** 
and that the continuance of contempt proceedings 
at the request of respondent, for the purpose of 
taking further testimony before a referee, does 


79. Mass.—^Blankenburg v. Common¬ 
wealth, 172 N.E. 209, 272 Mass. 26. 
73 A.L.IL 808, certiorari denied 
Blankenbarg r. Commonwealth of 
Massachusetts, 61 S.Ct 844, 283 U. 
S. 819, 76 LJkL 1435. 

80. m—People ex reL Rusch v. 
Montesano, App., 12 N.E.2d 915— 
People ex rel. Rusch v. WlUlams, 
11 N.E.2d 87, 292 IlLApp. 228, 

ai. U.S.—Owens t. Dancy, C.CA. 
OkL, 36 P.2d 882, certiorari denied 
60 S.Ct 861, 281 U.S. 746, 74 L.Ed. 
1158. 

Chu—Withers v. State, 103 8,K 786, 
25 Ga.App. 621. 

Dl.—People V. Gilbert, 118 N.B. 196, 
281 HI. 619. affirming 204 IlLApp. 
97. 

See Chicago & Vicinity Hungarian 
Benev. Soa v. Chicago & Suburb 
Hungarian Aid Soc„ 205 IlLApp. 
636, affirmed 118 N.E. 1012, 283 HL 
99. 

Ind.—Dale v. State, 160 N.E. 781, 198 
Ind. 110, 49 A.L.R. 647, error dis¬ 
missed 47 S.Ct. 832, 278 U.S. 776 71 
L.Ea. 886. and 47 S.CL 691, 274 IT. 
S. 744, 763, 71 L.Ed. 1322. 


SSL U.S.—U. S. V. Landes, C.CA-N. 
T., 97 P.2d 378—^Russell, y. TJ. S., 
C.CJLMlnn:, 86 P.2d 389. 

Cal.—Ruppe V. Superior Court In and 
for Los Angeles County, 16 P.2d 
197, 127 Cal.App. 118. 
yia.—Baumgartner v. Joughln, 141 
So. 186, 106 Pla. 386, r^earing de¬ 


nied and affirmed 148 So. 486, 10 
Fla. 868. 

Ga.—Carson v. Ennis, 92 S.B. 22; 

146 Ga. 726, L.R.A.1917B 660. 
ni.—In re Kelly’s Estate, 6 N.E.2 
113, 366 IIL 174, affirming 1 N.E.2 
905, 286 DLApp. 148. 

Neb.—State y. Lovell, 222 N.W. 621 
117 Neb. 710. 

Prlma faoie oue 

When affidavit is filed In contemp 
proceeding, Judge must decide wheth 
er prlma facie case of contempt I 
made, and, if so, what steps to toir 
to punish it, affidavit being eviden 
|tlary and its purpose to advise’th 
Judicial mind.—^Robertson v. State 
104 So. 661, 20 Ala-App. 614. 

H U.S.—^Marcus v., Pennsylvani) 
Trust Co. of Pittsburgh. aaA.Pa, 
23 P,2d 803, affirming, D.C., In r( 
Marcus, 21 P.2d 483. 


M, Okl.—^Parmers' State Bank o 
Texhoma v. State, 164 P. 182, 1 
OkLCr. 288, L.ILA.1917E 651. 
Advisory oplaloa 

- Where chancellor in contempt pro 
ceeding transferred case to common 
law court for trial of question o: 
whether or not defendant had vlo 
lated order of court, and not for th( 
trial of the question of contempt 
verdict of the Jury was not blndlni 
on the chancellor, but was mereh 
advisory, and the fact that Jury*i 
verdict was not unanimous did noi 
affect vaUdity of the proceeding, ant 


the chancellor should exercise Inde¬ 
pendent Judgment in addition tonuch 
advice, and determine for himself 
whether or not there was a violation 
of his order.—Gibson v. Rogers, 109 
S.W.2d 402, 270 Ky. 169. 

Fsrsmptoiy lastroetlon to find de¬ 
fendant not guilty of the charge that 
he had offered to pay member of 
jury panel a certain sum to qualify 
as Juror and hang Jury held not Jus¬ 
tified by the evidence.—Mitchell v. 
Commonwealth. 268 S.W. 818, 206 Ey. 
684. 

8 B. Idaho.—Vollmer v. Vollmer, 266 
P. 677, 46 Idaho 97. 

8 & Ohio.—In re Contempt Proceed¬ 
ings, 11 Ohio N.P.,N.S., 193. 

13 C.J. p 79 note 26. 

87. N.H.—State v. Matthews, 17 N. 
H. 450. 

N.T.—^People v. Alexander, t Hun 

211 . 

88 . Ohio.—PiUiod v. Searles, 166 N. 
K 231, 282, 116 Ohio St 694, quot¬ 
ing Ctorpns Juris. 

13 C.J. p 79 note 28. 

8 ^ Mo.—Clark v. Reardon, App., 104 
S.W.2d 407. 

9a N.T.—Conover v. Wood, II N.T. 

Super. 682, 5 Abb.Pr. 84. 

91. N.T.—Gumming v. Waggoner, 7 
Paige 608. 

18 C.J. p 80 note 80. 

98. Or.—State v. Frost 86 P. 177, 
48 Or. 236. 
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not render a subsequent hearing before the judge 
after adjournment, on the report of the referee, a 
hearing at chambers.^* It is proper for a referee 
to refuse to allow the state permission to amend 
its information by the addition of a new count, 
where the issues in the original action have already 
been formulated in court,or to rule on objec¬ 
tions to testimony, since the court will base its 
opinion only on evidence which it deems compe- 
tent.85 

d. Matters Determined 

Ai no consideration may be given to Incidental or 
collateral questions, the inquiry on a contempt hearing Is 
limited to the Issues. 

The inquiry on a hearing for contempt is lim¬ 
ited to the issues,®® and no consideration will be 
given to incidental or collateral questions.®'^ Ac¬ 
cordingly, title to property cannot be tried in a 
contempt proceeding;®® thus, the title to property 
attached in the hands of a receiver cannot be set¬ 
tled in a- proceeding to punish the ofl5cer for con¬ 
tempt in making the attachment,®® although this 


rule does not prevent the court from passing on 
an issue as to whether the receiver is in actual 
possession of the property interfered with.^ Like¬ 
wise, no consideration will be given to acts com¬ 
mitted subsequent to those charged.® Accordingly, 
where the contempt proceeding is based on the 
alleged violation of a judicial order or decree, such 
order or decree may be examined only with a 
view to ascertaining whether it was coram judice,® 
and inquiry into the merits of the order or decree 
will not be allowed.* Also, a contempt proceeding 
against an attorney cannot properly be heard 
simultaneously with a proceeding to discipline the 
attorney as such.® 

e. Findings and Verdict 

in some Jurisdictions findings of fact are required. A 
verdict when rendered may be corrected as to formal 
matters. 

In some jurisdictions, in some instances by vir¬ 
tue of statutory requirement, findings of fact are 
essential to support a judgment for contempt.® In 
other jurisdictions, although the making of findings 


S3. S.C.—Lorlck v. Motley, 48 S.B. 

614, 69 S.C. 667. 

18 C.J. P 80 note 82. 

94. Neb.—State* ex rel. Wright v. 
Barlow, 271 N.W. 282, 132 Neb. 166. 

95. Iowa.—State v. Baker, 270 N.W. 
859. 

9& HI.—People ex rel. Sokoll v. Mu¬ 
nicipal Court of Chicago, 276 HI. 
App. 102, affirmed 194 N.B. 242, 369 

m. 102. 

Ohio.—Iron Molders' Union of North 
America v. I. ft B. Greenwald Co., 
4 Ohio N.P..N.S., 161, 180, affirmed 
L ft B, Greenwald Co. v. Iron Mold¬ 
ers’ Union of North America, 84 N. 
E. 1128, 77 Ohio St. 618, 62 Clnc.L. 
Bui. 601, 60 Ohio Law 606. 

Pa.—In re Capuzzl's Estate, 148 A. 

48, 298 Pa. 71. 

13 C.J. p 80 note 88. 

Season for rols 

Contempt Is only a summary pro¬ 
ceeding to enforce obedience to 
court's orders and the main Issue 
only concerns the court and defend¬ 
ant In rula—Dugas ft: Le Blanc v. 
Port Barre Timber & Tie Co., 80 So. 
203, 144 La. 71. 

VodUoation of decree 
Where a final decree in a suit to 
establish a right of way was claim¬ 
ed to be erroneous, reconstruction 
may not be had by means of a con¬ 
tempt proceeding against a partsf 
who had complied therewith.—^Pren- 
guber V. Agostini, Mass.. 2 N.B.2d 
487. 

Violation of alaotlon. law 
In proceeding to punish defendants 
for contempt committed while acting 
as Judges at a primary election, court 


held to have Jurisdiction to deter¬ 
mine whether defendants had violat¬ 
ed provisions of the Primary Elec¬ 
tion Law,—^People ex rel. Rusch v. 
Freedman, 17 N.B.2d 332. 297 IlLApp. 
78. 

97. Idaho.—Greene v. Bdglngton, 
214 P. 761, 37 Idaho 1. 

18 C.J. p 80 note 33. 

80, Idaho.—Greene v. Bdglngton, su¬ 
pra. 

La.—^Dugas ft: Le Blanc y. Port Barre 
Timber & Tie Co., 80 So. 203, 144 
La. 71. 

Mont—State ex rel. Lloyd v. Dis¬ 
trict Court of Third Judicial Dist 
in and for Deer Lodge County, 72 
P.2d 1014. 

N.T,—Burton v. Jurgensen, 244 N.T. 
S. 320, 138,MUc. 69. 

99. N.T.—Albany City Bank v. 
Schermerhom, 1 Clarke 297, re¬ 
versed on other grounds 9 Paige 
372, 88 Am.D. 661, jeversed on 
other grounds 10 Paige 263. 

1. Cal.—Strain v. Los Angeles Coun¬ 
ty Super, Ct, 142 P. 62, 168 Cal. 
216, Anu.Cas.l916D 702. 

18 C.J. p 80 note 86. 

Sk N.M.—Nunn v. Sikes, 216 P. 493, 
28 N.M. 628. 

13 C.J. p 80 note 37. 

3. Ill—Flannery v. Peo., 80 N.B. 60, 
225 Ill. 62. 

Neb.—^Nebraska Children's Home Soo. 

v. State, 78 N.W. 267, 67 Neb. 766. 
Ohio.—Iron Molders' Union of North 
America v. L & B. Greenwald Co., 
4 Ohio N.P.,N.S., 161, 180, affirmed 
I. & E. Greenwald Co. v. Iron 
Molders* Union of North America,] 
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84 N.B. 1128, 77 Ohio St 618, 62 
Cinc.L.Bul. 601, 50 Ohio Law 506. 
4u Ohio.—Iron Molders* Union of 
North America v. I, ft; B. Green¬ 
wald Co., supra. 

Utah,—Ophir Creek Water Co. v. 
Ophlr Hill Consol. Mining Co., 216 
P. 490, 61 Utah 551. 

18 C.J. p 80 note 39. 

Xatteis Bdjndloatsd 
In proceeding to punish defendant 
in Judgment creditor's action to set 
aside transfers of property for con¬ 
tempt, trial court's finding that mon¬ 
eys were received by defendant in 
trust was conclusive on court In con¬ 
tempt proceedings.—^Polo v. Stern, 
291 N.T.S. 907, 161 Misc. 264, modi¬ 
fied, 291 N.T.S. 911, 249 App.Dlv. 638, 
motion denied 292 N.T.S. 468, 249 
App.Div. 817. 

5w Ill.—Wayland v. City of Chicago, 
15 N.B.2d 616, 369 Ill. 43. 

& Mont—^In re Bums, 271 P. 439, 
83 Mont 200. 

Neh.—In re Flnegold, 198 N.W. 672, 
110 Neb. 720, reversing 194 N.W. 
.793,, 110 Neb. 720. 

N.C.—In re Hege, 172 S.B. 346, 205 
N.C. 626. 

S.D.—Simmons v. Simmons, 278 N. 
W. 587. 

Utah.—State v. Bartholomew, 88 P.2d 
763, 85 Utah 94—Jones v. Cox, 87 
P.2d 777, 84 Utah 668. 

Wash.—State v. Plese, 235 P. 961, 
134 Wash. 443. 

13 C.J. p 81 note 58. 

Walvax 

I Defendant did not waive failure of 
court to make findings of fact in con¬ 
tempt proceedings, although he did 
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of fact is proper J a failure to make them is not 
necessarily fatal.^ Findings of fact, when made, 
should embrace all issues of fact and be adequate 
to support the conclusion reached,® although in 
proceedings for contempt against a corporation a 
finding that the return of the rule on its agents 
was sufficient and discharging them does not pre¬ 
vent adjudging the corporation in contempt with¬ 
out specification as to the agents, or as to the place 
or time whA the order was violated.^® It has 
been intimated that a finding in a contempt pro¬ 
ceeding is res judicata in a subsequent criminal 
action.li 

The court may add words to the verdict which 
arc not a prerequisite to its validity.^® 

§ 86. Judgment or Order 

a. Necessity 

b. Time of rendition 

c. Requisites and validity 

d. Alternative or conditional judgments 

or orders 

e. Partial invalidity 

f. Opening, modifying, and stay 

a. Necessity 

An adjudication, conviction, or Judgment holding the 


17 C.J.S. 

party guilty of contempt la a prerequialte to punishment 
therefor. 

Before a person can be punished for a contempt, 
it must appear that there has been a valid ad¬ 
judication and conviction or a judgment or order 
adjudging the party guilty of a contempt of court.^® 
It has been held, however, that, where a commit¬ 
ment is made until property is delivered as ordered, 
it is not necessary that a judgment finding the 
person guilty of contempt of court appear;^* and 
also that an adjudication of contempt by the court 
is itself a conviction.^® 

b. Time of Rendition 

The Judgment or order may be rendered forthwith In 
case of a direct contempt and in the case of a construc¬ 
tive contempt is ordinarily pronounced Immediately at 
the conelueion of the hearing. In either case it may be 
postponed in the discretion of the court. 

In direct contempt judgment may be given forth- 
with.i® However, the passing of sentence may be 
deferred in order to enable explanation of the ac¬ 
tions to the court to advise it as to the measure 
of punishment.i'^ Further, defendant may be af¬ 
forded the right to secure a determination of an 
appellate court before sentence is pronounced in 
the trial court’s discretion.^® 
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not request them until long after 
Judgment had been made.—State v. 
Plese, supra. 

7. U.S.—Ryals v. U. S.. C-CULPla.. 
- 69 F.2d 946. 

B. U.S. — Aerovox Corporation v. 
Concourse Mectric Co., CC.A.K.r., 
90 F.2d 616. 

9. Or.—State v. Stillwell. 167 P. 970, 
80 Or. 610. 

Utah.—State v. Bartholomew, 88 P. 

2d 753, 86 Utah 94. 

Basis of flndlng hdld erroneous 
Under an Information charging a 
Juror with contempt for committing 
perjury on the voir dire examination, 
a finding of contempt cannot he bas¬ 
ed on the Juror's acts after accept¬ 
ance as a Juror, but such acts may 
be considered on the question of the 
Juror's state of mind when examined. 
—U. S. V. Clarlt. D.aMinn., l F.Supp. 
747, affirmed and remanded for re¬ 
sentence, CC.A.. Claric T. U. S., 61 F. 
2d 696, certiorari granted 63 S.Ct 
314, 287 U.S. 696, 77 L.Bd. 619, af¬ 
firmed 63 S.Ct 466, 289 U.S. 1, 77 L. 
m. 998. 

nadJagg which are mere oondu- 
sieas will not support Judgment.— 
State r. Bartholomew, 88 P.2d 768, 
86 Utah 94. 

liadlaga held proper or snfloleat 
In contempt proceeding based on 
accused's alleged newspaper publica¬ 


tion of article concerning grand Jury, 
finding that article was addressed to' 
and Intended to affect investigations 
of grand Jury was sustained by thej 
evidence. 

CaL—Bx parte Reilly, 61 P.2d 469, 
17 CaLApp.2d 56. 

Ill.—In re Kelly's Estate, 1 NJ5.2d 
906, 286 ULApp. 148, afSrmed 6 N. 

B. 2d 113. 366 HI. 174—People v. 
Securities Discount Corporation. 
279 ULApp. 70, affirmed 198 N.E. 
681, 361 III 66L 

Utah.—^Utah Power ft Light Co. v. 
Richmond Irr. Co., 12 P.2d 357, 79 
Utah 602. 

10k S.C.—State V. Cape Fear Lumber 
Co., 61 S.II 878, 72 S.C. 822. 

IL U.S.—Shore v. U. S., 66 F.2d 490, 
61 APP.D.C. 18, certiorari denied 62 
S.Ct 408, 286 U.S. 562. 76 L.Ed. 
942. 

! IS. Words "unable to agree on peou 
alty" may be inserted In verdict 
above names of Jurors Instead of 
leaving such words below names 
signed to the verdict—Martlndale v. 
State, 180 P. 386, 16 Ofcl.Cr. 23. 
la. U.S.—Ryals v. United States, C.' 

C. A.Pla., 69 F.2d 946, 948, citing 
Corpus Juris—McCall Co. v. Blad- 
worth, C.CA.Conii., 290 F. 866. 

—^In re Farmers' Bank of Leeton; 
6 S.W.2d 646, 222 Mo-App. 897, cit¬ 
ing Corpus Juris, 

aD.—State ex reL Burke y. Marso, 
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is; N.W. 2BT, IS S.D. 98, cltliw 
Corpus Juris. 

Tex.—Bx parte Alderete, 208 aW. 

763, 83 Tex.Cr. 868. 

Utah.—^Parish v. McConkie, 86 P.2d 
1001 , 84 Utah 396. 

IS C.J. p 80 note 41. 

Finding of guilt prerequialte 
Contempt is criminal offense, pre¬ 
cluding sentence until finding of 
guilty.—Vares v. Vares, 28 Hawaii 
291. 

‘^Judgment" or "order" 

The necessity that court make find¬ 
ings, of fact showing as matter of 
law that party accused is guilty of 
contempt results in the final adjudi¬ 
cation being a "Judgment," as dis¬ 
tinguished fh>m an "order."—Sim¬ 
mons V. Simmons, S.D., 278 N,W. 
537. 

14. Qa.—Tolleson v. People’s Sav. 

Bank, 11, S.E. 699, 85 Ga. 171.' 

16ii Ind,—Mahoney v. State, 72 I7.H. 
151, 28 XndJkpp. 666, 104 Ain.S.R. 
276. 

la Wla.—Rubin v. State, 216 N.W. 

613, 194 Wls. 207. 

18 C.J. p 81 note 48. 

17. U.S.—In re Tift, D.ON.T., 11 F. 
463. 

18. Wla.—Rubin v. State, 216 N.W. 
513, 194 Wla. 207. 

Sights proteoted by stay 
Rights of attorney in' contempt 
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Unless forbidden by statute, judgment in cases 
of constructive contempt may be pronounced im¬ 
mediately at the conclusion of the hearing.19 The 
court may, however, suspend' final action or order 
adjudging a party guilty to enable the offender to 
comply with the original order or to perform some 
act as a substitute for compliance,20 and it has been 
held that a judgment committing a person which 
does not give such person the right to purge him¬ 
self by the performance of the decree is erro- 
neous.2i According to some authorities the judg¬ 
ment must be rendered on a day when the court 
is in session,22 and it can only be rendered publicly 
in open court,23 although it has also been held 
that, under some circumstances, it may be rendered 
in vacation.2* 

c. fiecLulsites and* Validity 

(1) In general 

(2) Showing of presence of accused 

(3) Showing of facts constituting con¬ 

tempt 


(1) In General 

The Judgment or order must be clear and epeciflc, 
showing the essential jurisdictional facts and the punish¬ 
ment Imposed. 

The judgment or order in contempt proceedings 
must conform to the requirements, if any, imposed 
by statute.25 It should be clear and specific in or¬ 
der that it may constitute res judicata.28 It must 
make a finding as to the fact of contempt,27 and 
all matters necessary to show jurisdiction must ap¬ 
pear ajlfirmatively.28 It must show that it is war¬ 
ranted by the pleadings22 and, in the case of con¬ 
structive contempt, should show that accused had 
an opportunity to be heard in his defense.®® When 
improper evidence was admitted, the decree should 
show that such evidence was not considered by the 
court in determining the case.31 

The punishment inflicted should be clearly and 
specifically stated.32 Thus, if a fine is adjudged, 
the order should state to whom the money is to be 


were tally protected, where sen¬ 
tence was stayed to permit error pro¬ 
ceeding before he was committed to 
Jail.—Rubin v. State, supra. 

19. Iowa.—Sloan v. Johnson, 63 N. 

W. 268, 86 Iowa 750, 

13 C.J. P 81 note 46. 
so. N.T,—People v. Bergen, 68 N.T. 
404. 

8 L m.— Billingsley v. People, 86 IlL 
App. 288. 

91 Tex.—Ex p. Rust, 88 Tex. 844. 

91 B.G.—State v. Nathans, 27 S.E. 
62, 49 S.C. 199. 

9i Iowa.—Flannagan v. Jepson, 158 
N.W. 641, 177 Iowa 393. 

JuisdlotioflL held laoUng 
'Under a statute providing that an 
appropriate order must be granted 
during term in order to set a case 
for hearing during vacation, a Judge 
is without Jurisdiction to enter in 
vacation a Judgment absolute In a 
proceeding to punish for contempt.— 
Fountain v. Dorminey, 94 S.IL 1014, 
147 Qa 574. 

91 Oral statement finding contem¬ 
ner guilty cannot be substituted for 
a written order.—In re Cleary, 262 N. 
y.B. 288, 287 App.Dlv. 619. 

Servlee of copy is not required 
where the contemner was regularly 
cited and duly appeared.—Ex parte 
Eandarian. 202 P. 647, 187 Cal. 479. 
Exoesshre line 

Neither order finding Judgment 
debtor guilty of contempt, In supple¬ 
mentary proceedings, nor order of 
commitment can, under Judiciary L. 
I 770, be treated as void because Im¬ 
posing excessive fine.—Chunpel v. 


Gurvltch, 169 N.Y.S. 136, 102 msc. 
636. 

91 Miss.—Ex parte Redmond, 126 
So. 486, 166 Miss. 682. 

Keening and appUoatlon of gen- 
ezal language In decree rendered Ih 
contempt proceeding Is to be limited 
by specification of details in same 
section of decree.—Terminal R. Ass’n 
of St Louis M. U. S., Mo., 46 S.Ct. 6, 
266 U.S. 17, 69 L-Ed. 160. 

97. Mo.—In re Farmers’ Bank of 
Leeton, 6 S.W.2d 646, 222 Mo.App. 
897. 

Ohio.—Helbllng v. Helbllng, 168 N.E. 

805, 80 Ohio App. 92. 

Permission to enforce Judgment >y 
contempt proceeding 
Declaration in judgment that It 
might he enforced by contempt pro¬ 
ceedings relates to means of enforce¬ 
ment rather than an adjudication, 
and is a nullity.—^Henning v. Abra- 
hama 282 N.Y.S. 970, 246 App.Div. 
621, affirmed I N.B.2a 862, 270 N.Y. 
626, which answers certified question 
284 N.Y.S. 1013, 246 App.Div. 725. 
91 Cal.—^Ex parte Mackay, 86 P.2d 
885, 140 CalApp. 400—^Llndsley v. 
Superior Court, 245 P. 212, 216, 76 
Cal.App. 419, quoting Corpus Ju¬ 
ris. 

18 C.J. p 82 note 82. 

QOUatexal attack on chancery con¬ 
tempt Judgment cannot extend be¬ 
yond inquiry Into court's jurisdic¬ 
tion In rendering judgment—Rob¬ 
bins V. Waldrop, 140 So. 280, 162 
Miss. 803. 

Judges refuslBg to disqualify 

Conviction of contempt of supreme 
court by Judges who refuse to dis¬ 
qualify is not void.—Dancy v. Owens, 
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268 P. 879, 126 Okl. 37—State v. Dav¬ 
enport 266 P. 340, 125 Okl. 1. 

Kaok of jnrlsdlotlou not correotable 
Where an order is Invalid for lack 
of Jurisdiction, It cannot be validat¬ 
ed by an order of a proper court 
holding the contempt proceedings to 
be in full foroa—Mitchell v. Morgan, 
186 N.W. 668, 45 S.D. 188. 

Showing of Jurlsdiddou lusufllcienlf 
Order adjudging one guilty of con¬ 
tempt by practicing law without li¬ 
cense did not show contempt com¬ 
mitted In court’s immediate view and 
presence, and hence was Insufficient 
in absence of affidavits of facts 
showing constructive contempt to 
show jurisdiction.—Laplque v. Su¬ 
perior Court of Los Angeles Coun¬ 
ty, 329 P.'lOlO, 68 CaLApp. 407. 

9»b Utah.—Herald-Republican Pub. 
Co. V. Lewis, 129 P. 624, 42 Utah 
188. 

30, Cal.—Lindsley v. Superior Court 
'245 P. 212, 215, 76 CaLApp. 419, 
quoting Oozpns Juris. 

18 C.J. p 82 note 64. 

31. U.S.—Oates v. U. S., W.Va.. 228 
P. 1018, 139 C.C.A. 889. 

39 . Cal.—Lindsley v. Superior Court, 
245 P. 212, 76 Cal.App. 419. 

18 C.J. p 82 note 66. 

Xlsdef^orlptlou of payment 
Under Gen.Stl916 S 7158, relating 
to punishment for Indirect contempt 
It was erroneous to call payment of 
plaintiff’s expenses a '‘fine,"* although 
the decree would not be reversed 
therefor.—^Holloway v. People’s War 
ter Co., 167 P. 265. 100 Kan. 414., 2 , 
A.L.B. 16L ' 
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paid,although it has been held that failure to 
do so does not invalidate the judgment,3^ especially 
when it otherwise appears to whom the fine should 
be pai<i.36 So, if the order imposes imprison¬ 
ment the term of imprisonment should be definitely 
stated,3* and should be limited by the provision 
“or until discharged according to law,”37 although 
it has been held that failure to incorporate this 
provision does not render the judgment invalid.38 
A judgment directing the performance of any acts 
necessary to purge the contempt should state the 
manner in which these acts shall be performed,39 
but need not state the ability of defendant to per¬ 
form such acts><J It has been held in the federal 
courts that, where one has been convicted of a 
contempt which is not only criminal but also violates 
the rights of complainant, the judgment may ap¬ 
portion the fine between complainant and the gov- 
emment.^i 

(2) Showing of Presence of Accused 

Generally, an order of contempt must show that 
eontemnor was present when It was entered. 


An order of contempt should show that the per¬ 
son found guilty was present in court at the time 
the punishment for the offense was imposed,^* 
and a judgment which fails to make such a show¬ 
ing is void.^3 Where a judgment order in con¬ 
tempt proceedings recites that, when the order was 
entered, defendant was present both in person and 
by counsel, a claim that the order is void because 
signed and entered during defendant’s absence is 
without merit.^^ 

(3) Showing of Facts Constituting Con¬ 
tempt 

The Judgment or order should state the facts con¬ 
stituting the offense. 

In the absence of a statute requiring it, it is not 
necessary that a judgment in contempt state the 
facts constituting the contempt,^® jjut better 
practice is that it should do,so^8 and by a state¬ 
ment of facts and not mere conclusions.^^ Where 
contempt consists in the disobedience of an order or 
failure to perform an act directed by the court, 
the ability of accused to perform such act must 


Soipazato Jodgmoftt for saoh offonss 

Where a defendant Is found guilty 
of separate acts constituting con¬ 
tempt Judgment must be pronounced 
separately for the separate con¬ 
tempts.—^Lindsley v. Superior Court 
of California, in and for Humboldt 
Cfounty, 246 P. 212, 218, 76 CaLApp. 
419, citing Ooxpus Jorls. 

13 CJ. p 82 note 65 [a], 
sa IlL—McDonald v. People, 86 IlL 
App. 558—Smith v. Tenney, 62 IlL 
App. 571. 

aia Mo.—Seedier v. Bambrlck Bros. 

Constr. Co., 178 S.W. 763. 

3& HI.—Fish V. Fish, 194 HLApp. 
621. 

aa N.M.—^In re Canavan, 130 P. 248, 
17 N.M. 100. 

Okl.—Taylor v. Newblock, 49 P. 1114, 
6 OkL .647. 

Bvsjl where a contempt Judgment 
need not designate the term of Im¬ 
prisonment definitely, it must suffi¬ 
ciently notify defendant of what Is 
required of him.—Ex parte Kottwltr, 
8 S.W.2d 508, 117 Tex. 683. 

Jndgmsat htid defeotive 
A Judgment In contempt ordering 
that defendant be confined In county 

jail for “a period of —:- days," 

or until he should purge himself of 
contempt was fatally defective aa 
condemning defendant to Imprison¬ 
ment for an indefinite and indetermi¬ 
nate period.—State ex reL Bearden v. 
Pearson. Fla., 182 So. 233. 
nma haU a«6]ilte 
A litigant whom sherlfl was or^ 
dered to Imprison for a period of 
ninety days, or until payment of sum 


which litigant bad been directed to' 
pay could not complain that order 
fixed no definite time of imprison¬ 
ment.—B;evell V. DIshong, Fla., 176 
So. 906. 

87. HI.—McDonald v. People, 86 HL 
App. 558. 

Jodgmsnt not wold fox unoertalnty 
A Judgment of contempt which 
commits one to Jail for a definite 
term or until the further order of 
the court in the premises Is not void 
for uncertainty, the latter phrase be¬ 
ing employed merely to retain In the 
court the power to terminate the 
Judgment before its expiration on a 
satisfactory cause being shown.— 
ArmUo V. Armijo, 217 P. 623, 29 N. 
M. 16. 

13 OJ. p 82 note 76. 

sa Mo.—Matter of Clark, 103 S.W. 

1106, 126 Mo.App. 891. ’ 

13 C.J. p 82 note 71. 

39. Tex.—Ex parte Kottwltz, 8 S.W. 

2d 608, 117 Tex. 683. 

IS CJ. p 82 note 72. 

4a N.T.—.Matter of Strong, 97 N.Y. 
S. 469, 111 App.Dlv. 281, affirmed 79 
N.E. 1116, 186 N.T. 684. 

41. U.S.—Merchants’ Stock, etc., Co. 
V. Chicago Bd. of Trade, Mo,.' 201 
F, 20, 120 aC.A. 682. 

42. HL—^Liebman v. People, 282 HL 
App. 682. 

Where a pwson is ’beyond the 
Jurisdiction of the court and a fugi¬ 
tive from Justice, a motion to punish 
him for contempt will be denied as 
futile.—Pels V. Pelz, 169 N.Y.S. 480 
182 App.Div. 928. 

124 


4a HL—People V. Stein, App., 12 
N.E.2d 824. 

41 HL—People ex pel Rusch v, 
Greenzeit, 277 HLApp. 479, error 
dismissed 2 N.B.2d 817, 868 HL 847 
—People ex reL Busch v. BlvUn, 277 
HLApp. 188. error dismissed Peo¬ 
ple ex reL Rusch v. Singer, 4 N.H. 
2d 828, 864 HL 480, appeal dis¬ 
missed Singer v. People of State of 
Illinois ex rel. Rusch, B7 S.CL 613, 
800 n.S. 642, 81 L.Ed 867, rehear¬ 
ing denied 67 S.CL 782, 301 U.S. 
712, 81 HEd. 1864. 

Showing of presence held snffiolent 

HL—People v. Securities Discount 
Corporation, 279 HLApp. 70, affirm¬ 
ed 198 N.E. 681, 861 HI. 661. 

da Ala.—^Bx parte Bankhead, 76 So. , 
478, 200 Ala. 102. 

ta U.S.—Ryals v. U. S., C-CA-Fla., 
69 F.2d 946, 948, ci ting Corpus Ju¬ 
ris. 

Mo.—In re Farmers' Bank of Leeton, 

6 S.W.2d 646, 648, 222 Mo.App. 897, 
citing Corpus Jhrla. 

18 GJ. p 81 note 68. 

Judgment of oommltmaut, contain¬ 
ing a full rfesumfi of the facts, may 
suffice Instead of a recital of the 
toots In the Judgment of contempt— 
Paddon V. Superior Court of Califor¬ 
nia In and for City and County of 
San Francisco, 288 P. 1068, 73 CaL 
App. 604. 

47. Cal.—Ex parte Mackay, 85 P.2d 
886, 140 CaLApp. 400. 

Neb.—Gonzalez v. State, 226 N.W. 
801. 119 Neb. 18. 
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pear.4S In accordance with statutory definitions 
it has* been held that the final order in a civil 
contempt proceeding should recite that the con¬ 
tempt impeded, impaired, or prejudiced the rights 
or remedies of a party,« while in a criminal con¬ 
tempt proceeding there should be a recital that the 
contempt was willful.BO 

Under some statutes, judgments for contempt, 
whether direct or indirect, must state the particular 
circumstances of the offense,^! and when the stat¬ 
ute so requires, it must be strictly followed,52 al¬ 
though it has been held that the absence of such 
statement does not. render the judgment void.B3 

In proceedings for a direct contempt, the order 
or judgment of contempt is, in most jurisdictions, 
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required to set forth the acts constituting the of¬ 
fense,and, while there is some authority to the 
contrary,such recital is essential to the validity 
of the judgment^® and the facts stated should be 
such as to show the authority to make the order.67 
Where the contempt is punished summarily, the or¬ 
der must recite the facts as occurring in the pres¬ 
ence of the court,®® and should reflect the court’s 
knowledge for purposes of review.®® 

In cases of constructive contempt, if the facts 
constituting the contempt are suflBiciently set forth 
in the moving papers filed, the judgment has fre¬ 
quently been held sufficient if it expresses on its 
face its general objects together with that refer¬ 
ence to the moving papers,®® in which case the 
facts must be shown in the affidavit,®^ and an or- 


4a Cal.—Van Hoosear v. Railroad 
Commission of California, 207 P. 
903, 189 CaL 228—Ex parte Mac- 
kay, 35 P.2d 885, 140 CaLApp. 400— 
Merritt v. Superior Court of Cali¬ 
fornia In and for Los Angeles 
County, 269 P. 647, 98 Cal.App. 177 
BnlrfiTnw" v. Superior Court in 
and for Los Angeles County, 174 
P. 911, 37 Cal.App. 785. 

Mo.—^Bx parte Puller, 60 S.W.Sd 664, 
330 Mo. 371. 

Tenn.—Crowder v. Hayes, 9 Tenn. 
App. 65. 

49. N.T.—Dowd ,v. Dowd, 262 N.T.S. 
I, 287 App.DIr.! 902—Novle v, No- 
vle, 247 N.T.S. 108, 231 App.Dlv. 
860—Eastern Concrete Steel Co. v. 
Bricklayers’ & Mason Plasterers' 
International Union, Local No. 45, 
of Buffalo, 198 N.T.S. 368, 200 App. 
Dlv. 714—In re Brush, 4 N,Y.S.2d 
391, 168 MIsc. 131. 

6a N.y.—Eastern Concrete' Steel 
Co. V. Bricklayers’ & Mason Plas¬ 
terers' International Union, Local 
No. 45. of Buffalo. 193 N.T.S. 868, 
200 App.Dlv. 714. 

6L Hawaii—^Fernandes v. Fernan¬ 
des, 32 Hawaii 604. 

8a Hawaii—^Fernandes v. Fernan¬ 
des. supra. 

Miss.—Ex parte Redmond, 126 So. 

' 485, 166 Miss. 688. 

Mo.—In re Fanners’ Bank of Leeton, 
6 S.W.2d 646, 648, 222 Mo.App. 897, 
citing Oorpu Juafls. 

NJ).—State V. Dufek, 198 N.W. 928, 
49 N.D. 851. 

18 aj. p 81 note 56. 

Ba Ark.—Ex p. Chastain, 127 S.W. 
978, 94 Ark. 668. 

18 C.J. p 81 note 56. 

64. Alaska.—In re Stabler, 7 Alaska 
186: 

Cal.—Ex parte Battelle, 277 P. 725, 
207 Cal 227, 65 A.L.R. 1497, fol- 

• lowed In Ex parte Wishon, 277 P. 
788, 207 Cal. 788. Ex parte (Jeorge, 
277 P. 788, 207 CaL 787, Ex parte 


Treanor. 277 P. 738, 207 Cal. 788, 
Ex parte Dudue, 277 P. 789, 207 
Cal 789. Ex parte Gay. 277 P. 789, 
207 Cal. 790, Ex parte Shelby, 277 
P. 739, 207 CaL 790, Ex parte Low, 
277 P. 739, 207 Cal. 791, and Ex 
parte Merrill, 277 P. 740, 207 CaL 
792—LaplQue v. Superior Court of 
Los Angeles County, 229 F. 1010, 
68 CaLApp. 407—Pyper v. Jen¬ 
nings, 191 P. 665, 47 Cal.App. 628. 

Colo.—Shore ‘V. People, 59 P. 49, 26 
Colo. 616. 

Ill.—Liebman v. People., 282 IlLApp. 
682. 

Kan.—^Wallace v. Weber, 6 P.2d 865, 
134 Kan. 201. 

Miss.—Ex parte Redmond, 126 So. 
486, 156 Miss. 682. 

Mont—State v. District Court of 
First Judicial Dist in and for 
Lewis and Clark County, 191 P. 
772. 58 Mont 276. 

Neb.—Gonzalez v. State, 226 N.W. 
801, 119 Neb. 18. 

OkL—Cress v. State, 173 P. 854, 14 
OkLCr. 621. 

Wash.—In re Stewart, 209 P. 849, 
121 Wash. 429. 

Order htfd suffloient as stating all 

facts necessary. 

Cal.—^Ex parte Grossman, 298 P. 683, 
109 CaLApp. 626—Curran v. Su¬ 
perior Court in and for Fresno 
County, 236 P. 976, 72 CaLApp. 268. 

HI.—People V. Securities Discount 
Corporation, 279 IlLApp. 70, afHrm- 
ed 198 N.E. 681, 361 lU. 651. 

Wash.—State v. Johnson, 18 P.2d 35, 
171 Wash. 388, adhered to 23 P.2d 
1118, 171 Wash. 388. 

Order held defective 

Cal.—^Laplque v. Superior Court of 
Los Angeles County, 229 P. 1010, 
68 Cal.App. 407. 

Ill.—Sparks v. Chicago' Surface 
Lines, App,, 12 N.B.2d 387—Lieb¬ 
man V. People, 282 HLApp. 582. 

Mont—State v. District Court of 
First Judicial Diet in and for 
Lewis and Clark County, 191 P. 
772, 68 Mont 276. 
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56. Ala.—Ex parte Wheeler, 166 So. 
74, 231 Ala. 366. 

5A AlaskSL—^In re Stabler, 7 Alaska 
186. 

Arlz.—Ex parte Pugh, 245 P. 273, 30 
■Arlz. 129. 

Okl.—^Ex parte Dawes, 239 P. 689, 
81 Okl.Cr. 397. 

57. Ill.—People V. Whitlow, 191 N.B. 
222, 367 HI. 84, reversing 272 HI. 
App. 7—^Peopl'e v. Sherwin, 188 N. 
E. 484, 864 Ill. 871—People v. Ron- 
gettl, 176 N.E. 292, 344 Ill. 107, re¬ 
versing 250 IlLApp. 428—People v. 
Securities Discount Corporation, 
279 IlLApp. 70, affirmed 198 N.E. 
681, 861 Ill. 561—People v. Fein- 
berg, 266 HLApp. 306. 

58. Mont—In re Mettler, 146 P. 747, 
60 Mont 299. 

50. Miss.—Ex parte Redmond, 12 S 
So. 485, 156 Mlsa 682. 

SO. Minn.—State v. McLeod County 
Diet Ct, 129 N.W. 688, 118 Minn. 
804. 

13 C.J. p 81 note 62. 

01. Alaska.—^In re Stabler, 7 JJaska 
186. 

Cal.—^Laplque v. Superior Court of 
XjOs Angeles County, 229 P, 1010, 
68 Cal.App. 407. 

Jodgment or order held suidoiezLt 

CaL—Lindsley v. Superior Court of 
California, In and for Humboldt 
County, 246 P. 212, 76 Cal.App. 419 
—Ex parte Selowsky, 177 P. 301, 
88 CaLApp. 669. 

Ill.—People ex rel. Rusch v. Wojclk, 
App., 7 N.B.2d 922—^People v. Se¬ 
curities Discount Corporation, 279 
HLApp. 70, affirmed 198 N.B. 681, 
361 HL 661. 

Mo.—^Heather v. City of Palmyra, 293 
S.W. 750, 817 Mo. 1320. 

Judgment or order held Insufflolant 

U.S.—Terminal R. Ass'n of St Louis 
V. U. S„ Mo., 46 S.Ct 6, 266 U.S. 
17, 69 L.Ed. 150. 

HL—People v. Nelson, 226 IlL.App. 
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der based on a void aifidavit is likewise void.*^ 
In some jurisdictions, however, it is required that 
the order, even in cases of constructive contempt, 
must recite the facts showing contempt.®^ 

d. Alternative or Oonditional Judgments or 
Orders 

Althoush, a* a general rule, alternative Judgments 
are not allowed In cases of contempt, conditional Judg¬ 
ments may be rendered. 

As a general rule alternative judgments or or¬ 
ders are not allowed either in civil or criminal 
contempts,®* although it has been held that, where 
the question whether or not the acts committed are 
a contempt depends on facts yet to be determined, 
the order punishing for contempt may be in the 
alternative.®® It has been held, however, that 
conditional judgments of imprisonment may be ren¬ 
dered in contempt cases.®® Thus a judgment which 
assesses a fine for contempt has been held not 
void for uncertainty because it provides for im¬ 
prisonment until the fine is paid,**^ or until the act 
required is performed;®® but there are cases op¬ 
posed to this doctrine.®® 

e. Partial Invalidity 

Partial Invalidity of a contempt Judgment does not 
render the entire Judgment void. 

The fact that the judgment may be void in 
part does not render the whole judgment a nullity.^® 
Where a judgment is not responsive to the motion, 
to show cause that part of it is void.'^'i 


f. Opening, Modifying, and Stay 

After a contempt judgment becomes Anal, It may not 
be altered, although an order which la not final may be 
renewed or annulled on motion. 

The general rule is that after a judgment for 
contempt becomes final the court has no power to 
alter it,*^® at least after the term at which it was 
rendered,73 although there is authority seemingly 
to the contrary.7* However, an order of court 
which is not a final order may be renewed or 
annulled at the same or a subsequent term on mo- 
tion,7® as for instance where the amount of the 
fine was left to be determined,7® or where the case 
is still under advisement, 77 or where the judgment 
dismissing the proceedings had not been entered by 
the clerk, the cause having been reserved for fur¬ 
ther argument.78 Omissions in the records of what 
was actually done, but which was not entered on 
the record by reason of mistake or neglect, may 
be cured by nunc pro tunc orders.79 

It has been held that a court at the term during 
which a judgment for contempt was rendered may 
on its own motion, without notice, modify the judg¬ 
ment by remitting part of the punishment.®® A 
fine for contempt in excess of that authorized by 
law may be reduced at any time to an amount with¬ 
in the court’s jurisdiction.®^ Modification of a 
summary judgment for contempt is exclusively with¬ 
in the trial court’s discretion.®® An application for 
modification of the decree is the correct procedure 
for introducing a defense of a change of conditions 
warranting alteration of an attachment decree.®® 


333. See Feopl'e v. Augruetlno, 207 
IlLApp. 262. 

N.T.—In re Landau, 243 N.T.S. 732, 
230 App.Div. 308, appeal dismissed 
176 N.B. 816, 266 N.T, 667. 

Wash.—State v. Plese, 235 P. 961, 
134 Wash. 443. 

W.Va.—State v. Lewis, 168 S.B. 812, 
113 W.Va. 529. 

e2. Cal.—Wutchumna Water Co. v. 
Superior Court In and for Tulare 
County, 12 P.2d 1033, 216 Cal. 734. 

€ 3 . Mo.—Ex parte Fuller, 60 S.W.2d 
664, 880 Mo. 371. 

eA Ga.—Clenaents v. Tillman, 6 S. 
E. 194, 79 Ga. 451, 11 Am.S.R 441. 

13 C.J. p 82 note 77. 

e& U.S.—In' re SpofCord, aON.T., 
62 F. 448. 

13 C.J. p 82 note 78. 

66. Ill.—Eastman v. Dole, 2l'8 IlL 
App. 364. 

18 C.J. p 82 note 79. 

67. Colo.—Shore v. People, 69 P, 49, 
26 Colo. 616. 

Tex.—Ex p. Smith, 49 S.W. 396, 40 
Tex.Cr. 179. 

18 C.J. p 82 note 80. 


68. IT.S.—Clay v. Waters, Mo., 178 
F. 386, 101 C.C.A. 646, 21 Ann.CaB. 
897. 

Utah.—Hx p. Harris, 5 P. 129, 4 
Utah 5. 

18 GJ. p 82 note 81. 

06. IlL—Kyle v. People, 72 IlLApp, 
171, ISl, 

13 GJ. p 82 note 82. 

TO. NTev.—State v. Sixth Judicial 
Dlst. Court In and for Humboldt 
County, I P.2d 106, 63 Nev. 848. 

IS GJ. p 83 note 88. 

71. Milim.—State v. Willis, 63 N.W. 

169, 61 Minn. 120. 

13 GJ. p 83 note 84. 

78. Cal.—In re Barry, 29 P. 1109, 94 
Cal. 562—^Barry v, San Francisco 
Super. Ct, 27 P. 768, 91 Cal. 486. 
HI.—Wayland v. caty of Chicago, 16 
N.E.2d 516, 369 IlL 43. 

18 GJ. p'88 note 86. 

76. U-S.—^Fischer .v. Hayes, C.C.N.T., 
6 F. 68, 19 Blatchf. 18. 
m.— Rode v. Bftimofif, 179 N.B. 863. 
347 IIL 480, transferred 267 ni. 
App. 466. 


'74. U.S.—Curtis V. Wllfley, China, 
166 F. 898, 91 C.C.A 671. 

13 GJ. p 83 note 87. 

76. Wash.—State v. Brown, 72 P. 
86, 31 Wash. 397, 62 L.R.A 974. 

13 C.J. p 83 note 88. 

76. U.S.—^Fisher v. Hayes, C.C.N.T., 
6 F. 63, 19 Blatchf. 13. 

77. IlL—Court Rose No. 12, Forest¬ 
ers of America, of Spring Valh'y, 
V. Coma, 117 N.B. 144, 279 Ill. 605. 

7B. .Wash.—State v. Brown, 72 P. 86, 
81 Wash. 397, 62 L.R.A 974. 

TO. U.S.—Ex p, Busklrk, W.Va., 72 
F. 14, 18 C.C.A 410. 

18 C.J. p 83 note 92. 

80. Ark.—Ex p. Davies, 84 S.W. 633, 
73 Ark. 868. 

SOU W.Va.—Sattes v, Pleasants, 96 
S.E. .1018, 82 W.Va. 642. 

88. Cal.—Ex parte Friday, 32 P.2d 
1117, 188 Cal.App. 660. 

8a Pa.—State Grand Lodge of Pa. 
of Loyal Orange Institution of U. 
& V. McMaster, 91 Pa.Super. 468. 
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If one committed for -contempt until he purges i b. Rendition and entry of order 


himself offers to atone and does so, a new order 
is necessary, which is a judgment on his applica¬ 
tion for release.8^ 

It has been held that, where a party adjudged 
guilty of contempt in refusing to obey an order 
leaves the state, a stay qf proceedings to enforce 
the contempt judgment will not be granted on the 
ground that the condition of defendant’s health 
would be better if he returned to his former home. 85 

§ 87. New Trial , 

Alleged errors In court rulings In a constructive con¬ 
tempt proceeding may be raised by a motion for new 
trial. 

A court ruling in an original proceeding for con¬ 
structive contempt may be properly raised by a mo¬ 
tion for a new trial.85 Cumulative affidavits filed 
in support of a motion for new trial which merely 
state facts already considered are insufficient. 8? 
A petition for rehearing has been held to be an 
improper method of introducing a defense of 
changed conditions in order to avoid a contempt 
attachment.88 

Grounds asserted for a new trial have been held 
insufficient in particular circumstances.®® 

§ 88. Commitment 

a. Necessity of order 


c Requisites and validity of order 
a. Necessity of Order 

In the absence of a formal warrant of commitment, 
a person charged with contempt cannot generally be re¬ 
strained or Imprisoned. 

Generally, a party charged with contempt can¬ 
not be restrained or imprisoned without the is¬ 
suance of a formal warrant of commitment®® It 
has been held that an arrest under a bench warrant 
of a person indicted for criminal contempt is not 
a commitment,and that a person imprisoned un¬ 
der an illegal commitment cannot be held by sub¬ 
sequently making out a legal commitment.®^ Like¬ 
wise, where one on appearing and purging the 
contempt is discharged without day he cannot be 
again committed on the attachment proceeding,®® 
but a party committed for contempt until he com¬ 
ply with the order of ■ the' court, if released on 
bail, may be recommitted.®^ However, if one who 
has been committed for a contempt until he purge 
himself refuses to seek release, no further order 
of commitment is necessary.®® Also, one discharged 
on the ground that the commitment was prema¬ 
ture may not attack a subsequent warrant because 
it was obtained while he was still in custody under 
the first warrant.®* 


84. TI.S.—Wilson v. U. S., C.C.A.DeI.. 
66 F.2<1 621. 

95 . N.Yr—Moore v. Moore, 126 N.T. 

S. 413, 141 App.Diy. 633. 

18 C.J. p 83 note, 98. 

90 . Ind.—State v. Shumeiker, 162 N. 
a. 441, 200 Ind. 628, 68 A.L.R. 964. 
Bupplementinsr opinion and densdnff 
rehearing 167 N.B. 769, 200 Ind.' 
623, 58 A.L.R. 964—State v, Shu¬ 
maker, 168 N.B. 272, 200 Ind. 623, 
68 A.L.R. 954. 

Bvideaoe held insnftoient 
Evidence on motion for new trial 
after commitment for direct con¬ 
tempt held Insufflbient to establish 
that commotion in court room occur¬ 
red after Judge left bench, which 
was basis for motion.—Luesse v. 
State, 190 N.B. 177, ^06 Ind. 480. ■ 

87. Ind.—^Luesse v. State, supra 

88. Pa.—State Grand Lodge of Pa 
of Loyal Orange Institution of U. 
S. V. McMaster, 91 PaSuper. 468, 

89. Kefusal to allow a oontluuutLoe 
for the purpose of offering evidence 
of a divorce pleaded by prosecuting 
Witness in proceeding to punish hus¬ 
band for failure to pay support mon¬ 
ey was not ground for new trial, 
where the decree was annexed to mo¬ 
tion for new trial and was properly 


declared null "by trial judge.—State 
V. Dickinson, 186 So. 20, 191 La 266. 
Admitting avidenoe of pxevions coil- 
viotlona 

In proceedings to review Judgment 
finding husband in contempt for fail¬ 
ure to pay support money, motion for 
new trial did not authorize the relief 
sought, as respects the ground al¬ 
leged that trial Judge permitted pre¬ 
vious convictions to be filed in evi¬ 
dence “for the purpose of fixing ali¬ 
mony,” where Judge’s answer stated 
that previous convictions were filed 
for the purpose of showing that !»• 
sues therein, concerning validity of 
husband's divorce, had become res 
Judicata and that state subsequently 
proved the wife’s necessitous condi¬ 
tion.—State V. Dickinson, supra 
80. KT.—In re Wallstein, 166 N.T. 

S. 90, 178 App.Div. 140. 

Tex.—Ex parte McGraw, 277 S.W. 

699, 102 Tex.Cr. 106-^Ex parte Al- 

derete, 208 S.W. 768, 88 Tex.Cr. 

368. 

13 C.J. p 88 note 94. 

Eataze of order 

In a proceeding for contempt. If 
the contemner is found guilty, the 
punishment is a sentence in a crim«> 
Inal case, and the commitment in 
consequence of the conviction is in 
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execution of the sentence for a crim¬ 
inal offense.—Cannon v. State, 55 P. 
2d 185, 58 Okl.Cr. 461. 

Prior attachment umeoessarj in 
criminal contempt 
The provisions of a statute, that 
no warrant of commitment for con¬ 
tempt can be issued without previ¬ 
ous attachmenf to answer or notice 
or order to show cause, refers to 
warrant of commJjtment Issued pur¬ 
suant to the procedure prescribed In 
that title of the code of civil proce¬ 
dure rather than to commitment on 
conviction of a criminal offense pui^ 
Buant to provisions of the penal 
code.—Ex parte Morris, 227 P. 914, 
194 CaL 68. 

91. N.T.—People v. Mead. 92 N.T. 
416, 1 N.T.Cr. 417. 

92. N.T.-:-Shanks' Case, 16 Ahb.Pr., 
N.S., 88, reversed on other grounds 
2 Hun 226. 

98. Colo.—In re Brown, 4 Colo. 488. 

94. U.S.—U. S. V. Sowles, D.aVt, 16 

686 . 

95. U.S.—Wilson v. 17. S., C.CJLDel., 
65 F.2d 621. 

98. N.T.—People ex rel. Hayes v. 
Pope, 247 N.T.S. 893, 281 APp.Dlv, 
279. 
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h. Bendition and Entry of Order 

Although Jurisdictions differ, It would seem that 
generally a person cannot be committed for contempt 
without a written order made and entered. 

It has been held that in cases of direct contempt 
a verbal order of commitment is sufficient*^^ when 
entered on the court’s minutesbut according to 
some authorities no person can be committed un¬ 
less a written order is made and entered.*® ^In 
cases of direct contempt, the order of commitment 
is the only record required.^ 

Entitling of order. While the better practice is 
to have the mittimus entitled and issued in the 
regular contempt proceeding it is not fatal that 
it was issued under the title of the cause in which 
the contempt is charged.® The entry and entitling 
of an order of commitment for criminal contempt 
as one in a civil proceeding is insufficient* 

Time of order. An order of commitment for 
contempt issued within a period allowed for the 
payment of a fine and without additional hearing is 
premature,* and may be made only after the expira¬ 
tion of such time and on the showing of additional 
facts.* 

Vacation and modification. A committing court 
has jurisdiction to vacate or modify any orders 
requiring commitment® and to grant any relief 


prayed for in a petition for release from imprison¬ 
ment.'^ In jurisdictions where courts have no pow¬ 
er to suspend execution of judgment in criminal 
cases, if a contempt proceeding is of a criminal 
character, the court has no power to stay sentence 
imposing punishment as' for a criminal contempt 
and discharge defendant.® 

c. BeaTiisites and Validity of Order 

(1) In general 

(2) Setting forth facts constituting con¬ 

tempt 

(3) Limiting time of imprisonment 
(1) In General 

Generally, an order of commitment for contempt 
should be definite and certain, should comply with all 
mandatory statutory requirements, and should show the 
Jurisdiction of the court. 

The order or warrant of commitment must be 
definite and certain.® An order of commitment 
should, of course, be supported by a valid judg¬ 
ment or order finding contemnor guilty of con¬ 
tempt,1® but the mere fact that such judgment 
or order is indefinite will not invalidate it.^! Ex¬ 
cept in the case of collateral attack,^® presump¬ 
tions and intendments will not be indulged to sus¬ 
tain a commitment for contempt and the order 
must show an adjudication that a contempt has 
been committed,^* for which conviction has been 


97. U.S,—Ex p. Paris, C,aMe., 18 F. 
Cas.No.10,714, 8 Woodb. & M. 227. 

N.T.—Ex p. Percy, 2 Daly 630. 

13 C.J. p 83 note 1. 

98. U.S.—Ex p. Paris, C.C.Me., 18 F. 
Cas.No.10,714, 8 Woodb. & IL 227. 

99. Tex.—Ex parte Eager, 79 S.W. 
2d 188, 128 Tex.Cr. 97—Ex parte 
Bay, 276 S.W. 709, 101 Tex.Cr. 482. 

13 C.J. p 88 note 8. 

1. Ill.—Tnnnell v. People ex rel. 
Miller, 258 DLApp. 422, transferred 
People ex rel. Miller v, Tunnell, 
162 N.E. 856, 381 Ill. 807—People 
V. Saylor, 288 IlLApp. 142. 

1 Dl.—Poppers V. Poppers, 117 Ill. 
App. 498. 

Ohio.—^Matter of Hannberger, 19 
Ohio Cir.Ct. 661, 10 Ohio Clr.Dec. 
561. 

3. Ill.—Tunnel! v. People ex rel. 
Miller, 258 Dl.App. 422, transferred 
People ex rel. Miller v. Tunnell, 
182 N.E. 865, 331 lU. 807. 

4. N.Y.—People ex reL Hayes v. 
Pope, 244 N.T.S. 634. 137 Misc. 665. 

6. N.T.—People ex rel. Hayes- 'v. 
Pope, supra. 

a lU.—Wilson V. Prochnow, 1 N.B. 

2d 605, 284 Ill-App. 869. 
Oomnltment hsld abandoned 
On motion to revoke orders to 


commit and warrant Issued pursuant 
thereto It was held that first order 
sought to be revoked was abandoned 
by filing of appearance bond staying 
Issuance of warrant of commitment 
—Hennlg v. Abrahams, 282 N.Y.B. 
970, 246 App.Div. 621, affirmed 1 N. 
B.2d 862, 270 N.Y. 626, which an¬ 
swers certified question 284 N.Y.S. 
1018, 246 App.Dlv. 726. 

T. HI.—Wilson v. Prochnow, X N.B. 
2d 605, 284 lUJLpp. 369. 

a Wis.—State v. GoerUts, 179 N.W. 
812, 172 Wls. 681. 

9. Ala.—Ex p. Walker, 25 Ala. 81. 

18 C.J. p 84 note 4. 

Order held sufficient 
IlL—Harrlgan v. Stone, 237 IlLApp. 
814. 

la Mo.—Ex parte Fowler, 276 S.W. 

629, 810 Mo. 839. 

Want of Jurisdiction, 

.Where punishment is Imposed for 
supposed-perjury alone without ref¬ 
erence to any circumstance or condi¬ 
tion giving to It an obstructive ef¬ 
fect a commitment is void for ex¬ 
cess of power in finding defendant 
guilty.—Ex parte Hudgings, N.Y., 39 
S.Ct. 837, 249 U.S. 878, 68 LJld. 656, 
11 A.L.R. 333. 


11. N.Y.—Gumpel v. Qurvltch, 169 
N.Y.S. 185, 102 Misc. 536. 

la Fla.—State ex r«L Grebsteln v. 
Lehman, 129 So. 818, lOO Fla. 481, 
modifying 128 So. 811, 100 Fla. 473. 
Oil ooUateral attack of committing 
order, statement filed by Judge show¬ 
ing matters occurring before him Is 
generally regarded as Importing ab¬ 
solute verity, and recitals In commit¬ 
ment record are generally conclusive 
of facts recited.—State ex rel. Greb- 
stein v. Lehman, supra. 

la Cal.—^Ruppe v. Superior Court In 
and for Los Angeles County, 15 P. 
2d 197, 127 CaLApp. 118. 

13 C.J. p 84 note 6. 

14. Ind.—Privett v, Pressley, 62 Ind. 
491. 

13 C.J. p 84 note 6 . 

Oonunitment revocable where usLsnp- 
ported by Judgment 
Application to revoke ex parte or¬ 
der of commitment for contempt 
should have been granted where or¬ 
der was not supported by Judgment 
and was not made In reliance on pre¬ 
vious order.—Hennlg v. Abrahams, 
282 N.Y.S. 970, 246 App,DIv. 621,' af¬ 
firmed 1 N.E.2d 862, 270 N.Y, 626, 
which answers certified question 284 
N.Y.S. 1013,' 246 App.Div. 725. 
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had,i® and must set forth such facts as show ju- 
risdiction.1® The warrant of commitment must 
conform to the terms of the order which directs 
it to issue.17 Unnecessary words and phrases in¬ 
serted will not render the commitment void but 
ihay be treated as surplusage.i^ The validity of 
the order is not affected by the fact that the court 
allows the offender an opportunity to comply with 
the terms of the order before a commitment shall 
issue.^® 

All mandatory statutory requirements respecting 
the form and contents of the warrant or order must 
be substantially observed.^® Accordingly, where the 
statute requires that the evidence on which the 
action is founded must be in writing and filed, an 
order of commitment made when the evidence is 
not of record is void, although such error does 
not oust the trial court of jurisdiction .21 

If the order or warrant is issued to commit for 
failure to pay a fine imposed for contempt, the 
amount of the fine should be specified,22 and the 
warrant should designate the person to whom the 
fine should be paid,23 although it has been held that 
a commitment for contempt for failure to pay ali¬ 
mony was 'not too vague in that it failed to pro¬ 
vide an opportunity for defendant to pay it, if de¬ 
sired, to respondent.24 An order of commitment 
which erroneously imposes an excessive fine is not 
void, nor is ,an order that erroneously awards costs 
as a part of the fiine imposed invalidated there¬ 
by .25 


Presence of defendant. It has been held that de¬ 
fendant's presence is not necessary when the final 
order of commitment is made ,28 at least where he 
was present when the judgment finding him guilty 
of contempt was rendered ;27 but the better rule 
seems to be that an order of commitment in the 
absence of defendant is absolutely void,23 and that 
the order must show defendant’s presence at that 
time.23 

Right to amend. A commitment issued on a 
judgment imposing sentence for direct contempt 
may be amended the same as any other criminal 
process.28 

Alternative order. As a rule an alternative or¬ 
der of commitment is void.®^ It has been held, 
however, that an order of commitment will not 
be invalidated because of an alternative provision 
therein, where no harm is caused thereby to the 
offending party.22 

(2) Setting Forth Facts Constituting Con¬ 
tempt 

Where so required, the contempt commitment order 
should state the particular facts on which the order 
is founded. 

Many authorities hold that the warrant of com¬ 
mitment in either direct or constructive contempts 
should state the particular facts on which the or¬ 
der is founded, 22 including sufficient facts to show 


15. Ind.—Prlvett v. Pressley, 62 Ind. 
491. 

18 C.J. p 84 note 7. 

18. Cal.—Overend v. San Francisco 
Super. Ct. 68 P. 872, 181 Cal. 280. 
13 C.J. p 84 note 8. 

Tallnre to eextuy copy served 
Where order finding Judgment 
debtor in contempt was not void, fact 
that copy of contempt order served 
was not certified did not affect juris¬ 
diction of court to issue commitment 
—Gumpel V. Gurvltch, 169 N.T.S. 136, 
102 Mlsc. 586. 

17. N.T.—People v. Bergen, 6 Hun 
267. 

13 C.J. P 84 note 9. 

18. N.T.—In re Bernhard, 1 N.T.S. 
226. 14 N.T.Clv.Proc. 196—Tates v. 
Lansing, 9 Johns. 395, 6 Azn.D. 290. 

19. N.T.—Matter of Blumenthal, 60 
N.T.S. 49, 22 Mlsc. 704. 

80i Minn.—State v. Syck, 277 N.W. 
926, 927, 202 Minn. 231, citing Coiv 
pas irxLXiM. 

• 18 C.J. p 84 note-10. 

Commitment defective 
Order for commitment for con¬ 
tempt, it an order for commitment 
for criminal contempt was defective, 
17 0. J.S.-9 


for failure to allege that contempt 
was "wUlfiil," as required by stat¬ 
ute.—People ex rel. Sandnes v. Sher¬ 
iff of Kings County, 299 N.T.S. 9, 164 
Mlsc. 855. 

Here Ixxefirulaxlty in order will not 
Invalidate it—Langen v. BojJkowski, 
206 N.W. 181, 188 Wla. 277, 48 A.L.E. 
622. 

SI. Iowa.—Seidlitz v. Benham, 132 
N.W. 370. 

IS CJ. p 84 note IL 
2S. N.J.—Jernee v. Jemee, 86 A. 
j 468, 54 N.J.Bq. 657. 

I N.T.—Burnham v. Denlke, 66 N.T.S. 

1028, 53 App.Div. 407. 

13 C.J. p 84 note IS. 

23. Ill.—People v. Saylor, 238 HL 
App. 142—^Donald v. People, 86 IIL 
App. 688. 

24. Ill.—MacKenzie v. MacKenzie, 
141 IlLApp. 126, afSrmed 87 N.B. 
848, 238 Ul. 616. 

35. N.T.—Gumpel v. Gurvltch, 169 
N.T.S. 186, 102 Misc. 636. 

381 Neb.—Hammer v. State, 180 N. 

W. 89, 106 Neb. 224. 

S.D.—Fritz. V. Fritz, 187 N.W. 719, 
46 S.D. 392. 

13 aj. p 84 note 18. 
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27. OkL—Brown v. State, 62 P.2d 
1208, 178 Okl. 506. 

28. Ga.—Auto Highball Co. v. Sib- 
bett 75 S.B. 914, 11 Ga.App. 618. 

W.Va.—Ex p. Mylius, 56 S.B. 602, 61 
W.Va. 406, 10 L.R.A-,N.S., 1098, 11 
AnmCas. 812. 

29. Ill.—^People V. Furman, 269 Ill. 
App. 381—^People v. Bain, 268 Ill. 
App. 192—Tunnell v. People ex rel. 
Miller, 253 IlLApp. 422, transferred 
People ex rel. Miller v. TunnelL 
162 N.B. 866, 331 IIL 307—People 
V. Saylor, 288 IlLApp. 142. 

30. Okl.—Ex parte Murray, 28 P.2d 
220, 54 OkLCr. 437. 

31. Mich.—Swett v. Thorkildsen, 78 
N.W. 370, 115 Mich. 814. 

N.T.—Falkenburg v. Frank, 48 N.T. 

S. 1187, 19 Misc. 418. 

13 C.J. p 84 note 20. 

32. N.T.—People v. Sickles, 13 N.T. 
S. 101, 59 Hun 342. 

18 C.J. p 84 note 21. 

33. Arlz.-Ex parte Pugh, 845 P. 
278, 30 Ariz. 129. 

Cal.—Ex parte Lake, 224 P. 126, 66 
Cal.App. 420—Myers v. Superior 
Court In and for Los Angeles 
County, 189 P. 109,’46 CaLApp. 206. 
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the court’s authority,3^ in order that a review as 
to the sufl5ciency may be had.^® It has been held 
that an order committing a witness for contempt 
for refusing to answer a question must state such 
question,®* and must also show the pertinency and 
relevancy of the testimony.®'^ Other cases, however, 
hold that it is not necessary to set out the minor 
facts of the case in which the contempt arose,®* 
and that a warrant of commitment will be deemed 
valid if it shows on its face the general nature of 
the offense.®® Under a statute authorizing im¬ 
prisonment, where the contempt charged consists 
in the failure to perform an act or duty which is 
within the power of the offender to perform, the 
warrant must specify the act or duty required 


to be performed,^® and some cases hold that it 
must further set forth that it is in the power of 
the offender to comply with the provisions of the 
order,but there are other cases holding that 
this is not necessary.42 Under certain statutory 
regulations, an order of commitment must recite 
facts only where summary punishment is inflicted.^® 
The facts stated in an order of commitment gen¬ 
erally are taken to be true,44 hence, if the facts 
stated do not support the conclusion that a con¬ 
tempt was committed, the commitment is invali- 
dated.45 

An original commitment for criminal contempt 
which was void for failure to set forth the particu- 


Hawall.—Fernandes v. Fernandes, 82 
Hawaii 604. 

111.—^People V. Salbar, 282 ULApp. 
606—People v. ‘ Bain, 268 IlLApp. 
192—^People v. Saylor, 288 IILApp. 
142, 

Kan.-—Wallace v. Weber, 6 P.2d 866, 
856, 184 Kan. 201, citing OoTpu 
Juris. 

N.T.—DouglM V. Adel, 199 N.E. 85, 
269 N.T. 144, reversing 280 N.Y.S. 
1006, 244 App.Div. 818, amendment 
of remittitur denied 2 N.E. 2d 679, 
271 N.Y. 628. ' 

Okl.—parte Belly, Cr., 62 P.2d 
1036—Ex parte Dawes, 289 F. 689, 
81 Okl.Cr. 897. 

18 C.J. p 84 note 22. 

Order iMld Bnlllaien.t as to facts 
stated.. 

HI.—People V. Rockola, 178 N.E. 884, 
846 IlL 27—^People v. O’Neara, 216 
HLApp. 178. 

Mo.—Ex parte Holllway, 199 S.W. 
412, 272 Mo. 108—^Bennett v. 

Strodtman, App., 42 S.W.2d 43. 

N.Y. —^Waldman v. Churcbill, 186 N. 
E. 690, 262 N.Y. 247, affirming 262 
N.Y.a. 971, 238 App.Dlv. 829. 

Okl.—^Brown v. State, 62 P.2d- 1208, 
178 Okl. 506—^Desklns v. State, Cr., 
71 P.2d 602. 

Order lield Insufficient for failure 
to set fortH facts. 

CaL—Ex parte Lake, 224 P. 126, 66 
Cal.App. 420. 

lU.—People V. Paynter, 260 ril.App. 
428. 

Kan.—^Wallace v. Weber, 5 P.2d 866, 
134 Kan*. 201. 

Mo.—Ex p. Stone, 188 S.W. 1061 
N.Y.—Carllno v. Downs, 279 N.Y.S. 
610, 244 App.Dlv. 801. 

Hading of oonteuyit snowa bjr 
jnltmeat 

HI.—Hanigan v. Stone, 287 I11 .Apd. 
814. 

Statatory re<Lulremeat' 

(1) Statute providing that sub¬ 
stance of offense shall he set forth In 
order for contemner's confinement, 
and made part of record of court. 


requires that order of confinement 
must contain recital of those facts 
which make It direct contempt, since 
statute Is mandatory In Its terms.— 
I Deskins v. State, OkLCr., 71 P.2d m. 
1 (2) "Particular circumstances” 

I within law requiring mandate of con¬ 
tempt to set forth particular circum¬ 
stances requires more than state¬ 
ment of bare fact—Waldman v. 
Churchill, 186 N.B. 690, 262 N.Y. 247, 
affirming 262 N.Y.S, 971, 288 App.Dlv. 
829. 

Hegal oouoluslozLS Insuffloiaut 

(1) Whether contempt is criminal 
or civil contempt order for com¬ 
mitment must state circumstances of 
contempt, It being insufficient merely 
to assert legal conclusion that con- 
temnor violated, or instigated viola¬ 
tion of mandate of court. 

N.Y.—^People ex rel. Sandnes v. Sher¬ 
iff of Kings County, 299 N.Y.S. 9, 
164 Mlsc. 366. I 

Okl.—Ex parte Dawes, 239 P. 689, 31 
Okl.Cr. 397. 

(2) An order committing a witness 
to Jail as for a direct, criminal con¬ 
tempt pf court In giving false testi¬ 
mony was void, when It failed to set 
forth facts showing the false tes¬ 
timony’s materiality and made refer¬ 
ence to such matter only in the form 
of a conclusion that the fact con¬ 
cerning which the witness testified 
falsely "was necessary and mate¬ 
rial.”—People V. Bain, 268 IllApp. 
192. 

94. Ill.—People V. Rosenthal, 18 N. 
E.2d 460, 370 111, 244, affirming 13 
N.E.2d 814, 294 IU.App. 274—Peo¬ 
ple V. Even, 18 N.B.3d 460, 370 HI. 
244, affirming 13 N.B.2d 820, 284 Ill. 
App. 607—Tunnel! v. People ex 
reL Miller, 253 IlLApp. 422, cause 
transferred People ex rel. Miller 
V. Tunnell, 162 N.E. 866, 881 IlL 
807—People v. Saylor, 238 IlLApp. 


56b IlL—People v. Salbar, 282 HL 
App. 606—Tunnell v. People ex rel. 
Miller, 268 IllA.pp. 422, oause trans- 

ISO 


ferred People ex rel. Miller v. Tun¬ 
nell, 162 N.M R55. 831 ru. 307. 
Mont—In re- Burns, 271 P. 439, 83 
, Mont 200. 

sa Mo.—Ward v, 177 S.W. 

365. 

Neb.—Wilcox V. State, 64 N.W. 1078, 
46 Neb. 402. 

Okl.—Ex p. Waugh, 137 1>. 106, 40 
Okl. 188. 

37. HL—People v. Furman, 269 IlL 
App. 381. 

13 C.J. p 86 note 26. 

38. Iowa.—Walton v. Hobson, 126 
N.W. 806. 146 Iowa 703. 

18 C.J. p 85 note 26. 

All foots wuaecsBSftxy 
Order of commitment In direct 
contempt proceeding against elec¬ 
tion judge for unlawfully making 
false canvass and return was not er¬ 
roneous because of failure to sot out 
all of facts constituting oitvnm with 
sufliclent particularity to justify 
punishment-I^eople ex rtd. Ruwih v. 
Schwartz, 1 N.K.2a 760. 284 IlI.App, 
646—People ex rel. Kusi'h v. 

Schwarts, 1 N,P3.2d 767. 284 IlLApp. 
38. 

3a Vt.—In re Murphy, 60 A. 817, 73 
Vt 116. 

N.Y.—P(‘oplu V. Omnt, 8 N.Y.S. 
142, 60 Hun 243, 

13 G.J. p 86 note 28. 

4L CaL—Myers v. 8up«trlor Court In 
and for Los Angeles County, 189 P. 
109, 46 CaLApp. 206, 

Fla.—State ex rel. Trewvant v. Mc¬ 
Leod, 170 So. 736, 126 Fla. 229. 

18 C.J. p 86 note 29. 

42. Colo.—In re Popejoy, 55 P. 1083, 
26 Colo. 32. 77 Am.aR. 223. 

13 C.J. p 88 note 30. 

43. Colo.—Eykclboom v. People, 206 
P. 888, 71 Colo. 818. 

44L HI.—Tunnell v. People ex reL 
Miller, 263 IlLApp. 422, cause 
transferred People ex rel. Miller v. 
Tunnell, 162 N.B. 866. 331 HL 307. 
45. Mo.—Ex parte Puller, 50 S.W.2d 
664. 830 Mo. 37L 
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lar circumstances of the offense cannot be cured 
by amendment or resettlement.^® 

(3) Limiting Time of Imprisonment 

Generally, an order or warrant of commitment for 
contempt must name a definite period of imprisonment 
when inflicting a restraining punishment. 

Although it has been held that technical inac¬ 
curacy in the recitals of an order or warrant of 
commitment for contempt as to the period of pun¬ 
ishment inflicted will not render it void if the de¬ 
fects are supplied by the record,the general 
rule is that the order or warrant of commitment 
for contempt must name a definite period of im¬ 
prisonment.^® Thus, an order of commitment until 
further order of court,or until defendant purges 
himself of the contempt, is void for uncertainty.®® 
Where, however, the contempt consists of an omis¬ 
sion to do that which it is in the power of the 
offender to do, it is not required that the commit¬ 
ment state the duration of the imprisonment.®^ 
Thus, an order committing a person for contempt 
until he shall comply with an order of the court, 
or until he is discharged by the court, is neither 
uncertain nor indefinite;®® and where a fine has 
been assessed, an order of commitment is suffi¬ 
cient which orders defendant confined until" the 
fine is paid, or until the further order of the court.®® 
So, a witness who refuses to answer a proper 
question may be committed "until he may an¬ 
swer,”®^ but the commitment must be for failure to 
answer the questions propounded.®® It has been 
held that, where the sentence is imjjrisonment for 
a certain length of time,* it is not necessary for 


the sentence to state when the term is to begin,®®. 
and the words "from the date hereof* in an order, 
disregarding any delays caused by an appeal, will 
be stricken.®^ The rule requiring commitments 
for contempt to be for a definite term does not 
apply, it has been held, to contempt proceedings 
against a husband for failure to comply with an 
order requiring payment of alimony.®® A commit¬ 
ment, directing a sheriff to hold petitioner subject 
to the further order of court for contempt, will 
not be construed as commanding the sheriff to hold 
petitioner beyond the term specified in the judgment 
of the court®® 

§ 89. Quashing or Vacating Proceedings 

Contempt proceedings are properly quashed or va¬ 
cated where there Is no legal evidence to show the guilt 
of the accused, or for other aufflclent reasons. 

The power to punish summarily for contempt 
carries with it the power summarily to absolve 
accused of contempt; such absolution may be at 
any stage of the proceeding, before trial, after 
trial, on evidence, or solely on affidavits filed,®® 
and accused is entitled to a discharge where there 
is no .legal evidence to sustain his conviction,®^ or 
where there is no factual basis to support the 
charge,®® or the facts are not subject to deter¬ 
mination.®® 

A motion to quash the citation has the effect 
of a demurrer.®* 

An order of dismissal disposes of the entire 
proceeding affecting the alleged contemptuous 
acts.®® 


40. N.Y.—Carllno v. Downa, 279 N. 

T.S. 610, 244 App.Div. 801. 

47. D.C.—Tolman v. Leonard, 6 App. 
D.C., 224. 

13 C.J. p 86 note 31. 

4a, Fla.—State ex rel. Grebsteln v. 
Lehman. 129 So. 818, 100 Fla. 481, 
modifying 128 So. 811, 100 Fla. 473. 
Tex.—^Bx parte Kottwlta, 8 S.W.Sd 
608, 117 Tex. 683—Ex parte Guinn, 
Com.App., 41 S.W.2d 219, 221, cit¬ 
ing OorpriB Juis. 

13 C.J. p 85 note 82. 

Order held anfflcle&tly deftalte 
111.—^People V. Hadesman, 223 111. 
App. 219. 

Oonunltment invalid heoanse Indefl. 
nite 

Fla.—State ex rel. Trezevant v. Mc¬ 
Leod, 170 So. 735. 126 Flak 229— 
State ex rel. Grebsteln v. Lehman, 

128 So. 811, 100 Fla. 473, modified 

129 So. 818, 100 Fla. 481. 

49. Ill.—People -y. Plrfenbrink, 96 

_ ni. 68. 

sa Tex.—Ex parte Eottwitz, 8 S.W. 
2d 608. '117 Tex 683. 


51. U.S.—Tinsley v. Anderson, Tex, 
18 S.Gt 805, 171 U.S. 101, 43 L.Ed. 
91, 

13 C.J. p 86 note 34. 

68. Mo.—Puller v. Smedley, App., 48 
S.W.2d 181. 

Tenn.—Crowder, Exr., v. Hayse, 9 
TenmApp. 66. 

18 C.J. p 86 note 36.' 

D.C.—Simmons v. Palmer, 83 
App.D.C. 692. 

54 N.T.—^People v. Fancher, i 
Thomps. & C. 467. 

56h N.T.—^People v. Davidson, 35 
Hun 471. 

56. Conn.—Middlebrook v. State, 48 
Conn. 267, 21 Am.R. 650. 

57. IlL—Savlo V. VIeno, 203 Ill.App. 
631. 

5a Ind.—Perry v. Pemet, 74 N.E. 
609, 165 Ind. 67, 72, 6 AnmCas. 533. 

69. Ala.—Jones v. Blue, 106 So. 698, 
21 Ala.App. ‘is, certiorari denied Ex 
parte Jones, 106 So. 700, 218 Ala. 
649. 

60l Ohio.—State ex rel, Talaba v. 

131 


Moreland, 9 N.E.2d 298, 132 Ohio 
St. 482. 

Disobedience of snpeisedeas order 

A writ of attachment issuing 
against a party to show cause why 
he should not be punished for dis¬ 
obedience of a writ of error made a 
supersedeas will be dismissed where 
the Judgment Is affirmed on such 
writ of error.—^Wltheratlne v. Sny¬ 
der, 281 I11JV.PP. 251. 

Vacation or modification of: 
Commitment eee supra S 88 b. 
Judgment see supra S 86 f. 

01. Ind.-—Blankenbaker v. State, 166 
N.E. 266, 201 Ind. 142. 

6B. N.T.—Bowery Sav. Bank ▼. 
Feldman, 289 N.T.S. 711, 160 Mieo. 
245. 

63i Mo.—^In re Fenn, 108 S.W.2d 869. 

64 Mont.—State ex reL Lloyd v. 
District Court of Third Judicial 
Dlst. in and for Deer Lodge Coun¬ 
ty, 72 P.2d 1014. 

0& Ill.—^Wayland v. City of Chlcar 
' -go, 15 N.E.2d 616, 869 IlL 48. 
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§ 90. Constitutional and Statutory Provisions 

The extent and scope of the punishment which may 
be inflicted for contempt may be limited by the bills 
of rights of the state constitutions and, subject to con¬ 
stitutional restrictions, may be controlled and regulated 
by statutes which, when fixing the punishment, are to be 
construed strictly In favor of the accused. 

The legislature may regulate or limit the punish¬ 
ment which may be inflicted for contempt®® except 
where the power to determine the punishment is 
specifically conferred on the courts by constitu¬ 
tional provisions,®*^ and the legislature may alter 
limits fixed by its prior enactments.®® A limita¬ 
tion, however, it has been held, cannot be such as 
to take away the substance of the court’s-inherent 
power to punish.®® A limitation of the power to 
imprison for contempts committed in the presence 
of the court does not, it has been held, limit the 
power of the court to commit for the reason that 
a commitment is not a sentence for contempt but 
an execution of the attachment.^® The right to 
imprison, where permitted by statute, cannot be tak¬ 
en away by rule of court. 7^ 

The nature of the punishment which the .courts 
may impose may be limited by the provisions of 
bills of rights prohibiting indefinite or cruel and 
unusual punishments,*^^ but it has been held that 
a prohibition of excessive fines applies only to 
criminal proceedings and has no application to an 


attachment and fine for civil contempt,*^3 and 
that a statute authorizing imprisonment for con¬ 
tempt is not invalid as depriving defendant of due 
process of law.*^^ Whether a constitutional or stat¬ 
utory prohibition of imprisonment for debt pre¬ 
cludes the making of a failure to obey an order 
to pay money a contempt, on the ground that it 
may be punished by imprisonment, is considered 
in § 13 supra. A constitutional limitation of the 
power of justices of the peace to punish crimes 
is not a restriction on their power to punish con¬ 
tempts. 7® 

Where the punishment for civil or criminal con¬ 
tempt is authorized by .statute, the statute should 
be strictly construed in favor of accused;*^® but 
a statute authorizing the punishment of election 
offenses as contempts of court is not inoperative 
because it fails to fix a penalty, since the court 
will administer a reasonable punishmont.*^? 

§ 91. Object of Punishment 

Broadly speaking, criminal contempt Is punished 
for the purpose of vindicating or preserving the dignity 
of, and respect for, the court; while civil contempt is 
punished with the object of enforcing the court's orders 
and to benefit injured parties. 

Punishment for contempt of court is not intend¬ 
ed as punishment for violation of the criminal 


ea Ala.—Ex parte HUl. 168 So. 531, 
229 Ala. 501, followed in Ex parte 
Webb, 158 So. 638, 229 Ala. 504. 
Cal.—Ex parte Selowsky, 177 P. 301, 
38 Cal.App. 569. 

Iowa.-Bicher v. Tlnley, 264 N.W. 
691. 

Ky.—Talbott v. Commonwealth, 270 
S.W. 82, 207 Ky. 749. 

Wash.—State v. Cameron, 248 P. 408, 
140 Wash. 101, 54 A.L.B. 311. 
Absenoe of oonstitntloxLBl restzlotioii 
Is reooffnltloa of power 
Where leidslative limitations on 
ihe extent of the courts' power to 
punish for contempt existed prior to 
the adoption of the first constitution, 
the adoption of each subsequent con¬ 
stitution was a recognition of the 
legislative power, in the absence of 
& declaration to the contrary.—^Ex 
parte HUl, 15$ So. 631, 229 Ala. 501, 
foUowed In Ex parte Webb, 168 So. 
683, 229 Ala. 604. 

Bta;feuteB held valid 

(1) Limiting punishment to a fine 
of fifty dollars or ten days* imprison¬ 
ment—Ex parte Creaaey, 148 S.W. 
914, 243 Mo. 670, 41 L.R.A.,N.S., 478. 

(2) Limiting punishment for con¬ 
structive contempt to a five hundred 
dollar fine and imprisonment for five 


days, or both.—Ex parte Gamer, 177' 
P. 162, 179 Cat. 409. 

IT. a court for China is limited In 
the extent of the punishment it may 
Inflict for contempt by the terms of 
a statute limiting in that respect the 
power of the consular courts whose 
Jurisdiction the court for China had 
partly assumed.—Fleming v. U. S., 
C.C.A.Chlna, 279 F. 613, appeal dis¬ 
missed 43 S.Ct. 10, 260 U.S. 762, 67 
L.Ed. 496. 

Wall oonsidared ease 
Mo.—Ex parte Creaaey, 148 S.W. 914, 
243 Mo. 679, 41 L.R.A.,N.S„ 478. > 
«7. Ark.—Spight v. State, 243 S.W. 
860, 156 Ark. 26—^Ford v. State, 64 
S.W. 879, 69 .Ark. 660. 

88. Cal.—Ex parte Selowsky, 177 P. 

801, 88 Cal.App. 569. 

Ky.—Talbott v. Commonwealth, 270 
S.W. 82, 207 Ky. 749. 

.89. N.H.—^In re Opinion of the Jus¬ 
tices, 166 A. 640, 86 N.H. 597. 

TO. Pa.—Commonwealth v. Lewis, 98 
A, 31, 253 Pa. 176-~Commonwealth 
V. Perkins, 16 A. 525, 124 Pa. 36, 2 
L.R.A. 223—Commonwealth v. 

Reed, 69 Pa. 425. 

71. Pa.—Commonwealth t. Heston, 
140 A. 538, 292 Pa. 63. 
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78. Fla.—State ex rel. Grobstoln v. 
Lehman, 129 So. 818, 100 Fla. 481, 
modifying 128 So. 811, IflO Fla. 473. 

73. Pa.—City of Scranton v. Peo¬ 
ple's Coal Co., 117 A. 673, 274 Pa. 
63. 

74. Mass.—Petition of Connors, 149 
N.B. 669, 254 Mass, 103. 

Contempt proceedings aw affording 
due process of law sec tlxe title 
Constitutional I^aw 8 S78. 

76w N.C.—State v. Hooker, 111 S.B. 
361, 183 N.C. 768. 

76. N.Y.—People ex rcL Supreme 
Court V. Albertson, 275 N.Y.S. 361, 
242 App.Div. 450—Silvorman v. 
Seneca Realty Co., 276 N.Y.S. 466, 
164 Mlsc. 35—Fromme v. Gray, 36 
N.Y.S. 1107, 14 MIse. 6»2, aflirmed 
43 N.E. 216, 148 N.Y. 696. 

Ohio.—Rhynard v. Gardner, 7 Ohio 
App. 262. 

Season for role 

"The exercise of the power to 
punish for contempt may result in 
imprisonment without trial by Jury.” 
-Silverman v. Seneca Realty Co., 
276 N.Y.S. 466, 471, 154 Mlsc. 36. 

W. Ill.—^People ex rel. Rusoh v. 
Montesano, 12 NjB12d 916. 
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law^* and, as shown in § 59 supra, an act may 
be punished as a contempt even though it is also 
punishable as a crime. The law punishes the con- 
temnor out of no personal consideration for the 
judge,or the litigant,*® but only when the best 
ends of justice will be‘ subserved thereby,*^ and 
with no purpose of seeking revenge or enrichment 
at the expense of the offender.** 

The object of proceedings for criminal contempt 
is punitive and the purpose of the punishment im¬ 
posed is to vindicate and preserve the power, in¬ 
tegrity, and dignity of the courts and to compel 


obedience to their orders,®* rather than to pro¬ 
tect those who suffer or tnay suffer incidental in¬ 
jury by reason of the contemptuous conduct,** and 
to accomplish its object such punishment may ex¬ 
tend to acts of past disobedience.*® 

The punishment of civil contempt is a remedial, 
preservative, or coercive, rather than a vindictive 
or punitive, act,*® and, as noted in § 57 supra, is 
inflicted with great caution. The punishment is 
imposed for the benefit of complainant or other 
party to the suit who has been injured,**^ and its 
object is to compel obedience to, or the perform- 


78. Ill.—State v. Froellch. 146 N.B. 
738, 816 Ill. 77. 

79. Ind.—Klsael v. Lewis, 61 N.E. 
209, 27 Ind.App. 302. 

Utah.— Ex. p. Whitmore, 35 P. 524, 
9 Utah 441. 

80. La.—State v. Orleans Pariah Civ. 
DIst Ct., 86 So. 315. 112 La. 182. 

81. U.S.—parte McLeod, D.C.Ala., 
120 P. 180. 

ZTo malloe against oontenmor 

"The law punishes the contemnor 
out of no personal consideration for 
the Judge. The punishment Is not 
meted out as a 'balm to hurt mind.' 
Nor is there In the law aught of ma¬ 
lice against him who la punished. 
The power is exercised by the court 
as the representative Ip this respect 
of the people—the ultimate sover¬ 
eigns—and in their interest and for 
their good. The maintenance of the 
authority of the judiciary is indis¬ 
pensable to the stability of the gov¬ 
ernment"—^Ex parte Whitmore, 85 
T>. 624, 529, 9 Utah 441. 

8S. N.J.—In re Meglll, 169 A. 601, 
114 N.J.B<1. 604. 

S3. U.S.—^Leitstein v. Capital Co., 
aC.N.J., 96 F.2d 23—Wilson v. U. 
S., C.C.A.Del., 66 F.2d 621—City of 
Campbell, Mo., v. Arkansas-Mls- 
sourl Power Co., C.C.AMo., 65 F. 
2d 425—In re La Varre, D.C.Ga, 
48 F.2d 216—Donato v. U. S., C.C. 
A.N.J., 48 r.2d 142—In re Stein, D. 
C.CaL, 7 F.2d 169, reversed on 
other grounds, C.C.A, Stein v. U. 
S., 9 F.2d 68—Coca-Cola Co. v. 
Feulner, D.C.Tex., 7 F.Supp. 864— 
Reeder v. Morton-Gregson Co., C. 
C.A.Neb., 296 F. 786—In re Inde¬ 
pendent Pub. Co., Mont. 240 F. 849, 
153 C.C.A. 635, affirming, D.C, 228 
P. 787. 

Ark.—^Freeman v. State, 69 S.W.2d 
267, 188 Ark: 1068—Southwestern 
Loan & Finance Corporation v. Ar¬ 
kansas Transp. Co., 45 S.W.2d 501, 
184 Ark. 1153. 

Colo.—People ex rel. Atty. Gen. v. 

Jersln, 74 P.2d 668, 101 Colo. 406. 
Fla.—Seaboard Air Line R. Co. v. 
Tampa Southern R. Co., 134 So. 
629, 101 Fla. 468. 


HI.—Eastman v. Dole, 213 IlLApp. 
864. 

Ind.—^Brown v. Brown, 187 N.E. 836, 
205 Ind. Oe^^oons v. State, 134 
N.E. 194, 191 Ind. 580, 20 AL.R 
900. 

Iowa.—^Haines v. District Court of 
Polk County. 202 N.W. 268, 199 
Iowa 476. 

La.—State v. Reeves, 180 So. 409, 189 
La 660. 

Md.—Ex parte Bowles, 165 A. 169, 
164 Md. 318—Kelly v. Montebello 
Park Co.. 118 A. 600, 141 Md. 194, 
28 A-L.R. 38. 

N.J.—Wleczferzak v. Wleczerzak, 169 
A 682, 116 N.J.Ba. 89—In re Ma- 
glll, 169 A 601, 114 N.J.E<1. 604. 
N.T.—Ludwig V. Jurist 187 -N.T.S. 

. 326. 

N.C,—Dyer v. Dyer, 197 S.B. 167, 218 
N.C. 684. 

Ohio.—Haas v. Jennings, 166 NJ). 

357, 120 Ohio St 870. 

Tex.—^Ex parte Green, 295 S.W. 910, 
116 Tex. 616. 

Wash.—State ex rel. Shallenberger v. 
Superior Court of King County, 26 
P.2d 1041, 174 Wash. 627. 

13 C.J. p 86 note 46. 

Administration, not opexatidB, of law 
safeguarded 

"It is the administration of the 
law, a function residing in the 
courts, rather than the operation of 
the law, that is sought to be safe¬ 
guarded by punishing for contemptu¬ 
ous conduct."—^People ex rel Attor¬ 
ney General v. Jersin, 74 P.2d 668, 
670, 101 Colo. 406. 

Punishment, not Indemnity 
“The fine . ^ . for a criminal 
contempt In a civil action . . . is 
imposed to punish tHe person guilty 
of the contempt, and not to in¬ 
demnify the moving party."—East¬ 
ern Concrete Steel Co. v. Brickl^ers’ 
ft Mason Plasterers' International 
Union, Local No. 46, of Buffalo, 193 
N.Y.S. 868, 870, 200 App,Div, 714. 
Dlstinotlon between dvU aivd orls)- 
Inal contempt 

"Contempts of court for which 
punishment is infficted for the pri¬ 
mary purpose of vindicating public 
authority are denominated criminal, 
while those in which the enforcement 
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of civil rights and remedies is the 
.ultimate object of the punishment 
are denominated civil contempts."— 
Anderson v. Indianapolis, etc., Forg¬ 
ing Co., 72 N.E. 277, 278, 84 Ind. 
App. 100. 

84h Colo.—^People ex rel. Attorney 
General v. Jersin, 74 P.2d 668, 101 
Colo. 406. 

85. U.S.—Leitstein v. Capital Co., C. 
C.AN.J., 96 F.2d 23—In re Star 
Spring Bed Co., N.J., 203 F. 640, 
122 C.C.A 36. 

13 C.J. p 86 note 48. 

"Punishment for past offenses falls 
under the classlflcatlon of criminal 
contempt."—Lopez v. Maea 87 P.2d 
240, 241, 88 N.M. 524. 

sa U.S.—Leitstein v. Capital Co., 
aC.A.N.J.. 96 F.2d 23—Wilson v. 
U. S., aC.A.Del., 66 r.2d 621—City 
of Campbell, Mo., v. Arkansas- 
Missourl Power Co., C.C.AMo., 65 
F.2d 426—Donato v. U. S., C.C.AN. 
J., 48 F.2d 142-;^oca-Cola Co. v. 
Feulner, D.C.Tex!, 7 F.Supp. 364. 
Fla.—Seaboard Air Line R. Co. v. 
Tampa Southern R. Co., 134 So. 
629, 101 Fla. 468. 

Ill.—Wilson V. Prochnow, 10 N.K2d 
984, 292 IlLApp. 294. 

Ind.—Brown v. Brown, 187 N.E. 830, 
206 Ind. 664—^Denny v. State, 182 
N.E. 813, 203 Ind. 683. 

Iowa.—Baker v. State, 270 N.W. 369. 
N.J.—Beatty v. Wunschel, 198.A 799, 
122 N.J.Bq. 286—Wieczerzak v. 
Wierczerzak, 169 A 682, 116 N.J. 
Bq. 89—Staley v. South Jersey Re¬ 
alty Co., 90 A 1042, 88 N.J.Eq. 300, 
L.R.A1917B 113, Ann.Cas.l916B 

955. 

N.M.—State v. Magee Pub. Co., 224 
P. 1028, 29 N.M. 466, 38 ALR 142. 
Ohio.—Haas v. Jennings, 166 N.B. 

867, 120 Ohio St. 870. 

Okl.—Blanchard v. Bryan, 300 P. 444, 
83 Okl. S3—Ex parte Plalstrldge, 
173 P. 646. 68 OkL 256. 

Tex.—Herring v. Houston Nat. Bxch. 

Bank, 266 S.W. 1097, 118 Tex. 387, 
18 C.J. p 86 note 46. 

■ 87. U.S.—Donato v. U. S., C-CAN. 
1 J., 48 F.2d 142—Coca-Cola Co. v. 

Feulner, D.C.Tex., 7 F.Supp. 364. 

: Fla.—Seaboard Air Line R Co., v. 
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ance of, the court’s orders or decrees,88 which 
the contemnor refuses to obey although able to 
do so,88 and thus, to secure, preserve, vindicate, 
enforce, or advance the rights of such private par¬ 
ties,9® as well as to vindicate the court’s authority.^i 

§ 92. Nature of Punishment in General 

The character of the punishment Imposed, as, for ex¬ 
ample, whether It Is by a fine or imprisonment, or both. 
Is ordinarily within the discretion of the court, subject 


' to such constitutional or statutory restrictions as exist. 
Fines Imposed for a criminal contempt may be, in certain 
cases, collected by execution or sequestration and are 
payable to the state or public treasury rather than to 
the moving party. 

In the absence of legal restrictions, the char¬ 
acter of the punishment for contempt is within 
the discretion of the court,®^ and the court may 
imprison or fine, or do both, or impose some other 
penalty, or may discharge the offender absolutely 
or conditionally,®8 and while the punishment must 


Tampa Southern R. Co., IS4 So. 
52S, 101 Fla. 468. 

ni.— Wilson V. Prochnow, 194 N.E. 
246, 359 Ill. 148. 

Ind—^Denny v. State, 183 N.B. 813^ 
208 Ind. 682. 

N.J.—Beatty v. Wunschel, 193 A. 799, 
133 N.J.Bq. 386—Staley v. South 
Jersey Realty Co., 90 A. 1042, 83 
N.J.Bq. 300, L.R.A1917B 113, Ann. 
Caa.l916B 955. 

N.C.—Dyer v. Dyer, 197 S.B. 167, 213 
N.C. 634. 

Okl.—^Blanchard v. Bryan, 200 P. 444, 
83 Okl. 33. 

Pine in civil contempt proceeding 
as indemnity to injured party see S 
94 infra. 

88. TJ.S.—^Wilson v. U. S., C.C.A.DeL, 
65 P.2d 621—Donato v, U. S„ C.C. 
A.N.J.. 48 F.2d 142. 

Ark.—Freeman v. State, 69 S.W.2d 
267, 188 Ark. 1058—Southwestern 
Loan & Fin. Corp. v, Arkansas 
Transp. Co., 46 S.W.2d SOI, 184 Ark. 
1163. 

Ill.—Wilson v. Prochnow, 10 N.B.2d 
984, 292 IllApp. 294^Bastinan v. 
Dole, 213 I11.APP. 364. 

Iowa.—State v. Baker, 270 N.W. 369. 
N.M.—State v. Magee Pub. Co„ 224 P. 

1028, 29 N.M. 456, 38 A.L.R. 142. 
N.C.—Dyer v. Dyer, 197 S.B. 167, 218 
N.C. 634. 

Okl.—Blanchard v. Bryan, 200 P. 444, 
83 Okh 83—^Bx parte Plaistrldge, 
173 P. 646, 68 OkL 266. 

Wash,—State ex rel. Shallenberger 
V. Superior Court of King County, 
26 P.2d 1041, 174 Wash, 627. 

13 C.J. p 86 note 46. 

“[Punishment for civil contempt] 
is coercive in character and must re¬ 
late to something to be done by de¬ 
fendant, by the doing of which he 
may discharge himself. He ‘carries 
the keys to his prison in his own 
pocket"'—^Beatty v. Wunschel, 193 
A 799, 801, 122 N.J.Bq. 286—Wlerc- 
zerzak v. Wlerczerzak, 169 A. 632, 
638, 116 N.J.Bq. 89—Staley v. South 
Jersey Realty Co., 90 A* 1042, 1048, 
83 N.J.Bq. 800, L.RJL1917B 118, Atm. 
Cas.l916B 956. 

89. U.S.—^Leitstein v. Capital Co., C. 
C.AN.J., 96 F.2d 23—In re Stein, D. 
C-CaL, 7 r.2d 169, reversed on oth¬ 
er grounds, aOA., Stein v. U. S., 
9 P.2d 68. 


Ind.—^Brown v. Brown, 1,87 N.B. 836, 
205 Ind. 664. 

13 aj. p 86 note 47. 

90. Ark.—Freeman v. State, 69 S.W. 
2d 267, 188 Ark. 1058—Southwest¬ 
ern Loan & Fin, Corp. v. Arkansas 
Transp. Co., 45 S.W.2d 601, 184 
Ark. 1163. 

Ill.—^People V. Panchire, 143 N.B. 476, 
311 Ill. 622. 

N.M.—State v. Magee Pub. Co., 224 
P. 1028. 29 N.M. 465, 88 AL.R. 142. 
N.T.—Ludwig V. Jurist. 187 N.T.S. 
326. 

N.C.—Dyer v.*Dyer, 197 S.B. 157, 213 
N.C. 684. 

91. Ill—People V. Panchire,. 143 N. 
B. 476, 811 III 622. 

92. U.S.—U. S. V. Landes, C.C.A.N. 
T., 97 F.2d 378—^B. Ingraham Co. 
V. Germanow, C.C,AN.Y., 4 F.2d 
1002—In re Sobol. N.T., 242 F. 487, 
166 C.C.A 263. 

Ala.—Bx parte BUll, 168 So. 681, 229 
Ala. 501, followed in Bx parte 
Webb, .168 So. 683, 229 Ala. 604. 
Ga.—^Brooks V. Sturdivant 170 S.B. 
369, 177 Ga. 614—Mays v. Willing¬ 
ham, 140 S.B. 789, 37 Ga.App. 478. 
N.J.—In re Megill 169 A 601, 114 
N.J.Bq. 604—^In re Hendricks, 166 
A. 211, 118 N.J.Bq. 93. 

N.T.—^Mendelsohn v. Rosenberg, 288. 
N.T.S. 792, 248 App.Dlv, 748, appeal 
dismissed 7 N.B.2d 274, 273 N.T. 
385. 

18 C.J. p 87 note 50. 

Discretion of court as to power to 
punish generally see § 67 supra. 
Review of court’s discretion see S 
124 infra. 

Punishment for contempt by de¬ 
ponent see the title Depositions 9 
66, also 18 C.J. p 683 notes 36-38. 
"Ozlmlnal contempt is znl generis, 
neither the classiflcatlon of the of¬ 
fense nor the amount of the punish¬ 
ment being set down by statute, or 
limits except by the facts of the 
case and the exercise of a sound Ju¬ 
dicial discretion,"—U. S. v. Sullens, 
D.C.Mi8S.. 36 F.2d 230, 288. 

Uscretlon after aflmanoe of decree 
After a court's decree adjudging 
defendant in contempt is affirmed on 
appeal such court has discretion as 
to what punishment It will impose, 
but it cannot refuse to Impose any 
penalty.—Osterhoudt v. Prudential 
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Ins. Co., 144 N.T.S. 108, 159 App.Dlv. 
291, affirmed 106 N.E. 1092, 211 N.T. 
647. 

Dlsoretlon la absence of statutory 
penalty 

Under a statute provldirig that vio¬ 
lation of the election laws is a 
contempt but providing no penalty 
therefor, the court may impose such 
reasonable punishment as its Judg¬ 
ment dictates.—^People ex rel. Rusch 
V. Bnger, 4 N.B.Sd 870, 364 III 464. 
Statutory UmltatLou inapplicable 
A sentence of both fine and Im¬ 
prisonment Is 'ivlthin the court's pow¬ 
er to punish for contempt and the 
power is not restricted by a statute 
limiting the punishment for certain 
crimes to a fine or imprisonment.— 
Kopp V. State. 246 N.W. 718. 124 
Neb. 363. 

Opportunity or ability to purge 
"The discretion of the court In 
respect to . . . [punishing a re¬ 
ceiver for embezzlement of trust 
funds] cannot be controlled by the 
fact that no order was made to re¬ 
store the funds ... nor by the 
fact of his not having the present 
means of repaying what he had alK 
Btracted.”—In re Hendricks, 166 A 
211, 213, 113 N.J.Bq. 93. See People 
y. Buconich, 199 IllApp. 410. 
Summary ptmlshmeut without ex- 
planattou 

"When a contempt is committed in 
the actual presence of the court dur¬ 
ing the trial of a cose, it . . . 
[is] within the sound discretion of 
the court whether it shall Inflict pun¬ 
ishment at the time ... or shall 
afford [defendant] an explanation be¬ 
fore rendering its Judgment."—State 
v. District Court of Tenth Judicial 
Diet. In and for Fergus County, 10 
p.2d 686, 588, 92 Mont. 94. 

93. U.S.—U. S. v. Landes. C.C.A.N. 
T., 97 P.2d 378—U. S. v, Dachia, 
D.C.N.T., 36 P.2d 601. 

Fla.—Ex parte Blggers, 96 So. 763, 
86 Fla. 322—^Bx parte Barman, 96 
So. 766, 85 Fla. 297, 81 A.L.R. 1226. 
Ill-People v. Boyle, 144 N.B. 842, 
312 111 686. 

N.J.—In re Meglll, 169 A 601, 114 
N.J.Bq. 604—In re Hendricks, 166 
A 211, 113 N.J.Bq. 93. 

N.T.—Greenzang v. Greenzang, 8 N. 
T.S.2d 267. 169 Mlsc. 616—In ra 



17 C.J.S.. 

be definite in character,®^ the court may look be¬ 
yond the form into the real nature of the trans¬ 
action to determine what will be the proper rem- 

edy.96 


§ 92 

Where, as is frequently the case, the statutes 
contain specific provision as to the punishment 
which may be inflicted in contempt proceedings, 
their limitations or restrictions must be observed,®® 
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Wax’ Estate, 268 N.T.S. 356, 149 
Misc. 861. 

Okl.—^Dancy v. Owens, 268 P. 879,126 
Okl. 37—State v. Owens, 256 P, 
704, 126 OkL 66. 62 A.L.R. 1270. 
S.D.—Fritz V. Fritz, 187 N.W. 719, 
45 S.D. 392. 

Tex.—Ex parte Heptinstall, 39 S.W. 

2d 76. 118 Tex.Cr. 160. 

13 C.J. p 87 note 61. 

Conditions on imprisonment as pun¬ 
ishment see infra S 93. 

Test as to cliBxaetar of pimlslimeiLt 
"The distinction between refusing 
to do an act commanded (remedied 
by Imprlsonnient until the party per¬ 
forms the required act), and the do¬ 
ing of an act forbidden (punished by 
Imprisonment for a definite term), 
is sound in principle, and generally, 
if not universally, affords a test by 
which to determine the character of 
the punishment" 

TJ.S.—Gompers v. Buck’s Stove & 
Range Co., D.C., 31 S.a. 492, 499, 
221 U.S. 418, 65 L.Ed. 797, 34 L. 
RJt:N,S., 874. 

N.J.—Dorrlan v. Davis,' 147 A.- 388, 
841, 106 N.J.Eq. 147—Staley v. 
South Jersey Realty Co., 90 A. 
1042, 1043, 83 K.J.Eq. 800, L.R.A. 
1917B 118, Anu.Ca.s.l916B 966. 

Denial of right to azgae to Jury 
It is not error for a court to re¬ 
fuse to permit an attorney to con¬ 
tinue his argument to the Jury until 
he pays a fine imposed as a penalty 
for his grossly insulting language.— 
Goldstein v. State, Tex.Cr., 23 S.W. 
686 . 

Disbaxment or sTLspension from prac¬ 
tice 

(1) Suspension from practice may 
be ordered as punishment for an at¬ 
torney’s contempt. 

D.C.—IT. S. V. Latimer, 44 App.D.C. 
81. 

TCan. —^in re Hanson, 6 P.2d 1088, 134 
Ean. 166. 

Neb.—In re Dunn, 124 N.W. 120, 86 
Neb. 606. 

Utah.—Foster 'V. Burton, 232 P. 917, 
64 Utah 660—ffiggins v. Burton, 
282 P. 914. 64 Utah 562. 

(2) "It was not Intended that 
. . , disbarment or suspension 
fr6m practice . . . should be in¬ 
dicted as punishment for contempt of 
court’’-Dickerson v. State, 179 S.W. 
8iS4, 326, 120 Ark. 9. 

(3) An attorney cannot bo sus¬ 
pended from practice as punishment 
for a contempt in the presence of the 
court but only In a special statutory 
proceeding for that purpose.-People 
er rel. Beattie v. Kavanagh; 77 N.E. 
107. 220 IlL 49, 110 Am.S.R. 228. 


Forced retlreme&li from case 
"No court . . . has the right 
or possesses the power of arbitrarily 
or capriciously forcing a licensed at¬ 
torney, regularly employed to rep¬ 
resent a litigant in the trial of a 
case, to retire from active participa¬ 
tion in such trial ... as a pun¬ 
ishment for contumacious conduct’’ 
—^Platnauer v. Superior Court in and 
for Sacramento County, 163 P. 237, 
242, 82 CalA.pp. 463. 

DvJnnctloii against a nonresident 
attorney's Illegal law practice will be 
ordered until he is personally served 
in the state and purges his contempt. 
—In re Lavln, Idaho. 81 P.2d 727. 

"XTothlng short of . . . impris¬ 
onment will be anything like ade¬ 
quate Justice” in punishment for a 
solicitor's uttering and delivering a 
supposititious decree and certifica¬ 
tion thereof to defraud a client— 
In re Hayden, 189 A. 828, 329. 101 N. 
J.Eq. 861. 

Depriving mother of baby during sol¬ 
itary confinement 
It was proper for the court to 
commit a woman to Jail for refusing 
to testify and, on her continued re¬ 
fusal, to take her baby from her and 
place her In solitary confinement.— 
Harmon v. (Commonwealth, ISO S.W. 
787, 140 Ky. 4. 

Fmalty for civil contempt 

(1) A punitive sentence, as for a 
criminal contempt cannot be imposed 
in a civil proceeding or to compel 
obedience to a decree to enforce pri¬ 
vate rights of a party to the suit 
Mies.—^Ramsay v. Ramsay, 88 So. 

280, 126 Miss. 716, sustaining sug¬ 
gestion of error 87 So. 491, 126 
Miss. 186, 14 L.R.A. 712. 

N.J.—Dorrian v. Davis, 147 A, 388, 
106 N.J.Eq. 147. 

(2) Where the contempt is prose¬ 
cuted in a civil, rather than a crim¬ 
inal, proceeding, only a remedial pun¬ 
ishment may be Inflicted.—McCann v. 
New York Stock Exchange, C.C.A 
N.T., 80 F.2d 211, certiorari denied 
McCann v. Leibell, 67 S.Ct 288, 299 
U.S. 603, 81 L.Bd. 444. 

(8) "A fine may be imposed for a 
civil contempt . . . not commit¬ 
ted In the presence of the court”— 
Akins 'V. Peak, 40 S.W.2d 324, 326, 
289 Ky. 847. 

(4) A fine or imprisonment or 
both, may not be imposed "as a pun¬ 
ishment” for civil contempt where 
the terms of the original order have 
been complied with.—Eastman v. 
Dole, 213 I11.APP. 864. 

(6) "There is no difference . . . 
in the penalty that may be inflicted, 
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[ [for civil or crinolnal contempt].”— 
People V. Peters, 137 N.E. 118, 120, 
306 Ill. 223, 26 A.L.R. 16, 

Contempt by hmnlolpal corpora¬ 
tion in falling to stop pollution of 
certain waters will be punished by a 
per diem fine until the court’s decree 
is obeyed, since a corporation cannot 
be imprisoned. — Department of 
Health of State of New Jersey v. 
Borough of Ft. Lee, 164 A. 319, 108 
N.J.Eq. 139. 

Corporate liability for contempt gen¬ 
erally see S 84 supra. 

94. U.S.—Wilson V. U. S., C.CJLDeL, 
65 F.2d 621. 

N.J.—Wieczerzak v. Wleczerzak, 169 
A- 632,’ 116 N.J.HQU 89. 

96. Pa.—Allen v. Pennypaoker, ■ 163 
A. 734, 302 Pa. 496. 

oe. D.C.—Rapeer v. CJolpoys, 85 P.2d 
716, 66 APP.D.C. 216. 

Mont.—Davenport v. Davenport, 222 
P. 422, 69 Mont. 405. 

N.J.—In re Bowers, 104 A. 196, 89 N. 
J.Eq. 807. 

Pa—Commonwealth v. Heenerfauth. 

70 PaBuper. 627, 529. 

Xn Federal Conrts 

(1) Under a statute empowering 
the United States district court to 
punish contempt by fine or impris¬ 
onment In its discretion, a Judgment 
of imprisonment for sixty days Is 
within the court’s Jurisdiction.—Ex 
parte Craig, C.CJLN.T., 282 F. 138, 
reversing 274 F. 177, certiorari denied 
Craig V. McCarthy, 42 S.Ct. 272, 268 

U. S. 604, 617, 66 L.Bd. 798, certio¬ 
rari granted Craig v. Hecht, 43 S.Ct 
90, 260 U.S. 714, 67 L.Ed. 477, and 
afilrmed 44 S.Ct. 103, 263 U.S. 256, 
68 L.Ed. 293. 

(2) Under a state statute so pro¬ 
viding, a federal court may Imprison 
a contemnor in a county Jail.—Swep- 
ston V. U. S., Ohio, 261 F. 206, 163 
C.C.A. 861. 

In Alabama 

(1) A statute authorizing a fine 
or imprisonment or both as punish¬ 
ment for contempt does not apply to 
civil contempts.—Ex parte Dickens, 
60 So. 218, 162 Ala. 272. 

(2) Under a statute specifying the 
nature of punishments for contempt, 
an offloer in contempt for refusing to 
vacate his ofOce room may not be 
punished by ejection therefrom.— 
Watson V. Scarborough, 40 So. 672, 
147 Ala. 689. 

In Ihdlana, the fine or imprison¬ 
ment authorized by statute as pun¬ 
ishment for contempt is limited to 
cases of criminal contempt—DennSr 

V. State. 182 N.E. 813, 208 Ind. 688. 
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§ 92 

and the punishment inflicted according to the pro¬ 
cedure prescribed.®'^ So, under a statute provid¬ 
ing for punishment by fine or imprisonment, the 
contemnor cannot be punished by both fine and 
imprisonment in the case of a single contempt,®® 
although such a punishment may be authori 2 ed 
where there are more than one contempts.®® A 
statute authorizing imprisonment or an attachment 
does not authorize a fine^ or a fine and commit¬ 
ment to enforce collection thereof;® and under a 
statute providing that; the payment of money to an 
injured party, under a court order, shall stand “in¬ 
stead of a fine,” the imposition of a criminal fine, 
in addition, is unauthorized.® Since, as is shown in 
the C.J.S. title Juries § 79, also 35 C.J. p 194 note 
14, a charge of contempt is not a charge of crime 
in which a jury trial may be had, it has been held 
in some jurisdictions that penal service, such as 
hard labor, cannot be imposed on one convicted.^ 
So,- under the provisions of particular statutes, it 
has been held that the contemnor cannot be sen¬ 
tenced to a house of correction® or workhouse.® 
Collection and disposition of fines. A fine im¬ 
posed as a punishment for criminal contempt is 
to be paid to the state or into the public treasury, 
and not to the complaining or moving party."^ 

As is shown in § 102 infra, a fine may be col¬ 


lected through an imprisonment of the contemnor 
until it is paid. It also may be collected by an 
execution,® such being a proper method where the 
contemnor is a corporation,® and if the execution 
issued is not enforced by collection a writ of seques¬ 
tration is a proper remedy in equity.^® However, 
a statutory provision as to the enforcement of fines 
in criminal prosecutions through an execution is 
not applicable to a fine in a contempt proceeding, 
and accused cannot complain of a delay in the 
•issuance of execution, particularly where due to his 
own acts.ii 

§ 93. Imprisonment as Punishment 

In some Jurisdictions courts cannot imprison as a 
remedial measure In civil contempts, but only as a pun¬ 
ishment after conviction In a proceeding wholly or pre¬ 
dominantly one for criminal contempt and sufficiently 
designated as such. 

In some jurisdictions, imprisonment for civil con¬ 
tempt is unauthorized if its principal puri)ose is 
remedial, but can be imposed only as punishment 
for a contempt of which the offender has been 
convicted.^® Thus, imprisonment cannot be im¬ 
posed as a punishment where the contempt pro¬ 
ceeding is not sufficiently designated as a criminal 
proceeding,1® or where it is treated as a civil pro- 


In. Kentnoky, under a statute pro¬ 
viding a maximum fine o£ thirty dol¬ 
lars and imprisonment for thirty 
hours as a punishment* for contempt, 
except where there is a Jury trial, a 
circuit court cannot suspend an at¬ 
torney from practice as a punish¬ 
ment for his contempt—^Adams v. 
Gardner, 196 S.W. 412, 176 Ky. 262. 

In ITdW York, under statute, the 
only punishment for civil contempt 
is “a fine and commitment to Jail 
in default of payment.”—^Landry v. 
Landry, 21S N.T.S. 671, 673. 216 App. 
DIv. 316. 

In Texas, "the district court by 
statute, is given the power to pun¬ 
ish contempt by imprisonment not 
exceeding three days."—Ex parte Mc- 
Graw, 277 S.W. 699. 700, 102 Tex. 
Cr. 106. 

97. Okl.—Ex parte Dawes, 239 P. 
689, 31 OkLCr. 897—Emery v. State, 
232 P.' 128, 29 Okl.Cr. 29. 

98. TJ.S.—Clark v. U. S., C.C.A.Mlnn., 
61 F.2d 695, affirming and remand¬ 
ing for resentence, D.C., XI. S. v. 
Clark, 1 P.Supp, 747, certiorari 
granted Clark v. U. S., 58 S.Ct. 814, 
287 U.S. 596, 77 L.Ed. 619. affirmed 
58 S.Ct 466, 289 U.S. 1. 77 L.Ed. 
993—Wilson v. U. S., G.C.A,OkL, 26 
r.2d 216. 

D.C.—^Moss V. U. S., 28 App. 476. 

99. U.S.*—Hoftman v. U. S., CC.A. 


Ill., 18 F.2d 278, affirming, D.C., U.. 
S. V. Hoffman, 13 F.2d 269, certio¬ 
rari dismissed 67 S.Ct. 756, 296 U. 
S. 666, and affirmed, C.C.A,, West¬ 
brook V. U. S., 18 F.2d 280. 

1. Mo.—Green County v. Rose, 38 
Mo. 390. 

N.Y.—Press Pub. Co. v. Associated 
Press, 68 N.Y.S. 708, 41 App.Dlv. 
493. 

a. N.Y,—lu re Watson, 6 Lans. 466, 
appeal dismissed 69 N.Y. 536. 

3. Mich,—Haines v, Haines, 86 Mich. 
188. 

4. Cal.—In re FU Kl, 22 P. 146, 80 
Cal. 201, 

Iowa.—Flannagan v. Jepson, 158 N. 
W. 641, 

Koldlsg to other effect 
However, It has been declared, by 
way of dictum, that “since in this 
state criminal contempts are crimes 
and may be punished as such, it 
seems clear that the court had au¬ 
thority to sentence appellant to im¬ 
prisonment at hard labor, if- it had 
seen fit to do so.”—^In re Hendricks, 
166 A. 211, 213, 118 N.J.Eq. 98. 

5. Mass,—Petition of Kelley, 197 N. 
E. 861—^Hurley v. Commonwealth, 
74 N.E. 677, 188 Mass. 443, 8 Ann. 
Cas. 767. 

a Minn.—Plankwi v. Flankers, 220 
N.W. 414, 176 Minn. 67. 

7. Mich.—^Langdon v. Judges of 
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Wayne Circuit Court, 48 N.W. 310, 

76 Mich. 358. 

N.Y.—Murphy v. Hitchcock, 279 N.Y. 

S. 808, 244 App.Div. 824. 245 App. 
Dlv. 732, appeal dismissed IDS N.E. 
532, 268 N.Y. 636—Eastern Con¬ 
crete Steel Co. v. Bricklayers* & 
Mason Plasterers’ International 
Union, Local No. 45, of Buffalo, 
193 N.Y.S. 368, 200 App.Div. 714. 
Disposition of fines for Indemnity 
of an injured party see { 94 infra, 
a Cal.—Ex parte Selowsky, 188 P. 

608, 44 Cal.App. 421. 

Ill.—People v. Shorwin, 269 Ill.App. 
346. 

9. N.Y.—Continental Mortg. Guar- , 
antee Co. v. Whitecourt Const. Cor¬ 
poration, 297 N.Y.S. 338. 164 Mlsc. 

66 . 

10. N.Y.—Continental Mortg. Guar¬ 
antee Co. v. Whitecourt Const. Cor¬ 
poration, supra. 

11. Ill.—People V. Sherwln, 269 111. 
App. 346. 

12 . Mo.—Ex parte Crenshaw, 80 Mo. 
447. 

13 C.J. p 88 notes 60, 61. 

Imprisonment as one of possible pun¬ 
ishments see supra { 92. 

la u.lg.— In re Guzaardl, C.aAJX.Y., 

74 F.2d 671. 

DatexmlBatloii of natore of proceed,, 
tag 

In determining whether a contempt 
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ceeding,!^ but it has also been held that in pro¬ 
ceedings for civil contempt, if the criminal ele¬ 
ment predominates and defendant understands that 
both the right to remedial and punitive punishment 
are to be passed on, the court may impose both 
fine and imprisonment.^® 

Whether a constitutional or statutory prohibi¬ 
tion of imprisonment for debt precludes the making 
of a failure to obey an order to pay money a con¬ 
tempt, on the ground that it may be punished by 
imprisonment, is considered in § 13 supra. 

§ 94. Indemnity to Party Injured 

In some Jurisdictions it Is held that in proceedings 
for a civil contempt a fine may be Imposed for the In¬ 
demnification of the person Injured. 

Where the acts constituting the contempt infringe 
on the rights or remedies of the injured party, 
fines by way of indemnity to the injured party for 
loss or expenses occasioned by the contempt are 
sometimes imposed,^® although some courts have 
held that such indemnity cannot be secured in a 
contempt proceeding but only in a civil suit.^’ 
Where permitted, however, such fines are payable 
to the injured party under the direction of the 
court,and a judgment assessing a fine, but con¬ 
taining no provision that the fine be paid to or for 
the benefit of-the injured party, is erroneous as a 
civil contempt judgment^® However, one in con¬ 


tempt for violatii^ an injunction wrongfully grant¬ 
ed cannot be required to indemnify plaintiff, since 
the latter is liable to the contemnor in damages 
for obtaining such order.2® Although, as shown 
in the C.J.S. title Garnishment § 224, also 28 C. 
J. p 302 notes 34, 35, a garnishee who fails to 
answer questions touching his indebtedness to de¬ 
fendant is liable to a penalty for contempt, he is 
not, for that reason, required to satisfy plaintiffs 
claim.2i The power of the court to award in¬ 
demnity to the injured party usually rests on stat- 
ute.22 Thus, a party in contempt cannot be re¬ 
quired to pay damages sustained by the injured 
party, under a statute restricting the punishment 
to a specified fine or imprisonment for a limited 
time.23 

§ 95. -Extent of Indemnity in General 

Except as otherwise permitted by statute, Indemnity 
must be measured by the actual Injury, and It may be 
apportioned between defendants unless a several liability 
exists. 

In determining the measure of indemhity, the 
extent of injury and proper redress to those whose 
rights have been impaired or delayed will be con¬ 
sidered. The amount of the indemnity, however, 
does not lie in the discretion of the court, but the 
loss must be established by satisfactory evidence.^* 
As a rule the. amount of the fine will be the ac¬ 
tual damage sustained by the injured party,^® and 


proceeding is criminal or civil in Its 
nature, prosecution by the Judge sua 
sponte, or by the district attorney, is 
an important factor.—^In re Guzzardi, 
supra. 

14 Mo.—McNealey v. Bouse, 264 S. 
W. 388. 

14 IT.S.—Krepllk v. Couch Patents 
Co., Mass., 190 P. 666, 111 C.CJl 
38L 

18 C.J. p 88 note 62. 

le. U.S. — Aerovox Corporation v. 
Concourse Ellectric Co., C.C.AN.T., 
90 P.2d 616—Dakota Corporation v. 
Slope County, C.C.A.N.D., 75 F.2d 
584, certiorari denied 56 S.Ct. 106, 
296 U.S. 693, 80 L.Ed. 420—City of 
Campbell, Mo., v. Arkansas-Mis- 
sourl Power Co., C.QAM 0 .. 66 F.2d 
425. 

Ind.—Oakland Coal Co. v. Wilson, 149 
N.E. 64, 56, 196 Ind. 501, citing 
COXpQS JulB. 

Mtnn.—Campbell v. Motion Picture 
Machine Operators, 186 N.W. 787, 
151 Minn. 238. 

N.T.—Bastem Concrete Steel Co. v. 
Bricklayers’ & Mason Plasterers’ 
International Union, Local No. 45, 
of Buffalo, 198 N.Y.S. 368, 200 App. 
Div. 714. 

18 C.J. p 89 note 17. 


Fine as punishment for contempt see 
S 92 supra. 

Theory of recovery in civil con¬ 
tempt proceedings is to compel pay¬ 
ment of damages by way of fine.— 
Judelshon v. Black, C.C.A.N.Y., 64 F. 
2d 116. 

Dlscretton of court 
Where the unsuccessful party to a 
suit seeks to enjoin the enforcement 
of the decree by a suit in another 
court, it is not an abuse of the for¬ 
mer court’s discretion to Impose, as a 
penalty, compensation for the ex¬ 
penses incurred by the successful 
party In defending his rights in the 
Injunction suit—^Toledo Beale Co. v. 
Computing Scale Co., IlL, 43 S.Ct 
468, 261 U.S. 899, 67 L.Bd. 719, af¬ 
firming, C.C.A., 281 F. 488, certiorari 
granted 42 S.Ct 585, 269 U.S. 679, 
66 L.Bd. 1072, and 42 S'.Ct 687, 269 
U.S. 579, 66 L.Ed: 1073. 

17. Tex.—Bdrlngton v. Prldham, 66 
Tex. 612—^Beverly v. Roberts, Civ. 
App., 216 S.W. 976. 

1& N.Y.—^Eastern Concrete Steel 
Co. V. Bricklayers’ & Mason Plast¬ 
erers’ International Union, Local 
No. 46. of Buffalo, 193 N.Y.S. 868, 
200 App,Dlv. 714. 

I Disposition of fines for criminal con- 
I tempts see 9 92 supra. 
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19. Ind.—Smith V. Miller, 197 N.B, 
892, 209 Ind. 66. 

ao. Wis.—^EAehler v. Halpin, 17 N. 
W. 868, 59 Wis. 40—^Kaehler v. 
Dobberphul, 14 N.W. 681, 66 Wis. 
497. 

21. R.I.—Hamlll v, Champlin, 12 R. 

L 124—Falk v. Flint 12 R.I. 14. 

SB. N.H.—Barber v. George R. Jones 
Shoe Co., 120 A. 80, 84, 80 N.H. 
607, citing Corpus Juris. 

18 C.J. p 89 note 92. 
sa Idaho.—^Levan v. Richards, 43 P. 
674, 4 Idaho 667. 

IlL—Chicago Directory Co. v. Her- 
ringshaw, 187 IlLApp. 489. 

24. Ind.—^Moore v. Polk Sanitary 
MUk Co., 200 N.B. 228, 233, 209 
Ind. 568, Quoting Corpus Jhxla. 

18 C.J. p 90 notes 96-97. 

Vast be suffloient to Indemnify the 
party.—Livingston v. Swift 28 How. 
Pr.,N.Y., 1. 

Discretion of court as to power to 
punish generally see § 57 supra. 
Punishment for contempt as com¬ 
mensurate with the Injury see S 98 
Infra. 

2B. Mina—Campbell v. Motion Pic¬ 
ture Mach. Operators, 186 N.W. 
, 787, 151 Minn. 238. 

N.Y.—Silverman v. Seneca Realty 
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where there is no proof of actual damages, the fine 
will be merely nominal^^ or will not be imposed at 
all;27 but a nominal fine is not proper where the 
injury resulting from contempt is substantial.^* 
When a decree against two defendants is reversed 
as to one, the amount of the fine imposed by the 
decree will be reduced proportionately, in the ab¬ 
sence of any evidence showing a joint and several 
liability.29 

Under some statutes, a fine may be imposed 
without a showing of actual damages, where the 
disobedience is calculated to, or does actually, de¬ 
feat, impair, or impede the rights or remedies of 
a party,*® but the fine cannot exceed the amount 
prescribed by statute.*^ 

§ 96, -Costs and Expenses 

While the authorltlei are not In harmony, It la fre¬ 
quently held that there may be an Inclusion/ of the costs 
and expenses Incurred by the Injured party, and, In some 
instances, attorney's fees, as a part of the Indemnity. 

In addition to compensation for loss to the in¬ 
jured party authorized by statute, usually the costs 


and expenses of the proceeding to punish the guilty 
may be included,** although the contrary is true 
under some statutes.** It has been held, however, 
that, where complainants have sustained no injury 
through the violation of an injunction, they are 
not entitled to a judgment against defendants for 
costs.*4 The costs and expenses must be ascer¬ 
tained by the rate of compensation fixed by statute 
for the services performed,** and if unnecessary 
expenses are incurred by complainant they will not 
be allowed.*® It has frequently been held that at¬ 
torney’s fees,*'^ other than statutory costs,** may 
be included in the fine as part of the costs and ex¬ 
penses, but the authorities are not uniform on this 
question.** 

§ 97. Denial of Privileges as Litigant 

A party In contempt may be denied privileges as a 
litigant other than those to which he is entitled as a 
matter of strict right. 

One in contempt may be denied certain favors 
of court and privileges as a litigant until he has 
purged himself of the contempt,^® but the rule is 


Co.. 276 N.T.S. 466, 154 Mlac. 35— 
Ludwig V. Jurist, 187 N.Y.S. 326. 

13 C.J. p 90 note 98. 

20L N.D.—Red River Valley Brick 
Corp. V. Grand Porks, 146 N.W, 
876, 27 N.D. 431. 

■Wls.—Nleuwankamp v. Ullman, 2 N. 

W. 131, 47 Wls, 168, 

27. U.S.—Jude^shon v. Black, C.C.A. 
N.T., 64 P,2d 116. 

Ind.—Moore v. Polk Sanitary Milk 
Co.. 200 N.B. 228, 209 Ind. 658. 
Minn.—Campbell v. Motion Picture 
Mach. Operators, 186 N.W. 787, 161 
Minn. 238. 

13 C.J. p 89 note 94, p 90 note 99 [c]. 
as. N.T.—Mitchell v. Loderman, 97 
N.Y.S. 1006. 

29. X7.S.-7Republlc Electric Co. v. 
General Electric Co., aC.A.N.J., 30 
P.2d 99. 

ao. N.Y.—^Eastern Concrete Steel Co. 
V. Bricklayers' & Mason Plasterers' 
International Union, Local No. 45, 
of Buffalo, 193 N.Y.S. 868, 200 App. 
Dlv. 714—Matter of Seitz, 107 N.Y, 
S. 593, 56 Mlsc. 616—Amendola v. 
Zema, 157 N.Y.S. 273, 93 Mlsc. 626. 

ai. N.Y.—Q«ller v. Flamount Realty 
Corporation, 183 N.B. 520, 260 N. 
Y. 846, modifying 257 N.Y.S. 884, 
286 App.Div. 788. 

18 C.J. p 90 note 4. 

Proof of actual Ion Impossible 
Where the nature of the case Is 
such that the Injured party’s actual 
damages cannot be ascertained the 
fine imposed on the contemnor Is lim¬ 
ited to the amount allowed by the 
statute.—In re Comblum, 232 N.Y. 
a 22. 138 Misc. 367. 


32. U.S.—Morehouse v. Giant Pow¬ 
der Co., Nev., 206 P. 24, 124 C.C.A 
158. 

13 C.J. p 90 note 6. 

"In a proceeding for civil contempt 
... the Court cannot completely 
Ighore the fact that the plaintiff has 
been obliged to incur expense In en¬ 
forcing compliance with the decree 
of this court”—^Freeman v. Premier 
Mach. Co., B.CMass., 26 F.Supp. 927, 
928. 

Costs generally see ! 127 Infra. 

33. N.Y.—Guerrier v. Coleman, 119 
N.Y.S. 896, 136 App.Div. 46. 

13 C.J. p 90 note 7. 

‘'AotTUU loss” 

The term “actual loss” In a statute 
permitting .a fine to that extent for 
the benefit . of an injured party, 
means loss recoverable in an action 
and does not Include costs and ex¬ 
penses of prosecuting the contempt 
—M;y Laundry Co. v. Schmellng, 109 
N.W. 640, 129 Wls. 679. 

afc Mich.—^Holland v. Weed, 48 N. 
W. 877, 87 Mich. 684. 

35. N.Y.—Sudlow v. Knox, 4 Abb. 
Dec. 326, 7 Abb.PrJT.S., 411—Ross 
V. LaCagntlia, 124 N.Y.S. 768, 68 
Mlsc. 497. 

38. N.Y,—Hammersley v. Parker, 8 
N.Y.Leg.Obs. 344, 1 Barb.Ch. 26. 
13 C.J. p 90 note 10. 

317. U.S.—Stahl V. Ertel, C.C.IU., 62 
F. 920. 

13 C.J. p 91 note 11. 

38. N.H.—Guay v. Brotherhood Bldg. 

I Ass'n, 177 A. 489, 87 N.a 216, 97 A. 

• L.It 1068—^Barber v. George R., 
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Jones Shoe Co., 120 A. 80, 80 N.k 
607. 

30. N.J.—O'Rourke v. Cleveland, 26 
A. 367, 49 N.J.EQ. 677, 31 Am.S.k 
719. 

13 CJ. p 91 note 12. 

4a Ala.—Ex parte Vaughn, 87 So. 
792, 206 Ala. 296. 

Cal.—O’Neill v. Thomas Day Co., 93 
P. 856. 162 Cal. 357, 14 AnmCas. 
970—Winter v. Superior Court of 
the City and County of San Fran¬ 
cisco, 11 P. 633, 70 Cal. 296. 

Ill.—Lindsay v. Lindsay, 99 N.B. 608, 
256 IlL 442. 

Mont—Davenport v. Davenport, 222 
P. 422, 424, 69 Mont 405, citing 
Corpus Juris. 

N.M.—Momsen-Dunnegan-Ryan Co. v.' 
Placer Syndicate Mining Co., 71 P. 
2d 1034, 1037, 41 N.M..625. citing 
Corpus Juris. 

Okl.—Southwestern Natural Gas Co. 
V. Sterling, 86 P.2d 803, 304, quot¬ 
ing Corpus Juris. 

Wash.—Smith v. Smith, 51 P. 865, 
18 Wash, 158. 

18 C.J. p 91 note 13. 

Denial of right to appeal see the ti¬ 
tle Appeal and Error S 208. 

“No rule of law seems more widely 
prevalent or better established than 
that a court whose authority has 
been put to naught will extend no 
favors or privileges to the party In 
contempt until he has acknowledged 
Its authority by purging the offense.” 
—^Weeks v. Superior Court of Cali¬ 
fornia, In and for Alameda County, 
203 P. 98, 94, 187 Cal. 620, citing Cor¬ 
pus Juris—Funfar v. Superior Court 
in and for Los Angeles County, 290 
P. 626, 627, 107 CaLApp. 488. 
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limited to the proceedings in the cause in which 
the contempt occurred.^! He may be denied the 
privilege of presenting a defense, filing pleadings 
or motions, or taking any other steps in the cause, 
but he cannot be denied these privileges unless 
he has previously been served with notice of the 
contempt proceedings,nor can he be denied a 
hearing, because of his mere failure to comply with 
an interlocutory order of the court, until his con¬ 
tempt has been adjudicated*^ rightfully.*® It is 
not error for the court to hear a motion by a par¬ 


ty whbse contempt is merely technical,*® and where 
the contemner’s failure to obey the court’s order 
arises from inability or poverty, and not from 
willful intent, his suit should not be dismissed.*'^ 

A litigant in contempt has no standing in the 
court,*® and the court,may, without further no¬ 
tice, enforce its own decrees when the contemnor 
fails or refuses to obey them;*® but he cannot be 
deprived of a right as distinguished from a favor.®® 
Thus, although it has been held that the pleadings 


of authority seems to Ise 
that a party In contempt Is not en¬ 
titled to prosecute or defend an ac¬ 
tion, when the nature of his con¬ 
tempt is such as to hinder and em¬ 
barrass the due course of procedure 
in the cause.”—Lindsay v. Lindsay, 
99 N,E1. 608, 609, 266 IIL 442, 
Blsoistlou of oottrt 
"While a court of equity has the 
power and may refuse to hear the 
defendant while he is in contempt, 
the matter Is discretionary* Under 
[the] circumstances [in this case] 
we think the defendant is entitled to 
be heard."—Kelly v, Kelly. 268 N.T. 
S. 867, 368, 144 Misc. 802. 

Contempt Insnfflolent to causa denial 
of injunctlou 

A litigant will not be denied an 
injunction to which it is entitled on 
the facts because of a contempt, not 
committed in malice or bad faith, 
arising out of the publication of an 
exaggerated statement of ■'the scope 
and effect of the court’s decision.— 
De Forest Radio Telephone & Tele¬ 
graph Co. V. Radio Corporation of 
America, B.C-Del., 4 F.2d 134. 

40.. U.S.—Montgomery v. American 
Employers' Ins. Co., D.C.Del., 22 P. 
Supp. 476. 

Alaska.—Alaska Gold Recovery Co. 
V. Northern Mining & Trading Co., 
7 Alaska 386. 

Mont.—Davenport v. Davenport, 222 
P. 422, 69 Mont. 406. 

Okl.—Southwestern Natural Gas Co. 
V. Sterling, 86 P.2d 802, 804, quot¬ 
ing Corpus JuzlB. 

18 C.J. p 91 note 14. 

48. Ala.—Ex parte Vaughn, 87 So. 
782,.205 Ala. 296. 

Cal.—Weeks v. Superior Court of 
California, in and for Alameda 
County, 208 P. 93, 94, 187 Cal. 620, 
citing Corpus JUxlfl—Soderberg v. 
Soderberg, 219 P. 82, 68 Cal.App. 
492. 

18 C.J. p 91 note 15. 

"Party is not entitled to a hearing 
in court until he has purged himself 
of contempt."—Campbell v. Campbell, 
4 S.W.2d 1112, 1113, 228 Ky. 836. 
Bearing mertta 
"A party in contempt will not be 
heard on anything pertaining to the 
merits of the cause.”-Bums v. 


Shapley, 77 So. 447, 451, 16 Ala.App. 
297. 

Argument by toounsel 

“Appellant ... is In contempt 
of this court To refuse to hear him, 
through his counsel, in oral argu¬ 
ment while he . . . [Is] in that 
posture . . . [is] clearly within 
our power.”—^Early v. Early, 261 P. 
1008, 1004, 49 App.D.a 128. 

Writ of prohlbltiou 
A petition for a writ of prohibition 
will be denied where proceedings, 
are pending charging the petitioner 
with contempt of the trial court—; 
Paddon V. Superior Court. City and 
County of San Francisco, 224 P. 474, 
66 Cal.App. 479. 

Writ of mandamus 
A party in. contempt of the trial 
court through disobedience of an in¬ 
terlocutory divorca decree will not 
be granted a writ of mandamus to 
compel the trial court to sign a final 
decree.—State v. Superior Court for 
King County, 268 P. 9, 144 Wash. 
299. 

4A Fla.-Palmer v. Palmer, 18 So. 
726, 86 Fla. 386. 

N.M.—Momsen-Dunnegan-Ryan Co. v. 
Placen Syndicate Mining Co., 71 P. 
2d 1034, 1036, 41 N.M. 526, quoting 
Corpus Juris. 

4A Ala.—Ex parte Eubank, 89 So. 
656, 657, 206 Ala. 8, citing Corpus 
Juris. 

CaL—O’Neill v. Thomas Day Co., 92 
F. 856, 162 CaL 367, 14 AnmCas. 
970. 

Ind.—Smith v. Smith, 2 Blackf. 232. 
N.M.—^Momsen-Dunnegan-Ryan Co. v. 
Placer Syndicate Mining Co., 71 P. 
2d 1084, 1036, 41 N.M. 526, quoting 
Corpus Juris. 

45w Kan.—Cunningham v. Colonial, 
etc., Mortg. Co., 47 P. 880, 57 Kan. 
678. 

4B. N.T.—Whitman v. Johnson, 81 
N.T.S. 1009, 10 Miisc. 726. 

47. Or.—^Newhouse v. Newhouse, 12 
P. 422, 14 Or. 290. 

Inability to perform required act as 
basis for discharge see S 109 in¬ 
fra. 

48. N.M.—Momsen-Dunnegan-Ryan 
Co. V. Placer Syndicate Mining Co., 
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71 P.2d 1034, 1036, 41 N.M. 625, 
quoting Corpus Juris. 

18 C.J. p 91 note 17. 

Governor la contempt as individual 
"The governor of the state of Ok¬ 
lahoma is entitled to appear [as in¬ 
tervener in a suit brought by the 
Justices of the court of criminal ap¬ 
peals to compel payment of their full 
salaries] notwithstanding the im¬ 
propriety of [certain contemptuous] 
articles [written by the governor as 
an individual].’’—^Edwards v. Carter, 
29 P.2d 809; 167 Okl 286. 

40. N.J.—Wharton v. Stoutenburgh, 
39 N.J.Eq. 299. 

SO. U.S.—Hovey v. Elliott, R.I., 17 
S.CL 841, 16'7 U.S. 409, 42 L.Bd. 
216. 

Idaho.—McHan v. McHan, 80 P.2d 29. 
Or.—^Hutchinson v. Hutchinson, 270 
P. 484, 126 Or. 619, 62 AL.R. 660. 
Wash.—State v, Ronald, 180 P. 126, 
106 Wash. 413. 

18 C.J. p 92 note 28. 

Distiuotioh between right and favor 
"There seems to be no recognized 
rule for determining what distinction 
there is in a court of equity between 
a matter of favor and a matter of 
right. In most cases litigants in 
courts of Justice are there to assert 
rights and not to receive favors. 
Ordinarily, a favor is a voluntary act 
of grace, kindness, or Indulgence 
which may be given or withheld at 
pleasure, and an act of that charac¬ 
ter is somewhat out of place in a 
court of Justice in cases where what 
is given to one is taken from an¬ 
other, and if contempt only disquali¬ 
fied the guilty litigant from asking 
favors his loss would be alight. 
. , . The rule is that while one 
adjudged guilty of contempt may at¬ 
tack the finding directly, he cannot 
BO long as it stands unlmpeached, be 
permitted as a matter of right to 
make any motion, fiOle any petition, 
or assert any claim for relief in the 
particular suit in which the contempt 
has been adjudicated.’’—Sklrven v. 
Skirven, 140 A 205, 207, 164 Md. 267, 
66 AL.R. 697, citing Corpus Jiud»i 
Bight to purge contempt 
A party in contempt cannot be d^ 
nled the right to file a motion to 
purge himself of the contempt 
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of one in contempt may be stricken from the files 
as a punishment,51 although only with a view to 
promoting substantia] justice in the case, 52 it is 
said that a court has no inherent power to strike 
out defendant’s answer, 52 and, as shown in § 578 
of the title Constitutional Law, it is a denial of 
due process of law to punish a contempt by strik¬ 
ing defendant’s answer and entering judgment 
against him. However, under the rule that in equity 
a party cannot be heard until he clears his con¬ 
tempt, plaintiff in contempt may be denied his stat¬ 
utory right to dismiss his suit.54 

Ordinarily, as is discussed m the C.J.S. title In¬ 
junctions § 700, also 32 CJ. p 409 notes 18-22, 
one guilty of contempt for violating an injunction 


will not be permitted to be heard on a motion to 
dissolve until the contempt is purged. 

§ 98. Extent of Punishment 

Except ai limited by etatute, the extent of the 
punishment for contempt Is within the sound discretion 
of the court, to be exercised with consideration of the 
surrounding facts and circumstances, and excessiveness 
or In definiteness must be avoided. 

Except as to fines for indemnity of the injured 
party, which are discussed § 95 supra, or unless 
limited by statute, as shown § 99 infra, the ex¬ 
tent of punishment for contempt is discretionary 
witii the court.55 In determining the amount of 
punishment to be imposed, the court will take into 
consideration surrounding facts and circumstanc- 
es,55 and will act with great care and delibera¬ 
tion, in order that no injustice may be done.®? The 


KT.—Brinkley v. Brinkley, 47 N.T. 
40. 

Tex.—^Krueg^el v. Naah, 70 S.W. 9S3, 
81 Tex.Clv.App. IB. 

W.Va.—Hebb v. Tucker County Ct., 
87 S.E. 676, 48 W.Va. 279, 49 W.Va. 
733. 

might to notice, bearinif, sad trial ou 
merits 

(1) A party In contempt is entitled 
to notice of) and to appear and re¬ 
sist. any proceeding taken against 
him as though he were not in con¬ 
tempt—^Mead v. Norris, 21 Wis. 810. 

(2) A husband who, Immediately 
after the service of a summons on a 
petition by his wife for the custody 
of minor children, leaves the state, 
taking the children with him, can¬ 
not on the ground that he is in con¬ 
tempt of court be deprived of his 
right to participate in the hearing 
by counsel.—Ward v. Ward, 41 A- 
435, 70 Vt 430. 

(3) It is error to render Judgment 
on a claim against a contemner with¬ 
out a triai on the merifa.—Wiggins 
y. Commonwealth, 42 S.W. 1106, 102 
Ky. 40, 19 Ky.L. 1017. 

Bight to defend or Intarvene 

(1> A husband in contempt for 
disobedience of an alimony order 
cannot be deprived of an opportunity 
to defend against his wife’s charges, 
but will not he allowed to prosecute 
any affirmative action.—^Maran v. 
Maran, 122 N.T.S. 9, 137 App.Div. 
348. 

(2) "By analogy [to the situation 
In (1), supra] the neglect or failure 
of an intervener, in an equity suit 
... to purge a contempt for dis¬ 
turbing the court’s possession of 
, . property In the custody of a 
receiver, does not afford ground for 
dismissing the intervention."—Coker 
V. Norman, 183 S.B. 74D, 741, 162 Ga. 
351. 

Bight to zetsia pzoperty 
A contemnor cannot be required to 


deliver up property not acquired in 
breach of an order in the contempt 
proceedlnga—Columbia Water Power 
Co. v. Columbia, 4 S.C. 388. 

51. Mo.—Haskell v. Sullivan. 31 Mo. 
486. 

18 C.J. p 91 note 21. 

Sefenses not exclusively oontenmozs* 
Where some, but not all, of the de¬ 
fendants are in contempt, the court 
cannot strike out defenses standing 
for the benefit of all.—Moms6n-I>un- 
negan-Ryan Co. v. Placer Syndicate 
Mining Co.. 71 P.2d 1084, 1086, 41 N. 

M. 625, quoting Ooxpns JUzls. 

58. Cal.—Frazer v. Lynch, 26 P. 844, 
88 Cal. 621. 

IS C.J. p 91 note 22. 

58. N.T.—Peters v. Berkeley, 219 .N. 

T.S. 709, 219 App.Dlv. 261. 

64. Wash.—State v. Ronald, 180 P. 
125, 106 Wash. 413. 

56b tJ.S.—Ingraham Co.‘ v. Ger- 
manow, C.C.AN.T., 4 F.2d 1002—In 
re Sobol, N.T., 242 F. 487, 166 C. 
C.A 263—^In re Independent Pub. 
Co., Mont. 240 F. 849, 153 GGA 
636, affirming, D.C., 228 F. 787. 
Ala.—Ex parte Hill, 168 So. 681, 582, 
229 Ala. 601, citing Corpus Juris. 
HL—^People ex rel. Rusch v. Monte- 
sano, App., 12 N.E}.2d 915. 

N. J.—In re Hendricks, 166 A 211, 118 
N.J.Bq. 98. 

Pa.—Heap’s Case, 8 Pa.DIst & Co. 

. 165. > 

18 C.J. p 92 note 87. 

Discretion of court as to power to 
punish generally see 8 67 supra. 
Review of court’s discretion see 8 124 
Infra. 

Application of proba,tiou law 
A first offense of criminal con¬ 
tempt by a newspaper editor during 
the trial of a criminal case presents 
a proper case for the application of 
the probation law.—^U.'S. y. SuUens, 
D.C.M18S., 86 F.2d 230. 

fiOli U.S.—^In re Independent Pub. 
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Co., Mont, 240 F. 849, 163 C.CJL 
635, affirming, D.C., 228 F. 787. 

Ga.—Brooks v. Sturdivant 170 S.B. 
869, 871, 177 Ga. 514, citing Corpus 
Juris. 

18 C.J. p 93 note 46. 

Cost of new trial 

In fixing punishment for a con¬ 
tempt which caused a mistrial the 
court may take Into consideration 
the increased costs thus Incurred by 
the government—In re Independent 
Pub. Com Mont, 240 F. 849, 168 C.C.A. 
686, affirming, D.C.. 228 F. 787. 

Absence of deliberate xulsoonduot 

(1) Where evidence, although 
showing that judges and clerks of 
election In primary election were 
grossly careless In the performance 
of their duties, left grave doubt 
whether they were guilty of deliber¬ 
ate misconduct sentences of one year 
in Jail for contempt were ordered re¬ 
duced to ninety days and in one In¬ 
stance to sixty days.—^People ex rel. 
Rusch V. Gustison. Ill.App., 18 N.B. 
2d 92. 

(2) Where county clerk, who re¬ 
fused to docket In Judgment Hen doc¬ 
ket an order which was not a valid 
Judgment disclaimed any intentional 
contempt and merely attempted to 

I question the order’s validity, a fine 
of one hundred dollars was too sev¬ 
ere and would he reduced to ten dol¬ 
lars.—State ex reL Tolls v. Tolls, 
Or., 86 P.2d 366, 119 AL.R. 1870. 

PnnJsliaenI; rnidlminlshsd by bail 
bond foifettuze 

The fact that a contemnor has for¬ 
feited his hall bond will not relieve 
him from the necessity of serving 
his Jail sentence and paying his fine 
when he Is again taken Into custody. 
—Barron v. State, 284 RW. 271, 160 
Ark. 417. 

67. Ga.—Klngshery v. Ryan, 17 S.B. 
689, 92 Ga. 108—Ryan v. Klngs- 
bery, 16 S.B. 802, 89 Ga. 228. 
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punishment imposed must be entire and final;®* 
it should be reasonable,®* or reasonably commen¬ 
surate with the gravity of the offense,*® and a 
penalty, in a civil contempt proceeding, which bears 


no relation to the injury suffered is unauthor ized.*i 
The punishment must not be cruel or unusual,** 
and it must not be excessive,*® although it may 


Sa. N.J.—O'Rourke v. Cleveland, ?6 

A. 867, 49 N.J.Eq. 677, 31 Am.S.R. 

719. 

"Where . . . [the] purpose [of 
punishment for contempt] Is to se¬ 
cure the compliance of some order, it 
must be entire, and for a time or 
upon condition certain, and . . . 
a judgment which la not certain as 
to time or condition In some manner 
is a void judgment ”—Ex parte Kott- 
wltz, 8 S.W.2d 508, 609, 117 Tex. 683, 
citing Corpus Juris—Ex parte Quinn, 
Tex.Com,App., 41 S.W.2d 219, 221. 
Suspension following imprisonment 
‘ An attorney cannot be further pun¬ 
ished by being denied the right to 
appear in court pending a decision 
on his appeal from a conviction and 
sentence to imprisonment for a con¬ 
tempt committed in the same court 
—^People V. Kavanagh, 77 N.E. 107, 
220 Ill. 49, 110 Am.S.R. 228. 
DlBhamient limited to one oourt 

An order of the criminal court of 
the -District of Columbia, striking the 
name of an attorney from its rolls 
as punishment for contempt, does 
not remove the attorney from the bar 
of the supreme court of the Dis¬ 
trict.—Bradley V. Fisher, D.C., 13 
Wall., U.S., 335, 20 L.Ed. 646—In re 
Bradley, D.C, 7 Wall., U.S.. 864„ 19 
L.Bd. 214. 

Indefinite order of suspension 

(1) The suspension of an attorney 
"until the further order of the 
court,” as punishment for his con¬ 
tempt, Is not void as being indefinite 
-where the court has statutory au¬ 
thority to make the suspension per¬ 
manent or for a limited period.—In 
re Hanson, 5 P.2d 1088, 134 Ean. 166. 

(2^ An order suspending an attor¬ 
ney from practice "until he should 
purge himself from the contempt” 
furnishes no direction or measure of 
what Is required to relieve him of 
the contempt and 'for that reason Is 
too indefinite to be valid.—^Adams v. 
Gardner, 196 S.W. 412, 414, 176 Ky. 
262. 

69b Ga.—Brooks v. Sturdivant, 170 

S.E. 369, 371, 177 Ga, 614, citing 

Corpus Juris. 

69. Ohio.—State v. Albln, 161 N.E. 

792, 118 Ohio SL 627. 

Severe censure wd transmission 
of the record to the bar association 
is an adequate punishment for an 
attorney's contemptuous speech, 
where he makes a full retraction and 
apology.—TT; S. v. Idarkewiclv, D.C. 
N.T., 261 P. 637. 

Bopxlmand is sufficient punishment 
for a merely technical criminal con¬ 
tempt not conunftted willfully or In 


bad faith.—In re Sylvester, D.C.N. 

T. , 41 P.2d 231, 236. 

61. U.S.—Eustace v. Lsmch, C.C.A. 
Cal., 80 P.2d' 662. 

Extent of indemnity as commensur¬ 
ate with the injury see S 95 supra. 

62. Ga.—^Brooke v. Sturdivant, 170 
S.EL 869, 371, 177 Ga. 614. citing 

Corpus Juris. 

Imprisonment for contempt is nei¬ 
ther cruel nor unusual punishment— 
Ex parte Gamer, 177 P. 162, 179 Cal. 
409. 

ea. Ala.—Ex parte Hill, 168 So. 631, 
632, 229 Ala. 601, citing Corpus 
Juris. 

18 O.J. p 92 note 89. 

‘'Whan not grossly ezoesslva” 

"The extent of the punishment, 
when not grossly excessive, lies 
within the discretion of the court" 
—Conley v. U. S., C.C.A.MInn., 69 F. 
2d 929. 936. 

At common law, contempts of court 
were often punished with great sev¬ 
erity.—People ex rel. Attorney Gen¬ 
eral V. Klmsey, 74 P.2d 663, 101 Colo. 
892. , ‘ . 

Statutory limit as guide 
The statutory six months’ limit of 
imprisonment for contempts which 
are also crimes "ought to have great 
weight In punishing [other] criminal 
contempts."—Ryals v. U, S., C.C.A- 
Fla., 69 F.2d 946, 948. ' 

Punishment held excessive 

(1) Six months’ imprisonment for 
carelessness in performing the du¬ 
ties of an election judga—People ex 
rel. Rusch v. Matthlesen, 8 N.E.2d 
346, 286 II1.APP. 615. 

(2) Six months’ Imprlsoxnnent each 
for calling a witness a liar and for 
talking to Jurors out .of court is im¬ 
proper where the court bases the 
sentences on unwarranted findings 
and irrelevant matters.—Gridley v. 

U. S„ C.C.A.MIch., 44 F.2d 716, cer¬ 

tiorari denied 51 S.Ct. 851, 283 U.S. 
827, 75 LuEd. 1441. . 

(3) A jail sentence of three 
months, w'here the court, in fixing 
the punishment, considered matters 
that occurred out of court and with 
which defendant was not really con¬ 
nected.—People V. Rongettl, 176 N.E. 
292, 344 Ill. 107, reversing; 250 Ill. 
App. 428. 

(4) Imprisonment for twenty days 
for a contempt committed In the 
recorder’s court.—^Brooks v. Sturdi¬ 
vant, 170 S.B. 869, 177 Ga. 614. 

(6) A fine of three hundred dol¬ 
lars for contempt for default In pay¬ 
ment of two hundred dollars.—Guer- 
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rier v. Coleman, 119 N.T.S. 895, 186 
App.Div. 46. 

(6) A fine of one thousand dollars 
and six months’ imprisonment for a 
refusal to answer a grand juror’s 
questions was reduced to a t-wo hun¬ 
dred and fifty dollar fine and thirty 
days’ imprisonment where the con- 
temnor gave fall and voluntary an¬ 
swers the next day.—Lockett v. 
State, 224 S.W. 962, 146 Ark. 415. 

(7) A two hundred fifty dollar fine 
and ten day jail sentence Is exces¬ 
sive, and should be limited to a cen¬ 
sure, where the contemptuous re¬ 
marks were provoked by the court 
and defendant apologized.—Pugh v. 
Winter, 2 N.T.S.2d 9, 253 App.Dlv. 
295, modifying 1 N.T.S.2d 480, 166 
Mlsc. 96. 

(8) A fine of two hundred dollars 
for failure to return papers taken 
from the court files is excessive In 
the absence of a showing of criminal 
intent—Miller v. People, 10 Ill.App. 
400. 

(9) Sentence of three months’ im¬ 
prisonment for a witness’ attempt 
on provocation, to fight with an op¬ 
posing party, was reduced to a ten 
dollar fine.—^Desklns v. State, Okl. 
Cr., 71 P.2d 602. 

(10) A fifty dollar fine and ten 
days’ imprisonment for beating coun¬ 
sel is excessive, under the circum¬ 
stances, and the jail sentence will be 
remitted.—Pace v. State. 7 S.W. 2d 29, 
177 Ark. 612. 

(11) A ninety day jail sentence, 
for an affidavit reflecting on the 
judge’s fairness and integrity, was 
reduced to a fine of one hundred 
dollars.-Ex parte Bowles, 166 A. 169, 
164 Md. 318. 

Fuaishment heUl not exoessive 

(1) Three years’ imprisonment In 
the penitentiary for a receiver’s em¬ 
bezzlement of one hundred forty-nine 
thousand dollars.—In re Hendricks, 
166 A. 211, 118 N.J.Eq. 93. 

(2.) Two years' imprisonment for 
misbehavior by election Judges.— 
People ex reL Rusch v. Montesano, 
IlLApp., 12 N.E.2d 916. 

(3) One year’s Imprisonment for 
misconduct in conducting an election: 
—^People V. Madel, 168 N.E. 882, 837 
HI. 169. 

(4) A six monthq* Jail sentence 
and a two hundred fifty dollar fine 
for.attempted bribery of a Juror.— 
McCauley v. State, 245 N.W. 269, 124 
Neb. 102. 

(6) Imprisonment for six months, 
.for attempting to corrupt a juror.— 
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amount to virtual confiscation of defendant’s es- it cannot be prolonged indefinitely,®® although it 
tate.®* may be until the performance of a condition,®® as 

Where imprisonment is imposed as a punishment, 


Tasich V. SUte, 196 N.W. 688, 111 
Neb. 465. 

(6) One hundred twenty days’ Im¬ 
prisonment for seeking to obtain 
money, to bribe a Judge.—Bat pscrte 
Crews, Fla., 173 So. 275. 

(7) Three months’ imprisonment 
for an attempt unlawfully to influ¬ 
ence a grand Jury.—Pierce v. TJ. S., 
37 App-D.C. 682. 

(8) Jail sentence of ninety days 
for juror’s contempt In discussing 
the case with others during a court 
recesa—State v. Babb, 159 S.H. 638, 
‘161 S.C. 306. 

(9) Sixty days’ imprisonment, for 
the publication of a letter criticizing 
the court, is a judgment within the 
court’s jurisdiction, under a statute 
authorizing the U. S. District Court 
to punish contempt by fine or im¬ 
prisonment in its discretion.—Ex 
parte Craig, C.C.A.N.T., 282 P. 138, 
reversing 274 F. 177, certiorari de¬ 
nied Craig V. McCarthy, 42 S.Ct 272, 
258 TJ.S. 604, 617, 66 L.Ed. 798, cer¬ 
tiorari granted Craig v. Hecht, 48 S. 
Ct 99, 260 U.S. 714, 67 L.Bd. 477, 
and afBrmed 44 S.Ct. 108, 268 U.S. 
255, 68 L.Ed. 293. 

(10) A five thousand dollar fine 
for inducing a witness, by bribes and 
threats, to leave the state.—^French 
T. Commonwealth, 97 B.W. 427, 80 
Ky.L. 98. 

(11) A fine of one thousand dol¬ 
lars for assaulting a wltnesa—^Bran¬ 
non V. Commonwealth, 172 S.W. 708, 
162 Ky. 860, L.R.A1916D 669. 

(12) A fine of one thousand dol¬ 
lars, on each of two railroads for 
failure to drain a highway under 
their track, while unnecessarily sev¬ 
ere, is not so excessive as to show 
an abuse of discretion.—Commission¬ 
ers of Highways of Township of 
Bdwardsvllle v. Cleveland, C., C. & 
St L. By. Co., 211 I11.APP. 24. 

(18) A flne of six hundred seven¬ 
teen dollars and ninety-five cents and 
costs, for a contumacious newspaper 
story necessitating discharge of a 
Jury and continuance of a pending 
case.—^In re Independent Pub. Co., 
Mont, 240 F. 849, 153 C.CA. 636, af¬ 
firming, D.C., 228 F. 787. 

(14) A three hundred dollar flne 
and four months’ imprisonment for 
a receiver’s dereliction in permitting 
the fraudulent removal of property 
under his care.—Oster v. People, 94 
nLApp. 288, jreversed on other 
grounds 61 N.E. 469, 192 UL 478, 66 
L.B.A 462. 

(16) A two hundred fifty dollar flne 
and jail sentence of thirty days in 
default thereof for an attorney’s 
"disorderly, contemptuous and in¬ 


solent’’ conduct In open court.— 
Douglas V. Adel, 287 N.T.S. 409, 248 
App.Dlv. 690. 

(16) A two hundred dollar flne or 
one day’s imprisonment for each two 
dollars thereof, for an attorney's un¬ 
justified charge of misconduct by the 
judge.—Ex parte Friday, 82 P.2d 
1117, 138 Cal.App. 660. 

(17) A flne of one hundred dollars 
and suspension until paid, for an at¬ 
torney’s abuse of a juror.—Tanner 
V. U. S., C.C.AUtah., 62 F.2d 601, 
certiorari denied Tanner v. Johnson, 
58 S.Ct. 689, 289 U.S. 746, 77 L.Ed. 
1492. 

(18) A five thousand dollar flne and 
twelve months' jail sentence for 
charging supreme court justices with 
dishonesty and ofllclal misconduct is 
not contrary to lp,w.—^Dancy v. 
Owens, 268 P. 879, 126 Okl. 87—State 
V. Davenport, 256 P. 840, 125 Okl. 1. 

(19) Fines of two hundred fifty 
dollars and one hundred dollars re¬ 
spectively against two contemners 
for preventing a sheriff from holding 
a mortgage foreclosure sale axe nei¬ 
ther excessive nor inconsistent with 
defendants’ relative degrees of guilt. 
—Lux V. Btate,‘ 262 N.W. 897, 126 
Neb. 188. 

* (20) A flne of one hundred dollars 
and suspension until paid, for an at¬ 
torney’s abuse of a juror, is “very 
moderate.”—Tanner v. U. S., supra. 
Paulshmenl: held sdeQuate 
A flne of two hundred fifty dollars 
and suspension from appearing in the 
reviewing court for one year is an 
adecLuate punishment for the filing of 
a contemptuous brief.—In re Qlaub- 
erman, 162 A. 650, 107 N.J.Eq. 884. 
Ponlshmsat held iuadeiinate 
Jail sentences of, respectively, six¬ 
ty, thirty, and fifteen days,. imposed 
on an election judge and clerks, for 
making a fictitious election return, 
are inadequate rather than excessive. 
—People ex rel. Busch v. Blvlln, 277 
lll.App. 188, error dismissed People 
ex rel. Busch v. Singer, 4 N.B.2d 823, 
864 Ill. 480, appeal dismissed Singer 
V. People of State of Illinois ex rel. 
Busch, 57 S.Ct. 618, 300 U.S. 642, 81 
L.Ed. 867, rehearing denied 67 S.Ct. 
782, 301 U.S. 712, 81 L.Ed. 1864. 

6A N.J.^In re Meglll, 1'69 A 601, 
114 N.J.Eq. 604. 

65. N.Mr—Lopez v. Maes, 87 P.2d 
240, 88 N.M. 624. 

N.T.—People ex rel. Tsagaris v. 
Sheriff of Kings County, 289 N.Y. 
S. 64, 248 App.Div. 767. 

13 C.J. p 98 note 43. 

Necessity of definiteness in order or 
warrant of commitment see S 68 
supra. 


“It is an elementary principle of 
the law of contempt that the punish¬ 
ment must be definite, where l^s pur¬ 
pose is punishment for a past of¬ 
fense."—Ex parte Kottwltz, 8 S.W.2d 
608, 509, 117 Tex. 583, citing Corpus 
Juris—Bx parte Guinn, Tex.Com. 
App., 41 S.W.2d 219, 221. 

“One year or until the farther order 
of the court” 

A sentence of imprisonment for 
"one year or until the further or¬ 
der of the court” is not invalid as 
being indefinite, since “the direction 
for confinement . . . for one year 
is for a definite period. The rest 
of the language may be considered 
as surplusage."—In re MacDonald,. 
168 A 621, 624, 110 Pa.Super. 352. 
Criminal contempt 

A sentence with a fixed and abso¬ 
lute term of imprisonment can be 
inflicted only in a proceeding for* 
criminal contempt.—U. S. v. Moore, 
C.C.AN.T., 294 F. 862, affirming, D.C., 
287 F. 879, certiorari denied U. S. ex: 
rel. Paleals v. Moore, 44 S.Ct. 331,. 
264 U.S. 581, 68 L.Bd. 860;. 

Bireet contempt 

"Where the order Imposes a com¬ 
mitment to jail as punishment for’a. 
direct contempt committed' Ih the- 
presence of the court . .. . such 
commitment must be fbr a definite 
term."—State v. Lehman, 129 So. 818, 
821, 100 Fla. 4S1,. modifying 128 So.. 
811, 100 Fla. 478. 

Penal contempt 

“In Illinois it has k>ng“ been the- 
firmly established law that for a- 
penal contempt the imprisonment 
should be for a fixed' period of time."' 
—Tegtmeyer v. Tegtoeyer; 11 N.E. 
2d 667, 662, 292 IllApp. 434. 

Definite term of imprisonment may 
be imposed as a punishment for mak¬ 
ing false statements before a grand 
jury.—U. S. v. Dachls,, D.C.N.T., 36' 
F.2d 601. 

,0a Fla.—State v; Lehman, 129 So. 

818, 100 Fla. 481. modifying 128' 

Bo. 811, 100 Fla. 473. 

13 C.J. p 98 note 44. 

Ability to comply 

A continuing order- of imprison¬ 
ment conditional on compliance with 
the direction of the court can only 
be lawfully entered- where it appears 
that it is within, the power of the 
party to comply with the court's* 
mandate and that he willfully re-- 
fuses to do so.—Ex parte Saul, 163 P. 
505, 82 Cal.App. 63L 
Punitive or ooerolve ImpUsonmeiLt 

“Every sentence so- far as punl-- 
tlve must be definite, but so far as 
coercive It is not indeterminate be¬ 
cause limited by the period of non— 
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may a sentence imposing a per diem fine.®*^ 

While, as shown in § 42 supra, the want of any 
intention to commit a'contempt is usually no ex¬ 
cuse, such lack of intent will serve to mitigate 
the punishment, and the court may, in its discre¬ 
tion, impose only a moderate®® or nominal®® pun¬ 
ishment, or it may refuse to punish at all.'^® When 
the contempt results, through a misapprehension 
of his duties, from a mistake, and a reasonable ex¬ 
cuse is presented to the court, ordinarily the party 
\W11 be discharged on the payment of the costs and 
expenses of the proceeding.^! Similarly, a mistake 
of law,*^® or want of knowledge that his act is 


§ 99 

contumacious,*^® or the fact that the contemptuous 
act was actually committed by defendant’s agent 
without his knowledge,'^^ may also influence the de¬ 
gree of defendant’s punishment. 

§ 99. -Limitation by Statutes 

statutory [Imitations' of the extent of punishment 
must be conformed to. 

Vhitn the duration, of the imprisonment or the 
amount of the fine is limited by statute, the pun¬ 
ishment must conform to such limitation or be jus¬ 
tified under some exception thereto.'^® However, 
if part of a judgment punishing a contemnor is 


compliance.”—■'Wllaon v. U. S.. C.C.A. 
Del., 65 F.2d 621, 628. 

07. N.J.—Department of Health of 
State of New Jersey v. Borough of 
Ft Lee, 154 A. 319, 108 N.J.EIq. 139, 
Suhitltute for Impilaoiunent 
A p.er diem fine until the court's 
order Is obeyed, will be Imposed on a 
municipal corporation, since impris¬ 
onment cannot be utilized as a coer¬ 
cive measure.—Department of Health 
of State of New Jersey v. Borough 
of Ft. Lee, supra. 

Corporate liability for contempt gen¬ 
erally see 8 84 supra. 

Ark.—Poindexter v. State, 169 S. 
W. 197, 109 Ark. 179, 46 L.RjL.N.S., 
617. 

N.T.—^People v. Bouchard, 27 N.T.S. 
201, 6 Misc. 459. 

physloal exhaxurtLbn nagatlvliig liu 
tent 

Where the evidence shows that 
physical exhaustion rather than in¬ 
tentional wrongdoing caused election 
judges’ mistakes, their punishment 
will be reduced. — People ex rel. 
Rusch v. WUliams, 11 N.B).2d 37, 292 
I11.APP. 228. 

ee. TJ.S.—Morss V. Domestic Sewlng- 
Mach. Co., C.C.Ma8s., 38 F. 482. 

18 C.J. p 98 note 48. 
m good faitlL under advice of ooun- 
sel 

Where the acts done by contem- 
nors in violation of the supersedeas 
clause of a writ of review were com¬ 
mitted in good faith under advice of 
counsel only nominal punishment 
need be imposed.—^Marblehead Land 
Co. V. Superior Court in and for Los 
Angeles County, 218 P. 718, 60 Cal. 
App. 644. 

On advloo of reputable counsel 
Where a suspended attorney com¬ 
mitted certain acts in violation of 
the suspension order, while acting 
on the advice of reputable counsel, 
only a nominal fine will be assessed. 
—State V. Richardson, 51 So, 673, 126 
La. 644. 

Belief as to oflloial duty 

Where certain acta done by city 
officers, in violation of the court’s 


mandate, were committed in the be¬ 
lief that it was their duty so to do 
under certain city ordinances, their 
line will be nominal, provided they 
agree to abide by the order and pay 
costs.—^Des Moines St. R. Co. v. Des 
Moines Broad Gauge St R. Co., 88 
N.W. 496, 74 Iowa 585. 

70. CaL—^Lapique v. Superior Court 
of Los Anijples County, 229 P. 1014, 
68 Cal.App. 418. 

Colo.—People ex rel. Attorney Gen¬ 
eral V. Jersin, 74 P.2d 668, 101 Colo. 
406. 

“Where the accused disclaims any 
intention to contemn, protests re¬ 
spect for the court, and makes sub¬ 
mission to it, the court will, as a 
general rule, inflict no punishment.” 
—In re Schmidt 102 A. 264, 265, 88 
N.J.Bq. 21. 

71. tr.S. — Merrimack River Say. 
Bank v. Clay Center, Han., 81 S.Ct. 
296, 219 U.S. 627, 56 L.Bd. 820, Ann. 
Cas.l912A 518. 

13 C.J. p 98 note 49. 

72. TT.S.—U. S. V. Sullens, D.C.Miss., 
86 F.2d 230. 

Cal.—^Laplque v. Superior Court of 
Los Angeles County, 229 P. 1014, 
68 Cal.App. 418. 

73. Ill.—People V, Gilbert, 118 N.H. 
196, 281 IlL 619, affirming 204 IlL 
App. 97. 

74. Neb.—Bee Pub. Co. v. State, 185 
N.W. 389, 107 Neb. 74. 

75. Ala—Bx parte Hill, 168 So. 631, 
632, 229 Ala 601, Citing Oorpus 
Jtuis, and followed in Ex parte 
Webb. 168 So. 633, 229 Ala 604. 

Cal.—Bx parte Gamer, 177 P. 162, 
164, 177 Cal. 409, quoting Corpus 
JUxls. 

Conn.—^Ferrie v. Trentini, 149 A. 664, ‘ 
111 Conn. 246. 

Mich.—Ex parte Ridgley, 246 N.W. 
808, 261 Mioh. 42. 

Nev.—State v. Sixth Judicial Dlst 
Court in and for Humboldt County, 
1 P.2d 106, 58 Nev. 343. 

I Tex.—^Bx parte Hllpold, ConouApp., 97 
S.W.2a 947. 

113 aj. p. 93 note 60. p 94 note 6L 
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Act Which offender may yet perform 

(1) Court may imprison for con¬ 
tempt only for term limited by stat¬ 
ute, unless contempt comprises omit¬ 
ted act which offender may yet per¬ 
form, in which case offender may he 
imprisoned only until performance 
thereof and payment of fine.—^Dlto- 
maaso v. Loverro, 273 N.Y.S. 76, 242 
App.Dlv. 190. 

(2) A sentence of imprisonment 
until compliance with the court’s or¬ 
der is justified under an exception to 
the statutory limitation of thirty 
days’ imprisonment which permits 
such an indeterminate sentence 
where the contemnor, although able, 
refuses to obey the court’s order.— 
Ex parte Ridgley, 245 N.W. 803, 261 
Mic^ 42. 

OonstmotiLou of Judgment ta haxmony 
with statute 

A judgment of imprisonment for 
contempt will be construed In har¬ 
mony with a statute limiting such 
imprisonment; and the use of cer¬ 
tain words in the judgment which 
might be interpreted to increase the 
imprisonment beyond the statutory 
limit will be considered inadvertent 
—Ferric v. Trentini, 149 A. 664, 111 
Conn. 245. 

Detention in felony prison 

The unreasonable detention before 
hearing, in the part of the jail re¬ 
served for felony prisoners, of a 
contemnor under arrest for failure to 
obey 'an alimony decree, la a viola¬ 
tion of his rights under a statute 
requiring the segregation of prison¬ 
ers arrested on civil process from 
those held on criminal charges.— 
Oxford V. Berry, 170 N.W. 83, 204 
Mich. 197. 

Statutes applicable to other courts 

(1) Statutory limitations on the 
extent of the punishment whlc'fi may 
be inflicted by other courts may be 
considered in determining the rear 
sonableness of a penalty inflicted by 
a court whose power Is not thus re¬ 
stricted.—^Brooks V. Sturdivant, 170 
S.E. 369. 177 Ga. 514. 

(2) A statute limiting the punish¬ 
ment for contempt in courts of reo- 
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later held invalid as being in excess of a statutory 
limitation, the balance of the punishment will nev¬ 
ertheless be enforced^® A contemnor who, under 
statute, would be entitled to immediate release be¬ 
cause of his physical condition, cannot be sen¬ 
tenced to imprisonment for his offensc.^"^ 

§ 100. -Cumulative Punishment 

Separate acts of contempt may be punished as dis¬ 
tinct offenses, but where several acts constitute a single 
contempt only one punishment Is proper. The reversal 
of one of two convictions under which a defendant Is 
serving concurrent sentences does not alter his punish¬ 
ment. 

Each separate and distinct act of contempt may 
be punished,^* and consecutive sentences imposed 
therefor but if a series of acts constitutes but 
one contempt, or the same contempt is permitted 
to continue for several days, there cannot be sepa¬ 
rate punishment for each successive act' or day.®® 
Defendant’s punishment is unaffected where one of 
two convictions under which he is serving con¬ 
current sentences is set aside on appeal.®! 

§ 101. —- Jail Liberties 

Persons committed for contempt ordinarily may have 
Jail liberties, but under varying circumstances such liber, 
ties have been both permitted and denied. 

Ordinarily, one committed for contempt is entitled 
to jail liberties.®® However, the application of the 


rule usually depends on the nature and circum¬ 
stances of the case, and it has been held that, 
where a party is committed to jail for nonpayment 
of costs, he is entitled to the jail limits,®® but that 
a debtor committed for refusal to answer ques¬ 
tions in proceedings supplementary to execution,®^ 
or a person committed for nonpayment of a fine as 
a punishment for a contempt of court, is not en¬ 
titled to such liberties.®® It has also been held 
that one imprisoned under a commitment for fail¬ 
ure to pay counsel fees and alimony is not entitled 
to the jail liberties;®® but, on the other hand, it 
has been held that a precept adjudging a party 
in contempt for failure to pay alimony, as ordered 
in a divorce suit, should be in such form as to 
entitle defendant to the jail limits.®^ 

§ 102. Imprisonment on Nonpayment of Fine 

Although the rule It not universally so broad, im¬ 
prisonment to compel payment of a penalty, fine, or costs 
may genefally be ordered, and does not violate constitu¬ 
tional prohibitions of imprisonment for debt. 

Ujjless forbidden by statute,®® where a fine is 
imposed for a criminal contempt, or a fine or pen¬ 
alty imposed, as an indemnity to the party injured, 
for neglect or refusal to obey a court order or 
decree made for the benefit of such party in a 
civil action, or where the payment of costs and 
expenses is adjudged, imprisonment may be in¬ 
flicted until the judgment for contempt is satis- 


ord Is applicable to original con¬ 
tempt proceedings In the supreme 
court—State y. Baker, Jowa, 270 N. 
W. 859. 

Statutes iLeld luapplloable 

(1) A statute, limiting the period 
of Imprisonment for nonpayment of 
costs to not more than six months, 
does not require that a term of Im¬ 
prisonment for contempt be specifl- 
cally limited.—Jos. Schlltz Brewing 
Co. y. Washburn Brewing Ass’n, 100 
N.W. 832, 122 Wls. 616. 

(2) The statutory limitation of 
punishment for criminal violation 
of' election laws is Inapplicable to 
punishment for election offenses 
which constitute contempt of court 
—People ex rel. Rusch v. Montesano, 
BLApp., 12 N.B.2d 916. 

PoBlahmimt hdld unauthoriied 

(1) A three hundred dollar fine 
and ninety days’ Imprisonment un¬ 
der a statute limiting punishment 
for contempt to a fifty dollar fine 
and one day in ]alL—Eleher v., Tin- 
ley. Iowa, 264 N.W. 691. 

(2) Imprisonment for ninety days, 
under a statute limiting the punish¬ 
ment for contebapt to a fifty dollar 
line and five days' Imprisonment— 
Ex parte Hill, 168 So. 631, 229 Ala. 
601. 


(3) A sentence of a flboie and Im¬ 
prisonment until payment thereof is 
not authorized under a statute limit¬ 
ing Imprisonment to twenty-five 
days.—State v. Sixth Judicial Dist 
Court In and for Humboldt County, 
1 P.2d 106, 53 Nev. 343. 

70- Nev,—State v. Sixth Judicial 
Dist Court in and for Humboldt 
County, supra, 

N.C.—State v. Hooker, 111 S.E. 351, 
188 N.C. 768. 

77. N.T.—^In re Shere's Estate, 296 
N.T.S. 636, 162 Misc. 788. 

78. Cal.—Solano Aquatic Club v. 
Solano County Super. Ct., 131 P. 
874, 166 Cal 278. 

18 C.J. p'94 note 62. 

DisUuot contmnpts 
(1) Drunken and disorderly con¬ 
duct followed by defiance of the 
court, and violent refusal to obey 
the ofScer's commands, all in the 
presence of the court, are distinct 
contempts and may be punished sep¬ 
arately.—Stewart v. Commonwealth, 
272 S.W. 906, 209 Ky. 372. 

<2) A witness’s second refusal to 
be sworn, following Imprisonment 
for his first, is a separate offense 
and may be pxinlshed as such.—^Ex 
parte Stlce, 11 P, 469, 70 CaL 61. 

(8) Several radio speeches com- 
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mentlng on Judges and certain pend¬ 
ing caises are punishable as separate 
contempts.—Ex parte Shuler, 292 P. 
481, 210 Cal. 377. 

79. Cal.—Ex parte Shuler, supra. 

SO- Da.—State v. King, 17 So. 288, 

47 Iia.Ann. 701. 

18 aj. p 94 note 68. 

81. Mich.—Ex parte Gilliland, 280 N. 

W. 63. 284 Mich, 604. 

88. Wis.—In re Milbum, 17 N.W. 
966, 69 Wis. 24—In re Gill, 20 Wis. 
686 . 

Jail liberties generally see the C. 
J.S. title Prisons § 1$, also 50 C. 
J. p 844, notes 57-66. 

83. N.T. — Patrick v. Warner, 4 
Paige 397—People v. Bennett, 4 
Paige 282. 

84. Wis.—Rose V. Tyrrell, 25 Wls. 
663. 

85. N.T.—People V, Cowles, 8 Abb. 
Dec. 607, 4 Keyes 38—^People v. 
Bennett, 4 Paige 282. 

80. N.T.—In re Clark, 20 Hun 651 
—Allen V. Allen, 8 Abb-N.Cas. 176. 

87. N.T.—Ward v. Ward, 6 Abb.Pr., 
N.S., 79. 

88. Ohio.-Lubberllhg v. State, 19 
Ohio CIr.CL 658, 10 Ohio Cir.Dec. 
608. 

18 C.J. p 89 note 79. 
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fied,*3 although there are decisions to the effect 
that where the statutes authorizing punishment for 
contempt make no provision for imprisonment on 
nonpayment of a fine or costs, such a sentence can¬ 
not be imposed.^® Where the fines of several par¬ 
ties in contempt proceedings are separate, it is 
error to commit each of them to jail until his fine 
is paid, "or until he and they and each of them 
be otherwise released pursuant to law.'’9i 

Commitment on nonpayment of a fine imposed as 
punishment for contempt is but an incident there¬ 
to and the constitutional prohibition of impris¬ 
onment for debt does not take away the power to 
commit to jail for failure to pay a fine for con¬ 
tempt,*® although it should be noted that, as shown 
in § 13 supra, ie courts are not in complete agree¬ 
ment on the related question of whether a con¬ 
stitutional or statutory prohibition of imprisonment 
for debt precludes the making of a failure to obey 
an order to pay money a contempt, on the ground 
that it may be pfunished by imprisonment. 

§ 103. Imprisonment to Compel Payment of 
Money 

Except as restricted by statute, a court may Im¬ 


§ 103 

prison for failure to pay money under a court order, If 
contemnor Is able to pay. 

Except where the fundamental power of the 
court to imprison for contempt has been restricted 
by statute,*^ where a contemnor fails or refuses 
to obey an order of the court for the pa 3 mient of 
money he may be imprisoned to compel obedience 
to such order.*® Imprisonment for this purpose 
usually may or will be ordered only in those cases 
where it is within the contemnoris power to obey ;** 
but it will not be ordered to enforce a purely civil 
contempt judgment in the absence of a showing 
that defendant is able to obey the court’s order,**^ 
or to enforce a money judgment.*® The imprison¬ 
ment may continue until the court's order is com¬ 
plied with,** or until it is vacated,^ although a 
commitment until the contemnor obeys the court’s 
order "and until otherwise ordered by the court” 
has been held void as being indefinite and uncer¬ 
tain.® The contemnor’s obligation to obey the or¬ 
der, however, is not impaired by his release from 
custody on proof of his present inability to obey.® 

Whether a constitutional or statutory prohibition 
of imprisonment for debt precludes the making of 
a failure to obey an order to pay money a con- 
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89. Cal.—^Ex parte Mason, 232 P. 
157, 69 CaLApp. 698—Hx parte 
Selowsky, 186 P. 608, 610, 44 Cal. 
App. 421. 

Ind.—Bangs v. Northern Indiana 
Power Co., 6 N.E.2d 668. 

Ohio.—State v. Spelaer, 17 Ohio N.P., 
N.S., 326. 

Pa.—Prelhofer Bakery Company v. 

Prlel, 22 Pa.Dl8t & Co. 169. 

18 C.J. P 89 note 83. 

Civil contempt 

The court has statutory power to 
commit a contemnor to Jail In default 
of payment of a fine for civil con¬ 
tempt—Landry v. Landry, 213 N.Y.S. 
671, 216 App.DlV. 816. 

Criminal statute appUcahle 
A criminal statute authorizing Im¬ 
prisonment for nonpayment of a fine 
18 applicable to a Judgment Impos¬ 
ing a fine as punishment for con¬ 
tempt—Scavo V. TJtterback, Iowa, 
205 N.W. 868. 

Seasonable time 

Imprisonment for nonpayment of 
a fine for constructive contempt may 
not exceed a reasonable time, under 
a statute authorizing such Impris' 
onment—^Minneapolis Willys-Knlght 
Co. V. Bergan, 226 N.W. 188, 178 
Minn. 168. 

H'eoeBBlty of ImpxiMnment 

If a fine for contempt is not paid, 
it must when the statute so provides 
be satisfied by confinement In jail one 
day for each dollar of the fine.—Ex 

170J.S.-10 


/parte Heptinstall, 89 S.W.2d 75, 118 
Tex.Cr. 160. 

sa Ohio.—Rhynard v. Gardner, 7 
Ohio App. 262. 

Utah,—Clover Leaf Dairy Co. v. Van 
Gerven, 276 P. 9, 73 Utah 471. 

91. Ill.—Kanter v. Clerk Cir. CL, 108 
ni.App. 287, 306. 

92. Ill'.—Kanter v. Clerk Clr. Ct, 
supra. 

Ohio.—State v. Speiser, 17 Ohio N.P., 
N.S., 326. 

98. Ind,—Perry v. PemeL 74 N.B. 

609, 165 Ind. 67, 6 AnmCas. 533. 
Tex.—Ex parte Robertson, 11 S.W. 
669, 27 Tex.App. 628, 11 Am.S.R. 
207. 

94. D.a—Rapeer v. Colpoys, 85 P.2d 
716, 66 App.D.a 216. 

Probata court has no authority to 
enforce, by imprisonment for con¬ 
tempt a final decree for the mere 
payment of money.—Watson v. Nel¬ 
son, 69 N.T. 636—18 C.J. p 61 note 

93. 

95i. Fla.—Revell v. Dlshong, 176 So. 
905. 

Ill.—People V, La Mothe, 168 N.B. 
6, 881 IlL 861, 60 A.L.R. 816— 
Tegtmeyer v. Tegtmeyer, 11 N.E. 
2d 667, 292 1'll.App. 434. 

Ohio.—Borland v. Whltmer, 182 N.B. 
686, 43 Ohio App. 285, certiorari 
denied Borland v. Wltmer, 53 S.Ct. 
607, 288 U.S. 616, 77 L.Bd. 989. 
Tenn.—Clark v. Clark, 278 S.W. 65, 
162 Tenn. 431. 
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Va—Branch v. Branch, 132 S.E. 308, 
144 Va 244. 

Wash.—Ja re Anderson, 167 P. 70, 
97 Wash. 683. 

W.Va.—Smith v. Smith, 95 S.B. 199, 
81 W.Va 761. 

Xmpxlaoiiment as not part of puaishp 
ment 

A sentence of Imprisonment for 
three days and until the contempt 
is purged does not violate a statute 
limiting the punishment for contempt 
to a fine and three days’ Imprison¬ 
ment, since the latter part of the 
sentence is not part of the punish¬ 
ment.—^Ex parte Klugsberg, 87 S.W. 
2d 465, 126 Tex. 226. 

96i. Ill.—Mueller v.. Van Driessche, 
286 I11.APP. 420. 

Mich.—^Ex parte Rldgley, 246 N.W. 
808, 261 Mich. 42. 

Minn.—Cohen v. Mlrvlss Mfg. Co., 
216 N.W. 606, 173 Minn. 100. 

97. Minn.—Cohen v. Mirvlss Mfg. 
Co., supra. 

98. Colo.—Taylor v. Taylor, 247 P. 
174, 79 Colo. 487. 

99. Fla.—Revell v. Dishong, 176 So. 
905. 

Miss.—Bewitt V. Be Baun, 159 So. 
662, 172 Miss. 118. 

1. Ill.—Eastman v. Dole, 213 lU. 
App. 864. 

a. OkL—^Ex parte Lively, 284 P. IS, 
141 Okl. 86. 

3. N.T.—In re Cooke's Will, 266 N. 
T.S. 498, 148 Misc. 768.- 
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tempt, on the ground that it may be punished by 
imprisonment, is considered § 13 supra; it has been 
held that such incarceration may be ordered only 
in those instances where a violation of a fiduciary’s 
duty, or the misapplication of trust funds,^ or fraud, 
or a refusal to deliver up the contemnor’s estate 
for the benefit of his creditors, is involved.^ > 

§ 104. Imprisonment to Compel Performance 
of Act Required 

The power of the court to imprison to compel 
obedience to Its lawful orders which defendant has the 
ability to obey Is generally recognized. 

Imprisonment to compel compliance with the 
court’s order, mandate, judgment, or decree is 
usually allowable® if defendant is able to comply 
therewith,^ but not when the order has been re¬ 
versed on appeal.® It has been said that impris¬ 
onment for contempt as a means of coercion for 
civil purposes cannot be resorted to until all other 
means fail,® but the court’s power to order the 
contemnor’s detention continues so long as the con¬ 
tumacy persists.!® xhe imprisonment ends, how- 
. ever, on compliance with the contempt order,!! 
even though the contemnor may still be subject to 
a punitive sentence.!® 


§ 105. Purging of Contempt before Adjudica¬ 
tion 

Prompt compliance with the court’s decree or a com. 
plete disclaimer of Intent, before adjudication, is usually 
a sufficient purging. 

In contempts resulting from disobedience to court 
orders, decrees, etc., prompt compliance therewith 
after the institution of the proceedings will usually 
be regarded as a sufiScient purging of the contempt, 
especially where no material injury or loss has 
been suffered by the party for whose benefit the 
action was taken;!® this does not apply 
to one in contempt for disobeying a subpeena, who 
neither appears nor takes means to bring to the 
court’s attention facts excusing him from attend¬ 
ing, until after his attachment;!^ nor is it applica¬ 
ble where defendant merely puts in a plea of not 
guilty and goes to trial on that.!® However, a 
criminal contempt may be purged, before adjudica¬ 
tion,, by a complete disclaimer of all contumacious 
intent, where the court believes no useful purpose 
would be subserved by further proceedings.!® 
Where costs are incurred by reason of neglect or 
refusal to purge, ordinarily the guilty party will be 
required to pay thera.!^ An opportunity to purge 


Colo.—Taylor v. ■ Taylor, 247 P. 
174, 79 Colo. 487. 

N.T.—In re -Wax' Estate, 268 N.T.S. 
856, 149 Mlsc. 861. 

Pa!—Allen v, Pennypacker, 158 A. 
784, 802 Pa. 496, 

5. m.—^Mueller v. Van Drlessche, 
286 IllApp. 420. 

6. U.S.—In re Stein, D.C.Cal., 7 F. 
2(1 169. reversed on other grounds 
Stein V. U. S., C.C.A.. 9 P.2d 68— 
Reeder v. Morton-Gregson Co., C. 
aA.Neb., 296 F. 786. 

Ala.—Ex parte Hill. 158 So. 531, 229 
Ala. 501, followed In Ex parte 
Webh, 158 So. 638, 229 Ala. 604— 
Ex parte Pope, 168 So. 767. 26 Ala. 
App. 282. 

Cal.—Ex parte Salkln, 42 P.2d 1041, 
5 CaLApp.2d 486. 

Ga.—Hancock v. Kennedy, 95 S.E. 

736, 22 Ga.App. 144. 

Ind.—Bangs v. Northern Indiana 
Power Co., 6 N.B.2d 663. 

Iowa.—Coyle v. Sawyer, 200 N.W. 

721, 198 Iowa 1022. 

Pa.—Commonwealth v. Lewis, 98 A. 
81, 263 Pa 176—Allen v. Sarshlk, 
18 PaDlst & Co. 432, affirmed Al¬ 
len V. Sarshlk, 148 A. 26, 299 Pa 
257, and Allen v. Pennypacker, 168 
■ A. 734, 302 Pa 496. 

Tex.—Ex parte Kottwltz, 8 S.W.2d 
608, 117 Tex. 683. 

18 C.J. p 87 note 68. 

Coerdve, not punitive 
• A sentence of Imprisonment until 
compliance with the court's order Is 


coercive rather than punitive, hence 
does not violate a statute limiting 
the punishment for a refusal to tes¬ 
tify to a fine.-In re Stewart, 209 P. 
849, 121 Wash. 429. 

InapplioabUtty of crisalnal limitation 
statute 

A commitment "until the contem¬ 
nor shall have complied with said 
Judgment” does not violate the terms 
of a statute limiting jail sentences to 
a period of one year, since the con¬ 
temnor is hot actually "sentenced,” 
and since the statute is inapplicable 
to contempt proceedings.—Ex parte 
Salkln, 42 P.2d 1041, 6 Cal.App.2d 486. 
'nmtU the farther order of the 
court” 

A witness committed for contempt 
for refusal to answer questions pro¬ 
pounded by grand Jury should only 
be committed so long as he is con¬ 
tumacious, and not "until the fur¬ 
ther order of the court”—^Bx parte 
Holllway, 199 S.W. 413, 272 Mo. 108. 

7. XT.S.—In re Stem, D.C.N.J,, 216 
P. 979. 

Ark—Lane v. Alexander, 271 S.W. 

710, 168 Ark. 700. ' 

Cal.—Ex parte Joutsen, 98 P. 891, 164 
Cal. 640. 

13 C.J. p 88 note 69. 

Ability to comply with court's order 
as element of contempt see supra 
S 19. 

Inability to comply with court’s or¬ 
der: 

As defense see supra 8 19. 
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As ground for discharge see Infra 
S 108. 

8. Or.—State v. Downing, 68 P. 863, 
66 P. 917, 40 Or. 309. 

9. Mich.—Atchison, eta, R. Co. v. 
Jennlson, 27 N.W. 6, 60 Mich. 232. 

la Ark.—Lane v. Alea^ander, 271 S. 
W. 710, 168 Ark. 700. 

11. Mo.—^Bx parte Holliway, 199 S. 
W. 412, 272 Mo. 108. 

12. U.S.—Wilson V. U. S., C.C.A.DeL, 
65 F.2d 621. 

13. U.S.—In re Farkas, 204 F. 343. 

13 C.J. p 94 note 61. 

Brroneons acquittal following oom- 
pUanoe 

A debtor’s contempt in falling to 
convey property to a receiver under 
a court order Is held to be purged by 
the court’s inaccurate decision, fol¬ 
lowing the debtor’s compliance with 
the order, that he was not guilty of 
contempt.—^Wilkins v. Corey, 214 N. 
W. 776, 172 Minn. 102. 

14 U.S.—Carman v. Emerson, Ark., 
71 F. 264, 18 C.CJL 38. 

XB. U.S.—Oates v. U. S., W.Va., 233 
F. 201, 147 C.C.A. 207. 

1& Cal.—^Ryan v. Superior Court of 
California In and for Sacramento 
County, 192 P. 1086, 49 CaI.App. 71. 
Conclusiveness of answer as a de¬ 
fense see S 83 b supra. 

17. Ala.—^Vincent v. Daniel, 69 Aift - 
602. 

Payment of costa as indemnity to In- 
I lured party see 8 96 supra. 
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himself should be afforded the contemnor when 
this may be done,i® but it is said to be within the 
court’s discretion.i9 

§ 106. Purging of Contempt after Adjudica¬ 
tion 

A contemnor, after adjudication, may be permitted 
to purge himself in any manner deemed proper by the 
court. 

A court may permit a person in contempt of its 
order to purge himself of contempt in such manner 
as it deems proper and advisable-^O A contemnor 
will generally be allowed to purge the contempt by 
performing the act required or by undoing or re¬ 
versing the acts constituting the contempt; or, 
where the act has caused injury to a party to the 
suit, by making reparation to the injured party 
he is bound to comply with reasonable terms im¬ 
posed by the court ,22 and when the contempt is 
purged he is entitled to have the contempt order 
vacated,23 although he may also be subject to a 
fine for an included criminal contempt.24 A con¬ 
tempt may be purged automatically, by operation 
of law,25 or by showing the invalidity of the otder 
alleged to have been violated.23 


§ 107 

§ 107. .Remission of Fine or Discharge from 
Imprisonment 

While Its jurisdiction continues, but not thereafter, 
the committing court may release the accused or remit 
his fine; further, he may be entitled to his release 
where statutory grounds are shown. 

A court which commits one for contempt may, 
for good cause, release him during the same term 
and while the action is pending,2^ and where one 
has been committed for contempt until a fine is 
paid the court may remit a portion or all, of the 
fine if it still has jurisdiction ;28 but after con¬ 
viction and a commitment, the court has no power 
to discharge or to remit the sentence.28 So, it 
•has been held that a fine will not be remitted after 
the expiration of the term of court,30 when the 
contemnor has paid the fine and taken no steps 
for review3i and the record is completed.82 

Under statutory provisions, the question of re¬ 
lease may be one for the .court’s discretion,33 but 
a contemnor is entitled to have his incarceration 
terminated on proof of the existence of.a statutory 
ground therefor.3^ One court has no power to 
discharge a person committed by another court for 
contempt.35 
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xa. Colo.—Williams v. People, lOS 
P. 2dS, 46 Colo. 188. 

18 C.J. p 94 note 66 [a]. 

19. Minn.—Wilkins v. Corey, 214 Nj 
W. 776, 172 Minn, 102. ^ 

90. N.T.—Qreenzang v. Qreenzang, 

8 N.T.S.Sd 267, 169 Misc. 516. 
Unguallfled retraotlon. of the false 
statements on which charge is based 
may be suflBicient—U. S, v. Craig, D. 
C.N.T., 279 P. 900. 

21. ILI.—^Heroux v. Heroux, 184 A. 
741. 

Tex—Herring v. Houston Nat Hxch, 
Bank, 255 S.W. 1097, 118 Tex 837. 
18 C.J. p 94 note 67. 

Act done in good faith 

"Those who act in good faith [In 
refusing to obey a court's order un¬ 
til the guestion of its Jurisdiction Is 
settled] ought not to be penalized 
if, after the question is finally de¬ 
termined, they show a willingness to 
purge themselves . . . [by obey¬ 
ing the court's order].”—^Rubin v. 
State, 216 N.W. 613, 617, 194 Wis. 
207. , 

Dlsoretlon of court 
“Provisions [in a contempt decree] 
authorizing one guilty of contempt 
to purge himself <8X6 proper and are 
within the sound discretion of the 
court”—^Wenger v. Wenger, 274 N.W. 
617, 621, 200 Minn. 486. citing Oor. 
pus Ohzla. I 


Hearing in superior court 
One convicted In a Justice’s court 
of a criminal contempt is not enti¬ 
tled to a hearing in the superior 
court, to purge his offense, such as 
Is granted by statute in cases of 
civil contempt—Hx parte Bruns, 68 
P.2d 1818, 16 CaI.App.2d 1. 

Purge by government of its wit¬ 
ness’s contempt 

That government submitted to or¬ 
der suppressing evidence and asked 
leave to enter nolle prosequi, and 
that government’s witness surren¬ 
dered himself in discharge of ball, 
does not purge such witness of 
contempt for refusing to disclose 
source of information, where, on 
court’s offering opportunity to wit¬ 
ness to purge himself, government’s 
counsel declined for witness.—^Wil¬ 
son y. U. S., C.C.A.Del., 66 F.2d 621. 

22. N.T.—Loebel v. Loebel, 262 N.T. 
S. 116, 237 App.Dlv. 691. 

23. N.T.—Firemen's Mut. Benev, 
Ass’n of City of New Tork v. Clif¬ 
ford, 184 N.T.S. 801, 201 App.Div. 
822. 

2A U.S.—In re Farkas, D.C.N.T., 204 
F. 348, 

86b Wash.—State v. Wallace, 164 P. 

741, 96 Wash. 107. 

Bxplratlou of term of office 
A contempt by a county officer In 
refusing to obey a writ directing him 
to perform an official euct is automa¬ 
tically purged by the expiration of 
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[his term of office.—State v. Wal¬ 
lace. 164 P. 741, 96 Wash. 107. 

86. Cal.—^Ex parte Wagnon, 269 P. 
744, 93 Cal.App. 481. 

27. U.S.—In re Nevitt Mo., 117 F. 
448, 54 C.C.A 622. 

13 C.J. p 96 note 70. 

Opening or vacating contempt Judg¬ 
ment generally see § 86 supra. 

28. Kan.—In re Hanson, 106 P. 276, 
81 Kan. 608. 

29. U.S.—In re Mullee, C.C.N.T., 17 
F.Cas.No.9,911, 7 Blatchf. 23. 

13 aj. p 95 note 71. 

30l Fla.—Qranat v. Dulbs, 146 So. 
879, 108 Fla. 116. 

31. U.S.—^Butte & Boston Consol. 
Min. Co. V. Montana Ore Purclias- 
ing Co., C.C.Mont., 158 F. 131. 

32. Alaska,—In re Atkins, 6 Alaska 
20 . 

33. N.T.—In re Cooke’s WiU, 266 N. 
T.S. 493, 148 Misc, 768. 

94. N.T.—In re Cooke's Will, supra. 

36. U.S.—In re Nevitt, Mo., 117 P. 

448, 64 C.C.A 622. 

18 C.J. p 96 note 73. 

Federal oourt or Judge has no pow^ 
er, to discharge a person committed 
for contempt of a state court, not¬ 
withstanding the state court may 
have, under the acts of congress, no 
Jurisdiction of the subject matter.— 
Ex parte Forbes, C.C.Ean., 8 F.Cas. 
No.4,921, 1 Dill 868. 
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§ 108. -Grounds 

a. In general 

b. Inability to comply with requirements 
a. In General 

A mere irregularity In the proceedings Is not ground 
for a discharge from imprisonment or a remission of a 
fine. However, various other matters going to show the 
Injustice or futility of further Imprisonment may be 
ground for a discharge and mitigating circumstances 
may Justify the remission of a fine. , 

A mere irregularity in the proceedings leading 
to the commitment is no ground for discharge 
where it appears, that the court had jurisdiction,3® 
although it has been held that, where a trial for 
indirect contempt is conducted as though for a di¬ 
rect contempt, defendant should be discharged.®^ 

The contemnor is not entitled to a discharge be¬ 
cause the court has other remedies by means of 
which it may enforce its orders.®® One imprisoned 
for advising parties to disobey a judgment is not 
entitled to a discharge because of the fact that the 
parties so advised had puiged themselves of their 
contempt®® The fact that the recommittal of one 
released by a pardon takes place after his original 
sentence would have expired does not operate to 
discharge him.^® The fact that imprisonment se¬ 
riously interferes with the collection of county rev¬ 
enue is not sufficient reason to discharge county 
officers imprisoned for contempt.'*^ 

Where a person has been committed for contempt 
for refusing to appear before, or answer questions 
of, a grand jury, he is entitled to be discharged after 
the discharge of the grand jury,^2 unless he has 
persisted in disobedience of the order ;<3 and a 
witness committed until he shall answer in a par¬ 


ticular proceeding may be discharged where the 
proceeding is discontinued and he has no longer 
the opportunity to purge the contempt by answer¬ 
ing the questions.^^ Where an order directs that 
the contemnor be held until he purges himself of 
the contempt in such manner as the court may 
direct, if no direction is given by the judge ac¬ 
cused wiD be entitled to be discharged on compli¬ 
ance with the express terms of the order as to a 
fcie and imprisonment.'*® A party committed for 
not performing a decree will be discharged on proof i 
of his insanity.*® 

Mitigating circumstances may be considered in 
favor of a remission of a fine*^ and, on the con¬ 
trary, censurable conduct of accused may be a 
ground for a refusal of his discharge from im¬ 
prisonment*® 

Under a statute, the release of the prisoner may 
be authorized where he is unable “to endure im¬ 
prisonment”*® 

b. Inability to Comply with Requirements 

A conteninor'$ inability to obey the court’s order 
Is usually ground for discharge, if he has done all In his 
power to comply. 

Where one is imprisoned for contempt, the court 
may at any time, in its discretion, either on its 
motion or on proper application, inquire into the 
question of the ability of the offender to obey the 
order,®® and if satisfied of the inability of the 
offender to comply, he may be discharged,®^ al¬ 
though it is requisite for him to have done all in 
his power to comply.®® The inability must clearly 
appear in order to entitle the prisoner to a de¬ 
duction or remission of a fine, or to a discharge 
from imprisonment,®® and where it is neither al- 


36L N.T.—People v. Grant, 8 N.T.S. 
142, 144, 60 Hun 243—Myers v. 
Janes, 3 Abb.Pr. 301. 

87. Kan.—State v. Anders, 68 P. 668, 
64 Kan. 742. 

38. Pa.—Commonwealth v. Lewis, 
98 A. 31, 253 Pa. 176. 

38. N.T.—King V. Barnes, 21 N.E. 
182, 113 N.Y. 476. 

«. Xr.S.—Shumaker v. Resoner, D.C. 
Ind., 30 F.2d 106. 

41. U.S.—In re Copenhaver, C.C. 
Mo., 54 F. 660. 

43. Md.—Ex parte Maulsby, IS Md. 
625 appendix. 

Tex.—^Ex parte Jackson, 268 S.W. 
287, 96 Tex.Cr. 200, 28 A.L.B. 1360. 

4a TT.S.—U. S. V. Collins, D.C.Or., 
146 F. 568. 

44. Cal.—Ex parte Rowe, 7 Cal. 176. 
Mass.-In re Clark, 12 Cush. 320. 
Mich.—In re Hall, 10 Mich. 210. 


4f5. Tex.—Ex parte Young, 129 S.W. 
699, 108 Tex. 470. 

48. Del.—State v. Marshall, 4 DeL 
Ch. 698. 

47. Neb.—^Bee Pub. Co. v. State, 186 
N.W. 839, 107 Neb. 74. 

48. N.Y.—In re Cooke’s Will, 266 N. 
T.S. 493, 499, 148 Misc. 768. 

49. N.Y.—In re Cooke’s Will, supra 
-Moore V. McMahon, 20 Hun 44, 
46. 

50. tl.S.—Clemente v. Coppin, C.C.A. 
9al., 74 F.2d 796, 799, citing Oor- 
POB Jozis. 

Oa.—Tindall v. Nisbet, 89 S.B. 849, 
114 Ga. 224. 

Duty of court 

The court has not only the power 
but the duty to force a confessed em¬ 
bezzler, Imprisoned for his failure to 
restore the stolen property, to dis¬ 
close how and where he disposed of 
It, and to ascertain the truth of his. 
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claim of Insolvency, before discharg¬ 
ing him on the ground that he is 
unable to make restitution.—Wilson 
V. Prochnow, 10 N.E.2d 984, 292 Ill. 
App. 294. 

51. Qa.—Littlefield v. Town of Adel, 
108 S.B. 66, 60, 161 Ga. 684, citing 
Ootpul Juris. 

N.Y.—In re Cooke’s WUl, 266 N.Y.S. 

493, 148 Misc. 768. 

13 C.J. p 95 note 86. 

Inability to comply with court's or¬ 
der as a defense see supra 9 19. 

SB. N.Y.—In re Cooke's Will, 266 N. 
Y.S. 498. 148 Misc. 768. 

sa N.Y.—Matter of Boyer, 134 N.Y. 

S. 231, 74 Misc. 329. 

18 C.J. p 95 note 86. 

“Demonstration must be such, even 
In the absence of opposing proof, as 
to satisfy the court ‘that the re¬ 
spondent has no property of any na¬ 
ture whatsoever and no source of 
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leged nor proved a discharge will not be granted.^^ 
The insolvency of one committed for contempt may 
be ground for his discharge,55 at least where he 
complies with the conditions of the insolvency or 
Poor Debtors’ Act.®® It has been held, however, 
that a discharge under the insolvent laws will not 
be a ground for discharge where the contemnor 
has been guilty of fraud jn obtaining his dis¬ 
charge,®"^ or has been discharged in voluntary 
bankruptcy.®® 

§ 109. -Necessity for Performing Requir¬ 

ed Act 

Usually a full and complete performance of the act 
required la a condition to a discharae unless the act Is 
no longer essentlaK 

Usually courts will not discharge persons com¬ 
mitted for contempt until after a full and complete 
performance of the act required.®® It has been 
held, however, that, where the ends sought by an 
order have been accomplished by other means, the 
imprisonment of a party for disobedience of the 
order should cease;®® and so, too, if the court is 
of the opinion that its authority has been vindi¬ 
cated in the punishment undergone,®^ or if, in the 
court’s judgment in a civil contempt proceeding, 
the exigency requiring thb imprisonment, no longer 
exists,®® or if continued incarceration cannot pos- 


§ 111 

sibly be beneficial to the private party whose rights 
are sought to be aided thereby,®® the prisoner may 
be discharged. However, other authority holds 
that the court has no inherent power to release 
one committed for contempt in disobeying an or¬ 
der of court because the court thinks he has been 
sufficiently punished.®^ 

§ no. -Application 

Th6 application for discharge should be seasonably 
made, on notice where necessary, should state sufficient 
grounds, and may be heard In chambers or in vacation. 

The application for a discharge should be sea¬ 
sonably made,®® and where the contemnor seeks 
his release on the ground of his inability to com¬ 
ply with the order, a notice of the application must 
be given to the adverse party.®® The application 
should state sufficient grounds to justify Ihe grant¬ 
ing of the relief sought,®"^ and may be heard in 
chambers,®® or in vacation.®® 

§ 111. -Imposition of Conditions 

The court may Impose conditions on the granting of 
a discharge, but they must be reasonable and connected 
with the subject of the contempt. 

The court may impose reasonable conditions on 
the grant of a discharge,"^® such as the payment of 
the costs and expenses of the proceeding leading 


Income.”'—In re Cooke's Will, 266 
N.T.a. 493, 499, 148 Mlsc. 76'8. 

Here statement of contemnor 
A contemnor is not entitled to a 
discharge from his sentence on his 
mere statement that he is unable to 
comply with the court’s order. 

Ill.—^Wilson V. Prochnow, 10 N.B.2d 
984, 292 IlLApij. 294. 

N.T.—Matter of Geyer, 116 N.T.S. 

800, 62 Mlsc. 448. 

^‘Extremely cogent evldenoe*’ 

Inability to pay, as a statutory! 
^ound for release from Imprison¬ 
ment for contempt, “must be es¬ 
tablished by extremely cogent evi¬ 
dence; merely the uncorroborated 
statement of the delinquent being 
insufficient''—^In re Cooke's Will, 266 
N.T.S. 493, 499, 148 Mlsc. 768. 

»4. IlL—Tegtmeyer v. Tegtmeyer, 11 
N.E.2d 667, 292 IU.APp. 434. 

65. Cal.—^Bx parte Wilson, 14 P. 398, 
73 Cal. 97, 17 P. 698, 76 Cal. 680. 

18 C.J. p 96 note 87.' 

WUlfUL eontamiLor not discharged. 
Iowa.—Hanks v. Workman, 29 N.W. 

' 628, 69 Iowa 600. 

N.T.—^People v. Spalding, 10 Paige 
284, affirming 7 Hill 8^1. 

96. Qa.—Standley v. Harrison, 26 
Ga. 1S9. 

N.T.—Jackson v- Smith, 6 Johns. 116. 
18 C.J. p 95 note 88. 


67. S.C.—Blake v. Lowe, 8 Desausa 
Eq. 269. 

68. N.T.—People V. Spalding, 2 N.T. 
Leg.Obs. 232. 

69. U.S.—In re Swan, S.C., 14 S.Ct 
, 225, 160 U.S. 687, 37 L.Ed. 1207. 

18 C.J. p 96 note 92. 

60. Ala.—^Ex parte Dickens, 50 So. 
218, 163 Ala. 272. 

DischaTge on. settlement with ag¬ 
grieved party 

j A contemnor, imprisoned for fail¬ 
ure to obey a court’s order to re- 
I turn certain embezzled funds, is en- 
I titled to release where he makes a 
settlement of the claim with the in¬ 
jured party and the court consents 
to his release In consideration of the 
settlement.—Town of Wllmurt v. 
Wright, 171 N.TiS. 230, 183 App.Dlv. 
806, 86 N.T.Cr. 487. 

61. N.J.—^Mcdung y. McClung, 33 
N.J.Eq. 462. 

13 C.J. p 96 note 94. 

68. Wls.—State v. Verage, 187 N.W. 
830, 177 Wls. 396, 28 A,L.R. 491. 

63. N.T.—In re Cooke's WIU, 266 N. 

T.S. 493, 148 Misa 768. 

Extent of punlshnaent generally see 
S 98 supra. 

M. N.T.—In re Canakos, 111 N.T.S. 
601, 60 Mlsc. 63. 
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e& N.T.—^Palkenberg v. Prank, 46 
N.T.S. 675, 20 Mlsc.’ 692. 

13 C.J. p 96 note 2. 

6ft N.C.—Childs V. Wiseman, 26 S. 

B. 126, 119 N.C. 497. 
m. U.S.—In re Terry, aC.Cal., 36 P. 
419, 13 Sawy. 440. 

N.T.—Matter of Canakos, 111 N.T.S. 
601, 60 Mlsc. 68—Palmer v. Kelly, 
4 SandtCh. 676. 

13 C.J. p 96 note 96. 

AppUoatlo& liumfflolant 
An application la Insufficient which 
contains merely the ' contemnor's 
statement that he had converted cer¬ 
tain property to hla.own use but that 
he now had no funds to make resti¬ 
tution.—^Wilson V. Prochnow, 10 N. 
E.2d 984, 292 IlI.App. 294. 

60. N.T.—Snow V. Shreffler, 132 N. 

T.S. 895. 148 App.DlT. 422. 

69. Oa.—NIsbet v. Tindall. 41 S.E. 
669, 116 Ga. 874. 

Tft N.J.—Krausa v. Krauss, 70 A. 

306, 74 N.J.Eq. 417, 419. 

N.T.—In re Hahlln, 63 How.Pr. 601. 
13 C.J. p 96 note 8. 

Tracing of stolen, fcmds 
The court should require a con¬ 
fessed embezzler to make a detailed 
statement as to his disposition of the 
stolen funds, so thsd: they may be 
traced, before discharging him on 
proof of his inability to make restl* 
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to the commitment, the ^ving of security to pay with the subject of the contempt,^2 nor can one 
the fine, or the surrender of all the contemnor’s unlawfully imprisoned for an alleged contempt 
assets in partial satisfaction of his civil liability be forced to stipulate that he will not sue for false 
but it cannot attach a condition not connected imprisonment, as a condition of the discharge.'^^ 

. Vn. KEVTEW 


§ 112. In General 

While the right of review In contempt proceedingi Is 
ordinarily afforded by constitutional or statutory pro¬ 
visions, It would seem that, In the absence of such 
provisions. It does not exist at common law. . 

At common law a court of competent jurisdic¬ 
tion is the, sole judge of contempts against its 


authority and dignity, and its judgment in such 
cases is final and conclusive and not reviewable by 
writ of error or appeal unless specially authorized 
by constitutional or statutory provisions.^^ How¬ 
ever, the common-law rule has been changed in 
many jurisdictions by constitutional or statutory 
provisions authorizing a review, ^6 and the tendency 


tutlon.—Wilson v. Prochnow, 10 N. 

mSd 984, 292 HLApp. 294, 

71. m.—See Heese v. Reese, 198 111. 
App. 298. 

N.Y.—In re Cooke’s Will, 266 N.T.S. 
493. 148 Misc. 768. 

18 C.J. p 96 note 4. 

Payment of costs generally see S 127 
Infra. 

72. Colo.—Taylor v. Taylor, 247 P. 
174, 79 Colo. 487, 

73. N.T.—Matter of Hess, 1 N.T.S. 
811, 48 Hun 586. 

74n Aria.—^Van Slyke v. Superior 
Court of Gila County, 211 P, 676, 
588, 24 Aria. 608, citing Ooxpns 
rls. 

Ark.—parte Butt, 98 S-W. 993, 78 
Ark. 262. 

Flo.—State ex reL Grebsteln v. Leh¬ 
man, 129 So. 818, 100 Fla. 481, 
modifying 128 So. 811, 100 Fla. 478 
—Miller V. Miller, 107 So. 251, 91 
Fla. 82. 

La.—City of Gretna v. Rosaner, 97 
So. 336, 164 La. 117—State ex rel. 
Dowling v. Ray, 91 So. 443, 444, 
150 La. 1030, citing Oorpxu Juris— 
In re Lindner, 5 L«uApp., Orleans, 
121 . 

Me.—Cheney' v. Richards, 156 A. 642, 
130 Me. 288. 

Md.—^KAlly V. Montebello Park Co., 
.118 A. 800, 601, 141 Md. 194, 28 A. 
L.R. 33, citing Cozpiu Joiln. 

Mass. — Blankenburg v. Common¬ 
wealth, 157 N.H. 698, 260 Mass. 
869. 

N.J.—Hudson County Quarter Ses¬ 
sions V. Verdon, 102 A. 167, 90 N. 
J.Law 494—Hudson County Quar¬ 
ter Sessions v. Verdon, 102 A. 66, 
90 N.J.Law 494, reversing Appeal 
of Verdon, 97 A. 788, 89 N.J.Law 
16. 

Pa.—City, of Scranton v. People’s 
Coal Co., 117 A. 673, 294 Pa. 68. 

S.D.—State v. Amerlcan-Newa Co., 
258 N.W. 492, 62 S.D. 456. 

Vt—Cutting v. Cutting, 148 A. 676, 
101 Vt. 881. 

W.Va.—State v. Bittner, 136 S.B. 202. 


206. 102 W.Va. 677, 49 AL.R. 968, 
citing Oorpns Juris. 

13 C.J. p 97 note 16. 

Statute maMiig Judgment final 

(1) Precludes appeal. 

Cal.—Jackson v. Superior Court in 
and for Los Angeles County, 290 
P. 448, 210 CaL 59, 70 A.L.R 476— 
Tripp V. Tripp. 211 P. 226, 190 Cal. 
201—Bond V. Superior Court of 
Alameda County, 163 P. 496, 174 
Cal. 376. 

Idaho.—Poff V. Scales, 213 P. 1019, 
36 Idaho 762. 

(2) Controls general statute as to 
appeals from special orders after final 
Judgments.—Tripp v. Tripp, supra— 
Gale v. Toulumne County‘Water Co., 
146 P. 532, 169 Cal. 46. 

(8) Constitutional provisions for 
appeal In all cases In equity are Inap¬ 
plicable to contempt proceedings 
which are Independent proceedings 
and not c^es In equity.—Gale v. Tuo¬ 
lumne County Water Co., supra. 
Statute applicable to criminal oauses 
Statute providing that In all cases 
tried in criminal district court In 
which an appeal does not lie to su¬ 
preme court, an appeal shall He to 
two or more Judges of criminal dis¬ 
trict court, does not grant right to 
appeal in contempt proceedings In 
such district court.—^State ex rel. 
Dowling v. Ray, 91 So. 443, 160 La. 
1030. 

TSi Itoss.—Blankenburg v. Common¬ 
wealth, 157 N.D. 693, 260 Mass. 869 
—Hurley v. Commonwealth, 74 N. 
E. 677, 188 Mass.-' 443, 8 Ann.Cas. 
757. 

S.D.—State v. Amerloaji-News Co., 
258 N.W, 492, 62 S.D. 466. 

W.Va.—State v, Bittner, 186 S.H. 202, 
102 W.Va. 677, 49 A.L.R 968. 

18 C.J. p 97 note 16. 

In Axlsona contempts are divided 
Into two classes. In one class, the 
willful disobedience of a lawful writ, 
process, order or judgment of the su¬ 
perior court, if the act done also 
constitutes a criminal offense an ap¬ 
peal may be taken. Other contempts 
are punished as at common law and 
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there Is no right to appeal.—^Ex 
parte Wright, 281 P. 944, 36 Arts. 8. 

lu Hawaii 

(DA Judgment In a case of direct 
criminal contempt Is not review- 
able.—^In re Oxiles, 29 Hawaii 323— 
In re Mills. 19 Hawaii 88. Ann.Caa 
1912A 677—In re Anln, 17 Hawaii 
838. 

(2) This Is BO because the statute 
limits the right of review In cases of 
contempt to those Involving civil, or 
constructive or indirect criminal, con¬ 
tempt.—In re Oxiles, supra. 

(8) In ^80 far as the statute per¬ 
mits review, an appeal lies from the 
sentence as well as the judgment.— 
Fernandes v. Fernandes, 83 Hawaii 
667. 

Xu Hew Jersey 

(1) Under the statute of 1884 a 
person adjudged guilty of contempt 
by a court of law inferior to the su¬ 
preme court Is entitled to a review 
In the latter court.—Hudson County 
Quarter Sessions v. Verdon, 102 A. 
167, 90 N.J.Law 494—Hudson County 
Quarter Sessions v. Verdon, 102 A. 
66, 90 N.J.Law 494, reversing Appeail 
of Verdon, 97 A. 788, 89 N.J.Law 16. 

(2) Under the statute of 1909 an 
appeal Is given from decrees ren¬ 
dered in the chancery court In con¬ 
tempt proceedings, in tbpse cases 
where the proceeding Is punitive and 
the contempt Is committed elsewhere 
than In the presence of the court.— 
In re Jlbb, 197 A 12, 123 N.J.Eq. 261, 
reversing 191 A 562, 121 N.J.Eq. 631 
—Bljur Motor Appliance Co. v. Inter¬ 
national Ass'n of Machinists, Dlst, 
No. 16, 111 A 642, 92 N.J.Eq. 183, 
affirmed 114 A. 802, 92 N.J.Eq. 644. 

(8) The statute of 1909 is consti- 
tutlonaL—Decatur v. Young, 114 A 
806, 92 N.J.Eq. 636““BIJur Motor Ap¬ 
pliance Co. V. International Ass’n of' 
Machinists Dlst No. 16, 114 A 802, 
92 N.J.Ba. 644, affirming 111 A 642, 
92 N.J.Eq. 188. 

(4) Prior to the statute of 1909, 
as a mere punishment for contemptu¬ 
ous conduct an order In a contempt 
proceeding, being within the Jurisdlc- 
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of jddicial decision has been to extend the right 
of review on questions of law in contempt pro- 
ceedingsJ® Accordingly authority is not wanting 
in support of the right of review of contempt pro¬ 
ceedings,especially in cases of civil or construc¬ 
tive contempt*^* where the proceedings are remedial 
in their nature,'^® although in some jurisdictions 


the right of appeal in cases of criminal contempts 
does not exist^® except for the purpose of review¬ 
ing error of law, or inquiring into the question of 
jurisdiction.*! 

Lower court without jurisdiction. Where the 
lower court exceeds its jurisdiction the case may 
be reviewed by an appellate ‘ court.** 


tlon of the court, was not appealable. 
—Seastream v. New Jersey Exhibi¬ 
tion Co., 69 A. 914, 69 N.J.Ea. 16, af¬ 
firmed 66 A. 982, 72 N.J.Bq. 377— 
Grand Lodge K. P. v. Jansen, 48 A. 
526, 62 N.J.Eq. 737. 

(6) But In BO far as such an order 
was for the relief of a mlltor It was 
subject to appeal.—Grand Lodge E. 
P. V. Jansen, supra. 

13 C.J. p 98 note 22. 

In North GaroUna 

(1) As to contempts not commit¬ 
ted within the Immediate presence or 
verge of the- court an appeal lies.— 
Ih 'TO Fountain, 108 S.B.-842, 182 N. 
C. 49, 18 A.L.R 208—In re Parker, 
99 S.B. 342, 177 N.G 463. 

(2) But Judgments In cases of di¬ 
rect contempt are not appealable.— 
State V. Little, 94 S.B. 680. 176 N.C. 
743. 

In South Dakota, under statutes 
providing fqr appeal In criminal ac- 
' tlons and proceedings, criminal con¬ 
tempt proceedings are revlewable on 
appeal—State v, American-News Co., 
263 N.W. 492, 62 S.D. 466. 

In West Virginia 

(1) Under the statute a writ of or- 
ror will lie to review Judgnjents for 
contempt other than for disobedi¬ 
ence to a Judgment, decree, or order. 
—State V. Porter, 148 S.B. 98, 106 W. 
Va. 441. 

(2) The statute "seemingly leaves 
such contempts (of orders and de¬ 
crees) as at common law with re¬ 
spect to review by an appellate 
court.”—State v. Bittner, 136 S.B. 
202, 206, 102 W.Va. 677, 49 A.L.II, 968. 

(8) In so far as the statute denies 
a writ of error It Is limited to Judg¬ 
ments and orders made by courts 
having Jurisdiction.—Smith v.' Smith, 
95 S.B. 199, 81 W.Va. 761—State v. 
Baltimore, etc., R. Co., 79 S.B. 834, 
73 W.Va. 1. 

(4) It Is further limited to such 
Judgments and orderb "as the court 
has Jurisdiction and power to enforce 
by process of contempt."—Smith v. 
Smith, supra. 

(5) The statute does not preclude 
review of Judgments In criminal 
contempt where freedom Is involved. 
—State V. Bittner, supra. 

78 . Maas.-Hurley v. Com., 74 N.B. 

677, 188 Masa 448, 8 Ann.Cas. 757. 
77. Ill—Tegtmeyer v. Tegtmeyer, 

11 N.E.2d 667, 292 ULApp. 484. 


Ind.—^Locrasto v. State, 173 N.B. 466, 
202 Ind. 277. 

Md.—^Kelly v. Montebello Park Co., 
118 A. 600, 601, 141 Md. 194, 28 A. 
L.R. 33, quoting Corpus Juris. 

Ohio.—Iron Molders’ Union of North 
America v. I. & EL Greenwald Co., 

4 Ohio N.P..N.S., 161, 180, affirmed 
I. & B. Greenwald Co. v. Iron Hold¬ 
ers’ Union of North America, 84 
N.B. 1128, 77 Ohio St 618, 62 Wkly. 
L.Bul. 601, 60 Ohio L.R. 606. 

Pa.—In re Messmore's Estate, 141 A. 
724, 293 Pa. 68, limiting In re Seid- 
man’s Estate, 118 A. 671, 270 Pa 
465—Commonwealth v. Heston, 140 
A. 533, 292 Pa. 68—State Grand 
Lodge of Pennsylvania v. Morri¬ 
son, 120 A, 769, 277 Pa 41—Scran¬ 
ton V, Peoples Coal Co., 117 A. 678, 
274 Pa 63. 

Tenn.—Collier v. City of Memphis, 26 
S.W.2d 162, 160 Tenn. 600. 

13 C.J. p 98 note 28. 

78. U.S.—Lamb v. Cramer, Miss., 62 
S.Ct 816, 286 U.S. 217, 76 L.Bd. 716, 
affirming, C.C.A., Cramer v. Lamb, 
48 F.2d 637, certiorari granted 
Lamb v. Cramer, 52 S.Ct 48, 284 

U. S. 609, 76 L.Ed. 621. 

Ill.—Owsley V. Illinois Cent. Trust 
Co., 188 IlLApp. 626. 

Kan.—Smith v. Clothier, SIS P. 1071, 
113 Kan. 47. 

Ky.—Gibson v. Rogers, 109 S.W.2d 
402, 270 Ky. 169—Union Light 
Heat & Power Co. v. Mulligan, 197 
S.W. 1081, 177 Ky. 662—Adams v. 
Gardner, 195 S,W. 412, 176 Ky. 262. 
Mina—LalE v. Lafl, 200 N.W. 986, 
161 Minn. 122. . 

Mo.—State V. Bland, 88 S:W. 28, 189 
Mo. 197, 8 AnaCas. 1044—Carder 

V. CJarder, App., 61 ,S.W.2d 388. 

13 CJ. p 98 note 18. 

79 . U.S.—Lamb v. Cramer, Miss., 
62 S.Ct 815, 286 U.S. 217, 76 L.Ed. 
716, affirming,. CCA., Cramer v. 
Lamb, 48 P.2d 637, certiorari 
granted Lamb v. Cramer, 62 S.Ct 
43, 284 U.S. 609, 76 L.Bd. 621. 

13 C.J. P 98 note 19. 

80. Ala.—^Ex parte Wheeler, 186 So. 
74, 76, 281 Ala. 866, citing Corpus 
Juris. 

Md.—Ex parte , Sturm, 136 A. 312, 
'162 Md. 114, 61 A.L.B. 866—Kelly 
V. Montebello Pa^k Co., 118 A. 600, 
141 Md. 194, 28 A.L.R. 88. 

Mo^—^Bx parte Howell, 200 S.W. 66, 
278 Mo. 96—Carder v. Carder, App., 
61 S.W.2d 388. 

13 C.J. p 99 note 81. 
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faUuxe to object as to nature of 
contempt 

Where appellee failed to raise sea¬ 
sonable objection that contempt was 
not civil and therefore Judgment for 
contempt was not appealable, ques¬ 
tion whether contempt was criminal 
or civil will not be considered.— 
Emergency Hospital of Easton v. 
Stevens. 126 A. 101, 146 Md. 159. 

In Kentucky 

While the reviewing court is pro¬ 
hibited by statute from retrying the 
question of contempt or no contempt 
of a criminal nature, It may never¬ 
theless revise and correct Illegal sen¬ 
tences, or excessive or cruel punish¬ 
ments.—Ketcham V. Commonwealth, 
263 S.W. 726, 204 Ky. 168—Huggins 
V. Field, 244 S.W. 903, 196 Ky. 601, 
29 A.L.R. 1268—Adams v. Gardner, 
195 S.W. 412, 178 Ky. 262—Feltner 
V. Com., 97 S.W. 438, SO Ky.L. 107— 
French v. Com., 97 S.W. 427, 80 Ky. 
L. 98—Rebhan v. Fuhrman, 60 S.W. 
976, 189 Ky. 418, 21 Ky.L. 17—Turner 
V. Com., 2 Mete. 619—Blckley v. Com., 

2 J.J.Marsh. 672. 

81. U.S.—^Hultberg v. Anderson, IlL, 
214 F. 849, 181 C.C.A, 126. 

S.C.—^In re Moore, 60 B.B. 947, 79 S. 
C. 899. 

In Xentudky an appeal will not lie 
from Judgment punishing one for 
criminal contempt, except for pur¬ 
pose of determining whether punish¬ 
ment Imposed la illegal, or excessive. 
—Williams v. Howard, 110 S.W.2d 
661, 270 Ky. 728. 

Scope and extent of review see Infra 
9 124. 

83. Cal.—^Trlpp V. Tripp, 211 P. 226, 
196 Cal. 201—Ex parte Halllnan, 
14 P.2d 797, 126 Cal.App. 121. 
Colo.—Taylor v. Taylor, 247 P. 174, 
79 Colo. 487. 

Fla-Florida Cent., etc., R. Co. v. 

Williams, 83 So. 991, 45 Fla. 296. 
N.J.—^Hudson County Quarter Ses¬ 
sions V. Verdon, 102 A. 167, 90 N. 
J.Law 494—Hudson County Quar¬ 
ter Sessions v. Verdon, 102 A. 66, 
90 N.J.Law 494, reversing Appeal 
of Verdon, 97 A, 783, 89 N.J.Law 
16. . 

18 C.J. p 100 note 65. 

Statute making contempt Judgment 
conclusive 

The right to review on the ques¬ 
tion of the' Jurisdiction of the lower 
court is not denied by a statute mak¬ 
ing Judgments and orders in bon- 
tempt cases final* and conclusive.— 
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Entitling. It has been held that an appeal may 
be prosecuted under the title of the cause in which 
the disobedience of the order occurred, or in the 
name of the person adjudged guilty against the 
state.83 

Briefs. As scurrility never rises to the dignity 
of argument, its insertion in a brief is improper, 
and, where this is done, the scurrilous matter may 
be stricken from a brief filed in an appeal from 
contempt proceedings.*^ 

Filing of pleadings. Where a judgment for con¬ 
tempt is reviewed on a writ of certiorari, defend¬ 
ant’s motion to dismiss and answer should be filed 
at the same time.*B 

§ 113. Jurisdiction to Review 

Jurisdiction to review contempt proceedings Is gov¬ 
erned by constitutional and statutory provisions. The 
existence of an actual controversy is essential to appel¬ 
late Jurisdiction. 


The jurisdiction of a court to review contempt 
proceedings is governed by applicable constitutional 
and statutory provisions.*® In some cases juris¬ 
diction to review contempt proceedings has been 
asserted under the general supervisory power of 
the appellate court over inferior courts.**^ 

The existence of an actual controversy is an es¬ 
sential requisite to appellate jurisdiction in con¬ 
tempt proceedings.** 

§ 114. Decisions Reviewable 

To be reviewable, a judgment or order In a con¬ 
tempt proceeding must ordinarily be final and affect 
a substantial right. 

As a general rule a judgment or order in a con¬ 
tempt proceeding, unless it comes within some stat¬ 
utory provision providing otherwise,** is appeala¬ 
ble or subject to writ of error only if it is a 


Pofl V. Scales, 213 P. 1019, 36 Idalio i 
762—13 CJ. p 97 note 16. | 

iTature of jnxlsaiotloiL reviewed 
A review of the exercise of the 
special inherent power of a court of 
equity to punish for contempt is not 
a review of its equity Jurisdiction. 
—Robertson v. State, 104 So. 561, 
20 Ala.App. 614. 

83. III.—Robinson v. People, 129 lU. 
App. 527. 

84. S.D.—In re Adams, 176 N.W. 
508, 42 S.D. 592. 

Briefs generally see Appeal and Er¬ 
ror'5§ 1311-1345. 

85. La.—State ejc reL Dowling v. 
Ray, 91 So. 448, 150 La. 1080. 

88 . lie.—Cheney v. Richards, 166 A. 
643, 130 Me. 283. 

Pa.—Commonwealth V. Kelly, 161 A. 
737, 307 Pa. 626. 

■W.Va.—State v. Bittner, 186 S.E. 202, 
204, 102 W.Va. 677, 49 A.L.R. 968. 
Joilsdlctloa in oximlnal oases 
(1) Under statute providing that 
Judgments of appellate court shall be 
final except, among others.' in crim¬ 
inal cases, supreme court has no Ju¬ 
risdiction to review by writ of error 
Judgments of appellate court in con¬ 
tempt proceedings as such proceed¬ 
ings are not criminal cases.—People 
ex reL Rusch v. Mann, 4 N.E.2d 853, 
864 Ill. 433, dismissing error 278 IlL 
App, 627 and 278 IlLApp. 628—Peo¬ 
ple ex reL Rusch v. Singer. 4 N.E.2d 
828, 364 111.' 480, dismissing error 
People ex rel. Rusch v. Rivlin, 277 
UlApp. 188 and 277 IlLApp. 611, ap¬ 
peal dismissed Singer v. People of 
State of Illinois ex rel. Rusch, 67 S. 
Ct 618, 300 U.S. 642, 81 L.Ed. 857, 
rehearing denied 67 S.Ct 782, 301 U. 
S. 712, 81 L.Ed. 1364—People ex rel. 
Rusch y. Brown, 4 Rr.E.2d 369, 864 IlL 


273—People ex rel. Rusch v. Kotwas, 
2 N.E.2d 314. 363 IlL 386, dismissing 
error 276 lllA.pp. 406, followed in 
People ex reL Rusch v. Ford, 2 N.E. 
2d 316, 863 IlL 340, People ex rel. 
Rusch T. Benjamin, 2 N.E.2d 816, 
363 IlL 344, an^ People ex rel. Rusch 
V. Greenzeit, 2 N.E.2d 817, 363 Ill. 
347, dismissing error People ex rel. 
Rusch V. Greenzeit, 277 IlLApp. 479. 
See People ex rel. Rusch v. Sulll, 16 
N.E.2d 174. 

(2) Conviction for contempt is not 
one for ^'crime” within meaning of 
constitutional provision giving crim¬ 
inal court of appeals exclusive appel¬ 
late Jurisdiction in criminal cases.— 
Dancy v. Owens, 258 P. 879, 126 Okl. 
37—State V. Davenport 266 P. 340, 
125 OkL 1. 

Question, of Jurisdiction* may be 
raised by motion to dismiss.—^U. S. 
ex rel. West Vlrginia-Pittsburgh Coal 
Co. V. Bittner, C.C.A.W.Va., 11 F.2d 
93. 

Prooeedlnga udsiag in city oo'ort 
Appellate court has Jurisdiction as 
to contempt proceedings arising in 
city court—Savlo v. Vieno, 203 Ill. 
App. 631. ' 

Bestrainlng order 
While court of civil appeals has 
no appellate Jurisdiction in contempt 
proceedings, it has authority to issue 
restraining order in contempt pro¬ 
ceedings to protect its Jurisdiction 
in the principal action in which the 
contempt arose.—Hudgens v. Yancey, 
TexCiv.App., 284 S.W. 347. 

87. La.—State ex rel. Williams v. 
Louisiana Public Service Commis¬ 
sion. 108 So. 487, 161 La. SOS- 
State ex rel. Dowling v. Ray, 91 
So. 443, 150 La. 1030.' 

Mont.—State v. District Court of 
Third Judicial Dist. in and for 

JS2 


' Powell County, 278 P. 122, 86 Mont 
216—In re Bums, 271 P. 439, 88 
Mont 200. 

Pa.—In re Messmore’s Estate, 141 
A. 724, 293 Pa. 68—^Hummell v. 
Blshoff, 9 Watts 416—In re Myers, 
& BreL 83 Pa.Super. 383. 

"In exigent cases where the [low¬ 
er] court acts within Jurisdiction, 
but in a manner so arbitrary and un¬ 
lawful as to be tyrannical, this court 
may Intervene, by virtue of the pow¬ 
er conferred by the Constitution, to- 
exercise supervisory control over in¬ 
ferior courts.” — State v. District 
Court of Third Judicial Dlst, 186 P. 
1112 , Ills, 66 Mont. 578. 

District court has no supervisory- 
Juadsdlotlou of contempt proceedings 
in mayor’s court—City of Gretna v. 
Rossner, 97 So. 886, 164 La. 117. 

Begularlty and legality reviewable 

"We cannot review, and there can- 
be no appeal from, a sentence for 
contempt . . . [and] the super¬ 
visory Jurisdiction of this court in 
the matter of contempt proceedings 
is limited to a review of the regu¬ 
larity and legality of the procedure 
. . . preliminary to the issuance 
of , . . sentence.”—State ex reL 
Williams v. Louisiana Public Service- 
Commission, 108 So. 487, 488, 161 La.. 
298. 

sa IlL—^Eastman v. Dole, 213 XIL 
App. 364. 

Necessity of actual controversy gen¬ 
erally see Appeal and Error S 40. 

89. Orders bsia not to come within 
provisions of statute permitting ap¬ 
peals from interlocutory orders. 

Fla.—Culpepper v. Culpepper, 188 So.. 
799, 103 Fla. 390. 

Miss.—B^l^e v. Taylor, 88 So. 614,. 
126 Miss. 155. 
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one^o affecting a substantial riglit.3i Thus, as a 
rule, an order which is absolute in adjudging one 
guilty of contempt,'prescribing a punishment, and 
committing him or imposing a fine, is appealable 
or reviewable by writ of error.®2 ^n order dis¬ 


charging a former order by which a party was 
required to show cause why he should not be 
punished as for contempt is "a final order affecting 
a substantial right, made in special proceedings,” 
within the meaning of a statute allowing an appeal 


9 O 4 Ill.—Kelly V. Chicago, B. & Q. 

E. Co.. 213 I11.APP. 296. 

Ind.—State v. Lanphar, 147 N.B. 
328. 196 Ind. 109. 

Kan.—Smith v. Clothier, 218 P. 1071, 
113 Kan. 47. 

Ky.—Poly V. Smith, 6 Ky.Op. 118. 
Miss.—^Eure v. Taylor, 88 So. 514, 
126 Miss. 156. 

N.T.—^Mendelsohn v. Rosenberg, 7 N. 
E.2d 274, 273 N.T. 386, dismissing 
appeal 288 N.T.S. 792, 248 App.Div. 
743. 

Ohio.—Iron Molders' Union of North 
America v. I. & E. Greenwald Co., 
4 Ohio N.P..N.S., 161, affirmed I. 
& B. Greenwald Co. v. Iron Mold¬ 
ers' Union of North America, 84 N. 
B. 1128, 77 Ohio St. 618, 62 Wkly. 
L.Bul. 601, 60 Ohio L.R. 606. 

13 C.J. p 98 note 23, p 99 note 41. 
Pinallty of determination as affecting 
right to review generally see Ap¬ 
peal and Error SS 92-108.- 
On certiorari 

Contempt proceedings will not be 
reviewed by certiorari until Anal or¬ 
der has been made.—Frost v. Su¬ 
perior Court In and for Modoc Coun¬ 
ty, 183 P. 206, 41 CaLApp. 680. 

Where the sentence for contempt 
is suspended, without objection, dur¬ 
ing good behavior, there la no final 
Judgment from which an appeal can 
be taken.—^Montgomery v. State, 106 
N.B. 370, 182 Ind. 276. 

Orders held final 

<1) Order refusing to punish plain¬ 
tiff's attorney for contempt, being 
order to punish one not party to ac¬ 
tion.—Goldberg V. Omsteln, 249 N.T. 
S. 196, 232 APP.D1V. 84. 

(2) Other orders see 13 C.J. p 98 
note 23 [a], [b]. 

Ordtxs held not final 

(1) An order that • defendant ac¬ 
count for certain money in a cer¬ 
tain time, the proceeding being sus¬ 
pended till further order.—Stearns v. 
Superior Court of Turna County, 193 
F. 1020, 22 Ariz. 60. 

(2) An order, entered on contem- 
nor'a failure to appear for sentence, 
defaulting him and his sureties.— 
Cherry v. Cherry, 148 N.B. 670, 258 
Mass. 172. 

(3) Order adjudging party guilty 
of civil contempt in proceedings sup- 
plementary to execution.—Ace Mall 
Advertising v. Newgold, 192 N.B. 488, 
966 N.T. 298, reversing 269 N.T. 967, 
241 App.Div. 674, affirming 269 N.T. 
S. 187, 160 Mlsc: 320, and reargument 
denied 195 N.B. 172, 266 N.T. 600. 

(4) 'Order denying motion to var 


cate previous order committing wit¬ 
ness to Jail for contempt—Gill v. U. 
S., C.C.A.N.T., 262 F. 602. 

(6) Order requiring witness to an¬ 
swer questions.—^Alexander v. U. S., 
Wis., 26 S.Ct 866, 201 U.S. 117, 60 
L.Bd. 886. ■ 

(6) Citation for contempt or rule 
to show cause.—^Evans v. District 
Court of Fifth Judicial Dist., 276 P. 
99. 100. 47 Idaho 267. 

(7) Other orders see 13 C.J. p 99 
note 41 [a]. 

Order held not '‘final order in a 
special proceeding” 

U.S. — Abad-Esteve Corporation v. 
Mateo, 246 N.T.S. 484, 138 Mlsc. 
662—Welshar v. Welshar, 239 N.T. 
S. 82, 13? Mlsc. 356. 

Discretionary orders 
Orders in contempt proceedings 
which are entirely within the discre¬ 
tion of the court in some Jurisdic¬ 
tions- have been held not appealable 
except in case of abuse of discretion. 
—Pardee v. Tilton, *83 N.T. 623—8 
C.J. p 667 note 87. 

Sx parte orders 

A direct appeal will not lie from 
an ex parte order adjudging appel¬ 
lant guilty of criminal contempt, the 
proper method of obtaining review 
being by motion to vacate and ap¬ 
peal from denial.—People ex rel. 
Bishop v. Bishop, 171 N.T.S. 662, 184 
App.DIv. 227. 

91. Kan.—Smith v. Clothier, 213 P. 

1071, 118 Kan. 47. 

18 C.J. p -98 note 28, p 99 note 41. 
Orders affecting substantial rights 
generally see Appeal and Error S 
100 . 

A Judgment in M-tU contempt pro¬ 
ceedings, whether for or against de¬ 
fendant, is appealable as a final or¬ 
der “affecting a substantial right 
made in a special proceeding or in 
a summary application In an action 
sifter Judgment"—Smith v. Clothier, 
213 P. 1071, 1076, 118 Kan. 47. 

99. Ill.—^Hill V. Thomas B. Jeffery 
Co., 127 N.B. 124. 292 Ill. 490. 
N.T,—Peters v. Berkeley, 219 N.T.S. 

709, 219 App.Dlv. 261. 

Ohio.—Iron Molders' Union of North 
America v. I. & B. Greenwald Co., 
4 Ohio N.P.,N.S., 161, affirmed I. & 
B. Greenwald Co. v. Iron Holders' 
Union of North America, 84 N.B. 
1128, 77 Ohio St 618i 62 Wkly.L. 
BuL 601, 60 Ohio L.R. 606. 

Pa.—Commonwealth v. Heston, 140 
A. 683, 292 Pa. 63—Appeal of Reap, 
88 Pa.Super. 147. 


S.D.—State v. American-News Co., 
263 N.W. 492, 62 S.D, 466. 

Wis.—State V. Verage, 187 N.W. 830, 

. 177 Wis. 296, 23 A.L.R. 491. 

13 C.J. p 98 note 26. 

Final Judgment for punishment is 

necessary to constitute "orlminal 
contempt final adjudication."—Boud- 
wln V. Boudwln. 298 P. 337, 389, 162 
Wash. 142. 

Orders punishing witnesses 

(1) An order punishing a witness 
for contempt for failure to obey sub- 
pcenas is a final order and appeala¬ 
ble.—Goodyear Tire & Rubber Co. v. 
Jamaica Truck Tire ‘Service Co., C. 
C.A.I11., 66 F .24 91, certiorari denied 
Goodyear Tire & Rubber Co. v, Ja¬ 
maica Truck Tire Service, 54 S.Ct 
209, 290 U.S. 700, 78 L.Ed. 601—Sears, 
feoebuck & Co. v. Jamaica Truck Tire 
Service Co.. C.C.A.I11., 66 F.2d 91, cer¬ 
tiorari denied Sears, Roebuck & Co. 
V. Jamaica Truck Tire Service, 64 S. 
Ct 209, 290 U.S. 700, 78 L.Ed, 601. 

(2) So likewise is an order pun¬ 
ishing a witness for contempt for 
refusal to answer questions or to 
testify.—^Alexander v. U. S., Wis., 26 
S.Ct 866 , 201 U.S. 117, 50 L.Bd. 686 
—Goodyear Tire & Rubber Co. v. 
Jamaica Truck Tire Service Co., C. 
C,A.I11., 66 F.2d 91. certiorari de¬ 
nied Goodyear Tire & Rubber Co. v. 
Jamaica Truck Tire Service, 54 S.Ct 
209, 290 U.S. 700, 78 L.Bd. 601— 
Sears, Roebuck & Co. v. Jamaica 
Truck Tire Service Oo.. C.C.A.I11., 66 
F.3d 91, certiorari denied Sears, Roe¬ 
buck & Co. V. Jamaica Truck Tire 
Service, 64 S.Ct. 209, 290 U.S. 700, 
78 L.Bd. 601—Gill v. U. S., C.C.A. 
N.T., 262 F. 602—Butler v. Fayer- 
weather, N.T., 91 F. 458, 33 C.C.A. 
626. 

(8) If order committing witness 
for contempt is merely execution of 
former contempt order affinned by 
circuit court of appeals, it is not ap¬ 
pealable to latter court—Wilson v. 
U. S., GC.A-Del., 66 F.2d 621. 

Order to marshal to commit ooit- 
tsmnoT 

An order to the marshal to com¬ 
mit the contemnor to Jail is not ap¬ 
pealable where prior orders, not ap¬ 
pealed from, had determined such 
person guilty of contempt and pre¬ 
scribed bis punishment being merely 
Incidental to the prior orders. 

U.S.—^Pennsylvania Cement Co. v. 
Bradley Contracting Co., C.C.A.N. 
T., 274 F. 928. 

Ill.—See People v. Wagman, App., 15 
N.B.2d 87. •, 
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from such an order and the same is true of an 
order refusing to set aside a previous order grant¬ 
ing an attachment against defendant as for a 
contempt in refusing to appear in supplementary 
proceedings.®* 

On the other hand, an order adjudging a con¬ 
tempt, and prescribing a punishment conditional 
on the action of the party in contempt, is not a 
final order, and is therefore not appealable nor 
will an appeal lie from an order adjudging a party 
in contempt, but reserving the question of punish¬ 
ment for further consideration,®® from an order 
directing defendant to show cause why he should 
not be attached for contempt,®^ from an order re¬ 
quiring one tp show cause why he should not be 
punished for contempt in failing to appear as a 
witness,®® or from a mere 'initiatory order directing 
an attachment to issue for the purpose of bringing 
the party before the court to answer interrogato¬ 
ries.®® An order punishing a person for con¬ 
tempt in disobeying an injunction is not appeal- 
able, where the contempt proceeding was not, and 
could not be, used as a remedy to enforce obe¬ 


n c.j.s, 

dience to the injunction or to indemnify the party 
injured.! 

In the federal courts it has been held that con¬ 
tempt orders which are purely remedial as between 
the parties to the suit remain interlocutory and 
are not reviewable except on an appeal from the 
final decree;® but when the punishment imposed 
is punitive and not compensatory to the complain¬ 
ants in the principal cause, the judgment is re- 
viewable on a writ of error;® and if the punish¬ 
ment imposed is a fine imposed partly as compen¬ 
sation and partly as punishment, the criminal fea¬ 
ture of the order is dominant and fixes its char-, 
acter for purposes of review.* ■ 

A reviewing court will not intervene where there 
has been no ending of the contempt proceedings in 
the court in which they are pending;® and it has 
been held that a review of contempt proceedings 
must wait until the principal case, of which the 
contempt is an incident, is brought up,® but it has 
also been held that a proceeding for contempt is 
not a part of the main case, but is a complete col¬ 
lateral proceeding which may not be reviewed on 
appeal in the main case.'^ 
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93. Wls.—Witter v. Lyon, 84 Wls. 
564, 578. 

13 C.J. p 99 note 26. 

94. Wia. — Lamonte v. Pierce, 34 
Wls. 488. 

96. Mass.—Cherry v. Cherry, 148 N. 

E. 570, 253 Mass. 172. , 

13 C.J. p 100 note 44. 

96. Minn.—^Mena&e v. Lustfleld, 16 
N.W. 398, 80 Minn’. 486. 

Mias.—^Eure v. Taylor, 88 So. 614, 
126 Miss. 15fi. 

97. NJ.—Adams v. Adame, 88 A. 
190, 80 N.J.B<1. 1T5, Ann,Cas.l918B 
1083. 

9& Wash.—State v. King County 
Super. Ct, 121 P. 836, 67 Wash. 
870. 

69. N.T. — McCredle v. Senior, 4 
Paige 378. 

1 . N.D.—State v. Davis, 51 N.W. 942, 
2 N.D. 461.- 
13 C.J. p 99 note 28. 

9. U.S.-—Fox V. Capital Co., N.T., 67 
S.Ct 67, 299 U,S. 106, 81 L.Bd. 
67—In re Merchants' Stock & Crain 
Co., Mo., 32 S.Ct. 339, 223 U.S. 639, 
66 L.Ed. 684—In re Christensen 
Engineering Co., N.7., 24 S.Ct 729, 
194 U.S. 468, 48 L.Ed. 1072—In re 
Paleals, C.C.A,N.T., 296 P. 403, cer¬ 
tiorari denied Paleals v. Soper, 44 
S.Ct 404, 264 U.S. 691, 68 L.Ed. 865 
—cm V. U. S., C.C.A.N.T., 262 F. 
602—Nassau Electric R. Co. v. 
Sprague Electric Ry. & Motor Co., 
N.Y., 95 P. 416, 37 C.CJL 146. 

13 C.J. p 100 note 42; 


Persons not parties to main suit 

(1) Text rule is inapplicable to 
persons not parties to the principal 
suit.—^Wilson V. Bsnron Jackson Co., 
C.C.A,Cal., 98 P.2d 677. 

(2) Decree dismissing ancillary pe¬ 
tition for contempt with respect to 
property involved In principal suit 
held appealable as final adjudication 
even though proceeding was remedial 
and no appeal had been taken from 
decree in principal suit, the alleged 
contemner not being a party to the 
principal suit.—^Lamb v. Cramer, 
Miss., 62 S.Ct 315, 285 U.S. 217. 76 
L.Bd, 716, afllnnlng, C.C.A., Cramer 
V. Lamb, 48 F.2d 537, certiorari 
granted Lamb v. Cramer, 52 S.Ct. 
43, 284 U.S. 609, 76 L.Bd. ,621. 

3. U.S.—in re Merchants' Stock & 
Grain Co., Mo., 32 S.Ct. 839, 228 U. 
S. 689, 56 L.Ed. 584—In re Paleals. 
C.C.A.N.T., 296 F. 403, certiorari 
denied Paleals v. Soper, 44 S.Ct 
404, 264 U.S. 591, 68 L.Ed. 866— 
Gill V. U. S., C.C.A.N.T.. 262 F. 
602—^In re Grove, Pa., 180 F. 62, 
103 C.C.A. 416—Westlnghouse Air 
Brake Co. v. Christiansen Engi¬ 
neering Co., aC.N.T., 128 F. 632— 
Gould V. Sessions, N.T., 67 F. 168, 
14 C.C.A. 366. 

‘^Tha order is deemed punitive 
when its purpose is to vindicate the 
authority of the court by punishing 
the act of disobedience as a public 
wrong."—Gill v. U. S., C.C.A.N.Y.. 
262 F. 602, 503. 

4 U.S.—In re Merchants' Stock & 
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Grain Co., Mo., 32 S.Ct. 339, 228 
U.S. 639, 56 L.Bd. 684 — In re 
'Christensen Engineering Co., N.Y., 
24 S.Ct 729, 194 U.S. 458, 48 L.Ed. 
1072—Wilson V. Byron Jackson Co., 
C.C.A-Cal., 93 F.2d 677—In re Pal¬ 
eals, C.C.A.N.Y., 296 F. 403, cer¬ 
tiorari denied Paleals v. Soper, 
44 S.Ct 404, 264 U.S. 691, 68 L.Ed. 
865. 

Fine as in excess of damage suffered 

That fine imposed upon contemnor 
In civil contempt proceedings as com¬ 
pensation to Injured party is in ex¬ 
cess of damage suffered by the latter 
does not spilt controversy into parts, 
one civil 'and one criminal, so as to 
permit review of order imposing 
fine, before final judgment or decree 
and appeal therefrom.—Fox v. Capi¬ 
tal Co., N.Y., 67 S.Ct 67, 299 U.S. 
106, 81 L.Ed. 67. 

B. Mass.—Cherry v. Cherry, 148 N.E. 

670, 263 Mads. 172. 
a. Philippine.—^Mantlle v. Cajucum, 
16 Philippine 118—Replde v. Swee¬ 
ney, 3 Philippine 788, 2 0£t.Gaa. 
*93. , 

18 C.J. p 99 note 29. 

7. Ala.—Ex p. Dickens, 60 So. 2X8, 
162 Ala. 272. 

Failure to obey ezamikatloiL order 
Under a statute providing that, on 
appeal from a final judgment, an In¬ 
termediate order which necessarily 
affects the final Judgment may be re¬ 
viewed, a motion to punish for con¬ 
tempt for failure to obey an order 
for examination before trial does not 
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Pecuniary limitations on appellate jurisdiction as 
affecting the right to appeal in contempt proceed¬ 
ings are considered in the title Appeal and Error 
§67m. 

§ 115. Nature and Form of Remedy 

In the absence of express statutory provisions or 
rules of practice, the method of reviewing contempt 
proceedings Is controlled by the nature of the pro* 
ceedinga. 

Express statutory provisions or rules of prac¬ 
tice may control the method of reviewing contempt 
proceedings or of obtaining relief from an un¬ 
warranted or erroneous aOtion of the court in such 
proceedings but when not so regulated it depends 
on the nature of the proceedings.^ 

§ 116. -Appeal or Writ of Error 

Generally criminal contempt proceedings are review* 
able by writ of error, and civil contempt proceedings by 
appeal, although In some Jurisdictions contempt pro¬ 
affect the final Judgment—Peters v. 

Berkeley, 219 N.T.S. 709. 219 App. 

Div. 261. 

jTadgmeat fox contempt ozlgliiatliig 
snhseqiusiLt to final deoxee in main 
action Is not revlewable on appeal 
from such final decree.—Canavan v. 

Canavan, 181 P. 498, 17 N.M. 608, 

Ann,CSas.l915B 1064. 

BnffloleiLoy of petltton fox divorob 
may not be attacked by husband on 
appeal from order adjudging: him in 
contempt for refusing to obey ali¬ 
mony oxder.—^Lane v. Lane, 27 App. 

D.a 171. 

a, U.S.—Jackson v. Police Court for 
Subjudicial DIst. of Frederiksted,. 

St Croix, "Virgin Islands, C.C.A 
Virgin Islands, 286 F.. 920. 

Cal.— "Bis. parte Lake, 224 P. 126, 66 
Cal.App. 420. 

Mont.—State ex reL Lloyd v. Dis¬ 
trict Court of Third Judicial Dist. 
in and for Deer Lodge County, 72 
P.2d 1014—State ex rel. Tague v. 

District Court of First Judicial 
Dist. in and for Broadwater Coun¬ 
ty, 47 P.2d 649, 100 Mont 883. 

Wls.—State V. Meese. 226 N.W. 746, 

200 Wls. 464, reversed on other 
grounds 229 N.W. 31. 200 Wls. 464. 

IS C.J. p 101 note 61. 

Xn Texas 

(1) The only way in which con¬ 
tempt proceedings may be reviewed 
is by habeas corpus.—^Hudgens v. 

Yancey, Civ.App., 284 S.W. 847—Law- 
ley V.. State, 36 S.W.2d 1035, 117 Tex. 

Cr. 14—^Long v. State, 199 S.W. 619, 

82 TexCr. 408. 

(2) Review of contempt proceed,- 
ings by habeas corpus generally see 
the C.J.S. title Habeas Corpus 5 86, 


ceedings are not thus revlewable but resort must be 
had to other remedies. 

Whether contempt proceedings, reviewable under 
the constitution or statutory provisions, see § 112 
supra, may be reviewed by appeal, or by writ of 
error, or by both, depends on the construction of 
the particular provision of law.^® In some juris¬ 
dictions contempt proceedings are reviewable by a 
higher court by writ of error, or a proceeding in 
the nature of a writ of error.^^ Writs of error 
are peculiarly appropriate where the question for 
review concerns fatal defects in the record and, 
except as statutes may otherwise provide,^® a writ 
of errori^ rather than an appeal^® is held to be 
the proper method of bringing up for review judg¬ 
ments in strictly criminal contempts as distinguished 
from those in civil contempts, although it has been 
held that a mistake consisting in proceeding by ap¬ 
peal when writ of error is alone appropriate may 
be waived by subsequent actions of either party, 
On the other hand an appeal,and not a writ of 
error,is in some jurisdictions the proper rem¬ 
other grounda 229 N.W. 31, 200 Wls. 
454. 

(2) Prior to the enactment of the 
statute such a judgment was review- 
able only on writ of error.—State v. 
Verage, 187 N.W. 830, 177 Wls. 296, 
23 AL.R. 491. 

14). Mass.—In re Opinion of the Jus¬ 
tices, 17 N.E.2d 906—Blankenburg 
V. Commonwealth, 157 N.E. 693, 260 
Mass. 869. 

13 C.J. p 102 note 82. 

16* 111.—People V. O’Meara, 216 Ill. 
App. 173. 

13 C.J. p 102 note 82. 

1& Ill.—^Bonner v. People, 40 Ill. 
App. 628—Diedrich v. People, 87 
I11.APP. 604. affirmed 30 N.H. 1088. 
141 Ill. 666—DeBeukelaer v. Peo¬ 
ple, 26 IlLApp. 460. 

17. Mass.—Commissioner of Banks 
V. Tremont Trust Co., 166 N.E. 848, 
267 Mass. 331—W. A <& H. A. Root 

i V. MacDonald. 157 N.E. 684, 260 
Mass. 344, 54 A.L.R 1422. 

Minn.—Proper v. Proper, . 246 N.W. 
, 481, 188 Mina 15—State v. Searles, 
170 N.W. 198, 141 Minn. 247. 

Appeal as bxliigiiig up only dvU con¬ 
tempt 

An appeal from a contempt convic* 
tion brings the proceeding before the 
supreme court only In so far as it 
Involves a civil contempt, as a con¬ 
viction for criminal contempt is not 
revlewable by appeal.—Campbell v. 
Motion Picture Mach. Operators, 186 
N.W. 787, 161 Minn. 288. 

18. Ill.—^Wilson v. Prochnow, 194 N. 
E. 246, 369 Ill. 148. See People 
ex rel. Rusch v. Wojclk, 5 N.E.2d 
108, 287 IlLApp. 626—People ex re]. 
Rusch V. Twohlg, 4 N.E.2d 894, 287 


also 29 C.J. p 96 note ll-p 101 note 
76. 

9. Ala—State Power Co. v. Adams, 
67 So. 888. 191 Ala 54. 

18 C.J. p 101 note 62. 

10. Va.—^Forbes v. State Council J. 
0. U. A M.. 60 S.S. 81, 107 Va 
853. 

18 C.J. p 102 note 78. 

11. Ill.—People V. Gilbert, 118 N.E. 
196, 281 Ill- 619, afllrmlng 204 Ill. 
App. 97. 

Ohio.—^In re Fusfeld, 21 Ohio Clr.Ct, 
N.S., 62—Mackenzie v. Mackenzie, 
17 Ohio Cir.Ct.,N.S„ 494, affirmed 
106 N.E. 1067, 89 Ohio St 441, 68 
Wkly.L.Bul. 492, 11 Ohio L.R. 360. 
13 C.J. p i02 note 79. 

;petltio& in error 

Conviction for contempt can only 
be reviewed by petition in error.— 
McCauley v. State, 246 N.W. 269, 124 
Neb. 102—Graham v. Pantel Realty 
Co., 234 N.W, 679. 120 Neb. 630— 
Gentle v. Pantel Realty Co., 234 N. 
W. 674, 120 Neb. 630—State v. Dodd, 
167 N.W. 1010, 99 Neb. 800—18 C.J. 
p 101 note 64 [a]. 

Order held not reviewable by writ 
of error but by appeal.—State v. 
Reid, 183 N.W. 992, 174 Wls. 686. 

19, S.D.—State v. Sweetland, 64 N. 
W. 415, 3 S.D. 60S. 

W.Va—Ruhl V. Ruhl, 24 W.Va 279. 

13. Xa. Wlsoonsin, 

(1) Under a statute authorizing 
the taking of an appeal in all crim¬ 
inal cases in which a writ of error 
is authorized, a Judgment in criminal 
contempt proceedings is revlewable 
by appeal.—State v. Meese, 225 N. 
W. 746, 200 Wls. 464, reversed on 
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edy for the review of judgments in civil or remedial 
contempt proceedings. 

Subject to the qualification that criminal con¬ 
tempt proceedings ordinarily are not reviewable’ in 
the federal supreme court by appeal^^ or by writ 
of error,20 it is the rule in the federal courts that, 
although a mistake in the form of appellate pro¬ 
cedure is by statute required to be disregarded,2i 
the proper remedy for the review of judgments in 
criminal contempt proceedings is by writ of error,22 
while civil contempt proceedings are properly re- 


viewable by appeal only and not by writ of error,28 
unless the order imposing punishment is punitive 
in character,24 or it seems, unless it appears on the 
face of the judgment that there has been an abuse 

of discretion.25 

In some jurisdictions review of contempt pro¬ 
ceedings may not be had by appeal26 or by writ of 
error,27 but resort must be had to other remedies; 
and soine of the authorities deny the right to 
review of criminal contempt proceedings by ap- 
peal.22 


nLApp. 625—^People ex rel. Rusch 
V. Klrglfl, 4 N.E.2d 894, 287 HLApp. 
878—People ex rel. Rusch v. Lynch, 
2 N.B.2d 572, 285 IIl.App. 505. . 
Mass.—Blankenburg v. Common¬ 
wealth. 167 N.E. 698, 260 Mass. 
369. 

But it has been broadly said that 
‘the proper way to review an error 
of law In contempt proceedings la by 
writ of error."—^Home Inv. Co. v. 
lovleno, 141 N.E. 78, 79, 246 Mass. 
846—Commonwealth v. McNary, 140 
N.H 255, 246 Maas. 46, 29 A.L.R. 483. 

19. XJ.S.—Gtompera v. U. S., App.D. 
C., 34 S.Ct. 693. 238 U.S. 604, 68 L. 
Ed. 1115, Ann.Cas.l915D 1044. 

20. TJ.S.—Qompers v. XT. S., supra— 
O’Neal V. U. S., Pla., 23 S.Ct 776, 
190 U.S. 86, 47 L.Bd. 946—Cary 
Manufacfuring Co. v. Acme Flexi¬ 
ble Clasp Co., N.Y., 23 S.Ct. 211, 
187 U.S. 427. 47 L.Ed. 244. 

Season for role 

(1) “It Is settled that a conviction 
for a criminal, although summary, 
contempt is for the purposes of our 
reviewing power a matter of crimin¬ 
al law not within our jurisdiction on 
error."—Toledo Newspaper Co. v. U. 
S., Ohio, 38 S.Ot. 560, 247 U.S. 402, 
62 L.Bd. 1186, affirming 237 F. 986, 
160 C.C.A. 636, which affirmed, D.C., 
U. S. V. Toledo Newspaper Co., 220 
F. 458, and leave to file petition for 
rehearing granted Toledo Newspaper 
Co. V. U. S., 38 S.Ct 581. 

(2) Appellate jurisdiction of fed¬ 
eral supreme court In criminal cases 
see the C.J.S. title Federal Courts S 
223, also ‘ 25 C.J. p. 916 note 60-p 
917 note 89. 

ai. U.S.—Wilson V. Union Tool Co., 
C.C.A-Cal., 266 F. 669, affirmed Un¬ 
ion Tool Co. V. Wilson, 42 S.Ct. 
427, 269 U.S. 107, 66 L.Ed. 848, and 
certiorari granted Union Tool Co. 
V. Wilson, 41 S.Ct. 14. 254 U.S. 624, 
65 L.Bd. 444—Shuler v. Raton Wa¬ 
terworks Co., N.M,, 247 F. 684, 160 
aC.A. 44. 

aa. U.S.—Pesduera v. U. S., C.C.A. 
Porto Rico, 9 F.2d 768—In re 
Paleals, C.C.A.N.T., 296 F. 408, cer- 
, tlorarl denied Paleais v. Soper, 44 
S.Ct 404, 264 U.S. 691, 68 L.Ed. 
865—Wilson v. Union Tool Co., ac. 


A.Cal., 266 F. 669, affirmed Union 
Tool Co. V. Wilson, 42 S.Ct 427, 259 

U. S. 107, 66 L.Ed. 848, and certio¬ 
rari granted Union Tool Co. v. 
Wilson, 41 S.Ct 14. 254 U.S. 624, 
66 L.Ed. 444—Gill v. U. S., C.C.A. 
N.y.^ 262 P. 602. 

IS C.J. p 102 note 84. 
as. U.S.—Gill V. U. S., C.C.A.N.T., 
262 F. 602—Cutting v. Van Fleet, 
Cal., 252 F. 100, 16‘4 C-QA. 212. 

13 C.J. p 102 note ’85. 

34. U.S.—^In re Merchants' Stock & 
Grain Co., Mo., 32 S.Ct. 339, 223 U. 
S. 689. 66 L.Ed. 684—In re Chris¬ 
tensen EngineeHng Co., N.T., 24 S. 
Ct 729, 194 U.S. 458, 48 L.Bd, 1072. 
Where the contempt proceeding Is 
both dvll and criminal in nature, the 
criminal feature dominates and fixes 
the character of the proceedings for 
the purposes of review.—Wilson v. 
Union Tool Co., C.C,A,CaL, 265 P. 
669, affirmed Union Tool Co. v. Wil¬ 
son, 42 S.Ct. 427, 269 U.S. 107, 66 L. 
Ed. 848, and certiorari granted Un¬ 
ion Tool Co. V. WUson, 41 S.Ct 14, 
254 U.S. 624, 66 L.Ed. 444. 

as. D.C.-^In re Gompers, 40 App.D. 
C. 293. 

00. Ala.—Pope V. State, 169 So. 61, 
229 Ala. 648—Blankston v. Lake- 
man, 122 So. 819, 219 Ala. 508. 

Ark,—Whorton v. Hawkins, 206 S.W. 
901, 135 Ark. 607—Ex parte Butt, 
93 S.W. 992, 78 Ark. 262. 

Cal.—Ex parte HalUnan, 14 P.2d 797, 
126 Csd-App. 121. 

Fla.—McCall v. Lee, 62 So. 902, 66 
Fla, 14—^Florida Cent, etc., R. Co. 

V. Williams, 83 So, 991, 46 Fla. 296. 
La.—State ex rel. Williams v. Louisi¬ 
ana Public Service Commission, 
108 So. 487, 161 La. 298—State ex 
rel. Milling v. Louisiana Public 
Service Commission, 98 So. 175, 164 
La. 762—State ex rel. Dowling v. 
Ray, 91 So. 443, 150 La. 1030—In 
re Lindner, 6 La.A., Orleans, l'2t. 

Mont.—State ex rel. Lloyd v. District 
Court of Third Judicial Dlst in 
and for Deer Lodge County, 72 P. 
2d 1014—State ex rel. Tague v. 
District Court of First Judicial 
Dist in and for Broadwater Coun¬ 
ty, 47 P.2d 649, 100 Mont 888— 
State V. District Court of Third 

1S6 


Judicial Dlst In and for Powell 
County, 278 P. 122, 86 Mont 215. 
Tex.—Ex parte Heptinstall, 39 S.W. 
2d 76, 118 Tex.Cr. 160—Lawley v. 
State, 36 S.W,2d 1086, 117 TexCr. 
14—Long V. State, 199 S.W. 619, 82 
Tex.Cr. 403. 

a?. Ark.—Whorton v. Hawkins, 206 
S.W. 901, 135 Ark. 607—Ex parte 
Butt 98 S.W. 992, 78 Ark. 262. 

2& Aria-Van Dyke v. Superior 
Court of Gila County, 211 P. 676, 
24 Arlz. 608. 

Minn.—Spannaus v. Lueck, 279 N.W. 
216—Campbell v. Motion Picture 
Mach. Operators, 186 N.W. 787, 151 
Minn. 238. 

Other modes of review see infra SS 
117, 118. 

la K»w York 

(1) Appeal does not lie to review 
proceedings for criminal contempt 
committed in a criminal case.—Peo¬ 
ple V. Bach, 277 N.T.S. 642, 243 App. 
Dlv. 787—In re Nunns, 176 N.T.S. 
868, 188 App.Div. 424, affirming 172 
N.T.S. 167, 104 Misc. 350, 37 N.T.Cr. 
82. 

(2) Nor does it lie as to criminal 
‘contempts committed . in a civil ac¬ 
tion within the immediate presence 
and hearing of the presiding judge. 
—Douglas V. Adel, 199 N.B. 85, 269 
N.Y. 144,, reversing 280 N.T.S. 1005, 
244 App.Div. 818, amendment of re¬ 
mittitur denied 2 N.B,2d 679, 271 N. 
T. 628—Douglas v. Adel, 283 N.T.S. 
768, 246 App.Div. 738. 

(8) But an appeal does lie as to 
criminal contempts in a civil action 
not committed within the Immediate 
presence and hearing of the presid¬ 
ing judge.—^Douglas v. Adel, 199 N.E. 
36, 269 N.T. 144, reversing 280 N.T. 
S. 1006, 244 App.Div. 818, amendment 
of remittitur denied 2 N.E.2d 679, 271 
N.T. 628—Pugh V. Winter, 1 N.T.S.2d 
480, 166 Misc.. 95, modified 2 N.T.S.2d 
9, 258 App.Dlv. 296. 

(4) An appeal, however, has been 
held the proper remedy for review¬ 
ing an order in either a civil or crim- 
iiml contempt proceeding In a civil 
action.—Eastern Concrete Steel Co. v. 
Bricklayers’ & Mason Plasterers’ In¬ 
ternational Union, Local No, 45. of 
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Two separate judgments in contempt proceedings 
cannot be brought up for appellate review by one 
writ of error or one appeal.29 

§ 117. -Certiorari 

In a proper case, such as In one involving the Ju¬ 
risdiction of the lower court, a review of contempt pro¬ 
ceedings may be had by certiorari. 

In a proper case, such as in a case involving the 
jurisdiction of the lower court, so review of con¬ 
tempt proceedings may be had by certiorari, or by 


a proceeding in the nature of certiorari and 
certiorari has been held to be the proper and only 
method for the review of criminal contempt pro- 

ceedings.SS 

It has been said that the writ reaches matters 
on the face of the record which are jurisdictional 
in their nature,s® and errors which might not be 
fatal in a collateral proceeding.s^ While in some 
jurisdictions a conviction for contempt may be re¬ 
viewed by certiorari, notwithstanding an appeal 


Buffalo, 193 N.T.S. 868, 200 App.Div. 
714. 

(5) Certiorari as the proper rem¬ 
edy see Infra S 117. 

29. Ill.—Belleville Enamellnir & 
Stamping Co. v. Carbine, 244 Ill. 
App. 234. 

Joinder of proceedings generally see 
Appeal and Error § 37.. 

30. Ala.—^Ex parte Wheeler, 166 So. 
74, 281 Ala. 856. 

Cal.—Tripp V. Tripp, 211 P. 226, 190 
Cal. 201—^Lapigue v. Superior 
Court of Los Angeles County, 229 
F. 1010, 68 CaLApp. 407. 

Idaho.—Hay v. Hay, 232 P. 896, 40 
Idaho 159. 

La.—Parrault v. Edwards, 129 So. 
126, 170 La. 671. 

Mont—State v. District Court of 
Third Judicial Diat, 186 P. 1112, 
66 Mont 678. 

N.J.—Hudson County Quarter Ses¬ 
sions V. Verdon, 102 A. 167, 90 N. 
J.Law 494—Hudson County Quar¬ 
ter Sessions v. Verdon, 102 A. 66, 
90 N.J.Law 494, reversing Appeal 
of Verdon, 97 A. 788, 89 N.J.Law 
16. 

N.C.—In re Fountain, 108 S.B. 342, 
182 KC. 49, 18 A.L.R 208. 

Sole function of writ of review in 
contempt proceeding is to determine 
court’s jurisdiction.—Ex parte Peart 
43 P.2d 334, 5 Cal.App.2d 469—Metz- 
ler V. Superior Court of California in 
and for Humboldt County, 201 P. 189, 
54 Cal.App. 59. 

Statute wiaMug Judgment oonoluslve 
Under a statute providing that the 
judgment In cases of contempt is 
final and conclusive, the only rem¬ 
edy of a person adjudged in contempt 
Is habeas corpus or certiorari pro¬ 
ceedings in which the scope of the 
Inguiry is limited to jurisdictional 
questions.—^Bx parte Lake, 224 P. 
126, 66 Cal.App. 420. 

Oextlorarl denied or disohaived 

(1) Where record shows Jurisdic¬ 
tion in trial court and no apparent 
error of law.—Ex parte Bankhead, 
75 So. 478, 200 Ala. 102. 

(2) If jurisdiction Is found to ex¬ 
ist even though the record shows an 
error of law.—Ex parte Peart 48 P. 
2d 834, 6 Cal.App.2d 469—^Metzler v. 


Superior Court of Callfomla in and 
for Humboldt County, 201 P. 139, 54 
Cal.App. 69. 

31. U.S.—^Toledo Newspaper Co. v. 
U. S.. 88 S.Ct 660, 247 U.S. 402, 62 
L.Ed. 1186, affirming 237 F. 986, 
150 C.C.A. 636, wluch affirmed, D.C., 
U. S. v. Toledo Newspaper Co., 220 
F. 468, and leave to file petition for 
rehearing granted Toledo Newspa¬ 
per Co. V. U. S., 88 S.Ct 681. 

Ala.—Pope V. State, 169 So. 61, 229 
Ala. 643—Bankston v. Lakeman, 
122 So. 819, 219 Ala. 508. 

Ark.—Whorton v. Hawkins, 206 S. 
W. 901, 13€ Ark. 607—In re Lind¬ 
ner, 6 La.App., Orleans, 121. 

Mont.—State ex rel. Lloyd v. Dis¬ 
trict Court of Third Judicial Dlst. 
in and for Deer Lodge County, 72 
P.2d 1014—State ex reL Tague v. 
District Court of First Judicial 
Dlst. In and for Broadwater Coun¬ 
ty, 47 P.2d 649, 100 Mont 888—In 
re Bums, 271 P. 439, 88 Mont 200. 
18 C.J. p 101 note $4. 

Oeztiorazi ox writ of review lies 

(1) To review an unwarranted or¬ 
der.—Goodall V. Superior Court In 
and for Santa Barbara County, 174 
P. 924, 87 CaLApp. 728. 

(2) Where the trial court disre¬ 
gards procedural rules.—^Parrault v. 
Edwards, 129 So. 126, 170 La. 671. 

(3) Where the record discloses an 
error of law in holding that to be 
contempt which in law is no con¬ 
tempt—^Ex parte Wheeler, 166 So. 
74, 231 Ala. 366. 

(4) Where the sentence is exces¬ 
sive.—^In re Fountain, 108 S.B. 842, 
182 N.a 49, 18 A.L.R. 208. 

Certiorari or writ of review does not 

lie to review 

(1) Action of probate court In 
punishing for contempt in willful 
perjury.—Blankenburg v. Common¬ 
wealth, 167 N.E. 693, 260 Mass. 869. 

(2) Lower court's ruling that dis¬ 
missal of prior contempt proceeding 
was not bar to further prosecution 
for contempt—^Ex parte Brambinl, 
218 P. 669, 192 Cal. 19, error dis¬ 
missed Brambinl v. U. S., 46 S.Ct 
461, 267 U.S. 684, 69 L.Ed. 799. 

32, Minn.—Spannaus v. Lueck, 279 
N.W. 216—^Proper v. Proper, 246 N. 
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W. 481, 188 Minn. 16—CampbeU v. 

Motion Picture Mach. Operators, 

186 N.W. 787, 161 Minn. 238—State 

V. Searles, 170 N.W. 198, 141 Minn. 

267. 

In New York 

(1) Certiorari is the proper meth¬ 
od for review of criminal contempt 
proceedings when the contempt is 
committed in a criminal case.—^Peo¬ 
ple V. Forbes, 88 N.E. 303, 143 N.Y. 
219—People v. Bach, 277 N.T.S. 642, 
248 App.Div. 787—^In re Nunns, 176 
N.T.S. 868, 188 App.Div. 424, affirm¬ 
ing 172 N.T.S. 167, 104 Misc. 360, 87 
N.T.Cr. 82. 

(2) When the criminal contempt Is 
committed in a civil case in the im¬ 
mediate presence and hearing of the 
presiding judge, certiorari is likewise 
the proper method for review.— 
Douglas v. Adel, 199 N.E. 35, 269 N. 
T. 144, reversing 280 N.T.S. 1006, 
244 App.Div. 818, amendment of re¬ 
mittitur denied 2 N.B.2d 679, 271 N. 
T.. 628—Douglas v. Adel, 283 N.T.S. 
768, 246 App.Div, 738—^Pugh v. Win¬ 
ter, 1 N.T.S.2d 480, 166 Misc. 95, 
modified 2 N.T.S.2d 9, 263 App.Div. 
295. 

(3) But it is not the proper meth¬ 
od when such criminal contempt in a 
civil case is not committed within 
the immediate presence and hearing 
of the judge.—Douglas v. Adel, 199 
N.E. 85, 269 N.T. 144, reversing 280 
N.T.S. 1006, 244 App.Div. 818, amend¬ 
ment of remittitur denied 2 N.E.2d 
679, 271 N.T. 628—Pugh v. Winter, 
supra. 

(4) It has been held, however, that 
certiorari is not the proper remedy 
for reviewing an order In either a 
civil or criminal contempt proceed¬ 
ing In a civil action.—Eastern Con¬ 
crete Steel Co. v. Bricklayers’ & Ma¬ 
son Plasterers’ Intematffinal Union, 
Local No. 46, of Buffalo, 198 N.T.S. 
368, 200 App.Div. 714. 

(6) Appeal as the proper remedy 
see supra S 116. 

33. *Mo.—State V. Smith, 14 S.W. 

108, 101 Mo. 174. 

34. Mo.—Chicago, etc., R. Co. v. 

Young, 8 S.W. 776, ^ Mo. 89— 

State V. Moniteau County Ct, 46 

MoAjyp. 887. 
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might be taken,85 the general rule is that the writ 
will not issue if the error complained of is one 
that can be corrected by appeal ;86 nor will it lie 
to review a motion'to quash proceedings prior to 
fin^ determination,® 7 or to reach clerical errors 
in the warrant of commitment,8® nor where the 
questions are moot ones.®® It has also been'held 
that the sufficiency of the commitment for criminal 
contempt is not reviewable by certiorari,^® but 
there is authority to the contrary.^i 

§ 118. -Other Modes of Review 

In a proper case contempt proceedings may be re¬ 
viewed on bill of exceptions. 

In a proper case contempt proceedings may be 
reviewed on a bill of exceptions.^® 

Habeas corpus. The use and propriety of habeas 
corpus to review contempt proceedings is consid¬ 
ered in the C.J.S. title Habeas Corpus § 36, also 
29 C.J[. p 96 note 11-p 101 note 76. 


Mandamus. This writ as a means of review in 
contempt proceedings is considered in the C.J.S. 
title Mandamus § 108, also 38 C.J. p 650 notes 
74 ^. 

Prohibition. The use .of the writ of prohibition 
with respect to contempt proceedings is considered 
in the CJ.S. title Prohibition §§ 11, 12, IS, and 
17, also SO C.J. p 674 note 4S-p 675 note 49, p 681 
note 53, p 691 notes 98-2, p 694 notes 60-61. 

§ 119. Presentation and Reservation of 
Grounds of Review 

Qenerally questions not raised and properly pre¬ 
served for review In contempt proceedings In the trial 
court will not be considered on review. 

As a general rule questions not raised^® and prop¬ 
erly preserved for review^* in contempt proceedings 
in the trial court will not be considered by the 
reviewing court; and so questions expressly waived 
in the trial court may not be reasserted on review.^5 


35. Utah.—Herald-Republican Pub. 
Co. V. Lewis, 129 P. 624, 42 Utah 
188. 

13 C.J. p 101 note 67. ' 

38L U.S.-^ackaon v. Police Court 
for Subjudlclal Diet of Frederik- 
sted, St. Croix, Virgin' Islands, C. 
CA.Virgin Islands, 286 F. 920. 

13 C.J. p 102 note 68. 

Where failure to perfeot appeal in 
not exonsed, certiorari does not lie. 
—Womble v. Moncure Mill & Gin Co., 
140 B.E. 280, 194 N.C. 677. 

37. Mich.—In re Smith, 107 N.W. 
724, 144 Mich. 39. 

13 C.J. p 102 note 69. 

38. Iowa.—Walton v. Hobson,' 126 
N.W. 806, 146 Iowa 703. 

39. .Cal'—Cunha v. Superior Court in 
and for Alameda County, 18 P.2d 
340, 217 Cal. 249. 

13 C.J, p 102 note 71, 

Qaestlon held moot 
Question in certiorari to review 
contempt order for not returning 
property became moot on compliance 
with order before final disposition of 
suit—Rubin V. Lamb, 219 N.W. 730, 
243 Mich. 31. 

40. N.T.—People v. Platzek, 117 N. 
Y.S. 862, 133 App.Dlv. 25. 

41. Mo.—Bx parte Clark, 106 S.W. 
990, 208 Mo. 121, 16 L.R.A.,N.S„ 
389. 

18 C.J. p 102 note 73. 

48. Vt—Cutting V. Cutting, 148 A. 

676, 101 Vt 381. 

Fart MU of exoeptioni 
Judgment, in proceeding to attach 
legal constable for contempt was 
required to be brought up by fast 
bill of exceptions.—Pel^tltt v. Hen¬ 
son, 177 8.E. 866, 50 aa.App. 196, 


Not revlawable on exosptions 
Trial court's action In committing 
defendant for contempt may not be 
reviewed on bill of exceptions.— 
State V. Bleefleld, 178 A- 661. 116 N. 
J.Law 76, affirmed 181 A. 168, 116 N. 
J.Law 669. 

48. U.S,—Couts V. U. S., Mo., 249 F. 

605, 161 C.C.A. 521. 

Ill.—People V. • Buconich, 116 N.B. 

186, 277 m. 290—^People v. Elbert 
, 217 I11.APP. 894. 

Mich.—Ex parte GUUland, 280 N.W. 
63,_284 Mich. 604. 

Ohio.—Smedley v. State, 116 N.E. 

1022, 95 Ohio St 141. 

Pa.—City of Scianton v. People’s 
Coal Co., 117 A. 673, 274 Pa. 63. 
Wash.—Oregon Motor Garage v. Wil¬ 
son, 220 P. 758, 127 Wash. 267. 

13 C.J. p 102 note 89. 

Presentation and reservation in low¬ 
er court of grounds of review gen¬ 
erally see Appeal and Error $$ 
228-390. 

Season for role 

“The judge . . . cannot be guil¬ 
ty of any error in a ruling he never 
made, upon an issue to which his at¬ 
tention was never called."—Reeder 
V. Morton-Gregson Co., CCA-Neb., 
296 F. 785, 788. 

Faxticnlax questions that may not 
be raised for the first time on appeal. 

(1) The validity of a statute.— 
Hicks V. Pursley, 106 S.H. 317, 26 Ga. 
App. 84. 

(2) Defenses which might have 
been presented In the trial court 
Ill.—People V. SeveringhauB, 145 N. 

E. 220, 818 ni 466. 

Md.—^Bx parte General News Bureau, 
161 A. 269, 162 Md. 648. 
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(8) Objections to admission of tes¬ 
timony.—Hammer v. Utterback, 209 
N.W. 622, 202 Iowa 50—Hagedom v. 
Rockofellow, 180 N.W. 688, 190 Iowa 
563. 

Ih intermediate appellate oonrt 
Defendant failing to raise question 
of former jeopardy on petition for 
rehearing In appellate court cannot 
raise it in supreme court—^People v. 
Gilbert, 118 N.B. 196, 281 Ill. 619, 
affirming 204 IllApp. 97. 

44. U.S.—Kubik V, U. S., C.C.A.Neb., 
67 P.2d 477. 

13 C.J. p 103 notes 90-92. 

Bejectlon of evidocoe 
In the absence of an avowal or of¬ 
fer of proof, error in rejecting evi¬ 
dence is not presented for review.— 
Davidson v. Commonwealth, 280 S.W. 
970, 213 Ky. 221. 

Bnfflelenoy of evldeaoe 
In the absence of a motion for a 
directed verdict the right to a re¬ 
view of the sufficiency of the evi¬ 
dence is not preserved.—Woodalde v. 
U. S., C.aA.Va., 60 F.3d 823—Kubik 
v. U. S., C.aA.Neb„ 67 F.2d 477. 

45. U.S.—U. S. v. McGovern, 60 F.2d 
880, certiorari denied McGovern v. 
U. S., 53 S.Ct 96, 287 U.S. 660, 77 
L.Bd. 56, and afflmlng, D.C., U. 
S. V. McGovern, 1 F.Supp. 668. 

Acts oonstltntiiig waiver 
"Objections to procedure, and to 
the method in which the court exer¬ 
cises Jurisdiction to try the merits 
of the case . . . may bo waived 
by appearance, by failure to object 
at the proper time, and by trial up¬ 
on the merits without making them.” 
—Reeder v. Morton-Gregson Co., a 
C.A.Neb., 296 P. 786, 788. 
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Accordingly it is a rule of almost universal ap¬ 
plication that matters will not be considered by 
the reviewing court unless objections are made in 
the trial court, and, in some jurisdictions, ex¬ 
ceptions taken to the rulings thereon^^ In some 
jurisdictions it is further necessary that errors be 
made the basis of a motion for a new trial as a 
prerequisite to the consideration of such errors on 
review;^* but this rule does not apply to sum¬ 
mary proceedings for contempt committed in the. 
presence of the court>9 

Jurisdiction of lower court. Although not raised 
in the trial court, the question of the jurisdiction 
of the court may nevertheless be raised on appeal 
if it relates to the jurisdiction of the subject mat¬ 
ter but if it relates to the jurisdiction of the 
person it must be raised )Dy objection in the trial 
court in order to secure notice on review.^i 


§ 120. Persons Entitled to Review, and Par¬ 
ties 

a. In general 

b. Waiver 

a. In General 

In some Jurisdictions either party may appeal In like 
manner as In an action. An order refusing to punish 
for civil contempt Is appealable In some Jurisdictions, but 
an order exonerating defendant of criminal contempt Is 
not revlewable. 

In some jurisdictions either party may appeal in 
like manner and with like effect as from a judg¬ 
ment in an action,52 and an order adjudging one 
not guilty of, or refusing to punish for, a civil 
contempt is appealable ,*52 but in others an order 
refusing to punish for an alleged contempt,®^ par- 


46. U.S.—Reeder v. Morton-Gregson 
Co., eupra. 

Ill.—People ex rel. Rusch v. 

Schwartz. 1 N.E.2d 760, 284 Ill.App. 
64S—People ex rel. Rusch v. 
Schwartz, 1 N.B.2d 767, 284 Ill.App. 
88—People ex rel. Jeske v. Burke, 
247 IlLApp; 220. 

Ind.—Young v. State, 164 N.E. 478, 
198 Ind. 629. 

Necessity of objections generally see 
Appeal and Error §S 241-819. 
"Loner-settled role of federal appel. 
late praottce” 

U.S,—Clements v. Coppln, C.C.A.CaL, 
72 F.2d 796, 797. 

Kaster’i report 

On appeal from decrees confirming 
master's report and adjudging de¬ 
fendant In contempt where no ob¬ 
jections to master’s report were filed 
which constituted waiver of any ex¬ 
ceptions defendant might otherwise 
have had, only Question presented 
was whether under pleadings ■•and 
facts decrees were warranted.—Com¬ 
missioner of Banks v. Tremont Trust 
Co., 166 N.E. 848, 267 , Mass* 331. 
Wfijoinder of parties 
Utah.—In re Hoover, 141 P. 101, 44 
Utah 476. 

13 aj. p 103 note 96. 

47. U.S.—Clements v. Coppln, C.C.A. 
Cal., 72 P.2d 796—Reeder v. Mor- 
ton-Gregson Co., aC.A.Neb., 296 
P. 786. 

Necessity of exceptions generally see 
Appeal and Error {{ 824-844. 

4a Ind.—Lade v. Campbell, 14 N.EL 
2d 662. 

Neb.—Zimmerman v. State, 64 N.W. 
876, 46 Neb. 18. 

Necessity for motion for new trial 
generally see Appeal and Error S{ 
862-390. 

Jorisdlotioa alons ooasldezed 
In absence of motion for new trial 


court,will only examine record to 
determine If pleadings are sufficient 
to confer jurisdiction on trial court 
to make order complained of.— 
Wright v. Wright, 272 N.W. 668, 13^ 
Neb. 619. 

49. Neb.—Muffly v. State, 261 N.W. 
660, 129 Neb. 834—Crltes v. State, 
106 N.W. 469, 74 Neb. 687. 

13 C:J. p 103 notes 97 [a], 98. 

BO. IlL—^People V. Securities Dis¬ 
count Corporation, 198 N.E. 681, 
361 m. 551, affirming 279 IlLApp. 
70—People v. Welgley, 40 N.E. 300, 
166 Ill. 491—People ex rel. Rusch 
v. Schwartz, 1 N.E.2d 760, 284 HI.. 
App. 646—^People ex rel. Rusch v. 
Schwartz, 1 N.B.2d 767, 284 IlL 
App. 88. 

“Consent cannot give jurisdiction, 
and every act done by a . . . 
court without jurisdiction Is void 
and may be called In question 
. . '. at any time."—^People v. 
Brautlgan, 142 N.H. 208, 211, 310 IlL 
472. 

A defendaiLt who is denied the 
right to object In the trial court to 
the court’s jurisdiction is entitled In 
the appellate court to the benefit of 
all preliminary motions which he 
could properly have made in the 
court below.—5tate v. Root, 67 N.W. 
590, 5 N.D. 487, 67 Am.S.R 668. 

51. IlL—^People V. Securities Dls- 
‘ count Corporation, 198 N.E. 681, 
861 ni. 651, affirming 279 Ill.App. 
70. 

5A U.S.—Jackson v. Police Court 
for Subjudiclai Diet, of Frederlfc- 
sted, St Croix, Virgin Islands, 0. 
C.A.Virgin Islands, 286 P. 920. 

13 CJ. p 100 note 66. 

58, U.S.—Lamb v. Cramer, Miss., 
52 S.Ct 316, 285 U.S. 217, 76 L.Ed. 
715, affirming, C.C.A., Cramer v. 
Lamb, 48 F.2d 537, certiorari grant- 
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ed Lamb v. Cramer. 62 S.Ct 48, 284 

U. S. 609, 76 L.Ed. 621. 

Kan.—Smith v. Clothier, 218 P. 1071, 
1074, 113 Kan. 47, Quoting Corpus 
gnzlB. 

Ky.—Gibson v. Rogers. 109 S.W.2d 
402, 270 Ky. 159—^Roper v. Roper, 
47 S.W.2d 617, 242 Ky. 668. 

13 aj. p 101 note 57. 

In contempt proceedings to enforce 
equity decree, order purging of con¬ 
tempt is appealable.—Baskin v. Liv¬ 
ers, 48 P.2d 42, 181 Wash. 870. 

In Pennsylvania 

(1) An appeal lies from an order 
denying contempt proceedings where, 
such relief being necessary to en¬ 
force a decree, a denial thereof would 
be tantamount to a denial of the de¬ 
cree.—State Grand Lodge of Penn¬ 
sylvania V. Morrison, 120 A. 769, 277 
Pa. 41. 

(2) But It has also been held that 
the reviewing court -“will not review 
the decision of the court below that 
the appellee was not In contempt of 
its order."—^In re Seldman’s Estate, 
113 A. 671, 270 Pa. 466, limited In 
In re Messmore’s Estate, 141 A. 724, 
298 Pa. 68. 

5*1 Tenn.—Gunter v. Seaboard Cop¬ 
per Mining Co., 216 S.W. 278, 142 
Tenn. 14. 

Since contempt proceedings are 
criminal in their nalture no appeal 
lies from an acquittaL 
Tena—Collier v. City of Memphis, 26 
S.W.2d 162, 160 Tenn. 600-^unter 

V. Seaboard Copper Mining Co., 216 
S.W. 278, 142 Tenn. 14. 

W.Va—Craig v. McCulloch, 20 W.Va 
148. 

Where no particular party Is In. 
terested, a dismissal of contempt 
proceedings is not revlewabla— 
State Bar of California v. Superior 
Court In and for Los Angeles County, 
47 p.2d 697, 4 CaLApp.2d 86. 
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ticularly an alleged civil contempt,jg not review- 
able, and the same is true of an order exonerating 
a defendant in a criminal contempt proceeding.®* 
In some states the state cannot appeal from a de¬ 
cision that no contempt was committed;®^ in other 
jurisdictions a sentence for contempt will not be 
reviewed in a proceeding to which the state is not 
a party.®* 

The commitment of one adjudged guilty of con¬ 
tempt will not be reviewed on his behalf while he 
remains a fugitive in another state.®* 

Under some statutes the trial judge cannot an¬ 
swer or make return in certiorari proceedings to 
review the action of the court in finding the con- 
temnor ^ilty of civil contempt®® 

b. Waiver 

One may by his acts or conduct, such as by payment 
of the fine imposed in a contempt proceeding, waive 
his right to review. 

The parties to a contempt proceeding may ac¬ 
quiesce in an erroneous decision therein or may 
themselves have procured it, and in either case 
they cannot complain.®! 

* Payment of fine. There is a decided conflict in 


the authorities as to the effect of paying a fine 
imposed in a contempt proceeding on the right to 
review, even when such payment is clearly the re¬ 
sult of coercion.®* In some jurisdictions the right 
of review is waived by payment of the fine,®® and, 
although there is authority to the contrary,®^ this 
is true notwithstanding the fine is paid under pro¬ 
test.®® On the other hand, the mere payment of 
the fine has been held not to operate as a waiver 
of the right to appeal.®® 

§ 121. Transfer of Cause,' and Supersedeas 

a. Transfer of cause 

b. Supersedeas • 

ft. Transfer of Cause 

Ordinarily a compliance with all applicable statutory 
requirements Is essential properly to perfect an appeal 
in contempt proceedings. The appellate court on the per¬ 
fection of the proceedings for review Is given exclusive 
Jurisdiction over the subject matter. 

As a general rule a compliance with all applica¬ 
ble statutory requirements is essential properly to 
perfect an appeal from a judgment or order in a 
contempt proceeding.®^ Thus the appeal must be 
taken within the time prescribed by the governing 


66. Mich.—People v. Ann Arbor R. 
Co., 100 N.W. 892, 187 Mich. 673— 
Roach V. Sheppard, 63 N.W. 968, 
106 Mich. 667—Schwab v. Coots, 7 
N.W. 61, 41 Mich, 463. 

sa U.S.—Wingert v. KieCfer, C.C.A. 
Md., 29 P.24 69. 

Btde iu criminal oases applicable 
Rule denying appeal from judg¬ 
ment for defendants In criminal cas¬ 
es applies In criminal contempt cas¬ 
es, notwithstanding Criminal Appeals 
Act of March 2, 1907.—^U. S. ex rel. 
West Vlrginla-Pittsburgh Coal Co. v. 
Bittner, C.C.A.W.Va., 11 F.2d 93. 

67. Ky .—Commonwealth v. Richard¬ 
son, 126 S.W. 147, 186 Ky. 699. 

W.Va.—Craig v. McCulloch, 20 W. 
Va. 148. 

sa Neb.—Whitaker v. McBride, 98 
N.W. 877, 5 Neb., UnoU., 411. 

18 C.J. p lOr note 60, 

69. N.T.—In re O’Byme, 8 N.T.S. 
676, 66 Hun 438, affirmed 24 N.B. 
1096, 121 N.T. 676. 

00. Mont.—Pelletier v. Glacier Coun¬ 
ty, 82 P.2d 695. 

61. Ill.—People V. Buconich, 116 N. 
B. 185, 277 Ill. 290. 

OondTLot held iiot to constitute ae- 
gnlesoenoe In judgment for contempt 
so as to preclude review.—State ex 
rel. Dowling v. Ray, 91 3o. 443, 150 
La. 1080. 

aft Wash.—State v. Winthrop, 269 
P. 798, 148 Wash. 626, 69 A.L.R. 
1265. 


63. S.O.—State V. Belue, 186 S.B. 

641, 188 S.C. 398. 

13 C.J. p 99 note 38. 

Where lower oonrt has Jnxisdlotlou, 
payment of fine ends the matter, and 
no appeal lies.—Appeal of Reap, 88 
Pa.Super. 147. 

64h Cal.—^Dreher v. Superior Court 
of Riverside County, 12 P.2d 671, 
124 CaLApp. 469. 

66. Kan.—State v. Conkling, 87 P. 

992, 54 Kan. 108, 46 Am.S.R. 270. 
S.a—State v. Belue, 136 S.B. 641, 
138 S.a 393. 

66. Wash.—State v. Winthrop, 269 
P. 793, 148 Wash. 686, 69 AL.R. 
1265. 

67. U.S.—Jackson v. Police Court 
for Subjudicial Dlat of Frederick- 
sted, St. Croix, Virgin Islands, C. 
C.A.Virgln Islands, 286 F. 920. 

Kan.—State ex rel. Jones v. Miller, 
'75 P.2d 289, 147 Kan. 242. 

Transfer of cause generally see Ap¬ 
peal and Brror §§ 426-624. 

Allowance of appeal 

(1) If a contempt proceeding Is 
civil in nature, under the federal 
statutes a petition for and allowance 
>of appeal Is necessary; but if the 
proceeding is criminal in nature al¬ 
lowance of the appeal is unnecessary, 
—^McCrone v. U. S., C.CJLMont, 100 
F.2d 322. 

(2) Accordingly, an appeal firom a 
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j contempt order which was civil in 
nature, wherein trial judge merely 
settled the bill of exceptions and de¬ 
nied ball and there was no applica¬ 
tion for and allowance of appeal, 
would be dismissed.—McCrone v. U. 
S., supra. 

Criminal oonteonpt 

Statutes governing appeals in 
criminal cases must be complied with 
in taking an appeal from a judgment 
in a criminal contempt proceeding.— 
State ex rel. Jones v. Miller, 76 P.2d 
289, 147 Kan. 242. 

Inadvertent Indorsement 

Where the statute provides for re¬ 
view of contempt proceedings by 
writ of error, and all requisites nec¬ 
essary for writ of error were pres¬ 
ent, court will treat as inadvertence 
Indorsement of fact that appeal was 
allowed.—Roanoke Waterworks Co. 
V. Roanoke Glass Co., 144 S.B. 460, 
151 Va. 229. 

Certlfloation 

While certification Is required to 
bring contempt proceedings inaugur¬ 
ated In the trial court before the su¬ 
preme court, this is not required as 
to such proceedings first Instituted 
in the court of appeals.—Cady v. 
Cleveland Worsted Mills Co., 184 N. 
B. 611, 126 Ohio St. 171. 

Statntes relating to payment of 

fees held Inapplicable In perfecting 
certiorari proceedings for review of 
criminal contempt—In re Preltag, 
i247 N.T.S. 365, 138 Mlso. 46L 
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statute or rule of court and compliance with the 
statutory requirements as to notice of appeal is 
generally essential to the exercise of the right of 
appeal.®® In the absence of a proper showing one 
appealing from an order made in contempt pro¬ 
ceedings is not entitled to proceed in forma pau¬ 
peris.*^® 

The transfer of jurisdiction by the perfection of 
the proceedings for appellate review gives to the 
appellate court the exclusive power and authority 
over the subject matter of the appellate proceed¬ 
ing and it cannot be deprived of its jurisdiction 
by any act or order of the lower court,^2 nor by 
any act or stipulation of the parties.*^® 

Under particular statutes, leave of court may be 
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required for a further appeal from the decision 
of an intermediate appellate court.^^ 

b. Supersedeas 

Generally an appeal will not of Itself stay the ‘Juda- 
ment for contempt; a bond must be given. 

If an appeal lies from a 'judgment in a contempt 
proceeding, see supra § 112, it- has been held that, 
pending appeal, the contemnor is entitled to a stay 
of execution,*^5 or, if serving of sentence has al¬ 
ready been begun, to a temporary release.*^® Al¬ 
though a different rule prevails in some jurisdic¬ 
tions,’ ^ the general rule is that an appeal will not 
''of itself stay or supersede the judgment of the 
trial court.’® A bond must be given’® which will 
be construed in the light of the circumstances, its 
purpose, and the statute authorizing it.®® Where 
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68. TJ.S.—Shuler. v. Raton Water¬ 
works Co., N.M., 247 F. 634, 160 
C.C.A. 44. 

m.—^People V. Wagman, App., 16 N. 
E.2d 37. 

Time for taking and perfecting ap¬ 
peal generally see Appeal and Er¬ 
ror 99 428-462. 

Bole In criminal eases appRcabla 
Supreme CoUrt rule requiring ap¬ 
peal in criminal cases to be taken 
within'five days after entry of judg¬ 
ment held applicable to all appeals 
from judgments punishing criminal 
contempts.—Wilson v. Byron Jack- 
son Co.. C.C.A.Cal., 93 F.2d 677. 

69. Or.—State v. Mount, 10 P.2d 606, 
139 Or. 694. 

Notice of appeal generally see Ap¬ 
peal and Error 99 574-676, 590-596. 
fining of notice 

In contempt proceedings by the 
stale on the relation of private In¬ 
dividuals, the district attorney is not 
required to sign notice of appeal.— 
State V. Mount, 10 P.2d 606, 189 Or. 
694. 

Parties to ha served 

Adverse parties must be served 
with notice of appeal, and the dis¬ 
trict attorney should be served in a 
case wherein he neither appears nor 
signs affidavit for contempt.—State 
v. Mount, supra 

70. U.S.—In re Brunlng, C.CA.Cal., 
68 F.2d 728. 

Proceedings *10 forma pauperis gen¬ 
erally see Appeal and Error 99 
621-525. 

71. Mont—State v. District Court 
of Twentieth Judicial Dlst of Mon¬ 
tana in and for Sheridan County, 
202 P. 675. 61 Mont 346. 

Effect of transfer of cause generally 
see Appeal and Error 99 605-624. 

72. Mont—State v. District Court 
of Twentieth Judicial Dlst of Mon¬ 
tana in and for Sheridan County, 
202 P. 576, 61 Mont 846. 
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78. Mont—State v. District Court 
of Twentieth Judicial Dlst. of 
Montana in and for Sheridan Coun¬ 
ty, supra. 

T4. N.T.—Murphy v. Hitchqock, 198 
N.E. 532, 268 N.Y. 686, dismissing 
appeal 279 N.Y.S. 808, 244 App. 
Dlv. 824, 246 App.Div. 732—Ace 
Mall Advertising v. Newgold, 192 
N.E. 488, 265 N.Y. 298, reversing 
269 N.Y. 967, 241 App.Div. 674, af¬ 
firming 269 N.Y.S. 187, 160 Mlsc. 
320, and reargument denied 196 N. 
E. 172, 266 N.Y. 600. 

Necessity of leave of court for ap¬ 
peal from decision of intermediate 
court generally see Appeal and Er¬ 
ror 9 468 a 

Kotloh for leave to appeal denied 

N.Y.—Hyman Goldman Plumbing & 
Heating Corporation v. Nesbit 281 
N.Y.S. 79, 246 App.Dlv. 260. 

78. N.J.—Bljur Motor Appliance Co. 

. V. International Ass'n of Machln- 
lete, Dlst No. 16. Ill A. 642, 92 
N.J.Eq. 183, afilrmed 114 A. 802,-92 
N.J.Eq. 644. 

Supersedeas generally see Appeal 
and Error 99 625-679. 

Bight to stay under statute 
Under a statute providing that an 
appeal may be taken in contempt 
proceedings with like effect as from 
a judgment in an action, but that 
such appeal shall not stay any other 
action wherein such contempt was 
committed, a party adjudged In con¬ 
tempt is entitled to a stay of pro¬ 
ceedings on appeal.—State v. King 
County Super. Ct., 68 P. 1061, 28 
Wash. 690. 

IVower oourt compelled hy review- 
Ing court to supersede, pending ap¬ 
peal, part of order requiring con¬ 
temnor, as a receiver, to file report 
where 'reviewing court was convinced 
that receiver was acting in good 
faith, that question to be presented 
on appeal was debatable, and that no 
injury would result which could not 
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[be compensated in damages.—State 
V. Truax, 199 P. 806, 116 Wash. 246. 

Older of supersedeas hdd not ef- 
fectlve to arrest enforcement of coif- 
tempt order.—^Marcum v. Common¬ 
wealth, 113 S.W.2d 462, 272 Ky. 1. 

78. N.J.—^Bljur Motor Appliance Co. 
V. International Ass’n of Machin¬ 
ists. Dlst No. 15. Ill A. 642, 92 N. 
J.Eq. 188, afilrmed 114 A. 802. 92 
N.J.Eq. 644. 

BSlease graatted by court of oliaaioery 
Order for release pending appeal 
granted hy court of chancery where 
contemner’s claim of right of appeal 
was not frivolous or sham and ap¬ 
plication to court of errors and ap¬ 
peals was impossible until a later 
date.—^Bljur Motor Appliance Co. v. 
International Ass’n of Machinists, 
Dlst No. 15, supra. 

77. N.J.—^Bijur Motor Appliance Co. 
V. International Ass’n of Machin¬ 
ists, Dlst No. 15, supra. 

13 C.J. p 108 note 1. 

TSL Axk.—Meeks v. State, 98 S.W. 

878, SO Ark. 679. 

13 C.J. p 103 note 2. 

79. Cal.—Ex parte Clancy, 27 P. 411, 
90 CaL 658. 

18 C.J. p 103 note. 8. 

Supersedeas on giving bond within 
dlsoretlon of Jndge 
When a bill of exceptions assign¬ 
ing error upon judgment rendered In 
contempt proceedings for failure to 
comply with order requiring pay¬ 
ment of alimony and attorney’s fees 
is presented, it is within discretion 
of the judge to make a supersedeas 
of the judgment dependent upon the 
giving of' bond in a reasonable 
amount—Stokes v. Stokes, 55 S.E. 
1023, 126 Ga. 804. 

80. Utah.—^Yander Sohult v. Daniels^ 
1 P.2d 966, 78 Utah 185. 

18 aj. p 108 note 4. 
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an application for attachment to compel a party 
to pay alimony has been dismissed, the pending of 
an .appeal is no bar to a second and similar ap¬ 
plication for attachment to compel payment of ali¬ 
mony accruing after the .dismissal of the first 
application.81 

Subsequent contempt as stay of appeal in prin¬ 
cipal action. Where a stay of proceedings on ap¬ 
peal is sought because defendant committed con¬ 
tempt of court since the jurisdiction of the appel¬ 
late court attached on appeal, the application for 
such stay must be made to the court in which the 
appeal is pending, and not in the court from which 
the appeal is taken.82 

§ 122. Record 

Various matters with respect to the record In con¬ 
tempt proceedings have been the subject of Judicial de¬ 
termination. Ordinarily the record must show the facta 
constituting the contempt, and must be properly authen¬ 
ticated; and generally It may not be amended by the 
lower court after the proceedings have been taken to the 
higher court. 


As a general rule matters not sjiown by the rec¬ 
ord will not be considered on the review of a 
judgment or order in a contempt proceeding.^* In 
some jurisdictions the record must set out the pro¬ 
ceedings of the lower court,the facts constituting 
the contempt,** and the facts upon which the lower 
court's jurisdiction depends.*® In a criminal con¬ 
tempt proceeding it has been held that the record 
must affirmatively show that the contemnor was 
present in the trial court when the order of com¬ 
mitment was entered;*"^ and, in a summary pro¬ 
ceeding for direct contempt for false swearing, it 
has been held that the record should disclose that 
the court knew or could know that the testimony 
was false.** Under some statutes the record on 
appeal in civil contempts must show that there 
had been an adjudication, that defendant had com¬ 
mitted the acts complained of, and that plaintiffs 
rights had been impaired by his acts.** A con- 
temnofs right to review; however, is not defeated 
by the court’s failure to comply with a statute re¬ 
quiring the facts constituting the contempt to be 
set put in the court’s written order.*® 


Bond provldlitflr for oompUaauje with 
dlaoboyed order 

Supersedeas bond furnished by cor¬ 
poration ofdcers to stay execution of 
judgment for contempt for failure to 
obey receivership order and contain¬ 
ing a provision for compliance with 
receivership order if judgment for 
contempt should be affirmed, held to 
preclude such officers from asking 
modlfloation of receivership order 
subsequent to affirmance of judgment 
for contempt.—Geller v, Flamount 
Realty Corporation, 262 N.T.S. 168, 
146 Mlsc. 447. 

81. ni.—See Fish v. Fish. 187 HI. 
App. S3 5. 

Wash.—State v. IdcClinton, 48 F. 740, 
17 Wash. 46. 

8flb N.T.—Van Orden v. Van Orden, 
60 N.T.S. 184. 27 AppJDlv. 186. 

13 C.J. p 103 note 10. 

834 11.8.—Clements v. Coppin, C.a 
A.CaL, 72 F.2d 796. 

Ala.—Ex parte Wheeler,-166 So. 74, 
281 Al^ 866.' 

Iowa.—Crosby v. Clock, 225 N.W. 964, 
208 Iowa 472. 

Or.—In re Jennings, 69 P.2d 702, 164 
Or. 482. 

Wash.—Speckert v. Speckert, 147 P. 

1141, 86 Wash. 229. 

Record on appeal generally see Ap¬ 
peal and Error $S 680-1216. 

Duty to prepare record 
(1) It Is the duty of the, petitioner 
for review to .see that a complete 
record Is made up; and, falling In 
this duty, he may be denied relief.— 
Goodrich v. Superior Court In and for 
City and County of San Francisco, 
268 P. 669, 92 GaLApp. 696. I 


(2) In cases of Indirect contempt 
the burden of preserving the testi¬ 
mony is on the person aggrieved; 
and, in the absence of a complete 
record, plaintiff in error cannot ques¬ 
tion the sufficiency of the recitals in 
the order.—^People v. Rosenthal, 18 
N.E.2d 460, 870 Ill. 244, affirming 18 
N.B.2d 814, 294 IlLApp. 274—People 
v. Even, 18 N.E.2d 460, 370 III. 244, 
affirming 18 N.E.2d 820, 294 Ill.App. 
607. 

Bvidence 

(1) The reviewing court may not 
consider evidence which Is not part 
of the record. 

Cal.—^Los Angeles v. Young ,, 60 P. 
634, 118 Cal. 296, 62 Am.S.R. 234— 
Flatnauer v. Superior Court in and 
for Sacramento County, 168 P. 237, 
82 CalJVpp. 468. 

Ill.—People V. Rongettl, 260 IlLApp. 
428, reversed on other grounds 176 
N.E. 292, 344 HI. 107. 

Mass. — Blankenburg v. Common¬ 
wealth, 167 N.E. 698, 260 Mass. 369. 

(2) The trial court may be requir¬ 
ed to certify additional facts which 
would then become part of the rec¬ 
ord.—^Lqs Angeles v. Young, supra— 
Platnauer v. Superior Court in and 
for Sacramento County, supra. 

84, N.J.—Saseen v. Saseeu, 164 A. 
626, 9 N.J.MI8C. 486—Application 
of RlnaldL 187 A. 647, 6 N.J.Mlsc. 
643. 

On^eeitloml tb review contempt 
proceedings, the return should con¬ 
tain the affidavits upon which order 
to show cause was issued, the order 
and the judgment, or order sought to 
be reviewed.—Goodrich v. Superior 
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Court In and for City and County of 
San Francisco, 268 P. 669, 92 Cal. 
App. 695. 

85, Iowa—Crosby v. Clock, 226 N. 
W. 964, 208 Iowa 472—Sergio v. 
Utterback, 210 N.W. 907, '202 Iowa 
713. 

N.J.—Application of Rinaldi, 137 A. 

647, 6 N.J.Mlsc. 643. 

Wash.—Speckert v. Speckert, 147 P. 

1141, 86 Wash. 229. 

18 C.J. p 103 note 12. 

Where It Is Impossible to Had la 
the record the facts on which the 
trial court based its judgment, the 
contempt judgment will be reversed. 
—American Nat Bank of Mt Carmel 
V. Mt Carmel Public Utility & Serv¬ 
ice Co.,' 221 IlLApp. 466. 

86. Cal.—Lapique v. Superior Court 
of Los Angeles County, 229 P. 1010. 
68 CaJLApp. 407. 

817. Ill.—People V. Bain, 268 IlLApp. 
192. 

Record held to show presenoe in 
court 

111.—In re Kelly's Estate, 6 N.E.2d 
118, 366 Ill. 194, affirming 2 N.E. 
2d 691, 286 IlLApp. 586-^In re Kel¬ 
ly’s Estate, 6 N.E.2d 113, 866 Ill. 
174, affirming 1 N.E.2d 905, 286 
IlLApp. 148. 

88. Ill.—People V. Stone, 181 IllA.pp. 
476. 

89k N.Y.—Dailey v. Fenton. 62 N.Y. 
S. 387, 47 App.Div. 418, 7 N.Y.Ann. 
Caa 222. 

90k N.Y.—In re Cleary, 262 N.T.S. 
288, 287 App.Div. 519. 
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In cases of direct contempt committed in the 
presence of the court it has been variously held 
that the only record required is the contempt or¬ 
der of the trial courts®! the order of commitment, 
or the order finding the contempt to have been 
committed and fixing the punishment therefor;®® 
and in such cases it has also been held that the 
journal entry showing the summary character of 
the proceeding constitutes the full record on ap¬ 
peal.®^ 

In a proper case appellant may be granted an 
extension of time for filing of the record®® or 
permission to perfect an otherwise deficient rec¬ 
ord.®® 

Scope of record. Particular matters with regard 
to what constitutes and forms a part of the record 
on appeal from a judgment or order in a contempt 
proceeding have been adjudicated.®^ 

BUI of exceptions. For the purpose of preserving 
the evidence and other evidentiary steps, a bill of 
exceptions may be taken as to any matter in pais 
in a contempt case.®® In taking the bill of excep¬ 


§ 122 

tions compliance with applicable statutory provi¬ 
sions must, of course, be had.®® What the bill must 
contain has been held to be for the trial court- 
judge to settle.i In general, matters transpiring 
in the presence of the court, rules of court, and 
matters of which the court takes judicial notice 
may be incorporated into the bill of exceptions; 
but statements of acts and transactions not occur¬ 
ring in the presence of the court, and writings not 
presented to the court while in session and not 
shown by the evidence cannot be thus incorporated, 
nor can they be made a part of the record by the 
order of the court.® Matters properly a part of 
the record are not required to be embodied in the 
bill of exceptions.® In some jurisdictions the bill 
of exceptions must specify the ruling complained 
of,4 and point out the ground of objection there¬ 
to.® 

It has been held that a bill of exceptions has 
no proper place in a record brought to review a 
sentence imposed in a direct criminal contempt com¬ 
mitted in the presence of the court.® 


91. Ill.—People V. Securities Dis¬ 
count Corporation, 279 IlLApp. 70, 
affirmed 198 N.E. 681, 861 Ill. 661. 
See People v. Augnistlno, 207 III 
App. 262. 

98. Ill—People v. Rockola, 178 N.E. 
884, 846 Ill. 27—'People v. Hogan, 
100 N.B. 177, 266 Ill. 496. 
sa. Ill,—People V. RongettI, 176 N. 
E. 292, 344 Ill. 107, reversing 250 
IlLApp. 428. 

94 Elan.—State v. Anders, 68 P, 
668, 64 Kan. 742. 

96. U.S.—^In re Bruning, C.C.A.CaL, 
68 F.2d 728. ‘ 

Error in entitllog sfelpulatloii for 
extension of time to prepare tran¬ 
script held not fatal.—State v. Mart, 
288 P. 23. 186 Or. 608. 

991 N.J.—Van Cott v. De Soos, 184 
A. 404, 14 N.J.Mlsc. 805—Applica¬ 
tion of Rinaldi, 187 A. 647, 6 N.J. 
Mlsc. 643. 

97. Kstfeem held to oonstttnte part 
of record 

(1) In general 

Ill.—People v. Mortenson, 224 HI. 
App. 221. 

Mass.—Blankenhurg v. Common¬ 

wealth, 157 N.E. 693, 260 Mass. 869. 

(2) Pleadings In original suit on 
which contempt proceedings depend. 
—State V. Mart, 283 P. 28, 185 Or. 
608. . 

(3) Speolflcations filed by attorney 
general in contempt proceedings.— 
Blankenhurg v. Commonwealth, su¬ 
pra. 

(4) The verified charge, reaulred 
by statute, setting forth the facts 
oozustltutlng the contempt, is a part 


of the record without being so made 
by the bill of exceptions.—Stewart 
V. State, 39 N.B. 608, 140 Ind. 7. 

Matters heia not to oonstltute part 
of reoord 

(1) In general.—^Blankenhurg v. 
Commonwealth, 157 N.E. 693, 260 
Mass. 869. 

(2) Evidence heard at trial on 
merits,—Blankenhurg v. Common¬ 
wealth, supra. 

(8)‘Papers filed in lower court 
after'granting of appeal.—Adams v. 
Gardner, 195 S.W. 412, 176 Ky. 252.' 

Mode of bringing up evidence 

(1) The rule that the only way to 
bring oral testimony into the record 
In a chancery case Is by embodying 
it In the decree or in a bill of ex¬ 
ceptions, or by reducing it to -writing 
at the time and filing the same as 
a part of the record, applies to con¬ 
tempt proceedings except in cases 
where the acts constituting the con¬ 
tempt occur In the presence of the 
court, in which - case the facts 
should he set out In the Judgment.— 
Meeks v. State, 98 S.W. 378, 80 Ark. 
679—Ex parte Davis, 84 S.W. 633, 73 
Ark. 358. 

(2) Evidence in contempt case can¬ 
not he brought before reviewing 
court by certiorari.—^Blankenhurg y. 
Commonwealth, 167 N.E. 698, 260 
Mass. 869. 

Mode of bringing up e-vldence gen¬ 
erally see Appeal and Error S 759. 
Requisites of Judgment generally see 
supra § 86, 

9a Pla.—^Baumgartner v. Joughln, 
143 So. 436, 107 Pla. 868. denying 
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rehearing and affirming 141 So. 135, 
105 Fla. 385. 

Bill of exceptions generally see Ap¬ 
peal and Error S9 786-909. 

90. Ga,—Pettitt V. Henson, 177 S.B. 

356, 60 GaJ^pp. 196. 

Statutory pzovisioxui Inapplicable 
Statutory provisions respecting fil¬ 
ing of bill of exceptions or certificate • 
In contempt proceedings held Inap¬ 
plicable to civil contempt proceed¬ 
ings where no rule to show cause 
why the defendant should not be 
punished for contempt has been Is¬ 
sued.—Gtoth V. Gloth, 163 S.E. 861, 
168 Va. 98. 

1. Me.—Charles Cushman Co. v. 
Mackesy, 195 A. 366. 

Pallnre to conform to allowance of 
exceptions by trial court Judge is 
fatal.—Charles Cushman Co. v. 
Mackesy, supra. 

2. Ill.—People V. Hoyne, 196 Ill. 
App. 272. 

a Ill.—People V. Mortenson, 224 Ill. 
App. 221. 

4 As to mlings on prooed.ure or evl. 

I dense 

[ To secure a review of a ruling on 
procedure or e-vldence In a\!ontempt 
case, It Is generally essential that 
the (Objection, ruling, and exception 
be embodied in a bill of exceptions 
signed by the trial Judge.—Reeder v. 
MoVton-Gregson Co., C.C.A.Neb., 296 
F. 786. 

5. Gra.—Fountain v. Fountain, 106 S. 

B. 294, 160 Ga. 742. 

Assignment of errors see Inflra 9 188. 
a IIL—People v. Bain, 268 IlLAppu 
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Abstract of record. If it is so provided by stat¬ 
ute or rule of court, appellant must properly file 
an abstract of the record rather than a transcript 
thereof, in order to secure a review of contempt 
proceedings^ 

Authentication and certification. Ordinarily the 
record must be authenticated or certified.^ . 

Conclusiveness. The statement entered of record 
by the lower court of the facts constituting the 
contempt will be taken a$ true by the appellate 
court,® unless the contrary is shown and the 
certificate of the clerk-is conclusive as to matters 
properly included therein Further, on certiorari 
the record, as shown by the^ return, is conclusive 
as to all matters questioned in the proceeding.^® 

Amendment of record. After the contempt pro¬ 
ceeding is taken to the higher court for review, the 
lower court is without jurisdiction to amend the 


record without notice to the adverse party.i® 

§ 123. Assignment of Errors 

If so required, It is necessary that a proper assign¬ 
ment of errors, supported by the record, be made to se¬ 
cure appellate consideration. 

If an assignment of errors or a statement of the 
grounds of appeal is required by statute or rule 
of court, it is generally necessary that a proper 
assignment or specification be made, for the ap¬ 
pellate court will not consider any grounds or er¬ 
rors other than those properly assigned or speci¬ 
fied,although the court, at its option, may consid¬ 
er a plain error not assigned.^® Further, the error 
assigned must be . supported by the record.^® 

§ 124. Scope and Extent of Review 

a. In general 

b. Jurisdiction 


192—^People ex reL Bain v. Peln- 
berg. 266 llLApp. 806. 

Beafon. for mle 

On such, review, order adjudging 
party In contempt Is the only matter 
that can properly be considered.— 
People v. Bain, supra—^People ex rel. 
Bain V. Feinberg, supra. 

7. Wash.—Speckert v. Speckert 147 
P. 1141, 85 Wash. 229. 

Abstracts of record generally see Ap¬ 
peal and Error 9S 982-1019. 

a Cal.—Goodrich v. Superior Court 
in and for City and County of San 
Francisco, 268 P. 669, 92 Cal.App. 
695. 

Utah.—Mary Jane Stevens Co. v. 

Foley, 248 P, 816, 67 Utah 678. 
Authentication-and certification gen¬ 
erally see Appeal and Error 9S 
1054-1077. 

Beooxd h41d suiBcientlar autheutloated 
Minn.—Laff v. Laff, 200 N.W. 936; 161 
Minn. 122. 

Xnsuffl^aat record 

- Schedule accompanying brief held 
Insufficient as record of proceedings 
where not stipulated, or certified by 
the court, to be such record.—^Appli¬ 
cation of Rinaldi, 137 A. 647, 6 N.J. 
Mlsc. 543. 

A bUl of exoeptioiui not properly 
authenticated cannot be considered.— 
Miles V. State, 105 N.W. 'SOl. 74 Neb. 
684. 

9. U.S.—Bowles V. U. S., C.C.A.Md., 
60 F.2d 848, certiorari denied 62 
S.Ct 29^ 284 U.S. 648, 76 L.Ed. 650. 
DL—Zneisel v. Ursus Motor Co., 147 
N.E. 243, 316 Ill. 836, 89 A.L.R. 1, 
affirming 234 Ill.App. 871, and er¬ 
ror dismissed Gilmore v. People of 
State of Illinois, 47 S.Ct 109. 278 
U.S. 772, 71 L.Bd. 884. 

Mont—State v. District Court of 
Tenth Judicial Diet in and for; 


Fergus County, 10 P.2d 586, 92 
Mont 94. 

13 C.J. p 104 note 13. 

Conclusiveness of record generally 
see Appeal and Error 99 1142- 
1168. ' 

Oonntez ststemaat of attorney 
"Where the trial court ... re¬ 
cites the facts as occurring in its im¬ 
mediate view or presence in the or¬ 
der adjudging an attorney guilty of 
contempt ... the reviewing court 
cannot look to the counter statement 
of the attorney, but must rely upon 
the recitation of the court"—State 
V. District Court of Seventh Judicial 
Diet. 246 P. 260, 266, 76 Mont 222. 
Betum on oertiorari 

(1) Statement of facts in return 
required to be made and filed by low¬ 
er court In a proceeding in the na¬ 
ture of certiorari to review order in 
criminal contempt proceeding is con¬ 
clusive.—Douglas V. Adel, 199 N.E. 
35. 269 N.T. 144, reversing 280 N.T. 
S. 1006, 244 App.Div. 818, amendment 
of remittitur denied 2 N.E.2d 679, 
271 N.T. 628—Waldman v. Churchill, 
186 N.E. 690, 262 N.T. 247, affirming 
262 N.T.S. 971, 288 App.Div. 829— 
In re Nunns, 176 N.T.S. 868, 188 
App.Div. 424, affirming 173 N.T.S. 
167, 104 Misc. 860, 87 N.T.Cr. 82— 
Pugh V. Winter, 1 N.T.S.2d 480, 166 
Mlsc. 95, modified 2 N.T.S.2d 9, 263 
App.Div. 296. 

(2) Statute providing for relief in 
uat\xre of certiorari held not to have 
changed above rule.—^Pugh v. Win¬ 
ter, supra. 

10b Minn.-In re Cary, 206 N.W. 
402, 165 Minn. 203. 

Statements of judge not refuted by 
record must prevail.—Cudahy Pack¬ 
ing Co. of Louisiana v. D'Asaxo 
Meat Market, 138 So. 528, 173 La. 
728. 


11b UL—American Nat Bank of Mt. 
Carmel v. Mt Carmel Public Util¬ 
ity & Service Co., 22 1 IlLApp. 466. 

12. Iowa.—Sergio v. Utterback, 210 
N.W. 907, 202 Iowa 713. 

13. Iowa.—Cicclo V. Utterback, 218 
N.W. 253, 206 Iowa 482—Sergio v. 
Utterback, 210 N.W. 907, 202 Iowa 
713. 

After oartiorarl issued staying con¬ 
tempt proceedings lower “court was 
powerless to materially alter or add 
to the record as made.”—^In re Bums, 
271 P. 439, 444, 83 Mont 200. 

14. U.S.—Reeder v. Morton-Gregson 
Co., aCJtNeh., 296 F. 786—Couts 
V. U. S., Mo., 249 F. 695, 161 -C-OA. 
521. 

N.T.—Matter of Westminster Realty 
Corp., 108 N.T.S. 661, 123 App.Div. 
797. 

Assignment of errors generally see 
Appeal and Error §9 1217-1310. 
Assignments held suiBoient 
U.S.—In re Grove, Pa., 180 F. 62, 103 
C.C.A. 416. 

Ill.—People V. Nelson, 226 IlLApp. 
338. 

Assignment held without merit 
IlL—People V. Kawoleski, 146 N.E. 
204, 313 ni. 273. 

BuUngs on motion to discharge 
rule to show cause why defendant 
should not be punished for contempt 
and on motion to .quash answer 
should be presented as independent 
assignments of error, and not by 
motions to reconsider or for new 
trial.-Locrasto v. State, 178 N.E. 
466, 202 Ind. 277. 

IBb Erion of a technioal nature are 
not plain errors.—Couts v. U. S., Mo., 
249 F. 696, 161 C.C.A. 621. 

16. Okl.—Ivey v. State, 206 P. 267, 
21 OkLCr. 182. 
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c. Presumptionb 

d. Findings of law and fact 

e. Discretion of trial court 

f. Harmless error 

a. In General 

The scope and extent of review Is to be determined 
to some, at least, extent by the character of the pro¬ 
ceedings invoked and the nature of the contempt In¬ 
volved. Moot and collateral questions will not be con¬ 
sidered. 

As has been seen in § 122, the review in con¬ 
tempt proceedings is ordinarily limited to matters 
shown by the record, although the entire record 
may be examined, as, for example, to determine 
whether sufficient information of the charges has 
been afforded accused.!'^ Further, valid statutory 
limitations' on the extent of review must be ob- 
served.1® .The question of whether the contemnor 
has pursued the proper remedy to secure a review 
need not be considered where, in any event, the 
decision must be against him and the court may 
state the grounds of substantive law which support 
such conclusion.i3 

Direct contempt. On error to review a convic¬ 
tion of a direct contempt, the case in some jurisdic¬ 


tions -will be considered on the order alone ,20 and 
the facts set out in the order will be taken as 
true.®^ 

On certiorari. Under the practice in some juris¬ 
dictions where the facts on which the court predi¬ 
cated its judgment against the petitioner are duly 
certified to the court from which relief through writ 
of certiorari is sought, they may be reviewed and 
accepted as against the judgment of contempt if 
they do not agree with it®® On certiorari in oth¬ 
er jurisdictions to review a conviction of a criminal 
contempt, the hearing is limited to the order and 
return and the papers on which the order was 
granted.®® 

Moot questions. An appellate court will not re¬ 
view contempt proceedings,or consider particular 
issues,where the questions involved have become 
moot, as where one, who had been held in contempt 
for violation of a court order, has complied with 
the order,®® or has purged himself of the con¬ 
tempt.®*^ 

Validity or propriety of order or decree dis¬ 
obeyed. It is generally held that, on appeal from 
an order punishing for contempt for disobeying an 
order or decree of court, the propriety of the or- 


17. U.S.-~Clarfc v, U. S., C.CJLMlmi., 
61 F.2d 696, affirming and ramand- 
ing for resentence, D.C., U. S. v. 
Clark, 1 F.Supp. 747, certiorari 
granted Clark v. U. S., 63 S.Ct 
314, 287 U.S. 695, 77 L.Bd. 519, 
affirmed 68 S.Ct 466, 289 U.S. 1, 
77 L.Bd. 998. 

D.C.—Blackmer v. U. S., 49 F.3d 628, 
60 App.D.C. 141, certiorari gitmted 
52 S.a. 19, 284 U.S. 602, 76 L.Bd. 
616, and affirmed 62 S.Ct 252, 284 

U. S. 421, 76 L.Ed. 875. 

Ky.—^Mitchell v. Commonwealtb, 
206 Ey. 684, 268 S.W. 313. 

Befnaal to dlsehaige Jury panel 
Under a statute providing that de- 
blsions of the court on challengeB to 
the panel shall not be subject to ex¬ 
ception, a refusal to discharge a jury 
panel is not subject to review on ap¬ 
peal in contempt proceedings.— 
Mitchell V. Commonwealth, supra. 

19, Mass.—Commissioner of Banks 
T. Tremont Trust Co., 166 N.B. 848, 
267 Mass. 331—Home Inv. Co. v. 
lovleno, 141 N.E. 78, 246 Masa 
346—Commonwealth v. MoNary, 
140 N.E. 265, 246 Mass. 46, 29 A. 
L.R. 483. 

aa Ill.—People V. Berof, 7 N.B.2d 
919, 290 ULApp. 1, affirmed 11 N. 
B.8d 936, 367 111. 454—People v. 
La Scola, 282 IlLApp. 828—People 

V. Bain, 268 m.App. 192—People 
ex reL Bain v. Feinberg, 266 HL 
App. 306. 


Statement in bxl^s 
It has, however, been held, not¬ 
withstanding the text rule, that, on 
review of a conviction for a direct 
contempt in charging the court with 
misconduct, where the alleged con¬ 
temnor appeared in his own behalf 
and filed briefs the statements of 
the briefs might be considered in de¬ 
termining whether the state of mind 
of the contemnor toward the trial 
judge was respectful or belligerent 
—People V, Rongetti, 250 IlLApp. 428, 
reversed on other grounds 176 N.B. 
292, 344 Ill. 107. 

ai. Ill.—^People V. Berof, 7 .N.B.2d 
919, 290 ULApp. 1, affirmed 11 N.B. 
2d 986, 367 IlL 464^People v. Se¬ 
curities Discount Corporation, 279 
IlLApp, 70, affirmed 198 N.B. 681, 
361 111. 561—People v. Freeman, 
266 IlLApp. 233—^People v. Bonget- 
U, 260 Ill.App. 428, reversed on oth¬ 
er grounds 176 N.B. )292. 844 111. 
107—^People v. Saylor, 238 IlLApp. 
142. 

as, CaL—^Platnauer v. Superior 

Court in and for Sacramento Coun¬ 
ty. 163 P. 237, 32 CaLApp. 468. 

Tailanoe between oral and record 
jndgmmit 

It becomes Immaterial to determine 
whether the Judgment orally pro¬ 
nounced by the court, finding peti¬ 
tioner guilty of contempt varies 
from that subseauently entered in 
the minutes of the court—Platnauer 


V. Superior Court In and for Sacra¬ 
mento County,, supra, 
as. N.Y.—Waldman v. Churchill, 186 
N.B. 690, 262 N;T. 247, affirming 
262 N.T.S. 971, 238 App.Div. 829. 
“The questions to be determined 
are whether the return to the peti¬ 
tioner shows the commission of a 
criminal contempt by petitioner and 
whether the order or warrant of com¬ 
mitment recites facts on which a 
finding of contempt can be made."— 
Pugh v. Winter, 1 N.T.S. ad 480, 481, 
166 Misc. 95, modified on other 
grounds 2 N.Y.S.2d 9, 253 App.Div. 
295. 

84. Qa.—Pike v. Stiles, 162 N.E. 256, 
170 Ga. 232—^McCallum v. McCal- 
lum, 132 S.E. 756, 162 Ga. 84— 
Stark v. Hamilton, 99 S.B. 40, 149 
Ga. 44. 

Ind.—Wools V. Reberger, 198 N.B. 
65, 209 Ind. 99. 

Pa.—Commonwealth v. Welgley, 83 
Pa,Super. 189. 

95. La—Parrault v. Bdwards, 129 
So. 126, 170 La. 671. 

26. Qa.—McCallum v. McCallum, 132 
S.B. 755, 162 Ga 84. 

Ind.—Wools V. Reberger, 198 N.E. 66, 
209 Ind. 99. 

Aeason for oompUanoe immatexlal 
Ga—Pike v. Stiles, 152 S.B. 266, 170 
Ga 282. 

27. Pa—Commonwealth v. Welgley, 

88 PaSuper 189. • 
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der or decree cannot be questioned,28 except in 
so far as it can be shown absolutely to be void.^^ 
The right of appellee to have the original decree 
modified will not be considered, on appellant’s ap¬ 
peal from the decree holding him for contempt, in 
the absence of a cross appeal by appellee.^o 

b. Jurisdiction 

The question of the Jurisdiction and power of the 
trial court Is open to review in contempt proceedings, 
and In some Jurisdictions and under some modes of 


review the appellate court Is limited to a consideration 
of such matters. 

The question of the jurisdiction of the trial court, 
and its power to pronounce the sentence, is always 
open to review.3i In some jurisdictions and under 
some modes of review the inquiry of the appellate 
court is limited to whether the lower court had 
jurisdiction,*^ and whether it regularly pursued the 
practice and procedure to be observed in such 
cases.** In an inquiry into the lower court’s ju- 


28. Colo.—Clear Creek Power & De¬ 
velopment Co. V. Cutler, 245 P. 
889, 79 Colo. 366, 48 A.L.R. 237. 
Mich.—Stowe V. Wolverine Metal 
Specialties Co., 219 N.W.‘714, 242 
Mich. 624. 

Ohio.—^Iron Holders' Union of Nqrth 
America v. I. & B. Greenwald Co., 

4 Ohio N.P.,N.S„ 161, affirmed L 
& B. Greenwald Co. v. Iron Mold-' 
era’ Union of North America, 84 
N.B. 1128, 77 Ohio St 618, 52 Cine. 
lujBul. 501, 60 Ohio L.R. 506. 
R.L—Heroux v. Heroux, 194 A. 741. 
13 QJ. p 105 note 32. 

Jaw of case 

Judgment of circuit court affirmed 
on appeal becomea law of case on 
a.ppeal in subsequent contempt pro¬ 
ceedings for disobeying Judgment.— 
Roberts v. Gerber, 217 N.iy. 691, 194 
Wls. 609.. 

PseBumptlvSly valid 
In absence of contrary contption, 
order directing individual officers of 
defendant corporition to turn over to 
receiver securities involved is pre¬ 
sumptively valid and regular.—Gel- 
ler v. Plamount Realty Corporation, 
183 N.B. 620, 260 N.T. 346, modltylng 
367 N.Y.S. 884, 235 App.Div. 788. 
jn UUnolB 

(1) The rule stated in the text has 
been followed.—State Public Utilities 
Commission v. City of De Blalb, 119 
N.B. 423, 283 Ill. 443—Rode v. Bftl- 
moft, 267 Ill-App. 466, transferred 
179 N.B. 8B3, 347 HI. 430. 

(2) On appeal from an order of 
commitment, it was held that the 
propriety of the order of commitment 
could be raised even though an ap¬ 
peal was not taken from the order 
violated.—Berkson' v. People, 39 N. 
E. 1079, 154 Ill. 81—People v. Cohen. 
163 I11.APP. 116. 

38, Ohio.—Iron Molders’ Union of 
North America v. L & B. Green¬ 
wald Co., 4 Ohio N.P., N.S., 161, 
affirmed L & B. Greenwald Co. v. 
Iron Holders’ Union of North 
'America, 84 N.B. 1128, 77 Ohio St 
618, 62 Cinc.L.Bul. 601, 60 Ohio L. 
R. 506. 

Tex.—Lytle v. Galveston, etc., R. Co., 
90 S.W. 316, 41 TexCiv.App. 112. 
U to Jnxlsdlotioii 

(1) The reviewing court will In- 
lulre whether the lower court had 


the jurisdiction to enter the judg¬ 
ment or make the order which was 
violated. 

Colo.—Hell V. Hubhell, 252 P. 843, 80 
Colo. 462. 

Utah.—In re Thomas, 190 P. 962, 56 
Utah 315. 

(2) However, it has been held that 
Judgment against debtor could not be 
contested for want of jurisdiction on 
appeal from order not ruling on mo¬ 
tion to vacate judgment and adjudg¬ 
ing assignee of debtor's property in 
contempt for failure to deliver prop¬ 
erty to receiver.—F. S. Hannon & Co. 
V, Olympic Pumiture Co., 296 P. 174, 
161 Wash. 15. 

30. U.S.—^Terminal R Ass’n of SL 
Louis V. U. S., Mo., 46 S.Ct. 6, 265 
U.S. 17, 69 L.Hd. 160. 

31. Cal.—Smith v. Superior Court in 
and for Tuba County, 264 P. B73, 
89 Cal.App, 177. 

13 C.J. p 106 note 52. 

It Is duty of the appellate court 
to pass on the question oj; whether 
the trial court had jurisdiction to 
enter the judgment in the contempt 
proceedings.-In re Thomas, 190 P. 
952, 56 Utah 315. 

32. CaL—Rose v. Superior Court in 
and for Los Angeles County, 35 
P.2d 605, 140 CaLApp. 418. 

Colo,—State ex rel. McKinney v. 

. Lowry, 66 P.2d 33.4, 100 Colo. 144 
—^Norquist v. Norquist, 4 P.2d 806, 
89 Colo. 486—Port v.’ People, 266 
P. 326, 81 Colo. 430—HeU v. Hub- 
hell, 262 P. 843, 80 Colo. 462—Clear 
Creek Power & Development Co. v. 
Cutler, 245 PJ 939, 79 Colo. 865, 
48 A.L.R, 287—Marks v. Munson, 
196 P. 1064, 70 Colo. 180. 

Mont.—State v. District Court of 
Seventh Judicial Diet., 246 P. 250, 
76 Mont. 222—State v. District 
Court of Third Judicial Dlst. In 
and for Powell County, 191 P. 619. 
68 Mont 272. 

18 C.J. P 106 note 64. 

"Rule In this state has been re¬ 
peatedly announced that this court. 
In a review by writ of error or other¬ 
wise of a contempt judgment wUl^ 
not inquire further than to ascertain 
If the court below had jurisdiction In 
the premises and regiUarly pursued 
the practice and procedure to be otv* 
served in such cases. All other quea- 

166 


tions are not germane to our Inquiry. 

. . . Unless there is an absence of 
jurisdiction we cannot afford relief." 
—Gulraud v. Nevada Canal Co., 246 
P. 485, 487, 79 Colo. 289. 

Rule applied to partioular modes of 
review 

(1) Appeal—U. S. V. Grossman, D. 
am., 1 P.2d 941. 

(2) Certiorari 

Ala.—^Ex parte Pope, 158* So. 767, 26 
AlaAliip. 282. 

Cal.—^Llndsley v. Superior Court of 
California, in and for Humboldt 
County, 246 P. 212. 76 Cal.App. 419 
—Bx parte Lake, 224 P. 126, 66 Cal. 

I App. 420. 

La.—Woodard v. Johnson, 162 So. 65, 
178 La. 501. 

(3) Writ of error.—Griffith v. Peo¬ 
ple, 219 P. 1072, 74 Colo. 197—Cool- 
Idge V. People, 209 P. 504, 72 Colo, 
35. 

(4) Writ of review.—Ex parte 
Brambinl, 218 P. 669, 192 Cal. 19. 
error dismissed Brambinl v. U. S., 
45 S.Ct. 461, 267 U.S. 684, 69 L. 
Ed. 729—Dally v. Superior Court in 
and for Monterey County, 40 P.2d 
236, 4 Cal.App.2d 127. 

Sa Pennsylvuda 

(1> The rule stated In the text has 
been followed In cases reviewed on 
a proceeding In the nature of cer¬ 
tiorari.—^In re MacDonald, 168 A. 521, 
110 Pa.Super. 362—Sperry & Hutch¬ 
inson Co. V. McKelvey Hughes Ca, 
64 Pa.Super BT. 

(2) It has also been held that the 
appellate court, in the exercise of its 
supervisory power, is limited to the 
question of Jurisdiction.—Common¬ 
wealth V. Heston, 140 A. B33, 292 Pa. 
52. 

(3) However, under a statute 
which greatly enlarged the appellate 
court’s .jurisdiction, it was held not 
to be so limited.—City of Scranton v. 
People’s Coal Co., 117 A. 678, 274 Pa. 
68 . 

33. Colo.-^tate ex rel. McKinney v. 
Lowry, 66 P.2d 884. 100 Colo. 144 
—Norquist v. Norquist, 4 P.2d 306, 
89 Colo. 486—Port v. People, 256 P. 
32B, 81 Colo. 420—Heil v. Hubhell, 
262 P. 343, 80 Colo. 452—Gulraud 
V. Nevada Canal Co., 245 P. 485, 79 
Colo. 289. 
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risdiction, the review extends to the facts,3* and 
to the evidence,to determine whether jurisdic¬ 
tion existed or was exceeded; but the reviewing 
court will not weigh, nor pass on the weight of, 
the evidence.*® 

e. Fresomptions 

As a general rule, every Intendment will be made In 
favor of the record on review, although In some Jurisdic¬ 
tions there Is no presumption or intendment to sustain 
a conviction for contempt. 

Where the jurisdiction of the court sufficiently 
appears, the general rule is that every intendment 
will be made in favor of the record on appeal or 


review.87 Thus, it will be presumed that the trial 
court proceeded with due regard for the parties' 
rights,** that it did not consider improper evi¬ 
dence,*® that, where the record does not disclose 
the evidence presented, there was sufficient evidence 
to support its findings or justify its order,4® that, 
in the absence of exceptions thereto, its charge to 
the jury was correct,^ i and that in reaching its 
conclusions it exercised its independent judgment.'** 
It will also be presumed that the chancellor con¬ 
formed to the rules of practice as existing in his 
own court.** On the other hand, at least where 
the charge is for criminal contempt,** it has been 


La,—Woodard v. Johnson, ll52 So. 65, 
178 La. BOl. 

13 C.J. p 106 note 53. 

34. CaL-T-Platnauer v. Superior 
Court in and for Sacramento Coun¬ 
ty, 163 P. 237, 32 Cal.App. 463. 

35. CoL—^Eotallng v. Superior Court 
of City and County of San Fran¬ 
cisco. 217 P. 73, 191 CaL BOl, 29 
A.L.R. 127—^Dreher v. Superior 
Court of Riverside County, 12 P. 

• 2d 671, 124 Cal.App. 469—Hx parte 
Lake. 224 P. 126, 65 Cal.App. 420. 

36. (ial.-Dally v. Superior Court in 
and for Monterey County, 40 P.2d 
936, 4 Cal.App.2d 127. 

Colo.—Coolidge V. People, 209 P. 504, 
72 Colo. 35., 

87. Ill-People ex rel. Eusch v. 
Sdhwartz, 1 N.E.2d 760. *284 Ill. 
App. 645—^People ex rel. Busch v. 
Schwartz, 1 N.E.2d 767, 284 IlLApp. 
88—People v. Westbrooks, 242 Ill. 
App. 838. 

Ind.—Blankenbaker v. State, 186 N. 

R 265. 201 Ind. 142. 

Neb.—Kopp V. State, 246 N.W. 718, 
124 Neb. 363. 

Pa.—In re MacDonald, 168 A. 621, 
110 Pa.Super. 352—Sperry' & Hutch¬ 
inson Co. V. McKelvey Hughes' Co., 
64 Pa,Super. 67. 

13 C.J. p 106 note 48. 

VThere Is a general presumption 
in favor of the rightfulness of what 
has been done by the lower court" 
-Young V. State, 164 N.B. 478, 479, 
198 Ind. 629. 

38. Cal.—Goodrich v. Superior Court 
in and for City and County of San 
Francisco, 268 P. 669, 92 Cal.App. 
695. 

Opportwdty to ha haazd 

Unless the fact affirmatively ap¬ 
pears from the record. It will be pre¬ 
sumed that the eourt did not ad¬ 
judge defendant guilty without an 
examination of the facts and an op¬ 
portunity to he heard.—Papke v. 
Papke, 15 N.W. 117, 80 Minn 260. 
OouddasatloiL of dafanslva nattars 
It will be presumed in favor of 
the conclusiveness of the judgment 
that the trial court considered all 


matters offered in defense or exten¬ 
uation.—Seventy-Six tiand, etc., Co. 
V. Fresno County Super. Ct, 28 P. 
818, 93 CaL 189. 

CoiLvax8ai7i court cannot presume 
that judge In contempt proceeding 
will hold defendant in contempt, for 
failure to deliver to receivers prop¬ 
erty lawfully possessed by defendant. 
—Cudahy Packing Co. of Louisiana 
V. D’Asaro Meat Market. 138 So. 523, 
17.’» La. 728. 

39. U.S.—Fanning v. U. S., C.C.A.W. 
Va., 72 F.2d 929, affirming, D.C., 
U. S. v. Fanning, 6 F.Supp. 412. 
'Whara sufficient oompatant avl- 
deaoa is present to sustain the trial 
court, it will be presumed that in¬ 
competent evidence was disregarded. 
U.S.—Clark v. U. S., Minn., 61 F.2d 
■ 696, affirming and remanding for 
resentence, D.C., U. S. v. Clark, 1 
F.Supp. 747, certiorari granted 
Clark V. U. S., 68 S.Ct. 314, 287 

U. S. 696, 77 L.Ed. 619, affirmed 63 
S.Ct. 466, 289 U.S. 1, 77 L.Bd'. 998. 

Iowa.—^Doyle v. Wllcockson, 169 N. 
W. 241, 184 Iowa 767. 

Baeaptloii snhjaot to ohJeotiOB 
It will he presumed that any Im¬ 
proper evidence, received subject to 
an objection, was not considered on 
the filial determination of the case. 
—Joyner v. Utterback, 196 N.W. 694, 
196 Iowa 1040. 

Praramptloii ovaroome 
Where consideration of improper 
evidence is clearly shown, such pre¬ 
sumption is overcome and the con¬ 
viction must be reversed.—^People v. 
Severinghaus, 146 N.E. 220, 313 HI. 
466. 

4IK HI.—Feople V. Rosenthal, 18 N. 
m2d 460, 870 Ill. 244, affirming 13 
N.B.2d 814, 294 HLApp. 274—Peo¬ 
ple V. Even, 18 N.B.2d 460, 370 HI. 
244, affirming 18 N.E.2d 820, 294 
IlLApp. 607—^People ex rel. Rusch 

V. Schwartz, 1 N.E.2d 760, 284 HI. 
App. 645—People ex rel. Rusch v. 
Schwartz, 1 N.E.2d 767, 284 HI. 
App. 38—People ex reL Rusch v. 
Johnson, 266 IlLApp. 288—People 
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ex rel. Jeske v. Burke, 247 IlLApp. 
220 . 

Ind.—^Lane v. CampbelL 14 N.E.2d 
652. 

Mass.—Woodbury v. Commonwealth, 
3 N.E.2d 779. ' 

AS to plea of pzlvUaga 
Court may assume, in reviewing 
contempt order for disobedience of 
subpeena duces tecum, that facts dis¬ 
closed want of substance In plea of 
privilege.—Brown v, U. S., Ill., 48 S. 
CL 288, 276 U.S. 184, 72 L.Ed. 500. 
Convane statemant; bnzdaa 
'Where judgment debtor, appealing 
from order adjudging him in con¬ 
tempt for failure to appear at sup¬ 
plementary proceedings, secured an 
order dispensing with the printing 
in the record of many of the papers 
recited in the order, the court on 
appeal has no right to presume that. 
If papers had been printed, they 
would not have supplied necessary 
proof; and the judgment debtor has 
the burden of showing that the find¬ 
ings are not based on proper affi¬ 
davits.—Root V. Rich, 170 N.T.S. 
871. 

41. U.S.—Dunham v. U. S., C.C.A. 
La., 289 F. 376. 

42. ' Osse submitted to Jury 

Where chancellor in contempt pro¬ 
ceeding transferred case to common- 
law court for trial of question wheth¬ 
er defendant violfited order of court 
wd Jury found for defendant, and 
transcript of testimony heard before 
the Jury was before chancery court 
when chancellor overruled motion 
for new trial, court would assume 
that chancellor exercised independent 
judgment and reached conclusion 
that there had been no violation of 
order.—Gltson v. Rogers, 109 S.W.2d 
402, 270 Ey. 169. 

43. Miss.—Lewis v. Miller, 21 Miss. 
110 . 

44b HI.—People v. Salbar, 282 HL 
App, 606—^People v, Bain, 268 HI. 
App. 192. 

lows-—Crosby v. Clock; 225 N.W. 964, 
208 Iowa 472. 
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held that the charge, the evidence, the findings 
and the judgment are all to be construed strictly 
in favor of accused,^^ and that no presumption or 
intendment will be indulged in in order to sustain 
convictions for contempt of court.^* 

Where the objection that no competent order was 
made for the issuing of the attachment was not 
raised in the trial court, the court reviewing the 
proceedings will presume that such an order had 
been made,^"^ and it will be assumed that the order 
of the trial court fully expresses the intention of 
the court as to the scope of the order disobeyed.^* 
A party to a proceeding for an injunction, found 
guilty of violating it, will be presumed to have 
had knowledge of it, where he first raised the ob¬ 
jection of lack of knowledge on appeal.^^ It has 
even been held that it will be presumed in support 
of the judgment that the necessary jurisdictional 
facts existed,®® but there is authority to the con¬ 
trary.®! 


Presumption of guilt. While there may be a pre¬ 
sumption of innocence in the trial court in con¬ 
tempt proceedings, see § 84 supra, on appeal, the 
adverse finding below raises a presumption of guilt,' 
which accused must overcome to be entitled to a 
reversal on the facts.®^ 

In a trial de novo on appeal, where defendant 
testifies fully, no inference will be drawn from his 
failure to testify in the lower court.®® 

d. Findings of Law and Fact 

Tha review is ordinarily confined to questions of 
law. 

On review of contempt proceedings, the courts 
as a rule regard themselves as confined to ques¬ 
tions of law®* and will not, in the absence of stat¬ 
utory provision therefor, review questions of fact 
where there is evidence to support the findings be¬ 
low.®® They will, however, review the facts in 
order to determine whether the alleged contemptu- 


Neb.—Bee Pub. Co. v. State. 18B N. 

W. 33». 107 Neb. 74. 

13 C.J. p 106 note 44 [a]. 

Nature of contempt proceedings see 
supra 9 €2. 

45. Cal.—Hotallng ▼. Superior 

Court, City and County of San 
Francisco, 217 P. 73, 191 Cal. iiOl, 
29 jLL.Il. 127. 

Buie applied to order 
Ill.—People V. Salbar, 282 Ill.App. 
606. 

13 aJ. p 106 note 44 [b]. 

46. CaL—Hotallng v. Superior Court, 
City and. County of San Francisco, 
217 P. 73, 191 Cal. 501, 29 A.L.R. 
127—Curran v. Superior Court in 
and for Fresno County, 236 F. 976, 
72 Cal.App. 258—Wallis v. Superior 
Court In and for Los jtngeles 
County, 236 P. 927, 72 Cal.jkpp. 
90—Platnauer v. Superior Court in 
and for Sacramento County, 163 P. 
237, 32 CalApp. 468. 

Iowa—Crosby v. Clock, 226 N.W. 
964, 208, Iowa 472. 

Neb.—^Purrer v. Nebraska Bldg. & 
Inv. Co., 189 N.W. 296, 109 Neb. 
1—Bee Pub. Co. v. State, 185 N.W. 
339. 107 Neb. 74. 

18 C.J. p 106 note 44. ' 

Presumptions in trial court see su¬ 
pra 9 84. 

Presumptions on appeal generally see 
Appeal and Error 99 1 5337<1682. 
Jjunuuptioii In favor of accused 
Where a statement of disqualifica¬ 
tion of a Judge, on which a contempt 
charge was based, is not answered 
by the Judge, the reviewing court 
must assume that the statement was 
presented In good faith.—Wooley v. 
Superior Court in and for Stanislaus 
County, CaLApp., 66 P.2d 680. 

47. N.T.—Park v. Park, 80 N.Y. 156. 


48. N.T.—People v. Bergen, 6 Hun 
267. ‘ 

48. N.M.—State v, Dunn, 13 P.2d 
557, 36 N.M. 258. 

50. U.3.—Ex p. Cuddy, Fla., 9 S.Ct. 
703, 131 H.S. 280, 33 L.Ed. 164. 

51. X7.S.—^Merchants’ Stock, etc., Co. 
V. Chicago Bd. of Trade, Mo., 201 
F. 20, 120 C.C.A. 582. 

Pa.—Palmer v. Pittsburg Cent. Bd. 

of Education, 40 Pa.Super. 203. 

13 CJ. p 106 note 51. 

68. Term.—State v. Daugherty, 191 
S.W. 974, 187 Tenn. 126. 

**BnrdeiL is cast upon the appeal¬ 
ing party to convince the higher 
court that the evidence preponderates 
against the Judgment and that the 
court decided contrary to the greater 
weight of the testimony.”—^Black v. 
State, 7 Tenn.Clv.App. 93, 96. 

53. N.J.—Appeal of Verdon, 104 A. 
317, 91 N.J,Law 491. 

64 tJ.S.—^Bessette v. W. B. Conkey 
Co., Ind., 24 S.Ct 665, 194 U.S. 
824, 48 L.Ed. 997—Wilson v. U. S., 
C.C.A.Okl., 26 F.2d 215—Binkley 
V. U. S., C.C.jLArk., 282 F. 244— 
TJosevig V. U. S., Alaska, 265 F. 5, 
166 C.CJL 833—Kelly v. U. S., 
Mont, 250 F. 947. 163 C-C-jL 197, 
affirming In re Kelly, D.C., 243 F. 
696, and certiorari denied Galen v. 
H. S., 39 S.Ct. 182, 248 U.S. 685, 63 
L.Ed. 488—^In re Independent Pub. 
Co., Mont, 240 F. 849, 168 C.C.jL 
586, affirming, D.C., 228 F. 787. 
Hawaii.-Ando v, Ando, 30 Hawaii 
80. 

La.—State v. Dickipson, 186 So. 20, 
191 La. 266—State v. Broxson, 111 
So. 611, 163 La. 94. 

56. U.S.—Toledo Newspaper Co. v. 
U. S., Ohio. 88 S.Ct 660, 247 U.S. 
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402, 62 L.Ed. 1186, affirming 287 
P. 986, 150 C.C.A. 636, which af¬ 
firmed, U.a, U. S. V. Toledo News- 
pa]^er Co., 220 F. 458, and leave to 
file petition for rehearing granted 
Toledo Newspaper Co. v, U. S., 88 
S.Ct 681, 62 L.Bd. 1186—Fanning 
V. U. S., aOjLW.Va., 72 F.2d 929, 
affirming, D.C., U. S. v. Fanning, 
6 P.Supp. 412—Conley v. U. S., C. 
aA.Minn., 59 F.2d 929—Kelton v. 
U. S., C.C.A.Pa., 294 F. 491, certio¬ 
rari denied Douglas v. U. S., 44 S. 
Ct 403, 264 U.S. 590, 68 L.Ed. 864 
—Binkley v. U. S., C.C.jLArk., 282 
F. 244—TJosevig v. U. S., Alaska, 
255 F. 6, 166 C.C.jL 333—Kelly v. 
U. S., Mont, 260 F. 947, 168 C.C.A. 
197, affirming, D.C., In re Kelly,' 
248 F. 696, and certiorari denied 
Galen v. U. S., 39 S.Ct 182, 248 
U.S. 585, 63, L.Ed. 488—In re In¬ 
dependent Puh Co., Mont., 240 F. 
849, 153 aC.jL 635, affirming, D. 
C., 228 F. 787. 

Ala.—^Robertson v. State, 104 So. 661, 
672, 20 jUa.App. 614, citing Corpus 
Juris. 

Ark.—Turquette v. State, 298 S.W. 15, 
174 Axk. 876, 55 A.L.R. 1226. 

Fla.—^Baumgartner v. Joughin, 141 
So. 185, 105 Fla. 335, rehearing de¬ 
nied and affirmed 143 So. 436. 107 
Fla. 868. 

Qa.—Crawford v. Manning, 76 S.B. 
771, 12 Ga.App. 64, 67. 

Hawaii'—Ando v. Ando, 30 Hawaii 
80. 

Ind.—Luasse v. State, 190 N.B. 177, 
206 Ind. 480—Blankenbaker v. 
State, 166 N.E. 266, 201 Ind. 142. 

La.—^Parrault v. Edwards, 129 So. 
126, 170 La. 671. 

Mich.—In re Simmons, 226 N.W. 907, 
248 Mlcb. 297. 

Mont—State ex reL Tague v. District 
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ous conduct constitutes a contempt in law,and mine whether there is any competent evidence to 
will also review the evidence in order to deter- support the findings.®^ In particular circumstances, 


Court of First Judicial Dlst. In and 
for Broadwater County, 47 P.2d 649, 
100 MonL 383—State ex rel. Murphy 

V. Second Judicial Dlst. Court in 
and for Silver Bow County, 41 P. 
2d 1118, 99 Mont 209—In re Bums, 
271 P. 489, 88 Mont 200—State v. 
District ‘Court of Third Judicial 
Dlst, 185 P.'‘1112, 66 Mont 678. 

jjeh.—Taylor v. State, 199 N.W. 609, 
112 Neh. 259. 

N.T.—SchiefCelln v. Hylan, 129 N.B. 
987, 229 N.Y. 633, dismissing: appeal 
181 N.T.S. 725, 191 App.Dlv. 324. 
which affirmed 179 N.Y.S. 413, 109 
Misc. 869—Pusik v. Scholl, 296 N. 
Y.S. 68, 261 App.Div. 747. 

Pa,—In re Braunschwelger’s Estate, 
185 A. 763, 322 Pa. 894—City of 
Scranton v. People's Coal Co., 117 
A. 673, 274 Pa. 63. 

Va.—Drake v. National Bank of Com¬ 
merce of Norfolk. 190 S.B. 802, 109 
A.L.B. 1517. 

Wash.—State v. Angevlne, 177 P. 701, 
104 Wash. 679. 

Wis.—State v. Meese, 229 N.W. 81, 
200 Wls. 464, reversing 226 N.W. 
746, 200 Wls. 464—Rubin v. State, 
211 N.W. 926, 980, 192 Wls. 1, auot- 
ing Coipaa jTiuis. 

18 C,J. p 104 notes 19, 21. 

Scope and extent of review: 

On appeals generally see Appeal 
and Error S§ 1453-1884. 

On appeals in criminal cases see 
C.J.S. tiUe Criminal Law S§ 
1831-1942, also 17 CJ. p 201 note 
66—p 862 note 4. 

On certiorari generally see Certi¬ 
orari SS 147-178. 

IPossihUlty of different conolnslon 
"That we might have drawn a dif¬ 
ferent conclusion from the evidence 
does not affect the application of this 
rule."—Bumeson v. U. S., C.C.A.Ohlo, 

19 F.2d 780, certiorari denied 48 S.Ct 
128, 276 U.S. 666, 72 L.Ed. 429. 

Finding of guilty will not he re¬ 
viewed where there is evidence to- 
sustain such finding. 

TJ.S.—^Woodslde v. U. S., C.C.AVa., 
60 F.2d 828—^Keeney v. U. S., C.C. 
A.Ind., 17 P.2d 976—Oates v. U. S., 

W. Va., 288 F. 201, 147 C.C.A 207, 
certiorari denied 37 S.Ct 16, 242 U. 
S. 683, 61 L.Ed. 538. 

Wls.—State V. Meese, 226 N.W; 746, 
200 Wls. 454, reversed on other 
grounds 229 N.W. 81, 200 Wis. 464. 

Stated conversely, a finding of fact 
will not he disturbed unless It ap¬ 
pears there Is no evidence to supporf 
it—King V. King, 152 S.B. 674, 170. 
Ga. 291—Greenway v. Greenway, 94' 
S.B. 886, 147 Ga. 608. 
msooiiffnot In presence of oonrt 
Where contempt arises from mis- . 
conduct committed In court’s pres¬ 
ence or refusal to obey its lawful 
process, order, or decree, appellate 


court will not Inquire further than to 
ascertain whether record shows such 
miscmiduct or disobedience.—^In re 
MacDonald, 168 A. 521, 110 Pa.Super. 
352—Commonwealth v. Sheasley, 167 
A- 27, 102 Pa.Super. 384r-In re Myers 
& Brel. 83 Pa.Super. 388. 

Where ahstzaot dOM not contain all 
of evidence 

Ill.—People V. Madel, 188 N.B. 882, 
337 Ill. 169. 

Zn Iowa 

■(1) Where there is evidence tend¬ 
ing to show the truilt of defendant a 
flTxHwg of guilty will not be reviewed. 
—Murphy v. Wright 148 N.W. 986, 
167 Iowa 75—Carr y. Van Buren 
County DlsL Ct. 126 N.W. 791, 147 
Iowa 663, Ann.Cas.l818D 878—Rus¬ 
sell V. Anderyon, 120 N.W. 89, 141 
Iowa 583. 

(2) On certiorari, the case Is not 
triable de novo in the appellate court 
—Roach V. Oliver, 244 N.W. 899, 216 
Iowa 800—Madalozzi v. Anderson, 209 
N.W. 274, 202 Iowa 104. 

' (3) The flndlhgs of the trial court, 

however, are not conclusive.—^Roach 
V. Oliver, supra—St. George's Soc. v. 
Sawyer, 214 N.W. 877, 204 Iowa 108 
—Andreano v. TJtterback’, 210 N.W. 
780, 202 Iowa 670. 

(4) Such findings are. on the other 
hand, entitled to great weight—An¬ 
dreano V. Utterbac*, suprar-Keen- 
hold V. Dudley, 161 N.W. 1076, fol- 
Sowing Cheadle v. Roberts, 180 N.W. 
868, 150 Iowa 639. 

18 C.J, p 104 note 21 [a]. 

Xu New Jersey 

(1) Under a statute providing that 
one adjudged guilty of contempt may 
appeal to the supreme court for a 
trial de novo on the law and the 
facts, that court must do so, and 
may not remit the case to the lower 
court for retrial, even though the 
lower court exceeded its Jurisdiction. 
—Hudson County Quarter Sessions v. 
Verdon. 102 A. 167, 90 N.J.Law 494 
—Hudson County Quarter Sessions v. 
Verdon. 102 A 68, 90 N.J.Law 494, 
reversing Appeal of Verdon, 97 jL 
78?. 89 N.J.Law 16. 

(2) On such retrial defendant's de¬ 
nial is not conclusive.—^Hudson Coun¬ 
ty Quarter Sessions v. Verdon, su¬ 
pra—Hudson County Quarter Ses¬ 
sions v. Verdon, 102 A. 66, 90 N. 
J.Law 494, reversing Appeal of Ver¬ 
don, 97 A 788, 89 N.J.Law 16. 

Xa North OaroUna 

(1) The general rule Is followed In 
appeals from the superior court— 
Bank of Zebulon v. Chamblee, 124 S. 
OBJ. 741, 188 N.C. 417—In re Fountain, 
jlOS S:B. 842, 182 N.C: 49, 18 AL.R. 
,208—Flack v. Flack, 106 S.B. 268, 180 
N.C 694—In rq Parker, 99 S.B. 842, 
;i77 N.C 468—Mocksville Lodge No. 
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134 A F. & A M. V. Gibbs, 74 S.B. 
748, 169 N.C 6^—Green v. Green, 41 
S.B. 784, 180 N.C. 678—In re Deaton, 
11 S.B. 244, 106 N.C 69—Young v. 
RoUlns, 90 N.C 126. 

(2) An exception to the rule-has 
been made with reference to appeals 
to the superior court from a court of 
inferior Jurisdiction.-Bank of Zebu- 
Ion V. Chamblee, 124 S.B. 741, 188 N. 
C 417—In re Fountain, 108 S.B. 842, 
182 N.C 49, 18 AL.R. 208—In re 
Parker. 99 S.B. 342, 177 N.C. 468. 

IS CJ. p 106 note 27. 

In Ohio, a general statute author¬ 
izing review of judgments and orders 
in cases of contempt has been con¬ 
strued to Justify a review of the 
facts on which the court predicates 
its order, making it necessary to ex¬ 
amine the evidence to determine 
whether It sustains the Judgment.— 
Iron Molders’ Union of North Amer¬ 
ica V. I. & E. Greenwald Co., 4 Ohio 
N.P.,N.S., 161, afllrmed I. & B. Green¬ 
wald Co. V. Iron Molders’ Union of 
North America, 84 N.B. 1128, 77 Ohio 
St 618, 52 Cino.L.Bul. 601, 60 Ohio 
L.R. 506. 

Xn West Virginia it has apparently 
been held that the evidence will he 
reviewed to determine whether'It was 
sufficient to establish guilt beyond a. 
reasonable doubt—State ex rel. Con¬ 
tinental Coal Co. V. Bittner, 186 SJBL 
202, 102 W.Va 677. 
sa Ala.—Robertson v. State, 104 So. 
661, 672, 20 Ala.App, 514, citing 
OorpuB JoTls. 

N.C.—In re Parker, 99 S.B. 842. 177 
N.C. 463. 

Ohio.—^Iron Molders’ Union of North 
America v. I. & B. Greenwald Co., 
4 Ohio N.P.,N.S.. 161, affirmed L 
& B. Greenwald Co. v. Iron Molders’ 
Union of North America, 84 N.B,. 
1128, 77 Ohio St 618. 62 Clnc.L.Bul. 
601, 60 Ohio L.R. 606. 

Utah.—In re Thomas, 190 P. 962, 56 
Utah 316. 

18 CJ. p 104 note 28. 

PerfonmaBM of JndgmeiKii 
Wls.—Roberts v. Gerber, 217 N.W. 
691, 194 Wls. 609. 

W. U.S.—Binkley v. U. S., CC-A 
Ark., 282 F. 244—Kelly v. U. K, 
Mont, 260 F. 947, 168 CCA 197, 
affirming, D.C., In re Kelly, 243 F. 
696, and certiorari denied G^len v. 
U. S., 39 S.Ct 182, 248 U.S. 685. 63 
L.Bd. 433. 

Mont—State v. District Court of 
Third Judicial Dipt., 185 P. 1112, 
66 Mont 678. 

Analogy to demuxrsz to evUrace 
In proceeding to review judgment 
directing imprisonment for contempt, 
defendant' "Stands practically as on 
a demurrer to the evidence as in oth¬ 
er criminal cases.’’-Branch v. 

Branch, 182 8.B. 803. 806, 144 Ya 244. 
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however, the court, even in jurisdictions which rec¬ 
ognize the general principles hereinbefore stated, 
have reviewed- the evidence® ® and even have made 
independent inquiries to ascertain the true facts.®® 

e. Biscreidon of Trial Court 

The discretion of the trial court wlli not ordinarily 
be reviewed in the absence of abuse. 

Since, as appears in § 92 supra, punishment for 
contempt rests in the sound discretion of the trial 
court in the absence of legal restriction, it is not 
ordinarily reviewable,®® and where the court has 
jurisdiction in contempt proceedings its judgment 
will not be disturbed except where such discretion 
has been grossly abused,as where the court re¬ 


fused to issue an attachment, where it should be 
issued as a matter of law,®® or allowed judicial 
notice that defendant had been guilty,of another 
contempt of the same court to influence its judg¬ 
ment.®® 

f. Harmless Error 

Irregularities or errors which do not affect the sub¬ 
stantial rights of the parties, or which the party com¬ 
plaining has participated In or Invited, will not be con¬ 
sidered. 

Any irregularities in the proceedings, or errors 
of judgment on the part of the trial court, which 
do not affect the substantial rights of defendant or¬ 
dinarily will not be considered on review.®^ 


Question of lav ' 

Whether there Is any evidence to 
support a finding of fact is a aues- 
tion of law. 

Hawaii,—^Ando v. Ando, 80 Hawaii 
80. 

Mont—State ex rel. Tague v. District 
Court of First Judicial Dlst. In and 
for Broadwater County, 17 P.2d 
049, 100 Mont 383—State ex rel. 
Murphy v. Second Judicial Dist. 
Court in and for Silver Bow Coun¬ 
ty. 41 P.2d 1118, 99 Mont 209—In 
re Bums, 271 P. 439, 83 Mont 200. 
Slnod statute so provides, on cer. 
tlorarl to review an order adjudging 
one guilty of a criminal contempt in 
a criminal matter, “we must consid¬ 
er whether there was any compe¬ 
tent proof of all the facts necessary 
to he proved in order to authorize the 
making of the determination, and, if 
there was such proof, whether there 
was upon all the evidence such a pre-: 
'ponderance of proof against the ex¬ 
istence of any of those facts that the 
verdict of a Jury affirming the exist¬ 
ence thereof . . . would be set 
aside. ^ by the court as against the 
weight of evidence."—In re Nunns, 
176 N.T.S. 868, 865, 188 App.Dlv. 424, 
affirming 172 N.T.S. 167, 104 Mlsc. 
860, 37 N.Y.Cr. 82. 

E& S.D.—imtz V. Fritz, 187 N.W. 
719, 46 S.D. 892. . 

ImpKlBOJUDeiit until pezfoxniance of 
aot 

On a writ of review of an order 
such as Imprisonment for contempt 
until performance of an act which is 
yet In the power of the person to 
perform, the review has been held to 
extend to the evidence, to determine 
defendant’s guilt and whether the 
uot is yet in his power to perform.— 
Vollmer’v. Vollmer, 266 P. 677, 46 
Idaho 97. 

Unless It Is cleaxly manifest' that 
the greater weight of evidence doee 
not support the finding, the lower 
coiirt’e action will not be disturbed. 
•T-American Cigar Co. v. Berger, 221 
ilLApp, 286. 


60. Health of witness 

On appeal from order adjudging 
witness in contempt for failing, on 
ground of danger to her health, to 
testify in bankruptcy proceeding, ap¬ 
pellate court appointed an impartial 
physician to examine the witness and 
to report to it, where all physicians 
had testified that witness seemed 
willing to testify but differed as to 
the effect testif 3 rlng in court would 
have on her, and a large part of the 
evidence on which the finding of con¬ 
tempt was based was taken before 
the referee only.—Pox v. Capital Co., 
C.C.A.N.J., 96 F.2d 684. 

aft Pa.—City of Scranton v. People's 
Coal Co., 117 A, 678, 274 Pa. 63. 

61. H.S.—U. S. V. Landes, C.C.AN. 
Y., 97 F.2d 878—In re Sobol, N.T., 
242 F. 487, 165 C-CA 268. 

Ca.—Burge v. State, 146 S>S1« 468, 88 
Ga.App. 69Q. 

Ill.—^American Cigar Co. v. Berger, 
221 IlLApp. 286. See People v. 
Buconich, 199 IlLApp. 410. 

La.—^Dugas & Le Blanc v. Port Barre 
Timber & Tie Co., 80 So. 208, 144 
La. 71, 

N.J.—In re Hendricks, 166 A 211, 
218, 118 N.J.B(i. 98, citing Cozpus 
JnilB. 

Ohio.—^Lentz v. Lentz, 19 Ohio App. 
329—Mackenzie v. Mackenzie, 17 
Ohio ClT.Ct.,N.S., 494, affirmed 106 
N.H. 1067, 89 Ohio St 441, 58 Cine. 
L.BuL 492, 11 Ohio L.R. 360. 

Pa.—^Davldyan v. Davldyan, 8 A 2d 
921—^In re Braunschweiger’s Es- 
tete, 186 A 763, 822 Pa. 894. 

IS^aJ. p 105 note 86. 

Review of trial court’s discretion on 
appeals generally see Appeal and 
Error S§ 1688-1641. 

In Moutuia the appellate court will 
not interfere with the Judgment of 
the lower court in the absence of a 
showing that its action was so ar¬ 
bitrary and unlawful as to I)e ty¬ 
rannical.—State ex rel. Murphy v. 
Second Judicial Dlst Court In and 
for Silver Bow County, 41 P.2d 1118, 
1116, 99 Mont 209, quoting Cozpus, 
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Juris—State v. Chouteau County 
Twelfth Judicial Dlst Ct, 162 P. 475, 
61 Mont 887. 

“BnoniLoiis abuse” required 

Oa.—^Mays v. ‘Willingham, 140 S.E. 

789, 37 Ga.App. 478. 

Subject to zevlsv 
Under a statute making question 
of release from confinement for con¬ 
tempt one of discretion of court, such 
discretion Is purely Judicial, subject 
to appellate review.—In re Cooke's 
Will, 266 N.T.S. 498, 148 Misc. 768. 

HxamlnatioiL of evldenoe required 
Where error assignments are to 
the discharging, of rule to show cause 
why attachments in contempt should 
not Issue, court must examine evi¬ 
dence as whole and determine wheth¬ 
er lower court abused discretion.— 
Commonwealth v. Kelly, .161 A 737, 
807 Pa. 626. 

On appeal on oertUled question 
Order of appellate division, revers¬ 
ing on the law and facts an order of 
special term punishing for contempt 
in action against directors of corpo¬ 
ration for accounting, is discretion¬ 
ary, and Is not reviewable on appeal, 
on a certified question, which is, by 
constitutional provision, limited to 
questions of law.—Nelson v, Hirsoh, 
190 N.E. 653, 264 N.Y. 316, dismiss¬ 
ing appeal 268 N.T.S. 226, 240 App. 
Dlv. 988. 

60. Pa.—In re Braunschwelgeris Es- 
mte, 186 A 763, 322 Fa. 394. 

63L Ohio.-Myers v. State, 22 N.E. 

43, 46 Ohio St. 478, 15 AixlS.R. 638. 
13 CJ. p 106 note 88. 

64, U.S.—Reeder v. Morton-Gregson 
Co., aCANeb., 296 F. 786. 
lU.—^Kneisel v. Uraus Motor Co., 284 
IlLApp. 371, affirmed 147 N.E. 248, 

' 816 III. 386, 89 AL.R. 1, error dis¬ 
missed Gilmore v. People of State 
of nunols, 47 S.Ct 107, 278 U.S, 
772, 71 L.Bd. 884. 

IS C.J. P 106 note 40. 

Harmless error generally see Appeal 
I' and Error {{ 1676-1800. 
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The reviewing court will not consider alleged er- or remand the trial court's Judgment; It may also, gen- 

rors which appellant has committed,6® or caused **‘*"^’ '** 

to be committed,®® or in which he has acquiesced,®7 The reviewing court has power to afi&nn the 
^adverse effect of which he could have judgment of the trial court in whole or in part,®® 
avoided. _ reverse it in whole or in part,^®. and an or- 

. . . . der of an intermediate appellate court may also 

§ 125. Determination Disposition of 1,^ reversed.?! The appellate court will liberally 

sustain the trial courts,?2 and a judgment for con- 
The reviewing court may affirm, reverse, set aside, tempt will not be reversed except where it is 

Paxtloulae mattera lield not pvejndl- I Batoppel to allege error on appeals r After reversal; double Jeopardy 


cial error 

(1) Erroneous observations con¬ 
cerning rule of reasonable doubt 
where it clearly appeared that court 
applied correct rule.—Lombardo v. U. 
S., 2'9 F.2d 446, 58 App.D.C. 245. 

(2) The admission of Incompetent 
evidence previously introduced by de¬ 
fendant—People ex reL Rusch v. 
Johnson, 255 IlLApp. 288. 

(8) The admission of Improper or 
objectionable evidence where the fact 
sought to be proved is established by 
other and competent evidence. 

HI.—People ex rel. Rusch v. Johnson, 
supra. 

Ky.—^Davidson v. Commonwealth, 280 
S.W. 970, 213 Ky. 221. 

(4) The improper admission of evi- 
denoe, even tjxough material, in a 
trial before the court'without a Jury, 
where the record was sufficient to 
sustain conviction without such evi¬ 
dence. 

U.S.—Panning v. U. S.. CC.A.W.Va., 
72 P.2d 929, affirming, D.C., XT. S. 
v. Panning, 6 P.Supp. 412—Clark v. 
TJ. S., aC.A.Mlnn., 61 P.2d 695, af¬ 
firming apd remanding for resen¬ 
tence, D.C., TJ. S. V. Clark, 1 P. 
Supp. 747, certiorari granted Clark 

V. U. S., 68 S.Ct. 814, 287 U.S. 586, 
77 L.Ed. 619, affirmed 68 S.Ct 466, 
289 U.S. 1, 77 L.Bd. 998—Swepston 

V. U. S., Ohio, 251 P. 205, 168 aC.A. 
361. 

Iowa.—Doyle v. Wilcockson, 169 N. 

W. 241, 184 Iowa 767. 

(6) Other matters.' 

6a.—Beall v. Beall, 146 S.E. 878, 167 
Ga. 447. 

IlL—People ex rel. Thoney v. Sylves¬ 
ter, 242 IlLApp. 666. 

Iowa.—Coyle v. Sawyer, 200 N.W. 

721, 198 Iowa 1022. 

La.—State v. Reeves, 180 So. 409, 189 
La. 560. 

Minn.—Nason v. Barrett 169 N.W. 
804, 141 Minn. 220. 

N.T.—^Hyman Goldman Plumbing & 
Heating Corporation v. Nesblt 271 
N.Y.S. 421, 161 Misc. 246, affirmed 
279 N.Y.S. 788, 244 App.Dlv. 311. 
Pa.—In re MacDonald, 168 A. 621, 110 
Pa.Super. 8j52. 

Va.—Drake v. National,Bank of Com¬ 
merce of Norfolk, 190 S.E. 302, 109 
A.L.R. 1617. 

Ah U.S.—Fox ,v. V. S., C.CJLW.VA, 

77 P.2d 210. 


generally see Appeal and Error §S 
I 1501-1516. 

I Admission of evUenoe 

Objection to admission of testi¬ 
mony in trial for contempt of court 
need not be considered on appeal 
from Judgment of conviction, where 
such transaction was first brought 
into case by defendant’s attorney and 
was received without objection.-Pox 
v. U. S., supra. 

fiG. tt efna al to Introduce evUeoce 
Defendant in contempt proceedings, 
who. after motion to guash and de¬ 
murrer were overruled, rested case 
without putting anything before 
court, cannot complain on appeal be¬ 
cause no evidence was introduced.— 
Lindsley v. Superior Court of Cali¬ 
fornia, in and for Humboldt County, 
246 P. 212, 76 QaLApp. 419. 

67. Failure to object 
Petitioner’s motion to set aside 
submission of contempt proceeding 
was without merit, where petitioner 
filed his points and authorities with¬ 
out objection.—^Blodgett v. Superior 
Court of Santa Barbara County, 290 
P. 298, 210 Cal. 1, 72 A.L.R. 482. 

SB. OkL—Martindale v. State, 180 P. 

886, 16 Okl.Cr. 23. 

As to oboUenga of Juror 
An assignment of error to ■overrul¬ 
ing of a challenge for cause to an 
individual Juror will not avail on ap¬ 
peal, unless there is an affirmative 
showing that challenge was well 
founded, and that defendant was 
compelled to accept such disqualified 
Juror because he had previously ex¬ 
hausted all his peremptory challeng¬ 
es.—^Martindale v. State, 180 P. 886, 
16 OkLCr. 28, 

69k HL—People' ex reL Thoney v. 

Sylvester, 242 Ill.App. 666. 

Ind.—Gardner v. Newbert, 128 N.B. 
696, 189 Ind. 201. 

Mich.—Campbell v. Jeffries, 221 N. 

W. 138, 244 Mich. 166. 

13 C.J. p 107 note 66. 

Determination and disposition of 
causes: 

On appeals generally see Appeal 
and Error 8S 1886-2008. 

On appeals in criminal cases see C. 
J.S. title Criminal Law {{ 1948- 
1968, also 17 C.J. p 362 note 6- 
p 876 note 68. 

On certiorari generally see Cer¬ 
tiorari 8S 174^186. 
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Judgment of appellate court, re¬ 
versing adjudication of contempt 
was not bar to affirmance of Judg¬ 
ment on rehearing, as granting re¬ 
hearing does not put one twice In 
Jeopardy.—People v. Gilbert 118 N. 
E. 196. 281 Ill. ftl9, affirming 204 HI 
App. 97. 

70i Colo.—^Murray v. People, 170 P. 
964, 64 Colo. 184. 

Ill.—People ex rel, Thoney v. Sylves¬ 
ter, 242 IlLApp. 665—Eastman v. 
Dole, 213 IlLApp. 334. 

18 C.J. p 107 note 57. 

71. N.J.—Hudson County Quarter 
Sessions v. Verdon, 102 A. 157, 90 
N.J.Law 494—Hudson County 
Quarter Sessions v. 'Verdon, 102 A. 
66, 90 N.J.Law 494, reversing Ap¬ 
peal of Verdon, 97 A. 788, 89 N.J. 
Law 16. 

Failure to try case de novo 
The supreme court’s remission of a 
cause to the trial court instead of 
trying it de novo, as required by 
statute, calls for a reversal of the 
order of remlssioiL—Hudson County 
Quarter Sessions v. Verdon, 102 A. 
167, 90 N.J.Law 494—Hudson County 
Quarter Sessions v. Verdon, 102 A. 
66, 90 N.J.Law 494, reversing Appeal 
of Verdon, 97 A. 783. 89 N.J.Law 16. 

72. Fla.—State ex rel. Grebateln v. 
Lehman, 129 So. 818, 100 Fla. 481, 
^modifying 128 So. 811, 100 Pla. 473. 
*'Tt has been the policy In this Ju¬ 
risdiction for the appellate court to 
liberally sustain the trial courts in 
their full constitutional power to 
compel obedience to their lawful or¬ 
ders and to enforce that salutary re¬ 
spect for the courts as an institution 
of government without which respect 
for law Itself cannot be maintained," 
—State ex rel. Grebstein V. Lehman, 
supra. 

Failure to set out motions 
Where appellants claiming court 
erred in overruling motion for new 
trial and separate motions for dis¬ 
charge of rule against them, have not 
set out their motions verbatim or in 
substance, and although they have 
set out information for contempt, 
none such is found in record, Judg¬ 
ment of trial court will be affilrmed. 
—Gardner v. Newbert, 128 N.B. 696, 
189 Ind. 201. 

OnUt based on port of findings 
I ‘It la not necessary to the susiAin- 
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clearly wrongJ3 The appellate court may also 
modify the judgment or order of the trial court, 
but not after the judgment ha,s been affirmed.^® 
While some authorities have held that the sentence 
or punishment imposed by the lower court cannot 
be modified,'^® others have held that the punishment 
may be modified,at least where it exceeds the 
linut authorized by statute,7® or where, in cases of 
criminal contempts, the sentence is illegal, or the 
punishment cruel or excessive,*^3 or where a stat¬ 
ute confers authority to do so.®® It has been held 
that, when the order is modified by the appellate 
court, the court may discharge the party from the 
contempt without prejudice to institute further pro¬ 


ceedings.®! in a proper case, the judgment of the 
lower court may be annulled or set aside,®® or the 
proceeding for review dismissed ;83 or the ap¬ 
pellate court may remand the cause to the trial 
court with directions as to further proceedings,®* 
or to enter such judgment as may seem proper;®® 
or it may exercise original jurisdiction to grant 
relief, where the circumstances warrant it.®® When 
the reviewing court has given final judgment in 
a case, all questions therein become res judicata.®'^ 

§. 126. Liabilities on Bonds 

A surety's liability on a bond given on appeal from 


Ing of the order thsCt . • • [the 
contemnor] be guilty of all the 
court’s findlnga”—^People er rel. 
Thoney v. Sylvester, 242 Ill.App. B66, 
570. 

13. U.S.—Conley v. TT. S., CC.A. 

Minn.,. 59 r.2d 929. 

Neb.—^Roseau v. State, 191 N.W. 319, 
109 Neb. 854. 

Wis.—State v. Mease, 225 N-W. 740, 
200 Wis. 464, reversed on other 
grounds 229 N.W, 81, 200 Wis. 454, 
fhrounds for reversal 

(1) The final sentence can be re¬ 
versed only for lack of power or ju¬ 
risdiction of the court Imposing the 
sentence.—State v. Hooker, 111 S.B. 
851, 188 N.C. 768. 

(2) A general finding of guilty of 
contempt will be reversed, where one 
of the acts did not constitute con¬ 
tempt—Murray V. People, 170 P. 954, 
64 Colo. 184. 

(3) Where the order, for disobedi¬ 
ence of which defendant was ad¬ 
judged in contempt, has been vacat¬ 
ed and set aside, or reversed, the or¬ 
der adjudging the contempt will be 
reversed. 

Ill.—^Eastman v. Dole, 218 Ill.App. 
364. 

N.Y.—Smith v. McQuade, 18 N.T.S. 
63. 

(4) Trial Judge’s decision that 
there was sufficient basis for issuing 
order to show cause in contempt pro¬ 
ceedings can be reversed only "in 
case of a total absence of a showing 
of facts Justifying such action."— 
Campbell v. JefEries, 221 N.W. 188, 
139, 244 Mich. 165. 

(5) Error which la not prejudicial 
does not authorize a reversal.-Ex 
parte Quan, 3 P.2d 622, 39 Ariz. 18. 

74. N.T.’—People v. Delaware Coun¬ 
ty, 9 Abb.Pr.,N.S., 408. 

18 C.J. p 107 note 58. 

Power conferred by statute 
OkL—Deskins v. State, Cr., 71 P.2d 
502—Martlndale v. State, ISOi P. 
885, 16 OkLCr. 2^, \ 

Lack of power or Jurlsdli^n is 
the only ground on which a final 


judgment imposing sentence can be 
modified.—State v. Hooker, 111 S.B. 
351, 188 N.C. 763. 

75. N.a—In re Griffin, 8 S.B. 516, 
98 N.C. 225. 

Td. tr.S.-B. Ingraham Co. v. Ger- 
manow, C.C.AN.T., 4 P.2d 1002. 
Go.—Hicks V. Pursley! 105 S.E. 317, 
26 Ga.App. 34. 

Ill.—People ex rel. Rusch v. Wil¬ 
liams, 11 N.E.2d i1, 292 IlLApp. 

Wis.—Cordts V. Reuter, 271 N.W. 30, 
223 Wis. 518. 

Bnforoemmt of property rights 
Where a proceeding is designed to 
enforce property rights; the amount 
of the fine is not open to revision.— 
New York Cent. R. Co. v. Ayer, 148 
N.E. 567, 263 Mass. 122. 

77. N.Y.—Buffalo Loan, etc., Co. v. 
Medina Gas, etc.. Light Co., 74 N.Y. 
5. 486, 68 App.Dlv. 414, 

IS C.J. p 107 note 58[c]. 

78. N.Y,—^Luedeke v. Coursen, 28 N. 
Y.S. 314, 3 Misc. 659. 

13 C.J. p 107 note 58 [a]. 

Where fine Is not in excess of the 
amount authorized by statute, the 
court of appeals is not authorized to 
hold aggregate amount of fines for 
separate contempts excessive.—^Lind- 
sley v. Superior Court of California 
in and for Humboldt County, 245 P. 
212, 76 CalApp. 4191 

79. Ky.—Williams v. Howard, 110 S, 
W.2d 861, 270 Ky, 728. 

Appeals for reverit^ forbidden 
The rule stated in the text has 
been held to apply even though a 
statute provides that no appeal shall 
be taken to reverse a judgment pun¬ 
ishing a contempt—^Adams v. Gard¬ 
ner, 195 S.W. 412, 178 Ky. 262. 

00. Okl.—Deskins v. State, Cr„ 71 
P.2d 502—Martindale v. State, 180 
P. 385, 16 Okl.Cr. 28. 

8L N.Y.—Gilman v. Byrnes, 10 N.Y. 

dv.Proo. 46. 

IS C.J. p 107 note 60. 

80. Sat—Platnauer t. Superior 
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Court In and for Sacramento Coun¬ 
ty, 163 P. 287, 240,' 82 CatApp. 468. 
18 C.J. p 107 note 61. 
godgment without support 
“Where the record discloses that 
the Judgment finding the accused 
guilty of contempt is without sup¬ 
port it will be set aside.’’—People v. 
Spain; 188 N.E. 614, 618, 807 111. 283. 
ea. Fla.—Culpepper v. Culpepper, 
188 So. 799, 108 Fla. 890. 

13 C.J. p 107 note 62. 

On death of eontenmor 
U.S.—;McQovem v. U. S., C.C.A.I1L, 
280 F. 73, certiorari denied 42 S.Ct. 
464, 259 n.S. 680, 66 L.Ed. 1078. 
Appeal from nonappeolable order 
Fla.—Culpepper v. Culpepper, 188 So. 

799, 103 Fla. 890. 

AppeUate court equally divided 
Colo.—People v. Armstrong, 17 P.2d 
j 545, 91 Colo. 587. 

184, Ill.—People ex reL Rusoh v. 
Williams, 11 N.H.2d 87, 292 Ill.App. 
228. 

Minn. — Minneapolis Willys-Knight 
Co. V. Bergan, 226 N.W. 188. 178 
Minn. 168. 

18 C.J. p 107 note 63. 

In equity cause on appeal the re¬ 
viewing court “may direct the entry 
of such a decree as we find to be In 
consonance with the equities.”—Nor- 
strom V. Wahl, aC.A.IU., 41 P.2d 910, 
914. 

To take addlttonal proof 

N.Y.—Sayegh v. Martel, 287 N..T.S. 

737, 248 App.Div. 608. 

8& U.S.—B. Ingraham Co. v. Ger- 
manow, C.aA-N.Y., 4 P.2d 1002. 
Wis.—Cordts V. Reuter, 271 N.W. 89, 
223 Wis. 618. 

18 CJ. p 107 note 84. 
aa Where lock of power to make 
order for commitment for contempt 
appears.—Commonwealth v. Heston, 
140 A. 538, 292 Pa. 63. 

87. Ga.—Ryan v. Kingsbery, IS S. 
B. 802, 89 Ga. 228. 

N.Y.—Osterhoudt v. Prudential Ins. 
Co. of America, 144 N.Y.S. 193, 159 
App.Div. 291, affirmed 106 NJSL 
1092, 211 N.Y. 647. 



17 C.J.S. 


CONTEMPT 


§127 


a contempt Judgment for failure to pay a certain aum, 
pursuant to court order, Is limited to that sum. 

A suret/& liability on a bond given on an ap¬ 
peal from a judgment finding the appellant in con¬ 
tempt for failure to pay a certain sum, pursuant 


to an order of the court, is limited to that sum,*^ 
•with interest and costs,and does not extend to 
sums which the appellant might later be required 
to pay.*!^ 


vm. COSTS AlilD LIABILITIES OK BOKLS OB UKDEBTAKIKGS 


§ 127. Costs 

In general, In civil contempts, costs should be taxed 
against the defendant, If he is held guilty, but against 
complainant, If defendant Is discharged; authorities dif¬ 
fer on whether coats should be taxed in cases of crim¬ 
inal contempt. Counsel fees may be allowed as part of 
the costs. 

Although it has been held that the costs of con¬ 
tempt proceedings cannot be charged to the con- 
temnor,9i and must be paid from the fine, where 
a fine is proper,®^ the general rule is that in civil 
contempts, if defendant is found guilty of con¬ 
tempt, the costs should be taxed against him,fl3 
but, if discharged, against complainant.^^ Costs, 
however, cannot be taxed against a judge whose 
judgment of contempt is set aside.^s Costs can¬ 


not be imposed on defendant in contempt proceed¬ 
ings where it is found that no contempt has been 
committed,® 8 and in a proceeditig for contempt for 
violating an order, where there has been no actual 
violation of the order, but only notice of intended 
violation, neither party should be charged with 
costs.® 7 In some jurisdictions costs cannot be im¬ 
posed in a proceeding for criminal contempt,®® but 
in others costs are properly taxed-against one con- 
•victed of criminal contempt®® The remedy for a 
court’s failure to allow costs is by'-appeaLi 

Counsel fees may be allowed as part of the costs 
in contempt proceedings,® at least where a statute, 
applicable to proceedings generally, authorizes the 
allowance of such fees.® Whether they should be 


88. ‘Wash.—Surry v. Surry, 140 P. 

618, 84 Wash. 269. 

Liability on appeal bond: 

On appeals generally see Appeal 
and Error IS 2004-2095. 

On appeals in criminal cases see 
the C.J.S. title Criminal Law IS 1954- 
1956, also 17 C.J. p 37E? note 69-p 
376 note 96. 

On review of Judgment on 'bond 

Where trial court's Judgment 
against surety on appeal bond was 
erroneous, fact that principal left 
state, and that mistahes and errors 
of Judgment were made, as a result 
of which principal may escape pay¬ 
ment of Just obligation, did not au¬ 
thorize affirmance of erroneous Judg¬ 
ment—Maryland ‘ Casualty Co. v. 
Kerr, 147 N.E. 285, 88 lnd.App. 896. 
88. Ind.—Maryland Casualty Co. v. 
Kerr, supra. 

90. Ind.—Maryland Casualty Co. v. 
Kerr, supra 

JJlnumy accnmnlatlng pending ap¬ 
peal 

Wash.—Surry v. Surry, 146 P. 618, 
84 Wash. 269, 

91. Mont—iState v. District Court of 
Eighth Judicial Dlst, in and for 
Cascade County. 282 P. 204, 72 
Mont 206. 

18 C.J. p 107 note 66. 

99. Mont—State v. District Court 
* of Eighth Judicial Dlst, in and for 
Cascade County, supra. 

98. ni. —See Beese v. Reese, 198 HL 
App. 298. 

Miss.-Wood V. RatUlt 104 So. 166, 
136 Mias. 788. 


W.Va—Sattes v. Pleasants, 96 S.B. 

1018, 82 W.Ta 642. 

13 C.J. p 107 note 67. 

Coats and expenses as Indemnity to 
party injured see supra 5.96. 
Imprisonment for nonpayment of 
costs see supra 5 102. 

Payment of costs: 

As condition of discharge see su- 
' pra 5 111. 

As element in purging contempt 
see supra 5 105. 

On reversal of discharge 
"Whore the court Improperly dis¬ 
charges a person cited for disobedi¬ 
ence to a remedial writ sued out for 
the protection of property rlghta and 
such Judgment is appealed from and 
reversed, the defendant is taxable 
with the costs of the proceeding be 
low and of the appeaL"—^Wood v. 
RaUlfC, 104 So. 156, 188 Miss. 783. 
84. W.Va.—State v. Irwin, 4 S.B. 

413, 30 W.Va 404. 

13 C.J. p 107 note 87. 

95. CaL—Platnauer v. Superior 

Court of California In and for Sa¬ 
cramento County, 166 P. 41, 33 Cal. 
App. 894. 

96. N.T.—^Rhodes v. Linderman, 17 
N.T.S. 628. 

18 C.J. p 107 note 68. 

Costa in criminal cases generally see 
the CJ.S. title Costs §S 485-480, 
also 15 C.J. p 817 note 17-p 347 
note 62. 

Cottplalnant not entitled to costs 
Where Justice of the peace insti¬ 
tuted an action of contempt against 
another Justice and assessed costs to 
himself for hearing the case which 
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was dismissed by the circuit court, 
the Justice was not entitled to his 
costs.—State ex reL v. GUHn, 7 
Tenn.App. 158. 

97. N.J.—Dixon V. Dixon, 74 A. 996, 
76 N.J.Eq. 864. 

98i. KY.—^Baatem Concrete Steel Co. 

V. Bricklayers' & Mason Plaster¬ 
ers’ International Union, Local No. 
45, of Buffalo, 193 N.Y.S. 868, 200 
App.Div. 714. 

Wis.—Wetzler v. Glassner, 201 N.W. 

740, 185 Win 598. 

18 C.J. p 108 note 71. 

99. N.D.—State v. Wlnbauer, 128 K 

W. 679, 21 N.D. 70, Ann.Cas.l918B 
664—State v. Heldt, 127 N.W. 72, 
20 N.D. 857. 

18 C.J. p 108 note 72. 

1. Authority of another judge 
Where the court failed to allow 
costs in an order denying a motion 
to punish defendant for contempt for 
violating an Injunction pendente Ute, 
defendant’s remedy was by appeal 
from the order, or from the Judgment 
in the subsequent trial, and the 
Judge who had tried the case, and 
who was then presiding in the mo¬ 
tion part, did not have authority to 
order taxation of those costs.—^Amer¬ 
ican Code Co. V. United Code Co.. 206 
N.Y.S. 244, 210 App.Dlv. 416. 
a. Minn.—Campbell v. Motion Pic¬ 
ture Mach. Operators, 186 N.W. 
787, 161 Minn. 238. 

3. N.J.—Hilton V. HiHon, 106 A, 65. 
89 N.J.Eq. 417, 422, distinguishing 
on the ground that there wan no 
statute authorizing the allowance of 
counsel fees at that time, Oltonrka 
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allowed or not is a matter of discretion.^ The 
charges should be confined to the expenses incurred 
and the legal services rendered, in the contempt 
proceedings, as were reasonably necessary,^ and 
an allowance of solicitor’s fees and expense money 
must be based on evidence as to the'amount there¬ 
of but the court may fix the fee for services 
performed in its presence without other evidence 
of their value.^ 

■ County*s liability for costs. In general, costs in 
a contempt proceeding cannot be taxed against the 
county in the absence of statutory authority,^ and 
a statute authorizing the taxation of costs against 


the county in criminal cases has been held not ap¬ 
plicable to contempt proceedings prosecuted on the 
relation of a private party.® However, it has also 
been held, without express reference to statutory 
authority, that the county is liable for costs not¬ 
withstanding a* statute making the relator a co- 
plaintiflf.i® 

§ 128. Liabilities on Bonds or Undertakings 

The liability of a surety on a bond given on an 
appeal from a judgment of contempt is considered 
in § 126 supra. 

Examine Pocket Parts for later cases. 


OONTEHPT. In its broad general sense, apart 
from its technical use in law, the word has been de¬ 
fined as the act of contemning or despising; also 
the feeling with which one regards that which is 
esteemed mean, vile, or worthless, hence ^ disdain, 
or scorn.ll It has been said to be synonymous with, 
and has also been compared with, “contumacy.”^® 
As related to disregard of, or disobedience to, the 
process, orders, or rules of judicial bodies generally 
see the title Contempt § 1, and specifically of con¬ 
tempts of court see Contempt §§ 2-6. As related 
to contempt of the authority of Congress and of 
state legislatures see the G.J.S. titles States § 48, 
also 59 C.J. p 100 note 4-p 102 note' 21, and United 
States § 19, also 65 CJ. p 1268 note 9-p 1269 note 
25. As applied to language intended to bring the 
government, fiag, or armed forces of the United 


States into contempt or disrepute in time of war 
see the C.J.S. title War § 19, also 67 C.J. p 371 note 
13. 

Phrases: “Civil contempt” see the title Contempt 
§ 6, “constructive contempt” see the title Contempt 
§ 4, “criminal contempt” see the title Contempt § 5, 
“direct contempt” see the title Contempt § 3, and 
^Oanguage intended to bring the . . . government 
of the United States . . . into contempt.”^* 

COMTEBdPTIBILlTIlB. Latin, contemptuously.^ 

CONTEMPTUOUS. 

Phrases^ “Contemptuous act,”® and “contemptu¬ 
ous and insolent language.”® 

CONTEND. Defined in the Century Dictionary as 
meaning to afSrm, assert, or maintain; and held to 


V. Cleveland, 26 A. 867, 49 N.J.Eq. 677, 
81 Am.S.R. 719. 

4. N.J.—Hilton V. Hilton, 106 A. 66, 
89 N.J.B<1. 417, 422. 

5. T7.S.—^Erentler-Amold EUnge Last 
Co. v. Leman, C.C.A.Maas., 60 F.2d 
699, certiorari granted Leman v. 
Erentler-Amold Hinge Last Co., 
62 S.Ct 38, 284 -Q.S. 606, 76 L.Ed. 
619, and reversed In part on other 
grounds Leman v., KrentleJ>Amold 
Hinge Last Co., 62 S.Ct. 238, 2f84 
n.S. 448, 76 L.M. 889. 

& ni.—Boyden v. Boyden, 162 Ill. 
App. 77. 

7. MhuL—<3ampbell v. Motion. Pic¬ 
ture lilach. Operators, 186 N.W. 
787, 161 Minn. 288. 

& Or.—State v. Huhhle, 276 P. 679, 
■128 Or. 667, recalling mandate and 
modifying Judgment 278 P. I9S. 128 
* Or. 46. 


County's Uability for costs In crim¬ 
inal cases see the C.J.S. title Costs 
; 441, also 16 CJ. p 824 note 41- 
p 828 note 96. 

Costs of attachment ‘ 

Under a statute specifying what 
fees are chargeable, it was held that 
the county is not liable for the costs 
of an attachment against a witness 
for contemift.—Commonwealth v. 
Gom’rs of Phlla., Pa., 2 Serg. ft B. 
290. 

9. Mont.—Pelletier v. Glacier Coun¬ 
ty, 82 P.2d 696. 

Or.—State v. Hubble, 276 P. 679, 128 
Or. 667, recalling mandate and 
modifying Judgment 278 P. 896, 
128 Or. 46. 

19. Wash.—State v. Milligan, 29 P. 
768, 4 Wash. 29. 

11. U.S.—U. S. V. Ault, D.aWash., 
268 P. 800, 810—U. S. V. Strong, D. 
awash., 268 F. 789, 796. 
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IS. “Contumacy" of stronger mean^ 
Ing 

“Contumacy” is “used as a synonym 
of 'contempt,' although It seems- 
properly to have a stronger meaning, 
as of open contempt or contempt 
willfully and stubbornly persisted; 
in.”—BurriU L. D. * 

la U.S.—U. S. v. Ault, D.aWash.,, 
263 F. 800, 809—U. S. v. Strong,. 
D.aWaah., 268 F. 789, 793. 

1. Black L.D. 

2. Ill.—Fansteel Metallurgical Cor-^ 
poration v. Lodge 66 of Amalga¬ 
mated Ass'n of Iron, Steel and Tin- 
Workers of North America, 14 N. 
B.2d 991, 99,6. 296 IllJlpp. 823. 

As referring to acts in. disregard of; 
court's orders see Contempt } 8. 

a Iowa.—Haines v. District Court- 
of Polk County. 202.lf.W- aB8,.271„ 
199 Iowa 476. 
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be practically synonymous with “contest,“plead,” 
and “Contended” has been held equiva¬ 

lent to “claimed” see Claim 14 C.J.S. p 1190 note 
38; and it has been said that the terms ^^t is con¬ 
tended,” “it is claimed,” and “it is insisted,” when 
used by a party to litigation, have the same l^al 
equivalent and denote the assertion of a right.® 

OONTITfl^ffiMENTUM. Law Latin, a contenement, 
that is, a thing held together with another thing, 
that which is connected with a tenement or thing 
holden; the freehold land that lies to [that is, ad¬ 
joining] the tenement or dwelling-house that is in 
one's own occupation; also a man's countenance 
[credit or reputation] which he has together with 
[con] and by reason of his freehold [tenementnm].^ 

OONTENEMENTUM EST'.ESTIMATIO ET OON- 
DITIONIS POKMLA, QUA QUIS IN REPUB- 
UOA SUBSISTIT.8 

CONTENT or CONTENTS. Defined by the Century 
Dictionary as meaning that which is contained; 
the thing or things held, included, or comprehended 
within a limit or limits. As sometimes used, the 
term is ambiguous in meaning,® and its true import 
is to be sought in the connection in which it is 
found.i® It is described as a word of comprehen¬ 
sive meaning which must receive its full import un¬ 
less some very distinct ground can be derived from 
the context for regarding it as used in a special or 
restricted sense.ll 

Contents and not contents. In parliamentary law, 
the “contents” are those who, in the house of lords, 
express assent to a bill; the “not” or “non con- 

4. Ark.—EllBWorth v. Arkansas Na-| 
tlonal Bank, 109 S.W.2d 1258; 1262. 
ft. “To tlM avenge Juror and lav- 
man what a litigant pleads in a case 
is that which he asserts or contends 
in his own behalf."—Sweeney v. Mid¬ 
west Life Ins. Co., 262 N.W. 47, 49, 

129 Neb. 621. * 

A Cal.—People v. Glover, 74 P. 745, 

747, 141 CaL 238. 

7. Adams Gloss., citing 4 Black- 
stone Comm, p 379, and 2 Coke 
Inst, p 28. 

A A maxim meaning "Contenement 
(countenance or credit) is that esti¬ 
mation and manner of rank or value 
which a person sustains in the com¬ 
monwealth."—Adams Gloss., citing 
Spelman. 

A U.S.—Corbin v. Black Hawk 
County, Iowa, 106 U.S. 669^ 666. io 
L.Bd. 1186—Utah-Nevada Co. 

De Lamar, CaL, 188 P. 118, 120, 66 
C.CA. 179. 

10. U.S.—Barney v. Globe Bank, N. 

T., 2 .P.CaB.No.1,081, 5 Blatchf. 107, 

115. 

18 C.J. p 108 note 18. 


tents” dissent.i2 

Other phrases: ^'Buildings thereon and all the 
contents thereof,”1® “contents of the house,“con¬ 
tents of the house not otherwise hereinafter be- 
queathed,”!® “contents unknown” see the C.J.S. 
titles Carriers § 127 note 6, Shipping § 113, also 
68 C.J. p 366 note 18 [a], “content to give,”^® and 
“the home and all its contents.”^ 

Additional phrases see 13 C.J. p 108 text and 
note 14-p 109 text and note 24. 

CONTENTION. It has been said that “contention,” 
in a legal sense, may be used as meaning testimony 
in a lawsuit,18 and that in English courts the term 
is employed as synonymous with ^^int” or “prop- 
osition.”!® 

Phrase: “Provoke contention and strife.''®® 

CONTENTIOUS. Adversary, contested, or litigat¬ 
ed between adverse or contending parties. A ju¬ 
dicial proceeding not merely ex parte in its charac¬ 
ter, but comprising attack and defense as between 
opp(^ng parties, is so called.®^ In a particular 
eounectiou, relating to the possession of laud, “con¬ 
tentious” has been used as meaning opposition on 
good grounds, implying an act which would afford 
an opportunity to submit the validity of one’s pos¬ 
session to the test of judicial decision.®® 

Used with reference to adverse possession of land 
see Adverse Possession §§ 63-87. 

Contentious jurisdiction. A term in English ec¬ 
clesiastical law meaning that branch of the juris¬ 
diction of the ecclesiastical courts which is exer¬ 
cised upon adversary or contentious proceedings.®® 

17. D.C.—^Lansburgh v. Lansburgh, 
37 F.2fl 997, 1002, 69 App.D.C 201. 
lA N.J.—^Peterson v. ChTlstianson, 
56 A. 288, 290, 68 N.J.Law 392. 

19. N.T.— prvlB V. Jennings, 6 Daly 
434, 447. 

Implytog force 

In construing a statute relating to 
tbe disturbance of the peace and pro¬ 
viding that It should be an offense 
for a person to provoke contention 
and strife by following or mocking 
any person with scurrilous or abu¬ 
sive or indecedent language, etc., the 
court said: "Strife and contention do 
not necessarily imply blows. They 
nmy be evidenced by passionate 
words, looks and gestures.”—State v. 
■Warner, 84 Conn. 276, 279. 

91. Black L.D. 

SS. N.J.—Lehigh Valley R. Co. v. 

McFarlan, 48. N.J.Law 605, 622. 
S3. Black L.D. 

“Voluntary Jurigdlotloa'' distin¬ 
guished 

“The litigious proceedings in ec-^ 
cleslastlcal courts are sdmethneB 
said to belong to Its “contentious’^ 


11. Mass.—Old Colony Trust Co. v. ] 
Hale. 18 N.E.2d 432, 433. 
lA Black L.D. 

lA N."?,—In re Foster’s Estate, 261 
N.T.S. 787, 799, 140 Mlsc. 341. 

14. N.Y.—In re Strebelgh's Estate, 4 
N.T.S.2d 402, 404, 167 Mlsc. 656. 

18 C.J. p 108 note 18 [a] (8). 
lA Ohoses In action not tnoluded 
In determining whether or/ not a 
bequest couched In the language of 
the quoted phrase passed the con¬ 
tents of a small safe found in the 
house and containing Jewelry, sav¬ 
ings bank books, and insurance poli¬ 
cies, having a surrender or transfer 
value, the court held the articles of 
Jewelry embraced by the phrase but 
not the savings bank books or Insur¬ 
ance policies, since choses in ac¬ 
tion are not to be considered as con¬ 
tents of a house.—Old Colony Trust 
Co. V. Hale, Mass., 18 N.E.2d 432, 483, 
484. 

lA **Ptoinlse to pay“ equivalent 
R.L—Douglass V. Hennessy, 8 A. 213, 
7 A. 1, 10 A. 583, 684, 16 HI. 272, 
quoting Anonymous, 8 Leon. 119, 
74 Reprint 679. 
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Other phrases: “Contentions possession/’24 
“contentions siiit .”26 

COiniENTHEin!. The word has been held syn- 
onymons with *T)enefit^’ see Benefit 10 C.J.S. p 
339 note 80, “comfort” see Comfort 15 C.J.S. p 244 
note 31, “consolation,” “ease,” “enjoyment,” ‘fiiap- 
piness,” ^‘pleasure,” and “satisfaction.”^^ 

OONTEB or OONTBE. Against.^^ 

OONTEEMDTOTJS. Adjacent, adjoining, ootermi- 
nons, having a common bonndary.28 

CONTEST. 

As a Nonn 

It is defined generally by the Standard Diction¬ 
ary as meaning the act of contestingand jndi- 
'■cially, as meaning, in its ordinary sense, earnest 
stm^le for superiority, defense, victory, etc.; com¬ 
petition; emnlation; strife or argnment.so In its 
legal sense, the word varies in meaning and, de¬ 


pending on the circnmstances of its use, it may be 
employed to designate a litigation an action 
brought or defense interposed in litigation an 
action to rescind as distinguished from a defense 
seeking construction of an instrument a proceed¬ 
ing in the courts where the parties are actually at 
grips with issues joined a suit;36 a trial, judg¬ 
ment and adjudication; in short, legal opposition 
pressed home to a decision;*® some affirmative or 
defensive action in court as distinguished from a 
mere denial of liability;*'^ also a proceeding where 
the number of applicants for an official designation 
exceed the number to be selected;*® a hearing with 
investigation into conflicting claims.*® It may 
have reference to a present contest in court as dis- 
tiz^ished from a notice of repudiation or of a 
contest to be waged thereafter,^® or to legal action 
by or in judicial proceedings, as distinguished from 
affirmative action outside of eourt.^i As used in 
constitutions, statutes and the like, “contest” is a 
word of art and has a distinct, defined meaning,^* 


Jurisdiction, in contradistinction to 
what is called Its “voluntary" Juris¬ 
diction, which is exercised In the 
granting of licenses, probates of 
wills, dispensations, faculties, eta" 
—Black LuD. 

OL N.J.—Lehigh Valley R. Co. v. 

MoForlan, 48 N.J.Law 606, 622. 
sa, Eng.—^Talyaz Huslan EZban v. 

Munshl Prag Narain, 23 T.L.R. 406. 
as. W.Va—National Surety Co. v. 

Jarrett, 121 SJBL 291, 296, 95 W.Va. 

420. 

87. Stimson L. Gloss. 

88. Black L.D. 

S9l Dszivatlon 

The word is said to be derived 
from two Latin words, the prefix 
“con" indicating together and the 
noun “testor" or the verb “testo" 
meaning respectively a w*ltness and 
to testify.—In re Cronin's Will, 267 
N.T.S. 496, 602, 148 Mlsa 669. 

Xa the dvil law 

"In the dvil law, ‘contest’ meant 
the statement and answer of the 
plaintfft and defendant thus bringing 
the case before the Judge, copducted 
usually in the presence of witnesses. 
This sense Is retained in the Canon 
law. A cause is said to be contesta- 
ta when the judge begins to hear the 
cause after an account of the claims, 
given not through pleadings, but by 
statement of the plalntiS and answer 
of the defendant"—^In re Cronin’s 
Will, supra. 

The Bomsa, "oontsitatlo” 

"From the viewpoint of the law, a 
contest in its proper meaning is still 
the contestatlo of the Romans, or 
something close thereto. The word 
ia redolent of association with wdt- 


nesses and writs.”—Killian v. Metro- 
poUtan Life Ins. Co., 166 N.B. 798. 
800, 261 N.T. 44—In re Cronin’s Will, 
257 N.T.S. 496, 603, 143 Misc. 659. 

30. Okl.—Reliance Life Ins. Co. v. 
Thayer, 203 P. 190, 192, 84 OkL 
238, quoting Webster Int D. 

Separate appUostlons fox same land 
"A contest arises when two per¬ 
sons make separate applications to 
purchase the same state land, if the 
land is still open to location.”—Mil¬ 
ler V. Engel, 86 P. 159, 160, 8 Cal. 
App. 326. 

31. Ky.—^Pratt v. Breckinridge, 66 
S.W. 186, 142, 112 Ky. 1, 23 Ky. 
Law 1856. 66 S.W. 406, 23 Ky.Law 
1858. 

3B. N.T.—^Mutual Life Ins. Co. of 
New Tork v. Kessler, 290 N.T.S. 
891, 892. 160 Mlsa 643. 

Sluilaxly expxsaied 

(1) “Some affirmative or defensive 
action taken in court.”—John Han¬ 
cock Ii^iut. Life Ins. Co. v. Snyder, 
3 N.E.2d 898, 901, 62 Ohio App. 438. 

(2) "A litigation, requiring Judi¬ 
cial action either by means of a suit 
in equity or defense to a suit at law." 
—Hamlschfeger Sales Corporation v. 
National Life Ins. Co., C.C.A.Wls., 72 
F.2d 921, 922. 

(8) "Avoiding, or seeking to avoid, 
the obligation of a contract by action 
or defense.” 

N.T.—^Killian v. Metropolitan Life 
Ins. Co., 166 N.E. 798, 800, 251 N.T. 
44. 

Pa.—^Prudential Ins. Co. of America 
V. Ptohldes, 186 A. 886, 889, 122 
Pa.Super. 469. 

33 ;, ind.—Guardian Life Ins. Co. of 
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America v. Barry, 10 N.E.2d 614, 
619. 

■B4. Utah.—Tracy Loan & Trust Co. 

V. Mutual Life Ins. Co. of New 
Tork, 7 P.2d 279, 280, 79 Utah 33. 

Similarly expressed 
"An appropriate proceeding in 
court within the time limited.” 
U.S.—Philadelphia’ Life Ins. Co. v. 

Burgess, D.C.S.C, 18 F.2d 599, 603. 
Fla.—Prudential Ins. Co. of Amer- 
l<}a V. Prescott. 176 So. 876. 880. 
3& N.T.—Travelers' Ins. Co. v. 
Snydecker, 216 N.T.S. 276, 277, 127 
Misc. 66. 

36. N.T.—In re Cronin’s Will, 267 
N.T.S. 496, 603, 143 Misc. 659. 

37. U.S.—Rose v. Mutual Life Ins. 
CIO. of New Tork, GC.A.Ky., 19 F. 
2d 280, 282. 

3& Iowa.—Bailey y. Lizer, 266 N. 

W. 618, 619. 

39. D.C.—Wilbur V. U. S. ex reL 
Stuart, 63 r.2d 717,' 720, 60 App. 
D.C. 299. 

40. U.S.—^American Life Ina Co. v. 
Stewart, Kan., 67 S.CL 877, 379, 300 
U.S. 203, 81 L.Ed. 606, 111 A-L. 

R. 1268. 

Conn.—New Tork Life Ins. Co. v. 
Rigas, 168 A. 22, 24. 117 Conn. 437, 
91 A.L.R. 1122. 

Pa.—^Mutual Life Ins. Co. of New 
Tork V. Bamford, 200 A. 907, 912, 
132 Fa.Super. 255. 

41. U.S.—New Tork Life Ina Co. v. 
Hurt, C.C.A.Kan., 36 F.2d 92, 96. 

40. Ky.—Pratt v. Breckinridge, 66 

S. W. 136, 142, 112 Ky. 1. 23 Ky. 
Law 1366, 66 S.W. 405, 23 Ky.Law 
1868. 

N.T.—In re Cronin’s Will, 267 N.T.S. 
496, 608. 143 Misa 559. 
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importing litigation,and implying action, some¬ 
thing more than mere threats,the existence of a 
plaintiff and a defendant, and a thing in contro¬ 
versy; and when it is decided, it is or should be, 
decided on evidence, and the decision is a jndg- 
ment.45 

On the other hand, depending on the connection in 
which the word is used, “contest” has been held not 
to include an action seeking enforcement of a con¬ 
tract according to its terms,an adjustment of the 
amount due under the terms of a contract,a let¬ 
ter rescinding a contract,^^ a making of a claim 
against an estate,^^ a mere expression of a desire* 
that an attack by others against the probate of a 
will might succeed,^® a preliminary proceeding to 
determine one’s right to contest,® i a requirement 
that facts shall be shown on which liability ac¬ 
crues under the terms of a ootttraet,®^ a suit to 
reform a contract,®^ and testimony by an unwilling 
party to proceedings for construction of a wiU.®^ 
“Contest” has been distinguished from ^hrepudia- 
tion.”®® 

For the use of the word as related to elections 
see the C.J.S. title Elections §§ 245>'322, also 20 CJ. 
p 209 note Ol-p 274 note 88; as used in connection 
with the incontestibility clause of an insurance pol¬ 
icy see the CJ.S. title Insurance § 747, also 32 CX 


p 1357 note 64-p 1358 note 70, also 37 C.J. p 640 
note 56-p 641 note 58; and with relation to will 
contests see the CJ.S. title Wills § 322, also 68 
C.J. p 900 note 33-p 901 note 53, and § 327, also 
68 C.J. p 924 note 53-p 926 note 92. 

Phrases: “Actual contest” see Actual 1 C.J.S. p 
1440 note 92, “contest before probate,”®® and “pend¬ 
ing contest or protest;”®^ and also adjectively “con¬ 
test statute.”®® 

As a Verb 

To call in question, to challenge, contend, contro¬ 
vert, debate, dispute, or litigate;®® to make a sub¬ 
ject of contention, dispute, or litigation;®® to 
oppose, to strive to win or to hold;®i and, more 
specifically, to defend, as a suit or other judicial 
proceeding, to dispute or resist, as a claim, by a 
course of law.®® “Contested,” used adjectivdy, has 
been compared with, and distinguished from, 
“doubtful.”®® 

Phrases: “Content or attempt to contest,”®^ 
“right to contest,”®® “take steps to contest this 
will,”®® and “to ^contest’ payment ;”®7 also “con¬ 
tested only by a surviving husband, wife, child, de¬ 
scendant, or parent,”®® ^4n all eases wherein the con¬ 
stitutionality ... of a tax ... is contest¬ 
ed,”®® “person whose right was contested,”'^® “should 


4a U.S.—Chun Nglt Ngan v. Pru¬ 
dential Ins. Co. of America, C.C.A. 
Hawaii. 9 F.2d 840, 341. 

Utah.—Tracy Loan & Trust Co. v. 
Mutual Life Insurance Co. of New 
York, 7 P.2d 279, 288,* 79 Utah 88. 
44. N.Y.—Killian v. Metropolitan 
Life Ins. Co., 168 N.EL 798, 800, 261 
N.T. 44. 

Pa.—Prudential Ins. Co. of America 
V. Ptohldes, 186 A. 886, 889. 122 
Pa.Super. 489. 

46. Ky.—Pratt v. Breckinridge, 66 
S.W. 186, 142, 112 Ky. 1, 28 Ky. 
Law 1356, 66 S.W. 405. 28 Ky.Law 
1858. 

4a N.T.—Murphy v. Travelers' Ins. 
Co., 284 N.T.S. 278, 280, 184 Mlsc. 
238. 

47. Miss.—Messina v. New York 
Life Ins. Co., 161 So. 462, 464, 178 
Miss. 378. 

ia Utah.—Tracy Loan & Trust Co. 
y. Mutual Life Insurance Co. of 
New York, 7 P.2d 279, 282, 79 Utah 
88 . 

48. N.Y.—In re Cronin's WlU, 267 
N.Y.S. 4^6. 618, 143 Misc. 559, cit¬ 
ing Corpus ffnxis, 

Ba CaL—^Lobb v. Brown, 281 P. 
1010, 1014, 208 CaJ. 476. 

fil. N.T.—In re Krlanger’s Estate, 
264 N.T.S. 246, 349, 284 App.Div. 
84. 


aa. U.S.!^tavTos v. U. S., D.a 
Wash., 3 P.Supp. 218, 217. 

6a N.J.—^E<iaitahle Life Assur. Soc. 
of United States v. Rothstein, 196 
A. 723, 724, 123 N.J.Bu. 606. 

64h N.J,—Federal Trust Co. v. Ost, 
183 A. 880, 840, 120 N.J.Eq. 48. 
sa N.T.—Killian v. Metropolitan 
Life Ins. Co., 166 N.E. 798, 800, 
261 N.T. 44. 

sa Cal.—In re Hoover’s Estate, 85 
P.2d 188, 191, 189 Cal.App. 763. 

67. U.S.—Lane v. Hoglund, D.C., 87 

S. Ct. 658, 669, 244 U.B. 174, 61 L. 
Ed. 1066. 

6a ‘*Becoiuit statute” ooutxasted 
Mont-^tate ex rel. Peterson v. Dis¬ 
trict Court of Ninth Judicial Diet 
in and for Teton County, 86 P.2d 
403, 404. 

58, Ala.—^Paxks v. State, 18 So. 756, 
769, 100 Ala. 634. 

Ark.—Ellsworth v. Arkansas Nat 
Bank, 109 S.W.2d 1258, 1262. 
Ind.—Robertson v. State, 10 N.E. 682, 
648, 109 Ind. 79, 116. 

N.T.—In' re Sonderllng’s Will, 288 
N.T.S. 568, 676, 167 Mlsc. 281. 

18 C.J. p 110 notes 41-48, 46, 49. 
sa Ark.—Ellsworth v. Arkansas Na¬ 
tional Bank, 109 S.W.2d 1268, 1262. 
Ind.—Robertson v. State, 10 N.B. 582, 
648, 109 Ind. 79, 116. 

N.T.—In re Sopderllnrs Will, 288 N. 

T. S. 668, 676. 167 Misc. 281. 
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Tex.—Oxford v. Frank, 70 8.W. 426, 
429, 30 Tex.CivALpp. 848. 

8L Ala.—Parks v. State, 18 So. 766, 
769, 100 Ala. 684. 

Ind.—^Robertson v. State, 10 N.E. 
682, 648, 109 Ind. 79,^116. 

68. Ark.—^Ellsworth v. Arkansas Na¬ 
tional Bank, 109 S.W.2d 1258, 1262. 

13 C.J. p 110 notes 47, 48. 

63, Ga.—Maynard v. Cleveland, 76 
Ga. 62, 71. 

64. Cal.—In re Hill's Estate, 169 P. 
871, 872, 176 Cal. 619. 

06. U.S.—^Dudgeon v. Mutual Ben. 
Health & Accident Ass'n, C.C.A.W. 
Va., 70 F.2d 49, 61. 

"Right to cancel" distinguished see 
Cancel 12 C.J.S. p 937 note 28. 

66. N.J.—re Simson’s Estate, 196 
A. 461, 464, 16 N.J.Mlac. 181. 

67. U.B.—U. S. v. Patryas, HL, 68 
S.Ct. 661, 653, 656, 803 U.S. 841, 82 
L.Ed. 888. 

66. N.T.—In re Sonderllng’s Will. 
283 N.T.S. 668, 672, 167 Mlsc. 281. 

69. La.—State v. Whitehead Motor 
Co., 154 So. 912, 913, 179 La. 710— 
Boagni v. Mayor and Board of Al¬ 
dermen of City of Opelousas, 149 
So. 494, 496, 177 La. 835. 

i 70. Mont.—State ex reL Stone v. 
District Court of Ninth Judicial 
Diet In and for Glacier County, 68 
I P.2d 147. 149, 103' Mont 616. 



CONTEST-CONTIGUOUS 


11 C.J.8. 


this will ever be contested,”'^! and, as a participial 
adjective, “contested election” see the C.J.S. title 
Elections § 245, also 20 C.J. p 20Sf note 62-p 210 
note 80, “contested elections of all public officeTs,”'^^ 
“contested or doubtful clainis,”^^ and “contested 
probate and also “a contesting of the policy,”^® 
and “contesting the vaHdity.”^® 

GOITTESTANT. It has been held in a particular 
connection that a “contestant” is ordinarily one 
filing, or joining m filing, objections, and that, in 
the absence of this formality, the term implies acts 
or conduct amounting to more than a sympathetic 
interest in the favbrable result of the contest^^ 
As applied to election contests see the OJ.S. title 
Elections § 261, also 20 C.J. p 222 note 30-p 223 
note 47, and will contests see ^the 0.J.S. title Wills 
§ 366, also 68 C J. p 955 notes 11-19. 

Phrase: “Against the contestants.”"^* 

OONTESTATIO LITIS. In old English law, com¬ 
ing to an issue; the issue so produced. In Eoman 
law, contestation of a suit, the framing an issue, or 
joinder in issue."^* 

CONTESTATIO UTIS EQET TEEMEKTOS OON- 
TBADIOTABIOS.80 

GONTESTATIOZiT. An issue of controversy,*^ 
Contesiation of suit. In an ecclesiastical cause, 


that stage of the suit which is reached when de¬ 
fendant has answered the libel by giving in an alle¬ 
gation.** 

OOlTtEXT. Defined by Webster International Dic¬ 
tionary as the part or parts of something written 
or printed which precede or follow a text or quoted 
sentence, or are so intimately associated with it as 
to throw light on its meaning. It is the basis of a 
general principle of legal interpretation,** applied 
in the law of contracts, statutes, and wills see the 
CJ.S. titles Contracts § '301, also 13 C.J. p 631 
note 71, Statutes § 348, also 69 C.J. p 1001 note 75- 
p 1004 note 87, and Wills § 611, also 69 C.J. p 84 
note 36-p 85 note 43. 

GOUTTIGUOnS. A word of Latin derivation, vari¬ 
ously said to be from the words “eon” and “tan- 
gere,”** and from “contiguus,” akin to “contin- 
gere,” meaning to touch on all sides.** It is a rela¬ 
tive term, depending considerably on the context 
and the subject under consideration;** and it has 
been construed variously by courts -according to cir¬ 
cumstances.*^ 

In what may be called its primary sense, “con¬ 
tiguous” has b^ defined as meaning immediately 
successive;** in actual, close, or actual or close, 
contact.** Likewise, “contiguously” has been defined 


71. Ark.—Mlsworth ▼. Arkansas 
National Bank, 109 S.W.2d 1268, 
1260. 

72. Mo.—State ex reL McDonald v. 
Lollis, 33 S.W.2d 98, 100, 826 Mo. 
644. 

73. Ga.—Maynard v. Cleveland, 76 
Oa. 62, 71. 

74 A trial wltb witnesses 
“The trial with witnesses for and 
agsdnst the issues with, an examina¬ 
tion and erosB-examlnation of the 
witnesses becomes a contested pro¬ 
bate. A contested probate Is a trial 
of an issue of fact. If the court or 
clerks only examine the state wit¬ 
nesses to the paper writing to satisfy 
themselves as to the genuineness of 
the paper writing, then it is not a 
contested probate.”—In re Cronin's 
Will, 257 N.T.S. 496, 510, 148 Mlsc. 
569. , , 

76. Wash.—Pactao Mut Life Ins. 
Co. of California v. Fishbaefc, 17 P. 
2d 841, 842, 171 Wash. 244. 

7& La.—McCutcheon v. City of 
Shreveport, 102 So. 876, 876, 157' 
La. 699. 

' 77. Iowa.—Haradon v. Clark, 180 N. 
W. 868, 190 Iowa 798. 

78. N.T.—In re. McLean, 167 N.T.S. 
666, 667, 180 App.Dlv. 268. 


79. Black L.D. 

80. A maxim meaning “An Issue re¬ 
quires terms of contradiction.” That 
is to say "To constitute an issue, 
there must be an aflElrmative on one 
side and a negative on the other.”- 
Black L.D. 

81. Wharton L. Lex. ■ . 

82. Black L.D. 

83. Xa mla of ooxurtmotion 

“It Is the general principle of le¬ 
gal interpretation that a passage or 
phrase is not to be understood ab¬ 
solutely as If it stood by itself, but 
Is to be read In the whole of the con¬ 
text, I. e., in its connection with the 
general composition of the instru¬ 
ment. ... It not unfrqqucntly 
happens that two provisions of an 
instrument are conflicting: each Is 
then the context of the other, and 
they are to be taken together and 
are understood as to harmonize with 
each other so far as may he, ,and to 
carry out the general Intent of the 
Instrument”—State v. Heyer, 98 A. 
418, 414, 89 N.J.Law 187, Ann-Cas. 
1918D 284. ^ 

84 Va.—Holston Salt & Plaster Co, 
V. Campbell, 16 S.EL 274, 89 Va. 
896. 


Co., 1X9 N.W. 1041, 1048, 18 N.D. 
246. 

84 Tex.—McDaniel Bros. v. Wilson, 
Clv.App., 45 S.W.2d 293. 297, quot¬ 
ing OorpuB JozIb. 

18 aJ. P 112 notes 72, 78. 

87. Wis.—Northern Pac. R. Co. v. 
Douglas County, 180 N.W. 246, 248, 
146 Wis. 288. 

84 Mont.—Oregon Mortg. Co. v. 
Dunbar, 289 P. 669, 660, 87 Mont 
603, 78 A.L.R. 113. 

89. Ala.—Grimsley v. First Ave. 
Coal & Lumber Co., 116 So. 90, 91, 
217 Ala. 169. 

Iowa.—Smith v. Blalrsburg Inde¬ 
pendent School Diet, 169 N.W. 
1027, 1028, 179 Iowa 500. 

Ky.—Parsons v. DUs, 189 S.W. 1168, 
1169, 172 Ky. 774, Ann.Caa.l918B 
796. 

MIsa—Wllkerson v. Harrington, 76 
So. 668, 664, 116 Miss. 637. 

Mont—Oregon Mortg. Co. v. Dun¬ 
bar, 289 P. 668, 660, 87 Mont 608, 
73 A.LR. 118. 

Ohio.—City of Cleveland v. Public 
Utilities Commission of Ohio, 200 
N.H. 766, 769, 180 Ohio St 603. 
Tex.—Elliott Common Sdhool Dis¬ 
trict No. 48 V. County Board of 
School Trustees, Clv.App., 76 S.W. 
2d 786, 789, citing Oozpns Jtuls. 

18 C.J. p 111 notes 69-6L 


86. N.D.—Oiiffln v. Denison Land | 
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as meaning in contact witli;80 joining;^! touch¬ 
ing touching along a considerable part or the 
whole of one sidej^^ touching or joining at the edge 
or boundary uninterrupted eonneotion.85 

In what may be described as its secondary sense, 
the word has been defined as meaning close togeth¬ 
er;®® in close proximity to;®^ near or near to,®® 
although not in contact;®® neighboring, bordering, 
or joining 1 

Also, "contiguous” has been defined in terms 


which have been held to connote either contact or 
nearness, depending on their use, such as adjacent,® 
adjoining or lying adjoining;® and to express com¬ 
pactness as well as contiguity,^ but not such a physi¬ 
cal connection as fronting on the same street.® 

When- applied to lands, “contiguous” as ordina- 
.rily used carries the idea that they actually touch 
each other,® and implies something more than a 
single common point of contact.^ It has been said 
that primarily the word does not imply territory or 


90. U.S.—U. S. V. Hunter, C.C.A. 
Fla., 80 r.2d 968, 969. 

Mont—Oregon Mortg. Co. v. Dunbar, 
289 P. 659, 660, 87 Mont 60S, 73 A. 
L.R. 118. 

91. Iowa.—Smith v. Blairaburg In¬ 
dependent School Diet. 160 N.W. 
1027, 1028, 179 Iowa 600. 

93. U.S.—U. S.' V. Hunter, C.C.A.Fla., 
80 F.2d 968, 969. 

Ga.—Morris v. Gibson, 134 S.1L 798. 
35 Ga.App. 689. 

Iowa.—Smith v. Blalrsburg Inde¬ 
pendent School Dist, 169 N.W. 
1027, 1028, 179 lowa 600. 

Wrti. —^L lnn County Bank v. Hopkins, 
28 'P. 606, 47 Han. 580, 27 Ain.S.B. 
809. 

Ky.—Parsons v. Dlls, 189 S.W. 1158, 
1159, 172 Ey. 774, Ann.Ca8.1918E 
796. 

Miss.—Wllkerson v. Harrington, 76 
So. 563, 664, 115 Miss. 687. 

Mont—Oregon Mortg. Co. v. Dunbar, 
289 P. 569, 660, 87 Mont 603, 73 
A.L.R. 118. 

Ohio.—City of Cleveland v. Public 
Utilities Commiesion of Ohio, 200 
N.E. 766, 769, ISO Ohio St 608. 

S.C.—Wilson V. Greenville County, 96 
S.K 801, 302, 110 S.C. 821. 

Tex—^Elliott Common School Dist. 
No. 48 V. County Board of .School 
Trustees, Clv.App., 76 S.W.2d 786, 
789—^Miller v, School Trustees of 
Milam County, Clv.App., 52 S.W.2d 
806, 808. 

13 C.J. p 111 note 68. 

98. Ala.—Tallapoosa Lumber Co. v. 
Copeland, 184 So. 658, 669, 223 
Ala. 41, 75 A.L.B. 1326. 

Blmllarly eaepressed 

(1) "Touching along a considera¬ 
ble- line." 

Ky.—Parsons v. Dlls, 189 S.W. 1158, 
1159, 172 Ky. 774, Ann.Cas.l918E 
796. 

Pa.—In re Valley Forge Park, 14 
Montg. Co. 129, 181. 

(2) "Touching entirely on one 
side."—^Peverelly v. People, 8 Park. 
Cr.„N.T., 69, 69, Quoting Crebb Eng. 
Syn. 

94 HL—People V. Young, 188 N.E. 

698, 694, 801 HL 67. 

Mont—Oregon Mortg. Co. v. Dunbar, 
289 P. 569, 660, 87 Mont 608, 73 
A.L.B. 113. 


|N.D.—Grlffln v. Denison Land Co., 
119 N.W. 1041, 1043, 18 N.D. 246. 
Slmllaxly expressed 
(1) "Included within an unbroken 
boundary line.”—Miller v. School 
Trustees of Milam County, TexCiv. 
App., 62 S.W.2d 806, 808. ‘ 

<2) "Meeting or joining at the sur¬ 
face or border.*’—Bmith v. Blairsburg 
Independent School Dist, 159 N.W. 
1027, 1028, 179 Iowa 600. 

13 C.J. p 111 note 67. 

(8) "Touching one another so that 
all may be included in a common 
boundary line without any interven¬ 
ing spaces."—Beard v. Marshall, Tex 
Civ.App.. 32 S.W.2d 486, 600. 

95. Tex—^Elliott Common School 

District No. 48 v. County Board 
of School Trustees, Clv.App., 76 
S.W.2d 786, 789, citing Corpus la- 
rls. 

96» Iowa.—Smith v. Blairsburg In¬ 
dependent School Dist., 169 N.W. 
1027, 1028. 179 Iowa 600. 

N.D.—Grlffln v. Denison Land Co., 
119 N.W. 1041, 1048, 18 N.D. 246. 

97. N.T.—Arkell v. Commerce Ina 
Co.,' 69 N.Y. 191, 193, 26 Am.R. 
168—Gordon v. Automobile Club of 
America, 167 N.T.S. 686, 687, 101 
Mlsc. 724. 

98. Iowa.—Smith v. Blairsburg In¬ 
dependent School Diet., 169 N.W. 

1027, 1028, 179 Iowa 600. 

Ky.—Parsons v. DUs, 189 S.W. 1158, 
1169, 172 Ky. 774, Ann.CaB.1918E 
796, 

Miss.—Wilkerson v. Harrington, 76 
So. 668, 664, 115 Miss. 637. 

N.Y.—Gordon v. Automobile Club of 
America, 167 N.Y.S. 686, 687, 101 
Mlsc. 724. 

13 C.J. p 111 note 62. 

99. Ala.—Grlmaley v. First Ave. 
Coal & Lumber, 116 So. 90, 91, 217 
Ala. 159. 

1. Ala.—Grlmsley v. First Ave. Coal 
& Lumber, supra. 

Iowa.—Smith v. Blairsburg Independ¬ 
ent School Diet, 159 N.W. 1027, 

1028, 179 Iowa 600. 

Ky.—Parsons v. Dils, 189 S.W. 1168, 
.1169, 172 Ky. 774, Ajan.CaB.1918E 
796. 

18 C.J. p 111 note 64. 
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8. Iowa.—Smith v. Blairsburg Inde¬ 
pendent School Dist., 169 N.W. 
1027, 1028, 179 Iowa 600. 

Ky.—Parsons v. Dlls, 189 S.W. 1168, 
1159, 172 Ky. 774, Ann.Cafl.l918B 
796. 

Miss.—Wilkerson v. Harrington, 76 
So. 563, 564. 116 Miss. 637. 

S.C.—Wilson V. Greenville County, 
96 B.R 801, 802, 110 S.C. 321. 

IS C.J. p 110 note 68. 

3. Ala.—Grlmsley v. First Ave. Coal 
& Lumber, 116 So. 90, 91, 217 Ala. 
169. 

Ark.—Clements v. Crawford County 
Bank, 40 S.W. 182, 183, 64‘Irk. 7, 
62 Am.S.R. 149. 

Ky.—^Parsons v. Dlls, 189 S.W. 1168, 
1169, 172 Ky. 774, Ann.Cas.l918B 
796. 

Mlsa—Wilkerson v. Harrington, 76 
So. 663, 564, 115 Miss, 637. 

Mont—Oregon Mortg. Co. vi Dunbar, 
289 P. 659, 660, 87 Mont 608, 78 A. 
L.R. 113. 

13 C.J. p 111 note 66. 

4 Ill.—People V. Klrkham, 183 N.B. 
696, 898, 301 Ill. 46—People v. 
Young, 133 N.E. 693, 694, 801 Ill. 
67. 

5. Distant pazoal on same street 

"It is intimated that, because an 
avenue runs along one side of these 
parcels and a county road on the oth¬ 
er side, these constitute such a phys¬ 
ical connection as makes the parcels 
contiguous, but it this were so, it 
would make a parcel contiguous, al¬ 
though in fact live miles away, If 
the road or street ran that dis¬ 
tance. We know of no case that has 
carried the doctrine of contiguity 
longitudinally to any extent.”—Cab- 
ler V. Alexander, 224 P. 1076, 1080, 
111 Or. 267. 

6. N.Y.—Homac Corporation v. Sun 
Oil Co., 244 N.Y.S. 51, 64, 187 Mlsc. 
661. 

7. U.S.—^AnvU Hydraulic & Drainage 
Co. V.. Code, Alaska, 182 F. 205, 
206, 106 aC.A. 46. 

Kan.—^Llnn County Bank v. Hopkins, 
28 P. 606, 47 Kan. 680, 27 Ain.S.B. 
809. 

La,—Edwards v. Carr, 137 So. 687, 
689, 19 La.App. 827. 

IS GJ. p 112 note 70 [b], [c]. , 
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districts separated by other territory,^ hot that 
secondarily, as sometimes used, it may contemplate 
nearness but with intervening spaces.® Depending 
on the particular circumstances of its use, "con¬ 
tiguous” has been held to include tracts of land 
which comer with each other,and, with reference 
to the beach or ocean front, a tract of land wholly 
surrounded by the waters of the ocean.^^ 

For uses of the word with reference to the organi¬ 
zation of school districts see the C J.S. title Schools 
and School Districts § 31, also 56 C.J. p 208 note 
49-p 209 note 72, to special assessments for local 
improvements see the C.J.S. title Municipal Cor¬ 
porations § 1350, also 44 C.J. p 548 note 3-p 649 
note 10. 

"Contiguous” has been said to be synonymous 
with "abutting on,”^® and has been compared with, 
or distinguished from, “adjacent” see Adjacent 1 
C.J.S. p 1466 notes 87, 92, “adjoining,”13 “annex¬ 
ed,”!* and “tributary.”!^ 

Contiguous angles. Such angles as have one leg 
common to both angles.!® 

Contiguous lots. Lots that are bounded and de¬ 
scribed on the recorded plats of cities and towns 
(where there is any such platting), and such as 
lie adjacent or adjoining to each other.!^ The 


phrase has been held not to include lots that are 
.separated from each other,!® but also it has been 
held that the phrase does include contiguous lots, 
even though divided into half lots separated from 
each other as to ownership.!® 

Contiguous territory. Territory touching, adjoin¬ 
ing and connected, as distinguished from territory 
separated by other territory.®® This is the ordinary 
and plain meaning of the words, a meaning that 
does not imply territory near by, in the neighbor¬ 
hood or locality of.®! The phrase has been held to 
include territories not separated by intervening 
lands, although separated from each other by wide 
reaches of navigable deep water,®® and not to in¬ 
clude two separate tracts of land connected by a 
narrow strip of land used as a subterfuge to make 
them contiguous withm the requirements of a stat- 
hte.®® 

Other phrases: "Adjacent or contiguous proper¬ 
ty” see Adjacent 1 C.J.S. p 1467 note 9, “adjoining 
or contiguous” and "adjoining or contiguous prop¬ 
erties” see Adjoin 2 C.J.S. p 3 notes 23, 24, “ ‘ad¬ 
joining or contiguous^ to the excavation,”®* ."ad¬ 
joining or contiguous walls,”®® “boundaries of the 
contiguous territory,”®® "building contiguous there- 
tb,”®*^ "contiguous and compact territory,”®® "con- 


A Tex.—^Elliott Common School Dis¬ 
trict No. 48 V. County Board of 
School Trustees, Clv.App., 76 S.W. 
2d 786, 786, citing Ck)rpaB Juris. 

9. Tex.—^McDaniel Bros. v. Wilson, 
Clv-App., 45 S.W.2d 298, 297. 

13 C.J. p 111 note 62 [a], [h]. 

FahUo street or alley Intervening 
Under particular circumstances, 
“contiguous” Is "construed to mean 
that the properties are Quite near 
to each other, separated hy no other 
property which can be put to a pri¬ 
vate use, like a public street or a 
public alley."—Homac Corporation v. 
Sun Oil Co.. 244 N.T.S. 51, 54, 137 
Misc. 661. 

la Ga.—Morris v. Gibson, 134 S.E. 

796, 35 Qa.App. 689. 

Ky.—Parsons v. Dlls, 189 S.W. 1158, 
1159. 172 Ky. 774, Ann.Cas.l918E 
796. 

Miss.—Wilkerson v. Barrington, 76 
So. 663, 664, 116 Miss. 637. 

Mont—Oregon Mortg. Co. v. Dunbar, 
289 P. 659. 560, 87 Mont 603, 73 
A.L.R. 113. 

11. N.J.—Bew V. Ventnor City, 80 
A. 28, 29. 81 N.J.Law 207. 

U. Idaho.—^Reynard v. City of Cald- 
weu, 42 P.2d 292, 296, 56 Idaho 
342—^Amsbary v. City of Twin 
Falls. 200 P. 728. 724, 84 Idaho 
818. . 


13. Maas.—Devoe v. Commonwealth, 
8 Mete. 316. 326. 

See also Adjoin 2 C.J.S. p 1 note 89. 
lA. Tax.—Elliott Common School 
District No. 48 v. County Board of 
School Trustees, Civ.App., 76 S. 
W.2d 786, 789, citing Corpus Juris. 
16. Idaho.—Reynard v. City of Cald¬ 
well, 42 P.2d 292, 296, 56 Idaho 
842—^Amsbary v. City of Twin 
Falls, 200 P. 723, 724. 84 Idaho 
313. 

16. N.D.—Griffin v. Denison Land 
Co., 119 N.W. 1041, 1048, 18 N.D. 
246. 

17. Mo.—Bulger v. Robertson, 60 
Mo.App. 499, 604. 

la Ill.—Culver V. Waters, 93 N.B, 
747, 748, 248 HL 168. 

Mo.—Bolen Coal Co. v. Ryan, 48 Mo. 
App. 512, 516. 

19. Mo.—^Bulger v. Robertson, 60 
Mo.App. 499, 503. 

aa Ala.—State v. Masters, 93 So. 

14. 16, 207 Ala. 824. 

N.T.—SherrUl v. O’Brien, 81 N.B. 
124, 131, 188 N.T. 185, 117 Am. 
S.R. 841. 

18 C.J. p 112 note 80 [a]. 

Actual contact Implied 
“The word ‘contiguous’ has the pri¬ 
mary meaning of actual contact or 
uninterrupted connection, and does 
not imply territory or districts sep¬ 
arated by other territorT.”-BUiott 

180 


Common School Dist No. 48 v. Coun¬ 
ty Board of School Trustees, Tex.Clv. 
App., .76 S.W.2d 786, 789. 

Crossed by highway or railroad 
“We think that contiguous lands 
are those that are adjacent or ad¬ 
joining and that a solid body of land 
is not rendered non-contiguous by 
the fact that It is crossed by a high¬ 
way or a railroad."—Duval Cattle Co. 
V. Hemphill, C.C.A.Pla., 41 F.2d 483, 
438, citing Corpus Juris. 

31. N.T.—Sherrill v. O’Brien, 81 N. 
E. 124, 131, 188 N.Y. 186, 117 Am, 
S.R. 841. 

33. Mich-—Houghton County v. Sec¬ 
retary of State, 52 N.W. 961, 963. 
92 Mich. 638, 16 L.ILA 432. 

33. HI.—Wild V. People, 81 N.E. 707, 
708, 227 Ill. 666. 

84. Tex.—McDfiuiiel Bros. v. Wilson, 
Civ.App., 46 S.W.2d 293, 297. 

35. N.Y.—Gordon v. Automobile 
Club of America, 167 N.Y.S. 686, 
587, 101 Misc. 724. 

86. Iowa.—Smith v. Blairsburg In¬ 
dependent School DisL, 159 N.W. 
1027, 1028, 179 Iowa 600. 

37. Minn.—Olson v. St Paul F. & 
M. Ins. Co., 29 N.W. 126, 36 Minn. 
432, 438, 69 Am.R. 333. 

M. Ill—People V. Dodds, 142 N.B. 
241, 242, 810 IlL 607—People v. 
Simpson, 139 N.B. 890, 893, 308 111- 
418—People v. Drennan, 189 N.B. 
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tiguons countries,”29 “eontignons . . . dis¬ 

tricts,”2® “eontignons or adjacent” see Adjacent 1 
C.J.S. p 1468 note 67, “contiguous or adjacent 
lots,”2^ “contiguous property,”22 “contiguous prop¬ 
erty owners,”22 “‘contiguous’ to the original dis¬ 
trict,”24 “contiguous to the river,”25 “‘contiguous’ 
to the building,”*2 “‘contiguous’ to the street,”27 
“contiguous tracts of land,”* 8 “contiguous wall or 
walls,”* 2 “foreign contiguous territory,”49 “foreign 
territory contiguous to the United States,”4i “im¬ 
mediately contiguous,”42 “landowner contiguous to 
the right of way” see Agriculture § 26 note 28, 
“lands contiguous thereto,”4* “most contiguous 
eounty,”44 and “territory not contiguous.”45 

OONTINKN'OIA. In Spanish law, continency or 
unity of the proceedings in a eause.42 

CONTINENS, In the Roman law, continuing or 
holding together.47 

COMTOiTEKTAL. A generic term in general and 
prevalent use, and defined as meaning pertaining 
to or characteristic of a continent.48 


« Contmental congress. The first national legisla¬ 
tive assembly in the United States, which met in 
1774, in pursuance of a recommendation made by 
Massachusetts and adopted by the other oolonies.49 

Continental currency. Paper money issued un¬ 
der the authority of the continental congress.50 

CONTINENTIA- In old English practice, continu¬ 
ance or connection, applied to the proceedings in a 
cause.5i 

OOETINGEirCT. The quality of being contingent 
or casual, the possibility of coming to pass; also 
an event which may occur;52 a casualty ;52 a mere 
possibility of happening ;54 an uncertain future 
event ;55 some specified time, thing, or event, in the 
future, which may or may not occur ;58 also a for¬ 
tuitous event which comes without design, foresight, 
or erpeetation.57 “Contmgeney” implies futurity,58 
has ,the element of uncertainty and doubt, is in the 
nature of a casualty, accident, or chance, and results 
from an agency, the operation of which is uncer- 
tAin, and is dependent on a possibility and on 


128 129. 307 Ill. 482—People v. 
Cowen. 187 N.H. 888, 888. 306 Ill. 
sad—People V. Graham, 184 N.B. 
67, 60, 301 Ill. 446—People v. Her¬ 
rin, 120 N.B. 274, 277, 284 Ill. 868— 
People V. Thompson, 40 N.B. <307, 
316, 156 HI. 451. 

Ohio.—Board of Education of Warren 
Tp. Rural School Diet, Trumhull 
County, V. Board of Education of 
Warren City School Diet., Trum¬ 
hull County, 167 N.B. 872, 873, 121 
Ohio St. 213. 

S9. U.S.—S. V. Hunter, C.C.A. 

Fla., 80 F.2d 968, 969. 

80l Tex.—Elliott Common School 
DlsL No. 48 V. County Board of 
School Trustees, Civ.App., 76 S.W. 
. 2d 786, 789—Miller v. School Trus¬ 
tees of Milam County, Civ^App,, 62 
S.W.2d 806, 808. 

81, Ala.—Tallapoosa Lumber Co. v. 
Copeland, 184 So. 658, 669, 223 Ala. 
41, 76 AL.R. 1325. 
sa. IlL—Adams County v. Quincy, 
22 N.E. 624, 626, 130 HI. 666, 6 
L.R.A. 166. 

18 C.J. p 111 notes 69 [d], 62 [d]. 
33. La.—Raxdale v. Seip, 82 La.Ann. 
436, 436. 

84. Ark.—Miller v. Seymoi^ir, 245 S. 

W. 811, 166 Ark. 273. 

86. U.S.—New Orleans Water Works 
Co. V. Rivers, La., 6 S.Ct. 278, 276, 
115 U.S. 674, 29 L.Bd. 626—New 
Orleans Water-Works Co. v. Ernst, 
C.C.La., 82 F. 6, 6. 

96. N.T.—Arkell v. Commerce Ins. 
Co., 69 N.Y. 191, 198, 26 Am.R. 
168. 


87. R.I.—Chapman v. Cook, 10 R.L 
304, 807, 14 Am.R. 686. 
sa. N.D.—Grifftn v. Denison Land 
Co.. 119 N.W. 1041, 1043, 18 N.D. 
246. 

3a N.T.—Baxter v. New York Real¬ 
ty Co., 112 N.Y.S. 466, 466, 128 App. 

^ Div. 79. 

40. U.S.—IT. S. V. Hunter, C.C.A 

Fla., 80 F.2d 968, 969. i 

41. U.S.—The Danube, D.C.Or., 65 F. 
993, 996. 

42. Ohio.—City of Cleveland v. Pub¬ 
lic Utilities Commission of Ohio,! 
200 N.E. 706, 769, 180 Ohio St, 603. 

43. Va.—Holston, Salt & Plaster Co. 
V. Campbell, 16 S.H 274, 276, 89 
Va. 396. 

Wash.—State v. Chehalis County Su- 
per.Ct, 106 P. 481, 488, 67 Wash. 
71. 

44. N.Y.—Payne v. O’Brien, 101 N. 
Y.S. 367, 370, 61 Mlsc. 397. 

45. Ark.—Star City Special School 
Dlst V. Common School Diet. No. 
9, 78 6.W.2d 374, 876, 190 Ark. 
288. 

4a Black L.D. 

47. Black L.D. 

4a U.S.—Continental Ins. Co. v. 
Continental Fire Assoc., C.C.Tex., 
96 F. 846, 848. 

49.' Black L.D. 

Odonlei represented, delegates, and 
powers 

“In this Congress all the colonies 
were represented exfcept Qeorgla. 
.The delegates were in some cases 
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chosen by the legislative assemblies 
in the states; in others by the peo¬ 
ple directly. The powers of the Con¬ 
gress were undefined, but It proceed¬ 
ed to take measures and pass reso¬ 
lutions which concerned the general 
welfare and had regard to the in¬ 
auguration and prosecution of the 
war for independence.”—Black L.D, 
sa Black L.D. 

51. Black L.D. 

62. Cal.—Vandegrlft v. Riley, 30 P. 
2d 616, 522, 220 Cal. 840—Verdler 
v. Roach, 31 P. 664, 666, 96 Cal. 467. 
Ill.—People V. Toledo, St L. & W. 
R. Co., 88 N.E. 118, 119, 231 HI. 
126. 

Iowa.—State Bank of Halstad v. Bll- 
Btad, 136 N.W. 204, 207, 162 Iowa 
483. 

53. Cal.—Vandegrlft v. Riley, 30 P. 
2d BIG, 622, 220 Cal. 340—Verdler 
V. Roach, 31 P. 654, 666. 96 Cal. 467. , 

64. 'N.Y.—^In re Terry’s Estate, 112 
N.B. 981. 934, 218 N.Y. 218. 

65. Iowa.—State Bank of Halstad v. 
Bllstad, 186 N.W. 204, 207, 162 
Iowa 433. 

sa Ind.—Devin v. McCoy, 93 NJJ. 

1018, 1014, 48 IndApp. 379. 

N.Y.—Spencer, v. See, 6 RedlSun*. 
442, 447. 

157. Qa.—^American Ins. Co. v. Black, 
168 S.E. 86, 86, 46 Ga.App. 471. 
N.Y.—People v, Yonkers, 89 Barb. 
266. 272. 

58. Mont—^Noyes v. Young,, 79 P. 
1068, 1066, 82 Mont 226. 
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causes which are uudetemiined tw unknowii.®® A 
mere contingency is not sufficient to constitute a lia¬ 
bility,® 0 and does not necessarily imply a present 
interest in any one, contingently or otherwise.®^ 
The term as used in some statutes contemplates 
some unusual or extraordinary eyent in the nature 
of a casualty, which does not happen regularly and 
in the ordinary course of nature®^ or of events.®® 

Other terms compared and distinguished. "Con¬ 
tingent demand,”®^ "contingent estate,”®® and "con¬ 
tingent liability.”®® 

Contingency of a process. In Scotch law, where 
two or more processes are so connected that the 
circumstances of the one are likely to throw light 
on the others, the process first enrolled is consid¬ 
ered as the leading process, and those subsequently 
brought into court, if not brought in the same di¬ 
vision, may be remitted to it, "ob contingentiam,” 
on account of their nearness or proximity in eharac- 
tffic to it.®"^ 

Other phrases: "Absolutely and without any 
contii^noy” see Absolutely 1 C.J-S- p 376 note 29, 
“absolutely and without contingency,”®® “absolutely 
and without depending on any contingency,”®® 


“any debt payable on a contingency,”'^® “contingen¬ 
cy beyond their control,”'^^ “contingency on which 
the claim is founded,”*^® “debt payable on a con¬ 
tingency,”'^® “due absolutely and not on any con- 
tii]genoy,”'^^ ^Tiappening of a contingency,”'^® “hap¬ 
pening of the contingency on which the claim was 
founded,”7® “liability to pay money upon a con¬ 
tingency,”^'^ “on any contingency,”^® “on any fu¬ 
ture contingency,”'^® “or on any contingency,”®® 
“payable upon a contingency,”®! “unavoidable con¬ 
tingency,”®® “upon any contingency,”®® and “with¬ 
out depending on any contingency ;”®4 also “con¬ 
tingencies beyond our control,”®® “contingencies be¬ 
yond their control,”®® “contingencies beyond your 
control,”®'^ “‘contingencies’ in loading,”8® “contin¬ 
gencies of the business pending,”®® “contingencies 
of transportation,”®® “contingencies or condi¬ 
tions,”®! “other contingencies,”®® “unforeseen emer¬ 
gencies and contingencies,”®® and “upon the contin¬ 
gencies hereinbefore stated.”®* 

CONTIKG-ENT. Dependent for effect on something 
that may or may not occur, on a foreseen possibili¬ 
ty, or on that which is undetermined or unknown j 
not existing or occurring through necessity; possi¬ 
ble or liable, but not certain, to occur;®® also fall- 


58. IlL-—People v. Toledo, St. L. & 
W, R. Co., 83 N.B. 118, 119, 231 
111 126. 

60. Iowa.—Durlsand v. Key, 191 N. 
W. 385, 390, 196 Iowa 674. clUng 
Coiptm Juris. 

61. N.T.—In re Terr/s Estate, 112 
N.B. 981, 934. 218 N.Y. 218. 

6S. HI—People V. Chicago, B. & Q. 
a Co., 97 246. 246, 253 HI 

100 . 

63. ni—People v. Atchison, T. & S. 
F. a Co., 96 N.E. 877, 252 III 
407, 408. 

13 C.J. p 114 note 98. 

61 Me.—Woodward v. Herbert, 84 
Me. 358, 862. 

Mo.—Magwire v. Rlggln, 44 Mo, 612, 
516. 

65, N.T.—In re Terry's Estate, 112 
N.E. 931, 934, 218 N.Y. 218. . 

6a Kan.—Lewis v. Barnett 83 P. 
2d 381, 334, 139 Kan. 821, 93 A.L.a 
1082. 

Tex.—^Montgomery v. Phillips Petro¬ 
leum. Co., Civ.App., 49 S.W.2d 967, 
973, quoting Oo^us Juzis. 

67. Black L.D. 

ea Vt.—RoweU Y. Pelker, 54 Tt 
626, 629. 

ea Ma—Dwinel v. Stone, 80 Me. 884, 

888 . 

7a Ma—Woodard v. Herbert, 24 Me. 
868, 361. 

TL N.Y.-B. P. Ducas Co. v. Bayer 
Co.. 163 N.Y.S. 82. 85. 


,7a. U.S.—U. S. V. Chavez. C.aAN. 

M. , 87 P.2d 16, 19. 

7a Eng.—Parker v. Ince, 4 H. & 

N. 53. 66, 157 Reprint 766. , 

71 Me.—Ware v. Gtowen, 66 Me. 684, 
536. 

75. N.Y.—In re Bowden's Estate, 9 
N.Y.S.2d 1010, 1013, 169 Misc. 769. 
7a TJ.S.—Towery v. U. S., C.C.AI1L, 
97 r.2d 906, 908, 909. 

77. Eng.-Maples v. Pepper, 18 C. 
B. 177, 189, 86 E.C.L. 177, 119 Re¬ 
print 1834. 

7a Me.—Ware v, Gk>wen, 66 Me. 684, 
636. 

79. S.D.—Woodbine Savings Bank v. 
Yager, 237 N.W. 761, 762, 58 S.D. 
642. 

30. Mass.—Withlngton y. Nichols, 73 
N.E. 866, 866, 187 Muss. 676— 
Adams v. Bigelow, 128 Mass. 365, 
366. 

81. Arlz.—Arnett v. Clack, 198 P. 

127, 128, 22 Ariz. 409. 

Wash.—Fhget Sound State Bank v. 
Washington Paving Co., 162 P. 870, 
873, 94 Wash. 604. 

Sa Ark.—Union Trust Co. v. Web- 
bei>Seely Hardware Co., 84 S.W. 
784, 786, 73 Ark. 584.’ . 

ea Me.—Hussey y. Tltcomb, 144 A. 

218, 219, 127 Me. 428. 

Mo.—^Robertson y. Brown, 86 S.W. 
187, 189, 187 Mo. 462, 106 Am.S.R. 
486. 


84. Minn.—Knudson v. Anderson,. 
272 N.W. 876, 878. 

85. N.Y.—Thaddeus Davids Co, v. 
Hoffman-La Roche Chemical 
Works, 166 N.Y.S. 179, 181, 178 
App.Dlv. 865—Thaddeus Davids Co. 
v. Hoffman-La Roche Chemical 
Works, 160 N.Y.S. 973, 974, 97 Mlsc. 
38. , 

86. Ga.—Smith v„ Callaway, 121 S.B. 
684, 686, 157 Ga. 727. 

N.Y.—B. P. Ducas Co. v. Bayer Co., 
168 N.Y.S. 32, 36. 

av. N.Y.—Thaddeus Davids Co. v. 
Hoffman-La Roche Chemical 
Works. 160 N.Y.S. 978. 974, 97 Mlsc. 
38. 

8a N.T.—Keeney v. Grand Trunk 
R. Co., 59 Barb. 104, 140. 

^89. U.S.—^National Surety Co. v. 
George B. Breece Lumber Co., C. 
CAN.M.; 60 F.2d 847, 860. 

90, U.S.--Consolldation Coal Co. v. 
Peninsular Portland Cement Co.„ 
aCAMich., 272 F. 625, 680. 

91. N.Y.—In re Bryan's Estate, 216 
N.Y.S. 816, 317, 126 Misc. 695, 

9a Pa.—Cleveland & Western Coal 
Co. V. Cyclops Steel Co., 123 A 
320, 821, 278 Pa. 346. 

93,1 Tex.—Moore v. Logan, Clv.App., 
10 S.W.2d 428, 438. 

94. U.S.—U. S. V. Pere Marquette 
R. Co., C.C.N.Y., 171 F. 686, 688.. 

96. Cal—Vaadegrlft v. Riley. 80 P. 
2d 616, 622, 220 Cal 340—Verdier- 
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CONTINGENT 


ing or eomiug by chance, without design or expec¬ 
tation.*® It has been said .that the word impli® 
futurity*'^ and possibility,*® expresses the quality of 
being casual, and includes all anticipated future 
events which are not certain to occur, possibiKties 
which prudent men know may happen, although 
there may not necessarily be known indications of 
it apparent;*® and may be employed as presaging 
the existence of a tentative liability which will be¬ 
come absolute on the happening of a certain event.^ 
"Contingent” has been held synonymous with "pro¬ 
visional,”* and has been contrasted with, or dis¬ 
tinguished from, “absolute” see Absolute 1 C J.S. p 
374 note 52, “certain,”* “incidental,”* “indirectly,”® 
“known,”® and “permanent.”^ 

Contingent debt. The phrase may be employed 
as referring to an existing demand, the cause of ac¬ 
tion upon which depends on a contingency, as dis¬ 
tinguished from a demand whose existence depends 
on a contingency,® but not to include a debt which 
is ce;rtain as to the liability and uncertain only as to 
the amount.® As long as a debt is absolute it is not 
contingent, but it is not absolute if its enforceabili¬ 


ty is dependent on a contingency that may never 
happen.1® 

Phrases: “Contingent debts and liabilities,”^! and 
“contingent debts or liabflities.”!* 

Contingent demand. An existing demand on 
which the cause of action depends on a contingen- 
oy.!* The term is inapplicable where a present 
claim exists, or where it is* certain to arise in fu¬ 
ture, and is appropriate only when there is no claim 
in prsesenti, and when it is uncertain whether any 
in fact will ever arise.!* 

Contingent events. All anicipated future events 
which are not certain to occur, as distinguished from 
anticipated events which are certain to occur or 
must necessarily occur; and which may properly 
be denominated ^^ere possibilities” more or less re¬ 
mote.!® 

Contingent expenses. Expenses that are possible 
or liable, but not certain, to occur;!® expenses un¬ 
known and uncertain and which may or may not be 
incurred hereafter;!'! expenses happening from un¬ 
seen causes, or subject to unforeseen conditions;!® 


V. Boach. 81 P. 664, 666, 96 CaL 467. 
La.—Chandler v. City of Shreveport, 
App.. 162 Sb. 437, 439. 
Mont—Mltchell v. Banking Corpora¬ 
tion of Montana, 22 P.2d 17S, 178, 
94 Mont 166. 

N.T.—Thomaon v. Hayes, 111 N.T.S. 

496, 497, 69 Mlac. 426. 

Okl.—Franklin v. Parka, 188 P, 384, 
386, 77 bkl. 280, quoting Corpus 
Jtttli. ' 

Siiallaxly expresaed 
“The word 'contingent' ordinarily 
means 'UaWe to occur.' In law itaj 
meaning is 'dependent upon an un-i 
certain future event"’—^Brown v.| 
Stewaft, 69 N.T.S. 721, 728, 28 MIsc. 
476. 

96. Cal.—^Verdler v. Boach, 31 F. 
664, 666, 96 CaL 467. 

Pa.-rTatham v. Philadelphia, 11 
Phlla. 276, 277. 

97. N.T.—Thomson v. Hayea, 111 
N.Y.S. 495, 497, 59 .Miac. 426. 

Vt.—Vermont-People’a Nat Bank v. 
-Bobbina’ Bstate, 166 A. 6, 8, 106 
Vt 288. 

96i N.T,—Jemlaon v. Blower a, 6 
Barb. 686, 692. 

99. N.D.—Scott V. City of Jamea- 
town, 217 N.W. 668, 678, 66 N.D. 
464. 

1. Tex.—Farmera’ State Bank v. 
Mincher, Civjlpp., 267 S.W. 996, 
1001 . 

fli U.S.—^Boblnaon v. Edler, C.C.A 
Nev., 78 F.2d 817, 819. 
a N.D.—Scott V. City of Jamestown, 
217 N.W. 668, 678, 66 NJD. 464. 

4 La.—Chandler & Chandler y. City, 


I of Shreveport App., 162 So. 437, 
489. 

5. Tex.—^Farmera' State Bank v. 
Mincher, 01v.App., 267 S.W. 996, 
1001 . 

e, N.D.—Scott V. City of Jamestown, 
217 N.W. 668, 673, 66 N.D. 464. 

7. ICy.—Watkina v. Watkins’ Adm’r, 

■ 106 S.W.2d 976, 977, 269 Ky. 246. 

a Ala.—Sayre v. Glenn, 6 So. 46, 46, 
87 Ala, 631. 

9. Vt.—BoweU V. F^er, 54 Vt 626, 
629—Downer v. Topliff, 19 Vt 899, 
402. 

la Wls.—^Davls V. Davis, 119 N.W. 
834, 887, 137 Wia. 640—South Mil¬ 
waukee Co. V. Murphy, 88 N.W. 683, 
686, 112 Wia. 614, 68 L.B.A 82. 

IL Ala.—Sayre v. Glenn, 6 So. 46, 
46, 87 Ala. 631. 

la Eng.—Ex p. Bates, 11 Ch.D. 914, 
917. 

la Maas.—^French v. Morse, 2 Gray 
111, 114. 

Mo.—Magwire v. Biggin, 44 Mo. 6X2, 
516. 

14 N.T,—Jemison v. Blowers, 6 
Barh. 686, 692. 

"XJnoertaln. ox contingent demands" 

Mass.'—^French v. Morse, 2 Gray 111, 
113. 

IB. CaL—^Verdler v. Boach, 81 P. 
564, 666, 96 Cal. 467. 

As used in a gaming statute see the 
C.J.S. title Gaming 5 1. also 13 C. 
J. p 115 note 21 [a]. ,, 

<f0aknown or contingent event" 

“The use of the word 'contingent,' 

dlsltmctively added to ‘unknown,’ In- j 
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dicates an Intention to refer, either 
to events existent, but not known to 
the parties, or those that are 'contin¬ 
gent,' that is, may happen In the 
future. . . . Strictly speaking, an 
event has reference to something 
that has taken place. It cannot well 
be an event until it happens. It 
becomes an event when it does hap¬ 
pen. An event ordinarily, therefore, 
implies a past occurrence. An un¬ 
known event would, therefore, mean 
a past circumstance unknown to the 
parties. ' A contingent event would 
refer to one that hereafter may or 
may not occur.”—Thomson v. Hayes, 
111 N.T.S. 496, 497. 59 Misc. 426. 

19. Mont.—Brannin v. Sweet Grass 

County, 298 P. 970, 972, 88 MonL 

412. 

N.T.—Mender v. Coleman, 95 N.T.S. 

696, 700, 109 App.Div. 454. 

BlmlLatly expressed 

(1) “A contingent expense must be 
deemed to be an expense depending 
upon some future uncertain event" 
N.T.—^People v. Tonkers, 39 Barb. 

266, 272. 

N.D.—Scott V. City of Jamestown. 

217 N.W. 668, 673, 56 N.D. 464. 

(2) “Such expenses as might ordi¬ 
narily be expected to arise . . . 
hut which might not occur."—John¬ 
son V. Donham, 84 S.W.2d 874, 876, 
191 Ark. 192. 

17. N.D.—Scott V. City of James¬ 
town, 217 N.W. 668, 674, 66 NJD. 

464. ' 

1& Mont—Brannin v. Sweet Grass 

County, 298 P. 970, 972, 88 Hopt 

413. 
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unexpected, casual, car incidental expenses.^* The 
term sometimes is used also as meaning general or 
miscellaneous expenses, rather than expenses which 
are uncertain or unforeseen.*® As relating to the 
care of the property of a charity see Charities § 
18; as used in a city charter see the C.J.S. title 
Municipal Corporations § 1859, also 13 C.J. p 115 
note 22 [d]; and in connection with appropriations 
hy congress see the C.J:S. title United States § 123, 
also 13 C.J. p 115 note 22 [c]. 

Phrases: “Contingent expenses incurred in hold¬ 
ing any session of the superior court,”*i “contingent 
expenses incurred . . . in the administration of 
this act,”** “contingent expenses necessarily incur¬ 
red,”** “contingent expenses not otherwise pro¬ 
vided for,”*^ and “contingent expenses of his of- 
fioe.”26 

Contingent fund. Ordinarily a fund which it set 
up from which to pay items of expense which will 
necessarily arise during the year, but which cannot 
appropriately be otherwise classified,** and not 
merely expenses which are accidental or unfore¬ 
seen.*^ It has been said that a fund expressly pro¬ 
vided for use only in case of extraordinary emergen¬ 
cies, such as act of God or other sudden disaster, 
which could not have been foreseen before their 
occurrence, is a sort of contingent fund;** and 
that the phrase sometimes is also used in the sense 
of a general or miscellaneous fund.** 

Contingent interest. One in which there is no 
present fixed right of either present or future en¬ 
joyment, but in which a fixed right will arise in the 
future under certain specified contingencies.*® It 
has been said that it does not refer to the uncer¬ 


tainty of actual enjoyment, but rather to the un¬ 
certainty of the right ;*i and that, strictly speak¬ 
ing, “contingent” as applied to a legal right or in¬ 
terest implies that no present right exists, that 
whether a right ever will exist depends upon a fu¬ 
ture, uncertain event.** “Contingent interest in 
personal property” see the C.J.S. title Wills § 927, 
also 69 C.J. p 695 notes 84-89. For other specific 
applications of the term, see, inter alia, such C.J.S. 
titles as Assignments §§ 11,13; Deeds § 114, also 
18 C.J. p 307 note 69—p 309 note 88; Estates § 15, 
also 21 C.J. p 927 note 24, p 928 note 36, and 13 
G.J. p 115 note 29 [d]; Internal Eevenue § 207, 
see also 13 C.J. p 115 ilote 29 [c]; Perpetuities § 
13, also 48 C.J. p 960 note 90; Trusts § 188, also 65 
C.J. p 541 note 41—p 642 note 55; and Wills §§ 
921, 959, also 69 C.J. p 590 note 33—p 591 note 
47, p 626 note 43. 

Contingent liability. One that depends on an 
uncertain event, opposed to a future or a pure 
debt;** a liability dependent on an event which 
neither party could control.*^ If a liability exists, 
but it is uncertain whether it will ever be absolute 
in the sense^of being enforceable, it is contingent** 
It has been said that there is a marked distinction 
between a contingent liability and the right contin¬ 
gent on the happening of an event to enforce an 
existing liability; in the one case, there is no lia¬ 
bility until the happening of the event, the occur¬ 
rence of which creates the liability, while in the 
other the liability exists, but the right to enforce 
it depends on the contingency.*® 

Phrases: “Contingent liabilities contracted by 
the bankrupt,”* 7 “contingent liabilities, contracted 
by the insolvent,”** “contingent liability of the as- 


19. Ky,—stone v. Dispatch Pub. Co., 
56 S.W. 725, 726, 21 Ky.L. 1473. 
sa N.D.—Scott V. City of James¬ 
town, 217 N.W. 668, 674, 66 N.D. 
454. 

Ohio.—State v. Kurta, 144 N.E. 120, 
124, 110 Ohio St 382. 
ai. Ga.—Freeney v. Qaoghegan, 169 
S.E. 882, 883, 177 Ga. 142. 
aa. Wyo.—In re Wlnborne, 244 P. 

186, 186, 34 Wyo. '349. 
aa llont.—Brannin v. Sweet Grass 
County, 293 P. 970. 9,72, 88 Mont 
412. 

M. N.D.—Scott V. City of James¬ 
town, 217 N.W. 668, 673, 56 N.D. 
464. 

86. ATk.-nTohn8on v. Donham. 84 S. 
W.2d 374, 376, 191 Ark, 192. 

as. OkL—First Nat 3ank v. City 
of Norman. 75 P.2d 1109, 1110. 

87. Ohio.—State v. Kurta, 144 N. 
E. 120, 124, 110 Ohio St 382. 


88. Ean.—^Atchison, T. & S. F. R. 
Co. y. Topeka, 149 P. 697, 698, 95 
Kan. 747. 

89. Ohio.—State v. Kurtz, 144 N.E. 
120, 124, 110 Ohio St 882. 

sa Ind.—^Nelson v. Nelson, App., 72 
N.E. 482, 483. 

81. Ala.—Smaw ▼. Toung, 20 So. 

370, 874, 109 Ala. 628. 

Colo.—Jones v. Pueblo Savings & 
Trust Co., 87 P.2d 2, 4. 

Conn.—^Mahoney v. Mahoney, 120 A. 

342, 346, -98 Conn. 626. 

Pa.—^In re Knerr's Estate, 197 A. 
628, 629, 180 Pa.Super. 883. 

38. Ind.—^Taylor v. Stephens, App., 
74 N.B. 12. 

N.T.~J^aon ▼. Blowers, 6 Barb. 
686. 692. 

as, TT.S,—^American Cereal Co. v. 
London Guarantee & A. Co., Dl., 
211 F. 96, 98, 128 COA 24. 

N.T.—In re Lexington Surety St In-j 
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demnlty Co., 5 N.E.2d 204, 205, 
oltlng Corpus Juris 
Okl.—Franklin v. Parks, 188 P. 334, 
836, 77 OkL 280, quoting Corpus 
Juris. 

34. Ill.—Sanders V. Merchants* State 
Bank of Centralla, 182 N.E. 897, 
904, 849 111.. 547. 

35. Wls.—Davis V. Davis, 119 N.W. 
834, 337, 137 Wls. 640—South Mll- 
waukee Co. v. Murphy, 88 N.W. 
688, 686, 112 Wls. 614, 68 L.R.A 

82. 

36. CaL—Redlands First Nat Bank 

V. Consolidated Lumber Co., 116 
P, 680, 681, 16 Cal.App. 267. 

Minn.—Gllloley v. Sampson, 281 N, 

W. 3, 7. 

37. Ala.—Steele v. Graves, 68 Ala, 
21, 27. 

N.J.—Haywood v. Shreve, 44 N.J.Law 
94, 104. 

83. Me.—Femald v. Johnson, 71 Me. 
437, 439. 
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surc(i,”39 and “contingent liability on outstanding 
policies.”^® 

Contingent right. A right which is only to come 
into existence on an event or condition which may 
not happen or be performed until some other event 
may prevent the vesting, and has been distinguished 
from “expectant right” and “vested right The 
term has been held to include an inchoate right of 
dower see the C.J.S. title Dower § 42, also 19 CJ. 
p 493 note 78. 

Other phrases: “Conditional or contingent will” 
see the C.J.S. title Wills § 152, also 68 CJ. p 630 
note 65, “contingent and unliquidated,”^^ “contin¬ 
gent as indorser,“contingent asset,”^^ “contin¬ 
gent beneficial interests,”^5 "contingent claim” see 
Claim 14 C.J.S. p 1185 note 93—p 1186 note 2, 
^‘contingent ‘claim or demand,’ “contingent es¬ 
tate” see the C.J.S. titles Deeds § 15, also 18 C.J. 
p 181 note 30-p 162 note 39, § 118, also 18 C.J. p 
316 notes 52-54, § 122, also 18 C.J. p 318 note 89- 
p 319 note 92, Estates § 71, also 21 C.J. p 981 note 
49-p 982 note 50, and Wills § 921, also 69 C J. p 590 
note 33-p 591 note 47, “contingent fee” see Attorney 
and Client §§ 186-189, “contingent future estate,”^7 


“contingent gift,”^8 "contingent, incidental, or mis¬ 
cellaneous purposes,”^® “contingent legacy” see the 
C.J.S. title Wdls § 921, also 69 C.J. p 590 note 34 
-p 691 note 46, “contingent or unliquidated claim” 
see Claim 14 C J.S. p 1188 note 59, “contingent pow¬ 
er of appointment,”50 “contingent remainder” see 
the C.J.S. titles Estates § 71, also 21 C.J. p 981 
note 49,' § 84, also 21 C.J. p 995 notes 83, 84, and 
Wills § 946, also 69 C.J. p 616 notes 31, 32, p 617 
note 52, “contingent remainderman,”^! “contingent 
remainders with a double aspect,”® 2 “contingent 
reversionary interest,”^® “contingent substitution¬ 
ary gift,”®^ “contingent trust” see the CJ.S. title 
Trusts § 21, also 65 C.J. p 230 notes 33, 34, “con¬ 
tingent upon . . . causes beyond our control,”®® 
“contingent use” see the C.J.S. title Estates § 120, 
also 21 C. J. p 1023, and 13 C. J. p 117 note 48, “con¬ 
tingent will” see the C.J.S. title Wills § 152, also 68 
C.J. p 630 note 64-p 632 note 81, and “remainder 
and contingent interest in real estate.”®* 

CONTINGENTLY. 

Phrases: “Contingently liable,”®"^ “contingently 
vested,”®® “‘contingently vested* estate,”®® “con¬ 
tingently vested remainders,”*® and “entitled abso- 


39. N.T.—Sroka v. Prajokfort Ameri¬ 
can Ins. Co., 94 N.T.S. 601. 47 Misc. 
607, 608. 

y»wna-i» d 0 fliiitlo& 

'•A liability which Is not absolute, 
but depends upon an uncertain 
event”—Anderson HD., quoted in 
State V. Sheets, 72 P. 884, 335, 26 
Utah 105. 

4& n.S.—Commissioner of Internal 
Revenue v. Great American Life 
Ins. Co., C.C.A., 7A P.2d 133, 136. 

41. U.S.—Pearsall v. Great Northern 

R. Co., Minn., 16 S.Ct 706, 713, 161 
U.S. 646, 40 L.Bd. 888—Pollack v. 
Meyer Bros. Drug Co., C.C.A-M 0 ., 
233 F. 861, 876. 

N.T.—People v. Adirondack R Co., 
66 N.T.S. 869, 884, 89 App.Dlv. 
34. ' 

N.D.—WirbB V. Nestos, 200 N.W. 624. 
630, 61 N.D. 608. 

OkL—Avery v. Curtiss, 236 P. 196, 
197, 108 OkL 164, 

Or.—McCleery v. Woodmen of the 
World. 299 P. 1004, 1006, 186 Or. 
407. 

40. N.T.—In re Weissman's Will 
260. N.T.S. 500, 502, 140 Misc. 360. 

48: N.T.—Bowns v. Stewart, 69 N.T. 

S. 721, 723, 28 Misc. 475. 

44. .OoUeotahle on oontlnganoy 
"This liability [stock liabUlty.for 
benefit of depositors and creditors of 
Insolvent bank see the C.J.S. title 
Banks and Banking | 78'notes 17 and 
18, 9 614] while not strictly and in- 


all respects an asset of the bank, Is 
regarded as a 'contingent asset’ to 
be collected by the receiver for die- 
trlbution among all the creditors, 
and, if more than siufidclent for that 
purpose, to be returned to the stock¬ 
holders.”—Hood ex rel. United Bank 
& Trust Co. v. Richardson Realty, 
191 S.B. 410, 413, 211 N.Q 682. 

45. U,S.—Uterhart v. U. B., Ct.Cl., 
36 S.Ct 417, 419. 240 U.S. 698, 60 
L.Hd. 819—Rosenfeld v. Scott, C. 
C.A.CaL, 245 P. 846, 649. 
lU.—Aldendlfer v. Wylie, 138 NJBL 
143, 146, 306 ni. 426. 

48. Neb.—In re Wilson’s Estate, 2B4 
N.W. 717, 720, 127 Neb. 106. 

47. “Tested future estate” distin¬ 
guished 

N.T.—In re Curlett’s Will, 2 N.T.S. 
2d 965, 968, 166 Misc. 944. 

4a Ala.—Henderson v. Henderson, 
97 So. 8‘63, 359, 210 Ala. 73. 

N.T.—In re Bennett’s Estate, 282 N. 

T.S. 645, 647, 156 Misc. 494. 

49. U.S.—Dunwoody v. U. S., 22 Ct 
CL 269, 280, affirmed 12 S.Ct. 466, 
143 U.S. 678, 36 L.Ed. 269. 

50. Fossihility of not coming Into 
existence 

“A power . , . contingent be¬ 
cause the right to appoint . . . 
was subject to such conditions that 
it might never come into existence.” 
—In re Vanderbilt’s Estate, 297 N. 
T.S. 664, 567, 163 Misc. 667. 

61. U.S.—^Hopkins v. Commissioner 
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of Internal Revenue, CC.A., 69 F. 
2d 11, 13. 98 A.L.R 1368. 

63. “Altaxnatlve remainders’* efulv- 
alent 

Ill.—Riddle V. Ellllan, 8 N.E.2d 629, 
634, 266 IIL 294. 

Sa Bight of re-entry sometimes so 
oalled 

' 'Tt is true that decisions occa¬ 
sionally characterize the right of re¬ 
entry [for breach of a particular 
condition] as a . . . 'contingent 
reversionary interest,’ and It is so 
regarded for some purposes.”—Parry 
V. Berkeley Hall School Foundation, 
74 P.2d 788, 740, 114 A.L.R. 662. 

64. N.J.—Camden Safe Deposit & 
‘Trust Co. V. Fricke, 138 A. 882, 
884, 99 N.J.Eq. 606. 

56. La.—Haskins Trading Co. v. S. 
P. Pfeifer & Co., 130 So. 469. 471, 
14 LaA.pp. 568. 

5a Ey.—Schelrich v. Maxwell, 89 
S.W. 4, 6, 28 Ky.L. 173. 

57. N.T.—Kllnke v. Samuels, 190 N. 
E. 324, 326, 264 N.T. 144. 

5a N.T.—In re Rlecke’s Will, 1 N.T. 

S. 2d 301, 303, 165 Misc. 566. 

59. N.T.—In re Hungerford’s Es¬ 
tate, 286 N.T.S. 820, 824, 158 Misc. 
317—In re Well’s Will, 272 N.T.S. 
477, 487, 151 Misc. 841. 

ea N.T.—^In re Hungerford’e Es¬ 
tate, 286 N.T.S. 820, 824, 168 Misc. 
817—In re Barnes’ Estate, 279 N. 

T. S. 117, 129, 166 Misc. 820. 
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Intdy or contingently to administration.”*^ 

OONTINUAIi. It has been stated that “continnal” 
in most cases marks a close and unbroken succession 
of things rather than absolute continuity, and has 
been compared with “contmuous.”®^ “Continual 
eladm” or “claim continual” see Claim 14 C J.S. p 
U85 note 89. ' 

OOMTINTTANOE. Defined in general terms by the 
Standard Dictionary as the state of continuing, 
holding on, lasting, persisting, remaining, or abid¬ 
ing; also duration or permanency. It has been 
said, that while “continuance” generally signifies 
permanency, it does not always bear that construc¬ 
tion;*® nor does the word necessarily mean unin¬ 
terrupted.®^ 

61. N.T.—Matter of Ferrifan, 87 N. 

T.S. 16, 17, 92 App.Div. 376. 

63. Tex.—Wolfe V. State, 75 S.W.2d 
677, 678, 127 Tex.Cr. 218. 

"The same authority [Webster Int 
D.] states that continuous is a 
stronger word than continual."— 

Wolfe V. State, supra. 

63. Mo.—^Moore v. Missouri Pac. R. 

Co., 116 S.W. 440, 442, 136 Mo.App. 

ho. 

64n OkL—H. P. Wilcox Oil & Gas 


In its technical legal sense of an adjournment of 
a cause, civil or criminal, from one day to another, 
see the C.J.S. titles Continnances § 1, Criminal Law 
§ 480, also 16 C.J. p 450 note 83, and Justices of the 
Peace § 96, also 35 C J. p 642 npte 72-p 648 note 76. 

Phrases: “Character and extent of said injury 
and its continuance,”®® “continuance ... as a 
paid-np policy,”®® “continuance in good health,”®^ 
“continuance in office” see the C.J.S. title Officers § 
48, also 46 C.J. p 971 notes 91, 92, “continuance of 
a non-conforming use,”®® “continuance of business” 
see Bankruptcy § 150 a notes 99-8, “oontinuanee of 
pTiating business of testator,”®® “oontinuanee of 
partial disability,”7® and “ ‘continuance’ of the busi¬ 
ness uses.”'^^ 

York V. Muckier, 21 P.2d 804, 806, 
143 Or. 327. 

e8< N.J.—^Home Fuel Oil Co. v. Bor* 
ough of Glen Rock, 192 A. 516, 618, 
118 N.J.Law 340. 

69. Conn.—^In re Marks’ Estate, 163 
A. 600, 60S, 116 Conn. 58. 

70i OkL—H. P. Wilcox Oil & Gas 
, Co. V. Lewis, 49 P.2d 782, 786, 173 
Okl. 640. 

71. Conn.—Town of Darien v. Webb, 
162 A. 690,' 692. 116 Conn. 581. 


Co. V. Lewis, 49 P.2d 782, 785, 
173 Okl. 640. 

65. Mo.—^Moore V. Missouri Pan. R. 
Co., 116,S.W. 440. 442, 136 Mo. 
App. 210. 

66l Miss.—McCain v. Lamar Life 
Ins. Co.. 172 So. 496. 600. 

67. Ind.—^Mutual Life Ins. Co. of 
New York v. Hoffman, 188 N.E. 
405, 409, 77 Ind.App. 209. 

Or,—^Mutual life Ins. Co. of New 



CONTINUANCES 


This Title includes adjournment or postponement of proceedings in dvil actions in general to a subse¬ 
quent day or term of court; nature and grounds of such adjournments or postponements, proceedings 
therefor, and operation and effect thereof in general; and entry of continuances. 

Matters not In this Title, treated elsewhere In this work, see DescriptlTe-'Word Index 

Analysis 


I IS aENEBAL, §§ 1-13 
n. GEOUNDS FOR OOimNUAlTOE, §§ 14-82 

m. APPMOATION, §§ 85-86 

IV. HEARING AND DETERMINATION, §§ 97-106 
V. ADMISSIONS TO PREVENT OONTINTJANOE, §§ 107-109 

VI SUCCESSIVE APPUCATIONS AND SECOND OR FURTHER CONTINUANOES, §§ 110-116 

Si^-Analysis 

1. IN GENERAL-p 190 

5 1. Definitipns, distinctions, and origin—p 190 

2. Power to grant—p 190 

3. Constitutional and statutory provisions—p 190 

4. Right to continuance in general—p 190 

5. Discretion of court—p 191 

6. Considerations affecting grant or refusal—p 194 

7. Condition of cause in general—p 195 

8. Continuances after reversal and remand—p 195 

9. Continuance as to one of coparties—p 196 

10. Continuance on court's own motion—p 196 

11. Continuance by consent, agreement, or stipulation—p 196 

12. Continuance by operation of law—p 198 

13. Waiver of right to continuance—p 198 

n. GROUNDS FOR OONTINUANCB-p 199 
.4. General statement—p 199 

,5. Defects in proceedings in general—p 199 

16. Defect of parties—p 199 

17. Insufficient service of process—p 200 

18. Delay in filing pleadings—p 201 

19. Loss or absence of papers—p 201 

20. Failure to file security for costs—p 202 

21. Continuance to allow amendments or notice thereof—p 202 

22. Want of preparation—p 203 

23. -Withdrawal, addition, or change of counsel-^p 204 

24. Pendency of other action or proceeding—p 205 

25. Pendency of proceedings for discovery—p 208 

26. Pendency of proceedings to take depositions—p 209 

27. Absence of parties—p 210 
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EL GBOTJNDS TOR OONTINUAJSrOE-Contmued 
§ 28. -Causes of absence in general—p 212 

29. -Illness of party or member qf family—p 213 

30. -Public service—p 215 

31. -Imprisonment—p 215 

32. -Incorrect statement of adversary—p 215 

33. -Absence of coparty—p 216 

34. -Absence of adverse party—p 216 

35. Absence or disability of counsel—p 216 

36. -Illness of counsel or member of family—p 217 

37. -Public service—p 218 

38. -Attendance on another court—p 219 

39. -Absence by agreement or stipulation—p 220 

40. -Absence by leave of court—p 220 

41. -Absence of one of several counsel—p 221 

42. -Inability to conduct case although present—p 221 

43. Death of plaintiff—p 222 

44. Death of defendant—p 222 

45. Death of counsel—p 222 ^ 

46. Absence of witness or evidence—p 222 

47. -Illness of witness—p 225 

48. -Necessity of evidence—p 225 

49. -Competency and materiality of evidence—p 226 

50. -X-ray examination—p 227 

51. -Credibility and probable effect of expected testimony—p 227 

52. -Cumulative evidence—p 228 

53. -Impeaching testimony and testimony in support of character of witness 

-p 229 

54. -Existence of written evidence of absent witness—p 229 

55. ^-Documentary evidence—p 230 

56. Diligence in procuring evidence or attendance of witnesses—p 230 

57. -Documentary evidence—p 231 

58. -Witness in employ of applicant-^ 231 

59. -Officers of court required as witnesses—p 231 

60. -Party require'cl as witness—^p 231 
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§ 1. Definitions, Distinctions, and Origin 

A continuance fa the adjournment or poatponement 
of an action from one day to another of the same or 
a subsequent term of court; also the record entry 
formally evidencing the postponement. The term has 
been traced to the time of oral pleadings. 

A continuance is the adjournment or postpone¬ 
ment of an action pending in a court, to a subse¬ 
quent day of the same or another term;^ it is 
also defined as the entry of a continuance made on 
the record of the court, for the purpose of formally 
evidencing the postponement, or of connecting the 
parts of the record so as to make one continuous 
whole.2 

The use of the term has been traced back to 
the time when pleadings of the parties were by 
word of mouth.3 

§ 2. Power to Grant 

Courts have Inherent power, subject to statutory 
limitation, to grant or refuse continuances. 

The power to grant or to refuse continuances 


is inherent in all courts.'* This power may be ex¬ 
pressly conferred^ or limited* by statute. 

§ 3. Constitutional and Statutory Provisions 

Statutes limiting continuances granted nonresidents, 
without similarly limiting residents, are invalid. 

A statute which limits the length of a continu¬ 
ance to be granted to nonresident litigants with¬ 
out similarly limiting resident litigants is invalid, 7 

Other statutory and constitutional provisions af¬ 
fecting specii^c matters relating to continuances 
are hereinafter considered in appropriate sections 
of this Title. 

§ 4. Right to Continuance in General 

The parties to an action are entitled to a prompt 
trial unless good cause for postponement is shown. For 
a continuance as a matter of right, a reasonable show* 
Ing must be made. 

Generally, the parties 'to an action are entitled 
to a prompt trial,* unless a good cause for a post¬ 
ponement is shown.® The time for hearing a cause 


1. HI.—Carroll, Schendorf & Boe- 
nlcke 7. Hastings, 259 IlLApp. 664, 
672. 

Mo.—^Perber v. Brueckl, 17 S.W.2d 
524, S22 Mo. 892. 

13 C.J. P 122 notes 1, 2. 

Adjournment generally see Adjourn¬ 
ment 2 C.J.S. p 47. 

Ampliation as equivalent see Amplia¬ 
tion 8 C.J.S, p 1069 note 61. 
Discontinuance defined see Dismissal 
and Nonsuit $ 2, also 18 C.J. p 
1146 notes 10-16. 

TaUiig case under sdvlseuent 
"Where a Chancellor or Circuit 
Judge takes a cause under advise¬ 
ment and decides It at a subsequent 
term, this la equal to a continuance 
and from a legal stand point is no 
more binding upon the parties than 
If no proof had been heard."—^Mary¬ 
land Cas.‘Co. 7. Clarks Creek Drain¬ 
age Dlat No. 6, 4 Tenn.App. 880, 
385. 

a. Black L.D. 

g. W.Va.—^Thomasson v. Simmons, 
60 S.B. 740, 67 W.Va. 676, 677. 

13 C.J. p 122 note 4. 

4. U.S.—Dietrich v. D. S. Shipping 
Board Elmergenoy Fleet Corpora¬ 
tion, C.C.AN.Y., 9 F.2d 733, *746. 
certiorari denied Dietrich v. U. S. 
Shipping Board Merchant Fleet 
Corporation, 49 S.Ct. 82, 278 U.S. 
647, 73 L.Ed. 560. 

TPex.—Blast Texas Land, etc., Co. v. 
Texas Lumber Co., 62 S.W. 645, 21 
Tex.Cl7,App. 411. 

II C.J. p 123 note I, 


& Kan.—Butler v. McMlllen, 13 Ean. 
385. 

18 C.J. p 128 note 7. 

Statute as not source of power 
However, a particular statute re¬ 
lating to continuances has been con¬ 
sidered not as being the source of 
the power, but only as prescribing 
certain requisites for the application 
thereof.—Bast Texas Land, etc., Co. 
V, Texas Lumber Co., 62 S.W.-646, 21 
Tex.Clv.App. 411. 

6L N.T.—^Redfield V. Florence, 2 B. 

D.Smith 339. 

Idmltatlon as to time 
Where, by statute, the power to 
continue is limited as to time, con¬ 
tinuance for a period longer than 
that permitted by the statute de¬ 
prives the court of jurisdiction of 
the cause.—^Redfield v. Florence, su-' 
pra. 

7. U.S,—^Jones v, Paxton, D.C.Mina, 
27 r.2d 354. 

Wls.—State V. Belden, 211 N.W. 916, 
193 Wls. 146, 67 A.L.R. 1281, re¬ 
hearing denied 214 N.W. 460, 198 
' Wls. 146, 67 A.L.IL 1218. 

See also the title Constitutional Law 
9 265. 

& Colo.—Tiger Placers Co. v. Fish¬ 
er, 54 P.2d 891, 98 Colo. 221. 

Wbexe case is reached lu regular 
order, and actual trial does not be¬ 
gin until several days later, the re¬ 
fusal of a continuance la not error. 
—Becker v. Goodman-Kant* Furni¬ 
ture Co., Tex.Civ.App., 18 S.W.2d 
736, error dismissed. 
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Litlgatlcn between defeadante 
While, In an action against the 
maker and the Indorsef of a note, 
defendants may litigate the order of 
the^r liability as between themselves, 
they cannot for that purpose delay 
plaintiff's suit—Scaling Oil Corpora¬ 
tion V. Head, Tex.Clv.App., 241 S.W. 
767. 

Personal Injury action 
The fact that one plaintiff in a 
personal Injury action, appeared at 
trial on crutches and the other was 
brought to court In an ambulance 
and was before jury on hospital cot 
does not entitle defendant to a con¬ 
tinuance until the injuries could be 
more certainly ascertained, as every 
litigant has a right to an early trial. 
-Ashland Coca Cola Bottling Co. v. 
Blllson, 66 S.W.2d 62, 262 Ky. 172. 

When damages become Axed 

In proceedings against city to re¬ 
cover damage from construction of 
viaduct, overruling motions for con¬ 
tinuance because work was not com¬ 
pleted and damages were necessarily 
speculative was not error, as via¬ 
duct had been substantially finished, 
and the time when damages became 
fixed was when It became generally 
known that the viaduct was to be 
built—City of Ashland v. Queen, 
71 S.W.2d 660, 264 Ky. 829. 

9. Mo.—^Harrison v. McNergney, 
■ App., Ill S.W.2d 191. 

Neb.—Waldron v. Lapldus, 236 N.W. 
139, 121 Neb 64. 

Pa.—Faxon v. Schoenberg, 100 Pa. 
Super. 873. ' 
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cannot be made to depend on the whim or con¬ 
venience of a litigant to be entitled to a con¬ 
tinuance a party must show proper grounds there- 
for.ii A continuance may be a matter of com¬ 
mon right, irrespective of statutes or rules of 
court, as where there is the death or sudden ill¬ 
ness of a material witness.^^ In order to make a 
continuance practically a matter of right, a rea¬ 
sonable showing must be made 


§ 5. Discretion of Court 

Except where statutes provide otherwise, the grant 
or denial of a continuance Is generally within the trial 
court’s discretion; but such discretion must not be ex¬ 
ercised arbitrarily. 

It is a general rule, particular applications of 
which will appear in appropriate later sections of 
this Title, that the granting or refusing of a mo¬ 
tion for continuance is wholly or largely within the 
sound discretion of the trial court,especially if 


lOu Neb.— Waldron v. Lapidus, 236 
N.W. 139, 121 Neb. 64. 

11 , Ark.—Sisk v. Poinsett Lumber 
& Mfff. Co., 64 S.W.2d 706, 186 
Ark. 688. 

Iowa.—^In re Cooper’s Estate, 194 N. 

W. 218, 196 Iowa 116. 

Ky.—Herrell v, Davenport’s Bx’x, 82 
S.W.2d 606, 269 Ky. 614. 

N.T.—Bellinger v. Gallo, 224 N.T.S. 

162, 221 App.Dlv. 482. 

Tenn.—Levitt & Co. v. Briger, 6 
Tenn.App. 328. 

Wia.—In re Duty’s WUl, 176 N.W. 

220, 171 Wls. 20. 

Grounds see Infra SS 14-82. 

Farty*! dilatory taotlos may jus¬ 
tify the denial of a continuance.— 
BeUInger v. Gallo, 224 N.T.S. 162, 
221 App.Div. 482. 

IS. Hawaii.—Waldeyer v. Walluku 
Sugar Co., 19 Hawaii 245. 

Statute' taking away court’s discre¬ 
tion see Infra | 5. 

1& >Cal.—Ross V. Thlrlwall, 281 P. 
714, 716, 101 Cal.App. 411. 

"To permit otherwise would be an 
unnecessary burden on the courts and 
an unnecessary expense to litigants 
and the pubUc.”—Ross v. ThlrlwaR, 
supra. 

DisoontiiitUBoe as to some defendants 

Under a statute so providing, a 
plalntUE can demand a trial at any 
term as to any of defendants sum¬ 
moned on his discontinuing the ac¬ 
tion on the first day of the term as 
to defendants not summoned, and a 
summoned defendant is not entitled 
to a continuance as a matter of right 
—^Borderland Coal Co. v. Burchett, 
237 S.W. 663, 198 Ky. 602. 

14. U.S.—Southern Kansas Stage 
Lines V. Gibson, C.CJLOkl., 87 F.2d 
28—Sanders v. Hall, C.C.A.Okl.. 
74 F.2d 399. certiorari denied 66 S. 

, Ct 663, 296 U.S. 739, 79 L.Bd. 1686 
—Virginia Beach Bus Line v. 
Campbell, C.aA.N.a, 78 F.2d 97, 
certiorari denied 66 S.Ct 637, 294 
U.S. 727, 79 L.Bd. 1268—Speers 
Sand ft Clay Works v. American 
Trust Co., aaA.Md., 62 F.2d 831, 
certiorari denied Speers Sand ft 
Clay Works v. American Trust Co. 
of New York, 62 S.Ct 600, 286 U.S. 
648, 76 L.Bd. 1284^U. S. v. De Ar- 
mond, aCJLMo., 48 F.2d 466— 
Smith v. Daniel, C.C.A.Tenn., 46 


F.2d 740, certiorari denied 61 S. 
Ct 661, 288 U.S. 862, 76 L.Ed. 1460 
—Druckman v. Fors^h Furniture 
Lines, C.CA.N.C.. 28 F.2d 493. de¬ 
nying rehearing 22 F.2d 59—^Bal¬ 
lard V. Nye, aCJLFla., 18 F.2d 98 
—^Begdlsoff V. Cushman, C.(1A. 
Wash., 12 F.2d 667—Dundee Petro¬ 
leum Co. V. Clay, C.C.AOkL, 267 F. 
146, certiorari denied 41 S.Ct 377, 
266 U.S. 674, 65 L.Bd. 793—Gold- 
farb V. Keener, C.C.A.N.Y., 263 F. 
867—Llndley v. Denver, Ohio, 269 
F. 83, 170 CC.A. 161—^Panama R. 
Co. V. Plgott Canal Zone, 266 F. 
837, 168 C.aA. 183, affirmed 41 S. 
Ct 199, 264 U.S. 662, 65 L.Bd. 400. 

Ala—City of Birmingham v. Banks, 
153 So. 189, 228 Ala. 296—Berry v. 
Dannelly, 146 So. 663, 226 Ala 161 
—Morris v. McBlroy, 122 So. 608, 
219 Ala 369, denying certiorari 122 
So. 606, 23 AlaApp. 96—^Unlon In- 
• demnlty Co. v. Webster, 118 So. 
794, 218 Ala 468—Sovereign Camp, 
W. 0. W., V. Gay, 117 So. 78, 217 
Ala 643—Stollenwerck v. Thorlng- 
ton, 116 So. 302, 217 Ala 200— 
Knowles v. Blue, 96 So. 481, 209 
Ala 27. 

Aria—Merryman v. Sears, 72 P.2d 
943—Schuster v. Schuster, 23 P.2d 
669, 42 Arlz. 190—Arnett v. Peter¬ 
son, 210 P. 683, 24 Arlz. 406. 

Ark.—Norton ft Wheeler Stave Co. v. 
Wright 106 S.W.2d 178—Greer v. 
Keathly, 87 S.W.2d 264, 191. Ark. 
629—Missouri Pac. R. Co. v. Ber¬ 
ry, 88 S.W.2d 681, 191 Ark. 1166— 
City Nat. Bank v. Riggs, 70 S.W.2d 
674, 189 Ark. 123—^Palmer v. Fol¬ 
som, 66 S.W.2d 1068, 188 Ark. 1167 
-Missouri ft N. A. R. Co. V. Rob¬ 
inson. 66 S.W.2d 546, 188 Ark. 334 
—Missouri Pac. R Co. v. Remel, 
48 S.W.2d 648, 186 Ark. 698, certio¬ 
rari denied 63 S.Ct 86, 287 U.S. 634, 
77 L.Bd. 660—^Baltimore ft 0. R 
Co. V. McGill Bros. Rice Mill, 46 
S.W.2d 661, 186 Ark., 108—Bowen 
V. Bowen, 26 S.W.2d 676, 181 Ark. 
1146—^Newsom v. Reed, 6 S.W.2d 
10, 117 Ark. 177—Bankers’ Fire 
•Ins. Co. V. Williams, 6 S.W.2d 916, 
176- Ark. 1188—Sinclair Oil ft Gas 
Co. V. Langley, 293 S.W. 1016, 173 
Ark. 966—C. H. Robinson Co. v. 
Hudgins Produce Co., 212 S.W. 305, 
188 Ark. 500—Dickinson v. Mc¬ 
Bride, 193 S.W. 89, 127 Ark. 666. 

Cal—Berk v. Equitable Life Assur. 
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Soc. of U. S., 61 P.2d 762, 7 Cal.2d 
644—Bank of America Nat Trust 
ft Savings Ass’n v. Harriscolor 
Films, 81 P.2d 189, 220 Cal. 383— 
In re McCarthy’s Estate, App., 73 
-P.2d 913—Bailey v. Pacific Grey¬ 
hound Lines, App., 66 P.2d 1246— 
Berger v. Mantle, 63 P.2d 386, 18 
Cal.App.2d 246—Callegarl v. Maur¬ 
er, 40 P.2d 883, 4 CaI.App.2d 178— 
Forney v. Brodle, 39 P.2d 616, 8 
Cal.App.2d 246—^Bullard v. Rosen- 
.berg, 20 P.2d 104, 130 CaLApp. 642 
—Southwestern Creditors’ Ass'n v. 
Garvey, 16 P.2d 796, 128 CaLApp. 
28—Spadonl v. Maggentl, 8 P.2d 
874. 121 CaLApp. 147—Carl v. 

Thomas, 2 P.2d 872, 116 CalJLpp. 
294—Ross V. Thlrlwall, 281 P. 714, 
101 Cal.App. 411—Clinton v. Tates, ■ 
263 P. 883, 88 Cal.App. 281—Cor¬ 
bin V. Howard, 216 P. 920. 61 CaL 
App. 716—^Flynn v. Fink, 213 P. 
■716, 60 CaLApp. 670. 

Colo.—^Benster v. Belt 267 P. 792, 83 
Colo. 687. 

DeL—^Emerson v. Universal Products 
Co., 179 A 883, 6 W.W.Harr. 643. 
D.C.—^Harrah v. Morgenthau, 89 F.2d 
863, 67 AppJD.C. 119—Goodyear 
Service v. Pretzfelder, 84 F.2d 242, 
65 App.D.C. 889—Sechrlst v. Bry¬ 
ant 286 F. 466, 52 App.D.G 286. 
Fla.—^Fain v. Cartwright 182 So. 302 
—Hall V. Florida State Drainage 
Land Co., 108 So. 828, 89 Fla. 312 
—^Bolles V. Carson, 74 So. 609, 73 
Fla. 504. 

Ga.—^Mosely v. Evans, 141 S.E. 207, 
166 Ga. 472—^Horton v. Stone, 123 
S.E. 862. 168 Ga. 499—Loe v. 
Brown, 116 S.E. 309, 156 Ga. 24— 
Hilton V. Haynes, 96 S.E. 220, 147 
Ga. 726—Strickland v. Strickland, 
94 S.B. 766, 147 Ga. 494—Metropoli¬ 
tan Life Ins. Co. v. Hale, 171 S.E. 
306, 47 Ga.App. 674, conforming to 
answers 170 S.E. 875, 177 Ga. 632— 
King V. Cochtan, 166 S.E. 441, 46 
Ga.App. 46—Odom v. Attaway, 162 
S.E. 148, 41 Ga.App. 51—Atlanta 
ft W. P. R. Co. V. Lambert 147 S. 

' E. 163, 39 Ga.App. 371-Pittman v. 

■ Dorsey, 103 S.E. 864, 25 Ga.App. 

. 596 —^Dermld v. Rentz, 101 S.E. 128^ 
24 Ga.App. 486—Harvey v. Lewis, 
99 S.H. 49, 28 Ga.App. 667—Middle- 
ton V. Parker, 94 S.E. 820, 21 Ga. 
App. 638. 

HawalL—Irwin v. Lyman, 29 Hawaii 

434 . 
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Idaho.—^Pacific Coaat Joint Stock 
Land Bank y. Security Products 
Co., 55 P.2d 716, 66 Idaho 4S6— 
Eildrldge y. Black Canyon Irr. Dist, 
4S P.2d 1062, 55 Idaho 443—Au- 
mock V. Ellbom, 25 F.2d 1047, 53 
Idaho 606—Marshall-WellB Co. y, 
Kramlich, 267 F. 611, 46 Idaho 865 
—^Burlington Say. Bank y. Gray¬ 
son, 254 F. 215, 48 Idaho 654. 

Ill.—^Benton y. Marr, 6 N.B.2d 466, 
$64 Ill. 628, transferred to 10 N.E. 
2d 864—^People y. Zearing, 187 N.EL 
481, 305 ni. 508. 

Ind.—^Louisville & Southern Indiana 
Traction Co. y. Montgomery. 115 
N.B. 673, 186 Ind. 384—Stair y. 
Meissel, 193 N.E. 898, 99 Ind.App. 
496—Sager v. Molts, 139 N.B. 687, 
80 lnd.App. 122—^Ruddlck v. Hollo- 
well, 126 N.H. 82, 71 Ind.App. 442— 
House V. Cardinal, 122 K.E. 11, 69 
Ind.App. 423.- 

Iowa—J. F. Wilcox & Sons y. City 
of Omaha, 264 N.W. 6, 220 Iowa 
1131—Van Houten v. Barrans, 268 
N.W. 646—Suiter v. Wehde, 264 N. 
W. 88, 218 Iowa 200—Anspach v. 
LitUer, 268 N.W. 120, 122, 217 Iowa 
787, citing Ooxpns Juris—^Newland 
y, G. McClelland & Son, 260 N.W. 
229, 217 Iowa 668—^Duncan v. 
Rhomberg, 236 N.W. 638, $12 Iowa 
889—Temple Lumber Co. v. Latt- 
ner, 238 N.W. 622, 211 Iowa 466— 
Twaites v. Bailly. 281 N.W. 832, 

210 Iowa 788—Cochran y. Inde¬ 
pendent School Dlst. of Broad 
Horn, 224 N.W. 809, 207 Iowa 1386 
—Muller V. De Vries, 188 N.W. 886, 
198 Iowa 1837—Welpton v. Mar¬ 
shall, 186 N.W. 864—Robinson v. 
Hawkeye Commercial Men’s Ass'n, 
171 N.W. 118, 186 Iowa 769. 

Kan.—^Richmond v. Clinton, 68 P.2d 
1116, 144 Kan. 328—^Lelnbach v. 
Pickwick Greyhound Lines, 23 P.2d 
449, 138 Kan. 60, 92 A.L.R. 1—Minch 
y. Winters, 253 F. 678, 122 Kan. 533. 
Ky.—Herrell y. Davenport's Ex'x, 82 
S.W.2d 606, 269 Ky. 614—Overstreet 
y. Citizens’ Union Nat. Bank, 76 
S.W.2d 641, 256 Ky. 663—Fidelity & 
Deposit Co. of Maryland y. Jones, 
76 S.W.2d 1067, 266 Ky. 181—Big 
Sandy Bus Line Co. y. Williams, 66 
S.W.2d 346, 246 Ky. 758—Singleton 
V. Bond Lumber Co., 277 S.W. 1018, 

211 Ky. 729—Watson v. Bean, 270 
S.W. 801, 208 Ky. 296. 

La.—State ex reL Armstrong v. Mc- 
Noughton, 164 So. 630, 183 La. 697 
—Stephen R. Jones, Inc., v. God¬ 
win, 140 So. 25, 174 La. 207—Pen¬ 
der V. Gray, 88 So. 786, 149 La. 184 
—Alford y. Glenn, App., 185 So. 
720—Logwood V. Grand Lodge, K. 
P., App., 148 So. 282—Lewis v. 
Brunson, 122 So. 148, 11 La.App. 
22—Fuqua y. Couvlllion, 6 La.App. 
462—Schiro y. Monteleone, 2 L^ 
App. 280. 

Me.—Cunningham y. Long, 136 A 
198, 126 Ma 494—Cbarlesworth y. 


American Bxpress Co., 108 A 858, 
117 Me. 219. 

Md.—Mead v. Tydlngs, 106 A 863, 
183 Md. 608. 

Mass.—Ott y. Board of Registration 
in Medicina 177 N.B. 642, 276 Mass. 
666 —Old Colony Trust Co. y. Pep¬ 
per. 167 N.E. 656, 268 Mass. 467. 
Mich,—^Union Guardian Trust Co. v. 
Kowalsky, 266 N.W. 171, 267 Mich. 
110—Robertson v. Hulbert, 197 N. 
W. 606, 226 Mich. 219—People v. 
Fenner. 186 N.W. 806, 217 Mich. 
289. 

Minn.—Garedpy v. Chicago, M., St 
P. & P. R. Co.. 223 N.W. 606, 176 
Minn. 831, followed In 226 N.W. 
943, 178 Minn. 620, certiorari de¬ 
nied Chicago. M. St. P. & P. R. Co. 

V. Garedpy. 60 S.Ct 246, 281 U.S. 

1 729, 74 L.Bd. 1145—^Peterson' v. 

Parviainen, 219 N.W. 180, 174 Minn. 
297—Sundin y. County Fire Ina 
Co. of Philadelphia, 174 N.W. 729, 
144 Minn. 100. 

Miss.—J. W. Sanders Cotton Mill Co. 

■ v. Bryan, 179 So. 741—Imbragullo 
y. Hebert 168 So. 138, 171 Miss. 
605—Tonnar v. Wade, 121 So. 156, 

163 Miss. 722—^McAllister y. Rich¬ 
ardson, 60 So. 570, 103 Miss. 418. 

Mo.—Hall v. Williams, 60 S.W.2d 
138, 330 Mo, 473—Laumeler v. Lau- 
meier, 271 S.W. 481, 308 Mo. 201— 
Seelig y. Missouri, K. & T. Ry. Co., 
230 S.W. 94, 287 Mo. 843—Harrison 
y. McNergney, App., Ill S.W.2d 
191—Jacobson y. Graham Ship-By,- 
Truck Co., App., 61 S.W.2d 401— 
Noah y. L. B. Price Mercantile Co., 
281 S.W. 300, 208 Mo.App. 149— 
Gregory y. Hansen, App,, 224 S. 

W. 82, 

Mont—State ex reL Clark y. Bailey, 
44 P.2d 740, 99 Mont 484—Daly y. 
Swift & Co., 300 P. 266, 90 Mont. 
52—George y. Boucher, 274 P. 489, 
84 Mont 158—Roy v. Clark, 215 P. 
232. 

Neb.—Kulhanek v. Kulhanek, 278 N. 
W. 663—^Waldron v. Lapidus, 286 
N.W. 189, 121 Neb. 64—Mahaffy v. 
Hansen Live Stock & Feeding Co., 
178 N.W. 829, 106 Neb. 9. 

Nev.—Neven y. Neven, 148 P. 864, 

164 P, 78, 88 Nev. 641. 

N.J.—Borough of Hawthorne y. Jo- 
wett 1 A2d 481, 121 N.J.Law 38 
—Boyd v. Husted. 127 A 667, 8 
NJ.Misc. 226. 

N.r.—Citizens’ Trust Co. of Utica v. 
R Prescott & Son, 228 N.Y.S. 191, 
221 App.Dlv. 426. 

N.C.—Cole v. Bryant 197 S.B. 160, 
213 N.C. 672—Davis v. Union Cen¬ 
tral Life Ins. Co.. 160 S.B. 120, 
197 N.C. 617. 

N.D.—Burdick v. Mann, 236 N.W. 840, 
60 N.D. 710, 82 AL.R. 1448. 

Ohio.-Norton v. Norton. 146 N.B. 
258, 264, 111 Ohio St 262, citing 
CocpoB Juris. 

Okl.—Rourke v. Myers, 84 P.2d 639— 
State ex rel. Relrdon y. Marshall 
County Court 81 P.2d 488—Bar- 
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low v. Prudential Ins. Co. of Amer¬ 
ica, 62 P.2d 969. 178 Okl. 266— 
Hope y. Gordon, 60 P.2d 669, 174 
Okl. 368—Martin v. McCune, 39 P. 
2d 978, 170 OkL 196—Oil Reclaim¬ 
ing Co. y. Reagin, 87 P.2d 289, 169 
Okl. 605—Moss y. Louderback 15 
P.2d 37. 169 Okl. 286—Exendine v. 
Iron, 4 P.2d 1036, 168 Okl. 177— 
Knapp v. State Land Com’rs, 281, 
P. 773, 139 OkL 164—^Improved In-* 
dustrlal Order of Wlsemen v. 
Muskogee Sec. Nat Bank, 280 P. 
1087, 139 Okl. 16—McMurray y. 
Witherspoon Live Stock Commis¬ 
sion Co.. 269 P. 867, 182 Okl. 100— 
Bayers y. Gamblin, 266 P. 660, 180 
Okl, 82—Sampson v. Lindley, 249 
P. ?86, 121 OkL 262—Houser y. 
Ivey, 249 P. 141, 119 Okl. 42— 
Moore v. Morris, 248 P. 988, 116 
Okl. 224—Bllby v. Halsell, 232 P. 
379, 106 Okl. 215—Muskogee Elec-' 
trie Traction Co. v. Bolin, 232 P. 
106, 105 Okl. 142—Chortney y. Cur¬ 
ry, 225 P. 950, 99 Okl. 69—Johnston 
y. Shaffer, 221 P. 748, 96 Okl. 286 
-Barker y. Barker, 218 P. 812. 99 
Okl. 103—^L]mch y. Peterson, 216 
P. 617, 91 Okl. 28—Central Coal & 
Lumber Co. v. Jones, 212 P. 606, jB8 
Okl. 219—Alva Roller Mills v. Sim¬ 
mons. 185 P. 76, 74 Okl. 814-Co- 
lumbia Nat. Life Ina Co. v. Wirth- 
le, 176 P. 406, 78 Okl. 302—Scott 
v. Inman, 176 P. 81, 74 OkL 18— 
Priest v. Quinton, 171 P. 1113, 68 
Okl. 120. 

Or.—In re Losle’s Estate, 66 P.2d 
1176—Baker v. Jensen. 295 P. 467, 
186 Or. 669—Clevenger v. Smith, 
270 P. 601, 126 Or. 884—PorUand 
& Oregon City Ry. Co. v. Sanders, 
167 P. 664, 86 Or. 62. 

Pa.—Galloway v. Schwelsfurth, 8 A 
2d 916—Haun v. McCabe, 162 A 
906, 308 Pa. 481—Marshall v. Carr, 
118 A 621, 276 Pa 86—Faxon v. 
Schoenberg, 100 PaSuper. 373— 
Frendlioh v. Montgomery, 89 Pa 
Super. 179. 

Phlllppina—Philippine Guaranty Co. 
y. Belando, 68 Philippine 410— 
Changjo y. Sy-Changjo, 18 Philip¬ 
pine 406—Perez v. Melllza 18 Phil¬ 
ippine 411—^Remo v. Espinosa 10 
Philippine 186, 6 Off.Gaz. 444—LI- 
chauco y. Lim, 6 Philippine 271, 6 
Off.Gaz. 86—U. S. v. Jarandilla 0 
Philippine 189, 4 OCLGaz. 694— 
Miranda v. Navotaa 2 Philippine 
667, 1 OfiLGaz. 891—Veloso v. Ang 
Seng Teng, 2 Philippine 622, 1 Off. 
Gaz. 836—U. S. v. Salvador, 2 Phil¬ 
ippine 649, 1 Off.Gaz. 740—Obras 
Plas y. Regidor, 2 Philippine 161— 
U. S. v. Torrente, 2 Philippine 1. 

Porto Rico.-Pulg v. Soto, 18 Porto 
Rico 130. 

RL—Wolfe y. Wolfe, 104 A 689— 
Anthony v. Anthony & Cowell Co., 
99 A 641, 40 RL 1. 

S.C.—Byus y. Bason, 182 S.B. 442, 
178 S.C. 176—^LeVner v. Bluesteln, 
178 S.E. 265, 175 S.a 69^<PaTdue v. 
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the application is made orally but that discre- application is based on a statutory ground.^® The 
tion may be taken away by statute, and the grant- discretion of the trial court must not he exercised 
ing or refusal controlled thereby, as where the * absolutely, arbitrarily, or capriciously,^'^ but only 


Pardue, 166 S.B. 101, 167 S.C. 129 
—^Armltage v. Seaboard Air Line 
Ry. Co., 164 S.E. 169, 166 S.C. 21— 
Merchants’ Fertilizer & Phosphate 
Co. V. American Land & Building 
Corporation, 164 S.B. 17, 166 S.C. 

■ 394—Moore v. Southern Ry. Co., 
161 S.E. 626, 168 S.C. 842, reversed 
on other grounds Southern Ry. Co. 
V. Moore, 52 S.Ct 38, 284 TT.S. 581, 
76 L.Bd. 608—^Edwards v. Union 
Buffalo Mills Co., 159 S.B. 818, 162 
S.a 17—King V. Smith, 146 S.B. 
237, 148 S.a' 419—Pltchette v. 

Sumter Hardwood Co., 142 S.B. 828, 
145 S.C. 63—^Neuss, Hessleln & Co. 
V. Bamberg, B. & W. Ry. Co., 123 
S.E. 327, 129 S.C. 197-McKen2le 
V. Southern Ry. Co., 102 S.E. 614, 
118 S.a 468. 

S.D.—Sprlck V. Schreiner, 286 N.W. 
299, 68 S.D. 894. 

Tenn.—^Patton v. Morality, 74 S.W. 
2d 618, 18 Tenn.App. 184—Grey¬ 
hound Lines, Inc. v. Patterson, 14 
Tenn.App. 662—^Levitt & Co- v. 
Krlger, 6 Tenn.App. 328—Valley v. 
Lambuth, 1 Tenn.App. 647. 

Tex.—Strlbllng v. Strlbllng, 86 S.W. 
2d 815, error dismissed, and fol¬ 
lowed In 85 S.W.2d 822—Home Ins. 
Co. V. Williams, CIv.App., 84 S.W. 
2d 876, error dismissed—Leija v. 
Concha, CIv.App,, 89 S.W.2(f 948— 
Ferguson v. Ferguson, CIv.App., 11 
S.W.2d 214, affirmed, Com.App., 23 
S.W.2d 673—Lowe v. Lowe, Civ. 
App., 298 S.W, 916—Lewis v. Pitts, 
CIv.App., 276 S.W. 473—Jeffers v. 
Brewer, CIv.App., 266 S.W. 1110— 
Freeman & Browne v. Dletert 
Bros., Clv.App., 268 S.W. 84,4—Lee 
V. Zundelowltz, CIv.App., 242 S.W. 
279—^Puntney v. Moseley, Civ. 
App„ 237 S.W. 1116—Goodwin v. 
American Nat Bank of Shreveport 
La., Civ.App., 236 S.W. 780—Gregg 
V. Texas Bank & Trust Co., Civ. 
App., 286 S.W. 689, error refused— 
Smith v. Potts, Civ.App., 226 S.W. 
480—Goodman v. Republic Inv. Co., 
Clv.App., 216 S.W. 466, dismissed 
for want of jurisdiction. 

Utah,—^Patton v. Evans, 69 P.2d 969, 
113 A-L.R. 689—Sharp v. Canakls 
Gianulakls, 226 P. 837, 68 Utah 249. 
Vt—Gomez v. Lawson, 166 A. 14, 

. 106 Vt 858. 

Va.—Atkinson v. Neblett 132 S.B. 
326, 144 Va. 220—Big Sandy & C. 
R. Co. v. Ball, 118 S.K 722, 188 Va. 
431—Town of Farmvllle v, Wells, 
103 S.B. 696, 127 Va. 628. 

Wash-—State ex rel. Hamilton v. 
Standard Oil Co, of California, 68 
P.2d 1031, 190 Wash. 496—^Bmpens 
V. Tomer, 17 P.2d 21, 170 Wash. 624 
—Ideal Inv. Co. of Seattle v. Neely, 
267 P. 46, 147 Wash. 667—Wenat¬ 
chee DIst Co-op. Ass’n v. Thomp-| 
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son, 237 P. 19, 185 Wash. 91—Jones 
V, Jones, 164 P. 767—Lampe v. Ja¬ 
cobsen, 90 P. 654, 46 Wash. 633. 
W.Va.—Ohio Valley Bank v. Berry, 
100 S.E. 876, 85 W.Va. 95. 

Wls.—Druska v. Western Wisconsin 
Telephone Co., 189 N.W. 162, 177 
Wls. 621. 

13 C.J. p 128 note 14. 

Discretion where parties stipulate 
see Infra § 11. 

Granting m Judicial act 
"Granting a continuance is either 
an exercise of Judicial discretion up¬ 
on particular facta, or an application 
of legal rules to them, the facta 
being ascertained by the court, and 
the discretion used, or application of 
law made by the court; and In ei¬ 
ther case is exclusively a Judicial 
act.’’—Burt v. Wllllama, 24 Ark. 91, 
94. 

After delay of many yean in fil¬ 
ing motions for continuance, they are 
addressed to the discretion of the 
court.—Barnes v. City of Springfield, 
168 N.E. 78, 268 'Mass. 497, certiorari 
denied 60 S.Ct 246. 281 U.S. 732, 74 
L.Ed. 1148. , 

Acceptance of eounsel’a statement 
A court la not bound ' to accept 
mere statement of counsel requesting 
continuance, or supporting affidavit 
as to ground therefor.—^Fidelity & 
Deposit Co. of Maryland v. Jones, 
76 S.W.2d 1067, 266 Ky. 181. 

15w Mo.—Harrison v. McNergney, 
App., Ill S.W.2d 191. 

W. Ill.—Benton v. Marr, 6 N.B.2d 
466, 364 Ill. 628, transferred to 
10 N.B.2d 864—^People v. Zearing, 
137 N.B. 481. 306 lU. 603. 

Tex.—Lewis v. Fitts, Clv.App., 276 
S.W. 478—^Puntney v. Moseley, 
Clv-App., 287 S.W. 1116, dismissed 
for want of Jurisdiction.—Goodwin 
V. American Nat Bank of Shreve¬ 
port La., Civ.App., 236 S.W. 780— 
Smith V. Potts, Clv.App., 226 S.W. 
480—Hutson v. Cade, Clv.App., 217 
S.W. 438—^Lamar v. Hildreth, Civ. 
App., 209 S.W. 167, error refused. 

IS C.J. p 126 notes 20, 21, p 126 note 

22 . 

Delay of one texm for preparation 
Miss.—Maury v. Natchez Commercial 
Bank, 18 Miss. 41. 

Fallnre to comply with statute 

(1) Where the motion or affidavit 
for continuance does not comply with 
the statutory requirements, the ap¬ 
plication is not a statutory one and 
rests in the court’s discretion.—Hut¬ 
son V. Cade, Tex,Clv.App., 217 S.W. 
438—13 C.J. p 126 note 23. 

(2) In such a case, it will be pre¬ 
sumed that the ruling of the court is 
not an abuse of its discretion.—Gulf, 
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etc., R. Co. V. Brooks, Tex.CIv-App., 
132 S.W. 95. 

13 C.J. p 126 note 24. 

Statute not precluding disoretlon 
A statute relating to proceedings 
for the validation of municipal bonds 
which provides for the Issuance of 
order to show cause on specified day 
and that "at the time" designated In 
such order the court shall proceed 
to hear and determine, etc., does not 
preclude a Judge In tiie exercise of 
his reasonable discretion from con¬ 
tinuing the base from day to day or 
time to time.—State v. City of Mia¬ 
mi. 134 So. 608, 101 Fla. 292. 

17. Cal.—^Bckert v. Graham, 22 P.2d 
44, 131 CaLApp. 718. 

La.—State ex reL Armstrong v. Mc- 
Noughton, 164 So. 630, 183 La. 697. 
Me.—Charlesworth v. American Ex¬ 
press Co., 108 A. 858, 117 Me. 219. 
Mo.—^Noah V. L. B, Price Mercantile 
Co., 231 S.W. 800, 208 Mo.App. 149. 
Or.—^Baker v. Jensen, 296 P. 467, 186 
Or. 669. 

13 C.J. p 125 note 16. 

Review of discretionary ruling as to 
continuance see Appeal and Error 
S 1600. 

Bofnsal where matter of right 

(1) Where a continuance is a mat¬ 
ter of common right, a disregard of 
the right by refusing a continuance 
would constitute an. abuse of discre¬ 
tion.—^Waldeyer v. Walluku Sugar 
Co.. 19 Hawaii 245. 

(2) Continuance as matter of right 
see supra § 4. 

Dlsozetilon held not abused by 

(1) Granting continuance In ac¬ 
tion against mortgagee for failure to 
satisfy mortgage of record.-Barnett 
V. Bank of Malvern, 39 S.W.2d 1014, 
183 Ark. 1030. 

(2) Denying continuance sought 
because defendant had no pnoney 
with which to defend.—Gibson v. 
Moore, 68 S.W.2d 844, 187 Ark. 897. 

(8) Denying continuance where 
motion therefor on filing of amended 
petition alleged no grounds for con¬ 
tinuance.—Shelton Taxi Co. V. Bowl¬ 
ing. 51 S.W.2d 468, 244 Ky. 817. 

(4) Denying continuance In per¬ 
sonal injury action to ascertain 
whether injury was temporary or 
permanent—Dickinson v. McBride, 
193 S.W. 89, 127 Ark 665. 

(5) Other denials of continuance. 
U.S.—^Virginia Beach Bus Line v. 

Campbell, C.C.A.N.a, 78 F.2d 97, 
certiorari denied 55 S.Ct 637, 294 
U.S. 727, 79 L.Bd. 1268. 

Ark—^Missouri Pac. R. Co. v. Remel, 
48 S.W.2d 648, 185 Ark. 598, cer¬ 
tiorari denied 68 S.Ct 85, 287 U.BL 
634, 77 L.Ed. 550. 
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in accordance with fixed legal principles and with 
a view to promoting substantial justice.^* 

§ 6. Considerations Affecting Grant or Re¬ 
fusal 

The chief consideration in passing on a motion for 
a continuance Is whether the grant or denial would be 
In furtherance of Justice; among other considerations 
are the applicant's good faith and diligence, and the 
expediency or necessity of a continuance. 

Whether the ruling of a court on a motion for 
a continuance is within the proper exercise of its 
sound discretion usually depends on the facts of 
the particular case,^® the chief test being whether 
the grant or denial of the motion operates in the 
furtherance of justice.®® Before a* continuance 
may be granted, it must clearly appear that such 
grant will further the cause of justice and the 
due administration of justice may demand a speedy 
trial in a particular case-®® On the other hand, 
a continuance should be granted if a denial there¬ 


of would operate to delay or defeat justice;®* 
and courts have been said to be liberal in continu¬ 
ing a cause when to do otherwise would deny 
applicant his day in court.®* 

In ruling on a motion for a continuance, a court 
will consider, in addition to the matters named 
earlier in this section, and § 8 infra, such mat¬ 
ters as applicant’s good faith, as contrasted -with 
his purpose to delay,®® his use of diligence,®® and 
the expediency or necessity of granting a continur 
ance.®^ 

A continuance will be granted more readily in a 
court sitting at short intervals than in one whose 
terms are less frequent.®® Where the propriety of 
granting a continuance is debatable, courts have 
been said to be more inclined to continue at the 
instance of defendant than of plaintiff.®® While 
the postponement of a trial to another day in the 
same term is governed by the same general rules 
that apply to continuances from one term to an- 


Cal—Maxr v. Clark, 46 P.2d 197, 7 
Cal.App.2d 689. 

W. Sanders Cotton Mill Co. 
V. Bryan, 179 So. 741. 

Pa.—^Edmunds v. DufE, 124 A. 489, 
280 Pa. 365, 88 'A.L.R. 719. 

Tex.—-Barlow v. Greer, Clv.App., 222 
S.W. 801—Lamar v. Hildreth. Civ. 
App., 209 S.W. 167, error refused. 

1 & Me.—Charlesworth v. American 
Express Co., 108 A. 368, 117 Me. 
219. 

Or.—Elliott V. Lawson, 170 P. 926, 87 
Or. 450. 

18 C.J. p 125 note 16. 

19. lia.—Dalgarn v. New Orleans 
Land Co., 109 So. 845, 161 La. 658. 
Or.—Baker v. Jensen, 296 P. 467, 136 
Or. 669. 

90. Fla.—State v. Hewitt, 188 So. 
778, 108 Fla. 1177. 

Me.—Charlesworth v. American Ex¬ 
press Co., 108 A. 858, 117 Me. 219. 
Usonssioii of role 
'It is difficult to lay down any gen¬ 
eral rule. The right to obtain a con¬ 
tinuance is frequently very much 
abused, and it is proper that courts 
should be vigilant in preventing such 
abuse; while, on the other hand. It 
is Important that the fair exercise of 
it should not be checked; for it is of 
the first Importance to the correct 
administration of Justice.”—Penhe v. 
Toume, 2 La. 462, 464. < 

IMlef firom JudgmeiLt as test 
VThere the circumstances are such 
as would authorise the court to re¬ 
lieve a party from a Judgment, or¬ 
der, or other proceeding taken against 
him through fals mistake, surprise, or 
excusable negleot, a continuance 
should be granted.—^Llght v. Bioh- 
ardson, 81 P. 1128, 8 CaLnnrep.CaB. 

7 *®: 


91, Fla.—Bacon v. Feigel, 86 So. 424, 
80 Fla. 666. 

Ind,—Krupa v. State, 164 N.E. 666, 
198 Ind. 696, citing Corpus gnxls. 
Wls.—Ih re Bilty's Will, 176 N.W. 

220, 171 Wla. 20. 

13 C.J. p 126 note 26. 

If It would defeat purpose of stat¬ 
ute to grant a continuance, It should 
be denied,—Tuttle v. Pockert 126 N. 
W. 841, 147 Iowa 41. 

& Iowa.—Temple Lumber Co. v. 
Lattner, 283 N.W. 622, 211 Iowa 
465. 

9% Me.—Charlesworth v. American 
Express Co., 108 A. 368, 117 Ma 
219. 

18 C.J. p 126' note 29. 

94. CaL—Ross V. Thirlwall, 281 P. 

714, 101 CaLApp. 411, 

S.C.—'White V. Harhy, 179 S.B. 671, 
176 S.a 36. 

96. Fla,—^Bolles v. Carson, 74 So. 
609, 78 Fla. 604. 

Kan.—Economy Hog & Cattle Pow¬ 
der Co, v. Bilby, 180 P. 786, 104 
Kan. 769. 

La.—Stephen R. Jones, Inc., v, God¬ 
win, 140 So. 25, 174 La. 207. 

18 C.J. p 126 note 31. 

2 & Ga.—Harvey v. Lewis, 99 S.E. 

49, 23 Ga,App. 667. 

Diligence in procuring evidence or 
attendance of witnesses see Infra 
§S 56-63. 

If due dlligtJLee Is shown by appli¬ 
cant, a continuance should be grant¬ 
ed.—Laun V. Ponath, 79 S.W. 729, 106 
Mo.App. 203—18 C.J. p 126 note 28 
Ca](l), [b]. 

97. CaL-^In re McCarthy’s Estate, 
App., 78 P.2d 910. 

13 C.J. p 126 note 80. 

Continuance to obtain evidence not 
affecting result see infra S 5L 
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Oouvenleuoe 

A party will not be permitted to 
delay a trial to subserve his own 
convenienoa—^Hannah v. Chadwick, 2 
Tex.A.Clv.Cas. S 617. 

Delicacy 

A cause will not be continued from 
mere motives of delicacy.—Simons v. 
Sheftall, aM.CharIt., Ga., 90. 

When there is mo oontxoversy about 
facts, it is not error to refuse a con¬ 
tinuance.—Green v, Johnson, Tex.Clv. 
Aj)p., 44 B.W. 6. 

Extreme necessity required 
Court can discharge Jury before 
verdict only In cases of extreme, 
manifest, urgent, or imperious neces¬ 
sity.—Dalgam v. New Orleans Land 
Co., 109 So. 845, 161 La. 658. 
Judgment mot usable Im suit 
A continuance will not be granted 
to obtain a Judgment which could not 
be used in the suit in which the con¬ 
tinuance is sought—Deablieux v. 
Darbonneaux, 8 Mart.,N.S., La., 215. 

Comtlmaanoe mot needed or requested 
Compelling defendants to go on 
with the trial after their answer to 
plaintiff’s amended complaint hod 
been filed was not error, where they 
asked for no delay or continuance, 
and it appeared that they needed 
nona—Ohlin v. Kowner, 114 A. 117. 
96 Conn. 394. 

9B. La.—Kimball v. Dunn, 12 La. 
446. 

N.T.—Smith V. New York Ins. Co.. 1 
N.Y.Super. 228. 

13 C.J. p 127 note 42. 

99. Ark.-Hareh v. Hanauer, 15 Ark. 
252. 

IlL—Lockhart v. Wolf, 82 Ill. 87. 

La.—^Lecesne v. Cottln, 9 Mart. 454. 

18 C.J. p 127 note 43. 
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other,*® the discretion of the court may be more 
readily exercised in favor of an application for the 
former than for the latter,and a refusal of the 
former may be less readily sanctioned by an ap¬ 
pellate court than a refusal of the latter.** 

Considerations affecting the grant or refusal of 
a second or further continuance are considered in 
§ 112 infra. 

§ 7. Condition of Cause m General 

A party not having on file a pleading constituting 
a meritorious cause of action or defense is generally 
not entitled to a continuance; but where the pleadings 
are sufficient, a continuance may be granted if the 
case was fixed for trial before the Issues were Joined. 
Qranting a continuance after trial has begun and while 
a motion Is pending Is discretionary. 

A party whose pleading fails to disclose a meri¬ 
torious cause of action or defense is not entitled 
to a continuance.** Similarly, a party who has 
withdrawn his pleadings,*^ or who has made de¬ 
fault,*® may ordinarily not procure a continuance, 
although the allowance of a continuance to a de¬ 
faulting defendant because of his illness has been 
upheld.*® A party whose pleadings are not in¬ 
sufficient is entitled to a continuance on the ground 
that the case has been fixed for . trial before the 
issues were joined ;*7 but the denial of a continu¬ 
ance requested on-this ground has been held not an 
abuse of discretion where there was a joinder of 
issues before the case was actually reached for' 
trial.** 

After a case has proceeded to trial, the granting 
of a continuance while a motion is pending has 
been held to be within the trial court’s discre- 


' tion;** thus, if it is in the interest of substantial 
justice to do so, a court may grant a continuance 
while a motion for a directed verdict is pending.^® 

The fact that a cause had been pending for a 
considerable length of time is no reason why a 
continuance should not be granted on a proper 
showing, where it does not appear that the delay 
was at the instance of the party applying therefor.^*- 

§ 8. Contintiances after Reversal'and Remand 

After remand by an appellate court, a continuance 
should be granted if sufficient time has not been allowed 
to prepare for the new trial; generally, the parties must 
be ready for trial by the first or next term after the 
appellate decision. 

After a cause has been remanded by an appel¬ 
late court, a continuance should be granted if suffi¬ 
cient time has not been allowed to elapse between 
the reversal and the beginning of the new trial for 
a parly to make reasonable preparation;^* but a 
party is not entitled to more time than that as a 
matter of right.^* As respects their right to con¬ 
tinuances, generally the parties are required to be 
ready for trial by the first or next term of court 
after the decision of the higher court,^^ the trial 
court being authoriaed by statute, in one jurisdic¬ 
tion, to grant a party one continuance in the event 
he has exhausted on appeal all the continuances 
to which he was entitled.*® It is not sufficient 
ground for a further continuance, however, that 
the parties were ignorant of the remanding and 
hence unprepared to go to trial,*® or that they 
had not received a full report of the decision of 
the higher court.*"^ 


^ Tez.-^apt 7. Stubbs, 4 S.W. 
467, 68 Tex 222. 

W.Va.-Jrhorn v. Tetrick, 116 S.H. 762, 
768, 98 W.Ta. 465, citing Oorpns 
Jula. 

31. Tex—Apacbe CJotton Oil & Mfg. 
Co. V. Watkins & Kelly, Civ.App., 
189 S.W. 1088. 

W.Va.—Thorn v. Tetrick, 116 S.E. 
762, 763, 98 W.Va. 465, citing Oox- 
pns Joxla. 

18 QJ. p 127 note 45. 

3^ CaL—Lord v. Dnnster, 21 P. 866, 
79 Cal. 477. ■ 

Cal.—Thompson v. Thornton, 41 CaL 
626. 

Ga.—Jones v. Vines, 69 Ga. 491. 

as. Neb.—Cornell v. Tuck, 178 N.W. 

612, 104'Neb. 769. 

18 C.J. p 127 note 82. 

Answer admlttisg claim 
Where defendant by his answer ad¬ 
mits the Justice of plaintiff’s claim, 
a continuance should be refused.— 
Duncan v. Hobart, 8 Iowa 887. 


General denial 

A defendant who flies a general d^ 
nlal which does not constitute a de¬ 
fense Is not entitled to a continu¬ 
ance; but If he would be allowed to 
Introduce rebutting evidence under 
the general denial, a consideration of 
his application for continuance Is au¬ 
thorized.—Texas Trausp. Co. v. Hy¬ 
att, 64 Tex 218. 

34. Tex—Slddall v. Goggan, 6 S.W. 
668 , 68 Tex 708. 

36). Tex—^Payne v. Latham, Civ. 

App., 8 S.W.2d 826, error dismissed. 
18 C.J, p 127 note 88. 

38L Ga.—Kersey v. Barfield, 167 S.B. 

926, 46 Ga.App. 442. 

37, La.—Bentley v. Barrett, App., 
146 So, 849, setting .aside 144 So. 
187. 

Giautiiig motion mandatory 
La.—Bentley v. Barrett, supra. 

96. Iowa.—^Molyneux & Maher v. 

JuUus, 169 N.W. 131, 184 Iowa 816. 

1 33. Pa.—Faxon v. Schoenberg, lOO 
I Pa.Super. 878. 
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BiBozvtlon not abused 
Eefusal to grant a continuance re¬ 
quested by defendant immediately 
after he had moved for leave to 
amend Is not an abuse of discretion 
where the nature of the proposed 
amendment is not. set out—^Faxon v. 
Schoenberg, supra. 

40. Ohio.—^Parsch Lumber Co. v. 
McGrath, 173 N.B. 629, 87 Ohio 
App. 37. 

41. Ga.—Hooper v. Memphis Branch 
R.. etc., Co„ 19 Ga. 85. 

4G Ga.—Toungblood v. Youngblood, 
76 Ga. 840. 

43. Ill.—Dodge V. Deal, 28 IlL 808. 

44. Mo.—McNeeley v. Hunton, 80 
Mo. 882. 

46. Oa.—Walker v. Floyd, 80 Ga. 287 
— ^Youhg V. Harrison, 21 Ga. 684. 

4a IlL—Murray v. Whittaker, 17 
IlL 280. 

47. Ga.—Walker v. Floyd, 80 Ga.. 

287. ' 
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Where the mandate has been on file in the lower 
court a number of days before the trial begins, a 
continuance should not be granted to allow a party 
to apply for a change of venue>8 

§ 9. Continuance as to One of Coparties 

Unless a statute provides otherwise, a continuance 
as to one of several defendants is a nullity or a con¬ 
tinuance of the entire case. 

Although the continuance of a cause as to one 
defendant .and the denial thereof as to the other 
has been allowed under statute,under other au¬ 
thority a continuance as to one of several defend¬ 
ants sued on a joint liability is a nullity,50 or oper¬ 
ates as a continuance of the entire case.5i 

§ 10. Continuance on Court’s Own Motion 

A trial court may. In a proper case, order a continu¬ 
ance on its own motion, but it is not Incumbent on It 
to do so. 

A trial court may order a continuance on its 
own motion,5 2 unless to do so, in a particular case, 
would be so unreasonable as to constitute a clear 
abuse of discretion.52 Thus, it has bep held that 
a court is within its rights in continuing, on its 
own motion, a case in which there is a defect of 


parties,®^ in which none of the parties appear 
on the day set for hearing,®® or in which a party’s 
continuances have been exhausted;®® and a court 
may adjourn the trial of a cause temporarily in 
order to enable a party to procure papers® 7 or 
witnesses®® necessary for the proper trial of his 
case. 

Even though it may be permissible, however, it 
is not incumbent on a court to continue, or offer 
to continue, a case on its own motion and without 
a request,®® particularly where the court had no 
notice of facts which might constitute grounds for 
a continuance.®® 

§ 11. Continuance by Consent, Agreement, or 
Stipulation 

A court may. In Its discretion, continue a case on the 
consent, agreement, or stipulation of the parties or their 
attorneys; such agreement does not operate as a post¬ 
ponement without the court's sanction. Usually the 
court will not enforce an unwritten agreement for con-> 
tinuance made out of court. 

A court may postpone or continue a cause on the 
consent of the parties or their attorneys,®^ or on 
their agreement or stipulation;®® but whether a 
continuance should be granted on such stipulation 
ordinarily rests in the trial court’s discretion,®® al- 


48. Ky.—^Nawcomb-Buchanan Co. v. 

Ba^ett, 4 Ky.L. S28. 

4». Cal.—Bell v. Staacke, US P. 221, 
159 CaL 183, 

aa Ind.—Root v. DUl. 88 Ind, 169. 
51. 6a.—Medlook v. Wood, 61 B.S. 

516, 4 6a.App. 868.' 

68 . Mont—State ex ret Clark v. 

Bailey, 44 F.2d 740, 99 Mont 484. 
PoxolxLff oonttwiaiioe on parties 
Under a statute giving the court 
discretionary power to granj contin¬ 
uances whenever the cause alleged 
by a party applying for.it appears 
sufficient to Justify it, the court can¬ 
not 'Without an application from one 
of the parties, arbitrarily force a 
continuance on them.—State v. Pos¬ 
ey, 17 La.Aim. 252, 87 Am.D. 525. 
sa Tex—^Matagorda Canal Co. v. 

Styles, Civ.App., 207 S.W. 662. 
Pendeaoy of proceedings of board 
' Action of trial Judge in continuing 
on his own motion cause involving 
water rights, until board of water en¬ 
gineers, in pending proceeding, had 
determined rights of parties, was not 
an abuse of discretion Justifying 
holding that by order of continuance 
he refused to proceed with ^rlal pur¬ 
suant to law.—^Matagorda Canal Co, 
v. Styles, supra. 

B4u Iowa.—Farmers’ Sav. Bank v. 
Farmington Independent School 
Diet, 97 N.W. 988. 122 Iowa 99. i 


56y Ohio.—^Kiefer v. Clark County, 
7 Ohio S.&C.P. 81. 4 Oh.N.P. 283. 
56. Ga.—Wood v. McGuire, 21 Ga, 
576. 

67. Or,—Young v. I^tton, 9 Or. 196. 

6 i U.S.-City of Hialeah v. Harris, 
C.C.AFla.. 88 F.2d 999. ' 

'Where evidance is egnaUy bal- 
anoed, the court may, of its own mo¬ 
tion and over objection, continue the 
case, to give a party opportunity to 
call as witnesses persons whose 
names had been mentioned during 
the course of the trial.—^Pierce Pub. 
Co. V. Hasselgren Studios, 192 Ill. 
App. 347. 

69. Wash.—Zapon Co. v. B.ryant, 286 
P. 282, 156 Wash. 161. 

18 C.J. p 128 note 68. 

60. La—Bemos v. Michel, 122 So. 
584. 168 La 468. 

61. U.S.—King of Spain v. Oliver, 
Pa, 14 F,Cas.No.7,8l2, PetC.a 217. 

18 aJ. p 128 note 66. 

Buie of oourt h^ mandatory 
Under a rule of court which pro¬ 
vides that “no cause after being 
placed on the trial list, shall be con¬ 
tinued more than once by consent of 
counsel or parties," the court Is 
bound to grant at least one continu¬ 
ance, if both parties consent— 
Schrlmpton v. Bertolet 26 A 776, 166 
Pa 638, 640. 


ea. CaL—Lorraine v. McComb, 32 P. 

2d 960, 220 Cal. 768. 

13 C.J. p 128 note 67, p 178 note 11 
[a]. 

Interested person not party or at¬ 
torney 

An agreement made by a person 
who is neither a party nor an attor¬ 
ney of a party, but who does have 
an interest in the action, is not bind; 
ing on a nominal party who has also 
a substantial interest.—Anderson v. 
Citisena’ Nat Bank, Tex., 6 S.W. 503. 

63L U.S.—Virginia Beach Bus Line 
V. Campbell, aCAN.C., 73 F.2d 97, 
certiorari denied 65 S.Ct 637, 294 
U.S. 727. 79 LEd. 1258. 

Cal.—Lorraine v. McComb, 82 P.2d 
960, 220 Cal. 763. 

Discretion of oourt generally see su¬ 
pra ! 5. 

Deosial held not abuse of discretion 
Cal.—Meier v. Hayes, App., 67 P.2d 
120 . 

Go.—Paulk V. Berrien County, 102 S. 
E. 172, 24 Ga.App. 768. affirmed 
Berrien County v. IPaulk, 105 S.B. 
491, 150 Ga. 829. 

Statute not compulsory 
Statute providing that court shall 
postpone trial when all attorneys of 
record of parties who have appeared 
agree in ‘writing to such postpone¬ 
ment was not compulsory on court, 
but directory.—Lorraine v. McComb, 
82 P.2d 960, 220 CaL 763. 
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though there is authority holding that in the ab¬ 
sence of a good reason for the release of either 
party from his written agreement, it is the court's 
duty to give effect to itM 

An agreement by the parties that a cause shall 
be continued does not operate as a postponement 
without the sanction of the court, and does not 
of itself bind the court a party is, therefore, not 
justified in assuming that a cause will be post¬ 
poned simply because he has agreed with his ad¬ 
versary that it shall be.®® As between themselves, 
on the other hand, the parties to an agreement for 
a continuance are bound by its terms,®"^ and neither 
party should be permitted to benefit by a violation 


thereof.®® 

Necessity of writing. Usually a court will not 
enforce or recognize an agreement for a continu¬ 
ance made out of court by the parties or their 
attorneys, if it is not reduced to writing,®® especial¬ 
ly where there is uncertainty as to the existence"^® 
or terms^i of the agreement in question; however, 
if a party is misled by a verbal agreement, the 
court may postpone the trial.'^® A stipulation signed 
only by the attorney for one of the parties ^ 
been held void and ineffectual.^® 

An objection to an order of continuance “by 
agreement,” on the ground that the agreement was 
not in writing, is too late when made at a term 


Dlsr»era>aiii# airieeiii«iit bald Improp- 
ar 

(1) A court's action In proceeding 
to trial In the absence of defendant 
and in disregard of the fact that 
there was a written agreement on file 
to continue ,the case la Improper.— 
McBride v; Settles, TexApp., 16 S. 
W. 422. 

(2) An agreement of settlement of 
the controversy, which provides for 
the payment of an agreed sum in 
monthly Installments, and that until 
the full amount Is paid the action 
shall be marked "Reserved general¬ 
ly," renders It Improper for the court 
to force the action to trial In disre¬ 
gard of the agreement—^Eduitable 
Trust Co. of New York v. MacLaire, 
135 N.Y.S. 1022, 77 Mlsc. 116. 

Postponement without prejudice to 
party's rights 

Although a stipulation by pjalntlff 
In a divorce action that the postpone¬ 
ment of the hearing of defendant’s 
motion to vacate the judgment should 
not prejudice defendant’s rights In 
any way did not authorize a new mo¬ 
tion after plaintiff's death against 
his representatives, the court, on 
such motion, had power to order that 
the stipulation and affidavits estab¬ 
lishing it and proving plaintiff's death 
and the history of the motion, and 
such other papers as might be per¬ 
tinent thereto, should be made a 
part of the proceedings In the orig¬ 
inal motion and to decide the action 
with such further opportunity to 
persons to be heard as it deems Just 
—Hunt V. Hunt, 189 N.Y.S. 418, 164 
App.Dlv. 833, modifying 136 N.Y.S. 
89, 76 Mlsc. 209. ' 

6L Phlllppina—Loreto v. Herrera, 
10 Philippine 354, 6 Ofl.Gaz. 687. 

Party's failure to cite witnasses is 
not a .good reason.—^Loreto v. Her¬ 
rera, iupra, 

66b U.S.—Virginia Beach Bus Line 
V. Campbell, C.C.A.N.C., 78 F.2d 97, 
certiorari denied 65 S.Ct 637, 294 
U.S. 727, 79 L.Ed. 1268—New Eng¬ 


land Furniture & Carpet Co. v. U. 
S.. D.C.Mlnn., 2 F.Supp. 648. 

Ga.—Paulk v. Berrien County, 102 S. 
E. 172, 24 Ga,App. 758, affirmed 
Berrien County v. Paulk, 106 S.B. 
491, 160 Ga. 829. 

18 C.J. p 128 note 69. 

Duty to try case within,, statutory pe¬ 
riod 

A stipulation that an action be 
dropped from the calendar to be re¬ 
set on notice does not relieve plain¬ 
tiff of the necessity of bringing the 
action to trial within the time fired 
by statute, and if he does not do so 
the action will be dismissed on mo¬ 
tion of defendant for failure to pros¬ 
ecute with due diligence.—Central 
Pac. R. Co. V. Riley, 160 P. 844, 81 
Cal.App. 894. 

Agreement not in effect at time of 
appUoatlou 

Where the agreement is to con¬ 
tinue until the happening of a cer¬ 
tain event and the event has already 
occurred at the time when applica¬ 
tion is made to the court for a con¬ 
tinuance, it is not binding on the 
court—Mayfield v. Miles, 107 N.E. 
162, 266 HI. 186. 

(joBtinuanoe from open court to 
chambers 

The court is not bound to conform 
to private arrangements of counsel, 
especially where they contemplate, 
not a continuance from one term to 
another, but from open court to 
chambers.—Ford v. Holmes, 61 Ga. 
419. 

Assumption of opposing counsel’s 
bad faith is not Justified by a court’s 
refusal to sanction an agreement for 
postponement.—^Moulder v. Kempff, 

17 N.B. 906, 115 Ind. 469. 

66. Ind.—Moulder v. Kempfi; 17 N.. 
E. 906, 116 Ind. 469. 

67. Neb.—National Co-op. Hall Ass’n 
V. Doran Bros., 288 N.W. 627, 121 
Neb, 746. 

13 C.J. P 128 note 68. 

60. Neb.—National Co-op. HallAss’n 
v. Doran Bros., supra. 

18 C.J. p 128 note 68. 
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Estoppel 

A party to a stipulation that on a 
continuance being granted, a certain 
Judgment would not be pleaded as a 
bar, is estopped to plead such Judg¬ 
ment—^Brooklyn Min. & Mill. Co. v. 
Miller, 108 P. 471, 18 Ariz. 217. 

Enforcement of condition in stipula¬ 
tion 

Where defendants desired a contin¬ 
uance, and a stipulation was entered 
into that one might be had provided 
defendant would within a specified 
time serve and file a statement of 
the defenses that would be inter¬ 
posed and relied on, the court on ap¬ 
peal will not consider errors not 
arising out of such stated defenses. 
—In re Barrett, 204 N.W. 167, 48 S. 
D. 802. 

69^ Cal.—Peralta v. Mariea, 8 CaL 
185. 

D.C.—Strong v. District of Columbia, 
10 D.C. 499. 

N.Y.—Griswold v. Lawrence, 1 Johns. 
607. 

13 C.J. p 128 note 74, p 129 note 76. 
Reaulrement of writing for stipula¬ 
tions generally see stipulations { 4, 
also 60 C.J. p 40 note 25-p 45 note 
78. 

Inadmissibility in evidence 

An agreement for continuance 
which is not in writing is inadmis¬ 
sible in evidence against a party. 
Ala.—Collier v. Falk, 66 Ala. 223. 
Iowa.—Sapp v. Aiken, 28 N.W. 24, 68 
Iowa 699. 

7a Neb.—^Felton v. Moffett, 45 N.W. 

930, 29 Neb. 582. 

13 C.J. p 129 note 78. 

71. tToti. —C lark v. Dekker, 28 P. 

956,. 43 Han. 692. 

S.C.—^Hort V. Jones, 2 Bay 440. 

7SL Tex.—Capt v. Stubbs, 4 B.W, 
467, 68 Tex 222. 

7& S.D.—Meadows v. Osterkamp, 
122 N.W. 419, 28 S.D, 462. 



§12 

of court subsequent to that in which the order 
was entered.^* 

§ 12. Continuance by Operation of Law 

A cause not disposed of during a term of court Is 
continued by operation of law; such continuance may 
also occur where a term Is not held at the regular timoi 
or where the Judge Is disqualified. 

All causes not tried or otherwise disposed of 
during a term stand continued as of course, with¬ 
out the entry of a formal order of continuance 
in some jurisdictions this result is rejiched under 
pertinent statutes.*^® A continuance by operation of 
law may also occur where a term of court is not 
held at the regular time,^^ or where the judge is 

disqualified.'^^ 

Where a court retains jurisdiction pending the 
■hearing by a higher court of an application for a 
peremptory writ of prohibition, the writ operates 
as a stay of proceedings, and the proceedings of 
the court below are continued by operation of law.*^® 

An order of reference virtually continues a cause 
in court from term to term so long as it remains 
in force.*® 

§ 13. Waiver of Right to Continuance 

A party may waive hla right to a continuance by 
proceeding to trial without requeating one, by conttnu- 


17 C.J.S. 

Ihg with a trial without objection after filing a motion 
for continuance which has not been acted on or has been 
overruled, by withdrawing his pleadings, or by volun¬ 
tarily dismissing the case, as well as by other acts. 

A party waives whatever rights he may have to 
a continuance by appearing and going to trial, or 
proceeding with the trial, without asking for a con¬ 
tinuance and a waiver may result from a party’s 
going to trial without objection after a motion 
for a continuance has been overruled,*^ or from 
his act in proceeding with the trial without the 
• court’s having acted on the motion.** ' So, also, 
,a party may waive his rights to a cpntinuance, or 
error with respect to an application therefor, by 
withdrawing his pleadings or defense,*^ by volun¬ 
tarily dismissing the case,** by withdrawing his 
answer and demurring to the petition after the 
denial of his application for a continuance,** or, 
where the continuance was sought for the purpose 
of amending the complaint and procuring the nec¬ 
essary evidence, by filing an amended complaint 
after such denial,*^ or by amending his answer to 
meet the amended complaint, and going on with 
the trial,** or by derimrring to an additional para¬ 
graph counting on a cause of action which has 
accrued since service of the summons;** and an 
error in refusing a continuance because of the ab¬ 
sence of a witness is waived by failure to offer 
in evidence an affidavit stating what the testimony 


CONTINUANCES 


74. Tex.—Magnolia Petroleum Co. v. 
Ory, avJLpp., 112 S.W.2d 278. 

75. Ala.—Lewis v. Martin, 98 So. 
€ 35 . 

Ark.—ParriBh v. Parrish, 86 S.W.2d 
667. 568, 191 Ark. 448, citing Cor- 
pus Jtuels, 

Conn.—Ferguson v. Sabo, 162 A 844, 
115 Conn. 619, certiorari denied 68 
S.Ct. 596, 289 TT.S. 784, 77 L.Ed. 
1482. 

Ill.—People V. Noonan, 114 N.B. 928, 
276 III 430. 

Iowa.—Davison v. Garfield, 257 N.W. 
482, 488, 219 Iowa 1268, citing Cor¬ 
pus JnzlB. 

Tenn.—^Kyle v. Goulette, 9 Tenn.App. 
.208. - 

13 C.J. p 129 note 80. p 191 note 96. 

Oontlnuaiioe until turn after filing 
A case Is continued, without any 
order of continuance, until the term 
' Bucceeding that at which It was filed. 
—Cleveland v. Spencer, Tex.CivApp., 
285 S.W. 682, error refused. 

■78.' Miss.—O’Bannon v. Greenville 
Commercial Body Co., 182 So. 87, 
168 Miss. 68. 

W.Va.—^Lovem v. Damron, 120 S.H 
767, 96 W.Va. 276. 

18 C. j. p 120 note 82. 

•TV.-- Ill.-^Whltman' v. Fisher, 74 Ill. 
147—^Knickefbooker v. Knicker¬ 


bocker, 58 Ill. 899—Norfolk v. Peo¬ 
ple. 48 Ill. 9. 

13 C.J. p 129 note 83. j 

7BL Ark.—Stone v. Robinson, 9 Ark. 

469. I 

13 C.J. p 129 note 84. 

79. Cal.—In re Sutter-Butte By-Pass 
Assessment No. 6 of Sacramento & 
San Joaquin Drainage Diet., 218 P. 
27, 191 Cal, 660, error dismissed 
William Ash Co. v. Reclamation 
Board of State of California, 46 S. 
Ct. 194, 266 U.S. 689, 69 L.Bd. 466. 
8 a Ala.—Mendenhall v. Smith, Mi¬ 
nor 380. 

81. W.Va.—Cross v. Cross, 49 B.B. 

129, 66 W.Va. 186, 189. 

18 C.J. p 199 note 17. 

Oonsent to placing case on ready 
calendar may operate ajs a ■waiver.— 
Lasier Gas Engine Co. v. Tokom, 125 
N.T.S. 466. 

88 . HI.—^Kennedy v, Neeves, 101 N. 
E. 246,'268 111. 24. 

Mo.—Watson v. Walsh, 10 Mo. 464. 

Where plalntUf takes nonsuit on 
the overruling of his motion for a 
continuance to make additional par¬ 
ties defendant, he thereby waives &D.y 
right to complain of the ruling.— 
Johnson v. Moss, Tex.Civ.App., 108 S. 
W.2d 1110, error dismissed. 

83. Okl.—Shaw V. Cross, 201 P. 811, 
88 OkL 278. 


81 Tex.—Robertson v. Parrish, Civ. 

App., 89 S.W. 646. 

13 C.J. p 199 note 20. 

Tm 

. (1) It has been held that an aban¬ 
donment of a particular defense, for 
which the testimony of an absent 
witness -was wanted, is a waiver of 
an exception taken to a refusal to 
grant a continuance asked on the 
ground of such absence.—Crawford 
v. Redway, 62 Ind. 673. 

(2) But there Is authority holding 
that defendant’s objection to a 
court's refusal to grant a continu¬ 
ance to which he was entitled Is not 
waived by the subsequent withdraw¬ 
al of his plea.—^Wright v. Basye, 6 
Blackf. 419. 

86 . Kan.—Anderson v. Piper, 190 P. 
697, 107 Kan. 143. 

18 C.J. p 199 note 21. 

sa OkL—Day v. Mooney, 41 P. 142, 
8 OkL 608. 

87. CaJ.—Schultz v. McLean, 42 P. 
667, 109 Cal. 487. 

8 a ir.S.— Lambert v. Smith, D.C., 
14 F.Ca8.No.8,027, 1 Cranch C.a 
847. 

Ark.—SL Louis, etc., R. Co. v. Wright 
160 S.W. 706, 105 Ark. 169. 

88 . Ind.—^Farrington v. Hawkins, 24 
Ind. 253. 
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of the witness would be.^® The right of a party 
entitled to a jury trial.to a continuance until a 
jury shall be in attendance may be waived by an¬ 
nouncing ready for trial with knowledge that a 
portion of the regular jury for the week had been 
excused by the court until the next day, and were 
not then in attendance on the court.®i 


An error in refusing a continuance to defendant 
is not waived, however, by his compliance with an 
order of court requiring him to answer immediate¬ 
ly and further, a party who asks for a con¬ 
tinuance for a term does not waive his exceptions 
to the court’s ruling by choosing to go to trial 
at once rather than accept a two-day continuance 
offered him.® 3 


n. Qi&OXmDB FOR CONTINTTAirCE 


§ 14. General Statement 

No absoluto and comprehensive rule can be laid down 
as to what matters will constitute good grounds for 
continuances. 

Except as to the grounds specified by statute in 
the several states,®^ or by rules of court not in 
conflict with some positive statutory requirement,®® 
-no absolute and comprehensive rule can be laid 
down as to what matters will constitute good ground 
for continuances, and in aU cases this must largely 
be left to the discretion of the court, as appears 
in each particular case where the continuance is 
applied for.®* After' the reason for granting a 
continuance has ceased to exist, the court may 
properly revoke the continuance and require the 
case to proceed,®^ 

§ 15. Defects in Proceedings in General 

The availability of various defects In the proceedings 
as grounds for continuance has been adjudicated. 

The erroneous placing of an ordinary action on 
the summary docket is a sufficient cause for con¬ 
tinuance until the case is properly docketed.®® On 
the other hand, the ,fact that defendant’s counsel 
is not served with a trial notice,®® or that no reg¬ 
ular jury is paneled for the week at which the 
case is called for trial requiring a trial before a 

sa Ky.—House of Directories v. 

Lane Directory Co., 206 S.W. 476, 

182 Ky. 884^U. S. Fidelity, etc., 

Co. V. Boyd, 94 S.W. 86, 29 Ky.Law 
698. 

81. Tex.—Rice v. Dewberry, Civ. 

App., 98 S.W. 716. 

80. Ind.—Meredith v. Lackey, 14 
Ind. 629. 

83. Tex.—Moran v. Midland Farms 
Co., Civ.App., 282 S.W. 608. 

84L Ga. — I>ersons-Pliillipa-Oxford 
Co. V. Morris Fertiliser Co., 92 S. 

E. 646, 20 Qa.App. 100.' 

18 C.J. p 129 note 86.- 

86 . Pa.—Sohrlmpton v, Bertolet. 26 
A. 776, 166 Ps. 688. 

18 C.jr. p 129 note 87. 

86 . La.—^Dalgam v. New Orleans 
Land Co., 109 So. 846, 161 'La. 668. 


jury not regularly drawn,l is not necessarily a 
ground for continuance. Under a statute requiring 
a copy of the account sued on to be filed, failure 
to file a sufficiently specific statement of the ac¬ 
count is no ground for continuance,® at least where 
it does not appear that such failure has made it 
impossible for movant to prepare for trial.® Like¬ 
wise failure to file, upon demand, copies of instru-, 
ments sued on in an action of ejectment is no 
ground for continuance under a statute construed 
as requiring such filing only in actions on con¬ 
tracts.^ 

Other defects in the proceedings as ground for 
‘continuance are considered §§ 16-82 infra, in con¬ 
nection with the particular grounds therein dis¬ 
cussed. 

§ 16. Defect of Parties 

Where all the Interested parties are not before the 
court, the case may be continued to bring them In, un-. 
less such continuance can serve no useful purpose or 
Is asked merely for delay, or unless the party sought 
to be brought In Is not a necessary party or the movant 
has been guilty of unnecessary delay. 

Where all the parties in interest are not before 
the court the case may be continued to bring them 
in,® unless it shall appear that such continuance 

Murnan, 78 P. 1071, 20 Colo.App. 
864. 

18 C.J. p 181 note 7 [a] (8). 

4 . U.S.—Copperthwalt v. McCord, C. 
aOhio,. 6 F.Cas.No.8.216, 2 Mc¬ 
Lean 143. 

18 C.J. p 181 note 7 [a] (1). 

5. Ind.—Park v. Ballentine, 6 Blackf. 
223—Lindley-v. Cravens, 2 Blackf. 
426. 

Mont—Murray v. Creese, 260 P, 1061, 
80 Mont 468. 

N.T.—O’Brien v. Heeney, 2 Bdw. 242 
—^HutcMnson v. Reed, Hoffm. 316. 
N.C.—Gordon v. Holland, 38 N.C. 362. 
13 C.J. p 180 note 89. 

Statute forblddlaff delay 
Where the statute forbade delay In 
consequence of permlttinsr a defend*' 
ant to answer, and the answer dis¬ 
closed that necessary parties ^ wera 


'Miss.—Wmiams v. State, 46 So. 146, 
92 Miss. 70. 16 Ann.Caa. 1026. 
Discretion of court see supra § 5. 

87. Pa.—Westgate v. Erie R. Co., 2 
Pa.Dist & Co. 490. 

Setting aside order for continuance 
generally see infra 9 108. 

98. La.—Interdiction of Wenger, 86 
So. 62, 147 La. 422. 

90. La.—State ex rel. Russell v. 
Richardson, 152 So. 748, 178 La. 
1029. 

1. Tex.—^Bailey Bros. v. Lochman, 
Civ.App., 241 S.W. 626. 

3. Ill—Chicago Stamping Co. v. 
Mechanical Rubber Co., 83 Dl.App: 
230. 

j 13 C.J. p 181 note 7 [a] (2). 

Is. Colo.—^Banker Min., etc.. Go. v. 
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can serve no useful purpose or is asked merely for 
the purpose of delay.® So, where the party sought 
to be brought in is not a necessary partyor the 
movant has been guilty of unnecessary delay,® a 
continuance will be refused. In a case against sev¬ 
eral defendants, in which the judgment must be 
against all or none, the court will grant continu¬ 
ances that are reasonably necessary to bring in 
such of the defendants as have not been served 
with process. 

§ 17. InsufEident Service of Process 

It is generally held that Fn cases of defective service 
the court may properly grant a continuance to perfect 
the service of process. A movant falling to exercise due 
diligence to obtain completed service, however, Is not 
entitled to a continuance. 

In the absence of, or without reference to, any 
special statutory authorization, it has been held 
that, where service of process is defective, the court 
may properly allow a plaintiff further time to per¬ 
fect such service,® although it has also been held 
that in the absence of statutory authorization the 
court has no authority to grant such a continu¬ 
ance as to a service which is fatally defective.^® 
Some statutes provide for continuances where there 


has been no personal service of process,li or where 
service was too late for trial at the term or on 
the day named.i® A statute which provides that, 
where there is a return of “not found” as to any 
of the .defendants, such return shall be suggested 
on the record, and plaintiff may continue the cause 
as to them for another summons at his option 
and proceed against the other defendants who were 
properly served, applies only where the liability is 
several, or joint and several, and not where the 
liability is joint only.^® Under a statute declaring 
that persons jointly or severally liable on the same 
instrument may be included in the same action, at 
plaintiff’s option, and that, where summons is not 
served on all the defendants when they are sev¬ 
erally liable, plaintiffs may proceed against de¬ 
fendants served, it has been held that it was no 
ground for continuing a case on defendant’s mo¬ 
tion that no service of summons had been made, 
or attempted to be made, on some of the defend- 
ants.^4 

A defendant is not entitled to a continuance in 
all cases as of course, on account of defective serv¬ 
ice or notice and the court does not err in deny¬ 
ing a continuance to a plaintiff or a cross peti¬ 
tioner to complete service of process on certain 


absent, it was that the want of 
parties and not the filing of the an¬ 
swer demanded delay, and that a 
continuance was proper.—^Welsh r. 
Solenberger, 8 S.K 91, 86 Ya. iil. 

On bxinglsg In new party 

(1) On the bringing in of a new 
party, time will not be allowed to 
take testimony where no testimony is 
needed.—Canton v. McGraw, 11 X. 
2i1, 67 Md. 583. 

(2) In its discretion the court may 
properly deny defendant a continu¬ 
ance because of the substitution of 
the next friend for an Insane plain¬ 
tiff.—Tuscaloosa By. & Utilities Co. 
Y. Lewis. 98 So. 886, 207, Ala. 468; 

& Ga.—Estes v. City Sav. Bank, 189 
S.E. 13, 164 Ga. 578. 

Tex-—Ward County Water Improve¬ 
ment DlsL No. 2 V. Ward County 
Irr. Diet No. 1, Clv.App., 222 S.W. 
665, error refused. 

18 C.T. p 130 note 90. 

Strong doubt as to plalntUTs right 
to relief in case new parties are 
brought in Justifies refusal to post¬ 
pone for that purpose.—Mitchell v. 
Lenox, 1 Edw., N.Y., 428—^Lord v. 
Underdunck, 1 Bandf.Ch., N.T., 46. 

' 7, Ga.—^Dublin Veneer Co. v. Ken¬ 
drick. 175 S.E. 687, 179 Ga. 287. 

III.—^Englesteln v.- Shammo, 15 N.E. 

2d 989, 296 ni.App. 162. 

Tex.—JoJinson v. Moss, Clv.App., 108 
8.W.2d 1110, error dismissed— 
Schubert v. First Nat Bank, Civ. 


App., 40 S.W.2d 240—City of Beau¬ 
mont v. Dougherty, Civ.App., 298 
S.W. 631, affirmed, CoixuApp., 9 S. 
W.2d 1030—Ferrell v. May, Civ. 
App., 262 S.W. 802—^Peck & Hlcker- 
nell V. Bowers Oil Co., Clv.App., 
246 S.W. 761—Barrow v. Bement, 
Clv.App.. 239 S.W. 273—El Paso 
Townsite Co. v. Watts, Clv.App., 
227 S.W. 709, dismissed for want 
of jurisdiction—Ward County Wa¬ 
ter Improvement Dist No, 2, v. 
Ward County Irr. Dist No. 1, Civ. 
App., 222 S.W. 666, error refused. 

13 C.J. p 180 note 91. 

Snbseanent lienholders 
Where a foreclosure decree suffi¬ 
ciently protects the rights of subse¬ 
quent lienholders, it is not error to 
refuse a continuance to make them 
parties.-Davis v. Union Central Life 
Ins. Co., 150 S.E. 120, 197 N.C. 617. 

a Tex—^BatlifC v. Bussek, Clv.App., 
69 S.W.2d 869, error refused—City 
of Beaumont v. Dougherty, Civ. 
App., 298 S.W. 681, affirmed, Com. 
App,, 9 S,W.2d 1030. 

18 C.J. p 130 note 92. 

a Ill.—Noleman v. Well, 72 Ill. 602. 
Mont.—Murray v. Creese, 260 P. 1061, 
80 Mont 458. 

Tex—^R-r Finance Corporation v. 

Jones, CIv.App., 60 S.W.2d 475. ' 

IS C.J. p 180 note 96. 

Allowanoa of thus discretionary with 
court 

Tex—Southern Trading Co. of Texas 
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V. Feldman, Clv.App., 247 S.W. 702, 
reversed on other grounds, Com. 
App., 259 S.W- 666. 
la Vt.-Johnson v. Bennington, eta. 

R. Co., 90 A. 607, 87 Vt 619. 

18 C.J. p 180 note 96. 

11. Statute construed and applied 
Conn.’—Bouthmayd v. Backus, 8 

Conn. 474. 

13 GJ. p 130 note 97. 

12. Statute oonstrued and applied 
Dl.—Mechanics' Sav. Inst v. Giv¬ 
ens, 82 Ill. 157. 

13 GJ. p 180 note 98. 

13. Ind.—Erwin v. Scotten, 40 Ind. 
389. 

18 GJ. p 130 note 99. 

14. Colo.—Lux V. McLeod. 36 P. 246, 
19 Colo. 465. 

16. Ind.—Kelly v. Mason, 4 Ind. 618. 
Iowa.—Des Moines Branch State 
Bank v. Van, 12 Iowa 523. 

18 GJ. p 180 note 2. 

Intervention suit 

Where certain parties Intervene In 
an action but fail to perfect proper 
service on defendant therein, the 
court is not bound to continue the 
cause as a whole at the request of 
defendant, but, on proper motion, is 
required to continue it either as a 
whole or as to thpse Interveners of 
whose claims no proper service has 
been had.—^Royal Indemnity Co. v. 
Young & Vann Supply Co., 144 So. 
,682. 226‘Ala. 691. 
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defendants, where the movant has not used due 
diligence to obtain or to complete service.^* 

■§ 18. Delay in Filing Pleadings 

Delay In fliina pleadings will usually entitle the op¬ 
posite party to a continuance If the delayed pleading Is 
substantially unexpected and of such a character as to 
affect the issues of the action, and the movant has been 
misled to his prejudice. 

Delay in filing pleadings, in almost every in¬ 
stance, operates as a surprise to the opposite party, 
and on such ground a continuance will usually be 
granted.i'^ A parly is expected to prepare his 
pleadings before the trial of the cause, and, where 
at a late period new pleadings are introduced into 
the action, he must be prepared to grant his ad¬ 
versary additional time to meet the changed condi- 
tions.18 The question whether the delay in filing 
pleadings has operated as such a surprise as to 
defeat a party’s right of preparation is one within 
the discretion of the courtIn such cases, how¬ 
ever, to authoriae the allowance of a continuance, 
the delayed pleading must be substantially unex- 
pected^o and of such a character as to affect the 
issues in the action,2i and, under a particular stat¬ 
ute it must appear that the movant has been mis¬ 


led to his prejudice.** A continuance will not be 
granted because no declaration is filed in a case 
that is at issue but where, at the last caHing 
of a cause for trial, the issue is not made up and 
no rule to plead has been laid, the court will con¬ 
tinue the cause at the request of defendant, al¬ 
though it is the fifth term after the appearance 
term.*4 When a writ of inquiry is set aside by 
defendant, plaintiff may have the cause continued 
at defendant’s cost.*^ 

Statutes providing that a defendant in default 
may file his answer at any time before final decree, 
but that the trial is not to be consequently con¬ 
tinued unless good cause is shown, have been con¬ 
strued and applied in a number of cases.*® 

§ 19. Loss or Absence of Papers 

The loss or destruction of papers in the case, or their 
absence from the flies, may be a good ground for con¬ 
tinuance where the applicant has not been at fault and 
the papers cannot readily be replaced. 

The loss or destruction of papers in the case, or 
their absence from the files, is a good ground for 
continuance where there has been no fault or 
negligence on the part of the applicant but 


16. Ky.—S!, R HordliLg Co. ▼. Padu¬ 
cah St Ry., 271 S.W. 1046, 208 Ey. 
728. 

Tex.—Ratliff v. Rusaek, Civ.App., 69 
S.V7'.2d 869, error refused—Baldwin 
V. Drew, CiT.App., 196 S.W. 636, 
reversed on other grounds, Com. 
App., 244 S,W. 987. 

13 aJ. p 131 note 3. 

PaUure to note defecta 
A party whose duty it 1 b to see 
that legal citation for aervice is is¬ 
sued by the clerk, and who fails to 
note defects in such citation when 
issued, is negligent, and hence not 
entitled to a continuance to secure 
proper service.—Willson v. Riley, 
CiV.App., 240 S.W. 626. 

17. Tex.—Grimes v. Watkins, 69 
Tex. 188. 

IS C.J. p 181 note 4. 

Amendment of adversary’s pleading 
as ground for continuance see in¬ 
fra §S 71-74. 

Surprise at .trial generally see infra 
{5 66-70. 

Btatnte applied 

Statute providing that a plaintiff 
suing on a verified account shall 
have right to continue suit when 
counter affidavit is filed on day of 
trial, applied where sworn answer 
was filed fifteen minutes before trial. 
—Ed. Steves & Sons v. Pyron, Tex. 
Civ.App., 299 S.W. .292. 

Bight of pleader to oontlsaaiioe 
Where defendant’s answer was' 
filed seven-days before the court, pon-. 


vened, he was entitled to a continu¬ 
ance as a matter of right under a 
statute requiring issues to be Joined 
ten days before the trial term.—Co- 
hoon V. Everton, 121 S.B. 612, 187 N. 
C. 369. 

Continuance refused 
It has been held not an abuse of 
discretion to refuse defendant a con¬ 
tinuance to meet the issues raised 
by plaintiff’s reply filed during the 
trial, where no showing was made as 
to what witnesses were required or 
what they would testify.-Sharp v. 
Canakls Gianulakis, 226 P. 337, 63 
Utah 249. 

1& U.S.—^Veatdi v. Harbaugh, D.C., 
28 F,Cas.No.l6,806, 1 Cranch C.C. 
402. 

Ky.—Crew v. Newland, 3 T.B.lfon. 
136. 

Pa.—Halhead v. Ross, 1 Dali. 406, 1 
L.Ed. 197. 

13 C.J. p 131 note 6. 

19. Iowa.—Farmers’ Sav. Bank of 
New Albln v. Bunge, 231 N.W. 
661, 211 Iowa 1867—Williams v. 
Niagara F. Ins. Co., 60 Iowa 561. 

iiO. Ky.—National Life & Accident 
Ina Co. V, Braswell, 272 S.W. 413, 
209 Ky. 166. 

18 C.J. p 131 note 8. 

31. Ark.-Williams v. Bullington, 
111 S.W.2d 607. 

Mich.—DeVine y. MUler, 261 N.W. 

290, 272 Mich. 177. 

13 C.J. p 131 note 8, 
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Belay In filing unneoessur repli¬ 
cation does not entitle defendant to 
a continuance.—Simmons v. Biome 
Ins. Co., 286 lll.App. 344. 

Statute as not authorising coutinu- 
anoe 

The filing of a reply, consisting of 
a general denial, on the date set for 
trial does not authorize a continu¬ 
ance under a statute providing, in 
effect, that a case in which the is¬ 
sues are made up during the term 
shall not stand for trial until ten 
days after such issues are Joined, 
since such a reply does not change 
the issues already properly Joined.— 
Texas Co. v. Tell, 261 P. f49, 128 Okl. 
102—Derry v. State, 235 P. 168, 109 
Okl. 244. 

38. Ark.—Williams v. Bullington, 
111 S.W.2d 607. 

33. Pa—Wenn v. Adams, 2 Dali. 
156, 1 L.Ed. 329—Goodwin v. 

White, 1 Browne, 272, 

84. U.S.—Morgan v. Voss, D.C., 17 
P.Cas.No.9,811, 1 Cranch C.C. 109. 

35. U.S.—^Beck v. Jones, D.C., 8 F. 
Cas.No.1,206, 1 Cranch C.C. 347— 
McCulloch V. Debutts, D.C., 16 F. 
Caa.No.8,786. 1 Cfanch GG 286. 

13 GJ. p 181 note 9. 

30. Va—Welsh v. Solenberger, 8 S. 
E. ?1, 85 Va. 441. 

W.Va—Waggy v. Waggy, 87 S.B. 
178, 77 W.Va 144—McLaughlin v. 
Sayers, 78 S.B. 856, 72 W.Va 364. , 

37. Ky.—Suggett v. Commonwealth 
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their absence or loss is not a ground for continu¬ 
ance when occasioned by the fault of the appli- 
cant.28 Where lost pleadings can promptly and 
correctly be supplied under the eye of the court, 
the court may order- that to be done instead of di¬ 
recting a continuance.29 Consequently a motion to 
continue a case on the ground that the original 
pleadings were lost is properly denied, where the 
court ordered that the record of the original papers 
might be used on the trial in all respects as the 
original.30 The miscarriage of the mail in the 
transmission of papers to the clerk is no ground 
.for continuing a cause, unless shown to be from 
.providential cause.^^ 

§ 20. Failure to File Security for Costs 

Mere failure to give security for costa is not of Itself 
a ground for continuance, especially where such security 
Is not demanded within a reasonable time; but a defend* 
ant may be entitled to a continuance where such security 
Is not given as required by order of the court. 

The mere failure to give security for costs be¬ 
fore the commencement of the suit or before the 
calling of the cause does not of itself furnish any 
ground for continuance.^^ In order that an ap¬ 
plication on such ground may receive consideration 
it must be made to appear that defendant was un¬ 
prepared or less prepared to make his defense in 


consequence of there being no previous security for 
costs.33 It is the duty of defendant to demand 
security, if he so desires; and, if no such security 
is demanded within a reasonable time, it is no' 
ground for continuance that such security is not 
given when the case is called.^^ 

Where a plaintiff is ordered to give security for 
costs, and fails so to do until the next term, de¬ 
fendant at that term is entitled to a continuance.^^ 


§ 21. Continuance to Allow Amendments or 
Notice Thereof 

An appHeatlon for continuance to permit amendment 
is addressed to the sound discretion of the court. After 
an amended petition has been filed, the plaintiff Is en¬ 
titled to time to notify the absent defendants thereof. 

As in other cases, see supra § 5, an application 
for continuance to allow a party to amend his 
pleadings is addressed to the sound discretion of 
the court.*® Accordingly, continuances for the pur¬ 
pose of procuring a proper verification of a plead¬ 
ing,*^ for the purpose of amending the answer by 
pleading a defect of parties,** or to enable a party 
to interpose a different defense** or to remedy a 
mispleading by amending his complaint,^* have been 
granted or refused in accordance with the circum¬ 
stances presented by the particular case. 

applicable.—Great Southern Sulphur 
Co. v. Mills, Tex.Civ»App., 267 S.W. 
673. 

Befnsed 

N.C.—Banka v. Gay Mfg. Co., 12 S.B. 
741, 108 N.G 282. 

38. Befnaed ' 

S,D.—Central Banking, etc., Co. v. 

Puaey, llfi N.W. 1126, 22 S.D. 223. 
13 ax p 174 note 36. 

83. Qranted 

"Where a petition ia not such as 
naturally to apprise defendants of an 
effort to hold them as partners, and 
they are in fact misled and surprised 
thereby, thdy should he granted a 
continuance to enable them to amend 
and obtain a hearing on the defenses 
they may seek to make thereto.— 
Kessler v. Koakum First Nat Bank, 
61 S.W. 62, 21 Tex.Clv.App. 88. 

Befosed 

Where plaintiff filed with his dec¬ 
laration an afildavlt showing the na¬ 
ture of his demand and the amount 
due, atfd defendant filed an affidavit 
of defense, It Is proper to refuse a 
continuance thereafter to enable de¬ 
fendant to Interpose a different de¬ 
fense.—Allen V. Watt, 69 Ill. 666. 

411. Chaatefi 

Conn.—Clayton v. Clayton, 16S A. 
468, 116 Conn. 688; 


Bank, 8 Dana 201—House v. Great- 
house, 10 Ky.Law 817. 

La.—Tucker v. Peebles, 10 La. 408. 

, 18 ax p 132 note 16. 

■28. Mo.—Sisk V. American Cent F. 
Ins. Co., 69 S.W. 687, 96 Mo.App. 
696. 

18 ax p 182 note 17. 

88. Ky.—Gregory v. Melster, 182 8. 
W. 899, 141 Ky. 64. 

30, Ala.—Birmingham H., efc., Co. 
V. Moore, 42 So. 1024, 148 Ala. 116. 

Ky.—Gregory v. Melster, 182 ' S.W. 
899, 141 Ky. 64. 

31. Ga.—Shackelford v. Hays, 8 Ga. 
416. 

'S8. Cal.—Straus v. Straus, 41 P.2d 
218, 219, 4 Cal.App.2d 461, modified 
on other grounds and rehearing de- 
' nied 42 P.2d 378, 4 CalA.pp.2d 461. 
13 C.X p 182 note 22, 

Failure to give security for costs in 
general see the axs. title Coats 
» 171-175, also 16 ax p 218 note 
84r-p 221 note 87. 

.38. Ind.—Cox V. Hunt 1 Blackf. 146, 
Ky.-i-Cox V. Fenwick, 8 Bibb 183. 
Ohio.—Graham v. Douglas, Wright 
728. 

34. U.S.—Hawkins v. Wlllhank. aC. 

Pa., 11 r.CaaJJo.6.247, 4 Wash-C. 
. Cj 286. 

Va.—Jacobs v. Sale, GUm. 128, 
' 11 Va. 111. 


38. Ga,—^Mosely v. Evans, 141 S.B. 
207, 165 Ga. 472. 

N.C.—Banka v. Gay 'Mfg. Co., 12 S,B. 
741, 108 N.C. 282. 

S.D.—Central Banking, etc., Co. v. 

Pusey, 116 N.W. 1126, 22 S.D. 223. 
Amendment of adversary's pleading 
as ground for continuance see in- 
, fra 5ff 71-74. 

Hiajoindes of counts 
Where a declaration Improperly 
Joins counts of contract and tort, the 
allowance of time In which to amend 
or to elect Is discretionary with the 
court.—Lowrie v. Castle, 118 N.B. 
206, 225 Mass. 87. 

Overruling demurrer 
Overruling plaintiff’s demurrer to 
answer entitles defendant to continu¬ 
ance to amend answer.—^Edison v., 
Tatum, 10 Ky.Op. 884. 

Continuance to tender cmswer on 
overruling of defendantls demurrer 
see Infra S 82. 

37. Chanted 

"Where the answer set up a good 
defense which could not be consid-. 
ered unless verified, a continuance! 
should be granted to secure the affi¬ 
davit of an officer of defendant cor-' 
poratlon who was the only one cog¬ 
nizant of the facts and'Qualified to 
make the affidavit, as required by 
statute; and in such a situation the 
statute precluding continuances be¬ 
fore defendant files his defense is In- 
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After an ajnended petition has been filed by leave 
of court, plaintiff is entitled to time to notify those 
defendants who are not in court of the additional 
allegations against them^i 

§ 22. Want of Preparation 

As a general rule a continuance for want of prepara¬ 
tion will be refused. An applicant, to be entitled to relief 
on such ground, must show some precise legal or strong 
equitable reason and the exercise of reasonable diligence 
In every direction In which he claims to be unpre¬ 
pared. 

While want of preparation, when presented in 
connection with a reasonable excuse, will sometimes 


§ 22 

be considered a good ground of continuance,yet 
in order to entitle himself to relief for such cause 
the applicant must show some precise legal or strong 
equitable reason.^s As a general rule applications 
based on this ground will be refused,** especially 
where the want of preparation is coupled with un- 
excusable ignorance*^ or negligence on the part of 
the party seeking relief,*® or where the application 
is sought by defendant to, enable him to prepare 
for his cross action against a codefendant.*^ The 
question whether a party has had sufficient time for 
the preparation of his case is one within the sound 
discretion of the court,*® the determination of which 


41. Ean.—Woodruff v. Albright, 62 
P. 250, 10 Kan.App. 118. 

40. Ill.—Luther v. Mathle, 211 LL 
App. 696. 

18 C.J. p 188 note 39. 

Party ta mUltaiy service 
A defendant who has had no ade¬ 
quate opportunity to prepare his de¬ 
fense because of absence In the mili¬ 
tary service Is entitled to a continu¬ 
ance.—Elliott V. Lawson. 170 P. 926. 
87 Or. 450. 

iniavoidahle casualty or absence of 
fault 

‘Where the facta are such as to 
show that the complaining party is 
not In fault, or some unavoidable 
casualty has Intervened, a reason¬ 
able opportunity should be granted 
for the preparation of the case."— 
Cox V. Spears, 206 S.W. 20, 21, 181 
Ey. 363. 

Btilaaoe on agreement for settlement 

Ky.—^Royalty v. Deposit Bldg., etc., 
Assoc., 40 S.W. 466, 19 Ky.Law 282, 
IflsB.—Brooks V. Robinson, 54 Ulss. 
272. 

43. Ga.—Ward v. Speer, 111 S.II 
411, 163 Oa. 29. 

Ky.—Troendle v. Wells, 288 S.W. 749, 
216 Ky. 819. 

Tex.—Scaling Oil Corporation v. 

Head, Clv.App., 241 S.W. 767. 

18 aj. p 183 note 40. 

Insufficient exensa 

(1) Failure to reach expected set¬ 
tlement of causa—Louisville & N. R. 
Co. y. Tate, 91 S.E. 883, 19 Ga.App. 
607. 

(2) Court’s change of order of case 
on docket so as to bring It. toT trial 
earlier than would otherwise have 
been the case where the party had 
had four months since the service of 
process In which to prepare his case. 
—City of Beaumont v. Dougherty, 
Iex.Clv.App., 298 S.W. 681, aflbrmed, 
Com.App., 9 S.W.2d 1030. 

(3) That the case Is reached on 
the regular call of the trial docket 
earlier than anticipated.—Coleman v. 
Bowman, 99 So. 466. 186 Miss. 137. 


Administrators recently made par¬ 
ties 

That the administrators of a de¬ 
ceased defendant were not ready for 
trial since they had Just been made 
parties to the cause which had been 
pending for a long time did not en¬ 
title them to a continuance.—Tan¬ 
ner V. Hln^n, 118 8.E. 680, 166 Ga. 
888 . 

44. Ala.—Knowles v. Blue, 96 So. 
481, 209 Ala 27. 

Ark.—Missouri Pac. R. Co. v. Swaf¬ 
ford, 66 S.W.2d 86, 186 Ark. 681— 
Inter-Ocean Casualty Co. v. Cope- 
' land. 43 S.W.2d 65, 184 Ark. 648. 
Colo.—Benster v. Bell, 267 P. 792, 88 
Colo. 687. 

Ga.—Tanner v. Hinson, 118 S.B. 680, 
166 Ga. 838—Ward v. Speer, 111 
S.H. 411, 163 Ga. 29—Hunter v. 
Jones, 188 S.E. 268, 86 GaJlpp. 816 
—Louisville & N. R. Co. v. Tate, 
91 S,E. 883, 19 Ga.Aj>p. 607. 

Iowa—Twaltea v. Bailly, 281 N.W. 
882, 210 Iowa 783—Cochran v. In¬ 
dependent School Dlst. of Broad 
Horn, 224 N.W. 809, 207 Iowa 1385. 
Ky.—Troendle v. Wells, 288 S.W. 
/ 749, 216 Ky. 819. 

Me.—Cunningham v. Long, 186 A. 
198, 125 Me. 494. 

Miss.—Coleman v-- Bowman, 99 So. 
466, 186 Miss. 187. 

Mo.—^Laumeier v. Laumeier, 271 S. 
W. 481, 808 Mo. 201—Seelig v. 
Missouri K. & T. Ry. Co., 280 S. 
W. 94, 287 Mo. 343. 

Okl.—^Hope V. Gktrdon, 60 ■P.2d 669, 
174 Okl. 368. 

Or.—Portland & Oregon City Ry. Co. 

V. Sanders, 167 P. 564, 86 Or. 62. 
Pa—Slocock V. Ligglt, 192 A. 671, 
826 Fa 492. 

S.C.—Alexander v. Martin, 189 S.E. 
468, 182 S.C. 399. 

Tex.—Bell v. Thomsen, Com.App., 
278 S.W. 1109, rehearing denied 1 
S.W.2d 1118, 116 Tex. 326—Saylors 
V. Wood, Clv.App., 120 S,W.2d 886, 
error granted—Weeks v. LIpp, Civ. 
App., 48 S.W.2d 716, error dis¬ 
missed—City of Beaumont v. 
Dougherty, Clv.iApp., 298 S.W. 681, 
affirmed, Com-App., 9 S.W.2d 1080— 
St Louis, B. & M. Ry, Co. v. Da-, 

203. 


Vis, Civ.App., 262 S.W. 928—^Texas 
& N. O. R. Co. V. Pipkin, Civ.App., 
209 S.W. 767. 

13 CJ. p 183 note 41. 

ContlnTiaace to procure evldemce 

(1) Continuance to permit litigant 
to get better proof is unwarranted.— 
Dietrich V. U. S. Shipping Board 
Emergency Fleet Corporation, C.C.A. 
N.T., 9 F.2d 783, certiorari denied 
Dietrich V. U. S. Shipping Board 
Merchant Fleet Corporation, 49 S.Ct. 
82, 278 U.S. 647, 78 L.Bd. 660. 

(2) An adjournment in the middle 
of the trial to enable a party to pro-' 
cure evidence is a matter within the 
discretion of the trial court—Wil¬ 
lard State Bank v. Clark, 208 P. 649, 
111 Kan. 439. 

46. Ga.—Brown v. Winshlp, 20 Ga. 
693. 

Ky.—Barnet v. Kennedy, 1 A.K. 
Marsh. 239—Tutt v. n 

Ky.Op. 310. 

13 C.J. p 133 note 42. 

4a. Aria—Wright v. Burhart, 276 P. 

837, 85 Aria 246. 

13 C.J. p 133 note 48. 

47. Tex.—Scaling Oil Corporation v. 
Head, Clv.App., 241 S.W. 767. 

48. Ala—^Knowles v. Blue, 96 So. 
481, 209 Ala. 27. 

Ark.—Bankers’ Fire Ina Co. v. Wil¬ 
liams, 6 S.W.2d 916, 176 Ark. 1188. 
Mass.—Richmond Co-op. Ass'n v. 
Gill, 188 N.B. 496, 285 Mass. 60— 
Petition of Thorndike, 168 N.B. 
888, 257 Mass. 409. 

Tex.—Saylors v. Wood, Civ.App., 120 
S.W.2d 836, error granted. 
PresumptloiL as to time requixed 
Where the statute provides for tri-^ 
al at the term following a designat¬ 
ed number of days' service of sum¬ 
mons on defendant, the number of 
days designated Is presumed to be 
sufficient time in which to prepare 
for trial. 

Ala.—Knowles v. Blue, 95 So. 481, 209 
Ala. 27. 

Art—^Inter-Ocean . Casualty Co. v. 
Copeland, 48 SiW.2d 05, 184 Ark. 
648^ 

18 aj. p 134 note 45 [a]. 
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is to be arrived at in the light of the attending 
circumstances surrounding fhe particular case.^* 
Diligence. A party cannot obtain a continuance 
on the ground that he is not ready to proceed with 
the trial unless he has exercised reasonable dili¬ 
gence in every direction in which he claims to be 
unprepared,and the time for preparation is to 
be computed not merely to the first day of the 
term, but to the day when the case is called for 
triaL^i Thus a continuance should not be granted 
when it appears that ample time and opportunity 
for preparation has elapsed before the case was 
called for a hearing, and the party seeking the con¬ 
tinuance had exercised no diligence whatever in 
even endeavoring to be ready.s^ Where the issues 
have not been properly completed for the requisite 
time, although they should have been, the party in 
default as to time is not entitled to a continuance.53 
It is the duty of the client, as well as of the attor¬ 
ney, to be diligent in the preparation of the case.®* 


17 C.J.S. 

§ 23. — Witifidrawal, Addition, or Change 
of Counsel 

Want of preparation resulting from the withdrawal 
of counsel, or the engagement of new counsel, Just prior 
to the trial date Is not necessarily a ground for continu¬ 
ance, particularly where the party or his recently re¬ 
tained counsel has failed to exercise a proper diligence 
in the matter. 

The withdrawal, on the eve of trial, of the attor¬ 
ney for one of the parties to an action, leaving 
such party unprepared for trial, is not ipso facto 
a ground for contiriuance,®^ particularly where the 
withdrawal is unexplained,^® where no diligence 
in inducing counsel to remain in the case^^ or in 
securing new counsel®® is disclosed, and where it 
is not shown that the party is free from fault in 
the matter.®® 

Likewise when new counsel is engaged just prior 
to the trial date, the alleged lack of preparation 
on the part of such counsel is not necessarily a 
ground for continuance,®® particularly where the 
party has been guilty of negligence,®^ such as in¬ 
excusable delay in employing the new counsel,®® 


48. Ala.—Knowles v. Blue. 95 So. 
481, 209 Ala. 27. 

SO. Ky.—Troendle v. 'Wells, 288 S. 

W. 749. 216 Ky. '819. 

Mo.—Laumeler v. Laumeier, 271 S. 

W. 481, 308 Mo. 201. 

Or.—Day v. Day, 1 P.2d 123, 137 Or. 
159. 

S.C.—Alexander v. Martin, 189 S.E. 
' 468, 182 S.G 399. 

Tex.—St. Louis, B, & M. Ey. Co. v. 

Davis, Civ.App., 262 S.W. 928. 

11 C.J. P 133 note 41 

O'btaliUiiff statutes of another state 
After defendant had had three 
years since, commencement of action 
In which to obtain a copy of the 
statutes of another state to be used 
In his defense, it was proper to re¬ 
fuse a continuance to permit him to 
obtain such copy.—Texas & N. O. R. 
Co. V. Pipkin, Tex.ClyJlpp., 209 S. 
W. 767. 

Conoliislou of lack of dllUreaice war- 
ranted 

Where plalntUE seeking a continu¬ 
ance to procure evidence has dismiss¬ 
ed a previous action for the same 
cause almost a year previous, the 
conclusion is warranted that he has 
not used reasonable diligence in pre- 
r paring for trial—^Hanson v. Mis¬ 
souri Pac. R. Co., 164 P. 1038, 97 
Kan. 218. 

£1. Tex.—Lewis v. Williams, 16 Tex. 
47. 

£8. Ga.—Baliey y. Wlluer, 83 S.B. 
434, 107 Ga. 364. 

Mo.—^Laumeler y. Laumeier, 271 S. 
W. 481. 808 Mo. 201. 


53. Ky.—Woolley y. Louisville, 71 
S.W. 893, 114 Ky. 666, 24 Ky.L. 
1867. 

£4. Iowa.—^Maloney y. Trayerse, 64 
N.W. 165, 87 Iowa 306. 

Mo.—Allen y. Pewel, 87 S.W.2d 142, 
337 Mo. 966. 

55. Wash.—Peterson v. Crockett, 
291 P. 721, 722, 168 Wash. 631. 
Absence of counsel as ground for 
continuance generally see infra SS 
86-42. 

Season for role 

"If the contrary rule should pre- 
yail, all a party desiring a cOntln-. 
uance . . . would haye to do 
would he to discharge his counsel 
or Induce him to file a notice of 
withdrawal."-Peterson v. Crockett, 
supra. 

Statute hdld taapplioahle 
Statute requiring the giylng of 
written notice to party whose at¬ 
torney "ceases to act as such" bO’ 
fore any further proceeding may be 
had against such party, held inap¬ 
plicable where attorney merely with¬ 
draws from case and does not wholly 
cease the practice of law.—van Cott 
y. Wall, 178 P. 42, 46, 68 Utah 282. 

68. Ind.—Sager y. Molts, 139 N.E3, 
687, 80 Ind.App. 122. 

Wash.—Peterson y. Crockett, 291 P. 
721, 168 Wash, 631. 

57. Ind,—Sager y. Moltz, 189 N.B. 
687,, so lnd,App. 122. 

58. Ind.—Sager v. Molts, supra. 
Wash.—Eberhart y. Murphy, 188 P. 

17, 110 Wash. 168, reversed on oth¬ 
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er grounds 194 P. 415, 113 Wash. 
449. 

B9b Ind.—Sager v. Molts, 139 N.B. 

687, 80 IxulApp. 122. 

Okl.—Sandlin v. Pharoah, 78 P.2d 
284, 182 OkL 442. 

S.C.—Brunson v. Hamilton Ridge 
Lumber Corporation, 116 S.B. 624, 
122 S.C. 436. 

88. Iowa.-jrwaites v. Bailly, 231 N. 
W. 332, 210 Iowa 783. 

Beoson for rule 

"It cannot be set down as a rule 
that litigants may in all cases de¬ 
mand a continuance by engaging new 
counsel Just prior to the trial data 
If such were the rule one or the 
other of the litigants could indefi¬ 
nitely avoid trial of the Issues by 
making late substitutions. Such a 
procedure would result in the ob¬ 
struction of justice."—Berger v. 
Mantle, 68 P.2d 386, 337, 18 Cal.App. 
2d 245. 

Veoesslty fox change of oonnsel 
should be shown.—^Berger v. Mantle, 
supra. 

01. Colo.—Benster y. Bell, 267 P. 
792, 83 Colo. 687. 

Duty a> to diligence not obviated 
A litigant is not relieved of his 
duty to be diligent in the prepara¬ 
tion of his case by the discharge of 
his attorney and the employment of 
other counsel.—Day y. Day, 1 E.2d 
128, 187 Or. 169. 

68. Mo.—Cash y.' Wysocki, App.. 229 
aw. 428. 

Va.—Cllnchfleld Coal Corporation v. 
Webber, 181 S.E. 867, 166 Va. 49. 



17 C.J.S. 


.CONTINUANCES 


or where such recently retained counsel could have 
prepared himself for trial by the exercise of rea¬ 
sonable diligence but where he could not thus 
have prepared himself, the cause may, in a prop¬ 
er case, be continued.®* In the event of a party 
being represented by two or more attorneys the 
fact that part of them had been retained only a 
short time before the trial furnishes no ground for 
a continuance where the remaining attorneys have 
been connected with the case for some time,®® or 
where, m fact, the case is well prepared and the 
recently retained attorneys have a thorough under¬ 
standing of the issues thereof.®® A continuance 
will not be granted to permit a party to secure 
additional counsel to assist the attorney already re¬ 
tained where the party has failed to exercise rea¬ 
sonable diligence in employing such additional coun- 
sel.®7 

§ 24. Pendency of Other Action or Proceed¬ 
ing 

Generally a continuance should be granted on a 
showing that Justice requires the cause to await the 


trial and conclusion of another proceeding affecting the 
same parties. 

As a general rule a continuance should be grant¬ 
ed on facts that show that justice requires that 
the cause should await the trial and conclusion of 
another proceeding affecting the same parties;®® 
but the parties to the two actions must be identi¬ 
cal,®® the issues,'^® or at least some of the issues,'^! 
must be the same; and it is essential that the en¬ 
tire relief demanded and sought for in the first 
action can be awarded in the other.^2 A continu¬ 
ance asked for on the ground that the constitu¬ 
tionality of a statute involved is before the su¬ 
preme court for decision is properly denied where 
it appears that the supreme court has already hand¬ 
ed down its decision.78 If the defense that an¬ 
other suit is pending would not avail in abatement, 
it is no 'ground for a continuance or postponement, 
at least in equity.'^* The granting or refusal of a 
continuance in such cases is, however, in a measure 
discretionary with the court,*^® even where the 
pendency of the other suit is not pleadable in abate¬ 
ment ;7® but, of course, this discretion should not 


63. Mo.—Cash V. Wyaockl, App., 229 
S.W. 428. 

18 O.J. P 184 note 60. 

04. Art*.—minois Bankers Life 

Ass'n V. Theodore, 66 P.2d 806, 47 
Arl*. 814. 

Tex.—LeiJa v. Ctoncha, Civ.App., 89 
S.W.2d 948. 

18 C.J. p 134 note 61. 

CouuMl fnib8eq.aeiLtly vetalned 
Where the attorney for a party 
withdraws at the time the case la 
called, for trial and the party haa 
no attorney at the time he moves 
for a continuance, the motion should 
be granted in order to enable counsel 
subsequently retained time for prep¬ 
aration.—Griflln V. Russell, 170 S.W. 
1192, 161 Ky. 471—18 C.J. p 184 note 
82 . 

65. Ky.—Watson v. Bean, 270 S.W.! 
801, 208 Ky, 296. 

18 C.J. p 134 note 63. 

68. Tex.—^Banner v. Thomas, Civ. 
App.. 169 S.W. 102. 

67. Utah.—Van Cott v. Wall, 178 P, 
42, 63 Utah 282. 

66. Cal.—^Eckert v. Graham, 22 P. 
2d 44, 131 CalApp. 718. 

S.C.—Central Union Bank of South 
Carolina v. Lemmond, 173 S.E 810, 
172 S.C. 271. 

13 aJ. p 134 note 67. 

Another action pending as ground 
of abatement see Abatement and 
Revival S§ 17-81. 

Pendency of proceedings for discov¬ 
ery see infra S 26. 


Proceedings to take depositions see 
infra { 26. 

Stay of proceedings on account of 
another pending action see Actions 
S 133 c. 

Aotloik pending fox eleven years 
Where an action to try title to 
realty had been pending for eleven 
years, and it was uncertain whether 
the land was in the United States or 
in Mexico, it was proper to refuse 
plalntilE's application for further de¬ 
lay uutU the report of the joint 
boundary commission should estab¬ 
lish the true boundary.—Schoonmak- 
er V. Clardy, Civ.App., 218 S.W. 1112, 
reversed on other grounds, Com.App., 
244 S.W. 124. 

Contlnuanoe pending determination 
by Jury 

It is not error to continue a suit 
until the disputed fact, raised by 
plea In abatement, that another suit 
wss pending between the same par¬ 
ties and for the same cause of action 
could be determined by the jury.— 
Reed v. Carolina Mortg. Co., 175 S. 
B. 834, 207 N.C. 27. 

69. Ky.—U. S, Pldellty, etc., Co. v. 
Barrett,’ 181 S.W. 796, 140 Ky. 697. 

TO, U.S.—Solomon v. Benjamin, C. 
C.Ani., 76 F.2d 564, certiorari de¬ 
nied 66 S.Ct. 881, 3lie U.S. 749, 79 
L.Bd. 1694—Toplitz y. Miller, C.C. 
N.T., 32 F. 744. 

18 C.J. p 136 note 69. 

71. CaJL—Everts v. Suilset Farms, 
Inc., 72 P.2d 648. 

Vo bearing npon issues Involved 
Where the pending action has no 
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possible bearing upon the Issues in¬ 
volved in the action^ sought to be 
continued, it is prop^ to deny the 
continuance.—^Basom v. General 
Mortg. Co., 281 P. 514, 101 Cal.App. 
186. 

73. N.T.—^People v. Northern R. Co., 
63 Barb. 98, affirmed 42 N.T. 217, 
appeal dismissed 12 Wall 384, 20 
L.Bd. 412—Smith v. St Francis 
Xavier College, 20 N.T.S. 633. 61 N. 
T.Super. 863. 

78. Ill.—Mayfield v. MUes, 107 N-B. 
162, 266 Ill. 186. 

74. U.S.—Lorlng v. Marsh, C.C- 
Mass., 15 F.Cas.No.8,614, 2 Clift 
311. 

Fla—Sanford v. Cloud, 17 Fla 632. 
S.C.—Davis V. Hunt 18 S.C.L. 412. 
76. Cal.—Eckert v. Graham, 22 P. 

2d 44, 131 Cal.App. 718. 

B.I.—^Harrop v. Tillinghast, 196 A 
226. 

S.C.—Fltchette v. Sumter Hardwood 
Co., 142 S.B. 828, 145 S.C 63. 
Wash.—Jansen v. Kolmlta, 226 P. 

1026, 130 Wash. 314. 

18 C.J. p 186 note 68. 

Court is not bound to grant a 
continuance in a mechanic’s lien 
foreclosure proceeding to a party 
who haa elected to institute an inde¬ 
pendent suit and who does not speci¬ 
fy any time at which he would be 
willing to participate in the pro¬ 
ceedings.—^Daly v. Lahontan Mines 
Co., 168 P. 286. 36 Nev. 14. 

70L N/H.—^Moore v.; Maryland Cas¬ 
ualty Co.. 64 A 1099, 74 N.H. 47. 
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be so extended as to deprive a party of all remedy 
for his cause of action^? 

Where a representation of insolvency of estate 
is made as a defense in a suit on an executor’s 
bond, the representative or his sureties are entitled 
to have the cause continued until the result of 
representation is ascertained.'^* Also, where it ap¬ 
pears that defendant has made an assignment for 
the benefit of creditors, the court may grant a 
delay for the purpose of giving a reasonable time 
for conversion of the property into money and its 
application according to the terms of the assign¬ 
ment.^* 

Concurrent attachments. Where the same land 
is attached by several creditors, the subsequent at¬ 
taching creditors may continue their actions until 
the actions on which the prior attachments were 
issued are determined.** 

Cross actions. Where cross actions are pending, 
either of them may be continued on defendant’s 
motion until he shall obtain judgment in his ac- 
tion.*l It has been held, however, that it is not 
error to refuse a continuance because a cross ac¬ 
tion in equity had been commenced by defendants 
against plaintiff in the action.*^ 

Garnishment of defendant. It is a proper ground 


for continuance that the debt for which the suit is 
brought has been attached in a prior and pending 
action in the same or in another state by a creditor 
of plaintiff.** 

Indictment pending. Although there is author¬ 
ity to the contrary,*^ the fact that an indictment 
is pending against defendant is not necessarily a 
ground for the continuance of a suit growing out 
of the facts charged in the indictment.** 

Pendency in another state. The court may in its 
discretion continue an action until after the deter¬ 
mination of a prior and pending action in another 
state between the same parties for the same cause.*® 
It is not an abuse of discretion to refuse a con¬ 
tinuance on the ground that another action is pend¬ 
ing for the same cause in another state, where the 
court is not requested to grant it until after the 
jury are impaneled.**^ 

Proceedings in equity and at law. The question 
whether a continuance will be granted in an action 
at law on the ground that a suit is pending in 
equity which will determine the rights of the par¬ 
ties is a matter within the discretion of the court,** 
depending in a large measure on whether or not 
a refusal will work injustice to the applicant** 
In a proper case such a continuance will be grant- 


77 . WiB.— McDonald v. U, S., 42 Wla. 
840. 

18 C.J. P.135 note 86. 

78. Mass.—McKlm y. Boosa, 67 N.E. 
661, 183 Mass. 610. followed In 
Harmon v. Sweet, 109 N.E. 942, 221 
Mass. 587. 

79. Masa—Alee v. Catlln, 14 Pick. 
221 . 

Stay of suit on adjudication of bank¬ 
ruptcy see Bankruptcy § 491. 

80l Maas.—Barnard v.' Fisher, 7 
Mass. 71. 

N.T.—Hoyt V. Gelston, 8 Johns. 179. 

81. Mass.—“Winslow v. Hathaway, 1 
Pick. 211—Adams v. Mannlngr, 17 
. Mass. 178—Goodenow v. Buttrlck, 
7 Mass. 140. 

88. Cal.—Carr v. Cronan, 64 CaJ. 
600. 

83. Ark.—Great American Ins. Co. 
V. Stevens, 10 S.W.2d 866, 178 Ark. 
8t 

IS'aJ.'P 186 note 69. , 

Party In position to defeat ffasnlsh- 
• ' ment 

That the insurer mlsht have de¬ 
feated the garnishment proceedings. 
Instituted against It in another state 
by a creditor of the Insured, by avail¬ 
ing Itself of its option to restore 
the damaged property rather than to 
pay for tlie loss Incurred, was ne 
ground for denying insurer's motion 


for continuance of suit against It 
by insured on Are insurance policy 
pending dlsilosition of garnishment 
proceedings.—Great American Ins. 
Co. v. Stevens, supra. 

84 R.L—Anthony v. Clarke, 1 R. 
L 284. 

13 C,J. p 185 note 78. 

“Actions are always continued to 
await the event of an Indictment 
pending in relation to the subject 
matter of the suit.”—Anthony v. 
Clarke, 1 R.I. 284. 

85. Iowa.—State v, Schacuenberg, 197 
N.W. 296, 197 Iowa 446. 

DisOloslag defense to Indictment 
Overruling motion for continuance 
in divorce suit because defense to di¬ 
vorce would necessitate divulging de¬ 
fense In pending murder prosecution 
was not abuse of discretion.—Lowe 
V. Lowe, TexGlv.App., 298 S.W. 916. 

In prooeedlng. to revoke physician’s 
Uoense, no reason exists 'for postpon¬ 
ing proceeding until after a criminal 
prosecution against the physician Is 
concluded,—State ex rel Hurwltz v. 
North, 264 SW. 678, 304 Mo. 607. 

86. Or.—^Beneke v. Tucker, 176 P. 
183, 90 Or. 230. 

lateipretatlon uf contract 
Where the determination of a' con¬ 
troversy depends on the Interpreta¬ 
tion of a contract, which is governed 
by the law of another state, and a 
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prior suit involving the same subject 
matter and between the same parties 
Is pending in the courts of such oth- ‘ 
er state, it Is discretionary with 
the Court to direct that the action 
be continued to await Ihe final dis¬ 
position of the suit in the other state. 
—Moore V. Maryland Casualty Co, 
64 A. 1099, 74 N.H. 47. 

Will contest 

Where the extent of an heir's 
rights in the estate of a decedent de^ 
pended upon the determination of a 
contested will case In another state 
of which the decedent was a resident, 
the heir’s action against the admin¬ 
istrator to recover his claimed share 
in the estate should be continued 
pending the determination of the 
action in such other state.—^ReWTs 
Adm’r V. Commonwealth, for 0se and 
Benefit of Phillips, 65 S.W.2d 68. 261 
Ky. 428. 

87. S.C.—Hill V. Hill, 28 S.E. 809, 61 
S.C. 184. 

88. HI.—Phillips V. Hdsall, 20 N.E. 
801, 127 HI. 686. 

18 C.J. p 18'6 note 81, 

Proceedings to' enjoin actions as 
I ground for continuance see Infra 
' S 81. 

89. Miss.—^Franks v. Wanzer, 25 
-Miss. 121. ' 

18 C.J: p. 186 note 8& 
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€d.®® Vice versa, it is likewise within the dis¬ 
cretion of a court of equity to postpone the hear¬ 
ing of an equity case until the determination of a 
pending suit at law involving the same contro- 
versy.®! Where the suits are in the same court, 
the trial of the action at law may be postponed 
until determination of the suit in equity.®® It has 
been held, however, that a continuance will not be 
granted because a suit for the same matter is pend¬ 
ing in equity, where a plea of such suit will not 
avail as an abatement.®® It is not a ground for 
postponement of an action at law that plaintiff, 
without either dismissing or trying the law case, 
proposes to take it from a jury at that time and 
have the whole matter tried out on a new petition 
in equity.®^ 

Proceedings in state and federal courts. Where 
suits are pending-in the federal and state courts,, 
a continuance of the suit in the state court will 
not be granted, unless the parties and subject mat¬ 
ter are the same,®^ In a case in the federal court 
depending upon the local law, a continuance will 
not be granted to await the construction of the law 
in a case pending in the state court,®® especially 
where it is doubtful whether the point involved 
will be determined in the suit pending in the state 
court, and if so, when.®^ Where actions between 
the same parties and with relation to the same 
subject matter are pending in the state and federal 
courts, the action in the state court may be con¬ 
tinued for a reasonable time to await tht deter¬ 
mination of the action brought in the federal court, 

90. Vt—Weiner v. Prudential Ins. 

Co. of America, 1 A.2d 708, H8 A. 

L.R. 1287. 

9L Mlclt—Schmid v. Benzie Clr. 

Judge, 108 N.W. 366, 144 Mich. 

680. 

N.T.—Lacustrine Fertilizer Co. v. 

■ Lake Guano, etc., Co., 82 N.Y.'476. 

1 C.J. p 68 note 54. 

99. Iowa.—Purlngton v, Frank, 2 
Iowa 566. 

1 C.J. p 68 note 55. 

93. U.S.—Lorlng v. Marsh, C.C. 

Mass., 16 F.Cas.No. 8,514, 2 Cliff. 

311. 

S.C.—Davis V. Hunt, 18 S.C.Law 412. 

94. Iowa.—Garretson v. Western L. 

Indemn. Co., 167 N.W. 160, 176 
Iowa 172. 

18 .C.J. p 186 note 86. 

96. ' U.S.—^Loring v. Marsh, C.C. 

■Masa, 15 P,Cas.No.8,614, 2 Cllfl!. 

811. 

Ark.—Boynton v. Brown, 145 S.W. 

242, 103 Ark. 618. 

13 aj. p 135 note 76. 

In Texas the pendency of a prior 
suit In the federal court between the 
same parties and involving the Mmft 


where the subject matter of the action is peculiarly 
within the jurisdiction of the court for whose de¬ 
cision the delay is sought®* So it has been held 
that, where, after the commencement of a suit in 
the federal courts, defendant wlio claimed under a 
tax title filed a bill in the state court against plain¬ 
tiffs lessor, a nonresident, and by publication pro¬ 
cured a decree of the title, no notice being given 
to the party nor to his counsel in the case of which 
defendant had full notice, a continuance of the 
suit properly might be granted to plaintiff to enable 
him to reverse the decree in the state court®® 
Where a person- has filed a libel in personam in 
the federal court, and also commenced an action 
in a state court to recover at common law on the 
identical claim, the federal court in the exercise 
of its discretion will stay its action for a reasona¬ 
ble time to enable a disposition of the cause to be 
made in the state court.^ 

Pendency of appeal As a general rule it is no 
ground for a continuance that an appeal has been 
taken and is pending in another cause between the 
same parties or between some of the parties and 
third persons.® This is especially true where the 
action in which the continuance is sought does not 
hinge upon the proceedings in the appdHate court,® 
or where the decision in the case on appeal will 
not determine the issues in the immediate case, so 
as to obviate the necessity of a trial therein.* It 
has been held, however, that a continuance may be 
granted, where a case pending on appeal between 
the same parties or between some of the parties 

Want of (UUgenoe, 

Taxpayer who delayed applying for 
QUO warranto to test validity of elec¬ 
tion organizing school district for 
more than one and one- half years, 
and until tax had been levied for 
maintenance of district, was not en¬ 
titled to continuance of tax collec¬ 
tion proceeding until determination 
of quo warranto suit—People v. 
Zeartng, 187 N.B. 481, 805 III. 608. 

Falliue to zalse objeotlon by de- 
mnrrer as required by statute.—Eed- 
erlaktiebolaget Amle v. Universal 
Transp. Co., N.T., 260 F. 400, 162 
C.C.A. 470, certiorari denied 38 S. 
Ct 425, 246 U.S. .675, 62 L.Bd. 988. 

3. Ky.—Terrell v. Flack’s Adm’r, 88 
3.W.2d 28, 236 Ky. 826. 

La.—Dalgam v. New Orleans Land 
Co., 109 Sp. 346. 161 La 668. 

Tex.—City of •Wichita Falla v. Whit¬ 
ney, Civ.App., 26 S.W,2d 327, error 
dismissed— "V ogt v, Guidry, Civ. 
App., 229 S.W. 666, 

Wash.—^Hays v. Sumpter Lumber Co., 
198 P; 728, 116 Wash. 90. 

4. N.T.—Keed v. Fenn, 120 N.T.S. 
972. 


subject matter presents neither an 
equitable nor a legal ground for con¬ 
tinuance of the action in the state 
court, and such continuance during 
two entire terms of court is Implied¬ 
ly forbidden by statutes requiring a 
prompt trial of actions’ and prohibit¬ 
ing continuances except, among oth¬ 
er matters, for sufficient cause.— 
Bergholm v. Peoria Life Ins. Co. of 
Peoria, HI., Tex.Civ.App., 68 S.W.2d 
1064. 

96. U.S.—Loring v. Marsh, C.C. 
Masa, 16 F.CaB.No.8,614, 2 Cliff. 
811. 

97. U.S.—City of Detroit v. Detroit 
City R, Co., aCMlch., 66 F. 669. 

98. Cal.—^Roee v. Nevada County 
Super.Ct, 4 P. 577, 66 Cal 670. 

99. U.S.—Calladay v. McBansey, C. 
C.Ohlo, 4 F.Ca8.No.2,318, 5 McLean 
166. 

1. U.S.—Macre v. Weyerhaeuser S. 

S. Co.. D.C.Wash., 24 F.Supp. 282. 
S. Aria.—Dey v. McAlister, 169 P. 
468, 19 Arlz. 306. 

ni— People V. Zehr, 187 N.B. 482, 
305 ni 601. 

18 C.J. p 136 note 86. 
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and a third person involves the determination of 
a question which is controlling in the case in which 
a continuance is asked,® if the continuance is sought 
in good faith and not for the mere purpose of 
delay.® Trial courts have ample power, when it 
is apparent that injustice may be done, to grant 
continuances until a case pending in the appellate 
court, sought to be used as a bar or estoppel, is 
determined."^ 

The pendency of attempted review by error pro¬ 
ceedings of an order in a case not final is not 
reason for the postponement of a trial of the cause 
on its merits.® 

■ It is not improper for a litigant who has taken 
an intermediate appeal to suggest a continuance of 
the cause until the appellate court has determined 
the question appealed.® 

§ 25. Pendency of Proceedings for Discovery 

Pendency of proceedings for discovery may be a suffi¬ 
cient ground for continuance unless there has been un¬ 
due or unexcused delay In seeking the discovery. In 
some Jurisdictions this matter is governed by express 
statutory provisions. 

An action at law may be continued at the instance 
of defendant, on suggestion of the existence of a 
bill in chancery by him against plaintiff for a dis¬ 
covery of facts material in the trial of the action, 
and that due diligence has been used to obtain 


plaintiffs answer.^® A continuance will not be 
granted, however, where there has been undue de¬ 
lay in seeking the discovery,and it is incumbent 
on the party asking the discovery and the continu¬ 
ance to excuse his delay nor will a suit at law 
be continued where the bill seeks general relief 
as well as discovery.^® A plaintiff is not entitled 
to a continuance to await the result of an appeal 
he intends to take from a ruling sustaining ex¬ 
ceptions to interrogatories filed with his petition, 
on the answers to which he is compelled to rely to 
prove his case.^^ Where the answers filed to in¬ 
terrogatories are insufl&cient, the trial court in its 
discretion may grant a continuance to permit the 
filing of sufiScient answers.^® 

In Alabama by the express provisions of the 
statute, if answers to interrogatories are not filed 
in time, are not sufficiently full, or are evasive, it 
is within the discretion of the court either to attach 
the party and cause .him to answer fully in open 
court or to continue the cause until further answers 
are made or to direct a nonsuit or judgment by 
default to be entered.^® 

In Georgia under the statute where interroga¬ 
tories are prepared, filed, and commission attached, 
and where notice of the same has been duly given, 
if the discovery sought is material and such as the 
law requires to be made, if it is not made, a con¬ 
tinuance at the instance of the opposite party should 


5. CaJL—California Canning Machin¬ 
ery Co, v. Superior Court in and 
for Los Angeles County, 44 F.2d 
1046, 8 Cal.2d 606. 

Mo.—Brown v. Simpson, 201 
898. 

13 cj. p 136 note 88. 

Balattottshlp hetweexi Ibbum 
T he relation between the Questions 
involved in the action pending on 
appeal and the Issues Involved in the 
action in which the continuance is 
sought should be shown.—^Arnold v. 
Arnold. 163 S.B. 26, 170 Ga. 486. 

& N.T.—-dtlzena’ Trust Co, of Utica 
V. E. Prescott & Son, 228 N.T.S. 
191, 221 App.Dlv. 426. 

7. Cal.—^Houghton v. Superior Court 
of California In and for Alameda 
■ County, 203 P. 766, 187 CaJL 661. 
18 C.J. p 136 note 89. 

Proper praotloe 

Where Judgment relied on to cre¬ 
ate an estoppel has been appealed, 
proper practice is to continue case 
until final disposition.—^Firestone 
Tire & Rubber Co. v. Btoxt’s Estate, 
168 A. 92, 104 Vt 197. 

Bei adjudloata 

"Where the trial of an action In¬ 
volves the consideration of a pre¬ 
vious Judgment rendered between the 
parties to the action, which. If final, 


would be res adjudicata on some or 
all of the issues involved In the trial, 
the trial court, in the exercise of a 
sound discretion, may continue the 
trial of the case until the final ad¬ 
judication of the matter in the oth¬ 
er action."—^Houghton v. Superior 
Court of California in and for Ala¬ 
meda County, 208 P. 766, 767, 187 Cal. 
661, overruling Dunphy v. Belden, 67 
Cal 427—Lindsay Strathmore Irr. 
Dlst V. Superior Court in, and for 
Tulare County, 9 P.2d 679, 682, 121 
CalApp. 606. 

8. Neb.—^Doolittle v. American NaL 
Bank, 78 N.W. 926, 68 Neb. 454. 

9. BAn.—^Leslie v. Proctor & Gamble 
Mfg. Co., 169 F. 198, 102 EAn. 169, 
L.RJL1918C, 66. 

IOl Md.—^Rldgely t. Campbell, 1 
Harr. & J. 462. 

11. Va.—^Ross V. Norvell, 8 Munf. 
170, 17 Va. 170. 

Wash.—Steenstrup v. Toledo Pdy., 
etc., Co., 119 P. 16, 66 Wash. 101, 
Ann.Cas.l918C 437. 

IS. bhlo,—Swearingen v. Swearin¬ 
gen, Wright, 108. 

Tex.—Hlpp V. Robb, 7 Tex. 67. 

13. U.S.—Bennett v, Wilson, C.C.D. 
C., 3 P.Cas.No.1,326, 1 Cranch C.a 
446. 


14 Iowa.—Theis v. Chicago, etc., R. 

Co., 78 N.W. 199, 107 Iowa 522. 

16. Wash.—Van Zonneveld Bros. & 

Philllpo V. Watson, 292 P. 429, 169 

Wash. 182. 

16b Provisions oonstrued and appUed 

(1) Since “the court, la its discre¬ 
tion, may pursue any one of the 
three courses provided by the stat¬ 
ute," it is not error to refuse a mo¬ 
tion which seelEs only a continuance 
of the cause.—National Life & Acci¬ 
dent Ins. Co. V. Blevins, 117 So. 912, 
918, 22 Ala.App. 678. 

(2) Furthermore, a party not tak¬ 
ing the statutory steps to require 
action by the court upon his adver¬ 
sary’s failure to answer interroga¬ 
tories cannot complain of the court's 
refusal to continue the cause.—^Nsr 
tional Life & Accident Ins. Co. v. 
Blevins, supra. 

(3) Other constructions and appli¬ 
cations see 13 C.J. p 137 note 3. 

Without referenos to statute it 
has been held that the granting of a 
continuance on the ground that in¬ 
terrogatories Mre unanswered is with¬ 
in the discretion of the trial court 
—^Parker v, Newman, 76 So. 479, 200 
Ala. 103. 
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be granted.i7 In no event, however, should a con¬ 
tinuance be granted, unless there has been a com¬ 
pliance with the statute to compel discovery.i^ 

In Indiana, under a statute providing that either 
party may propound interrogatories to be filed 
with the pleadings relative to the matter in con¬ 
troversy, and require the opposite party to answer 
the same under oath, and that the court may en¬ 
force the answer by attachment or otherwise, it 
has been held that the mere failure to answer inter¬ 
rogatories filed with pleadings is no cause for a 
continuance in case of a refusal or neglect to 
answer, an attachment should be , taken out, and 
the party in default in answering will not be al¬ 
lowed to object to the delay occasioned by his own 
default because an attachment was not issued at 
an earlier date.20 

§ 26. Pendency of Proceedings to Take De¬ 
positions 

A continuance may be ^rented to allow a party to 
take the depoaltlon of an absent witness, or because 
depositions duly taken have not been timely returned, or 
where a deposition is so defective as to require retak* 
Ing. Generally it must appear, however, that the tes¬ 
timony sought is material, procurable, and not merely 
cumulative, and that the applicant has been guilty of 
no negligence. 

A continuance may be granted for the purpose 
of allowing a party to take the deposition of an 
absent witness,or because depositions duly tak¬ 
en or commissions to take the same have not been 


retumed22 at the proper length of time before 
the trial,23 or where a deposition is found to be 
formally defective so as to require it to be re- 
taken.24 Generally, it must appear, however, that 
the testimony sought is material25 procurable,2® 
and not merely cumulative of other evidence already 
taken or available,2“^ that the witness will not be 
present at the trial,28 and that the applicant has 
been guilty of no negligence in procuring the de¬ 
sired evidence,28 or in failing to discover that the 
deposition had not been returned.*® Also, where 
the depositions are to be taken under code provi¬ 
sions allowing the court in equitable actions to 
order the evidence to be taken in the form of depo¬ 
sitions, it must appear that the case falls within 
the code provisions, and that there has been a 
compliance with the terms thereof, in order to 
entitle a party to a continuance.*^ 

Every party is expected to prepare his case for 
trial before the cause is reached; and where deposi¬ 
tions are necessary for the proper presentation of 
his cause, he must take the proper legal measures 
to secure them by the issuance of a commission,** 
and such personal supervision as the exigencies of 
the case may require.** The question as to what 
will constitute due diligence in any particular case 
depends on the facts and circumstances presented 
to the court.8^ To authorize a suit to be continued 
on account of an outstanding commission, it must 
appear that no unnecessary delay was suffered to 
intervene after the commencement of, the suit, for 


17. Qa.—Brown v. Meroler, 9 S.B. 
471, 82 Qa. 560. 

13 C.J. p 187 note 4. 

18. Ga.—Thompson v. Hays, .61 S.E. 
83, 128 Ga. 110—Brown v. Mercer, 
9 S.E. 471, 82 Ga. 660—Martin v. 
Anderson, 21 Ga. 801. 

18 C.J. p 137 note 6. 

19. Ind.—Cleveland v. Stanley. 13 
Ind. 649—Cleveland v. Hughes, 12 
Ind. 612—Rice v. Derby, 7 Ind. 649 
—Lenk v. Knott, 7 Ind. 280. 

90l Ind.—Cleveland v. Hughes, 12 
Ind. 612—Hubler v. Pullen, 9 Ind. 
273, 68 Am.D. 620. 

SI. Ky.—Bolling v. Pikevllle Nat 
Bank, 280 S.W. 1090, 218 Ky. 817. 
La.—State v. Standard Oil Co. of 
Louisiana, 178 So. 601, 188 La. 978. 
N.T.—Sadowsky v. Globe Prayer 
Book Co., 189 N.T.g. 106. 

Wash.—Williams v. Qayton, 64 P.2d 
1017, 189 Wash. 282. 

18 C.J. p 187 note 6. 

38. tr.S.-Marsh v. Hulbert, C.C.IU. 

IS F.Cas.No.9,116. 4 McLean 864. 
Del—Bancroft v. Bancroft 86 A. 661, 
4 Boyce 9. 

La.—White’s Succ., 12 So. 768, 46 La. 

17CJ.S.-14 


Ann. 682—Calhoun v. Mechanics’, 
etc., Bank, 28 La.Ann. 260. 

aa N.T,—Prever Goldring Lumber 
Co. V. Ravltch, 144 N.T.S. 662. 

Okl,—^Kepley v. Dingman, 130 P. 284, 
38 Okl. 771. 

18 C.J. p 137 note 8. 

M. Tex—McMahan v. Veasey, Civ. 
App., 60 S.W. 383. 

18 C.J. p 187 note 9. 

35k CaL—Everts v. Sunset Farms, 
72 P.2d 648. 

18 C.J. p 137 note 10. 

aa Neb.—Gatzeraeyer v. Peterson, 
94 N.W. 974, 68 Neb. 882. 

18 aj. p 137 note 11. 

37. U.S.—Smith v. Daniel, C.GA. 
Tenn., 46 F.2d 740, certiorari de¬ 
nied 61 S.Ct 661, 283 U.S. 852, 76 
L.Ed. 1460. 

38. Mich.—Toung v. Kent Cir. 
Judge, 74 N.W. ,206, 116 Mich. 10. 

13 C.J. p 187 note 12. 

BefuMl of oontinuanoe heU not er- 
Tor 

Tex—Sante F6 Tie & Lumber Pre¬ 
serving Co. V. Bums, Civ.App., 192 

, S.'WT. 848, error refused. 
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88. Tex—Barcus v. J. L Case 
Threshing Mach. Co., Civ.App., 209 
S.W. 205, error refused. 

W.Va.—Wilt V. Shaffer, 186 S.B. 287. 

IS C.J. p 137 note 18. 

aa Ga.—Wilcox V. Mims, 20 S.E. 
382, 95 Ga. 664. 

Tex—Continental Lumber, etc., Co. 
V. Wllroy, Clv.App., 151 S.W. 840. 

13 C.J. p 188 note 14. 

31. Iowa.—Wahlberg v. C. A. Buch- 
wald Lumber Co., 183 N.W. 1056, 
153 Iowa 618. 

18 C.J. p 138 note 16. 

aa Tex—San Antonio, etc,, R. Co. 
V. Bowles, Civ.App., 80 S.W. 89, af¬ 
firmed 32 S.W. 880, 88 Tex 684, af¬ 
firmed 18 S.Ct 943, 166 U.S. 706, 
42 L.Ed. 1213. 

13 C.J. p 188 note 16. 

33. Iowa.—Finnerty v. ■ Coughlin, 6 
N.W. 704, 53 Iowa 761,. 

18 C.J. p 188 note 17. 

aik Tex—San Antonio, etc., R. Co. 
V. Bowles, Clv.App., 30 S.W. 89, af¬ 
firmed 82 S.W. 880, 88 Tex 684, af¬ 
firmed 18 S.Ct 948, 168 U.S. 706; 42 
L.Ed. 1213. 

18 C.J. p 138 note 18. 
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•a party never can take advantage of his own neg- 
ligence.35 A party cannot claim a continuance for 
the nonreturn of his adversary’s commission,3® or 
because the adverse party took depositions a short 
time before the court convened, where he might 
have waited until ,the trial and might have pro¬ 
duced the witness in court.®^ 

The allowance of a temporary postponement to 
permit counsel to examine a deposition which has 
been taken in the case by the adverse party is a 
matter within the sound discretion of the court.38 

§ 27. Absence of Parties 

To be a sufficient ground for a contInMance, It must 
appear that the absence of a party is unavoidabie and 
not voluntary, that the party's presence is necessary, 


that the application is made In good faith, and that the 
party will be able to attend at some reasonable future 
time. 

While it is unquestionably an important privi¬ 
lege of a party to be. present at the trial of his 
cause, which should not be denied on a proper ap¬ 
plication made, unless for weighty reasons,®® it is 
the duty of a party, except in cases presenting 
unusual circumstances,^® to attend the trial of his 
cause,and, in the absence of a reasonable and 
sufEcient excuse, a party failing so to attend is not 
entitled to a continuance because of his absence,^® 
especially when the docket of the court is congest¬ 
ed.*® In other words, the absence of a party must 
be accounted for before it will be a sufficient ground 
for continuance;** and it must appear that such 
absence is unavoidable*® and not due to the party’s 


3& Pa.—Cooper v. Mitchell, 1 Phlla. 
73. 

18 aj. p 138 note 19, 

38, La.—SL Joseph’s College v. Lee, 

4 La. 228. 

37. Ark.—State L. Ins. Co. v. Ford, 
142 S.W. 868. 101 Ark. 813. 

SB. Ala.—Trammell v. Hudmon, 6 
So. 4, 86 Ala. 472. 

3d. Ky.—McCutcheon’s Adm’r v. 

Dean. 54 S.W.2d 926, 246 Ky. 257. 
Tex.—Coatley v. Chapman, Ctv.App., 
262 S.W. 548, 644. quoting Ooxpu 
JUzls. * 

‘ 13 C.J. p 138 notes 22, 26. 

"Party to a cause in a measure di¬ 
rects or assists in the management 
of the case by suggestion and advice 
to his attorney during the progress 
of the cause, the striking of the Jury, 
the order In which witnesses are ex¬ 
amined, and questions to be * pro¬ 
pounded. By his familiarity with 
the facts of the case, the facts with¬ 
in his knowledge personally,' he is of 
great assistance to bis counsel, and 
a trial Judge should exercise a great 
caution in the exercise of hla discre¬ 
tion in matters of continuance on ac¬ 
count of the absence of a party to 
the suit"—Barnes v. Atlantic Coast 
Line R. Co., 96 S.B. 630, 110 S.C. 269. 
ThonghiLessness of oounsel 
, Where a party's presence at the 
trial became necessary because of his 
counsel’s thoughtlessness, it was held 
that a denial of a continuance to se¬ 
cure his presence unnecessarily pen¬ 
alised him and constituted error.— 
Massa v. Brooklyn & Queens Transit 
Corporation, 2 N.T.S.2d 805, 268 App. 
Div. 922. 

40l Or.—Baker v. Jensen, 296 P. 467, 
135 Or. 669. 

41. Aiiz.—Wright v. Burhart, 276 P. 
887,' 85 Aria 246. 

Ill.—Brd V. Rapid Transit Co. of lUi- 
nois, 206 IlLApp. 861. 

9.C.—Cannon v. Dean, 61 S.K 1012, 
80 S,C. 567. 

Tex.—Ooodwln v. American Nat 


Bank of Shreveport, La., Civ.App., 

286 S.W. 780—Adams v. Overland 
Automobile Co., Clv.App., 202 S.W. 
307. 

18 C.J. p 139 note 26. 

Attendance to secure oontlnnanos 
"Where a case is set for trial, due 
dlllgende requires that the defend¬ 
ant if he desires a continuance, be 
present either In person or by attor¬ 
ney on the call of the case.’’—^Bur¬ 
ton V. Btherldge.'91 B.B. 927, 19 Oa. 
App. 611. 

Xioss of testimony 
If a party, by being absent .loses 
the benefit of bis own testimony, be 
must ordinarily suffer the .conse¬ 
quences of bis failure to perform his 
duty to attend the trial 
Ill.-^cbleslnger v. Nunan, 26 IllA-pp. 
525. 

La.—Richardson y. Dlnkgrave, 26 La. 
Ann. 651. 

48. Oa.—Arnold v. Arnold, 158 S.B. 
26, 170 Ga. 486—Wilkins v. Jordan, 
177 S.E. 344, 50 Ga-App. 119. 

Okl.—Barker v. Hutton, 235 P. 170, 
109 Okl. 197. 

Tex.—Shanklin v. Moseley, Civ.App., 

287 S.W. 121—Costley v. Chapman, 
Civ.App.. 262 S.W. 548, 645, quoting 
Oorpns Taxis, 

Wis.—Schweitzer v. Doepke, 218 N. 

W. 188, 196 Wis. 341. 

18 C.J. p 138 note 24, p 139 notes 26- 
28, p 167 note 47. 

"General ruJLe is that the absence 
of a party ... is not ordinarily 
grounds for the continuance of a 
case, and does not at least give a 
party an absolute right to a continu¬ 
ance."—Apache Cotton Oil & Mfg. Co. 
V. Watkins & Kelly, Tex-Clv.App., 189- 

S. W. 1083, 1086. 

Exeuses held insnl&olent 

(1) Missing train.—Goodwin v. 
American Nat. Bank of Shreveport, 
La., TexCivA.pp., 286 S.W. 780. 

(2) Mere absence from city.—^Bach- 
rach V. Fisher & Grassgreen, 244 N. 

T. S. 28, 187 Mlsa 882. 
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(8) Failure to acquaint counsel of 
whereabouts. 

Ariz.—Wright v. Burhart, 376 P. 837, 
85 Ariz. 246. 

Ky.—Singleton v. Bond Lumber Co., 
277 S.W. 1018, 211 Ky. 729. 

Mich.—^Flrst State Bank of Decatur 
V. Solomon, 269 N.W. 876, 271 Mich. 
9*. 

Tex.—Turnhow v. Southern Engine & 
Pump Co., Civ.App., 237 S.W. 821— 
Adams V. Overland Automobile Co., 
C1V.APP., 202 S.W. 207. 

SOsoarzlage of letter 
A motion by a party for continu¬ 
ance when the case was called for 
trial in his absence should have been 
granted'on a showing that he intend¬ 
ed to be present, and that a failure to 
attend was due to the miscarriage of 
a letter written by his attorney. 
Cal—Carl v. Thomas, 2 P.2d 872, 116 
CalApp. 294. 

Kan.—Helm v. Veils, 49 P. 662, 68 
Kan., 816. 

Stzlctez showing of good cause 
seems to be required on an applica¬ 
tion for continuance on the ground 
of the absence of a party litigant 
than where a continuance is applied 
for on the ground of the absence of 
a mere witness.—Gtoodwln v. Ameri¬ 
can Nat. Bank of Shreveport, La., 
Tex.av.App., 236 S.W. 780. 

43k Colo.—Benster v. Bell, 267 P. 
792, 83 Colo. 687. 

44. Ga.—Vessel v. Hill. 108 S.E. 242. 

27 Ga.App. 337. 

13-C.J. p 139 note 29. 

Bights of thlxd parties affected 
The text rule applies even though 
the rights of a third person not a 
party to the record but suing the ab¬ 
sent party in another action may be 
prejudiced by the absent party’s fail¬ 
ure to appear and defend his case.— 
Vessel V. Hill, supra. 

4B. Cal.—Canty v. Pierce & Ander¬ 
son, 169 P. 682, 178 Cal 206. 
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own negligence,^® that a postponement is not asked 
for the mere purpose of delay and that, if the 
continuance is granted, there is a reasonable prob¬ 
ability that the party will be able to attend the 
trial within a reasonable time, such as at the next 
term of court.^® Even where the unavoidable ab¬ 
sence of a party litigant is established, this is not 
always a ground for continuance.^® In most cases 
the granting or the refusing of a continuance on 
account of the absence of a party litigant is within 
the sound discretion of the trial court.®® Where 
a postponement of a trial was asked until a certain 
hour to procure the attendance of defendants as 
witnesses in their own behalf and was refused, 
and the trial was extended beyond the hour, and 
one of defendants arrived after the hour and tes¬ 
tified, it was, not error to refuse the request.®! 


§ 27 

It is expressly provided by some statutes that 
the court may, for good cause, postpone the trial 
of the case in the absence of a party.®® 

Voluntary absence. The purely voluntary ab¬ 
sence of a party will not justify a continuance on 
his behalf,®® and the fact that such absence was 
with the consent, or on the advice, of counsel does 
not change the nile.®^ 

Necessity of partes presence. The presence of 
a party to an action to aid and assist his counsel in 
the trial of the cause is not ordinarily considered 
essential; and the absence of a party, not as a 
witness, but simply as an aid to counsel, is rarely 
regarded as a ground for continuance.®® To au¬ 
thorize or to justify a continuance on the ground 
of the absence of a party, it must be made to ap¬ 
pear that he is a competent®® and material®’ wit- 


Hl.—Brd v. Rapid Transit Co. of Il¬ 
linois. 206 I11.APP. 851. 

18 C.J. p 139 note 80. 

'Party** '‘neoesgary alMmuM la a 

good reason for a continuance.”— 

Rausch V. Coxian, 282 P. 261. 252, 86 

Colo. 389. 

46. Neb.—^Eulhanek v. Kulhanek, 
278 N.W. 563, 184 ^eb. 849. 

' 47 . U.S.—Speers Sand & Clay Works 
V. Americas Trust Co., C.C.A.Md., ‘ 
52 F.2d 831, certiorari denied 
Speers Sand & Clay Works v. 
American Trust Co. of New York, 
52 S.Ct 500, 286 U.S. 648, 76 L.Bd. 
1284. 

Okl.—Borman v. Geib, 221 P. 1006, 94 
Okl. 270. 

IS CJ. p 189 note 81. 

4B. Ga.—Arnold v. Arnold, 153 S.E.' 
26, 170 Ga. 486. 

Mont—Ward v. Strowd, 244 P. 1007, 
76 Mont 98. 

40 ; CaL—Mission Film Corporation 
v. Chadwick Pictures Corporation, 
278 P. 866, 207 Cal. 886—Canty v. 
Pierce & Andersonj 159 P. 682, 173 
CaL 205. 

Ga.—^Butler v. Georgia Agr. Credit 
Corporation, 140 S.B. 426, 87 Ga, 
App. 890. 

Ky.-^verstreet v. Cltixens’ Union 
Nat Bank, 76 S.W.2d 641, 266 Ey. 
668 . 

18 C.J. p 139 note 82. 

sa Colo.—Benster v. Bell, 267 P. 
792, 83 Colo. 687. 

La.—Silvie v. International Order of 
Twelve of Knights and Daughters 
of Tabor, 140 So. 97,19 La.App. 392. 

Mont—Ward v. Strowd, 244 P. 1007, 
76 Mont 98. 

N.M.—First Nat. Bank v. Luti, 216 
P. 605, 28 N.M. 616. 

Ohio.-Petrucelli v. Stelnharter, 157 
N.B. 803, 24 Ohio App. 471. 

OkL—Bysenbach v. Robert W. Hunt 
Co., 282 P. 295, 140 OkL 188. • 


S.C.—Barnes v. Atlantic Coast Line 
R. Co., 96 S.B. 630, 110 S.C. 269. 
Tex—Costley v. Chapman, Civ.App., 
262 S.W. 548, 644, citing Corpus 
juris—^Adams v. Overland Automo- 
bUe Co.. CivApp.. 202 S.W. 207. 
Wyo.—Eldrldge v. Rogers, 276 P. 101, 
40 Wyo. 89. 

18 C.L p 139 note 33. 

“Unavoidable absence of a party 
who may also be a witness does not 
render it obligatory that the trial 
judge sustain a motion for continu¬ 
ance on that ground, but it should be 
granted or refused according to the 
court’s sound discretion, taking into 
consideration the showing of cause 
or of good or bad faith on part of the 
applicant"—Overstreet v., Citizens’ 
Union Nat Bank, 76 S.W.2d 641, 648, 
266 Ey. 663. 

Attendanoe at trial 
Overruling motion for continuance 
for plaintilTs absence from state was 
not error, where he attended the tri¬ 
al, called three days after the motion 
was overruled.—Brady v. Crowley, 
Iowa, 164 N.W. 178. 

51. IlL—Hazen r. Pierson, 83 IlL 
241. 

69. Cal.^Betta Spring Co. v. Jardlne 
Mach. Co., 189 P. 667, 28 CaLApp. 
706. 

Conflicting testimony as to cause of 
absence 

Where a continuance is sought un¬ 
der the terms of a statute providing 
that a cause shall be continued if , a 
party ie providentially prevented 
from attending the trial, and where 
testiinony suffldent to rebut the 
showing for continuance is intro¬ 
duced, the determination of the 
.sue of fact is for the trial judge, and, 
denial of the continuahce is not an 
abuse of discretion.—Owen v. Sweat, 
117 S.B. 749, 165 Ga. 659. 

Oenend manager of corporafea party 
; The general manager of a coxpora- 
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tlon which is a party to a cause Is 
not a party within the statute pro¬ 
viding that the absence of a party to 
an action shall be cause for a con¬ 
tinuance. — Persons-Phlllips-Oxford 
Co. V. Morris Fertilizer Co., 92 S.E. 
645, 20 Ga.App. 100. 

53L Ga.—Owen v. Sweat, 117 S.E. 
749. 165 Ga. 659. 

Mo.—Gregg v. Kroensbeln, App., 209 
S.W. 118. 

Neb.—Juikniess v. Howard, 281 N.W. 
848, 120 Neb. 218. 

Tex—Tumbow v, Southern Engine &. 

Pump Co., Civ.App., 287 S.W. 821. 

18 C.J. p 139 note 35. 

Season for role 

"To hold otherwise would let any 
litigant determine for himself when 
he wishes to have his case tried."— 
Kulhanek v. Kulhanek, 278 N.W. 668, 
664. 134 Neb. 849. 

64k S.C.—^Freeman v. Chavis, 101 S. 

E. 849, 113 S.C. 826. 

13 C.J. p 140 note 36. 

56; Okl.—Jennings Co. v. Dyer, 189 
P. 260, 41 Okl. 468. 

18 C.J. p 140 note 37. 

Within ooTixt’s discretion 
Continuance in order that party 
might be present to advise and con¬ 
fer with counsel is discretionary with 
court.—Ward v. Strowd. 244 P. 1007, 
76 Mont 93. 

56. U.S.—Edwards v. Nichols, C.C. 
Conn., S F.Cas.No.4,296, 8 Day 16, 
Brunn.Coll.CaB. 43. 

Tex.—Calhoun v. WWght 28 Tex 
622, 

67. Cal.—Cohn v. Brownstone, 28 P. 
953, 93 Cal. 862. 

Tex—Rody v. Whitaker, Civ.App., 87 
S.W.2d 288. 

18 C.J. p 140 note 89. 

Material and probably true 
,Tex.—Poe v. Hall, CIv.App., 241 S.W. 
; 708. ■' ■ 
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ness,58 or that his presence is indispensable to a 
fair trial of the merits of the cause,®® and that 
injustice may result to applicant in the event of 
a refusal of the delay and his consequent inability 
to be present at the trial of the case.®® 

Absence from state. Except as statutes may oth¬ 
erwise provide,®^ the absence of a party from the 
state will not ordinarily be considered a sufficient 
ground for a continuance,®® unless some good ex¬ 
cuse in addition is alleged as the reason for the 
nonappearance.®® 

§ 28. -Causes of Absence in General 

Absence of a party on business of an ordinary or un¬ 
disclosed nature is no ground for continuance, and, 
generally, attendance on another court is not a ground 


for continuance which the court is bound to recognize 
as sufficient; but absence due to an unforeseen calamity 
Is ordInarUy a good ground for continuance. 

Absence of a party on business of an ordinary®^ 
or undisclosed®® character is no ground for a post¬ 
ponement. 

Although it has been held that the first notice 
of trial determines the rights of a party to a con¬ 
tinuance where his attendance as a party litigant 
is called for at the same time in different courts,®^ 
it has also been held that attendance on another 
court is not a.ground for continuance which the 
courts are bound to recognize as sufficient,® ^ and 
this, it has been said, seems to be the general 
rule.®® Even where the party asking the continu¬ 
ance has been summoned and sworn as a juror in 


6flL BtUc jporendiLg ateeiiec of wlt- 

11ABB68 appllCOpblA 

(1) “Wnen a party intends to tes¬ 
tify in a case, and a continuance is 
asked for on the ground that his evi¬ 
dence is necessary, the same rule ap¬ 
plies to him as to any other witness.” 
—Wright v*. Burhart, 276 P. 837, 889, 
35 Arlz. 246. 

(2) The fact that an absent wit¬ 
ness, if material, la a party plaintiff 
or defendant in the suit cannot prej¬ 
udicially affect a motion for continu¬ 
ance, unless the court has g^ood 
grounds to doubt the fairness of the 
motives of the party moving for the 
continuance, and to suspect that the 
object of the motion is mere delay. 
—Carter v. Wharton, 82 Va. 264—' 
Harman v, Howe, 27 Gratt 676, 68 
Va. 676. 

Absence of witness as ground for 
continuance generally see infra SS 
46-68. 

60. Ga.—Arnold v. Arnold, 168 S.E. 
25, 170 Ga. 486. 

lU.—Erd V. Rapid Transit Co. of IIU- 
nois, 206 HLApp. 351. 

Iowa.—Cavanagh v, O’Connor, 186 N. 

W. 907, 194 Iowa 670. 

Wis.—Schweitzer v. Doepke, 218 N. 

W. 188, 195 Wis. 841. 

13 C.!. p 139 note 25[a], p 140 note 
41. 

"Absence of a party is no cause for 
a continuance when the c^e is reach¬ 
ed for trial, unless his presence be 
necessary for the proper presentation 
of the case, and this must be shown 
to the court, not by way of conclu¬ 
sion,-but by evidence justifying such 
a conclusion.”—^Klng v. McWhorter, 
168 So. 679, 680, 174 Miss. 187—Cole¬ 
man Y. Bowman, 99 So, 465, 186 Miss. 
187. 

Fare’s presence held aeoessaxy 

where he was the only person who 
could testify in his own behalf con¬ 
cerning sole iBSue before oourt.— 
Beck T. Peard, OkL, 80 P.2d 614. 


Statute requiring statement by coun¬ 
sel 

Under a statute permitting a con¬ 
tinuance because of the absence of a 
party if his counsel will state that he 
cannot safely go to trial without the 
presence of such absent party. It is 
not error to refuse such a continu¬ 
ance when counsel does not make the 
required statement—Huguley v. 
Talovltz, 117 S.E. 667, 30 Ga.App. 284 
—^McCurry v. Cunningham, 94 S.B. 
914, 21 GaApp. 546. 

00. Okl.—Jennings Co. v. Dyer, 189 
P. 250, 41 Okl. 468. 

18 C.J. p 140 note 42. 

81. Absence at oommeiiceinaiLt of 
. suit 

Statutes providing that an action 
must be continued where defendant 
is out of the state at the time when 
the suit is .commenced against him, 
and does not return before the time 
for trial, have been construed and 
applied In a number of cases.—Smith 
V. Paige, 86 Mass. 94, 4 Allen 94— 
Bullard y. Brackett, 19 Mass. 86, 2 
Pick. 86—Smith v. Rice, II Mass. 607 
—13 C,J. p 140 note 46. 

aa. Conn.—Tolettl v. Bidlzckl, 178 
A 223, 118 Conn, 681. 

Tex.—Shanklln v. Moseley, Clv.App., 
287 S.W. 121. 

IS C.J. p 140 note 48. 

Absence of minor defendant 
Where, on the appointment of a 
gtiardlan ad litem for a minor de¬ 
fendant, it is essential to the proper 
presentation of the defense that the 
guardian be given sufficient time to 
communicate with the minor who is 
absent from the state, It Is error to 
deny the guardian’s motion for con- 
tinuance.-^Ross v. Stroud, 291 S.W- 
996, 178 Ark. 66. 

63. Cal—^Bank of America Nat 
Trust & Savings Ass’n v. Harris- 
color Films, 81 P.2d 189, 220 Cal 
388. 

18 aJ. p 140 note 41, 
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64 N.M.—^Pirst Nat. Bank v. Lutz, 
216 P. 505, 28 N.M. 615. 

18 CJ. p 141 note 46. 

OS. Ark.—Peppers v. Pennsylvania 
Door & Sash Co., 285 S.W. 5, 171 
Ark. 621. 

00. Okl.—Beck v. ‘Peard, 80 P.2d 614, 
183 Okl. 195. 

Xn cause last notloed for trial 

(1) A party in two court proceed¬ 
ings in different places Is bound by 
the first notice of trial, and the re¬ 
quirement of his presence at such 
trial affords ground for continuance 
of the other proceedings. 

Mich.-Flnan v. Milmore, 1 Mlch.,N. 
P., 172. 

Nev.—Neven v. Neven, 148 P. 864, 
164 P. 78, 38 Nev. 641. 

Okl.—Beck V. Peard, 86 P.2d 614, 188 
Okl. 19&. 

(2) But such other proceeding will 
not be continued if the party's pres¬ 
ence therein is not necessary.—^Beck 
V. Peard, supra. 

In cause first notleed for trial 
Where the text rule prevails court 
in which first notice of trial is given 
need not grant continuance. 

Nev.—Neven v, Neven, 148 P. 864, 
164 P. 78. 38 Nev. 641. 

Tex.—Costley v. Chapman, Clv.App., 
262 S.W. 643. 

07. Ga.—Gunn v. Gunn, 22 S.B. 652, 
96 Ga. 439. 

Tex.—Costley v. Chapman, Civ.App., 
262 S.W. 643, 646, 646, quoting Cor¬ 
pus Juris. 

“It would seriously Interfere with 
the.administration of justice to hold 
as a matter of law that attendance 
upon trial in one court by a party 
litigant is ground for continuance or 
postponement of another cause,"— 
Costley V. Chapman, supra. 

Party must libow sufficient excuse 
for not obtaining continuance in oth¬ 
er casa—Costley v. Qhapman, supra. 
68. Tex.—Costley v. Chapman, su¬ 
pra. 
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another court, a continuance has been denied.®^ 
The court may, however, in its discretion, grant a 
continuance on such ground, if the ends of justice 
require itJ® 

Unforeseen calamity. Ordinarily, the court should 
continue a trial where, during the progress there¬ 
of, a party, through an unforeseen calamity, be¬ 
comes unable to attend or assist in the trialJ^ 


§ 29. — Illness of Paxty or Member of 
Family 

a. Illness of party 

b. Illness of member of family 

a. Illness of Party 

While the granting or refusing of a continuance 

68. Pa.—Goodwin v. White, 1 
Browne 272. 

70. Ga.—Hill V. Clark, 61 Qa, 122, 

Tez.—Costley v. Chapman, CiY.App., 

262 S.W. 548. 

18 C.J. p 148 note 76. 

71. Neb.—Jucknlesa v. Howard, 281 
N.W. 848, 120 Neb. 218. 

7a. Cal.—Lindsey v. Wrigfht. 268 P. 

488, 84 Cal.App. 499. 

Qa-—Cooper v. Virginia-Caroliua 
Chemical Corporation, 160 S.B. 123, 

43 Ga.App. 663. 

Kan.—Roberts v. Sinkey, 15 P.2d 
427, 136 Kan. 292. 

Tex.—Rody v. Whitaker, ClvApp., 

87 S.W.2d 288. 

13 C.J. p 141 note 48. . 

Illness of party as ground for sec¬ 
ond or further continuance see in¬ 
fra i 113. 

73. Ark.—Ashworth v, Brickey, 196 
S.W. 682, 129 Ark. 296. 

Cal.—Pacific Gas & Electric Co. v. 

Taylor, 198 P. 661, 62 CalApp. 

897. 

Colo.—Rausch T. Cozian, 282 P. 261. 

86'Colo. 389—^Lane v. (hooding, 166 
P. 245, 63 Colo. 324. 

Ga.—^Bllzard v. Moseley, 144 S.E. 

891, 167 (k 114. 

Ind.—House v. Carding 122 N.E. 11. 

69 Ind.App. 428. 

Kan.—^Roberta v. Sinkey, 16 P.2d 
427, 136 Kan. 292. 

Ky.—Overstreet v. Citizens’ Union 
Nat Bank, 76 S.W.2d 641, 266 Ky. 

668 . 

Me.—Bolduc y. Nadeau, 148 A 666, 

128 Me. 542. 

Neb.—A)rr v. Easton, 211 N.W. 172, 

114 Neb. 829. 

N.Y.—O’Brien v. Zing, 5 N.T.S.2d 32, 

264 App.Div. 318—Sussman v. Sil¬ 
verman, 199 N.T.S. 419—Krikorian 
V. Fermanlan, 189 N.T.S. 180. 

Okl.—^Borman v. Gelb, 221 P. 1006, 

94 Okl. 270—Wood v. Jones, 169 P. 

326, 60 Okl. 111. 

Tex.—^Patek v. Supreme Lodge, of 


based on the absence of a party due to Illness Is largely 
within the court's discretion, such continuance, on a 
proper showing, should generally be granted where the 
party's presence at the trial is indispensable and his 
Illness renders his presence Impossible, provided he has 
not been guilty of negligence or bad faith. 

The illness of a party is not ipso facto a cause 
for continuance of the cause but where a party’s 
presence at the trial is indispensable and the char¬ 
acter of his illness is such as to render his pres¬ 
ence at the trial impossible, a continuance should 
be granted,^® if it appears that he has been guilty 
of no negligence,that the continuance is not 
sought for the mere purpose of delay,and that 
the sickness is not merely feigned, 7® or the result 
of an act voluntarily done, 77 for the purpose of 
affecting the trial The fact of illness should be 
established by some satisfactory sworn statement,7® 

American Trust Co. of New Tork, 
62 S.Ct BOO. 286 U.S. 648, 76 L.Ed. 
1284. 

Colo.—Lane v. Gooding, 166 P. 246, 68 
Colo. 324. 

Kan.—^Economy Hog v. Cattle Pow¬ 
der Co. V. Bllby, 180 P. 735, 104 
Kan. 769. 

Okl.—^Borman v. Gelb, 221 P. 1006, 
94 Okl. 270. 

78. Del.—Chadwick v. Parkhill Cor¬ 
poration, 141 Jl 823, 16 Del.Ch. 
105. 

Kan.—Ladd v. Flato, 169 P. 968, 102 
Kan. 312. 

77. Ark.-Ashworth v. Brickey, 195 
S.W. 682, 129 Ark. 296. 

Ky.—^Harrod v. Hutchinson, 105 S.W. 
365, 32 Ky.L. 3. 

DnmkesuesB 

(1) Absence due to voluntary 
drunkenness Is no ground for con¬ 
tinuance.—^Ashworth v. Brickey, 195 
S.W. 682, 129 Ark. 296—18 C.!. P 
141 note 60 [a]. 

(2) But the Illness which results 
from long-continued alcoholism Is re¬ 
garded as involuntary, and may be a 
ground for continuance.—Harrod v, 
Hutchinson, 106 S.W. 365, 32 Ky L. 
3. 

18 aj. p 141 note 50 [a]. 

78. Ga.—Arnold v. Pines, 190 S.m 
883, 66 Ga.App. 361. 

Ky.—^Talbott v. Commonwealth, 270 
S.W. 32, 207 Ky. 749. 

N.J.—^Autographic Register Co. v. 

Lino, 161 A 105, 8 N.J.Mi8C, 688; 
18 C.J. p 141 note 61. 

ITatnn and probable duraUon of 
Ulness should be set out in state¬ 
ment. 

Ark.—Palmer v. Folsom, 66 S.W.2a 
1063, 188 Ark. 1167. 

Cal.—^Berger v. Mantle, 63 P.2d 836, 
18 CaLApp.2d 245—Forney v. Bro- 
dle, 39 P.2d 516, 8 CaLApp.2d 245. 


Slavonic Benev. Order of State of 
Texas, Clv.App., 62 S.W.2d 773— 
Stoneberger v. Bishkln, Clv.App., 
236 S.W. 782. 

13 CJ. p 141 note 49. 

Conversely, it is not error to refuse 
the continuance where there is no 
showing that the party is too ill to 
attend the trial and that his ab¬ 
sence would affect the tHal 6r any 
issue in it—Puntney v. Moseley, Tex. 
Clv.App., 287 S.W. 1116y dismissed 
for want of Jurisdiction. 

Where defmdant beooniM insane 
during trial, and, acting under delu¬ 
sion, leaves town before trial is com¬ 
pleted. continuance should be grant¬ 
ed.—Jucknless v. Howard, 231 N.W. 
843, 120 Neb. 213. 

Where no injury would result to 
adverse party from a postponement 
the text rule is especially applicable. 
—^Harrah v. Morgenthau, 89 F.2d 863, 
67 APP.D.C. 119. 

Vo issue 

Where claimant traversed answer 
of garnishee, it was error to refuse 
first continuance of case on account 
of claimant’s illness on ground that 
there was no issue.—Snell v. John 
Hancock Mut. Life Ins. Co., 182 S. 
B. 647, 35 Oa-App. 284. 

74u CaL—In re Stevens’ Estate, 206 
P. 668, 67 CaLApp. 160. 

Mo.—J. H. Rottman Distilling Co. v. 

Van Frank, 88 Mo.ApD. 60. 
VotULeatlon 

A party seeking a continuance on 
the ground of illness must show that 
he is ill and thatt notification there¬ 
of to the other side was not delayed. 
Application was denied where he no¬ 
tified no one until hearing day.— 
Chadwick v. Parkhill Corporation, 
141 A 823, 16 DeLCh. 106. 

7S. U.S.—Speers Sand & Clay Works 
V. American Trust Co., C.C.AMd., 
52 F.2d 831, certiorari denied 
Speers Sand & Clay Works v. 
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either in the shape of an afi5davit^® or the certifi¬ 
cate of a physician that satisfies the court of the 
inability of the party to be present.®^ It should 
further appear that, if the continuance is granted, 
there is reasonable probability that the party will 
be able either to give his deposition®^ or to attend 
the trial in person at some reasonable later date.®® 

From the very nature of the relief asked, the 
decision of the question must necessarily rest al¬ 


most entirely within the discretion of the trial 
court,®® and such discretion will not be interfered 
with unless the same has been abused to the ex¬ 
tent of prejudicing applicant’s right to a fair trial 
of the cause.®^ A continuance is properly refused 
where it appears that the party is not too ill to at¬ 
tend trial,®® or that his deposition might have been 
taken,®® or that a sufficient admission is made con¬ 
cerning the testimony he is expected to give, see § 


KMta^ ttom partT'B Indewalty oom- 
pajiy 

It 13 not error to refuse a con¬ 
tinuance sought on ground of tele¬ 
phone message and telegrams from 
defendant's indemnity company noti¬ 
fying defendant's attorney of defend¬ 
ant's Illness and inability to make 
trip to place of trial, where attor¬ 
ney received no direct communica¬ 
tion from defendant or defendant's 
physician concerning Illness.—Calle- 
garl V. Maurer, 40 P.2d 883, 4 Cal. 
App.2d 178. 

79. Ga.—Dyar v. Dyar, 189 S.E. 721, 
55 Oa.App. 226. 

N.J.—Autographic Register Co. v, 
Llrio. 161 A. 105, 8 N.J.Mlsc. 688. 
13 CJ.'P 141 note 62. 

sa Miss.—Solomon v. State, 14 So. 

461, 71 Miss. 567. 

18 C.J. p 141 note 63. 

Xbna of Ulness 

The certificate should .state the 
condition of the party's health at the 
time of the trial, and one dated four, 
days prior jthereto Is Insufficient.— 
Clark V. Small, 176 S.E. 475, 179 
Oa. 119. 

ITaswoxa doctor’s cextlflcate 

(1) The doctor's certificate should 
be supported by affidavit or personal 
testimony establishing the fact of 
Illness. 

Ga.—Clark v. Small, 176 S.BI. 476, 179 
Ga. 119—Dyar v. Dyar, 189 S.E. 
721, 66 GaApp. 226. 

N.J.—Autographic Register Co. v. 
Llrio, 161 A. 106, 8 N.J.Mlsc. 688. 

(2) A telegram stating that the 
party Is sick and a doctor’s certificate 
Is being mailed is an insufficient 
showing of Illness.—McLendon y. 
Richardson, 186 S.D. 469, 63 Ga.App. 
471. 

(3) It 'has also been held that the 
certificate of a physician la not com¬ 
petent evidence of' the ‘ lUness of a 
party.—Coleman v. Bowman, 99 So. 
466; 136 Miss. 187. 

81. Mont—O'Neill v. Wall, 62 P.2d 
672i 108 Mont 888. 

18 C.J. p 141 note 64. 

83. Ark.-^Palmer v. Polsom, 66 S.W. 

2d 1068, 188 Ark. 1167. 

IlL—See Corbly v. Corbly, 206 HI. 
App. 627. 

Mont—O'Neill v. Wall, 62 P.2d 672, 


103 Mont. 388—Ward v. Strowd, 
244 P. 1007, 76 Mont 93. 

Okl.—^Borman v. Geib, 221 P. 1006, 
94 OkL 270. 

18 CJ. p 141 note 64. 

83. D.S.—Speers Sand & Clay Works 
V. American Trust Co., C.C~AMd., 
62 F.2d 831, certiorari denied 
Speers Sand & Clay Works v. 
American Trust Co. of New York, 
62 S.a. 600, 286. D.S. 648, 76 L. 
Ed. 1284—Smith v. Daniel, C.C.A. 
Tenn.,,46 P.2d 740, certiorari denied 
51 S.Ct 661, 283 U.S. 862, 75 L.Ed. 
1460—Druckman v. Forsyth Fur¬ 
niture Lines, C.aA.N.a. 22 P.2d 
69, rehearing denied 28 F.2d 498— 
Ballard v. Nye, C.C.A.Fla.. 18 P.2d 
98. 

Ark.-Palmer v. Folsom, 66 S.W.2d 
1063, 188 Ark. 1167. 

Cal.—Berger v. Mantle, 63 P.2d 335, 
18 Cal.App.2d 246—Callegarl v. 
Maurer, 40 P.2d 883, 4 Cal.App.2d 
178—Forney v. Brodie, 3 Cal..^p. 
2d 246, 39 P.2d 616-Cllnton v. 
Yates, 263 P. 883, 88 CaLApp. 281 
—Lindsey v. Wright, 268 P. 438, 84 
Cal.App. 499—^Derkmann v. Von 
Blumenthal, 282 P. 162, 69 Cal.App. 
• 606. 

D.C.—Harrah v. Morgenthau, 89 P.2d 
868, 67 App.D.a 119. 
m.—See Corbly v. Corbly^ 206 III 
App. 527—Bohm v. Dalton, 206 Dl. 
App. 374. 

Ind.—House v. Cardinal, 122 N.B, 11, 
69 lnd.App. 428. 

Iowa.—Van Houten v. Barrans, 268 
N.W. 646. 

Kan.—Roberts v. Sinkey, 16 P,2d 427, 
186 Kan. 292—Economy Hog & Cat¬ 
tle Powder Co. y. BUby, 180 P. 736, 

104 Kan. 769. 

Ky.—Overstreet v. Citizens' Union 
Nat Bank, 76 S.W.2d 641, 266 Ky. 
668—Terrell v. Flack’s Adm’r, 33 
S.W.2d 23, 236 Ky. 326. 

Mich.—Stevens v. N. Z. Graves Cor¬ 
poration, 177 N.W. 964, 210 Mich. 
686 . 

Mont—Ward v. Strowd, 244 P. 1007, 
76 Mont 93. 

Tex.—Payne v. Latham, CivJlj)p.. 8 
S.W.2d 326, error dismissed. 

IS CJ. p 142 note 66. 

84k Ark.—Ashworth v. Brlokey. 196 
S.W. 682, 129 Ark. 296. 

Cal.—Pacific Gas & Electric Co.. v. 

Taylor, 198 F. 651, 62 .C?^-App. 307. 
Ga.—Arnold v. Flneis, 190 S.E. 888, ‘65 
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Ga.App. 361—Dyar.V. Dyar, 189 S. 
E. 721, 66 Ga.App. 226. 

Okl.—Wood V. Jones, 169 P. 326, 60 
Okl. 111. 

13 C.J. p 142 note 56. 

Where party -wonld suffer no dls- 
advantage by reason of his absence 
due to Illness, it is not an abuse of 
discretion to refuse a continuance on 
such grounds.—Hartford Fire Ins. Co. 
V. Etheredge, 129 S.E, 428, 132 S.C., 
488—Barnes v. Atlantic Coast Line' 
R Co., 96 S.E. 630, 110 S.C. 269. 

Failure to give party sufficient 
time to prove cause of absenoe, 
whether due to illness or drunken¬ 
ness, was an'abuse of discretion.— 
Ashworth V. Brickey, 196 S.W. 682, 
129 Ark. 295. 

86. Ga.—^Howell v. Bowen, 107 S.E. 

619, 27 Ga.App. 286. 

Pa.—Davidson v, Davidson, 106 A 
64, 262 Pa. 620. 

13 CJ. p 142 note 67. 

Where party actually appears at 
trial without apparent difficulty, re¬ 
fusal of continuance on account of 
Illness Is not error. 

IlL—Pick V. Ketchum, 78 III. 866. 
Ky,—Terrell v. Flack’s Adm’r, 38 S. 

W.2d 23, 236 Ky. 326. 

Party able to attend office despite 
sickness 

Refusal to grant continuance be¬ 
cause of defendant's sickness is not 
abuse of discretion, where defendant 
for two or more days preceding trial 
had been attending his office and an¬ 
swering telephone calls although he 
had been sick.—^Wlnakur v, Zeno, 181, 
A. 224, 169 Md. 698. 

86. IlL—See Corbly v. Corbly, 206 
IlLApp. 627. * 

Kan.—Roseberry v. Scott, 244 P. 

1063, 120 Kan. 676. 

Tex.—^Klalser v. Hutcheson, ClvApp., 
112 S.W.2d 1068, error dismissed. 
18 aj. p 142 note 68. 

Preventing taking of deposition 
A continuance on account^ of de¬ 
fendant's' Illness is properly'refused 
where he naade no effort to have dep¬ 
osition taken and where he tried to 
prevent deposition from being taken 
by opposite party.—Roseberry v. 
Scott, 244 P. 1063, 120 Kan. 676. 
Pallurs to taka deposltilon excused 
"The rule that It is the duty.of a 
party to an action ... if unable 
to attend, to take his‘own deposition 
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107 infra. Apprehension of ill health and of con¬ 
sequent inability to attend will not sustain an ap¬ 
plication made several days before trial but the 
contrary has been held in regard to applications 
made on the day on which the case was set, or 
reached, for trial.®^ 

b. Illness of Member of Family 

Th« granting of a continuance for lllneia In a party's 
family It a matter within the court's discretion. 

The granting of a continuance for illness in the 
family of a party to an action is a matter within 
the discretion of i;he trial court, and such dis¬ 
cretion will not be disturbed where the circum¬ 
stances of the case are not such as to show that 
it has been abused.89 To warrant the granting of 
a continuance on this ground a palpable case of 
injustice must be made out,80 and it must appear 
that by reason of the party’s absence qounsel can¬ 
not go on with the case.8i When these conditions 
are met, a continuance should be granted.82 

§ 30. — Public Service 

Except as statutes may otherwise provide, a party's 
Inability to be present at the trial because of absence 
In the public service does net as a matter of right en¬ 
title him to a continuance, although the court may in 
Its discretion grant a continuance for this reason. 

Inability of a party to be present at the trial, 
because of absence in the putilic service, does not 
as a matter of right entitle him to a continuance j®* 
nevertheless, the court may in its discretion grant' 
a continuance for this reason,®^ and- this should be 
done where his presence at the trial is absolutely 


necessary,®® such as where he is the most materia 
witness sustaining his contentions.®® 

Statutes providing for continuances in cases 
where parties are engaged in public service have 
been construed and applied in a number of in¬ 
stances.®'^ It seems, however, that in such cases 
the party must claim his privileges of postpone¬ 
ment, and when he fails so to do it will constitute a 
waiver which will conclude him.®* 

§ 31. -Imprisonment 

While a continuance may be granted In a proper case 
because of a party's imprisonment. It will be refused 
where he has had ample opportunity to prepare his de¬ 
fense, or where he has no meritorious causa of action or 
defense. 

The court may grant a continuance where a 
party has been imprisoned outside the state, or 
where by reason of his confinement he has had 
no opportunity to instruct his counsel in his de¬ 
fense;®® but no continuance will be granted where 
ample opportunity for the preparation of the de¬ 
fense has existed and has been neglected by the 
party and his attorney,^ or where it is not made 
to appear that the party has a meritorious cause 
of action or defense and desires to prosecute the 
case further.® A party incarcerated in another state 
is not entitled to a continuance on the ground that 
he is civilit'er mortuus.® 

§ 32. -Incorrect Statement of Adversary 

Absence of a defendant and his counsel due to an In¬ 
correct statement of the plaintiff la a sufficient ground 
for continuance. 


... is a wholesome rule, but of 
course subject to the varying sur¬ 
roundings of each particular case. 
Where one has been ill hut Is im¬ 
proving and expecting to attend, he 
might properly be excused from fail¬ 
ure to . take his deposition if he 
should suddenly be unable to attend.” 
—Roberts v. Slnkey, 16 P.2d 427, 428. 
186 Ran. 292. 

87. 3Sy.—Mason v. Anderson, 8 T.B. 
Mon. 298. 

8a Miss.—Whittaker v. Godwin, 68 
So. 418, 97 Miss. 668. 

N.Y.—Michslsen v. Spies, 32 N.T.S. 

17, 88 Hun 609. 

18 C.J. p 142 note 61. 

8a CaL—Lindsey v. Wright, 258 
F. 438, 84 CalJ^p. 499. 

HL—Karr v. Rust, 217 IllApp. 65B. 
Mo.—Trigg V. Trigg, 192 S.W. 1011. 
N.D.—Bergh v. HelUckson, 177 N.W. 

506, 44 N.D. 9. 

13 C.J. p 142 note 62. 

sa Tenn.—Jarnagin v. Atkinson; 4 
Humphr. 470. 


91. Tex.—City L. & T. Co. v. Ster¬ 
ner, Clv.App., 124 S.W. 207. 

93. Ga.—Webb v. Carpenter, 148 S. 

R. 80, 168 Ga. 398. 

13 C.J. p 143 note 66. 

HlaesB of 

(1) Child.—Webb v. Carpenter, 148 
8.E. 80, 168 Ga. 898—;13 C.J. p 148 
n 9 te 65 [a], 

(2) Wife.—^McCutcheon’s Adm’r v. 
Dean, 64 S.W.2d 926, 246 Ky. 257. 
Fhyslolaii’s oertifloate 

Denial of continuance on ground 
that applicant desired to attend trial 
as a witness, but was prevented by 
sickness in his family, was not error, 
where no one with knowledge of 
sickness swore to physician's certlfl- 
cata—Berry v. Dewey, 172 P. 27, 102 
Kan. 698. 

93. Ark.—^Davies & Davies v. Pat¬ 
terson. 208 S.W. 692, 137 Ark. 184. 

18 C.J. p 143 note 66. 

94. U.S.—Nones v. Edsall, aC.N.J.. 
18 P.Ca8,No.l0,290, 1 WalLJr. 189. 

96. Or.—Elliott v. Lawson, 170 P. 
926, 87 Or. 460. 
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96. Tex.—Vaughn v. Charplot, Civ. 
App., 218 S.W. 950. 

97. Iowa.—Clark v. Woodbury, 23 
Iowa 61. 

13 C.J. p 143 note 68. 

98. Ky.—Johnson v. Offutt, 4 Mete. 
19. 

Pa.—Geyer v. Irwin, 4 DalL 107, 1 
L.Ed, 762—Semple v. Elsasser, 6 
Phlla, 13. 

18 C.J. p 143 note 69. 

89. Del.—Springer v. Mendenhall, 3 
Del. 381—Chandler v. Barker, 2 
Del. 316. 

18 C.J. p 143 note 70. 

Xasnfflolsiit opportunity to bo heard 
Ky.—Clollnger v. Callahan, 263 S.W. 
700, 204 Ky. 38. 

1. Del.—Springer v. Mendenhall, 8 
Del. 881. 

3. Mo.—Jones V. Jones, 175 S.W. 227, 
188 MoApp. 220. 

3, Mo.—Jones v. Jones, 176 S.W. 

227, 188 Mo.App. 220. 

18 C.J. p 143 note 78, 
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Where defendant and his leading counsel are not 
present at the trial because of an incorrect state¬ 
ment of plaintiff,’ he should be granted a continu¬ 
ance, and a refusal so to do is an abuse of dis¬ 
cretion* 

§ 33. -Absence of Coparty 

While the granting or refusing of a continuance he* 
cause of the absence of a coparty Is discretionary with 
the court, such absence Is not generally considered good 
ground for continuance unless the coparty la a material 
witness. 

While the granting or refusing of a continuance 
because of the absence of a coparty is a matter 
within the sound discretion of the court,5 such 
absence, as a general rule, will not be considered 
good ground for continuance unless the coparty is 
a material witness;® and, as shown in § 60 infra, 
proper diligence must have been used to secure* his 
presence or his deposition. Where all that the 
absent party could testify to is conceded by the 
adverse party, it is not an abuse of discretion to 
refuse a continuance.^ 


§ 34. -Absence of Adverse Party 

A party cannot claim a continuance because of the 
mere absence of the opposite party. 

A party cannot claim a continuance because of 
the mere absence of the opposite party.® 

§ 35. Absence or Disability of Counsel 

While the allowance of a continuance because of the 
absence of counsel Is a matter of discretion, ordinarily 
such absence is not sufficient ground for continuance, 
especially where no diligence in procuring his attendance 
or reasonable excuse for his absence is shown, or where 
the case Is such as may be tried b^ other counsel without 
special preparation. 

The absence of counsel from the trial of a cause 
is not necessarily a ground for continuance;® in¬ 
deed, it is an excuse little favored by the courts 
as a ground for a continuance,^® and in most cases 
a continuance for such cause will be refused, 
and especially is this the case where no diligence 
in procuring his attendance is shown,!® or where 
no reasonable excuse for his absence is disclosed,!® 


Ark.—^Richardson ▼. Boyd, 63 S. 
W. 789, 69 Ark. 868. 

5. S.C.—^Byus y. Eason, 182 S.E. 
442, 178 S.C. 176—Lemer v. Blue- 
stein, 178 S.E. 266. 175 S.C. 69. 
Continuance as matter of discretion 
generally see supra § 6. 

e. Tex.—^Dennis v. Brown, Clv.App., 
298 S.W. 868—Shanklin y. Moseley, 
Civ.App., 287 S.W. 121—Stoneberg- 
er V. Blsbkln, Clyjipp., 236 S.W. 
782. 

IS C.J. p 148 note 78. 

Coparty only one famUlax with facts 
It Is error to deny a continuance 
on account of absence, due. to Illness, 
of the only defendant familiar with 
the facts of the defense. 

Cal.—Pacific Gas & Electric Co. y. 

Taylor, 198 P. 651, 62 Cal.App. 307. 
Okl.—Wood y. Jones, 169 P, 326, 60 
OkL 111. 

Denial of oontlanaaos hsld not error 
Qa.—Ausley v. Cummings, 89 S.E. 
1071, 146 Ga. 760. 

7. Mo.—^Riverside Lumber Co. y. 
Schmidt, 109 S.W. 71, 130 Mo.App. 
227. 

Admissions to prevent continuances 
generally see infra {§ 107-109. 

8l Ga.—^Boardman y. Taylor, 66 Ga. 

688 . 

Opposite party as prospeotlye wit. 

Refusal of motion for continuance 
based on absence of opposite party 
whom movant expected to call as a 
witness in the .cause was not an 
abuse of discretion. 

Aria—Merryman t. Sears, 72 P.2a 
948. I 


Qa.—James y. James, 144 S.E. 284, 
166 Ga. 786. 

9b Ga.—Patterson y. Burta 146 S. 
E. 330, 39 QaApp. 189—Butler v. 
Georgia Agr. Credit Corporation, 
140 S.E. 426, 37 Ga.App. 390. 

La.—Schrepfer v. Suarez, 6 LaApp. 
74. 

Okl.—^Rourfce v. Myers, 84 P.2d 639 
—^Enapp y. State Land Com’rs, 281 
P. 773, 139 Okl. 164. 

Bzoept “In eases of necessity or 
mlsoonoeptlon,” absence of counsel Is 
no cause of postponement.—Cotton 
States L. Ins. Co. v. Edwards, 74 
Ga. 220, 226—^Hamrick y, Stewart, 
114 S.E. 723, 29 Ga.App. 220—Car- 
roll & Downs v. Groover, 110 S.E. 
80, 81, 27 Ga.App. 747. 

Here ahsenoe of oounsd on other 
bulness will not necessarily work a 
continuance of a pending cause.— 
Morrow v. Lindsey, 262 S.W. 641, 164 
Ark. 606. 

Withdrawal of oounsel from ease 
Where a litigant’s counsel attempt¬ 
ed to withdraw from the case before 
the day set for trial without com¬ 
plying with the statutory require¬ 
ments for withdrawals, it was not 
error for the court to proceed with 
the trial on the day for which it was 
set, in the absence of the litigant 
and his counsel—Staheli y. Adams, 
190 P. 781, 66'Utah 276. 

Withdrawal of attorney as entitling 
party to continuance on ground of 
want of preparation see supra S 28. 

IOl Ga.—Hamrick y. Stewart, 114 
S.E. 723, 29 Ga.App. 220—Carroll 
& Downs y. Groover, 110 S.E. 80, 
27 GaApp, 747. 
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W.Va.—Blake v. West Virginia Ins. 
Co., 161 S.E. 82, 83, 111 W.Va. 246, 
quoting Coxpns Jnxls. 

13 C.J. P 144 note 84. 

However, it has been said that the 
right of a party to select counsel to 
try his case should be recognized by 
the •courts, unless it unduly inteI^ 
feres with the other party’s Hght to 
have the case tried without unrea¬ 
sonable delay.—City of Birmingham 
v. Goolsby, 150 So. 322, 227 Ala. 421. 
IL Ala.—City of Birmingham v. 

Banks, 158 So. 189, 228 Ala. 295. 
Ark.—Morrow v. Lindsey, 262 S.W. 
641, 164 Ark. 606. 

Cal.—Tobias v. Adams, 273 P. 579, 
206 Cal 88. 

Ga.—Hamrick v. Stewart, 114 S.E. 

723, 29 Ga.App. 220. 

Mo.—Daumeier v. Laumeler, 271 S.W. 
481, 808 Mo. 201. 

N.J.—Benjamin v. Van Voorhls, 160 
A. 393, 106 N.J.Eq. 196. 

Okl.—Knapp v. State Land Com’rs, 
281 P. 773, 139 Okl. 164—Houk v. 
Galleclez, 214 P. 689, 89 Okl 175. 
S.a—Crouch v. Cudd, 156 S.K 136, 
168 S.C. 1. 

W.Va.—Blake y. West Virginia Ins. 
Co., 161 S.H. 32. 33, 111 W.Va. 246. 
quoting Coxjpna Juris. 

18 aJ. p 144 note 85. 

19. Ind.—Sager y. Moltz, 139 N.E. 

687, 80 Ind.App. 122. 

W.Va^—^Blake v. West Virginia Ina 
Co., 161 S.E. 82, 33, 111 W.Va. 246, 
quoting Corpus Juris. 

18 C.J. p 144 note 86. 

ISL Cal—Corbin v, Howard, App., 
216 P. 920. 

Ind.—Sager v. Molty, 139 N.E. 687, 80- 
Ind.App. 122. 
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or where the cause is of such a nature that it could 
be tried by another attorney without special prep¬ 
aration and it has been held that an applica¬ 
tion for such a continuance will not be heard, under 
a statute so providing, tmtil defendant has filed his 
defense.!® > 

In all such cases, however, where provision for 
continuance is not expressly made by statute or 
by rule of court,!® and in states where absence of 
counsel is not a statutory ground for continuance,!^ 
the granting of a postponement is a matter of dis¬ 
cretion with the court, and may be allowed where 
the circumstances are such as will justify the ad¬ 
ditional allowance of time;!® but, of course, the 
discretion of the court should not be abused.!* 

SubstitiUion of attorneys. Where an attorney is 
absent under such circumstances as to entitle his 


client to a continuance on that ground, his substi¬ 
tution of another attorney in his general business 
is not binding on his clients, so as to deprive them 
of their continuance.*® 

§ 36. — Illness of Counsel or Member of 
Family 

While the granting or refusing of a continuance be¬ 
cause of the illness of counsel or a member of his 
family Is discretionary with the court, Illness of coun¬ 
sel Is usually considered a good ground for continuance 
unless In the particular case circumstances appear Jus¬ 
tifying the refusal of such a continuance. 

While the granting or refusing of a continuance 
on account of the illness of counsel is a matter 
of discretion with the court,*! it is usually con¬ 
sidered a good ground for continuance that the 
counsel employed is too ill to conduct the cause 
when the same is called for a hearing;** but in 


Iia.—Schrepfer v. Suares, 6 La-App. 
74. 

N.Y.—Bematein v. Harris. 147 N.Y.S. 
444. 

W.Va.—Blake v. West yirginla Ins. 
' Co., 161 S.B. 82, 33, 111 W.Va. 246, 
Quoting Ooxptui Inxlji, 

18 C.J. P 144 note 87. 

Where plalntUFs cotLual faUs to 
appear at trial, defendant’s counsel 
has a legal excuse for his nonattend- 
ance and an unassailable right to an 
adjournment—Corcoran v. Kings 
County Dye Works, 234 N.Y.S. 896, 
134 Mlsc. 42. 

14. W.Va.—Blake v. West Virginia 
Ins. Co.. 161 S.B. 32, 88, 111 W.Va. 
245, Quoting Cknpag Jnxis. 

13 C.J. p 144 note 88, 

18. nilng' of general denial In neg¬ 
ligence case held sufllcient compli¬ 
ance with statute to entitle defend¬ 
ant to apply for continuance because 
of absence of counsel.—^Farmers’ Gas 
Co. V. Calame, Tex.Clv.App., 263 S.W. 
546. 

1ft In Oeorgla, ’’the Code . . . 
leaves the Question of continuance, 
when not expressly provided for, to 
the sound legal discretion of the 
court to be exercised as the ends of 
justice may reQulre."—Hill v..Clark, 
-SI Ga 122, 124. 

In Konlsittna, the absence of coun¬ 
sel as ground for continuance Is in 
all cases within discretion of court 
except where counsel is member of 
legislature, In which casa under a 
statute so providing, his absence 
from court during legislative session 
constitutes peremptory' cause for 
continuance.—Silvle v. International 
Order of Twelve of Knights and 
Daughters of Tabor, 140 So. 97, 19 
LaApp, .892. 

Absence of counsel in public service 
generally see infra S 30. 

17. Okl,—Houk V. Qallecles, 214 P. 


689, 89 OkL 175—Pool v. Rlegal, 

! 147 P. 1193, 46 Okl. 6. ' I 

1ft Ark.—Morrow v. Lindsey, 262 S. 

W. 641, 164 Ark. 606. 

Cal.—Corbin v. Howard, App., 216 P. 
920. 

Iowa—^Newland v. G. McClelland & 
Son. 260 N.W. 229, 217 Iowa 568. 
Kan.—Farmers' State Bank of Ellis 
v. Crawford, 87 P.2d 14, 140 Kan. I 
295. I 

Okl.—Sandlin v. Pharoah, 78 P.2d 
284. 182 OkL 442—House v. Gragg, 
44 P.2d 882, 170 OkL 560—McAl¬ 
lister V. Ealy, 225 P. 146, 98 Okl. 
223—Houk V. QaJleclez, 214 P. 689, 
89 Okl 176. 

S.C.—Crouch V. Cudd, 166 S.B. 136, 
168 S.C. 1—^Brunson v. Hamilton 
Eldge Lumber Corporation, 115 S. 
E. 624, 122 S.C. 486. 

IS C.J. p 144 notes 91, 92. 

Continuances as matter of dlsoretion 
generally see supra S 6. 

1ft Okl.—Sandlin v. Pharoah, 78 
P.2d 284, 182 OkL 442. 

Wls.—^Hanson v, Michelson, 19 Wis. 
498. 

Befosal of oontlnuaace held almse of 
dlsoretlon 

(1) 'Where absent counsel had 
abandoned the practice of law and 
had not notified client, an old, Il¬ 
literate woman residing a consider¬ 
able distance from the place of trial. 
—Cox v. Spears, 206 S.W. 20, 181 
Ky. 863. 

(2) Where counsel’s absence was 
due to prior confiicting engagements, 
there not being time to obtain an¬ 
other attorney acQuainted with facts 
and law.—^Farmers’ Gas Co. v. Car 
lame, Tex.Cly.App., 262 S.W. 546. 
aft Gki.—^Dalton CSty Co. v. Dalton 

Mfg. Co., S3 Ga. 243. 

21. U.S.—Smith v. Daniel, C.C.A- 
Tenn., 46 F.2d 740, certiorari de¬ 
nied 61 S.Ct 661, 288 U.S. 852, 761 
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L.Bd. 1460—^Druckman v. Forsyth 
Furniture Lines, aC.AN.C., 22 F. 
2d 59, rehearing denied 28 F.2d 
493. 

Arlz.—Arnett v. Peterson, 310 P. 683, 
684, 24 Ariz. 405. 

Ark.—Missouri & N. A. R. Co. v. 
Robinson, 66 S.W.2d 546, 188 Ark. 
384—Reliance Life Ins. Co. v. 
Hardy, 222 S.W. 12, 144 Ark. 190. 
D.O.—Goodyear Service v. Pretzfel- 
der, 84 P.2d 242, 66 App.D.a 389. 
Neb.—Mlddaugh v. Chicago & N. W. 

R. Co., 20,8 N.W. 139, 114 Neb. 438. 
Okl.—House v. Gragg, 44 P.Sd 882, 
170 Okl. 660—McAllister v. Ealy, 
226 P. 146, 98 Okl. 223—Kinnear 
V. Dennis, 223 P. 383, 97 Okl. 206— 
Snyder v. Co-op. Ass'n v. Brown, 
172 P. 789, 70 Okl. 18—Pierce v. 
Bngelkemeier, 61 P. 1047, 10 Okl. 
808. 

Continuances as matter of discretion 
generally see supra § 6. 

Counsel present in court notwith¬ 
standing illness see infra 3 42. 
aSL Arlz.—Arnett v. Peterson, 210 
P. 683, 684,' 24 Arlz. 406, Quoting 
Oorpni Jula. 

Ga.—^Dennard v. Farmers’ & Mer¬ 
chants' Bank of Coolidge, 107 S.E. 
56, 151 Ga. 446. 

Ky.—Templin v. Cornelius, 22 S.W. 
2d 421, 232 Ky. 94—Eureka Blfc- 
hom Coal Co. v. Lawson, 241 &W. 
336, 337, 196 Ky. 14, Quoting Ooiv 
pni Juris. 

Okl.—Kinnear v. Dennis, 228 P. 888, 
97 Okl. 206. 

Tex.—Watts v. City of Donna, Civ. 
App., 43 S.w.2d 268—Two Republics 
Oil & Gas Co. V, Reiser, Clv.App., 
247 S.W. 910. 

18 C.J. p 146 note 96. 

‘“Where the fair inference from the 
record is that the enforced absence 
of counsel for the moving party on 
account of sickness is the ground of 
the motion, and that the due admin- 
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such case it must appear that applicant has a meri¬ 
torious'cause or defense,that the particular coun¬ 
sel was necessary to the proper presentation of the 
cause,and that there was no time or opportunity, 
to employ other counsel to conduct it.^B The de¬ 
nial of' the motion for continuance will be sustained 
where, in view of all the facts, the absence of the 
attorney was not prejudicial to his client,^® or 
where the conduct of the party evinces lack of dili¬ 
gence or a desire for delay.27 A continuance will 
not be granted on the mere statement of a party 
that his attorney is too ill to be present,^® or on 
an unverified certificate of a physician.^® 

lUness in counseVs family. The allowance of an 
application for a continuance, based on the fact 


of illness in the family of the acting attorney, is 
usually a matter in the discretion of the trial 
a)urt;®® but such application is properly denied, 
where there is shown no diligence in preparing 
otherwise for trial.®! 

§ 37. -Public Service 

Generally, abaence of counsel In attendance on the 
legislature as a member thereof Is not a sufflclent cause 
for continuance except where It Is so provided by stat¬ 
ute. Counsel’s absence In military service is usually a 
good ground for continuance. 

Absence of counsel in attendance on the legisla¬ 
ture as a member thereof is not a sufficient cause 
for a continuance,®® except where it is so provided 
by statute.®® To obtain a continuance under such 


Istratlon of justice reaulres a' trial 
upon the merits, a continuance 
should bo allowed.”—Tallant v. Whlt- 
right, 206 P. 347, 348. 63 Mont 76. 
SSL Aria.—Arnett v. Peterson, 210 P- 
688, 684, M Ariz. 405, quoting Oor. 
pus (huis. 

Idaho.—Rankin v. Caldwell, 99 P. 
108, 15 Idaho 625. 

Sy.—Ekireka Slkhom Coal Co. v. 
Lawson, 241 S.W. 386, U87, 196 Ky. 
14, quoting Ooipus Juris. 

Si. Aria—Arnett v. Peterson, 210 
P. 688, 684, 24 Aria 406, quoting 
Oozpus Juris. 

Ark.—^Missouri & N. A. R. Co. v. 
Robinson, 66 S.W.2d 646, 188 Ark. 
834—0. H. Robinson Co. v. Hud¬ 
gins Produce Co., 212 S.W. 805, 188 
Ark. 600. 

Oa.—McCurry v. Cunningham, 94 S. 

B. 914, 21 Ga.App. 646. 

Ky.—Eureka Blkhorn Coal Co. v. 
Lawson, 241 S.W. 886, 887, 198 Ky. 
14, quoting Corpus Juris—Slate v. 
Witt, 221 S.W. 217, 188, Ky. 188. 
Mont—Tallant v. Whitrlght 206 P. 
347, 63 Mont 76. 

Neb.—Middaugh v. Chicago & N. W. 

R. Co., 208 N.W. 189, 114 ]!7eb..438. 
Okl.—House V. Gragg, 44 P.2d 882, 
170 OkL 650—Snyder Co-op. Ass'n 
v. Brown, 172 P. 789, 70 Okl. 18. 
Tenn.—Hall r. Hall, 13 Tenn.App. 
688 . 

Tex.—Harly-Poster Co. v. El Campo 
Rice Milling Co., Clv.App., 212 S. 
W. 964, dismissed for want of jur¬ 
isdiction. 

13 C.J. p 145 note 97. 

Counsel only one capable of present¬ 
ing defense 

Where during the trial defendant's 
counsel became ill and unable to at¬ 
tend court and It appeared that he 
was the only lawyer capable of prop¬ 
erly presenting the defense at that 
stage of the proceedings, it was er¬ 
ror to refuse a continuance based on 
hla illness especially when, as a re¬ 
sult of such refusal, one of the de¬ 
fenses set up In the answer was not 


presented.—^Templin v. Cornelius, 22 
S.W.2d 421, 232 Ky. 94. 

S6. Ark.—^Reliance Life Ins. Co. v. 

Hardy, 222 S.W. 12, 144 Ark. 190. 
ArIz.—^Arnett v. Peterson, 210 P. 688, 
684, 24 Ariz. 406, quoting Corpus 
Juris. 

Cal.—Thomas v. Topplns, 272 P. 1042, 
206 CaL 18. 

D.C.—Goodyear Service v. Pretz- 
felder, 84 P.2d 242, 65 App.D.C. 389. 
Ky.—Eureka Blkhorn Coal Co. v. 
Lawson, 241 S.W. 886, 387, 195 Ky. 
14, quoting Corpus Juris. 

Tex.—Two Republics on & Gas Co. 

V. Reiser, Clv.App., 247 S.W. 910. 

18 CJ. p 146 note 98. 

Where it appeared that platntlfl 
might not live beyond the term for 
which the cause was set for trial. It 
was not error to deny defendant’s 
motion for continuance beyond the 
term because of his counsel's Illness, 
defendant having had an adequate 
opportunity in which to secure' the 
assistance of other counsel.—King v. 
Smith,'146 S.E. 287, 148 S.C. 419. 
as, Ky.—^Eureka Blkhorn Coal Co. v, 
Lawson, 241 S.W. 886, 887, 196 Ky. 
14, quoting Corpus Juris—State v. 
Witt, 221 S.W. 217. 188 Ky. 183. 

18 C.J. p 146 note 99. 
ai7. U.S.—^Druckmau v. Forsyth Fur¬ 
niture Lines, C.C.AN.a, 22 F.2d 
69, rehearing' denied 28 F.2d 493. 
18 GJ. p 146 note 1. 
as. Cal.—^Mazltelli v. Crane, 169 P. 

721, 85 Cal.App. 264. 

Ill.—Hunt V. O’Brien, 69 IU.App. 821. 
89. N.Y.—Randall v. United L., etc., 
Ins. Assoc., 14 N.Y.S. 681. 

SO. Fla—Courtney v. Central Trust 
Co., 160 So. 276, 112 Fla 298. 

S.C.—Crouch V. Cudd, 166 S-K. 186, 
158 S.C. 1. 

81. Iowa—Finch v. Billings, 22 
Iowa 228. 

32. Qa—Sharman v. Morton, 81 Ga 
84. 

Va—Rosenberger V. Commonwealth, 

218 , 


166 S.E. 464, 466, 169 Va 968, quot¬ 
ing Corpus Jurla 
“At oommou law attendance on the 
sessions of a legislative body was 
not a cause for a continuance which 
a court was bound to recognize.” 
IlL-^ohnson v. Theodoron, 156 N.E 
481, 483, 824 Ill. 543. 

Va—^Rosenberger v. Commonwealth, 
166 S.E. 464, 466, 159 Va 963. 

In Texas, however, it has been held 
that a continuance “based on the ab¬ 
sence of leading counsel, such ab¬ 
sence being caused by sickness of 
one and attendance on the Legisla¬ 
ture of another," should be granted. 
—Watts V. City of Donna Clv.App., 
48 S.W.2d 268. 

33. La—Patin v. Poydraft, 7 Mart 
N.S. 698. 

18 CJ. p 146 note 10. 

Validity of statutes 
Statutes entitling a party to a con¬ 
tinuance where his attorney Is in at¬ 
tendance on the legislature as a 
member thereof are valid.—Rosen- 
berger v. Commonwealth, 166 S.B. 
464. 169 Va 968. 

Purpose of statute for continuance 
where attorney is member of legis¬ 
lature is to prevent miscarriage of 
Justice.—Johnson v. Theodoron, 166 
NJ!. 481, 824 111. 643. 

Abuse of privilege 

Where the suit has been pending 
for twelve years and legislator was 
retained as counsel shortly before 
time of trial, privilege granted by 
statute for a continuance where 
counsel is in attendance on legisla¬ 
ture may properly be denied under 
provision of statute authorizing 
court to prevent emy abuse of such 
privilege.-Berry v. Dewey, 172 P. 
27. 102 Kan. 598. 

In Oallfoznla 

(1) Under a statute permitting ex¬ 
tension of time, on application, to 
parties whose attorneys are attend¬ 
ing a session of the legislature, it Is 
the court's mandatory duty to grant 
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statute, it must be shown that the attorney was 
employed in the case prior to the commencement 
of the session of the legislature,that he is in 
actual attendance thereupon,and that his presence 
is necessary to a fair and proper trial.38 

Absence of attorney in military service of his 
state or country is usually a good ground of con¬ 
tinuance, and provision for such cases has in some 
instances been made by statute.®’^ 


§ 38. -Attendance on Another Court 

Ordinarily, attendance of counael on another court 
does not give an absolute right of continuance. 

Ordinarily, the fact that an attorney is profes¬ 
sionally engaged elsewhere in the trial of a cause 

a continuance In such cases unless 
the party has other capable attorneys 
In the case not thus engaged, or un¬ 
less the party retained counael thus 
engaged solely to secure the benefit 
of the statute.—Bottoms v. Superior 
Court In and for Madera County, 

256'P. 422, 82 Cal.App. 764. 

(2) The 'statute applies In eminent 
domain proceedings.—Bottoms v. Su¬ 
perior Court in and for Madera Coun¬ 
ty, supra. 

9A OkL—^Tway v.*Hartman, 76 P.2d 
893, 181 Okl. 608. 

18 C.J. p 146 note 11. 

Attorney representlnff party for, 
many years 

Although the legislator 's not em¬ 
ployed as counsel in the case until 
after the legislature has conveped, 
the party la nevertheless entitled as 
a matter of right, under a statute 
. providing for continuances where his 
attorney is in attendance on the leg¬ 
islature, to a continuance where the 
attorney had represented the party 
in all matters for many years,— 

Barton-Mansfield Co. v. Hlggason, 92 
S.W.2d 841, 192 Ark 53B. 

Xa CaUfomla, party is entitled to 
continuance under the statute, not¬ 
withstanding legislator became his 
attorney after beginning of legisla¬ 
tive session.—Bottoms v. 'Superior. 

Court In and for Madera County, 266 
P. 422, 82 Cal.App. 764. * 

35w ni.-^ohnson v. Theodoron, • 165 
N.B. 481, 324 111. 643. 

N.T.—Alexander v. Wolfson, 244 N. 

T.S. 1, 137 Mlsc. 880, afflnned 246 
N.T.S. 870, 231 App.Dlv. 724. 

18 C.J. p 146 note 12. 

36h Ill.—Johnson v. Theodoron, 166 
N.m 481, 324 Ill. 548. 

Tex.—Antner v. State, Clv.App., 122 
S.W,2d 860. 

18 C.J. p 146 note 18. 

87. Ga.—Dalton City Co. v. Dalton 
Mfg. Co., 83 Ga. 248. 

UL—Duncan v. Niles, 82 HL 64L 


does not give an absolute right of continuance, and 
a denial of the application is generally sustained 
as an exercise of sound discretion.^® The courtesy 
existing between members of the bar, and recog¬ 
nized by trial courts, will usually in such cases 
enable a counsel to postpone a cause for a few 
days in one of the courts so as to enable him to 
be present at both trials; but this is purely a mat¬ 
ter df grace and not of law.®® The rights of liti¬ 
gants in one court are not to be determined by 
the condition of the docket in another, nor because 
an opposing counsel has assumed duties in different 
courts which may conflict.^® Cases may, of course, 
arise when the denial of the right of continuance 
might amount to an abuse of discretion but 
under such circumstances it is not suflScient to show 


Ind.—Graves v. Bayle, 19 Ind. 88. 

13 aj. p 146 note 14. 

38. CaL—Ritter v. Ritter, 284 P. 960, 
108 CaLApp. 688--Plyim v. Fink, 
218 P. 716, 60 Cal.App. 670. 

Ga.—Manlon v. Vam, 111 S.B. 80, 162 
Ga. 664—Macon County Asa'n -of 
Farmers' Mut, Fire Ins. Co. of 
Georgia v. Slappey, 184 S.B. 884, 
36 Ga.App. 787—Bamrlck v. -Stew¬ 
art, 114 S.B. 728, 29 Ga.App. 220— 
Carroll & Downs v. Groover, 110 
S.B. 80, 27 QaApp. 747. 

La.—Eodick v. Jacobs, 116 So.' 688, 
166 La. 30—Lewis v. Brunson, 122 
So. 148, 11 LaApp. 22—Schlro v. 
Monteleoue, 2 I^aApp. 280. 

Mo.—Graves v. Davidson, 68 S.W.2d 
‘711, 334 Mo. 882—Daugherty v. 
Lannlng-Harrls Coal & Grain Co., 
266 S.W. 866, 218 Mo.App. 187. 
N.J.—Heinz v. Atlantic Stages, d74 
A. 682, Its N.J.Law 821—Miller v. 
South Orange Ave. Bus Co., 174 A. 
342, 12 N.J.Misa 662. 

T av —Qrowfl V. Union Automobile 
Ins. Co., Clv.App.. 79 S.W.2d 168, 
error dismissed—^Texas & N. O. R. 
Co. V, Cummins, Civ.App., 198 S.W. 
161. 

•vyis.—Wujolk V. Globe 6k Rutgers 
Fire Ins. Co. of New York, 207 N. 
■W. 710, 189 Wis. 866. 

18 C.J. P 146 note 16. 

But It has been said that "actual 
engagement of attorneys In another 
court is undoubtedly good ground for 
an adjournment of a case.”—^Bern¬ 
stein, V. Harris, 147 N.Y.S. 444, 446. 

Aooeptaace of amploymeni wlfh 
kno-wledge 

“Courts ought to be and are in¬ 
dulgent in granting continuances, 
where counsel and the parties repre¬ 
sented by them, without fault of 
their own, are confronted with the 
impossible situation of proceeding 
with trials of different cases set for 
hearing for the same day and hour 
In different courts. If, however, par¬ 
ties to litigation neglect to engage] 
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counsel until the day before an Issue 
comes on regularly for hearing, and 
If counsel accept employment with 
full knowledge that, because of other 
commitments, they will be unable, at 
the time required, to render the serv¬ 
ice for which they are employed, it 
cajinot.be said that the client was 
diligent, or that counsel was pre¬ 
vented from performing his profes¬ 
sional duty by unavoidable circum¬ 
stances, or by an unforeseen con¬ 
tingency.’’—Sechrlst v. Bryant, 286 
F. 466, 467. 52 App.D.a 286. 
“Fostponemant for sooh oanie iM not 
favored” 

Ga.—Kennedy v. Dukes, 78 S.B. 400, 
187 Ga. 209—^Progressive Life Ins. 
Co. v. Haygood, 185 S.B. 534, 686, 
63 Ga.App. 231. 

33. 111.—^Northwestern Benev., etc.. 
Assoc, v. Prim, 19 Ill.App. 224, af¬ 
firmed 16 N.B. 98, 124 Ill. 100. 
Custom does not oreate right 
Utah.—^Patton v. Evans, 69 P.2d 969, 
112 A.L.R. 689. 

40. IlL—Northwestern Benev., etc., 
Assoc, v. Prim. 19 Ill.App. 224, af¬ 
firming 16 N.B. 98, 124 Ill. 100. 

4L Ala.—City of Birmingham v. 
Goolsby, 150 So. 322, 824, 227 Ala. 
421, quoting extensively from Oox- 
pus Juris. 

Mont-^allant v. Whitrlght, 206 P. 
347, 63 Mont. 76. 

Tex.—^Farmers’ Gas Co. v. Calame, 
Civ.App., 262 S.W. 646—^Modern 
Woodmen of America v. Floyd, Civ. 
App., 213 S.W. 1085, dismissed for 
want of jurisdiction. 

W.Va.—Blake v. West Virginia Ins. 

Co., 161 S.B. 32, 111 W.Va. 246. 

18 C.J, p 146 note 19. 

Oontlnnanoe in Inferior court 
It is error for the county judge to 
deny a continuance when counsel Is 
engaged in a trial in the circuit 
court, the county court being Inferior 
to the circuit court.—Hopkins v. 
Smathers. 104 SJEL SO. 114 S.C 48&; 
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that the absent attorney was expecting a case to 
be called in'another court, but it must be shown that 
he is at the time actually engaged in the trial of 
the other cause>2 Moreover, it must be made to 
appear that under the circumstances other profes¬ 
sional advice is unavailable,and that there is a 
meritorious cause of action or defense thereto which 
cannot be effectively presented without the presence 
of the absent attorney.*^ Where a party is en¬ 
titled to a postponement on the ground that his 
attorney is actually engaged in the trial of another 
case, he cannot be deprived of this right by a set¬ 
ting of the case down for trial “peremptorily.’’^^ 
Where, however, counsel impliedly agrees, in con¬ 
sideration of a continuance on account of his being 
engaged in another trial, to appear on a certain 
day and go on with the trial, he will be bound by 
such agreement.'*® 

Continued appUcatiolu. While one, or possibly, 
more, requests on this ground may not be unrea¬ 
sonable, continued applications ought not to be per¬ 
mitted m the court below, nor regarded in the ap¬ 
pellate court as sufficient legal excuses.*^ 

Rides,of court. In a number of cases rules of 
court relating to the granting or refusing of con¬ 
tinuances based on the attendance of counsel on 
another court have been construed and applied.*® 

§ 39 , -Absence by Agreement or Stipula¬ 

tion 

Qenarally, the court ii not bound to grant contlnu- 


17 C.J.S. 

ances becauae eounael absent themselves In reliance on 
private agreements with opposing counsel postponing 
the trial; but it Is otherwise where such agreements are 
made In open court and with the court's approval. 

The court is not bound to grant continuances 
because counsel absent themselves in reliance on 
private agreements with opposing counsel postpon- 
mg or delaying the trial of causes contrary to the 
regular routine of business;*® but there is con¬ 
trary authorityand where such agreements are 
made in open court and with the court’s consent 
and approval, the absence of one of the contract¬ 
ing parties on the day originally set constitutes 
a sufficient ground for continuing the case as stip¬ 
ulated.®! 

§ 40. -Absence by Leave of Court 

The granting of leave of absence from court to coun. 
sel should be exercised with caution; but, If granted, 
no trial should be had while the term of leave remains 
unexpIred. 

The granting of leave of absence from court to 
counsel, unless for providential cause, is of doubt¬ 
ful propriety, where it affects the rights and in¬ 
terests of other parties, and should be exercised at 
all times with caution;®® but where such leave has 
once been granted no trial should be had while 
the term of leave remains unexpired,®® except 
where it was intended to apply to cases other than 
the one sought to be continued.®* 


42. Oa.—Waxelbaum Co. v. Atlantic 
Coast Line R. Co.. 6$ S.E. 1129. t 
6a.App. 394. 

IS C.J. p 146 note 20. 

43. CaL—Berentz v. Belmont Oil 
Min. Co., 84 P. 47, 148 Cal. 677, 113 
Ain.S.11. 808. 

Wls.—Wujclk V. Globe & Rutgrera 
Plre Ins. Co. of New Tori, 207 N. 
W. 710. 189 Wis. 866. 

Where there la not nJDloleiLt time 
to obtain, other eoxinsel acquainted 
with the law and facta of the case, 
and the party and his coimsel have 
not been negligent In the matter, It 
is error to refuse a continuance 
based on the attendance of counsel 
on another court.—^Farmers' Gas Co. 
V. Calame, Tex.Civ.App., 262 S.W. 
546—Modem' Woodmen of America 
V. Floyd, Tex.CIvA.pp., 218 S.W. 1086, 
dismissed for want of Jurisdiction. 

44. Cal.—Berentz v. Belmont Oil 
Min. Co., 84 P. 47, 148 CaJ. 577, 118 
Am.S.R. 808. 

4a. N.T.—People v. Kuperschmld, 
178 N.T.S. 776, 106 Mlsc. 680— 
Harde v. Purdy, 114 N.T.S. 814, 62 
Mlsc. 282. 

461 N.T.—Rieago v. GlengarllCe Re¬ 


alty Co., 101 N.T.S. 832, 116 App. 
Dlv. 414, affirmed 88 N.EL 1130, 194 
N.T. 600. 

Agreements for continuances gener¬ 
ally see supra { 11. 

4/7. N.T.—O'Brien v. Kuntz, 84 N.T. 

S. 585, 14 N.TAnmCas. 35. 
Successive applications generally see 
Infra SS 110-116. 

48b N.T.—^People 'v. Kuperschmld, 
178 N.T.S. 776, 105 Mlsc. 630. 

IS C.J. p 147 note 26. 

Bugagement of counsel la the city 
eonrt Is a good ground for continu¬ 
ance under the general rules of prac¬ 
tice.—^People V. Kuperschmld, supra. 

Without express reference to roles 
of oonxt, It has been held that a par¬ 
ty in the municipal court Is entitled 
to a continuance as a matter of right 
when his counsel Is “actually en¬ 
gaged" In the trial of another case 
in the supreme court.—^Dietz v. Wels- 
thal, 227 N.T.S. 668, 569, 131 Mlsc. 
697—Cusick & Smith v. Danzig, 188 
N.T.S. 125. 

49. Ga.—Ford v. Holmes, 61 Ga. 419. 
Ind.—^Moulder v. Kempff, 17 N.E. 

906, 116 Ind. 469. 

18 aj. p 147 note 27. 
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Continuance by consent or agreement 
generally see supra $ 11. 

BO. Ark.—Pekin Cooperage Co. v. 
Doughton. 174 S.W. 1189, 117 Ark. 
410. 

Bl. Colo.—Denver, etc., R. Co, v- 
Roberts, 48 P, 460, 7 Colo.App. 290. 

BOi Ga.—^Ross v. Head, 61 Ga. 606. 

B3. Ga.—Callaway v. Douglasville 
College, 26 S.E. 850, 99 Ga. 623— 
Ross v. Head, 51 Ga. 605—Summer¬ 
lin V. Dent, 86 Ga. 64. 

Duration of leave dependent on no- 
tioe 

Where counsel had been granted 
leave of absence until a specified 
date, and longer, if the court was 
notified of his inability to attend. It 
was not error to proceed with the 
case in the absence of counsel after 
the date specified, when the court 
had not received notice, although 
previously mailed, of counsel's In¬ 
ability to attend the trial.—^Vaughan 
V. Farmers’ & Merchants’ Bank, 98 S. 
228, 20 Qa.App. 725. 

64L Ga.—Southern R Co. v. Beach, 
43 SJE:. 418, 117 Ga. 81. 
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§ 41. -Absence of One of Several Counsel 

Generally, absence of part of the attorneys of a 
party Is no ground for continuance, especially where the 
party lis sufflciently and ably represented by the attorneys 
present 

As a general rule, the absence of part of the 
attorneys of a party .is no ground for a continuance 
of the cause and it is a proper exercise of discre¬ 
tion to refuse a continuance where such absence 
is set up.*^ Especially is this true where there 
is no showing of diligence to acquaint the remain¬ 
ing counsel widi the facts of the case,5* or that 
the attorney who is present is not capable of prop¬ 
erly conducting the defense, or where there is a 
showing that the party is sufficiently and ably 
represented by the attorney oi attorneys who are 
present.®^ On the other hand, where, of several 
attorneys of a party, the only attorney present at 
the trial Is not familiar with the case, a continu- 
'ance is prqperly granted.®* It is not improper 
to refuse a continuance or postponement asked for 


on the ground of the absence of the leading or prin¬ 
cipal counsel of a party,®* except where, on ac¬ 
count of the peculiar relation of the chief counsel 
to the cause, or the number and difficulty of the 
issues, or other special reasons, injustice would 
probably result from the refusal, in which case 
it is proper to grant, and improper to refuse, a 
continuance on this ground.®* 

§ 42. — Inability to Conduct Case Al¬ 
though Present 

Refusal of continuance bated on Illness of counsel Is 
not abuse of discretion where immediately thereafter 
counsel proceeds to conduct the trial in person; but a 
refusal to grant a continuance based on such ground Is 
erroneous even though counsel sufficiently recovers to 
be present before the case is actually tried. 

The refusal to continue a 'case on account of 
the illness of an attorney is not an abuse of the 
court’s discretion, where he is before the court 
at the time and immediately proceeds to conduct 


S6. Ark.—Anderson v. Erberlch, 112 
S.W.2d 634—Reliance Life Ins. Co. 
V. Hardy, 22^ S.W. 12,144 Ark. 190. 
Qa.—Manlon v. Vam, 111 S.E. 80, 162 
Qa. 664—Progressive Life Ins. Co. 

V. Hay good, 186 S.B. 684, 53 Oa. 
App. 231—Carroll & Downs v. 
Groover, 110 S.B. 80, 2? Ga-App. 
747—McCurry v. Cunningham., 94 
S.B. 914, 21 Ga.App. 646. 

La.—Schlro v. Monteleone, 2 La.App. 
280. 

Mo.—Laumeier v. Laumeler, 271 S. 

W. 481, 808 Mo. 201. 

Neb.—Mlddaugh v. Chicago & N. W. 

R. Co., 208 N.W. 139, 114 Neb. 438. 
N.J.—Heinz v. Atlantic Stages, 174 A. 

682, 118 N.T.Law 821—Benjamin 
V. Van Voorhis, 160 A. 393, 106 N, 
J.Eg. 196. 

Okl.—Tway v. Hartman, 76 P.2d 898, 
181 Okl. 608. 

Tex.—Baslla v. Basils., CIv.App., 72 

S. W.2d 613, error dismissed— 
Weeks v, Lipp, Civ.App., 48 S.W.2d 
716, error dismissed—Commercial 
Standard Ins. Co. v. E. P. Mc- 
Knight Chevrolet Co., <JIv.App., 43 
S.W.2d 636, error refused—Ivey v. 
Neyland, Clv.App., 11 S.W.2d 608, 
reversed on other grounds, Com. 
App., 25 S.W.2d 813—Texas & N. 
0. R. Co. V. Cummins, Clv.App., 
193 S.W. 161—Apache Cotton Oil 
& Mfg. Co. V. Watkins & Kelly, 
Civ.App., 189 S.W. 1083. 

W.Va.—Ofhorn v. Tetrtck, 116 S.B. 

762, 98 W.Va. 466. 

18 C.J. p 147 note 88. 

BA La.—^Lewls V. Brunson, 122 So. 

143, 11 La.App. 22. 

13 C.J. p 148 note 84. 

B7. Ga,—Hamrick v. Stewart, 114 B. 
E. 728, 29 Ga.App. 220. 


Idaho.—Bldrldge v. Black Canyon Irr. 

Dist., 48 P.2d 1062, 66 Idaho 443. 
Kan.—^Farmers* State Bank of Ellis 
V, Crawford, 87 P.2d 14, 140 Kan- 
295. 

La.—Lewis v. Brunson, 122 So. 143, 
11 La.App. 22. 

Mo.—Graves v. Davidson, 68 S.W.2d 
711, 384 Mo. 882. 

Okl—House v. Gragg, 44 P.2d 832, 
170 Okl. 660—Snyder Co-op. Ass'n 
V. Brown, 172 ;P. 789, 70 Okl. 18. 
Tex.—Earjy-Foster Co. v. El Campo 
Rice Milling Co., Clv.App., 212 S.W. 
964, dismissed for want of Juris¬ 
diction. 

18 C.J. p 148 note 86. 

Absent eowisel as member of firm 
A continuance on account of the 
absence of a party’s counsel who is 
a member of a firm of lawyers also 
representing the party, Is properly 
refused where It appears that other 
members of such firm can fully pro¬ 
tect the Interests of their client.— 
Wujolk V. Globe & Rutgers Fire Ins. 
Co. of New York, 207 N.W. 710, 189 
Wis, 866. 

One of attorneys dltgnalilLed 
Mich.—Wlngllla v. Ashman, 217 NtW. 
909, 241 Mich. 584. 

ca Fla.—Courtney v. Central Trust 
Co., 160 So. 276, 112 Fla, 298. 
Iowa,—^American Soda Fountain Co. 

v. Dean Drug' Co., Ill N.W. 634. 
Ky.—Templln v. Cornelius, 22 S.W.2d 
421, 282 Ky. 94.' 

Tex.—Dennis v. Brown,‘Civ-App,, 293 
S.W. 868—Apache Cotton Oil & 
Mfg. Co. V. Watkins & Kelly, Civ. 
App., 189 aw. 1083, 1086. 

BA Ark.—Reliance Life Ins. Co. v. 

Hardy, 222 S.W, 12, 144 Ark. 190. 
Ga.—Manlon v. Vam, 111 S.B. 80, 152 
Go. 654—^Progressive Life Ins. Co. 
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v. Haygood, 185 S.E. 584,. 58 Ga. 
App. 231—Hamrick v. Stewart, 114 
S.E. 728, 29 Ga.App. 220—Carroll 
& Downs v. Groover, 110 S.E. 30, 
27 Ga-App. 747. 

La.—Lewis v. Brunson, 122 So. 143, 
11 La,App. 22. 

N.J.—Heinz v. Atlantic Stages, 174 
A. 682, 118 N.J.Law 821. 

Tex.—Commercial Standard Ins. Co. 

V. E. P. MoKnlght Chevrolet Co., 
Clv.App., 48 S.W.2d 686, 639, error 
refused—Apache Cotton Oil & Mfg. 
Co. V. Watkins & Kelly, Clv.App., 
189 S.W. 1088. 

W.Va.—Thorn v. Tetrick, 116 S.B, 
762, 93 W.Va. 455. 

18 C.J. p 148 note 37. 

Contiiuiaace properly denied where 
leading counsel's absence was due to: 

(1) His own neglect—Benjamin v. 
Van Voorhis, 160 A. 893, 106 N.J.Eq. 
196. 

(2) An unjustified assumption that 
the trial would be postponed.—Com¬ 
mercial Standard Ins. Co. v. E. P. 
MoKnlght Chevrolet Co., Tex.Civ. 
App., 48 S.W.2d 686, error refused. 

Beoord held InsuiBcient to show 
that absent counsel was leading coun¬ 
sel.—Stewart v. Bacon County, 95 
S.E. 988, 148 Ga. 105. 

0A Ga.—^Dennard v. Farmers' & 
Merchants’ Bank of Coolldge, 107 
S.E. 56, 161 Ga. 445. 

Ky.—Templin v. Coraellus, 22 S.W. 
2d 421, 232 Ky. 94. 

Tex.—Watts v. City of Donna, Civ. 
App., 48 S. W.2d 268—Dennis v. 
Brown, Civ.App., 293 S.W. 868— 
Apache Cotton Oil & Mfg. Co. v. 
Watkins & Kelly, Clv.App., 189 S. 

W. 1088. 

13 aJ. p 148 note 88. 
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the trial of the case in person A refusal to 
grant a continuance where an attorney is too ill 
to attend, however, is erroneous, even though he 
sufficiently recovers to be present before the case 
is actually tried.®* 

§ 43. Death of Plaintiff 

In a proper case death of plaintiff ‘may be a suffi¬ 
cient ground for continuance. 

The death of plaintiff is such a providential 
cause as will authorize a continuance, where there 
is no representative of the estate of such deceased 
party;®® but defendant is not entitled to a con¬ 
tinuance as of course on the death of plaintiff, 
where the cause is at issue,®^ or where the legal 
representative of deceased plaintiff is substituted®® 
or appears.®® The death of a party for whose 
use a suit is brought in the name of another seems 
not to be a reason for continuance at the instance 
of such party’s representative;®*^ but if defendant 
objects to going to trial because there is no re¬ 
sponsible party on the record, the court may, in 
its discretion, continue the cause until such party 
is introduced.®® 

The death of one of several plaintiffs furnishes 
a remaining plaintiff no ground on which to con¬ 
tinue the case, where the one who died was not 
a necessary party to the suit.®* Continuances have 
been granted at the instance of defendant on the 
ground of the death of one of two or more plain¬ 
tiffs suing as partners.*^® 

§ 44. Death of Defendant 

The defendant's death entitles the plaintiff to a 
continuance in order to file his bill of revivor against 
the decedent's representative. In some instances, how¬ 
ever, death of one of several defendants Is not sufficient 
ground for continuance. 

After the death of defendant in an action plain¬ 
tiff is entitled to a continuance in order to file his 
bill of revivor against the representatives of de- 
ceased.^^ However, where there are two or more 


defendants, the death of one who was not a nec¬ 
essary party, and as to whom plaintiff has volun¬ 
tarily dismissed his suit, is not a ground for con¬ 
tinuing the case;*^* and the death of one of sev¬ 
eral^ defendants does not give a right of continu¬ 
ance in a jurisdiction where it is provided by stat¬ 
ute that the action may proceed without bringing 
in the person who has succeeded to the rights of 
the deceased party.*^® 

§ 45. Death of Counsel 

Ordinarily, the death of counsel near the time set 
for trial or argument is a good ground for continuance 
unless the party is sufficiently represented by other 
counsel. 

The death of counsel near the time set for the 
trial or argument of the cause is a good ground 
for continuance and especially is this the case 
where the party has been diligent in trying to em¬ 
ploy other counsel, but is unprepared for trial 
through no fault of his own.*^® The death of one 
attorney, however, has been held not to require 
a continuance where other counsel were available 
and a continuance would work hardship to the 
adverse party.*^® The refusal of continuance on 
account of the death of defendant’s chief attorney 
was proper, where the cause had several times 
been continued at defendant’s instance, and the ill¬ 
ness of the attorney was such that his presence 
at the trial could not be expected.'^^ It is not 
error to refuse a postponement asked for on the 
ground that new counsel, who have recently been 
employed in consequence of the death of the orig¬ 
inal counsel, have not yet been able to obtain papers 
which were placed in his keeping and 'which are 
important for use on the trial, where such papers 
are not competent as evidence, but can only be 
used as memoranda for the information and aid 
of counsel.^® 

§ 46. Absence of Witness or Evidence 

The granting of a continuance on the ground of ab- 


61. D.C.—Goodyear Service v. Pretz- 
felder, 84 F.2d 242. 66 App.D.C. 889. 
13 aj. p 146 note 6. 

68. Iowa.-—Rice v. Melendy, 86 Io¬ 
wa 166. 

63. Ga.—Worthy v. Tate, 42 Ga. 892. 
61 U.S.—Wilson V. Codman, C.C. 

D.a, 8 Cranch 193, 2 L.Bd. 408— 
' Alexander v. Patten, C.C.D.C., 1 P. 

Ca8.No.171, 1 Cranch C.C. 838. 

66. , Iowa.—Masterson v. Brown, 1 N. 
,W. 791, 61 Iowa 442. 

66. TJ.S.T-Wllson' V. Codman, C.C.D. 
■ C.. 8 Cranch 198. 2 KBd. 408, 

67. Pa.—Christine v. Whitehill, 16 
3erg. ft K 98. 


68. Pa.—Christine v. Whltehlll, su¬ 
pra. 

66. Ga.—Sterliniir v. St Marys, 73 S. 

B. 374, 187 Ga. 177, 

70u U.S.—Lambert v. Smith, C.C.D. 

C. , 14 P.Cas.No.8,027, 1 Cranch C.C. 
847. 

La.—Babcock v. Williams, 10 La. 394. 
18 C.J, p 149.note 46. 

7L N.C.—Smith V. Ballard, 8 N.C. 
156. 

Pa.—Hagarty v. Thompson, 1 Wkly. 
N.C. 576. 

78. Cal—San Diego Realty Co. v. 

Hill, 143 P. 1021, 168 CaL 637. 

IS C.J. p 149 note 48. 
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73. S.D.—Ward v. Du Pree, 9^4 S.W. 

397, 16 S.D. 600. ■ 

Tex:—Baiter v. Amett Clv.App., 106 
S.W.2d 849. error dismissed. 

76. Pa.—Hunter v. Fairfax, 8 Dali. 
806, 1 L.Bd. 618. 

76. La.—^Richardson v. Nolan, ''1 
Mart.,N.S.. 108. 

18 C.J. p 149 note 51 

78ii Ky.’—Crabtree Coal Min. Co. v. 
Hamby, 90 S.W. 226, 28 Ey.L. 687. 

77. Iowa.—Geiger v. Payne, 69 N.W. 
664, 71 N.W. 671, 102 Iowa 681. 

T8. W.Va.—WlHlams v. Baltimore, 
I etc., R. Co., 9 W.Va. 88. ' 
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sence of witnesses or evidence rests larQely In the dfS' 
crstion of the trial court. 

Whether or not a continuance shall be granted 
because of the absence of witnesses or evidence, 
if a proper explanation of such absence is made,®® 


rests largely in the discretion of the court.®^ It 
is an abuse of discretion, however, to deny a con¬ 
tinuance where the application complies with every 
requirement of the law and is not made merely for 
delay, and the evidence is material and due dili- 


7». Ga.—Persona-Phillips-Orford Co. 
V. Morris Pertillzer Co., 92 S.E. 646, 
20 GsuApp. 100. 

30. Colo.—Smith V. Phelps, ,28 P.2d 
1004, 94 Colo. 33.' 

Diligence in procuring evidence or 
attendance of witnesses see inftra 
Si 6M8. 

Due to movant’s neglect 
The absence of witnesses or evi¬ 
dence, due to movant’s neglect, is not 
ground for continuance.—^Allen v. 
Fewel, '87 S.W.2d 142, 337 Mo. 966. 

81. U.S.—Federal Life Ins. Co. v. 

. Rascoe, C.C.A.Tenn., 12 F.2d 693, 
certiorari denied 47 S.Ct 112, 278 

U. S. 722. 71 L.Ed. 859. 

Ala.—^Deegan v. Pake, 172 So. 270, 
238 Ala. 486—Melvin v. Scowley, 
104 So. 817, 213 Ala. 414. 

Ark.—^American Nat Life Ins. Co. v. 

White, 191 S.W. 25, 126 Ark. 488. 
Cal.—^Everts v. Sunset Farms, 72 P. 
2d 643—Berger v. Mantle, 63 P.2d 
385, 18 Cal.App.2d 246—Nell v. 
Gane, 12 P.2d 181, 124 Cal.App: 51 
—Derkmann v. Von Blumenthal, 
232 P. 162, 69 Cal.App. 606—McNett 

V. McNett, 187 P. 447, 44 Cal.App. 

■ 778. 

Colo.—Stratton v. Rice, 181 P. 529, 66 
Colo. 407. 

Ga.—^Benjamin v. W'eintraub, 161 S.E. 
881, 169 Ga. 770—Mosely v. Evans', 
141 S.E. 207, 165 Ga. 472—Ward v. 
Speer, 111 S.E. 411, 168 Ga. 29— 
Adams V. Barrls, 107 BiB. 369, 26 
Ga.App. 617—^Barlow y. State, 99 
S.B. 798, 24 Ga.App. 122—James v. 
Bettis. 94 S.E. 86. 21 Ga.App. 170. 
Idaho.—Pacific Coast Joint Stock 
Land Bank v. Security Products Co., 
65 F.2d 716, 66 Idaho 436—In re 
Skinner’s Estate, 282 P. 90, 48 Ida¬ 
ho 288. 

m—See Glaseman v. Richard W. 

Farmer Co., 211 DLApp. 521. 
Iowa.—Muller v. De Vries, 188 N.W. 

885, 198‘lowa 1837. 

Ran.—^Hotsapillar v. Superior Motor 
Co.', 216 P. 1114, 118 Kan. 720— 
Sin^son V. Schi^ 197 P. 867, 109 
Kan. 9—Gamer v. Dodge City 
Wholesale Grocery Co., 169 P. 219, 
102 Kan. 6. 

Ky.—Commonwealth Life Ins. Co. v. 
Brandon, 97 8.w:2d 2, 266 Ky. 484 
—^Ameridan Mut. Liability Ins. Co. 

V. Hartman, 72 S.W.2d 429, 264 Ky. 
712—Hall V. Bversole’s Adm’r, 64 
S.W.2d 891, 261 Ky. 296—Caudill v. 
Finley Bros., 4 S.W.2d 868, 228 Ky. 
644—Morgan v. Mengel Co., 242 8. 

W. 860. 196 Ky. 546—HamUton v. 
Cunn^ham, 217 S.W. 924, 186 Ky. 
670. 


La.—Wild V. Standard General Real¬ 
ty Co.. 149 So. 114, 177 La. 664, af¬ 
firming, App., 146 So. 68. 

Md.—Cumberland & Westemport 

Transit Co. v. Metz, 149 A. 4, 158 
Md. 424, reargument denied 149 A. 
565, 158 Md. 424, and appeal dis¬ 
missed American Oil Co. v. Metz, 
61 S.Ct 40, 282 U.S. 801, 75 UEd, 
720. 

Mass.—^Noble v. M^d-Morrison Mfg. 
Co., 129 N.E. 669, 237 Mass. 6.' 

Minn.—Van House v. Canadian 

Northern Ry. Co., 192 N.W. 493, 166 
Minn. 67, 28 A.L.R. 867. 

I^iss.—Continental Ins. Co. of City of 
New "york v. Brown, 106 So. 633, 
142 Miss. 199. 

Mo.—Given v. Midwest Paving Co., 
63 S.W.2d 23—Pulliam v. "Wheelock, 
8 S.W.2d 374, 319 Mo. 189—Putnam 
County Supply Corporation v. Men- 
dota Mining Co., 285 S.W. 409. 

Mont.—Daly v. Swift & Co.. 800 P. 
266, 90 Mont 62—^McCarthy v. An¬ 
aconda Copper Mining Co., 226 P. 
391, 70 Mont 809. 

Neb.-^ackaon v. Omaha & Council 
Bluffs St Ry. Co., 168 N.W. 888, 
101 ifeb. 466. 

N.J.—Charlton v. Jersey Mut. Casu¬ 
alty Ins. Co., 161 A. 862, 107 N.J. 
Law 126—Michael v. Southern 
Lumber Co., 127 A. 680, 101 N.J. 
Law 1—^May v. Van Benschoten, 
177 A. 841, 18 N.J.M1BC. 268—Katz 
V. Knights of Pythias Building & 
Loan Ass’n. 165 A. 124,11 N.JJIlsc. 
162—^Horwech v. Nevln Bus Line, 
146 A. 666, 7 N.J,Mlsc. 694—Moss 
v. Newmark, 148 A. 783, 6 N.J.Mlsc. 
1040. • 

N.T.—Kent v. Fraser, 168 N.T.S. 
1036, 181 App.Div. 813. 

N.D.—Continental Supply Co. v; Syn¬ 
dicate Trust Co., 202 N.W. 404, 52 
N.D. ,209—De Walt v. Heeren, 197 
N.W. 868, 60 N.D. 804. 

OkL—Askin v. Taylor-Skinner Pub. 
Co.. 66 P.2d 879, 176 Okl. 488— 
Schuman’s, Inc., v. Missy Dress 
Co., 44 P.2d 862, 172 Okl. 211—An¬ 
derson V. Malone, 6 P.2d 795, 164 
Okl. 4—Shaw V. Stevenson, 249 P. 
306, 119 Okl. 182—Grant v. First 
State Bank of Miami, 221 P. 769, 96 
Okl. 246—Shaw v. Cross, 201 P. 811, 
83 OkL 273. 

Pa.—Parkin v. Philadelphia Rapid 
Transit Co.. 161 A. 862, 300 Fa. 569 
—El Predomino Cfigar Co. v. Blau- 
steln, 82 Pa.Super. 267—Common¬ 
wealth V. Rosier, 1 Pa.Dlst. & Co. 
268. 

S.C.—Edwards v. tJnion Buffalo Mills 
Co., 169 S.B. 818, 162 S.C. 17. 

S.D.—Sprlck V. Schreiner, 286 N.W. 
299, 68 S.D. 894. 
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Tenn.—Gulf Refining Co. v. Frazier, 
16 TenmApp. 662—Mullins v. 
Greenwood, 6 Tenn.App. 327. 

Tex.—Gulftex Drug Co. v. Schachter, 
av.App., 110 S.W.2d 1220—Huff v. 
Wilder, C1V.APP., 75 S.W.2d 984, er¬ 
ror refused—Allison v. Campbell, 
ClvJ^p., 36 S.W.2d 776, error dis¬ 
missed—Clevenger V. Burgess, Civ. 
App., 81 S.W.2d 676, error refused 
—^Ivey V. Neyland, Clv.App., 11 S. 

W.2d 608, reversed on other 
grounds, ComJVpp., 25 S.W.2d 818 
—^Louisiana Ry. & Nav. Co. of Tex¬ 
as V. Taylor, Clv.App., 286 S.W. 
925—^Barrow v. Bement Clv.App., 
239 S.W. 273—Galveston, H. & S. 
A. Ry. Co. V. Harris Bros., Civ. 
App., 211 S.W. 255, error refused 
—^Kansas City. M. & 0. Ry. Co. of 
Texas v. Starr, Civ.App., 194 S.W. 
637, error refused—Ferrell-Michael 
Abstract & Title Co. v. McCormac, 
Civ.App., 184 S.W. 1081, affirmed, 
Com.App., 216 S.W. 559. 

Vt—Gomez v. Lawson, 166 A. 14, 105 
Vt 368. 

Va.—Turner v. Smith, 129 SJB3. 867, 
148 Va. 206. 

Wash.—Avenetti v. Brown, 291 P. 
469, 168 Wash. 617—Eberhart v. 
Murphy, 188 P. 17, 110 Wash. 168, 
reversed on other grounds, 194 P. 
416, 118 Wash. 449. 

W.Va.—^Keathley v. Chesapeake & O. 

Ry. Co., 102 S.B. 244, 86 W.Va. 178. 
Wis.—In re Silty’s Will, 176 N.W. 

220, 171 Wls. 20. 

18 C.J. p 149 note 66. 

Harmless error In refusing to grant 
continuance on ground of absence 
of witness see Appeal and Error S 
1696 c. 

For purposes of delay 

A continuance on this ground 
should he denied where made for 
mere purpose of delay.—^Knowles v. 
Blue, 96 So. 481, 209 Ala. 27. 

Honstatutoxy motions for continu¬ 
ances are addressed to the discretion 
of the court.—^Fort Worth & D. C. 
By. Co. V. Jenkins, Tex.Clv.App., 262 
S.W. 189—Springfield Fire & Marine 
Ina Co. V. Whlsenant, T6X.Civ.App., 
245 S.W. 968. 

There Is no fixed rule for determin¬ 
ing whether an application for a con¬ 
tinuance on this ground shall be 
granted or denied.—^Voung v. St Paul 
City Ry. Co., 170 N.W. 846, 142 Minn. 
10 . 

Application made on. Isformatfon 
and belief, and Indefinite.—^Kansas 
City, M. & 0. Ry. Co. of Texas v. 
Starr, Tex.Civ.App., 194 S.W. 687, er-' 
ror refused. 
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gence is shown, and the opposite party refrains 
from making such admissions as will obviate a con- 
tinuance.82 Although the rule requiring a continu¬ 
ance, where the application is complete in every 
respect and free from suspicion, has been applied 
where the witnesses whose absence was urged as a 
ground for continuance resided out of the state,8* 
in order for the absence of witnesses or evidence 
to be a ground for a continuance there must be a 
probability that the testimony can be obtained at 
a future time to which it is prayed that the trial 
be continued,84 or that it can be obtained within 


a reasonable time.*® Also, in order for the ab* 
sence of a witness to be ground for a continu¬ 
ance, it must appear probable, in the light of all 
the facts and circumstances, that the witness would 
have testified as stated by the party seeking the 
continuance.*® It is, of course, essential to the 
granting of a continuance on the ground of the 
absence of witnesses that the witnesses be, in fact, 
absent;**^ and, where witnesses appear and testify 
before the trial is concluded, it is not error to re¬ 
fuse a continuance on the ground of their absence 
before the trial.** A statute authorizing the court 


88. CaL—Luse v. Peters, 28 P.2d 867, 
219 Cal. 626. 

Ill.—Sweet V. Sweat, 277 ELApp. 646 
—Grossfield & Roe Co. v. Zauni, 
239 ELApp. 442. 

Ky.—Commonwealth Life Ins. Co. v. 
CaudiU’a Adm’r, 99 S.W.2d 745, 266 
Ky. 681. 

La.—State ex rel. Armstrong v. Mc- 
Noughton, 164 So. 630, 183 La. 697 
—PuQua V. Couvllllon & Moreau, 8 
La.App. 566. 

N.T.—Ludlam v. Riverhead Bond & 
Mortgage Corporation, 278 N.Y.S. 
487, 244 App.Div. 113—^Dean v. Hal¬ 
liburton, 206 N.T.S. 776, 211 App. 
DIv. 804—Colgate v. Reed Shop, 
197 N.Y.S. 266. 

N.D.—Goddard v. Great Northwest 
Land Co., 195 N.W. 666, 668, 60 N. 
D. 867, citing Corpus Ihrls. 

R.I.—Bod V. Grimes. 123 A. 894, 46 
R.L 9, affirmed 126 A. 927. 

Tenn,—^Patton v. Morarlty, 74 S.W. 

2d 518, 18 Tenn-App. 184. 

Tex.—’New Amsterdam Casualty Co. 
V. Rutherford, Clv.App., 26 S.W.2d 
377—City of Seymour t. Montgom¬ 
ery, Clv.App., 209 S.W. 237.' 
Wash.—Johnson v. Dahlquist, 214 P. 

167, 124 Wash. 267, 

18 C.J. p 160 note 67. 

Admissions to prevent continuance 
see Infra SS 107-109. 

Abuse of discretion, shown, where ab¬ 
sence was caused by 

(1) Wltoesses being at bedside of 
dying husband and father, who died 
three days after trial—^Dean v. Hal¬ 
liburton, 206 N.Y.S. 776, 211 App.Div. 
804. 

(2) The weather and roads were so 
bad as to make It Impossible for wit¬ 
nesses to attend.—Chenault v. Spen¬ 
cer, 68 S.W. 128, 24 Ky.L. 141. 

(3) Uncertainty as to the proper 
place for holding court—^Ross v. 
Austin, 2 Cal. 188 . 

(4) Witnesses who had been In at¬ 
tendance all day leaving before the 
cause was called for trial at six 
‘o'clock In the afternoon.—Schwarzs- 
chlld, eto.. Co. V. New York City R. 
Co., 90 N.Y.S. 874. 

Bssontlal witness 

A party ought not to be compelled 
to go to trial In the absence of the 


only witness by whose testimony he 
can make out his action or defense, 
unless it appears that he has been 
guilty of negligence In procuring the 
attendance of such witness or in ob¬ 
taining his testimony.—^Ederton v. 
Charleston Consol. Ry. & Lighting 
Co.. 101 S.B. 282, 118 S.C. 91. 
Ezerdsed liberally 

(1) Liberality should be exercised 
in'granting postponements of trials 
to obtain presence of material evi¬ 
dence and to prevent miscarriages of 
justice.—Canal Oil Co. v. National OR 
Co,, Cal.App., 66 P.2d 197. 

(2) Litigant is entitled to reason¬ 
able delay and opportunity to get his 
witnesses.—^Morgan v. Leone, 129 So. 
398, 14 La.App. 46. 

First appUcatlos. and In compli¬ 
ance with statute giving right to con¬ 
tinuance.—Neltach V. Thielemann. 
Tex.Clv.App., 33 S.W.2d 759—Barton 

V. Lory, Tex.Clv.App., 288 S.W. 920. 
Second or further continuance see In¬ 
fra SS 110-116. 

S3. N.Y.—Colgate v. Reed Shop, 197 
N.Y.S. 256. 

13 C.J. p 160 note 68. 

64 Ala.—^Knowles v. Blue, 96 So. 
481, 209 Ala 27. 

Ark.—Heathcock v. Brooke, 272 S.W. 
843, 169 Ark. 73. 

Fla—^in v. Cartwright l82 So. 302. 
Ga—^Barlo\^ v. State, 99 S.E. 798, 24 
GaApp. 122. 

Mont—Daly v. Swift & Co.,'300 P. 
265, 90 Mont 62—Charles Lehman 
& Co. Y. Skadan, 284 P. 769, 86 
Mont 653. 

Tenn.—Reagan v. McBroom, 51 S.W. 
2d 995, 164 Tenn. 476—Stearns v. 
Williams, 12 Tenn.App. 427. 

W. Va—^Woodruff v. Gilliam, 179 S.E. 
873, ^16 W.Va 101—Keathley v. 

i Chesapeake & 0. Ry. Co., 102 S.E. 
244, 85 W.Va 178., 

I Showing of probability of production 
of witness or evidence In applica¬ 
tion for continuance see Infra SS 
i 84. 94. 

GMiuot be raqTilxed to attend 
Litigant Is not entitled to continu¬ 
ance because of absent witness who 
cannot be required to attend trial— 
American Mut Liability Ins. Co. v. 
Hartman, 72 S.W.2d 429, 254 Ky. 712 
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—City of Plneville v. Lawson, 9 S. 
W.2d 517, 225 Ky. 542. 

Death of wltneee 

The refusal of a continuance be¬ 
cause the death of a witness was not 
improper, where It was not shown 
that the evidence could be obtained 
from any other source.—Gulf Refin¬ 
ing Co. v. Rogers, Tex.Civ.App., 67 S. 
W.2d 183, error dismissed. 
Vonresldent of county 

(1) The refusal to continue a case 
on account of the absence of witness¬ 
es Is not error where it appears that 
the absent witnesses do not reside in 
the county where the case is pending. 
—Hathcock v. McGouiik, 47 S.E. 563, 
119 Ga. 978—Mulling v. Klngery & 
Bland, 126 S.E. 882, 83 GaApp. 581. 

(2) Such an application Is ad¬ 
dressed to the discretion of the court 
—St Louis Southwestern Ry. Co. of 
Texas v. Turner, Tex.Ci7.App,, 225 S. 
W. 888, error refused. 

Whereabouts of witness 

Refusing continuance for absent 
witness was not an abuse of discre¬ 
tion, in absence of showing as to his 
whereabouts.—Old American Ins. Co. 
V. Haxtsell, 4 S.W.2d 25, 176 Ark. 
666 . 

Witness in foreign country with 
which we are at war.—Kant v. Fra¬ 
ser, 168 N.Y.S. 1086, 181 App.Div. 818. 
85. Mont.—Roy v. Clark, 216 P. 232. 
Witness outside Jurisdiction 
Axk.—^Metropolitan Casualty Ina Co. 
V. Chambers, 206 S.W. 64, 186 Ark. 
84. 

84 Tex.—Jenkins v. VaUghn, Civ. 

App., 60 S.W.2d 632. 

Invokement of privilege 
Denial of continuance was not er¬ 
ror where absent witness would prob¬ 
ably Invoke constitutional provision 
against self-incrlmlnation.—Jenkins 
V. Vaughn, supra. 

87. Ga.—^Betenbo v. Broods, 88 S.E. 
411, 17 Ga.App. 754. 

88. Ala—Knowles v. Blue, 86 So. 
481, 209 Ala 27. 

Tex.—American Employers' Ins. Co. 
V. Huddleston, Clv.App., 39 S.W.2d 
952, affirmed 70 S.W.2d 696, 123 
Tex. 285. 

13 C.J. p 150 note 68. 
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to coerce the personal attendance of a witness has 
no application where the absent witness is beyond 
the court’s jurisdiction, and hence does not prevent 
the application of the usual rule that the granting 
or refusing of a continuance on the ground of the 
absence of a witness is a matter of judicial dis- 
cretion.89 

To search for evidence, A continuance will be 
allowed under this head only for the purpose of 
producing evidence known and shown to be exist¬ 
ing, and not to enable a party to enter on a search 
for testimony which he simply alleges that he be¬ 
lieves he can discover.^ 0 

Where both parties request delay, it is error to 
refuse a continuance so that the attendance of an 
absent witness who lives at a distance can be pro- 
cured.®^ * 

§ 47. -Illness of Witness 

Although the granting of a continuance because of 
the illness of a witness Is largely a matter of discretion, 
It is an abuse of discretion to deny a continuance, on a 
proper showing, because of the illness of a material 
witness. 

Whether a continuance shall be granted on the 
ground of illness of a witness rests primarily in 
the discretion of the court, ^ 2 although, where the 
witness is a material one, and a proper showing 
is made, a continuance must be granted and it is 
an abuse of discretion to deny it^s Where a con¬ 
tinuance is sought on this ground, the illness must 


as a general rule be of such a nature as will pre¬ 
clude his appearance at the triaL^^ It' seems to 
be the better practice in such cases to accompany 
the application with the certificate of a physician 
to that effect,*® or with an affidavit on the part 
of some one having knowledge of such sickness.*® 
Indeed, in some states, the court is not required 
tq act on the certificate of a physician, but the 
fact of sickness must be established by evidence 
under oath.*'^ Where an illness sufficient to pre¬ 
vent attendance is shown, it is not necessary to 
show further that the witness had been duly sub¬ 
poenaed or tendered*his fees,*® but there is some 
authority to the contrary.®* Whenever application 
is' made for the continuance of a cause, on ac¬ 
count of the sickness or ill health of a witness, 
unless it clearly appears that the illness is too 
severe to admit of the taking of his deposition, it 
is entirely proper to refuse a continuance.^ 

§ 48. -Necessity of Evidence 

A party seeking a continuance on the ground of 
the absence of a witness or evidence must show the 
necessity thereof, 

A party seeking a continuance on the ground 
of the absence of a particular witness or set of 
witnesses must show that they are essential to a 
fair trial of the cause, and that he cannot safely 
go to trial without them; and, on the strength of 
the case thus presented, the court will usually exer¬ 
cise its own discretion as to granting or denying the 
relief desired.® 


89. Arts.—Motropolttan CasuaJty Ins. 
Co. V. Chambers, 206 S.W. 64, 136 
Ark. 84. 

Ky.—City of Plneville v. Lawson, 9 
S.W.2a 617, 226 Ky. 642—Louis¬ 
ville, etc., R. Co. V. Bishop, 89 S. 
W. 221, 28 Ky.L. 821. 

90. Cal,—Everts v. Will S. Fawcett 
Co., 88 P.2d 868, 870, 3 Cal.App.2d 
261. 

13 C.J. p 160 cote 64. 

“It cannot be held to be an abuse 
of discretion to refuse a continuance 
for the purpose merely of continulngr 
a search tot evidence when a case 
has been at issue for several months. 
It is well settled not only that the 
court has a large discretion in such 
a matter, but that no abuse thereof 
appears In the absence of a clear 
and definite showing that certain 
material eadists, and that it will be 
available within a reasonable time 
If a continuance is granted, together 
with a satisfactory showing of due 
diligence.”—Everts v. Will 8. Faw¬ 
cett Co., supra. 

91. Cal.—Swayne v. Wells-Russell, 
146 P. 686, 169, Cal. 204. 

98, U.S.—IT. S. Director General of 
170J,S.-15 


Railroads v. Bishop, C.C.A.'Va., 269 
F. 611. 

Tex.—Montrose Lumber Co. v. Jef¬ 
ferson, Clv.App.. 168 S.W. 1187. 
Hot matter of right 
The allowance of an application for 
a continuance on account of illness 
of an Important witness is not a 
matter of right, even though it is 
the first application therefor, but 
rests in the sound discretion of the 
court—Stevens v. N. Z. Graves Cor¬ 
poration, 177 N.W. 964, 210 Mich. 
686 . 

93.. B.L—Dod V. Grimes, 128 A. 894, 
46 R.I. 9, affirmed 126 A. 927. 
Tex.—Alderete v. Mosley, Clv.App., 
200 S.W. 261. 

13 C.J. p 161 note 71. 

94. Ga.—Louisville & N. R. Co. v. 
Edwards, 168 S.E. 861, 43 Gd-App. 
167. 

13 GJ. p 161 note 66. 

95. Pa—^E1 Predomino Cigar Co. v. 
Blaustein, 82 Pa,Super. 267. 

13 C.J. p 161 note 67. 

Tile oerUlioalie 

(1) Should be under oath.—Twin 
City Fire Ins. -Co. v. Wright, 167 
S.E. 891, 46 Ga.App. 637. 
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(2) Should affirmatively show that 
the witness is too ill to appear in 
court—Wild V. Standard General 
Realty Co., 149 So. 114, 177 La. 664, 
affirming, App., 146 So. 68. 

96. Wyo.—^Hinton v. Saul, 259* P. 
185, 37 Wyo. 78. 

97. DL—Schnell v. Rothbath, 71 HL 
83—Waajlch v. Winter, 33 IU.App, 
36. 

98. Tex—Dillingham v. Ellis, 26 S. 
W. 618, 86 Tex 447. 

13 C.J. p 161 note 70. 

99. La.—Soey v, Soey, 18 La. 424— 
Leckle v. Crain, 12 La. 432. 

1. Miss.—Worsham v. McLeod, 11 
So. 107. 

13 C.J. p 164 note 31. 

ft Colo.—Stratton v. Rice, 181 P. 
629, 66 Colo. 407. 

W.Va.—Keathley v. Chesapeake & O. 
Ry. Co., 102 S.E. 244, 246, 85 W. 
Ya. 173, citing Corpus Juris. 

13 C.J. p 151 note 72. 

DlsdOBure of widenoe sought 
Refusing continuance where it 
was not shown what witness’ testi¬ 
mony would be, if present was not 
I abuse of discretion.—D. S. Fate Lorn- 
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§ 49. -Competency and Materiality of 

Evidence 

In order for the absence of witness or evidence to be 
ground for a continuancOf the evidence or evidence 
sought from such witnesses must be relevant, compe¬ 
tent, and material. 

No cpntinuance will be granted where the evi¬ 
dence of the witness if present would be incom¬ 
petent,® nor will a continuance be granted on the 
ground of absence of a witness unquestionably in¬ 
competent.* The fact, however, that a witness is 
presumably incompetent is not sufficient, as a gen¬ 
eral rule, to justify the refusal of a continuance.® 

Where a continuance is sought on the ground of 


absent witnesses, the facts to be proved by them 
must be material to the issues involved in the 
cause;® and where they are not material the con¬ 
tinuance should be refused."^ 

Not only must the absent evidence be material 
as to the issues of fact involved, but in order to 
warrant a continuance, the evidence must be ma¬ 
terial to the issues as made by the pleadings,® or, 
at least, it must clearly appear from the showing 
for a continuance that issues will arise on the trial 
such as to make the testimony material.® Thus 
a continuance will not be granted to obtain evidence 
on an issue that has been defectively pleaded, 
or not pleaded at alh^^ Similarly a continuance 


ber Co. v. Davis. 112 So. 124, 215 
Ala. 547. 

Necessity for statement in affidavit 
accompanying^ application of facts 
expected to be proved see infra S 
94. 

In absence of showing of Injtiry, 
there was no abuse of discretion in 
a refusal to continue the case.— 
Stratton v. Rice. 181 P. 629, «6 Colo. 
407. 

-Witness desired os expert 

. (1) It is not an abuse of discre¬ 
tion to" deny an adjournment of a 
cause on the ground of the absence 
of a foreign witness, who knows 
nothing of the facts of the case, but 
is desired as an expert.—Ten Broeck 
V. Travelers’ Ins. Co., 6 N.T.SL 100, 
affirmed 22 N.H. 1134, 116 N.T. 663. 

(2) On the other hand, where the 
physician who examined plaintiff em¬ 
ployee was not available for trial, 
that defendant was given an oppor¬ 
tunity to have some other physician 
make an examination did not justify 
a refusal to grant a continuance, 
and the refusal was not Justified be¬ 
cause chart of examination of Injur¬ 
ed 'employee made by unavailable 
doctor was admitted with explana¬ 
tion.—New Amsterdam Casualty Co. 
V. Rutherford, Tex.Civ.App., 26 S.W. 
2d 877. 

3 . Ala.—Knowles v. Blue, 96 So. 481, 
209 Ala. 27. 

ni.—Le Roy State Bank ▼. J. Keen¬ 
an's Bank, 261 Ill.App. 441. 

Kan.—Willard State’ Bank v. Clark, 
208 P. 649, 111 Kan. 489. 

Ky.—^Deboe v. Brown? 22 S.W.2d 111, 
231 Ky. 682. 

Mont—Ward v. Strowd, 244 P. 1007, 
76 Mont 93—Roy v. Clark, 216 P. 
232. 

Tex—Washington Nat Ins. Co. v- 
, Booker, Civ.App., 128 S.W.2d 976 
—Mathis V. Overland Automobile 
Co. of Dallas, Clv-App., 266 S.W. 
1069. 

13 OJ.-p 181 note 78. 

Xvldsnce inoompetent beoausa 


(2) Hearsay of self-serving dec¬ 
larations.—^Lee V. Holman, 198 S.BI 
68, 184 Ga. 694. 

(8) Witness of unsound mind on 
the material data—Thomas v. State 
Life Ins. Co., TexClv.App., 123 S.W. 
2d 386. 

(4) Other examples see 18 C.J. P 
151 note 73 [a], [b]. 

4 Ind.—Carthage Turnpike Co. v. 
Andrews. 1 N.B. 364, 102 Ind. 138, 
62 Am.R. 663. 

1$ C.J. p 161 notes 74, 76. 

5. Tex—St Louis, eta, R. Co. v. 
Terry, 54 S.W. 481. 22 TexClv.App. 
176. 

13 C.jr. p 151 note 77. 

6L N.T,—O'Brien v. King, 6 N.T.S. 

2d 82, 254 App.Div. 818. 

Tex—Wichita Petroleum Co. v. Bell, 
Civ.App., 275 S.W. 207—Plnkelsteln 
V. Roberts, Clv.App., 220 S.W. 401, 
dismissed for want of jurisdiction 
—Alderete v. Mosley, Civ.App., 200 
S.W. 261. 

13 C.J. p 152 note 79. 

7. U.S.—^Dundee Petroleum Co. v. 
Clay, C.C.A.Okl., 267 F. 146, certio¬ 
rari denied 41 S.Ct 377, 266 U.S. 
674, 66 L.Bd. 793. 

Ala—Sovereign Camp, W. O. W., v. 
Colvin, 119 So. 6S6, 218 Ala 616— 
Knowles v. Blue, 96 So. 481, 209 
Ala 27. 

Ill.—People ex ret Linton v. Barth, 
267 Ill-APP. 574. 

, Mont—Ward v. Strowd, 244 P. 1007, 
76 Mont 98—Roy v, Clark, 215 P. 
232. 

OkL—Chelsea Gin Co. v. Choctaw 
Cotton Oil Co., 67 P.2d 697, 177 
■ Okt 142—Fowler v. Hall, 289 P. 
706, 144 Okl. 144. 

g.D.—^prick V. Schreiner, 236 N.W. 
299, 68 S.D. 394. 

Tex-^Wrlght v. Glynn, ClvApp., 64 
S.W.2d 1109—C. I. T. Corporation 
V. Waltrlp, Civ.App., 48 S.iy.2d 
340, error dismissed—Commercial 
Standard Ins. Co. v. B. P. Mo- 
Knight Chevrolet Co., Civ.App., 43 
S.W.2d 686, error refused—Valdea 
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V. O’Connor, Clv.App., 17 S.W.2d 
836—Lievy v. Rosenthal, Civ.App., 
288 S.W. ■846—Mathis v. Overland 
Automobile Co. of Dallas, Civ.App., 
265 S.W. 1069—Holmes v. Tennant 
Civ.App., 211 S.W. 798, reversed on 
other grounds, Com.App., 231 S.W. 
318. 

■7a—McClure Grocery Co. v. Watson, 
149 S.B. 491, 158 Va 221. 

Wash.—Avenetti v. Brown, 291 P. 

469, 168 Wash. 617. 

W.Va—Ohio “Valley Bank v. Berry, 
100 S.B. 876. 85 W.Va. 96. 

18 C.J. p 152 note 80. 

Bvldenoe of Immateriality 
The fact that the witness for 
whose absence the continuance was 
asked came into court during the 
progress of the trial and was not 
examined conclusively shows that his 
evidence was not material.—^Keyes v. 
Houston, etc., R. Co., 60 Tex 169. 

8. U.S.—City of Coral Gables v. 
Hayes, C.CA.Fla, 74 F.2d 989. 

Ala-Sovereign Camp, W. 0. W., v. 

Colvin, 119 So. 636, 218 Ala 616. 
Alaska—Longley v. McIntosh, 7 
Alaska 267. 

Colo.—Tiger Placers Co. v. Fisher, 
54 F.2d 891, 98 Colo. 221. 
nL—Le Roy State Bank v. J. Keen¬ 
an's Bank, 261 IlLApp. 441. 

Tex—^Texas MuL Life Ins. Ass’n v. 
Wilson, Civ.App., 19 S.W.2d 691, 
error dismissed. 

13 C.J. p 152 note 82. 

On issue whloh had been waived 

Cal.—Crocker-Huffman Land & Wa¬ 
ter Co. V. Gosa 263 P. 802, 208 Cah 
283. 

9. Colo.—Dawson v. Coston, 38 P. 
189, 18 Colo. 493—He'9?6B v. An¬ 
drews, 20 P. 338, 12 Colo. 161. 

10. Tex—Traders & General Ina 
Co. V. Rhodabarger, Clv.App., 109 
S.W.2d 1119, error dismissed. 

18 C.J. P 168 note 84. 

11. Ala—Deegan v. Pake, 172 So. 
270, 288 Ala 436. 

18 aj. p 168 note 86. 


' (1). Not beat evidence.—^Eeathcock 
y. Brooke, 272 S.W. 848. 169 Ark. 78. 
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will not be granted solely to allow a party to ob¬ 
tain evidence on a point rendered immaterial by 
his own answer, or by the action of the court 
in striking out a pleadingly or holding it bad on 
demurrer.i^ Also a continuance should not be 
granted because of the absence of evidence on a 
plea which is without merit.!® 

Where defendant has set up a defense to the 
action which the absent evidence may, even remote¬ 
ly, alfect, he is entitled to a continuance and a 
hearing on the testimony desired,!* but where he 
sets up no valid defense, his motion should be 
denied,!*^ and where he pleads only a general de¬ 
nial his motion' for a continuance may properly be 
denied.!* Except where plaintiff goes to trial with¬ 
out objection to the fact that the plea is unveri¬ 
fied,!* a continuance should be denied where the 
evidence for which defendant seeks a continuance 
would be inadmissible, because he has not verified 
his plea.** 

§ 50. -X-Ray Examination 

In a proper caee a continuance may be granted until' 
an X-ray examination may be had. 

Where in a personal injury action an X-ray 
examination of plaintiflE is the only certain means 
of discovering the condition of the bones alleged 


by him to have been injured, and the facts are 
such. as.to excuse the failure to make the exam¬ 
ination at an earlier date, a continuance should be 
granted until the examination has been made;*! 
but where defendant has had reasonable opportunity 
to have had X-ray pictures t^en before trial, and 
an opportunity to examine such plates taken by 
plaintiffs doctors, a denial of a continuance to per¬ 
mit an X-ray examination is not improper.** There 
waS' no abuse of discretion in a denial of a continu¬ 
ance for the failure of a physician, who gave his 
opinion as to the nature of plaintiffs injuries, to 
produce X-ray plates which he took into consid¬ 
eration in giving his opinion.*® 

§ 51. -Credibility and Probable Effect of 

Expected Testimony 

A continuance should not be granted on the ground 
of the absence of evidence which Is not credible or which 
would not affect the result of the action. 

The absence of evidence that plainly cannot alter 
the result of the action is clearly no ground for a 
motion to continue a cause.** Thus, where the 
proposed testimony is probably not true, an appli¬ 
cation for a continuance is properly refused,*® as 
it also is where defendant applies for a continu¬ 
ance, and the proposed testimony, even if true, 
would not tend to establish any legal defense.** 


12. Iowa.—Molyneux & Halier v. 

Julius, 169 N.W. 181. 184 Iowa 816. 
Wis.—Balleton Spa Bank v. Milwau¬ 
kee Mar. Bank, 16 Wis. 120. 

13: Oa-—Woolfolk V. Beach, 61 Qa. 
67. 

Tex.—Texas Mut. Life Ins. Ass'n v. 

Wilson, Civ.App., 19 S.W.2d 691. 

14k Ind.—Prather v. Young, 87 Ind. 
480—Swift V. Bllsworth, 10 Ind. 
206, 71 Am.D. 316. 

18 C.J. p 153 note 88. 

16. Tex.—Gulftex Drug Co. v. 
Schachter, Civ.App., 110 S.W.2d 
1220. 

16. Ind.—Woods y. Anderson, 6 
Blaokf. 598. 

Mick—People v. Ionia Clr. Judge, 82 
Mick 61. 

Tex.—Lyon v. Stevens, 85 Tex. 489. 
13 CJ. p 168 note 89. 

17. Tex,—White v. Waco Bldg. As¬ 
soc., C1V.APP., 81 S.W. 68. 

18 C.J. p 163 note 90. ' 

18. Tex.—^Fowler v. Buckner, 23 
Tex. 84. 

13 C.J. p 163 note 91. 

19. Tex.—Capps V. Olive, Clv.App., 
26 S.W. 471. 

20l Colo.—Thackaray v. Hanson, 1 
Colo. 866. 

21. Ey.—Cincinnati, etc., R. Co. v. 

Nolan, 170 S.W. 660, 161 Ky. 206. 
13 QJ. p 168 note 94. I 


82. Ky.—^Big Sandy Bus Line Co. 
V. Williams, 66 S.W.2d 346, 246 Ky. 
768. 

23. Minn.—^yan House v. Canadian 
Northern Ry. Co., 192 N.W. 498, 

166 Minn. 67, 28 A,L.R. 367. 

24 TJ.S.—Virginia, Beach Bus Line 
V. CampbeU, aC.A.N.a, 73 F.2d 97, 
certiorari denied 55 S.Ct 687, 294 

U. S. 727, 79 L.Bd. 1268—La Varre 

V. International Paper Co., D.C.S. 
a, 37 F.2d 141. ■ 

Ala.—^Knowles v. Blue, 95 So. 481, 
486, 209 Ala. 27, Citing Corpus JUp 
ris. 

Cal.—Wilbur v. Everhardy, 167 P. 
861, 176 OaL 142. 

Ga.—Collins v, Cowart, 121 S.B. 321, 

167 Oa. 338. 

Iowa.—Des Moines Joint Stock Bank 
of Des Moines v. Danson, 220 N.W. 
102, 206 Iowa 897, opinion supple¬ 
mented 221 N.W. 642, 206 lowa 897 
—Strawn v. Independent School 
Dist of Indlanola, Warren County, 
204 N.W. 428, 200 Iowa 367. 
Ky.—Hall v. Eversoie’s Adm'r, 64 S. 

W. 2d 891. 261 Ky. 286—Stiff’s Ex*! 
V. sun, 290 S,W, 718, 217 Ky. 716. 

Mont—Word v. Strowd, 244 P. 1007, 
1010, 76 Mont 93, citing Corpus 
Jhils—Roy V. Clark, 216 P. 232, 
234, citing Cdrpns Juris. 

Okl.—Muskogee Electric Traction Co. 

I V. Bolin, 232 P. 105, 105 OkL 142. 
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Tex.—Levy v. Rosenthal, Civ.App., 
288 S.W. 846—^Burgess v. Mackey 
Bros., CivA.pp., 237 S.W. 604, dis¬ 
missed for want of Jurisdiction— 
Parker v, Harrell, Civ.App., 212 S. 
W. 642—Missouri, K & T. Ry. Co. 
of Texas v. Cornelius, Civ.App., 188 
S.W. 34, dismissed for want of Ju- 
' risdiction. 

13 C.J. p 163 note 96. 

Contradiotozy evidence 
It is not error to deny a contin¬ 
uance asked to secure the testimony 
of a witness which, if given, would 
contradict that of another of appli¬ 
cant’s witnesses and be of no value. 
—Galveston, H. & S.' A. Ry. Co. v. 
Harris Bros., Tex.Civ.App., 211 S.W. 
256, error'refused. 

Mo harm lesultliig from absence of 
teetlmony 

Tex.—Fort Worth & D. C. Ry. Co. V. 

Jenkins, Clv.App., 252 S.W. 189. 
S5. Tex.—Jenkins v. Vaughn, Civ, 
App., 60 S.W.2d 632—Poe V. Hall, 
ClvA.pp., 241 S.W. 708. 

13 C.J. p 163 note 96. 

Bnpeoted e^enoe must be oxedlble 
Ala.—^Knowles v. Blue, 96 So. 481, 
209 Ala. 27. 

S8k Ky.—^Morgan v. Mengel Co., 242 
S.W. 860, 196 Ky. 646. 

Tex.—Stewart v. Watts, dvApp., 
197 S.W. 324 
18 QJ. p 163 note 97. 
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§ 52. -Cumulative Evidence 

The granting of a continuance because of the absence 
of evidence which Is merely cumulative lies In the dls> 
cretlon of the trial court. 

It is largely discretionary with the court whether 
or not it shall permit a continuance for the purpose 
of obtaining cumulative evidence,particularly 
where the party applying therefor has the benefit 
, of a statement of what the witness’ testimony would 
be;28 and an application for a continuance based 
on this ground is properly refused, where the fact’ 
which the witness is expected to prove is estab¬ 
lished without contradiction by other evidence^^s. 
where there has been considerable lack of diligence 
in procuring the testimony of the witness,3® or 
where there is no probability that the evidence' 
would change the result.® ^ 

Althot^h it has been held that the objection 
that the testimony of an absent witness would be 
merely cumulative can have no force when there 
is an irreconcilable conflict in the testimony,®® it 


has also beeiji held that an anticipated conflict in 
the evidence and the desire of a party to have 
the presence and testimony of an absent witness 
in order to obtain a preponderance of the evidence 
do not constitute a ground for continuing the case.®* 

Absent disinterested witness. Although a party 
may testify in his own behalf, he is not bound to 
resort to his own evidence, and may have a con¬ 
tinuance for an absent disinterested witness to ma¬ 
terial facts, known to himself.®^ So if the only 
witness present to testify to a point is a party in 
interest, and the other party contradicts him, it is 
proper to grant a continuance to bring in disin¬ 
terested testimony to settle the dispute.*® It has 
also been held, although counsel requesting the con- 
tinuajnce could testify to the material facts, that 
his motion should be granted, in a proper case, to 
enable him to obtain other evidence and witnesses.®* 
On the other hand, where under the circumstances 
corroborative evidence of a party’s testimony would 
be of no value, a denial of a continuance to secure 
such testimony is proper.®"^ 


87. XT.S.-rSoUtbern Bianaas Stage 
Lines V. Olbson, C.C.A.Okl., 87 ‘F. 
2d 23—^U. S. Director General of 
Railroads v. Bishop, aaA.Va., 269 
. F. 611. 

Ala.*—Knowles v. Blue, 96' So. 481, 
486, 209 Ala. 27, dlting Corpus 
Juris, 

Ark.—Norton & Wheeler Stave Co. v. 
Wright, 106 S.W.2d 178—Hodges 

V. Smith, 298 S.W. 1028, 173 Ark. 
101—^Heathcock v. Brooke, 272 "S. 

W. 848, 169 Ark. 78—Texarkana & 
Ft Smith By. Co. v. Adcock, 231 
S.W. 866, 149 Ark. 110. 

Cal.—Crocker-Huffman Land & Wa¬ 
ter Co. V. Gosa, 263 P. 802, 208 Cal. 
233—Weddingtou v. McCann, 286 
P. 1062, 104 Cal.App, 474—McNett 
‘ V. McNett, 187 P. 447, 44 CaLApp. 
778. 

Ga.—Louisville & N. R. Co. v. Ed¬ 
wards 168 S.B. 861, 43 Ga.App. 167 
—Atlanta & W. P. R. Co. v. Lam¬ 
bert 147 S.E. 163, 39 Ga.App. 371. 
Idaho.-:-In re O’Brien's Estate, 262 
P. 162, 44 Idaho 729. 

111.—See Ferrell v. Southern Illinois 
Ry. & Power Co., 206 IlLApp. 169. 
• Byf.—Watson v. Bean, 270 S.W. 801, 
208 Ey. 295. 

■- Mo.—Hall V. Williams, 60 S.W.2d 188, 
23(X Mo. 478—Chambers v. Cham¬ 
bers, 249 S.W. 416, 297 Mo. 612— 
Cash v. Wysocki, App., 229 S.W. 
428. 

Mont-rCharles Lehman ft Co. v. Ska- 
dan, 284 P. 769, 86 Mont 668. 

. N.D.-TContlnental Supply Co. v. Syn¬ 
dicate Trust Co.,'202 N.W. 404, 62 
N.D. 209. 

OkL—Oil Reclaiming Co. v. Reagin, 
'87 P.2d 289, 169 Okh 606. 


S.C.—Edwards v. Union Buffalo Mills 
Co., 169 S.B. 818. 162 S.C. 17. 

Tenn.—Praner v. English, 8 Tenn. 
App. 121. 

Wash.-Woods v. Greenblatt, 1 P.2d 
880, 163 Wash. 483—HIU v. Arthur, 
173 F. 1092, 108 Wash. 187. 
W.Va.—Woodruff v. Gilliam, 179 S. 

B. 873, 116 W.Va. 101. 

18 C.J. p 164 note 98. 

Corpus Juris has been cited with 
approval in a criminal case.—State 

V. Showen, 199 P. 917, 919, 60 Mont 
474.* 

Xa Texas 

(1) Where an application for a 
continuance Is addressed to the 
court's discretion, It is not error to 
deny a continuance where the ab¬ 
sent evidence is merely cumulative. 
—Oilmen's Reciprocal Ass'n v. Hayes, 
CIv.App„ 296 S.W. 675—Goodman v. 
Republic Inv. Co., Clv.App., 216 S. 

W. 466, dismissed for want of Ju¬ 
risdiction—Quanah, A, ft P. Ry. Co. 
V. Lancaster, Civ.App., 207 S.W, 606 
—Carter-Mullaly Transfer Co. v. 
Robertson, Civ.App., 198 S.W. 791. 

(2) 'Where, however, the applica¬ 
tion for a continuance is the first 
one and is in strict compliance with 
the statutes. It should be granted, 
even though the testimony of the 
absent witness would be cumulative. 
—^Hambleton v. ‘ Southwest Texas 
Baptist Hospital, Civ.App., 172 S.W. 
674. 

13 C.J. p 164 note 9. 

28. U.S.—U. S. Director General of 
Railroads v. Bishop, C.CAuVa., 269 
F. 611. 

Admissions to prevent continuance 
see infra SS 107-109, 
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29. Qa.—Central of Georgia Ry. Co. 

V. Hartley, 108 S.E. 269, 25 Ga.App. 
140. 

Mont.—Roy V. Clark, 216 P. 282, 234, 
citing Corpus Juris. 

13 C.J. p 164 note 99. 

30. Ga.—Louisville ft N. R Co. v. 
Edwards, 168 S.E. 861, 43 Ga.App. 
167. 

13 C.J. p 164 note 1. 

81. Colo.—Abby v. Dexter, 72 P. 892, 
18 Colo.App. 498. 

Tex.—^Houston, etc., R Co. v. 0111s, 
88 S.W, 850, 87 Tex.Clv.App. 231— 
Kennedy v. Toe, Civ.App., 39 S.'W. 
946. 

32. Tex.—Dillingham v. Ellis, 25 S. 

W. 618, 86 Tex. 447. 

13 C.J. p 154 note 3. ^ 

'Where evldeuos was balaaoed, it 
was error to refuse continuance on 
ground of absence of material wit¬ 
ness.—Patton V, Morarlty, 74 S.W.2d 
613, 18 Tenn.A,pp. 184. 

33. Colo.—Cochrane v. Parker, 64 F. 
1027, 12 Colo.App. 169. 

13 C.J. p 164 note 4, 

34. Ind.—Pox V.' Reynolds, 24 Ind. 
46. 

N.T.—Von Raltz v. Ankus, 173 N.Y. 
S. 41L 

36. Ga.—^Maynard v. Cleveland, 76 
Ga. 62. 

36. IlL—Grossfleld ft Roe Co. v. 
Zaunl, 289 IRApp. 442. 

37. Motion fox directed verdlot 

On a motion by plaintiff for a di¬ 
rected verdict, where defendant's tes¬ 
timony Is taken as true, it Is proper 
to deny defendant a continuance in 
order to secure corroboration of his 
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§ 53. -Impeaching Testimony and Testi¬ 

mony in Support of Character of Wit¬ 
ness 

Whether a continuance will be allowed for the pur¬ 
pose of producing an Impeaching or character witness Is 
a matter of discretion vested In the trial court. 

An application for a continuance on the ground 
of the absence of a witness to impeach one who 
has testified, or who is expected to- testify, for 
the opposite party is addressed to the discretion 
of the trial court, and, in a proper case, it is not 
improper to deny a continuance sought on such 
ground,3* at least where manifest injustice from 
the refusal does not appear.®^ A party cannot, 
by introducing adverse testimony, show himself 
entitled to a continuance for the purpose of pro¬ 
curing a witness to impeach that very testimony.'*® 
Also, where the testimony expected from an absent 
witness would conflict with his testimony as given 
on a previous trial, it is not an abuse of discretion 
to deny a continuance.'* ^ 

Character witness. The absence of a witness 
expected to testify in favor of the ^character of 
another witness is not a sufficient ground for a 
continuance,*^ or at the most, it is a matter of 
discretion with the trial court as to whether or 
not it shall grant a continuance on this ground 
where the credibility of a witness who has testi¬ 
fied has been attacked,*® 


§ 54. — Existence of Written Evidence of 
Absent Witness 

A continuance will not be granted because' of the 
absence of witnesses whose depositions have already been 
taken, or whose testimony Is in the record of the trial 
of a companion case or a former trial of the case. 

A continuance will not be granted on account 
of the absence of witnesses whose depositions have 
already been taken,** where no sufficient reason 
is disclosed for the retaking of the depositions or 
for the personal attendance of the witnesses.*® The 
same is also true where the affidavit for a continu¬ 
ance is permitted to be read as the deposition of 
the absent witness,*® or where the opposing party 
before the trial offered to allow the witness’ deposi¬ 
tion to be taken and to waive all formalities,*'^ 
or where depositions already on file contain all the 
evidence needed to establish the issue involved.*® 
A motion for a continuance to obtain process to 
compel a witness to testify ip person because he 
had not answered one of certain interrogatories 
propounded to him is properly overruled.*® 

Testimony in another case or trial. It is not 
error to deny a continuance on the ground of the 
absence of a witness whose testimony is in the 
record of the trial of a companion case,®® or in a 
former trial of the case,®i jud available to the 
parties pursuant to a stipulation signed by them. 


testimony.—May v. Van Benschoten, 
177 A. 841, 18 N.J.MISC. 268, 
sa Ala.—^Knowles v. Blue, 96 So. 
481, 486, 209 Ala. 27, citing Pozvu 
gtixls. 

Ill.—See Johnson v, Chicago & A. R. 

Co., 202 IlLApp. 869. 

Okl.—Johnston v. Shaffer, 221 P. 748, 
96 OKI. 236. 

IS C.J. p 164 note 10. 

89. Art—Taylor v. Cumpert, 131 S. 

W. 968, 96 Ark. 364. 

Baaaonahle opportunity afforded 
The refusal to allow the withdraw¬ 
al of a Juror and a continuance to 
enable defendant to procure evidence 
to impeach a map which had been 
introduced in evidence, the existence 
of which Is a surprise to him, is not 
error where the court allowed him 
a reasonable time after verdict for 
plaintiff to procure such evidence.— 
Morrison v. Eedenberg, 27 X.B. 460, 
188 IIL 22. 

4U1. Tex.—Qalveston, etc., R. Co. v. 
Henning, ClvApp., 89 S.W. 302, af¬ 
firmed 40 S.W. 392, 90 Tex. 666. 
Mattn elicited on oross-exanxlnatlon 
So an application for a continuance 
is lightly overruled where the tes¬ 
timony on account of which the con¬ 
tinuance was desired was of a nega¬ 
tive character and Intended', merely 


to contradict a witness who had been 
examined in chief by the opposite 
party, but on a matter that had been 
elicited from him on cross-examina¬ 
tion by the party seeking the con¬ 
tinuance.—'Wllllama V. Talbot 27 
Tex 159. 

41. Idaho,—Huber v. St Joseph's 
Hospital, 89 P. 942, 18 Idaho 276. 
4SL Tenn.—Turner v. Lumbrick, 
Meigs 7. 

48. U.S.—Texas, eta, R. Co. v. Hill, 
Tex, 86 S.Ct 676, 237 U.S. 208, 69 
L.^. 918. 

44. U.S.—Dundee Petroleum Co. v. 
Clay, C.aA.Okl., 267 P. 145, certio¬ 
rari denied 41 S.a. 377, 266 U.S. 
674, 66 L.Bd. 798. 

Cal.—Bberly v. Egon, 260 P. 893, 86 
Cal.App. 489. 

Kak—Hotsaplllar v. Superior Motor 
Co., 216 P. 1114,118 Kan. 720. 

Tex—Standard Fire Ins. Co. of Hart¬ 
ford, Conn., V. Buckingham, Civ. 
App., 211 S.W. 681. 

18 C.J. p 155 note 18. 

45k Ark.-Western Union Tel. Co. v. 

Scanlon, 171 S.W. 916, 116 Ark. 616. 
18 C.J. p 166 note 19. 

Altex nippMitiou of deposition 
The granting or refusal of a con¬ 
tinuance after a deposition has been 
suppressed, so as to enable a retak- 
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‘Ing of the deposition, rests largely 
within the discretion of the trial 
court.—De Walt v. Heeren, 197 N.W. 
868, 60 N.D. 804. 

48. Ky.—Glens Polls Ins. Co. v. 

Hall, 79 S.W.2d 383. 

18 C.J. p 156 note 20. 

Admissions to prevent continuance 
see infra {§ 107-109. 

4T. Wash.—Creech v. Aberdeen, 87 
P. 44, 44 Wash. 72, 12 Ann.Caa. 870. 
48. Tex—MacDonnell v. De Los 
Puentes, 26 S.W. 792, 7 Tex.Civ. 
App. 186. 

41^ Ga,—Purvis v. Raste, 86 S.B. 
1012, 144 Oa. 16. 

60l Tex—'Whitaker v. Browning, 
Clv.App., 165 S.W. 1197, 

51. Tex—St Louis, B. & M, Ry. Co. 
V. McLean, Clv.App., 241 S.W. 1072, 
reversed on other grounds. Com. 
App., 268 S.W. 248. 

Testlioony in ootinty oonrt 
Continuance of will contest case in 
the circuit court for absence of wit¬ 
ness was properly refused, where 
witness had testified fully in the 
county court, his testimony in coun¬ 
ty court being admissible In evidence 
upon the trial In the circuit court.— 
In re BUty’s Will, 176 N.W, 220, 171 
Wls. 20. 
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§ 55. -- Documentary Evidence 

The absence of documentary evidence which could 
have baen secured by reasonable diligence before trial 
is not ground for a continuance, although where the party 
has been guilty of no negligence, the absence of such 
evidence may be ground for a continuance. 

The absence of documentary evidence is not, as 
a general rule, a good ground for continuance,5^ 
since^ as will be hereinafter considered in § 62 e, 
the same can be produced by process of court by 
the exercise of due diligence. Of course, a con¬ 
tinuance should be refused where the documents 
demanded form no necessary part of the evidence,®* 
where the books, papers, and records desired, to¬ 
gether with the witness having their custody, are 
already in court,®^ where from at^ht that appears 
the continuance would be unavailing,®® or where 
the absence of the documents is due to the negli¬ 
gence of the party seeking the continuance.®* The 
court, however, should take into consideration the 
justice or injustice that may result from a refusal 
of the motion, and, where the applicant has been 


guilty of no negligence, it is no abuse of discretion 
to allow him time for the production of the docu¬ 
ment in question,®"^ and, indeed, the circumstances 
may be such as to require the court to grant a 
continuance.®* 

§ 56. Diligence in Procuring Evidence or At¬ 
tendance of Witnesses 

Parties asking a continuance on the ground of ab* 
sence of witnesses or evidence must show due diligence 
to procure the testimony of such witnesses or to obtain 
the evidence, and In the absence of such showing It Is 
not an abuse of discretion to deny a continuance. 

Parties asking a continuance on the ground of 
absence of witnesses or evidence must show due 
diligence in attempting to procure the attendance 
of such witnesses or to obtain the evidence,®* or, 
as appears in § 63 infra, good cause why such dili¬ 
gence was not used, and in the absence of such 
showing it is not an abuse of discretion, or error, to 
deny a continuance.*® 


63. Ark.—Peppers v. Pennsylvania 
Door & Sash Co., 286 S.W. 6. 171 
Ark. 521. 

ITo alnuie of dlsoretioii la shown In 
denial of continuance, where it does 
not appear that hooks and documents, 
mentioned in plaintiff’s notice' to 
produce, were not produced during 
'the trial, and the character and 
relevancy of their contents are not 
shown.—Ward v. Speer, 111 S.E. 411, 
168 Ga. 29. 

53. S.C.—Boyce v. Foster, 1 Bailey 
640. 

54. Kan.—State v. Allen, 6 Kan. 218. 
Fapen In possession of Jury 

That papers which a party wished 
to use are in the possession of a 
jury who had retired to consider 
their verdict is no ground for a con¬ 
tinuance, as, being in the power of 
the court, the court would direct 
them to be brought in rather than 
continue the cause.—Hall v. York, 18 
Tex. 18. 

65.' Miss.—Wilson v. Zook, 13 So. 

861, 69 Miss. 694. 

13 C.J. P 166 note 38. 

6a Mo.—O'Bannon v. McArron, 386 
S.W. 48. 

N.D.—Kaye v. Taylor, 148 N.W, 629, 
28 N.D. 298. 

W. Wash.—Sholln v. Skamania 
Boom Co., 106 P. 682, 66 Wash. 808, 

. 28 L.R.A.,N.S„ 1053. 

18 GJ. p 166 note 29. 

6a K.Y.—Gordon v. Christenson, 
188 N.T.S. 186. 

18 C.J. p 166 note 80. 

In Kentnoky, under a statute pro¬ 
viding that plaintiff in an equitable 
action is entitled to a submission and 


trial at the appearance term only if 
no pleading is filed by defendant 
raising an issue of fact, or if plain¬ 
tiff consent of record that statements 
of the answer, if one be filed, may 
be taken as true, where some plead¬ 
ings necessary to make up equitable 
Issues were not filed until after trial 
of an issue by jury, it was error to 
deny defendant a continuance, neces¬ 
sary for taWng of depositions.—Sim 

V. Bishop, 197 S.W. 625, 177 Ky. 279. 

69. Ala.—Sovereign Camp, W. 0. W. 

V. Colvin, 119 So. 636, 218 Ala. 616. 
Idaho.—Marshall-Wells Co. v. Kram- 

llch. 267 F. 611, 46 Idaho 865— 
Berlin Machine Works v. Dehlhom 
Lumber Co., 186 P. 613, 82 Idaho 
666 . 

Ky.—American Mut Liability Ins. 
Co. V. Hartman, 72 S.W.2d 429, 254 
Ky. 712—Hamilton v. Cunningham, 
217 S.W. 924, 186 Ky. 670. 

La.—Morgan v. Leone, 129 So. 898, 
14 La.App. 46. 

Mont—McCarthy ▼. Anaconda Cop¬ 
per Mining Co., 225 P. 891, 70 
Mont 309. 

Okl,—^McMurray v. Witherspoon Live 
Stock Commission Co., 269 P. 357, 
182 Okl. 100. 

Or.—Day v. Day, 1 P.2d 128, 187 Or. 
169. 

Tex.-^Maupln v. King, CIv.App., 25 
S.W.2d 163, error dismissed—Sov¬ 
ereign Camp, W. 0. W. v. Davis, 
CIv.App., 268 S.W. 628—Tucker v. 
Lingo, CIv.App., 248 S.W. 1097— 
Short V. Walters, Civ.App., 281 S. 

W. 161. 

Wash-—Woods v. Greenhlatt, i P.2d 
880, 163 Wash. 488. 

W. Va,—Thom v. Tetrlck; 116 S.1I 
762, 98 W.Va. 466—Ohio Valley 
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Bank v. Berry, 100 S.EL 876, 86 W. 
Va. 96. 

18 C.J. p 166 note 81. 

60. U.S.—City of Coral Gables v. 

Hayes. C.C.A.Fla., 74 F.2d 989. 
Ala.—Sovereign Camp, W. 0. W. v. 
Colvin, 119 So. 636, 218 Ala. 616— 
Knowles v. Blue, 96 So. 481, 486, 
209 Ala. 27, citing Corpus Jozli. 
Ark,—Norton & Wheeler Stave Co. v. 
Wright 106 S.W.2d 178—Chalkey 
v. Henley, 12 S.W.2d 18, 178 Ark. 
685—Hodges v. Smith, 298 S.W. 
1028, 176 Ark. 101—Finley v. CUft, 
261 S.W. 819, 164 Ark. 190—Gray v. 
Malone, 219 S.W. 742, 142 Ark. 609. 
Cal.—^Telegraph Ave. Corporation v. 
Raentsch, 269 P. 1109, 205 Cal. 98, 
61 A.L.R. 886—Southwestern Credi¬ 
tors' Ass’n V. Garvey, 16 P.2d 796, 
128 Cal.App. 28. 

Idaho.—In re O’Brien’s Estate, *262 
P. 162, 44 Idaho 729—Berlin Ma¬ 
chine Works V. Dehlhom Lumber 
Co., 186 P. 518, 82 Idaho 666. 

Ill.—Carbanaro v. Great Northern 
By. Co., 187 IllApp. 465. 

Iowa.—Strawn v. Independent School 
Dist of Indianola, Warren County, 
204^N.W. 428, 200 Iowa 867. 
Kan.-^ooper v. Cooper, 76 P.2d 867, 
147 Ean. 266—Berry v. Dewey, 170 
P. 1000, . 102 Kan. 392. 

Ky.—American Mut Liability Ins. 
Co. V. Hartman, 72 S.W.2d 429, 264 
Ky. 712—Lee v. Lee, 11 S.W.2d 
966, 226 Ky. 776—City of PiuevUle 
y. Lawson, 9 8.W.2d 617, 226 Ky. 
642—Clolinger v.‘ Callahan, 263 S. 
W. 700, 204 Ky. 88—Holliday v. 
Cornett 244 S.W. >876, 196 Ky. 427 
—^Hamilton v. Cunningham, 217 S. 
924. 186 Ky. 670. 

La.—Himel v. Landry, App., 180 So. 
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§ 57. -Documentary Evidence 

It Is not an abuso of discretion to deny a continu¬ 
ance because of the absence of documentary evidence 
where due dllloence has not been exercised in procuring 
aueh evidence before trial. 

In the absence of a showing of due diligence in 
attempting to obtain documentary evidence, it is 
not an abuse of discretion, or error, to deny a con¬ 
tinuance requested on the ground of the absence of 
such evidence.®^ What constitutes the exercise of 
due diligence in procuring documentary evidence 
will be hereinafter discussed in § 62 e. 

§ 58. -Witness in Employ of Applicant 

A denial of a continuance requested on the ground 
of the absence of a witness who Is applicant’s employee 
Is not an abuse of discretion where there Is no showing 
of due diligence to secure his testimony. 

In the absence of a showing of due diligence to 
procure such testimony, it is not an abuse of discre¬ 
tion to deny a continuance requested on the ground 
of the absence of a witness, where such witness is 
applicant’s employee.®^ On the other hand, it has 
been said that courts are properly inclined to be 
liberal in granting a continuance where it is re¬ 


quested because of defendant’s inability to procure 
the testimony of a former employee whose wrongful 
act gave rise to plaintifFs cause of action.®* 

§ 59. -Officers of Court Required as Wit¬ 

nesses 

The same diligence Is required In attempting to pro- 
cure the testimony of officers of the court as Is re¬ 
quired In the case of other witnesses. 

The same diligence is required in endeavoring to 
procure the testimony of a witness who is an officer 
■of the court as is required in the case of any other 
witness.®^ While the mere fact that a witness is 
an attorney does not of itself justify a relaxation of 
the diligence required in procuring the attendance 
of a witness,®® yet where an attorney regularly at¬ 
tends court and promises to attend as a witness, fail¬ 
ure to subpoena him is not ground for refusing a 
continuance because of his absence.®® 

§ 60. — Party Required as Witness 

A higher degree of diligence must be shown to 
warrant a continuance, if the absent witness Is a party 
to the action. 

It is generally held that a higher degree of dili- 


428—Stevenson v. Unity IndustrlaJl 
Life Ina. Co.. App., 166 So. 271. 
Mo.—Walthall v. .Childress, App., 4 

S. W.2d 1100. 

Mont—Charles Lehman & Co. v. Ska- 
dan. 284 P. 769, 86 Mont 653—Mc¬ 
Carthy V. Anaconda Copper Mining 
Co., 226 P. 391, 70 Mont 809. 

Okl.—McMurray v. Witherspoon Live 
Stock Commission Co.. 269 P. 867, 
132 Okh 100—Central Coal & Lum¬ 
ber Co. V. Jones, 212 P. 606, 88 Okl. 
219. 

Or.—Day v. Day, 1 P.2d 128, 187 Or. 
169. 

Tenn.—Steams v. Williams, 12 Tenn. 
App. 427—Tennessee R R. Co. v. 
Kingsley, 10 Tenn.App. 687—Her¬ 
rin V. Franklin, 1 Tenn-CtuApp. 96. 
Tex.-Bnipire Gas & Fuel Co. v. 
Muegge, C1V.APP., 116 S.W.2d 768 
—Lipscomb V. James LefCel & Co., 
Clv.App., 44 S.W.2d 1008—Maupln 

T. King, ClvJtpp., 26 S.W.2d 158, 
error dismissed—Wilson v. G. A. 
Stowers Furniture Co., Clv.App., 
297 S:W. 862—Lyon v. Gray, Civ, 
App., 288 S.W. 645—Sovereign 
Camp, W. 0. W., v. Davis, Clv.App., 
268 S.W. 628—Tucker v. Lingo, Civ. 
App., 248 S.W. 1097—^Burgess v. 
Mackey Bros., Clv.App., 287 S.W. 
604, dismissed for want of Jurla- 
dlctlon—Fresnos Liand & Irrigation 
Co. V. Box, Civ.App., 288 S.W. 869, 
dismissed for want of Jurisdiction 
—Galveston, H. & S. A. Ry. Co. v. 
Harris Bros., Clv-App., 211 S.W. 
266, error refused—Seymour v. 
Montgomery, Clv.App., 208 8,W. 


237—Bankers’ Health & Accident 
Ass’n V. Wilkes, Civ.App., 209 S. 
W. 280, error refused—Ayo v. Rob¬ 
ertson, Civ.App., 207 S.W. 979, er¬ 
ror refused—AmeMcan Surety Co. 
V. Camp, Civ.App., 202 S.W. 798— 
International & O. N, Ry. Co. v. 
Mudd, CIV.APP., 194 S.W. 960—San 
Antonio, U. & G. R Co. v. Hagen, 
av.App., 188 S.W. 964, error re¬ 
fused. 

Utah.—Robison v. Green, 213 P. 1081, 
61 Utah 484. 

Va.—Matoaka Coal Corp. v. Clinch 
Valley Mining Corp., 98 S.S}. 799, 
121 Va. 622, 

Wash.-Woods V. Greenblatt, 1 P.2d 
880, 163 Wash. 488—Boyle v. West 
211 P. 871, 122 Wash. 693—Hill v. 
Arthur, 178 P. 1092, 108 Wash. 187. 

W.Va.—Thom v. Tetrlck, 116 S.BI 
762, 98 W.Va. 456. 

61. La.—^District Grand Lodge No. 
21 G. U. O. O. F. of Louisiana v. 
Edwards, App,, 161 So. 206—Log¬ 
wood v. Grand Lodge, K. F.. App., 
148 So. 282. 

Mo.—O’Bannon v. McArron, 236 S.W. 
48. 

Tex.—Orr v. Wallace, ClvApp., 286 
S.W.' 660, affirmed Harrison v. Orr, 
Com.App., 296 S.W. 871, modified on I 
other groTinds 10 S.W.2d 381. 

13 C.J. p 166 note 49. 

Bvldenoe in possession of party 
A party is not entitled to a con¬ 
tinuance because of the absence of 

documentary evidence in his posses¬ 
sion which he has tailed to make ac -1 
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cessible to his counsel.—^Barrow v. 
Bement, Tex.ClvApp., 239 S.W. 273. 
ea. U.S.—Federal Life. Ins. Co. v. 
Rascoe, C.CA.Tenn., 12 F.2d 698, 
certiorari denied 47 S.Ct 112, 273 

U.S. 722, 71 L.Bd. 869—Alaska 
Anthracite R Co. v. Moller, Alas¬ 
ka, 267 F. 611, 168 C.C.A. 616. 

13 C.J. p 167 note 84. 

Agent 

Refusal of defendant's request for 
continuance to summon as witness 
its agent, who entered payments in 
premium receipt book purporting to 
show lapse of life policy sued on, 
was not error, where defendant had 
possession of premium receipt book, 
which was surrendered with policy 
and proof of death, and its agent, 
who recorded payments therein, was 
available as witness, but defendant' 
made no effort to have him appear 
before case was called for trial and 
defendant announced Itself ready.— 
Stevenson v. Unity Industrial Life 
Ins. Co., La.App., 156 So. 271. 

63. Minn.—^Toung v. St. Paul City 
Ry. Co.. 170 N.W. 846, 142^ Minn. 
10 . 

Gt Ga.—Walker v. Floyd, 30 Ga. 
237. 

Tex.—Adair v. Cooper, 26 Tex. 648, 
e&. Tex.—Parker v. Leman, 10 Tex. 
116. 

66. Tex.—Hensley v. Lytle, 8 Tex: 
497, 66 Am.D. 741. 

Effect of rellanace on promise to at¬ 
tend generally see Infra ( 62, 
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gence, a stronger case for a continuance on account 
of the absence of a witness must be shown if that 
witness is a party to the action, than would be re¬ 
quired were he a third person,®"^ unless the case pre¬ 
sents some peculiar feature from which some mate¬ 
rial injustice to the part/s rights would result in 
case of trial without postponement.®® The rule stat¬ 
ed in § 27 supra, that a party’s own absence as a wit¬ 
ness is usually not a good ground for a continuance, 
is especially applicable where the party has not 
informed his counsel of his whereabouts,®® where 
opportunity has been had to take his deposition,^®- 
or where he has voluntarily absented himself with 
full knowledge of the imminence of the trial.^^ 
A party defendant is not entitled to a continuance 
in order to obtain the testimony of a codefendant 
unless proper diligence has been used to secure his 
presence^^ or his deposition,and where, instead 
of taking steps to secure his testimony, he has relied 
on his codefendant’s presence at the trial in the face 
of the fact that every circumstance pointed to his 
absence at the trial, a continuance should be de¬ 
nied, Under a statute giving either party the 
right to take the deposition of the adverse party, in 
pursuing such course the party seeking thus to take 
the deposition is to be held to the same degree of 
diligence which applies in the taking of a deposition 
of any othet witness.^® 

§ 61. .-Nonresident Witness 

In seeking a continuance because of the absence of 
a nonresident witness, more diligence Is required than 
in the case of resident witnesses. 

Where a continuance is sought on the ground of 


the absence of a nonresident witness, more diligence 
is required of applicant than in the case of a resi¬ 
dent witness.*^® The necessity of attempting to pro¬ 
cure the deposition of a nonresident witness in the 
exercise of due diligence will hereinafter be consid¬ 
ered in § 62 d. 

§ 62. -What Constitutes Due Diligence 

a. In general 

b. Summoning and compelling attend¬ 

ance of witnesses 

c. Witness absent after attending court 

d. Taking depositions 

e. Procuring documentary evidence 

a. In General 

What constitutes due diligence depends on the facts 
of the particular case. 

There is no absolute standard for determining 
whether a party moving for a continuance has used 
due diligence to obtain desired evidence, or the tes¬ 
timony or presence *of absent witnesses,'^'^ and it is 
.ordinarily a question for the trial court to deter¬ 
mine.'^® In general, it depends on whether the legal 
means for obtaining evidence have been employed 
to obtain the desired evidence,^® on the usual course 
of procedure and course of business,®® the situa¬ 
tion or location of the absent witnesses or desired 
evidence,®^ the facilities which may be employed to 
obtain it,®® and all the facts and circumstances of 
the case,®® as, for instance, the length of time ap¬ 
plicant has had to jprocurc the attendance of the 
witness or to obtain the evidence,®* and the care. 


ffir. Tex.~Levy v. Rosenthal, Civ. 

App,, 288 S.W, 846. 

"Wash. — Thornthwalte v. Greater 
Seattle Realty & Improvement Co., 
295 P. 933, 160 Wash. 651. 

13 C.J. p 167 note 42. 

68. Va.—Carter v. Wharton, 82 Va. 
264. 

13 C.J. p 157 note 43. 

Party eonflned In prison, when con¬ 
fronted with a new issue, should he 
given an opportunity to testify, or 
submit a deposition.—Clollnger v. 
Callahan, 263 S.W. 700, 204 Zy. 83. 

69. Ind.—Davis v. Luark, 84 Ind. 
40i 

Wash.—Nye v. Manley, 125 P. 1009, 
69 Wash. 681, 636. 

7a Ga.—Gable v. Gable, 61 S.E. 696, 
ISO Ga. 689. 

Pa—Smith v. Cunningham, 9 Phlla 
96. 

71. U.S.—Engelstad v. Dufresne, 
Alaska, 116 F. 582, 64 C.C.A. 38. 

IS C.J. p 168 note 60. 

78, Qa—Taylor v. Consolidated Loan 


' & Savings Co., 162 S.E. 391, 44 Ga 
App. 612. 

Ind.—Chamberlain v. Reid, 49 Ind. 
832. 

7a Ill.—Wilson V. King, 83 IlL 232. 
Miss.—Worsham v. McLeod, 11 So- 
107. 

Tex.—Good V. Stansberry, Civ.App., 
240 S.W. 968, dismissed for want 
of jurisdiction. 

74. Ky.—^Paducah Wharfboat Co. v. 
Mechanics' Trust, etc.. Bank, 176 S. 
W. 190, 164 Ky. 729. 

13 aj. p 168 note 62. 

78. Ky.—Glen Falls Ins. Co. v. Hall, 
79 S.W.2d 883, 259 Ky. 25. 

7ft Iowa—Peck v. Parchen, 2 N.W. 
697, -62 Iowa 46—Flske v. Berry- 
hill, 10 Iowa 208. 

77. Wis.—^Davls, eta, Bldg., etc., Co. 

V. Riverside Butter, etc., Co., 64 N. 

W. 606, 84 Wls. 262. 

7ft Minn.-Allen v. Brown, 75 N.W. 
386, 72 Minn. 469. 

Tex.—Maupln v. King, CiVwA-pp., 35 
S.W.2d 163, error dismissed 
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T9. Idaho.—Marshall-Wells Co. v. 

Kramlich, 267 P. 611, 46 Idaho 356. 
8ft Wis.-Davis, etc., Bldg., etc., Co. 

V. Riverside Butter, etc., Co., 64 N. 

W. 506, 84 Wls. 262. 

81. Kan.—Cooper v. Cooper, 76 P.2d 
867, 147 Kan. 256. 

13 C.J. p 168 note 66. 

88. Wls.—Davis, etc.. Bldg., etc., Co. 

V. Riverside Butter, etc., Co., 64 N. 

W. 506, 84 Wis. 262. 

8a Tex.—Hargrave v. Texas & P. 
Ry. Co.. Com.App., 12 S.W.2d 1009, 
affirming Texas & P. Ry. Co. v. 
Hargrave, Civ.App., 1 S.W.2d 740. 

18 aj. p 168 note 67. 

84. Aia—Deegan v. Pake, 172 So. 
270, 238 Ala 485. 

Ill.—Carbanaro v. Great Northern 
Ry. Co., 197 HLApp. 466. 

Kan.—Cooper v. Cooper, 76 P.2d 867, 
147 Kan. 256. 

Ky.—Lee v. Lee, 11 S.W.2d 966, 226 
Zy. 776. 

Mo.—Walthall v, Childress, App., 4 
S.W.2d 1100. 
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or the absence of it, in making search or inquiry for 
the witness.*® While a party is not required to do 
more than make reasonable efforts to secure the 
presence of a witness,*® it is his duty to make dili¬ 
gent search and inquiry to ascertain before trial the 
residence and place of address of all his material 
witnesses ;*7 and if it appears that he knew the 
whereabouts of an absent witness and made no ef¬ 
fort to secure his attendance, it will be fatal to his 
application for a continuance.** He must also as¬ 
certain all material facts within the knowledge of 
each witness,, and a failure to do so is a want of 
diligence sufficient to defeat his application for a 
continuance on the ground of absence of witness¬ 
es.** He cannot plead ignorance of the importance 
■of their testimony where the pleadings were suffi¬ 
cient to apprise him of the issues to be met,** or 
where he negligently omits to consult his counsel,*^ 
or to notify counsel of the names of his witnesses ,*2 
or of the fact that a particular witness has left his 
employ.®* , 

Continued and unremitting diligence must be ex¬ 
ercised;*^ if a party obtains a postponement of 
the trial until a later day in the term, in order to 
enable him to get his evidence, he must continue 

Pa.—Harjrland Casualty Co. 

Spacht, 83 Pa.Super. 429. 

8.C.—Offleaby v. Rhea, 117 S.E. 303, 

124 S.a 67. 

Tex.—Orr v. Wallace, Civ.App., 286 
S.W. 660, affirmed Harrison v. Orr, 

CohlApp., 296 S.W. 871. modified 
on other grounds 10 S.W.2d 881. 

18 C.J. p 158 note 68. 

85. Mo.—Walthall v. Childress, App., 

4 SW.2d 1100. 

18 aJ. p 168 note 69. 

88. N.T.—Mclver v. Greenpoint 
Moulding Co., 145 N.Y.S. 1018, 84 
Mlsc. 60. 

87. Iowa.—George y. Swafford, 89 
N.W. 804, 75 Iowa 491. 

13 C.J. p 169 note 61. 

IMosal of advenMiy to divulgr# 
wheraahonts 

Where defendant had made dili¬ 
gent search for a material witness 
and plaintiff had refused to disclose 
the whereabouts of such witness al¬ 
though known to her, it was held to 
be error to refuse a continuance.— 

Bull Dog Auto Fire Ins. Ass'n of 
Chicago, HL, T. Jureskl, Tex.Clv.App., 

296 S.W. 672. 

88. Cal.—Tompkins v. Montgomery, 

65 P. 997, 128 Cal. 219. 

80. Ky.—SlafO V. Witt, 221 S.W. 217, 

188 Ky. 188. 

18 C.J. p 169 notp 68. 

90* Tex.—Burgess v. Mackey Bros., 

Clv.App., 237 S.W. 604, dismissed 
for want of Jurisdiction. 


to exercise diligence, or a continuance will be de¬ 
nied when the case comes on for trial.*® The time 
for obtaining testimony is to be computed not to 
the first day of the term merely, but to the day when 
the cause is called for trial.*® 

Seasonable beginning. A plaintiff must use due 
diligence to procure the testimony necessary to es¬ 
tablish his case without waiting for defendant’s 
answer.*^ Where a cause is remanded for a new 
trial, due diligence requires immediate action after 
the time when notice is given of the filing of the 
remanding order.** Where .witnesses reside out of 
the state, a party is not required to take steps to 
have them in attendance, or to have their deposi¬ 
tions taken, to meet a claim set up by his adversary 
in an amended pleading until the amendment is 
filed, even though he has prior notice thereof.*? 

Reliance on promise to attend. Unless the cir¬ 
cumstances are exceptional,^ a party has no legal 
right to rely on the promise of a witness to attend 
the trial;* but it has been held that where a party 
has been surprised by the failure of a witness to 
keep his promise to attend, he should be afforded an 
opportunity to obtain the benefit of such witness’ 
testimony in one of the modes recognized by law.* 

Offlosr of applioaait 
A continuance should be granted 
because of the absence of a witness, 
who was an officer of defendant and 
had promised to attend, even though 
he was not subpoenaed.—^EEaley Fish¬ 
eries V. Payne, Tex.ClvALpp., 48 S.W. 
2d 437. 

a. Ala.—Knowles v. Blue, 95 So. 
481, 483,- 209 Ala 27, ciUng Coxpus 
Jozls. 

Ark.-Missouri Pac. R. Co. v. Kins- 
low, 270 S.W. 608, 168 Ark. 487. 

La.—Givens v. Kuhlman, App., 146 
So. 650, 562, quoting Conpos Juris. 
Minn.—^Roseberry v. Hart-Parr Co., 
176 N.W. 176, 146 Minn. 142. 

Mo.—Chambers v. Chambers, 249 S. 

W. 416, 297 Mo. 612. 

Neb:—Jackson v. Omaha & Council 
Bluffs St Ry. Co., 163 N.W. 888, 
101 Neb. 466. 

Tex.—^Peurlfoy v. Davis, Civ.App., 
101 S.W.2d 625, error dismissed— 
American National Ins. Co. v. 
Hammond, Civ.App., 91 S.W.2d 432 
“rAmerlcan Surety Co. v. Camp, 
Clv.App., 202 S.W. 798. 

W.Va—Thom v. Tetrick, 118 S.B. 
762, 93 W.Va 465. 

Wyo.—Chajpmaa v. First Nat Bank 
of Cody, 181 P. 860, 26 Wyo. 138, 
rehearing denied 182 P. 91, 26 Wyo. 
138. 

18 C.J. p 161 note 88. 

3, Ky.—Glnclunatl, N. 0. & T. P. Ry. 
Co. V. DuvalU 92 S.W.2d 163, 268 
Ky. 887. 


V. IBL Ky.—Tevla v. Eliza, 7 Dana 894. 

92. La.—Wilton v. Bryant, Mann. 
TJnrep. Cas. 230. 

93. Tex.—Texas & N. O. R. Co. v. 
Cummins, Civ.App., 193 S.W. 16,1— 
Missouri, etc., R. Co. v. Johnson, 
Civ.App., 37 S.W. 771. 

Bt. U.S.—Armour v. Kollmeyer, Mo., 
161 F. 78. 88 C.C.A. 242, 16 L.R.A.. 
N.S., 1110. 

18 C.J. p 159 note 70. 

Xnsuffleient diligence shown 
Ark.—<Jray v. Malone, 219 S.W. 742, 
142 Ark. 609. 

Tex.—Empire Gas & Fuel Co. v. 
Muegge, Civ.App., 116 S.W.2d 768. 

9S. Tex—SUth V. Moore, 96 S.W. 

687, 42 TexClv.App. 628. 

13 CJ. p 169 note 71. 

9& Tex—^Lewis v. Williams, 15 Tex. 
47. 

97. Tex—Osborne v. Scott 13 Tex 
69. 

93. HL—Freeport v. Isbell,. 98 Ill, 
881. 

99. Iowa.—Sapp V. Aiken, 28 N.W. 
24, 68 Iowa 699. 

1. Ala.—Knowles v. Blue, 96 So. 481, 
483, 209 Ala. 27, citing Oozpns Jit- 
ris. 

La.—Givens v. Kuhlman, App., 145 
So. 660, 662, quoting Oozpns Juris, 
13 C.J. p 160 note 87, 
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b. SummoiiiiLs and OompeUins Attendance of 
Witnesses 

(1) ' In general 

(2) Issuance and service of subpoena 

(3) Delay in issuance or service of sub¬ 

poena 

(4) Failure of summoned witness to at¬ 

tend; attachment 

(1) In General 

A party must employ the legal means of compelling 
the attendance of witnesses, or present a sufficient ex¬ 
cuse for not doing so, before he is entitled to a continu¬ 
ance on the ground of their absence. 

The law gives a party the means of compelling the 
attendance of witnesses, and he must employ these 
means,^ or present a sufficient excuse for not doing 
so,^ before he is entitled to a continuance on the 
ground of their absence. Where he chooses to 
adopt methods of his own and fails, the fault is his 
own, and he must bear the consequences.® A bare 
request or notice to attend or to furnish evidence 
is in no sense a compliance with the requirements 


of the law;^ nor can a party rely on his belief, or 
supposition, that a witness will attend without le¬ 
gal compulsion and then obtain a continuance if he 
finds that he has been mistaken.® 

(2) Issuance and Service of Subpoena • 

Ordinarily, it Is not an abuse of discretion to deny a 
continuance where a witness is amenable to process 
and the applicant has not caused a subpoena to be 
properly issued and delivered to the proper officer with 
sufficient Information to enable him to find the wit¬ 
ness. 

Ordinarily, at least where there are also other 
circumstances justifying a denial,® it is not error,, 
or an abuse of discretion, to deny a continuance 
where a witness is am'enable to process and appli¬ 
cant has not caused a subp^a to be properly is¬ 
sued^® and delivered to the proper officer for serv¬ 
ice,with sufficient information to enable him to 
find tile witness.!® The subpoena must also be prop¬ 
erly served.!® The fact that subpoenas have 
been placed in the hands of an officer for service 
and returned not found does not justify a continu¬ 
ance;!* there must be some showing of diligence 


4. TJ.S.—Nichols y. Republic Iron & 
Steel Co., C.aA.Fl«u, 89 P.2d 927. 
Ala.—^Knowles v. Blue, 86 So. 481, 
209 Ala. 27. 

Ky.—-City of PlnevUle v. Lawson, 9 
S.W.2d 617, 225 Ky. 642. 

Tex.—Short v. Walters, Clv.App., 231 
S.W. 161—Goodman y. Republic 
Inv. Co., av.App., 216 S.W. 466, 
dismissed for want of Jurisdiction. 
18 C.J. p 169 note 74. 

K. Tex.—Wichita Petroleum Co. y. 

Bell, Clv.Aj?p., 276 S.W. 207. 

IS C.J. p 169 note 74. 

Where no amoui't of dmcrenee 
could secure the testimony of an ab¬ 
sent witness, the Issuance of process 
is xmnecessary.—Wichita Petroleum 
Co. V. Bell, supra. 

6L Ill.—Quincy Whig Co. v. Tillson, 
67 Ill. 861. 

Ind.-^hlo, etc., R. Co. y. Wrape, 80 
N.B. 427, 4 Ind.App. 108. 

W.Va.—Davis v. Walker, 7 W.Va. 
447. 

“Party to ah action cannot usually 
claim ll^t he has used due diligence 
in procuring the attendance of a wit¬ 
ness by his own efforts merely to lo¬ 
cate the wltiiess.’*—American Nat 
Life Ins. Co. v. White, 191 S.W. 26, 
27. 126 Arki 488. 

'7. Idaho.—Marshall-Wells Co., y. 
Rramllch, 267 P. 611, 46 Idaho 

' m 

18 C.J. p 160 note 76. 

HaM smdlng of teiegmomi request- 
■ ing attendance is insufficient—Thom 
V. Tetrick, 116 S.E.' 762, '98 W.Va. 466 
■—18 C.J. p 160 note 76[a]. 
a lot^-^Flake T. Berryhill, 10 Io¬ 
wa 208. 


S.C.—Holman v. Farrell, 109 S.E. 886, 
. 118 S.C. 12. 

9b Ga.—Western & A. R. R. y. Ben¬ 
nett 171 S.E. 187, 47 Ga.App. 629 
—McCurry v. Cunningham, 94 S.B. 
914, 21 Ga.App. 646. 

Ky.—Slate v. Witt 221 S.W. 217, 188 
Kir. 188. 

La.—Wild y. Standard General Real¬ 
ty Co., 149 So. 114, 177 La. 664, af¬ 
firming, App., 145 So. 68—Himel v. 
Landry, App., 180 So. 428—^Martin 
V. Universal Life Ins. Co. of Ten¬ 
nessee, App., 166 So. 26—^Macheoa 
v. Dumas, Ajpp., 144 So. 619. 

OkL—Culp V. Trent 226 P. 848, 99 
OkL 112. 

Tex.—Health & Accident Ass'n v. 
Wilkes, Clv.App., 209 S.W. 230, er¬ 
ror refused. 

Wash.—Hill V. Arthur, 178 P. 1092, 
108 Wash. 187. 

la Ark.—Missouri Pac. B. Co. y. 
Kinslow, 270 S.W. 608, 168 Ark. 487 
—Mama Coal Co. v, Colo, 260 S.W. 
827, 168 Ark. 408—American Nat 
Life Ins. Co. v. White, 191 S.W. 
26, 126 Ark. 488. 

Ga.—Sheffield: v. Sheffield, 145 S.E. 

672, 88 Ga.App. 686. 

La.—^Carter v. iBtna Casualty & 
Surety Co. of Hartford, Conn., 116 
So. 662, 166 La. 478—Wild v. Stand¬ 
ard General Realty Co., App., 146 
So. 68, affirmed 149 So. 114, 177 La. 
664—Corkem v. Cowley, 120 So. 
428, 9 La.App. 614. 

Minn.—Roseherry y. Hart-Parr Co., 
178 N.W. 176, 146 Minn. 142. 

OkL—Chortney y. Curry, 225 P. 960, 
99 Okl. 69l 

18 C.J. p 160 notes 78, 79. 
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iMuanoe fox oounty of raridmoe 

Where applicant merely causes a 
subpoena to be Issued for the conn- 
ty where the case Is to be tried and 
not for the county where the witness 
resides, It is not an abuse of discre¬ 
tion to deny a continuance.—Hall y. 
Harrel. 206 S.W. 486, 186 Ark, 829. 
IL Ark.—American Nat Life Ins. 
Co. V. White, 191 S.W. 26, 27, 126 
Ark. 483. 

13 C.J. p 160 note 80. 

Sheriff “has facilities for finding 
people not possessed by the ordinary 
citizen, and that is one of the rea¬ 
sons it is made his duty to serve the 
process of the court"—American 
Nat Life Ins. Co. v. White, supra. 
Party serving’ mbpcena himself . 

Where a party se’rves a subpcena 
himself without legal authority, he 
Is not entitled to a continuance on 
account of the absence of the wlt- 
ness.—Leary V. Meier, 78 Ind. 398. 

IS, La.—Golding v. The C Castro, 
20 LaAnn- 468—Saul v. See, 2 La. 
180. 

Idtlgant^ glvUig oorreot name and 
address of witness reported by sher¬ 
iff as having moved, is entitled to 
continuance.—Succession of Oliver, 1 
LaApp, 626. 

xa. S.C.—Bacot V. Deas, 45 S.E. 171, 
67 S.C. 245. 

13 C.J. p 160 note 82. 

14 La.—Saul y. See, 2 La. 180. 
Tex—Gulf, etc., R. Co. v. Wheat 8 

S.W. 456, 68 Tex 183—Robinson v. 
MaxteU. 11 Tex 149. 

18 C.J. p 160 note 84. 

Service Impossible or unavailing see 
infra this siibdlvlsion. 
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to entitle applicant to the relief he seeks.^S The 
law does not require a party to summon himself 
and it has been held that defendant should not be 
denied a continuance because of failing to subpoena 
codefendant who was prevented from attending be¬ 
cause of a sudden illness but due diligence re¬ 
quires that an adverse party be duly summoned.^* 

Service impossible or unavaUwg. The failure to 
serve a subpoena on a witness will not preclude a 
continuance where service is rendered impossible 
by his sudden departure from the state,or where 
his attendance cannot be procured by subpoana 
and ^e catise of his inability to attend is such that 
an attachment for contempt of court would not be 
issued against him for failing to obey a subpoena.2® 
On the other hand, it is not due diligence to issue 
a subpoena where it is known that a witness is a 
nonresident of the state and that his attendance 
cannot.be compelled and the issuance and service 
of a subpoena, without the procurement of an order 
of court, do not constitute due diligence where the 
circumstances are such that a court order is nec- 

essary.22 


Second subpoena. Where a witness is subpoenaed 
for a certain date, and the cause is continued to a 
future date, a second subpoena must be served on 
him for such date in order to show due diligence.*^ 

Tender of fees. A failure to tender a witness his 
legal fees and expenses of travel when the subpoena 
is served will usually defeat an application for a 
continuance based on his absence,unless payment 
has been waived by the witness,^^ or the party has 
been advised by his attorney that it was not his duty 
so to do.2® 

(3) Delay in Issuance or Service of Subpoena 

In the absence of a satisfactory explanation, a con* 
tinuance will b« denied where the delayed Issuance of a 
subpoena prevents its service In time to secure the pres* 
ence of the witness at the trial, or where the subpoena, 
while Issued In due time, is not delivered to the officer, 
or served, in due time. 

In the absence of a satisfactory explanation,^^ 
a continuance will be denied where the delayed is¬ 
suance of a subpoena prevents its service in time 
to secure the presence of the witness at the trial,^* 
or where such delayed issuance allows insufficient 


Uk Tex—Gulf, etc., R. Co. v. Wheat, 
8 S.W. 466. 68 Tex 183. 

16, Teno.—Douglass y, Blakemore, 
12 Heisk. 664. 

17, Tex—Stoneberger v. Blshkln, 
C1V.APP., 236 S.W, 782. 

10 , Vs.—Atkinson v.'Neblett, 182 S. 

B. 826, 144 Ya. 220. 

19. Colo.— Hlrsch v. Ferris, 1 Colo. 
402. 

Del-Sillier v. Hickman, 40 A. 192, 17 
Del. 268. 

18 C.J. p 166 note 61. 

90. Ill.—Allen v. Downing, 8 HI. 464. 

91. EAn.—Payne v. ICansas City 
First Nat Bank, 16 Kan. 147. 

Wyo.—Chapman v. First Nat Bank 
of Cody, 181 P. 860. 26 Wyo. 138, 
rehearing denied 182 P. 91, 26 Wyo. 
138. 

99. Colo.—Dawson v. Coston, 88 P. 
189, 18 Colo. 493, followed in Abby 
V. Dexter, 72 P. 892. 18 'Colo.App. 
498. 

Ky.—Holzhauer v. Sheeny, 104 S.W. 
1034, 127 Ky. 28, 81 Ky.L. 1288, 

18, OJ. p 161 note 92. 

Pamsle witness . 

Where a female witness Is not or¬ 
dinarily obliged to attend court, but 
may be compelled to do so by court 
order, and where plaintiff 'did not ap¬ 
ply for any-such order' and there was 
no special reason why the attendance 
of a female witness was necessary In 
furtherance of Justice, overruling of 
motion for continuance was not er¬ 
roneous.—Bennett V. Patten, 95 S.B. 
690, 148 Qa. 66.' 

9Si Ind.—Indiana tlnlon Traction 


Co. V. Keyes, 98 N.B. 688, 177 Ind. 
699. 

91 Iowa.—Kimball v. Bryan, 10 N. 

W. 218, 66 Iowa 682. 

18 C.J. p 162 note 9. 

First ^ppllcation 

In Texas, it has been held that, on 
a first application for a continuance 
on the ground of absent witnesses. It 
Is not necessary that their fees shall 
have been paid or tendered them.— 
Blum V. Bassett, S S.W. 33, 67 Tex 
194—13 aJ. p 182 note 13. 

Necessity of showing tender of fees 
on a second application see S 116 
infra. 

2&. Ky.—Thurman v. Virgin, 18 B. 
Mon, 786. 

961. Ky.—Schamberg v. Leslie, 41 S. 
W. 266, 19 Ky.L. 599. 

97. Tex—Sovereign Camp, W. 0. W. 
V. Davis, av.App., 268 S.W. 628— 
Texas N. O. R Co. v. Pipkin, dv. 
App., 209 S.W. 767. 

Bxcuses for laches see Infra S 63. 

Where delay was through no fault 
of applicant but was cpiused by the 
clerk’s refusal to Issue a subpoena 
until he hcul received a transcript of 
the case after a change of venue had 
been granted, the refusal to grant a 
continuance is error.—Keltner v. 
Threlkel, 291 S.W. 462, 816 Mo. 609. 

Fact that witness is party affords 
no excuse for falling to serve a sum¬ 
mons until the day before trial— 
Atkinson v. Neblett, 182 S.B. 826, 144 
Ya. 220. 

9BL Miss.—Cantrell v. Peugh, 116 So. 
116, 149 Miss. 21. 
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' Tenn.—Tennessee R. R Co. v. Kings¬ 
ley, 10 Term.App. 687. 

Wash.—McQuary v. Penketh, 76 P.2d 
1024. 

W.Ya—^Palmer v. Magers, 102 S.H. 

100, 86 W.Ya 416. 

18 C.J. p 161 note 94. 

"Due diligence reQuired that proc¬ 
esses to secure the attendance of 
such witnesses [107 in number] 
should have been applied for at such 
a time as would render It reason¬ 
ably certain that they could be served 
with such processes."—Maupin v. 
King, TexCiv.App., 25 S.W.2d 168, 
156, error dismissed. 

WegUgeni; dcOay 

It has been held negligent to delay 
issuance or service, or delivery to 
the officer for service, of a subpoena 
until: 

(1) The day of trial.—American 
Nat. Life Ins. Co. v. 'White, 191 S.W. 
25, 126 Ark. 483—18 C.J. p 162 note 
99. 

(2) The day before trial.—Atkin¬ 
son V. Neblett. 132 S.B. 826, 144 Ya. 
220—18 aJ. p 162 note 1. 

(8) Two days before trial—Texas 
& N. 0. R Co. V. Pipkin, TexClv. 
App., 209 'S.W. 757—18 C.J. P 162 
note 2. 

(4) Three days before trial—Par¬ 
ker V. Leman, 10 Tex 116. 

(6) Four days before trial.—Jacks 
V. Buell, 47 Cal 162. 

(6) Five days before trial-Sov¬ 
ereign Camp, W. 0. W., v. Da^, 
TexCIv.App.. 268 S.W. 628-^18 GJ. 
p 162 note 6. 
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time to prepare for the taking of the witness' depo¬ 
sition, in the event the officer's return shows the 
witness absent from the jurisdiction.29 The same 
is true where the subpana, while issued in due 
time, is not delivered to the officer®® or served®^ 
in due time. A witness should be subpcenaed a 
reasonable time before trial so as to enable him to 
arrange his affairs, so that he can attend without 
personal inconvenience or loss on account of busi¬ 
ness.®® The time elapsing between the date of is¬ 
suance or service, or order for service, and the 
date of trial as affecting the question of due dili¬ 
gence in attempting to procure the attendance of 
witnesses depends somewhat on the place where the 
witnesses are to be found,®® the number of wit¬ 
nesses,®* and whether the officer charged with the 
duty of service is informed as to the residence or 
location of the witnesses.® 5 The length of time 
elapsing between the time of learning of the wit¬ 
ness’ testimony, and the commencement of steps to 
secure his attendance, also bears on the question of 
whether due diligence has been exercised,®® and 
sufficient diligence is shown where a subpoena is 
issued for the witness as soon as practicable after 
learning of his testimony.® 7 
A statute or rule of court requirmg a witness to 
be served with a subpoena a certain number of days 
prior to the trial must be complied with in order to 
constitute due diligence.®® 

(4) Failure of Summoned Witness to At¬ 
tend; Attachment 

Under some circumstences a party may be entitled 


to a continuance where a duly subpoenaed witness falls 
to attend, although In some cases due diligence may re¬ 
quire the party to avail himself of the remedy of attach¬ 
ment under such circumstances. 

It has been held that a party is entitled to a con¬ 
tinuance where a witness has failed to attend after 
being duly subpoenaed,®® at least, under some cir¬ 
cumstances,*® provided applicant has exercised rea¬ 
sonable diligence and has acted in good faith.*l 
However, it has also been held that, a continuance 
may properly be denied applicant who, although he 
has subpcenaed an absent witness, has failed to 
avail himself of the remedy of attachment,*® or who 
has failed to use reasonable diligence to secure an 
attachment after discovering that the witness would 
not be present.*® Under some circumstances, how¬ 
ever, as where the witness promised to attend in 
obedience.to a subpoena served on him, it may be 
improper for the court to refuse a continuance on 
the ground that applicant therefor did not earlier 
cause an attachment to issue.** An attachment in 
itself is no ground for a continuance,*® at least 
where no reason appears why it should not be re¬ 
turnable forthwith.*® 

c. Witaiess Absent after Attending Oonrt 

Where a* witness, who has been present In court 
at the time of the trial, absents himself without the 
procurement of the party, the latter may be entitled to 
a continuance. 

The presence of a witness in court at the time 
of the trial is evidence of a party's diligence in pro¬ 
curing his attendance,*^ and where such witness ab¬ 
sents himself during the trial without the procure- 


(7) Twelve days before trial.— 

' Hicks V. Porter, 85 S.W. 437, 83 Tex, j 
Civ.App. 334. 

99^ Tex—Maupin v. King, Civ.App., 

25 S.W.2d 153, error dismissed. 

ao. IlL—Llchllter v. Russell, 89 HI. 
App. 62. 

Utab.—Church of Jesus Christ of 
Latter-Day Saints v. Watson, 83 P. 
731, 80 Utah 126. 

31. Tex—^Brown v. Abilene Nat 
Bank, 8 S,W. 699. 70 Tex 750—Pul¬ 
liam V. Webb, 26 Tex 96. 

38, Tex—Parker v. lieman, 10 Tex 
116. 

33. W.Va.—Palmer v. Magers, 102 
S.E. 100, 85 W.Va. 415. 

18 aj. p 161 note 98. 

34h Tex—Maupin v. King, Clv.App., 

26 S.W.2d 153, error dismissed. 

33, Tex—Maupin v. King, supra. 
W.Va.—Palmer v. Magers, 102 B.H. 
100, 86 W.Va. 416. 

Wbaxs subpoena Is issued Osar be-, 
foie trial and the ofBcer Is not in- 
'formed of the whereabouts of the 
witness, a denial of a contiimancb is 


proper.—Jenkins v. Vaughn, TexClv. 

App., 60 S.W.2d 632. 

33i Tex—Jenkins v. Vaughn, supra 
—Sovereign Camp, W. 0, W. v. Da¬ 
vis, Civ.App., 268 S.W. 523—Texas 
& N. 0. R. Co, V. Pipkin, Civ.App., 
209 S.W. 767. 

97. Ky,—^Reld v. Farmers’, etc., 
Warehouse, 44 S.W. 124, 19 Ky.L. 
1939. 

^ La.—^Brown v. Forsyth, 10 Rob. 
116. 

13 CJ. p 162 note 8. 

33. (So.—^Waldrup v. Maxwell, 10 S. 
E. 697, 84 Ga. 113. 

18 C.J. p 162 note 14. 

40L S.C.—^Richardson ▼. Northwest¬ 
ern R. Co. of South Carolina, 126 
S.B. 397, 131 S.C. 67. 

41. Ga.—Wilson v. Burr, 22 S.B. 991, 
97 Ga. 256—^East Tennessee, etc., 
R. Co. V. Fleetwood, 16 S.E. 778, 90 
Ga. 23. 

Va.—Taylor v. Peck, 21 Gratt 11, 62 
Va. 11. 

18 C.J. p 162 note 16. 

Notifloation of date of trial 
Under a rule of court requiring 
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every party to notify his witnesses 
of the day on which his case is set 
for trial, It was held that a party 
was not entitled to a continuance as 
of right for the absence of a mate¬ 
rial witness, who, although previous¬ 
ly subpoenaed, was not notified on 
what day the case would be tried.— 
Wilson V. Burr, 22 S.B. 991, 97 Ga. 
266. 

4IIL U.S.-r-Nichola v.‘Republic Iron & 
Steel Co., C.C.A.Ala., 89 F.2d 927. 
Ark.—Hodges v. Smith, 298 S.W. 

1023, 176 Ark. 101. 

13 C.J. p 162 note 16. 

40L Ill.—Shook v. Thomas, 21 IlL 
87. 

18 C.J. p 162 note 16. 

44. Ky.—Owensboro City R. Co. v. 
Allen, 108 S.W. 357, 32 Ky.L. 1363. 

46, Mo.—^English v. MuUanphy, 1 Mo. 
780. 

43i . Mo.—English v. MuUanphy, 'su¬ 
pra, ' 

47. W.Va.—Wilkins v. Schwartz, 182 
S.E. 887, 888, 101 W.Va. 337, citing 
Corpus Juris. 

18 C.J. p 168 note 20. 
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ment of the party the latter is entitled to a contin¬ 
uance,unless he was negligent in not sooner dis¬ 
covering such witness’ absence,or in making no 
effort to detain him.60 

Necessity of subpoena. It has been held that the 
right to a continuance exists where a witness ab¬ 
sents himself after having been in court, although 
the original presence of the witness was not ef¬ 
fected by subpoena,®! but it has also been held that 
no right to a continuance exists under such cir¬ 
cumstances,and other authorities have held that 
under such circumstances it is discretionary with the 
court whether a continuance should be granted.®* 

d. Taking Depositions 

(1) In general 

(2) Delay in procuring deposition 
(1) In General 

It Is not an abuse of discretion to deny a continuance 
where no effort has been made to secure the deposition of 
an absent witness, Including witnesses absent because 


§ 63. 

of Illness and nonresidents beyond the reach of a sub* 
poena, and no excuse Is offered for failure to do so. 

It is not an abuse of discretion, or error, to deny 
a continuance where no effort has been made to 
secure the deposition of an absent witness®* in the 
manner provided by law,®® and no excuse is offered 
for failure to do so.®® A party cannot neglect to 
procure the deposition of a witness, and rely on his 
attending under a subpoena, without some good rea¬ 
son for so doing.®"^ However, a court may in its 
discretion grant a continuance, although no effort 
has been made to secure the deposition of an ab¬ 
sent witness, where the full force of his testimony 
could not be had without the witness’ personal at¬ 
tendance;®* and applicant who has exercised dili¬ 
gence to secure the deposition of an absent witness 
should be granted a continuance.®* 

IVitness ill. Where a party makes no effort to 
obtain the deposition of a sick witness,®® knowing 
the witness will be unable to attend the trial be¬ 
cause of his sickness,®! and the sickness is not such 
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4S. W.Va.—Wililns v. Schwaxta, su¬ 
pra, citing Corpus Juris. 

18 CJ. P 168 note 21. 

Tex—Crawford v. Losano, Civ. 
App., 48 S.W. 638. 

W.Va.—Wllklna v. Schwartz, 132 S. 
E. 887, ;888. 101 W.Va. 887, citing 
Corpus Jnxis. 

6a Iowa.—Moffltt V. Chicago Chron¬ 
icle Co., 78 N.W. 45, 107 Iowa 407. 

81. Ill.—SearlB v. Munson, 17 HI 
658. 

Ky.—Bentle v. Gerke Brewing Co., 14 
Ky.L. 766. 

62. Mo.—^Langener v. Phelps, 74 Mo. 
189. 

Sa Ga.—^Blount v. Beall, 22 S.E. 52, 
96 Ga. 182. 

S.C.—Sheppard v. Lark, 2 Bailey 576. 

54. XI.S.—City of Coral Gahlea v. 

Hayes, aC.A.Pla.. 74 P.2d 989. 

Ala.—Sovereign Camp, W. 0. W. v. 
Colvin, 119 So. 636, 218 Ala. 616—' 
'Knowles v. Blue, 95 So. 481, 209 
Ala. 27. 

Cal.—Gilbert v. Nielsen, 28 P.2d 883, 
136 Cal.App. 177. 

Ky.—City of Plneville v. Lawson, 

9 S.W.2d 617, 225 Ky. 642—Clo- 
Itnger v. Callahan, 263 S.W. 700, 
204 Ky. 88. 

La—^Maeheca v. Dumas, App., 144 
So. 619. 

Okl.—Chortney v. Curry, 226 P. 960, 
99 OkL 69. 

Tenn.—Herrin v, Franklin, 1 Tenn. 
Ch.App. 96. 

Wis.—In re Billy's Will, 176 N.W. 

. 220. 171 Wis. 20. 

Wyo.—Hinton v. Saul, 269 P. 186, 87 
Wyo. 78. 

18 C.J. p 168 note 27. , . 


m Texas 

(1) In application for continuance 
which falls to show that any attempt 
was made to take the deposition of 
the absent witness is not a statutory 
application; and, not being such an 
application, it la addressed to the 
sound discretion of the court—^Wash¬ 
ington Nat Ins. Co. v. Booker, Civ. 
App., 123 S.W.Bd 975—^Texas Em¬ 
ployers’ Ins. Ass'n v. Howard, Civ. 
App., 61 S.W.2d 182, error dismissed 
—Joy V. Fakes' Furniture & Carpet 
Co., Civ.App., 286 S.W. 611—Fresnos 
Land & Irrigation Co. v. Box Civ. 
App., 288 S.W. 869, dismissed for 
want of Jurisdiction—Bankers’ Health 
& Accident Ass’n v. Wilkes, Civ.Ajpp., 
'209 S.W. 280, error refused—^Ayo v. 
Robertson, Clv.App., 207 S.W. 979, er- 
,ror refused—Gulf, eto., R. Co. y. 
iRowland, ClT.App., 85 S.W. 81. 

(2) The same rule applies, al¬ 
though the application contains a 
satisfactory excuse for not attempt¬ 
ing to secure a deposition,—Gulf, 
etc., R. Co. V. Rowland, supra. 

(8) Where no commission was is¬ 
sued and placed in the hands of an 
officer authorized to take deposi¬ 
tions, the party asking for a continu-, 
ance to procure witness’ evidence 
cannCt be said to have used due dili¬ 
gence, although his adversary waived 
the Issuance of a cozzunlBslou.-^hort 
V, Walters, Civ.App., 231 S.W. 161, 

lUxiMB in family of wltasH 
' Wh^ a witness is absent on ao- 
•count of sickness in his family, It 
Is not an abuse of discretion to re¬ 
fuse a continuance where no effort 
jhas been made to take his ■ deposl- 
itiop* . . . 


Ky.—Illinois Cent. R. Co. v. Belt. 

93 S.W. 601, 29 Ky.L. 421. 

Tex—Trinity, etc., R. Co. v. McCune, 
Clv.App.. 164 S.W. 287. 

66. Ky.—Glens Falls Ins. Co. v. 
Hall, 79 S.W.2d 883. 

56. Okl.—Chortney v. Curry, 226 P. 

950, 99 Okl. 69. 

IS CJ. p 168 note 27. 

67. IlL—Marble v. Bonhotel, 35 DL 
240. 

Tex.—Trinity, etc., R. Co. v. McCune, 
Clv.App., 164 S.W. 237—Texas, etc., 
R. Co. V. Bancroft, Clv.App., 56 S. 
W. 606. 

SO. U.S.—Symes v. Irvine, C.C.Pa., 
2 Dali. 888, 1 L.Ed. 425, 28 F.Cas. 
No.18.714. 

Ky.—^Louisville, etc., R. Co. v. Bish¬ 
op, 89 S.W. 221, 28 Ky.L. 321. 

59. IlL—^Miles v. Danforth, 32 IlL 
‘69. 

Ky.—^Louisville, eta, R. Co. v. 

, Earned, 66 S.W. 26, 28 Ky.L. 1661. 
Mo.—^McLane v. Harris, 1 Mo. 700. 
S.D.—Stone v. Chicago, etc., R Co., 
58 N.W. 189, 3 S.D. 830. 

18 C.J. p 163 note 29, p 164 note 80. 

Witnesses la mUitary servloe and 
due diligence exercised to obtain 
their deposltiona—Ilderton v. 
Charleston ConsoL Ry. & Lighting 
Co., 101 S.B. 282, 113 S.C 91—13 CJ. 
p 163 note 29Cb]. 

ea Tex—^Peveto v. Richardson, Civ. 
App., 88 S.W.2d 188, error dis¬ 
missed. 

13 CJ. p 164 note SL 

61. Iowa.—Suiter v., Wehde, 264 N. 

' W. 88, 218 Ipwa 200. 

Tex—Palm v. Theumann, Civ.App., ■ 
201 S.W. 421, dismissed for want of 
Jurisdiction. ,, , ., ; 
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as to prevent the taking o£ a deposition,** a con¬ 
tinuance may properly be denied. A continuance, 
however, should be granted, even though no effort 
to obtain the witness’ deposition has been made, 
where the witness expected to attend the trial and 
was only prevented from doing so because of a sud¬ 
den illness.** 

Witness out of reach of subpoena. A party who 
relies on his ability to obtain the presence of wit¬ 
nesses who live without the reach of a subpoena, 
and who does not avail himself of the provisions 
for procuring their testimony according to the law, 
is not entitled to a continuance, as a matter of 
right.*<t Due diligence requires that continued ef¬ 
forts be made to locate and secure the deposition of 
a nonresident witness and that the commission be 
reissued if necessary.®* Where a witness has re¬ 
mained within the state a sufficient time for his 
deposition to be taken, his subsequent departure 
will constitute no ground of relief’at the date of 
trial.®® However, where a witness temporarily ab¬ 
sent from the state desires and intends to return for 
the trial but is unavoidably prevented frcm so do¬ 
ing, failure to take his deposition does not constitute 
lack of due diligence,®^ 

68. Tex—^Bajikera' Health & Acci¬ 
dent Asa’n V. Wilkes, av.App., 209 
S.W. 280, error refused—^Palm v. 

Theumann, Clv.App., 201 S.W. 421, 
dismissed for want of Jurisdiction. 

18 C.J. p 164 note 81. 

63. Tex—Stoneherger v. Blshldn. 

Civ.App., 286 S.W. 782. 

et. Ala.—Sovereign Camp, W. O. W., 

V. Colvin, 119 So. 686, 218 Ala. 616. 

Cal.—Bailey v. Pacific Greyhound 
Lines, Inc., App., 66 P,2d 1246. 

Ga.—Stephens v. Stone, 167 S.B. 646, 

46 Ga.App. 298—Mulling v. Klng- 
ery & Bland, 126 S.E. 882, 88 Ga. 

App. 581, 

Okl.—Central Coal ft Lumber Co. v. 

Jones, 212 P. 606, 88 Okl. 219. 

Or.—^Day v. Day, 1 P.2d 128, 187 Or. 

159. 

S.C.—Oglesby v. Rhea, 117 SH. 803, 

124 S.a 67. 

Wash,—State ex reL Hamilton v. 

Standard Oil Co. of California, 68 
P.2d 1031, 190 Wash. 496. . 

W.Va.—Ohio Valley Bank v. Berry, 

100 S.H. 875, 86 W.Va. 96. 

18 C.J. P 164 note 88. 

Witness nonresident of oonnty 
Where a witness resides out of the 
coUnty and a deposition could have 
been had, it Is not an abuse of dis¬ 
cretion to refuse a continuance to ob-, 
tain his testimony. 

OkL—Chortney y. Curry, 226 P. 950, 

99 OkL 69. 

Tex.—Home Ihs. Co. v. WllUamB, 

Clv.App., 84 S.W.2d 876, error dls- 
mlBsed-Huff V. Wilder, avjSqpp., 


Reliance on promise to attend. A party has no 
right to rely on the promise of a witness to attend 
the trial, but must take his deposition at his own 
peril,®® unless the adverse party has in some wise 
contributed to cause reliance on such promise, or 
causes the breach thereof.®® This is especially true 
in the case of nonresident witnesses whose attend¬ 
ance cannot be compelled.'^® Under some statutes', 
however, exceptions to the rule have been recog¬ 
nized m the case of a first application,'^! and in the 
case of a nonresident codefendant 


(2)’ Delay in Procuring Deposition 

Parties mutt make timely efforts to secure the 
depositions of absent witnesses, and where an applicant 
has had a reasonable time to procure a deposition It I* 
not an abuse of discretion to deny a continuance. 

Parties must make timely efforts to procure the 
depositions of absent witnesses before appealing to 
the courts for. continuances,"^® and where applicant 
for a continuance has had a reasonable time within 
which to procure the deposition of an absent wit¬ 
ness, it is not error, or an abuse of discretion, to 
deny a continuance where he fails to obtain it in 
time for the trial.^* Thus, where no effort is made 

of Cody, 181 P. 860, 26 Wyo. ISS-, 
rehearlsg denied 182 P. 91, 26 Wyo. 
188. 

13 C.j. p 165 note 87. 

£». OkL—McMurray v. Witherspoon 
Live Stock Commission Co., 269 P- 
867, 182 Okl. 100. 

TOl La.—Givens v. Kuhlman, App., 
145 So. 560. 

18 aj. p 166 note 88. 

71. Tex—State v. Rohmberg, 7 SI 
W. 196, 69 Tex 212. 

■Q.S.—Mowat V. Brown, aC. 
Minn., 17 P. 718, 5 McCrary 420. 
73, Ala.—Sovereign Camp, W. 0. W., 
V. Colvin, 119 So. 636, 218 Ala. 616 
—Scott V. Parker, IIS So. 496, 216 
Ala. 821. 

Buies of oouit, governing the tak- 
^ing of the testimony of nonresident 
'witnesses and relative to a continu¬ 
ance must be construed with refer¬ 
ence to the circumstances of the par¬ 
ticular case.—Bancroft v. Bancroft, 
86 A. 661, 27 Del. 9. 

74 Ark.—McCadden v. Pambro, 244 
S.W. 467, 166 Ark. 429. 

Ky.—Hamilton v. Cunningham, 217 
S.W. 924, 186 Ky. 670. 

Tex—Empire Gas ft Puel Co. v. 
Muegge, C1V.APP., 116 SW.2d 76» 
—Lipscomb v. James Leflel ft Co., 
Clv.App., 44 S.W.2d 1008—Levy v. 
Rosenthal, Clv.App., 288 S.W. 846— 
Galyeston, H. ft S. A Ry. Co. v. 
Harris, Clv.App., 211 S.W. 266, er¬ 
ror refused. 

18 C.J. p 166 note 42, 


78 B.W.2d 984, error refused—Har-, 
den V. Hanson, Clv.App., 220 S.W. 
868, dismissed for want of Juris¬ 
diction—Sparkman V. Stout, Civ. 
App., 212 S.W. 626, error refused— 
Standard Pire Ins. Co. of Hartford, 
Conn., V. Buckingham, Civ.App., 211 
S.W. 681—Gtofflnet v. Broome ft 
Baldwin,' Civ.App., 208 S.W. 667— 
Hall V. Hall, CivApp., 198 S.W. 
686. 

6ft Tex—Empire Gas ft Puel Co. v. 
Muegge, Clv.App., 116 S.W.2d 768. 

6ft Wis.—In re Bilty*s WUl, 176 N. 

W. 220, 171 Wis. 20. 

18 QJ. p 164 note 84. . 

67. Tex—Low, etc.. Water Co. v. 
Hickson, 74 S.W. 781, 82 TexClv. 
App. 457, distinguishing Merchant 
V. Bowyer, 22 S.W. 768, 8 Texdv. 

. App. 387. 

0ft Ala,—Sovereign Camp, W. 0. W., 
V. Colvin, 119 So. 685, 218 Ala. 616. 
Ark.—Chicago, eta, R. Co. v. Harris, 
147 S.W. 459, 108 Ark. 609. 

CaL—Bailey v. Pacific Greyhound 
Lines, Ino, App*. 66 P.2d 1246. 
Ga.—Mulling v. Kingery ft Bland, 126 
S.E. 882, 83 G^App. 681. 

Idaho.—MarshaJl-Wells Co. v. Biam- 
, Uch, 267 P. 611, 46 Idaho 866. 

Okl.—^McMurray v. Witherspoon Live 
Stock Commission Co., 269 P. 867, 
182 OkL 100. 

Tex—^Texas Employers’ Ins. Ass’n. v. 
Howard, CixApp., 61 S.W.2d 182, 
error dismissed. 

Wyo.—Chapman v. Plrst Nat Bank 
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to secure the deposition until a few days,"^5 or even 
a month under certain circumstances,^® before the 
case is called for trial, there is no error in refusing 
a continuance. However, failure to take out a com¬ 
mission to procure the testimony of nonresident wit¬ 
nesses immediately after the action is docketed does 
not show a want of diligence and where a cause 
is suspended before trial by the death of one of the 
parties, the adverse party is not negligent in waiting 
until it is revived before taking the depositions of 
absent witnesses.^® Also, where the delay in taking 
depositions was a matter of concession for the con¬ 
venience of the opposite party, an application for a 
continuance should be granted.^* Where a witness 
refuses to answer the interrogatories propounded, 
diligence requires that steps be taken to compel the 
witness to answer.®®' 

e. FTOcaiing Documentaiy Evidence 

Whather a party h^|i used due diligence In (procuring 
■documentary evidence depends on whether he has em¬ 
ployed the legal means at his disposal, and whether 
he has had sufflclerit time. 

The question as to whether a party has used due 
diligence in attempting to procure documentary evi¬ 
dence in any given case depends on whether he has 
employed the legal means at his disposal,®^ and 
whether the time within which he is required to act 
is sufficient for the purpose.®® A request or demand 
on the opposite party to produce his books or docu¬ 
ments in court on the trial is not sufficient dili¬ 
gence to entitie the party making the demand to a 
continuance because of the absence of such books 


or documents.®* He must apply for a subpoena du¬ 
ces tecum.®* 

§ 63. -jSxcuses for Laches 

A party asking a continuancs because of the absence 
of witnesses or evidence must show either that he has 
exercised diligence or that he has. some good reason 
for not doing so. 

• 

A party who desires a continuance on the ground 
of the absence of witnesses or evidence must show 
either that he has made reasonable efforts to pro¬ 
cure such evidence or that he has some good reason 
for not doing so.®* 

Where a party has not summoned an absent wit¬ 
ness or taken his deposition, it is a valid excuse 
that there -was not sufficient time after the insti¬ 
tution of the suit,®® or after knowledge of -its pen¬ 
dency,®7 or after the overruling of a plea of priv¬ 
ilege,®® or after the substitution of an administra¬ 
tor for a deceased party;®® that no amount of dili¬ 
gence could have procured the testimony of the 
absent witness;®® or that the party was justified in 
supposing that subpoenas had been duly issued and 
delivered to the proper officer.®!. xhe sudden death 
of a witness, and insufficient time to summon anoth¬ 
er to the same point, will relieve a party from the 
imputation of negligence.®® A party having a cer¬ 
tified abstract of title has a right to presume that 
the record as shown therein has not been altered, 
and his failure to examine the record itself until 
shortly before the trial is excusable.®* Lack of 


Pendency of proceedings to take dep¬ 
ositions as ground for continuance 
see supra § 26. 

76. Tex.—Galveston, H, & S. A. Py. 
Co. v. Harris Bros., suprsL 

13 C.J. p 166 note.44. 

Deli^ until two weeks kefore trial 
in sending Interrogatories to a dis¬ 
tant dty for execution justlfles the 
denial of a continuance for their non¬ 
return.—"Whitlock & Gutman v. Ful¬ 
ler Hosiery MUls, 93 S.B. 261, 20 Ga. 
App. 605. 

Vft. Want ‘ of dlUgesoe wm shown 

where no elEort was made to secure 
the depositions of persons who had 
been made parties eight months be¬ 
fore trial, until over a month before 
trial, and the commission was not 
sent to associate counsel until six¬ 
teen days before trlaL-r-Levy v. Ros¬ 
enthal, Tez.CiT.App., 288 S.W. 846. 

77. • DeL—Bancroft v. Bancroft, 86 
A. 661, 27 DeL 9. 

‘?8. Kan.-nJa(lulth v. Davidson, 21 
Han. 841. 

79. Tenn-—Moiirow v. Sneed. 114 8. 
W. 201, 121 Term. 178, 


80. Tex.—Gateway Produce Co. v. 
Sxinset Fruit & Produce Co., Civ. 
App., 222 S.W. 664. 

81. N.T.—Sylvan Mortgage Co. v. 
Young, 188 N.T.fl. 516. 

18 C.J. p 166) note 60. 

qa. Iowa.—Davis v. Ritchey, 139 N. 

W. 887, 168 Iowa 388. 

13 C.J. p 166 note 61. 

83)1 Tex.—Qsiveston Shoe, etc., Co. 
v. Rowe, 109 a.-W. 1101, 49 Tex-Clv. 
App. 836. 

84i, Mo.—^Laun v. Ponath, 79 S.'W. 

729, 105 Mo.App. 203. 

S.G.—Thompson v. Piedmont Mut 
Ins. Co.. 67 S.I3. 848, 77 S.C. 294. 
Tex.—Galveston Shoe, etc., Co. v. 
Rowe, 109 S.W. 1101, 48 Tex.Clv. 
App. 886. 

85. Ark.—Gray v. Malone, 219 S.W. 
742, 142 Ark. 608. 

HI.—See Levy v. Payne, 204 IlLApp. 
224. 

Tenn.—Herrin v. Franklin, 1 Tenn. 
Ch.App. 96. 

Tex.—Wichita Petroleum Co. v. BelL 
Clv-APP.. 276 S.W. 207—Sovereign 
Camp, W. 0. W. v. Davis. Civ.App., 
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268 S.W. 523-:TexaB N. O. R. Co. 
V. Pipkin, Civ.App., 209 S.W. 767. 
13 C.J. p 166 note 64. 

88b Iowa.—^Husted v. Williams, 102 
N.W. 519, 126 Iowa 634. 

IS C.J. p 166 note 66. 

87. Ill.—Lockhart v. Wolf, 82 HL 
37. 

Tex.—Payne v. Cox, IS Tex. 480. 

13 G.J. p 166 note 66. 

88b Tex.—Ward v. Brown, Civ.App., 
122 S.W.2d 684. 

89. Ind.—'V'anaukln v. 'Whltsell, 29 
Ind. 608. 

80. Tex.—Wichita Petroleum Co. v. 
Bell, Civ.App., 276 S.W. 207—Bos¬ 
ley V. State, 218 S.W. 760, 86 Tex, 
Ct. 619. 

Necessity of attempting to serve sub¬ 
poena where service ImpoeTslble or 
unavailing see supra 8 62 b (2). 

91. Va.—^Deford v. Hayes, 6 Munf. 
860. 20 Ya. 390. 

92. Ga.—Long V. McDonald, 39 Ga. 

1 ^ 6 . 

93. Idaho.—Jackson v. Lee, 277 F. 
648. 47 Idaho 689. 
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:§ 63 


funds may be an excuse under certain circumstanc- 
es.94 

It is no excuse for failure to summon a witness, 
or to take his deposition, that he is the opposite 
party,95 or a coparty,96 or an officer of the court 
that the opposite party has summoned,®* or sougfht 
to procure the deposition,9® of the witness; that the 
witness told applicant that a certain other person 
would testify to the same facts, which wis not 
true;^ that counsel had not supposed the witness 
would be wanted that opposing counsel prom¬ 
ised to waive formal notice of intention to take dep¬ 
ositions and subsequently repudiated his promise;® 
that an application for security for costs is pend¬ 
ing;^ or that the adverse party did not comply, un¬ 
til the case was called for trial, with an order re¬ 
quiring a bond for costs.® It is no excuse to set up 
ignorance of facts,® or the mistake of an agent 
as to the date of trial,^ or that counsel did not re¬ 
ceive notice of the calling of a special term be¬ 
cause his mail was not properly forwarded to him,® 
or the party's reliance on a decision in his favor on 
a question yet in issue,*® nor is it an excuse for 
failure to take a deposition, that counsel was of 
opinion that the testimony was of importance, and 
that proper effect of the testimony could not he had 
without the personal attendance of the witness, un¬ 
less the court should be also satisfied of that fact.iO 

Since, as already considered in § 47, the illness 
of a witness may constitute ground for a continu¬ 
ance, under some circumstances the illness of a wit¬ 
ness may relieve applicant of a charge of lack of 

94. N.T.—Church v. Church, 80 N.T. 

S. 770, 81 App.Dlv. 849. 

13 C.J. p 167 note 63. 

AppUoiat shown to havs fluwidal 
means of proonxinff deposltlonB 
Or.—Day v. Day, 1 P.2d 123, 137 Or. 

169. 

95u Ga.—^Boardmau v. Taylor, 66 Ga. 

Pa.—Brice v. Shulta, 6 Phlla. 264. 

Diligence In procuring evidence or 
attendance of party as witness see 
supra S 60. 

96. Va.—Atkinson v. Nehlett, 182 S. 

S. 326, 144 Ya. 220. 

97. Tex.—Adair v. Cooper. 25 Tex. 

648. . . 

Diligence In procuring evidence pr at¬ 
tendance of officers of court as wit¬ 
nesses see supra {69. 

9& Keb.—Jackson v. Omaha & Coun¬ 
cil Bluffs St Ry. Co., 163 N.W. 838, 

101 Neb. 466. 

13 OJ, p 167 note 67. 

99. Tex.—^Hulf V. Wilder, Clv.App., 

76 S.W.2d 984, error refused. 

L Tex.—San Antonio St R. Co. v. 


diligence in failing to procure his testimony but, 
as has already been pointed out in § 62 d (1), the 
exercise of due diligence may require that a deposi¬ 
tion of an ill witness be taken, thfe fact that a wit¬ 
ness is ill will not excuse a lack of diligence in se¬ 
curing his testimony.!® 

Subpoenaing of the wrong person by mistake has 
been held to justify a continuance,!® but there is 
contrary authority.!^ 

§ 64. Newly Discovered Evidence 

Newly discovered evidence may be ground for a 
continuance. 

Newly discovered evidence may, in the discre¬ 
tion of the court, be ground for a continuance!® 
or postponement,!® even after the trial has com¬ 
menced,!^ but such evidence must be shown to be 
material, and not merely cumulative or impeach¬ 
ing,!® it must also appear that it could not 
have been discovered sooner by the use of proper 
diligence.!® 

§ 65. Surprise at Trial 

Surprise at the trial may operate as ground for a 
continuance. 

In accordance with the statements made in § 5 
supra, regarding the discretion of the trial court 
in the matter of continuances generally, a continu¬ 
ance may be granted, within the court's sound dis¬ 
cretion, on the ground of surprise at the trial of 
an action.®® ■ It is essential in such cases, however, 

Paine, Clv.App., 198 S.W. 188, er¬ 
ror refused. 

12. La.—Wild V. Standard General 
Realty Co., App., 145 So. 68, af¬ 
firmed 149 .So. 114, 177 La. 664— 
Corkem v. Cowley, 120 So. 423, 9 
La.App. 614. 

la Ga-—Savannah Bank, etc., Co. v. 

Estill, 83 S.B. 137, 142 Ga. 447. 

14. Va.—Myers v. Trice, 11 S.E. 428, 
$6 Va. 836. 

la Tex.-^effers v. Brewer, Civ. 

App., 266 S.W. 1110. 

18 C.J. p 177 note 89. 

16. N.T.—Perkins v. Whitney, 12 N. 
Y.S. 184, 34 N.T.St 961. 

17. La.—Davis v. Davis, 17 La. 269. 
13 C.J. p 177 note 96. 

18. Tex,—Jeffers v. Brewer, Civ. 
App., 266 S.W. 1110. 

13 C.J. p 177 notes 91-98. 

19. Tex.—Smith v. Great Atlantic it 
Pacific Tea Co., Clv.App., 100 S.W. 
2d 1041, error dismissed—Jeffers v. 
Brewer. Clv.App., 266 S.W. 1110. 

18 C.J. p 177 note 94. 

80, U.S.—Preferred Acc. Ins. Co. v. 


Renken, 88 S.W. 829, 15 Tex.Clv. 
App. 229. 

2 . Mich.—^Howcroft v. Detroit Unit¬ 
ed R. Co., 128 N.W. 779, 163 Mich. 
608. 

a Tex.—^Lipscomb v. James Leflel 
& Co., ClvApp., 44 S.W.2d 1008.. 
4. Tex,—Gulf, etc., R. Co. v. Btyron, 
1 S.W. 161, 66 Tex. 421. 
a Tex.—Etheridge v. Campbell, Civ. 

App., 179 S.W. 1144. 
a Tex.—Texas, etc., R. Co. v. Sny¬ 
der, 18 S.W. 669.. 

18 C.J. p 167 note 78. 

7. Tex.—Barrow v. Bement, Civ. 

App., 289 S.W. 273. 
a U.S.—Virginia Beach Bus Line v. 
Campbell. ‘aC.AN.C.. 78 P.2d 97. 
certiorari denied 56 S.Ct. 687, 294 
U.S. 727, 79 L.Ed. 1268. 

9. Neb.—Violet v. Rose, 58 N.W. 
216, 39 Neb. 660. 

Tex.—McBride v. WUlls, 18 S.W. 206, 
82 Tex. 141. 

la Ky.—^Louisville, eta, R. Co. v. 

Bishop, 89 S.W. 221 , 28 KyJj. 821. 
11. Tex,—^Houston Transp. Ca v. i 
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that applicant be genuinely surprised^l and prej¬ 
udiced and denial of a continuance is not an 
abuse of discretion where the surprise claimed is 
such as might have been obviated by the exercise 
of ordinary care and due diligence on the part of 
applicant,or where it appears that he was not 
misled,2^ or that his application is for the mere 
purpose of getting better proof,26 or for the pur¬ 
pose of delay.26 

§ 66. -Mistake of Party or Counsel 

A Justifiable mistake of fact, causing surprise at 
trial, Is ground for granting a continuance; but surprise 
resulting fre^ a mistake of law or from a correct ruling 
of the court ordinarily la not. 

In the absence of bad faith on the part of a 
party or his counsel, a mistake of fact will in some 
cases entitle him to a continuance.^'^ So it may 
be a sufficient reason for granting a continuance 
that there has been a misunderstanding of counsel 


as to the time or place of holding court,^* or as 
to the docket on which the case is entered,2 9 or 
as to the day of trial,®® or as to the time to which 
a cause has been continued,or a well founded 
belief that the cause would not be called for trial.®® 
On the other hand, a continuance is properly re¬ 
fused where a party or counsel is not justified in 
supposing that the case will not be tried®® on the 
particular day for which it was set for trial.®* A 
mistake of law,®® or mistaken advice of counsel 
arising out of an error of law,®® does not constitute 
such surprise as to warrant a continuance of the 
cause. An erroneous statement by opposing coun¬ 
sel is not a ground for a continuance where the 
statement is expressly withdrawn.®^ 

Surprise at ruling of court on motions for non¬ 
suit,®® or in overruling a plea,®® affords no ground 
for a continuance. A proper ruling of the court 
furnishes no ground for a continuance where ap- 


Patteraon. N.J., 213 F. B96, 180 C. 
C.A. 176. 

Ark.—Austin v. Hemphill. 282 S.W. 
I, 170 Ark. 946. 

Mo.—^Baker v. Chicago, B. & Q. R. 
Co.. 89 S.W.2d 636, 644, ^27 Mo. 
986, citing OoxpM ■ Jnri*—Mooney 

V. Monark Gaaollne & Oil Co., 298 
S.W. 69, 82. 817 Mo. 1266, .citing 
CorpTU juris. 

B.D.—Sprlck v. Schreiner, 236 N.W. 

299, 68 S.D. 394. 

13 C.J. p 174 note 41. 

Denial held ahuse of discretion 

N.Y.—^Amendi v. Sorrento Cheese Co., 
179 N.Y.S. 662. 

ai. Ga.—Iioe V. Brown, 116 S.E. 309, 
165 Ga. 24. 

Ill.—First Nat. Bank v. Gerry, 196 
Ili.App. 618. 

S.C.—Armltage v. Seaboard Air Ijine 
Ry. Co., 164 S.E. 169, 166 S.a 21. 

18 C.J. p 174 note 48. 

82. IlL—Cottrell v. Qerson, 16 N.K 
2d 629, 296 lll.App. 412. 

Tex.—Anlol v. Aniol, Civ.App., 62 EL 

W. 2d 668, affirmed 94 S.W.2d 426, 
127 Tex. 676. 

88. Ark.—Austin v. Hemphill, 282 S. 

W. 1, 170 Ark. 946. 

FUL—State ex rel. L. & L. Freight 
Lilies V. Barrs, 176 So. 756. 

Qa.—Loe ▼. Brown, 116 S.B. 309, 155 
Ga. 24. 

La.—S. G. Dreyfus Co. v. Williams, 
134 So. 732, 16 La.App. 896. 

Mo.—Noah V. L. B. Price Mercantile 
Co., 231 S.W. 800, 208 Mo.App. 149. 
Okl.—^Mlnnehoma Oil Co. v. Moons, 
226 P. 1048, 99 Okl. 266. 

S.D.—Sprlck V. • Schreiner, 286 N.W. 

299, 58 S.D. 894. ^ 

Tex.—Levy v. Rosenthal, Civ.App., 
288 S.W. 846—City of Fort Worth 

170J.S.-ia 


V. Rosen, Clv.App., 203 S.W. 84, af¬ 
firmed, Com.App., 228 S.W. 988. 

18 C.J. p 174 note 42. 
a4i, Tex.—Texas Cent R. Co. v. 
Brock, Civ.App., 30 S.W. 274, re¬ 
versed on other grounds 31 S.W. 
600, 88 Tex. 310. 

“A litigant must be prepared to 
prove such Issues of &ct as he might 
reasonably foresee from the nature of 
the case, and, In such cases, is not en¬ 
titled to withdraw his announce¬ 
ment" of ready on the ground of 
surprise as to such matters, in the 
absence of any misleading acknowl¬ 
edgment or declaration of the adverse 
party.-;-Clty of Ft Worth v. Rosen, 
Clv.App., 203 S.W. 84, 87, affirmed, 
Com.App., 228 S.W. 933. 

85. n.S.—^Dietrich v. U. B. Shipping 
Board Emergency Fleet Corpora¬ 
tion, C.C.A.N.Y,, 9 F.2d 783, certio¬ 
rari denied Dietrich v. 1:1. S. Ship¬ 
ping Board Merchant Fleet Corpo¬ 
ration, 49 S.Ct 82, 278 U.S. 647, 73 
L.Ed. 560. 

13 C.J, p 174 note 44. 
ao. Ga.—Cassidy v. Howard, 80 B. 
E. 1, 140 Ga. 844. 

a?. Ky.—Whitaker v. Whitaker, 43 
S.W.. 464, 19 Ky.Law 1476. 

13 d.J. p 176 note 49. 

28. Cal.—Rosb V. Austin, 2 Cal. 183. j 
Ind.—Indiana Cent. R. Co. v. Gulick, 
19 Ind. 83—Jones v. State, 11 Ind. 
867. 

22. Ey.—Jesse v. Slaughter, 266 S. 

W. 788, 206 Ky. 271. 

aOb Ky.—Crocker v. Haley, 92 S.W. 

674, 29 Ky.Law 174. 

18 C.J. p 176 note 51. 

81. N.J.—Probaaco v. Btaxtough, 10 
N.J.Law 85. 

32 , CaL—Light V. Richardson. 81 F. 
1128. 
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Qa.—Smith v. Brand, 44 Ga. 688. ■ 

S3. Qa.—Cotton States L. Ins. Co. 

V. Edwards, 74 Qa. 220—^Bone v. 
Graves, 48 Qa. 312—Roe v. Doe, 42 
Ga. 408. 

34, S.D.—Sprlck V. Schreiner, 236 N. 

W. 299. 58 S.D. 394. 

Tex.—Commercial Standard Ins. Co. 
V. B. P. McKnlght Chevrolet Co., 
C1V.APP., 43 S.W.2d 636, 689, citing 
CoipoB Juris, and error refused. 

13 C.J. p 176 note 66. 

No particular day set 
Where, through inadvertence, no 
particular day for the trial was set, 
within the week agreed on, counsel 
should have been diligent to see that 
the date was determined on the first 
day of the court's sitting that week, 
and falling to do so Is not entitled 
to a continuance on* the ground of 
surprise when the case was tried on 
the date set by the adverse party.— 
S. G. Dres^s Co. v. Williams, 134 So. 
782, 16 La.App. 896. 

86b U.S.—^Dietrich v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion. C.C.A.N.Y., 9 F.2d 788, certio¬ 
rari denied Dietrich v. U. S. Ship¬ 
ping Board Merchant Fleet Corpo¬ 
ration, 49 S.CL 82, 278 U.S. 647, 73 
L.Ed. 560. 

18 C.J. p 176 note 56. 

361 Iowa.—^Brandt v. McDowell, 2 
' N.W. 1100, 62 Iowa 280. 

18 C;J. p 175 note 57. 

37. Okl.—St Louis, etc., R. Co. v. 
Long, 137 P. 1166, 41 Okl 177, Ann. 
Ca8.1916C 432. 

3& Wash.—Vulcan Iron Works v. 
Burrell Constr. Co., 81 P. 886, 89 
Wash. 819. 

18 C.J. p 176 note 59. 

39. Ayk.—St. Louis, eta, R. Co. v. 
Smith, 100 S.W. 884, 82 Art 1,06. 
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plicant is not prejudiced thereby and does not 
show that he could establish a different state of 
facts if granted a continuance.'*® 

§ 67. -Unexpected Suppression of Evi¬ 

dence 

The unexpected suppression of evidence ordinarily 
entitles a party to a continuance, except where due dili¬ 
gence might have obviated the surprise. 

A party is generally entitled to a continuance 
where a deposition or other written evidence is 
unexpectedly suppressed as evidence at the trial 
as where such suppression is contrary to agreement 
of counsel.*^ No such relief is warranted, however, 
where the defect for which suppression is allowed 
is of a glaring character,*3 or one of which ap¬ 
plicant might have had knowledge by the exercise 
of reasonable diligence.**' A refusal to grant a 
continuance after the exclusion of a deposition not 
seasonably filed has been held not to be an abuse 
of discretion.* B 

§ 68. -Exclusion of Evidence 

It Ic ordinarily no abuse of discretion to deny a con¬ 
tinuance on the ground of surprise at the proper exclu¬ 
sion of evidence. 

Although, generally, the exclusion of testimony 
as incompetent is not such a surprise as will entitle 
a party to a continuance,*® the granting or refusal 
of a continuance asked for on this ground is in 


the discretion of the court.*^ A party is ordinarily 
expected to be prepared to prove his case by com¬ 
petent evidence, and the fact that he is surprised 
by a correct ruling of the court excluding his evi¬ 
dence is no ground for a further extension of 
time.*® The rule is otherwise, however, where the 
ruling of the court excluding the evidence is er¬ 
roneous,*® or where evidence is objected to, and 
ruled out, contrary to an agreement between coun- 
sel.60 

§ 69. — Adversary’s Evidence 

The granting of a continuance because of eurprlse 
arising from the adversary's evidence Is .limited to cases 
of surprise against which ordinary prudence and dili¬ 
gence would not afford protection. 

The granting or refusal of a continuance on the 
ground of surprise occasioned by the adversary’s 
evidence is within the discretion of the court 
and in a proper case it is not an abuse of discre¬ 
tion to refuse a continuance requested on this 
ground.®® A continuance under such circumstanc¬ 
es is usually limited to cases of surprise against 
which ordinary prudence and diligence would not 
afford protection.®® Thus a party has been held 
not to be entitled to a continuance on the ground 
of surprise at evidence of his adversary which is 
admitted without objection,®* which is properly ad¬ 
missible under the pleadings on whi^ applicant 
has submitted himself to trial,®® or the admissibility 


40i Ky.—Louisville v. Nicholls, 16S 
S.W. 660, 168 Ky. 616. 

13 C.J. p 176 note 6L 
41. Tenn.—^Bowen v. Bettis, COlApp., 
48 S.W. 292: 

Vt—Land Finance Corporation v. SL 
Johnsbury Wiring^ Co., 187 A. 824, 
100 vt 328. 

13 C.J. p 176 note 62. 

4ia Ark.—^Haley Neeley Co. v. Dun¬ 
lap, 288 S.W. 908. 172 Ark. 421. 
Tenn.—Bowen v. Bettis, Ch.App., 48 
S.W, 292. 

43. Iowa.—Borland v. Chicago, etc., 
R. Co., 42 N.W. 690. 78 Iowa 94. 

18 C.J. p 176 note 68. 

4A Kan.—SL Louis, eta, E. Co. v. 

Ransom. 29 Kan. 298. 

Tex.—Allen v. Hoxey, 37 Tex. 820. 

45. Neb.—^E>oescher v. Robinson, 271 
N.W. 784, 182 Neb. 299. 

48. Tex.—Simpson v. Johnson, Civ. 

App., 44 S.W. 1076. 

18 C.J. p 176 note 66. 

47. La.—Stevenson v. Unity Indus¬ 
trial Life Ins. Co., App., 155 So. 
271. ' 

13 C.J. p 176 nbtes 66, 67. 

OosUaTUUM to cure obJeotloiL to evl. 

Whto the evidence to prove a par- 


’ tlcular fact necessary to support the 
case Is held Incompetent at the hear¬ 
ing on the bill, by reason of the non- 
production of a paper or want of 
proof of Its loss, the court may, in 
Its discretion, order the cause to 
stand over, to enable the party to ex¬ 
hibit further'Interrogatories, for the 
purpose of making an exhibit of the 
paper or accounting for its nonpro¬ 
duction.—^Doe V. D6e, 37 N.H. 268. 

4a Tex.—Mattfleld v. Cotton, 47 S. 

W. 649, 19 Tex.Civ.App. 696. 

13 C.J. p 176 note 68. 

49, Tex.—Collins v. Boyd, Civ.App., 
69 S.W. 831. 

sa KaoL—Cherokee, eta. Coal, 'etc., 
Co. V. Wilson, 28 R, 178, 47 Kan. 
460.' 

61. Ala.—^McGee v. S. M. Freeman ft 
Son, 101 So. 644, 212 Ala. 81. 

6a Ga.—Loe v. Brown, 116 S.E, 809, 
165 Qa. 24—Metropolitan Life Ins. 
Co. V, Hale, 171 S.B. 806, 47 Ga. 
App. 674, conforming to answers 
170 S.B. 876. 177 Ga. 682. 

Idaho.—^Meservy v. Idaho Irr. Co., 
217 P. 696, 87 Idaho 227. 

S.C.—Herndon v. Southern Ry. Co., 
Ill S.E. 18, 118 S.C. 466. 

18 OJ. p 176 note 71. 
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5a Cal.—Chamberlain v. Chamber- 
lain, 806 P. 100, 114 CaLApp. 691. 
Ky.—Fidelity ft Deposit Co. of Mary¬ 
land v. Jones. 75 S.w:2d 1067, 366 
Ky. 181. 

Mo.—^Noah V. L. B. Price Mercantile 
Co., 281 S.W. 300, 208 MoApp. 149. 
Okl.—^Hanes v. Baker, 73 P.2d 148, 
181 OkL 146. 

Tex.—Merchants’ ft Manufacturers’ 
Inter-Insufance Alliance v. Han- 
• sen, ClvApp., 268 S.W. 267. 

Admlssloa of suppressed daposltloii 

On the admissions of depositions, 
containing important evidence for 
plaintiff, which had been suppressed 
before trial, whereby defendant was 
surprised, he should have been allow¬ 
ed to withdraw announcement of 
ready for trial.—Giles v. Tyson. Tex, 
ClvApp., 18 S.W.2d 462. 

64. Ga.—Metropolitan Life Ins. Co. 
V. Hale, 171 S.E. 806, 47 Ga.App. 
674, conforming to answers 170 S. 
B. 876, 177 Ga. .632. 

56i. Ark.—^National Life Op. v. 
Cook, 109 S.W.2d 679, 194 Ark! 794 
—Blajaton Co. of Delaware v. 
Burke, 38 S.W.2d 1086, 183 Ark. 797 
—Austin V. Hemphill, 282 S.W. 1, 
170 Ark. 946. 
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of which is anticipated by applicant,®® or the in- party is not entitled to a continuance on the ground 
troduction of which is reasonably foreseeable,of surprise because of the introduction of evidence 
although it has also been held that, where a party which is not material,®2 or merely because it is 
is taken by surprise, by the introduction of evi- inadmissible.®® A continuance will not be granted 
dence legally admissible, to establish facts not dis- in any case where the court is not satisfied that 
closed by the pleadings, he may, on a proper show- a different result would be likely to ensue on a 
ing, have a continuance.®® Similarly, one who, second trial,®^ or where it is not shown that ap- 
knows, or has full means of knowing, what evidence plicant will be able to produce additional evidence 
or contentions are likely to be introduced against to meet the evidence complained of,®® or that he 
him is not entitled to a continuance, in the absence has been misled and prejudiced.®® 
of any misleading act or declaration on the part of 

his adversary.®® Also, applicant’s knowledge®® or On the other hand, it has been held that a party 
constructive notice®^ of the matter complained of is entitled to a continuance where evidence is in¬ 
bars a continuance on the ground of surprise. A troduced which could not have been anticipated®"^ 

Qa.—Well V. Schoenberg, 187 S.E.|that the complaint alleged a direct, sour! R. Co., 126 S.W. 169, 141 A£o. 


842, 86 GktApp. 706. 

Ido.—^Mooney v. Monark Gasoline & 
Oil Co., 298 S.W. 69, 317 Mo. 1266— 
Heckfuss V. American Packing Co., 
App., 224 S.W. 99, c^orari quash¬ 
ed State ex rel. American Packing 
Co. V. Reynolds, 280 S.W. 642, 237 
Mo. 697. 

Wash-—American Cotton Oil Co. v. 

Davis, 224 P. 23, 129 Wash. 24. 

18 OJ. p 176 note 72. 

Vnder amended pleadlag* 

(IjaL—Forrest v. Pickwick Stages 
System, 281 P. 728, 101 Cal.App. 
426. 

6a Ark.—^National Life Ins. Co. v. 

Cook, 109 S.W.2d 679, 194 Ark. 794. 
57. Tex.—City of Ft Worth v. Ros¬ 
en, Civ.App., 208 S.W. 84, aJUrmed, 
ComA.pp., 228 S.W. 983. 

5a La.—Davis v. Mlllandon, 14 La. 
Ann. 808—^Hale v. New Orleans, 
18 La.Ann. 499. 

69. Ark.—Austin v. Hemphill, 282 S. 

W. 1, 170 Ark. 945. 

Mo.—Flack V. Wahl, 198 S.W. 66, 197 
MoJlpp. 10, certiorari quashed 
State ex reL Wahl v. Reynolds, 199 
S.W. 978, 272 Mo. 688. 

OkL—Hanes v.'Baker, 78 P.2d 14'8, 
181 Okl. 146. 

Tex.—Washington Fidelity Nat. Ins. 
Co. V. Smith, Clv.App., 80 S.W.2d 
413—City of Ft. Worth v. Rosen, 
ClvA.pp., 208 S.W. 84, affirmed, 
Com.App., 228 S.W. 938. 

18 aj. p 176 note 76. 

Nature of attacsk ou deed 
In ejectment where plaintlfC at¬ 
tacked deed on ground that it was 
Incomplete when signed, defendants, 
having anticipated an attack on the 
deed as a forgery, were not en¬ 
titled to a continuance to enable 
them to meet such attack.—^Loe v. 
Brown. 116 S.E. 809, 166 Oa. 24. 
Ohaaige of theory of ease 
In action for compensation for 
services, it was not error to refuse 
defendant a continuance on the 
ground that plaintiff changed the 
theory of his case at the trial, in 


contract, while the proof tended to 
show subsequent ratification of an 
unauthorized contract, where the 
contract rested on correspondence 
which defendant's counsel obtained 
in advance of the trial, some of the 
letters being written by defendant on 
its letter head, and others written by 
the alleged unauthorized agent, as 
indicated by both letter head and 
contents of the letters.—^North Amer¬ 
ican Union v. Oliphant. 217 S.W. 1. 
141 Ark. 846. 

The absence of latexTogatorles, or 
a motion to^ make the answer more 
definite and certain, among other cir¬ 
cumstances, Justifies denial of a con¬ 
tinuance to a plaintiff claiming sur¬ 
prise at the nature of defendant’s 
evldenca—American C!otton Oil Co. 
V. Davis, 224 P. 28, 129 Wash. 24. 

6(k Ark,—Missouri Pac. R. Co', v. 

’Foltz, 38 S.W,2d 61, 182 Ark. 941. 
Cal.—Wilbur v. Everhardy, 167 P. 
861, 176 Cal. 142. 

Mo.—^Edmunds v. Cochrane, App., 226 
S.W. 1007. 

61. Cal.—Wilbur v. Everhardy, 167 
P. 861, 176 Cal. 142. 

68. Ark.—Missouri Pac. R. Co. v. 

Berry, 241 S.W. 888, 164 Ark. 210. 
13 C.J. p 176 note 73. 

GSL Wash.—Quttslund v. Barton & 
Co., 266 P. 666, 148 Wash. 444. 
Siadomze of real party in fatereet 
In a suit by the assignee of the 
legal title of a chose in action, since 
defendant himself by cross-examina¬ 
tion developed the fact, inadmissible 
under the pleadings, that the holder 
held for the real party in interest, 
defendant was not 'entitled to a con¬ 
tinuance on the ground of surprise in 
that he had not examined the Jurors 
with respect to their acquaintance 
with the real party in interest— 
City of San Antonio v. Reed, Tex.Clv. 
App., 192 S.W, 649, error rel^sed. 
efci Ey.—BulEalo Coal Cre^ Min. 

Co. V. Troendle. 90 S.W. 622. 80 Ky. 
^ Law 740. , 

I Mo.—<!hildre8s v. Southwest Mla- 
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App. 667. 

6A Cal.—Chamberlain v. Chamber- 
lain, 300 P. 100, 114 Cal.App. 691. 
Tex.—^^Itna Life Ins. Co. v. Tlpps, 
Clv.App., 98 S.W.2d 876, error 
granted—^Merchants* & Manufac¬ 
turers' Inter-Insurance Alliance v. 
Hansen, Civ.App., 258 S.W. 267. 
Wash.—American Cotton Oil Co. v. 
Davla 224 P. 28, 129 Wash. 24.' 
Failure of a party to controvert 
the testimony alleged to constitute 
surprise, where the truth concerning 
the matter is presumably within his 
knowledge, Justifies the denial of a 
continuance in his favor.—Annitage 
V. Seaboard AJr Line Ry. Co., 164 S. 
E. 169, 166 S.C 21. 

ea Ark.-National Life Ins. Co. v. 

Cook, 109 B.W.2d 679, 194 Ark. 794. 
Ga.—Weil v. Schoenberg, 187 S,B. 

842, 86 GaJtpp. 706. 

Ill.—First Nat Bank v. Gerry, -195 
Ill.App. 618. 

Mo.—^McWhirt v. Chicago, etc., R. 
Co., 187 S.W. 880—^Edmunds v. 
Cochrane, App., 226 S.W. 1007— 
Flack V. Wahl, 198 S.W. 66, 197 
Mo.App, 10, certiorari quashed 
State ex reL Wahl v. Reynolds, 199 
S.W. 978, 272 Mo. 688. 

Tex.—Washington Fidelity Nat Ins. 
Co. V. Smith, Civ.App., 80 S.W.2d 
418. 

'V’a.—^Virginia Electric & Power Co. 

V. Jayne, 144 S.B. 638, 161 Va. 694. 
87. N.T.—Kyle v. Moran, 168'N.T. 
S. 686. 

18 C.J. p 177 note 80. 

Frodnotion of papers 
A continuance may be granted to 
either party by reason of surprise, 
brought about by the production of 
papers the exlstefioe of which mov¬ 
ant for the continuance could not 
reasonably have anticipated.—Lever- 
ett V. Tift, 64 S.E. 817, 6 aa.App. 80 
—13 aj. p 177 note 80. 

Befusal to moke aU^tloas flelhitts 
Where defendant moves to makie 
the complaint more definite and cer^ 
tain as to time and plaintiff avezs 
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from the pleadings®* or papers in the case,®* or 
where a party has been misled by a witness to 
rely on his testimony on a material points® A 
party may be surprised, so as to be entitled to a 
continuance, by the discovery of an alteration in a 
written instrument introduced in evidence.'^i 

An application for a continuance on the ground 
of surprise caused by the introduction of evidence 
is properly denied where such evidence is subse¬ 
quently withdrawn72 or excluded from the consid¬ 
eration of the jury.’^3 

§ 70. -Applicant’s Evidence, 

In the absence of unforeseen circumstances, an 
application for a continuance on the ground of surprise 
caused by applicant's evidence will ordinarily not be 
granted. 

It is largely within the discretion of the court 
to grant or refuse an application for a continuance 
on the ground of surprise occasioned by the fact 
that a party’s own witness has testified contrary 
to the reasonable expectations of applicant.'^^ A 


party is conclusively presumed to be familiar with 
the testimony to be given by his own witnesses, 
and, in the absence of any unforeseen circum¬ 
stances,a continuance requested on this ground 
will usually be denied.'^® Continuances have been 
held properly denied where it did not appear that 
other evidence could be obtained in place of evi¬ 
dence of a witness refusing to testify after agree¬ 
ing to,^'^ or in the place of evidence of witnesses 
who, if called, will presumably testify contrary 
to prior expectations.^* A party cannot be sur¬ 
prised so as to be entitled to a continuance by tes¬ 
timony elicited from his own witness on cross- 
examination.'^* 

§ 71. Amendment of Adversary’s Pleading 

As a general rule any substantial amendment of the 
pleadings which operates as a surprise to the opposite 
party to his prejudice may be ground for continuance. 

It is generally held that, while any substantial 
amendment of the pleadings which operates as a 
surprise to the opposite party,*® who has not been 


that a more definite time Is to him 
unknown, and where on trial plaln- 
ti£C Introduces evidence Identifying 
the time, defendant is entitled to a 
continuance to obtain witnesses.— 
Missouri Pac. E. Co. v. Burrow, 116 
S.w.2d 262, 195 Ark. 980, 116 A.L.R. 
1071. 

ea La.—Black, Rogers & Co. v. 

Wbst Monroe Ins. Agency, App., 

. 168 So. 601. 

18 C.J. p 177 note 77. 

VsjdaiLoe between pleading and 
proof may be a ground for continu¬ 
ance, If requested.—^National Cash 
Register Co. v. Holt, Ark., 101 S.W.2d 
441. 

93. U.S.—Le Roy v. Delaware Ins. 
Co., Pa-, 16 P.Cas.No.8,270; 2 Wash, 
C.C. 228. 

Injuries not mentloaed In answers 
to Interrogatories.—Walsh v. Wy¬ 
man Lunch Co., 188 N.B. 889, 244 
Mass. 407. 

7D. Ga.—^Maynard v. Cleveland, 76 
Ga._ 62. 

WasK—etraw-Hlsworth Mfg. Co. v. 

Cain, 65 P. S21, 20 Wash, 861. 

IS C.J. p 177 note 79. 

Contradictions warranting oontlniu 
race 

(1) Testimony dlfCerent from that 
given in deposition, where witness 
stated that his testimony was er¬ 
roneously reported in deposition.— 
Noah V. L. B. Price Mercantile Co., 
281 S.W. 800, 208 Mo.App. 149. 

(2) Testimony materially different 

from that given at an Inquest.— 
Robinson v. Hawkeye Commercial 
Men’s Aas’n. 171 N.W. 118, 186 Iowa 
769. . . 


71. Cal.—Hastings v. Hastings, 81 
CaL 96. 

La.—Black, Rogers & Co. v. West 
Monroe Ins. Agency, App., 153 So. 
601. 

72. Wls.—Congar v. Galena, etc., R. 
Co., 17 Wls, 477. 

After continuance allowed 

(1) If a continuance has been al¬ 
lowed previous to withdrawal of 
evidence which causes surprise, the 
order may he revoked and the trial 
proceeded with.—Gulllford v. Mc- 
Qulllen, 89 P. 927, 75 Kan. 464. 

(2) Setting aside of order of con¬ 
tinuance generally see Infra 9 103. 

73. U.S.—ridellty, eta, Co. v. L. 
Buckl, eta, Lumber Co., Fla., 23 
S.Ct. 582, 189 U.S. 136, 47 L.Ed. 
744, afiOLrmlng 109 F. 898, 48 CG 
A. 486. 

Pa.—Haun v. McCabe, 162 A. 906, 808 
Fa. 481. 

74b Ky.—Kentucky Distilleries, eta, 
Co. V. Wells. 148 S.W. 875, 149 
Ky. 276. 

Mo.—Childress v. Southwest Mis¬ 
souri R. Co., 126 S.W. 169, 141 Mo. 
App. 667. 

75. Where a witness Is Intozloated 
on hie examination at the trial, the 
proper practice is to move for a 
postponement on the ground of sur¬ 
prise.—Shipp V. Suggett, 9 B.Mon.. 
Ky., 6. 

76L Ga.—i.Sltna Ins. Co. v. Sparks, 62 
Ga. 187. 

T€X.-r-Dempsey v. Taylor, 23 S.W. 

220, 4 Tex.ClvJLpp. 126. 

13 C.J. p 177 note 88. 

,77. Ark.—^Interstate Business Men’s 
' Aca Ass’n v. Adams, 13 S.W.2d 
691. 178. Ark. 856.. . 
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78. Tex.—Smith v. Triplett, Civ. 
App.: 83 SW.2d 1104. 

79. Tex.—Galveston, H. & S. A. Ry. 
Co. V. Brewer, Clv.App., 4 S.W.2d 
820, error refused. 

80. Aria.-Fidelity & Deposit Co. of 
Maryland v. Ware, 53 P.2d 415, 47 
Ariz. 12. 

Ark.—Missouri Pacific Transp, Co. v. 

Williams, 109 S.W.2d 924. 

Ga.—Simon v. Meyers, 68 Ga. 74. 
Ind.—Chicago, T. H. & S. B. Ry. Co. 

V. Collins, 142 N.B. 634, 82 Ind.App. 
41, modified on other grounds on 
rehearing 148 N.B. 712, 82 Ind.App. 
41. 

Me.- 7 -Charlesworth v. American Ex¬ 
press Co., 103 A. 358, 117 Ma 219. 
Mo.—Rolleg V. Iiofton, APP., 230 S. 

W. 330. 

N.D.—Continental Supply Co. v. Syn¬ 
dicate Trust Co., 202 N.W. 404, 62 
N.D. 209. 

Okl.—American Trust Co. v. Walker, 
246 P. 883, 117 Okl. 166—Bly v. 
Poole, 159 P. 611, 60 Okl. 77. 

S.C.—Jordan v. Jordan, 125 S.B. 910, 
130 S.C. 330. 

Tex.—^Vaughan v. John Hancock Mut 
Life Ins. Co., Civ.App., 61 S.W.2d 
189, error refused—Patek v. Su¬ 
preme Lodge of Slavonic Benev. 
Order of State of Texas, Clv.App., 
62 S.W.2d 778—City of Wichita 
Falls V. Lipscomb, Clv.App., 60 
S.W.2d 867, error refused—Wil¬ 
liams V. Flowers, CIvApp., 266 S. 
W. 1020. 

13 C.J. p 167 notes 80. 81. 

-Absence of surprise as ground of 
[ refusal see Infra 9 78. 

[ Aanendmeut during trial 
I Where an amendment to pleadings 
|.ls. mada In^the jaaldstof a trial, rals- 
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guilty of any lack of diligence,*^ usually entitles 
him to a continuance, the mere fact that a pleading 
is amended does not of itself entitle the opposite 
party to a continuance as a matter of course.*^ 

The granting of a continuance on the ground of 
surprise caused by the amendment of pleadings is 
largely within the discretion of the court, and this 


discretion will not be disturbed unless it appears 
that it has been abused.88 

Prejudice. One of the important considerations 
in the matter of granting or refusing a continu¬ 
ance is whether applicant would be prejudiced by 
a refusal.®* Thus it must appear that applicant 
cannot safely proceed with the trial,8® or is less 


Ing important new Issues, the court 
should not on a motion for a con¬ 
tinuance on the ground of surprise, 
hold the party to a very strict and 
formal showing, where the claim is 
made in apparent good faith.—Flint 

V. Atlas Mut. Ins. Co., 112 N.W. 1, 
134 Iowa 531. 

Barly role 

(1) According to early dedalons 
in some Jurisdictions, and under some 
early statutes, a party was entitled 
to a continuance whenever a sub¬ 
stantial change or amendment of 
his opponent's pleadings was made. 
—Davis V. Davis, 82 Miss. 818—13 
C.J. p 167 notes 78,‘ 79. 

(2) The withdrawal of a demurrer 
to a plea and the filing of a replica¬ 
tion are within the spirit If not the 
letter of the rules and statutes per¬ 
taining to continuances following 
the amendment of a pleading, and 
entitle the adverse party to a con¬ 
tinuance. 

Ind.—Taylor v. Heffner, 4 Blackf. 887. 
Mo.—Dempsey v. Harrison, 4 Mo. 267 
—Risher v. Thomas, X Mo. 789. 

81. Tex.—Indiana Silo Co. of Tex¬ 
as v, Blgham, Clv.App., 228 S.W. 
274. 

SS. Kan.—Macy v, City of Rosedale, 
211 P. 131, 112 Kan. 342. 

N.J.—Edwards v. National Window 
Glass Jobbers' Ass’n, Ch., 68 A. 527. 
S.D.—Simmons v. Leighton, 244 N. 

W. 888, 608 S.D. 624. 

Tex.—Continental Paper Bag Co. v. 
Bosworth, ConuApp., 276 S.W. 170, 
denying rehearing 269 S.W. 83, 
which affirmed, Clv.App., 216 S.W, 
126—Gulftex Drug Co. v. Schach- 
ter, Civ.App., 110 S.W.2d 1220— 
Georgia Casualty Co. v. Campbell, 
Civ.App., 266 S.W. 864—FarreU v. 
Gilbert, Civ.App., 246 S.W. 776. 

W. Va—Wood & Brooks Co. v. D. E. 
Hewitt Lumber Co., 109 S.B. 242, 
89 W.Va. 264, 19 A.L.R. 467— 
Adams V. Adams, 92 S.H. 463, 79 W. 
Va. 646. 

13 C.J. p 167 note 80, p 168 note 82. 

Amendment onxing failure to state 
oanse 

Even if a petition stated no cause 
of action before the amendment, de¬ 
fendant would not be entiUed to a 
continuance, as of coursa—^Peterson 
V. Metropolitan St. R. Co., Ill S.W. 
37. 211 Mo. 498. 

Votioe of intention to move for an 
amendment does not warrant a con¬ 
tinuance. if, in, ikct the ijarty, fails 


to carry out his intention.—^Paxon 
V. Schoenberg, 100 Pa.Super. 373. 

lA Oklahoma, under a statute pro¬ 
viding that a cause shall stand for 
trial whenever the issues shall have 
been made up for a period of ten 
days, when the issues have once been 
fully made up by a filing of plead¬ 
ings or failure to file theno, the pro¬ 
vision of the statute has spent its 
force, and thereafter any change in 
the issues caused by filing of a new 
or amended pleading, by leave of 
court or consent of parties, does not 
by reason of such action, necessarily 
work‘a delay of a trial.-Wiley v. 
Bartlett Mortg. Co., 7 P.2d 162, 164 
Okl. 149—Wood V. Freeman, 269 P. 
1091,132 Okl. 169—Lynch v. Peterson, 
216 P. 617, 91 Okl. 28—Harn v. Mis¬ 
souri State Life Ins. Co., 178 P. 214, 
70 Okl. 120—Chicago, Rock Island & 
Pacific Railway Co. v. Pitchford, 143 
P. 1146, 44 Okl. 197. 

83. tl.S.—George v. Wiseman, C.C,A. 
Kan., 98 F.2d 923—Western Coal 
& Mining Co, v. McCallum, Ark., 
237 F. 1008, 161 C.C.A, 66. 

Ala.—^Unlon Indemnity Co. v. Web¬ 
ster, 118 So. 794, 218 Ala. 468. 
Ark. — Augusta Cooperage Co, v. 
Plant 269 S.W. 12, 168 Ark, 49. 
D.C.—Washington Ry. & Electric Co. 

V. Scala, 45 App.D.C. 484, affirmed 
37 S.Ct 664, 244 H.S. 680, 61 L.Ed. 
1360. 

Ga.—Horton v. Stone, 128 S.E. 862, 
158 Ga, 499—Wiliams v. Green, 126 
S.E. 876, 38 GaJlpp. 254. 

Ind.—Lavene v. Friedrichs, 116 N.B. 
324, 186 Ind. 883, rehearing denied 
116 N.E. 421, 186 Ind. 383. 

Iowa.—Wolfe v. Decker, 266 N.W. 4, 
221 Iowa 600. 

Kan.—Cox v. Gibson, 262 P. 1080, 125 
Kan. 76—^Macy v. City of Rosedale, 
211 P. 181, 112 Kan. 842. 

Ky.—Bullock v. Toung, 67 S.W.2d 
941, 252 Ky. 640 — Honaker v. 
Crutchfield, 57 S.W.2d 602, 247 Ky. 
495. 

Minn.—Peterson v. Parvlainen, 219 N. 

W. 180, 174 Minn. 297—Guhl v. 
Warroad Stodk Grain & Produce 
Co., 179 N.W. 664, 147 Minn. 44— 
Sundin.v, County Fire Ins. Co. of 
Philadelphia, 174 N.W. 729, 144 
Minn, 100. 

Mo. — Berberet v. Electric Park 
Amusement Co., 276 S.W. 36, 810 
Mo. 656—Simon v. .S. S. Kreage 
, Co., App., 108 S.W.2d 628—Piokrel 
.Vi Pickrel, App., 86 S.W.2d 336— 
State ex reL .Harris v. American 
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Surety Co. of New York, App., 80 
S.W,2d 264—State ex rel. Stanley 
V. American Surety Co. of New 
York, App., 80 S.W.2d 280. 

OKL—Cimarron Valley Pipe Line Co. 
V. Holmes, 78 P.2d 408, 182 OkL 
460—Seldenbach’s, Inc., v. Mur¬ 
dock. 68 P.2d 92, 180 OkL 86. 

Pa. — Romanowakl v. Morganstein, 
170 A. 379, 111 Pa.Super. 443. 

Tex.—Shell Pipeline Corporation v. 
Guthrie, Civ.App., 21 S.W.2d 710— 
Texas Utilities Co. v. Clark, Civ. 
App., 269 S.W. 963—Georgia Cas¬ 
ualty Co. V. CampbelL Civ App., 266 
S.W. 864—Osage Oil & Refining 
Co. V. Lee Farm Oil Co., Civ.App., 
230 S.W. 618, error refused. 
Wash—Lampe v. Jacobsen, 90 P. 
654, 46 Wash. 533. 

W.Va.—^Rubenstein v. Metropolitan 
Life Ins. Co., 190 S.B. 681. 

IS C.J. p 169 note 90. 

8*. U.S.—Federal Life Ins. Co. v. 
Rascoe, C.C.ATenn., 12 F.2d 693, 
certiorari denied 47 S.Ct 112, 273 

U. S. 722, 71 L.l!d. 869—Springsteen 

V. Lewis, Alaska, 269 F. 618, 171 C. 
C.A 14. 

Ala-—Union Indemnity Co. v. Web¬ 
ster, 118 So. 794, 21$ Ala. 468. 
Ark. — Augusta Cooperage Co. v. 

Plant 259 S.W. 12, 163 Ark, 49. 

Ky.—^Provident Life & Accident Ins. 
Co. V. Hancock. 282 S.W. 1104, 214 
Ky. 142—Fugate v. Walker, 265 S. 

W. 831, 204 Ky. 767. 

Mo.—Given v. Midwest Paving Co., 
53 S.W.2d 23. 

Mont—Callan v. Ham pie, 236 P. 650, 
73 Mont 321—Enterprise Sheet 
Metal Works v. Schendel, 208 P. 
933, 63 Mont 629. 

Tenn.—Bast End Tire & Oil Co. v. 

Mallory, 2 Tenn.App, 101. 

Tex.—J. M. Huber Petroleum Co. v. 
Yake, CivApp., 121 S.W.2d 670— 
Cheney v. Cheney, CivApp., 82 S. 
W.2d 1024, error granted—Cun¬ 
ningham V. Sftate ex rel Shook, 
Civ.App., 79 S.W.2d 180, error re¬ 
fused—Anlol v. Anlol, CivApp., 62 
S.W.2d 668, affirmed 94 S.W.2d 426, 
127 Texi 676 — City of Wichita 
Falls V. Lipscomb, CivApp., 50 S. 
W.2d 867, error refused—City of 
Beaumont v. Dougherty, Clv.App., 
298 S.W. 681, affirmed, ConouApp., 9 
S.W.2d 1030. 

13 C.J. p 168 note 87. 

8S. S.D.—Simmons V. Leighton, 244 
N.W. 888, 60 S.D. 624. 

Wash—Lampe v. .Jacobsen, 90 P. 664, 
46 .Wash. .633. ..... . 
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prepared to do so in consequence of the amendment 
as allowed than if the amendment had been de¬ 
nied, * 8 as where different or additional evidence, 
otherwise unnecessary, is required to meet the 
amendment.87 It must also appear that he has 
a meritorious, defense to the claim shown by the 
new matter as well as the original pleading,*® and 
that he can produce evidence tending to defeat re¬ 
covery based on the new matter.*® The withdrawal 
of the motion to amend or the allegations com¬ 
plained’ of as constituting surprise ordinarily justi¬ 
fies refusal of a continuance.®® 


§ 72. -Materiality of Amendments 

In order for an amendment to the pleading to war¬ 
rant a continuance it must be material, cperating to the 
prejudice of the opposing party. 

In order for an allowance of an amendment to 
the pleadings to constitute ground for a continu¬ 
ance it is generally required that the amendment 
be material®^ or substantial,®* as where it changes 
the form of action or injects a new cause of ac¬ 
tion,®* or raises a new issue going to the merits 
of the controversy,®* which operates to the preju- 


86. Ga.—Ledbetter v. McWilliams, 
16 S.B. 684, 90 Ga. 48—Central of 
Georgia Ry. Co. v. Lindsey, 110 S. 
E. 636, 28 Ga-App. 198. 

Mo.—Rolleg V. Lofton, App., 280 S. 
W. 830. 

Tex.—^Phoenix Assnr. Co., Limited, of 
London V. Apelt, ClvApp., 81 S.W. 
2d 1053. 

18 C.J. p 188 note 84. 

87. Ky.—^Provident Life & Accident 
Ins. Co. V. EEancock, 282 S.W. 1104, 
214 Ky. 142. 

Mo.—Simon v. S. S. Eresge, App., 103 
S.W.2d 623. 

Tex.—City of Brownsville v. Crixell, 
CIV.APP., 276 S.W. 480. 

W.V-a.—^Phenlx Fire Ina Co. v. Vir¬ 
ginia-Western Power Co., 94 S.EJ. 
872. 81 W.Va. 298. 

18 C.J. p 169 note 88. . 

Addltlciial evldeiLoa available 
Where the additional evlclence re¬ 
quired is merely the testimony of a 
witness who has already tesUfled, 
and it is not shown that he could 
not be recalled, and leave to recall 
him is not asked, defendant Is not 
entitled to a continuance.—Wolfe v. 
Johnson. 38 NJl. 886, 162 Ill., 280, 
affirming 46 Ill.App. 122. 

88: Ark.—Augusta Cooperage Co. v. 

Plant. 269 S.W, 12, 168 Ark. 49. 
Ga.—Central of Georgifi Ry. Co. v. 
Lindsey, 110 S.E. 686, 28 Ga.App. 
198. 

13 C.J. p 168 note 85. 

89. U.S. — Springsteen v. Lewis, 
Alaska, 269 F. 618, 171 GCJL 14. 
Tenn.—Bast Bnd Tire & Oil Co. v. 

Mallory, 2 TenzuApp. 101. 

Tex.—Citizens’ Mut Life Ins. Ass’n 

V. Miles, CivJ^p., 77 B,W.2d 717 
—City of Wichita Falls v. Lips¬ 
comb, ClvA.pp., 60 S.W.2d 867, error 
refused—National Life St Accident 
Ins. Co. V. Hines, ClvApp., 50 S. 

W. 2d 364—Western Union Tele¬ 
graph Co. V. Hicks, Clv.App., 47 S. 
W.2d 466, error refused—Georgia 
Casualty Co. v. Campbell, ClvAiPp., 
266 S.W. 854. 

18 C.!*. p 168 note 87 [aj. 

rzobabUity 

“A boBtlnuanoe> will not he grant¬ 
ed on the mere possibility that plain- 


[tlfC might have obtained such evi¬ 
dence, there ought to be at least a 
probability of its being able to do 
so."—Georgia Casualty Co. v. Camp¬ 
bell, TexCiv.App., 266 S.W. 864, 856. 
9a Pa.—Westgate v. Brie R Co., 2 
Pa.Dist & Co. 490. 

Wash.—Qultslund v. Barton & Co., 
266 P. 666. 143 Wash. 444. • 

13 C.J. p 169 note 89. 

91. U.S.—U. S. V. De Armond, CCA. 
Mo., 48 F.2d 466. 

Ark.—Stroud v. American Nat Bank 
of Rogers, 260 S.W. 626, 168 Ark. 
605. 

Ky.—Commonwealth Life Ins. Co. v. 

Brandon. 97 S.W.2d 2, 266 Ky. 434. 
Mo.—Given v. Midwest Paving Co., 
63 S.W.2d 23—Simon v. S. S. 
Kresge, App., 108 S.W.2d 628— 
PIckrel V. Fickrel, App., 86 S.W.2d 
336. 

Tex—Cunningham v. State ex rel. 
Shook, CIv.App., 79 S.W.2d 180, er¬ 
ror refused. 

W.Va—Pancake v. Hite, 142 S.B. 618, 
106 W.Va 866. 

18 CJ. p 169 notes 98, 94. 

"A defendant should never be re¬ 
quired to proceed to the trial of a 
case where the pleadings are so ma¬ 
terially changed as to require new 
pleadlpgs and other or different tes¬ 
timony.” — City of Brownsville v. 
Crixell, TexCivAjip., 275 S.W. 430. 

Although not oonstttntliig a new 
cause of action, an amendment em¬ 
bodying allegations of material facts 
furnishes grounds for a continuance, 
where the other necessary elements 
are present—City of Wichita Falls v. 
Lipscomb, TexCiv.App., 50 S.W.2d 
867, error refused. 

98. Mo.-^imon v. S, S. Kresge, 
App.. 103 S.W.2d 623. 

Tex—^Indiana Silo Co. of Texas v. 

Blgham, Civ.App., 228 S.W. 274. 

93. Ark.—Stroud v, American Nat 
Bank of Rogers, 260 S.W. 626, 168 
Axk. 606. 

Ky. —^Runyon’s Adm’x v. Runyon, 36 
S.W.2d 894, 237 Ky. 641. 

Tex—Galveston, H. & S. A. Ry. Co. 
V. Brewer, Civ.App., 4 S.W.2d 820, 
error refused—City of Brownsville 
V. Crixell, C1V.APP., 276 S.W. 410. 
18 CJ. p 172 note 16. 
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Right not absolute when party In 
court 

"After a defendant has been cited 
on the original petition and has ap¬ 
peared and answered, an amendment 
may be allowed which sets up an ad¬ 
ditional cause of action or which 
changes the character of the cause of 
action without the mere filing of it 
of Itself, operating- to require a 
continuance." -■Farrell v. Gilbert, 
TexCiv.App., 246 S.W. 776, 777. 

Oaue outside of court’s Jurisdiction 
The allowance of an amendment 
setting up a cause of action outside 
the court’s Jurisdiction is ground for 
a ^continuance.—Jacobsen v. Brown, 
TexClvA.pp., 106 S.W.2d 1108, error 
dismissed. 

94. Ala.—Roberts v. Kemp. 118 So. 
666, 218 Ala. 350. 

Ga.—Sutton v. Ford, 118 S.B. 747, 
165 Ga. 863. 

Ill.—Auschwitz V. Wabash Ry. Co., 
178 N.B. 408, 846 lU. 190, revers¬ 
ing 259 m.App. 116. 

Ind.—Cleveland, C., 0. Sb St. L. Ry. 
Co. V. Locke, 128 N.B, 814, 71 Ind. 
App, 85. 

Iowa.—Newland v. G. McClelland ft 
Son, 260 N.W. 229, 217 Iowa 668— 
Fits V. Forbes, 226 N.W. 117, 20,8 
Iowa 970. 

Ky.—Commonwealth Life Ins. Co, v. 
Brandon, 97 S.W.2d 2, 265 Ky. 434 
—Runyon’s Adm’x v. Rupyon, 36 S. 
W.2d 894, 287 Ky. 641—Fugate v. 
Walker, 266 S.W. 831, 204 Ky. 767. 
Minn.—Peterson v. Parvlalnen, 219 N. 

W. 180, 174 Minn. 297. 

Mont—Liston v, Reynolds, 223 P. 
607, 69 Mont 480. 

Mo.—State ex reL Stanley v. Amer¬ 
ican Surety Co. of New York, App., 
80 S.W.2d 260, followed lu State ex 
reL Harris v. American Surety Co. 
of New York, App., 80 S.W.2d 264. 
Tex—Blakenly v. Johnson County, 
Clv.App., 268 S.W. 388—Kansas 
City, M. ft O. Ry. Co. of Texas v. 
James, ClxApp., 190 S.W, 1186. 

18 C.J. p 172 note 16. 

Denial hold proper 
U.S.—^Federal Life Ins. do. v. Raa- 
coe, CCjATenn., 12 F.2d 698, cer 
tlorari denied 47 S.Ct 112, 273 U. 
S. 722, 71 L.Bd. 869. 
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dice of the opposite party.®® A continuance should 
not be allowed for merely formal or immaterial,®® 
or unimportant,or uimecessary®® amendments, or 
amendments which by their nature are not cal¬ 
culated to surprise or cause prejudice to the ad¬ 
verse party.®® On the other hand, even a technical 
or immaterial amendment warrants a continuance 
where its allowance actually surprises and preju¬ 
dices the opposing party.l 

Striking out part of causes of action. Where 
several causes of action are set forth in a petition, 
or the same cause of action is set forth in different 
paragraphs, the striking out of any of the causes 
of action or paragraphs is not an amendment which 
will authorize a continuance, even though the op¬ 
posite party is surprised, where it is not shown that 
such surprise was detrimental to him.® 
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§ 73. -Absence of Surprise as Ground of 

Refusing Continuance 

An amendment of an adversary’s pleading Is no 
ground for a continuance If It does not operate as a 
surprise to the applicant. 

It is a well established rule that an application 
for a continuance based on an amendment of the 
adversary’s pleadings is properly denied where it 
does not appear that the amendment operates as a 
surprise to applicant,® or where it affirmatively ap¬ 
pears that applicant had actual knowledge of the 
facts alleged in the amendment^ There is no sur¬ 
prise constituting a ground for a continuance where 
the subject matter of the amendment is, or has been 
treated by the parties as being, in issue,® or where 
the matter claimed to cause surprise is proper de¬ 
fensive matter to' a new issue brought into the case 
by applicant.® 


Ark.—Stroud v. American Nat Bank 
of Rogers, 260 S.W. 626. 168 Ark. 
606. 

Iowa.—Fit* V. Forbes, 226 N.W. 117, 
208 Iowa 970. 

Ky.—House of Dltectorles v. Lane 
Directory Co., 206 S.W. 475. 182 
Ey. 384. 

Tex.—FarreU v. Gilbert CivApp., 246 
S.W. 776. 

Chrani of oontbuumoe lield proper 
Del.—Catlin v: Oak Grove Co., 106 
A 666. 7 Boyce 234. 

9S. Wash.—^Trotter v. Williams, 8 
P,2d 980, 167 Wash. 161. 

SOL Ean.—State Bank of Downs v. 

Abbott 179 P. 326, 104 Ean. 344. 

13 C.J. p 169 note 94. 

BflvetUloatloa of aa answer does 
not entitle plaintiff to a continuance. 
—State Bank of Downs v. Abbott su¬ 
pra. 

Alleging listing of note for taxa- 
tlon, after all the evidence is In, does 
not entitle defendant to a continu¬ 
ance.—^I^e 'v. Bryant 180 S.B. 773, 
144 Va. 782. 

97. Mo.—Pickrel v. Plckrel, App., 86 
S.W.2d 836. 

9a Ind.—Cleveland, C., C. & St L. 
Ry. Co. V. Locke, 123 KB. 814, 71 
Ind.App. 36. 

Mo.—Haggard v. Union Depot Bridge 
& Terminal R. Co., 266 S.W. 783, 
302 Mo. 19—Groo v. Sanderson, 235 
S.W. 177, 208 Mo.App. 628. 

Va.—Danville, etc., R. Co. v. Brown, 
18 S.B. 278, 90 Va. 840. 

Assignment of note 
The amending of the declaration in 
a suit on a sealed note hy inserting 
an averment that the maker, defend¬ 
ant had had notice of Its assignment 
to plaintiff is unnecessary and Is no 
cause for contlnuanca—^Helms v. 
Sisk, 8 Blackf., Ind., 603. 

Iiumillcleni defense 
An amendment which Is wholly In¬ 


sufficient to create even a pro tanto 
defense Is not grounds for a con- 
tlnuanca—Fannon v. Ball, 269 S.W. 
73, 202 Ey. 222. 

99. U.S.—U. S. V. De Armond, C.CLA. 
Mo., 48 F.2d 465. 

W.Va.—Adams v. Adams, 92 8.R 468, 
79 W.Va. 546. 

13 C.J. p 169 note 94. 

1. Va.—Dean v. Dean, 95 S.B. 431, 
122 Va. 618. 

Tex—Jacobsen v. Brown, Clv.App., 
106 S.W.2d 1108, error dismissed. 

9. Ey.—Branshaw v. Berry, 2 Ey.L. 
58, 10 Ey.Op. 918. 
mseontlntuuioe of a oouut in a 
declaration is not an amendment of 
the declaration so as to come within 
a statute providing that when 
amendments are made, the adverse 
party shall have time allowed him. In 
the court’s discretion, to prepare to 
support his cause on the state of the 
proceeding so* amended.—Smith v. 
Sullivan, 20 App.D.a 653—Crandall 
V, Lynch, 20 App.D.a 78. 

& U.S.—George v. Wiseman, C.C.A 
Ean., 98 F.2d 928. 

Ala.—Union Indenonlty Co. v. Web¬ 
ster, 118 So. 794, 218 Ala. 468— 
Roberts v. Eemp, 118 So. 656, 218 
Ala. 850. 

Ga.—Manry v. Williams Mfg. Co., 
166 S.B. 222, 45 GeuApp. 888—Gulf 
Refining Co. v. Miller, App., 114 S. 
B. 227, transferred 108 S.B. 28, 151 
Ga. 727. 

Ill.—See Shreffler v. Fuller, 208 HL 
App. 680—Ferrell v. Southern 1111- i 
nolB Ry. & Power Co., 206 III App. 
169. 

Iowa.---BaIm r. Nunn, 19 N.W. 810, 
63 Iowa 641., 

Ey.—Louisville, etc., B. Co. v. Tug¬ 
gle, 152 S.W. 270, 151 Ey. 409. 
Mont — Enterprise Sheet Metal j 
Works V. Schendel, 208 P. 988, 68 
Mont 629. i 


N.C.—^Dockery v. Falrbanks-Morse & 
Co., 90 S.B. 601,' 172 N.G 529. 
N.D.—Pollock V. Jordon, 132 N.W. 
1000, 22 N.D. 132, AniLCas.l914A 
1264. 

S.D.—Simmons v. Leighton, 244 N.W. 

888, 60 S.D. 524. 

13 aj. p‘l70 note 95. 

Where aeoessaxy wltBesses sze on 
hand, a refusal to grant a continu¬ 
ance because of surprise is not an 
abuse of discretion.—^Peterson v. 
Parvlalnen, 219 N.W. 180, 174 Minn. 
297. 

4. IlL—Jenkins v. Lahey, 216 IlL 
App, 618. 

Mo.—Roy V. Eansas City, 224 S.W. 

182, 204 Mo.App. 332. 

Tex—Indemnity Ins. Co. of North 
America v. Garsee, Clv.App., 54 S. 
W.2d 817. 

Al le gin g notloe to defendant 
Amending a petition so as to al¬ 
lege the giving of notice to defend¬ 
ant city does not require a continu¬ 
ance, where the city concedes receipt 
of the notice.—City of Beaumont v. 
Dougherty, TexCIv-App., 298 S.W. 
681, affirmed, Com.App., 9 S.W.2d 
1030. 

5. Ala.—Roberts v. Eemp, 118 So. 
666, 218 Ala..360. 

IIU—^Moshler v. Enox College, 82 HI. 
166. See Ferrell v. Southern IIll- 
uols Ry. & Power Co., 206 UlApp. 
169. 

Ey.—Louisville, etc., R. Co. v. Tug^ 
gle, 162 S.W. 270, 161 Ey. 409. 

13 C.J. p 171 note 4. 

Failure to - object to testimony 
I supporting the allegations contained 
I in the amendment precludes a claim 
I of surprise.—Greer v. Richards* 
Adm’r, 116 S.W.?d 668, 278 Ey. 91. 
a Tex—^Freeman & Browne v. Die- 
tert Bros., Civ.App., 258 S.W. 844 
—Commonwealth Bonding’ Ss Cas¬ 
ualty Ins. Co.' V. Bryant, CtriApp., 
186 S.W. 979, reversed on other 
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Where the original pleadings are full enough to 
put the adverse party on notice, or to give him a 
reasonable premonition, as to the matter embraced 
in the amendment and the likelihood of its being 
raised oh or before the trial, the amendment is no 
cause for a continuance on the ground of surprised 
Thus, where evidence of the facts alleged in a trial 
amendment is admissible under the original plead¬ 
ing, a refusal of a continuance asked for on the 
ground of surprise is not error.* Similarly the fil¬ 
ing of an amendment is not matter of surprise war¬ 
ranting a continuance, where it merely sets forth 
in more detail the matters alleged in the original 
pleading;* or states such matters in a different 
manner or where the matter set up in the amend¬ 
ed pleading is identical with that disclosed by the 
affidavit which accompanied the’original declara- 
tion,ii or by the bill of particulars,^* or by an¬ 
swers to applicant’s interrog;atories.i* No continu¬ 
ance on the ground of surprise should be granted 
where the effect of the amendment is merely to 
put the case exactly where the opposite party claims 


it should be,^^ as where the amendment is allowed 
to cure a defect which has been relied on by the ’ 
opposite party to defeat the pleading,^* although 
the contrary has been held in the case of an amend¬ 
ment for the purpose of taking the case out of the 
statute of frauds.^® 

Notice of amendment. While it has been held 
that the fact that plaintiff informed defendants 
of an intended amendment in time for them to 
have prepared to meet it is no reason for refusing 
defendants a continuance, where the amendment is 
material, defendants being bound only to prepare 
to meet the issues made by the pleadings,it is 
the more general rule that, when a party receives 
notice of an amendment he is thereby put on in¬ 
quiry for evidence to meet it.^* A defendant can¬ 
not claim surprise where it appears that he an¬ 
ticipated plaintiff’s amendment, and had witnesses 
present to contest the complaint as amended.^* 
Where, however, a party has had no notice of an 
intended amendment and the same operated as a 


grounds 240 S.W. 898, 113 Tex. 
21-—Houston, etc.-, R Co. v. Lemalr, 
119 S.W, 1162, 66 Tex.Clv.A.pp. 287. 

7. Art—Stroud v. American Nat, 
Bank of Rogers, 260 8.W. 626, 168 
Ark. 506. 

CaL—Hartnett v. Wilson, 161 P. 281, 
31 CalApp. 678. 

Iowa,—Annspach v. Llttler, 268 N.W. 
120, 217 Iowa 787—Balm v. Nunn, 

. 19 N.W. 810, 63 Iowa 641. 

Minn.—Sundln v. County Fire Ins. 
Co. of Philadelphia, 174 N.W. 729, 
144 Minn. 100, 

N.D.—Pollock V. Jordon, 132 N.W. 
1000, 22 N.D. 132, Ann.Ca8.1914A 
1264. 

Tex.—Cunningham v. State ex rel 
Shook, Clv.App., 79 S.W.2d 180, 
error refused—^North River Ins. Co. 
V. Rlppy, Clv.App., 23 S.W.2d 863. 
IS aj. p 170 note 96. 

8. CaL—Hartnett v. Wilson, 161 P. 

281, 81 Cal.App. 678. ' 

Ind.—Cleveland, C., C. & St L, Ry. 
Co. V. Locke, 123 N.B. 814, 71 Ind. 
App. 85. 

Iowa.—Anspach v. Llttler, 258 N.W. 
120, 217 Iowa 787, 

Ky .—Greer v. Richards’ Adm'r, 116 
S.W.2d 668, 273 Ky. 91. 

Mich.—Yagunchok v. Rutledge, 188 
N.W. 412, 219 Mich. 82. 

Minn.—Sundin v. County ' Fire Ins. 
Co. of Philadelphia, 174 N.W. 729, 
144 Minn. 100. 

Moht^Liston v. Reynolds, 223 P. 
507, 69 Mont 480. 

Tex.—Cunningham v. State ex rel 
Shook, Clv.App., 79 S.W.Id 180, 
error refused—Western Union Tel¬ 
egraph Co. V. Hicks, ClvAsPp., 47 
S.W.2d 466, error refused—Millers’ 
Indemnity Underwriters v. Green, 


Clv.App., 237 S.W. 979, error re¬ 
fused. 

IS CJ. p 170 note 97. 

Bula or onstom 

A trial amendment alleging a rule 
or custom does not entitle defendant 
to a continuance where evidence 
thereof was admissible under the 
original pleading.—^Western Union 
Telegraph Co. v. Hicks, Tex.Civ.App., 
47 S.W.2d 466, error refused. 

9. Gb.—A tlantic Coast Line R Co. v. 
TIfton Produce Co., 194 S.B. 72, 66 
Ga.App. 776—Williams v. Green, 
125 S.B. 876, 33 Ga.App. 254. 

Iowa.—^Bateham v. Chicago, M. & St 
P. Ry. Co., 192 N.W. 818, 196 Iowa 
659. 

Tex.—Galveston, H. & S. A. Ry. Co. 
V. Brewer, Civ.App., 4 S.W.2d 320, 
error refused—Texas Utilities Co. 
V. Clark, av.App., 269 S.W. 903— 
Blakeney v. Johnson County, Civ. 
App„ 263 S.W. 338—MUlers’ In¬ 
demnity Underwriters v. Green, 
Civ.App., 287 S.W. 979, error re¬ 
fused—Osage Oil & Refining Co. 
V. Lee Farm Oil Co., Civ.App., 280 
S.W. 618, error refused. 

W.Va.—Pancake v. Hite, 142 S.B. 618, 
106 W.Ya. 866—Phenix Fire Ins. 
Co. V. Virginia-Western Power Co., 
94 S.B. 872, 81 W.Va. 298. 

IS C.J. p 171 note 98. 

Alleging additional oonie^nsnots 
An amendment, germane to the pe¬ 
tition and merely alleging additional 
consequences and resulting damages 
arising from defendant’s conduct 
does not entitle defendant to a con¬ 
tinuance.—Gulf Refining Co. v. Mil¬ 
ler, App.. 114 S.B. 227, transferred 
1108 SJBL 26, 161 Ga. 727. 
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IQ. Ark.—Kansas City Southern R 
Co. v. Leslie, 167 S.W. 83, 112 Ark. 
806, Ann.Cas.l916B 834. 

18 CJ. p 171 note 99. 

11. Ill.—Baker v. Mode Millinery 
Co., 193 IllApp. 607, 

Tex.—Strlbllng v. Stribllng, Clv.App., 
86 S.W.2d 316, error dismissed, fol¬ 
lowed In, Clv.App., 86 S.W.2d 822. 
la. Mont—Callan v. Hample^ 236 P. 
m, 78 Mont 321. 

18. Ala.—Birmingham Electric Co. 
V. Glenn, 141 So. 637, 224 Ala. 620. 

14. Ga.—BufiBngton v. Blackwell, 62 
Ga. 129. 

13 C.J. p 171 note 3. 

15. Ga.—Buflangton v. Blackwell, 62 
Ga. 129. 

MinxL—Bundin v. County Fire Ins. 
Co. of PhUadelphia, 174 N.W. 729, 
144 Minn. 100. 

13 C.J. p 171 note 2. 

16. N.Y.—Bronner v. Bodenhelmer, 
166 N.T.S. 874. 

17. Iowa.—Sapp v. Aiken, 28 N.W. 
24, 68 Iowa 699. 

1& U.S.—^U. 8. V. De Armond, C.C. 

A.MO., 48 F.2d 466. 

Tex.—Georgia Casualty Co. v- Camp¬ 
bell, CivAjpp., 266 S.W. 864, 856. 

13 aj. p 171 note 6. 

“It certainly devolves upon such 
party to exercise some degree of 
diligence to secure the testimony he 
hopes to secure, and not wait until 
the case is called and then ask the 
trial court to grant him until another 
term to take such steps.”—Georgia. 
Casualty Co. v. Campbell, supra. 

19. Tex.—San Antonio, eta, R Co. v,. 
LUtke, GlvApp., 26 S.W. 248. 
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surprise at the trial, he is entitled to a continu- 
ance,20 

Time elapsed after amendment. The time elapsed 
between the amendment and the time the adverse 
party is required to proceed with the trial is one 
of the factors considered by the court in the exer¬ 
cise of its discretion as to the granting or refusal 
of continuances on the ground of surprise resulting 
from amendment of the pleadings. 

§ 74. -Amendments as to Partiqular Mat¬ 

ters 

The availability of particular amendments to plead> 
Ings as grounds for continuances has been Judicially de¬ 
termined. 

Mere formal amendments as to parties will not 
as a general rule afford a ground of continuance.22 
Thus, where an amendment is allowed showing the 
character in which a party appears jhi an action, 
a continuance on the ground of such allowance 


will almost invariably be denied,23 unless good 
cause is shown for the delay ;24 nor will an amend¬ 
ment consisting of the addition or Substitution of 
new parties to the action,23 or the dismissal or dis¬ 
continuance of the action as to parties already 
of record, or the striking out of such parties,26 
afford a ground for a continuance, unless the is¬ 
sues are thereby changed, and delay is necessary 
in order to enable the opposite party to meet the 
cause as changed.27 Whether or not delay is nec¬ 
essary for such purpose depends on all of the cir¬ 
cumstances, and is to be j'udged by the trial court 
in the exercise of a sound discretion.28 

Cause of injury. Denial of a continuance after 
an amendment respecting the cause of a personal 
injury is not error where the amendment does not 
change the* issues,29 as shown by the fact that the 
evidence supporting the amended charge was ad¬ 
missible under the original pleading, 20 or that any 
additional evidence introduced by the adverse party 
to controvert the new matter would be merely 


20. Ga.—Phillips V. Atlanta, i SJ3. 
256, 79 Ga. 610. 

SL Iowa.—Wise v. Central Iowa Mo¬ 
tors Co., 228 N.W. 862, 207 Iowa 
939« * 

Tenn.—East End Tire & Oil Co. v. 
Mallory, 2 Tenn.App. 101. 

AmsndmaiLt on eve of trial 

(1) Where an amended petition is 
filed on the eve of the trial which 
materially changes the Issues, the ad¬ 
verse party on motion should be 
granted continuance for further prep¬ 
aration. 

Ey.—Commonwealth Life Ins. Co. v. 

Brandon, 97 S.W.2d 2, 266 Ky. 434. 
Tex.—City of Wichita Palls v. Lips¬ 
comb, Clv.App., 50 S.W.2d 867, er¬ 
ror refused—Galveston, etc., R. Co. 
V. Smith. 29 S.W. 186, 9 Tex.Clv. 
App. 450. 

(2) The granting of a continuance 
because of an amendment filed on 
the day the cause is set for trial is 
within the .court's sound discretion 
on an application made by the ad¬ 
verse party.—^Lavene v. Friedrichs, 
116 N.E. 824, 186 Ind. 333, rehearing 
denied 116 N.E. 421. 186 Ind. 338. 

ConttaLTunces have been held prop-' 
ezly denied, where, in addition to 
other elements present, the time 
elapsed was: 

(1) One day.—Terry Shipbuilding 
Corporation v. O’Dell, 106 S.E. 864, 
26 Ga.App. 102. 

(2) Five days.—Gulf, etc., R. Co. 
V. Brown, 40 S.W. 608, 16 Tex.Clv. 
App. 93. 

(8) Nine days.—Pickerel v. Picker¬ 
el, MoA-pp., 86 S.W.2d 836. 


(4) Almost two months. 

Iowa.—Wise v. Central Iowa Motors 
Co., 223 N.W. 862, 207 Iowa 939. 
Tenn.—^Kelley-Powell Co. v. Landen, 

7 Tenn.App. 92. 

(6) Six months.—^Dockery v. Pair- 
banks-Morse & Co., 90 S.E. 601, 172 
N.C. 629. 

2SL Ala.—Union Indemnity Co. v. 

Webster, 118 So. 794, 218 Ala. 468. 
IS CJ, p 171 note 9. 

83. W.Va.—Williamson v. Hines, 109 
S.B. 237, 89 W.Va, 268. 

18 C.J. p 171 note 10. 

84. W.Va.—Williamson v. Hines, su¬ 
pra. 

Asshranoe to court of prejndioial ef¬ 
fect 

Where the court allowed plaintiffs 
to amend the declaration, so as to 
allege that they were partners, de¬ 
fendant, on the assurance that he has 
proceeded on the theory that plain¬ 
tiffs were joint parties, was entitled 
to a continuance.—^Barber v. Clen- 
danlel, 102 A. 84, 7 Boyce; Del., 11. 

85. Ga.—^McDermid v. Rents, 101 S. 
E. 128, 24 QaApp. 486. 

Tex.-7Cheney v. Cheney, Clv.App., 82 
S.W.2d 1024, error granted. 

18 C.J. p 171 note 11. 

Additioiis' or substitattons hOld not 
grounds for conttnnaaoe 

(1) An assignee. 

Ga.—Manry v. Williams Mfg. Co., 
166 S.E. 222, 45 Ga.App. 838. 

Mo.—Peabody v. Warner, 16 Mo.App. 
666 . 

(2) Corporation succeeding to 

plaintiff's business and property.— 
Advertisers' Service Co. v. Famham 
Printing & Stationery Co., 188 N.W. 
1010, 162 Minn. 379. I 
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(3) Parties in same class as plain¬ 
tiff.—Snell V. Snell, 142 S.E. 96, 166 
Ga. .724—18 C.J. p 171 note 11 [d]. 

(4) Other examples see 13 C.J. p 
171 note 11 [b], [c]. 

86. Ala.—^Union Indemnity Co. v. 
Webster, 118 So. 794, 218 Ala. 468 
—Thom'pson v. Menefee, 118 So. 
687, 218 Ala. 832. 

IS C.J. p 172 note 12. 

37. Minn.—^Advertisers’ Service Co. 
V. Famham Printing & Stationery 
Co., 188 N.W. 1010, 152 Minn. 879. 
13 C.J. p 172 note 13. 

2& Tex.—International, etc., R Co. 
V. Howell, 111 S.W. 142, 101 Tex. 
608, afiBrming, Civ.App., 106 S.W. 
560. 

89. Mont,—^Liston v. Reynolds, 223 
P. 607, 69 Mont. 480. 

Xnsertioii of synonym 
In a petition alleging that plaintiff 
was jostled and thereby caused to 
fall, l^he insertion of the word “push” 
after the word “jostle” does not work 
a departure from the original plead¬ 
ing so as to entitle defendant to a 
contlnuanee.—^Baker v. Chicago, B. 
& Q. R. Co., 39 S.W.2d 635, 327 Mo. 
886 . 

allegation more speolflo 

Where complaint in passenger’s ao* 
tlon for injuries caused by derail¬ 
ment alleged that defect in cars 
causing injuries was unknown, 
amendment alleging specific defects 
did not bring in new charge of neg¬ 
ligence, and continuance was prop¬ 
erly denied.—Cleveland, CL, C. & St. 
L. Ry. Co. V. Locke, 123 N.E. 814, 71 
Ind.App. 86. 

30u Mont.—Liston v. Reynolds, 223 
P, 607. 69 Mont 480. 
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cumulative;®! or where the amendment is allowed 
on conditions calculated to prevent prejudice to the 
adverse party.®® On the other hand, defendant is 
entitled to a continuance where he is surprised by 
an amendment entirely changing the theory as to 
the cause of the accident,®® or alleging for the 
first time facts with respect to the accident, which 
defendant needed in order afl&rmatively to prove 
its freedom from negligence.*^ 

Description of injury. In a personal injury ac¬ 
tion an amendment in the description of the injury 
sued for is no ground for a continuance where ap¬ 
plicant had previous information or means of ob¬ 
taining information as to the claim,®* where the 
charge as contained in the amendment is neces¬ 
sarily included in, or follows from, the charge as 
originally made,®* where it is one of a number of 
injuries and the gravamen of the defense is non¬ 


liability,®"^ or where opportunity is given applicant 
to meet the allegations of the amendment*® How¬ 
ever, where the amended charge sets up a cause of 
action not intimately connected with the original 
cause, an extension of time to prepare for the 
new issues presented should be granted.*® 

Description of instrument. As a general rule 
an amendment in the description of the instrument 
sued on will not constitute a ground for continu¬ 
ance,*® unless the amendment describes a different 
instrument than the 'one on which the suit was 
originally instituted.*!- The true test in this class 
of cases resolves itself into the question whether 
the adverse party is less prepared to go to trial.*® 

Time and place. Amendments in respect of time 
and place do not require the granting of a continu¬ 
ance, where it is not shown that such amendments 
are material,*® and surprise and prejudice the ad- 


31. Mo.—Scott V. KansM City Pub¬ 
lic Service Co., App.,’ 115 S.W.2d 
518. 

32. FlalntUE xegulred to snimilt to 
eKaaBlnatton and to furnish names of 
witnesses.—Stewart v. Olson, 206 N. 
W. 909, 188 Wis. i87, 44 A.L.R. 1292. 

33. IlL—Auschwitz V. Wabash Ry. 
Co.. 178 N.B. 408. 346 HI. 190, re¬ 
versing 269 IlLApp. 116. 

Alleging defect In maohlne. 

Where, in an action for personal 
injuries received while operating a 
planing machine, the first paragraph 
in the complaint alleged that plain- 
tllX had been employed to work at a 
dangerous machine without being 
warned of Its danger, the filing, after 
the jury had been empanelled, of an 
additional paragraph alleging that 
the machine was not in a safe con¬ 
dition, and that plaintiff was injured 
by reason'of its defective condition, 
will entitle defendants to a continu¬ 
ance.—Danley V. Scanlon, 17 N.ID. 168, 
116 Ind. 8. 

34. Ark.—Missouri Fac. R Co. v. 
Sloan. 2 S.W.2d 16, 176 Ark., 179. 

35. Ky.—Commonwealth Life Ins. 
Co, V. Brandon, 97 S.W.2d 2, 266 
Ky. 434. 

Mo.—Long V. Fulkerson, 74 8.W.2d 
879, 228 MoJLpp. 1230. 

Tex.—^Internationa etc., R. Co. v. 

Jones, ClvA.pp.,. 176 S.W. 488. 

18 C.J. p 178 note 26. 

Physlolaii's report 
The fact that defendant received 
a copy of a physician’s report after 
examination of the Injured person 
does not preclude a continuance be¬ 
cause of an amendment alleging in¬ 
juries testified to by the physician, 
whidi injuries presumably were not 
referred to in his report.-—Simon v. 
S. S. Kresge Co.. MoJ^p.. 108 S.W. 
2d 628. 


aai Ga.—Gulf Refining Co. v. Miller, 
App., 114 S.B. 227, transferred 108 
S.BL 28, IBl Ga. 727. 

Mich.—Yagunchok v. Rutledge, 188 
N.W. 412, 219 Mich. 82. 

18 CJ. p 173 note 27. 

“XTatnral and neoessary resnlt” 
Aggravation of preSristing arthri¬ 
tic condition, while a "natural result" 
of Injuries to the head, neck, and 
back, Is not a "necessary result," and 
hence an ilmendment alleging such 
aggravation broadens the Issues and 
entitles a defendant surprised there¬ 
by to a continuance.—Simon v. S. B. 
Kresge Co., Mo.App., 103 S.W.2d 623. 
Fxaotozed bone 

An amendment alleging a fractured 
skull does not entitle defendant to a 
continuance where the original peti¬ 
tion alleged a crushed head.—Greer 
V, Richards’ Adm’r, 116 S.W.2d 668, 
273 Ky, 91. 

37. Ga.—Georgia Ry. & Power Co, v. 
Jenkins, 112 S.EL 784, 28 Ga.App, 
682. 

38. Ga.—Waters v. Bridges, 191 S. 
BL 297. 66 CkuApp. 768. 

Mo.—^Tumbow V. Kansas City Rys. 
Co., 21T S.W. 41, 277 Mo. 644— 
Smith V. Wilson, App., 296 S.W. 
1036. 

IS C.J. P 178 note 28. 

39b Me.—Charlesworth v. American 
Express Co.. 108 A 868, 117 Me. 
. 219. 

IS GJ. p 178 note 29. 

FexBuuisiios of injuxtes 
An amendment alleging the perma¬ 
nence of the injuries sued for enti¬ 
tles defendant to a continuance.— 
Fournier v. Great Atlantic & Pacific 
Tea Co., 148 A 147, 128 Me. 898, 68 
AL.R. 481. 

4a W.Va.—Adams v. Adams, 92 S. 

B. 468. 79 W.Va. 646. 

13 GJ. p 178 note 28. . 
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41. HL—Ohio, etc., R. Co. v. Palm, 
18 III 22—Coveil v. Marks. 2 UL 
625. 

Ind.—Atkinson v. State Bank, 6 
Blackf. 84. 

Ky.—Cabanls v. Lyon, 8 J.J.Marsh. 
332. 

18 GJ. p 178 note 24. 

Sealed Instznment 

(1) Where a declaration in cove¬ 
nant which did not show the writing 
declared on to be under seal was 
amended by inserting words describ¬ 
ing the instrument as a writing ob¬ 
ligatory, It was held a material 
amendment, entitling defendant to a 
continuance.—^Kelly v. Duignan, 2 
Blackf., Ind., 420. 

(2) Where, however, the declara¬ 
tion described the writing sued on as 
a promissory note, and when plaintiff 
offered the writing In evidence de¬ 
fendant objected to Its introduction 
on the ground that it was a sealed 
instrument, and varied ' from that 
pleaded, allowance of an amendment 
to make the pleadings conform to the 
proof was not ground for continu¬ 
ance.—Adams V. Adams, 92 SJl 468, 
79 W.Va. 646. 

40. Colo.—Tribune Pub. Co. v. Ha- 
mill. 30 P. 187, 2 Colo.App. 287. 
Ga.—Jones v. Henderson, 49 Qa. 170. 

43. U.S.—U. S. V, De Armond, GG 
AMo., 48 F.2d 466. 

Mo.—Haggard v. Union Depot Bridge 
& Terminal R. Co., 266 S.W. 783, 
802 Mo. 19. 

Old.—Martin v. McCune, 89 P.2d 978, 
170 Old. 196., 

Tex.—City of Wichita Falla v. Lips¬ 
comb, Clv.App., 60 S.W.2d 867, er¬ 
ror refused. 

18 GJ. p 178 note 80. 

Flaos of ooUUdoii 
An amendment more precisely des¬ 
ignating the place of a collision, but 
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verse party.^^ 

Extent of recovery sought. An amendment of 
the declaration or petition increasing the demand 
does not entitle defendant to a continuance where 
he has not been misled in preparing his defense,^^ 
or is able to meet the evidence adduced in support 
of the amendment,*® or has not objected to or con¬ 
troverted such evidence;*'^ but, where the amend¬ 
ment operates as a surprise or fraud on defend¬ 
ant, and its allovrance prejudices him unless fur¬ 
ther time is allowed for preparation, a continu¬ 
ance should be granted.** An amendment with¬ 
drawing part of the original demand does not en¬ 
title defendant to a continuance,*® since such an 
amendment is calculated to render defendant bet¬ 
ter instead of less prepared for trial.®® A defend¬ 
ant is not entitled to a continuance merely becat^e 
of an amendment of the prayer of a petition.®^ 

Conformity of pleadings to proof. An amend¬ 
ment to make the pleadings conform to the proof 
does not entitle the adverse party to a continuance 


where he is not thereby surprised®® to his preju¬ 
dice,®* where the issues or cause of action is not 
changed,®* or, more generally, where it does not 
appear that a continuance is necessary.®® Thus 
continuances have been held properly denied where, 
in addition to other circumstances present, appli¬ 
cant failed to object to the evidence to conform 
to which the pleadings are amended,®® or did not 
appear to be able to controvert such evidence,®7 
or appeared to be able to do so without a continu¬ 
ance.®* On the other hand, a continuance should 
be granted where such an amendment takes the 
adverse party by surprise rendering him unprepared 
to proceed with the trial.®* 

§ 75. Absence, Incompetency, or Disqualifica¬ 
tion of Jurors 

The absence, disqualification, or Incompetency of a 
Juror may constitute ground for a continuance, unices 
such juror Is replaced or the case proceeds with one 
juror lese by consent of the parties. 

The incompetency of a juror may be ground for 


not changing the cause of action or 
the character of the negligent act 
complained of, does not entitle de¬ 
fendant to a continuance,—Romanow- 
skl T. Morgansteln, 170 A. 879, 111 
Ra-Super. 448. 

■M, T7.S,—U. S. V. De Armond, C.C. 
AMo., 48 F.2d 46S. 

Tenn.—Bast End Tire & Oil Co. v. 

Mallory, 2 TenmApp. 101. 

Tex.—Indemnity Ins. Co. of North 
America v. Garsee, Civ.App., 64 S. 
W.2d 817. 

Wis.—Druaka v. Weatem Wiaconain 
Telephone Co., 189 N.W. 162, 177 
Wla. 621. 

18 C.J. p 174 note 81. 

Sturpiiae not shown 
Where defendant’a automobile was 
Involved in the accident refuaal of 
continuance for aurpriae becauae of 
amendment in complaint stating that 
plaintifCa were waUdng on north side 
and not on south side of street when 
struck by defendant’a automobile 
was not abuse of discretion.—Roon¬ 
ey V. Maczko, 172 A. 151, 316 Pa. 
118. 

4B. U-S.—George v. Wiseman, CC.A. 
Ran., 68 F.2d 923—Federal Life 
Ins. Co. V. Rascoe, C.C.ATenn., 12 
F.2d 693, certiorari denied 47 S. 
Ct 112, 273 U.S. 722, 71 L.Bd. 869. 
Mo.—Quirk v. Metropolitan St Ry. 
Co., 210 S.W. 106, 200 MoAj^p. 693, 
certiorari quashed State ex reL 
Metropolitsji St. Ry. Co. v. Ellison, 
Sup., 224 S.W. 820. ' 

Tex.—Georgia Casualty Co. v. Camp¬ 
bell, Civ.App., 266 S.W. 884. 
Wash.-Ideal Inv. Co. of Seattle v. 

Neely, 267 P. 46, 147 Wash. 667. 
13 CJ. p 178 note 20. j 


1 48. Conn.—^Fine v. Moomjian, 168 
A. 241, 114 Conn. 226. 

47. Mo.—Tucker v. Rolliaa, 16 S.W. 
2d 649, 228 Mo.App. 867. 

48. Va.—Russell Lumber Co. v. 
Thompson & Lambert 119 S.E. 
117, 187 Va. 888 . 

13 C.J. p 173 note 21. 

48. Ind.—City of Richmond v. Land- 
Dllks Co., 141 N.B. 662, 80 IndAjpp. 
586. 

60. Ky.—Chesapeake, etc., R, Co, v. 

Banks, 135 S.W. 285, 142 Ky. 746. 
18 C.J. p 173 note 22. 

51. Mo.—Allen v. Van Horn, 10 S. 

W.2d 968, 222 Mo.App. 980. 

62. U.S.—Western Coal & Mining 
Co. V. McCallum, Ark.,' 237 F. 1003, 
161 C.C.A 66 . 

Wash,—Bterlos v. Southern Surety 
Co., 209 P. 1107, 122 Wash. 86 . 
W.Va»—Wood & Brooks Co. v. D, B. 
Hewitt Lumber Co., 109 S.E. 242, 
89 W.Va. 264, 19 A.L.R. 467—Mor¬ 
ris y. Smlth-Focahontas Coal Co., 
106 S.E. 448, 88 W.Va. 168. 

13 C.J. p 174 note 82. 

53. Ark.—Augusta Cooperage Co. v. 

Plant 269 S.W. 12, 168 Ark. 49. 
R.L—Hamedy v. Del Sesto, 100 A- 
391. 

W.Va.—Wood & Brooks Co. v. D. B. 
Hewitt Lumber .Co., 109 S.E. 242, 
89 W.Va. 264, 19 A.L.R. 467. 

64. U.S.—Western Coal & Mining 
Co. V. McCallum, Ark., 287 F, 1008, | 

161 aC.A 66 . , I 

Ark.—Augusta Cooperage Co. v. 

Plant 269 S.W. 12.163 Ark. 49. 

Mo.—^Friedman v. Maryland Casualty 
Co., 71 S.W,2d 491, 228 Mo.App. 
680. 

W.Va.—Pancake v. Hite, 142 S.E. 518, 
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106 W.Va. 866—^Adams v. Adams, 
92 S.B. 468, 79 W.Va. 646. 

18 C.J. p 174 note 32. 

65. Ga.—Terry Shipbuilding Corpo- 
raUon v. O’Dell, 106 S.E. 864, 26 
Ga.App. 102. 

Okl.—^Keener Oil & Gas Co. v. Bush- 
ong, 66 P.2d 819, 176 OkL 565. 
W.Va.—Pancake v. Hite, 142 S.B. 
618, 106 W.Va. 366—Wood & 

Brooks Co. V. D. B. Hewitt Lum¬ 
ber Co., 109 S.B. 242, 89 W.Va. 264. 
19 A.L.R. 467—^Adams v. Adams, 92 
S.E. 463, 79 W.Va. 646. 

66. U.S.—Western Coal & Mining 
Co. V. McCallum, Ark., 237 F. 1003. 
161 C.C.A 65. 

D.C.—Washington Ry. & Electric Co. 

V. Scala, 45 App.D.C. 484, judg¬ 
ment affirmed 37 S.Ct 654. 244 U. 
S. 630, 61 L.Ed. 1360. 

Mo.—Tucker v. Kolllas, 16 S.W.2d 
649, 223 Mo.App. 867. 

67. D.C.—Washington Ry. ft Electric 
Co. V. Scfila, 45 App.D.C. 484, af¬ 
firmed 37 S.Ct 664, 244 U.S. 680. 61 

' L.Ed. 1360. 

Tenn.—Bast End Tire Oil Co. v. Mal¬ 
lory, 2 TennJLpp. 101. 

681 . U.S.—^Dundee Petroleum Co. v. 
Clay, aC.A.Okl., 267 F. 146, certio¬ 
rari denied 41 S.Ct 877, 265 U.S. 
674, 65 L.Ed. 793. 

Mo.—^Bbert v. A. J. Kasper Co., 71 
S.W.2d 859, 228 MoAj?p. 689. 

66. DeL—^Tates v. Philadelphia, etc., 
R. Co.. 82 A. 27, 28 DeL 472. 

Ky.—Hall Mfg. Co. v. Purcell, 261 8. 

W. 177, 199 Ky. 876. 

New and Independent defense xelsad 

by 

S.D.—Lehman v. ' Smith, 168 N.W. 
867, 40 SJ). 668. 
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a continuance,®® particularly where the general 
panel has been discharged;®^ but, where another 
juror may be substituted, the motion should be de¬ 
nied.®® Where a juror is called as a witness, but, 
with the consent of the parties, the trial proceeds 
before eleven jurors, it is proper to refuse a con¬ 
tinuance,®® and it is not error to refuse a continu¬ 
ance because of the exclusion, over applicant’s ob¬ 
jection, of a biased juror after the parties had 
announced ready.®* A party entitled to a jury 
trial has a right to a continuance until a jury shall 
be in attendance,®® 

The sudden illness of a juror, during the trial 
or after the jury have retired, is sufficient ground 
for discharging the jury and continuing the cause.®® 

The granting of a continuance on the ground 
of prejudice on the part of the jury is within the 
court’s discretion.®'^ Accordingly, the denial of a 
continuance on the ground that the adverse party 
was a member of the jury panel for the current 
term and had associated with the other jurors has 
been held to be no abuse of discretion,®® in the 
absence of a showing of prejudice,®® but has been 
held to be erroneous where such prejudice is 
shown.'^® Where a jury is discharged for miscon¬ 
duct of one of its members, it is, not error to re¬ 
fuse to postpone the trial to call an entire new 
venire, where no discussion of the matter between 
the first jury and the new jury drawn is shown.'^i 

§ 76, Absence or Illness of Court Stenograph¬ 
er 

The granting of a continuance because of the Hl- 
neaa of the regular court atenographer Ilea in the die* 
cretion of the trial court. ■ 

It is no abuse of discretion to deny a continuance 

ea XJ.S.—^Young T. Alexandria Mar. 

Ins.. Co., D.C., 80 F.Caa.No.18.164, 1 
Cranch C.C. 566. 

ei. Pa.—Flaher t. PUladelphla, 4 
Brewst 896. 

es. Oa.—^Hook y. Stovall, 26 Ga. 704. 

63. Tex.—Walker v. Dickey, 98 S.W. 

668 , 44 Tex.Civ.App. 110. 

64. S.C.—Palmer v. Bogan, 26 S.C. 

Law 62. 

66 . Iowa.—Smith v. Redmond, 119 
N.W. 271, 141 Iowa 106. 

18 C.J. p 132 note 80. 

ea U.S.—Tonng v. Alexandria Mar. 

Ins. Co., D.C., 80 F.Caa.No.18,164, 1 
Cranch C.C. 566. 

Ind.—^Flamlon v. Dawes, 169 N.B. 60, 

91 Ind.App. 894. 

67. N.J.—Boyd v. Hosted, 127 A, 

667, 8 N.J.MiBC. 226. 

Discretion of trial court generally 
see I 6 supra. 


on a motion stating that the court stenographer 
is "unwell,” but failing to state his incapacity to 
take the evidence, where it does not appear that a 
fair trial could not be had.^® On the other hand, 
it has been held not to be improper for the court 
on its own motion to continue a case because of the 
inability of a substitute stenographer to take testi¬ 
mony after some preliminary proceedings and the 
partial taking of testimony."^® 

§ 77. Improper Remarks or Conduct of Coun¬ 
sel 

It is within the court's discretion to grant a eon> 
tinuance because of Improper remarks of counsel made 
in the hearing of the Jury. 

The matter of granting or refusing a continuance 
because of improper remarks of counsel is within 
the trial court’s discretion,'^* and, where such re¬ 
marks are made by counsel in the presence of the 
jury, they may, in the court’s discretion, constitute 
ground for a contmuance.*^® On the other hand, 
improper remarks of counsel made in the hearing 
of persons from whose number a jury is to be, 
but has not yet been drawn cannot be cause for 
a continuance,^® particularly where those claimed 
by applicant to have heard the remarks are ex¬ 
cluded from serving as jurors in the cause and 
at most, in such case, there may be a postponement 
of the trial until other panels can be drawn from 
which to select a jury.^® It is not an abuse of 
discretion to refuse a continuance asked for on 
the ground that plaintiff's attorney, during the 
progress of the trial, furnished a newspaper re¬ 
porter with an improper statement which was pub¬ 
lished, where it is not shown that any juror read 
the article before final determination of the case.^® 

[ the same accident had no hearing on 
the instant case was no ground for 
a continuance, where defendant had 
introduced the matter of the other 
suit, and the trial Judge instructed 
the Jury in substantial accordance 
with counsel's statement.—Linea- 
weaver v. John Wanamaker Philadel¬ 
phia, 149 A. 91. 299 Pa. 46. 

75. R.I.—Easterbrooks v. Rhode Is¬ 
land Suburban R. Co., 66 A. 298, 18 

R. I. 234. 

13 C.J. p 178 note 99. • 

76. Ga.—Thompson v. O'Connor, 41 

S. B, 242, 116 Ga. 120—Bowling v. 
Hathcock, 107 S.B. 384, 27 Ga.App. 
67. 

77. Pa.—Brzyskl v, Schrelber, 171 A.' 
614, 814 Pa. 863. 

76. Ga.—Thompson v. O’Connor, 41 
S.B. 242, 116 Ga. 120—Bowling v. 
Hathcock, 107 S.B. 884, 27 Ga.App. 
67. 

79l Ohio.—Ohio, etc., Dock flp. v. 


Prejudice generally as ground for 
continuance see infra § 78. 

68 . N.J.—Boyd V. Husted, supra. 

60. Kan.—Crowder v. 'WllUams, 226 
P. 774, 116 Kan, 241. 

76. Minn.—State v, Wheeler, 230 N. 

W. 91, 179 Minn. 567. 

71. Mo.—Coffey v. S. S. Kresge Co., 
App., 102 S.W.2d 161. 

78. Mo.—Callahan v. Blllat, 68 Mo. 
App. 435. 

73. Mont.—State ex rel. dark r. 

Bailey, 44 P.2d 740, 99 Mont 484. 
74u Ala.—Denson v. Stanley, 84 So. 
770, 17 AIa.App. 198, certiorari 
granted Bx parte Stanley, 84 So. 
773, 208 Ala. 408. 

Pa.—Brzyskl v. Schrelber, 171 A. 614, 
814 Pa. 863. 

Proper remark 

A statement by plaintiff’s counsel 
to the Jury to the effect that plain¬ 
tiff’s suit against a contractor for 
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§ 78. Prejudice 

Prejudice on the part of the Judge, or public excite¬ 
ment and prejudice, ordinarfly are not grounda for a con¬ 
tinuance, although the matter Is discretionary. 

Prejudice on the part of the judge is not a ground 
for a continuance,80 at least where the interest 
charged as creating prejudice is too remote, uncer¬ 
tain, or unsubstantial to be legally estimated 
nor is public excitement or prejudice ordinarily 
deemed a' sufficient ground where the statute au¬ 
thorizes a party to ascertain the state of mind of 
a juror by preliminary examination.*® The deci¬ 
sion in such cases, however, rests in the discretion 
of the court.88 A continuance is not warranted 
because a report of the retent trial of another 
cause depending on the same facts and principles 
.has been published in a newspaper.** 

§ 79. Misconduct of Witness 

Misconduct of a wltneaa may be ground for a con¬ 
tinuance. 

The misconduct of a witness while on the wit¬ 
ness stand, in making unwarranted accusations 
against one of the parties, may be ground for a 
continuance.** 

§ 80. Contemplated Passage of RetrospectiYe 
Statute Affecting Case 

It haa been held that a continuance may be granted 
to await pending legislative action affecting the caje. 

It has been held by a Canadian authority that 
the pendency of a bill before the legislature which, 
if enacted, will be retrospective and affect the law 
applicable to the case is ground for a continuance,** 

Trapnell, 108 N.B. 761. 88 Ohio St 
516. 

aa Iowa.—Shelton v. Tate, 161 N.W. 

HQ. 

13 C.J. p 132 note 88. 

81. He.—Cunningham v. Long, 186 
A. 198, 126 Me. 494. 

88. Ky.—Courier-Journal Co. 

Sallee. 47 S.W. 226, 104 Ky. 385, 20 
Ky.L. 684. 

13 C.J. p 182 note 86. 

83. Ky.—Courier-Journal Co. 

Sallee, eupra. 

84L K.S.—Hurst v. Wlckerly. Pa., 12 
F.CaB.No.6,940, 1 Wash,C.C. 276. 

86. Pa.—Hale v. Hale, 32 Pa.Super. 

37. 

8a Newfoundland.—^Dunn v. Brooks, 

1 Newfovmdland 181. 

87. R.I.—Harrop v. Tlllinghaat 1»6 
A. 226. 

18 aj. p 186 note 91. 

88. Ill.—^Allen v. Chicago Great 
Western R. Co., 289 IlLApp. 88. 


81. Proceedings to Enjoin Actions 

The court may, In Its discretion, grant a continu¬ 
ance pending proceedings to enjoin the action before it, 
where the applicant has been diligent. • * 

A court of law may, in a proper case, grant a 
continuance to allow a party who has an equitable 
defense to enjoin the proceedings at law.*^ The 
court is vested with'discretion in the matter,** but 
should not allow a continuance where there has 
been an unreasonable delay or lack of diligence.*® 
It has been held tiiat the mere fact that a bill is 
on file without an injunction having been granted 
furnishes no reason for delaying the suit at law,®* 
but the contrary has been held where a temporary 
injunction had been issued and served.®^ 

The pendency of other actions or proceedings 
generally as a ground for continuance is considered 
in § 24 supra. 

§ 82. Miscellaneous Grounds 

Apart from the groundd considered in preceding sec¬ 
tions, various circumstances offered as grounds for con¬ 
tinuances have been passed on by the courts. 

Various matters have been urged as grounds 
for a continuance and have been held not to be 
sufficient grounds therefor.®® 

While, on the overruling of a demurrer inter¬ 
posed by defendants, they should be given a rea¬ 
sonable opportunity to tender an answer during the 
term, they are not entitled, as a matter of right, 
to a cdntinuance for the term.®* The overruling 
’ of a motion to quash the citation is no ground for 
a continuance.®* 

The appointment of a receiver for the opposite 
party does not of itself furnish a ground for a 
continuance.®* 

ZiLtoxlcBtlo& of party 

It Is not commendable practice for 
a court to stop the trial of a cause 
and continue the same on the ground 
of the Intoxication of the party in 
whose behalf the application is made. 
—Charles v. People’s Ins. CJo,, 8 Colo. 
419. 

Opportuzdty to open Judgmoiit 
A litigant is not entitled to an op¬ 
portunity to open and limit the effect 
of a judgment in another case, which 
Is in evidence In the instant case.— 
TJ. S. Trust Co. of New York v. Hoyt, 
190 N.Y.S. 166, 116 Mlsc. 668. 

93. Ky.—Baird v. Prewitt, 166 S.W. 

771, 168 Ky. 798. 

18 aJ. p 181 note 14. 

84. Tex—Western Cottage Plano, 
etc., Co. V. Anderson, 79 S.W. 616, 
97 Tex 482, reversing, Clv.App., 76 
S.W. 946. 

96. Ga.—^Rooney v. Southern Bldg., 
etc., Absoo.. 47 S.B. 846, 119 Qa. 
i 841. 


Iowa.—^Purlngton v. Prank, 2 Iowa I 

666 . j 

R.I.—^Harrop v. Tllllnghast, 196 A. | 
226. 

89. Ga.—^Richardson v. Harvey, 87 
Ga. 224. 

8a ni.—^Ferguson v. Hale, 162 Ill. 
App. 623. 

91. m.—Allen V. Chicago Great 
Western R. Co., 289 Ill.App. 88. 

98. Amendment of api^oant’s j^eod. 
lugs 

A continuance was properly denied 
an applicant aJKer amendment of his 
own pleadings a year after the Issues 
were Joined.—^Fanoon v. BaJl, 259 S. 
W. 73, 202 Ky. 222. 

Admission of incompetent evidence 
and the subsequent witlidrawal of it 
before argument Is not of itself 
ground for continuance.—^Rathgebe v. 
Pennsylvania R. Co., 86 A, 160, 179 
Pa. 31—Mitchell v. Edebum, 87 Pa. 
Super. 228. 
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§ 83 


§ 83. Nece^ity for 

When a party desirea a continuancer he ehou'ld make 
a proper application to the court therefor. 

In order to obtain a continuance or postponement 
of a cause the party desiring it should make a mo¬ 
tion or application therefor,*® accompanied by a 
supporting affidavit, as stated infra § 90. However, 
a party need not present a formal application when 
he is informed by the trial court in advance that 
it would be useless for him so to do.*'^ A motion 
by a party which necessitates an adjournment is 
equivalent to an application therefor,*® but a de¬ 
mand for a bill of particulars is not, where the 
movant explicitly notes that he does not ask for an 
adjournment.** 


§ 84. Nature and Requisites 

The application should comply with applicable stat* 
utes and rules of court and should set forth facts show¬ 
ing the applicant’s right to a continuance. 

An application or motion for a continuance must 
comply with any requirements prescribed by stat- 
utei or rules of court.* It is generally held not 
to be an abuse of discretion to refuse a continu¬ 
ance requested by an oral* or unverified^ applica¬ 
tion; but a party may waive any right he may 
have to require that a motion be in writing and 
verified,® as by a failure to object.® 

The application should contain a statement of 
facts and grounds sufficient to entitle applicant to 
the continuance requested,"^ and under some stat¬ 
utes it should show that it is not made for mere 
purposes of delay.® The allegations should not be 


99. Cal.—Clinton v. Yates, 263 P. 

883. 88 Cal.App. 281. 

Conn.—Ohlin v. Kowner, 114 A- 117, 
96 Conn. 894. 

Ga.—Ladaon v. Gaskins, 118 S.SL 765, 
80 Ga.App. 676. 

Ky.—Glens Palls Ins. Co. v. Hall, 
79 S.W.2d 888. 

Mlcb.—^Aronson v. Baldwin, 146 N.W. 
206, 178 Mich. 666. 

Mo.—Smith V. Wilson, App., 296 S.W. 
1086. 

Okl.—Houk V. Galleciea, 214 P. 689, 
89 Okl. 176. 

Tex.—Vaughan v. John Hancock Mut. 
Life Ins.v Co., Civ.App., 61 S.W.2d 
189, error refused. 

W.Va.—^Morrison v. Smlth-Pocahon- 
tas Coal Co., 106 S.E. 448, 88 W.Va. 
168. 

18 C.J. p 178 note 6. 

A letter ad.dre8sed to the clerk of 
court asking for a continuance does 
not constitute an application for a 
continuance.—Imbragullo v. Hebert, 
168 So. 188, 171 Miss. 606. 

97. Mo.—Nichols V. Headley Grocer 
Co., 66 Mo.App. 821. 

9& N.Y.—Ives V. Quinn, 28 N.T.S. 
267, 7 Mlsc. 660. 

■sa. N.Y.—^New York Lumber, etc., 
Co. V. Noone, 92 N.Y.S. 349, 46 
I Mlsc. 470. 

1. Colo.—Posig V. Zellsh, 67 P.2d 
7,0, 100 Colo. 263. 

Oa.—Campbell v. Hallman, 124 S.B. 
41, 168 Ga. 674. 

Iowa.—Temple Lumber Co. v. Latt- 
ner, 288 N.W. 622, 211 Iowa 466— 
Johns V. Cooper, 206 N.W. 791. 
OkL—Schuman’s, Inc. v. Missy Dress 
Co., 44 P.2d 862, 172 OkL 211. 

18 CIJ. P 178 note 8. 

As matter of zlght 
An application for a continuance 
must show compliance with the stat¬ 
ute to entitle applicant to a continu¬ 


ance as a matter of right—Strlbling 
v. Strlbling, Tex.Clv.App., 86 S.W.2d 
316. error dismissed, followed in 86 
S,W.2d 822—^American Employers’ 
Ins. Co. V. McMldde, Tex.Clv.App., 
67 S.W.2d 879, error dismissed-Rob¬ 
inson V. Shockley, Tex.Civ.App., 266 
S.W. 420—^McKinnon v. Porter, Tex. 
Clv.App., 192.S.W. 1112, affirmed Por¬ 
ter V. McKinnon, Com.App., 221 S.W. 
674. 

A U.S,—Union Fork & Hoe Co. v. 

U. S., 24 Gust & PatApp. 199. 
Tex—Puntney v. Moseley, CIv.App., 
287 S.W, 1116, dismissed for want 
of Jurisdiction. 

18 C.J. p 178 note 9. 

8. Iad.-^Ereighbaum v. Dlnsmore, 
166 N.E. 626, 88 InAApp. 698. 
Tex—Brandon v. Jack, Civ.App., 120 
S.W.2d 871—Cheney v. Cheney, Civ. 
App., 82 S.W.2d 1024, error granted 
—Lynch v. Bernhardt Civ.App., 
201 S.W. 1061. 

Utah.—Patton v. Evans, 69 P.2d 969, 
112 A.L.R. 689. 

Xotloii dlotated in zsoord 
A motion for a continuance, made 
In the midst of a trial and dictated 
into the record, must be considered 
as being In writing, especially where 
the parties and court treat it as a 
motion In the casa—Flint v. Atlas 
Mut. Ins. Co., 112 N.W. 1, 134 Iowa 
681. 

A Kan.—Berry v. Dewey, 172 P. 27, 
102 Kan. 593. 

La.—Morgan v. Leone, 129 So. 898, 14 
La.App. 46. 

N.M.—Owen v. Thompson, 224 P. 406, 
29 N.M, 617. 

OkL—Bayers v. Gamblln, 866 P, 660, 
130 OkL 82. 

Tex—Turner v. Atlanta Nat Bank, 
Civ.App.. 88 S.W.2a 454. modified 
on other grounds Sharber v. Atlan¬ 
ta Nat Bank, Com-App., 109 S.W. 
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2d 1042—City of Wichita Falls v. 
Lipscomb, Civ.App.. 60 S.W.2d 867, 
error refused—Joy v. Fakes Furni¬ 
ture ft Carpet Co.. Civ.App., 286 S. 
W. 611—Lynch v. Bernhardt Civ. 
App., 201 S.W. 1051. 

Proper autheaiioBtioa neoessary 
Tex—New Amsterdam Casualty Co. 
V. Luddeke, Civ.App., 72 S.W.2d 
942.. 

Infonnatloii and belief' 

An application based on affiant’s 
Information and belief has been held 
to be Insufficient—Ferguson v. Fer¬ 
guson, TexClv.App., 11 aW.2d 214, 
affirmed. Com,App., 23 S.W.2d 673— 
Payne v. Latham. Tex.Clv.App., 8 S. 
W.2d 326, error dismissed. 

A Mo.—Noah V. L. B. Price Mercan¬ 
tile Co., 231 S.W. 300, 308 Mo.App. 
149. 

6. Tex—CIty of Wichita Falla v. 
Lipscomb, Clv-App., 60 aW.2d 867, 
error refused. 

7. Mo.—Moran v. Kansas City Rys, 
Co., App., 233 S.W. 1111. 

OkL—Bayers v. Oamblln, 205 P. 660, 
130 Okl. 82. 

Tex—New Amsterdam Casualty Co. 
V. Luddeke, Civ.App., 73 S.V.2d 
942. 

B. Ga.—Potts V. Wilson. 123 S.E. 
294. 158 Ga. 310—t>rogre8sivA Life 
Ins. Co. V. Kaygood, 186 S.E. 534, 
53 Ga.App. 231—Williamson v. 
Gentry, 162 S.B. 896, 44 GxApp. 
596—Lovvom V. Favor, 149 S.B. 
721, 40 Ga.App, 386—Harrington v. 
Hadden, 132 S.E). 142, 35 Ga-App. 
Ill—Louisville ft N. R. Co. v. 
Ernest 122 S.B. 260, 81 Ga.App. 
810. 

Miss.—King V. McWhorter, 163 So. 
679, 174 Mlsa 187. 

Tex—McKinnon v. Porter, Civ.App., 
192 S.W. 1112, afilrmed Porter v. 
MoKlxmon. Com.App.. 221 aW. 674. 
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in the fonn of mere conclusions,® and they should 
not be vague and indefinite.^® Accordingly, where 
the continuance is requested on the ground of ab¬ 
sence of witnesses or evidence,the absence of a 


party to the action,^® the absence of counsel,^® or 
surprise at trial,the application or motion to be 
sufficient must set forth facts showing applicant's 
right to a continuance therefor. It has also been 


9, Ark.—Trumbull v. Martin, 208 S. 

W. 808. 137 Ark. 496. 

Mo.—Gregory y. Hansen, Anp., 224 S. 
W. 82. 

Tex.—Levy v. Rosenthal, Clv.App., 
288 S.W. 845—Sovereign Camp, W. 
0. W., V. Davis, Clv.App., 268 S.W. 
628—^Powell V. Tolbert, Clv.App., 
264 S.W. 166—Poe V. Hall, av.App.. 
241 S.W. 708. 

la Tex.—Austin v. dtlaens’ Bank 
of Bogersville, Clv.App., 10 S.W. 
2d 227. 

11. AppUoatloiL Should show 

(1) Cause of absence If known to 
applicant—Robinson v. Shockley, 
Tex.av.App., 266 S.W. 42(k 

(2) The name and residence of the 
wltnesa—^American Employers’ Ins. 
Co. V. McMickle, Texav.App., 67 S. 
W.2d 379, error dismissed-18 ClJ. 
p. 184 note 9. 

(8) Facts showing the use of due 
diligence In procuring the witness or 
his testimony. 

Ga.—Fountain v. Whatley, 168 S.B. 
691. 172 Ga. 769. 

Iowa.—^Temple Lumber Co. v. Latt- 
ner, 283 N.W. 622, 211 Iowa 466— 
Colllngs V. Gibson, 220 N.W. 888. 
Miss.—Charles Weaver & Co. v. 

Fhares. 184 So. 888. 

N.M.—Owen v. Thompson, 224 P. 405, 
29 N.M. 617. 

OkL—^Improved Industrial Order of 
Wisemen v. Muskogee Sec. Nat 
Bank, 280 P. 1087, 189 Okt 16— 
Blue Grass Oil Co, v. Central Tor¬ 
pedo Co., 197 P. 1049. 82 Okl. 58. 
Tex.—Stribllng v. Stribllng, Clv.App., 
85 S.W.2d 816, error dismissed, fol¬ 
lowed In 85 S.W.2d 822—Tubb v. 
Fuhrman, Civ.App., 9 S.W.2d 466— 
Powell v. Tolbert dv.App., 264 S. 
W. 166—Port Worth & D. C. Ry. 
Co. v! Jenkins, Clv.App., 252 S.W. 
189—Springfield Fire & Marine Ins. 
Co. V. Whlsenant Clv.App.. 246 S. 
W. 968—Barrow v. Bsment dv. 
App., ^89 S.W. 278—McKinnon v. 
Porter. av.App., 192 S.W. 1112, af¬ 
firmed Porter v. McKinnon, Com. 
App., 821 S.W. 674. 

W.Va.—Ohio Valley Bank v. Berry, 
100 S.B. 876, 85 W.Va. 95. 

13 C.J. P 188 note 60. 

(4) Excuse for failure to tSke wit¬ 
ness’ deposition.—St Louis South- 
wesiem Ry. Co. of Texas v. Turner, 
Tex.Clv.App., 226 S.W. 383, error re- 
fused^Hahl v. Davidson, Tex.av. 
App., 202 S.W. 792. 

(5) Issuance and service of a sub- 
poma while witness was within state. 
—^Trumbull v. Martin, 208 S.W. 808, 
187 Ark. 496. 

(6) Facts to which absent witness 
would testify, if present 


Ga.—^Benjamin v. Weintraub, 161 S. 
K. 381, 169 Ga. 770—Western & A. 
R R. V. Bennett 171 S.E. 187, 47 
GaApp. 629. 

Ind.—^Krelghbaum v. Dlnsmore, 166 
N.E. 526, 88 Ind.App. 693. 

Iowa.—Temple Lumber Co. v. Latt- 
ner, 211 Iowa 466. 

Tex.—^American Employers’ Ins. Co. 
V. McMickle, Civ.App., 67 S.W.2d 
879, error dismissed. 

(7) That absent testimony Is mate- 
rlai competent and admissible. 

Colo.—^Poslg V. Zelish, 67 P.2d 70, 

100 Colo. 258. 

Ga.—dark v. Small, 175 S.E. 476, 179 
Ga. 119. 

Ky.—Smith v. KeUy, 58 S.W.2d 621, 
248 Ky. 870. 

Tex.—American Employers' Ins. Co. 

V. McMickle, supra—Sovereign 
Camp, W. 0. W., v. Davis, av.App., 
268 S.W. 628—Powell v. Tolbert, 
Civ.App., 264 S.W. 186—Springfield 
Fire & Marine Ins. Co. v. Whlsen¬ 
ant av.App., 245 S.W. 968—^Mc¬ 
Kinnon V. Porter, Clv.App., 192 S. 

W. 1112, affirmed Porter v. McKin¬ 
non, ComuApp., 221 S.W. 574. 

(8) Facts disclosing the where¬ 
abouts or availability of the absent 
witness.—^Walthall v. Childress, Mo. 
App., 4 S.W.2d 1100. 

(9) Facts showing the probability 
of procuring the evidence or attend¬ 
ance of the witness within the time 
allowed by the continuance. 

Ga.—Fountain v. Whatley, 158 S.B. 
591, 172 Ga. 769—LoulsvUle & N. 
R Co. V. Ernest 122 S.E. 260, 81 
Ga.App. 810. 

Iowa.—^Temple Lumber Co, v. Latt- 
ner, 288 N.W. 522, 211 Iowa 465. 
Mont—^McCarthy v. Anaconda Cop¬ 
per Mining Co., 225 P. 391, 70 Mont 
809. 

Tex,—StribUng v. Stribllng, av.App., 
85 S.W.2d 816. error dismissed, fol¬ 
lowed In 85 S.W.2d 822—American 
Employers’ Ins. Co. v, McMickle, 
av.App., 67 S.W.2d 879, error dis¬ 
missed—Short V. Walters, Civ.App., 
281 S.W. 161. 

Wis.—In re Bllty*8 Will, 176 N.W. 

220, 171 Wls. 20. 

ABsgatlons held sufidoienl) 

Colo,—Poslg V. Zelish, 67 P.2d 70,100 
Colo. 253. 

AUegatloas held Insuffloieat 
La—Morgan v. Leone, 129 So. 898, 14 
LaApp. 45. 

Tex.—Barrow v. Bement Clv.App., 
239 S,W. 273—(xoodwln v. Ameri¬ 
can Nat Bank of Shreveport La, 
CivApP., 286 S.W. 780. 

IS. Application should hhow 
(1) Necessity of party’s testimony. 
—Kaiser v. Hutcheson, Tex.av.App., 
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112 S.W.2d 1058, error dismissed— 
Lynch v. Bernhardt T6x.Clv.App., 
201 S.W. 1051. 

(2) Material facts to which he 
would testify. 

Miss.—King V. McWhorter, 163 So. 
679, 174 Miss. 187. 

Tex.—Turner v. Atlanta Nat Bank, 
Clv.App., 83 S.W.2d 454, modified 
on other grounds, Sharber v. At¬ 
lanta Nat Bank, Com.App., 109 S. 
W.2d 1042. 

(5) The exercise of diligence 
procure his testimony.—^Kaiser/ v. 
Hutcheson, Tex.av.App., 112 S.3^.2d 
1068, error dismissed—Good v. (Stans¬ 
berry, Tex.Civ.App., 240 S.W. 958, dis¬ 
missed for want of Jurisdiction. 

(4) The probability of securing his 
testimony at a later time.—Good .v- 
Stansberry, supra 

lA Ga—Progressive Life Ins. Co. v. 
Haygood, 186 SJS. 584, 63 GaApp. 
281. 

AppUeation held good as against 
general demurrers.—Two Republics 
Oil & Gas Co. V. Reiser, T6x.av.App., 
247 S.W. 910. 

14 Application should show 

(1) Facts sufficient to show that 
applicant was taken by surprise. 
Ark.—Brown & Hackney v. Loveless, 

239 S.W. 21, 162 Ark. 640. 

Ga—Western & A. R Co. v. Mallett, 
98 S.E. 238, 28 GaApp. 867. 

Iowa.—Johns v. Cooper, 205 N.W. 
791. 

Mo.—^Noah v. L. B. Price Mercantile 
Co., 231 5.W. 800, 208 Mo.App. 149. 
Tex.—Stribllng v. Stribllng, Civ. 

' App., 86 S.W.2d 316, error dismiss¬ 
ed followed In 85 S.W.2d 322. 
W.Va—Ruhenstein v. Metropolitan 
Life Ins. Co., 1^0 S.E. 531, 

18 C.J. p 183 note 88. 

(2) That applicant has a good de¬ 
fense to surprising matter introduc¬ 
ed by amendment to pleadings.—Clt- 
Izens' Mut. Life Ins, Ass’n v. Miles, 
Tex.Clv.App., 77 S.W.2d 717. 

(8) That the time between the fil¬ 
ing of the amended pleadings and 
the trial is too short to permit the 
applicant to procure the necessary 
testimony.—^Hahl v. Davidson, Tex. 
C1V.APP., 202 S.W. 792. 

(4) That If a continuance were 
granted testimony to contradict such 
new matter could be procured. 

Ga—Horton v. Stone, 128 S.E. 862, 
168 Ga 499. 

Tex.—Lefevre v. Lefevre, av.App.^ 
205 S.W. 842. 

(6) The nature and character of 
the evidence expected to be procur¬ 
ed.—Horton V. Stone, 128 S,E. 882,. 
168 Ga 499. 
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declared to be the proper practice for the motion 
to request that the continuance be granted for a 
definite time with leave to renew if necessary .15 

§ 85. Who May Make 

A party to the action or hfs attorney may make ap¬ 
plication for a continuance. 

The attorney of a party to an action, as well as 
the party himself, may sign and swear to a mo¬ 
tion for continuance but a motion by one who is 
not a party to the action may be properly over¬ 
ruled,even though such person may have an 
interest in the outcome of the trial.i* However, 
it has been stated that the right of the trial court 
to grant a continuance may be exercised in favor 
of the real defendant, although not a party of 
record, whenever the requirements of justice de¬ 
mand it.i8 


§ 86. Jurisdiction of Application 

Th« authority to grant a continuance is in the court, 
rather than the Judge. 

The authority to grant or refuse an application 
for a continuance resides in the court, rather than 
in the trial judge.^® 

§ 87. Time for Making 

An application for continuance should be made as 
soon as practicable after It appears that one Is neces¬ 
sary. 

An application or motion for a continuance should 
be made at the earliest practicable time after knowl¬ 
edge of the necessity for a continuance is ac- 
quired^i Accordingly, unless a good reason ap¬ 
pears for allowing it thereafter,22 where a party 
has not been diligent in seeking a continuance prior 
thereto, a motion for a continuance after issues 
have been joined,23 after a case has been called for 
trial,24 after the party has announced himself readv 
for trial,25 after actual trial has commcnccd,26 or 


15. Pa.—Gurdus v. Philadelphia Nat. 
Bank, 116 A. 672, 278 Pa. 110, 23 
A.L.R. 1227. 

Successive applications generally see 
infra 9S 110-116. 

le. Tex.—Patek v. Supreme Lodge 
of Slavonic Benev. Order of State 
of Texas. Clv.App., 62 S.W.2d 773. 

17. U.S.—Board of Drainage Com’rs 
of Pender County Drainage Dist. 
No. 4 v. Lafayette Southside Bank 
of St. Louis. C.C.A,N.C.. 27 F.2d 
286. 

Ga.—Hargrett v. Jolley, 180 S.B. 602, 
34 Ga.App. 662. 

18 C.J. p 178 note 11. 

18. Kan.—^BurgwaW v. Donelson, 43 
P. 100, 2 Kan.App.« 301. 

In. acUon to foreclose mortgage, 
where the makers of the notes and 
mortgage do not reguest a contin¬ 
uance, it is not an abuse of dlscre- 
.tlon to deny a continuance.—City 
NaL Bank v. Riggs, 70 S.W,2d 674. 
189 Ark. 123. 

19. Wash,—Spokane v, Costello, 84 
P. 662, 42 Wash. 182. 

8(K Ala.—Morris v. McElroy, 122 
So. 608, 219 Ala. 369, denying cer¬ 
tiorari 122 So. 606, 28 Ala.App. 96. 
Cal.—^Norwood v. Kenfleld, 34 Cal. 
829. 

21. Ala.—Allen v. Bannister, 97 So. 
820, 210 Ala. 264. 

Cal.—Spadonl v. Maggenti, 8 P.2d 
874, 121 Cal.App. 147. 

18 C.J. p 178 note 18. 
lOotloii hd.d‘ properly denied 
I7.S.—^Board of Drainage Coza’rs of 
Pender County Drainage DlsL No. 
4 V. Lafayette Southside Bank of 
SL Louis, C.aA,N.C., 27 P.2d 286. 
Tex.—Currie v. Dobbs, Civ.App., 10 
S.W.2d 488. 


Hotlon held improperly denied 
U.S.—^Darrow v. U. S., C.C.A.Aria.,. 
61 F.2d 124. 

Within oourt’s discretion 
A litigant should not be permitted 
to consume an unreasonable time in 
the preparation of grounds for a 
continuance, and the time and oppor¬ 
tunity to be extended for the exer¬ 
cise of such right is a matter within 
the sound discretion of the trial 
court.—Neely v. Strong, 217 S.W. 898, 
186 Ky. 640. 

R.L—Strzeblnska v. Jary, 198 
A. 747, 112 A.L.R. 891. 

Absence of comuel 
Tex.—^Fidelity Oil Co. of New Jersey 
v, Swinney, Civ.App., 254 S.W. 137, 
motion overruled 260 S.W. 1111. 
Newly discovered evidence 
Ga.—^Holmes v. Dobbins, 19 Ga. 680. 
Ky.—Baskett v. Rudy, 217 S.W. 112, 
186 Ky. 208. 

Attorney engaged la preceding trial 
Where a defendant was confined in 
the penitentiary and brought to place 
of trial the afternoon before trial 
began, and his attorneys, except one 
engaged in the precedi^ trial, with¬ 
drew from the case, it was reversible 
error to refuse defendant sufficient 
time after the conclusion of the pre¬ 
ceding case to prepare the affidavit 
for continuance for absence of wit¬ 
nesses.—Neely V. Strong, 217 S.W. 
898, 186 Ky. 540. 

23. Colo.—^Valley Lands & Invest¬ 
ment Co. V. Killean, 230 P. 393, 76 
Colo. 91. 

13 C.J. p 179 note 14. 

2A Ill.—Miller V. Grand Lodge, 
Brotherhood of Railroad Trainmen, 
118 N.SL 718, 282 IIL 430. 
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Iowa.—Robyn v. Van Der Weide, 169 
N.W. 1034, 178 Iowa 608. 

25. Fla.—Bour v. Sherman, 152 So. 
8, 113 Fla. 730. 

Tex.—Lagow v. James, Clv.App., 263 
S.W. 632. 

13 C.J. p 179 note 16. 

n operates as » wslvex of any 
right a party may have to a contin¬ 
uance to announce ready for trial 
without any reservations.—Wood v. 
Fulton Property Co., Tex.Clv.App., 
92 S.W.2d 549—American Druggists' 
Syndicate v. Holt Drug Co., Tex.Clv. 
App., 272 S.W. 608. 

26. Colo.—Boaster v. Bell, 267 P. 
702, 83 Colo. 587. 

Fla.—Bour v. Sherman, 162 So. S, 
113 Fla. 730. 

Ill.—Bonton v. Marr, App., 10 N.B. 
l 2d 864, transferred 6 N.E-Sd 466, 
364 Ill. 628. 

Iowa—Des Moines Joint Stock Land 
Bank of Des Moines v. Danson, 220 
N.W. 102, 206 Iowa 897, opinion 
sifi)Plemented 221 N.W. 642. 206 
Iowa 897—Welpton v, Marshall, 
186 N.W. 864. 

La—Martin v. Universal Life Ins. 

Co. of Tennessee, App., 166 So. 26. 
Md.—Cumberland & Westemport 
Transit Co. v. Metz, 149 A. 4, 168 
Md. 424, rcargument denied 149 A. 
565, 168 Md. 424, and appeal dis¬ 
missed American Oil Co, v. Metz, 
61 S.Ct. 40, 282 U.S. 801, 76 L.Bd. 
720. 

Tex.—Lagow v. Jamea Clv.App., 263 
S.W. 632. 

Wash.—^Faasch v. E^mey, 260 P. 265, 
146 Wash. 390. 

IS C.J. p 179 note 17. 

Witnesses not in oonzt 
Where defendant's witness was not 
in court, It was duty of defendant’s 
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after the jury has been called^T or impaneled, 2 8 
or after the close of evidence's is not timely 
made. On the other hand, the application should 
not be made at a time when there is no certainty 
that the grounds assigned will exist when the case 
comes on for trial.*® 

Of course, if the time within which application 
for a continuance should be made is fixed by stat¬ 
ute or rule of court, in the absence of a sufficient 
excuse, application should be made within that 
time.*l If the application is made within the pre¬ 
scribed time, it will be deemed in time, although 
the order for continuance is not made until after 
the expiration of the time for making applica¬ 
tion.** 

After judgment. Aft6r a final decree has been 
entered, it has been held not to be error to refuse 
to set it aside and grant the defeated party a con¬ 
tinuance,** and it has held that a trial court is 
without power .to pass on a motion for continuance 
filed after a judgment has been entered in the 
cause.*^ 


■§ 68. Notice 

Where possible, reasonable notice of an application 
for a continuance should be given to the adverse party* 

A proper application for the continuance of a 
cause can be made only in open court in the pres¬ 
ence of the adverse party;*® and, where possible, 
reasonable notice should previously be given the 
opposite party.** 

§ 89. Affidavits 

Particular riiatters respecting affidavits accom¬ 
panying a motion or application for a continuance 
are considered infra §§ 90-96. 

§ 90. -Necessity for 

A court may properly refuse a continuance not sup¬ 
ported by an affidavit or other satisfactory proof. 

It is preferable that the showing on an applica¬ 
tion for a continuance be made by written affida¬ 
vit,**^ and it is generally held, frequently by virtue 
of statute, that a motion or application for a con¬ 
tinuance may properly be denied if it is unsupport¬ 
ed by an affidavit** or other sufficient proof** show- 


attorney to call court's attention to 
absence of witness at time case was 
called for trial.—Mattera v. Knicker¬ 
bocker Ice Co.. 273 N.T.S. 82, 242 
App.Dlv. 694, modified on other 
grounds 195 N.B. 208, 266 N.T. B67. 

87. Fla.—^Bour v. Sherman, 162 So. 
3, 113 Fla. 730. 

Utah.—^Patton v. Evans, 69 P.2d 969, 
112 A.L.R. 589. 

88. Tex.—Lagow v. James, Clv.App., 
263 S.W. 632. 

IS C.J. p 179 note 15. . 

89. Ill.—Rohar V. Isham, 142 N.B. 
460, 310 Ill. 585. 

After plaintiff had closed esse 
Ga.—J. T. Tice Co. v. Evans, 128 S. 

B. 742, 32 Oa.App. 386. 
sa Ark.—Winter v. Randal, 30 Ark. 
862. 

13 C.J. p 179 note 19. 

81. Ill.—^Benton v. Marr, App., 10 
N.B.2d 864, transferred 6 N.B.2d 
466. 364 111. 628. 

18 C.J. p 179 note 20. 

38. Or.—Dick V. Kendall 6 Or. 166. 

33. W.Va.—Cross v. Cross, 49 S.B, 
129, 56 W.Va. 185. 

84. Tex.—R. B. George Machinery 
Co. v. City of Midland. 20 S.W.2d 
107, reversed on other grounds, 
ComApp., 29 S.W.2d 966. 

88. Mo.—Trimble v. Southwest Mis¬ 
souri Light Co., 92 S.W. 846, 115 
Mo.App. 606. 

86. U.S.—Den v. Bacon, N.J., 7 F. 

Caa.No.3,783, 4 Wash.C.a 678. 
Hawaii—Judd v. Ladd, 1 Hawaii 14. 

17 0.J.S.-17 


37. Ky.—Simms v. Aloom, 1 Bibb 
848. 

13 C.J. p 179 note 25. 

38u U.S.—Dietrich v. TJ. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, GC.AN.T., 9 F.2d 733, certio¬ 
rari denied Dietrich v. D. S. Ship¬ 
ping Board Merchant Fleet Cor- 
poraUon, 49 S.Ct. 82, 278 U.S. 647, 
73 L.Bd. 660. 

Cal.—Ross V. Thlrlwall, 281 P. 714, 
101 CaLApp. 411—Bassl v. Walden, 
222 P. 866, 64 Cal.App. 764. 

Ill.—Conroy v. Renn, 3 N.B.2d 167, 
286 IllApp. 694. 

Ind.—Kaczmarczyk v. Dolato, 133 N. 
B. 829. 191 Ind. 640. 

Iowa.—CoUlngs v. Gibson, 220 N.W. 
338. 

Kan.—Minch v. Winters, 253 P. 678, 
122 Kan. 633. 

Ky.—Commonwealth Life Ins. Co. v. 
Brandon, 97 S.W.2d 2. 266 Ky. 434 
—Bullock V. Young, 67 S.W.2d 941, 
262 Ky. 640—Honaker v. CrutchT 
field, 67 S.W.2d 602, 247 Ky. 496— 
Harlan Coal & Coke Co. v. Kinser, 
262 S.W. 987, 203 Ky. 570. 

Md.—Phoebus v. Sterling, 198 A. 717. 

Mo.—^Hughes v. Abraham Lincoln 
Life Ins. Co.. App., 84 S.W.2d 973 
—Allen V. Van Horn, 10 S.W.2d 
969, 222 Mo.App. 930—Noland v. 
Morris & Co., 248 S-W. 627, 212 Mo._ 
App. 1. 

N.Y.—Rottenhurg v. Staler, 69 N.Y. 
S. 192, 28 Mlsc. 442. 

Okl.—Seidenbach’s, Inc. v. Murdock, 
68 P.2d 92, 180 Okl. 86. 

Or.—In re Losle's Bstate, 66 F.2d 
1175. 
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S.D.—Simmons v. Leighton, 244 N. 
W. 883, 886, 60 S.D. 524, citing 
Coipns Juris. 

Tenn.—Levitt & Co. v. Kriger, 6 
Tenn.App. 323. 

Tex.—Continental Paper Bag Co. v. 
Bosworth, Com.App., 269 S.W. 83, 
affirming, Clv.App., 216 S.W. 126, 
and rehearing denied, Com.APP» 
276 S.W. 170—^Maupln v. King, Civ. 
App., 26 S.W.2d 163, error dismiss¬ 
ed—Texas Utilities Co. v. Clark, 
Civ.App., 269 S.W. 908—^Robinson 
V. Shockley, Civ.App., 266 S.W. 420. 
Wash-—Lincoln v. Kuskokwlm Fish¬ 
ing & Transportation Co., 203 P. 
62, 118 Wash. 137. 

W.Va.—Bartrug v. Bdgell, 92 S.B. 
438, 80 W.Va. 220—McLaughlin v. 
Sayers, 78 S.E. 366, 72 W.Va. 864. 
13 C.J. p 180 notes 26, 27, 87. 

Effect of offnlUctlng statutory provl- 
siou 

A compliance with such statutes 
may be dispensed with where the 
case is brought within another code 
or statutory provision authorizing 
a court or Judicial officer to adjourn 
any proceeding before it from time 
to time as may be necessary.-Young 
V. Patton, 9 Or. 196. 

Where opponent calls for an affida¬ 
vit showing the grounds for a con¬ 
tinuance, It Is the trial court’s duty 
to require It in order that the show¬ 
ing of diligence may he passed on, 
and that they may bfe met by other 
affidavits.—Phoenix-JelUco Coal Co. 
V. Grant, 166 S.W. 812, 159 Ky. 96. . 

89. Cal—Boss V. Thlrlwall 881 P. 
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ing suflScient grounds for the continuance. In the 
absence of a statute to the contrary, however, the 
filing of an affidavit in support of a continuance 
is not jurisdictional,^0 although it has also been 
held that if evidence other than an affidavit is used 
it must be under oath,^! unless the facts are within 
the judicial knowledge of the court, and are not 
open to dispute.*^ 

§ 91. — By Whom Made 

In the absence of a statute or rule of court to the 
contrary, If the applicant for a continuance Is present 
and cognizant of the facts, he is the proper party to 
make the affidavit. 

The person by whom the affidavit in support of a 
continuance shall be made is generally designated by 
statute^® or by rule of court,^^ and”where this is the 
case no persons other than those so designated may 
make the affidavit.*® If the applicant for the con¬ 
tinuance is present and cognizant of the facts on 
which the application is based, he is the proper 
party to make the affidavit;*® but if the necessary 
facts are within the knowledge of applicant's au¬ 
thorized agent*^ or attorney*® it is proper that 


it be made by him. -Generally allegations in an 
affidavit made by a person other than the party 
seeking the continuance must be within the personal 
knowledge of affiant;*® but an affidavit containing 
allegations based on hearsay has been upheld on 
appeal where no objection thereto was made in, 
the court below.®® Although there is authority to 
the contrary,®! where an affidavit is not verified 
by applicant it should state the reason why,®^^ and 
it should exclude the conclusion that it was so 
made because the party himself could not con¬ 
scientiously make it®® 

Under some statutes, an affidavit made on be¬ 
half of a corporation should be sworn to by the 
president, treasurer, or cashier.®* 

§ 92. -Requisites in General 

An affidavit for a continuance must be In substantial 
compliance with applicable statutes and rules of court; 
it should be entitled in the proper cause, contain a com-. 
plete but' not too general statement of facts, and should 
be filed at the time the motion is made. 

The form and requisites of the affidavit for con¬ 
tinuance are usually matters regulated by statute®® 


714, 101 CalApp. ill—Basal v. 
Walden, 222 P. 866, 64 Cal.App. 764. 
Md.—Phoebus v. Sterling, 198 A. 717. 
S.D.—Simmons v. Leighton, 244 N.W. 

883, 60 S.D. 524. 

13 GJ. p 180 note 87. 

Oath of appUoant 
A statute requiring an affidavit Is 
satlafled where the motion Is sup¬ 
ported. by the oath of the applicant 
heard in open court without objec¬ 
tion.—Mackln V. Cody, 68 HLApp. 
108. 

Swoxn statements held sufflident 
Ky.—Locker v. Wlgglesworth, 6 J.J. 
Marsh. 668. 

40 CaL—Winkle v. Turlock Irr. 
Dist, App., 74 P.2d 302. 

m. Ga.—Arnold v. Pinesj 190 S.B. 
383, 65 OaApp. 361—Covington v. 
J. L Case Threshing' Mach. Co., 
107 S.B, 370, 26 Qa-App. 781. 

13 C.J. p 180 notes 30, 81. 
PxesnmptloiL of Intent to delay 
Where unsworn statements raise a 
presumption that the motion is made 
only for delay, they will not suffice 
in lieu of an affidavit—Brooklyn Oil 
Works V. Brown, 7 Abb.Pr.,N.S., N.T., 
382, 88 How.Pr. 461. 

48- TJ.S.—^Dietrich v. XJ. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion. C.GA-N.T., 9 P.2d 733, certio¬ 
rari denied Dietrich v. U. S. Ship- 
, ping Board Merchant Fleet Corpo- 
. ration, 49 8.Ct. 82, 278 U.S. 647, 78 
L.Bd. 660. 

N.M.—Dold V. Dold, 1 NJd. 897. 


Buie Inapplicable to motion based on 
surprise 

Mo.—Hughes V. Abraham Lincoln 
Life Ins. Co., App., 84 S.W.2d 978. 

48. Tex.—Dali v. Mundine, 19 S.W. 
894, 84 Tex 316. 

13 GJ. p 180 note 38. 

44. Go.—Christian v. Mansfteld, 25 
Qa. 628. 

46. ni.-^chool Directors v. Hentx 
67 IlLApp. 648. 

4& Del!—^Voorhees Bubber Co. v. 
Brunswick-Balke-Collender Co., 105 
A, 786, 7 Boyce 271. 

18 GJ. p 181 note 41. 

47, Ky.—Steams Coal & Lumber Co. 
V. wmiams, 198 S.W. 64, 177 Ky. 
698. 

13 GJ. p 181 note 42. 

4a Tex—Patek v. Supreme Lodge 
of Slavonic Benev. Order of State 
of Texas, Clv.App., 52 S.W.2d 778. 
13 GJ. p 181 note 48. 

49. Wash.—^Thomthwalte v. Greater 
Seattle Realty & Improvement Co., 
295 P. 933, 160 Wash. 651. 

13 C.J. p 181 note 44. 

Xnfomatlon and belief 
Stating facts on Information and 
belief la insufficient, at least In the 
absence of a further statement of 
the sQurce of information.-Kansas 
City, etc., R. Co. v. Wells, TexCiv. 
App.,’ 142 S.W. 670. 
sa CaJ.—Pacifle Gas St Electric Co. 
V. Taylor, 198 P. 651. 62 CaLApp. 
307. 

61. Ind.—Espy V. State Bank, 6 Ind. 
27A I 
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52. Colo.—Ward v. Atkinson, 123 P. 
120, 22 Colo.App. 134. 

13 GJ. p 181 note 47. 

53. Tex.—Robinson v, Martel, 11 
Tex 149. 

54. Del.—Voorhees Rubber Co. v. 
Brunswick-Balke-Collender Co., 106 
A. 786, 7 Boyce 271. 

55. Ariz.—Wright v. Burhart, 278 
P. 837, 35 Ariz. 246. 

Colo.—Durham v. Wilson, 190 P. 525, 
68 Colo. 430. 

Go.—Felker v. Still, 171 S.B. 838, 48 
Ga.App, 24, transferred 169 S.E. 16, 
176 Ga. 736—Proug v. Upchurch 
Packing Co., 158 S.E CIO, 43 Ga. 
App. 207. 

Idaho.—Nelson v. Boise Petroleum 
Corporation. 82 P.2d 782, 64 Idaho 
179. 

Ill.—Johnson v. Theodoron, 155 N.E- 
481, 324 111. 643. 

N.J.—May v. Van Renschoten, 177 A. 
841, 13 N.J.Misc. 268. 

Okl.—Barlow v. Prudential Ins. Co. 
of America, 62 P.3d 969, 178 OkL 
266—Schuman’s, Inc. v. Missy 
Dress Co., 44 P.2d 862. 172 OkL 
211 . 

Op.—T aylor v. Nelson, 6 P.2d 707, 189 
Or. 165, rehearing denied 8 P.2d 
1089, 139 Or. 166. 

Tex—Scott v, Lewis, CIv.App., 49 
S.W.2d 616, error dismissed. 

Wash.—Preston v. California Medi¬ 
cal Missionary & Benevolent Ass’n, 
207 P. 1053, 120 Wash. 691. 

18 GJ. p 181 notes 49 [a], 60, 52, 63. 
p 184 note 97. 
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or rule of court,S® and the affidavit to be suffi¬ 
cient must conform to such requirements; but 
the affidavit need not - be in the precise terms of 
the statute, as where the spirit of the statute has 
been complied With, it will be sufficient.®^ 

Entitling. The affidavit should be entitled in 
the proper cause.®® 

Precision. The affidavit should not be so general 
in its terms as to make it impossible to have a 
conviction for perjury in case it is willfully false.®® 
It should contain within itself a statement of the 
requisite facts without reference to extraneous pa¬ 
pers not a part of ^the record.®® 

Time for fling. An affidavit in support of a 
motion for continuance should be offered at the 
time the motion is made;®i it is too late to do so 
after the hearing.®® 

§ 93. -Showing Good Faith of Applicant 

An affidavit for a continuance must contain allega¬ 
tions showing that the application Is being made in good 
faith. 

Among other things required to be stated when 
a continuance is desired, is that the application is 
not made for vexation or delay, but in good faith 
for the purpose of obtaining a fair and impartial 
trial.®® 

§ 94 . -Statement of Grounds 

a. In general 


b. Absence or disability of party 

c. Absence or disability of counsel 

d. Absence of witnesses or evidence 

a. In General 

The affidavit In support of a request for a continu¬ 
ance should set forth the facts constituting the grounds 
therefor. 

In stating the grounds on which a continuance 
is asked, the affidavit should set forth the facts con¬ 
stituting such grounds, and mere conclusions are 
insufficient.®^ The grounds for a continuance have 
already been discussed in §§ 14-82. 

Amendment of pleadings. An affidavit filed in 
support of an application for a continuance on the 
ground of surprise at an amended pleading must 
show that the applicant is surprised by such amend¬ 
ment, and that he is less prepared for trial, and 
how, than he would have been if such amendment 
had not been made,®® and it is not sufficient merely 
to allege that he is surprised.®® It must also show 
that applicant has a meritorious cause of action or 
defense,®'^ and must set out the names of the wit¬ 
nesses,®® and the evidence expected to be produced 
for the purpose of meeting the allegations of the 
amended pleading,®® except in a case where there 
is such a radical change of issues that counsel 
cannot, until investigation, be expected to specify 
what additional witnesses will be called to meet 
the new condition.^® 


Pixst, BMond, or Bubiequeat ooatiwt* 
gjioe 

The statutory requirements may 
differ accordlngr to whether the ap¬ 
plication Is for a first, second, or 
subsequent continuance, in which 
case the allegations should conform 
to the' requirements applicable to 
the particular situation.—^Boyd v. 
Cloud. 62 A, 294, 21 Del. 478. 
Affidavits on successive applications 
see infra 5 H®- 

sa Mich.—Copeland v. Pere Mar- 
■ quette Ry. Co., 227 N.W. 799, 249 
Mich. 116. 

R. I.—Kogut V. Pytel, 128 A. 663, 46 
R.I. 378. 

S. C.—Merchants’ Pertilteer & Phos¬ 
phate Co. V. American Land & 
Building Corporation, 164 S.B. 17, 
165 S.C. 894. 

Vt.—Gomez v. Lawson, 166 A. 14, 106 
VL 868. 

18 C.J. p 181 note 51. 

67. Neb.—Coombs v. Brenklander, 45 
N.W. 929, 29 Neb. 686—Belcher v. 
Skinner, 44 N.W.* 78, 28 Neb. 91. 
Tex.—^Payne v. Cox, 18 Tex 480. 
SB. Mo.—Adams Express Co. v. Re¬ 
no, 48 Mo. 264. 

N.T.—Irroy v. Nathan, 4 ElD.Smlth 

68 . 


59, Tex—^Mays v. Lewis, 4 Tex 38. 
60 l Ind.—^De Puy v. Everett, 8 Ind. 
267. 

61. Ga.—Fullbright v. Vincent, 89 
S.B. 1056, 18 Ga.App. 620. 

68. Ga.—Dyar v. Dyar, 189 S.B. 721, 
66 Ga.App. 226. 

63. Ga—Tanner v, Hinson, 118 8. 
B. 680, 165 Ga 888—Smith v. Print- 
up, 59 Ga 610—Waters v. Bridges, 
191 S.R 297, 66 GaApp. 763—Hoff¬ 
man V. Franklin Motor Car Co., 122 
S.E. 896, 32 GaApp. 229—Western 
& A. R. Co, V. Mallett, 98 S.E. 238, 
23 GaApp. 367. 

13 C.J. p 182 note 64, p 183 note 89. 

94. Colo.—Durham v. Wilson, 190 P. 
526, 68 Colo. 430. 

IlL—Johnson v. Theodoron, 166 N.R 
481, 824 Ill. 643—Cusanelli v. 

Steele, 6 N.B.2d 296, 287 Ill.App. 
490. 

N.D.—Continental Supply Co. v. Syn¬ 
dicate Trust Co., 202 N.W. 404, 62 
N.D. 209. 

OkL—Barlow v. Prudential Ins. Co. 
of America, 62 P.2d 969. 178 Okl. 
266. 

Tex—Maupin v. King, Civ.App., 26 
S.W.2d 163, error dismissed. 
Wash.—Thomthwaite v. Greater Se¬ 
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attle Realty & Improvement Co., 
296 P. 933, 160 Wash. 661. 

13 C.J. p 182 note 61. 

65. Ga—Western & A. R Co. v. 
Mallett. 98 S.E. 288, 23 GaApp. 
367. 

Okl.—Seldenhach’s Inc., v. Murdock, 
68 P.2d 92, 180 Okl. 85. 

W.Va—^Rubensteln v. Metropolitan 
Life Ins. Co., 190 6.E. 631. 

13 C.J. p 183 note 88. 

Motion properly denied 
Minn.—^Hayday v. Hammermlll Pa¬ 
per Co., 237 N.W. 600, 184 Minn. 8. 

66. Ill.—Franklin v. Krum, 49 N.E. 
618, 171 Ill. 378. 

Tex—^Western Union Tel. Co. v. Rob¬ 
ertson, CIv.App., 133.S.W. 464. 

13 C.J. p 188 note 90. 

67. W.Va — Ravenswood Bank v. 
Hamilton, 27 S.E. 296, 43 W.Va 76. 

13 C.J. p 183 note 91. 

6a Okl.—Chas. T. Derr Constr. Co, 
V. Gelruth, 120 P. 253, 29 Okl. 538. 

69. Ean.—^Macy v. City of Rosedale, 
211 P. 131, 112 Kan. 342. 

13 C.J. p 184 note 93. 

7a Minn.—^Despatch Laundry Co. v. 
Employers’ Liability Assur. Corp., 
117 N.W. 606, 118 N.W. 162, 106 
Minn. 884. 
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Another action pending. Where a motion for a 
continuance is based on the ground that the movant 
has a similar suit pending in another court, the 
affidavit must state that the trial in the other court 
is necessary in order to obtain all the relief sought 
'in the two suits.^l 

Newly discovered evidence. When a party de¬ 
sires a continuance on the ground of newly dis¬ 
covered evidence, he should state in his affidavit 
such facts as will enable the court to determine 
whether by the exercise of proper diligence he 
could have discovered the evidence in time to have 
procured iL^^ it must also appear that there is 
a probability of procuring the evidence within a 
reasonable time.^® 

Want of preparation. An affidavit for a con¬ 
tinuance on the ground of want of preparation must 
show in what respect the applicant is not ready.^^ 
It should also show that he has used due diligence 
in preparing for trial,or, in the absence of rea¬ 
sonable exertions to be ready, a good reason for 
such failure.*^® 

b. Absence or Disability of Party 

An affidavit for continuance based on a party’s ab¬ 
sence should state sufficient facts showing the reason 
for the absence and the' necessity of his presence. If 
the party Is a necessary witness, the material facts to 
be proved and the use of diligence should be set out. 

An affidavit in support of an application for a 


continuance on the ground of absence of a party 
to the suit should allege a definite and sufficient 
reason for his absence,.that his presence is in¬ 
dispensable to a fair trial of the cause,^8 and that, 
if the continuance is granted, the party will appear 
within a reasonable time^® or that his testimony 
can probably be procured.®® 

Where his attendance as a witness is desired, it 
has been required that the affidavit allege the 
facts to which the absent party would testify if 
present,®! that such facts cannot be proved by any 
other witness,®® that the desired testimony is ma¬ 
terial and admissible,®® and that reasonable dili¬ 
gence was used in an attempt to procure the party’s 
presence or his testimony.®* On the other hand, 
it has also been held that a litigant has a right to 
be present at the trial, and, where a sufficient 
excuse for his absence is presented, that the affi¬ 
davit need not set out the facts the party would 
testify to if present.®® 

An affidavit alleging inability to be present on 
account of illness should state how long the party 
has been ill,®® the nature of the illness,®7 and the 
probable length of time he will continue to be con¬ 
fined.®® 

c. Absence or Disability of Ootmsel 

An affidavit for continuance on the ground of absence 
of counsel should show the reason for hie absence, the 


n. IlL—Matter of Herhold, 182 Ill. 
App. 477. 

72. OkL—Murphy v. Hood, 78 P. 281, 
12 OkL 698. 

18 C.J. p 190 note 61. 

72, OkL—Murphy v. Hood, supra. 

74. ria.—Ahren v. ■Willis, 6 Fla. 889. 

75. Ill.—Bartkowskl v. Albert Hoe- 
feld, Inc., 226 IlLApp. 198. 

Tentu—Braly v. Ragsdale, 8 Tenn. 
App. 206. 

18 C.J. p 188 note 86. 

Defendant in default 
A defendant who has failed to 
answer within the time prescribed by 
a rule is not entitled to a continu¬ 
ance‘unless he files an affidavit show¬ 
ing good cause therefor. Such good 
cause does*not consist simply In 
showing that a continuance is neces- 
.sary in order to enable him to take 
proof. The facts averred in the af¬ 
fidavit must expurgate him of his 
default—Bartrug v. BJdgell, 92 S.B. 
488, 80 W.Va. 220. 

7S. IlL—Dunlap v. Davis, 10 Ill. 84. 
77. Cal.—Ross v. Thlrlwall, 281 P. 

714, 101 CaJ.App. 411. 

IS C.J. p 188 note 8L 
Affidavit held sufficient 
Okl.—Duncan v. Hill. 297 P. 261, 148 
OkL 93. 


78. Cal.—Ross v. Thlrlwall, 281 P. 

714, 101 Cal.App. 411. 

Tenn.—Obion Co. for Use of Free 
Bridge Drainage Dist v. Houser, 
9 TenmApp. 646. 

13 C.J. p 183 note 76. 

If party’s presenoe Is necessary to 
advise and assist his attorney, such 
fact should be set forth in the af¬ 
fidavit 

CaL—Ross V. Thlrlwall, 281 P. 714, 
101 CalJlpp. 411. 

Miss,—King V. McWhorter, 168 So. 
679, 174 Miss. 187. 

Affidavit held Insufficient 

lud.—Ruddick v. Hollowell, 126 N.E. 
82, 71 Ind.App. 442. 

7ft. CaL—Ross v. Thlrlwall, 281 P. 
714, 101 CaLApp. 411. 

80. CaL—Beckman v. Waters, 119 P. 
922, 161 CaL 681. 

IlL—Mantbnya v. Huerter, 86 HI. 
App, 27. 

81. CaL—Boss V. Thlrlwall, 281 P. 
714, 101 CaLApp. 411—^Derkmann v. 
Von Blumenthal, 232 P. 162, 69 
Cal.App. 606. 

Miss.—King V. McWhorter, 168 So. 

678, 174 Miss. 187. 

13 C.J. p 188 note 76. 
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88. Ill.—Mayo V. William G. Frye 
Mfg. Co., 126 IlLApp. 677. 

Tenn.—Obion Co. for Use of Free 
Bridge Drainage Dist. v. Houser, 9 
TenmApp. 646. 

ea Cal.—Ross v. Thlrlwall, 281 P. 

714. 101 CaLApp. 411. 

HL—See Corbly v. Corbly, 206 IlL 
App. 627. 

13 CJ. p 188 note 79. 

Statute authozixlag continuance for 
good caiue 

An allegation of this kind is not 
necessary where the application Is 
made under a code or statutory pro¬ 
vision authorizing the court for good 
cause to postpone the trial in the 
absence of a party.—Jaffa v. Lillen- 
thal, 36 P. 636, 101 CaL 175. 

84. Cal.—Ross v. Thlrlwall, 281 P. 
714, 101 CaLApp. 411, 

18 C.J. p 183 note 78. 

85, Ky. — McCutcheon's Adm’r v. 
Dean. 54 S.W.2d 926, 246 Ky. 267. 

8a, Tenn.—Obion Co. for Use of Free 
Bridge Drainage Dist v. Houser, 
9 TenmApp. 646. 

87. CaL—Forney y. Brodle, 59 P.2d 
616, 3 CaLApp.2d 246. 

Ca^-Fomey v. Brodle, supra. 
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necessity of his presence, the use of diligence, the time 
within which .his presence can be obtained, and that 
there is a meritorious cause of action or defense. 

An affidavit for continuance based on the ground 
of absence of counsel should state some reasonable 
excuse for his absence facts showing that his 
presence is necessary for a fair and proper trial;®® 
the use of reasonable diligence on the part of*the 
applicant to have him present that the party has 
not had time to employ other counsel;®® that he 
has a meritorious cause of action or defense;®® 
and the time within which he expects to produce 
his attorney in court to conduct the case.®* Where 
a statute gives a right to‘ continuance under certain 
circumstances because of absence of counsel, where 
such did not constitute a common-law ground there¬ 
for, it must be made to appear by affidavit that 
all of the conditions named in the statute exist.®® 

d. Absence of Witnesses or Evidence 

(1) In general 

(2) Allegations as to expected evidence 

(3) Probability of production of witness 

or evidence 


(4) Diligence in procuring witness or 
evidence 

(1) In General 

An affidavit for continuance on the ground of ab- 
aence of witness or evidence should set forth facts show¬ 
ing that such testimony or evidence is material and 
necessary. In some Jurisdictions the names and ad¬ 
dresses of absent witnesses should also be stated. 

An affidavit for a continuance on the ground of 
the absence of witnesses or evidence must show 
that the absent testimony or evidence is really ma¬ 
terial and necessary,®® and a mere statement of a 
conclusion to that effect is insufficient®^ The affi¬ 
ant should also show that the absent testimony is 
competent,®® and that it will not be merely cumu¬ 
lative.®® The affidavit should state the cause of 
the absence of the witnesses or that such cause is 
unknown,1 and that the witness is not absent by 
permission of the applicant.® 

Name and residence. In some jurisdictions it 
is required that the affidavit state the names of the 
absent witnesses,® unless the applicant, through no 


89. Ky.—^Mulligan v. Phelps Const. 
Co.. 88 S.W.2d 23. 261 Ky. 467. 

Wash.—Howland v. Day, 216 P. 864, 
126 Wash. 480. 

IS C.J. p 182 note 67. 

90. Ill.—Johnson v. Theodoron, 166 
N.K 481, 824 111. 643. 

13 C.J. p 183 note 71. 

ConolosloiL InsvffldeiLt 
The affidavit should set forth facts 
showing that the presence of the at¬ 
torney Is necessary to a fair and 
proper trial, and the mere statement 
of a conclusion to that effect la In¬ 
sufficient—Johnson v. Theodoron, su¬ 
pra. 

91. HI.—Shutt Impr. Co. v. Thomp¬ 
son. 109 IlLApp. 640. 

9a. Ky.—Higgins v. Qose, 187 S.W. 

1038, 144 Ky. 123. 

13 C.J. p 182 note 69. 

93. Idaho.—Bankln v. Caldwell, 99 
P. 108, 15 Idaho 625. 

13 aj. p 182 note 70. 

94. Iowa.—Turner v. Loomis, 135 N. 
W. 662. 146 Iowa 655. 

13 aJ. p 145 note 4. 

96. AttsndMUM <u s e sslirBs of lesls-; 
lative body 

HL-nJohnson v. Theodoron, 165 NJS. I 
481, 324 IlL 543. 

991 OaL—Everts v. Will S, Fawcett] 
Col, 38 P.2d 868. 3 Cal.App.2d 261.1 
Colo.—Tiger Placers Co. v. Fisher, 641 
. P.2d 891, 98 Colo. 22L ' 

Idaho.—Nelson v, Boise Petroleum 
Corporation, 13 P.2d 782, 54 Idaho 
179, 

Ind.—Bscb v. Ssch, 159 NJD. 555. 87 
lnd.AppL 5B7. 


Ky.—^Mulligan v. Phelps Const Co., 
88 S.W.2d 23, 261 Ky. 467. 

Me.—^Bolduc v. Nadeau, 148 A. 666, 
128 Me. 542. 

Mont—Davenport v. Davenport 222 
P. 422, 69 Mont 406. 

Neb.—Waldron v. Lapidus, 236 N.W. 
188, 121 Neb. 64. 

N.T.—O’Brien v. King, 6 N.T.S.2d 82, 
264 App.Div. 318. 

N.D.—Kaye v. Taylor, 148 N.W. 629, 
28 N.D. 293. 

OkL—Schuman’s, Inc., y. Missy Dress 
Co., 44 P.2d 862, 172 Okl. 211— 
Columbia Nat Life Ins. Co. v. 
WIrthle, 176 P. 406, 73 Okl. 302. 
Or.—Taylor v. Nelson, 6 P.2d 707, 
139 Or. 165, rehearing denied 8 P. 
2d 1089, 139 Or. 156. 

Tex—American Employers’ Ins. Co. 
V. McMlckle, 67 S.W.2d 879, error 
dismissed. 

Wash.—^Thorathwaite v. Greater Se¬ 
attle Realty & Improvement Co., 
295 F. 983, 160 Wash. 661—Preston 
v. California Medical Missionary ft 
Benevolent Ass’n, 207 P. 1053, 120 
Wash. 691. 

W.Va.—Ohio Valley Bank v. Berry, 
100 S.B. 875, 85 W.Va. 95. 

18 CLJ. p 184 notes 1, 6. 

Court must bs alOs to OStsmiias 
materiality of absent evidence from 
statement of facts in affidavit 
Colo.—Posig v. Zelish, 67 P.2d 70, 
100 Colo. 253. 

Mont—^Davenport y. Dayenport, 222 
P. 422, 423, 69 Mont 405, citing 
Corpus Juris. 

Wash.—^Drumbeller v. Bird, 16 P.2d 
260. 170 Wash. 14. 

13 QJ, p 186 note 16. 
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Failure to show zelevaiLoy 
When the affidavit fails to state a 
fact necessary to make the testimony 
of the absent witness relevant and 
material, the presumption is that the 
fact was not so and the continuance 
will be denied.—Bold v. Dold, 1 N.M. 
397. 

Expert witness 

Denial of motlbn for continuance 
to produce expert witness was not 
an abuse of discretion, where court 
had already indicated conclusion ad¬ 
verse to applicant and kind of ex¬ 
pert proposed was not shown.— 
Brunswlck-Balke-Collender Co. v. 
Wisconsin Mat Co., C.C.A.W18., 24 F. 
2d 78. 

97. Ky.—Illinois Cent R. Co. v. 
Doss, 126 S.W. 349, 187 Ky. 669. 

18 aJ. p 184 note 7. 

98. Kan.—St. Louis, etc., R. Co. v. 
Ransom, 29 Kan. 298. 

N.M.—Dold V. Dold, 1 N.M. 897. 
■N.T.—Penoyer v. Phillips, 10 N.T.St 
783. 

99. W.Va.—Ohio Valley Bank v. 
Berry, 100 S.B. 876, 86 W.Va. 96. 

1. Del.—In re Philadelphia, B. ft W. 

R. Co., 106 A. 676, 7 Boyce 268. 
N.T.—Von Halts v. Ankus, 173 N.T, 

S. 411. 

Tex—Gulf, etc., A. Co. v. Brooks, 
CiV.App., 132 S.W. 96. 

8. Ga.—Persons-Phillips-Oxford Co. 
y. Morris Fertiliser Co., 92 S.E. 646, 
20 GaJlpp. 100. 

IS C.J. p 184 note 99. 

3. Cal.—^Bassi v. Walden, 222 P. 886, 
64 CaLApp. 764. 

Ind.—Indiana Quarries Co. v. Laven-* 
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fault of his own, is unable to learn their names,^ 
and their residences should also he set forth.® 

Documentary evidence. An affidavit for a con¬ 
tinuance on the ground of the absence of necessary 
papers desired as evidence in the case should state 
facts showing that such papers exist,® the purport 
thereof,^ their materiality,® that the evidence there¬ 
in contained cannot be procured in some other way,^ 
and the use of diligence to obtain them.i® 

(2) Allegations as to Expected Evidence 

The affidavit should set forth the substance of the 
evidence expected to be obtained, state the ground on 
which the affiant bases his expectation that the absent 
wltn&s would testify as stated, and, In some Jurisdic¬ 
tions, a statement of belief that the expected testimony 
Is true. 

The affidavit for a continuance asked for on 


the ground of absent evidence should set forth the 
substance of the testimony or evidence expected 
to be obtained,where this is possible,!® so that 
the adverse party may have an opportunity to ad¬ 
mit that such evidence would be given and thus, 
avoid the necessity for a continuance.i® The state¬ 
ment of facts should be clear, definite, and direct,i^ 
and mere conclusions as to what the absent wit¬ 
nesses would testify are insufficient.1® The facts 
to which an absent witness would testify should be 
set out just as they would be stated by the wit¬ 
ness in a deposition.!® if ^he continuance is sought 
on account of a lost deposition, the testimony con¬ 
tained therein should be set forth.i7 

Belief that testimony will be as alleged. The 
affidavit must state the ground on which affiant 
bases his expectation that the absent witnesses, if 
present, would testify as stated therein.!® Although 


der, 114 N.B. 417, 64 _Ind.App. 416. 
rehearing denied 116 N.E. 2, 64 
lnd.App. 416. 

Or.—Taylor v. Nelson, 5 P.2d 707, 
139 Or. 155, rehearing denied 8 P. 
2d 1089, 139 Or. 165. 

Tenn.—Braly v. Ragsdale, 3 Tenn. 
App. 206. 

Wash.—Drumheller v. Bird, 16 P.2d 
260, 170 Wash. 14. 

18 CJ. p 184 note 9. 

4, EL—'Freeport v. Isbell, 98 Ill. SSL 
13 C.J. p 186 note 10. 

5. Ind.—Indiana Quarries Co. v. 
Lavender, 114 N.H. 417, 64 Ind.App. 
416, rehearing d&nied 116 N.F. 2, 
64 Ind.App. 416. 

Or.—^Taylor v. Nelson, 6 P.2d 707, 
139 Or. 155, rehearing denied 8 P. 
2d 1089, 189 Or. 165. 

Tenn.—Braly v. ]^gsdale, 8 Tenn. 
App. 206. 

18 C.J. p 186 note 11. 

Necessity of such statement 
A statement showing the residence 
either positively or by fair infer¬ 
ence is Indispensable as contected 
with the Identification and diligence 
in obtaining the attendance of the 
witness.—Lee v. Quirk, 20 Ill. 392. 
Whereabouts of witness 
Affidavit not disclosing the where¬ 
abouts of the absent witness is in¬ 
sufficient—Spencer v. Southern Kan¬ 
sas Stage Lines Co., 23 P.2d 588, 138 
Kan. 6. 

a Cal.—Canal Oil Co. v. National 
Oil Co., App., 66 P.2d 197. 

7. N.D.—Kaye v. Taylor, 148 N.W. 

629, 28 N.D. 293. 

IS C.J. p 184 note 3. 

a. N.D.—Kaye v. Taylor, supra. 

9. Tex.—Anderson v. Cltlsens’ Nat. 

Bank. 6 S.W. 503, 68 Tex. 646. 

IOl Cal.—Stewart v. Sutherland, 28 
P. 947, 93 Cal. 270. 

Ga.—Steed v. Cruise, 70 Oa. 168. 


II. U.S.—Dundee Petroleum Co. v. 
Clay, 267 F. 146, certiorari denied 
41 S.Ct 877, 256 U.S. 674, 66 L.Hd. 

CaL—Bassi v. Walden, 222 P. 866, 
64 Cal.App. 764. 

III. —Bartowski v. Albert Hoefeld, 

l nc. , 226 IlLApp. 198. See First 
Nat Bank of Allegan. Mich., v. 
Chicago Sanitary Rag Co., 201 III 
App. 607. 

Ind.—Bsch v. Esch, 169 N.E. 655, 87 

l nd. App. 607. 

Ky.—Salyer v. Gross, 69 S.W.2d 876, 
263 Ky. 296. 

Mich.—Copeland v. Pere Marquette 
Ry. Co., 227 N.W. 799, 249 Mich. 
116. 

Mont—Davenport v. Davenport, 222 
P. 422, 42$, 69 Mont 406, citing 

Ooxpns juris. 

Neb.—Waldron v. Lapldus, 236 N.W. 
139, 121 Neb. 64. 

N.D.—Burdick v. Mann, 236 N.W. 840, 
60 N.D, 710, 82 A,L.R, 1443. 

Okl.—Hocker v. Rackley, 216 P. 161, 
90 Okl. S3. 

Pa.—Gurdus v. Philadelphia Nat 
Bank, 116 A. 672, 278 Pa. 110, 23 
A.L.R. 1227. 

R.I.—Kogut v. Pytel, 128 A. 663, 46 
R.L 378. 

Tenn,—Braly v. Ragsdale, 8 Tenn. 
App. 206. 

Vt—Gomez v. Lawson, 166 A. 14, 106 
Vt 863. 

Wash.—Drumheller v. Bird, 16 P.2d 
260, 170 Wash. 14—Thornthwaite v. 
Greater Seattle Realty & Improve¬ 
ment Co., 296 P. 933, 160 Wash. 
661—Preston v. California Medical 
Missionary & Benevolent Ass’n, 
207 P. 1063, 120 Wash. 591. 

18 G.J. p 186 note 14. 

Buie pavOoularly applicable to Jum- 
lesident 

Kan.—Payne v. Kansas City First 
Nat Bank, 16 Kan. 147. 

18 CJ. p 186 note 18. 
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Allegations held suiftoleut 
N.Y.—Von Raitz v. Ankus, 173 N.T. 
S. 411. 

IS. Iowa.—^Ida County Sav. Bank v. 

Seldenstlcker, 92 N.W. 862. 

13 CJ. p 186 note 15. 

13. Colo.—Posig V. Zelish, 67 P.2d 
70. 100 Colo. 253. 

Okl.—^Barlow v. Prudential Ins. Co. 
of America, 62 P.2d 969, 178 OkL 
■ 265. 

Pa — Gurdus v. Philadelphia Nat 
Bank, 116 A. 672, 273 Pa 110, 23 
A.L.R. 1227. 

14. CaL—Everts v. Will S. Fawcett 
Co., 38 P.2d 868, 3 Cal.App.2d 261 

Okl.—^Barlow v. Prudential Ins. Ct 
of America 62 P.2d 969, 178 Okl. 
266—Hocker v. Rackley, 216 P. 151. 
90 Okl. 88. 

13 C.J. p 186 note 20. 

15. Colo.—Durham v. Wilson. 190 P. 
526, 68 Colo. 430. 

13 C.J. p 186 notes 22, 23. 

Other evidence available 
Where it is apparent that there 
are other witnesses who have knowl¬ 
edge of some of the facts expected 
to be proved by the absent witness, 
a mere statement of the conclusion 
that there are no other witnesses 
on which applicant can safely rely to 
prove the particular facts is insuffi¬ 
cient—Continental Supply Co. V. 
Syndicate Trust Co., 202 N.W. 404, 
62 N.D. 209. 

16. OkL—Murphy v. Hood, 73 P. 261, 
12 Okl. 693. 

13 C.J. p 186 note 21. 

17. Neb.—Felton v. Moffett, 45 N.W. 
930, 29 Neb. 682. 

Tex.—Owen v. Clbolo Creek Mill, etc.i 
Co., Clv-App., 43 S.W. 297. 

18 C.J. p 186 note 19. 

1& Fla—PastoriuB v. Whidby, 80 
So. 613, 76 Fla 67L 
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there is authority to the contrary,if applicajafs 
belief is founded on the statement of a third person, 
he ought to submit the affidavit of his informant^® 

Belief in truth of expected testimony. In some 
jurisdictions it is held that applicant must state 
in his affidavit that he believes the facts expected 
to be proved by the absent witness are true, and 
that an affidavit which does not contain an allega¬ 
tion to this effect is fatally defective .21 It is not 
sufficient to state that affiant would prove a fact 
"which is true.”22 

Absence of other witnesses or evidence to seme 
facts. The affidavit should contain a statement 
that the facts to which it is claimed the absent 
witness would testify cannot be proved by any other 
witnesses^® who are available, or, by the exercise 
of diligence, could have been made available to 
applicant at the trial.^* It has been held to be 
insufficient to state merely that the party has no 
other witnesses,25, or that there are no other wit¬ 
nesses in attendance^® or in the state.^^ Further, 
an allegation that there is no other witness whose 
testimony can be so readily procured has been held 
to be insufficient.28 On the other hand, it has been 
held that a party should not be deprived of a con¬ 
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tinuance if it appears from the affidavit that the 
absent witness is the only disinterested person by 
whom the material facts can be proved,28 or that 
the absent witness might have the means of speaks 
ing more positively than other witnesses.®® 

(3) Probability of Production of Witness or 
Evidence 

The affidavit thould state facts showing a probability 
of producing the absent testimony or evidence within a 
reasonable time. 

An affidavit for a continuance on the ground of 
absence of a witness or evidence should directly 
allege and show that there is a probability of pro¬ 
ducing such witness or evidence if the continuance 
is granted,®! particularly where such witness is 
ill,32 insane,®® or outside the jurisdiction of the 
court.®* It is not enough to show that the resi¬ 
dence of the witness cannot be ascertained,®® and 
the court is not bound to grant a continuance 
where it is altogether conjectural whether the ab¬ 
sent witnesses are living, or if so where they re¬ 
side, or when, if at all, their evidence can be pro¬ 
cured.®® The affidavit should set forth affiant’s 
reasons for his belief that he will be able to secure 
the attendance of the witnesses®"^ and the mere al- 


Ky.-—Mulligan v. Phelps Const Co., 
88 S.W.2d 28, 261 Ky. 467. 

Or.—Taylor v. Nelson, 6 P.2d 707, 
139 Or. 155, rehearing denied 8 P. 
2d 1089, 139 Or. 165. 

13 C.J. p 187 note 87. 

19 . Mass.—^Lansky v. West End St 
R. Co., 63 N.B. 129, 173 Mass. 20. 

30. Ga.—^Macon, etc., R. Co. v. An¬ 
derson, 49 S.E. 791, 121 Ga. 666. 

31. Kan.—Spencer V. Southern Kan¬ 
sas Stage Lines Co., 23 P.2d 688, 
138 Kan. 6. 

Ky.—Mulligan v. Phelps Const Co., 
88 S.W.2d 28, 261 Ky. 457—Na¬ 
tional Life & Accident Ins. Co. v. 
Braswell, 272 S.W. 413, 209 Ky. 
165. ' 

OkL—Barlow v. Prudential Ins. Co. 
of America, 62 P.2d 969, 178 OkL 
265—Schumanns, Inc., v. Missy 
Dress Co., 44 P.2d 862, 172 Okl. 
211 . 

13 C.J. p 187 note 40. 

32. Ky.—Helfrich Saw, etc.. Mill Co. 

V. Bverly, 32 S.W. 760, 17 Ky.L. 
796. 

aa. Ill.—Bartkowski v. Albert Hoe- 
feld, Inc., 226 IlLApp. 198. 

N.D.—Continental Supply Co. v. Syn¬ 
dicate Trpst Co., 202 N.W. 404, 
408, 62 N.D. 209, citing Corpus 
Jozis. 

Tenn.—^Braly v. Ragsdale, 8 Tenn. 
App. 205. 

IS C.J. p 188 notes 42, 46. 

84. N.D.—Burdick v. Mann, 236 N. 

W. 840, 60 N.D. 710, 82 A.L.R. 


1448—Continental Supply Co. v. 
Syndicate Trust Co., 202 N.W. 404, 
62 N.D. 209. 

26. CaL—Pope v. Dalton, 81 Cal. 218. 

88. Mo.—^Bartholow v. Campbell, 66 
Mo. 117. 

W.Va.—Wilson v. Wheeling, 19 W.Va. 
323, 42 Am.R. 780. 

37. Iowa.—Thompson v. Lord, 14 
Iowa 691. 

38. Colo.—Abby v. Dexter, 72 P. 892, 
18 Colo.App. 498. 

89. Ga.—^Macon, etc., R. Co. v. An¬ 
derson, 49 S.E. 791, 121 Ga. 666. 

80. Ind.—Espy v. State Bank, 5 Ind. 
274. 

La.—^Harrison v. Waymouth, 8 Rob. 
340. 

18 C.J. p 188 note 44. 

31. Del.—Voorhees Rubber Co. v. 
Brunswlck-Balke-Collender Co., 106 
A. 786, 7 Boyce 271. 

Ga.—^Persons-Phlllips-Oxford Co. v. 
Morris Fertilizer Co., 92 S.E. 545, 
20 GaApp. 100. 

Ind.—^Indiana Quarries Co. v. Laven¬ 
der, 114 N.E. 417, 64 Ind.App. 416, 
rehearing denied 116 N.E. 2, 64 Ind. 
App. 415. 

Kan.—Spencer v. Southern Kansas 
Stage Lines Co., 28 P.2d 688, 138 
Kan. 6. 

Ky.—Salyer v. Gross, 69 S.W.2d 876, 
253 Ky. 296—Cincinnati, N. 0. & 
T. P. Ry. Co. V. Roberts, 249 S.W. 
1012, 198 Ky. 710. 

Mont—O’Neill v. WalL 62 P.2d 672, 
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108 Mont 888—^Hunt v. Van, 202 P. 
678, 61 Mont 896. 

Okl.—Creek Coal Mining Co. v. Pa- 
protta, 176 P. 236, 73 OkL 119. 

Tex.—^American Employers’ Ins. Co. 
V. McMlckle, Civ.App., 67 S.W.2d 
879, error dismissed. 

Wash.—Howland v. Day, 216 P. 864, 
126 Wash. 480. 

13 CJ. p 186 note 25, P 187 note 34. 

38. III.—^Wilson V. King, 83 IlL 282 
—Mantonya v. Huerter, 35 IlLApp. 
27. 

18 C.J. p 186 note 26. 

38. La.—Anderson v. Blrdsall, 19 La. 
441. 

34. Ark.—American Nat. Life Ins. 
Co. V. White, 191 S.W. 25, 126 Ark. 
488. 

13 C.J. p 187 notes 28, 30. 

Showing held insufficient 
A statement that defendant had 
been Informed that the witness was 
somewhere in South America, and 
that his address might be found out 
from persons who knew him at his 
former address in Panama Is Insuffi¬ 
cient.—American Nat Life Ins. Co. v. 
White, 191 S.W. 26, 126 Ark. 488. 

3Sk Miss.—Carberry v. Worrell, 9 So. 

290, 68 Miss. 673. 

13 CJ. p 187 note 29. 

36w Minn.—^Lowensteln v. Oreve, 62 
N.W. 964, 50 Minn. 883. 

37. ni.—Cusanelli v. Steele, S N.E. 
2d 296, 287 IlLApp. 490. 



§94 


CONTINUANCES 


17 C.J.S, 


legation of a conclusion that such attendance can 
he secured is insufficient.®® 

The affidavit should also state at what time the 
witness or evidence will be .forthcoming.®® A con¬ 
tinuance may be properly refused if it does not 
appear from the affidavit that there is a probability 
of procuring the witness or evidence within a rea¬ 
sonable time,^0 by the next term of court,or 
within the time for which the continuance is 
sought.*® 

(4) Diligence in Procuring Witness or- Evi¬ 
dence 

The affidavit must show that due diligence has been 
exercised to secure the absent testimony or evidence, 
or some reasonable excuse for the lack thereof. 

Every affidavit for a continuance based on the 
ground of absence of witnesses or evidence must, by. 


express allegations, and a statement of facts, show 
that diligence has been used to procure the absent 
testimony** or some sufficient excuse for that want 
of diligence which the law requires,** and much 
particularity is required in the affidavit in these 
respects.*® It is not enough to allege that dili¬ 
gence has been used, but the facts constituting 
such diligence must be set out, in order that the 
court may judge of their sufficiency,*® although 
it may also be necessary under a statute to make 
a direct allegation that applicant has “used due 
diligence.”*'^ Thus the affidavit should state the 
efforts which have been made to find the witness,** 
or, if his residence or stopping place is known, 
the efforts which have been made to secure his at¬ 
tendance by subpoena,** giving the date thereof,®* 
or the efforts which have been made to take his 
deposition.®! If his deposition has not been taken 


Ill.—Cusanelll v. Steele, supra. 
39'. Teim.—^Patton v. Morarity, 74 S. 

W.2d 513, 18 TennJipp. 184. 

13 C.J. p 186 note 26[a], p 187 note 
35. 

40l Cal.—Everts v. Will S. Fawcett 
Co., 88 P.2d 868, 3 Cal.App.2d 261. 
Ind.—Indiana Quarries Co. v. Lav¬ 
ender, 114 N.E. 417, 64 Ind.App. 
415, rehearing denied 116 N.E. 2, 64 
Ind.App. 416. 

Kan.—Spencer v. Southern Kansas 
Stage Lines Co., 23 P.2d 588, 138 
Kan. 5. 

Tenn.—Braly v. Ragsdale, 8 Tenn. 
App. 205. 

18 C.J. p 187 note 35 [a]. 

41. Del.—Voorheea Rubber Co. v. 
Brunswlck-Balke-Collender Co,, 105 
A. 786, 7 Boyce 271, 

Ga.—Peraons-Phlllips-Oxford Co. y. 
Morris Fertilizer Co.. 92 S.E. 546, 
20 Ga.App. 100. 

Ind.—Demlng v. Patterson, 10 Ind. 
251. 

18 C.J. p 187 note 86. 

Statement of belief 

(1) It is not sufficient for affiant 
to state that he believes the testi¬ 
mony of the witness can be procured 
by the next term of the court.—^Peo¬ 
ple V. Gasner, 162 Ill.App. 54—^13 C. 
J. p 187 note 82. 

(2) This Is especially true when 
the facts stated do not reasonably 
warrant such a belief.—Ohio, etc., R. 
Co. V. Dickerson, 59 Ind. 317. 

DeL—^Voorhees Rubber Co. v. 
Brunswick-BaJke-Collender Co., 106 
A. 786, 7 Boyce 271. 

Wash.—Howland v. Day, 216 P. 864, 
126 Wash. 480. 

4a. Cal.—^Everts v. Will S. Fawcett 
Co., 88 P.2d 868, 3 Cal.App.2d 261— 
Ross V. Thlrlwall, 281 P. 714, 101 
CaLApp. 411. 

Colo.—Durham v. Wilson, 190 P. 626. 
68 Colo. 430. 


Ga.—Harvey v. Lewis, 99 S.B. 49, 23 
Ga.App. 567. 

Ill.—See First Nat. Bank of Allegan, 
Mich., v. Chicago Sanitary Rag Co., 
201 IlLApp. 607. 

Ind.—Partlow v. Mitchell, 122 N.]?. 
340, 69 lnd.App. 505. 

Kan.—Spencer v. Southern Kansas 
Stage Lines Co., 28 P.2d 688. 188 
Kan. 5. 

Ky.—Mulligan v. Phelps Const Co., 
88 S.W.2d 23. 261 Ky. 457—Ameri¬ 
can Mut. Liability Ins. Co. v. Hart¬ 
man, 72 S.W.2d 429, 254 Ky. 712— 
National Life & Accident Ins. Co. 
V. Braswell, 272 S.W. 413, 209 Ky, 
166—Ramey v. Shortrldge, 248 S.W. 
1013. 198 Ky. 428—Nolan v, Jef- 
fries, 245 S,W. 278, 196 Ky. 691. 

Mich,—Copeland v. Pere Marquette 
Ry. Co., 227 N.W, 799, 249 Mich. 
115. 

N.D.—Burdick v. Mann, 286 N.W. 340, 
60 N.D. 710, 82 A.L.R. 1443—Con¬ 
tinental Supply Co. V. Syndicate 
Trust Co., 202 N.W. 404, 52 N.D. 
209. 

Okl.—Schuman's, Ina, v. Missy Dress 
Co., 44 P.2d 862. 172 Okl. 211— 
Long V. Spriggs, 16 P.2d 243, 160 
Okl. 282—Grant v. First State 
Bank of Miami, 221 P. 769, 96 Okl. 
245—Hooker v. Rackley, 216 P. 161, 

• 90 Okl. 83. 

Wash.—Thomthwalte v. Greater 
Seattle Realty & Improvement Co., 
296 P. 933, 160 Wash. 661—How¬ 
land V. Day, 216 P. 864, 126 Wash. 
480—^Preston v. California Medical 
Missionary & Benevolent Ass'n, 207 
P. 1068, 120 Wash. 691. 

W.Va.—Ohio Valley Bank v. Berry, 
100 S.B. 876, 86 W.Va. 95. 

18 C.J. p 188 note 60. 

Affidavit held sufficient 

Ky.—Steams Coal & Lumber Co. v. 

I Williams, 198 S.W. 64, 177 Ky. 698. 

Affidavit hdft Imraffioieat 

[Ky.—Cincinnati, N. O. & T, P. Ry. 
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Co. V. Roberts, 249 S,W. 1012, 198 
Ky. 710. 

Mont—Davenport v. Davenport, 223 
P. 422, 69 Mont 406. 

44fc Mont—Hunt v. Van, 202 P. 673, 
61 Mont 395. 

13 C.J. p 189 note 61. 

45. Cal.—Everts v. Will S. Fawcett 
Co., 88 P.2d 868, 3 CaLApp.2d 261. 
13 C.J. p 189 note 62. 

4a Tex.—Maupin v. King, Civ.App., 
25 S.W. 2d 153, error dismissed. 

18 C.J. p 189 note 63. 

47. Tex.—Hogan v. Missouri, etc., R 
Co., 32 S.W. 1035, 88 Tex. 679, 

18 C.J. p 189 note 64. 

4& Ind.—Partlow v. Mitchell, 122 N. 

E. 340, 69 Ind.App. 505. 

Ky.—American Mut Liability Ins. Co. 
V. Hartman, 72 S.W.2d 429, 264 Ky. 
‘712. 

13 C.J. p 189 note 66. 

49. Ind.—ParUow v. Mitchell, 122 N. 
EL 840, 69 IndJlppw 605. 

Mont—Hunt V. Van, 202 P. 672, 61 
Mont 395. 

Tenn.—Tennessee R. Ca ▼. Kingsley, 
10 Tenn.App. 627. 

18 C.J. p 1&9 note 56. 

Affidavit held suffident 
Tenn.—Patton v. Morarity, 74 S.W.2d 
612, li TenmApp. 184. 

50. Ind.—inirtlo.w v. Mitchell, 122 JSC. 
E. 340, 69 Ind.App. S6&. 

13 C.J. p 189 note 67. 

61. CaL—Bass! T. Walden, 222 P. 

866, 64 CaLApp. 764. 

Ky.—American Mut. Liability Ins. Co. 
V. Hartmait 72 S.W.2d 429, 264 Ky. 
712—Nolan v. Jeffries, 246 SLW. 

I 273, 196 Ky, fSl. 

Wash.—Howland v. Day, 216 P. 364, 
^ 126 Wash. 480—^Preston v. Califor¬ 
nia Medical Missionary ft Benevo- 
; lent Aaafn, m P. 1062^ 120 Wash. 

, 691. 

1 12 aj. » 129 note 68^ 
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§ 95. — Amendment 

Although the matter Is discretionary with the court, 
usually an amendment of' an affidavit after the denial 
of a motion for continuance will not be allowed. 

As a general riile, after the court has denied a 
motion for a continuance an amendment of the 
affidavit on which the motion was founded will not 
be allowed.®^ At any rate, the trial court is vested 
with a large discretion in such matters,®^ which 
is not subject to revision.®® It has been held that 
an affidavit may be amended so as to explain it, 
but that no new facts can be added,®® and that 
oral explanations should be denied.® ^ 

IV. EEABINa AK] 

§ 97. Hearing in General 

Every application for a continuance should be heard 
by tho court, and determined by It upon all the facts in 
evkience. The burden of showing sufficient grounds is 
on the party seeking the continuance. 

Since the determination of the question whether 
a continuance should be granted is for the court,®i 
every application for a continuance should be heard 
by the court,®2 and it is error to refuse leave to 
present an affidavit for a continuance without ref¬ 
erence to whether it shows cause for continuance.?® 


§ 96. -Supplemental or Additional Affi¬ 

davits 

Generally supplemental or additional affidavits In 
support of a motion for continuance are not allowed. 

According to some decisions, supplemental affi¬ 
davits will in no event be received on a motion for 
continuance,®® and according to others the decision 
of the court in overruling an application for leave 
to file further and additional affidavits in support 
of a motion for continuance is not reviewable.®® 
Affidavits filed subsequent to the ruling and trial 
cannot be given such p retrospective effect as to 
make the antecedent ruling on the motion for con¬ 
tinuance erroneous.®® 

DETEBHINATION 

In reaching its conclusion the court should consider 
all the facts in evidence,®^ and not upon its own_ 
mental impression or facts outside of the record,®® 
although, as appears in § 98 infra, it may take into 
consideration facts within its judicial knowledge. 
Smce motions for continuance are generally ad¬ 
dressed to the sound discretion of the trial'court, as 
appears in § 5 supra, where the evidence introduced 
on a motion for a continuance is conflicting,®® or 
insufficient,®*^ a denial of the motion is not an abuse 
of discretion. 


SeplAoenunt of loft dopoaltloB 
Where a deposition had been tak¬ 
en and filed with the court clerk, but 
had been lost or misplaced, there 
should be a statement ahowing the 
ezerciae of diligence in attempting to 
locate the deposition or attempting 
to replace the same after the discov¬ 
ery of the loss.—^Hooker v. Rackley, 
216 P. 151, 90 OkL 8S. 

SSL S.D.—Deere, etc., Co. v. Hinck¬ 
ley, 106 N.W. 1S8, 20 S.D. 859. 

18 C.J. p 190 note 69. 

63. Ill.—McBoIn V. Bnloe, 13 IIL 76. 
Ind.—Pence v. Christman, 15 Ind. 267, 
Ky.—Singleton v. Carr. 1 Bibb 654— 

Smalley v. Anderson, 4 T.B.Mon. 
867. 

18 C.X p 190 note 68. 

64. Iowa.—Goldstein v. Morgan, 96 
N.W. 897. 122 Iowa 27—Wldner v. 
Hunt, 4 Iowa 855. 

IS CJ. p 190 note 64. 

65. Tex—Green v. Dunman, 35 Tex 
175. 

63, Tenn.-Lucas v. Sevier, 1 Overt 
105, 

67. U.S.—Smith v. Barker. CC, 22 
P.C:aa.No.l3,012, Brunn.Coll.Cas. 62, 
8 Day (Conn.) 812. 

Ey.—Singleton v. Carr, 1 Bibb 664. 

68. U.S.—Norwood v. Sutton, C.aD. 
g.. 18 F.Ca8.No.lO,856, 1 Crunch a| 


C. 827—Union Bank v. Riggs, C.C. 

D. G. 24 P.Cas.No.14,861. 2 Cranch 
C,C. 204, 

Successive applications see infra BS 
110-116. 

69. Ill.—McBaln v. Enloe, 13 Ill. 76 
—Steward v. MlUer, 17 IlLApp. 660. 
OOi Cal.r-Callegarl v. Maurer, 40 P. 

2d 888, 14 CaLApp.2d 178. 

Ind.—McBride v. Stradley, 2 N.E. 858. 
108 Ind. 465. 

81. Ill.—Johnson v. Theodoron, 155 
N.E. 481, 824 IIL 543. 

Tex—Payne v. Latham, Civ.App., 8 
S.W.2d 820, error dismissed. 
Oonsultiag Jurors 

It has been held not reversible 
error for the court to consult the 
convenience of Jurors on an applica¬ 
tion for an adjournment for Illness 
of counsel, where the court assumed 
the reapanslbility of deciding the mo¬ 
tion.—McCready V. Llndenborxi, 66 N. 
T.S. 64. 87 App.Div. 426, affirmed 69 
N.EL 1126, 166 N.T. 630. 

38. Ga.—Roberts v. Moore, 27 Qa 
411. 

Tex—Yellow Pine Paper Mill Co. v. 

Lyons, Clv.App., 159 S.W. 909. 

18 C.J. p 190 note 72. 

33. IIL—^Landt v. McCullough, 69 N. 

E. 107, 206 IIL 214, reversing 108 
IlLApp. 668. 


64, Tex—^Payne v. Latham, Civ. 

App., 8 S.W.2d 826, error dismissed. 
Weight and materiality of evidence 
On an application for continuance 
for an absent witness. It was the 
province of the court to hear the 
facts to which he would testify and 
determine their weight and materlal- 
Ity.—Poe V. Hall, TexCiv.App., 241 
S.W. 708. 

85, Tex—^Alderete v. Mosley, Civ. 

App., 200 S.W. 261. 

18 C.J. p 190 note 73[a]. 

Belief uot based on evldssioe 
Where a physician's testimony, 
that it W6US not safe for defendant to 
come to court, was unoontxadlcted, 
the trial court could not refuse a 
continuance because he nevertheless 
thought defendant was malingering. 
—'Alderete v. Mosley, supra. 

66. Arix—Schuster v. Schuster, 28 
P.2d 559, 42 Arlz. 190. 

Ga.—^Berryman v. Bryant, 90 S.B. 
281, 146 Ga. 18—Pittman v. Dorsey, 
108 S.E. 854, 25 Ga.App. 696. 

Kan.—Gardner v. Deal, 284 P. 944, 
118 Kan. 851. 

Pa.—Galloway v. Schwelsfurth, 8 A. 
2d 916. 

18 C.J. p 191 note 92. 

67. Ga.—Cumby v. New Albany Boz 
& Basket Co., 200 S.E. 807, 68 Go. 
App. 848. 
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The burden of showing sufficient grounds for the 
continuance rests on the party seeking it.5S In de¬ 
ciding on the sufficiency of an affidavit for a con¬ 
tinuance, no presumption favorable to the applicant 
is to be indulged. Such an affidavit, like a plead¬ 
ing, is to be construed most strongly against the 
party presenting it,'^® and all intendments, so far as 
it is equivocal or uncertain, must be taken against 
it71 

Where no counsel was present to urge a motion 
for continuance, it has been held that the motion 

was properly overruled.^2 

§ 98. Counter Affidavits and Other Evidence 

The Introduction of counter afndavlte or evidence In 
opposition to a motion and affidavit for a continuance is 
generally permitted. 

It is generally held'^3 that counter affidavits and 
oral evidence are admissible in opposition to a mo¬ 
tion and affidavit for a continuance.'^^ According¬ 
ly, there is authority for the practice of receiving 
counter affidavits and oral evidence to show want 
of diligence in procuring the testimony of an ab¬ 
sent witness, or .want of good faith in making the 
application, or improbability that the proposed tes¬ 
timony can be obtained at all or at the time to which 
it is proposed to postpone the trial, or to contra¬ 


dict an averment that an absent witness is sick, and 
'other similar matters strictly pertaining to the ap- 
plication.'^® However, counter affidavits are not 
usually admitted to contradict the statement in the 
affidavit as to what is expected to be proved by an 
absent witness,"^® or to disprove the truth'^7 or ma-' 
teriality'^8 of the expected testimony. The filing of 
a cross affidavit alleging that the absent witness is 
the husband of one of the parties, and that he can¬ 
not be examined as a witness against her, will not 
authorize the denial of a continuance where it does 
not appear on what subject the witness would tes¬ 
tify, and therefore the statutory exceptions are not 
negatived.^9 Furthermore the court may, when oc-' 
casion requires, insist on other evidence, in addi-. 
tion to the affidavit,**^ or may inquire into the plead¬ 
ings on file to see if a postponement is really in 
the interest of justice and for the purpose of de¬ 
termining the materiality of the absent evidence the 
court may consider depositions on file,82 or it may 
consider the evidence expected to be given by the 
absent witness in connection with the pleadings;®^ 
The court may also take into consideration facts 
which are within its judicial knowledge concerning 
the condition of the coimtry and the means of com*- 
munication, in determining whether due diligence 
has been used in procuring absent testimony.** On 
the other hand, according to what has been declared 


66. Ky.—Watson v. Bean, 270 S.W. 
801, 208 Ky. 29S. 

Me.—Cnnnlngbam v. LK)ng, 185 A. 
198, 126 Me. 494. 

Befnaal of inveitlgatloiL liy court 
Where intervener ashed continu¬ 
ance for Illness, court will not direct 
commission to England to take testi¬ 
mony on intervener’s condition, since 
"it is incumbent on . . . [the 
moving party] to sustain the burden 
of showing to the court that his ab¬ 
sence is justified and not upon the 
court to initiate a plan ' involving 
long delay by which the court can 
ascertain' if such burden was capa¬ 
ble of .being sustained."—Chadwick 

V. Parkhlll CorporaUon, 141 A. 823, 
826, 16 Del.Ch, 106. 

6a. Fla.—Hall v. Florida State 
Drainage Land Co., 103 So. 828, 89 
Fla. 812—Bolles v. Carson, 74 So. 
609. 73 Fla; 504. 

W. Va.—State v. Whltecotten, 138 S. 
E. 106, 107, 101 W.Va. 492, quoting 
Corpus Juris. 

18 C.J. p 182 note 68, 

Mo.—Langener v. Phelps, 74 Mo. 
189. 

W.Va.^tate v. Whltecotten, 188 8. 
E. 106. 107, 101 W.Va. 492, quoting 
Corpus Juris. 

18 CJ. p 182 note 69. 

71- Tex.—East Texas Land, etc., Co. 
V. Texas Lumber'Co., 62 S.W. 646, 
21 Tex.Civ.App. 411. i 


W.Va;—State v, Whltecotten, 183 S. 
E. 108. 107, 101 W.Va. 492, quoting 
Corpus Juris. 

18 C.Jr. p 182 note 60. 

La.—^Fortier v. Gumelsky, 87 Sp. 
741, 148 La. 768. 

73. Ths weight of authority now 
sanctions the text rule .— tth U y, Flor¬ 
ida State Drainage Land Co., 103 So. 
828, 89 Fla. 312. 

74l Fla.—^Hall v. Florida State 
Drainage Land Co., supra. 

Tex.—City of Ft Worth v. Bosen, 
Clv.App., 208 S.W. 84, affirmed Com. 
App., 228 S-W. 933. 

13 C.J. p 191 note 86. 

Reason for rule 

"In passing upon a motion for con¬ 
tinuance, the trial judge Is vested 
with a broad discretion. In order 
that such discretion may be soundly 
and justly exercised, there must also 
exist the power for that Judge, with¬ 
in reasonable limits, to further in¬ 
form and enlighten himself, if nec¬ 
essary, upon the matters presented 
by the movant In support of the mo¬ 
tion for continuance. In deciding up¬ 
on the sufficiency of a motion and 
affidavit for continuance, no pre¬ 
sumption favorable to the applicant 
la to be indulged. ... Of neces¬ 
sity, therefore, the trial Judge can¬ 
not be confined to the four comers of 
I the motion and affidavits presented 
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by the applicant”—Hall v. Florida 
State Drainage Land Co., 103 So. 828, 
830, 89 Fla. 312. 

75. Fla.—Hall v. Florida State 
Drainage Land Co., supra, 

13 C.J. p 190 notes 78-81. ’ 

73. Ky.—McClurg v. Ingleheart, 33 
S.W. 80, 17 Ky.L, 913. 

77. Ark.—Scott v. Cleveland, 160 
S.W. 868, 110 Ark. 9. 

13 C.J. p 190 note 83. 

7Bl TJ’.S.—Anonymous, C.C., 1 F.Cas. 
f^o.434, Brunn.Coll.Cas. 74, 3 Day, 
Conn., 808. 

Ta,' Mich.—Snyder v. Berrien CIr. 

Judge, 142 N.W. 767, 176 Mich. 546, 
13 C.J. p 191 note 87. 

SIX S.C.—Heyward v. Middleton, .48 
S.E. 966. 66 8.a 493. 

81. Tex.—Douglass v. Neil, 87 Tex. 
628. 

82. Tenn.—Walt v. Walsh. 10 Helak; 
314. 

aa Ga.—Farmers' Oil, etc., Co. v. 
Southern Refining Co., 73 S.E. 350, 
10 Ga.APP. 416. 

84. Mo.—Sisk y. American Cent F,. 
Ins. Co., 69 S.W. 687, 95 Mo.App. 
695. 

Mont—Black v. Appolonlo, 1 Mont 
342. 

Tenn.—^Park v. T.ark1n, 1 Overt 17; 
18 C.J. p; 191 note 91. 



17 c.j.a 


CONTINUANCES 


§ lUl 


to be the earlier authorities,*5 the use of counter 
affidavits in opposition to the original affidavit in¬ 
troduced in support of the motion for a continuance 
is condemnedbut even in these jurisdictions, the 
erroneous reception of counter affidavits will not 
constitute reversible error where it does not appear 
that the court took any action on them,8'^ or where, 
independently of the evidence adduced, the applica¬ 
tion should have been denied^S 

§ 99. Time of Continuance 

The trial court should flx a reasonable length of 
time for the continuance, having regard for the rights of 
both parties. 

The trial court, in its exercise of discretion to 
grant and refuse continuances, see § 5 supra, should 
fix a reasonable length of time for the continu¬ 
ance, having regard for the rights of both parties.®® 
Thus the length of a continuance, requested by a 
party, may properly be made contingent on another 
event,®® provided the other party is not thereby de¬ 
nied an opportunity to be heard.®i 


§ 100. Order 

An order of continuance Is a court order. However, 
It la not necessary In some circumstances. 

An order of continuance is an order of the court, 
not of the judge.®® It is sufficient if signed by a 
majority of the judges of the court,®® and the fact 
that it was signed outside of the county in which 
the court was sitting has been held not to impair 
its validity.®^ 

An order continuing a particular cause is not 
necessary where the cause is continued by opera¬ 
tion of law, see § 112 supra, or where a general or¬ 
der continues all causes, undisposed of, to the next 
term,®5 or where the cause is taken under advise¬ 
ment by the court.®* 

§ 101. -Entry 

The order of continuance should generally be entered 
on the record, although that Is not always absolutely 
necessary. 

To make it apparent that a cause has been con¬ 
tinued or postponed, the order should generally be 
entered on the record.®*^ However, it is not always 
absolutely necessary that an order of continuance be 
entered in a cause;®® some other entry may be suffi- 


86. So declared in Hall v. Florida 
State Drainage Land Co., 108 So. 
828. 89 Fla. 812. 

86. Ill.—Chicago Public Stock Dzch. 
V. McClaughry, 36 N.E. 88, 148 IIL 
872. 

Neb.—^Barton v. McKay, 64 N.W. 968, 
86 Neb. 632. 

18 C.J. p 190 note 75. 

87. Ill.—Wick V. Weber, 64 Ill. 167. 
86. Ill.—Quincy Whig Co. v. Tillson, 

67 HL 861—Waarlch v. Winter, 88 
111.APP. 36. 

88. U.S.—BedglsofiC V. Cushman, C. 
C.A.Wash., 12 F.2d 667. 

“This discretion should be exer¬ 
cised in such manner aa to assure the 
parties a fair trial without undue de¬ 
lay. It is eminently proper that .the 
trial of a cause should be deferred 
for a reasonable time, at the request 
of either party, to enable him to se¬ 
cure his evidence and properly pre¬ 
sent his contentions. There is a cor¬ 
relative right to a trial within a rea¬ 
sonable time."—^Bedglsoff v. Cush¬ 
man, supra. 

Ibengih of coirtlnnanoe liald pxoper 
Ark.—Central Coal & Coke Co. v. 

Graham, 196 S.W. 940. 129 Ark. 660. 
Kan.—Cox v.. Gibson, 262 P. 1030, 126 
Kan. 76. 

Pa.—^Westgate v. Brie R. Co., 2 Pa. 
Dlst. & Co. 490. 

Wash.—Woods v. Desmond, 286 P. 

866, 166 Wash. 359. 

Keiigth of oontiauxiea held Improp¬ 
er 

Ind.—Burch v. Smock, 164 N.BL 676, 
86 lnd.App. 686. 


Tex.—Moran v. Midland Farms Co., 
CIV.APP., 282 S.W. 608. 

9a Arl*.—Hewins v. Weller, 86 P. 

2d 799, 44 Ariz. 809. 

Pending prooeedings in, court 

Where a trial court continued a 
cause from time to time pending the 
hearing of proceedings in the cause 
In a higher court which proceedings 
continued the cause by operation of 
law, the continuances were valid.— 
In re Sutter-Butte By-Pass Assess¬ 
ment No. 6 of Sacramento & San Jo¬ 
aquin Drainage Dlst, 218 P. 27, 191 
Cal. 650, error dismissed William Ash 
Co. V. Reclamation Board of State of 
California, 46 S.Ct 194, 266 U.S. 689, 
69 L.Ed. 466. 

91. Ariz.—Hewins v. Weller, 86 P. 

2d 799, 44 Ariz. 809. 

Uore than five yeun 
Where a party. In order to secure 
evidence from Rnssia, was granted 
a continuance "until the expiration 
of four months 'following tiie date 
upon which the United States gov¬ 
ernment shall have recognized the 
existence of a government in Rus¬ 
sia,'" it was held, after more than 
SVe years had elapsed, that "to allow 
it further time would be to deny pe¬ 
titioner his right to a trial while the 
facts are fresh in the memories of 
the wltnesBes;"—^Bedgisoflf v. Cqsh- 
man, 'C.C.A.Wa8h., 12 P.2d 667, 668. 

93. Ala.—^Ex parte Three Minute 
Cereal Co., 166 So. 684, 281 Ala. 
429. 

Authority to grant or refuse oontinu- 
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ance as exclusively In court see 
supra $ 86. 

98. Cal.—^In re Sutter-Butte By-Pass 
Assessment No. 6 of Sacramento & 

' San Joaquin Drainage Dlst, 218 P. 
27, 191 Cal. 660,' error dismissed 
William Ash Co. v. Reclamation 
Board of State of California, 46 S. 
Ct. 194, 266 U.S. 589, 69 L.Ed. 466. 

94, CaL—In re Sutter-Butte By-Pass 
Assessment No. 6 of Sacramento & 
San Joaquin Drainage Diet,, supra. 

95. Ala.—Ex parte Dean, 77 So. 81, 
16 AIa.App. 243. 

Mo.—^Berber v. Brueokl, 17 S.W.2d 
624, 822 Mo. 892. 

9a B^an.—^Ward v. Grant, 26 P.2d 
279, 283, 138 Kan. 368. 

18 C.J. p 191 note 95[a]. 

ReasoiL for mis 

"The motions filed by defendants 
were . . . specifically taken un¬ 
der advisement. This was tanta¬ 
mount to an order specifically contin¬ 
uing the further consideration of the 
motions and their determination to 
such time as the court was able to 
dispose of them, even though that 
time beat a later term of court."— 
Ward V. Grant, supra. 

97. ni.—Vandyke v. Daley, 8 DL 
664. 

A fllsd affidavit for a continuance 
does not, in the absence of an entry 
to that effect, show that the cause 
has been once continued on affidavit. 
—Prewitt V. Everett, 10 Tex. 283. 
ea Mo.—^Perber v. Brueokl, 17 S.W. 

2d 624. 822 Mo. 892. 

IS aJ. p 191 note 95. 
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cient,9* or the cause may be continued by operation 
of law, see § 12 supra, or, as shown supra § 100, 
by a general order of continuance or by the court*s 
taking the case under advisement. 

There may be cases in which a party has the 
right to have a formal order entered on the deci¬ 
sion of his motion frofn which he may appeal and 
apply for a stay pending the appeal if necessary 
and it has been held that a continuance relating back 
may be entered in a cause at any time to effect the 
purpose of justice.^ Where a motion for a con¬ 
tinuance has been denied by the court, it is noit only 
unnecessary, but also improper, to strike the mo¬ 
tion from the files.3 

§ 102. -Operation and Effect 

Unless the order provides otherwise, an order of 
continuance Is In effect a postponement until the next 
term. Whether a case, continued after partial trial, must 
be retried or may be resumed has been variously deter¬ 
mined. Improper refusal of a continuance may render 
aubsequent proceedings void. 

Unless the duration of the continuance is not 
otherwise fixed in the order,^ the order of continu¬ 


ance is in effect a postponement of the cause until 
the next term.^ A continuance of the cause pre¬ 
cludes any further order therein until the order 
for continuance has expired,® or has been properly 
set aside.*^ However, the court, by granting a con¬ 
tinuance, does not lose jurisdiction of the cause;® 
and the parties are presumed to continue in court 
for the consideration of, and action on, collateral 
matters.® 

After partial trioL While it has been held in 
some jurisdictions that, unless the parties consent 
to a trial on the transcript of the evidence given at 
the previous term,i® where a case, partially tried, 
is continued for the term, it must be completely re- 
tried,ii it has be^n held in other jurisdictions, where 
the court has no terms as such, or without refer¬ 
ence to terms, that the question rests to a consider¬ 
able extent in the discretion of the trial court, and 
depends largely on. the situation presented in the 
particular case.^® It has also been held that wheth¬ 
er the case must be retried or may be resumed de¬ 
pends on whether the continuance was general or 
special.!® Where, after the case is heard and ar- 


99l Tbs sntry that refereM are iruxu 
monad for a particular day la a suffi¬ 
cient entry of the adjournment of the 
cause to that day, it appearing that 
defendant had notice.—Jeans v. Du 
Pont, 2 Del, 818, 

1. N.T.—Matter of Rubenstein, 118 
N.Y.S. 554, 129 App.Dlv. 326. 
a. U.S.—Sheppard v. Wilson, Iowa, 

6 How. 260, 12 L.Ed. 430—Hurd v. 
Williams, aC.Mich., 12 r.Cas.No. 
6,918, 4 McLean 289. 

18 C.J. p 191 note 98.. 

3. Ill.—Ryerson v. Crawford Loco¬ 
motive, etc., Co., 187 IlLApp. 640. 

4t. Iowa.—Lyons v. Hamilton, 28 N. 

W. 429, 69 Iowa 47. 

Time of continuance generally see 
supra {98. 

&. Ga.—^National Union Fire Ins. Co. 
V. Ethridge, 124 S.E. 646, 82 Ga. 
App. 725. 

13 C.J. p 191 note 1. 

Continuance as to one of coparties 
see supra { 9. 

& Ala.—Ex parte South, etc., Alaba¬ 
ma R. Co., 44 Ala 654. 

Pa.—Schock v. Berry, 70 PaSuper. 
560. 

A speolal order, however, that a 
trial be “continued until attorneys 
agree as to date for trial,” must be 
interpreted as applying only during 
the tehn at which it was made, and 
Is superseded by a subsequent order 
at the same term definitely continu¬ 
ing the case to the next term.—^Flsh 
y. People, 86 HLApp. 408, 409: 

'7, Pa—Scbock v. Berry, 70 PaSu¬ 
per. 560. I 


Procedure and grounds for setting 
asidq order see infra { 108. 

& Ill.—Carroll, Schendorf & Boen- 
icke y. Hastings, 259 IlLApp. 664. 

ft. Mo.—Curtis V, Curtis, 64 Mo. 851 
—^Fapin y. Buckingham, 83 Mo. 
454. 

SoM not aifsot appearaaoe 

The granting of a continuance can¬ 
not affect defendant’s previous vol¬ 
untary appearance, nor does it re¬ 
lieve him of the duty to know of the 
subsequent steps taken in the litiga¬ 
tion.—^Nohle V.. Empire Gas & Fuel 
Co., Tex.Clv.App., 20 S.W.2d 849, af¬ 
firmed Empire Gas & Fuel Co. y. No¬ 
ble, Com.App., 86 S.W.2d 451. 

10 . Tenn.—Kyle v. Goulette, 9 Tenn. 
App. 208. ’ 

IL Kan.—^Butler y. MoMlllen, 13 
Kan. 886. 

Tenn.—^Kyle y. Goulette, 9 TenaApp. 
203. 

12. Wash.—Empens v. Tomer, 17 P. 
2d 21, 24, 170 Wash. 624. 

Other Juxlsdlotlons’ oases iaappUoa- 
Ua 

“Cases from other Jurisdictions 
which hold that the court should de¬ 
clare a mistrial and retake the testi¬ 
mony when a case goes over the par¬ 
ticular term, having been partially 
tried, are not applicable in this jurls- 
diotlon, because here there are no 
terms of the superior court as such, 
and the court is continuous in its 
operatloa’’-Empens y. Tomer, su¬ 
pra. 


ItosumptlOB. held proper 

(1) Where trial was commenced in 
April, 1920, and case was continued 
to allow amendment of petition, and 
cause drifted until May 1928, there 
was no abuse of discretion as to 
length of time elapsing, and court 
properly considered evidence on for¬ 
mer hearing.—Griggs v. Meek,. 261 P. 
126, 37 Wyo. 282, rehearing denied 
264 P. 91, 87 Wyo. 282. 

(2) Refusal to require retaking of 
testimony in action for money turn¬ 
ed over to absconding broker after 
lapse of considerable time l/etween 
taking of testimony when ease was 
first called for trial and final disposi¬ 
tion thereof was not e'rror.—Empens 
V. Tomer, 17 P.2d 21, 170 Wash. 524. 
la. VL—Dwlre v. Dwlre, 86 A. 164, 

86 Vt 474. 

“The continuance may be general, 
or It may be special, and accom¬ 
panied with an order for further pro¬ 
ceedings, as, for instance, the pro¬ 
duction of more evidence, or the tes¬ 
timony of the llbellee, or some par¬ 
ticular person not then at hand. In 
the latter case, it should seem that 
at the succeeding term, the court be¬ 
ing of the same judges, the trial may 
proceed from where It left off when 
the continuance was ordered. . . . 
But when the continuance Is general, 
with no findings of fact placed upon 
record, it is tantamount to a refusal 
to proceed further with that hearing 
or to make any decree on the evi¬ 
dence received therein. It leaves the 
case as if no hearing on the merits 
had been had, and any decree ren- 
idered at a subsequent term must be 
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gued, a continuance is granted until the next term 
in order that a party may prepare and offer decla¬ 
rations of law, the court in its discretion, after the 
expiration of the continuance, may hear evidence as 
to the reasonable value of attorney’s fees.i^ 

Refusal of continuance. Where under the cir¬ 
cumstances a party has a statutory right to a con¬ 
tinuance where he is unable to attend the trial, an 
erroneous overruling of his motion for a continu¬ 
ance may render a subsequent trial in his absence 
nugatory and void.^S 

§ 103. -Settmg Aside 

. If no Injustice will result and there Is sufficient 
reason for so dolnai a continuance may be sat aside; 
but this should be done only on a proper motion with 
notice. . . 

A continuance may be subsequently set aside if 
the court is satisfied that no injustice will result to 
either of the parties.^® An order of continuance, 
however, having been once granted, the court is not 
warranted in setting the same aside without strong 
reasons;!^ but sufiicient reason exists where the 
continuance was entered by mistake^® or as a re¬ 
sult of a misunderstanding by the court^® 

The eontbuance should be set aside only on a 


proper motion of which the opposite party should 
be advised and it is error for the court, at the 
instance of one party, to set aside the order grant¬ 
ing the continuance, without notice to the opposite 
party.2l A party may in effect, however, cancel an 
order of continuance by appearing and proceeding 
to trial during the term,®^ or may acquiesce in its 
vacation by demurring and pleading the general 
issue after the order has been set aside.^® 

The power to set aside a continuance and reset 
the case for trial resides in the court, not thC 
judge.24 

§ 104. Conditions on Granting 

‘ A court has power to Impose reasonable terms ts a 
condition to granting a continuance. 

Independently of statutory authority, a court hav¬ 
ing a discretionary power to grant or refuse a con¬ 
tinuance on the request of a party generally has 
power to impose reasonable terms as a condition 
of granting it.^® The court cannot require the 
waiving of substantial unadjudicated rights, howev¬ 
er, as a condition to granting a continuance;^® and 
it has also been held that a court cannot impose 
terms' where a party receives no favor thereby,27 
as where he is entitled to a continuance as a mat- 


M the result of a trial de novo.”— 
Dwlre V, Dwire, 86 A. 164, 166, 86 Vt. 
474. 

14, Mo.—^Norborne Land Drainage 
Dlat. Co. of Carroll County v. Cher¬ 
ry Valley Tp., of Carroll County, 
81 S.W.2d 201, 325 Mo. 1197. 

il5. Ga.—Webb v. Carpenter, 148 S. 
E. 80, 168 Ga.. 898. 

Harmless error in grant ot refusal of 
continuance see Appeal and Error 
I 1696. 

lAi Jnd.—Earner v. Bayless, 33 N.E. 

907, 34 N.E. 602, 134 Ind. 600. < 

13 C.J. p 192 note 12. 

17. Mo.—Marsh v. Morse, 18 Mo. 
ill. 

18. U.S.—Nesblt V. Pope, 2 DalL, 
Pa., 143, .1 L.Ed. 324. 

Ind.—Ralston v. Lothaln, 18 Ind. 
303. 

18. Ind.—Hunt v. Listenberger, 42 
N.E. 240, 14 Ind-App. 320. 

18 C.J. p 192 note 15. 

Tex.—Roberts v. Schlather & 
Stelnmeyer, Clv.App., 8 S.W.2d 296, 
error dismissed. 

ai. Ala.—National Surety Co. v. 
First Nat Bank of Opelika, 142 So. 
414, 416, 225 Ala. 108, quoting Oor- 
pni Juris. 

Miss.—^Wlllsford v, Meyer-E:iser Cor¬ 
poration, 104 So. 298,,189 Miss. 887. | 


Pa.—Schock v. Berry, 70 Pa.Super. 
660. 

18 C.J. p 192 note 16. 

A default Judgment, taken imme¬ 
diately after an order of continuance 
was set aside without notice to the 
opposite party, cannot stand.—^Rob¬ 
erts v. Schlather & Stelnmeyer, Tex. 
CIvjIlPP., 8 S.W.2d 296, error dis¬ 
missed. 

82. Ind.—Wilson V. Coles, 2 Blackf. 
402. 

S3. IlL—Qrldley v. Capen, 72 HL 11. 

94. Ala.—Morris v. McElroy, 122 
So. 608. 219 Ala. 869, denying cer¬ 
tiorari 122 So. 606. 23 Ala.App. 96. 

35. Miss.-Ford V. Byrd, 184 So. 
443. 

N.Y.—Roth v. Lubarsky Co., 176 N.T. 
S. 499. 

18 aj. p 192 note 21. 

Discretion in granting or refusing 
continuances see supra S 6. 
Fartloular conditions Imposed 

(1) That applicant give security 
for carrying out the Judgment or de¬ 
cree rendered.—^Dudley v. Witter, 51 
Ala. 466-18 aJ. p 198 note 22. 

(2) That ths adverse party be al¬ 

lowed to ta^ depositions of a wit¬ 
ness for which the court is without 
authority to issue a commission.— 
McFarlane v. Moore,’ 1 Overt., Tenn., 
82, 3 Am.D. 762. | 


(3) That the death of applicant, 
before the term to which the cause 
Is continued, his condition being pre¬ 
carious, shall not abate the suit— 
Ames V. Webber, 10 Wend., N.T., 
575. 

(4) That applicant give ball In the 
action.—Stanley v. Mlers; 1 Brev., 
S.a. 24. 

(5) That applicant confess Judg¬ 
ment for a sum admitted to be due. 
—Gowen v. Jones, 20 Ala. 128. 

(6) That the opposite party be al¬ 
lowed to take depositions without 
making a preliminary affidavit— 
Humes v. O’Bryan, 74 Ala. 64. 

(7) That a deposition may be read, 
although Informally taken.—Bfamll- 
ton V. Cooper, 1 Miss. 542, 12 .AulD. 
588. 

(8) That a rule be granted to try 
the cause at the next term or the 
applicant suffer a non prosequitur.— 
Todd V. Thompson, 2 Dali., Fa., 105, 
1 L.Ed. 809. 

Tenns denied on proper showing 
for continuance, even though adverse 
party had a number of witnesses In 
attendance from out of the state.— 
In re Philadelphia, B. & W. R. Co., 
106 A. 676, 7 Boyce. DeL. 268. 

86. N.C.—^Flinchum v. Doughton, 158 

S.E. 486. 200 N.C. 770. 

87. N.T.T-Smlth V. Burkeb .196 N.T. 

a 647. 
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ter of absolute right,28 or where the party has not 
requested the continuance,29 or where the contin¬ 
uance is for so short a time as to be virtually a de¬ 
nial of the application.®® 

Under statutes so providing, such terms may be 
imposed as may bej’ust®^ or reasonable;®® and the 
imposition of conditions that are not unjustified is 
not an abuse of discretion, even though the appel¬ 
late court might have imposed other conditions.®® 
The fact that a statute confers a discretionary pow¬ 
er to require the payment of costs does not preclude 
the imposition of other terms.®* Under rules of 
court providing that an order of continuance on cer¬ 
tain specified grounds shall be on terras, where the 
circumstances of the particular case bring it within 
the principle, although not within the letter of such 
rules, the court has authority to make a special rule, 
relative to terms, for the particular case.®® 

§ 105. -Pajonent of Costs 

In the absence of a statute to the contrary, In a 


proper case the court may Impose the payment of costs 
as a condition to granting a continuance. 

In the absence of a statute to the contrary,®® the 
payment of costs by applicant may be imposed as a 
condition on granting an application for continu¬ 
ance,®'^ although it has been held that the costs of 
a continuance are properly taxed against that party 
whose act made the continuance necessary.®® The 
imposition and assessment of costs as a condition is 
generally within the discretion of the court, either 
under statutes so providing,®® or apart from, or 
without reference to, statute.*® Where, however, 
the party taxed did not request the continuance,*1 
or where the party moving has good grounds for 
continuance,*® it has been held that the imposition 
of costs as a condition is improper. 

Expenditures included in costs. In som^ jurisdic¬ 
tions it is held that the word “costs” has a legal 
significance, and includes only those expenditures 
which are by statute taxable, and to be included in 
the judgment.*® In others the court is not limited 


sa Mo.—Mirrielees v. Wabaah R. 

Co.. 63 S.W. 718, 163 Mo. 470. 

13 C.Jr. p 192 note 19. 

29. N.Y.—Smith v. Burke, 196 N.T. 
S. 647. 

On oonrt’B own motion 
mere a case is adjourned on the 
court’s own motion, It seems that no 
terms shall he Imposed.—Fallon v. 
Crocicchla, 102 N.Y.S. 541, 62 MIsc. 
603. 

sa Ind.—Burch v. Smock, 164 N.B. 

676, 85 lnd.App. 636. 

31. Mich.—Greene v. Mlchlgamrae 
Petroleum Co., 269 N.W. 294, 270 
Mich. 870. 

18 C.J. p 193 note 80. 

38. Vt—Collins y. Richardson, 28 A. 

877, 66 Vt 89. 

Thider lEanLoipal Court Act 
N.T.—Hlrschborn v. Friedberg, 181 
N.y.S. 761, 147 APP.D1V. 116—Po¬ 
land V. Minshall, 96 N.Y.S. 200. 

33. Mich.—Greene v. Mlchlgamme 
Petroleum Co., 269 N.W. 294, 270 
Mich. 370. 

34b Nev.—^Brown v. Warren, SO P. 
1078, 17 Nev. 417. 

35. N.H.—Moses v. Craig, 96 A. 148, 
77 N.H. 686. 

18 C.J. P 193 notes 83-86. 

36. Provldentlsl cause 

Under a statute providing that 
continuances for providential cause 
shall not be charged to either party, 
where a continuance is granted be¬ 
cause of the Illness of counsel no 
costs should be imposed.—Printup v. 
Mitchell, 19 Oa. 686. 

87. CaJ..—Fraser .y. Flraser, 179 P. 
427, 89 CaLApp. 467. 


Ran.—Quinton v. Zendall, 253 P. 600, 
122 Kan. 814. 

Mich.—Richardson v. Michigan Bell 
Telephone Co., 240 N.W. 66, 256 
Mich. 444. 

13 O.J. p 193 note 39. 

38. Wash.—^Van Zonneveld Bros. & 
Phllllpo V. Watson, 202 P. 429, 169 
Wash. 182. 

13 O.J. p 193 note 36. 

If, by reason of amendment to the 
answer alleging a new defense, the 
adverse party he In fact surprised, 
the case should be continued for a 
reasonable time, and, In axidltlon 
thereto, such terms Imposed as will 
fairly compensate for the expense 
and inconvenience occasioned as the 
natural and necessary result of per¬ 
mitting the amendment.—Continental 
Supply Co. V. Syndicate Trust Co., 
202 N.W. 404, 62 N.D. 209. 

38. Idaho.—Aumock v. Kllhorn, 26 
P,2d 1047, 6$ Idaho 506. 

Neb.—Coombs v. Brenklander, 46 N. 

W. 929, 29 Neb. 686. ' 

IS C.J. p 193 note 40. 

Length of continuance 
Such statutes apply to a continu¬ 
ance from one term to another as 
well as to a continuance to a later 
day in the same term.—^Lawson v. 
Hill, 20 N.Y.S. 904, 66 Hun 288. 
Costs not warranted 
Where plaintiff brings two sepa¬ 
rate actions concerning the same 
matter, one as administrator and the 
other Individually, he should not be 
required to pay costs as a condition 
of being allowed to continue the one. 
case on the ground that it would be 
determined by the other casa—Wil¬ 
cox v. Wilmington City R. Co., 40 A. 
191, 17 Del 246. 
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4(^ Kan.—Quinton v. Kendall, 263 P. 

600, 122 Kan. 814. 

Slsoretlon held not abused 
Cal.—Fraser v. Fraser, 179 P. 427, 89 
Cal.App. 467. 

Mich.—Richardson v, Michigan Bell 
Telephone Co., 240 N.W. 66, 256 
Mich. 444. 

41. Wash.—^Phoenix Assur. Co. v. 
Columbia & P, S. R. Co., 169 P. 
369, 92 Wash. 419, modified on 
other grounds 162 P. 619, 94 Wash. 
828. 

48. Mass.—Winthrop v. Carlton, 8 
Mass. 466. 

Wash.—Johnson v. Dahlquist, 214 P. 

167, 124 Wash. 267. 

Entitled as matter of right 
Where, under the circumstances, a 
party was entitled to an adjourn¬ 
ment as a matter of right, It was 
error to grant it on condition that 
he pay costs.—Milton Holding Cor¬ 
poration V. Gross, 193 N.Y.S. 75, 

43, Iowa.—^Moore v. Chicago, etc., 
R. Co., 181 N.W. 30, 161 Iowa 363 
—Keller v. Harrison, 128 N.W. 861, 
181 N.W. 63, 151 Iowa 320, Ann. 
Cas.l913A 800. 

N.H.—Murray v. Emmons, 26 N.H. 
528. 

Pees for stnok Jury 
Under a statute providing that the 
party applying for a struck Jury 
“shall pay the fees for striking the 
same, and shall not have any allow¬ 
ance therefor upon the taxation of 
costs,” a defendant who puts off a 
cause on affidavit Is not held to pay 
the coats of striking a Jury that has 
been summoned on a rule of plain¬ 
tiff.—Kennedy y. Nixon, 6 NJ.Law- 
159. 
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to requiring a payment of the taxable costs but may 
exercise a reasonable discretion for the purpose of 
compensating the opposite party for the expenses 
incurred in preparing for the trial.'*^ Under stat¬ 
utes which expressly provide that the costs, on 
granting a continuance, may not exceed a specified 
sum plus witness fees,^6 or plus witness fees and 
taxable disbursements rendered ineffectual by the 
adjournment,46 the court, in taxing costs, is limited 
to such sum and such expenditures. 

The word “costs,” in an order imposing costs, 
has been construed to mean only costs of the term 
and not costs of the action and it has been held 
that the adverse party is only entitled to costs in¬ 
curred as of the date of applicant’s accepting the 
notice of taxation.48 Where a cause is continued 
at an adjourned special term at the cost of the party 
applying therefor, this embraces the costs of such 
adjourned term only, and not of the previous regu¬ 
lar term.46 

Manner of imposing costs. While the court has 
no power to make a direct order for the payment 
of costs, but can only impose their payment as a 

'CIoTUiiT’0 oosti 

Costa Incurred by the county as a 
result of the continuance cannot be 
deemed "costs” within the statute.— 

Rathgaber v. Horton, 318 N.W. 148, 

62 S.D. 436. 

44 CaL—^Fraser v. Fraser, 179 P. 

'427, 39 Cal-Apis. 467. 

13 C.J. p 194 note 45. 

Expenses of witnesses 

It has been held that in a proper 
case a court, in its discretion, may 
teQulre that applicant relmbuiiie the 
adverse party for expenses Incurred 
In bringing witnesses to the court 
Or.—^Baker v. Jensen, 296 P. 467, 186 

Or. 669. 

Wash.—^Van Zonneveld Broa & Phll- 

llpo V. Watson, 292 P. 429, 169 

Wash. 182. 

44 Presumption on hnposltlon of 
gross stun. 

(1) Under a statute empowering 
the court to enforce, as a condition 
for granting a continuance, the pay¬ 
ment of a sum not exceeding ten 
dollars to the adverse party, beside 
witness fees, when the court requires 
the payment of a sum over ten dol¬ 
lars as such condition It has been 
held that no presumption obtains 
that the excess was made up of wit¬ 
ness fees, where there is an entire 
absence of any showing In the record 
as to what the costs were.—Tacoma 
Nat. Bank v. Feet, 87 P. 426, 9 Wash. 

222 . 

(2) However, In a similar case It 
has also been held that, since the 
expenses were not Itemized 


condition of granting the application,6® it may make 
the condition one that the accrued costs shall be 
taxed and a judgment entered therefor against the 
party applying for the continuance.®^ 

In quasircriminal actions the court should not 
require the payment of the costs as terms for a con- 

tinuance.®2 

§ 106. -Effect of Conditions and Compli¬ 

ance or Noncompliance Therewith 

Where a party accepts the conditions on which a 
continuance Is granted they become binding, and he 
cannot afterward complain that the court exceeded Its 
power. 

Where a-party accepts the con4itions on which a 
continuance is granted,®3 which he may do by ac¬ 
cepting the continuance,®4 or by failing-to waive it 
promptly,®® he cannot afterward complain that 
the court exceeded its power.®® Thus, he cannot 
attack the Validity of the order requiring him to 
pay costs on the ground that his showing for a con¬ 
tinuance is insufl5cient,®7 or that the continuance is 
in fact unnecessary,®® or that some of the costs im¬ 
posed as a condition of the continuance are im- 

taxable under this statute.—Stanley 
Hoisting Co. V. Capitol Realty & 
Construction Co., supra. 

47. N.C.—Klrkman v. Dixon, 66 N.C. 
179. 

48. Mich.—Barney v. Love, 60 N.W. 
68, 101 Mich. 543. 

Mo.—^Dulle V. Delmler, 28 Mo. 
583. ■ 

50. N.T.—^Bagley v. Ostrom, 6 HIU 
616. 

51. Fla.—Williams v. Dickenson, 9 
So. 847,, 28 Fla. 90. 

58. Wls.—^Boscobel v. Bugbee, 41 
Wls. 59. 

18 C.J. p 194 note 66. 

53, Beady for trial 
A condition that a party be ready 
for trial on the day to which the case 
is postponed Is binding.—Chambers 
V. Chambers, 249 S.W. 415. 297 Mo. 
612. 

54 Mich.—Blchardsoi;i v. Michigan 
Bell Telephone Co.,' 240 N.W. 66. 
256 Mich. 444. 

54 Mich.—^Barney v. Love, 60 N.W. 
58. 101 Mich. 643, 

sa Mich.—^Richardson v. Michigan 
BeU Telephone Co., 240 N.W. 66, 
66, 256 Mich. 444, citing Cozpns Jiu 
rls. 

18 C.J. p 194 note 59; 

57. Iowa.—Robinson v, Chicago, eto., 
R. Co., 35 N.W.^ 603, 78 Iowa 606. 

6& Iowa.—Robinson v. Chicago, etc.,' 
R. Co., supra. 


therefore cannot be said to be exces¬ 
sive, It must be assumed that the 
court was within Its discretion In 
Imposing the terms.—Casady v. An¬ 
derson. 156 P. 1067, 90 Wash. 296. 
Fees and ez^enses for party 

(1) A suitor cannot be allowed 
witness fees under this statute.— 
Phoenix Assur. Co. v. Columbia, etc., 
R. Co., 169 P. 369, 92 Wash. 419— 
Casady v. Anderson, 165 P. 1067, 90 
Wash. 296. 

(2) However, it is proper to allow 
the adverse party his traveling ex¬ 
penses to 6uid from the place of trial, 
as a condition of continuance, where 
he was not at fault and was pre¬ 
pared on the day fixed by the court 
to go to trial.—Casady v. Anderson, 
supra. 

46b N.T.—Lawson v. Hill, 20 N.T.S. 

904, 66 Hun 288. 

13 aj. p 194 note 44 [a], [b] (2). 
Expert witnesses; witness’ loss of 
time 

An allowance for fees paid to ex¬ 
pert witnesses, and to compensate 
witnesses for loss of time occasioned 
by attendance in court, as a condi¬ 
tion to an adjournment, was not per¬ 
mitted under such a statute.—Stan¬ 
ley Hoisting Co. V. Capitol Realty & 
Construction Co., 149 N.Y.S. 523. 
Agreement as to costs construed 

An agreement to pay plaintiffs 
witness fees and disbursements as a 
condition to the granting of defend- 
; ant’s motion for an adjournment only 
obligated defendant to pay the wlt- 
i ness fees and disbursements properly 
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proper.®^ If the party wishes to contest the va¬ 
lidity of an order imposing terms as a condition of 
granting him a continuance, he should refuse to ac¬ 
cept the continuance and except to the ruling of the 
court, and reserve the question by bill of excep- 
tions.*0 Where applicant refuses to accede to the 
conditions on which the court will grant a contin¬ 
uance, a denial of the application is proper.®^ 

When a party obtains a postponement of the trial 
of a cause, on condition that he pay costs, his ad¬ 
versary may insist on having the trial proceed, on 
omission to pay;®^ or he may waive that right, and 
either compel payment by precept in the nature of a 
fieri facias,or by an attachment,®^ or he may in-* 
dude the costs in his general bill or judgment in 
case he ultimately succeeds in the action;®® and it 
has been Held that the fact that applicant ultimate¬ 
ly succeeds in the cause does not affect his liability 
for such costs.®® However, payment of costs can¬ 
not be exacted before they are due;®^ and where a 
court has imposed the payment of attorney and wit¬ 
ness fees as a condition for postponement of trial, 
but has not required immediate payment, the party 
on whom the condition was imposed has a right to 
appear and take part in the trial, notwithstanding 
his failure to make payment.®® There is authority 
for the proposition that it is within the discretion 


of the court to hold the party to the terms on which 
the continuance was secured.®® 

Where a continuance is granted on such condi¬ 
tions, on the failure to pay costs, the cause will be 
dismissed,*^® or applicant’s answer stricken but 
where the order imposes payment of costs within a 
specified time, without providing that the cause shall 
be stricken from the docket on noncompliance with 
the order, failure to pay the costs within the time 
‘limited will not authorize the court to strike the 
cause from the docket."^® In case an action is con¬ 
tinued on terms, and the order is in the alternative 
to pay the costs or the sum fixed or be nonsuited or 
defaulted, as the case may be, the party has his 
election to pay the terms imposed or submit to the 
nonsuit or default."^® 

A condition that the costs be paid "by the next 
term” may be complied with by a payment made 
after the commencement of that term;^* and a 
condition that costs be paid within a specified period 
is complied with where payment is made immedi¬ 
ately on the court’s confirmation of the clerk’s tax¬ 
ation, even though the specified period has passed.^® 
Where a person has paid costs as a condition of ob¬ 
taining a continuance, such costs cannot be again 
taxed against him on a final judgment if his adver¬ 
sary is successfuL"^® 


V. ADMISSIONS TO PBETONT CONTUnJANOE 


Mked, a postponement of the cause will ordinarily be de¬ 
nied by the court. 

Under some statutory provisions'*^ or rules of 


89. Wla.—Abbott v. Johnson, 2 N.W. 
282, 47 Wls. 289. 

to, Mich.—Richardson v. Michigan 
Bell Telephone Co., 240 N.W, 66, 
266 Mich. 444. 

13 C.J. p 194 note 68. 

Whexe Illegal oondltloii is ImpoMd, 
applicant’s refusal to accept It can¬ 
not be charged against him, since 
the action of the court must be treat¬ 
ed as a denial of the application.— 
Rathgaber v. Horton, 218 N.W. 148, 
62 S.D. 486. 

61. U.S.—Borderland Coal Corpora¬ 
tion V. International Organization 
of United Mine Workers of Amer¬ 
ica, D.dlnd., 276 F. 871, modllled 
on other grounds, C.CJL, Gasaway 
V. Borderland Coal Corporatloxi, 278 
F. 66. 

Idaho.—Aumock y. EUbom. 26 P.2d 
1047, 63 Idaho 606. 

6BL Mlcbu—Barney v. Love, 60 N.W. 

68, 101 Mich. 648. 

18 dJ. p 196 note 66. 

«8L N.T.—Gamble V. Taylor, 48 How. 
' Pr. 876. 


Ky.-^Ingleton v. Carr, 1 Bibb 
654. 

Mich.—Barney v. Love, 60 N.W. 68, 
101 Mich. 648. 

18 dJ. p 195 note 67. 

63. Idaho.—Aumock v. Ellhom, 25 
P.2d 1047, 1049, 63 Idaho 606, cit¬ 
ing Ooxpu Jnxis. 

18 dJ. p 195 note 68. 

66. Pa.—Frew v. Dague, 20 Pa-Dlst. 
& Co. 229. 

67. Pa.—McMullen v. Orr. 8 Phlla. 
842. 

68. S.D.—Schlachter v. St Bernard’s 
Roman Catholic Church, 106 N.W. 
279, 20 S.D. 186. 

69. Ala.—Bx parte Three Minute 
Ch‘eal Co., 165 So. 684, 685, 281 
Ala. 429, citing Ootpu Juris— 
Weir v. Clark, 68 So. 798, 4 Ala. 
App. 802. 

Moftitloatton of order 
The court has the right to exercise 
a sound discretion as to whether or 
not the terms of the order should be 
modlfled.—^Bx parte Three Minute 
Cereal Co., 165 So. 684, 281 Ala. 429. 
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TO, Ark.—Boone v. Skinner, 107 S. 

W. 678, 86 Ark. 200. 

Mo,—State v. Thurman, 182 S.W.. 
1157, 282 Mo. 130. 

71. Ala.—Waller v. Sultzbacher, 88 
Ala. 818. 

Nev.—Brown y. Warren, 80 P. 1078, 
17 Nov. 417. 

N.T.—Booth V. Whitby, 5 Hill 446. 

13 dJ. p 196 note 73. 

72. Ala.—Bx parte Abrams, 48 Ala. 
151. 

76. N.H.—Murray v. Bmmons, 26 N. 
H. 628. 

7t Ala.—Weir v. Clark, 58 So. 798, 
4 Ala.App. 302, 

75. S.d—Salne v. Hertzog, 91 S.B. 
869, 106 S.a 501. 

76. N.T.—Penn Tan v. Tuell, 9 How. 
Pr. 400. 

77. Ark.—Ozan Graysonia Lumber 
Co. V. Ward, 66 S.W.2d 1074, 188. 
Ark. 667—Crown Coach Co, v. Reed, 
66 S.W.2d 1078, 188 Ark. 1167— 
Sewer and Water Works Improve¬ 
ment Dlst No. 1 V. McClendon, 60 
aw.2d 920. 187 Ark. eio^luter- 


§ 107. In General 

Where the adverse party will admit the evidence or 
facts for the production of which the continuance is 

64. 
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court^s to that effect, or apart therefrom or with¬ 
out reference thereto,“^8 where the adverse party 
makes a sufficient admission concerning the evi¬ 
dence, for the introduction of which the continuance 
is sought, the court, without abusing its discre¬ 
tion, may, and ordinarily will, refuse the continu¬ 
ance, at least where there is no showing that the 
personal attendance of such witness is essential to 
the due trial of the cause and particularly where 


§ 107 

the evidence will, or probably will, be introduced 
by depositions, rather than by the witnesses in 
person, at a later date.*i Where injustice is likely 
to result from delay, the court may require a party 
to disclose what he expects to prove, in order that 
the other party may admit it if he so desires.^^ 
Where the statute is mandatory in its terms, a 
continuance must be refused where a sufficient 
admission is made.*® Where a proper showing has 


Ocean Casualty Co. v. Copeland. 43 
S.W.2a 65. 184 Ark. 648. 

Cal.—Saunders v. Isom. 291 P. 438. 
108 Cal.App. 808. 

Kan.—Burchett v. Procter & Gam¬ 
ble Mfg. Co.. 217 P. 284, 114 Kan. 
188. 

Ky.—Commonwealth Life Ins. Co. v. 

Brandon, 97 S.W.2d 2, 265 Ky. 484. 
Mont.—Oren v. Hansen Packing Co.. 
7 P.2d 646. 91 Mont 222—Ward v. 
Strow.d, 244 P. 1007, 76 Mont 93. 
Nev.—O’Neil v. New York, etc., 
Min., Co., 3 Nev. 141. 

Or.—Clevenger v. Smith, ^70 P. 501, 
126 Or. 384. 

13 C.J. p 196 note 80. 

Bxospt la ezoeptloiMl drownstaaces 

(1) "It is only where the circum¬ 
stances are exceptional, and a plain 
injustice has been done, that we are 
authorized to reverse a Judgment 
where the trial court followed the 
Code."—Payne v. Steers, 247 S.W. 1, 
2. 197 Ky. 389. 

(2) "The circumstances must be 
extraordinary and of such character 
that failure to grant a continuance 
prevented the . . . Cparty] from 
having a fair trial.”—Park Circuit 
& Realty Co. v. Coulter, 24 S.W.2d 
942, 944, 283 Ky. 1. 

(3) Where the testimony of the 
absent witnesses was merely cumu¬ 
lative, and affidavits as to what their 
testimony would be were admitted 
as their depositions, the circumstan¬ 
ces were not exceptional, and the re¬ 
fusal of a contlnuanoe was not an 
abuse of discretion.—Payne v. Steers, 
suprsr—Park Circuit & Realty Co. v. 
Coulter, supra. 

T8. Ohio.—U. S. Life Ins. Co. v. 
Wright, 88 Ohio St 688. 

79. Ark.—Missouri Paa R. Co. v. 
Kinslow, 270 S.W. 608. 168 Ark. 
487. 

Cal.—Gates v.. McPherson, 18 P.2d 
980, 129 CaLApp. 478—Kuck v. Mc¬ 
Connell, 178 P. 683. 89 CaLApp. 266. 
Colo.—Tiger Placers Co. v, Fisher, 
64 P.2d 891, 98 Colo. 221. 

Idaho.—Pacific Coast Joint Stock 
Land Bank v. Security Products 
Co., 65 P.2d 716, 66 Idaho 436. 
Ky.—Commonwealth v. PowelL 79 S. 

W.2d 411, 268 Ky. 181, 

La.—Stephen R. Jones, Inc., v. God¬ 
win, 140 So. 26. 174 La. 207. 

Ho.—^tnam County Supply ..Corpo- 
17CJ.SL-18 ' 


ration v. Mendota Mining Co., 286 
S.W. 409. 

N.D.—Goddard v. Great Northwest 
Land Co., 196 N.W. 656, 60 N.D. 
867. 

a.C.— WUllams V. Metropolitan Life 
Ins, Co., 176 S.E. 340, 173 S.C. 448 
-Edwards v. Union Buffalo Mills 
Co.. 169 S.B. 818, 162 S.C. 17— 
Oglesby v. Rhea, 117 S.E. 303, 124 
S.C. 67-Barnes v. Atlantic Coast 
Line R. Co., 96 S.E. 680, 110 S.C. 
269. 

S.D.—Saastad v. Okeson, 92 N.W. 
1072. 16 S.D. 877. 

Tex.—Levy v. RosenthaL Clv.App., 
288 S.W. 846—^Louisiana Ry. & 
Nav. Co. of Texas v. Taylor. Civ. 
App., 286 S.W. 925. 

Wash,—Wenatchee Diet Co-op. Ass'n 
V. Thompson, 237 P. 19, 136 Wash. 
91—Boyle v. West. 211 P. 871, 122 
Wash. 693. 

W.Va.—^Keathiey v. Chesapeake & O. 

Ry. Co., 102 S.E. 244, 86 W.Va. 178. 
18 CJ. p 196 note 77. 

Refusal as harmless error see Appeal 
and Error { 1696. 

Wk Ky.—Miller v. Week, 217 B.W. 

904, 186 Ky. 662. 

18 C.J. p 196 note 78. 

Denial of oontinnaacs held Im. 
proper, notwithstanding admissions. 
Cal—Carl v. Thomas, 2 P.2d 872, 116 
CaLApp. 294. 

Ely.—^Vincennes Bridge Co. v. Poulos, 
15 S.W.2d 271, 228 Ky. 446. 

81. Ark.—C. H. Robinson Go. v. 
Hudgins Produce Co., 212 S.W. 806, 
138 Ark. 600. 

Beason for rule 

It being alleged in the alternative 
that defendant could either have the 
witnesses present at the next term 
of court, or take their depositions, 
it Is at once apparent that there is 
no showing that their actual pres¬ 
ence could be had. That being true, 
the only way to secure their evi¬ 
dence was by deposition. The evi¬ 
dence of an absent witness is rarely, 
if ever, token by deposition as strong 
as that contained in an affidavit for 
continuance. In view of these con¬ 
siderations, and of the fact that the 
affidavit for continuance was permit¬ 
ted to be read as the depositions of 
absent witnesses, we conclude that 
the trial court did not abuse sound 
discretion in refusing the contlnu- 
ance. . , 


Ark.—Baltimore & O. R. Co. v. Mc¬ 
Gill Bros. Rice Mill, 46 S.W.2d 661, 
186 Ark. 108. 

Ky.—Ashland Sanitary Milk Co. v. 
Messersmlth's Adm’r, 82 S.W.2d 
727, 286 Ky. 91. 

88. Del.—Dickson v. Lewis, 2 DeL 
289. 

Utah.—McGrath v. Tallent, 26 P. 674, 
7 Utah 256. 

81 Arlz.—Wright v. Burhart, 276 P. 

887. 85 Arlz. 246. 

IS C.J. p 196 note 82. 

“Where the adverse party consents 
that, on the trial of the case, the 
facts alleged In the affidavit for the 
continuance shall be read and treat¬ 
ed as the deposition of the absent 
witness, the rule of discretion ceas¬ 
es to operate, and continuance should 
not be granted.”—Champlin Refining 
Co. V. Crisp, 71 P.2d 703, 704, 180 
OkL 684—Schuman’s, Inc. v. Missy 
Dress Co., 44 P.2d 862, 172 OkL 211 
—Prank v. Webb, 40 P.2d 1066, 1066, 
170 Okl, 501—Anderson v. Malone, 6 
P.2d 796, 797, 164 Okl. 4—Shaw v. 
dtevenson, 249 P. 306, 119 OkL 182, 
Befttsal not ezzor 

(1) Refusing a continuance under 
such circumstances is not error.— 
Flood v. City NaL Bank of Clinton, 
268 N.W. 821, 220 Iowa 935, certio¬ 
rari denied City Nat. Bank of Clin¬ 
ton, Iowa V. Flood, 66 S.CL 749, 298 

U. S. 666, 80 L.Ed. 1390—Collings 

V. Gibson, Iowa, 220 N.W. 838— 
Gray v. Brlcker, 166 N.W. 284, 182 
Iowa 816. 

(2) Without reference to the stat¬ 
ute it has been held not to be an 
abuse of discretion to deny a con¬ 
tinuance where the affidavit was read 
as evidence, even though applicant 
stated t^t the witness' advice was 
'essential during the trlaL—Daugher¬ 
ty V. Advance-Rumely Thresher Co., 
180 N.W. 277, 190 Iowa 424. 

(8) Where a continuance was re¬ 
fused, the adverse party having made 
a sufficient admission. It was said: 
"Assuming the soundness of the con¬ 
tention that, notwithstanding the 
language of the Code, the matter was 
discretionary with the trial court, an 
examination of the record does not 
satisfy us that the court’s discretion 
was abused."—dolorado Utilities Cor¬ 
poration V. Casady, 800 P. 601, 108, 
89 C^o. 166. 
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been made, it may be an abuse of discretion for 
the court to deny the continuance and to refuse to 
permit an affidavit to be read as to what the absent 
testimony would be,®^ but ordinarily such matters 
rest within the discretion of the court.*® Where 
a sufficient admission as to the absent evidence is 
made, it is not improper to deny a continuance, not¬ 
withstanding applicant’s refusal to avail himself 
of the offer.*® 

§ 108. Sufi&ciency 

In some Jurisdictions It Is sufficient that the ad- 
verse party admit that the absent witness, if present, 
would testify as alleged, or consent to the use of a 
statement of what such testimony would be as the wlt> 
ness' deposition; but, In other jurisdictions, the material 
facts expected to be proved must be admitted as true 
without reserve. 


In some jurisdictions, under or apart from stat¬ 
utory requirements, it is sufficient to warrant re¬ 
fusal of a continuance for an absent witness that 
the adverse party admit that the witness, if present, 
would testify as alleged,*"^ or that the adverse party 
consent to the use of an affidavit or statement as 
to what the witness would testify as the deposition 
of the absent witness.** Further, it has been held, 
without express reference to the consent or ad¬ 
mission of the adverse party, that where the af¬ 
fidavits were actually used in evidence the con¬ 
tinuance was properly denied.** The admission, to 
be sufficient, need only be of such of the alleged 
testimony as would be legally admissible were the 
witness testifying in person,-9® but the admission 
must be broad enough to cover the evidence to 
obtain which the continuance is asked.*^ On the 


84. Ky.—Cincinnati, N. 0. & T. P. 
By. Co. v. Duvall, 92 8.W.2d S63, 
263 Ky. 887. 

85. Ala.—Alabama Fuel & Iron Co. 
V. Minyard, 88 So. 146, 205 Ala. 
140. 

8& La.—Stephen R. Jones, Inc. v. 

Godwin, 140 So. 25, 174 La. 207. 
Mo.—Headdy v. Wright Tie Co., App., 
262 S.W. 447. 

Tex.—San Antonio, IT. & G. R. Co. 
V. Hagen, Civ.App., 188 S.W. 964, 
error refused. 

or. Aria—Wright v, Burhart, 276 
P. 887, 36 Arlz. 246. 

Ark.—Ozan Graysonia Lumber Co. v. 
Ward, 66 S.W.2d 1074, 188 Ark. 
667—Crown Coach Co. v. Reed, 66 
S.W.2d 1073. 138 Ark. 1167—Sewer 
and Water Works Improvement 
Dlst No. I v. McQendon, 60 S.W. 
2d 920, 187 Ark. 510—Baltimore & 
0. R. Co. V. McGill Bros. Rice Mill, 
46 S.W.2d 651, 186 Ark. 108—Inter- 
Ocean Casualty Co. v. Copeland, 43 
S.W.2d 66, 184 Ark. 648—Missouri 
Pac. R. Co. V. Klnslow, 270 S.W. 
603, 168 Ark. 487. 

Cal.—Gates v. McPherson, 18 P.2d 
980, 129 Cal.App. 478—Saunders v. 
Isom, 291 P. 438, 108 CalA.pp. 803 
— ^Kuck V. McConnell, 178 P. 633, 
89 Cal.App. 266. 

Colo.—Colorado milltles Corporation 
V. Casady, 300 P. 601, 89 Colo. 166. 
lOiaho.—Pacific Coast Joint Stock 
Land V. Security Products 

Co., 66 P.2d 716, 66 Idaho 436. 
Iowa.—Flood V. City Nat, Bank of 
Clinton, 263 N.W. 321, 220 Iowa 
936, certiorari denied City Nat. 
Bank of Clinton, Iowa v. Flood, 66 
S.Ct. 749, 298 U.S. 666, 80 L.Bd. 
1390—Colllngs V. Gibson, 220 N.W. 
888—^Daugherty v. Advance-Rume- 
ly Thresher Co., 180 N.W. 277, 190 
Iowa 424. 

La.—Stephen R Jones, Inc., v. God¬ 
win, 140 So. 26, 174 La. 207. 
Mont—Orem v. Hansen Packing Co., 


7 P.2d 546, 91 Mont 222—Ward v. 
Strowd, 244 P. 1007, 76 Mont 93. 
N.D.—Goddard v. Great Northwest 
Land Co., 196 N.W. 666, 60 N.D. 
367:. 

OkL—Prank v. Webb, 40 P.2d 1066, 
170 Ofcl. 601. 

S.C.—Oglesby v. Rhea, 117 S.H. 303, 
124 S.C. 67. 

S.D.—Saaatad v. Okeson, 92 N.W. 
1072, 16 S.D. 877. 

Wash.—Wenatchee Dlst. Co-op. Ass’n 
V. Thompson, 237 P. 19, 136 Wash. 
91. 

13 C.J. p 196 note 85. 

'‘Admission need be merely that 
the witness would testify as set 
forth in the affidavit, and not that 
such testimony is true."—^Wright v. 
Burhart 276 F. 837, 889, 86 Axis. 246. 
8 Bl Kan.—^Burchett v. Procter & 
Gamble Mfg. Co., 217 P. 284, 114 
Kan. 138. 

Ky.—Kelly v. Marshall's Adm’r, 120 
S.W.2d 142, 274 Ky. 666—Common¬ 
wealth Life Ins. Co. v. Brandon, 97 
S.W.2d 2, 265 Ky. 434r-Miller v. 
Week. 217 S.W. 904, 186 Ky. 662. 
Mo.—Headdy v. Wright Tie Co., App., 
262 S.W. 447. 

Okl.—Champlin Refining Co. v. Crisp, 
71 P.2d 703, 180 Okl. 684—Schu- 
man’s, Inc., v. Missy Dress Co., 44 
P.2d 862, 172 Okl. 211—Frank v. 
Webb, 40 P.2d 1065, 170 Okl. 501 
—^Anderson v. Malone, 6 P.2d 795, 
164 Okl. 4—Shaw v. Stevenson, 249 
P. 806, 119 Okl. 182. 

S.C.—^Williams v. Metropolitan Life 
Ins. Co., 176 S.B. 340, 173 S.G 
448. . 

W.Va.—Keathley v. Chesapeake & 0. 
Ry. Co., 102 S.E. 244, 86 W.Va. 
178. 

13 C.J. p 196 note 80 [a]. 

Xastimony on foimet trial 
It is sufficient to warrant the re¬ 
fusal of a continuance that the ad¬ 
verse parties consent that the evi¬ 
dence given at a former trial he 
read in evldenca 
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Iowa—Cavanaugh v. O'Connor, 186 
N.W. 907, 194 Iowa 670. 

Minn.—Conrad v. Dobmeler, 67 N.W. 
6, 64 Minn. 284. ' 

S.C.—Barnes v. Atlantic Coast Line 
R. Co., 96 S.E. 530, 110 S.C. 259. . 
8d. U.S.—Southern Kansas Stage 
Lines V. Gibson, C.C.A.Okl., 87 F. 
2d 28. 

Ark.—C H. Robinson Co. v. Hudgins 
Produce Co., 212 S.W. 306, 188 Ark. 
600. 

Kam—Kloss v. Brotherhood of Amer¬ 
ican Teomen, 186 P. 1058, 106 Kan. 
711, 10 AL.R. 862. 

Ky.—Commonwealth v. Powell, 79 S. 
W.3d 411, 258 Ky. 181—Borderland 
Coal Co. V. Burchett, 237 S.W. 868, 
198 Ky. 602. 

"Ordinarily the reading of the affi¬ 
davit to the jury as the testimony 
of the absent witness is sufficient to 
satisfy the reguirements of the law." 
—Park Circuit & Realty Co. v. Coul¬ 
ter, 24 S.W.2d 942, 943, 233 Ky. 1. 

90. Colo.—^Tlger Placers Co. v. Fish¬ 
er, 54 P.2d 891, 98 Colo. 221. 

Iowa.—Cavanaugh v. O’Connor, 186 
N.W. 907, 194 Iowa 670. 

13 C.J. p 198 note 2 [a]. 

Admissibility of testimony as af¬ 
fecting use of admission see infra 
S 109. 

Denial of oontlnuanoe was not er¬ 
ror where opposing party offered to 
admit affidavit in evidence subject to 
such objections os might bo made if 
witness were present.—Boyle v. 
West. 211 P, 871, 122 Wash. 693. 

Statements of conclusions, as dis¬ 
tinguished from facts, need not be 
admitted in order to avoid a contin¬ 
uance.—Rinella V. Faylor, 180 N.W. 
983, 190 Iowa 707. 

91. N.T.—Dean v. Halliburton, 206 
N.T.S. 776, 777, 211 App.Dlv. 804. 

13 aj. p 197 note 88. 

Xestlniony excluded on former trial 
"The stipulation that either party 
might read the testimony of ajoy wit- 
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other hand, in other jurisdictions the material facts 
expected to be proved by the witness must be ad¬ 
mitted as true without reserve, it not being enough 
for the adverse party to admit that the witness, if 
present, would swear to the facts to be proved.82 
Without mention of the requisites of an admis¬ 
sion to prevent a continuance, it has been held 
that an admission of the facts set out in the affi¬ 
davit is sufficient.98 Where statutes apply, the 
terms of the admission must substantially comply 
with the provisions of the statute.94 

§ 109. Effect 

a. Admission of truth of facts 

b. Admission that testimony would be as 

alleged 

a. Admissioii of Truth of Facts 

Where a party admits the truth of the facts stated 
In the affidavit, he may not show they are not true, 
and contradictory evidence may not be considered. 

Where, to prevent a continuance, a party ad¬ 
mits the facts as stated in the affidavit to be true, 
he will be precluded from showing that they are 
not true,95 and his adversary does not lose the 
benefit of the admission by failure to object to 
evidence contradictory thereof, when such is of- 
fered.9® The court should in such case instruct 
the jury that they should take such facts as true, 
and not consider the contradictory evidence,^^ or, 
in case the contradictory evidence is already in 
and its effect cannot be removed, the court should 
refuse to go on with the trial.®* Although ‘the 


party against whom the facts are offered cannot de¬ 
ny their truth, yet they must be within the issues j®® 
and the admission cannot be held to include dis¬ 
putable inferences deducible from the facts ad- 
mitted.1 

Witness present in court. Where, to avoid a 
continuance, a party admits the truth of facts to 
which an absent witness will testify, he has been 
held to have no right, after the opposite party has 
closed his evidence, to withdraw the admission be¬ 
cause the witness is no longer absent, but has come 
into court.® It has also been held, however, that 
such an agreement may, if in evidence, be with¬ 
drawn by the court, without allowing any continu¬ 
ance, where the witness is present, and the oppor¬ 
tunity is offered to prove the facts recited in the 
agreement by the witness.® A fortiori is this true 
where the admission was made on the condition 
that the absent witness did not appear in time to 
testify.* 

b. Admissioii That Testimony Would Be as Al¬ 
leged 

A party admitting that an abaent witneu, If present 
would testify as alleged, or consenting to the reading 
In evidence of a statement of what the testimony would 
be,' although bound by ^uch admission or consent, does 
not admit that the testimony Is true, and Is not pre¬ 
cluded from controverting It. 

Where a party, to avoid a continuance, admits 
that an absent witness, if present, would testify as 
alleged, or consents that the statement of what 
such testimony would be may be read in evidence, 
,he is bound by such admission or consent,® and 


ness eriven on the former trial did 
not comprehend the testimony of the 
absent witnesses. It was for the er-. 
roneous exclusion of testimony that, 
they might have been expected to 
give that the former Judgment was' 
reversed, hence reading their former 
testimony would not reach the tes¬ 
timony ruled out."—^Dean v. Halli¬ 
burton, supra. 

9S. Tex.—Missouri, BL & T. Ry. Co. 
of Texas v. Cornelius, Clv.App.,, 
188 S.W. 84, 86, dismissed for want 
of jurisdiction. 

18 C.J. p 197 note 86. ■ 

"This is based upon the common 
experience which teaches that tes¬ 
timony given orally In the presence 
of a court or Jury Is often far more 
impressive than the same facts pre¬ 
sented In the usual manner by an 
agreement reduced to writing or for¬ 
mally stated by the attorneys.”— 
Missouri, K & T. Ry. Co. of Texas 
V. Cornelius, supra. 

Admission of facts held snfflolent 
Tex.—Levy v. Rosenthal, ClvAipp., 
288 S.'W. 845. . . 


’Witness’ presence possible 
Application for continuance be¬ 
cause of absence of witness was 
properly refused, in view of agree¬ 
ment to permit statement of what 
was expected to be proved by the 
witness lo be read in evidence, where 
testimony would have been availa¬ 
ble had witness been present when 
It was possible for him to do so.— 
Louisiana Ry. & Nav. Co. of Texas 
V. Taylor, Tex.Civ.App., 285 S.W. 
925. 

93. Iowa.—Gray v. Bricker, 166 N. 

W. 284, 182 Iowa 816. 

ML Ga.—^Klugman v. Gammell, 43 
Ga. 581. 

IS C.J. p 197 note 87. 

95. Tex.—St. Louis Southwestern R. 
Co. V. Hall, Civ.App., 92 S.W. 1079. 

18 C.J. p 197 note 89. 

96. Tex.—Galveston, etc., R. Co. v. 
Lynes, Clv«App., 65 S.W. 1119. 

97. Tex.—Cumby Mercantile, etc., 
Co. V. Long, Civ.App-, 133 S.W. 
1072—Galveston, etc,, R Co. v. 
Lynes, Civ.App., 65 S.W. 1119. 
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9& Ky.—Louisville, etc., Co. v. Caro- 
thers, 66 S.W. 833, 66 S.W. 386, 23 
Ky.L. 1673. 

99. Md,—Bryan v. Coursey, 8 Md. 
61. 

IrrelsvaiLt matter 
"If there be in the affidavit irrele¬ 
vant matter, it la for the Jury, under 
the direction of the court, to say 
what facts are thus admitted to be 
true."-Nave v. Horton, 9 Ind. 663, 
664. 

1. Tex.—SL Louis, etc., R. Co. v. 
Campbell, 75 S.W. 564, 82 TexClv. 
App. 613. 

5. Ga.—^Harris v. McArthur, 15 S.E. 
758, 90 Ga. 216. 

3. Tex.—Robbins v. Glnnochlo, Civ. 
App., 45 S.W. 84. 

4. Tex.—St. Louis Southwestern R. 
Co, v. Garber, Civ.App., 108 S.W. 
742. 

6. Kan.—St. Louis Rubber Cement 
Co. V. Cooke, 4 P.2d 462, 184 Rap. 
38. 

Ey.—^Fields v. Cannon Ball Cab A 
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may not state that the witness would not so tes¬ 
tify.® However, this is not an admission that such 
testimony is true or indisputable,^ so that it does 
not preclude the party making it from explaining, 
controverting, or rebutting the testimony which it 
is conceded the witness would give, if present,® or 
from objecting to its competency, relevancy, or 
materiality.® Whether the party making the ad¬ 
mission to prevent a continuance may impeach or 
attack the credibility of the absent witness is con¬ 
sidered, in connection with the subject of credi¬ 
bility and impeachment of witnesses generally, in 
the C.J.S. title Witnesses §§ 458-651, also 70 CJ. 
p 759 note 8-p 1189 note 62; more specifically, 
whether he may adduce proof of contradictory state¬ 
ments made by the absent witness on other occa¬ 
sions is considered in the CJ.S. title Witnesses §§ 
576, 602, also 70 CJ. p 1022 notes 99-A, p 1088 
note 52. ■ 

Such an admission entitles the opposite party to 
use the aflSidavit as evidence on the trial.i® The 


statement therein should be given the same weight 
and consideration as would be given the sworn 
testimony of the witness had he been present, 
and the court may, or must if requested, so instruct 
the jury.12 Only so much of the affidavit, however, 
can be read to the jury as states that which the 
witness, if present, would, under the rules of evi¬ 
dence, be permitted to state on the witness stand.^® 
Thus, the admission does not embrace the opinions!^ 
or conclusions^® which the witness might draw from 
the facts testified to, and which he would not be 
permitted to state if testifying before the court. 
Statements as to what the testimony of the absent 
witness, if present, would be, made on information 
and belief of affiant, have no evidentiary value 
and cannot be considered in determining the suffi¬ 
ciency of the evidence to take the case to the jury.i® 
If there is anything in the affidavit not admitted 
by the other party, or anything stated not pertinent 
to the issue joined, the court may lawfully exclude 
so much of it.!*^ 


Bus Co., 26 S.W.2d 1046, 238 Ky. 
883. 

Uo.—Sdwards v. Smith, Aj)p., 286 S. 
W. 428—^Briscoe v. KInealy, 4 Mo. 
App. 695. 

fL Mass.—Bruneau v. Bailey, 164 N. 

EL 89, 266 Mass. 301. 

Mo,—Mwards v. Smith, App., 286 S. 
W. 428—Briscoe v. Kinealy, 4 Mo. 
App. 695. 

7. Neh.—Burris v. Court, 66 N.W. 

1131, 48 Neh. 179. 

18 C.J. p 197 note 99. 
a Arte.—Wright v, Burhart, 276 P. 

837, 86 Arte. 246. 

70 C.J. p 1160 note 92. 

"Under the rule, what the object¬ 
ing party to the postponement Is 
not permitted to contradict Is the 
statement of what the absent witness 
Is expected to testify.’ ... In 
other words the party objecting to 
the postponement cannot contradict 
the statement that the witness would 
testify as jstated In the affidavit, 
but the adverse party Is not conclu¬ 
sively bound hy such statement. He 
may show that the statements so 
made are contrary to the facts.”— 
Bruneau w. Bailey, 164 N.B. 89, 90. 
266 Mass. SOI. 

e. Mont.—blague v. John CapUce Co., 
72 P. 297, 28" Mont 61. 

18 C.J. p 198 note 2. 

la Mo.—Jones v. St Louls-San 
Francisco By. Co., 263 S.W. 787, 
739. 

13 C.J. P 198 note 6. 

Use not compulsozy 
A statute psevlding that, when the 
opposing party -admits that the wit¬ 
ness,, if present, would swear to the 
facts set «uit lU the affidavit, the 


moving party “shall read as the evi¬ 
dence of such witness the facts so 
stated,” does not reaulre the party 
to read the facts stated In the affl- 
I daylt, but merely entitles it so to do 
if it desires, the word "shall" mean¬ 
ing "may.”—Jones v. SL Louls-San 
Francisco By. Co., supra. 

Where It Is not offered In evldenoe, 
it is not Incumbent on the court to 
submit it to the jury.—^Michel v. 
Boxholm Co-op. Cl’eamery, 106 N.W. 
823, 128 Iowa 706, 6 Ann.Cas. 918. 

11. Ala,—Coosa .Portland Cement Co. 
V. Crankfield. 80 So. 451, 203 Ala. 
869. 

La.—Hopkins v. New Orleans By, & 
Light Co., 90 So. 612, 150 La. 61, 
19 A.L.B. 1862. 

13 C.J. p 198 note 6. 

As to nutters inooxporated by refen* 
ence 

A stipulation, made to avoid a con¬ 
tinuance, that an absent witness, if 
present, would testify that notice of 
the claim and of the intention to 
file a mechanic's lien was served on 
defendants, of which notice a copy 
was attached and marked "B,” con¬ 
stituted sufficient evidence of the no¬ 
tice of intention to file the lien, 
witho\it formally offering the notice 
in evidence, since this situation Is 
the same as where the witness tes¬ 
tified in person that he had served 
a notice, a copy of which Is as fol¬ 
lows, and then read the notice.— 
Phelan v. Cheyenne Brick Co., 188 
P. 864, 26 Wy6. 498, rehearing de¬ 
nied 189 P. 1108, 26 Wyo. 498. 
la. Mo.—Jones v. St Louls-San 
Francisco By, Co., 2^8 S.W.' 780, 
287 Mo. 64. 

18 C.J. p 198 note 11. I 
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PaUnxe to so iastmet held error 
Mo.—Jones v. St Louls-San Fran¬ 
cisco By. Co., 228 S.W. 786, 287 
Mo. 64—^Rudln Bros. v. Wells, App., 
29 S.W.2d 741. 

18 aj. p 198 note 11 [b]. 

Bestirteted InstiraGtlon 
It seems that an instruction In re¬ 
lation to an affidavit read in an over¬ 
ruled application for a continuance 
shall not he restricted in any way. 
—Rudln Bros. v. Wells, supra. 

18. IlL—Chicago City R. Co. v. Duf- 
fin, 18 N.B. 279, 126 III 100. 

13 C.J. p 198 note 7. 

Sufficiency of admission which Is 
limited to admissible testimony see 
supra § 108. 

lA HI.—Aurora v. Scott, 82 llLApp. 
616, affirmed 67 N.B. 440, 185 III 
639. 

Iowa.—State v. Geddis, 42 Iowa 264. 
13 C.J. p 198 note 8. 

15. Kan,—Kloss v. Brotherhood of 
American Yeomen, 186 P. 1058, 105 
Kan. 711. 10 A.L.R. 862. 

13 C.J. p 198 note 9. 

under statute authorizing "only 
BO much of the affidavit to be read to 
the jury as states that which the 
witness. If present, would, under the 
rules of evidence, be permitted to 
state upon the witness stand,” a 
conclusion Is not admissible.—Dod¬ 
son v. Loaleen Mut. Ben. Ass'n, 247 
UlJLpp. 283, 287. 

la Mo.—Richey v. Branson, 38 Mo. 
App. 418. 

13 aJ. p 198 note 18. 

17. Ill.—Chicago, etc., B. Co. v. 
Clark, 70 Ill. 276. 

Iowa.—Strong v. Hart, 7 Iowa 484. 

118 C.J. p 198 note 10,. 
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Duration of admission. The admission of a party I time, but remains in force only so long as its pur- 
to prevent a. .continuance does not stand for all 1 pose can be accomplished.^* 

VL SUCCESSIVE APPLICATIONS AND SECOND OE FUBTHEE CONTTNUANCES 


§ 110. In General 

Particular matters with regard to successive ap¬ 
plications and second or further continuances are 
discussed in detail in the sections immediately fol¬ 
lowing. Examine Pocket Parts for later cases. 

§ 111. What Constitutes 

Continuances are counted from the flllng of the suit, 
and whether the application therefor Is a first or second 
one may depend on the nature and ground of the previ¬ 
ous continuance. 

Continuances are counted as first, second, or 
subsequent applications, from the filing of the suit, 
not from the reversal of a case on appeal or er- 
ror.i* So, in case of a mistrial after a continu¬ 
ance has been granted, an application for another 
continuance will be treated as a second applica¬ 
tion.*® Where, however, a new cause of action is 
set up by amendment, an application for continu¬ 
ance for evidence to meet such new action is to be 
treated as a first application, although an applica¬ 
tion for a continuance had been made prior to the 
amendment.*^ Whether an application for a con¬ 
tinuance is to be deemed the first or second of the 
party making it may sometimes depend on the na¬ 


ture and ground of the previous continuance,** 
or the relation to each other of defendants sued 
jointly.** Accordingly, the mere postponement of 
a trial from one day to another at the same term,*^ 
or the continuance of a cause by agreement from 
one term to another,** does not preclude an ap¬ 
plication for a continuance, subsequently made, 
from being treated as a first application for continu¬ 
ance. An application for a continuance is not a 
second application merely because it had been pre¬ 
viously presented, .where the intervening postpone¬ 
ment was not based thereon ;*8 and it has been held 
that a request for a continuance after a postpone¬ 
ment of four days allowed on an amendment was 
not a request for a second continuance.*"^ 

§ 112. Grant or Refusal 

The dliposltlon of a second or subsequent applica¬ 
tion, or of an application for a second or further-con¬ 
tinuance, rests within the court’s discretion; second or 
further continuances are generaliy not favored and are 
usually denied. 

The disposition of an application for a second or 
further continuance rests within the sound discre¬ 
tion of the trial court.** Thus a court may grant 


18. Okl.—Yellow Taxicab Baggage 

Co. V. Cooke, 42 P.2d 82«, 828. 171 
Okl. 269, citing Corpus Jnzle—Lo- 
man v. PauUln, 162 P. 73, 51 Okl. 
294. 

18 C.J. p 197 note 96.' 

After oontinuanoe on other grounds 
Where plaintiff consented that af¬ 
fidavit of absent witness of defend¬ 
ant seeking continuance should be 
treated as deposition but continu¬ 
ance was granted on other grounds, 
refusing to permit defendant at trial 
to read such affidavit as deposition 
on plaintiff’s objection thereto was 
not error, notwithstanding affiant had 
died in meantime.—^Yellow Taxicab A 
Baggage Co. v. Cooke, 42 P.2d 826. 
171 OkL 269. 

On subsequent trial 
Under a statutory provision rela¬ 
tive to admissions to prevent a con¬ 
tinuance, testimony contained in an 
application for a continuance, which 
at a former trial plaintiff, in order 
to avoid a continuance, admitted 
would be given as stated in the mo¬ 
tion, was not admissible at a subse¬ 
quent trial; nor does a provision to 
the effect that competent evidence 
preserved in a bill of exceptions may 
he used as If preserved In a deposi¬ 
tion cover the admission of such 


testimony at the subsequent trial.— 
Jackman v. St. Louis & H. By. Co., 
Mo., 281 S.W. 978. 

19. Tex.—McMlchael v. Truehart, 48 
Tex. 216. 

Nature of applications generally see 
supra { 84. 

80. Tenn.—Stewart v. Austin, 1 
Overt 186. 

81. Tex—Chicago, etc., R. Co. ,v. 
aroner, 100 S.W. 187, 100 Tex 
414. 

88. Ga—^Ritchey v. Pendley, 76 S-B. 

841, 842, 11 QaApp. 496. 

Absanoe of oounsel 

(1) A continuance' granted because 
of the absence of counsel, who was 
in attendance at the leglslatura was 
held to be ^‘designed primarily, not 
for the benefit of parties, but for 
their counsel,” and not chargeable 
to the party,—^Ritchey v. Pendley, 
supra 

(2) However, It has also been held 
that where a continuance, for the ill¬ 
ness of a party's counsel, was charg- 

! ed to the party, who did not proper¬ 
ly except to being so charged, a sul^ 
sequent application for a •continuance 
on the same ground was properly re¬ 
garded as the party's second applica¬ 
tion.—Nalley Land & Investment Co. 
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V. state Highway Board of Georgia, 
176 S.K 269, 49 6a.App. 268. 

83i Tex—Pt Worth, et&, R. Co. v. 
Enos, 39 S.W. 1096, 16 Tex.Civ.App. 
673. 

18 C.J. p 201 note 68. 

at. Tex—Supreme Forest Woodmen 
Circle V. Litchfield, Clv.App., 36 S. 
W.2d 766. 

85. Tex—Supreme Forest Woodmen 
Circle v. Litchfield, supra. 

8^ Tex—City of Seymour v. Mont¬ 
gomery, Clv.App., 209 S.W. 287. 

87. Mich.—Gerkln v. Brown, 148 N. 
W. 48, 177 Mich. 45, 48 L.RA„N.S., 
224. 

8& Tex.—Morrlss-Bulck Co. v. Da¬ 
vis, Clv.App., 69 S.W.2d 987, afllrra- 
ed 91 S.W.2d 318, 127 T'o. 41. 
Court’s discretion as to continuances 
generally see supra § 6. 
Continuance on court’s own motion 
after party has exhausted contin¬ 
uances see supra S 10. 

There is no fixed role as to the 
length of time a case may be kept 
on the docket, or the number of con¬ 
tinuances that should be granted In 
a particular case.—Wood v. McGuire^ 
21 Ga. 676—18 C.S. p 199 note 25. 
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a further continuance and embody in its order a 
provision that no subsequent continuances be grant- 
ed.29 However, as a general rule courts do not 
favor second or further continuances, and will 
exercise their discretion more rigidly in such cases 
then on a first application; and such continuances 
are usually denied,^® unless applicant has used all 
reasonable effort to effect the results on which the 
grounds of continuance are based.^^ A party is 
not entitled to a continuance merely because one 
has been previously granted to his opponent and 
none granted to him;®^ and where a second con¬ 
tinuance is refused a trial cannot be prevented by 
withdrawing from the courtroom and refusing to 
introduce any testimony.^s 

After stipulation or peremptory rule for irioL 


Even after one or more continuances have been 
granted, a stipulation or peremptory rule for trial 
win never be enforced so strictly as to work in- 
justice.34 If any unforeseen event intervenes which 
puts it out of the power of the party or his wit¬ 
nesses to attend, the court will, notwithstanding 
such rule or stipulation, postpone a trial,‘36 but a 
strong showing must be made,3 6 and it is not an 
abuse of discretion to refuse to grant a further 
continuance asked for on the same ground as that 
on which the previous continuances were granted.®'^ 

Where the first application has been overruled, a 
second application based on the same state of facts 
is properly overruled on the grounds that the ques¬ 
tion has been adjudicated,38 that it would be a 
dangerous practice to permit an application for a 


Foitponsaunli beyond tenn 

Where further postponement would 
carry cause beyond last day of term, 
question for exercise of court's dis¬ 
cretion was presented.—Central Coal 
& Coke Co. V. Graham, 196 S.W. 940, 
129 Ark. EEO. 

39. Maas.—Porter v. Travelers’ Ins. 
Co. of Hartford, Conn., 128 N.B. 
880. 236 Mass. 624. 

Cause to be tried or dismissed 
A cause having been continued for 
ten years, an order that the case be 
continued to be disposed of or dis¬ 
missed by a specified date is within 
the court's discretion.—^Porter v. 
Travelers' Ins. Co. of Hartford, 
Conn., supra. 

Under a statute providing that "no 
cause whatever, pending in any of 
the courts shall be continued more 
than one term at common law, at the 
instance of the same party, for any 
cause whatever," it was held not er¬ 
ror for the court on continuing the 
cause to order that no further con¬ 
tinuances be granted, five continu¬ 
ances having previously been grant¬ 
ed.—Alley v. Gonnley, 183 S.H. 787, 
181 Ga. 660. 

sa U.S.—Solomon v. Benjamin, CC. 
A,I11., 76 P.2d 664, certiorari de¬ 
nied 66 S.Ct 831, 296 TJ.S. 749, 79 
L.Bd. 1694. 

Ark.—City Nat Bank v. Riggs, 70 S. 

W.2d 574, 189 Ark. 123. 

Ga.—Smith v. Exchange Bank of 
Rome, 103 S.E. 99, 26 GaApp. 278. 
18 aj. p 199 note 26. 

Second or subsequent application de¬ 
nied 

(1) Where no suflaclent ground 
therefor is shown.—Sabens v. Coch- 
rum, Tex.Clv.App., 292 S.W. 281. 

(2) Where there is an absence of 
good faith. 

Ark.—Central Coal & Coke Co. v. 

. Graham, 196 S.W. 940, 129 Ark. 
660. 

Mich.—Stevens v. N. Z. Graves Cor-, 


poratlon, 177 N.W. 964, 210 Mich. 

586. 

(3) After fifteen continuances.— 
Hartman-Salmen Co. v. Maloney, La. 
App., 166 So. 83. 

(4) In absence of showing that 
any witnesses were absent—Black 
V. Blodgett 145 So. 99, 164 Miss. 
558. 

(5) Where the afiidavit stating the 
ground for continuance was contra¬ 
dicted.—Everts V. Will S. Fawcett 
Co., 38 P.2d 868, 3 Cal.App.2d 261. 

(6) Where related case, the pend¬ 
ency of which was ground for prior 
continuance, was determined adverse¬ 
ly to applicant—^Dannhauer v. Kay- 
lor, 126 N.E. 31, 74 Ind.App. 624. 

31, Tex.—Fidelity Oil Co. of New 

Jersey v. Swinney, Tex,Civ.App., 

254 S.W. 137, motion to retax costs, 

overruled 260 S.W, 1111. 

18 C.J. p 199 note 27. 

A m e n d m ent of adversary's pleading 

Where, after the granting of a first 
continuance, plalntllC amended his 
petition without notifying defendant 
or his counsel, It was error to refuse 
defendant a becond continuance, since 
he could not then be prepared even 
if he had used great diligence.—Fi¬ 
delity Oil Co. of New Jersey v. Swin¬ 
ney, supra. 

Failure to exercise diligence 

(1) Overruling second application 
for continuance on ground of newly 
discovered evidence for failure to 
exercise diligence in discovering evi¬ 
dence was not abuse of discretion. 
—^American Employers’ Ins. Co. v. 
McMlckle. Tex.Civ.App., 67 S.W>2d 
379, error dismissed. 

(2) Where defendant had ample 
time to prepare for trial, and it was 
not shown that any additional facts 
would be adduced, and on the refusal 
of an additional continuance he was 
nevertheless given a few days to pre¬ 
pare for tried, the refused was not 
error. — Maryland Casualty Co. v. 
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Cllntwood Bank, 154 S.E. 492, 156 Va. 
181. 

Party's owu fault 

A continuance requested to enable 
party to be represented by counsel 
was properly denied after two prior 
continuances had been granted on 
that ground and the party was still 
negotiating with attorneys over the 
fee to be paid.—Transylvania Casu¬ 
alty Co. V. City of AUanta, 146 S.B. 
909, 39 Ga.App. 36. 

39. Ga.—Hutcherson v. Ladson, 60 
S.B. 1000, 130 Ga. 427. 

33. Tenn.—Larus v. Bank of Com¬ 
merce & Trust Co., '267 S.W. 94, 
149 Tenn. 126. 

34. S.C.—Parr v. McDowell, 1 S-CL. 
31. 

A party Is uot precluded, by such 
a rule, from showing reasonable 
cause for delay when the continuance 
expires.—Schlosser v. Lesher, 1 Dali, 
Fa., 251, 1 L.Ed. 128. 

35. N.Y.—Steinberg v. Baron, 184 N, 
Y.S. 811. 

13 QJ. p 200 note 29. 

36. U.S.—Hammond v. Haws, C.C. 
Pa., 11 P.Cas.No.e,002, Wall.Sr. 1. 

13 C.J. p 200 note 80. 

37. N.Y.—O’Brien v. Hunts, 84 N.Y. 
S. 636, 14 N.Y.Ann.Cas. 35. 

38. La.—Givens v. Kuhiman, App., 
145 So. 650. 

N.H.—Hutchinson v. Manchester St 
R. Co., 60 A. 1011, 78 N.H. 271. 
Under OaUfonda statute 
(1) Under a statute providing In 
substance that if an application for 
an order is refused, or granted con¬ 
ditionally, by a Judge of the court 
in which the action or proceeding is 
pending, no subsequent application 
for the same order shall be made to 
any court commissioner, or any other 
Judge, except of a higher court, re¬ 
fusal of continuance after another 
Judge had denied continuance on 
same grounds was not abuse of dls- 
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continuance to be repeated on a new afl&davit on 
the same state of facts,39 and that to allow the 
second application would in effect permit an affi¬ 
davit for a continuance to be amended.^® After 
the overruling of a first application it is proper 
to overrule a second one, where no reasonable ex¬ 
cuse is set up by the movant for not availing him¬ 
self of the grounds therefor on the first applica¬ 
tion and under a code provision that all grounds 
of motion for continuance must be urged and in¬ 
sisted on at once, and that after a decision on one 
or more grounds, no others afterward urged shall 
be heard by the court, it is, of course, proper to 
refuse to continue a case on a ground not sub¬ 
mitted to the consideration of the court until after 
a motion based on another ground has been decided- 
adversely to applicant>2 However, in some juris¬ 
dictions, it is a rule that where one application 
for a continuance has been correctly overruled, but 
on a subsequent day a, second application is made 
on grounds substantially different from the first, 
and which complies substantially and fully with the 
law, a continuance should be granted thereon>3 


§ 113 

§ 113. -Absence of Party 

The granting or refusal of a further continuance be¬ 
cause of a party's absence rests In the court’s discre¬ 
tion, and refusal has ordinarily been held proper. 

The granting or refusal of a further continuance 
because of the absence of a party rests in the 
sound discretion of the court.'*^ It has ordinarily 
been held not to be an abuse of discretion, to refuse 
a second or further continuance asked for on the 
ground of the absence of a party on account of 
illnesses or other reason.*® This is especially true 
where the continuance is not requested in good 
faith,*7 where the party's absence might have been 
anticipated,*® where his testimony might have been 
taken by interrogatories*® or deposition,®® where 
the tourt announced, or it was agreed, that, the 
case would not again be continued on that ac¬ 
count,®! where his counsel had been advised that 
the opposite party would not consent to any fur¬ 
ther continuances,®? or where it does not appear 
that his presence is necessary.®® A refusal is also 
proper where, the cause having been continued 
several times because of a party's illness®* or men- 


cretlon,—^Mission Pilm Corporation v. 
Chadwick Pictures Corporation, 278 
P. 866, 20 CaL 886. 

(2) Under the same statute, where 
motion for continuance which had 
been overruled in calendar depart¬ 
ment was renewed In trial depart¬ 
ment on same ground, motion was 
properly overruled, order In calendar 
department having' been made with 
prejudice and without condition.— 
Egan V. Bishop, 47 F.2d 600, 8 CaL 
App.2d 119. 

Beneval of applioatLos. la dlffeieat 
guise 

A party, manifestly facing defeat 
on his application for the appoint¬ 
ment of a receiver, whose request 
for a continuance had been refused, 
will not be permitted to withdraw 
the receivership application with the 
right to reassert It subsequently, 
since that Is regarded as, in effect, 
a renewal of the i>rayer for continu¬ 
ance.—^Des Hoines Joint Stock Land 
Bank of Des Moines v. Danson, 220 
N.W. 102, 206 Iowa 897, opinion sup¬ 
plemented 221 N.W. 642, 206 Iowa 
897. 

Benewal of application In different 
division 

Where application made and denied 
in division No. 1 contained no good 
ground for second continuance, trial 
court In division No. 3, to which 
cause was assigned for trial, properly 
overruled identical application made 
on the same day.—Gregg v. Kroens- 
bel^ Mo.App., 209 S.W. 113. 

39. Ind.—Garrett v. Garrett 12 Ind. 

407. 

4(L III — Northwestern, etc., ^ Aid 


Assoc. V. Prlmm, 16 N.E. 98, 124 
Ill. 100. 

18 C.T. p 200 note 34. 

Amendment of affidavit see supra S 
96. 

41. Ind.—Shattuck v. Myers, 18 Ind. 
46, 74 Am.X>. 286. 

49. Ga.—Aiken v. Carmichael, 66 S. 
B. 440, 127 Qa. 407. 

43. Iowa—Welsh v. Savery, 4 Iowa 
241. 

44. S.C.—Intematloxial Agricultural 
Corporation v. Hammett 107 S.E. 
917, 116 S.a 221. 

4B. Ga—Swartz v. Swartz, 141 S.E. 
299, 166 Ga 486—Heath' v. Ed¬ 
wards, 113 S.E. 46, 29 GaApp. 28. 
'S.C.—International Agricultural Cor¬ 
poration V. Hammett, 107 S.E. 917, 
116 S.C. 221. 

18 C.J. p 200 note 41. 

Absence of party as ground for con¬ 
tinuance generally see supra 5S 27- 
34. 

Insnfflloient showing of illness 
Ga—Odom v. Attaway, 152 S.E. 148, 
41 GaApp. 51—Camp v. Lanier, 136 
S.E. 224, 36 GaApp. 64. 

46. Business engagement 
Va.—Payne v. Zell, 36 S.E. 379, 98 
Va 294. 

Whereabouts unknown 

(1) Refusal of farther continuance 
in order to locate and secure presence 
of defendant whose whereabouts had 
been unknown for about three 
months, was not abuse of discretion. 
—Empens v. Tomer, 17 P.2d 21, 170 
Wash. 624. 

(2) Refusing second continuance 
for absence of defendant at third 
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trial of cause was, not error, where 
it appeared that defendant had 
moved from county and that his 
counsel was unable to locate him.— 
Smith V. Randall, 184 S.E. 860, 62 Ga. 
App. 692. 

47. Ga.—^Heath v. Edwards, 113 S.E. 
46, 29 GaA.pp. 28. 

48. Ga.—Seagraves v. W. B. Powell 
Co., 72 *S.B. 849, 186 Ga. 877— 
Burch V. Atlantic Life Ins. Co., 
139 S.E. 123, 37 Ga.App. 63. 

49. Ga.—Burch v. Atlantic Life Ins. 
Co., supra. 

13 C.J. p 200 note 44. 

60. Tex.—Bond v. Dallas Nat Exch. 
Bank, Civ.App., 63 S.W. 71. 

Wash.—^Puget Sound Mach. Depot v. 
Brown Alaska Co., 85 P. 671, 42 
Wash. 681. 

61. Ga.—Burch v. Atlantic Life Ins. 
Co., 189 S.E. 123, 37 Ga.App. 68. 

13 C.J. p 200 note 46. 

69. Cal.—Canty v. Pierce & Ander¬ 
son, 169 P. 682, 173 CaL 206. 

63. Ga.—Smith v. Williamson, 114 
S.E. 86, 29 Ga.App. 103. 

Tex—Reed v. James, Civ.App., 118 
S.W.2d 580, error dismissed. 

13 C.J. p 200 note 48, 

64. La.—Stokes v. Hemp, 178 So. 
805, 186 La. 764. 

Ttma to apply for InterdlotloB. 

Where defendant had obtained two 
postponements because of illness, and 
nine months had elapsed after action 
was filed without improvement of de¬ 
fendant's condition, refusal of a fur¬ 
ther continuance was not error, but, 
since either default Judgment or In¬ 
definite postponemwt would he un- 
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tal incompetency,there is nothing to indicate 
that there will be an improvement, in his condi¬ 
tion m the future. 

On the other hand, under some circumstances 
it has been held to be error to refuse a further 
continuance to a party unable to attend the trial 
on account of his illness,5® or the illness of mem¬ 
bers of his family,®^ regardless of the grounds of 
previous continuances granted on the application of 
the same party;®® and it has been so held even 
though his attorneys had promised not to ask for 
another continuance.®® 

§ 114. — Absence of Counsel 

Denial of a second or further continuance beciause 
of the illness or unavoidable absence of counsel Is or¬ 
dinarily not an abuse of discretion. 

The denial of an application for a second or fur¬ 
ther continuance of a cause on account of the ill¬ 
ness or unavoidable absence of counsel is ordinarily 
not an abuse of the court’s discretion,®® particularly 
where the absent counsel is not shown to be the 
chief counsel,®^ where the party is ably represent¬ 
ed by other or associate counsel,®® where the ill¬ 


ness of the attorney is such that his presence at 
the trial could not be expected,®® or where, on a 
previous postponement, the attorney agreed that he 
would try the case on the day or at the term to 
which the continuance was had.®^ On the other 
hand, where the circumstances are such as to war¬ 
rant a continuance, a refusal to grant a further 
continuance, requested on the ground of absence of 
counsel, may be an abuse of discretion.®® 

§ 115. -Absence of Witness or Evidence 

Tha disposition of a second or further continuance 
for absent witnesses or evidence rests In the court's 
discretion; a refusal Is ordinarily proper. 

The disposition of a second or further continu¬ 
ance, requested because of the absence of a wit¬ 
ness or evidence, rests in the discretion of the 
trial court.®® The refusal of such a continuance 
is ordinarily regarded as proper, or not an abuse 
of discretion,®^ particularly where the party has 
been guilty of a lack of diligence to procure the 
absent evidence, or the testimony of the absent 
witness,®® as where he failed to subpana the wit¬ 
ness,®® or to compel his attendance by attachment, 
or to take his deposition,^! or to tender the wit- 


]U8t, defendant’s attorneys would be 
granted thirty days to answer or to 
apply for interdiction and for ap¬ 
pointment of curator to represent 
defendant.—Stokes v. Kemp, supra. 
S5. Mich.—Lamoreauz v. Eggleston, 
187 N.W, 77, 171 Mich. ^01. 
sa Tex.—Neltsch v. Thielemann, 
Clv.App., 38 S.W.2d 769. 

18 C.J. p 200 note 39. 

57. Ind.—^Pierce v. Merchants' Heat 
& Light Co., 127 N.E. 765, 189 Ind. 
671, rehearing denied 128 N.E. 698, 
189 Ind. 671. 

68. Ky.—Hollis v. Watson, 89 S.W. 
648, 28 Ey.L. 559. 

N.T. — Irish Industrial Exposition, 
etc., Co. V. Sheridan, 106 N.T.S. 392, 
121 APP.D1V. 922. 

59. Ind.—Pierce v. Merchants’ Heat 
& Light Co., 127 N.E. 766, 189 Ind. 
571, rehearing denied 128 N.E. 598, 
189 Ind. 67L 

80. Wls.—Koch V. Wisconsin Pea 
Canners Co., 131 N.W. 404, 14$ Wis. 

267. 

13 C.J. p 200 note 60. 

Absence of counsel as ground for 
continuance generally see supra 89 
35-4L 

61. Ga.—7. L. Young Co. v. Min- 
chew, 166 S.E. 86$, 42 GaApp. 228. 

68k Ga.—Nalley Land 8b Investment 
Co. y. State Highway Boaxd of 
Georgia. 176 S.E. 269, 48 Ga.App. 

268. 

18.C.J. p 200 note 61. 


Xu absence of showing of prejndloe 
Plaintiffs’ fourth application for 
continuance, because of Illness of 
one of counsel, was properly denied. 
In the absence of any showing that 
their interests would have been bet¬ 
ter represented by the absent coun¬ 
sel.—Spiritual Temple v. Wheeler, 
Tex.Cly.App., 28 S.W.2d 263, error 
dismissed. 

63. Iowa.—Geiger v. Payne, 69 N.W. 

664, 71 N.W. 671, 102 Iowa 68L 
6t Ga.—^Parraera' Oil, etc., Co. v. 
Louisville Cotton Oil Co., 76 S.E. 
761, 12 Ga.App. 22. 

N.T.—^lUosgo V. Glcngarlffe Realty 
Co., 101 N.T.S. 832, 116 App.Div. 
414, affirmed 88 N.E. 1130, 194 N.T. 
600. 

13 C.J. p 201 note 68. 

65. N.T.—Steinberg v. Baron, 184 N. 
T.S. 811. 

66. La.—Logwood V. Grand Lodge, 
K. P., App., 148 So. 282. 

Tex.—Oilmen’a Reciprocal Ass'n v. 

Hayes, Civ.App., 295 S.W. 675. 

Va.—Duncan v. Broadway Nat Bank, 
102 S,E. 677, 127 Va. 84. 

67. Ga.—Farmers’ Oil, etc., Co. v. 
Louisville Cotton Oil Co., 76 S.B. 
751, 12 Ga.Api>. 22. 

Tex.—Berry v. Burnett, 66 S.W; 769, 
23 Tex.Civ.App. 568. 

Absence of witness or evidence as 
ground for continuance generally 
see supra 88 46-68. 

68. Idaho.—^In re O’Brien's Estate, 
862 F. 162. 44 Idaho 729. 


Kan.—Hudson v. Tellow Cab & Bag^ 
gage Co., 64 P.8d 43, 145 Kan. 66. 

La.—Logwood V. Grand Lodge, K, P., 
App.. 143 So. 282. 

Okl.—Hawkins v. Central Foundry 
Co., 60 P.2d 686, 174 OkL 397— 
House V. Gragg, 44 P.2d 832, 170 
Okl. 660. 

Tox.—^Peck & Hlckemell v. Bowers 
on Co., CIv.App., 246 S.W. 761— 
Gregg V.' Texas Bank & Trust Co., 
Clv.App., 236 S.W. 639, error re¬ 
fused—McKinzle v, Sutton, Civ. 
App., 236 S.W. 674—Moore-Hustead 
Co. V. Joseph W. Moon Buggy Co., 
Clv-App., 221 S.W. 1082. 

Wash.—Reser v. Labude, 173 P. 1098, 
103 Wash. 228. 

13 CJ. p 201 note 66. 

69. Colo.—Smith V. Phelps, 28 P.2d 
' 1004, 94 Colo. 33. 

Mich.—Leach v. Detroit Electric R, 
Co., 84 N.W. 816, 126 Mich. 378. 

TO. Ill.—Shook V. Thomas, 21 Ill 87. 

Ind.—Rodgers v. McLeary, 6 Ind. 286. 

7L Ark.—A, B. Smith Lumber Co. v. 
Portia Bros., 216 S.W. 690, 140 Ark. 
866 . 

Ky.—Hiatt v. Bourne, 267 S.W. 194, 
206 Ky. 287. 

Nev.—Slrbeck v. Sunbeam Divide 
Mining Co., 249 F. 866, 60 Nev. 46. 

Okl.—^House V. Gragg, 44 P,2d 832, 
170 Okl. 560. 

Tenn-—^Larus v. Bank of Commerce 
& Trust Co., 267 S.W. 94, 149 Tenn. 
126. 

Tex.—^Ross y. Wllkerson, ClvJlpp.. 
877 S.W. 426—McKinale v. Sutton,. 
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ness feesJ2 A second or further continuance may 
also be properly refused where it was doubtful 
whether the evidence or testimony could be secured 
at a subsequent trial,^8 or where the witness will 
be of doubtful competency if found.^^ A refusal 
is also proper where the missing evidence or tes¬ 
timony is cumulative,or immaterial, 78 or would 
not have affected the result,77 or where there is 
no showing as to what the testimony would be, 78 
or no sufficient showing that the testimony could 
not be supplied from any other source.79 

§ 116. Application and Affidavit 

The application need not state that It Is a first or 
second one. An affidavit is usually necessary upon a 
second or subsequent application, and its allegations 
must be more precise than on a first application. 

In the absence of a statute or rule of court to 
the contrary, it is not necessary that the applica¬ 
tion should state specially that it is a first or sec- 

Civ.App., 235 S.W. 874—Falfurrlaa 
Mercantile Co. v. Citizens’ State 
Bank, Civ.App., 207 S.W. 568. 

13 C.J. p 201 note 59. 

XnsnlBciency of pxevloiLB conMnnaaoe 
Befusal to continue cause to allow 
talcing of depositions was not abuse 
of discretion, where there was no 
showing that the twenty days pre¬ 
viously allowed was Insufficient— 

Chumbley v. People's Bank & Trust 
Co., 60 S.W.2d 164, 166 Tenn. 85. 

72. Tex.—Moore-Hustead Co. v. Jo¬ 
seph W. Moon Buggy Co., Clv.App., 

221 S.W. 1032—Houston Transp. 

Co. V. Paine, Civ.App., 198 S.'W. 188, 
error refused. 

18 C.J. p 162 note 12. 

78. Kan.—Hudson v. Yellow Cab & 

Baggage Co., 64 P.2d 43, 145 Kan. 

66 . 

Ky.—Ocean Accident & Guarantee 
Corporation v. Heavrin, 21 S.W.2d 
435. 231 Ky. 305—Hiatt v. Bourne, 

267 S.W. 194, 206 Ky. 287. 

Va.—Duncan v. Broadway Nat Bank, 

102 S.B. 677, 127 Va. 84. 

Denial held proper 

(1) In absence of showing as to 
the probable duration of lllnesa— 

Hlers v. Atlantic Coast Line H. Co., 

56 S.E.. 457, 75 S.C. 811, 9 Ann.Cas.' 

1114. 

(2) Where witness was evading 
process.—Jacobs v. Mechanics' & 

Traders' Ins. Co. of New Orleans, 116 
So. 278, 164 La. 1085. 

(3) Where witness was a fugitive 
from justice.-Levy v. Larsen, Alas¬ 
ka, 167 P. no, 92 C.C.A. '562. 

74. Wash.—Leghorn v. NydeU, 80 P. 

833, 39 Wash. 17. 

76. Idaho.—In re O'Brien's Estate, 

262 P. 162, 44 Idaho 729. 

Or.-A, Mather, Inc., v. Blwert, 27 
P.2d 888, 146 Or. 847. 

Tex—Lloyds Casualty Co. v. Buck- 
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ond one;*® and the fact that an application is 
described as a first application will not invalidate 
it as a subsequent one.*i An application for a sec¬ 
ond or further continuance whose allegations are 
insufficient, or which does not comply with the 
statutory requirements, will be denied.** 

Upon a second or subsequent application an affi¬ 
davit is usually necessary,** especially where it is 
required by statute,*4 and the allegations thereof 
must be more precise as to the grounds urged in 
favor of the relief,** and the diligence employed 
by the applicant,** than on a first application. Even 
where the continuance is asked on a different state 
of facts, the statements in the affidavit are re¬ 
quired to be more specific than on an original 
application,*7 and it is better in all cases to follow 
the words of the statute itself.** In .addition to 
the affidavit the court may require counsel to tes¬ 
tify as to the matters stated in his affidavit** 

of Georgia, 176 S.E. 269, 49 Ga. 
App. 268. 

Tex—Oilmen's Reciprocal Aes'n v. 

Hayes, Civ.App., 296 S.W. 676. 
AppUoatloa based on absent witness 
must set out 

(1) The diligence that bad been 
used to secure the attendance of the 
witness, and not merely that due 
diligence had been used.—OUnjen's 
Reciprocal Ass'n v. Hayes, TexCiv. 
App., 296 S.W. 676. 

(2) When such testimony can be 
obtained.—Lloyds Casualty Co. v. 
Buckner, TexCIv.App., 66 S.W.2d 668, 
error dismissed—Oilmen’s Reciprocal 
Ass’n V. Hayes, supra. 

(8) That, as required by statute, 
the desired testimony could not he 
procured from any other source.— 
Oilmen’s Reciprocal Ass'n v. Hayes, 
supra. 

83. Utah.—Lancino v. Smith, 106 P. 
914, 36 Utah 462. 

Affidavits on application for continu¬ 
ance genera,lly see supra SS 89-96. 

84. Cal.—Olsen v. J. J. Jacobs Mo¬ 
tor Co., 278 P. 1051, 09 CalJ^pp. 
423. 

85. Mo.—State v. Bennett, 31 Mo. 
462. 

Tenn.—^Leiper v. Barthman. Ch.. 46 
S.W. 321. 

Tex—Crawford v. Lozano, CivApp., 
48 S.W. 638. 

IS C.J. p 201 note 72. 

86. Colo.—Ford V. Simmons, 121 P. 
167, 62 Colo. 249. 

13 C.J. p 201 note 78. 

87. Cal.—Schultz v- McLean, 42 P. 
657, 109 Cal. 487. 

88. Tex—Champion y. Angler, 16 
Tex 98. 

89. AM to testimony of absent wit¬ 
nesses 

Action of court In requiring <counr 


ner, Clv.App., 66 S.W.2d 668, error 
dismissed—National Life & Acci¬ 
dent Ins. Co. V. Smith, Civ.App., 20 
S.W.2d 142, error refused. 

76^ Fla.—Dukes v. Walton, 129 So. 
700, 100 Fla. 178. 

Tex.—Houston Transp. Co. v. Paine, 
Clv.App., 193 S.W. 188, error re¬ 
fused. 

Seasons for belief as to matexiaUty 
Where there was no showing of the 
reasons for the belief that the tes¬ 
timony would be material, a denial of 
a further continuance was within the 
court’s discretion.—Duncan v. Broad¬ 
way Nat. Bank, 102 S.E. 6’77, 127 Va. 
84. 

77. Tex.—^Peck & Hickemell v. Bow¬ 
ers on Co., CIv.App., 246 S.W. 751. 

78. Colo.—Smith v, Phelps, 28 P.2d 
1004, 94 Colo. 33. 

Mere deduotioii 

A second continuance was proper¬ 
ly denied where It was not shown 
how applicant knew what the testi¬ 
mony would be, and a statement of 
the expected testimony was a mere 
deduction.—Dukes v. Walton, 129 So. 
700, 100 Fla. 173. 

79. Tex—Morriss-Bulck Co. v. Da¬ 
vis, Clv.App., 69 S.W.2d 987, af¬ 
firmed 91 S.W.2d 813, 127 Tex. 41 
—Lloyds Casualty Co. v. Buckner, 
Civ.App., 66 S.W.2d 668, error dis¬ 
missed. 

80. Tex—Arnold v. Hockney, 61 
Tex 46—^Barth v. Jester, 3 TexA. 
Civ.Cas. $ 222. 

Application for continuance general¬ 
ly see supra §S 88-88. 

81. Tex—Supreme Forest Woodmen 
Circle V. Litchfield, dvApp., 36 S. 
W.2a 766. 

88. Ga.—^House v. House, 99 S.E. 87, 
149 Ga. 68—^Nalley Land & Invest¬ 
ment Co. y. State Highway Board 
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00NTlNnAin)0. Literally ‘'Ey continuing; in 
continuing.” In technical use, the term means an 
allegation that the acts took place “from time to 
time” between certain dates.^ As used in pleading 
successive acts of trespass see the C.J.S. title Tres¬ 
pass § 77, also 63 C.J. p 981 note 42, § 86, also 63 
C.J. p 997 notes 42-45, and in criminal pleading see 
the C.J.S. title Indictments and Informations § 123, 
also 31 C.J. p 685 note 36-p 686 note 47. 

Phrases: “Allege . . . with a oontinnando,”® 
and “laid with a eontinuando.”® 

CONTnniATION. Defined by the Standard Dic¬ 
tionary as the act of continuing, or that which is 
added by continuing. In English stock exchange 
parlance, to sell and to agree to rebuy the same 
amount of stock at a future day at the same price 
plus a sum for the accommodation.'^ 

Phrases: “Continuation in a court of equity of 
the original suit,”® “continuation of the first,”® “con* 
tinuation of the former suit,”^ “continuation of the 
proceeding in the original case,”® and “continuation 
of the regular session;”® and also “continuation 
certificates.”!® 


OONTIinJB. 

Present Tense 

To remain in a given place or condition, to re¬ 
main in connection with, to abide, or stay;!! to 
keep on;!® to keep up at maintain a particular con¬ 
dition, course, or series of actions, without such 
intervention as will break the continuity;!® to be 
permanent;!^ also to carry onward or extend, to 
cease not, to persevere or persist in, to protract or 
extend in duration;!® to prolong or produce, to add 
to, or draw out in length, duration, or development, 
to retain, suffer, or cause to remain;!® to unite or 
connect;!'^ and also to adjourn, prorogue, or put 
off.!® It has been said that undoubtedly in some 
uses, perhaps the ordinary one, “continue” signifies 
to keep on without interrupation,!® implies uninter¬ 
rupted connection®® and duration,®! and may imply 
affirmative action;2® but that the word has more 
fliftTi one significance, and what that is must depend 
upon the context.®® 

“Continue” has been distinguished from “cease” ■ 
see Cease 14 C.J.S. p 58 note 23, “refusal to act or 
interfere,”®* and “stop.”®® 

Phrases: “Continue in defendant's employ,”®® 


sel for defendant, on their motion for 
further continuance for absence of 
witnesses, to testify as to the facts 
which they expected to prove by the 
absent witnesses and the reasons up¬ 
on which their expectation was 
based, was proper, — Duncan v. 
Broadway Nat Bank, 102 S.E. 677, 
127 Va. 34. 

1. Ill.—McConnel v. Klbbe, S3 Ill. 
176. 86 Am.D. 266. 

Tex.—^International & Gr. N. R. Co., 

V. Pape, 11 S.W. 526, 78 Tex. 601. 

3. N.T.—Richardson v. Northrup, 66 
Barb. 86, 87. 

3l Mass.—Benson v. Swift 2 Hass. 
50, 64. 

4. Stroud Jud. D. 

6. U.S.—Campbell v. Golden Cycle 
Min. Co., Colo., 141 P. 610, 612, 
73 C.C,A. 260. 

6. Iowa.—Marks & Shields v. Chi¬ 
cago, R. I. & P. Ry. Co., 169 N. 

W. 764. 766, 184 Iowa 1352. 

7. Tex.—Wolf V. Sahm, 120 S.W. 
1114, 1116, 121 S.W. 661, 65 Tex. 
Civ.App. 664. 

a Ala.—Hurt v. Knox, 126 So. 110, 
112, 220 Ala. 448. 

"Commencement of new action" con¬ 
trasted see Commencement 16 C.J. 
S. p 248 note 31. 

a S.D.—State v. Rlsty, 213 N.W. 
962, 968. 61 S.D. 886. 

10. Tex.—American Indemnity Co. v. 


Mexia Independent School Diet., 
Civ.App., 47 S.W.2d 682, 686. 

11. Fla.—State v. Murphy, 18 So. 
706, 723, 32 Fla. 188. 

N.T.—In re Jaycox’ Will, 251 N.T.S. 
673, 676, 288 App.Div. 67. 

12. Okl.—H. F, Wilcox Oil & Gas 
Co. V. Lewis, 49 P.2d 782, 786, 173 
Okl. 640. 

As to result fkom continuing cause 
"Wherever there are Interrupted 
consequences of a cause, the cause is 
continuing, and, if the cause con¬ 
tinues and it produces the same re¬ 
sult, it ought to be permissible to 
claim that any result from the cause 
also continues.”—^Bppensteln v. Og¬ 
den R. Adams & Co., Inc., 230 N.Y. 
S. 714, 716, 224 App.Dlv. 382. 

15. Conn.—Town of Darien v. Webb, 
162 A. 690, 692, 115 Conn. 681. 

N.T.—Bridges v. Koppelraan, 117 N. 
T.S. 806, 312, 68 Mlsc. 27. 

14. N.Y.—In re Jaycox’ Will, 261 N, 
Y.S. 678, 676, 233 App.Div. 67. 

16. Mo.—Grand Lodge of United 
Brothers of Friendship and Sisters 
of Mysterious Ten v. Massachu¬ 
setts Bonding & Insurance Co., 25 

, S.W.2d 788, 789, 324 Mo. 938. 

13 C.J. p 202 note 14r-p 208 note 18. 

le. Miss.—McCain v. Lamar Life 
Ins. Co., 172 So. 495, 600. 

Okl.—^Patterson v. Rousney, 169 P. 

686, 639, 68 OkL 186. 

18 aj. p 208 notes 19. 22. 
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17. N.Y.—Bridges v. Koppelman, 117 
K.Y.S. 306, 312, 68 Mlsc. 27. 
la N.Y.—ShofC V. Taylor, 296 N.Y. 

S. 484, 490, 162 Misc. 681. 
la N.y.—^Eppensteln v. Ogden R. 
Adams & Co., Inc., 230 N.Y.S. 714, 
716, 224 APP.D1V. 332. 

Okl.—H. F. Wilcox Oil & Gas Co. v. 
Lewis, 49 P.2d 782, 786, 173 Okl 
640. 

90. N.Y.—^Belknap v. Belknap, 2 
Johns.Ch. 463, 469, 470, 7 Am.D. 
648. 

21. N.C.—Winston-Salem Masonic 
Temple Co. v. Union Guano Co., 77 
S.B. 1106, 1107, 162 N.C. 87. 

9a Wis.—Milwaukee Corrugating 
Co. v. Flagge, 175 N.W. 777, 778, 
170 Wis. 492. 

sa N.Y.—Bppenstein v. Ogden R. 
Adams & Co., Inc., 280 N.Y.S. 714, 
716, 224 App.Dlv. 382. 

Okl.—H. F. Wilcox Oil & Gas Co. v. 
Lewis, 49 P.2d*782, 786, 173 OkL 
640. 

24i. Wis.—Milwaukee Corrugating 
Co. V. Flagge, 176 N.W. 777, 778, 
170 Wis. 492. 

9a N.Y.—^Bppenstein v. Ogden R. 
Adams & Co., Ina, 280 N.Y.S. 714> 
715, 224 App.Dlv. 332. 

OkL—H. F. Wilcox Oil & Gas Co. v. 
Lewis, 49. P.2d 782, 786, 178 Okl. 
640. 

96. N.Y.—Grundt v. Shenk, 226 N.t. 
S. 817, 826, 222 AppJDiv. 82. 
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CONTINUE 


"oontmne in force“ W-tmtus* a ?‘reniam/”28 
“oontinue such ditcli,’^2» "eoatiiLTie Oi Mbusiness/’SO 

“continue to care,”31 ^^eontinue to Itltlikii [sic] Law¬ 
ful heirs,”32 "if those duties oon tiiui^'®^ and “may 
by law continue ;”34 ^Isq “herabotfoi entinues in 
force,”3 5 and «if the temporaijrtotsBaliibability con- 

tinues.”36 

For other phrases see 13 C J. p ^ tetet and notes 
28-31. 

Oo&tumed 

“Continued” has been said to toessiriiiuymous with 
“adjoumed”37 and “pTotraote'd;"^* iiilli distinguish¬ 
ed from “renewed.”®* 

Phrases: “Continued . . . bit a longer 

term,”^0 “continued in hnsmesa,®^'-'^ ‘i^ntinued in 
force, "continued to he so dLehietett,”^® «‘con¬ 
tinued’ without day,”*4 and ^'mE»ylW)e{9nitmued;”45 
and also, as a participial adj^eti'n^^ /actual and 
continued change of possession” aeesisijiiial 1 C.J.S. 
p 1438 note 64, “continued change•rfpjpBsession,”^® 

aw. Mo.—Grand Lodge oi TTnlt-iad 
Brothers of Friendship axd Sdsters 
of Marsterloua Ten v. Miasach-Ti. 
setts Bonding & Insursnce Co, tJ 
S.W.2d 783, 789, 824 Mo. 818. 

«. N.T.—Qnindt v. Slieiik. 285 N-?. 

S. 817, S26, 222 App.DlY. 88. 

29. N.T.—Belknap t. Belkustp, 3 
Johns.Ch. 468, 470, 7 jlin,D. 648. 

30k U.S.—Vass V. Conron Broa Co, 

C.C.A.N.T., 69 P.2d 968,971 
^‘Carry on the tausineas" -equivalesat 
see Carry 12 C.J.S. p 791 note 96« 

31. Me.—Tlbhetts v. Curtla, 191 A. 

1023, 1024, 116 Me. 836. 

38. N.Y.—In re Jayoos''Win, 261 'N. 

T. S. 573, 676, 233 App.DIv. 67. 

38. OoBStned as mwmlag 

"M Is clear . . , that what 
TChlef Justice Marshall] mearit 
the words ‘if those duties oontinwe,' 
was that the duties should he endvr 
Ing and permanent, and not spec lal 
and transient.”—State y. McLaurln, 

181 So. 89. 90, 159 Misa 88. 

3HL Tex.—Porter v. Cltlsens' Stat« 

Bank of Toyah, ClYApp., 250 S.'IV, 

1065, 1056. 

88, Tex.—^American IndLemnlty Ot>. v, 

Mexia Independent School Wat, 

C1V.APP., 47 S.W.2<1 682, 686. 

30. N.T.—^Eppensteln w. Ogden B, 

Adams & Co., Inc., 230 N.T.B. 7 
716, 224 APP.D1V. 332. 

37. N.T.—Reynolds v. Cropsey, LB( 

N.B. 308. 804. 241 N.T. 839—'She* 

V. Taylor, 295 N.Y.a. 484, 49«, t6: 

Mlsc. 681. 

aa N.T.—Bppensteln t. Ogden H. 

Adams & Co., Inc., 280 K.T.a 714, 

T16, 224 APP.D1V. 812. 


“continued concealment,7 "continued - desertion 
[of one’s spouse],”^® “continned drunkenness” see 
the C.J.S. title Drunkards § 1, also 19 C.J. p 796 
note 21 [b], “continued good health,”^® “continued 
habits of intoadcation,”®® “continued succession,”3^ 
and “continued use.”®^ For other phrases see 13 
C.J. p 205 text and note 60-p 206 text and note 66. 

Oontiuuing 

Enduring, not terminated by a single act or fact, 
subsisting for a definite period or intended to cover 
or apply to successive, similar obligations or occur¬ 
rences, permanent; 33 perpetuating, protracting, or 
prolonging from one time to another.®^ 

Phrases: “Continuing employment,”®® “‘contin¬ 
uing’ sale,”®6 “continumg the lease,”®7 and “resid¬ 
ing and continuing one’s residence;”®® also, adjec- 
tively, “continuing annuity” see Annuities § 1 a (2), 
“continuing appropriation,”®* “continuing bond” see 
Bonds § 51 note 49, “continuing breach,”®® “contin¬ 
uing condition,”®! “continuing conspiracy,”®* “eon- 

60. "Hfthttnal dnuLkennMS” eanivk 
lent 

Qa.—Ring v. Ring, 88 S.E. 880, 882, 
112 Ga. 864. 

See also the C.J.S. title Drunkards S 
1, and 19 C.J. p 796 notes 20, 21. 

"Parpotual bhoosssIoil’* eunlva- 
lent 

Mo.—State v. Louisiajoa, B. G. & A., 
Gravel Road Co., 86 S.W. 170, 178, 
187 Mo. 489. 

63. Conn.—^Town of Darien v. Webb, 
162 A. 690, 692, 116 Conn. 631. 

531 Miss.—State v. McLaurln, 131 
So. 89, 90, 169 Miss. 188. 

N.C.—State v. Johnson, 194 S.B. 819, 
322, 212 N.a 666. 

54. Okl.—^Patterson v. Rousney, 169 
P. 636, 640, 68 Okl. 185. 

Wis.—^Bngmann v. Immel, 18 N.W. 
182, 186. 69 Wis. 249. 

65, Vt—State V. Dyer, 82 A. 814, 
818, 87 Vt 690. 

66. Cal.—^American Trust Co. v. De 
Albergarla, 10 P.2d 1016, lUll, 123 
Cal.App. 76. 

57. N.C.—^Winston-Salem Masonic 
Temple Co. v. Union Guano Co., 77 
S.B. 1106, 1107, 162 N.C. 87. 

56. Mass.—Ablngton v. North 
Bridgewater, 23 Pick. 170, 176. 
."Coming to reside and dwell” and 
"coming to sojourn or dwell” equi¬ 
valent see Come 16 C.J.S. p 248 
note 12. 

59. Wyo.—State v. Carter, 226 P. 
690, 693, 31 Wyo. 401. 

60. Wis.—Wilson V. Demos, 200 N. 
W. 678, 674, 186 Wis. 42. 

61. N.T.—Conger v. Duryee, 90 N.T. 
694, 600, 12 Ahb.N.Cas. 48. 

ea. u.s.-^caffldi V. u. s., c.cjl 
M ass., 87 F.2d 208. 206. 


QLJd-H. F. Wilcox Oil & Gas Co. v. 
Ii.Jliwis, 49 P.2d 782, 785, 178 Okl. 
('‘HD. 

n .Or.—Parker v. Page, 69 P. 822, 
Uft, 41 Or. 679. 

44 .. Tex.—American Indemnity Co. v. 
MOixia Independent School Dlst, 
R26V-.APP., 47 S.W.2d 682, 685. 

(I „ N.T.—Tucker v. New Tork State 
Wlard of Pharmacy. 217 N.T.S. 217, 
127 Mlsc. 638. 

U « Tex.—American Indemnity Co. v. 
AQixla Independent School Dist, 
HiMrApp., 47 S.W.2d 682, 685. 

(4 N E.L—Marwell Const Co. v. 
Httyor and Board of Aldermen of 
(SSflly'Of Providence, 200 A, 976, 980. 

(4 uN.T.—ShofC V. Taylor, 296 .N.T. 
341484, 490, 162 Misc. 681. 

1 ^ Conn.—Town of Darien v. Webb, 
1113 A. 690, 692, 116 Conn. 581. 

6 Mo.—Mead v. Blurton, App., 189 
SSJIW. 687, 689. 

|£i slo pemanency of change 

The word ‘continued’ was de- 
Hpi^d to exclude the idea of a mere 
tmiforary change,”—^Brown v. Ped- 
Surety Co., 8 P.2d 647, 662, 91 
Hatd. 389—13 aj. p 205 note 56. 

t ..U.S.—U. S. Y. Shapiro, CGA. 
WTls., 101 P.2d 876, 379. 

ft Miss.—Galllard y. Galllard, 28 
Miss. 162, 163. 

Urnt-Stover V. Stover, 120 A. 788, 
!'1J9, 94 N.J.Bq. 703—Danlelly v. 
aknlelly, 118 A. 336, 836, 98 N.J.Bq. 
1158—Porter y. Porter, 89 A. 261, 
13112, 82 N.J.Eq. 400. 
ft „U.S.—Mutual- Life Ins. Co. of 
Mfcw Tork V. Frey, CC.A.CaL, 71 F. 
lit I 259, 261. 

283 



C0NTINUE-C0NTINU0U8 


17 C.J.S. 


tinmiig contract” see the C.J.S. title Limitations of 
Actions §§ 151-154, also 37 C.J. p 852 note 53-p 854 
note 78, “continuing extraordinary emergency, 
“continuing guaranty” see the C.J.S. title Guaran¬ 
ty § 7, also 28 C. J. p 897 notes 11-16, § 54, also 28 
C.J. p 958 note 10-p 962 note 47, “continuing neg¬ 
ligence,”®^ “continuing nuisance” see the C.J.S. ti¬ 
tle Nuisances § 4, also 46 C.J. p 650 notes 67-70, 
§ 85, also 46 .C.J. p 741 note 85-p 744 note 21, § 
115, also 46 CJ. p 770 notes 94-1, “‘continuing* 
obligation,”®® “continuing offense’* see the C.J.S. 
title Criminal Law § 227, also 16 C.J. p 226 note 89 
-p 228 note 12, § 281, also 16 C.J. p 268 note 68- 
p 270 note 96, § 689, also 16 C.J, p 592 note 37, § 
1044, also 16 C.J. p 861 note 33-p 862 note 34, “con¬ 
tinuing offer of guaranty,”®® “continuing orders,”®^ 
“continuing representations,”®® “continuing tres¬ 
pass” see the C.J.S. titles Lijunction § 64, also 32 C. 
J. p 139 note 9-p 142 npte 39, and Trespass § 119, 
also 63 C.J. p 105 note 97-p 1053 note 20, “continu¬ 
ing trust” see the C.J.S. titles limitations of Ac¬ 
tions § 178, also 37 C.J. p 903 notes 14-18, and 
Trusts § 92, also 65 C.J. p 350 note 84-p 351 note 3, 
“contmuing trustee” see the C.J.S. title Trusts § 
237, also 65 C.J. p 636 notes 22, 23, “continuing 
wrong” see the C.J.S. title Limitations of Actions § 
169, also 37 C.J. p 883 note 66-p 885 note 71, and 
“duties . . . continuing in their nature.”®® For 
other phrases see 13 C.J. p 203 text and note 33- 
p,205 text and note 53. 

CONTINUITY. 

'Phrases: “Absolute continuity,”^® “continuity of 
poBsesmon” see the C.J.S. titles Adverse Possession 

03. Said s^-eonlradlotoiT 
"The phrase ‘continuing extraordi¬ 
nary emergency' la self-contradictory. 

A condition or conditions which 
necessarily must continue for years 
cannot he called an uncommpn, sud¬ 
den, unexpected happening, which 
presents a sudden and unexpected oc¬ 
casion for action."—U. S. v. Sheri- 
dan-Klrk Contract Co., D.C.Ohio, 149 
F. 809, 816. 

64. Cal.—Center v. Yellow Cab Co. 
of Los Angeles. 18 F.2d 918, 920, 

216 CaL 205. 

N.a—McNeill v. Atlantic Coast Line 

R. Co., 83 S.B. 704, 707, 167 N.a* 

890. 

QA, Tenn.—Holmes v. Elder, 94 S.W. 

2d 390, 392, 170 Tenn. 257, 104 A. 

L.B. 1282. 

aa. Mo.—Security State Bank v. 

Gray, 25 S.W.2d 612, 615, 224 Mo. 

App. 980. 

07. Mo.—Mayes v. Mayes, App., 104 

S. W.2d 1019, 1024. 

0BL Mo.—Hester y. Metropolitan Life 


§§ 125-127, and Vendor and Purchaser § 348, also 
66 C.J. p 1171 note 48-p 1172 note 57, “continuity 
of nse,”'^i and “with substantial continuity.”72 

CONTINTJOUS. While the term is primarily used 
with regard to time) it has other uses.^® Depend¬ 
ing upon context and circumstances, “continuous” 
has been defined as meaning connected, extended, or 
prolonged without separation or interruption of se¬ 
quence; 74 constant, continual, continued, unbroken, 
unceasing, unintermitted, uninterrupted, without 
break, cessation, or interruption, or without inter¬ 
vening space of time; also extended, as a continu¬ 
ous line of railroad, a continuous current of electric¬ 
ity, or protracted.7® In somewhat different senses, 
“continuous” is* defined as having but one direc¬ 
tion,7® and also as uninterrupted by any lawful im¬ 
pediment. 77 While frequently used as denoting that 
the continuity of union of parts is absolute and un¬ 
interrupted, as a continuous sheet of ice, a continu¬ 
ous flow of water or argument,7®'under particular 
circumstances the word is not given its strictest 
meaning of never-ceasing, but may refer to a period 
and may signify regularity of performance within 
such period,7® recurring at repeated intervals so 
as to be of repeated occurrence, as distinguished 
from never-ceasing.®® 

“Continnons” has been compared with “continu¬ 
al” see Continual ante p 186 note 62; and distin¬ 
guished from “constant” see Constant 16 C.J.S. p 
1167 note 18. 

Continuous act. An act performed or carried on 
without intermittence.®^ 

76. U.S.—Hode V. Sanford, C.C.JL 
Ga.. 101 F.2d 290, 292. 

Pa.—Romlg V. Champion Blower & 
Forge Co., 165 A 758, 769, 109 Pa. 
Super. 78. 

Tex.—Panhandle & 8. F. Ry. Co. v. 
Hoffman, Cly.App., 260 S.W. 246, 
248—Wolfe V. State, 76 S.W.2d 677, 
678, 127 Tex.Cr. 213. 

18 C.J. p 206 notes 69-7L 
70. N.T.—Charbonneau v. Nassau 
Electric R. Co., 108 N.T.S. 106, 107, 
123 App.Div. 631, 633. 

77. N.a— Ingraham v. Hough, 46 N. 
C. 89, 48. 

7a Tex—Wolfe V. State, 75 S.W. 

2d 677, 678, 127 TexCr. 218. 

7a N.J.—United States Steel Corp. 

v. Hodge, 64 A. 1, 6, 64 N.J.Bq. 807. 
00. N.T.—Bppensteln v. Ogden R. 
Adams & Co., Inc., 230 N.T.S. 714, 
716, 224 App.Div. 332. 

Okl.—H F. Wilcox Oil & Gas Co. V. 
Lewis, 49 P.2d 782, 786, 173 Okl. 
640. 

81, What oonstltiites 
"To render an act continuous. Its 


I Ins. Co., 71 S.W.2a 839, 841, 228 
I Mo.App. 660. 

60. Miss.—State v. McLaurln, 131 
So. 89, 90, 169 Miss. 188. 

70. "ContliLuously” distlngiiishea 
U.S.—U. S. V. Fitspatrlok, C.C.AOkl., 

62 F.2d 562, 664. 

71. N.H.—Jean v. Arseneault, 158 A 
' 819, 820, 85 N.H. 72. 

78. U.a—Nicolay v. U. S., C.C.A 
Colo., 61 F.2d 170, 178. 
"Spasmodloally, with ireauent Inter- 
ruxTUons" oontxasted 
U.S.—U. S. V. Fitzpatrick, aC.AOkL, 
62 F.2d 662, 664. 

7a Hawaii.—^Rhodes v. Honolulu 
Rapid Transit & Land Co., 16 Ha¬ 
waii '819, 826. 

74 Mo.—Boillot V. Income Guaranty 
Co., App., 102 S,W.2d 182, 141. 

N.T.—Charbonneau v. Nassau Elec¬ 
tric R. Co., 108 N.T.S. 106, 107, 128 
App.Div. 681. 

Pa.—Romig V. Champion Blower & 
, Forge Co., 166 A 768, 759, 109 Pa. 
Super. 78. 
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CONTINUOUS 


Continuous mixers. That type of material miz- 
ers consisting of long cylindrical devices which re¬ 
ceive materials and discharge them when mised as 
a eontinnous operation, rather than a batch or stat¬ 
ed quantity at a time,82 being thus distinguished 
from ‘^atch mixers” see Batch 10 C.J.S. p 211 note 
9. 

Other phrases: “Actual and continuous posses¬ 
sion” see Actual 1 C.J.S. p 1438 note 55, “continu¬ 
ous absence,”83 “continuous account,”®^ “continu¬ 
ous and unbroken,”86 “continuous and uninterrupt¬ 
ed use”8® “continuous bond,”87 “continuous com¬ 
petitive period of endurance”88 “continuous con¬ 
finement within door8,”89 “continuous crime,”*® 
“continuous current,”® ^ “continuous disability” see 
the C.J.S. title Insurance § 901, also 1 C.J. p 466 
notes 52, 53, “continuous disability from date of ae- 
cideut,”®2 “continuous easements” see the C.J.S. ti¬ 


tle Easements § 3, also 19 C.J. p 869 notes 87, 89, 
“continuous employment,”®® “continuous fiow,”®^ 
“continuous flow during the irrigating season,”®® 
“continuous inability to engage in any labor,”®® 
“continuous injury,”®'^ “continuous journey,”®® “con¬ 
tinuous labor,”®® “continuous line” see the C.J.S. 
titles Boundaries § 9 a (1), and Railroads § 211, 
also 61 C.J. p 753 notes 36-40, § 226, 51 C.J. p 769 
note 80-p 770 note 1, “continuous loss of business 
time,”i “continuous mileage rate” see Carriers § 276 
note 88, “continuous mischief,”® “continuous, nec¬ 
essary, and total loss of all business time,”® “ ^con¬ 
tinuous’ occupancy,“continuous occupation” see 
the C.J.S. title Homesteads § 41, also 29 C.J. p 811 
notes 37-41, “continuous offense,”® “continuous, 
open, current account,”® “continuous operation,”*^ 
“continuous period,”® “continuous possession” see 
Adverse Possession § 125 b, “continuous residence,”® 


performance must be carried on 
without Interruption, for when Its 
performance ceases the act Is com¬ 
plete and distinct; and, if afterwards 
a similar act is pferformed, It cannot 
be regarded as a continuation of the 
former. To make It continuous, It 
must be the result of a single Im¬ 
pulse, and performed or carried on 
without Intermittence.” 

Tex.—Wolfe v. State, 76 S.W.2d «77, 
678, 127 TexCr. 218. 

Utah.—People v. Sullivan, 88 P, 701, 
702, 9 Utah 195. 

68. U.S.—^Ransoms Concrete Mach. 
Co. V. U. S. Concrete Mach. Co., N. 
Y., 177 P. 413, 101 C,C.A, 217. 

83. N.T.—Butwlnlck v. Fink, 257 N. 

T.S. 76, 77, 148 Mlsc. 699., 

84b Iowa,—Novak v. Novak, 115 N. 

W. 1, 2, 137 Iowa 519. 

Without break 

“An account to be 'continuous,' 
must be without break or Interrup¬ 
tion."—Tucker v. Quimby, 37 Iowa 
17, 19. 

85. Tex—^Panhandle & S. F. Ry. Co. 
V. Hoffman, Clv.App., 260 S.W. 246, 
248. 

8a Colo,—^Hitchens v. Milner Land, 
Coal & Townslte Co., 178 P. 676, 
677, 66 Colo. 697, 

Mont—Hays v. De Atley, 212 P. 296, 
298, 65 Mont 668. 

87. Tex—^American Indemnity Co. v. 
Mexla Independent School Dist.. 
C1V.APP., 47 S.W.2d 682, 685. 

8a Tex—Wolfe v. State, 76 S.W.2d 
677, 678. 127 TexCr. 218. 

89. W.Va.—^Pearson v. Supreme Lib¬ 
erty Life Ina Co., 178 S.B. 814, 816, 
116 W.Va. 147—Wade v. Mutual 
Ben. Health & Accident Ass’n, 177 

S.E. 611, 618, 116 W.Va. 694. 

Ba ^ TU staa t aneons orime*’ dlstliu 
gulshed 

“An Instantaneous crime, such as 


arson or killing, Is consummated 
when the act is completed. A con¬ 
tinuous crime, such as carrying con¬ 
cealed weapons, endures after the pe¬ 
riod of consummation."—^U. S. v. 
Owen, D.C,Or., 32 F. 684, 637, IS 
Sawy. 58. 

91. U.S.—^Westlnghouse Electric & 
Mfg. Co. V. New England Granite 
Co., C.C.Conn., 103 F. 961, 962. 
“Alternated current" compared see 
Alternate. 8 C.J.S. p 1011 note 9. 
9fl. N.T.-;-Johnson v. Travelers Ins. 
Co., 199 N.B. 687, 640. 269 N.T. 401. 

93. Neb.—^Davls v. Lincoln County, 
219 N.W, 899, 900, 117 Neb. 148. 

Pa.—Romlg V. Champion Blower & 
Forge Co., 172 A. 298, 296, 816 Pa. 
97, reversing 165 A. 768, 769, 109 
Pa.Super. 78. 

Wis.—Ham m ann v. Industrial Com¬ 
mission of Wisconsin, 267 N.W. 
612, 614, 216 Wis. 672. 

“Begolazly angaged” eauivalent 
U.S.—U. S. V. Atlantic Fruit Co., N. 
• T., 212 F. 711, 718, 129 C.CJL 821. 

94. U.S.—Callfomla-Oregon Power 
Co. V. Beaver Portland Cement Co., 
C.C.A.Or., 73 F.2d 655, 662. 

111.—Coal Creek Drainage & Levee 
Dlst V. Sanitary Dist of Chicago, 
167 N.B. 807, 822, 836 Ill. 11. 

95. Colo.—^Baker v. City of Pueblo, 
289 P. 603, 604, 87 Colo. 489. 

93 Kan.—Thomas v. Mutual Ben. 
Health & Accident Ass’n, 18 P.2d 
161, 168, 136 Kan. 802. 

97. N.y.—^Eppensteln v. Ogden R. 
Adams & Co., Inc., 230 N.Y.S. 714, 
716, 224 App.Div. 332. 

Okl.—a F. Wilcox Oil & Gas Co. V. 
Lewis, 49 P.2d 782, 786, 178 Okl. 
640. 

13 C.3. P 207 note 82. 

98. U.S.—Denver & R. G. R. Co. v. 
U. S., aC.A.Utah, ‘288 F. 62,. 64. 


99. AS not Implying absolute oou- 
tlnnlty 

“There is really no such thing as 
continuous labor. Holidays, sick¬ 
nesses, recreation periods, week-ends, 
all are breaks In the continuity of 
one’s occupation, but would not nec¬ 
essarily destroy Its continuity.”—^U. 

5. V. Pulllg, C.C.A.Ark., 63 P.2d 379, 
388—U. S. V. McGill, C.aA.Ark., 66 
F.2d 622, 624—U. S. v. Perry, C.C.A. 
Ark., 65 F.2d 819, 821. 

1. Ky.—^Pacific Mut Life Ins. Co. v. 
Arnold, 90 S.W.2d 44,' 61, 262 Ky. 
267. 

2. N.Y.—^Eppensteln v. Ogden R. 
Adams & Co., Inc., 280 N.Y.Sb 714, 
716, 224 App.Div. 832. 

Okl.—H. F. Wilcox Oil & Gas Co. V. 
Lewis, 49 P.2d 782, 786, 173 Okl. 
640. 

3. Va.—^Hetsel v. Pacific Mut Life 
Ins. Co. of California. 160 S.E. 386, 
388, 108 W.Va. 22. 

4 Mont—Ferguson v. Standley, 300 
P. 245, 249, 89 Mont 489. 

6. 'Okl.—Timmons v. State, 280 P. 
814, 815, 44 OkLCr. 200. 

6b Iowa.—^Miller v. Boyce, 268 N.W. 
764, 766, 219 Iowa 584. 

Term defined 

“A ‘continuous, open, current ac¬ 
count,’ Is an account which Is not In¬ 
terrupted or broken, not closed by 
settlement or otherwise, and Is a run¬ 
ning, connected series of transac¬ 
tions."—Tucker v. Quimby, 87 Iowa 
17, 19. 

7. U.S.—Maher v. U. a, D.UOr., 28 
F.Supp. 810, 816. 

8. N.Y.—People ex ret Doud v. City 
of Rochester, 190 N.Y.S. 569, 660, 
116 Misc. 703. 

18 C.J. p 207 note 89. 

9. U.S,—In re Fuchs, D.UN.Y., 16 F. 
Supp. 761, 762. 



CONTINUOUS—CONTINUOUSLY 


17 C.J.S. 


“continnons ninning or open account,”^® “eontinu- 
ons seizure,“continuous servitude” see the C.J,S. 
title Easements § 3, also 19 C.J. p 869 note 89, and 
13 C J. p 208 note 95, “ ‘continuous sheet’ of treat¬ 
ed fabric,”12 “continuous strip, ”12 “continuous to¬ 
tal ■disability,’’!^ “continuous transaction,“con¬ 
tinuous use” see the C.J.S. title Easements § 13, 
also 19 C J. p 881 note 76-p 885 note 54, “oontinu- 
ous voyage” see the C.J.S. title War § 36, also 67 
C.J. p 419 note 65-p 420 note 67, “injury . . . 
immediate and continuous,”!® and “in my contin¬ 
uous employ.”!^ For other phrases in which the 
word occurs see 13 C.J. p 206 text and note 75-p 
209 text and note 3. 

CONTUnTOUSLT. “Continuously” has been de¬ 
fined variously as meaning with continuity or con¬ 
tinuation, without interruption, or unbrokenly;!® 
uninterruptedly, implying an unbroken sequence, 
without intermission or cessation, or without inter¬ 
vening time;!® without break or interruption;®® 
also with reasonable regularity,in contradistinc¬ 
tion to spasmodically ;22 with reasonable regularity 
or continuity.®® It has been said that “continu¬ 
ously” does not always denote absolute continui¬ 


ty,®* but may refer to a continuity which is rea¬ 
sonably regular in character and not frequently in¬ 
terrupted,®® and, since the word may have different 
meanings according to the context in which it ap¬ 
pears,®® it is to be interpreted reasonably and rel¬ 
atively, having in mind the pui*pose of its use;®? 
hence the word has been said not to mean every day 
or some definite fixed period as a year or a month, 
but rather to mean a substantial portion of time.®® 

“Continuously” may be employed as synonymous 
with “permanently,”®® has been compared with “al¬ 
ternately” see Alternately 3 C.J.S. p 1011 note 11,' 
“incessantly” and “uninterruptedly,”®® and distin¬ 
guished from “intermittently,”®! “promptly,” 
“promptly and completely,” “promptly and regu¬ 
larly,” “regularly,”®® “spasmodically,”®® “when 
due,” and “with punctuality.”®* 

Phrases: “Attend a public school continuous¬ 
ly,”3 6 “continuously absent for space of one year 
or more,”®® “continuously and wholly disabled,”®? 
“continuously carry on,”®® “continuously confined to 
bed,”39 “continuously confined within the house,”*® 
“continuously confine . . . within the house,”*! 


10. OkL—William M. Graham Oil & 
Gaa Co. V. Oil Well Supply Co., 284 
P. 691, 696, 128 Okl. 201. 

11. U.S.—XT. S. V. One Reo Sedan, D. 
C-Maas., S9 P.2d 120, 121. 

12. U.S.—Richardson Co. v. Ruber- 
old Co., aC.A.N.Y., 80 P.2d 282, 234. 

13. U.S.~-WhItlock Coil Pipe Co. v. 
Bfayo Radiator Co., C.C.A.Conn., 
266 P. 216, 218—Brown v. Reed 
Mfg. Co., CC.N.Y., 81 P. 48, 49. 

11, Mass.—Bouvier v. Craftsman 
Ins. Co., 13 N.B.2d 619, 628. 

15w Colo.—International Trust Co, v. 
Clark Hardware Co., 180 P. 800, 66 
Colo. 210. 

la Kan.—^Thomas v. Mutual Ben. 
Health & Accident Ass'n, 18 P.2d 
151, 153, 136 Kan. 802. 

17. Fla.—Boyle v. Howe, 171 So. 667, 
668, 126 Fla 662. 

1& U.S.—Hode V. Sanford, C.C.A. 

Ga., 101 P.2d 290, 291, 292. 

13. Mass.—Eocci V. Massachusetts 
Acc. Co., 110 N.E. 972, 978, 222 
Mass. 836. 

Similarly expressed 
"Without intervening space of 
time; uninterruptedly."—State v. 
Burroughs, 146 A. 260, 261, 102 Vt. 

38. 

sa U.S.—U. S. V. Wooten, C.C.A.N.' 
M., 40 F.2d 882, 887. 

21. U.S.—U. S. V. Gwin, C.C.A.Ky., 
68 F,2d 124, 126—U. S. v. Smith, 
C.CJ1..N.Y., 68 P.2d 38, 89—Wilks 
V. U. S., aC.A.N.Y., 65 P.2d 775, 
776—XJ. S. V. Fitzpatrick, C-QA. 


Okl., 62 F.2d 562, 664—XJ. S. v. Peet, 
C.C.A.Kan., 69 F.2d 728, 729—Car¬ 
ter V. U. S., aC.A.N.C., 49 P.2d 221, 
223—Ford v. U. S., C.C.A.MaBS.. 44 
F.2d 764, 765. 

23. U.S.—U. S. V. Cornell, C.C.A. 
Neb., 63 P.2d 180, 181—Walsh v. U. 
S., D.C.Mlnn., 24 F,Supp. 877, 879. 

93. XJ.S.—XJ. S. V. Baker, C.C.A.Ida- 
ho. 73 F.2d 691, 696—XJ. S. v. Harth, 
C.C.A.Iowa, 61 P.2d 541, 644. 

24. U.S.—U. S. V. Fitzpatrick, ac. 
A.Okl., 62 F.2d 662, 664—U. S. v. 
Peet, C.C.A.Kan., 69 P.2d 728, 729. 

25. U.S.—Bartee v. XJ. S., CCA. 
Tennu. 60 F.2d 247, 260. 

93. XJ.S.—Hode V. Sanford, C.C.A. 

Ga., 101 P.2d 290, 291.' 

27. XJ.S.—XJ. S. V. Crain, C.C.A.IU., 
63 F.2d 528, 531—U. S. Shipping 
Co. V. XJ. S., C.C.N.J., 146 F. 914, 
920. 

13 C.J. p 209 note 7 [a]. 

2a U.S.—U. S. V. Pulllg, C.aA.Ark., 
68 P.2d 379, 883—U. B. v. McGill, 
C.C.A.Ark., 66 F.2d 622, 624—U. S. 
V. Perry, aC-A-Ark.. 55 F.2d 819, 
821. 

29. Ky.—Jefferson Standard Life 
Ins. Co. V. Hurt, 72 B.W.2d 20, 24, 
264 Ky. 603. 

sa XJ.S.—^XJ. S. Shipping Co. v. XJ. 
■ S., C.C.N.J., 146 F. 914, 920. 

Cal.—Alta Land & Water Co. v. Han¬ 
cock, 24 P. 645. 646, 85 Cal 219, 20 
Aia.S.R. 217. 

XL. AjxtltliMls of “isfermittautly” 
Va.—Norfolk &, W, Ry. Co. v. Sim¬ 
mons, 103 S.B. 609, 612, 127 Va. 419. 
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sa XJ.S.—U. S. V. Wooten, C.aA.N. 

M., 40 F.2d 882, 887. 

Ala.—Ex parte Cain, 39 Ala. 440, 442. 

33. U.S.—U. S. V. Cornell, C.C.A. 
Neb., 63 F.2d 180, 181—Nlcolay v. 
U. S., C.C.A.C 0 I 0 ., 51 P.2d 170, 173 
—Carter v. U. S., C.C.A.N.C., 49 F. 
2d 221, 223—Walsh v. U. S., D.C. 
Minn., 24 F.Supp. 877, 879. 

34. U.S.—U. S. V. Wooten, aC.A.N. 
M., 40 F.2d 882, 887. 

35. Vt.—State v. Burroughs, 145 A. 
260, 261, 102 Vt. 33. 

36. U.S.—Jelllffe V. Thaw, C.aA.N. 
Y., 67 F.2d 880, 882. 

37. Cal.—^Frenzer v. Mutual Ben. 
Health & Accident Ass’n, App., 81 
P.2d 197, 201. 

Ky.—Cobum v. Maryland Casualty 
Co., 6 S.W.2d 471, 472, 224 Ky. 377. 

38. U.S.—U. S. V. Rice. C.C.A.Neb., 
72 F.2d 676, 677—Walsh v. XJ. S., 
D.C.Minn.. 24 F.Supp. 877, 879. 

39. Cal.—Nelson v. Washington Fi¬ 
delity Nat. Ina Co., 27 P.2d 779, 
780, 135 Cal.App. 781. 

40. XJ.S.—Colorado Life Co. v. Steela 
C.C.A.Ark., 101 F.2d 448, 449, 462. 

La.—^Lewls v. Liberty Industrial Life 
Ins. Co.. App., 166 So. 143, 145. 

Mo.—State ex rel. Commonwealth 
Casualty Co. v. Cox, 1^1 S.W.2d 600. 
608, 322 Mo. 88—Lusk v. Common¬ 
wealth Casualty Co., App., 4 S.W.2d 
497, 498. 

41. Ill.- -Fuzessery v. American Ben¬ 
efit Casualty Ins. Co., 256 IlLApp. 
476, 478. 



17 C.J.S. 


C0NTINmjJ8LY-C0NTRA 


"continuously declared and paid dividends," qou- 
tinuously disabled,”^3 “continuously for the full 
number of days for which such school is held,”^*' 
"continuously in service,“continuously in the 
employ,”^® “continuously operated,”^^ “continuous¬ 
ly or alternately,”48 “continuously paid all the tax¬ 
es,”49 “continuously resided,”®® “foUow continuous¬ 
ly any substantially gainful occupation,^‘impos¬ 
sible to follow continuously” and “inability to fol- 
■low continuously,”®3 “over any two or more of such 
roads continuously,”®® "permanently and continu¬ 
ously,”®4 “permanently, continuously and totally 
prevented,”®® “resided continuously^ see Aliens § 
126, “sentence to run continuously with [another 
sentence],”®® “to each servant . . . who has lived 
with me continuously,”®^ “totally and continuoilsly 


disabled,”®® and “wholly and continuously prevent¬ 
ed thereby.”®® 

For other phrases see 13 C.J. p 209 text and note 
U-p 210 text and note 15. , 

CONTIONES. General meetings of the Roman peo¬ 
ple.®® 

CONTRA. Latin preposition used in many Latin 
phrases, and defined as meaning against, confront¬ 
ing, opposite to, on the contrary, on the other 
hand;®i also contrary to, or in opposition to.®® 
Contra bonos mores. Against good morals.®® 
Agreements against good morals see the C.J.S. title 
Contracts §§ 265, 266, also 13 C.J. p 400 note 37- 
p 462 note 58. 


4a. N.J.—U. S. steel Corp. v. Hodge. 

64 .A. 1, 6. 64 N.J.Eq. 807. 

43L Kan.—Thomas v. Mutual Ben. 
Health & Accident Ass’n, 18 P.2d 
151, 153, 186 Kan, 802. 

Mass.—^Bouvler v. Craftsman Ins. 

Co., 18 N.E.2d 619, 628. 

Mo.—Martin v. Travelers’ Ins. Co., 
App., 247 S.W. 1024, 1028. 

44. VL—State V. Burroughs, 146 A. 

260, 261, 102 Vt. 83. 

46^ '^OontlniioTUily la the employ” 
dlBtdngiilshed 

Mo.—Cox V. Brown, SO S-W-Sd 763, 
764, 227 Mo.App. 167. 

4A N.J.—Restalno v. Board of 
Com'rs of City of Newark, 198 A. 
766, 767, 768, 16 N.J.Mlso. 266. 

4fir. U.S.—Baker v. U. S., C.C.A.Tei., 
276 F. 897, 899, reversing U. S. v. 
Baker, D.C., 261 F. 703—U. S. v. 
Boston & M. R. R., C.C.A.Mass.. 269 
F. 89, 90—^U. S. V. Minneapolis, St. 
P. & S. S. M. Ry. Co., C.C.A.MIim., 
260 F. 382, 386. 

13 C.J. p 209 note 12. 

461 Va.—Norfolk & W. Ry. Co. v. 
Simmons, 108 S.E. 609, 612, 127 Va. 
419. 

46. U.S.—U. S. V. Wooten. aC.A.N. 
M., 40 F.2d 882, 887. 

60. Conn.—^Morgan v. Morgan, 180 
A. 254, 266, 108 Conn. 189. 

81. U.S.—U. S. V. Gwln, C.C.A.Ky..‘ 
68 F.2d 124, 126—U. S. v. Smith, C. 
C.AN.T., 68 F.2d 38, 39—Wilks v. 
U. S.. aC.A.N.Y., 65 r.2d 776, 776 
—U. S. V. Crain, aC.A.IU., 68 F.2d 
628, 631—U. S. V. Harth, aC.A.Io- 
wa, 61 P.2d 641, 643—Bartee v. U. 
5., aaA.Tenn., 60 F.2d 247, 260— 
U. S. V. Peet C.C.AKan., 69 P.2d 
728, 729—U. S. v. McGill, C.C.A. 
Ark., 66 F.2d 622, 624r-U. S. v. 
Perry, C.C.A.Ark., 65 F.2d 819, 821 
—Nicolay v. U. S., C.C.A.C 0 I 0 ., 61 
F.2d 170, 172—Carter v. TI. S., aa 
A.N.C.. 49 F.2d 221, 223. 

XmpUes r^olarity 
“The term 'continuously' In this 


connection refers, we think, to con¬ 
tinuity which is reasonably regular 
in character but which, nevertheless, 
is not frequently Interrupted by pe¬ 
riods of inability to work.”—^Bartee 
v. U. S., C.C.A.Tenn., 60 F.2d 247, 260. 
Interruptions due to ordinary UL. 
nesses 

“ ‘Continuously,’ as used in the 
regulations . . . means working 
with reasonable regularity and work 
does not cease to be continuous be¬ 
cause of interruptions in one's occu¬ 
pation due to mere perlod.s of tem¬ 
porary Illness, such as are incident 
to people of normal health,"—H. S. 
V. Fitzpatrick, C.C.A.OkL, 62 F.2d 562, 
564. 

“With feeqnent iatermptions'’ dlsthi. 
gnlshed 

U.S.—Nicolp.y V. U. B., C.aA.Colo., 
61 P.2d 170, 178. 

6& TJ.S.—U. S. V. ComeU, jC.C.A. 

Neb., 68 P.2d 180, 181. 

SBb “Without break or Intermptioii” 
equivalent 

Ohio.—State’ v. Vanderbilt, 87 Ohio 
St. 690, 598. 

SA Ga.—Penn Mut L. Ins. Co. v. 

Milton. 127 S.B. 140, 141, 143, 160 
. Ga. 168', 40 A.L.R. 1882. 

55. Ky.—Jefferson Standard Life 
Ins, Co. V. Hurt, 72 S.W.2d 20, 24. 
254 Ky. G03. 

6& Construed as “concuiTantly” 
rather than “conseoutively” 

TJ.S.—Hode v. Sanford, C.C.A.Ga., 101 
P.2d 290, 291. 

57. Over a oontlnuous period 

“ ‘Continuously* does not mean nec¬ 
essarily working every day. A per¬ 
son may have ‘continuous’ use of a 
stream of water; it is not necessary 
to use it every hour or every day. A 
corporation may have paid dividends 
‘continuously* for many years, and 
the payment may have been once, 
twice, or four times per annum. So 
a person may work.for another ‘con¬ 
tinuously’ three days a week, four 
days a week, or all the weAk. It 
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means a continuous period of employ¬ 
ment—continuous character of serv¬ 
ice—^not consecutive days of labor.’’ 
—In re Monroe’s Ex’ra, 229 N.T.S. 
476, 480, 182 Mlsc. 279. 

6a. Mo.—Bolllot V. Income Guar- . 
anty Co., App., 102 S.W.2d 182, 141. 

69. Iowa.—Kurth v. Continental 

Life Ins. Co.. 284 N.W. 201, 202, 211 
Iowa 736. 

Minn.—^Maze v. Equitable Life Ina 
Co. of Iowa, 246 N.W. 737, 740, 18$ 
Minn. 189. 

ea Black L.D. 

61. Black L.D. 

68. Burrlll L.D. 

Vse iu reports 

(1) “In the books of reports, 'con¬ 
tra', appended to the name of judge 
or counsel, indicates that he held a 
view of the matter in argument con¬ 
trary to that next before advanced. 
Also, after citation of cases In sup¬ 
port of a position, ‘contra’ is often 
prefixed to citations of cases opposed 
to it.’’-Black L.D. 

(2) The term is constantly used 
in the reports to denote the opposi¬ 
tion of counsel in a cause; the dis¬ 
allowance by the court of a point in 
argument (curia contra); and the op¬ 
position of cases cited as establish¬ 
ing opposite doctrines. In some of 
the older books, ‘contra’ is used in-' 
stead of ‘versus,’ in the titles of 
causes."—^Burrlll L.D. 

63. Black L.D. 

CJondUiOt offending the average ooiu 
science 

“That term [contra bonos mores] 
may be difficult of definition applica¬ 
ble to all cases; but there can be no¬ 
doubt that when conduct, is of such 
character as to offend the average 
conscience, as involving injustice ac¬ 
cording to commonly accepted stand- . 
ards, It is ‘contra bonos mores.”’— 
Kaxdo Co. V. Adams, C.C.A.Ohlo, 281. 

F. 960. 969. 



CONTBA--CONTBABAND 17 C. J. S. 


Contra executionem. Against execntioii 

Contra formam statuti. Literally “Contrary to 
the form of the statute.” In criminal pleading the 
usual conclusion of every indictment, etc., brought 
for an offense created by statute.®^ 

Contra inhibitionem novi operis. Literally “Con¬ 
trary to the prohibition of a new work,” that is 
contrary to the law prohibiting the erection of a 
new building. A phrase supposed to be derived 
from the title, “De novi operis nuntiatione,” in the 
civil law, and made use of by Blackstone to show, 
by the total misajjprehension of its meaning, the 
gross ignorance of the terms of the civil law former¬ 
ly manifested even by the judges and counsel in the 
common-law courts.®® 

Contra jus commune. Against common right or 
law, or contrary to the rule of the common law.®*^ 

Contra non producta. Against things not pro¬ 
duced.®® 

Contra omnes gentes. Literally “Against aU peo¬ 
ple.” Formal words in old covenants of warranty.®® 

Centra omnes ‘ mortales. Literally “Against all 
mortals.” The form in which absolute warrandice is 
sometimes expressed.'^® 

'Contra pacem. Literally “Against the peace.” A 


phrase used in the Latin forms of indictments, and 
also of actions for trespass, to signify that the of¬ 
fense alleged was committed against the public 
peace, that is, involved a breach of the peace. The 
full formula was “contra pacem domini regis,”— 
against the peace of the lord the king. In modem 
pleading, in this country, the phrase “against the 
peace of the commonwealth” or “of the people” is 
used-^i 

Contra pacem domini regis et contra formam stat¬ 
ute in hoc casu nuper edit’ et provis’. A term in 
pleading meaning “Against the king’s peace, and 
contrary to the form of the statute in this case late¬ 
ly enacted and provided.”"^® 

Contra proferentem. Against the party who prof¬ 
fers or puts forward a thing against the person 
from whom it proceeds, as in the case of a deed, or 
against the person advancing it, as in the case of a 
plea.^* As applied to all instruments, against him 
who gives, or undertakes, or enters into an obliga¬ 
tion."^® 

Contra spoUum. Against the spoiL^® 

Other phrases axe set out in the subjoined note.77 

CONTBABAin). Against law or treaty; prohibit¬ 
ed.^® In another sense, goods exported or imported 


64. Trayner Leg-.Max. | 

13 C.J. P 798 note 17. I 

65. Black L.D. 

See also the C.J.S. title Indictments 
and Informations S 189, also 81 C. 
J. p 704 note 91. 

Paipose 

"The object of the averment, 'con¬ 
trary to the form of the statute,’ is 
to show that the action Is 'brought 
lyjon the statute, and that It Is not 
an action at common law.”—^Blyden- 
burgh V. Miles, 39 Conn. 484, 496. 

66. • Burrlll Ij.D., citing 1 Blackstone 
Comm, p 32 note (o). 

97. Black L.D. 

68. Trayner Leg.Max. 

18 C.J. P 799 note 66. 

69^ Black L.D., citing Pleta lib 3 
c 14 3 11. 

TO, Trayner Leg.Ma:c.'. 

13‘ C.J. P 800 note 61. 

71. Black L.D. 

13 C.J. p 800 notes 64-69. 

7B. Adams Gloss. 

7B, Black L.D. 

74i Trayner Leg.Max, 

18 C.J. p 800 note 74. • 

76 , Ala.—J. aimmem’s Co. v. Gran¬ 
ge, 102 So. 210, 211, 212 Ala. 172. 
76. Trayner Leg.Max 
Aotton spoUam’* 

^Things spullEled . . . [are] 


moveable goods stolen from a person, 
or otherwise illegally removed from 
his possession against his will, [and] 
can be recovered by him wherever 
he may find them, even if that should 
be In the hands of a bona fide pur¬ 
chaser. The owner has not only a 
personal action for damages against 
the person who deprived him of the 
possession, but a real action for re¬ 
covery of the thing itself. This lat¬ 
ter Is the action ooJitra spolium."— 
Trayner Leg.Max 

77. Contra bonos mores Interposlta 
—Interposed against good morals.— 
Adams Gloss.' 

Contra fldem tabulamm nuptiallum 
—against the good faith of the mar¬ 
riage contract—Trayner Leg.Max 

Contra formam doni-^gainat the 
form of the grant.—Black L.D. 

Contra formam statuti in tali casu 
edito et proviso—against the form 
of the statute in such case made and 
provided.—^Adams Gloss. 

Contra heredltatem Jacentem— 
against a fallen or prostrate inherit¬ 
ance, against the heritage to which 
the heir has made up no titles.- 
Adams Gloss. 

Contra juris—contrary to law, un¬ 
lawful.—Adams Gloss. 

Contra jus belli—against the law 
of war.—^Black L.D. 

Contra jus, fasaiie—against law 
and right, justice; In. a broad sense, 
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against human and divine law.— 
Adams Gloss. 

Contra legem—against the law.— 
Burrlll L.D. 

Contra legem et consuetudinem An- 
glls—against the law and custom of 
England.—Adams Gloss. 

Contra legem terrse—against the 
law of the land.—^Black L.D. 

Contra leges et statuta Anglise— 
against the laws and statutes of Eng^ 
land—Adams Gloss. 

Contra libertatem matrimonii- 
against freedom of marriage.—Trasr- 
ner Leg.Max 

Contra morem et statuta—against 
the custom and the statute.—^Adams 
Gloss. 

Contra officif sul debltum—con¬ 
trary to the duty of his ofllce.— 
Adams Glosa 

Contra pietatem—contrary to nat¬ 
ural duty.—Trayner Leg,Max 

Contra placltum—In old English 
law, a counter plea.—^Burrlll L.D., 
citing Townsend PI. p 61. 

Contra tabulas—^In the civil law, 
against the will (testament).—Black 
L.D., citing Dig. 37, 4. 

Contra vadium et plegium— against 
gage and pledge, in old English law. 
—Black L.D. 

78. S.C.—State V. Butler, 146 S.B. 

418, 419, 148 S.C. 496, Quoting Oox-> 
\ pus Jozlfl. 
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into a country against its laws.'^s The term has 
been held to apply to such articles as cannot be 
owned or possessed legally, or are such as are capa¬ 
ble of use only in the commission of crime.*® Spe¬ 
cifically, and in particular connections, the term has 
been held to include a malt mill,*i an illicit still,** 
membership lists in an organization seeking to over¬ 
throw the government of the United States,** moon¬ 
shine liquor,*^ tod muskrat skins being transported 
in violation of statute;*® but not to include shotgun 
shells,** or the right of property in market quota¬ 
tions based on the transactions of an exchange.*'^ 

Search for contraband see the C.J.S. titles In¬ 
toxicating Liquors §§ 384-392, also' 33 C.J. p 667 
note 26-p 674 note 84, Searches and Seizures § 69, 
also 56 C.J. p 1206 note 86-p 1208 note 4, § 92, 
also 56 C.J. p 1251 notes 81-87, and War § 33, a^o 
67 C.J. p 412 note 12-p 413 note 43. 

Phrases: "Contraband oil,”** and "contraband of 
war*' see the C.J.S. title War § 34, also 67 C.J. p 
414 note 43-p 416 ufote 88. 

CONTRABAITDO. In Spanish law, according to 
Escriche, all commerce which is contrary to law 
and, therefore, criminal; it is said to be of two 
forms, one afEecting the public revenue snd the oth¬ 
er merely infringing the prohibition ofi imports or 
exports. 

OOETRAOAUSATOE. A criminal, one prosecuted 
for a crime.** 

CONTBACl^DniiA. In Spanish law, according to 
Escriche Diccionario, a "c5dula,” as defined in 14 C. 


J.S. p 59 note 66-p 60 note 70, or document which 
di^laecB and revokes another previously drawn. 

CONTRACEPTIVE METHODS. The popular sig¬ 
nification ascribed to this term is some means or 
method to prevent pregnancy, and the ultimate 
result, birth. Popularly referred to as "birth con¬ 
trol.”*® In its criminal aspects, the subject mat¬ 
ter is treated, and “birth control” defined, in the C. 
J.S. title Abortion §§ 44r46. 

CONTRACT. 

As a Noun 

As a noun, the word is defined generally by the 
Century Dictionary as meaning a drawing together. 
In its legal sense of an agreement or the instrument 
evidencing it, the word is defined in the title Con¬ 
tracts § 1. 

Contract of debt. Any contract whereby a de¬ 
terminate sum of money becomes due to any person 
and is not paid, but remains in action merely.*^ 

Debt by simple contract. A debt where the con¬ 
tract upon which the obligation arises is neither 
ascertained by matter of record nor yet by deed or 
special instrument but by mere oral evidence, the 
most simple of any, or by notes unsealed, which are 
capable of more easy proof, and (therefore only) 
better than a verbal promise.** 

Other phrases: "Contract affecting immovable 
property,”** "contract, agreement or other obliga¬ 
tion,”** "contract concerning an interest in land,”*® 
“contract for debt,”** "contract for direct payment 


79. Black L.D. 

an Wis.—state v. Keeler, 286 N.W. 

661, 663, 205 Wis. 176. 

81. Ala.—Peek v. State, 97 So. 874, 
876, 19 Ala.App. 870. 

Wis.—State v. Keeler, 286 N.W. 661, 
663, 206 Wifl. 176. 

88. U.S.—U. S. V, Camarota, D.C. 
Cal., 278 F. 888, 389—U. S. v. Ry- 
kowski, D.C.Ohio, 267 F. 866, 867. 
Wis.—State v. Keeler, 286 N.W. 561, 
668 , 206 Wis. 176. 

83. U.S.—Haywood v. U. S., C.C.A. 
Ill., 268 F. 796, 804. 

Wis.—State v. Keeler, 286 N.W. 661, 
668 , 206 Wis. 176. 

84. U.S.—U. S. V. Alexander, D.a 
Fla., 278 F. 308, 309. 

D.C.—U. S. V. Mattingly, 286 P 922, 
924, 62 APP.D.C. 188. 

Wis.—State V. Keeler, 286 N.W. 661, 
663. 206 Wis. 176. 

86 . Minn.—Waldo v. Gtould, 206 N. 
W. 46, 48, 165 Minn. 128. 

86 . Miss.—Gofer v. State, 118 So. 
613, 616, 162 Miss. 761. | 

17C.J.S.-19 


87. U.S.-M3hlcago Bd. of Trade v. 

L. A. Kinsey Co., Ind,, 180 F. 607, 

513, 64 C.aA. 669, 69 L.RA. 69. 
881 Wliai constitutes 

(1) "Contraband oil” has been de¬ 
scribed as being petroleum produc¬ 
ed, transported, or withdrawn from 
storage In excess of the amounts 
permitted under the laws*of A state: 
and the term has been held to apply 
to petroleum, any constituent part of 
which has been so produced, trans¬ 
ported, or withdrawn from storage, 
and also to any of the products of 
such petroleum.—Federal Tender 
Board No. 1 v. Haynes OIJ Corpora¬ 
tion, C.C.A.Tex., 80 F.2d 468, 469— 
Panama Refining Co. v. Railroad 
Commission of Texas, D.C.Tex., 16 
F.Supp. 289, 291. 

(2) It has been held, however, that 
the term does not apply to escaped 
oil within the limits of a tolerance 
which standards of prudent, non¬ 
wasteful operation permit.—^Atlas 
Pipeline Corporation v. Federal Ten¬ 
der Board No. 1, C.C.A.Tex., 86 F. 
2 d 802, 806. 


89. Black L.D. 

90. Del,—Snavely v. Booth, 176 A, 
649, 653, 6 W.W.Harr. 878. 

91. TJ.S.—^MacDonald v. Tefft-Weller 
Co., Fla., 128 F. 381, 386, 63 C-CA. 
123, 65 L.R.A. 106, quoting 2 Black- 
stone Comm, p 464. 

N.T.—^Rodman v. Munson, 18 Barb. 
68 , 77, affirmed 7 N.Y. 9. 

98. Ohio.—Stockwell v. Coleman, 10 
Ohio St 88, 38, citing 2 Blackstone 
Comm, p 466. 

93. La.—State ex rel. Hebert v. 
Recorder of Mortgages, 143 So. 16, 
176 La. 94. 

94h Tex.—Taxpayers’ Aas’n of Har¬ 
ris County V. City of Houston, 106 
S.W.2d 655, 660. 

98. Fla-—^Walton Land & Timber Co. 
v. Long, 185 So. 889, 840. 

See also generally the C.J.S. title 
Frauds, Statute of S 68 et seq, and 
27 C.J. p 191 note 60 et seq. 

86. "Debt’* distlngiM^d 

Okl.—Grieves v. Mlckels, 42 P.2d t28, 
627, 171 OkL 280. 
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of money** see Attaeliment § 12, “contract for re- 
pnichase,”®'^ “contract for the sale and purchase of 
land,**® 8 “contract for the sale of land** see the C.J. 
S. title Vendor and Purchaser § 1, also 66 C J. p 479 
notes 26-32, “contract for the sale of lands, or any 
interest in, or concerning them,”®® “contract implied 
in faot,’*l “contract in the nature of a joint enter¬ 
prise,*’® “contract of insurance” see generally the 
CJ.S. title Insurance § 223 et seq, also 32 C.J. p 
1091 note 14 et seq, “contract of sale” see the CJ.S. 
titles Sales § 1, also 65 CJ. p 39 notes 30, 31, and 
Vendor and Purchaser §§ 1, 5, also 66 C.J. p 479 
notes 26-32, and p 488 note 15-p 490 note 26, “con¬ 
tract to pay out of certain funds,”® “contract to 
sell” see the C.J.S. titles Sales § 1, also 55 C.J. p 39 
notes 32-44, and Vendor and Purchaser §§ 1, 5, also 
66 C.J. p 479 notes 26-32, and p 488 note 15-p 490 
note 26, “covered by this contract,”^ “in pursuance 
of a contraot,”^ “option contract,*’® “under a con- 
tract,”^ “under contract,”® and “under this con¬ 
tract;”® and also, adjeetively, “contract carrier” 
see Carrier 13 C.J.S. p 1 note 51, “contract coal” 
see Coal 14 C.J.S. p 1299 note 25, “contract judg¬ 
ment” see the CJ.S. title Judgments § 173, also 
34 C.J. p 129 note 72-p 130 note 79, “contract la¬ 
bor” and “contract labor law” see Aliens §§ 91,119. 


As a Verb 

-^Present Tense. Defined generally by the Stand¬ 
ard Dictionary 'as meaning to draw together the 
parts of, to shorten or to render less extensive by 
drawing in, also to abridge in compass or duration. 
In its legal sense, the word is defined in the C.J.S. 
title Contracts § 1. 

Equivalents or synonyms are “abridge” see 
Abridge 1 C.J.S. p 348 note 2, “diminish,” “draw 
together,” “lessen,” “narrow,” “reduce,” and short¬ 
en.”^® 

Phrases: “Contract a dobt,”^^ and “contract an 
obligation.”!® . 

-Contracted. In general, abridged, diminished, 

drawn together or into a smaller or a narrower 
compass, lessened, narrowed, not extensive, reduced, 
or shrunk.!® in its legal sense, see the C.J.S. title 
Contracts § 1, and as applied to particular debts see 
the C.J.S. title Corporations § 656, also 13 C.J. p 
211 note 44 [a] (1), § 907, also 14A C.J. p 227 note 
11. “Accrued” distinguished see Accrue 1 C.J.S. 
p 763 note 66. 

Debt contracted. A term which indicates that a 
debtor has come under a voluntary obligation to a 
creditor,!^ and in its ordinary acceptation includes 


97. ‘UaedemptloiL” contrasted 
Mo.—Greene v. Spltzer, 123 S.'W.ScI 

67, 62. 

96. N.a—Kluttz V, Allison, 193 S.B. 

895, 898, 214 N.C 379. 

99. Ga.—^Pryor v. Cureton, 199 S.B. 

175, 176, 186 Ga. 892. 

See also generally the C.J.S. title 
Frauds, Statute of § 68 et seqi, and 
27 C.J. p 191 note 60 et sea. 

1. Pa.—Cameron, to Use of Camer¬ 
on, V. E 3 mon, 8 A.2d 423, 424, 882 
Pa. 629. 

2. Ala—World’s Exposition Shows 
V. B. P. 0. Elks, No. 148, 186 So. 
721, 724. 

3. N.T.—Hoyt V. Story, 8 Barb. 262, 
264. 

^‘Appropriation of funds" distinguish¬ 
ed see Appropriation 6 C.J.S. p 128 
note 66. 

4. “midez this oontraot*’ eaulvalent 
Pa—Hostetter v. Pittsburgh, 107 Pa 

419, 482. 

6. “Trnder a oontraot” synonTmons 
Tex.—Bassett v. Mllla 84 S.W. 93. 95. 
89 Tex. 162. 

a U.S.—^Hardesty v. Martin Bbers- 
bach Co., C.CJV.Ohlo. 294 F. 6, 6. 
Ky.—Nolen’s Administrator v. Rob¬ 
inson. 281 S.W. 1034, 1036, 218 Ey. 
762. 

• ^*Brokerage contract" distinguished 
see Brokerage 11 CJT.S. p 1144 note 

68 . ' 


7. Tex.—Bassett v. Mills, 34 S.W. 
93, 96, 89 Tex. 162. 

a S.C.—State V. Aye, 41 S.E. 519, 
620, 63 S.C. 468. 

9. Pa—Hoatetter v. Pittsburgh, 107 
Pa 419, 432. 

la U.S.—Universal Brush Co. v. 

Bonn, aC.N.T.. 146 F. 617, 620. 

11. N.M.—Gutierrez v. Middle Rio 
Grande Conservancy Dlst., 282 P. 1, 
7. 34 N.M. 846, 70 A.UIt.1261. 

“To contract a debt is, in the gen¬ 
eral sense of the phrase^ to incur a 
liability for the payment of money." 
—Rodman v. Munson, 18 Barb., N.Y., 
188, 189. , 

uinonz UalbULty" oompazed 
“Men contract debts, they incur 
liabilities. In the one case they act 
affirmatively; in the other the lia¬ 
bility is incurred or cast upon them 
by act or operation of law."—Cran¬ 
dall V. Bryan, 5 Abb.Pr., N.T., 162, 
169. 

“Become Indebted" equivalent see 
Become 10 C.J.S. p 223 note 47. j 

13. La.—U-Drive-It Car Co. v. 

Friedman, App., 168 So. 600, 602. 
“Assume liability" equivalent see 
Assume 7 C.J.S. p 106 note 87. 

13, U.S.—Unlveraal Brush Co. v. 
Bonn, C.C.N.y., 148 F. 617, 620. 

14. Conn.—Armstrong v. Cowles, 44 
Conn. 44. 48. 


Ya.—Whlteacre v. Rector, 29 Gratt. 
714, 716, 70 Va. 714, 716; 26 Am.R. 
420. 

Necessity for strUdag balance 
A debt is contracted in the erec¬ 
tion of a building, within the pur¬ 
view of the acts regarding mechan¬ 
ics’ liens, although the parties may 
not have struck a balance of the 
amount due resulting from their 
mutual dealings. A debt may be 
contracted, although it may be the 
subject of set-off founded on a quan¬ 
tum meruit, in which case the amount 
due is liquidated.—McCall v. East- 
wick. 2 Miles. Pa., 45, 47. . 

A judgment against a surety on a 
supersedeas bond is a “debt" con- 
|tracted at the date of the approval 
of such bond.—Leman v. Chipman, 
117 N.W, 886, 886, 82 Neb. 892. 
Oontraot for sale 

As used in 2 Rev.St. p 493, en¬ 
titled "An act in relation to demands 
against ships and vessels," and pro¬ 
viding that, whenever a debt amount¬ 
ing to fifty dollars or upwards shall 
he contracted in the manner speci¬ 
fied in the act, such debt shall be a 
lien, means not only the agreement 
to 'furnish goods to a vessel, but the 
actual delivery thereof; and there is 
no debt contracted until the goods 
are delivered.—Veltman v. Thomp¬ 
son, 3 N.Y. 438, 440. 

Surety's claim for oontxibntiou 
A claim by one surety against an- 
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liaHlities incurred 15 It has been held in some cas¬ 
es that “debt contracted” includes an obligation ex 
delicto,18 and a judgment for tort,i'^-but in other 
cases that an obligation ex deliotois and a judg¬ 
ment for torti® are not included. In an enlarged or 
literal sense, these words may be used to indicate 
any kind of a just demand incurred.^® 

Another phrase: “Contracted aperture” see Ap¬ 
erture 3 C.J.S. p 1424-note 15. 

OONTBACTATA JtTBE, GONTBABIO JUBE 
PERBUOT.21 

CONTBAOTATIO BEI AL£ES£ AEIMQ FUBAK- 
DI, EST FUBTUM.22 

OONTBAOTION. Abbreviation, abridgment, or 
shortening of a word by omitting a letter or let¬ 
ters or a syllable, with a mark over the place where 

the elision oceur8.28 

CONTBAOTOB. In general, one who contracts to 


do anything, or who executes plans under a con¬ 
tract; and, more specifically, one who contracts to 
furnish supplies or to construct work or to erect 
buildings, or perform any work or service at a cer¬ 
tain price or rate.2^ It has been said that the sig¬ 
nificant element in the relation between a contrac¬ 
tor and his principal is that the work as an entirety 
to be performed by him, as distinguished from the 
idea of merely rendering personal serviee.25 As 
used in contracts generally see the C.J.S. title Con¬ 
tracts § 1, and, as used in building and construc¬ 
tion contracts, see Contracts § 11. In connection 
with highway construction contracts see the C.J.S. 
title Highways §§ 208-211, also 29 C.J. p 606 note 
68-p 613 note 89. 

Phrases: “Contractor for the company, ”26 
the capacity of a contractor,”27 “plumbing and heai^ 
ing contraotor,”28 and “relation of contractor and 
contractee;”22 and also “joint contractors or ob¬ 
ligors.”®® 


other for contribution becomes a debt 
only on payment by the former In 
excess of Us share, and therefore, 
where such excessive payment Is 
made after the Issuance of a patent 
to the latter under the Homestead 
Act, the land la not exempt under 
U.S.Rev.St. S 2296, providing that 
lands acquired under the act shall 
not be liable to the satisfaction of 
any debt contracted prior to the is¬ 
sue of the patent therefor.-—Shoe- 
malce v. Stlmson, 47 P. 218, 219, 16 
Wash. L 

ISy U.S.—Carver v. Braintree Mfg. 
Co., CC-Mass., 6 F.Cas.No.2,486, 2 
Story 482. 

Okl.—^Flanagan v. Forsythe, 60 P. 

152, 153, 6 Okl. 225. 

Or.—State v. O'Nell, 7 Or. 141, 142. 
Used with reference to the statu¬ 
tory liability of stockholders for 
corporate debts see the C.J.S. title 
Corporations S 662, also 14 C.J. p 
1083 note 56 [b] (3). 

18. U.S.—In re Harper, B.C.N.T., 176 
F. 412, 424. 

Okl.—Flanagan v. Forsythe, 60 P. 
152, 163, 6 Okl. 225. 

17. U.S.—In re Badway, D.C.Va., 20 
F.Cas.No.11,523, 8 Hughes 609. 

HI.—Conroy v. Sullivan, 44 Ill. 451, 
452. 

Mich.—Mertz v. Berry, 69 N.W, 446, 
446, 101 Mich. 82, 46 Am.S.B. 879, 
24 L.R.A 789. 

18. N.Y<—Cook V. Newman, 8 How. 


Pr. 623, 624—Newman v. Cook, 11 
N.T.Leg.Obs. 62. 

Va.—Burton v. Mill. 78 Va. 468, 481. 

19. U.S.—Brun v. Mann, Colo., 161 
F. 146, 156, 80 C.aA. 618, 12 L.R. 
A..N.^., 154. 

Ala.—Schuessler v. Dudley, 2 So. 626, 
627, -60 Ala. 647, 551, 60 Am.R. 124. 
Ark.—Miller v. MIntum, 83 S.W. 918, 
919, 78 Ark. 188. 

Mich.—Bohn v. Brown, 38 Mich. 267, 
263. 

N.T.—^Lathrop v. Singer, 89 Barb. 
896, 898, 899. 

OkL—Shelby v. Ziegler, 98 P. 989, 
994, 22 Okl. 799. 

R.I.—Leighton v. Campbell, 20 A. 14, 
16, 17 R.L 61, 9 L.R.A 187. 

80. U.S,—In re Radway, D.C.Va,, 20 
F.'Cas.No.ll,523, 3 Hughes 609. 

81. A maxim meaning 'Privileges 
established by one law are done 
away with by the provisions of an 
opposite law," or "The right or im¬ 
munity established by one law Is 
subverted by a subsequent and con¬ 
trary law.’’—Adams Gloss., citing 
Justinian Inst. 

88. A maxim meaning "The touch¬ 
ing or removing of another’s prop¬ 
erty, with the Intention of stealing, 
is theft”—Black L.D. 

sa Black L.D. 
la aaolaat records ' 

"This was customary In records 
written In the ancient ‘court hand,' 


and Is frequently found In the books 
printed In black-letter."—^Black L.D. 
84 Wls.—^Farmer v. St Croix Pow¬ 
er Co., 98 N.W. 880, 884, 117 Wla 
76, 98 Am.S.R. 914, quoting Cen¬ 
tury D., Standard D., Webster D. 

18 C.J. p 211 note 50. 
atmllaTly aiqiTeised 
"A person . . . who In any ca¬ 
pacity other than as the employee of 
another . . . undertakes or offers 
to undertake or purports to have the 
capacity to undertake, or submits a 
bid, to construct . . . any build¬ 
ing.”—People V. Moss, CaJL Super., 87 
P.2d 932, 933, 934. 

85. Pa.—^Huck-(Jerhardt Co. v. Da¬ 
vies, Super., 3 A2d 963, 965. 

Wls.—Farmer v. St. Croix Power Co., • 
98 N.W. 830, 834, 117 Wls. 76, 98' 
Am.S.R. 914. 

a& lA.—Weldon v. Pickering Lum- 
I ber Corporation, App., 186 So. 871, 
j 878. 

!a7. Cal.—People v. Moss, Super., 87 
P.2d 982, 983. 

as. La.—Antoine v. Franlchevlch, 
167 So. 98, 184 La. 612. 

S& ‘Vaster said servant relation” 
contrasted 

Pa.—Huck-Qerhardt Co. v. Davies, 
Super., 8 A2d 963, 966. 

30. Or.—White v. Savage, 87 P. 1040, 
1042, 48 Or. 604—^Bowen v. Clarke, 
37 P. 74, 76, 26 Or. 692. 

See also the C.J.S. title Contracts SS 
849, 868. 


291 



17 C.J.S. 


CONTRACTS 

This Title includes promises and agreements in general, express or implied, oral or written, and more 
particularly executory agreements; their nature, requisites, validity, incidents, construction, operation, 
and effect; evidence relating thereto; modiScation or rescission thereof, by new agreements or by acts 
of the parties, and discharge of the obligations thereof,by operation of law or by performance or breach; 
and actions for breach. 

Matteni not in this Titls^ treated ^where In this work, see Descriptive-Word Indeoi 

Analysis 

L DEPINinONS, KINDS, AND DISTDTOTIONS, §§ l-ll- 
n. WHAT LAW GOVEfiNS, §§ 12-21 
HL EFFECT OF CHANGE IN LAW, §§ 22-24 

IV. PAETIES AND SUBJECT-MATTEE, §§ 25-29 

V. AGEEEMENT OR MUTUAL ASSENT, §§ 30-52 

A. Necessity and Essentials oe Agueement in General, §§ 30-33 

B. Oeeeb and Aocbptangb, §§ 34-52 

VI. FORMAL REQUISITES, §§ 63-69 

Vn. CONSIDERATION, §§ 70-131 

A. Definition, Necessity Fob, ani? Statement of, §§ 70-73 

B. What Constitutes a Considebation, §§ 74-126 

1. In General, §§ 74-93 

2. Executed and Executory Consideration, §§ 94-96 

3. Mutual Promises, §§ 97-102 

4. Waiver of Legal Rights and Forbearance, §§ 103-109 

5. Promise to Do or Doing What Promisor Is Bound to Do, §§ 110-115 

6. Past Consideration, §§ 116-126 

C Adequacy of Considbeation, §§ 127-128 
D. Failubb of Considebation, §§ 129-131 

VDX RBALITT OP CONSENT, §§ 132-188 

A. In Genebal, §§ 132-133 

B. Mistake, ^ 134-146 

C. MisbepeesenTation without Fbaud, §§ 147-152 
v'D. Fraud, §§ 153-167 

Dubess, §§ 168-179 
F. Undue Influbnob, §§ 180-188 

IX. nXEGAUTY, §§ 180-293 

A. In Genebal, ^ 189-190 

B. Agreements in Violation of Posmvi Law, §§ 191-210 
C Agreements Contbaby to Public Policy, §§ 211-271 

1. In General, § 211 

2. Interference with Administration of Government in General, §§212-222 

3. Inte^erence with Course of Justice, §§ 223-232 

4. Agreements Affecting Marital Relations, §§ 233-237 

5. Agreements in Restraint of Trade, §§ 238-258 
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IX. EiLEGALITY-Coiitiimed 

C. Ageeements Contbabt to Pttblio Pomot—C ontinued. 

6. Agreement Affecting Duties toward Third Persons, §§ 259-263 

7. Other Contracts against Public Policy, §§ 264-271 

D. Effbot of Illegalitt, §§ 272-293 

X. CONSmUCTION AND OPERATION, §§ 294^72 

A. General Rules of Construction, §§ 294-327 

B. Implied Terms, §§ 32R.330 

C. Entire and Severable or Divisible Contracts, §§ 331-336 

D. Conditions, Warranties, and Exceptions or Provisos, §§ 337-343 

E. Dependent, Independent, and Conoureent Covenants and Conditions, §§ 344-345 

F. Parties, §§ 346^355 

1. In General, 1^346-348 

2. Joint, Several, and Joint and Several Contracts, §§ 349-355 

G. Plage, §§ 356-357 

H. Time,•§§ 358-360 

I. Compensation, §§ 361-372 

1. Jn General, §§ 361-366 

2. Building and Construction Contracts, .§§ 367-372 

XL modhioation, §§ 373-379 

xn. MERGER, §§ 38(4384 

xm TERMINATION OR DISCHARGE AND RESCISSION, §§ 385-443 

A. In General, §§ 385-412 

B. Rescission for Invaliditt of Contract or-for Wrong or Default of Adverse Party, §§ 

413-448 

1. Jn GeneralAl 413-416 
' 2. Grounds for Rescission, §§ 417-430 

3. Time for Rescission, §§ 431-433 

4. Acts Constituting Rescission, and Election and Notice, §§ 434435 

5. Conditions Precedent, §§ 436-439 

6. Operation and Effect, §§ 440-442 

7. W(nver, §§ 443-448 

XIV. RENEWAL AND EXTENSION, §§ 449-450 

XV. PERFORMANCE OR BREACH, §§ 451-317 

A. Nbobssitt of Performance, §§ 451-493 

1. Jn General, 4SI-46S 

2. Excises for Nonperformance, §§ 459-477 

3. Request or Demand for Performance, §§ 478-479 

4. Tender of Performance, §§ 480-489 

5. Acceptance and Waiver, §§ 490-493 

B. SuBFiciENOT OF Peefobmanoe, §§ 494-515 

C. Title or Ownership pending Performance, §§ 516-517 

XVL ACTIONS, §§ 518-644 

A. In General, §§ 518-532 

B. Declaration, Complaint, or Petition, §§ 533-547 

C. Plea, Answer, or Affidavit of Defense, §§ 548-560 

D. Replication, Reply, and Subsequent Pleadings, §§ 561-564 
K Issues, Proof, and Varianob, §§ 565-577 
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XVI. AOTIONS—Contiimed 

F. Pebsdmptions and Buedbn of Proof, §§ 578-591 

G. Admissibility of Evidence, §§ 592-602 

H. Weight and Sufficiency of Evidenoe, §§ 603-609 

I. Tbial, Judgment, and Review, §§ 610-644 

1. Qucstiotis of Law and Fact, §§ 610-632 

2. Instructions, §§ 633-641 

3. Verdict and Findings, Judgment and Review, §§ 642-644 

Sub-Analysis 

1 DEFINITIONS, KINDS, AND DISTINCTIONS-p 310 

§ 1. “Contract,” “promise,” “agreement,” etc., defined—p 310 
• 2, Particular kinds of contracts defined and distinguished—p 314 

3. -Express contracts—p 315 

4. -Implied contracts generally—p 317 ■ 

5. -Existence of express contract covering same subject-matter—p 321 

6 . -Constructive or quasi contracts—^p 322 

7. -Executed and executory contracts—p 325 

8 . -Bilateral and unilateral contracts—p 326 

9. -Written and oral contracts—p 327 

10. -Other kinds—p 328 

11. Building and construction contracts—p 333 

n. WHAT LAW GK)VEENS-p 335 

§ 12. In general—p 335 

13. Fact of agreement—p 344 

14. Capacity of partics-^p 344 

15. Form and execution—p 344 

16. Legality—p 345 

17. Agreements relating to realty—p 350 

18. Agreements relating to personalty—^p, 351 

19. Defenses—p 352 

20. Presumptions—p 352 

21. Remedies—p 353 - 

TJL EFFECT OF OHANOE IN LAW—p 365 
§ 22. In general—p 355 

23. Agreement illegal when made but afterward legalized—p 355 
• 24. Agreement legal when made but afterward prohibited—p 355 

IV. PAKTIBS AND SUB JECT-MATTEE-p 360 
§ 25. Parties—p 356 

26. -Two or more parties essential—356 

27. -Capacity to contract—p 357 

28. -Designation and certainty—p 357 

29. Nature, existence, and condition of subject-matter—p 358 

V. AOBEEMENT OB MUTUAL ASSENT-p 358 

A. Neobssity and Essentials of Agreement in Generad— p 358 
§ 30. Necessity of assent—p 358 

31. Common intention—p 359 

32. -Expressed intention and secret intention differing—p 361 

33. -Communication of intention—p 362 
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V. AGREEMENT OR MUTUAL ASSBITT—Continued 
B. Ofpbb asd Acceptance—p 362 
§ 34. In general—p 362 

35. Offer—p 363 

36. -Definition, forms, and certainty—p 363 

37. -Terms—^p 370 

38. -Communication—p 371 

39. Acceptance of offer—^p 371 

40. -Who may accept—p 372 

41. -Forms of acceptance—^p 372 

42. -SuflSciency of acceptance in general—p 378 

43. -Acceptance conditionally or on terms varying from offer—^p 381 

44. -Offerer’s acceptance of conditional or varying acceptance—^p 385 

45. Communication of acceptance—p 385 

46. Intention to assume legal relations—^p 387 

47. -Jokes or jests—^p 390 

48. -Invitations to bid—p 390* 

49. -Negotiations looking to formal contract—390 

50. Revocation of offer or acceptance—^p 395 

51. Lapse of offer—^p 398 

52. Offer and acceptance by post, telegraph, or telephone—400 

YL FORMAL REQXnSITES—p 406 

§ 53. In general—^p 406 

54. Writing—p 406 

55. -Necessity for—p 407 

56. -Where writing essential outside of statutes—p 408 

57. -Form of language—408 

58. -Agreement in several writings—408 

59. -Agreement partly written and partly oral—p 409 

60. Execution in general—p 409 

61. Date—p 409 

62. Signature—^p 410 

63. Seal—p 413 

64.. Delivery and acceptance—414 

65. Leaving blanks in writing—p 416 

66 . Attestation—^p 417 

67. Filing or recording—p 417 

68 . Revenue stamps—p 417 

69. Confirmation or ratification of^ defective instrument—^p 419 

TO. CONSIDERATION—p 420 

A. Dbmnition, Nbcessitt For, and Statement Of— p 420 

§ 70. Definition—^p 420 

71. Necessity for—^p 421 

72. -Contracts under seal—p 423 

73. Statement of consideration—p 424 

B. What Constitutes a Considehation— p 425 

1. In General —^p 425 
• § 74. General rule—p 425 . 

75, Illustrations of rule—p 428 i 

76. -Sale, transfer, or assignment of property generally—p 428 
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ViL GOITSEDEBATION—Goutinned 

B. What Constitutes a Considbbation— Continued 

1. In General —Continued 

§ 77. -Money, stocks, or commercial paper—p 429 

78. -Rights under contracts—p 429 

79. -Services, maintenance, or support—p 430 

80. -Loans or advancements—p 431 

81. -Incurring liability or expense—431 

82. -Promise to pay debt of third person—p 432 

83. -Promise to make gift—p 432 

84. -Location of buildings, etc.—432 

85. -Marriage or promise to marry—p 432 

86 . -Withholding competition—p 433 

87. -Other illustrations—p 433 

88 . Need not be money or money value—p 435 

89. Benefit to third person—p 436 

90. Moral obligation—p 437 

91. Natural love and affection—p 438 

92.. Good and valuable consideration distinguished—p 438 
93. Motive and consideration distinguished—p 439 

2. Executed and Executory Consideration —p 439 
§ 94. In general—p 439 

95. Acceptance of executed consideration—^p 440 

96. Consideration executed on request—p 440 

3. Mutual Promises—'p 440 
§ 97. In general—p 440 

98. Essentials of promises in general—p 442 

99. Promise dependent on condition^—p 443 

100. Mutuality—p 443 

101. -Contracts for services—p 454 

102. -Building and construction contracts—p 455 

4. Waiver of Legal Rights and Forbearance—p 456 
§ 103. In general—p 456 

104. Forbearance to sue—p 459 

105. Compromise of claims—p 462 

106. Arbitration or submission of controversy—p 462 

107. Abandonment or discontinuance of proceedings—^p 462 

108. Discharge from custody under writ—p 463 

109. Relinquishment of defenses or rights in suit—^p 463 

5. Promise to Do or Doing What Promisor is Bound to Do —^p 463 
§ 110. In general—p 463 

111. Subsisting obligation in law—p 464 

112 . Subsisting contractual obligation—p 465 

113. Existing contractual obligation to third person—p 468 

, 114. Part payment of debt and agreement to discharge residue—p 469 
115. -Compositions with creditors—p 470 

6 . Past Consideration —p 470 
§ 116. In general—p 470 

117. Previous requesjl—p 471 
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Vn. CONSIDEBATION—Continned 

B. What Constitutes a Considebation —Continued 
6 . Past Consideration —Continued 
§ 118. Moral obligation—p 471 

119. Promise in pursuance of previous understanding—^p 471 

120. Subsidiary promises—472 

121. Consideration partly past and partly present or executory—p 472 

122. Preexisting liability—^p 472 

123. Former promise unenforceable by act of law—^p 472 

124. Incurring legal liability at request—^p 473 

125. Voluntarily doing what promisor is bound to do—p 473 

126. Consideration expressed in past tense—p 473 

C Adequaot of Consideeation—p 474 
§ 127. In general—^p 474 
128. Exceptions—p 475 

D. Failtjrb of Consideration—p 476 
§ 129. In general—476 

130. Partial failure of consideration—p 477 

131. Subsequent; depreciation in value—^p 477 

Tin. EEAIITY OP CONSENT-p 478 

A. In General—p 478 

§ 132. Necessity of real as distinguished from apparent consent—p 478 
133. Physical and mental condition—p 479 

B. Mistake— p ^5 

§ 134. Definition and nature—^p 485 

135. Effect in general—p 485 

136. Agreement presumed from assent—p 487 

137. Effect of signing written instrument—^p 487 

138. -Fraud—p 491 

139. -Illiterate persons—^p 494 

140. -Substituted document—^p 495 

141. Effect of accepting paper containing terms—^p 495 

142. Mistake of expression and reformation—^p 495 

143. Mistake of one party only—^p 495 

144. Mutual mistake—497 

145. Mistake of law—p 500 

146. Remedies—^p 502 

C Misrepresentation Without Fraud —^p 502 
§ 147. In general—^p 502 
148. Contracts of a special nature—^p 503 
14k Parties in fiduciary or confidential relations—p 503 

150. Terms or conditions in contract—p 503 

151. Estoppel—p ,503 

152. Remedies—p 503 

D. Fraud— p 504 

§ 153. Definition—p 504 

IW. What constitutes fraud—^p 505 
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7m. BEAUTY OP CONSENT— Contiimed 
D. Fraud—C ontinued 

§ 155. -Failure to disclose facts—p 507 

156. -Representation of opinion—509 

157. -Representation of intention or expectation—p 509 

158. — Representation of law—p 511 

159. -Fraud of third person inducing contract—p 512 

160. -— Knowledge of falsity of representation—p 512 

1161. -Intent—p 513 

162. -Materiality of representation—p 513 

163. -Reliance on representation—p 514 

' 164. -Damage must be shown—p 517 

165. Effect of fraud-p 518 

166. -Contract voidable and not void—p 522 

167. -Remedies of party defrauded—p 523 

' E. Dxjbbss— p 525 

§ 168. Definition—p 525 
169. Effect—p 529 

. 170. Common-law divisions of duress—p 530 

1-71. -Duress of imprisonment—p 530 

172. -Duress per minas—p 530 

’ 173. The modem equitable rule—p 532 

174. -Old rule and modifications thereof—p 533 

175. -Modem doctrine—p 533 

176. -Threats of bodily harm—p 535 

177. -Threats of injury to property—p 535 

178. Who must impose duress—p 537 

179. On whom duress must be imposed—p 537. 

F. Ukdub InmiTjinoe— p 538 

§ 180. Definition and nature in general—p 538 
181. Equity jurisdiction—p 540 
' 182. Particular relations—p 540 

183. -Family relations—p 540 

184. '-Confidential relations-^ 541 

185. -Mental weakness—p 543 

' 186. -Persons unable to read or to write—p 543 

187. --Necessity and distress—p 543 

188. Inadequacy of consideration—p 544 


DL m^ClAUTT-p 544 

A. Dr Generait-p 544 

§ 189. General statement—p 544 
190. Test of illegality—p 544 


B. 


Agreements in Violation op Posittve Law— p 545 
§ 191. In general—p 545 

192. Agreements in violation of rale of common law—p 547 

193. -Agreements involving commission of crime—p 547 

194. -Agreements involving dvil wrong—p 547 

195. -Agreements to defraud individuals—p 548 

196. -Agreements to defraud public generally—p 548 

197. -Frauds on sellers and bidders at auctions or private sales—p 549 
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IX. njUBG-ALITY —Contmued 

B. Agreements in Violation of Positive Law— Continued 

§ 198. -Agreements of agents, trustees, and others in fiduciary or confidential 

capacity—p 550 

199. -Agreements by promoters, stockholders, and officers of corporation—p 552 

200. -Agreements to waive fraud—p 554 

201. Agreements in violation of statutes—p 555 

202. -Statutes merely imposing penalty—p 557 

203. -Omission of penalty for prohibited act—p 558 

204. -Agreements prohibited but declared not void—^p 559 

205. -Statutes requiring license to engage in profession, trade, or business— 

p559 

206. -Statutes regulating dealings in articles of commerce—p 559 

207. -Waiver of statutory provisions by agreement—^p 559 

208. Agreements in violation of constitutions, orders in council, treaties, and mu¬ 

nicipal ordinances—p 560 

209. Contracts contemplating change of law—p 560 

210. Provisions of building and construction contracts—p 560 

C Agreements Contrary to Public Policy— p 563 

1. In General--^ 563 

§ 211. General statements—p 563 

2. Interference with Administration of Government in GeHeraZ—p 573 
§ 212. General rule; injury to public service—p 573 

213. Interference with legislative action—p 573 

214. Influencing executive or administrative action—p 577 

215. Obtaining public contracts and stifling competition for public work—p 580 

216. Consent or opposition to local improvements, street railroads, liquor licenses, 

etc.—p 583 

217. Location of public offices, buildings, improvements, etc.—p 584 

218. Interference with elections—^p 585 

219. Securing appointment or resignation of officer and traffic in offices—^p 586 

220. Interference with fees or emoluments of public officers—p 588 

221. Inducing breach or neglect of official duty, and deceiving public officers—591 

222. Interference with duties of quasi public corporations—p 592 

3. Interference with Course of Justice—y 594 
§ 223. In general—^p 594 

224. Encouraging litigation—p 595 

225. Production or suppression of evidence in general—p 596 

226. Interference with bidding at judicial, execution, and similar sales—^p 598 

227. Agreements affecting criminal prosecutions generally—p 600 

228. Compounding offenses—p 601 ’ 

229. Ousting jurisdiction of courts—p 603 

230. -Reference to arbitration—p 608 

231. -Limiting right to prosecute or defend civil action or proceeding—p 612 

232. Other contracts—p 614 

4i Agreements Affecting Marital Relations^ 615 

§ 233. Restraint or derogation of marriage in general—p 615 

234. Marriage brokerage contracts—p 616 

235. Agreements for divorce or separation—p 616 

236. Agreements to resume marital relations—p 621 

237. Frauds on marital'rights—p 622 

299 



CONTRACTS 


17 O.J.S. 


IX. ILTJiGAIiITY—Continned 

C Agbehmbnts Contraey to Ptjblio Polios’— Continued 

5. Agreements in Restraint of Trade —622 

§ 238. In general—p 622 

239. Early English law—^p 623 

240. Later doctrine—p 623 

241. -- General or partial restraint in general—p 624 

242. -Restraint unlimited as to both time and space—p 624 

243. -Restraint limited as to time but unlimited as to space—p 624 

244. -Restraint limited as to space but unlimited as to time—p 624 

245. -Restraint limited as to both time and space—p 626 

246. Reasonableness of restraint—p 627 

247. -Tests of reasonableness—p 630 

248. -Motive of parties—p 632 

249. -Detriment to public interest-p 632 

250. -Lessening competition—p 633 

251. -Restrictions on sale and use of patents—^p 634 

252. -Restrictions on sale of trade-marks and trade-names or secret process¬ 

es—p 635 

253. -Restrictions on resale—p 635 

254. -Agreements by employees—^p 636 

255. -Other agreements restricting liberty of doing business—p 639 

256. Certainty of contract—p 641 

257. Consideration for contract—p 641 

258. Statutory provisions—p 642 

6. Agreement Affecting Duties Toward Third Persons—^ 642 
§ 259. In general—p 642 

260. Agreements affecting duties of parents—p 643 

261. Agreements of quasi public corporations—^p 644 

262. Agreements exempting from liability for negligence—p 644 

263. Agreements to maJee or not to make will—p 646 

7. Other Contracts Against Public PoUcy—^ 646 

§ 264. Agreements injuring personal rights generally—p 646 

265. Agreements against good morals—p 647 

266. -Sexual immorality—p 648 

267. Employment of union labor—p 650 

268. Prohibited traffic or transactions—p 651 

269. Injury to, or violation of, laws of foreign state—^p 651 
270*. Aid to public enemy—p 652 

271. Miscellaneous—p 652 

P. Effect of Illegality- p 656 

§ 272. General rules—^p 656, 

273. Exceptions—p 660 

274. -Where parties are not in pari delicto—^p 660 

275. ' -Where illegal purpose is not consummated—p 662 

‘ 276. -Where party complaining can establish case without relying on illegal 

transaction—663 

277. -Person in possession of profits of illegal transaction—p 664 

278. -Other exceptions—p 665 

279. Ratification, waiver, and estoppel—p 668 
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D. EnracT of Illegality — Continued 

§ 280. -Retention of benefits—669 

281. -Necessity that objection be raised—670 

282. Performance by plaintiff—p 671 

283. Right of third parties to set up illegality—p 671 

284. Form of illegal agreement—^p 672 

285. Contracts growing out of, or connected with, illegal contract—^p 672 

286. New agreement on new consideration—^p 673 

287. Effect of illegal agreement on prior legal one—p 674 

288. Consideration or promise wholly illegal—^p 674 

289. Partial illegality—^p 674 

290. Intention—^p 679 • 

291. -Unlawful intention on one side only—^p 679 

292. -Unlawful intention on both sides—^p 680 

293. -Mere knowledge of unlawful intention of other party—^p 680 


X. CONSTRUCTION AND OPERATION—p 682 


A. Gbnbeal Rules op Constbuction— p 682 


§ 294. 

295. 

296. 

297. 

298. 

299. 

300. 

301. 

302. 

303. 

304. 

305. 
.306. 

. 307. 

308. 

309. 

310. 

311. 

312. 

313. 

314. 

315. 

316. 

317. 

318. 

319. 

320. 

321. 

322. 

323. 

324. 

325. 

326. 

327. 


Applicability and nature—p 682 
Intention of parties generally—p 689 
Restriction to terms of contract—p 695 
Construction as a whole—^p 707 
Separate writings—^p 714 

-Papers annexed or referred to—^p 716 

Meaning of words—p 717 

-Ordinary sense—^p 718 

-Technical words—^p 720 , 

-Consistency—p 721 

- Illustrations—^p 721 

Grammatical construction—p 723 

- Punctuation—p 723 

-Transposition of words—^p 724 

Interpolation or elimination of terms—^p 724 
Inconsistent and conflicting clauses in general—^p 726*^ 

Writing and printing—^p 728 

Words and figures—rp 730 

Expressio unius—p 730 

General and specific descriptions—^p 731 

Recitals—^p 733 • 

Clerical errors and omissions—^p 734 
Surplusage—^p 734 
Erasures—^p 734 

Upholding contract and excluding fraud—^p 735 
Reason and equity—p 739 
-Against forfeiture—p 742 

Nature and object of agreement and situation of parties—^p 744 
Preliminary agreements and negotiations^p 750 
Oral agreements collateral to written contracts—p 751 
Construction against party using words—^p 751 
Practical, construction or construction by .parties—^p 755 

-By architect or engineer—^p 765 

Application of rules—^p 765 
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X. CONSTEUCTION AND OPERATION--Continued 
B. Implied Terms— p 778 

§ 328. In general—p 778 

329. Skill and fitness—^p 781 

330. Law of place—782 

AND Severable or Divisible Contraots— p 785 

331. In general—p 785 

332. Intention—p 788 

333. Divisibility of subject matter—p 789 

334. Apportionment of consideration—790 

335. Construction by parties—p 790 

336. Payment in installments or as work progresses—^p 791 

D. Conditions, Warranties, and Exceptions, or Provisos— ^p 791 

§ 337. Conditions in general—p 791 

338. Conditions precedent—p 792 

339. ' Conditions subsequent—p 795 

340. Suspensive conditions—p 795 

341. Impossible or repugnant conditions—p 795 

342. Warranties—^p 795 

343. Exceptions and provisos—p 796 

£. Dependent, Independent, and Concdbrent Covenants and Conditions _^p 797 

§ 344. Dependent or independent covenants and stipulations—p 797 
345. Concurrent covenants—p 801 

F. Parties— p 802 

1. In General — ^p 802 

§ 346. Persons who are parties and relation between parties of different parts —d 
802 . 

347. Capacity in which party bound—^p 804 

348. Mistake in descriptionr-p 805 

2. Joint, Several, and Joint and Several Contracts^]} 805 

§ 349. In general-p 805 » 

350. Intention of parties in general—^p 805 

351. Interest of promisee as determining rights—p 806 

352. Several contracts—^p 807 

353. Joint contracts and survivorship—p 808 

354. -Presumptions—p 811 

355. Joint and several contracts—p 811 

G. Placb^P 813 
§ 356. Place of making—p 813 

357. Place of performance—p 815 

H. Time— p 816 

§ 358. Construction of stipulations in general—p 816 

359. Inception of contract—p 817 

360. Building and construction contracts-^p 818 
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X. CONSTEUCTION AITD OPERATION—Continued 
I. Compensation— p 820 

1. In General —820 

§ 361. Construction of provisions in general—^p 820 

362. Contract price—p 820 

363. Keasonable value of services and materials—p 821 

364. Extra work—^p 822 

365. -Modification of contract—^p 822 

366. Delivery of specific articles or services—p 823 

2. Building and Construction Contracts —^p 824 

§ 367. Right to and amount of compensation—p 824 

368 . -Deductions and offsets—^p 834 

369. Medium of payment—^p 837 

370. Who liable for compensation—p 838 

^^^,,..**-^71. Compensation for additional, changed, or extra work—^p 843 
372. Reimbursement of expenditures—p 856 

XL MODinOATION—p 857 

§ 373. Right to modify—p 857 

374. Sufficiency of modifying agreement—^p 859 

375. -Mutual assent—^p 860 

376. -Consideration—^p 861 

377. -Oral modification of written contract—^p 865 

378. -Parol modification of sealed contracts—867 

379. Operation and effect—868 

XXL MEBaEB-~p 871 

§ 380. In general —f 871 

381. Oral ag^reements and previous negotiations —g 872 

382. Simple contracts—^p 876 

383. Sealed contract merging simple—^p 876 

384. Taking higher security—p 876 

TrTTT. TERMINATION OB DISOHABOE AND RESCISSION—p 877 
A. In Gbneraii—P ^7 

§ 385. Duration of contr^act in general—p 877 

386. Abrogation by a|Teement—^p 878 

387. -Right to rescind—p 879 

388. -Form of agreement—880 

389. -Mutual assent—^p 880 

390. - Contract for benefit of third person—^p 883 

391. -Consideration—^p 883 

‘ 392. -Operation and effect—^p 884 

393. Discharge by performance—^p 885 

394. Discharge by new contract—p 885. 

395. - Subsequent inconsistent agreement—p 886 

396. Options to terminate—^p 887 

397. - Right to terminate contract in general—^p 887 

398. - Contracts fixing no period of duration—^p 887 

399. -Express provisions in contract in general—^p 888 

400. -Conditions precedent generally—^p 891 
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XHL TERMIPrATIOM' OE DISCHAEGB AUD EESCISSION—Continued 

A. In Gbiteral—C ontinued 

§ 401. -Restoration of status quo—p 891 

402. -Notice—p 892 

403. -Partial termination—p 893 

404. -Operation and effect—p 893 

405. -Waiver of provision—p 894 

406. Provisions for forfeiture—p 894 
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§ 1. “Contract,” “Promise,” “Agreement,” 
Etc., Defined 

a. Contract 

b. Proposal; promise 
' c. Agreement 

d Obligation 

e. Compact 

f. Miscellaneous terms, 

a. Contract 

A contract Is an agreement which creates an obliga¬ 
tion. Its essentials are competent parties, subject mat¬ 


ter, a legal consideration, mutuality of agreement, and 
mutuality of obligation. 

At common law, as distinguished from civil law, 
the noun “contracts,” in the general sense of one 
of the classes of acts or omissions of which the law 
takes cognizance, includes agreements and the in¬ 
juries resulting from their breach.^ While perhaps 
a complete and final definition of the term “con¬ 
tract” will never be formulated,2 the definition giv¬ 
en in Corpus Juris, which has been quoted and re¬ 
iterated, is that a contract is “an agreement which 
creates an obligation,”® a definition which, as stated 


1. Ga.—^Louisville, etc., It Co. v. 
Spiulcs, 30 S.E. 968, 970i 104 Ga. 

, 692. 

2. U.S.—United Transp., etc., Co. v. 
New York, etc., Transp. Line, D.C. 
N.T.. 180 F. 902, 904, affirmed 185 
P, 386, 107 C.GA. 442. 

“It is not practicable, or is it nec¬ 
essary, In a definition of contract, to 
state all the operative facts, or all 
of the legal relations that are cre¬ 
ated by such facts."—Port Huron 
Machinery Go. v. Wohlers, 221 N.W. 
843, 844. 207 Iowa 82$. 

"Contfaot" and “will" dlallngulshed 
see the C.J.S. title Wills §. 140. 
also 68 C.J. p 618 note 4S-p 619 
note 30. 

Torts . and contracts distinguished 
and compared see tho C.J.S. tftle 
Torts 99 2-4, also 62 C.J. p 109 
note 2S-P 1095 note 46, 

^Within meaning of constitutional 
provision prohibiting any state 
from passing laws impairing the 
obligation of contracts see the 
title Constitutional Law fi 843. 

3. U.S.—H. Liebes & Co. v. Klengen- 
berg, C.C.A.Cal., 23 P.2d 611, 612, 
certiorari denied Klengenberg v. 
H. Liebes & Co., 48 S.Ct 569, 277 
U.S. 606, 72 L.Bd. 1006—Vick v. 
Henry Ford & Son, C.C.A.Or., 17 
P.2d 919, 921.' 

Ala.—Solomon v. David Rothschild & 
Co., 100 So. 280, 231, 211 Ala. 313. 
quoting Corpus Juris. 

Ark.—Southern Surety Co. v. Phil¬ 
lips, 24 S.W.2d 870, 872, 181 Ark. 
14. 

Iowa.—Port Huron Machinery Co. v. 
Wohlers. 221 .N.W. 843, 844, 207 
Iowa 826. 

Md.—^Buffalo Pressed Steel Co. v. 
Kirwan, 118 A. 628. 630, 138 Md. 60, 
quoting* Corpus Juris. 

18 C.JT. p 287 note 2. 

Derivation 

"Contract" is from the Latin “con- 
traho."—McNulty v. Prentice, 25 
Barb., N.T., 204, 207. 

Other definitions 

(1) “An act which contains a per¬ 
fect obligation."—Quinn v. Shields, 


17 N.W. 437, 441. 62 Iowa 129, 49 Am. 
R. 141. 

(2) “An agreement for a valuable 
consideration to do or not to do a 
particular thing."—Terry v. Parsons, 
102 A. 986, 987, 7 Boyce, Del., 90. 

(3) “An agreement, upon sufficient 
consideration, to do or not to' do a 
particular thing.” 

U.S.—Perkins v. Haskell, C.C.a'N.J., 
31 F.2d 63, 64, ’dismissing appeal, 
D.C., Haskell v. Perkins. 28 P.2d 
222, certiorari denied 49 S.Ct 513, 
379 U.S. 872, 73 L.Bd. 1007. 

Colo.—Greater Service Homebuilders'- 
Inv. Ass'n v. Albright, 293 P. 845, 
348, 88 Colo. 146. 

Del.—^Raah v. Equitable Trust Co., 
169 A. 889, 840, 5 W.W.Harr. 139. 
Mich.—Mclnemey v. Detroit Trust 
Co., 271 N.W. 646, 647, 279 Mich. 

. 42—Thompson V. Auditor General, 
247 N.W, 860, 368, 261 Mich. 624. 
N.T.—hJ. B. Preston Co. v. Funk- 
houser, 184 N.E. 787, 738, 261 N.T. 
140, 87 A.L.R. 469, modifying 256 
N.T.S. 681, 235 App.Dlv. 200 and 
reargument denied 185 N.E. 772, 
261 N.T. 639, affirmed Funkhouser 
V. J. B. Preston Co., 54 S.Ct. 134, 
290 U.S. 163, 78 L,Ed. 243. 

N.C.—Belk’s Department Store of 
New Bern, N. C., v. George Wash¬ 
ington Fire Ins. Co., 180 S.E. 63, 
65, 208 N*C. 267—N. & W. Overall 
Co. v. Holmes, 119 S.B. 817, 818, 
186 N.C. 428—Attorney-General v. 
Charlotte Bank, 67 N.C. 287, 293. 

18 C.J. p 287 note 2 [a] (3). 

(4) “An agreement between two 
parties upon valid consideration to 
do or not to do a particular thing."— 
Starkey y. Minneapolis, 19 Minn. 203, 
205. 

(6) “An agreement between two or 
more persons, upon sufficient consid¬ 
eration, to do or not to do a particu¬ 
lar thing.” 

Ark.—Ashton Glassell Co. v. Mans¬ 
field Lumber Co., 89 S.W.2d 824, 
826, 183 Ark. 895. 

Del.—Palmer v. Lodge, 109 A. 126, 
127, 7 Boyce 687—Warrington v. 
Reese, 108 A. 83, 7 Boyce 390. | 
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Ga.—Douglass v. W. L. Williams Art 

Co., 85 S.E. 993, 143 Ga. 846. 

Kan.—Railsback v. Barnes, 208 P. 

687, 688, 110 Kan. 220. 

18 C.J. p 387 note 2 [a] (8). 

(6) “An agreement between two or 
more parties, competent for that pur¬ 
pose, upon a sufficient consideration, 
to do or not to do a particular thing, 
which lawfully may be done or omit¬ 
ted."—Smith v. Martin, 185 P. 236, 
238, 94 Or. 132—^Feenaughty v. Beall, 
178 P. 600, 602, 91 Or. 654. 

(7) An agreement between two or 
more parties, the preliminary step In 
making of which is the ofter by one 
and the acceptance by other, in which 
the minds of the two parties meet and 
concur in the understanding of the 
terms,—Lee v. Travelers’ Ins. Co. of 
Hartford, Conn., 176 S.E. 429, 433,173 
S.C. 186. 

(8) “An agreement between partlea 
whereby one of them acquires a right 
to an act by the other, and the other 
assumes an obligatioa to perform 
that act.”—Skelly v. Bristol Sav. 
Bank, 26 A. 474. 476, 63 Conn. 88, 88 
Am.S.R. 340, 19 L.R.A. 599. 

(9) “The agreement of two minds 
—the coming together of two minds 
on a thing done or to be done.”— 
Belk’s Department Store of New 
Bern, N. C. V. George Washington 
Fire Ins. Co., 180 S.E. 63. 65, 208 N. 
C. 267—N. & W. Overall Co. v. 
Holmes, 119 S.B. 817, 818, 196 N.C. 
438—McNeill v. Durham, etc., R. Co., 
47 S.B. 766, 135 N.C. 682, 687, 67 L. 
R.A. 227. 

(10) "A concurrence of minds of 
two or more persona.”—Belk’s De¬ 
partment Store of New Bern, N. C. 
V. George Washington Fire Ins. Co.,, 
supra. 

. (11) “A deliberate engagement be¬ 
tween competent parties to do or ab¬ 
stain from doing some act for a suf¬ 
ficient consideration. The word 
’competent,’ as used in this definition 
. . . means that both of the par¬ 
ties to the agreement, at the time- 
It was made, were sane.”—Smith 
ThomblU, Tex.Com.App., 25 S.W.2d 
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in Corpus Juris, would seem to embody all of the 
essential elements of a legal contract, enumerated 
as being: (1) Parties competent to contract, infra 
§ 25 et seq. (2) A subject matter, infra § 29. (3) 
A legal consideration, infra § 70 et seq. (4) Mutu¬ 
ality of agreement, infra § 31 et seq. (5) Mutuali¬ 
ty of obligation infra § 100 et seq.^ In its full and 
more liberal significance, it comprises every descrip¬ 
tion of agreements, obligations, or legal ties, where¬ 
by one party binds himself, or becomes bound, ex¬ 
pressly or impliedly, to pay a sum of money, or per¬ 
form or omit to do a certain act,® and so includes 


records, specialties, and simple or parol contracts, 
but it is usually employed to designate specialties or 
simple contracts.® The word “contract” is broad 
enough to include contracts both in writing and by 
parol.7 While it is said that there is no difference 
between “contract” and “agreement,”® “agree¬ 
ment” is ill some respects a wider term;® many 
agreements do not produce any legal effect on the 
relations of the parties, and to amount to a contract, 
the agreement must be of a nature to produce a 
binding result on the mutual relations of the par- 
ties.i® “Contract'^ also is to be distinguished from 


697, 699, affirming. CivApp.. 12 S.W. 
2d 626, and reversed on other 
^unda, Com.App., 84 S.W.2d 803— 
18 aj. p 287 note 2 [a] (9). 

(12) "A drawing together of minds 
until they meet and an agreement la 
made to do or not to do some par* 
tlculax thing." 

Gfa.—^Western "Dnlon Tel. Co. v. Tay¬ 
lor, 11 S.IL 896. 897, 84 Qa. 408, 8 
L.R.A. 189. 

N.Y.—^McCoun v. New York Cent., 
etc., B. Co., 60 N.Y. 176, 180—Pur- 
ber V. McCarthy, 7 N.Y.8. 618, 614, 
64 Hun 485. 

(18) "A meeting of the minds of 
the contracting parties, knowingly 
and underatandingly entered into." 
Cal.—^Loma Prleta Lumber Co. v. 
Hinton, 108 P. 528, 12 Cal.App. 766, 

, 771. ■ ' I 

Mo.—Windsor v. International Life 
ln& Co., 29 S.W.2d m2. 1116, 826 
Mo, 772. 

(14) "An obligation enforceable by 
law to do something."—^Zanea v. Le¬ 
high Valley Transit Co., D.C.Pa., 41 
F.2d 662, 558, withdrawing 37 r.2d 
881. and affirmed, C.C.A.. Lehigh Val¬ 
ley Transit Co. v. Zanea, 46. F.2d 848, 
certiorari denied 62 S.Ct 8, 284 U.S. 
619, 76 L.B‘d. 628. 

(16) "A promlae for breach of 
which the law gives a remedy, or 
recHignizes as existing a legal duty." 
lowdL—^Port Huron Machinery Co. v. 
Wohlers. 221 N.W. 843, 844. 207 
Iowa 826. 

Fn.w- —Greiner v. Ghrelner, 293 P. 769, 
762, 181 Han. 760. - 

(16) "A promise or a set of 
promises for the breach of which the 
law gives a remedy, or the perform¬ 
ance of which the law in some way 
recognises as a duty."—Helium v. 
Browning's Adm'r, 21 S.W.2d 469, 
468, 281 Hy. 808, quoting Restatement 
of the Law of Contracts S 1. 

(17) "A pronxlse, or set of prom¬ 
ises, to which the law attaches legal 
obligation."—^Delaney v. Farmers 
State Bank in Merkel, Tex.Clv.App., 
115 8.W.2d 786, 740, error granted. 

(18) "The thing upon which two 
or more people agrea"—Southern R. 


Co. V. Huntsville Lumber Co., 67 So. 
695, 696, 191 Ala. 838. 

(19) "Where one party, for a suf- 
flcieqt consideration, offers to do orl 
not to do a particular thing, and 
there must be an acceptance by the 
other party of that offer, and this 
offer and acceptance must be equally 
binding upon both parties to the 
agreement, and must be to do a par¬ 
ticular thing.”—^Warrington v. Reese, 
108 A. 88. 7 Boyce, DeL, 890. 

(20) A contract is an obligation at¬ 
tached by mere force of law to cer¬ 
tain acts, usually words, which ordi¬ 
narily . accompany and represent a 
known Intent—C. H. Pope & Co. v. 
Bibb Mfg. Co., C.C.A-N.Y., 290 P. 686, 
affirming. D.d, 290 F. 681. 

; (21) Additional definitions see IS 
(CJ. p 237 note 2 [a] (1), (4), (6), 
(10)-(18). (20)-(38). (26)-(27), (29), 
(SO). 

natatory definition 
Ga.—Helmer v. Helmer, 126 S.B. 849, 
862, 169 Ga. 876, 37 A.L.R. 1187— 
Western Union Tel. Co. v» Taylor, 
11 as. 396. 399, 84 Ga. 408, 8 L.R. 
A. 189. 

13 C.J. p 287 note i [b] (2). 

^ U.a—SL Llebes & Co. v. Klengen- 
berg, C.CJLCal., 28 F.2d 611, cer¬ 
tiorari denied Klengenberg v. H. 
Llebes & Co.. 48 S.Ct 669, 277 U.S. 
696, 72 L.Bd. 1006—Vick v. Henry 
Ford & Son, C.C.A.Or.. 17 F.2d 919. 
Arlz.—Employers’ Liability Assur. 
Corporation v. Frost, 62 P.2d 320, 
822, 48 Ariz. 402, quoting Coxpu 
giuls. 

Ark.—Southern Surety Co. v. Phil¬ 
lips, 24 S.W.2d 870, 181 Ark. 14. 
Kan.—State v. Barker, 4 Kan. 879, 
386, 96 Am.D. 175. 

Mich,—Johnson v. Douglas, 274 N.W. 
780, 784, 281 Mich. 247—Mclnerney 
V. Detroit Trust Co., 271 N.W. 646, 
646, 279 Mich. 42. 

Mo.—Gillen v. Bayfield, 46 S.W.2d 
671, 574, 829 Mo. 681, quoting Ooz- 
pns Juris. 

! qthei statements of essentlsas 
Del.—Stuckert v. Cann, 111 A. 696, 

I 697, I W.W.Harr. 129. 

Ohio.—Local Telephone Co. v. Cran- 
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berry Mut Telephone Co., 188 N.E. 
627, 529, 102 Ohio. Bt 624. 

Okl.—Smalley v. Bond, 218 P. 613, 
616. 92 Okl. 178—Hart-Parr Co. v. 
Brockrelde. 188 P. 118, 114, 77 Okl, 
277, citing Corpus Juris. 

Va.—^Adams v. Hazen, 96 S.H. 741, 
744, 123 Va. 804. 

Wash.—^Legal Adjustment Bureau v. 
West Coast Const. Ck)., 298 P. 429, 
432. 162 Wash. 260. 

W.Va.—^Virginian Export Coal Co. v. 
Rowland Land Co., 131 S.E. 263, 
282, 100 W.Va. 669. 

Wis.—Briggs V. Miller. 186 N.W. 168, 
164, 176 Wls. 821. 

13 aJ. p 288 note 7 [a] (1), (S)~(9), 
[b]. 

5. Ark.—Woodruff v. State, 8 Ark. 
286. 

Iowa.—Quinn v. Shields, 17 N.W. 437, 
442, 62 Iowa 129, 49 Am.R. 141. 

6. Tex.—^Pelham v. State, 30 Tex, 
422. 

Vt.—Sawyer v. Vilas, 19 Vt 48. 
Simple or parol contracts defined see 
infra S 10. 

Specialty defined see Infra $ 10> 

7. Ky.—^Frankfort Modes Glass 

Works V. Arhogast, 145 S.W. 1122, 
1124, 148 Ky. 4. 

Miss.—Musgrove v. Jackson, 59 Miss. 
890, 892. 

18 C.J. p 246 note 96. 

Oral oontract and written contract 
defined see infra S 9. 

8. Ga.—Doiiglass v. W. L. Williams 
Art Co., 86 S.E. 993, 148 Ga. 846. 

Mo.—^Michael v. Kennedy, 148 ELW. 

988, 166 MO.APP. 462, 466. 

2 C.J. p 980 note 26. 

fti Me.—^Portland Termiztal Co. v. 
Boston & M. R. R., 144 A. 890, 398, 
127 Me. 428, quoting 1 Wllllston, 
Contracts, p 2 > 2. 

10. Ky.—^Tucker v. Sheeran, 160 S. 

W. 176, 178, 155 Ky. 670. 

Character determined by effect of 
terms 

The character of an Instrument is 
not determined by the name given It, 
nor by the definitions contained 
therein, but by the general legal ef¬ 
fect of Its terms.—^Holdren v. Peter¬ 
son, Arlz., 82 P.2d 1096. 
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“arrangement ”11 There is a well-recogniaed dis¬ 
tinction between the contract itself and its obliga¬ 
tion, in that the contract is the agreement of the 
parties, whereas the obligation is the remedy which 
the law affords for its enforcement.i^ “Contract” 
and “compact” are convertible and synonymous 
terms.i3 

In a different sense, while the term is sometimes 
used as meaning the writing by which the agreement 
is evidenced,!^ the writing is not the contract, but 
written evidence of iti^—there may be a contract, 
although there is no writing evidencing it.i® 

In the civil law, the definition of a contract does 
not differ materially from the common-law defini¬ 
tion, and a “contract” has been defined as an agree¬ 
ment made by the consent of the contracting par¬ 
ties, in reference to a definite object which may be 
the subject thereof, for such consideration as may 
be established, to do or refrain from doing an act 
specified.!^ 

As a verb, “to contract” means to make an agrec- 
mcnt.i8 In the past tense, “contracted” means ar¬ 
ranged for, or disposed of, by contract.i® 

b. Proposal; Promise | 

In contracts, a proposal arises when one person offers 


17 c.j.a 

to do or refrain from doing anything If the other person 
assents. A promise Is a declaration of intention to do or 
refrain from doing something assented to by the other- 
person; an accepted proposal. 

Proposal, in the law of contracts, arises when one 
person signifies to another his willingness to do or 
to abstain from doing anything, with a view to ob¬ 
taining the assent of that other to such act or ab- 
• stinence.20 

The Corpus Juris definition of "promise” in the 
law of contracts, which has been quoted by the 
courts, is that a promise is the declaration by any 
person of his intention to do, or to forbear from 
anything at the request, or for the use, of another. 
A proposal when accepted becomes a promise.21' 
Specific words arc not required to constitute tlie 
promise, and it may be inferred without the use of 
the word “promise.”22 While a promise has been 
said to be a contract, a pact, or an agreement,^3 and,, 
in a loose, incorrect sense, synonymous with “agree¬ 
ment,”2* it is distinguishable from “imdertaking.”25. 

c. Agreement 

In the contract sense, “agreement’’ Is the expression 
of parties of a common intention to affect their legal 
relations. It Is synonymous with “compact’’ and’“under¬ 
taking,’’ and diitifigulshable from “arrangement." 


11. WaBh.—Boyle v. Great Northern 
R. Co., 48 P. 344, 345, 13 Wash. 383. 
13. S.C.—Moore v. Holland, 16 S.C. 
15, 39. 

18. Md.—CheBapeake, etc., Canal Co. 
y. Baltimore, etc., R. Co., 4 Gill & 
J. 1. ISO. 

12 GJ. p 217 note 78 [a]. 

14h Minn.—Starkey v. Minneapolis, 
19 Minn. 203. 

15. Ala.—Southern R. Co. v. Hunts¬ 
ville Lumber Co.. 67 So. 695, 191 
Ala. 333, 337. 

La.—Erwin v. Kentucky Bank, 5 La. 
Ann. 1. 

Mo.—Bailey v. Jamestown School 
Dlst No. 11, Moniteau County, 
App., 77 S.W.2d 1017—Edwards v. 
School BIst No. 73 of Christian 
County, 297 aW. 1001, 1002, 231 
Mo.App. 47, citing Ooxima Juris. 
N.T.—Wawraonek v. Central Hudson 
Gas & Electric Corporation, 12 N. 
E.2d 525, 529, 276 N.T. 412, revers¬ 
ing 281 N.Y.a 430, 245 App.Dlv. 
830. 

16l N.T.—Pierson v. Townsend, 2 
Hill 560. 

17. Porto Rlcb.—Quenedo v. Pino, 
16 Porto Rico 669, 672. 

18 C.J. p 239 note 8. 

IB. Neb.—Leman v. Chlpman, 117 N. 
W. 885. 82 Neb. 292. 296. 

1». Century D. 

IS GJ. p 211 note 44. 


2a Tex.—Williams v. Rogan, 59 
Tex 438, 440. 

21. Ala.—Solomon v. - David Roths-’ 
child & Co., 100 So. 230, 231, .211 
Ala. 313, quoting Oorptu Juris. 
Ark.-Louisiana Oil Refining Corpo¬ 
ration V. Scroggins, 74 S.W.2d 971, 
,973. 189 Ark. 707. 

Conn,—^Plnlay v. Swirsky, fsi A. 420, 
423, 103 Conn. 624. 

N.C.—Beck V. WWklns-Ricks Co., HD 
S.E, 236,' 23$, 186 N.G 210, cltlilg 

Corpus Juris. 

Tex—Williams v, Rogan, 59 Tex 488, 
440. 

Other deflnltions 

(1) “A declaration, verbal or writ¬ 
ten, made by one person to another, 
for a good or valuable consideration, 
by which the promisor binds himself 
to do or forbear some act, and gives 
to the promisee a legal right to de¬ 
mand and enforce fulflllment."—U. 
S. V. Baltic Mills-Co., Conn., 124 P. 
88, 39, 69 GGA. 568—60 GJ. p 716 
note 48. 

(2) “A declaration, verbal or writ¬ 
ten, made by one person to another, 
for a good or valuable consideration, 
In the nature of a covenant, by which 
the promisor hinds himself to do or 
forbear some act and gives to the 
promisee a legal right to demand and 
enforce a fulflllment.’*—Davis & Ran¬ 
kin Bldg. & Mfg, Co. V. Dix, C.GMo., 
64 P. 406, 414, quoting Black L.D. 

(3) The obligation assumed under 


an agreement between parties, wherei 
by one of them acquires a right to 
an act by the other, and the dtlier < 
assumes an obligation^ to perform 
that act.—Skelly v. Bristol Sav. Bank, 
26 A. 474, 476, 63 Conn. 83, 38 Am.S. 
R. 340, 19 L.R.A. 699. 

(4) ‘“We must recollect that there 
is nothing technical ... In the 
word promise. It Is a word In free 
and common use. I consider that any 
writing, signed by A and addressed 
or given to B, by which the writer 
declares his willingness, ‘ assent, or 
Intention to pay B a certain sum of 
money, is a promise to , pay that 
sum, whatever be the form of words 
in which It Is clothed."—^Richitiond 
Engineering & Mfg.’ Corporation v. 
Loth. 116 S.E. 774, 786, 136 Va. 110 
—Colgln V. Henley, 6 Leigh 85, 94, 83 
Va 86, 94. 

82. Ark.—Louisiana Oil Refining 
Corporation v. Scroggins; 74 S.W. 

2d 971, 978, 189 Ark. 707. 
sa Colo.—Dennison v. Barney, 113 
P. 619, 621, 49 Colo. 442. 

Conn.—Sage v, Wilcox 6 Conn, 81, 86, 
90. 

84, Conn.H3ajo v. Wilcox supra. 

2 GJ. p 980 note 24. 

85k Colo.—Dennison v. Barney, 113 
P, 619, 621, 49 Colo. 442. 

« ‘TTudextaUag’ is, perhapx strong* 
ex, for It implies 'entering into stipu¬ 
lations.’ ’’-Dennison . v. Barney, su¬ 
pra ' 
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^‘Agreement/’ in the law of contracts, has a well- 
defined legal meaning,26 being the expression by two 
or more persons of a common intention to aifect 
their legal relations it consists in their being of 
the same mind and ‘intention concerning the matter 
agreed on.28 It connotes a mutual obligation,26 the 
closing of a bargain.®^ Like many other words, it 
is sometimes restricted or limited' by the subject 
of its application.^! As has been stated, while it is 
distinguishable from "contract," it is sometimes used 
as synonymous with such term, and in this sense 
of a binding result on the mutual relations of the 
parties; it differs from the agreement of a bench 
of judges or of a board of directors which has no 
reference to the relations of the judges or the direc¬ 
tors one to another.22 Likewise, as has been seen, 
it is sometimes used as synonymous with "prom¬ 
ise," and also with "undertaking."63 Except in the 


sense that “compact” is generally used with refer¬ 
ence to more formal and serious engagements than 
is usually implied in the term "agreement,” the 
terms are synonymous.64 The word "arrangement,” 
when taken by itself, has a signification different 
from “agreement.”35 

d. Obligation 

Obligation of contract Is the legal duty Imposed of 
performance of the undertaking. 

The duty imposed by law on the parties to a con¬ 
tract to perform their undertaking constitutes the 
obligation of the contract.* 6 It arises either from 
the consent of the person obligated, or by reason of 
public policy.*^ The existence of such an obligation 
is essential to the existence of a contract,®* but, as 
heretofore stated, it is distinguishable from the 
contract itself. 


06. Ala.—^Mass v. Winston, 118 So. 

739, 740, 218 Ala. 864. 

“Agreement" In general sense defined 
see Agreement 8 C.J.S. p 856. 
"Agreement" within statutory prohi¬ 
bition of agreements by entrymen 
on public lands, by terras of which 
the title acquired shall inure In 
whole or part to any person except 
himself, see the C.J.S. title Public 
Lands 8 226, also 60 CJ. p 1180 
note 62 [a], [b]. 

V7. Ark.—Southern Surety Co. v. 
Phillips, 24 S.W.2d 870, 872. 181 
Ark. 14. 

Ky.—Dixie P. Ins. Co. v. Wallace. 166 
S.W. 140, 142, 168 Ky. 677, AnmCas, 
1916C 409.' 

Md.—Buffalo Pressed Steel Co. v. 
Eirwan, 113 A. 628, 630, 188 Md. 
60. 

Ark.—Southern Surety Co. v. 
Phillips, 24 S,W.2d 870, 872, 181 
Ark. 14. 

Ky.—Tucker y. Sheeran, 160 S.W. 176, 
166 Ky. 670, 672—Dixie P. Ins. Co*. 
V. Wallace, 156 S.W. 140, 142, 168 
Ky. 677, 679, Ann.Ca8.1916C 409. 
OthM deflnitlou 

(1) "A coming together of parties 
in opinion or determination; the 
union of two or more minds in a 
thing done or to bl done; a mutual 
assent to do a thing."—Carter v. 
Prairie Oil, etc., Co., 160 P. 819, 822, 
58 OkL 865. 

(2) "A concord of understanding 
and intention between two or more 
parties, with respect to the effect up¬ 
on their relative rights and duties, 
of certain past or future facts or 
performances."—Rocha y. Hulen, 44 
P.2d 478, 482, 6 Cal.App.2d 245, quot¬ 
ing Corpus Juts. 

(8) "Concurrence of two minds on 
object and consideration of contract" 
—Plgglns y. Life & Casualty Ins. Co. 
of Tennessee, La,App„ 151 So. 129, 
180. 


(4) "A mutual assent of the par¬ 
ties to certain contract terms."— 
Maas y. Winston. 118 So. 789, 740. 218 
Ala. 864. 

(6) "An expression by two or more 
persons of assent In regard to some 
present or future performance by one 
or more of them."—^Portland Ter¬ 
minal Co. y. Boston & M. B. R., 144 
A 890, 393, 127 Me. 428. quoting 1 
WUliston Contr. p 2 9 2. ■ 

(6) "Assent of two minds to same 
thing." 

Pa.—^Alcorn Combustion Co. y. M. W. 
Kellogg Co., 166 A 862, 811 Pa. 
270—In re Nimlet’s Estate, 149 A 
668, 660, 299 Pa. 859—^Richardson 
y. Clements, 89 Pa. 503, 605, 83 
Am.R. 784. 

Tex.—Farmers’ State Bank & Trust 
Co. V. Gorman Home Refinery, Com. 
App., 3 S.W.2d 65, 66, affirming, 
Cly,App., 273 S.W. 694. 

(7) “The consent of two or more 
persons concurring respecting the 
transmission of some property, right, 
or benefits, with the view of con¬ 
tracting an obligation.” 

.Cal.—Rocha y. Hulen, 44 P.2d 478, 
482, 6 Cal.App.2d 246, quoting Cox- 
pus Xuls. 

Hawaii.—Parker v. Cartwright, 7 Ha¬ 
waii 696. 608. 

Wls.—Hodson v. Carter, 8 Finn. 312, 
216, 8 Chandl. 234. 

(8) “The meeting of the minds- of 
the parties to the contract in the 
same intention."—Stuckert v. Cann, 
111 A 696, 697, 1 W.W.Harr.DeL, 129. 

SB, Cal.—Rocha v. Hulen, 44 P.2d 
478, 482, 6 CaLApp.2d 245, quoting 
Corpus Juris. 

N.T.—Moran v. Standard Oil Co., 105 
N.B. 217, 220, 211 N.Y. 187—Davis 
V. Prank, 169 N.T.S. 482, 483, 102 
Mlsc. 688—Dlxey v. Al. H. Woods 
1 Productions Co.. 161 N.T.S. 224, 

' 226, 88 Mlsc. 606. 
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Or.-Kombrodt v. Equitable Trust 
Co., 2 P.2d 236, 287, 137 Or. 886. 

30l Mich.—Gonte v. Rosenberg, 191 
N.W. 198, 200, 221 Mich. 283. 

31. Conn.—Sage v. Wilcox, 6 Conn. 
81. 86. 

32. Ky.—Tucker v. Sheeran, 160 S. 
W. 176, 178, 155 Ky. 670. 

33. Conn.—Sage v. Wilcox, 6 Conn. 
81, 90. 

34. U.S.—^Virginia v. Tennessee, 13 
S.Ct 728, 784, 148 U.S. 608, 87 L-Ed. 
637. 

36ii Wash.—Boyle v. Great Northern 
R. Co., 48 P. 344, 846, 13 Wash. 888. 
33. Pla.—^Fulghum y. State, 109 So. 

644, 92 Pla. 662. 

18 CJ. p 239 note 17. 

“Obligation," in constitutional prohi¬ 
bition of laws impairing the obli¬ 
gation of contracts see the C.J.S. 
title Cozistltutional Law 9 352. 

97. Iowa.—^Pajmsworth v. Hazelett, 
199 N.W. 410, 197 Iowa 1867, 88 A 
L.R. 814. , 

38. Pla.—State v. Lehman, 181 So. 
538, 100 Pla. 1813. 

Mo.—Clark v. Grand Lodge of Broth¬ 
erhood of Railroad Trainmen, 43 S. 
W.2d 404, 828 Mo. 1084, 88 AL.R. 
160. 

S.C.—Hydrlck v. Hydriok. 141 S.R 
156, 142 S.C. 631. 

"Oertala test of this [that the con¬ 
tract in suit did not exist] is that 
no action could have been brought 
upon it"—United Transp. & Lighter¬ 
age Co. v. New York & Baltimore 
Transp. Line. D.C.N.Y., 180 F. 902, af¬ 
firmed 185 F. 886. 107 C.C.A 442. 

Contract consists not only of stip¬ 
ulations which the parties have ex¬ 
pressed in words, but also of the ob¬ 
ligations that are reasonably implied 
as concomitants of those stlpulatl 9 ns. 
-Bloomfield y. New York, etc., Tel. 
Co., 62 A 240, 68 N.J.Law 207. 
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e. Oonpacl; 

Compactf In contract law, Is a formal mutual agree* 
ment of parties, giving to each a reciprocal right. 

A compact, in the law of contracts, is an agree¬ 
ment or contract usually of the more formal or 
solemn kind,*® that is, a mutual consent of the 
minds of the parties concerned, respecting some 
property or right that is the object of the stipula¬ 
tion, or something that is to be done or forborne; 
a transaction between two or more persons, in which 
each party comes under an obligation to the other, 
and each reciprocally acquires a right to whatever 
is promised or stipulated by the other.^® “Compact” 
and “contract” are used as convertible or synony¬ 
mous terms, as heretofore stated. 

i. MiscellaiLeoTis Tenns 

"Contractor” connotes either both parties to a con* 
;tract or the party undertaking to do something for an* 
other. "Subcontractor” Is one who contracts with one 
aiready under contract as to the matter. "Promisor” Is 
one who makes a proposal. "Promisee” is one who ac* 
cepts a proposal. 

Contractor. While, in a strict sense, both parties 
to a contract are contractors,^^ and in a narrow 
sense, a contractor is a person who contracts with 
another,^® the term has acquired a specific meaning 
as applied to a business,^* and, in a general sense, 
a contractor is one who enters into a contract to do 
special work for another, according to price, specifi¬ 
cations, and terms agreed on.^^ 

Subcontractor is one who has entered into a con¬ 
tract, express or implied, for the performance of 
an act with a person who has already contracted for 


its performance;^* a person whose relation to the 
principal contractor is substantially the same as to 
a part of the work as the latter’s relation is to the 
proprietor;^® literally, one who agrees with anoth¬ 
er to perform a part or all of the obligation which 
the second party owes by contract to a third par- 

ty.^7 

"Pfowwo/’ in the law of contracts is the person 
making the proposal.^* 

"Promisee** in the law of contracts is the person 
accepting the proposal.^® 

Other terms in the law of contracts are defined 
elsewhere in this title, such as “acceptance,” see in¬ 
fra § 39, “condition precedent,” see infra § 338, 
“condition subsequent,” see infra § 339, “concurrent 
promises,” see infra § 98, "consideration,” see infra 
§ 70, “dependent covenants and stipulations,” see in¬ 
fra § 344, “duress,” see infra § 168, “exception,” see 
infra § 343, “fraud,” see infra § 153, “independent 
covenants or stipulations,” see infra § 344, “mis¬ 
take,” see infra § 134, “mistake of fact,” see infra 
§ 134, “offer,” see infra § 36, provi.so,” see infra 
§ 343, “public policy,” see infra § 211, “suspensive 
condition,” see infra § 340, “unconscionable con¬ 
tract,” see infra § 128, “undue influence,” sec infra 
§^180, and “warranty,” see infra § 342. 

§ 2. Particular Kinds of Contracts Defined 
and Distinguished 

There are many classes of contract, the principal 
ones being express or implied, bilateral and unilateral, 
executed and executory, and written or oral. 


39. BurrUl L-D. 

"Compact” In the sense oJ treaty see 
the C.jr.S. title Treaties § 1, also 6S 
CJ. p 826 note 11, p 827 notes 20- 
22, and 12 C.J. p 217 note 76. 

40. Md.—Chesapeake, etc., Canal Co. 
V. Baltimore, etc., R. Co.. 4 Gill & 
J. 1, 129. 

Other deflaltiou 

"A contract or engagement between 
the individuals ot a community.”— 
Burrlll L.D. 

41. Cal.—Chapman v. Sldwarde, 24 
P.2d 211, 218, 188 Cal.App. 72— 
Gross V. Hazeltlne. 290 P. 678, 676. 
107 CalApp. 446. 

Mich.—Chase v. Clinton County, 217 
N.W. 666. 667. 241 Mich. 478. 
N.T.—McNulty Bros. v. Offerman, 
116 N.B. 776, 221 N.T. 98, 104. 
Tex.—Evans v. Bryant, 01v.App., 29 
8.W.2d 484, 487, quoting Corpus Ju¬ 
ris—Overstreet V. McClelland, Civ. 
App., 13 S.W.2d 990, 991, quoting 
Corpus Juda, 

18 C.J. p 211 note 66. 

Contractor In the law of building 
contracts defined see infra i 11. 


40. N.J.—Prlby v. Lee, 191 A. 106, 
106, 16 N.J.Misc. 292. 

Other deflultions 

Cal.—Chapman v. Edwards, 24 P.2d 
211, 218, 138 CaLApp. 72. < 

Okl.—Myers Mining & Milling Co. v. 
Tennant, 49 P*2d 708, 707, 174 Okl. 
16. 

Tex.—Overstreet v. McClelland, Civ. 
App., 18 S.W.2d 990, 991, quoting 
Corpus Juris. 

Wis.—^Parmer vl St Croix Power Co., 
, 93 N.W. 880,'117 Wis. 76, 87, 98 
Am.S.R. 914. 

4a U.S.—Arthur v. G. W. Parsons 
Co., Ohio. 224 F, 47, 61, 189 C.e.A. 
611. 

44i Mich.—Chase v. Clinton County, 
217 N.W. 686, 667, 241 Mlch. 478. 
Okl.—Standard Accident Ins. Co. v. 
Basolo, 68 P.2d 804, 80&—Myers 
Mining & Milling Co. v. Tennant 
49 P.2d 706, 707, 174 OkL 16. 
Tex.—Overstreet v. McClelland, Civ. 
App., 18 S.W.2d 990, 991, quoting 
Corpus Juris, 

18 C.J. p 211 notes 60-6L 
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4a N.J.—Mittan V. O’Rourke, 178 
A. 797, 798, 116 N.J.Law 177—Ger¬ 
ber V. Sherman, 191 A. 285, 286, 16 
N.J.MIBC. 292—Prlby v. Lee, 191 A 
106, 106, 15 N.J.Misc. 292. 
definltloix 

"One ufho contracts for the prin¬ 
cipal contractor.”—Central Trust Co. 
V. Richmond, N., I, & B. R. Co., C-Cl 
Ky., 64 P. 728, 724. 

Subcontractor In the law of building 
contracts doflnc|)[ see Infra fi 11. 

46. Wis.—Marks Broa Co. v. Goos- 
sen, 222 N.W. 818, 820, 197 Wis. 
662. 

47. Cal—Hihn-Hamraond Lumber 
Co. V. Blsom, 164 P. 12, 14, 171 Cal 
670, Aim.Cas.l917C 798. 

deflnltioiui 

Ky.—Grigsby v. Lexington & B. Ry. 

Co., 168 S.W. 232, 288, 162 Ky. 164. 
Wla—Parmer v. St Croix Power Co., 
98 N.W. 830, 834, 117 Wis. 76, 98 
Am.B.R. 914. 

60 C.J. p 670 note 96. 

4a Tex.—WUllama v. Rogan, 69 
, Tex. 488, 440. 

4a Tex.—WilUams v. Rogan, supra. 
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Contracts may be express or implied,5® sometimes 
classified as express, implied, or constructive con¬ 
tracts bilateral or unilateral, defined in § 8; 
executed or,executory, defined in § 7; written or 
oral,52 defined in § ,9; and, as defined in § 10, ac¬ 
cessory, aleatory, commutative, conditional and un¬ 
conditional, contracts of record, fiduciary, gratui¬ 
tous, literal, maritime, mixed, nominate, obligatory, 
personal, principal, public and private, simple or 
parol, contracts by specialty, special, stipulation, 
substitute, and void and voidable. Building or 
working contracts are defined infra § 11. 

§ 3. -Express Contracts 

An express contract Is one the terms of which are 
declared by the parties, either orally or In writing, 
at the time it Is made. It may be under seal, that la, 
a specialty, or by parol. Implied contract Is distinguish¬ 
able In the mode of proof, but not in legal effect. 


The Corpus Juris definition of an express^ con¬ 
tract, which has been quoted in the decisions, is 
that it is one where the intention of the parties and 
the terms of the agreement are declared or express¬ 
ed by the parties, in writing or orally, at the time it 
is entered into.58 It is an express contract, al¬ 
though some of its terms are dependent on the hap¬ 
pening of a future event,or although consummat¬ 
ed by an agent.55. 

Express contracts are properly divided into two 
classes, contracts under seal or specialties, and con¬ 
tracts by parol.5* An express contract may or may 
not be a special contract.®"^ 

Distinguished from implied contract. The dis¬ 
tinction between an express and implied contract 
is that when there is an actual promise, a contract 
is said to be express; when there is no actual prom- 


SOb Ala.—state Savings & Loan Co. 
V. State Mortg. Co., App., 162 So. 
257, certiorari denied 162 So. 269, 
228 Ala. 88. 

Cal.—Boomer v. Muir, App., 24 P.2d 
570, 578—^Dunham, Carrlgan & Hay¬ 
den Co. V. Therraoid Rubber Co., 
258 P. 668, 664, 84 Cal.App. 669. 
Del.—Palmer v. Lodge, 109 A. 125, 7 
Boyce 587—^Terry v. Parsons, 102 
A. 986, 7 Boyce 90—Jones v. Tuck¬ 
er. 84 A. 1012, 8 Boyce 422. 

Oa.—Western Union TeL Co. v. Tay¬ 
lor, 11 an. 896, 897, 84 Ga. 408. 
Kan.—Hyland v. Dewey, 78 P.2d 1038, 
1040, 146 Kan. 797—Rains v. Wel¬ 
ler, 166 F. 235, 236, 101 Kan. 294, 
L.R.A,1917F 671. 

Mich,-Mclnerney v. Detroit Trust 
Co., 271 N.W. 546, 547, 279 Mich. 42. 
Minn.—^Zleve v. Holstad Coffee Co., 
270 N.W. 681, 688, 198 Minn. 580— 
McArdle v. Williams, 258 N.W. 818, 
820, 193 Minn. 488. 

Miss.—Musgrove v. Jackson, 69 Miss. 
390, 892. 

N.T.—McCoun v. New York Cent., 
etc., R Co., 60 N.T. 176, 180—Wick¬ 
ham V. Weil, 17 N.T.S. 618. 

Ohio.—Higbee Co. v. Crum, 160 N.B. 

866, 866. 27 Ohio App. 107. 

OkL—tinman v. Stephenson, 40 P.2d 
1107, 170 OkL 648. 

Pa.—Caffroth v. Somerset Co., 19 Pa, 
Co. 354, 868. 

Tex—Miller v. Miller, ClvApp., 292 
S.W. 917, 918—First Nat. Bank v. 
Shaw. Civ.App., 260 B.W. 309, 311. 
Tt—^Bergeron v. Jackson, 108 A 912, 
914, 94 Vt 91. 

2 C.J. p 981 note SO. 

dnaal l loatlon oxltloliea 
"These terms do not danote differ¬ 
ent kinds of contracts, bilt have ref¬ 
erence to the evidence by which the 
agreement between the parties is 
shown."-Skelly v. Bristol Bav. Bank, 
26 A 474, 476, 68 Conn. 88, 88 Am.S. 
R. 340, 19 L.R.A 699. 


Express contract defined see infra S 
3. 

Implied contracts defliied see Infra S8 
4-6, 

61. Mont—French v. Lewis & Clark 
County, 288 P. 466, 457, 87 Mont 
443—Schaeffer v. Miller, 109 P. 
970, 972, 41 Mont 417, 137 Am.S.R. 
746. 

Pa.—Graham v. Cummings, 57 A 948, 
949, 208 Pa. 516—Hertzog v. Hert- 
zog, 29 Pa. 466. 

6& U.S.—Wharton v. Wise, Va., 14 
S.Ct 783, 786, 163 U.S. 165, 38 L. 
Ed. 669. 

2 C.J. p 981 note 31 [a]—13 C.J. p 246 
note 96. 

53. U.S.—Stipp V. Doran, CC-APa., 
18 F.2d 88, 84—Curved Electrotype 
Plate Co. of N. Y. v. U. S., 50 Ct 
Cl. 258, 266. 

Ala—State Savings & Loan Co. v. 
State Mortg. Co., App., 152 So. 257, 
certiorari denied 152 So. 269, 228 
Ala 88. 

Ark.—Southwestern Transp. Co. v. 
Poye, 110 S.W,2d 494, 496, 194 Ark. 
982, quoting Corpus OTurls, 

Conn.—Skelly v. Bristol Sav. Bank, 
26 A 474, 476, 63 Conn. 83, 38 Am.S. 
R 340, 19 L.RA 699. 

Del.—Palmer v. Lodge, 109 A 126, 
127, 7 Boyce, 537—Jones v. Tucker, 
84 A 1012, 3 Boyce 422. 

nL—^Turner v. Owen, 122 Ill.App. 601, 
•504. 

Ind.—^Indianapolis Coal Traction Co. 
y. Dalton, 87 N.E. 552, 554, 48 Ind. 
App. 880—Foerster v. Foerster, 38 
N.E. 426, 427, 10 Ind.App. 680— 
Pence v. Beckmai^, 39 N.E. 169, 
170, 11 Ind.App. 263, 54 Am.S.R 
605. 

Iowa—Thompson Yards v. HaaMn- 
Bon & Beaty Co., 229 N.W. 266, 268, 
209 Iowa 986. 

Kan.—Rains v. Weller, 166 P, 286, 
286. 101 Kan, 294, L.RA1917F 571. 

Ky.—Sullivan's Adm'r v. Sullivan, 59 
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S.W.2d 999, 1001, 248 Ky. 744— 
Gault V. Carpenter, 218 S.W. 264, 
256, 187 Ky. 26. citing Corpus 
rla 

Mich.—Johnson v. Douglas, 274 N.W. 
780, 784, 281 Mich. 247, citing Cor¬ 
pus Juris—^Mclnerney v. Detroit 
Trust Co.. 271 N.W. 645, 647, 279 
Mich. 42, quoting Corpus Juris. 

Miss.—^Musgrove v. Jackson, 69 Miss. 
390. 892. 

Mo.—Lauf V. Wlegersen, App., 21 S. 

W.2a 636, 637. 

Ohio.—^Turney . v. Wooley, 23 Ohio 
Clr.Ct.N.S., Ill, 114. 

Okl.—Inman v. Stephenson, 40 P.2d 
1107, 170 Okl. 648. 

Or.—Rose v. Wollenberg, 69 P. 190, 
191, 36 Or. 164. 

Pa—Hertzog v. Hertzog, 29 Pa 466, 
467. 

Tenn. — Thompson v. Woodruff, 7 
Coldw. 401, 409. 

Tex—^Miller v. Miller, CIv.App., 292 
S.W. 917, 918—Farmers' State Bank 
& Trust Co. V. Gorman Home Re¬ 
finery, Civ.App., 273 S.W. 694, 696, 
citing Corpus Juris, and affirmed, 
Com.App., 3 S.W.2d 66—Prichard v. 
Foster, Civ.App., 170 S.W. 1077, 
1078—W. A Arthur Cotton Co. v. 

. Willis, ClvApp., 125 S.W. 684, 686. 

Utah.—Gleason v. Salt Lake City, 74 
P.2d 1225, 1227. 

13 C.J. p 240 note 22. 

64. Ill.—Voorhels v. JBovell, 20 HI. 
App. 538. 

55. N.C.—Buie V. Shipman, 46 N.a 

10 . 

66. Pa — WhltehUl v. Wilson, 8 
Penr. & W. 406, 414. 24 Am.D. 826. 

67. Ind.—Indianapolis Coal Traction 
Co. y. Dalton, 87 N.E. 562, 564, 48 
Ind.App. 880—Pence v. Beckman, 
89 N.E. 169, 170, 11 lnd.App. 264. 
64 Am.S.R 606—Foerster v. Foer¬ 
ster, 88 N.E. 426, 427, 10 IntLAPP. 
680. 
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ise, ^ contract is said to be implied.®* The distinc¬ 
tion involves no difference in legal effect, but lies 
merely in the mode of manifesting assent,®* or rests 
in the mode of proof.®* The nature of the under¬ 
standing is the same, and both express contracts 
and contracts implied in fact are founded on the 
mutual agreement of the parties®^ and require a 
meeting of the minds.®* The former, as heretofore 


stated, is one in which the terms are stated in parol 
or in writing, while the latter is a matter of infer¬ 
ence or deduction;®® in other words, the one must 
be proved by an actual agreement, while in the case 
of the other it will be implied that the party did 
make such an agreement as, under the circumstanc¬ 
es disclosed, he ought in fairness to have made.®^ 


as. Ky.—Daimron v. Stewart & Weir, 
69 S.W.Sd 686, 687, 263 Ky. 394— 
Sullivan's Adm’r v. Sullivan, 69 S. 
W,2d 999, 1001, 248 Ky. 744, citing 

Corpus Juris. 

69. Kan.—Hyland v. Dewey, 78 P.2d 
1038, 1039, 146 Kan. 797. 

Minn.— McArdle v. Williams, 268 N. 
W. 818, 820, 193 Minn. 433—Bene¬ 
dict v. Pfunder, 237 N.W. 2, 4, 183 
Minn. 396. 

GO. U.S.—Stlpp v. IJoran, aC.A.Pa., 
18 F.2d 83, 84. 

Aift.—Solomon v. David Rothschild & 
Co., 100 So. 280. 231. 211 Ala. 813, 
citing Corpus Juris — American 
Mut. Liability Ins. Co. v. McDlar- 
mld, 99 So. 849, 860. 211 Ala. 127. 
Cal.—Smith v. Moynlhan, 44 Cal. 63, 
62. 

Ill.—Anderson v. Blcsman & Carrick 
Co., 4 N.B.2d 839, 641, 287 Ill-App. 
807. 

Ind.—^Boyd V. Chase, 166 N.B. 611, 
612, 89 IncLApp. 874—Western Oil 
Refining Co. v. Underwood, 149 N. 
B. 86, 86, 83 Ind.App. 488. 

Iowa.—Snell v. S. S. Kreage Cb., 274 
N.W. 36, 37-<;ity of Pella v. Fow¬ 
ler, 244 N.W. 784, 787, 216 Iowa 
90—^In re Unangsts' Estate, 240 N. 
W. 618, 621, 213 Iowa 1064—Carl¬ 
son V. City of Marshalltown, 236 
N.W. 421, 423, 212 Iowa 373— 
Thompson Yards v. Haakinson & 
Beaty Co.. 229 N.W. 266, 268, 209 
Iowa 986, citing Corpus Juris. 
Ky.—Sullivan’s Adm’r v. Sullivan, 89 
S.W.2d 999, 1001, 248 Ky. 744, cit¬ 
ing Corpus Juris — Kellum v. 
Browning’s Adm'r, 21 S.W.2d 469, 
463, 281 Ky. 398. 

N.T.—Chllcott V. Trimble, 18 Barb. 
502, 606. 

Ohio.—Turney v. Wooley, 28 Ohio 
Cir.Ct.,N.S., Ill, 114. 

OkL—Tulsa Fuel & Mfg. Co. v. Gil¬ 
christ Drilling Co., 190 P. 399, 400, 
79 Okl. 82, quoting Corpus Juiis. 
Or.—Bose v. WoUenberg, 69 P. 190, 
191, 86 Or. 164. 

Tex.—<!he6k v. Motzer, 291 S.W. 860, 
863, 116 Tex. 866—Miller v. Miller, 
Clv.App., 292 S.W. ,917, 918—Farm¬ 
ers’ State Bank & Trust Co. v. 
Gorman Home Refinery, ClvJ^pp., 
278 S.W. 694, 696, quoting Corpus 
Juris, and affirmed, Com.App., 3 
S.W.2d 66—First Nat Bank v. 
Shaw, Civ.App., 260 S.W. 809, 811 
—^Fordtran v. Stowers, 113 S.W. 
. 681, 684, 62 Tex.Civ.App. 226. 
Vt—Peters v. Poro's Estate, 117 A. 


244, 246, 96 Tt 95, 26 A.L.R 615 
—Raymond v. Sheldon's Estate, 104 
A. 106, 107, 92 Vt 396—Bliss v. 
Hoyt’s Estate, 41 A. 1026, 1027, 70 
Vt 534. 

Va.—Hendrickson v. Meredith, 170 
S.B. 602, 606, 161 Va. 193. 

Wash.— Troyer v. Fox, 298 P. 733, 
739, 162 Wash. 687. 77 A.L.R. 1132. 
Wls.— Wojahn v. National Union 
Bank, 129 N.W. 1068, 1077, 144 
Wls. 646. 

13 C.J. p 242 note 39. 

Mode of proving express and Implied 
contract see infra § 698. 

61. Ala.—Solomon v. David Roths¬ 
child & Co., 100 So. 230, 231, 211 
Ala. 313, citing Corpus Juris— 
American Mut Liiability Ins. Co. v. 
McDlarmld, 99 So. 849, 860, 211 Ala- 
127. 

Ind.—Klein v. Nlezer & Co., 169 N.B. 
688, 690, 92 Ind.App. 43—Boyd v. 
Chase, 166 N.B. 611, 612, 89 Ind. 
App. 874—Western Oil Refining 
Co. V. Underwood, 149 N.B. 86, 86, 
88 Inq.App. 488. 

Ky.—Kellum v.’Browning’s Adm'r, 21 
S.w.2d 469, 468,' 231 Ky. 308. 
Okl.-^ulaa Fuel & Mfg. Co. v. Gil¬ 
christ Drilling Co., 190 P. 399, 400, 
79 Okl. 82, quoting Corpus Juris. 
Or.—Rose v. WoUenberg, 69 P. 190, 
191, 86 Or. 164, 

Tex.-^arr-Plper Co. v. Bullis, Com, 
App., 1 S.W.2d 672, 676, reversing 
Bullis V. Marr-Plper Co., Clv.App., 
296 S.W. 624—Farmers’ State Bank 
& Trust Co. V. Gorman Home Re¬ 
finery, Clv.App., 273 S.W. 694, 696, 
quoting Corpus Juris, and affirmed, 
Com.App., 3 S.W.3d 66. 

Wash.—Troyer v. Fox, 298 P. 733, 
739, 162 Wash. 637, 77 A.L.R. 1132. 
ipvis. — Wojahn v. National Union 
Bank, 129 N.W. 1068, 1077, 144 Wls. 
646. 

18 GJ. p 242 note 40. 

68. U.S.—Baltimore & 0. R. Co. v. 

U. S., 43 S.Ct 426, 261 U.S. 692, 697, 
67 L.Bd. 816, affirming 67 CtCl. 
140. 

Ind.—Klein v. Nlezer & Co., 169 N.B. 
688, 690, 92 Ind.App. 43—Boyd v. 
Chase, 166 N.B. 611, 612, 89 Ind. 
App. 374—Western Oil Refining Co. 

V. Underwood, 149 N.B. 86, 86, 88 
Ind.App. 488. 

Xowa.—In re Unangst’s Estate, 240 N. 

W. 618, 621, 213 Iowa 1064—Hodg¬ 
son V. Keppel, 232 N.W. 726, 728, 
211 Iowa 796—Johnson County 
Sav. Bank v. Creston, 281 N.W. 
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706, 707, 237 N.W. 607, 212 Iowa 
929, 84 A.L.R. 926 — Thompson 
Yards V. Haakinson & Beaty Co., 
229 N.W. 26$, 209 Iowa 985. 

Ky.—^Kellum v. Browning's Adm’r, 21 
S.W.2d 469, 463, 231 Ky. 308. 
Mich.—Cascaden v. Magryta, 225 N, 
W. 611, 612, 247 Mich. 267. 

Neb.—Vandenburg v. Center Tp., in 
Butler County, 248 N.W. 310, 124 
Neb. 700, affirming 243 N.W. 086, 
123 Neb. 614. 

Ohio.—Columbus, etc., R. Co. v. Gaff¬ 
ney, 61 N.B. 152, 154, 66 Ohio St 
104. 

Tex.—Fordtran v. Stowers, 113 S.W. 

631, 634, 62 Tex.Civ.App. 226. 
Wash.—Troyer v. Fox, 298 P. 788, 
739. 162 Wash. 637, 77 A.L.R 1132. 
Necessity of meeting of minds gen¬ 
erally see infra { 31. 

ea. Ill.—Highway Com’rs v. Bloom¬ 
ington, 97 N.B. 280. 284, 263 Ill. 

. 164, Ann.Ca8.1913A 471. 

Qkl.—Tulsa Fuel & Mfg. Co. v. Gil¬ 
christ Drilling Co., 190 P. 899, 400, 
79 OkL 82, quoting Corpus Juris. 
Tex.—Cheek v. Metzer, 291 S.W. 860, 
863, 116 Tex. 366—Miller v. Miller, 
Civ.App., 202 S.W. 917, 918—Farm¬ 
ers' State Bank & Trust Co. v. 
Gorman Home Refinery, Clv.App., 
278 S.W. 094, 696, quoting Corpus 
Juris, and affirmed, Com.App.. 3 S. 
W.2d 66. 

Va—Hendrickson v. Meredith, 170' 
S.B. 602, 606, 161 Va 198. 

13 C.J. p 242 note 41. 

Similar statement 
"Express contract" and "implied 
contract" differ only In that In an 
express contract parties arrive at 
their agreement by words, either oral 
or written, sealed or unsealed, while 
in Implied contract agreement Is ar¬ 
rived at by consideration of acts 
and conduct—^Anderson v. Biesman & 
Carrick Co., 4 N.B.2d 630, 641, 287 HI. 
App. 507. 

S1L Iowa — Carlson v. City of 
Marshalltown, 286 N.W. 421, 423, 
212 Iowa 373. 

Ky,—Sullivan’s Adm’r v. Sullivan, 69 
S.W.2d 999, 1001, 248 Ky. 744. 
OkL—JTulsa Fuel & Mfg. Co. v. Gil¬ 
christ Drilling Co., 190 P. 899, 400, 
79 Okl. 82, quoting Corpus Juris. 
Tex.—Marr-Piper Co. v. Bullis, Com. 
App., 1 S.w.2d 672, 675, reversing 
Bullis V. Marr-Plper Co., Civ.App.i 
296 S.W. 624. 

— Wojahn ▼. National Union 
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§ 4. -Implied Contracts Generally 

a. In general 

b. Contracts implied in fact 

c. Building and construction contracts 

a. In General 

Implied contracts are classlfled aa contracts Implied 
In fact and contracts Implied In law; more correctly 
contracts Implied In fact and quasi or constructive con¬ 
tracts. 

Implied contracts are frequently spoken of as be¬ 


ing divisible into two classes: Contracts implied in 
fact; and contracts implied in law.®^ However, it 
is a misnomer to call a contract implied in law an 
implied contract, for it is wanting in most of the 
elements of a true contract,®* and a more accurate 
designation of the so-called contracts implied in 
law, and one which is frequently employed, is quasi 
or constructive contracts.®'^ The term “implied 
contracts,” however, as it is ordinarily employed, is 
broad enough to include both contracts implied in 
fact and quasi or constructive contracts.®® 


Bank, 129 N.W. 1068, 1077, 144 Wls. 
646. 

13 C.J. p 242 note 42. 

65. TJ.S.—Baltimore & O. R. Co. v. 
U. S., 43 S.Ct. 42B, 281 RS. 592, 
697, 67 L.Ea. 816, affirming 67 Ct. 
Cl. 140—Stlpp v. Doran, C.C.A.Pa., 
18 P.2a 83, 84—Landon v. Kanaaa 
City Gas Co., C-CA-Kan., 10 P.2d 
263, reversing, D.C., 300 P. 861— 
Nevada Co. v. Pamaworth, C.C. 
trtali, 89 P. 164, 166. 

Ark.—Caldwell v. Missouri State Life 
Ins. Co.. 230 S.W. 666. 668, 148 
Ark. 474. 

Ill.—Harty Bros. & Harty Co. v- Po- 
lakow, 86 N.E. 1085, 1086, 287 Ill. 
659. 

Iowa.—City of Pella v. Fowler, 244 
N.W. 784, 737, 216 lowa 90. 

Ky.—Sullivan's Adm'r v. Sullivan, 69 
S.W.2d 999, 1001, 248 Ky. 744. cit¬ 
ing Coipus Juris — Kellum v. 
Browning’s Adm'r, 21 S.W.2d 469, 

466, 231 Ky. 308. 

Mich.—Cascaden v, Magryta, 225 N. 

W. 611, 612, 247 Mich. 267. 

Mo.—^Fitzpatrick v. Dooley, 86 S.W. 

719, 721, 112 Mo.App. 166. 

N.T.—Miller v. Schloss, 118 N.B. 887, 
338, 218 N.Y. 400. 

Pa.—Hertzog v. Hertzog, 29 Pa, 465, 

467. 

Tenn.—Crouch v. Gray, 290 S.W. 391, 
896, 164 Tenn. 621, 60 A.L,R. 1023. 
"There are two kinds of implied 
contracts, as the term is ordinarily 
used in the books: (1) Where the 
minds of the parties meet and their 
meeting results in an unexpressed 
agreement; (2) where there is no 
meeting of minds."—^Morse v. Ken¬ 
ney, 89 A. 865, 866, 87 Vt 446. 
Implied corporate contracts see the 
C.J.S. title Corporations S§ 1125- 
1129, also 14a C.J. p 676 note 89- 
p 680 note 47. 

06. N.T.—Willard v. Doran, 1 N.T.S. 

845, 688, 48 Hun 402. 

13 C.J. p 240 note 29. 

"There is some looseness of 
thought in supposing that reason and 
justice ever dictate any contracts be¬ 
tween parties, or impose such upon 
them. All true contracts grow out 
of the intention of the parties to 
transactions, and are dictated only 
by their mutual and accordant wills." 


Ark.—Caldwell v. Missouri State Life 
Ins. Co., 280 S.W. 566, 668, 148 Ark. 
474. 

Pa.—Hertzog v. Hertzog, 29 Pa. 466, 
467. 

"Whole theory of contracts Implied 
in law was originated for the purpose 
of grlvlng a remedy ex contractu for 
certain wrongs, and it does not pro¬ 
mote clear thinking to embrace in 
one classification two things so es¬ 
sentially different aa an obligation 
baaed on the consent of the parties 
and one Imposed by law, from mo¬ 
tives of public policy, frequently 
against the Intention of the parties." 
—^Nevada Co. v. Farnsworth, C,C. 

: Utah, 89 P. 164. 

07. U.S.—Baltimore & Ohio By. Co. 

V. U, S., 48 S.Ct. 426, 426, 261 U.S. 
692, 67 L.Bd. 816—Stlpp v. Doran, 

C. CJi..Pa., 18 P,2d 83, 84—City of 
New York v. Davis, C.C.A*N.Y., 7 
P.2d 606, 573—Reber v. Bills Bros., 

D. C.Pa., 186 P. 313, 816. 

Ark.—Caldwell v. Missouri State Life 
Ins. Co., 230 S.W. 566, 668,148 Ark. 
474. 

Conn.—Bartlett v. Raldart, 142 -A 
398, 399, 107 Conn. 691. 
m—Highway Com'rs v. Blooming¬ 
ton, 97 N.B. 280, 284, 258 III 164, 
Ann.Ca8.1913A 471—Harty Bros., 
etc.. Co. V. Polakow, 86 N.B. 1085, 
1086, 237 HI. 669, reversing 141 
HLApp. 670—Umlauf v. Umlaut 
108 III. 661, 666—W. J. Volt Rub¬ 
ber Co. V. Peoria Coca Cola Bot¬ 
tling Co., 280 IlLApP. 14, 18, 
Iowa.—Horrabin Paving Co. v. City 
of Creston, 262 N.W, 480, 483, 221 
Iowa 1287—City of Pella v. Fow¬ 
ler, 244 N.W. 734, 787, 216 Iowa 90. 
Kan.—Hyland v. Dewey, 73 P.2d 1038, 
1039. 146 Kan. 797, citing Corpus 
Juris. 

Ky.—Kellum v. Browning's Adm'r, 21 
S.W.2d 469, 463, 281 Ky. 308. 
Mich,—Cascaden v. Magryta, 226 N. 

W. 611, 612, 247 Mich. 267. 

Minn,—^MoArdle v. Williams, 268 N. 
W. 818, 820, 193 Minn. 483—Town 
of Pftikaw V. Village of Buhl, 197 
N.W. 266. 267, 168 Minn. 271, 36 
AL.R. 470. 

Mont—Schaeffer v. Miller, 109 P. 
970, 972, 41 Mont 417, 137 Am.S. 
R 746. 

N.Y.—Miller v. Schloss, 118 N.B. 837, 
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338, 218 N.Y. 400—Geo. R Holman 
. & Co. V. Graham, 300 N.Y.S. 850, 
863, 166 Misc. 389. 

Ohio.—Columbus, etc., R Co. v. Gaff¬ 
ney, 61 N.B. 162, 168, 66 Ohio St 
104—Village of Mayfield Heights v. 
Village of Gates Mills, 188 N.E. 
768, 46 Ohio App. 349. 

Pa.—Hertzog v. Hertzog, 29 Pa. 466, 
468. 

R.I.—George Spalt & Sons, Inc. v. 
Malello, 136 A 882, 883, 48 RI. 
223. 

Tex.—Miller v. Miller, Clv.App., 292 
S.W. 917, 918. 

Wash.—^Edwards v. Surety Finance 
Co. of Seattle, 30 P.2d 226, 226, 
176 Wash. 684—Byram v. Thurston 
County, 251 P. 103, 107, 141 Wash. 
28, modified on other grounds 262 
P. 948, 141 Wash. 28. 

Wis.—Shulse V. City o'f Mayvllle, 271 
N.W. 643, 646, 223 Wis. 624. 

OonfusioiL of Btatemsnt 

(1) There is some confusion in the 
statement of the law applicable to 
“implied contracts,” arising from the 
fact that obligations generically dif¬ 
ferent have been classed as such. 
Conn.—^Bartlett v. Raldart, 142 A. 

398, 899, 107 Conn. 691. 

Mo.—Fitzpatrick v. Dooley, 86 S.W. 

719, 721, 112 Mo.App. 166. 

Ohio.—Columbus, etc., R Co. v. Gaff¬ 
ney, 61 N.B. 162, 66 Ohio St 104. 

(2) Confusion also arises from the 
fact that both classes of implied 
contracts at common law were en¬ 
forced in the same form of action. 
Kan.—Hyland v. Dewey. 78 P.2d 1088, 

1039. 146 Kan. 797. 

Minn.—McAxdle v. Williams, 258 N. 

W. 818, 820, 198 Minn. 433. 

Wls.—Shulse V. City of Mayville, 271 
N.W. 648, 646, 223 Wis. 624. . 

08. U.S.—Stipp V. Doran, C.CA.Pa., 
18 F.2d 83, 84. 

13 C.J. p 240 note 32. 

Axnblguoas deflnltloiL of tern 

(1) "‘Implied contract' Is one dic¬ 
tated hy' reason and Justice, and 
which the law presumes from the re¬ 
lation of the parties."—^In re Porter's 
Estate, 167 A 490, 492, 110 Pa.Snper. 
27. 

(2) Other ambiguous ‘definiUons 
see 18 CJ. p 240 note 32 [a]. 
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Parties may be as firmly bound by implied con¬ 
tracts as by express contracts, aside from require¬ 
ments of statutes of fraud or other control of the 
forms of contract.69 An implied contract must de¬ 
pend on substance for its existence, and it cannot 
arise from nothing, such as a conjecture or a possi¬ 
bility; in other words, there must be some act or 
conduct of the party sought to be bound, from which 
an implied contract arises, the implication arising 
only from something which the party sought to be 
bound says or does."^® They are created by circum- 
stances.'^i 

b. Contracts Implied in Fact 

A contract Implied In fact Is one not expressed by 
the parties, but implied from facts and circumstances 
showing a mutual Intention to contract. It does not 
arise contrary to law or the express declaration of the 
parties. Contracts Implied In law or quasi or construc¬ 


tive contracts are distinguishable in-that such contracts 
do not rest on assent of the parties, but may exist re. 
gardless of assent. 

Neither a written offer and acceptance nor oral 
counterparts are essential to establish a contractual 
relationship, for unambiguous conduct of one party 
toward another under such circumstances as clear¬ 
ly to manifest an intention that one party perform 
and that the other party compensate for such per¬ 
formance is sufficient'^2 A “contract implied in 
fact,” which term has been subjected to criticism, 
or an implied contract in the proper sense, arises 
where the intention of the parties is not expressed, 
but an agreement in fact, creating an obligation, is 
implied or presumed from their acts, or, as it has 
been otherwise stated, where there are circumstances 
which, according to the ordinary course of dealing 
and the common understanding of men, show a mu¬ 
tual intent to contract.'^^ It has been said that such 


69. TT.S.—Zanes v. Lehigh Valley 
Transit Co., D.C.Pa., 41 F.2d S52, 
withdrawing 87 r-2d 881, and aC- 
llrmed, C.C.A.. Lehigh Valley 
Transit Co. v. Zanes, 46 F.2d 848, 
certiorari denied 62 S.Ct. 8, 284 TJ. 
S. 619, 76 L.Ed. 628. 

Kan.—Rains v. Weller, 166 P. 286, 
101 Kan. 294. L.RA.1917F 571. 
La.—Colllgan v. Benoit, 128 So. 688. 

690, 13 LaApp. 612. 

N.J.—Wood V. GUI, 1 N.J.Law 612, 
614. 

Okl.—Gladys Belle Oil Co. ,v. Clark, 
296 P. 461, 462, 117 Okl. 211. 
Tex.—Marr-Piper Co. v. Bullia, 1 S. 
W.2d 672, reversing Bullis v, Marr- 
Plper Co., Civ.App., 296 S.W. 624. 
“Necessary implication Is as much 
a part of an instrument as an ex¬ 
press provision is.”—^Edwards v. 
Surety Finance Co. of Seattle, 80 P. 
2d 226, 226, 176 Wash. 634. 

•n. Ohio,—Cleveland Ry. Co. v. Kun- 
olc, 159 N.B. 96, 26 Ohio App. 276. 
Contraotaal rdatloa not established 

(1) Contractor's afadavlt that re¬ 
lease of mechanics' liens Is executed 
by all persons doing work or furnish¬ 
ing materials does not create a con¬ 
tract relationship between the sign¬ 
ers and a mortgagee relying on re¬ 
lease.—Tredway V. Ingram, 94 Pa- 
Super. 240. 

(2) Nor does such release itself 
establish a privity of contract be¬ 
tween the signers of the release and 
such mortgagee.—Tredway v. In- 
grsm, supra. 

To pay at futuxs ttane 
A promise to pay for services at 
some future time to be fixed in the 
future must be based on the. agree¬ 
ment of the parties and not a rule 
•of law.—I^ong V. Rumsey,. CaL, 84 P. 
2d 146. 

71. S.X>.—^Bracken v. Bracken, 217 N. 
W. 192, 62 S.D. 852. 


73. Cal.—W. Ross Campbell Co. v. 
Herbert’s of Iios Angeles, 298 P. 
806, 806, no Cal.App. 244. 

Implied contracts under constitu¬ 
tional provisions as to obligation 
of contracts see the title Constitu¬ 
tional Law 8 344. 

73. Crltioism stated 

. (1) A “contract Implied in fhet” 
Is Implied only in that it is to be 
inferred from the circumstances, the 
conduct, acts, or relation of the par¬ 
ties, rather than from their spoken 
words.—Peters v. Poro’s Estate, 117 
A. 244. 246, 96 Vt 96, 26 AL.R 616. 

(2) Where circumstances are 
shown which, according to the or¬ 
dinary course of business, show a 
miitual Intention to contract the law 
will not simply Imply a contract, but 
will derive the terms of a contract 
so far as practicable from the con¬ 
ditions shown.—Reitmyer v. Coxe 
Bros. & Co., 107 A 789, 740, 264 Pa. 
372.' 

(3) Additional criticisms see 18 C. 
J. p 241 note 37 [a]. 

74. XJ.S.—Klebe v. U. S., 44 S.Ct 
68, 69, 263 U.S. 188, 68 L.Ed. 244. 
affirming 67 CtCl. 160—Baltimore 
& 0. R Co. V. U. S., 43 S.Ct >26, 
261 TT.S. 692, 597, 67 L.Eil 816, af¬ 
firming 67 CtCl. 140—Consolidated 
Products Co, V. Blue Valley Cream¬ 
ery Co., C.C.AMO.. 97 F.2d 23, 28 
—Shell Petroleum Corporation v. 
Shell, C.aAEan., 72 F.2d 198, 196 
—Zanes v. Lehigh Valley Transit 
Co., D.aPa., 41 F.2d 662, 663, with¬ 
drawing 87 F.2d 881, and affirmed, 
C.C.A, Lehigh Valley Transit Co. 
V. Zanes, 46 F.2d 848, certiorari de¬ 
nied 52 S.Ct 8, 284 U.S. 619, 76 L. 

, Ed. 628—Stlpp V. Doran, C.C.APa., 
18 F.2d 83, 84. 

Col.—Boomer v. Muir, 'App., 24 P.2d 
670, 678, quoting Corpus Jnxis. 
Conn.—Collins v. Lewis, 149 A 668, 
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670, 111 Conn. 299—Skelly v. Bris¬ 
tol Sav. Bank, 26 A. 474, 476, 63 ' 
Conn. 83, 88 Am.S.R. 340, 19 L.RA 
699. 

Ga.—Western Union Tel. Co. v. Tay¬ 
lor, 11 S.E. 396, 397, 84 Ga. 408. 
Ill.—Harty Bros. & Harty Co. v. Po- 
lakow, 86 N.E. 1086, 1086. 287 III 
659. 

Ind.—Western Oil Refining Co. v. 
Underwood, 149 N.E. 85, 86, 83 Ind. 
App. 488. 

Iowa.—Snell v. S. S. Kresge Co., 274 
N.W. 86—In re Newson’s Estate, 
219 N.W. 306, 307, 206 Iowa 614. 
Kan,'—Rains v. Weller, 166 P. 235, 
236, 101 Kan. 294, L.R.A.1917F 571. 
Ky.—Kellum v. Browning’s Adm’r, 
21 S.W.2d 469, 231 Ky. 308. 

Mass.—W. A. Snow Iron Works v. 
Chadwick, 116 N.E. 801,',804, 227 
Mass. 382, L.RA1917P 766.. 
Mich.—Miller v. Stevens, 195 N.W. 

481, 482, 224 Mich. 626. 

Mo.—Muse v. B, A Whitney & Son, 

. 66 S.W.2d 848, 849, 227 MoApp. 
640, quoting Corpus Juris—Mc¬ 
Donald V. Redemeyer, 198 S.W. 483, 

197 Mo.App. 680. 

Mont. *— French v. Lewis & Clark 
County, 283 P. 466, 467, 87 Mont 
448. 

Neb.—Acton v. Schoenauer, 236 N.W. 

140, 141, 121 Neb. 62. 

N.J.—Wood V. Gill, 1 N.J.Law 612, 
614. 

N.T.—McCouu V. New York Cent, 
etc., R Co., 60 N.Y. 176, 180- 
Roblnson v. Hayes’ Estate, 202 N. 
Y.S. 782, 736, 207 App.Dlv. 718, af¬ 
firmed 147 N.E. 176, 239 H-Y. 612- 
Smlth V. .Vara, 241 N.Y.S. 202. 208. 
136 Mlsc. 600—Renner v. John T. 
Stanley Co.. 240 N.Y.S. 148, 186 
Mlsc. 492. 

N.C.—Hinton v. Lacy, 187 S.B. 669, 

198 N.a 496. 

Okl.—Inman v. Stephenson, 40 P.2d 
1107, 1109, 170 OkL 64 »-GladyB 
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a contract must contain all the elements of an ex¬ 
press contract,75 it rests on consent^® it is to every 
intent and purpose an agreement between the par¬ 
ties,and it cannot be found to exist unless a con¬ 
tract status is shown.^® Such a contract does not 

Belle Oil Co. v. Claris, 296 P. 461, 

462, 147 Okl. 211—First Nat Bank 
V. Matlock, 226 P. 828, 831, 99 Okl. 

150, 86 A.L.R. 1088—Tulsa Fuel 
& Mfg. Co. V. Gilchrist Drilling 
Co., 190 P. 890, 400, 79 Okl. 82, 
quoting OorpuB JoxlB* 

Or.—Bose v. Wollenberg, 69 P. 190. 

191, 86 Or. 164. 

Pa.— Caiueron, to Use of Cameron v. 

Bynon, 8 A.2d 423—In re Mont¬ 
gomery’s Estate, 149 A. 705, 707, 

299 Pa. 462, citing Corpus Juris. 

P. 1 ,—Rhode Island Malleable Iron 
Works V. 0. K. Nut Lock Co., 103 
A. 1038, 1087. 

3,C.—State v. Mutual Sav. Bank, 138 
S.B. 901, 909, 186 S.a 417, quoting 
Ck)rpnB juris. 

Tenn.—Weatherly v. American Agr. 

Chemical Co., 66 S.W.2d 692, 698, 16 
Tenn.App. 618, citing Corpus Juris. 

Ter.— Marr-Plper Co. v. Bullis, Com. 

App., 1 S.W.2d 672, 676, reversing 
Bullis V. Marr-Plper Co., Civ-App., 

296 S,W. 624—Stephens v. Mills 
County, ClvApp., 113 S.W.2d 944, 

947 —^McDonald v. Wm. Cameron & 

Co., ClvJV.pp., 80 S.W.2d 1066— 

Biggs & Co. V. Lokey, Clv-App., 62 
S.W.2d 666, error dismissed- 
Southwestern Inv. Co. v. Green, 

Civ.App., 19 S.W.2d 102, 103, citing 
'corpus Juris—Miller v. MlUer, Civ. 

App., 292 S.W. 917, 918, quoting 
Corpus Juris, 

Utah.—Gleason v. Salt Lake City, 74 
P.2d 1226, 1227. 

18 C.J. P 241 note 87, p 242 note 88. 

Coutraot may he Implied tn faot 

(1) Where one engages or accepts 
beneficial services of another for 
which compensation Is customarily 
made and naturally anticipated and. 
although there be no express stip¬ 
ulation for wages or price, the law 
Implies an underatandlng or Intent 
to pay the value of the services ren¬ 
dered.—Miller V. Stevens, 196 N.W. 

481, 482, 224 Mich. 626. 

(2) "One where a party receives 
benefits from another person under 
such circumstances that the law pre¬ 
sumes a promise on the part of the 
party benefited to pay a reasonable 
price for the same."—Palmer v. 

Lodge. 109 A. 126. 127, 7 Boyce, DeL, 

687. 

(3) Where contract requires ac¬ 
tion by one party or coBperation of 
both, there Is implied promise to per¬ 
form act or give cooperation.—^elme 
V. Thum, 288 lllApp. 619, 624. 

(4) Additional definitions see 18 C. 

J. p 242 note 88 [a]. 


arise out of an implied legal duty or obligation, but 
out of facts from which consent may be inferred.^® 

The implication, of course, must be a reasonable 
deduction from all the circumstances and relations 
of the parties,such as was within the contempla- 

7S. VL—^Raymond v. Sheldons' Es¬ 
tate, 104 A. 106, 107, 92 Vt 896. 

78. HI.—W. J. Volt Rubber Co. v. 
Peoria Coca Cola Bottling Co., 280 
IlLApp. 14, 22. 

Iowa—City of Pella v. Fowler, 244 
N.W. 784, 787, 216 Iowa 90— 
Thompson Yards v. Haaklnson & 
Beaty Co.. 229 N.W. 266. 268, 209 
Iowa 985. 

Minn.—^Benedict v. Pfunder, 237 N.W. 

2, 4, 183 Minn. 896.' 

,N.T.—In re Altmann's Will, 266 N.T. 

S. 778, 779, 149 MIsc. 116. 

Seoovsiy for maintenance 
Plalntllf is not entlUed to recover 
from his brother half of value of 
plaintiff's services In maintenance 
and care of their father during his 
last illness on ground of implied con¬ 
tract because of defendant's accept¬ 
ance of deed from his mother, charge 
Ing him Jointly with plaintiff for 
father's support, assent being lack¬ 
ing.—^Richardson v. Richardson, 176 
S.B. 744, 207 N.G 814. 

77. Iowa.—City of Pella v. Fowler, 
244 N.W. 734, 787, 216 Iowa 90. 

78. Mass.—W. A. Snow Iron Works 
V. Chadwick, 116 N.B. 801, 804, 227 
Mass. 382, L.R.A.1917F 766. 

Capacity to contract 
An Implied contract cannot arise, 
unless the party sought to be charg¬ 
ed is legally authorized to contract, 
and an implied obligation to pay for 
services rendered can never exist, 
unless the party for whom the serv¬ 
ices were rendered was at the time 
le^lly authorized to contract for 
them—Board of,Education of Es¬ 
cambia County V. Watts, 96 So. 498. 
19 Ala.App. 7, certiorari denied Ex 
parte Watts, 96 So. 602, 209 Ala. 116. 
Pxsvions transactions 
A contract Implied In fact cannot 
he assumed from a contract, course 
of dealing, or understanding followed 
In previous transactions, between the 
parties.—Jones v. Menclk, C.C.A-NJ., 
286 F. 890, ^92. 

79. Iowa.—City of Pella v. Fowler. 
244 N.W. 784, 737, 216 Iowa 90. 

80 , Okl.—^Inman v. Stephenson, 40 P. 
2d 1107, 170 OkL 648—Tulsa Fuel & 
Mfg. Co. V. Gilchrist Drilling Co., 
190 P. 899, 400, 79 OkL 82, quoting 
Coxpns juris. 

Tex,—Biggs & Co. v. Lokey, Civ.App., 
62 S.W.2d 666, error dismissed. 

18 C.J. P 242 note 43, 
fTiai'm held to x«rt on oostiaot Inu 
piled In faot 

Pa._Cameron, to Use of Cameron, 

Eynon, 8 A.2d 428. 


Acoeptanoe of newspaper 
One may accept delivery and make 
use of. a newspaper delivered to him 
under such circumstances as to make 
a contract implied In fact between 
himself and the publisher. 

Minn.—Legal News Pub. Co. v. 
George C. Knlspel Cigar Co., 172 N. 
W. 817, 142 Minn. 413. 

Mo.—Prospect News Printing Co. v. 
Swindle, App., 16 S.W.2d 922—Aus¬ 
tin V. Burge, 137 S.W. 618, 166 Mo. 
App. 286. 

Use of unsolicited newspaper as an 
Implied acceptance see infra S 41. 

Advaneemmit of money by one 
stockholder at another stockholder's 
request to pay the other stockhold¬ 
er’s assessment by corporation con¬ 
stituted a complete contract,—Som¬ 
mer V. Nakdlmen, C.C.A.Axk., 97 P.2d 
716. 

CoReorion of refuse 
Where defendant continued to col¬ 
lect refuse after expiration of grant 
without express promise to pay, and 
without license for definite time, no 
Implied promise to pay In accord¬ 
ance with original contract was rais¬ 
ed.—Levy Bros. Realty Co. v. An- 
tonlno, 239 N.T.S. 716, 186 Mlsa 268. 

Perfoimauce or partial perfonn. 
anoe obviates original lack of meet¬ 
ing of minds, where assent may be 
deduced from conduct of party not 
bound.—Caskey v. Williams Bros., 11 
8.w.2d 991, 227 Ky. 78. . 

Selection of casket and vault 
Deceased's children's selection of 
casket and vault, and continuing un¬ 
til completion prior funeral arrange¬ 
ments made by another, constituted 
implied promise to pay undertaker.- 
Johnson v. Weed, Tez.CivApp., 62 S. 
W.2d 917. 

Special sezvlces 

A contract for special services, es¬ 
pecially when it calls for the exer¬ 
cise of expert judgment In matters 
subject to sudden changes, may be 
implied from the conduct of the par¬ 
ties, even though It may not have 
been stated in express terms.—Ever¬ 
ett J.' Horton & Co, v. Grlnnell, R.1, 
199 A. 816. 819. 

Where pledgee of goods, knowing 
of contract under which plaintiff was 
to receive part of purchase price for 
selling goods, approved orders and 
collected price, he consented, even 
without signing the contract that 
plaintiff might have amount agreed. 
—Wolff V. Hibernia Bank Sn Trust 
Co., 108 So. 667, 161 La. 848. 
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tion of the parties when maldng the contract, or else 
necessary to carry their intention into effect,®^ al¬ 
though it need not he evidenced by any precise 
words, and may result from random statements 
and uncertain language.®* 

A contract will not be implied where it would re¬ 
sult in the perpetration of a wrong,or it would 
be inequitable to do so,®^ or against the express dec¬ 
laration of the person to be charged,®® or where 
the parties cannot legally make an express con¬ 
tract i®"^ so a promise to do an act contrary to duty 
or to law is never implied.®® 

Adoption of existing contract Where a person 
who is a stranger to a contract deliberately enters 
into relations with one of the parties which are 


consistent only with an adoption of such contract, 
and so act’s as to lead such party to believe that he 
has made the contract his own, he will not be per¬ 
mitted afterward to repudiate it.®® 

Questions of what facts will establish a true im~ 
plied contract^ being identical with the questions of 
what facts are sufficient to show an offer and ac¬ 
ceptance, are treated in connection with the discus¬ 
sion of offer, infra §§ 35-38, acceptance, infra §§ 
3MS, and intent to affect legal regulations general¬ 
ly, infra §§ 46-49. 

Contract implied in law distinguished. A distinc¬ 
tion exists between contracts implied in fact and 
those which are implied in law.®® Thus, a contract 
implied in fact is a true contract, the agreement of 


Bz^ieotatiou of paTwant 
To qreate “contracts Implied In 
fact," circumstances must warrant 
inference tliat one expected compen¬ 
sation and other Intended to pay It. 
—In re Altmann's "Will, 266 NIT.S. 
778, 779, 149 Miac. 115. 

XmpUcation must he mulxed 
N.T.—Fearon v. Metropolitan Life 
Ins. Co., 246 N.T.S. 701, 706, 188 
Mlsc. 710. 

Third person 

Where one person renders valuable 
services to another there arises no 
Implied obligaUon on the part of a 
third person, who is under no legal 
obligation to furnish the services to 
pay therefor, where the person re¬ 
ceiving the services was not author¬ 
ized to act as his agent in procuring 
them. Defendants’ expressions of 
appreciation of plaintiff's rendition of 
services to defendants’ mother while 
the services were being rendered 
were not sufficient to establish any 
contractual obligation on defendants’ 
part to pay for the services thus 
rendered.—Poore v. Shelnutt, 107 S.E. 
697, 27 Ga.App. 287. 

PxedBB meanirement 
Where contractual relation results 
from conduct of parties under under¬ 
standing which, by lack of mutuality, 
does not amount to bilateral con¬ 
tract It Is not essential that obliga¬ 
tion be capable of precise measure¬ 
ment In advance.—Murphy v. Hanna, 
164 N.W. 32, 37 N.D. 166, LR.A.1918D 
136. 

SL. Ky. — K'ellum v. Browning’s 
Adm’r, 21 S.W.2d 469, 231 Ky. 308. 
Wash.—Edwards v. Surety Finance 
Co. of SeatUe, 30 F.2d. 226, 226, 176 
Wash. 634. 

82. Okl.—Tulsa Fuel ft Mfg. Co. v. 
Gilchrist Drilling Co., 190 P. 399, 
400, 79 Okl. 82, Quoting Corpus 
Juris. 

JL8 C.J. P 242 note 44. 

AcQulesoenoe 

As matter of law, acQuiesoence 


with knowledge of the facts may Im¬ 
ply assent and give rise to an ob¬ 
ligation. — atresenreuter Bros. v. 
Bowes, 283 IlLApp. 143, 162. 

83. Iowa.—Rosenbaum v. Levitt 80 
N.W. 893, 894, 109 Iowa 292. 

Okl.—Tulsa Fuel ft Mfg. Co. v. Gil¬ 
christ Drilling Co.. 190 P. 399, 400, 
79 Okl. 82, Quoting Corpus Juris. 

94. Wis.-Klug V. Sheriffs, 109 N.W. 
666, 129 yiTia 468, 116 Am.S.R. 967, 
7 L.R.A-,N.S., 362, 9 Ann.Cas. 1018. 
Paintiag 

Defendant had delivered to plain¬ 
tiff two photographs of his deceased 
wife for the purpose of having a por¬ 
trait painted therefrom. It was 
agreed between the parties that the 
portrait should be painted from a spe¬ 
cified one of the photographs. This 
was done, and the portrait was ac¬ 
cepted and paid for by defendant 
Thereafter, the artist painted a sec¬ 
ond portrait from the other photo¬ 
graph and submitted It to plaintiff, 
and It was held that plaintiff, on re¬ 
fusing to return such second portrait, 
did not become liable to the artist for 
its value.—Klug v. Sheriffs, 109 N.W. 
666. 129 Wla 168, 116 Am.S.B. 967, 7 
L.R.A..N.S., 362, 9 AnuCas. 1013. 

851 Ind.—^Irwin v. Jones, 92 N.E. 787, 
46 Ind.App. 68$. 

8 & XT.S.—Oonsolldated Products Co. 
V. Blue Valley Creamery Co.. C.C.A. 
Mo., 97 F.2d 23, 28—^Lueddecke v. 
Chevrolet Motor Co., aC.A.Mo., 70 
F.2d 845, 848—Municipal Water¬ 
works Co. V. City of Ft Smith, D. 
CArk., 216 F. 481, 488. 

Ala.—American Mut Liability Ins. 
Co. V. McDlarmid, 99 So. 849, 860, 
211 Ala. 127. 

Mass.—New York Cent. R. Co. v. 
Sturtevant ft Haley Beef ft Supply 
Co., 127 N.E. 509, 612, 236 Mass. 
16—Earle v. Cobum, 180 Mass. 696, 
698. 

Automobile design ohange 
Plaintiff in voluntarily suggesting 
that manufacturer improve automo¬ 


bile by experimenting in manner of 
shifting units to balance weight but 
not submitting design or drawing as 
requested by manufacturer in letters 
stating, if design was of sufficient In¬ 
terest mutually satisfactory agree¬ 
ment would be made, and later re¬ 
jecting the offer could not recover 
on theory of contract, where manu¬ 
facturer shifted units.—^Lueddecke v. 
Chevrolet Motor Co., C.C.A.M 0 ., 70 
P.2d 345. 

87. ir.S.—Potter V. Florida Motor 
Lines, D.C.Fla., 57 F.8d 813, 316. 

Fla.—Graham v. Tucker, 47 So. 668, 
564, 66 Fla. 807, 19 L.R.A.,N.S., 
531, 131 Am.S.B. 124. 

Qa.—Decatur County v. Roberts, 126 
S.E. 460, 463, 169 Ga. 628, revers¬ 
ing 124 S.E. 810, 82 Qa.App. 771. 
Iowa.—Johnson County Sav. Bank v. 
Creston, 231 N.W. 705. 707, 237 N. 
W. 607, 212 Iowa 929, 84 A.L.R 
926. 

2^0.—Strickler v. Consolidated School 
Dist No. 1 of Knox County, 291 S. 
W. 136, 138, 316 Mo. 621, 50 A.L.R. 
1287. 

13 C.J. P 243 note 48. 

88;. Cal.—Los Angeles Warehouse 
Co. V. Los Angeles County, 33 F. 
2d 1068, 1060, 139 CalApp. 368. 

13 C.J. p 243 note 49. 

88. Ala.—Wilkes v. Stacy Williams 
Co<, 179 So. 246, 247, citing Corpus 
Jails. 

Ariz.—Barron G. Collier, Inc., v. Pad- 
dock, 291 P. 1000, 1001, 87 Ariz. 
194, Quoting Corpus Juris. 

Okl.—G. ft H. Coal Co. v. Freeman, 
16 P.2d 868, 160 Okl. 214. 

Wash.—Great Western Theatre 

Equipment v. M. ft B. Theatres, 3 
P.2d 1008. 164 Wash. 667, affirmed 
7 P.2d 1119, 164 Wash. 667. 

13 C.J. p 243 note 60. 

90. U.S.—City of New York v. Da¬ 
vis, C.CA.N.T., 7 F.2d 666, 673. 
Kan.—Hyland v. Dewey, 73 P.2d 1088, 
1039,-146 Kan. 797. 

Minn.-McArdle v. Williams, 268 N. 
W. 818, 820,; 198 Minn. 433. 
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the parties being inferred from the circumstances, 
while a contract implied in law is but a duty im¬ 
posed by law and treated as a contract for the pur¬ 
poses of a remedy only.91 Another distinction®^ 
between such classes of implied contracts lies in the 
fact that, as is stated infra § 30, in the case of con¬ 
tracts implied in fact, there must be an assent of the 
parties, as in express contracts, whereas, as stated 
infra ■§ 6, in the case of contracts implied in law, 
or more properly quasi or constructive contracts, 
such element of assent is lacking. The distinction 
has also been stated that a contract implied in fact 
is an implied contract in which the intention is as¬ 
certained and enforced, while a contract implied in 
law is a mere fiction, the intention being disregard¬ 
ed, and the quasi contractual obligation being im¬ 
posed by law to bring about justice, without regard 
to the intention of the parties.®^ Again, in the case 
of contracts implied in fact, the contract defines the 
duty, while in the case of constructive contracts, 
the duty defines the contract®^ 

The distinction between an express contract and a 
contract implied in fact has been stated supra § 3. 

e. Building and Oonstmction Contracts 

Unless required by statute to be in writing, or con¬ 
trary to an express contract, a building or construction 
contract may be Implied. 

Except where the contract is required to be in 
writing, discussed infra § 55, a building and con¬ 
struction contract may be implied,®® and this rule 
includes a railroad construction contract®® Thus^ 


where one at the request of the owner performs 
work and labor in constructing or repairing, without 
an express agreement for compensation, the law 
implies a promise on the part of the owner to make 
a reasonable compensation there for,® ^ and it has 
been held that where one stands by in silence and 
sees work done in the improvement of his premis¬ 
es, of which he accepts the benefit, a promise to pay 
therefor may be implied.®® Where, however, the 
contractor sublets his contract, the law will not im¬ 
ply any agreement on the part of the owner to com¬ 
pensate the subcontractor for the work and labor 
performed by him; the implied obligation of the 
owner to make compensation to one who performs 
work and labor in the improvement of his property 
is taken away by the special contract between the 
contractor and the subcontractor.®® Where an ex¬ 
press contract is invalid by reason of noncompliance 
with some formal requisite, the law will imply a 
contract to make a reasonable compensation for the 
work and labor performed thereunder,^ but not 
where the contract is invalid by reason of its non- 
compliance with a statutory provision prohibiting 
it from being made except in a prescribed mode.® 

§ 5. -Existence of Express Contract Cov¬ 

ering Same Subject-Matter 

No contract m(iy be Implied where an enforceable ex¬ 
press contract exists between the parties as to the same 
subject matter and a conflict would result. 

There can be no implied contract where there is 
an express contract between the parties in reference 
to the same subject matter.® It can make no differ- 


Tex.—^Farmers' Smte Bank & Trust 
Co. V. Corman Home Reflnery, Civ. 
App., 273 S.W. 694, 69$, affirmed, 
Com.App., 3 S.W.2d 65. 

Wla.—Shulse v. City of MayvUle, 271 
N.W. 643, 646, 223 Wis. 624. 

91. R.I.—aeorge Spalt & Sons, Inc. 
v. Malello, 136 A. 882, 888. 48 K.L 
223, quoting Coxpna jrturls. 

18 C.J. p 241 note 38. 

Other atatssnant 

Contracts implied In law are dif¬ 
ferent from contracts implied in fact 
only in that in “contracts implied In 
law," law implies promise to pay 
whether or not promise was made or 
Intended.—In re Altmanu’s Will, 266 
N.Y.S. 773, 779, 149 Mlsc. 116. 

92. Tex.—Farmers' State bank & 
Trust Co. V. Gormsji Home Refin¬ 
ery, Clv.App.. 278 S.W. 694, 696, af¬ 
firmed, ComA.pp., 8 S.W.2d 66, cit¬ 
ing Corpus Jhtis. 

98. U.S.—City of New York v. Da¬ 
vis. C.C.A.N.Y., 7 F.2d 666, S73. 
Ark.—Caldwell v. Missouri State 
Life Ins. Co.. 230 S.W. 666, 668, 
148 Ark. 474. ' 

170J.S.-21 


Kan.—^Hyland v. Dewey, 73 P.2d 1088, 
1089, 146 Ean. 797, citing Corpus 
arnzis. 

Minn.—McArdle v. WUliams, 258 N. 

W. 818, 820. 19S Minn. 433. 

Pa.—Cameron, to Use of Cameron, v. 
Eynon, 8 A.2d 428. 

-Will or purpose, in final analysis, 
must enter into an Implied contract 
in fact—Crouch v. Gray, 290 S.W. 
891, 896, 164 Tenn. 621, 60 A.L.R. 
1023. 

In detexxnlnliig. ezlstenoe of con^ 
tract inferred froxd oosduot, evidence 
must disclose promisor’s purpose to 
assume enforceable legal obligation. 
—^Kellurq v. Browning’s Adm’r, 21 
S.W,2d 469, 231 Ky. 808. 

91 DL-Highway Comrs. v. Bloom¬ 
ington. 97 N.B. 280, 284, 268 IlL 
164, Ann.Cas.l918A 471. 

Pa.—Graham v. Cummings, 67 A, 
9.48, 208 Pa. 616—^Hertiog v. Hert- 
zog, 29 Pa. 466. 

96k Iowa.—Carney v. Cook, 45 N.W. 
919, 80 Iowa 747, 

Or.—Schade v. Muller, 146 P. 144, 
146, 75 Or. 225. 
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91 N.Y.—New England Iron Co. v. 

GUbert El. R. Co., 91 N.Y. 153, 166. 
97. Me.—Tebbetts v. Haskins, 16 Me. 
288. 

9 C.J. p 701 note 9. 

91 N.C.—Blount V. Guthrie, 6 S.R 
890, 99 N.C. 93. 

9 C.J. p 701 note 10. 

91 Ill.—Walker v. Brown, 28 HI. 
878. 81 Am.D. 287—Reed v. Bag^ 
gott 6 XlLApp. 257. 

Miss.—^Holmes v. Shands, 26 Miss. 
689. 

Vt—Conti V. Johnson, 100 A. 874, 
876. 91 Vt 467. 

W.Va,—^Hohmann v. Wetsel County 
Court, 156 S.B. 86, 88, 109 W.Va. 
784. 

1. N.Y.—Moore v. New York, 78 N. 
Y. 238, 29 Am-R. 134r-Brady v. 
New York, 20 N.Y. 312. 

2. Hawaii.—AmerIcan-HkwaJian En¬ 
gineering, etc., Co. V. Terr., 16 Bar 
wall 711. 

1 U.S.—Klebe v. U. S.. 44 S.Ct 68. 
69, 268 U.S. 188, 68 L.Ed. 244,' af¬ 
firming 57 CtCL 160—Wolfe V. 

’ Prairie Oil & Gas Co„ C,QjLOkL, 
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ence whether the contract is made by the parties 
themselves or by others for them.'* This rule only 
applies, however, where the express and the assert¬ 
ed implied contract relate to the same subject mat¬ 
ter, and where the provisions of the express con¬ 
tract would supersede those of the Other.5 It does 
not apply where the implied agreement is based .on 
the subsequent conduct of the parties not covered by 
the express contract* Further, where the egress 
contract is rescinded, resort may be had to an im¬ 
plied contract."^ A contract may be implied when 
the express agreement is unenforceable for certain 
reasons.* 


§ 6. — Constructive or Quasi Contracts 

Contracts Implied In law, more properly termed quasi 
or constructive contracts, are fictions of the law, actually 
not contracts, created on principles of unjust enrichment 
and presumption of performance of duty, without re¬ 
gard to assent of the parties. 

Contracts implied in law, or, as stated supra § 4, 
more properly quasi or constructive contracts, are a 
class of obligations which are imposed or created 
by law without regard to the assent of the party 
bound, on the ground that they are dictated by rea¬ 
son and justice, and which are allowed to be enforc¬ 
ed by an action ex contractu.® They rest solely on 


83 F.2d 434, 438—Rotan v. U. S.. 
D.C.Tex., 43 r.2d 282, 236—Ogden 
V. Ruhm, C.aA.N.Y., 7 F.2d 1007, 
1000, certiorari denied Ruhm v. Og¬ 
den, 46 S.Ct. 26, 269 U.S. 671, 70 L. 
Ed. 417. 

Ala.—American Mut Liability Ins. 
Co. V. McDtarmid, 99 So. 849, 850, 
211 Ala. 127—^Robinson Lumber Co. 
y. Sager, 75 So. 809, 199 Ala. 676— 
Alabama G. S. R. Co. v. Moore, 19 
So. 804, 109 Ala. 898. 

Conn.—Collins v. Lewis, 149 A, 668, 
670. Ill Conn. 299. 

Pla.—Haaen v. Cobb, 117 So. 863. 858, 
96 Fla. 161. 

IlL—Walker v. Brown, 28 HL 378. 
886. 81 Am.I>. 287. 

Iowa.—City of Pella v. Fowler, 244 
, N.W. 784, 787, 216 lowa 90—Hodg¬ 
son V. Keppel, 232 N.W. 726, 728, 
211 Iowa 795—^Hawn v. Malone, 176 
N.W. 898, 396, 188 Iowa 439. 

Ky.—Fruit Growers Express Co. v. 
Citizens Ice & Fuel Co., 112 S.W. 
2d 54. 56. 271 Kf, 880, citing Oov- 
pni luxls. 

Maas.—W. A. Snow Iron' Works v. 
Chadwick, 116 .N.E 801; 804. 227 
Maes. 882, L.R.A.1917F 766. 
Minn.—Efron v. Stees, 129 N.W. 874, 
876, 118 Minn. 242. 

Neb.—Acton v. Schoenauer, 236 N. 
W. 140, 141, 121 Neb. 62. citing 
Ooipas Jlula. . 

N,J.—RoseUe Park Building A Loan 
Aes'n V. Friedlander, 181 A. 816, 
817,' 116 N.J.Law 82—Paterson, 
ate., R. Co. 7. City of Paterson, 88 
A. 886, 888, 88 N.J.Law 686. 
N.Y.—Larme Estates v. Onmlchrome 
Corporation, 294 N.Y.S. 861, 864, 
260 App.Dlv. 538. ' 

N.C.—Morganton Mfg., etc.,' Co. v. 
Andrews, 81 S.E. 418. 420, 166 N. 
C. 286, Ann.Cas.l916A 768. 

R.L—Cochran v. Lorraine Mfg. Co., 
, 166 A. 672, 676, 62 R.L 17, citing 
Ootpos Inxlc. 

Tex.—Phoenix Lumber Co. v. Hous¬ 
ton,, 61 S.W. 707, 7Q9, 94 Tex. 466. 
Utah.—Verdi v. Helper State Bank, 
196 P. 226. 229, 67 Utah 602, 16 A. 
'IiJL'641. 

W.Ta.—Rosenbatm v. Price Const 
-Co.; 124 S.H. 261, 268. 117 W.Va. 

' ‘ 114, citing OoipoLi Joxifc 


Wls.—Schneider v. Allls-Chalmers 
Mfg. Co., 219 N.W. 870, 373, 196 
Wis. 66. 

18 C.J. p 248 note 54. 

“Express contract ‘la the exclusive 
source of the legal rights and duties 
between the parties as regards the 
matters to which that contreict per¬ 
tains.' “-Benedict v. Pfunder, 287 N. 
W. 2. 4.183 Minn. 896. 

Benefits received 

Law Implies promise to pay for 
reasonable value of benefits received 
only in absence of evidence they were 
conferred on- other grounds than that 
of contract—Lyons v. Jackson, 122 
NJS. 804, 282 Mass. 275—Spring v. 
Hulett 104 Mass. 691, 692. 

, When wofik is done under express 
oontraot, rights of parties are mea¬ 
sured hy contract and neither can 
rely on Implied contract—Damron v. 
Stewart A Weir, 69 S.W.2d 686, 268 
Ky, 894—Bates v. Starkey, 279 S.W. 
848, 212 Ely. 347. 

OOBunissary oontraot 
Where government officers agreed 
with a construction Company that it 
should suffer no loss by reason of 
the use of trucks by a commissary 
company messing officers at an army 
post there arose no promise, either 
direst or implied,, that the commis¬ 
sary company would reimburse the 
oonstructlon company should the 
government repudiate Its promise 
and charge the cost to the construc¬ 
tion company.—Hurley-Mason Co. v. 
Pacific Commissary Co., 191 P. 624, 
6S9, 111 Wash. 489. 

Presumption that* written contract 
. contains all the terms of the agree¬ 
ment see infra { 679. 

4, IlL-*-Walker v. Brown, 28 HI. 878, 
886, 81 Am.D. 287. 

■6. U.S.—Shell Petroleum Corpora¬ 
tion v. Shell, aC.A.E:an., 72 F.2d 
193. 196. 

Cal.—Patterson v. Chapman, 176 P. 

37, 179 CaL 208, 2 A.L.R. 1467. 
Iowa.—Hawn v. Idkone, 176 N.W. 
398, 896, 188 Iowa 489, guotlng Cor¬ 
pus Juris. 

Mo^^erles A Stone v. Childs Co., 
104 S.W.2d 861, 866. 

N.J.—Roselle I^k Building A Loan 
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Ass’n V. Friedlander, 181 A. 318. 
817, 116 N.J.Law it 

5. D.—Karlason v. Odlond, 212 N.W. 
50, 61 S.D. 62. 

Va.—Ellis A Myers Lumber Co. v. 
Hubbard, 96 S.B. 764, 760, 128 Va. 
481. 

13 C.J. p 248 note 67. 

6. Minn.—Efron v. Stees, 129 NW. 
874, 376, 113 Minn. 242. 

Ohio.—Murphy v. Quigley, 21 Ohio 
Clr.Ct. 818, 318, 11 Ohio Clr.Dea 
638. 

Charges nthsaguently incurred 

A party to a contract must pay his 
share of reasonable charges Incurred 
by one party for the benefit of both 
parties, of which the other party had 
knowledge,—Gresty v. Briggs, 272 P. 
178, 127 Han. 161. 

7. Colo.-<;ody V. Raynaud, 1 Colo. 
272, 277. 

IS aj. p 244 note 59. 
a Ill.—Walker v. Brown, 28 m. 
378, SI AielD. 287. 

N.J.—Gay v. Mooney, 60 A. 696, 67 
NJ.Law 27, affirmed 62 A. 1181, 67 
N.JXaw 687. • 

a U.S.—2Anes v. Lehigh Valley 
Transit Co., D.C.Pa., 41 F.2d 668, 
554, withdrawing 37 F.2d 881, a^ 
finned, GGA., Lehigh Valley 
Transit Co. v. Zanes, 46 F.8d 848, 
certiorari denied 62 S.Ct 8, 284 U. 
S. 619, 76 L.Ed. 628—Stlpp v, 
Doran, GOA-Pa., 18 F.2d 88, 84r- 
Sultzbaoh Clothing Co. v. U. S., D 
- C.N.Y., 10 F.2d 368, 864, citing 
Corpus Juris—Landon v. Kansas 
City Gas Co., GGA.Ka&., 10 F.2d 
263, 266, Quoting Corpus Jorls and 
reversing, D.C.. 800 F. 861-City 
of New York v. Davis, C.C.A.NY.. 
7 F.2d 566, 578, Quoting Corpus 
Juris—Federal Sugar Refining Co. 
V. U. S. Sugar Equalization Board, 
D.C.N,Y., 268 F. 576, 681, Quoting 
Corpus Juris—Reber v. Ellis Broa. 
D.CPa., 186 F. 813, 816. 

Ala.—Wilkes v. Stacy Williams Co.. 
. 179 So. 246, 248, 235 Ala. 848, cit¬ 
ing Corpus Juris. 

Conn.—Bartlett v. Raldart 142 A. 
> 898, 899, 107 Cona 691—Sibley v. 
State, 96 A. 161, 162, 89 Cona 682, 
L.R.A.1916C 1087. 
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a legal fiction^® and are not contract obligations at | they arc clothed witib the semblance o£ contract for 
all in the true sense, for there is no agreement; bnt 1 the purpose of the remedy,and the obligation 


Fla.—^Anders v. Nicholson, 160 So. 
S39, 642, 111 Fla. 849. Quoting Oojv 
pus Jnrla. 

m.—Fidelity & Deposit Co. of Mary¬ 
land V. Stanford. 16 N.S.2d 616. 
617, 296 IllJlpp. 1. ■ 

Iowa.—Ottumwa Mill ft Construction 
Co. V. Manchester. 116 N.W. 911, 
912, 139 Iowa 884. 

Kan.—Scherger v. Union Nat Bank, 
26 P.2d 688, 692. 188 Kan! 239, cit¬ 
ing Ooipus Joxls—Black v. City of 
Lawrence, 215 P. 297, 299, 113 Kan. 
518, Quoting Oozpui jhixLs. 

Ky.—Kellum v. Browning's Adm’r, 21 
S.W.2d 469, 466, 281 Ky. 808—Un¬ 
ion Central Life Ins. Co. v. Glass¬ 
cock,' 110 S.W. 681, 686, 270 Ky. 
760, 114 A.L.R. 878, citing Oorpn* 
loxla. 

Minn.— McArdle v. Milams, 268 N. 
W. 818, 820, 193 Minn. 438. 

Mont—^French v. Lewis and Clark 
County. 288 P. 466, 467, 87 Mont 
448, Quoting Ooxpu Jnxla. 

jrev.—.]l£arka V. BohertI, 271 P. 467, 
468, 61 Nev. 160, Quoting Corpus 
jrazla. 

N.J.—Eahlnowitz v. Maasachusetts 
Bonding & Insurance Co., 197 A. 44, 
119 N.J.Law 662, 

N.T.—Geo, B, Holman ft Co. v. Gra¬ 
ham, 800 N.T.S. 850, 863, 166 Mlsc. 
889—Halkln v. Hume, 206 N.Y.S. 
702, 708. 123 Mlsc. 816, Quoting 
Corpus iTuls., 

N.C,—Queen v. De Hart 184 S.B. 7, 
11, 209 N.C. 414, citing Corpus Ju¬ 
ris—Montgomery V, Lewis, 122 S. 
K. 574, 876, 187 N.C 676, citing 
Ooipus juris. 

Okl.—^Incorporated Town of Benning¬ 
ton V. First Nat Bank of Benning¬ 
ton, 44 P.2d 872, 878, 172 OkL 164 
—First Nat Bank v. MaUock, 226 
P. 328, 832k 99 OkL 160, 86 A.L.R. 
1088, Quoting Corpus Juris. 

Tenn.— Weatherly v. American Agr. 
Chemical Co., 65 S.W.2d 692, 698, 

‘ 16 Tenn.App. 613. Quoting Corpus 
Juris. 

Tex.—Coca-Cola Bottling Co, of Fort 
Worth V. Smith, ClvApp., 97 S.W. 
2d 761, 766, Quoting Corpus Juris— 
Southwestern Inv. Co. v. Green, 
Civ.App., 19 S.W.2d 102, 108, citing 
Corpus Juris—Golden v. Wilder, 
Clv-App., 4 S.W.2d 140, 142. Quot¬ 
ing Corpus Juris—Miller v. Miller, 
Clv-App., 292 S.W. 917, 918, quot¬ 
ing Corpus Juris. 

Wash.—^Edwards v. Surety Finance 
Co. of Seattle, 80 P.2d 226, 176 
Wash. 68A 

Wls.—Shulse V. City at Mayville, 271 
N.W. 643, 646, 228 Wls. 824—Groas- 
hler T. Chicago, St P., M. ft 0. By. 
Co., 181 N.W. 746, 748, 178 Wls. 
668, cttteg Corpus Jnrla: 

18 C.J« P 244 note 62. 

Quasi contracts under oonstitutional 


provisions as to obligations of con¬ 
tracts see the C.J.S. title Constitu¬ 
tional Law S 844. 

“Contract Implied in law arises 
where some pecuniary inequality ex¬ 
ists In one party relatively to the 
other which justice requires should 
be compensated, and upon which the 
law operates by creating a debt to 
the amount of the required compen¬ 
sation."—Crouch V. Gray, 290 S.W. 
391, 896, 154 Tenn. 521, 60 A.LB. 
1028. 

Origin of tarn 

Term “quasi contract" Is borrowad 
from the civil law. 

HI.—^Highway Comrs. v. Blooming¬ 
ton, 97 N.H. 280, 284, 263 IlL 164. 
Ohio.—Columbus, etc., R. Co. v. OaiE- 
ney, 61 N.E. 152, 158, 65 Ohio St 
104. 

Vt—Morse v. Kenney, 89 A. 865, 866, 
87 Vt 446. 

lu Iktulsiana, In view of Rev.Clv. 
Code art 2298, defining quasi con¬ 
tracts as the lawful and purely vol¬ 
untary act of a man,' from which 
there results any obligation what¬ 
ever to a third person, and some¬ 
times a reciprocal obligation between 
the parties, and art 2394, specifying 
In particular two kinds of quasi con¬ 
tracts, a payment by mistake con¬ 
stitutes a quasi contract 
U.S.—National Contracting Co. v. 
Sewerage ft Water Board of New 
Orleans, La., 141 F. 826, 329, 72 C. 
UA. 478. 

La.—Standard Oil Co. v. Sugar Prod-* 
nets Co., 107 So. 666, 668, 160 La. 
768—Greenfield Box Co. v. Inde¬ 
pendence Veneer & Box Mfg. Co., 
4 La.App. 690, 69L 

la U.S.—^Zanes v. Lehigh Valley 
Transit Co., D.CPa., 41 F.2d 662, 
654, withdrawing 37 F.2d 881, af¬ 
firmed, C.C.A., Lehigh Valley 
Transit Co. v. Zanes, 46 F.2d 848, 
certiorari denied 62 S.Ct 8, 284 U. 
S. .619, 76 L.Ed. 628—Federal Su¬ 
gar Refining Co. v. U. S. Sugar 
Equalization Board, D.C.N.T., 268 
F. 675, 581, quoting Corpus Juris— 
Reber v. Ellis Broa, D.C.Pa., 186 
F. 813, 816. 

Ala.—Wilkes v. Stacy Williams Co., 
179 So. 246, 248, 236 Ala. 348, cit¬ 
ing Corpus Juria 

Fla.—^Anders v. Nicholson, 150 So. 
689, 642, 111 Fla. 849, quoting Cor¬ 
pus Juris. 

EL—People v. Dummer, 118 NJ3. 284, 
935, 274 m. 687. 

Iowa.—Ford v. Independent School 
Dlst of Shenandoah, 278 N.W. 870, 
878. 

Mich.—Cascaden V. Magryta, 226 N. 

W. 511, 247 Mich. 267. 

Mo.—Fitzpaljrlok.y. Dooley, 86 S.W. 
.719, 721, U2 Mo.App. 166.. 
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I Mont—Schaeffer v. Miller, 109 P. 

I 970, 972, 41 Mont 417, 137 Am.8JR. 
746. 

Nev.—Marks v. Robertl, 271 P. 467, 
468, 51 Nev. 160, quoting Corpus 
Jails. 

N.T.—State Bank of Binghamton v. 
Bache, 282 N.T.S. 187, 190, 156 
Mlsc. 508, citing Corpus Jails— 
Miller V. City of Oneida, 275 N.T.S. 
157, 160, 153 Mlsc. 488, citing Cor^ 
pus Juris—Halkln v. Hume, 206 N. 
T.S. 702, 708, 128 Mlsc. 815, quoting 
Corpus Juris. 

N.C.—Queen v. De Hart, 184 S.B, 7, 
11. 209 N.C. 414, citing Corpus Jm- 
rls—Montgomery v. Lewis, 122 S. 
B. 874, 376. 187 N.C. 676, citing 
Corpus Juris.' ■ 

Okl.—First Nat Bank v. Matlock, 
226 P. 828. 331, 99 OkL 160, 36 A.L, 

R. 1088, quoting Corpus Juris. 

Pa.—Cameron, to Use of Cameron, v. 

Bynon, 8 A.2d 423—Graham v. 
Cummings, 67 A. 943, 949, 208 Pa. 
616—Bedell v. Olivet- JSL Blair Co„ 
168 A. 661, 104 Pa.8uper. 146. 

Tex.—Coca-Cola Bottling Co. of Fort 
Worth v. Smith, Civ.App., 97 S.W. 
8d 761, 766, quoting Corpus Juris 
—Golden V. Wilder, Civ.App., 4 S. 
W.2d 140, 142, quoting Corpus Ju¬ 
ris—Miller V. MUler, Civ.App., 292 

S. W. 917, 918, quoting Corpus Ju- 
lis. 

Wash.—Edwards v. Surety Finance 
Co. of Seattle, 80 F.2d 226, 226, 176 
Wash. 684. 

Wis.—Dunnehacke Co. v. Pittman, 
267 N.W. SO. 32, 216 Wls. '306— 
Grossbier v. Chicago, St P., M. ft 
O. Ry. Co., 181 N.W. 746; 748, 178 
Wls. 503. 

11. U.S.—Stlpp V. Doran, C.C.A.Pa., 
18 F.2d 88, 84—Landou v. Kansas 
City Gas Co., CC.A.Kan., 10 F.2d 
268, 266, reversing, D.a, 800 F. 361, 
quoting Corpus Juris—City of New 
York y. Davis, C.C.A.N.T., 7 F.Sd 
666, 672—Federal Sugar Re^ng 
Co. V. ' U. S., Sugar Equalization 
Board, D.ON.T., 268 F. 676, 681, 
quoting Corpus Juris—^Reber v. El¬ 
lis Bros., D.C.Pa., 185 F. 31^ 816. 
Conn^Bartlett v. Raldart 142 A. 
898. 899. 107 Conn. 691—Sibley v. 
State. 96 A. 161, 162, 89 Conn. 682, 
L.RA.1916C 1087. 

Fla.—^Anders v. Nicholson, 160 Sa 
639, 642, 111 Fla. 849, quoting Cor- 
pus Juris. 

Mo.—Fitzpatrick v. Dooley, 86 S.W. 

719, 721, 112 MO.APP.. 166. , 

Mont—French r. Lewis and. Clark 
. County, 888 P. 466, 467, 87 Mont 
448. 

Nev.—Marks v. Robertl, 271 P. 467, 
468, 61 Nev. 160, quoting Oorpns 
Juris. 

N.T.—State Bank of Binghamto'n:. v. 

. Bachs. 282 N.T.a. 187, 190,. 166 
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arises not from consent, as in the case of true con¬ 
tracts, but from the law or natural equity .12 Such 
contracts rest on the equitable principle that a per¬ 
son shall not be allowed to enrich himself unjustly 
at the expense of another, and on the principle 
that whatsoever it is certain that a man ought to 


do, that the law supposes him to have promised to 
doM So, when the party to be bound is under a 
degal obli^tion to perform the duty from which his 
promise is inferred, the law may infer a promise 
even as against his intention.i5 In order that a con¬ 
tract may be implied in law from the wrong of a 


Misc. 503, citing Oorpiui JTttite— 
Miller V. City of Oneida, 276 N.T.S. 
167, 160, 163 Misc. 488, citing Oor- 
pas jrnxts—^Halkin v. Hume, 206 N. 
T.S. 702, 708, 123 Misc. 816, quot¬ 
ing Corpus Juris. 

Okl—Flrst Nat Bank v. Matlock, 
286 P. 828, 882. 99 Okl, 160, 86 A. 

L. B. 1088, Quoting Corpus Jnrlu 
Tex.—Coca-Cola Bottling Co. of Port 

Worth, V. Smith, Civ.App., 97 S.W. 
2d 761, 766, quoting Corpus Juris— 
Golden v. Wilder, Civ.App., 4 S.W. 
2d 140, 142, quoting Corpus Juris— 
Miller V. Miller, Civ.App., 292 S.W. 
917, 918, quoting Corpus Juris. 
Vt.—Morse V. Kenney, 89 A. 866, 866, 
87 Vt 446. 

Wls,—Grossbier v. Chicago, St. P., 

M. if 0. By..Co., 181 N.W. 746, 748. 
178 Wis. 603. 

18 C.J. p 244 note 64. 
la n.S.—Landon v. Kansas City 
Gas Co., aC.A.Kan., 10 P.2d 263. 
266, reversing, B.C., 800 F. 861, 
quoting Corpus Juris—^Federal Su¬ 
gar Eeflnlng Co. v. U. S. Sugar 
Bquallzation Board, D.C.N.Y., 268 
F. 576, 681, quoting Corpus Juris, 
Conn.—Bartlett v. Raldart, 142 A. 

898. 399. 107 Conn. 691. 

Iowa.—^Ford v. Independent School 
Pist of Shenandoah 273 N.W. 870, 
878. 

Kan.—Scherger v. Union Nat Bank, 
25 F.2d 688, 692, 138 Kan. 289, cit¬ 
ing Corpus Juris—Black v. City of 
Lawrence, 216 P. 297, 299, 118 Kan. 
618, quoting Corpus Joxis. 

Mich.—Cascaden v. Magryta, 225 N. 

W. 611, 247 Mich, 267. 

N.T.—Buffalo & N. T. aty R. Co. v. 
Dudley, 14 N.T. 886, 842—Miller v. 
City of Oneida, 276 N.T.S. 167, 160, 
158 Misc. 438, citing Corpus Juris 
—Halkin v. Hume, 206 N.T.S. 702, 
703, 123 Misc. 816, quoting Corpus 
Juris. 

N.C.—Queen v. De Hart, 184 S,H. 7, 
11, 209 N.C. 414, citing Corpus Ju¬ 
ris—Montgomery V. Lewis, 122 S.B. 
874, 876, 187 N.G 576, citing Cor¬ 
pus Juris. 

Okl.—First Nat Bank v. Matlock, 226 
P. 828. 882, 99 OkL 160, 36 A.L.R. 
1088, quoting Corpus Juris;. 

Pa.—Cameron, to Use of Cameron, y. 
Bynon, 3 A.2d 423. 

Tex.—Coca-Cola Bottling Co. of Fort 
Worth V. Smith, Civ.App., 97 S.W. 
2d 761, 766, quoting Corpus Juris 
-^--Golden v. Wilder, Civ.App., 4 S. 
W.2d 140, 142, quoting Corpus Ju¬ 
ris—Miller V. Miller, Civ.App., 292 
8.W. 917, 918, quoting Corpus Ju. 
zls—Farmers’ State Bank & Trust 


Co. V. Gorman Home Refinery, Civ. 
App., 278 S.W. 694, 696, citing Cor¬ 
pus Juris, and affirmed Com.App., 

3 S.W.2d 65. 

Va.—^Hendrickson v. Meredith, 170 S. 

E. 602, 605, 161 7a. 198, ciUng Cor^ 
pus Juris. 

Wash.—^Byram v. Thurston County, 
261 P. 103, 107, 141 Wash. 28. modi¬ 
fied on other grounds 262 P. 943, 
141 Wash. 28. 

W.7a.—Blue Creek Development Co. 

V. Howell, 183 S.E. 699, 708, 101 W. 
Va. 748, citing Corpus Juris. 

18 C.J. p 244 note 65. 

Beceipt of henefit, inequitable to 
retain, is essence of quasi contrac¬ 
tual 'obligation. 

ldaho.-=-McShane v. Quillln, 277 P. 

554, 569, 47 Idaho 542. 

Ky.—Sullivan’s Adm'r v. Sullivan, 59 
S.W.2d 099, 1001, 248 Ky. 744. 

13, Iowa.—Horrahin Paving Co. v. 
aty of Creston, 282 N.W. 480, 483, 
221 Iowa 1287—City of PeUa v: 
Fowler, 244 N.W. 734, 737, 216 
Iowa 90—C. W. Roland Co. v. 
Town of Carlisle, 244 N.W. 707, 
710, 216 Iowa 82, citing Corpus Ju¬ 
ris. 

Mont—Butler v. Peters, 206 P. 247, 
62 Mont 381, 26 A.L.R. 660. 

N.T.—Miller v. Schloss, 118 N.E. 337, 
218 N.T. 400, 407—Geo. B. Holman 
& Co. v. Graham, 300 N.T.S. 850, 
853, 165 MIsa 389—In re Maxine 
Trust Co., 281 N.T.S. 568, 667, 166 
Misc. 297, citing Corpus Juris. 
Okl.—Incorporated Town of Benning¬ 
ton v. First Nat Bank of Ben¬ 
nington, 44 P.2d 872, 873, 173 Okl. 
164. 

Or.-Porter Const Co. v. Berry, 298 
P, 179, 184, 136 Or. 80. 

Vt—Mathle v. Hancock, 63 A, 143, 
144, 78 Vt 414. 

Va.—Amerlcan-LaFrance & Foamlte 
Industries v. Arlington County, 192 
S.E. 768, 762. 

Wash.—Byram v. Thurston County, 
251 P. 108, 107, 141 Wash. 28, modi¬ 
fied on other grounds 252 P. 943, 
141 Wash. 28. 

W.Va.—Blue Creek Development Co. 

V. Howell. 133 S.E. 699, 703, 101 

W. Va. 748, citing Corpus Juris. 
Wls.—Graf v. Neith Co-op. Dairy 

Products Ass’n, 267 N.W. 618, 619, 
216 Wis. 619—Dunnebacke Co. v. 
Pittman, 267 N.W. 30, 82, 216 Wis. 
306—Grossbier v. Chicago, St P., 
M. & 0. Ry. Co, 181 N.W. 746, 
748, 173 Wla 603. 

No cause of aotloa can lie in quasi 
contract against one not shown' tO; 
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have been enriched wrongfully at 
plaintiff’s expense, — Lamson v. 
Towle-Jamieson Inv. Co., 246 N.W. 
627, 629, 187 Minn. 368—^Burleson v. 
Langdon,* 219 N.W. 166, 166. 174 
Minn. 264. 

14L Minn.—Town of Balkan v. Vil¬ 
lage of Buhl, 197 N.W. 266, 267,168 
Minn. 271, 36 A.L.R. 470. 

N.T.—In re Marine Trust Co.^ 281 
N.T.S. BBS, 667, 156 Misc. '297, cit¬ 
ing Corpus Juris. 

Vt—Mathle v. Hancock, 63 A. 148, 
144, 78 Vt 414. 

15u U.S.—^Landon v. Kansas City 
Gas Co., aC.A.Kan.. 10 F.2d 263, 
266, quoting Corpus Juris, and re¬ 
versing, D.a, 300 F. 361—Reber v. 
Ellis Bros.. D.aPa., 186 P. 313, 
816. 

Iowa—^Ford v. Independent School 
Dist. of Shenandoah, 273 N.W. 870, 
873—City of Pella v. Fowler, 244 
N.W. 784, 737, 215 Iowa 90. 

Minn.—Town of Balkan v. Village of 
Buhl, 197 N.W. 266, 267, 168 Minn. 
271. 

N.T.—Armstrong v. Weiss, 7 N.T.S. 
2d 26, 168 Misc. 663—Ih re Alt- 
mann's Will, 266 N.T.S. 773, 779, 
149 Misc. 116—Halkin v. Hume, 

‘ 206 N.T.S. 702, 703, 123 Misc. 816, 
quoting Corpus Juris. 

Okl—First Nat Bank v. Matlock, 
226 P. 328, 333, 99 Okl. 160, 36 A 

L. R. 1088, quoting Corpus Juris. ‘ 
Tex.—Coca-Cola Bottling Co. of Fort 

Worth V. Smith, Clv.App,, 97 S.W. 
2d 761, 766, quoting Corpus Juris 
—Golden V. Wilder, Civ.App., 4 S. 
W.2d 140, 142, quoting Corpus Ju¬ 
ris. ' 

■Wash.—Edwards v. Surety Finance 
Co. of Seattle, 30 P.2d 226, 226, 
176 Wash. 634. 

Wls.—Grossbier v. Chicago, St P., 

M. & 0. Ry. Co., 181 N.W. 746, 748,* 
178 Wis. 603—Tomlinson v. Ash¬ 
land Co., 178 N.W. 800. 308, 170 
Wls. 68, citing Corpus Juris. 

13 C.J. p 244 note 66. 

Legal obUgattOBS 

(1) Quasi contracts are legal ob¬ 
ligations rather than equitable in 
the sense that they originated in 
courts of law and are enforced by 
so-called legal as distinguished from 
equitable remedies,—Graf v. Neith 
Co-op. Dairy Products Ass'n, 267 N. 
W. 618, 619, 216 Wis. 619—Dunne¬ 
backe Co. V. Pittman, 267 N.W. 80, .82, 
216 Wla 805. 

(2) As respects claim of "implied” 
or quasi contract, where the form 
or Character of a promise shows that 
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party, it must have been committed with the inten¬ 
tion of benefiting his own estate.^® Moreover, 
where there is an express contract, the law will 
not imply a quasi or constructive contracL^^ 

Among the instances of quasi or constructive con¬ 
tracts are those in which money is improperly re¬ 
ceived, discussed in the CJ.S. title Money Received 
§ 7, also 41 C.J. p 39 note 55, and 13 CJ. p 245 
note 67, or where money has been improperly paid, 
as stated in the CJ.S. title Money Paid § 2, also 
13 C.J. p 245 note 68; cases of account stated, as 
shown in the title Account Stated § 34; Judgments 
on which an action of assumpsit or debt may be 
maintained, discussed in the CJ.S. title Judgments 
§ 6, also 33 C.J. p 1057 notes 69-75, and 13 C.J. p 
245 note 70; cases in which an obligation to pay 
money is imposed by a statute;^® cases where a 
person by wrongfully appropriating property to his 
own use becomes liable to pay the owners the rea¬ 
sonable value thereof cases in which a person 
fails to deliver specific property and becomes liable 
for the money value thereof cases where a per¬ 
son wrongfully compels another to render him val¬ 
uable services, as stated in the C.J.S. title Work and 
Labor § 12, also 71 CJ. p 52 note 71, and 13 C.J. 


p 245 note 74; cases where one man has obtained 
money from another by oppression, extortion, or 
deceit; or by the commission of a trespasscases 
in which necessities are supplied to a person who 
by reason of disability cannot himself make a con¬ 
tract,22 such as an infant, see the C.J.S. title In¬ 
fants § 78, also 31 C.J. p 1075 note 37-p 1076 note 
52, an insane person, see the C.J.S. title Insane Per¬ 
sons § 115, also 32 C.J. p 739 note 66-^ 740 note 
93, and a married woman even though notice is giv¬ 
en not to extend credit, see the C.J.S. title Husband 
and Wife § 55, also 30 CJ.'p 599 note 38-p 600 note 
51, and cases of recovery by a husband against his 
wife’s estate of funeral expenses, see the CJ.S. 
title Executors and Administrators § 384, also 24 
C.J. p 307 notes 23-26. 

§ 7. -Executed and Executory Contracts 

An executed contract, sometimes criticized as no 
contract, Is one as to which nothihg remains to be done 
by either party. An executory contract Is one the obli¬ 
gation of which relates to the future. A contract may be 
partly executed and partly executory. "Executed" may 
also mean "made." "To execute a contract" means to 
perform It. 

An executed contract is one where nothing re- 


plaiutlfl did not rely on it an a con¬ 
tractual obligation but truated de¬ 
fendant’s ^meas and liberality, 
there la not only no contmct, but no 
mlsreliance on a euppoaed contract, 
and consequently no legal obligation. 
—^Davla V. General iPooda Corpora¬ 
tion, D.C.N.T., 21 F.Supp. 445. 
Kortgaged premlaes 

Fuel oil company Is not entitled to 
recover price of oil, delivered to 
mortgaged premlsea In owner'a poa- 
aeaelon, from mortgagee on theory 
of unjust enrichment because of 
payment to 'latter of rent collected 
by receiver appointed In subsequent 
foreclosure proceedings, the reason 
being that there la no benefit tested 
by equitable principles, that laid a 
duty on defendant: there la nothing 
In the retention of the moneys that 
renders defendant's conduct Inequita¬ 
ble, so as to serve as a basis of un¬ 
just enrichment—Service Fuel Oil 
Co. V. Hoboken Bank for Savings, 191 
A- 661, 118 N.J.Law 61. 

Obligation to pay 

(1) Under contract contemplating 
performance by one party, other par¬ 
ty was Impliedly obligated to pay 
reasonable value thereof.—Thompson 
V. Auditor General, 247 N.W. 360, 864, 
261 Mich. 624, citing Corpus Juris. 

(2) Quasi contract arises only on 
clear indication that plaintiff expect¬ 
ed payment—Levy Bros. Bealty Co. 
V. Antonlno, 239 N.Y.S.. 716, 136 
Mlso. 268. 

(3) Defendant’s collection of re¬ 


fuse after expiration of original 
grant did not raise implied promise 
to pay because of unjust enrichment 
In absence of evidence of value of 
privilege.—Levy Bros. Realty Co. v. 
Antonmo, supra. . 

Betsutlou of bmieflts 
Where one party to contract ac¬ 
cepts performance tendered by the 
other party and retains the bene- 
ats, party Is bound by burdens of 
contract.—^Lee v. National Refining 
Co., 76 P.2d 406, 409, 181 Okh 566. 
la. Ark.—Caldwell v. Missouri State 
Life Ins. Co., 230 S.W. 666, 669, 

148 Ark. 474, quoting Corpus Juris. 
Ran.—Atchison, etc., R. Co. v. Phelps, 

46 F. 183, 184, 4 Zan.^p. 139. 

17. Wls.—Schneider v. Allis-Chalm- 
era Mfg. Co., 219 N.W. 870, 378, 196 
Wia 66. 

18. U.S.—^In re United Button Co., 
D.C.DeL, 140 F. 495, 502, afiOrmed 

149 F. 48, 79 C.C.A. 70, 8 L.R.A.,N. 
S., 961, 9 AnmCas. 446. 

Ark.—Caldwell v. Missouri State Life 
Ins. Co., 230 S.W. 566, 569, 148 
Ark. 474, quoting Corpus JUzls. 
Ga.—Western Union TeL Co, v. Tay¬ 
lor, 11 S.E. 898, 84 Ga. 408. 8 L.B. 
A. 189. 

N.T.—McOoun v. New York Cent, 
eta, R. Co., 60 N.Y. 176—Furber 
V. McCarthy, 7 N.Y.S. 618, 64 Hun 
486—^Horowitz v. Winter, 222 N.Y. 
S. 283, 286, 129 Mlsc. 814. citing 
Corpus Juris—Halkln v. Hume, 206 
N.Y.S. 702, 708, 128 Mlsc. 816, quot- 
' ing Corpus Jails. 

525; 


OKL—Incorporated Town of Benning¬ 
ton V. First Nat. Bank of Bennlng'- 
ton, 44 P.2d 872, 873, 172 OkL 164, 
citing Corpus Juris. 

18 C.J. p 246 note 7L 

Tax as quasl-contractual obligation 
see the C.J.S. title Taxation § 1, 
also 61 C.J. p 72 note 41 [a]. 

19. Ark.—Caldwell v. Missouri State 
Life Ins. Co., 230 S.W. 566, 6,69, 
148 Ark. 474, quoting Corpus Juris. 

La. — Standard Pipe Line Co. v. 
Huckabay, 6 La.App. 221. 

N.J.—First Nat Bank v. Perth Am¬ 
boy Iron & Metal Co., 188 A. 161, 
163, 119 N.LEq. 669. 

N.C.—Queen v. De Hart, 184 B.E. 
7, 11, 209 N.C. 414, citing Coipus 
Juris—Montgomery v. Lewis, 122 
S.E. 374, 876, 187 N.C. 576, citing 
Corpus .Juris. 

18 C.J. P 246 note 72. 

flO. U.S.—Cushing V. Chapman, C.C. 
Mo.. 116 F. 287, 247. 

Ark.—Caldwell v. Missouri State Life 
Ins. Co., 280 S.W. 666, 669. 148 Ark. 
474, quoting Corpus Juris. 

Nev.—Marks v. Robertl, 271 P. 467. 
468, 61 Nev. 160, quoting Corpus 
Juris. 

SL Ark.—Caldwell v. Missouri State 
Life Ins. Co., 230 S.W. 666, 669, 
' 148 Ark. 474, quoting Corpus Jozli. 

IIL—Chudnovski v. Eckels, 83 N.E. 
846, 848, 232 Ill. 812; 

38. ,Iowa.—Snyder v. Nixon,. 176'Nt 
, W. 808, 810, 188. Iowa. 779. 
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mains to be done by either party;®** While it has 
been said that an executed contract is not properly 
ia contract at all, but that the contractual obligation 
having been performed, the parties are no longer 
bound,this is not strictly accurate, for the rea- 
:son that, in cases wherein the contract operates as a 
grant, there is aii implied contract on the part of 
the grantor not to reassert the right which he has 
■granted.®® 

An executory contract is one in which a party 
binds himself to do or not to do a particular thing 
in the future.®® An executoiy contract conveys a 
chose in action; an executed contract, a chose in 
possession.®^, A contract may be partly executed 
and partly executory,®® and may be executory as 


to one party and executed as to the other.®® 

“To execute a contract means to perform the 
contract®® 

Formal execution. The word ‘'executed” is also 
used with reference to contracts in tlie sense of 
“made,” a meaning which is, of course, entirely dis¬ 
tinct from that already given.®i 

§ 8. — Bilateral and Unilateral Contracts 

A ‘‘bilateral contract" la one of reciprocal promiiet, 
resulting in something to be done or forborne on eaoh 
side. While a criticized term, a "unilateral contract" It 
one consisting of a promise on one side only and execut¬ 
ed consideration on the other side, the term Is also 
used to express an absence of mutuality. 


as. Cal.--Pearsall v. Henry, 95 P. 
. 164, 167, 168 CaJL Sl^-r-Dean v. 

Sedan Milllngr Co., 124 P. 786. 789. 
■ 19 CalApp. 28—Slnimona v. Swee¬ 
ney, 109 P. 265. 269. 18 Cal.App. 
288. 

Mo.—^Rockhlll Tennis Club of Kan- 
eas City v. Volker, 56 S.W.2d 9, 

. 17, 831 Mo. 947, guotlnff Coxpns 
JnzlB. 

Mont—^Lewls r. Lambros, 194 P. 162, 
154. 68 Mont 556, citing Oozpns 
Juris. 

N.M—De Bergere v. Chaves, 98 P. 

• 762, 764, 14 N.M. 868. 

S.a--^ucker v. Cox, 86 S.B. 28, 29, 
101 S,G 473. 

Tex—Hausler v. Hardlng-GlU Co., 
dvJtpp., 6 S.W.2d 446, 446, re¬ 
versed on Other grounds, ComwApp., 
15 S.W.2d 648. 

18 C.J. p 245 note 79. 

Other statements 

(1) "An executed contract arises 
when a thing contracted for is pe3r- 
fonhed; nothing of the bargain re¬ 
maining but Its consequences.'’—-B. 
C. Artman Lumber Co. v. Bogard, 230 
S.W. 963, 966, 191 Ky. 392, citing 
Oorpns Jhrls. 

(2) "Contract Is ‘executed* wlmn 
what is contracted to be done on 
either hand has been done.”—Re¬ 
public Power & Service Co. v. Gus 
Blass Co., 263 S.W. 785, 787, 166 Ark. 

I. 63. 

(8) A contract becomes executed 
only when It has been performed ac¬ 
cording to its terms; until this has 
been accomplished it is executory. 
Iowa.—State v. Associated Packing 
. Qo., 192 N.W. 267, 269. 195 Iowa 
1818. 

Or.—Leadbetter v. Hawley, 117 P. 
‘ 289, 290, 59 Or, 422. 

‘ (4) Additional definitions see 18 G 

J. p ^45 note 79 [a]. 

Vsrfozmuns on both sidss mcpUmA 
A^eement, in order to be "execut- 
' muet be fully performed on 
both sides.—Klein NoitOn Co, v. 


Cohen. 290 P. 613, 616, 107 Cal.App. 
325. 

2L Cal.—Klein Norton Co. v. Cohen, 
suprsi—Reed v. Sohon, 88 P. 77, 79, 
2 Cal.App. 65. 

Colo.—McCutchen v. Klaes, 148 P. 

148, 144, 26 Colo.App. 374. 

S.D.—Mettel v. Gales. 82 N.W. 181, 
12 S.D. 632. 

as. N.J.—State V. Jersey City, 81 
N.J.Law 575, 86 Am.D. 240. 

28 q.J. p 81$ note 38 [a]. 

26. Ark.—Madison v. Smith Cadillac 
Co.. 89 S.W.2d 924, 926, 192 Ark. 
90, citing Corpus Jhxis. 

Md.—Hercules Powder Co. v. Harry 
T. Campbell Sons Co., 144 A. 610, 
516, 156 Md. 346, 62 A.L.R. 1497. 
Mo.—Rockhlll Tennis Club of Kan¬ 
sas City V. Volker, 56 S.W.2d 9, 17, 
381 Mo. 947, quoting Corpus Juris. 
Mont—Lewis v. lismbroB, 194 P. 162, 
154, 58 Mont 555, citing Corpus 
Juris. 

13 C.J. p 246 note 80. 

Other dellhltions 

(1) "One in which something re¬ 
mains to he done by one or more 
of the parties.” 

Colo.—McCutchen v. Klaes, 143 P. 

148, 144, 26 Colo.App. 874. 

Ga.—Watkins v. Nugen, 4S S.R 262, 
268. 118 Ga. 872. 

S.G—Tucker v. Cox 86 S.B. 28, 29, 

, 101 S,G 473. 

Tex—Hausler v. Hardlng-Qlll Co., 
Civ-App., 6 S.W.2d 446, 446, re¬ 
versed on other grounds, Com.App., 
16 S.W.2d 548. 

(2) Additional definitions see 18 G 
J. p 246 note 80 [a], 

Ih OaUfomla, a statute provides 
that all agreements other t h a n those 
the object of which is fully per¬ 
formed are executory.—Klein Norton 
Co. V. Cohen, 290 p] 618, 616, 107 CaL 
App. 820—Dean v. Sedan Milling Co., 
124 P. 736, 739, 19 CaLApp. 28. 

S7. Mo.—Rockhlll Tennis Club of 
! Kahsas City v. Volker, 66 S.W.'2d 
2. 17, 881 Mo. 947, quoting Corpus 
I Jcuds. 


MonL—Lewis v. Lambros, 194 P. 162, 
154, 58 Mont. 565, citing Corpus 
Juris. 

13 GJ. p 245 note 81. 

as. U.S.—^A. 0. Andersen & Co. v. 
Texas Co., C.GA.N.T., 279 P. 76, 
79, citing Corpus Juris. 

Mo.—Rockhlll Tennis Club of Kan¬ 
sas City V. Volker, 56 S.W.2d 9, 17, 
881 Mo. 947, quoting Corims Juris. 
MonL—Lewis v. Lambros, 194 P. 162, 
154, 58 Mont 556, citing Corpus 
Juris. 

Pa.—Parker A Fraxer v. Wood Co., 
80 Pa.Dist 711, 713. 

S.G—Tucker v. Cox, 86 S.E. 28, 29, 
101 S.a 478. 

Tex—Humphreys-Mexla Co. v. Gam- 
' mon, 854 S.W. 296, 800, 118 Tex 
247. quoting Coit>us Juris. 

13 C.J. p 246 note 82. 

as. U.S.—A. 0. Andersen ft Co. v. 
Texas Co., GGA.N.T., 279 P. 76, 
79, citing Corpus Juris. 

Mich.—Hlles V. First Nat Bank, 211 
N.W. 629, 620, 237 Mich. 278- 
Prendergast v. Prendergast 178 N. 
W. 877, 879, 206 Mich. 626. 

Mo.—Rockhlll Tennis Club of Kan¬ 
sas City V. Volkar, 56 S.W.2d 9, 17, 
881 Mo. 947, quoting Corpus Juris. 
Mont—Lewis v. Lambros, 194 P. 162, 
164, 58 Mont 656, citing Corpus 
Juris. 

Tex—Humphreys-Mexla Co. v. Gam-r 
mon, 254 S.W. 296, 300, 118 Tex 
247, quoting Corpus Juris. 

13 C.J. p 246 note 83. 

Bithsr performs;^ by one party 
or aoquiesoenoe by both may com¬ 
plete an executory contract so as to 
entitle one party to require com¬ 
pliance by the other-—Birdsong ft 
Co. V, American Peanut Corporation, 
141 SJBL 759, 149 Va. 755. 

aa Ind.—Collins v. Cornwell, SO N. 
B. 796, 797, 181 Ind. 20. 

31. Ind.—Case v. Collins, 76 N.B. 

781, 87 IndApp, 491. 

W.Va.—Watson v. Coast 14 S.E. 249, 
85 W.Va. 468. 
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The law recognizes, as a matter of classification, 
two kinds of contracts—unilateral and bilateraL^^ 
A bilateral contract is one in which there are recip¬ 
rocal promises, so that there is something on both 
sides to be done or forbome.*^ A unilateral con¬ 
tract is one in which there is a promise on one side 
only, the consideration on the other side being exe- 
cuted.3* However, use of the phrase “unilateral 
contract” has been termed a misnomer,*5 a legal 
solecism,*® and a contradiction in terms.*^ “Uni¬ 


lateral” is frequently mployed by the courts to ex¬ 
press absence of mutuality.*® 

§ 9. -Written and Oral Contracts 

A writtan contract Is one in legible characters en¬ 
tirely in writing. When only partly in writing, there Is' 
an oral contract. An oral contract also Is one consisting 
of mere conversation, or even one created without a 
spoken word. 

A written contract is one which, in all its terms,- 


as. Iowa.—Port Huron Machinery- 
Go. V. Wohlers, 221 N.W. 843, 844, 
207 Iowa 826. 

33, N.T.—Wickham v. Weil, 17 N. 
T.S. 618, 619. 

H.C.—Winders v. Kenan, 77 S.B. 687, 
161 N.a 628, 682. 

Vt—In re Smith’s Batate, 88 A. 66, 
69 VL 382. 

Other deflnitloiu ' 

(1) "A bilateral contract is one 
executory on both sides."—National 
Surety Co. v. City of Atlanta, 102 S. 
B. 175, 176, 24 GaAPP. 782. 

(2) Bilateral contract is one in 
which are embraced reciprocal duties 
and obligations.—Aapironal Labora¬ 
tories V. Hosenblat, 129 SJS. 140, 141, 
84 Qa.App. 265. 

(8) “A- bilateral contract Is one in 
whldi there are mutual promises be¬ 
tween two parties to the contract, 
each party being both a promisor 
and a promisee." . 

CaL—^Davls v. Jcux>by, 84 P.2d 1026, 
1029, 1 Cal.2d 370. 

Mo.—Aden v. , Dalton, 107 'S.W.2d 
1070, 1078. 

(4) Bvery "bilateral contract" in¬ 
cludes both rights sjid duties on 
each-Side, while both sides remain 
executory.—Crane Ice Cream Co. v. 
Terminal Freezing & Heating Co., 
128 A 280, 282, 147 Md. 688, 39 A 
IxB. 1184. 

(6) Bilateral contract is "a prom¬ 
ise for a promise.”-Rifle Potato 
Growers’ Co-op. Ass’n v. Smith, 240 
P.,J987, 988, 78 Colo. 171. 

84. Colo.—Rifle Potato Growers’ Co¬ 
op. Ass'n V. Smith, 240 P. 937,. 938, 
78 Colo. 171, citing Oorpiu Jtixls. 
Ga.—Aspironal Laboratories v. Ros- 
enblat, 129 S.B. 140, 141, 84 Ga.App. 
266. 

Okh—Miller v. Kimmel, 184 P. 762, 
764, 76 Okl. 233—Rich v. Doneghey, 
177 P. 86, 90, 71 Okl. 204, 3 AL.R. 

'552- 

Pa.—Wagner y. Marcus, 186 A 847, 
848, 288 Pa. 679, citing Ooz^ JUf 
zls. ' . 

S.a—McMahan v. McMahon, 116 S- 
m 298,. 294, 122 S.a 886, .26 AL.R. 
1295. 

IS CJ. p 247 note 6. 

Other 

(1) “A contract is unilateral when 


one party furnishes no considera¬ 
tion to the other and does not ob¬ 
ligate himself to do anything which 
may result in injuiy to himself or 
benefit to the opposite party.”—Ed¬ 
wards V. Roberts, Tex.Civ.App., 209 
S.W. 247, 261, rehearing denied 212 
S.W. 678, error refused. 

(2) Unilateral contract is one in 
whi<^ "every binding promise not 
in consideration of another prom¬ 
ise.”—Cal Hlrsch & Sons Iron & Rail 
Co. V. Paragould & M. R. Co., 127 S. 
W. 628. 624, 148 MojV^p. 178. 

(8) To make a contract unilateral, 
and thereby void, there must be no 
mutuality of obligation, and only one 
party thereto must he hound thereby. 
—Cal Hlrsch & Sons Iron & Rail Co. 
V. Paragould & M. R. Co., supra. 

(4) In a strict sense a contract 
is unilateral and unenforceable when 
one party Is bound and the other 
not,' or when one party gets some¬ 
thing and the other nothing.-Low¬ 
ery Lock Co. V. Wright 115 SJB. 
801, 804, 164 Ga. 867. 

(5) "A unilateral contract is one 
in which no promisor receives a 
promise as consideration for his 
promise.” 

, CaL—Davis v. Jacoby, 84 P.2d 1026, 

1029, 1 CaL2d 870. 

Mo.—Aden v. Dalton, 107 S.W.2d 
' 1070, 1078. 

(6) A unilateral contract is "one 
binding on one party but not on the 
other.” — Perfection Mattress & 
Spring Co. V. Dupree, 118 So. 74, 77, 
216 Ala. SOS. 

<7) It has been said that a hilat- 
i eral contrapt becomes unilateral 
when the promisee has fully per¬ 
formed.—Cobb v. Pacific Mut Life 
Ins. Co. of Csllfomia, 61 P.2d 84, 88, 
4 CaL2d 665. 

Oontraot for grant of option Is a 
unilateral contract 
HI.—Lake Shore Country, Club v. 

Brand. 171 N.B. 494, 889 HI. 604. 
N.C.—Winders v. Kenan, 77 S.B. 687, 

689, 161 N.C. 628. 

Tex.-Rosson v. Bennett ClvApp, 

294 S.W. 660, 662. 

Facents’ oontraot 

Father’s contract with daughter's 
future husband, to pav money an¬ 
nually to daughter, was unilateral 
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and not binding until marriage, al¬ 
though promisee remained willing to 
marry.—^De Clcco v. Schweirer, 117 
N.K 807, 809, 221 N.T. 431, L.R.A 
1918B 1004, Ann.Cas.l918C 816. af¬ 
firming 162 N.Y.S. 1106, 166 App. 
Div. 919. 

unequal benefits or liabilities 
A contract Is not unilateral mere¬ 
ly because the benefits accruing to 
the respective parties or their lia¬ 
bilities thereunder are unequaL nor 
when either party can compel the 
other to perform his undertaking as 
stipulated.—Haynes Auto Co. v. Tur¬ 
ner, 88 S.B. 717, 718, 18 GaApp. 22. 
WUh, will, or pleasnrs 

(1) Contracts depending for per¬ 
formance on wish, wilL or pleasure 
of one of parties are unilateral and 
unenforceable.—^PulUngton v. Ozark 
Poultry Supply Co., 89 S.W.2d 780,' 
782, 327 Mo. 1167. 

(2) A contract, the obligations of 
which are equally binding on the par¬ 
ties, is not rendered unilateral be¬ 
cause the details of performance are 
left to the option of one of the 
parties.—Seabrook Coal Co. v. Moore, 
103 S.B. 839, 26 Ga.App. 618. 

85. Season for oxiticism 
, A contract requires an agreement 
between two or more parties, as stat¬ 
ed in supra S 1, so that the' term* 
"unilateral contract” Is misnomer.. 
—Railsback v. Raines, 208 P.> 687, 
688. 110 Kan. 220. 

33. Ind.—High Wheel Auto Parta 
, Co. V. Journal Co. of Troy, 98 NJB. 
442, 443, 60 IndApp. 396. 

37. Ga.—J. J. Williamson '& Co. v.' 
Morgan. l06 S.B. 916, 918, 26 Qa. 
App. 718. 

BeMK>n for mis 

A contract must have two or more 
parties, as stated infra S 26, in full 
accord as to all of its terms, see in¬ 
fra S 81, and aaiust be binding on all 
parties thereto.—J. J. Williamson & 
Co. V. Morgan, supra. 

38. Oa—Aspironal Laboratories v. 
Rosenblat, 129 S.B. 140, 142, 84' 
GaApp. 266. 

Okl.—Miller v. KlmmeL 184 P. 762;i; 
764, 76 Okl. 283^Rich v. Dopeghey, 
177 P. 86, 90, 71 OkL 204, S AL^ 
862. 

18 C. j: P 247 note 6. 
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is in writing.89 In order tKat a contract may be 
deemed to be in writing, it must be in legible char¬ 
acters.^® A contract which is not entirely in writ¬ 
ing is regarded as an oral or verbal contract.^i A 
written agreement, however, does not lose its force 
sis a written contract because parol evidence is nec¬ 
essary to explain some of its terms.^^ An oral 
contract may, and usually does, consist of mere con¬ 
versation, which may be deficient or redundant 
alsOi it may be created without a spoken word.^^ 

§ 10, -Other Kinds 

Numerous additional kinds of contracts have been 
Judicially defined, such as accessory, aleatory, com¬ 
mutative, conditional and unconditional, contract of rec¬ 
ord, fiduciary, gratuitous, literal, maritime, mixed, nom¬ 
inate, obligatory, personal, principal, private and pub¬ 
lic, specialty and simple or jparol, special, stipulation, 
substitute, and void and voidable. 

Other kinds of contracts have been judicially de¬ 
fined.^® 

Accessory contract As defined by statute, ac¬ 
cessory contract.is one made for assuring the per¬ 


formance of a prior contract, cither by the same 
parties or by others; such as suretyship, mortgage, 
and pledge.^® 

Aleatory contract, is a statutory term meaning a 
mutual agreement, of which the effects, with re¬ 
spect both to the advantage and losses, whether as 
to all the parties or to one or more of them, depend 
on an uncertain event.^'^ It is of the essence of 
such contract that there should be risk on one side, 
or on,both, and that all risks appertaining to the 
contract, and not excepted, be assumed by the par¬ 
ties.^® An aleatory contract has also been defined 
as one where performance on the part of one is 
conditioned on a fortuitous event^* Conditions of 
an aleatory nature duly inserted and mutually ac¬ 
cepted by the parties are valid and enforceable.®® 

Commutative contract is defined by statute as a 
contract in which what is done, given, or promised 
by one party is considered as equivalent to, or a con¬ 
sideration for, what is done, given, or promised by 
the other.®! It js also defined as a term used in the 


89. Ill.—Pelffer v- Newcomer, 1B7 N. 
. R 240. 242. 326 Ill. 189—Westphal 
V. Buenger, 154 N.R 426. 427. 824 
Ill, 77—Gronowskl v, Jozefowlc*. 
126 N.E. 108. 112, 291 Ill. 266. 

13 aj. p 246 note 93. 

Gonfeliiireint contiaot 
A contract in writing la none the 
leas so because it expreesea, and its 
operation depends on, a contingency. 
When the contingency happens, the 
mlnda of the parties meet aa to all 
tte terms which the contract ex¬ 
presses, and to write them over again 
would be one of those useless acts 
which the law does not require. 

Mo.—Insurance, etc., Co. v. State 
Nat. Bank, 6 MoApp. 333, affirmed 
, 71 Mo. 58. 

Wask—C. H. Lowenthal Co. v, Mc¬ 
Cormack Brps. Co., 257 P. 632, 684, 
144 Wash. 229, citing Corpoa JuIb. 

40. Mass.—Aradalou v. New York. 

■ etc., R. Co., 114 N.R 297, 299. 

'When the parties undertake to 
put their agreement In writing and 
express Its crucial terms by char¬ 
acters or symbols so illegible that 
the tribunal established to try the 
facts cannot determine the significa¬ 
tion of that which is on the paper, 
then no contract in writing has been 
made.’’—Aradalou v. New York, etc., 
R. Co., supra. 

41. Ga.—O. M. Shutt ft Co. v. An¬ 
drews, 171 S.E. 219, 47 Ga.App. 
580, citing Cozpns Jturls. 

Ill.—^Midland Press v. F. B. Comp¬ 
ton ft Co., 204 lllApp. 216. 

Ihd.—Moore v. Ohl, 116 N.B. 9, 10. 

65 IndApp. 691—Roder v. Niles, 
..111 N.B. 840, 841, 61 Ind.App. 4. 
Mo.—Quint V. Kingsbury, App., 289 
aw. 667, 669, citing Corpus Tula. 


Neb.—Naeve v. Shea, 258 N.W. 666, 
668 . 

N.M.—Flores v. Baca, 184 P. 532. 533, 
26 N.M. 424, quoting Corpus JUzls. 
N.Y. —Schwartrman v. Pines Rubber 
Co.. 179 N.Y.a 284, 286, 189 App. 
DIv. 749. 

Or.—Gordon v. Curtis Bros, A D. 
Moodle House-Moving Co., 248 P. 
168, 160. 1X9 Or. 55, citing Corpus 
Jhrls. 

R.I.—Cook,, Borden ft Co. v. R. Z. L. 
Realty Corporation, 147 A. 891, 894, 
60 R.I. 876, citing Corpus Jturls. 
Tenn.—Smith v. O’Donnell, 8 Lea 468, 
474. 

Tex.—West Texas Utilities* Co. v. 
Bllis, Clv.App., .102 S.W.2d 234, 288, 
error granted—Caimaday v. Martin, 
Civ.App., 98 S.W.2d 1009, 1012, 
citing Corpus Juris—^Parmer Coun¬ 
ty V. Smith, C1V.APP., 47 S.W.2d 
883, 886, citing Corpus Juris. 

18 O.J. p 246 note 94. 

Application of rule under statute 
of frauds see the C.J.S. title 
Frauds, Statute of § 181, also 27 
C.J. p 268 notes 60, 61. 

Written contract modified by oral 
contract as oral contract see infra 
f 379. 

OoBfirmatory letter of prior oral 
contract does not make contract 
written contract unless letter Is mu¬ 
tually adopted by parties.—Cook, 
Borden ft Co. v. R. Z. L. Realty Cor¬ 
poration, 147 A 891, 60 R.L 876. 

4S. Tex.—^National Bank of Com¬ 
merce of Houston V. Moody, Civ. 
App., 90 S.W.2d 279. 

43. Iowa.—^Finnerty v. Shade, 228 
N.W.'886, 890, 210 Iowa 1888. 

.44. Iowa.—^Flnnerty v. Shades supra. 
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' Abaeuoe of express promise 

Fact that no formal or express 
promise to pay was made by pur¬ 
chaser does not render oral contract 
unenforceable.—Flnnerty v. Shada 
supra. 

4S. Annuity contract see the title 
Annuities 9 1 a (4). 

Joint contract see infra 9 S58. 

Joint and several contract see infra 
9 366. 

Lobbying contract see infra 9 213. 
Option contract see infra 9 100. 
Several contract see infra 9 362. 
Wager contract see the a J.S. title 
Gaming 9 1, also 27 C.J. p 977 notes 
8(M6. 

4a La.Civ.Code art 177L 

47. La.^. P. Barnett Co. v. Ludean, 
129 So. 666, 666, 171 La. 21—Loseo- 
00 v. Gregory, 32 So. 986, 986, 101 
La. 648. 

4a La.—Moore v. Johnston, 8 La. 
Ann. 488, 489—Henderson v. Stone, 
1 Mart,N.S., 689. 642. 

49. U.S.—Southern Surety Co. v. 
MacMillan Co., C.C.A.OkL, 68 P.2d 
641, certiorari denied Southern 
Surety Co. of New York v. Sama 
58 S.Ct 18, 287 U.S. 617, 77 L.Bd. 
636. 

6a Porto Rico.—^Bsbrl v. SerrallOs, 
1 Porto Rico 321, 329, reversed’ 
on other grounds 26 S.Ct 176, 200 
U.S. 103, 50 L.Bd. 391. 

61. U.S.-r-Riding8 V. Johnson, La., 9 
S.Ct 72, 73, 128 U.S. 212, 32 L.Bd. 
401. 

La—Goodson v. Vivian OU Co., 67 
So. 221, 282. 129 La. 965. 



17 O.J.S. 


C0NTBACT8 


§ 10: 


civil law to designate a contract in which each of 
the contracting parties gives and receives an equiv- 
alent.®^ The contract of sale is of this kind: the 
seller gives the thing sold, and receives the price 
which is the equivalent; the buyer gives the price, 
and receives the thing sold, which is the equiva- 
lent®3 

Conditional contract; unconditional contract. A 
conditional contract is an executory contract, the 
performance of which depends on a condition. It 
is not simply an executory contract, since the latter 
may be an absolute agreement to do, or not to do, 
something, but it is a contract whose very exist¬ 
ence and performance depends on a contingency and 
condition.®^ An unconditional contract is a contract 
that has no condition in it®® 

Contract of record. It has been defined by stat¬ 
ute as one which has been declared and adjuicated 
by a court having jurisdiction, or one which is en¬ 
tered of record in obedience to, or in carrying out, 
the judgment of a court.®* 

Cost plus contract. In a cost plus contract, the 
performing party’s profit is limited to the amount 
specified,®^ and the paying party gets advantage of 
all profits.®* 

Fiduciary contract is an agreement by which a 
person delivers a thing to another, on condition that 
he will return it to him.®* 

Gratuitous contract. A gratuitous contract is de¬ 
fined to be one the object of which is the benefit 
of the person with whom it is made, without any 
profit received or promised as a consideration for 
it, as, for example, a gift*® ■ 


Literal contract, in Roman law, is a species of 
written contract, in which the formal act by which 
an obligation was superinduced on the convention 
was an entry of the sum due, where it should be 
specifically ascertained, on the debit side of a ledg¬ 
er; a contract, the whole of the evidence of which 
is reduced to writing, and binds the party who sub¬ 
scribed to it, although he has received no consider- 
ation.*i 

Maritime contract. It has been said that it is far 
easier to say what is not a maritime contract than 
to state an exact definition of the phrase.®* How¬ 
ever, a maritime contract is defined as a contract 
concerning the sea,®* a contract to be performed on 
the high seas,®* and one which relates to the busi¬ 
ness of navigation on the sea, or to business ap¬ 
pertaining to commerce or navigation to be trans¬ 
acted or done on the sea or in seaports.®® 

Mixed contract is a contract by which one of the 
parties confers a benefit on the other, receiving 
something of inferior value in return, such as a 
donation subject to a charge.®® i 

Nominate contract is a contract distinguished by 
a particular name, the use of which name deter¬ 
mines the rights of all the parties to the contract, 
as, purchase and sale, hiring, partnership, loan for 
use, deposit, and the like.®'^ 

Obligatory contract. It is a species of agree¬ 
ment;®* a contract in which the minds of the pat¬ 
ties have met, or a proposition for a contract has 
been made by one party and accepted by the oth¬ 
er, in which the terms are definitely understood and 
agreed on, including an agreement that it be re- 


52. Diffamnt oUuim 
“Such contractB are usually dis¬ 
tributed into four classes namely: 
Do ut des (I give that you may 
give); Facio ut fheias (I do that 
you may do); Facio ut des (1 do that 
you may give); Do ut facias (I give 
that you may do)."—Bouvler L.D. 

63. Bouvler L.D.' 

6i. Ala—Reedy v. Kelley, 94 So. 86, 
208 Ala 806, citing Oosi^ Jnxla 
Tena-Nashville, etc., R. Co. v. 
Jones, 2 Coldw. 674, 684, quoting 
Story Contr. { 20. 

Vt—^French v. Osmer, 32 A. 264, 67 
Vt 427. 

66, Ga—Rodgers v. Caldwell, 87 S. 
m. 866, 866, 112 Ga 636—Dye v. 
Garrett, 8 8.3. 692, 698, 78 Ga 471. 

66. Ga—^Bardeman v. Downer, 89 
Ga 426, 461. 

' Judgments as contracts of record see 
the C.J.S. title Judgments I 6> ci,l6o 
83 C. j. p 1066 note 67. 


W. CaL—Crowle v. Boyle, 198 P. 
Ill, 184 Cal. 117. 

Pa—^Paper Mill Supply Co. v. Con¬ 
tainer Corporation of America^ 161 
A. 588. 801 Pa 62 . 

Ooatraot h^ cost plus oostxaot 
Tex.—Moody-Seagraves Ranch v. 

Brown, Clv.App., 69 S.W.2d 840, er¬ 
ror refused. 

Oostraoi held not oost plus ooatract 
A contract for the construction of 
a building at not exceeding a stated 
amount, the exact amount to be the 
cost of the work plus seven per cent 
to the contractor, and if that should 
be less than the amount stated, the 
difference should inure to the benefit 
of the owner, fs not a cost plus con¬ 
tract, but a contract to do the work 
for a fixed sum, with a saving to the 
owner, if the actual oost of the work 
plus seven per cent compensation to 
‘the contractor totaled less than the 
amount so fixed.—Black v. Philip 
Miller Co., 14 P.2d 11, 169 Wash. 409. 
reversing 7 P.2d 88, 166 Wash. 480. 
88. Pa.—^Paper Mill Supply Co. t. 
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Container Corporation of America, 
151 A. 588, 301 Pa. 62. 

68. N.Y.—Smith v. OgUvle, 27 N.B. 
897, 898, 127 N.T. 148, quoUng 
Bouvler L.D. 

00. Ga.—Georgia Penitentiary Co. v. 
Nelms, 66 Ga. 490, 605, 88 Ain.R. 
793, quoting Bouvler L.D. 

01. Black L.D. 

08. U.S.—^Doolittle v. Knobeloch, D. 
CS.a. 89 F. 40. 

63. U.S.~The Vidal Sala, D.CGa., 
12 F. 207, 212. 

04b U.S.—The C. C. Trowbridge, D. 

am., 14 F. 874, 876. 

06l Pa.—Holt V. Cummings, 102 Pa. 

212, 216, 48 Am.R. 199. 

38 C.J. p 1192 note 37. 

“Maritime contract" under rule as to 
admiralty Jurisdiction see Admiral¬ 
ty 5 24. . 

06. Bouvler L.D. > 

07, Bouvler L.D. 

08 ' Ky.—Tucker v. Sheerak^iOO & 
W. 176, 178, 166 Kyi 670. 
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duced to writing and executed by both parties 

Personal contract is a contract for personal serv¬ 
ices;'^® a contract in which the personality of one 
of the parties is material'll In a different sense, 
a personal contract is one made by the person to 
be bound, as distinguished from one imputed to such 
person.^* 

Principal contract is a contract defined by stat¬ 
ute as one entered into by both parties, on their 
own account or in the several qualities they as¬ 
sume.*^® I 

Private contract; public contract. A private con¬ 
tract is one between individuals only and affects 
only private rights; a public contract is one to 
which the state is a party, and which concerns all 
its citizensJ^ While both private and public con¬ 
tracts are controlled by the general principles of 
contract law, there is a well-recognized distinction 
between such contracts as respects the power and 
authority of the contracting parties.76 

Contract by specialty; simple or parol contract. 
Contracts are divisible into two classes, simple con¬ 
tracts, and contracts by specialty; in other words, 
contracts by parol and contracts under seaL"^* In 
a strict and limited sense or technical significance, 


a specialty is a contract under seal and delivered.’? 
The usual definition is that of an instrument under 
seal"^® The term “specialty” is also applied to' an 
instrument which becomes effective by the mere 
fact of its formal execution."^® There are two 
classes of specialty contracts in the English l^w,' 
common-law specialties and mercantile specialties.*® 
A common-law specialty is an instrument under 
seal; such as bonds and covenants.*^ 

A simple or parol contract is one not under seal,** 
or,' in terms of a statutory definition, any other con¬ 
tract than such as is specified by statute as a con-- 
tract of record and specialty.*® It may be either 
written or oral.**- Properly speaking, there is no 
distinct class of contracts'merely in-writing.*® A 
simple contract is distinguishable from a specialty 
by the solemnity of execution.** 

Special contract is one with peculiar provisions or 
stipulations not found in the ordinary contract re¬ 
lating to the same subject matter. These provisions 
are such as, if omitted from the ordinary contract, 
the law will never supply.*^ A special contract may 
rest in parol, and the term does not require a con¬ 
tract by specialty.** A special contract is alwkys 
an express contract.*® 


89. N.T.—Pratt v. Hudson River R. 

Co., 21 N.T. 805, 808. 

'46 CX p 861 notk 42 [b]. 

■m CsiL—Janln v. Browne,- 69 Cal 
87, 44. , 

71. Ohio.—Lucas y. J. H. Gross , Mo- 
' tor Car Co., 161 N.ffi. 862, 868, 22 
Ohio App. 183—Starchroom Pub- 
. llshlng Co. 7. Threlkeia Bingraving. 
Co., 13 Ohio App. 281, 288. 

73. TJ.Sr—The Etna Maru, I?,C«Tex., 

' 20 P.2a 143, 145—Benner l^lae v.- 

Pendleton, N.T., 217'P. 497, 607, 188 
C.aA- 349. 

7a La.Clv.Coae art 1771. 

74 . N.Y.—People v. Palmer, 86 N.T; 
. S. 222, £24, 14 Mlsc. 41.' 

7R. Ky.—Clark County Const C6. v. 

State Highway Commission, 68 S. 

. VW.Bd 838. 890, 248 Ey. 168. 

79. Ky.—Helm ▼. Bastland, 2 Blhb' 
■ 198. 

N.J.—Perrlne v. Cheeseman, 11-N.J. 

Law 174, 177, 19 Am.D. 388. : 
N,T.-^UStlce V.'LAng, 42 N.n-498, 
•1 Am-lEL 676—Ballard v. Walker, 8j 
Johns.Caat. 60, 64. < 

77. Ey.—Helm V. Eastland, 2 BlVb 
198, 194. 

’5i CX p nZ notes 48-60. 

Particular Instruments Included or 
excluded see 68 C.T. p 824 notes'61. 
-67. 

1 ^B.-\'©hio.-TDoyle v. West 64,- NJl 
*' 469, 470, '69 Ohio. St- 488, 447.. , ’ 


79. Qa,—Purcell v. Armour Packing 
Co., 61 S.E. 188, 141, 4 Ga.App. 253. 
Particular instruments included see 
58 C.J. p 824 notp' 7.6-p 825 note 
**.- 

99. Qa.—Purcell v. Armour Packing 
Co.. 61 S.E. 138, 141, 4 GaApp. 268. 
FaUaoy of prevalntt Mtlon, trace¬ 
able to Raim 'v. piughes, 7 Tenn.B. 
850, that only contracts under seal 
can he specialties, all other contracts, 
'whether written or oral, being simple 
contracts, is easily demonstrated by 
an examination pf the resemblances 
between bills and notes and instru¬ 
ments under seal, on the one hand, 
and the differences betw;een bills and 
notes and simple contracts, on the 
other hand,—Purcell v. Armoim Pack¬ 
ing Co., supra 

81. Ga—Purcell v. Armour Packing 
Co., supra 

83. IlL—Harty Bros., etc., Co. v. 
Polakow, 86 N.B. 1086, 1086, 287 HI. 
569, reversing 141 llLApp. 670. 
Ey.—Helm v. Eastland, 2 Bibb 198. 

13 C.J. P 246 note 88,. 

Other dellnltUma 

(1) "A bargain or agreement- vol¬ 
untarily made .upon good constdera- 
tloD, between two or more persons 
capable of contracting, to do, or for¬ 
bear to do,. Bozde lawful' act"—Jus¬ 
tice V. Lang, .42 N.T. 494, 497, 1 Am. 
R. 676, quoting 1 Comyn Contracts p 
1 . 


(2) Additional definitions see 18 a 
J. p 246 note 88Cal. 

88 ;. Ga—western Union Tel. Co. v. 

I Taylor, 11 S.E. 896, 84 Ga 408, 418, 

8 L.RJL 189. 

84. m.—Webster v. Plemlng, 62 N. 

E. 976, 977, lli HL 140. 

Ey.—Helm v. Eastland, 2 Bibb 198. 
N.J.-^Perrine v. Cheeseman,. 11 N.J. 

Law 174,177, 19 Am.D. 388. 

Fa—^Kime v. Tobyhanna Creek Ice 
Co., 87 A. 278, 279, 240 Pa 61. 

85w N.J.—Perrlne v. Cheeseman, -11 
N.J.Law 174, 177, 19 Am.D. 888. 
N.T.—Ballard v. Walker, 8 JohnaGas. 
60, 64. 

8 B. U.S.—Smythe v. New Provldenoe 
Tp., D.C.N.J., 258 P. 824,' 882. 

58 C.J. p 828 note 46 [c]. 

87. S.a—Midland Roofing Mfg. Cq. 
y. Pickens, 80 S.E. 484, 485, 96 S. 

18 C.J. p'246 note 98.. ' 

. Special contract not raised 

Although a company may be es¬ 
topped to deny liability for the value 
of work done for it which was ob¬ 
served by one of the officers of the 
company, yet It canxmt be said that 
the knowledge of the work being 
done was sofiLcient' to raise'a special 
contract—Ford 'V. Whittle Trunk ft 
Bag Co., 12 Tenn-App. 486. 

9. S.C.—Midland Roofing Mfg. .p<i. 
V, Pickens, 80 S.E. 484, 485, 96 kC .. 

89i Ind.—Izidlanaj^Us Coal Traojioii 
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Stipulation. While stipulations concerning pend¬ 
ing causes in courts have been called “contracts,”®® 
and “contracts made in the course of judicial pro¬ 
ceedings,a stipulation has been said to have none 
of the qualities of a contract, differing therefrom 
by reason of its creation by will of the court, not 
the will of the parties,®® so that it is generally held 
that stipulations are obligations unlike ordinary 
contracts between parties not in court,®® and are 
not governed by the rules of law ordinarily applica¬ 
ble to contracts.®^ They are not only obligations 
between the parties, but between the parties and the 
court, and will be enforced both for the benefit of 
tlie interested party and ^or the protection of the 
honor and dignity of the court®® 

"Substitute contract^ is the designation com¬ 


monly employed to cover agreements between the 
same parties which supersede and discharge prior 
contract obligations. While it is distinguishable 
from “novation,” in that the latter term is usually 
mployed with reference to instances in which a 
new party is introduced into the new contract, there 
is no distinction so far as concerns the legal effect,®® 

Void and voidable contracts. In the law of con¬ 
tracts, the term “void” may mean several different 
things.®^ In one sense, a void contract means one, 
merely ineffective, of no force and effect;®® ,it is no. 
contract whatever.®® No rights of any character 
in favor of anyone vest under it it is binding on.' 
neither party.® It may be attacked as invalid by. 
strangers.® It requires no disaffirmance to avpid 
it,4 and cannot be validated by ratification® or con- 


eo. Y. Dalton, 87 N.B. 652, 6^4. 48 
Ind.App. 88ft—Foerster v. Foerater, 
88 N.D. 426, 427, 10 IndJ^p. 680. 

90. ‘V71S.—Southern CSolonlzatlon Co. 

V. Cole, 201 N.W. 817, 819, 18B Wis. 
469 —Illlnola Steel Co. v. Warraa, 
126 N.W. 656, 658, 141 Wla. 119. 

9L Wla,—State v. St Croix County 
• ClP.Ct, 208 N.W. 928, 926, 187 Wla. 
1, 48 A.L.R. 894—Southern Coloni¬ 
sation Co. V. Cole, 201 N.W. 817, 
819, 186 Wla. 469. 

90. U.S.—^Lewla v. The Orpheus, D. 
aMaaa., 16 F.Cas.No.8,880, 8 Ware 
145. 

60 C.J. p 89 note 6. 

83 , ■VWs.—Southern Colonisation Co. 
▼. Cole, 201 N.W. 817, 819, 186 Wla 
.469. 

60 C.J. p 89 note 7. 

94,. Tex.— Paschall v. Penry, 18 8. 

W. 154, 165, 82 Tex. 678. 

96. Cal.—Meagher v. Oagllardo, 86 
' Cal 602, 605. 

N.Y.—V. American Tract So¬ 
ciety, 4 Sandf.Ch. 488, 469. 

96. Conn.—^Rlveralde Coal Co. y. 
American Coal Co,, 189 A. 276, 277, 
107 Conn. 40. 

Diacharge of contract by subaequent 
contract see Infra I 896. 

W. Minn.—^Taylor v. Grand Lodge,. 
A. 0. U. W., 106 N.W. 408, 410, 96 
Minn. 441, 8 LJELA.,N.S., 114. 

96 , MtpTi. —^Taylor v. Grand Lodge, 
li 0. U. W., supra. 

Othm dellnltUma 

(1) “A void contract la one which 
la nulL" 

U.S.—Haggart v. WUczlnakl, Mlsa., 
148 F. 22, 27, 74 COA- 176. ' 

Ala.—^Meridian Life Ina Co. v. Dean, 
62 So. 90, 92; 182 Ala. 127. 
N.M.-^ross, Kelly & Co. v. Bibo, 145 
P. 480, 484, 19 N.M: 496. 

Or.—Booth-Kelly. Lumber Co. v. Ore¬ 
gon & a B. Co., 192 P. 468, 466. 98 
Or. 2i*. 

Wla.—jSalUs v. Day. 88 .Wla. 648, 646. 


(2) **A void contract is one with¬ 
out any legal -affect’* 
ni—Niagara F. Ina. Co. v. Scammon, 
28 N.E. 919, 82 N.a 914, 916, 144 
ni. 490, 19 L.R.A. 114, quoting 
Bishop Contracts. 

Mont—^Mutual Ben. L. Ins. Co. v. 
Wlnne, 49 P. 446, 449, 20 Mont 20, 
quoting Bishop Contracta. 

N.G—McNeill v. Durham & C R. Co., 
47 S.E. 765. 766, 185 N.C. 682. 67 L. 
H,A. ‘ 227, quoting Lawson Con¬ 
tracta. 

Tex.—Smith v. Thornhill, Com.App., 
26 aW.2d 697, 600, affirming. Civ. 
App., 12 S.W.2d 625, and reversed 
on other grounds, Com.App., 84 S. 
W.2d 808. 

(8) Void contract la "one good for 
no purpose whatever."—^McNeill v. 
Durham & a B, Co., supra, quoting 
Lawson Contracts. 

. (4) Void contract Is one wMch has 
no legal force, and which, for that 
reason, cannot be enforced.—King v. 
King, 619 N.E. 111, 112, 68 Ohio St 
368, 81 Am.S.R. 635, 52 L.B.A. 167. 

oa Or.—Booth-Kelly Lumber Co. v. 
Oregon & a R. Co., 198 P. 463, 466, 
98 Or, 2L 

T^—^Limestone County v. Knox, 
C1V.APP., 234 S.W. 181, 134. 

Beaaon fox 

It does not alter the relations pre¬ 
viously existing between the con¬ 
tracting parties, nor will it serve as 
the foundation of any right—^Allen 
V. Davenport Iowa, 182 F. 209, 216, 
65 C.aA 641, certiorari denied 25 S. 
Ct 794, 196 U.S. 639, 49 L.EdL 630. < 
1, N.M.—Gross, Kelly & Co. v. Bibo, 
146 P. 480, 486, 19 N.M. 496. 

N-C.—Security Finance Co. v. Mills, 

. 142 S.B. 26, 27, 196 N.Q 887. 

Or.—Booth-Kelly Lumber Co. v. Ore¬ 
gon & C. R. Co.. 198 P. 463, 466, 98 
Or. 21. 

Abaamoa of notloe of InvaUdlty 
Generally, void contract does not 
protect even one'relying on It with¬ 
out notice, o;f its Infli^mlty.—^Me^-i 
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polltah Life Ins. Co. v. Bramlett, 14(h 
So. 762, 768, 224 Ala. 473. 

Damages cannot he recovered for^ 
breach of void contract—^Foster v. 
Hartman. 230 N.tV. 251, 252, 119 Neb. 
678. 

2, N.Y.—Bllnn v. Schwartz, 69 N.E.. 
642, 177 N.Y. 262, 269, 101 Am-S.B. 
806. ' 

N.C.—McNeill V. Durham & a R. Co., 
47 S.E. 765, 766, 136 N.C. 682, 67- 
L.RJL 227. 

Or.—Booth-Kelly Lumber Co. v. Ore¬ 
gon & C. R. Co.. 198 P. 468, 466,; 98 
Op, 21. 

Tex—Limestone' County v. Kjiox, 
Clv.App., 284 S.W. 131, 134. 

Other atataments 

(1) *'A void contract may be disre¬ 
garded by either party.” 

U.S.—Fanners Bank & Trust Co. v. 
Public Service Co. of Indiana, D.C: 
Ky.,18 F.Supp. 548, 558. 

Mo.—^Metropolitan Paving Co. v. 
Brovm-Crummer Inv. Co., 274 S.W. 
815, 819, 809 Mo. 688—Och v. Ml.Sr 
sourl, etc., Ry. Co., 81 S.W. 962, 
966, 180 Mo. 27, 86 L.KA. 442. 

(2) A void contract may be Ig*- 
nored altogether, because, since' It 
never ha^ any e^dstenpe, no one Ifi 
bound by It.—Jacob v. Uncle Saba 
Planting & Mfg. Co., 81 So. 604, 607, 
144 La. 1006. 

ai N.C.—McNeill V. Durham & G.- R. 
Co., 47 S.B. 765, 766, 185 N.C 682, 
67 L.R.A 227, quoting Lawson Con¬ 
tracts. 

Wla.—Callls V. Day, 88 Wis. 648, 646. 
4, N.a—McNeill v. Durham & C R. 
Co., 47 S.B. 766, 766, 185 N.C 682, 
67 L.R.A. 22.7. 

Tex—^Limestone County v. Kno^ 
Civ.App., 284 S.W. 181, 184, 
bk U.S.—Downs V. Blount, Tex, 170 
F. 15, 22, 23, 95 CCA 289, 81 L.R. 
A,N.S., 1076. ' 

Ky.—Breckenrldge’s Heirs v, Ohnlaby, 
. 1 J.J.Marsh. 286, 240, 1^ Am^D- 71. 
Mass.—Allis V. Billings, 6 2Cet&‘;4^ 
417, 89 .^D. 744. . . / „ , * 
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firmation.® In a different sense, it is said that an 
illegal contract is void, as stated infra § 189. Used 
in a third connotation, while as a matter of entire 
technical accuracy, “void’* can only be properly 
applied to those contracts that are of no effect 
whatever;^ the term is often loosely used when 
'Voidable” is meant.® 

' A “voidable contract” is defined as such an agree¬ 
ment that, at his option, one of the parties is en¬ 
titled to treat it as never having been binding on 
him;® a contract void as to the wrongdoer but not 


void as to the wronged party, unless he so elects to 
treat it^® It follows that, unless rescinded, a void¬ 
able contract imposes the same obligations as though 
not voidable,!! and it is not void until the option 
of the wronged party is exercised.!® A contract 
merely voidable is capable of being confirmed or 
ratified by the party having the right to avoid it,!® 
and such ratification may be either express or im¬ 
plied.!^ Ratification of a contract involves the 
same elements as the making of a new contract;!® 

! there must be intent,!® and a full knowledge of all 


N.M.—Gross, Kelly & Co. v. Bibo, 145 
P. 480, 484, 19 N.M. 495. 

N.T.—Bllnn v. Schwartz, 69 N.B. 542, 
177 N.T. 252, 269, 101 Am.S-R. 806 
. —In re Zimmerman’s Will, 172 N. 

T.S. 80, 85, 104 Mlsa 516. 

N.C.—^McNeill v. Durham & C. B. Go., 
47 S.B1. 766, 766, 186 N.C. 882, 67 L. 
R.A. 227. 

Ohio.—Commercial National Bank V. 
Wheelock. 40 N.E. .688. 637, 62 Ohio 
St. 634, 49 AmS.R. 738 —Terrill v. 
Auchauer, 14 Ohio St. 80, 85. 
—Barton v. Simmons, 278 P. 83, 
86 , 129 Or. 467—Booth-Kelly Lum¬ 
ber Co. V. Oregon & C. B. Co., 198 
P. 463, 466, 98 Or. 21. 

Tex.—Phelps V. Pecos Valley South¬ 
ern B. Co., 182 S.W. 1166, 1167— 
Mltchel V. Porter, Clv.App.. 194 S. 

‘ W. 981, 987, reversed on other 
grounds, Com.App., 223 S.W. 197— 

H Limestone County v. Knox, Civ. 

App., 284 S.W. 181, 184. 

Wls.—Callls V. Day, 88 Wis. 643, 646. 

6 . Baason for rule 

‘TThat would be giving sanction 
and validity to an agreement which 
the law declares Illegal and refuses 
to endorse.'*—Seylar v. Carson, 69 
Pa. 81, 88. 

7 , Ohio.—Commercial National Bank 
V. Wheelock, 40 N.B. 686, 637, 62 
Ohio St 584, 49 Am.S.B. 738. 

Tex.—Phelps v. Pecos Valley South¬ 
ern B. Co., 182 S.W. 1166, 1167. 

8 ; U.S.—Walker v. Arkansas Nsr 
tional Bank. Mo., 256 F. 1, 3, 167 
C.GA, 278—Downs v. Blount, Tex., 
170 F. 16, 22, 28, 96 C.C.A. 289, 31 
L.B.A.,N.S., 1076—Haggart v. Wllc- 
ilnskl. Miss., 143 F. 22, 27, 74 CC 
A. 176. 

Ala.—Meridian Life Ins. Co. v. Dean, 
62 Bo. 90, 92, 182 Ala. 127. 

Iowa.—Van Sohaaok v. Robbins, 86 
Iowa 201, 204. 

Mass.—Allis V. Billings, 6 Mete, 416, 
417, 39 Am.D. 744, 

Minn.—Taylor v. Grand Lodge, A- 0. 
xr. W., 105 N.W. 408, 410, 96 Minn. 

, 441, 8 L.R.A-,N.S., 114—White v. 
’ Iselln, 5 N.W. 859, 862, 26 Minn. 
487. 

lilont—^Mutual Bern L. Ins. Co. v. 

Wlnne, 49 P. 446, 449, 20 Mont 20. 
N.M.-HSrofis; Kelly & Co. v. Bibo, 146 
P. 480. 484, 1^ N.M. 495. - ■' 


Ohio.—Terrffl v. Anchauer, 14 Ohio 
St 80. 86. 

9 . Or.—Barton v. Simmons, 278 P. 
88 , 86, 129 Or. 467, citing Pollock 
Contracts p 9. 
ffiwinar deflnitloiui 

(1) "One which may be rendered 
null at the option of one of the par¬ 
ties.”— Depner V. Joseph Zukin 
Blouses, 66 P.2d 674, 676, 18 Cal.App. 
2d 124. 

(2) "One which may be avoided or 
rendered null at the option of one or 
more parties thereto.”—^Meridian Life 
Ins. Co. V. Dean, 62 So. 90, 92, 182 
Ala. 127. 

(8) “A contract Is . . . void¬ 
able, when It has some effect, but is 
liable to be made void by one of the 
parties or a third persbn." 

IlL—Niagara Fire Ins. Co. v. Bcam- 
mon, 28 N.B. 919. 32 N.B. 914, 915, 
144 IlL 490, 19 L.R.A. 114, quot¬ 
ing Bishop Contracts S 611. 

Mont.—Mutual Ben. L. Ins. Co. V. 
Wlnne, 49 P. 446, 449, 20 Mont 20. 

10. CaL—Depner v. Joseph ZuWn 
Blouses, 66 P,2d 674. 676, 18 CaL 
App.2d 124. 

N.Y.—BUnn v. Schwartz, 69 N.B. 642, 
177 N.T. 252, 259, 101 Am.S.B. 806. 
Pa.—Inlow V. Christy, 40 A. 823, 824, 
187 Pa. 186. 

IL CaL—Watkins v. Wilholt, 85 P. 

' 646, 649, 4 CaLUnrep.Cas. 450. 
Mass.—Berenson v. French, 159 N.B. 

. 909, 913, 262 Masa 247. 

—Jordan v. Missouri & K Tele¬ 
phone Co., 116 S.W. 482, 433, 186 
Mo-d-pp. 192. 

Tex.—Smith v. Thornhill, Com.App., 
25 S.W.2d 597, 600, affirming. Civ. 
App., 12 S.W.2d 626, and reversed 
on other grounds, ContApp., 84 S. 
W'.2d 808. 

Other statement 

"A voidable contract cannot be dis¬ 
regarded.”. 

XJ.S.—^Farmers Bank & Trust Co. v. 
Public Service Co. of Indiana, D. 
C.Ky., 18 F.Supp. 548, 668. 

Mo.—Metropolitan Paving Ca v. 
Brown-Crummer Inv. Co.,- 274 S.W. 
816, 819, 809 Mo. 688—Och v. Mis¬ 
souri, etc., By. Co.., 81 S.W. 962, 
966, ,180 Mo; 27. 86 L.BJL 442. 

Mr may flow from voidable 
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instrument—Security Finance Co. v. 
Mills, 142 S.B. 26, 27. 196 N.C. 387. ■ 
12 . Ala.—Meridian Life Ins. Co. v. 

Dean. 62 So. 90. 92, 182 Ala. 127. 
CaL—Depner v. Joseph Zukin Blous¬ 
es. 56 F.2d 574. 576, 18 Cal.App.'2d 
124., 

Minn.—^Tayior v. Grand Lodge A- 

U. W., 106 N.W. 408, 410. 96 Mlim. 

. 441, 8 L.R.A.,N.S., 114. 

Mo.—Jordan v. Missouri & K. Tele¬ 
phone Co.. 116 S.W. 432, 433, 136 
MD.App. 192. 

N.H.—State v. Richmond, 26 N.H. 232. 
288. 

Tex.—Smith v. Thornhill, Com.App« 
25 S.W.2d 697, 600, affirming, Civ. 
App., 12 S.W.2d 625, and reversed 
on other grounds, Com.App., 34 S. 

. W.2d 803. 

13i -La.—Jacob v. XTncle Sam Plant¬ 
ing & Mfg. Co., 81 So. 604, 607, 144 
La. 1006. 

N.H.—State v. Bicl^raond, 26 N.H. 282, 
288. 

14. Ky.—Hofgesang v. Silver, 23 S. 
W.2d 945, 947, 232 Ky. 508, 68 A 
L.R. 1481. 

La.—^Barnes v. Barnes, 99 So. 719, 
722, 156 La. 981. 

Mich.—Old Mortgage & Finance Co. 

V. Pasadena Land Co., 216 N.W. 
922, 926, 241 Mloh. 426. 

ImpUcatlon from acts or oondnot 
Ratification or adoption of a con¬ 
tract may be implied, from the acts 
and conduct of a person, receiving 
the benefits thereof.—Shipman v. 
Conrad, 228 P. 188, 97 Okl. 216. 
BatUoatioa by suit 
Plaintiff, as transferee of notes of 
an insolvent bank, by suing on such 
notes ratified the contracts out of 
which they arose.-Wilson v. "VVard, 
100 S.B. 205, 207, 149 Ga. 826. 

15w Tenn.—State ex rel. Robertson v. 
Johnson County Bank, 74 S.W.2d 
1084, 1087, 18 Tenn.App. 282. 
l«i Mont-Koemer v. Northern Pao. 
By. Co., 186 P. 887, 840, 66 Mont 
611. 

.N;T.—Soma v. Handrulis, 14 N.B.2d 
46, 49, 277 N.T. 228, reversing 299 
N.T.S. 860, 252 App.Dlv. 882, mo¬ 
tion granted 800 N.T.S, 1864—^Un¬ 
ion Trust Co. of Rochester v. Allen, 
268 N.T.S. -.487,. 442. 289 App-Dly. 
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material facts and circumstances,unless one pur¬ 
posely shuts his eyes to means of information and 
ratifies deliberately.^® Oral acknowledgment and 
a promise to perform constitutes a sufiScient ratifi- 
cation.i® Ratification requires no new considera¬ 
tion, ‘provided the original contract is based on a 
consideration.^® It extends back to the inception of 
the contract, and makes it valid from the begin- 
ning.2i 

§ 11. Building and Construction Contracts 

A building, construction, or working contract Is one 
for work or labor In the erection or repair of a structure 
or other work. Various related terms have been Judicial¬ 
ly defined, such as “subcontract," “builder," “con¬ 
structor," “building contractor," “general contractor," 
“subcontractor," “plan," “specification," and “bills of 
quantities." 

A building or consiruciion contract^ or as it is 
otherwise termed, a working contract,®® is, in the 
words of Corpus Juris, “one under which work or 
labor is to be performed in the erection, construc¬ 
tion, or repair of some building, edifice, structure, 
or other work.”®® Apart from certain special pro- 

661. modlfylngr 264 N.Y.S. 782, 147 
Mlso. 885. 

Or.—Unlon Central Life Ins. Co. v. 

Kerron, 264 P. 468. 466. 128 Or. 70. 

Va.—Upton ft Walker v. R. D. Hol¬ 
loway ft Co.. 102 S.E. 64, 66. 126 
Va. 657. 

Solesm and deUberate act 
Ratification of contract tainted 
with any weakness sufficient to de¬ 
stroy It must be a solemn and delib¬ 
erate act—Boyle v. Beltzhoover, W. 

Va.. 196 S.E. 603, 610. 

Vnegidvooal manllestatioiL 
Waiver must be znanifested In un¬ 
equivocal manner.—^Unlon Central 
Life Ins. Co. v. Herron, 264 F. 453, 

465, 128 Or. 70. 

17. Ala.—^Lowery v. Lowery, 180 So, 

77. 80, 221 Ala. 667. 

Arlz.—Hermipice v. Public School 
List No. 2 of 'Maricopa County, 

180 P. 442, 446, 20 Ariz. 314. 

Iowa.—Ma.xfleld v. J. L. Helsbman ft 
Sons, 229 N.W. 681, 688, 209 Iowa 
1061. 

Mass.—Kidder v. Greenman, 187 N.E. 

42, 48, 288 Mass. 601, 88 A.L.R. 

1370. 

Mich.—Old Mortgage ft Finance Co. 

V. Pasadena Land Co., 216 N.W. 

922, 926, 241 Mich. 426. 

Mont—Koemer v. Northern Pac. Ry. 

Co., 186 P. 387, 840, 66 Mont 511. 

Okl.—^Board of Education of City of 
Bartlesville, Washington County, 

V. Montgomery, 60 P.2d' 762, 768, 

177 Okl. 428. 

Pa.—Kepler v. Kepler, 199 A. 198, 204, 

330 Pa. 44L 

Tenn.—State ex rel. Robertson v., 

Johnson County Bank, 74 S.W.2d 
1084, 1087, 18 Teim.App. 282., 


visions ns shown infra § 210, a contract of this 
class presents no characteristics not common to con¬ 
tracts in general, or to contracts of bailment for 
mutual benefit in particular, which are discussed 
in the title Bailments § 8, the nature, and purpose 
of a building or construction contract being in gen¬ 
eral to govern the respective rights, duties, and lia¬ 
bilities of the builder and his employer, and of an 
architect as far as he is concerned in the contract 
between them, and by it those rights must be de¬ 
termined.®* 

Subcontract is a contract by one who has con¬ 
tracted for the performance of labor or services 
with a third party for the whole or. part perform¬ 
ance of that labor or service ;®5 a contract under, or 
subordinate to, another contract®® 

A builder is one who builds, or whose occupa¬ 
tion is that of building; specifically, one who con¬ 
trols or directs the work of construction in any ca¬ 
pacity.®'^ In the practice of civil architecture, the 
builder comes between the architect who designs the 
work and the artisans who execute it®® When used 

S3. Utah.—^trtah Lumber Co. y. 

James, 71 P. 986, 26 Utah 434, 489. 
24. Fla.—^Livingston v. Anderson, 11 
So. 270, 30 Fla. 117. 

9 C.J. p 694 note 25. 

Building oontraot said not to be oon^ 
traot of hiring 

A contract to build for a certain 
sum, owner to furnish all materials, 
is not a contract of hiring or for per¬ 
sonal services but a contract for a 
"Job of work,” and is what is called 
in the books “a building contract”— 
Singleton v. Wilson, 2 S.W. 801, 86 
Tenn. 844. 

aa. Or.—Smith v. Wilcox, 74 P. 708, 
709, 76 P. 710, 44 Or. 323, quoting 
Bouvler L.D. 

26. Ky.—Grigsby v. Lexington ft E. 
Ry. Co., 163 S.W. 282, 288, 162 Ky. 
164, quoting Webster's New Int.D. 
Tex.—Republic Supply Co. v. Allen, 
Civ.App.. 262 S.W. 113, 114. 
Additional definitions see 60 C.J. p 
669 note 88 [aj. 

Wash.—^Hopkins v. Department 
of Labor and Industries, 67 P.2d 
872, 876. 

9 C.J. p 693 note 6. 

Additional definitions see 9 C.J. p 698 
note 6 [a], [b]. 

“Builder” in mechanics' lien statutes 
construed see the C.J.S. title Me¬ 
chanics’ Liens S 86, also 40 C.J. p 
128 note 84. 

“Builder” within meaning of statutes 
providing for maritime Hens for 
construction work see the C.J.S. 
title Maritime Liens' S 16, also 38 
C.J. P 1207 note 69. 

a& D.Q:—Wilson V. District ^f Cop 
lumbla, 26' App.D.a.,ilO,, 11^ ... 


Tex.—^McCleskey v. McCleskey, Civ. 
App., 7 S.W.2d 667. 660—Green v. 
Hopper, Civ.App., 278 S.W. 286, 287. 
Va.—Upton ft Walker v. B. D. Hollo¬ 
way ft Co.. 102 S.E. 64. 66, 126 Va. 
667. 

W.Va.—Boyle v. Beltzhoover, 196 S. 
E. 603, 510. 

Wis.—Van Dale v. Prudential Ins. Co. 
of America. 274 N.W. 168, 169. 
Acrtnal oz ooBstruotlve knowledge 
of act or thing claimed to have been 
ratified is essential to “ratification. ” 
—^Homewood v. Bggers, 296 P. 681, 
688, 132 Kan., 256. 

Sootxlne of oonstrootivs knowledge 
inapplicable 

There can be no ratification of a 
contract, where the one who has the 
power of ratification is Ignorant of 
the facts, and in such case the doc¬ 
trine of constructive knowledge has 
no application.—^Berkshire v. Holck- 
er. 216 S.W. 666, 668, 202 Mo.App. 483. 
Mass.—^Kidder v. Greenman, 187 
N.E. 42, 48, 283 Mass. 601, 88 A.L. 
R, 1870. 

•la. Ky.—Hofgesang v. Silver, 28 S. 
W.2d 946, 947, 282 Ky. 603, 68 A. 
L.R. 1481. 

sa Ark.—Western Lawrence County 
Road Improvement Dlst v. Freid- 
man-D'Oench Bond Co., 268 S.W. 
878, 882, 162 Ark. 862. 

ai. Ariz.—Hermance v. Public 
School Dlst No. 2 of Maricopa 
County, 180 P. 442, 446, 20 Ariz. 
814. 

aOi HI.—Carey-Lombard Lumber Co. 
V. Jones, 68 N.E. 847, 187 HL 208,. 
' 208. 


333 



§11 CONTRACTS 17 C.J.S. 

in connection with building or construction con- I tractor a specific part of the work, and does not 


tracts, the word “builder” is synonymous with "con- 
tractor.”25 However, it is sometimes used to desig¬ 
nate the employer or party for whom the work is 
to be performed.*® 

Contractor, in the law of building contracts, is 
one who contracts or covenants, whether with the 
government or other public body or with private 
parties, to construct works or erect buildings, at a 
certain price or rate, such as a paving contractor 
specifically, one who contracts to perform work or 
supply articles on a large scale, at a certain price 
or rate, in building houses, or making a railroad.** 
In its generic and more comprehensive meaning, 
"contractor,” when standing alone or unrestrained 
by the context or by particular words, may mean 
a subcontractor as well as an original contractor.** 

. “Building contractor/* in its fix^ popular mean¬ 
ing, connotes one who contracts with the owner to 
become his builder, to erect his structure according 
to certain plans and for a certain compensation.** 

“General contractor/* in building contract sense, 
is any person who contracts directly with the own¬ 
er, the phrase not being limited to one undertaking 
to complete every part of the work.** 

“Subcontractor** has a well defined meaning in 
building contracts, and as used in its technical sense 
it means one who takes from the principal con-. 


include laborers or materialmen.** 

Bonus building contract is a plan adopted by real 
estate owners to induce builders to erect buildings 
on lots leased by the former, the amount of the 
bonus being added to the estimated value of the’ 
ground, and the ground rent being accordingly in¬ 
creased to secure returns on the investment*’ 

Plan, When applied to a building, a plan is a 
draft, form, or representation of a horizontal se^ 
tion of anything, as of the building;** an archi¬ 
tectural drawing representing the horizontal sec¬ 
tions of the various floors or stories of the build¬ 
ing. the disposition of apartments and walls, with 
the situation of the doors and windows, in fact, 
representing the different stories as they are to be 
built, and the whole as it will appear when com¬ 
pleted;** a design, a delineation, or projection on a 
plane surface of the ground lines of a structure, 
which are reduced in size, and the relative positions 
of which, and their proportions, are preserved.** 
The term may include a blue print.*i 

Specifications. In architecture and the law of 
building and construction contracts the specifica¬ 
tions denote an extended statement annexed to com¬ 
plex building'contracts, agreements for construc¬ 
tion of public works, and the like, describing the de¬ 
tails of the erection or structure intended,*** a de- 


Waslu—state v. Clark, 86 P. 1067, 48 | 
Wash. 664, 665, 666. 

9 aJ. p 698 note 5 [c]. | 

88 . Wash.—State v. C^k, aupra. 

9 C.J. P 698 note 8. 

30. Wash.—State v. Clark, supra. | 

31. U.S.—Arthur v. G. W. Parsons 
Co., Ohio, 224 F. 47, 62, 189 C.aA. 
511, quoting Century D. 

Okl.—Standard Accident Ins. Co. v. 

Basolo, 68 F.2d 804, 806. 

13 C.J. p 211 note 50. 

Contractor defined generally see su¬ 
pra { 1. 

Contractor within mechanics' lien 
laws see the C.J.S. title Mechanics' 
Liens { 90, also 40 C.J. p 182 note 
90-p 184 note 6. 

as. TJ.S.—Arthur v, G. W. Parsons 
Co., Ohio, 224 F. 47, 52, 189 O.O.A. 
511, quoting Webster Int.D. 

Okl.-rIa re Unger. 98 P. 999, 1000. 1 
' Okl.Cr. 222, quoting Webster IntD. 
BfanUav. dsflalUon 

"Contractor Is ordinarily under¬ 
stood to. be a person who undertakes 
to .supply labor and materials for 
specific improvement upder a oon- 
wlth the owner.’’ 7 -Gallagher v. 
od<&lqo^'6 486, 489; i2l 
App.8upp.'76S. ' , 


33l La.—Frank v. Waters, 110 So. 
'418, 416, 162 La. 255, citing Corpus 
Juis. 

Wls.—^Mundt V. Sheboygan, etc., R. 

Co., 31 Wls. 451, 457.. 

34;. D.C.—Wilson V. District of Co¬ 
lumbia, 26 App.D.a 110, 118. 
BiioUayer, plumbsr, painter, and 
plasterer are not building contrao- 
tora—Wilson v. District of Colum¬ 
bia, supra 

36. Va-Merchants', etc,, Sav. .Bank 
V. Daahlell, 25 Oratt 616, 622, 66 
Va 616, ni. 

36. Okl.—Amerman v. State, 289 P. 
146, 149, 111 Okl. 174, quoting Cor¬ 
pus JUxla 

Wash.—North Yakima T. M. C A. v.' 
Gihson, 108 P. 766, 58 Wash. 807, 
814. 

Other definitions 

(1) “An under contractorr-one 
who takes Under the original con¬ 
tract, and is to perform in accord¬ 
ance with the original contract"— 
People V. Valley Mantel & Tile Co., 
166 N.W. 889, 840, 200 Mich. 654— 
60 C.J. p 670 note 91. 

(2) "Any pennon remotely engaged 

under contract and doing the work." 
—Mundt v. Sheboygan, etc, R. Ca, 81 
Wls. 461, 467. 1 


(8) A subcontractor Jis "one who is 
engaged with the contractor to per¬ 
form under him some part of the 
original contract"—Gallagher v. 
Campodonlco, 5 P.2d 486, 487, 492,121 
CaLApp.Supp. 765. 

Subcontractor defined generally see 
supra S 1. 

87. Md.—Andrew v. Meyerdirck, 40 
A 178, 87 Md. 611, 618. 
a& Ohio.—Ampt V. Cincinnati, 8 
Ohio S. 6b C.P. 624, 628, 6 Ohio N.P. 
208. 

Plans as part of contract see Infrii 
S 827. 

89. Idaho.—Nave v. McGrane, 118 P. 

82, 85, 9 Idaho 111. 

Neb.—State v. Kendall, 18 N.W. 86, 
16 Neb. 262, 273. 

40. Iowa.—Jenney v. Des Moines, 7* 
N.W. 550, 661, 108 lowa 847, cit¬ 
ing Black L.D. 

9 C.J. p 694 note 16. 

41. Neb.—^Lincoln School Diet v. 
Flake, 84 N.W. 401, 402, 61 Neb. 
8 . 

40. Bouvler L.D. 

Other definitions see 9 C.J. p 694 note 
18 [a]. 

Specifications as part of contract see 
infra |-127. 
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tailed and particular account of the structure to be 
built, including the manner of its construction and 
the materials to be used;^* a specific and detailed 
statement of the materials to be used in the build¬ 
ing and the manner of performing the work.^* The 
term embraces not only the dimensions and nKxie 
of construction, but a description of every piece of 
material, its kind, length, breadth, and thickness, 


l.isr 

and the manner of joining the sejiarate parts to- 
gether.^5 

Bills of quantities. As a preliminary to the ex¬ 
ecution of contracts for the construction of works, 
an estimate known as a bill of quantities or notice 
of proposal is frequently made of the amount of 
materials to be furnished. It may be made by either 
the owner or bidder.*® 
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§ 12. In General 

a. Introductory statement and general 

considerations 

b. Intention of parties 

c. Place of contract 

d. Place of performance 
c. Domicile of parties 

a. Introductory Statement and General Oonsld- 
erations 

Thera is said to be conflict and confusion .In the 
rules determining the law to govern contracts, but If 
governed by foreign law such contracts will be recog- 
filzod and enforced under the doctrine of comity, the 
extent to which this is dona being a matter for each 
Jurisdiction to determine. 

Wlien the courts have been faced with the neces- 
ity of selecting the law to be applied as governing a 
contract in which possible. foreign elements have 
entered, they have had several factors to consider. 
-First there is the intenti on of the parties, discussed 
infra this section subdivision h, which in the con¬ 
struction of contracts generally is always sought to 
be ascertained. Then there is the place where the 
contract was made or entered into, discussed infra 

4& Cal.—See Woolacott v. lleekln, 

9X P. 612, 616, 161 CaL TOl, dis¬ 
senting opinion. 

Md.—^Baltimore, etc., R. Co. v. Stew¬ 
art 29 iL 964. 79 Md. 487, 497. 

Other deflaltioiL 

The word ‘^specification," when 
used ln>a building contract means a 
detailed statement of each particular 
part of the work to be done, usually 
prepared by the architect to amplify 
'the details of the plans.-rFowler v. 

Bushby. 126 N.Y.S. 890, 891, 69 Mlsc. 

841. ■ ' ^ 

44. Idaho.—Nave v. McGrane, 118 P. 

n. 19 Idaho 111, 121. 

Neb.-^tate v. Kendall. 18 N.W. '86,; 

16 Neb. 262, 273. 

.45^ U.S*—Gilbert v. IT. -S,, 1 CtCl. 

, 28., , . . •• . ■, , 

Idaho.—Nave v..,MoGra®o, HI P., 82, 

.19 Id^ 111, 120, 

T^—Superior^ 1 In^ars-tor- Ck^ y. 


this section subdivision c, and finally the place 
where the contract is to be performed, discussed in 
subdivision d infra this section. The cases dealing 
with this subject have been said to be in irreconcila^ 
hie conflict and hopeless confusion.*'^ This is un¬ 
doubtedly true as to all matters concerning the con¬ 
tract, except as to the remedy and procedure involv¬ 
ed, which, as will be seen in § 21 infra, is always 
governed by the law of the place where suit in¬ 
volving the contract is brought—the lex fori. An 
ex^ination of the opinions reveals apparently in¬ 
consistent statements in the same jurisdictions and 
even in the same cases, much of which is dicta, and 
hence care must be exercised in determining the 
rules in force in particular jurisdictions to differ¬ 
entiate between the rules as announced generally 
and the actual application of such rules. See the 
title Conflict of Laws § 11 for a general discussion 
of the rules dealing with this subject. 

It has been stated that the law which will sustain 
rather than that which will defeat a plain and fair 
agreement ought, where possible, to be applied.*® 

If foreign law governs the contract, such law 
must be pleaded and proved,*® and on failure so to 

monlze tbe divergent views contained 
In the books, but must be content to 
extract therefrom such principles as 
we believe to'be sound, an4 declare 
the law as It Is and ought, to .be In 
this state."—Garrigue v., Keller, 74 
N-K. 628, 624, 164 Ind. 676,' 108 Am. 
S.B. .824. 69 L.R.A.-870'. 

As to appllostion of getneral rules 
Or.—^McGIrl v.’ Brewer, 286 P. 208, 
132 Or. 422, on'rehearing adhering 
to Judgment'.280 P. 608, 132 Or. 
423. 

48. U.S.—Connecticut General Life 

Ins. Co. V. Bosendait C.C.A.Tex., 84 
F:2d 701,‘certiorari'grated Bose- 
man v. Connecticut' General Life 
Ins: Co., 67"S(.Gh 812.' 299 tT.S. BSt 
81 L.B(L 396, afltrme'd 67. S.Ct 686, 
801 X7.S. 196, 8i L.EIA 1086V'il0 A, 
L.R. 782. , ' ' . ; . 

49. Mo.—Fldelily' Loiw. / Seimritles 

Co. V. Moore, 212 28e,^A .Mt% 


Tompkins, Clv.App., 87 S.W.2d 391, 
896. 

46. B.d.—^Haydnville Min., etc., Co. 
V. Art Inst, ac.m., 89 F. 484, 485. 

Minn.—St Paul, etc., R. Co. v. Brad- 
. bury, 44 N.W. 1, 42 Minn. 222. 

9 C.J. p 695 note 34. 

47. "r.!-H unt V. Jones, 12 RI. 266, 
34 Am.R. 635. 

Va.—^Poole V, Perkins; 101 S.B. 240, 
126 Va. 881, 18 A,L.R. 1609. 
"Decisions of the courts of differ¬ 
ent states ... are In irreconcila¬ 
ble conflict and In hopeless confu¬ 
sion. ' It has been held by some 
courts that when conflicting laws af¬ 
fect the enforcement of a contract 
like the one In suit the law of the 
domicile of the maker governs, by 
others the law of the place of execu¬ 
tion, by others the law of the place 
of performance, and'by others the 
law of ^e iplaoe of enforcement We 
c^ot racon^.the cases, or har-j 
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do the law of the forum may be applied,50 or the 
common law thereof, if the foreign jurisdiction in¬ 
volved' is a common-law jurisdiction.^! When, 
however, the common law has never been in force 
in the filace where the contract was made, and the 
foreign law is not proved, the court will follow the 
law of the forum.52 

Comity basis of all rules. Contracts made in, or 
governed by the law of, a foreign jurisdiction are 
recognized and enforced because of comity, but not 
as a matter of right®* Since the law of one state 
has, proprio vigore, no force or authority beyond 
the jurisdiction of its own courts,®^ comity is over¬ 
ruled by positive law,®® and it is left to each state 
or nation to say how far it will be recognized, and 
to what extent it will be permitted to control its 
own laws.®® In some instances the enforcement of 


a foreign contract,®7 or the recognition of the lex 
loci contractus, has been regarded as a matter of 
cbmmon justice.®® In § 16 infra will be found a 
discussion of the rules which limit the forum in the 
application of foreign law on contracts before it 

b. Intention of Parties 

In many cases the governing law of a contract Is 
that which the parties expressly or presumably Intended, 
provided such place has a reasonable relation to the 
transaction, and provided the parties In selecting the 
governing law acted in good faith. 

In many cases it is held as a general rule that a 
contract is governed as to its intrinsic validity, con¬ 
struction, and effect by the law with reference to 
which the parties intended, or fairly may be pre¬ 
sumed to have intended, to contract,®® the real place 
of the contract being a matter of mutual intention. 


N.C.—Kessler v. Mutual Life Ins. Co. 
ot New York, »9 S.E. 97, 177 N.C. 
894. 

13 C.J. p 2S8 note 11. 

Sow foreJim law applied 
In action based on Canadian con¬ 
tract, correct procedure was for 
court to take law as proved and use 
it as It would local law in ordinary 
case, apply It to undisputed facts, 
and, on conflict of testimony, submit 
it to jury for application to facts as 
found by Jury.—Shields v. Weller, 
267 N.W. 766, 270 Mich. 7. 

50, Ill.—Dayls V. Wlrth, 249 IlL 
App. 644. 

61. Mass.—^Arnold v. North Ameri¬ 
can Chemical Co.. 122 N.B. 283. 282 
Mass. 196. 

N.T.—^Russell v. Soclete Anonyme 
Des Establlssements, 274 N.Y.S. 
794, 242 App.Dlv. 801, affirmed 197 
N.B. 185, 268 N.Y. 173, 
Vzesumptions 

In the absence of any showing to 
the contrary, the court will presume 
that the contract In suit was made 
In a common-law jurlsdictloxx.—Mo¬ 
bile Shipbuilding Co. V. Federal 
Bridge & Structural Co., C.CJlI 11., 
280 F. 292, certiorari denied 43 S.Ct 
88 . 260 n.S. 726. 67 L.Ed. 483. 

62. Ala.—Allen y. Pierce, 42 So. 858, 
149 Ala. 677—Allen v. Caldwell. 42 
So. 865, 149 Ala. 893. 

18 C.J. p 268 note 18. 

63. Ca.—Pratt, v. Sloan, 162 S.B. 
276, 41 aa.App. 160. 

Iowa.—Hamilton v. Chicago, etc., R. 

Co., 124 N.W. 868, 146 Iowa 481. 
Ky.—Moody v. Barker, 222 S.W. 89, 
188 Ky. 40L 

Mo.—Maxey v. Bailey & Bros. Bank¬ 
ing Co., App., 67 S.W.2d 1091, 1098, 
citing doistoM Sxaim, 

N.J.—Continental Adjustment Corpo¬ 
ration Yi Klause, 174 A. 246, 12 N. 
J:M1sc. 708. 

Ohio.—Wurzel y. Delpfa, 16 Ohio Clr. 
Ct.JS[.S.. 76. 


54. Ariz.—Forgan y. Bainhrldge, 274 
P. 156, 84 Ariz. 408. 

Ga.—Pratt y. Sloan, 152 S.B. 276, 
41 Ga.App. 160. 

18 aJ. p 262 note 87. 

66 . Md.—Smith y. McAtee, 27 Md. 
420, 92 Am.D. 641. 

N.J.—Continental Adjustment Cor¬ 
poration y. Klause, 174 A, 2'46, 12 
N.J.M1SC. 703. 

Or.—^MoGlrl v. Brewer, 286 P. 208, 
132 Or. 422, on rehearing adhering 
to Judgment 280 P. 508, 132 Or. 422. 

63, Ariz.—Forgan y. Bainbridge, 274 
P. 155, 34 Aria 408. 

Or,—McGirl v. Brewer, 286 P. 208, 
132 Or. 422, on rehearing adhering 
to Judgment 280 P, 608, 182 Or. 
422. 

Wls.—International Harvester Co. y. 
McAdam. 124 N.W. 1042, 142 Wls. 
114, 118, 26 L.R.A..N.S., 774, 20 
Ajm.Cas. 614. 

18 C.J. p 262 note 89. 

"Reasonable limitation is that It 
shall not suffer prejudice by Its 
comity." — Continental Adjustment 
Corporation v. Klause, 174 A. 246, 
247, 12 N.J.M1SC. 708. 

Bxerolse of comity yolnntsiT- act 
The 'courts recognize the laws of 
other states pertaining to contracts, 
and give them effect on the princi¬ 
ple of comity, which is the voluntary 
act of the state by which It is offer¬ 
ed, and is ixiadmlssible when con¬ 
trary to its policy or prejudicial to 
its Interests.—Corbin y. Houlehan, 61 
A. 181, lOCr Me. 246, 70 L.R.A. 668. 

67. Ohio.—^Kulp v. Fleming, 62 N.E. 
834, 66 Ohio St 821, 889, 87 Am& 
R 611. 

sa N.Y.—Bath Gas Light Co. v. 
Rowland, 82 N.Y.S. 841, 84 App. 
Dlv. 568, 668, affirmed 27 N.E. 127, 
178 N.Y. 681. 

69. TJ.S.—^Boseman y. Connecticut 
Gteneral Life las. Co., Tex., 67 S. 
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Ct 686, 301 n.S. 196, 81 L.Ed. 1086, 
110 A.L.R. 782, affirming, aCjt, 
Connecticut General Life Ins. Co. 
v. Boseman, 84 F.2d 701, certlo- 
rari granted Boseman v. Connec¬ 
ticut General Life Ins. Co., 57 S. 
Ct 812, 299 U.S. 587, 81 L.Ed. 895 
—Coghlan v. South Carolina R Co., 
S.C., 12 S.Ct 160, 142 U.S. lOl, 109, 
86 L.Bd. 961—Schram v. Smith, (X 
C.A.Anz.. 97 P.2d 662—CampbeU v. 
Crampton, aC.N.Y., 2 F. 417, 428, 
18 Blatchf. 160, 8 Abb.N.a 868. 
Ind.—Chalmers & Williams v. Sur¬ 
prise, 128 N.E. 841, 70 Znd.App. 646. 
Iowa.—^Liljedahl v. Glassgow, 180 N. 

W. 870, 190 Iowa 827. 

Mo.—Lieblng v. Mutual Life Ins. Co. 
of New York, 207 B.W. 280, 276 Mo. 
118. 

N.Y.—Compania De Inversibnes In- 
temaelonales v. Industrial Mort¬ 
gage Bank of Finland, 198 N.E. 
617, 269 N.Y. 22, 101 A.L.R 1813. 
affirming 280 N.Y.S. 774, 244 App. 
Dly. 778, and certiorari denied 66 
S.Ct 443, 297 U.S. 706, 80 L.Bd. 
998, amended 199 N.E. 691, 269 N 
Y. 602. 

Ohio.—Connecticut General Life Ina 
Co. y. Richardson, 11 Ohio App. 
406. 

Va.—Poole V. Perkins, 101 S.B. 240, 
126 Va 881, 18 A.L,R 1509. 

12 C.J. p 482 note 44—18 CJ. p 247 
note 10. 

"General principle Is that a con¬ 
tract Is to be governed by the law 
with a view to which it was mada 
and this Is a question of intention, to 
be deducted, when not expressly de- 
cUred, from the place, terms, char¬ 
acter, and purposes of the transac¬ 
tion."—Croissant v. Empire State Re¬ 
alty Co., 29 App.D.C. 538. 

"Lex loci contractus” is "the 
principle that In every forum a con¬ 
tract is governed by the law with a 
view to which it was mada"—Ster* 
rett y. Stoddard Lumber Co., 46 
1028, 1029, 150 Or, 491. 
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except in exceptional circumstances evincing a pur¬ 
pose in making the contract to commit a fraud on 
the law.®® This law has been held to govern not 
only as to the execution, authentication, and con¬ 
struction of the contract, but also as to the legal ob¬ 
ligations arising from it, and as to what is to be 
deemed a performance, satisfaction, or discharge.®! 
The intention of the parties may be either ex’pressed 
or implied from their acts and conduct at the time 
of making the contract,and where the intention 
is not expressed, it is to be inferred from the terms 
and nature of the contract and the general circum¬ 
stances of the case, such inferred intention deter¬ 


mining the proper law of the contract.®® Neither 
the place where the contract is made nor the place 
at which it is to be performed is conclusive as to the 
law by which the parties intended the contract to 
be governed, both being merely important indicia 
of such fact.®^ 

Where the foregoing rule obtains, the parties to 
a contract may contract with reference to the laws 
of any state or country,®® provided it is done in 
good faith,®® and provided the place selected has a 
real or substantial connection with the transaction 
or subject matter of the contract.®7 Where the in- 


eOi N.C. — Bundy v. Commercial 
Credit Co., 157 S.B. 860, 200 N.C 
511. 

II.I. —Owens V. Hagenbeck-Wallace 
Shows Co.. 192 A. 168, 112 A.L.R. 

113, reargument denied 1S2 A. 464. 
Va.—-Poole V. Perkins, lt)l S.R 240, 

126 Va. 331, 18 A.L.R. 1609. 

Wis.—International Harvester Co. v. 
McAdam, 124 N.W. 1042, 142 Wis. 

114, 118, 26 L.R.A..N.S., 774, 20 
AnmCas. 614. 

13 C.J. P 247 note 11. 

61. Ky.—Clarey v. Union Cent L. 
Ins. Co., 186 S.W. 1014, 1015, 143 
Ky. 640. 33 L.R.A-,N.S., 881—Da¬ 
vis V. Horton, 5 Bush 160, 96 Am. 
D. 346. 

18 C.J. p 247 note 12. 

^ Cal.—Bertonneau v. Southern 
Pac. Co., 120 P. 63, 17 CaLApp. 439. 

63. Minn.—^Mueller v. Oher, 215 N. 
W. 781, 172 Minn. 349. 

12 C.J. p 482 note 44—18 C.J. p 261 
note 86. 

64. N.J.—^Mayer y. Roche, 76 A. 235, 
77 N.J.Law 681, 26 L.RA.,N,S., 763. 

18 aj. p 260 notes 22, 28. 

65b U.S.—Seeman v. Philadelphia 
Warehouse-Co., N.T., 47 S.Ct 626, 
274 U.S. 403, 71 L.Ed. 1123—Con¬ 
necticut General Life Ins. Co. v. 
Boseman, aCA-Tex., 84 P.2d 701, 
certiorari granted Boseman v. Con¬ 
necticut General Life Ins. Co., 57 
S.Ct 312, 299 US. 537, 81 L.Ed. 396, 
affirmed 67 S.Ct 686, 801 US. 196, 
81 L.Ed. 1086, 110 A.L.R. 732. 

Mo.—^Hansen v. Duvall, 62 S.W.2d 
782, 338 Mo. 59—Brotherhood of 
Railroad Trainmen v. Adams, 6 S. 
W.2d 96, 222 MoJVpp. 689. 

N.T.—Strebler v. Wolf, 278 N.Y.S. 
668 , 152 Misc. 869. 

Okl.—^Midland Savings & Loan Co. v. 
Evans, 171 P. 726, 69 OkL 196— 
Midland Savings & Loan Co. v. 
Henderson. 160 P. 868, 47 OkL 698, 
L.RA.1916D 745. 

S.C.—Columbia Weighing MacK Co. 

V. Rhem, 162 S.E.. 427, 164 S.C. 876. 
Wash.—Crawford v. Seattle, etc., R. 
Co., 160 P. 1166, 86 Washb 628, L. 
RJL1916D 788. . , 

. 17 0 J.S.-22 


Wis.—Jefterls v. Kanawha Fuel Co., 

196 N.W. 288, 182 Wis. 203. 

"Parties may substitute the laws 
of another place or country than 
that where the contract Is entered 
into, both In relation to the legality 
and extent of the original obligation, 
and in relation to the respective 
rights of the parties, for a breach or 
violation of Its terma This is part 
of the jus gentium, and Is enforced 
ex comitate, when the enforcement of 
the contract Is sought in the courts 
of a country governed by a different 
rule than the local or adopted law 
of that contract.”—^Fidelity Loan Se¬ 
curities Co. V. Moore, 217 S.W. 286, 
288, 280 Mo. 816—18 UJ. p 261 note 
88 . 

Am role of law 

"The express adoption of the for¬ 
eign law by the parties has the same 
effect as adoption by rule of law.”— 
Globe Slicing Mach. Co. v. Murphy, 
‘l58 A. 26, 28, 161 Md. 667. 

Where persons residiBg in different 
states contract, they can select laws 
of either state to govern. It—^Farm 
Mortgage & Loan Co. v. Beale, 202 
N.W. 877, 118 Neb. 298. 

As between place of making and per¬ 
formance 

(1) Where contract executed in 
one state la to be performed In an¬ 
other, parties may .contract with 
reference to law of either state.— 
Clark V. Gibbs, aCJtFla., 69 F.2d 
864. 

(2) Where substantial portion of 
transaction has been had and Is to 
be had in one state and substantial 
portion In another, party may stipu¬ 
late as to laws of which state are 
to govern, if stipulation Is made In 
good faith.—Castleman v. Canal 
Bank & Trust Co., 166 So. 648, 171 
Miss. 291. 

68 . Miss.—Castleman v. Canal Bank 

& Trust Co., supra. 

EvasUm of law prohibited 

Parties exercising power to select 
Jurisdiction whose law will control 
obligations, rights, and duties under 
contract, must act in good faith and 
with no puxpose of evasion or of 
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avoiding some provision of the law 
of the place of making.—Owens v. 
Hagenbeck-Wallace Shows Co., RL, 
192 A. 168, 112 A.L.R. 113, Tegu¬ 
ment denied 192 A. 464. 

87. U.S.—Seeman v. Philadelphia 
Warehouse Co.. N.Y., 47 S.Ct 626, 
274 US. 403, 71 L.Ed. 1123—Brier- 
ley V. Commercial Credit Co., C. 
CA.Pa., 43 F.2d 730, affirming, D. 
C., 43 P.2d 724, and certiorari de¬ 
nied 61 S.Ct 182. 282 US. 897, 76 
L.Ed. 790. 

Wash.—Crawford v. Seattle, etc., R 
Co.. 160 P. 1155, 86 Wash. 628. L. 
RA.1916D 782. 

Intent rule disouased and explained 
"Defendant contends, in substanoe. 
that the intent of the parties should 
govern, as It relates to the Inter¬ 
pretation of the contract This prin¬ 
ciple, it claims, has been broadly re¬ 
ferred to and at times accepted In 
certain cases. An examination of 
such authorities, however, discloses 
that in nearly all instances the par¬ 
ties have expressed an Intent or the 
court has presumed an Intent, from 
the facts and circumstances, that ei¬ 
ther the law of the place of making 
or of the place of performance of the 
contract should be controlling.”— 
Owens V. ' Hagenbeck-Wallace Shows 
Co., RI.. 192 A. 158, 163, 112 A.L.R 
113, reargument denied 192 A. 464. 

Oontraot must have referable ele¬ 
ment to place whose law Is selected. 
-Hansen v. Duvall, 62 S,W.2d 782, 
888 Mo. 69. 

wfaTring and performanoe Msewhere 

(1) A stipulation that the contract 
was to be governed by the law of a 
particular state is Ineffective In the 
case of a contract made and peiv 
formable In some other state. 

N.C.—^Bundy v. Commercial Credit 
Co., 167 S.E. 860, 200 N.C. 61L 
Tenn.—^Manufacturers Finance Co. v, 
Johnson & Co., 15 Tenn^App. 286. 

(2) In circus performers’ action 
against circus for alleged breach of 
employment contract providing' that 
law of Eloiida should govern'con¬ 
struction of contract, exclusion of 
proof of law of Florida was not error 
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tcntion of the parties, whether express or implied, 
is ascertainable, it will as a rule be carried out by 
the courts,if the place intended bears a reason' 
able relationship to the transaction,®^ unless the 
parties were actuated by fraud,and where ex¬ 
pressed, a party is hound by his choiceJl 

Some of the ases adhering to the place of mak¬ 
ing rule, discussed in subsection d, have expressly 
rejected the principle that the parties may by agree¬ 
ment substitute some other law to govern their con- 
tract'^2 

The intention rule is often stated as an exception 
to the place of making rule, discussed infra this sec¬ 
tion subdivision c, and the place of performance 
rule, discussed in subdivision d of this section, which 
should be consulted for the cases so holding. 


In ■ jurisdictions adhering to the intention rule, 
certain presumptions prevail, for a discussion of 
which see § 20 infra, 

c. Place of Oontract 

Many cases announce the general rule that a eon< 
tract Is, governed by the law of the place where It wu 
made or entered Into. Some of these cases, however, ex¬ 
cept from Its operation contracts which are performable 
elsewhere, and contracts which show an Intent to have 
some other law govern. 

The cases abound in statements and holdings to 
the effect that the law of the state,or country in 
which a contract is made or entered into governs 
the contract, its nature, validity, obligation, inter¬ 
pretation, and legal effect, and all matters of sub-' 
stance involved tlierein.^® In so far as the place 


wliere Florida laws had no relation 
to contract, and contract was made 
and executed in Indiana.—Owens v. 
Hagenheck-Wallace Shows Co., R.I.. 
Ids A. 158, 112 A.L.H- 113, reargu¬ 
ment denied 1S2 A. 46A 
es. U.S.—Liberty Nat. Bank & 

Trust Co. in New York v. New 
Fngland Investors Shares, D.C. 
Mass.. 26 F,2d 4 93, citing Coxpu 
Juris. 

18 O.J. p 261 note 81. 

As part of Jus geatlum 
This is part of the Jus gentium, 
and Is enforced ex comitate, when 
the enforcement of the contract is 
sought In the courts of a country 
governed hy a different rule than 
the, local or adoptedl law of the con¬ 
tract—MioAlllster V. Smith, 17 m. 
828, 65 AmD. 651—18 CJ. p 251 note 
84. 

09. CaL—^Rohblne w. Pacific Eastern 
Corporation, 65 P.2d 42. 

7a Ind.—(Jhalmers & Williams v. 
Surprise, 123 NS. 841, 70 lnd.App. 
646. 

71. Ga.—Missouri State L. Ins. Co. 
v. Lovelace, 58 3.BL 98, 1 Qa.App. 
446. 

72. “People cannot by agreement 

substitute the law of another place; 
they may of course incorporate any 
provisions they wish into their 
agraements—a statute like anything 
else^—and when they do, courts will 
try to make sense oat of the whole, 
so far as they can. But an agree¬ 
ment is not a contract, except as the 
law says it shall l>a and to try to 
make It one is to pull on one’s boot¬ 
straps. Sothe law most Impose the 
obiAgatlo'a and the pahles have noth¬ 
ing ■ Whatever to dLo with that; no 
mors, than;,with whether their acts 
are<t(^ or crimes.”—E. Gerll & Co. 
y. Xunard S. S.. Cc^ C.C.A.N.T., 48 
VM 115, 117. , . , 

1% )U.St-^akdltaen'T. Baker, aCJL 


Ark., 100 P.2d 195—Turn,er v. New 
York Life Ins. Co.. C.C.AMo., 100 
F.2d 193—Schrom v. Smith,' C,C.A 
Aris., 97 F.2d 662—Commissioner 
of Internal B.evenue v. Hyde, C.C. 
A,, 82 F.2d 174—Lawrence, Nat. 
Bank V. Rice. C.CA.Ean... 82 F.2d 
28, rehearing denied, C.C.A., 88 F. 
2d 642—U. S.-AIaska Packing Co. 
V. Luketa, C.C.A.Alaaka, 58 F.2d 
944—^Brown v. Ford Motor Co., C. 
CA..Okl., 48 F.ad 782—C. I. T. Cor¬ 
poration V. Sanderson, D.C.Idaho, 
48 F.2d 985—^Weber Showcase & 
Fixture Co. v. Waujb, D.C.Wash, 
42 r.2d 615—Brace v. Oauger-Kors- 
mo Const. Co., C.C.AArk., 86 F.2d 
661, certiorari denied 50 'S.Ct. 338, 
281 B.S. 738, 74 L.Ed. ,1163—Dickey 
v. Hurd, C.C.A.MasB., 88 F.2d 415, 
certiorari denied 50 S.Ct 82, 280 U. 
S. 601, 74 L.Ed. 646—Brocalsa 
Chemical Co. v. Longsenkamp, C.C. 
A.Ohlo, 82 F.2d 726, reveralng, D. 

C. , Longsenkamp v. BroscalM 
Chemical Co., 21 F.2d 207-^lobe 
Indemnity Co. v. Southern Pac. Co., 
CaAN.y., 80‘F.2d 680, certiorari 
denied 49 S.Ct 418, 279 U.S. 860, 
78 LJSdv 1000—Elbro Knitting 
Mills V. Schwarts;' C.aAMtck, 80 
r.2d 10—Federal Surety. Co. v. 
Minneapolis Steel & Machinery Co:» 
aCAMinn,, 17 F.2d 242-;Wastun 
y. Lincoln Nat Life Ina Co. of Ft. 
.Wayne, Ind., aG.AS.D.; 12 F.2d 

422—Hogue-Kollogg Co. v., G. L. 
Webster-Cannlng. Co., aC-AVa., 22 
F.2d 884, certiorari, denied G. L. 
Webster Canning Co. v. Hogue-Kel- 
logg Co., ,48 S.Ct. 529, 27-7 U.S,' 692, 
72 LEd. iO04—ihranklln Sugar Re¬ 
fining Co. V. WiUlam D. Mullen Co„ 

D. C.Del'., 7 F.2d lYO^chwartzeii- 
berg V. Mayer'sofi, C:CA.Ohlo, 2 F. 
2 d 827—Dunham v. Om£kha & C.'B. 
St Ry. Co.,D.CJf.T.,26 F.Supp. 287 
—Ostrofl v. New York Life Ins. Ch, 
D.aCal., 28 F.Siipp. .724—Soviet 
Amekcan Securities Corporation v. 
Bolger, D.aN.J’., *16 F.Supp.- 622— 


Netherwopd v. Raymer, D.C.Wia, 
268 F. 615, affirmed Raymer v. 
Nelherwood, 267 P. 284, 168 CGA 
368. 

Ala.—Brotherhood of Railroad Train¬ 
men y. Barnhill, 108 So. 456, 214 
Ala. 665, 47 A.L.R. 270—J. R. Wat¬ 
kins Co. V. Hill, 108 So. 244, 214 
Ala. 607—Furst ft Thomas v. Sand¬ 
lin, 94 So. 740, 208 Ala. 490—W. T. 
Rawlelgh Medical Co.' v. Walker, 77 
So. 70, 16 AlSuApp. 282. 

Ari*.—Forgan v. Balnbrldge, 274 P. 
155, 84 Aria 408. 

Ark.—Wilson v. Todhunter, 207 S.W. 
231, 187 Ark. 80. 

Cal.—Mercantile Acceptance Co. v. 

. Frank. 265 P. 190, 203 Cal 488, 67 
AL.R. 696. 

DeL—Lams v. F. H. Smith Co., 178 
A 661, 6 W.W.Harr. 477, 105 AL.R. 
646.. 

Ga—P erethman v. Borochoff, 200 S. 

E. 381, 58 Ga.App. 888—Beck ft 
Gregg Hardware Co. v. Southern 
Surety Co., 182 S.E. 405, 44 GaApp. 

’ 518. 

HL—Prankel v. AJlied Mllls, 17 N.E. 
. 2d 670. 869 IlL 678, reversing 11 
N.E.8d 979, 293 IlIApp. 48—Hart- 
liep Transit Co. v. Central Mutual 
Ina Co. of Chicago, 6 N.E.2d 879, 
288 ni.App. 140~^Noy«s V. Hines. 
220 ni.App. 409. 

Iowa.—Elk River Coal & Lumber Co. 

V. Funk, 271 N.W. 204, 110 ALR 
1415—In re Young's Estate, 226 N. 

..W. 137, 208. Iowa 1261—County 
Sav. Bank v. Jahobson, ■ 211 N.W. 
864; 202 Iowa, 1263. 

Ely.—Fry Bros. ir.‘ Theobold, 265 S. 

W. 498, 206 Ky. 146. . 

La.—Moore v. Bu^dln^ App.# 174 So. 
. 279. 

MSasa-AdamowskI v. Curtlss-Wright 
Flying Service. 16 N.B.2d '467— 
, Thomas G, Jewett Jr., Inc., v. Key¬ 
stone DriUer Co'., 186 N.B. 869,-282 
: Masa 469, 87. AL.R. 1298—Univer¬ 
sal-Adjustment Corporation v. Mid¬ 
land Bank,, Llnaited^ of London, 
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where the contract is made is the same as where 1 vailing view,^^ the rule being frequently otherwise 
it is to be performed, this undoubtedly is the pre- | stated that a contract made and to be performed 


England. 184 N.E. 1S2. 281 Mas& 
808, 87 A.L.R. 1407—Clark v. State 
St. Trust Co., 169 N.E. 897, 270 
Mass. 140—Lennon v. Cohen, 168 N. 
E. 68, 264 Mass. 414—Papadopulos 

V. Bright, 161 N.E 799, 264 Mass. 
42. 

Mich.—City Bank & Trust Co. v. At¬ 
wood, 163 N.W. 941, 197 Mich. 116. 
Miss.—Couret v. Conner, 79 So. 230. 
118 Miss. 874, motion to correct 
denied 79 So. 801, 118 Mlsa 598. 
Mo.—State of Elansas ez rel. Winkle 
Terra Cotta Co. v. U. S. Fidelity & 
Guaranty Co., 14 S.W.2d 576. 322 
Mo. 121—Leftrldge v. Western Un¬ 
ion Telegraph Co., 210 S.W. 18, 277 
' Mo. 90—Mazey v. Halley & Bros. 
Banking Co., App.. 67 S.W.2d 1091, 
1098, rehearing denied, citing Ck>r- 
pu Juris. 

Neb.—Jorgensen v. Crandell, 277 N. 

W. 786. 

N.H.—Proctor v. Frost, 197 A- 818. 
N.J.—^Dennison t. Dennison, 130 A. 
463, 98 N.J.E< 1 . 280, affirmed 188 A. 
919, 99 N.J.Ea 883. 

N.M.—Wooley v. Shell Petroleum 
Corp., 46 P.2d 927, 39 N.M. 256. 
N.T.—F. A. Straus & Co. v. Canadian 
Pac, Ry. Co., 178 N.B. 664, 264 N.T. 
407, modifying 238 N.T.S. 60. 227 
App.Div. 316, which modified 234 
N.T.S. 622, 184 Misc. 439—Russell 
V. Soclete Anonyme Des Batablls- 
sements Aeroxon, 274 N.T.S. 794, 
242 App.Div. 801, affirmed 197 N.E. 
186, 268 N.T. 173—Osgood Co. v. 
Wilkinson, 268 N.T.S. 802, 289 App. 
Div. 676, reversed on other grounds 
191 N.E -779, 265 N.T. 70—Vander 
Horst V. Klttredge, 241 N.T.S. 803, 
229 App.Div. 126—^Bell v. Little, 
197 N.T.S. 674,. 204 App.Div. 286, 
modifying 189 N.T.S. 986, and af¬ 
firmed 143 N.E 726, 287 N.T. 519— 
Smith V. Companla Litografica de 
la Eabana, 217 N.T.S. 89, 127 Misc. 
608, affirmed. 222 N.T.S. 902, 220 
AppiDIv. 782—In re Seymour, 186 
N.T.S. 873, 118 Misc. 421—Thomp¬ 
son v. Lakewood City Development 
Co., 174 N.T.S. 826, 106 Misc. 680, 
affirmed 177 N.T.S. 926, 188 App. 
Div. 996. 

N.C.—Bundy v. Commercial Credit 
Co., 167 S.E 860, 200 N.C. 511— 
Eeasler v. Mutual Life Ins. Co. of 
New Tork, 99 S.B. 97, 177 N.C. 894. 
OkL—Clark v. First National Bank 
of MarseUIes, RL, 157 P., 96. 59 
Okl. 2. 

I^—Tork Metil & Alloys Co. v. 
Cyclops Steel Co., 124 A. 762, 280 
Fa. 685. 

R. I.—Hunt V. Jones, 12 RI. 266, 34 
Am.R 686. 

S. C.—Livingston v. -Atlantic Coast 
Line R Co., 180 S.E 848, 176 8.C. 
886 . 

' Tex.—Belle Springs Gireanxeiy Oa v. 


Schultz, Civ.App., 69 S.W.2d 664— 
Bernard Gloeckler Co. v. Baker Co., 
av.App., 62 S.W.2d 912—American 
Nat. Ins. Co. v. Smith, Civ.App., 18 
S.W.2d 720, error refused—Taylor 
V. Leonard, Clv.App., 276 S.W. 134. 
Va.—C. L T. Corporation v. Guy, 196 

S. E. 669, 170 Va. 60—Poole v. Per¬ 
kins, 101 S.E. 240, 126 Va. 881, 18 
A.L.R 1509. 

Wis.—Aaron v. Mango, 242 N.W. 138, 
207 Wis. 583—Badger Machinery 
Co. V. Columbia County Electric 
Light & Power Co., 168 N.W. 188, 
166 Wis.‘18. 

Wyo.—J. W. Denio Milling Co. v. 

Malln, 166 P. 1118, 26 Wyo. 148. 

18 G.J. p 248 note 16, p 812 note 46. 

“It is not an unfamiliar principle 
that controlling statutory law, that 
ip to say, the law of the place, in re¬ 
gard to the subject matter of a con¬ 
tract is written Into every contract 
that may be made by proper con¬ 
tracting parties.”-s-Hospelhom v. 
Burke, Ark., 120 S.W.2d 706, 707, cit¬ 
ing Corpus Juris. 

ExpressloiL ‘^plaoe of oontraot,” in 
the rule that the validity of a con¬ 
tract is governed by the law of the 
place of contract has generally been 
employed to mean the place where 
the contract is entered into.—^Mayer 
V. Roche, 76 A. 286, 77 N.J.Law 681, 
26 LRA.,N.a, 763. 

Lex lod oontraetna 
U.S.—Bums Mortg. Co. v. Hardy, D. 
C.N.H, 19 F.Supp. 827, affirmed, a 
C.A:, 94 P.2d 477. 

N.T.—Denlhan v. IHnn-Ifiland & Co., 
266 N.T.S. 801, 148 Misc. 625— 
Toussoupoff V. Widener, 216 N.T.S. 
24, 126 Misc. 491, affirmed 219 N. 

T. S. 942, 219 App.DIv. 712, affirmed 
168 N.E 64. 246 N.T. 174—12 C.J. 
p 482 note 48. 

By statute 

Ga.—John Hancock Mut. Life Ins. 
Co. V. Tates, 179 S.E 239, 60 Ga. 
App. 713, affirmed 186 S.E. 268, 182 
Ga. 213, certiorari granted 57 S.Ct. 

' 20, 299 U.S. 626, 81 L.Ed. 886, re¬ 
versed on other grounds 67 S.Ct. 
129, 299 U.S. 178, 81 L.Bd.‘ 106, re¬ 
versed on other grounds 190 S.E 
660, 184 Ga. 42, vacated on other, 
grounds 191 S.E 892, 66 GhLApp. 
771^hamblee v. J. B. Colt Co., 
119 S.E 438, 81 Ga.App. 84. 

Lex lod ooatzaotus deftned 

Literally translated the phrase lex 
loci contractus means the law of the 
place of the contract It is used, 
however, in a double sense, some- 
tides as the law of the place where 
the contract is made, and sometimes 
as that of the place of its perform- 
anca—Farm Mortgage & Loan Co. v. 
Beale^-202 N.W. 877, 118 Neb. 298. ' 

m 


\ Law of oonttaot 

Whatever goes to substance of ob¬ 
ligation and affects rights of par¬ 
ties, as growing out of contract or 
inhering or attaching to it, Is gov¬ 
erned by law of contract—Holier v. 
Deutsche Relchsbahn Gesellschaft, 
290 N.T.S. 181, 169 Misc. 880. 

Kow far agreement raised obllgailou 
U.S.—E Gerll- & Co. v. Cunard S. S. 

Co.., GC.A,N.T., 48 F.2d 116. 
Perfonuauee lu different xfiaoes 
Where place of performance of 
contract is in different states or 
countries, lex loci contractus con¬ 
trols, in absence of express agree¬ 
ment to contrary.—Smith v. Compa- 
nla Litografica de la Habana, 217 N. 

T.S. 39, 127 Misc. 508, affirmed 222 
N.T.S. 902, 220 App.Div. 782. 

74. U.S. — Alropa Corporation v. 
Rossee, C.C.A.Ga., 86 F.2d 118— 
Lawrence Nat Bank v. Rice, C.C.A. 
Ean., 82 F.2d 28, rehearing denied 
88 F.2d 642—^Mississippi Valley 
Trust Co. V. Railway Steel Spring 
Co., Mo., 268 F. 246, 169 GOA. 362. 
Ala.—^Personal Finance Co. of Colum¬ 
bus. Ga. V. Gibson, 152 So. 462, 26 
Ala.App. 18, certiorari denied 162 
So. 466, 228 Ala. 107. 

Arlz.—Cerveceria Cuauhtemoc v. So¬ 
nora Bank & Trust Co., 263 P. 626, 
33 Arlz. 220. 

Ga.—^Beck & Gregg Hardware Co. v. 
Southern Surety Ce., 162 S.E. 405, 
44 Oa.App. 618. 

Iowa.—^Blk River Coal & Lumber Co. 
V. Punk, 271 N.W. 204, 222 Iowa 
1222, 110 A.L.R 1416. 

La.—^M. M. Sanders & Son v. Schil¬ 
ling, 49 So. 689, 123 La. 1009. 

Mass.—Universal Adjustment Corpo¬ 
ration v. Midland Bank, Limited, of 
London, England, 184 N.E. 162, 281 
Mass. 308, 87 A.L.R 1407. 

Mich.—Annis v. Pllkewitz, 282 N.W. 
906, 287 Mich. 68. 

Mo.—Canton Trust Co. v. Durrett, 9 
S.W.2d 926, 320 Mo. 1208—Pickett 
V. Equitable Life Aasur. Soc. of 

U. S., App., 27 S.W.2d 462. 

Neb.—^Lawrence v. Equitable Life 
Ins. Co. of Iowa, 267 N.W. 630, 128 
Neb. 72. 

N.T.-—Franklin Sugar Refining Co. v. 
Llpowlcz, 160 N.E. 916, 247 N.T. 
465. 59 A.L.R 1414, affirming 221 
N.T.S. 11, 220 App:d1v. 160— Os¬ 
good Co. V. Wilkinson, 268 N.T.S. 
802, 289 App.Div. 676, reversed 
on other grounds 191 N.E 779, 266 
N.T. 70—^Buffalo Forge’Co. v. Fi¬ 
delity & Casualty Co. of New Tork, 
266 N.T.S. 329, 142 Misc. 647. 
Ohio.—C. I. T. Corporation v. Morse, 
181 N.E 288, 42 Ohio App. 94. 
Tex.- Bernard Gloeckler v.' Baker, 
Civ.App.. 62 S.W.2d 912—Taylor v. 
Leonard, Civ.App., 276 iS.W. 134-^ 
Chambers v« Consolidated''Garage- 
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within a state is governed by the law of such state.^® 

In many cases the rule of the place of making 
is adhered to even though the contract is perform- 
able in a state or country other than where it was 
entered into,*^® and even though the parties had in¬ 


tended or stipulated otherwise.'^^ On the other 
hand, there are many cases which except from the 
place of making rule contracts which are perform- 
able in places other than where it was entered in¬ 
to,'^® or contracts, in which an intent to have some 


Co., Civ.App., 210 S.W. 666, af- 
flrmed Consolidated Garage Co. v. 
Chambers, 231 S.W. 1072, 111 Teic. 
293. 

W.Va.—State v. Hall, 114 S.I1. 260, 
01 W.Va. 648. 

Substaatlve rights 

N.Y.—Osgood Co. V. Wilkinson, 268 
N.T.S. 802; 239 App.Div. .676, re¬ 
versed on other grounds 191 NJBJ. 
779, 266 N.T. 70. 

Ohio.—C. L T. Corporation v. Morse, 
181 N.B. 266, 42 Ohio App. 94. 
Katten going to basis of light of ac- 
tion 

N.T.—-Franklin Sugar Refining Co. v. 
Llpowlcz, 160 N.B. 916, 247 N.Y. 
465. 59 A.L.R. 1414, aJBrming 221 
N.Y.S. 11, 220 App.Div. 160—Buf¬ 
falo Forge Co. v. Fidelity & Cas¬ 
ualty Co. of New York, 256 N.Y.S. 
329, 142' Misc. 647. 

of place of making or peifonup 
anoe 

TJ.S.—^Alropa Corporation v. Rossee, 
C.O.A.Ga., 86 P.2d il8—People’s 
Outfitting Co. V. U. S., CtOL, 68 
F.2d 847, modified on other 
grounds, CtCl., 2 F.Supp. 847— 
Hartford Fire Ins. Co. v. Nance, C. 
CA-Ohlo, 12 F.2d 676. 

Fla.—Brown v. Case, 86 So. 684, 80 
Fla. 703. 

Whsn place of contract Is once 
fixed, law of such place governs.— 
Pickett V. Baultable Life Assur. Soc. 
of U. S., Mo.App., 27 S.w,2d 452, 

75. U.S.—Grlffln Mfg. Co. v. Boom 
Boiler & Welding Go., C.C.A.Ohio, 
90 F.2d 209, certiorari denied 68 
S.Ct 143, 302 U.S. 741, 82 L.Bd, 
673—People’s Outfitting Co. v. U. 
S., Ct.Cl., 68 F.2d 847, modified on 
other grounds, Ct.Cl., 2 F.Supp. 847 
—Garfield Aniline Works v. Zendle, 
C.C.A.N.J., 43 F.2d 687 — Lord 
Const Co. V. U. S., to Use of W. B. 
Sexton Co., C.CJLN.J., 28 F.2d 840 
—^Hartford Fire Ins. Co. v. Nance, 
C.C.A.Ohlo, 12 F.2d 675—Bird & 
Son V. Guarantee Const Co., C.C. 
A.Masa, 295 F. 461—In re Ooor- 
raan, D.CMich., 283 F. 119—Hewitt 

V. Speyer, D.C.N.T., 248 F. 690, 

affirmed 260 F. 367, 162 aC.A. 437 
—Shaw V. Cleveland, etc., R. Co., 
Ohio, 173 F. 746, 97 CC.A. 620. . 

Ark.—:if. W. Offenhauser & Co. v.! 
. Cupp, 16 S.W.2d 7. 179 Ark. 86L 
Fla.—Brown v. Case, 86 So.'684, 80 
■ Fla. 703—Coxmor v. Elliott, 85 So. 

164, 79 Fla. 613, 624, certiorari 
. dismissed 41 S.Ct 148, 254 U.S. 
665; 65 L.Bd. 466. 

•Iowa.—^Liljedahl v. Glassgow, 180 N.> 

W. 879, 190 Iowa 827, 


La.—^Foi V. Corry, 89 So. 410, 149 
La. 445. 

Mass.—Seemann v. Eneix, 172 N.R 
243, 272 Mass. 189. 

Miss.—Price v. Harley, 107 So. 673, 
142 Miss. 684. 

Mo.—Canton Trust'Co. v. Durrett, 9 
S.W.2d 926. 820 Mo. 1208—Liebing 
V. Mutual Life Ins. Co. of New 
York, 207 S.W. 230. 276 Mo. 118. 
Mont—^U. S. Fidelity & Guaranty Co. 
V. Bourdeau, 208 P. 947, 64 Mont 
60. 

N.Y.—Holser v. Deutsche Relchsbahn 
Geaellschaft 14 N.H.2d 798, 277 N. 
Y. 474, modifying 299 N.Y.S. 748, 
252 App.Dlv. 729, granting motion 
296 N.Y.S. 1006, 251 App.Div. 711, 
appeal dismissed 11 N.B.2d 739, 275 
N.Y. 639, answering Questions cer¬ 
tified 300 N.Y,S. 714, 252 App.Div. 
841—Benton v. Safe Deposit Bank 
of Pottsvllle, Pa., 174 N.B. 648, 255 
N.Y. 260, reversing 243 N.Y.S. 806, 
229 App.'Dlv. 851 — Westchester 
Mortgage Co. v. Grand Rapids & 
I. R. Co., 168 N.B. 70, 246 N.Y. 194, 
modifying 219 N.Y.S. 696, 219 App. 
Div. 738, which modified 213 N.Y.S. 
598, 126 Misc. 684. reargument de¬ 
nied 169 N.B. 643. 246 N.T. 540. 
Ohio.—Donaldson v. Sutherland Mfg. 
Co., 6 Ohio N.P.,N.S., 426, affirmed 
Sutherland Mfg. Co. v. Doxialdson, 
86 N.B. 1133, 78 Ohio St 399, 53 
Wkly.Law Bui. 83, 5 Ohio Law R. 
614. 

Pa.—^In re McCurdy’s Estate, 154 A. 
707, 303 Pa. 468. 

S.C.—Knight v. Fidelity & Casualty 
Co. of New York, 192 S.B. 668, 184 
S.C 362. 

Tex.—Buchanan-Vaughan Auto Co. v. 
Woosley, Civ,App., 218 S.W. 564, 
dismissed for want of Jurisdiction. 
W.Va.—^People's State Bank of Crown 
Point, Ind. V. Jeffries, 129 S.E. 462, 
99 W.Va. 399—^Franklin Sugar Re¬ 
fining Co. V. Martin-Nelly Grocery 
Co., 119 S.B. 473, 94 W.Va. 604— 
State V. Hall, 114 S.B. 260, 91 W. 
Va. 848. 

Contract of sovereign nation 
Contracts by which a sovereign na¬ 
tion agrees to apply its revenues to 
the payment of indebtedness created 
thereby are governed, and their va¬ 
lidity and effect must be determined, 
by the laws of that nation.—^Hewitt, 
v. Speyer, D.C.N,Y., 248 F. 690, af¬ 
firmed 260 F. 867, 162 C.C.A. 487. 

Substantive rights of parties to a 
contract made and to be performed 
in one Jurisdiction are governed by 
the law of such Jurisdiction. 

U.S.—rHewitt,, v. Speyer,, supra. 

340. 


Ark.—P. W. Offenhauser & Co. v* 
Cupp, 16 S.W.2d 7, 179 Ark. 361. 
N.T.—Seckllr v. Penney, 266 N.Y.S. 
327, 148 Misc. 807, affirmed 280 N.Y. 
S. 1009, 244 App.DIv. 830. 

Whether parttonlar liability at¬ 
taches to breach of contract depends 
on law of place where contract was 
made and was to be performed, and 
not on law of forum.—SUosberg v. 
New York Life Ins. Co., 211 N.Y.S. 
270, 126 Misc. 417, modified 217 N.Y. 
S. 226. 217 App.Div. 686. 

Effect of contract 
Contract executed and performed 
in Ontario will not bo given broader 
efCect than it had in Ontario.—^West¬ 
brook V. Elder, 249 N.W. 617, 264 
Mich. 138. 

76. U.S.—Brown v. Ford Motor Co., 

C. C.A.Okl., 48 F.2d 732—Williamson 
Daily News v. Linograph Co., C.C. 
A.W.Va., 47 F.2d 623 — Weber 
Showcase & Fixture Co. v. Waugh, 

D. C.Wash., 42 F.2^ 515—^Brocalsa 
Chemical Co. v. Longsenkamp, C.C. 
A.Ohio, 32 F.2d 725, reversing, D.C., 
Longsenkamp v. Brocalsa Chemical 
Co., 21 F.2d 207. 

Ark.-Wilson v. Todhunter, 307 S.W. 
221, 137 Ark. 80. 

Mo.—^Leftridge v. Western Union 
Telegraph Co., 210 S.W. 18, 277 
Mo. 90. 

R.I.—Hunt V. Jones, 12 R.L 266, 34 
Am.R. 636. 

77. U.S.—Commissioner of Internal 
Revenue v. Hyde, C.C.A., 82 F,2d 
174—B. Gerll & Co. v. Cunard S. 
S. Co., aC.A.. 48 F.2a 116. 

See also a case applying the law 
of the place of making In the. case 
of a contract stipulating that the 
law to govern which was neither 
that of the place of making nor that 
of the place of performance. In this 
case, -the court construing Hunt v. 
Jones, 12 R.I. 266, 34 Am.R. 635, bald; 
“We construe this opinion to hold 
that the contract is to be Interpret¬ 
ed according to the law of the place 
where the parties, as an actual fact, 
made and executed the contract, and 
not that of another place arbitrarily 
selected by them and stated In the 
agreement Incorrectly to be the place 
of its making.’’—Owens v. Hagen- 
beck-Wallace Shows Co., R.I., 192 A. 
169, 168, 112 A.L.R. 118, reargument 
denied 192 A. 464. 

7a U.S.—U. S.-Ala8ka Packing Co. 
v. Luketa, C-CLAAlaska, 68 F.2a 
944. 

Ala.—J. R Watkins Co. v. Hill, 108 
So. 244. 214 Ala. 607—New York 
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other law apply appears."^® 

In many jurisdictions, the place of making rule 
is based on the presumed intent of the parties. Re¬ 
ferred to as a statement of the cardinal principles 
of law as to the lex loci contractus is the statement 
in Corpus Juris®® that "the act of the parties in en¬ 
tering into a contract at a particular place, in the 
absence of anything shown to the contrary, sufl&- 
dently indicates their intention to contract with ref¬ 


§ 12 

erence to the laws of that place; hence the rule, 
as it is usually stated, that a contract as to its va¬ 
lidity and interpretation is governed by the law of 
the place where it is made—^the lex loci contrac¬ 
tus,or, more accurately, that contracts are to be 
governed as to their nature, validity, and interpreta¬ 
tion by the law of the place where they were made, 
unless the contracting parties clearly appear to have 
had some other place in view.”®2 The presumption 


Life Ins. Co. v. Scheuer. 73 So. 
409, 198 Ala. 47. 

Conn.—^Levy v. Daniels' TJ-Drlve 
Auto Rentlngr Co., 14S A. 168, 108 
Conn. 333, 61 A.L.R. 846. 

Iowa.—Elk River Coal & Lumber Co. 
V. Funk, 271 N.W. 204, 222 Iowa 
1222, 110 A.L.R. 1415. 

Mass.—Clark v. State St Trust Co., 
169 N.B. 897, 270 Masa 140. 

Miss.—Couret v. Conner, 79 So. 230, 
118 Miss. 374, motion to correct 
denied 79 So. 801, 118 Miss. 698. 
N.T.—^ToussoupofC v. Widener, 216 N. 
T.S. 24, 126 Misc. 491. affirmed 219 
N.Y.S. 942, 219 App.Div. 712, af¬ 
firmed 158 N.B. 64. 246 N.Y. 174. 
Tex.—^Belle Springs Creamery Co. v. 

Schultz. CiV.App., 69 S.W.2d 684. 
Va.—Poole V. Perkins. 101 S.B. 240, 
126 Va. 331, 18 A.L.R. 1609. 
Wyo.-'J. W. Denlo Milling Co. v. 

Maim, 166 P. 1118, 25 Wyo. 148. 

By statute 

Under Cal.Clv.Code S 1646 a con¬ 
tract must be Interpreted accordmg 
to law and usage of the place where 
It is to be performed.—Oatrofl v. New i 
York Life Ina Co., D.C.CaL, 28 F. 
Supp. 724. 

79. U.S.—Schram v. Smith. C.C.A. 
Aria, 97 r.2d 662—^Lawrence Nat 
Bank v. Rice, C.CLA.Kan., 82 F.2d 
. 28, rehearing denied, C.C.A., 83 P.2d 
642—^Federal Surety Co. v. Min¬ 
neapolis Steel & Machinery Co., C. 
C.A.Minn.. 17 F.2d 242. 

Ala.—J. R. Watkins Co. v. BOll, 108 
So. 244, 214 Ala 607. 

Ariz.—Forgan v. Bainbridge, 274 P. 
166, 34 Ariz. 408. 

Conn. — Levy v. Daniels’ U-Drlve 
Auto Renting Co., 143 A. 163, 108 
Conn. 338. 61 AL.R. 846. 

<3a—Beck & Gregg Hardware Co. v. 
Southern Surety Co., 162 S.B. 406, 
44 GaApp. 618. 

IlL—^Hartllep Transit Co. v. Central 
Mut Ins. Co. of Chicago, 6 N.B. 2d 
379. 288 niApp. 140. 

Iowa—County Saving Bank v. Jacob¬ 
son, 211 N.W. 864, 202 Iowa 1263. 
Ky.—Delns’ Adm’r v. Gibbs, 78 S.W. 

2d 346, 267 Ey. 469. 

Masa—Clark v. State St Trust Co., 
169 N.B. 897, 270 Mass. 140. 

Mo.—^Fidelity Loan Securities Co. v. 

. Moora 217 S.W. 286,. 280 Mo. 316. 
N^Y.—Companla De Inverslones In- 
temaclonales v. Industrial' Mort¬ 
gage Bank nf Finland,, 198 N.B. 61.7,. 


269 N.Y.'22, 101 A.L.R. 1313, affirm¬ 
ing 280 N.Y.S. 774, 244 App.DIv. 
778, and certiorari denied 56 S.Ct 
448. 297 U.S. 706, 80 L-Bd. 993, 
amended 199 N.B. 691, 269 N.Y. 602 
—Vander Horst v. Kittredge, 241 
N.Y.S. 302, 229 App.Dlv. 126—Denl- 
han V. Flnn-Iffland & Co., 256 N. 
Y.S. 801, 148 Misc. 626—Smith v. 
Companla Litograflca de la Ha- 
bana 217 N.Y.S. 39. 127 Misc. 508, 
affirmed 222 N.Y.S. 902, 220 App. 
Dlv. 782. 

Wyo.—J. W. Denlo Milimg Co. v. 
Malin, 166 P. 1118, 26 Wyo. 143. ' 

80. Or.—McGirl v. Brewer, 286 P. 
208, 211, 132 Or. 422, on rehearing 
adhering to judgment 280 P. 608, 
132 Or. 422. 

81. U.S.—Whittemore v. .®tna Ins. 
Co.. D.C.Fla., 296 F. 238. 239, cit¬ 
ing Ooxpiu Jnxls. 

Ala.—^New York Life Ins. Co. v. 
Scheuer. 73 So. 47, 198 Ala 47. 

Cal—Hershey v. Cole, 20 P.2d 972, 
978, 180 CalA.pp. 683, citing Cozpns 
Jtizls. 

Conn. — Levy v. Daniels’ U-Drive 

' Auto Renting Co.. 143 A 163, 108 
Conn. 383, 61 AL.R. 846. 

Mass.—Thomas G. Jewett Jr., Inc. v. 
Keystone Driller Co., 186 N.B. 869, 
282 Mass. 469, 87 AL.R. 1298. 

N.Y.—Strebler v. Wolf, 273 N.Y.S. 
663, 162 Misc. 859. 

N.C.—Bundy v. Ckimmerclal Credit 
Co.. 167 S.B. 860, 200 N.C. 611— 
Keasler v. Mutual Life Ins. Co. of 
New York, 99 S.E. 97, 177 N.C. 394. 

N.D.—Stormg V. National Surety Co., 
216 N.W. 876, 66 N.D. 14. 

S.C.—^Livingston v. Atlantic Coast 
Lme R. Co., 180 S.B. 343, 845, 176 
S.C. 386, quoting Corpus Juris. 

Utah.—Gillespie v. Blood, 17 P.2d 
822, 823, 81 Utah 806, cltmg Corpus 
Juris. 

13 C.J. p 248 note 16. 

83. t/.S.—Lawrence Nat Bank v. 

Rice, C.C.AKan., 82 F.2d 28, re- 
hearmg denied, C.C.A, 83 F.2d 642 
—Graston, Williams & Wigmore of 
Canada v, Warner, C.C.AN.Y., 272 
F. 66, certiorari granted 41 S.Ct, 
684, 266 U.S. 687, 66 KBd. 1172, and i 
affirmed 43 B.Ct 18, 260 U.S. 201, 
67 L/Bd. 410. ■ 

Ala—^New York Life Ins. Co. v. 
Scheuer,, 78 So. 409, 198 Ala 47. 

Conn. — Levy v. Daniels' U-Drive 
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Auto Renting Co., 143 A. 163, 108 
Conn. 333, 61 A.L.R. 846. 

6a—Beck & Gregg Hiirdware Co. v. 
Southern Surety Co., 162 SJB. 406, 
44 GaApp. 618. 

Ky.—•Delns’ Adm’r v. Gibbs, 78 S.W. 
2d 346, 348, 267 Ky. 469. citing 
Corpus Juris. 

Mass.—Thomas G. Jewdtt Jr., Inc. 
v. Keystone Driller Co., 186 N.B. 
369, 282 Mass. 469, 87 AL.R. 1298. 
Mo.—^Illinois Fuel Co. v. Mobile & 
O. R. Co., 8 S.W:2d 834, 319 Mo. 
899, certiorari denied Mobile & 0. 

R. Co. V. Illinois Fuel Co., 49 S.Ct. 
34, 278 U.S. 640, 73 LEd. 656— 
Illinois Fuel Co. v. Mobile & 0. R. 
Co., 8 S.W.2d 834, 319 Mo. 899, cer¬ 
tiorari denied Mobile & 0. R. Co. 
V. Illinois Fuel Co., 49 S.Ct 84, 
217 U.S. 640, 73 L.Bd. 565. 

N.T.—Strebler v! Wolf. 273 N.Y.S. 
653, 152 Misc. 859. 

N.C.—Bundy v. Commercial Credit 
Co., 157 S.B. 860, 200 N.C. 61L 
S.C.—Livingston v. Atlantic Coast 
Line R, Co., 180 S.B. 343, 845, 176 

S. C. 886, quoting Corpus Juris. 

Va—C. I. T. Corporation v. Guy, 195 

S.E. 669, 170 Va 60. 

18 C.J. P 249 note 17. 

“Law of the place where the con¬ 
tract Is made Is, without any ex¬ 
press assent or agreement of the 
parties, incorporated into and forms 
a part of the contract. Their con¬ 
tract is presumed to be made with 
reference to the law of the place 
where It is entered into, unless it ap¬ 
pears that It was entered Into with 
reference to the law of some other 
state or country."—Thomas G. Jew¬ 
ett, Jr., Ina v. Keystone Driller Co., 
Mass., 185 N.B. 369, 871, 282 Mass. 

I 469, 87 AL.R. 1298. 

‘<C4euexaUy received rule for the 
interpretation of contracts is that 
they are to be construed and inter¬ 
preted according to the laws of the 
State in which they are made unless 
from their terms, it Is perceived that 
they were entered into with a view to 
the laws of some other State. The 
lex loci contractus, determines the 
nature, validity, obligation and legal 
effect of the contract, and gives the 
rule of construction and interpreta¬ 
tion, unless It appears to have been 
made with reference to the laws and 
usages of some other State or ^v- 
ernnpent, m.. when’ it is. to, he per- 
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recognized by these statements, that the proper law 
o£ the contract is the law of the country where the 
contract is made, applies with special force when 
the contract is to be performed wholly in the coun¬ 
try where it is made, or when it may be performed 
anywhere; but it may apply to a contract partly 
or even wholly to be performed in another coun- 

try.83 

It has been held that in determining the place of 
contracting whose law is to govern, the court of the 
forum does so in accord with its own conception of 
the conflict of laws.8* 

In § 356 infra are discussed the rules which de¬ 


termine the place where a contract is made, 
d. Place of Performance 

Many cases annojnee tin general rule that a contract 
is governed by the law of the place where It Is to bs 
performed. In some cases an exception is made where 
a contrary intent or stipulation clearly appears. 

In a number of cases, the rule is laid down gener¬ 
ally that when a contract is to be performed in a 
place other than where it was made or entered in¬ 
to, the law of the place of performance governs its 
nature, validity, obligation, interpretation, and ef¬ 
fect,®® particularly as to matters relating to per¬ 
formance.®® 


formed In another place, and then in 
conformity to the presumed intention 
of the parties, the law of the place of 
performance furnishes the rule of 
interpretation-”—Dyke v. Elrle R. Co., 
46 N.T. 118, 116, 6 Am.B. 48. 

B3. Ky.—Clarey v. Union Cent L. 
Ins. Co., 136 S.W. 1014, 148 Ky. 640, 
38 L.B.A.,N.S., 881. . 

Si. Mo.—IlUnols Fuel Co. v. Mobile 
& 0. K. Co., 8 S.W.2d 834, 818 Mo. 
899, certiorari denied Mobile & 0. 
R, Co. V. lUlnols Fuel Co., 49 S.Ct 
84. 278 U.S. 640, 78 L.Ed. 555. 

aa. U.S.—London Assur. v. Com- 
panhia de Moagens, do Bairelro, 
Pa.. 17 S.Ct 786, 167 U.S. 149. 42 
L.Bd. 118—Mutual Ben. Health & 
Accident Ass’n v. Baldridge, C.C,A 
Colo., 70 F.2d 286—Brlerley v. 
Commercial Credit Co., D.C.Pa., 48 
F.2d 724, affirmed, CCA., 43 F.2d 
730. certiorari denied 61 S.Ct 188. 
282 U.S. 897, 76 LJM. 790—Phila¬ 
delphia Warehouse Co. v. Seaman, 
C.C.AJ7.T.. 7 F.2d 899, afilnned 
Seeman v. Philadelphia Warehouse 
Co., 47 B.Ct 626, 274 U.S. 403, 71 
L.Ed. 1128—OstTOff V. New York 
Life Ins. Co., D.CCaL, 28 F.Supp. 
724—New England Oil Corporation 
V. Island Oil Marketing Corp., CC 
AYa.. 288 F. 961, oerUbrarl denied 
44 act. 7, 263 U.a 702, . 68 LJld. 
614. 

Ark.—Peppers v. Pennsylvania Door 
ft SaSh Co., 286 8.W. 6, 171 Ark. 
621—N. P. Sloan Co. v. Barham, 
211 S.W. 881, 188 Ark. 860—Wilson, 
V. Todhunter, 207 S.W. 221, 187 
Ark. 80. 

Oa—T hurman v. Kyle, 71 (Sa, 628— 
Pratt Y. Sloan, 162 S.B. 276. 41 
Ga.App. 160. 

ni,— Frankel v. AlHed Mills, 17 NJJ. 
^d 670, 869 Ill. 678, reversing 11 
NJE.2d 979, 298 DLApp. 48—George 
v: HMii , 148 N.E1 64, 311 DL 882. 

Slk River Coal.ft Lumber Co. 

T. Funk, 271 N.W. 204. 110 AL.R, 
' ’1416. 

Ey.—Deins* Adm’r v. Glhhs, 78 S.W. 
‘ 2d 846, 267 Ky. 469—Western Un¬ 
ion T4L Co. Y. Lacer, 98 aW. 24, 


122 Ky. 889, 29 Ky.L. 379, 121 Am. 
S.R. 602, 6 L.R.A,N.S.. 761. 

Mich.—George Realty Co. v. Gulf 
Refining Co.. 266 N.W. 411, 276 
Mich. 442. 

Mo.—Liehing v. Mutual Life Ins. Co. 
of New York, 207 S.W. 280. 276 Mo. 
118. 

Neb.—Farm Mortgage & Loan Co. v. 
Beale. 202 N.W. 877, 113 Neb. 298. 

N.Y. — Klochkow v. Petrogradskl 
Mejdunarodnl Commercheski Bank, 
196 N.E. 216, 266 N.Y. 696, reargu¬ 
ment denied 195 N.E. 874, 266 N.Y. 
667, certiorari denied 56 S.Ct 101, 
296 U.a 683, 80 L.Ed. 412—Gold- 
berg-Rudkowsky y. Egultable Life 
Assur. Soc. of U. S.. 196 N.E. 149, 
266 N.Y, 461, reargument denied 
196 N.E. 226, 266 N.Y. 615, certio¬ 
rari denied 66 S.Ct 94, 296 U.a 583, 
80 L.Ed. 412—Dougherty v. Equita¬ 
ble Life Assur. Soc. of U. S., 198 
N.B. 897, 266 N.Y, 71, reversing 266 
N.Y.a 714, 288 App.Dlv. 696, af¬ 
firming In part and reversing In 
part 269 N.Y.a 146, 144 Misc. 868, 
reargument denied 196 N.E. 226, 
266 N.Y. 615—Denihan v. Finn- 
Ifiland ft Co., 266 N.Y.S. 801, 148 
Misc. 625—Kerr v. T*agllavla, 168 
N.Y.a 697, 101 Misc. 814, affirmed 
172 N.Y.a 901, 186 App.Div. 898. 

Okl.r-Mortgage Bond Co. v. Stephens, 
72 P,2d 881—Sheehan Pipe Line 
Const Co. V. State Industrial Com¬ 
mission, 8 P.2d 199, 151 Okl. 272. 

Pa.—York' Metal ft Alloys Co. v. 
Cyclops Steel Co., 124 A 762, 280 
Pa 685. 

Wash.—Mlrgon v. Sherk, 84 P.2d 
862. 

Wyo.ljr. W. Denlo Milling Co. v. 

. Malin, 166 P. 1113, 26 Wyo. 148. 

Bights aad Uabmtiea of parties 

Aik.—^Peppers v. Pennsylvania Door 
ft Sash Co., 286 S.W. 6, 171 Ark. 
521 — Logan v. Missouri Valley 
Bridge ft Iron Co., 249 S.W. 21, 157 
Ark. 628. 

Ky.—Twentieth Street Bank v, Diehl, 

’ 85 aW.2d 865, 260 Ky. 869. 

Where dated 

Where no place of performance is 

mentioned ’in a contract, it is pre- 
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Burned that it is to be performed in 
the state or country where dated, al¬ 
though this presumption will yield to 
parol proof to the contrary.—Beadall 
V. Moore, 191 N.Y.S. 826, 199 App.Dlv. 
531. 

Where oontraot has effeet 

Contract which was to have effect 
in Louisiana must be construed and 
governed by laws of Louisiana.— 
General Talking Pictures Corporation 
V. Pine Tree Amusement Co., 156 Sa 
812, 180 La. 629. 

86. U.S.—Anglo-Continentale Treu- 
hand, A G. v. St. Louis Southwest¬ 
ern Ry. Co., aC.A.N.Y., 81 P.2d H, 
105 AL.R. 636, certiorari denied 
Henwood v. Anglo-Continentale 
Treuhand, A G., 66 S.Ct. 676, 298 

U.S. 666, 80 L.Ed. 1381—Brown v. 
Ford Motor Co., C.CAOkl., 48 F.2d 
782 — Brace v. Gauger-Korsmo 
Const Co., C.C.AArk., 8f8 P.2d 661, 
certiorari denied 50 S.Ct 838, 281 
U.S. 788, 74 L.Ed. 1168—Mountain 
Lumber Co. v. Davis, D.C.N.Y., 9 P. 
2d 478, affirmed, GCA, 11 F.2d 219, 
certiorari denied 46 B.Ct 488, 271 

U. S. 674, 70 LEd. 1146—Mayer v. 
Hungarian Commercial Bank of 
Pest D.C.N.Yh 21 F.Supp. 144- 
Central Hanover Bank ft Trust- Co, 

V. Siemens ft Halske Aktiengesell- 
BChaft D.C.N.Y., 16 F.Supp. 927, afr 
firmed, C.CA, 84 F.2d 998, certio¬ 
rari denied Siemens ft Halske Ac- 
tlengesellsohaft v. Central Hanover 
Bank ft Trust Co., 67 S.Ct 110, 299 

V U.S. 586, 81 L.Ed. 481. 

Mo.—Lieblng v. Mutual Life Ins. Co. 
of New York, 207 S.W. 230, 276 Mo. 
118. 

N.Y.—Pan-American Securities Cor¬ 
poration V. Fried, Krupp Aktien- 
.gesellschaft 6 N.Y.S.2d 993, 169 
Misc. 446—Lann v. United Steel 
Works Corporation, 1 N.Y.S.2d 961, 
166 Misc. 466—Thuna v. Wolf, 228 
N.Y.S. 668,182 Misc. 66—Thompson 
V. Lakewood City Development Co., 
174 N.Y.S. 826, 106 Misc. 680, af¬ 
firmed 177 N.Y.S. 926, 188 App. 
DIv. 996. 

OkL—Clark v. First Nat Bank of 
MarseUIes, UL, 167 .P. 96, 69 OkL 2. 
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In some jurisdictions the rule is based on the ac¬ 
tual or presumed intent of the parties,*"^ and hence 
is subject, and yields, to the contrary intent or stip¬ 
ulation of the parties.88 It has been said that, “to 
show that the parties did not intend the place of 
performance to be the place of the contract, when 
void at the place of performance,' it must clearly 
appear that they intended to be governed by the law 
of the place where . , . [the contract] was 
made”89 


Performance in several states. While in numer¬ 
ous cases an entire contract to be performed partly 
in the state where made and partly in another state 
has been held to be governed by the law of the place 
of making,®^ an'd there are other decisions to the 
effect that each portion is to be governed by the 
laws of the state in which that portion is perform¬ 
ed,the better rule would seem to be that the pre¬ 
sumed intention of the parties, gathered from the 
attending circumstances, is to be taken as control¬ 
ling.®® 


Pa.—'I*mborn v. Miller, 5 Pa.Dist & 
Co. 417. 

R. L—^Hunt V. Jones, 12 RI. 265, 341 
Am.R 635. 

S. C.—^Ll-vingston v. Atlantic Coast 
Line R Co.. 180 S.BL 848, 176 S.C. 
886 . • 

is C.J. p 249 note 19. 

Vonpeifonnaaioe 

(1) The law of the place of per-l 
formanoe controls matters relative 
to Impossibility of performance and 
other excuses for nonperformance.— 
Mayer v. Hungarian Commercial 
Bank of Pest, D.C.N.T., 21 P.Supp. 
14‘4. 

(2) Where the parties Intended for 
Russian law to govern a contract to 
he performed In Russia, answer air 
leglng that the Russian government 
prevented performance was a de¬ 
fense. — Soli:olojl V. National City 
Bank of New York; 199 N.Y.S. 865, 
120 Misc. 262, reversed on other 
grounds 204 N.Y.S. 69, 208 App.DlV. 
627, affirmed 146 N.EL 917, 289 N.Y. 
158, 87 AXi^R. 712. 

Absent contrary intent 
Foreign law eannot control per¬ 
formance In New York of a New 
York contrkot unless Intent that It 
shall control is manifest—Goodman 
V, Deutsch-Atlantlsche Telegraphen 
OeseUschaft 2 N.Y.S.2d 80. 166 Misc. 
509: 

Legality of pexfoxmanoe 

U.S.—'J^lo-Contlnentale Treuhand. 

. A- G. V. St Louis Southwestern 
Ry. Co., C.CJLN.T., 81 F.2d 11. 105 
. AL.R 686, certiorari denied Hen- 
wood V. Anglo-Contlnentale Treu- 
> hand, A G., 66 S.Ct 676, 298 U.S. 
656, 80 L.]^ 1381—Mayer v. Hun¬ 
garian Commercial Bank of Pest 
• D.aN.Y., 21 F.Siipp. 144—Central 
Hanovjer Bank & Trust Co. v. Sle- 
' mens ft Halske'AktieUgesellschaft 
■ D.C.N.Y., 16 P.Supp. 927,' affirmed, 
C.C.A, 84 lP.2d, 993, certiorari de- 
' ‘ nled Siemens ft Halske Actien- 
gesellschaft ‘ v. ' Centra Hanover 
Bank ft Trust Co., 67 S.Ct 110, 299 
XT.S. 686, 81 L.Bd. 481. 
lA—Moore V. Burdlne, App., 174 So. 

' 279. 

.@r. U.S.-^New England Oil < Corpora- 
. tion V. IslandjOU^ jl^kett^ <loirp» 
C.C.AYa.. 288 F. 961, certloiari| 


I . denied 44 S.Ct 7, 263 U.S. 702, 68 
L.B(L 514—Gaston, Williams ft 
Wigmore of Canada, Limited, v. 
Warner, aC.AN.Y.. 272 F. 66, cer¬ 
tiorari granted 41 S.Ct 634, 266 U. 

I S. 687, 66 L.Fd. 1172, and affirmed 
48 S.Ct 18, 260 U.S. 201, 67 L.E3d. 

I 310. 

IlL—George v. Haas, 148 N.H. 64, 811 
HI. 882. 

Ind.—Johna-Manvllle v. Thrane, 141 
N.EL 229, 230. 80 Ind.App. 432, cit¬ 
ing Corpus Jarls. 

Iowa—^Blk River Coal ft Lumber 
Co- V. Funk, 271 N.W. 204, 222 
Iowa 1222, liO AL.R 1415. 

N.Y.—Balee v. Hidalgo County Wa¬ 
ter Improvement Diet No. 4 of 
Hidalgo County, Tex., 242 N.Y.S. 
676, 229 App.Div. 660—Denlhan v. 
Finn-Iffland ft Co., 256 N.Y.S. 801, 
143 Misc. 625—Smith v. Companla 
Litograflca de la Hahana 217 N. 
Y.S. 89, 127 Mlsa 508, affirmed 222 
N.Y.S. 902, 220 App.Div. 782—Kerr 
V, TagUavla, 168 N.Y.S. 697, 101 
Misc. 614, affirmed 172 N.Y.S. 901, 
186 App.Div. 898. I 

Pa—^York Metal ft Alloys Co. v. 1 
Cyclous Steel Co., 124 A 762, 280 
Pa 686—Lamborn v. Miller, 6 Pa 
Dlst. ft Co. 41*7. 

18 C.J. p 249 note 19. 

88 . U.S. — Brierley v. Commercial 
Credit Co., D.aPa, 43 F.2d 724, 
affirmed, C.C.A, 43 F.2d 730, certio¬ 
rari denied 51 S.Ct 182, 282 U.S. 
897, 76 L-Bd. 790—New England Oil 
Corporation v. Island Oil Market¬ 
ing Corporation, GCA-Va, 288 F. 
961, certiorari denied 44 S.Ct 7, 263 
U.S. 1^02, 68 L.Ed. 614—Gaston, 
Williams ft Wigmore of C^ada v. 
Warner, C.C.A.N.Y., 272 F. 56, cer¬ 
tiorari granted 41 S.Ct 684, 266 
U.S. 687, 66 L.Bd. 1172, and af¬ 
firmed 48 S.Ct 18, 260 U.S. 201, 
67 LJBld. 210. 

Ky.—TwenUeth Street Bank v; Diehl, 
85 S.W.2d 865, 260 Ey. 859—Deins' 
Adm’r v. Gibbs, 78 S.W.2d 346, 257 
Ey. 469. 

Mich.—George Realty Co. v. Gulf Re¬ 
fining Co., 266 N.W. 411, 276 Mich. 
442. 

Mo.—Zamecke v. Blue Line Chemical 

. Co., App., 64 S.W.2d 772. 

Neb.—Farm Mortgage ft 'Loan Co., v. 
Beale, 202 N.W. 877. 118, JjTeh.: £98!: 

m 


\ N.Y.—Klochkow V. Petrdgradskl MeJ- 
dunarodnl Commercheski Bank, 195 
N.E. 216, 266 N.Y. 696, reargument 
, denied 196 N.B. 374, 266 N.Y. 667, 
certiorari denied 66 S.Ct 101, 296 
U.S. 583, 80 LbEd. 412—Goldberg- 
Rudkowsky v. Faultable Life As- 
sur. Soa of U. S.. 196 N.E. 149, 266 
N.Y. 451, reargument denied 195 N. 
R 226, 266 N.Y. 616, certiorari de¬ 
nied 56 S.Ct 94, 296 U.S. 588, 80 
L.E(3L 412—^Dougherty v. Equitable 
Life Assur. Soc. of U. S.. 198 N.E. 
897, 266 N.Y. 71. reversing 266 N. 

[ Y.S. 714, 238 App.Dlv. 696. afflrm- 
I Ing In part and reversing in part 
I Sup., 259 N.Y.S. 146, 144 Misc. 868, 
reargument denied 196 N.R 226, 
266 N.Y. 615—Balee v. Hidalgo 
County Water Improvement Dist 
No. 4 of Hidalgo County, Tex., 242 
N.Y.S. 676, 229,App.Dlv. 660. 

Pa.—^York Metal & Alloys Co. v. Cy¬ 
clops Steel Co., 124 A 752, 280 Pa. 
685. 

Wyo.—J. W. Denlo Millhig Co. v. 
Malln, 166 P. 1118, 25 Wyo. 148. 

80, Wls.—^Brown v. Gates, 97 N.W. 
221, 98 N.W. 205, 120 Wis. 849, 366, 
1 AnmCas. 85. 

90l m.—^niinols Cent R Co. v. 
Beebe, 50 N.E. 1019, 174 HL 18. 66 
Am.S.R 253, 43 L.RA 210, affirm¬ 
ing 69 HI. App. 368—Merchants* 
Despatch Transp. Co. v. Further- 
mann. 36 N.E. 624, . 149 lU. 66, 41 
Am.S.R‘266. 

13 C.J. p 251 note 24.* 

91. Ky.—Deins’ Adn^’r v. .Gibbs, 78 
S.W.2a 846, 848, 257 E:y. 469, citing 
Coxpus gnxls. 

18 C.J. p 251 note 26. . 

88. Okl.—Atchison, etc., R Co. v. 
Smith. 182 P. 494, 88 Okl. 167, Ann. 
Cas.l916C 620. 

Place where breach ooeura 
"A contract made in one State, to 
be performed partly where made and. 
partly In another' State, should he 
construed. In fixing a liability for its 
breach, according tp the laws of. the 
Jurisdiction where the breach oc^ 
curred; for it must be presumed t^At 
the passes entered into It wltb. -qqqh 
Int^t purposing that In Its execu¬ 
tion. as.well as in-)±s:: oonstrac^n. 
the laws of, aach sta^ whpwr it Jwas 
being performed wara.to bganead^t# 
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What constitutes the place of performance is con¬ 
sidered in § 357 infra. 

e. Domicile of Parties 

Ordinarily the domicile of the parties Is not a factor 
In determining the governing law of a contract. 

The law of the domicile of the party does not 
necessarily govern his contract or determine his 
rights or obligations. The question is where was 
it made or where was it to be performed, as the 
case may be.®^ 

§ 13. Fact of Agreement 

It has been hold that whether In fact a contract hat 
been entered into Is determined by the law of the place 
of making, not by the law of the forum. 

It has been held that the question whether in fact 
an agreement has been entered into is to be deter¬ 
mined by the law of the place where the parties 
were at the time the alleged agreement was enter¬ 
ed mto, and not by the law of the place where it is 
attempted to enforce the agreement®^ Such a 
question does not relate to the remedy; nor is it a 
question of procedure or evidence relating to the 
remedy.®® 

§ 14. Capacity of Parties 

In general the capacity to contract Is governed by the 
law of the place of making. 

It has been held that the capacity of the parties 
to make a contract is, as a general rule, to be de¬ 
termined by the law of the place where the contract 


is made or entered into.®® This rule has been held 
not to apply if the contract is performable else¬ 
where,® ^ or if a contrary intent is made to appear,®® 
and to yield to the rule requiring contracts relating 
to realty to be governed by the law of the place 
where the realty is situated,®® except in so far .as 
the contract does not directly affect title to, or in¬ 
terest in, the realty itself,^ and to the general rules 
relating to comity in the enforcement of foreign 
contracts.® 

Questions as to a conflict of laws arising from 
particular incapacities of the parties to a contract 
is not within the scope of this Title, but will be 
found in the special titles dealing therewith, as, 
for example, the capacity of a married woman, 
treated in the CJ.S. title Husband and Wife § 177, 
also 30 C.J. p 726 note S3--p 729 itote 80, the capac¬ 
ity of infants to contract, treated in the CJ.S. title 
Infants § 20, also 31 CJ. p 1002 notes 4^55, the 
capacity of spendthrifts to contract, treated in the 
CJ.S. title Spendthrifts § 6, also 58 C.J. p 1296 
notes 81-S2, etc. See also § 16 of the title Conflict 
of Laws for a general discussion of the conflict of 
laws rules affecting capacity. 

§ 15. Form and Execution 

The formal requisites of a contract, If affecting the 
validity of the contract rather than the remedy thereon, 
are governed by the law of the place of making, unleu. 
In some cases, a contrary Intent appears. 

It has been often stated and held that the lex 
loci contractus, the place where the contract is 
made, also governs as to the form of the contract,® 


It”—Western Union TeL Co. v. Ijo- 
oer. 93 B.W. 34, 122 Ky. 839, 342, 29 
Ky.L. 379, 121 AulS-R. 502, 6 L.ILA., 
N.S., 751. 

sa U.S.—Naylor v. Baltaell, C.C,Md., 
17 F.Caa.No.10,061, Taney 55. 

Ind.—Conklin v. Conklin, 64 Ind. 289. 
S.D.—Meuer v. Chicago, etc., R. Co., 
76 N.W. 828, 11 S.D. 94, 74 Am-BJl. 
774. 

Am exception to rale of d-omiolle 
Where both parties execute con¬ 
tract, rule that inatrumente execut¬ 
ed by one party are sometimes gov¬ 
erned by law of maker's domicile was 
inapplicable.—Toussoupoft v. Widexi- 
er, 168 N.IL 64, 246 N.T. 174, aiHrm- 
ing 219 N.T.S. 942, 219 App.Div. 712, 
affirmed 215 N.T.S. 24, 126 Mlso. 491. 

M. N.T.—RelUy v. Stelnbart, 112 N. 
' R. 468, 217 N.T. 649. 
l^ippina—Government v. Frank, 18 
' PhlUppine 286. 

W.Va.—Crumlish v. Central, Impr. 
Co.. 18 S.B. 466, 38 W.Va. 890, 46 
Am.8.R 872, 23 L.R.A. 120. 

See, however, a case in which the 
court said; "While the courts of Il¬ 


linois will enforce contracts made in 
another state in accordance with the 
construction given them by the 
courts of that state, they will not Im-; 
ply a contract from facts out of 
which no contract can arise nnder 
the rules of law adopted by the 
courts of this state.”—^Brd v. Rapid 
Transit Co. of Illinois, 206 ULApp. 
861, 866. 

96. Mo.—^Hartmann v. Louisville, 
etc., R. Co., 39 Mo.App. 88, 100. 

18 C.J. P 262 note 48. 

96L U.S.—Carmen v. Fox Film Cor¬ 
poration, D.C.N.T., 258 F. 708, re¬ 
versed on other grounds, C.C.A., 
269 F. 928, certiorari denied 41 S. 
Ct 823, 265 U.S. 669, 65 L.Rd. 780. 
Uel.—Coxe v. Coze, Ch., 180 A. 612. 
Ky.—Moody v. Barker, 222 S.W. 89, 
188 Ky. 401. 

Neb.—Jorgensen v. Crandell, 277 N. 

W. 786, 184 Neh. 88. ' 

N.T.—Thompson v. Lakewood City 
Development Co., 174 N.T.S. 826, 
106 Mlsc. 680, affirmed 177 N.T.S. 
926, 188 App.Div. 996. 

18 GJ. p. 252 note 46. 
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[Perfoxnance and. making in same 
plaos 

Ky,—Moody v. Barker, 222 S.W. 89, 
188 Ky. 401. 

97. Va—Poole v. Perkins, 101 S.II 
240, 126 Va 331, 18 A.L.B- 1609. 

96. Ya-Poole v. Perkins, supra 
99. Fla—Thompson v. Kyle, 23 So. 

12. 89 Fla 682, 63 Am.S.R. 193. 

Neb.—Jorgensen v. Crandell, 277 N. 

W. 786, 184 Neb. 88. 

L Neb.—Jorgensen v. Crandell, su¬ 
pra 

a. Ky.—Moody v. Barker, 222 S.W. 
89. 189 Ky. 401. 

Nbb.-^orgensen v. Crandell, 277 N. 

W. 786, 184 Neb. 88. 

Wis.—^International Harvester Ca v. 
McAdam, 124 N.W. 1042, 142 Wia 
114, 26 L.RA.,N.S., 774, 20 AJimCaa 
614. 

3;. U.S.—Brace v. Gauger-Korsmo 
Const Co., C.CJLArk., 86 F.2d 661, 
cerUorarl denied 60 S.Ct 883, 281 
U.S. 788, 74 L.Ed. 1158. 

Del.—^Lama v. F. H. Smith Co^ 178 
A. 651. 6 W.W'.Hazr. 477, 106 A.LR.. 
646. 
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and as to its execution and acknowledgment.^ An 
exception is made in some cases where a contrary 
intent appears.® 

Revenue stamps. The effect of the absence of a 
revenue stamp on a contract as required by the law 
governing the contract depends upon whether such 
defect goes to the validity of the contract or to the 
remedy thereon. Thus it is held that if the absence 
of a stamp simply renders the contract unenforce¬ 
able under the foreign law, it' relates to the remedy, 
and will be enforced in the forum if not contrary to 
its law.® On the other hand, if the unstamped in¬ 
strument is declared to be void by the governing 
law, it will be void everywhere.^ In some juris¬ 
dictions, however, the rule is laid down that domes¬ 
tic courts will not take notice of the revenue laws 
of foreign countries, and therefore that a contract 
will be enforced in sUch forum, although invalid for 
want of proper stamps in the country where it was 
entered into.® 

Seals. In so far as the validity of a seal directly 
affects the obligation of a contract, it is to be test¬ 
ed by the law of the place where the contract was 
made or entered into,® or, if performance is to be 


had elsewhere, by the law of such jurisdiction.^® 
Where, however, the remedy upon a written instru¬ 
ment depends upon the question whether it is sealed 
or unsealed, it is well settled that the sufficiency of 
the seal is to be tested by the lex fori and not the 
lex loci contractus.ii 

§ 16. Legality 

a. In general 

b. Agreements contrary to good morals 

c. Agreements injurious to the state or 

its citizens 

d. Agreements contrary to constitution 

or legislation of state 

e. Contracts contrary to public policy 

a. In General 

The validity of a contract la governed by the law of 
the place of making unless, In some Jurisdictions, It Is 
performable elsewhere, or a contrary intent appears. 

The cases abound in statements and holdings that 
the validity or legality of a contract is governed by 
the law of the place where it was made or entered 
intOji® and that a contract good where made is 


Ind.—Henning v. HiU. 141 N.B, 66, 80 
Ind.App. 868. 

f»a.—York Metal & Alloys Ck). v. Cy¬ 
clops Steel Co.; 124 A. 752, 280 Pa. 
685. 

R.I.—Hunt V. Jones, 12 R.I 266, 84 
Am.H. 686. 

18 C.J. p 252 note 52. 

By statute 

Ga.—John Hancock Mut. Life Ins. Co. 
V. Yates, 179 S.E. 289, SO Ga.App. 
718, affirmed 186 S.E. 268, 182 Ga. 
213, certiorari granted 57 S.Ct 20. 
' 299 n.S. 625. 81 L.Ed. 886, reversed 
on other grounds 57 S.Ct 129, 299 

U. S. 178, 81 L.Ed. 106, and reversed 
on other grounds 190 S.E. 560, 184 
Ga. 42, vacated on other grounds 
191 S.E. 892. 66 Ga.App. 771. 

4 U.S.—Brown y. Ford Motor Co., 
aC.A.OkL, 48 P.2d 782—Brace v. 
Oauger-Korsmo Const. Co., C.C.A. 
Ark., 86 F.2d 661, certiorari denied 
60 S.Ct 888, 281 U.S. 788, 74 L.Ed. 

, 1158—Netherwo.od v. Raymer, D.C. 
Wls., 268 F. 616, affirmed Baymer 

V. Netherwood. 257 F. 284, 168 GC. 
A. 368. 

Mo.—State of EAnsas ex reL Winkle 
Terra Cotta Co. v. U. S. Fidelity 
ft Guaranty Co., 14 S.W.2d 676, 322 
Mo. 121. 

N.Y.—^Thompson v. Lakewood City 
Development Co., 174 N.Y.S. 826, 
106 Mlsc. 680, affirmed 177 N.Y.S. 
926, 188 App.Dlv. 996. 

N.'C.—Bundy v. Commercial Credit 
, Co.; 167 S.B. 860, 200 N.G 511— 
Eeasler v. Mutual Life Ins. Co. of 
New York, 99 S.E. 97, 177 N.C. ,894. 


Okl.—Clark v. First Nat Bank of 
MarseUles, HI., 167 P. 96, $9 OkL 2. 
Vt—Harmon v. Taft, 1 Tyler 6. 

5. N.C,—Bundy v. Commercial Cred¬ 
it Co., 167 S.E. 860, 200 N.G 611. 
Pa.—York Metal ft Alloys Co. v. Cy¬ 
clops Steel Co., 124 A. 762, 280 Pa. 
686 . 

S.G—^Livingston v, Atlantic Coast 
Une R. Co., 180 S.B. 343; 176 S.C. 
385. 

e. N.Y.—Beadall v. Moore, 191 N.Y. 

S. 826, 199 App.Dlv. 631. 

Stamp laws ftlstingiilshed 
There is a distinction between 
those laws which render an instru¬ 
ment void for lack of a tax stamp 
and those which provide that the un¬ 
stamped Instrument shall not be en¬ 
forceable, and the latter relates to 
the remedy, and the law of the forum 
will be applied, and the instrument 
enforced, if not obnoxious to the law 
of the forum.—^Beadall v. Moore, su- 
pra. 

Unstamped Instrument Inadmissible 
In evidsnoe 

If the foreign statute simply ren¬ 
ders an instrument, when unstamp¬ 
ed, Inadmissible in evidence, the stat¬ 
ute will have no extraterritorial ef¬ 
fect—Pant V. Miller, 17 Gratt 47, 
68 Va. 47—Lambert v. Jonee, 2 Patt 
ft H., Va., 144. 

7. N.C.—Satterthwalte v. Doughty, 
44 N.C. 314, 69 Am.D. 654. 

13 C.J. p 262 note 54. 

8 ;, La.—Kohn v. The Renaisancs;, 6 
La.Ann. 26, ,52 Am.D. 677. 

13 C.J. p 252 note 66. 
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9. U.S.—^Bums Mortg. Co. v. Hardy, 

C. aA.N.H., 94 P.2d 477, affirming. 

D. a, 19 F.Supp. 827. 

N.Y.—Curtis V. Leavitt. 15 N.Y. 9, 
90. 

Vt—<!oral Gables v. Christopher, 189 
A. 147, 109 A.L.R. 474. 

'When oommon law governs 
In the absence of evidence of the 
law of the state where the instru¬ 
ment was executed, the sufficiency of 
the seal will be tested by the prin¬ 
ciples of the common law. 

Ill.—^Woodbury y. U. S. Casualty Co., 
120 N.E. 8, 284 Ill, 227. 

N.J.—Wain V. Wain, 22 A- 203, 58 N. 
J.Law 429. 

la N.T.—Warren v. Lynch, 6 Johns. 
239. 

11. U.S.—^Bums Mortg. Co. v. Har¬ 
dy, C.C.A.NJir, 94 P.2d 477, affirm¬ 
ing, D.C., 19 F.Supp. 827. 

Vt—Coral Gables v. Christopher, 189 
A. 147, 109 A.L.R. 474. 

56 C.J. p 891 note 26. 

12. U.S.—Schram v. Smith, CCA. 
Arlz., 97 r.2d 662—Commissioner 
of Internal Revenue v. Hyde, C.C 
A., 82 F.2d 174—Brown v. Ford Mo¬ 
tor Co., C.CA.Okl., 48 P.2d 732— 
C I. T. Corporation v. Sanderson, 
D.C.Idaho, 43 F.2d 986—Brace v. 
Gauger-Korsmo Const, Co., CC.A. 
Ark., 86 F.2d 661, certiorari denied 
50 S.Ct 383, 281 U.S. 738, 74 LHd. 
1163—^Dickey v. Hurd, CCA^Mass., 
38 F.2d 416, certiorari denied 50 S. 
Ct 82, 280 U.S. 601, 74 L.Ed. 646— 
Brocalsa Chemical Co. v. Langsen- 
kamp, C.aA.Ohlo. 82 F-2d 726,, 
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good ererywherel* while one invalid where made is | invalid everywhere,“ this rule being certainly ait- 


versing Langsenkamp v. Broscalsa 
Chemical Co., D.C., 21 P.2d 207— 
Hogue-Kellogg Co. v. G. L. Web¬ 
ster Canning Co., C.C.A.Va., 22 F. 
2d 284, certiorari denied G. L. Web¬ 
ster Canning Co. v. Hogue-Kellogg 
Co., 48 S.CL 629, 277 U.S. 692, 72 L. 
Ed. 1004—^Wastun v. Lincoln Nat 
Life Ins. Co. ol Ft. Wayne, Ind., 
C.CJLS.D., 12 P.2d 422—PranWin 
Sugar Refining Co. v. William D. 
Mullen Co., D.GDel., 7 P.2d 470— 
Keifer & Keifer v. Reconstruction 
Finance Corporation, C.C.A.Neb., 22 
F.Supp, 918—^Burns Mortg. Co. v. 
Hardy, D.C.N.H., 19 F.Supp. 827, 
affirmed, C-GA., 94 P.2d 477. 

Ala.—J. R. Watkins Co. v. Hill, 108 
So. 244, 214 Ala 607—Furst & 
Thomas v. Sandlin, 94 So. 740, 208 
Ala. 490. 

Aria—Forgan v, Bainbridge, 274 P. 
155, 34 Arlz. 408. 

Cal.—Mercantile Acceptance Co. v. 
Frank, 266 P. 190, 208 Cal. 488, 6? 
A.L.R. 696. 

Del.—Lams v. F. H. Smith Co., 178 A. 
661, 6 W.W.Harr. 477, 106 A.L.R. 
646. 

Ga.—^Peretsman v. Boroehofl^ 200 S. 
E. 881, 68 GaApp. 838—Beck & 
Gregg Hardware Co. v. Southern 
Surety Co., 162 S.E. 405, 44 Ga.App. 
518. 

Ky.—Fry Bros. v. Theobold, 265 S.W. 
498, 205 Ky. 14$. 

Mich,—City Bank & Trust Co. v. At¬ 
wood. 168 N.W. 941, 197 Mich. 116. 
Mo.—State of Kansas ex rel. Winkle 
Terra Cotta Co. v. IT. S. Fidelity 
& Guaranty Co., 14 S.W.2d 676, 822 
Mo. 121—Maxey v. Hailey & Bros. 
Banking Co., App., 67 S.W.2d 1091. 
Neb.—Jorgensen v. Crandell, 277 N. 

W. 786, 184 Neb. 83, 

N.H.—Proctor v. Frost, 197 A 818. 
N.J.—Dennison v. Dennison, 180 A 
468, 466, 98 N.J.E<1. 280, affirmed 
133 A 919, 99 N.J.Eq. 888, citing 
Coxpu Jhzis-Belknap v. Tillotson, 
88 A 841, 82 N.J.Eq. 271. 

N.M.—Wooley v. Shell Petroleum 
Corporation, 45 P.2d 927, 89 N.M. 
266. 

N.T.—F. A Straus & Co. v. Canadian 
Pac. Ry. Co., 178 N.B. 564, 254 N.Y. 
407, modifying 288 N.Y.S. 60, 227 
App.Dlv. 316, which modified 284 N. 
Y.S. 622, 184 Mlso. 489—BeU v. Llt- 
Ue, 197 N.Y.S. 674, 204 App.Dlv. 
286, modifying 189 N.Y.S. 985, and 
anrmed 148 N.E. 726, 287 N.Y; 619 
—In re Seymour, 186 N.Y.S. 873, 
118 Mlsc. 421—Thompson v. Lake- 
wood City Development Co., 174 N. 
Y.S. 826, 105 Mlsc. 680. affirmed 177 
N.Y.S. 926, 188 App.Dlv. 996. 

N.C.—Bundy v. Commercial Credit 
Co., 167 S.B. 860, 200 N.C. 611— 
' Kessler v. Mutual Life Ins. Co. of 
New York, 99 S.B. 97, 177 N.G 894. 
N.D.—Storing v. National Surety Co., 
215 N.W. 876, 66 NJ). 14. 


Okl.—Clark v. Pl»t National Bank of 
Marseilles, DL, 167 P. 96, 69 Okl, 
2 . 

R.I.—Owens v. Hagenbeok-Wallace 
Shows Co., 192 A 158, reargument 
denied 192 A 464—Hunt v. Jones, 
12 R.I. 266, 34 Am.R. 636. 

Tex.—Bernard Gloeckler Co. v. Baker 
Co,, Civ.App., 52 S.W.2d 912—Amer¬ 
ican Nat. Ins. Co. v. Smith, Civ. 
App., 13 S.W.2d 720, error refused. 
Wyo.—J. W. Denlo Milling Co. v. 

Malin, 166 P. 1118, 26 Wyo. 148. 

18 C.J. p 258 note 67, p 802 note 4[a]. 

“The question of the validity (that 
is, as to whether there is in fact a j 
contract) of a contract Is to be deter¬ 
mined by law of place where it is 
mada"—Douglas County State Bank 
V. Sutherland. 204 N.W. 683, 686, 52 
N.D. 617. 

Place of oontxaoting 
Del.—Coxe v. Coxe, Ch., 180 A 612. 
Where last act completing coictTact 
oeouxred 

Contract’s validity is determined 
by law of state where last act neces¬ 
sary to make contraot complete oc¬ 
curred.—Brocalsa Chemical Co. v. 
Langsenkamp, GGAOhio, 82 F.2d 
725, reversing, D.C., Langsenkamp v. 
Broscalsa Chemical Co., 21 F^2d 207. 

Sltne of given transaction general¬ 
ly determines law applicable.—^Weiss- 
man v. Banque de Bruxelles, 224 N.Y. 
3. 656, 221 App.Dlv. 595. 

13. U.S.—In re Motor Products Mfg. 
Corporation, C.C.ACaL, 90 F.2d 8, 
certiorari denied Moore v. Johns^ 
68 8.0. 18, 302 U.S. 696, 82 L.Ed. 
586. 

Ala.—Personal Finance Co. of Colum¬ 
bus, Ga. V. Gibson, 162 So. 462, 465, 
26 Ala.App. 18, certiorari denied 
162 So. 466, 228 Ala. .107, citing 
Come Juris—Brotherhood of Rail¬ 
road Trainmen v. Barnhill, 108 So. 
456, 214 Ala. 666, 47 AL.R. 270— 
J. R. Watkins Co. v. Hill, 108 So. 
244, 214 Ala. 607. 

Arls.—Cerveceria Cuauhtemoc v. Son¬ 
ora Bank & Trust Co., 263 P. 626, 
83 Ariz. 220. 

Conn.—Well v. Poulsen, 1&4 A 680, 
121 Conn. 281—Levy v. Daniels' U- 
Drlve Auto Renting Co., 148 A 168, 
108 Conn. 838. 61 AL.R. 846. 

Del.—Coxe v. Coxe, Ch., 18Q A 612. 
Ky.T-Moody v. Barker, 222 S.W. 89, 
188 Ky. 401—R. S. Barbee & Co. v. 
Bevins, Hopkins & Co., 196 S.W. 
164, 176 Ky. 118. 

N.J.—Rybasack v. Travelers Ins. Co., 
190 A 808. 15 N.J.M180. 266. 

N.Y.—F. A Straus & Co. v. Canadian 
Pac. Ry. Co., 178 N.E. 664, 264 N. 
Y. 407, modifying 288 N.Y.S. 60, 227 
App.Dlv. 316, w^oh modified 284 N. 
Y.S. 622, 184 Mlsc. 489. 

N.D.—Douglas County State Bank v. 
Sutherland, 804 N.W. 688, 62 N.D. 
617. 


Or.—^McGIrl v. Brewer, 286 P. 208, 
182 Or. 422, adhering to judgment 
280 P. 508, 182 Or. 422. 

Tex.—Chambers v. Consolidated Ga¬ 
rage Co., Civ.App., 210 S.W. 665, 
affirmed Consolidated Garage Co. v. 
Chambers, 231 S.W. 1072, 111 Tex. 
293. 

Wash.—Taylor v. Basye, 206 P. 16, 
17, 119 Wash. 263, citing Corpus 
Juris. 

13 C.J. p .263 note 67. 

“A contract Is enforceable, if law¬ 
ful by the law of the place of mak¬ 
ing when made, and if the perform¬ 
ance is lawful by the law of the 
place of performance when dua’’— 
Anglo-Continentale Treuhand, A G., 
V. St Louis Southwestern Ry. Co., G 
GAN.Y., 81 P.2d 11, 12, 106 AL.R. 
636, certiorari denied Henwood v. An¬ 
glo-Continentale Treuhand, A G., 66 
S.Ct 676, 298 U.S. 665, 80 L.Ed. 1381. 

Moral toxiHtude not Involved 
The usual rule is that where a 
contract made in a foreign country 
Involves no moral turpitude and is 
valid where made, it will be held val¬ 
id In the courts of the United States, 
although it would not be valid If 
made there.—The Talus, Ala., 248 F. 
670, 160 GGA 670, reversing, D.C., 
242 F. 954. certiorari granted Sand¬ 
berg V. McDonald, 38 S.Ct 845, 246 U. 
S. 669, 62 L.Ed. 930, and affirmed 39 
S.Ct. 84, 248 U.S. 185. 63 L.Ed. 200. 

Jurisdiction of origin 
Courts of Connecticut can enforce 
only such foreign contracts as are 
enforceable in the jurisdiction of 
their origin-—Douthwrlght v. Champ- 
Un, 100 A 97, 91 Conn. 524. 

Xdmitatlon of Tmllee liability 
Whwe the regional agricultural 
credit corporation executed a written 
contraot in Nebraska purporting to 
release it from liability In the care 
of oattle which had been delivered to 
it, and cause of action for negligent¬ 
ly keeping oattle arose In Nebraska, 
validity of contract had to be decided 
by law of Nebraska.—Keifer Sc Kei¬ 
fer V. Reconstruction Finance Corpo¬ 
ration, GC.ANeb.. 97 F.2d 812, af¬ 
firming, D.G, 22 F.Supp. 918. 

14 U.S.—G L T. Corporation v. 
Sanderson, D.GIdaho, 43 F.3d 986. 

Ala.—J. R. Watkins Co. v. Hill, .108 
So. 244, 214 Ala. 507. 
ni.—Frankel v. Allied Mills, 17 N.D. 
2d 670, 869 DL 578, reversing 11 N. 
E.2d 979, 298 ULApp. 48. 

Ky.—Moody v. Barker, 822 S.W. 89, 
188 Ky. 401. 

N.D.—Douglas County State Bank v. 

■ Sutherland, 204 N.W. 688, 52 N.D. 
617. 

Ohio.—Detroit ft Cleveland Nay. Co. 
V. Hade. 140 NJSl. ISO, 106 Ohio St 
464. 

Tex—American Nat Inx Co. v. 
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plicable where the place of contracting and the place 
of performance are the same.1® 

Here too, however, there is present the confusion 
discussed in § 12 supra. Thus there are cases which 
apj)ly the law of the place of making in determining 
the validity of a contract even though the parties 
intended or stipulated that some other law apply, 
and even though the contract is performable elsc- 
where.^^ On the other hand, there are cases which 
recognize exceptions to the place of making rule 
where the parties clearly appear to have contracted 
with reference to the law of another jurisdiction,^* 
or where the contract is to be performed in another 


jurisdictibn,^^ this being particularly true as to 
matters relating to performance.*® Where these 
exceptions are recognized, if the. place of perform¬ 
ance is other than the place where the contract was 
entered into, the law of the former place will de¬ 
termine the validity of the contract,*^ unless a con¬ 
trary intent appears.** 

A contract made in contravention of the statutory 
regulations of a state and unenforceable in its courts 
is not ipso facto void elsewhere; but, if extraterri¬ 
torial effect is given to the state interdicts, it is on 
principles of comity.** Conversely, a contract val¬ 
id where made, while valid everywhere, may not 


Smith, Clv.A‘pp.. 18 S.W.2d 720, er¬ 
ror refused. 

18 C.J. P 268 note 67. 

To have remedy under lex fori, a 
cause of action must exist under the 
law where the contract was made.— 
Lust V. Atchison. T. & S. P. Ry. Co., 
267 Ill-App. 60. 

Holder full faith and eredit elanie 
Ohio.—Detroit & Cleveland Nav. Co. 
V. Hade, 140 N.E. 180, 106 Ohio St 
464. 

16. U.S.—^People’s Outfitting Co. v. 

U, S., CtCL, 68 F.2d 847. modified 
on other grounds, CtCl., 2 P.Supp. 
847—Hartford Fire Ins. Co. v. 
Nance, C.CA.Ohio, 12 r.2d 676. 

Ala.—^Personal Finance Co. of Colum¬ 
bus, Ga. V. Gibson, 1B2 So. 462, 26 
Ala.App. 18, certiorari denied 162 
So. 462. 228 Ala. 107. 

Arl*.— Cerveceria Cuauhtemoc v. Son¬ 
ora Bank & Trust Co.,.26S P. 626, 83 
Ariz. 220. 

Fla.—Brown v. Case, 86 So. 684, 80 
Fla. 708—Connor v. Elliott, 86 So. 
164, 79 Fla. 618, 524, certiorari dis¬ 
missed 41 S.Ct 148. 264 U.S. 666, 66 
L.Ed. 466. 

Ky.—Moody V. Barker, 222 S.W. 89, 
188 Ky. 401. 

Mo.—Canton Trust Co. v. Durrett 9 
S.W.2d 926, 820 Mo. 1208. 

Ohio.—Detroit & Cleveland Nav. Co. 

V. Hade, 140 N.E. 180, 106 Ohio St 
464. 

Tex.—Chambers v. Consolidated Ga¬ 
rage Co., CivJiLpp., 210 S.W. 666, af¬ 
firmed Consolidated Garage Co. v. 
Chambers, 281 S.W. 1072, 111 Tex. 
298. 

I6i U.S.—Commissioner of Internal 
■ Revenue v. Hyde, C.C.A., 82 F.2d 
174—E. Gerli & Co. v. Cunard S. S. 
Co., C.aA.N.T., 48 F.2d 116. 

17. U.S.—Commissioner of Internal 
Revenue v. Hyde, C.C.A., 82 P.2d 
174—B. Gerli & Co. v. Cunard S. 
S. Co.,.C.aA.N.T., 48 F.2d 116— 
Brocalsa Chemical Co. v. Langsen- 
kamp, C.CJLOhio, 82 F.2d 725, re¬ 
versing, D.C., Larigsenkamp v. Bro- 
scalsa Chemical Co., 21 F.2d 207. 

N.J.—Rybasack v. Travelers Ins. Co., 
190 A. 808, 15 N.J.Miao. 266. 


R.I.—^Hunt V. Jones, 12 R.I. 266, 84 
Am.R. 686. 

13 C.J. p 264 note 61. 

CoutXMt void at place of maWug 
It has been held that where a 
contract is declared void by the law 
of the state or country where it is 
made, it cannot be enforced as a val¬ 
id contract in any other, although by 
its terms it was to have been per¬ 
formed there.—^Hyde v. Goodnow, 8 
N.T. 266. 

18. U.S.—Schram v. Smith, C.C.A. 
Aril., 97 P.2d 6*2. 

Ala.—J. R. Watkins Co. v. Hill, 108 
So. 244, 214 Ala. 607. 

— Smith V. Compania Lltografica 
de la Habana, 217 N.T.S. 89, 127 
Mis& 608, afiirmed 222 N.T.S. 902, 
220 App.Div. 782. 

N.D.—Storing v. National Surety Co., 
216 N.W. 876, 66 N.D. 14. 

Or.—Eli Bridge Co. v. Lachman, 266 
P. 436, 124 Or. 698. 

13 C.J.. P 268 note 68. 

Ooutzaot valid under law of place 
ejected by partlee is valid every¬ 
where.—^Brotherhood of Railroad 
Trainmen v. Adams, 6 S.W.2d 96, 222 
MoApp. 689. 

19^ U.S.—New- England OU Corpora¬ 
tion v. Island Oil Marketing Cor¬ 
poration, aaA.Va, 288 F. 961, cer¬ 
tiorari denied 44 S.Ct. 7, 268 U.S. 
702, 68 L.Ed. 514. 

IlL—George v. Haas, 148 N.E. 64, 811 
UL 882. 

Minn.— Mueller v. Ober, 216 N.W. 
781, 172 Minn. 849. 

Okl.—Cherokee Public Service Co. v. 
Harry Cragln Jjtimber Co., 49 P. 
2d 728, 174 Okl. 67—^JoUIns v. Hol¬ 
land, 34 P,2d 687, 169 Okl. 10. 
Tex.—J. R. Watkins v. McMullan, 
ClvJVpp., 6 S,W.2d 823. 

WjQ. —J. W. Denlo Milling Co. v. 

TtfaHTi. 166 P. 1113, 26 Wyo. 148. 

13 C.J. p 263 note 60. 

"This rule is not inflexible because 
it rests upon experience, and indeed, 
is the result of a permissible in¬ 
ference which usually follows a des¬ 
ignated place of performance. It 
merely stands in the place of evi- 
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dence. It rests upon presumption 
Its applicability Is based upon the 
presumed consent of the parties. It 
is a recognized rule which points the 
way in the absence of something 
more convincing. It is really a rule 
of administration The rule Is prlma 
facie. It may yield to particular 
facts or circumstances or to strong¬ 
er presumptions. When presump¬ 
tions are in conflict the weaker must 
given place to the stronger."—^Muel¬ 
ler V. Ober, supra. 

Indian, laws 

The validity of a contract between 
citizens 6f the United States, valid 
by the laws of the United States 
and of the state where made, is not 
affected by the customs or laws of 
the Indians in whose territory It was 
to be carried out.—Anheuser-Busch 
Brewing Assoc, v. Bond, IndLT., 66 F. 
668. 13 COA. 666. 

80. Pa.—Zenatello v. Hammerstein, 
79 A. 922, 231 Pa. 66. 

81. U.S.—^Mutual Ben Health & Ac¬ 
cident Ass'n V. Baldridge, CCiA. 
Colo., 70 F.2d 236. 

Ga.—Pratt v. Sloan, 162 S.E. 276, 41 
Ga.App. 160. 

Mich.—George Realty Co. v. Gulf Re¬ 
fining Co., 266 N.W. 411, 275 Mich. 
442. 

Okl.—^Mortgage Bond Co. v. Stephens, 
72 P.2d 881. 

Pa.—York MeUl & Alloys Co. v. 
Cyelops Steel Co., 124 A. 762, 280 
Pa. 586. 

88. U.S.—^New England Oil Corpora¬ 
tion V. Island Oil Marketing Corpo¬ 
ration, C.CJLVa., 288 F. 961, certio¬ 
rari denied 44 S.Ct 7, 268 U.S. 702, 
68 L.Bd..514. 

Ky.—Twentieth Street Bank v. Dleht 
85 S.W.2d 865, 260 Ky. 869. 

Minn.—^Mueller v. Ober, 215 N.W. 781. 
172 Minn 849'. 

Tex.—J, R. Watkins Co. v. McMulJan. 

Civ.App., 6 S.W.2d 828. 

'Vyyo.—J. ,W. Denio Mining Co. v, 
■wr»LHn, 166 P. 1118, 26 Wyo. 148. 

88. N.J.- 7 -Alleg^n 7 Co., y. Alleii^ 
a! 298, N.J.I«w 6^ 
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be enforceable everywhere,^* cases of this charac¬ 
ter not being, strictly speaking, exceptions to the 
general rule as to validity.^B The rules governing 
enforceability of contracts valid under the foreign 
governing law are discussed in the succeeding sub¬ 
divisions. 

b. Agreements Oontraiy to Good Morals 

A contract good under the foreign law will not be 
enforced if It offends publlo morals. 

The courts of a country or state are not bound 
to, and will not, enforce contracts which otfend 
public morals, no matter where they are made.®® 

c. Agreements Injurious to the State or Its 

Oitisens 

A contract valid under Its governing law will not be 
enforced If Injurious to the state of the forum or Its 
citizens. 

Where the state or its citiaens would be injured 
its courts will refuse to enforce the agreement, not¬ 
withstanding it is valid and enforceable under its 
governing law.®^ This rule, it would seem, must be 
invoked by the state or a citizen thereof.®® 

d. Agreements Contrary to Constitution or L^- 

iriarion of State 

A foreign contract which violates the constitution or 


statutes of the state of the forum will not be enforced, 
unless, It Is sometimes held, the contract is not Immoral. 

Where a contract valid and enforceable under the 
foreign law governing the same violates the posi¬ 
tive legislation of the state where relief is sought, 
that is, where the contract is contrary to its consti¬ 
tution or statutes, it will not be enforced.®® The 
cases under this head are usually connected with 
those under the next exception, for the reason that 
the public policy of the state is so frequently ex¬ 
pressed in its legislation.®® In some decisions it is 
said that the contract may be enforced if not im¬ 
moral,® ^ and that the enforcement of the local stat¬ 
ute must be invoked by, and be necessary for the 
protection of, a resident of the state.®® 

e. Contracts Contrary to Public Policy 

Contracts valid under its governing law will not be 
enforced if contrary to the public policy of the forum. 

An exception to the general rule that a contract 
valid under its governing law is valid everywhere 
is the rule that where the agreement is one which 
violates the fixed public policy of the state in which 
the action is brought it will not be enforced,®® by 
“public policy of the state” being meant the law 
of the state, whethet found m the constitution, stat- 


S4. Xr.S.— The Strathearn, Fla., 256 
F. 681, 168 C.CLA.. 36, reversing, D. 
C., 289 F. 683, certiorari granted 
Dillon V. Strathearn S. 8. Co., 39 
S.Ct 88, 248 TI.S. 182, 68 L.Ed. 199, 
and Strathearn S. S. Co. v. Dillon, 
89 S.Ct 494, 260 XJ.S. 688, 63 L.Bd. 
1184, and aiUnned Strathearn S. 
S. Co. V. DlUon, 40 S.Ct. 850, 262 
U.S. 348, 64 L.Bd. 607. 

Ala.—Personal Finance Co. of Co- 
lunahus, Ga. v. Gibson, 162 So. 462. 
466, 26 AlaA.pp. 18, Citing Corpua 
Joxis, and certiorari denied 162 So. 
466, 228 Ala. 107. 

MASS.—Fmery v. Burbank, 89 N.B. 
1026, 163 Mass. 827, 47 Am.S.lt! 456, 
28 L.R.A 67. 

25. Wls. — International Harvester 
Co. V. McAdam, 124 N.W. 1042, 142 
Wls, 114, 119, 26 L.R.A..N.S.. 774. 
20 Ann.Cas. 614. 

18 C.J. p 254 note 66. 

28. Ky.—Heroia Motorcar Co. v. | 
' Conamonwealth, 287 S.W. 939, 216 
Ky. 386. 

N.Y.—Nielsen v. Donnelly, 181 N.T.S. 
509, 110 Misc. 266. 

S.C.—Wiggins v. Postal Telegraph 
Co., 125 S.E}. 668, 130 S.C. 292, 44 
A.L.IL 781. 

• 18 C.J. p 264 note 66, p 812 note 46. 

27. N.J. — Continental Adjustment 
Corporation v. BHause^ 174 A. 246, 
12 N.J.M1BC. T08. 


N.T.—Nielsen v. Donnelly, 181 N.T.S. 

609, no Mlsc. 266. 

18 C.J. p 254 note 67. 

28. N.T,—Bath Gas Light Co. v. 
Rowland, 82 N.T.S. 841, 84 APp.Dlv. 
563, 668, affirmed 71 N.H. 1127, 178 
N.T, 681. 

13 C.J. p 266 note 68. 

29. Ark,—Jones v. Hadfleld, 96 B.W. 
2d 966, 968, 192 Ark. 224, citing 
Cozpns Jtizls. 

Conn. — Levy v. Daniels’ TJ-Drlve 
Auto Renting Co., 148 A 168, 108 
Conn. 333, 61 AL.R. 846. 

Ind,—Vandalla R. Co. v. Kelly, 119 
N.B. 257, 187 Ind. 823. 

Neb.—Jorgensen v. Crandell, 277 N. 

W. 786, 184 Neb. 38. 

Okl—Barnett v. Merchants’ Life Ins. 
Co. of Des Mdlnes, Iowa, 208 P. 
271, 278, 87 Okl. 42, citing Gozpiu 
Jnzls. 

Or.—^In re Waters of Willow Creek, 
237 P. 682, 688, 119 Or. 166, citing 
CoxmiB Jozls. 

13 C.J. p 266 note 69. 

"A contract, although valid where 
it is made and is to be enforced. 
Will not be treated as Valid by the 
courts of another jurisdiction, whose 
laws expressly declare such a con¬ 
tract to be void or make It a crime 
to engage in such a transaction,-since 
the courts of no state will uphold 
contracts which are deemed to be 
injurious to the public rights of its 
people, offensive to their morals or 
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In contravention of public law.”— 
Nielsen v. Donnelly, 181 N.T.S. 609, 
511, 110 Misc. 266. 

“Under rules of law generally ap¬ 
plicable a state noay refuse to en¬ 
force a contract which provides for 
doing within it an act prohibited by 
its law,’’—^Bothwell v. Buckbee-Mears 
Co„ 48 S.Ct. 124, 126, 276 U.S. 274, 
72 L.Ed. 277, affirming 211 N.W. 478, 
169 Minn. 616, certiorari granted 47 
S.Ct. 460, 273 U.S. 689, 71 L.Ed. 842. 
30. Ind.—Vandalla R. Co. v. Kelly, 
119 N.B. 257, 187 Ind. 328. 

18 C.J. p 266 note 70. 

81. Mass.—McIntyre v. Parks, * 
Meta 207—Greenwood v. Curtis, 6 
Mass. 368, 14 Am.D. 146. 

"Even a contract expressly prohib¬ 
ited by the statutes of the state in 
which the suit Is brought, if not in 
itself Immoral, Is not necessarily nor 
usually deemed so Invalid that the 
comity of the state, as administered 
by Its courts, will refuse to entertain 
an action on such a contract made by 
one of its own citizens abroad in a 
state the laws of which permit It” 
—Mllllken v. Pratt, 126 Masa 874, 
876. 28 Am.R. 241. 

32. N.J,—Lane v. J. H. Roach’s Ban¬ 
da Mexicana Ca, 79 A 866, 78 N.J. 
Eq. 489. 

33. U.S.—Union Trust Co. v. Gros¬ 
man. Tex., 38 S.Ct 147. 246 U.S. 
412, 62 L.Bd. 868. affirming Gros- 
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utes, or judicial records.*^ This is true notwith¬ 
standing any stipulation of the parties as to the 
law they intended to govern their contract*^ 

This rule has been said not to apply where the 
policy of the forum involved affects the capacity 
of the parties to contract as distinguished from the 
subject matter of the contract.86 
A contract is not necessarily contrary to the pub¬ 


lic policy of a state merely because it could not val¬ 
idly have been made there; nor is it one to whidi 
comity will not be extended merely because the 
making of such contracts in the place of the forum 
is prohibited.S7 To have that vitiating effect the 
transaction must be considered inherently vicious, 
wicked, or immoral, or so pernicious or detestable 
as to shock the prevailing moral sense,*^ or be con- 


man V. Union Trust Co., 228 F. 
610, 148 C.C.A. 132, Ann.Caa.l917B 
618 — Mechanics A; Metals Nat. 
Bank v. Smith. D.C.S.D., 21 F.2d 
128—^Becker v. Interstate Business 
Men’s Acc. Ass’n of Des Moines, 
Iowa, aaA.Kan., 266 F. 508. 

Ala.—Personal Finance Co. of Colum¬ 
bus, Ga. V. Gibson, 152 So. 462, 
463, 26 Ala.App. 18. citing Ooxpu 
^Tuxis, and certiorari denied 152 So. 
466, 228 Ala. 107. 

Ariz.—Forgan v. Bainbridge, 274 P. 
155, 34 Ariz. 408. 

Conn. — Levy v. Daniels’ U-Drlve 
Auto Renting Co., 143 A. 161k 108 
Conn. 838. 61 A.L.R. 846. 

Fla.—^Lloyd v. Cooper Corporation, 
184 So. 662, 101 Fla. 688. 

Ill.—^Israel v. Selman, 268 HLApp. 
361. 

Ind.—Vandalla R. Co. v. Kelly, 119 
N.B. 267, 187 Ind. 323—Carl Hag- 
enbeck & Great Wallace Show Co. 

■ V. Randall, 126 N.EL 601, 75 Ind. 
App. 417. 

Ky.—^Herold Motor Car Co. v. Com¬ 
monwealth. 287 S.W. 989, 216 Ky. 
885—Moody v. Barker, 222 S.W. 89, 
188 Ky. 401—R. S. Barbee & Co. v. 
Bevins, Hopkins & Co., 196 S.W. 
164, 176 Ky. 118. 

La.—^Moore v. Burdlue, App., 174 So. 
279. 

Mo.—^Mazey v. Railey & Bros. Bank¬ 
ing Co.. App., 57 S.W.2d 1091, 1098, 
citing Corpus Juris. 

Neb.—Jorgensen v. Crandell, 277 N. 

W. 785, 184 Neb. 83. 

N.T.—F. A. Straus & Co. v. Cana¬ 
dian Pac. Ry. Co., 173 N.H. 664, 254 
N.T. 407, modifying 288 N.T.S. 60. 
227 App.Div. 816, which modified j 
234 N.Y.S. 622, 184 Misc. 439—' 
Holzer v. Deutsche Relchsbahn 
Gesellachaft. 290 N.T.S. 181. 169 
Mlsc. 880. 

Ohio.—Wursel v. Delph, 15 Ohio dr. 
CL.U.S., 76. 

Okl.—Union Sav. Ass’n v. Cummins, 
190 P. 869, 78 OkL 266. 

Or.—McGlrl v. Brewer, .285 P. 208, 
182 Or. 422, adhering to 280 P. 50'8, 
132 Or. 422. 

R. L—Owens v. Hagenbeck-Wallace 
Shows Co., 192 A. 168, reargument 
denied 192 A. 4(^4. 

S. C.—Wiggins V. Postal Telegrraph 
Co.. 126 S.B. 668, 130 S.C. 292, 44 
A.L.R. 781. 

Tenn.—^Moak v. Continental Casualty 
Co., 4 Tenn.App. 287. ' 


Tex.—Means v. Limpla Royalties, 
Civ.App., 116 S.W.2d 468—^Bram- 
well V. ConQuest, Clv.App., 2 SW. 
2d 996—Taylor v. Leonard, Civ. 
App., 276 S.W. 184—Ayub v. Salo- 
man, Clv.App., 262 S.W. 291— 
Chambers v. Consolidated Garage 
Co., ClvA.pp., 210 S.W. 566, affirmed 
Consolidated Garage Co. v. Cham¬ 
bers, *281 S.W. 1072, 111 Tex. 298. 
W.Va.—State v. Hall, 114 S.B. 260, 
91 W.Va. 648. 

13 C.J. p 255 note 74, page 256 note 
76. 

"Where public policy requires the 
observance of a statute, It cannot be 
waived by an individual or denied 
effect by courta"—^In re McCurdy's 
Estate, 164 A. 707, 709. 808 Pa. 458. 
As affected by ooulty 

(1) Public policy of country can¬ 
not be set at naught by comity.—F. 
A. Straus & Co. v. Canadian Pac. 
Ry. Co., 234 N.T.S. 622. 184 Mlsc. 
439, modified on other grounds 288 
N.T.S. 60. 227 App.Div. 316, modified 
on other grounds 173 N.B. 564, 264 
N.T. 407. 

(2) The public policy of a state, 
estabRshed either by express leglsla- 
,tive enactment or by decision of its 
court. Is supreme, and will not be re¬ 
laxed even on the ground of comity 
to enforce contract.—^Moak v. Con¬ 
tinental Cas. Co., 4 TennJkpp. 287. 
Oontxaot of foreign consul 

A contract, entered Into by the 
consul general of a foreign govern¬ 
ment, which Is contrary to public 
policy will not be enforced by the 
courts, even though it may be valid 
in the officer’s country.—Oscanyan v. 
Winchester Repeating Arms Co., N. 

T. , 103 U.S. 261, 26 KHd. 689,„ 

As to resident of forum 

U. S.—^Davls V. Jointless Fire Brick 
Co., C.C.A.CaL, 800 F. L 

94. U.S.—^Becker v. Interstate Busi¬ 
ness Men’s Acc. Ass’n of Des 
Moines, Iowa, C.C.A..Kan., 266 F. 
608. 

N.T.—F. A. Straus & Co. v. Canadian 
Pac. Ry. Co., 178 N.E. 664, 254 N.T. 
407, modifying 238 N.T.S. 60, 227 
App.Div. 316, which modified 234 N. 
T.S. 622, 184 Mlsc. 439—Thuna v. 
Wolf, 228 N.T.S. 766, 180 Mlsc. 306, 
reversed on other grounds 228 N. 
T.S. 668, 182 Mlsc. 66. . 

Power to determine policy, of law 
rests with legislature within oonsti- j 
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tutional limitations, and new policy, 
when established, must be enforced 
by courts.—^F. A, Straus & Co. v. 
Canadian Pac. Ry. Co., 173 N.B. 564, 
264 N.T. 407, modifying 288 N.T.S. 
60, 227 App.Dlv. 816, which modified 
234 N.T.S. 622, 184 Mlsc. 439. 

35. N.T.—Companla De Inversiones 
Internacionales v. Industrial Mort¬ 
gage Bank of Finland, 198 N.B. 617, 
269 N.T. 22, 101 A.L.R 1818. af¬ 
firming 280 N.T.S. 774, 244 App.Div. 
778, certiorari denied 66 S.Ct. 448, 
297 U.S. 706, 80 L.Bd. 993, and 
amended 199 N.B. 691, 269 N.T. 602. 

R.I.—Owens v. Hagenbeck-Wallace 
Shows Co., 192 A. 168, 164, reargn- 
ment denied 192 A. 464. 

"It is well settled that no stipu¬ 
lations of the parties as to the law 
they intend to have govern their 
contract will be given effect to, If 
stipulation is considered to be con¬ 
trary to the public policy of the law 
of the forum."—Owens v. Hagenbeck- 
Wallace Shows Co., supra. 

36. Ky.—S. Barbee & Co. v. Bev¬ 
ins, Hopkins & Co., 196 S.W. 164, 
176 Ky. 118. 

srr. Ala.—Haase v. First Nat. Bank 
of Anniston, 84 So. 761, 203 Ala. 
624. 

Ariz.—Cerveceria Cuauhtemoc v. So¬ 
nora Bank & Trust Co., 263 P. 626, 
88 Ariz. 220. 

Colo.—Turnbull v. Cole, 201 P. 887, 
889, 70 Colo. 864, quoting Ooipus 
Juris. 

N.T.—Thuna v. Wolf, 228 N.T.S. 766, 
180 Mlsc. 306, reversed on other 
grounds 228 N.T.S. 668, 132 Mlsc. 
66 . 

Or.—McQIrl v. Brewer, 285 P. 208, 
182 Or. 422, adhering to 280 P. 608, 
132 Or. 422. 

Pa.—In re McCurdy's Estate, 154 A. 
707, 808 PSL 453. 

Wis.—^International Harvester Co. v. 
McAdam, 124 N.W. 1042, 142 Wis. 
114, 26 L.R.A.,N.S., 774, 20 Ann. 
Cas. 614. 

13 C.J. p 266 note 76. 

sa Ala.—^Haose v. First Nat. Bank, 
84 So. 761,, 208 Ala. 624. 

Ariz.—Cerveceria Cuauhtemoc v. So¬ 
nora Bank & Trust Co., 268 P. 626, 
88 Ariz. 220—^Veirtla v. Alvarez, 
247 P. 117, 80 Ariz. 316, 49 A.L.R. 
994. 1 

N.T.—Thuna v. Wolf, 223 N.XSL- 766, 
130 Mlsc. 806, reversed on qthey 
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17 C.J.S. 


§ 17. Agreements Relating to Realty 

In so far as title to realty is involved contracts af¬ 
fecting the same are governed by the law of the place 
where the realty is situated—the lex rel sitae. 

Referred to as being well stated^® is the rule set 
out in Corpus Juris, that the lex rei sitae—the law 
of the place in which the property is—Gontrols the 
title to, and the alienation and transfer of, land, and 
the validity, effect, and construction which is to be 
accorded to agreements intending to convey or oth¬ 
erwise to deal with it,^i the most frequent appli¬ 
cation of this rule being to deeds, treated in the 
C.J.S. title Deeds § 11, also 18 CJ. p 157 note 61- 
p 158 note 65, mortgages, treated in the CJ.S. title 
Mortgages § 12, also 41 C.J. p 292 note 29^ 293 
note 39, assignments for creditors, treated in the 
CJ.S. title Assignment for Benefit of Creditors § 


128, and agreements for sale, treated in the CJ.S. 
title Vendor and Purchaser § 3, also 66 CJ. p 484 
note 81-p 485-89. The rule, however, is subject to 
an exception as to contracts which, although relat¬ 
ing to realty, do not directly affect title or interest 
in the realty itself thus, the court in which the 
property is situated may determine a conveyance 
thereof to be valid under its laws, even though the 
remainder of the agreement pursuant to which the 
conveyance is made and separable therefrom is 
governed by law of another jurisdiction and is void 
thereunder.** 

Where in the performance of a contract convey¬ 
ances and transfers of property situated in several 
states are to be made, such conveyances and trans¬ 
fers must be made in accordance with the law of 
the place where the particular property is situat¬ 
ed.** 


grounds 228 N.Y.S. 668. 132 Mlsc. 

66 . 

Or.—McQirl v. Brewer, 286 P. 208, 
182 Or. 422, adhering to 280 P. 608. 
182 Or. 422. 

Other expresilomi of mle 

(1) “There must he something In¬ 
herently bad about It. something 
shocking to one’s sense of what is 
right as measured by moral stand¬ 
ards, in the judgment of the courts, 
something pernicious and Injurious 
to the public welfare.”—^Internation¬ 
al Harvester Co. v. McAdam, 124 N. 
W. 1042, 142 Wis. 114, 120, 26 L.R.A., 
N.S., 774, 20 AnmCas. 614. 

(2) ''Unless there is something im¬ 
moral or fundamentally unjust in the 
arrangement, there is no policy of 
OUT state which forbids the enforce¬ 
ment of contracts or agreements 
which are legal according to the law 
of the place of performance."—Ben¬ 
ton V. Safe Deposit Bank of Potts- 
vUIe, Pa., 174 N.H. 648, 650, 266 N.Y. 
260, reversing 248 N.Y.S. 806, 229 
App.Div. 861. 

(8) It “must he based on crim¬ 
inal or criminal considerations."— 
Tumhull V. Cole, 201 P. 887, 889, 70 
Colo. 364. 

39. N.Y.—Thuna v. Wolf, 228 N.Y.S. 
765, 180 UlBC. 306, reversed on oth¬ 
er grounds 228 N.Y.S. 658. 132 
Misc. 66. 

“Ettatates grounded oa pahUo pol^ 
ioy are those which forbid acts hav¬ 
ing a tendency to be InJurloTUi to 
the public good.- The prime Ques¬ 
tion is whether the thing forbidden 
is to the public interest 

Where pubUc policy reQulres the ob-| 
seivaaoe of a statute, it cannot be 
waived by- ah -individual or denied 
efflect by courts, since the Integrity 
of -the rule expressed by the Legisla¬ 
ture is necessary fbr the conunon 


welfara However, acts of Assembly 
are not always based on the theory 
that the subject-matter legislated on 
Is based on public policy or general 
public good In the sense that these 
terms are understood. When, con¬ 
sidering the effect to be given a 
right arising in another jurisdiction 
under the doctrine of comity, which 
right Is adversely affected by a stat¬ 
ute of this state, the purpose which 
inspired the statute and its effect, 
must not he lost sight of; legisla¬ 
tion protecting the public agal,nst in¬ 
jurious acts must be distinguished 
from regulative and other classes of 
legislation. Where the provisions of 
an act are regulative or the law is 
made for the protection of a given 
class, it cannot always be said to be 
an act grounded on public policy as 
that term is understood; as for il¬ 
lustration the statute of limitations, 
which may be waived by the party 
interested."—^lu re McCurdy’s Estate, 
164 A 707, 709, 808 Pa. 468. 

"Pabllo polloyf* in several senses 
"The phrase ‘public policy’ is used 
in several senses. It may mean the 
common law or general statutory law 
of the state. It may mean our preva¬ 
lent notions of justice, and our gen¬ 
eral fundamental conception ol^ right 
and wrong. It may mean both. 
Sometimes, when the courts use the| 
phrase, they mean all or one of these 
conceptions. But, when it comes to 
applying the phrase to the laws or 
conceptions of justice of a sister 
state or foreign country, it is not to 
be restricted to mere differences in 
the law. As I Understand our law, 
it is a far larger consideration which 
moves our courts, when a valid for¬ 
eign contract is refused enforcement 
here. To he so Interdicted, It tnust 
have a,tendency to undermine public 
morals, to endanger the public health 

350 


or public safety, to Improperly in¬ 
fluence judicial or legislative action 
or the conduct of public officers, to 
unreasonably restrain marriage, or to 
affect some matter that may well be 
regarded,,with a fair degree of pub¬ 
lic unanimity, as contrary to all de¬ 
cent notions of life, liberty, or the 
pursuit of coxnmerce and happiness 
of the people of our stata"—Thuna 

V. Wolf, 228 N.Y.S. 765, 771, 180 
Misc. 806, reversed on other grounds 
228 N.Y.S. 668, 132 Mlsc. 66. 

W. Cal.—Losson v. Blodgett, 36 P. 
2d 147, 149, 1 Cal.App.2d 13. 

41. U.S.—^Hamilton v. Glassell, G.C. 

ALa., 67 F.2d 1082. 

Cal.—Losson v. Blodgett, 36 P.2d 147, 
149, 1 Cal.App.2d 18, Quoting Cor. 
pus Juris. 

Ky.—New Domain Oil & Gas Co. v. 
McKinney, 221 S.W. 246, 188 Ky. 
183. 

N.Y.—Hutchison v. Ross, 187 N.li 
66, 262 N.Y. 881—Thompson v. 
Lakewood City Development Co., 
174 N.Y.S. 826. 106 Mlsc. 680, af¬ 
firmed 177 N.Y.S. 926, 188 App.Dlv. 
996. 

13 aj. p 266 note 77. 

Effect of arUtratioii elaiuw 
Whether court should assume ju¬ 
risdiction of action for breach of 
mining lease containing arbitration 
clause was governed by laws of 
Pennsylvania, where land was situ¬ 
ated.—Estate Property Corporation v. 
Hudson Coad Co., 230 N.Y.S. 872{ 182 
Misc. 690, affirmed In part 282 N.Y.8. 
789, 226 App-Dlv. 798. 

43 . Neb.—Jorgensen v. Crandell, 277 
N.W. 786. 

43, N.Y.—Hutchison v. Ross, 187 N. 
- E. 66, 262 N.Y. 381. 

44 . U.S.—^Morgan v. New Orleans, 
etc., R. Co., C-C-La., 17 P.CaaNe; 
9,804, 2 Woods 2ii. 
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§ 18. Agreements Relating to Personalty 

Contracts relating to personalty have been held to 
be governed by the law of the domicile of the owner, 
or, where the property Is located elsewhere, by the law 
of the place where the contract was made. In so far as 
title to the property Is Involved the law of the actual 
situs of the property has been applied, although there is 
much conflict of authority In this regard. 

As may be seen in the C.J.S. title Conflict of Laws 
§ 18, the situs of personal property is by a fiction 
of law regarded, in the absence of anything requir¬ 
ing the application of the law of actual situs, as 
that of the domicile of the owner—“mobia sequun- 
ter personam”—and it is on the basis of this maxim 
that some cases have announced the rule that the 
law of the owner’s domicile ordinarily governs con¬ 
tracts relating to personalty.*® This has sometimes 
been stated in terms of the rules applying to con¬ 
tracts generally that the validity, obligation and in¬ 
terpretation of a contract- relating to personalty 
located elsewhere are governed by the law of the 
jurisdiction where the contract is made or entered 
into,*® at least where making and performance are 
in the same place,*^ unless a contrary intention is 
made to appear.*® 

There is much conflict .of authority, however, on 
the question of how far a transfer pf personal prop- 

GaL—^liOMon v. Blodgett, 86 P.2d 
147, 1 CaLApp. 13. 

45. Ark.—Buchanan v. BQcks, 186 S. 

W. 177, 98 Ark. 370, 878, 84 L.RA., 

N.S., 1200. 

13 C.J. p 256 note 84. . 

CiltldJin of role 

N.J.-i^Lees v. Harding, 60 A. 862, 68 
N.J.Hq. 622. 629.. 

4a Mo.—Lieblng v. Mutual Life Ins. 

Co. of New York, 207 S,W. 280. 276 
Mo. 118. 

Lex lool oontraotiu will ordinarily 
govern as to a contract In relation to 
personal property situated at the 
date thereof In a foreign jurisdiction. 

—Lees' V. Harding, 60 A. 852, 68 N.J. 

Ed. 622—18 C.J. p 267 note 86. 

47 . ■ Ky..l-Moody v. linker, 222 S.W. 

89, 188 Ky. 401. 

4a Mo.—Lieblng v. Mutual Life Ins. 

Co. of New York, 207 S.W. 28P, 276 
Mo. 118. 

49. TJ.S.—Green v. Van Bueklrk, N. 

Y., 7 WalL 189, 19 L.Bd: 109. 

6a U.S.—Banaue do France v. Chase 
National B^ .C.CJLN.Y., 60 r.2d 
703,. 706. 

N.Y.—Hutchison v. Ro4s, 187 N.E. 

66, 68, 268 N.Y. 881, 89 A.L.B. 1007, 
affirming Boss. v. Boss, 258 N.Y.S. 

871, 288 App.Div. 626, reversing in 
first action 248 N.Y.S. 418, 137 
Mlsc. 795, affirmed Hutdtilson v, 

Bioss, 268 N.Y.S. 889, 238 App.DlV. 

616, which affirmed Boss v. Boss,; 


erty, lawful in the owner’s domicile, will be respect¬ 
ed in the court of the country where the property 
is located and a different rule of transfer prevails.*® 
Thus, in some jurisdictions it is held that the law 
of the place where the property is located will gov¬ 
ern in so far as title to the property is involved,®® 
although a different law will control in other re¬ 
spects as to that part of the agreement which is 
separable from that affecting the title, and hence, 
the court of a state in which the property is locat¬ 
ed may uphold a transfer of the property under its 
law, although the remainder of the agreement which 
is separable therefrom is governed by another law 
and is void thereunder.®^ The questions usually 
arise with reference to chattel mortgages, treated 
in the CJ.S. title Chattel Mortgages §§ 13-15, con¬ 
ditional sales, treated in the C.J.S. title Sales § 
568, also 55 CJ. p 1208 note 97^ 1211 note 31, 
assignments for creditors, treated in the C.J.S. title 
Assignments for Benefit of Creditors §§ 129-131, 
and assignments, treated in the CJ.S. title Assign¬ 
ments §§ 7, 42 b. There is no absolute right to have 
such a transfer respected, and it is only allowed on a 
principle of comity, which must 3 rield when the 1^- 
islation of the state in which the property happens 
to be has prescribed a different rule.®® 


248 N.Y.S. 418, 187 Misc. 796, re¬ 
argument denied 188 N.EL 102, 262 
N.Y. 648, 89 A.L.B. 1023. 

“Sovereign" having control over It 
Is obviously the sovereign who, gen¬ 
erally speaking, has jurisdiction over 
the rights in the property. So fax 
as tangible property Is concerned, 
questions relating to the creation of 
rights In the thing, the transfer and 
extension of rights, are determined 
by the law of the place where th& 
thin g Is at the tlma”—Banque Be 
France v. Chase Nat. Bank of City 
of New York, supra. 

IHSoaltleB of ffitos apart from efoml> 
die 

“Situs of personal property In a 
Jurisdiction other than that where 
the owner of the property Is domi¬ 
ciled has given rise to many diffi¬ 
culties and perplezities. The ma xi m 
‘mobllla sequuntur personam' cannot 
always he carried to its logical con¬ 
clusion. Practical considerations 
often stand In the way. Physical 
presence In one Jurisdiction is a 
fact; the maxim is only a juristic 
formula which cannot destroy the 
^cL Within "territorial limite, the 
jurisdiction of the courts of each 
state br nation is limited only, by 
Constitution or treaty. The courts 
of each Jurisdiction determine all 


property elsewhere, he must- be 
deemed to know that his property 
comes under the protection of, and 
subject to, the laws of the jurisdic¬ 
tion to which It has been removed, 
and that appeal may be made to the 
courts of that jurisdiction for the 
determination of conflicting rights in 
such property. The law of his domi¬ 
cile may be different from the law of 
the state or nation in which the 
personal property is placed. A con¬ 
veyance of the property may be valid 
under the laws of one jurisdiction 
and-void under the laws of the other 
jurisdiction. If the courts of each 
jurisdiction determine such questions 
according to their own law, then 
transfers of property become com¬ 
plicated and restricted in effect A 
title, valid here, may be lost when 
the property Is removed to another 
Jurisdiction. Such a situation would 
obviously be intolerable. Therefore, 
the rule has become ingrafted in the 
law of every jurisdiction that in. 
some circumstances its courts must 
determine questions submitted to 
them by the rules of law epplled in 
some other jurisdiction. To that ex¬ 
tent foreign law Is applied but as 
part of our own law."—Hutchison v. 
Ross, 187 N.B. 66, 68, 262 N.Y. SSL 

51. N.Y.—Hutchlsop V, Ross, 187 N. 

E. '66. 262 N.Y. 881.^ 


judicial questions by the law of that 
jurisdiction. When the owner of 50. U.S.—Green v. Van BuskWe, N. 
personal property authorizes Its re- Y.,'7 Wall. 189,. 19 L.B1., 19^' 
inoval from his dbmiclle or acquires II C.J»‘'t>'267 note 92> v.’ , 
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17 C.J.S. 


For a general discussion of the law governing 
matters concerning movable or personal property, 
the C.J.S. title Conflict of Laws § 18 should be con¬ 
sulted. 

§ 19. Defenses 

Defenses going to the contract rather than the rem> 
edy are governed by the law of the place where the con¬ 
tract was made or Is to be performed. 

It has been held that unless there is a contrary in¬ 
tent or stipulation of the parties, the discharge of 
a contract is governed by the law of the place 
where it is perfonnable.53 So, a defense or dis¬ 
charge which is good by the law of the place where 
the contract is made or is to be performed is of 
equal validity wherever the question may be liti- 
gated.5^ It is a well-settled principle that, if a 
party is justifled as to a transaction in the country 
where it took place, he is justified everywhere.®® 
Thus, if the defense of infancy is valid by the lex 
loci contractus, the law of the place where the con¬ 
tract was made, it is good wherever the contract 
may be sued on;®® and so it is of the defense of 
tender or payment®'^ and fraud.®* For the defense 
to be so determined, it must go to the contract and 
not to the remedy.®® 

§ 20. Presumptions 

The courts have adhered to certain presumptions in 
dd:ermlnins the law which governs a contract. 


In determining the law to govern a contract, the 
courts, particularly those adhering to the intent 
rule, discussed § 12 supra, have announced certain 
presumptions which they follow. There is first the 
presumption that a contract is governed by the law 
of the forum.®® Hence, if the contract is void by 
the lex fori, it devolves on the party seeking to 
sustain it to show that it is valid by the law of the 
place of making,®i although in Illinois it has been 
held that a contract will be presumed lawful where 
made.®® On the .other hand, if the contract is le¬ 
gal by the lex fori, it will be presumed Iq^al by the 
lex loci contractus.®® 

There is also the presumption that the parties 
contracted with reference to the law of the place 
where the contract was made,®^ unless performance 
thereof is intended to be had elsewhere, in which 
case the parties are presumed to have contracted 
with reference to the law of such place.®® When 
the contract is silent on the subject, the place of 
the making of the contract is presumed to be the 
place of performance.®® 

In the absence of evidence to the contrary, the 
place of performance, the lavra of which govern the 
validity of a contract, is ‘presumed to be the place 
of the common domicile of Jhe parties.®*^ 

A contract good according to the law either of 
the place of contract or of performance will be pre¬ 
sumed to have been made in view of the law of 


63. N.T.—Dougherty v. Equitable 
. Life Aaaur. Soc. of IT. S„ 183 N.E. 
857. 268 N.T. 71, reversing 265 N. 
7.S. 714, 288 App.Div. 696, affirming 
In part and reversing in part 269 
N.T.S. 1.46, 144 Miac. 863, reargu¬ 
ment denied 195 N.E. 226, 266 N.Y. 
616, followed in Goldberg-Rudkow- 
*Bk7 V* Equitable Life Assur. Soc. 
of U, S., 196 N.E. 149, 266 N.Y. 
461, reargument denied 196 N.E. 
226, 266 N.Y. 616, certiorari denied 
66 8.Ct 94. 296 T7.S. 683, 80 L. 
Ed. 4-12, and followed in ElocUhow 
V. Petrogradski litejdunarodni Com- 
mercheski Bank, 196 N.E. 216, 266 
N.Y. 596, reargument denied 196 
N.E. 374, 266 N.Y. 667, certiorari 
denied 56 S.Ct 101, 296 U.S. 688, 
80 L.Ed. 412. 

5«. N.Y.—Benton v. Safe Deposit 
. Bank of Pottsville, Pa., 174 N.E. 
648, 266 N.Y. 260, reversing 248 N. 
,Y.S, 806, 229 ,App.Dlv. 861—&ra- 
ham V. First Nat. Bank of Norfolk, 
84 N.Y. 898, 38 Am.R. 628—Curtis 
V, Delaware L. & W. R. Co., 74 N.Y. 
lie, 80 Am.R. 271. 

13 aj. p 268 note L 

BRi Tje.r-5haver v. White, 6 Munf. 
no, 20 Vs. Ilf), 8 AmJD. 780. 


58. N.Y.—^Thompson v. Ketchum, 8 
Johns. 189, 6 AnnD. 832. 

57. Minn.—^Thomson-Houston Eleor- 
trie Co. V. Palmer, 68 N.W. 1187, 
52 Minn. 174, 38 Am.S.R. 686. 

13 C.J. p 268 note 4. 

58. U.S.—Blbro Knitting Mills v. 
Schwartz, C.aA.Mlch., SO F.2d 10. 

69. Ala.—OnUlher v. State Mut L. 
Ins. Co., 48 So. 888, 160 Ala. 64S, 
546, 124 AnxS.R. 83. 

13 C.J. p 268 note 6. 

90ii N.Y.—Fish V. Delaware, etc., R. 
Co.. 148 N.Y.S. 866, 168 App.Div. 
92, affirming 141 N.Y.S. 245, 79 
Mlsc. 636. and reversed on other 
grounds 106 N.B. 661, 211.N.Y. 874. 
13 C.J. p 268 note 6. 

81. S.C.—Gist V. Western Dnion Tel. 
Co., 23 S.E. 143, 45 8.a 844, 66*Am. 
S.R. 763. 

13 CJ. p 268 note 13. 

63. Ul.—Miller v. Wilson, 34 NJB. 
1111, 146 III 628, 37 Am,S.a 186 
—Raphael v. Hartman, 87 IlLA.pp. 
684. 

ea Tex.—sms v. Park, 8 Tex. 206. 

64 . Qa.—Gunn v. A- L. Wilson Co., 
92 S.E. 721, 20 Ga.App. 14. 

S.Cd—Livingston v. Atlantic Coast 
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Line a Co., ISO S.a 843. 176 S.C. 
386. 

ea Qa.—Gunn v. A. L. Wilson Co., 
92 S.a 721. 20 GfLApp. 14. 

DL—George v. Haas, 148 N.K 64, 811 
HL 382. 

N.Y.—Smith v. Companla Lltograflca 
de la Habana, 217 N.Y.S. 89, 127 
Mlsc. 608, affirmed 222 N.Y.S. 902, 
220 App.Dlv. 782. 

88. Ky.—New Domain OU^& Gas Co. 
V. McKinney, 221 S.W. 246, 188 Ky. 
188. 

N.Y.—Thompson v, Lakewood City 
Development Co., 174 N.Y.S. 826, 
106 Mlsc. 680, affirmed 177 n:Y.S. 
926, 188 App.Dlv. 996. 

13 C.J. p 268 note 16. 

Domicile of party 
When a contract is made by one 
having a regular domicile. It will be 
presumed that the law of the place 
of his domicile shall govern the va¬ 
lidity of the contract, as well as its 
construction, although he may have 
been temporarily absent from his 
domicile when the contract was ex¬ 
ecuted.—^New Domain Oil & Gas Co. 
V. McKinney, 221 S.W. 246, 188 Ky. 
188. 

67. NHE.—Bliss T. Haighton, 16 NJBT. 
90. 
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that place where it would be good.** This presump¬ 
tion, however, is rebutted by the fact that the par¬ 
ties intend that the contract shall be governed by 
the law of a particular state,®® although it is not re¬ 
butted by the mere fact that the parties have in 
mind a particular state for the place of perform¬ 
ance.^® 

When the parties agree that the contract shall be 
governed by the laws of a particular place they are 
conclusively presumed to have known such lawJi 


§ 21. Remedies 

The lex fori, the law of the place where the action 
Is brought governs the remedy and all matters of pro> 
cedure relating thereto. 

It is well established, as a general rule, that ir¬ 
respective of the intent of the parties to a con¬ 
tract,^2 the remedy thereon and all matters of pro¬ 
cedure relating thereto are governed by the lex 
fori, the law of the jurisdiction in which the action 
is brought,"^® and this is so even where the contract 
was to be performed in the place where it was 
made,74 or in some other state or countryThis 


68. U.S.—Coffin V. London & Edln- 
bursrh Ins. Co., D.C.Ga., 27 P.2d 
616-^offe V. Bonn, C.C.A.N.J., 14 
F.2d 50. 

Minn.— Mueller v. Ober, 215 N.W. 

781, 172 Minn. 849. 

Va.—Poole v. Perkins, 101 S.B. 240, 
126 Va. 331, 18 A.L.R. 1509. 

13 C.J. P 259 note 18. 

“The law will not presume that 
the parties contracted to do an un¬ 
lawful thin* or violate a statutory 
prohibition in carrying out its terms, 
but that their purpose was the ac¬ 
complishment of a lawful object and 
the performance of the agreement in 
a place or territory where its per¬ 
formance was permissible.”—^Zena- 
tello V. Hammerstein, 79 A. 922, 281 
Pa. 56, 58. 

As Indicating Intent 
Where a contract, invalid in the 
state where it is executed because of 
lack of contractual capacity of the 
parties, provides for performance in 
a state whose laws will uphold it, 
such provision is alone sufficient to- 
evidence an intention to bring the 
contract within the laws of the lat¬ 
ter state, the true criterion as to the 
governing law being the Intention of 
the parties as to what law shall gov¬ 
ern.—Poole V. Perkins, 101 S.E. 240, 
126 Va. 831, 18 AL.R. 1509. 

€9. U.S.—Jofte V. Bonn, C.C.AJT.J., 
14 F.2d SO. 

Mo.—J. L Case Threshing Mach. Co. 
V. Tomlin, 161 S.W. 286, 174 Ma 
App. 512. 

70. Wla—Canale v. Pauly, etc., 
Cheese Co., 146 N.W. 872, 155 Wla 
541. 

71. U.S —Mutual L. Ins. Co. v. Phln- 
ney, Wash., 20 S.Ct 906, 178 U.S. 
327, 44 L.Bd. 1088. 

72. N.T.—Kerr v. Tagllavla, 168 N. 
T.S. 697, 101 Mlsc. 614, affirmed 172 
N.T.S. 901, 186 App.Dlv. 898. 

78. U.S.—Alropa Corporation v. Bos- 
see, C.C.A.Ga, 86' F.2d 118—Ham¬ 
ilton V. Glassell, C.C.ALa., 67 F. 
2d 1032—Brown v. Ford Motor Co., 
C.C.AOkl.. 48 F.2d 782—^Brace v. 
Gauger-Korsmo Const Co., C.CA. 
Ark., 36 F.2d 661, certiorari denied 
60 S.Ct 388. 28l U.S. 788, 74 luEd. 

17 0J.S.-28 


1153—^Eogue-Kellogg Co. v. G. L. 
Webster Canning Co., C.C.AVa., 22 
F.2d 384, certiorari denied G. L. 
Webster Canning Co. v. Hogue-Kel- 
logg Co., 48 S.Ct 629, 277 U.S. 692, 
72 LJEd. 1004—Federal Surety Co. 
V. Minneapolis Steel & Machinery 
Co., C.C.AMInn., 17 F.2d 242— 
Franklin Sugar Beflning Co. v. Wil¬ 
liam D. Mullen Co., D.C.Del., 7 F. 
2d 470. 

Ala.-^. B. Watkins Co. v. Hill, 108 
So^ 244, 214 Ala. 507. 

Ark.—Shores-Mueller Co. v. Palmer, 
216 S.W. 296, 141 Ark. 64—Wilson 
V. Todhunter, 207 S.W. 221, 187 
Ark. 80. 

Fla.—^Brown v. Case, 86 So. 684, 80 
Fla. 703. 

Ga.—^John Hancock Mut Life Ins. 
Co. v. Tates, 186 S.E. 268, 182 Ga. 
218, affirming 179 S.B. 239, 60 Ga. 
App. 718, certiorari granted 67 S. 
Ct 20, 299 U.S. 626, 81 L.Bd. 386, 
reversed on other grounds 67 S. 
Ct 129, 299 U.S. 178, 81 L.B3d. 106, 
and vacated 190 S.B. 660, conform¬ 
ed to 191 S.B. 892, 56 Ga.App. 771, 
vacating 179 S.B. 239, 60 Ga.App. 
713—^Beck & Gregg Hardware Co. 
V. Southern Surety Co., 162 S.B. 
406, 44 GaApp. 618—Chamblee v. 
J. B. Colt Co., 119 S.B. 438, 81 Ga. 
App. 84. 

HL—Frankel v. Allied Mills, 17 N.B. 
2d 670, 369 HI. 678, reversing 11 N. 
B.2d 979, 298 Ill.App. 48—Metcalf 
V. Metcalf, 219 DLApp. '96. 

Ky.—^Travelers Ins. Co. v. Mahon, 117 
S,W.2d 909, 914, 273 Ky. 691, citing 
Corpus Joili—Fry Bros. v. Theo-* 
bold. 266 S.W. 498, 206 Ky. 146— 
Moody V. Barker, 222 S.W. 89, 188 
Ky. 4U1. 

Mich.—Mitchell v, Eeolds Farms Co., 
266 N.W. 446, 268 Mich. SOI—Mt 
Ida School for Girls v. Rood, 286 
N.W. 227, 268 Mich. 482, 74 AL.B. 
1826. 

Mo.—State of Blansas ex rel. Winkle 
Terra Cotta Co. v. U. S. Kdellty & 
Guaranty Co., 14 S.W-^d 576, 322 
Mo. 121—Leftridge v. Western Un¬ 
ion Telegraph Co., 210 S.W. 18, 277 
Mo. 90—Illinois Fuel Co. v. Mobile 
& 0. B. Co., 8 S.W.2d 834, 319 Mo. 
899, certiorari denied Mobile & 0. 
R. Co. V. Illinois Fuel Co., 49 S. 
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Ct 34, 278 U.S. 640. 78 UBd. 666 
—^Llebing v. Mutual Life Ina Co. 
of New York, 207 S.W. 230, 276 Mo. 
118. 

N.Y.—^Franklin Sugar Refining Co. v. 
Lipowlcz,' 160 N.B. 916, 247 N.T. 
465, 69 AL.R. 1414, affirming 221 
N.T.S. 11, 220 APP.D1V. 160—Os¬ 
good Co. V. Wilkinson, 268 N.T.S. 
802, 289 App.Div. 676, reversed on 
other grounds 191 N.B. 779, 266 N. 
T. 70—^Holzer v. Deutsche Relchs- 
bahn Gesellschaft 290 N.T.S. 181, 
169 Mlsc. 830—Seckler v. Penney, 
266 N.T.S. 827, 148 Mlsc. 807, af¬ 
firmed 280 N.T.S. 1009, 244 App. 
Dlv. 880—Buffalo Forge Co. v. Fi¬ 
delity & Casualty Co. of New York, 
266 N.T.S. 329, 142 Mlsc. 647—Kerr 
V. Tagllavia, 168 N.T.S. 697, 101 
Mlsc. 614, affirmed 172 N.T.S. 901. 
186 App.Div. 893. 

Ohio.—Connecticut General Life Ins. 
Co. V. Richardson, 11 Ohio App. 
405—Wurzel v. Delph, 16 Ohio CIr. 
Ct.,N.S., 76. 

Or.—^McGirl v. Brewer, 286 P. 208, 
132 Or. 422, adhering to 280 P. 608, 
132 Or. 422. 

R.L—Nowell V. Waterman, 163 A.’ 

402,, 63 R.L 16. 

13 C.J. p 259 note 22. 

Contracts as to xamsdy 

(1) As respects remedial court pro¬ 
cedure, public policy of forum pre¬ 
vails as against public policy of any 
other state.—^Thuna v. Wolf, 223 N. 
T.S. 765, 130 Mlsc. 306, reversed on 
other grounds 228 N.T.S. 668, 132 
Mlsc. 66. 

(2) The validity of a contract lim¬ 
iting the time for bringing action Is 
governed by the law of the forum. 
—^Missouri, etc., R. Co. v. Godair 
Commn. Co., 87 S.W. 871, 39 Tex.Clv. 
App. 298. 

74. Ga.—^Harmon v. Wiggins, 172 S. 

B. 847, 48 GaiApp. 469. 

13 C.J. p 269 note 23. 

76.’ U.S.—American Mut Liability 
Ins. Co. V. McCaffrey, C-CATex., 
37 F.2d 870, citing Corpus Ju¬ 
ris, and affirming, D.C., McCaf¬ 
frey V. American Mut Liability 
Ins. Co., 82 F.2d 791, and certio¬ 
rari denied American Mut Llabil- 



§21 

niU must be confined to the remedies and does not 
apply to the rights arising under the contract^® 

The “remedy” within the rtde is the means em¬ 
ployed to enforce a right or redress an injury based 
on cohtract^'^ Thus, the law of the forum deter¬ 
mines the character and extent of the remedy;^* 
the form of the action 'P questions relating to the 
parties p the form of the pleadings the mode of 
trial and procedure the rules of evidence,®® in¬ 
cluding those dealing with presumptions,®^ the bur¬ 
den of proof,®® and the admissibility and effect of 
the evidence,86 the form 'of. the judgment or de¬ 


17 C.J.S. 

cree,®T and the method for enforcing the same.8* 

For a consideration of the law governing ques¬ 
tions of limitations in actions on contracts, the C. 
J.S. title Limitations of Actions § 28, also 37 C.J. 
p 730 note 21-p 731 note 30, should be consulted. 
Whether the exemption laws constitute a phase of 
the remedy so as to bring it within the rules of this 
section is considered in the C.J.S. title Exemptions 
§ 2, also 25 C J. p 12 note 6S-p 14 note 89. 

For a discussion of whether the fact of agreement 
relates to the remedy see supra § 13. 


C0NTBACT8 


tty Ins. C!o. v. McCaffrey, 60 S.Ct. 
864, 281 U.S. 761, 74 LuEd. 1162. 
IS C.J. p 269 note 24. 

Place of perfonnanoe and enforce- 
ment same 

Contract to be wholly performed In 
another state Is governed as to rem¬ 
edies by law of state of performance. 
—^American Mat Liability Ins. Co. 
V. McCaffrey, C-CJLTex., 37 F.2d 870, 
affirming, D.C., McCaffrey v. Ameri¬ 
can Mut. LiablUty Ins. Co.. 82 F.2d 
791, and certiorari denied American 
Mut Liability Ins, Co. v. McCaffrey, 
50 S.Ct 354, 281 U.S. 751, 74 L.Ed. 
1162. 

78. Okl.—Greenville Nat Bank v. 
Ejvans-Snyder-Buel Co., 60 F. 249, 
9 Okl. 363. 

18 aj. p 269 note 26. 

See, however, a case where a for¬ 
eign statute forbidding actions on 
certain classes of contracts was held 
to have a binding force on the con¬ 
tract.—Camfranciue T. Burnell, Pa., 
4 F,CaANo.2,842. 1 Wash,C.a 840. 

77. N.y.— Buffalo Forge Co. v. Fi¬ 
delity & Casualty Co. of New York, 
266 N.T.S. 829, 142 Mlse. 647. 

78ii Ga.—Harmon v. Wlnrins, 172 S. 
E. 847—John Hancock Mut Life 
Ins. Co. V. Yates, 179 S.E. 239, 50 
GaA.pp. 713, affirmed-186 S.B. 268, 
182 Ga. 218, certiorari granted 57 
S.Ct 20, 299 U.S. 626, 81 L.Ed. 386, 
reversed on other grounds 67 S. 
Ct ;29, 299 U.S. 178, 81 LHd. 106, 
and reversed on other grounds 190 
8.E. 660, 184 Ga. 42, vacated 191 
S.E. 892, 55 GaA.pp. 771—Beck & 
Gregg Hardware Co. v. Southern 
Surety Co.. 162 S.E. 406, 44 Ga.App. 
616. 

NJ*.—Dennison v. Dennison, 180 A. 
468, 98 N.J.E< 1 . 280, affirmed 133 A. 
919, 99 NJJki. 883. 


WhetlLer remedy U at law or In 
eauity 

If, where a contract Is sought to 
be enforced, the remedy Is in eQulty, 
a suit in eauity must be brought al¬ 
though the remedy may be at law in 
the Jurisdiction where the contract 
was mada—Burchard v. Dunbar, 83 
Ill. 480, 26 Am.it 834—Halley v. Ball. 
66 HL 250. 

Whether Instrument Is ipeoialty 

(1) The remedy on a contract un¬ 

der seal and the uuastion whether a 
contract Is under seal are detetmlned 
by the lex fort—Le Roy v. Beard, 
N.Y.. 8 How., U.8.. 461, 12 L.Ed. 1161 
—^U. S. Bank v. Donnally, Va., 8 Pet, 
U.8., 361, 8 L.Ed. 974—18 CJ. P 260 
note 39. / 

(2) If an Instrument has a scrawl 
Instead of a seal, it must be treated 
as a simple conti^t and sued on as 
such In a Jurisdiction where a scrawl 
is not regarded as sufficient to cre¬ 
ate a specialty, whatever may be the 
lex loci contractus.—Bums Mortg. 
Co. V. Hardy, D.C.N.H., 19 F.Supp. 
827, affirmed, C.C.A., 94 F.2d'477— 
13 C.J. p 260 note 40. 

79l U.S,—Bums Mortg. Co., Inc. v. 
Hardy, supra. 

Mich.—Walton School of Commerce 
v. Stroud, 226 N.W. 883, 248 Mich. 
86 . 

Or.—McGirl v. Brewer, 286 P. 208, 
182 Or. 422, adhering to 280 P. 
608. 182 Or. 422. 

18 C.J. p 269 note 22 [a], p 260 note 
26. 

ea Ga.—Beck & Gregg Hardware 
Co. V. Southern Surety Co., 162 
S.E. 406, 44 Ga.App. 618. 

Ind.—Wilson v. Clark, 11 Ind, 886. 
La.—Lynch v. Postlethwalte, 7 Mart 
69, 12 Ajtn.D, 496. 

While sight of third person to! 
maintain an action on a contract for 
his benefit is in a sense remedial. It' 


depends on his substantive rights 
under the contract.—Lawrence Nat 
Bank v. Rice, C.C.A.Ean., 82 F.2d 
28. rehearing denied 83 F.2d 642— 
Federal Surety Co. v. Minneapolis 
Steel & Machinery Co., C.C.A,Mtan., 

17 F.2d 242. 

81. U.S.—U. S. Bank' v. Donnally, 
ya, 8 Pet 361, 8 L.Ed. 974. 

IS C.J. p 260 note 26. 

Sflttlemmt of pleadings 
Or.—McGirl v. Brewer, 286 P. 208, 
132 Or. 422, adhering to 280 P. 
608. 182 Or. 422. 

88. Ga—Harmon v. Wlgglna 172 S. 
B. 847—Beck & Gregg Hardware 
Co. V. Southern Surety Co., 162 BL 
E. 406, 44 QaApp. 618. 

Or—McGirl v. Brewer, 286 P. 208, 
132 Or. 422, adhering to 280 P. 
608, 182 Or. 422. 

18 aj. p 260 note 26. 

88. Ark.—Brotherhood of Railroad 
Trainmen v. Long, 58 S.W.2d 483, 
186 Ark. 320. 

84, - Mass.—^Hoadley v. Northern 

Transp, Co., 115 Maaa 304, 16 Am. 
R 106. 

85. Qa—Atlanta, etc., R. Co. v. 
Broome, 60 S.E. 866, 8 GaApp. 641. 

88. Ark.—Brotherhood of Railroad 
Trainmen v. Long, 68 S.W.2d 488, 
186 Ark. 820. 

Of.—McGirl V. Brewer, 286 P. 208, 
182 Or. 422, adhering to 280 P. 
608, 132 Or. 422. 

18 C.T. p 260 note 27. 

Compeienoy of witnesses Is gov¬ 
erned by laws of fomm, although 
constmction of foreign Insurance pol¬ 
icy is governed by foreign law.— 
Brotherhood of Railroad Trainmen 
V. Long. 68 S.W.2d 438, 186 Ark. 
820. 

87. W.Va—Wick v. Dawson, 24 S.B. 
687, 42 W.Va 48. 

88. W.Va—Wick v. Dawson, supra 
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CONTRACTS 


m. ErrEOT or obiaitoe nr law 


§ 22. In General 

Tho law in force at the time a contract l« entered 
Into governs the validity and conetructlon of such con¬ 
tract. 

Every contract is said to be made with reference 
to the law in force at the time of its making;*3 
hence the rule, as it is usually stated, that the va¬ 
lidity of an agreement depends on the state of the 
law at the time it was entered into.^o Similarly, a 
contract will be construed according to the law of 
the state, as interpreted by its courts, at the time 
the contract was made, and not in accordance with 
subsequent contrary decisions.®^ 

The organkation of a territory as a state will not 
affect rights under the existing contracts which are 
expressly saved.^^ 

§ 23. Agreement Illegal When Made but Aft¬ 
erward Legalized 

Generally, a contract Illegal when entered Into does 
not become valid by a change In the law making such 
contracts legal. 

If an agreement was illegal by statute, or on 


grounds of public policy, when made, it is not, ac¬ 
cording to the great weight of authority, rendered 
legal by repeal of the statute or by a subsequent 
change in public or legislative policy,^^ although a 
contract which provides for something known to the 
parties to be illegal at the time it was being done, 
in the event and only in the event of its becoming 
lawful, is good,94 unless the thing is of such a char¬ 
acter that its becoming lawful cannot be seriously 
contemplated.^® Further, where a person has re¬ 
ceived a benefit under an illegal contract, a promise 
by him to pay therefor, although made after the 
repeal of the statute which rendered the contract 
illegal, is not supported by a sufficient considera¬ 
tion.®® 

§ 24. Agreement Legal When Made but Aft¬ 
erward Prohibited 

Generally, a change In the law cannot make an 
agreement Illegal which was legal when made. Where 
there has been no performance, however, subsequent Il¬ 
legality will excuse performance. 

Because the validity of a contract is determined 
by the law in force at the time of its execution, see 


8». Cal—Hershey v. Cole, 20 P.2d 
m, 180 CaLApp. 683. 

Del.—Trader v. Jester, 1 A.2d 609. 
Fla.—City of Bradenton v, ruslllo. 
184 So. 284. . 

Okl.—Cunningham v. Oklahoma 

Wheat Growers' Ass’n, 260 P. 71, 
120 Okl. 19, citing Coipu Juria— 
Oklahoma Cotton Growers’ Ass'n 
V. Salyer, 243 P. 232, 286, 114 Okl. 
77, citing Oozinu Jnzls. 
a.C.—^Lewls v. Dunlap, 100 S.B. 170, 
112 S.C. 644. 

"Laws which suhsiat at the time 
. . . of making a contract enter 
Into and form a part of it, as if they 
were expressly referred or incorpo¬ 
rated in its terms; and this rule em¬ 
braces alike those which affect its 
validity, donatructlon, discharge, and 
enforcement"—Globe Slicing Ma¬ 
chine Co. V. Murphy, 168 A. 26, 28, 
161 Md. 667—^Brown v. Smart 14 A. 
468, 471, 17 A. 1101, 69 Md. 820, 

90. IlL—Belleville Advocate Print¬ 
ing Co. V. St. Clair County, 168 N. 
K 812, 314, 886 lU. 369, citing Ckir- 
pas Jtizls. 

md.—Bell v. Bush. 189 NJEL 181, 98 
mdA.pp. 308. 

Me.—Augusta Trust Co. v. Augusta, 
H. & G. R. Co., 187 A, 1. 

Neb.—^Vonburg v. Farmers Irr. Dlst. 
270 N.W. 836, 838, 132 Neb. 12, 
citing Corpus Juris—^Fenton v. Tri- 
State Land Co.. 181 N.W. 1088, 89 
Neb. 479. 

NJS.—Smith V. Smith. 186 A. 26. 82 
N.H. 899. 


Pa.—Thomas v. Overfleld Tp., 177 A. 
806, 318 Pa. 24. 

Wla.—Sheffleld-KIng Milling Co. v. 

Jacobs, 176 N.W. 796, 170 Wls. 389. 
13 C.J. p 261 note 44. 

91. U.S.—Mercantile Trust & Depos¬ 
it Co. V. Columbus, C.C.Ga, 161 
F. 186, revereed ’on other grounds 
31 S.Ct 106, 218 n.S. 646, 54 LJld. 
1198. 

Ill.—Belleville Advocate Printing Co. 
V. St Clair County, 168 N.E. 312, 
314, 336 IlL 369, citing Corpus Ju. 
xls. 

Coutraot obligatlous are determin¬ 
ed by law in effect at time contract 
was made.—Islais Co. v. Matheson, 
46 P.2d 326, 3 CaL2d 667, followed 
in 46 P.2d 332, first case, 3 Cal.2d 
762, and 46 P.2d' 833, second case, 
8 Cal.2d 763, and 46 P.2d 888, first 
case, 8 Cal.2d 764. 

92. Okl.—Turner v. Trial, 103 P. 676, 
24 Okl. 135. 

Where a mliior exsouted s note in 

mdlan Territory before statehood, 
Mansfield DlgJU'k. 6 3384, in force in 
such territory when the contract was 
made, fixed the rights of the parties. 
—^Barnes v. American Soda Fountain 
Co., 121 P. 260, 82 Okl. 81. 

93. Me.—Augusta Trust Co. v. Au¬ 
gusta, H. & G. B. Co., 187 A. 1, 7. 
184 Me. 814, quoting Corpus Juris. 

OkL—Oklahoma Cotton Growers’ 
Ass’n y. Salyer. 248 P. 232. 286. lU 
OkL 77. citing Corpus Juris. 

18 aj. p 261 note 47. 
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See, however, a case in which the 
court said: "Contracts which are 
illegal only because of place or time 
of their making may be later adopted 
at places or times when or where 
they are not unlawful. . . - The 
authorities are quite uniform in hold¬ 
ing that the mere act of performing 
in accordance with the terms of the 
original offer or executory contract 
may amount, in Itself, to a lawful 
contract Stated another way, It does 
not impair the validity of a sale 
when made that the prior contract to 
make It was illegal. This is so be¬ 
cause the sale or executed contract 
may legally stand on its own feet 
Independent of the prior executory 
contract—^Bobbins v. Pacific Eastern 
Corporation, CaL, 65 P.2d 42, 61. 

In Mew York it has been held that 
the repeal of an act which made a 
contract illegal on the ground of 
public policy repeals also the con¬ 
sequences of the act, even as to con¬ 
tracts entered into while it was In 
force.—Curtis v. Leavitt, 16 N.T. 9 
—18 aj, p 261 note 47 [a]. 

94. Eng.—^Taylor v.. Chichester, etc., 
B. Co., L. B. 4 H.L. 628, 22 E-B-C 
42. 

13 C.J. p 261 note 48. 

95* Pollock Contracts p 848. 

93. Mich.—Ludlow v. Hardy, 88 
Mich. 690. 

N.a—Puckett V. Alexander. 8 Gw 
767, 102 N.a 96,-8 L.B.A. 4*. ' ' ' 
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§ 24 

supra § 22, a change in the law cannot make an 
agreement illegal which was legal when it was 
made,^'^ although it may be rendered unenforce- 
able.98 Therefore, where an agreement is legal 
when entered into, and is afterward made illegal 
by statute, acts done under it while it remained le¬ 
gal are'legal and a contract that is valid when 

made is not affected by a change in the public pol¬ 
icy of the state.^ An agreement made after the 
passage of a prohibiting statute, but before the act 
went into effect, is not affected by it.^ 

It has been said, however, that the rule that the 
validity of a contract is determined by the law in 
force at the time it was entered into, is subject to 
any limitations subsequently imposed under the po¬ 
lice power of the state,® and to any constitutional 


legislation enacted by the congress in the exercise 
of the powers conferred on it, if announcing a pub¬ 
lic policy,^ and that the foregoing rule does not 
apply to executory contracts.^ Thus, it has been 
held that, notwithstanding a contract is legal when 
made, if legislation subsequently prohibits such a 
contract or its performance, performance after such 
statute becomes effective is illegal and neither par¬ 
ty can recover for a breach of the contract.* 

That subsequent illegality constitutes a discharge 
of a contract yet to be performed is considered in 
§ 467 infra. See the C.J.S. title Constitutional Law 
§§ 274-413, also 12 C.J. p 987 note 35-p 1084 note 
33, for a discussion of the constitutional restrictions 
on the impairment of a contract. 


IV. PABTIES AKD SUBJEOT-MATTER 


§ 25. Parties 

One not a party to a contract may, by performing Its 
terms and receiving its benefits as a successor to a party 
thereto, become bound to the other party. 

One who- succeeds to a party to a contract not 
binding on the successors of the parties thereto be¬ 
comes bound to the other party as on an implied 
contract by performing his predecessor’s part of 
the original contract and receiving the benefit there- 


of.7 

§ 26. -Two or More Parties Essential 

At least two parties are essential to a contract. 

Since a person cannot enter into an agreement 
with himself, nor maintain an action against him¬ 
self,- it follows that two or more parties are essen¬ 
tial to every contract. One cannot enter into a con¬ 
tract with himself, or with himself and others,® 


87. WIs.—Sheffleld-Klns Milling Co. 
V. Jacobs, 176 N.W. 796, 170 Wls. 
389. 

18 CJ. p 261 note 61. 

88. U.S.—Philadelphia, B. & W. R. 
Co. V. Schubert. D.C., 32 S.Ct 689, 
224 U.S. 608, 66 L.Ed. 911—Louis¬ 
ville & N. R. R. Co. V. Mottley, Ky., 
31 S.Ct 266, 219 U.S. 467, 66 L.Ed. 
297, 34 L.RJL,N.S, 67L 

99 .. Ga.—Bennett v. Woolfolk, 16 Ga. 
-213. 

Mlsa—Bradford v. Jenkins, 41 Miss. 
828. 

JJ-tomatlvs act baoomuig nnlawful 
Under a statute providing that If 
one of the alternative acts required 
by a contract becomes unlawful the 
obligation Is to be Interpreted as 
though the other stood alone; hence 
where contract • gave telegraph com¬ 
pany right of way over plaintiff's 
land in consideration of telegraph 
privileges to amount of one thousand 
five hundred dollars, etc., on failure 
of company to deliver franks when 
requited, after laws prohibited is¬ 
suance of franks except for cash, 
contract became one to pay sum of 
money designated: and plaintiff, 
who granted telegraph company right 
of way for one thousand five hundred 
dollars in. telegraph privileges, per¬ 
formance having become Illegal by 


legislation prohibiting franks, has a 
cause of action to recover difference 
between value of franks actually re¬ 
ceived and amount contracted for.— 
Irvine v. Postal Telegraph-Cable Co., 
178 P. 487, 37 Cal.App. 60. 

Bxoeptlon to pazi d^Uoto mle 
Rule that, where parties to Illegal 
contract are In pari delicto, there 
can he no recovery for value of prop¬ 
erty transferred, does not apply 
where contract, when made, was le¬ 
gal, but has become unlawful In part 
by subsequent legislation.—^Irvine v. 
Postal Telegraph-Cable Co., supra. 

L Cal.—Stephens v. Southern Pac. 
R. Co., 41' P. 783, 109 Cal. 86, 50 
Am.S.R. 17, 29 L.R.A. 751. 

8. Ala.—Armstrong v. Bufford, 61 
A1& 410. 

3L Neb.—^Vonburg v. Farmers Irr. 
DIsL, 270 N.W. 836, 182 Neb. 12— 
Fenton v. Trl-State Land Co., 131 
N.W. 1088, 89 Neb. 479. 

4. N.T.—Companla De Inversiones 
Intemacionales v. Industrial Mort¬ 
gage Bank of Finland, 198 N.B. 
617, 618, 289 N.T. 22, 101 A.L.R. 
1818, affirming 280 N.Y.S. 774, 244 
App.Dlv. 778, and certiorari denied 
66 S.CL 443, 297 U.S. 706, 80 L.Ed. 
993, and amended 199 N.E. 691, 269 
N.T. 602. 


“True It Is that the applicable sub¬ 
stantive law Is that existing at the 
time the contract Is entered into, but 
where a constitutional law has been 
enacted subsequently, such law, if 
announcing a public policy and In¬ 
tended to apply by the Congress, Is 
also applicable to the contract”— 
Companla De Inversiones Intema¬ 
cionales V. Industrial Mortgage Bank 
of Finland, supra. 

6. Ohio.—Massillon Savings & Loan 
Co. V. Imperial Finance Co., 161 N. 
E. 645, 114 Ohio St 523. 

& Ohio.—Massillon Savings ft Loan 
Co. V. Imperial Finance Co., supra. 

7 . U.S.—Zanes v. Lehigh Valley 
Transit Co., D.C.Pa., 41 F.2d 652, 
on reargument withdrawing 87 F. 
2d 381, and affirmed, C.C.A., Lehigh 
Valley Transit Co. v. Zanes, 46 E. 
2d 848, certiorari denied 62 S.Ct 

- 8, 284 U.S. 619, 76 L.Ed. 528. 

8. Ark.—Smith v. Kirkpatrick Fi¬ 
nance Co.. 28 S.W.2d 1050, 181 Ark. 
1031. 

Ind.—Groub v. Bllsh, 158 N.B. 896, 
88 Ind.App. 809—Groub v. Bllsh, 
162 N.E. 609, 88 lnd.App. 309. 

Mo.—People’s Bank of Butler v. Al¬ 
len, 126 S.W.2d 829, 881. quoting 
Ootpu Juris—Robertson v. Van- 
dalla Trust Co.. App., 66 S.W.2d 
198, 198, citing Coxpng luds. 
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even though he acts in different capacities.® It is 
not necessary, however, that both parties shall be 
ascertained or in existence at the time the offer is 
made, if the offer is accepted by one who is within 
its terms.l® 

§ 27. -Capacity to Contract 

Parties to the contract must have capacity to con> 
tract. A railroad may have capacity to contract for 
construction and maintenance. 

To render a contract binding the parties must 
have the capacity to contract.ii The question of 
mental capacity to consent to a contract is treated 
infra § 133, and it is sufficient to say here that, 
as general rule, a contract will not be set aside for 
incapacity of a party, if he was competent to make 
‘the particular contract, if it is not illegal, and there 
was no fraud or concealment and no advantage tak- 
en.i2 It has been held that a contract entered into 
by a person without power to contract cannot be 
ratified,^* and that incapacity to contract cannot be 
removed by estoppel.!^ 

Railroads. A railroad company having author¬ 
ity to construct a railroad and having acquired 
its right of way^® may contract with another 
person for the construction of the road or a por¬ 
tion thereof,or for the making of subsequent 


§ 28 

repairs,^'^ and may do so without retaining any 
right of supervision or control over the contrac¬ 
tor as to the manner of doing the work;!® and per¬ 
sons dealing with independent contractors are bound 
at their peril to know the capacity in which the lat¬ 
ter are acting and their relations with the railroad 
company.!* a. railroad company has no right to 
enter into a contract to aid in the construction of 
the road of another company in another state.®® A 
construction contract, although made with one as¬ 
suming to represent the railroad company, but with¬ 
out proper authority for making such contract, may 
become binding on the railroad company by subse¬ 
quent ratification,®! and the railroad company may 
be liable on a contract which is ultra vires where 
it has been fully performed in good faith by the 
other party and the railroad company has had the 
full benefit of the performance of the contract.*® 
So, also, where a construction contract is set aside 
in equity as ultra vires, the company may be re¬ 
quired to account for the benefits which it has re¬ 
ceived from a part performance.®* 

§ 28. -Designation and Certainty 

Parties to the contract must be properly Identified. 

It is necessary to the validity of a written con¬ 
tract that the contracting parties be described,®^ 


Mont.—Gordon Campbell Petroleum 
Co. V. Gordon Campbell-Kevin Syn¬ 
dicate, 242 F. 540, 76 Mont. 261. 
N.T.—Persky v. Bank of America 
NaL Aes’n, 186 N.H. 77, 261 N.T. 
212, reversing 256 N.T.S. 672, 285 
App.Div. 146. 

S.C—Appeal of Atlantic Nat Bank, 
184 S.E. 895, 396, 136 S.C. 312, cit¬ 
ing Ck)rpas Joxla. 

18 C.J. p 262 note 69. 

9. Kan.—Sinclair Heflnlng Co. v. 
Long,. 82 P.2d 464, 474, 139 Kan. 
682, quoting Corpus JUrls. 

Ohio.—In re State Exchange Bank of 
Stryker, 159 N.E. 839, 26 Ohio App. 
142. 

18 C.J. p 262 note 60. 

Bffeot oa other parties 
'That one of the vendors of land 
sold to subscrlbere to a trust agree¬ 
ment was one of the subscribers amd 
known to other subscribers as such 
does not relieve other subscribers 
from their obligation under sale con¬ 
tract—Welling V. Croslaad, 128 S.B. 
776, 129 S.C. 127. 

1(L Ga.—Todd V. German-Ameiican 
Ina Co., 69 S.E. 94, 2 Ga.App. 789. 

IL Ark.—^Leep v. St Louis, etc., R. 
Co., 26 S.W. 76, 58 Ark. 407, 41 Am. 
S.R. 109, 28 L.aA. 264, appeal dis¬ 
missed 16 S.Ct 1142, 159 U.S. 267, 
40 L.Ed. 142. 

13 C.J. p 262 note 61 


Testamentary and oontraotliiff ca¬ 
pacity 

Incapacity to contract may coexist 
with a capacity to make a will; the 
standard of Intelligence required to 
constitute mental capacity to make a 
will and that required to make a con¬ 
tract are not the same.—^Watkins v. 
Stulb & Vorhauer, 98 S.E. 94, 23 Ga. 
App. 181—13 C.J. p 262 note 62 [a]. 
Implied oontraet within role 
Where a party is Incompetent to 
make an express contract, such In- 
competency Is equally fatal to any 
theory of an implied contract— 
Curved Electrotype Plate Co. of N. 
T. V. United States, 60 CtCl, 268. 

12. Fla.—Gabel v. Simmons, 129 So. 

■ 777, 100 Fla. 626—Sommers v. 

Apalachicola Northern R. Co., 96 
So. 161, 86 Fla. 9. 

Mich.—^In re Meredith'Si Estate, 266 
N.W. 861, 276 Mich. 278, 104 A.L.R. 
348. 

Miss.—^Hartford Fire Ins. Co. v. Wil¬ 
liams, 116 So. 199, 149 Miss. 123. 
Mo.—Kaleb v. Modem Woodmen of 
America, App., 64 P.2d 605, 607, 
citing Corpus Juris. 

13 C.J. p 262 note 65. 

13. U.S.-^ranzow v. Vlllaffe of 
Lyons, C.C.A.I11., 89 F.2d 83. 

Ratlflcation, waiver, and estoppel as 
to an Illegal contract see supra {{ 
279-281 


14L N.H.—Adams v. Adams, 113 A. 
279, 80 N.H. 80. 

16. Tex.—Cunningham v. Interna¬ 
tional R. Co., 61 Tex. 603, 32 Am. 
R. 632. 

9 C.J. p 900 note 47. 

16L Ark.—Bt. Louis, etc., R. Co. v. 

Clark, 119 S.W. 826, 90 Ark. 604. 

9 C.J. p 900 note 48. 

17. Va—Bibb v. Norfolk, etc., R. 
Co.. 14 S.B. 163, 87 Va 711. 

18. Neb.—Hltte v. Republican Val¬ 
ley R. Co., 28 N.W. 284, 19 Neb. 
620.’ 

9 C.J. p 900 note 60. 

13. Iowa—Blandlng v. Davenport, 
etc., R. Co.. 65 N.W. 81, 88 Iowa 
225. 

9 CJ. p 900 note 51. 

aa Conn.—Bostwlck v. Chapman, 24 
A. 82, 60 CTonn. 563. 

SI. N.T.—Cunningh|Lm v. Massena 
Springs, etc., R. Co., 18 N.T.S. 600, 
63 Hun 439, afllrmed 33 N.E. 1082, 
138 N.T. 614. 

9 C.J. p 901 note 63. 
as. N.T.—Cunningham v. Massena 
Sprlnga etc., R. Co., supra 
9 C.J. p 901 note 64. 

83. U.S.—New Castle Northern R,' 
Co. V. Simpson, C.C.Fa, 28 F. 214. 
M. Mass.—North Packing, .eta, Cpr 
V. Lynch, 81 NJl 891. 196 Maas. 
204. 
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and the rules of certainty applicable to other essen- «ubject matter may by atipufatfon affect the con- 
tials of the contract, dishussed infra § 36, are ap- 

plicable to the specification and determinability of All things that are not forbidden by law may le- 
the parties thereto.25 It is of the essence o-f a con- gaily become the subject of, or the motive for, con¬ 

tractual obligation that it be due to some particular tracts.^® The subject matter of contracts may in- 
person as distinguished from the general public,2® dude future rights and liabilities,^® property not 

and a promise by an indefinite and unidentified in esse,3® a pending cause of action or a judgment 

number of persons to do a particular thing jointly regularly entered by a court,®i goods which may be 
cannot be enforced, as the promisee will not be per- defective,or the removal of a sunken vessel.®* 

raitted to proceed against selected persons to com- A liability originating by statute may acquire an 

pel them to do by themselves what they have only independent existence by contract.*^ Existence of 

promised to assist others in doing.*7 ' the contract may be conditioned on the continued 

» existence of the subject matter of the contract®*^ 

§29. Nature, Existence, and Condition of Where the subject matter of the contract'is proper- 

Subject-Matter ty, sole ownership of it by one of the contracting 

Anything f,rbUd.n by law b. th. .ubl«. “7 

of a contract, and the existence or mode of existence of Of the contract** . 

V. AGREEMENT OR MUTTTAL ASSENT 

A. NECESSITY AND ESSENTIALS OE AGREEMENT IN GENERAL 

is, as distinguished from quasi or constructive con¬ 
tracts, in the absence of the element “of agreement, 
or of mutual assent of the parties.*"^ If this assent 
is wanting on the part of one who signs a contract, 


§ 30. Necessity of Assent 

Aareement or mutual aeeent 1« esaentlal to a con¬ 
tract. 

There can be no contract in the true sense, that 


aSi W.Va.—Virginian Export Coal 
Co. V. Rowland Land Co., 131 S.E. 

. 2^8, 262. 100 W.Va. 559, citing Oox- 
pu Joxla. 

.18 C.J. p 262 note 71. 
aSL La.—^Lagrone v. Kansas City 
Southern Ry. Co., 102 So. 669, 167 
La. 669. 

vn. TJ.S.—Clark v. Great Northern 
R. Co., CC-Wash., 81 P. 282. 

18 C.J. p 262 note 72. 

TT.S.—Tohln V. Insurance Agency 
Co., C.C.A.MO., 80 F.2d 241. 

La.—^Lewla v. Liberty Industrial 
' Life Ins. Co., 170 So. 4, 186 La. 
689, 107 A.L.R. 286, annulling, 
App., 166 So. 143. 

29. Iowa.—Yande Stouwe v. Bank¬ 
ers* Life Co.. 254 N.W. 790, ?18 
Iowa 1182. 

Bxlstenoe of bona fide dispute is 

not necessary to sustain contract 
canceling future rights and Uahlll- 
tles.—Vande Stouwe v. Bankers’ Life 
C^., supra. 

30. Neb.—Brans v. Hutchinson. 260! 
N.W. 198, 128 Neb. 698. 

Disabilities or UmUatloiui which 

Inhere In. or are of essence of, con¬ 
tracts which pertain to property not 
in esse are In no xnanner removed or 
iremedied by legislation, sole purpose 
of which Is to charge third persons 
with constructive knowledge or no¬ 
tice of existence of such wntracts 
on compliance with provisions of 


such legislation.—^Branz y. Hutchin¬ 
son, supra. 

31. Tex.—Coffman v. Meeks, Ctv. 

App., 119 S.W.2a 96. 

3L Mass.—^American Historical Soc. 
v. Storer, 122 N.E. 892, 232 Mass. 
872. 

33. Wash.—North Pacific Sea Prod'- 
ucts Co. y. Nleder & Marcus, 241 P. 
682, 187 Wash. 86. 

34k U.S.—Schram v. Smith, C.C.A. 
Aria, 97 P.2d 662. 

35k OkL—Central Commercial (Ml 
Co. V. Indian Territory Illuminat¬ 
ing OU Co^ 41 P.2d 683, 171 OkL 
80. 

36. Tex.—Franklin Fire Ins. Co. v. 
Shadld. Com.App., 68 S.W.2d 1030. 
modifying, CivJVpp., 46 S.W.2d 769i. 

37. U.S.—Mutual Life Ins. Co. of 
New York v. Young’s Adm’rs, CSal., 
23 Wall 86, lOT, 23 L.Ed. 162— 
Netherlands American Steam Nav. 
Co. V. Wagner, aC.A.N.Y., 12 F.2d 
640, certiorari denied Wagner v. 
Netherlands American Steam Nav. 
Co., 47 S.Ct 287, 273 U.S. 726y 71 
L.Ed. 860. 

CaX—McCUntock v. Robinson, 64 P. 
2d 749, 18 CaLApp.2d 677—Tyner v. 
Axt, 298 P. 687. 118 CaLApp. 408— 
Webster v. Parra, 287 P. 804, 72 
CalApp. 689. 

Fla,—Webster Lumber Co. v. Lln- 
j coin, 115 So. 498, 94 Fla. 1097. 
HL—People ex reL Nelson v. Peo- 
I pie’s Bank & Trust Co. of Rock- 
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tmi, 1ST NX $83, 883 IIL 4T3, 

. afiBrnstlng 268 Xll.App. 89—Bladel v. 

Ckrroll, 167 N.R 790, 886 Ill. 168. 
Iowa.—^Krutfllnger v. School Tp. of 
Liberty In Lucas County, 267 N.W.' 
797, 219 Iowa 291—O'Brien v. Fltz- 
hugh, 216 N.W. 944, 204 I(^a 787. 
Ey.—Stege v. Stege's Trustee, 86 S. 
WJd 834, 287 Ky. 197—King y. 
Ohio Valley Fire ft Marine In& Co, 
280 SLW. 127, 232 Ky. 770 l 
L a.—Jones y. Jaztesy 101 So. 116, 166 
La. 716k 

Mo.—Evans t. People's Bank of 
Meadville, 6 S.W.2d 666, 222 Mo. 
A-vp. 890—Seayy ft Flarshelm 

Brokerage Co. v. Monarch Peanut 
Co., App., 241 SLW. 648. 

Mont.—Sunburst Oil ft .Gas Co. t. 

NevUle, 267 P. 1016. 79 Mont 650. 
NJ.—Service Fuel Oil Oo v. Hobo^ 
ken Bank for Savings, 191 A. 661, 
118 NJ.Law 61- 

N.Y.—Lally v. ClxiBien, 159 N.K 728, 
247 'N.Y. 68. reversing 221 KY.U 
' 279, 220 AppJMv. 258, which was 
affirmed on reargument in 222 N.Y. 
S. 678, 221 App.IMv. 761, neargu- 
ment denied 161 N.E. 188, 247 N.Y. 
676—(hredlt Alliance Corporation 
V. Sheridan Theater Go., 149 N.E. 
887. 241 N.Y. 216, reversing 206 
N.Y.S. 389. 21ft App-BLv. 699, which 
reversed 202 N.Y.S. 217, 121 Mlsc. 
666—Walton Water Co. v. Village 
of Walton, 2ft8 N.YB, 843, 207 Appk 
Dly. 708, affirming 208 N.Y.S. 888. 
122 Mlsc. 294, and reversed on 
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CONTRACTS 
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his act has no more efficacy than if it had been done 
under duress or by a person of unsound mind.^* 
A grumbling assent may be sufficient so long as it 
stops short of an actual expression of dissatisfac¬ 
tion with the terms.*® .One may refuse to enter in¬ 
to contractual relations with another regardless of 
his motive for so refusing,^® and he cannot be com¬ 
pelled to contract without consent^i 


§ 31. Common Intention 

A common Intention, a meeting of the minds, on all 
the terms thereof, Is essential to an agreement; and 
no portion of the terms may be left unsettled. 

In order that there may be an agreement, the 
parties must have a distinct intention common to 
both and without doubt or differdice.^2 Until all 
understand alike, there can be no assent, and, there¬ 
fore, no contract.^* Both parties must assent to 
the same thing in the same sense,^* and their minds 


other grounds 14S N.E. 786, 288 N. 
T. 46, reargument denied 144 N.EL 
889. 238 N.T. 665—Cronk; v. Mills- 
paugh, 2S3 N.Y.5. 646, 184 Misc. 87, 
affirmed 235 N.T.S. 790, 2^7 App. 
DIv. 644. 

N.C.—Cheek v. Southern Ry. Co., 198 
S.B. 626, 214 N.C. 162—Croom v. 
Goldsboro Lumber Co., 108 S.E. 
736, 182 N.C. 217. 

OkL-nJ. R Klein Iron & Foundry 
Co. v. Midland Steel & Equipment 
Co., 88 P.2d 167, 183 Okl. 487— 
Ward v. Archer, 62 P.2d 768—^Hart- 
Parr Co. V. Brockrelde, 188 P. 113, 
77 Okl. 277. 

Pa.—Rlsamiller v. Evangelical Luth¬ 
eran Congregation, St Peters, 
Plainfield Tp., Northampton Coun¬ 
ty, 110 A. 740, 268 Pa. 41. 

Tex.—Austin v. Strong, 1 S.W;.2d 872, 
117 Tex. 268, 79 A,L.R 1628, re¬ 
hearing denied 3 S.W.2d 426, 117 
Tex. 263, 79 A.L.R. 1628—J, I. 
Case Threshing Mach. Co. v. 
Howth, 293 S.W. 800, 116 Tex. 484, 
denying error Howth v. J. I. Case 
Threshing Mach. Co., Civ.App., 280 

5. W. 288—De Lange v. Ogden, Civ. 
App., 106 S.W.2d 385, error dis¬ 
missed—Dunn V, Texas Coca-Cola 
Bottling Co., CIvAlPP., 84 S.W.2d 
646, error dlsmlsBed—Langever v. 
Doyle, CivApp., 44 S.W.2d 1060, 
error dismissed. 

Ya.—Harris v. Citizens Bank & Trust 
Co., 200 S.E. 652. 

Wash.—Bair, v. • Spokane Sav. Bank, 
68 P.2d 819, 828, 186 Wash. 884, 
citing Coxpns JozIb. 

Wla—Nolte-Plint Inc., v. Water- 
Wlsconsln Co., 276 N.W. 297. 
Wyo.—Llngle Water Users’ Aaa'n v. 
Occidental BuildingLoan Ass'n, 
297 P. 886, 43 Wyo. 41. 

13 C.J. p 263 note 74, p 803 notes 

6, 7. . * 

■^zesslon of Msent Msentlal 

Expression of mutual assent to all 
essential terms, not meeting of 
minds, is operation that completes 
contract, without which contract 
cannot exist—New England Mut 
Life Ins. Co. v. Mannhelmer Realty 
Co., 247 N.W. 808, 188 Minn. 611. 

Oontzact oonsummatad by seilM 
of IndependeiLt aots is tentative un¬ 
til final assent which ylvlfles entire 
transaction.—Gordon v. Curtis Bros. 


A. D. Moodle House-Moving Co., 248 
P. 168, 119 Or. 66. 

Here expression of opinion, 'in re¬ 
sponse to a question as to time when 
services would be performed, does 
not constitute a contract—Shablow 
V. Bloomfield, 175 N.Y.S. 866. 

Where exception to rule is olalM- 
ed, general rule Is that one claiming 
benefit of exception must be able to 
show that exception should be znada 
—^Llngle Water Users' Ass'n v. Oc¬ 
cidental Building & X^an Ass'n, 297 
P. 386, 43 Wyo. 41. 

38. Mo.—Girad v. St Louis Car- 
Wheel Co., 27 S.W. 648, 128 Mo. 
868, 45 Am.S.R 556, 26 L.RA. 614. 
13 C.J. p 263 note 76. 

38. Mich.—Johnson v. Federal Un¬ 
ion Surety Co., 168 N.W. 788, 187 
Mich. 484. 

4a MasR—H. D. Watts Co. v. 
American Bond & Mortgage Co., 
166 N.B, 713, 267 Mass. 641, 84 A.L. 
R. 12. 

41. Cal—Sacramento Box ft Lum¬ 
ber Co. y. Rosenberg Bros, ft Co., 
292 P. 146, 109 Cal.App. 66. 

HL—People ex rel. Nelson v. Peo¬ 
ple’s Bank ft Trust Co. of Rock¬ 
ford, 187 N.R 622, 363 HI 479, af¬ 
firming 268 Ill.App. 39. 

40. Ark.—Dodson v. Wade, 101 S.W. 
2d 182, 186, 198 Ark. 634, quoting 
Corpus JlirlB. 

CaL—Blake v. Mosher, App., 64 P.2d 
492, 494, quoting Corpus Juris. 
Fla.—Webster Lumber Co. v. Lin¬ 
coln, 116 So. 498, 602, 94 Fla. 1097, 
citing Corpus Juris. 

La.—^Boisseau v. Yallon ft Jordano, 
141 So. 38, 174 La. 492. 

Mo.—Huttlg V. Brennan, 41 S.W.2d 
1064, 1062, 328 Mo. 471, quoting 
Corpus Juris—Dobbins v. City 
Bond ft Mortgage Co., App., 116 S. 
w!2d 200, 202, quoting Corpus Jur 
rls—Reynolds v. South Side Nat. 
Co., App., 64 S.W.2d 297, 800, 
quoting CorptLS JoriB. 

N.J.—P. Ballantine & Sons v. Gulka, 
186 A. 722, 117 N.J.Law 84. 

N.Y.—Moser v, York Cloak ft Suit 
Co., 188 N.Y.S. 27, 112 Misc. 480. 
N.C.—Belk’s Department Store of 
New Bern, N. C., v. George Wash¬ 
ington Fire Ins. Co., 180 S.E. 63, 
208 N.a 267. 

Okl.—Empire Pipe Line Co. v. Spears, 
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46 P.2d 1092, 1096, 172 Okl. 644, 
citing Corpus Juris. 

Utah.—Hargreaves v. Burton, 206 P. 
262, 266, 59 Utah 576, citing Coil 
pus Juris. 

13 C.J. p 263 note 78. 

43. Fla.—Webster Lumber Co. V, 
Lincoln, 116 So.’ 498, 602, 94 Fla. 
1097. citing Corpus Juris. 

La.—^Dunn v. Spiro, 153 So. 316, 818, 
quoting Corpus Juris. 

Me.—Allen v. Rockland Wholesale 
Grocery Co., 122 A. 414, 123 Me. 
184. 

Mo.—Dobbins v. City Bond ft Mort- 
, gage Co., App., 116 S.W.2d 200, 202, 
quoting Corpus Juris. 

Tex.—Rips V. Drelbrodt, ClvApp„ 
110 S.W.2d 971, error dismissed. 

18 C.J. p 264 note 79. 

4ft. U.S.—^American Lumber & Mfg. 
Co. v. Atlantic Mill ft Lumber Co., 
C.C.A.Pa., 290 F. 632. 

Ark.—J. I. Case Threshing Mach. Co. 

V. Southwestern Yeneer Co., 206 S. 

W. 978, 136 Ark. 607. 

Cal.—Dillingham v. Dahlgren, 198 P. 

832, 62 Cal.App. 822. 

Fla.—^Webster Lumber Co. v. Lin¬ 
coln, 116 So. 498, 602, 94 Fla. 1097, 
citing Corpus Juris. 

Go.—Guggenhelmer ft Co. v. White¬ 
hurst, 101 S.E. 774, 24 OftApp. 660 
—^Pennsylv^la Fire Ins. Co. v. 
Sorrells, 98 S.E. 368, 23 Ga.App. 
898. 

Ind.—Corydon Milling Co. v. Nobles- 
vUle Milling Co., 122 N.B. 362, 69 
Ind App. 491. 

Mo.—Huttlg V. Brennan, 41 S.W.2d 
1064, 328 Mo. 471—Dobbins v. City 
Bond & Mortgage Co., App., 116 
S.W.2d 200, 202, quoting Oozims 
Juris. 

Mont—Koemer v. Northern Pac. Ry. 

Co., 186 P. 837, 66 Mont 611. 

N.Y.—Singer v. ICarron, 294 N.Y.S. 
566, 162 Misc. 809. 

N.C.—Belk’s Department Store of 
New Bern, N.C., v. George Washing¬ 
ton Fire Ins. Co., 180 S.E. 68, 208 N. 
C. 267—Davenport v. Pennsylvania 
Fire Ins. Co., 177 S.E. 187, 207 N. 
C. 861—Dodds V. St Louis Uulon 
Trust Co., 170 S.H. 652, 206, N.Q. 
153—Garrison v. McGlmpsey^ .122 
S.B. 764, 187 N.a 7 OO- 7 N. ft W. 
Overall Co. v. Holmes, 119 S.E. 

186 N.a 428—Croom Y. Goldsbpro 
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If any portion of | tlie proposed tenns is not settled, or no mode is 


must meet as to all the terms.^^ 

Lumber Co.. 108 S.E. 735, 737. 182 
N.C. 217, citlnsr Corpus Juris. 

Okl.—Bartholomew v. Clausen, 72 P. 
2d 718, 721, 181 Okl. 88, citing Cor¬ 
pus Juris—Smalley v. Bond, 218 
P. 518, 92 Okl. 178. 

B.C.—Shealy v. Fowler, 188 S.B. 499, 
182 S.C. 81. 

Tex.—Platow, Riley & Co. v. Roy 
Campbell Co., ComApp., 280 S.W. 

, 617, reversing, Civ.App., 270 S.W. 
888—^De liange v. Ogden, Civ.App., 
106 S.W.2d 386, error dismissed— 
Holloway V. Wheeler, Civ.App., 261 
S.W. 467, 470, citing Corpus Juris, 
and reversed on other grounds 
Wheeler v. Holloway, Com.App., 
276 S.W. 663—Southern Wire St 
Iron Co. V. Thomas, ClvApp., 256 
S.W. 607—Texas Pac. Coal & Oil 
Co. v. -Harris, ClvApp., 230 S.W. 
237, dismissed for want of Juris- 
. diction. 

Wash.—Strange & Co. v. Puget Sound 
Machinery Depot 28 P.2d IIL 176 
Wash. 90. 

13 C.J. p 264 note 80. 

fllmultaaeous assent 

Although parties* minds musit 
meet assent of both need not be giv¬ 
en at same instant—Gtordon v. Cur¬ 
tis B3POS. A. D. Moodle House-Mov¬ 
ing Co., 248 P. 158, 119 Or. 55. 

45k U.S.—Arcadia Mills v. Bankers' 
Trust Co., C.aA.S,a, 68 P.2d 823— 
Motter v. Patterson, C.C,A.Kan., 68 
F.2d 252, affirming, D.C„ Patterson 
V. Motter, 55 F.2d 692—^Plummer 
V. Pennsylvania R. Co., C.C.A.m., 
87 P.2d 874, affirming, D.C., 81 F. 
2d 123—Axelrod v. Osage Oil & 
Refining Co., C.C.A.OkL, 29 F.2d 
712—Schwartz v. Inspiration Gold 
Mining Co., D.C.Mont, 16 F.Supp. 
1030—^Westlnghouse Electric & 
Mfg. Co. V. Binghamton Ry. Co., 
D.C.N.T., 256 F. 378, appeal dis¬ 
missed 267 F. 726, 169 C.C.A. 14. 
Ala.—McCormick v. Tisaler, 183 So. 
22, 222 Ala. 422—Southern Ry. Co. 
V. Birmingham Rail & Locomotive 
Co., 98 So. 727, 210 Ala. 540—C. W. 
Cochran Lumber Co. v. Paterson & 
Edey Lumber Co., 80 So. 448, 202 
■ Ala. 366—McCormack Bros. Motor 
Car Co. V. Martin, 106 So. 697, 21 
Ala.App. 50, certiorari denied Ex 
parte McCormack Bros. Motor Car 
Co.. 105 So. 698, 213 Ala. 549. 

Ark.—^Dodson v. Wade, 101 S.W.2d 
182—Southern Cotton Oil Co. v. 
Frauenthal, 224 S.W. 730, 145 Ark. 
894. 

Cal.—^Rofflnella v. Rofflnella, 218 P. 
897, 191 Cal. 763—Sleek v. Hall, 
84 F.2d 844, 139 CaLApp. 279—Im¬ 
perial Water Co. No. 1 v. Impe¬ 
rial Irr. List, 217 P. 88, 62 CaL 
App. 286. 

Ida.—Webster Lumber Co. v. Lin¬ 
coln, 116 So. 498, 502, 94 Fla. 1097, 
citing Oojw Jtulf. 


OfL—Home Ins. Co. of New Tork v. 
Huguley, 167 SJL 391, 42 Ga.App. 
698. 

Ill.—Bartlett v. Lauff, 271 IlLApp. 
661—American Travel & Hotel Di¬ 
rectory Co. V. Curtis, 236 IlLApp. 
233--Toto V. Durand & Haspar 
Co., 214 IlLApp. 449. 

Iowa.—^Bankers Trust Co. v. Econ¬ 
omy Coal Co., 276 NW. 16—Bates 

V. First Trust & Savings Bank of 
Sioux City, 269 N.W. 437—Erut- 
slnger v. School Tp. of Liberty in 
Lucas County, 267 N.W. 797, 219 
Iowa 291—^Nolan v. Wick, 264 N. 

W. 80, 218 Iowa 660—Heggen v. 
Clover Leaf Coal & Mining Co., 
263 N.W. 140, 217 Iowa 820—Brem- 
horst V. PhllUps Coal Co.. 211 N.W. 
898, 202 Iowa 1261. 

Ey.—Harlan Public Service Co. v. 
Eastern Const Co., 71 S.W.2d 24, 
254 Ey. 135. 

La.—Jones v. Janes. 101 So. 118, 166 
La. 716—Scheuermann v. Salter, 
App., 176 So. 881—Flgglns v. Life 
& Casualty Ins. Co. of Tennessee, 
App., 161 So. 129—Holtzman v. MU- 
landon, 18 LaAnn. 29. 

Md.—Houston v. Monumental Radio, 
148 A 636, 158 Md. 292. 

Mass.—Vickery v. Ritchie, 98 N.B. 

678, 207 Masa 318. 

Mich.—Fyan v. McNutt 264 N.W. 146, 
266 Mich. 406—^International 
Tranap. Ass’n v. Bylenga, 286 N.W. 
771, 264 Mich. 236. 

Miss.—^Brooks v. Brooks, 111 So. 876, 
145 Miss. 846—Yazoo & M. V. R. 
Co. V. Jones, 75 So. 550, 114 Miss. 
787. 

Mo.—Rexford v. Philippi, 84 S.W.2d 
628, 337 Mo. 889—Cole County v. 
Central Missouri Trust Co., 267 S. 
W. 774, 802 Mo. 222—Dobbins v. 
City Bond & Mortgage Co., App., 
116 S.W. 200, 202, quoting Corpus 
Juris—McClintock v. Skelly Oil Co., 
App., 114 S.W.2d 181, 189, citing 
Corpus Jnris—Frank v. Myers, 
App., 109 S.W.2d 64—Bokem v. 
Loud, App., 108 S.W.2d 1049—^Fogle 
V. Pldellty-Phenlx Fire Ins. Co. of 
New York, App., 99- S.W.2d ,618— 
Randolph v. Martin, App., 86 S.W. 
2d 189—Jesse v. RolafE, App., 74 
S.W.2d 890—Home Trust Co. v. 
Shapiro, 64 S.W.2d 717, 731, 228 Mo. 
App. 266, citing Corpus Juris—Cos¬ 
tello v. Ashford, 68 S.W.2d 766, 227 
Mo.App. 862—B. T. Moran, Inc., v. 
Joplin State Bank, 18 S.W.2d 664, 
228 Mo.App. 848. 

Neb.—Olmsted v. Caldwell, 192 N.W. 
952, no Neb. 18. 

N.J.—Gross V. Yeskel, 184 A 787, af¬ 
firming ISO A 546, 98 N.J.Eq. 64. 
N.Y.—Farago v. Burke, 186 N.E. 683, 
262 N.Y. 229, reversing 261 N.T.S. 
. 501, 287 App.Div. 861—Eing v. 
Erlscher Mfg. Co., 222 N.Y.S. 66, 
220 App.Div. 68^Watta v. Thom¬ 
as Carter & Sons, 202 N.Y.S. 862, 
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207 App.Dlv. 666—^Fullerton v. Dai-, 
ton, 68 Barb. 236—Moses v. Carver, 
298 N.Y.S. 378, 164 Mlsc. 204—Met¬ 
ropolitan Life Ins. Co. v. Tannen- 
baum, 281 N.Y.S. 327, 156 Mlso. 221' 
—Hennessy Realty Co. v. Bern¬ 
stein, 180 N.Y.S. 540, no Mlsc. 331. 

N.C.—N. & W. Overall Co. v. Holmes, 
119 S.B. 817, 186 N.C. 428—Croom 

V. Goldsboro Lumber Co., 108 S.E. 
736, 737, 182 N.C. 217, citing Oorpns 
Jnris. 

N.D.—Shellburg v. Wilton Bank of 
Wilton, 167 N.W. 721, 39 N.D. 680. 

Ohio.—Anderson v. Houpt, 184 N.E. 
29, 43 OMo App. 688—Dietrich v. 
Peters, 162 N.E. 763, 28 Ohio App. 
427. . 

Okl.—O’Neal v. Harper, 76 P.2d 879 
—Frazier v. Powell, 87 P.2d 920, 
169 Okl. 537—Stlcelber v. Iglehart, 
37 P.2d 638, 169 Okl. 458—Griffin 
Grocery Co. v. Eingflsher Mill & 
Elevator Co., 32 P.2d 68. 168 OkL 
167—Harder v. Parkes, 216 P. 609, 
611, 91 OkL 16, citing Corpus Juris. 

Or.—Elussman v. Day, 213 P. 787, 
789, 107 Or. 109, citing Corpus Jit< 
zlB, and rehearing denied 214 P. 848, 
107 Or. 109. 

Pa.—Northwestern Consolidated Mill¬ 
ing Co. v. Campbell & Campbell. 78 
Pa.Super. 96. 

Porto Rico.—Henna v. Saurl, 22 Por¬ 
to Rico 776. 

S.C.—Cleveland v. City of Spartan¬ 
burg, 194 S.B. 128,185 S.C. 878, fol¬ 
lowed in Hudgens v. City of Spar¬ 
tanburg, 194 S.E. 187. 

Tex.—Springfield Fire & Marine Ins. 
Co. v. Hubbs-Johnson Motor Co., 
ComApp., 42 S.W.2d 248, reversing, 
Clv.App., 28 S.W.2d 1088—Bankers’ 
Mortg. Co. of Topeka, Ean., v. Rog¬ 
ers, Civ.App., 61 S.W.2d 593, fol¬ 
lowed In Bankers’ Mortg. Co. of 
Topeka, ICan., v. Chambers, dv. 
App., 61 S.W.2d 697 and Bankers’ 
Mortg. Co. of Topeka, Ean., v. 
Johnson, Civ.App., 61 S.W.2d 697— 
Witt V. McCrohan, Civ.App., 67 S. 

W. 2d 1127, 1128, quoting Corpus 
Juris—^Norwood v. Adams, Civ. 
App., 51 S.W.2d 626—Langever v. 
Doyle, Clv.App., 44 S.W.2d 1060, er¬ 
ror dismissed—^Liquids Dispatch 
Line v. Tex6.s Power & Light Co., 
Civ.App., 6 S.W.2d 169, error re- 
fused-Missouri State Life Ins. Co. 
V. Boles, C1V.APP., 288 S.W. 271— 
Greene v. Waggonef Refining Co., 
Civ.App., 278 S.W. 492—Euhl- 
mann’s Estate v. Poss, Clv.App., 
220 S.W. 664—Browne Grain Co. v. 
Walker, Clv.App., 206 S.W. 869. 

Utah.—Hl-Way Motor Co. v. Service 
Motor Co., 249 P. 138, 186, quoting 
Corpus Jnris—Candland v. Oldroyd, 
248 P. 1101, 67 Utah 606. 

Va.—^EUngsteln v. Vaughan^ 140 S. 
B. 275, 149 Va. 147. 

Wash.—Auve v. Wenzlaf?, 298 P. 686, 
162 Wash. 868—Fowler v. Gray, 
261 P. '570. 141 Wash. 871 
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agreed on by which it may be settled, there is no 
agreement,although it is not necessary that all 
of the terms of th€ contract be settled by a single 
act, but the parties may settle on one term at a 
time, and their contract becomes complete when the 
last term is agreed on.^"^ The fact that differenc¬ 
es subsequently arise between the parties as to the 
construction of the contract is not in itself suffi¬ 
cient to show that the minds of the parties did not 
meet.*® 

§ 32. -Expressed Intention and Secret 

Intention Differing 

The apparent mutual assent must be gathered from 


the words or acts of the parties, and the secret lnten> 
tion of one who so acts as to manifest assent is of no 
consequence. 

The apparent mutual assent of the parties, essen¬ 
tial to the formation of a contract, must be gather¬ 
ed from the language employed by them.*® The 
undisclosed intention is immaterial in the absence 
of mistake, fraud, and the like,®® and the law im¬ 
putes to a person an intention corresponding to the 
reasonable meaning of his words and acts.®^ It 
ju(^es of his intention by his outward expressions 
and excludes all questions in regard to his unex¬ 
pressed intention. If his words or acts, judged by 
a reasonable standard, manifest an intention to 


W.Va.—Martin v. Ewing, 164 S.B. 

869, 112 W.Va. 332. 

Wis.—^Laney v. Ricardo, 172 N.W. 

141, 169 Wis. 267. 

13 C.J. P 264 note 81. 

Implied eontiaots 

There must be meeting of minds 
for implied contract to exist 
Iowa.—Hodgson v. Keppel, 238 N.W. 
489, 214 Iowa 408—Hodgson v. 
Keppel, 282 N.W. 726, 211 Iowa 796 
—Johnson County Sav. Bank v. 
City of Creston. 231 N.W. 705, 212 
Iowa 929, 84 A.L.R. 926, opinion 
supplemented 237 N.W. 607, 212 
Iowa 929, 84 A.L.R. 926. 

N.T.—Francis H. Leggett & Co. v. 
Feldman, 268 N.Y.S. 340, 160 Misc. 
24. 

Vt. tr.S.—American Merchant Mar¬ 
ine Ins. Co. V. Letton, C.C.A.N.T., 
9 F.2d 799, certiorari denied Letton 
V. American Merchant Marine Ins. 
Co.. 46 S.Ct 488, 271 U.S. 668, 70 
L.Ed. 1142—Framerlcan Industrial 
Development Corporation v. Specht 
D.C.Pa., 297 F. 868, affirmed, C.C. 
A., 297 F. 862. 

Ala.—Benton Mercantile Co. y. 
Owensboro Wagon Co., 21 So. '784, 
207 Ala. 49. 

Cal.—Stone Drill Corporation v. 
Stoody Co., 40 F.2d 946, 4 CaLApp. 
2d 367—Hunter v. Ryan, 298 P. 826, 
109 CaLApp. 736—Van Hoosen v. 
Briscoe, 269 P. 1115, 85 CaLApp. 
746. 

Colo.—Greater Service Homebuilders’ 
Inv. Ass’n v. Albright, 293' P. 346, 
348, 88 Colo. 146, citing Corpus Ju¬ 
ris. 

DeL—Simon v. Town of Seaford, 197 
A. 681. 

Fla—Webster Lumber Co. v. Lin¬ 
coln, 116 So. 498, 94 Fla 1097. 

La—Slg Haas & Son v. Bernhardt, 
81 So. 402, 144 La 927—Universal 
Film Ezcl^ges v. Lavlne, App., 
159 So. 130. 

Mass.—George W. Wilcox, Inc., v. 
Shell Efeuatem Petroleum Products, 
186 N.E. 662, 283 Mass. 388—^Lonn- 
qvist y. Lammi, 134 N.E. 265, 240 
Mass. 87t 

Mo.—^Dobbins v. City Bond 4b Mort¬ 


gage Co., 124 S.W.2d nil,. 1116, 
citing Corpus Juris—Huttig v. 
Brennan, 41 S.W.2d 1054, 1062, 828 
Mo. 471, quoting Corpus Juris— 
Dobbins v. City Bond & Mortgage 
Co.. App., 116 S.W.2d 200, 202, quot¬ 
ing Corpus Juris—^Jesse v. RolalE, 
App., 74 S.W.2d 890. 

Neb.—Cooper t. Kostick, 201 N.W. 
674, 112 Neb. 816—^Erum v. Cham¬ 
berlain. 77 N.W. 666, 67 Neb. 220. 
N.J.—Stuart & Wood v. Palisades 
Property & Operating Corporation, 

167 A..669, 109 N.J.Eq. 401. 

N.T.—^Moser v. York Cloak & Suit 
Co., 188 N.Y.S. 27, 112 Misc. 480. 
N.C.—Federal Reserve Bank of Rich¬ 
mond V. Neuse Mfg. Co., 196 S.E. 
848, 213 N.C. 489—Croom v. Golds¬ 
boro Lumber Co., 108 S.B. 785, 787, 
182 N.C. 217, citing Corpus Juris. 
OkL—Grifim Grocery Co. v. Kingfish¬ 
er Mill & Elevator Co., 32 P.2d 68, 

168 OkL 157. 

Or.—Gregory v. Oregon Fruit Juice 
Co., 164 P. 728, 84 Or. 199. 

Tex.—^Barrier v. Brjnkmann, Com. 
App., 109 6.W.2d 462, reversing, 
Barrier v. Brinkman, Civ.App., 80 
S.W.2d 866—Witt v. McCrohan, Civ. 
App., 67 S.W.2d 1127, 1128, quoting 
Corpus Juris—BriUhart v. Beever, 
Civ.App., 198 S.W. 978. 

W.Va—Virginian Export Coal Co. v. 
Rowland Land Co., 181 S.E. 268, 
100 W.Va 669. 

18 C.J. p 264 note 82. 

47. U.S.—C. W. Hull Co. V. Mar¬ 
quette Cement Mfg. Co., Neb., 208 
F.'260, 126 CC.A. 460. 

48. U.S.—Milllken-Tomlinaon Co. v, 
American Sfigar Refiinlng Co., C.C. 
A.Me., 9 F.2d 809, rehearing denied, 
C.C.A., 10 F.2d 973. 

Va—Manss-Owens Co. v. H. S. Owens 
& Son, 105 S.E. 548, 129 Va 183. 

18 C.J. P 265 note 85. 

4A Conn.—Rayhol Co. v. Holland, 
148 A. 868, 110 Conn. 616. 

Mo.—Campbell v. Snoddy, 249 S.W. 
131, 133, citing Corpus Juris— 
Seavy & Flarsheim Brokerage Co. 
V, Monarch Peanut Co., App., 241 S. 
t W. 648. 


Mont—Montana-Dakota Power Co. v. 

Johnson, 23 P.2d 966, 96 Mont 16. 
N.H.—Eleftherion v. Great Falla Mfg. 

Co., 146 A. 172, 84 N.a 82. 

N.M.—^Higgins v. Cauhape, 261 P. 
813, 33 N.M. 11. 

Pa—Sansom v. Provident Trust Co., 
167 A. 34, 103 PaSuper. 447. 

13 C.J. P 266 note 86. 

6a CaL—Brant v. Califomla Dairies, 
48 P.2d 13, 4 CaL2d 128. | 

61. U.S.—American Lumber & Mfg. 
Co. V. Atlantic Mill & Lumber Co., 
aC.A.Pa, 290 F. 632. 

Iowa—^Kladlvo v. Melberg, 227 N.W. 
833, 210 Iowa 206—^Daeges v. Beh^ 
224 N.W. 80, 207 Iowa 1068. 

Ky.—Harmount & Woolf Tie Co. v. 
Skinner, 24 S.W.2d 268, 264, 282 Ky. 
630, quoting Corpus Juris. 

N.H.—^McConnell v. Lamontagne, 134 
A, 718, 82 N.H. 423. 

OkL—Schoene v. Hicks, 28 P.2d 170, 
162 OkL 294. 

Pa.—^Rees v. R A. Bowers Co., 124 
A. 668, 656, 280 Pa 474, citing Cor¬ 
pus Juris. 

Va.—^Flrst Nat. Exchange Bank of 
Roanoke v. Roanoke Oil Co., 192 
S.E. 764, 770, quoting Corpus Shu 
ria 

18 C.J. P 266 note 87. 

Hsalfestation of mutual assent and 
not subjective thing known as meet¬ 
ing of minds makes contract—^Bene¬ 
dict V. Pfunder, 237 N.W. 2,188 Minn. 
896. 

All of partied acts and words maj 
be considered in determining wheth¬ 
er necessary mutual assent to create 
contract la established.—^Aker v. J. 
J. Fredella Co., 237 N.Y.S. 442, 227 
App.Div. 226. 

nnpUoation of assent firom words or 
acts 

Words of parties necessary to ex¬ 
press mutual assent include also 
what is necessarily to be implied 
from what they sal^ and, where mu¬ 
tual assent is expressed by acts, any 
conduct of one party from which oth¬ 
er may reasonably draw Inference of 
promise is effective as such,-H3eouyw 
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agree in regard to the matter in question, that 
agreement is established, and it is immaterial what 
may be the real but unexpressed state of his mind 
on the subject,52 as mental assent to the promises in 
a contract is not essential.63 On the other hand, if 
one sought to be held as having agreed dissented in 
the ordinary language of business intercourse, it is 
an absurdity to say that he did agree merely be¬ 
cause the other party insists that he did not un¬ 
derstand the language.5^ 

Where neither party intends that a contract shall 
result by what is done, no valid contract results.®® 

§ 33. --Communication of Intciftion 

The Intention of the parties must be communioated 
one to another, but no formality it required. 


■ To constitute an agreement, the intention of the 
parties must in some way or form be communicat¬ 
ed, for a person’s intention can be ascertained by 
another only by means of outward expressions, such 
as words and acts. An intention not expressed, not 
communicated, or withdrawn before communicated, 
is in general inoperative and immaterial to the ques¬ 
tion of agreement.®® The same is true of an inten¬ 
tion communicated only to a third person.®*^ 
Where the intention is communicated, it does not 
matter what is the medium of communication, or 
how informal the words used may be.®® It may be 
expressed orally or in writing, by an advertisement, 
placard, handbill, letter, messenger, or telegram.®® 
So a valid contract may be made by a telephone 
conversation.®® 


B. OFFER Am ACCEPTANCE 


§ 34. In General 

Every contract results from, and only from, an offer 
and the acceptance thereof. 


Every agreement, whether written or oral, is the 
result of, and springs from, an offer and the ac¬ 
ceptance thereof.®! The offer and acceptance must 


Ity Ins. Co. V. Davie, TexClv.App., 
45 S.W.2d 876, reversed on other 
groirndh, Cranflll-Reynolds Co. v. Se¬ 
curity Ine. Co., ComiApp., 67 S.W.2d 
258. 

lUatakoi nxLdezBtaiidliiff of Intent 
Where the owner of premiaes did 
not promise to pay lor plastering 
done by plaintlfC, employed by the 
contractor, that plaintiff understood 
that the owner was to pay him would 
not charge the owner, unless he had 
said or done something to Justify 
such belief.—Conti v. Johnson, 100 A. 
874, 91 Vt 467. 

5a. CaL—^Zurich General Aoc. A U 
A. Co. V. Industrial Acc. Comm., 22 
P.2d 672, 673, 182 Cal.App. 101, 
quoting Corpus Olixls, 

DL—Chicago Bonk of. Commerce v. 

Kraft, 269 IllJ^pp. 296, 

Maas.-—Mechaber v. Plttle, 170 N.H. 
'62, 270 Mass. 198^ 

Minn.—Behe'diot v. Pftmder, 287 N. 

■ W, 2,-'18.8 Minn. 396. 

N,M.—Hig^s V. Cauhepe, 861 P. 
818, 83 N.M. 11. 

N.H.—McConnell v. Lamontagne, 184 
A. 718, 82 N.H. 428. 

N.a—Cobh V. Dibrell Bros., 178 S.B. 
218. 207 N.C; 672—Sweet v. Acme 
’ Spinning Co., 170 S.B. 114, 105 N. 
a 184. 

.OhiQ.^Weoda v. rifth--Thlrd .TCInlon 
Trust Co.. 6 N.B.2d 987, 54 Ohio 

''^P.:808. ' 

Ort-r-Gbrdon v. Curtis • Bros. A. D. 
‘ 'Mpodle • House-Moving Co., 248 P. 

158t 119 Or. 58.' . 

‘ Utahr-HSOlen' y. Hisinger A Cb., 219 
P. 689, 641.' 62 Utah 226, quoting 
Oottpvi^ Tnclii' '' ' 
•WaslL^-Washington Shoe Mfg. Co. v. 


Duke, 218 P. 282. 284, 126 Wash. 
510, quoting Corpus Jhxls. 

18 C.J. p 266 note 88—9 C.J. p 697 
note 57. 

83. Iowa.—Preston v. Howell, 257 N. 
• W. 415, 219 Iowa 230, 97 A.L.R. 
1140. 

54, Colo.—Dunning v. Thomas. 14 P. 
49, 10 Colo. 84. 

6&. U.S.—^National Bank of Ken¬ 
tucky V. Louisville Trust Co., C.C. 
A.Ky.,'67 P.2d 97, reversing, D.C., 
Louisville Trust Co. v. National 
Bank of Kentucky, 3 F.Supp. 909, 
and certiorari denied 54 S.Ct 440, 
291 U.S. 666, ?8 L.Bd. 1066. 

Cal.—^Bennett v. Northwestern Nat 
Ins. Co.. 267 P. 586, 84 CaLApp. 
130. 

Conn.—Davis v. Davis, 176 A. 674, 
119 Conn. 194. 

Md.—Houston v. Monumental Radio, 
148 A. 536, 158 Md. 292. 

N.Y.—Prariols BL Leggett A Co. v. 
Feldman, 268 N.Y.S. 840, 150 Mlsc. 
24. 

Ca, Colo.*—Morath Vv Perkins, 278 P. 
611, 86 Colo. 101. 

Ky.—Harlan Pnhlic Service Co. v. 
Eastern Const Co., 71 S.W.2d 24, 
264 Ky. 135—^Equitable Life Assur. 
Soc. of U. S. V. Brewer, 9 S,W.2d 
206, 226 Ky. 472. 

Minn.—Scott v. Wmiams, 268 N.W. 
818, 198 Minn, 483—Sawyer v. Mu¬ 
tual Life Ins. Co. of New York, 207 
N.W. 807, 166 Minn. 207. 

N,D.—Shellhurg v. Wilton Ttariir of’ 
Wilton, 167 N.W. 721, 39 N.D. 530. 
Or.—Gordon v. Curtis Broa A. D. 
Moodle House-Moving Co.) 248 P. 
168, 119 Or. 55. ' 

Porto Rico.—^Zarat v. Mutual Aid 
Soc., 22 Porto Rloo 549. 
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Tex.—Security Ins. Co. v. Davis, Civ. 
App., 46 S.W.2d 876, reversed on 
other grounds, Cranflll-Reynolds 
Co. V. Security Ins. Co., ConuApp., 
67 S.W.2d 268. 

Wash.—Cltisens' Bank'A Trust Co. v. 
Everbest Shingle Co., 238 P. 644, 
186 Wash. 676, reversing on re¬ 
hearing 229 P. 748, 181 Wash. 241. 
13 C.J. p 266 note 90. 

Oorpas Juris has been cited for the 
proposition that "this meeting of the 
minds is not based upon some secret 
purpose or intention upon the part 
of one of the parties, stored away in 
bis mind and not brought to the at¬ 
tention of the other party, but upon 
a purpose and Intention which has 
been made known or which, from all 
the'circumstances, should be known.” 
—McCUntock V. Skelly Oil Co., Mo. 
App., 114 S.W.2d 181, 189, citing Coru 
pus Juris—Home Trust Co. v. Sha¬ 
piro, 64 S.W.2d 717, 781, 228 Mo.App. 
266, oltlng Corpus Juxis. 

B7. Cal.—Harvey v. Duffey. 88 P. 

897, 99 Cal. 401. 

18 C.J. p 265 note 91. 

86. Mich.—^Pendill v. Neuberger, 86 
N.W. 249, 67 Mich. 562. 

18 C.J. p 266 note 92. 

6a. Tenn.—College Mill Co. v. Pid- 
ler, Ch., 58 S.W. 882. 

18 C.J. p 266 note 93. 

eOL Mo.—St Louis Maple, etc.. 
Flooring Co. v. Knost 128 S.W. 682,' 
148 Mo.App. 668. 

01. U.S.—Schwarts V. Inspiration 
Gold Mining Co., D..C.Mont, 16 P. 
Supp. 1080. 

Axlz.—^Lols Grunow Memorial Clinic 
I y. Davis, 66 P.2d 288. 
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have the characteristics of a bargain and must be 
conventional counterparts,82 and knowledge of ti- 
ther party that the other party does not intend 
what his words or acts express prevents such words 
or acts from operating as an offer or acceptance.®® 
No formality is required.®® 


§ 35. Offer 

As stated in § 34, an offer is essential to a con¬ 
tract, and what is an offer, its form, the necessity 
of its certainty, its terms, and communication of it 
to the offeree, are considered in §§ 36-38. 

§ 36. -Definition, Forms, and Certainty 

a. Definition 

b. Form of offer 

c. Certainty of offer 

Ark.—Southern Surety Co. v. PhU- 
llpfl, 24 S.W.2<1 870, 181 Ark. 14. 

Cal.—Ten Wlnkel v. Anglo California 
Securities Co., 81 P.24 968—Tuso v. 

Green, 229 P. 827. 194 CaL 674— 

Colonial Woolen Mills Co. v. Los 
Angeles County, 69 P.2d 676, 16 
Cal.App.2d 686—Cook ▼. Mielke, 40 
P.2d 301, 3 CaiApp.2d 736—Pat¬ 
terson V. Clifford F. Reid, Ino., 28 
P,2d 86, 182 CaLApp. 464. 

Del.—Salisbury v. Credit Service, 

Super., 199 A 674. 

Ill.—Geary v. Great Atlantic ft Par 
clflc Tea Co., 10 N.B.2d 860, 866 DL 
626, reversing 5 N‘JS.2d 266, 287 HI. 

App. 626—Dick V. Halun, 176 N.E. 

440, 844 HL 163. 

Iowa.—Bankers Trust Co, v. Econ¬ 
omy Coal Co.. 276 N.W. 16. 

Md.—Buffalo Pressed Steel Co. y. 

Eirwan. US A 628, 188 Md. 60. 

Mich.—Kirchhofl v. Morris, 276 N.W. 

778, 282 Mich. 90. 

Minn.—Wm. Welsman Realty Co. t. 

Cohen, 196 NW. 898, 157 Minn. 161. 

Mo.—Wayland v. Pendleton, 86 S.W. 

2d 492, reversing. App., 78 S.W.2d 
288—WUllama v. Hmerson-Brant- 
ingham Implement Co., App., 198 S. 

W. 428. 

Mont—^Beale v.^ lingQUlst 16 P.2d 
927, 92 Mont 480-J’.' Neils Lumber 
- Co. V. Farmers Lumber Co., 298 P. 

288, 88 Mont 892—Sunburst OU ft 
Gas Co. V. NevlUe, 267 P. 1018, 79 
Mont 660—Koemer v. Northern 
Pac, Ry. Co., 186 P. 887, 56 Mont 
611—Stelnbrenner y. Minot Auto 
Co., 180 P. 729, 66 Mont 27. 

Neb.—Cooper y. Eostlck, 201 N.W. 

874, 112 Neb. 816. 

N.T.-^itliens Nat Bank ft Trust Co. 
of Fulton y. First Trust ft Deposit 
Co. of Smcuie, N. T., 281 N.Y.S. 

188, 246 App.Dly. 240. 

N.C.—Dodds V. St L<mU Union Trust 
Co., 170 S.B. 662, 206 N.C 168. j 


a. Definition 

An offer Is a proposal to enter Into a contract. 

An offer is the signification by one person to an¬ 
other of his willingness to enter into a contract with 
him on the terms specified in the offer,®® a state¬ 
ment by the offeror of what he will give in return 
for’some promise or act of the offeree.®® It must 
be more than a mere expression of desire or hope.®^ 
A mere statement of willingness to enter into nego¬ 
tiations is not an offer.®® It is presumed that an 
offer invites the formation of a bilateral contract by 
acceptance.®® 

b. Porm of Offer 

An offer may be of a promise for assent, an act for 
a promiee, a promise for an act, or a promise for a, 
promise. 

The process of offer may take place in four ways:. 
Namely, where there is an offer of a protiiise for, 

eft Del.—Salisbury v. Credit Serv¬ 
ice, Super., 199 A 674. 

Other deflsltioui 

An offer, as the term Is used in the 
law of contracts, is a proposal to en¬ 
ter into a contract—^Buffalo Pressed 
Steel Co. y. Eirwan, 118 A. 628, 880, 
138 Md* 60, citing Corpus Juris—13 
C.J. p 266 note 97. 

Offer capable of beoomlnj oontzaet' 
An offer by a decedent to his- broth¬ 
er, could ripen into contract, to care 
for their incompetent brother, where 
decedent wrote that he hoped brother 
would get housekeeper to care for 
their incompetent brother, and that 
decedent would contribute fifty dol¬ 
lars monthly for expenses Incurred.— 
In re Bate’s Will, Wls., 276 N.W. 460. 
lietter as offer 

Letter of committee of railroad 
was held to amount to such an offer 
to deliver railroad’s notes in settle¬ 
ment of an unpaid subscription to 
stock of another corporation in its 
possession as bn acceptance consti¬ 
tuted a contract—^Wichita Union Ter¬ 
minal Ry. Co. V. Kansas City, M. ft' 
0. R. Co., 168 P. 1067, 100 Kan. 83. 

Oft Mont—Sunburst Oil ft Gas .Co. 
V. Neville, 267 P. 1016, 79 Mont 
650. 

N.J.—^Broad St Nat Bank of Ti:en- 
ton V. Collier, 169 A 562, 112 N.J. 
Law 41, affirmed 174 A 900, 113 N. 
J.Law 303. 

Wis.—In re Lube’s Estate, 274 N.W. 
276. 

07. N.J.—^Broad St Nat Bank of 
.Trenton v. Collier, 169 A 662, 112 
N.J.Law 41, affirmed 174 A- 900, 

■ 118 N.J.Law 808. 

6a Del—Salisbury y. Credit Serw* 
ice, Super., 199 A 674. 

60. Iowa.—Daeges y. Bek,'42'4 Jty; 

I 80, 807 Iowa 1068. . 


OkL—Hartzell y. Choctaw Lumber 
Co. of Delaware, 22 P.2d 887. 3.63 
OkL, 240—Rock v. Fisher. 241 P. 
496, 115 Okl. 58—Rock v. Fisher, 
216 F. 668, 91 OkL 220. 

Or.—Courteen Seed Co. v. Abraham, 

276 P. 684, 129 Or. 427—Maeder 
Steel Products Co. y. Zanello, 220 
P. 165, 109 Or. £62—^Mendelsohn v. 
Mendelsohn, 207 P. 158, 104 Or. 
281—C. R. Shaw Wholesale Co. v. 
Hackbarth, 201 P. 1066, 102 Or. 80, 
reversing 198 P. 908, 102 Or. 80. 

Fa.—Farren y. McNulty, 121 A 601, 

277 Pa.' 279—Rich v. G. W. Pifer 
Sons, 100 Pa.Super. 483. 

Tex.—^Bankers' Mortg. Co. of Topeka, 
Kan., Civ.App., v. Rogers, 61 S.W. 
2d 693, 696, citing Corpus Jurist 
followed in Bankers' Mortg. Co, of 
Topeka, Kan., v. Chambers, Civ. 
'App., 61 S.W.2d 697, and Bankers’ 
Mortg. Co. of Topeka, Kan,, v. 
Johnson, Clv,App., 61 S.W.2d 697. 
i —^Bullls V. Marr-Plper Co., Civ. 

I App., 296 S.W. 624, reversed on 
Other grounds Marr-Plper Co. v. 
BuUIs, Com-App., 1 S.W.2d 672— 
Shear Co. v. fi&urrington, Civ.App., 
266 S.W. 564, 657, citing Corpus 
Juris—Southern Wire & Iron Co. 
.y, Thomas, Civ.App., 256 S.W. 607. 
Wls.—^Hooper v. O. M. Corwin Co., 
225 N.W. 822, 199 Wls. 189. 

18 C.J.' p 266 note 95, p 802 note 4, p 
808 note 7—9 C.J. p 696 note 48. 

68: Lft^ones v. Janes, 101 So. 116, 

' 166 La. 716. , 

Tex.—Shear Co. v. Harrington, Civ. 
App.. 266 S.W. 654, 667, citing Cor¬ 
pus Juris. 

118 CJ. p 266 note 96. 

eft N.T.—Singer v. Karron, 294 N.T. 
S. 666, 162 Mlso. 809. 

6ft Iowa.—‘In re Newson’s Estate, 
219 N.W. 806, 206 Iowa 614. 
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assent; an act for a promise; a promise for an act; 
or a promise for a promise. A communication from 
one person to another as to the latter’s willingness 
to contract may, under some circumstances, amount 
to an olfer.'^o 

One may offer to make a promise if the offeree 
will assent to it; but this kind of an offer, to result 
in a binding contract, can be made only under seal, 
as no promise without a consideration is binding on 
the promisor.71 Where a deed containing provi¬ 
sions is offered to another, the acceptance of that 
deed is an agreement to all the conditions contained 
therein.^® 

The offer of an act for a promise takes place 
where a man offers goods or services to those who 
will promise to pay him for them, as for exiample, 
by the exposure of goods for sale; the sending of 
goods to another; the running of public convey¬ 
ances, as omnibuses and street cars; the doing of 
work for another with his knowledge,; etc.^* 

7& Ga.—Wilson v. Martin, 109 S.E. 

294, 27 Ga.Aj)p. 649. 

71. Tex.—Shear Co. v. Harrington, 

Clv.App., 266 S.W. 664. 667, Citing 
Ooxpiui Jlixla. 

18 C.J. p 266 note 99. 

Necessity for consideration see Infra 
SI 70, 71. 

72. N.T.—Alkln v. Albany, etc., R. 

Co.. 26 Barb. 889. 

7f3b Mass.—Day v. Caton, 119 Mass. 

618, 20 Am.R, 847. 

13 C.J. p 266 note 2. 

74. Art—Blake v. Scott 121 S.W. 

’ 1054, 123 S.W. 1181, 92 Art 46. 

18 C.J. p 266 note 8. 

75. TT.S.—Hazeltine Corporation v. 

Zenith Badlo Corporation, C.C.A.I1L, 

100 F.2d 10—Maryland Casualty Co,' 

V. City of South Norfolt C.C.A.Va., 

64 F.2d 1032, rehearing denied and 
modified 66 F.2d 822, certiorari de^ 
nled City of South Norfolk v. Mary- 

. land Casualty Co., 52 S.Ct 644, 284 
U.S. 662, 76 L.Bd. 1296—Palmer v. 

Aeolian Co., C.C.A.Iowa, 46 F.2d 
746, certiorari denied 61 S.Ct 560, 

' 283 U.S. 861, 76 L-Bd. 1468- 
Schwarta v. Inspiration Gold Min* 

Ing Co., D.C.Mont, 15 F.Supp. 1030 
—Neer v. Lang, N.T., 262 P. 676, 

164 aOA. 491. 

Ala.—Grand International Brother* 
hood of Locomotive Engineers v., 

Couch. 184 So. 178, 176, 236 Ala. 

611, citing CoxpTM JUxls. 

CaL—Hunter v. Ryan, 293 P. 826, 

109 CaLApp. 736. 

Cole.—Greater Service Homebuilders' 

Inv. Ass'n v. Albright 298 P. 846, 

88 Colo. 146. 

Del.—Raisler Sprinkler Co. v. Au¬ 
tomatic Sprinkler Co., 171 A. 814, 

219, citing Corpus Juris. 


The offer of a promise for an act takes place in 
the case of advertised rewards for the recovery of 
property or the apprehension or detection of a crim¬ 
inal; in the sending of an order for goods to a mer¬ 
chant or manufacturer; in the request of one to an¬ 
other to do work for him; and in similar cases.^4 

The offer of a promise for a promise is the com¬ 
mon case of an offer of one to another to do some¬ 
thing, if the other will promise to do something for 
him, or in consideration of his proniise, and is con¬ 
sidered in §§ 97-102. ^ • 

c. Oertainty of Offer 

(1) In general 

(2) Intention capable of ascertainment 
(1) In General 

An offer must be certain, so that the liability of the 
parties may be exactly fixed. 

It is essential to a contract that the nature and 
the extent of its obligations be certain.'^®' If an 

N.H.—^Rlley v. Springfield Sav. Bank. 

168 A 721, 86 NJL 329. 

N.J.—Hollander v. Gautier, 168 A 
860, 114 N.J.B(l. 485. 

N.y.—BlackweU v. Glldden Co., 208 
! N.T.S. 880, 208 App.Dlv.* 817, of- 
I firmed 147 N.B, 188, 2^9 N.T. 646. 
Or.—^Medford Furniture & Hardware 
Co. V. Hanley, 260 P. 876, 120 Or. 
229. 

OkL—Stlcelber v. Iglehart, 37 P.2d 
638, 639. 169 OkL 458, citing Corpus 
Juris. 

Pa.—SelBB V. McClintlc-Marshall Cor¬ 
poration, 188 A 109, 824 Pa. 201— 
Stevens v. Doylestown Building A 
Loan Aas'n, 188 A 922, 821 Pa. 
173—McNeely v. Bookmyer, 140 A 
642, 292 Pa. 12—^Bdgcomb v. 

Clough. 118 A 610, 276 Pa. 90— 
Favlnger v. Crosa, 27 DeLCo. 148. 
S.C.—McLaurin v. Hamer, 164 S.E. 2, 
166 S.C. 411. 

Tenn.—Lyons v. Jones, App., 121 S. 
W.2d 126. 

Tex.—De Lange v. Ogden, CivApp., 
106 S.W.Sd 386, 390, citing Corpus 
Juris—Texas Employers’ Ina. Ass’n 
V. Moore, Clv.App., 66 S.W.2d 662, 
error refused. 

Wash.—^Foelkner v. Perkins, 86 P.2<]' 
1095. 

Wls.—^In re Lube's Estate, 274 N.W 
276—^Machesky v. City of Milwau¬ 
kee, 263 N.W. 169. 214 Wis. 411. 

18 C.J. p 266 note 6, p 810 note 19— 
36 aj. p 689 note 44. 

Bight of party to dstermlue obUga- 
tlou 

Reservation to either party of un¬ 
limited right to determine nature and 
extent of his performance rendera 
his obligation too indefinite fbr enr 
forcement 


Ga.—Parka v. Harper, 168 S.B. 464, 
43 GaApp. 269. 

ni.—^Peru Wheel Co. v. Union Coal 
Co., 14 N.B.2d 998, 296 IllApp. 276 
—Karr v. Rust, 217 IIl.App. 665— 
Guzlk V. Tomczak, 197 IlLApp. 484, 
Ind.—Wallace v. Mertz, 156 N.B. 662. 
86 IndApp. 185. 

Iowa.—^Bradley Lumber Co. v. R, 
D. Hunting Lumber Co., 266 N.W. 
711, 218 Iowa 739. 

Kan.—Smith v. Hartford Fire Ins. 
Co., 242 P. 456, 120 Kan. 63—Strat¬ 
ford V. Petticord, .197 P. 221, 108 
Kan. 776, quoting Corpus Juris. 
Ky.—Consolidated Realty Co. v. 
Richmond Hotel & Building Co., 69 
S.W.2d 986, 253 Ky. 468. 

La.—Jones v. Janes, 101 So. 116, 166 
La. 716. 

Md.—^BulEalo Pressed Steel Co. v. 

Klrwan, 113 A 628, 138 Md. 60. 
Mass.—Gleorge W. Wilcox, Inc., v. 
Shell Eastern Petroleum Products, 
186 N.E. 662, 288 Mass. 383—Kauf¬ 
man V. Lennox, 164 N.E. 460, 266 
Mass. 487—Relnherz v. American 
Plano Co., 150 N.E. 216, 264 Mass. 
‘411—^Knowles v. L. D. Griswold 
Land Co., 147 N.E. 660, 262 Mass. 
172. 

Mo.—Huttig V. Brennan, 41 S.W.2d 
1054, 1062, 828 Mo. 471, quoting 
Corpus Juris—Bay v. BedwelL 
App., 21 SW.2d 208, 206, citing 
Corpus Juris—Hubbard v. Turner 
Department Store Co., 278 S.W, 
1060, 220 Mo.App. 95. 

Mont.—^Donovaii v. Bull Mountain 
Trading Co., 198 P. 486, 60 Mont. 
87—Schwab v. McVey, 171 P. 277, 
64 Mont 422. 

Neb.—^Kennedy v. Central Power Co., 
262 N.W. 604, 129 Neb. 687. I 
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agreement is uncertain it is because the offer was 
uncertain or ambiguous to begin with, for the ac¬ 
ceptance is always required to be identical with the 
offer, or there is no meeting of minds and no agree¬ 
ment. If the person to whom the offer is made sees’ 
the uncertainty and proposes a change which will 
make the agreement certain, this puts an end to 


the offer, and the agreement which he has suggest¬ 
ed is the result of his new offer and the acceptance 
of the original proposer. Therefore, if the offer is 
in any case so indefinite as to make it impossible for 
a court to decide just what it means, and to fix ex¬ 
actly the legal liability of the parties, its acceptance 
cannot result in an enforceable agreement.'^® So, 


TT.S.—Davis v. General Foods Corpo¬ 
ration, D.C.N.T., 21 P.Supp. 446. 
Me.—Corthell v. Summit Thread Co., 
167 A. 79, 132 Me. 94, 92 A-L.R. 
1391. 

N.Y.—Chiapparelli v. Baker, Kellogg 
& Co., 169 N.B. 274, 262 N.T. 192, 
reversing 234 N.Y.S. 762, 226 App. 
Div. 866. • 

Beasonahls certainty 
Terms of contract need be ezpress' 
ed only with reasonable certainty, 
and reasonableness depends on sub¬ 
ject matter and purpose of agree¬ 
ment, situation and relations of par¬ 
ties, and circumstances iinder which 
agreement was made.—Ward v. Ward, 
80 P.2d 853. 94 Colo. 276. 

<^oniplet« ooatraet” Is one from 
which material terms are entirely 
omitted.—Parker v. Murphy, 146 S. 
B. 264, 152 Va. 173. 

ParUonlac agreements void for lua- 
certainty 

(1) A contract giving defendant, a 
manufacturer of composition roofing, 
the exclusive right to use and sell 
patented cleats for such roofing dur¬ 
ing the life of the patent, and Ob' 
ligating defendant to purchase cer¬ 
tain cleats.—Woerhelde v. Barber As¬ 
phalt Paving Co., Mo., 251 F. 196, 
168 C.C.A 352, certiorari granted 
Barber Asphalt Pav. Co. v. Woer¬ 
helde, 39 ^.Ct. 20, 248 U.S.' 657, 63 L, 
Bd. 420, and certiorari dismissed 40 
S.Ct 64, 260 U.S. 679, 63 L.Ed. 1203. 

(2) Agreement of motor company 
to give dealer exclusive agency on 
dealer's ac<iuisitlon of specified addi¬ 
tional capital which failed to fix 
time for exclusive agency contract 
or to fix prices or number of cars to 
be handled or time and manner of 
delivery thereof.—Jordan v. Bulck 
Motor Co„ C.C.A.WlSv 75 P.2d 447. 

(8) A letter, whereby defendant 
agreed to examine plaintiff’s Idea for 
making and selling fruit flavors only 
with understanding that use to be 
made of It and compensation. If any, 
to be paid therefor were matters 
resting solely In defendant's discre¬ 
tion.—Davis V. (Jeneral Foods Cor¬ 
poration. D.C.N.T., 21 F.Supp. 446. 

(4) Agreement to pay Interest on 
note on failure to sell land.—Parks 
V. Harper, 168 S.E. 454, 43 GaApp. 
269. 

(5) Where there was no definite 
period of time for an exclusive agen¬ 
cy agreement to continue.—General 


Shoe Corporation v. Hall, Tex.CIv. 
App.. 123 S.W.2d 721. 

(6) Contract for sale of radios to 
continue as long as there was rea¬ 
sonable sale and demand for sets In 
territory.—Chappell v. F. A. D. An¬ 
drea. Inc., 153 S.B. 218, 41 Qa.App. 
413. 

(7) Contract to loan money as bor¬ 
rower’s needs reauired.—Savannah 
Bag Co. V. Citizens* Bank & Trust 
Co., 149 S.B. 710, 40 Ga.App. 870. 

(8) A contract based on a bid. set¬ 
ting out the rate for certain items 
and providing that any other items 
would be done "at fair and reasona¬ 
ble prlcea’’-Bennett v. Clark Coun¬ 
ty, 201 IlLApp. 222. 

(9) Contract provision that hay 
was to be measured according to 
“government rule,’’ where there were 
several such rules.—Snoderly v. 
Bower, 166 P. 265, 30 Idaho 484. 

(10) Contract wherein radio broad¬ 
casting corporation agreed to furnish 
advertiser with definite number of 
"Inquiries’’ or "cartons’’ and to con¬ 
tinue contract until such time as 
quota of “inquiries” or "cartons" had 
been received, in absence of explana¬ 
tion In contract or evidence as to 
meaning of terms and conditions on 
which performance of contract neces¬ 
sarily depended.—^Reiser Co. v. Balti¬ 
more Radio Show, 181 A. 466, 169 Md. 
306. 

(11) Agreement to use influence to 
induce employees to patronize plain¬ 
tiff’s store.—Bay v. Bedwell, Mo.App., 
21 S.W.2d 203. 

(12) Parol agreement to finance 
corporation generally.—Garcln v, 
Granville Iron Corporation, 244 N.T, 
S. 146, 137 Misc. 648. 

(18) Agreement to furnish money 
to enable corporation to carry on 
its business In proper manner.—Roy¬ 
al Bank of Canada v. Williams, 222 
N.Y.S. 425, 220 App.Dlv. 603. 

(14) An agreement to purchase 
stock, providing that purchasers will 
execute a supplemental agreement 
satisfactory to sellers guaranteeing 
purchase, and that buyers ahd guar¬ 
antor on such agreement will deposit 
satisfactory security to be hereafter 
determined, but falling to specify 
amount of security.—Holtz v. Olds, 
164 P. 683, 84 Or. 667, rehearing de¬ 
nied 164 P. 1184, 84 Or. -667. 

(16) Contract to buy all waste pa¬ 
per supplied by plaintiff and‘to per- 
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mlt plaintiff to do hauling at tem¬ 
porary rates and to pay plaintiff any 
losses sustained.—^Paper Mill Supply 
Co. V. Container Corporation of 
America, 161 A. 588, SOI Pa. 62. 

(IS) Conversation, wherein defend¬ 
ant stated, "We will'pay everything." 
—^Barren v. McNulty, 121 A 601, 
277 PjL 279. 

(17) An agreement to buy all milk 
that one should furnish at a stated 
price.—^Kramer v. Hamsher, 63 Pa 
Super. 211. 

(18) Contract engaging brokers to 
lease premises but not specifying all 
essential terms of lease and implying 
that lessor and lessee were to meet 
and agree on all terms and condi¬ 
tions of lease contract—Radford v. 
McNeny, Tez.Com.App.. 104 .S.W.2d 
472, reversing McNeny v. Radford, 
Civ.App., 70 S.W.2d 824. 

(19) Contract to advance money to 
corporation to acquire and develop 
farm landa—Hardman v. Pollno, 168 
S.B. 884, 118 W.Va. 404, 89 AJL.R. 
1856. 

(20) A contract whereby defendant 
a^eed to deliver a tailor-made suit 
or overcoat to plaintiff, after plain¬ 
tiff had paid fifty dollars in weekjy 
installments, but which did not spec¬ 
ify the material or other description 
of the garment.—^Factor v. Peabody 
Tailoring System, 187 N.W. 984, 177 
Wis. 238. 

7a U.S.—^Downtown Inv. Ass’n v, 
Boston Metropolltsn Bldgs., C.C.A 
Mass., 81 P.2d 314r-Nlsley Co. v. 
Rudolph & Bauer, C.C.AKy.. 64 F. 
2d 671—Kelble Operating Corpora¬ 
tion V. Jarka Corporation, D.CN.Y., 
20 F.Supp. 647—Schwart? v. In¬ 
spiration Gold Mining Co., D.C. 
Mont, 15 r.Supp. 1030-^. W. Rln- 
grose Co. v. W. & J. Sloane, D.C. 
Pa., 266 F. 402, affirmed, CCA, 
272 F. 446. 

Ark.—Beloate v. Less, 103 S.W.2d 
683. 

Cal.—Sleek v. Hall, 84 P.2a 844, 139 
Cal.App. 279—^Hunter v. Ryan, 293 
P. 826, 826, 109 Cal.App. 736, cit¬ 
ing Corpus Jtuis. 

Colo.—Greater Service Homebuilders' 
Inv. Ass’n v. Albright, 293 P. 845, 
88 Colo, 146. 

Conn.—Shulznan v. Hartford Public 
.Library, 177 A. 269, 119 Conn. 428. 
Del.—Console Master Speaker Corpo¬ 
ration V. Muskegon Wood Products 
Corporation, 188 A 698, 8 W.W. 
Harr. 890. 
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where a contract of employment does not specify its 
duration, the position to be filled, nor the wages, it 
is void for uncertainty and to constitute a valid 
building contract, the language used must be such 
that it is possible to ascertain to a reasonable degree 
of certainty the meaning and intention of the par¬ 
ties.^® . 

A contract which is too uncertain to be specifical¬ 
ly enforced in equity may, nevertheless, be the basis 
for a remedy at law in favor of a party who has 


wholly or partially performed it 79 As a general 
rule, a contract which affords no practical basis on 
which damages for a breach may be ascertained is 
void for uncertainty.89 Nevertheless, a contract 
may be sufficiently certain in that the acts which 
make up performance are expressed definitely 
enough to permit the court to tell whether or not 
the promisor has fulfilled them, and yet the damag¬ 
es from a failure to perform may not be suscepti¬ 
ble of measurement.^! A contract is not uncertain 


Ga.—^Henderson v. Curtis, 197 S.EL 
6S, 57 ChuApp. 892, transferred 196 

S. E. 152, 185 Oft 390. 

Idaho.—People ex reL Hearthurg v. 
Interstate Engineering & Construc¬ 
tion Co., 76 P.2d 997. 

IlL-^ee F. N. Matthews & Co. v. 

LlUenthal, 208 IlLApp. 302. 

Ind.—Lester v. Hinkle, 141 N.E. 463. 
193 Ind. 606. 

Iowa.—^Paltlai v. Wistein, 195 N.W, 
1008. 

Ky.—Fowler’s Bootery v. Selky Shoe 
Co., 117 S.W.2d 931, 273 Ky. 670, 
Me.—Corthell' v. Summit Thread Co., 
167 A. 79, 81, 132 Me. 94, 92 A.L.R. 
1391, citing Corpns jrnxis. 

Md.—^Reiser Co.-v. Baltimore Radio 
Show. 181 A. 465, 169 Md. 306— 
Brown v. Fahey, 146 A. 264, 167 
Md. 481. 

Mo.—Bay v. Bedwell, App., 21 S.W.2d 
208, 206, citing Cozpu Juris— 
Quint V. Kingsbury, App., 289 S.W. 
667. 

Mont.—^Eyankovlch y. Howard Pierce,' 
Inc., 8 P.2d 653. 91 Mont. 344. 
Keb.—Beskas y, Calkins, 281 N.W. 29. 
N.T.—Manufacturers’ Trust Co. y. 
Weldon, 196 N.B. 646, 267 N.T. 488, 
reversing 276 N.T.S. 966, 242 App. 
Dlv. 821,. reargument denied Man¬ 
ufacturers Trust Co. y. Weldon, 
198 N.E. 649, 268 N.T. 668—Quale 
y. McDaniels, 217 N.T.S. 22, 127 
Mlsc. 671—Canet y. Smith, 149 N, 

T. S. 101, 103, 86 Mlso. 99, reversed 
on other grounds 149 N.T.S. 1074, 
164 App.DIv. 981—Sears v. New 
Tork Hippodrome Corp., 171 N.T. 
S. 181. 

Okl.—Stlcelber v. Iglehart, 87 P.2d 
638, 689, 169 Okl. 463, citing Corpus 
Juris. 

Pa.—LIghtcap v. Keaggy, 194 A. 347, 
128 Pa.Super. 348—In re Long^ 
Btreth’s Estate, 29 Pa.Dlst 433. 
Tex.—Radford y. McNeny, Com.App., 
104 S.W.2d 472, reversing McNeny 
v. Radford, Clv.App., 70 S.W.2d 824 
—^Terlon v. Allison, Clv.App., 242 
S.W. 270, 272, citing Corpns Juris, 
Ya.—Parker v. Murphy, 146 S.E. 264. 
162 Ya. 178. 

W.Ya.—Paxton v. Benedum-Trees Oil 
Co., 94 S.B. 472, 80 W.Ya. 187. 

13 C.J. p 267 note 7. 

77. Cal.—Edgar Broa Co. v. Schmel- 
ser Mfg. Co., 166 F. 866, 88 CaL 
App. 667. 


Md.—^Baltimore & 0. R. Co. v. King, 
176 A. 626, 168 Md. 142. 

N.T.—Blackwell y. OHdden Co., 203 
N.T.S. 380. 208 App.Div. 817, affirm¬ 
ed 147 N.E. 188, 239 N.T. 646. 
Pa.—Selss y. McCllntlc-Marshall Cor¬ 
poration, 188 A. 109, 324 Pa 201— 
LIghtcap V. Keaggy, 194 A. 347, 128 
PaSuper, 848. 

13 CJ. p 268 note 3. 

FarUoular amployinent oontraots held 
invalid 

(1) Agreement that agent be paid 
commission on sales of principal’s 
products where not specifting com- 
penaatloa—Wheeler v. Pan American 
Petroleum Corporation, 172 S.E. 826, 
48 C}a.App. 378. 

(2) Contract of employment for 
life by unincorporated association.— 
O’Reilly y. Gerry, .292 N.T.S. 638, 
249 App.Dly. 860. 

(8) Contract to give plaintiff 
steady employment during plaintiff’s 
life, or so long as he was able to do 
work of any kind about defendant’s 
shops or railroad.—^Heckler y. Bal¬ 
timore & O. R. Co., 173 A. 12, 167 
Md. 226. 

(4) Oral contract to raise sales¬ 
man’s salary In proportion to In¬ 
creased use of invention assigned to 
company.—Machen v. Budd Wheel 
Co.. 143 A. 482, 294 Fa. 69. 

(5) Written contract by landown¬ 
ers to pay another certain compen¬ 
sation "In connection with your un¬ 
dertaking work necessary for widen¬ 
ing" street—^Kirkpatrick v. Surkey, 
Tex.Cly.App., 82 aw.2d 904, error 
dismissed. 

18 aj. p 268 note 8 [a]. 

78, Ga.—Brown-Randolph Co. v. 

Gude, 106 S.E. 161, 161 Ga. 281. 
Tex.—Cannaday v. Martin, Clv.App., 
98 S.W.2d'l009, error dismissed. 

9 C.J. p 697 note 63. 

Tisiignags must bs isMUlglbls 
It Is essential that the language of 
a building contract he so Intelligi¬ 
ble as to render the contract capable 
of performance.^—^Lyle v. Jackson 
County, 23 Ark. 68—9 aj. p 697 note 
64. 

Tfc U.S.—Weed v. Lyons Petroleum. 
I Co.. D.C.DeL, 284 F. 726, affirmed,, 
' C.C.A., Lyons Petroleum Co. v. 

. Weed, 300 F. 1005. 
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Colo.—^Ward v. Ward, SO P.2d 868, 
94 Colo. 276. 

N.T.—Cowles v. Cole, 244 N.T.S. 4, 
187 Mlsc. 491. 

OkL—Harlow Pub. Co. y. Patrick, 
72 P.2d 511, 612, 181 Okl. 83, citing 
Corpns Juris. 

Tex.—^Elmendorf v. Mulllken, Civ. 
App., 231 S.W. 164, citing Corpus 
Juris. 

Ya.—^McDaniel v. Daves, 123 S.E. 

663, 139 Ya 178. 

18 aJ. p 268 note 10. 

Certainty as affecting relief 

(1) Where a party seeks speclfl(r 
performance of a contract, the terms 
of the contract must be certain in 
all particulars essential to its en¬ 
forcement; but, If the relief sought 
Is recovery of damages. It may be 
sufficient If there Is certainty only 
as to the general scope and stipula¬ 
tions of the contract—Manss-Owens 
Co. v. H. S. Owens & Son, 105 S.H. 
648, 129 Ya 188. 

(2) Especially when only legal 
relief Is sought, only “reasonable 
certainty" Is demanded of contract, 
requirement being fulfilled If mean' 
ing of contract, as whole. Is intelligi¬ 
ble to court—Kann v. Wausau Abra¬ 
sives Co., 168 A. 828, 86 N.H. 41. 

(8) Absolute certainty In every 
deal is not required as basis for 
action at law.—Cowles v. Cole, 244, 
N,T.S. 4, 187 Mlsc. 491. 

BOk Ala—Grand International Broth- - 
erhood of Locomotive Engineers v., 
Couch,. 184 So. 178. 286 Ala 611. 
Iowa—Gould V. Gunn, 140 N.W. 880,, 
161 Iowa 166. • 

Dlsovetiottaty servloes 
An action for damages for breach 
of contract cannot be founded on an . 
agreement to render a service In the 
discretion and Judgment of the-one 
so bound when there Is no abuse of 
the discretion or no standard by 
which to measure damages for Its- 
breach furnished by the contract or 
by the law.—Grand International 
Brotherhood of Locomotive Engineers ■> 
V. Couch, 184 So. 178, 286 Ala 611. 

81. U.S.—Harms v. Stern, D.C.N.T., 
222 F. 581, reversed on other" 
grounds 229 F. 42, 146 aCJL S. 
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because it is silent as to the damages for a breach.82 

Causes of uncertainty. A written agreement 
may be uncertain because of blanks left therein,83 
unless such blanks relate to mitters not interfering 
with the formation of a contract by acceptance,’3* 
■or it may be uncertain because of failure to name 
the parties,35 or because it is so misspelled or un¬ 
grammatical, etc., that it has no meaning at all.3« 
A contract, however, is not uncertain because some 
of the terms of an offer are part of a conversa- 
tion.37 Further, parties contracting in terms of fa¬ 
miliar significance in respect of a particular busi¬ 
ness, service, or relation need not, in order to im¬ 
pose mutual obligations by their respective engage¬ 
ments, explain or define in their contract terms 
which, to those not informed as the contracting par¬ 
ties are, may* have no meaning or tangible effect33 

Effect of subsequent acts. A contract which is 
uncertain when made may, after its execution, be 
rendered certain by practical construction, or other- 
wise.33 However, complete performance of only 
one of a number of important executory contract 
obligations cannot prevent avoidance of the con¬ 
tract where others equally important remain execu¬ 


tory and are uncertain.80 A contract which is suf¬ 
ficiently definite when made cannot be rendered in¬ 
definite by subsequent acts of a party.si Payments 
made on account of a contract which is void because 
of indefiniteness will not validate it.32 

Contract excluding remedy. A contract which 
excludes some remedy given by law should be so 
definite and positive in its terms as to show the clear 
intention of the parties so to do;33 and a mere 
agreement for delay in enforcing a right is unen¬ 
forceable where no definite time is agreed on.®^ 

Contract in favor of third person is void for un¬ 
certainty where it does not fix the benefit to accrue 
to him.35 

(2) Intention Capable of Ascertainment 

An offer is certain If, under the general rules of 
construction, the intention of the parties can be as¬ 
certained, and If It can be rendered certain, as b/ 
reference to something certain. 

If, with the aid of the usual tests and principles 
of construction, discussed infra ■§ 294 ct seq, the 
court is able to ascertain and to enforce the inten¬ 
tion of the parties, their agreement will not be held 
uncertain.® 3 So an agreement drawn up by illiter- 


Iowa.—^Dugsrer v. Kelly, IBO N. 
W. 27, 188 Iowa 129. 

83. Mo.—Huttig V. Brennan, 41 S.W. 
2d 1064, 1062, 828 Md. 471, quoting 
Oozinu 70x18. 

IS C.J. p 268 note 14. 

84. Mass.—Duggan Matthew 

Cummings Co.. 178 N.E. 826, 27? 

' Mass. 445. 

85^ N.a—Webster v. Bla, 6 N.H, 
540. 

13 C.J. p 268 note 15. 

8 & Mass.—Cheney Bigelow Wire 
Works V. Sorrell, 8 N.E. 832, 142 
Mass. 442. 

13 C.J. p 268 note 16. 

87. Conn.—Mercer Electric Mfg. Co. 
V. Connecticut Electric Mfg. Co., 
80 'A. 909, 87 Conn. 691. 

Ala.—Sloss-^heffleld Steel, etc., 
Co. v. Payne, 64 So. 617, 186 Ala. 
341. 

89. U.S.—Pennsylvania R ■ Co. v. 
Huston, aGA.Ohlo, 81 r.2d 704— 
General Halnt Corporation v. Kra¬ 
mer, C.C.AOkl., 67 y.2d 698, cer¬ 
tiorari denied Kramer v. General 
Paint Corporation, 58 S.Ct. 10, 287 
H.S. 606, 77 L.Bd. 626. 

Cal.—Sleek v. Hall, 34 P.2d 844, 189 
Cal.App. 279. 

Conn.—Palumbo v. George A Puller. 

Co., 122 A 63, 99 Conn. 363. 

Iowa.—Olson v. Shuler, 210 N.W. 463, 

■ 203 Iowa 618. 

Md.—Scarlett v. Young, 185 A 129, 

. 170 Md. 368. 

Shell Petroleum Corporation 


V. YandeU, 168 So. 787, 172 Miss. 
66 . 

Mo.—Silverman v, Rotman, App., 118 
S,W.2d 72. 

N.Y.—Chard v. Ryan-Parker Const 
Co., 169 N.Y.a 622, 182 AppJDiv. 
455. 

OKL—^Harlo,w Pub Co. v, Patrick, 72 
P.2d 511—^Livingston v. Blair, 231 
P. 82, 104 Okl. 238—Sherhondy v. 
Tulsa Boiler & Machinery Co., 226 
P. 664, 99 OkL 214. 

Pa.—Rossmassler v. Splelberger, 113 
A 876, 270 Pa. 80. 

Tex.—^ECaakell Motor Co. v. Reming¬ 
ton, Civ.App., 26 S.W,2d 913. 
Wyo,—Casper Nat Bank v. Curry, 
66 P,2d 1116, 110 AL.R 360. 

13 C.J'. p 268 note 19. 

Agreemsmt vagus la part 
Part of agreement originally too 
vague and indefinite for enforcement 
may be cured of such ddfect or be¬ 
come definite by performance, so as 
to make binding other x>art of con¬ 
tract as thus furnishing considera¬ 
tion supporting counter promise to 
perform or supplying element of mu¬ 
tuality first lacking.—Talamini v. 
Rosa, 77 S.W.2d 627, 267 Ky. 228. 

Building ud oonirtruotloa contracts 
Contract for restoration of build¬ 
ing is sufficiently definite so that 
plalntifl contractor could recover 
thereon, although no specifications 
had been prepared as provided, since 
defendant by permitting work to go 
on. without requiring specifications 
waived such requirement—Mogelage 
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V. Benevolent & Protective Order of 

Elks, 78 So. 947, 118 Miss. 6. 

9ft U.S.—Woerhelde v. Barber As¬ 
phalt Paving Co., Mo., 261 P. 198, 
168 C.C.A 352, certiorari granted 
Barber Asphalt Pav, Co. v. Woer¬ 
helde, 89 act 20, 248 U.S. 667, 68 
L.Ed. 420, and certiorari dismissed 
40 S.Ct 54, 250 U.S. 679, 63 L.Ed. 
1203. 

91. N.Y.—Fraker v. Hyde, 119 N.Y.a 
879, 136 App.Div. 64. 

9S. Colo.—Greater Service Home¬ 
builders’ Inv. v. Albright, 293 P. 
345, 88 Colo. 146. 

IS C.J. p 268 note 21. 

93. Ind.—Straus v. Yeager,. 98 N.E. 
877, 48 IndApp. 448. 

94, Pla.-rKreiss Potassium Phos¬ 
phate Co. V. Knight, 124 So. 761, 
98 Fla. 1004. 

98. La.—^Miller v. Crusel, 135 La. 
649. 

13 C.J. p 268 note 23. 

9ft U.S.—Electrical Research Prod¬ 
ucts V. Gross, C.aAAlaska, 86 F. 
Sd 926, 929, citing Ooxpns Jnxls— 
Elbukan Oil Co. v. Lamb, aC.A 
Kan., 12 F.2d 887—Weed v. Lyons 
Petroleum Co., D.C.DeL, 294 F. 726, 
affirmed, C.C.A, Lyons Petroleum 
Co. V. Weed, 800 F. 1006. 

Ala.—^Plsltz-SmoUan Co-op. Btotes v:- 
Meeks, 140 So. 442, 224 Ala. 880—‘ 
Hamilton v. Stone, 80 So. 862. 202 
Ala. 468. . , . . 

Cal.—MoIlUpoil V. Hbtqr, Oft, 

113 P. 971, 190 CaL 646—Cadpary 
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V. Moore, App., 70 P.2d 224--Mjey- 
era v. Nolan, 63 P.2.d 1216, 18 CaL 
App.2d 319--Caldwell v. Western 
Development Co., 203 P. 168. 64 Cal. 
App. 776—Buxton v. International 
Indemnity Co., 191 P. 84, 47 Cal. 
App. 583. 

Colo.—George Trltch Hardware Co. v. 

Donovan. 221 P. 881, 74 Colo. 360. 
Ga.—Verdery v. Withers, 116 S.H. 
894, 30 Ga..App. 63—^McIntosh Land 
& Timber Co. v. Middleton, 102 S. 
E. 171, 24 Ga.App. 719. 

Iowa.—Olson v. Shuler, 210 N.W. 463, 
203 Iowa 618. 

BAn.—^Marah v. Brown-Crummer Inv. 
Cd., 23 P.2d 465, 468, 138 Kan. 123, 
citing OorpnB Joxls. 

Mass.—W. H. Ballard Co. v. Llpp, 
192 N.E. 492, 288 Mass. 163— 
George W. Wilcox, Inc. v. Shell 
Eastern Petroleum Products, 186 N. 
E. 662, 283 Mass. 383. 

Minn.—John Newton Porter Co, v. 
Kiewel Brewing Co., 162 N.W. 887, 
137 Minn. 81. 

Miss.—^Pugh V. Gressett, 101 So. 6?!, 
697, 136 Mlsa 661, Quoting Corpus 
Juris. 

Mont—^Thrasher v. Schrelber, 260 P. 
600, 77 Mont 221. 

N.H.—Studley Box ft Lumber Co. v. 
National Fire Ins. Co., 164 A. 337, 
86 N.H. 96, 76 A.LR. 248. 

N.T.—Heyman Cohen ft Sons v. M. 
Lurie Woolen Co., 138 N.E. 370, 
282 N.T. 112, reversing 189 N.Y.S. 
880, 197 APP.D1V. 797—Export & 
Import Film Co. v. B. P. Schulberg 
Productions, 211 N.Y.S. 838, 126 
Mlsc. 766, affirmed 218 N.Y.S. 740, 
218 App.Dlv. 828—Swedlsh-Amerl- 
can Nat Bank v. Merz, 179 N.Y.S. 
600. 

OkL—^Harlow Pub. Co. v. Patrick, 72 
P.2d 511—J. W. Cherry Co. v. Con¬ 
solidated Flour Mills Co., 287 P. 
1019, 148 OkL 99—^Roxana Petro¬ 
leum Co. of Oklahoma v. Goldrick, 
242 P. 228, 113 Okl. 298. 

Tex.—Harris v. Lattlmore, Ciy.App., 
44 S.W.2d 1087, error dismissed— 
Folmar v. Thomas, CivApp., 196 S. 
W. 861. 

Va.—McDaniel v. Daves, 123 S.E. 
668, 189 Va. 178. 

Wash.—Warner v. Channell Chemical 
Co., 208 P. 1104, 121 Wash. 237. 

18 C.J. p 269 note 26—9 C.J. p 698 
note 66. 

Paitloalar agrsameiLtB held suffloleiit 

(1) Contract making plaintiff sole 
state distributor of manufacturer's 
products used chiefly In reflnlshlng 
and polishing automobiles.—E. L Du 
Pont De Nemoxirs ft Co. v. Clalborne- 
Reno Co.', C.CA.Iowa. 64 F.2d 224, 89 
A.LR. 288, certiorari denied Clai- 
bome-Reno Co. v. E. L Du Pont De 
Nemours ft Co., 64 S.Ct. 64, 890 U.S. 
646, 78 L.Ed. 561. 

(2) A contract between defendant 
owner of timber and mills, and plain- 
tilt for the manufacture of the tim¬ 


ber Into lumber.—Kamm v. Pritch¬ 
ard, C.C.A.Mlsa., 296 F. 871. 

(8) Contract between automobile 
maker and dealer.—^Moon Motor Car 
Co. of New York v. Moon Motor 
Car Co.. C.CJLN.Y.. 29 P.2d 8. 

(4) Contracts between railroads 
and storage company requiring stor¬ 
age company to call for all unclaim¬ 
ed package freight pay freight 
charges, and hold freight in storage 
until delivery to proper party on evi¬ 
dence of ownership, with authority 
to sell unclaimed property at public 
auction. — Pennsylvania R Co. v. 
Huston. C.C.A.Ohio. 81 P.2d 704. 

(5) Agreement whereby decedent 
gave children securities, which was 
Indefinite as regards amount children 
would pay for annuity.—Hirsh v. U. 
S., CtCL, 86 F.2d 982. 

(6) A contract to put a barge In 
good repair.—Ollinger ft Bruce Dry 
Doch Co. V. James Glbbony ft Co., 
81 So. 18, 202 Ala. 516. 

(7) An agreement to "get” for a 
certain person two hundred acres 
of timber land, and offer It for such 
other person’s Investigation, etc.— 
Winfield Lumber Co. v. Partridge, 80 
So. 821, 202 Ala. 487. 

(8) Contract providing that com- 
-pany should have exclusive agency 
for welding rods as long as It gave 
faithful service to trade.—^Nfoble v. 
Reld-Avery Co., 264 P. 841, 89 CaL 
App. 75. 

(9) Agreement not to exercise an 
option so as to allow a third person 
to buy the articles.—^FUnt v. Gl- 
guiere, 196 F. 85, 50 CaLApp. 814. 

(10) A contract to supervise the 
construction of a college for one 
half of the net pfbflts or net pro¬ 
ceeds, unless the net proceeds should 
be less than six thousand dollars, in 
which event the contractor would be 
entitled to one third of such net prof¬ 
its or net proceeds.—Olson v. Harvey, 
188 P. 761, 68 Colo. 180. 

(11) Contract of emploinnent of 
agent to sell or promote sale of 
gravel to be used on roads of state 
highway system fixing compensation 
at five cents per ton on gravel so 
sold.—Cary v. Neel, 189 BE. 676, 64 
GaJLpp. 860. 

(12) Contract whereby motion pic¬ 
ture distributor agreed to furnish 
exhibitor with named films, and ex¬ 
hibitor agreed to show each film In 
Its theater within six weeks after 
being notified of availability thereof. 
—Mion ft Murray Co. v. World Wide 
Pictures, 176 S.E. S3, 49 GAJlpp. 589. 

(13) Contract for sale of store 
business and for buyer's employment 
of seller as manager at specified 
annual salary. — National Manufac¬ 
ture ft Stores Corporation v. Dekle, 
178 S.E. 408, 48 <3kuApp. 615. 

(14) ^ Contract whereby plaintiff 
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agreed to purchase Hen claims for 
defendants.—^Broyles v. Haas, 172 S. 
E. 742, 48 Ga.App. 321. 

(16) Contract for subscription to 
stock of corporation to be formed 
under laws of Georgia at stlpiilated 
price.—TomberUn v. Waycross Com¬ 
mercial Hotel Co., 162 S.E. 300, 41 
GkLApp. 77, certiorari denied Way- 
cross Commercial Hotel Co. v. Tom- 
berlin, 160 S.E. 92, 173 Ga. 224. 

(16) Contract of employment as 
cotton buyer.—Anderson, Clayton ft 
Co. V. Mangham, 123 S.k 169, 32 Ga. 
App. 152. 

(17) Agreement to buy assets of 
bankrupt at public sale and resell 
them to plaintiff for price for which 
they are bid in.—^M. C. EHser Co. v. 
Padrlck, 118 S.E. 791, 80 Ga.App. 642. 

(18) Contract to prepare plans and 
specifications for building and to su¬ 
pervise It for additional amount— 
Lambright v. Everett 94 S.E. 693, 21 
GaApp. 488.0 

(19) Contract to put new glass 
front in building rented by plain¬ 
tiffs.—Parkas Vv S. Cohn ft Son, 91 
S.E. 892, 19 GaApp. 472. 

(20) Contract between employers 
that in all matters concerning labor 
unions, action taken by parties "In¬ 
volved and affected by such contro¬ 
versy” should be determined by two- 
thirds vote of all parties thereto.— 
American Dental Co. v. Central Den¬ 
tal Laboratory Co., 266 IlLApp. 279. 

(21) Contract under which distrib¬ 
uting company was to purchase from 
producing company all of natural gas 
produced from particular leasehold 
but under which amount to be taken 
wt^s to be limited by extent of de¬ 
mands on distributing company, ac¬ 
cording to custom and usage of that 
field.—^Peoples Ice ft Fuel Co. v. 
Dickey Oil Co., 66 P.2d 819, 146 Kan. 
861. 

(22) Oral employment contract 
whereby construction company's su¬ 
perintendent agreed to pay seventy- 
five cents per hour for one year and 
electric welder agreed to ' work If 
’he accepted offer, and 'commenced 
work next day.—Torson Const Co. v. 
Grant 66 S.W.2d 79,‘261 Ky. 800. 

(28) Contract to launder stated 
quantities “approximately,” and 
"more or less,” of underwear, shirts, 
Jerkins, and bales of puttees and 
stockings.—Nickel v. Zeitz, 154 N.E. 
769, 258 Mass. 282. 

(24) An agreement by a vendee to 
let a vendor take ice needed for his 
,own use from the vendor’s Icehouses 
for and during the term of the ven¬ 
dor’s life.—Proctor v. Union (3oal Co., 
187 N.E. 669, 243 Mass. 428. 

(26) Contract relating to sale of 
land.—Leary v. Cuslck, 210 N.W, 
591. 168 Minn. 466. 

(26) Clause of contract for devel- 
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ate persons will not be held uncertain, if it is pos¬ 
sible for the court to ascertain their meaningf.®^ 
While a contract, incomplete on its face, may there¬ 
by be ambiguous, it is not necessarily void.®* Ab¬ 
solute certainty is not required. That is certain 
which may be rendered certain, according to the 


maxim, Id certum est quod oertum reddi potest. 

A promise not in itself certain may be rendered cer¬ 
tain by a reference to something certain.^ A con¬ 
tract need not specify price for, if no price is stat¬ 
ed, it will be presumed that a reasonable price was 
intended,^ unless the terms of the agreement ex- 


opment of mining property that "If 
the development proves satisfactory, 
then contract shall be binding."—^Lee 
V. Lee Gold Mining Co., 230 P. 1091, 
71 Mont E92. 

(27) Contract by defendants to 
furnish sufficient funds to carry on 
corporation's business.—Stem v. Pre¬ 
mier Shirt Corporation, 183 N.E. 863, 
260 N.Y. 201, affirming in part and 
reversing In part 255 N.T.S. 964, 235 
App.Div. 722. 

(28) Advertising contract for cer¬ 
tain number of Ifnes subject to plain- 
tlfTs rules respecting contents of ad¬ 
vertising, make-up of paper, or de¬ 
mand for space, which were not 
enumerated, or were open to change 
and might affect Quantity of ad¬ 
vertising inserted, and provision 
that, unless advertiser used certain 
amount of advertising, It should pay 
higher rata—^News Syndicate Co. v. 
Philip Wolf, Ina, 241 N.T.S. 408, 138 
Mlsa 483. 

(29y A grantee’s agreement to sup¬ 
port grantor and her mother during 
their lifetime.—Coykendall v. Kel¬ 
logg. 198 N.W. 472, 60 N.D. 867. 

(30) Contract relating to division 
of royalties from oil and gas leases. 
—Oklahoma State Bank of Ada v. 
Crumley, 298 P, 218, 146 OkL 12. 

(81) Agreement by complainant to 
have specified amount placed in trust, 
interest to go to him for life and 
principal to another person, or fils 
heirs.—Danheiser v. Germania Sav¬ 
ings Bank.& Trust Co., 194 S.W. 1094, 
137 Tenn. 650. 

(82) Contract for display advertis¬ 
ing.—^Barron G, Collier, Inc,, of Tex¬ 
as V. Davidson-Levlne, Tex.Civ.App., 
294 S.W. 228. 

(88) Contract whereby deceased 
agreed to give plaintiff house and 
lots in certain city, together with 
household goods and income from 
farm in certain Qounty.—Sanderson v. 
Sanderson, Tex.Clv.App., 82 S.W.2d 
1008, affirmed, Com.App., 109 S.W.8d 
744. 

(84) A contract, giving a seller of 
corporate stock the right to demand 
back the stock unpaid for on nonpay¬ 
ment of any two of twenty-five notes 
given therefor, and the buyers the 
option of returning the stock unpaid 
for at any time and receiving back 
the unpaid notes.—Pickens v. Rankin, 
Tex.CIv.App., 258 S.W. 847. 

(86) An agreement by the buyer of 
a donkey engine that the seller 
should have the use of the engine 
17 0JJ3.-24 


during the summer following the sale 
for completing the logging opera¬ 
tions on a described tract of land.— 
Olson V. Solberg, 206 P. 10, 119 
Wash. 496. 

(36) Contract providing for remov¬ 
al of shale from hill on farm owned 
by parties to contract in certain 
to^^n.—White v. Machovec, 253 N.W. 
.889, 214 Wis. 458. 

(37) Covenant restraining seller 
from engaging in similar business 
within radius of specified number of 
blocks.—^Bloomfield Baking Co. v. 
Maluvius, 168 A. 441, 112 N.J.Eq. 109 
—Sandullo v. La Bruna, 160 A. 884, 
111 N.J.Eq. 4—Mazle v. Wilson, 144 
A. 13, 103 N.J.Eq. 569. 

97. Mass.—Atwood v. Cobb, 16 Pick. 
227, 26 Am.D. 657. 

98. Wis.—^Wisconsin Farm Co. v. 
Watson, 152 N.W. 449, 160 Wis. 
638. 

99. U.S.—U. S. V. Porter. B.CMlch., 
9 P.2d 153. 

Ala—^Limbaugh v. Boaz, 78 So, 421, 
16 AlaApp. 411. 

Cal — Tuck V. Gudnason, 54 P.2d 88, 
11 CalApp.2d 626—^MacFarland v. 
Cltir of Los Angeles, 80 P.2d 531, 
187 CalApp. 415—^Long v. Sacra¬ 
mento Valley Sugar Cto., 16 P.2d 
337, 127 CalApp. 716. 

Idaho.—^Tingwall v. Wilson, 296 P. 

1017, 60 Idaho 452. 

Mo.—Klaber v. Lahar, 68 S.W.2d 103. 
N.T.—Rosenthal v. United States 
Paper Co., 164 N.T.S. 121. 

Pa—^Rossmassler v. Splelberger, 112 
A. 876, 270 Pa SO. 

Tex.—Sanderson v. Sanderson, Civ. 
App., 82 S.W.2d 1008, affirmed, 
Com.App., 109 S.W.2d 744^MitcheIl 
V. Kennedy, CivA.pp,, 238 S.W. 298, 
dismissed for want of Jurisdiction. 
Wis.—White V. Machovec, 263 N.W. 
389, 214 Wis. 458 — Pallange v. 
Mueller, 288 N.W. 816, 206 Wia 
109, 80 A.L.R. 1464. 

18 C.J. P 270 note 2&—86 C.J. p 689 
note 46. 

L U.S.—Elsctrical Research Prod¬ 
ucts V. Gross, C.C.A.Alaska, 86 F. 
2d 925, 926, citing Corpus Juris. 
Ala—Planters’ Warehouse & Com¬ 
mission Co. V. Barnes, 169 So. 63, 
229 Ala 572. 

Ark.—Shibley v. White, 104 S.W.2d 
461, 464, 193 Ark. 1048, Quoting 
Corpus Juris. 

Md.—Scarlett v. Toung, 186 A. 129, 
170 Md. 358. 

Masa—Duggan v. Matthew Cum- 
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mlngs Co., 178 N.E. 825, 277 Mass. 
446. . 

N.Y.—Sun Printing & Publishing 
Ass’n v. Remington Paper & Power 
Co., 198 N.T.S. 698, 201 App.Div. 3 
R.I.—^Newell v. Anchor Webbing Co., 
129 A. 264. 

Wis.—Pallange v. MueUer, 238 N.W. 

815. 206 Wia 109, 80 A.L.R. 1454. 
IS aj. p 270 note 29. 

Beferenoe to plans and spedfloatlotts 

(1) A building and construction 
contract may, for the purpose of de¬ 
scribing the work to be performed, 
refer to particular plans and specifi¬ 
cations or other writings.—Brown- 
Randolph C!o. v. Gude, 106 S.E. 161, 
151 Ga 281—9 C.jr. p 698 note 67. 

(2) Where the contract does not 
sufficiently describe the work to be 
done, but refers for such description 
to particular plans and specifications. 
It is uncertain If the plans and spec¬ 
ifications referred to cannot be iden¬ 
tified.—Donnelly v. Adams, 46 P. 916, 
116 Cal. 129—9 C.J. p 698 note 68. 

(3) The same Is true If the plans 
are insufficient, as being indefinite 
and uncertain.—Nave v. McGrane, 
118 P. 82, 19 Idaho 111—9 C.J. p 698 
note 69. 

(4) So, also. If the plans or spec¬ 
ifications are never prepared.—King 
Lumber Co. v. itTatlonal Bank of 
Summers of Hinton, C.C.A.W.Va., 286 
F. 906. 

(6) The fact that a contract re¬ 
fers for a particular description of 
the work.to be performed to alleged 
plans and specifications not In exist¬ 
ence will not constitute a fatal un¬ 
certainty if the contract Itself suffi¬ 
ciently describes the work to be done. 
—^Hitchcock v. Galveston, C.C.Tex, 
12 F.Ca3.No.6,684, 8 Woods 287—9 G 
J. p 698 note 70. 

(6) A contract referring to "plana 
and specifications" as "herein made 
a part" of the contract, or referring 
to signed or attached plans or spec¬ 
ifications that are not signe^ or at¬ 
tached, is left inchoate and incom¬ 
plete and cannot form the basis of a 
recovery.—House v. Sealey, 122 So. 
741, 164 Miss. 663—9 C.J. p 698 note 
72. 

(7) It is otherwise If such contract 
contains something to locate or iden¬ 
tify the plans or specifications In 
some way.—Alminl Co. v. King, 92 
IlLApp. 376. 

a. Del.—^Ralsler Sprinkler Co. v. Au¬ 
tomatic Sprinkler Co. of America, 
171 A. 214, 6 W.W.Harr. 67. 
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dude such an assumption.* In other like cases, 
■when the terms are not absolutely certain, it is held 
that the parties have in effect referred the matter 
to a court or jury in case they disagree about it 
themselves.^ 

Time for performance or termination. The fail- 
• ure of an executory contract to state the time -with¬ 
in which it is to be performed does not render it 
void for uncertainty, since it will be implied that 
performance is to be within a reasonable time;® 
nor is a contract fatally indefinite merely because 
it does not spedfy a time presently definite for its 
termination,® although a contract may be void for 
uncertainty where terminable at any time by either 
party."^ ‘Further, a contract is not invalid because 
not performable until after the promisor’s death.* 


Partial uncertainty. A patent ambiguity which 
renders a dause of a contract uncertain and void 
will not invalidate the remainder of the instrument 
if there is enough left to constitute a complete con¬ 
tract,* or where the valid promise is separable from 
the invalid.!* Further, the contract is not void be¬ 
cause performance is, as to particular details, left 
subject to the subsequent agreement of the par¬ 
ties.!! 

§ 37. -Terms 

An offer may Include any terms not lUegal. Terms 
may be implied by law. 

One who makes an offer to enter into a contract 
may do so on any terms that he may see fit to make, 
as long as they are not illegal; and, if the offer is 
accepted, such terms are binding on both parties.!* 


Tex.—Burger v. Ray, Clv.App., 289 
S.W. 267, dismissed for want of 
jurisdiction. 

3h Me.—Corthell v. Summit Thread 
Co., 167 A. 79, 132, Me. 94, 92 A,L. 
R. 1891. 

4. TJ.S. — Worthington v. Beeman, 
m., 91 F. 282. 33 C.CA. 476. 

13 C.J. p 270 note 81. 

6. Ill.—Bluings V. Mounds Building 
& Loan Ass’n, 15 N.E.2d 618, 296 
BLApp. 693. 

Mont.—Lee v. Lee Ctold Mining Co., 
230 P. 1091, 71 Mont 692. 

Wash.—^Foelkner v. Perkins, 86 P. 
2d 1096—^Merchants' Bank of Cana¬ 
da V. Sims, 209 P. 1113, 122 Wash. 
106. 

Wia—American Metal Products Co. 
V. A. Geo. Schultz Co., 267 N.W. 
19, 221 Wla. 291. 

13 C.J. p 271 note 32—9 C.J. p 698 
note 66. 

a Ala.—^Reaves v. Stewart 181 So. 
774. 

Cal.—^Long Beach Drug Co. y. Unit¬ 
ed Drug Co., 88.P.2d 698, 702, cit¬ 
ing Oozpns Juris—^Noble v. Reid- 
Avery Co., 264 P. 341, 89 Cal.App. 
75. 

Mo.-^Nelaon v. Massman Const Co., 
App., 91 S.W.2d 623, certiorari de¬ 
nied Massman Const Co. v. Nelson. 
67 S.Ct 82, 299 U.9. 669, 81 L.Bd. 
•419, rehearing denied 67 S.Ct 114, 
299 n.S. 621, 81 L.Ed. 457. 

N.J.—Phoenix Hardware Co. v. Para¬ 
gon Paint & Varnish Corporation, 
192 A- 45, 122 N.J.Bq. 140. 

Pe.—^Rossmassler y. Splelberger, 112 
A. 876. 270 Pa. 80. 

13 aJ. p 271-note 38. 

Oonteaots held valid 
• (1) Contracts made In February 
and March. 1919, bet-ween growers 
and. a canntns company, for the 
growing 0 ^ beans to be planted be- 
tWeeU March 10 and May 1, and de¬ 
livery of the beans grofm to the 


company, are not void for uncer* 
tainty as to the year, although no 
year was speclfled, but relate to the 
then current year.—In re BL A. Shav¬ 
er Co., D.aFla, 266 P. 426. 

(2) A contract making plaintiff, 
except one other, the exclusive pur¬ 
chaser In California of defendant's 
warehouse receipts for whisky, as 
long as plaintiff purchased and con¬ 
tinued to purchase from defendant 
all of Its 'u;urehouse receipts for 
whisky that It exploits In Colifomia. 
was sufficiently certain and valid as 
to duration.—Great Western Distil¬ 
lery Products V. John A. Wathen 
DlstUlery Co., CaL, 74 P.2d 746. 

(8) A contract whereby union 
promised employee that, if she Join¬ 
ed union and lost her position be¬ 
cause of Joining, union would con¬ 
tinue her salary until she was again 
employed, was not too indefinite and 
uncertain to be made the basis of 
an action at law, since duration of 
union's obligation could have been 
made certain in point of time by Its 
procurement of employment for em¬ 
ployee after she was discharged.- 
Riser V. Amalgamated Clothing 
Workers of America, Va., 194.S.BL 
727. 

7. U.S.—^B. I. Du Pont De Nemours 
& Co. V. Clalbome-Reno Co., C.C.A. 
Iowa, 64 F.2d 224, 89 A.L.R 238. 
certiorari denied Clalbome-Reno 
Co. V. E. L Du Pont De Nemours 
& Co.. 64 8.Ct 64. 390 U.S. 646, 78 
L.Bd, 661. ' 

Sales agency oonkraot giving dis¬ 
tributor sole .right to sell manufac¬ 
turer’s products used to refinlsh and 
polish automobiles, indefinite as to 
duration, is void for uncertainty.— 
R I. Du Pont De Nemours & Co. v. 
Clalbonie-Reno Cp., supra. 

a Cal-—^Butchel College v. Chamber- 
lolx, 84 p: 1060. 8 CaLApp. 246. 
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Promise to pay debt at death of 
promisor Is vaUd.—Schwelckhardt v. 
Jokers, 260 Ill.App. 77. 

a U.S.—Weed V. Lyooos Pertoleum 
Co., D.C.Del., 294 F. 725, affirmed, 
C.C.A., Lyons Petroleum Co. v. 
Weed, 800 F. 1005. 

18 C.J. p 271 note 86. 

la U.S.—^Palmer v. Aeolian Qo., C. 
C.A.Iowa, 46 F.2d 746, certiorari 
denied 51 S.Ct. 560, 283 U.S. 851, 
75 L.Bd. 1468—Weed v, Lyons Pe¬ 
troleum Co., D.C.Del., 294 F. 726, 
affirmed, C.CJL, Lyons Petroleum 
Co. V. Weed, 800 F. 1005. 

Oontraofe whleh has several oh- 
Jeots, and Is not "so vaguely ex¬ 
pressed" as to all those objects "as 
to be wholly unascertalnabla" is not 
•wholly void, as, under Civ.Code S 
1698, is a contract having but a 
single object so vaguely expressed. 
—Caldwell V. Western Development 
Co.. 208 P. 158, 54 CaLApp. 776. 

11. Mass.—^Elrkley v. F. EL Roberts 
Co., 167 N.R 289, 268 Mass. 246. 

IS C.J. p 271 note 36. 

IS. VL—Drew v. Edmunds, 16 A. 

100, 60 Vt 401, 6 Am.S.R. 122. 

18 C.J. p 271 note 87. 

Ulstake hy offeror 
One soliciting bids, for services to 
be'performed in the construction of 
a building owes no duty to a bidder 
to warn him that his bid is so low 
that he may lose money In comply¬ 
ing with its terms.—Leonard v. Etow-. 
ard, 136 P. 649, 67 Or. 203. 

Offer held uiaffeoted by existence 
of another paper which had -not been 
executed by o^ers, where such other 
persons had joined in the promise 
made, 'which was accepted, and oth¬ 
er tmexecuted paper would add noth¬ 
ing to the promise which had been 
accepted. — Kentucky Joint Stock 
Land Bank of Lexington y. Coons’ 
Ex’x, 67 S.W.2a 662, 247 Ky. 789. 
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An offer may consist of various terms, some of 
which are not expressed on its face, but are contain¬ 
ed in a document which is delivered to the other 
party. As shown infra § 41, the person accepting 
the offer may or may not be bound by such terms, 
according to the circumstances. There are many 
terms not actually expressed in the offer which are 
implied by law and which are as binding on both 
parties after acceptance as though actually spoken 
or written into the contract. A contract, it may 
truly be said, includes not only what the parties 
actually write down or say, but all those things 
which the law implies as part of it, and likewise all 
matters which both the parties intend to express, 
but do not^* 

§ 38. -Communication 

The terms of an offer must be communicated to the 
other party. 

As stated supra § 33, to constitute an agreement, 
it is obvious that the intention of the parties must 
be communicated. One cannot accept an offer 
which has not .been communicated to him; and, 
therefore, as a general rule, an uncommunicated 

18. U.S.—Southwest Pipe Line Co.' 
y. Empire Natural Gae Co., C.C.A. 

Okl. 88 F.2d 248, affirming, D.C., 

Empire Natural Gas Co. v. South¬ 
west Pipe Line Co., 26 F.2d 742. 

MIcIl—M artin y. De Young, 206 N. 

W. 142, 232 Mich. 112. 

Miss.—Pugh y. Gressett, 101 So. 

691, 698, 136 Miss. 661, quoting 
Corpus JuxiB. 

N.T.—Ehrenworth v. George F. Stuh- 
mer & Co., 128 N.E. 108. 110, 229 
N.T. 210, citing Corpus JUxls— 

Singer y. Henry Dlsston & Sons, 

166 N.T.S. 94, 178 App.Div. 108. 

N.D.—Mace y. Cole, 198 N.W. 816, 

818, 60 N.D. 866, citing Corpus 
Juris. 

18 CJ*. p 271 note 39—86 CJ. p 689 
note 47. 

Customs and usages Implied in con¬ 
tracts see the C.J.S. title Customs 
and Usages S 26, also 17 C.J. p 499 
note 22 et seq. 

1^ Mont—Sunburst Oil & Gas Co. 
y. NevlUe, 267 P. 1016, 79 Mont 
660. 

N.T.—Trimble y. New York Life Ins. 

Co., 266 N.Y.S. 292, 234 App.DJy. 

427—Payne y. Lauts Bros. & Co., 

166 N.Y.S. 844, affirmed 168 N.Y. 

S. 869. which Is affirmed 171 N.Y. 

S. 1094, 186 App.Dlv.'904. 

N.C.—^Dodds y. St Louis Union Trust 
Co.. 170 S.E. 662, 206 N.C. 163. 

Va—Green's Bx'rs y. Smith. 181 S. 

E. 846, 146 Va 442, 44 A.L.E. 1176, 
rehearing denied 182 S.E. 889, 146 
Va 442, 44 A.L.R. 1176.. 

18 C.J. p 271 note 48. 

Vk U.a— Coleman y. U. 8, CtCl., 


offer, whether by words or acts, cannot result in a 
contract.^^ It follows from this principle that, 
where services are rendered for another without 
his request or knowledge, he cannot be held liable 
to pay for them. This has repeatedly been held.^^ 
So, where one pays another’s debt, without his re¬ 
quest, he cannot recover from the other, unless the 
circumstances bring the case within the doctrine al¬ 
lowing a recovery in assumpsit for money paid to 
the use of another.^® 

It would also seem clear that, where one per¬ 
forms services by which another is benefited, he 
cannot recover on the other’s offer to pay for them, 
of which he had no knowledge when the services 
were rendered.!^ 


§ 39. Acceptance of Offer 

An offer becomes a binding promise and results In 
a contract only when It Is accepted. 

The rule as stated in Corpus Juris, which has been 
quoted and cited with approval, is that before an of¬ 
fer can become a binding promise and result in a 
contract it must be accepted, either by word or act, 
for without this there cannot be agreement,^® not- 

Mlss.—Couret y. Conner, 79 So. 23'0, 
118 Miss. 874, motion to correct 
judgment denied 79 So. 801, 118 
Miss. 598. 

Mo.—Cabool School DlsL y. U. S. Fi¬ 
delity & Guaranty Co., App., 9 S. 
W.2d 103—^Williams y. Emerson- 
Brantingham Implement Co., App., 
198 S.W. 426. 

Neb.—Standard Oil Co. y. O’Hare, 262 
N.W. 898, 126 Neb. 11. 

N.Y.—Barber-Greene Co. y. M. F. 
Dollard, Jr., Ino., 269 N.Y.S. 211, 
239 App.Dlv. 666, affirmed 196 N.E. 
671, 267 N.Y. 646—Hughes y. John 
Hancock Mut Life Ins. Co.. 297 N. 
Y.S. 116, 168 Mlsc. 81—S. C Beck¬ 
with Special Agency v. American 
Toy & Novelty Co., 188 N.Y.S. 877. 
N.C.—T. C. May Co. y, Menzies Shoe 
Co., 113 S.B. 698, 184 N.a 160. 

Ohio.—State ex rel. Cleveland Trini¬ 
dad Paving Co, y. Columbus Public 
Service Board, 90 N.E. 389, 81 Ohio 
St 218. 

Okl.—Hartsell y. Choctaw Lumber 
Co. of Delaware, 22 P.2d 887, 889, 
168 Okl. 240, citing Corpus Jwds— 
Sosbee v. Clark, 207 P. 782, 733, 86 
Okl. 198, quoting OoipuB Juris. 

Or.—^Northwest Auto Co. y. Reo Mo¬ 
torcar Co., 257 P. 10, 121 Or. 658. 
Pa.—In re Baum's Estate. 117 A 684, 
274 Pa, 283—In re Shetxllne’s Es¬ 
tate, 26 Pa.Dist 216. 

Tenn.—Cole-Mcintyre-Norfleet Co. y. 
HoUoway, 214 S.W. 817, 141 Tenn. 
679, 7 AL.B. 1688. 

Tex.—American Nai Ins. Co. y. War^' 
nock, U4 S.W.2d 1161, reyepslng,< 

1 Cly.App., 107 S.W.2d 1042—Nor- 


14 S.Ct 478, 162 U.S. 96, 88 L.Ed. 
368. 

18 C.J. p 272 note 44. 

!«. Ala.—Kenan y. Holloway, 16 Ala, 
68, 60 Am.D. 162. 

1$ C.J. p 272 note 46. 

17. Mass.—Bail v. Newton, 7 Cush. 
699. 

18 CJ. p 272 note 46. 

,18. U.S.—Northeastern Const Co. v. 
City of Winston-Salem, C.GAN.C, 
83 F.2d 67, 104 AL.R. 1142. 

Ala.—Fuller v. Totten, 181 So. 435, 
222 Ala. 174—^Benton Mercantile 
Co. y. Owensboro Wagon Co., 91 So. 
784, 207 Ala. 49. 

Ark.—Southern Suretl7 Co. v. Phil¬ 
lips, 24 B,W.2d 870, 181 Ark. 14— 
Blanton v. Forrest City Mfg. Co., 
212 S.W. 380, 138 Ark. 608. 

Conn.—Swentusky v. Prudential Ins. 
Co. of America, 165 A 686, 116 
Conn, 626. 

Fla.—^Pres<ratt v. Mutual Ben. Health 
& Accident Ass'n, 188 So. 811, 119 

AL. R. 626. 

nt-Hood y. Polish National AUl- 
ance of U. S., 246 BLApp. 187. 
Kan.—Shelden v. Bright 10 P.2d 881, 
888, 186 Kan. 861, quoting Corpus 
Juris. 

Ky.—Miles y. United Oil Co., 264 S. 

W. 761, 204 Ky. 846—Walton's Ex-r 
y. Franks, 228 S.W. 1026, 191 Ky. 
82. 

La.—Jones v. Janes, 101 So. 116, 166 
La. 716—Howard v. Faclane, 8 La.’ 
App. 693. 

Mass.—Greany y. McCormick, 178 N. 
E. 411, 278 Mass. 260, 
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withstanding the unaccepted offer purports to be a 
contract nor is a promise binding on its maker 
unless the promisee has assented to it ,20 or unless 
the offer is supported by an independent considera¬ 
tion.^^* 

Definition of '*accepf\ To accept a contract is 
to admit it and agree to it; to accede to it; to as¬ 
sent to it; the ordinary meaning embodies assent 
and agreement .22 

§ 40. -Who May Accept 

An offer to a particular person can be accepted by 
him only; but a general offer to the public, or to a 
particular" class of persons, may be accepted by any¬ 
one, or by anyone of the class described. 

When an offer is made to a particular person it 
can be accepted by him alone,^3 and is not trans¬ 
ferable by him to another ;3^ nor can it be accept¬ 
ed by such other without the offerer’s consent^B 

General offers. A general offer made to the 
public, or to a particular class of persons, may be 
accepted by anyone, or by anyone coming within the 


description of the class,38 as, for example, an offer 
of a prize for a design for a public building,^? or 
a bonus to anyone who will make a certain improve- 
ment,28 and other like cases but no one can ac¬ 
cept unless he falls within the class to whom the of¬ 
fer is made.3® Such offers, although made to an 
unascertained person or persons, c’annot, of course, 
be turned into an agreement until they have been 
accepted by an ascertained person, but as soon as 
there is an acceptance by a person within the offer 
there is a binding contract®^ 

§ 41. -Fonns of Acceptance 

a. In general 

b. Acceptance by assent 

c. Acceptance by promise 

d. Acceptance by act 

e. Acceptance by silence or acquiescence 

f. Acceptance by signing paper 

g. Acceptance by accepting paper con¬ 

taining terms 


wood V. Adanus, Clv.App., 61 S.W. 
2d 625, 628, citing Oorpns Svadst— 
Womack v. Dalton Adding Mach. 
Sales Co., Civ.App., 286 S.W. 680. 
W.Va.—Conservative Life Ins. Co. v. 
National Exchange Bank of Wheel¬ 
ing. 188 S.E. 766, 756, citing Oox- 
pns jTUia—^Morgan-Gardner Elec¬ 
tric Co. V. Beelick Knob Coal Co., 
112 S.B. 687, 91 W.Va. 847. 

Wls.—^Kukuska v. Home Mut Hail- 
Tomado Ins. Co., 235 N.W. 408, 204 
Wls. 186. 

IS C.J. p 272 note 48. 

ftdt of aooeptenoe dloses the 
ooiLtxaot, and ordinarily nothing fur¬ 
ther is required to make the obliga¬ 
tions effective.”—^Rock v. Fisher, 216 
P. 668, 670, 91 Okl. 220. 

"JL merc promlsa Is not, per se, a 
contract."*-Monroe v. Belval, 167 A. 
707, 708, 53 R.L 487. 

A tilpaxtite contract, containing 
stipulations which require the assent 
of all three of the parties mentioned 
in the preamble, is not binding on 
any one of the parties until all have 
executed or accepted It.—^Davls v. 
Phillips A. Ryan Lumber ,Go., Tex. 
Civ.App., 248 S.W. 448. 

, A written offer, on its acceptance 
In writing by the optionee, ceases to 
be an option, and becomes a bilateral 
contraoL.—Weed v. Lyons Petroleum 
Co., D.aDel., 294 P. 725, affirmed, a 
C.A., Lyons Petroleum Co. v. Weed, 
800 F. 1005. 

1». Neb.—Carter v. Miller, 260 N.W. 
898, 128 Neb. 858. 

Tex.—Cox V. Jasper, CivApp., 97 S. 
W.2d 680. 


aOk D.C.—Clebome v. Totten, 67 F. 

2d 486. 61 App.D.a 69. 

Qa.—State Highway Department v. 
MacIDougal Const Co., 187 S.E. 734, 
64 Ga.App. 310—^Robinson v. Belch¬ 
er. 140 S.E. 412, 87 G&App. 412. 
Kan.—«helden v. Bright 10 P,2d 881, 
838, quoting Corpus Jorls. 

Ky.—^Kentucky Joint Stock Land 
Bank of Lexington v. Coons’ Ex’x, 
67 S.W.2d 662, 247 Ky. 739. 

Okl.—Sosbee v. Clark, 207 P. 782, 738, 
86 Old. 198, quoting Corpus Juris. 
18 C.J. p 278 note 49. 

An option holder cannot enforce 
the option until he elects to and does 
bind himself.—Fuller v. Totten, 181 
So. 435, 222 Ala. 174. 

3L (Ja.—State Highway Department 
V. MacDougald Const Co., 187 S. 
E. 734, 64 Ga.App. 310. 

Tex.—^Womack v. Dalton Adding 
Mach. Sales Co.. Civ.App., 285 S.W. 
680. 

as. Ohio.—State ex rel. Cleveland 
Trinidad Paving Co. v.* Columbus 
Public Service Board, 90 N.B. 889, 
81 Ohio St 218. 

aa Kan.—Corley v. Bhlers, 168 P. 
140, 99 Kan. 748. 

Pa.—Strauss & Co. v. Berman, 147 A 
86, 86, 297 Fa. 482, quoting Corpus 
Juris. 

18 C.J. p 273 note 60. 

“A bin di n g contract is not effected 
where a person- merely signifies his 
willingness to contract with two des¬ 
ignated persons and that proffered 
agreement la accepted by only one of 
them, or by one of them and a third, 
or by third persons to w^om the of¬ 
fer was not made. It is every man’s 
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right to select the persons with 

whom he will enter into contractual 

relations.” 

Kan.—^Hallard v. Kinney, 10 P.2d 886, 
837, 185 Kan. 828, citing Corpus Ju¬ 
ris—Boyd V. Colgan, 268 P. 794, 
795, 126 Kan. 497, citing Corpus Ju. 
rla 

S.D.—^Welsh V. Premack, 249 N.W. 1, 
2, 61 S.D. 326, citing Corpus Juris. 

Mk Pa.—Strauss & Co. v. Berman, 
147 A 85. 86, 297 Pa. 432, quoting 
Corpus Juris. 

2& Pa.—Strauss & ‘Co. v, Berman, 
supra. 

sa Iowa.—White V. Elgin Creamery 
Co., 79 N.W. 283, 108 Iowa 622. 

Mich.—Smith v. Doughty, 199 N.W. 
668 , 1666 , 227 Mich. 638, quoting 

Corpus Juris. 

Wls.—Briggs V. Miller, 186 N.W. 163, 
176 Wis. 321. 

13 C.J. p 273 note 52. 

Who may accept offer of reward see 
the C.J.S. title Rewards § 22, also 
54 C.J. p 786 note 19 et seq. 

87. Mo.—Walsh v. St Louis Expo¬ 
sition, etc.. Assoc., 2 S.W. 842, 90 
Mo. 469, affirming 16 MoApp. 502. 

2a Conn,—Bull v. Talcot 2 Root 
119, 1 Am.D. 62. 

28. Minn.—^Holt v. Rural Weekly 
Co., 217 N.W. 346, 178 Minn. 837. 

13 C.J. p 278 note 66. 

80. Ill.—Indianapolis, etc., R. Co. v, 
MiUer, 71 HL 468. 

18 C.J. p 274 note 68. 

31. D.C.—^Minton v. Smith Plano Co., 
86 App.D.a 137, 83 L.R.A,N.S., 306. 

Mich.—Smith v. Doughty, 199 N.W. 
668, 666, 227 Mich. 688, quoting 
Ooq^ JltrlSb • 



17 C.J.S. 
a. In General 

Acceptance may be made In several different ways, 
and ordinarily need not be express or formal, but may 
be shown by words, conduct, or acquiescence Indicating 
assent. 

Except where a particular mode of acceptance is 
prescribed by the offer, as explained infra § 42, 
an acceptance need not be express or formal, but 
may be shown by words, conduct, or acquiescence 
indicating assent to the proposal or offer.®^ In 
accordance with this rule, no particular form of 
words is necessary to constitute an acceptance of 
a bid or tender, for building or construction work, 
provided the intention of tie owner to accept is 
evidenced.^® 

h. Acceptance by Assent 

Acceptance may be made by simple assent. 

Acceptance may be by simple assent where the 
offer invites such an acceptance but in such a 
case, as stated supra § 36, the acceptance is of no 
legal effect unless the offer has been made under 
seal. What is sufficient consideration for a parol 
promise depends on the terms prescribed by the 
promisor, but, in general, must be some act done 
or a forbearance to act, or some engagement made 


§41 

at his request’, and beneficial to him or detrimental 
to the promisee, as explained infra § 74. 

c. Acceptance by Promise 

An offer of a promise or of an act may be accepted 
by giving a promise. 

An offer of a promise or an act may be accepted 
by giving a promise, as where a person offers to pay 
another a certain sum if he will do something for 
him on a future day, and the other accepts by prom¬ 
ising to do so according to the conditions of the of¬ 
fer. The promise need not be by words but may 
be inferred from the acts of the parties, as by one 
or both acting on it as though it were a completed 
agreement.35 If a person sends goods to another, 
and the latter uses the goods, keeps them, or deals 
with them as his, he will be liable on an implied 
promise to pay what the goods are worth, unless he 
had a right to suppose, and did suppose, that a gift 
was intended. The acceptance by their use raises 
an implied promise to pay their price.®® This prin¬ 
ciple applies to any benefit of a sort commonly the 
subject of a pecuniary compensation which one, not 
intending it as a gift, confers on another who ac¬ 
cepts it,®^ as where a man allows another to work 
for him under such circumstances that no reason- 
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32. Colo.—^Linder v. Midland Oil Ke- 
flning Co., 40 P.2d 2B8, 96 Colo. 760. 
Conn.—Shulman v. Hartford Public 
Library, 177 A. 269, 119 Conn. 428 
—Frederick Raff Co. v. Murphy, 
147 A. 709, 110 Conn. 234. 

IlL—W. J. Volt Rubber Co. v. Peoria 
Coca Cola Bottling Co., 280 lllApp. 
14—^Toto v. Durand & Kasper Co,, 
214 lllApp. 449. 

Iowa.—In re Newson’s Estate, 219 N. 

W. 305, 206 Iowa 514. 

Md.—Duplex Envelope Co. v. Balti¬ 
more Post Co., 163 A.'688, 168 Md. 
596. 

Mass.—Greany v. McCormick, 173 N. 

E.' 411, 273 Maaa 250. 

Mo.—^National Surety Co. v. Equita¬ 
ble Surety Co., App., 242 S.W. 109 
—Williams V. Eraerson-Branting- 
ham Implement Co., App., 198 S.W. 
426. 

N.T.—^Barber-Greene Co. v. M. F. 

, Dollard, Jr., Inc., 269 N.T.S. 211, 
289 App.Dlv. 656, affirmed 196 N,B. 
571, 267 N.T. 545—Hughes v. John 
Hancock MuL Life Ins. Co., 297 N. 
Y.S.'116. 168 Mlsc. 81. 

N.C.—T. C. May Co. v. Menzles Shoe 
Co., 118 S.E. 693, 184 N.C. 160. 
OkL—Rock V. Fisher, 216 P. 668, 91 
OkL 220—Sosbee v. Clark, 207 P. 
782, 86 Okl. 198. 

Ot.—C. R.’ Shaw Wholesale Co. ▼. 
• Hackbarth, 201 P. 1066, 102 Or’ 80, 
reversing 198 P. 908, 102 Or. 80. 

Pa.—In re Lineaweaver's Estate, 181 
A. 878, 284 Pa. 884. 


S.C.—Shealy v. Fowler, 188 S.E. 499, 
182 S.a 81. 

Tenn.—Cole-Mcintyre-Norfleet Co. v. 

Holloway. 214 S.W. 817, 141 Tenn. 

. 679, 7 A.L.R. 1683. 

Va.—^Bernstein v. Bord, 182 S.B. 698, 
146 Va. 670—^Richmond Engineer¬ 
ing & Mfg. Corporation v. Loth, 116 
S.E. 774, 185 Va. 110—Thompson v. 
Artrlp, 108 S.E. 850, 181 Va. 347. 
Wls.—^Hammersberg v. Nelson, 272 

N. W. 866, 224 Wls. 403—Hooper v. 

O. M. Corwin Co, 225 N.W. 822, 
199 Wls. 139. 

"Assent to an offer, which Is requi¬ 
site to the formation of an agree¬ 
ment, is an act of the mind, and is 
either expressed or evidenced by cir¬ 
cumstances from .which such assent 
may be inferred.”—Gordon v. Curtis 
Bros., A. D. Moodie House-Moving 
Co., 248 P. 168, 161, 119 Or. 65. 

"The manifestation of mutual as¬ 
sent may be made wholly or partly 
by written or spoken words or by 
other acts or conduct”—In re Bate's 
Will, 275 N.W. 460. 464. 226 Wis. 664. 
quoting Restatement, Contracts } 21. 
As express oostlraot 
Words of offer accepted by words, 
actions, 'or conduct form an express 
contract—^Lane v. Superior Court In 
and for Fresno County, 285 P. 860, 
104 CaLApp. 840. 

33, Minn.—Warren Broa Co. v. 

King, 104 N.W. 816. 96 Minn. 190. 
9 C.J. p 696 note 68. 
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Cirtnunstaaoes must exist wUoh 
■how luteutlon to accept the bid.— 
Leskle v. Haseltlne. 25 A. 886,155 Pa. 
98. 

3A Iowa.—^Port Huron Machinery 
Co. V. Wohlers, 221 N.W. 848, 207 
Iowa 826. 

Wis.-In re Bate’s Will, 276 N.W. 
450, 225 Wis. 564. 

35l U.S.—Wisconsin Steel Co, v. 
Maryland Steel Co., Wls., 203 F. 
403, 121 aC.A. 507. 

N.T.—^In re Goldberg’s Estate, 288 N. 
T.S. 72, 167 Mlsc. 49, affirmed 291 
N.T.S. 999, 249 App.Dlv. 751, re¬ 
versed 9 N.E.2d 829. 275 N.T. 186. 
Or.—^Tltle & Trust Co. v. Nelson, 71 

P.2d 1081. 

18 C.J. p 274 note 62. 

Sale of goods ou commission 
Where a person notified another 
that his charges for selling goods on 
commission were so much, and the 
other shipped goods to him for sale, 
it was held an acceptance op the for¬ 
mer’s offer.—Beardsley v. Dayia, 62 
Barb., N.T., 159. 

SA U.S.—^U. S. V. Berdan Firearms 
Mfg. Co.. Ct.a.. 16 act 420. 156 XJ. 
S. 552, 39 L.Ed. 686. 

13 C.J. p 274 note 68. 

37. Del.—Jones v. Tucker, 84 A. 

1012, 26 Del. 422. . 

Ill.—Tpto V. Durand & Kasper Co., 
214 IlLApp. 449, 

13 aJ. p 274 note 64: 



141 CONTBAGTS 17 C.J.S. 

able man would suppose tliat lie meant to do the **** offeree may be accepted by the performance of 
work for nothing,38 and the law in such cases, from * * 

the permission to do the work, or acquiescence in acceptance of an offer may be by act, as where 

its being done, implies a promise to pay for it, as offer is made that the offerer will pay or do 
explained in the CJ.S, title ^^ork and Labor § 10, something else, if the offeree shall do a particular 
also 71 CJ. p 44 note 8^p 47 note I'l. In some thing. In such a case performance is the only thing 
states this rule applies under a statutory provision needful to complete the agreement and to create a 
to the effect that the voluntary acceptance of the binding promise,^® as where a person proposes to 
benefit of a transaction Is equivalent to a consent another to work for him and the other enters on 
to all the obligations arising from it, so far as the the worlc^i To make performance of a thing pro¬ 
facts are known, or oi^ht to be known, to the party POsed sufficient as an acceptance of the proposal, 
accepting.38 ‘performance must have been induced by the pro¬ 

posal,^3 and must be in accordance therewith.^* 
d. Acceptance by Act Hence, when the offeree expressly states that he 


An otfer which call* for the doing 

ea Ark,—Blake v. Scott, 121 S.W. 

1B64. 12S S.W. 1181, 93 Ark. 46. 

19 C.T. p 274 note 67—71 CJ. p 46 
notes 99-1- 

Aooaptaaoe wltlunct repnOlattiif 
temu eafl eonOltlons 

One who accepts services without' 
first repudiating the express terms 
and conditions on which the services: 
axe rendered Is held to have accept¬ 
ed the services under an implied con¬ 
tract to pay therefor the amount 
stipulated by the other party at the, 
time they were rendered.—^Zellner v, 
Oonzales, 27 Philippine €49. 
r 39. OkL—McLaughlin v. Lagers, 226 
P. 920, 99 OkL 15S. 

The hsnsiBli most he shown hefore 
the application of the statute may he 
Invoked.—Guernsey v. Johnson Or¬ 
gan, etc., mg. Co., 157 P. 527, 29 CaL,: 
APP. 699. 

40. U.S.—Keystone Structural Co, v. 
Link-Belt Co., C.CA.Pa., 270 F. 705. 
affirming, D.C., 265 F. 820. 

Ark.—Southern Surety Co. v. Phil- 
• Ups, 24 S.W.2d 870, 181 Ark. 14, 

Ga.—^Federal Farm Mortg. Corpora¬ 
tion y. Dixon, 196 S.E. 414. 

IlL—Campbell Investment Co. v. Tay¬ 
lor, 246 DLApp. 433. 

Iowa.—Scott V.'People's Monthly Co., 
328 N.W. 268, 265, 209 Iowa 608. 
67 AL.It. 418, citing Coxpns- JtzlB 
-Port Huron Machinery Co. v. 
Wohlers, 221 N.W. 848, 846. 207 
Iowa 826, quoting Corpus Joilo— 
In re Newson’s Estate, 219 N.W. 
805, 206 Iowa 614. 

Kan.—Gunnison v. Evans, 18 P.2d 
191, 186 Kan. 791—Woodman v. 
Millikan. 270 P. 584, 126 Kan. 640. 
£[y.—^Hopkins v. Phoenix Fire Ins. 
Co. of Hartford, Conn., 254 S.W. 
1041, 200 Ky! 365. 

Me.—Shaw v. Phllbrlck, 161 A 428. 

129 Me 269. 74 AL.R. 290. 

Mich.—Smith v. Doughty, 199 N.W. 
668, 666, 227 Mich. 688, quoting 

Ooxpos fuzls. 

Mlhn.—Johnson v. M. J. O’Neil, Ino., 
234 N.W. 16, 17. -182 Minn. 282, 
citing Ooipu JadB. 


)f a particular act 1 will not agree ti 

Mo.—^Daggett v. Kansas City Struc¬ 
tural Steel Co., 65 S.W.2d 1086, 834 
Mo. 207, certiorari denied Kansas 
City Structural Steel Co. v. Dag¬ 
gett. 54 S.Ct 640, 295 U.S. 680, 78 
L.Bd. 1484—Cox v. A P. Green 
Fire Brick Co., 76 S.W.2d 621, 626, 

. 230 Mo.App. 774, citing Corpus Ju¬ 
ris—Williams V. Bmerson-Brant- 
ingham Implement Co., App., 198 
S.W. 425. 

N.J.—^Hooper v. William P. Laytham 
& Sons Co., 199 A 61, 123 N.J.EQ. 
596. 

N.Y.—^Barber-Greene Co. v. M. F. 
Dollard, Jr., Inc., 269 N.T.S. 211, 
216. 239 App.DiT. 665, clUng Cor. 
pus Juris, and affirmed 196 N.K 
671, 257 N.T. 646. 

OkL—Sosbee v. Clark, 207 P. 782, 86 
Okl. 198. 

Or.—Title & Trust Co. v. Nelson, 71 
P.2d 1081, 1084, 157 Or. 585, quot¬ 
ing Corpus Juris—Hayes v. Hayes, 
174 P. 579. 89 Or. 680, 

Pa.—In re Llneaweaver's Estate, 181 
A 878, 380, 284 Pa. 884, quoting 
Corpus Juris. 

Tex.—^Texas Employers’ Ins. Ass’n v. 
Moore. Clv.App., 56 S.W.2d 662, 
error refused—Babicora Develop- j 
ment Co. v. Edelman', Clv.App., 64 
S.W.2d 552, 564, citing Corpus Jou 
rls—Southern Wire & Iron Co. v. 
Thomas, Clv.App., 266 S.W. -607. 
Va.—Thompson v. Artrip, 108 S.E. 
860. 868, 181 Va. 847, quoting Cor- 
pus Juris. 

18 C.J, p 276 note 72. ■ 

Sellvary of goods tp be laundered 
Is an acceptance of an agreement to 
do laundry work thereon.—^Nickel v. 
Zelts, '164 N.E. 769, 268 Mass. 282. 

An offer directed to a class of per- 
BOBS, may he accepted by an act, and 
the performance of the act may Iden¬ 
tify one of the parties, complete the 
contract, and amount to a considera¬ 
tion.—^Briggs V. Miller, 186 N.W. 168', 
176 WlB. 32L 
Aooeptaneo by marriage 
An.offer by a man to pay a woman 
one thousand dollars annually If she 
would iharry him may become a blnd- 
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I the terms of the offer, no agree¬ 
ing unilateral contract if accepted by 
consummation of the mairiage.—^Mc- 
Mlllen V. McCullough, 81 Pa.Dist & 
Co. 383. 

Oaring for Inoompetent 
Where a person, by letter, requests 
another to take care of their inoom¬ 
petent brother and hire a housekeep¬ 
er, and promises to liay a given sum 
per month toward expenses, perform¬ 
ance by the promisee with the knowl¬ 
edge of the promisor Is tantamount 
to a formal acceptance by the prom¬ 
isee, and the contract becomes effec¬ 
tive on or about the date of the let¬ 
ter.—In re Bate’s Will, 275 N.W. 450, 
225 Wls. 664. 

41. Iowa.—Coipmerclal State Bank 
of Independence v. Broadhead, 286 
N.W. 299, 212 Iowa 688. 

13 aj. p 274 note 66. 

Fexfonnlng work In response to ad- 
verOsed offer effects a binding con¬ 
tract.—Payne V. Lauts Bros. & Co., 
166 N.T.S. 644, affirmed 168 N.T.S. 
369, which is affirmed 171 N.T.S. 1094, 
186 App.Dlv. 904. 

Ind.—Schmitt v. WelL 92 N.B. 
178, 46 IndApp. 264. 

Promise Imflndng aotlon 
“A promise which the promisor 
should reasonably expect to induce 
aotlon or forbearance of a definite 
and substantial character on the part 
of the promisee, and which does In¬ 
duce such action or forbearance, is 
binding if Injustice can be avoided 
only by enforcement of the promise." 
—^Port Huron Machinery po. v. Woh¬ 
lers, 221 N.W. 848, 844, 207 Iowa 826. 

4& Art-Blanton v. Forrest City 
Mfg. Co., 212 S.Wr. 880, 138- Ajk. 
608. . 

CaL—Northam v. Gordon, 46 Qal. 682. 
IIL—Campbell Investment Co, v. 

Taylor, 246 IlLApp. 488. 

N.T.—^Barber-Greene Co. v. M. P. 
Dollard, Jr., In&, 269 N.T.S. 211, 
215, 239 APP.D1V. 665, citing Ooiu 
pus Juris, and. affirmed 196 N.B. 
671, 267 N.T. 546. 

Ohio.—Brets v. Union Central LUSr 
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merit can be inferred from his acts.*^ The acts re¬ 
lied on may not preclude the party, from showings 
no acceptance, or an acceptance varying from the 
terms of the dffer.^5 ■ 

6. Acceptance by Silence or Acguiescence 

Silence of the offeree, with reipeet to responding to 
the offer, constitutes acceptance only where the relation 
of the parties, their previous dealings, or other circum* 
ftances are such as to impose on him a duty to speak. 

As stated in Corpus Juris, which has been quoted 
and cited with approval, acceptance of an offer may 
often be inferred from silence^® or acquiescence, as 
by exercising dominion over the thing ofl[ered,<^ 
as . where goods sent to him without request are used 
or dealt with as his own,^8 ©r where his conduct 
otherwise is such as to lead the offeror to believe 
that the offer has been accepted.^® Although one 


has not ordered a newspaper or periodical to be sent 
to him, or his subscription has expired, yet if the 
paper is sent to him through the post and he takes 
it out and uses it, an acceptance by conduct of the 
offer would be inferred.®® 

Silence alone, however, does not give consent, 
even by estoppel, for there must not only be the 
right, but the duty, to speak before the failure so 
to do can estop a person from afterward setting 
up the truth,particularly where the silence or in¬ 
action has an uncertain or ambiguous meaning and 
the parties have reasonable differing views as to 
what was in fact meant®^ It is otherwise, of 
oiurse, if the relation of the parties, their previous 
dealings, or other circumstances are such as to im¬ 
pose a duty to speak;®® and, if in such a case the 
offeree’s silence or inaction conveys but one reason- 


Ins, Co.. 16 N.1.2d 272. 184 Ohio SL 
171. 

Tex.— Bankers’ Mortg. Co. of Topeka,* 
ttati. V. Rogers, Clv.App., 61 S.W.2d 
598, 596, dtlng Ooxpu Juris, and 
followed in Bankers’ Mortg. Co. of 
Topeka, tThti, v. Chambers, 61 S.W. 
2d 697, and Bankers’ Mortg. Co. of 
Topeka, Kan. v. Johnson, 61 S.W. 
2d 697. 

4ii N.T.—^Lamson Consolidated 
Store-Service Co. v. Weil, 8 N.T.S. 
386. 15 Daly 498. 

18 C.J. p 276 note 75, 

Acceptance conditionally or on terms 
varying from the order generally 
see infra S 48. 

4B. Pa.—McClure v. Times Pub. Co., 
82 A 298, 169 Pa. 218. 

IS C.J. P 276 note 76. 

Acceptance varying from terms of 
< offer generally see infra S 48. 

461 Conn.—Shulman v. Hartford 
Public Library, 177 A 269, 119 
Conn. 428. 

Ma—^Bowley v. Fuller, 116 A 466, 
467, 121 Ma 22, 24 AL.B. 964, quot¬ 
ing Ooxpas Juris. 

Tex.—^Ferguson v! Martin, Clv.App., 
70 S.W:2d 804, 806, quoting Coipos 
• Juris. 

13 C.J. p 276 note 77. 

4ff. ■ U.ft—Grouf V. State Nat. Bank 
of St Louis, aC.AMo., 76 P.2d 726. 
Aria.—Regal Asbestos Mines v. Ro- 
. mo, 286 P. 935, 86 Aris. 456. 

Ohio.—Elonowskl v.- Monezewski, 142 
. NJl &68. 109 Ohio St, 230. 

4B. Me.—Bowley v. Fuller, 115 A 
466, 467, 121 Ma 22, 24 AL.R. 964, 
quoting Ooxpus Jnrla 
Aa .Implying promise to pay, see su¬ 
pra i 41a 

4B. Ky.—Aden v. Louisville & N. R. 
Co., 276 S.W. 611. 

Mass.—<Jalklns v. Wire Hardware Co., 

' 165 N.1). 889; 896, 267 Masa 52— 
, CDonneH v. Clinton, 14 N.E. 747, 

' 761-, 146 Mahs.’46i: ' 


Wia—Sell V. General Electric Supply 
Corporation, 278 N.W. 442—^Morris 
F. Fox & Co. V. Llsman, 287 N.W. 
267, 208 Wla 1. 

SUenoe as drosmstanoe 
“Silence does not often constitute 
assent hut it may, coupled with oth¬ 
er circumatances, have some weight 
in ascertaining the conclusion to be 
drawn from the other acts of the par¬ 
ty charged with having given the as¬ 
sent"—Pierce Oil Corporation v. Gil¬ 
mer Oil Co., TexCiv.App., 230 S.W. 
1116, 1117, dismissed for want of Ju¬ 
risdiction. 

6a Mo.—Austin v. Burge, 187 B.W' 
618, 166 Mo.App. 286. 

18 C.J. p 277 note 86. 

Acceptance and use of newspaper as 
contract implied in fact see supra 
§ 4. 

61. U.S.—San Francisco Iron & Met¬ 
al Co. V. Sweet Steel Co., C.C.A 
Cal, 23 P.2d 788. 

Ala.—Denson v. Kirkpatrick Drilling 
Co., 144 So. 86. 226 Ala. 478. 

Cal.—Wold V. League of Cross of 
Archdiocese of San Francisco, 300 
P. 67, 114 CalApp, 474, quoting 
Corpus Juris. 

Me.—Shaw v. PhUbrick, 151 A 428, 
129 Me. 269, 74 AL.R. 290—Bowley 
V. Fuller, 116 A 466, 467, 121 Me. 
22, 24 AL.R. 964, quoting Corpus 
Juris. 

N.T.—Hughes v.’ John Hancock Mut. 
Life Ins. Co., 297 N.Y.S. 118, 168 
Misc. 31. 

N.C.—T. C. May Co. v. Menzies Shoe 
Co., 118 S.E. 593, 184 N.Q 160. 
Pa.—In re Baum’s Estate, 117 A 684, 
274 Pa. 288. 

Teim,—Cole-Mclntyre-Norfleet Co. v. 
pioiloway, 214 S.W. 817, 818, 141 
Term. 879, 7 AL.R. 1763, dtlng 
Corpus Juris—Armistead v. Ten¬ 
nessee Consol.' Coal Co., 14 Tenn. 
App. ^4, 447, dtlng Corpus juris. 
Wash.—Roethemeyer v. Milton, 88 P. 

'2d'99, 177 Wa^' 650—^oyerv. 


Fox 298 P. 783, 162 Wash. 687, 77 
AL.R. 1132. 

13 C.J. p 276 note 79. 

58. Conn.—Shulman v. Hartford 
Public Library, 177 A 269, 119 
Conn. 428. 

S3. U.S.—^Truacon Steel Co. v. Cooke, 
CC.AOkl., 98 F.2d 905—Laredo 
Nat. Bank v. Gordon, C.C.ATex, 61 
F.2d 906, certiorari denied 68 S.Ct 
524, 289 U.S. 726, 77 L.Bd. 1476. 
Ala.—Denson v. Kirkpatrick Drilling 
Co., 144 So. 86, 225 Ala. 478. 

Cal.—Wold V. League of Cross of 
Archdiocese of San Francisco, 800 
P. 67, 114 CaLApp. 474. 

Ky.—^Juett V. Cindnnatl, N. 0. & T. 
P. Ry. Co., 58 S.W.2d 661, 245 Ky. 
379. 

Me.—Bowley v. Fuller, 116 A 466, 
467, 121 Me. 22, 24 AL.R. 964, 
quoting Corpus Jtizis. 

N.Y.—^Hughes v. John Hancock Mut. 
Life Ins. Co., 297 N.Y.S. 116, 163 
Misc. 81. 

N.C.—T. C. May Co. v. Menzies Shoe 
Co.. 118 S.E. 698, 184 N.C. 160. 
N.D.—Lechler v. Montana Life Ins. 
Co. of Helena, Mont., 186 N.W. 271, 
48 N.D. 644, 28 AL.R. 1198. 
Tenn.—Cole-McIntyre-Norfleet Co. v. 
Holloway, 214 S.VV. 817, 818, 141 
Tenn. 679, 7 AL.R 1688, citing 
Corpus Juris. 

■Vt—Hendrickson v. International 
Harvester Co. of America, 185 A 
702, 705, 100 Vt 161, dtlng Corpus 
Juris. 

18 C.J. p 276 note 80. 

SimUar statement of rule 
“Where an offeree falls to reply to 
an offer, his silence and Inaction op¬ 
erates as an acceptance. . . . 
Where because- of previous dealings 
or otherwise, the offeree has given 
the offeror reason to understand that 
the silence or inaction Is intended 
by the offeree as a manifestation of 
assent, and the offeror does -so un¬ 
derstand.’’—Ammdns T. Wilson, 176 
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able meaning, intentional assent on "his part is not 
a requisite.®^ 

An offer made to another, either orally or in writ¬ 
ing, cannot be turned into an agreement merely be¬ 
cause the person to whom it is made or sent makes 
no reply,®5 even though the offer states'that silence 
will be taken as consent, for the offerer cannot pre¬ 
scribe conditions of rejection so as to turn silence 
on the part of the offeree into acceptance,®® unless 
the offeree has previously agreed that his silence 
shall be so construed.®'^ 

In like manner, mere delay in accepting or reject¬ 
ing an offer cannot make an agreement,®® unless 
the circumstances are such as to impose a duty to 
reply.®® 

f. Acceptance by Signing Paper 

signing a document constitutes an acceptance of Its 
provisions, In the absence of fraud or mistake. 


Where a person signs a document, he is not per¬ 
mitted to show that he did not know its terms, and 
in the absence of fraud or mistake he will be bound 
by all its provisions,®® even though he has not read 
the agreement and does not know its contents.®! 

g. Acceptance by Accepting Paper Containing 
Terms 

Acceptance of a paper containing the terms of a pro¬ 
posed contract generally constitutes an acceptance of the 
contract and of all of Its terms and conditions of which 
the acceptor has actual or constructive notice. 

As stated in Corpus Juris, which has been quoted 
and cited with approval, a contract may be formed 
by accepting a paper containing terms. If an offer 
is made by delivering to another a paper contain¬ 
ing the terms of a proposed contract, and the paper 
is accepted, the acceptor is bound by its terms;®® 
and, as stated infra § 141, this is true as a rule 
whether or not he reads the paper, but such accept- 


So. 227, 228, 178 Miss. 645, quoting 
Restatement, Contracts ! 72 subs. 1 
(c). 

Oeaexally tlie olroumstaiLOBi must 
be peouUar under which an accept¬ 
ance may be Inferred from silence 
merely, and in such cases, silence can 
operate ordinarily as an acceptance 
only by way of estoppel, and to raise 
an estoppel from silence there must 
have been some duty to speaJc, and 
the failure to do so must have op¬ 
erated to mislead.—^Hughes v. John 
Hancock Mut Life Ins. Co., 297 N.Y. 
S. 116, 163 Mlsc. 81. 

SUsnoe as Hgnllyliig- asssnt 

'If the relations between the par¬ 
ties have been such as to give to 
silence the slgniflcance of an assent 
to the offer, the offeree’s silence may 
amount to an Implied acceptance.”— 
Sell V. General Electric Supply Cor¬ 
poration, Wis., 278 N.W. 442, 446— 
Morris F. Fox & Co. V. T.1aTnA,T > ^ 287 
N.W. 267, 272, 208 Wis. L 

64u Conn,—Shulman v. Hartford 
PubUc Library, 177 A. 269, 119 
Conn. 428, 

6&I U.S.—Columbia Malting Co. v. 
Clauaen-Flanagan Corporation, C. 
C.A.N.T., 3 F.2d 547. 651, quoting 
Corpus JnilB. 

CaL—Wold V. League of Cross of 
Archdiocese of San Francisco, 300 
P. 57, 60, 114 CaLApp. 474, quoting 

Coipns Juris. 

Me.—^Bowley v. Fuller, 116 A. 466, 
467, 121 Me. 22, 24 A.L.B.. 964, 
quoting Corpus Juris. 

KT.—^Hughes V. John Hancock Mut 
Life Ins. Co., 297 N.T.S. 116, 168 
Misc. SI: 

Wash.—Roethemeyer v. Milton, 38 P. 
2d 99, 102, 177 Wash. 650, quoting 
Corpus Juris. 

II C.J. P 276 note 81. 


Bight to make no r^ly 
Generally speaking, an offeree has 
a right to make no reply to offers, 
and his silence and Inaction cannot 
be construed ss an assent to the of¬ 
fer. 

Ala.—Denson v. Kirkpatrick Dulling 
Co.. 144 So. 86. 226 Ala. 478. 

Pa.—Trainer v. Fort, 165 A, 232, 236, 
810 Pa. 570, citing Corpus Juris— 
In re Baum’s Estate. 117 A. 684, 
686, 274 Pa. 283. 

Wash.—^Roethemeyer v. Milton, 83 P. 
. 2d 99, 177 Wash. 660—Troyer v. 
Fox, 298 P..7S3, 182 Wash. 687, 77 
A.L.R 1132. 

Wis.—Sell V. Oeneml Electric Supply 
Corporation, 278 N.W. 442—^Morris 
F. Fox & Co. V. Llaman, 237 N.W. 
267, 271, 208 Wis. 1. 

Necessity for communication of ac¬ 
ceptance see infra { 46, 

Sfl. U.S.—Columbia Malting Co. v. 
Clausen-Flanagan Corporation, C. 
C.A.N.T.. 3 F.2d 647, 651, quoting 
Corpus Juris. 

Cal.~Wold V. League of Cross of 
Archdiocese of San Francisco, 800 
F. 67, 60, 114 CaLApp. 474, quoting 
Corpus Juris. 

Me.—^Bowley v. Puller, 115 A. 466, 
467, 121 Me. 22. 24 A.L.R 964, quot¬ 
ing Corpus Juris. 

Wash,—Roethemeyer v, Milton, 33 P. 
2d 99, 102, 177 Wash. 660. quoting 
Corpus Jtixls. 

18 C.J. p 276 note 82. 

57. Me.—Bowley v. Puller, 116 A. 
466, 121 Me. 22, 24 A.L.R. 964. 

sa. ir.S. —^Equitable L. Aasur. Soc. v. 
McBlroy, Mo., 88 F. 681, 28 C.C.A. 
366. 

Conn.—Swentusky v. Prudential Ins. 
Co.' of America, 165 A. 686, 116 
Conn. 626. 

58. Ky.-^tandard Fire Ins. Co. v. 


Robey. 77 S.W.2d 786, 787, 257 Ky. 
204, citing Corpus Juris, 

Tenn.—Cole-Mcintyre-Norfleet Ca v. 
Holloway, 214 S.W. 817, 141 Term. 
679, 7 A.L.R. 1683. 

Wis.—Hooper v. 0. M. Corwin Od.^ 
226 N.W. 822, 199 Wis. 189. 

13 aj. p 277 note 84. 

6(k Kan.—Mayse v. Grieves, 262 P. 
541. 124 Kan. 764. 

Or.—Title & Tnist Co. v. Nelson, 7t 
P.2d 1081, 167 Or. 686. 

Pa.—Serenade Mfg. Co. v. Sensenlg,. 

1 Pa.DiBt & Co. 20. 

Tex.—American Maid Flour Mills v. 
Lucia, ClvA.pp., 286 S.W. 641, 643,. 
citing Corpus Juris. 

13 C.J. p 277 note 87. 

Right to assert mistake see infra 8|' 
187-140. 

61. Ala.—Outcault Adv. Co. v. Hoot- 
en, 66 So. 901, 11 Ala-App. 454, 469. 
Effect of accepting paper containing, 
terms generally see infra fi 141. 

ea. U.S.—First Nat Bank of Sleepy 
Eye, Minn. v. Sleeper, C.CA.N.D« 
12 F.2d 228, 230, citing Corpus Ju¬ 
ris. 

Ga.—Robinson v. Belcher, 140 SJL 
412, 37 Ga.App. 412. 

Iowa.—Commercial State Bank of In^ 
dependence v. Broadhead, 236 N.W. 
299, 212 Iowa 688—^Port Huron Ma¬ 
chinery Co. V. Wohlers, 221 NW. 
843, 207 Iowa 826. 

Kan.—^Pey v. Loose-Wiles Biscuit 
Co., 76 P.2d 810, 812, 147 Kan. ZU 
quoting Corpus Juris—Gunnison v. 
Evans, 18 P.2d 191, 186 Kan. 791. 
Mass.—Greany v. McCormick, 178 N. 

E. 411, 278 Mass. 250. 

Or.—Title & Trust Co. v. Nelson, 71 
P.2d 1081, 1084, 167 Or. 585, quot¬ 
ing Corpus Juris. 

Wash.—GrifBn v. Lear, 212 P. 271*. 
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ance, if made without signature, must be positive 
and unambiguous.®® Where an offer consists of 
various terms, some of which do not appear on the 
face of the offer, the question whether the acceptor 
is bound by the terms depends on the circumstances. 
He is not bound as a rule by any terms which are 
not communicated to him ;®* but, on the other hand, 
he is bound by all the legal terms which are com¬ 
municated.®® This question arises where a person 
accepts a railroad or steamboat ticket, bill of lad¬ 
ing, warehouse receipt, or other document contain¬ 
ing conditions.®® He is bound by all the conditions, 
whether or not he reads them, if he knows that the 
document contains conditions ;®^ but he is not bound 
by terms of which he is ignorant, even though he 
may know that the ticket or document contains writ¬ 
ing, unless he knows that the writing contains 
terms,®® or unless he ought to know that it contains 
terms, by reason of previous dealings or experience, 
or by reason of the form, size, or character of the 
document.®® 

Paper nof purporting to be contract. An offeree 
is not boimd by the unknown terms of a document 
by his acceptance of the same without objection, 
where the document delivered to him purports to be, 
and would by a reasonable man be understood to be. 


merely a check or voucher, and not a contract, 
as in the case of a baggage check or receipt, as 
explained in Carriers § 877, or an ordinary railroad 
ticket, as explained in Carriers §§ 616, 617, and 
other receipts or papers of a similar character.^i 
A purchaser of a book from the agent of the pub¬ 
lisher is not bound by a notice printed therein, re¬ 
stricting his title, unless the terms thereof are dis¬ 
tinctly declared and deliberately accepted by the 
purchaser.*^® 

Terms not readily discernible. Where the paper 
on its face contains the terms of a complete con¬ 
tract, but there are other terms not thereby readily 
discernible by the offeree, as, for example, where 
the face of the document does not contain the dis¬ 
puted conditions, but they are printed on the back,*^® 
where the conditions are printed in smaller type 
than the rest of the document,where abbreviations 
are used which are not generally understood, or the 
conditions are couched in ambiguous or conflicting 
language,"^® where a receipt containing conditions 
is delivered in a dimly lighted place,'^® or where the 
conditions are so obscure as to be unintelligible by 
the pasting of a revenue stamp over them,'^'^ the 
party receiving the paper is not bound by the con¬ 
ditions unless they are brought to his notice. 


274, 123 Waslt 191, quoting Corptia 
Juris. 

13 CJ. p 277 note 89, 

a ptopoRftl loolodM qiMlUyinf 
uondltloiui, an acceptance by the op¬ 
posite party is aaaent to such condi¬ 
tions, and Implies that the accept¬ 
ance was In all things according to 
the terms of the offer."—"Ward v. 
Fidelity & Deposit Co. of Maryland, 
154 S.B. 711, 713, 41 Qa.App. 809. 

Qiatnltoiui promises or propo8L< 
tlons to pay money upon condition 
or upon happening of some event or 
the doing of some act, or Incurring 
some expense, loss, or legal obliga¬ 
tion, become binding as legal and 
valid contracts upon acceptance and 
performance of the stipulated condi¬ 
tion.—^Blanton v. Forrest City Mfg. 
Oo., 212 S.W. 330, 138 Ark. 608. 

Ala.—Denson v. Kirkpatrick 
Drilling Co.. 144 So. 86, 225 Ala. 
473. 

9L Or.—Hamilton v. Baggage & 
Omnibus Transfer Co.. 192 P. 1058, 
1060, 97 Or. 620, citing Corpng Jiu 
xls. 

Va.—Green's Bx'rs v. Smith, 131 S.E. 
846, 849, 146 Va. 442, quoting Cor¬ 
pus Juris, 

13 C.J. p 277 note 90. 

65. Mass.—Garat V. Harris, 68 N.H. 
174, 177 Maas. 72. 

1# C.J. p 277 note 91. 

66. Va.—Green’s Hx’rs v. Smith, 181 


S. E. 846, 849, 146 Va. 442, quoting 
Corpus Juris. 

Taking possesslou and control of a 
writing in the form of a receipt by 
a party who has not signed it tends 
to establish his assent to its terms. 
—^Klonowskl V. Monczewski, 142 N.H. 
368, 109 Ohio St. 28(K 
Acceptance of terms of: 

Bill of lading see Carriers S 125. 
Railroad or steamboat ticket see 
Carriers fi| 616, 617. 

Warehouse receipt see the C.J.S. 
title Warehousemen and Safe De¬ 
positaries 3 86, 67 C.J. p 605 
notes 20-24. 

67. Pa.—Serenade Mfg. Co. v. Sen- 
senig, 1 Pa.Dist. & Co. 20. 

18 aj. p 277 note 93. 

68. Mich.-McMillan v. Michigan 
Southern, etc., K Co., 16 Mich. 79, 
93 Am.D. 208. 

69. Mass.—Fonseca v. Cunard SS. 
Go., 27. N.E. 665, 158 Mass. 568, 
26 Am.S.R. €60, 12 L.B.A. 840. 

13 C.J. p 278 note 95. 

TOl N.T.—^Madan v. Sherard, 78 N.T. 
329, 29 Am.R. 158, affirming 42 N. 

T. Super. 353—Neuman v. National 
Shoe, etc., Bxch., 66 N.Y.S. 198, 26 
Mlsc. 388. 

Storage zteelpt for coat 
Ala.—Goldstein v. Harris, App., 130 
So. 313, 314, citing Corpus Juris. 
This entirs sectiou of Corpus Ju¬ 
ris has been quoted in support of the 
point that a bank holding a policy 


as security Is not a party to the con¬ 
tract of Insurance and Is not bound 
by the terms of the policy.—Johnson, 
Samson & Co. v. Port Worth State 
Bank, Tex.CivJi.pp., 244 S.W. 667, 659. 
71. Va.—Green’s Bx’rs v. Smith, Va., 
181 S.B. 845, 850, 146 Va. 442, quot¬ 
ing Corpus Juris, 

13 C.J. p 278 note 99. 

7a. U.S.—^Authors & Newspapers, 
etc., Assoc. V. O’Gorman Co., C.C.R. 
L, 147 P. 616. 

73. Minn.—Sltterley v. Gray Co., 272 
N.W. 387, 388, 199 Mlnm 476, citing 
Corpus Juris. 

13 C.J. P 278 note 2. 

74. Cal.—May Hosiery Mills v. G. C. 
Hall & Son, 246 P. 332, 333, 77 Cal. 
App. 291, citing Corpus Juris. 

Minn.—Sltterley v. Gray Co., 272 N. 
W. 887, 388, 199 Minn. 476, citing 
Corpus Juris. 

Or.—Hamilton v. Baggage & Omni¬ 
bus Transfer Co., 192 P. 1060, 97 
Or. 620. 

13 C.J. p 278 note 8. 

76. Ind.—^Rosenfeld v. Peoria, etc., 
R. Co., 2 N.B. 844, 103 Ind. 121, 63 
Am.R. 500. 

Md,—^Barney v. Prentiss, 4 Harr, ft 
J. 817, 7 Am.D. 670. 

76l N.T.—Madan v. Sherard, 78 N.T. 
329, 29 AixlR. 153. 

77. U.S.—New York, N. H. ft H. it. 
Co. V. Sayles, N.T., 87 F. 444. 32 
C.CJL 486. 
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■ Terms unreasonable. A person accepting a tick¬ 
et, bill of lading, or similar paper is not bound by 
. conditions in the paper not known to him, which are 
unreasonable or irrelevant to the purpose of the con¬ 
tract,,or which no reasonable man would have rea¬ 
son to suppose that it would contain.^* 

Where case is one of general notice. If the per¬ 
son making an offer is exercising a public calling 
and obliged by law to serve all who apply, a general 
notice limiting liability will not be presumed to be 
assented to by one who has seen the notice,^* al¬ 
though it might be so in the case of an ordinary 
bailee.®^ 

Notice received after agreement. Terms brought 
to the acceptor’s notice after the agreement is com¬ 
plete will not affect the agreement®^ Therefore, if 
a' person cannot be charged with notice of the con¬ 
ditions contained in a paper which he accepts as 
containing the actual offer at the very instant that 


17 C.J,S. 

it is delivered to him, even actual notice afterward 
will have no effect.®® 

§ 42. -Sufficiency of Acceptance in Gen¬ 

eral 

Acceptance, In order to conclude the agreement, mutt 
In every respect meet and correspond with the terms and 
conditions of the offer. 

The rule, as stated in Corpus Juris, which has 
been quoted and cited with approval, is that the 
offerer has a right to prescribe in his offer any con¬ 
ditions as to time, place, quantity, mode of accept¬ 
ance, or other matters which it may please him to' 
insert in and make a part thereof, and the accept¬ 
ance, to conclude the. agreement, must in every re¬ 
spect meet and correspond with the offer, neither 
falling short of noj going beyond the terms propos¬ 
ed, but exactly meeting them at all points and dos¬ 
ing with them just as they stand,®® and, in the ab- 
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7B. Wla.—Strohn v. Detroit etc., R. 

Co.. 21 Wia. S54. 94 Am.D. 664. 
79. XJ.S.--New Jersey Steam Nav. 
Co. V, Merchanta Bank, R.I., 6 How. 
344, 12 L.Bd. 466. 

13 C.J. p 279 note 9. 

8a Cal.—Grant v. Dreyfua, 62 P. 

1074, 6 Cal.trnrep.Ca8. 970. 

13 C.J. p 279 note 10. 

Acceptance of bailment terms gener¬ 
ally see Bailments S IS b, 9 26 c. 

81. N.J.—Dale v. See, 18 A 806, 61 
N.J.Law 878, 14 Am.S.R 688, 5 L. 
RA. 688. 

88. N.J.—Dale v. See, 18 A 806, 61 
N.J.Law 378, 14 AimS.R 688, 6 L. 
ILA 688. 

13 aj. p 279 note 12. 

ms antite section, of Cozptu Juris 
has bean guotad as being the general 
nile in such cases in respect to con¬ 
tracts of sale. 

OkL— Pennington Grocery Co. v. 
Wood & Co., 228 P. 368, 369, 97 OkL 
220, Quoting Corpus Juris. 

Wash.—Giant v. Lloyd’s Register of 
Shipping. 261 P. 274, 278, 141 
Wash. 253, Quoting Corpus Juris, 
and aJlrmed 262 P. 948, 141 Wash. 
263. 

83. XT.S.—Northeastern Const. Co. v. 
City of Winston-Salem, aC.AN.C., 
88 F.2d 67, 104 AL.R 1142—Con¬ 
solidated Indemnity & Insurance 
Co. V. Alliance Casualty Co., C.C.A 
N.T., 68 P.2d 21—^American Smelt¬ 
ing & Refining Co. v. Hyman,. C.C. 
AKy., 16 P.2d 89—^Detroit Copper 
& Brass Rolling Mills v. Wise, C. 
C.AN.T., 297 P. 460—Neer v. Lang, 
N.T., 252 P. 676, 164 C.CA. 491— 
American-Pacific Const. Co. v. Mod¬ 
em Steel Structxiral Co., CaJU, 211 
F. 849, 128 aOA 876. 

Ala.—Federal Land Bank of New Or¬ 


leans V. Brldgeforth, 178 So. 66, 67, 
233 Ala. 679, Quoting Corpus Juris 
—^Ingalls Steel Products Co. v. 
Foster & Creighton Co., 146 So. 464, 
466, 226 Ala. 122, quoting Corpus 
Juris—Stephenson Brick Co. v. 
Bessemer Engineering & Construe* 
tlon Co., 118 So. 670, 218 Ala. 326. 
Cal.—Howard v. Chow, 81 P.2d 994, 
27 Cal.App.2d 765. 

Fla.—Webster Lumber Co. v. Lincoln, 
116 So. 498, 604, ’94 Fla. 1097, Quot¬ 
ing Corpus Juris. 

Idaho.—^Hoskins v. Michener, 197 P. 
724, 88 Idaho 681.' 

Ill.—Snow v. Schulman, 186 N.H. 262, 
362 IlL 68, reversing 267 IlLApp. 
209—Campbell Investment Co. v. 
Taylor, 246 IlLApp. 438—Liberty 
State Bank v. Louis G. Deschler 
Co., 226 IlLApp. 388. 

Ind,—Modem Woodmen of America 
V. Amkens, 192 N.E. 706, 99 Ind. 
App. 344—Avery v. Citizens' Loan 
& Trust Co., 180 N.B. 23, 94 Ind. 
App; 161—Kritz v. Moon, 168 N.E. 
112, 88 Ind.Af>p. 6—World Tire 
Corporation v. Gibson Co., 186 N. 
E. 806, 78 I|id.App. 436. 

Iowa.—Scott V. People’s Monthly Co., 
228 N.W. 268, 266, 209 Iowa 608, 67 
AL.R 418, citing Corpus Juris. 
Kan.—'Wellman v. Knapp, 268 P. 817, 
819, 126 Kan, 473, citing Corpus 
Juris—Nleschburg v. Nothem, 166 
P. 867, 101 Kan, 110. 

La.—^Martin Davie & Co., Ltd. v. Car- 
ville, 84 So. 807, 110 La 862. 

Md.—^Buffalo Pressed Steel Co. v. 
Klrwan, 113 A 628, 68u. 188 Md. 60, 
citing Corpus Juris. 

Masa—^Moss v. Old Colony tmst Co., 
140 N.B. 808, 246 Mass. 139— 
La-wrence v. Rosenberg, 130 N.E. 
189, 238 Mass. 138. 

Minn.—Holt v. Rumi Weekly Co., 217 
N.W. 846, 178 Minn. 837. 

srs 


Miss.-Hollister v. Frellsen, 114 So. 
386, 148 Miss. 568. 

Mo.—^Bokem v. Loud, App., 108 S.W. 
2d 1049. 

Mont.—Beale v. LlngQulst, 16 P.2d 
927, 980, 92 Mont 480, citing Coxu 
pus Juris. 

N.J.—Glovanola v. Port Lee Building 
& Loan Ass’n, 196 A 857, 123 N.J. 
Eq. 103. 

N.T.—^Barber-Greene Co. v. M. F. 
Dollard, Jr., Inc., 269 N.T.S. 211, 
216, 289 App.Dlv. 666, Quoting Ooas 
pus Juris, and affirmed 196 NJSL 
671, 267 N.T. 646—Machinery Util¬ 
ities Co.^ V. Pry, 281 N.T.S. 148, 224 
App.Div. 392—^Eustathopoulo v. 
GUlesple, 218 N.T.S. 24, 218 App. 
Dlv. 179—Stanley v. Gannon, 180 
N.T.S. 602, 109 ,MIbc. 611, affirm¬ 
ed 182 N.T.S. 962, 193 App.Dlv. 
886—17 West 60th Street Corpora¬ 
tion V. Tolerton, 177 N.T.S. 897, 
107 Mlsc. 609. 

N.C.—Dodds V. St. Louis Union Trust 
Co.. 170 S.E. 662, 805 N.a 163— 
Standard Sand & Gravel Corpora¬ 
tion V. McClay, 131 S.E. 754, 191 
N.a 818. 

Ohio.-Brets v. Union Central Life 
Ins. Co., 16 N.E.2d' 272. 184 Ohio St. 
171. 

OkL—Pry v. Foster, 66 P.2d 1224, 179 
Okl. 898—Hartzell v. Choctaw 
Lumber Co., of Delaware, 22 P.2d 
887, 168 OkL 2^0. 

Or.—^Herndon v. Armstrong, 88 P. 
2d 44, 148 Or. 602—^Northwestern 
Agencies v. Flynn, 5 P.2d 680, 681, 
188 Or. 101, Quoting Corpus Juris 

*—^Treka' Lumber Co. v. Lystul- 
Stuveland Lumber Co., 196 P. 878, 
99 Or. 291. 

Pa.—Vitro Mfg. Co. v. Standard 
Chemical Co., 189 A 616, 291 Pa. 
86—Servlclsed Premoxilded Prod¬ 
ucts y. American Insulation Co.. 
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sence of such an acceptance, subsequent words or 
acts of the parties cannot create a contract^^ A 
proposal generally must be accepted or rejected as 
a whole, and cannot be accepted as to part and re¬ 
jected as to part without the consent of the offer¬ 
er;*® but, if a contract is proposed in alternative 
terms or propositions, acceptance of one proposition 
is sufficient to constitute a binding contract.*® The 
fact that the offeree does not avail himself of a 
privilege, contained in the offer for his benefit, does 
not make his acceptance ineffective.*'^ 

As to time of acceptance. It is not essential that 
the acceptance be simultaneous with the offer;** 
but where the offer specifies a time of acceptance, 
an acceptance after that time will be nugatory as an 


acceptance,** unless the offerer assents thereto with 
full knowledge that it was not made within the pe¬ 
riod named.*® An offer which calls for a reply 
“by return mail,” “in course of post,” or the like, 
must be accepted by mailing an answer either by the 
next mail after it is received or during the same 
day that the offer is received.*^ 

When no time for acceptance is specified a rea¬ 
sonable time is implied, as explained infra § 51; 
and irrespective of any stipulation as to time the of¬ 
feree’s power of acceptance continues until termi¬ 
nated by acceptance or rejection or other legally ef¬ 
fective means,®* and in any event the acceptance 
must be made before the offer is revoked or becomes 
inoperative.®* 


iSS A. 228, 104 PiuSuper. 469— 
Bhrenstrom v. Hess, 26 Pa,Dl8t. 
998, affirmed 105 A. 44, 262 Pa. 104. 
Tex.—Texas Employers’ Ins. Aas’n v. 
Moore, Civ.App., 66 S-W.Sd 662, 665, 
dtlng Ooxpns Juls—Stokes v. 
Pasohall, Civ.App., 243 S.W. 611— 
Early-Foster Co. v. A. P. Moore’s 
Sons, ClvApp., 230 S.W. 787. 

TJtali.—Candland v. Oldroyd, 248 P. 

1101, 87 Utah 606. 

13 C.J. p 279 note 13. 

SuhstaatlAL oosupUaiuse 
To make an enforceable contract, 
the acceptance must be In subatan- 
tial compUanoe with the terms of the 
offer. 

HI.—Quinn t. Daly, 183 N.BL 290, 300 
Ill. 273—Brach v. Matteson, 181 N. 
E. 804, 298 Ill. 887. 

Iowa—Scott V, People’s Monthly Co., 
228 N.W. 268, 209 Iowa 608, 67 A.L. 

R. 413. 

Mich.—Marshall Mfg. Co. v. Berrien 
County Package Co., 257 N.W. 714, 
269 Mich. 387. 

S.a—Holly Hill Lumber Co. y. Fed¬ 
eral Land Bank of Columbia, 168 

S. E. 830, 160 S.C. 431. 

Tex.—Diamond Mill Co, v. Adams- 
Chllders Co., Civ.App., 217 S.W. 
176. 

Aooeptaaue of an. offer of. pilies 

in a word-building contest, to con¬ 
stitute a contract, requires a con¬ 
testant to comply at least substan¬ 
tially with the terms of the offer, 
and a contestant submitting a large 
number of words known to be 
against the rules of the contest falls 
to accept the offer by a substantial 
performance, and precludes his recov¬ 
ering a prize, although he has the 
largest number of correct words.— 
Scott V. People’s Monthly Co., 228 
N.W. 268, 209 Iowa 603, 67 A.L.R. 418. 

Corpus Juris, as stated la the text, 

. has been cited in support of the rule 
that the terms of a contract duly en¬ 
tered into cannot be changed except 
with the concurrence of all the par-’ 
ties thereto.—Newhall Land & Farm-, 


ing Co. V. Hogue-BIellog Co., 204 P. 
662, 666, 66 CaLApp. 90. 

Conditional or varying acceptance 
see infra i 43. 

84 N.T.—Poel V. Brunswick-Balke- 
Collender Co., 110 N.E. 619, 216 N. 
T. 310—Euatathopoulo v. Gillespie, 

- 218 N.T.S. 24, 218 App.Dlv. 179. 

85. Ala.—^Birmingham News Co. v. 

Crane, 180 So. 681, 222 Ala. 47. 

Ind.—^Eritz v. Moon, 163 N.El 112, 
88 Ind.App. 6. 

W.Va.—^Bowers Co. v. Kanawha Val¬ 
ley Products Co., 180 S.E. 284, 100 
W.Va. 278. 

88. Ark,—Lee v. Ellis, 276 S.W. 889, 
169 Ark. 666. 

87. Mo.—^Edwards V. Bi^siness Men’s 
Acc. Asa'n of America, 221 S.W. 
422, 206 MO.APP. 102. 

sa Mich.—Smith v. Doughty, 199 N. 
W. 663, 227 Mich. 63$. 

88. La.—U. S. Cutlery Co. v. Haw¬ 
kins, 136 So. 127, 129, 17 La.App. 
396, quoting Corpus Juris. 

Ohio.—Bretz v. Union Central Life 
Ins. Co., 16 N.B.2d 272, 134 Ohio 
St. 171. 

Or.—Herndon v. Armstrong, 88 P.2d 
44, 148 Or. 602. . 

Tex.^—Texas Employers’ Ins. Ass’n 
V. Moore, ClvApp., 66 S.W.2d 662. 
Va.—^Richmond Engineering & Mfg. 
Corporation v. Loth, 116 S.E. 774, 
186 Va. 110—Crews v. Sullivan, 113 
S.B. 866, 183 Va. 478. 

Wash.- Wax v. Northwest Seed Co., 
64 P.2d' 613, 189 Wash. 212. 

18 C.J. p 280 note 14. 

Hladialdou for InuMdlste aooeptan.ce 
A limitation in an offer to consum¬ 
mate a transaction involving a num¬ 
ber of contracts, respecting separate 
and distinct rights and interests, 
saying it is for immediate acceptance, 
relates to the composite transaction 
and not to one of its integral parts. 
—^Lawrence v. Potter, 113 S.E. 266, 
91 W.Va. 361. 

Offerer’s interpretation of tbne 
Where person making offer torj 

379 


“Immediate acceptance’’ places an In¬ 
terpretation of meaning of that term 
In offer, acceptance within interpre¬ 
tation thus placed upon it is suffi¬ 
cient to constitute a contract—^Unlon 
Central Life Ins. Co. of Cincinnati, 
Ohio, V. Burgess, 266 N.W. 898, 131 
Neb. 20. 

Expiration of time as terminating of¬ 
fer see infra S 61 h. 

SO. La.—United States CuUery Co. 

V. Hawkine, 138 So. 127, 129, 17 La. 
App. 396, quoting Corpus Juris. 

18 C.J. p 280 note 16. 

An aooeptanos reoalved after the 
time Umited or a reasonable time is 
a counter offer which must In turn 
be accepted by the original offerer to 
create a contract.—Wax v. Northwest 
Seed Co., 64 P.2d 613, 189 Wanh. 
212 . 

91. La.—U. S. Cutlery Co. v. Haw- 
1^, 186 So. 127, 129, 17 LaApp. 
395, quoting Corpus Juris. 

Mont—^Beale v. Llngquist, 16 F.2d 
927, 930, 92 Mont 480, citing Cor¬ 
pus Juris. 

18 C.J. p 280 note 16. 

Implied stipulation 
An offer by mail Is accompanied 
by an implied stipulation that the 
answer shall be sent by return mall. 
—^Beale v. Llngquist supra. 
Acceptance by post in general see in¬ 
fra S 62. 

98. Mass.-Daddaiio v. Town of Mil¬ 
ford, 6 N.E.2d 23, 107 A.L.R. 1447. 
Tex—Goodwin v. Hidalgo County 
Water Control & Improvement DIst. 
No. 1, Clv.App., 68 S.W.2d 1092, 
error dismissed. 

93. ni.—Brach v. Matteson, 131 N.EL 
904, 298 UL 887. 

Ky.—Miles v. United Oil Co., 264 S. 

W. 761, 204 Ky. 346. 

N.J.—Be^er v. Kelsey, 167 A. 177, 

9 N.J.Misc. 1266. 

An offer left open for future aa- ■ 
oeptanoe Is a continuing offer dic¬ 
ing time limited for acceptanos' 
less revoked, and ripens Into icon- 
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As to place of acceptance. An offer which pre- pressly or by necessary mplication, that acceptance 
scribes acceptance at a particular place cannot be shall be made by performance of an act, the ac- 
tumed into a binding contract by sending an ac- ceptance must be made by performing or tendering 
ceptance to another place, unless the condition is performance in whole or in partj^S' but if the of- 
waived.84 fer calls for the performance of an act and does 

As to mode of acceptance. The party making the not Provide the manner of acceptance, the offer may 
offer may prescribe the mode by which acceptance be accepted and the contract completed either by 
must be made, if at all;*^ and as a general rule, if performing the act or by agreeing to perform it®^ 
a particular mode of acceptance is prescribed by 

the offer, the condition must be complied with, un- however, while a party making an offer may 
less it is waived and a failure to comply with specify how it shall be accepted in order to corn- 
such conditions, as a result of misapprehension, in- contract, yet, if he does not so specify, 

advertence, or neglect, prevents a consummation of anything which in law would be an acceptance is 
the contracts^ If the offer provides, either ex- sufficient and where the acceptance actually 


tract aa soon as accepted.—^Hughes 
V. John Hancock Mut. Life Ins. Co., 
297 N.T.S. 116. 163 Mlac. 31. 

Lapse of offer in case of delay In 
acceptance see Infra $51. 
Revocation before acceptance see In¬ 
fra S 60. 

M. Tex.—Texas Employers’ . Ins. 

Ass'n V. Moore, Civ.App., 66 S.W. 
2d 652, 656, citing Corpiu JUzis. 

13 C.J. P 280 note 21. 

96. Mont.--SteInbrenner v. Minot 
Auto Co., 180 P. 729, 68 Mont. 27. 

98. CaL—Davis v. Jacoby, 34 P.2d 
1026, 1 Cal.2d 370. 

Idaho.—^Idaho Grimm Alfalfa Seed 
Growers' Ass’n v. Stroscheln, 242 
P. 444, 42 Idaho 12, 47 A.L.R. 916. 
Iowa.—Port Huron Machinery Co. v. 
Wohlers, 221 N.W. 843, 207 Iowa 
826. 

Kan.—Nleschburg v, Nothem, 165 P. 
867. 101 Kan. 110. 

Md.—American Medicinal Spirits Co. 
v. Mayor and City Council of Bal¬ 
timore, 166 A, 4U7, 166 Md. 128. 
Mo.—Suhre v. Busch, 120 S,W.2d 47. 

N. Y.—Hughes V. John Hancock Mut 
Life Ins. Co., 297 N.Y.S, 116, 168 
Mlac. 81. 

OkL—Fry v. Foster, 65 P.2d 1224, 
179 Okl. 398. 

Tex.—Texas Employers' Ins. Ass’n 
V. Moore, Civ.App..' 66 S.W.2d 662, 
error refused. 

13 C.J. p 280 note 22. 

Signing and retnxnlng oontraot 
Where it Is clear that both parties 
contemplate that acceptance should 
be signified by signing and returning 
the contract, and the offeree returns 
the contract unsigned, he does not 
accept the offer by merely writing 
that he Is willing to sign.—Dexter v. 
Anklewlc^ 79 P.2d 400, 26 CalApp. 

2a 826. 

97. N.Y.—^Hughes v. John Hancock 
Mut. Life Ins. Co., 297 N.Y.S. 116, 
163 Mlsc. 31. 

98. Ga.—Thompson v. Southeastern 
Fair Ass’u, 181 S.E. 677, 51 GaApp. 
833. 


Iowa—^Port Huron Machinery Co. v. 
Wohlers, 221 N.W. 843, 207 Iowa 
826. 

Mo.—Daggett V. Kansas City Struc¬ 
tural Steel Co., 65 S.W.2d 1036, 
' 384 Mo. 207, certiorari denied Kan¬ 
sas City Structural Steel Co. v. 
Daggett, 64 S.Ct 640, 292 U.S, 680, 
78 L.Ed. 1484—Frank v. Myers, 
App.. 109 S.W.2d e4r—Nelson v. 
Massman Const. Co., App., 91 S.W. 
2d 628, certiorari denied 57 S.Ct. 
82, 299 IJ.S. 569, 81 L.Ba. 419, re¬ 
hearing denied 67 S.Ct. 114, 299 
U.S, 621, 81 L.Ed. 457. 

Tex.—Texas Employers’ Ins. Ass’n v. 
Moore, Civ,App., 66 S.W.3d 662, er¬ 
ror refused. 

Va—Richmond Engineering & Mfg. 
Corporation v. Loth, 115 S.E. 774, 
186 Ya. 110. 

Overt act 

Contractor’s letter constituting an 
offer which might ripen Into contract 
by overt act required overt act on 
part of owner, and did not become 
contract by commencement of work 
on part of contractor.—^Frederick R. 
Smith, Inc., v, Karsh, 206 N.Y.S. 686, 
128 Mlsc. 948. 

By perfomanee of oondltloii 
Where promise is in effect offer 
contemplating acceptance by per¬ 
formance of condition coupled with 
entering Into of a reciprocal promise 
by offeree at time of such perform¬ 
ance, performance of condition under 
circumstances contemplated, before 
withdrawal of offer, creates valid 
executory contract.—^Becker v. Kel¬ 
sey, 167 A 177, 9 N.J.M1SC. 1266. 
Supervising oontraot 
Where, under an agreement to su¬ 
pervise construction work, the siiper- 
i visor is authorized to bid on grad- 
I ing and construction contracts in the 
name of the other party to the agree¬ 
ment, who has power to accept or re¬ 
ject a contract, the acceptance of a 
bid by him obligates him to perform 
the contract, since part performance 
of the contract renders It bilateral 
notwithstanding it was unilateral in 
its inception.—Nelson v. Massnoan 
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Const Co., Mo.App., 91 S.W.2d 623. 
certiorari denied 57 S.Ct. 32, 299 U. 
S. 569, 81 L.Ed. 419, rehearing denied 
67 S.Ct 114, 299 U.S. 621, 81 L.Ed. 
467. 

99. Mo.—Daggett v. Kansas City 
Structural Steel Co., 65 S.W.2d 
1036, 334 Mo. 207, certiorari denied 
Kansas City Structural Steel Co. 
V. Daggett. 64 S.Ct 640. 295 U.S. 
630, 78 L.Ed. 1484. 

1. Ala.—Mott V. Jackson, 65 So. 528, 
172 Ala. 448. 

Ga.—Georgia Military Academy v. 
Rogers, ^34 S.E. 829, 35 Ga.App. 
789. 

Kan.—^Nleschburg v. Nothem, 166 P. 
867, 101 Kan- 110. 

Mass.—Nickel v. Zeltz, 164 N.E. 769, 
268 Mass. 282. 

Wash.-United Artists Corporation v. 
Praggastis, 267 P. 843, 144 Wash. 
284. 

“An offer may Invite an accept¬ 
ance to be made by merely an af¬ 
firmative answer or by performing 
or retraining from performing a spe¬ 
cific act"—In re Bate’s Will, 276 N. 
W. 460, 464, 226 Wls. 564, quoting 
Restatement Contracts f 29. 

■'Acoei^d” mbscxibed on an option, 
in view of a statement therein that 
it is a memorandum of the writer's 
understanding of conferences, "sub¬ 
ject to immediate acceptance," is a 
mere acceptance of the correctness 
of the terms of the option, and not 
an agreement to exercise the option. 
—Carpenter v. Foundation Cb., 203 
N.Y.S. 327, 124 Mlsc. 766, affirmed 
207 N.Y.S. 818, 211 App.Dlv. 846. 

CompUanoe with adverttssment 
Where an advertisement, signed by 
the advertiser, offering a free trip 
to an exposition is complied with by 
a readet and his part of the agree¬ 
ment fulfilled, a contract Is establish¬ 
ed which is binding upon the ad>' 
vertlser. and upon which an action 
for breach could be predicated.— 
Weiaz V. Price, 172 N.W. 989, 186 
Iowa 640. 
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reaches the person who has made the offer, it is 
immaterial by what mode it is sent.2 

An offer in writing need not be assented to by 
signing the offer,* but may be accepted orally,^ un¬ 
less the offer requires its acceptance to be in writ-’ 
ing, in which case it must be thus accepted and a 
verbal acceptance is insuflScient unless it is assented 
to by the offererand if the offer is to enter into 
a contract under seal the acceptance must be under 
seal.® The right to receive written notice of ac¬ 
ceptance may be waived by parol"^ An oral ac¬ 
ceptance may be good, notwithstanding there has 
been a previous ineffectual attempt to accept in 
writing.® 

An acceptance to be come effective must be posi¬ 
tive and unambiguous.® A verbal acceptance need 
not be expressed in any particular words, but any 
language which unqualifiedly and unequivocally ex¬ 


presses an intention to accept is sufficient 

§ 43. -Acceptance Conditionally or on 

Terms Varying from Offer 

An acceptance must be identical with the offer and 
unconditional;' if it is conditional or introduces a new 
term It constitutes merely an expression of a willingness 
to treat or a counter proposal, and does not complete 
the contract. 

As a corollary to the rule stated supra § 42, and 
as laid down in Corpus Juris, which has been quoted 
and cited with approval, an acceptance, to be ef¬ 
fectual, must be identical with the offer and uncon¬ 
ditional; and where a person offers to do a defi¬ 
nite thing, and another accepts conditionally or in¬ 
troduces a new term into the acceptance, his answer 
is either a mere expression of willingness to treat 
or it is a counter proposal, and in neither case is» 
there an agreement and this rule applies to the 


a. Mich.—Wilcox v. Cline, 8S N.W. 
55B*, 70 Mich. 517. 

R. I.—Perry v. Mt Hope Iron Co., 6 
A. 632, 16 R.I. 380, 2 Am.S.IL 902. 

S. Ala.—Stepheneon Brick Co. v. 

. Bessemer Engineering & Construc¬ 
tion Co., 118 So. 670, 218 Ala, 325. 

18 CJ. p 281 note 26. 

4 , UtS.—Mllliken-Tomllnson Co. v. 
American Sugar Refining Co., C.C. 
A.Me., 9 F.2d 809, rehearing denied 
10 P.2d 978. 

Ala.—Stephenson Brick Co. v. Bes¬ 
semer Engineering & Construction 
Co., 118 So. 670, 218 Ala. 826. 
Colo.—Zion Baptist Church v. He- 
. bert. 28 P.2d 799, 94 Colo. 69. 
Ky.—Carter v. Hall, 229 S.W. 182. 
134, 191 Ey. 75, citing Corpus 
xis. 

Or.—Leonard v. Howard, 186 P. 549, 
67 Or. 203. 

13 C.J. p 281 note 25. 

5. Ill—Brach v, Matteson, 181 N.E. 
804, 298 Ill. 887. 

13 C.J. p 281 note 27. 

'e. Ga.—Featherston v. Reese, 186 
S.E. 811, 36 Qa.App. 879. 
imsMled Booeptanoa not eountsi offer 
An unsealed acceptance of an of¬ 
fer of a sealed contract is not a 
counter offer to noaJce an unsealed 
contract, and the acceptance and re¬ 
tention of the Instrument by the of¬ 
ferer, after such unsealed acceptance, 
does not effectuate a contract.— 
Featherston v. Reese, supra. 

7. Pa.—Jones v. Sowers, 64 A. 169, 
204 Pa. 829. 

B. Mass.—Metropolitan Coal Co. v. 
Boutell Transp. etc., Co., 81 KE. 
646, 196 Maas. 72. 

13 C.J. p 281 note 29. 

9. Ala.—Stephenson Brick Co. v. 
Bessemer Engineering & Con- 
strucUon Co.. 118 So. 670, 218 Ala. 
826 . 


Cal.—Patterson v. Clifford F. Reid, ; 

Inc., 23 P.2d 86, 182 Cal.App. 464. 
IlL—Stem V. Independence State 
Bank, 270 Ill.App. 186. 

Iowa.—O’Brien v. Pltzhugh, 216 N.W. 
944, 204 Iowa 787. 

N.T.—Watts V. Thomas Carter & 
Sons, 202 N.T.S. 862, 207 App.Dlv. 
666—Churchill Evangelistic Ass’n 
V. Columbia Broadcasting System, 
265 N.T.S. 184, 142 Mlsc. 210, af¬ 
firmed 260 N.T.S. 461, 286 App.Div. 
624. 

N.C.—Standard Sand & Gravel Cor¬ 
poration V. McClay, 181 S.E. 764, 
191 N.C. 813, 

Or.—C. R. Shaw Wholesale Co. v. 
Hackbarth, 201 P. 1066, 102 Or.,80, 
reversing 198 P. 908, 102 Or. 80. 
Pa.—^Bhrenstrom v. Hess, 26 Pa.DIst. 

993, affirmed 106 A. 44, 262 Pa. 104. 
Utah.—Allen v. Bissinger & Co., 219 
P. 589, 62 Utah 226. 

■Va.—Richmond Engineering- & Mfg. 
Corporation v. Loth, 116 S.B. 774, 
186 Va. 110. 

“An offeror is entitled to know In 
clear terms whether the offeree ac¬ 
cepts his proposal It Is not enough 
that the words of a reply Justify a 
probable inference of assent"—Unit¬ 
ed Mercantile Agencies v. Slotsky, 
18| A. 788, 789, 121 Pa.Super. 1, 
quoting Restatement Contracts $ 68 
a. 

Betentlon and naa of oheok 
For assent to a new contract to be 
implied from the mere acceptance 
and cashing of a check, the letters or 
other documents accompanying the 
same should make It plain that such 
retention and use of the check could 
rightfully be exercised only by the 
acceptance of the terms and condi¬ 
tions upon which It was Issued.— 
Brydn, Keefe & Co. v. Howell, 109 
So. 698, 92 Fla^ 296. 

Xhe terms of the offer need not be 


redted In a written acceptance, but 
the acceptance should be read the 
connection with such terms.—Rodger 
V. American Kennel Club, 246 N.T.S. 
662, 138 Misc. 310. 

1& Iowa.—Blakesburg Sav. Bank v. 
Blake, 223 N.W. 896, 207 Iowa 848, 
followed In Blakesburg Sav. Bank 
V. Bailey, 228 N.W. 899. 

11. U.S.—^Rothsteln v. Edwards, C.C. 
A.CaJ., 94 F.2d 488—Columbia Malt¬ 
ing Co. V. Clausen-Flanagan Cor¬ 
poration, GC.A.N.T., 8 F.2d 647— 
Schwartz v. Inspiration Gold Min¬ 
ing Co., D.C.Mont, 16 F.Supp. 1030. 
Ala.—Stephenson Brick Co. v. Bes¬ 
semer Engineering & Construction 
Co., 118 So. 670, 671, 218 Ala, 826, 
quoting Corpus Juris—C. W. Coch¬ 
ran Lumber Co, v. Paterson & Bdey 
Lumber Co., 80 So. 448, 202 Ala. 
366—Manler v. Appling, 20 So. 978, 
112 Ala, 663—Dekle v. American 
Fruit Growers, 140. So. 629, 25 Ala. 
App. 52. 

Ark.—Smith v. School Dlst. No. 89 of 
Crawford County, 69 S.W.2d 1022, 
1024, 187 Ark. 406, quoting Corpus 
Juris. 

Cal—Robbins v. Pacific Eastern Cor¬ 
poration, 66 P.2d 42—Howard v. 
Chow, 81 P.2d 994, 27 Cal.App.2d 
765—^Ray V. Pacific Gas & Elec¬ 
tric Co., 39 P.2d 812. 3 CalJlpp.2d 
329—Keeler v. Murphy, 8 P.2d 960, 
117 CalApp. 386—^Biillock v. Mc- 
Keon, 285 P. 892. 104 Cal.App. 72 
—Turner v. Stock, 261 P. 814, 79 
Cal.App. 662—^Allen v. Laughltn 
Fruit Refiners, 206 P. 475, 67 CaL 
App. 46. 

Del.—Foreman’s Systems v. Milk 
Dealere' Crate Corporation, 120 A. 
868, 13 DeLCh. 861. 

DtC.—^lebome v. Totten, 67 F.2d 486, 
61 App.D.C. 69—Thomas R. Riley 
Lumber Co. v. McHarg, 47 App.D.C. 
889. 
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Pla.—^Prescott v. Mutual Ben. Health 
& Accident Ass’n, 183 So. 311, 316, 
119 A.L.IL 625, quoting Corpiu 
rl#—Webster Lumber Co. v. Lin¬ 
coln, 115 So. 498, 604, 94 Fla. 1097, 
quoting Oorpos JIuIb. 

Qa.—^Bstes Lumber Co. v. Palmyra 
Yellow Pine Co., 118 S.E. 821, 29 
Ga.App. 15. 

Idaho.—^Barker v. McEellar, 296 P. 
196, 199, 50 Idaho 226, citing Oox- 
pus Juris. 

Ill.—Snow V. Schulman, 186 N.1]. 262, 
852 IlL 68, reversing 267 Ill.App. 
209—Worley v. Holding Corpora¬ 
tion. 181 N.E. 307, 848 Ill. 420, re¬ 
versing 261 IlLApp. 313—Brach v. 
Matteson, 131 N.E. 804, 298 HI. 887 
—El Reno Wholesale Grocery Co. 
V. Stocking, 127‘N.B. 642, 298 Ill. 
494—Paramount Pictures Dis¬ 

tributing Corporation v. Qehrlng, 

283 Ill.App. 581—Stem v. Inde¬ 
pendent State Bank, 270 IlLApp. 
186—^W. T. Grant Co. v. Jaeger, 224 
DLApp. 538—James J. White & Co. 

V. De Tamowsky, 202 IlLApp. 284 
—Slaymaker Lock Mfg. Corp. v. 
Olmsted, 197 DLApp. 496. See U. 
S. Lithograph Co. v. American 
Ironing Mach. Co.. 200 lllApp. 17. 

Ind.—Krltz v. Moon, 168 N.E. 112, 88 
Ind.App. 6. 

Iowa.—^Bradley Lumber Co. v. R. D. 
Hunting Lumber Co., 266 N.W. 711, 
218 Iowa 789—Scott v.-‘People’s 
Monthly Co., 228 N.W. 263, 266, 209 
Iowa 608, 67 AL.R. 413, citing Oox- 
pus Juris—O’Brien v. FItzhugh, 
216 N.W. 944, 204 Iowa 787—Har¬ 
ris v. Bills, 213 N.W. 929, 208 Iowa 
1034—MacVlcar v. Western As¬ 
phalt Paving Corporation, 207 N. 

W. 378, 881, 201 Iowa 355, citing 
Corpus Juris—National Produce 
Co. V. Dye Taus Co., 201 N.W. 672, 
199 Iowa 286—Myers Y. Smith. 196 
N.W. 989, 197 Iowa 196—Jameson 
V. Joint Drainage Dlst No. 3 of 
Dickinson and Osceola Counties, 
188 N.W. 612, 191 Iowa 920. 

Zy.—Combs v. Hazard Ice & Stor¬ 
age Co.. 290 S.W. 1035, 218 Zy. 29 
—Hopkins V. Phoenix Fire Ins. Co., 
254, S.W. 1041, 200 Zy. 865.. 

La.—Blythe v. Hall, 126 So. 679, 169 
La. 1120—^Moseley v. Red River 
Oil Mill, 6 La.App. 725—Cottam & 
Co. V. Gonzales, 6 La.App. 171. 
Md.—Duplex Envelope Co. v. Bal-, 
tlmore Post Co., 163 A. 688, 168 
Md. 696. 

Jlaas.—^Bank of U. S. v. Thomson & 
Zelly Ca. 195 N.E. 116, 290 Mass. 
224. 

Mich.—Marshall Mfg. Co. v. Berrien 
County Package Co., 267 N.W. 714, 
269 Mich. 337—Gannon v. Stans- 
lleld, 186 N.W. 706, 706, 216 Mich. 
440, citing Corpus Juris. 

Mizm-—Johnson v. M. J. O’NeiL Inc., 

284 N.W. 16, 182 Minn. 232—SUli- 
man v. Dobner, 205 N.W. 696, 166 
Minn. 87. 

Mo.—State ex reL Equitable Life As- 


sur. SoG. of p'nited States v. Rob¬ 
ertson, 191 S.W. 989—Suhre v. 
Busch, 120 S.W.2d 47—Remmers v. 
Bromsehwlg, App., 18 S.W.2d 116, 
117, citing Corpus Juris—^Zansas 
City Stockyards Co. of Main v. 
Federal Grain Co.. App., 279 S.W. 
771—Baker Matthews Lumber Co. 
V. Leach, App., 255 S.W. 965. 
Mont—Beale v. Lingqulst 15 F.2d 
927, 92 Mont 480—J. Neils Lumber 
Co. V. Farmers' Lumber Co., 298 
P. 288, 88 Mont 892—Steinbrenner 

V. Minot Auto Co., 180 P. 729, 66 
Mont 27. 

Neb.—Beskas v. Calkins, 281 N.W. 
29. 

N.J.—Wilson V. Wlndolph, 148 A. 846, 
847, 108 N.J. 276, citing Corpus Jo- 
rls. 

N.Y.—Watts V. Thomas Carter & 
Sons, 202 N.Y.S. 862, 207 App.Div. 
666—Malls v. Knapp & Baxter, 188 
N.Y.S. 6, 196 APP.Div. 628—Nikul- 
-nikoff V. Archbishop, etc., of. Rus¬ 
sian Orthodox Greek Catholic 
Church. 256 N.Y.S. 658, 142 Mlsc. 
894. 

N.C.—Golding V. Foster & Caviness, 
124 S.E. 160, 188 N.C 216. citing 
corpus Juris—Rucker v. Sanders, 
109 S.E. 867, 858, 860, 182 N.C. 607, 
quoting Corpus Juris—Wilson v. 

W. M. Storey Lumber Co., 104 S.E. 
631, 180 N.C. 271. 

N.D.—Poliak V. Roberts. 176 N.W. 
967, 46 N.D. 150—^Horgan v. Rus¬ 
sell, 140 N.W. 99, 24.N.D. 490, 48 
L.R.A.,N.S., 1160. 

Ohio.-Franck v. Seavey Mfg. Co., 
168 N.B, 209, 21 Ohio App. 869— 
Steel V. Murphy, 10 Ohio App. 160 
—^A E. Smith & Co. v. Shanks, 
Phillips & Co., 9 Ohio N.P.,N.S., 
508, affirmed 92 NX 1123, 82 Ohio 
St 889. 

Okl.—^Lee v. National Refining Co., 
76 P.2d 406, 181 OkL 666—Fry v. 
Foster, 65 P.2d 1224, 179 OkL 898— 
Hartzell v. Choctaw Lumber Co., 
of Delaware, 22 P.2d 887, 168 Okl. 
240—St Louis Smelting & Refining 
Co. V. Nix, 224 P. 982, 101 Okl. 197 
—^Magna Oil & Refining Co. v. 
Parkvlile Oil Corporation, 221 P. 
66, 96 Okl. 167—Zingflsher Mill & 
Elevator Co. v. Westbrook, 192 P. 
209, 79 Okl. 188—Hart-Parr Co. v. 
Brockrelde, 188 P. 118, 114, 77 Dkl. 
277, quoting Corpus Juris—Foster 
V. West Pub. Co., 186 P. 1088, 77 
Okl. 114. 

Gr.—Northwestern Agencies v. Flynn,, 
6 P.2d 680, 188 Or. 101, quoting 
Corpus Juris—C. R. Shaw Whole¬ 
sale Co. V. Hackbarth, 201 P. 1066, 
102 Or. 80, reversing 198 P. 908, 102 
Or. 80. 

Pa.—Cohn v. Penn Beverage Co., 169 
A 768, 818 Pa 849—Blaisdell Fil¬ 
tration Co. V. M. L. Bayard & Co., 
166 A 284, 811 Pa 6—United Mer¬ 
cantile Agencies v. Slotsky, 182 A. 
788,121 PaSuper. 1—Rich v. G. W. 
Flfer Sons, 100 PaSuper. 483— 

382 


Brentwood Realty Co. v. Moses, 78 
PaSuper. 807— Zennedy-Stroh Con 
poratlon v. Davis, 72 PaSuper. 881 
—Clark & Son v. Ley, 1 PaDlst & 
Co. 437. 

S.C.—Smith Bros. Grain Co. v. Adluh 
Milling Co., 122 S.E. 868, 872, 128 
S.C. 434, citing Corpus Jnrla 
Tenn.—Canton Cotton Mills v. Bow¬ 
man Overall Co., 267 S.W. 899, 402, 
149 Tenn. 18, quoting Corpus Jula 
—Petway v. Loew’s Nashville & 
Znoxvllle Corporation, App., 117 S. 
W.2d 976, 982, citing Corpus Juris 
—Annistead v. Tenn. Consolidated 
Coal Co., 14 TenSLApp. 484, 446. 
citing Corpus Juris—Coate v. 
Tlgrett, 4 TenmApp. 48. 

Tex.—^Klng v. Zloh, Clv.App,, 10 S.W. 
2d 1043, error dismissed—Godfrey 
V. Central State Bank of Abilene, 
Civ.App., 6 S.W.2d 629, reversed on 
other grounds Central State Bank 
of Abilene v. Godfrey, ConaApp., 29 
S.W.2d 1016—Martin Weiss Co. v. 
Schwartz, Clv.App., 296 S.W. 197— 
Diamond Mill Co. v. Adams-Chll- 
ders Co., Civ App., 217 S.W.‘176. 
Utah.—Allen v. Bisslnger & Co., 219 
P. 539, 62 Utah 226. 

Wash.—^Martinson v. Carter, 68 P.2d 
1027, 1028, 190 Wash. 602, quot¬ 
ing Corpus Juris—Slllnoan v. Spo¬ 
kane Savings & Loan Soc., 176 P. 
296, 103 Wash. 619—Nelson v. Da¬ 
vis,. 172 P. 1178, 102 Wash.’818. 
W.Va.—Hancock v. Fletcher, 169 S.H. 
467, 118 W.Va. 624—Allen v. Sim¬ 
mons, 126 S.B. 86, 88, 97 W.Va. 818, 
citing Corpus Juris. 

Wls.-Morris F. Fox & Co, v. Lls- 
man, 237 N.W. 267, 208 Wls. 1,, re¬ 
versed on other grounds 240 N.W. 
809, 208 Wis. 1, rehearing denied 
242 N.W. 679, 208 Wis. L 
18 C.J. p 281 note 80. 

Wmllar statement of rule 
"The rule is well settled that the 
acceptance of a written proposal 
must be Identical with the proposal 
itself, and unconditional; It must not 
vary from the terms of the offer, 
either by way of omission, addition, 
or alteration; and if it is made with 
any conditions or reservations an¬ 
nexed to it, there is no contract, and 
neither party is bound."—^Remmers 
V. Bromsehwlg. Mo.App.. 18 S.W.2d 
116, 117. 

Aooeptanoe expressly repudiating 
condition contained in the offer is 
ineffectual to create a contract— 
Steaua Romana Societate Anonlma 
Pentru Industrla Petroleului of 
Bucharest v. Woodman, D.aPa., 2. F. 
Supp. 808, reversed on other grounds, 
C.C.A, Woodman v. Steaua Romana 
Societate Anonlma Pentru Industrla 
Petroleului of Bucharest 61 F.2d 
1047. 

The words being understood,” 
in an answer to ah offer, mean pro¬ 
vided or on condition it is so agreed 
and make the acceptance a qualified 
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acceptance of a bid for the erection or construc¬ 
tion of particular work.^^ other words, a pro¬ 
posal to accept or an acceptance introducing new 
conditions or terms varying from those offered 
amounts to a rejection of the offer and the submis¬ 
sion of a counter proposal and puts an end to the 


negotiations without forming a contract unless the 
party making the offer renews it or agrees to the 
suggested modifications.^* 

This is true, for example, where an acceptance 
varies from the offer as to time of performance, 
place of performance,price,and likewise where 


one.—Phoenix Iron & Steel Co. v. 
Wilkoff Co., Ohio, 253 F. 165, 166 C. 
C.A. 66, 1 A.L.IL 1497. 

XTse of “If” 

An acceptance Quallfled or intro¬ 
duced by wordi “if” Is condltlonaL— 
Hughes V. John Hancock Mut Life 
Ins. Co., 297 N.T.S. 116, 163 Misc. 
81. 

la. Mass.—Wheaton Bldg, etc., Co. 
V. Boston, 90 N.E. 698, 204 Maas. 
218. 

9 C.J. p 696 notes 47, 48. 

Where a tender Is not responsive 
to the proposal* it is an offer by the 
contractor to do the woiic according 
to the terms of the bid, and its ac¬ 
ceptance by the owner creates a con¬ 
tract according to the terms of the 
bid. 

Ark.—Sneed, etc., Iron-Works v. 

' Douglas, 5 S.W. 685, 49 Ark. 366. 
N.T.—Schwoerer v. Zimmerman, 68 
N.Y.S. 1020, 30 Misc. 800. 

■la U.S.—Iselin V. U. S.; 46 S.Ct. 
468, 271 U.S. 186. 70 L.Ed. 872, af¬ 
firming 60 CtCL 266—Northeastern 
Const Co. V. City of Winston-Sa¬ 
lem, C.C.A-N.C., 88 F.2d 57, 104 A- 
L.R. 1142—^Baltimore & O. R, Co. 
T. Youngstown Boiler & Tank Co., 
C.C.A.Ohlo, 64 F.2d 638—Cosden v. 
Cline, aaA.OkL, 26 F.2d 681, af¬ 
firmed 32 F.2d 1003, certiorari de¬ 
nied Cline y. Cosden, 60 S.Ct 86, 
280 U.S. 686, 74 L.Bd. 636-^30- 
lumbia Ifalting Co. v. Clausen- 
Flanagan Corporation, aC.A.N.Y., 
8 F.3d 647—Schwartz v. Inspiration 
Gold Mining Co., D.CMont, 15 F. 
Supp. 1030—Ohio & Michigan Coal 
Co. V. Clarkson Coal & Dock Co, 
GaA.Mlch., 266 F. 188—Phoenix 
Iron & Steel Co. v. Wilkoff Co., 
Ohio, 268 F. 166, 166 C.C.A. 66, 1 
A.L.It 1497—Duke v. U. S., 67 Ct 
CL 586, remanded for additional 
findings 44 S.Ct 438, 266 U.S. 668. 
68 L.Bd. 1183: 

CaL—Niles v. Hancock, 78 P. 840, 140 
CaL 167—^Howard v. Chow, 81 P.2d 
994. 27 CaLApp.Sd 765—Ray v. 
Pacific Gas ft Electric Co, 89 P.2d 
812, 8 Cal.App.2d 829—Bullock v. 
McKeon, 286 P. 892, 104 CalApp. 72 
—Jones-McLaughlln, Inc, v. Kelly, 
279 P. 1076, 100 CaLApp. 316—MU- 
Uken y. Bank of Italy, 226 P. 640, 
648, 66 Cal,App. 607, citing Oor- 
pns Jula. 

Del.—Foreman's Systems v. Milk 
Dealers* Crate Corporation, 120 A, 
868. 18 DeLCh. 86t 


D.C.—Clebome v. Totten, 67 P.2d 436, 
61 APP.D.C. 69. 

Idaho.—Hoskins v. Michener, 197 P. 
724, 83 Idaho 681. 

m.—Snow V. Schulman, 186 N.B. 262. 
862 m. 68. reversing 267 IlLApp. 
209 —^Worley v. Holding Corpora¬ 
tion. 181 N.B. 307, 348 Ill. 420, re¬ 
versing 261 I11.APP. 313— Stem v. 
Independence State Bank, 270 IlL 
App. 136 —El Reno Wholesale 
Grocery Co. y. Stocking, 215 IlL 
App. 393, afllrmed, 127 N.B. 642, 298 
IlL 494 —Staackman, Horschitz ft 
Co. V. Cary, 197 IllJLpp. 601. 
Ind.—Kritz V. Moon, 163 N.E. 112, 88 
IndA-pp. 6. 

Iowa.—O'Brien v. Fltzhugh, 216 N.W. 
944, 204 Iowa 787. 

Md.—^Duplex Envelope Co. v. Balti¬ 
more Post Co, 163 A. 688, 168 Md- 
696. 

Maas.—Moss v. Old Colony Trust Co., 
140 N.B. 803, 246 Mass. 139. 

Mich.—^Marshall Mfg. Co. v. Berrien 
County Package Co, 267 N.W. 714, 
269 Mich. 887—Carrollton Accept¬ 
ance Co. V. Ruggles Motor Truck 
Co., 234 N.W. 134, 263 Mich. 1. 
Minn,—Johnson v. M. J. McNeil, Inc, 
234 N.W. 16,182 Minn, 232—West v. 
First Nat Bank, 206 N.W. 949, 166 
Minn. 148—Bergh v. Stanek, 184 N. 
W. 871,160 Minn. 78. 

Mo.—Bokem v. Lioud, App., 108 S.W. 
2d 1049. 

N.Y,—Churchill Evangelistic Ass’n v. 
Columbia Broadcasting System, 
265 N.Y.S. 184, 142 Mlsc. 210, af¬ 
firmed 260 N.Y.S. 461, 286 App.Dlv. 
624—Stanley v. Gtonpon, 180 N.Y. 
S. 602, 109 Misc. 611, alSrmed 182 
N.Y.S. 952, 198 App.Dlv. 886—17 
West 60th Street Corporation v. 
Tollerton, 177 N.Y.S. 897, 107 Misa 
609. 

Ohio.—Steel v. Murphy, 10 Ohio App 
160. 

Or.—C. R. Shaw Wholesale Co. v. 
Hackbarth, 201 P. 1086, 102 Or. 80, 
reversing 198 P. 908, 102 Or. 80. 
Pa.—Cohn v. Penn Beverage Co., 169 
A, 768, 818 Pa. 349—Blalsdell Fil¬ 
tration Co. V. M. L. Bayard & Co!,, 
166 A. 234, 311 Pa. 6—Clark ft Son 
V. Ley, 1 Pa.Dist ft Co.' 437. 
Tenn.—Canton Cotton Mills v. Bow¬ 
man Overall Co, 267 S.W. 398, 149 
Tenn. 18—Coate v. Tlgrett 4 Tenn. 
App. 48. 

Tex.—King v. Kloh, Clv.App., 10 
S.W.2d 1048, error dismissed— 
Lidulds Dispatch Line v. Texas 
Power ft Light Co, ClvJLpp., 6 
S.W.2d 169, error refused—God- 
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frey v. Ceiitral State Bank of Abi¬ 
lene, CIv.App, 6 S.W.2d 629, re¬ 
versed on other grounds Central 
State Bank of Abilene v. Godfrey, 
Com.App., 29 S.W.2d 1016—^Martin 
^ Weiss Co. v. Schwartz, Civ.App., 
295 S.W. 197—Diamond Mill Co. v. 
Adams-Chllders Ca, Clv.App., 217 
S.W. 176—^Brlllhart v. Beever, Civ. 
App., 198 S.W. 978. 

Va.—Crews v. Sullivan, 118 S-B. 866, 
133 Va. 478. 

Wash.—Coleman v. St. Paul & Taco¬ 
ma Lumber Co, 188 P. 632, 110 
Wash. 269. 

W.Va.—Bowers Co. v. Kanawha Val¬ 
ley Products Co., 18p S.B. 284, lOOi 
W.Va. 278. 

Wis.—Morris F. Pox ft Co. v. Lls- 
man. 237 N.W. 267, 208 Wis. 1, re¬ 
versed on other grounds 240 N.W- 
809, 208 Wis. 1, rehearing denied 
242 N.W. 679, 208 Wis. 1. 

A definite offer made by one partr 
cannot itself be considered as the ac¬ 
ceptance of a previous offer made by 
the other.-Rodger v, American Ken¬ 
nel Club, 245 N.Y.S. 662, 188 Misc- 
810. 

Altering, signing, and returning draft 
of contract 

Where one submits to another for 
signature a draft of a contract and 
the latter alters it and then signs 
and returns it, the first draft is a 
rejected proposal and the altered 
form Is a counter proposition which 
is not' a binding agreement until ac¬ 
cepted by the party to whom it is 
returned-—Robertson v. Tapley, 48> 
Mo.App. 289. 

The slightest deviation in the ac¬ 
ceptance from the terms of the offer 
is in effect a rejection of the offer, 
and is a counter offer, which must be 
accepted before either is bound.— 
Mahar v. Compton, 46 N.Y.S. 1126, 
18 App.Div. 640—17 West 60th Street 
Corporation v. Tollerton, 177 N.Y.S^ 
897, 107 Misc. 609. 

Lapse of offer by conditional accept¬ 
ance see infra | 5L 
Offerer's acceptance of conditional or 
varying acceptance see infra S 44. 
14. N.Y.—Barber-Greene Co. v. M. 
F. Dollard, Jr., Inc., 269 N.Y.S. 211, 
289 App.Dlv. 666, affirmed 196 N.B.. 
671, 267 N.Y. 646. 

13 C.J. p 282- note 81. 

lA U.S.—Neer v. Lang, N.Y., 262 F- 
676, 164 aCA. 491. 

18 CJ. p 282 note 82. 

10. U.S.—Minneapolis, etc., H.' Go. yt 
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ah acceptance varies from the offer as to quantity, 
quality,fitness for the purposes intended 18 and in 
other like cases.80 A promise to give an offer con¬ 
sideration cannot be regarded as an acceptance,^i 
nor can a stj^tement that the offeree is prepared to 
make arrangements on the terms named .22 
If an offer is accepted as made, the acceptance 
is not conditional and 'does not vary from the offer 
because of inquiries whether the offerer will change 
his terms, or as to future acts, or by the expression 
of a hope, or suggestions, as to terms,28 or by the 
intimation that a time be fixed for the consumma¬ 
tion of the transaction,24 or because the offerer 


otherwise expresses dissatisfaction with the offer or 
adds immaterial words which do not in legal effect 
qualify the offer,2B or because the acceptance con¬ 
tains terms not in the offer but which the law im¬ 
plies as a part of the offer,28 or because of a re¬ 
quest or suggestion to have the contract more for¬ 
mally drawn up and executed.27 

Consent or approval of third Person. "Where an 
agreement is made subject to the consent of a third 
party, it must be looked on as a conditional agree¬ 
ment, dependent on such consent being given within 
a reasonable time, in default of which the agreement 
ht- taten not to have become effective ;28 but 


Columbus Rolling-Mill Co., Ohio, 

7 S.Ct. 168, 119 U.S. 149, 80 L.Eki. 
376_ATthTir v. Gtordon, C.C.Tenn.. 

37 r. 658. 

Ind, — Avery v. Citizens' Loan & 
Trust Co., 180 N.E. 23. 94 Ind.App. 
16 ;. 

OOllMtioii fees 

Where collection company replied 
to manufacturer’s letter requesting 
It to collect account on prescribed 
fee basis stating that It had started 
to perform In specified manner, and 
a few days later wrote stating Its 
fees were higher than those speci¬ 
fied in offer, no acceptance resulted 
and manufacturer was Justified In 
withdrawing account, regardless of 
expenses Incurred by collection com¬ 
pany in connection with claim.— 
United Mercantile Agencies v. Slot- 
sky, 183 A. 788, 121 Pa.Super. 1. 

17. N.T.—Barber-Greens Co. v. M. 
P. DoUard, Jr., Inc., 269 N.T.S. 211, 
239 App.Div. 671, affirmed 196 N.H. 
671, 267 N.T. 646. 

18 C.J. P 282 note 34. | 

18. U.S,—Columbia Malting Co. v. 
Clausen-Planagan Corporation, C. 
CA.N.T., 3 r.2d 647. 

N.T.—Barber-Greene Co. v. M. P. 
Dollard, Jr., Inc., 269 N.T.S. 211, 
239 App.Dlv. 671, affirmed 196 N.E. 
671, 267 N.T. 646. 

19 . N.T.—Barber-Greene Co. v. M. 
p. Dollard, Jr., Inc., supra. 

SO. Ala.—Stephenson Brick Co. v. 
Bessemer Engineering & Construc¬ 
tion Co., 118 So. 670, 218 Ala. 826. 
CaL—Ray v. Pacific Gas & Electric 
Co., 89 P.2d 812, 3 Cal.App.2d 329. 
18 C.J. p 282 note 36. 

AM to form of contract 
A difference between the offer and 
acceptance, aa to the form of a 
contract, is Just as effective to pre¬ 
vent the entering Into the contract 
es one as to Its substanca—Phoenix 
Iron & Steel Co. v. Wilkoff Co., Ohio, 
258 P. 165, 165 C.C.A. 66, 1 'A.L.R. 
1497. 

Bequlrlng option to expressly fflve 
right given by law 
An acceptance of an option making 


no mention of the optionee's having 
a certain right, which he would 
have as a matter of law if the op¬ 
tion should be accepted absolutely, 
but which acceptance is conditional 
on the optionor’s agreeing that he 
should have such right. Is a quali¬ 
fied acceptance, and such as to pre¬ 
vent the creation of a contract un¬ 
less the optioner thereafter in some 
way agrees thereto.—Phoenix Iron & 
Steel Co. V. Wilkoff Co., supra. 

91. Ala.—^Manier v. Appling, 20 So. 
978. '112 Ala. 668. 

99b Ind.—Havens v. American P. 
Ins. Co., 89 N.E. 40, 11 Ind.App. 
815. 

23. Ark.—Skinner v. Stone, 222 S. 
W. 860, 144 Ark. 858, 11 A,L.R. 
808. 

Hass.—^Duggan v, Matthew Cum¬ 
mings Co., 178 N.B. 825, 277 Mass. 
445_Nelson v, Hamlin, 156 N.B. 
18, 258 Mass. 88L 

Mich.—Butler v. Foley, 179 N.Wi 34, 
36, 211 Mich. 668, citing Corpus 
JUlB. 

OkL—Home Gas Co. of Cushing v. 
Magnolia Petroleum Co., 287 P. 
1083, 1085, 148 Okl. 112, citing 
Corpus Tnids—^Poster v. West Pub. 
Co., 186 P. 1083, 77 OkL 114. 

W.Va.—^E. T. Bamum Iron Works 
V. Prescott Const Co., 102 S.E. 
860, 86 W.Va. 178. 

13 G.J. P 283 note 39. 

24 . N.T.—Baker v. Packard, 98 N. 
T.s. 804, 112 App.Dlv. 643, afllrmed 
82 N.E. 1124, 189 N.T. 624. 

95. U.S.—Columbia Malting Co. v. 
Clausen-Planagan Corporation, C.a 
A.N.T.. 8 P.2d 547. 

Okl.—Foster v. West Pub. Co., 186 
P. 1088, 77 OkL 114. 

Addition of materlca requirement 
■ The mere addition to the accept¬ 
ance of a collateral or immaterial 
requirement not warranted by the 
terms of the offer, does not prevent 
completion of the contract—Poster 
v. West Pub. Co., supra. 

2eL U.S.—Morse v. Tillotson & Wol¬ 
cott Co., N.T., 258 F. 340, 166 0. 
1 C.A. 122, 1 A.L.R. 1485. 
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Iowa.—Harris v. Bills, 218 N.W. 

929, 203 Iowa 1084.' 

OkL—Magna Oil & Refining Co. v. 
Parkvllle Oil Corporation, 221 P. 
66, 96 Okl. 167. 

Or.—C. R. Shaw Wholesale Co. v. 
Hackbarth, 201 P. 1066, 102 Or. 
80, reversing 198 P. 908, 102 Or. 
80. 

Wls.—Curtis Land & Loan Co. v. In¬ 
terior Land Co., 118 N.W. 863, 137 
Wis. 341. 129 Am.S.R. 1068. 

As to title being' good 
Where defendants accepted plain¬ 
tiff’s proposal to buy notes of a 
corporation to be organized by de¬ 
fendants, and notes to be secured 
by a mortgage on ships, plaintiff’s 
demand for an abstract of title, and 
that the deal be not consummated 
until title was approved by its at¬ 
torneys, did not warrant defendants 
in repudiating the agreement'on the 
ground that there was no meeting 
of the minds, for the offer was im¬ 
pliedly conditioned that title was 
good.—Morse v. Tillotson & Wolcott 
Co.,,N.T., 263 P. 340, 166 GOA- 122, 

1 A-L.R. 1485. 

In detezmlnlng whether tax aooept- 
anoe oontains additional terms, not 
only the express terms of the offer 
but all of the terms which the law 
implies and makes a part thereof 
should be considered.—Magna Oil A 
Refining Co. v. Parkvllle Oil Corpora¬ 
tion, 221 P. 66, 96 Okl. 167. 

97. Mass. — Duggan v. Matthew 
Cummings Co., 178 N.E. 826, 277 
Mass. 446. ^ 

N.a— BUllngs V. Wllby, 96 S.B. 66, 
176 N.a 671. 

Aoosptanoe qualified by request for 
copy of formal contract which con¬ 
templates the mailing of the con¬ 
tract as an acceptance la a new pro¬ 
posal which may be accepted in ac¬ 
cord with its terms.—Pry v. Poster, 
65 P.2d 1224, 179 OkL 398. 

9B. Mont—Polich v. Severson, 216 
P. 785, 787, 68 Mont 226, quoting 
Ooipus Juris. 

13 C.J. p 283 note 48. 

Building contract 

Where an owner of property 
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where such consent or approval has been given the 
offeree’s formal acceptance of the conditions of the 
contract is riot necessary.29 A contract made con¬ 
ditional on the approval of the attorney of one of 
the parties is not effective or operative unless such 
approval is obtained, in the absence of fraud in 
withholding approval but, where parties accept 
an offer subject to its favorable approval by their 
attorney, they do not guarantee the attorney to be 
a competent lawyer,31 nor do they guarantee his ap¬ 
proval on any given state of facts.*^ They are, 
however, required not to interfere with the secur¬ 
ing of his approval.®* 

§ 44. -Offerer’s Acceptance of Condition¬ 

al or Varying Acceptance 

Acceptance by the offerer of new terms or conditions 
proposed by the offeree constitutes a new agreement. 
This acceptance must be In accordance with the new 
terms or conditions proposed, and may be Inferred from 
the acts and condupt of the parties. 

Where one makes an offer with certain terms or 
conditions, and accepts an acceptance which is not 
responsive to the proposal, he is bound by the con¬ 
tract thus made, and cannot fall back on his pro- 


' posal in case of subsequent disagreement This ac¬ 
ceptance has made a new agreement on the terms 
of the new offer.®^ The acceptance of the modified 
proposal must be in accordance with its terms,®® 
although the offerer need not make a formal ac¬ 
ceptance of the new proposal by the offeree, but 
such acceptance may be inferred from conduct, as 
where the parties enter on the execution of the con¬ 
tract as though the new term were included,®® but 
it cannot be inferred from mere silence.®^ If the 
answer to an offer by letter proposes modifications, 
the party making the original offer must communi¬ 
cate his acceptance of the modifications if he pro¬ 
poses to hold the other as on a counter offer ac¬ 
cepted by him.®® 

§ 45. Communication of Acceptance 

Acceptance of an offer, to be effective In completing a 
contract, must, as a rule, be communicated to the offerer 
or be put in the course of communication by an act. 

Since communication of intention is essential to 
an agreement, as announced supra § 33, an accept¬ 
ance, like an offer, supra § 38, must, as a rule, be 
communicated to the offerer or put in the course of 
communication by an act®® Notice of acceptance, 


agreed with an Intended lessee to 
lease the premises for a long term, 
leasee to make certain alterations 
to be approved by the lessor, and the 
lessee in good faith attempted to 
carry out the agreement by submit¬ 
ting plans, which the building de¬ 
partment refused to approve, but re¬ 
quired greater expenditures than ei¬ 
ther of the parties had contemplated 
or than lessee could afford, such ac¬ 
tion prevented the making of a 
complete contract, and left the par¬ 
ties without liability on either side. 
-■-DlckerBon v. Menschel, 177 N.T.S. 
376, 188 App.Div. 647. 

Approval of third person as to per¬ 
formance of contract see infra SS 
466, 496-600. 

119. Ark.—Donaghey v. Remmel & 
McCarroll, 34 S.W.2d 1085, 183 Ark. 
67. 

Xioan subject to approval 
Where a borrower accepts a lend¬ 
er's offer to make a building loan on 
condition that the borrower’s lessor 
approved the building plans and the 
city issued a building permit, the 
lender’s formal acceptance of the 
conditions to complete the contract 
is unnecessary.—Donaghey v. Rem¬ 
mel & McCarroll, supra. 

80. N.D.—Lilly V. Haynes Co-op. 
Coal Mining Co., 196 N.W. 666, 60 
N.D. 466. 

31. N.T.—Wilhelm v. Wood, 186 N. 

T.S. 980, 161 App.Div. 42. 

» N.T.—Wilhelm v. Wood, 186 N. 
T.S. 930, 161 App.Dlv. 42. 

17 CJf.S.—25 


33. N.T.—Wilhelm v. Wood, supra. 

34. TJ.S.—Baltimore & 0. R. Co. v. 
Youngstown Boiler & Tank Co., C. 
C.A.Ohio, 64 F.2d 638—American 
Lumber & Mfg:. Co. v. Atlantic 
Mill & Lumber Co., C.C.A.Ra., 290 
F. 632. 

Ga.—Estes Lumber Co. v. Palmyra 
Yellow Fine Co.. 113 S.E. 821, 29 
Ga.App. 16. 

Miss.-Reed Bros. v. Bluff City Mo¬ 
tor Co.. 104 So. 161, 139 Miss. 441. 
Okl,—^Lee v. National Refining Co., 
76 P.2d 406, 181 OkL 666—Fry v. 
Foster. 66 P.2d 1224, 179 Okl. 398 
—Kingfisher Mill & Elevator Co. 
V. Westbrook, 192 P. 209. 79 OkL 
188. 

Or.—C. R Shaw Wholesale Co. v. 
Hackbarth, 201 P. 1066, 102 Or. 80, 
reversing 198 P. 908, 102 Or. 80. 

13 C.J. p 288 note 47. 

Prdxnlse fox act 

Where the ofCer called for ac¬ 
ceptance by an act, but where the 
offeror agreed to accept an uncon¬ 
ditional promise in lieu of the act, 
there was a valid contract—Suhre 
V. Busch, Mo., 120 S.W.2d 47. 

35. Ill.—Worley v. Holding Corpo¬ 
ration, 181 N.E. 307, 348 Ill. 420. 
reversing 261 IlLApp. 818—James 
J. White & Co. v. De Tamowsky, 
202 IlLApp. 234—Staackman, Hors- 
chlta & Co. V. Cary, 197 IllApp. 
601. 

Nev.—McCone v. Ecclea, 181 P. 184, 
42 Nev. 461. 

18 C.J. p 283 note 48. 
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88. U.S.—^American Lumber & Mfg. 
Co. V. Atlantic Mill & Lumber Co., 
C.C.A.Pa., 290 F. 632. 

Arlz.—Keith v. Aztec Land & Cattle 
Co., 193 P. 635, 638, 21 Arlz. 634, 
quoting Corpus Juris. 

Minn.—Johnson v. M. J, O’Neil, Inc., 
234 N.W. 16, 182 Minn. 232. 

Tex.—^Roxana Petroleum Corporation 

V. Grlffln Abstract Co., Clv.App., 
24 S.W.2a 725. 

Wis.—^Morris F. Fox & Co. v. Lls- 
man, 240 N.W. 8q9, 208 Wis. 1. re¬ 
versing 237 N.W. 267, 208 Wis. 1, 
and rehearing denied 242 N.W. 679. 
208 Wis. 1. 

13 C.J. p 283 note 49. 

37. Wis.—Morris F. Fox & Co. v. 
Lisman, 237 N.W. 267, 208 Wis. 1, 
reversed on other grounds 240 N. 

W. 809, 208 Wis. 1, rehearing de¬ 
nied 242 N.W. 679, 208 Wis. 1. 
Mere failure to reply to letter 

transmitting counter offer did not 
operate as acceptance.—^Blaisdell Fil¬ 
tration Co. V. M. L. Bayard & Co., 
166 A. 234, 311 Pa. 6. 

38L N.Y.—Greenwich Bank v. Op- 
penhelm, 118 N.Y.S. 297, 188 App. 
Div. 586—^Nundy v. Matthews, 84 
Hun 74. 

Communication of acceptance genei^ 
ally see infra S 46. 

39. Ind.—^Krltz v. Moon, 163 NJL 
112, 88 Ind.App. 6. 

Iowa.—^In- re Newson’s Estate, 219 
N.W. 305, 206 Iowa 514. 

Ky.—Hopkins , v. Pbanlx* Fire Ins. 
Co. of BEartford, Conn., 264 S.W. 
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however, is not* always necessary, and when neces¬ 
sary may be waived.^® There is a radical distinc¬ 
tion with regard to communication between offers 
which ask that the offeree shall do something and 
offers which ask that the offeree shall promise some¬ 
thing. In offers of the former kind communication 
of the acceptance is ordinarily not required; in of¬ 
fers of the latter kind communication of the accept¬ 
ance is always essential.^i A person making the of¬ 
fer may always, if he chooses, make the formation 
of the contract which he proposes dependent on the 
artual communication to himself of the accept- 

ance.*2 

Acceptance by act. Where the offer is to do 
something if the offeree will not merely promise to 
do, but do, something, compliance with the condi¬ 


tion of the offer by doing the act in the way pre¬ 
scribed is ordinarily suflScient evidence of the ac¬ 
ceptor’s assent, and it is not necessary to show that 
he notified the offerer that he accepted the offer 
and would perform the condition.^S The reason 
is that the person making the offer has a right, if 
he pleases, to dispense with notice of acceptance; 
and if the form of the offer shows that notice was 
not to be required then it is not necessary.*^ In 
like manner a binding contract is formed by the 
sending of an advertisement to a newspaper and its 
being printed therein.^® 

Where an offer, however, is made to a particular 
person, and is capable of acceptance by perform¬ 
ance, the nature of the offer may be such as to im¬ 
ply a condition that acceptance is to be communicat- 


1041. 1042, 200 Ky. 865. citing Cor- 
' pua Jtnls, 

Hiss.—^Pioneer Box Co. v. Price Ve¬ 
neer & Lumber Co., 96 So. 103, 132 
Miss. 189, 29 A.L.B. 1349. 

Hont—Stelnbrenner v. Minot Auto 
Co.. 180 P. 729. 66 Mont. 27. 

N.H.—^Perry v. Dwelling House Ins. 
Co.. 83 A 781, 67 N.H. 291, 68 
Am.S.R. 668. 

N.T.—^Powler-Curtls Co. v. Dean, 196 
N.T.S. 7B0, 208 App.Dlv. 817. 

Or.—Gordon v. Curtis Bros., A D. 
Hoodie House-Moving Co., 248 P. 
168, 119 Or. 6S-C. R. Shaw Whole¬ 
sale Co. V. Hackbarth, 201 P. 1066, 
102 Or. 80. reversing 198 P. 908, 
102 Or. 80. 

Pa.—Morganatem Hlectrlc Co. v. 
Borough of Coraopolis, 191 A 603, 
826 Pa. 164—^Merchants' Ware¬ 
house Co; V. Crossen, 46 DaupACo. 
186. 

Tex.—^American Nat Ins, Co. v. War- 
nock, 114 S.W.2d 1161, reversing, 
avApp., 107 S.W.2d 1042—Waplea- 
Platter Co. v. Montgomery, Civ. 
App., 66 S.W.2d 391—Norwood v. 
Adams, CivApp., 61 S.W.2d 626. 
Wash,—Koepke Sayles & Co. v. Lua- 
tig, 283 P. 468, 460, 166 Wash. 70. 
quoting Ooxpu Jozis. 

13 C.J. p 284 note 54. 

Stmilar statemanfe of rule 
“An acceptance, to be complete, 
must be communicated to the offeror, 
either directly, or by some definitive 
act"—Groskln y. Bookmyer, 166 A 
283, 234, 310 PaL 688, dtlng Coipus 
Juris—H. N. Munhall Co. v. Trav¬ 
elers' Ins. Co., 150 A 648—Munheai 
V. Travelers’ Ins. Co.. 160 A 646, 
800 P^ 327. 

Votloe of dUoUoa to eouxolBe aa 
option, is usually a sufficient accept¬ 
ance of 'thd option contract—^Fuller 
V. Totten. 181 So. 485, 222 Ala 17A 

40. Mo. —I WlUlama v. Bmerson- 
. Enmtlfigham Implement Co^ App., 
198 S.W. 426. 


I 41. Ind.—New v. Germania F. Ins. 

I Co;, 86 N.E. 703. 171 Ind. 39, 181 
Am.S.B. 245. 

Iowa—^Port Huron Machinery Co. v. 
Wohlers, 221 N.W. 843, 846, 207 
Iowa 826, quoting Corpus Juxla 
Mo.—Williams v. Bmerson-Brantlng- 
ham Implement Co., App., 198 S. 
W. 426—^Leesley v. Leborl Fruit 
Co.. 144 S.W. 188, 162 MoApp. 196. 
40. Conn.—^Mercer Electric Mfg. Co. 
V. Connecticut Electric Mfg. Co., 
89 A 909, 87 Cona 691. 

Mass.—^Lewls v. Browning, 180 Mass. 
178. 

Where express acoeptaaoe Is re¬ 
quired by the offer to complete the 
contract the fact of subsequent ac¬ 
ceptance must be communicated to 
the offerer by the offeree or hlsj 
agent and a mere private uncom- 
munlcated assent will not effect a 
contract—^Federal Farm Mortg. Cor¬ 
poration V. Dixon, Qa, 196 S.B. 414. 

A oostruot for the exhibition of 
moving picture films becomes effec¬ 
tive and binding on both parties 
when approved by the distributors 
and notice thereof given to the ex¬ 
hibitor in accordance with the pro¬ 
visions of the contract therefor, par¬ 
ticularly where tbie contract has been 
substantially performed by furnish¬ 
ing and accepting a number of films 
contracted for. — Educational Film 
Exchange v. Fraggastis, 267 P. 846, 
144 WaaA 289. 

43L CaL—^Davls v. Jacoby, 34 P.2d 
1026, 1 CaL2d 370. 

Iowa—Port Huron Machinery Co. v. 
Wohlers, 221 N.W. 843, 845, 207 
Iowa 826, citing Oorpu Juris. 

Ey.—^Hopkins v. Phoenix Fire Ins. 
Co. of Hartford,. Conn., 264 S.W. 
1041, 1042, 200 Ey. 866, dtlng Cor- 
pus Juris. 

Misa—Murphrefe v. National Life & 
Acddent Ins. Co., 161 So. 748, 168 
Mlsd. 667, dtlng Corpus Juris, and 
^ overruling suggestion of error 140 
|. Sa 634. I 


Mo.—Daggett v. Eansas City Struc¬ 
tural Steel Co., 65 S.W.2d 1036, 334 
Mo. 207, certiorari denied Eansas 
City Structural Steel Co. v. Dag¬ 
gett, 54 S.Ct. 640, 292 U.S. 630, 
78 L.Ed. 1484—Prank v. Myers, 
App., 109 B.W.2d 64—Williams v. 
Emerson-Brantlngham Implement 
Co., App., 198 S.W. 425. 

N.Y.—Payne v. Lautz Bros. & Co., 
166 N.T.S. 844, affirmed 168 N. 
Y.S. 369, which Is affirmed 171 N. 
Y.S. 1094, 185 App.Div. 904. 

Or.—McLemore v. Western TTplon 
Telegraph Co., 171 P. 890, 893, 88 
Or. 228, quoting Corpus Jorla 
Pa—^Ross V. Leberman, 148 A 868; 
298 Pa 674—In re Llneaweaver's 
Estate, 181 A 878, 284 Pa 384. 
Utah.—B. T. Moran, Inc. v. First 
Security Corporation, 24 P.2d 384, 
387, 82 Utah 316, dtlng Corpus 
Juris. 

IS C.J. p, 284 note 67. 

Forbesmuos to sue 
The forbearance of a plaintiff to 
prosecute his dalm after the offer 
of defendant to pay It himself if the 
original debtor did not pay It with¬ 
in a short time is in effect an ac¬ 
ceptance of the offer or promise by 
act or assent—^Woodman v. Millikan, 
270 P. 684, 685, 126' EAn. 640, quoting 
Corpus Juris. 

Offers of rewards addressed to the 
public by newspaper advertisement 
or placard are a common Illustration 
of this class of cases as explained in 
the C.J.S. title Rewards S 22, also 64 
C.J. p 786 botes 13-16. 

M: Ala.—PhUllps-Boyd Pub. Co. v. 

McKinnon, 73 So. 43. 197 Ala. 443. 
Tex.—International Filter Co. V. 

Conroe Gin, Ice & Light Co.. Com. 
. App., 277 S.W. 631, reversing. Civ. 
App., ^69 S.W. 210. 

46. N.T.—Ahem v. Standard L. Ina 
Co., 82 N.Y.Super. 441—Mendell v. 
WlUyoung, 86 N.T.S. 647, i2 Misa 
I 210 . 
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cd,^® as where the circumstances are such that the 
offerer cannot inform himself by inquiry and, 
where' the act is of such a kind that knowledge of 
it will not quickly come to the promisor, the prom¬ 
isee is bound to give him notice of his acceptance 
within a reasonable time after doing that which 
constitutes such acceptance.^® It has been held 
that such notice is a condition subsequent that will 
annul the contract if unfulfilled, and not a step 
that must be taken to call it into being.^® 

Acceptance' by promise. Where the offerer, in¬ 
stead of offering to do something if the other party 
will perform, thus leaving the latter free to per¬ 
form or not as he pleases, requires a reciprocal 
promise from the offeree, the latter must communi¬ 
cate his acceptance of the offer and thereby bind 
himself by an engagement from which he cannot re¬ 
cede or there will be no agreement; even a com¬ 
pliance with the terms of the offer will not suf¬ 
fice.®® Communication of acceptance in such a 
case is not only necessary to bind the offerer, but 
also to bind the offeree,and the offerer cannot, 
by a stipulation to that effect in the offer, make si¬ 
lence on the offeree’s part an acceptance, as an¬ 
nounced supra § 42 e. Communication of acceptance 
to a third person, not the offerer’s agent, is not suf¬ 
ficient,®® nor is a communication to the offeree’s 
agent®® The understanding of a common agent of 
the parties, not communicated to either, is not bind¬ 
ing on them.®® 


Meaning of "communicated.” When it is said that 
the acceptance must be “communicated” to the offer¬ 
er, this does not necessarily mean that he shall have 
actual personal notice of it.®® The rule is that the 
agreement becomes obligatory from the moment the 
minds of the parties meet.®® If a person sends an' 
offer by an agent, notice of acceptance given to that 
agent is sufficient,®7 and this is also true of notice 
sent to a person whom the offerer has designated to 
receive it®® A statement by the offeree to his agent 
showing an intention to accept an offer made by a 
third person, but not authorizing the agent to com¬ 
municate such acceptance to the offerer, is not an 
acceptance.®® 

It is always sufficient that the offer be accepted 
in the mode either expressly or impliedly required 
by the offerer, as stated supra § 42. If the ac¬ 
ceptance is transmitted by the means authorized 
by the offerer, the contract becomes complete as 
soon'as put out of the offeree’s possession;®® and 
if the offerer requires or suggests a mode of ac¬ 
ceptance which turns out, so far as giving actual 
notice to the offerer, to be insufficient or entirely 
nugatory, it is the fault of the offerer, and the 
agreement is complete.®^ 

§ 46. Intention to Assume Legal Relations 

Offer and acceptance, to be effective In creating a 
contract, must manifeat an Intention to affect legal rela¬ 
tions between the parties. Mere statements of Intention, 


48. Nev.—Morrill v. Tehema Cone. 
Mill, etc., Co., 10 Nev, 125. 

47. Pa-—In re LlneaweaveriB Estate, 
181 A. 878. 284 Pa. 884. 

48. HawaU.—Clark v. Hackfeld, 16 
Hawaii 58. 

Mass.—^Bascom v. Smith, 41 N.E. 
180, 164 Mass. 61. 

49^ Pa.—-Ross V. Lebenoan, 148 A. 
868; 298 P& 574. 

80. Iowa,—^Port JSuron Machinery 
Co. V. Wohlere, 221 N.W. 848, 207 
Iowa 826. 

Mo.—Daggett v. Kansas City Struc¬ 
tural Steel Co.. 66 S.W.2d 1036, 384 
Mo. 207, certiorari denied Kansas 
City Structural Steel Co. v. Dag¬ 
gett 54 S.Ct 640, 292 U.S. 630, 78 
L.Ed. 1484. • 

Neb.—Standard Oil Co. v. O’Hafe, 
262 N.W. 398, 126 Neb. 11. 

18 C.J. p 886 note 68. 

51. Ky. — Kentucky Portland Ce¬ 
ment eta. Co. v. Steckel, 175 S. 
W. 668, 164 Ky. 420. 

NJBL—Prescott v. Jones, 41 A. 862, 
69 N.K 805. . 

89. Ind.—New v. Germania P. Ins. 

. Co., 85 N.E. 708, 171 Ind. 88, 181 
Am.SJ[t 246. 

13 GiJ. p 286 note 66..' 


OoipTiB Juris stateueBt olted to 
effect of unauthorised acceptance of 
notice of exercise of option after 
defiiult In payment of premium to 
surrender life policy.—^Fidelity Mut 
Life Ina Co. v. Merchants’ & Me¬ 
chanics’ Bank, C.C.A.Ga., 71 F.2d 
777, 779. 

83. Ind.—New V. Germania P. Ins. 
Co., 85 N.E. 708, 171 Ind. 38, 181 
Am.S.R. 246. 

18 C.J. p 286 note 67. 

54. N.Y. — Fiedler v. Tucker, 18 
How.Pr. 9. 

56. Ga.—Frederics, Inc. v. Felton 
Beauty Supply Co.. App., 198 S.1L 
824. 

Wash.—Chapman v. Mllllken, 239 P. 
4, 6, 136 Wash. 74. citing Oorpni 
Juris. 

18 C.J. p 286 note 69. 

Acceptance by post or telegraph see 
Infra S 62. 

5& Conn. — Frederick Raff Co. v. 

Murphy, 147 A- 709, 110 Conn. 284. 
Wash.—Chapman v. MUUken, 239 P. 
4, 6, 186 Wash. 74, citing Corpus 
Juris. 

IS C.J. P 286 note 70. 

W. Ala-—McCleskey v. Howell Cot- 
r ton Co.. 42 So. 67, 147 Ala. 573, 679. 
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Wash.—Chapman v. Milliken, 289 P.' 
4, 6, 186 Wash. 74. citing Corpus 
Juris. 

68. Mass. — Massachusetts Bio¬ 
graphical Soc. v. Howard, 126 N.E. 
606, 234 Mass. 488. 

Votloe of rejection 
Where a contract is not to become 
binding until defendant notifies 
plaintiff of his final acceptance, if 
defendant sends notice of his pur¬ 
pose to reject to the person to whom 
plaintiff has chosen to have such no¬ 
tice sent, whether or not plaintiff re¬ 
ceives it is immaterial to plaintiff’s 
right of action, and it is also imma¬ 
terial whether or not the person 
chosen to receive the notice was au¬ 
thorised to receive it or act on it— 
Massachusetts Biographical Soc. v. 
Hdward, supra. 

59. Neb.—Carter v. Miller, 260 N.W. 
398. 

eo. Neb.—Corcoran v. Leon’s, Inc., 
262 N.W. 819, 126 Neb. 149. 

a. Mich-—Butler v. Foley, 179 NiW. 
84, 211 Mich, 668. 

N.T.—Howard v. Daly, 61 N.T, «62, 
19 AnuR. 286. 

18 aj. p 286 note 71. 
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promissory expressions, or propossls to- deal are not suin< 
dent for this purpose. 

. The agreement must purport to produce a legally 
binding result, or, to‘put it in another form, the 
intention of the parties must refer to legal rela¬ 
tions ; it must contemplate the assumption of legal 
rights and' duties as opposed to engagements of a 
social character.®^ It is not necessary that the par¬ 
ties be conscious of the legal relations created by 
their words or conduct, but the acts manifesting 
assent to the contract must be done intentionally.®* 
If services are rendered or goods delivered without 
any intention or expectation of payment, there can 
be no recovery therefor.®* 

One who has boarded and lodged another from 
charitable motives cannot afterward recover there¬ 
for;®® and under some statutes, if a person other 
than the keeper of a tavern or house of private en¬ 
tertainment entertains another in his house, without 
making an a^eement for compensation therefor, he 
cannot recover anything against the person so en¬ 
tertained or against his estate.®* 

As affected by relationship of parties. Where 
one person renders services for another, or sup¬ 
ports another, the relationship of the parties is of 
great weight in determining their intention for the 
purpose of saying whether a contract to pay is to 
be implied. The question in all cases is one of in¬ 
tention, but relationship or membership in the fam¬ 
ily may rebut the ordinary presumption of contrac¬ 
tual intention.®'^ In the absence of an express con¬ 


tract or of circumstances showing that compensa¬ 
tion was expected and intended, a presumption that 
support furnished or services rendered were intend¬ 
ed to be gratuitous obtains by perhaps the weight 
of authority where the parties are nearly related or 
are members of the same family, and the services 
consist either in household or other family duties by 
one party or support and maintenance by the oth¬ 
er,®® although in some states it is held that the pre¬ 
sumption in cases other than that of parent and 
child, or of a person in loco parentis, is that com¬ 
pensation was intended, unless it is rebutted by the 
special circumstances.®* In all cases, however, a 
contractual intention may be shown, notwithstand¬ 
ing the relationship of the parties, and it may be 
shown by circumstances indicating that there was a 
hope of compensation on one side and an expecta¬ 
tion to award it on the other."^® Where one goes, 
to live with another apparently as a friend, and 
so continues to live during his life, although the 
consideration for an express promise to pay for 
his support is sufficient, such a promise must be 
direct, ^ clear, and positive, in order to sustain an 
action on it.'^^ 

Statements of intention and promissory expres¬ 
sions. A mere statement of intention, or, as it is 
sometimes called, a "promissory expression,” made 
without intention to contract, is not such an offer 
as may be. turned into an agreement by accept¬ 
ance,"^® as where promissory words are used as a 
boast, or explosion of wrath, so that no reasonable 


es. Ga.—Huckeby v. Smith, 167 S-E. 
234. 237, 42 Ga.App. 719, citing: 
Ooipns JTUda. 

IlL—Hckhart v. U, S. Fidelity & 

• Ghiaranty Co., 280 IlI.App. 461. 
Iowa.—In re NewBon'a Estate, 219 
N.W. 806, 206 Iowa 6l4.. 

Ky.—Tucker v. Sheeran, 160 S.W. 
176, 166 Ky. 670. 

N.J.—Broad St Nat Bank of Tren¬ 
ton w. Collier, 169 A. 652, 663, 112 
N.J.Law 41, quoting Corpus Jtirls, 
and affirmed 174 A. 900, 118 IfiJ. 
Law 303—Cameron v. International 
Alliance of Theatrical Stage Em¬ 
ployees and Moving Picture Operar 
tors of n. S. and Canada, Local 
Union No. 384 of Hudson County, 
183 A. 167, 119 N.J.Bq. 677, certio¬ 
rari denied International Alliance 
of Theatrical Stage ISmployees v. 
Cameron, 66 S.Ct 681, 298 U.S. 669, 
80 L.Ed. 1885. 

Or.;—Gordon v. Curtis Bros. A. D. 

' Moodle House-Moving Co., 248 P. 
168, 119 Or. 66. 

' An offer, to be sufflolent, must be 
one which *1 b Intended of Itself to 
create legal relations on acceptance, 
and must be capable of creating a' 
definite obligation. — C. B. Shaw 


Wholesale Co. v. Hackbarth, 201 P. 
1066, lOS Or.' 80, reversing 198 P. 
908, 102 Or. 80. 

Social wagoments 
An appointment between friends to 
dine, take a walk, or read a book 
together is not an agreement in a 
legal sense, "for It Is not meant to 
produce, nor does It produce, any 
new legal duty or right, or any 
change in existing ones."—Pollock 
Contr. p 2. 

63. Iowa.—Daeges v. Beh, 224 N.W. 
SO. 207 Iowa 1063. 

84. Mo.—McDonald v. Redemeyer, 
198 S.W. 483, 197 Mo.App. 680. 
OkL—Remarkis v. Reid, 166 P. 728, 
64 OkL 104. 

13 C.J. p 286 note 76. 

66. N.C. — University Trustees v. 
McNair, 37 N.C. 606. 

R.I.—Prain v. Brady, 184 A. 645, 
646, 48 RX 24, citing Corpus Jtu 
rls, 

60. Ky.—Bryson v. Briggs, 104 S.W. 

982, 32 Ky.L. 169. 

18 C.J. p 287 note, 86. 

67. Me.—Saunders v. Saunders, 88 
A. 172, 90 Me. 284. 

13 CJ. p 286 note 77. 
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Recovery for support of parent or 
grandparent by child see the C.J. 
S. title Parent and Child SS 23-27, 
also 46 C.J. p 1279 note 63-p 1281 
note 90. ' 

Relation of parties as affecting re¬ 
covery for work and labor gener¬ 
ally see the C.J.S. title Work and 
Labor 95 14-26, also.71 C.J. p 63 
note 82-p 81 note 61. 

08. Cal.—Ruble v, Richardson, 204 
P. 672, 576, 188 CaL 160, citing 
Corpus Juris. 

18 C.J. p 286 note 80. 

60. Pa.—Gerz v. Demarra, 29 A, 761, 
162 Pa. 630, 42 Am.S.R. 842. 

13 C.J. p 287 note 81. 

70. Ind.—Warner v. Marshall, 76 N. 

' E. 682, 166 Ind. 88. 

Iowa.—Mallow v. Walker, 88 N.W. 
452. 116 Iowa 238, 91 .Am.S.a 158. 

13 C.J. p 287 note 82. 

71. Pa.—Harlman’s Appeal, 8 Grant 
271. 

78. U.S.—Crawford v. Briant, C.C.A- 
OkL, 63 P.2d 754, 767, citing Coiv 
pus Xnxls. 

Qa.—Georgia Cane Products Co. v. 
Com Products Refining Co., 80 S. 

I B. 818. 141 Ga. 40. 
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person would be justified in taking them literally 
The statement must import a willingness to be 
bound.Hence it is clear that all statements made 
by a person in the form of an offer are not such of¬ 
fers as in the eye of the law admit of being turned 
into binding promises by acceptance. The limits of 
this principle are not easy to define; but one must 
in all cases inquire whether the terms of the offer 
and the circumstances under which it was made 
were such as to give the person a right to act on it 
as a real and intentional offer. “^6 Statements of in¬ 
tention made to third persons cannot generally be 
considered as offers."^® It is in such cases for the 
jury to decide whether what was said was a mere 
loose statement of intention or was intended as a 
legal offer.'^^ A mere request, where there is no 
legal liability in the party to have the service per¬ 
formed or the thing done, and it is not for his ben¬ 
efit, is not an offer to pay for what is done in per- 
suance of the request but-if the request is made 
under such circumstances that a reasonable person 
would infer an intent to pay therefor the request 
is an offer and a contract is created by the per¬ 
formance of the work.^S An expression of desire 
or hope is not of itself an offer which will become 
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a contract upon acceptance by the adversary par- 

ty.80 

Proposals to deal. If a proposal is nothing more 
than an invitation to the person to whom it is made 
to make an offer to the proposer, it is not such an 
offer as can be turned into an agreement by accept- 
ance.8i Proposals of this kind, although made to 
definite persons and not to the public generally, are 
merely invitations to trade ; they go no further than 
what occurs when one asks another what he will 
give or take for certain goods. Such inquiries may 
lead to bargains, but do not make them. They ask 
for offers which the proposer has a right to accept 
or reject as he pleases. Where, however, there is 
more than a mere quotation of prices, and the ele¬ 
ments of an offer are present, the contract may be 
completed by acceptance.®^ Whether or not a busi¬ 
ness circular, a corporate prospectus, a published 
price list, or other advertisement of like nature is 
an offer which will, on acceptance form a contract, 
or is merely an invitation to make an offer, depends 
on the'language used;®® but generally a newspa¬ 
per advertisement or circular couched in general 
language and proper to be sent to all persons inter¬ 
ested in a particular trade or business, or a prospec- 
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Iowa.—In re Unanget'a Estate, 240 
N.W. 618, 213 Iowa 1064—In re 
Newaon’s Estate, 219 N.W. 305, 
206 Iowa 614. 

Ky. —Henklng, Allemonff A Co. v. 

Harris, 6 Ky.Op. 681. 

La.—Hello World Broadcasting Cor¬ 
poration V. International Broad¬ 
casting Corporation, 17$ So. 115, 
186 La. 689. 

Ohio.-Woods V. Fifth-Third Union 
Trust Co., 6 N.E.2d 987, 64 Ohio 
App. 303. 

Pa.-^Upaal Street Realty Co. v. Ru¬ 
bin, 192 A. 481, 326 Fa. 827. 

18 C.J. p 287 note 89. 

"A declaration of Intention to act 
In a certain way, ■ which does not 
show that the party who makes such 
declaration promises to act In such 
way, or Intends to Incur a legal lia¬ 
bility obliging him to act In such 
way, Is not an offer which can be 
accepted so as to make a contract” 
—Broad St. Nat Bank of Trenton 
V. Collier, 169 A. 652, 664, 112 N.J. 
Law 41, affirmed 174 A. 900, 118 N. 
J.Law 803. 

An Intention to do an act is not 
an offer to do It.—Bell v. Metz, 281 
N.T.S. 203, 224 App.Dlv. 377, affirmed 
166 N.E. 348, 260 N.T. 622. 

Beadine s s to back trade exposition 
A letter from a finance corpora¬ 
tion to a subsidiary, reciting Its 
readiness to place its resources be¬ 
hind the subsidiary’s project to es¬ 
tablish a trade exposition to the ex¬ 
tent necessary to insure its com¬ 


plete success and authorizing the 
subsidiary to use the letter In any 
way it sees fit is a mere statement 
of Intent and not a contract—Stone 
V. Commonwealth Finance Corpora¬ 
tion, 216 N.T.S. 639, 127 Misc. 868, 
affirmed 212 N.T.S. 924, 216 App.Dlv. 
704, affirmed 164 N.h; 692, 248 N.T. 
628. 

73. Ohio.—Woods t. Fifth-Third 
Union Trust Co., 6 N.B.2d 987, 64 
'Ohio App. 808. 

74. Ind.—Stagg V. Compton, 81 Ind. 
171. 

N.J.—^Broad St Nat Bank of Tren¬ 
ton V. Collier, 169 A. 662, 112 N.J. 
Law 41, affirmed 174 A- 900, 113 
N.J.Law 303. 

76. U.S.—Crawford v. Brlant C.C.A. 
Okl., 63 F.2d 754, 767, citing Cor¬ 
pus JWs. 

13 aj. p 288 note 91. 

In MoertaialBg what mAftwiwg to 
Impute to such statements, the cir¬ 
cumstances In which the words are 
used are relevant, and the standard 
Is what a normally constituted per¬ 
son would have understood the words 
to mean 4hen used In their actual 
setting.—Woods v. Fifth-Third Un¬ 
ion Trust Co., 6 N.E.2d 987, 64 Ohio 
App. SOS. 

7ft La.—Hello World Broadcasting 
Corporation v. International Broad¬ 
casting Corppratlon, 178 So. 116, 
119, 186 La. 689, quoting Corpus 
Juris. 

18 C.J. p 288 note 92. 
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77. U.S.—^Henderson Bridge Co. v. 
McGrath, Ind., 10 S.Ct. 730, 134 U. 
S. 260, 33 L.Ed. 934. 

Mass. — Thruston v. Thornton, 1 
Cush. 89. 

7ft N.H.—Blanchette v. Sargent, 173' 
A. 383, 87 N.H. 16. 

18 C.J. p 288 note 94. 

79. N.H.—^Blanchette v. Sargent, su¬ 
pra. 

80. N.J.—Broad St Nat Bank of 
Trenton v. Collier, 169 A. 662, 563, 
112 N.J.Law 41, affirmed 174 A. 
900, 113 N.J.Law 303. 

ei. Ga.—^Newton v. Coe-Mortimer 
Co., 98 S.E. 236, 20 Ga.App. 736. 

Or.—Courteen Seed Co. v. Abraham, 
275 P. 684, 129 Or. 427—C. R. Shaw 
Wholesale Co. v. Hackba^, 201 P. 
1066, 102 Or. 80, reversing 198 P. 
908, 102 Or. 80. 

Pa—^Upsal Street Realty Co. v. Ru¬ 
bin, 192 A. 481, 826 Pa 827. 

S.C.—^McLaurln v. Hamer, 164 SJS. 

2, 166 S.C. 411. 

13 CJ. p 288 note 96. 

88. Ga—^Wilson v. Martin, 109 S.E. 

294, 27 GaApp. 649. 

18 C.J. p 289 note 96. 

Bft Del.—Salisbury v. Credit Serv¬ 
ice, Super., 199 A, 674, 681, citing 

Corpus Juris. 

Advertisement of goods for sale see 
the C.J.S. title Sales S 25, also 65 
C.J. p 83 note 89-p 84 note 46. 
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•tus of a general and 'descriptive nature, will be 
construed as an invitation to make an offer.8^ 

Prize contests^ etc. An offer of a prize may ma¬ 
ture into a binding contract in favor of a success¬ 
ful contestant who has complied with the terms of 
the offer.SG However, a response to a proposal for 
exhibitors to show their wares at a public exhibi¬ 
tion has been held not to make an agreement.®* 

§ 47. -Jokes or Jests 

An offer made and accepted aa a mere leat or Joke 
cannot be the foundation of a contract. 

An offer, although formal and complete, cannot be 
the foundation of an agreement where it is made 
and accepted, not with the intention to contract, but 
as a mere jest or joke.®*^ A person, however, can¬ 
not set up that he was merely jesting when his con¬ 
duct and words would warrant a reasonable person 
in believing that he intended a .real agreement.®® 

§ 48. -Invitations to Bid 

A mero advertisement or request for bide for the sale 
of particular property or the erection or construction of 
particular work la merely an Invitation for offers, and is 
not an offer to accept any particular bid. It results In a 
contract only on the acceptance of a bid. 

Where a person or a corporation advertises for 
of requests bidders for property to be sold or for 
the erection or construction of particular work, it 
is well settled that this is simply an invitation to 
make offers—to make tenders—as it is often called, 
and is not an offer obliging the one extending the 
.invitation to accept the highest or lowest of any 


of the bids;*® and this rule applies although the 
call for bids reserves no right to reject any and all 
bids,®® unless it contains language subject to the in¬ 
terpretation that the intention is to let the contract 
to the highest or lowest bidder.®^ The acceptance 
of the bid makes the contract®® in accordance with 
the terms of the proposals;®* but the parties may 
state the exact agreement as they please in a sub¬ 
sequently executed written document®^ If an own¬ 
er accepts a particular tender or bid for building or 
construction work, the contract is consummated, and 
is binding on both the builder®® and the owner.®* 
A provision in the proposal for tenders stating that 
the bidders will be required to give security for the 
performance of the work may be waived by the 
owner, and a valid contract created on the accept¬ 
ance of a bid, although no security is given by iht 
bidder.®*^ A proposal, however, for the construc¬ 
tion of a particular work may be made as an offer, 
although made to no, particular person, and if ac¬ 
cepted by another before its withdrawal it will cre¬ 
ate a binding contract®* 

§ 49. -Negotiations Looking to Formal 

Contract 

Mera preliminary negotiations as to the terms of an 
agreement do not constitute a contract. A complete, con* 
tract Is effected generally only by an agreement as to 
all of the terms which the parties Intend to introduce into 
the contract, and, where such Is the Intention of the par; 
ties, by the execution of a formal written Instrument 
embodying those terms. 

The preliminary negotiations leading up to the 
execution of a contract must be distinguished from 
the contract itself.®® There is no meeting of the 


84 Del.—Salisbury t. Credit Serv¬ 
ice. Super., 199 A. 674. 
sa. Mo.—Walsh V. St Louis Expo¬ 
sition, etc.. Assoc.', 16 Mo.App., 602, 
affirmed 2 S.W. 842, 90 Ho. 459. 

.N.J.—Brown v. Morrisey & Walker, 
150 A. 830. 388, 106 KJ.Law 807. 
quoting Corpus Jnils. 

Ferforqumoe of all the reUTilra. 
xoBitts of aa offer, of a pilie, In ac¬ 
cordance with the published terms, 
creates a valid and binding contract 
under which the offeree may become 
entitled to the promised prise, with¬ 
out proof of fraud In awarding the 
prize to another.—Holt v. Rural 
Weekly Co., 217 N.W. 845, 178 Minn. 
887. 

aa' N.T.—Demuth v. American Inst, 
76 N.Y. 502, affirming 42 N.T.Super. 
886 .* 

'87. -Ky.—AUensworth v. Allens- 
worth’s Bx’x, 89 S.W.2d 198, 202, 
239 Ky. 48, citing Corpus Juris.' 
Ohlo.t-'Woods 'V. Fifth-Third Union 
T^t Oo.. 6 N.E.2d 987. 54 Ohio 
App. 8b3. 


rTex.—Chiles v. Good, Civ.App., 41 S. 
I W.2d 738, 739, citing Corpus Juris, 
and reversed on other grounds 
Gk>od V. Chiles, Com-App., 67 S.W. 
2d 1100. 

13 C.J. p 287 note 87. 
aa Ill.—McKlnzle v. Stretch, 58 HI. 
App. 184. 

Iowa.—Deltrick v. Sinnott 179 N.W. 
424, 189 Iowa 1002. 

8a N.T.—Guarantee Const Co. v. 
Rlckert-Flnlay Realty Co.. 160 N. 
Y.S. 551, 88 Mlsc. 78. 

Wash.—Bromley v. McHugh, 210 P. 

809, 122 Wash. 861. 

9 C.J. p 696 note 44—13 GJ. p 289 
note 1. , 

ea Wash.—Bromley v. MoHugh, su¬ 
pra. 

91. Wash.—^Bromley v. McHugh, su¬ 
pra. 

83. U.S.—Qarflelde v. U. S., CtCL, 
98 n.S. 242, 28 L.Ed. 779. 
Iowa.*-GJellefald v. Drainage Dlst 
I No. 42, 212 N.W. 691, 692, citing 
I Corpus Jhcli. 


[Wash.—Bromley v. McHugh, 210 P. 

809, 122 Wash. 861. 

98L Ohio.—Hughes v. Clyde, 41 Ohio 
St 839.' 

94. Mo.—Taylor v. FosC* 16 Mo.App. 
527. 

Wash.—^Megrath v. Gilmo're, 89 P. 
181, 10 Wash. 889. 

96. U.S.r-Garllelde v. ti". S.,' CtCL, 
98 U.S. 242, 23 L.Ed. 779. 

Mo.—McCormack v. Lynch, 69 Mo. 
App. 524. 

N.T.—Dutch V. Harrison; 37 N.T.Su¬ 
per. 306. 

9a Tex.—Joske v. Pleasants, 39 S. 

W. 686, 16 Tex.Clv.App. 433. 

9 'C.J. p 696 note 46. 

97. Ala.—Mobile, etc., R. Co. v. 
Worthington, .10 So. 889, 95 lla> 
598. 

9 GJT. p 697 note 65. 

9a Conn.—^Bull v. Talcof, 2 Boot 
119, 1 AmJD. 62. 

96. CaL—'Van Hoosen v. Briscoe, 269 
P. 1116, 1116, 85 CaLApp. 746, quot- 
I Ui|g Coxpu J iuf ls ■ - T >flWnghii.Tn V. 
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minds.of the parties while they are merely negoti¬ 
ating as to the terms of an agreement to be entered 
into.^ To be final, the agreement must extend to 
all the terms which the parties intend to introduce,* 
and material terms cannot be left for future set¬ 
tlement* The mere fact, however, that a contract 
is executory in some of its requirements and details 
does not render it a preliminary agreement rather 
than a complete contract.* 

Necessity of writing. Whether an informal 


agreement, which according to the understanding of 
the parties is to be reduced to writing, takes effect 
as a complete contract at once, or only when a for¬ 
mal written contract is ’executed, depends on the in¬ 
tention of the parties as construed from the facts of 
the particular case.® As stated in Corpus Juris, 
which has been quoted and dted with approval, 
there is not a binding’ contract where, although its 
terms have been agreed on orally, the parties have 
also agreed that it shall not be binding until evi¬ 
denced by writing;* and the same rule applies 


Dahlgren, 198 P. 832, 886, 62 CaL 
App. 322, Quoting Corpus Juris. 
pila.—Webster Lumber Co. v. Lin¬ 
coln. 115 So. 498, 603, 94 Fla. 1097. 
13 C.J. p 290 note 8. 
iCare vUUngness to contract 
Where It Is clear that the parties 
have not contracted, but have only 
suggested the possibility of a future 
contract, the courts may not twist an 
expression of conditional willingness 
to agree into an actual, enforceable 
contract.—Ralsler Sprinkler Co. v. 
Automatic Sprinkler Co. of America, 
171 A. 214, 6 W.W'.Harr., Del., 67. 

1. U.S.—General Motors Corporation 
V. Abell, aC.A.Mass., 292 F. 922, 
certiorari denied Abell v. General 
Motors Corporation, 44 S.Ct. 382, 
264 U.S. 688. 68 L.Ed. 861. 

CaL—Hayward Lumber & investment 
Co. V. Lyders, 84 P.2d 806, 808, 189 
CaLApp. 617, citing Corpus JUris— 
Van Hoosen v. Briscoe, 259 P. 1116, 
1116, 85 CaLApp. 746, quoting Cor. 
pus Juris. 

Fla,-Webster Lumber Co. v. Lin¬ 
coln, 116 So. 498, 603, 94 Fla. 1097, 
quoting Corpus Juris. 

Mich.—Kirchhoff v. Morris, 276 N.W. 
778, 282 Mich. 90. 

Mo.—Charlesworth v. L & L. Type¬ 
setting Co., App., 90 S.W.2d 428. 
Mont—Llsh V. McDonald, 800 P. 206, 
207, 89 Mont 692, citing Corpus 
Juris. 

Wash.—Federal Land Bank of Spo¬ 
kane V. Egan, 80 F.2d 813. 

W.Va—Virginian Export Coal Co. v. 
‘ Howland Land Co., 181 S.E. 268, 
100 W.Va. 669. 

18 C.J. p 290 note 9. 

A wiltljig In the form of a contract 
Is not a contract, if it is a mere 
memorandum of Incomplete negotia¬ 
tions, in which the minds of the par¬ 
ties never met, and from which ei¬ 
ther party may recede at will.— 
Adams V. Hasen, 96 S.E. 741, 128 Va. 
804. 

A XT.S.—American Merchant Marine 
Ins. Cou V. Letton, C.C.AN.T.,, 9 F. 
2d 799, certiorari denied liCtton v. 
' American Merchant Marine Ins. 
Co., 46 S.Ct 488, 271 TJ.9. 668. 70 
LBd. 1142. 

CaL—^Van Hoosen v. Brlscpe, 269 P. 

1116, 86 CaLApp. 746. 

Ga.—Board of Drainage QoTo^TB\ot 


Jackson County Dlst No. 2 v. Karr 
& Moore. 121 S.E. 298, 804, 167 Ga. 
284, citing Corpus Juris. 

Mont—State ex rel. Browning v. 
Brandjord, 81 P.2d 677—Kofoed v. 
Bray, 220 P. 632, 69 Ment 78—Bs- 
selstyn v. Meyer & Chapman State 
Bank, 208 P. 910, 63 Mont 461. 
Pa.—Upsal Street Realty Co. v. Ru¬ 
bin, 192 A 481, 826 Pa. 327. 

S.C.—^McLaurln v. Hamer, 164 S.E. 2, 

5, 165 S.C. 411. quoting Corpus Ju¬ 
ris. 

Tex.—Liquids Dispatch Line v. Tex- ' 
as Power & Light Co., Clv.App., 6 

5. W.2d 169, 170, quoting Corpus 
Juris. 

13 C.J. p 290 note 10. 

Ihs test for determining whether 
a paper is a contract or only an 
agreement to make a contract is 
whether there Is embodied in the pa¬ 
per everything which the parties 
have agreed to do, assuming that the 
other necessary elements of the con¬ 
tract exist—A O. Andersen & Co. v. 
Texas Co., C.C.ILN.Y., 279 F. 76. 

& Cal,—Van Hoosen v. Briscoe, 269 
P. 1116, 86 CaLApp. 746—DllUng- 
ham V. Dahlgren, 198 P. 882, 62 
CaLApp. 322. 

La.—Relmann Const Co. v. Heinz, 
137 So. 355, 17 La.App. 687. 

Mo.—Charlesworth v. I. & L, Type¬ 
setting Co., App., 90 S.W.2d 423. 
N.J.—Stuart & Wood v. Palisades, 
Property & Operating Corporation, 
157 A 869, 109 N.J.Bq. 401. 

N.Y.—Blsenberg v. Spachmann, 190 
N.Y.S. 662, 117 Misc. 109, modified 
on other grounds 196 N.Y.S. 924, 
203 App.Div. 876, 

Pa.—Bdgeomb v. Clough, 118 A 610, 
616, 276 Pa. 90. quoting Corpus JUp 
xls. 

S.C.—^McLaurln v. Hamer, 164 S.B. 2, 

6, 166 S.C. 411, quoting Corpus Ja¬ 
ils. 

18 C.J. p 290 note 11. 

. 'If the terms are left open to be 
settled in the future at conferences 
or negotiations between the parties, 
the minds of the parties have not 
fully met, and, until they have, no 
court may undertake to give effect 
to those stipulations that have been 
settled or to make an agreement for 
the parties respecting matters that 
have been left unsettled.”—American- 
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Marine Ins. Co. v. Letton, C.C.AN.Y., 

9 P.2d 799, 801, certiorari denied Let- 
ton V. American Merchant Marine 
Ins. Co., 46 S.CL 488, 271 U.S. 668. 70 
L.Ed. 1142. 

'‘A fallurs of the parties to agree 
on matMdal terms may not merely be 
evidence of the Intent of the parties 
to be bound only In the future, but 
may prevent any rights or obliga¬ 
tions from arising on either side for 
lack of a completed contract”—^Ros- 
enfield v. TJ. S. Trust Co„ 196 N.B. 
328, 825, 290 Maas. 210. 

"Proposed understandings” are to 
he concluded In the future, as dis¬ 
tinguished from a "concluded agree¬ 
ment," the terms of which must ap¬ 
pear if a right of recovery Is to be 
shown.—Upsal Street B.ealty Co. v. 
Rubin, 192 A 481, 826 Pa.. 827. 

4 U.S.—A 0. Andersen & Co. v. 

Texas Co., aC.AN.Y., 279 F. 76. 

4 U.S.—Blkhom-Hazard Coal Co. v. 
Kentucky River* Coal Corporation, 
C.C.AKy., 20.F.2d 67. 

Conn.—Atlantic Terra Cotta Co. v. 
Chesapeake Terra Cotta Co,, 118 A 
156, 96 Conn. 88. 

Idaho.—Blllott v. Pope, 247 P. 796, 42 
Idaho 605. 

Ill.—B1 Reno Wholesale Grocery Co. 
V. Stocking, 127 N.B. 642, 293 HL 
494—Staackman, Horschlts & Co. 
V. Cary, 197 IlLApp. 601. 

Mo.—Priest t. Oehler, 41 S.W.2d 788, 
328 Mo. 590. 

N.J.—^Levine v. Lafayette Bldg. Cor¬ 
poration. 142 A 441, 108 N.J.Bq. 
121, reversed on other grounds 148 
A 772, 106 N.J.Bq. 632. 

Pa.—^Windsor Mfg. Co. v. S. Makran- 
sky & Sons, 186 A 84, 822 Pa. 466, 
105 AL.R. 1096. 

W.Va.—Virginian Export’Coal Co. v. 
Rowland Land Co.. 181 S.E. 258, 
100 W.Va. 669. 

A stipulation by the parties that a 
formal agreement shall be prepared 
may be considered In determining 
whether the parties have Reached a 
final agreement 

Mp.—Priest V. Oehler, 41 S.W.2d 78,8, 
828 Mo. 690. 

N.J.—Levine v. Lafayette Bldg, Cor¬ 
poration, 142 A 441, 108 Nj'.Eq, 
, 121, reversed on other grounds 148 
A .772, 105 N.J.Bq. 632, 

6. U.S.—National Bank' olSfientuafcy 



§49 


C0NTEACT8 


17 C.J.S. 


whether the preliminary negotiations' were oral or fore it appears that the minds of the parties have 
written,'^ and also applies to 'building and construe- met, that a proposition for a contract has been made 
tion contracts.* ’ by one party and accepted by the other, that the 

terms of this contract are in all respects definitely 
On the other hand, an agreement to make and ex- understood and agreed on, and that a part of the 
ecute a certain written agreement, the terms of mutual understanding is that a written contract 
which are mutually understood and agreed on, is embodying these terms shall be drawn and executed 
in all respects as valid and obligatory as the writ- by the respective parties, this is an obligatory agree- 
ten contract itself would be if executed. If there- ment,® which dates from the making of the oral 


V. Louisville Trust Co., CLC.A.K 7 ., 
67 F.2d 97, reverslngr, D.C., Louis¬ 
ville Trust Co, V. National Bank of 
Kentucky, 3 P.Supp..959, and cer¬ 
tiorari denied 54 S.Ct. 440, 291 U. 
S. 666 , 78 L.BcL 1066—^Horvath v. 
McCord Badlator & Mfg. Co., C.C. 
A-Mich., 86 F.Sd B40, reversing, D. 
C., 27 F.2d 148, and certiorari de¬ 
nied McCord Radiator & Mfg. Co. 
v. Horvath, 60 S.Ct 246, 281 U.S. 
730. 74 L.Bd. 1146—State Y, M. C. 
A. v. Plcher, D.C.Me., 8 F.Supp. 412 
—Barher-Colman Go. v. Magnano 
Corporation, C.C.A.Mass., 299 F, 
401. 

CaL—^Mercantile Trust Co. of San 
Francisco v..Sunset Road Oil Co.. 
168 P. 1037, 176 Cal. 461—Dexter v, 
Ankiewici, App., 79 P.2d 400—^Van 
Hoosen V. Briscoe, 269 P. 1115, 
1116, 85 CaLApp. 746, citing Corpus 
Juris. 

Conn.—Atlantic Terra Cotta Co. v. 
Chesapeake Terra Cotta Co., 113 A. 
156, 169, 96 Conn. 88 , Quoting Cox. 
pus Jtuds. 

Del.—Universal Prhducts Co. v. Em¬ 
erson, 179 A 387, 6 W.W.Harr. 
558, 100 AL.R, 956, 

Fla.—Roxton v. Armstrong, 165 So. 
756. 

m.—El Reno Wholesale Grocery Co. 
V. Stocking. 127 N.E. 642, 293 lU. 
49^W. T. Grant Co, v. Jaeger, 
224 IKApp. 538. 

Ind.—^Avery v. Citizens' Loan & Trust 
Co., 180 N.E. 23, 94 IndApp. 161. 
Iowa,—^Marti v. Ludeklng, 186 N.W. 
476, 198 Iowa 500. 

La.—Johnson v. Williams, 162 So. 
556, 178 La. 891, reversing 149 So. 
172—^Bvans v. Dudley Lumber Co., 
114 So. 101, 164 La. 472—Timken v. 
Wisner Estates, 95 So. 711, 163 La. 
362—^Dreyfuss v. Process Oil & 
Fuel Co., 77 So. 283, 142 La. 664— 
Mclnt^e V. Industrial Securities 
Corporation, App., 158 So. 849— 
Reimann Const Co. v. Heinz, 187 
So. 865, 17 lja.App. 687—Stewart 
Carnal & Co. v. Eugene Reboul & 
Son, 1 La.App. 518. 

Ma—Clements v. Murphy, 181 A 136, 
125 Me. 106. 

Md.—Huse V. Reed, 146 A. 679, 167 
Md. 504. 

Minn.-Masses v. Gibbs, 210 N.W. 

872, 169 Minn. 100. 

Mont—Hopkins v. Paradise Heights 
Fruit Growers' Ass'n, 198 P. 889, 
58 Mont 404. 


N.J.—Giovanola v. Fort Lee Building 
& Loan Ass’n, 196 A. 367, 123 N.J. 
Eq. 108—Bladis v. Ullrlck, 179 A 
630, 118 N.J.Ea. 445—Stuart & 
Wood V. Palisades, Property & Op¬ 
erating Corporation. 157 A 659, 109 
N.J.Ea. 401. 

N.D.—^Metzlar v. O. J. Barnes Co., 
226 N.W. 601, 68 N.D. 466. 

Okl.—Pry V. Poster, 66 P.2d 1224, 179 
Okl. 398. I 

Pa.—^Upsal Street Realty Co. v. Ru-1 
bln, 192 A 481, 826 Pa 327—Wil¬ 
son V. Penney Goal Co., 112 A 135, 
269 Pa 127—Northwestern Consol- 
t Idated Milling Co. v. Campbell & 
Campbell, 78 PaSuper. 96. 

Tex.—Godfrey v. Central State Bank 
of Abilene, av.App., 5 S.W.2d 629, 
reversed on other grounds Central 
State Bank of Abilene v. Godfrey, 
ConaApp., 29 S.W.2d 1016—Patter¬ 
son V, Yellow Cab Mfg. Co., Civ. 
App., 298 S.W. 918, 919, citing Cor¬ 
pus Juris—Greene v. Waggoner 
Refining Co., Civ.App., 278 S.W. 
492—^Prince r. Blisard, Civ.App., 
210 S.W. 801. 

[Vt.—New England Box Co. V. Tib¬ 
betts, 110 A. 434, 94 Vt 286. 

Va—Adams v. Hazen, 96 S.B. 741, 
128 Va 804. 

Wash.—^Federal Land Bank Of Spo¬ 
kane V. Egan, 80 P.2d 813—Jammie 
V. Rohlnson, 196 P. 6, 114 Wash. 
276. 

W.Va—Brown v. Western Marylaind 
Ry. Co., 114 S.E. 457, 92 W.Va 111. 
Wis.—^Milwaukee Medical College v. 
Marquette University, 242 N.W. 494, 
208 Wis. 168. 

18 C.J. p 290 note 12. 

AS dspendeat on formal oostraot 
A proposal or agreement in writ¬ 
ing, expressed to be subject to a sub¬ 
sequent formal contract depends up¬ 
on the preparation of the formal con¬ 
tract—Adams V. Hazen, 96 S.B, 741, 
128 Va 804. 

mstiument as consummation of oon- 
tract 

If a requested execution and deliv¬ 
ery of a particular instrument Is 
proposed to be the consummation of 
the contract and not a mere memor¬ 
ial of it no binding agreement re¬ 
sults without such execution and de¬ 
livery.—Cranfill v. Swann Petroleum 
Co., .Tex.Civ.App., 254 S.W. 582. 
Contracts required to be in writing 
see Infra | 65. 
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7 . Cal.—Dillingham v. Dahlgren, 198 
P. 832, 62 CaI.App. 822. 

8l Ala—^Blsslnger v. Prince, 28 So. ' 
67, 117 Ala 480. 

9 C.J. p 699 note 8L 

9, U.B.—Nisley Co. v. Rudolph & 
Bauer, C.C.AKy„ 64 P.2d 571— 
American Bentonite Cprporatlon v. 
Clark Equipment Co., D.C.Mlch., 43 
F.2d 892, affirmed, C.aA, 48 F.2d 
1023—American Merchant Marine 
Ins. Co. V. Letton, C.aAN.Y., 9 F. 

2d 799, certiorari denied Letton v. 
American Merchant Marine Ins. 
Co., 46 S.Ct 483, 271 U.S. 668, 70 L. 
Ed. 1142—Brown v. Jerome, C.C.A 
Cal., 298 F. 1—Morgan v. Patillo, 
aC.AFla, 297 F. 140, 143—C. F. 
Harms Co. v. Brooklyn Ash Re¬ 
moval Co., D.aN.Y., 290 F. 286— 
American Hawaiian S. S. Co. v. 
Wlllfuehr, D.CMd., 274 F. 214— 
Hardwood Package Co, v, Courtney 
Co., W.Va, 263 F. 929, 166 C.aA 
29. 

Aria—Peer v. Hughes, 218 P. 691, 26 
Ariz. 106, 

Ark.-McRae v. Farquhar & Albright 
Co., 269 S.W. 376, 168 Ark. 38— 
Becker Provision Co. v. Parker 
Hardware Co., 226 S.W. 177, 146 
Ark. 539—J. D. Kilgore Lumber Co. 
v. Halley, 215 S.W, 663, 140 Ark. 
448. 

Cal.—^Toms v. Heilman, 1 P.2d 81, 32, 
115 CalApp. 74, citing Corpus Jn- 
rls—Levin v. SarofE, 201 P. 961, 64 
Cal.App. 286—Ply v. Cline, 198 P. 
616, 620, 49 CaLApp. 414, citing 
Corpus Juris. 

Del—^Universal Products Co. v. Em¬ 
erson, 179 A 887, 6 W.W.Harr. 663, 
100 AL.R. 956. 

Ga—Hart v. Doss Rubber & Tube 
Co., 123 S.B. 751, 82 GaApp. 814, 
citing Corpus Juris. 

IlL—Staackman, Horschlti & Co. v. 
Cary, 197 IlLApp. 601. 

Ind.—Avery v. Citizens’ Loan & Trust 
Co, 180 N.E. 28, 94 Ind.App. 161. 

Iowa—Carter v. Bair, 208 N.W. 283, 
201 Iowa 788—^Martl v. Ludeklng, 
186 N.W. 476, 193 Iowa 600. 

Kan.—Stull v. Burdett, 204 P. 1005, 
110 Kan. 898. 

La—Mclntire v. Industrial Securi¬ 
ties Corporation, App., 168 So. 849 
-Reimann Const Co. v. Heins, 187 
So. 866, 17 LaApp. 687—Dauterlve • 
V. West India Transp. Corp., 8 La. 

I App. 819. 
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agreement and not from the date of the subsequent 
writing,and neither party need accept, in the 
formal instrument, anything to which he has not 
already expressly or impliedly assented.ll This 
rule applies to the making of building and construc¬ 
tion contracts.i2 An action at law will lie for the 
breach of the oral contract to execute the written 


agreement,!* and the same damages are recoverable 
as would have been recoverable for a refusal to 
perform the contract had it been executed in writ- 


Further, although an oral agreement is not put 
in writing as intended, it becomes conclusive on the 


Me.—Clements v. Munphy. 131 A. 136, 
126 Me. 105. 

Mass.—Duggan v. Matthew Cum- 

■ mings Co., 178 N.K 825, 277 Mass. 

. 445. 

■ Mich.—Adolph V- Cookware Co. of 

. America, 278 N.W. 687, 288 Mich. 

661. 

Minn.—Lamoreaux v, Weisman, 161 
. N.W. 604, 136 Minn. 207. 

Mo.-T-Jesse v. iColaft App., 74 S.W.2c[ 
890—Stlel V. Turner Real Estate 
Co., App., 249 S.W. 107—^Toung v. 

. Lanyon, App., 242 S.W. 685. 

Neb.-Reynolds A Maglnn v. Omaha 
General Iron Works, 180 N.W. 684, 
686, 105 Neb. 861, Citing Coxpiu Ju¬ 
ris. 

N.J.—Mente & Co. v. Heller. 128 A. 
766, 99 N.J.Law 475—Levine v. La¬ 
fayette Bldg. Corporation, 142 A. 
441, 446, 103 N.J.Bq. 121, quoting 
Ooxpns Jnrls, and reversed on oth¬ 
er grounds 148 A. 772, 106 N.J.Eq. 

' 682. 

N.Y.—^N. A. N. A., In&, v. Lake & 
Danenhower, 264 N.7.S. 187, 234 
App.Dlv. 736—^Belmar Contracting 
Co. V. State, 186 N.Y.S. 784, 194 
App.Dlv. 69, reversed on other 
grounds 136 N.E. 240, 232 N.Y. 189 
—Singer v. Henry Dlsston & Sons, 
165 N.Y.S. 94, 178 App.Div. 108— 
Habib V. Caputo, 6 N.Y.S.2d 382, 
168 M1SC. 202—Patrick v. Klelne, 
216 N.Y.S. S05, 127 Misc. 88. 

N.D.—^Metzler v. O. J. Barnes Co„ 
226 N.W. 601, 68 N.D. 455. 

Ohio.—^Indian Refining Co. v. Mc¬ 
Combs, 191 N.E. 919, 921, 47 Ohio 
App. 426, quoting Cc^as Juls. 

Okl.—Pry V. Poster, 66 P.2d 1224, 179 
OkL 398—Pierce Petroleum Corpo- 

■ raUon v. Hales, 294 R. 160, 147 Okl. 
42. 

Pa.—^Morganstem Electric Co. v. Bor¬ 
ough of Coraopolls, 191 A. 60S, 326 
Pa. 154—^Holland v. Hand, 176 A. 

■ 480, 817 Pa. 70—^Ketchum v. Con- 
neaut Lake Co.. 168 A. 684, 309 Fa. 
224—Taylor v. Stanley Co. of 
America, 168 A. 167, 169, 805 Pa. 
646, quoting Ooipus Jnrls—Scher- 
mer v. Wllmart, 127 A. 816, 282 Pa- 
56, quoting Corpns Juris—Wilson 
V. Pennsy Coal Co., 112 A, 135, 269 
P®- 127 — ^Llpschuts V. Llpschutz, 
188 A. 666, 668, 124 Pa.Super. 880, 
citing Corpus juris, 

Tex.—Cranflll v. Swann Petroleum 
Co., Clv.App., 264 S.W. 682, 586, cit¬ 
ing Corpus Juris—Pierce Oil Cor¬ 
poration T. Gilmer Oil Co., Civ. 
App., 230 S.W. 1116, dismissed for 
want of jurisdiction. j 


Utah.—Calumet Refining Co. v. Star 
Lubricating Co., 230 P. 1028, 64 
Utah 368. 

Va.—Agostini V. Consolvo, 153 S.E. 
676, 679, 154 Va. 203, citing Corpus 
Juris—Manss-Owens Co. v. H. S. 
Owens & Son. 106 S.B. 648, 129 Va. 
188—Adams v. Hazen, 96 S.E. 741, 
128 Va. 304. 

W.Va.—Brown v. Western Maryland 
Ry. Co.. 114 S.E. 457. 92 W.Va.111. 
18 C.J. p 291 note 13. 

ContemplatloiL of one party 
The mere fact that one of the par¬ 
ties may have contemplated that a 
more formal written contract would 
be entered into does not render the 
contract unenforceable as a mere of¬ 
fer, or as only a step in the negotia¬ 
tions, where the minds of the parties 
have met on every essentia] condi¬ 
tion.—Washington Dehydrated Pood 
Co. V. Triton Co.. 276 P. 662, 161 
Wash. 613. 

Express SAd Implied terms 
"Where parties make a preliminary 
agreement which deals with the sub¬ 
ject matter In a general Way, and 
provides that essential details shall 
be elaborated and defined In a later 
'instrument, the parties are bound to 
what is expressly said in the prelim¬ 
inary contract, and to what is in¬ 
cluded In It by reasonable implica¬ 
tion."—Rolg V. Electrical Research 
Products, C.C.A,Puerto Rico, 67 P.2d 
689, 641. 

Bequest fox standard form of eon„ 
tract 

Where the parties have already 
made their bargain, a request of one 
party that .he execute the "standard 
form of contract" looks only to the. 
expression of the bargain, already 
made. In a more formal document— 
Duggan V. Matthew Cummings Co., 
178 N.E. 825, 277 Mass. 446. 

Writing as mere memorial of eom. 
tract 

"If all the material terms which 
are to be incorporated into a future 
writing have been agreed upon, it 
[may be inferred that the writing to 
be drafted and delivered is a mere 
memorial of the contract already 
final by the earlier mutual assent of 
the parties to those terms."—Rosen- 
field V. U. S. Trust Co., 195 N.E. 828, 
825, 290 Mass. 210. 

10. Cal.—Ply V. Cline, 198 P. 616, 
620, 49 Cal.App. 414, citing Corpus 
Juris. ' 

Ind.—Avery v. Citizens’ Loan & Trust 
Co, m NM. 2S, l4 InLApp. Ul. 
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Pa.—Taylor v. Stanley Co. of Amer¬ 
ica, 168 A. 167, 169, 306 Pa. 646, 
quoting Corpus Jnrls. 

IS C.J. p 292 note 14. 

▲ mere reference to a future con. 
faroct In writing/ embodying all the 
terms, where the parties assent to all 
the terms of a contract, does not 
negative the existence of a present, 
contract—Priest v. Oehler, 41 S.W, 
2d 788, 328 Mo. 590—Vantrees v. 
Trimble, 261 S.W. 398, 397, 214 Mo. 
App. 30, citing Corpus Juris. 

11. U.S.—Rolg V. Electrical Re¬ 
search Products, C.CLA-Puerto Rico, 
67 P.2d 639. 

Contract based on acceptance of bid 

Where, in pursuance of a request 
for bids, a bid is made and accepted 
by the owner, the contractor is jus¬ 
tified in refusing to sign a formal 
contract drawn up by the owner 
which contains stipulations not con¬ 
templated in the proposal for bids, 
the bid, and Its acceptance.—^High¬ 
land County V. Rhoades, 26 Ohio St 
411. 

18. U.S,—Lehigh Structural Steel 
Co. V. Great Lakes Const Co., 0.0. 
A.N.Y.„ 72 P.2d 229. 

Mass.—Duggan v. Matthew Cum¬ 
mings Co., 178 N.E. 826, 277 Mass. 
446. . 

Tex—J. E. Johnson Const Co. v. 
First Nat. Bank of Brenham, Civ. 
App., 260 S.W. 1091, 1092, citing 
Corpns Juris, 

9 aj. p 899 note 80. 

A ooutraot for the repair of a 
building Is valid and enforceable 
even though the owner Intended to 
draw up a fonnal notarial contract 
under the state building laws, where 
the contract does not refer to any 
such intention, and the contractors 
did not so understand as evidenced 
by their conduct In ordering mate¬ 
rials immediately after the accept¬ 
ance of their offer.—Maestri v. Scha¬ 
fer Bros., 124 So. 603, 12 LaApp. 117. 
13. Conn.—Atlantic Terra Cotta Co. 

V. Chesapeake Terra Cotta Co., 113 
A. 166, 159, 96 Conn. 88, quoting 
Corpns Juris. 

Del.—Clark v. Bradford Gas, etc., 
Corp., Ch., 98 A. 868, 11 DeLCh. 178. 
Nature and form of action for breach 
of contract generally see infta § 
628. 

14l DeL—Clark v. Bradford Gas, eta, 
Corp., supra. 

Mo.—Young V. Lanyon, App., 242 fi. 

W. 685, 686, dtlng Corpiks JEziB 
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parties if it is acted on by them.^S So, although 
a party to an agreement may insist on the perform¬ 
ance of a condition that it shall be reduced to writ- 
ii^, it is competent for him to waive the condition 
by recognizing his liability on the contract^® 
Where the contract is already in writing, it is none 
the less obligatory on both parties because they in¬ 
tend that it shall be put into another form.^^ 

As to future agreement. Unless all the terms and 
conditions are agreed on, and nothing is left to 
future negotiations, a contract to enter into a con¬ 
tract in the future is of no effect,^8 as in case of a 
contract to enter into a contract on terms to be 


settled at some future time.^8 Where, however, an 
agreement contains the stipulation that certain terms 
shall afterward be settled by the parties, it will be¬ 
come binding as to such terms when, and only 
when, they are afterward agreed on;20 but the 
fact that a contract provides for a subsequent agree¬ 
ment on new subjects does not affect the complete¬ 
ness of the present contract.^! 

Generally speaking, the circumstance that the • 
parties did intend a subsequent agreement to be 
made is strong evidence that they did not intend the 
previous negotiations to amount to an agreement,22 
and the fact that a conti;act is to be put in writing 


16h Ark.—Becker Provision Co. v. 
Parker Harflware Co., 226 S.W. 177, 
146 Ark. 539. 

Mo.—Jesse V. BolalE, App., 74 S.W.2d 
890. 

Mont.—^Hnnt v. S 7 Cattle Co., 244 P. 
480, 76 Mont 694. 

N.J.—Glovanola v. Fort Lee Build- 
ing & Loan Ass'n. 196 A. 857. 128 
N.J.Eq. 108. 

N.Y.—Newburgh Dress Co. v. Nadler 
& Nadler, 296 N.Y.S. 168, 261 App. 
Div. I!80—Habib v. Caputo, 6 N.Y. 
S.2d 382, 168 Misc. 202—Elsenberg 
V. Spachmann, 190 N.Y.S. 662, 117 
Misc. 109, modified on other- 
grounds 196 N.Y.S. 924, 203 App. 
Dlv. 876. 

Wash.—Empson Packing Co. v. 

Lamb-Davis Lumber Co., 191 P. 
888, 112 Wash. 75. 

18 C.J. p 292 note 17. 

Ikrter suggestton of writing 
Verbal contract agreed to in en¬ 
tirety, is binding although it is later 
suggested agreement be written and 
no writing' Is executed.—Relmann 
'Const Co. V. Heinz, 187 So. 856, 17 
Ija.App. 687. 

lei N.Y.—Stover v. Flack, 80 N.Y. 

.r 

17. TJ.S.—Frank Bowman Co. v. Le- 
oato, CC.A.Va., 292 F. 78, 77, ciUng 
Ooij^ guzls. 

‘‘Iowa.—Scott v. J. C. 'Ferguson Real- 
■ ty Co., 221 N.W. 786, 787, 206 Iowa 
1158, citing Corpus Juris. 

N.J.—Levine v. Lafayette Bldg. Cor¬ 
poration, 142 A. 441, 446, 103 N.J. 
Eq. 121, quoting Corpus Juris, and 
reversed on other grounds 148 A. 

- 772,. 106 N.J.Eq. 682. 

N.Y.—1240 Third Ave, v.. Blrns, 250 
N.Y.S. 881, 282 App.Div. 622^Ho- 

- hauser v. .Berwln, 211 N.Y.S. 680, 
125 Misc. 834. 

13 C.J. p 292 note 19. 

IS. C^.—Toms V. Heilman, 1 P.2d 
81, 116 Cal.App. 74—Fly; v. Cline, 
198 P. 616, 620, 49 CaLApp, 414, 
citing ^lorpns Juris. 

La.—Kaplan ■ v. Whitworth,40 So. 
728, 116 La. 837. 

.N.a—Wade v. Lutterlob, .144 SK. 
.69i:i96 N.C. 116. 


Or.—Holtz V. Olds, 164 P. 688, 84 Or. 
567, rehearing denied 164 P. 1184, 
84 Or. 667. 

Tex.—Radford v. McNeny, CoimApp., 
104 S.W.2d 472, reversing McNeny 
V. Record, Civ.App., 70 S.W.2d 824. 
W.Va.—Brown v. Western Maryland 
Ry. Co.. 114 S.m 467. 92 W.Va. 
111 . 

19. U.S.—Boatright v. Steinite Ra¬ 
dio Corporation, C.C.A.Kan., 46 F. 
2d 385. 

Ala.—Goodwin v. Adler, 124 So. 108, 
22Q Ala. 69. 

Ariz.—^Peer v. Hughes, 281' P. 691, 
692. 26 Ariz. 106, citing Corpus Jou 
xis. 

Cal.—^Dillingham v. Dahlgren,. 198 P. 

882, 52 Cal.App. 822, 

Ind,—Wallace v. Mertz, 156 N.B. 562, 
86 IndJLpp. 186. 

Mass.—^Rosenfleld v. TJ. S. Trust Co., 
195 N.E. 928. 290 Mass. 210. 

Mont.—^Esselstyn v, Meyer & Chap¬ 
man State Bank, 208 P. 910, 68 
Mont. 461. 

Regis Paper Co. y. Hubbs 
& Hastings Paper Co., 236 N.Y. 
80, 188 N.E. 496, reversing 194 
N.Y.S. 160, 482, 201 App.Div. 397 
—^Duflield & Co. V. Ellsworth, 266 
N.Y.S. 716, 148 Misc. 40—Frederick 
R. Smith, Inc., v. Kaxsl^ 206 N.Y.S. 
686, 123 Misc. 948. 

Or.—Newport Const Co. v. Porter, 
246 P. 211, 118 Oe. 127—Holtz v. 
Olds, 164 P. 688, 84 Or. 667, re¬ 
hearing denied 164 P. 1184, 84 Or. 
667., . 

Pa.—UpsaJ Street Realty Co. v. Ru- 
■ bln, 192 A. 481, 826 Pa. 827. 

S.C.—Savannah Guano Co. v. Fogle,' 
100 S.B. 69, 112 S.C. 234. , 

.13 CJ. p 292 note 20. 

BuUdliig ooninraot 

Owner’s agreement '‘to give" con¬ 
tractor a contract to construct apart¬ 
ment house “to have about 54 ap^- 
ments Of two- and three rooms each 
and the cost not to exceed 845.000," 
with' no definite ^eement as to 
number of a^partmehts or price tq be 
paid, does not empower contractor 
to do any work on premises, thq 
agreement .not .being, a building con- 
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tract but merely an agreement to 
execute a building contract.—^Fly v. 
Cline, 198 P. 615, 49 Cal.App. 414. 
Benewal of contract 
A statement signed by both par¬ 
ties that at the expiration of the 
present contract it inay be renewed, 
if satisfactory to both parties, upon 
such terms and conditions as may 
at that time be agreed upon, creates 
no obligation to renew.—^Lucler v. 
Town of Norfolk, 122 A. 711, 99 Conn. 
686 . 

SO. U.S.—Wynne v. McCarthy, C.Ov 
AOkL, 97 P.2d> 964—National Bank 
of Kentucky v. Louisville Trust 
Co.> C.C.AKy., 67 F.2d 97, revers¬ 
ing, D.C., Louisville Trust Co. V. 
National Bank' of Kentucky, 8 F. 
Supp. 909, and certiorari denied 54 
S.Ct 440, 291 U.S. 666, 78 L.E1 
1056. 

N.Y.—^Hopedale Electric Co. v. Elec¬ 
tric Storage Battery Co., 89 N.Y. 
S. 325, 96 App.Div. 844, affirmed 
77 N.K 894, 184 N.Y. 366. 

31. U.S.—T. H. Flobd & Co. V. Bates, 
C.CA.I11., 283 F. 86A 
Bevlsion of book 

A contract between author and 
publisher for the publication • of a 
law book, to be revised by the Au¬ 
thor, "'together with rach new sub¬ 
jects and added matter as may be 
agreed upon,” la not, by reason of the 
quoted clause. Incomplete; but the 
revision is the subject matter of a 
completed contract, and the clause as 
to possible agreement as to new sub¬ 
jects does not affect such complete¬ 
ness, but is merely matter in addi¬ 
tion.—T. R Flood & Co. V. Bates, su¬ 
pra. 

SS. TJ.S.r-American Hawaiian S. S. 
, Co. V. WUlfuehr, D.akd., 274 F. 
214. 

Ill.—El Reno Wholesale Grocery Co. 
V. Stocking, 127. NJL 642, 293 IlL 
494. 

Mass.—^Rosenfleld v. IT. S. Trust Co., 
195 N.E. 828, 290 Mass. 210—Do- 
ten V. Chase, 129 N,E. 368, 237 
. Maiss. 218, 

Va.—Atlantic. C<Qia 8 t.,.RejBlt 7 Co.- v. 
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and signed is a circumstance of more or less weight 
in determining whether it is to be considered as 
completed until this is done, but it is not conclu- 
sive.23 The rule applies where blanks are left in 
a written draft, not through mistake, but because 
the parties are not ready to fill them.24 If the 
terms of a contract are agreed on and a paper sign¬ 
ed in blank by one of the parties, who leaves it to 
the other party to fill up, and the latter fills it up 
in a different manner from that agreed on, the pa¬ 
per can have no force as an agreement • and 
so where the parties have agreed to most of the 
essential conditions, and one party prepares a writ¬ 
ten document containing most of the terms agreed 
on, but also containing others, no contract exists 
until such document is executed.^* If it is under¬ 
stood that a contract signed by certain of the par¬ 
ties is also to be executed by others, there is no con¬ 
tract until this is done, as explained infra § 62. 

§ 50. Revocation of Offer or Acceptance 

a. Revocation of offer in general 

b. Revocation of offer under seal 

c. Revocation of acceptance 

d. Communication of revocation 

a. Revocation of Of er in General 

An offer cannot be revoked after Ita acceptance with¬ 


out the acceptor’s consent; but It may be revoked at 
any time before acceptance, even though It allows a speci¬ 
fied time for acceptance, unless It Is under seal or sup¬ 
ported by a consideration. 

An acceptance by promise or act, and communi¬ 
cation thereof when necessary, as explained supra § 
*45, while an offer of a promise is in force, chang¬ 
es the character of the offer. It supplies the ele¬ 
ments of agreement and consideration, changing 
the offer into a binding promise, and the offer can¬ 
not afterward be revoked without the acceptor’s 
consent,^'^ and this rule applies to an offer which, 
was rejected, but is renewed and accepted after its 
renewal.28 A subcontractor cannot withdraw from 
his agreement after the contractor has accepted the 
subcontractor’s bid, although the principal contract 
has not yet been awarded.^® Where the agreement 
is complete by acceptance,-a new proposal to modi¬ 
fy it by either party has no effect on the agreement 
unless it is accepted and thus becomes a new sub¬ 
stituted agreement.30 

Before acceptance. An offer, ‘if not under seal or 
supported by a consideration, may be revoked or 
withdrawn at any time before it is accepted and 
the acceptance communicated when communication 
is necessary, for until then there is neither agree¬ 
ment nor consideration,31 and in case of such a 
withdrawal of the offer the matter is left as though 


Robertson’s Ez'r, 116 S.E. 476. 478. 
186 Va. 247, citing Oorpiui Jozls. 
18 C.J. P 292 note 22. 

Tot oonolnslve 

Intention to make subsequent 
agreement Is not nedessarily conclu¬ 
sive that parties did not intend pre¬ 
vious negotiations to constitute 
agreement—^Donovan v. Freeman, 
161 N.E. 606, 268 2tass. 661. 

sa N.D.—Metaler v. O. J. Barnes 
Co.. 226 N.W. 601, 68 N.D. 465. 

84, Ind.—Atkins v. Van Buren 
School Tp., 77 Ind. 447. 

Minn.—Shepard v. Carpenter, 56 N.W. 
906, 54 Minn. 168. 

85. WIs.—^Rounsavell v. Pease, 48 
WIs. 606. 

88 . La.—Mclntire v. Industrial Se¬ 
curities Corporation, App., 158 So. 
849. 

817. BL—Threlkeld w Inglett, 124 N. 
E. 868 ; 870, 289 III 90, citing Cor¬ 
pus Juris—Paramount Pictures 
Distributing .Corporation y. Geh- 
Ting, 288 IU.APP. 581. 

Iowa.—Harris v. Bills, 218 N.W. 929, 
208 Iowa 1034. 

Mof.—Cook V. Kerr, App., 192 S.W. 
■ 466. ' 

N.T.—Eckstein v. Chapkewlts’. Pur 
Co.. 226 N.Y.S. 400, 181 Mlsc. 167. 
13 C.J. p 292 note 27. 


In case of acceptance by mall see 
infra S 62. 

88 . Hawaii.—Grosjean y. Hlyama, 28 
Hawaii 211. 

89. Conn.—^Frederick Raff Co. v. 
Murphy, 147 A. 709, 110 Conn. 234. 

3a Mo.—Cook V. Kerr, App., 192 
B.W. 466, 

13 C.J. p 293 note 28. 

31. Cal,—Grieve v. Mullaly, 293 P. 
619, 211 Cat 77—Bullock v. Mc- 
Eeon, 286 P. 892, 104 Cal.App. 72. 
Coim.—Lloyd & Elliott v. Parke, 152 
ji 826, 826, 112 Conn. 604, citing 
Corpus Juris. 

Ga.—^Remington Cash Register Sales 
Co. y. Orr Drug Co., 162 S.E. 931, 
46 Ga.App. 66 . 

Ill.—Miller v. Illinois Life Ins. Co.. 
266 I11.APP. 6867 -Campbell Invest¬ 
ment Co. V. Tayior, 246 Ill.App. 483 
—Central Guarantee Co. v.. Fourth 
ft Central Trust Co.. 244 IlLApp. 
61. 

Iowa,—Tounglove v. Hoberg, 191 N. 

W. 9.86, 196 Iowa 281. .. 

Kiy.—Walton's Bx'r v. ]^anks, .228 
S.W. 1026, 1026, 191 Ky. 82. citing 
Corpus Juris—Caldwell v. E. F. 
Spears ft Sons. 216 SW. 83., 84, 186 
‘ Ex 64, quoting Corpus Juris. ' > • 
La.—Blanks v. Sutcliffe,-47 So. 766, 
122 La. 448 —TTanflTnann y. Uhry, 

I 8 La.App. 684. , . - ^ 
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M(L—James L. Eeman Co. v. Cook, 
169 A. 266, 163 Md. 137, 

Minn.—Wm. Weisman Realty Co. v. 

Cohen, 196 N.W. 898, 167 Minn. 161. 
Miss.—Hollister v. Frellsen, 114 So. 

386, 148 Miss. 668 . 

Mont.—Sunburst Oil ft Gas Co. v. Ne¬ 
ville, 267 P. 1018, 1019, 79 Mont. 
650, citing Corptis Juris. 

N.T.—Cochran v. Taylor, 7 N.B.2d 
89, 273 N.T. 172, reversing 289 N. 
y.S. 911, 248 App.Div. 669, affirm¬ 
ing 282 N.T.S. 630, 166 Mlsc, 760 
—Petterson v. Pattberg, 161 N.E. 
428. 2'48 N.T. 86 , reversing 224 N. 
T.S. 889, 222 App.Div. 698—Eck¬ 
stein y. Cbapkewitz Fur Co., 226 N. 
T.S. 400, 131 Mlsc. 167. 

Ohio.—^Bretz v. Union Central Life 
Ins. Co:, 16 N.E.2d 272, 134 Ohio 
St. 171—Wallace v. Northern Ohio 
Traction ft Light Co., 13 N.E.2d 
139, 67 Ohio App. 208. 

Pa.—Owen M. Bruner Co. v. Stand¬ 
ard ‘Lumber Co., 63 Pa,Super. 288 
. —Claro Milling Co. v. Davis Bros., 
2 Pa.Dl 8 t ft Co. 48. 

Tex.—United Artists Corporation y. 
Stinnett, CIv.App., 101 S.W.2d 800 
—Norwood. V. Adams, Clv.App., 61 
S.W.2d 626, 628, citing Corpus J»> 
. rl»—Womack v. Dalton Adding 
Mach. Sales Co., Clv.App., 286 S. 
W. 680, 681, quoting C<npiUi.Jncls. 
ya.-~rCrews v. SulUvan, 118 SX 9fS, 

■ 148 Va'm ‘ 
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no offer had ever been made.** Where, however, 
an offer is accepted before it is revoked, the con¬ 
tract is as obligatory as if both promises were si¬ 
multaneous; here, as in other like cases, if both 
parties meet, one prepared to accept and the other 
to retract, whichever speaks first will have the law 
with him; and this question is one of fact to be 
decided by the jury.** 

An offer to several may be revoked at any time 
before it is accepted by all;*^ and an offer made by 
several may be revoked by one.*® An offer of a 
divisible character may be revoked not only before 
any acceptance but also as to any portion of the of¬ 
fer still unaccepted.*® 

Offer giving time for acceptance. The offerer 
may revoke his offer before it is accepted, even 
though he has expressly declared-in it that he will 
not,*7 or has, by the very terms of the offer, allow¬ 


ed the offeree a certain number of days within 
which to accept it, as in the case of options or re¬ 
fusals,** unless, as explained infra this section, the 
offer is under seal, or, as explained infra this sec¬ 
tion, the agreement to hold it open is supported by 
a consideration. The offer or option, however, is 
a continuing offer until it is withdrawn, and the 
withdrawal communicated; and if it is accepted, 
and the acceptance is communicated before the of¬ 
fer is -withdrawn and notice thereof given, and 
within the time expressly or impliedly limited, the 
agreement is complete, and the offer is no longer 
revocable.** 

Evasion of acceptance. Since there can be no 
contract without an offer and acceptance, as an¬ 
nounced supra § 34, the fact that the offerer by 
evasion prevents an acceptance of his offer will not 
cause a contractual relation to be established.^® 


Wash.—-Waj: v. North-west Seed Co.,i 
64 P.2d 613, 189 Wash, 212—8111-1 
man v. Spokane Savings & Loan 
Soc., 176 P. 296. 103 Waslj. 619. 
Wis.—^Prank v. Metropolitan Life 
Ins. Co., 277 N.W. 643—Dunham v. 
Fisher, 211 N.W. 767, 191 Wis. 624 
— ^Hess V. Holt Lumber Co., 166 N. 
W. 622, 176 Wis. 461. 

13 aj. p 293 note 30. 

Before conmiiuiloatloa of offer 
Acceptance of an offer cannot cre¬ 
ate a binding contract, where the of¬ 
fer is withdrawn before It Is com¬ 
municated to the accepting party by 
his agent—Morgan v. Fatlllo, C.C.A. 
Fla.. 24 F.2d 204. 

BuUdlxLg and cottstmotlon oontmot 
Oa.—State Highway Department v. 
MacDougald Const Co., 187 S.F. 
734, 64 Ga.App. 310. 

Tex.—^American Const. Co. v. Elraft 
Civ.App.. 264 S.W. 636. 

9 C.J. p 697 note 62. 

A person who agrees to indemnify 
may withdraw his offer at any time 
prior to notice of acceptance thereof, 
—^American Surety Co. v. Lyons, 29 
PaDist. 229. 

One stipulating in another’s favor 
may revoke the stipulation at any 
time before its acceptance.—Water¬ 
man V. Dupeire, 166 So. 406, 180 La. 
320. 

Right to withdraw bid at auction see 
Auctions and Auctioneers S 7 e (6). 

S2. Tenn.—Coate v. Llgrett, 4 Tenn. 
App. 48. 

Necessity for acceptance generally 
see supra 9 89. 

33. Ky.—Caldwell v. H.' F. Spears 
& Sons, 216 S.W. 83. 84, 186 Ey. 64, 
quoting Corpus lurls. 

18 -C.J. p 293 note 81. 

3L Ey.—Burtoh v. ShotweU, 18 
Bush 27L 


35. Mass.-Foster, v. Boston, 22 
Pick. 38. 

^ Ill.—Alexander Hamilton Insti¬ 
tute V. Jones, 284 IllApp. 444. 

An offer to enroll the offeree for 
a oertaln course in a correspondence 
school, the offeree to receive certain 
books and instructions over a given 
period, for which he is to pay a giv¬ 
en amount in monthly Installmentst 
Is a divisible offer which can be re¬ 
voked as to any portion remaining 
unaccepted.—^Alexander Hamilton In¬ 
stitute V. Jones, supra. 

37. Mich.—^Nlght Commander Light¬ 

ing Co. V. Brown, 181 N.W. 979, 
980. 213 Mich. 214, citing Corpus 
goxls. ; 

Tex.—Womack v. Dalton Adding 
Mach. Co., C1VA.PP., 285 S.W. 680. 
681, quoting Corpus Juris: 

13 C.J. p 293 note 36. 

38. Cal.—Grieve v. Mullaly, 298 P. 
619, 211 Cal. 77—Roth v. Moeller, 
197 P, 62, 186 CaL 416—Bullock 
V. McEeon, 286 P. 392, 104 CaLApp. 
72. 

Ga.—State Highway Department v. 
MacDougald Const. Co., 187 S.F. 
784, 786, 64 Ga,App. 310, citing 
Corpus Juris. 

ni.— Threlkeld v. Inglett, 124 N.E. 

368, 370, 289 Ill. 90. 

Ean,—Shelden v. Bright, 10 P.2d 
831, 838, 136 Ean. 861, quoting Cor¬ 
pus Juris—Nieschburg v. Nothem, 
166 P. 867, 101 Kan. 110. 

Minn.—Wm. Welsman Realty Co. v. 
Cohen, 196 N.W. 898, 167 Minn. 
161. 

Ohio.—^Bretz v. Union Central Life 
Ina. Co., 16 N.B.2d 272, 184 Ohio 
St 171. 

Tex.—Womack v. Daltdn Adding 
Mach. Co., Clv.App., 286 S.W. 680, 
■ 681, quoting Corpus Juris. 

Wis.—Helmholz v. Greene, 161' N.W. 
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221 , 224, 173 Wis. 306, citing Cor- 
pus Juris. 

IS C.J. p 294 .note 37. 

Proposal to xsdncs claim 
A mortgagee's proposal to accept 
an amount of money less than sum 
due If payment were made -within 
ninety days constituted a conditional, 
continuing offer to enter into a uni¬ 
lateral contract, and, until accepted, 
the offer waa not binding and either 
party could withdraw from the ar¬ 
rangement without consequent liabil¬ 
ity.—^Bretz V. Union Central Life Ins. 
Co., 16 N.m2d 272, 134 Ohio St 171. 

Where the offexsz acoompsales Ills 
offer with a sum of money or a cer¬ 
tified check, to be retained by the 
offeree as liquidated damages In the 
event that the offeree should accept 
the offer and tender a formal con¬ 
tract to the offerer and the offerer 
should refuse to execute the same, 
the offeree is not entitled to retain 
the money If the offer Is withdrawn 
before its acceptance, and the mak¬ 
ing of the offer and the delivery of 
the money on such condition are 
not supported by any valuable con- 
’sideratlon to the offerer.—State 
Highway Department v. MacDougald 
Const Co„ 187 S.I1. 734, 64 QaApp. 
810. 

39. Mo.—Gillen v. Bayfield, 46 SW. 
2d 671, 675, 329 Mo. 681, citing 
Corpus Juris. 

N.T.—^Eckstein v. Chapkewltz, 226 N. 

T.S. 400, 131 MIsc. 167. 

13 C.J, p 294 note 40. 

40: Ill.—Brach v. Matteson, 181 N.E. 
804, 806, 298 IlL 887, quoting Cor¬ 
pus Juris. 

Pa,—Hutchison Baking Co. v. Marvel, 
113 A. 438, 434, 270 Pa. 378, quoting 
Corpus Juris. 

18 CJ. P 294 note 42. 
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Consideration for giving time. “Refusals” of 
lands or goods for a certain time, or “options” to 
purchase within a certain time, are offers irrevoca¬ 
ble in their nature in two cases, namely: (1) Where 
the offer has become a promise by being founded 
on a consideration. (2) Where it has become a 
promise because it is made under seal. Where the 
offer is founded on a consideration, as where some¬ 
thing is paid or promised for the option or refusal, 
the offer cannot be withdrawn, but continues in 
force until the expiration of the time limited for 
its acceptance.^1 While it has been suggested that 
there can be no meeting of minds by an acceptance 
after the offer has been revoked and the revocation 
communicated to the offeree, and that there can, 
therefore, be no contract which can be enforced,^^ 
the correct view would seem to be that, where the 
offer is under seal or is founded on a considera¬ 
tion, it has become more than an offer—it has be¬ 
come a promise on condition; and as a promise 
cannot be revoked without the consent of the prom¬ 
isee, although the latter may not perform the con¬ 
dition of accepting within the time limited, yet if 
he does he is entitled to demand performance.^* 

Extension of option. Where an option on con¬ 
sideration is for a definite time, an extension of the 
option without consideration constitutes a new 
agreement and the option is revocable at any time 
before acceptance.^* . 


§$0 

b. Revocation of Offer under Seal 

An offer under seal cannot be revoiced at common 
law. 

An offer under seal cannot be revoked at common 
law. Even though it is not communicated to the 
offeree it remains open for his acceptance when he 
becomes aware of its existence. This results from 
the common-law rule that a grant under seal is 
binding on the grantor and those who claim under 
him, although it has never been communicated to 
the grantee, if it has been duly delivered; and an 
obligation created by deed is on the same footing. 
The promisor is bound, but the promisee need not 
take advantage of the promise unless he chooses.*® 
This rule applies to options given under seal; the 
seal renders a consideration unnecessary, and if the 
option is exercised by acceptance of the offer with¬ 
in the time limited the agreement will be specifical¬ 
ly enforced or damages may be recovered for its 
breach, notwithstanding an attempted revocation.*® 
There is, however, authority in conflict with this 
rule holding that in equity the form of the agree¬ 
ment should be disregarded and that the real con¬ 
sideration should be looked to,*"^ and that proof 
that no consideration was paid for the option does 
not destroy the effect of the option, but merely gives 
the offerer the right to revoke at any time before its 
acceptance by the offeree.*® 


41. Cal.—Roth V. Moeller, 197 P. 62, 
186 Cal. 415—Bullock v. McKeon, 
286 P. 392, 104 CaLApp. 72. 

Ga.—State Highway Department v. 
MacDougald Const Co., 187 S.E. 
734,'786, 64 Ga.App. 810, citing Oor- 
pu Jluds. 

HI.—Threlkeld v. Inglett 124 N.E. 
868, 370, 289 III 90, citing COTpiU 
Juris— PoBtel v. Haglst, 251 HL 
App. 454. 

Iowa.—Sargent & Co. v. Heggen, 190 
N.W. 506, 195 Iowa 861. 

Kan.—Shelden v. Bright, Kan., 10 P. 
2d 881, 833, 135 Kan. 361, quoting 
Oorpns Juris. 

N.T.—Wells V. Plsher, 199 N.T.S. 694, 
696, 206 App.Div. 212, citing Oorpns 
Juris—^EJcksteln v. Chapkewitz Fur 
Co., 225 N.T.S. 400, 401, 181 Misc. 
167, citing Oorpns Juris, 

Tex.—Norwood v. Adams, Civ.App., 
61 S.W.2d 626—Womack v, Dal¬ 
ton Adding Mach. Sales Co., Civ. 
App., 286 B.W. 680, 681, quoting! 
Ooipni Juris. 

Wls.—Dunham v. Fisher, 211 N.W. 

767, 191 Wls. 624—Helmhola v. 

• Greene, 181 N.W. 221, 224, 178 Wis. 

306, citing Oorpus buds. 

IS C.J. p 294 note 46. 


I Option distinguished ftoin oonttnning 
offer I 

An option Is a continuing offer | 
which the offerer may not withdraw I 
until the expiration of the time fixed 
for the reason that- the promise is 
based on a consideration, being dls- 
tlngulehed from a continuing offer 
which can be withdrawn at any time 
before acceptance, In that there is 
no consideration for such offer.—Sar¬ 
gent & Co. V. Heggen, 190 N.W. 606, 
196 Iowa 361. 

42, Ky.—LIts V. Gtoosllng, 19 S.'W. 
627. 93 Ky. 186. 

IS C.J. p 294 note 46. 

43, N.J.—Zimmerman v. Brown, 86 
A- 676. 

OkL—Waters-Plerce Oil Co. v. Pro¬ 
gressive Gin Co., 169 P. 849, 361. 
Specific performance of option under 
seal or for consideration generally 
see the C.J.S. title Specific Per¬ 
formance i 47. also 68 C.J. p 977 
note 66-p 979 note 76. 

4A Ohio.—Franck v, Scavey Mfg. 
Co., 168 N.B. 209, 210, 21 Ohio App. 
369, quoting Oorpns Juris. 

13 C.J. p 296 note 43. 

46. N.T.—Cochran v. Taylor, 7 N.E. 
2d 89, 278 N.T. 172, reversing 289 j 
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N.T.S. 911, 248 App.Div. 669, af¬ 
firming 282 N.T.S. 680, 166 Misc. 
760. 

13 C.J. p 295 note 49. 

“An offer . . . which is in such 
form as to make a promise in the 
offer binding irrespective of consid¬ 
eration, cannot be terminated during 
the time fixed in. the offer itself or, 
if no time is fixed, within a reason¬ 
able time ... by revocation.”— 
Chain V. WUbelm, C.C.A.W.Va., 84 
F.2d 138, 141, quoting Restatement, 
Contracts | 46, and certiorari granted 
U. S. ex rel. Wllbelm v. Chain, 67 
S.Ct 47. 299 U.S. 631, 81 L.Bd. 371, 
reversed on other grounds 67 S.Ct 
394, 300 U.S. 81, 81 L.Ed. 487. 

4& Kan.—Shelden v. Bright, 10 P.2d 
831, 1S5 Kan. 361. 

N.T.—Cochran v. Taylor, 7 N.B.2d 89, 
273 N.T. 172, reversing 289 N.T.S. 
911, 248 App.Div. 669, afBrmlng 282 
N.T.S.,680, 166 Misc. 760. 

18 C.J. p 295 note 50. 

4ff. Minn.—Storch v. Duhnke, 79 N. 

W. 633, 76 Minn. 621. 

13 C.J. p 296 note 61. 

43. Conn. — Hartford-Connectlcat 
Trust Co. V. Divine, 116 A. 239, 240, 
97 Conn. 198, citing Ooxpus JuKta, 
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c. EevocatioiL of Acceptance 

An acceptance may be revoked before It la com¬ 
municated. 

An acceptance may be revoked by a communica¬ 
tion to that effect before the acceptance is com¬ 
municated, but not after.'** 

d, Oonmmnication of Revocation 

Revocation of an offer generally takes effect from the 
time It It communicated to the offeree. 

We have seen that to make an acceptance oper¬ 
ative, it is not always necessary that it shall be 
actually communicated; it is sufficient if the of¬ 
feree does that which the offerer has expressly or 
impliedly indicated as the mode of acceptance which 
he will require, as explained supra § 45. The revo¬ 
cation of an offer, however, must ordinarily be com¬ 
municated to prevent an acceptance from changing 
it into a binding contract, and it is not communicat¬ 
ed to the offeree unless it is actually brought to his 
knowledge.^* It may be made by a communication 
from the offerer received by the offeree, which 
states or implies that the offerer no longer intends 
to enter into the proposed contract®! Formal no¬ 
tice, however, is not always necessary, it being suf¬ 
ficient that the person making the offer does some 
act inconsistent with it, as, for example, selling the 
property, and that the person to whom the offer was 
made has knowledge of such act.®^ This question 
is further considered in treating of offer and ac- 
oeptance by mail, infra § 52. 

General offers. A general offer to the public may 
be revoked and the revocation be effective without 
actual notice to -the party who may afterward at¬ 


tempt to accept it without knowing of its revocation 
or withdrawal. It is only essential that the revoca¬ 
tion be made in the same way as the offer was made, 
and the latter thereupon comes to an end.®® So, 
where an announced schedule of freight rates is 
subject to change on notice, a notice of change will 
be binding as to subsequent shipments.®* A with¬ 
drawal of a written bid made on a contract before 
its acceptance may be in writing or by parol, or 
partly in writing and partly by paroL®® 

§ 51. Lapse of Offer 

a. By rejection 

b. By lapse of time 

c. By death or insanity 

d. By bankruptcy of party or dissolu¬ 

tion-of partnership . 

a. By Rejection 

A rejected offer Is thereby terminated, and cannot 
afterward be accepted by the offeree without the re¬ 
newed consent of the offerer. 

As Stated in Corpus Juris, which has been quoted 
and cited with approval, if an offer is rejected, ei¬ 
ther by an absolute refusal or by an acceptance con¬ 
ditionally or not identical ■with the terms of the of¬ 
fer, as explained supra § 43, or by a counter pro¬ 
posal, the party making the original offer is relieved 
from liability on that offer, and the party who has 
rejected the offer cannot afterward, at his own op¬ 
tion, convert the same offer into an agreement by 
a subsequent acceptance. For that purpose he must 
have the renewed consent of the person who mad^ 
the offer;®® and this rule applies although the orig- 


48. v. Moneywelght 

Scale Co., 42 App.D.C. 162. 

Mo.—Parlln, etc.. Co. v. Boatman, 84 
Mq.App. 67. 

13 C.J. p 295 note 62. 

SOl m.—^Paramount Pictures Dis¬ 
tributing Corporation v. Gebrlng, 
233 111.APP. 581. 

Mo.—Cook V. Blerr, App., 192 S.W. 
466. 

13 C.J..‘p 295 note 64. 

51. Wls.—Prank v. Metropolitan 

Life Ins. Co., 277 N.W. 648. 

Letter held launiffloiaLt to consti¬ 
tute withdrawal of offer.—Wichita 
Union Terminal Ry. Co. v. Kansas 
City, M. & 0. R. Co., 163 P. 1067, 100 
Kan., 83.. 

58. Qa.—Coleman v. Murrah, 166 S. 
B. 477, 478. 42 Oa-App. 602,< citing 
Ooxpus Juris. 

Md.—Cqieman v. Applegartta, 11 A. 

284, 68 Md. 21, 6 Ain:S.R. 417. 

18 dj. p 296 note 66. ' 


53. U.S.—Shuey v. U. S., CtCL, 92 
U.S. 73, 23 L.Bd. 697. 

13 C.J. p 296 note 68. 

An advertiser offering premium 
coupons with products may at any 
time modify his offer in any partic¬ 
ular through the same medium that 
the original offer was made.—^Payne 
V. Lauta Bros. & Co., 166 N.T.B. 844, 
affirmed 168 N.Y.S. 369, which is af¬ 
firmed 171 N.T.S. 1094, 186 App.Div. 
904. 

64. Mass.—^Thayer v. Burchard, 99 
Mass. 508. 

65. Iowa.—Younglove v, Hoberg, 191 
N.W. 986, 195 Iowa 281. 

56. U.B.^—Iselln v. * U. S., 46 S.Ct. 

458, 271 U.S. 136, 70 L.Bd. 872, 

• affirming 6®. CtCL 266—Duke ,v. 
U. S., 67 Ct.C4. 636, remanded'for 
additional'findlnsn 44 8.Ct 438, 265 
U.S. 668, 68 L.Bd. 1188—Phoenix 
Iron ft Steel Co. v. WUkofl Co.. 
Ohio. '263 i'.;166, 166 C.C.A. 66, 1 
A.J:i.R; 1497.-' • ■ j 


Ala.-J. R. Watkins Co. v. .Stewart, 
124 So. 86, 87, 22Q Ala. 43, quoting 
Corpus Juris. 

Ark.—^Roleson v. Blount 220 S.W. 81, 
32, 143 Ark. 807, citing Corpus Jtu 
sis. 

Mo.—Bokem v. Loud, App., 108 S.W. 
2d 1049. 

N.Y.—In re Johnston’s Will, 298 N.Y. 
S. 967, 164 Mlsc. 469—Vogt v. 
LongfeUow, 206 N.Y.S. 719, 720, 123 
Mlsc. 498, citing Corpus Juris. 

Tenn.—Canton Cotton Mills v. -Bow¬ 
man Overall Co., 257 S.W. 898, 149 
Tenn. 18. 

Tex.—W. T. Rawleigh Co. v, laard, 
ClvApp., 118 S.W.2d 620, 622, quot¬ 
ing Corpus Juris—Goodwin v. Hi¬ 
dalgo County Water Control ft Im- 

■ provement Dist No. 1, Civ.App., 68 
S.W.2d 1092, 1094.' error dismissed 
—Godfrey v. Central State Ban* 
of Abilene, ClvJlpp., 6 S.W.2d 629, 
640, citing Corpus Jiixhh and re¬ 
versed qn other grounds Central 
State Ba^ of Abilene v. Godhay, 
Com.App.. 29 S.W.2d 1916 —^lU- 
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inal offer is not expressly withdrawn.®^ ’ Where an 
offer made by telephone is answered by a different 
proposal, the offer is rejected, although a letter sub¬ 
sequently arrives accepting the offer as made;®* 
and, where two offers are made of the same thing, 
one in writing and the other orally, an acceptance 
of the former is a rejection of the latter.®* 

To constitute a rejection of the offer, however, 
there must be a distinct refusal or counter propo¬ 
sition.®® An immaterial condition in an acceptance 
is not a rejection.®^ If the acceptance is complete, 
a reqnest that a formal contract be drawn up em¬ 
bodying the terms of the agreement is immaterial, 
as explained supra § 49. Where an offer is made 
to two persons in the alternative, a refusal by one 

hart V. Beaver, Civ.App., 198 S-W- 
978. 

Va.—Virginia Hardwood Lumber Co. 

V. Hughes, 124 S.E. 283, 286, 140 
Va. 249. Quoting Oorpns Jails— 

Crews V. Sullivan, 113 S.E. 865, 

133 Va. 478. 

W.Va.—Bowers Co. v, Eanawha Val¬ 
ley Products Co., 130 S.E. 284, 

100 W.Va. 278. 

13 C.J. p 296 note 62. 

One who does not accept an offer 
necessarily rejects it.—Columbia 
Haltlxig Co. V. Clausen-rianagan Cor¬ 
poration, C.CA.N.T., 3 F.2d 547. 

SabscQuently executing and ana l lin g 
original contract 

An offeree rejec^g a proposed 
contract and having its attorney 
draw up a contract curing the ob¬ 
jections bould not create a binding 
contract by thereafter accepting the 
original contract by executing it 
and placing it in the mall, properly 
stamped and addressed, unless the 
offerer upon receipt thereof assented 
thereto.—^B. Frederics. Inc., v. Fel¬ 
ton Beauty Supply Co., Oa.App., 198 
S.E. 324. 

' Bevlval of the rejected offer is an 
essential part of a contract based 
thereon.—^Bowers Co. v. Kanawha 
Valley Products Co., 130 S.E. 284, 100 
W.Va. 278. 

67. CaL—Niles v. Hancock, 78 P. 

840, 140 Cal. 157—Apex Engineer- 
ing Co. v. North American Oil Con¬ 
solidated, 246 P. 766; 76 Cal.App. 

688 . 

Va.—Virginia Hardwood Co. v. 

Hughes, 124 8JSi. 288, 140 Va. 249. 

6a XJ.S.—Colliding V. 

Ga., 54 F. 689, 4 C-QA. 633. 

6a Ga,—Woolbrtght v. Sneed, 6 Ga. 

167. 

da W.Va—^Bowers Co. v. Kanawha 
' Valley Products Co., 130 S.E. 284, 

■ lOD W.Va. 2.78., 

18 C.J. p 297 note 66. 

."A communication from the offeree 
to the offeror, stating in effect that 


will not relieve the offerer from liability to the oth¬ 
er.®* 

b. By Lapse of Time 

An unaccepted offer terminates, by lapse of time, at 
the expiration of the time iimited for Its acceptance, or, 
if no time is fixed In the offer, at the expiration of a 
reasonable time. 

An offer comes to an end at the expiration of the 
time given for its acceptance, a limitation of time 
within which an offer is to run being equivalent to 
the withdrawal of the offer at the end of the time 
named.®* Where no time is fixed in the offer it ex¬ 
pires at the end of a reasonable time.®® What is 
a reasonable time depends largely on the nature of 
the particular offer and the circumstances of the 

C.C.A.Okl.. 98 'p.2d 906—Chain v. 
Wilhelm, C.C.A.W.Va., 84 F.2d 138, 
certiorari granted IT. S. ex rel. Wil¬ 
helm V. Chain, 67 S.Ct 47, 299 U. 

S. 631, 81 L.Ed. 391, reversed on 
other grounds 57 S.Ct 394, 300 U. 

81, 81 L.Bd. 487—Milllken-Tom- 
llnson Oo. v. American Sugar Re¬ 
fining Co., C.C.A.Me., 9 P.2d 809, 
rehearing denied 10 F.M 973. 
Cal.—Bogart v. George K Porter Co., 
223 P. 959. 193 Cal. 197, 81 A.L.R. 
1046—Coats & Williamson v. Moi^ 
an & Co., 227 P. 213. 67 Cal.App. 46. 
HL—Miller V. IHinols Life Ina Co., 
265 I1LA.PP. 686—McGivem v. 
Parkhill, 195 HlApp. 848. 

Ky.—Caldwell v. R F. Spears & Sons. 
216 S.W. 88, 84, 186 Ky. 64, Quoting 
Ooipu Jnxla. 

Ma—Shaw v. Phllbrick, 161 A. 428, 
129 Me. 269, 74 A.L.R. 290. 

Mo.—^BaAer Mathews Lumber Co. v. 

Leach, App., 256 S.W. 955. 

Neb.—Standard Oil Co. v. O'Hare, 
262 N.W. 398, 126 Neb. 11. 

N.T.—Oliver v. Wells, 243 N.T.S. 328, 
229 APP.Div. 366, affirming 286 N. 

T. S. 595, 134 Misc. 898, and affirm¬ 
ed 173 N.R 676, 264, N.Y. 451. 

N.C.—^Rucker v. Sanders, 109 S.R 
867, 182 N.C. 607. 

Ohio.—Ward v. Board of Education 
of Harrison Tp. Rumi School Dlst„ 
173 N.E. 634, 86 Ohio App. 657. 
Va—Crews v. Sullivan, 118 S.R 866, 
133 Va. 478. 

Wash.—Wax v. Northwest Seed Co., 
64 P.2d 618, 189 Wtpsh. 212. 

Wls.—Kukuslm v.‘ Home Mut. Hall- 
Tornado Ins. Co., 285 N.W. 403, 
204 Wis. 166. 

13 C.J. p 297 note 71. 

Aooeptanoe not Infeixed 
Where an offer is not accepted 
within a reasonable time; its accept¬ 
ance Is not Inferred.—^Truscon Steel 
Co. V. Cooke. C.C.A.Okl.,, 98,F.2d 905. 

In absence of mvoCatlmi by offbiar 
the offeree should have a reasonabler 
I time within which to acceptu—Rucker 
V. Sanders, 109 S;R .A67; 182 VJ& 

I 607.'.. ■ . .T'' 


Hammond, 


the offeree declines to accept the of¬ 
fer Is a rejection.”—Goodwin v. Hi¬ 
dalgo County Water. Control & Im¬ 
provement Dlat. No, 1, Tex.Clv.App.. 
68 S.W.2d 1092, 1094, Quoting Re- 
statemenit. Contracts S 87. 

A reQuest fox a change or modilU 
eaUon of a proposed contract, made 
before acceptance thereof, amounts to 
a rejection of It—Bowers Co. v. Kan¬ 
awha Valley Products Co., 130 S.R 
284, lOO W.Va. ’278. 

61. Ky.—Kentudsy Joint Stock Land 
Bank of Lexington v. Coons’ Ex'x 
67 S.W.2d 652, 247 Ky. 780. 

18 C.J. p 297 note 67. 

Kortgages Inslirtlng on promise 
Where debtom’ relatives promise 
payment If all creditors accept, the, 
fact that a mortgagee Insists on not 
being bound by such offer unless It 
receives a similar promise directly 
to It Imposes no greater obligation 
on the offerer than that created by 
the first promise to all creditors, and 
the mortgagee may withdraw such 
Insistence and accept the original 
promise at any time before its with¬ 
drawal.—Kentucky Joint Stock Land 
Bank of Lexington v. Coons’ Ex’x, 
supra. 

63. CaL—Russ V. TutUe, 110 P. 818, 
158 CaL 226. . . 

68. TJ.S.—Chain v. Wilhelm, C.CJL. 
W.Va., 84 F.2d 138, certiorari 
granted IT. S., ex rel. Wilhelm v. 
Chain, 67 S.Ct. 47, '299 U.8. 681, 81 
L.Ed. 891, reversed on other 
grounds 67 S.Ct 894, 300 U.S. 81, 
81 L.Ed. 487. 

La.—TJ. S. Cutlery Co. ,v. Hawkins, 
136 So. 127. 129, 17 La.App. 396, 
Quoting Ooxpns Juris. 

Md.—American Medicinal Spirits Co. 
V, Mayor and City Council of Bal¬ 
timore. 166 A. 407. 165 Md. 128. 
Or.-Herndon v. Armstrong, 88 P.2d 
44, 148 Or. 602. 

Wash-—Wax v. Northwest ^eed Co., 
64 P.2d 613, 189 Wash. 212. 

18 C.J. p 297 fiote 70. , 

64 U.S.—TruscOn Steel Co. v. Cook^ 
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case.®5 An offer to buy or sell land would not r^ 
quire so prompt an acceptance as an offer to buy 
or sell chattels, corporate stock, etc., of a perishable 
character or of fluctuating value.®® Where an oral 
offer is made to another and he goes away without* 
accepting it, it would seem that ordinarily the offer 
is to be considered as having lapsed.®*^ 

Options. Any delay in accepting an option will. 
ordinarily be viewed with strictness, for the reason 
that the party seeking to enforce performance is 
not himself bound.®® 

c. By Death or Insanity 

The death op Insanity of either party before ac¬ 
ceptance Is communicated causes an offer to lapse. 

The death®® or insanity depriving him .of legal 
capacity to enter into the proposed contract,7® of 
either party before acceptance is communicated 
causes an offer to lapse. An acceptance communi¬ 
cated to the representatives of the offerer cannot 
bind thern,'^! nor can the representatives of a de¬ 
ceased offeree accept the offer on behalf of his es¬ 
tate.^® 

An offer under seal, however, cannot be terminat¬ 
ed during the time fixed therein, or if no time is 
fixed, within a reasonable time, by the death or in¬ 
sanity of the offerer.73 Where ah offer has been 
accepted, the contract is binding, 'although one of 
the parties may have died after the act of assent 
has taken place without learning of 


d. By Bankruptcy of Party or Dissolution of 
Partnership 

An offer may be terminated by the bankruptcy of 
one of the parties, or by the dissolution of a partnership 
offeree. 

An offer has been held to lapse where one of the 
parties becomes bankrupt and his property is trans¬ 
ferred to trustees."^® It has also been held that an 
offer made to a partnership is terminated by uotice 
of dissolution of the partnership before accept¬ 
ance.'^® 

§ 52. Offer and Acceptance by Post, Tele¬ 
graph, or Telephone 

a. In general . 

b. Sufficiency of acceptance by post or 

telegraph 

c. Revocation 

ft. In General 

Offer and acceptance may be made through the 
medium of letters, telegrams, or telephonic communica¬ 
tions, and result in a complete contract as soon at an of¬ 
fer thua made Is unconditionally accepted. An offer 
made by post is complete only when the letter Is re¬ 
ceived by the offeree. Iri case of an offer by telegram, 
the offerer, In some states, is responsible for the correct 
transmission of the offer and Is bound by the terms In 
Which It Is delivered to the offeree. 

Offer and acceptance'resulting in a binding con¬ 
tract may be through the medium of letters,tele- 


65. U.S.—Chain v. 'Wilhelm, .C.C-A, 
W.Va., 84 F.2d 188, certiorari 
granted U. 3. ex reL Wilhelm v. 
Clhaln, 57 S.Ct 47, 299 U.S. 631, 81 
UEd. 891, reversed on other 
grounds 57 S.Ct. 894, 300 U.S, 81, 
81 L.Bd. 487. 

Cal.—Coats & Williamson v. Moran 
& Co., 227 P. 213, 67 Cal.App. 46. 
N.T.—OUfer V. Wells, 243 N.T.S. 828, 
229 App.Div. 366, affirming 236 N. 
Y.S. 596. 134 Misc. 893, and affirm¬ 
ed 173 N.B3. 676, 264 N.T. 45L 
13 C.J. p 297 note 72. 

Delagr held not nnraasosable 

(1) Delay of four months In ac¬ 
cepting advertisement to be Inserted 
about one month later.—Times Pic¬ 
ayune Pub. Co. V. Harang, 120 So. 
416, 10 La-App. 243. 

(2) A plumbing contractor's pro¬ 
posal to furnish and Install materials 
and fixtures desired by property ovm- 
er was accepted, and ripened- Into 
contract, when owner. In response to 
contractor’s request as to when he 
night go ahead with work, told con¬ 
tractor to go ahead with work, not¬ 
withstanding almost eight months 
had elapsed between, proposal and 
owner's authorization to go ahead 
with work.—^Hammersberg v. Nel¬ 
son, 272 N.W. 866, 224 Wis. 403. . 


66. Ark.—Kempner v, Cohn, 1 S.W. 
869, 47 Ark. 619, 68 Am.R. 776. 

18 C.J. P 298 note 78. 

Lapse of offer to buy* or sell land 
generally see the C.J.S. title Ven¬ 
dor and Purchaser $26, also 66 C. 
J. p 617 note 51-p 618 note 65. 

67. Pa. — Albertson Trust Co. v. 
Freedley, 18 Montg.Co. 183. 

18 C.J. p 298 note 74.. 

68. Okl.—Jones v. Moncrlef-Cook 
Co.. 108 P. 408, 26 OkL 866. 

18 CT. p 298 note 76. 

09. U.S.—Chain v. Wilhelm, C.C.A- 
W.Va., 84 P,2d 188, certiorari 
granted U. S. ex rel. Wilhelm v. 
Chain, 67 S.CL 47, 299 U.S. 531, 81 
L-Bd. 391, reversed on other 
■ grounds 67 S.CL 394, 800 U.S. 31, 
81 L.Kd. 487. 

Cal.—Shaw v. King, 218 P. 60, 63 CaL 
App. 18. 

Kan.—Bltchle v. Rawlings, 186 P. 
1038, 1034, 106 Kan. 118, citing 
Corpus Xnxis. 

Pa.—Achenbach v. Kurtz, 169 A. 718, 
719, 806 Pa. 384, quoting Corpus 
Juris. 

Tenn. — Hutsell v. Citizens' Nat 
Bank, 64 S.W.2d 188, 190, 166 Tenn. 
698, quoting Corpus Juris, 

18 C.J. p 298 note 76. 
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TO. U.S.—Chain v. Wilhelm, C.C.A. 
W.Va., 84 F,2d 188, certiorari 
granted U. S. ex rel. Wilhelm v. 
Chain, 67 S.Ct 47. 299 U.S. 631, 
81 L.Bd. 891,' reversed on other 
grounds 67 S.Ct 394, 800 U.S. 31, 
81 L.Bd. 487. 

Ill.—Beach v. First M. R Church 
96 Ill. 177. 

71. La.—Hart ▼. Hart 8 LaApp. 
622. 

7SZ. Pa.—^Achenbach v. Kurtz, 169 A. 
718, 719, 306 Pa. 384, quoting Cor¬ 
pus Juris. 

78, U.S.—Chain v. Wilhelm, C.C-A 
W.Va., 84 P.2d 138, certiorari 
granted U. S. ex rel. Wilhelm v. 
Chain, 67 S.Ct 47, 299 U.S. 631. 81 
L.Bd. 391, reversed on other 
grounds 67 S.Ct 394, 800 U.S. 81, 
81 L.Bd. 487. 

74. Utah.—HaarsUck v. Fox, 38 P. 
251, 9 Utah 110. 

76. Bng.—^Meynell v. Surtees, 1 Jur. 
N.S. 787. 

70. Mich. — Goodspeed v. Wlard 
Plow Co., 7 N.57. 902, 46 Mich. 822. 

77. U.S.—Cooper v. U. S., 84 aa. 
486. 

Cal.—Tuso V. Green, 229 P. 827, 194 
CaL 574. 
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grams,both letters and telegrams,^® or telephonic 
communications and in either case, as soon as 
an offer is thus made and accepted, there is a bind¬ 
ing contract,8i the question of whether a contract 
has been entered into being one of construction,^^ 
in determining which the entire correspondence 
must be looked to,88 in connection with the sur¬ 
rounding circumstances.®^ If the offer calls for an 
answer by return mail, in the absence of a revoca¬ 
tion, the offerer holds himself ready and willing to 
abide by the offer until its acceptance or rejection 
can reach him by return mail*® 

After a contract has been completed by means of 
correspondence^ subsequent letters opening new ne- 

Pla.—Miami Jockey Club v. Lillias 
Piper, Inc., 165 So. 806, 112 Fla. 

612,' 

6a.—Pennsylvania Fire Ins. Co. v. 

Sorrells, 98 S.E. 358, 23 Ga.App. 

398. 

Idaho.—^Hansen v. Rainbow Min. & 

Mill. Co.. *17 P.2d 336, 62 Idaho 
543. 

Ind.—Corydon Milling Co. v. Nobles- 
vllle Milling Co., 122 N.B. 862, 69 
Ind.App. 491. 

13 C.J. p 298 note 82. 

7a. Pis.—^Mlaml Jockey Club v, Lil¬ 
lias Piper, Inc., 165 So. 806, 112 
Fla, 612. 

m.—See L. W. Hubbell Fertilizer 
Co. V. Jacobellls, 195 IlLApp. 410. 

Okl.—Western Union Telegraph Co. 

T. Wheeler, 245 P. 39, 114 Okl, 161, 

47 A.L.R 166. 

Tex.—National Bank of Commerce of 
Houston v. Moody, Clv.App., 90 S. 

W.2d 279. ■ 

.18,C.J. p 298 note 83. 

79. Ark.—Stiles v. Van Brlggle, 118 
S.W.2d 688—^Mechanics Lumber Co, 

V. Tates American Mach. Co., 26 
S.W,2d 80, 181 Ark. 416—Elkins 

V. Town of Alicevllle, Ala., 279 S. 

W. 379, 170 Ark. 195 — Jerome 
Hardwood Lumber Co. v. Davis 
Bros. Lumber Co., 256 S'.W. 906, 

161 Ark. 197—Proctor & Gamble 
Distributing Co. v. D. C. Goff Co., 

261 S.W. 876, 169 Ark. 292—Hart 
V. Hammett Grocery Co., 200 S.W. 
rt6, 132 Ark. 197. 

Colo.—Pierce v. Marland Oil Co. of 
Colorado, 278 P. 804, 86 Colo. 59. 

Del. — Universal Products Co. v. 

Emerson, 179 A. 887, 6 W.W.Harr. 

663, 100 A.L.R 966. 

Tenn.—Nellson & KltUe Canning Co. 

V. F. G. Lowe & Co., 260 S.W. 142, 

149 Tenn. 661. 

13 C.J. p 298 notes 82, 83. 

80. Mich.—^Tyng v. Converse, 146 N. 

W. 629, 180 Mich. 196. 

Tex. — Moore-Seaver Grain Co. v. 

Blum Milling Co., Clv.App., 264 S. 

W. 661, reversed on other grounds 
Blum Milling Co. ,v. Moore-Seaver 
Grain Co., ConoLApp., 277 S.W- 78. 

17CJ.S.-26 


gotiations cannot affect it, unless they result in a 
new contract;®® nor, when a contract has been 
clearly entered into, can it be affected by a subse¬ 
quent letter of one of the parties stating that he 
cannot determine whether an agreement has been 
made,®7 and, where a complete oral contract has 
been made, it is immaterial that subsequent con¬ 
firmatory letters do not show the agreement be¬ 
tween the parties.®® 

Preliminary negotiations. Under the rules ap¬ 
plicable to offer and acceptance generally, sppra § 
49, a contract by correspondence is not complete un¬ 
til the communications have passed beyond the state 
of preliminary negotiations.®® The minds of the 

Or.—williams v. Burdick, 126 P. 844, 
126 P, 603, 63 Or. 41. 

Pa.—^Haines v. Dearborn, 49 Jl 819, 
199 Pa. 474. 

Tex.—Central State Bank of Abilene 
V. Godfrey, Com.App., 29 S.W.2d 
1016, reversing Godfrey v. Central 
I State Bank of Abilene, Civ.App., 
5 S.W.2d 629. 

84, W.Va.—^Virginian Export Coal 
Co. V. Rowland Land Co., 181 S. 

E. 253, 100 W.Va 669. 

The wxitlagv alone can be looked 

to, to determine whether a contract 
resulted where it is conceded that 
all the negotiations for the alleged 
contract were in writing.—C. R 
Shaw Wholesale Co. Hackbarth, 
201 P. 1066, 102 Or. 80, reversing 198 
P. 908, 102 Or. 80. 

85. WIs.—^Allen V. Wolf River Lum¬ 
ber Co., 172 N.W. 168, 169 WIs. 
263, 9 A.L.R 27L 

88 , Tenn.—Nellson & Kittle Can¬ 
ning Co. v. F. G. Lowe & Co., 260 
S.W. 142, 143, 149 Tenn. 661, quot¬ 
ing Corpus Juris. 

Va—Hawse v. Bryan, 138 S.E. 721, 
148 Va 194. 

13 C.J. p 299 note 89. 

87. Mass.—Ozzola v. Musodlno, 114 
N.E. 733, 226 Mass. 612. 

88. U.S.—C. F. Harms Co. v. Brook¬ 
lyn Ash Removal Co., D.C.N.T,, 290 

F. 235. ’ 

83. U.S.—Anderson v. Preston, C.C. 
A.Wash., 7 F.2d 70, 72, quoting 
Corpus Juris. 

Fla—^Webster Lumber Co. v. Lin¬ 
coln, 115 So. 498, 604, 94 Fla 1097, 
quoting Corpus Jnria 
Ill.— W. T. Grant Co. v. Jaeger, 224 
IlLApp. 688. 

Ind.—Corydon Milling Co. v. Nobles- 
vllle Milling Co., 122 N.E. 862, 69 
Ind.App. 491. 

W.Va—Virginian Export Coal Co. 
v. Rowland Laud Co., 131 S.E. 253, 
100 W.Va 669. 

13 C.J. p 299 note 92. 

Oloslag' of negotiatious depsudsat ou 
ooudltlous 

Where the correspondence Indl- 


Aoesptauoe by talephoue 
■ Where a plumbing concern submits 
a bid to a heating company to en¬ 
able It to make a Joint bid for work 
on a building, a communication by 
telephone by the heating company to 
the plumbing concern of the accept¬ 
ance of the Joint bid constitutes an 
acceptance of the bid of the plumb¬ 
ing concern, and a sufficient com¬ 
munication of that acceptance to 
constitute a binding contract—^Fred¬ 
erick Raff Co. V. Murphy, 147 A. 709, 
110 Conn. 284. 

81. Ala.—McCleskey v. Howell Cot¬ 
ton Co., 42 So. 67, 147 Ala. 673. 
Cal.—Tuao v. Green, 229 P. 827, 194 
CaL 574. 

Iowa.—International Transp. Ass'n 
V. Des Moines Morris Plan Co., 
246 N.W. 244, 215 Iowa 268. 

Zy.—Shaw v. Ingram-Day Lumber 
Co., 163 S.W. 481, 152 Ky. 829, L.R 
A.1916D 145. 

88. U.S.—Star-Chronicle Pub. Co. v. 
New York Evening Post, N.T., 256 
F. 436, 167 C.C.A- 563. 

Ark,—^Donaghey v. Remmel & Mc- 
Carroll, 34 S.W.2d 1086, 188 Ark. 
67—More Supply Co. v. Qrlffis- 
Newbem Co., 218 S.W. 370, 142 
Ark. 231. 

Ill.—Griffin V. Gay, 223 IlLApp. 420. 
Jlllch.—^Morlock v, Mt Forest Pur 
Farms of America, 257 N.W. 880, 
269 Mich. 649. . 

N.T.—Aker v. J. J. Predella Co., 287 
N.T.S. 442, 227 App.DIv. 226. 
Okl.—Poster v. West Pub. Co., 186 
P. 1088, 1084, 77 OkL 114, quoting 
Corpus Juris. 

Va.—Agostini v. Consolvo, 163 S.E. 
676, 154 VcL 203. 

W.Va.—^Virginian Export Coal Co. v, 
Rowland Land Co., 131 S.E. 263, 
100 W.Va. 569. 

18 C.J. p 299 note 86. 

Coxreipoudeuoe lusuffiolautly dls- 
tluot 

Mass.—Stewart v. Johnson, 147 N.E. 

860, 262 Mass. 287. 

88. OkL—^Foster v. West Pub. Co., 
186 P. 1088, 1084, 77 Okl. 114, quot¬ 
ing Corpus Juris. 
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parties must have met on the terms of the con- 
tract,90 and it must appear that the letters or tele¬ 
grams were connected and all related to the same 
subject matter,81 and that at some point in the cor- 
i<espondence there was a definite proposal by one 
party which was unconditionally accepted by the 
other.82 When this appears, the contract is bind¬ 
ing, although not evidenced by any formal writing 
signed by both parties,88 and although the corre¬ 
spondence may refer to a future formal contract,8^ 
unless its preparation is made a condition preced¬ 
ent.® 5 If an agreement is contained in correspond¬ 
ence, a limitation or condition inserted in one or 


more of the communications need not be repeated 
or referred to in subsequent ones in order to pre¬ 
serve its force.88 

Mistakes in transmission by telegraph. There is 
an irreconcilable conflict in the authorities as to tlie 
liability of the parties in case of mistake in the 
transmission of an offer or acceptance by telegraph. 
In some states it has been held that the party mak¬ 
ing an offer by telegraph is responsible for the cor¬ 
rect transmission of his message and is bound by 
it in the terms in which it is delivered to the party 
addressed ;87 but in other states a contrary rule ob- 


catea that the negotiations are not 
to be considered closed until Inves¬ 
tigation should be made or other 
acts performed,' no contract resulta 
—Azevedo v. Davidson, 198 P. 594, 
49 Cal.App. 443. 

9a Pla—^Mlami Jockey Club v. LU- 
llas Piper, Inc., 165 So. 806, 112 
Pla. 612. 

Mich.—Guyan Coal & Coke Co. v. 
Wholesale Coal Co., 201 N.W. 194, 
229 Mich. 267. 

Miss.—Hollister v. Frellsen, 114 So. 
886, 148 Miss. 668. 

N.T.—17 West 50th Street Corpora¬ 
tion V. Tolerton. 177 N.Y.S. 897, 
107 Mlsc. 609—Ashner v. Farmers* 
Loan & Trust Co., 189 N.Y.S, 507, 
102 Misc. 668. 

18 C.J. p 299 note 93. 

Xare admissions of eUstenoe of 
contract cannot be relied on where 
the letters alleged to constitute the 
contract fall to show & meeting of 
minds.—^Machinery Utilities Co. v. 
Fry, 281 N.Y.S. 148, 224 App.Div. 
892. 

Disagreement as to constmctloa 

Minds of parties cannot be said 
to have failed to meet on agreement 
pursuant to correspondence, although 
they disagree about the construc¬ 
tion of the contract.—^Barry v. Gulf¬ 
port Building & Loan Ass’n, 128 So. 
669, ;L58 Miss. 163. 

91. Idaho.—Hansen v. Rainbow Min. 
& Mill Co., 17 P.2d 386, 62 Idaho 
643—Leaf v. Codd, 240 P, 693, 41 
Idaho 647. 

Agreement In several writings gen¬ 
erally see infra § 68.- 
9iL U.S.—Anderson v. Preston, C.C. 
A.Wash., 7 P.2d 70, 72, quoting 
Ooipua Juris. 

CaL—^Azevedo v. Davidson, 198 P. 

594, 49 CaLApp. 443. 

Del — Universal Products Co. v. 
Dmerson. 179 A. 387, 6 W.W.Harr. 
558.-100 AL.B. 956. 

Fla—Webster Lumber Co. v. Lin¬ 
coln. 116 So: 498. 604, 94 Fla 1097, 
quoting OoxpuB JUria 
G&.—Guemey Heater Mfg. Co. v. 
, Woods, 129 SJL 119, 14 GaApp. 

m. 260 . 


Ill.—Cottlngham v. National Mut. 
Church Ins. Co.. 124 N.B. 822, 290 
Ill. 26, affirming 209 IlLApp. 557 
—Paramount Pictures Distribut¬ 
ing Corporation v. Gehrlng, 288 
IllApp. 681—McKeown v. Western 
Union Telegraph Co.. 240 IlLApp. 
669. 

Ind.—Corydon Milling Co. v. Nobles- 
' vine Milling Co., 122 N.B. 362, 69 
Ind.App. 491. 

Kka—Taylor v. Hixon, 206 P. 872, 
111 Kan. 240. 

Ky.—C W. Craig & Co. v. Thomas 
S. Jones & Co., 262 S.W. 674, 200 
Ky. 118. 

Mich.—Guyan Coal & Coke. Co. v. 
Wholesale Coal Co„ 201 N.W. 194, 
229 Mich. .267. 

Miss.—Hollister v. Frellsen, 114 So. 
886 , 148 Misa 568. 

N.J.—Broad St Nat Bank of Tren¬ 
ton V. Comer, 169 A. 662, 112 N.J. 
Law 41, affirmed 174 A. 900, 118 
N.J.Law 808. 

OkL—^Fry v. Foster, 65 P.2d 1224, 

• 179 Okl, 898—Griffin Grocery Co, 
V. Kingfisher Mill & Elevator Co., 
22 P:2d 62, 168 Okl. 167. 

Or,—C. R. Shaw Wholesale Co. v. 
Hackharth, 198 P. 908, 912, 102 Or. 
80, citing Corpus Jnzis, and re¬ 
versed on other grounds 201 P. 
1066, 102 Or. 80. 

Pa,—Jacobs v. Mohnton Trust Co., 
149 A, 887, 299 Pa. 627. * 

Tex.—Central State Bank of Abilene 
v. Godfrey, Com.App., 29 S.W.2d 
1016, reversing (Godfrey v. Central 
State Bank of Abilene, Clv.App., 6 
S.W.2d 629—^Western Union Tele¬ 
graph Co. V, Fletcher, Civ.App., 208 
S.W. 748. 

W.Ya.-H. T. Barnum Iron Works v, 
Prescott Const Co., 102 S.E. 860, 
86 W.Va. 173. 

13 C.J. p 299 note 94. 

A clear and unquallllsd aocqptaaoe 
by the parties of' the same set of 
terms must appear on the face of 
the correspondence, leaving no point 
open for future coivslderatlon or ne¬ 
gotiation.—^Bloomberg-Michael • Fut- 
ixiture .Co. v.'Coppes Bros, ft Zook, 
126 SJL 59. 1'41 Ya. 18. , 
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An offer and aooeptanoe Is not 
shown by a letter to h}s principal 
from one employed to procure a loan, 
giving an account of interviews, and 
asking for information, and finally 
stating that if the latter Is furnished 
he feels encouraged, and a telegram 
from the principal accepting the 
proposition, since nothing is offered 
by the letter.—Thomas R. RUey 
Lumber Co. v. McHarg, 47 App.D.C. 
389. 

Zndeflnlte letters between parties 
4o not constitute complete contract 
—Churchill Evangelistic Aas’n v. Co¬ 
lumbia Broadcasting System, 266 N. 
Y.S. 184, 148 Mlsc. 210, affirmed 260 
N.Y.S. 461, 286 App.Div. 624. 

93. N.J.—Mente ft Co. v. Heller, 128 
A. 766, 99 N.LLaw 476. 

18 C.J. p 299 note 96. 

Letter, in answer to oontraotor’s 
request for work, offering work, and 
agreeing to pay specified price there¬ 
for, acted on and uncontradicted, 
constituted contract for work at rate 
specified.—Commercial State Bank of 
Independence v. Broadhead, 286 N. 
W. 299, 212 Iowa 688. 

9ft U.S. — U. S. V. P. J. Carlin 
Constr. Co., N.Y., 224 F. 859, 862, 
138 C.C.A 449. 

IS C.J. p 299 note 96. 

StUmlatlons In letter with respect 
to later embodying agreement In foi^ 
mal contract does not affect validity 
of contract—Agostini v. Consolvo, 
153 S.E. 676, 679, 154 Ya. 203. * 

95. Conn.-Mercer Electric Mfg. Co. 
V. Connecticut Electric Mfg. Go., 
89 a; 909, 87 Conn. 691. 

N.J.—Mente ft Co. v. Heller, 123 A 
766, 99 N.J.LaW 476. 
Wash.^ammle v. Robinson, 196 P. 
6, 114 Wash. 275. 

9& Ga.—Georgia R.,. etc., Co. v. 
Smith, 10 S.E. 236. 83 6a. 626. 

97. Ark.-Western Union Telegraph 
Co. V. Chappelle, 21 S.W.2d 964, 180 
Ark: 422, 66 AIxR. 196. 

Tex—Hulme v. Levls-Zuloskl Mer¬ 
cantile Co., dvApp., 149 S.W.. 781. 
18 aj. ^ 300 note 1. 
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tains, and the offerer is not bound by the terms of 
the offer as erroneously changed by the telegraph 

company.®^ 

When offer is complete. Where a person uses the 
mail to make an offer, the post "office becomes his 
agent to carry the offer. The offer is not made 
when the letter is posted but when it is received, 
and the offerer must suffer the consequences arising 
from delay or mistake on the part of the post of¬ 
fice.®®- 

b. Sufficiency of Acceptance by Post or Tele¬ 
graph 

An offer by letter or telegram may generally be ac¬ 
cepted through the same medium; and, except where 
the offer requires actual receipt of the acceptance, the 
contract generally is compiete as soon as a letter of 
acceptance, properly addressed and stamped, Is posted, or 
4 telegram is fil^ for transmission, notwithstanding 
through the fault or mistake of the postal authorities or 
telegraph company, or an accident in transmission, the 
letter or telegram Is delayed or lost. 

As Stated in Corpus Juris which has been quoted 


and cited with approval, where a person makes an 
offer and requires or authorizes the offeree, either 
expressly or impliedly, to send his answer by post 
or telegraph and the answer is duly posted or tele¬ 
graphed, the acceptance is communicated and the 
contract is complete from the moment the letter is 
mailed or the telegram is sent,i and this rule ap¬ 
plies, in case of acceptance by mail, notwithstanding 
the offeree first suggested the use of the mails to 
consummate the contract;® and it also applies to 
the acceptance of a renewal of the original offer 
which was at first rejected;* but it does not apply 
where the offer is delivered personally, with noth¬ 
ing to indicate that acceptance might be by mail.^ 
lit is essential, however, to the application of this 
rule that the offer is one which is intended of it¬ 
self to create contractual relations on its accept¬ 
ance.® 

The request or authorization to communicate the 
acceptance by mail is implied in two cases, namely: 
(1) Where ffie post is used to make the offer, as 


99 . Idaho.—Stronar v. Western Un¬ 
ion Telegraph Co., 109 P. 910, 18 
-Idaho 889, 409. 80 L.R.A..N.S., 409. 
Ann.Cas.l912A 56. 

Ky.—McKee v. Western Union Tele¬ 
graph Co., 164 S.W. 848, 168 Ky. 
143. 61 L.RJL,N.S.. 439. 

IS C.J. p 300 notes 4, 6. 

99. Pa.—Jacobs v, Mohnton Trust 
Co., 149 A. 887, 889, 299 Fa. 627, 
citing Conms Jozls. 

W. Va.—Caldwell v. Cline, 166 S.E. 
66 . 66, 109 W.Va. 668, citing Oot~ 
pus Juris. 

13 C.I. p 800 note 6. 

X. U.S.—^Dickey v. Hurd, C.C.A, 
Mass., 38 F.2d 416, certiorari de¬ 
nied 60 S.Ct. 82, 280 U.S. 601, 74 
L.Ed. 646—Elkhom-Hasard Coal 
Co. V. Kentucky River Coal Co., C. 
aA.Ky.. 20 P.2d 67—North Texas 
Oil Co. V. Fuller, Reaser & Co., 
C.C.A.Tex., 276 F. 708. 709, citing 
Oorpuo Juris—Shubert Theatrical 

■ Co. V. Rath, C.CJ1.N.T., 271 P. 827 
—Netherwood v. Rajnner, D.C. 
Wls., 263 F, 516, affirmed Raymer 
V. Netherwood. 267 F. 284,'168 C. 
C.A. 868. 

Ala.-^. R. Watkins Co. v. HIU, 108 
So. 244, 214 Ala. 607. 

Arl*.—Cohen v. First Nat Bank of 
Nogales. 198 P. 122, 124, 22 Arlz. 
894, quoting Corpus JUils. 

CaL—Orover v. Western Union TeL 
Co., 187 P. 978, 45 Cal.App. 461. 
Ga.—Frederics, Iha v. Felton Beauty 
Supply Co., App., 198 S.E. 824— 
Rowntree Bros. v. Bush, 111 S.B. 
217, 28 OaALpp. 376, cltlpg Corpus 
Juris. 

Ill—Geary v. Great Atlintlc & Pa- 
clflc Tea Oo., 10 N.E.2d 266, 866 
UL 626. reversing 6 N‘.E.2d 266. 287 ^ 


IlLApp. 626—^Wagner v. McClay, 
138 N.E. 164, 306 Ill. 660—Para¬ 
mount Pictures Distributing Cor¬ 
poration V. Gehrlng, 288 IlLApp. 
681, 687, quoting Corpiu Juris— 
Slnalko v. Illinois Smelting & Re¬ 
fining Co., 216 IlLApp. 108. 

Iowa.—International Transp. Ass'n v. 
Des Moines Morris Plan Co., 246 
N.W. 244, 216 Iowa 268—Nertney 
V, National Fire Ins. Co. of Hart¬ 
ford, Conn., 208 N.W. 826, 829, 199 
Iowa 1358, quoting Corpus Juris. 

Ky.—C. W, Craig & Co. v. Thomas 
S. Jones & Co., 262 S.W. 674, 200 
Ky. 113. 

Neb.—First Nat Bank v. Ernst 219 
N.W. 798, 801, 117 Neb. 84, citing 
Corpus Juris. 

Okl.—Western Union Telegraph Co. 
V. Wheeler, 246 P. 89, 114 Okl. 161, 
47 A.L.R. 166. 

Or.—C. R. Shaw Wholesale Co. v. 
Hackbarth, 188 F. 908, 102 Or. 80, 
reversed on other grounds 201 P. 
1066, 102 Or. 80. 

Tenn.—Nalve-Spillers Corp. v. Pos¬ 
tal Tel. Cable Ca. 4 Tenn.App. 435. 

Tex.- 7 Brownlng-Ferrls Mach. Co. v. 
Thomslon, Civ.App., 68 S.W. 2d 188, 
187. citing Corpus Juris—Western 
Union Telegraph Co. v. Gardner, 

• Clv.App., 278 S.W. 278—Western 
Union Telegraph Co. v. Fletcher, 
Clv.App., 208 S.W. 748. 

Utah.—Parker' v. California State 
Life Ins. Co., 40 P.2a 176, 86 Utah 
696. 

W.Va.—^B. 'T. Bamum Iron Works v. 
Prescott Const Co., 102 S.E. 860, 
86 W.Va. 178. 

Wls.—^Hess V. Holt Lumber Co.j 186 
,N.W. 622, 623, 176 WIfl. 46l. citing 

, Corpus Juris. 

18 C.J. p 300 note 7. 
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Delivery at reoelvliig office of tele¬ 
graph company 

A contract by telegram may be 
completed by delivering a telegraphic 
dispatch of acceptance for transmis¬ 
sion at receiving office of the tele¬ 
graph company. — Paramount Pic¬ 
tures Distributing Corporation v. 
Gehrlng, 288 IlLApp. 681—McKeown 
V. Western Union Telegraph Co., 340 
IU.App. 669. 

Signing and mailing oontraot 
Acceptance of offer in form of 
contract signed by one party in one 
state, in > contemplation of subse¬ 
quent signing by other party In an¬ 
other state, became complete when 
other party signed contract In latter 
state and deposited copy In mail ad¬ 
dressed to first party.—Barnebey v. 
Barron G. Collier, Inc., C.C.A.Neb.. 66 
F.2d 864. 

The words “answer me,” added at 
one side of signature appearing on 
letter allegedly signed by decessed 
, stating that letter would entitle 
plaintiff to specified sum of money 
from deceased's estate In return for 
services rendered deceased, did not 
indicate that letter was not to be 
binding until answer should be re¬ 
ceived.—^Hendrix v. Pique, Ala., 186 
So. 890. 

2. Ga.—E. Frederics, Inc. v. Felton 
Beauty Supply Co., App., 198 S.E. 
824. 

3. Ga.—^B. Frederics, Inc. v. Felton 
■Beauty Supply Co., supra. 

4. U.S.—^Elkhom-Hasard Coal Co. v. 
Kentucky River Coal Corporation, 
C.C.A.Ky., 20 P.2d 67. 

B. U.S.—Elkhom-Hasard Coal C6.^ yf 
Kentucky River Coal Corboratlbh. 
supra. 
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where a person makes an offer to another by mail 
and says nothing as to how the answer shall be 
sent. (2) Where the circumstances are such that 
it must have been within the contemplation of the 
parties that according to the ordinary usages of 
mankind the post might be used as a means of com¬ 
municating the acceptance.® An offer by telegram 
may reasonably be assumed to invite an answer by 
telegram.*^ An offer by mail, however, cannot be 
said to authorize an acceptance by telegraph and to 
constitute that medium the offerer’s agent to receive 
acceptance;® and where, in such a case, the offerer 
does not do anything to indicate that acceptance 
may be made by telegraph, the offeree, in case he 
replies by telegram, makes the telegraph company 
his agent, and the acceptance is not complete until 
the telegram is received by the offerer.® Where 
there is nothing in a telegram of acceptance to show 
that a letter will follow explaining the terms of the 
contract, a letter written after the acceptance has 
been delivered to the telegraph company will not be 
considered.^® A request to “.wire” acceptance, is 
complied with .by acceptance by telephone followed 
by a letter of confirmation.^^ 

Time for acceptance. An offer by telegram is 
notice that a prompt reply is required, and an ac¬ 
ceptance by a telegram sent the day after the offer 

e. IT.S.—Dickey v. Hurd, C.C.A. 

Mass., 33 F.2d 41S, 417, certiorari 
denied 60 S.Ct. 82, 280 tJ.S. 601, 74 
L.Bd. 646 — Elkhom-Ha^ard Coal 
Co. V. Kentucky River Coal Corpo¬ 
ration, C.C.AJ5:y., 20 F.2d 67—Shu- 
bert Theatrical Co. v. Rath, CC-Au 
N.T., 271 F. 827, 834, quoting Cor¬ 
pus juris. 

Ga.—^B. Frederics, Inc. v. Felton 
Beauty Supply Co., App., 198 S.B. 

324—^Rowntree Bros. v. Bush, 111 
S.B. 217. 28 Ga.App. 876. 
m.—Wagner v. McClay, 138 N.B. 

164, 165, 306 Ill. 660, quoting Cot- 
pus Juris. Contra Central Guaran¬ 
tee Co. V. Fourth & Central Trust 
Co., 244 IlLApp. 61. 

Iowa.—International Transp. Ass’n' 

V. Des Moines Morris Plan Co., 

245 N.W. 244, 216 Iowa 268—Nert- 
ney v. National Fire Ins. Co. of 
Hartford, Conn., 203 N.W. 826, 829, 

199 Iowa 1868, quoting Corpus 
JUris. 

Elan.—Sutton Blectric Supply Co. v. 

Fourth Nat Bank, 64 P.2d 34, 87, 
quoting Corpus JUrls. 

Neb.—Corcoran v. Leon’s, Inc., 252 
N.W. 819, 820, 126 Neb. 149, quot¬ 
ing Corpus Juris. 

•JN'.C.—^Rucker v. Sanders, 109 S.B. 

867, 182 N.C. 607, citing Corpus 
juris. 

Utah,—^Parker v. California State 
Life Ins. Co., 40 P.2d 175, 85 Utah 

586 . 


is received ordinarily will not be in time;!® and, 
where a reply by telegraph is requested, the offer 
will not be held open beyond the time for such a 
reply.!® An offer by mail, if no time for accept¬ 
ance is fixed, must accepted by the offeree, act¬ 
ing with due diligence, within a reasonable time,!^ 
and he cannot unduly delay to benefit by a more 
advantageous offer.!® If, however, the offer calls 
for a reply “by return mail” or “in the course of 
post,” a letter of acceptance must be sent either 
by the next mail or during the day that the offer 
is received, as announced supra § 42. 

Loss, delay, or defective transmission of accept¬ 
ance. Since agreements made by means of the post 
or the telegraph are simply an illustration of the 
general rule before stated, supra § 45, that the of¬ 
ferer takes the risk as to the effectiveness of com¬ 
munication if the acceptance is made in the manner 
either expressly or impliedly indicated by him, it 
necessarily follows that the contract is complete as 
soon as the letter containing the acceptance is mail¬ 
ed or the telegram is sent, and it generally makes 
no difference whatever that through mistake of the 
post-ofl&ce authorities or the telegraph company, or 
through accident in transmission, it is delayed or is 
lost in transit and never received by the offerer.!® 
However, it has been held that the acceptor takes 


Wis.—Hess V. Holt Lumber CJo., 186 
N.W. 522, 176 Wis. 461. 

13 C.J. p 801 note 8. ' 

'Tile theoxy being that, when one 
makes an offer through the mall, he 
authorizes the acceptance to be made 
through the same ntedlum, and con¬ 
stitutes that medium his agent to 
receive his acceptance,”—^Dickey v. 
Hurd. C.C.A.Mass., 88 F.2d 415, 417, 
certiorari denied 60 S.Ct 82, 280 U. 
S. 601, 74 L.Bd. 646. 

7. Or.—Williams v. Burdick, 125 P. 

844. 63 Or. 41. 126 P. 608. 

Tex.—Western Union Telegraph Co. 
V. Fletcher, Clv.App., 208 S.W. 748 
—^Western Union TeL Co. v. B. F. 
Connell Land’ Co., 128 S.W. 1162, 
61 TexCIvA.pp. 168. 

a U.S.—Dickey v. Hurd, C.C.A. 
Mass., 83 F.2d 415, certiorari de¬ 
nied SO S.Ct 82, 280 U.S. 601, 74 
L.Bd. 646. 

a. Iowa.—Lucas v. Western Union 
Tel. Co., 109 N.W. 191, 181 Iowa 
669, 6 L.R.A.,N.S., 1016. 

10 , Tenn.—^Neilson & EZlttle Can¬ 
ning Co. V. F. G. Lowe & Co., 260 
S.W. 142, 143, 149 Tenn. 661, quot¬ 
ing Ooxpus juris. 

13 aj. p 801 note 11. 

11. Wis.—^Zimmerman Bros. A Co. 
V. First Nat Bank, 268 N.W. 861, 
219 .Wis. 427. 
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12 . Mo.—James v. Marlon Fruit 
Jar, etc., Co., 69 MoAlPP. 207. 

13 C.J. p 801 note 18. 

la Mass.—Home v. Nlver, 46 N.B. 

393, 168 Mass. 4. 

1 ^ Ohio.—^Ward v. Board of Educa* 
tlon of Harrison Tp. Rural School 
Dlst, 173 N.B. 634, 36 Ohio App. 
657. 

Acceptance within reasonable time 
generally see supra S 51 b. 

IB. Ohio.—Ward v. Board of Educa¬ 
tion of Harrison Tp. Rural School 
Dlst, supra. 

18. U.S.—^Bamebey y. Barron G. 
Collier, Inc., GCJLNeb., 65 F.2d 
864—^Blkhom-Hazard Coal Co. v. 
Kentucky River Coal Corporation, 

C. C.A.Ky., 20 F.2d 67—Shubert 
Theatrical Co. v. Rath, GC.A.N.T.. 
271 F. 827—^Netherwood v. Raymer, 

D. C.Wls., 258 F. 615, affirmed Ray¬ 
mer V. NetherwoOd, 267 F. 284, 168 
aC.A. 368. 

Ariz.—Cohen v. First Nat Bank of 
Nogales, 198 P. 122, 124, 22 Arlz. 

394, citing Corpus JUils. 

Ga.—B. Frederics, Inc. v. Felton 
Beauty Supply Co., App., 198 S.B. 
324—Rowntree Broa v. Bush, HI 
S.B. 217, 28 Ga.App. 876, citing Cor¬ 
pus Juris. 

IlL—Paramount Pictures Distribut¬ 
ing Corporation v. Gehring, 283 Ill. 
‘ App. 681. 

Mich.—Butler v. 7oley, 179 N,77. 
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the risk of his letter being lost or delayed and, 
under some statutes, that an acceptance made by 
letter does not bind the person making the offer ex¬ 
cept from the time it comes to his- knowledge's 
Where an offer is made by advertisement, it would 
seem that an acceptance is not communicated until 
the letter actually reaches the offerer.is 

Necessity that letter be properly stamped, address¬ 
ed, and posted. As the post oflSce, under its regu¬ 
lations, does not forward an unstamped letter, it 
is clear that an acceptance to bind the offerer from 
the time it is dropped in the post office must be con¬ 
tained in an envelope properly stampedSO and ad¬ 
dressed,si and properly posted for transmission.^^ 

OJB^er requiring actual receipt of acceptance. The 
rule that a letter of acceptance takes effect when 
it is mailed does not apply, of course, where the 
offer requires actual receipt of the letter or tele¬ 
gram of acceptance.sJi Such a condition may in 
some cases be implied from the nature* of the case 
and the form of the previous negotiations.^^ 

Post-office regulations as to reclaiming letter. 
The rule that acceptance is final when the letter has 
been posted was modified by United States Post 
Office RegiUations 1913 §§ 552, 553, that the writer 
or sender may apply for a letter which he has put 


in the mail, and when it is properly identified the 
postmaster must return it to him or telegraph to 
the office of the addressee, whose postmaster must 
return it to the mailing postmaster if it has not 
been delivered, to the effect that a letter which has 
been posted, but which has been returned under such 
regulations, does not constitute an acceptance.25 

c. Berocation 

An offer by letter or telegram may be revoked before 
Its acceptance, as by a second letter or telegram received 
by the offeree before he has posted his letter or sent 
his telegram of acceptance. 

Since an offer not under seal may be revoked at 
any time before acceptance, unless there is a bind¬ 
ing agreement to hold it open, but it cannot be re¬ 
voked after acceptance, as explained supra § 50 a, 
and revocation of an offer cannot prevent an ef¬ 
fectual acceptance unless it is actually communicat¬ 
ed to the offeree, as explained supra § 50 c, it fol¬ 
lows that, if an offer is sent by letter through the 
post, the offerer may withdraw the offer before it 
is accepted, as by a second letter sent by the same 
post and delivered at the same time as the first let- 
ter,28 or by a letter received by the offeree before 
he has posted his acceptance.^'^ A revocation, how¬ 
ever, of the offer which is not actually notified to 
the person to whom the offer has been made, or 


Si, S5, 211 Miclt 668 , citing Ctorpus 
Jails. 

Neb.—Corcoran v. Leon’s,• Inc., 252 N. 
W. 819, 820, 126 Neb. 149, quoting 

Coxpru Juiis. 

Tenn.—Nalve-Splllers Corp. v. Postal 
Tel. Cable Co., 4 Tenn.App. 436. 

IS C.J. p 301 notes 16-18. 

Siieotliig agent to oommonioate by 
wire 

When a principal Instructs his 
agent to communicate with him, 
with reference to a contract by wire 
and the agent does so, the tele¬ 
graph company becomes the prin¬ 
cipal's agent for the transmission of 
th^ message, and Its neglect as be¬ 
tween the principal and the agent 
is the neglect of the principal, and 
the agent Is not bound to seek some 
other method of communication 
where he has no knowledge of the 
nondelivery of the message,—West¬ 
ern Union Telegraph Co. v. Allen, 119 
P. 981, 30 Okl. 229, 38 L.R.A.,N.S., 
348. 

17. Mas$.—^Lewis v. Browning, 130 
Mass. 178—McCulloch v. Eagle Ins. 
Co., 1 Pick. 278. 

13 CJ. p 302 note 19. 

18. Philippine. — Enrique* v. Sun 
Life Assur. Co., 41 Philippine 269 
—Oamboa v. Ronsalea, 17 Philip¬ 
pine 381. 

19. U.S.—Haldane v. U. S., Kan., 69 
F. 819, 16 aOA. 447. 


aft. U.S.—^Bamebey v. Barron G. 
Collier, Inc., C.C.A.Neb., 66 P.2d 
864. 

Ill.—Wagner v. McClay, 138 N.E. 164, 
306 IlL 660. 

Iowa.—International Transp. Ass'n 
V. Des Moines Morris Plan Co., 245 
N.W. 244, 216 Iowa 268. 

Neb.—First Nat,'Bank v. Ernst 219 
N.W. 798, 117 Neb. 34. 

N.T.—Britton v. PhilUps, 24 How.Pr. 

111 . 

Tex.—Blake v. Hamburg-Bremen F. 
Ins. Co., 2 S.W. 368, 67 Tex. 160, 60 
Am.R. 16. 

91. U.S.—^Bamebey v. Barron G. 
Collier, Inc., C.C.A.Neb., 65 F.2d, 
864—Netherwood v. Ra^er, D.C. 
Wls., 263 F. 616, affirmed Raymer 
V. Netherwood, 257 F. 284, 168 C. 
C.A. 368. 

Ill.—Wagner v, McClay, 138 N.E. 164, 

. 306 ni. 660. 

Iowa.—International Transp. Ass’n v. 
Des Moines Morris Plan Co., 246 
N.W. 244, 215 loWa 268. 

Neb.—First Nat. Bank v. Ernst 219 
N.W. 798, 117 Neb. 34. 

N.J.—^Potts V. Whitehead, 20 N.J. 

Eq. 66 , affirmed 23 N.J.Eq. 612. 

Or.—C. R. Shaw Wholesale Co. v. 
Hachbarth, 198 P. 908, 102 Or. 80. 
reversed on other grounds 201 P. 
1066. 102 Or. 80. 

98. Ala.—J. R. Watkins Co. v. Hill, 
108 So. 244, 214 Ala. 607. 
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I Neb.—^Flrst Nat. Bank v. Ernst 219 
N.W. 798, SOL 117 Neb. 34, citing 
Corpus Juris. 

18 C.J. p 302 note 24. 

Ill.—^Paramount Pictures Dis¬ 
tributing Corporation v. Gehrlng, 
283 IllA-pp. 581. 

Nev.—^McCone v. Eccles, 181 P. 184, 
137, 42 Nev. 461, citing Corpus 
Juris. 

Tex.—Cllfford-Bell Petroleum Co. v. 
Banker's Petroleum & Refining Co., 
Civ.App., 286 S.W. 664, 665, quoting 
Corpus Juris. 

94. Ill.-Haas V. Meyers, 111 IlL 
421, 63 Am.R. 684. 

9& Tenn,—^Traders’ Nat. Bank v. 
First Nat Bank, 217 S.W. 977, 978, 
142 Tenn. 229, quoting Corpus Jtu 
ris. 

13 C.J. p 303 note 89. 

Corpus Jnrls was cited in support 
of principle that in view of such 
regulations, the deposit of a fraud¬ 
ulent check in a mail box was not a 
complete delivery, under a statute 
making the delivery of a.fraudulent 
check a misdemeanor. — Common¬ 
wealth V. Ballonte, 2 Pa.Dlst & Co. 
538. 

96. Colo. — Sherwln v. National 
Cash-Register Co., 38 P. 392, 6 
Colo.App. 162. 

97. IlL — Paramount Pictures Dis¬ 
tributing Corporation v. Gehrlng, 
283 HLApp. 68L 
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which is brought to his knowledge after he has com- 
mimicated his acceptance of the offer, is generally 
altogether inoperative, as in the case of a letter of 
revocation not delivered until after the offer con¬ 
tained in a former letter has been accepted by post¬ 
ing the letter of acceptance, although it may have 
been posted before the acceptance of the oflFer was 
niailed.28 The same rule applies to telegrams, and 
a telegram of revocation is, under the general rule, 
operative only from the time it is received and not 


from the time when it is filed for transmission,29 
and it is, of course, true that, where a telegram ac¬ 
cepting an offer by telegram is delivered before a 
telegram revoking the offer, the acceptance is valid, 
although the telegram of acceptance did not reach 
the offerer before the sending of the telegram of 
revocation.®® 

Under some statutes an offer by mail is regarded 
as revoked as soon as a letter containing notice of 
revocation is deposited in the post ofi&ce.®! 


VI FORMAL REQUISITES 


§ 53. In General 

No particular formalltlea or forma of expreaaion are 
eaaential In' making contracts In the absence of a govern¬ 
ing statute or arbitrary rule of law; the only formal con¬ 
tract Is the contract under seal. 

In the absence of statute or arbitrary rule of law, 
no specific formalities or forms are essential in 
making a contract,®2 nor is any particular form of 
words essential®® Under some circumstances a 
formal prerequisite incident .to the consummation of 
an agreement may be waived.®^ The only formed 
contract in our law is the contract under seal, all 
others being parol contracts, depending for their va¬ 
lidity on consideration, whether they are by word of 


mouth or in writing.®® 

§ 54. Writing 

A written contract It merely evidence of the agree¬ 
ment, and may be binding notwithstanding a misde¬ 
scription of a party. A contract may be based on a 
combination of a writing and acts. 

A written contract is merely evidence of the 
agreement reached by the parties;®® and a mere mis¬ 
description of a party does not prevent the creation 
of a binding agreement®^ 

A contract may appear in a combination of acts 
and a writing.®® 


28. Ill.—Geary v. Great Atlantic & 
Pacific Tea Oo., 10 N.E.2d 850, 366 
ni. 625. reversing 6 N.E.24 266, 287 
IlLApp. 626—^Paramount Pictures 
Distributing Corporation v. Gehr- 
Ing, 288 I11A.PP. 581—Sinalko v. 
Illinois Smelting & Refining Co., 
216 IllApp. 108. 

Or.—C. R. Shaw Wholesale Co. v. 
Hackbarth, 198 P. 908, 102 Or, 80, 
reversed on other grounds 201 F. 
1066, 102 Or. 80. 

13 C.J. p 802 cote 88. 

29. Tf.S.—Weld v. Victory Mfg. Co., 
D.CJf.C., 20B P. 770. 

30. Ifasa—^Brauer v. Shaw, 46 N.E. 
617, 168 Mass. 198, 60 Axn.S.R. 387. 

31. S.D.—Watters v. Lincoln, 186 N. 
W. 712, 29 S.D, 98. 

30. La.—Ford v. Parsons, 78 So. 128, 
. 142 La. 1093—Carter v. Bolden. 127 
So. Ill, 18 La.App. 48. 

Minn.—McArdle v. WiUlams, 258 N. 

W. 818, 198 Minn. 433. 

OkL—Rode V. Fisher, 241 P. 496, 115 
, Okl. 68, 

Philippine;—Gallemit v. Tablllran, 20 
Philippine . 241—^Thunga Chul v. 
Que Beniez, 2 I^hlllppine 661. 

Porto Rico.—^Rlgelow v. Porto Rico 
jpianters' Co., ' 7 Porto Rico Fed. 
468—Clntrdn v. Femandea, 22 Por¬ 
to Rico 450—Rio V. Vasques, 17 
Po^ Rico 644. " 

18 CLiTi -p 808 noth 64 [c], p 807 notes 
62, 68. 


'33. Mo.—Muse V. E. A Whitney & 
Son. 66 S.W.2d 848, 227 MoApp. 
640.' 

Tea.—^Fanners’ State Bank & Tmst 
Co. V. Gorman Home Refinery, 
Com.App., 3 S.W.2d 66, affirming, 
Clv.App., 273 S.W. 694. 

Every detail of a contract need not 
be specifically expressed.—^Bhren- 
worth V. George F, Stuhmer & Co., 
128 N.E. 108, 229 N.T. 210, reversing 
167 N.T.S. 1097, 181 App.Dlv. 989. 

Form of pxombM 

A promise need not be In any par¬ 
ticular form of words, and may ap¬ 
pear In words, conduct or both.— 
Greiner v. Greiner, 293 P. 759, 131 
Kan. 760. 

Contract containing conclusion 
A contract is not Invalid because 
It contains a conclusion of the par¬ 
ties within the meaning of the nile 
of evidence that a witness testifying 
in court may not give a conclusion. 
—Porter v. Withers Estate Co., 210 
S.W. 109, 201 Mo.App. 27. ' 

34. Tex—Slimp V. Wise County, 
CIvApp., 96 S.W.2d 687. 

35. Md.—Stabler v. Cowman, 7 Gill 
ft J. 284. 

18 C.J. p 303 note 44. 

90. Mich.—Stone v. Stell, 202 N.W. 
982, 230. Mich. 249. 
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Writing not required 

Where a contract which the law 
does not require to be In writing is 
reduced to writing, the writing is 
evidentiary only.—Rogers-Sller Gror 
eery Co. v. Plckrell-Cralg Co., 227 
S.'Vy. 991, 190 Ky. 645. 

In Ijonlslana a statute providing 
nonauthentlo act may avail as pri¬ 
vate writing Is not applicable, where 
neither party knew clause regarding 
no warranty was In act of sale.— 
Stracener v. Nunnally Bros. Mo^r 
Co., 121 So. 617, 11 La.App. 641, re¬ 
hearing denied 123 So. 9ii, ii La. 
App. 541. 

37. ObUgae 

Notwithstanding an obligation Is . 
executed to one by an Impossible or 
fictitious designation, or the name Of 
a person never in being. It may be a 
good obligation.—Stine v. Southwest 
Bank of St Louis, MoApp., 108 S.W. 
2d 633. 

Failure to sulHrtitute 

Fact that a name was not strlq^aii 
from the top of a form contract.did 
not prevent the creation of a binding 
agreement where such name Was 
stricken from other parts and thb 
name of a party was substitutM.— 
Mainord v. Hickman, 6 Tenn.App. 
612. 

aa Minn.—McArdle v. Williams. 268 

N.W. 818, 193 Minn. 438. 
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§ 55. -Necessity for 

Contracts other than bills of exchange and promissory 
notes and those as to which a statute requires a writing 
may be verbal. In general a statute requiring a writing 
IS binding on the parties. 

The only contracts which, in the absence of a 
statute, are required to be in writing, outside of 
those requiring a seal, are bills of exchange and 
promissory notes, considered in Bills and Notes § 
71. Other contracts may be verbal.*^ The parties 

39 . Cal.— Davidson v. Kessler, B1 P. 

2d 174, 10 Cal.App.2d 89. 

Del.— Palmer v. Lodge. 109 A. 125, 7 
Boyce 587. 

Idaho.— Fullmer v. Proctor, 82 P.2d 
1108. 

Ky.—Rogers-Siler Grocery Co. v. ■ 

Pickrell-Cralg Co., 227 S-W. 991, 

190 Ky. 645. 

Mich.-Bailey v. Goldberg, 209 N.W. 

805, 236 Mich. 29—Strom-Johnson 
Const Co. V. Rlvervlew Furniture 
Co., 198 N.W. 714, 227 Mich. 55— 

Panghum v. Slfitord, 184 N.W. 612, 

216 Mich. 158. 

Minn.— McArdle v. Williams, 258 N. 

W. 818. 198 Minn. 483. 

Mo.—Poe V. Illinois Cent R. Co., 99 
S.W.2d 82, 389 Mo. 1035. 

Mont—Peterson v. Nelson, 262 P. 

368, 77 Mont 689, 

Tex,—Atlas Brick Co. v. North, Com. 

App., 288 S.W. 146, modifying 
North V. Atlas Brick Co., av.App., 

•281 S,W. 608—Haden Co. v. Riggs, 

Clv.App., 84 S.W.2d 789, affirmed 
Riggs V. Haden Co., 94 S.W.2d 162, 

127 Tex. 814, 

18 C.J. p 803 note 46. 

jia egress contraot may be writ¬ 
ten or oral. 

<jal.—Treadwell v. Nickel, 228 P. 26, 

194 CaJ. 248. 

Del,—Terry v. Parsons, 102 A, 986. 

7 Boyce 90. 

Mxeontlng of wxltliig not a condition 
Where there was an oral agree¬ 
ment for the sale of an interest in 
certain oil leases, a written contract 
therefor to be subsequently made, 
the execution of the writing was not 
a condition to the oral contract— 

West Side Oil Co.' v.' McDorman, Tex, 

C1V.APP., 244 S.W. 167. 

Pezfozmanee of toznis of -oanoOled 
. agreement 

Wkere written contract was can¬ 
celed' and the parties thereafter, en¬ 
tered into a parol agreement the 
subsequent agreement even though 
one to carry out the original contract 
according to its terms, was to be 
tested as an oral contract for it de¬ 
pended for its existence on an oral 
agreement.—Motor Wheel Corpora¬ 
tion V. Childs, 240 S.W. -417, 1^3 Ark. 

178. 

'VegotiationS and oonolnslons 
Neither conferences which brought 


instead of reducing an agreement to writing may 
adopt the terms of an existing written contract.^® 
Where statutory power is given to certain persons 
to make contracts, this does not require that the 
contract shall necessarily be in writing to bind 
them.*^ 

It is within the power of the legislature to require 
contracts to be in writing, and the parties cannot 
agree that contracts which the law requires to be 
in writing shall be valid although in parol.^* 

amount of either party’s undertaking 
exceeds a certain amount 
Philippine.—Que Tong Eeng v. Tan 
Quico, 14 Philippine 178. 

Porto Rico.—Clvlco v. Rodriquex. 4 
Porto Rico 296. 

13 C.J. p 808 note 61. 

(3) Even though the law requires 
a written instrument, however, It has 
been held or recognized that some 
verbal contracts may be effective be¬ 
tween the parties, In view of certain 
applicable code provisions. 

Philippine.—Thunga Chul v. Que 
Bentec, 2 Philippine 661. 

Porto Rico.—Cintron v. Fernandez, 22 
Porto Rico 460—Arin v. Echalecu, 

1 Porto Rico 91. 

18 CJ. p 803 note 48 [a], [b], p 807 
notes 52, 68. 

▼oidable contract 

Where an oral contract required 
by statute to be In writing Itf void¬ 
able only and is to be considered ef¬ 
fective until Its enforcement is void-, 
ed upon ground that it is not in writ¬ 
ing, contract, to be enforceable, must 
be otherwise unobjectionable In all 
respects and must conform to the 
requirements of a contract—Long v. 
Rumsey, Cal., 84 P.2d 146. 

43. Ky.—Northwestern Nat Ins. Co. 

V. Avant, 116 B.W. 274, 132 Ky. 106. 
BatULoation or acqulesoenoe 

(1) A contract which is not en¬ 
forceable because not In writing,may 
be validated only by a ratification 
which observes the fiormallties neces¬ 
sary in the first Instance.—Township 
of Luzerne v. Fayette County, 199 A. 
327, 880 Pa. 247. 

(2) 'Ratification or acquiescence Is 
not necessary to make an oral con¬ 
tract effectual where such contract is 
rendered valid and binding on the 
parties because of performance by 
one party with the knowledge and 
consent of the other, notwithstanding 
a statute provides that a contihct of 
the type in question should be in 
writing.—Little v. Laubach, 168 N. 
W. 166, 183 Iowa 1370. 

Oral agseement as to terms 

Even though the terms have been 
orally agreed on, there is no binding 
contract where the law requires the 
contract to be In wrltlpg.—Avery ,v. 
Citizens’ Loan & Trust Ca, 180 NJBL 
23. 94 IniLApp. 16:^ 


about oral contracts nor their con¬ 
clusions need be evidenced by writ¬ 
ten memorlala—^Harris v. Citizens 
Bank & Trust Co.. Va, 200 S.R 652. 
Building contraot 

Except where a statutory provi¬ 
sion renders a written and signed 
building contract essential to a re¬ 
covery thereon, a written contract, as 
a general rule, la not required.— 
Girard L. Ins., etc., Co. v. Cooper, 
Ind.T., 16 S.Ct 879, 162 U.S. 629. 40 
L.Ed. 1062—Champlain Consti. Co. v. 
O’Brien,. C.GVt, 117 F. 271, 788—9 
C.J. p 699 note 79. - 

40l U.S.—American Colortype Co. v. 
Continental Colortype Co., HI., 28 
S.CL 266. 188 TI.S. 104, 47 L.Ed. 
404. 

18 CJ. p 808 note 47. 

41. Maaa—Austin v. Foster, 9 Pick. 
841. 

Ya—Central Lunatic Asylum v. 
Flanagan, 80 Ya 110. 

48. N.T.—Wyatt v. Wanamaksr, 111 
N.T.S. 90, 126 App.Div. 666, affirm¬ 
ing 110 N.T.S. 900, 68 Misc. 429— 
Wyatt V. McCreery, 111 N.Y.S. 86, 
126 App.Div. 660. 

18 C.J. p 303 note 48. 

Statute of frauds see the GJ.S. title 
Frauds, Statute of, also 27 CJ. p 
113 et,seq. 

Building contract 

There should be due compliance 
with a statute requiring a building 
contract' to be In writing.—West 
Coast Lumber Co. v. Knapp, 54 P. 
688 , 122 Cal. 79—9 C.J. p 699 note 78. 

^anlidi olvU law 

(1) Codes applicable In the Philip¬ 
pine Islands and Puerto Rico have 
made provision for a public instru¬ 
ment, that is, one authenticated by 
a notary public or other official with 
the fonnalltles required by law, for 
all transactions and contracts whose 
object is the m^eation, tranenalsBlon, 
modification, or extinction of real 
rights in immovables. 

Philippine.—Luchslngrer ■ 7. Melllza, 9 

Philippine 876. 

Porto Rico.—Acevedo v. Caballero. 9 
Porto Rico 382. 

18 C.J. P 807 note 65. 

(2) A writing has ^been prescribed 
for some contracts in. which the 
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§ 56. -Where Writing Essential Outside 

of Statutes 

While the right to agree that contracte which may 
legally be in parol shail not be valid unless In writing 
has been denied, the right to contract that future trans¬ 
actions between the parties shall be in writing has been 
upheld. 

An agreement may be good by word of mouth, 
and yet if it is the intention of the parties that it 
shall not be binding until put in writing, there can 
be no enforceable agreement until that is done, for 
even a written memorandum of a contract to be 
subsequently drawn up and signed is not an enforce¬ 
able agreement, as shown above in § 49. While, ac¬ 
cording to some cases, it is not permissible to agree 
that contracts which the law allows to be in parol 
shall not be valid unless in writing,^^ the right of 
parties to contract between themselves that no 
agreement with regard to future transactions be¬ 
tween them shall be binding on them unless the 
agreement is made in writing has been upheld.^® 
It must also be remembered that there is a general 
rule of evidence, of far-reaching importance, that 
evidence of an oral agreement is not admissible to 
contradict or to add to the terms of a written con¬ 
tract, as considered in the C.J.S. title Evidence §§ 
901-912, also 22 CJ. p 1098 note 96-p 1121 note 
97. * 


§ 57. -Form of Language 

No particular form of words Is essential to create an 
enforceable agreement, the intention of the parties being 
the determining factor. 

To make an enforceable agreement in writing no 
particular form of words is essential.^® The inten¬ 
tion of the parties is alone looked to, and the use of 
inapt words or bad English,or informality of ex¬ 
pression,^® will not affect the validity of the agree¬ 
ment, although it may affect its construction under 
the general rules of construction set forth infra §§. 
^4-372. Even a writing in the form, of a receipt 
may contain words showing a contract.^® Yet ev¬ 
ery writing, although signed by one or both of the 
parties, is not to be construed as an agreement,5® 
as, for example,.a mere schedule of prices for work 
and materials. A contract to repay money may 
be implied from an acknowledgment that it is* due 
and owing.52 

§ 58. -Agreement in Several Writings 

A binding agreement may be collected from various 
different writings provided there is no conflict between 
such writings in respect of the terms, parties, and the 
like. In the case of duplicate copies, it is sufficient If 
each party signs a separate copy, or both sign one copy. 

An agreement may be collected from several dif¬ 
ferent writings which, when connected, show the 
parties, subject matter, terms, and consideration,®* 


• 4ft. Ky.—Northwestern National Ins. 

Co. V. Abant, 116 S.W, 274, 182 Ky. 

' 106. 

13 C.J. p 808 note 62. 

46k Md.—Abbott V. Gatch, 18 Md. 

314, 317, 71 AmD. 6S6. 

13 C.J. p 803 note 62. 

4 a. TJ.S.—B. L Du Pont De Nemours 
& Co. V. Claibome-Eeno Co., C.C.A. 
Iowa, 64 P.2d 224, 227, 89 A.Ii.R. 
238, citing: Corpus Jails and certio¬ 
rari denied Clalbome-Reno Co. v. 
E. I. Du Pont De Nemours & Co., 
64 S.Ct 64, 290 IJ.S. 646, 78 L.Bd. 
661. 

Or.—Spencer v. Bales, 216 P. 746, 748, 
108 Or. 839, quoting: Corpus Jails. 
13 C.J. p.303 note 64. 

Specifies Btatement of agresmsiit 
Agpreement need not be specifically 
stated If wording clearly indicates 
intention, as contracts need not take 
a prescribed form.--B]dison Electric 
Illuminating Co. of Brooklyn v. 
Thacker, 128 N.B. 124, 229 N.T. 172, 
ftfflmniTig 178 N.T.S. 905, 186 App.Div. 
966, and reargument denied 129 N.B. 
928, 229 N.T. 610. 

Iketter 

Instrument in form of letter specl- 
j^ng in detail everything proposed 
by construction company to be done 
and price for It, together with unre¬ 
stricted acceptance by president of 
owner of building, constituted a con¬ 


tract—Drill Const. Co. V. Rosenthal, 
161 A. 399, 8 N.J.msc. 666. 

47. Or.—Spencer y. Bales, 216 P. 
746, 748, 108 Or. 889, clUng Corpus 
Jails. 

13 C.J. p 804 note 55. 

48. U.S.—Nelson v. Ferguson, C.C.A. 
N.J., 66 F.2d 121, certiorari denied 
Ferguson y. Nelson, 62 S.Ct 646, 
286 TT.S. 566, 76 L.Bd. 1297. 

4S. Mo.—State V. Watkins,' 87 S.W. 

2d 184, 387 Mo. 901. 

Ohio.—Klonowski y. Monczewskl, 142 
N.B. 868, 109 Ohio St 230. 

18 C.J. p 304 note 67. 

Ea Ga.—Jones y. Knight Mercantile 
Co., 179 S.B. 669, 61 Ga.App. 67. 
Mo.—State y. Watkins, 87 S.W.2d 
184, 337 Mo. 901. 

N.T.—Exchange Bakery & Restau¬ 
rant V. Rlfkln, 167 N.B. 180, 246 N. 
T. 260, reversing 216 N.T.S. 763, 
216 App.Div. 663, and reargument 
denied 167 N.B. 895, 246 N.T. 661. 
13 C.J. p 304 note 68. 

Lack of parties and promise 
Instrument, lacking parties com¬ 
petent to contract and containing no 
promise, which w^ a mere declara¬ 
tion of intention, was not a binding 
agreement—^Layne y. Bryant 291 P. 
616, 108 CalApp. 824. 

51. Iowa.—Byser y. Weissgerber, 2 
Iowa 468. ., I 


6 a. Md.—Sharp y. Bates, 62 A. 747, 
102 Md. 344. 

N.T.—Hunt v. Patten, 58 N.T.S. 1042, 
83 App.Dlv. 613. 

Va.—Lurty v. Lurty, 69 S.B. 406, lOT 
Va. 466. 

IS C.J. p 304 note 60. 

ESI U.S.—Sommer v. Nakdimen, C.C. 

A. Ark., 97 F.2d 716. 

D.C.—Herfurth, Jr,, Inc., y. U. S., 
to Use of Squire, 86 F.2d 719, 66 
App.D.C. 220. 

Ark.—^Mechanics Lumber Co. v. 
Yates American Mach. Co., 26 S.W. 
2d 80, 181 Aik. 415—First Nat 
Bank y. Glass, 195 S.W. 16, 128 
Ark. 678. 

Cal.—Qallwey v. Castelhun, 170 P. 

667, 36 Cal.App. 589. 

Ga.—J. a Colt Co. v. Hlland, 134 S. 

B. 142, 36 Ga.App. 650—Hewlett v. 
Almand, 103 S.E. 173, 25 Ga.App. 
846, citing Corpus Juris. 

N.T.—In re Kirby's Estate, 261 N.T. 
S. 71, 72, 145 Mlsc. 756, quoting 
Corpus Juris. 

Or.—Spencer v. Bales, 216 P. 746, 748, 
108 Or. 839, citing Corpus Juris. 
S.D.—^Norbeck & Nicholson Co. v. 
Nielsen, 164 N.W. 1083, 89 S.D. 
410. 

18 C.J. p 804 note 61. 

BalUUng ooutraob 
Conduct of parties, as evidenced 
by twp writings, created a binding: 
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as in the case of contracts entered into by corre¬ 
spondence, considered in § 52 supra, but the rule, 
that where a written contract is in several parts and 
all are executed at the same time it is but one con¬ 
tract, cannot be applied to separate and distinct pa¬ 
pers executed and signed by different parties and 
imposing different obligations on the parties exe¬ 
cuting theffl.®^ ’ Where a person sends to another 
two written instruments purporting to be counter¬ 
parts of a proposed contract, but which differ ma¬ 
terially, and asks him to accept and return the du¬ 
plicate, and he signs but one of the instruments and 
returns it, this is the contract between them.S5 a. 
written agreement of which -there are two copies, 
one signed by each of the parties, is binding on both 
to the same extent as if there had been only one 
copy of the agreement and both had signed it,^® 
but there is no agreement where the two copies 
differ in a material point.57 Where a contract is 
to be executed in duplicate, it becomes effective as 
soon as one of the copies is executed by both par- 
ties.58 Duplicate contracts are treated as originals, 
although the parties may have chosen to call one 
“original copy” and the other “duplicate copy.”®^ 


§ 61 

§ 59. -Agreement Partly Written and 

Partly Oral 

An agreement may be partly written and partly oral 
If the law does not require a writing. 

If a writing is not required by law, an agreement 
may be partly in writing and partly by word of 
mouth such an agre^ent is to be treated as an 
oral contract, as shown in § 9 supra. Further, a 
contract may be in writing as to one party and oral 
as to the other, as where a person makes his offer 
in writing and the other party accepts orally or 
vice versa such a contract is to be regarded as 
a written contract and the same is true where an 
instrument which purports to set forth the mutual 
obligations of a contract is signed by but one party 
and is accepted and acted on by the other. How¬ 
ever, this principle is not applicable to the draft of 
a proposed contract not signed by either of the par- 
ties.84 

§ 60. Execution in General 

Various matters connected with the formal execu¬ 
tion of contracts are considered infra §§ 61-69. 

§ 61. Date 

Date of a contract has been regarded as the designa¬ 
tion of the time and place when and where It was made. 


bulldiny contract even though 
finished plans were prepared and 
furnished later.—Stresenreuter Bros, 
y. Bowes, 2S3 lU-App. 148. 

While a written contract may be 
spelled out by reading two or more 
separate Writings together, when 
read together they must disclose the 
contract declared jon In the petition. 
Sommer v. Nakdimen, G.C.A.Ark., 
97 F.2d 715.. t 

5i. Ill.—Capitol Food Co. v. Smith, 
156 ntApp. 123. 

86 . Del.—^Balrd v. Harper, 61 A. 141, 
reversing 50 A. 826, 19 Del. 110. 

8 fc Cal.—Pratt v. Beretta, 271 P. 
. 646, 94 Cal.App. 527. 

Iowa.—^Hunt, Hill ft Betts v. Moore, 
239 N.W,1X2, 213 Iowa 1828. 
Siy.—D. Li. Walker ft Co. v. Lewis, 
101 S.W.2d 685, 687, 267 Ky. 107, 
citing Corpus Juris. 

N.T.—In re Kirby’s Estate, 261 N.T. 

S. 71, 145 Mlsc. 756. 

13 C.J. p 304 note 65. 

87. Wash.—Thayer v. Harblcan, 126 
P. 626. 70 Wash. 278. 

88 . Ill,—^Morehouse v. Terrill, 111 
IlLApp. 460. 

8 ®* Ky.—^D. L. Walker & Co. v. Lew¬ 
is. 101 S.W.2d 685. 687, 267 Ky. 107, 
citing Corpus Jnxis. 

Mich.—Crane v. Paxtland, 9 Mich! 
498, 497. 


Pa.—^In re Dawson’s Estate, 120 A. 
828, 277 Pa. 168. 

ea. Idaho.—Fullmer v. Proctor, 82 
P.2d 1108, 1106, citing Corpus Ju¬ 
ris. 

Iowa.—Sol Popofsky Co. v. Wear- 
mouth, 248 N.W. 368, 216 Iowa 114 
—re Slmplot’s Estate, 246 N.W. 
396, 216 Iowa 678—Golwltzer v. 
Hummel, 206 N.W. 254, 201 Iowa 
761. 

Mass.—^Lampasona v. Caprlottl, 4 N. 

E.2d 621, 108 A.L.R. 430. 

Minn.—McArdle v. Williams, 258 N. 

W. 818, 198 Minn. 438. 

Ohio.—Central Casualty Co. v. Flem¬ 
ing, 153 N.E. 346, 22 Ohio App. 129. 
Or.—Zoharopulos v. Hamilton, 216 P. 
184, 108 Or. 201. 

Tex.—C. A. Bryant Co. v. Hamlin In¬ 
dependent School Dlst, Com.App., 
14 S.W.2d 68, answers to certified 
questions complied with, GlvA.pp., 
18 S.W.2d 760—West Texas Utili¬ 
ties Co. v. Ellis, Clv.App., 102 S.W. 
2d 234, error granted—Jackson v. 
Hughes, 52 S.W.2d 687. reversed on 
other grounds Hughes v. Jackson,' 
81 S.W.2d 656, 126 Tex. 180. 

13 C.J. p 806 note 69. 

Merger 

Rule that all preliminary negotia¬ 
tions and agreements are merged in 
final instrument does not prevent 
contract from being partly oral— 

I Cordon v. Curtis Bros. A. D. Moodle 
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House-Moving Co., 248 P. 158, 119 Or. 
65. 

Contract Involving timber 
Contract between buyer of timber 
from lumber company and company, 
controversy having arisen, showing 
settlement by agreeing to pay con¬ 
sideration named for timber cut, etc., 
could not rest partly In writing and 
partly in parol.—Graves v. Bodcaw 
Lumber Co., 196 S.W. 800, 129 Ark. 
354. 

61. Pa.—Grove v. Hodges, 56 Pa. 
604. 

Wis.—Garrick Theater Co. v. Glmbel, 
149 N.W, 386. 168 WIs. 649. 

ea. OfcL—First Nat. Bank of Ber¬ 
wyn V. Raymer, 71 P.2d 486, 180 
OkL 629. 

Tex.—Johnson v. Tunstall, Com.App., 
26 S.W.2d 828, reversing Tunstall 
V. Johnson, Clv.App., 18 S.W.2d 240 
—^Reeves Furniture Co. v. Simms, 
CivApp,, 69 S.W.2d 262, error dis¬ 
missed—Orbeck V. Alfel, Civ.App., 
276 S.W. 947. 

13 C.J. p 306 note 72. 

esi Mont.—Stelnbrenner v. Minot 
Auto Co., 180 P. 729, 56 Aont. 27. 

13 CJ. p 306 note 78. 

e4h Ind.—^Fetherstone Fdy., etc., (?o. 
y. jCrlswell, 75 N.R 80. 86 IndApp. 
681. 

18 C.J. p 306 note 74. 
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The fact that a written contract Is undated or even mis¬ 
dated does not necessarily affect its validity. 

In cases involving contracts, the word “date” 
has been defined as the designation or indication in 
an instrument of writing of the time and place when 
and where it was made.86 A written agreement is 
valid, although undated.*® So, as between the par¬ 
ties, it is usually immaterial that the contract is 
not executed on the day of its date;®"^ and it is 
competent for the parties to agree that the contract 
shall take effect as of a date earlier than that on 
which it is executed.®® Parties may join in execu¬ 
tion, even though they do not act concurrently in 
time and place, if at some time and some place 
their wills unite in an expression of their intent.®® 

§ 62. Signature 

a. Necessity 


b. Mode of signing 

c. Procuration, adoption, ratification, or 

estoppel 

a. Necessity 

A contract may be binding under some circumstances 
notwithstanding the absence of signature, but signature 
may be necessary under the terms of the contract or 
the understanding of the parties. 

Signature is not always essential to the bindihg 
force of an agreement.'^® The object of a signature 
is to show mutuality^i or assent,but these facts 
may be shown in other ways and in the absence 
of a statute or arbitrary rule to the contrary, it need 
not be signed, provided it is accepted and acted on,74 


go. —^Biaxamond v. Ocean Shore 

Development Co., 1S8 P. 978, 980, 
22 CalJ^pp. 167, guotlng Bouvler L. 
D. 

Neb.—^Edgsj v. Skinner Packing Co., 
200 N.W. 992, 112 Neb. 762. 

6 €L Ala.—^Independent Life Ins. Co. 
V. Vann, 180 So. 620, 523, 24 Ala. 
App. 93, quoting Oorpns Juris. 
Tex.—Longley v. Caruthera, 64 Tex, 
287. 

97. Ala.— Independent Life Ins, Co. 
V. Vann, 180 So. 620, 528, 24 Ala. 
App. 98, citing Corpu# Juris. 
N.M.—Young V. Woodman, 186 P. 
86 . 18 N.M. 207. 

Or.—Sayles v. Daniels Sales Agency, 
196 P. 466, 100 Or. 87. 
aa CaL—Wright v. Prudential Ins. 

Co. of America, App., 80 P.2d 752. 
Ky.—American Credit Indemn. Co. 
V. Hecht, 126 S.W. 697, 129 S.W. 
840, 137 Ky. 261. 

ga Wia.—Richardson v. Stephenson, 
213 N.W. 678, 198 Wia 89, 62 A.!* 
R. 681. 

7 (H, U.S.—Laurent v. Anderson, C.C. 
A-Ky., 70 F.2d 819—Galveston 
Causeway Const. Co. v. Galveston, 
H. ik S. A. Ry. Co., D.C.Tex., 284 
F. 187, decree affirmed, C.C.A., 287 
P. 1021, certiorari denied 48 S.Ct. 
608, 262 U.S. 747, 67 L.Bd. 1212. 
Iowa.—Henderson v. Henderson, 114 
N.W. 178. 186 Iowa 664 
La.—Mclntlre vl Industrial Securi¬ 
ties Corporation, App., 168 So, 849. 
Ohio.—Recording' & Computing Ma¬ 
chines Co. V. Neth, 7 Ohio N.P., 
N.S., 217. 

Or.—Sammons v. Patterson, 270 P. 
499, 500,' 127 Or. 11, quoting Corpus 
Juris. 

Pa.—Wsigner v. Marcus, 136 A. 847. 
848,' 288 Pa 679, citing Ootpus Jn- 
ris—Homer y. Roland, 28 PaZdst. 
978. 

Tex.—Johnson v. Tunstall, Coin.App., 


25 S.W.2d 828, reversing Tunstall 
V. Johnson, CIv.App., 18 S.W.2d 
240—Shade v. Anderson, CIv.App., 
36 S.W.2d 1041, 1042. citing Corpus 
Juris. 

Waiver 

Provision for signature by a repre¬ 
sentative of a party, which is for the 
benefit of such party, may be waived 
by him.—Hodges v. Fosa-Hughes Co., 
28 PaDlst. 673. 

Oral agremeat enforceable 
Oral contract between parties un¬ 
derstanding that written contract 
embodying terms agreed on, should 
be executed, may be enforced, al¬ 
though one party refuses to execute 
written contract.—^Ketchum v. Con- 
neaut Lake Co., 163 A. 584, 809 Fa. 
224. 

Building contiaot 

It has been held that actual sign¬ 
ing of a building? contract by the par¬ 
ty to be charged therewith is not 
material, if the terms of the contract 
are agreed on and the builder is di¬ 
rected to proceed with the work call¬ 
ed for by the plana 
U.S.—Girard L. Ins., etc., Co. v. Coop¬ 
er, Ind.T., 16 S.Ct 879, 162 U.S. 
629, 40 LJEid. 1062. 

N.T.—Smith v. Russell, 125 N.T.S. 

962, 140 App.Div. 102. 

9 C.J. p 700 note 86 . 

71, Ala.—Paterson & Mdey Lumber 
Co. V. Carolina-PortloHd Cement 
Co.. 112 So. 245, 249, 216 Ala. 621, 
citing Oozpus Juris. 

Ga.—^Robinson v. Belcher, 140 S.H. 
412, 37 GeuApp. 412—Aspironal 

Laboratories v. Rosenblat, 129 S.B:. 
140, 142, 84 GaA.pp. 266, quot¬ 
ing Corpus Juris. 

Iowa.—^Ramsay Realty Co. v. Ram¬ 
say, 118 N.W. 468, 186 Iowa 612. 

7B. U.S.—Commercial Standard Insi 
Co. T. Garrett, aaA.Okl„ 70 •P.2d 
969. < 


Ala.— Paterson & Hdey Lumber Co. v. 
Carollna-Portland Cement Co., 112. 
So. 245, 249, 215 Ala. 621. citing 
Corpus Juris. 

Ga.—Aspironal Laboratories v. Ros¬ 
enblat. 129 S.E. 140, 142, 34 Qa. 
App. 256, quoting Corpus Juris. 
Or.—Title & Trust Co. v. Nelson, 71 
P.2d 1081. 

Pa.—Heyer v. Cunningham Piano Co., 

6 Pa.Super. 504, 42 Wkly.N.C. 14. 

73. U.S.—Commercial Standard Ins. 
Co. V. Garrett, C.C.A.Okl., 70 F.2d 
969. 

Ala.—Paterson & Bdey Lumber Co. 

V. CaroUnu-Portland Cement Co., 
112 So. 245, 249,. 216 Ala. 621, cit-, 
ing Corpus Juris. 

Ga.—Robinson v. Belcher, 140 S.B. 
412, 87 Ga.App. 412—Aspironal 
Laboratories y. Rosenblat, 129 S. 
B. 140, 142, 84 GaJVpp. 266, quot¬ 
ing Corpus Jurlsi 

Neb.—In re Mathews’ Estate, 279 N. 

W. 801—Utilities Ins. Co. v. Stuart,' 
278 N.W. 827. 

Or.-Title & Trust Co; v. Nelson, 71 
P.2d 1081, 167 Or. 586. 

18 CJ. p 306 note 79. 

74 U.S.—First Nat Bank v. Sleep¬ 
er, C.C.A.N.D., 12 F.2d 228. 

Ala.—Paterson & Bdey Lumber Co. v. 
Carollna-Portland Cement Co., 112 
So. 246, 249, 216 Ala. 621, quoting 
Corpus Jurii. 

Ark.—Magna Pipe Line Co. v. Ober, 
24 S.W.2d 879, 180 Ark. 1086— 

. Vleth V. Mushrush Lumber Co., 269 
S.W. 44, 167 Ark. 669; 

Cal.—Gelfan v. Bessolo & Gualano, 
13 P.2d 798, 126 CaLApp. 214. 

Ga.—^Robinson v, Belcher, 140 S.B.. 

412, 87 GaApp. 412. 

Idaho.— Gardiner V. Gardiner, 214 P. 

219, 86 Idaho 6'64. ' 

IlL—Central Trust Co. v. John M. 
Smyth Merchandise Co., 222 ni. 
App. 847. See Formella v. J>urand 
& Kasper Co., ?11 niApp. 414. ' 
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or is delivered and acted on.^S However, an al¬ 
leged agreement is not binding on a person who 
neither has, nor signifies, an intention to be bound 
before a written instrument is signed,"^® and, where 
the contract contemplates that it shall not be ef¬ 
fective until executed by signing, either party may 
insist on the conditionJ"^ 


It is held in numerous cases that, where an in¬ 
strument has been executed by only a portion of the 
parties between whom it purports to be made, it is 
not binding on those who have executed it^® The 
cases so holding are usually those in which the par¬ 
ties executing the instrument would have a remedy 
by way of indemnity or contribution against the 


Kan.—Fey v. Looae-Wlles Biscuit 
Co.. 75 P.2(l 810, 812, citing Corpus 
juris. 

Mo.—National Surety Co. v. Equita¬ 
ble Surety Co., App., 242 S.W. 109. 
Neb.—;In re Mathews’ Estate, 279 N. 
W. 301—Utilities Ins. Co. v. Stuart, 
278 N.W. 827. 

N.T.—Newburger v. American Sure¬ 
ty Co., 161 N.E. 166, 242 N.T. 134. 
reversing 209 N.T.S. 886, 214 App. 
DIv. 714. 

OkL—First Nat Bank v. Raymer, 71 
P.2d 486, 180 OkL 629. 

Ea.—Hostetter v. Giffen, 112 A. 160, 
268 Pa. 630—^Daln v. Loeffler, 64 Pa. 
Super. 166. 

S.C.—Gladden v. Kelstler, 140 S.E. 
161, 141 S.C. 524. 

Tenn.—Southern Motor Car Co. y. 

Talllaferro, 14 Tenn.App. 276. 

Tei.—Johnson v. Tunstall, Com.App., 
26 S.W.2d 828, reversing Tunstall 
V. Johnson, Civ.App., 18 S.W. 2d 240 
—Houston Oil Co. of Texas v. Sin¬ 
gleton, Civ.App., 44 S.W.2d 479, er¬ 
ror refused—Orbeck y. Alfel, ,Clv. 
App., 276 S.W. 947. 

Wash.—^Mlskey v. Mazey, 274 P. 698, 
700, 160 Wash. 676, citing Corpus 
juris. 

13 CJ. p 806 note 80. 

Aoo^ted or acted oa 

(1) According to some eases, a 
contract in writing may be effective 
as to a party who accepts or acts on 
It even though he does not sign it 
—Stuckrath v. Briggs & Turivas, 161 
N.E. 91, 829 Ill. 666—New York Ham¬ 
ilton Corporation v. First Illinois Co., 
267 HLApp. 126. 

(2) A party by. receiving and re¬ 
taining without objection, under cer¬ 
tain circumstances, a written con¬ 
tract signed by the other party may 
be bound by its terms even though 
he has not sigped. . 

N.T.—In re Exeter Mfg. Co., 6 N.T. 
S.2d 438, 264 App.Div. 496—Japan 
Cotton Trading Co. v. Farber, 268 
N.Y.S. 290, 288 App.Div. 364. 

N.C.—Oliver v. United States Fidelity 
& Guaranty Co., 97 S.E. 490, 176 N. 
a 698. 

Ohio.—^Elonowskl v.' Moncsewski, 142 
N.E. 868, 109 Ohio St 280. 

(8) Written offer, signed by offer¬ 
er, stating terms of contract not re¬ 
quired to be in writing si^ed by 
parties, may be accepted by offeree 
and become binding obligation with¬ 
out his' signature.—^Denson v. Kirk- ] 


Patrick Drilling Co.. 144 So. 86, 226 
Ala. 473. 

iSignlng or aoeeptanoe 

Written contract is not complete 
until signed or accepted and acted on 
by party not signing it—^Parmer 
County V. Smith, Tex.Civ.App., 47 S. 
W.2d 883. 

Building eontiaoi is valid, although 
signed by only one of the parties if 
Intended to be binding and is so act¬ 
ed on. 

Ala.—Whatley v. Reese, 89 So. 606, 
128 Ala. 600. 

Cal.—Reedy v. Smith, 42 Cal. 246. 
Me.—Guilford M. E. Parish v. Clarke, 
74 Me. 116. 

9 C.J. P 700 note 87. 

75. Cal.—Morgenstern y. Bailey, 

App., 84 P.2d 169. 

Neb.—In re Mathews’ Estate, 279 N. 
W. 801. 

Individual oapaoity 
Where one mentioned in a contract 
as a party signed contract only as an 
officer of a corporation and not as an 
Individual, but delivered the contract, 
acted thereunder, and received bene¬ 
fits therefrom, he was bound by the 
contract—Utilities Ins. Co. v. Stu¬ 
art, Neb., 278 N.W. 827. 

n, U.S.—^American Bentonite Corpo¬ 
ration V. Clark Equipment Co., D. 

C. Mlch., 48 F.2d 892, uffnned, C.C. 
A., 48 P.2d 1028—Gilbert's Patents 
V. Smith & Wesson, D.CMass., 80 
F.2d 296, affirmed, aaA., 84 F.2d 
1019—State T. M. a A, v. Plcher, 

D. C.Me., 8 F.Supp. 412. 

IlL—^W. T. Grant Co. v. Jaeger, 224 
IlLApp. 688. See Crosier v. Cro¬ 
sier, 201 RLApp. 406. 

Me.—Mississippi Steamship Co. v. 
Swift, 29 A. 1063, 86 Me. 248, 41 
Am.S.R. 646. 

Wash.-Z. System Const., Inc. v. 
Queen City Improvement Co., 29.4 
P. 1008, 160 Wash. 212. 

Agreament os to signing 
Neither party may enforce an un¬ 
signed agreement, however complete¬ 
ly it may express a mutual agree¬ 
ment, If ^ere was an agreement that 
it should dot be binding until signed 
by both. 

U.S.—^Hardwood Package Co. v. 
Courtney Co., W.Va., 258 F. 929, 
166 C.aA. 29. 

Ala.—Paterson & Edey Lumber Co. 
v. Carollna-Portland Cement Co., 
112 So. 245. 216 Ala. 621. 

Oontroot . Signed by one 
The view has been expressed that 
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usually a contract which is signed by 
only one of the two purported parties 
cannot be enforced.—^Hallard v. Kin¬ 
ney, 10 P.2d 836, 185 Kan. 823. 

Toiged Instmiuent Is a mere nul¬ 
lity and cannot ordinarily be basis of 
a legal right against putative maker 
or any one else.—Justice v. Com¬ 
monwealth, 281 S.W. 808, 218 Ky. 
617. 

Bepudlatlon of agreement 
Written instrument was not effec¬ 
tive as a contract where it was not 
duly signed by one party and was re¬ 
pudiated, without signing, by the 
other.—^Municipal Excavator Co. v. 
Walters. 220 P. 466, 97 Okl. 14. 

77. Cal.—Sparks v. Mauk, 148 P. 
926, 170 Cal. 122. 

Building oontxaot 

(1) A written building agreement 
showing on its face that it is to be 
executed by both builder and em¬ 
ployer, or at leant assented to by 
both, should be signed by them. 

Cal.—^Hartwell v. <3. Ganahl Lumber 

Co., 97 P. 901. 8 CaLApp. 738. 

Ill.—^Keating v. Nelson, 88 IlLApp. 
857. 

La.—Barrelli v. WebrU, 46 So. 620, 
121 La. 640. 

Mont.—Hogan v. Shields, 62 P. 66, 20 
Mont 438. 

9 C.J. p 699 note 85. 

(2) Where blank contracts are sent 
to one party for signature, and after 
he has signed the contract and sub¬ 
mitted a bond which la accepted both 
parties assume that the contract has 
been executed, it is immaterial that 
the other party does not give notice 
that he also has signed the contract 
—Stannard v. Reid, 108 N.Y.S. 621, 
118 App.Div. 304, affirmed 88 NJBi. 
1182, 196 N.T. 680. 

78. CaL—Anthony Macaroni Co. v. 
Nunzlato, 48 P.2d 315, 5 CaLApp.2d 
588. 

HL—See Beall y. Jones, 211 IlLApp. 
386. 

W.Va.—Ely v. Phillips, 109 S.E. 808, 
89 W.Va. 680. 

13 C.J. p 806 note 82. 

Signers entitled to benefit 
A person who did not sign could 
not claim the benefit of a contract 
where its plain terms showed that 
only signer? were entitled to suqh 
benefits.—Samuelson y. Bocfcford 
Chamber of Commerce^ 187 KJD. 481, 
306 IlL 689. 1 . ' ( , ■ 



CONTRACTS 


17 C.J.S. 


other parties named, which remedy is lost by the 
failure of such other parties to execute the in¬ 
strument.'^® The question as to whether those who 
have signed are hound is generally to be determined 
by the intention and understanding of the parties 
at the time of the execution of the instrument.®® 
The reason for holding the instrument void is that 
it was intended that all the parties should execute 
it and that each executes it on the implied condi¬ 
tion that it is to be executed by the others, and, 
therefore, that until executed by all, it is inchoate 
and incomplete and never takes effect as a valid 
contract,®! and this is especially true where the 
agreement expressly provides, or its manifest intent 
is, that it is not to be binding until signed.®® Where 
these reasons do not apply, it is usually held that 
a party who signs and delivfers an instrument is 
bound by the obligations therein assumed, although 
it is not executed by all the parties named in it®® 


Usually, however, a party may, on signing, impose 
an enforceable condition that the agreement is not 
to be binding until signed by others.®* 

It is competent for the parties to adopt it as then 
contract without signing it, provided their intention 
to do so is clear.®® 

b. Mode of Signing 

In general the place of signing and the symbol or 
words used for a signature do not affect the validity 
of the signing If the intention to sign Is present. 

As stated in Corpus Juris, it is not necessary that 
the signature of a party to a contract should appear 
at the end thereof. If his name is written by him 
in any part of the contract, or at the top, or at the 
right or the left hand, with intention to sign or for 
the purpose of authenticating the instrument, it is 
sufficient to bind him®® unless subscription is re- 


79, Mass.—Mattoon v. Barnes, 112 
Mass. 468. 

ea Del.—Willard P. Deputy & Co.‘ V. 
Haatinffs, 123 A. 88 » 2 W.W.Harr. 
345. 

VsnlfeBtatloiL of Intent not to 1 m 
bound 

When intent Is manifested that 
contract is to he executed hy others 
than signers, contract does not take 
effect, unless executed hy all intend¬ 
ed parties.—Bank of U. S, v. Chem¬ 
ical Bank & Trust Co., 246 N.T.S. 
695, 140 MiSC. 894. 

81. Mass.—^Mattoon v. Barnes, 112 
■ Mass. 463. 

Minn.—Naylor v. Stene, 104 N.W. 
685, 96 Minn. 67. ' 

ea. Del.—Willard F. Deputy & Co. 
V. Hastings, 123 A. 83, 2 W.W.Harr. 
845. 

Ga.—Peacock v. Home, 126 S.B. 818, 
821, 169 Ga. 707, citing Corpus Ju- 
liM. 

Ind.—Hess v. Lackey, 182 N.B. 257, 
268, 191 Ind. 107, citing Corpus Ju¬ 
ris. 

S.D.—Welsh V. Premack, 249 N.W. 1, 
61 S.D. 326. 

W.Va.—Herndon v. Meadows, 108 B. 
E. 404, 406, 86 W.Va 499, clUng 
Corpus JUxis. 

13 C.J. p 306 note 86 . 
aa Del.—Willard F. Deputy & Co. 
V. Hastings, 128 A. 88 , 2 W.W.Harr. 
845. 

Ga.—Peacock v. Home, 126 S.E. 818, 
169 Ga. 707. 

HL—See Rubendall v. Tarhox, 208 HI. 
App. 876. , 

Neb.—Utmtles Ins. Co. r. Stuaxt, 278 
N.W. 827. 

18 C.J. p 306 note 86 . 

OousUeBatlon for signature 
Where sufficient consideration for 
signer's agreement Is shown from In¬ 
strument Itself, signer cannot he re¬ 


leased because other persons failed to 
sign.—Winter v. KItto, 279 P. 1024, 
100 CaLApp. 802. 

ICanlfestatlon of IntentloxL 
One signing and delivering instru¬ 
ment not signed by all parties intend¬ 
ed Is hound, unless signer indicates 
to obligee Intent not to be bound un¬ 
til others sign.—^Bank of U. S. v. 
Chemical Bank & Trust Co., 246 N. 
Y.S. 695, 140 Mlsc. 394. 

84. Ky.—Shrader v. '^Porter, 276 B. 

W. 116, 210 Ky. 429. 

Okl.—Beaver, M. & B. R. Co. v. Bak¬ 
er. 81 P.2d ISO, 167 Okl. 668 . 

Tex.—^Roddy v. Citiaens' State Bank 
of Copevllle, Clv.App., 11 S.W.2d 
662—^Kugle v. Traders' State Bank 
of Cleburne, Clv.App., 252 S.W. 208. 
Express words unnecessary . 

It is not necessary that express 
words he used; the conclusion that 
the condition Is Imposed may be 
drawn from all the circumstances 
which form a part of the transaction. 
—Stockyards Nat Bank of South 
Omaha v. Bragg, 245 P. 966, 67 Utah 
60. 

Duty of obliges 

Where nonnegotlahle instrument 
signed by certain obligors, la given 
to cobbligor or some other person, to 
be delivered only on obtaining the 
signature of another person, it is 
not a completed contract until such 
signature is obtained, and obligee is 
required at his peril to ascertain 
scope of powers of agent—^McConnon 
& Co. V. Kirby, 100 So. 764, 211 Ala. 
440. 

88 b Ill.—Krabbenhoft v. (Jossau, 169 
N.B. 258, 337 HI. 396. See McBride 
v; Seney, 192 Ill.App. 18. 

Mich.—Bailey v. Goldberg, 209 N.W. 
805, 236 Mich. 29. 

Mo.—Kelley v. Briggs, App., 290 S.W. 
105, 108, citing Corpus Juris. 

412 


Nev.—U. S. Fidelity ft Guaranty Co. 

V. Reno Blectrical Works, 183 P. 
386, 48 Nev. 191. 

Or.—Sammons v. Paterson, 27.0 P. 
499, 500, 127 Or. 11, citing Corpus 
Juris. 

Pa.—Homer v. Roland, 28 Pa.DiBt. 
978. 

18 C.j. p 806 note 87. 

aa Ark.—Stlpsky v. Drotar, 56 S.W. 
2d 689, 590, 186 Ark. 802, quoting 
Corpus Juris—Gay v. Brewer, 9 S. 

W. 2d 81, 82, 177 Ark. 486, quoting 
Corpus gnrls. 

Kan.—Gould v. Stewart, 206 P. 809, 
311, 111 Kan. 41, citing Corpus Ju¬ 
ris, 

Mo.—McMlckle V. Wabash Ry. Co., 
App., 209 S.W. 611. 

Pa.—Conrad v. Shapiro, 29 Pa.Dist 
1143. 

18 C.J. p 306 note 90. 

On last of several pages 
A party who signs on the last of 
several pages of an instrument, writ¬ 
ten, typewritten, or printed, binds 
himself in respect of the provisions 
of the instrument appearing on the 
pages preceding that on which he 
signs.—Indemnity Ins. Co. of North 
America v. W. L. Macatee & Sons, 
Tex.Com.App., 101 S.W.2d 568. af¬ 
firming W. L. Macatee ft Sons v. 
Chambers, ClvApp., 69 S.W.2cl 486. 
Martteni not above signature 

(1) iSlatter appearing in a note aft¬ 
er the signature may be a part of tbs 
contract—^Alexander Hamilton In¬ 
stitute V. Hart, 192 N.W. 481, 180 
Wla 90. 

(2) Written portion below signa¬ 
tures, added after signatures had 
been made but before delivery of the 
contract may be a part of the con¬ 
tract—Junkin V. Hargrove ft Arnold, 
196 N.W. 217, 196 Iowa 1887. 

(3) But a memorandum below, the 
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quired by law.s^ Manifestly, however, the mere 
fact that one’s name appears in the body of a writ¬ 
ten document cannot, standing alone, make him a 
party to it, where he has not signed it.88 Mere 
signing of an instrument and erasing the signature 
before delivery do not constitute the execution of 
the instrument so as to be binding.89 

One may sign with initials or mark, etc.,^^* or by 

only the Christian name^i or the • sumame.^2 Jn. 
deed, almost any signature may be adopted if clear¬ 
ly intended to be taken in authentication of the in- 
strument.®^ Thus the validity of the contract is 
not affected by one’s signing it with the English 
translation of his French name.^^ Where the sig¬ 
nature is by mark, the fact that one directed by the 
party to write his name writes it erroneously will 
not vitiate the contract.^^ 

e. Frocuratioii, Adoption, Batiflcation, oi Es¬ 
toppel 

A party may be bound by an agreement where hla 
signature has been affixed pursuant to due and prior 
authorization or has been adopted or ratified, or where 
he is estopped to deny a signature. 

One may be bound by an agreement to which his 
signature is aflSxed by procuration, adoption, or rat¬ 
ification, as well as though it had been written by 
his own hand.5® Where one signs another’s name 
for him in his presence and by his direction, it is 
as much the act of the person whose name is signed 
as though he wrote the signature himself.®^ The 
obligee in a contract may not,.however, become the 
agent of the obligor for such service.®® Where the 
name of a person is aflSxed to the contract by an¬ 


other person without authority, the other party hav¬ 
ing knowledge of the lack of authority, and the sig¬ 
nature is not adopted by the person whose name is 
aflSxed, neither he nor the person affixing his signa¬ 
ture is bound.®® 

A person may be estopped to deny that his sig¬ 
nature is genuine.^ 

Any defect in the method of executing a written 
instrument evidencing a contract may, in general, 
be cured by ratification, as considered infra § 69. 

§ 63. Seal • 

Notwithstanding an oral agreement as to the terms, 
there Is no binding contract where the law requires a 
contract under seal. 

A contract under seal is a contract to which the 
seal of the party or parties executing it is affixed, 
supra § 10, and which derives its validity from its 
form alone and not from the fact of agreement, su¬ 
pra § 36, or from consideration, infra § 72. A con¬ 
tract under seal is necessary at common law where 
the promise is without consideration, and in many 
jurisdictions conveyances of land and certain other 
contracts are required by statute to be under seal. 
Contracts under seal are considered in various as¬ 
pects under various titles- in this work, as, for ex¬ 
ample, the C.J.S. titles Bonds § 16; Deeds § 34, also 
18 C.J. p 191 note 50-p 193 note 70; Mortgages § 
120, also 41 C.J. p 419 notes 39-47; Release § 7, 
also 53 C.J. p 1198 note 42-p 1199 note SO; Seals §§ 
1-8, also 56 C.J. p 890 note 1-p 898 note 97; and 
Vendor and Purchaser § 40, also 66 C.J. p 545 notes 
89, 90. 


signatures, which was signed by only 
one party, has been regarded as sur¬ 
plusage.—Mazziottl V. Di Martino, 
180 A. 844, 108 Conn. 491. 

(4) Where Inhere was no reference 
in that part of contract form print¬ 
ed above defendant's signature to 
printing In small type in parallelo¬ 
gram to left of defendant’s signature 
or to reverse side of form, referred 
to by sentence in parallelogram, nei¬ 
ther printing in parallelogram nor re¬ 
verse side of form could properly be 
considered part of defendant’s con¬ 
tract.—Sltterley V. Gray Co., 272 N. 
W’. 387, 199 Minn. 476. 

87. Ark.—Stipsky v. Drotar, dG S.W. 
2d 589, 690, 186 Ark. 802, quoting 
Coipns Juris—Gay v. Brewer, 9 S. 
W.2d 81, 82, 177 Ark. 486, quoting. 
Corpus Juris. 

Cal.—^Eldridge v. Mowry, 140 P. 978, 
24 CalApp. 183. 

SR DL-Thomas v. Caldwell, 60 UL 
188. 

La.—Lombard v. GuilUet, 11 Mart. 
468. 


89, La.—Friedman’s Estate v. Ar- 
mond, App., 168 So. 782. 

90l Mass.—Finnegan v. Luoy, 82 N. 

E. 666. 167 Mass. 439. 

IS C.J. p 806 note 98. 

81. Mass.—Walker v. Walker, 56 N. 

E. 601, 175 Mass. 849. 

13 aj. p 807 note 94. 

92. Wls.—Hodges V. Nalty, 89 N.W. 
636, 113 Wls. 667. 

93. Cal.—Middleton v. PLndla, 26 
CaL 76. 

9 C.J. p 700 note 86[b]—18 C.J. p 807 
note 96. 

Typewxttteii. signature 

(1) Typewritten signature may be 
sufficient.—^Edward Thompson Co. v. 
Foy, 76 So. 686, 115 Miss. 848. 

(2) It must appear, however, that 
the typewriting of a name was in¬ 
tended as a signature. 

TJ.S.—Rocky Brook MlUs Co. v. U. S., 
70 CtCL 646, certiorari denied 62 
S.Ct 6, 284 U.S. 617, 76 L.Bd. 526. 
Cal.—Little v. Union Oil Co. of Cali¬ 
fornia, 288 P. 1066, 78 CalApp. 612. 
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94. Me.—Augur v. Couture, 68 Me. 
427. 

95. W.Va.—Bachlnsky v. Federal 
Coal & Coke Co., 90 S.B. 227, 78 W. 
Va. 721. 

9a Ala.—Cassels* Mill v. Strater 
Bros. Grain Co., 51 So. 969, 166 Ala. 
274. 

Wash.—Landers v. Foster, 76 P. 274, 
34 Wash. 674. 

Wis.—Cooper v. Schwartz, 40 Wis. 64. 
18 C.J. p 307 note 8. 

Typewritten signature made by an¬ 
other is sufficient If authorized by 
party.—^Edward Thompson Co. v. Foy, 
7,6 So. 686, 115 Miss. 848. 

97. Ala.—^Hamilton v. Adams, 108 
So. 1, 214 Ala. 440. 

18 aJ. p 807 note 4. 

9a Ala.—^Hamilton v. Adams, supra. 
9a IlL—Wheeler, etc., 2dfg. Co. v. 
Barrett, 70 IlLApp. 222, affirmed 60 
N.E. 825, 172 UL 610. 

1 . Tenn.—Boone v. Citizens’ Bank ft 
Trust Co., 290 S.W. 39, ,164 Tenn. 
241, 60 A.L.R. 1869. . 
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Even though the terms of a contract have been 
orally agreed upon, there is no binding contract 
where the law requires the contract to be under 
seal.2 

§ 64. Delivery and Acceptance 

Delivery le usually an essential element of the execu¬ 
tion of a contract In writing, and delivery requires an 
acceptance. Delivery need not be evidenced In any par¬ 
ticular manner, the question being one of intent. 

Of the execution of a contract in writing delivery 
is ordinarily an essential element and a delivery 
■ on condition is not a complete delivery until the 
condition is fulfilled;^ but, where a party has re¬ 


ceived the entire consideration for a contract, it 
becomes obligatory on him through his signing it, 
although there is no formal delivery to the other 
party and a delivery is not necessary, when the 
parties have entered into mutual engagements with 
the understanding that they are to be immediately 
effective and have caused such engagements to be 
reduced to writing and witnessed as evidence there¬ 
of.® So, a writing not delivered may be evidence 
of the actual terms of an agreement between the 
parties.^ 

Sufficiency of delivery. It is not necessary that 
a delivery be evidenced in any particular or 
prescribed manner,® and it may be either actual or 


2. Ind.—^Avery v. Citizens' Loan & 
Trust Co., 180 N.E. 23, 94 Ind.App. 
161. 

a Arlz.—Brown v. First Nat. Bank, 
86 P.2d 174, 44 Ariz. 189. 

Axk.—Democrat Printing & Litho¬ 
graphing Co. V. Parker. 96 S.W.2d 
16, 192 Ark. 989. 

Del.—^Pappas v. Venetsanos, 167 A. 
842, 19 Del.Ch. 847, affirmed Venet¬ 
sanos V. Pappas, 171 A. 925, 20 Del 
Ch. 468. 

Ga.—^Peacock v. Home, 126 S.B. 813, 
821, 159 Ga. 707, citing Corpus ju¬ 
ris. 

Ill—See Crosier v. Crosier, 201 Ill. 
App. 406. 

Iowa.—Herron v. Brinton, 176 N.W. 
881, 188 Iowa 60. 

Ky.—^Murrell v. American Ry. Ex¬ 
press Co., 269 S.W. 293, 746, 207 
Ky. 822. 

Minn.—^Mlnar Rodelius Co. v. Lysen, 
277 N.W. 628—Wm. Llndeke Land 
Co. V. Kalman, 262 N.W. 660, 190 
Minn. 601, 93 A.L.R 1898. 

Mo.—Meredith v. Brock, 17 S.W,2d 
346, 851, 822 Mo. 869, quoting Oor- 
pu. Jnzls. 

N.T.—Ross V. Ross. 268 N.Y.S. 871, 
238 App.Dlv. 626, reversing 243 N. 
T.S. 418, 137 Misc. 796, and af¬ 
firmed Hutchison V. Ross, 268 N.T. 
S.' 889, 288 App.Dlv. 616, affirmed 
187 N.E 66. 282 N.T. 381, 89 A.L.R. 
' 1007, reargument denied 188 N.E. 

102, 2^2 N.T. 643, 89 A.L.R. 1032— 
Schwartzrelch v. Bauman-Basch, 
Inc., 172 N.T.S. 888, 106 Misc. 214, 
affirmed 176 N.T.S. 921, 188 App. 
Div. 960—Thomas Nelson & Sons 
Pub. Co. V. Bonner, 200 N.T.S. 841. 
N.C.—Union Central Life Ins. Co. v. 

Cordon, 182 S.E 496, 208 N.C. 728. 
Tex—Guaranty Bank ft Trust Co. v. 
Hamacher, Civ.App., 112 S.W.2d 
848—Unique Illustrating Co. v. 
Withers. CivApp., 83 S.W.2d 1074 
—Schmidt V.' Baar, Civ.App., 283 S. 
. 'W.2d 1116—Morris v. Logan, Civ. 
App., 278 B.W. 1019. 

Wash.—Z. System Const Inc. v. 
Queen City Improvunent Co., 294 
P..1008, ISO Wash. 212. 

II C.J. p 807 note 7. 


Xrnoondltioaal delivery, actual or 
constructive, is essential element of 
every written contract unless parties 
mutually agree that engagements are 
to be Immediately effective.—^Fidelity 
Mut Life Ins. Co. v. Hembree, 41 8 . 
W.2d 649, 240 Ky. 97. 

Intention as to effeotlTeneH 
Delivery ordinarily, but not always, 
constitutes an expression of intention 
for contract to become effective.— 
Sawyer v. Mutual Life Ins. Co. of 
New York, 207 N.W. 307, 166 Minn. 
207. 

Incomplete instrument 
Delivery of incomplete instrument 
is not effective.—^Nelson v. Da'i'en- 
port, 281 P. 687, 86 Mont t 
Agreement as to dalivozy 
Parties may agree that an agree¬ 
ment otherwise completely executed, 
shall not be delivered as a contract 
until the happening of a certain 
event.—Kinney v. Schlussel, 239 P. 
818, 116 Or. 378. 

Withholding dslivezy pmiaing slguL 
tore 

As delivery is essential, to render 
written instrument a binding obliga^ 
tlon, one signing for purpose of be¬ 
coming obligated may withhold deliv¬ 
ery, and thereby prevent instrument 
flrom becoming binding obligation un¬ 
til another signs as joint obligor.— 
W. T. Rawleigh Co. v. Royal,. 119 S. 
E. 839, SO GaApp. 706. 

Copy or dnpUoats 
The fact that a copy or duplicate 
of a mutual agreement has not been 
delivered to each party does no]t nec¬ 
essarily prevent the agreement from 
becoming effective.—^Templeman v. 
Closs, TexClv.App., 212 S.W. 187. 

4. U.S.—National Bank of Kentucky 
V. Louisville Trust Co., C.C.A.Ky., 
67 F.2d 97, reversing, D.C., Louis¬ 
ville Trust Oo. V,'National Bank of 
Kentucky, 8 F.Supp. 909, and cer¬ 
tiorari denied 54 S.Ct 440, 291 U. 
S. 665, 78 L.Ed. 1056. 

Mass.—^Diebold Safe ft Lock Co. v. 

Morse, 116 NJS. 481, 226 Mass. 842. 
Minn.—Mlnar Rodelius Co. v. Lysen, 
277 N.W. 522. 
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Mo.—Meredith v. Brock, 17 S.W.2d 
345, 351, 822 Mo. 869, quoting Cor¬ 
pus Juris. 

N.T.—First Nat Bonk ft Trust Co. 
of Elmira v. Conzo, 7 N.T.S.2d 334, 
169 Misc. 268. 

Tex—Camp v. Screen Broadcasts, 
Civ.App., 118 S.W.2d 898—Guaran¬ 
ty Bank ft Trust Co. v. Hamacher, 
ClvA.pp., 112 S.W.2d 343—^Unique 
Blustratlng Co. v. Withers, Civ. 
App., 33 S.W.2d 1074—American 
Slicing Machine Co, v. Vincent, Civ. 
App., 279 S.W. 817—Morris v. Lo¬ 
gan, Civ.App., 273 S.W. 1019. 
Utah.—Parker v. Weber County Irr. 

Dist, 286 P. 1106, 66 Utah 364. 

13 C.J. p 307 note 8 .' 

Dlicreition of paztits 
It is competent for the parties to. 
attach 1 ;o manual act of passing the 
Instrument any conditions upon 
which they may agree.—^Herron v. 
Brinton, 176 N.W. 831, 188 Iowa 60. 
PresnnqTtlou 

If it appears from an instrument 
that some act is still to he perform¬ 
ed to make it a binding contract, 
effective to accomplish the purpose 
Intended, its diellvery will be presum¬ 
ed conditional on the performance 
of such act, and the Instrument will 
not be a valid and binding agreement 
until such act has been performed. 
—Savage Realty Co. v. Lust, 196 N. 
T.S. 296, 208 App.Dlv. 66 . 

Xutlze oontZBot, delivered on con¬ 
dition not complied with, falls, re¬ 
gardless of its terms.—^In re Slm- 
plot's Estate, 246 N.W. 896, 215 Iowa 
678. 

5. Colo.—Feamley v. Feamley, 98 P. 
819, 44 Colo. 417. 

ft Tex—Weaver v, Simmon, 88 S.W. 
1140 15 TexClv.Api>. 164. 

7. Pa—Mlldren v, Pennsylvania 
Steel Co., 90 Fa. 317. 

ft Mo.—Meredith v. Brock, 17 S.W. 
2d 846. 861, 828 Mo. 869, quoting 
Corpus Julu. 

N.T.—Sarasohn v. Kamalky, 86 N. 
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constructive,® or informal and inartificial,the 
question being one of intent^i It would seem that 
whatever will be a sufficient delivery of a deed for 
the conveyance of land will be a sufficient delivery 
of any executory contract for the benefit of the 
party to whom delivery is to be made.i® The deliv¬ 
ery is complete when the contract, being ready for 
delivery, is handed to the promisee with the inten¬ 
tion at the time of passing the present title.i® The 
delivery of a certified copy, the original remaining 


in the possession of the scrivener, may be stiffi- 
cienLi* 

After the delivery is complete, an attempt by the 
parties to regain possession of the instrument is 
immaterial.!® 

Delivery by mail. A deposit of a contract in the 
post office, addressed to the party to whom it is to 
be delivered, is a final delivery.!® 

Contract for benefit of third person. To entitle 


E. 20, 193 N.T. 203, reversing 105 

N.T.S. 63, 120 App.Div. 110. 

13 C.J. p 308 note 12, ' 

Dellvozy defloed 

(1) “The final absolute transfer to 
the grantee or promisee of a com¬ 
plete legal instrument sealed or sign¬ 
ed by the grantor, covenantor, or ob¬ 
ligor.” 

Mont—-Nelson v, Davenport, 281 P. 

537, 539, 88 Mont 1 . 

N.J.—Black V. Shreve, IS N.J.Ea. 

465. 

(2) "Delivery of a written contract 
is any act whereby the party deliv¬ 
ering it rellnQulshes his power over 
the writing, whether by passing it 
dlreptly to the other party, or to 
any third person, or otherwise, with 
the expressed or Implied Intent that 
it shall operate as a contract; the 
other party. In fact or in presump¬ 
tion of law, consenting thereto."— 
Meredith v. Brock, 17 S.W.Sd 346, 
361, 822 Mo. 869, duoting Bishop 
Comm. Law of Contracts, 2d ed., S 
350. 

Building contract 

(1) Delivery may be to a third per¬ 
son, such as the architect for the 
benefit of both parties.—Coey v. Leh¬ 
man. 79 m. 173. 

( 2 ) Where the contract is written 
and signed on behalf of both parties 
in , an attorney’s ofllce, and after be¬ 
ing thus completed is left with him 
for the purpose of having a duplicate 
made and sent to one of the par¬ 
ties, there is a sufficient delivery.— 
Blanchard v. Blackstone, 102 Mass. 
343. 

Betention of possession os conts<a 

As a general rule there is no de¬ 
livery where the Instrument Involved 
remains in the possession, or under 
the control, of a party who has ex¬ 
ecuted it In other respecta—Schmidt 
V. Baar, Tex.Civ.App., 283 S.W. 1116. 

Ballvexy not shown 

Where Instrument was prepared by 
vendee or promisee to be signed by 
three parties, with request that two 
of thehn sign and then transmit it 
to third party to be signed by him 
and returned, ahd where third par¬ 
ity declined to sign but directed Its 
return unsigned, there was no deliv¬ 
ery so as to pass title to property 


intended to be conveyed.—Peacock 
v. Home, 126 S.E, 813, 169 Ga. 707. 

S. Ind.—^Hockett v, Jones, 70 Ind. 
227. 

Mo.—Meredith v. Brock, 17 S.W.2d 

345, 351, 322 Mo. 869. quoting Oox- 
pns Juls. 

Effect nf actual delivery 
While actual delivery is not al¬ 
ways essential. It Is ordinarily con¬ 
clusive evidence that the written 
agreement has gone into effect as 
a contract.—^Noyes v. City of Fergus 
Falls, 237 N.W. 189, 190, 183 Minn. 
496, citing Corpus Juris. 

10. N.T.—Schwartzrelch v. Baunaan- 
Basch, Inc., 172 N.T.S. 683, 106 
Mlsc. 214, affirmed 176 N.T.S. 921, 
188 App.Dlv. 960. 

11. HL—^Megginson v. Megglnson, 

. 10 N.E.2d 816, 821, 367 Ill. 168, 

citing Corpus Juris. 

Kyj—^Fidelity Mut Life Ins. Co. v, 
Hembree, 41 S.W.2d 649, 240 Ey. 
97, 

Minn.—^Minar Hodellus Co. v. Lysen, 
277 N.W. 628. 

Mo.—Meredith v. Brock, 17 S.W.2d 

346, 861, 322 Mo. 869, quoting Cor¬ 
pus Juris. 

N.T.—Irving Trust Co. v. Leff, 171 
N.EL 669, 263 N.T. 869, reversing 
237 N.T.S. 677, 227 App.Div. 283— 
Schwartzrelch v. Bauman-Basch, 
Inc., 172 N.T.S. 888, 106 Mlsc. 214, 
affirmed 176 N.T.S. 921, 188 App. 
DIv. 960. 

Tex.—Morris v. Logan, Clv.App., 273 
S.W. 1019. 

13 dlJ. p 308 note 14. 

Question of mutual Intent 
Arlz.—^Brown v. First Nat Bank, 36 
P.2d 174, 44 Arlz. 189. 

Tex.—James v. Tubbs, ClvJ^p., 53 
S.W,2d 106. 

Kanual or physical'transfer 

(1) While neither the mere trans¬ 
fer of the physical possession by one 
party to the other nor the mere fail¬ 
ure to make such transfer is conclu¬ 
sive as to the contract becoming ef¬ 
fective, either such transfer or fail¬ 
ure to transfer is probative of the 
Intent of . the parties.—Gund v. Rou- 
Uer, 188 N.W. 186, 108 Neb. 689, re¬ 
versed on other grounds 190 N.W. 
220, 108 Neb. 689. 

(2) Mere manual or physical dellv- 
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ery is not a delivery contemplated by 
law. unless accompanied by Intention 
to make a delivery so contemplated 
or to make the instrument an en¬ 
forceable obligation, 

Ga.—Peacock v. Home, 126 S.H. 813, 
159 Ga. 707—Bray v. Comer Mer¬ 
cantile Co., 124 S.B. 817, 32 Ga. 
App. 746. 

Idaho.—^Rupert NaL Bank of Rupert 
V. Insurance Co. of North Ameri¬ 
ca of Philadelphia, 234 P. 466, 40 
Idaho 630. 

Iowa—Herron v. Brinton, 176 N.W. 
831, 188 Iowa 60. 

13 C.J. p 808 note 14 [a]. 

(3) A party may waive a pasnnent 
which was a condition precedent to 
delivery, and the contract may be¬ 
come operative notwithstanding lack 
of manual delivery.—Jarrett v. Nor¬ 
ton, 226 F. 868 , 66 CalApp. 281. 
Fraud or theft 

Delivery of instrument cannot be 
secured by fraud or purloining there¬ 
of, but the manner of resecuring 
physical possession of instrument by 
party to whom good delivery there¬ 
of has previously been made does not 
affect its validity, although fraud 
was used in obtaining access to place 
of Its deposit—Pappas v. Venetsa- 
noB, 167 A. 842, 19 Del.Ch. 347, affirm¬ 
ed Yenetsanos v. Pappas, 171 A. 925, 
20 Del.Ch. 458. 

12 . Ga.—Peacock v. Horae, 126 S. 

il. 818, 159 Ga. 707. 

Ind.—^Hockett v. Jones, 70 Ind. 227. 
Mo.—Meredith v. Brock, 17 S.W.2d 
346, 351, 322 Mo. 869. 

1 & Ga.-Peacock v. Horne, 126 S. 

EL 813, 169 Ga. 707. 

Ill.—Haven v. Chicago Sash, etc., 
Co., 96 IlLApp. 92, affirmed 68 N. 
m 168, 196 Ill. 474. 

Mo,—Meredith v. Brock, 17 S.W.2d 
346, 361, 322 Mo. 869, quoting Ooz- 
. pus juris, 

14 N.T.—Sarasohn v. SAmalky, 86 
N.E. 20, 193 N.T. 203, reversing 
105 N.T.S. 63, 120 App.Div. 110. 

16. N.T.—Day v. Dow, 61 N.T.S. 793, 
46 App.Dlv. 148. 

16. Vt—Hartford Steam-Boiler Ih- 
spection, etc., Co. V. Lasher Stock¬ 
ing Co., 29 A. 629, .66 Vt 439, 44 
Am.S.R. 869. 

13 C.J. p 308 note 20, 
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one 'to sue on a contract made with another for his 
benefit, it is not necessary that the contract shall 
have been delivered to him; it is sufficient if it has 
been delivered to the person with whom it was 
made.^'^ 

Waiver. Failure to deliver a copy of the contract 
at the time stipulated may be waived by failure to 
object.^* 

Acceptance. A delivery requires an acceptance 
with an intent to assume both the benefits and the 
burdens thereof,but, according to some cases, 
written acceptance is not necessary.®® 

§ 65. LfCaving Blanks in Writing 

A writing Is inconnplete as an agreement If blanks as 
to material matters are left In It, unless the omission may 
be supplied from other parts of such writing or the 
blanks are subsequently and lawfully filled. Blanks may 
be rejected as surplusage if the parties so Intend. 

A writing is incomplete as an agreement where 


blanks as to essential matters are left in it,®i un¬ 
less they can be supplied from other parts of the 
writing itself,®® or unless and until such blanks 
are lawfully filled.®® The fact, however, that a 
contract contains blanks when signed does not nec¬ 
essarily invalidate it,®* and, subject to an exception 
as to sealed instruments, recognized in some juris¬ 
dictions,®® one signing a paper and leaving blanks 
in it is ordinarily presumed to give authority to the 
holder to fill the blanks in accordance with the gen¬ 
eral character of the instrument,®® and parol au¬ 
thority is sufficient to authorize the filling of blanks 
in writings not under seal, in the absence of a con¬ 
travening statute.®'^ The person authorized to fill 
blanks must act in accordance with the authority 
conferred,®® but, even though such authority may 
have been exceeded, the instrument may be bind¬ 
ing as completed, in favor of a third person who 
has justifiably and in good faith changed his po-' 
sition in reliance thereon.®® Questions as to im- 


17. Kan.—^Norman v. Rullman, 145 
P. 818, 98 Kan. 791. 

Compare Levlton Lumber Co. v. 
Levy, 196 Ill.App. 248— Rothbaum 
V. Levy. 196 IlLApp. 246. 

IS C.J. p 308 note 21. 

la N.Y.—Morton v. Witte, 181 N. 

Y.S, 777, 147 App.Dlv. 94, 
la La.—Foster v. Morrison, App., 
145 So. 13. 

Mo.—Meredith v. Brock, 17 S.W.2d 
345, 361, 322 Mo. 869, guotlng Cor¬ 
pus Xnxls. 

-New York L. Ins. Co. v. Man¬ 
ning, 124 N.Y.S. 776, 142 N.Y.S. 
1132, 166 App.Div. 818, affirmed 
107 N.a 1082, 213 N.Y. 665. 
Complete acceptance 
A person who accepts under an In- 
strument must adopt the whole of 
It, conforming with all Its provi¬ 
sions and renouncing every right In¬ 
consistent with them.—State ex rel. 
Ben Hur Life Ass’n v. Shaln, 119 S. 
W.2d 286, quashing certiorari Helm 
V. Ben Hur Life Ass'n, Mo., 107 S.W. 
2d 844. 

2 a La.—Saunders v. Bolden, 98 So. 
867, 165 La. 186. 

21. Cal.—Patterson v. Clifford P. 
Reid. Inc., 28 P.2d 36. 87, 182 CaL 
App. 464, quoting Corpus Juris. 

N.Y.—Hall • V. First Nat Bank of 
Kenmore, 234 N.Y.S. 482, 226 App, 
Div. 190, afflnned 171 N.B. 779, 263 
N.Y. 564. 

Pa.—McAllister v. Miller, 26 PaDlst 
246. 

18 C.J. p 308 note 26. 

22. Mich*.—Sloman v. Cutler, 242 N. 
■ W. 736, 737, 263 Mich. 872, citing 

Corpus Juris.' 

Mias.—Lore v. Smith. 183 So. 214, 
216, 161 Miss. 679, quoting Corpus 
Juris. 


Mo.—Huttlg V. Brennan, 41 S.W.2d 
1064, 1062, 328 Mo. 471, quoting 
Corpus Juris. 

Pa.—Miller v. Stahl, 28 Pa.DiBt. 811, 
813, quoting Corpus'Juris. 

13 C.J. p 308 note 27. 

23. Miss.—Lore v. Smith, 133 So. 
214, 161 Mlsa 679. 

24. La.—McTee & Co. v. Brown Fu¬ 
neral Home, App., 183 So. 668. 

25. Parol sad Implied authority 
Authority cannot be given by pa¬ 
rol to fill In, after execution and de¬ 
livery, blanks which make material 
additions or alterations In nonnego- 
tlable sealed Instrument and such 
authority cannot be Implied from 
the mere execution and delivery of 
the instrument—Anderson’s Adm’x 
V. Le Sueur, 163 S.B. 799, 164 Va. 
317. 

26. U.S.—^American Can Co. v. Gar¬ 
nett, C.C.A.Waah.. 279 F. 722, cer¬ 
tiorari denied American Can Co. v. 
Funkhouser, 48 S.Ct 12, 260 U.S. 
722, 67 L.Ed. 481. 

Cal.—^Rancho San Carlos v. Bank of 
Italy Nat Trust & Savings Ass’n, 
11 P.2d 424, 123 Cal.App. 291—Cas- 
setta T. Balma, 288 P. 830, 106 CaL 
App. 196. 

Ga.—^Kiker v. Broadwell, 118 S.B, 
769, 30 GaApp. 460—^Thompson v. 
Bank of Chatswortb, 118 S.B. 470, 
30 Ga.App. 443. 

Ind.—Gary-Hobart Savings & Loan 
Ass’n v. Strong, 192 N.E. 772, 99 
Ind.App. 422, citing Corpus Juris, 
and denying rehearing 190 N.B. 
873, 99 Ind.App. 422. 

Kan.—Minneapolls-Mollne Power Im¬ 
plement Co. V. Beck, 80 P.2d 1085, 
1088, 189 Kan. 246, citing Corpus 
Juris. 

Miss.—Universal Credit Co. v. Thom¬ 
as. 154 So. 272, 170 Miss. 2L 
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Mo.—J. W. Jenkins Sons Music Co. 
V. Johnson, 162 S.W. 308, 176 Mo. 
App. 855—^New England L. & T. 
Co. V. Brown, 59 Mo.App. 461. 
Neb.—Montgomery v. Dresher, 134 
N.W. 261, 90 Neb. 632, 38 L.R.A.,N. 
S., 423. 

N.J.—Koehler v. Cades, 142 A. 767, 6 
NJ.Mlsc. 796. 

Wash.-Lloyd v. American Can Co„ 
222 P. 876. 128 Wash. 298. 

Wis.—Norman F. Thiex, Inc. v. Gen¬ 
eral Motnrs Acceptance Corpora¬ 
tion, 269 N.W. 866 , 218 Wls. 14. 
Pest of eKlstence of authority 
One of tests of,existence of Im¬ 
plied authority to fill In blanks in 
instrument is whether completed in¬ 
strument correctly states agreeznent 
between parties.—^Bruegge v. State 
Bank of Wellston, Mo., 74 S.W.2d 
836. 

ar. Cal.—Thomas v. Fursman, 178 
P. 870, 89 CaLApp. 278. 

aa Ill.—Fisk Tire Co. v. Burmeiater, 

’ 252 I11A.PP. 645. See Purple v, 
Rothschild & Co., 207 IlLApp. 303. 
Neb.—Rellley Bros. v. Thompson, 268 
N.W. 642, 127 Neb. 683. 

Amount 

Where Instrument is executed In 
blank with agreement as to amount 
of money involved, holder has no 
authority to fill In amount in excess 
of that stipulated.—C. I. T. Corpora¬ 
tion V. Glennan, Cal.App., 31 PAd 
480. 

89. U.S.—American Can Co. v. Gari 
nett, C.C.A.Wash., 279 F. 722, cer¬ 
tiorari denied American Can Co. 
V. Funkhouser, 48 S.Ct. 12, 260 
U.S. 722. 67 L.Ed. 481. 

N.D.—J. R. Watkins Co. v. Keeney, 
201 N.W. 888 , 62 NJJ. 2S0, 87 A. 
LJR. 1889. 
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plied authority to fill blanks commonly arise in de¬ 
termining the existence and effect of alterations of 
instruments and are considered in that connection 
in the title Alteration of Instruments §§ 63-66. 

Blanks in instruments may be rejected as surplus¬ 
age if the parties so intended,30 and the intent 
must be gathered as an inference of fact from the 
whole setting of the transaction.®^ 

§ 66. Attestation 

statutory requirements as to attestation or authenti¬ 
cation are controlling, and, in some Jurisdictions at 
least, the writing must show a compliance with such re¬ 
quirements. 

By statute the signatures of subscribing witnesses 
may be required to be. contemporaneous with the 
execution of the instrument, and with the knowl¬ 
edge and consent of the party executing it3 2 In 
certain civil law jurisdictions an instrument, to be 
an authentic act, must show on its face that the 
statutory requirements as to execution, including 
signing in the presence of witnesses, have been 
complied with.®® 

It has been held that an ofiicer of a corporation 
who is not a stockholder, and is not otherwise ben¬ 
eficially or pecuniarily interested, in such corpora¬ 
tion is not disqualified to witness «in instrument to 
which the corporation is a party.® ^ 

§ 67. Filing or Recording 

Thera must be due compliance with statutory require- 
ments as to filing or recording contracts, but. In the case 
of building contracts, the' builder may, under certain cir¬ 
cumstances, maintain an action to recover for the reason¬ 
able value of labor and materials furnished, even though 
such requirements have not been complied with. 


There should, of course, be due compliance with 
statutory requirements for filing or recording of 
contracts, such as building contracts,®® including, 
under some circumstances, the plans and specifica¬ 
tions ;3S otherwise, under some statutes, the con¬ 
tract is void, and no recovery can be had thereon by 
either party.®*^ The builder may, however, have an 
action in assumpsit for the reasonable value of labor 
and materials furnished,®® in which case the con¬ 
tract, although unrecorded, may be admitted in ev¬ 
idence, not as the basis of his recovery, but as the 
measure and test of his right to recover;®® and he 
cannot recover without showing a substantial com¬ 
pliance with the terms of the contract."*® 

§ 68. Revenue Stamps 

a. In general 

b. Time of aflixing 

c. Omission or lack of cancellation 

a. In General 

The necessity for, and the sufficiency of, affixing rev¬ 
enue stamps to a written contract depend on the exist¬ 
ence of a statute requiring stamps, the terms of the ap¬ 
plicable statute, and the nature of the writing or trans¬ 
action. 

In the absence of a statute no stamp is required 
in order to render a written contract complete and 
valid.* ^ Sometimes, however, the revenue laws re¬ 
quire written agreements or agreements of a par¬ 
ticular kind to be stamped, and omission of the 
stamp in such a case may render an agreement in¬ 
valid, as shown infra this section, and in the C. 
J.S. title Internal Revenue §§ 93, 95, also 33 C.J. p 
320 notes 96-5. A provision requiring the stamp¬ 
ing of documents does not invalidate oral contracts 


Wis.—Nommn F. TWex, Inc. v. Gen- 
erar Motors Acceptance Corpora¬ 
tion, 2S9 N.W. 865, 218 WiB, 14. 
aOL N.T.—N. B. D. Holding Co., Inc. 
V. McKinley, 167 N.H. 923, 246 N, 
T. 40—Hall V. First Nat Bank of 
Kenmore, 234 N.Y.S. 432, 226 App. 
Dlv. 190, affirmed 171 N.B. 779, 263 
N.T. 654. 

m. N.T.—Hall V. First Nat Bank of 
Kenmore, supra. 

aa. Mo.—Carson v. "Woods, 177 S.W. 
623. 

S3. La—Demasl v. "Whitney Trust & 
Savings Bank, App., 176 So. 708. 

In Porto Bloo 

A notary’s certificate that he ‘was 
present and saw the signatures af- 
flxed to a private document Is not 
sufficient as against third persona 
the making of such certificate not 
being part of his duties.—Valdes v. 
Del Valla 1 Porto Rico 26. 

31i Qa—Farmers’ Warehouse Co. v. j 

17CJ.S.-37 


First Nat Bank, 109 S.B. 900, 162 
Oa. 262. 

35. Cal.—^Mannlx v. R. L. Radke Co., 
136 P. 62, 166 CaL 383. 

9 C.J. p 700 notes 92, 94. 

36. Cal.—Pierce v. Birkholm, 47 P. 
681, 116 Cal. 657.* 

N.J.—^Keupler v. Bisele, 83 A. 999, 79 
• N.J.Eq. 480, affirmed 88 A. 999, 79 
N.J.Ea. 661. 

9 C.J. p 700 notes 98, 94. 

Beoozdlag not reanlred 
In the absence of a statutory pro¬ 
vision requiring recordation of plans 
and specifications, recordation Is not 
required where they are- not parts of 
the contract even though referred to 
In 'the contract—Cook v. Ruston Oil 
MUls & Fertilizer Co., 127 So. 347, 
170 La 10. 

37. CaL—Mannix v. it L, Radke Co.; 
136 P. 62, 166 C41. 833. 

9 C.J. p 700 notes 94, 96. 

■Codifieatloji 

(1) Even though the original con¬ 
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tract was recorded, the failure to 
record a subsequent written modifi¬ 
cation thereof rendered the contract 
void as between the parties.—Condon 
V. Donohue, 118 P. 113, 160 Cal. 749. 

(2) It has been held, however, that 
the fact that no detailed statement 
showing change in original plans was 
filed did not necessarily defeat the 
right to recover.—^Zwerdling v. Con-, 
gregatlon Adas Le Israel, 92 N.Y.S. 
360, 46 Mlsc. 428. 

9 C.jr. p 700 note 94 [a]. 

3a Cal.—^Rebman v. San Gabriel 
Valley Land, etc., Co., 80 P. 664, 
96 CaL' 390. 

9 C.J. p 700 -notes 95, 96. 

39. CaL—Condon v. Donohue, 118 P- 
113, 160 CaL 749. 

9 C.J. p 700 note 96. 

40. Cal.—^Laldlaw v. Marye, 66 P. 
391, f!33 CaL 170—Camp v. Behlow. 
84 P. 251. 2 Cal;App. 699. 

4L La.—Bayly v. McKnlght, 19 Iia. 
Ann. t2L 
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good at common Contracts made before, but 

delivered after, the repeal of the Stamp Act do not 
require stamps.^* 

Instrument requiring stamps. Where a revenue 
tax is imposed on documents of a special charac¬ 
ter, to determine whether a stamp is required in any 
given case the form of the document is to be looked 
to rather than the transaction of which it is a part. 
Stamps are imposed not on transactions but on doc¬ 
uments.^^ Under the several stamp acts requiring 
agreements to be stamped, a letter containing an of¬ 
fer which is accepted verbally does not require a 
stamp, as the statutes do not contemplate that every 
document which may be given in‘evidence to show 
the existence of an agreement should be stamped, 
but only such agreements as would be evidence 
against both the contracting parties.'*® In the ab¬ 
sence of express statutory provision, a receipt for 
property dehvered, such as an express receipt, is 
not such an agreement within the meaning of the 
revenue acts as requires a stamp,*® although it has 
been held that a receipt for money loaned which 
imports an obligation to repay it must be stamped as 
an instrument for the payment of money.*7 

Amount of stamps. Ordinarily the number of 
stamps is determined by the character of the trans¬ 
action and not by the number of parties.*® Where 
several instruments are executed together as one 
transaction by and between the same parties, and 
constitute but one contract, it is necessary to fix 
only the stamps required for one contract*® Where 
an instrument is not required to be executed in du¬ 
plicate, but is so executed, it is sufficient that one 
instrument be stamped.®® It is not an objection that 
a contract bears more than the amount of stamps 
which it is required by law to bear.®l 

Who may affw. WHle it has been held that 
stamps should be aflixed either by the person who 


makes or issues the instrument or with his express 
or implied assent,®® in general it is immaterial by 
whom the proper stamp is affixed to an instru¬ 
ment,®® unless the statute clearly provides that it 
shall be affixed by a particular person.®* 

Presumption as to stamping. In the absence of 
other evidence it will be presumed that instruments 
recorded at a time when it was the duty of the re¬ 
corder to refuse to record instruments not properly 
stamped were so stamped.®® 

b. Time of Affixing 

Failure to affix the required stamp at the time of 
execution of the Instrument may be cured by subsequent¬ 
ly affixing the stamp In accordance with the applicable 
statute, except, It seems, In respect of Intervening rights 
acquired through the failure to stamp. 

While the proper time to affix the stamp to the 
instrument is on its execution yet failure to affix 
a stamp at such time may be cured, under provision 
of the statute, by allowing the stamp to be aflSxed in 
open court at the time the instrument is offered in 
evidence,®® or by a provision conferring on the 
proper officer the authority to affix the proper 
stamp, on sufficient showing that the omission to 
stamp was the result of accident, mistake, inadver¬ 
tence, or urgent necessity, and without ^any willful 
design to defraud the government of the duty, or 
to evade or delay the payment thereof.®^ Under 
such a provision it has been held that the stamps 
cannot be aflSxed by a deputy of the designated offi¬ 
cer,®® or by plaintiff in the presence of the judge.®® 
Where the statute provides merely that .the instru¬ 
ment shall not be admitted in evidence until a stamp 
shall have been afiELxed, it has been held that the 
stamp may be affixed at any time before the instru¬ 
ment is offered in evidence.®® 

Where an instrument from which the stamp has 
been omitted at the time of its execution is after- 


40. Mo.—King V. Phcenlx Ins. Co., $2 
S.W. 892. 196 Mo. 290, IIS Am, 
S.R. 678, 6 Aon-Cas. 618. 

IS C.J. p 308 note 31. 

43. Ky.—Burton v. Shotwell, 18 
Bush 271. 

44. U.S.—U. S. V. Isham, Mich., 17 
Wall. 496, 21 LJaid. 728. 

18 aj. p 8091 note 34. 

45. Ala.—Benzlger v. MlUer, 50 Ala. 
206. 

18 C.j. p 809 note 86. 

4& N.Y.—Belger y. Dlnsmore, 61 
Barb. 69, 34 B[ow.Pr. 421—^De Barre 
V. .Llylngston, 48 Barb. 611. 

18 C.J. p 809 note 86. 

47k Ga.-;-iHoop8 ■ y. Atkina, 41 Ga: 
108. 


4& N.Y.—Ballard y. Bumalde, 49 
Barb. 102. ’ 

13 C.J. p 809 note 39. 

49. Nev.—Bowker y. (Joodwln, 1 
Ney, 136. 

N.Y.—^Parks y. Comstock, 69 Barb. 
16. 

63., Iowa.—^Bondurant y. CraT^otd, 
22 Iowa 40. 

51. W.Ya.—Weltman y. Riggs, 8 W. 
Va. 446. 

58. N.Y.—Myers y. Smith, 48 Barb. 
614. 

^ Me.—Patterson y. Barnes, 64 Me. 
' 203. 

13 aJ. p 809 note 44. 

54. Ney.—Wayinan y:' Torreyson,’ 4 
Ney. 124. 

IS aj. p;809 note 46. 

418 


[55. Iowa.-—Collins y. Valleau, 43 N. 

W. 284, 44 N.W. 904, 79 Iowa 626. 
18 CJ. P 311 note 67, 

56. Miss.—Waterbury v. McMUlan, 
46 Miss. 636. 

18 C.J. p 309 note 46. 

57. Ohio.—Harper y. Clark, 17 Ohio 
St 190. 

13 C.J. p 310 note 47. 

68 . Iowa.—Brown y. Crandal, 23 
Iowa 112. 

59k La.—^Bernard’s Shoe., 24 La.Ann. 
402. 

13 C.J. P 810 note 49. 

eo. Wash.—JOnes y. Western Mfg. 

Co., 67 P. 686, 27 Wash. 186. 

13 C.J. p 810 note 60. 
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ward stamped as prescribed by statute, either by 
the proper officer or in the presence of the court, 
it is thereby rendered valid from the date of its 
execution.®^ As to intervening rights, however, 
which have been acquired through the failure to 
stamp, it would seem that a subsequent stamping is. 
of no effecL®2 

c. Omission or Lack of Cancellation 

In general the omission of the required stamps ren> 
ders an Instrument void and Inadmissible In evidence 
when, and only when, the omission Is willful and with 
Intent to evade the statute; an Intent to defraud by such 
omission will not be presumed, but must be proved by 
the party relying on the omission. Want of due cancel¬ 
lation of stamps does not as a rule prevent the reception 
in evidence oyhe Instrument In question. 

Where the revenue stamps required by statute to 
be affixed to an instrument are purposely omitted 
with an intent to evade the duty, the instrument is 
void and inadmissible in eviden'ce.®* Where, how¬ 
ever, the omission to affix stamps is without intent 
to evade the provisions of the statutes, the rule 
seems settled that it will not render the instrument 
void or inadmissible in evidence.®^ An intent to 
defraud by the omission of a stamp from an in¬ 
strument requiring a stamp will not be presumed. 


but must be proved like any other fraud,®® and the 
burden of proof is on the party relying on the omis¬ 
sion.®® 

The rule seems to be well established that, under 
various revenue acts requiring stamps to be affixed 
to certain instruments, courts are not prevented 
from receiving in evidence instruments bearing the 
requisite value in stamps merely because they do 
not appear to have been duly canceled.®^ 

§ 69. Confirmation or Ratification of Defec¬ 
tive Instrument 

Defecti In, or want of, execution of a written In- 
atrument evidencing a contract may ae a rule be ratified. 

A defect in the method of executing a written in¬ 
strument evidencing a contract,®® or even want of 
execution,®® may, in general, be cured by ratifica¬ 
tion which may be express or implied.'^® A party 
who accepts benefits accruing under a contract may 
be bound notwithstanding defects in, or want of, 
execution.^! In order that there may be ratifica¬ 
tion of a document, all the terms of the document 
must be brought to the attention of the person 
whose ratification is sought'^® 


6 L Iowa.—Sioux City First Nat 
Bank V, Stone, 91 N.W. 1076. 

18 C.J. p 810 note 65, 

ea.. Iowa.—McBride v. Doty, 23 Iowa 

122 . . 

18 CJ. p 810 note 66. 

63. Iowa.—Bylngton v. Oakes, 82 
Iowa 488. 

Me.—Sawyer ▼. Parker, 67 Me. 89. 

Nev.—Maynard v. Johnson, 2 Nev. 
26. 

Philippine.—Figueroa v. Anaenabar, 
16 PhiUpplne 403—MoUna y. De la 
Biva, 6 Philippine 12. 

84. Md.—Wlngert v, Zeigler, 46 A. 
1074, 91 Md. 318, 80 Am.3.R. 463, 
61 L.R.A 316. 

18 C.J. p 810 note 62; also 9 CJ. P 
699 note 78 [h]. 

65. Pa.—Ritter v. Brendllnger, 68 
Pa. 6$. 

13 CJ. p 810 note 68. 

86 . Colo.—Trowbridge v. Addoms, 48 
P. 636, 28 Colo. 618. 

R.L—Cassidy v. St Germain, 46 A 
86 , 22 R.L 68, 53 L.R.A 789, 

13 CJ. p 310 note 64. 

67. Vt—Chaplin v. Horton, 86 Vt 
684. 

18 CJ. p 311 note 68. 


ea S.D.—Harris v. Lyons, 188 N.W. 

296, 30 S.D. 272. 

18 CJ. p 807 note 6. 

Btatulie Tegulstisg exeontioii 
Where purpose of statute regulat¬ 
ing execution is civil, to prevent 
fraud and to fix only contracting 
parties’ rights, and. Invalidity is 
merely in manner of execution rather 
than subject matter, contract may be 
ratified by subsequently observing 
statutory requirements.—^Flne Arts 
Corporation v. Kuchins Furniture 
Mfg. Co., 267 N.W. 822, 269 Mich. 
277. 

69. HL—^North Avenue State Bonk 
V. Nichols. 262 m.App. 866. 

Ind.—Seymour Improvement Co. v. 
Viking Sprinkler Co., 161 N.E. 889, 
87 Ind.App. 179. 

Poxged InstnimsiLt may he ratified. 
—D1 Lorenzo v. Atlantic Nat Bank 
of Boston. 180 N.H. 148, 278 Mass. 
821. 

TO. Tex.—Brooks v. Kennedy, Civ. 
App., 28 S.W.2d 214, error dis¬ 
missed. 

m. lionisiaiia, in order to effect a 
confirmation or ratification under cer¬ 
tain provisions of the Louisiana 
Code, a formal Instrument is not in-1 


dispensable, hut, to effect a ratifica¬ 
tion, the acts relied on must clearly 
evince, and make certain, the intln- 
tlon to acquiesce In, and to abandon 
any legal right to question or object 
to, the status Involved.—^Internation¬ 
al Accountants Soc. v. Santana, 117 
So. 768, 166 La. 671, 69 AL.R. 276, 
affirming 7 La.App. 694—Celeste Su¬ 
gar Co. V. Dunbar-Dukate Co., 107 So. 
498, 160 La. 694, error dismissed 
Dunhar-Dukate Co. v. Celeste Sugar 
Co., 48 S.Ct 38, 276 TLS. 487, 72 L.Bd. 
387. 

71. Cal.—^Vltagraph, Inc., v. Liberty 
Theatres Co. of California, 242 P. 
709, 197 Cal 694—Minton v. Mitch¬ 
ell 266 P. 271, 89 Cal.App. 361. 
Kan.—Hallard v. Kinney, 10 P.2d 
836, 186 Kan. 823. 

N.J.—Lovine V. Lafayette Bldg. Cor¬ 
poration, 142 A 441, 103 N.J.Eq. 
121, reversed on other grounds 148 
A 772, 106 N.J.Bq. 682. 

N.T.—Mautner v. Bltlngon, 189 N.T. 

S. 567, 197 App.DIv. 7^6. 

Pa.—Omdoff v. Consumers’ Fuel Co., 
162 A 48i; 308 Pa. 166. 

73- N.J.—Rablnowitz v. Rooney, 128 
A 882, 97 N.J.Eq. 49, modified on 
other grounds Laderman v. Rooney, 
I 138 A 870, 101 N.J.Eq. 772. 
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§70 ' CONTRACTS 17 C.J.S. 

m OONSIDEEATION 

A^DEFINPraiON, NECESSITY FOR, AND STATEMENT OF 

§ 70. Definition sufficient one, as stated in Corpus Juris and which 

0™.l<l.r.tlon r. . benefit t. the promleer or . !<». ^ ^ 

or detriment to the promisee. efit to the party promising, or a loss or detriment to 

Various definitions of consideration are to be the party to whom the promise is made.”74 “Bene- 
found in the textbooks and judicial opinions.'^* A fit” as thus employed, means that the promisor 


vat Conn.—Rice v. Almy, 82 Conn. 
297, 803. 

74. TJ.S.—Cuneo Press v. Clayboum 
Corporation, C.C.A.I11., 90 F.2d 233, 
236, citing Coiptui Iniis—Porter v- 
Beha, C.CJLN.Y., 12 F.2d 613, 616, 
citing Corpus Jnito—Westlnghouse 
Electric & Mfg. Co. V. Brooklyn 
Rapid Transit Co., C.C.A.N.Y., 6 F. 
2d 960, 962—In re Owl Drug Co., D. 
C.Nev., 12 F.Supp. 431, 438—Kil- 
bom V. Pyne, C.C.A.N.J., 279 F. 
864, 866, citing Corpus Juris. 
Ark.—McMorella v. Buckner State 
Banl^ 85 S.W.2d 709, 710, 191 Ark. 
307. 

Cai.—Seth V. Lew Ring, 14 P.2d 637, 
639, 125 Cal.App. 729, rehearing de¬ 
nied 16 P.2d 190, 126 CaLApp. 729. 
Conn.—Finlay v. Swirsky, 181 A 420, 
423, 103 Conn. 624. 

Ga.—Martin v. Deaton, 162 S.B. 899, 
400, 44 Ga.App. 528, transferred 158 
iS.E. 331, 172 Oa. 667. 

Kan.—Rempel v. Shell Petroleum 
Corporation, 6 P.2d 1094, 1095, 134 
860, quoting Corpus Juris— 
Farmers' Equity Co,-Op. Ass’n v. 
Tice, 261 P. 421, 423, 122 Kan. 127, 
quoting Corpus Juris. 

Ky. —Woolum V. Sizemore, 102 S.W. 
2d 823, 324, 267 Ky. 384, quoting 
Corpus Juris—Bankers Bond Co. v. 

• Buckingham,. 97 S,W.2d 696, 601,( 
265 Ky, 712—Moss y. Mittel, 69 S. 
W.2d 1046. 1060, 253 Ky. 604—Lul- 
gart V. Federal Parquatry Mfg. 
Co., 288 S.W. 768, 760, 194 Ky. 218, 
quoting Corpus Juris—Snyder v. 
Snyder, 285 S.W. 743, 746, 193 Ky. 
233—Wallace v. Cook, 227 S.W. 279, 
281, 190 Ely. 262, quoting Corpus 
Juris. 

Md.—People’s Banking Co. of Smlths- 
burg V.' Fidelity ft Deposit Co. of 
Maryland. 170 A 644, 661, 165 Md! 
657, dissenting opinion, 171 A 846, 
165 Md. 657. 

Minn.-Levltz v. Capitol Savings ft 
Loan Co., 266 N.W. 166, 168, 267 
Mich. 92. 

Mo.—Strode v. St Louis Transit Co., 
96 S.W. 861, 868, 197 Mo. 616, 7 
Ann.Cas. 1084. 

Mont—State Bank of Darby v. Pew, 
196 P. 862, 866, 59 Mont 144. 

27eb.—^Asmus v. Longenecker, 269 N. 
W. 117, 119, 131 Neb. 608, citing 
Corpus Juris—U. S. Fidelity ft 
Guaranty Co. v. Curry, 264 N.W. 
480, 482, 126 Neb. 706, citing Cor¬ 


pus Juris—Vybrial v. Maly, 243 N. 
W. 268, 269, 128 Neb. 436—First 
Nat. Bank of Plattsmouth v. Lehn- 
hofE’s Estate, 109 N.W. 164, 166, 77 
Neb. 808. 

N.H.—Bleftherion v. Great Falls 
Mfg. Co., 146 A 172, 178, 84 N.H. 
32—Frye v. Hubbell, 68 A 825, 832, 
74 N.H. 868, 7 L.R.A.N.S., 1197. 
N.J.—Houblgant Sales Corporation v. 
Woods Cut Rate Store, 196 A 683, 
686 , 123 N.J.Eq. 40, quoting Cor¬ 
pus Juris. 

N.C.—Grier v. Weldon, 172 S.E. 200, 
202, 206 N.C. 676, citing Corpus 
Juris—East Carolina Ry. v. Ziegler 
Bros., 167 S.E. 67, 200 N.C. 396— 
Exum V. Lynch, 126 S.E. 16, 17, 188 
N.C. 392, citing Corpus Juris. 

Ohio.—^Fowler v. Smith, 166 N.B. 918, 
914, 24 Ohio App. 324. 

Okl.—^First Nat Bank of Kiowa v. 
Hancock, 260 P. 908, 909, 120 Okl. 
177, quoting Corpus Juris. 

Or.—Shelley v. Portland Tug ft Barge 
Co.; 76 P.2d 477, 481. 

Tex,—^McGary v. Campbell, Civ.App., 
245 S.W. 106, 116—Chandler v. 
Riley, Civ.App., 210 S.W. 716, 721, 
citing Corpus Juris—Ward, Murray 
ft Co. V. Young, 89 B.W. 466, 467, 
40 Tex.Clv.App. 294. 

Utah.—Williams v. Peterson, 46 P.2d 
674, 678, 86 Utah 626, citing Cor- 
pus Juris. 

Wash.—^Mowbray Pearson Co. v. B. 
H. Stanton Co., 187 P. 370, 871, 109 
Wash. 601, citing Corpus Juris. 
W.Va.—First Nat Bank of West Un¬ 
ion V. Freeman, 109 S.E. 726, 728, 
89 W.Va 344—Thomas v. Mott 82 
S.K 326, 826, 74 W.Va. 498^ohn 
V. Elkins, 69 S.B. 961, 964, 68 W.Va. 
168. 

12 C.J. p 626 notes 74-79—13 C.J. p 
311 note 64. 

"Many courts have given defini¬ 
tions in somewhat different language, 
but they are all, In the ultimate con¬ 
clusion, reducible to tho proposition 
. . . that a consideration must be 
something either of benefit to the 
promisor or a detriment to the prom¬ 
isee."—^In re Griswold's Estate, 202 
N.W. 609, 611, 118 Neb. 266, 38 AL. 
R. 868. 

Amerioau Law lustltate dellsltlou 
"(1) Consideration for a promise 
is (a) an act other than a promise, or 
(b) a forbearance, or (c) the crea¬ 
tion. modification or destruction of a 
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legal relation, or (d) a return prom¬ 
ise. (2) Consideration may be giv¬ 
en to the promisor or to some other 
person. It may be given by the 
promisee or by some other person." 
—^Restatement, contracts 9 76, quoted 
In Shell Oil Co. v. Stlffler, 48 P.2d 
503, 608, 87 Utah 176. 

JLppUoahUity of deflnltloa of value 
for u^otiable Invtnuneut 

Statutory definition of value as ap¬ 
plied to consideration for execution 
of negotiable instrument applies also 
in determining existence of consider¬ 
ation for contract of any sort— 
Schumann-Eeink ft Co. v. U. S. Nat 
Bank, 292 P. 547, 108 Cal.App. 223, 
denying rehearing 291 P. 684, 108 
Cal.App. 223. 

Other definitions 

(1) Ordinarily, "consideration" is 
price paid for undertaking of prom¬ 
isor. 

Iowa.—Clayman v. Bibler, 231 N.W. 

384, 336, 210 lowa l97. • 

N.J.—Coast Nat Bank v. Bloom, 174 

A 676, 118 N.J.Law 597, 95 ALE. 

628. 

(2) "Consideration" Is what gran¬ 
tee gives' In money or promise.or 
both, for grant as result of bargain 
with grantor.—Brinkman v. Empire 
Gas ft Fuel Co., 246 P. 107, 110, 120 
Kan. 602. 

(3) In broad sense, everything 
each party to contract agrees to 
port with la a “consideration" for 
contract.—Apple v. McCullough, 88 
S.W.2d 966, 957, 239 Ky. 74. 

(4) "Consideration" is something 
done, forborne suffered, or promised 
to be done, forborne, or suffered by 
promisee in respect to promise.— 
Inland Refining Co. v. Langworthy, 
240 P. 627, 112 Okl. 280—Eastman 
iiftTifl & Investment Co. v. Long-Bell 
Lumber Co., 120 P. 276, 278, 80 Okl. 
666 . 

(6) "Consideration" Is that which 
the party to whom a promise is made 
does or agrees to do in exchange for 
a promise, and may be concurrent, 
executed, executory, and continuing. 
—Blair Engineering Co. v. Page, 
Steel ft Wire Co., C.aAN.J.. 288 F. 
662, 664. 

(6) See also 18 aJ. p 811 note 64. 
[a]. 
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has, in return for his promise, acquired some legal 
right to which he would not otherwise have been 
entitled, and “detriment” means that the promisee 
has, in return for the promise, forborne some legal 
right which he otherwise would have been entitled 
to exercise.^® 

In the civil law, "cause” in relation to obligations 
is defined as the consideration or motive for a con¬ 
tract;"^® it is analogous and is used as synonymous 
with the common-law consideration,^7 but the terms 
are not, in all respects, equivalent^® 


§ 71. Necessity for 

A contract must be supported by consideration to be 
valid and legally enforceable. 

At common law every contract not under seal re¬ 
quires a consideration to support it, that is, as 
shown in the definition in § 70 above, some benefit 
to the promisor, or some loss or detriment to the 
promisee.79 While it is undoubtedly true that ev¬ 
ery man is by the law of nature bound to fulfill his 
engagements, it is equally true that the law sup¬ 
plies no means nor affords any remedy to compel the 


75 . Ky.—Woolum v. Sizemore, 102 S. 
W.2d 323, 324, 267 Ky. 384, quoting 
Corpus JttrJs—Wallace v. Cook, 227 
S.W. 279, 281, 190 Ky. 262, quoting 
Corpus Juris. 

Or.—Shelley v. Portland Tug & Barge 
Co., 76 P.2d 477, 481. 

Tex,— Security Drilling Co. v. Rath- 
ke Oil Co., Clv.App., 41 S.W.2d 
1019, 1022, error dismissed—Harp 
V. Hamilton, Clv.App., 177 S.W. 
566, 567. 

76. La.—In re Canal Bank & Trust 
Co.’s Liquidation, 162 So. 297, 178 
La. 675—Tippina v. Pine Valley 
School, App., 173 So. 566. 

11 C.J. P 88 notes 90-92. 

77. La—Chaffee v. Scheen, 84 La 
Ann. 684, 688, 

11 CJ. p 88 note 90 [a]. 

7& Phllipplna—Santos v. Reyes, 10 
Philippine 128. 

18 C.J. p 806 note 31 [aj. 

76. U.3.—Brainard v. Commissioner 
of Internal Revenue. C.C.A.. 91 P. 
2d 880, certiorari granted 58 S.Ct 
480, 802 U.S. 682. 82 L.Ed. 626, dis¬ 
missed 58 S.Ct. 748, 808 U.S. 666, 82 
L,Ed. 1122—Meurer Steel Barrel 

' Co. V. Martin, C.C.A.Pa, 1 P.2d 687. 

Ala—^Assets Realization Co. v. Oa- 
nus, 141 So. 721, 25 AiaApp. IIS. 

CaL—Bennett v. Potter, 188 P. 166, 
180 CaL 786. 

Ga—Salvage Sales Co. v. Aarons. 181 
S.B. 684, 181 Ga 183—Kinard v. 
Bank of Lenox, 196 S.E.' 920, 57 
QaApp. 819—McCowen v, McCord, 
175 S.E. 698, 49 GaApp. 358—Mar¬ 
tin V. Deaton, 162 S.E. 399, 44 Qa 
App. 528, transferred 158 S.E. 831, 
172 Ga 667—^Brown v. Nichols, 99 
S.E. 57, 28 GaApp. 669. 

—Green v. Ashland Sixty-Third 
State Bank, 178 N.E. 468, 846 Ill. 
174—Weger v. Robinson Nash Mo¬ 
tor Co., 172 N.E. 7, 340 IlL 81, re¬ 
versing 255 IlLApp. 649—South 
Park Com’rs v. Chicago City Ry. 
Co., 122 N.B. 89, 286 HI. 604— 
Schlatter v. Triebel, 120 N.E. 289, 
284 Ill. 412, affirming 208 IlLApp. 
604—Laughlin v. Irwin, 262 HI. 
App. 40—Farmers' Educational A 
Co-Operative Union of America, 
Illinois Division, v. Langlola 268 


IlLApp. 522—^Wilson v. Mundy. 238 
IlLApp. 676. 

Ind.—Doerr v. Hlbben, 150 N.E. 796, 
84 IndApp. 289—^Indianapolis Con¬ 
servatory of Music V. McConnell, 
123 N.E. 652, 70 Ind.App. 597. 

Iowa—Heggen v. Clover Leaf Coal 
A Mining Co.. 253 N.W. 140, 217 
Iowa 820-rIn re Simplot’s Estate, 
246 N.W. 896, 216 Iowa 678—State 
Sav. Bank of Logan v. Osborn, 176 
N.W. 964, 188 Iowa 168. 

Kan.—McGregor v. Farmers' State 
Bank of Washington, 219 P. 520, 
114 Kan. 356. 

Ky.—Owings v. Rider, 46 S.W.2d 487, 
241 Ky. 766, rehearing denied 46 
S.W.2d 606, 242 Ky. 408. 

Me.—Congregation Beth Abraham v. 
People's Sav. Bank, 113 A. 58, 120 
Me. 178—Greeley v. Greeley, 110 
A. 687, 119 Me. 264. 

MdL— Broaddus v. Mrst Nat. Bank, 
166 A. 309, 161 Md. 116. 

Mass.—Lewis v. Chapin, 160 N.E. 
786. 268 Mass. 168—Carr v. Street¬ 
er, 160 N.E. 406, 262 Mass. 596. 
Mich.-Klrchhoff v. Morris, 276 N.W. 
778, 282 Mich. 90. 

Minn.—Hatcher v. Union Trust Co. 
of Maryland. 219 N.W. 76, 174 
Minn. 241—Wm. Weisman Realty 
Co. V. Cohen, 196 N.W. 898, 167 
Minn. 161. ' 

Miss.—Covington v. Meletlo, 161 So. 
785, 168 Miss. 497. 

Mo.—Little Rock Surgical Co. v. 
Bowers, 42 S.W.2d 867, 227 Mo.App. 
744—Metz V. Warrick, App., 269 S. 
W. 626. 

Mont.—Alley v. Butte A Western 
Mining Co., 261 P. 617, 77 Mont. 477 
—Wilson V. Blair, 211 P. 289, 66 
MonL 156. 27 A.L.R. 1236. 

If.J.—Pryns v. Fair Lawn Pur Dress¬ 
ing Co., 168 A. 862, 114 N.J.Eq. 
462. 

N.T .—L & I. Holding Corporation v. 
Galnsburg, 12 N.E.2d 582, 276 N.T. 
427. affirming 296 N.Y.S. 762, 261 
App.Dlv. 650—Exchange Bakery A 
Restaurant v. Rlfkln, 167 N.E. 180, 
245 N.T. 260, reversing 216 N.T. 
S. 753, 216 App.Div. 663, and re¬ 
argument denied 167 N.E. 895, 245 
N.T, 651—Oscar Schlegel Mfg. Co. 
V. Peter Cooper’s Glue Factory, 
182 N.B. 148, 231 N.T. 469, 24 A.L. 
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R. 1848, reversing 179 N.T.S. 271, 
189 App.Div. 843—Chrisltensen v. 
Petterson, 268 N.T.S. 189, 239 App. 
Div. 786, motion granted Christen¬ 
son V. Petterson. 191 N.E. 619, 264 
N.T. 671—^Palermo v. Patterson, 
222 N.T.S. 220, 219 App.Dlv. 832— 
Block V. Smith, 167 N.Y.S. 231. 
N.C.—Craig v. Price, 188 S.E. 321, 210 
N.C. 739—Jackson v. Commercial 
Nat Bank of Raleigh, 168 S.B. 176, 
203 N.a 367. 

Ohio.—Lamkin v. Robinson, 10 Ohio 
N.P.,N.S., 1, appeal dismissed 16 
Ohio Cir.Ct,N.S., 126, 24 Ohio Cir. 
Dec. 91. 

Okl.—Louthan v. Johnson, 289 p. 
173, 111 Okl. 170—Gunn v. Pry- 
berger, 176 P. 248, 71 Okl. 170. 
Or.—Shelley v. Portland Tug A 
Barge Co.. 76 P.2d 477—Smith v. 
State Industrial Accident Commis¬ 
sion. 23 P.2d 904. affirmed 25 P.2d 
1119, 144 Or. 480—^Kombrodt v. 
Equitable Trust Co., 3 P.2d 127, 187 
Or. 386, denying rehearing 2 P.2d 
286, 187 Or. 386—Lynch v. Sable- 
Oherteuffer-Peterson, 260 P. 222, 
122 Or. 697. 55 A.L.R 180. 

Pa.—Fried v. Fisher, 196 A, 89, 328 
Pa 497—Jessup A Moore Paper Co. 
V. Bryant Paper Co., 129 A. 659, 283 
Pa 434—Moesleln v. Smith, 29 Pa 
Dlst. 998—^Vanuxen v. McCreary, 7 
PaDIst 674—^Pierson’s Estate, 6 
PaDist 23, 18 PaCo. 661—Ken¬ 
nedy V. Rosenfeld, 86 PaL.J. 388. 
S.C.—Cooper A Griffin v, Brldwell, 
181 S.B. 68, 177 S.C. 219—Interna¬ 
tional Shoe Co. V. Herndon, 188 S.f 
E. 202, 135 S.C. 138, 45 A.L.R. 1192 
—Furman University v. Waller, 
117 S.B. 356, 124 S.C. 68, 38 A.L.R. 
616. 

Tenn.—Whitson v. Boswell, 10 Tenn. 
App. 644. 

Tex.—Stone v. Morrison A Powers, 
Com.App.. 298 S.W. 638, reversing, 
Clv.App., 294 S.W. 641—aement 
V. Producers’ Refining Co., Com. 
App., 277 S.W, 634, reversing In 
part and affirming in part; Civ. 
App., 270 S.W.. 306—Murchison v. 
Hardin, Clv.App., 69 S.W.2d 189, 
reversed on other grounds Murchi¬ 
son V. Saxon, CputApp., 99 S.W. 
2d 288—Richardson v. City Nat. 
Bank of OIney, ClvApp., 61 S.W. 
2d , 187, error dismissed—Robl- 
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perfonnance of an agreement made without suffi¬ 
cient consideration. Such an agreement is nudum 
pactum ex quo non oritur actio.*® The rule re¬ 
quiring a consideration extends to contracts for the 
benefit of a third person,to promises to waive or 
to forbear existing rights,** to options,** to prom¬ 
ises to pay** or to loan*® money, and, as shown in 
§ 257 infra, to covenants in partial restraint of 
trade. It applies to implied as well as to expressed 
contracts.** Under the civil law, also, a valid 


cause or consideration is required.®'^ 

Ratification. If the contract is invalid for want 
of consideration, a ratification that does not supply 
the consideration cannot make it binding.** 

After execution. If one makes an executory con¬ 
tract which lacks consideration, he may avoid it 
when called on for performance, but if he executes 
the contract by performance he cannot undo his vol¬ 
untary act.** 


chaux V. Bordages, Clv.App., 48 S. 
W.2d 698, error refused—Saulabury 

V. Auderson, Clv.App., 89 S.W.2d 
142, error dismissed—Cisco & N. E. 

R. Co. V. Ricks, Civ.App., 33 S.W. 
2d 878—Phoenix Furniture Co. v. 
McCracken, Clv.App., 8 S.W.2d 546 
—Story V. Palmer, Clv.App., 284 S. 

W. 881—Cook & Arrington v. Citi¬ 
zens' State Bank of Marlin, Civ. 
App., 282 S.W. 888—Shear Co. v. 
Harrington. Clv.App.. 266 S.W. 564 
-Elliott Lumber Co. v. Mitchell. 
Civ.App., 241 S.W. 221, modified on 
other grounds Clem Lumber Co. v. 
Elliott Lumber Co., Com.App., 254 

S. W. 935—Hume v. Bogle, CivJlpp., 
204 S.W. 673. 

'Utah.—Assets Realization Co. v. 

Cardon,' 272 P. 204, 72 Utah 597. 
Va.—Coulter v. Gllllo, 184 S.E. 201, 
166 Va. 61—Weade v. Weade, 160 
S.E. 238, 153 Va. 640—Citizens’ & 
Marine Bank of Newport News v. 
McMurran, 123 S.B. 507, 138 Va. 
657. 

Wash.—Collins v. Nelson, 76 P.2d 670 
—Dybdahl v. Continental Lumber 
Co., 283 P. 10, 133 Wash. 81—Mow¬ 
bray Pearson Co. v. E. H. Stanton 
Co., 187 P. 870, 109 Wash. 601, af¬ 
firmed 190 P. 330. 109 Wash. 601. 

18 aJ. P 812 note 67. 

IntaiLtioa to ezecnte valid agraement 
Contract without consideration Is 
not valid merely because parties In¬ 
tended valid agreement.—^In re 

Greene, D.C.N.T., 46. F.2d 428. 

Bnildlag contract 

A good consideration is essential 
to the validity of a building contract 
—U. S. V. Cooke, D.C.Wa8h., 207 F. 
682—9 C.J. p 698 note 76. 

Dedlaratton of mntnal nndustaiidlag 
or latent 

An agreement which is not a con¬ 
tract in a strict sense, but is in the 
nature of a declaration of mutual un¬ 
derstanding or intent, is not ineffec¬ 
tive for lack of consideration.-^oen 
ft Conway v. Scott County Sav. Bank, 
'218 lt.W. ,82B, 206 Iowa 488. 

Pezfozmaaoe of gzatnltons promise 
. Gratuitous promisor who under¬ 
takes to perform promise but per¬ 
forms negligently is guilty of mis¬ 
feasance and may be held liable, but 
a mortgagee falling to file proofs of! 
fire loss in violation of gratuitous 


promise to insured was held not li¬ 
able to insured, notwithstanding fail¬ 
ure to file proofs of loss prevented 
Insured from collecting insurance in 
which mortgagee had interest under 
loss payable clause, mortgagee being 
guilty at most only of nonfeasance, 
not misfeasance.—Comfort v. Mc- 
Corkle, 268 N.T.S. 192, 149 Mlsc. 826. 

80. U.S.—Kllbom V. Pyne, aC.A.N. 
J.. 279 F. 864, 866, citing Ootpns 
Inzls. 

Ill.—ToflenetU v. Mellor, 163 N.E. 
744, 323 IlL 148, affirming 288 IlL 
App. 880. 

Ky.—Price v. Peak, 7 Ky.Op. 108. 

Neb.—Grimes v. Baker, 276 N.W. 860, 
affirming 278 N.W. 789, 182 Neb. 
898. 

Ohio.-Hawke v. Baltimore ft 0. S. 

W. R. Co., 9 Ohio App. 196. 

Tex.—^Foster v. Spencer, Civ.App., 47 
S.W.2d 492—Phoenix Furniture Co. 
V. McCracken, Civ.App!, 8 S.W.2d 
646. 

Utah.—^Last Chance Ranch Co. ■ v. 
Erickson, 26 P.2d 962, 962, 82 Utah 
476, citing Oozpus Jtuis. 

18 C.J. p 813 note 68. 

81. Ala.—Meyerson v. New Idea 
Hosiery Co., 116 So. 94, 217 Ala. 
163, 55 A.L.R. 1231. 

IlL—See Congrec^tion of Bnal Abra¬ 
ham V. Kanner, 200 ULApp. 640. 
OkL—^Anderson v. Gibbs LUinber Co., 
10 P.2d 416, 167 Okl. 17. 

S.D.—Security State Bank v. Sykora, 
214 N.W. 809, 61 S.D. 407. 
'W.Va.—Lawhead v. Booth. 177 ,S.B. 
283, 116 W.Va. 490. 

88. U.S. — Banque Russo-Aslatlque 
V. Dolch, C.aA.Cal., 3 F.2d 266. 
Ala.—Life ft Casualty Ins. Co. of 
Tennessee v. Powell, 180 So. 569, 
236 Ala. 537. 

Cal.—American Nat Bank of San 
Francisco v. A. G. Somerville, 
Inc., 216 P. 376, 191 CaL 864. 
Mich.—Andrews v, Pfent,f27S N;W. 
685, 280 Mich. 324^People's Wayne 
County Bank v. Lonyo,. 288 N.W. 
201, 266 Mich. 481. 

N.J.—General Electric Contracts Oor- 
poratloh v. Band, 186 A. 684, 14 N. 
J.MiBc. 702. 

N.T.—Crocker v. Page, 206 N.Y.S. 
481, 210 App.Dly. 736, affirmed 
148 N.H 788, 240 N.Y. 638. 

OkL—Smith v. Minneapolis Thresh- 
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ing Mach. Co., 214 P. 178, 89 Okl. 
166. 

Or.—Propst V. William Hanley Co., 
186 P. 766, 94 Or. 397. 

W.Va.—Keller v. Washington, 98 S. 

E. 880, 83 W.Va. 669. 

Agreement for delay 
Mere agreement for delay without 
consideration Is unenforceable.— 
Kreiss Potassium Phosphate Co. v. 
Knight 124 So. 751, 98 Fla. 1004. 

SSL U.S.—^Mlaml Coca-Cola Bottling 
Co. V. Orange Crush Co., C.&A-Pa., 
296 F. 698, affirming, D.C., 291 F. 
102 . 

84. U.S.—Kelble Operating Corpora¬ 
tion V. Jarka Corporation, C.C.A. 
N.Y., 96 F.2d 601, affirming,' D.G, 
20 F.Supp. 647. 

Ky.—Brown v. Warden’s Adm’r, 88 
S.W.2d 958, 261 Ky. 846—Howard 
Shipyards ft Dock Co. v. Boone, 
260 S.W. 116, 198 Ky. 829. 

Mich.—Klrchhofl v. Morris. 276 N.W. 
778, 282 Mich. 90. 

N.J.—^Perkins v. Deal Beach Realty 
Co., 114 A. 858, 92 N.J.Eq. 526, 
affirmed Perkins v. Robertson, 114 
A. 856, 92 N.J.Eq. 692. 

Tex.—Mlstrot-Calahan Co. v. Mis¬ 
souri, K. & T. Ry. Co. of Texas, 
Civ.App., 209 SW. 776. 

13 C.J. p 319 note 26. > 

88, Ky.—Holmes v. Clark, 118 S.W. 
2d 758, 274 Ky. 349. 

86. Ky,—Gaines v., Scott 8 Ky.L 
418, 11 Ky.Op. 861. 

87. La.—In re Canal Bank ft Trust 
Co.’s Liquidation, 162 So. 297, 178 
La. 675—^Blanchard v. Haber, 11? 
So. 117, 166 La. 1014—Gray v. 

' Foundation Co., 91 So. 627, 151 La. 
7—Tippins v. Pine Valley School. 
App., 178 So. 666—Brown-Roberts 
Hardware ft Supply Co. v. Moun- 
ger, 6 La.App. 479. 

13 C.J. p 312 note 67 [b]-Cd]i p 806 
note 30. 

88. Mo.—Beland v. Anheuser-Busch 
Brewing Assoc., 58 S.W. I, 157 Mo. 
598. 

Pa. 1 —Pearsoll v. Chapin, 44 Pa. 9. 

18 C.J. p 814 note 73. 

89. Minn.—In re Alms’ Estate, 190 
N.W.- 253, 158 Minn. 856. 

Mo.—Sooy V. Winter, 176 S.W. 132, 
188 MoJVpp. 160. 

Ohio.-Lamkln v. Robinson. 10 Ohio 
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Contracts in writing. It is well settled that ex¬ 
cept as hereafter shown, for all promises not under 
seal, whether oral or in writing, a consideration is 
necessary.®® A statutory abolition of the distinc¬ 
tion between sealed and unsealed instruments does 
not confer on written instruments the implication 
of consideration attaching to an instrument under 
seal,®^ but under a statute which provides that con¬ 
tracts in writing shall import a consideration in the 
same manner as sealed instruments, all contracts 
in writing imply a consideration where such was 
the law as to sealed instruments.®^ 

Independent and dependent agreements. No spe¬ 
cial consideration need be singled out or apportioned 
for each separate provision in a contract and a num¬ 
ber of agreements covering more than one subject 
may be founded on one consideration,®® but the con¬ 
sideration for one contract will not support a dis¬ 
tinct and independent contract.®^ 

Statutory obligations. A statutory obligation on 


a bond or other obligation maeje valid and author¬ 
ized by positive law needs no consideration to sup¬ 
port it.®5 

§ 72. -Contracts under Seal 

At common law a contract under seal need not be 
bated on consideration, but at the present time the rule 
In the several jurisdictions, due to statutory enactments, 
varies. 

At common law a contract under seal need not 
be based on a consideration, it being held either 
that the seal imports a consideration or takes the 
place thereof.®® The significance or eflfect of the 
seal at the present time, due to statutes altering the 
common-law rule, varies in the several jurisdictions, 
although in a number of jurisdictions the rule still 
prevails or is substantially unchanged. Thus, in 
some jurisdictions, the seal is held to give rise to a 
conclusive presumption of consideration,®*^ or to 
import a consideration,®® unless there is evidence 


N.R.N.S.. 1, appeal dismissed 15 
Ohio CIr.Ct,N.S., 126, 24 Ohio CIp. 
Dec. 91. 

Tex.— Wlnningrham v. Dyo, Com.App., 
48 S.w.2d 600, 604, citing Corpus 
Jtizls, and reversing* Dyo v. Wln- 
ningham, Clv.App., 30 S.W.2d 381 
and 31 S.W.2d 1093—Dallas Hotel 
Co. V. BufDngton, Clv.App., 294 S. 
W. 610, 611, citing Ooipni Juris. 
Va.—Planters Nat Bank of Fred¬ 
ericksburg V. Bi. G-. Heflin Co., 184 
S.E. 216, 166 Va. 166. 

oa Ala.—Assets Realization Co. v. 
Oanus, 141 So. 721, 26 Ala.App. 
113. 

Cal—^American Nat Bank of San 
Francisco v. A. G. Somervilla Inc., 
216 P. 376, 191 Cal. 364. 

Me.-^Shaw v. Philbrick. 161 A. 423, 
129 .Me. 259, 74 A.L.R. 290. 

13 C.J. p 314 note 76. 

Bs^iniieJiieiit of writing by statute 
of frauds ' 

A contract to answer debt de¬ 
fault or miscarriage of another 
within Statute of Frauds S 2, Rev. 
Stl926 art 3996 S 2. and which Is 
in writing as required by such stat¬ 
ute, is not enforceable unless It rests 
on sufficient consideration.—^Todd v. 
Victory, Tex.Clv.App., 277 S.W. 706. 

91. CaL—Tracy v. Alvord, 60 P. 767, 
118 CaL 664. 

99. Tex.—Wright v. ‘ Robert; ft St 
John Motor Co., 58 S.W.2d 67, 122 
Tex. 278. ■ ■ 

93. U.S.—Call V. National Linen 
Serri'ce Corporation, C.C.A.Lia., 38 
F.2d 35. 

Cal.—Tennant v. Wilde, 277 P. 137, 
' 93 Cal.App. 487. 

Colo.—Clark v. LouisvilleLafayette 
Coal Co.. 43 P.2d 386, |I6 Colo, 420. 


Ind.—Gam v. Houser, 128 N.H. 772, 
76 Ind.App. 364. 

Iowa,—^In re Simplot's Estate, 246 N. 
W. 396, 216 Iowa 678—Lange v. 
Nlsaen, 226 N.W. 266, 208 Iowa 211. 
Mich.—Waites v. Miller, 221 N^W. 
171, 244 Mich. 267 — Meadow 
Heights Country Club v. Hinckley, 
201 N.W. 190, 229 Mich. 291. 

Mo.—Baum v. Davis, 86 S.W.2d 767 
—Wlsman v. Hazel Dell Farmers 
Mut Fire ft Lightning Ins. Co., 
94 S.W.2d 908, 910, 230 Mo.App. 
489, citing Corpus Juris. 

N.T.—Callophone Co. of New York 
V. A, Jaeckel Co., 230 N.T.S. 166, 
132 Misc. 693. 

Tex—Farmers’ State Bank of Mlne- 
ola V. Mlncher, CoPouApp., 290 S.W. 
1090, reversing. ClvApp., 267 S.W. 
996. 

18 C.J. p 813 note 89. p 362 note 37. 
CoBstmetloa in entirety 
To determine sufficiency of con¬ 
sideration, contract must be read and 
construed In its entirety.—Nelson v. 
SchlppeL 56 P.2d 469, 143 Han. 546. 

94. Iowa.—In re Simplot's Estate, 
246 N.W. 306, 216 Iowa 678. 

Ky.—K F. Spears ft Sons v. Winkle, 
217 S.W. 691, 186 Ky. 686. 

N.T.—Norton v. Abbott, 113 N.T.S. 
669. 

Or.—Qraef v. Bowles, ’ 248 P. 1090, 
119 Or. 498. 

BulUUng or constmotion contract 
Where a building or construction 
contract has been fully perfomed by 
the contractor, his further agreement 
to perform‘extra work must, to be 
binding on him, be supported by a 
cohslderatlon.T-Widlxnan v. Brown, 
47 N.W. 231, 88 Mich. 241. 

95. Neb.—State v. Paxton, 90 N.W. 
988, 65 Neb. 110. 
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N.T.—Mlttnacht v. Kellermann, 12 N. 

E. 28, 106 N.T. 461. 

Ohio.—Buffington v. Bronson, 66 N.E. 

762, 61 Ohio St. 231. 

13 C.J. p 315 note 88. 

98. Minn.—Storch v. Duhnke, 79 N. 

W. 583, 76 Minn. 621. 

N.T. — Douglass v. Howland, 24 
• Wend. 36. 

N.C.—Thomason v. Bescher, 97 S.B. 

664, 176 N.C. 622, 2 A.L.R. 626. 

13 C.J. p 314 note 77. 

Buie relaxed 

The common-law rule that seal on 
Instrument is conclusive evidence of 
consideration has been relaxed, par¬ 
ticularly as to executory contracts 
and in instances of actual fraud.— 
Pox V. Slzeland, 9 N.T,S.2d 360. 

97. TI.S.—Chain v. Wilhelm, aC.A. 
W.Va., 84 P.2d 138, certiorari 
granted U. S. ex rel. Wilhelm v. 
Chain. 67 S.CL 47, 299 U.S. 531, 
81 L.Ed. 391, reversed on other 
grounds 57 S.Ct 394, 800 U.S. 31, 
■ 81 L.Ed. 487 — Florida Asphalt 
Pavement Mfg. Co. v. Federal Re¬ 
serve Bank of Atlanta, C.C.A.Fla., 
76 F.2d 326, certiorari denied 66 
S.Ct 87, 296 U.S. 677, 80 L.Bd. 407. 
Mass.—Kaplan v. Suher, 160 N.E. 9. 

264 Mass. 180, 42 A.L.R 1142. 

Va.—Georgeton v. Reynolds, 170 S.B. 
741, 161 Va, 164r—Turner ft Hap- 
persett v. Hall ft Connor, 104 SJL 
861, 128 Va. 247. 

Consiaeration cannot hs shown 
The consideration cannot be shown 
to defeat a contract under seaLrr-In 
re Cortte’s Estate, Wls-. 383 N.W. 
,336. V 

9a HL—Curry v. Cotton, 191 NJL 
. 307, 366 UL 638—Milk Producers'. 

' , Marketing Co. .v. Bell, 234 .IU.APP^ 
222—P. A. Lord Lumber Co., 
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of frau(L99 othey jurisdictions, it is held to be 
primary, prima facie, or presumptive evidence of 
consideration,^ an inquiry into consideration may be 
made,2 and a contract under seal is held no more 
enforceable without consideration than a simple 
contract would be.3 It has been held that the abo¬ 
lition of the use of private seals by statute does 
not affect the common-law rule that a seal imports 
a consideration,* but there is other authority to the 
contrary.5 The same construction as to executed 
contracts has been given a statute making a seal on 
an executory instrument merely presumptive evi¬ 
dence of consideration.® 

In equity it has always been permissible to in¬ 
quire into the consideration of a sealed instru¬ 


ment;'^ and at common law there were certain ex¬ 
ceptions recognized to the general rule in cases 
where there had been a failure of consideration,* 
where the consideration was immoral and unlaw¬ 
ful,® or where the contract was in unlawful re¬ 
straint of trade.i® 

§ 73. Statement of Consideration 

A statement of consideration need not appear on the 
face* of the Instrument. A recital of consideration Im¬ 
ports one and such consideration as stated impliedly ex¬ 
cludes any other. 

Except when required by some statute, the con¬ 
sideration for a contract need not appear on its 
face, but may be proved by parol or inferred from 
the terms of the agreement.^! A recital of con- 


Callalian, 181 Ill.App. 323. See 
Burroughs v. Sellec^ 186 IlLApp. 
446. 

Mass.—^Hayden v. Beane, 199 N.E. 
765—Newburyport Soc. for Belief 
of Aged Women v. Noyes, 192 N.B. 
54, 287 Mass. 530—Byan v. Charles 
E. Reed & Co., 165 N.EL 396, 268 
Mass. 298—Greenburg v. Bopp, 146 
N.EL 687, 251 Mass. 433—Morrison 
V. Boston Ins. Co., 125 N.E. 698, 
234 Mass. 453. 

N.d—Basketerla Stores v. Public In¬ 
demnity Co., 168 S.E. 822. 204 N.C 
637. 

Pa.—^In re Conrad’s Estate, 3 A.2d 
697—Jeffers v. Babls, 155 A. 878, 
304 Pa. 281—Mardls v. Steen, 141 
A. 629, 293 Pa. 13—McCreary v. 
Edwards, 172 A. 166, 113 Pa.Super. 
161—^Holz V. Smyth, 59 Pa.Super, 
83—In re Sears’ Estate, 18 Pa.Dist 
& Co. 319—Krum v. Grube, 6 Pa. 
Dlst & Co. 66. 

S.C.—Bandy v. Bandy, 197 S.B. 396, 
187 S.C. 410—^Alderman v. Aider- 
man, 181 S.E. 897, 178 S.C. 9, 105 
A.L.R. 102—Bank of Charleston v. 
Oates, 168 S.E. 272, 160 S.a 188. 
Tex.—Wright V. Robert & St John 
, Motor Co., 68 S.W.2d 67, 122 Tex, 
278. 

Va—Wilson v. Butt 190 S.B. 260, 
109 A.KR. 1484—Branch v. Rich¬ 
mond Cold Storage, 182 S.E. 848, 
146 Va 880. 

ImpUed 

Consideration is Implied In spe¬ 
cialty.—^Roth V. Baltimore Trust Co., 
168 A. 82, 161 Md. 840. 

Vxenmed 

Consideration for contract was 
presumed, where agreement was un¬ 
der seal—Goodwin v. Cabot Amuse¬ 
ment Co., 149 A. 674, 129 Me. 36. 

&iportB ooiiildazatlon pilxiu fade 
• That an agreement is under seal 
Imports a consideration only prima 
facie, and the want thereof may be 
shown as a matter of defensa— 
Gates v. Herr, 172 P. 912, 102 Waph. 
181. 


Effect of failure of ooasidetatloa 

Defense of failure of consideration 
la no more potent than that of want 
of consideration, where contract Is 
under seal — Goodwin v. Cabot 
Amusement Co.. 149 A. 674, 129 Me. 
36. 

99. Pa.—In re Conrad’s Estate, 8 A. 
2d 697. 

1. U.S.—In re Greene, D.C.N.T., 46 
F.2d 428. 

Or.-Wilson v. Prettyman, 186 P. 687, 
94 Or. 276. 

13 C.J. p 315 note 79. 

m New Tork 

(1) Under a statute so providing, 
it has been held that a seal consti¬ 
tutes presumptive evidence of con¬ 
sideration for contract.—^Parsons v. 
Llpe, 286 N.r.S. 60, 168 Mlsc. 32, af¬ 
firmed Parsons v. First Trust & De¬ 
posit Co., 277 N.Y.S. 426, 243 App. 
Div, 681 and 277 N.T.S. 428, 248 App. 
Dlv. 681, affirmed 200 N.E. 31, 269 
N.T. 630. 

(2) However, It has also been held 
that consideration Implied by a seal 
cannot be Impeached for purpose of 
invalidating the instrument or de¬ 
stroying Its character as a specialty. 
—Cochran v. Taylor, 7 N.E.2d 89, 278 
N.Y. 172, reversing 289 N.Y.S. 911, 
243 App.Dlv. 669, affirming 282 N.Y.S. 
680, 166 Mlsc. 760. 

(3) It has been held also that a 
sealed Instrument Is conclusively 
presumed to Import consideration.— 
In re Levy's Estate, 8 N.Y.S.2d 868, 
169 Mlsc. 785. 

Expression of oonsideratlon 
A seal affixed to an Instrument Is 
an expression of consideration.—Ti¬ 
tle & Trust Co. V. Nelson, Or., 71 P. 
2d 1081. 

a. Ala.—Giles v. Wmi^ns. 8 Ala. 
316, 87 Am.D. 692. 

Comt — Hartford-Connectlcut Trust 
Co. V. Divine, 116 A. 289, 97 Conn. 
198, 21 A.LuR. 134. 

Mo.—Smith V. Busby, 16 Mo. 888, 67 
^ Am.D. 207. 


Vnauthotised attaohment of seal by 
agent , 

While,. it an agent authorised by 
parol to execute a simple contract 
unnecessarily attaches a seal, the 
seal may be treated as surplusage, 
and the contract Is valid, the other 
party cannot 'so treat the seal to as¬ 
sert validity of the contract, and 
insist on the presumption arlslhg 
from the seal that there was con¬ 
sideration.—Royal Indemnity Co. v. 
Danslger, 167 N.Y.S. 879, 101 Mlsc. 
605. 

3. Ga.—Brown v. Nichols, 99 S,B. 
67, S3 GaJtpp. 669. 

4. Wash,—Monro v. National Sure¬ 
ty Co., 92 P. 280, 47 Wash. 488. 

5- Mo.—^Muenlnghaus v. James, 24 

S.W.2d 1017, 324 Mo. 767. 
e. N.Y.—Hull V. Hull 168 N.Y.R 
743, 172 App.Dlv. 287—Stromblad 
V. Hanover Fire Ins. Co., 201 N.Y. 

I S. 67, 121 Mlsc. 322. 

WIs.—Singer v. General Accident 
Fire ft Life Assur. Corporation, 
262 N.W. 702, 219 WIs. 608. 

7. S.C.—Way v. Union Cent L. Ina 
Co., 39 S.E. 742, 61 S.C. 501. 

Va.—Branch v. Richmond Cold Stor¬ 
age, 132 S.E. 848, 146 Ya. 680. 

13 C.J. p 316 note 83. 
a Pa.—Yard v. Patton, 18. Pa. 278. 

5. C.—Bandy v. Bandy, 197 S.E. 396, 
187 S.a 410. 

9. U.S.—Eennett v. Chambers, Tex, 
14 How. 88, 14 L.Ed. 816. 

Ky.—Wilhite v. Roberts, 4 Dana 172. 
N.Y.—Gray v. Hook, 4 N.Y. 449. 

N.C.—Logan v. Plummer, 70 N.C. 
888 . 

Pa.—Gompers v. Rochester, 66 Pa 
194. 

13 C.J. p 315 note 85. 

10. Masa—Alger ' v. Thaoher, 19 
Pick. 61, 81 Am.D. 119. 

18 C.J. p 815 note 86. 

11. Colo.—Ellison V. .Young, 206 F. 
802, 71.Colo. 385. 

, 18 C.J. p 867 note 79. 
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sideration imports one,i2 and where a statement of 
the* consideration in the contract is not controvert¬ 
ed, it amounts to prima facie evidence of such con¬ 
sideration as the instrument states,but affirma¬ 
tive evidence of no consideration overcomes the 
presumption.^* The expression of one considera¬ 
tion impliedly excludes any other.15 Where a con¬ 
tract recites the payment of one dollar as its con¬ 
sideration, it is valid, although the sum named was 
not actually paid, since it creates an obligation to 
pay such sum which may be enforced by the other 
party.^® So, the words “for value received” in a 
written contract are prima facie evidence of a suf¬ 
ficient consideration but they do not necessa¬ 
rily import a consideration in money, for a promise 


§ 74 

to pay in the future may be shown to have been the 
consideration,1® and notwithstanding the admis¬ 
sion “for value received” the writing may show 
on its face a clearly past consideration, and hence 
no legal consideration.^® A recital in a contract 
that each party has paid to the other one dollar im¬ 
ports no consideration.®® 

Under the civil law, also, the cause or consider¬ 
ation need not be expressed and it may be presumed 
both to exist and to be valid.®^ The statement of 
a false cause or consideration vitiates the contract 
unless it is shown to have been based on a real and 
valid one.®® Where the description of the consid¬ 
eration is erroneous, the true cause may be shown 
by parol.®® 


B. WHAT CONSTITUTES A CONSIDEEATION 

1. In GekebaIi 


§ 74. General Rule 

Thera It a aufflelent oonilderatlon for a promise If 
there Is any benefit to the promisor or any detriment to 
the promisee. A benefit need not necessarily accrue to 
the promisor If a detriment to the promisee Is present, 
and there Is a consideration If the promisee does any¬ 
thing legal which he Is not bound to do or refrains from 
doing anything which he has a right to do, whether or 


not there Is any actual loss or detriment to him or actual 
benefit to the promisor. 

It may be laid down as a general rule, in accord¬ 
ance with the definition given above in § 70, that 
there is a sufficient consideration for a promise if 
there is any benefit to the promisor or any loss or 
detriment to the promisee.®* It is not necessary 


12. Tex—MIers & Rose v. Trevino, 
Civ.App., 213 S.W. 716, error re¬ 
fused. 

13. N.T.—Parsons v. Lipe, N.T. 

S. 60, 168 MIsc. 82. affirmed Par¬ 
sons V. First Trust & Deposit Co., 
277 N.T.S. 426, 243 App.Diy. 681 
and 277 N.T.S. 428. 243 APp.Div. 
681, affirmed 200 N.BL 81. 269 N.T. 
630. 

Vt—Spencer v. Potter, 80 A. 821, 86 

rt L 

14. N.T.—Graham v. Denton, 2 N. 

T. S.2d 176, 268 App.Dlv. 910. 

18. U.S.—Andrew Jergens Co. v. 
Woodbury, Inc., D.C.DeI., 273 F. 
962, affirmed, C.C.A., 279 F. 1016, 
certiorari denied Andrew Jergens 
Co. V. William A, Woodbury Dis¬ 
tributors, 43 S.Ct 92, 260 U.S. 728, 
67 L.Ed. 484. 

1& .Ga—Sampson v. McRae, 116 S. 
B. 661, 29 G^App. 690, conforming 
to answers to certified questions 
Cone V. American Surety Co., 116 
S.E. 48i; 164 Oa. 841—Bridges v. 
Shirling, 106 S.S. 862, 26 GaApp. 
279. 

Tex—McKay v. Tally, CivApp., 220 
S.W, 167, 170, quoting Ooxpus Jiu 
>ls, and followed In McKay v. 
S^ilffham, 220 S.W. 171., 

13 C.J. p 867 note 81.. 

Vomlnal oonsldaMtloii 
The words, “one cent," "one dime," 
4nd ','pne doUar*" ajre technical wor^ 


used to express "nominal considera¬ 
tion."—Finley v. Williams, 29 S.W.2d 

103. 826 Mo. 688. 

17. Minn.—Frank v. Irglns, 6 N.W. 
380, 27 Minn. 43. 

13 C.J. p 367 note 82. 

18. Iowa.—Osgood V. Brlngolf, 32 
Iowa 265. 

18. Ohio.—^Hamor v. Moore, 8 Ohio 
St 239, 241. 

80. U.S.—Robertson v. Garvan, D.C. 
N.T., 270 F, 648—Velle Motor Car 
Co. V. Kopmeler Motor Car Co., 
Wis., 194 F. 324, 114 C.C.A. 284. 

Kan.—Shelden v. Bright, 10 P.2d 831, 
884, 186 Kan. 861, quoting Oorpns 
Juris. 

81. U.S.—W. li. Slayton & Co. v. 
Newton ft Morgan, C.C.A.La., 299 
F. 279. 

18 C.J. p 806 note 42. 

as. Philippine.—Compahia Gen. de 
Tabacos v. Obed, 18 Philippine 391. 

18 GJ. p 806 note 40. 

83. La.—^Dugas V. Lewis-Chambers 
Const. Co., App., 185 So. 69. 

84. U.S.—Commissioner of Internal 
Revenue v. Bryn Mawr Trust Co., 
C.C.A., 87 F.2d 607—petroleum Re- 
fractlonatlng Corporation v. Ken¬ 
drick Oil Co., GC.A.Okl., 66 F.2d 
997—Williams v. Bank of America 
Nat Ass'n. GUAJ^.T., 66 F.2d 884 
—MltcheU V. U. S., D.-GIU., 5 F. 
Supp. 301, affirmed, GCJL, U. S. v.| 
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Mitchell, 74 F.2d 671—Klrby-Car- 
penter Co. v. Burnett La., 144 P. 
636, 686, 76 GGA. 437. 

Ala.—Christie v. Durden, 88 So. 667, 
206 Ala. 571—Webb v. McGowin, 
App., 168 So. 196, certiorari denied 
168 So. 199, 232 Ala. 374. 

Ariz.—Sapp v. Lifrand, 36 P.2d 794. 
796, 44 Ariz, 321. citing Corpus Ju¬ 
ris —L. Grauman Soda Fountain Co. 

V. Etter, 16 P.2d 417, 419, 41 Arix 
141, citing Corpus Juris. 

Ark.—First Nat Bank v. Hasty, 36 S. 

W. 2d 967, 188 Ark. 619—Nakdimen 
V. First Nat Bank, 6 S.W.2d 505, 
177 Ark. 803, certiorari denied 49 S. 
Ct 32, 278 U.S. 685, 78 L.BcL 662. 

CaL—Brownfield v. McFadden, App., 
68 P.2d 998—^Houghton v. Kluegel, 
211 P. 819, 59 CaLApp.’ 714—Flint 
V. Glgulere, 196 P. 86, 60 CatApp. 
314. / 

Colo.—Gertner v. Llmon Nat Bank, 
257 P. 247, 82 Colo. IS—Jones v. 
Jones, 27 P. 86, 1 Colo.App. 28. 

Conn.—State v. Lum, 111 A- 190, 96 
Conn. 199. 

Del.—Szymanska v. Equitable Life 
Ins. Co., Super., 183 A. 309. 

Fla,—^Dorman v. Publlx-Saenger- 
Sparks Theatres, 184 So. 886, 120 
A.L.R. 408—^Rodriguez v, .Powell, 
172 So. 849—Tampa Northern R. 
Co. V. City of Tampa, 140 So. 811, 
104 Fla. 481, rehearing denied 141 
So. 298, 104 Fla. 481—^Robinson v. 
Hyer, 17 So. 746, 86 Fla. 644. .; 

Ga.—House v. Parker, App.^ 1‘93 JLH 
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that a benefit should accrue to the person making he suffers some prejudice or inconvenience, and that 
the promise; it is sufficient that something valuable the promise is the inducement to the transaction.*®- 
flows from the person to whom it is made, or that Indeed, there.is a consideration if the promisee, in 


617—^McOowen v. McCord, 176 S.E. 
693, 594, 49 GeuApp. 868, citing Ooi> 
pu jhaito—Wliitley v. Powell, ^69 
S.E. 766, 47 Ga.App. 106. 

Idaho.—^Farrar v. Parrish, 246 P. 934, 
936, 42 Idaho 461, citing Corpos Jo. 

TlS. 

Ill.—-Arentaen v. Sherman Towel 
Service Corporation, 185 N.E. 822, 
362 111. 827—Green v. Ashland Six- 
ty-Third State Bank, 178 N.B. 468, 
846 IlL 174—Weger v. Robinson 
Nash Motor Co., 172 N.E. 7, 840 IlL | 
81, reversing 266 IlLApp. 649—^An¬ 
derson V. Bills, 167 N.E. 864, 336 
IlL 624—Schlatter v. Triebel, 120 
N.E. 289, 284 IlL 412, affirming 208 
IlLApp. 604—Laughlln v. Irwin, 
262 IlLApp. 40. See Thede Bros. v. 
Matthews, 203 IlLApp. 607. 

Ind.—^Pierce v. Gas City Lumber Co., 
App., 7 N.E.2d 611, rehearing de¬ 
nied 10 N.B.2d 414-^alt Sifrings 
Nat. Bank v. Schlossor, 171 Rb. 
202, 91 Ind.App. 296—Trackwell v. 
Irvin, 116 N.B. 807, 66 Ind.App. 5— 
Baltimore & 0. S. W. R. Co. v. Cin¬ 
cinnati,'L. & A Electric St R. Co.. 
99 N.E. 1018, 62 Ind.App. 639. 

Iowa.—^Bankers Trust Co. v. Econ¬ 
omy Coal Co., 276 N.W. 16—^Downey 
V. GllCord, 218 N.'W. 488, 206 Iowa 
848—Illinois Cent R. Co. v. Water¬ 
loo, a F. & N.-Ry.- Co., 164- N.W. 

■ 208, 182 Iowa 660, modified on oth¬ 
er grounds 168 N.W. 998, 

Ean.—State Bank of Bodge City v. 
Oonder, 296 P. 888, 889, 132 Kan. 
686, quoting Coipiu Otixls. 

Ky.—Shields Const Co. v. Cowan, 109 
S.W.2d 686, 270 Ky. 178—Gannon 
v. Bronston, 56 S.W.2d 368, 36'0, 246 
Ky. 612, citing Coxpns Jnrls—StSm- 
berg Dredging Co, v. Bondurant’s 
Ez’r, 4 S.W.2d 686, 228 Ky. 66^— 
Greenup v. Wllholte, 279 S,W. 665, 
212 Ky. 466—Western Silo Co.' of 
Des Moines, Iowa, v. Johnson, 262' 
SW. 1093, 208 Ky. 704—Cartdr v. 
Hall, 229 S.W. 182, 191 Ky. 75— 
Wallace v. Cook, 227 S.W. 279, 281. 
190 Ky. 262, citing Oorpns Jnxis— 
Rannick v. W. M. Ritter Lumber 
Co., 219 S.W. 80i, 187 Ky. 528— 
Brady v. Equitable Trust Co. of 
Dover, 199 S.W. 1082, 178 Ky. 698-i- 
Sulllvan V. Sullivan, 92 S.W. 966, 
122 Ky. 707, 7 LLltA.,N.S., 166, 18 
AnmCas. 168. 

La.—Crichton Co. v. Smith, 187 So; 
648. 18 La.App. 667. 

Me.—Shaw v. PhUbrick, 161 A 423, 

- 129 Ma 259, 74 AL.R. 290. 

Md.—People’5 Banking Co. of Smiths- 
burg V, Pldellt 3 ^'& Deposit Co, of 

• M^land, 170 A 544, 165 Md. 657, 

1 dissenting opihion 171 A 846, 165 

'' M!A 667—Broaddiis' v. First Nat 

' Bank, 166' A 809, 161 Md. 116. 

Mich,—Sml^th V. Maiey, 162 N.W. 

• 1011,-186 Mich. 16L 


Minn.—^Associated Cinemas of Amer¬ 
ica V. World Amusement Co., 276 
N.W. 7—Merchants’ Nat Bank of 
St. Paul V. State Bank of Worth¬ 
ington, 214 N.W. 760, 172 Minn. 
24. 

Miss.—Miller v. Bank of Holly 
Springs, 95 So. 129. 130, 131 Miss. 
65, 31 AL.R. 698, citing Corpus Jiu 
ils. 

Mo.—^Thompson v. McCone, 68 S.W. 
2d 41, 333 Mo. 768—Starr v. Cren¬ 
shaw, 213 S.W. 311. 279 Mo. 344— 
Peppas V. H. Ehrlich & Sons Mfg. 
Co., 71 S.W.2d 821, 826, 228 MoApp. 
566, dtlng Coxpns jrnito—Mayers 

V. Groves Bros. & Co., App., 22 S. 

W, 2d 174—United Film Ad Service 
V. Roach. 297 S.W. 91. 222 Mo.App. 
339—^Reavis v. Reavis, 247 S.W. 
217, 219, 213 Mo.App.-119, citing 
Corpus Juris—McNulty v. Elansas 
City, 198 S.W. 186, 201 Mo.App. 662. 

N.J.—Levine v. Blumenthal, 186 A 
: 467. 117 N.J.Law 23, affirmed 189 A 

64, 117 N.J.Law 426—Coast Nat 
Bank v. Bloom, 174 A 676, 118 N.J. 
Law 697, 95 AL.R. 628—Westmont 
Nat Bank v. Payne. 166 A 662, 108 
N.J.Law 133—^Roberta v. Remling- 
er, 144 A 796. 106 N.J.Law 427— 

' Houbigant Sales Corp. v. Woods 
Cut Rate Store. 196 A 6^8, 128 N. 
J.Kq, 40. 

N.T.—Holland v. Presley, 8 N.T.S.2d 
804, 266 App.Div. 667, reversing 6 
N.Y.S.2d 743, 168 Misc. 942, supple¬ 
menting 6 N.Y.S.2d 75, 168 Misc. 
447—Siegel V. Spear & Co., 187 N. 
Y.S. 284, 195 App.Div. 845. 

N.C.—Grubb V. Ford Motor Co., 182 
S.H. 780, 209 N.a 88—Industrial 
Loan & Investment Bank v. Dar- 
dlne, 177 S.B. 685, 207* N.C. 609— 
Bank of Lewiston v. Harrington, 

' 170 S.E. 916, 205 N.C. 244—Baske- 
teiia Stores v. Public Indemnity 
Co., 168 S.B. 822, 204 N.C 687- 
American Trust Co. v. Anagnos, 
145 S.E. 619, 196 N.C. 327—Respess 
V. Rex Spinning Co., 138 S.E. 891, 
191 N.C. 809—^Fawcett v. Fawcett 
182 S.B. 796, 191 N.C. 679—Bxum v. 
Lynch, 125 S.B. 16, 188 N.C 392— 
Baptist Female University of North 
Carolina v. Borden, 44 S.E. 47, 182 
N.C. 476. 

,N.D.—Divide County v. CitlSens’ 
State Bank of Ambrose, 201 N.W. 
693, 62 N.D. 29.. 

Ohio.—William Lipstraw Co. v.^Seu-, 
fert 178 N.E. 89, 36 Ohio App. 272: 
— ^Nuhn V. Bank of Vermilion Co., 
168 N.B. 46, 29 Ohio App. 97—Pow-l 
ler V, Smith, 158 N.H. 918, U Ohio, 
App. 824. 

OkL—Dunn v. Thompsdn, 9 P.2d 969, 
166 OkL 169. 

Or.—Cummings Vi Cenfrttl Oregon 
Bank, 228 P. 286,'110 Or. 101.. • 

Pa.—^HiUorest Foundation v. McFdat- 
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ers, 2 A2d 776. 882 Pa. 497—Mikos 
V. Klda, 172 A 101, 314 Pa. 661— 
Union Trus,t Co. of Pittsburgh v. 
Long, 164 A 346, 309 Pa, 470—^Mel- 
roy V. Kemmerer, 67 A 699, 218 Pa. 
381, 11 L.R.AJi.S„ 1018, 120 Am.S. 

R. 885—^Bush v. Atlas Automobile 
Finance Corporation, 196 A 767, 

129 Pa.Super. 469—Welgand v. 
Standard Motor Co., 167 A 493, 106 
Pa.Super. 256—^In re Walsh’s Es¬ 
tate, 93 Pa.Super. 666—Salvagglo v. 
Darlington, 28 DeLCo. 89. 

R. I.—Darcey v. Darcey, 71 A 695, 

29 R.L 384, 28 L.R.A,N.S., 886. 

S. C.—Callahsm v. Ridgeway, 136 8. 

E. 646, 188 S.C 10—EHirman Uni¬ 
versity V. Waller, 117 S.E. 856, 124 

S. a 68, 33 AL.R. 615. 

Tenn.—^University of Chattanooga v. 

Stansberry, 9 TenmApp. 341. 

Tex.—Johnson v. Weed, Civ.App., 62 
S.W.2d 917—Security Drilling Co. 

V. Rathke Oil Co., Civ.App., 41 S. 

W. 2d 1019, 1022, error dismissed, 
citing Corpus Juris—Stallings v. 
Smith, Civ.App., 11 S,W.2d 844— 

W. B. Callahan Const Co. v. Com¬ 
pere, Civ.App., 285 S.W. 686—May- 
field V. Eubank, ClvApp., 278 S.W. 
248—Merchants’ Nat Bank v. Von- 
douris,. Civ.App., 248 S.W. 810—Mo- 
Gary v. CampbelL Civ.App.. 245 B. 

W. 106—Blmendorf v. MuUiken, 
Clv.App., 281 S.W. 164, citing Coiv 
pus Juris—^Burt v. Deorsam, Civ. 
App., 227 S.W. 864—Texas Co. v. 

■ Dunn, Civ-App., 219 S.W. 800, dis¬ 
missed for want of jurisdiction— 
Chandler v. Riley, Clv.App*i 210 
S.W. 716. 

Utah.—Williams v. Peterson, 46 P. 

2d 674, 86 Utah 626. 
yt— State V. Wilson, 196 A 767. 

Va.—^Looney v. Belcher, 192 S.B. 891. 
Wash.—Mowbray Pearson Co. v. E 
a Stanton .Co., 187 P. 370, 109 
Wash. 601, affirmed 190 P. 830, 109 ' 
Wash. 601. 

W.Va.—Central' Trust Co. v. Avis, 
164 S.B. 518, 112 W.Va. 416—Tablet 
V. Hoult, 168 S.fi. 782, 110 W.Ya 
642—^RavenclitC Development Co. v. 
lAfterty, 138 S.B. 104, 108 W.Va 
689-^anes v. Felton, 129 S.E 482, 

99 W.Va. 407. 

Wis.—Onsmd v. Paulsen, 261 N.W. 

641, 219 Wla. 1. 

18 aj. p 816 note 90. 

KatexlaJlty aS to which party Initi¬ 
ates negotlatlona 

It is immaterial as to cofislderaflon 
whether promisor or promisee iniU- 
ates negotlatLons resulting in proiu- 
isa—Strachan v. Burfbrd, 162 SJL 
120, 178 6a. 821. 

as. U.S.—iWoleum Refractionating 
Corporation v, Kendrick Oil Co; 
C.C.AOkL, 66 P.2d 997. ^ 

Ala.—National City Bank of Mobile 
V. Barret, U7 ’So. 66, 217'Ala. ^IL 
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return for the promise, does anything legal which 
he is not bound to do, or refrains from doing any¬ 
thing which he has a right to do, whether there is 
any actual loss or detriment to him or actual bene¬ 
fit to the promisor or not.26 The consideration need 
not move from the promisee but it is sufficient if 
given by a third party.27 There is no consideration 
for a promise where no benefit is conferred on the 
promisor nor detriment suffered by the promisee, 


and the promisor neither undertakes to do any¬ 
thing which he is not bound to do nor forbears to do 
anything which he has a right to do.^* The detri¬ 
ment to the promisee which suffices as a considera¬ 
tion for a contract must be a detriment on entering 
into the contract, not from the breach of it.29 The 
act which constitutes the consideration must be at 
the instance of the promisor,30 and must be re¬ 
garded by the parties as consideration.®^ In the 


Fla.— Dorman v. Publix-Saenger- 
Sparks Theatres, 184 So. 886, 889, 
120 A.L.R. 403, quoting Oorpns Jtu 
xis. 

Iowa.—Smith v. Morgan, 240 N.W. 
267, 214 Iowa 666—Homesteaders’ 
Life Ass'n v. Salinger, 286 N.W. 
486, 212 Iowa 251, followed in New 
York Life Ins. Co. v. Salinger, 235 
N.W. 492—^Lange v. Nisaen. 225 N. 
W. 266, 208 Iowa 211. 

Ky.—Woolum V. Slstemore, 102 S.W. 
2d 328, 267 Ey. 884—Lulgart v. 
Federal Parquatry Mfg. Co., 238 S. 
W. 768, 194 Ky. 218. 

Md.—Humhird v. Humbird, 160 A, 
623, 162 Md. 682. 

Minn.—Home Supply Co. v. Ostrom, 
204 N.W. 647, 164 Minn. 99, citing 
Cforpua Joels. 

Mo.—Duvall y. Duncan, 111 SW.2d 
■ 89—^Rlce V. Provident Life & Ac¬ 
cident Ina. Co., App., 102 S.W.2d 
147—Cox V. A, P. Green Fire Brick 
Co., 75 S.W.2d 621, 625, 280 Mo.App. 
774, dtlng Corpus Juris—Little 
Rock Surgical Co. v. Bowers, 42 

S. W.2d 367, 227 MoJtpp. 744— 
Hackett v. Dennison, 19 S.W.2d 641, 
228 Mo.App. 1213. 

Neb.—U. S. Fidelity & Guaranty Co. 
V. Curry, 264 N.W. 480, 126 Neb. 
706. 

N.J.—Scherman v. Stem, 117 A. 681, 
93 N.J.Bq. 626. 

N.y.—Edrlngton-Minot Corporation 

y. Murray W. Garsson, Inc., 219 N. 

T. S. 166,167, 219AppJDIv. 66, citing 
Corpus Juris—Osborne v. Curtis, 
204 N.T.S. 804, 209 .App.Div. 100, 
afOrmed 147 N.B. 219, 239 N.Y. 616 
—De Paola v. Greenspan, 8 N.Y.S. 
2d 690, 167 Mlsc. 467—Simmons v. 
Randforce Amusement Corporation, 
293 N.Y.S. 746, 162 Misc. 491—Bos¬ 
ton Excelsior Co. v. Amerlo, 263 N. 
Y.S. 174, 147 Mlsc. 1. 

N.C.—Farmers' Co-op. Fertiliser Co. 
V. Eason, 139 S.E. 376, 194 N.C. 244 
—Exum y. Lynch, 126 S.E. 16, 188 
N.C. 892—Cherokee County v. Mer- 
oney, 92 S.E. 616, 173 N.C. 668. 
OW.—Occidental Life Ina. Co. v. Min¬ 
ton, '73 P.2d 440. 448, 181 Okl 298, 
quoting Corpus Juris—Riddle y. 
Hudson, 172 P. 921, 68 OkL 172. 
Pa.—Third Nat Bank & Trust Co. of 
Scranton v. Rodgers, 198 A. 820— 
Everett Hardwood Lumber Co. y. 
Calhoun, 183 A. 659, 121 Pa.Super. 
461—Rudolph y. Matura, 27 DelCo. 
621—Allegheny Yallep; Trust Co. v. 


City of Moneasen, 22 Westmoreland 
Co. 86. 

R. L—George Spalt & Sons v. Malello, 
136 A. 882, 48 R.I. 223. 

S. D.—Woodruff v. Munson, 226 N.W. 
263, 66 S.D. 282. 

Vt—F. A. Jewett & Son v. Smardon, 
144 A. 688, 101 Vt. 488. 

Va.—^Looney v. Belcher, 192 S.E. 891, 
893. 

W.Va.—Ravenclifl Development Co. 
V. Lafferty, 188 S.E. 104, 108 W.Va. 
639. 

13 C.J. p 816 note 91. 

2ft. Ala—Dabbs v. Letson, 98 So. 4, 
210 Ala 306. 

Colo.—Troutman v. Webster, 267 P. 
262, 263, 82 Colo. 98, citing Corpus 
Juris. 

Fla.—Dorman v. Publix-Saenger- 
Sparks Theatres, 184 So. 886, 889, 
120 A.L.R. 403, quoting Corpus Jiu 
rls—Henderson v. Kendrick, 89 So. 
686, 82 Fla. 110. 

Ky.—Gannon v. Bronston, 56 S.W.2d 
868, 360, 246 Ky. 612, 86 A.L.R. 324, 
citing ^rpuB Juris—Bank of St 
Helens v. Mann's Ex’r, 11 S.W.2d 
144, 226 Ky. 381. 

Md,—Hercules Powder Co. v. Harry 
T. Campbell Sons Co., 144 A. 610, 
166 Md. 846, 62 A.L.R. 1497. 

Mass.—Wit V. Ck)mmerclal Hotel Co., 
149 N.E. 609, 263 Mass. -664. 

Mich,—Stott v. Stott, 242 N.W. 747, 
258 Mich. 647, citing Corpus Juris. 

Miss.-Miller v. Bank of Holly 
Springs, 96 So. 129, 130, 181 Miss. 
55, 81 A.L.R. 698, citing Corpus Jiu 
rls. 

Mo.—Cox y. A. P. Green Fire Brick 
Co., 76 S.W.2d 621, 626, 230 Mo.App. 
774, Citing Corpus Juris, 

Neb.—CravrtTord State Bank v. Mc- 
Ewen, 272 N.W. 226, 182 Neb. 389. 

N.J.—Diamond T Motor Car Co. v. 
Eucker, 160 A. 41. 10 N.J.Mlsc. 814. 

N.Y.—Lajam v. Abraham Sahdala & 
Son Corporation, 171 N.Y.S. 611, 
184 App.Dlv. 490. 

Ohio.-Nuhn v. Bank of Vermilion 
Co., 163 N.E. 46, 29 Ohio App. 97. 

Pa.—^HUlcrest Foundation v. MePeat- 
ers, 2 A.2d 776, 778, citing Corpus 
Juris—Third Nat Bank & Trust 
Co. of Scranton v. Rodgers, 198 A. 
820, 321, citing Corpus Juris—York 
Metal & Alloys Co. v. Cyclops Steel 
Co., 124 A. 762, 280 Pa. 586—Golden 
v. Ruhl, 1 Pa.DlBt & Co. 265, 266, 
quoting Corpus Juris. 

Tex.—McNeill y. Simpson, 24 S.W. 
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2d 485, affirmed, ComAipp., 39 S.W. 
2d 886. 

W.Va.—Huff v. Lanes Bottom Bank, 
168 S.E. 380, 110 W.Va. 889. 

13 C.J. p 817 note 92. 
ar. Ga.—Hall v. Wingate, 126 S.E. 
796, 159 Ga. 680. 

R.I.—Cardoza v. Pereira, 167 A. 632, 
58 R.L 460—Smith v. Pendleton, 
168 A- 738, 63 R.L 79. 
a& Ckl.—Cooperative Dairymen’s 
League v. Hansen, App., 78 P.2d 
627—Shipley . Co. v. Rosemead Co., 
280 P. 1017, 100 CaLApp. 706. 

EL—See Freeman v. Counaell, 203 IlL 
App. 333. 

Ky.—Moore v. Kuster, 87 S.W.2d 863. 
238 Ky. 292. 

Mich.—Steep y. Harpbam, 217 N.W. 

787, 241 Mich. 662. 

N.Y.-^ilman v. Hunnewell, 181 N.Y. 

S. 202, 191 App.Diy. 908. 

Okl.—Klnoh y. Cole, 272 P. 1020, 138 
OkL 266. 

Tex.—Smyth y. Conner, dv.App., 280 
S.W. 600—^Lee v. Durham, Civ.App., 
204 S.W. IWl. 

Wash.—Gates v. Herr, 172 P. 912, 102 
Wash. iSl—Brown v. Brew, 169 P. 
992, 99 Wash. 660. 

Wis.—Briggs V. Miller, 186 N.W. 163, 
176 Wls. 321. 

18 C.J. p 317 note 93. 

29, Va.—Kiser v. Amalgamated 
Clothing Workers of America, 194 
S.E. 727. 781, 169 Va. 674, citing 
Corpus JozlB. 

18’C.J. p 818 note 94. 
aa Iowa.—Heggen v. Clover Leaf 
Coal & Mining Co., 258 N.W, 140, 
217 Iowa 820. 

N.Y.—Hammond Oil Co. v. Standard 
Oil Co. of New Jersey, 181 N.E. 
688, 269 N.Y. 312, reversing 263 N, 
Y.S. 784, 283 App.Dlv. 626—Glahn 
V. Clark, 296 N.Y.S. 181, 261 App. 
Dlv. 747—Dahl v. Scandinavian 
Trust Co., 177 N.Y.S. 489, 108 Mlsc. 
186. 

18 C.J. p 818 note 96. 

31. U.S.—^Porter v. Beha, C.C.A.N. 
Y., 12 F.2d 513, affirming, D.C., 8 F. 
2d 66. 

Arlz.—Yuma Nat Bank y. Balsa, 287 
P. 198, 28 Ariz. 836. 

HL—Bartlett v. Laufl^ 271 IlLApp. 
651. 

Ind.—Travelers’ Ins. Co. v. Bmplpy- 
ers* Liability Assur. Corpopatioia, 
Limited, of London, Bsglaol 186 
N.E. 912, 97 Ind.Aj>K. 866 
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matter of a benefit, a mere expectation or hope 
or a contingent benefit,33 is sufficient, as, for ex¬ 
ample, the expectation of advantage or profit from 
the thing promised.34 ^ contract may be based on 
several considerations.® 5 Where a contract is sup¬ 
ported by consideration the general rule is that such 
consideration is applicable to every original party 
to the contract,33 but, where the interests of the 
parties are several, consideration moving to one 
will not support undertakings of the others.®^ 

Estoppel It has been said that every sufficient 
consideration, although not technically an estoppel, 
contains the substantial elements of an estoppel in 
pais, since one man by his promise induces another 
to change his situation, and to repudiate his prom¬ 
ise would enable him to perpetrate a fraud.® 3 Gen¬ 
erally, it makes no difference that one to whom a 
naked promise was made has suffered damage 
through relying or acting on it,3® but a promise 
which the promisor should reasonably expect to in¬ 


duce action or forbearance of a definite and sub¬ 
stantial character on the part of the promisee and 
which does induce such action or forbearance is 
binding if injustice can be avoided only by enforce¬ 
ment of the promise.'*® 

§ 75. Illustrations of Rule 
See infra § 76 et seq. 

§ 76. -Sale, Transfer, or Assignment of 

Property Generally 

A valuable conalderatlon may rest In the lale, trans¬ 
fer, or assignment of property. 

A valuable consideration may rest in the transfer 
of, or promise to transfer, real or personal proper¬ 
ty,*^ or an equitable interest therein,*® as, for ex¬ 
ample, rights in public lands or improvements there¬ 
on,*® transfer of an interest m a partnership,** 
or the relinquishment of a wife’s inchoate interest 
in her husband’s real estate.*® So, the promise to 


Iowa.—Blaln v. Johnson, 208 N.W. 
273, 201 Iowa 961. 

Me.—Shaw v. Phllhrlck, 161 A. 423. 

129 Me. 259, 74 A.L.R. 290. 

N.T.—Beck v. Sheldon, 181 N.B. 860, 
269 K.T. 208, reversing 261 N.Y.S. 
821, 283 App.Div. 893—McGovern 

V. aty of New York. 188 N.B. 26. 

, 234 N.Y. 377, 25 A.L.R. 1442, modi¬ 
fying 196 N.Y.S. 162, 202 App.Dlv. 
861, remittitur amended and rear¬ 
gument denied 142 N.B. 262, 236 N. 
Y. 608—Edrlngton-MInot Corp. y. 
Murray W. Garsaon, Ihc., 219 N.Y, 
S. 165, 219 App.Div. Otf—Keeler v. 
Templeton, 298 N.Y.S. 198, 164 
Mlsc. 118—Comfort v. McCorkle, 
268 N.Y.S. 192, 149 Miac. 826—In re 
Brunswick's Batate, 266 N.Y.S. 879, 
143 Miac. 573. 

Tex.-Hardwicke v. Trinity UnlveT- 
sal Ins. Co., Clv.App., 89 S.W,2d 
600, error dlamlBsed—^First Nat 
Bank v. Shaw, Clv.App., 200 S.W. 
309. 

38. PeL—Affiliated Enterprises v. 
Waller, Super., 5 A.2d 257, 260, cit¬ 
ing Corpus Jnxia. 

18 C.J. P 318 note 97. 

33. Iowa.—Sheffield v. Hancock 
County. 146 N.W. 489, 164 Iowa 661, 
566. 

13 C.J. p 818 note 98. 

aA Wls.—Dohr V. Wolfgang, 188 N. 

W. 75, 161 Wis. 96. 

18 C.J. p 318 note 99. 

3K. Mo.—Chicago, B. ft Q. R. Co. v. 
Vanclen-Boom, App., 80 S.W.2d 188. 

301 Iowa.—^Northern Trust Co. v. 
Ander^n, 262 N.W. 629, 222 Iowa 
690, adhered to 271 N.W. 192, 222 
Iowa 690—Starry v. Starry ft 
Lynch, 234 N.W. 281, 212 Iowa 274. 
317. Tex.—Railroad Commissloa of 


Texas v. Ran, Civ.App., 46 S.W. 2d 
418, error dismissed. 

38. Conn.—^Rice v. Almy, 82 Conn. 
297. 

S.C.—Furman University v. Waller, 
117 S.B. 366, 362. 124 S.C. 68, cit¬ 
ing CozpuB Juris. 

39. U.S.—E. 1. Du Pont De Ne¬ 
mours ft Co. V. Clalbome-Reno Co., 
C.C.A.Iowa, 64 P.2d 224, 89 A.L.R. 
238, certiorari denied Clalbome-Re¬ 
no Co, V. E. L Du Pont De Ne¬ 
mours ft Co., 64 S.Ct 64, 290 U.S. 
646, 78 L.Ed. 661. 

Del.—American University v. Todd, 
Super., 1 A.2d 695. 

18 QJ. p 318 note 96. 

Neb,—Pluckey v. Anderson, 273 
N.W. 41, 182 Neb. 664. 

Ohio.—State ex reL Hess v. City of 
Akron, 10 N.B.2d 1, 68 Ohio App. 28 
—W. B. Saunders Co, v. Galbraith, 
178 N.E. 84, 40 Ohio App. 165. 

Pa.—^Danger t. Superior Steel Corpo¬ 
ration, 161 A. 671, 105 Pa^Super. 
679. 

Spades of cousideratiou 
Promissory estoppel is species of 
consideration for contract—^Porter v. 
Commissioner of Internal Revenue, C. 
CJL, 60 F. 2d 678, certiorari granted 
63 S.Ct 121, 287 U.S. 691, 77 L.Bd. 
516, and affirmed 63 S.Ct 461, 288 
U.S. 486, 77 L.Ed. 880. 

41 . Cal.—Los Angeles County v. 
Farnsworth, 41 P.Ed 677, 4 CalApp. 
2d 616. 

Conn.—Onofrlo v. Clrusuolo, 147 A. 
36, 109 Conn. 621. 

Wls.—Yates v. Welnhardt 272 N.W. 

847, 224 Wls. 496. 

IS C.J. p 319 note 2. 

Ddlvezy of naps 
Where assignee of contract to fur¬ 
nish maps to a borough promised 
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that as soon as he received payment 
he would send a subcontractor his 
check, the latter’s delivery of maps 
to borough was a valid consideration 
for assignee’s promise.—^Thompson v. 
Peppier, 102 A. 879, 91 N.J.Law 160. 
deeds at final settlaneut of 
estate 

The making of deeds to property 
to devisees at the time of the final 
settlement of an estate, Joined in 
by a daughter of testator, who was 
not mentioned in the will, consti¬ 
tutes a sufficient consideration for an 
agreement by a devisee to settle 
with the daughter for a certain sum. 
—Rlepe V. Schmidt, 199 IlLApp, 129. 
Prior transfer 

A prior transfer of property to an¬ 
other does not constitute considera¬ 
tion for a subsequent Independent 
promise by the grantee to the gran¬ 
tor's creditor.—^Farren v. McNulty, 
121 A. 601, 2^7 Pa. 279. 

4a. Me.—Pierce v. Weymouth, 45 
Me. 481. 

18 C.J. p 319 note 8. 

Blglits of redemption 
Conveyance of rights of redemp¬ 
tion in property on which a mort¬ 
gage has been foreclosed constitutes 
consideration.—Tolleson v. Henson, 
83 So. 458, 207 AJa. 629. 

43. Neb.—Paxton Cattle Co. v. Ara¬ 
pahoe First Nat Bank, 38 N.W. 
271, 21 Neb. 621, 69 Am.R. 852. 

13 aj. p 819 note 4. 

44. Ark.—Jones v. Little, 194 S.W. 
229, 128 Ark. 640. 

45. Ind.—Null V. First Nat Bank, 
148 N.E. 622, 81 Ind.App. 406. 

Mich.—Preston v. Preston, 172-N.W. 
371. 206 Mich. 646, affirmed 175 
N.W. 266, 207 Mich. 681. 
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deliver, or the actual delivery of, property to which 
the party has a right of possession will constitute 
a consideration,^® as will the assignment of a judg¬ 
ment,bond,^® contract,^® insurance policy,®® op¬ 
tion,®^ lease,®® unliquidated debt,®® or, generally, 
any chose in action, or right of action against the 
promisor or a third person.®^ 

There is no consideration where the party has 
no interest which he can convey.®® The sale of an 
absolutely void chose in action will not furnish a 
consideration,®® nor will the assignment of an ille¬ 
gal contract.®'^ 

§ 77. — Money, Stocks, or Commercial 
Paper 

The payment or transfer of money, stocks, or com¬ 
mercial paper constitutes a valuable consideration. 


Money is a valuable consideration,®® and its trans¬ 
fer®® or payment,®® or a promise to pay it,®^ or the 
benefit from the right to its use,®® will support a 
contract. The same is true of a promise to supply 
capital for a business enterprise,®® the transfer of 
a note,®4 or the payment of money to a third per¬ 
son.®® The stocks or bonds of a public or private 
corporation,®® certificates of deposit,®7 and checks®® 
are also valuable considerations. 

Payment before due. Payment of interest in ad¬ 
vance or before it is due is a valuable considera¬ 
tion.®® So, also, is the making of a payment on a 
promissory note before it is l^lly demandable.^® 

§ 78. -Rights under Contracts 

The benefit accruing to one of the parties In one Tn- 


46. Ark.—Green v. Holllnjrshead. 290 
S.W. 61, 172 Ark. 676. 

Minn.—^Tremont v. General Motors 
Acceptance Corporation, 223 N.W. 
187, 176 Minn. 294. 

Wash.—Burch v. McDaniel, 8 P. 686, 
2 Waah.T. 68. 

13 C.J. P 319 note 6. 

47. Pa.—^McBride v. Western Penn¬ 
sylvania Paper Co., 106 A. 720, 268 
Pa. 346. 

18 C.J. p 819 note 7. 

4a Me.—^Warren v. Wheeler, 21 Me. 
484. 

N.H.—Morse v. BeUows, 7 N.H. 649, 
28 Am.D. 372. 

N.C.—Gwynn v. Hodgre, 49 N.C. 168. 
49. Ill—Tilton v. Muagrrave, 169 
IlLApp. 243. 

13 C.J. p 319 note 9. 
sa Mo.—Cox V. A. P. Green Fire 
Brick Co., 76 S.W.2d 621, 230 Mo. 
App. 774. 

Premlxuns paid hy employer 
Life certificate Issued to employee 
under group policy on which employ¬ 
er paid premiums was held not em¬ 
ployer's property; hence, Its assign¬ 
ment was not insuflacient considera- 
‘tlon for employer’s promise to con¬ 
tinue payment of weekly sick benefit. 
—Cox V. A. P. Green Fire Brick Co., 
supra. 

61. Mo.—Reed v. Crane, 89 MoJVpp. 
670. 

6a N.H.—Spear v. Fuller, 8 N.H. 
174, 28 Am.D. 391. 

5a Mass.—Crocker v. Whitney, 10 
Mass. 316. 

Tex.—BArrlson v. Knight, 7 Tex. 47. 
54. Pa.—Bald Eagle Valley R. Co. 
V. Nlttany Valley R. Co., 38 A. 239, 
171 Pa, 284, 60 Am.S:R. 807, 29 L. 
B.A. 423. 

13 CJ. p 819 note 13. 

6a Okl.—Cornelius v. Murray. 120 
P. 663, 31 Okl. 174. 

Bight posseina by grantee 
Since an intenirhan railroad may. 


without paying compensation, cross 
the tracks of a steam railroad lo¬ 
cated in the center, and in the grade, 
of a highway, a contract obligating 
an interurban railroad to construct 
and maintain a crossing is a nudum 
pactum, where the only consideration 
for such contract is the right grant¬ 
ed the interurban railroad to cross 
the tracks of the railroad company. 
—^Hannon v. Springfield, Troy & Pi- 
4 ua Traction Co., 10 OhloApp. 372. 

66. N.T.—Sherman v. Barnard, 19 
Barb. 291. 

67. S.C.—Willis V. Hockaday, 1 
Speers 379, 40 Am.D. 606. 

IS C.J. p 819 note 16. 

56. U.S.—^McKee v. Lamon, D.C., 
16 S.Ct 11, 169 U.S. 317, 40 L,Bd. 
165. 

Cal.—^Lindley v. Blumberg, 98 P. 894, 
7 Cal.App. 140, 

Mass.—Williams v. Allen, 123 Mass. 
891. 

Mo.—Strong v. Whybark, 102 S.W. 
968, 204 Mo. 841, 12 L.R.A.,N.S., 
240, 120 Am.S.R. 710. 

Pa.—Dickey v. Norris, 65 A. 641, 
216 Pa. 184. 

One dollar Is valuable considera¬ 
tion, although It may he insufficient 
or inadequate.—^Landowners' Oil 
Ass’n V. Sharpe, Tez.Clv.App., 61 S. 
W.2d 156, reversed on other grounds 
Sharpe v. Landowner's Oil Ass’n, 92 
S.W.2d 486, 127 Tex. 147. 

Confederate money was regarded 
as a valuable consideration in con¬ 
tracts made In the Confederate 
States. 

Ala.—Kinsey v. Howard, 47 Ala. 236. 
Ky.—Smith v. Scott 6 Ky.Op. 488. 

13 C.J. p 319 note 16 [a]. 

69. Minn.—^Black v. Oliver, 88 N. 
W. 886, 80 Minn. 890. 

GO. U.S.—^Reed, Fears & Miller v. 
Miller, D.C.Pa., 2*F.2d 280—Rob¬ 
ertson v. Qarvan, D.C.N.T., 270 F. 
643. 


Iowa.—^Plrst Trust Joint-Stock Land 
Bank of Chicago v. Cuthbeit, 246 
N.W. 810, 216 Iowa 718—^Nelson v. 
Conroy Sav. Bank, 194 N.W. 204, 
196 Iowa 391. 

Mo.—^Drummond Realty & Invest¬ 
ment Co. V. W. H. Thompson Trust 
Co., 178 S.W. 479. . 

13 C.J. p 319 note 18. 

Oonsidaratlon for guaranty 
Payment of a bill for construction 
work Is a good consideration for a 
guaranty of such work.—Campau 
Realty Co. v. Lenhardt 128 N.W. 
1078, 164 Mich. 83. 

61. Iowa.—^Herron v. Brlnton, 176 N. 
W. 881, 188 Iowa 60. 

13 C.J. p 319 note 19. 

Written obligation to make up losses 
There is consideration where bank 
officers give written obligation to 
make up losses.—^Elliott v. Sloan, 266 
P. 1069, 88 Wyo. 276. 

62. B.C.—Thompson v. State Bank, 3 
Hill 77, 30 Am.D. 864. 

63. La—Schmlnke v. Their Credi¬ 
tors, 28 So. 712, 60 La.Ann. 511. 

64. Mass.—Tlmson v. Parrott, 121 
N.E. 423, 281 Maas. 567. 

Pa—Ellis V. Sokoloff, 148 A. 707, 298 
Pa 635. 

66. Tex.—Cohen v. Grimes, 45 S.W. 
210, 18 Tex.Civ.App. 827. 

66. Tex.—^National Bank of Cleburne 
v. M. M. Pittman Roller Mill, Civ. 
App., 262 S.W. 1096, reversed on 
other grounds, Com.App., 265 S.W. 
1024. 

13 QJ. p 819 note 23. 

67. Miss.—^Mississippi R. Co. v. 
Scott, 8 Miss. 79. 

68u N.Y.—Barrett v. Parent, 74 N.Y. 
S. 8. 68 App.Dlv. 166. 

69. Cal.—Occidental Life Ins. Co. v. 
McCracken, 65 P.2d 180,19 Cal.App: 
2d 239.. 

18 C.J. p's20 note 27. 

Ifk Neb.—Jones v. Vennerberg, 274 
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strument may be the consideration for the promise of 
such party In another which Is executed as part of the 
same transaction, and when so intended, an agreement 
with one person may constitute consideration tor an 
agreement with another. A breach of contract to which 
no liability attabhes cannot be consideration for a subse* 
quent contract made by way of reparation. 

Where two instruments are executed as part of 
the same transaction, the benefit accruing to one of 
fhe parties in one instrument may be the consider¬ 
ation for the promise of such party in the other.^i 
When so intended, an agreement with one person 
may constitute consideration for an agreement with 
another.^® If there is no right of recovery on a 
breach of a prior contract, such breach cannot be 
consideration for a subsequent contract made by 
way of reparation,"^® and similarly, the relinquish¬ 
ment of an alleged right to rescind is not consid¬ 
eration for a new promise where no right to re¬ 
scind exists."^* A restoration of contract rights 


which have been lost constitutes consideration for a 
new promise,"^® and, likewise, an agreement not to 
exercise an option so as to allow another person to 
buy is a valuable consideration.^® An express 
agreement to pay mterest during the extension pe¬ 
riod is not necessary in order to constitute consid¬ 
eration for an extension of the time for payment of 
a debt.'^^ The extension of time for payment of a 
debt"^® or for performance of a contract obligation"^® 
constitutes consideration. 

The release of rights under contracts as con¬ 
stituting consideration is considered in § 103 infra. 

§ 79. -Services, Maintenance, or Support 

Performance or the promise to perform services con. 
stitutes a valuable consideration. 

Performance,®® or agreement or promise to per- 


N.W. 494, 496, 183 Neb. 148, quot¬ 
ing Cozpna JnxlB. 

IS CJ. p 320 note 28. 

7L Kan.—Skinner y. Skinner, 270 
P. 694, 126 Kan. 601. 

Minn.—People’s Cleaning & Dyeing 
Co. V. Share, 210 N.W. 897, 168 
Minn. 474. 

N.T.—Second Reformed Protestant 
(Dutch) Church of Town of Plat- 
bush in Kings County v. Trustees 
of Reformed Protestant Dutch 
Church of Town of Flatbuah in 
Kings County, 221 N.T.S. 396, 220 
App.Dly. 244, affirming 216 N.T.S. 
616, 127 Mlsc. 498. 

73, N.J.—^Pryns v. Pair Lawn Pur 
Dressing Co., 168 A. 862, 114 N.J. 
Bq. 462. 

Oontiaot with auto dealers 

Contract wherein automobile deal¬ 
er given exclusive selling agency 
agreed to pay any other dealer per¬ 
centage of list price of. automobile 
sold in other’s territory, agreement 
to be construed as between all deal¬ 
ers signing similar agreements. Is 
supported by consideration.—^Kessler 
y. A, W. Halle Motor Co., 217 N.T.S. 
182, 127 Mlsc. 418. 

73. Kan.—^Hoffman y. Atchison, T. & 
S. P. Ry. Co.. 281 P. 986. 129 Kao. 
59. 

Fayuent to iaauxaiice agent fox xe- 
tuxn of policy 

.Return of life, insurance policy by 
Inhorer's agent at request of Insured 
and surrender of Insured's premium 
dkecic to agent’s order was no con¬ 
sideration for Insured’s promise to 
pay . agent money In lieu of commis¬ 
sion he would have received, and cre¬ 
ates no legal liability, since there 
was no liability to pay thi Insurer. 
—Nelklrk v. WUUaiuB. 94 S.B. 947, 81 
W.Va. 668. 


Ooatiaot by snrsty rdsaMd from 
bond , 

Where a contractor, as principal 
on a drainage ditch bond, was dis¬ 
charged from completing the drain¬ 
age Improvement, and the surety on 
his bond then entered Into an agree¬ 
ment with the county to complete 
the Improvement, but without being 
Informed of a material change In the 
original contract with the principal, 
nor advised of outstanding claims 
that had been filed at that time In 
the ditch proceedings, and without 
knowing that he (the surety) wajs 
released from liability on the bond 
as a matter of law, because of the 
alteration In the contract It was 
held such contract by the surety to 
complete the Improvement was with¬ 
out consideration and did not bind 
him.—Holland v. Story County, 192 
N.W. 402, 195 Iowa 489. 

T4h CkL—Sumner v. (^eral Motors 
Acceptance Corporation, 186 S,B. 
747, 68 Ga.App. 630. 

7B. Wis.—^Hedstrom v. Schaumann, 
188 N.W. 968, 174 WIs. 364. 

7». CaL—Flint y. Glgulere, 195 P. 86. 
60 CalJLpp. 814. 

77. Wash.—Stankey v. (Jodwln,' 291 
P. 726, 168 Wash. 494. 

Intaxest on aocxnad intsxest 
To constitute valid agreement to 
extend time for payment, it Is not 
necessary to agree to pay Interest on 
accrued Interest In addition to Inter¬ 
est on principal obligation.—Stankey 
V. Godwin, supra, 

78b Ga.—Nalley Land & Investment 
Co. V. Merchants & Planters Bank, 
199 S.B. 816. 

78l CaL—^Los Angeles County v. 
■ Pamsworth, 41 P.2d 677, 4 CaL 
. App.2d 616. . 

80l / U.S.—CteJdfiier v. Du Pont, N. 
T., 260 P. 227, 162 C.CJL 868. 
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CaL—Ogden v. United Bank & Trust 
Co.. 276 P. 430, 206 Cal. 671. 

Colo.—Spelts V. Anderson, 186 P. 468, 
469, 67 Colo. 68, citing Corpus Jiu 
xis. 

Qa.—^Hall v. Wingate, 126 S.H. 796, 
159 Ga. 630. 

Iowa.—Ellis V. Allman, 260 N.W. 172, 
217 Iowa 488. 

Kan.—McEnulty v. McEnulty, 69 P. 
2d 1106, 146 Kan. 198—Hickman 
v. Union Oil Co. of Wichita, 189 P. 
891, lOS Kan. 656. 

Mo.—Thompson v. .Schults, 296 8.W. 

206, 222 Mo.App. 268. 

N.T.—Gurnee v. Hasbrouck, 274 N. 
T.S. 448, 242 App.Div. 774, reversed 
on other grounds 196 N.B. 688, 267 
N.T. 67—Sasson v. Perris, 248 N.T. 
S. 126, 281 App.Dlv. 624. 

N.a—Neal V. Hagedom Const. Co., 
136 S.E. 120, 192 N.C. 816. 

Ohio.—BaJcer v. Kimball, 159 N.B. 

860, 26 Ohio App. 146. 

OkL—Potter V. Brtel, 194 P. 201, 80 
Okl. 67—Chowning v. Graham, 178 
P.’676, 74 Okl. 282. 

Or.—Oregon Home Builders v, Crow¬ 
ley, 170 P. 718, 87 Or. 617, rehear¬ 
ing denied 171 P. 214, 87 6r. 617. 
Pa.—^Tomlinson v. Wilson, 164 A. 721, 
810 Pa. 41. 

WIs.—^Hooper v. 0. M. Corwin Co., 
226 N.W. 822, 199 Wls. 139. 

18 aj. P.820 note 29. 

IIzLdsr d.vll law, also, service or 
benefit remunerated may constitute' 
the cause or consideration in remun- 
eratory contracts.—Carmelite Nuns 
V. Rossy. 10 Porto Rico 277—18 dJn 
p 806 note 37. 

Addittonsl work tarn smployet 
Contract of employer to ^ve em¬ 
ployee one-fourth Interest In com¬ 
pany to be formed was held support¬ 
ed by sufficient consideration, where 
additional work was required of em¬ 
ployee.—^Bllerson v. (3TOve, C!.C.A.N 
C., 44 P.2d 498. 
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form,service constitutes valuable consideration, 
as, for example, service to be rendered by promisee 
in securing a loan or gift for the promisor,*^ a 
promise to sell land conveyed to the 'promisor and to 
pay over the price received above a certain sum,83 
an undertaking by an agent to sell property, in con¬ 
sideration of which the owner promises to pay a cer¬ 
tain sum if the agent makes a sale, and half that 
sum if the owner himself sells,8^ an agreement to 
settle and arrange matters to prevent a suit from 
being brought against the promisor,86 the prosecu¬ 
tion of a suit to judgment,*® services by one not 
bound in law to render them in aiding a party in in¬ 
terest in his preparation for trial by disclosing who 
were informed on material points and what, they 
testify to,87 or an agreement by an innkeeper to 
hold the baggage of a traveler for the benefit of 
■another innkeeper until the board bill contracted by 
such traveler to the latter should be paid.** 

Maintenance or support. An agreement for the 
maintenance or support of the promisor is a valua¬ 
ble consideration.** 

5 80. -Loans or Advancements 

Tha loan or advancement of money or property Is a 
valuable consideration. 


The loan or advancement of money or property is 
a valuable consideration.** 

§ 81. -Incurring Liability or Expense 

The assumption of an actual liability at the request 
of the promisor Is a valuable consideration. 

The assumption of a liability at the request of the 
promisor is a valuable consideration,* ^ as, for ex¬ 
ample, a guaranty of the promisor’s debt,** the pay¬ 
ment or discharge of claims against him,** the as¬ 
sumption of the promisor’s debt,*^ the incurrence 
of medical expenses,** a loan of credit,*® incurring 
liability as surety,*^ the indorsement of a promis¬ 
sory note,** a promise to indemnify another against 
a prospective loss or damage,** or the purchase of 
property at the instance of the promisor and moved 
by his promise of assistance.^ 

There must be an actual liability to incur in or¬ 
der to constitute it a valuable consideration, and the 
incurring of a mere ideal danger which has no 
foundation in fact or in law is not a valid consid¬ 
eration for a promise.* The fact, however, that the 
liability may be contingent will not deprive it of its 
efficacy as a consideration.* 


8L XJ.S.—Gartlner v. Du Pont N.T., 
260 F. 227, 162 aCJL 368. 

Kan.—Webster v. Camp, 191 F. 284, 
107 Ean. 235. 

13 C.J. P 820 note 80. 

82. Cal.—Barley v. Buell, 11 P. 632, 

• 70 Cat 336. 

N.T.—Matter of Walker, 16 Abb.N. 
Cas. 465. 

83. Me.—^Llnscott v. Mclntlre, 16 
Me. 201, 33 Am-D. 602. 

8ft. N.H.—Hoskins v. Fogg, 60 N.H. 
402. 

85. Vt—Cobb V. Cowdery, 40 Vt 26, 
94 AmiD. 370. 

86. Mo.-^Rldenbaugh v. Toung, 46 
S.W. 969, 146 Mo. 274. 

18 C.J. p 820 note 85. 

81. Vt—Cobb V. Cowdery, 40. Vt 26, 
94 Am.D. 370—Chandler v. Mason, 
2 Vt 198. 

8a Mo.—^ECartzell v. Saiuiders, 49 
Mo. 438, 8 Am.R. 136. 

8a Arlz.—^Pass V. Stephens, 198 P. 
712, 716, 22 Arlz. 461, citing OoTPtU 
gnxls. 

Iowa.—Peter v. Griflln, 169 N.W. 441, 
184 Iowa 1061. 

Kan.—Crow v. Simon. 296 P. 718, 182 
Ean. 619. 

N.C.—Brown v. Taylor, 98 S.B. 982, 
174 N.C 428, L.ILA.1918B 298. 

Or.—Lytle v. Ramp, 172 P. 608, 88 
Or. 605. 

18 C.J. p tir note 66. 


90. U.S.—Bain v. White, Tex., 256 F. 

428, 167 aCJL 666. 

Cal.—Rcidy v. Collins, 26 P.2d 712, 
716, 134 Cal.App. 718, citing Corpus 
Jozls. 

Iowa.—HIrtz v. Etoppes, 284 N.W. 

864, 212 Iowa 536. 

13 C.J. p 820 note 38. 

9L Cal—Findlay v. Cole, 37 P.2d 
721, 722, 2 CalApp.2d 224, citing 
Corpus Otixis. 

D.C.—Commercial Nat Bank of 
Washington v. McCandllsh, 23 F. 
2d 986, 67 App.D.C. 878. 

Minn.—Merchants’ Nat Bank of St 
Paul v. State Bank of Worthington, 
214 N.W. 760, 172 Minn. 24. 

Tex.—Sloan Lumber Co. v. Southern 
Ornamental Iron Works, Civ-App., 
66 S.W.2d 722. 

13 CJ. p 820 note 89. 

98 . Md.—Ziehm v. Prank Stell Brew¬ 
ing Co. of Baltimore City, 102 A 
1005, 131 Md. 682. 

18 C.J. p 320 note ftO. 

03. Minn.—Goetz v. Foos, 14 Minn. 

265, 100 Am.D. 218. 

18 C.J. p 820 note 41. 

94 Mo.—^Kelley v. Briggs, App.. 290 
S.W. 106. 

S.a—Metts V. Wenberg, 166 S.E. 
734, 168 S.G. 411. 

Tex.—Sanders v. O’Connor, ClvApp., 
98 S.W.2d 401, error dismissed. 

|‘18 aj. p 820 note 42. 
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95. Cal.—^Medberry* v. Olcovlcli, 60 
P.2d 281, 16 CalApp.2d 263, deny¬ 
ing hearing 59 P.2d 661,16 CatApp. 
2d 263. 

Ky.—Forsythe v. Rexroat 27 S.W.2d 
696, 284 Ky. 173. 

94 Ky.—Willglng v. Walker. 14 Ky. 
L. 144. 

Pa.—Gray v. Brackenrldge, 8 Penr. & 
W. 76. 

97. Minn.—^Minneapolis Brewing Co. 

V. Tahnke, 181 N.W. 331, 148 Minn. 
• 178. 

18 C.J. p 320 note 44. 

94 Ala.—^Litchfield v. Falconer, 2 
Ala. 280. 

Mich.—^Ferguson v. Perry Cotd Co., 
181 N.W. 980, 218 Mich. 197— 
Freeman v. Hoag, 175 N.W. 166, 
208 Mich. 244. 

99. Wash.—^Marrazzo v. Orlno, 78 P. 
2d 181. 

, 13 aJ. p 820 note 46. . 

L Ky.—^Berry v. Graddy, 1 Mete. 
553 . 

S.C.—Meacham v. McKle, 1 Hill 374. 
Va—Scott V. Osborne, 2 Muni 413, 
16 Va 418. 

2. Ala—Maull r. Vaughn, 46 Ala 
134. 

Mass.—Cabot v. Hasklqs, 3 Pick. St. 
a ILL—AldrliOiV. 



§ 82 

§ 82. -Promise to Pay Debt of Third Per¬ 

son 

A promls« to pay the debt of a third person may 
constitute a valuable consideration for a contract, but 
such a promise of Itself based on no new benefit to the 
obligor or detriment to the obligee lacks a consideration 
and Is unenforceable. Hov/ever, In Louisiana the debt is 
sufflclent consideration for the promise. 

A promise to pay the debt of a third person may 
constitute a valuable consideration for a contract* 
Such a promise, of itself, however, based on no new 
benefit to the obligor or detriment to the obligee, 
lacks a consideration and is unenforceable,^!* but if 
there is some new benefit or detriment, such as a 
discharge of the debtor or a promise of forbearance 
or the like, it is founded on-sufficient consideration.® 
In Louisiana, the rule prevails that a debt due by 
another is sufficient consideration to support a prom¬ 
ise by a third person to pay 

§ 83. -Promise to Make Gift 

A promise to make a gift lacks a consideration. 


17 C.J.S. 

A promise to make a gift lacks a consideration 
and is unenforceable.® 

§ 84. -Location of Buildings, Etc. 

Benefits accruing to property owners from the loca¬ 
tion of public or private buildings may constitute a 
valuable consideration. 

The benefits accruing to property owners from the 
location of public buildings,® military headquar- 
ters,i® or manufacturing plants or other private 
buildings,constitute a valuable consideration for 
their contracts with reference thereto. 

§ ‘ 85. -Marriage or Promise to Marry 

Marriage or a promise to marry constitutes a valua¬ 
ble consideration. 

Marriage is a valuable consideration!® between 
the parties to the marriage and will support a con¬ 
tract made in consideration of it, as a contract of 
mutual promises to marry.i* Marriage is a suffi¬ 
cient consideration to support a promise by a third 
person to the husband or wife,i* as a promise to 
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4. Ga.—M. C. Klaer Co. v. Padrick, 
118 S.B. 791, SO Oa.App. 642. 

Or.—^Dayldeon v. Madden, 173 P. 320, 
89 Or. 209. 

V ABsimiptlojL of aecadeuVs fttneral eat- 
penses 

That decedent’s estate nil8:ht be 
liable for his funeral expenses did 
not prevent undertaker furnishing: 
supplies and services from making: 
an original a«Teement with dece¬ 
dent's brother respecting them.— 
Smith V. Spaeth, 128 A. 582, 3 N.J. 
«Mlsc. 896. 

6. Ala,—^Hyatt’s Supply Co. v. Lyle, 
133 So. 3. 222 Ala. 460. 

Ga.—^McCowen v. McCord, 176 S.E. 
698, 49 Ga.App. 358—Conley v. Kel¬ 
ley, 160 S.E. 632, 43 Ga.App. 822 
—Fred Didschunelt & Son v. 
Enochs Lumber & Mfg. Co., 156 S. 
E. 720, 42 GaA.pp. 627—Southern 
Cfushed Stone & Granite Co. v. 
Dom, 141 S.B. 69, 37 Ga.App, 664. 
Iowa.—Security Sav. Bank v. Work¬ 
man, 176 N.W. 807, 188 Iowa 676. 
Ky.—Minter’s Adm’r v. Bnglehard, 9 
Ky.Op. 746. 

Minn.—Lulng v. Peterson, 172 N.W. 
692. 143 Minn. 6. 

Mo.—Stantop. v. Edman, App., 28 S.W. 
2d 426. 

Neb.—Western Brick & Supply.Co- 
V. Mid-West Const Co., 162 N.W. 
635, 101 Neb. 254. 

N.T.—Smith V. Morin Bros., 263 N.Y. 

S. 868, 283 App.Dlv. 562. 

Or.—Borge v. Traaen, 76 P.2d 1127, 
denying rehearing 76 P.2d 939. 

5. D.—Mason v. l^ln, 232 N.W. 29, 
67 SJD. 299. 

Ya.—Blchmond Engineering & Mfg. 


Corporation v. Loth, 115 S.B. 774, 
136 Va. 110. 

13 aj. p 321 note 60. 

TaUng over Inudnets as manager 
Where defendant took over maker’s 
business as an agent or manager, 
and not as an owner, the taking over 
of the business was not A sufflclent 
consideration for the promise to pay 
the balance of the note.—Orr v. 
Whleler, 210 P. 664, 24 Arlz. 888. 

& Del.—Gkirford Motor Truck Co. v. 
Buckson, 143 A. 410, 4 W.W.Harr. 
103. 

Ga,—Bluthenthal v. Moore, 82 S.E. 
344, 106 Ga. 424. 

Kan.—Woodman v. Millikan, 270 P. 

684, 126 Kan. ■640.' 

Mass.—^Pope & Cottle Co. v. Wheel¬ 
wright 183 N.E. 106, 240 Mass. 221. 
N.Y.—County Trust Co. of New York 
T. Mara, 273 N.Y.S. 697, 242 App. 
Dlv. 206, afflrmed 196 N.E. 190, 266 
N.Y. 640—Beggs v. PUnt 188 N.Y. 
S. 418. 

Or.—XTmpdua Valley Bank of Rose- 
burg V. Wilson, 262 P. 663, 120 Or. 
396. 

Tex.—Breaux v. Banker, Clv.App., 
107 S.W.2d 382, error granted— 
Sloan Lumber Co, v. Southern Or¬ 
namental Iron Works, ClvAipp., 66 
S.W.2d 722. 

13 aj. p 821 note 6L 
7. La.—Commercial Nat Bank v. 
Richardson, 113 So. 162, 163 La. 
938—^Louisiana Store & Market 
Equipment Co. v. Moore, App., 167 
So. 477. 

18 aj. p 321 note 60 [a]. 

Bronezlsten.t debt 

Where the only pretended consid¬ 
eration for a contract Is the promise 
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to pay the alleged debt of a third 
person, which debt In fact does not 
exist, the contract lacks a qonaider- 
atlon.—TJ. S. Fidelity & Guaranty Co. 
V. Thomas, 129 So. 566. 14 La.App. 
117, followed In U. S. Fidelity Guaiv 
anty Co. v. Carbrlao, 129 So. 663, 14 
La.App. 168. 

& Md.—Broaddus v. First Nat 
Bank, 166 A. 809, 161 Md. 116. 

Okl.—^Louthan v. Johnson, 239 P. 173, 
176, 111 OkL 170, quoting Corpus 
Juris. 

Or.—In re Fisher's Estate, 274 P. 
1098, 128 Or. 416. 

Tex.—^Pfeuffer v. Haas, Clv.App., 66 
S.W.2d 111, error dismissed. 

13 C.J. p 321 note 52, 

9 . Colo.—Feamley v. De Mainville, 
39 P. 78, 6 Colo.App. 441. 

Miss.—Odlneal v. Barir, 24 Miss. 9. 

10. H.S.—Stanley v. Schwalby, Tex., 
16 S.CL 764, 162 U.S. 266, 40 L.Bd. 
960. 

11. HL—Klnzie v. Penrose, 8 HL 
616. 

Mo.—Pitt V. Gentle, 49 Mo. 74. 

IS. Ala. — McDonald v. McDoziald, 
110 So. 291, 293, 216 Ala.' 179, cit¬ 
ing Corpus Juris. 

Mo.—Rhoads v. Rhoads, 119 S.W.2d 
247. 

N.J.—American Surety Co. v. Con¬ 
way, 102 A. 839, 88 N.J.Eq. 370. 
N.C.—Whitley v. Whitley, 182 S.E. 
668, 209 N.a 26. 

Ohio.—Rudrldk v. Thull, 177 NJl 
613, 39 Ohio App. 69. 

13 C.J. p 822 note 67. 

N.Y.—Wood V. Jackson, 8 Wend. 
9, 22 Am.D. 608. - 

Id- N.Y.—^De Clcco v, Sohwelzer, 117 
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convey land in consideration of the promisee’s mar¬ 
rying,and the marriage contemplated need not. 
be with any particular person.^® So marriage is a 
sufficient consideration to support a marriage set¬ 
tlement^^ The promise of an infant to marry is a 
good consideration for a corresponding promise.^® 
Mere expectation on the part of the promisee that 
the promisor would marry her is not a sufficient con¬ 
sideration for a promise.!® 

§ 86. -Withholding Competition 

Wlthholfllng of competition when not contrary to 
public policy Is a valuable consideration. 

The withholding of competition, when not con¬ 
trary to public policy, is a valuable consideration.®® 
So also is abandonment of negotiations for a con¬ 
tract,®! and a promise to refrain from bidding on a 
stock of goods offered for sale.®® The sufficiency of 
consideration to uphold covenants in partial re¬ 
straint of trade is considered in § 257 infra. 

§ 87. -Other Illustrations 

Illustrations of sufficient and Insufficient considera¬ 
tion are many and varied. 


Within the concept of the general rule stated in 
§ 74 supra, illustrations of sufficieijt consideration 
are many and varied. Among other examples may 
be noted the performing of a requested act gener¬ 
ally;®® substituting a sixty days’ note in place of 
cash;®* giving an individual note for part of a part¬ 
nership indebtedness;®® promising to enforce a me¬ 
chanic’s lien;®® giving security;®'^ executing a note 
and deed of trust,®® or other documents to which 
promisor had no previous right;®® devising certain 
property to the promisor;®® permitting use of name 
in a suit;®! continuing a garnishment proceeding 
to another day;®® permitting, a creditor to insure a 
debtor’s life;®® enabling the performance of a con¬ 
tract;®* permitting the elevation of a railroad 
bridge;®® joining a labor union;®® employing the 
promisor;®'^ continuing a business;®® resuming 
business relations;®® agreeing to continue work¬ 
ing;*® agreeing to furnish services of an orches¬ 
tra;*! giving or promising an exclusive right or 
privilege on the promisee’s property or business;*® 
promising a share of the profits in a business en¬ 
terprise;*® leaving equipment on certain premises 
so that work can be commenced without delay;** 


N,B. 807. 221 N.T. 431, L.RA,1918H 
1004, Ann.Cas.l918C 816, affirming 
182 N.T.S. 1106, 166 App.Dlv. 919 
—Fredenburg v. Fredenburg, 288 
N.Y.S. 877, 159 Mlac. 626, 

18 C.J. p 822 note 69. 

IB. Pa.—Barr v. HIU, Add. 276. 

16. N.T.— Sterry v. Arden, 1 Johns. 
Ch. 260, afUrmlng 12 Johns. 636, 7 
Am.D. 348. 

N.C.—Qurvln v. Cromartle, 83 N.C. 
174, 178, 63 Am.D. 406. 

17. N.T.—De Clcco v. Bchwelser, 117 
N.B. 807, 221 N.T. 481, L.RA.1918B 
1004, Ann.Cas.l918C 816, affirming 
162 N.T.S. 1106, 166 App.Dlv. 919, 

la N.T.—Willard v. Stone, 7 Cow, 
22, 17 Ain.D. 496. 

19. Conn.—Raymond v. Selllck, 10 
Conn. 460. 

ao. Ky.—Childers v. Plgman, 294 S. 

W. 1088, 220 Ky. 230. 

18 CJ. p 322 note 66. 

a. Ala.—^Moore v. Florence Flwt 
' Nat. Bank. 86 So. 777, 139 Ala. 596. 

S2. Mo.—Williams v. American Ex¬ 
change Bank, 280 S.W. 720, 222 
Mo.App. 483-. 

88. Kan.—Gunnison v. Evans, 18 P. 

2d 191, 186 Kan. 791. 

N.T.—Castorland Milk & Cheese Co. 

V. Shanti, 179 N.T.S. 181. 

Pa.—Bowman v. Press Pub. Co., 176 
A. 483, 816 Pa. 631. 

Tex.—Commerce Realty Co, v. War¬ 
ner Bros. Pictures, CiV.App., 8 S. 

W. 2d 18§, reveTiSed on other 

17C.J.S--28 


grounds Warner Bros. Pictures v. 
Commerce Realty Co., Com.App., 12 
S.W.2d 208, modified and rehearing 
denied 13 S.W.2d 837. 

8^ Ill.—Smucker v. Laiimore, 21 
Ill. 267. 

as. N.T.—Ludlngton v. Bell, 77 N. 

7. 138, 33 Am.R. 601. 

26. Cal.—Matzen v. Morton Bldg. 

Co.. 152 P. 817, 28 CaLApp. 880. 

87. Kan.—Stacy v. Cook, 61 P. 899, 
62 Kan. 60. 

13 C.J. p 322 note 72. 

aa Mo.—^Boone County Lumber Co. 

^ v. Niedermeyer, 172 S.W. 67,* 187 
Mo.App. 180. 

2S. N.T.—National City Bank of 
, New York v. Piluso, 290 N.T.S. 968, 
249 APP.D1V. 626. 

sa III—Rlepe y. Schmidt, 199 Ill. 
App. 129. 

31. Vt—Blodget V. Skinner, 16 Vt 
716. 

33. Tenn.—^Townsend v. Neuhardt, 
203 S.W. 266, 189 Tenn. 696. 

33. N.J.—Sell V. Steller, 82 A. 211, 
53 N.J.Eq. 897, 

34. N.J.—W. G. Root Constr. Co. v. 
West Jersey, eta, R. Co., 90 A. 271, 
86'N.J.Law 646. 

13 C.J. P 823 note 77. 

36. N.T. — Rlgney v. New York 
Cent., eta, R, Co., 146 N.T.S. 896, 
161 App.Dlv. 187, affirmed 111 N.E. 
226, 217 N.T. 81. 

36. Va. — Kiser v. Amalgamated 
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Clothing Workers of America 194 
S.E. 727. 

87.. Cal.—Tennant v.' Wilde, 277 P. 

137, 98 Cal.App. 437. 

Md.—Griffin v. Guy, 192 A. 869. 
N.T.—Davies v. Racer, 26 N.T.S, 298, 
72 Hun 43. 

3R Iowa.—Blair v. Fitch, 179 N.W. 

868, 189 Iowa 1307. 

Pa.—^Hughes v. Sllfer, 89 Pa.Super. 
806. 

39. N.T. — V. Loewers Gambrlnus 
Brewing Co. v. Friedman, 46 N.T. 

, S. 867, 21 Mlsa 32. 

Pa.—Erie Forge Co. v. Pennsylvania 
Iron Wks. Co., 22 Pa.Super. 660. 

4a Ala.—Liles v. Cox, 110 So. 716, 
216 Ala. 327. 

Cal.—Johnson v. Coyne, 277 P. 1093, 
99 CaJ.App. 153. 

Ill.—Guaranty Iron & Steel Co. v. 

Leyden, 285 IlLApp. 191. 

Wash.—Keane v. Fidelity Savings & 
Loan Ass’n, 22 P.2d 69, 173 Wash. 
199. 

41. Ark.—Hocott v. Dougan, 29 S.W. 
2d 1088, 182 Ark. 84. 

42. Minn.—Pish v. Dunn, 60 N.W. 
843, 69 Minn. 99. 

18 C.J. p 828 note 84. 

43. Ark.—^McKinney v. New Rocky 
Grocery Co., 3 S.W.2d 295, 176 Ark. 
* 68 . 

44. Tex.—Banner Oil & Gas Co. v. 
Gordon. Clv.App., 285 S.W, 946, 
dismissed for want of jurisdiction. 
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furnishing fixtures, ^5 merchandise,^* or materials 
agreeing to divide loss as indorsers;^* promise to 
relieve coindorser from agreement to indorse re¬ 
newal notes indorsement of vouchers made pay¬ 
able to promisee by mistake ceasing performance 
of a contract termination of a contract with a 
third person permitting a party to control suit;*® 
appealing a judgment lo a higher court con¬ 
structing a building which enhances the value of 
the promisor’s neighboring land;®* vacating an in¬ 
junction preventing sale of promisor’s realty;** 
consenting to a particular method of settlement;®^ 
agreeing to vacate certain premises and to pay a 
proportionate part of any litigation which might 
ensue;*® withholding money due a third person;*® 
preventing a diminution in the value of property;*® 
taking a note out of a bank where it has been placed 
for collection;*! giving information which is new 
or nbvel and valuable or thought to be so;*® a 
bank’s agreement to sue the payee and indorsee of 
a check negligently paid;** agreement to credit on 
a preexisting debt;*^ the friendly and economical 
settlement of an estate;** voluntary surrender by 


a widow of the watch, clothes, and all other person¬ 
al property belonging to her husband’s estate, even 
though the estate was insolvent;*® the desire of a 
party to have a contract discharged, and mutual 
promises to deliver up obligations held by each;*^ 
confidence induced by undertaking a service for an- 
other;*® an order for the payment of money which 
relieves the drawee from any further liability to 
the drawer;*® purchase of stock or other proper¬ 
ty;’^® purchase of a stock in trade or of a profes¬ 
sional practice;^! grant of the privilege of remov¬ 
ing waste paper attendance at a sal?^® or at a 
theater a dress fabricator’s agreement to fabri¬ 
cate dresses exclusively for a dealer ;7* the sub¬ 
mission of a bid for public improvement bonds ;7* 
an agreement by a hospital to keep a patient for a 
specified period of time abandonment of a pur¬ 
pose to insure certain property;^® and payment of 
a void judgment.^® 

On the other hand, a consideration has been held 
lacking in the case of: An agreement, either orally 
or in writing, to give another refusal of his prop- 

07 . Iowa.—^Leach v. Keach, 7 Iowa 
282. 

68. S.C.—^Pollock V. Carolina Inter- 
‘state Bid?., etc., Assoc., 29 S.E. 77, 
51 S.C. 420. 64 Ain.S.R. 688. 

13 C.J. p 322 note 68. 

69. N.C.—Brera v. Covington, 10 S. 
B. 706, 104 N.a 889. 

70. Neb.—Patrick v. Barker, 112 N. 
W. 868, 78 Neb. 828. 

N.Y.—Crook v. Scott, 72 N.T.S. 616, 
66 App.Div. 139, afOrmed 66 N.E. 
1106, 174 N.T. 620. 

71. ni.—Shober, etc., Lithographing; 
Co. V. Kerting, 107 IlL 844. 

Mich.—Arctic Dairy Co. v. Winana, 
266 N.W. 290, 267 Mich. 80, 94 A 
L.R. 334. 

7S. N.Y.—^Levy Broa Realty Co. V. 
Antonino, 239 N.Y.S. 715, 186 Mlsc. 
268. 

73. Va.—Maughs v. Porter, 161 S.B. 
, 842, 167 Va. 416. 

74 Bla.—Dorman v..,Pnhlix-Saen- 
ger-Sparks Theatres, 184 So. 886, 
180 AL.R. 408. 

N.Y.—Simmons v. Randforce ’AmusV- 
ment Corporation, 298 N.Y.S. 746, 
168 Misa 491. 

75. Cat—V. Gudnason, 64 F.2d 
88, 11 CaLApp.2d 626. 

7& TJ.S.—VT. L. Slayton 4 Co, v. 
Newton ft Morgan. aCJLl4L, 299 
P. 279. 

77. Ga.—Lingo v. White, 106 S.E. 
812, 26 GaApp. 470. 

78. N.Y.—Siegel v. Spear ft Co., 187 
N.Y.S. 284. 195 APp:Div. 846. 

179. Ind.—Wlor v. WiUlama, 82 N. 
I B. 118, m Ind. 414 


45. Ill. — Schlitz Brewing Co. v. 
Travl. 179 IllApp. 269. 

46. Iowa—Smith Bros. Mfg. Co. v. 
Carmichael. 264 N.W. 66, 281 Iowa 
301. 

47. Mich.—^Milligan v. Rappaport, 
284 N.W. 166, 263 Mich. 120. 

Tex.—Clem Lumber Co. v. Elliott 
Lumber Co.. ComAipp,, 264 S.W. 
986, modifying Blllott Lumber Co. 
v. Mitchell, CivAipp., 241 S.W. 221 
—Long Bell Lumber Co. v. Futch, 
Civ.App., 20 S,W,2d 1076, error re¬ 
fused. 

Va—^Richmond Bngineerlng ft Mfg. 
Corporation v. Loth, 115 S.B. 774, 
136 Va no. 

Wash.—Schmitt v. National Sash ft 
Door Co.. 287 P. 209, 166 Wash. 
498. 

48. U.S.—Phillips v. Preston, La, 6 

How. 278, 12 L.Bd. 162. ' 

49. N.J.—Sholk V. Cayer,166 A. 162, 
IW.NJ.Bu. 170. 

50. Han.-Irwin v. Thomas, 12 Ean. 

79. 

61. Colo.—Cory v. Newton, 48 P. 

166. 9 Colo.App. 181. 

6S. Mich.-Western Newspaper Un¬ 
ion v. Eltchel,' 166 N.W. 1021, 201 
Mich. 121. 

83. ' Me.—Goodspeed v. Fuller, 46 Ma 
141, 71 Am.D. 672. 

Ohio.—Case v. Kinney, 7 Ohio Dec. 
(Reprint) 178, 1 Cinc.L.Bul. 277. 

54 Ohio;-Nuhn v. Bank of Ver¬ 
milion Co.. 168 N.B. 46. 29 Ohio 
A)pp. 97. , 

Sft (Ja—Strachan v. Burford. 162 S. 
B. 120/178'Ga 82L 


Kan.—^Nelson v. Schlppel, 66 P.2d 
469, 143 Kan. 646. 

66. R.L—^Menzolan v. Johnson, 189 

A. 410, reargument denied 190 A. 
436. 

67. Or.—^Bauer v. Northwest Blow¬ 
pipe Co., 146 P. 129, 76 Or. 1.. 

68. N.Y.—William B. Wood, Ina v. 
Brener. 171 N.T.S. 34. | 

59. Iowa — Schumacher v, Dolan, 
184 N.W. 624, 164 Iowa 207. 

13 C.J. p 823 note 90. 

64 Mias. — Odineal v. Barry, 24 
Miss. 9. 

61. N.Y.—Stewart v. Bden, 2 CaL 
150. , 

6S. N.Y.—Singer v. Karron, 294 N. 

Y.S. 566, 162 Miaa 809. 

Snggestlona on how to reduce taxes 
Contract by corporation to com¬ 
pensate accountants for suggestions 
as to how corporation could reduce 
franchise tax, was held supported by 
consideration.—^Blfenbein v. Lucken- 
bach Termlnala 166 A. 91, 111 K.J. 
Law 67. 

63. N.Y.—Smith ft McC^rken v. 
Chatham Phenix Nat Bank ft' 
Trust Co.. 221 N.T.S; 688, 220 App. 
Div. 448, appeal dismissed 161 N. 

B. 174, 247 N,Y. 64L 

64 Idaho. —McDougall v. Servel, 
292 P. 590, 60 I^o 9. ' 

18 C.J. p 823 note'OS. 

65. D.C.—^EElIton V. Rackey, 87 App., 
D.C., 88. 

Moi-'-In re Lutz, £70 S.W. 884. 

06. Mass.—Gunther v. (Sunther, 68 
NJL 402, 181 Mass. 217. ‘ 
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erty indefinitely or for a certain timej^O a promise 
to bear part of the expense of a suit made by one 
not interested in, nor a party to, the suit;8i 
agreement by a postmaster’s successor to redeliver a 
certain letter case owned by the postmaster, if on 
writing to Washington the latter found that the de¬ 
partment did not claim it;82 an agreement to con¬ 
vey land when it shall .be paid for from the profits 
to be realized by the purchaser an agreement by 
an .indemnity company with a contractor to apply to 
the road district to be released of liability so that 
the contractor would not have to pay a second pre¬ 
mium;*^ a verbal agreement by a purchasef at a 
sheriff's sale with his own money to hold the prem¬ 
ises in trust for defendant a promise not to levy 
on property;*® a promise by the payee of a note 
that he will not collect it a promise not to collect 
an annuity;** an agreement to pay damages for 
the detention of money beyond the amount de¬ 
tained;** a subsequent agreement by the maker 
of a note to pay a certain sum if the note is not paid 
punctually yrhen due;*® a promise made by a debtor 
when tendering such money as his creditor is bound 
to receive, and which is the full measure of the lia¬ 
bility, to .pay more in another currency, of greater 
value in transaction of business ;*i a promise to 
contribute to the expense of making certain im¬ 
provements on property in which the promisor has 
no interest;** an agreement by the cashier of a 
bank with anothef not to take notes with the lat¬ 
ter’s name on them as surety, unless they contain the 
names of other sureties who are solvent;** an 
agreement with a judgment debtor by a stranger to 
purchase the judgment and allow the debtor one 
half the profits to be made by a sale of the debtor’s 
land;*4 a promise by a judgment creditor to pay 
certain other judgments held by other creditors out 
of the proceeds of an execution sale;** a promise 


made by an attorney during a suit that, if plaintiff 
should be nonsuited or cast in the suit, the attorney 
would reimburse him all the costs;** a father’s 
promise to his daughter to lease his own farm from 
her and pay her a certain rent;*"? immunity from 
the payment of property taxes for which the prom¬ 
isor was never liable;** a promise by a building 
contractor to put another coat of oil on the inside 
of a house, made after he had fully complied with 
his contract, and without any additional considera¬ 
tion;** a promise to return advances made under 
a contract which has been fully performed by the 
promisor up to the time of the promise a prom¬ 
ise of a holder of a joint and several note to one 
of the makers who had made a partial payment to 
look to the other maker for payment of the bal¬ 
ance;* a promise by an indorser of a prbmissory 
note to pay one half of a judgment recovered by the 
holder against the maker and indorsers on the 
. note ;* a promise by the president of a village board 
to pay attorneys for their servjces in prosecutions 
for illegally selling intoxicating liquors;^ and a 
promise to pay a certain sum if the promisee is not 
married within a certain time, where the promisor 
will not profit by the promisee remaining single or 
suffer injury by his marriage.* A note given to a 
father for property that had been previously deliv¬ 
ered as an advancement lacks consideration,* but 
an agreement by a child to pay for the property 
rather than have it deemed an advancement is val- 
.id.*^ A subsequent conversion cannot be treated as 
consideration for a preexisting contract.* 

§ 88. Need Not Be Money or Money Value 

Consideration need not be a thing of pecuniary value 
or even reduclble'to a money value. 

As a valid consideration may be the doing or the 
promising to do something not illegal, at the re- 


80. Minn.—Stensgaard v. Smith, 44 
N.W. 669, 43 Minn. 11, 19 Am.S.R. 
206. 

18 C.J. p 828 note 2. 

81. Airk.—Pinkerton v. Hudson, 113 
3.W. 86. 87 Ark. 606. 

Term.—Whitson’ v. Fowlkes, 1 Head 
633, 78 AnuD. 184. 

aa, Minn.—Smith v. Force, 16 N.W. 
704, 81 Minn. 119. 

88 . Gte.—BeaJl v. Clark, 71 Ga. 818; 
81. Mo.—..ffltna Ins. Co. v. Detjen, 
App., 211 S.W. 911. 

85. Pa.—Dollar Sav. Bank v. Ben¬ 
nett. 76 Pa. 402. 

88 . Ga.—Merchants’ Bank v. Davis, 
8 Ga. 112. 

87. HI.—Weaver v. Fries, 8& HL 356. 

88 . Va.—Triplett v. Woodward, 86 
. SJSL 466, 98 Ya. 187. 


89. N.T.—Phetteplac© v. Steele, 2 
Johns. 442, 

80. U.S.—Shirty v. Harris, C.C.Ind„ 
21 F.Cas.No.12.798, 8 McLean 880. 
91. Ala.—McEUderry v. Jones, 67 
Ala. 203. 

99. Pa.—Conklin v. Chaffee, 69 Pa. 
Super. 243. 

83. Mo.—^North Atchison Bank v. 
Gay, 21 S.W. 479, 114 Mo. 208. 

94. S.C.—Harrison v. Bailey, 14 S.C. 
384. 

95. Pa—^B ranson v. Kltchenman, 24 
A. 61, 148 Pa 641. 

96. N.a—Mitchell v. Bell, 1 N.C. 
167, 2 Am.D. 827. 

97. N.T.—Snyder v. Guthrie, Sfl Hun 
34L 

sa U.S.—In re Greeny D.C.N.T., 46 
F.2d 428. 
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99. Mich.—^Wldiman v. Brown, 47 N. 
W. 231, 88 Mich. 241. 

1. Colo.—Templln v. Hobson, 61 P. 
1019, 10 Colo.App. 625. 

9. Maas.—Smith v. Bartholomew, 1 
Mete. 276, 25 Am.D. 366. 

3. N.T.—Dygert v. GroA 9 Barb. 
606. 

4. Wls.—Hooker v. Rubsell, SO N.W. 
868 , 67 Wls. 257. 

B. N.J.—Sterling v. Slnnlckaon, 5 N. 
J.Law 766. 

6. Iowa— Marsh v. Crown, 73 N.W. 
1046, 104 Iowa 566. 

7. Iowa —^Banning v. Purlnton, 76 
N.W. 639, 105 Iowa 642. 

8 . Mias.—Pritchard v. Hall, 167 Sq.' 
629, 175 Mias.'588. 
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§ 89 


quest of the promisor, which the promisee is not 
already under a legal obligation to do, or the for¬ 
bearing to do something which he has a legal right 
to do, it is dear that a consideration need not be a 
thing of pecuniary value or even reducible to a 
money value.® A promise, for example, to pay an¬ 
other a certain sum of money if he will abstain 
from the use of liquor or tobacco for a certain time 
is binding in favor of the promisee, on the ground 
that a man has a legal right to use liquor and tobac- 
co.i® Other acts, forbearances, or promises which 
have been held a sufficient consideration for a prom¬ 
ise to pay money or to do other acts are: the giv¬ 
ing up of employment and ceasing work;ii loss of 
time,attendance as a student at collegeat¬ 
tending a private school at the instance and request 
of another changing residence at the instance of 
another promising to remain in a particular 


dty;i® traveling for pleasure and'benefit at the 
request of the promisor attending or promising 
to attend the promisor’s funeral naming or giv¬ 
ing another the right to name a child changing 
a child’s name appointment of a person as guard¬ 
ian giving information of any kind to another 
making an affidavit consent to marriage of a 
daughter;®* the surrender by a mother of her il¬ 
legitimate child or the surrender of the custody 
and control of children by parents generally.®® 

§ 89. Benefit to Third Person 

A benefit to a third person may constitute a sufficient 
consideration'for a promise. 

A benefit to a third person is a sufficient consid¬ 
eration for a promise.®"^ Thus, goods or materials 
furnished®® or services rendered®* to a third per¬ 
son at the promisor’s request form a sufficient con- 


9, Ky.—^Bankers Bond Co. v. Buck¬ 
ingham, 97 S.W.2a 606, 601, 266 Zy. 
712—^Dorman v. Carnes, 96 S.W.2d 
869, 26B Ky. 861—iluigart v. Fed¬ 
eral' Parquatry Mfg. Co., 2S8 S. 
W. 758. 760, 194 Ky. 213, quoting 
CoipuB Jdila—^Wallace v. Cook, 227 

S. W. 279, 190 Ky. 262. 

Neb.—^Asmus v. Longenecker, 269 N. 
■W. 117, 131 Neb. 608—HelfWch v. 
Baxter, 268 N.W. 632, 138 Neb. 
281—In re Griswold's Estate, 202 
N.W. 609, 113 Neb. 266, 38 A.L.R. 
868 . 

N.T.—Simmons v. Randforce Amuse¬ 
ment Corporation, 293 N.T.S. 746, 
748, 162 Mlsc. 491, quoting'Ooxpiis 
Jnzis. 

18 C.J. p 324 note 25. 

10. N.C.—Greensboro Bank & Trust 
Co. V. Scott, 114 S.11 476, 184 N. 
G 812. 

13 GJ. p 824 note 26. 

IL, N.T.—^De Paola v. Greenspan, 8 
N.T.S.2d 690, 167 Mlsc, 467. 
lb Vt—Patge V. Ripley, 12 Vt 289. 

ISL N.T.—Robinson v. Hayes' Es¬ 
tate, 202 N.T.S. 732, 207 App.Div. 
718, affirmed 147 NJB. 176, 239 N. 

T. 612. 

Wash.—Hoahor v. Kautz, 63 P. 61, 
19 Wash. 268. 

14 . Md.—^Toung V. Boyd, 69 A. 83, 
107 Md. 449. 

15. N.J.—Burgepser v. Wendel, 62 
A- 994, 78 N.J.Law 286. 

13 GJ. p 824 note 33. 

16. N.H.—'White v. Poole, 62 A. 494, 
78 N.H. 403. 

17. Md.—^Deveemon v. Shaw, 14 A. 
464, 69 Md. 199, 9 Am.S.R. 422. 

1 & Mass.—^Earle v. Angell, 32 N.E. 
164, 167 Mass. 294. 

09. Ind.—Wolford v. Powers, 86 Ind. 
294, 44 Am.R. 16. 

Mass.—Gardner v. Denison, 106 N.B.. 
859, 217 Mass. 492, 61 L.R;A.,N.S., 


1108—Eaton v. Libbey, 42 N.E. 
1127, 165 Mass. 218, 52 Am.S.R. 
611. 

13 GJ, p 324 note 37. 

aa N.T.—Babcock t. Chase, 86 N. 

T.S. 879, 92 Hun 264. 

13 C.J. p 324 note 38. 

ai. Md.—State v. Baker, 8 Md. 44. 

33. Cal.—Green v. Brooks, 22 P. 849, 
81 CaL 828. 

13 C.J. p 824 note 40. 

23. N.T.—Brooks v. Ball, 18 Johns. 
837. 

34. Pa-—Wyant v. Lesher, 23 Pa- 
338. 

35. Ky.—^Benge v. Hiatt, 82 Ky. 666, 
56 AXD.R. 912. 

13 GJ. p 325 note 48. 

36. Mo.—Grantham v. Gossett, 81 S. 
W. 895, 182 Mo. 661—Healey v. 
Simpson, 20 S.W. 881, 118 Mo. 
840. 

87. U.S.—^Bromfleld v. Trinidad Nav. 
Inv. Co.. GGA.C 0 I 0 ,, 86 P.2d 646, 
71 A.L.R. 642. 

Ark.—Hays v, McGuIrt, 65 S.W.2d 76, 
77, 180 Ark. 702, citing Corpus Jiu 
xls. 

Cal.—Creamery Package Mfg. Co. v. 
Bennett, 192 P. 828, 48 CaLApp. 
706. 

Colo.— W. T. Rawlelgh Co. v. Dlck- 
nelte, 61 P.2d 1028, 99 Colo. 276. 
Ga.—^Porter Fertiliser Co. v. Brewer, 
186 S.E. 477. 86 Ga-App. 329. 

Iowa.—dayman v. Blbler, 231 N.W. 
334, 210 Iowa 497. 

Kan.—^Farmers' Equity Co-op. Ass’n 
of Dresden. V. Tice, 251 P. 421, 122 
Kan, 127—^Bottom v. Harris, 193 P. 
1068, 1060, 108 Kan. 7, citing Cor- 
pru Juris—Emerson-Brantlngham 
Co. V. Lyons, 172 P. 513, 102 Kan. 
733. 

Md.—Anderson v. Truitt, 148 A. 223, 
168 Md. 193. 

Mich.—Arctic Da^ Co. v.- Winans, 
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255 N.W. 290, 267 Mich. SO, 94 A. 
L.R 334. 

Mo.—Bank of Coming v. Consolidat¬ 
ed School Dist No. 6, 87 S.W.Sd 
982, 985, quoting the entire sec¬ 
tion from Corpus Jtirls—Weber 
Engine Co. v. Lehrach, 262 S.W. 

467, 459. citing Coxpiu Juris. 

N.T.—^Markson v. Markson’s Furni¬ 
ture Stores, 196 N.E. 824, 267 N.T. 
187, reversing 278 N.T.S. 443, 242 
App.Div. 671—Bowden v. Owen, 171 
N.T.S. 778, 782, citing Corpus Ju¬ 
ris. 

Tex.—Wichita Palls Electric Co. v. 

Huey, Clv.App., 246 S.W. 692. 

IS C.J. p 325 note 46. 

Agreemsut to avoid orlmlnsl pros- 
sontlon 

Parents' agreement to repay mon¬ 
ey misappropriated by their son to 
avoid criminal prosecution or remove 
stigma from his integrity is sup¬ 
ported by sufficient consideration.— 
Switzer v. American Ry. Express 
Co., 133 S.E. 98. 134 S.G 466. 
Coutiaot made fox asslgsmeiit 
Although, as between parties, a 
contract Is without consideration.- 
yet If made for assignment and as¬ 
signed for consideration, original 
contract Is supported by consldera- 
tloiL—Security Acceptance Corpora¬ 
tion V. Doneganl, 166 A. 209, 113 N.J. 
Eq. 681. 

88. Md.—^Heyman y, Dooley. 26 A. 

117, 77 Md. 162, 20 L.R.A. 257. 
N.T.—Roussel v. Mathews, 70 N.T. 
S. 886, 62 App.Div. 1, affirmed 68 N. 
E. 1122. 171 N.T. 684. 

Pa.—Freed v. Richey, 8 A. 626, 116 
Pa. 861. 

13 GJ. p 326 note 46. 

39. Colo.—Spelts V. Anderson, 185 P. 

468, 469, 67 Colo. 63, citing Corpus 
Juxis. 

Pa.—Shoemaker v. Hamilton, 18 Pa. 

DIst & Co. 427. 

13 GJ. p 826 note 47, 
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sideration for his promise. Where a promise is 
made for the benefit of several persons, it is not es¬ 
sential to a recovery thereon that each of such per¬ 
sons should have contributed to the consideration.*® 

§ 90. Moral Obligation 

A moral obligation Is not a sufflelent considoratlon 
to support an executory promise unless there exists a 
<Iuty which Is not enforceable because of some positive 
rule of law which extinguishes the remedy, or unless 
the promisor has received previous material benefits. 

A moral obligation which has at no time been a 
legal duty will not, according to the great weight 
of authority, afford a consideration for a promise.*^ 
There is recognized, however, a sujQ&cient consider¬ 
ation in a moral obligation defined as a duty which 
would be enforceable at law were it not for some 
positive rule which exempts the party, in that par¬ 
ticular instance, from legal liability,** termed by 
some courts a perfect moral obligation,** which has 
been applied to promises to pay an antecedent legal 
liability which has become suspended or barred by 
an extinguishment of the remedy,*^ and there is 


also authority to the effect that the rule may apply 
although there has been no preexisting legal obli¬ 
gation.*® Where a moral obligation is founded on 
previous benefits received by the promisor from the 
promisee, it has been held to be sufficient consider¬ 
ation for a promise, as stated in § 118 infra. Un¬ 
der express statutory provisions, a moral obliga¬ 
tion of a nature contemplated by the statute may 
constitute a consideration.** The general rule that 
a moral obligation is not a suflBcient consideration 
to support a promise does not apply to a moral ob¬ 
ligation enforceable in equity; this has been said to 
be sufficient*^ It, likewise, has no application to 
executed promises between natural persons acting 
in their own behalf.** 

Former promise unenforceable by act of law as 
constituting consideration is considered in § 123 in¬ 
fra. 

Illustrations. A son is under the strongest moral 
obligation to support his infirm and indigent par¬ 
ents, but as he is under no legal obligation to do so, 
the law will not enforce a promise on his part to 


30 , Mo.—^Blmer v. Campbell, 117 S. 
W. 822, 186 Mo.App. 100. 

N.T.—Bowden v. Owen, 171 N.T.S. 
778, 782, citing CozpuB Joiia. 

31. U.S.—-Federal Surety Co. v. Min¬ 
neapolis Steel & Machinery Co., C. 
C.A.Mlnn., 17 P.2d 242, 246, citing 
Oozpns gmlf—Plowman v. Indian 
Refining Co., D.C.I11.. 20 F.Supp. 1. 

HI.—People V. Porter, 128 N.B. 69, 
287 ni. 401, 7 A,L.R. 1041—Wil¬ 
liams V. Krug, 197 lll.App. 483. 
Minn.—Rask v. Norman, 169 N.W. 

704, 141 Minn. 198, 17 A.L.R. 1296. 
Mo.—Heckmann v. Van Graafeiland, 
App., 291 S.W, 190, 192, citing Cor. 
pus Juris—Terfy v. Terry, App., 
217 S.W. 842. 

N.T.—Pershall v. Elliott, 163 N.E. 
654, 249 N.Y. 183, reversing 227 N. 
T.S. 876, 223 App.Dlv. 776—In re 
Babcock, 169 N.T.S. 800, affirmed 
171 N.T.S. 1078, 186 App.Div. 906. 
Or.—State v. Funk, 209 P. 118, 106 
Or. 134, 26 A.L.R. 626. 

W.Va—Banner Window Glass Co. v. 
Barrlat, 102 S.B. 726, 86 W.Va. 760 
—Cox V. Davis, 102 S.B. 236, 86 
W.Va. 604. 

18 C.J. p 368 note 96. 

TriMdBhip and good wUl 
A promise founded on friendship 
and good will is binding In con¬ 
science only and is not enforceable. 
Minn.—Rask v. Norman, 169 N.W. 

704, 141 Minn. 198, 17 A.L.R. 1296. 
Neb.—Ohalupnlk v. Brant, 279 N.W. 
169. 

N.T.—Gilman v. Hunnewell, 181 N.T. 

S. 202, 191 App.Dlv. 908. 

84 N.T.—Gilman v. Hunnewell, su- 
pra—Hegstad v. Wysleckl, 166 N. 


T.S. 898, 178 App.Dlv. 738—Taylor 
V. Hotchkiss, 80 N.T.S. 1042, 81 
App.Div, 470, affirmed 71 N.E. 1140, 
179 N.T. 646—Galvin v. O’Neill, 177 
N.T.S. 643, 544, 108 Misc. 297, cit¬ 
ing Corpus Juris—Qouldlng v. Da¬ 
vidson, 26 How.Pr. 488, 484, 26 N. 
T. 604, reversing 28 Barb. 488. 

Or.—State v. Funk, 209 P. 118, 106 
Or. 184, 26 A.L.R. 626. 

Pa.—Rathfon v. Locher, 64 A. 790, 
216 Pa. 671—McGuire v. Lawton, 9 
Pa.DlsL & Co. 730. 

13 C.J. p 868 note 86, p 361 note 26. 

33. S.C.—Willoughby v. Willoughby, 
60 S.E. 208, 70 S.C. 616. 

13 C.J. p 368 note 97. 

31. ’ N.H.—Fellows Box Co. v. Mills, 
167 A. 163, 88 N.H. 267. 

N.T.—Hegstad v. Wysleckl, 166 N.T. 
S. 898, 178 App.Dlv. 738—Taylor v. 
Hotchkiss, 80 N.T.H 1042, 81 App. 
Dlv. 470, affirmed 71 N.E. 1140, 179 
N.T. 646—Tebbetts v. Dowd, 23 
Wend. 879. 

Obligation to pay husband’s debts 
The wife is under no moral obliga¬ 
tion to pay her husband’s debts and, 
therefore, a promise by her to apply 
the proceeds of a life Insurance pol¬ 
icy to that purpose Is without con¬ 
sideration.—^Minter's Adm’r v. Bugle- 
hard, 9 Zy.Op. 746. 

SSb Mich.—Bagaeff v. Prokoplk, 180 
N.W. 427, 212 Mich. 266. 

Pa.—^Anderson v. Best, 86 A. 194, 176 
Pa.St 498—Zumbro v. Zumbro, 69 
Pa.Super. 600. 

Contra Martin’s Est., 6 Pa.Co. 665, 
19 Phlla. 66, affirmed Appeal of 
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Willis, 18 A. 987, 181 Pa. 638, 26 
Wkly.N.C. 194. 

18 aj. p 861 note 25 [a]. 

301 Cal.—^Medberry v. Olcovich, 69 
P.2d 661, .15 Cal.App.2d 268, hear¬ 
ing denied 60 P.2d 281, 16 Cal.App. 
2d 268—Hayward Lumber & In¬ 
vestment Co. V. Lyders, 84 P.2d 
805, 139 CaLApp. 617. 

18 C.J. p 369 note 98. 

Mature of moral obUgarion oontem. 
plated 

Civ.Code 1896 8 3668 defines a good 
consideration to be such as is found¬ 
ed on natural duty and affection, or 
on a strong moral obligation. The 
strong moral obligation here referred 
to seems to he one supported either 
by some antecedent legal obligation, 
although unenforceable at the time, 
or by some present equitable duty. 
The section, however, does not relate 
to the moral obligation which Inheres 
in every promise.—Davis & Co. v. 
Morgan, 43 S.E. 782, 738, 117 Go. 604, 
61 L.R.A. 148, 97 Am.S.R. 171—Har¬ 
groves v. Freeman, 12 Ga. 342. 
Snumexation of natural obUgatloiu 
Natural obligations, mentioned in 
statute in Louisiana as sufficient con¬ 
sideration for new contract is not 
exclusive, but merely illustrative.— 
In re Atkins’ Estate, C.C.A., 30 F.2d 
761. 

37. N.J.—Condon v. Barr, 6 A. 614, 
49 N.J.Law 68. 

N.T.—Stewart v. Eden, 2 Cai. 160. 

38. Wis.—Park Falls State Bank v. 
Fordyoe, 288 N.W. 616, 206 Wlp. 
628, 79 A.L.R. 1839. 
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pay another who has done so without his request* 9 
So, a father may be under the strongest moral ob¬ 
ligation to support his adult indigent child, but this 
moral obligation is not sufficient to support an ex¬ 
press promise to pay expenses previously incurred 
on behalf of such a child.^® The same is true of 
a promise by a husband to carry out what he be¬ 
lieves to be'the wishes of his deceased wife.^^ So, 
where services are rendered and benefits conferred 
without any request and under circumstances ren¬ 
dering lack of expectation to be compensated there¬ 
for highly improbable, no obligation to make such 
compensation arises and a promise founded on mo¬ 
tives of honor, or gratitude is hot on a sufficient 
consideration.** Where a debt has been volunta¬ 
rily released, an express promise does not revive 
it or form a sufficient consideration to support a 
new promise.** 

§ 91. Natural Love and Affiectiou 

Natural love and affection Is sufficient consideration 
for an executed contract, but It Is generally held Insuffi¬ 
cient to support an exedutory promise, although there 
is some authority which holds otherwise. 

A promise founded on what is properly termed a 
good consideration is, according to the great weight 
of authority, a gratuitous one and unenforceable.** 
In some jurisdictions, however, love and affection 
growing out of the relationship of parent and child 


is a sufficient consideration to uphold either an ex¬ 
ecuted or executory contract between them,** and 
this rule has been extended to an adopted child.** 
Good consideration of natural love and affection re¬ 
quires relationship by either consanguinity or affin¬ 
ity between parties to the contract,* ^ and it does 
not extend to cases of collateral consanguinity,** 
or affinity,** such as the relationship of brother and 
sister,** or of uncle and nephew and niece,*l or of 
brother-in-law and sister-in-law.** 

Natural love and affection is sufficient consider¬ 
ation for an executed contract.** 

§ 92. Good and Valuable Consideration Dis¬ 
tinguished 

A good consideration Is such as that of blood, or of 
natural love and affection; a valuable consideration Is 
benefit or detriment. 

A good consideration is such as that of blood, or 
of natural love and affection, as where a man grants 
an estate to a near relation (generally parent or 
child, or husband or wife), his act being founded 
on motives of generosity, prudence, and natural 
duty;** a valuable consideration is the benefit or 
the detriment which is defined in § 70 supra. The 
distinction in terms, however, is frequently ignored, 
and, broadly used, the terms are synonymous.** 
When so provided by statute, a contract may be 
supported by a good consideration.** 


38. Tex.—Witt V. Wilson, Clv.ADp.,| 
160 S.W. 809, 810. 

18 C.J. p 869 note 99. 

40l Mass.—Valentine v. Foster, 1 
Mete. 520, 85 Ajn.D. 377. 

N.J.—^Freeman v. E-obinson. 88 N.J. 

Law 383, 20 Ain.R. 899. 

13 G.J. p 369 note 1. 

41. Cal.—Peek v. Peek, 19 P. 227, 77 
Cal. 106, 11 Am.S.R. 244, 1 L.R.A. 
186. 

Ind.—Scbnell v. NeU, 17 Ind. 29, 79 
Am.D. 468. 

Ky.—Gay v. Botts, IS Bush 299. 

4fi. W.Va.-^Wllllams v. Moss, 172 
S.B. 629, 114 W.Va. 488—Cox v. 
Davis, 102 S.B. 236, 85 W.Va. 604. 

18 C.J. p 859 note 4. 

Gifts 

That one party to an agreement 
makes glftA to the other does not 
create a moral obligation which will 
support the agreement—Gilman v. 
Hunnewell, 181 N.Y.S. 202, 191 App. 
Dlv. 908. 

431 Md.—^Ingersoll v. Martin, 68 Md. 
67, -42 Ain.R. 382. 

RL—Shepard v. Rhodes, 7 R.L 470, 
84 Am.D. 673. 

18 0.jr. p 869 note 5. 

4ft. ' tr.S.-Bralnard v. Commissioner 
of Internal Revenue, aaA., 91 F. 


2d 880, certiorari granted 68 S.Ct 
480, 802 T7.S. 682. 82 L.Ed. 526. 
Arlz.—Sapp v. Llfrand, 36 P.2d 794, 
44 Arlz. 82L 

Ark.—Stlftt V. W. B. Worthen Co., 8 
S.W.2d 816, 176 Ark. 686. 

Qa.—^McCowen v. McCord, 175 S.B. 

693, 49 Ga.App. 868. 

Ind.—Galhralth v. Galbraith, 198 N. 

B. 707, 99 Ind.App. 568. 

N.J.—Cockrell v. McKenna, 134 A 
687, 108 N.J.Law 166, 48 AL.R. 
284. 

N.C.—Exum V. Lynch, 126 S.B. 16, 
188 N.C. 892. 

Pa.—Kline’s Bst, 9 Pa.Dlet 886. 

16 C.J. p 826 note 54. 

4B. Colo.—Dawley v. Dawley, 152 P. 

1171, 60 Colo, 78. 

18 aj. p 826 note 57. 

46. Colo.—^Dawley v. Dawley, supra. 

47. Arlz.—Sapp v. Llfrand, 86 P.2d 
794, 44 Arlz. 321. 

4a Ky.—Buford v. McKee, 1 Dana 
107. 

N.T.—^Hayes v. Kershow, 1 Sandf. 
Ch. 268. 

4a Ind.—Snell v. Nell, 17 Ind. 29, 
79 Am.D. 463. 

N.T.—Corwin v. Corwin, 6 N.T. 842, 
67 AqlD. 458, reversing 9 Barb. 
219. 

12 CLT. p 826 note 60. 
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EO. Ky.—Adams v. Wathen, 60 S.W. 
962, 21 Ky.Law 101—Grigsby v. 
Grigsby, 8 Ky.Law 181. 

61. Ky.—Mark v. Clark, 11 B.Mon. 

44r—Buford v. McKee, 1 Dana 107. 
6 a Ala—Kirksey v. Klrksey, 8 Ain . 
.181. 

Ky.—Cotton v. Graham, 2 S.W. 647, 
84 Ky. 672, 8 Ky.Law 658. 

6 a U.S.—^Bralnard v. Commissioner 
of Internal Revenue, C.C.A, 91 F. 
2d 880, certiorari granted 68 S.Ct 
' 480. 802 U.S. 682, 82 L.Ed. 626. 
Arlz.—Sapp v. Llfrand, 36 P.2d 794, 
44 Arlz. 321. 

Ind.—Galbraith v. Galbraith, 193 N.'. 

B. 707, 99 Ind.App. 668. 

N.J.—Cockrell v. McKenna, 184 A 
687, 103 N.J.Law 166, 48 AL.R 284. 
64. Arlz.—Sapp v. LlfJrand, 86 P.2d 
794, 44 Arlz. 821. 

N.C.-^tanback v. Citizens' Nat Bank 
of Raleigh. 148 S.B. 818, 197 N.C 
292—Bxum v. Lynch, 126 S.B. 16, 
188 N.C. 892. 

18 C.J, p 826 note 61. 

6 a Vt—Belknap v. Northwestern 
Mut Life Ins. Co.. 188 A. 897. • 

12 C.J. p 826 note 68. 

6 a Ga—Davis v. Morgan, 48 S.B. 
782, 117 Ga 604, 97 Am.S.R 171,. 
61 LRA 148. 

18 C.J. p 826 note 64:' 
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enter into liie undertaking,5^ but motive and consid¬ 
eration must be distinguished, for they are not the 
same thing. The fact that there is a motive for a 
promise does not supply the element of considera¬ 
tionand conversely, the fact that there is no 
motive for a promise will not deprive it of consid- 
eration.59 

2. Exscunan and Exscutoby Considebation 


§ 94. In General growing out of this kind of consideration ire the 

The coneWeratlon for a protntee may be eaecutory acceptance of an executed consideration, and con- 
or oxecuted, an executed consideration being some act sideration executed on request In either case, there 
performed or Mr^cee rerdered at the lime of maklno ■ ^ ^ consideration is executed, 

the promise and return for the promise then made. , , .... 

and so long as the consideration remams executory 

The consideration for a promise may be executed it is voluntary and may be withheld, differing in 
or executory.®® An executed consideration is some this respect from contracts with executory consid- 
act performed or some value given at the time of erations or mutual promises, in which the contract 
making the promise and return for the promise then is complete on the mere exchange of promises, and 
made.®^ An agpreemeut on an executed considera- the consideration in either case, • although execu¬ 
tion arises where one of the parties has, in the act tory, is obligatory.®^ A discussion of past consid- 
which amounts to an offer or an acceptance, as the eration will be found infra §§ 116-126. 
case may be, done all that he is bound to do under 

the agreement, leaving an outstanding liability on An executory consideration is a promise to do 
the other side only. The two forms of agreement or to give something, or to forbear from doing 

57. Fla.—^Tampa Northern R. Co. v. 
dtv of Tampa, 140 So. Sll, 104 
Fla. 481, rehearing denied 141 So. 

298, 104 Fla. 481. 

Ky.— Mobs v. Mlttel, 89 S.W.2d 1046, 

268 Ky. 604—^Bowman v. Vandiver, 

47 S.W.2d 947, 243 Ky. 189—Green- 
wade V. First Nat Bank, 41 S.W. 

2d 369, 240 Ky. 60—Casslnelll v. 

Stacy, 38 S.W.2d 980, 238 Ky. 827— 

Farmers’ Bank of -White Plains v. 

Wmiams, 265 S.W. 771, 206 Ky. 

261—Streashley v. Powell, 12 B. 

Mon. 178, 180. 

N.T.—Becker v. Colonial L. Ins. Co., 

138 N.T.S. 491, 163 App.Dly. 882. 

Tex.—Merchants’ Nat Bank v. Vou- 
douris, ClvJlpp., 248 S.W. 810. 

Wash.—Collins v. Harris, 227 P. 608, 

ISO Wash. 394. 

BsmsiLt moving aacaontion of oon- 
txaot 

Consideration is primary element 
moving execution of contract—^Fris- 
seU.v. Nichols, 114 . Bo. 481, 94 Fla. 

408. 

iSBL CaJ.—^Hamilton y. Oakland 
. School Dist of Alameda County, 26 
. P.2d 296, 219 Cal. 822. 

,Ga.—Brosseau v. Jacobs’ Phannacy 
Co., 93 S.E. 298, 147 Ga. 186—Mar- 
■ tin V. Beaton, 162 B.K. 899, 400, 

44 Ga.App. 528, transferred from 
168 S.B. 881, 172 Ga. 657, citing 
CoipoB guxls. 

m—Meixner v. Western Live Stock 
• Ins. Co., 208 IlLApp. 628. 

Iowa.—In re . Simplot’s Estate, 246 
, N.W. 886, 216 Iowa 578. 
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Ky.—B. F. Spears & Sons v. Winkle, 
217 S,W. 691, 186 Ky. 685. 

Mo.—Glasshrenner v. Morgan, 296 S. 

W. 201, 203, citing Coxpiu Juris. 
Mont.—^Bennlnghofl v. Bobbins, 166 
P. 687, 64 Mont 66. 

N.Y.—Pershall v. BUlott 168 N.E. 
564, 249 N.T. 188, reversing 227 N. 
T.S. 876, 228 App.DIv. 776—Glahn 
V. Clarli, 296 N.T.S. 131, 261 App. 
Dlv. 747. 

Or.—Shelley v. Portland Tug & Barge 
Co., 78 P.2d 477. 

Tenn.—Greer Machinery Co. v. Stains, 
69 S.W. 692. 

Tex.—Shear Co. v. Harringrton, Civ. 
App., 266 S.W. 654, 667, citing Ooiv 
pus Juris—^Hunter v. Gulf Produc¬ 
tion Co., Clv.App., 220 S.W. 168. 

13 GJ. p 325 note 49. 

Beoital of xeuoiL 

Recital of reason on which person 
acts In making contract does not 
necessarily make reason considera- 
tlon.—Powell V. Tilson, 170 S.E. 750, 
161 Va 818. 

Kind motive of employer 
Offer of employer to retire from 
actual s^ice faithful employee, 
with pay for life, based solely on 
kind motive, was held not legally en¬ 
forceable.—Shear Co. v. Harrington, 
Tei-ClvJlpp.. 266 S.W. 854. 

Sxpeoiation of result 
Expectation of result which is mo¬ 
tive prompting execution of contract 
is not consideration, making contract 
blndlxig.—Classman v. .Blbler, 231 N. 
Wt 384, 210 Iowa 487. 


59. Kan.—Bendy v. Russell, 74 P. 

248, 67 Kan. 721. • 

Kbtlva Immaterlsl 
Where valid consideration for con¬ 
tract exists, motive for the contract 
Is InunateriaL 

Cal.—Hamilton v. Oakland School 
Blst of Alameda County, 26 P.2d 
296, 219 Cal 822. 

La—^tJ. S. Fidelity & Guaranty Co. 
V. Crais, 127 So. 414, 18 LaApp. 
691. 

Not evldenoe of had faith 

Where valid consideration exists, 
motive actuating its acceptance can¬ 
not be taken to evidence bad faith 
such as would Impair contract based 
thereon.—Martin v. Beaton, 162 S.E. 
899, 44 GaApp. 528, transferred from 
168 S.E. 831, 172 Qa. 657. 

Hot part of oontraot 
Motive of party for entering into 
contract forma no part thereof.— 
Jordan v. New York Life Ina Co., 
La.App., 162 So. 778, recalling on re¬ 
hearing 150 So. 419, second, rehear¬ 
ing denied 158 So. 662. 

ea Ohio.—Owens v. Baker, 198 N. 

E. 778, 48 Ohio App. 847. 

13 C.J. p 826 note 66. 

61. Ohio.—Owens v. Baker, supra. 

18 C.J. p 826 note 66. 

OB. Ind.—Laboyteaux v. Swlgart, 8 
N.E. 878, 108 Ind. 696. 

WlB.—Oconto Brewing Co', v. Car; 
youette^ 120 N.W. 4»7, 188 
664. ' 


§ 93. Motive and Consideration Distinguish¬ 
ed 

Motive for a promise does not supply the element 
of consideration. 

Consideration is broadly stated to be the reason 
or motive which induces the contracting parties to 
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something, in return for some other promise or 
thing done.®* 

§ 95. Acceptance of Executed Consideration 

Acceptance of an executed consideration may create 
a binding obligation. 

In the case of acceptance of an executed consid¬ 
eration, the agreement is in the form of an offer 
of an executed consideration followed by its ac¬ 
ceptance. This is the offer of an act for a promise 
and arises when a man offers his labor or goods, 
under such circumstances that he obviously ex¬ 
pects to be paid for them, and the contract arises 
when the labor or goods are accepted, the acceptor 
becoming bound to pay a reasonable price for 
them,** provided, as shown supra § 35, the person 
to whom the offer is made has an opportunity of ac¬ 
cepting or rejecting the thing offered. 

§ 96. Consideration Executed on Request 

Consldaratlon executed on request, express or Implied, 
will support a promise. 

3. Mx7!Fni] 

§ 97. In General 

Subject to some qualifications, where mutual promises 
are made, each furnishes a sufficient consideration to 
support an action on the other. 

Subject to the qualifications hereinafter stated, a 
promise to do an act, or to forbear from doing an 
act, is just as valuable a consideration for a prom¬ 
ise as the act or forbearance would be."^^ Where 


In the case of consideration executed on request, 
the agreement is in the form of a request to per¬ 
form the consideratipn followed by the performance 
of the consideration according to the request.®* 
An executed consideration will not support a prom¬ 
ise, express or implied, unless the consideration was 
moved by a previous request, as shown infra § 117, 
but this request may be implied from the circum¬ 
stances of the case.®* This is the offer of a prom¬ 
ise for an act already discussed supra § 36, and it 
is illustrated by cases in which one requests another 
to deliver or render services or goods, and the lat¬ 
ter .does so,*^ and in many other cases.** Where 
there is no request, either express or implied, there 
is no contract to pay for services rendered or 
money paid, even though the services or payment 
may be beneficial to the party ;** and the mere ac¬ 
ceptance of beneficial services rendered without a 
request implies no promise to pay for .them.^® 

Pbomises 

a promise affords a consideration for a contract, it 
is the promise, and not the performance thereof, 
that constitutes the consideration, except where per¬ 
formance on one side is made a condition precedent 
to performance on the other.^a Where mutual 
promises are made, the one furnishes a sufiScient 
consideration to support an action on .the 'other, 
provided the promises are mutually advantageous or 


oa, Ga.—See Murphey v. Creamer, 
74 S.S!. 61, 10 aa.App. 693. 

Mutual promises see infira §§ 97-102. 
64L Ohio.—Owens v. Baier, 198 N. 

E. 778, 48 Ohio App. 847. 

Tex.—Gamer Paper Co. v, Tuscany, 
CIV.APP., 264 S.W. 182. 

18 C.J. p 826 note 68. 
e& .Maas.—Phelps v. Townsend, 8 
Pick. 892. 

N.C.—Weatherly v. Miller, 47 N.C. 
166. 

VL—Deveraux v. Cooper, 15 Vt. 88. 
oa. Ohio.—Owens v. Baker, 193 N.E. 

778, 48 Ohio App. 847. 

18 C.J. p 326 note 72. 

Baxvloas In' ohosMi vooatlo]i 
Although broker's services were 
fully completed when defendants 
signed written contract for exchange 
of realty binding them to pay com¬ 
mission, broker’s services were suf¬ 
ficient to support defendants’ prom¬ 
ise, since Implied promise to pay 
commission existed when services 
were rendered.—Owens v. Baker, su¬ 
pra. 

87. nCt.—E dwards v. Tennis, 179 N. 


T.S. 807, 190 App.Dlv, 478, affirm¬ 
ing 178 N.T.S. 600, 106 Mlsa 609. 
18 aj. p 327 note 76. 
ea Me.—Hay v. Fortier, 102 A. 294. 
116 Me. 456. 

N.T.—^Edrlngton-Minot Corporation v. 
Murray W. Garsson. Ina, 219 N.T. 
S. 155, 219 App.Diy. 66. 

13 C.J. p 827 note 76. 

09. Mass.—Silano v, Carosella, 172 
N.K 216. 272 Mass. 203. 

N.J.—^Broad St. Nat Bank of Tren¬ 
ton V. Collier, 169 A. 652, 112 N.J. 
Law 41, affirmed 174 A. 900, 118 N. 
J.Law 303. 

13 C.J. p 827 note 77. 

Tfti N.J.—Broad St. Nat Bank of 
Trenton v. Collier, supra. 

18 aJ. p 328 note 78. 

71. Mo.—^McEee v. Cochran, App., 
272 S.W. 1091. 

N.J.—O’Toole v. O’Toole, 168 A. 887, 
10 N.J.M18C. 169. 

18 C.J. p 827 note 79. 

7SL Mo.—Smith v. Ohio Millers’ Mut 
Fire, Ina Co., 49 S.W.2d 42, 47, 380 
Mo. 236, quoting Cotpiia Jaxla— 
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McKee V. Cochran, App., 272 S.W. 
1091, 1092, citing Corpus Juris. 

N.J.—O'Toole V. O'Tooli, 168 A. 337, 
839, 10 N.J.M1S& 159, citing Corpus 
Jnzla 

18 C.J. p 828 note 80. 

73. U.S.—Union Central Life Ina 
Co. of Cinclnhati) Ohio, v. Zms- 
land, C.C.A.S.D., 91 F.2d 866—H. F. 

. Wilcox OU & Gas Co. v. Skidmore, 
C.C.A.MO., 72 P.2d 748—FldeUty & 
Deposit Co. of Maryland v. Wheel¬ 
er, C.G.A.Iowa, 34 F.2d 892. 

Aria—Palmer y. Kelly, 79 P.2d 844 
—Hoopes V. Long, 9 P.2d 196, 40- 
Arlz. 26. 

Cal.—Garratt v. Baker, 56 P.2d 226, 
6 CaL2d 746—^Long v. Sacramento' 
Valley Sugar Co., 16 P.2d 387, 127 
Cal.App. 716—Weinberg Co. r. 
Heller, 289 P. 368, 78 Cal.App. 769. 

Colo.—Denver Industrial Corporation 
y. Kesselilng, 8 P.2d 767, 90 Colo. 
296. . 

Fla—Jenkins v. City Ice & Fuel Co.. 
160 So. 215, 118 Fla 796. 

Ga—Lowery Lock Co. v. Wright 115 
S.E. 801, 164 Ga 867. 

Idaho.—Caldwell v. McKenna^ 88-P.. 
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detrimental.'^^ Illustrations of this rule are found 
in the consideration afforded by the exchange of 
notes, as shown in the title Bills and Notes § 149, 
the exchange of checks,"^® or in mutual promises to 


share or divide profits and losses,or to sell and 
to purchase,or to cancel existing contracts, as 
shown infra § 391, or to modify them, as shown in¬ 
fra § 376, and in various other cases.'^® 


2d 366, $63, 54 Idaho 652, citing 
Coxpiii Jnzls. 

m.—Milk Producera’ Marketing Co. 
V. Bell, 234 Ill.App. 222—Cohn v. 
Cohen, 204 IlLApp. 406. 

Ind.— Burley 'tobacco Growers’ Co¬ 
op. Aas’n V. Rogers, 150 N.E. 384, 
88 lnd.App. 469. 

Iowa.— Wilson v. Airline Coal Co., 
246 N.W. 753, 215 Iowa 855—^Bundy 

V. Grinnell Canning Co., 244 N.W. 

841, 215 Ipwa 674. 

Kan.—Stewart v. Fourth Nat Bank 
in Wichita. 89 P.2d 918, 920, 141 
Kan. 176, citing Corpus Jarls— 
Grunder v. Yeager, 189 P. 922, 923, 
106 gflTi. 818, citing Corpus Juris— 
Kramer v. Walters, 172 P. 1018, 103 
Kan. 186. 

Ky.—Shields Const Co. v. Cowan, 
109 S.W.2d 686, 270 Ky. 178. 

Md.—People’s Banking Co. of Smltha- 
burg V. Fidelity & Deposit Co. of 
Maryland, 171 A. 346, 166 Md. 667 
—People’s Banking Co. of Smitha- 
burg V. Fidelity & Deposit Co. of 
Maryland, 170 A 644, 166 Md. 667 
-Hercules Powder Co. v. Harry 
T. Campbell Sons Co., 144 A 610, 
166 Md. 846; 62 AL.R. 1497. 

Mass.-Kahn v. Waldman, 186 N.E. 

687, 283 Mass. 891, 88 AL.R. 699. 
Mich.—Tom Huston Peanut Co. v. 
Battle Creek' Biscuit Co., 260 N.W. 
776, 271 Mich. 666. 

Minn.—^Associated ClnemEua of Amer¬ 
ica, ln& V. World Amusement Co., 
276 N.W. 7. 201 Minn, 94. 

Mo.—State ex inf. Miller v. St. Louis 
Union Trust Co., 74 S.W.2d 348, 335 
Mo. 845—Green v; Whaley, 197 S. 

W. 356, 271 Mo. ,686—Little Rock 
Surgical ,Co. v.’ Bbwers, 42 S.W.2d 
867. 227' MoApp. 744—McKee v. 
Cochran, App., 2'r2 S.W. 1091, 1092, 
citing Corpus Juris. 

M. J.—Coast Nat Bank v. Bloom, 174 
A 676, 118 N.j.-Law 697. 95 AL.R. 
628—^Ferenczi v. National Sulphur 
Co.. 166 A 477, 11 N.J.MISC. 262— 
O’Toole V. O’Toole, 168 A 337, 389, 
10 N.J.Miac. 169, citing Corpus Ju¬ 
ris. 

N. C.—Fawcett v. Fawcett 182 S.B. 
796, 191 N.C. 679. 

Ohio.—Huff v. Leeds, 16 Ohio d4pp. 

842. 

Or,—Kombrodt v. Equitable Trust 
Co.. 3 P.2d 127, 137 Or. 386, deny¬ 
ing rehearing 2 P.2d 236, 187 Or. 
386. 

Pa.-^essup ft Moore Paper Co. v. 
Bryant Paper Co.. 129 A 669, 283 
Pa. 484—Langer v. Superior Steel 
Corporation, 161 A 671, 106 Pa. 
Super. 579. 

S.G—Callaham v. Ridgeway, 135 S. 
BL 646; 188 S.C. 10—^Furman Uni¬ 


versity V. Waller, 117 S.B. 866, 124 
S.C. 68, 33 AL.R. 615. 

Tenn.—^Dark Tobacco Growers’ Co¬ 
op. Ass'n V. Mason, 263 S.W. 60, 
160 Tenn. 228. 

Tex.—Texas Farm Bureau Cotton 
Ass’n V. Stovall. 253 S.W. 1101, 
1106, 113 Tex. 273, reversing. Civ. 
App., 248 S.W. 1109, citing Corpus 
Juris—Clement v. Producers’ Re¬ 
fining Co., CormApp., 277 S.W. 634, 
reversing in part and affirming in 
part Clv.App., 270 S.W. 206—Cot- 
tlTi ghftTTi V. Harrison, Civ App., 89 
S.W.2d 265. error dismissed—Binge 
V. Gulf Coast Orchards Co., Civ. 
App., 67 S.W.2d 1045—Hitson v. 
Gilman, Qv.App., 220‘ S.W. 140, 144, 
citing Corpus Juris. 

Va.—Adams, Pajrne & Gleaves v. In¬ 
diana Wood Preserving Co.. 154 S. 
B. 668, 156 Va. 18—Branning Mfg. 
Co. V. Norfolk-Southern R. Co., 121 
S.E. 74, 138 Va. 43. 

Wash.—In re Tveekrem’s Estate, 14 
P.2d 8, 169 Wash. 468—J. B. Pink- 
ham Lumber Co. v. Woodland State 
Bank. 286 P. 95. 166 Wash. 417— 
Lloyd V. American Can Co., 222 P. 
876', 128 Wash. 298—^Mowbray 
Pearson Co. v. B. H. Stanton Co., 
187 P. 870, 109 Wash- 601, affirmed 
190 P. 330, 108 Wash. 601—^Brown 
V. Brew. 169 P. 992, 99 Wash. 660. 
Wls.—^Thomsen v. Olson, 262 N.W. 
601, 219 Wls. 146—Prudential Ins. 
Co. of America v. Paris Mut Fire 
Ins. Co., 260 N.W. 861, 213 Wis. 
68 . 

Wyo.—Eller v. Salathe, 12 P.2d 386, 
387, 44 Wyo. 369, citing Oozpu 
Juris. 

18 C.J. p 828 note 81. 

Ous promise for several 
Where promise is sufficient as a 
consideration if it alone were har- 
, gained for and given in exchange for 
promise on other side,, it is sufficient 
as consideration for as many prom¬ 
ises as opposite party has bargained 
for and given In exchange therefor. 
—Jenkins v. City Ice ft Fuel Co., 160 
So. 216, 118 Fla. 796. 

Implied promise may he sufficient 
consideration for an express promise. 
Ga—^Loewenherz v. Well, 127 S.B. 

883, 88 Ga.App. 760. 

N.T,—Allegheny College v. National 
Chautauqua County Bank of James¬ 
town, 169 N.E. 173, 246 N.T. 369. 
67 L.R.A 980, reversing 221 N.Y. 
S. 784, 219 App.Dlv. 852—Oscar 
Schlegel Mfg. Co. v. Peter Cooper’s 
Glue Factory, 182 N.E. 148, 231 N. 
Y. 469, 24 AL.R. 1348, reversing 
179 N.Y.S. 271, 189 App.Dlv. 848— 
Dairymen’s League Co-op. Ass'n v. 
Holmes, 202 N.Y.S. 668, 207 App. 


Dlv. 429, affirmed 147 N.E. 171, 239 
N.Y. 603, reargument denied 147 N. 
R 210. 289 N.T. 696. 

Dlstlnot from mutuality of remedy 
A clear distinction must he drawn 
between mutual promises as con¬ 
sideration sufficient to sustain a con¬ 
tract and mutuality as that term is 
used in the law of contracts relating 
to specific perfohnance.—^Ullman v. 
Bee Hive Department Store, 214 N. 
W. 349, 193 Wls.'860, 53 AL.R. 281. 
Conteatoi 

In onerous contract^, the mutual 
promises of the parties constitute 
the cause.—^Levy v. Johnson, 4 
Philippine 648, 661—13 aJ. p 806 
note 37. 

74. Iowa.—^Powell v. McBlaln, 269 
N.W. 883—Clayman v. Bibler, 281 
N.W. 834, 210 Iowa 497. 

Ky.—^Robbins v. Robbins, 55 S.W.2d 
31, 246 Ky. 411. 

N.Y.—Stnobe v. Netherland Co., 283 
N.Y.S. 246, 245 App.Div. 678. 

13 C.J. p 329 note 88. 

76i. Me.—Poster v. Paulk, 41 Me. 
426. 

76L Ark.—^Nakdlmen v. First Nat 
Bank, 6 S.W.2d 606, 177 Ark, 303, 
certiorari denied 49 S.Ct 82, 278 U. 
S. 635, 78 L.Ed. 652. 

Go.—^Roberts v. Allen, 122 S.E. 86, SI 
GaApp. 660. 

18 C.J. p 329 note 84. 

77. Cal.—^Andersen v. La Rinconada 
Country Club, 40 P.2d 671, 4 CaL 
App.2d 197. 

18 C.J. p 329 note 85. 

7B. FromiBss held mutual 

(1) Agreement to give property for 
caring for deceased.—Sanderson v. 
Sanderson, Tex.Com.App., 109 S.W.2d 
744, affirming, Civ.App.. 82 S.W.2d 
1008. 

(2) Where each of three officers In 
insurance company reduced salary in 
consideration of reduction by oth¬ 
ers.—^Puller V. Royal Casualty Co., 
196 S.W. 765. 271 Mo. 869. 

(3) Mutual promises to contribute 
toward a common cause or under¬ 
taking.—Chicago Bank of Commerce 
V. Kraft. 269 IlLApp, 296. 

(4) Promises of daughter not to 
contest father’s will or disturb har¬ 
monious family relations was valid 
consideration for promises of father 
and his supposed wlfa—^Withering- 
ton V. Eldredge, 162 N.R 300, 264 
Mass. 166. 

(6) Other illustrations. 

Ky.—^Robbins v. Robbins, 56 S.W.2d 
81, 246 Ky. 411. 

Tex.—^Blnge v. Gulf Coast Orchards 
, Co., Civ.App., 67 S.W.2d 1046. 

118 C.J. p 829 note 86 £h]. 
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Wh^re written contracts bear the same date, and 
there is no proof of additional or different dealings 
between the parties, one will be held to have been 
executed in consideration of the other.*^® 

§ 98. Essentials of Promises in General' 

In order that mutual promises may furnish consid* 
eratlon for each other, they must be valuable, concurrent, 
certain, legal, and not impossible of performance. 

In order for mutual promises to furnish consid¬ 
eration for each other, the promises must be val¬ 
uable,*® and must impose some legal liability on the 
persons making them for example, at common law 
a married woman’s promise being void would not 
constitute a legal consideration.** It seems, how¬ 
ever, that the liability need not be perfect If the 
promise is merely voidable as for instance an in¬ 
fant’s promise, it is a sufficient consideration.** So 
the promise of an infant to marry is a good con¬ 
sideration for the promise of the other party.*^ 
The 'same is sometimes held of a promise which is 
valid but unenforceable under the statute of frauds. 


although the authorities are in conflict, as shown in 
the CJ.S. title Frauds, Statute of § 226, also 27 CJ. 
p 316 note 49-p 317 note 61. 

An expectation on the part of the promisee that 
the promise would be fulfilled is not essential. *5 

Promises must be concurrent. The promises must 
be concurrent, that is, they must become obligatory 
at the same time; otherwise each is a nudum pac¬ 
tum at the time it is made, and neither will support 
the other.*® Promises made at different times on 
the same day are not sufficient.*^ 

Promise must he certain. A promise may be too 
vague and uncertain to amount to a consideration 
for the promise made by the other pirty.** How¬ 
ever, a contract will not be held uncertain if, by the 
application of the usual tests of construction, the 
court can reasonably discover to what the parties 
agreed,** and a promise to desist from visiting and 
annoying another at his abode has been held suf¬ 
ficiently definite and certain.*® Certainty of offers 
is generally treated supra § 36. 


TO, U.S.—Stadlei v. Missouri River 
Power C5o., C.C.Mont, 138 P. 814, 
reversed on other grounds 139 F. 
805, 71 C.C,A. 435, certiorari denied 
26 S.Ct. 768. 200 U.S. 621, 60 L.Ed. 
624. 

Ey.—Campbell v. Harrison, 8 Lltt. 
292. 

80. N.T.—Nassau Supply Co. v. Ice 
Service Co., 169 N.E. 388, 262 N.T. 
277, affirming 284 N.T.S. 666, 226 
App.Div. 868, dismissal of appeal 
denied 168 N.E. 441, 261 N.Y. 696. 

Tenn.—^Whitson v. Boswell, 10 Tenn. 
App. 644. 

Tex.—Throcinnorton v. Robinson, 

Civ-App., 83 S.W,2d 696. 

Waiver of oonszlatant zlglit 
Where broker without principal's 
knowledge acted for the other party, 
her waiver of commission, if the 
principal would make a certain con¬ 
tract, was no consideration for his 
promise to make it, since she was not 
entitled to any commission from the 
prlnclpaL—^Hume v. Bogle, Tex,Civ. 
App., '204 S.W. 673. 

81. Cal—Garratt v. Baker, App., 48 
P.2d 828, 880, citing Corpus jruriis. 

Ky.—^Fowler’s Bootery v. Selby Shoe 
Co.. 117 S.W.2d 981, 278 Ky. 670— 
Consolidated Realty Co. v. Rich- 
. mond Hotel & Building Co., 69 S. 
,.W.2d 986. 268*E:y. 463. 

NTS’.—Strobe v. Netherland Co., 288 
N>.S. 248. 246 APP.D1V. 673—Plii- 
. .'ner 'v. Leder, 188 N.T.S. 818, 116 
MlBO. 612, affirmed 192 N.Y.S. 946. 
Tex.—General Shoe Corporation v. 

■ Hall, Clv.App., 128 S.W.2d 721— 
Binge Y. Gulf Coast Orchards Co., 
■‘Clv.App., 67 S.W.2a 1045—HItson v. 
Gilnum, Oiv^p., 220 S.W. 140.144, 
citing Oorpu Jluia; 


Wyo.—^Mansion v. ML Sinai Congre¬ 
gation. 276 P. 930, 988, 40 Wyo. 
297, quoting Corpus Juris. 

18 C.J. p 829 note 92. 

88 . Pla.—Holder v. West Florida 
Development & Investment Co., 187 
So, 691, 108 Fla. 487, modified on 
other grounds and rehearing denied 
187 So. 271, 108 Fla. 487. 

18 C.J. p 829 note 98. 

Ill.—Chicago, etc., R. Co. v. 
Lammert, 19 IILApp. 135. 

N.T.—^Baldwin v. Van Deusen, 87 N, 
7. 487. 

84l N.T,—Willard v. Stone, 7 Cow. 
22, 17 Am.D. 496. 

66 b N.H.—McQuald v. Mlchou, 167 
' A. 881, 85 N.a 299. 

80l Cal—Garratt v. Baker, App., 48 
P.2d 828, 830, citing Corpus Juris, 
ni— Cutler V. Welbel, 170 N.B. 705. 
889 111 62. 

Ky.—Carter v. HaU, 229 S.W. 182,191 
Ky. 76. 

Minn.-Koehler & HiniHchs Mercan¬ 
tile Co. y. Illinois Glass Co., 178 N. 
W. 708, 148 Minn. 344. 

Tex,—Settegast v. Bettegast Realty 
Co.. qv.App., 242 S.W. 486—McCas- 
key V. IttcCall' Clv-App., 226 S.W. 
482—Hitaon v. Gilman, CivA,pp., 
220 S.W. 140, 144, citing Corpus 
Juris—Chandler v. Riley, Civ.App., 
210 S.W. 716. 

Wash.—Brown v. BNw, 169 P. 992, 
99 Wash. 560. 

18 C.J. p 829 note 90. 

Couosjreut promises are those 
where the acts to be perfohned are 
simultaneous.—Dermott v. Jones, D. 
a, 28 How.. U.S., 220, 16 L.Bd. 442. 
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Mtntnal promises are stanultaasons 
when the continuing promise is the 
Inducement for the reciprocal prom¬ 
ise.—Furman University v. Waller, 
117 S.E. 856, 124 S.C 68, 88 A.L.R. 
$16. 

m. Ark.—Klmbro v. Wells, 166 S. 

W; 646, 112 Ark. 126. 

13. C.J. p 829 note 91. 

ea Ohio.—Phillips V. M. B. Farrln 
Lumber Co., 8 Ohio N.P.,N.S., 274. 
Tex,—HItson v. Gilman, Civ.App., 
220 S.W. 140,144, citing Corpus Jo.* 
ils. 

13 C.J. p 829 note 98. 

86 . Fla.—Jenkins v. City Ice & Fuel 
Co., 160 So. 215, 118 Fla. 796. 

13 qj. D 830 note 3. 

Snifiolent da^ to enable anforoement 
Parties are legally bound where in 
'executory contract there are mutual 
promises which are sufficiently deiU 
nite as to time and subject matter, so 
that, taken in consideration with par¬ 
ties’ circumstances at time contract 
was entered into, .there is sufficient 
data to enable promises to be en- 
forcedi-^enklns v. City Ice & Fuel' 
Co., supra. 

9a Cal.—Sharon v. Sharon, 8 P. 614, 
68 CaL 29. 

Causing removal of dlsagresable 
neighbor 

A promise to pay part of the price 
of land to be purchased by another, 
made for .the purpose of ridding the 
promisor of a disagreeable neighbor 
residing on the. land, and not to ac¬ 
quire any Interest in the land, was 
supported by a suffleieut considera- 
tion^Llttl* V. McCarter. 89 N.a 288. 
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Promise must be legal. The consideration must ble for the promisor to do will not constitute a 
not be illegal, either because it is in violation of a consideration.^^ 
statute, or because it is immoral or contrary to pub¬ 
lic policy, as shown infra §§ 189-271. g gg^ Promise Dependent on Condition 


Performance must be possible. If the consider¬ 
ation is obviously and on the face of the contract 
impossible, it is no consideration and will not sup¬ 
port an agreement. If the impossibility is not obvi¬ 
ous it is not void as a consideration, although it 
may avoid the contract on the ground of mistake, 
as shown infra § 144, or may be in certain cases 
a valid ground of discharge, as shown infra §§ 461- 
463. 

Physical impossibility here means practical im¬ 
possibility according to the state of Imowledge of 
the day,as, for example, a promise to go from 
New York to London in one day or to discover 
treasure by magic,52 or to perform an act on a day 
which has already passed.53 If the promise is with¬ 
in the range of possibility, however absurd or im¬ 
probable the idea of its execution may be, it will be 
sustained, as, for example, if it is covenanted that 
it shall rain tomorrow.®^ To bring the case within 
the rule of impossibility, it must appear that the 
thing to be done cannot by any means be accom¬ 
plished, for if it is only improbable or out of the 
power of the obligor, it is not in law deemed im¬ 
possible,®® and a contract is not impossible of per¬ 
formance where the contracting party has power 
to control performance.®® 

A promise to do that which it is legally impossi- 


A promise given for a promise Is valid notwithstand¬ 
ing It Is dependent on a conditipn. 

The fact that the promise.given for a promise is 
dependent on a condition does not affect its validity 
as consideration.®® 

§ 100. Mutuality 

a. In general 

b. Mutuality implied 

c. Executed contracts 

d. Mutuality subsequently present 

e. Option founded on consideration 

f. Right to accept or reject or to alter 

details 

g. Right to cancel or terminate 

h. Strike clauses and provisions against 

hardships m performance 

I Writings signed by one party only 

a. In General 

While mutuality Is an essential element of every en¬ 
forceable agreement, mutual promises are not essential 
where a aufflcient consideration Is otherwise present. 

While mutuality of contract generally consists in 
the obligation on each party to do, or to permit 
something to be done, in consideration of the act 
or promise of the other,®® mutuality may mean mu¬ 
tual undertakings or an undertaking on one side and 


91. Ind.—State V. Hlllla, 124 N.B. 
515, 516, 79 Ind.App. 599. citing 

Ooxpna Jmls. 

Ey.—donaoUdated Realty Co. v. Rich¬ 
mond Hotel & Building Co., 69 S. 
W.2d 986, 268 Ky. 468. 

93. N.C.—^Le Roy v. Jaoobosky, 48 
S.B. 796, 186 N.C. 443, 469, 67 L.R. 
A. 977. 

99. N.C.—Le 'Roy v. Jaoobosky, su¬ 
pra. 

94. XJ.S.—The B. L. Harrhnan V. 
Emerlok, Cah, 9 Wall 161, 19 L. 

. Ed. 629. 

96b Tex.—HuIstuUer v. Grayburg 
on Co.. Com.App.. 48 S.W.2d 691, 
592, citing CoKpns JUila. 

18 C.J. p 880 note 18.. 

So dsdleate another's land for street 
'Where prbmlsors executed bond se¬ 
curing contract with anotbcir dedi¬ 
cator to dedicate land for street, fact 
that promisors did not then own such 
land did not Invalidate contract or 
bond or constitute ‘'physical impos¬ 
sibility" of performance, as regards 
legal consideration.—Consolidated 

Beslty Co. v. Richmond Hotel & 


Building Co., 69 S.W.2d 985, 258 Ky. 
463. 

96. Ky.-y-ConsoUdated Realty Co. v. 
Richmond Hotel & Building Co., 69 
S.W.2d 986, 253 Ky. 468. 

97. U.S.—Yankton Sioux Tribe of 
Indiana v. U. S., 47 S.Ct 142, 372 
'C.S. 361, 71 USd. 294, reversing 
61 CtCL 40, certiorari granted 46 
S.Ct 204, 270 U.S. 687, 70 L.Bd. 
778. 

Ky.—Consolidated Realty Co. v. Rich¬ 
mond Hotel & Building Co., 69 S. 
W.2d 986, 258 Ky. 463. 

18 C.J. p 880 note 14. 

9a IlL—Uughlln V. Irwin, 262 HI 
App. 40. 

Ind.—Wallace v. Merts, App., 166 N. 

E. 662, 665, citing Corpus Juris. 
Ky.—Consolidated Realty Co. v. Rich¬ 
mond Hotel & Building Co., 69 S. 
. W.2d 985. 268 Ky. 463. 

Tenn.—American Fruit Growers v. 
Hawklnson, App., 106 S.W.2d 664, 
669, citing Corpus Juris. 

Wash.-In re Tveekrem’s Estate, 14 
P.2d 8, 6,169 Wash. 468, citing Cor- 
pus Juris. 

18 .aJ. p 880 note 16. . 
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Otherwise vaUd 

Rule that valid contract may be 
conditioned on happening of event 
contemplates cpntract otherwise val¬ 
id.—Goodwin v. Adler, 124 So. 108, 
220 Ala. 69. 

99. Iowa.—Neola Elevator Co. v. 

Kniokman, 171 N.W. 743, 186 Iowa 
• 12B4. 

Mo.—Aden v. Dalton, 107 S.W.2d 1070, 
1073, citing Corpus Juris—Cantrell 
V. Knight, App., 72 S.W.2d 196, 199, 
citing Corpus Ju]i||ls—Little Rock 
Surgical Co. v. Bowers, 42 S.W.2d 
867, 869, 227 Mo.App, 744, dtlng 
.Corpus Jails—Royal Brewing Co. 
V. Uncle Sam Oil Co., 236 S.W. 656, 
205 MO.APP. 616. 

Tenn.—Dark Tobacco Growers’ Co-op. 
Ass’n V,. Mason, 263 S.W. 60, 160 
Tenn. 228. 

Tex.—Texas Farm Bureau Cotton 
Ass'n V. Stovall, 263 S.W. 1101, 
1105, reversing, Clv.App., 248 S.W. 
1109, quoting Corpus Juris. 

Va.—C. G. Blake Co., v. W. R. Smith 
& Son, 188 S.E. 686, 147 Va. 960. 

. 18 aj. p 831 note 16. 
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an executed or supporting consideration therefor on Broadly speaking, mutuali^ of obligation is an es- 
the other.! sential element of every enforceable agreement^ 


1. Ky.—Paragon Oil Co. v. A. B. 
Hughes & Sons, 236 S.W. 963, 193 
Ey. 582. 

2. U.S.—E. L Du Pont De Ne¬ 
mours & Co. V. Claihorne-Eeno Co., 

C. C.A.Iowa, 64 P.2d 224, 89 A-L.R. 
238, certiorari denied Clalbome-Re- 
no Co. V. EL I. Du Pont De Nemours 
& Co.. 64 S.Ct. 64. 290 U.S. 646, 78 
L.Ed, 661—^Marrinan Medical Sup¬ 
ply V. Pt. Dodge Serum Co., C.C.A. 
Minn., 47 P.2d 468—W. J. McCahan 
Sugar Refining & Molasses Co. v. 
StoiEel. C.aA.Pa., 41 r.2d 661, af¬ 
firming, D.C., StolEel V. W. J. Mo- 
Cahan Sugar Refining & Molasses 
Co., 35 F.2d 602—Nebraska Gas & 
Electric Co. v. City of Stromsburg, 

. Neb., C.C.A.Neb., 2 P.2d 518—Meur- 
er Steel Barrel Co. v. Martin, C.C. 
A.Pa., 1 F.2d 687—^Miaml Coca-Cola 
Bottling Co. V. Orange-Crush Co., 

D. C.Pla., 291 F. 102, affirmed, C.a 
A., 296 F. 698—Kelble Operating 
Corporation v. Jarka Corporation, 
D.C.N.Y., 20 P.Supp. 647. 

Ala.—^American Life Ins. Co. of Ala¬ 
bama V. Carlton, 184 So. 171, 236 
Ala. 609—Plzltz-Smolian Co-op. 
Stores V. Meeks, 140 So. 442, 224 
Ala. 330, quoting Corpus Joxis— 
Goodwin y. Adler, 124 So. 108, 220 
Ala. 69—Perfection Mattress & 
Spring Co. V. Dupree, 113 So. 74, 
216 Ala, 803—^Baker y. Howison, 
104 So. 239. 218 Ala. 41, 52 A.L.R. 
1462—Alabama City, G. & A. Ry. 
Co. V. Kyle. 81 So, 64, 202 Ala, 562, 
Ark.—Blanton y. Forrest City Mfg. 

Co., 212 S.W, 880, 138 Ark, 608. 
CaL—Melton y. Story, 298 P. 1032, 
113 CaLApp. 609. 

Ga.—Savannah Broadcasting Co. v. 
Society of European Stage Authors 
and Composers, App., 192 S.E. 236 
—^AIl Church Press v. E. C. Harris 
Advertising Agency, 138 S.E. 86, 86 
Ga.App. 616—Asplronal Labora¬ 
tories V. Rosenblat, 129 S.E. 140, 84 
GfuApp. 265—Lee v. Wilmington 
Say. Bank, 120 S.E. 689, 31 Ga.App. 
327. 

Idaho.—Campbell y. Shark, 267 P. 
468, 46 Idaho 278. 

HL—Armstrong Paint & Varnish 
Works V. ConUnental Can Co., 188 
N.E. 711, 301 Ill. 102, reversing 220 
IlLApp. 90—^Peru Wheel Co. y. Un¬ 
ion Coal Co., 14 N.E.2d 998, 296 Ill. 
App. 276—^Keefer v. United Elec¬ 
tric Coal Co., 10 N.E.2d 886, 292 IlL* 
App. 86—^Farmers’ Educational & 
Co-operative Union of America, Il¬ 
linois Division, y. Langlols, 268 IlL 
App. 622—^The Fair v. Estate Stove 
Co.. 246 IlLApp. 668. 

Ind.—Davis v. Davis, 161 N.E. 184, 
197 Ind. 886. 

Iowa.—^Faltis v. Wistein, 196 N.W. 
1008—^Elsy v. Waterloo, C. F. & N, 
Ry. Co.. 188 N.W. 878. 198 Iowa 


I 830, petition overruled 184 N.W. 
745, 193 Iowa 330. 

Kan.—^Van Deren v, Helneke & Co., 
252 P. 469, 462, 122 Kan. 216, citing 
Corpus Juris—Fltzstephens v. 

Whan. 216 P. 269, 270, 113 Kan. 
650, citing Corpus Ju^. 

Ky.—^Fowler's Bootery v. Selby Shoe 
Co., 117 S.W.2d 931, 278 Ky. 670— 
Consolidated Realty Co. v. Rich¬ 
mond Hotel & Building Co., 69 S.W. 
2d 986, 263 Ky. 463—Continental 
Ins. Co. of New York v. Baker, 37 
S.W.2d 62, 238 Ky. 265—Combs v. 
Hazard Ice & Storage Co., 290 S.W. 
1036, 218 Ky. 29—^Brown y. Home 
Ins. Co. of New York, 262 S.W. 
1088, 203 Ky. 716—Hendricks v. 
Butt, 247 S.W. 367, 197 Ky. 448— 
Louisville Tobacco Warehouse Co. 
v. Zeigler, 244 S.W. 899, 196 Ky. 
414—Brown v. Allen. 268 S.W. 717, 
204 Ky. 76—^Ross-Vaughan Tobacco 
Co. V. Johnson, 206 S.W. 487, 182 
Ky. 326. 

La.—^United Carbon Co. v. Interstate 
Natural Gas Co., 147 So. 87, 176 La. 
929—Sherer-Gillett Co. v. Bennett, 
96 So. 777, 168 La. 304—^Kennon v. 
Brooks-Scanlon Co., 86 So. 676, 148 
La. 120—Harvey v. Nesanovlch, 
App,, 171 So. 607. 

Maas.—^Des Brlsay y. Foss, 162 N.B. 

4, 264 Mass, 102—^Bernstein v. W. 
B. Mi^g. Co., 126 N.E. 796, 236 Mass. 
426. 

Mich.—Bastion v. J. H. Du Prey Co., 
246 N.W. 681, 261 Mich, 94, citing 
Corpus JtuiB. 

Mo.—^Aslin V. Stoddard County, 106 

5. W. 2d 472—^Huttig v. Brennan, 41 
S.W.2d 1064, 328 Mo. 471—Cole 
County v. Central Missouri Trust 
Co., 267 S.W. 774, 802 Mo. 222— 
Baker y. Sovereign Camp, W. O. 
W.. App., 116 S.W.2d 618, 517, cit¬ 
ing Corpus Jhzis—^Dobbins y. City 
Bond & Mortgage Co., App., 116 S. 
W.2d 200-^e8se v. Rolafl, App., 74 
S,W.2d 890. 

Mont.—Wandell y. Johnson, 227 P, 
68 , 69, 71 Mont 78, citing Corpus 
juris. 

Neb.—Grimes y. Baker, 276 N.W. 860, 
affirming 273 N.W/ 789, 132 Neb. 
898. 

N.Y.—Topken, Loring & Schwartz v. 
Schwartz, 163 N.K 735, 249 N.Y. 
206, reversing 227 N.Y.S. 661, 228 
App.Div. 328—Westchester Labora¬ 
tories Sales Corporation v. West¬ 
chester Laboratories, 8 N.Y.S.2d 
224—Major y. Kollmorgen Optical 
Corporation, 248 N.Y.S. 237, 189 
Misc. 219, reversed on other 
grounds 261 N.Y.S. 82. 140 Misc. 
790—Coney v. Br enn an, 167 N.Y.S. 
903. 

N.D.—Weber y. Bader, 172 N.W. 72, 
42 N.D. 142. 

Okl.—Watson v. American Creosote 
Works, 84 P.2d 481, 438, citing Cor- 
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pus juris—Consolidated Pipe T.tue 
Co. V. British American Oil Co., 2l 
P.2d 762, 163 Okl. 171—Cunning¬ 
ham v.* Oklahoma Wheat Growers' 
Ass'n, 260 P. 71, 120 Okl. 19—Hoov- 
en y. Oklahoma Cotton Growers' 
Ass'n, 247 P. 39, 118 Okl. 288— 
Carmichael v. Oklahoma Cotton 
Growers’ Ass'n, 246 P. 698, 117 OkL 
24—Oklahoma Cotton Growers' 
Ass-'n V. Salyer, 248 P, 232, 114 OkL 
77-^Northwestem Oil & Gas Co. v. 
Branine, 176 P. 633, 634, 71 OkL 
107, citing Corpus JUris—Emery 
Bros. v. Mutual Benefit Oil Co., 176 
P. 210, 78 OkL 94. 

Or.—Shea v. Graves. 19 P.2d 406, 142 
Or. 508—Johnson v. Homestead- 
Iron Dyke Mines Co., 198 P. 1036, 

98 Or. 318. 

Pa.—Jessup & Moore Paper Co. v. 
Bryant Paper Co., 129 A. 659, 233 
Pa. 434. 

Tenn.—Canton Cotton Mills v. Bow¬ 
man Overall Co., 267 S.W. 398, 149 
Tenn. 18. 

Tex.—Clegg v. Brannan, 234 S.W. 
1076, 111 Tex 867, affirming, Civ. 
App., 190 S.W. 812—Hufstutler v. 
Grayburg Oil Co., Com.App., 48 S. 
W.2d 691, 692, citing Corpus JUxls^ 
and reversing, Clv.App., 27 S.W. 
2d 306—Johnson v. Breckenrldge- 
Stephens Title Co., Com.App., 267 
S.W. 223, affirming, Clv.App., 241 S. 
W. 196—General Shoe Corporation 
v. Hall, Ciy-Ajpp., 128 S.W.2d 721 
—De Lange v. Ogden, Clv.App., 106 
S.W.2d 886. 891, error dismissed, 
citing Corpus Juris—^Nunn v. Ra- 
vanna State Bank, Clv.App., 281 S. 
W. 1087—U. S. Fidelity & Guaranty 
Co. y. Dowdle, Clv.App., 269 S.W. 
119—Shear Co. v. Harrington, Civ. 
App., 286 S.W. 664—Davis v. Phil¬ 
lips A. Ryan Lumber Co., Clv.App., 
248 S.W. 448—Edwards v. Roberts, 
Clv.App., 209 S.W. 247, rehearing 
denied 212 S.W. 673, error refused. 
Utah.—Candland v. Oldroyd, 248 P. 

1101, 67 Utah 606—Stockyards NaL 
. Bank of South Omaha v. Bragg, 
246 P. 966, 67 Utah 60. 

Wash.—Brown v. Brew, 169 P. 992. 

99 Wash. 660. 

Wia.—Pope V. Thompson, 177 N.W. 
607, 171 Wis. 468. 

Wyo.—^Beatty v. Chicago, B. & Q. R 
Co., 62 P.2d 404. 408, 49 Wyo. 22, 
citing Corpus Juris. 

18 C.J. p 331 note 18. 

Contracts held to lack mutuality 

(1) Photoplay exhibition contract 
—Metro-Goldwyn-Mayer* Distributing 
Corporation v. Home Theatre Co., C. 
aA-IlL, 71 F.2d 226. 

(2) Contract of carriage.—^North 
German Lloyd v. Mexican Petroleum 
Corporation of Louisiana, C.C.A.La., 
24 F.2d 46, reversing, D.C., Mexican 
Petroleum Corporation of Louisiana 
y. North German Lloyd, 17 F.2d 118. 
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However, it is sufficient that a consideration move without a valid or available consideration for his 
to both parties,® and mutual promises are not es- promise.® 
sential where a sufficient consideration is otherwise 

present,^ as want of mutuality is a form of want of In a bilateral contract, defined supra § 8, mutuali- 
consideration,® and, therefore, although considera- ty is absent when one only of the contracting par- 
tion is essential, mutuality of obligation is not, un- ties is bound to perform,"^ and the rights of the par- 
less the want of mutuality would leave one party ties exist at the option of one only.® Conversely, 


(3) Antenuptial contract—011- 
phant V. Ollphant 7 S,W.2d 783, 177 
Ark. 613. 

(4) Other contracts. 

U.S.—Central Power Co. v. City of 
Kearney, C.C.A.Neh., 274 F. 258— 
Landon v. Court of Industrial Re¬ 
lations of State of Kansas, D.C. 
Kan., 269 F. 423. 

Cal.—California Refining Co. v. Pro¬ 
ducers Refining Corporation, App., 
76 P.2d 563. 

13 OJ. p 331 note 18 [a]. 

3. Ind.—Nlestadt v. Joseph, 189 N. 
E. 336, 81 Ind.App. 355. 

* Kan.—Carlisle v. Farmers’ Elevator 
& Business Ass’n, 180 P. 280, 104 
Kan. 512. 

13 C.J. P,S33 note 24. 

U.S.—Hunt V. Stlmson, C.C.A.Ky., 
23 F.2d 447—Meurer Steel Barrel 
Co. V. Martin, CC.A.Pa., 1 F.2d 687. 
Aria—Taylor v. Kingman Feldspar 
Co., 18 P.2d 649, 651, 41 Ariz. 376, 
quoting Oorpns Juris. 

Ark.—Ashley, D. & N. Ry. Co. y. Cun¬ 
ningham, 196 S.W. 798, 129 Ark. 
846. 

Cal.—Relovlch v. Stuart, 295 P. 819, 
211 CaL 422—Clarey v. Security 
Portland Cement Co., 279 P, 483, 
99 Cal. App. 783—Chrlsman v. 

Southern California Edison Co., 266 
P. 618, 83 Cal.App. 249. 

HI.—^Armstrong Paint & Vamish 
Works v. Continental Can Co., 138 
N.E. 711, 301 Ill. 102, reversing 220 
III App. 90. See Myers v. Andrews, 
209 RLApp. 316. 

Iowa.—Standard Oil Co. (Indiana) v. 
Veland, 224 N.W. 467, 207 Iowa 
1840—Kalsem v. Froland, 222 N.W. 
3, 207 Iowa 994. 

2^eb.—Lulkart v. Massachusetts 
Bonding & Insurance Co., 268 N.W. 

' 124, 129 Neb. 771—Nathan Bison & 
Co. V. H. Beselin & Son, 218 N.W. 
763, 116 Neb. 729. 

N.Y.—^Rosenwasser v. Blyn Shoes, 
219 N.T.S. 252, 128 Mlsc. 690, af¬ 
firmed 222 N.Y.S. 890, 220 App.Div. 
829, reversed on other grounds and 
certified questions answered 159 N. 
E. 84, 246 N.Y. 340. 

Pa.—Jessup & Moore Paper Ck). v. 
Bryant Paper 129 A. 659, 283 
Pa. 484. 

Tez.—Johnson v. Breckenrldge-Ste- 
phens Title Co., Com.App., 267 S. 
W. 223, affirming, CIv.App., 241 S. 
W. 195—Gary v. McKinney, Civ. 
App., 239 S.W. 283. 

Wash.—Lloyd v. American Can Co.i 
222 P. 876, 128 Wash. 298—Mow¬ 


bray Pearson Co. v. B. H. Stanton 
Co.. 187 P. 370. 109 Wash. 601, 
affirmed 190 P. 330, 109 Wash. 601 
—Brown V. Brew, 169 P. 992, 99 
Wash. 660. 

13 C.J. p 333 note 25. 

Potestative condition. 

(1) A contract Is not void, If po¬ 
testative condition contained therein 
is supported by serious considera¬ 
tion.—Cali V. National Linen Service 
Corporation, CC.A.La.. 88 F.2d 35. 

(2) However, a contract founded 
on a pptestative condition may have 
a legal or valid consideration and yet 
he invalid because of such condition. 
—Oliver V. Home Service Ice Co., 
La.App., 161 So. 766. 

5. U.S.—^Kelble Operating Corpora¬ 
tion V. Jarka Corporation, D.C.N.Y., 
20 F.Supp. 647. 

N.C.—Wellington-Sears & Co. v. Dlze 
Awning & Tent Co., 147 S.B. 18. 
196 N.C. 748. 

Beal reason contract not enforcea¬ 
ble 

In the case of contracts made up 
solely of mutual promises, each the 
consideration for the -other, where 
the promises of one party are so ex¬ 
pressed as not to be absolutely bind¬ 
ing on him, the other is not bound 
to perform, the real reason being 
that there is not a sufficient consid¬ 
eration for his promise.—Rich v. 
Doneghey, 177 P. 86, 71 Okl. 204, 
3 A.L.R. 352. 

6 . Ark.—Johnson v. Johnson, 68 S. 
W.2d 466, 188 Ark. 992. 

Okl.—Rich v. Doneghey, 177 P. 86, 
71 Okl. 204, 3 A.L.R. 352. 

Pa,—Jessup & Moore Paper Co. v. 
Bryant Pafcer Co., 129 A. 569, 283 
Pa. 434, 

As unilateral contract Is not found¬ 
ed cm mutual promises, the doctrine 
of muttiallty of obligation Is inap¬ 
plicable to such a contract,—Chris- 
man v. Southern California Edison 
Co., 266 P. 618, 83 Cal.App. 249. 

7. U.S.—Nebraska Gas. & Electric 
Co. v. City of Stromsburg, Neb., C. 

C. AJ<reb., 2 F.2d 618, 622, citing 
Corpus Juris— Kelble Operating 
Corporation v. Jarka Corporation, 

D. C.N.Y., 20 F.Supp. 647—Northern 
Iowa Gas & Electric Co. v. Incor¬ 
porated Town of Luveme, Iowa, D. 
aiowa,- 267 F. 818. 

Ga.—Manget v. Carlton, 130 S.B. 604, 
34 GfluApp. 666—Aspironal Laborar 
tones V. Rosenblat, 129 SJE. 140, 
34 GkuApp. 255. 
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Ind.—^Frankfort Waterworks Co. v. 
McBride, 175 N.E. 140, 92 Ind.App. 
680. 

Kan.—Van Deren v. Helneke & Co., 
262 P. 469, 462, 122 Kan. 215, citing 

Corpus Juris. 

La.—United Carbon Co. v. Interstate 
Natural Gas C!o.. 147 So. 37, 176 La. 
929—^Blanchard v. Haber, 118 So. 
117, 166 La. 1014—Chavez v. Unit¬ 
ed Motor Car Co., App., 151 So. 807. 
Md.—^Hendler Creamery Co. v. Lll- 
lich, 136 A. 631, 152 Md. 190, 60 
A.L.R. 207. 

Mont.—Wandell v. Johnson, 227 P. 
68, 59, 71 Mont 73, citing Corpus 
Juds. 

Neb.—Chalupnik v. Brant, 279 N.W. 
169. . 

N.Y.—Strobe v. Netherland Co., 283 
N.Y.S._ 246, 246 App.Div. 678—Ni- 
kulnlkoff V. Archbishop, etc., of 
Russian Orthodox Greek Catholic 
Church, 266 N.Y.S. 663, 142 Mlsc. 
894—^Major v, Kollmorgen Optical 
Corporation, 248 N.Y.S. 237, 189 
, Mlsc. 219, reversed on other 
grounds 251 N.Y.S. 82, 140 Mlsc. 
790. 

N.C.—Wellington-Sears & Co. v. Dize 
Awning & Tent Co., 147 B.E. 13, 
196 N.C. 748. 

Or.—Kombrodt v. Equitable Trust 
Co., 3 P.2d 127, 137 Or. 386, deny¬ 
ing rehearing 2 P.2d 236, 137 Or. 
886 . 

Tex.—^Parrish v. Weber, CIv.App., 17 
S.W.2d 106. 

Wash.—^Brown v. Brew, 169 P. 992, 
99 Wash. 660. 

13 C.J. p 332 note 19. 

Reserved privilege of altematlva ooiu 
duct 

Promise, or apparent promise, 
which reserves to promisor privilege 
of alternative conduct is insufficient 
as consideration If any of reserved 
alternative courses of conduct would 
be insufficient if it alone were bar¬ 
gained for.—Jenkins v. City Ice & 
Fuel Co.. 160 So, 216, 118 Fla. 796. 
Cannot be unilateral and bUateral 
Contract cannot be unilateral In 
part and bilateral In part but it is. 
one or the other.—Gtable v. Frlgidalre 
Corporation, Tex.Clv.App., 121 S.W.2d 
466, error dismissed. 

8. U.S.—Nebraska Gas & Electric 
Co. V. City of Stromsburg, C.C.A. 
Neb., 2 F.2d 518, 622, citing Cor- 
pus Jnilz—City of Pocatello v. Fi¬ 
delity & Deposit Co. of Maryland, 
C.CJLIdaho, 267 F. 18L 
18 C.J. p 882 note 20. 
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a contract is not unilateral where it contains mutual | obligations binding on both parties.^ 


17 C.J.S. 


PotMtative oonditloxL 

(1) Contract contains "potestative 
condition," where there is a lack of 
mutuality of obligations, but such 
condition contained in contract re- 
Qulring obligor to do a certain act 
is voidable and not void.—Owens v. 
Muslow, 117 So. 449, 166 La. 428— 
Oliver V. Home Service Ice Co., La, 
App., 161 So. 766. 

(2) There can be no true potesta¬ 
tive condition where alleged condi¬ 
tion was something which party obli¬ 
gated thereunder has bound himself 
to do or not to do.—^Aronson v. Klein, 
148 So. 889, 175 La. 606. 

' (8) Statute making every obliga¬ 
tion null which had been contracted 
on potestative condition on part of 
person binding self applies only to 
obligation which depends on will of 
obligor, and not one which depends 
on will of obligee.—S. Gumbel Real¬ 
ty & Securities 'Co. v. Levy, La,App., 
166 So. 70—^La Salle Extension Uni¬ 
versity V. Thibodeaux La,App., 166 
So. 63. 

(4) The potestative condition of an 
obligor reprobated by Code is that 
condition or event on which an obli¬ 
gation depends and on which It is 
entirely within the will of the obli¬ 
gor to bring about or hinder without 
himself suffering frdm material det¬ 
riment or disadvantage, and where 'a 
condition to be performed by obligor, 
although dependent on the will and 
power of the obligor to bring about 
■or hinder, involves some detriment, 
disadvantage, or inconvenience to the 
obligor, If he brings about or hinders 
the happening of the event on which 
the obligation depends, the condition 
does not render the obligation null. 
—Colbert v. District Grand Lodge 
No. 21, Qrand United Order of Odd 
Pellows, La.App., 178 So. 694, re-in¬ 
stating 176 So. 683. 

U.S.—Corral, Wodlska T Ca, v. 
Anderson, Thorson & Co., C.C.A.I11., 
95 F.2d 11—Pennsylvania R. Co. v. 
Huston, C.C.A.OhIo, 81 F.2d 704— 
Dunkel Oil Corporation v. Inde¬ 
pendent Oil & Gas Co., C.CLAllL, 
70 F.2d 967. 

Ark.—^ttle v. Draper, 281 S.W. 869, 
149 Ark. 56. 

•Ga.—Harrell v. B. W. Williams & 
Sons. 125 S.E, 462, 169 Ga. 280. 
Idaho.—^Bales'V. General Ins. Co. of 
America, 24 P.2d 57. 68 Idaho 827. 
‘ Hl.^—See Fred Allen Automobile Sup¬ 
ply Co. V. H. W. Johns-Manvllle 
Co., 211 HLApp. 217. 

Iowa.—Fisher v. Nicola, 241 N.W. 
478, 214 Iowa 801—^Eilers v. Fiie- 
llng, 284 N.W. 276, 211 Iowa 841 
■ir-Giayman v. Bibler, 281 N.W. 884, 
"210 Iowa 497. 

Kaxu—Peoples Ice & Fuel Co. v. 
Dickey Oil Co., 66 P.2d 819. 146 
Kan. 851. 


Ky.—Luton Mining Co. v. Louisville 
& N. R. Co., 123 S.W.2d 1066, 276 
Ky. 821—Martin Oil & Gas Co. v. 
Fyffe, 66 a.W.2d 686, 261 Ky. 617. 
Md.—^Hendler Creamery Co. v. Lil- 
lich, 186 A 681, 152 Md. 190, 60 

AL. R. 207. 

Mich.—Jones v. Stainton, 166 N.W. 

966, 200 Mich. 694. 

Miss.—Brenard Mfg. Co. v. Miller & 
Robinson, 131 So. 274, 158 Miss. 
892. 

Mo.—Nelson v. Massman Const Co., 
App., 91 S.W.2d 628, certiorari de¬ 
nied Massman Const Co. v. Nel¬ 
son, 67 S.Ct 32. 299 U.S. 569. 81 
L.Ed. 419, rehearing denied 67 S. 
Ct. 114, 299 U.S. 621, 81 L.Ed. 457 
—^^tna Inv. Corporation v. Chan¬ 
dler Landscape & Floral Co., 60 
S.W.2d 196, 227 Mo.App. 17—Mc¬ 
Kee v. Cochran,' App.. 272 S.W. 
1091. 

N.T.—Stover v. Ctemewell Fire Alarm 
Telegraph Co., 149 N.T.S. 660, 164 
App.Div. 165—Voland v. Reed, 164 
N.T.S. 19. 

Ohio.—^Dever v. Reeves Engineering 
Co., 6 Ohio App. 77—Crltes v. Stan¬ 
dard Oil Co., 80 Ohio N.P.,N.S., 282. 
Tex—^Long v. Martin, Clv.App., 284 
S.W. 91, petition dismissed 247 S. 

W. 827, 112 Tex 866. 

Wash.—Collins v. Collins, 276 P. 671, 
161 Wash. 201—Sunset Shingle Co. 
V. Northwest Electric & Water 
Works, 203 P. 978, 118 Wash. 416. 
Wls.—^American Steam Laundry Co. 
V, Riverside Printing Co., 177 N.W. 
862. 171 Wis. 644. 

13 CJ. p 832 note 21. 
acatnsl benefllis assumsd 
Where contract was not unilateral, 
it would be assumed In absence of 
showing to contrary that contract 
was entered into for mutual benefit 
of both parties.—Home Development 
Co. V. Arthur Jordan Land Co., 196 
N.B. 387, 100 Ind.App. 468. 

Oontiaots held not to lack mntnalUy 

(1) Photoplay exhibition contracts. 
U.S.—Select Pictures Corporation v.' 

Australasian Films, D.CN.T., 260 
F. 296. 

Ga.—^Mion & Murray Co. v. World 
Wide Picturds, 176 S.E. 83, 49 Ga. 
App. 689. 

Minn.—Associated Cinemas of Ameri¬ 
ca y. World Amusement Co., 276 
N.W. 7. 

(2) Cooperative marketing con- 
tracta 

Ala.—Warren v. Alabama Farm Bu¬ 
reau Cotton Ass’n, 104 So. 264, 218 
Ala. 61. 

IlL—^Farmers’ Educational &• Co-op¬ 
erative Union of America, nilnois 
Division v. Langlois,- 268 IlLApp. 
622—Milk Producers’ Marketing 
Co. y. BeU, 284 HlApp, 222. 
Ind.-^Burley Tobacco Growers’ Co¬ 
op. Ass’n y. Rogers, 160 N.E. S8A 

446 


88 Ind.App. 469—^Dark Tobacco 
Growers’ Co-op. Ass'n v. Robertson, 
160 N.E. 106, 84 IntLApp. 61. 

Ky.—^Potter v. Dark Tobacco Grow¬ 
ers’ Co-op. Ass’n, 267 S.W. 33, 201 
Ky. 441. 

La.—Louisiana Farm Bureau Cotton 
Growers’ Co-op. Ass'n v. Clark, 107 
So. 115, 160 La. 294. 

(3) Contracts for loans and ad¬ 
vances. 

Colo.—'Westesen v. Olathe State 
Bank, 204 P. 829, 71 Colo. 102. 
Wash,—^Merchants’ Bank of Canada 
v. Sims, 209 P. 1118, 122 Wash. 
106. 

(4) Other contracts. 

U.S.—Commercial Credit Co. y. In¬ 
sular Motor Corporation, C.C.APor- 
to Rico, 17 P.2d 896—^Northern 
Ohio Traction & Light Co. v. Erie 

R. Co., aC.AOhlo, 8 F.2d 962, cer¬ 
tiorari denied 46 S.Ct 860, 270 TJ. 

S. 660, 70 L.Ed. 780—^Dunaway v. 
Puryear, C.C.ATenn., 276 F. 209. 

Ala.—Scott V. Moragues Lumber Co., 
80 So. 394, 202 Ala. 812. 

Cal.—^Inderkum v. German Old Peo¬ 
ple’s Home, App., 74 P.2d 83—Ru¬ 
dolph y. Johnson, 16 P.2d 152, 127 
Cal.App. 461. 

Ga.—^Loewenherz y. Well, 127 BE. 

883, 88 Ga.App. 760. 

HI.—Dolan V. Lleberman, 14 N.ESd 
816, 294 IllApp. 616—Dolan y. Rot¬ 
ter, 14 N.E.2d 316, 294 llLApp, 618 
—Dolan y. La Velle, 14 N.E.2d 815, 
294 IllApp. 616—Dolan v. Qold- 
blatt, 14 N.E.2d 816, 294 IlLApp. 
816—Dolan v. Flrer, 14 N.B.2d 
814, 294 lU-App. 616—Dolan v. 
Scher, 14 N.E.2d 814, 294 HLApp. 
616—^Dolan v. Dubov, 14 N.E2d 
318, 294 I11.APP. 616—Dolan v. 
Morensky, 14 N.E.2d 813, 294 HI 
App. 616—Sisters of the Third Or¬ 
der of St. Francis v. Frances Guil¬ 
laume’s Estate, 222 lllApp. 648. 
Iowa.—Sisters of Mercy of Cedar 
Rapids v. Llghtner, 274 N.W. 86. 
S[y.—^Black’s Executors and Trustees 
y. LoulsvUle & N. R. Co., 47 S.W. 
2d 69, 242 Ky. 617—Pittsburgh, C. 
C. & St L, Ry. Co. v. Carmody, 
222 S.W. 1070, 188 Ky. 688, 12 AL. 
R 469. 

La.—Watkins Co. v. Brown, 8 La. 
App. 46. 

Mich.—Swlderskl v. Shurer, 261 N.W. 

389, 265 Mich. 187. 

Minn.-Bankers’ Life Ca v. Farmers’ 
State Bank of Wllmont 247 N.W. 
239, 188 Minn. 849. 

Mont—Lee v. Lee Gold Mining Ca, 
280 P. 1091, 71 Mont 692. 

Neb.—Van Horn v. Bricson Lake Co., 
203 N.W. 653, 113 Neb. 832. 

N.T.—Jermyn v. Searing, 122 NE- 
706, 226 N.T. 626. affirming 166 
N.T.S. 718, 170 App.Dlv. 707-<3ol- 
ton v. Oshrin, 285 N.T.S. 488, 246 
App.Div. 287—Struzewski v. Farm¬ 
ers’ Fire Ins. Ca.,166 N.T.S. 862, 
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Mutuality does not require that both engagements 
must be expressed in the same form, for one may be 
in writing and .the other by parol and the bene¬ 
fits or liabilities of the parties need not be equaL^i 
Where there are mutual promises between the par¬ 
ties, it is not necessary to render a particular prom¬ 
ise by one party binding that there be a special 
promise on the part of the other party directed to 
that particular obligation,12 as mutuality may be 
supplied to a subsidiary promise" by the considera¬ 
tion of the principal contract,^2 and where several 
persons are parties to a contract, some of its pro¬ 
visions may relate solely and separately to one of 
the parties, and others to another party, and some 
of the provisions may relate to each party and some 
to all jointly.!* 

. A contract is not deprived of mutuality by reason 
of the fact that the liability of both parties is con¬ 
tingent on the happening of a condition preced¬ 
ent;!® nor is a contract for the sale of a going 
business invalid by reason of the fact that it con¬ 
templates that payment shall be made from the 
profits of the business.!® 


Mutuality of remedy. Mutuality does not re¬ 
quire that the parties have the same remedies 
against each other,!7 but such requirement is nec¬ 
essary where specific performance is desired, as 
shown in the C.J.S. title Specific Performance | 
11, 58 C.J. p 866 note 15-p 877 note 20. 

Time for continuance or performance not fixed. 
Where an offer is accepted, not by a promise, but 
by the performance of an act, it is mutual, although 
no time is stipulated during which performance is 
to be continued,!® or for performance.!® 

Provision for arbitration. A contract is not de¬ 
prived of mutuality by a provision that the archi¬ 
tect or engineer of one of the parties shall be the 
final arbiter of controversies arising thereunder dur¬ 
ing performance.®® However, a provision giving 
a party the right to reject the work if the engineer’s 
certificate to be given on completion be found to be 
inconsistent with the terms of the contract or oth¬ 
erwise improperly given was held not binding.®! 

Determination of question. One not a party to a 
contract cannot complain that it is not mutual in 


179 App.Dlv. 818, reversed on oth¬ 
er grounda 128 N.E. 661. 226 N.T. 
338. 

Pa.—Sweer v. Trexler, 86 PaSuper. 

379—Clark v. Daller, 46 Dauph. 40. 
Tex.—^Barron Q. Collier, Inc., of Tex¬ 
as v. Davldson-Levine, Clv.App., 
294 S.W. 228—^Farmers* State Bank 
V. Brazoria County, Clv.App., 276 
S.W. 1108, error refused Smith v. 
Brazoria'County, 278 S.W. 177, 116 
Tex. 148. 

18 aj. p 382 note 21 [a]. 

lOt Tex.—Texas Farm Bur^u Cot¬ 
ton Asa'n V. Stovall, 268 S.W. 1101, 
1106, 118 Tex. 273, reversing, Civ. 
App., 248 S.W. 1109, CLUOtlng Oor- 
pus Juxls. 

13 C.J. p dSS note 22. 

11. U.S.—Meurer Steel Barrel Co. v. 
Martin, GCLAPa, 1 P.2d 687. 

. DL—Aldrich v. Aldrich, 260 IlLApp, 
333—Brownholtz v. Providers' Life 
Assur. Co., 286 BlApp. 494, afann- 
ed 160 N.E. 127, 829 Ill. 42. 

Ky.— tr. S. Fidelity ft Guaranty Co. 
V. CahiU, 94 S.W.2d 320, 264 Ey. 
136. 

Mo.—Banner Creamery Co. v. Judy, 
App., 47 S.W.2d 129—Warren v. 
K«r County Coal Co., 207 S.W. 
388. 200'MoAlPP. 442. 

N,J.—^Phoenix Hardware Co. v. Para¬ 
gon'Paint ft Varnish Corporation, 
192 A. 46, 132 N.J.Bq. 140. 

Va—Kiser v. Amalgamated Clothing 
'Workers of America, 194 S.H. 727. 
18 CJ. p 883 note 28. 

la. U.S.—HeUrer Steel Barrel Co. 
V. Martin, aCA^Pa., 1 F2d 687. 


Ark.—Johnson v. Johnson; 68 S.W. 
2d 466, 188 Ark. 992. 

Cal.—Tennant v. Wilde. 277 P. 137, 
98 CaLApp. 437. 

Del.—Capital Bakers' v. Leahy, 178 
A. 648, 20 DeLCh. 407. 

Ind.—^Nlestadt v. Joseph, 189 N.H. 
336, 81 Ind.App. 355. 

Mo.—^National Ketolng Co. v. Cox 
App., 67 S.W.2d 778, 781, citing 
Corpus JUxls. 

N.C.—Wellington-Sears ft Co. v. DIze 
Awning ft Tent Co., 147 S.K 13, 
196 N.C. 748, 

.Tex—^United Appliance Corporation 
V. Boyd, C1V.APP., 108 S.W.2d 760 

■ —^Long V, Martin, CivA.pp., 234 
S.W. 91, petition dismissed 247 
S.W. 827, 112 Tex 366. 

Wash.—Warner v. Channell Chemical 
Co., 208 P, 1104, 121 Wash. 237. 

13 C.J. p 883 note 26. 

la Tex—Farmers' State Bank of 
Mlneola v. Mincher, Com.App., 290 
S.W. 1090, reversing, Clv.App., 267 
S.W. 996—Richardson v. Sanger 
Broa, CIv.App., 283 S.W. 249. 

18 C.J. p 338 note 32. 

Tex—Texas Farm Bureau Cot¬ 
ton Ass'n V. Stovall. 263 B.W. 1101, 
1106, 113 Tex 278, reversing. Civ. 
App., 248 S.W. 1109, quoting Coi^ 
pus Juris. 

18 C.J. P 838 note 27. 

15. OkL—Teldell v. Bank of Elmer, 
221 P. 422, 423, 96 OkL 184, quot¬ 
ing Corpus Juxls. 

13 CJ. p 883 note 28. 

la Ga.—^Murphey v. Creamer, 74 
SJBL 61, 10 Ga.App. 698. 
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17. U.S.—Meurer Steel Barrel Co. v. 
Martin, C.C.A.Pa, 1 F.2d 687. 

Ala.—Bishop V. Alabama Farm Bu¬ 
reau Cotton Ass’n, 110 So. 711, 216 
Ala. 388. 

CaL—^Long v. Sacramento VaJley 
Sugar Co., 16 P.2d 887, 127 CaLApp. 
716. 

Fla.—^Thompson v. Shell Petroleum 
Corporation, 178 So. 418. 
Mo.-^Tcrxa, Andrews ft Thurston v. 
Randazzo Macaroni Mfg. Co., 288 
S.W. 20, 32, quoting Corpus Juris. 
Pa.—Jessup ft Moore Paper Co. v. 
Bryant Paper Co., 129 A. 569, 283 
Pa. 484—Tork Metal ft Alloys Co. 
V. Cyclops Steel Co., 124 A. 762, 
280 Pa. 585. 

Tex—Hufstutler v. Grayburg Oil Co., 
ComuApp., 48 SW.2d 691, revers¬ 
ing, Clv.App., 27 S.W.2d 806. 

18 C.J. p 338 note 81. 

18. Colo.—^Fisk Min., etc., Co. v. 

Reed, 77 P. 240, 32 Colo. 606. ■ 

N.Y.—Hague v. New York Evening 
Journal Pub. Co., 149 N.T.S. 668, 
164 App.Dlv. 126. 

13 C.J. p 888 note 80. 

19. Ga.—Cooper v.‘ Dixie Cotton Co., 
86 S.E. 242, 144 Ga. 88. 

Kan.—Leis v. Sinclair, 74 P. 261, 67 
Ban. 748. 

Waslv—^Andrews v. TJncle Joe Dia¬ 
mond Broker, 87 P. 947, 44 Wash. 
668 . 

18 C.J. p 889 note 8L 

aOi TJ.S.—Quigley r. Spencer Stone 
Co., Ind., 148 F. 86, 7f GCA. 280. 

ai. HL—Griffiths V. Sanitary Dl8t.< 
of Chicago, 174 HLApp. 100. 
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character 'and in determining whether mutuality 
exists, the court will not consider clauses eliminated 
from the contractus 

h. Mntnality Implied 

The obligation resting on a party to a contract may 
be Implied as well as express. 

To show mutuality, the obligation may be implied 
as well as express. Although on its face and by 
its express terms the contract is obligatory on one 
party only, yet if the intention of the parties and 
the consideration on which the obligation is assumed 
is that there shall be a correlative obligation on the 
other side the law will imply itM Hence, the mere 
fact that a contract does not include an express 


■promise to pay for services will not deprive it of 
mutuality, where the agreement to pay is a fair 
inference from the remaining terms of the con¬ 
tract and likewise an agreement to employes-or 
to serve^*^ may be implied. Further, an obligation 
to sell may in some cases be implied where there is 
an obligation on the other part to purchase ;28 and 
conversely, an agreement to purchase may be im¬ 
plied from an obligation to sell.28 

c. Executed Oontracts 

Want of mutuality It no defense where the contract 
la executed. 

Want of mutuality is no defense in the case of 
an executed coni;ract,20 and a promise lacking mu¬ 


ss. Tex.—-Underwood v. Texas, etc., 

R. Co., Civ.App.. 178 S.W. 38. 

S3. U.S.—Jay Dreher Corporation v. 
Delco Appliance Corporation, C.C. 
A.N.T., 93 F.2d 276. 

S4L Cal.—Cornwell v. Davis, 213 F. 
218, 6S Mont. 100, certiorari grant¬ 
ed Davis V. Cornwell, 43 S.Ct. 700, 
262 U.S. 740, 67 L.Ed. 1209, revers¬ 
ed on other grounds 44 S.Ct 410, 
264 U.S. 660, 68 L.Ed. 848, mandate 
conformed to Cornwell v. Davis, 
226 P. 1117, 70 Mont 608. 

Ill.—Thebest Laundry & Cleaning Co. 
V. Dufty, 12 N.E1.2d 235, 298 Ill.App. 
262. See Phelps v. La Salle Hotel 
Co., 209 IlLApp. 430. 

Iowa.—^Meader v. Incorporated Town 
of Sibley, 198 N.W. 72, 197 Iowa 
946. 

Kan.—Babst v. Babst 288 P. 693, 180 
Kan. 826. 

Md.—^Ziehm v. Frank Stell Brewing 
Co. of Baltimore City, 102 A, 1006, 
131 Md. 582. 

Miss.—Ross V. Monimac Veneer Co., 
92 Sq. 828, 825, 129 Miss. 693, cit¬ 
ing Oorpus Juiit. 

Mo.—^Beebe v. Columbia Axle Co., 
App., 117 S.W.2d 624, 631, clUng 
Oorpus Juiii. 

Mont.—^Davis v. Sullivan Gold Min¬ 
ing Co., 62 P.2d 1292, 1294, 103 
Mont 462, citing Corpus Juris. 
N.T.—P. T. McDermott Inc. v. Law- 
yWs' Mortgage Co., 133 N.R 909, 
238 N.Y. 338, reversing 178 N.T. 

S. 601, 186 App.Dlv. 967, and 
179 N.Y.S. 946, 190 App.Dlv. 965, 
which afBrmed P. T. McDermott 
Inc. V. Arden Const Co., 178 N.Y. 
S. 697, 105 Mlsc. 468—Wood v. 
Lucy, Lady DuS-Gordon, 118 N.H. 
214, 222 N.Y. 88, reversing 164 N. 
Y.S. 676, 177 App.Dlv. 624—Meers 
y. Munsch-Protzmann Co., 217 N. 
Y.S. 266, 217 App.Dlv. 641—Boret 
V. L. VogelBteln & Co., 177 N.Y.S. 
402, 188 App.Dlv. 606—Callophone 
Go. of New York v. A. Jaeckel & 
Co.. 280 N.Y.S. 156, 132 Mlsc. 693. 

Tex.—^Texas Farm Bureau Cotton 
Ass'n V. Stovall, '268 S.W. 1101, 


1106, 118 Tex. 278, reversing, Civ. 
App., 248 S.W. 1109, quoting Cor¬ 
pus Juiis—Clement v. Producers’ 
Refining Co., Com.App., 277 S.W. 
684, reversing In part and affirm¬ 
ing in part ClT.App., 270 S.W. 206 
—^Bowen v. Virginia Lee Candies, 
Clv.App.. 44 S.W.2d 502—Burger v. 
Ray, C1V.APP., 239 S.W. 267, 260, 
quoting Corpus Juris. 

13 G.J. p 884 note 37. 

Buie applied to ooutraot wtfih labor 
union 

Tex.—^Harper v. Local Union No. 620, 
International Brotherhood of Mec- 
, trical Workers, Civ.App., 48 S.W,2d 
1033, error dismissed. 

Obligation not Implied 
A contract In which the first party 
agreed to refine not less nor more 
than a designated quantity of oil 
per day did not impliedly obligate 
second party to deliver any quantity 
of oil for refining.—Caltfomia Re¬ 
fining Co. V. Producers Refining Cor¬ 
poration, CalApp., 76 P.2d 563. 

06. Iowa.—Paltls V. Wlstein, 196 N. 
W. 1008. 

18 C.J. p 334 note 88. 

28. N.J.—Ferenczi y. National Sul¬ 
phur Co., 166 A. 477, U N.J.Mlsc. 
262. 

Tex.—Texas Farm Bureau Cotton 
Ass’n V. Stovall, 263 S.W. 1101, 
1106, 118 Tex 278, reversing, CIv. 
App., 248 S.W. 1109, quoting Cor^ 
pus Juris. 

18 C.J. p 334 note 89. 

27. Ark.—^Marion Hotel Co. v. Dick¬ 
inson, 216 S.W. 1049, 141 Ark. 188. 
Conn.—^Hayes v. Clark, 111 A. 781, 
95 Conn. 510. 

Mo.—Beebe v. Columbia Axle Co., 
117 8.W.2d 624, 681, citing Corpus 
Juris. 

N.Y.—Fellows v. Fairbanks Co., 199 
N.Y.S. 772, 306 App.Dlv. 271—Stab¬ 
ler y. Samuels, 178 N.Y.S. 824. 

IS C.J. p 334 note 40. 

Cal.—Gregg v. McDonald, 239 F. 
873, 73 CaLApp. 748. 

Ps.—Freedom Oil Works Co. v. WU-i 
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liams, 152 A. 741, 742, 802 Pa. 61, 
citing Corpus Juris. 

18 C.J. p 334 note 41. 

29. U.S.—Moore v. W. R. Grace & 
Co., C.C.A.S.C., 287 F. 103, 106, 
citing Corpus Juris. 

18 C.J. p 384 noth 42. 

3a Ala.—Miller y. Thomason, 166 
So. 773, 229 Ala. 267. 

ArkL—^International Shoe Co. y. King, 
66 S.W.2d 171, 186 Ark. 799—King 
y. Bank of Pangbum, 233 S.W. 
920, 160 Ark. 138. 

Cal.—Vitagraph, Inc. y. Liberty The¬ 
atres Co. of California, 242 P. 709, 
197 CaL 694. 

Ind.—^Bonham y. Chownlng, 194 NJBL 
802, 100 Ind.App. 182. 

Iowa.—^Burmeister y. Hamann, 226 
N.W. 10, 11. 208 Iowa 412, citing 
Corpus Juris. 

Ky. — Consolidated Realty Co. v. 
Richmond Hotel & Building Co., 69 
S.W.2d 985, 258 Ky. 463. 

Mo.—^Beebe v. Columbia Axle Co., 117 
S.W.2d 624, 681, citing Corpus Jiu 
ris—^Pulitzer Pub. Co. y. Chitwood, 
App., 9 S.W.2d 251. 

Okl. — Haffner y. Commerce Trust 
Co., 86 P.2d 331. 334, citing Coz^ 
pus Juris. 

Or.—Spaeth y. Becktell^ 41 P.2d 1064, 
1069, 160 Or. Ill, citing Corpus 
Juris. 

Pa.—Nolle y. Mutual Union Brewing 
Co., 108 A. 28, 264 Pa. 534—Fidel¬ 
ity Title & Trust Co. of Pitts¬ 
burgh V. Graham, 105 A. 296. 297, 
262 Pa. 273, citing Coipt^ Juris. 

Tex—United Appliance Corporation 
y. Boyd, Cly.App., 108 S.W.2d 760— 
Due V. W. T. Rawlelgh Co., Civ. 
App., 68 S.W.2d 179, 182, clUng 
Corpus Juris — Commerce Realty 
Co. V. Warner Bros. Pictures, Civ. 
App., 8 S.W.2d 189, reversed on, 
other grounds Warner Bros, Pic¬ 
tures y. Commerce Realty Ca, 
Com.App., 12 S.W.2d 203, opinion 
modified on other grounds and re¬ 
hearing denied 18 S.W.2d 337— 
Frank v. GaUney, ClvApp., 2 S.W. 
2d 886, 887, error dismissed, quot- 
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tuality at its inception becomes binding on the prom¬ 
isor after performance by the promisee.*^ 

However, where the contract does not contain a 
binding promise on either side, one party cannot 
bind the other by tendering performance.32 

d. MntnaHty Snbseatiently Present 

Lack of mutuality may bs cured by the party not 
bound by binding himself also by promise or act, and 
part performance has been held sufficient, although 
mere part performance of a contract which is not binding 
on the parties Is insufficient so far as It remains execu¬ 
tory. 

Although there is a lack of mutuality in the be¬ 
ginning, this may be cured by the other party sub¬ 


sequently binding himself also by promise or act 
Thus, if A promises B to pay him a sum of money 
if he will do a particular act or make a particular 
promise, and B does the act, the promise thereupon 
becomes binding, although B at the time of the 
promise does not engage to do the act or to make 
the promise. In the intermediate time the obliga¬ 
tion of the promise is suspended, for until the per¬ 
formance of the condition of the promise there is 
no consideration, and the promise is nudum pac¬ 
tum; but, on the performance of the condition by 
the promisee, it is clothed with a valid considera¬ 
tion which relates back to the promise, and it then 
becomes obligatory.33 Therefore, a contract to pay 


lug Ooipns JPnila—Edwards v. Rob¬ 
erts, CIv.App., 212 S.W. 673, deny¬ 
ing rehearing 209 S.W. 247, error 
refused. 

Wash.—Meyer v. Eschbach, 73 P.2d 
808—W. T. Rawlelgh Co. v. Lange- 
land, 261 P. 93. 96, 14B Wash. 525. 
citing Corpus Jnzls —Laaswell v. 
' Anderson, 221 P. 800, 127 Wash. 
691, diting Coipns Juris —^Hamilton 
V. C. L. Best Gas Traction Co., 212 
P. 1077, 1081. 128 Wash. 488, cit¬ 
ing Coxpiis Juris. 

18 C.J. p 334 note 43. 

ObJectioiL must be taken to a con¬ 
tract which may be unenforceable 
for lack of mutuality before it has 
been performed.—Netherlands Amer¬ 
ican Steam Nay. Co. v. Wagner, C. 
CLAJ^.T., 12 F.2d 640, certiorari de¬ 
nied Wagner v. Netherlands Ameri¬ 
can Steam Nav. Co., 47 S.Ct 237, 273 
n.S. 726, 71 L.E]d. 860. 

Buie applied to contracts for serr- 
iees 

Cal.—Noble v. Reld-Avery Co., 264 
P. 341, 89 Cal.App. 75—^Francisco 
& Ellington V. Pasadena Tourna¬ 
ment of Roses Ass'n, 252 P. 652, 
80 CaLApp. 450. 

Mo.—Beebe v. Columbia Axle Co., 117 
S.W.2d 624. 

31. EAn.—^Nelson v. Schippel, 56 P. 
2d 469, 472, 148 Ean. 546, Quoting 
Corpus Juris. 

Ky.—Kelley v. Ivyton Oil & Gas Co., 
266 S.W. 809, 311, 204 Ky. 804, 
Quoting Corpus Juris. 

Mo.—Silverman v. Rotman, App., 118 
S.W.2d 72. 

Okl.—Livingston v. Blair, 281 P. 82, 
104 OkL 288-r^herbondy v. Tulsa 
Boiler & Machinery Co., 226 P. 
664, 566. 99 Okl. 214, citing Cor- 
pus Juris— Cromwell v. Lewis, 228 
P. 671, 673, 98 Okl. 68. citing Cor¬ 
pus Juris. 

Tex.—Ebskell Motor Co. v. Remlng^ 
ton. Civ.App., 26 S.W.2d 818. 

18 C.J. p 835 note 44. 

83. La.—Oliver v. Home Service Ice 
Co., App., 161 So. 766, 771, quoting 
Corpus Juris. 

13 aj. p 336 note 46. 

17CJ.S.-29 


38. IT.S.—Northern Ohio Traction & 
Light Co. v. Brie R. Co., aC.A. 
Ohio, $ F.2d 962, certiorari denied 
46 S.Ct. 860, 270 U.S. 660, 70 L.Ed. 
780—Hazlewood v. Empire Gas & 
Fuel Co.. C.C.A.Tex.. 268 F. 829, 
830, citing Corpus JUrls. 

Ala.—^Louis Werner Sawmill Co. v. 
Vinson & Bolton. 124 So. 420, 220 
Ala. 210—^Majestic Coal Co. v. An¬ 
derson, 82 So. 483, 208 Ala. 233— 
Henderson Land & Lumber Co. v. 
Barber, 85 So. 36, 17 Ala.App. SS7. 

Cal.—Vitagraph, Inc. v. Liberty The¬ 
atres Co. of California, 242 P. 709, 
197 Cal. 694—Caspary v, Moore, 
App., 70 P.2d 224—^Bank of Amer¬ 
ica Nat Trust & Savings Ass'n v. 
Lane Mortg. Co.. 63 P.2d 1189, 18 
CaLApp.2d 431—Reldy v. Collins, 
26 P.2d 712, 134 Cal.App. 718— 
North Confidence Mining & De¬ 
velopment Co. V. Morrice, 204 P. 
851, 56 Cal.App. 146. 

Colo.—^Levand v. North America 
Realty Co., 267 P. 366, 82 Colo. 121. 

Fla.—^Holder v. West Florida De¬ 
velopment & Investment Co., 137 
So. 691, 103 Fla, 487, modified on 
other grounds and rehearing de¬ 
nied 187 So. 271, 108 Fla. 487-r- 
Le Noir y. IScDaniel, 86 So. 436, 
80 Fla. 600. 

Ga.—^Hollingsworth y. People's Bank 
of Carrollton, 177 S.B. 748, 179 
Ga. 704—Savannah Broadcasting 
Co. V. Society of European Stage 
Authors and Composers, App., 192 
SJ3. 236—Broyles v. Haas, 172 S. 
B. 742, 48 Qa.App. 321—M. 0 . Kiser 
Co. V. Padrlck, 118 B.E. 791, 30 
Ga.App. 642—Porter v. Forsyth, 
106 S.E. 746, 26 GaJl.pi>. 466. 

Iowa.—Burmeister v. Hamann, 226 
N.W. 10, 11, 208 Iowa 412, citing 
Goxpas Jula. 

Kan. —^Nelson y. Schippel, 66 F.2d 
469, 473, 143 Kan. 646, quoting 
Corpus Jails. 

Ky. — Consolidated Realty Co. v. 
Richmond Hotel & Building Co., 
69 S.W.2d 986, 263 Ky. 463—Ham 
y. Miss C. E. Mason's School, The 
Castle, 61 S.W.2d 7. 249 Ky. 4781 
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—Jefferson Woodworking Co. v. 
Mefcke, 1 S.W.2d 632, 222 Ky. 476 
—Pennagrade Oil & Gas Co. v. 
Martin, 277 S.W. 302, 211 Ky. 137. 

La.—^Board of Com’rs for Fifth Lou¬ 
isiana Levee Dist v, Concordia Ab¬ 
stract & Realty Co., 169 So. 688, 
181 La. 373—Owens v. Muslow, 117 
So. 449, 166 La. 428, citing Coipns 
Juris —Signorelli v. Morlce, App., 
174 So. 124—Oliver v. Home Serv¬ 
ice Ice Co., App., 161 So. 766, 771, 
Quoting Corpna Juris— Henry v. 
Jenkins, 138 So. 207, 18 LaJIupp. 
616. 

Me.—Hay v. Fortier, 102 A. 294, 116 
Me. 465. 

Masa — Moody v. Inhabitants of 
Town of Weymouth, 177 N.E. 80, 
276 Maas. 282—^Des Brisay v. Foss, 
162 N.E. 4, 264 Mass. 102. 

Mich.—^Bastlan v. J. EL Du 3E^ey Co., 
245 N.W. 681, 261 Mich. 94, cit¬ 
ing Corpus Juris—Hart Potato 
Growers’ Ass'n v. Greiner, 211 N. 
W. 46, 236 Mich. 688. 

Mo.—Roberts v. Harmount Tie & 
Lumber Co., App., 264 S.W. 448, 
449, citing Corpus Juris—Warren 
V. Ray County Coal Co., 207 S.W. 
883, 200 Mo.App. 442. 

N.J.—Gordon v. Schellhom. 128 A. 
649, 95 N.J.Eq. 663. 

N.T.—La Hay, Inc. v. Pathe Ex¬ 
change, 261 N.Y.S. 496, 497, 237 
App.Div. 468, citing Corpus JUds. 

Okl.—Livingston v. Blair, 231 P. 82, 
83, 104 OkL 288, quoting Coipiis 
Juris. 

Or. — Johnson v. Homestead-Iron 
Dyke Mines Co., 193 P. 1036, 98 Or. 
318. 

Tex. — Johnson v. Breckenrldge- 
Stephens Title Co., Com App., 267 
S.W. 228, afidrmlng, Civ.App., 241 
S.W. 196—Faulkner v. Reed, Cly. 
App., 229 S.W. 945, reversed on 
other grounds, ConaApp., 241 S.W. 
1002—Gable V. Frigldaine Corpora¬ 
tion, Clv.App., 121 S.W.2d 466, er¬ 
ror dismissed—^United Appliance 
Corporation v. Boyd, CivApp., 108 
S.W.2d 760—Bettlnger v. North 
Fort Worth Ice Co,, ClvApp., 274 
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a certain sum, on the performance of certain acts 
by another becomes a binding obligation on the 
promisor on the performance of said acts before the 
revocation of the contract, although it expresses no 
consideration past or present'and contains no prom¬ 
ises that such acts shall be performed.^^ 

Partial performance. While partial performance 
has been held to satisfy the requisite of mutuality,35 
where the contract is signed by the party to be 
charged,at least to the extent that the contract 
is completed,®'^ mere part performance of a con¬ 
tract which is not binding on the parties does not 


make it binding so far as it remains executory,®? 
and where an offer looks to full performance by the 
offeree, part perfqrmance, change of position, or 
loss or detriment to the offeree will not suffice to 
transform the offer into a contract,®® 

e. Option Founded on Consideration 

An agreement, founded on a consideration, is not 
invalid for want of mutuality because one party has an 
option while the other has not. 

An option is a contract to keep an offer open,<® 
and when there is an agreement founded on a con¬ 
sideration, it is not invalid for want of mutuality 


S.W. 466—Roger Oil Co. v. Nichols, 
ClvjVpp., 266 S.W. 1106. 

IS C.J. p 8S5 note 46. 

OoBdltloBe preoedent must be per¬ 
formed.—^Lake Shore Country Club v. 
Brand, 171 N.B. 4»4, S3S IlL 604. 
Acts fox purpose of faHmiug ooiu 
. txaot 

Acts of performance, relied on to 
supply want of mutuality In con¬ 
tract, must be sufficient to Identify 
contract of themselves and done with 
no other view than to fulfill particu¬ 
lar contract to be enforced.—De 
Lange v. Ogden, Tax.Clv.App., 106 S. 
W.2d 885, error dismissed. 

Filnolple oautlonsly applied 

(1) The principle that a promise 
which the promisor should reasona¬ 
bly expect to induce action or for- 
bearanoe of a definite and substan¬ 
tial character on the part of the 
promisee, and which does Induce 
such action and forbearance. Is bind¬ 
ing if injustice can be avoided only 
by the enforcement of the promise, 
should be applied cautiously.—^Lusk- 
Harbison-Jones, Inc. v. Universal 
Credit Co., 146 So. 623, 164 Miss. 693. 

(2) Courts exercise discretion with 
great care in determining whether 
unilateral option contract has been 
converted into bilateral contract— 
Lake Shore Country Club v. Brand, 
171 NJBL 494, 339 lU. 504. 

Oontxaot to plaoe student 
School’s acceptance of offer to 
place student therein under terms 
stated In catalogue by reserving 
place for her, followed by partial 
performance of contract, ripened uni¬ 
lateral contract Into binding and 
enforceable mutual obligation.—^Ham 
V. Miss C. B. Mason's School, The 
Castle. 61 S.W.2d 7, 249 Ky. 478. 

(Jontxacts lOr servlcu held mutual 
U.S.—U. S. Potash Co. v. McNutt C. 
CJLN.M., 70 P.2d 126, costs taxed 
'70 F.2d 1008—Calkins v. F. W. 
Woolworth Co., C.GA.Neb., 27 F.2d 
814, certiorari denied F. W. Wool- 
Worth Co. V. Calkins, 49 S.Ct 80, 
27,8 U;S. 646, 78 KBd. 668. 

Ala.—Husdies Vi Blckley, 89 So. 88,, 
206 Ala. 619^ 


Cal.—^Taguda v. Motion Picture Pub¬ 
lications, 36 P.2d 162, 140 CaI,App. 
195. 

Conn.—Harris v. McPherson, 116 A. 

723, 97 Conn. 164, 24 A.L.R. 1580. 
Qa.—Anderson, Clayton & Co. v. 
Mangham. 123 8.3. 169, 32 GkLApp. 
162—Ness V. Barber, 108 SJB. 812, 
27 Ga.App. 417. 

Ill.—State St Furniture Co. v. Ar¬ 
mour ft Co., 177 NJB. 702, 345 Ill. 
160, 76 iLLR. 1298, affirming 259 
niJlpp. 689. 

Ey.—Johnson v. International Shoe 
Co., 16 S.W.2d 270, 228 Ky. 450— 
Paragon Oil Co. v. A. B. Hughes 
ft Sons, 236 S.W. 963, 193 Ky. 532. 
Mo.—^Little Rock Surgical Co. v. 
Bowers, 42 S.W.2d 867, 227 Mo. 
App. 744. 

Neb.—Steams v. Nebraska Bldg, ft 
Inv. Go., 192 N.W. 380, 109 Neb. 
667. 

N.J.—Fiedler Corporation v. Manu¬ 
facturer’s Development Co., 158 A. 
460, 108 N.J.Law 864. 

Buie applied to bnUding and ooiu 
strnotlou ooutraot 

Wash.—^Burke & Ptorar v. Campbell, 
224 F. 9. 128 Wash. 646. 

84L U.S.—Northern Ohio TracUon ft 
Light Co. V. Brie R. Co., C.C.A. 

■ Ohio, 8 r.2d 962, certiorari denied 
46 S.Ct 850. 270 U.S. 660, 70 L.Bd. 
780. 

Me.—^Hay v. Fortier, 102 A. 294, 116 
Me. 465. 

Oki.—Livingston v. Blair, 231 P. 82, 
83, 104 Okl. 288, quoting Oorpua 
JUxls. 

Tex.—Dallas Trust ft Savings Bank! 

V. Wortham Independent School 1 
"'Dlst., CivApp., 26 S.W.2d 174, 176, 
error refused, quoting Corpus Ju^ 
zls. 

13 C.J. p 886 note 47. 

88. Ariz.-Mitchell v. Vulture Min. 
ft Mill. Co., 65 P.2d 686, 47 Aria. 
249. 

Oa.—Retailers’ Service Bureau v. 
Newman, Frierson ft-McBver Co.,, 
149 S.B. 89, 40 <;^a.App. 186. 

Mo.—Martin v. Ray County Coal Co., 
232 S.W. 149, 288 Mo. 241—Pulit¬ 
zer Pub. Co. V. Chitwood, App., 9 
S.W.2d 26L 


N.T. — Manhattan Carting Co. v. 
Keen’s English Chop House, 180 
N.T.S. 409. 

Tex.—United Appliance Corporation 
V. Boyd, Civ.App.. 108 S.W.2d 760 
—^Edwards v. Roberts, CivApp., 
209 S.W. 247, rehearing denied 212 
S.W. 673, error refused. 

Tims when test applied 
Test of' mutuality of contract la 
to be applied/ as of time contract 
was to be enforced, and If promisee 
accomplished object contemplated, 
then promise Is rendered valid and 
binding.—^HaJl v. Wingate, 126 S.B. 
796, 169 Ga. 630—Retailers’ Service 
Bureau v.' Newman, Frierson & Mc- 
Bver Co., 149 S.B. 89. 40 Ga.App. 186. 

One who paxttaUy executed coiu 
ixaot and considered it binding can¬ 
not thereafter claim the contract is 
void for want of mutuality.—^Fer- 
rlday Cooperage Co. v. Porter, 8 La. 
App. 688. 

38. Ga.—Virginia Lumber Corpora¬ 
tion V. Williamson Tie Co., 162 S. 

B. 728, 44 Ga.APP. 918. 

87. Mich. — Clinton Grain Co. v. 
French, 188 N.W. 68, 214 Mich. 447. ' 

Tex,—^Fooshee ft Hungexford v. City 
of Victoria, ClvApp., 54 S.W.!d 
220, error dismissed. 

88. U.S.—Corona Coal Co. v. Davis, 
aCAuMlss. ft La., 20 F.2d 738, re¬ 
versing, D.C.La., 8 F.2d 297—^Has- 
lewood V. Empire Gas ft Fuel Co., 

C. CA.Tex, 268 F. 829. 

Tex. — Johnson v. Breckenridge- 
Stephens Title Co., Com.ApP., 267 
S.W. '228, affirming. Civ App., 241 
S.W. 195. 

38. N.T.—Charles B). Quincey ft Co. 
Arbitrage Corporation v. CltleB 
Service Co., 282 N.T.S. -294, 166 
Mlsc. 88, affirmed Charles E. Quin¬ 
cey ft Co. V. Cities Service Co., 1 
N.T.S.2d 654. 

40. Pa.—Warner Bros. Theatres v. 

Proffitt, 198 A. 66. 829 Pa. 316. 
Privilege ox xl(^t of cleotloa 
An “option” means a privilege or 
right of electioh to exercise a priv¬ 
ilege—^Lively V. Tabor, Mo.» 107 S. 
W.2d 62, 111 A.LJI. 976. - 
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because one party has an option while the other 
has not, or in other words because it is obligatory 
on one and optional with the other.^i Hence, want 
of mutuality cannot be set up as a defense by the 
party who has received the benefit simply because 
it was left optional with the other party as to 
whether he would enforce his right and the 
option to relinquish a right acquired under a con¬ 
tract will not render it unilateral>3 An option 
founded on a consideration is a unilateral agreement 
binding, from the date of its execution, on the 
party who executes it; and it becomes a contract 
inter partes when exercised according to its terms.'*^ 
In such a transaction two elements exist, the offer 
on the one side which does not become a contract 
until accepted on the other; and the completed con¬ 
tract to leave the offer open for a specified time.'*® 


Option contracts, however, although good at law, 
are not favored by, and will not always be enforced 
in, a court of equity,, as shown in the C.J.S. title 
Specific Performance § 47, also 58 CJ. p 974 note 
5^p 979 note 76. 

f. Sight to Accept or Beject or to Alter De¬ 
tails 

The right to accept or reject services or goods 
tendered, where such right may not be arbitrarily exer¬ 
cised, or the right to change or alter details, will not 
render the contract void for lack of mutuality. 

The right of one party to determine whether or 
not services, goods, etc,, tendered under the contract 
are satisfactory, or such as he will accept, will not 
render the contract unilateral where the right so 
conferred by the contract cannot be construed as 
giving a permission to reject arbitrarily.*^, Also, 


41. TT.S.—Ricaby v. McCrory Stores 
Corporation, C.CA.Ohlo, 3S F.2d 14 
—^Bleotrlc Management & Engi¬ 
neering Corporation v. United Pow¬ 
er & Light Corporation (of Kan¬ 
sas), C.C.AJS:sql, 19 F.2d 311. 
Ala.—Fuller v. Totten, 131 So. 436, 
222 Ala. 174. 

Art—Philpot Const Co. v. Danaher, 
23 aW.2d 632, 637, 180 Ark. 926. 
citing aoxpns Jarls. 

CaL—CoUperatlve Dairymen’s League 

V. Hansen. 78 P.2d 627, 628, 23 CaL 
App.2d 493, citing Corp®* Juiifr— 
Chrisman V. Southern California 
Edison Co., 266 P. 618. 83 CaLApp. 
249. 

IlL—Armstrong Paint & Varnish 
Works V. Continental Can Co., 133 
N.B. 711, 714, 301 Ill, 102, revers¬ 
ing 220 niApp. 90, citing Ooxpui 
JUzls. 

Iowa.—Standard Oil Co. (Indiana) v. 
Veland. 224 N.W, 467, 207 Iowa 
1340. 

Ky.—Vokins v. McOaughey, 266 S. 

W. 907, 910, 206 Ky. 42, citing 
Ooipns Jnxis. 

mwTi- —^Koehler & Hinrlchs Mercan¬ 
tile Co. V. Illinois Glass Co., 178 
N.W. 703, 148 Minn. 844. 

Mont—^Davla v. Sullivan Gold Min¬ 
ing Co., 62 R2d 1292, 1294, 103 
Mont 452, citing Corpus Jails. 
OkL—MlUer v. Klmmel, 184 F. 762, 
764, 76 OkL 238, quoting Corpus 
Jwds—Rich v. Doneghey, 177 F. 
86, 92, 71 Okl 204, 8 A.L.R. 862, 
quoting Corpus Juris. 

Or. — Johnson v. Homestead-Iron 
Dyke Mines Co., 193 P. 1086, 98 Or. 
318. 

Pa.—Jessup ft Moore Paper Co. v. 
Bryant Paper Ck)., 129 A. 559, 283 
Pa. 4S4^Tork Metal ft Alloys Co. 
V. Cyclops Steel Co., '124 JL 762, 
280 Pa. 686—^Langer v. Superior 
Steel Corporation, 161 A. 671, 672, 
106 Pa. Super. 679, citing .Corpus 
Juris—Vaflas v. Young, 10 Pa.Dist 
A Ca 26L 


Tex—Guaranty Mortg. Co. v. Nowell, 
C1V.APP., 72 S.W.2d 364—McKay v. 
Tally. Clv»App., 220 S.W. 167, 170, 
citing Corpus Jnxis — Blafler ft 
Parish v. Gulf Pipe Line Co., Civ. 
App., 218 S.W. 89 — Foster v. 
Wright Civ.App.. 217 S.W. 1090— 
Griffin v. Bell, ClvAipp., 202 S.W. 
1034, error refused. 

Wash.—Warner v. Channell Chemi¬ 
cal Co.. 208 P. 1104, 121 Wash. 
237. 

13 C.J. p 836 note 48. 

Bssamea of option 

(1) It Is the very essence of an 
option contract that It is not mu¬ 
tual; for the optionee pays his 
money or performs his promise for 
the right of electing whether he will 
require performance by the other 
party, and the optionor relinquishes 
his right of choice for the considera¬ 
tion received by him.—Northwestern 
Oil, etc., Co. V. Branine, 176 P. 683. 
71 Okl. 107, 8 A-L.R. 844. 

(2) Essence of an option Is the 
right of the optionee to buy or not 
to buy at his election, that he is 
not bound to do so being the dis¬ 
tinguishing feature of his contract 
— ^Udy V. Jensen, 222 P. 697, 63 Utah 
94. 

48. Ind.—Culp V. Holbrook, 129 N.E. 
278, 279. 76 Ind.Aj)p. 272, clUng 
•Corpus Juris. 

Pa.-^easup ft Moore Paper Co. v. 
Bryant Paper Ca, 129 A. 569, 288 
Pa. 484. 

Tex—^Thomas v. Western Indemnity 
Co.. 246 S.W. 846, 112 Tex ISff. 

18 O.J. p 836 note 49. 

43. Okl.—Rich V. Doneghey, 177 P. 
86, 92, 71 OkL 204, 3 AL.R. 362. 
quoting Corpus Jluis. 

18 C.J. p 336 note 50. 

44. U.S.—^Helvering ▼. Bartlett, CC. 
, A., 71 F.2d 698. 

CaL—Fllckinger v. Heck, 200 P. 1045, 
187 CaL 111. 


I N.T.—Heller v. Pope, 164 N.E. 881, 
260 N.T. 182, affirming 226 N.T.S. 
828, 222 App.Div. 738. 

Or.—^Hartman v. Selling, 192 P. 408, 
97 Or. 368, quoting Corpus Juris. 
Tex—^Bllla v. Johnson, Civ.App., 88 
S.W.2d 626, 627, error dismissed, 
eiting Corpus Juris. 

13 C.J. p 886 note 61. 

What oonstltutes eleoUou 
An option may specify the particu¬ 
lar act or acts which constitute an 
election to accept the offer embodied 
in the option, In which case the con¬ 
tract itself controls aa to what con¬ 
stitutes an election.—^Flloklnger v. 
Heck, 200 P. 1045, 187 CaL 111. 

45. U.S.—Shubert Theatrical Co. v. 

Rath, C.C-A.N.T., 271 F. 827. 

Or.—Hartman v. Selling, 192 P. 408, 
97 Or. 868, quoting Corpus Juris. 

18 aj. p 337 note 62. 

No ohUgatioii 

(1) An option to do a thing cannot 
create obligation to do It.—Conley v, 
Wheeler-Watkins Oil ft Gas Co., 288 
S.W. 860, 216 Ky. 494. 

(2) “Option" may or may not be 
complied with, at election of op¬ 
tionee.—Bruce v. Mlelr, 7 P.2d 1087, 
120 Cal.App. 287. 

(8) An optionee does not ordinar¬ 
ily promise to pay anything in op¬ 
tion contract, but gives considera¬ 
tion only to make continuing offer 
irrevocable during option period.— 
Lively v. Tabor, Mo.. 107 ^.W.2d 62, 
111 A.L.R. 976. 

Contract and^ option dlstlngulslied 
A “contract" Is an accepted offer, 
while an “option" la an unaccepted 
offer which a party has the' right 
thereafter to accept.—Cline v. Hall, 
282 P. 31, 107 OkL 218. 

4a U.S.—Jay Dreher Corporation v. 
Delco Appliance Corporation, GC 
AJ^r.T., 98 F.2d 276-^ljIarrlnan 
Medical Supply v. Ft Dod«^ Senim 
Co.. aCA-Minn., 47 ,7.'2d 468. 
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the fact that matters concerninjf the details of per¬ 
formance are left to the option of one of the parties 
will not deprive it of mutuality.^" For example, a 
reserved i>i)wer to change details in a construction 
contract does not render it unenforceable,'*’* csjie- 
cially when full ]>rovisi<m is made for ascertaining 
changes in compensation due to changes in de¬ 
tails.*® 

g. Bight to Gancd or Terminate 

Where one party has an arbitrary right to cancel or 
terminate the contract at any time, mutuality is absent. 


Where one party reserves an absolute right to 
cancel or terminate the contract at any time mutu¬ 
ality is absent,50 this rule being frequently applied 
to contracts of sale^l or for the performance of 
services.®® Where an independent consideration 
passes from the employee in addition to the per¬ 
formance of services, the duration of the contract 
may be optional on his part without impairing its 
mutuality.*® This rule is applicable in the case of 
contracts whereby in consideration of the release 
of a claim of damages the employer promises the 
employee emplojTnent, but the employee does not 


III,—Thf Fair v. Estate Stove Co., 
240 IlLApp. 5.0S. 

13 C.J. p 337 note 54. 

ConditioiL praoedent to lialdlltT 
Contract provision for payment of 
compensation to employee for “satis-1 
factory performance of his duties” 
doe» not render employment contract 
void for want of mutuality aa au- 
thorlalnj? employer to discharffe em¬ 
ployee without recourse by declaring 
his services unsatisfactory, but 
merely introduces condition prece¬ 
dent to liability and recovery under | 
contract, and places on party suing, 
for breach thereof burden of pmving I 
employer's satisfaction or dissatis¬ 
faction with employee's services.— 
Huoney v. Weeks, 134 N.E. 666, 290 
Mass. 18. 

Contract lacking mutuality 
Contract under which dealer was 
given exclusive right to sell manu¬ 
factured products of manufacturer of 
motor trucks was lacking in mutual¬ 
ity in view of provision that dealer 
could not recover for loss of profits 
due to company's failure to All or> 
ders and unenforceable In so far as It 
was executory, so that dealer could 
not recover loss of proflta due to 
company's failure to deliver.—Weil 
V. Chicago Pneumatic Tool Go., 213 
S.W. 312, 138 Ark. 634. 

Iff. U.S.—U. S. V. McMullen, Cal., 32 
S.Ct. 128, 222 U.S. 460, 56 L.Ed. 
263. 

N.J.—Atlantic Pebble Co. v. Lehigh 
Valley R. Co., 98 A. 410, 33 N.J. 
Law 386, 341. 

13 C.J. p 337 note 56. 

dB. U.S.—U. S. V. McMullen. CaL, 
32 S.Ct. 128, 222 U.S. 460, 66 L.Ed. 
263. 

49. U.S.—^U. S. V. McMullen, supra. 

50. U.S.—Claibome-Eono Co. v. R 
1 Du Pont de Nemours & Co., C. 
CJLIowa, 77 P.2d 565—R I. Du¬ 
Pont De Nemours St Co. v. Clal- 
bome-Reno Co., C.C.A.Iowa, 64 P. 
2d 224, 83 .:\.L.R. 238, certiorari de¬ 
nied Clalborne-Reno Co. v. R L 
Du Pont De Nemours St Co., 64 S. 
Ct 64, 230 U.S. 646, 78 L.Ed. 661 
—^Mlaml Coca-Cola Bottling Co. v. 
Orange Crush Co., CCjLFla., 296 


P. affirming. D.C-. 291 P. 102 
—K**lble Operating Corporation v. 
Jarku Corporation, D.C.N.T., 20 P. 
Supp. 647. 

Ciil.—Naify v. Pacific Indemnity Co., 
76 P.2d 663—Associated Oil Co. v. 
Myers. 18 P.2d 668. 217 Cal. 297— 
Shorten V. Evana-Perguson Cor¬ 
poration, 277 P. 519, 533, 93 Cal. 
App. 630, citing Oozpna Jnzis. 

Conn.—Alfred M. Best Co. v. Gold¬ 
stein. 1 A.2d 140—Gurfeln v. Wer- 
belovsky. 118 A. 32, 33, 37 Conn. 
703, citing corpus Jluls. 

Del.—Console Master Speaker Corpo¬ 
ration V. Muskegon Wood Products 
Corporation, 138 A. 598, 3 W.W. 
Harr. 890. 

Ga.—Bankers' Trust & Audit Co. v. 
Farmers' & Merchants' Bunk, 136 
S.R 143, 163 Qa. 352, answers to 
certified questions conformed to 
136 S.E. 480, 36 GaJtpp. 317. 

III.—Peru Wheel Co. v. Union Coal 
Co., 14 N.R3d 998, 295 IIUApp. 276. 

Ky.—Fowler’s Bootery v. Selby Shoe 
Co.. 117 S.W.2d 931. 273 K>'. 670— 
Combs V. Hazard Ice & Storage 
Co.. 290 S,W. 1035, 218 Ky. 29— 
Louisville Tobacco Warehouse Ca 
V. Zeigler, 244 S.W. 899, 902, 196 
Ky. 414, quoting Corpus Jnzis— 
Rodgers v, Larrimore A Perkins, 
222 S.W. 612, 188 Ky. 468—Daniel 
Boone Coal Co. v. Miller, 217 S.W. 
666, 186 Ky. 561. 

La.—McTee St Co. v. Brown Funeral 
Home, App., 183 So. 568. 

N.T.—Strobe v. Netherlond Co., 288 

I N.T.S. 246. 245 App.Div. 673— 
NlkulnikofE v. Archbishop, etc., of 
Russian Orthodox Greek Catholic 
Church, £56 N.T.S. 653, 142 Misc. 
894. 

Tenn.—Combs v. Standard Oil Co. of 
Louisiana, 59 S.W.2d 525, 527, 166 
Tenn. 88, citing Corpus Jnzis— 
Hertford Accident & Indemnity Co. 
V. White, App., 116 S.W.2d 249, 253, 
citing Corpus Juris. 

Tex.—Clement v. Producers' Refining 
Co., Civ.App.. 270 S.W. 206, 207, 
citing Corpus Juris. 

13 C.J. p 337 note 67. 

Oaueallatiou of sztensioa featurs 
Under contract for bulletin advei^ 

Using during period of thirty-six 

months, with provision for extension 
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for similar period unless canceled by 
one of the parties ninety days prior 
to expiration of the first thlrty-slx 
months, the provision for cancella¬ 
tion referred only to cancellation of 
the extension feature, and did not 
render the contract unilateral, al¬ 
though cancellation by one party was 
otherwise prohibited. — Automobile 
Battery Co. v. Geraghty & Co,, 118 
S.E. 412, 30 Ga.App. 446. 

a. U.S.—Velie Motor Car Co. v. 
Kopmeier Motor Car Co., Wis., 194 
P. 324, 114 C.aA 284. 

Vo.—^American Agricultural Chemi¬ 
cal Co. V. Kennedy, 48 S.E. 868, 103 
Va 171. 

6& U.S.—^In re Paramount Publix 
Corporation, C.C-AuN.Y., 30 P.2d 
441, 111 AL.R. 889, affirming, D.a, 
16 F.Supp. 465. 

Ajrk .—^Marion Hotel Co. v. Dickin¬ 
son, 216 S.W. 1049, 141 Ark. 188. 

Ill.—See Kelly v. Great Lakes 
Dredge & Dock Co., 203 IlLApp. 
207. 

Ky.—Johnson v. International Shoe 
Co., 16 B.W.2d 270, 228 Ky. 460— 
Sprlngton Coal Co. v. Bowling, 14 
S.w.2d 1082, 228 Ky. 317—Stanley 
V. Kentucky Utilities Co., 4 S.W.2d 
732, 223 Ky. 688. 

Mlsa—Rape v.- Mobile & 0. R Co., 
100 So. 585. 136 Miss. 88. 35 ARR 
1422. 

! Tenn.—Combs v. Standard Oil Co. of 
LoulslanA 53 S.W.2d 525, 627, 166 
Tens. 88, ciUng Corpus Jtuis. 

13 aj. p 838 note 63. 

Contract held valid 
An agreement not to discharge an 
employee unjustly has been held not 
invalid for lack of mutuality because 
the employee was not bound for a 
definite time.—St Louis, R & M. Ry. 
Co. v. Booker, Tex.Civ.App., 6 S.W.2d 
866, certiorari denied 49 S.Ct 348, 
279 U.S. 852, 73 L.Edi 995. , 

5^ Ky.—Paducah Home Telephone 
St Telegraph Co. v. Ellerbrooi; 206 
S.W. 282, 182 Ky. 196. 

Tex.—^Merchants’ Life Ina Co. v. 
Griswold, C1V.APP., 212 S.W. 807, 
reversed on other grounds, Com. 
App., 237 S.W. 282. 

18 OJ. p 838 note 70. 
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agree to serve.^^ However, an option to cancel by 
one party alone which will render the contract in¬ 
valid for want of mutuality, must be dependent on 
the will of that party alone, and not dependent on 
action or inaction by the other party.S® Also, an 
option to terminate on a stated notice,®® such as is 
commonly reserved in employment contracts,®’ or 
for a cause which is either specified by the contract 
or rendered ascertainable thereby,®* will not render 
the contract void. While a provision authorizing a 
party to renounce the contract for good cause has 
been held not to deprive a contract of mutuality,6* 
it has also been held that a contract which provides 
that it may be canceled by either party is invalid 
for lack of mutuality, although the provision for 
cancellation is limited by an agreement that it shall 
be “for just cause,” there being no means furnished 
for determining what may have been the particular 
cause or causes thereby intended by both parties.®® 
The expression in a contract of a contingency 
whereby the contract may be terminated by the act 
of either party excludes the idea that each is at 
liberty to terminate it at any time.®i It has been 
held that the employee cannot complain of the fact 
that the employer does not agree to employ him 
for any definite period, where he has in fact been 
employed until such time as he sees fit to abandon 
the employment.®* Further, where one of the par¬ 
ties is acting in a fiduciary capacity for a third per¬ 
son, the contract is not invalidated by a right to 
terminate for the benefit of such third person.®* 


A contract under which the purchaser is required to 
take a certain amount of goods each year is invalid 
where it contains a provision that he shall be re¬ 
leased if he cannot use the full amount “for any un¬ 
foreseen reason.”®^ 

L Strike Olanses and Provisions agamst Hard¬ 
ships in Performance 

A provision oxcusing a party from performance un¬ 
der a contract for causes beyond his control does not 
render the contract void for lack of mutuality. 

The fact that a contract contains a stipulation ex¬ 
cusing a party from absolute performance in case 
of an emergency does not render it void for lack 
of mutuality.®® So, a stipulation that the promisor 
shall not be liable for any delay or failure of per¬ 
formance due to strikes,®® inability to secure em¬ 
ployees,®’ fires,®* or any other cause beyond the 
control of the party failing to perform,®® or other 
specified causes,’® will not deprive the contract of 
mutuality. So, a provision in a contract under 
which plaintiff is bound to furnish defendant not 
less than a specified amount of a commodity each 
year is not invalidated by a provision that, in case 
plaintiff is unable to furnish such commodity, de¬ 
fendant may purchase from others until such time 
as plaintiff is again able to furnish them.’^ 

i Writings Signed by One Party Only 

While mutuality does not require that both parties 
sign the contract, an agreement signed by one party 
only, without other evidence of obligation on, or ac> 


64. U.S.-—P. S. Royster Gua^io Co. v. 
Hall, aC.A.N.a, 68 F.2d 633. 

Ey.—Paducah Home Telephone & 
Telegraph Co. v. Ellerbrook, 206 
S.W. 282. 182 Ky. 196, 

13 aj. p 338 note 71. 

65. U.S.—Peck • v. Stafford Flour 
Mills Co., C.C.A.J^k., 289 F. 43. 

66. U.S.—Meurer Steel Barrel Co. v. 
Martin, C.aA.Pa., 1 P.2d 687. 

N.T.—Kadetz v. Harwood, 188 N.T. 
S. 134. 

13 C.J. p 838 note 72. 

87. Ind.—Kostanzer v. State ex rel. 

Ramsey, 187 N.B. 337. 205 Ind. 536. 
La.-^. R. Watkins Co. v. Gann. App., 
169 So. 747. 

Miss,—McGlohn v. Gulf & S. I. R. R., 
174 So. 260. 

NJ'.—Phoenix Hardware Co. v. Para¬ 
gon Paint & Varnish Corporation, 
192 A. 46. 122 N.J.Bq. 140. 

Pa.—Clark v. Pinkerton, 169 A. 418, 
111 Pa.Super. 160. 

Tex,—Merchants' Life Ins. Co. v. 
Griswold, C1V.APP., 212 S.W: 807, 
reversed on other grounds, Com. 
App.. 287 S.W. 282. 

IS CJ. p 838 note 78. 

S8. U.S.—Moon Motor Car Co. of 


New York v. Moon Motor Car Co., 
Cr.GA.N.T., 29 F.2d 8. 

CaL—^Vitagraph, Inc., v. Liberty 
Theatres Co. of California, 242 P. 
709, 197 Cal. 694. 

Ky.—City of Bowling Green v. 

Knight, 288 S.W. 741, 216 Ey. 888. 
Mass.—^Vltagraph, Inc., v. Park Thea¬ 
tre Co., 144 N.B. 86, 249 Mass. 26. 
13 C.J. p 338 note 74. 

50. U.S.—Hunt v. Stimaon, (XaA. 
Ky., 23 P.2d 447. 

eOi U.S.—Oakland Motor Car Co. v. 
Indiana Auto, Co., IIL, 201 P. 499, 
121 C.CJL 819. 

6L Minn.—^McMullan v. Dickinson 
Co., 66 N.W. 661, 668, 68 Minn. 405. 
eCL N.T.—National Gum, etc., Co. v. 
Braendly, 51 N.T.S. 93, 27 App.Div. 
219. 

63. W.Va.—White V. McCuUagh, 81 

5. a 720, 74 W.Va. 160. 

64, Ky.—Rehn-Zeiher Co. v. H. BL 
Walker Co„ 160 S.W. 77.7, 166 KJy. 

6, 8. 49 Ii.RA..N.S.. 694. 

66. U.S.—Peck v. Stafford Flour 
Mills Co., C.aA.Ark., 289 P. 48, 46. 
citing Cozpns Jniis—W. H. Goff I 
Ca V. Lambom & Co., CCA^Ga.,] 
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281 F. 618, 616, citing Corpus 
xis. 

Ala.—Moss V. Gulf States Steel Cor- 
poraUon, 140 So. 402, 404. 224 Ala. 
430, citing Corpus JueIb. 

Mich.—^Bdgar v. Hewett Grain & 
Provision Co. of Bscanaba, 202 N. 
W. 972, 230 Mich. 168. 

Okl,—^Wood ft Co. V, Van Deursen, 
250 P. 524, 122 Okl. 19. 

13 C.J. p 837 note 60. 
ee. U.S.—Keystone Steel ft Wire Co. 
v. Pierce Oil Corporation. C.C.A. 
Ill., 17 F.2d 476. 

13 C.J. p 387 note 61. 

67. Md.—Kloaterman v. United Elec¬ 
tric, etc., Co., 60 A. 261, 101 Md. 29, 
66, N.T.—^Wood V. Glens Bealls Auto. 
Co., 161 N.T.S. 808, 174 App.Dlv. 
830. 

69. U.S.—Keystone Steel ft Wire Co. 
V. Pierce Oil Corporation, C.C.A. 
Ill., 17 F.2a 476. 

Ttt. U.S.—Churchill Line v. Gulf 
Naval Stores Supply Ca, D.C.La., 
12 F.2d 181. 

18 aJ. p 387 note 64. 

Itl Ark.—Keopple v. National Wa- 
gonstock Co., 149 S.W. 76. 104 Ark. 
466. 
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eeptanoe by, the other party will ordinarily be regarded 
M uniiaterai. 

While an agreement signed by one party only, 
without other evidence of obligation on, or accept¬ 
ance by, the other party, will ordinarily be regard¬ 
ed as unilateral, mutuality does not require that 
both parties sign the contract,^3 and if a contract 
signed by one party is acted on by the other a bind¬ 
ing agreement may result.^** Where the contract 
is executed in duplicate, each party signing sepa¬ 


rate copies but neither signing both, it is not, there¬ 
fore, void for lack of mutuality.^® 

§ 101. — Contracts for Services 

Mutuality Is essential to the validity of a contract for 
services. 

Where one party agrees to perform services and 
the other to accept and pay for them, the contract 
is mutualJfi Conversely, where neither party or 


7a. Ill.—Cutler v. Weibel, 170 N.a 
705, 339 Ill. 62. 

13 C.J. p 339 note 82. 

73. Tex.—Houston Oil Co. of Texas 
V. Singleton, Clv.App., 44 S.W.2d 
479, error refused. 

JLooeptanoa of deed 
Deed given on condition that gran¬ 
tee support grantor and his family 
was not void for want of mutuality 
because agreement to support was 
not signed by grantee, since accept¬ 
ance of deed itself was an assent to 
those conditions.—Cfoodwln v- Tyson, 
268 S.W. 15, 167 Ark. 396. 

74. Mont—Orem v. Hansen Packing 
Co., 7 P.2d 546. 91 Hdnt 222. 

N.J.—Cities Service Securities Co. v. 
McFarland, 159 A. 800, 803. citing 
Ooxpus juris. 

Tex.—^Benson v. Ashford, Clv.App.. 
216 S.W. 283, dismissed for want 
of jurisdiction. 

13 C.j. p 339 note 88. 

75. Ma—Oehler v. Conrad Schopp 
Fruit Co., 142 S.W. 811, 162 Mo. 
App. 446. 

TBL Ark^Momlng Star Mining Co. 
V. Bennett 261 &W. 689, 164 Ark. 
344. 

Cal.—Budolph v. Johnson, 16 P.2d 
152, 127 Cal.App. 45L 
UL—See Friedman v. Schrelbm* Bros. 

Co., 195 IILApp. 418. 

Ky.—Torson Const. Co. v. Grant 66 
S.W.2d 79, 251 Ky. 800—Hogg v. 
Edley, 32 S.W.2d 744, 236 Ky. 143. 
Me.—Goodwin v. Cabot Amusement 
Co., 149 A. 574. 129 Me. 36. 

Tex.—Champlln' Refining Co. v. 
Street Civ.App., 57 S.W.2d 903. 
Wash.—J. D. Harms. Inc., v. Meade, 
57 P.2d 1052, 186 Wash. 287. 

IS CJ. p 841 note 1. 

Bxoluriy aguLoy tax 
period 

Hither party could terminate con- 
bact granting retailer exclusive 
privilege for indefinite time of sell¬ 
ing manufacturer’s shoes in city, at 
any time, but until terminated, con¬ 
tract was in force and neither party 
eoTfld violate It with impunity.—Pe¬ 
ters Brmach of International Shoe 
Cow V. Jones. 56 S.W.2d 994, 347 Ky. 
198. 

Vcovlaion: to engigs to ooanpettog 

(1) A provision not to engage in a. 


competing business during the term 
of employment or for a specified time 
thereafter has been held not void for 
lack of mutuality in some contracts, 
the employment or continuance of 
employment being held a sufficient 
consideration. 

jU.S.—Call V. National Linen Service 
Corporation, C.aA.tia.. 38 P.2d 35. 
iMasa—Walker Coal & Ice Co. v. 

I Westerman, 160 N.EL 801, 263 Mass. 
235—Chandler, Gardner & Williams 
V. Reynolds, 145 N.E. 476, 250 Mass. 
309—Sherman v. Pfefferkom, 136 
KE. 568. 241 Masa 468. 

Mlaa—Wilson v. Gamble, 177 So. 863. 
Mo.—City Ice & Fuel Co. v. Snell, 
App.. 67 S.W.2d 440. 

N.H.—Spaulding v. Mayo, 122 A. 899. 
81 N.H. 85. 

Tex—^McAnally v. Person, ClvJtpp., 
67 S.W.2d 946, error refused. 

Wls.—^Wisconsin Ice & Coal Co. v. 
Lueth, 260 N.W. 819, 213 Wla 42. 
(2) However, such provisions In 
other contracts have been held void 
for the lack of mutuality. 

La—Clover Land Dairy Products Co. 
V. Grace, 167 So. 393, 180 La 694 
—Blanchard v. Haber, 118 So. 117, 
166 La 1014. 

Tex—ilay v. Lee. CivJtpp., 28 8.W. 
2d 202. 

Wash.—Schneller v. Eayea 28 P.2d 
273, 176 Wash. 116. 

Coatxaots hsUl umtul 
(1) In general. 

Cal.—Meyers v. Nolan, 68 P.2d 1216, 
18 CaI.App.2d 319—Wood v. Glrot, 
282 P. 981, 102 CaLApp. 160—Wltt- 
mann v. Whlttlngham, 259 P. 63, 
86 CalApp. 140. 

Ga—^National Manufacture & Stores 
Corporation v. Dekle, 178 S.H. 408, 
48 GaApp. 516—Watkins v. Berry, 
116 S.E 61. 29 GaApp. 417—Hulse 
v. Starke, 114 S.B. 715, 29 GaApp. 
246, transferred 110 S.B. 275, 162 
Ga 496. 

DL—Brownholts v. Providers’ Life 
AsBur. Co., 160 N.B. 127, 329 HL 
42, affirming decree 236 DLAj>p. 
494. 

La—Signorelli v. Morlce, App., 174 
So. 124—La Salle Extension Uni¬ 
versity V. Thibodeaux App., 166 
So. 63—Henderson v. Halk, 4 La 
App. 636. 

Mina—McRae v. Peigh. 171 N.W. 
665, 148 Minn. 241. 
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Mo.—Fullington r. Oxark Poultry 
Supply Co., 39 S.W.2d 780, 327 Mo. 
1167—McGee v. St Joseph Belt Ry. 
Co., App., 93 S.W.2d 1111—McCoy 
v. St Joseph Belt Ry. Co., 77 S. 
W.2d 175, 229 Mo.App. 606. 

N.T.—Tavs V. Wyckoff, 296 N.T.S. 
895, 251 App.Dlv. 464—^Palmer v. 
New York Herald Co., 239 N.T.S. 
619, 228 App.Dlv. 176—Goldblatt & 
Schaeffier v. Skudowltz, 172 N.T.S. 
338. 

Okl.—Roxana Petroleum Co. of Okla¬ 
homa V. Rice, 236 P. 602, 109 OkL 
161. 

Wash.—Schmitt v. National Sash & 
Door Co., 287 P, 209, 166 Wash. 
498. 

(2) Por payment of bonua 
Ala—Henderson Land & Lumber Co. 
V. Barber, 85 So. 85. 17 AlaJtpp. 
387. 

Mo.—Wellington v. Con P. Curran 
Printing Co.. App., 268 aW. 396. 
Wash.—Powell v. Republic Creosot- 
ing Co., 19 P.2d 919, 172 Wash. 166 
—Scott v. J. P. Duthle ft Co., 216 
P. 863, 126 Wash. 470, 28 A.L.R 
328. 

(8) For employment as sales agent 
Ga—Cary v. Neel, 189 S.B. 676, 64 
GaApp. 860. 

N.T.—Cammack v. J. B. Slattery ft 
Bro., 205 N.T.S. 294, 209 App.Div. 
877, modified on other grounds 148 
NJD. 781, 241 N.T. 89—Major v. 
Kollmorgen Optical Corporation, 
251 N.T.S. 82, 140 Mlsc. 790, re¬ 
versing 248 N.T.S. 287, 189 Mlsc. 
219. 

N.C.—Grubb v. Pord Motor Co., 182 
S.B. 730, 209 N.C. 88. 

Tex—Clement v. Producers' Refining 
Co., ConouApp., 277 S.W. 634, revers¬ 
ing In part affirming in part 
CivA.pp., 270 S.W. 206—^Merchants’. 
Life Ins. Co. v. Griswold, Civ App., 
212 aw. 807, reversed on other 
grounds,' ComApp., 287 S.W. 282. 

! (4) Exclusive franchise to sell. 

U.S.Way Dreher Corporation v. Del- 
co Appliance Corporation, C.CA 
N.T., 93 P.2d 276—Maxrinan Medi¬ 
cal Supply V. Ft Dodge Serum Co^ 
aCLAMlnn., 47 F.2d 468. . 

Cal—^Taguda v. Motion Picture Pub- 
licationa 36 P.8d 162, 140 CaLApp. 
196—^Noble v. Reld-Avery Co., 264 
P. 341, 89 CalApvb 76. 
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only one party‘is bound, mutuality is absent.^^ 
Thus, where there is an agreement to perform, with 
no correlative obligation to accept and pay, there 
is no binding contract,^8 nor where one party is 
.bound to pay but the other is not bound to per¬ 
form.^® So, where one party to a contract is bound 
to perform services indefinitely, but the other party 
is not bound to accept and pay for them, mutuality 
is wanting.8® While mutuality is also lacking where 
the contract is determinable at any time at the will 
of one party alone, an obligation may be implied 
in a contract for services and mutuality may be 
subsequently present, as shown supra § 100. A 
contract by a corporation to employ a person as 
manager as long as the business of the corporation 
should be continued, provided the employee properly 
and efficiently discharged his duties and continued 
to own and hold in his own name a certain number 
of shares of stock of the corporation, is mutual81 

§ 102. -Building and Construction Con¬ 

tracts 

Building and conatruetlon contracts muat contain a 
twofold obligation. 


§ 102 

Every building and construction contract must 
contain the elements of mutuality, that is to say, 
there must be a twofold obligation^the one on the 
part of the builder to do work, and the other on 
the part of his employer to pay therefor ;82 and 
although there is a lack of mutuality in the be¬ 
ginning, it may be cured subsequently, as shown 
supra § 100 cL An agreement by one party to 
erect a building on the land'of another for his 
own occupancy and to receive as compensation the 
cost of the material on a surrender of the house 
to the landowner is not invalid for want of mu¬ 
tuality ,*88 and the fact that the offer and accept¬ 
ance contemplate that changes in the plans may 
reduce the builder^s proposal to such an extent as 
to leave nothing for him to do does not render the 
ojntract unilateral, as a consideration sufficient to 
support the contract is found in the offer to do 
the work and the acceptance of the same.8* How¬ 
ever, an agreement to pay for the preparation of 
plans and specifications for construction or al¬ 
terations that the first party might desire or under¬ 
take has been held void for lack of mutuality.86 


3a.—Lowery Lock Co. v. 'Wright, 116 
3.B. 80r, 164 Ga. 867. 

Mo.—Little Eock Surgical Co. v. 
Bowers, 42 S.W.2d 867. 227 Mo.App. 
744. 

N.J.—Paragon Distributing Corpora¬ 
tion V. Paragon Laboratories, 129 
A. 404, 99 N.J.E(L 224. 

OkL—Baker v. Murray Tool & Supply 
Co., 279 P. 840. 187 Okl, 288—Ash 
V. Chas. P. Noble Oil & Gas Co., 
228 P, 176,-96 OkL 211. 

Tex.—United Appliance Corporation 
V. Boyd, Civ.App., 108- S.W.2d 760. 

(5) Brokerage contract 

La.—Harvey v, Sehrt, 126 So. 668, 12 
La.App. 688. 

Wls.—Graham v. Lamp, 188 N.W. 
160, 174 Wls. 878. 

(6) Contract with union.—Malael 
V. Sigman, 205 N.X.S. 807, 123 Mist 
714. 

77. Ala.—Vinson v. Little Bear Saw¬ 
mills, 118 So. 385, 216 Ala. 441. 
Colo.—Henry Bosch Co. v. Guiry 
Bros. Wall Paper Co., 62 F.2d 1325,1 
99 Colo. 879. 

Ga.—Monroe v. Diamond Matoh Co., 
186 S.B. 814, 182 GkL 488—Morrison 
V. Beckwith, 142 S.E. 176, 87 Ga. 
App. 776. 

111.^66 Midland Press v. P. B. 

Compton & Co., 204 IlLApp. 216. 
Ind.—Davis v. Davis, 161 N.E3. 184, 
197 Ind. 886. 

Ey.—GofE V. Saxon, 192 S.W. 24, 174 
Ey. 830. 

ICkss.—Globe Paper Co. v. Bussell 
Box COm 196 NJS. 710, 291 Mass. 1. 


Mo.—Wright v. Fuel Oil Co., 114 S.W. 
2d 969—^Fuqua v. Lumbermen’s 
Supply Co., 76 S.W.2d 715, 229 Mo. 
App. 210—Barnes v. Bragg. App.. 
198 S.W. 78. 

Mont.—^Davis v. Sullivan Gold Min¬ 
ing Co.. 62 P.2d 1292, 108 Mont '462. 
N.T.—Sonino v. Magrlnl, 284 N.Y.S. 
68. 226 App.Div. 686—^Railroad 
Service & Advertising Co. v. Laaell, 
Perfumer, 192 N.Y.S. 686, 200 App, 
Dlv. 636—Cohn v. Levine, 173 N.Y. 
S. 289, 186 App.Div. 629—Nikulnl- 
kofl V. Archbishop, eta, of Russian 
Orthodox Greek Catholic Church, 
■ 256 N.Y.S. 668, 142 Mlsc. 894— 
Clark Paper & Mfg. Co. v. Sten- 
acher, 177 N.Y.S. 614, 108 Misc. 
899, affirmed 184 N.Y.S. 914—Gar- 
raway Co. v. National Photogra¬ 
phers. 170 N.Y.S. 10. • 

Ohio.—Schoenl v. Warner-White .Co., 
167 N.B. 698, 82 Ohio App. 69, pe¬ 
tition dismissed 164 N.B. 684, 119 
Ohio St 460. ‘ 

Wash.—Brewster District Unit v. 
Monroe, 200 P. 841, 117 Wash. 21— 
Osner & Mehlhorh v. Loewe. 191 P. 
746, 111 Wash. 660, 

TBi. Ala.—Cleveland v. Towle. 106 So. 
68, 69, 21 Ala.App. 161, citing Cor¬ 
pus JUxis. 

18 0.3*. p 341 note 2. 

79ii Ala.—Cleveland v. Towle, 106 So. 
58, 59, 21 Ala.App: 161, citing Cor¬ 
pus ffnxls, and oertlorarl granted 
Bx parte Towle, 106 So. 60, 218 Ala. 
129. 


Ark.—^Pourche River Lumber Co. v. 

Bsell, 208 S.W. 298, 187 Ark. 270. 
Tex—Shear Co. v. Harrington, Civ. 

App., 266 S.W. 654. 

13 C.J. p 341 note 8. 

ak N.Y,—^Baylies v. Automatic Fire 
Alaxm Co., 75 N.Y.S. 666, 70 App. 
Div. 657. 

81. Minn,—^McMullan v. Dickinson 
Co., 65 N.W. 661, 663, 63 Minn. 405. 

88. Mo.—^Missouri Service Go. v. 

City of Stanberry, 108 S.W.2d 25. 

9 C.J. p 696 note 88. 

Coatiacts held, mutual 

(1) In generaL 

Cal.—^Tennant v. Wllde^ 277 P. 137, 
98 Cal_App. 437. 

Or.—^BUlott Contracting Co. v. City 
of Portland. 171 P. 760, 88 Or. 160. 

(2) Award under prize contest to 
select architect is mutual contract, if 
architect may be compelled to super¬ 
vise building after acceptance of 
awajd.—Hood v. Polish National Al¬ 
liance of U. S., 246 m.App. 137. 

8^ Iowa.—Stevenson v. Robertson, 
8 N.W. 661, 66 Iowa 689. 

84b Minn.—C. H. Young Co. v. 
Springer, 129 N.W. 773, 113 Minn. 
882. 

8& U.S.—City of Pt Pierce v. Sco¬ 
field Engineering Co.. C.CJLPla., 67 
P.2d 1026—^Blalr Engineering Co. v. 
Page Steel & Wire Co., aCAlN.J., 

I 288 F. 662, 
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4. Waiveb or Legal Riams and Fobbearancb 


§ 103. In General 

a. In general 

b. Promise to forbear and actual for¬ 

bearance 

c. Mutual promises to forbear 

d. Time of forbearance 

a. In General 

The waiver of a right or forbearance to exercise the 
same is a sufflcient consideration for a contract, whether 
the right be legal or equitable, or exists against the 
promisor or a third person, provided it is not utterly 
groundless. 

The waiver of a right or forbearance, or prom¬ 
ise to forbear to exercise the same is a sufficient 
consideration for a promise made’on account of 


it.*® The right may be legal or equitable,^7 cer¬ 
tain or doubtful, as shown infra § 104, provided 
it be not utterly groundless,®® questions of motive 
being within this limit immaterial;®® and it may 
exist against the promisor or against a third party, 
as shown infra this section. However, forbearance 
to do, or a promise to forbear from doing, that 
which the promise cannot legally do is no consid¬ 
eration for a promiseand it has been held that 
a promise to refrain from an act which, while per¬ 
haps not forbidden by law, is reprehensible on the 
grounds of policy and sound morality will not sup¬ 
port a contract.®! While it must appear that the 
forbearance was the consideration for the promise 
and not independent of it,®® it is not necessary to 


86, TJ.S.—-In re McLean Store Fix¬ 
tures Corporation. C.C.A.Ma8s., 70 
F.2d 217, affirming, D.C., 4 F.Supp. 
683—Stewart v. Commissioner of 
Internal Revenue, C.C.A., 49 F.2d 
987, 991, citing Corpus Juris— 
Aiken V. Commissioner of Internal j 
Revenue, C.C.A., 35 F.2d 620, cer¬ 
tiorari granted Aiken v. Lucas, 60 
act 355. 281 U.a. 713, 74 L.Bd. 
1134, affirmed Aiken v. Burnet SI 
S.Ct 148. 282 U.S. 277, 7S L.Ed. 
339—Missouri Pac. R. Co. v. Texas 
& P. Ry. Co.. C.aA.La., 282 F, 61— 
Baker v. U. S.. 81 CtCl. 598, 604, 
citing Corpus juris. 

Cal.—Gerson v. Kelsey, 40 P.2d 643, 
545, 4 CalApp. 168, citing Corpus 
Juris—S. L. Jones & Co. v. Davis, 
223 P. 660, 65 Cal.App. 164. 

Fla.—Rodriguez v, 'Powell, 172 So. 
849—Henderson v. Kendrick, 89 So. 
635, 637, 82 Fla. 110, citing Corpus 
Juris. 

Ga.—^Barrow County Cotton Mills v. 
Powell, 166 S.E. 882, 46 Ga.App. 
823. 

HI.—Dougherty v. Duekels, 135 NJ5L 
737, 741, 308 Ill. 490, citing Oozpns 
Juris—Hagen v. MacVeagh, 5 N.B. 
2d 677, 288 lU.App. 1—Perry v. 
Western Motor Car Co., 279 IlLApp. 
195. 

Ind.—^Farmers & Merchants Bank of 
Hanna v. Peoples Trust & Savings' 
Bank of La Porte. 199 N.B. 892, 101' 
Ind.App. 474. 

Kan.—Childress v. Lucky Jew Lead 
& Zinc Co.. 8 P.2d 376, 134 Kan. 
743. 

Ky.—Robbins v. Robbins, 66 S.W.2d 
31, 246 Ky. 411—Karnes v. Black, 
216 S.W. 191, 185 Ky. 410. 

Maas.—Hii^ns v. Gilchrist Ooi, 17 
K.B.2d 160. 

Minn.—Calms v. Lewis, 210 N.W. 
836, 169 Minn. 166—McDonald Bros. 
Co. V. Koltes, 192 N.W. 109, 166 
Minn. 24. 

Miss.—^Fetterman v. Badger Lumber 
& Mfg, Co., 189 So. 406. 162 Miss. 
547. 


Mo.—Mandle v. Horspool, 201 S.W. 

688. 198 Mo.App. 649. 

Mont—^Farmers’ & Miners' State 
Bank V. Probst 263 P. 693, 697. 
citing Corpus Juris—Sunburst Oil 
& Gas Co. y. NeviUe. 257 F. 1016. 
79 Mont 660. 

N.T.—Joseph T. Ryerson & Son v. A. 

V. O'Donnell, Inc., 17 N.B.Sd 788, 
279 N.Y. 109, reversing 1 N.y.S.2d 

608, 263 App.Div. 1, and reargu¬ 
ment denied Joseph T. Ryerson & 
Sons V. Shapiro. 18 N.B.2d 870, 279 
N.Y. 789—Hobaico v. Byrne, 205 
N.Y.S. 7—^Lemont v. Schindelar, 
181 N.Y.S. 765—Harvey v. J. P. 
Morgan & Co., 2 N.Y.S.2d 520, 166 
Mlsc. 466. 

N.G—Exum V. Lynch, 125 S.E. 15, 
188 N.a 392. 

Ohio.—^Ben Schaefer Bldg. Co. v. Gra¬ 
nada Gardens, 183 N.B. 882, 43 Ohio 
App. 627. 

Okl.—Fidelity & Deposit Co. of Mary¬ 
land V. Abies, 5 P.2d 740, 168 Okl. 
278—Hurford v. Smith, 108 P. 861, 
24 OkL 448. 

Pa.—C,’ D. Brown & Co. v. Standard 
Hide Co., 162 A. 557, 658, 801 Pa. 
543, quoting Corpus Juris—^Men- 
hennet v.- Davis, 71 Pa.Super. 260 
— ^Zuch V. Gorman, 8 Pa.DlBt & Co. 
293. 

Tex.—Jones v. Osholt Clv.App., 46 S. 

W. 2d 422, 428, error refused, citing 
corpus Juris—Security Drilling Co. 

V. Rathke Oil Co., Civ,App., 41 S. 

W. 2d 1019, error dismissed—Bran¬ 
non y. Lancaster Bros., Clv.App., 8 
S.W.2d 726—WeUs V. Timms, Civ. 
App., 276 S.W. 468, 471, quoting 
Corpus Juris—Dempsey Oil Co, v. 
Hussey & Whelan, Civ.App., 254 S. 
W. 590, 692, citing Corpus Juds— 
Connor v. Greenville Nat Bxch. 
Bank; Civ.App., 252 S.W. 329. 

Wash.—^Bank of America Nat Trust 
& Savings Asa'n v. Stotsky, 77 P. 
2d 990, 996, citing Corpus Jnxls. 

18 C.J. p 342 note 7. 

Promisor must expsot omisilou 
Unless promisee’s omission to act 
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[was something that promisor should 
have expected, it was not "considera¬ 
tion” for promise.—^Unlon Trust Co. 
of Pittsburgh V. Long, 164 A. 346, 309 
Pa. 470. 

Forbearance as consideiutlon for ne¬ 
gotiable Instrument see Bills and 
Notes S 161 g. 

87. Pa.—C. D. Brown & Co. v. Stand¬ 
ard Hide Co., 152 A. 667, 658, SOI 
Pa. 543, quoting Corpus Juris. 

13 C.J. p 342 note 8. 

sa U.S.—In re Greene, D.aN.Y., 45 
P.2d 428—^U. S. Shipping Board 
Emergency Fleet Corporation v. 
Turner, aaA.Ala.. 11 F.2d 921. 

Ill.—Good V. Krause, 216 IlLApp. 333. 
Ky.—^Forsythe v. Rexroat 27 S.W.2d 
695, 234 Ky. 173. 

Mo.—Bursh V. Byers, 29 Mo. 469. 
[Neb.-Wehnfes v. Marsh, 170 N.W. 
606, 108 Neb. 120. 

Okl.—Bradstreet v. Crosbie, 253 P. 
68, 123 OkL 269. 

Pa.—Ooodhody v. Marglottl, 191 A. 
582, 328 Pa. 660a, dismissing peti¬ 
tion 187 A. 426, 323 Pa. 529—a D. 
Brown & Co. v. Standard Hide Ca, 
152 A. 657, 658, 301 Pa. 543. quoting 
Corpus Juris—McQuown v. Lias, 8 
Pa.Dlst. & Co. 583. 

Vt—Durant v. Allen, 48 Vt 68. 

18 C.J. p 342 note 10. 

sa La.—Benner v. Van Norden, 27 
La.Ann. 473. 

13 C.J. p 842 note IL 

sa Tex.—Wells v. Tims, Civ.App., 
275 S.W. 468, 471, quoting Corpus 
Juris. 

13 C.J. p 342 note 13. 

91. Tex.—Wells v. Tims, supra, 
quoting Ooipus Jnrls. 

13 C.J. p 343 note 14. 

90. Mass.—Lawley ft Son Corp. v. 
Bull, 119 N.E. 186, 280 Maas. 21— 
Griffin V. Cuzmingham, 67 N.B. 660, 
183 Mass. 606. 

N.Y.—Yracatea v. Stanford, 120 N.T, 
I S. 117. 
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show that such forbearance operated as a benefit 
to the promisor or a detriment to the promisee,88 
but a promise to forbear becomes ineffective as a 
consideration if plaintiff, although agreeing to de¬ 
lay the enforcement of his lien, does not waive it, 
and in fact files it within the statutory period.84 

Right may be against third person. The waiver 
of a right or forbearance to sue may be in respect 
to a liability or debt of a third person and not 
of the promisor,85 for, as may be seen supra § 89, 
a benefit to a third person is sufficient considera¬ 
tion for a promise. Thus an agreement to forbear 
to sue a debtor is a valid consideration for the 
promise of a third person to pay the debt.*® The 
same is true of a promise not to institute bank¬ 
ruptcy proceedings against a third person,^? of a 
promise to stay or discontinue, or the staying 'or 
discontinuing, of legal proceedings begun against 
a third person,®* or of the release of a claim against 
a third person.®® 


lUusirations. Among the illustrations of for¬ 
bearance which have been held to constitute a 
sufficient consideration for a contract may be men¬ 
tioned the abandonment and relinquishment of 
rights under contracts generallyrelinquishment by 
a child or other beneficiary of all claims on an 
estate relinquishment of dower or homestead 
rights® or other rights in real or personal prop¬ 
erty;* waiver or relinquishment of the right to 
redeem or the equity of redemption,® or of the 
right to assert or to enforce a lien;® release of 
personal liability of a mortgagor;^ canceling a 
written agreement;® cancellation or release of a- 
mortgage or other security;® surrender of a 
lease.release of an option to purchase,or of 
a power of attorney an agreement not to bid at 
public auction or judicial sale;^® an agreement 
not to contest a will,i* to withdraw opposition to 
its probate,^® to omit to make provision for an- 


08. N.T.—Harvey v. J. P. Morgan & 
Co., 2 N.Y.S.2d S20, 166 Misc. 455. 

94k Iowa.—Vaughn v. Smith, 22 N. 
W. 684, 66 Iowa 679. 

96. U.S.—Davis- v. Hudson Trust 
Co., aC.A,N.J., 28 P.2d 740, certi¬ 
orari denied Hudson Trust Co. v. 
Davis, 49 S.Ct. 179, 278 TT.S. 655. 
78 L.Ed. 565—In re Midvale Golf 
& Country Club, D.aN.Y., 22 P. 
■ Sapp. 266. 

Conn.—Markel v. De Francesco, 106 
A. 703, 98 Conn. 355. 

Mo.—'Mandle v. Horspool, 201 S.W. 

638, 198 Mo.App. 649. 

Mont—Farmers' & Miners’ ' State 
Bank v. Probst, 263 P. 698, 696, cit¬ 
ing Corpus JIulB. 

NJ.—Schenkel v. Schenkel, 162 A. 

822, 8 N.J.Misc. 863. 

K.M.—Gonzales v. Gauna, 206 P. 511, 
28 N.M.'55. 

Okl.—State v. Banta, 299 P. 479, 484, 
citing Corpus Juris. 

Or.—Title & Trust Co. v. Nelson, 71 
P.2d 1081, 1086, 167 Or. -685, citing 
Corpus Juris. 

Pa.—Zuch V. Gorman, 8 Pa.Dlst & 
Co, 298. 

Tex.—Williams v. National Bank of 
Commerce, Civ.App., .62 S.W.2d 
1108, reversed on other grounds 
National Bank of Commerce v. Wil¬ 
liams, 84 S.W.2d 691, 125 Tex 619. 
18 C,J. p 847 note 77. 

Promisor^ rights uxlmowu 
Pact that father who agreed to 
pay for medical treatment of woman 
negUgently injured by son, in consid¬ 
eration of forbearance from suing 
son, did not know what, his absolute 
rights were at time agreement was 
entered into, held not to avoid fa¬ 
ther’s liability on agreement, in ab¬ 
sence of fraud.—Plunkett v. OCon- 
nbr, 296 N.T.S. 492. 162 Misc. 839. 


96. Conn.—^Markel v. De Francesco, 
106 A. 703, 93 Conn. 355. 

Iowa.—Heflen v. Brown, 223 N.W. 
763, 208 Iowa 325. 

N.Y.—Proude v. Flelschmann, 164 N. 
_ T.S. 1008, 178 App.Dlv. 267. 

Ph.—^Zuch v. Gorman, 8 Pa.Dl8t & 
Co. 293. 

18 C.J. p 847 note 79. 

97. Md.—Bcker v. McAllister, 46 Md- 
290, 54 Md. 862—Ecker v. Bobu, 45 
Md. 278. 

9ft Fla.—^Henderson v. Kendrick, 89 
So. 685, 82 Fla. 110. 

18 C.J. p 348 note 81. 

99. Iowa.—Smith v. Morgan, 240 N. 

W. 257, 214 Iowa 655. 

13 C.J. p 848 note 82. 

1. Mass.—^Boston Heating Co. v. 
Mlddleborough Sav. Bank, 193 N.H. 
12, 288 Mass. 433. 

Tex—^Anderson v. Ladd, Com,App., 
115 S.W.2d 608, reversing Ladd y. 
Anderson, Civ.App., 89 S.W.2d 1041. 
IS C.J. p 843 note 16. 

Si m—Woodbum v, Woodbum, 14 
N.E. 68.16 N.B. 209, 123 III 608, af¬ 
firming 23 I11A.PP. 289. 

18 C.J. p 843 note 17. 

ft Iowa,—Klnkead v. Peet, 111 N.W. 

48, 186 Iowa 590. 

13 C.J. p 348 note 18.- 

A Ind.—Hetrick v, Ashbum, 142 N. 

B. 886, 86 IndLApp. 486. 

13 C.J. p 848 note 19. 

6. Mass.—Lane v. Flint, 104 N.E. 
670. 217 Mass. 98. 

Or.—BIckel v. Wessinger, 118 P. 84, 
68 Or. 98. 

13 C.J. p 344 note 20. 
ft Ala.—Simpson v, B. C. Payne 
Lumber Co., 82 So. 649, 17 Ala.App. 
169, reversed on other grounds Bx 
parte B. C. Payne Lumber Co.,- 86 
; So. 9, 208 Ala. 668. 
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Colo.—Houston v. Englewood Lumber 
Co.. 258 P. 1069, 81 Colo. 165, citing 
Corpus Juris. 

Mass.—^Manson & MacPhee v. Flana¬ 
gan, 123 N.B. 614, 233 Mass. 160. 
N.H.—Riley v. Springfield Sav. Bank, 
168 A. 721, 86 N.H. 829. 

N.D.—^Divide County .v. Citizens' 
State Bank of Ambrose. 201 N.W. 
693, 52 N.D. 29. 

13 C.j. p 844 note 21. 

The abandonment of a lien for the 
time being, if it is to the direct ad¬ 
vantage of the promisor, is equiva¬ 
lent to a relinquishment of the lien 
within the rule, although there be no 
formal release of it.-Pears v. Story, 
181 Mass. 47. 

7. Ky.—Gaar v. Vanhook, 172 S.W. 
680, 162 Ky. 382. 

8. Mass.—Call v. Calaf, 18 Mete. 362 
' —Weld v. Nichols, 17 Pick. 688. 

9. Pa.—Columbia Ava Sav. Fund, 
etc., Co. V. Lewis. 42 A. 1094. 190 
Pa. 558. ' 

18 C.J. p 344 note 24. 

1ft Neb.—Creighton v. Flnlayson, 64 
N.W. 1108, 46 Neb. 467. 

IS C.J. p 344 note 25. 

IL Ala.—^McKeen v. Harwood, 15 
Ala. 792. 

la. Mass.—Call v. Calef, 4 Cush. 388. 
1ft N.Y.—^Rauoh v. Donovan. 110 N. 

Y.S. 690, 126 App.Div. 62. 

18 C.J. p 844 note 28. 
lA Kan.—Snuffer v. Westbrook, 8 
P.2d 960, -184 Kan. 798. 

Ma—Benner v. Lunt, 136 A. 814, 126 
Me. 167. 

Neb.—Darling v. Darling, 239 N.W. 

727, 122 Neb. 168. 

18 C.J. p 844 note 29. 

Ift Me.—^Benner v. Lunt, 136 A. 814, 
126 Me. 167. 

18 C.J. p 844 note 80. 
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other in a or not to change a will waiver 

of the right to rescind a contract forbearing 
to withdraw a bank deposit releasing the right 
to administer an estate resignation of a corpo¬ 
rate oflBce;2i surrender of the right to participate 
in a pension fund;22 refraining from attempting to 
obtain a place on a police forceabstaining from 
the sale of a particular newspaper refraining 
from selling automobiles within a specified terri¬ 
tory release of corporate directors from lia¬ 
bility for negligence forbearance to prefer cred¬ 
itors in an assignment forbearing to go into 
bankruptcy agreement to discontinue bankruptqr 
'proceedings forbearing to chaise employment 
refraining from the use of liquor or tobacco, as 
shown supra § 88; and an agreement by a son 
to remain with his father and to assist him until 


the son’s marriage.3i 

b. Promise to Forbear and Actual Forbearance 

While an agreement is sometimes necessary, it may 
be express or Implied, and actual forbearance has been 
held evidence of an agreement to forbear. 

An agreement to forbear is sometimes neces¬ 
sary, 32 and mere forbearance without any agree¬ 
ment to that effect is not a sufficient consideration 
for a promise of another, and it can make no 
difference that the act of forbearance was induced 
by the promise.®® However, forbearance without 
a promise to forbear may constitute a valuable con¬ 
sideration,®^ and forbearance is sufficient, if such ■ 
forbearance is at the request of the promisor and 
in reliance on his promise.®^ The agreement or 
promise to forbear may be implied,®® and an actual 


16. Md.—Owings' Case, 1 Bland 870, 

17 Ain.D. 311. . 

Fa.—Qaullalier v. ISauUalier, 5 Watts 

200 . 

Tenn.—Robinson v. Denson, 8 Head 
395 . 

17. HI.—Lawrence v. Oglesby, 76 
IlI.App. 669, affirmed 52 N.E. 945, 
178 Dl. 122, 

18. Conn.—Waters v. White, 62 A. 
401, 75 Conn. 88. 

13 C.J. p 344' note 33. 

18, Ky.—Steadman v. Guthrie, 4 
Mete. 147. 

Va.—^Looney v, Belcher, 192 S.B. 891, 
169 Va. 160, 

aOi Md.—Ohlendorf v. Kanne, 8 A. 
861, 66 Md. 495. 

81. Mass.—Peck v. Requa, 18 Gray 
407. 

83. n.S.—Heinz v. St. I«ul8 Nat. 
-Bank of Commerce, Mo., 287 P. 
942, 160 GC.A. 692. 

83. N.T-—Werner v. Werner, 164 N. 
T.a 670. 

84 N.T.—^Rague v. New York Eve¬ 
ning Journal Pub. Co., 149 N.Y.S. 
668, 164 AppJMv. 126. 

85. N.Y.—Meade v, Poppenberg, 158 
N.Y.S. 182, 167 App.DIv. 411. 

86k Ky.—Caldwell v. Ryan, 190 S. 

W. 1078, 173 Ky. 233. 

87. Pa.—Hind v. Holdship, 2 Watts 
104,' 26 AmD. 107. 

88l Ga.—^Dawson v. Beall, 68 Ga. 
328 

m.—Kuhn V. Kuhn, 171 Hl.App. 298. 
89. *71.—Loomis V. Walnwright, 21 
Vt. 520. 

39. WIs.—^Beloit Second Nat. Bank 
V. MerriU, 50 N.W. 608, 81 Wis. 142, 
29 Azn.aR. 870. 

81. Ind.—Lafollett v. Kyle, 61 Ind. 
446.. 

aa. Cal—Tiffany & Co. v. Spreckels, 
262 P. 742, 202 Cal 778-^chu- 


mann-Helnk & Co. v. U. S. Nat 
Bank, 292 P. 647, 108 CalJ^pp. 222. 
denying rehearing 291 P. 684, 108 
ColApp. 223. 

Hawalt-^astle ▼. Smith, 17 Hawaii 

32. 

Iowa.—^Blaln v. Johnson, 208 N.W. 
273. 274, 201 Iowa 961, citing Ooi^ 
pus Tuls. 

Me.—Shaw v. Philbrick, 151 A. 423. 
12? Me. 269, 74 A.L.R. 290—Bott¬ 
ler V. Merrill, 150 A- 491, 129 Me. 
142. 

Miss.—H. B. Owen Tie Co. v. Bank of 
Woodland, 101 So. 292, 136 Miss. 
114. 

Mont.—Sunburst Oil & Gas Co. v. Ne¬ 
ville, 267 P. 1016, 79 Mont 560— 
Doorly V. Butte & Western Silver 
Mines, 230 P. 779, 71 Mont 629— 
Cowan V. Browne, 206 P. 432, 68 
Mont 82. 

N.T.—^Yracatea v. Stanford. 120 N.T. 
S. 117. 

Ohio.—Jacobson v. Hamilton Brown 
Shoe Co., 186 N.E. 16, 44 Ohio App. 
426. 

Pa.—^In re Shetzllne’s Estate. 28 Pa. 
Dtst 215. 

18 C.J. p 348 note 83. 

33. Cal—Tiffany &. Co. v. Spreckels, 
262 P. 742, 202 Cal. 778. 

Conn.—Savings Bank of Rockville v. 

Cohn, 166 A. 607, 116 Conn. 480. 
Qa.—^Loewenherz v, Weil, 127 S.B. 

883, 33 Ga.App. 760. 
ni—Tanquary v. Walker, 47 HlA-pp. 
461. 

Iowa.—Vaughn v. Smith, 22 N.W. 
684, 66 Iowa 679. 

Me.—Shaw v. Philbrick, 161 A. 428, 
129 Me. 259. 74 A.L.R. 290—Stew¬ 
art V.. Campbell, 68 Me. 439. 
Mich.—Goodman v. Felcher, 74 N.W. 

611, 116 Mich. 848. 

MIsa—H. V. Owen Tie Co. v. Bank 
of Woodland, 101 So. 293, 186 Miss. 
114. 

N.M.—Gonzales v. Qauna, 206 P. 511, 
28 N.M. 66. 
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N.T.—Walton Water Co. v. Village 
of Walton. 203 N.Y.S. 343. 207 App. 
Dlv. 708, affirming 208 N.Y.S. 888, 
122 Misc. 294 and reversed on oth¬ 
er grounds 143 N.E. 786, 288 N.Y. 
46, reargument denied 144 N.E. 889, 
238 N.T. 666—Comfort v. McCorkle. 
268 N.Y.S. 192, 149 Misc. 826. 

Pa.—Schroyer v. Thompsoii. 106 A. 
274, 262 Pa. 282, 2 A.L.R. 1567— 
In re Shetzllne’s Estate, 26 PaDIst 
215. 

13 OJ. p 848 note 84. . 

34. N.T.—^In re Taylor’s Estate, 260 
N.Y.S. 836, 286 App.DIv. 671, rear¬ 
gument denied 261 N.Y.S. 1027, 238 
App.Div. 765, affirmed 188 N.E. 122, 
262 N.Y. 688. 

36. U.S.—^Dillon V. Lineker, GCA. 
CaL, 266 F. 688, 690, quoting Oor- 
pu JUils. 

Conn.—Savings Bank of Rockville v. 

Cohn, 166 A. 607, 116 Conn. 480. ' 

Del.—Szymanska v. Equitable Life 
Ina Co., 183 A. 309, 7 Harr. 272. 
Me.—Shaw v. Philbrick, 161 A. 428, 
129 Me. 269, 74 A.L.R. 290. 
Mina—McDonald Broa Co. v. Koltes, 
192 N.W. 109, 166 Minn. 24. 

N.H.—Riley v. Springfield Sav. Bank, 
168 A. 721, 86 N.H, 829. 

N.T.—Walton Water Co. v. Village 
of Waltoa 203 N.Y.S. 343, 207 App. 
Dlv. 708, affirming 203 N.Y.S. 838, 
122 Misc. 294, and reversed on oth¬ 
er grounds 148 N.E. 786, 238 N.Y. 
46, reargument denied 144 N.B. 
889, 238 N.Y..666. 

Pa.—Schroyer v. Thompson, 106 A. 

274, 262 Pa. 282, 2 A.L.R. 1667. 

18 C.J. p 348 note 85. 

33. Del.—Szymanska v. ■ Equitable 
Life Ins. Co., 188 A. 809, 7 Harr. 
272. 

Hawaii.—Caatle v. Smith. 17 Hawaii 
32. 

Mont-Doorly v. Butte 8b Western 
. Silver Mines, 230 P. 779, 71 Mont 
629—Cowan v. Browne^ 206 P. 432. 
68 Mont 82. 
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forbearance is evidence of an agreement to for- 
bear.®^ However, an agreement to forbear bring¬ 
ing a suit, which is not binding because it is for 
no definite time and for no valid consideration, 
is not binding on the person in whose favor it is 
made merely because it is fully complied with by 
the party making it.38 

c. Mutual Promises to Forbear 

Mutual promises of forbearance are sufficient to sup¬ 
port each other. 

Mutual promises of forbearance are always suflfi- 
cient to support each other,®^ as in the case of a 
promise not to sue in consideration of a promise 
not to plead the statute of limitations a promise 
to waive the right of appeal from a decree con¬ 
struing a will in consideration of a promise to 
consent to the immediate distribution of the es¬ 
tate a promise to postpone an execution which 
has been issued on a judgment fraudulently entered 
in consideration of a promise that a motion shall 
not be made to set aside the judgment qj- ^ 
promise by one who has appealed from a judgment 
in another’s favor not to procure a supersedeas | 
after a certain term of the court which rendered 
the judgment, or that he will pay the judgment at 
that time if he does not procure a supersedeas in 
the meantime, in consideration of a promise to re- • 
turn the execution issued under the judgment un¬ 
satisfied,^* 

d. Time of Forbearance 

The abiance of a specified period for forbearance has 
generally been held Immaterial at the law presumes that 
It was to be for a reasonable time. 

While in at least one jurisdiction it has been 
held that.an agreement to forbear must specify 
a definite time of forbearance,generally, it is no 


objection to the validity of defendant’s agreement 
that there was no particular time specified as the 
period for forbearance as the law presumes that 
it was to be for a reasonable time.** If the for¬ 
bearance is actually fon a reasonable time it is a 
sufficient consideration,** and the converse has also 
been held true.*^ There is a consideration in case 
of forbearance to sue on a note until the maker’s 
death,** and in case of the guaranty of the pay¬ 
ment of a debt on a stated day in consideration 
of forbearance, it being construed as meaning for¬ 
bearance until the day stated for payment.** So 
an agreement to extend the time of payment of a 
debt for a reasonable time is sufficient*® On the 
other hand, a promise to forbear for. such time as 
plaintiflf shall elect is not good, for it imposes no 
obligation to forbear for any length of tirae,*^ but 
the mere withdrawal of a petition or a caveat is 
sufficient, even though a new suit may be begun 
at once.** A note payable at a future date given 
for a present debt is evidence of an agreement to 
suspend the remedy for the debt until the note is 
due.** 

§ 104. Forbearance to Sue 

a. In general 

b. Different views as to existence of 

right to sue 

a. In General 

The actual forbearance or promise to forbear to 
prosecute a claim on which one has a right to sue Fa 
a sufficient consideration. , 

Refraining from bringing a suit may furnish a 
consideration. The actual forbearance, or the 
promise to forbear to prosecute a claim on which 
one has a right to sue is universally held to be a 
sufficient consideration.** Thus, the following have 


37. Cal—Creenfleld v. Sudden Lum¬ 
ber Co., 64 P.2d 1007, 1011, auoting 
Ck>xviu Joxia. 

Conn.—Savings Bank of Rockville v. 

Cohn, 165 A. 607, 116 Conn. 480. 
Del.—Szymanska v. Equitable Life 
Ins. Co., 183 A.. 309, 314, 7 Harr. 
272, citing Corpus Juris. 

13 C.J. p 848 note 86. 

3a Ind.—Henry y. Gilliland, 2 N.B. 

■ 360, 103 Ind. 177. 

Sa Or.—Denny v. Bean, 98 P. 698, 
94 P. 608, 51 Or. 180. 

13 C.J. p 848 note 89. 

4a Mo.—^Bridges v. Stephens, 34 S. 

W. 656, -132 Mo. 624. 

41. Md.—Mackey v. Daniel, 59 Md. 
484. 

N.T.—Bead v. French, 28 N.T. 
286. 

4®. Mp.-^lven v. Corse, 20 Mo.App. i 

- 182. i 


44. Ohio.—^Kellogg-Mackay Co. v. 
O'Neal, 177 NJffi. 778, 39 Ohio App. 
372, 

45. Tenn.—Beasley v. Gregory, 2 
Tenn.App. 878. 

Vo.—^Looney v. Belcher, 192 S.B. 891, 
169 Va. 160. 

13 C.J. p 848 note 94. 

4a Me.—Shaw v. Phllbrlck, • 161 A. 

423, 129 Me. 269, 74 A.L.B. 290. 
Mo.—Mandle v. Horspool, 201 S.W.‘ 
688, 198 MO.App. 649. 

Va.—Looney v. Belcher, 192 S.B. 891, 
169 Va. 160. 

18 C.J. p 848 note-95. 

47. U.S.—Lonsdale v. Brown, Pa., 
16 F.Cas.No.8,424, 4 Wa8b.ac. 148. 
18 aj. p 349 note 96. 

4a Ohio.—-WUllamson v. McGlU, 8 
Ohio Dec., Reprint, 185, 6 Clac.li. 
y Buh 202. 


49. Ala.—Lefkovlta v. Gadsden First 
Nat Bank, 44 So. 613, 162 Ala. 521. 
OoBtingency 

A promise to pay In consideration 
of forbearance, when defendant 
should he able, was construed to 
mean until he is able and was held 
valid.—^Lonsdale v. Brown, Pa., 16 
F.Cas.No.8,494. 14 Wash.C.C. 148. 
6a Ala.—Starr Plano Co. v. Baker, 
62 So. 549, 8 AlaJ^pp. 449. 

6L N.T.—Strong v. Sheffield, 89 N. 

E. 330, 144 N.T. 892. 

13 C.J. p 349 note 1. 

52. N.T.—St. Mark’s Chtirch v. Teed, 
24 N.E. 1014, 120 N.T. 588. 

sat Minn.—McDonald Bros. Co. v. 
Eoltes, 192 N.W. 109, 156 Minn. 24. 

54 TJ.S.—Missouri Pac. R. Cp. V- 
Texaa & P. Ry. Co., COA^I^ 282 

F. « 1 . 
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been held sufficient: Extension of time for the 
payment of a debt or the performance of an agree¬ 
ment® ® or the payment of a judgment;®® forbear¬ 
ance to sue for damages to pemon or property;®^ 
the release of an attachment lien or an agreement 
to stay or forbear from an attachment, garnishment, 
or execution;®® the discharge of a debtor from 
the debt;®® the surrender or cancellation of a note 
or a mortgage;®® the withdrawing of a prosecu¬ 
tion for bastardy ;®i the withdrawing of opposi¬ 
tion by a debtor to bankruptcy proceedings and 
the consenting to amendments and an adjudication 


of bankruptcy;®® an agreement to postpone the 
sale of mortgaged premises after an order or de¬ 
cree of sale®® or a tax sale;*^ a forbearance to 
eject a tenant at will for nonpayment of rent:®® 
a forbearance in closing an insolvent bank;®® an 
agreement not to foreclose a mortgage or deed of 
trust ;®'^ and a promise by sureties on a guardian’s 
bond not to institute legal proceedings to procure 
their discharge.®® 

The cause of action need not exist at the time; 
it is sufficient that it may come into existence,®® 


Ark.—Cates v. Rogers, 104 aw.2d 
464. 

Cal.—Tiffany & Co. v. Spreckels, 262 
P. 742, 202 Cal. 778—Brownfield v. 
McFadden, App., 68 P.2d 998— 
Kressly v. District Bond Co., 82 
P.2d 1112, 188 CaLApp. 666. 

Ill.—In re Swift’s Estate. 267 Ill. 
App. 224— O’Cedar Corporation v. 
S. S. Kresge Co., 259 Ill.App. 396. 
Ind.—^Farmers & Merchants Bank of 
TTawwa V. Peoples Trust & Savings 
Ttonir of La Porte, 199 N.E. 892, 
101 W.App. 474. 

Io^_Heflen v. Brown, 223 N.W. 
768, 208 Iowa 326—Renner v. Model 
Laundry, Cleaning & Dyeing Co.. 
184 N.W. 611, 191 Iowa 1288. 
Kan.—Snuffer v. Westbrook, 8 P.2d 
960, 134 Kan. 793. 

La.—Robinson Lumber Co. v. Tracks 
& Boudreau. 134 So. 480, 481, uuot- 
ing Corpus gmls. 

Mass.- Berenson v. French, 169 NJl 
909, 262 Mass. 247. 

Miss.—Page v. Sadler, 99 So. 8, 184 
Miss. 469, 

Mo.—Bird v. BUby, 215 S,W. 909, 202 


Mo.App. 212. 

Mont.—Cowan v. Browne, 206 P. 482, 
68 Mont 82. 

N.J.— Schenkel v. Schenkel, 162 A. 
822, 8 N.J.M1SQ. 863. 

U.y.—Plunkett v. O'Connor, 296 N, 
T.S. 492, 162 Misc. 839. 

Okl.—Hudson Houston Lumber Co. 
V. First State Bank of RlngHngi 
269 P. 1064, 182 OkL 126—Lee v. 
Oklahoma State Bank of Ponca 
City, 247 P. 983, 119 Okl. 72—Saw¬ 
yer 'v. Bahnsen, 228 P. 844, 102 
Okl. 41—Hays v. Smith, 164 P. 470, 
65 OkL 113. 

Pa.—Hlllcrest Foundation v. McFea- 
ters, 2 A.2d 776, 778, 832 Pa. 497, 
quoting Corpus aruzls—Third Nat 
TF^yiTt & Trust Co. of Scrantou v. 
Hodgers, 198 A. 820, 821, quoting 
Corpus juris—^York Metal & Alloys 
Co. V. Cyclops Steel Co., 124 A. 752, 
754. 280 Pa. 585, quoting Corpus 
Juris—Menhennet v. Davis, 71 Pa. 
Super. 260—In re Putnam’s Bs^te, 
12 Pa.Dlst & Co. 106. 109, citing 
Corpus Juris—Zuch v. Gorman, 8 
PaJOlst, & Co. 298—Golden v. Buhl, 
1 PacDlSt ft Co. 266, 266. quoting 
Corpus Juris. 


Tenn.—^Danhelser v. Germania Sav¬ 
ings Bank ft Trust Co.. 194 S.W. 
1094, 137 Tenn. 660. 

Tex.—Jones v. Osbolt, Civ.App., 46 S. 
W.2d 422, 428, error refused, citing 
Corpus Juris. 

Wash.—McHugh v. Rosala, 61 P.2d 
616, 184 Wash. 468—Hansen v. 
Parsons, 40 P.2d 121, 123, 180 
Wash. 413, quoting Corpus Juris. 
13 aj. p 344 note 49. 

55. U.S.—^In re McLean Store Fix¬ 
tures Corporation, C.CA.Mas8., 70 
F.2d 217, affirming, D.C, 4 F.Supp. 
683—Davis v. Hudson Trust Co., 
aaA.N.J., 28 F.2d 740, certiorari 
denied Hudson Trust Co. v. Da¬ 
vis. 49 S.Ct 179, 278 U.S. 666, 
73 L.Ed. 565—^Moore v. Lee Tire & 
Rbhber Co. of New York, C.C.A. 
Utali, 273 F. 465. 

Cal.—Stafford-T. Hill, 200 P. 33, 63 
CaLApp. SS7—Warren Nat. Bank, 
Warren, Pa,, v. Suerken, 188 P. 618, 
46 Cal.App. 736. 

IlL—Yeomans ft Shedd Eterdware Co. 

V. Sllkey, 259 IlLApp. 199. 

Iowa.—First Trust Joint-Stock Land 
Bank of Chicago v. Cuthbert, 246 
N.W. 810, 216 Iowa 718. 

Mo.—University Bank v. Major, 88 
S.W.2d 924, 926, 229 Mo.App. 968, 
citing Corpus Juis—^Platte Valley 
Drainage Diet v. National Surety 
Co., 295 S.W. 1083, 1089, 221- Mo. 
App. 898, citing Corpus Juris— 
Babel v. Bansdell, App., 294 S.W. 
734, 736, citing Corpus Juris— 
Blandle v. Horspool, 201 S.W. 638, 
198 Mo.App. 649. 

N.Y.—King V. Milford Nat Bank of 
Milford, 6 N.Y.S.2d 118, 168 Misc. 
671. 

Okl.—Hudson Houston Lumber Co. 
V. First State Bank of Rlngling, 
269 P. 1064, 1057, 182 OkL 125. 
quoting Cor^ Juris—^Lee v. Ok¬ 
lahoma State Bank of Ponca City, 
247 P. 983, 119 Okl. 72—Sawyer v. 
Bahnsen, 226 Pi 344. 102 Okl. 41. 
Wash.—Schade ▼. Western Union 
Life Ina Co., 216 P. 621, .624, 125 
Wash. 200, citing Corpus Juris. 

18 C.J. p 346 note 60. 

Forbearaaoe meaaa delay In en¬ 
forcing rights, and includes act by 
which creditor waits for payment of j 
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debt after inaturity.^ohnson OU 
Refining Co. v. Smoot 242 IlLApp. 
438. 

6& N.Y.—HobaJco v. Byrne, 205 N. 
Y.S. 7. 

Ohio.—^Bralnard v. Harris, 14 Ohio 
107, 45 Am.D. 625. 

67. N.Y.—Plunkett v. O'Connor, 296 
N.Y.S. 492, 162 Misc. 839. 

Tenn.—Service Stamp Co. v. Ketch- 
en, 10 TenmApp. 59. 

18 C.J. P 343 note 16. 

65. Ark.—Jonesboro Hardware Co. 
v. Western Tie ft Timber Co., 204 
S.W. 418. 184 Ark. 648. 

Fla.-Henderson v. Kendrick, 89 So. 
686, 637, 82 Fla. 110, quoting Cor¬ 
pus JOJ^ ' 

13 C.J. p 345 note 62. 

59. Masa—Whitney ▼. Clary, 18 N. 

B. 898, 145 Mass. 156. 

18 C.J. p 345 note 68. 

ea ^J.Y.—Constant v. Rochester 
University, 19 N.E. 631, 111 N.Y. 
604, 7 Am.S.R. 769, 2 L.R.A. 784— 
Brie County Sav. Bank v. Colt U 
N.E. 64, 104 N.Y. 532. 

61. Ind.—^Thompson v. Nelson, 28 
Ind. 431. 

18 CJ. p 345 note 56. 

65. Mich.—Sanford t. Euxford, SS 
Mich. 813, 20 Am-R. 647. 

63L Ark.—First Nat Bank v. Peo¬ 
ple’s Nat Bank. 21 S.W.2d 962, 
180 Ark. 479. 

13 CJ. p 345 note 68. 

64 NJL—Gove V. Newton, 68 NJH- 
869. 

65. Mass.—Vinal t. Richardson, 13 
Allen 521. 

08. N.Y.—Sickles v. Herold, 32 N.Y. 
S. 1083, 11 MIsa 688. modified on 
other grounds 43 N.E. 852, 149 N. 
Y. 332. 

07. N.Y.—Meigs ▼. Cody, 247 N.YA 
467, 139 Mlaa 94. 

IS C.J. p 846 note 62. 

68. Maas.—Drury v. Fay, 14 Pick. 
326. 

69. Pa — Hamaker t. Bberley,' 3 
Blnn. 606, 4 Am.D. 477. 
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1). Different Views as to Existence of Eight to 
Sne 

Under an early view, forbearance to lue must have 
been on a valid claim In order to constitute consideration. 
The rule most frequently followed Is that forbearance 
to enforce a claim which might reasonably be thought 
doubtful is a sufficient consideration. A third view is 
that It Is sufficient that plaintiff forebore to prosecute a 
claim he reasonably believed well founded, even though 
It was not reasonably doubtful. 

Whether, under the facts, a right to sue exists, 
the,forbearance of which will afford a considera¬ 
tion, is a question concerning which the language 
of the decisions, even in the same jurisdiction, is 
not consistent, and a better purpose is served by 
stating the various views that have been and are 
entertained than by stating positively that particu¬ 
lar rules obtain in particular jurisdictions.^^ 

View that right must be perfect. A view fol¬ 
lowed in some early cases was that forbearance 
was a consideration only where the claim was ac¬ 
tually in law a valid claim and that forbearance 
to sue on a claim not legally enforceable can be no 
detriment,but modem decisions have modified 

this rule.'^2 

View that right must be reasonably doubtful 
The principle followed in perhaps the majority of 
cases is that one has a right to sue where his 
claim is reasonably doubtful, and that forbearance 
to enforce a claim which might reasonably be 

TO. TaxioTui TulM stated la. Cozpaa^ 

Joxli have been set forth in a late 
case In which the court held It un¬ 
necessary to decide which one was 
to be adopted.—^Fetterman v. Badger 
Lumber & Mfg. Co., 189 So. 406, 407, 

162 Miss. 647, Citing and quoting 
Corpna Jnila. 

7L Ind.—Sweltzer v. Heaaley, 41 N. 

K 1064, 18 Ind.App. S67. 

13 C.J. p 846 note 68. 

Ta. N.T.“Lockwood v. New York 
Title Ins. Co., 130 N.T.S. 824, 73 
Mlsc. 296. 

78. Cal.—Puller v. Towne, 198 P. 

88. 91, 184 CaL 89, citing Corpna 
JtarlB. 

Kan.—Reed v. Kansas Postal Tele¬ 
graph & Cable Co., 264 P. 1065, 

1066, 126 Kan. 603, quoting Oor- 
pas Juls. 

Ky.—Forsythe v. Rexroat, 27 S-W-Sd 
695. 234 Ky. 178. 

Maes.—Codman v. Dumalne, 144 N. 

E. 408, 249 Mass. 451. 

Miss.— Stanley v. Sumrall, 147 So. 

786. 167 Mias. 714. 

N.H.—Carter v. Provo, 180 A- 268, 

87 N.a 369. 

N.T.—Plunkett v. O'Connor, 296 N. 

T.S. 492, 162 Miac. ,839—Wiener v. 

Hendler, 197 N.T.S. 685. 

Pa.—Bryant v. Bryant, 144 A. 904, 


thought doubtful is a sufficient consideration, "^3 on 

the ground that “the reality of the claim which is 
given up must be measured, not by the state of 
the law as it is ultimately discovered to be, but 
by the state of the knowledge of the person who 
at the time has to judge and make the conces- 
sions.”^^ From this it is clear that, if the right 
is not doubtful, there is no consideration, for there 
is neither benefit to the promisor nor detriment to 
the promisee, and, therefore, forbearance or a 
promise to forbear to insist on a claim clearly un¬ 
enforceable cannot be a consideration.75 This is 
true, for example, of a promise to forbear from 
claims under an illegal or void contract, such as a 
gambling contract, or one involving the commis¬ 
sion of a crime,or one which is without con¬ 
sideration,'^'^ or which is barred by the statute of 
limitations;^® or of the discontinuance of a vexa¬ 
tious lawsuit brought to harass the attorneys of 
an infant who have obtained a final judgment 
against a railroad company, and to delay the col¬ 
lection thereof.*^® 

View that claim must be bona fide. A third view 
is that one has a right to sue when he believes 
that he has a good cause of action, that it is enough 
if plaintiff can show that at defendant’s request 
he forebore to prosecute a claim which he believed 
to be well founded, and that it is no answer to 
show that the claim was not well founded or was 
not even reasonably doubtful.®® 

Wash.—Qalnsburg v. Garbarsky, 289 
P. 1000, 167 Wash. 687. 

IS C.J. p 846 note 71. 

70. Cal.—Shorten v. Bvans-Pergu- 
son Corporation, 277 P. 519, 98 CaL 
App. 660. 

N.T.—Plunkett v. O'Connor, 206 N. 

T.S. 492, 162 Mlsc. 889. 

18 C.J. p 347 note 72. 

77, N.H.—Lang v. Johnson, 24 N.H. 
802. 

Okl.—^Bradatreet v. Croshle, 253 P. 
63, 123 OkL 269. 

78: Mich.—Taylor v. Weeks, 88 N. 
W. 466, 129 Mich. 233. 

79. Mo.—^Winter v. EAnsas City 
Cable R. Co., 61 S.W. 606, 160 Mo. 
169. 

80. U.S.—Jofle v. Bonn, C.C.A-N.J., 
14 P.2d 60. 

Ark.—Mitchell v. Schulte, 222 S.W. 
"366, 142 Ark. 446, 10 A.L.R. 887.' 
Fla.—^Henderson v. Kendrick. 89 So. 
636, 82 Fla. 110. 

111.—Ruehle v. Montelius, 149 IIL 
App. 416. 

Mass.—Sherman v. Werby, 182 N.13. 

109, 280 Mass. 167. 

Mich,—Tayer v. Tayer, 161 N.W. 769. 
184 Mich. 668—Gates v. Shutts, 7 
Mich. 127. 

Minn.—^Bruoe v. Walters, 281 NkW. 
16, 180 Minn. 44L . 


295 Pa. 14^Workers’ Building & 
Loan Ass'n v. Rosenbaum, 163 A. 
78, 107 Pa.Super. 157—^Favlnger v. 
Cross, 27 BeLCo. 148. 

Tex.—Wells v. Timms, Clv.App., 275 
S.W. 468, 471, citing Corpus Jbxis. 
Wash.—Jones v. Reese, 70 P.2d 811. 
13 C.J. p 346 note 69, p 342 note 10 
Ta]. 

74. TT.S.—Hoyt v. Wickham, GCA. 
Iowa, 25 P.2d 777, 781, quoting Cor¬ 
pus juris. 

Or.—Title & Trust Co. v. Nelson, 71 
P.2d 1081, 1084, 157 Or. 686, quot¬ 
ing Corpus Juris. 

Pa.—Golden v. Ruhl, 1 Pa.Dl8t. ft Co. 
266, 267, quoting Corpus Juris. 

75. U.S.—In re Greene, D.aN.Y., 46 
F.2d 428. 

CaL—City Street Improvement Co. v. 
Pearson, 185 P. 962, 181 Cal. 640, 
20 A.UR. 1317. 

Conn.—Warner v. Warner, 1 A.2d 911, 
124 Conn. .626, 118 A.L.R 1848. 
Me.—Tozier v. Woodworth, 188 A. 
771, 136 Me. 46. 

Miss.—^Fetterman v. Badger Lumber 
ft Mfg. Co., 139 Bo. 406, 162 Miss. 
647. 

N.T.—Caruana v. Prudential Spice 
Co.. 178 N.T.S. 401, 

Pa.—Bryant v. Bryand, 144 A., 904, 
295 Pa. 146. 
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§ 105. Compromise of Claims 

The compromise of a doubtful and disputed claim 
furnishes good consideration for a contract. 

The compromise of a doubtful and disputed claim 
will furnish a good' consideration,and while a 
distinction has been su^ested between the com¬ 
promise of a claim as consideration and forbear¬ 
ance to sue on a claim of a definite amount, *2 the 
text-writers and courts generally have made no such 
distinction, but have applied the same rule in both 
cases.®® The compromise of a disputed claim may 
uphold a promise, although the demand was un¬ 
founded.®^ For example, where an action has 
been commenced by a landlord ^inst his tenant 
for damages for-misuser and bad cultivation, an 
arrangement by which the lit^ation is to be stopped 
and the lease surrendered carries with it a suffi¬ 
cient consideration to support it®® However, if 
the party knows or ought to know that the claim 
has no foundation, it is not a consideration,®® and 
the compromise of an obligation given for an ille¬ 
gal consideration does not furnish consideration for 


a new promise, notwithstanding an action was pend¬ 
ing on the original obligation.®'^ 

§ 106. Arbitration or Submission of Contro¬ 
versy 

The necessity of consideration to support an 
agreement to submit a controversy to arbitration 
is considered in the title Arbitration and Award § 
14. See Pocket Parts for later cases dealing with 
submission to arbitration as consideration for a 
contract. 

§ 107. Abandonment or Discontinuance of 
Proceedings 

The continuance, abandonment, dismissal, or discon¬ 
tinuance of pending Judicial proceedings which are not 
palpably unjust or groundless will constitute a considers, 
tion for a contract. 

Staying or discontinuing a suit will not afford a 
consideration where the party knows that he has 
no cause of action.®® The dismissal of suits pal¬ 
pably unjust, it is said, forms no consideration 


Miss.—Stanley v. Sumrall. 147 So. 

786, 167 Miss. 714. 

Mo.—^Hyde v. Henman, App., 256 S, 
W. 1088, 1091, citins Corptis JujAm. 
N.H.—CSarter v. Provo, 180 A. 2B8, 87 
N.H. 369. ' 

N.T.—Walton Water Co. v. Village 
of Walton, 203 N.T.S. 843, 207 App. 
Div. 708, affirming 203 N.T.S. 338, 
122 Misc. 294 and reversed on oth¬ 
er grounds 148 N.E. 786, 238 N.Y. 
46, reargument denied 144 N.B. 
889, 238 N.Y. 665 — Plnnkett v. 
O'Connor, 295 N.Y.S. 482, 162 Misc. 
889. 

13 CJT. p 847 note 76. 

81. n.S.—^Hoyt V. Wickham, C.CA. 
Iowa, 25 F.2d 777—-Board of Edu¬ 
cation of City of Albuquerque v. 
American Nat Bank of Oklahoma 
aty, OkL, C.C1A.N.M., 294 P. 14— 
Chadelold Chemical Co. v. H. B. 
Chalmers Co., N.T.. 243 P. 606, 156 
aCA. 304. 

Arlz.—Bartlett-Heard Liond & Cattle 
Co. 'V. Harris, 238 P. 327, 330, 28 
Arts, 497, citing Coipoa Voxls. 

Ark.—Cates v. Rogers, 104 S.W.2d 
464, 198 Ark. 107L 

CaL—Hart v. Slanaye Nagasaws^ 24 
F.2d 815, 218 Cal. 686—Carey v. 
Kraft-Phenix Cheese Corporation, 
App., 76 P.2d 540—Kale v. Banker 
merica Agr. Credit Corporation, 37 
P,2d 494. 2 CaLApp.2d 118—Mc- 
Keehan v. Pacific Finance Corpora- 
Uon, 8 P.2d 213. 120 Cal.App. 678 
-^Fairchild v. Cartwright 178 P. 
338, 39 CaLApp. 118. 

PUl—B ryan, Keefe & Co. v. Howell, 
109 Bo. 583, 92 Fla. 295. 

Ill.—Dougherty v. Duckels, 186 N.B. 

787, 108 UL 490-49ee Jensen v. 
Peterson. 211 HLApp. 288. 


Iowa.—^Love v. City of Des Moines, 
230 N.W. 878, 210 Iowa 90—Sheley 
V. Engle, 218 N.W. 617, 204 Iowa 
1283. 

Kan.—^Hoffman v. Atchison, T. & S.' 
F. Ry. Co., 281 P. 986, 987, 129 
Kan. 69, quoting Cotpns Jails. 
1*.—McLachlan v. Cuny, App., 156 
So. 76,' 77, quoting Corpu JtDls. 
Md.—Eno Cotton Mills v. Mudge, 115 
A. 47, 139 Md, 802. 

Mich.—Smllansky v. Mandel Bros., 
236 N.W. 866, 264 Mich. 676. 
Minn.—Fltzke v. Fitske, 243 N.W. 
139, 186 Minn. 346. 

Mo.—Duvall V. Duncan, 111 S.W.2d 
89. 

N.J.—Military College Co, v. Brooks, 
147 A. 488, 107 N.J.Law 28-J. K. 
Larkin & Co. v. Murphy, 138 A. 
704, 5 N.J.Mi8C. 921. 

N.Y.—Guggenheim v. Guggenheim, 
168 N.Y.S. 209, 210, affirmed 170 N. 
Y.S. 1084, 183 App.DIv. 981—Na¬ 
tional Union Bank of Montlcello v. 
Baker, 260 N.T.a 217, 139 Misc. 
842—East End Amusement Co. v. 
Atmospheric Screen Ca, 171 N.Y. 
S. 283. 

Or.-Holder v. Harris, 268 P. 869, 
121 Or. 432, modified on other 
grounds 254 P. 1021, 121 Or. 432 
—Butaon- v. Mias, 160 P. 680. 81 
Or. 607. 

Pa.—Tasln v. Bastress, 180 A 417, 
419, 284 Pa. 47, citing Ooxpns Jo- 
ii»—Warfel v. Burkholder. No. 2, 
29 Pa.Dl8t 941. 

Tenn.—Service Stamp Co. v. Zetchen, 
10 Tenn.App. 59. 

Tex.^Perry v. Venable, Civ-A.pp., 112 
S.W.2d 1069, error dismissed— 
Railroad Commission of Texas v. 
Rau, ClvApp., 45 S.W.2d 418, er¬ 
ror dismissed—Dempsey Oil Co. v. 
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Hussey St Whelan, CivApp., 264 S. 
W. 590. 

18 aj. p 349 note 5. 

82. Anson Contracts, Hullcut ed., p 
99 note. 

sa. Kan.—Price v. Atchison First 
Nat Bank, 64 P. 639, 62 Kan. 748. 
13 C.J. p 349 note 7. 

8A Cal.—^First Nat Bank v.'Thomp¬ 
son, 298 F. 808, 212 CaL 388—In 
re Clark's Estate, 27r P. 642, 94 
CaLApp. 453. 

N.H.—Carter v. Provo, 180 A 258» 
87 N.H. 869. 

N.Y.—^Harvey v. J. P. Morgan & Co., 
2 N.Y.S.2d 520, 166 Misc. 455. 

18 C.J. p 349 note 8. 

No inquiry into nmlts 
In action on promise to pay mon¬ 
ey in consideration of relinquishment 
of legal right inquiry Into merits 
of compromised claim will npt be 
permitted.—Childress v. Lucky Jew 
Lead & Zinc Co., 8 P.2d 376, 134 Waw, 
748. 

85. Mich.—^Baumler v. Antlau, 81 N. 
W. 888, 65 Mich. 81. 

8a Kan.—^Hoffman v. Atchison, T. Se 
S. F. Ry. Co., 281 P. 935, '987, 129 
Kan. 69, quoting Oozims JUxls. 
N.Y.—Guggenheim v. Guggenheim, 
188 N.Y.S. 209, affirmed 170 N.T.S. 
1084, 183 App.Div. 981. 

18 C.J. p 860 note 10. < 

87. CaL—First Nat Bank v. Thomp¬ 
son, 298 P. 808, 212 CaL 388. 

aa Colo.—^Molse Bros. Co., Inc. v. 
Jamison, 1 P.2d 925, 928, 89 Colo. 
278, citing Ooipns Inrls. 

Tenn.—Vaughn v. Lee, 1 TennApp 
80, 36, citing Coxpns Juda. 

18 C.J. p 360 note 11. 
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for a promise. To make the settlement of assumed 
rights a sufficient consideration, there must be at 
least an appearance of right sufficient to raise a 
possible doubt in favor of the party asserting the 
claim.8* At the same time, the abandonment, dis¬ 
missal, or discontinuance of pending judicial pro¬ 
ceedings is sustained as a consideration in a number 
of decided cases,3® although defendant might have 
prevailed in the suit.9i 

§ 108. Discharge from Custody under Writ 

An agreement to discharge, or the actual discharge 
of, the promisor from custody under a valid writ of 
attachment or execution is a sufficient consideration. 

An agreement to discharge, or the actual discharge 
of, the promisor from custody under a writ of at¬ 
tachment or execution which is not void is a suffi¬ 
cient consideration.®* So, release from arrest on 


§ 110 

lawful process constitutes a valuable consideration.®* 
However, a promise to release from an unlawful 
imprisonment which the promisor himself made un¬ 
lawful will not afford any valid consideration for 
a contract to pay for such a service.®^ 

§ 109. Relinquishment of Defenses or Rights 
in Suit 

The relinquishment of a defense or rights In an ac¬ 
tion, such as the right to a Jury trial, etc., have been 
held sufficient consideration fCr a contract. 

It is a sufficient consideration to relinquish, or 
to agree to relinquish, a defense in a suit;®5 to 
waive the right to a jury trial;®® to forbear, or 
to agree to forbear, from contesting a judgment ;®7 
not to appeal,®® or to abandon an appeal.®® So, 
also, it is a sufficient consideration to agree to 
the adjournment of a suiL^ 


5. Pbomisb to Do ob Doing What Pbomisob Is Botjnd to Do 


§ 110. In General - 

As a general rule the performance of, or promise to 
perform, an existing legal obligation is not a valid con¬ 
sideration. 

A promise to do what the promisor is already 
bound to do cannot be a consideration, for if a 


person gets nothing in return for his promise but 
that to which he is already legally entitled, the 
consideration is unreal. Therefore, as a general 
rule, the performance of, or promise to perform, 
an existing legal obligation is not a valid consid¬ 
eration,® except where the very existence of the 


89. TanB.—Vaughn v. Lee, supra. 

13 C.L p 850 note 18. 

sa Ky.—-Plnley v. Thomas, 107 S. 

W.ad 28,7, 269 Ky. 422. 

Minn,—Fltzke v. Fitzke, 243 N.W. 
139. 186 Minn. 346. 

N-J.—OigUo V. Kraemer, 188 A. 778, 
4 N.J.Misc. 584. 

N.T.—Wackenhut v. Empire Gas & 
Electric Co., 166 N.T.S. 29. 

R.!.—Darcey v. Darcey, 71 A. 696, 
29 R.L 384, 28 L.R.A.N.3.. 886. 
Tenn.—^Townsend v. Neuhardt 203 B. 

W. 265, 139 Tenn. 696. 

Tex.—^Dyson v. Moore, ClvJV.pp., 78 
S.W.2d 286. 

18 C.J. p 850 note 14. 

Dismissal of suit against third pei^ 
son see supra S 103 a. 

8L N.H.—Flannagan y. Kilcome, 68 
N.H. 448. 

Suit for appointment of gnardiu. 

Dismissal by a child of proceed¬ 
ings instituted for the appointment 
of a guardian for her mother, on 
the ground of the Incompetency of 
the latter was held not a valid con¬ 
sideration, for If ue proceedings 
were well grounded and brought in 
good faith, public policy required 
that' they be pushed to a donclu- 
Bion. If groundless and not brought 
In good faith, public policy would 
again Interpose and require their 
dismissal, and that too, without 
any consideration. In neither case, 
would the party instituting the pro¬ 


ceedings be permitted to use them 
as a source of profit to herself.— 
Simmons v. Kelsey, 107 N.W. 122, 76 
Neb. 124. 

92. Mass.—Grimes y. Briggs, 110 
Mass. 446. 

13 C.J. p 860 note 16. 

93. Ala.—Bestar y. Roberts, 68 Ala. 
381. 

Conn.—Seymour v. Harvey, 8 Conn. 

68 . 

DeL—Waterman v. Barratt 4 Del. 
811. 

94. Ga.—Bailey v. Devine, 61 S.E. 
603, 128 Ga. 653, 107 Am.S.R. 168. 

96. Elan.—SnufCer v. Westbrook, 8 
P.2d- 960, 184 Kan. 798. 

La.—McLachlan v. Cuny, App., 1661 
So. 76, 77, quoting Corpus Juis. 

13 C.J. p 350 note 21. 

DefendsiLt must have honest be- 
Uef in the validity of such defense. 
—^Martlnlello v. RobltaiUe, Mass., 
199 N.E. 634. 

g& MdL—Lanaban v. Heaver, 26 A. 
868, 77 Md. 606, 2 L.R.A. 769. 

97. N.T.—Read v. French, 28 N.Y. 
286. 

Vt—Smith v. Rogers, 85 Vt 140. 

98. Colo.—Russell V. Daniels, 87 P. 
726, 6 Colo.App. 224. 

Tenn.—^Danhelser v. Germania Sav¬ 
ings Bank & Trust Co., 194 S.W. 
1094, 187 Tenn. 660. 
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99, Mass.—Silver v. Graves, 95 N.B. 

948, 210 Mass. 26. 

18 C.J. p 860 note 26. 

1. N.T.—^Richardson v. Brown, 1 
Cow. 266—Stewart v. McGuln, 1 
Cow. 99. 

8. Arlz.—J. D. Halstead Lumber Co. 
V. Hartford Accident & Indemnity 
Co., 298 P. 925, 88 Arlz. 228. 

Cal.—^Pacific Finance Corporation v. 
First Nat Bank of Puente, 47 P. 
2d 460, 462, 4 Cal.2d 47, citing Cor¬ 
pus Juris—^Hamilton v. Oakland 
School Dlst of Alameda Cqunty, 
26 P.2d 296, 219 Cal. 322—Wilson 
V. Davis, App., 76 P.2d 699*—Gen¬ 
eral Motors Acceptance Corpora¬ 
tion V. Brown. 88 P.2d 482, 484, 2 
Cal.App.2d 646, citing Corpus Jo- 
rlB—Watkins v. Clemmer, 19 P.2d 
808, 129 CalAj)p. 667—Parrino v. 
Rallls, 2 P.2d 616, 116 CaLApp. 
864—^Egan v. Crowther, 241 P. 900, 
74 CalAipp. 674. 

Ga.—Creswell v. Bryant Hardware 
Co.. 142 S.E. 885, 166 Ga. 228. 
Idaho.—Louk v. Patten, 73 P.2d 949, 
951, 68 Idaho 384, quoting Corpus 
Juris* 

Ind.—^Bowers v. Alexandria Bank, 
130 N.E. 808, 76 IndJVpp. 846. 
Iowa.—Anderson v. Lundt 206 N.W. 

667. 200 Iowa 1266. 

Ky.—^Fidellty-Phenlx Fire Ins. Co.'v. 
Duvall, 106 8.W.2d 991, 269 Ky. 
800—Gray v. Greer, 70 S.W.2d 683, 

. 686, 268 Ky. 809, citing Oonmm Au 
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duty is the subject of honest and reasonable dis¬ 
pute.® Of course, where no legal duty exists, the 
principle is inapplicable.^ This legal obligation 
may arise from the law independent of contract, or 
it may arise from a subsisting contract, as shown 
infra §§ 111-114. 

§ 111. Subsisting Obligation in Law 

The act op promise of a party to perform a duty 
Imposed by law will not constitute consideration for a 
promise given In return, but the rule is otherwise where 
such act is outside the scope of his duties. 

Where a party is under a duty created or im¬ 
posed by law to do what he does or promises to do, 


his act or promise is clearly of no value and is 
not a sufficient consideration for a promise given 
in retum.5 Thus, since a public officer is at law 
required to perform his duties for his salary or 
other stated compensation, a promise to pay him 
more than this is founded on no consideration, for 
he is simply promising in return to do, or is ac¬ 
tually doing, what he is bound to do ;6 but the rule 
does not apply, of course, where what is done or 
promised by the officer is outside of the scope 
of his duties.’ The general principle above stated 
also applies to a promise to a witness to pay him 
more than his legal fees;* a promise to pay a 
notary the fees prescribed by law, or one half the 


xlfl—Mason Const. Co. v. Eosmos 
Portland Cement Co., 69 S.W.2d 
1016, 248 Ky. 782—Luke v. Bur¬ 
gess, 273 S.W. 452. 463, 209 Ky. 
800, citing Corpus JuIb. 

La.—Monroe Inv. Co. v. Ford, 122 
So. 686. 168 La. 475, citing Coiu 
pus Jnzls — Colbert v. District 
Grand Lodge No. 21, Grand United 
Order of Odd Fellows, App., 176 
So. 638—Standard Electric Con¬ 
struction Co. V. Frick Co., Inc., 
134 So. 322. 323, 16 La.App. 831, 
citing Corpus Jnrls—U. S. Fidelity 
& Guaranty Co. v. Crals, 127 So. 
414, 13 La.App. 691. 

Md- — People's Banking Co. of 
Smithsburg v. Fidelity & Deposit 
Co. of Maryland, 171 A. 846, 166 
Md, 657—People's Banking Co. of 
Smithsburg v. Fidelity & Deposit 
Co, of Maryland, 170 A. 644, 662, 
165 Md. 667, citing Corpus Juris, 
dissenting opinion. 

Minn. — Zimmerman v. County of 
Rice, 277 N.W. 860, 862, 202 Minn. 
64, citing Corpus Joxis—Hllde v. 
International Harvester Co. of 
America, 207 N.W. 617, 618, 166 
Minn. 269. citing Corpus Jails. 

Misa—Leggett v. Ylnson, 124 So. 
472, 155 Miss. 411. 

Mo.—In re Wood’s Estate, 282 S.W. 
671, *288 Mo. 688. 

Mont—^Baker v. Citizens’ State Bank 
of St Peter, Minn., 264 P. 676, 81 
Mont 643. 

Neb.—Rhoads v. Columbia Fire Un¬ 
derwriters' Agency, 260 N.W. 174, 
180. 128 Neb. 710, citing Corpus 
Juzia. 

Nev.—^Thomas v. Palmer, 248 P. 887, 
889, 49 Nev. 488, quoting Corpus 
Juris. 

N.J.—Levine v. Blumenthal, 186 A. 
457, 117 N.J.LaW.28, affirmed 189 
A, 64, 117 N.J.Law 426—Durant v. 
Block, 174 A. 889, 891, 113 N.J. 
Law 609. quoting Corpus Juris and 
affirming 169 A. 848, 11 N.J.Mi8c. 
919—Berlant Development Co. v. 
McManus. 128 A. 786, 97 N.J.Eq. 
488, quoting Corpus Juris—Dia¬ 
mond T Motor Car Co. v. Eucker, 
160 A. 41, 10 N.JJ£isc. 814. 


N.T.—Keller v. American Chain Co., 
174 N.B. 74, 266 N.T. 94, affirming 
238 N.T.a 860, 228 App.Div. 708 
—Melnick v. Kukla, 239 N.y.S. l6. 
228 App.Div. 321—^Nahoum v. Slo¬ 
cum, Avram & Slocum Trading Co., 
182 N.Y.S. 318, 111 Mlsc. 627. 

N.C.—Hooper v. Merchants’ Bank & 
Trust Co., 180 S.E. 49, 190 N.G 
423. 

Ohio.—Shannon v. Universal Mort¬ 
gage & Discount Co.. 167 N.E. 478, 
481. 116 Ohio St 609, 64 A.L.R. 
992, quoting Corpus Juris. 

Or.—Cameron v. Edgsmont Inv. Co., 
,41 P.2a 249, 149 Or. 39fr~Stoop v. 
U. S. Nat Bank of La Grande, 250 
P. 760, 119 Or. 645—Hoskins v. 
Powder Land & Irrigation Co., 176 
P. 134. 126, 90 Or. 217, quoting 
Corpus Juris, 

Pa.—Blalsdell Filtration Co. v. M. L. 
Bayard & Co., 166 A. 234, 311 Pa 
6 —^Lewls V. Hamilton’s Ex’rs, 151 
A. 812, 818, 301 Pa 178, citing 
Corpus Juris. 

Tenn.—^Whitson v. Boswell, 10 Tenn. 
App. 644. 

Tex.—^Witherspoon v. Green, Civ. 
App., 274 S.W. 170—Merchants' 
Nat Bank v. Voudouris, Civ.App., 
248 SW. 810—Burt v. Deorsam, 
Civ.App., 227 S.W. 364. 

Utah.—^Diamanti v. Aubert, 261 P. 
373, 374, 68 Utah 683, citing Corpus 
Juris. 

Vt—Noyes V. Pierce 122 A. 896, 97 
Vt 188. 

W.Va—O’ParreU v. Virginia Public 
Service Co., 177 S.B. 304, 806, 115 
W.Va 602, citing Corpus Juris— 
' Cole V. Georga 108 S.B. 201, 86 
W.Va 846. 

18 C.J. p 361 note 27. 

Promise to do lass than promisor 
was already obliged to do is no con¬ 
sideration.—Lewis ‘ T. Hamilton’s 
ExTs, 161 A. 812, 301 Pa 173—Moes- 
lein V. Smith, 29 PaDist 998. 

a* Pa—Warren Tank Car Co, v. 
Dodson, 199 A. 189, SSO Pa 281— 
BlalsdeU Filtration Co. v. M. L 
■ Bayard ^ Co., 166 A. 234, 811 Pa 
. 6 . 


4, Disclosure of decedent’s assets 
Where plaintiff was under no legal 
duty to disclose to legatee his knowl¬ 
edge of location of assets of dece¬ 
dent’s estata principle that perform¬ 
ance of legal duty .cannot support a 
promise to pay Is Inapposite to agree¬ 
ment to disclose location of assets 
for part thereof.—^Kaplan v. Suher, 
160 N.E. 9, 254 Mass. 180, 42 A.L.R 
1142. 

6. Ala.—Hill V. Hill, 116 So. 268, 269, 
217 Ala ‘236, citing Corpus Jorls. 

Del.—Szymanska v. Equitable Life 
Ins. Co., Super., 183 A. 309. 
m.—^Rlenzi Co. v. Lincoln Park 
Com’rs, 198 Ill.App. 218, 233. 
Mont—Baker v. Citizens’ State Bank 
of St. Peter, Mina. 264 P. 675, 81 
Mont 643. 

N.T.—Robinson v. Jewett 22 N.B. 
224, 116 N.T. 40—Van Boskerck v. 
Aronson, 197 N.T.S. 809. 

Tex.—Frame v. Frame, 36 S.W.2d 
162, 120 Tex. 61, 73 A.L.R. 1612, re¬ 
versing, Civ.App., 14 S.W.2d 866— 
Oliver Farm Equipment Sales Co. 
V. Martin, Civ.App.. 68 S.W.2d 833. 
18 C.J, p 361 note 29. 

Consideration held preflent 
A contract between crossing rail¬ 
roads, obviating disputes as to ex¬ 
pense of maintaining flagman, etc., 
does not lack consideration, in view 
of the fact that each is bound to 
employ a flagmaa—Illinois Cent R. 
Co. V. Waterloo, C. P. ^ N. Ry. Co., 
164 N.W. 208, 182 Iowa 560, modified 
on other grounds 166 N.W. 998. 
a Ind.—Gehrett v, Ferguson’s Es¬ 
tate. 149 N.E. 86, 83 IndJIipp. 717. 
13 C.J. p 362 note 30. 

7. Mass.—Studley v. Ballard, 47 N. 

E. 1000, 169 Mass. 295, 61 AiaS. 
R. 286. < 

13 C.J. p 852 note 3l. 
a Mass.—^Keown & McEvoy v. Ver- 
11a 149 N.E. 116, 268 Mass. 374, 41 
A.L.R. 1819. 

13 C.J. p 352 note 32. 

Agreement prior to servio* bf sub^ 
posnn 

Agreement to payphyslciaa 
to service of a subpoena on him, to 
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amount thereof;® a promise to a trustee in con¬ 
sideration of the performance by him of his trust 
duties a promise to an executor in consideration 
of his promise to look among the papers of de¬ 
ceased for one belonging to the promisor, and to 
surrender it to her;^^ a promise to a ward in 
consideration of his obeying, or promising to obey, 
his guardian;^® a promise to a wife in consid¬ 
eration of her performing, or promising to perform, 
her marital duties a promise in consideration of 
payment of, or a promise to pay, a valid judg¬ 
ment and a promise to a finder of property 

in consideration of his returning it to the owner.l® 
The voluntary restoration of, or the promise to 
restore, that to which the promisor is entitled is 
not a good consideration nor is refraining, or 
a promise to refrain, from an illegal act.^'^ 

While, however, a promise to do that which the 
promisor is already legally bound to do is not a 
sufBcient consideration for the promise on the oth¬ 


er side, it does not follow that such a promise 
cannot be enforced by the promisee.^® 

§ 112. Subsisting Contractual Obligation 

a. In general 

b. Refusal to proceed with performance 

c. Exceptions 

a. In General, 

Generally, the promise of a person to carry out a 
subsisting contract is no consideration as he is doing no 
more than he was already obliged to do. 

The promise of a person to carry out a subsist¬ 
ing contract with the promisee or the performance 
of such contractual duty is clearly no considera¬ 
tion, as he is doing no more than he was already 
obliged to do, and hence has sustained no detri¬ 
ment, nor has the other party to the contract ob¬ 
tained any benefit.^® Thus, a promise to pay addi¬ 
tional compensation for the performance by the 


testify as medical witness, compen¬ 
sation In excess of witness fees, held 
not without consideration.—Stanton 
V. Rushmore, 166 A. 'TOT. 11 N.J.Misc. 
B44, affirmed 169 A. 721, 112 N-J-Law 
115. 

AcUon pending la another state 
The attendance as a witness In an 
action pending in another state Is 
a sufficient consideration for a prom¬ 
ise by the party to pay the witness 
a sum in excess of the legal witness 
fees, since such attendance cou^ not 
be compelled by subpoena.—^Arm¬ 
strong V. Prentice, 56 N.W. 742, 86 
Wis. 210. 

9. D.C.—Ohio Nat Bank v. Hopkins, 

8 APP.D.C., 146. 

la N.T.—Robinson v. Jewett, 22 N.' 
B. 224, 116 N.T. 40—Wlldey v. 
Robinson, 82 N.Y.S. 1018, 85 Hun 
362. 

11. C3al.—Sullivan v. Sullivan, 88 P. 
862, 99 Cal. 187. 

12. Miss.—Keith y. MUes, 89 Miss. 
442, 77 Am.D. 686. 

13 CJ. p 852 note ,8.8. 

13. Ohio.—brewitz v. Drewitz, 8 
Ohio N.P.,N.S.. 261. 

Tex.—Johnson v. Johnson, Civ.App.. 
272 S.W. 226. 

13 C.J. p 352 note 89. 

Extraordinary servloes 

Wife’s asslstwce In looking after 
farm, marketing products, collecting 
and paying out money, did not con¬ 
stitute "extraordinary services," con¬ 
stituting consideration for husband’s 
promise to pay money.—Frame v. 
Frame, 36 S.W.2d 162, 120 Tex. 61, 
78 A.L.R. 1512, reversing, Civ.App., 

14 S.W.2d 865. 

11 Ill.—Phcenix Ins. Co. v. Rink, 
110 HI. 538 —^Runnamaker v. Cord-' 
ray, 64 Ill. 303. 

1TCJ.S'.-80 


15. N.M.—De La O V. Pueblo, 1 N. 
M. 226, 

Surrender to third person 
The surrender of possession of 
property by the finder to one not 
the owner has been held to consti¬ 
tute a consideration.—Ellery v. Cun¬ 
ningham, 1 Mete., Mass., 112. 

16. Cal.—Godfrey v. Godfrey, 268 P. 
705, 86 CalALpp. 46. 

13 C.J. p 852 note 42. 

Olahulng ownership in legal prooeed- 
Ings 

That one taking property in which 
he has no interest subsequently 
claims ownership in legal proceed¬ 
ings does not make restoration a con¬ 
sideration for property received from 
third person.—Godfrey v. Godfrey, 
258 P. 705, 86 Cal.App. 46. 

17. EL—Voorhees v. Reed, 17 HI. 
App. 21. 

1& Colo.—Ward v. Goodrich, 82 P. 
701, 84 Colo. 269, 114 Am.S.R. 167, 
3 L.R.A.,N.S., 201. 

13 C.J. p 352 note 44. 

TJ.S.—Cuneo Press v. Clayboum 
Corporation, C.C.A.I1L, 90 F.2d 283. 
Ariz.—Perry v. Farmer, 64 P.2d 999, 
47 Ariz. 185. 

Cal.—Gordon- v. Green, 197 P. 966, 61 
CaLApp. 766. 

■ Colo.—Benford v. Tockey, 164 P. 
726, 68 Colo. 96. 

Del.—Szymanska v. Equitable Life 
' Ins. Co., Super., 183 A. 309. 

Fla,—Masser v. London Operating 
. Co., 146 So. 79, 106 Fla. 474r—F. L. 

, Stitt & Co. V. Powell, 114 So. 376, 
381, 94 Fla, 660, quoting Corpus 
JnxlB. 

Idaho.—Louk v. Patten, 73 P.2d 949, 
961, quoting Corpus Juris—Inde¬ 
pendent School Diet No. '6 of Carl- 
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bou County v. Mittry, 226 P. 1076, 
39 Idaho 282. 

m.— Poncher v. Sterling Bolt Co., 264 
IlLApp. 687. 

Iowa,—^Mortenson v. Knudson, 176 N. 
W. 892—Awe V. Gadd, 161 N.W. 
671, 179 Iowa 620. 

La,—IT. S. Fidelity & Guaranty Co. 
V. Crais, 127 So. 414, 416, 13 La. 
App. 691, citing Corpus Juris. 
Me.—4-Onf Box Machine Makers v. 
Wlrebounds Patents Co., 169 A. 496, 
131 Me. "70—Savage v. North An¬ 
son Mfg. Co., 124 A. 721, 124 Me. 
1 . 

Md.—^People’s Banking Co. of Smiths- 
burg V, Fidelity & Deposit Co. of 
Maryland, 170 A. 644, 662, 166 Md, 
667, citing Corpus Juris, and dis¬ 
senting opinion 171 A. 346, 166 Md. 
667. 

Mass.—^Brlskln v. Packard Motor Car 
Co. of New York, 169 N.B. 148, 269 
Mass. 386. 

Mo.—Weber Implement & Automo¬ 
bile Co. V. Goswell, App., 299 S.W. 
162—^Brown v. Irving, App., 269 
S.W. 686. 

Mont.—Baker v. Citizens* State Bank 
of St. Peter, Minn., 264 P. 676, 81 
Mont 643. 

Neb.—Sallander v. Prairie Life Ins. 

Co., 200 N.W. 344, 112 Neb. 629. 
N.H.—^Eleftherlon v. Great Falls 
Mfg. Co., 146 A. 172, 84 N.a 82. 
N.J,—Berlant Development Co. v. 
McManus, 128 A. 786, 97 NJ.Eq. 
438—Gordon v. Schellhom, 123 A. 
549, 95 N.J.Eq. 563. 

N.I.—Schwartzrelch v. Bauman- 

Basch, 131 N.B. 887, 231 N.Y, 196, 
affirming 176 N.Y-S. 921, 188 App. 
Div. 960, reargument denied 132 
N.E. 906, 281 N.Y. 602—De Cicco 
V. Schweizer, 117 N.E. 807, 221 N. 
Y. 431, L.R.A.1918B 1004, affirming 
162 N.Y.S. 1106, 166 AppJ>lv. 919 
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promisee of a contract which the promisee is al¬ 
ready under obligation to the promisor to perform 
is without consideration,20 and this rule has been 
applied to building and construction contracts.^! 
So, it has been held that there is no consideration 
for a promise by a creditor in consideration of 
the debtor paying or promising to pay his debt;“2 
or for a promise by a creditor after maturity of the 
debt to extend the time of pajment, without any 
new consideration,2 2 or to extend it in considera¬ 
tion of the debtor paying part of it,24 or to pay 


interest when there is already an obligation to 
pay the interest promised.25 Also, there is no con¬ 
sideration for a promise by a lessee after the lease 
has been signed to pay rent in advance contrary 
to the terms of the lease for a promise by .a 
mortgagee in consideration of the surrender of the 
mortgaged premises by the mortgagor after con¬ 
dition broken to save the mortgagee trouble in 
getting possession ;27 or for a landlord’s promise 
to repair the premises before the term expires, 
in consideration that the tenant will not previous- 


—Melnicfc v. Kukla, 239 N.Y.S. 16. 
228 App.Div. 821—269 Canal St. 
Corporation v. Zurich General Ac¬ 
cident & LlahlUty Ins. Co., Limit¬ 
ed, of Zurich, Switzerland, 236 N. 
T.S. 63, 326 App.DIv, 616, affirmed 
269 Canal St Corporation v. Zu¬ 
rich General Accident & Liability 
Ins. Ca. 170 N.E. 169. 252 N.T. 
603—Ashton v. Baker Mfg. Cor¬ 
poration, 201 N.'ir.S, 269, 206 App. 
BIv. 343—Empire Heating Corpora¬ 
tion V. James Stewart & Co., 252 
N.Y.S. 136, 140 Misc, 303. 

Ohio.—William Lipstraw Co. v. Seu- 
fert, 173 N.E. 39, 36 Ohio App. 272. 
Okl.—Watson v. American Creosote 
Works, 84 P.2d 431. 

Or.—Jeffries v. Pankow, 229 P. 908, 
908, 112 Or. 439, quoting Ooipni 
Juiis-^effrlea v. Pankow, 228 P. 
746, 112 Or. 439—Peenaughty v. 
Beall, 178 P. 600, 91 Or. 664—Hos¬ 
kins V. Powder Land Irrigation 
Co., 176 P. 124, 126. 90 Or. 217, 
quoting Oorpos Xozls. 

Fa.—Weigand v. Standard Motor Co., 
167 A. 493, 496, 109 Pa.Super. 256, 
quoting Corpus Xoxls—Allegheny 
Valley Trust Co, v. City of Monea- 
sen, 22 Westmoreland Co. 36— 
Moesleln v. Smith, 29 Fa.Dlst 998. 
S.C.—Atlantic Joint Stock Land Bank 
of Raleigh v. Latta, 162 8.B. 68, 69. 
164 S.C. 66. quoting Corpus Juris. 
Teijjj.—^American Fruit Growers v. 

Hawklnson, 106 S.W.2d 564. 
XejL—Oliver Farm Equipment Sales 
Co. Y. MarUn, Civ.App., 68 S.W.2d 
333—^Missouri State Life Ins. Co. 
V. Heajne, C1 v.Apik, 226 S.W. 789, 
dismissed on motion. 

Va.'-^eward v. New York Life Ins. 

Co., 162 S.B. 346. 164 Va. 164. 
W.Va.—Whan v. Hope Natural Gas 
Co.. 94 S.B. 366,,; 81 W.Va. 838. 

IS OJ. P 853 note 46. 

g o TOsa resort to legal prooeedings 
That the promisee might have 
forced the promisor to resort to le- 
g]Bj ph)oeedlngs is not a benefit 
whidi' eonatltufes chnslderatlon for 
the promise.—Warren Tank Car Co. 
V. Dodson, 199 A. 139. 330 Pa. 281. 

90. Ala.—M<^nough v. Saunders, 
78 So. 160, 201 Ala. 321. 

Aria—'Pleasant v. Arizona Storage ft 


Distributing Co.. 267 P. 794, 34 
Aria 68. 

Cal—Western Lithograph Co. v. Van- 
omar Producers, 197 P. 103, 185 
Cal. 366—Burner v. American Bar 
Quartz Mining Co., 246 P. 77, 81, 
76 CalApp. 774, citing Corpnz Jn.. 
rls. 

Fla.—F. L Stitt & Co. V. Powell, 114 
So. 375, 381, 94 Fla. 660, quoting 

Corpus Juris. 

Ill.—Smith V. Gray, 147 N.E. 469. 316 
Ill. 488. reusing 232 Ill.App. 624. 
Iowa.—City of Des Moines v. Horra- 
bln, 215 N.W. 967, 204 Iowa 683. 
Ky.—Wallace v. Cook, 227 S-W. 279, 
190 Hy. 262. 

Minn.—Zimmerman v. County of 
Rice, 277 N.W. 860, 202 Minn. 64— 
Hllde V, International Harvester 
Co. of America, 207 N.W. 617, 618, 
166 Minn. 269, citing Corpus Jnris. 
Mo.—Smith v. Sickenger, App., 202 
S.W. 262. 

Neb.—In re Nelson's Estate, 266 N. 
W. 27, 28, 127 Neb. 563, quoting 
Corpus Juris—Sallander v. Prairie 
Life Ins. Co.. 200 N.W. 344, 112 
Neb. 629. 

NJM.—Oilman v. Huddleston, 64 P.2d 
. 97, 41 N.M. 76. 

N.Y.—All-American Securities Co. v. 
Foundation Co., 208 N.Y.S. 328, 
211 App.Div. 684. 

Or.—Hoskins v. Powder Land ft Irri¬ 
gation Co., 176 P. 124, 126, 90 Or. 
217. quoting Corpus Juris. 
Tex.--Coon v, Ewing, Civ.App., 276 
S.W. 481. 

13 GJ. p 868 note 48. 

Performanoe oreatea no estoppel 
Performance of obligations impos¬ 
ed by original contract did not es¬ 
top owner from asserting that prom¬ 
ise to pay additional compensation 
was without consideration.—^Leggett 
v. Vinson, 124 So. 472, 166 Miss. 411. 

SL Mich.—Slewek v. P. Joseph 
Lamb Co., 241 N.W. 807, 267 Mich. 
670. 

Miss.—^Leggett v. Vinson, 124 So. 
472, 166 Miss. 411. 

Mo.—Bowman v. C. O. Jones Bldg. 
Co., 68 S.W.Sd 718, modifying, 
App., Same v. Jones, 60 S.W.2d 
208. 

NJ.—Schaefer v. Brunswick Laun¬ 
dry. 1S3 A. 175, 116 N.JXaw 268. 
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N.Y.—Empire Lighting Elxture Co. v. 
Browning. 167 N.Y.S. 284, 93 Misc. 
489—Qotterer v. South River Spin¬ 
ning Co., 199 N.Y.S. 642. 

Tex.—Stone v. Morrison ft Powers, 
Com.App., 298 S.W. 638, reversing, 
Civ.App., 294 S.W. 641. 

9 GJ. p 719 note 11, p 698 note 76 
[a]. 

93. Ga.—Druid Hills v. Doughman, 
166 S.B. 229, 171 Ga. 621—Bowdon 
Oil ft Fertilizer Co. v. Bank of 
Bowdon, 122 S.E. 723, 32 Ga.App. 
206. 

Kan.—McGregor v. Farmers' State 
Bank of Washington, 219 P. 620, 
114 Kan. 366. 

Mich.—Andrews v. Pfent, 278 N.W. 
685, 280 Mich. 324—^People's Wayne 
County Bank v. Lonyo, 238 N.W. 
201, 266 Mich. 481. 

Oki—^Bowers v. Missouri State Life 
Ins. Co., 169 P. 683, 69 OkL 14. 

18 GJ. p 364 note 47. 

93. Mo.—^Richardson Dry Goods Co. 
V. Hlrsch, App., 274 HW. 886, 886, 
quoting Corpus Juris. 

W.Va.—Cole v. George, 108 S.E. 201, 
86 W.Va. 346. 

.13 GJ. p 364 note 48. 

9ft Cal.—Occidental Life Ins. Co. v. 
McCracken, 65 P.2d 130, 19 Cal 
App.2d 239—Henry H. Cross Co. of 
C^ifomla v. Prentice, 80 P.2d 1017, 
137 Cal.App. 497. 

Fla.—Brinson v. Herlong, 164 So. 137, 
121 Fla. 606. ' 

Iowa.—First Trust Joint-Stock Land 
Bank of Chicago v. Cuthbert, 246 
N.W. 810, 216 Iowa 718. 

Pa.—Hecht v. Hecht, 162 A. 637, SOI 
Pa. 379. 

18 GJ. p 364 note 49. 

95. Tenn.—^American Fruit Growers 

V. Hawklnson, 106 S.W.2d 664, 668, 
21 TenmApp. 127, citing Corpus 
Juris. 

Tex.—Bright V. Briscoe, ClvjLpp., 202 
S.W. 183, reversed on other 
grounds Briscoe v. Bright’s Adm’r, 
Com.App., 231 S.W. 1082. 

IS GJ. p 354 note 50. 

96. N.J.—^Hasbrouck v. Winkler, 9 
A. 22, 48 N.J.Law 431. 

27. Ho.—Wendover v. Bakey, 25 S. 

W. 918, 121 Mo. 271. 
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ly abandon them.^s $0, a transfer made after a ^reement, and that the new agreement on con- 
promise to marry cannot be said to be based on the sideration of new rights and liabilities is mutually 
consideration thereof.29 binding.3^ 


b. Befnsal to Proceed with Perfoimajice 

There Is a conflict of authority as to whether the 
right to elect to abandon the contract and pay damages 
constitutes a consideration for a new promise. Some 
courts have held that, even after a breach, the parties 
may consent to the discharge of the contract by a new 
agreement which is mutuaily binding on consideration 
of new rights and ilabiiitles. In a few Jurisdictions, a 
promise of extra compensation or benefits if the other 
party will complete the contract has been held supported 
by consideration where the party refusing to complete 
the contrabt does so by reason of some unforeseen and 
substantial difflculty In the performance of the contract 
which was not known or anticipated when the contract 
was made. 

Where one party to a valid contract refuses to 
perform the same, and the other promises him 
some additional consideration in order to induce 
him to perform, it has been held by some author¬ 
ities that, since a party to a contract has the right 
to elect whether he will perform the contract or 
abandon it and pay damages, the giving up of this 
right of election furnishes a consideration for the 
new promise but other authorities -have refused 
to follow this rule,*i and it has been said to be 
not only contrary to the weight of authority but 
wrong on principle and even in a jurisdiction 
in which it is well established, ‘it ‘has been said 
that it must not be extended.^* 

Mutual rescission. Other cases go on the the¬ 
ory that the parties even after a breach of the 
contract may consent to its discharge by a new 


Unforeseen difficulties and mistake. In some ju¬ 
risdictions, where the party refusing to complete 
his contract does so by reason of some unforeseen 
and substantial difficulty in the performance of the 
contract, which was not known or anticipated by 
the parties when the contract was entered into, 
and which cast on him an additional burden not 
contemplated, and the opposite party promises him 
extra pay or benefits if he will complete his con¬ 
tract, and he so promises, the promise to pay is 
supported by a valid consideration but in an¬ 
other jurisdiction, the court refused to follow the 
rule, at least where the difficulty did not arise liy 
reason of facts unknown to the parties when they 
entered into the contract.^® In one case it was 
hfeld that a mistake of the contractor which caused 
him to underestimate the price of the work was 
also an exception,37 but in another jurisdiction, 
this doctrine is repudiated, although the court fol¬ 
lows the rule as to unforeseen difficulties.^S 

a Exceptions 

There Is consideration If the doing or promise to 
do something was‘not expressly or impliedly a part of 
the subsisting contract or was not contemplated by the 
parties as failing withfn its provisions. Where only a* 
moral obligation exists, a promise to perform constitutes 
consideration, Where parties to a contract become In¬ 
volved in mutual difflcultles and disputes as to their 
rights and liabilities and thereupon enter Into a new 
contract which is intended as a substitute for the old 


281 Zy.—Eblin ▼. Miller, 78 Ky. 
871. 

88. Ark.—Miles v. Monroe, 131 S.W, 
643, 96 Ark. 531. 

30. Wash.—Keane v. Fidelity dy¬ 
ings & Loan Ass'n; 22 P.2d 69, 173 
Wash. 199. 

18 aj. p 864 note 66. 

Bole applied to ImlldJiiir and ooiu 
straotlon oontiaots 
Maas.—^Munroe v. Perkins, 9 Pick. 
298, 20 AjilD. 476—9 C.J. p 720 
note 12. 

Oorpns Jhxls has heea oUed as ooiu 
tsl a l n g Itill BtatemeiLt of the differ¬ 
ent views on this question in a 
case where the court, because of 
other matters appearing in the case, 
held it was not necessary to deter¬ 
mine what the true rule is for the 
decision of the question.—^Brown v. 
Owens, 106 S.B. 817. 818, 181 N.C. 18. 
*1. Ala.—McDonough v. Saunders, 
78 So. 160, 201 Ala, 821. 

Colo.—Richardson v. Jordan, 82. P. 

m 826, 96 Colo. 66. 

UtaJh-^mith v. Brown, 166 P. 463, 
60 Tlthh 27. ■ I 


Building and oonstrootlon contracts 

N.M.—Oilman v. Huddleston, 64 P.2d 
97, 41 N.M. 76. 

N.T.—McGowan & Connolly Co. v. 

, Kenny-Moran Co.. 202 N.Y.S. 613, 
207 App.Div. 617. 

Or.—^Hoskins v. Powder Land & Irri¬ 
gation Co., 176 P. 124, 90 Or. 217. 

38. Cal.—Western Lithograph Co. v. 
Vanomar Producers, 197 P. 103, 
185 Cal. 366. 

IS C.J. p $64 note 66. 

‘‘Authorities are collated and their 

different rules well stated in Corpus 

Juris."-Western Itlthograph Co. v. 

Yanomar Producers, 197 P. 103, 106. 

186 Cal. 366. 

3& Masa—^Parrot v. Mexican Cent 
R. Co., 98 N.S]. 690, 207 Mass. 184, 
195, 34 L.R.A.,N.S., 261. 

SA N.T.—Schwartzreich v. Bauman- 
Basch, 131 N.B. 887, 281 N.T. ,196. 
affirming 176 N.T.S. 921, 188 App. 
Dlv. 960, reargument denied 132 
N.B. 906, 231 N.T. 602. 

18 C.J. P 866 note 68. 

35. U.S.—United Steel Co, v. Casey, 
aCJtOhlo, 262 P. 889. 
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Conn.—BlaAeslee v. Board of Water 
Com’rs of City of Hartford, 189 A. 
106, 106 Conn. 642, 66 A.L.R. 1819. 
Md.—People’s Banking Co. of Smiths- 
hurg v. Fidelity & Deposit Co. of 
Maryland, 170 A. 544, 662, 165 Md. 
667, citing Corpus Juris, and dis¬ 
senting opinion 171 A. 346, 165 Md. 
667. 

Tex.—Llebrelch v. Tyler State Bank 
& Trust Co., Clv.App., 100 S.W.2d 
152, error dismissed. 

Buis applied to ‘bulUUiig aaid eon- 
straotlon oontraots 
Md.—^Llna v. Schuck, 67 A. 286, 106 
Md. 220, 124 Am.8.R. 481, 11 L.R. 
A.,N.S., 789, 14 Ann.Cas. 495, 

9 aJ. p 720 note 14-13 C.J. p 865 
notes 69, 60. 

36. Cal.—Western Lithograph Co. v. 
Vanomar Producers, 197 P. 103, 18B 
CaL 866. 

37. IlL—Cooke v. Murphy, 70 ilL 
96. 

38L Md.—^Linz y. Schuck, 67 A. 286, 
106 Md. 220, 124 Am.8.R. 481, ai 
L.B.A..N.S.. 789. 14 AnaC«s::'496. 
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and to be a discharge of it by mutual agreement, such 
new contract is binding. 

The consideration is good and sufficient if it is 
the doing or the promising to do something which 
was not either expressly or impliedly a part of 
the subsisting contract or was not contemplated 
by the parties as falling within the provisions.*® 
Under this rule a promise to extend the time of 
payment of a debt in consideration of a promise 
of the debtor to pay interest where none was re¬ 
served in the original contract,^® or to pay an 
increased interest, is binding.^ l So, payment of 
interest in advance will afford a consideration,^* 
or payment of interest monthly instead of annually 
or semi-annually,^* or payment of the debt or part 
thereof before it is due,^^ or in a different med¬ 
ium,^5 or at a different place*® than that contracted 
for. Likewise, a promise by a contractor to finish 
the work before the time agreed on constitutes a 
consideration.*^ 

Moral obligation. The.doctrine just discussed 
applies only where the thing done or promised is 
that which the party is legally and not merely mor¬ 
ally bound to do. If he is only under a moral 
obligation, as in case of the payment of or prom¬ 
ise to pay a debt barred by the statute of limita¬ 
tions, or for services rendered at request in the 


past, he gives something he cannot legally be com¬ 
pelled to give, and there is a consideration for the 
promise given in return.** 

Substituted agreement. The cases considered 
above must be distinguished from those in which 
the parties in carrying out a contract become in¬ 
volved in mutual difficulties and disputes as to their 
rights and liabilities, and thereupon, the contract 
being executory on both sides, enter into a new one, 
which is intended as a substitute for the old and 
to be a discharge of it by 'mutual agreement. Such 
agreements are binding.*® Where a building con¬ 
tract has been abandoned, this fact will* not pre¬ 
vent the new contract for the same work between 
a part of the same parties from being founded on 
a good consideration.*® 

§ 113.. Existing Contractual Obligation to 
Third Person 

Generally the promise to perform an existing contract 
with a third person does, not constitute a consideration, 
but an agreement between the owner and a subcontractor 
to complete the work has been held valid. 

According to the weight of authority, a promise 
to perform an existing contract with a third person 
or the performance of it does not constitute a val¬ 
uable consideration.*^ However, a promise to a 


89. TT.S.—Jonesboro-Nettleton Road 
Improvement Diet v. Klyce, C.CA. 
Ark., 16 F.Sd 918, 919, citing Oorpna 
JUzls—Alonzo V. ■ Loeb, C.C.A.La., | 
6 F.8d 969. 

Cal.—McCargar v. H. G. Bittleston 
Law & Collection Agency, 244 P. 
no, 75 Cal.App, 770. 

Idaho.—^Dashnea v. Panhandle Lum¬ 
ber Co., 64 P.2d 890, 393, 67 Idaho 
232, citing Coxpns Joxls. 

Me.—Savage v. North Anson Mfg. 

Co., 124 A. 721, 124 Me. 1. 

Md.—People's Banking Co. of Smiths- 
burg V. Fidelity & Deposit Co. of 
Maryland, 170 A. 644, 562, 165 Md. 
667, and dissenting opinion 171 A. 
345, 165 Md. 667. 

N.C.—Brown v. Owens, 106 S.E. 817, 
181 N.C. 18. 

Pa.—Scohy v. Cole, 9 Ohio N.P.,N.S., 
199. 

Tex.—Oliver Farm Equipment Sales 
Co. V. Martin, CivJVpp., 68 S.W.2d 
333. 

13 CJ. p 356 note 63. 

40. Mo.—Platte Valley Drainage 
Dlst V. National Surety Co., 295 
B.W. 1083, 1084. 221 Mo.App. 898, 
cltlxig Oovpiis Jaxls. 

13 C.J. p 865 note 64. 

41. Cal.—Occidental Life Ins. Co. v. 
McCracken, 65 P.2d 130, 19 CaL 
App.2d 289. 

. 18 C.J. p 855 note 65. 

48. CaL—Occidental Life Ins. Co. v. 
McCracken, supra. 


Ill.—Warner v. Campbell, 26 IlL 283. 

43. Cal.—Occidental Life Ins. Co. v. 
McCracken, 66 P.2d 130. 19 CaL 
App.2d 239. 

Kan,—Royal v. Lindsay, 16 Kan. 691. 

4A CaL—Occidental Life Ins. Co. v. 
McCracken, 66 PJd 180, 19 CaLApp. 
2d 239. 

Neb,—Jones v, Vennerberg, 274 N.W. 

494, 496, quoting Corpus jrazls. 

13 C.J. p 356 note 68. 

46. Cal.—Occidental Life Ins. Co. v. 
McCracken. 65 P.2d 130, 19 CaL 
App.2d 239. 

18 C.J. p 356 note 69. 

49. CaL—Occidental Life Tna Co. v. 

McCracken, supra. 

13 C.J. p 356 note 70. 

4(7. Ind,—Brownlee v, Lowe, 20 N.E. 
301, 117 Ind. 420. 

N.Y.—Duffy Bros. v. Bing ft Bing, 
216 N.T.S. 766, 217 App.Dlv. 10. 

4a N.Y,—Galvin v. CNellL 177 N. 

Y.S. 643, 108 MIsc. 297. 

18 CLJ. p 366 note 72. 

49. Miss,—Pierce v. Garrett, 107 So. 
886, 888, 142 Miss. 641, citing Ooxw 
pus JTazls. 

N.Y.—Schwartareich v, Bauman- 

Basch, 181 N.K 887, 281 N.Y. 198, 
affirming 176 N.Y.S, 921, 188 App. 
Dlv. 960, reargument denied 132 N. 
E. 906, 281 N.Y. 602. 

18 CJ. p 866 note 73. 
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BO. Vt—Morrison v. Heath, 11 VL 
610. 

9 C.J. p 720 note 16. 

51, CaL—Tipton v. Tipton, 24 P.2d 
525, 133 CaLApp. 500. 

Iowa.—Durband v. Nicholson, 216 N. 
W. 278, 279, 206 Iowa 1264, citing 
Corpus guns. 

Ky.—Moore v. Kuster, 87 S.W.2d 868, 
866, 288 Ky. 292, quoting Corpus 
Juris, • . 

La.—^U. S. Fidelity ft Guaranty Co. 
V. Crais, 127 So. 414, 13 La-App. 
691. 

N.J.—Schaefer v. Brunswick Laun¬ 
dry, 188 A. 175, 116 N.J.Law 268. 
OkL—Watson v. American Creosote 
Works, 84 P.2d 431, 483, quoting 
corpus Juris. 

Pa.—Cohen v. Shure, 18 Pa.Di8L ft 
Co. 58. 

Tex.—Schmidt v. McCoplln, Clv.App., 
248 S.W. 606, 606, citing Corpus Ju¬ 
ris. 

Wash.—^Keane v. Fidelity Sayings ft 
Loan Ass’n, 22 P.24 69. 178 Wash. 
199. 

18 ax p 856 note 74. 

Oontmefe asslgiied to third penon 
Agreement whereby buyer returned 
automobile purchased under bailment 
contract to seller, who was to resell 
automobile, pay off balance due to 
seller’s assignee of bailment contract 
and return remainder to buyer held 
■supported by consideration, notwith¬ 
standing buyer had defaulted on ball- 
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third person'to induce him not to join with the 
other party in a voluntary rescission of the con¬ 
tract has been held* supported by a consideration.^^ 
Also, where one party to a contract has the right 
to terminate it because of the default of the other, 
his completion of the contract is a sufficient con¬ 
sideration for the promise of a third person 
and in those cases in which the courts of the par¬ 
ticular jurisdiction in which the question arises 
hold that there was a sufficient consideration for 
the promise of one of the original parties to the 
other to do something in addition to that to the 
performance of which he is already bound, in case 
the other will go on and complete the contract, it 
would seem that there is a consideration for a 
similar promise on the part of a stranger to the 
contract who may receive a benefit throi^h its com¬ 
pletion.®^ If the new contract imposes duties not 
imposed by the original contract there is, of course, 
a consideration.®® Where the principal contractor 
has defaulted, such fact will not prevent an agree¬ 
ment between the owner and a surety on the con¬ 
tractor's bond to complete the work from being 
on an independent consideration,®® and in such a 
case, the fact that his contract obligates him to 
do the same work will not render an agreement 
between the owner and a subcontractor, under 
which the subcontractor is to complete the work, 
invalid as without consideration.®'^ 


' § 114. Part Payment of Debt and Agreement 
to Discharge Residue 

Ordinarily the payment of a smaller sum In satisfac¬ 
tion of a larger Is not a good discharge of the debt, but 
this rule Is not applicable where there is a new circum¬ 
stance raising a new consideration. 

The payment of a smaller sum in satisfaction of 
a larger is not a good discharge of a debt, for 
it is doing no more than the debtor is already 
bound to do, and is therefore no consideration for 
the creditor's promise to forego the residue.®* This 
rule does not apply, however, in bona fide cases 
of compromise and settlement, as shown in Com¬ 
promise and Settlement § 11, or where there is a 
new circumstance raising a new consideration,®* 
as where part payment is made before the debt 
is due,*® or at another place,or in a different 
medium from that required by the contract;®* or 
where there is a promise to pay interest,®* or se¬ 
curity is given ;®^ or where payment is by a third 
person,®® or by the note or check of a third per¬ 
son;®® or where the payment of the smaller sum 
is guaranteed,®7 or a note therefor is indorsed®* 
by a third person. The rule does not apply where 
there is an executed gift of the residue,®* or where 
the residue is released by an instrument under seal, 
for, as we have seen, the use of a seal dispenses 
with the necessity for a consideration.^® 


meet contract at time automobile waa 
returned to seller, as seller had no 
right to seize the car.—^Weigand v. 
Standard Motor Co., 167 A. 493, 109 
Pa.Super. 256. 

as. N.Y.—De CIcco v. Schweizer, 117 
N.E. 807, 221 N.T. 431, L.R.A.1918B 
1004, Ann.Ca8.1918C 816, affirming 
162 N.Y.S. 1106, 168 App.Div. 919. 
68. Minn.—Grant v. Duluth, etc., R, 
Co., 68 N.W. 1026, 61 Minn. 395. 

9 G.J. p 721 note 18. 

64. Maas.—Brlskln v. Packard Mo¬ 
tor Car Co. of New York,. 169 N.B. 
148, 269 Mass. 386. 

N.Y.—City Bank Farmers’ Trust Co. 
T. Slowniach Realty Corporation, 
264 N.Y.S. 786, 288 App.Div. 524. 
affirmed 189 N.E. 690, 263 N.Y. 644. 
18 C.J. p 867 note 78. 

M- Pa.—Whltehouae v. Green, 81 Pa. 
Super. 886. 

• aj. p 721 note 19—18 CJ. p 357 
note 79. 

6ft Minn.—^McHenry v. Brown, 68 N. 

W. 847. 66 Minn. 128. 

Wash.—Brodek v. Famum, 40 P. 189, 

II Wash. 566. 

* C.J. p 721 note 17. 

57. Minn.—Grant v. Duluth, etc., R. 

Co.,.68 N.W. 1026, 61 Minn. 396. 
Mo.—Yeoman v. Mueller, 88 MoApp. 

III 


68. Mo.—Citizens’ Bank of Sikaston 
y. Scott County Milling Co., 248 S. 
W. 488, 210 Mo.App. 603. 

Neb.—Jones v. Vennerberg, 274 N. 
W. 494, 496, 133 Neb. 143, quoting 
Corpus Jnzla. 

N.Y.—Gllckman v. Glickman, 185 N. 

Y.S. 421, 194 App.Dlv. 100. 

IS C.J. p 367 note 80. 

69. N.J.—Levine v. Blumenthal, 186 
A. 467, 117 N.J.Law 28, affirmed 
189 A. 64, 117 N.J.Law 426. 

18 C.J. p 367 note 82. 

A very aUgtat oonBidmtlo]i, such 
as a slight benefit to the promisor or 
a slight detriment to the promisee, is 
sufficient to support the acceptance 
by the former of a sum less than is 
due from the latter In satisfaction of 
a demand.—Tucker v. Dolan, 84 S. 
W. 1126, 109 MO.APP. 442. 

eo. Neh.^ones v. Vennerberg, 274 
N.W. 494, 496, 183 Neb. 148, quot¬ 
ing Goxpua Jorls. 

N.J.—Levine v. Blumenthal, 186 A. 
467, 117 N.J.Law 28, affirmed 189 
A. 64, 117 N.J.Law 426. 

18 C.J. p 367 note 88, 

ftL. Neb.—Jones v. Vennerberg, 274 
N.W. 494, 496, 188 Neb. 143, quot¬ 
ing Oorpni JUrla. 

N.J.—Levine v. Blumenthal, 186 A. 

469 


467, 117 N.J.Law 23, affirmed 189 
A. 54, 117 N.J.Law 426. 

18 C.J. p 367 note 84. 

82. Neb.—Jones v. Vennerberg, 274 
N.W. 494, 496, 138 Neb. 148, quot¬ 
ing Corpus Juris. 

N.J.—^Levine v. Blumenthal, 186 A. 
457, 117 N.J.Law 28, affirmed 189 
A. 64, 117 N.J.Law 426,. 

18 C.J. p 867 note 85. 

63. Pa.—Pleasanton’s Bst, 6 Pa. 
Dist 5, 19 Pa.Co. 205. 

64. N.J.—Day v. Gardner, 7 A, 866, 
42 N.J.Bq. 199. 

13 C.J. p 867 note l87. 

05. Pa.—Manufacturers Casualty 
Ins. Co. V. Merchants Parcel De¬ 
livery, Inc., 16 Pa-Dist & Co. 668. 
13 C.J. p 857 note 88. 

6& Minn.—^Lake Street State Bank 
of Minneapolis v. Hunter, 212 N.W. 
2, 3, 170 Mlzm. 128, citing Corpus 
Jnxls. 

18 C.J. p 357 note 89. 

617. Ala.—Singleton v. Thomas, 78 
Ala. 206. 

83, Minn.—Mason v. Campbell, 6 N. 
W. 405, 27 Minn. 54. 

13 C.J. P 858 note 91. 

69. Minn.—Lamprey v. Lamprey, 12 
N.W. 614. 29 Minn. 151. , • 

13 C.J. p 368 note 92. 

7a Md.—Bpltze V. Baltimore, etc.. 
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§ 115. -Compositions with Creditors 

A composition with creditors is a notable ex¬ 
ception to the general rule, inasmuch as each cred¬ 


itor undertakes to accept a sum less than is due 
to him in satisfaction of a greater, and such agree¬ 
ments are binding, as shown in the title Composi¬ 
tions with Creditors § 5. 


6. Past Consideba«ion 


§ 116. In General 

G«nftrally a past consideration Is Insufficient to sup¬ 
port a contract. 

By the great weight of authority a past consid¬ 
eration, if it imposed no legal obligation at the 
time it was furnished, w'ill support no promise 
whatever or, as the rule has been stated other¬ 
wise, an executed consideration is no consideration 
for any promise other than that which the law 
would imply.*^* A past consideration is insufficient, 
oven though of benefit to the promisor, where the 
services rendered are intended and expected to be 
gratuitous.^* A past consideration, it is said, is 
some act or forbearance in time past by which 
a man has benefited without thereby incurring any 
legal liability; if afterward, whether from good 
feeling or from interested motives, he makes a 
promise to the person by whose act or forbearance 
he has benefited, and that promise is made on 


no other consideration than the past benefit, it 
is gratuitous and cannot be enforced; it is based 
on motive and not on consideration.'^^ Thus serv¬ 
ices rendered or money expended in the past,.but 
not at the express or implied request of the per¬ 
son benefited by them, or at his request but without 
an understanding that they were to be paid for, will 
not support a promise by him to pay for them.^* 
So, where a debt has been wholly or partially re¬ 
leased, a subsequent promise by the debtor to pay 
such debt, or the balance unpaid, is without con¬ 
sideration.^® The principle also applies where the 
debt has been discharged by a judgment where 
a marriage which is relied on as a consideration 
had taken place before the promise,"^* unless en¬ 
tered into at the promisor’s request where a 
warranty is given by a seller of property after a 
sale without a warranty, express or implied, and 
without any new consideration or where a 


R. Co., 23 A. 307, 76 Aid. 162, 32 
Am.S.R. 378—-Ingersoll v, Martin, 
58 Md. 67, 42 Am.R. 322. 

13 C.J. p 368 note 93. 

71. tT.S.—In re Greene, D.aN.Y., 45 
F.2d 428—Plowman v. Indian Re¬ 
fining Co., D.aill.. 20 F.Supp. I, 4, 
citing Corpus Jorls. 

Ala.—Kelley v, Spencer, 106 So. 802, 
218 Ala. 612. 

Colo.—Plains Iron Works Co. v. Hag- 
gott. 188 P. 786. 68 Colo. 121. 

Ga.—Bankers* Trust & Audit Co. v. 
Farmers* & Merchants’ Bank, 136 

S. R 143, 163 Ga. 352, answers to 
certified duestlons conformed to 
136 S.B. 480, 36 GaA.pp. 817. 

Ey.—Georgetown Const Co. v. Moss 
& Donovan. 290 S.W. 1070, 218 JSj. 
32 

Mich.—Bmst V. Campbell, 209 N.W. 
78. 235 Mich. 301. 

Mo.—Hecfcmann v. Van Graafelland, 
App., 391 S.W. 190, 192, citing Cor. 
pus Juris. 

Mont—Wilson v. Blair, 211 P. 289, 
293. 66 Mont 155, 27 A.L.R. 1285, 
citing Corpus Juris. 

N.#.—Broad St Nat Bank of Trenton 
V. Collier, 169 A 662, 112 N.J.Law 
41, aifirmed 174 A 900, 113 N.J.Law 
303—Sladkin v. Ruby, 186 A 880, 
108 N.J.Iiaw 449. 

N.Y.—Pershall v. Elliott, 168 N.E. 
654, 249 N.Y. 183, reversing 227 N. 
Y.S. 876, 228 App.Dlv. 776—Slocum 
V. Whittle, 240 N.T.S. 476, 228 App. 
Dlv. ■874—Atelrad v. 77 Part Ave. 
Corporation. 234 N.Y.S. 27, 225 App. 
Div. 667—Dixon v. Walker, 202 N. 


! Y.S. 283, 206 App.Dlv. 666—Pink v. 
I Meyer. 288 N.Y.S. 16. 159 Mlsc. 

I 642, affirmed 288 N.Y.S. 19, 248 
App.Dlv. 666—In re Smathers’Will, 
274 N.Y.S. 717, 782, 163 Misc. 182, 
citing Corpus OToxiS. 

Ohio.—State v. Husk, 174 N.E. 142, 
87 Ohio App. 109—^Warner & Co. v. 
Brua, 168 N.BL 571, S3 Ohio App. 
84. 

OkL—Reconstruction Finance Corpo¬ 
ration V. Lawrence, 72 P.2d 826— 
Davis V. First Nat. Bank, 229 P. 
228, 100 OkL 190. 

Or.-In re Fisher's Estate, 274 P. 
1098, 128 Or. 415. 

S.C,—^Henderson & Dempsey v. Skin¬ 
ner. 148 S.E. 876, 146 S.a 281. 69 A 
L,R. 174. 

Tex.—^Francis v. Central Nat Bank 
• of Waco, C1V.APP., 268 S.W. 761— 
Shear Co. v. Harrington, Civ.App., 
266 S.W. 564, 667, citing Corpus Jor 
xis. 

Wash.—Irons Inv. Co. v. Richardson, 
60 P.2d 42, 44, 184 Wash. 118, cit¬ 
ing Corpus Juris. 

W.Va.—Hopkins v. Wilkinson, 174 S. 

E, 564, 115, W.Va. 82. 

18 C.J. p 869 note 7. 

Prior oral agreemsnti. 

A contract which embodies in writ¬ 
ing a prior oral agreement, fully ex¬ 
ecuted on plaintiff’s part is one not 
based upon a past consideration, but 
the mere embodiment of a pre&dst- 
ent agreement into a formal contract 
—Thurmond v. Guyan Valley Coal 
> COh 102 S.E. 221, 86 W.Va. SOL 
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72. N.Y.—In re Smathers’ WHL 274 
N.Y.S. 717, 732, 163 Mlsc. 182, cit¬ 
ing Corpus Juris. 

13 C.J. p 860 note 8. 

73. Wash.—Girons Inv. Co. v. Rich¬ 
ardson, 50 P.2d 42, 184 Wash. 118. 

74. Ky.—Greenup v. Wllholte, 279 S. 
W. 666, 212 Ky. 465. 

Okl.—Eatmon v. Penland, 249 P. 887, 
889, 119 OkL 180, quoting Corpus 
Jnxls. 

Tex.—Shear Co. v. Harrington, Civ. 
App., 266 S.W. 564, 557, citing Cor¬ 
pus Jttzta. 

76. U.S.—KUbom V. Pyne, CLCAN. 
J., 279 P. 864. 

Iowa.—^Kregel v. .Fredelake, 169 N. 

• W. 642, 184 Iowa 1318. 

N.Y.—Pine v. Nehring Bros., 172 N. 
Y.S. 689. 

W.Va.—Cox v. Davis, 102 S.B. 286, 85 
W.Va. 604. 

18 aj. p 360 note 10. 

701 N.M.—Gross, Kelly & Co. v. Bi¬ 
bo. 145 P. 480, 19 N.M. 496. 

18 C.J. p 360 note IL 

77. Mass.—Tucker v. Haughton, 9 
Cush. 850, 

18 C.J. p 860 note 12. 

173. U.S.—Lloyd v. Fulton, Ga., 91 U. 

I S. 479, 23 LJId. 363. 

Md.—Albert v. Winn, 6 Md. 66. 

70. Va.—Argenbrlght v. CampbeU, 8 
Hen. & M. 144, 18 Va. 144. 

aob Ga.—Cason v. Jordon, 146 S.B. 

637. 88 Ga.App. 761. 

18 aJ. p 860 note 16. 
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mortgagor agrees to insure the premises some time 
after the mortgage has been executed.8i 

§ 117. Previous Request 

A past consideration executed on request will sup¬ 
port an .express promise only to do that which the law 
would have implied. 

An executed consideration, given on a request 
of such a nature that if complied with the law 
would imply a promise to pay, will sustain a prom¬ 
ise founded on it;82 but if no promise could be 
implied from the request, as where the services 
were understood to be gratuitous, then a subsequent 
express promise is Without consideration,** and 
if the express promise, is different from what the 
law would have implied it is not enforceable.*^ 
The authorities which speak of services rendered 
on request as supporting a promise** must be con¬ 
fined to cases where the request implies an un¬ 
dertaking to pay,** and “do not mean that, what 
was done as a mer§ favor can be turned into a 
consideration at a later time by the fact that it 
was asked for.”*^ 

The jury may imply a previous request from the 
fact that the service was beneficial to the prom¬ 
isor, when there is no evidence expressly nega¬ 
tiving the request** 

§ 118. Moral Obligation 

A moral obligation founded on previous benefits re¬ 
ceived by the promisor, especially If obtained by fraud 
or duress, has been held to support a promise by him. 

Although, as a general rule, moral obligations 


§ 119 

do not constitute consideration for a contract as 
shown supra § 90, in some courts a modified doc¬ 
trine of moral obligation is adopted, and it is held 
that a moral obligation founded on previous bene¬ 
fits, received by the promisor at the hands of 
the promisee, will support a promise by him.** 

Moral obligation founded on fraud or duress. 
Where a person has obtained a benefit through his 
duress or fraud he cannot take advantage of this 
to show that he had made no previous request.*® 
Thus, where services are rendered under these 
circumstances, one may recover their value, even 
though when they were rendered there was no in¬ 
tention or expectation that they should be paid 
for.9i For example, it has been held that where 
a married man by fraud induces a woman to marry 
him, and she lives with him until she finds that 
he was already married and then leaves him, she 
may maintain an action for her services;** but 
such an action is denied in some states, the remedy 
being an action by the woman for the deceit.** 
However, there can be no implied promise if both 
parties were ignorant of the invalidity of the 
marriage,*4 or if the woman was the guilty party.** 

§ 119. Promise in Pursuance of Previous Un¬ 
derstanding 

A past consideration will support a promise executed 
in pursuance of a previous understanding. 

The promise may be binding because executed 
in pursuance of a previous understanding.** Thus, 
whfle one who signs a contract after it has been 
executed and delivered and after the considera- 


SL S.a—Swearingen v. Hartford 
Ina. Co.. 29 S.B. 722, 62 S.C. 309. 

88. N.J.—Broad St Nat Banjs of 
Trenton v. Collier, 169 A. 662, 112 
NJ.Iiaw 41. affirmed 174 A. 900, 118 
N.J.Law 303. 

N.C.—Jones V. Winstead, 120 &E. 89, 
186 N.a 686. 

Ohio.—State v. Rusk. 174 N.B. 142, 
87 Ohio App. 109. . 

Va—Haynes Chemical Corporation v. 
Staples & Staples. 112 S.B. 802, 138 
Va 82. 

18 C.J. p 860 note 17. 

Bsgoest hy tUrd person 
A promise to pay for servlcea ren¬ 
dered at the request of a third per¬ 
son has been held without considera¬ 
tion.—Puffer V. L. P.-Soule & Son 
Co., lid A 216, 121 Ma 168. 

8a Vt—Peters v. Poro's Batata 117 
A 244, 96 Vt 96, 26 AL.R. 616. 

18 C.J. p 861 note 18. 

8t Neb.—Wehnes v. Marsh, 170 N. 

W. 606, 103 Neb. 120. 

18 C.J. p 861 note 19. 


8Bb Neh;—Stuht v. Sweesy, 67 N.W. 

748, 48 Neh. 767. 

18 C.J. p. 861 note 21. 

86. N.C.—Jones v. Winstead, 120 S. 
B. 89. 186 N.C 536. 

18 aj. p 861 note 22. 

87. Masa—Moore v. Blmer, 61 N.K 
269, 180 Masa 15. 17. 

N.C.—Jones v. Winstead, 120 S.B. 89, 
186 N.a 686. 

88. Wis.—Sllverthom v. Wylie, 71 
N.W. 107, 96 Wls. 69-<rilaon v. Gil¬ 
bert, 26 Wls. 637, 7 Am.R. 100. 

18 aJ. p 361 note 24. 

89. Ala—Webb v, McGowin, 168 So. 
199, 282 Ala 874, denying certiora¬ 
ri, App., 168 So, 196. 

Cal—^In re McConnell’s Estata 68 P. 
2d 689, 6 Cal.2d 498—Brownfield v. 
MoFadden, 68 P.2d 993, 21 CaLApp. 
2d 208. 

War. —^Holland v. Martinson, 287 P. 
902, 119 Ifan. 43. 

Vt—^Peters v. Poro’s Estate, 117 A 
244, 96 Vt 96, 26 AL.B. 615. 
Wls.—In re Smith’s Estate, 277 N.W. 
144 —Park Falla State Bank v. For- 
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dyca 288 N.W. 616, 206 Wls. 628, 
79 AL.R. 1389. 

13 aJ. p 861 note 27. 

90. Ill.—Jarrot v. Jarrot 7 Ill 1. 
Ky.—^Black v. Meaux, 4 Dana 188. 
N.T.—Rickard v. Stanton, 16 Wend. 
25. 

Pa—Peter v. Steel 3 Teates 260. 

81. Minn.—^Boardman v. Ward, 42 N. 
W. 202, 40 Minn. 899, 12 Am.3.R 
749. 

13 C.J. p 361 note 29. 

98. La—^Fox V. Dawson, 8 Mart 94. 
Mo.—Higgins V. Breen, 9 Mo. 497. 

99. Mass.—Cooper v. Cooper, 17 N. 
E. 892, 147 Maaa 870, 9 Am.SJt 
721. 

Vt—Morrell v. Palmer, 88 A 829, 68 
Vt 1, 33 L.R.A 411. 

84. N.T.—Cropsey v. Sweeney, 27 
Barb. 310, 7 Abb.Pr. 129. 

9& Maas.—^Robbins v. Potter, 11 Al¬ 
len 688. 

9& N.D.—Baird v. Nicholson, 285 N., 
W. 686, 689, 60 N.D. 666, citing 
Ooxpu Juris. 

13 aJ. p. 862 note S4.. > . 
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tion has passed between the original parties in¬ 
curs no liability unless there is proof of some new 
consideration,yet, where it appears that, al¬ 
though a contract was signed after its delivery, 
it was the original agreement that the further se¬ 
curity was to be given, and it is so given pursuant 
to such original agreement, it relates back to the 
inception of the first contract and no new con¬ 
sideration is required.** 

§ 120. Subsidiary Promises 

The consideration of the principal contract will 
support subsidiary promises, as shown supra § 71. 

§• 121. Consideration Partly Past and Partly 
Present or Executory 

A promise founded partly on a past consideration and 
partly on an executory one Is enforceable. 

A promise founded partly on a past considera¬ 
tion and partly on an executory one is enforce- 
able.9* Thus a promise to pay for continuous 
services is enforceable if made any time before 
their termination, the portion yet to be rendered 
being a consideration for the whole.! 

§ 122. Preexisting Liability 

A preexisting debt or liability on contract generally 
Is a good consideration. 


A preexisting liability is a good consideration 
for a new promise.* For example, a preexisting 
debt* or a liability on contract generally^ is a 
good consideration. So where a debtor gives ad¬ 
ditional security to his creditor, or a principal to 
his surety, on a preexisting debt, without any new 
consideration, there is a sufficient consideration.* 
If, however, the original contract is void for want 
or failure of consideration, its extinguishment fur¬ 
nishes no consideration for the new contract® Fur¬ 
ther, an existing liability for tort' constitutes a 
consideration for a promise to pay damages,^ and 
the existence of a claim founded on an equitable 
duty which could be enforced by a court of chan¬ 
cery furnishes a sufficient consideration for a prom¬ 
ise which will be enforced by a court of law.* 

§ 123. Former Promise Unenforceable by Act 
of Law 

A moral obligation, which was once a valuable obliga¬ 
tion but has ceased to be binding from some supervenient 
act of law, constitutes a good consideration. 

A moral obligation may be sufficient to sustain 
a promise where it is one which has once been a 
valuable consideration, but has ceased to be bind¬ 
ing from some supervenient act of the law;* and 
a promise, it is said, may be supported by a moral 
obligation, where the obligation grows out of an 
original legal obligation that .has been extinguished 


97. Mo.—McMaJhan v. Gslger, 73 Mlb. 

145. 39 Ain.R 489. 

18 C.J. p 362 note 35. 

08. N.D.—Balrfl v. Nicholson. 285 N. 
W. 686, 889. 60 NJD. 566, citlns 
Cnpns Jttxls. 

18 C.J. p 362 note 86. 

Consideration for signature after de¬ 
livery of a bill or «iote see Bills 
and Notes S X4S. 

99. U.S.—Central Hanover Bank & 
Trust Co. V. United Traction Co., 
C.C.A.N.T., 95 P.2d 60. 

Ky.—Greenup v. Wilhoite, 279 S.W. 
666. 212 Ky. 465. 

Md.—People’s Banking Co. of Smlths- 
burg V. Fidelity & Deposit Cx of 
Maryland, 171 A. 846, 165 Md. 657 
—People's Banking Co. of Smlths- 
burg V. Fidelity & Deposit Co. of 
Maryland. 170 A. 644, 562, 165 Md. 
657, citing Corpus JUxis. 

Mont—W. T. Rawlelgh Co. v. Miller, 
78 P.2d 552. 554, citing Corpus Ju¬ 
ris. 

18 C.J. p 862 note 38. 

Badstliig' engaganuiit to marry 
Although there be an existing en¬ 
gagement at the time of contract to 
pay money in consideration thereof, 
the promise of marriage being a con¬ 
tinuing promise is a consideration j 
which will support the contract asl 


against the contention that the prom¬ 
ise of marriage was a past consid¬ 
eration.—Guild V. Eastern Trust & 
Banking Co., 121 A. 13, 122 Me. 514. 

1. Mo.—Thompson v. Schultz, 296 S. 
W. 205, 209, 222 Mo.App. 268, citing 
Corpus JPrls. 

18 C-J. p 862 note 89. 

8. Colo.—W. T. Rawlelgh Co. v. 
Dickneite, 61 P.2d 1028, 1029, 99 
Colo. 276, citing Corpus Juris, 
s.a— Hydrick v. Hydrick, 141 S.B. 
156, 142 S.C. 581. 

Tex.—^Mary Couts Burnett Trust v.. 

Samuels, CIv.App., 69 S.W.2d 358. 
W.Va.—Hopkins v. Wilkinson, 174 S. 

E. 66i 116 W.Va. 82. 

13 C.J. p 362 note 41. 

a U.S,—Irving Trust Co. v. Chase 
Nat. Bank, D.aN.T., 1 F.Supp. 308, 
affirmed, C.C.A., 66 F.2d 409—Dun¬ 
lap V. Green, Tex., 60 F. 242, 8 C. 
CA. 600. 

Arlz.—Eastlick v. Hayward Lumber 
& Investment Co., 268 P. 986. 88 
Ariz. 242. 

Del.—Delaware-New Jersey Ferry Co. 

V. Leeds, Ch.. 186 A. 918. 

Me.—Flynn v. Culrrle, 167 A. 810, 130 
Me. 461. 

Ter.—Webb v. Burney, 7 B.W. 841, 70 
Tex. 822—Alstln’s Ex'r v. Cundlfl, 
62 Tex. 453—Harrington v. McFar-1 
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land, 21 S.W. 116, 1 Tex.Clv.App. 
289. 

Wash.—Olsen v. Hagan, 172 P. 1178, 
102 Wash. 321, affirmed 178 P. 451, 
106 Wash. 698. 

W.Va.—Cook Pottery Co. v. J. H. 
Parker & Son, 109 S.E. 744, 89 W. 
Va. 7. 

13 C.J. p 863 note 42. 

4. CaL—Woods v. Bennett, 180 P. 
25, 40 Cal.App. 84. 

Okl.—^Hendrickson v. Brannon, 79 P. 

2d 606, 182. OkL 637. 

13 C.J. p 863 note 43. 
a Ala—Walden v. Warren, 109 So. 
749, 215 Ala. 94, citing Corpus Ja> 
rls. 

13 aj. p 363 note 44. 

6. Me.—^Nutter v. Stover, 48 Me. 168. 
Mass.—Com. Ins. Co. v. Whitney, 1 

Mete. 21. 

7. Tex.—New York, etc., SS. Co. v. 
Island City Boating, etc., Assoc., 21 
S.W. 1007, 2 Tex.Civ.App. 490. 

18 C.J. p 863 note 46. 

8. Ind.—^Proctor v. Cole, 3 N.B. 106, 
4 N.B. 308, 104 Ind. 878—Goff v. 
Rogers, 71 Ind. 469. 

13 C.J. p 368 note 47. 

9. N.T.—Pershall v. Elliott. 168 N. 
B. 554, 249 N.T. 188, reversing 227‘ 
N.Y.S. 876, 228 App.Div. 776. 

18 aJ. p 368 note 48. 



CONTRACTS 


17 C.J.S. 

without being performed.10 The principle on which 
these cases rest is that where the consideration 
was originally beneficial to the party promising, 
yet if he is protected from liability by some provi¬ 
sion of the statute or common law meant for his 
advantage he may renounce the benefit of that law; 
and if he promises to pay the debt, which is only 
what an honest man ought to do, he is then bound 
by the law to perform and the rule as rec¬ 
ognized by them applies only to cases where the 
original right of action is extinguished by the act 
of the law and not to those extinguished by the 
act of the parties .12 

In some cases, however, the courts have refused 
to recognize the distinction between contracts which 
are valid at the time when made, but on which 
the right of recovery has been barred by statute, 
and contracts which are unenforceable in the first 
instance because of some legal defect in their 
execution, and have held that the moral obligation 
to perform the latter class of contracts will sup¬ 
port a subsequent promise in the form prescribed 
by statute to pay for services which have been 
rendered,and the subsequent promise, if it does 
not cure the defect, bars it as a collateral defense.^^. 

The moral obligation of a debtor who has been 
discharged in bankruptcy or insolvency proceedings 
to pay his debts in full is a sufficient consideration 
for his promise to pay a debt discharged, m shown 
in Bankruptcy § 583, and the CJ.S. title Insolvency 
§ 17, also 32 CJ. p 920 note 63. A debt barred 
by the.statute of limitations may constitute con¬ 
sideration for a new promise to pay it as shown, 
in the title Limitations of Actions § 305, also 13 
CJ. p 364 note 53; 37 C.J. p 1099 notes 73-77. 
Also, the question of the liability of a married 
woman, an infant, or an insane person, on a ratifi¬ 
cation, after termination of disability, of contracts 
entered into during disability is treated in the C. 
J.S. titles Husband and Wife § 192, also 30 CJ. 
p 751 note 34-p 752 note 43; Infants § 74, also 
31 CJ. p 1063 notes 25, 26; and Insane Persons § 

la N.H.—Fellows Box Co. v. Mills, 

167 A. 158, 86 N.H; 267. 

18 CJ. p 363 note 49. 

11. Wis.—Park Falla State Bank v. 

Fordyce, 298 N.W. 616, 206 Wis. 

628, 79 A.L.R. 1839. 

U, Kan.—Garrison v, Marshall, 233 
P. 119, 121, 117 Kan. 722, quoting 
Ootpus Jnzls. 

18 CJ. p 363 note 51. 

18. Ariz.—Murphy v. Smith, 226 P. 

206, 208, 26 Ariz. 894, citing Corpus 
Jncli. 

Pal.-<ioulter v. Howard, 262 P. 761, 

208 CaL 17. 

18 CJ. p 863 note 62. 


§ 126 

113, also 32 CJ. p 738 notes 56-59. 

Contracts unenforceable under laws since re¬ 
pealed. Where a contract is void by reason of a 
statute existing at the time it is entered into, it 
would seem that it could not afford a considera¬ 
tion for a new promise made after the repeal of 
the statute on which its invalidily is based.!® 

§ 124. Incurring Legal Liability at Request 

Legal liability Incurred at the request of another may 
constitute a sufficient consideration to support a promise. 

If one incurs a legal liability at the request of an¬ 
other, such liability is a sufficient consideration 
to support a promise of the person at whose re¬ 
quest it is incurred.!® 

§ 125. Voluntarily Doing What Promisor Is 
Boimd to Do 

A subsequent promise to one who voluntarily per¬ 
formed what the promisor was.legally compellable to do 
has been held supported by a consideration. 

It is laid down in some cases that, where plain¬ 
tiff voluntarily does that whereunto defendant was 
legally compellable, and defendant afterward in 
consideration thereof expressly promises, he will be 
bound by such a promise.!'^ Some of the cases ap¬ 
pear to enforce the contract on the ground of 
quasi contract, that is, on the ground that defend*- 
ant has been enriched at the expense of plaintiff 
and ought to repay,!* and it is intimated in one 
case that in such cases defendant “ratifies” the 
act of plaintiff who represented him in the trans¬ 
action, and the ratification is equivalent to a prior 
authority.!^ 

§ 126. Consideration Estpressed in Past Tense 

That consideration Is expressed in the past tense In 
a contract does not necessarily show that It Is a past con¬ 
sideration. • 

The fact that the consideration is expressed in 
a written contract in the past tense does not neces¬ 
sarily show that it is a past consideration.^® 

Anson ozltiLoiZM the rule thus stat¬ 
ed as "If not non-existent resting at 
least on scanty and unsatisfactory 
authority.”—^Anaon Contr. p 12L 
la CaL—Curtis v. Parks, 56 CaL 
106. 

13,C.J. p 364 note 68. 
la Mass. — txleaaon v. Dyke, 22 
Pick. 390. 

sa Oa.—^Federal Land Bank of Co¬ 
lumbia V. Shingler, 162 S.E. 816, 
821, 174 Ga. 352, quoting Ooxpns 
Taxis. 

Ind.—First Nat Bank of Vernon v. 
Federal Land Bank, App., 177 NJBL 
462. 466. quoting Cozpns Tuip— 


14b N.H.—Fellows Box Co. v. Mills, 
167 A. 168, 86 N.H. 267. 

15. Mich.—Ludlow V. Hardy, • 88 
Mich. 690. 

13 C.J. p 864 note 68. 
la CaL—Mound City Land, etc.. 
Assoc. V. Slauson, 4 P. 396, 65 CaL 
426. 

Md.—Callahan y. Linthicum, 43 Md. 
97, 20 Am.R. 106. 

Executed consideration given on re¬ 
quest generally see supra S 117. 
17. Tex.—^Wright v. Fanners’ Nat 
Bank, 72 S.W. 108, 31 Tex,Clv.App. 
406. 

18 CJ. p 864 note 6L 
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C. ADEQUACY OP CONSIDEHATION 


§ 127. In General 

The law will not weigh the quantum of consideration, 
and so long as It Is something of real value in the eye 
of the law, it Is sufficient. 

Inadequacy of consideration is, as the term im¬ 
plies, a consideration not adequate or equal in value 
to the thing conveyed.2i So long as it is some¬ 
thing of real value in the eye of the law, whether 


or not the consideration is adequate to the promise 
is generally immaterial in the absence of fraud. 
The slightest consideration is sufiScient to support 
the most onerous obligation; the inadequacy, as 
has been well said, is for the parties to consider 
at the time of making the agreement, and not for 
the court w'hen it is sought to be enforced .22 it 
is competent for the parties to make whatever 

659, 99 OkL 254—^Meadows v. Neal, 


Scott V. Federal Land Bank of 
Louisville, Ky., 175 N.E. 16, 18, 92 
Ind.App. 249, quoting Corpus JUrls. 

13 C.J. p 365 note 65. 

SL Tenn.—Farrell v. Third Nat. 
Bank, 101 S.W.2d 168, 20 Tennjipp. 
540. 

aSL TT.S.—TT. 8. V. Traugott Schmidt 
& Sons, D.C.Mich., 2 r.2d 290. 

Ala.—Edwards v. Gordon, 129 So. 43, 
221 Ala. 478. 

Ariat.—Palmcroft Development Go. v. 
City of Phoenix, 49 P.2d 626, modi¬ 
fied 51 P.2d 921, 46 Ariz. 400, 103 
A.L.E. 802. 

Ark.—Mason v. Graves, 266 S.W. 
667, 167 Ark. 678. 

Cal.—Herbert v. Lankershlm, 71 P. 
2d 220, 263, quoting Corpns Jlizts 
—Seth V. Lew Hing, 16 P.2d 190, 
126 CalApp. 729, denying rehearing 
14 P.2d 637, 126 Cal.App. 729—Eus- 
ooni V. California Fruit Exchange, 
281 P. 84, 100 CaLApp. 760—Tat- 
terson v. Eehrleln, 263 P. 286, 292, 
88 CalApp. '34, quoting Corpus 
Insds—Chrlsman v. Southern Cali¬ 
fornia Edison Co.. 256 P. 618, 83 
CaIA.pp. 249—^Hammond Lumber 
Co. V. Cravens, 266 P. 428, 82 Cal. 
App. 685—Elegel v. WoUenshlager, 
193 P. 160, 49 CalApp. 800—Fair- 
child V. Cartwright, 178 F. 383, 89 
CalJl.pp. 118. 

Colo.—Gertner v. Llmon Nat. Bank, 
267 P. 247, 256, 82 Cola 13, citing 
Corpus Juris. 

Del-American University v. Todd, 
Super., 1 A.2d 696. 

Ga.—^De Loach v. W. D. Byre & Co., 
167 S.E. 123, 46 GaApp. 166—^Tew- 
ton v. Eoberts, 186 S.E. 98, 86 Ga. 
App. 166—^Yaryan Eosln ft Turpen¬ 
tine Co. V. Haskins, 116 S.B. 918, 
29 OaApp. 753. 

Ind.—Trackwell v. 'Irwin, 115 N.E. 
807, 66 Ind«A.pp. 6. 

Iowa.—State v. American Bonding ft 
Casualty Co., 238 N.W. 726, 218 
Iqwa 200—^Bell v. Cooper, 180 N. 

, W. 642, 190 Iowa 629, denying re- 

' hearing 172 N.W. 11, 190 Iowa 629. 

La.—Blanchard v. Haber, 118 So. 
117. 166 La. ‘ 1014—Blanchard v. 
Haber, 112 So. 509, 163 La. 627. 

Md.—Grtflhi r. Guy. 192 A. 369—Her¬ 
cules Powder Co. v. Harry T. 
Campbell Boos Co., 144 A. 510, 166 
Md; 846, 62 A-L.R. 1497—Tiuvelers' 
Ins. Ca V. Scott 141 A. 348, 154 


Md. 414—^Hendler Creamery Co. v. 
Lllllch. 136 A. 631, 152 Md. 190, 
60 A.L.R. 207. 

Mass.—Dondls v. Lash, 178 N.E. 624, 
277 Mass. 477—M. E. Hall Co. v. 
Gale. 142 N.E. 813, 248 Mass. 299 
—^Manson ft MacPhee v. Flanagan, 
123 N.E. 614, 233 Mass. 150. 

Miss.—^Pomea v. Goodyear Yellow 
Pine Co., 178 So. 914. 

Mo.—^Lindsay v. Sonora Gold Min. 
ft Mill, Co., 196 S.W. 764—Shapiro 

V. John Hancock Mut Life Ins. 
Co., App., 107 S.W.2d 829—Cox v. 
A. P. Green Fire Brick Co., 75 S. 

W. 2a 621, 625, 230 Mo.App. 774, 
quoting Corpus Juris—Little Eock 
Surgical Co. v. Bowers, 42 S.W.2d 
867, 227 MO.APP. 744. 

Mont—^Hodgklss v. Northland Pe¬ 
troleum ConsoL, 67 P.2d 811—Ped¬ 
erson V, Thoeny, 296 P. 250, 262, 88 
Mont 569, citing Corpus JUds. 
N.H.—Carter v. Provo, 180 A. 268, 
87 N.H. 369—Reynolds v. Chase, 
177 A. 291, 87 N.H. 227. 

N.J.—Coast Nat Bank v. Bloom, 174 
A. 676, 113 N.J.Law 597, 95 A.L.E 
528—Fiedler Corporation v. Manu¬ 
facturer's Development Co., 168 A. 
450, 108 N.J.IStW 864—Campbell v. 
Cavanaugh, 126 A. 669, 96 N.J.Eq. 
724, affirmed Campbell v. Smullen, 
126 A. 926, 96 N.J.Bq. 724—Hordes 
V. J. L Kislak, Ina, 166 A. 771, 9 
N.J.MIBC. 1030, affirmed 162 A. 682, 
109 N.J.Law 418. 

N.M.—Monml v. Federal Life ft Cas¬ 
ualty Co., 76 P.2d 820, 42 N.M. 36. 
N.Y.—Strobe V. Netherland Co., 288 
N.Y.S. 246, 246 App.Dlv. 678—Har¬ 
vey V. J, P. Moigan ft Co., 2 N. 
T.S.2d 620, 166 Mlsa 466—Freden- 
burg V. Fredenburg, 288 N.Y.S. 
377, 169 Mlsa 526—In re Mont¬ 
gomery’s Estate, 287 N.Y.S. 136, 
158 Mlsa 412, affirmed 290 N.Y. 
S, 566, 248 App.DIv. 809, affirmed 6 
N.E.2d 40, 372 N.Y. 823, 109 A. 
luE. 669 — Belmont Quadrangle 
Drilling Corporation v. Galek, 244 
' N.Y.S. 281, 187 Mlsa 637—Callo- 
phone Co. of New York v. A. 

I Jaeckel ft Co., 280 N.Y.S. 166, 182 
Mlsa 693—Voland v. Reed. 164 N. 
Y.S. 19. 

N.C.—Young V. Board of Com’rs of 
Johnston County, 128 S.B. 401, 403, 
190 N.C. 62, citing Corpus JUsfs. 
OkL—Johnson v. Richards, 226- P. 
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174 P. 753, 73 Okl. 111. 

Or.—^Kelp Ore Remedies Corporation 

V. Brooten, 277 P. 716, 719, 129 Or. 
857, Citing Corpus JUils—^Long v. 
Smith Hotel Co., 287 P, 671, 673, 

115 Or. 306, citing Corpus Juris— 
Johnson v. Homestead-Iron Dyke 
Mines Co., 193 P. 1036, 98 Or, 818. 

Pa.—Hlllcrest Foundation v. Mc- 
Featers, 2 A.2d 775, 882 Pa. 497 
—Bayne v. Proctor ft Gamble Dis¬ 
tributing Co., 87 Pa.Super. 196— 
United Shoe Machinery Co. v. 
Hirst 26 Pa.Dl8t 401, affirmed 70 
Pa.Super. 324—Salvagglo v. Dar¬ 
lington, 28 DeLCo. 89. 

R. I.—Salvas v. Jussaume, 145 A. 97,. 
60 R.I. 76. 

S. C.—Jackson v. Carter, 121 S.B. 569, 
128 S.a 79. 

Tenn.—Townsend v. Neuhardt,* 208 S. 

W. 255, 139 Tenn. 695—^Danbelser 
.V. Germania Savings Bank ft Trust 
Co., 194 S.W. 1094, 137 Tenn. 650 
—Farrell v. Third Nat Bank, 101 
S.w.2d 158, 168, 20 TenmApp. 540. 
citing Corpus Juris. 

Tex—McKay v. Tally, ClvJLpp., 220 
S.W. 167, 169, citing Corpus Juris 
—Nolan v. Young, CivjLpp.. 220 S. 
W. 164—Griffin v. Bell C1 v.Apd, 
202 S.W. 1034, error refxised, 

Va.—Moore v. Gregory, 181 S.E. 692, 
146 Va. 604—^Richmond Engineer¬ 
ing ft Mfg. Corporation v. Loth, 

116 S.E. 774, 135 Va. 110. 

Wash.—Meyer v. Bschbach, 78 P.2d 

803—Puget Mill Co. v. Kerry, 49 P. 
2d 67, 183 Wash. 642, 100 A.L.R. 
1220—Schneller v. Hayes, 28 P.2d 
278, 176 Wash. 116 — Mowbray 
Pearson Co. v. B. H. Stanton Ca, 
187 P. 870, 109 Wash. 601, afUrmed 
190 P. 880, 109 Wash, 601. 

W.Va.—Janes v. Felton, 129 S.B. 482, 
99 W.Va. 407—^McCary v. Mononga- 
hela Valley Traction Co., 126 S.E. 
92, 97 W.Va. 806—M. M. ft D. D. 
Brown v. Western Maryland Ry. 
Co., 99 5.B. 467, 84 W.Va. 271, 4 
A.L.R. 622. 

Wla.—In re McAsklU’s Estate, 257 N. 
W. 177, 216 Wis. 276—Sheldon v. 
Blackman, 206 N.W. 486, 188 Wis. 
4—In re Miller's Estate, 181 N.W. 
238, 178 Wis. 822. 

18 C.J. p 366 note 66. 

Adequacy of consideration for con¬ 
tracts In restraint of trade see In¬ 
fra 8 267. 
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contracts they may please, so long as there is no 
fraud or deception or infringement of law. Hence 
the fact that the bargain is a hard one will not 
deprive it of validity.^* 

§ 128. Exceptions 

An exception as to the rule not requiring adequacy of 
consideration exists in the case of a mere exchange of 
sums of money whose value Is exactly fixed, or where 
the Inadequacy is so gross as to amount to proof of fraud, 
oppression, or undue Infiuence, or where a statute re* 
quires the consideration to be adequate. 

An deception exists in the case of a mere ex¬ 
change of sums of money or coin whose value 
is exactly fixed.^^ Thus a promise to pay one 
cent will not support a promise to pay six hundred 
dollars, except under extraordinary circumstanc- 
es.2® A nominal consideration supported by other 
considerations is, of course, sufficient,26 but, al¬ 
though there is authority to the contrary,27 it has 
been held that, where g. recited consideration is 


merely nominal, it will not be regarded as sufficient 
for the contract where the contract is not support¬ 
ed by other considerations,2 8 especially where a 
statute requires the consideration be serious and 
not altogether out of proportion to the correspond¬ 
ing obligation.29 

Where the inadequacy is so gross as to shock 
the conscience and common sense of all men, it 
may amount both at law and in equity to proof of 
fraud, oppression, and undue influence.80 So, while 
it is ordinarily stated to be the rule at law that 
the adequacy of consideration is not material, as 
shown supra § 127, a court of law, where the con¬ 
tract is unreasonable and unconscionable, may give 
a party who sues for the breach, not what the 
other party promised to pay, but only what plain¬ 
tiff is honestly and equitably entitled to.®^ 

Statutory provisions in some jurisdictions re¬ 
quire that the consideration be adequate, that is, 


sa AUl—D rennen Motor Car Co. v. 
Welded Products Co., 102 So. 600, 
20 Ala.App. 382, certiorari denied 
Ex parte Welded Products Co.. 102 
Sa 601. 212 Ala. 835. 

Ark.—Monticello State Bank y. Kil¬ 
lian. 192 S.W. 869, 127 Ark. 410. 
CaL—Greenberg v. Continental Cas¬ 
ualty Co., App., 75 P.2d 644—Beth 
y. Lew Hlng. 16 P.2d 190, 126 Cal. 
App. 72 9i denying rehearing 14 P. 
2d 637, 126 CaI.App. 729. 

Colo.—Gertner v. Llmon Nat Bank, 
267 P. 247, 267, 82 Colo. 18, citing 
Oorpns Jnxls. 

Ky.—Pittsburgh, C., C. & St L. By. 
Co. V. Cannody, 222 S.W. 1070, 188 
Ky. 588, 12 A.L.R 469. 

Md.—Shrlver y. Druid Realty Co. of 
Baltimore City, 131 A. 816, 818, 149 
Md. 385, quoting Oorpus Juris. 
Masa—Kaplan v. Suher, 150 N.B. 9, 
254 Masa. 180, 42 A.L.R 1142. 

Mo.—Cox V. A. P. Green Fire Brick 
Co., 75 S.W.2d 621, 626, 230 Mo. 
App. 774, quoting Corpus Juris. 
Or.—Long y. Smith Hotel Co., 287 P. 
671,. 678, 116 Or. 806, citing Oois 
pus Juris. 

Pa—WI)son y. Viking Corporation, 
Super:, 3 A.2d 180. 

S.a—Jackson v. Carter, 121 S.B. 669, 
128 S.Cf. 79. 

Tena—^Dark Tobacco Growers’ Co¬ 
op. Ass’n y. Mason, 263 S.W. 60, 
160 Tenn. 228. 

Tex.—HItson y. Gilman, ClyApp., 220 
S.W. 140, 148, citing Oorpns Juris. 
IS C.J. p 866 note 67. 

Walvir of Inadequacy ^ 

Acceptance of consideration agreed 
on In contract constitutes walyer of 
claim of Inadequacy.—Peters v. Bln- 
nard. 26 P.2d 834, 219 CaL 141. 

9L D.S.—In re Greene, D.ON.Y., 45 
r.2d 428. 


Del.—American Dniveralty y. Todd, 
Super., 1 A..2d 695. 

18 aJ. p 366 note 68. 

as. Ind.—Schnell y. Nell, 17 Ind. 29, 
79 Am.D. 453. 

90. Mias.—Meder y. Superior Oil 
Co., 119 So. 818, 151 Miss. 814. 
Where place of payment is an es¬ 
sential element of a contract which 
changes prior rights -in that re¬ 
spect the payment of a smaller shm 
may support a .promise to pay a 
larger sum.—American University v. 
Todd, DeLSuper., 1 A.2d 695. 

97. Ga.—Cobb v. Jolley, 105 S.B. 

630, 26 GaJVpp. 123. 

Miss.—Meder v. Superior Oil Co., 
119 So. 818, 161 Misa 814. 

13 C.J. p 366 note 66 [a] (8). 

8& Tex.—Great Western Oil Co, y. 
Carpenter, 96 S.W. 67, 43 Tex.Clv. 
App. 229. 

39. La.—W. T. Rawlelgh Co. y. 
Toms, App.. 168 So. 695. 

SOt. CaL—^Herbert y. Lankershlm, 71 
p.2d 220, 263, 9 Cal.2d 409, quot¬ 
ing Oorpus Juris. 

Ill.—Smith V. Smith, 172 N.B. 32, 
340 Ill. 34. 

Ind--JrrackweU y. Irvin, 116 N.B. 
807, 66 Ind.App. 6. 

Texr-Connellee y. Magnolia Petro¬ 
leum Co., CiVwApp., 279 S.W. 697, 
601, citing Corpus Juris, and re¬ 
versed on other grounds Magnolia 
Petroleum Co. v. Connellee, 11 S. 
W.2d 168, rehearing denied 14 S.W. 
2d 1020, and 20 S.W.2d 768. 

18 aJ. p 866 note 71. 

Sefterminatlon. of question 

(1) Fairness and adequacy of con¬ 
sideration for contract must be view- 
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ed from standpoint of time of Its 
making. 

Idaho.—^Dingier v. Rltslus, 247 P. 10. 

42 Idaho 614, 49 A.L.R. 698. 

Tex. — Johnson y. Breckenridge- 
Stephens Title Co., Com.App., 257 
S.W. 228, affirming, ClvJ^p., 241 
S.W. 195. 

(2) Determination . of question 
whether there has been unconsciona¬ 
ble exercise of superior power de¬ 
pends largely on situation of parties. 
—Blattman y. Gadd, 296 P. 681, 112 
CaL App. 76. 

31. CaL—Herbert y. Lankershlm, 71 
P.2d 220, 268, 9 CaL2d 409, quoting 
Corpus Juris. 

13 C.J. p 366 note 73. 

An 'Hmoonsoionable** contract is 
one such as no man In his senses 
and not under a delusion would make 
on the one hand, and as no honest 
and fair man would accept on the 
other.—Stlefler v. McCullough, 174 N. 
B. 823. 97 IndLApp. 123—13 C.J. p 
866 note 73 [a]—66 C.J. p 1201 notes 
36-87. 

Contracts held, not unoonsdonable 

(1) In general. 

N.J.—^Paragon Distributing Corpora¬ 
tion v. Paragon Laboratorlea 129 
A. 404, 99 N.J.Bq. 224. 

'Wls.—Trumpf v. ^houdy, 164 N.W. 
464, 166 Wls. 363. 

(2) For maintenance and support 
Iowa.—^Bunneister y. TTamaww 226 

N.W. 10, 208 Iowa 412. 

Kan.—Crow y. Simon, 296 P. 718, 132 
Kan. 619. 

Ky.—Tankey y. Cla^k, 6 S.W.2d 274. 
224 Ky. 846. 

Courts axo slow to enforce uncon¬ 
scionable contracts.—Lamson Coi. r, 
Morehead, 164 SJBl. 60, 199 N.C. ^64. 
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must be serious and not altogether out of propor¬ 
tion to the corresponding obligation.33 
Inadequacy of consideration as a ground for 
rescission see infra § 419, or for cancellation of 


the contract see Cancellation of Instruments § 23^ 
or as a ground for refusing specific performance 
of a contract see the C.J.S. title Specific Perform¬ 
ance § 39^ also 58 CJ. p 948 note 31-p 950 note 60. 


D. FAILURE OP CONSIDERATIOIJr 


§ 129. In General 

Although, otrlctly speaking, It has been said there can 
be no such thing as failure of consideration, many cases 
have laid down the rule that when the consideration for 
a promise wholly falls the promise is unenforceable, and 
It has been stated that the doctrine of failure of consid¬ 
eration is predicated on the happening of events ma¬ 
terially changing the rights of the parties, which events 
were not within their contemplation when the contract 
was executed. 

Strictly speaking there can, according to many 
respectable authorities, be no such thing as a failure 
of consideration.33 A promisor either receives the 
consideration he has bargained for or he does not^^ 
If he does not, there is no enforceable agreement, 
for there is no consideration.35 If the promisor 
gets what he bargains for there is no failure of 


consideration,*® although what he receives becomes 
less valuable or of no'value at all, as shown infra 
§ 131. Although it has been said that failure of 
consideration is in fact simply want of considera¬ 
tion,*'^ it has been held that a distinction exists 
between want of consideration and failure of con¬ 
sideration,*® and it is laid down in a number of 
cases that when-the consideration for a promise 
wholly fails the promise is without consideration 
and unenforceable;*® but this must mean that in 
a contract with an executory consideration, the 
execution of the consideration is a condition prece¬ 
dent to the liability on the promise, and the failure 
to execute the consideration discharges the prom¬ 
isor.'*® 


32. La.—^Blanchard v. Haber, 118 So. 
117, 166 La. 1014—Blanchard v. 
Haber, 112 So. 609, 168 L«a. 627— 
Shreveport Laundries v. Teagle, 
App., 139 So. 563, actions dismissed 
144 So. 188. . 

18 C.J. P 866 note 74. 

Statutory element ot Oamagt 
Civ.Code 1910 ! 4244, providing 
that in suit for damages Inadequacy 
of consideration Is element in esti¬ 
mating damages, uses “element" as 
meaning circumstance, "element" be¬ 
ing defined as a component part or 
essential part, especially a simple 
part of anything complex, a constit¬ 
uent or an ingredient—^Taryan Bos- 
In & Turpentine Co. v. Haskins, 116 
S.E. 918, 29 Ga.App. 763. 

33. Colo.—Hurlburt v. Kephart, 115 
P. 521, 60 Colo. 853, 862. 

N.a—Swift ft Co. V. Aydlett 186 S. 
S. 141, 149, 192 H.a 330, quoting 
Corpus Jnxis. 

34. Colo.—Hurlburt v. Kephart, 116 
P. 521, 60 Colo. 868; 862. 

N.C.-Swlft ft Co. v. Aydlett 186 S. 
R 141, 149, 192 N.C. 330, quoting 
Corpus JUxli. 

35. Colo,—Hurlburt y. Kephart 116 
P. 621, 60 Colo. 353, 862. 

N.C.—Swift ft Co. v. Aydlett 136 S. 
R 141, 149, 192 NX!. 380, quoting 
Corpus Juris. 

38. Arix.—Bedewlll v. Matzenauer, 
266 P. 486, 82 Aria 13. 

Ga.—De Loach v. W. D. Eyre ft Co., 
167 S.R 128, 46 GaApp. 165. 

Mo.—Vorchetto v. Sappenfield, 14 S. 

W.2d 686, 228 Mo.App. 460.' 
N.T.—Dumontier v. Bailey, 258 N.T. 
a 409, 144 Misc. 197. i 


VL—Retail Merchants* Business Ex¬ 
pansion Co. V. Randall, 168 A. 867, 
103 Vt 268. 

Wash.—winter City Auto Stage Co. v. 
Bothell Bus Co.. 247 P. 1040, 139 
Wash. 674. 

18 CJ. p 368 note 91. 

37. Colo.—Hurlburt v. Kephart US 
P. 521, 60 Colo. 353, 362. 

Tenn.—^Farrell v. Third Nat Bank, 
101 S.W.2d 168, 168, 20 TennAo?p. 
640, dUng Corpus Juris. 

38. Mont—^Hodgklss v. Northland 
Petroleum ConsoL, 67 P.2d 811. 

Pa,—^In re Conrad's Estate, 8 A.2d 
697. 

38. T7.S.—Forest Radio Tele¬ 
phone ft Telegraph Co. v. Stand¬ 
ard Oil Co. of New York, N.Y., 238 
F, 346, 161 CCA 862. 

Ark.-Dutton ft Barnes v. Mcllroy, 
287 S.W. 370, 171 Ark. 1010. 

Cal.—Russell v. Roscoe, 289 P. 186, 
106 CaLApp. 298. 

D.C.—McReynolds v. National Wood¬ 
working Co., 26 F.2d 976, 58 App. 
D.C 197. . 

Ga.—A D. L. Sales Co. v. Gailey, 
178 S.R 734, 48 OaApp. 798. 

Iowa.—Richardson v. Short, 202 N, 
W. 886, modified on other grounds 
207 N.W. 610, 201 Iowa 661. 

Kam—Karl v. Maloney, 206 P. 1037, 
1038, 111 Kan. 93, citing Corpus 
Juris. 

Ky.—^Holman v. Kentucky Light ft 
Power Co.. 256 S.W. 409, 201 Ky. 
267. 

La.—^Boimet-Brown Sales Service v. 
Bunkie Record, 8 LaApp. 410. 

Md.—Caplan v. Berkley, 176 A 460, 
167 Md. 608. 


Minn.—Hatcher v. Union Trust Co. 
of Maryland. 219 N.W. 76, 174 
Minn. 241. 

N.T.—J. W. Samuel, Inc. v. Hams, 
176 N.T.S, 878, 187 App.Dlv. 788. 
N.C—Wolf Mountain Lumber Co. v. 
Buchanan, 136 S.E. .129, 192 N.C. 
771—Pilot Real Estate Co. v. Fow¬ 
ler, 132 S.R 676, 191 N.C. 616. 
N.D.—Baldwin v. Timber Inv. Co., 
176 N.W, 662, 668, 43 N.D. 638, Cit¬ 
ing Corpus Juris. 

Tenn.—Samuel v. King, 14 S.W.2d 
963, 158 Tenn. 646. 

Tex.—Koethe v. Huggins, CivApp., 
290 S.W. 790, 791, citing Corpus 
Juris. 

13 CJ. p 868 note 94, p 807 note 61. 
Tacts not constituting fallnze of con. 
sideration 

(1) Where consideration moving 
to plaintiff for release of notes was 
defendant’s agreement to perform 
certain acts, defendant's repudiation 
of its agreement would not consti¬ 
tute a "failure of consideration" for 
the release.—Commercial Credit Co. 
T. United Divers’ Supply Co., D.C 
Fla., 263 F. 265. 

C2) That implied promise to en¬ 
gage boxer in named match was con¬ 
ditioned on consent of other perform¬ 
er did not establish failure of con¬ 
sideration for boxer's promise not to 
box others.—Madison Square Garden 
Corporation, IlL, v. Camera, CCA 
N.T., 62 F.2d 47. 

Sealed Instrument 
Failure of consideration is a valid 
defense to a sealed instrument—In 
re Conrad’s Estate, Pa., 3 A2d 697. 

4a N.C—Swift ft Ca v. Aydlett 186 
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The doctrine of failure of consideration is predi¬ 
cated upon the happening of events which materi¬ 
ally change the rights of the parties, which events 
were not within their contemplation at the time 
of execution of the contract.^i Failure of con¬ 
sideration which is a defense is where the thing 
expected to be received cannot be or has not been 
given without fault of the party contracting to 
give it and cannot take place except where the 
contract has been executed by one party or where 
the execution of the contract was induced by mu¬ 
tual mistake, andj where the contract is execu¬ 
tory, no rights arise for either party, but the con¬ 
tract is discharged.*3 Although failure of consid¬ 
eration may be a ground for rescinding the con¬ 
tract as shown infra § 420, the contract is not 
void, and, once in effect, remains in effect until 
rescinded or terminated.*^ Where the considera¬ 
tion fails because of impossibility of performance 
the promise is unenforceable.*® It has also been 
held that failure of consideration may be pleaded 
as a defense in the case of a promise made under 
a supposed legal liability which did not in fact 
exist*® in case of the failure of title to a chattel 
sold, as shown in the C.J.S. title Sales § 443, also 
35 C.J. p 964 note 12-p 965 note 31, and in case 
of total failure of the title to land sold, as shown 
in the CJ.S. title Vendor and Purchaser § 49, also 
66 CJ. p 555 note 84. 


§ 131 

§ 130. Partial Failure of Consideration 

Although a partial failure of consideration has been 
held a good defense pro tanto, If there Is a substantial 
consideration left it will be sufficient 'to sustain the 
contract. 

When there is a failure of a part of a lawful 
consideration the part which failed is simply a 
nullity and imparts no taint to the residue. In 
such a case, as no particular amount of considera¬ 
tion is required, the promise may be enforced. In 
other words, if there is a substantial consideration 
left it will still be suflSdent to sustain the con¬ 
tract.*'^ In some states, however, the statute makes 
a partial failure of consideration a ground for re¬ 
scission, as shown infra § 420, and even in the ab¬ 
sence of a statute if the diminution or failure is 
such as in effect and reality to take away all the 
value of the consideration it will be regarded as 
having wholly failed.*® A partial failure of con¬ 
sideration has been held a good defense pro tanto 
in some cases.*® 

§ 131. Subsequent Depreciation in Value 

That the consideration subsequently diminishes in 
value or becomes of no value at all does not relieve the 
promisor from liability on his promise. 

If there is consideration, the fact that it subse¬ 
quently diminishes in value or becomes of no value 
at all cannot relieve the promisor from liability 
on his promise,®® as when a note sold afterward 


S.B. 141, 149, 192 N.a 880, quoting 
Coxpxui JozlB. 

18 C.J. p 388 note 96. 

40.. N.T,—Say-Phll Realty Corpora¬ 
tion V. De Llgnemare, 228 N.T.S. 
365, 131 Mlsc. 827. 

4a N.J.—^Edmund D. Cook, Inc., v. 
Commercial Casualty Ins. Co., 190 
A. 99, 16 N.J.M18C. 258, affirmed 
190 A. 102, 117 N.J.Law 440. 

48. N.J.—Edmund D. Cook, Inc. v. 
Commercial Casualty Ins. Co., su¬ 
pra. 

44. CaI.>~Scheel v. Harr, App., 80 
. P.2d 1036. 

45. N.J.—^Edmund D. Cook, Inc.' v. 
Commercial Casualty Ins. Co., 190 
A 99. 16 N.J.Mi8C. 256, affirmed 
190 A 102, 117 N.J.Law 440. 

18 C.J. p 868 note 96. 

46. Ala.—Maall v. Vaughan, 46 Ala. 
184—Kenan v. Holloway, 16 Ala. 
53, 58 AmJ>. 162. 

18 aj. p 368 note 97. 

W. CaL—King v. Moreland, 2 P.2d 
576, lie Cal.App. 356, quoting Cor¬ 
pus JUXlfl. 

Md.—^Irving Trust Co. v. Williams, 
178 A 848, 862. citing Corpui Juris. 
Montr-^Btoners' Jb Miners’ State 


Bank v. Frobst, 263 P. 693, 687, 81 
Mont 248, citing Corpus Juris. 

13 C.J. p 368 note 2. 

Betsdulsg benefits 
In an action to bold defendant 
personally liable on notes of a cor¬ 
poration, all tbe obligations of wblcb 
he assumed in consideration of the 
sale to him of its entire capital stock 
under contract with the former sole 
stockholder who had been personally 
liable on such notes, along with the 
corporation, under an agreement 
with plaintiff, defendant may not 
show the value of the assets of the 
corporation at the time of his con¬ 
tract to purchase the stock, even 
though it tends to show partial fail¬ 
ure of consideration, where he has 
retained all the benefits of the con¬ 
tract without rescinding it and it is 
impossible to place the parties in 
statu quo.—^Merchants’ Loan & Trust 
Co. V. Ummach, 228 IlLApp. 67. 

The hreaoh of a collateral agree-, 
meat constitutes a partial failure of 
consideration. — Sharrar v. "Wayne 
Sav. Ass’n, 224 N.W. 379. 246 Mich. 
225. 

48. Mich.—Shlmans v. Stevenson, 
226 N.W. 838, 248 Mich. 104. 
Tenn.—Farrell v. Third Nat. Bank, 
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101 S.WJd 1S8. ISS, 20 TetULAsil. 
540, citing Corpus Juris. 

13 aj. p 369 note 4. 

49. U.S.—Shaw V. Citizens’ Bank of 
Haynesvllle, La., C.C.AArk., 10 P. 
2d 316. 

Arlz.—^Duncan v. Nowell, 283 P. 582. 
27 Arlz. 461. 

Cal,—King v. Moreland, 2 P.2d 676, 
116 Cal.App. 866. 

Ill.—^Mandel Bros. v. Cohen, 248 Ill. 
App. 188. 

Ky,—^Fidelity & Columbia Trust Co. 
y. Nordeman, 98 S.W.2d 47, 266 Ky. 
106—^Brenard Mfg. Co. v. Ohio 
County Drug Co., 267 S.W. 166, 206 
Ky. 281. 

Me.—4-One Box Mach. Makers v. 
Wlrebounds Patents Go., 163 A. 
167, 131 Me. 856. 

Mich.—^National Security & Trust Co. 
V. Niles Invisible Door Check Co.. 
198 N.W. 199, 222 Mich. 610. 

Tex.—American Nat. Bank of Hous¬ 
ton V. American Loan & Mortgage 
Co., Com.App., 228 S.W. 169, re¬ 
versing American Loan & Mort¬ 
gage Co. V. American Nat Bank 
of Houston, Clv.App., 205 S.W. 146. 
18 C.J. p 369 note 6. 

5a Tex.—Tarver v, Godsey, CSv. 
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becjomes of no value,stock purchased becomes the CJ.S. title Landlord and Tenant § 486, also 
worthless,or a house rented for a term is de- 36 CJ. p 325 note 47 et seq. 
stroyed before the end of the term, as shown in 

Vm. REALITY OP CONSENT 


A. IN GENERAL 


§ 132. Necessity of Real as Distinguished 
from Apparent Consent 

Reality of coneent is eaaentlal to the validity of a 
contract. Where the relation of contracting parties Is 
confidential In character an abuse of such confidence may 
show absence of consent. 

Since mutual consent is essential to every agree¬ 
ment, and agreement is generally essential to con¬ 
tract, there can as a rule be no binding contract 
where there is no real consent Apparent consent 
may be unreal because of mistake, misrepresenta¬ 
tion, fraud, duress, undue ‘influence, or mental in¬ 
capacity, as shown infra in §§ 133-188. 

Fiduciary or cotifideniioL relations. Runnii^ 
through the law as to reality of consent is the con¬ 
cept of fiduciary or confidential relations, which af¬ 
fects the question of fraud, undue influence and 
duress, as shown hereinafter in the sections dealing 
with such subjects. Broadly speaking, the terms 
“confidential relation” and “fiduciary relation” are 
synonymous,®* although a technical distinction has 


been noted between “fiducial” and “confidential” re¬ 
lations.®* These terms are not restricted to any 
specific associations of persons,®® but exist when¬ 
ever there is trust and confidence on one side and 
resulting superiority and influence on the other 
side,®® the origin of such relation being immate¬ 
rial,®^ although mere dependency does not necessa¬ 
rily beget a confidential relation,®* and care must be 
used not to confound natural love and affection pre¬ 
vailing between close relatives with confidential re¬ 
lations.®® In some instances, as between attorney 
and client, trustee and cestui, or guardian and ward, 
the relation is said to be confidential as matter of 
law, while in others, as between parent and child, 
the existence of such a relation is a question of fact 
to be determined from the evidence in the case.®® 
In the last analysis the confidential character of any 
particular relation would seem to resolve itself inta 
a question of fact dependent on the particular dr-- 
cumstances,®^ and in the notes below reference is 
made to cases wherein the drcumstances involved 
showed that particular relations were®* or were 


App.. 82 S.W.2<1 lOSl, 1082, quoting 

Jnxia. 

IS C.J. p 869 note 6. 

51. N.T.—Rice V. Grange, 80 NJE. 
46, 181 N.T, 149. 

Tex.—Taiver v. Godsey, ClvApp., 82 
S.W.2d 1031, 1082, quoting Coipun 
Jnzis. 

53. Pa.—Pittsburgh Stove, etc., Co. 

V. Pennsylvania Stove Co, 57 A 
77, 208 Pa. 87. 

13 CJ. p 369 note 8. 

S3. Cei^In re Cover's Estate, 204 
P. 583, 188 Cal 183. 

55. Ky.—Roberts v. Parsons, 242 S. 

W. 594, 196 Ky. 274. 

I)istl]iotio& stated 

There is a technical distinction be¬ 
tween a “fiducial relation" which Is 
more correctly applicable to legal re¬ 
lationships between parties, such as 
guardian and ward, administrator 
and heirs, and other similar relation¬ 
ships, and “confidential relation” 
<^ch Includes the legal relatlon- 
iddps, and also every other relation¬ 
ship wherein confidence is rightfully 
reposed and Is exercised.—^Roberts v. 
Bartons, 242 S-W. 694, 196 Ky. 274. 

56. Pa.—McCown v. Fraser, 192 A 
674, 227 Pa. 681 —In re Null's Es¬ 
tate, 168 A 187, 302 Pa. 64. 


se. Cal,—In re Cover's Estate, 204 
P. 683, 188 CaL 138. 

HI.—Warren v. Pfeil, 178 N.B. 894, 
846 Ill. 344—Nlland v. Kennedy, 
147 N.E, 117, 816 Ill. 263—Feeney 
V. Runyan, 147 N.E. 114, 816 HL 
246. 

N.C—Bollch V. Prudential Ina Co. of 
America, 178 S.B. 820, 206 N.C. 144 
—Abbitt V. Gregory, 160 S.B. 898, 
201 N.C 677, 

OW.—Harjo V. Collins, ,298 P. 179, 
146 OkL 181, 72 AL.R. 1084. 

Pa.—^McCown v. Fraser, 192 A 674, 
327 Pa. 661. 

Xental weakness, old age, ignor¬ 
ance, and the like is not assumed as 
necessary element of “confidential re¬ 
lation.”—In re NuU's Estate, 162 A 
137, 802 Pa. 64. 

87. Ill.—Feeney v. Runyan, 147 N.E. 
114, 816 HI. 246. 

Legal, social, domestio, or poxsonal 
“Fiduciary relation,” within rule 
.that person occupying fiduciary rela¬ 
tion toward another may not profit 
from dealings In property of sneh 
person, embraces every possible situ¬ 
ation, where confidence is reposed on 
the one side with the resulting -su¬ 
periority on the other, irrespective of 
the nature or origin of the relation- 
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ship, whether legal, social, domestic, 
or personal.—Cpmmerclal Merchants' 
Nat Bank & Trust Co. v. Kloth, 196 
N.E. 214, 360 lit 294. 

58. Pa.—In re Null’s Estate, 163 A 
187, 302 Pa. 64. 

59. Pa.—In re Null’s Estate, supra. 

eo. Pa—^McCown v. Fraser, 192 A 
674, 827 Pa 561. 

eOL Iowa—Felton v. Thompson, 227 
N.W. 629, 209 Iowa 29. 

83. Attorney sand ellentr 
S.D.—In re Daly’s Estate, 240 N.W.* 
842, 59 S.D. 408. 

Bank ofiloer anft depositor 
The relation of a bank officer to a 
depositor in his bank la at least 
seml-confidentlal in character. — 
Gierth v. Fidelity Trust Co., 115 A 
897, 98 N.J.Bq. 168. 18 AH-R. 976. 
Partners and old IMends 
Where plalntifl and defendant were 
not only partners but also old and 
afCectionate friends, their relation 
was confidential.—^Butler v, Prentiss, 
62 NJSL 662, 168 N.T. 49. modifying 
86 N.T.S. 801, 91 Hun 648. 

PhyiloiaiL and patient 
CaL—^laremba v. Woods, 61 F.2d 976, 
17 GaLAi>p.2d 869. . 
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not®3 confidential. When the relation is confiden¬ 
tial or fiduciary in character, the dominant confi¬ 
dant is obligated to exercise the utmost good faith, 
and to refrain from securing any undue advantage 
for himself;®® transactions between such parties 
are prima fade voidable on application of the ces- 
ttii 88 the burden rests on the fiduciary to show the 
fairness of any transaction with his cestui and the 
mental capacity of the latter,67 and equity will 
scrupulously examine any transaction between the 
parties and set it aside if there is any unfair ad¬ 
vantage in favor of the person in whom confidence 
was reposed.66 


§ 133. Physical and Mental Condition 

a. In general 

b. Intoxication 

c. Void or voidable character of con¬ 

tract 

jjlont—^Beebe v. James, 8 P.2d 808, 

91 Mont 408. 

Pzitit and paiWiknwar 
Md.—^Pstrmer v. O'Carroll, 160 A. 12, 

162 Md. 481. 
sa Blood relBtivM . 

A fiduciary relation does not nec¬ 
essarily arise out of the relation of 
parent and child, nor sister and 
brother, nor uncle and niece.—NUand 
V. Kennedy. 147 NJB. 117, 818 Ill 
263. 

Borrower and landar 
Iowa.— Felton v. Thompson, 227 N. 

W. 629, 209 Iowa 29. 

■wsariy woman and foimar boarder 
N.J.—Security Acceptance Corpora¬ 
tion V. DoneganI, 166 A. 209, 118. N. 

J.E<i. 281. 
rilSBda 

Friendship and affection of parties 
do not constitute “confidential rela¬ 
tion.’’—Meyer V. Zuber, 268 P. 864, 

92 CalApp. 767. 

Mont—Beebe v. James, 8 F.8d 
803. 91 Mont 403. 

OkL—RolUson v. Muir, 21 P.2d 1062, 

163 Okl 266. 

lavitad ooBfldenoa 

Where fiduciary relations exist, 
tact of invited confidence necessar¬ 
ily carries with it superlative degree 
of rrankness and square dealing.— 

Wnils V. Fowler, 186 So. 868, 102 

m 86. 

85. CaL—In re Cover's Estate, 204 
P. 683, 188 CaL 188. 

Dl.-'-Commerclal Merchants’ Nat 
Bank .& Trust Co. v. Kloth, 198 N. 

E. 214. 860 nL 294. 

Fa.-TrMcCown v. Fraser, 192 A. 674, 

827 Pa.'66t-T-In re Null’s Estate, 

168 A. 187, 802 Pa. 64. 


a. In General 

One who from any cause lacks the Intellectual and 
volitional power to comprehend the subject Involved and 
to protect his own Interests In respect thereof Is in¬ 
capable of giving the consent essential to a valid con¬ 
tract, although mere mental weakness or even insanity 
will not invalidate a contract If the contractor possessed 
sufficient Intellectual and volitional power to handle the 
particular matter involved. 

It is essential to the validity of a contract that 
the parties thereto possess not only the leg^I status 
affording capacity to contract, as explained in § 
27 supra, but also the mental competence affording 
capacity to consent.®® To make a valid contract 
each party must be of sufficient mental capacity to 
appreciate the effect of what he is doing and must 
also be able to exercise his will with reference 
thereto.7® 

There is no contract where one of the parties 
was, by reason of physical debility, age, mental ab¬ 
erration, or otherwise, incapable of understanding 
and appreciating the force and effect of the agree- 

fit of contract with one reposing such 
confidence In him unless contract Is 
just, fair, and reasonable or relation 
of confidence Is broken for particular 
transaction.—Roberts v. Cleveland, 
132 So. 814, 222 Ala. 256. 

Lack of Indapsndeoit advloe 
Persons In confidential relation, 
such as parent and child, cannot hold 
benefits conferred by others in such 
relationship unless such others had 
Independent advice.—^Burrows v. Bur¬ 
rows, 28 P.2d'1072, 136 Cal.App. 823. 
Beasonable suspidon suffloleni 
Contract of parties between whom 
fiduciary relation exists will be set 
aside, If reasonable suspicion exists 
that confidence was abused, although 
It would not be disturbed if no such 
relation existed.—^Lerk v. McCabe, 
182 N.E. 888, 849 IIL 848. 

69. Ark.-Wooten v. SulUvan, 283 
S.W. 868. 171 Ark. 1189. 

Cal.—In re Ginsberg’s Estate, 63 P. 

2d 397| 11 CaLApp.2d 210. 

Ga.—Joiner v. Southern Land Sales 
Corporation, 124 S.E. 518, 168 Gku 
762—Atlanta & W. P. B. Co. v. Mc¬ 
Cord, 189 S.E. 403, 64 Oa.App. 811. 
Va.—^Price’s Ex’r v. Barham, 187 S.a 
611, 147 Va. 478. 

Oapa«ity to ooicferaot or to make will 

(1) The mental capacity required 
in disposing of an estate by will and 
In disposing of it by contract Is the 
some.-Turner v. Robertson, TexClv. 
App., 224 S.W. 262. 

(2) Legal and mental capacity of 
party Is necessary element of simple 
contract as well as testamentary dis¬ 
position.—Stege V. Stege’s Trusteei, 
86 S.W.2d 324, 287 Ey. 197. 

TO. HL—Thatcher v. Kramer, 180 
N.B. 484. 847 UL 60L > 


S.D.—In re Daly’s Estate, 240 N.W. 
342, 59 S.D. 403. 

ea IlL—Addis v. Grange. 192 N.B. 

774. 368 HL 127. 96 A.L.R. 607. 
Pnbllo poUoy 

Transactions of parties between 
whom fiduciary relation exists are 
prima fade voidable on grounds of 
public policy.—^Lerk v. McCabe, 182 
N.E. 888. 349 Ill. 848. 

67. IIL—Commercial Merchants’Nat 
Bank & Trust Co. v. KLoth, 196 N. 
E. 214, 860 ni. 294. 

06. IIL—^Nlland v. Kennedy, 147 N. 
EL 117, 316 IIL 263—Hogg v. Hcfc- 
hardt 249 IlLApp. 846, reversed on 
other grounds 176 N.E. 882, 848 Ill. 
246. 

Okl.—Thomas v. Thoznas, 109 P. 825, 
118 P. 1058, 27 Okl. 784. 

Ky,—Phillips V. Phillips’ Bx’r, 68 S. 

W.2d 867, 248 Ky. 268. 

Me.—Stanley v. Shaw, 115 A. 263, 
120 Me. 488. 

Md.—Mead v. Gilbert, 186 A. 668, 170 
Md. 692—^Farmer v. O'CarroU, 160 
A. 12, 162 Md. 431. 

N.T.—Butler v. Prentiss, 52 N.E. 652, 
158 N.T. 49, modifying 86 N.T.S. 
801, 91 Hun 643—MacLeau v. Hart 
‘252 N.T.S. 877, 141 Mlsc. 222, re¬ 
versed on other grounds 256 N.T.S. 
999, 236 AppJ>lv. 762, reargument 
granted 266 N.T.S. 1023, 285 App. 
Div. 886, and vacate and set aside 
application denied 268 N.T.S. 704, 
288 App.Dlv. 1, findings amended 
262 N.T.S. 1012, 238 App.Dlv. 884. 
OkL—^Moore v. Moore, 29 P.2d 961— 
Clinton V. Miller, 186 P. 982, 77 
OkL 173. 

Benefits of oontraot denied fldnolazy 

When confidential relations exist 
dominant'party cannot secure bene- 
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ment he is alleged to have made,"^! as where he was 
unable to do so because insane,*^® mentally infirm,^* 
or because of incapacity resulting from lunacy, 
idiocy,'^® senile dementia or imbecility,'^® or any oth¬ 
er defect or disease of the mind, whatever the 
cause,or because suffering from a degree of in¬ 
toxication precluding rational thought, as explain¬ 
ed infra subdivision b of this section; but mere 
mental weakness falling short of incapacity to ap¬ 
preciate the business in hand will not invalidate 
a contract;*^® physical condition not adversely af¬ 


fecting mental competence is immaterial,^9 and nei¬ 
ther age, sickness, extreme distress, nor debility of 
body will affect the capacity to make a contract or a 
conveyance, if sufficient intelligence remains to un¬ 
derstand the transaction.®® 

Where a person possesses sufficient mental ca¬ 
pacity to understand the nature of the transaction 
and is left to exercise his own free will, his con¬ 
tract will not be invalidated because he was of a 
less degree of intelligence than his co-contractor, 


71. Ky.—Johnson v. Sands, 58 S.W. 
2d 929, 245 Ky. 529—Baker v. Mc¬ 
Donald. 215 S.W. 292, 186 Ky. 470. 
13 C.J. p 262 note 67. 

7a. Ark.—Hudson v. Union & Mer¬ 
cantile Trust Co., 280 S.W. 281, 148 
Ark. 249. 

Ga.—Whiteley v. Downs, 164 S.R 
818, 174 Go. 839—Brown v. Carmi¬ 
chael. 101 S.B. 124. 149 Ga. 548— 
Watkins v. Stulh & Vorhauer, 98 
S.B. 94. 23 aa.App. 181. 

Ind.—Wells v. Wells, 160 N.B. 361^ 
197 Ind. 236. 

88 C.J. p 726 note 34. 

73. Ind.—Brannon v. Hayes, 130 N. 

m 803, 190 Ind. 420. 

Incapacity to manage own affairs 
A person whose mental condition 
is weak, to the extent of being In¬ 
capable of managing his own affairs 
and understanding the nature and 
character of his acts, may obtain re¬ 
lief against the Improvident con¬ 
tracts Into which he may have been 
misled to his Injury.—Clarke v. 
Knight, 94 So. 665, 84 Fla. 468. 

Mental Inflnnity alone may afford 
sufficient basis for setting aside a 
contract, irrespective of fraud, where, 
as in the case at bar, it appears that 
at the time of making the contract 
there was incapacity of unders^d- 
ing and of acting with discretion In 
the ordinary affairs of life.-Brannon 
V. Hayes, 180 N.IL 803, 190 led. 420. 

T-t N.T.—Jackson v. Gumaer, 2 Cow. 
552. 

7S. m,—Burnham v. Kldwell, 113 
IlL 425. 

Tex.-r-Ramlre2 v. Ladliter, Clv.App., 
174 S.W. 706. 

TBL Ill.—Peabody v. Kendall, 82 N. 
E. 674, 145 HL 619—Argo v. Coffin, 
82 N.E. 679, 142 IlL 368. 34 Am.S.R. 
86 . 

12 aj. p 727 note 41. 

But a condition desoxlhed as senile 
Osmentla by a physiolaii, as of con¬ 
tracting party, Is not necessarily "in¬ 
sanity" in a legal sense, as regards 
validity of contract—^EUileb v. Mod¬ 
em Woodmen of America, Wyo., 64 
P.2d 606. 

77. WlS.—Brothers V. Kajitanna 


Bank, 54 N.W. 786, 84 Wls. 381. 36 
Am.S.R 932. 

32 C.J. p 727 note 42. 

78, Fla.—^Douglas v. Ogle, 86 So. 
243, 80 Fla. 42. 

Dl.—Page v. Keeves. 199 N.E. 181, 
362 Ill. 64. 

Iowa.—Penn Mut Idfe Ins. Co. v. 
Mulvaney, 265 N.W. 889, 221 Iowa 
926—First Nat Bank v. Sarvey, 
198 N.W. 496, 198 Iowa 1067. 

N.M.—Ravany v. Equitable Life As- 
sur. Soc. of U. S.. 194 P. 873. 26 
N.M. 614. 

Or.—Sutherland v. Richardson, 106 
P. 1017, 55 Or. 536. 

Ya.—Price’s Ex'r v. Barham, 137 S. 

E. 611, 147 Va. 478. 

82 C.J. p 728 note 50. 

Body and mind 

"Mere weakness of body or mind, 
or of both, do not constitute what 
the law regards as mental Incom¬ 
petency sufficient to render a con¬ 
tract voidable.”—Ealeb v. Modern 
Woodmen of America, Wyo., 64 P.2d 
606, 607. 

Inftnnity without Inoapaolty 
“Although a physical infirmity may 
exist In the body of. a person or a 
mere Infirmity of mind. If It does not 
amount to an incapacity to under¬ 
stand, at the time of the execution 
of a contract, the nature of the act 
done and the effect thereof, it does 
not render a person Incapable of exe¬ 
cuting a valid and binding contract" 
—In re Nightingale’s Estate, 189 S.E. 
890, 896, 182 S.a 527. 

Pexiodio mental abezntions | 

In absence of fraud, acts of per¬ 
son, even though enfeebled by dis¬ 
ease, irrational upon some subjects, 
or subject to periodical mental aber¬ 
rations or deficiencies, will be valid I 
and binding upon him if at time of I 
their transaction he possessed suffi¬ 
cient mentality to fully comprehend 
their nature and effect—Hayward v. 
Passaic Nat Bank ft Trust Co., 186 
A. 728, 120 N.J.Eq, 512. 

Vo degree of msatel weakness 

short of entire lack of understanding 
will vitiate contract in absence of 
fraud or Imposition.—Fleming v. 
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Consolidated Motor Sales Co., 240 P. 
376, 74 Mont 245. 

79. Md.—^Mead v. Gilbert, 185 A. 668, 
170 Md. 592. 

80b Ky.—Lynch v. Dunn’s Adm’r, 
270 S.W. 468, 208 Ky. 16. 

13 C.J. p 262 note 66. 

Alihongh having suffered two 
“strokes", one capable of transacting 
business, and of understanding sub¬ 
ject matter and nature of contract 
has sufficient mental capacity to exe¬ 
cute such contract.—Collins v. Isaacs. 
21 S.W.2d 484, 231 Ky. 377. 

Disease 

Mental weakness due to disease 
does not deprive one of capacity to 
dispose of his property by contract 
until it has progressed to extent that 
power of Intelligent action has been 
destroyed.—Wilson v. Findley, Iowa, 
275 N.W. 47. 

Severity of condition as controUlng 
Physical distress, debility, or pain 
are not sufficient to support in them¬ 
selves an inference of mental in¬ 
capacity unless they are so 'severe 
as to Justify reasonable conclusion 
that mind of person was impaired so 
as' to render him unable to compre¬ 
hend nature of his act and its natural 
consequences and to act with Judg¬ 
ment and xmderstandlng in respect to 
it—Mead v. Gilbert, 186 A. 668, 170 
Md. 592. 

81. Mo.—^Powers v. Kansas Cttty 
Public Service Co., 66 S.W.2d 840, 
334 Mo. 432. 

Okl.—Barnett v. Gross, 216 P. 168, 
91 Okl. 162. 

Tex.—^Decker v. Koenig, CivJlpp., 37 
S.W.2d 378, error dismissed. 

Ubednoated and iiLsxpeileiiced 
A person unable to read and lack¬ 
ing In business experience and train¬ 
ing will not be released from the 
performance of the terms of a con¬ 
tract, because such person possesses 
a less degree of intelligence than the 
other party to the contract, if the 
person is sufficiently intelligent to 
understand the nature of the trans¬ 
action and is left to act upon his 
own free wllL—Barnett v. Gross, 216 
P. 158, 91 OkL 162. 
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because he was fearful®^ or worried;®* because be 
was eccentric®^ or entertained peculiar beliefs;®* 
or because he was aged®® or both aged and mentally 
weak,®"^ or insane;®,® or because the court does not 
in all respects approve the contract made.®* Where, 
however, mental weakness is accompanied by other 
inequitable incidents, it may afford ground for in- 
yalidation of the contract,*® as where, in addition 
to mental weakness, it further appears that there 
was inadequacy of consideration,® ^ or a confidential 
relationship,*® or fraud.*® 

In the case of one suffering from a monomania 


or delusion, his contract will be invalid if so con¬ 
nected with his delusion as to render him incapa¬ 
ble of rational action in respect thereof,*^ but not 
otherwise.** 

The capacity cf a drug addict to contract depends 
on whether at the time he had sufficient understand¬ 
ing to know the consequences of his act.*® 

Statutory provisions. Under statutes expressly 
or impliedly so providing, a person wholly without 
understanding lacks power to contract,*^ and to in¬ 
validate the contract it is essential to show that the 
person was in fact wholly without understanding,*® 


Mont—Pederson v. Thoeny, 296 
P. 250, 88 Mont. 569. 

Alsanee of duress 

Pear la not ground for avoiding 
contract unless It amounts to duress, 
menace, or undue Influence.—Peder¬ 
son V. Thoeny, supra. 

88, Arlz.—Carrillo v. Murray & 
Layne Co.. 216 P. 689, 26 Arlz. 203. 
Xlnaaolal difficulties 
Ordinarily worry over an Impend¬ 
ing attachment and financial em- 
Itarassment Is not sufficient to pro¬ 
duce such a degree of mental In- 
competency as to deprive one of the 
power to make a contract.—Carrillo 
V. Murray & Layne Co., supra. 

111.—Eubanks v. Eubanks, 195 N. 
E 521, 360 111. 101. 

95, Tez.—Burchlll v. Hermsmeyer, 
Clv.App., 230 S.W. 809, dismissed 
for want of jurisdiction. 
avUential rather than ' delusloiuil 
basis 

One Is not shown to be without 
mental capacity to contract by the 
mere fact that he believes In spir¬ 
itualism, particularly where such 
belief is founded upon evidence such 
as readings and demonstrations, as 
distinguished from delusions not 
founded upon any evidence.—^Bur- 
cblU V. Hermsmeyer, supra. 

». HI.—Beard v. Baxter, 268 IlL 
App. 840, 

82 aj. p 728 note 62. 

Old age raises no presumptlou of 
niMital incapacity, and, without evi¬ 
dence showing some unfkir advant¬ 
age has been taken through fraud, 
duress, or the like, a bad bargain 
made by aged person is not subject 
to avoidance.—American Historical 
Soc. V. Parr, 177 A.-761, 818 Pa. 107. 

87. Iowa.—Cocke v. Montgomery, 89 
N.W. 886, 76 Iowa 269. 

32 C.J, p 729 note 53. 

88, S.C.—Cathcart v. Matthews, 89 
S.E 1021, 106 S.C. 829. 

laoomplete Insanity. 

Insanity does not render one In¬ 
competent to execute and deliver a 
valid contract or other Instrument, 
unless so complete as to dominate 
17 G.J.S.— 


his every act, or unless particular 
transaction Is dominated by Insane 
delusions.—Alkens v. Eoberts, 164 N. 
T.S. 602. 

89. Okl.—Barnett v. Gross, 216 P. 
168, 91 Okl. 162. 

90. Pla.—Sheppard v. Cherry, 169 
So. 661, 118 Fla. 478. 

m. —^Hlnkley v. .Wynkoop, 187 N.E. 

154,' 305 HI. 115.. 

XTeoessity of utmost good faith 
Where one’s insanity does not ren¬ 
der him wholly Incompetent, one 
dealing with him must do so in the 
utmost good faith, or a presumption 
of fraud or undue influence will be 
Indulged in, rendering the transac¬ 
tion void.—Alkens v. Roberts, 164 N. 
T.S. 602. 

91. Fla.—^Douglas ’ v. Ogle, 86 So. 
243, 80 Fla 42. 

Ill.—Feldott V. Featherstone, 126 N. 

E. 361, 290 IlL 486. 
bference of vnfali advantage 
Inadequacy of consideration, cou¬ 
pled' with such a degree of mental 
weakness as would Justify the infer¬ 
ence that advantage had been taken 
of that weakness, will furnish suf¬ 
ficient ground for equitable interfer¬ 
ence.—Douglas Y. Ogle, 86 So. 248, 80 
Fla. 42. 

9S. Iowa,—IJtterback v. Hollings¬ 
worth, 225 N.W. 419, 208 Iowa 300. 

93. U.S.—Whitchurch v. Crawford, 

C. C.A.Okl., 92 F.2d 249, affirming, 

D. C., Whitchurch v. Burge, 17 F. 
Supp. 234. 

IlL—Page V. Keeves, 199 N.B. 181, 
862 HL 64. 

N.T.—First National Bank v. Wright. 
202 N.Y.S. 774, 207 App.DIv. 621, 
affirmed 148 N.E. 704, 240 N.T. 559. 
S.C.—Wilson v. Wilson, 112 S.B. 880, 
117 S.C.' 454. 

13 C.J. p 888 note 36. 

Fxesenoe of fbaud as oontzoUJng 
(1) Low degree of mental capacity, 
accompanied with fraud, will au- 
,thor]ze cancellation of instrument, 
when such instrument would be up¬ 
held In absence of ^ud or undue In¬ 
fluence.—Collins V. Isaacs, 21 S.W. 
2d 484, 231 Ey. 377. 
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(2) Mental weakness alone may 
not be sufficient to render a contract 
a voidable one. but when such condi¬ 
tion has been established, together 
with such facts or unfairness In the 
contract as would tend to prove that 
fraud had been practiced or consum¬ 
mated, the circumstances Justify -a 
decree declaring the contract Ineffec¬ 
tual.—Seeman v. Hilderbrand, Ark., 
113 S.W.2d 724. 

94L HL—Weller v. Copeland, 120 N. 

E. 678, 286 HL 150. 

Mo.—Sampson v. Pierce, App., 88 S. 
W.2d 1039. 

XAOk of rational voUtLon 
Contract executed by one of un¬ 
sound mind will be set aside, where 
Its execution was so connected with 
one of his delusions as to prevent his 
exercising a rational violation with 
reference thereto.—Alkens v. Eob¬ 
erts, 164 N.T.B. 602. 

9& m.—^Eubanks v. Eubanks, 196 
N.E. 521, 360 HL 101. 

Insasilty on one subject 
A man may be Insane on one sub¬ 
ject, but capable of transacting busi¬ 
ness in all others, the question in 
any case being not merely whether 
he was insane at the time of the 
questioned transaction, but whether 
he was so insane as to be lncaj)able 
of doing the particular act with rea¬ 
son and understanding.—Cathcart v. 
Matthews, 89 S.E. 1021, 106 S.C. 829. 

9a Neb.—Shotwell v. First Nat 
Bank, 266 N.W. 608, 127 Neb. 676. 
Former alcohollo 

'Whether alcohol addict who had 
recently given up alcohol and had be¬ 
come chronic narcotic addict was in¬ 
capable of making valid contract de¬ 
pended upon whether, at time of exe¬ 
cuting contract his understanding 
was so deficient that he had no 
knowledge of consequences of his 
act—Shotwell v. First Nat TKnitf , 
supra. 

97. Okl,—^McEone v. McConkey, 186 
P. 620, 77-OkL 8—Norris v. Dagley, 
166 P. 718. 64 OkL 171. 

96. Okl.—^Monarch Loan Co. v. Shel- 
lenherger, 16 P.2d 58. 169 OkL 247. 
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although under such statutes a contract may be 
avoided on proof of entire lack of understanding of 
the transaction involved without also showing com¬ 
plete lack of understanding of all subjects.®® The 
term “understanding/^ as employed in such statutes, 
involves more than “consciousness” and suggests 
the concept of a mind with the faculty of appl 3 'ing 
its powers of reason to the elements it compre¬ 
hends, to the end that a judgment or conclusion may 
be formed,^ 

Under a statute dealing with the contracts of in¬ 
competents and defining persons of unsound mind as 
“idiots, lunatics, and imbeciles,” and further using 
the phrase “unsound mind, but not entirely without 
understanding,” the word “lunatic” is used in its 
broad and generic sense,® and provisions of such 
statute relating to rescission generally have been 
held inapplicable to persons of unsound mind, whose 
rights are governed by other and more specific pro¬ 
visions of the statute.® 

Statutes providing that “incompetent,” “mental¬ 
ly incompetent,” and “incapable” persons are those 
unable to manage their property without assistance 
do not change the usual test of contractual capacity 
consisting in the possession of unimpaired power to 
comprehend the nature and consequences of a con¬ 
tract and to act with discretion with relation there¬ 
to.* 

Test of capacity and degree of incompetence. 
The test of mental capacity to contract is whether 
the person possesses sufficient mind to understand, 
in a reasonable manner, the nature and effect of the 
act in which he is engaged.® It is not necessary to 
show that a person was incompetent to transact | 


any kind of business, but to invalidate his contract 
it is sufficient to show that he was mentally incom¬ 
petent to deal with the particular contract in is¬ 
sue,® and, a person may avoid -a contract entered 
into by him when laboring under monomania or an 
insane delusion, although in other respects sane, 
provided the delusion is so connected with the sub¬ 
ject matter of the contract as to render him incapa¬ 
ble of understanding its nature and probable con¬ 
sequences."^ Indeed, it has been held that, if one 
who understood, in the ordinary sense of the word, 
the nature and effect of a contract, yet if he was 
impelled by an insane delusion to enter into it, when 
but for the delusion he would not have done so, the 
contract may be avoided.® On the other hand, to 
avoid a contract it is insufficient to show merely 
that the party was of unsound mind or insane when 
it w'as made, but it must also be shown that this 
unsoundness or insanity was of such a character 
that he had no reasonable perception or understand¬ 
ing of the nature and terms of the contract.® The 
extent or degree of intellect generally is not m is¬ 
sue, but merely the mental capacity to know the na¬ 
ture and terms of the contract^® 

While the mental incapacity which will render one 
incapable of contracting need not be so great as en¬ 
tirely to dethrone the reason,and imbecility or 
weakness of mind to a degree destroying one’s ca¬ 
pacity to understand and protect his own interests 
will avoid his contract,^® there must, to invalidate 
the contract, be at the tinie thereof such impair¬ 
ment of reasoning powers as to make the person 
incapable of acting rationally in the transaction in- 
volved,!® such mental unsoundness as occasions an 
inability to comprehend the subject of the contract 


99. Cal—Marfeus v. Lester, 211 P. 

240. B» CalApp. 564. 

Mont.—Plemlng v. Consolidated Mo¬ 
tor Sales Co., 240 P. 376, 74 Mont 
245. 

S.D.—Fischer v. Gorman, 274 N.W- 

866 . 

1. S.D.—Fischer v. Gorman, 274 N. 
W. 866. 

a. OkL—Oklahoma Natural Gas Cor¬ 
poration V. Lay, 61 P.2d 680, 176 
OkL 75. 

3. Okl.—Oklahoma Natural Gas Cor¬ 
poration V. Lay, supra. 

4, titah.—O'Reilly v. McLean, 87 P. 
'2d 770. 84 Utah 661 

& U.S.—Beale v. Gibaud, D.aN.T, 
16 F.Supp. 1020. 

Ala.—Weaver v. Carothend, 163 So. 
201. 228 Ala. X67. 

Cal—Pomeroy v. Collins, 248 P. 667, 
198 Cal 46. I 


Colo.—Ellis V. Colorado Nat Bank of 
Denver, 10 P.2d 836, 90 Colo. 489. 
Ga.—^Ison v. Geiger, 177 S.B. 696, 179 
Ga. 798—Taylor V. Warren, 166 S. 
E. 226. 175 Ga. 800. 

Utah.—Burgess v. Colby, 71 P.2d 186. 
82 Q.J, p 727 note 86. 

She iimnXxy, in all cases where in¬ 
capacity to contract from defect of 
mind, is alleged, is not whether a 
person's mind is impaired, nor wheth¬ 
er he is aJQdicted by any form of in¬ 
sanity, hut whether the powers of 
his mind have been so far affected 
by his disease as to render him in¬ 
capable of transacting business like 
that In question.—Upton V. Conway 
Lumber Co., 128 A. 802, 81 N.E. 489. 
B. Cal.—Carr v. Sacramento Clay 
Products Co.. 170 P. 446, 85 Cal 
App. 489. 

82 CJ. p 727 note 38. 

7. lU.—Weller v. Copeland, 120 N. 
B. 678, 286 III. 160. 

82 CL p 729 note 57. I 

4S2 


8. Tex—New York L. Ina Co. v. 
Hagler, Civ.App., 169 S.W. 1064, 

9. Ala.—Weaver v. Carothers, 168 
So. 201, 228 Ala. 167. 

82 CJ. p 727 note 87. . 

In s Mis delaslons nnoonnaoted with 
oontzaot 

Person cannot avoid contract by 
merely showing insane delusions not 
affecting subject matter of transac¬ 
tion or mental weaJcness In other re- 
specta—^Weaver v. Carothers, supra. 

10. N.D.—Westerland v. First Nat 
Bank, 164 N.W. 828, 88 N.D. 24, 7 
A.L.R. 562. 

11. S.C—Baynard v. Ulmer, 160 S. 
E. 610, 168 S.C 100. 

lA Neb.—Coe v. Nebrarim Bldg. & 
Inv. Co., 198 N.W. 708, 110 Neb. 
822. 

13L Del—Warwick v. Addicks, 167 
A. 206, 6 W.W.Harr. 43. 
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and its nature and probable consequences,or as 
renders the individual incapable of understanding 
and acting with discretion in the business at hand 
and it has been held that to invalidate his contract 
there must be an entire loss of a person’s under¬ 
standing as respects such transaction.^® 

In the final analysis, contractual capacity is a 
question of fact to be resolved in the light of the 
surrounding circumstances.^^ 

Deaf, dumb, and blind persons, A person is not 
rendered incapable of entering into a binding con¬ 
tract merely because he is deaf and dumb, even 
though he has been so from his birth, if it is shown 
that he actually has sufi&cient mental capacity 
but prima fade such a person is incompetenL^® 
A deaf, dumb, and blind person has been said to be 
incompetent,2® although blindness alone does not 
constitute incompetency.^i 

Time of mental incapacity. The mental inca- 
padty that affects the validity of a contract must be 
of the time in which the transaction occurs,22 re¬ 
gardless of previous^® or subsequent®^ insanity. 
Hence, a contract is binding if it is entered into in 
a ludd interval,®® although this rule may be inap¬ 
plicable in the ease of one formally adjudicated to 
be insane, as shown in'the C.J.S. title Insane Per¬ 
sons § 110, also 32 C.J. p 728 note 48. On the oth¬ 
er hand, a contract entered mto by one who is 


temporarily insane may be avoided.®® 
b. IntozicatioiL 

A contract made by a person when intoxicated Is 
invalid where the intoxication renders him incompetent 
to appreciate the nature and extent of the contract or is 
accompanied by fraud of the other contracting party, al¬ 
though the mere fact that one Is under the Influence of 
liquor does not of itself avoid hIs contract. 

Although the rule formerly was that intoxication 
was no excuse and created no privilege or plea 
in avoidance of a contract,it is now settled that 
intoxication which is so deep and excessive as to 
deprive one of his understanding is a good defense 
to a contract made while in that condition,®* even 
though the intoxication was voluntary,®® since one 
in such a condition lacks the mental capacity requi¬ 
site to contract,®® and to take advantage of his con¬ 
dition constitutes constructive fraud,®! jf intoxi¬ 
cation alone is relied on as a defense, it must be 
to such a d^ee that the party who wishes to avoid 
his contract on this ground must have been deprived 
of his reason and understanding, to such an extent 
that he is incapable of comprehending the nature 
and consequences of his act.®® Where intoxication 
is superinduced by the other party, with fraudulent 
intent, a less degree of incapacity may suffice to 
avoid the. contract.®® However, in the absence of 
fraud it has been held that a contract may not be 
invalidated by the mere intoxication of one of the 
parties,®^ or mere excitement from the use of liq- 


14. Minn.—Rogers v. Central Land 
ft Investment Co., 188 N.W, 961, 
149 Minn. 847. 

OkL—Charley v. Norvell, 221 P. 2B6, 
97 OkL 114. 

S.C.—Baynard v, Clmer, 150 S.E. 610, 
153 S.a 100. 

T«.—Gray v. Allen, Clv.App., 243 
S.W. 684. 

IB. U.S.—Howells State Bank v. No¬ 
votny. C.C.A.Neh., 69 r.2d 82. 

18u Oa.—Holland v. Hill, 111 S.B. 
71, 28 Ga-App. 387—Bond v. First 
Nat Bank, 92 S.E. 285, 19 GaApp. 
817. 

17. Ark.—Hawkins v. Randolph, 231 
S.W. 556. 149 Ark. 124. 

18. Mich.—Alexler v. Matske, 116 N, 
W. 251, 151 Mich. 36, 128 Am.S.R. 
255, 14 Aan.Cas. 62. 

32 GJ. p 729 note 59. 

19. Conn.—Brown v. Brown^ 8 Conn.' 
299, 8 Ain.D. 187. 

Mo.—Collins V. Trotter, 81 Mo. 275. 
aOk Conn.—^Brown v. Brown, 8 Conn. 
299, 8 A 2 n.D. 187. 

XL Ga.—Griffin v. Collins, 49 S.H. 
827, 122 Ga. 102. 

xa Ky.-^efferson Standard Life 
Ins. Co. V. Cheek's Adm’r, 80 S.W. 
2d 518, 258 Ky. 621. 

'32 CJ. p 728 note 44. ‘ 


93. Wash.—Jorgenson v. Winter, 
125 P. 957. 69 Wash. 578. 

94. Pa.—Sunderland's Est, 14 Pa. 
Dlst 257, 29 Pa.Co. 267. 

R.I.—Atwood V. Lester, 40 A. 866, 
20 RL 660. 

95. Me,—Richardson v. Travelers' 
Ins. Co., 82 A. 1005, 109 Me. 117— 
Staples y. Wellington, 68 Me. 453. 

32 GJ. p 728 note 47. 

28. Ind.-^enners v. Howard, 6 
Blackf. 240. 

Mass.—Peaslee v. Rohblns, 8 Mete. 
164. 

Mich.—Curtis v. Brownell, 8 N.W. 
986, 42 Mich. 166. 

97. Iowa.—Snlttjer v. Pateml, 165 
N.W. 176, 181 Iowa 961. 

19 C.J. p 818 note 69. 

98. Wls.—Snlttjer v. Pateml, 166 
N.W. 175, 181 Iowa 961. 

Wls.—Harlow v, Kingston, 178 N.W. 

808, 169 Wls. 621, 6 A.L.R 327. 

19 C.J. p 813 note 80. 

AnOloahUlty of statute governing 
mental derangement 
The statute providing that a tem¬ 
porary derangement of intellect cre¬ 
ates an incapacity to contract ap¬ 
plies to a person who is so thorough¬ 
ly Intoxicated that he has lost his 
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reason.—^Emerson’v, Shirley, 175 So. 
909, 188 La. 196. 

99. Cal.—Guldlci v. Guldici, 41 P. 

2d 932, 2 CaL2d 497. 

Ky.—Glenn v. Martin, 200-S.W. 466, 
179 Ky. 296. 

19 C.J. p 813 note 61. 

80l Wash.—^Ex parte Bums, 77 P.2d 
1025. 

19 GJ. p 813 note 62. 

31. Cal.—Deasy v. Taylor, 178 P. 
538, 89 CaLjapp. 236. 

32. Neb.—Taylor v. Koenigsteln, 260 
N.W. 644, 128 Neb. 809. 

N.D.—Hauge v. Bye, 201 N.W. 169, 
61 N.D. 848, 88 A.L.R 613—Ren- 
feldt V. Brush-McWilllams Co., 176 
N.W. 838, 46 N.D. 224. 

Wash.—Ex parte Bums, 77 P.2d 1025. 
19 C.J. p 818 note 66, p* 814 note 67. 
nme of Intoxication 
Dmnkenness that affects validity 
or contract must exist at time of ex¬ 
ecution of contract.—Taylor of Koe- 
nlgsteln, 260 N.W. 644, 128 Neh. 809. 

33. Iowa.—Snlttjer v. Pateml, 166 
N.W. 176, 181 Iowa 961. 

Va,—Taliaferro v. Emery, 98 S.B. 627, 
124 Va. 674.. 

19 C.J. p 814 note 6$. 

3ft N.J.—In re Freeman's WHl, 127 
A. 802, 87 NJ.M1BQ. 642. 
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uor,3B even to the extent that the party did not 
clearly understand the business,36 could not give 
proper attention to the contract,37 could not give the 
attention which a reasonably prudent man would 
have given,38 did not “full/’ reali2e what he was 
doing.33 

c. Void or Voidable Character of Contract 

Under the general, although not universal, rule, eon* 
tracts of mental Incomprtents are voidable but not ab¬ 
solutely void. In some Jurisdictions the void or voidable 
character depends on the degree of the mental In¬ 
capacity. 

There is some conflict of authority regarding the 
eifect of an insane person’s contract^® While some 
confusion has arisen by reason of the misuse of the 
terms “void” and “voidable,”^! and some cases have 
asserted that the contract of an insane person, who 


has not been so judicially adjudicated, is absolutely 
void,4 3 and not merely voidable,^3 the general rule, 
supported by the weight of authority, is that a con¬ 
tract of an insane or otherwise mentally incompe¬ 
tent person, who has not been so judicially adjudi¬ 
cated, is not absolutely void,^^ but voidable.^B 

In some jurisdictions, in determining whether 
such a contract is void gr merely voidable, it is 
proper to consider the extent of the mental inca¬ 
pacity ;46 and then it is held that if there exists an 
entire want of understanding, the contract is 
void;^7 |)ut if the subject is not entirely without 
understanding, but merely feeble-minded or the like, 
the contract is not void but merely voidable.^® 

Contracts of intoxicated persons. As to whether 
a contract entered into by a person so intoxicated 


N.T.—McKeon v. Van Slyck, IID N, 
B. 851, 223 N.T. 392, reversing 165 
N.Y.S. 1122, 171 App.Div. 913, 
Wash.—Ex parte Bums, 77 P.2d 1026. 
19 C,J. p 814 note 69. 

35. Mo.—Cavender v. Waddingham, 
6 MoApp. 457. 

3& Ind.—Henry v. Ritenour, 31 Ind. 
136, 137. 

19 C.J. p 814 note 71. 

37. Wash.—Ex parte Bums. 77 P.2d 
1025. 

19 C.J. p 814 note 72. 

sa Ala.—Wright V. Waller, 29 So. 

57. 127 AIsl 667, 64 L,R.A. 440. 
39. Ind.—^Nance v. Kemper. 73 NJEL 
937, 36 Ind.App. 605. 

Iowa.—Sievertsen v. Paxton-Eckman 
Chemical Co., 133 N.W. 744, 160 
Iowa 662. 

19 C.J. P 814 note 74. 

4a N.H.—Burke v. Allen, 29 N.H. 
106. 61 Am.D. 642. 

Wls.—^French Lumbering Co. v. 
Theriault, 83 N.W. 927, 107 Wis. 
627, 81 Am.S.R. 866, 61 L.RJL 910. 

41. Mass.—Brewster v, Weston, 126 
N.B. 271, 236 Mass, 14—Allis v. 
Billings, 6 Mete. 415, 89 Am.D. 744. 

32 C.J. p 729 note 66. 

42. Ala.—^Metropolitan Life Ins. Co. 
V. Bramlett, 140 Bo. 762, 224 Ala. 
473. 

32 C.J. p 730 note 66. 

OavUonaxy applioatlon of mle 
Rule that contracts of insane per¬ 
sons are void should be applied with 
caution, in view of presumption of 
sanity.-American Bank & Trust Co. 
V. Benton, 161 So. 803, 280 Ala. 563. 

43. U.S.—Parker v. Marco, C.C.S.C,, 
76 P. 610. 

4A. U.S.—Safe Deposit & Trust Co. 
of Baltimore v. Tait, D.C.Md., 54 
P.2d 383—^Kevan v. John Hancock 
Mut. Life Ins. Co.,. D.C.Mo., 3 p. 
Supp. 288. 


Conn.—^Doris v. McFarland, 166 A. 
62, 113 Conn. 694. 

Del.—Industrial Trust Co. v. Miller, 
170 A 923, 6 W.W.Harr. 554. 

Ga.—Whlteley v. Downs, 164 S.B. 318, 
174 Ga. 889—Fields v. Union Cen¬ 
tral Life Ina Co., 152 S.E. 237, 
170 Ga. 239—Watkins v. Stulb & 
Vorhauer, 98 S.E. 94, 23 GeuApp. 
181. 

m.—Chilvers v. Huenemoerder, 260 
IlLApp. 499—Burke’s Estate v. Sul¬ 
livan, 247 ULApp.’ 238. 

Iowa—Dean v. Estate of Atwood, 212 
N.W. 271—Reeves v. Hunter, 171 
N.W. 667, 186 Iowa 968. 

Ky.—Cawhy v. Kurta, 272 S.W. 746, 
209 Ky. 276—Caaebler v. Casebler, 
236 S.W. 966, 193 Ky. 490. 

Mo.—^Brann v. Missouri State Life 
Ina Co., 226 S.W. 48. 

Mont—Fleming v. Consolidated Mo¬ 
tor Sales Co., 240 P. 376, 74 Mont. 
246. 

N.T,—In re Warren, 202 N.T.S. 686, 
207 App.Dlv. 798—Skinner v. 
Schwab, 177 N.T.S. 143, 188 App. 
Dlv, 437, dismissal of appeal de¬ 
nied 127 N.B. 921, 223 N.T. 660 
and 127 N.B. 822, 228 N.T. 607. 
Tex.—^Neal v. Holt, Civ.App., 69 S.W. 
2d 603, error refused—Carter v. 
Green, Civ.App., 64 S.W.2d 1069, 
error 'refused—Westbrook v. 
Adama CIvApp., 17 S.W.2d 116, 
affirmed Adams v. Bankers Life 
Co., Coni.ApPn 36 S.W.2d 182. 

32 C.J. p 730 note 68. 

Bxeonted contract by person of un¬ 
sound mind, not adjudged Insane nor 
placed under guardianship, is voida¬ 
ble, not void.—Ash v. Wulf, 273 P. 
432, 127 Kan. 301. 

45. Ark.—^Pield v. Koonca 12 S.W. 
2d 772, 178 Ark. 862, 68 A.L.R, 
1303. 

Ga.—Morris v, Mobley, 166 S.B. 8,171 
Ga. 224—Haddock v. Callahan Gro¬ 
cery Co., 136 S.E. 747, 163 Ga 204 
—McClure Realty & Investment Co. 
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V. Eubanks, 108 S.E. 204, 161 Ga 
763. 

Ind.—^Haskell & Barker Car Co. v. 
Logermann, 123 N.E. 818, 71 Ind. 
App. 69. 

Ky.—Cummins' Adm’r v. Walker's 
Committee, 66 S.W.2d 48. 262 Ky. 6. 
Md.—^Atkinson v. McCulloh, 132 A. 
148, 149 Md. 662. 

Mich.—Cochran Timber Co. v. Plsher, 
167 N.W. 282. 190 Mich. 478. 

Minn.—Czyrson v. Roseau County 
Nat Bank, 216 N.W. 224, 172 Minn. 
420. 

N.C.—Wadford v. Gillette, 137 S.E. 
814, 193 N.C. 4^3. 

Tena—Pritchett v. Thomas Plater & 
Co., 282 S.W. 961,'144 Tenn. 406. 
Tex.—Houston Land & Trust Co. v. 
Sheldon, Civ.App., 69 S.W.2d 796, 
error dismissed. 

32 C.J. p 730 note 69. 

Palmass of contract no defense 
Contract by one not merely intel¬ 
lectually weak, but unable to realize 
true purport of matter In hand, Is 
voidable for mental incapacity, al¬ 
though other party acts fairly and 
without knowledge of such want of 
faculty or any circumstances putting 
him on inquiry.—Sutcliffe v. Heatley, 
122 N.E. 317, 232 Mass. 231. 

Validity prior to disaffirmance 
If one of parties was mentally. In¬ 
competent. exchange contract was 
only voidable, not void, being valid 
until disaffirmed.—^In re Genalcke's 
Estate, Iowa, 237 N.W. 333. 

48. Mont.—Glemlng v. Consolidated 
Motor Sales Co., 240 P. 376, 74 
Mont. 245. 

32 C.J. p 731 note 70. 

47. Okl.—^Dozier v. Schuermann, 62 
P.2d 1063, 175 Okl. 298. 

32 C.J. p 731 note 71. 

4& OkL—Edwards v. Miller, 228 P. 

1106, 102 OkL 139. 

82 C.J. p 731 note 72. 



C0NTBACT8 


17 C.J.S. 

as to be incapable of understanding its nature is 
void or voidable, the authorities differ. The weight 
of the modem authorities regard such contracts as 
voidable, although in some jurisdictions they are 
held to be void.^® 


§ 135 

Ratification or estoppel. The view has been ex¬ 
pressed that a contract void when made because of 
the mental incompetence of the contractor may nev¬ 
ertheless be validated by the doctrine of estoppel, 
and where the contract is regarded as merely void¬ 
able it is subject to ratification.®^ 


B. MISTAXE 


§ 134. Definition and Nature 

Mistake may arise from ignorance of some matter 
Influencing action. A mistake of fact consists in Igno¬ 
rance of the existence or nonexistence of a fact material 
to the contract. 

Mistake is occasioned by ignorance or miscon¬ 
ception of some matter, under the influence of 
which an act is done; it arises where one of the 
parties does not mean the same thing as the other, 
or where one or both, while meaning the same 
thing, form untrue conclusions as to the subject 
matter of the agreement.®® A mistake of fact 
takes place when some material fact which really 
.exists is unknown, or when some essential fact 


which is supposed to exist really does not exist.®^ 
Momentary forgetfulness of a known fact is not 
relievable as a mistake.®® 

§ 135. Effect in General 

Excusable mistake respecting a fact material to the 
contract precludes existence of the content essential to 
agreement and affords ground for avoiding the contract, 
although ignorance resulting from negligence, or delib¬ 
erately assumed In connection with a speculative agree¬ 
ment, does not warrant relief from contractual obliga¬ 
tions. 

Mistake vitiates a contract,®® and affords ground 
for avoiding it,®^ as by rescission in equity, consid- 


<49. Cal.—Deasy v. Taylor, 178 P. 

638, 39 CalJ^p. 236. 

19 CJ. P 814 note 76. 

oa N.C.—Cameron-Barkley Co. v. 
Thornton Light, etc., Co., 60 S.E, 
696, 188 N.a 866, 107 Am.S.R. 582. 
19 C.J. p 816 note 79. 

6L Cal.—Dool V. First Nat. Bank, 
290 P. 16, 209 Cal. 717. ‘ 

68. ni.-r-Worthey v. Cleveland, C., C. 
& St. L. By. Co.. 251 Ill.App. 685. 
See Rosenfeld v. Bhrhart 202 HI. 
App. 617. 

Batificatlon during luold Interval 
It was not error to charge that 
contract of one insane, hut who had 
never been legally adjudged so, ceas¬ 
ed to be voidable and became valid 
when ratified during lucid Interval.— 
Joiner v. Southern Land Sales Cor¬ 
poration, 124 S.R 618, 158 Ga. 762. 

63. N.C.—Freeman v. Croom, 90 S.B. 
621, 172. N.C. 624, 627. 

13 CXJ. p 869 note 17. 

64. Utah.—Board of Education v. 
Board of Education, 89 P.2d 340, 
341, 86 Utah 276, citing Corpus 
Juils. 

13 CJ. p 369 note 18. 

Another defliiltioa 

"An unconscious Ignorance or for- 
Setfulness of the existence or non¬ 
existence of a fact, past or present, 
material to the contract"—Pomeroy 
Ecu Jur. S 839, quoted In Houston 
& T. C. R. Co, V. McCarty, 60 S.W. 
429. 431. 94 Tex. 298, 63 L.R.A. 607, 
86 Ain.S.R. 854, and Markum v. Mark- 
lun. TexClv.App., 2l0 S.W. 886, 839, 
dismissed for want of Jurisdiction. 


The American Hurtitnte of Xaw 

defines mistake as "a state of mind 
that is not in accord with the facts.” 
—Restatement Contracts | 500. 
Boles under the dvll law 
La.—Schmlta v. Peterson, 86 So. 916, 
113 La. 184. 

13 C.J. p 808 note 15 [a], [b]. 

65. S.C.—Pickett V. New York Fidel¬ 
ity, etc., Co., 38 S.E. 160, 629, 60 
S.C. 477. 

6& U.S.—John T. Stanley Co. v. Lar 
gomarsino, D.aN.T., 63 F.2d 112. 
Ark,—City Nat Bank of Ft Smith 

V. Citizens’ Bank of Pettigrew, 290 
S.W. 48, 172 Ark. 624. 

Ky.—Allen v. BtaJley, 119 S.W, 76B. 
La.—Kardis v. Barrere, 136 So. 136, 
17 LaApp. 438, 

Tex.—Swlndall v. Van School 'Hist 
No. 63. avApp,, 37 S.W.2d 1094, 
affirmed in part and reversed in 
part on other grounds Pure Oil 
Co. v. Swlndall, ComuApp., 68 S.W. 
2d 7. 

Wash.—^Vancouver Nat. Bank v. Eatz, 
262 P. 984, 142 Wash. 806. 

Good oonsoienos will not penult 
acceptance of offer or bid knowing 
it was made in mistake.—Fransen 
V. State, 240 N.W. 608, 69 S.D. 432. 
Palpable mistake 

Ky.—^Fidelity & Casualty Co. of New 
York V. Waugh, 300 S.W. 592, 222 
Ky. 198. 

67. Ark.—Galloway v. Russ, 300 S. 

W. 390, 175 Ark. 669. 

Cal—Brown v, Klein, 264 P. 498, 89 
CalApp. 153. 

Fla.—St Lucie Estates v. Nobles, 141 
So. 314, 106 na. 421—Langley v. 
Irons Land & Development Co., 114 

4B5 • 


So. 769, 94 Fla. 1010, followed in 
Cosmopolitan Land Co. v. Drane, 
121 So. 576, 97 Fla. 525. and Ames 
y. Kovacek. 123 So. 669, 98 Fla. 161. 
Minn.—Serr v. Biwablk Concrete Ag¬ 
gregate Co., 278 N.W. 365—^Becker 
V. Bundy, 226 N.W. 290, 177 Minn. 
416—St Nicholas Church v. Kropp, 
160 N.W. 500, 136 Minn. 115. 

Miss.—Wall V. Wall, 171 So. 675, 177 
Miss. 743. 

N.Y.—Wood V. Dudley, 176 N.Y.S. 

494, 188 App.Div. 136. 

N.D.—^Fyten v. Cummins, 208 N.W. 
178, 62 N.D. 446. 

Tenn.—^Klimes v. Jones, 7 Tenn.App. 
683. 

Wash.—^Llndeberg v. Murray, 201 P. 

769, 117 Wash. 483. 

Piudamental mistake 
Where mistake is so fundamental 
that minds of parties never met or 
one party gained unconscionable ad¬ 
vantage by mere mistake or misap¬ 
prehension without gross negligence 
by other party, no intervening rights 
have accrued, and parties may he 
placed in statu quo, equity will in¬ 
terfere in its discretion to prevent 
intolerable injustice.—Fields v. Cor¬ 
nett, 70 S.W.2d 964, 264 Ky. 86— 
Bell V. Carroll, 278 S.W. 641, 212 Ky. 
231, both quoting Story Eq.Jur. S 
1881. 

XuLocent mistake 

Equity will rescind contract based 
on substantial misunderstanding as 
to subject matter, although mistake 
was entirely Innocent on both sides. 
—^Langley v. Irons Land & Develop¬ 
ment Co., 114 So. 769, 94 Fla. 1010, 
followed in Cosmopolitan Land Cb. 
V. Drane, 121 So. 676, 97 Fla. 626, 
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ered in Cancellation of Instruments § 27, or rescis¬ 
sion by act of the parties considered infra § 418. 
Where parties assume to contract, and there is a 
mistake with reference to any material part of the 
subject matter, there is no contract, because of the 
want of mutual assent necessary to create one;®* 
and, in this connection, it has been said that mis¬ 
take does not so much affect the validity of a con¬ 
tract as it does to prevent its inception, and that 
mistake may be such as to prevent any real agree¬ 
ment from being formed, so that the apparent con¬ 
tract is void both in law and equity,^9 and not, 
as in the case of fraud considered in § 166 below, 
merely voidable, although it has also been held that 
a contract entered mto by mistake may thereafter 
be ratified so as to make it binding,and that where 
the mistake relates to only part of the contract, and 
one contractor elects to proceed with notice of a 
claim for extra compensation, he may not there?- 
after secure cancellation for such mistake.®! Mis¬ 
take may occur in the expression of a real agree¬ 
ment, in which case, subject to rules of evidence, 
the instrument may be reformed in equity, as ex¬ 
plained in the title Reformation of Instruments C. 
J.S. § 14, also 53 CJ. p 907 note 5, 


Character of mistake generally. The character 
of mistake which will enable one to avoid his con¬ 
tract includes a mistake resulting from unconscious 
ignorance or forgetfulness of the existence or non¬ 
existence of a fact material to the contract,®^ and 
a mistake which relates in-a material way to the 
subject matter of a contemplated contract may pre¬ 
vent its completion as being without mutual con¬ 
sent.®® To warrant relief, however, the mistake 
must relate to a past or present fact material to the 
contract,®^ and not to a future contingency,®® and’ 
contracts may not be avoided on the ground of mis¬ 
take where it is evident that the party is merely 
seeking relief from a speculative contract made 
vdth knowledge of the facts but which turned out 
differently from what was expected.®® It has been 
said that the mistake which will vitiate a contract 
must inhere in the nature or circumstances there- 
of.®7 Where a party enters into a contract ig¬ 
norant of a fact but meaning to waive all inquiry 
into it, or waives an investigation after attention 
has been called to it, there is no mistake in the le¬ 
gal sense.®® Moreover, mere ignorance of the facts 
is not necessarily a ground for relief,®® nor will the • 
courts relieve one from the consequences of his own 


and Ames v. Koracek, 128 So. 659, 
98 Pla. 16L 

lAdk of other party** oonaent 
Party who had been Induced by 
mistake of material fact to enter 
into contract which, but for such 
mistake, he would not have entered 
into, may rescind contract without 
other i>arty’s consent upon gdying 
notice thereof and returning or of¬ 
fering to return what he has received 
thereunder.—Garland v. Shrler, 64 P. 
2d 580, 165 Or. 387. 

68. Tex—^Brown v. Bradley, Civ. 

App, 259 S.W. 676. 

13 aj. p 803 note 15. . 
dontraots as not founded on dis- 
agressneats 

“Contracts are founded on the 
agreements, not on the disagree¬ 
ments, of the parties. Where they 
misunderstand each other, there is 
no contract."—Laborde v. Aymond, 
186 So. 913, 172 La. 906, 908. 
unintentional eonoealment 
Concealment of material facts, 
even though not Intentional, creates 
a mistake of fact that prevents con¬ 
summation of an agreement by the 
meeting of the minds on agreed facts. 
—Leathern Smith-Putnam Nav. Co. v. 
Natlowll Union Fire Ins. Co., C.C.A. 
Wia, 96 P.2d 928. 

89. N.C.—Freeman v. Groom. 90 SJE. 

638, 173 N.C. 624, 627. 

13 CJ. p 869 notes 30, 22. 
eOk UL—Smuk V. Eryniewlecki, 17 
NJEL2d 228, 869 Ul. 646. 


81. U.S.—City of Boston v. McGov¬ 
ern. C.CA.Mass., 292 F. 706, cer¬ 
tiorari denied McGovern v. City of 
Boston. 44 S.Ct. 466, 265 U.S. 681, 
68 L.Bd. 1190. 

Dilfeteint matezial encountered In 
oonstmotlon work 
Contractors for construction of a 
tunnel held not entitled to cancella- 
tiott of the contract on the ground of 
mutual mistake as to the character 
of some of the material to be exca¬ 
vated, where on encountering the 
unexpected rock they elected to pro¬ 
ceed with the contract with notice 
of a claim for extra compensation.— 
City of Boston v. HcGovem, supra. 

68, La.—^McDade v. Green, App., 167 
So. 276. 

Tenn.—Metropolitan Life Ins. Co. v. 
Humphrey, 76 S.W.2d 361, 167 
Tenn. 421. 

63. La.—^Lawrence v. Mount Zion 
Baptist Church, 1 La.App. 404. 

6*. U.S.—Parker-Washlngton Co. v. 
Kansas City,.Mo., aCA-Mo., 40 F. 
2d 232—Denver & S. L. Ry. Co. v, 
Moffat Tunnel Improvement Dlst, 
D.C.C 0 I 0 ., 85 F.2d 866, modified In 
other respects, CCIA., Moffat Tun¬ 
nel Improvement Diet v. Denver & 
S. L. Ry. Co., 45 F.2d 716, certio¬ 
rari denied 61 S.Ct 486, 283 U.S. 
887. 76 L,Bd. 1448. 

Mass.—O'ReUly's Case, 154 N.E. 861, 
258 Mass. 206. 
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Mo.—Vorchetto v. Sappenfleld, 14 8. 
WJd 686, 228 Mo.App. 460. 

88. Mo.—^Vorchetto j. Sappenfleld, 
supra. 

68. Tenn.—Metropolitan Life Ina 
Co. V. Humphrey, 70 S.W.2d 361, 
167 Tenn. 421. 

Va.—Fix V, Cralghlll, 169 SJl 698, 
160 Va. 742. 

Advsataga of other party 
Party cannot escape liability on 
contract because it turns out that 
fticts about matter with reference to 
which parties were in doubt were to 
advantage of other party, where par¬ 
ties treat on basis that any material 
fact is doubtful, and consequent risk 
which each is to encounter is taken 
into consideration in maTfing con¬ 
tract—Fix V. Cralghlll, supra. 

67. jR.—^McWilliams v. Ritchie, 8 
La.APP. 206—McWilliams v. Ritch¬ 
ie, 7 La.App. 272. 

Porto Rico.—Joy v. Banco Territori¬ 
al, 1 Porto Rico 409. 

6a U.S.—Denver & S. L. Ry. Co. v. 
Moffat Tunnel Improvement Dlst, 
D.aColo.. 85 F.2d 865, modified In 
other respects, C.C.A., Moffat Tun¬ 
nel Improvement Diet. v. Denver 
A b: L. Ry. Co., 46 P.2d 716, cer¬ 
tiorari denied 61 S.Ct 485, 288 U. 
a 837, 76 L.Ed. 1448. 

69. Mich.—^Tremhert v. Mott, 261 N. 
W. 109 , 271 Mich. 683. 
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improvidence^® or poor judgment.7i Parties must 
exercise ordinary diligence in the execution of con¬ 
tracts and are chargeable with such knowledge as 
diligence would have disclosed, '^2 ^nd may not avoid 
a contract on the basis of mistake where it appears 
that ignorance of the facts was the result of care¬ 
lessness, indifference, or inattention.78 

A clerical error which would expose the bidder 
to loss may be corrected before the other party has 
changed his position."^^ 

§ J36. Agreement Presumed from Assent 

Generally speaking, one Is bound by any agreement 
to which he has assented and may not avoid his obli¬ 
gation on the ground that he did not intend to agree 
to such terms. 

The general rule of law is that a person is bound 


by an agreement to which he has assented, where 
this assent is uninfluenced by fraud, violence, undue 
influence, or the like, and he will not be permitted 
to say that he did not intend to agree to its terms.'^^ 

§ 137. Effect of Signing Written Instrument 

In tha absence of a valid excuse one Is under a duty 
to read a contract before signing It, and although he 
fails to do so will nevertheless be bound by the terms 
of his written contract; nor may he avoid responsibil¬ 
ity by the claim that he did not comprehend the plain 
meaning of the terms employed. 

As a general rule a person cannot avoid a written 
contract into which he has entered on the ground 
that he did not attend to its terms, that he did not 
read the document which he signed, that he sup¬ 
posed it was different in its terms, or that it was a 
mere fonn,"^® and this doctrine has been afi&rm- 


7 a Fla.— Tajnpa Drug Co. v. West 
Drug Stores, 160 So. 786, 112 Fla. 
831. 

7L La.—Davis v, Lacaze, 158 So. 
626, 181 La. 75. 

Tams 

Drror as to value of land which Is 
object of contract Is error, of Judg¬ 
ment, for which law furnishes no 
relief.—Davis v. Lacaze. 158 So. 626, 
181 La. 76, followed in Lacaze v. At- 
Mns, App., 168 So. 876. 

7a. CaL—Gajanich v. Gregory, S P. 
2d 389, 116 Cal.App. 622. 

m, —Smuk T. Hryniewleckl, 17 N.E. 
2d 223, 369 HI. 646—Wlnkelman v. 
Erwin, 165 N.E. 205, 883 HI. 636. 

Ky.—Allen Lumber Co. v. Howard, 
72 S.W.2d 488, 264 Ky. 778. 
Mass.—enemy's Case, 154 N.S. 851, 
268 Mass. 206. 

N.C.*—Perry v. Southern Surety Co., 
129 S.E. 721, 190 N.C. 284. 
*%a«Beiu»hl« trurtfolnass” 

Ignorance of the facts due to a 
party's negligence ' or “Inexcusable 
trustfulness" will not constitute a 
mistake relieving him from contrac¬ 
tual obligations.—Moses v. Carver, 
298 N.T.S. 878, 164 Misc. 204. 

Digree of dlUgenoe raguized 
That complainant might have as¬ 
certained truth by doing all within 
bis power, but did not do so, Is not 
enough to show want of reasonable 
diligence defeating cancellation for 
mlstaka—Wlnkelman v. Erwin, 166 
N.E. 206, 883 Dl. 636. 

n. U.S.—Taylor v. Burr Printing 
Co., C.CA.Conn., 26 P.2d 881, cei>- 
tiorarl denied 49 S.Ct. 86, 278 U.S. 
641, 73 L.Bd. 66^Railways Cor¬ 
poration V. Ray Consol. Copper 
Go., aCA.Me., 25 F.2d 232. 

CaL—Praters Glass & Paint . Co. v. 
Southwestern Const Co., 290 P. 46, 
107 CaLApp. 1. 

IJ.C.—Western Carolina Lumber Co. 
V. Sturgill. 130 S.B. 845, 190 N.C. 
776. 


N.D.—Uhrlg V. J. L Case Threshing i 
Mach. Co., 260 N.W. 922, 64 N.D. 
189. 

Or.—^Leonard v. Howard, 135 P. 549, 
67 Or. 203. 

OonstractloiL costs 
Subcontractor agreeing to Install 
grille work for sum much less than 
cost to contractor could not be re¬ 
lieved of responsibmty because of 
mistake resulting from carelessness. 
—Schorr v. Nosacka, 132 So. 624, 16 
La.App. 20. 

Bgual ULsans of Informatioii. 

If the means of information are 
eaually accessible to both parties, 
they will be presumed to have in¬ 
formed themselves thereon, and if 
they have not done so, they must 
abide by their own carelessness.— 
National Life & Accident Ins. Co. v. 
Hitt, Ark., 109 S.W.2d 426—Lone 
Rock Bank v. Pipkin, 276 S.W. 688, 
169 Ark. 491. 

Buis as not IniLszibls 
Rule that party will not be given 
relief against his own culpably neg¬ 
ligent mistake Is not Inflexible, and 
contractors were held entitled to can¬ 
cellation of executory contract which, 
because of error In computation, was 
for price one third less' than total 
figures of estimate.—Qeremla v. Boy¬ 
arsky, 140 A. 749, 107 Conn. 387. 

74 U.S.—Moffett, Hodgkins, & 
Clarke Co. v. City of Rochester, 
N.T., 20 S.Ct 967, 178 U.S. 373, 
44 L.Ed. 1108, reversing 91 F. 28, 
38 C.C.A. 819, reversing, D.C., 82 P. 
266. 

78. U.S.—Owen McCaffrey’s Sons 
v. Director General of Railroads, 
D.aN.T., 282 F. 728. 

Mass.—Snay v. Lovely, 176 N.EL 791, 
276 Mass. 169. 

Tex.—W. L. Macatee 5 Sons v. 
Chambers, CIvA^pp., 69 S.W.2d 486, 
490, Quoting Corpus ffoxls, and 
affirm^ Indemnity Ins. Co. of 
North America v. W. K Macatee 
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I & Sons, 101 S.W.2d 658, 129 Tex.. 
2—^Keystone Pipe & Supply Co. v. 
Kleeden, Civ.App., 299 S.W. 671, 
673. Quoting Corpus Juris. 

13 C.J. p 869 note 24. 

76. U.S.—Hayes v. Travelers Ins. 
Co., C.C.A.Okl., 93 P.2d 668—G. L. 
Webster Co. v. Trinidad Bean & 
Elevator Co., C.C.A.Va., 92 F.2d 
177—Ford Motor Co. v. Pearson. C. 
C.A.Wash., 40 P.2d 868—Ford Mo¬ 
tor Co. V. Pearson, C.C.A.Waah., 40 
P.2d 868—The Mary Woods, C.C.A. 
Term., 29 F.2d 466—The Henry S. 
Grove, D.C.Md., 22 F.2d 444—U. S., 
for Use and Benefit of Johnson, v. 
Morley Const. Co., D.UN.T., 17 F. 
Supp. 378—Star-Chronicle Pub. Co. 
V, New York Evening Post, N.T., 
266 P. 486, 167 aC.A. 563—Hoshaw 
V. Cosgrlff, Wyo., 247 F. 22, 169 C. 
C.A 240. 

Ala.—State Building & Loan Ass'n v, 
Bradwell, 161 So. 689, 227 Ala. 606 
—^Herzfeld v. Hayne, 76 So. 973, 
200' Ala. 615—First Nat. Life’Ins. 
Co. of America v. Ford, 141 So. 
719, 26 Ala.App. 122—^mmon- 

wealth Life Ins. Co. v. Wilkinson, 
129 So. 300, 28 Alaj4.pp. 561—Caffey 
v. Alabama Machinery & Supply 
Co., 96 So. 454, 19 Ala.App. 189, 
certiorari denied Ex parte Alabama 
Machinery & Supply Co., 96 So. 469, 
209 Ala. 466. 

Ariz.—^Mutual Ben. Health & Acci¬ 
dent Ass’n V. FerrelL 27 P.2d 619, 
42 Ariz. 477. 

Cal.—^U Drive & Tour v. System Au¬ 
to Parks, 71 P.2d 864—^Nelson v. 
Nelson. 12 P.2d 960, 216 CaL 10^ 
Weissbaum v. Elbeahutz, 294 P. 
896, 211 Cal. 170—^Morgenstem v. 
Bailey, App., 84 F.2d 169—Nichols 
V. Hitchcock Motor Co., App., 70 P. 
2d 654—Coats v. General Motors 
Corporation, App., ^64 P.2d 1168— 
Knox V, Modem Garage & Repair 
Shop, 229 P. 880, 68 CaLApp. .688, 
Colo.—O’Brien 'V. Houstoi^ 26;2 P: 
1020* 88 Colo. 109. 
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Conn.—^Ursini v. Goldman, 173 A. 

789, 118 Conn. 554. 

Bla.—Pepple v. Rogers, 140 So. 205, 
104 Fla. 462—George B. Sebring 
Co. V. Skinner, 129 So. 759, 100 
Fla. 316. 

Ga.—Bentley v. Barlow, 173 S.E. 707, 
178 Go. 618—^Wynn v. First Nat 
ttnwTf 167 S.E. 513, 176 Ga. 218— 
Manget Realty Co. v. Carolina 
Realty Co., 160 S.E. 828, 169 Ga. 
495—Eliopolo V. Eicholz, 131 S.E. 
889, 161 Ga, 823—Hodge v. Milam, 
171 S.E. 870, 48 Ga.App. 106—A. F. 
Gossett & Sons v. Wilder, 168 S. 
B. 903, 46 Ga.App. 651—Daniel v. 
Dnimmond, 161 S.E. 670, 44 Ga. 
App. 357 —Hawkins v. Adams, 161 
S.B. 639, 44 Ga.App. 878—L.ee v. 
Loveland, 167 S.E. 707, 43 GaJ^pp. 
6—Shannon v. International 
Transp. Ass'n, 165 S.E. 778, 42 Ga. 
App. 297—Williamson v. Read 
Phosphate Co., 149 S.E. 176, 40 Ga. 
App. 219—A, M. Robinson Co. v. 
Rice, 148 S.B. 642, 39 Ga.App. 785 
—Davidson v. Nalley Land & In¬ 
vestment Co., 146 S.E. 559, 39 Ga. 
App. 212—Odum v. Cotton States 
Fertilizer Co., 142 S.B. 470, 38 Ga. 
App. 46—Wldincamp v. Patterson, 
127 S.R 158, 33 Ga.App. 483—Ward 
V. J. B. Colt Co.. 109 S.E. 921, 28 
Ga.App. 24—Bateman v. Small & 
Tharpe. 100 S.E. 678. 24 Ga.App. 

. 344—Ducros v. People’s Drug Store, 
94 S.E. 897, 21 Ga.App. 634—Barnes 
V. Slaton Drug Co,, 94 S.B. 898, 21 
Ga,App. 680—Tinsley ,v. Gullet Gin 
Co., 94 S.B. 892, 21 Ga.App. 512— 
' PrawA.n V. Warfield, 60 S.E. 826, 3 
Ga.App. 586. 

Idaho.—^West v. Prater, 67 P.2d 273 
—^Hampton v. Lee, 285 P. 1023,' 49 
Idaho 16. 

Ill.—Shulman v, Moser, 119 N.E. 936, 
284 Ill. 134. 

Ind.—W. T. Rawleigh Co. v. Snider, 
194 N.B. 366, 207 Ind. 686—Walb 
Const Co. V. Chipman, 176 N.E. 
182, 202 Ind. 434—^Robertson’s Mu¬ 
sic House V. Holy, 146 N.E. 862, 82 
Ind.App. 529—Hawkins v. First 
Nat Bank, 148 N.E. 709, 81 Ind. 
App. 478—Pence v. Young, 68 N.E. 
1060, 22 Ind.App. 427. 

Iowa.—^Preston v. Howell, 257 N.W. 
415, 219 Iowa ,?30. 97 A.L.R. 1140 
—^Williams v. Farmers’ Mut Hail 
Ins. Ass’n of Iowa, 216 N.W. 269, 
204 Iowa 991—^Merrlam v. Leepar, 
186 N.W. 184, 192 'Iowa 687. 

TTaw —^Lumbar v. Erickson, 266 P. 
737, 126 Kan. 31—Aultman & Tay¬ 
lor Machinery Co. v. Jones, 175 P. 
161, 103 Kan. 339. 

Ky,—Warfield Natural Gas Co. v. Bn- 
dicott 99 S.W.2d 822, 266 Ky. 735 
—^Bedford v. Thompson's Adm’r, 
82 S.W.2d 796, 259 Ky. 636—Ken¬ 
tucky Road Oiling Co. v. Sharp, 78 
d.W.2d 88, 257 Ky. 878—Southern 
Sav. & Bldg. Ass’n v. Gray, 69 S. 
W.2d 788, 25S Ky. 429—Metropoli¬ 
tan Life Ina Co. v. Trunick’s 
Adm’r. 54 S.W.2d 917, 246 Ky. 240 


—McAlister v. Gingles, 50 S.W.2d' 
561. 244 Ky. 254—Brown v. Union 
Cent Life Ins. Co.. 44 S.W.2d 614, 
241 Ky. 514—Louis P. Hyman & 
Co. V. U. S. Cant Iron Pipe & Foun¬ 
dry Co.. 9 S.W.2d 226. 226 Ky. 610 
—Continental Jewelry Co. v. Smith, 

7 S.W.2d 1060, 226 Ky. 176 —Good¬ 
in V. Turner, 300 S.W. 327, 222 Ky. 
132—Loveland v. Hays, 270 S.W. 
722, 208 Ky. 156—Brenard Mfg. Co. 
V. Jones, 269 S.W. 722, 207 Ky. 566 
—Pickrell & Craig Co. v. Bollinger- 
Babbage Co., 264 S.W. 737, 204 Ky. 
314. . 

La.—Snell v. Union Sawmill Co., 106 
So. 728, 169 La. 604—McTee & Co. 

V. Brown Funeral Home, App., 183 
So. 568—Jeffcoat v. Hammons, 
App., 160 So. 182—Alexander Ham¬ 
ilton Institute V. Hollis, 133 So. 
458, 16 La.App. 448—McCasky Reg¬ 
ister Co. V. Smith. 128 Bo. 189, 13 
La.App. 557. 

Md.—Western Maryland Dairy Cor¬ 
poration V. Brown, 181 A. 468, 169 
Md. 25.7. 

Mass.—O’Reilly’s Case, 154 N.B. 861, 
268 Maas. 206—Farrell v. Chandler, 
Gardner & Williams, 147 N.B. 822, 

262 Mass. 341. 

Mich.—Otto Baedeker & Associates v. 
Hamtramck State Bank, 241 N.W. 
249, 257 Mich. 435—International 
Transp. Ass’n v. Bylenga, 236 N. 

W. 771, 264 Mich. 286—Barron G. 
Collier, Inc., v. Stebbins, 210 N.W. 
264, 236 Mich. 147. 

Minn.—Shaughnessy v. New York 
Life Ins. Co., 203 N.W. 600, 168 
Minn. 134. 

Miss.—^Fomea v. Goodyear Yellow 
Pine Co., 178 So. 914—Gunter v. 
Henderson Molpus Co., 116 So. 720, 
149 Miss. 608. 

Mo.—Poe V. Illinois Cent. R. Co., 99 
S.W.2d 82, 339 Mo. 1026—Rau v. 
Robertson, 260 S.W, 761—Austin 
V. Brooklyn Cooperage Co,, App., 
286 S.W. 1016—Gideon v. Teed, 264 
S.W. 70, 216 Mo.App. 816—Fisher 

V. Webh-Kunze ’ Const Co., App., 

263 S.W. 1022—Marshall HaJl Grain 
Co. V. P. H. Boyce Mercantile Co., 
211 S.W. 726, 208 Mo.App. 220— 
Doming Inv. Co. v. Wasson, 192 S. 

W. 764. 

Mont.—Guthrie v. Halloran, 8 P.2d 
406, 90 Mont 873—Zimmerman v. 
Mutual Life Ins. Co. of New York, 
3 P.2d 278, 90 Mont 386—W. T. 
Rawleigh Co. v. Washburn, 260 P. 
1039, 80 Mont 308. 

Neb.—J. I. Case Co. v. Hrubesky, 261 
N.W. 169, 125 Neb. 688—Von Knuth 
V. Ryan, 186 N.W. 81, 107 Neb. 361. 
Nev.—^Nevada Mining & Elxploratlon 
Co. V. Rae, 218 P. 89, 47 Nev. 173, 
rehearing denied 223 P. 826, 47 
Nev. 173. 

N.J.—Conunercial Credit Corporation 
V. Coover, 129 A. 187, 101 N.J.Law 
630. 

N.M.—Morstad v. Atchison, T. & S. 

F. Ry. Co., 170 P. 886, 28 N.M. 663. 
N.Y.—Pimpinello v. Swift & Co., 170 
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N.E. 530, 263 N.Y. 159, affirming 
236 N.T.S. 877, 227 App.Dlv. 740— 
Angerosa v. White Co., 290 N.T.S. 
204, 248 App.Dlv. 425—In re 

Smith’s Estate, 276 N.T.S. 646, 243 
App.Dlv. 348—Knight v. Kltchin, 
261 N.T.S. 809, 237 App.Div. 606— 
Publication Division of the Inter¬ 
national Transportation Ass’n v. 
Blakeslee, 232 N.Y.S. 508, 226 App. 
Div. 229—City Bank Farmers Trust 
Co. v. Heckmann, 297 N.Y.S. 692, 
164 Misc. 284—Moses v. Carver, 
298 N.Y.S. 378, 164 Misc. 204. 

N.C.—Manufacturers’ Oil & Grease 
Co. V. Averett 135 S.B. 298, 192 N. 
C. 466. 

NJD.—Minneapolis Threshing Mach. 
Co. V. Hocking, 209 N.W. 996, 64 
N.D. 559. 

Ohio.—State ex reL Hess v. City of 
Akron. 10 N.E.2d 1, 66 Ohio App. 
28—Dissette v. W. J. Cutler Co., 
168 N.E. 53. 29 Ohio App. 88—City 
View Apartment & Storage Co. v. 
Nelss, App., 164 N.B. 161—Inter¬ 
national Harvester Co. v. Daum, 19 
Ohio N.P.,N.S., 299. 

Okl.—RolUson V. Muir, 21 P.2d 1062, 
163 OkL 266—^Bass Furniture & 
Carpet Co. v. Finley, 263 P. 130, 
129 OkL 40—Mayfield v. Fld^ty 
State Bank of Cleveland, 249 P. 136, 
121 Okl. 179—White v. BUncaid, 230 
P. 908, 117 OkL 9. 

Or.-Broad v. Kelly's Olympian Co., 
66 P.2d 486—Klght v. Orchard* 
Hoys, 276 P. 682, 128 Or. 668. 

Pa.—Berardlni v. Kay. 192 A. 882, 826 
Pa. 481—Potter Title & Trust Co. 
V. Colonial Life Ins. Co. of Amer¬ 
ica, 174 A. 687, 114 Pa.Super. 486— 
Ashland Towson Corporation v. 
Kasunlc, 168 A. 502, 110 Pa.Su¬ 
per. 496—Goldberg v. Knickerbock¬ 
er Ins. Co. of New York, 82 Pa-Su¬ 
per. 302—Serenade Mfg. Co. v. Sen- 
senlg, 1 Pa.Dlat. & Co. 20—Smith 
V. Michle, 29 Pa.Dlst 899. 

R. I.—^Dante State Bank v. Calenda, 
183 A. 873. 

S. G—Able V. Equitable Life Assur. 
Soc. of U. S., 195 S.E. 662—Dukes 
V. Life Ins. Co. of Virginia, 193 S. 
B. 36. 184 S.C. 500-nJ. B. Colt Co. 
V. Britt, 123 S.E. 845, 129 S.C. 226. 

Tenn.—Mainord v. Hickman, 6 Tenn. 
App. 612. 

Tex.—^Kasch v. Farmers’ Gin Co., 
ComuApp., 3 S.W.2d 72, affirming in 
part and reversing In part Farm¬ 
ers’ Gin Co. V. Ka^ch, Clv.App., 277 
S.W. 746—Wheeler v. Holloway, 
Com.App., 276 S.W. 663, reversing 
Holloway v. Wheeler, Clv.App., 261 
S.W. 467—Jones v. Guilford Mort¬ 
gage Co.. CIv.App., 120 S.W.2d 1081 
—Clem Lumber Co. v. Marty, Civ. 
App., 26 S.W.2d 319, error refused 
—Patterson v. Yellow Cab Mfg. 
Co., Civ.App., 298 S.W, 918—Na¬ 
tional Union Fire Ins. Qo. v. Peck, 
Civ.App., 296 S.W. 338-^American 
Maid Flour Mills v. Lucia, Civ, 
App., 286 S.W. 64L 
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ed by numerous courts quoting and citing Cor¬ 
pus Juris with approval on such v\rell settled 
ruleJ"^ In tins connection it has been said that 
on^ is under a duty to learn the contents of 
a written contract before he signs it,78 and that 
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if, without being the victim of fraud, he fails to 
read the contract or otherwise to learn its contents, 
he signs the same at his peril, "^8 and is estopped to 
deny his obligation, be conclusively presumed 
to know the contents of the contract,®! and must 


Wash.— Perry v. Continental Ins. Co., 
83 P.2d S61, 178 Wash. 24. 

—Wussow V. Badger State Bsmli 
of Milwaukee, 286 N.W. 687, 204 
WIs. 467, denying rehearing 234 N. 
W. 720, 204 WIs. 467—Lefebvre v. 
Nickolal, 236 N.W. 684, 206 WIs. 
115. 

9 CJ. P 697 note 69—18 C.J. p 870 
note 26. 

AhBMicd of glasses 

Signer cannot avoid contract signed 
In Ignorance of its contents because 
he did not have his spectacles with 
Hodge v. Milam, 171 S.E. 870, 
48 Qa.App. 106—Ward v. J. B. Colt 
Co., 109 S.E. 921, 28 Ga.App. 24—13 
CJ. P 370 note 26 [b]. , , 

Cnlpable trnstfiilJieas 
N.T.—Metzger v. ^tna Ins. Co., 126 
N.E. 814, 227 N.Y. 411, reversing 
175 N.T.S. 428, 186 App.Dlv. 627— 
Harmon Nat. Real Estate Corpo¬ 
ration V. Swanson, 277 N.Y.S. 264, 
164 Misc. 380. 

‘Oh a hnxry" 

That one of the parties to a writ¬ 
ten contract signed it when In a hur¬ 
ry to attend to other business with¬ 
out reading it, relying on the other 
party’s false representation that It 
contained the true agreement be¬ 
tween them, Is Insufficient to show 
that he was fraudulently Induced to 
sign IL—Rawlings v. Fields, 110 S. 

B. 499, 28 GaJLpp. 196. 

“Too hnsy” 

One signing contract without read¬ 
ing It because of being too busy, and 
relying on agent’s statement. In ab¬ 
sence of fraud, mistake, or oppres¬ 
sion, is not entitled to relief there¬ 
from.—Security Finance Co. v. Mc- 
Gasklll, 136 N.B. 460, 192 N.C. 667. 

77. Cal.—Franklnl v. Bank of Amer¬ 
ica Nat Trust ft Savings Ass'n, 65 
P.2d 232, 283, 12 Cal.App.2d' 298, 
citing Oozpus Jtirls. 
polo.—TruJIUo V. Wichita Farm 
Lighting Co.. 14 P.2d 1009, 1010, 91 
Colo. 307, citing Corpus Juris. 
Idaho.—Milner v. Earl Fruit Co. of 
the Northwest, 282 P. 681, 583, 40 
Idaho 339, citing Corpus Juris. 
Ky.-^. B. Colt ft Co. V. Clay, 288 S. 
w. 745. 746, 216 Ky. 782, citing Cor¬ 
pus Juris—Morgan v. Mengel Co., 
243 S.W. 860, 862, 195 Ky. 646, cit¬ 
ing Corpus Juris—Morlarty v. Met¬ 
ropolitan Life Ins. Co., 202 S.W. 
630„631, 180 Ky. 207, citing Corpus 
Juris. 

Mich.—Gardner v. Johnson, 210 N.W. 
295, 286 Mich. 268, duotlng Corpus 
Juris. 

Minn.—Yocum v. Chicago, R. L ft P. 


Ry. Co., 249 N.W. 672, 676, 189 
Minn. 897, citing Corpus Juris. 
Miss.-J. B. Colt Co. v. Harris, 171 
So. 696, 697, 177 Miss. 586, citing 
Corpus Juris—Continental Jewelry 
Co. V. Joseph, 105 So. 639, 140 Miss. 
682, citing Corpus Juris. 

Mo.—German Evangelical B. Church 
of Concordia v. Reith, 39 S.W.2d 
1067, 1064, 827 Mo. 1098, citing 
Corpus Juris. 

N.Y.—Davenport v. Holbert 227 N. 
Y.S. 137, 138, 181 Misc. 511. citing 
Corpus Juris. 

N.D.—Fargo Building ft Loan Ass’n 

V. Rice, 262 N.W. 345, 848, 66 N. 
D. 100, citing Corpus Juris—^Emb- 
den State Bank v. Shea, 196 N.W. 
307, 310, 60 N.D. 455, citing Corpus 
Juris—Rokuaek v. National Union 
Fire Ins. Co.. 196 N.W. 300, 303, 60 
N.D. 123, citing Corpus Juris. 

S.C.—Able V. Equitable' Life Assur. 
Soc., 196 S.E. 652. 656, citing Cor. 
pus Juris—Hood v. Life ft Casual¬ 
ty Ins. .Co.. 175 S.E. 76, 78, 173 S. 
C. 139, citing Corpus Juris—E. S. 
Macomber ft Co. v. Commercial 
Bank, 164 S.E. 596, 598, 166 S.C. 
286, citing Corpus Jurl»-J. B. Colt 
Co. V. Britt, 123 S.B. 845, 847, 129 
S.C. 226, citing Corpus Juris. 
Tex-r-Inderanlty Ins. Co. of North 
America v. W. L. Manatee ft Sons, 
101 S.W.2d 658. 666, 129 Tex. 2, 
citing Corpus Juris, and affirming 

W. L. Macatee ft Sons v. Chambers, 
Civ.App., 69 S.W.2d 486, 490, cit¬ 
ing Corpus Juris—^Keystone Pipe ft 
Supply Co. of Texas v, Kleeden, 
Civ.App„ 299 S.W. 671, 678, quot¬ 
ing Corpus Juris. 

Utah.—^Wasatch Livestock Loan Co. 
V. Lewis ft Sharp, 85 P.2d 885, 840. 
84 Utah 847, citing Corpus Juris. 

7U Kan.—^Lumbar v. Erickson, 266 
F. 737, 126«Kaa 81. 

Ky.—E. R. Spotswood ft Son v. La 
Fayette-Phoenlx Garage, 269 S.W. 
614, 207 Ky. 477. 

Mo.—Poe V. Illinois Cent R. Co., 99 
S.W.2d 82, 339 Mo. 1026—Drown 
V. Tough, 38 S.W.2d 736, 226 Mo. 
App. 1017. , . 

N.Y.—Angerosa v. White Go., 290 N. 

Y.S. 204, 248 App.Div. 426. 

N.C.—Elam v. Smithdeal Realty ft 
Insurance Co., 109 S.E. 632, 182 N. 
C. 699, 18 A.L.R. 1210. 

Ohio.—International Harvester Co. v. 

Daum, 19 Ohio N.P.,N.S., 299. 

Tex.—Jones v. Guilford Mortgage 
Co.. Civ.App.. 120 S.W.2d 1081. 

18 C.J. P,370 note 26 [a] (1). 

Duty to others 

Every contracting party owes a 
duty to the other party and to the 
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public to learn and know the con¬ 
tents of a written contract before he 
signs and delivers it.—^Able v. Eq¬ 
uitable Life Assur. Soc. of U. S., S. 

C., 196 S.E. 652. 

Positive oharacter of duty 
Duty to read instrument or have 
it read before signing it is positive 
one, and no relief may be had at law 
or in equity against failure to do so, 
in absence of mistake, fraud, or op¬ 
pression.—^Furst & Thomas v. Mer¬ 
ritt, 130 S.E. 40. 190 N.C. 897. 

79. Iowa.—^Legler v. West Side Mut 
Fire Ins. Ass’n of Linn County, 243 
N.W. 167, 214 Iowa 937. 

8a Mo.—Groff V. Longsdon, 239 S. 
W. 1087. 

N.M.—Morstad v. Atchison, T. ft S. 

P. Ry. Co., 170 P. 886, 23 N.M. 663. 
Or.—^Holmberg v. Prudential Sav¬ 
ings ft Loan Ass’n, 278 P. 943, 130 
Or. 1—Union Central Life Ins. Co. 

V. Kerron, 264 P. 468, 128 Or. 70. 

S.C.—Suber v. Parr Shoals Power Co., 

102 S.E. 335, 118 S.C. 317. 

to. U.S.—Grant Lumber Co. v. 
North River Ins. Co. of New York, 

D.aidaho, 253 F. 83. 

Iowa.—Midland Mortg. Co. v. Rice, 
198 N.W. 24, 197 Iowa 711. 

Mo.—Brennecke v. Ganahl Lumber 
Co.. 44 S.W.2d 627, 329 Mo. 841— 
Muller V. Mutual Benefit Health ft 
Accident Ass’ii, 68 5.W.2d 873, 228 
Mo.App. 492—^Reddick v. Union 
Electric Light ft Power Co., 243 S. 

W. 382, 210 MoA.pp. 260. 

N.Y.—^Metzger v. .ffltna Ins. Co., 125 
N.B. 814, 227 N.Y. 411, reversing 
176 N.Y.S. 428. 186 App.Div. 627. 

Pa.—^In re McCreadya Estate, 176 
A. 654, 316 Pa. 246. 

13 C.J. p 870 note 26 [a] (3). 

UnamUguons language 

In absence of fraud, confidential 
relations, or circumstances Indicating 
excusable mistake, one will be pre¬ 
sumed to know meaning of unam¬ 
biguous language of instrument ex¬ 
ecuted by him,—^Praters Glass & ' 
Paint Co. V. Southwestern Const. Co., 
290 P. 46. 107 CalApp. 1. 

Words and legal effect 

One voluntarily executing a con¬ 
tract without reading the same is 
presumed to have known the words 
thereof and the legal effect of the 
contract which the words made.— 
Indemnity Ins. Co. of North America 
V. W. L. Macatee ft Sons, 101 S.W.2d 
663, 129 Tex. 2, affirming W. L. Maca¬ 
tee ft Sons V. Chambers, CivApp., 69- 
S.W.2d 486. 
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suffer the consequences of his o^^'n negligence.®^ 
The rule has been applied to circular letters®® and 
to printed forms.®^ It also applies to a contract 
containing, when delivered by a party signing it, 
blanks to be filled by the other party;®® and the 
place of‘signature is immaterial except where the 
instrument is required by law to be “subscribed.”®® 
Negligence is not shown where there is nothing on 
the face of the contract to indicate that it fails to 
express the agreement of the parties, as where num¬ 
bers or symbols are used, the meaning of which 
lies peculiarly within the knowlec^e of the other 
party.®"^ 

One who has signed a written contract with 
knowledge of its language will not as a rule be per¬ 
mitted to avoid his obligations on the theory that 
he failed to comprehend and assent to the plain 
meaning of the language employed in the contract 
or did not understand the terms used,®® nor be¬ 
cause he neglected to insert a stipulation essential to 
his protection.®® 

It has been said, however, that the rule requiring 
a party to read a contract and holding him bound 


by its provisions although ignorant thereof is not 
a rule of thumb but one of equity and sense,®® 
which is subject to exceptions,that there is not 
under all circumstances an imperative duty to rgad 
an instrument before signing it,®® and that the rule 
cannot apply where the undisputed testimony shows 
the agreement of the parties and that the written 
contract does not express such agreement,®® nor 
where the contract is ambiguous and requires ex¬ 
planation,®* and that such rule applies in its strict¬ 
ness only to writings having the status of contracts 
and not to receipts, releases, and the like, where 
they lack the technical status of contracts.®® The 
view has also been expressed that, if one signs a 
written instrument because he believes it to be a 
different kind of instrument, it cannot be enforced 
against him by one who knew of the error even 
though he had no part in causing it.®® In equity, 
moreover, relief vrill sometimes be granted where 
the rights of third persons have not intervened and 
the adverse party will not be prejudiced, on the 
ground of mistake, where the instrument fails to 
express the intention of the parties, although the 


80. Arlx—Bradley v. Industrial 
Commission, 76 P.2d 745. 

Idaho.—^Milner v. Earl Fruit Co, of 
Northwest, Z12 P. 681, 40 Idaho 

m. 

Iowa.—International Transp. Ass’n v. 
Atlantic Gannlns Co., 249 N.W. 240, 
216 Iowa 83'9—Boyd v. Miller, 230 
N.W. 851, 210 Iowa 829. 

Mo.—QrofI v. Longsdon, 239 S-W. 
1087—Edmund S. Mills Corpora¬ 
tion V. Stlnebaker, App., 07 S.W.2d 
821—Long-Coatello v. Blder, App., 
7 S.W.2d 887. 

N.T.—In re Stone’s Estate, 6 N.B. 
2d 61, 272 N.Y, 121, reversing In 
re Stone’s Adm'x, 288 N.T.S. 1067, 
248 AppJDiv. 665—White v. Idsardi, 
800 N.Y.S. 1239, 263 App,Div. 96— 
Knight V. Kltchln, 261 N.T.S. 809,' 
237 App.Div. 606—^In re Moore’s 
Estate, 1 N.T.S.2d 281, 166 MIsc. 
683—Moses V. Carver, 298 N.T.K 
378, 164 Misc. 204. 

Pa.—80th Division Veterans’ Ass’n v. 
Johnson, 169 A. 467, 100 Pa.Super. 
447. 

13 ax p 370 note 25 [a] (2). 

Oontraotor signing spadfloattons 
for five room instead of four room 
house will not be relieved where the 
mistake was not Induced by the oth¬ 
er party to the contract—Woodward 
A Bardie v. McMillan, Tex.Civ.App.. 
34 S.W.2d 867. 

83. N.T. T- International Transp. 
' Aaafn v. MoUen, 230 N.Y.S. 666, 
188 Misc. 86. 

l^spezlaiioea baafaMss nuu, able to 
reed English, who signed form in cir¬ 
cular letter accepting proposal print¬ 


ed therein ointainlng classified ad-' 
vertislng rates, held bound thereby, 
although he did not read it.—^Ameri¬ 
can Travel & Hotel Directory Co. v. 
Van Blerkom, 214 N.Y.S. 763, 216 
App.Div. 28. 

84. N.Y.—^Publication Division of 
the International Transportation 
Ass’n V. Blakeslee, 232 N.Y.S. 608, 
225 App.Div. 229. 

N.D.—^Melsner v. Toman, 223 N.W. 
691, 67 N.D. 689. 

85. Mo.—J. W. Jenkins Sons Music 
Co. V. Johnson, 162 S.W. 808, 176 
MoApp. 366. 

8 & Cal.—Eldridge v. Mowry, 140 P. 

978, 24 CalJi.pp. 183. 

18 ax p 371 note 27. 

87. Neb.—Shurtlefl v. Albert Pick 
A Co., 172 N.W. 46, 103 Neb. 414. 

8 & Minn.—Thorpe Brcfc. v. Swan, 
218 N.W. 112, 173 Minn. 686. 

Mo.—Thompson v. Schulta, 296 S.W. 

206, 222 Mo.App. 268. 

Wls.—Creasy Corporation v. Dun¬ 
ning, 196 N.W. 775, 182 Wls. 888. 
TmaanUguons oontraot 
Where langualige of contract does 
not admit of two meanings, party 
thereto cannot assert that he mis¬ 
understood contract.—Home Ins. Co. 
of New York v. Cavln, 137 So. 490, 
162 Mlsa 1. 

89. Idaho.—Jensen v. McConnell 
Bros., 169 P. 292, 31 Idaho 87. 
sa Mich.—^Heath Delivery Service 
V. Michigan Mut Liability, Co., 241 
N.W. 191, 257 Mich. 482. 

91. SvC.—Medlln v. Vanderbilt, 180 j 
KE. 893, 133 8.a 266. | 
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I FsiLuze to read both of duplicate 
originals of contract has been held 
not negligence precluding avoidance 
of contract—^Edward Thompson Co. 
V. Hunt, 218 IlLApp. 616. 
QnalUoatloju stated 
General rule requiring person to 
read written contract affecting his 
pecuniary interest and imputing no¬ 
tice of Its contents if he negligently 
fails to do so, is subject to qualifi¬ 
cations, including intervention of 
fraud or artifice, or mistake not 
due to negligence, and applies only 
if nothing has been said or done to 
mislead person sought to he charged 
or to put man of reasonable business 
prudence off his guard,-Urslnl v. 
Goldman, 178 A. 789, 118 Conn. 554. 

98. Utah.—Brown v. Union Pac. R. 
Co., 290 P. 759, 76 Utah 476. 

93. Mich.—^Heath Delivery Service 
V. Michigan Mut. Liability Co.. 241 
N.W. 191, 267 Mich. 482. 

Xatnal mistake being shown, the 

parties Stand on a parity on the 
question of negligence and It is im¬ 
material whether It resulted from 
the failure of one or both to read 
the contract—Merriam v. Leeper, 186 
N.W. 134. 192 Iowa 687. 

94. Washl—Johnson v. Shell Oil Co. 
of California, 65 P.2d 609, 186 
Wash. 398, adhered to 63 P.2d 483, 
188 Wash. 704. 

96. Wls.—Lefebvre v. Nlckolal, 236 
N.W. 684, 206 Wls. 116, 

98. R.L—Dante State Bank v. Car 
lenda, 183 A. 878. 



CONTBACTS 


§138 


17 C.J.S. 

party seeking relief might have been negligent in 
not reading it, as more fully appears in the CJ.S. 
title Reformation of Instruments § 46, also 53 CJ. 
p 975 note 96-p 976 note 2. 

§ 138. -Fraud 

Fraudulent representations as to the contents of a 
written contract Inducing one to sign it unread will In¬ 
validate the contract where the signer had a right to 
rely on the representations, but not otherwise. 

Of course, if the other party induces the signer 
to sip the paper without reading it, and to rely on 
his statement as to the contents, this may give the 
siper a right, if the statement was fraudulent, to 
avoid the contract as against him on the pound of 


fraud.87 There is a wide diversity of judicial opin¬ 
ion as to whether the plea of fraud in such cases 
may be soundly met and resisted on the ground of 
negligence.®* A false representation that a writ¬ 
ing prepared by one party embodies the terms of a 
previous oral agreement, inducing the other party to 
sip without reading the instrument, has in a num¬ 
ber of cases been held fraud which the party misled 
may assert against the other,®® and presentation of 
a contract by the party who has apeed to prepare 
it in accordance with the terms arranged has been 
held equivalent to a representation that the contract 
contains such stipulated terms and to afford pound 
for relief for fraud if it does not.^ Relief may be 
accorded although the victim may have been guilty 


V7. IT.S.—Ford Motor Co. v. Pear- 
Bon, C.CJL'Waali., 40 P.2d 858— 
Grant Lumber Co. v. North River 
Ins. Co. of New York, D.aidaho. 
258 F. 88—Mardls v. Miller, Neb., 
241 F. 470, 154 C.C.A. 302. 

Ala.—Standard Oil Co. v. Myers, 169 
So. 812. 282 Ala. 662—Illinois Cent 
B. Co. V. Jobnaton, 87 So. 866, 205 
Ala. 1, certiorari denied 41 S.Ct. 
218, 264 TT.S, 654, 66 L.Bd. 469. 
and error dlamlaaed lUlnoia Cent. 
R. Co. v. Johnson, 41 S.Ct. 875, 
355 U.S. 664, 66 L.Bd. 788—Hers- 
feld V. Hayne, 76 So. 978, 200 Ala. 
615—Bozeman v. J. B. Colt Co., 
96 So. 588, 19 Ala.App. 126—But¬ 
ler Cotton Oil Co. V. G. H. Camp- 
.bell & Son, 78 So. 643, 16 Ala.App. 
'446. 

Ark.—Massachusetts Mut. Life Ins. 
Co. V. Brun. 62 S.W.2d 961,’ 962. 
187 Ark. 790, quoting Corpus Juris 
—Galloway v. Russ, 800 S.W. 890, 
176 Ark. 669—J. I. Case Threshing 
Mach. Co. V. Southwestern Veneer 
Co., 206 S.W. 978, 136 Ark. 607. 
D.a—Hill V. Marston, 82 F.2d 866, 
65 App.D.C. 250. 

Fla.—Pepple v. Rogers, 140 So. 205, 
104 Fla. 462. 

Ga.—Nichols v. Lanier, 139 S.B. 2, 
164 Ga. 446. 

EawalL—Cummins v. Cummins, 24 
Hawaii 116. 

Iowa—International Transp. Ass’n v. 
Atlantic Canning Co., 249 N.W. 
240, 216 Iowa 889. 

Kan.—Gale Mfg. Co. v. King & Dick¬ 
ey. 178 P. 621, 104 Kan. 210. 

La.—Anzelmo v. Industrial City Co., 
6 LaA.pp, 79. 

Me.—Bixler v. Wright 100 A. 467,116 
Me. 183, L.RJL1917F 683—Great 
Northern Mfg. Co. v. Brown, 92 A. 
998,. 118 Me. 61. 

Masa—Rollins v. Qulmby, 86 N.B. 

860. 200 Mass. 162. 

Mo.—Ulmann v. Union Pac. R. Co., 
85 S.W.2d 647, 660, citing Ooipua 
Juris—Groff V. Longsdon, 289 S.W. 
1087—Si^her v. Webb-Kiinze Const. 
Co., A]}p., 263 S.W. 1022. 


Neb.-nj. I. Case Co. v. Hrubesky, 251 
N.W. 169, 125 Neb. 588. 

N.J.—^Diamond Rubber Co. v. Feld- 
steln, 171 A, 816, 112 N.J.Law 614. 
affirming 166 A. 710, 11 N.J.Misc. 
467—John A. Cozzone & Co. v. Red- 
field, 141 A. 920, 103 N.J.Bq. 19, 
affirming 129 A. 699, 98 N.J.Bq. 41. 

N.T.—Outcault Advertising Co. v. 
Stratton, 164 N.T.S. 792, 178 App. 
Dlv. 863—Zlnman v. Lockwood, 246 
N.T.S. 696, 188 Misc. 592—Sabelll 
V. Bellanca Aircraft Corporation, 
286 N.T.S. 821, 184 MIsc. 889, af¬ 
firmed 288 N.T.S. 923, 228 App.Dlv. 
687—Electrical Audit & Rebate Co. 
V. Greenberg, 107 N.T.S. 110, 66 

• Misc. 614—Moloughney v. White, 
168 N.T.S. 582. 

N.C.—^Breece v. Standard Oil Co. of 
New Jersey, 184 S.E. 86, 209 N.G 
627—Dunbar v. Tobacco Growers' 
Co-op. Ass’n, 130 S.B. 605, 190 N. 
C. 608—Furst & Thomas v. Merritt 
130 S.B. 40, 190 N.C. 897—Taylor 
V. Edmunds, 97 S.B. 42, 178 N.C. 
326—Pate v. Blades, 79 S.B. 608, 
163 N.C. 267—Grlflip v. Roanoke R., 
etc.', Co., 68 S.B. 307, 140 N.C. 614, 
6 L.R.A..N.S., 463. 

N-D.-r-Kramer v. K O. Lee & Son 
Co., 260 N.W. 878, 874. 64 N.D. 84, 
citing Oozpua Juris, 

Ohio.—City View Apartment & Stor¬ 
age Co. V. Neiss, App.,' 164 N.B. 
161. 

Or.—Holmberg v. Prudential Sav¬ 
ings & Loan Ass’n, 278 P. 943, 130 
Or. 1—Union Central Life Ins. Co. 
V. Kerron, 264 P. 468, 128 Or. 70— 
Security Finance Co, v. Comini, 249 
P. 1064, 119 OkL 460. 

S.a—Souba V. Life Ins. Co. of Vir¬ 
ginia, 197 S.B. 826, 829, 187 S.G 
311, citing Corpus Juris—Thomp¬ 
son V. Bass, 186 S.B. 346. 167 S.a 
846 —Crosby v. Metropolitan Life 
Ins. Co., 186 S.B. 266, 268, 167 
S.a 265, citing Corpus Juris— 
Ellis v. Johnson, 141 S.B. 664, 667, 
148 S.C. 825, citing Corpus Juris— 
Continental Jewelry Co. v. Kerhu- 
las, 184 8M 606, 606, 136 S.a 496, 
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citing Corpus Juris—J. B. Colt 
Co. V. Britt 123 S.B. 846, 847, 129 
8.C. 226, citing Corpus Juris. 
Tex.—Barron G. Collier, Inc., v. Con- 
nelley, CIv.App., 116 S.W.2d 849— 
Commercial Jewelry Co. v. Brac- 
zyk, Clv.App., 277 S.W. 764. 

Wash.—Otto Baedeker & Associates 
V. Hutton, 7 P.2d 17, 166 Wash. 
376. 

13 C.J. p 871 note 29. 

BxexolBs of ptudeno* and effect of 
uegligenoa 

One Induced to sign Instrument 
under belief that he has signed In¬ 
strument of different Import Is not 
obligated thereon If he exercised pru¬ 
dent diligence within his ability to 
do so.—J. E. Watkins Co. v. Thomp¬ 
son, 98 'S.W.2d 1100, 280 Mo.App. 482 
—^18 C.J. p 871 note 29 [a], 

Beauoval of ooutraot and Insortlou of 
dlffsxeut terms 

If sewing machine companjr's 
salesman unauthorlzedly removed 
contract from prospective customers' 
office before terms were agreed on 
and Inserted other terms, customers 
would not be bound thereby, unless 
subsequently ratified.—New Home 
Sewing Mach. Co. v. Westmoreland, 
38 S.W.2d 814, 183 Ark. 769. 

86;. S.C.—Souba v. Life Ins. Co. of 
Virginia, 197 S.B. 826, 829, 187 S.C. 
811, citing Corpus Juris—Hood v. 
Life & Casualty Co., 176 S.B. 76, 
78, 178 S.C. 139, citing Corpus Jtu 
rls—J. B. Colt Co. V. Britt, 123 S. 
B. 846. 848, 129 S.C. 226, citlng 
Corpns Juris. 

99. N.M.—Vermont Farm Mach. Co. 

V. Ash, 170 P. 741, 23 N.M, 647. 
Okl.—^Dusbakek v. Bowers,* 43 F.2d 
97, 102, 178 Okl. 53, quoting Corpus 
juris. 

13 C.J. p 372 note SL 

1. Me.—Bixler v. Wright, 100 A, 467, 
116 Me. 133, L.R.A.1917F 638. 
Minn.—^Phillips Petroleum Co. v. 
Roth, 242 N.W. 629, 186 Mljon. 178 
—National Cash Register Coi' v. 
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of a want of prudence in rel 3 ring on such represen¬ 
tations, the underlying principle of these decisions 
being that the negligence of a party to a contract 
induced by the fraud of the other cannot be taken 
advantage of by the latter.® Failure to read a con¬ 
tract may be excused where induced by some tridk 
or artifice of the other party,® as in the case of sub¬ 
stitution of documents considered infra § 140, or 
where the instrument signed was a mere copy of a 
lost original,* or where the circumstances are such 
that the signer had the right to rely on the repre¬ 
sentations of the other as to its contents, as by rea¬ 


son of their confidential relations or the infirmi¬ 
ties of the signer.® However, it has also been 
held that, where the parties deal at arm’s length, one 
signing a contract may not rely on the represen¬ 
tations of the other party as to its contents,® that 
one in fact not relying on false representations con¬ 
cerning the contents on an instrument but undertak¬ 
ing to ascertain them himself may not later plead 
fraud,^ that the negligence of the signer in the ex¬ 
ecution of an unread instrument may preclude his 
avoidance thereof on the ground of fraud,® that, 
where no trick or artifice is employed, failure to 


Merrigan, t81 N.W. 685, 148 Minn. 
270. 

Tex.—Barron G. Collier, Inc., v. Con- 
nelley, Civ.App., 116 S.W.2d 849. 

2, Hawaii.—Cummins v. Cummins, 
24 Hawaii 116. 

Me.—Blxler v. Wright, 100 A. 467, 
116 Me. 138, L..II.A.1917P 633. 
Mich.—^Boston Plano & Music Co. v. 
Pontiac Clothing Co., 166 N.W. 866, 
199 Mich. 141. 

Minn.—Phillips Petroleum Co. v. 
Roth, 242 N.W. 629, 186 Minn. 173 
—Flnkelsteln v. Henslln, 188 N.W. 
737, 162 Minn. 386. 

Mo.—^Poe y. Illinois Cent. R. Co., 73 
S.W.2d 779, 783, citing Corpus OU. 
lis—^Ulmann v. Union Pac. R. Co., 
36 S.W.2d 647, 661, citing Corpus 
Juris—State ex reL Union Pac. R. 
Co. V. Bland, 23 S.W.2d 1029, 824 
Mo. 601. 

N.C,—^Dorrlty V. Greater Durham 
Building & Loan Ass'n, 169 S.H. 
640, 204 N.C. 698. 

OkL—Dusbahek v. Bowers, 43 P.2d 
97, 102, 173 OkL 63, rehearing de¬ 
nied, 47 P.2d 141, 173 OkL 53, Quot¬ 
ing Corpus Juris. 

Pa.—Ashland Towson Corporation v. 
Easunlc, 168 A. 602, 110 Pa.Super. 
496. 

R.L—Continental Tllustratlng Co, v. 
Longley Motor Sales Co., 113 A. 
869, 43 B,I. 66S.* 

Tfex.—^Barron Q. Collier, Inc., t. Con- 
nelley, Clv.App., 116 S.W.2d 849. 
Utah.—Bennett v. Bowen, 238 P. 240, 
66 Utah 444. 

IS C.J. P 372 notes 32, 33. 

& U.S.—Ford Motor Co. y. Pearson, 
C.C.A.Wash., 40 F.2d 858. 

Ga.—Bentley y, Barlow, 173 S-B. 707, 
178 Ga. 618. 

Ind.—Rohinson y. Glass, 94 Ind. 211. 
Iowa.—^International Transp. Ass'n 
y. Atlantic Canning Co., 249 N.W. 
240, 216 Iowa 839—Midland Mortg. 
Co. V. Rice, 198 N.W. 24, 197 Iowa 
711—Dashlel v. Harshman, 86 N.W. 
86. 113 Iowa 283. 

Mich.—Otto Baedeker ft Associates y. 
Hamtramck State Bank, 241 N.W. 
249, 257 Mich. 436—^International 
Transp. Ass’n y. Bylenga, 236 N.W. 
771, 264 Mich. 236. 


Mo.—^Maupln y. Missouri State Life 
Ins. Co., App., 214 S.W. 398. 
N.T.—ZInman v. Lockwood, 246 N.T. 

S. 696, 138 Misc. 692. 

N.C.—Dorrity v. Greater Durham 
Building ft Loan Ass’n, 169 8.E. 
640, 204 N-C!- 608. 

Tex.—Indemnity Ins. Co. of North 
America y. W. L. Macatee ft Sons, 
101 S.W.2d 563. 129 Tex. 2, affirm¬ 
ing W. L. Macatee ft Sons v. Cham¬ 
bers, Civ.App.. 69 S.W.2d 486— 
Black y. Moak Clothes Shop. Civ. 
App., 99 S.W.2d 343. 

Alteration during temporary ahsenoe 
Where one read contract and was 
I called from room to consult with 
friend and returned and signed In¬ 
strument which had been altered in 
his absence, a finding was warranted 
that alteration was imposition and 
fraud, not being a case of one sign¬ 
ing written instrument without read¬ 
ing it—Brown v. Grow, 144 N.B. 403, 
249 Mass. 496. 

Use of stratagem as exousliig fail, 
ure to read 

Rule that one signing contract 
cannot defend on ground that he did 
not read it Is inapplicable when neg^ 
lect to read is induced by some stra¬ 
tagem of one seeking to enforce con¬ 
tract-international Transp. Ass'n 
V. Bylenga, 236 N.W. 771, 254* Mich. 
236. 

; 4. Iowa.—Christensen y. Harris, 180 
N.W. 325, 190 Iowa 266. 

Inolndliig sentences not In original 
Rule that a party who is able to 
read, and who is not prevented from 
reading it, Is hound by a contract 
he signs ought not to apply in all 
Its strictness where the signing was 
of a mere copy, which defendant re¬ 
quested plaintiff to make for her, and 
which plaintiff represented was a 
mere copy of the original copy which 
she had signed and lost, the copy 
as signed containing several sentenc¬ 
es not included in the orlginaL— 
Christensen v. Harris, supra. 

I $• Ark.—^Pictorial Review Co. v. 

Rosen. 285 S.W. 386, 171 Ayk. 719. 
Cal.—^Kane v, Mendenhall, 66 P.2d 
498, 6 Cal.2d 749—Gajanich v. 
Gregory, 8 P.2d 389, 116 Cal.App. 
622. 


Ind.—^Robinson v. Glass, 94 Ind. 211. 
Ky.—Laird v. Laird, 13 Ky.Op. 266. 
Md.—Farmer v. O’Carroll, 160 A. 12, 
162 Md. 431. 

Mo.—Porter v. United Rys. Co. of St 
Louis, 148 S.W. 162, 165 Mo.App. 
619. 

N.T.—Electrical Audit ft Rebate Co. 

V. Greenberg, 107 N.T.S. 110, 56 
Mlsc. 614. 

a Arlz.—^Mutual Ben. Health ft Ac¬ 
cident Ass'n V. Ferrell, 27 P.2d 
619, 43 Ariz. 477. 

Iowa.—Crum v. McCollum, 233 N.W. 
678, 211 Iowa 319—Miles F. Blxler 
Co. V. Argyros, 221 N.W. 828, 206 
Iowa 1081. 

Ky.—White Sewing Mach. Co. v. 

Smith, 222 S.W. 81, 188, Ky. 407. 
Mo.—Alford y. Wabash Ry. Co., 78 S. 

W. 2d 277, 229 Mo.App. 102—Chip- 
ley y. National Life ft Accident 
Ins. Co., App., 67 S.W.2d 992, 

Bapxwentatloui omitting matezUl 
facts 

Where plaintiff's agent made state¬ 
ments as to the contents of a note, 
which were true as far as they went 
but omitted to tell other material 
facts concerning the contents, and 
defendant signed without reading the 
note, it was held In a subsequent suit 
on the note that defendant could not 
avoid liability on the ground of 
fraud, there being no reason why de¬ 
fendant should not have read the 
note for himself instead of relying 
on the agent’s statements.—^Harrison 
y. Lee, 79 S.E. 211, 13 Ga.App. 846. 

7. Okl.—J. B. Colt Co. V. Thomp¬ 
son, 242 P. 1030, 114 Okl. 61. 

Tex.—Alexander y. Anderson, Civ. 

App., 207 S.W. 206. 

Wls.^—Creasy Corporation v. Dun¬ 
ning, 196 N.W. 776, 182 Wls. 388. 

8. Fla.—^Harris v.Zeucb, 187 So. 
135, 103 Fla. 188. ■ 

Iowa.—Engle v. Ungles, 278 N.W. 
879—State Sav. Bank, Missouri 
Valley, v. Deal, .203 N.W. 293, 200 
Iowa 490—Lillie v. Shrlver, 179 N. 
W. 632, 190 Iowa-861—Wallace v. 
St Paul, etc., R. Co., N.W. 772, 
67 Iowa 647. , 

Mo.—Hannah v. Butts, 14 S.W.2d 81, 
222 Mo,App. 1098. 
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read an instrument because of the representations 
of another as to its contents will not relieve the 
signer from his obligations,9 and that a party in 
possession of his faculties and able to read is not 
excused from reading an instrument presented for 
his signature by a mere statement that it conforms 
to a previous verbal agreement^® 

Where false representations are in fact made of 
such character as reasonably to excuse a party from 
reading the contract before signing it, it is not nec¬ 
essary that they have been made with a specific bad 
intent.1^ The rule that a person is not inexcusably 
negligent in signing a contract, relying on a false 
statement on the part of the other party as to its 
import, applies only where the deceit is practiced at 
the time of such signing,l2 and induces him to re¬ 
frain from reading the contract^* A representation 
that a contract is such as the party has agreed to 
sign, made by one whom the party knows is not in 
a position to make such representations, does not 
constitute fraud.^* 

The right of rescission for misrepresentation as 


§ 138 

to the contents of a written contract where the 
rights of third persons are involved is considered 
infra § 165. 

Misrepresentof^s reading of instrument as not 
curing fraud. That defendant reads a technical 
instrument to plaintiff does not preclude plaintiff 
from recovery for previous misrepresentations con¬ 
cerning its meaning of which the reading fails to 
disabuse plaintifFs mind.^^ 

Signing blank form. It has been held that one 
signing a printed form containing blank spaces on 
the representation of another that he will fill in 
such bla^ spaces in accordance with the agreement 
of the parties may not thereafter avoid the contract 
if such other inserts unauthorized, matter,al¬ 
though this decision seems contrary to the rule that 
one may not take advantage of his own fraud. 

Resulting damage. It has been both afifirmed^^ 
and denied!® that damage must be shown to enable 
one to avoid a contract for misrepresentations con¬ 
cerning its contents. The general rule as to the re- 


Neb.—Osborne v. Missouri Pap. R. 

Co., 98 N.W. 685. 71 Neb. 180. 
N.D.—Carufel v. Kounts, 232 N.W. 
609. 60 N.D. 91. 

OkL—Outcault Advertlsinff Co. v. 
Waurlka Nat Bank. 227 P. 144, 100 
Okl. 96. 

Vo IWod In legal seue 
When one signs a paper at the 
instance of another, which he could 
read and had opportunity to read 
and was not fraudulently’ prevented 
from reading, there Is not In a legal 
sense such a fraud as would vitiate 
the Instrument on the grounds of 
misrepresentation of Its contents, 
when he failed to read It.—^Butler 
Cotton Oil Co. V. G. H. Campbell 
& Son. 78 So. 64S, 16 Ala-App. 446. 
dxcnmgtanoes patting slffner on 
gpard 

Where defendant claimed that 
fraud was practiced on him In execu¬ 
tion of contract he signed when hur¬ 
rying to catch train, but prior con¬ 
tract had been submitted containing 
provisions not agreed to and he had 
refused to sign, he was put on guard 
as to signing the 'later writing with¬ 
out first reading It —^Ijovell v; Potts, 
226 P. 1111, 112 Or. B38. 
a. Ga.—Atlanta & W. P. R. Co. v. 
McCord. 189 S.E. 403, 54 Qa.App. 
811—Ducros V. People’s Drug 
Store. 94 S.R. 897, 21 Ga^App. 634 
—Levy V. Miles F. Blxler Co., 93 
S.E. 233, 20 GaAj>p. 766. 

Minn.—First National Bank v. Schir^ 
mer, 169 N.W. 800, 134 Minn. 887 
—Ward V. Johnson, 63 N.W. 766, 
61 Minn. 482. 38 Am.S.R. 616. 
Mo.—Bradford v. Wright, 128 S.W. 
108, 1'45 Mo.App. 623. 


Neb.—Osborne v. Missouri Pac. R 
Co.. 98 N.W. 686, 71 Neb.* 180. 

Okl.—Johnson v. Harris, 26 P.2d 1072, 

166 OkL 23—Green v. Cox Machin¬ 
ery Co., 244 P. 414, 116 OkL 266. 

Oaxeless signing of contxaot 
Unless A says or does something 
reasonably calculated to deceive one 
of ordinary prudence and to prevent 
him from using ordinarily prudent 
diligence in the execution of a con¬ 
tract A will not be liable for false 
statements as to the contents of a 
contract signed unread by B so as to 
relieve B from liability on his con¬ 
tract.—United Talking Mach. Co. v. 
Metcalf, 191 S.W. 881, 174 Ely. 182.. 
la Ala.—Dunham Lumber Co. v. 

Holt 26 So. 663, 128 Ala. 386. 
Miss.—See J. B. Colt Co, v. Harris, 
171 Bo. 696. 697, 177 Miss. 636, 
citing Corpus Jtixis. 

13 C.J. p 372 note 34. 

11. WIs.—Standard Mfg. Co. v. 
Stallman, 107 N.W. 662, 128 WIs. 
376T-fltandard Mfg. Co. v. Slot 98 
N.W. 923, 121 WIs. 14, 106 Am.S.R. 
1016. 

1& Wia.—^Bo8twi<^ V. Mutual L. 
Ins. Co., 89 N.W. 638, 92 N.W. 246, 
116 Wis. 392, 67 L.R.A. 705. 

13. Ga.—Wynn v. First Nat. Bank, 

167 S.B. 613, 176 Ga. 218—Lee v. 
Loveland. 157 S.B. 707, 43 Ga-App. 
6 . 

Misreading of con'^ract to party is 
defense only where he was Induced 
to rely on misreading.—^Dyrssen v. 
Union Electric Light & Power Co., 
295 S.W. 116, 317 Mo. 221. 

14b —Terry v. New York Mut 
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L. Ins. Co., 22 So. 632, 116 Ala. 
242. 

15. Vt.—McKindly v. Drew, 41 A- 
1039, 71 Vt 138. 

InsuraaLce policy 

One who had deceived a person In¬ 
to taking a life insurance policy, dif¬ 
ferent from that bargained for, could 
not purge the transaction of deceit 
by reading the policy before deliver¬ 
ing It, if he saw that the policy 
holder was still under the false im¬ 
pression previously • created.—^Mc- 
Kindly v. Drew, supra, 

16. Mo.—^^na Ins. Co. v. Detjen, 
App., 211 S.W. 911. 

Mlsplaoed oonfidenoa la. tnsnxaace 
agsat 

Where one signed a blajik form of 
contract, not taking time to read the 
same, because the other party, an 
Insurance agent, was In a hurry to 
take a train and leave town, relying 
on such other party to fill In the 
blanks in a certain manner, such oth¬ 
er person agreeing to fill it in In the 
desired manner, but falling to do so, 
he cannot avoid the written contract 
on the ground of fraud.—^bffltna Ins. 
Co. V. Detjen, supra. 

17. Tex.—Russell v. Industrial 
Transp. Co., 261 S.W. 1034, 113 
Tex. 441, 51 A.L.R. 1, affirming 
Industrial Transp. Co. v. Russell, 
Civ.App., 288 S.W.’ 1030, and affirm¬ 
ed Russel V. Industrial Transp. 
Co.. 268 S.W. 462, 118 Tex. 441, 61 
A.L.R. 1. 

18. Minn.—National Cash Register 
Co. V. Merrigan, 181 N.W. 686, 148 
Minn. 270. 
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§ 138 


quirement of damage in fraud vitiating contracts is 
considered infra § 164. 

Void agreements. Misrepresentation as to the 
nature of an instrument which one is induced to 
sign unread has been held to render it void ab in- 
itio.i^ 

§ 139. -Uliterate Persons 

V^hlle the Illiteracy of a party will not excuse him 
from the duty of learning the contents of a Written con¬ 
tract, as by having another read It to him, Illiteracy may, 
when considered in the light of other facts, such as 
fraud or overreaching, afford sufficient evidence to In¬ 
validate the Illiterate's contract. 

A party’s mere ignorance, occasioned by his lim¬ 
ited intelligence and understanding of the lan¬ 
guage and of the contents of the contract which 
he voluntarily executes, is not, in the absence of 
fraud, a ground for avoiding it, although it is 
different from what he supposed.®® So, where a 
person cannot read the language in which a con¬ 
tract is written, it is ordinarily as much his duty 
to procure some person to read and explain it to 
him before he signs it as it would be to read it 
before he signed it if he were able so to ^o, and 


his failure to obtain a reading and an explanation 
of it is such gross negligence as will estop him from 
avoiding it on the ground that he was ignorant 
of its contents.®! However, while the fact that 
a person is unable to read creates no presump¬ 
tion that he was ignorant of the contents of a con¬ 
tract signed by him,2® the illiteracy of a party has 
an important bearing on the question of the ex¬ 
istence of fraud in procuring his signature, and 
it has been held that where fraud is alleged it is 
incumbent on the person relying on the contract 
to show that it was executed with a full under¬ 
standing of its terms and effect,®® although it 
has been said that the true rule is that it is only 
where some fact is established tending to show 
the practice of deception that the necessity arises 
of producing aflSrmative proof in support of the 
good faith of the transaction.®* Illiterate persons 
ignorant of the contents of contracts signed by 
them may .be relieved of their obligations there¬ 
under on proof of anything in the nature of over¬ 
reaching or unfair advantage taken of their illit¬ 
eracy.®® Other cases have gone so far as to hold 
that it is the duty of the person relying on the 
contract to show that it, or the material parts of it, 


19. N.Y.—^Moaes v. Carver, 298 N.Y. 

S. 378, 164 Misc. 204. 

20l U.S.—New York Life Ins. Co. v. 
Ewetkauskas, C.CLA.Pa., 63 F.2d 
890, cerUorarl denied 53 S.a. 793. 
2S9 U.S. 762. 77 L.Bd. 1605—Adam- 
08 V. New York Life Ins. Co, D.C. 

22 F.Supp. 162, affirmed, COJL, 
24 P.2d 943. 

Colo.—Erickson v. Knights of the 
Maccabees of the World, 203 F. 674, 
676, 71 Colo. 9, quoting Ooxpvui Jti- 
lii. 

Idaho.—Hampton v. Lee, 286 P. 1023, 
49 Idaho 16. 

Ga.—Miller v. Walker, 97 S.E. 869, 23 
GaApp. 273. 

Iowa.—First Nat Bank v. Ten Napel, 
200 N.W. 406, 198 Iowa 816. 

Mass.—Wilklsius V. Sheehan, 156 N. 

EL 6, 258 Mass. 240. 

Mo.—Zeilmau v. Central Mut Ins. 
Ass’n, 22 S.W.2d 88, 224 Mo.App. 
145. 

N.J.—^Modern Sec, Co. v, Lockett, 143 
A 511. 

Tex.-W. L. Macatee & Sons v. Cham¬ 
bers, Civ.App., 69 S.W.2d 486, 489, 
quoting Coxpus Jhxla, and affirmed 
Indemnity Ins. Co. North Amer¬ 
ica V. W. L. Macatee & Sons, 101 S. 
W.2d 563, 129 Tex 2. 

13 CJ. p 372 note 38. 

XonSgw IguonuEt of language 
Ohio—Muskovita v. Sun Underwrit¬ 
er's Agency of Sun Ins. Co., 8 Ohio 
App. 422. 

gL Aria.—Sovereign Camp, W. O, 
W. T. Danl^ 62 P.2d 1144, 48 Aria, j 
479. I 


Colo.—^Erickson v. Knights of the 
Maccabees of the World, 208 P. 674, 
676, 71 Colo. 9, quoting Corpus Jh- 
xla. 

DeL—Sharpless-Hendler Ice Cream 
Co. V. Davis, 165 A 247, 248,17 Del 
Ch. 321, citing Corpus Jtzls. 
ni.—Shulman v. Moser, 119 N.E. 886, 
284 ni 134. 

Kan.—J. B. Colt Co. v. .Kocher, 265 
P. 48, 50, 128 Kan. 286, quoting 
Corpus Tnrls—^Bums v. Spiker, 202 
P. 370, 372, 108 Kan. 22, quoting 
Corpus JtixlB. 

Ky.—Warfield Natural Gas Co. v. Bn- 
dicott, 99 S.W.2d 822, 286 Ky. 735. 
Mich.—Sponseller v. KlmbaU, 224 N. 

W. 859, 246 Mich. 266. 

Mo.—Yerxa, Andrews & Thurston v. 
Viviano, 44 S.W.2d 98, 99, citing 
Corpus Juris—^Zeilman v. Central 
Mut Ins. Aas'n, 22 S.W.2d 88, 224 
MoJLpp. 145—Hall v. Kansas City 
Southern Ry. Co„ App., 209 S.W. 
682. 

N.C— W. R. Grace & Co. v. Strick¬ 
land; 124 SJ). 856, 188 N.C. 369, 36 

AL. R. 1296. 

Dictum to contrary. Dorrity v. 
Greater Durham Building & Loan 
Aas’n, 169 S.E. 640, 204 N.C 698. 

Tex—Indemnity Ins. Co. v. W. L. 
.Macatee & Sons, Com.App., 101 S. 

W. 2d 553, 657, citing Corpus Juris 
—Jones V. Guilford Mortgage, Co., 
Civ.App., 120 S.W.2d 1081—W. L. 
Macatee & Sons v. Chambers, Civ. 
App., 69 S.W.2d 486, 489, quoting 
Corpus Juris, and affirmed Indem¬ 
nity Ins. Co. of North America v. 
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W. L. Macatee & Sons, 101 S.W.2d 
553, 129 Tex 2. 

13 C.J. p 872 note 89. 

XgXLOxauoe of signer's llllteraoy 
Contract executed by Illiterate per¬ 
son without being misled or demand¬ 
ing reading, where other party had 
no knpwledge of Illiteracy, was valid 
and binding.—Sharplesis-Hendler Ice 
Cream Co, v. Davis, 165 A 247, 17 
DehCh. 821. .' 

Use of ordinary oare 
One who cannot read has duty to 
use ordinary care and make some ef¬ 
fort to ascertain contents of written 
instrument before signing it—Austin 
V. Brooklyn Cooperage Co., Mo.App., 
285 B.W. 1016. ' 

29. ,Kan.—Bums v. Spiker, 202 P. 
870, 109 Kan. 22. 

N.Y.—McDonald v. John Hancock 
MuL L. Ins. Co., 44 N.Y.S. 818, 17 
App.Div. 16. 

89. Iowa.—^Flrst Nat Bank of Sioux 
Center v. Ten Naoel, 200 N.W. 406, 
407, citing Corpus Juris. 

Kan.—See Bums v. Spiker, 202 P. 
370, 372, 109 Kan. 22, citing Corpus 
Juris. 

13 C.J. p 873 note 41. 

94 Kan.—^Bnms v. Spiker, 202 P. 
870, 109 Kan. 22. 

95. Ga.—Wilson v. Bu^h, 96 S.EL, 
817, 22 GaApp. 83. ' \ 

N.J.—McKlosky v. Kobylal^x, 182 A 
497, 99 N.J.Bq. 202. 

N.C.—Breecei v., Standard Ofi Co. of 
New Jersey, 184 SJSL 86, 2109 N.C . 
627, ; 
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were read and fully explained to the other party 
before it was executed ^d that he fully under¬ 
stood it.2* 

j 140 . -Substituted Document 

Ordinarily, the signing of a contract will not obligato 
the signer where through artifice a different contract has 
been substituted for that which he intended to execute, 
aithough where the rights of third persons are involved 
it may become necessary for the signer to show that 
he was free from negligence. 

Where some trick is used to substitute another 
instrument for the one which it is intended to 
sign, as where a note is substituted for a receipt, 
and in like cases, the signature has no legal ef¬ 
fect, not because the other party is guilty of fraud, 
but because the person who perpetrates the fraud 
knows- that the other has no intention to execute 
that kind of an instrument, and hence there is no 
agreement which can give rights to an3rone,27 ex¬ 
cept where the signer is estopped by negligence or 
otherwise to set up the truth as against bona fide 
third persons,28 ^s, for example, in the case of a 
bill or note, as considered in the title Bills and 
Notes § 499. 

§ 141. Effect of Accepting Paper Containing 
Terms 

Acceptance of a paper known to contain the terms 
of an offer precludes one from later claiming that he 
did not know the terms of the contract he made, al< 
though the rule has been held inapplicable to illiterates. 

Where one accepts a paper which he knows con¬ 
tains the terms of an offer, he will be bound by 
it, and cannot be heard to say that he did not read 
it or did not know what it contained but it 
has been held that this rule does not apply to an 
illiterate person unable to read who accepts a paper 


§143 

as containing the terms of a contract previously 
agreed on.30 

§♦142. Mistake of Expression and Reforma¬ 
tion . 

Where a contract contains a mistake of expression It 
may be corrected. ‘ 

A writing is not a contract when it fails to ex¬ 
press that on which the minds of the parties met, 
and courts freely exercise the power to correct 
mistakes when the proof leaves no doubt that the 
real contract was something else.^l A mistake of 
expression occurs where the parties are of the 
same mind regarding the terms of the agreement, 
but the writing intended to embrace those terms 
does not express their true meaning. Here -in 
courts of law the contract must stand as it is 
wntten, for it is a well settled rule of evidence 
in those ^courts that parol evidence is not admis¬ 
sible to contradict, add to, or vary a writing, as 
shown in the C.J.S. title Evidence § 901, also 22 C. 
J. p 1098 note 96. Equity may in a proper case 
grant relief by way of reformation, as considered 
in the CJ.S. title Reformation of Instruments § 
26, also 53 C.J. p 931 note 19, or cancellation, as 
indicated in the title Cancellation of Instruments 
§27. 

§ 143. Mistake of One Party Only 

Ordinarily, a unilateral mistake affords no ground 
for avoiding a contract, although it may do so where 
it results In a complete difference in subject matter so as 
to preclude existence of consideration, or where It is 
caused by, or known to, the other party. 

A mistake of one of the parties only in the ex¬ 
pression of his agreement or as to the subject 
matter, not known to the other, does not affect its 
binding force, 82 and ordinarily affords no ground 


an. U.S.—Selden v. Myers, D.C, 20 
How. 506, 15 L.B<L 976. 

IW.—Suflem V. Butler, 18 KJ.Eku 

220 . 

18 €.3. p 878 note 42. 

ser. Pa.—Stauffer v. Gebhardt, 157 A. 
517, 518-519, 103 Pa.Super. 300, 
guotlng Corpus Juris. 

18 OJ. p 373 note 48. 

Substttntlnr dlf ereut oontxaot 
Where plaintiff’s salesman first 
showed defendant a contract form 
which he carried as a sample, and 
then gave defendant another and ma^ 
terlally different contract’ to sign, 
•end when defendant who. had mis¬ 
placed his glasses, wanted to read it 
before sliming, the salesman told de¬ 
fendant he was in a hurry to catch a 
train aiid by falsely representing 
"that the contract to be signed was 
the saine as the form and’ misread¬ 


ing parts of the contract to defend¬ 
ant, the salesman induced plaintiff to 
sign without reading, such trickery 
relieved defendant from the rule as 
to negligence, and the fraud was a 
valid defense to a suit on the con¬ 
tract.—Jewelry Co. v. Pessler, i28 N. 
W. 967, 145 Iowa 741. 

SB. Pa.—Stauffer v., Gebhardt, 167 A. 
617, 518-619, 108 Pa.Super. 800, 
quoting Corpus Joiis. 

39. CaL—Fidelity, etc., Co. v. Fres¬ 
no Flume, etc., Co., 119 P. 646, 161 
CaL 466, 473, 87 L.R.A.N.S., 322. 

13 C.J. p 873 note 46. 

aa Iowa-—Dryer v. Security F. Ins. 
Co., 82 N.W. 494. 

31.. Wis.—Wolfgram v. Schoepke, 
100 N.W. 1064, 128 Wis. 19, 8 Ann. 
Cas. 898. 

88. U.S.—Blue Diamond go. v. I 
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Charles M. Allen Sc Son, C.C.A. 
Ala., 56 F.2d 1, certiorari denied 58 
S.Ct 17. 387 U.S. 616, 77 L.Ed. 584 
—Sudduth v. Storm King Coal Co., 
C.C.A.E:y., 268 F. 438—American 
Water Softener Co. v. United 
States. 50 CtCL 209. 

Iowa.—Bach v. Interurban By. Co., 
171 N.W. 723, modified In other re¬ 
spects 174 N.W. 883. 

Ky.—Board of Regents of Murray 
State Normal School v. Cole, 278 
S.W. 508, 609, 209 Ky. 761. quoting 
Corpus Juris. 

La.—^Hello World Broadcasting Cor¬ 
poration V. International Broad¬ 
casting Corporation, 178 So. U5, 
119, 186 La.. 689,. quoting Corpus' 
Juris. 

Md.—Gross V. Stone, 197 A. 187.' 

Mass.—Stevens v. William 8. Howe 
Co.. 176 N.E. 208. 275 Mass. SiSl 

N.J.—Levine v. Lafayette Bldg, (Joy- 
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for its rescission even in equity,3* although in substance between what is supposed to be and what 
proper cases a contract may be avoided for uni- is taken, so as to constitute an absence of con- 
lateral mistake,3* as where it is such a mistake sideration.85 The principle of our law is the same 
as to show that there is a complete difference* in as that of the civil law, and the diflBculty in every 


I>oratioii, 142 A. 441, 108 N.J.Bq. 
121, reversed on other grounds 1^8 
A. 772. 105 N.J.Eq. £32. 

N.T.—Harding v. Knapp, 8 N.T.S.2d 

N.C.-^eek v. Southern Ry. Co., 198 
S.B. 628. 214 N.C. 162. 

Pa.—Holmes v. Cameron, 110 A. 81. 
82, 267 Pa. 90, quoting Corpus Jn- 
lis. 

Tex,— Stroud v. Pechacek, Civ.App., 
120 S.\V.2d 626—State v, Scholr 
Bros., Clv.App., 4 S.W.2d 661—^Key¬ 
stone Pipe & Supply Co. of Texas 

V. Kleeden, Civ.App., 299 S.W. 671, 
673. citing Corpus Juris—American 
Maid Flour Mills v. Lucia, Civ. 
App., 285 S.W. 641—Taylor-Cotton 
Oil Co. V. Barly-Poster Co., Civ. 
App., 204 S.W. 1179, dismissed for 
want of Jurisdiction, 

9 C.J. p 697 note 68—13 C.J. p 373 
note 51. 

iBclnslou of provision 
Mistake of one party to contract 
with reference to Inclusion of provi¬ 
sion therein will not preclude con¬ 
tract from becoming effective, where 
mistake Is not mutual, and no fraud 
Is charged or proved,—Wlnklebleck 
v. City of Portland, 31 P.2d 637, 147 
Or. 226. 

In action at law on an express 
written contract, the contract, In the 
absence of allegation or proof of 
fraud, must be construed and en¬ 
forced according to the true meaning 
of its language, and may not be ad¬ 
judged ineffectual because one par¬ 
ty understood It differently.—Law 
Reporting Co. v. Whitaker, Mo.App,, 
264 S.W. 715. 

UOstaks luJawwn to other party 
Where one party to a contract has 
made a mistake, hut such mistake is 
not known to the other party to the 
contract, it Is not invalidated.—Selgle 
V. Hiamllton-Carhartt Cotton Mills, 
213 P. 305, 89 OkL '68. 

33L TCan. —Green V. Bankers* Life 
Ins. Co. of Nebraska, 209 P. 670, 
112 Kan. 50. 

Ky.—Sheeran v. Irvin, 19 S.W.2d 976, 
230 Ky. 307—Board of Regents of 
Murray State Normal School v. 
Cole, 278 S.W. 508, 509, quoting 
Corpus Juris. 

La.—Hello World Broadcasting Cor¬ 
poration V. International Broad¬ 
casting Corporation, 173 So. 115, 
119, 186 La. 589. quoting Corpus 
Juris. 

Maas.—John J. Bowes Co. v. Inhabi¬ 
tants of Town of Milton, 151 N.E. 
116, 256 Mass. £28. 

Mo.—Saline County v. Thorp, 88 S. 

W. 2d 183, 387 Mo. 1140. 

N.C.—Cheek v. Southern Ry. Co., 198 


S. B. 626. 214 N.C. 152—Potter v. 
Miller, 133 S.B. 103. 191 N.C. 814. 

Pa.—Holmes v. Cameron, 110 A. 81, 
82. 267 Pa. 90, quoting Corpus Ju¬ 
ris. 

Tex.—State v. Scholz Broa, Civ.App., 
4 8.W.2d 661. 

13 C.J. p 373 note 52. 

Absence of iutervaning Injury 
One Is not justified in asking can¬ 
cellation of contract because of uni¬ 
lateral mistake of fact on ground 
that other party suffered no Interven¬ 
ing Injury.—Wheeler v. Holloway, 
Tex.Com.App., 276 S.W. 663, revers¬ 
ing, Ct\’.App., Holloway v. Wheeler, 
261 S.W. 467. 

34. Conn.—Geremla v. Boyarsky, 140 
A. 749, 107 Conn. 387. 
lU.— ^muk V. Hryniewiecki, 17 N.B. 
2d 223. 369 HI. 546—Schaefer v. 
Henze, 168 N.E. 626, 337 Ill. 41. 
Ky.—Fields v! Cornett, 70 S.W.2d 954, 
254 Ky. 85—Reisj* v. WIntersmith, 
44 S.W.2d 609, 241 Ky. 470. 

MLeh.—^Meade v. Brown, 188 N.W. 

614. 218 Mich. 656. 

Minn.—Hatcher v. Union Trust Co. of 
Maryland. 219 N.W. 76. 174 Minn. 
241 —^Nadeau v. Maryland Casualty 
Co.. 212 N.W. 596, 170 Minn. 326— 
Olson V. Shepard, 206 N.W. 711, 
165 Minn. 433. 

Mo.—Frederlch v. Union Electric 
Light & Power Co., 82 S.W.2d 79, 
336 Mo. 1033—Employers’ Indem¬ 
nity Corporation v. Garrett, 38 S. 
W.2a 1049, 327 Mo. 874. 

N.J.—Howell V. Baker, 161 A. 117, 
106 N.J.Eq. 484. 

N.T.—Rosenblum v. Manufacturers 
Trust Co., 200 N.E. 687, 270 N.T. 
79, 106 A.L.R. 947, reversing 280 
N.T.S. 262. 245 App.Dlv. 833— 
Moses v. Carver, 6 N.T.S.2d 783. 
254 App.Div. 402, afiOrmlng 298 N. 

T. S. 378, 164 MIsc. 204—Batto v. 
•Westmoreland Realty Co., 246 N.T. 

S. 498, 231 App.Div. 103—Seldman 

T. New York Life Ins. Co., 296 N.T. 
S. 55, 162 MIsc. 660—Hanover Fire 
Ins. Co. T. Morse Dry Dock & Re¬ 
pair Co., 272 N.T.S. 792, 152 MIsc. 
Ill, affirmed 280 N.T.S. 796, 224 
App.Dlv. 780, affirmed 200 N.B. 689, 
270 N.T. 85, rearguraent denied 2 
N.E.2d 680, 271 N.T. 531—Harding 

V. Knapp, 8 N.Y.S.2d 224. 

WIs.—Miller v. Stanlch, 283 N.W. 

753, 202 WIs. 539, modifying 230 N. 

W. 47, 202 Wis. 639. 

Banh texms 

Relief from error In contract 
shown with certainty will be granted 
where to enforce it as written would 
be harsh, although the mistake be 
unilateral—^Buck v. Equitable Life 
Assur. Soc. of the United States, 166 
P. 878, 96 Wash. 683. 
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! TTnconsolouftble advantage 

One party to executory contract 
will not be permitted to obtain un¬ 
conscionable advantage merely be¬ 
cause mistake was unilateral. Al¬ 
though mistake inducing one party to 
sign contract was not Induced by 
other party’s conduct, equity will 
grant relief, if latter takes uncon¬ 
scionable advantage thereof.—Gere¬ 
mla V. Boyarsky, 140 A. 749, 107 
Conn. 887. 

aeOBtakd equivalent to fraud 

(1) Where there is a mistake en¬ 
tertained by a party to a written In¬ 
strument with knowledge of other 
party arising under circumstances 
which Impose duty on such other 
party to correct error. It Is treated 
as fraud and not as mistake.—Hard* 
Ing V. Robinson, 166 P. 808, 175 CaL 
534. 

(2) When either party to a con¬ 
tract makes an error, which the other 
party Is bound to know, then the In¬ 
sistence on that erroneous writing is 
fraud-—^Metropolitan Life Ins. Co. v. 
Tannenbaum, 281 N.T.S. 827, 166 
MIsc. 221. 

When ZBSolsslon granted for uni¬ 
lateral mistake 

(1) To rescind contract for unilat¬ 
eral mistake, consequence thereof 
must be so grave that enforcement 
of contract would be unconscionable, 
mistake must relate to material fea¬ 
ture of contract, mistaken party must 
have exercised ordinary diligence, 
and rescission must be possible with¬ 
out serious prejudice to other party. 
—Fields V. Cornett, 70 S.W.2d 954, 
254 Ky. 36. 

(2) If erroneous transaction was 
such as to Involve act of plaintiff 
only and effect of transaction would 
be the unjust enrichment of defend¬ 
ant, plaintiff is entitled to have 
transaction rescinded, although he 
was only party mistaken.—Rosen¬ 
blum v. Manufacturers Trust Co., 200 
N.B. 587, 270 N.T. 79, 106 A.L.R. 947, 
reversing 280 N.T.S. 262, 246 App.Div. 
833. 

BesolssloiL and lefbmatlon contrast¬ 
ed 

Ordinarily, to entitle a party to re¬ 
lief by way of reformation of a con¬ 
tract for mistake it must appear to 
have been mutual, but’ a mistake of 
one party of such a character that 
the minds cannot be datd to have 
met, if clearly established, is ground 
for rescission in equity.—^Baas v. 
Zlnke, 188 N.W. 612, 218 Mtoh. 662. 

3& Ky.—Bell v. Carroll, 278 S.W. 
. 641, 644, citing Corpus- juris— 

Board'of Regents of Murray State 
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case is to determine whether the mistake or mis¬ 
apprehension is as to the substance of the whole 
consideration, going, as it were, to the root of the 
matter, or only to some point, even though a ma¬ 
terial point, an error as to which does not affect 
the substance of the whole consideration.86 This 
rule has been applied to a joint contract, it being 
held that a mistake by one of several coparties 
does not relieve any of the joint contractors from 
performance as against the party of the other 
part.®^ It would seem that the rule that mistakes, 
in order to be a ground for relief in equity, must 
be mutual is applicable only when the relief is 
sought between die parties to the contract.®® 

Of one party caused by the other. If a mistake 
on the part of one of the parties to an agreement 
is caused by the other, it may entide him to avoid 
the contract.®® 

Of one party known to the other. One is not 
permitted to accept a promise which he knows that 
the other party understands in a different sense 
from that in which he understands it. In such a 
case there is no agreement,^® although equity 
sometimes rectifies the contract so as to make it 
express the real intention.'*^ 

In motive or expectation. A mistake of a party 
to an agreement relating to his motive or expecta¬ 
tion has no effect, on the ap'eement.^® 

Mistake of agent. Under statutes defining a 


mistake of fact, inter alia, as one not caused by 
neglect of duty on the part of the person making 
the mistake, a remediable mistake may not result 
from the omissions or commissions of the agent 
of the complaining party.^® 

§ 144. Mutual Mistake 

a. In general 

b. Terms of agreement 

c. Existence of subject matter 

d. Identity of parties 

a. In General 

A mutual mistake Is one shared by both parties to the 
contract and may afford ground for avoiding liability 
where relating to a material matter. 

A mutual mistake is one common to both or all 
parties, wherein each labors under the same mis¬ 
conception .respecting a material fact, the terms 
of the agreement, or the provisions of the written 
instrument designed to embody such agreement.'^* 
The mistake may apply to the nature of the con¬ 
tract, the identity of the person with whom it is 
‘made, or the identity or existence of the subject 
matter, but it must relate to a material fact past 
or present.45 Misrepresentation or fraud is not 
essential to proof of a mutual mistake.*® 

Mutual mistake as to material facts will avoid 
the agreement,although it has been said that 
mutual mistake renders the contract merely void- 


Nonnal School v. Cole, 273 S.W. 
608, 509, quoting Ooipus JOila. 
Pa.—Holmes v. Cameron, 110 A. 81, 
82, 267 Pa. 90, quoting Corpus Ju¬ 
ris. 

9 C.J. p 697 note 60—18 C.J. p 874 
note 53. 

rnnflamwxtal error 
Mistake through which contractors 
agree to perform contract for one 
third less than total figures of estl- 
mate was so fundamental that minds 
of parties never met.—Geremia v. 
Boyarsky, 140 A. 749. 107 Conn. 887. 
38. Ky.—^Board of Regents of Mur- j 
ray State Normal School v. Cole, 
273 B.W. 608, 509, 209 Ky. 761, 
quoting Corpus Juris. 

18 aj. p 374 note 64. 

37. S.C.—Sloan v. Courtenay, 32 S. 
B. 431, 54 S.C. 314. > 

38. N.T.—Lumber Each, Bank v. 
MUler, 40 N.Y.S. 1078,' 18 Mlsc. 127. 

89. Ark.—Galloway v. Russ, 300 S. 
w. 890, 894, 175 Axk. 669, quoting 
Corpus Juris. 

IS aj. p 374 note 68. 

40. Ala.—Southern Ry. Co. v. Bir¬ 
mingham Coal & Locomotive Co., 
98 So. 727, 728, 210 Ala. 540, citing 

Corpus Juris. 

17C.J.S.-^ 


Ark,—Galloway v. Russ, 800 §.W. 

890, 894, 176 Ark. 659, quoting Cor¬ 
pus Juris. 

Mo.—Saline County v. Thorp, 88 S.W. 
2d 188, 837 Mo. 1140—Frederich v. 
Union Electric Light & Power Co., 
82 S.W.2d 79, 836 Mo. 1038. 

Tex.—Ashhy v. Gibbon, Civ.App., 69 
S.W.2d 446, 448, quoting Corpus 
Juris. 

IS C.J. p 874 note 69. 

41. Tex.—^Ashby v. Gibbon, supra. 
18 aj. p 876 note 60. 

42. Ala.—Southern Ry. Qo. v. Bir¬ 
mingham Coal & Locomotive Co., 
98 So. 727, 728, 210 Ala. 640, citing 
Corpus Juris. 

13 C.J. p 374 note 67. 

431 Okl.—^Federal Land Bank of 
Wichita, Kan., v. Benson, 44 P.2d 

891. 

44 Kan.—Zuspann v. Roy, 170 P. 
887, 102 Kan. 188. 

Ky.—^Fields v. Cornett, 70 S,W.2d 954, 
264 Ky. 85. 

Mass.—O’Reilly’s Case, 164 N.B. 851, 
268 Mass. 206. 

N.J.—Levine v. Lafayette Bldg. Cor¬ 
poration, 142 A. 441, 108 N.J.Eq. 
121, reversed on other grounds 148 
A. 772, 106 N.J.Bq| 682. 
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IWla—WUlett V. Stewart, 277 N.W. 

I 665. 

45. Tex.—Keystone Pipe & Supply 
Co. of Texas v. Kleeden, ClvApp., 
299 S.W. 671. 

46. Tex.—Brewer v. Rosa, Clv.App., 
290 S.W. 781. 

Honest error 

Relief is granted under doctrine of 
mutual mistake in case of misrepre¬ 
sentation resulting fhom one party's 
honest mistake, shared in by other 
party to contract, although there Is 
nothing in transaction sufficient to 
warrant finding of legal or construc¬ 
tive fraud.—^Means v. Limpla Royal- 
Ues, Tex.Clv.App., 116 S.W.2d 468. ’ 

47. U.S.—Marker v. U.’ S., .D.C.Ida- 
ho, 43 F.2d 467—U. S. v. Golden, 34 
F.2d 867, 374, quoting Corpus Jo- 
ris—Morgan v. U. S., CtCL, 8 F. 
Supp. 746. 

Iowa.—Merriam v. Leeper, 185 N.W. 
134, 192 Iowa 587. 

Ky.—^Belknap v. Bank of Prospect, 
82 S.W.2d 504, 259 Ky. 386. 

Mass.—John J. Bow'es Co. v. Inhabi¬ 
tants of Town of Milton, 161 NJBL 
116, 266 Mass. 228. 

Nev.—^Allenbach v. Ridenour,' 279 P. 
32, 61 Nev. 487. 
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able and not void.^® It has been held that to be 
remediable the mistake must relate to a fact which 
constitutes the very essence of the contract and- 
is material in the sense that it is one of the things 
contracted about.^9 As to extrinsic facts \vhich 
may have a bearing or influence on the making of 
an agreement, but which are not the cause of it, 
it seems that a mutual mistake does not affect 
the agreement. The agreement may be set aside 
for the mistake only where the point misconceived 
was the cause of the agreement or had an im¬ 
portant influence on it®® The fact that both par¬ 
ties mistook the value of the subject matter of 
the contract, so that one sold more of a thing or 
a more valuable thing than he thought he was 
selling, and the other received more than he ex¬ 
pected to receive, is, according to the weight of 
authority, immaterial to the case,®^ although there 
are, some cases in apparent conflict ;®2 and so it 
is generally as to all‘facts which are not of the 
essence of the agreement, the rule being that a 
mutual mistake as to these has no effect.®® 


When facts doubtful and parties asstmie risk. 
Where the parties treat on the basis that the fact 
which is the subject of the agreement is doubtful, 
and the consequent risk each is to encounter is 
taken into consideration in the stipulations assented 
to, the contract will be valid notwithstanding any 
mistake of one of the parties.®^ 

b. Terms of Agreement 

Mutual mtatake at to the terms of an agreement in¬ 
validates the contract, although one party’s misconcep. 
tion of the meaning of plain language cannot be classified 
as a mutual mistake. 

It has been seen that it is essential to every 
agreement that the parties to it should have con¬ 
sented to the same subject matter in the same sense; 
they must have contracted ad idem.®® Hence, 
where one person offers a thing and the other ac¬ 
cepts it and the parties have in mind different 
things, there can be no agreement. So, where 
the language used is understood differently by the 
parties, there is no meeting of minds and there can 
be no agreement®® These cases may be classed 


N.C—Hinadale v. W. L Phillips Co., 
156 S.E. 238, 199 N.C. 663. 

Okl.—Lovell V. City of Altus, 246 P. 
468. 118 Okl. 106. 

Pa.-—Hill & Suender v. Mill Creek 
Coal Co., 5 Schuylkill Eeg. 356. 
Tex.—Lido Oil Co. v. W. T. Waggon¬ 
er Estate, Civ.App., 31 S.W.2d 164, 
error refused—Ferguson v. Mounts, 
avJtpp., 281 S.W. 616. 

Utah.—^Board of Education v. Board 
of Education. 89 P.2d 840, 841, 85 
Utah 281, citing Coxpna Jnzls. 
Wash.—Sutton v. Peterson, 64 P.2d 
884. 

Wls.—^Moelenpah v. Mayhew, 119 N. 

W. 826, 188 Wls. 561. 

13 C.J. p 876 note 68. 
moomi^lete plans 

That contractor made hid for pub¬ 
lic contract on plans which were not 
complete was mutual mistake, war¬ 
ranting rescission of contract.—^Lov¬ 
ell V. City of Altus, 246 P. 468, 118 
Okl. 106. 

4B. Okl.—^ypsy Oil Co. v. Schon- 
wald, 281 P. 864, 107 OkL 268. 

49. Mass.—Cavanagh v. Tyson, 
Weare & Marshall Co., 116 N.E. 
818. 227 Mass. 487. 

not going to essenjoe of oom. 
tract 

That soil, through which piles for 
construction of pier were contracted 
to be driven. In accordance with 
plans indicating that it was soft and 
easily penetrable, consisted largely 
«f trap rock, through which it was 
difficult to drive piles, did not show 
such mutual mistake of fact as to 
permit rescission, not being of very 
essence and material element In par¬ 
ties’ minds as one of things contract¬ 


ed about—Cavanagh v. Tyson, Weare 
& Marshall Co., supra, 
sa U.S.—^In re Construction Mate¬ 
rials Corporation, D.C.Del., 18 P. 
Supp. 609. 

S.C.—Blasslngame v. Greenville 
County, 182 S.E. 616, 184 aa 824. 
13 C.J. p 876 note 64. 

Basis of contract 

(1) Court of equity may rescind 
contract on ground of mutual mis¬ 
take in reference to facts on which 
contract Is based.—Blassingame v. 
Greenville County, 132 aE 616, 134 
aa 824. 

(2) Cancellation is granted where 
both parties are mistaken as to col¬ 
lateral matter constituting basis of 
contract, and inducement to its for¬ 
mation.—Glenn v. City of Birming¬ 
ham, 187 So. 292. 223 Ala. 50L 
OoBatsral natter 

■ Equity -will freely grant rescission 
of contract for mistake of both par¬ 
ties as to material collateral matter, 
vital to and forming an essential part 
of contract—Tetenman v. Epstein, 
226 P. 966, 66'CaLApp. 746. 

Test of right to reielssioii. 

In actions for rescission of con¬ 
tracts, the true test In cases involv¬ 
ing mutual mistake of fact Is wheth¬ 
er the contract would have been en¬ 
tered into had there been no mistake. 
—^Lindeberg v. Murray, 201 P. 769, 
117 Wash. 488. 

61. Wls.—Wood V. Boynton, 25 N. 

W. 42, 64 Wla 265, 64 Am.R 610. 
IS C.J. p 376 note 66. 

SIL Mich.~^herwood v. Walker, 33 
N.W. 919, 66 Mich. 568, 11 Ain.S.R. 
681. 

13 aJ. p 876 note 66. 
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581 IlL—Brown Broa Mfg. Co. v. S. 

H. Harris Co., 185 Ill.App. 568. 

Me.—Stewart v. Tlconic Nat. Bank; 

72 A. 741. 104 Me. 678. 

13 CJ. p 376 note 67. 

54. U.S.—Denver ft S. L. Ry. Co. v. 
Moffat Tunnel Improvement Diet, 
D.aCo}o., 86 F.2d 366, 372, citing 
Ctorpns Juris, modified, C.C.A., Mof¬ 
fat Tunnel Improvement Dlst v. 
Denver ft S. L. Ry. Co., 46 F.2d 
716, certiorari denied 61 S.Ct 486, 
283 U.S. 837, 75 L.Ed. 1448. 

Tex.—Port Worth Sand ft Gravel 
Co. V. Peters, Clv-App., 108 S.W.2d 
407, 418, error dismissed, quoting 
Corpus Juris. 

Va.—Fix V. Cralghlll, 169 S.E. 698, 
603, 160 Ya. 742, citing Corpus Jup 
zls. 

13 C.J. p 876 note 68. 

Contract provUlng oosdltlou for r^ 
lief 

Where contract provides condition 
and contingency under which one of, 
the parties may be relieved of its 
performance, assumption that sub¬ 
ject matter may fail because of mis¬ 
take of fact by a party is not In¬ 
volved.—^Port Worth Sand ft Gravel 
Co. V. Petera Tex.CIv.App., 103 S.W. 
2d 407, error dismissed. 

OSk Tex.—Allen v. Strode, Civ.App., 
62 S.W.2d 289, 292, citing Corpus 
Juris. 

Utah.—^AUen v. Blsslnger ft Co., 219 
P. 639, 641, 62 Utah 226, citing 
Oozpns Juris. 

18 C.J. p 376 note 69. 

se. Ala.—Southern Ry. Co. v. Birm¬ 
ingham Rail ft Locomotive Co., 98 
So. 727, 728. 210 Ala. 640, citing 
Corpus Jhrls, 
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under the head of mistake as to the identity of 
the subject matter. 

Where term of agreement are not ambiguous. 
The rule, however, that both parties must assent 
to the same thing and in the same sense has no 
reference to the misconception of a party not au¬ 
thorized by the language used or by the terms 
of the agreement. If the agreement describes the 
subject matter and the description does not admit 
of ^vo meanings, the fact that one of the parties 
mistakenly thought that it was something else does 
not affect the contract.^? 

c. Existence of Subject Matter 

Mutual mistake concernino the existence of the sub¬ 
ject matter of a contract ordinarily Invalidates It, al¬ 
though where the parties contract on the basis of the 
risk of nonexistence of a material thing there can be 
no avoidance thereof If It develops that such thing did 
not exist. 

Where certain facts assumed by both parties are 
the basis of a contract, and it subsequently appears 
that such facts did not exist, there is no agree¬ 
ment.®* Thus, where parties agree in regard to 
a thing which, unknown to both parties, does not 
exist at the time, there is no contract for there 


is no subject matter.®* So, also, where parties 
contract under a mutual belief that a right exists 
which in fact does not exist, there is no agree¬ 
ment;®* but, although every agreement must have 
a subject matter to operate on,®i the thing may have 
only a potential existence,®2 for example, the un¬ 
born young of an animal or goods to be acquired 
or manufactured.®* 

Absolute unconditional agreement. Where, how¬ 
ever, there is an absolute, unconditional contract, 
or the contract concerns a matter about which there 
may be some doubt, and it appears that the exist¬ 
ence of the thing was not an implied condition, 
but that the party intended to take the risk, then 
it is no answer to the enforcement of the agree¬ 
ment that the thing did not actually exist.®^ 

d. Identity of Parties 

Mistake respecting the Identity of parties to the con¬ 
tract will Invalidate It, although the doctrine Is Inap¬ 
plicable where the mistake relates to the property rather 
than to the Identity of the person contracted with. 

There is no -agreement where one party enters 
into the contract under a mistake as to the identity 
of the other party,®® as where the party contracted 


Colo.—Ozman v. Mohr, 288 P. 161, 76 
Colo. 491, citing Ooxpos Joxls. 

Tex.—Allen v. Strode, 62 S.W.2d 289, 
292, citing Coipiu Jtuls. 

18 GJ. p 876 note 70. 

67. U.S.—Swift & Co. V. Bullard & 
Son, D.C.Ga., 8 F.2d 814. 

Ala.—Southern By. Co. v. Birming¬ 
ham Rail & Locomotive Co., 98 So. 
727, 728, 210 Ala. 640, citing Corpus 
Juis. 

Mass.—Mechaber v. Plttle, 170 N.B. 
62, 270 Mass. 193. 

Mont—J. Neils Lumber Co. v. runn¬ 
ers’ Lumber Co., 298 P. 288, 290, 88 
Mont 892, quoting Oorpua Juris. 

Utah.—Allen V. Blsslnger & Co., 219 
P. 689, 541, 62 UtaJi 226, citing 
corpus Juris. 

18 G.J. p 876 note 71. 

Abssttoe of overreaching 1)7 other 
party 

Mont-^. Neils Lumber Co. v. Farm¬ 
ers' Lumber Co., 293 P. 288, 88 
Mont 892. 

88. U.S.—U. S. V. Gtolden, C-GA-N. 
M., 84 P.2d 867, 874, quoting Cor¬ 
pus Juris —In re Construction Ma¬ 
terials Corporation, D.C.Del., 18 F. 
Supp. 609—Ontario Paper Co. v, 
Neff, C.C.A.m., 261 P. *863, 864, cit¬ 
ing Corpus Juris. 

Iowa.—Bach v. Interurban By. Co., 
171 N.W. 728, modified 174 N.W. 
338. 

Mass.—Jeselsohn v. Park Trust Co., 
136 N.B. 816, 241 Mass. 888. 

ND.—McCauU-Webster Elevator Co. 


V. Steele, 180 N.W. 782, 788, 43 S.D. 
486, citing Corpus Juris. 

Utah.—^Board of Education v. Board 
of Education, 89 P.2d 840, 841, 85 
Utah 276, citing Corpus Juris. 

Va.—^Virginia Iron, Coal & Coke Co. 
V. Graham, 98 S.E. 669. 661-662, 124 
Va. 692, quoting Corpus Juris. 
W.Va.—Paxton Lumber Co. Vi Panth¬ 
er Coal Co.. 98 S.E. 568, 667, 88 W. 
Va. 841, citing Corpus Juris. 

18 C.J. p 877 note 72. 

Xnnocemt mistake 

Equity will rescind contract based 
on substantial misunderstanding as 
to subject matter, although mistake 
was Innocent on both sides.—Jones 
y. Walter C. Hardesty, Inc., 129 So. 
497, 100 Fla. 166. 

B9. U.S.—U. S. V. Golden, C.C.A,N. 
M., 84 F.2d 367, 874, quoting Ocr. 
pus Juris —Ontario Paper Co. v. 
Neff, C.C.A.I11., 261 P. 853, 364, cit¬ 
ing Corpus Juris. 

S.D.—Ward v. Beisdoi^ 226 N.W. 
339, 66 S.I>. 322. 

Utah.—^Board of Education v. Board 
of Education, 39 P.2d 340, 341, 86 
Utah 276. citing Corpus Juris. 

13 C.J. p 377 note 73. 

IBzroneous ooaputatlou of tonnage 
capacity of a vessel, made by both 
parties In honest mistake and used 
as a basis for contract in fixing 
freight rate.—Ontario Paper Co. v. 
Neff, C.C.A.I11., 261 F, 868. 
eOL U.S.—U. S. V. Golden, C.aA.N. 
M., 34 F.2d 367. 

Iowa.—^Bach v. Interurban By. Co., 
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I 171 N.W. 728, modified 174 N.W. 
833. 

Utah.—^Board of Education v. Board 
of Education. 39 P.2d 840, 841. && 
Utah 276, citing Corpus Juris. 

13 C.J. p 377 note 74. 

61. U.S.—Scrlba v. Ineurance Co. of 
North America, C.C.Pa., 21 F.Cas. 
No.12,660, 2 Wash. 107. 

65. Mo.—Fitzgerald v. Barker, 85 
Mo. 13. 

1 18 GJ. p 877 note 76. 

6a Tex.—Black Hardware Co. v. ML 
Vemon-Woodberry Mills, Clv.App., 
72 S.W.2d 808, 807, citing Corpus 
Juris. 

WL Pa.—Perkins v. Gay, 8 Serg. ft 
B. 237, 8 Am.D. 663. 

18 C.J. p 378 note 79. 

66, Ill.—Gallopln v. Continental 
Casualty Co., 7 N.E.2d 771, 773. 
quoting Corpus Juris 

Ky.-^. B. Colt Co. y. Grubbs, 263 S. 
.W. 749, 761, 204 Ky. 189, quoting 
Corpus Juris. 

Minn.—Elder y. BlweU, 220 N.W. 416. 
176 Minn. 144—^Everson y. J. L. 
Owens Mfg. Co., 176 N.W. 506. 145 
Minn. 199. 

Neb.—Jones y. Chicago, B! ft Q. IL 
Co., 170 N.W. 170, 102 Neb. 853. 
N.T.—Harding y. Knapp, 8 N.T.S.2d, 
224. 

Okl.—Sheppard y. Holt 249 P. 802. 
304, 119 Oku 168, quoting Corpus 
Juris. 

Tenn.—^McClanahan y. State AutoiUo- 
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with has falsely represented himself to be anoth¬ 
er,®® or has accepted an offer meant for another.®*^ 
So, where a contract is entered into by one party 
in the belief that the other party is incorporated, 
there is no valid contract in case there is no such 
corporation.®® 

Where, however, one knows with whom he is 
contracting but acts on the mistaken assumption 
that such person owned property * which in fact 
belonged to a third person, he cannot invoke the 
doctrine of mistaken identity to avoid his con¬ 
tract®® 

§ 145. Mistake of Law 

a. In general 

b. Exceptions 

a. In General 

Broadly speaking, and subject to the quallfleations set 
forth In the following subdivision b, a mistake of law will 
not invalidate a contract. 


A mistake of law may be defined as an erroneous 
conclusion respecting the legal effect of known 
facts."^® It is laid down in general language in 
many cases that a mistake, in order that it may 
affect a contract, must be a mistake of fact, and 
that a mere mistake of law will not affect the 
enforceability of an agreement; and this is well 
settled as a general rule,7i not only at law but 
also in equity.^® Contracts made on the faith of 
the law as enunciated in a decision of a court of 
last resort, in the absence of'fraud, misrepresen¬ 
tation, or want of knowledge of all the facts, will 
not be set aside because of a subsequent decision 
by the same court overruling the former one."^® 

h. Iixceptiojis 

The rule that mistakes of law will not avoid a con¬ 
tract Is subject to exceptions, as where the mistake 
resulted In failure of the contract to express the agree¬ 
ment of the parties or where there was fraud, and such 
rule does not apply where the mistake Is In Its essence 


bile Nut IiU9. Go.. App., 108 S.W.2d | 
1102, 1104, Quoting Corpu Jails.! 

Tex.—Wllklraon v, Thompson. Civ. 
App., 104 S.W.2d 1116, 1116, citing 
Cotpna Juris—K Tideman & Co. v. 
McDonald. av.App., 276 S.W. 70, 
74, citing Coxpns Jails. 

18 CJ. p 378 note 81. 

Agreement by long distance tdle- 
phone 

Tex.—K Tideman & Co. v. McDonald, 
276 S.W. 70. 

86. Ill.—Gallopin v. Continental 
Casualty Co.. 7 N.B.2d 771, 773, 
Quoting Ooipns Joila, 

Biy.—J. B. Colt Co. V. Grubbs, 263 
S.W. 749, 761, 204 Ky. 189, Quoting 
Coipus Jails. 

Tenn.—McClanahan v. State Automo¬ 
bile’ Mut Ins. Co., App., 108 S.W. 
2d 1102, 1104, Quoting Ooxpus Ja¬ 
ils. 

Tex.—Wilkirson v. Thompson, Civ. 
App., 104 S.W.2d 1116. 

13 C.J. p 378 note 82. 

07. Ky.—J. B. Colt Co. v. Grubha, 
263 S.W. 749, 761. 204 Ky. 189, 
Quoting Corpus Jails. 

13 C.J. p 378 note 83. 

68, Md.—^Kotre Dame School Sisters 
V. Kusnltt, 93 A. 928, 125 Md. 323, 
L.R.A.1916D 792—Plfer v. Clears 
field, etc.. Coal, etc., Co., 62 A. 1122, 
108 Md. 1. 

69. Minn.—^Everson v. J. L. Owens 
Mfg. Co., 176 N.W. 606, 146 Minn. 
199. 

71k U.S.—Dampskibs AJktleselskahet 
Thor v. Tropical Fruit Co., C.CA. 
N.T., 281 P. 740. 

OkL—Bagby v. Martin. 247 P. 404, 
118 OkL 244. 

Utah.—^Board of Education of Sevier 
School Diet V. Board of Education 
of Piute School Dlst, 89 P.2d 340, i 


841, 85 Utah 276, citing Oozpiu 
Jails. 

13 CJ. p 379 note 87. 

71. Ala.—Holczstein v. Bessemer 
Trust & Savings Bank, 136 So. 
409, 223 Ala. 271. 

Ark.—Betts v. Brundldge, 82 S.W.2d 
818, 182 Ark. 830—Cypert v. Mc- 
Euen, 288 S.W. 923, 172 Ark. 437— 
Security Life Ins. Co. v. Deeper, 
284 SW. 12, 171 Ark. 77. 

Colo.—Bowles V. Miller, 40 P.2d 243, 
245, 96 Colo. 146, Quoting Cozpns 
Jails. 

IlL—In re Mcllrath's Estate, 276 Ill. 
App. 408—Kazwell v. Reynolds, 250 
IlLApp. 174. 

Idaho.—^Federal Reserve Bank of San 
Francisco v. Hansbrough, 292 P. 
222, 49 Idalio 747. 

Iowa.—^Bach v, Interurban Ry. Co., 
171 N.W. 723, modified 174 N.W. 
338. 

Md.—Gross v. Stone. 197 A. 187. 

Pa—Vlllanl v. Italian Workingmen 
Building & Loan Ass’n, 196 A. 476, 
129 PaSuper. 330—Warfal v. Burk¬ 
holder, No. 2, 29 PaDisL 941. 
Tex.—Mooneyham v. Comlck, Civ. 

App., 294 S.W. 894. 

Dtah.—^Board of Education v. Board 
of Education, 39 P.2d 340, 341, 86 
Utah 276, citing Corpus Juris. 
W.Va—^Robinson v. Fairmont Trust 
Co., 168 S.B. 909, 109 W.Va 162. 

13 C.J. p 379 note 85. 

Exioneons advice of attorney or 
general mistake of law only is not 
ground for relief from obligations of 
written contract expressing parties’ 
thought and intention at time of con¬ 
cluding It.—Holbrook v. Tomlinson, 
136 N.E. 746, 804 pi. 679. 
iCatual mistake 

Mutual mistake of law Is no 
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ground for relief from agreement en¬ 
tered Into with full knowledge of 
facta—In re Gordon. 169 A, 86, 313 
Pa 118. 

Bespectliig title 

A mistake as to the title to real 
estate, under undisputed facta, con¬ 
stitutes a mistake of law and not of 
fact, and will not relieve either party 
from a contract voluntarily entered 
into, in the absence of fraud, mis¬ 
representation, or duresa—Sawyer v. 
Bahnsen, 226 P. 344, 102 OkL 41. 
Personal liability 

Where an instrument Is executed 
In the manner in which both parties 
intended, and the legal eSect of its 
execution is to bind them Individual¬ 
ly and personally, a mistaken Im¬ 
pression, although contributed to, or 
Induced by, the other party, that 
they would not be bound personally. 
Is not a defensa—Baird v. Publish¬ 
ers' Nat Service Bureau, 199 N.W. 
767, 61 N.D. 874. 

n. Colo.—Bowles V. Miller, 40 P.2d 
243, 245, 96 Colo. 146, Quoting Oor^ 
pas Jails. 

Iowa.—^Lamson v. Horton-Holden Ho¬ 
tel Co., 185 N.W. 472, 198 Iowa 
366, 26 A.L.R. 465. 

Ky.—Chase v. Weinberg, 60 S.W.2d 
1000, 1003, 249 Ky. 618, citing 
Coipos Juila—Johnson v. Baker, 66 
S:w.2d 404, 406, 246 Ky. 604, clt- 
'Ing Corpus Jails. 

Mich.—Crane v. Smith, 220 N.W. 750, 
248 Mich. 447. 

Text rule is recognized In B^iller 
v. Melchers, 10 Ohio N.P.,N.S., 426. 
13 C.J. p 879 note 86. 

731 Mich.—Pittsburgh, etc., Iron Co. 
v. Lake Superior Iron Co., 76 N.W. 
895. 118 Mich. 109. 

113 GJ. p 379 note 88. 
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one of fact, ae fn the case of a mistake respecting for. 
sign law. 

To the general rule that mistake of law is no 
ground for relief there are certain exceptions or 
apparent exceptions.*^^ Mistake as to particular 
private rights is treated as mistake of fact or as 
a mixed mistake of law and fact.'^^ Private rights 
of property, although they are the result of rules 
of law, or depend on rules of law appired to the 
construction of legal instruments, are usually con¬ 
sidered matters of fact.76 It is said that courts 
in cases of peculiar hardship have distinguished 
between ignorance of the existence of a law and 
ignorance of its legal effect.77 Jt jg held that where 
one, through a mistake of law, acknowledges him¬ 
self under an obligation which the law will not 
impose on him he shall not be bound thereby.^* 
Where the mistake of law is mutual, equity will 
sometimes relieve on the ground of surprise,’9 or 
in the case of a unilateral mistake equity may af¬ 
ford.relief where a mistake of fact underlies the 
mistake of law;^® and if the party can be relieved 
without injustice to the other, equity will do so, 
especially where the party to be benefited by the 


mistake invokes the aid of equity to put him in a 
position where he may profit by the mistake.*^ 
Where the instrument, because of a mistake of 
law, does not express the agreement actually en¬ 
tered into, equity may afford relief,^2 as where 
parties who mutually agree on the terms of a con¬ 
tract choose and employ legal phrases which in 
legal effect express a meaning different from that 
agreed on.23 

Statjiiory provisions in some jurisdictions render 
a contract entered into through mistake of law, 
such as a mutual mistake, unenforceable.^* 

Frauds undue influence, and abuse of confidence. 
It is well settled that a contract will not be en¬ 
forced in equity when a mistake of law of one 
of the parties is induced by fraud, imposition, un¬ 
due influence, or an abuse of confidence springing 
out of the peculiar relations existing between the 
parties. In such cases, the general rule that mis¬ 
take of law is no ground for relief does not ap¬ 
ply, for there is something more than this.25 

Foreign lanus. The rule that mistake of law is 
no ground for ■ relief does not apply where the 


7L T7.S.—Penn Mut Life Ins. Co. v. 
Forcler, D.C.Mo., 24 F.Supp. 851, 
854, quoting Corpus JiulE. 

Tex.—Ferguson v. Mounts, Cfv.App., 
281 S.W. 616, 620, quoting Corpiu 
Juls. 

Ya.—Robinson v. Shepherd, 120 S.B. 
265, 267, 187 Ya. 687, quoting Cor- 
pns Juris. 

13 C.J. p 879 note 89. 

Honey or property parted with 
through a mistake of law may be re¬ 
covered.—Hartsfleld V. Wray, 205 S. 
W. 965, 181 Ky. 836. 

78. T7.S.—Penn Mut Life Ins. Co. v. 
Forcler, D.C.Mo., 24 F.Supp. 851, 
854, quoting Corpus Juris. 

Tex.—Ferguson v. Mounts, Civ.App., 
281 S.W. 616, 620, quoting Corpus 
Juris. 

Utah.—Board of Education of Sevier 
School Diet v. Board of Education 
of Piute School Diet., 89 P.2d 840, 
85 Utah 276. 

Ya—Robinson v. Shepherd, 120 S.E. 
265. 267, 187 Ya. 687, quoting Oor- 
pns Juris. 

18 C.J. p 879 note 90. 

Hutual mistake as to wSU-settLed 
principle of law 

A contract was made in good faith 
to convey a valid title to property, 
but by operation of a well-settled 
principle of law, of which both par¬ 
ties were Ignorant the title failed. 
Relief was granted.—^King v. Doolit¬ 
tle. 1 Head, Tenn., 77. 

78. U.S.—^Penn Mut Life Ins. Co. v. 
Forcler, D.aMo., 24 F.Supp. 861, 
854, quoting Corpus Juris. 


Tex.—Columhlan Nat Fire Ins. Co. 
V. Dixie Co-op. Mail Order House, 
Com.App., 276 S.W. 219, affirming, 
Clv.App., 261 S.W. 174, motion 
overruled, ConuApp., 277 S.W. 380 
—Ferguson v. Mounts, Civ.App., 
281 S.W. 616, 620, quoting Corpus 
Juris. 

Ya.—^Robinson v. Shepherd, 120 S.B. 
266, 267, 187 Ya- 687, quoting Cor- 
pus Juris. 

13 C.J. p 880 note 91. 

77. Ark.—State v. Paup, 13 Ark. 

129, 56 Am.D. 308. , 

Tex.—^Ferguson v. Mounts, Civ.App., 
281 S.W. 616, 620, quoting Corpus 
Jons. 

78l U.S.—Moore v. Moore, Pa., 265 
F. 497, 166 C.OJL 573, 

18 C.J. p 380 note 83. 

Absence of ooiiBideratio& 

A promise, where there is no legal 
obligation, and made, whether 
through ignorance of rights or mis¬ 
conception of the law, to avoid some¬ 
thing that cannot happen, is without 
consideration and invalid;—^Moore v. 
Moore, supra. 

7». Ark.—State v. Paup, 18 Ark. 129, 
66 Am.D. 808. 

Tex.—^Ferguson v. Mounts, Civ.App., 
281 S.W. 616, 620, quoting Corpus 
Juris. 

aa U.S.—Cincinnati, I. & W. R. Co. 
V. Indlanaprlls Union Ry. Co., C. 
C-A.Ohio, 86 F.2d 823, certiorari 
denied Indianapolis'Union Ry. Co. 
V. Cincinnati, 1. & W. R. Co., 50 
S.Ct 408, 281 U.S. 764, 74 L.Bd. 
1164. 


81. N.H.—Healy v. Healy, 85 A. 156, 
76 N.H. 504. 

N.J.—Freichnecht v. Meyer, 89 N.J. 
Eq. 651. 

80. Mich.—McQraw v. Muma, 129 N. 

W. 20, 164 Mich. 117. 

Absence of fraud 

A contract, obtained by misrepre¬ 
sentations as to law respecting vital 
consideration inducing execution 
thereof, is not binding in equity, 
whether such representations were 
fraudulently made with intent to de¬ 
ceive or not, if t^ey induced fatal 
mistake hy party relying on their 
correctness.—^Means v. Llmpla Roy¬ 
alties, Tex.ClvA.pp., 115 S.W.2d 468. 

88. OkL—Bagby v. Martin, 247 P. 
404. 118 Okl. 244. 

84. La.—Wilberding v. Maher, 36 
La.Ann. 1182. , 

N.D.—Chrysler Light & Power Co. v. 
City of Belfleld, 224 N.W. 871, 58 
N.D. 88. 68 A.L.R. 1837—Helle- 
bust V. Bonde. 172 N.W. 812, 42 N. 
D. 824. 

18 C.J. p 380 nota 97. 

BTote avoided fox fraud 
Where a banker fraudulently led a 
married woman into a 'mistake of 
law, thereby obtaining her signature 
to a note. It Is unenforceable under 
statutory provialona.—Orth v, Pro- 
cise, 166 N.W. 667, 38 N.D. 680. 

85w Ma—Jensen v. Snow, 168 A 784, 
181 Me. 415. 

Ohio.—Puller v. Melchers, 10 Ohio N. 

P..N.S., 426. 

13 C-T. p 880 note 98. 
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mistake is as to the law of a foreign counto' or 
a sister state. Such a mistake is regarded as a 
mistake of fact and not of law.86 

§ 146. Remedies 

Mistake may be remedied by pleading It as a defense 
to an action based on the contract induced thereby, or 
may be used to secure affirmative equitable relief. 

If a contract is still executory, the party com¬ 
plaining of a mistake avoiding the same may re¬ 
pudiate the contract and set up the mistake as a 
defense in an action at law or a suit in equity 


brought against him to enforce the contract or to 
'recover damages for its breach,87 or by suit for 
an injunction ;88 or in a proper case he may at 
his election either rescind the contract or affirm 
it and undertake reformation,*® or, in a proper 
case, the mistake may be set up to show that 
there was no contract, where the existence of the 
contract is relied on in other actions or proceed¬ 
ings.®® It has been held that the mistake may be 
asserted as the basis of an action for damages 
for failure of the adverse party to carry out the 
true intent of the parties at the time of the con¬ 
tract, although such intent is not expressed.® ^ 


C. MISREPRESENTATION" WITHOUT FRAUD 


§ 147. In General 

An Innocent misrepresentation on which one rightly 
relies may Invalidate a contract where it relates to a ma¬ 
terial matter. 

An innocent misrepresentation will not invali¬ 
date a contract unless it relates to a material mat¬ 


ter,®® although innocent misrepresentations respect¬ 
ing material matters may afford ground for in¬ 
validation of a contract induced thereby,®® pro¬ 
vided the complainant relied thereon and was mis¬ 
led thereby.®^ 

Where the means of knowledge are equally open 


8& ni.— Kazwell v. Reynolds, 260 
I11.APP.. 174. 

Iowa.—^Baker v. Bockelman, 225 N.W. 
411, 20S Iowa 254. 

Tenn.—^Farrell v. Third Nat Bank, 
101 S.W.2d 158, 20 Tenn-App. 640. 
13 C.J. p 380 note 90. 

87. C3aL—Siena v. Cooper, 250 P. 

1106, 79 Cal.App. 748. 

Mass.—Hartln v. Jablonskl, 149 NJl 
156, 253 Mass. 461. 
Okl.~-Intemational Supply Co. v. 
Bryan & Bmery, 28 P.2d 205, 164 
Okl. 142. 

13 aJ. p 880 note L 
8& La.—Qoodwyn v. Perry, 25 La. 
Ann. 292. 

N.T,—Bellman v. United Surety Co„ 
152 N.T.S. 684, 168 App.Dlv. 921. 

89. U.S.—^Moffat Tunnel Improve- 
naent List v. Denver ft S. L. Ry. 
Co.. C.C.A.C 0 I 0 ., 45 P.2d 715, 726, 
citing Ooipiu Juris. 

90l U.S.—Wilson V. Queen Ina Co.,' 
C.aPa, 6 F. 674. 

18 C.J. p 881 note 5. 

91 . Colo.—Drake v. Pueblo Nat 
Bank, 96 P. 999, 44 Colo. 49. 

13 C.J. p 381 note 6. 

98. R.L-<!allan Y. Peck, 91 A. 84, 
37 R.L 227, 248. 

18 C.J. p 381 note 7. 

98. U.a— In re Barnet MfJ. Co.. D. 
GMass., 11 P.2d 873—Smith v. 
Bahcock, C.GMass., 22 F.CaB.No. 
13,009, 2 Woodb. ft M. 246. 
Ala^-^Manning v. Carter, 77 So. 744, 
'201 Ala. 218. 

Fla.—Peace River Phosphate Min¬ 
ing Co. V. Thomas A. Green, Inc., 
186 So. 328. 102 Fla. 870—Langley 
V. Irons Land ft Development Co., 


114 So. 769, 94 Fla. 1010. followed 
in Cosmopolitan Land Co. v. Drane, 
121 So. 575, 97 Fla. 525. and Ames 

V. Eovace^ 123 So. 559, 98 FLa. 
161. 

Ind.—Gatling v. Newell, 9 Ind, 572 
—Reed v. Diven, 7 Ind. 189—Shaef- 
fer V. Sleade, 7 Blackf. 178—M'Cor- 
mlck V. Malln, 6 Blackt 609. 

Iowa.—^McFadden v. Alexander, 185 
N.W. 896, 154 Iowa 716. 

B:y.—Goodin v. Page, 29 S.W.2d 681, 
285 Ky. 64—Commonwealth v. 
Campbell, 21 S.W.2d 474, 281 Ky. 
386. 

Mass.—Bates v. Cashmiui, 119 N.B. 
668, 280 Mass. 167. 

Miclu—Sa-wyer v. Loan Assoc., 61 N. 

W. 621, 103 Mich. 228—Webster v. 
Bailey, 81 Mich. 86—Steinbach v. 
Hill, 26 Mich. 78, dictum—Beebe v. 
Young, 14 Mich. 136. 

N.J.—Bussell V. Credit Men’s Adjust¬ 
ment & Interchange Bureau, 188 
A. 885, 101 N.J.KQ. 466—In re New 
Jersey Refrigerating Co., 136 A. 
179. 100 N.J.Bq. 637, reversing 182 
A. 865, 99 N.J.Hq. 162. 

N.T.—^In re Clark’s Estate, 268 N.T. 

S. 624, 283 App.Dlv. 487—Loibl v. 
New York Sylvan Electric Baths, 
240 N.T.S. 589, 228 App.Div. 836— 
New Chester Theatre Corporation 
V. Blschoff, 206 N.T.S. 641, 210 App. 
Div. 125—Eastern Dlst. Piece Dye 
Works V. Travelers’ Ins. Co., 190 
N.T.S. 822, 198 App.Div. 610—Wood 
V. Dudley, 176 N.T.S. 494, 188 App. 
Div. 186—Moses v. Carver, 298 N. 

T. S. 878, 164 Misc. 204—Battle y. 
Calavitt^ 228 N.T.S. 624, 132 Mlsc. 
48—Simpson v. J. L Case Thresh¬ 
ing Mach. Co., 170 N.T.S. 166. 

Or.—^Reihsen v. Burlingame Co, 2821 
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P.- 564, 181 Or. 208—Sharkey v. 
Burlingame Co., 282 P. 646, 131 Or, 
185. 

Tenn.—Mackle v. Fuqua, 14 Tenn. 
App. 176. 

Tex.—Russell v.- Industrial Transp, 
Co, 258 S.W. 462, 118 Tex. 441, 6J 
A.L.R 1, affirming, ComJLpp, 251 
S.W. 1034—Culbertson v. Blanch¬ 
ard, 16 S.W. 700, 79 Tex. 486— 
Haldeman v. Chambers, 19 Tex. 1— 
Powers V. Sunylan Co., Com.App, 
25 S.W.2d 808, reversing, Sunylan 
Co. V. Powers, Clv.App., 14 S.W.2d 
894, and affirmed Powers v. Suny¬ 
lan Co., Com.App., 27 S.W.2d 129— 
Bchallert v. Boggs, Clv.App, 204 S. 
W. 1061, motion denied 210 S.W. 
601—Southwestern Surety Inp. Co. 

V. Hlco on Mill, ClvA.pp., 208 S.W. 
137, 141, affirmed, Com-App., 229 S. 

W. 47fr-^esse French Plano, etc., 
Co. V, Nolan, 85 S.W. 821, 38 Tex. 
CivA.pp. 896. 

Va.—^Wilson v. Carpenter, 21 S.B. 
248, 91 Va. 183, 60 Am.S.IL 824— 
Linhart v. Foreman, 77 Va. 640. 
W.Va.—Gall v. Cowell, 190 S.1L 130. 
Wis.—Mlranovitz v. Gee, 167 N.W. 
790, 163 WiB. 246—Miner v. Med- 
bury. 6 Wls. 294. 

xnowledg* of falsity as not essential 

To have contract rescinded for 
fraud or misrepresentation, it is not 
necessary that person making mis¬ 
representation should have known of 
its falsity, innocent misrepresenta¬ 
tion being sufficient.—Moses v. Car¬ 
ver, 298 N.T.S. 378, 164 Mlsc. 204. 

94. Fla.^oneB v. Walter G Har¬ 
desty. Inc, 129 So. 497. 100 Fla. 
166—^Langl^y v. Irons Land ft De¬ 
velopment Co., 114 So. 769, 94 Fhi. 
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§ 152 


to both parties, and one party contracts on the 
basis of representations by the other without check¬ 
ing the matter himself,* should it turn out that 
the representations were mistaken, the^ party ac¬ 
cepting them cannot for such reason avoid his 
contract.®^ 

A'misrepresentation made in culpable ignorance 
of its truth or falsity is not an innocent misrepre¬ 
sentation but rather a species of fraud, and the 
effect of such a misrepresentation will be consid¬ 
ered infra § 160, and, under statute, innocent mis¬ 
representations of material existing facts inducing 
the other party to contract,®® have been classified 
as legal fraud. 

Intent to deceive, as distinguished from intent 
that the representations be relied on, is not es¬ 
sential to relief from a contract for nonfraudulent 
misrepresentations, as explained infra § 161. 

§ 148. Contracts of a Special Nature 

An Innocent misrepresentation may Invalidate con¬ 
tracts of a special nature, such as those uberrlmae fldel. 

In the case of certain special contracts, some¬ 
times said to be uberrimae fidei, which are of such 
a character that one of the parties must rely on 
the other for his knowledge of facts, and in which, 
therefore, the most perfect good faith is required, 
so that they may be avoided for any materid mis¬ 
statement or nondisclosure of facts, the innocent 
character of a misrepresentation will not preclude 
invalidation of the contract therefor.®^ 

§ 149. Parties in Fiduciary or Confidential 
Relations 

A material Innocent misrepresentation made by one 
sustaining a fiduciary or confidential relation toward the 
Injured party will Invalidate the contract. 

An innocent misrepresentation may be relied on 


and used as a ground for avoiding a contract where 
the parties sustained a- fiduciary or confidential re¬ 
lation, as between principal and agent, attorney 
and client, trustee and cestui que trust, guardian 
and ward, parent and child, and in other cases 
in which a special relation of confidence existed.®® 

§ 150. Terms or Conditions in Contract 

A contract may be valid despite Innocent misrepre¬ 
sentation respecting Its terms or conditions, although In 
a proper case there may be a right to damages, fbr 
breach of a misrepresentation involving a warranty. 

If the matter innocently misrepresented is a term 
or condition in the contract, or if the party has 
warranted it to be true, its falsity does not aflfect 
the formation of the contract, but it operates to 
discharge the other party from his obligation or to 
give him a right of action ex contractu for the 
damages which he has sustained by the breach.®® 

§ 151. Estoppel 

One may be estopped from denying that facts rela¬ 
tive to a contract were different from his Innocent though 
false representation. 

The liability which is created by estoppel is to 
be distinguished from the cases in which innocent 
misrepresentation gives rise to a liability in dam¬ 
ages. Where one by his words or conduct will¬ 
fully causes another to believe the existence of a 
certain state of things, and induces him to act on 
that belief so as to alter his own previous posi¬ 
tion, the former is concluded from averring against 
the latter a different state of things as existing 
at the same time.i 

§ 152. Remedies 

Innocent misrepresentations may serve as defense to 
an action at law or In equity, or as ground for affirmative 
relief of an equitable character,'although ordinarily they 


1010, followed in Cosmopolitan 
Land Co. v. Drane, 131 So. 675, 97 
Fla. 526, and Ames v. Kovacek, 128 
So. 659, 98 Fla. 161. 

85. Porto Rico.—TrublUard v. Mer¬ 
cado, 7 Porto Rico Fed. 122. 
BxoavatloiL oontraot 
Porto Rico.—^TrublUard v. Mercado, 
supra. 

sa Qa.—Cunningham v. Huson Ice 
ft Coal Co., 105 S.B. 860, 26 GkuApp. 
302. 

97. Anson Contr. p 157. 

18 C.lr. p 381 note 16. 
sa RL-nJames v. Steere, 16 A, 148, 
. 16 R.I. 867, 2 L.R.A. 164. 

18 C.J. p 381 note 16. 

89. N.J.—Wolcott v. Mount, 88 N.J. 

Uw 496. 20 Am.R. 425, 

18 C.J. p 381 note 17. 


OonsUleratloii 

If a real and valid cause (consider^ 
atlon) is proved, a falae statement 
regarding the same does not vitiate 
the contract notwithstanding the pro¬ 
visions of Porto Rico Civ. Code‘art 
1376.—Franco v. Miranda, 1 Porto 
Rico 810. 

Terms or Indocemeuts 

“There is a dtotlnctlon between 
misstatements which enter Into a 
contract and become part of It, and 
those which relate only to Induce¬ 
ments to the contract. As to the for¬ 
mer a material misstatement, which 
is relied upon, avoids the contract, 
because the stated subject-matter 
or terms of It did not In fhet exist 
In such cases it Is not necessary to 
show, fraud. Misrepresentations of 
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the latter sort stand on a different 
footing. They may relate to matters 
of much importance, but, not being 
^art of the contract, it Is not avoid¬ 
ed by them, unless they were fraudu¬ 
lently made. Statements as to sol¬ 
vency and financial standing axe of 
this character. They do not furnish 
a ground of rescission, unless shown 
to have been fraudulent ' Going 
through the form of purchasing 
goods, while Intending not to pay for 
them, la, of course, a fiuud; and 
purchasing goods on credit, when the 
buyer knows that he cannot pay for 
them, amounts to the same thing."— 
In re Barnet Mfg. Co., B.C-Mass., 11 
P.2d 878. 

1 . U.S.-Jrhe Ottumwa Belle, D.C. 

Iowa, 78 F. 648. 
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do not furnish ground for an action at law for fraud and 
deceit. 

Innocent misrepresentations concerning material 
facts properly relied on by one thereby misled into 
contracting may afford a defense to an action at 
law on a contract,2 or to a suit for specific per¬ 
formance, as shown in the CJ.S. title Specific Per¬ 
formance § 43, also 58 CJ. p 965 note 69, and 
may furnish ground for affirmative relief in equity,2 
as by a suit for cancellation or reformation, con¬ 
sidered respectively in the CJ.S. titles Cancella¬ 
tion of Instruments § 21 and Reformation of In¬ 
struments § 30, also S3 C.J. p 952 note 88. While 


the doctrine that relief will be afforded for an 
innocent misrepresentation has often been called 
a doctrine of courts of equity as distinguished from 
one of courts of law, and was doubtless such in its 
origin, at the present time it should be regarded 
rather as a distinction behveen the right of rescis¬ 
sion, whether .asserted in equity or at law, or with¬ 
out aid of the courts, and an action for damages,^ 
which latter ordinarily will not lie for an inno¬ 
cent misrepresentation, as shown in the C.J.S. title 
Fraud § 24, also 26 CJ. p 1125 note 63-p 1131 
note 11. 


D. FRAUD 


§ 153. Definition 

Fraud, In the law of contracts, consists In reckless or 
Intentional misrepresentation of material fact inducing 
one to contract to hie Injur/. 

While there can be no all-inclusive definition of 
fraud avoiding a contract, owing to its multiform 
nature, and while each case must be determined 
on its particular facts,® broadly speaking fraud 
invalidating a contract is a false representation 
of a material fact made with knowledge of its 
falsity or culpable ignorance of its truth with in¬ 
tention that it be acted on by the party deceived 
and inducing him to contract to his injury.® 

"Fraud in the factum’' arises from a want of 
identity or a disparity between the contract execut- 

8 . Pa.—Wilson v, Talhelmer, 20 Pa, 

Co. 203, 205. 

“Where one of two parties has In¬ 
duced the other to enter into a con¬ 
tract upon the basis of certain rep¬ 
resentations in fact untrue, hut not 
known to be so, the party misled 
has a right, in a suit by the other 
for enforcement of the contract, to 
defend on the ground of the misrep¬ 
resentations, though Innocently made 
. . . because they were the in¬ 
ducement that led him to assume the 
Uablllty and therefore an element 
entering into the consideration of 
the contract."—Wilson v. Talhelmer, 
supra. 

3, Fla.—^Langley v. Irons Land & 

Development Co., 114 So. 769, 94 
Fla. 1010, followed In Cosmopolitan 
Land Co. v. Drane, 12l So. 576, 97 
Fla. 525, and Ames v. Kovacek, 

123 So. 569. 98 Fla. 161. 

4 n.S.—^In lie Construction Materi¬ 
als Corporation, D.CJDeL, 18 F. 

Supp. 509, 626, citing Wllllston 
Contracts. 

B. N.T.—Coppo V. Coppo, 297 N.T.S. 

744, 163 Mlsc. 249. 

6 L U.S.—Campbell v. Business Mien's 


ed and the one intended to be executed, or from 
circumstances which affect the question of whether 
the contract ever had a legal existence, and has 
been distinguished from “fraud in the treaty,”7 
which is defined below; but it has been held that 
fraud will vitiate a contract irrespective of whether 
or not it goes to the factum.® 

"Fraud in the treaty” consists in inducing one 
by some fraudulent representation or pretense to 
execute the very contract intended to be executed.® 

Dolo (fraud) occurs “when by words or in¬ 
sidious machinations, on the part of one of the 
contracting parties, the other is induced to execute 
a contract which without them he. would not have 
made.’’^® 

resentatlon, goes to issue of non est 
factum, while fraud in agreement, 
colloquium, or negotiation, leading 
to execution of -instrument, deals 
only with the treaty, one relating 
to execution of memorial of agree¬ 
ment, and the other to meeting of 
minds preceding the execution of in¬ 
strument “Fraud in the faettun” re¬ 
sults in a void contract, from which 
innocent third persons can derive no 
rights, whereas "fraud in the treaty" 
results in a contract merely voidable, 
from which innocent third persons 
may derive rights.—^Furst & Thomas 
v. Merritt 180 S.E. 40, 190 N.C. 397 . 
Vodlfled contract 

Fraud, to Infect modified contract 
must he fraud in procurement there¬ 
of.—^B. T. Gray & Sons v. Satuloff 
Bros., 105 So. 666 , 218 Ala. 526. 

a N.T.—-Angerosa v. White Co., 290 
N.T.S. 204, 248 Ajpp.Div. 426. 

9. N.C.—^Furst & Thomas v. Merritt 
ISO S.B. 40, 190 N.C. 897. 

la Philippine.—Antonio v. Aloe, 25 
Philippine 147—Cadwallader v. 

Smith, 7 Philippine, 461—Strong v. 
Gutierrez Beplde, 6 Philippine 680, 
reversed on other grounds 29 S.Ct 


, Assur. Co., D.aMo., 31 P.2d 671, 
affirmed, C.CA., Business Men's 
Assur. Co. of America v. Campbell, 
82 P.2d 995, certiorari denied Busi¬ 
ness Men's Assur. Co. v. Campbell, 
60 S.a. 40, 280 n.S. 594, 74 ^.Ed. 
643.- 

Pa—First Nat Bank of Beliwood v. 
Crawford, 8 PaDist & Co. 423— 
Bureau of National Literature v. 
Llndgren, 28 PaDist 1006. 

13 C.L p 382 note 26. 

Another definition 
“Fraud," as applleid to contracts, 
is cause of error bearing on material 
part of contract and created or con¬ 
tinued by artifice, with design to ob¬ 
tain unjust advantage to one party, 
or cause inconvenience or loss to 
other.—Strauss v. Insurance Co. of 
North America, 102 So. 861, 157 La 
661. 

7. N.C.—Security Finance Co. v. 
Mills, 142 S.B. 26, 196 N.C. 387— 
Pittsburgh Plate Glass Co. v. Fi¬ 
delity & Deposit Co. of Maryland, 
138 S.E. 143, 193 N.a 769. 
Sistinotlcnt stated 
“Fraud in the factum" or execu¬ 
tion of an Instrument as distinguish¬ 
ed from “fraud in the treaty" 05 rep- 
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Duress and undue influence distinguished. While 
fraud avoiding a contract is akin to duress and 
undue influence in that in all three the victim’s 
volition is overcome, it differs in the means used 
to overcome volition. In the case of fraud voli¬ 
tion is overcome by deceit, whereas in the case 
of undue influence it is overcome by importUhity 
and in that of duress by fear of injury to person 
or property.il 

§ 154. What Constitutes Fraud 

a. In general 

b. Elements enumerated 

c. Confidential relations 

a. In (kneral 

Material and deceptive misrepresentations of fact In¬ 
ducing one to contract constitute fraud against which 
the courts will be zealous to protect a victim, although 
there Is no fraud If a single essential element of fraud Is 
absent, and the courts will not relieve one merely because 
he made a bad bargain. 

It may be laid down as a general rule that any 
felse representation of a material fact, made with 
knowledge of its falsity and with intent that it 


§ 154 

shall be acted on by another in entering into a con¬ 
tract, and which is so acted on, constitutes fraud 
and will entitle the party deceived thereby to avoid 
the contract.i2 False representations, not suflicient 
to sustain an indictment for false pretenses, may be 
sufficient to vitiate a contract thereby obtained.i3 
However, to entitle one to relief from his contract 
on the ground of fraud all the elements of fraud 
must exist,14 and where an essential element is ab¬ 
sent one may not avoid his contract on such 
ground.15 In determining whether or not there 
is fraud avoiding a contract, the representations 
made must be considered in the light of the attend¬ 
ant circumstances, such as the relation of the par¬ 
ties to each other and to the project at Iiand.i® 

While courts should be zealous in discovering 
fraud and compelling restitution,!^ written con¬ 
tracts between parties dealing on a parity are not 
to be set aside without clear proof of fraud calling 
for judicial interference.18 

“Hard bargains” The mere fact that one of the 
parties to a contract drove a hard bargain, or that 
there was inadequacy of price or consideration, will 
not in itself show fraud avoiding a contract,!® nor 


521, 218 U.S, 419, B3 L-Bdl 8B8— 
Levy V. Johnaon, 4 Philippine 848 
—U. S. V. MUla, 4 PhlUpplne 891. 

Porto Rico.—Arandea v. Bdez, 20 Por¬ 
to Rico 364—Hermlda v. Uargaez, 
19 Porto Rico 444—Die* v. Bajscoa, 
6 Porto Rico 98. 

13 C.J. p 804 note 18. 

11. Wls.—City Nat. Bank v. Kus- 
worm, 64 N.W. 843, 84B, 91 Wla. 
1S6. 

IS. U.S.—Bamadall Refining Corpo¬ 
ration V. Blmamwood Oil Co., C.G 
A.Wlfl., 92 P.2d 817—Taylor v. Burr 
Printing Co., C.C.A.Conn., 26 F.2d 
331, certiorari denied 49 S.Ct 36, 
278 U.S. 641, 73 L.lJd. 6B6. 

Ala.—Southern Building & Loan 
Ass’n V. Weaver, 161 So. 882, 26 
Ala.App. 7, certiorari denied 161 
So. 887, 228 Ala. 74. 

CaL—Fasalo v. E. L. Goldstein Co., 
207 P. 497, 67 CalJlipp. 629. 

Del.—Stuckert v. Cajan, 111 A. 696, 1 
W.W.Harr. 129, 

ffla—Nichols v. Bodenweln, 146 So. 
86 , 107 Fla. 26, rehearing denied 
and amended 146 So. 669, 107 Fla. 
25—Day V. Weadock, 184 So. 626, 
101 Fla. 883—Jones v. Walter G 
Hardesty, Inc., 129 So. 497,100 Fla. 
166—Nixon V. Temple Terrace Es¬ 
tates, 121 So. 475, 97 Fla. 892. 

Ga.—Oliver v. O’Kelley, 178 S.B. 282, 
48 GaApp. 762. 

HL—Pustelnlak v. VUlmaa, 185 N.B. 
611,. 352 m. 270. 

Ind.—Fletcher Trust Co. v. Hauser, 
App., 11 N.B.2d 1012—Kratll v. 
Booth, 191 N.B. 180, 99 Ind.App. 


178—Cole V. McLean, 177 N.B. 848, 
98 IndJlpp. 62$. 

Iowa.—McTee & Co. v. Ryder, 266 
N.W. 636, 221 Iowa 407. 
Ky.-Goodln vi Page, 29 S.W.2d 681, 
236 Ky. 64. 

Mass.-McGrath v. G T. Sherer Co., 
196 N.E. 913, 291 Mass. 36. 

Mont.—State v. Anderson, 18 P.2d 
231, 92 Mont. 298. 

Neh.—Spence v. School Dlst. No. 3 of 
Arthur County, -286 N.W. 145, 146, 
121 Neb. 64, quoting Corpus Juris. 
N.T.—Coppo V. Coppo, 297 N.T.S. 744, 

163 Misc. 249—Metropolitan Life 
Ins. Co. v. Tannenbaum, 281 N.T.S. 
327, 156 Misc. 221—American Trav¬ 
el & Hotel Directory Co. v. The 
Roycrofters, 218 N.T.S. 42, 126 
Misc. 863—^Rose v. Union & New 
Haven Trust Co., 189 N.T.S. 87. 

N.C.—Hinsdale v. W. I. Phillips Co.. 

165 S.E. 288, 199 N.G 668. 

Okl.—Berry v. Stevens, 31 P.2d 960, 
168 Old. 124—International Supply 
Co. V. Bryan & Emery, 28 P.2d 206, 

164 Okl. 142. 

Pa.—New Tork Life Ins. Co. v. 

Brandwene, 172 A. 689, 316 Pa. 218. 
Tex.—^Dossett v. Franklin Life Ins. 
Co., Com.App., 276 S.W. 1097, re¬ 
versing Franklin Life Ins. Co, v. 
Dosaett, Civ.App., 266 S.W. 269— 
Barron G. Collier, Inc., v. Connel- 
ley, Civ.App., 116 S.W.3d 849— 
National Newspaper Enterprises v. 
Chitwood, Clv.App., 68 S.W.2d 264, 
error dismissed—^First State Bank 
of Garrison v. Commercial State 
Bank, Clv.APp., 13 S.W.2d 714. 
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Va.—Chandler v. Satchell, 168 S.B. 
744, 160 Va. 160—Meats v. Acco- 
mac Banking Co., 168 S.R 740, 160 
Va. 811. 

18 C.J. p 382 note 30. 

13. N.T.—Nichols V. Michael, 28 N. 
T. 264, 80 Am.D. 259. 

14. N.C.—^Manufacturers’ Oil & 
Grease Co. v. Averett, 135 S.E. 298. 
192 N.C. 466. 

15. U.S.—^In re Wilson-Nobles-Barr 
Co., D.C.Wa8h., 256 F. 966. 

Ky.—Baker v. McDonald, 216 S.W. 
292, 186 Ky. 470. 

Mass.—^Kaplan v. Suher, 150 N.E. 9, 
264 Mass. 180, 42 AL.B.'1142. 
Wash.—^Maxrazzo v. Orino, 78 P.2d 
181. 

16. Mich.—Fyan v. McNutt, 264 N. 
W. 146, 266 Mich. 406. 

17. Ohio.—Czako v. Orban, IS N.E. 
2d 121, 133 Ohio St 248. 

BeUevlng one from effect of his own 
vtnpldlty 

In cases of fraud, a court of equity 
should not hesitate to interfere, even 
though the victimized parties owe 
their predicament largely to their 
own stupidity and carelessness.— 
Kllngensmith v. Kllngensmlth. 186 N. 
W. 75, 193 Iowa 360. 

181 Iowa.—Smith v. Waterloo, C. F. 
& N. Ry. Co., 182 N.W. 890, 191 
Iowa 668. . 

19. Fla.—Sommers v. Apalachicola 
Northern R. Co., 96 So. 151, 86 FLa. 
9. 
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is an unprofitable contract necessarily unconscion¬ 
able,and the doing of that which one validly pro¬ 
vides in his contract may be done cannot be pro¬ 
nounced as a fraud on his right ,21 although such 
matters are factors for consideration and in com¬ 
bination with other circumstances may establish 
fraud vitiating the contract .22 

The element of hazard in a contract does not nec¬ 
essarily render it fraudulent*® 

b. Elements Enimierated 

Broadly speaking the elements of fraud vitiating a 
contract consist of representation, falsity, materiality, 
willful deception, and Inducement to contract. 

Broadly speaking, and subject to qualifications 
hereinafter pointed out, the elements essential to 
fraud avoiding a contract, as more particularly stat- 
td infra this and following sections, are: Repre¬ 
sentation; falsity; materiality to the contract; 
knowledge and deceptive intent of the fraud feasor; 
ignorance, deception, and reliance of the party seek¬ 
ing relief; and his inducement by such representa¬ 


tions to contract to his injury. In defining fraud 
vitiating a contract the courts frequently state such 
elements in whole or in part.*^ It has been said 
that in an action for rescission of a contract for 
misrepresentations, the same elements are not nec¬ 
essary as are required to support a tort action for 
fraud and deceit,25''and that matter is further con¬ 
sidered in § 164 relating to injury as an element 

Representation. To constitute a representation 
for the falsity of which a contract may be avoided, 
the statement must be definite and specific and not 
vague, loose and general.*® A representation may 
be contained in the contract itself,*^ although it is 
not essential to relief that it should be embodied in 
the contract;*® and it has been said that fraud ap¬ 
plies to the representations effecting the contract 
and not to warranties constituting a part there¬ 
of.** Misrepresentation invalidating a contract may 
consist in deceptive conduct as well as in words.** 

Broadly speaking, misrepresentations invalidating 
contracts must relate to matters of fact, past or 


Ofl.—^Montgomery ▼. Montgomery, 
121 S.m 689, 157 Ga. 60. 

Knowledge tliat oontraotox wm nze 
to lOM 

In absence of concealment or mia- 
representatlon, building contract was 
valid although owner had reason to 
know that house could not be built 
for the contract price and that the 
contractor was bound to lose.—Tooke 
V. Burke, 75 So. 668, 141 La. 746. 

aa Mich.—Robinson v. Solomon, 193 
N.W. 209. 222 Mich, 618. 

* 8abBeq,uent events showing’ oontxaot 
Qufortiuwte 

That subsequent events demon¬ 
strate as unfortunate for plaintiff 
the contract, which he seeks to have 
canceled, whereby defendants aided 
him to carry out his prior contract 
to move his mUl to their lands and 
saw logs for them, and he gave se¬ 
curity for their expenditures, does 
not warrant the charge that it was 
unconsclonablej—Robinson v. Solo¬ 
mon, " supra. 

21 . Ala.—Martin v. Powell, 75 So. 
358, 200 Ala. 46. 

22. Qa.—Montgomery v. Montgom¬ 
ery, 121 8JE. 639, 167 Ga. 60. 

Ky.—Robbins v. Robbins, 55 S.W,2d 
81, 246 Ky. 411. 

Me.—Dutch V. Gamage Brokerage Co., 
118 A. 785, 120 Me. 805. 

Va.r^exas Co. v. Northup, 168 B. 

m 658, ,154 Ta. 428. 

COroimisteaoes of oppxsssioa 
Where Contract Is obtained for in¬ 
adequate consideration by reason of 
misrepresentation of law or weak¬ 
ness of mind or under circumstances 
of oppression, equity will sot con-: 


tract aside.—King v. Cllett, Tex.Civ. 
App., J1 S.W.2d 860, error refused. 

Superior knowledge 
Where, by superior knowledge and 
misrepresentations, one induces an¬ 
other to make an exorbitant and un¬ 
conscionable bargain, implication of 
fraud is justified, and a court of 
chdncery authorized to set the bar¬ 
gain aside,—Jaeggi v. Andrews, 200 
A. 760, 124 N.J.Eq. 165. 

Qtoss inadeqtucy 

(1) Inadequacy of consideration so 
gross as to amount to fraud or shock 
conscience and furbish decisive evi¬ 
dence of fraud la sufficient ground 
for canceling conveyance or contract. 
—Boles V. Nash, 291 P. 800. 145 OkL 
120 . 

(2) In determining whether com¬ 
pensation provided in contract was 
so grossly excessive as to amoimt 
to fraud, circumstances at time of 
execution of contract and contract as 
whole must be asnsldered.—W. L. 
Pearson & Co. v. Hutchinson Coun¬ 
ty, Tex.Clv.App., 52 S.W.2d 609, er¬ 
ror refused. 

( 8 ) Where a contract is unreason¬ 
able and unconOBlonable because of 
gross inadequacy of consideration, a 
court of law may give a party, who 
sues for breach of contract, only 
what he is equitably. entitled to.— 
Herbert v. Lankershlm,' CaL, 71 P.2d 
220 . 

8 a W.Va,—Butts V. Sun Lumber 
Co., 96 S.E. 686 , 82 W.Va. 113. 

8 ^ U.S.—Frlcke v. International 
Harvester Co., Neb., 247 F. 869, 160 
aOA. 91, 


Ala.—Standard Oil Co. v. Myers, 169 
So. 312, 2S2 Ala. 662—Stone v. 
Walker. 77 So. 664. 201 Ala. 180, L 

R. A.1918C 839. 

Ga.—^Morton v. W. T. Tharpe & Cb., 
164'S-B. 716, 41 Ga.App. 788. 
Idaho.—West v. Prater, 67 P.2d 278. 
Ky.—Cox V. Lilly, 264 S.W. 759, 200 
Ky. 196—Baker v. McDonald, 216 

S. W. 292, 186 Ky. 470. 

N.C.—^Bollch V. Prudential Ins. Co. of 
America, 173 S.B. 320, 206 N.C. 
144—Western Carolina Lumber Co. 
V. SturgiU, 130 S.B. 846, 190 N.a 
776. 

Pa.—Moore v. Tyler, 86 Fa.5uper. 261. 

85. N.T.—^Downey v. Mallinson, 247 
N.Y.S. 705, 282 App.Dlv. 703. 

2a N.M.—Hartzell v. Jackson, 73 
P.2d 820, 41 N.M. 700. 

37. Pa.—^Delafant v. Shapiro, 73 Pa. 
Super. 186. 

8 a Tex.—Johle v. Martin, CivA.pp.. 
291 S.W, 296. 

8 a N.J.—Bankers' Indemnity Ins. 
Co. V. Henry Henkel & Sons, 178 A, 
665. 118 N.J.Eq. 244. 

sa Okl.—Choctaw Cotton Oil Co. v. 

Williams, 168 P. 792, 66 Okl. 246. 
Pa.—Delofant v. Shapiro, 78 Pa.Su- , 
per. 186. 

Loading good ootton on top and 
thereby deceiving the purchaser into 
paying a bigger price for the whole 
load than he would have done if 
he had known that cotton too In¬ 
ferior to be ginned was hidden un¬ 
derneath, constltiites fraud warrant¬ 
ing rescission.—<lhoctaw Cotton OH 
Co. V. WUUama, 168 P. 792, 66 OkL 
246. 
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present, and cannot consist of mere expressions of 
opinion, representations of law, or promises and 
predictions, as more fully explained infra §§ 156- 
158. 

The falsity of a representation is essential to ren¬ 
der it available as ground for avoiding a contract,3i 
although a literal speaking of the truth, if intend¬ 
ed to accomplish a fraud, may be as fraudulent as 

a falsehood.32 

c. Confidential Eelatlons 

Actual fraud Is not essential to avoidance of a con¬ 
tract between persons In a confidential relation, con¬ 
structive fraud being sufficient. 

Breach of duty by a fiduciary constitutes con¬ 
structive fraud,contracts induced by misrepresen¬ 
tations of a fiduciary are avoidable,®^ and in the 
case of persons occupying a fiduciary or confiden¬ 
tial relation contracts prejudicial ta the interests 
of the subordinate party are ordinarily condemned 
as constructively fraudulent in character.®® Actual 
fraud need not be shown to overthrow such a trans¬ 
action.®® 

What constitutes fiduciary relation. In connec¬ 
tion with the rule that fraud may be presumed be¬ 
cause of fiduciary relations, it has been held that 


§ 155 

fiduciary duty need not spring from a legal rela¬ 
tion but may arise from a relation which is merely 
moral, social, domestic, or purely personal, in char¬ 
acter, and that fiduciary relations embrace not alone 
the obviously confidential relations such as attorney 
and client, principal and agent, guardian and ward, 
and the like, but also every relation in which as 
matter of fact there is confidence reposed on one 
side and a resultant domination and influence on the 
other.®'^ 

§ 155. -Failure to Disclose Facts 

Failure to disclose facts Is not of Itself fraud In¬ 
validating a contract, although It may become such when 
the circumstances Impose a duty to speak or when 
coupled with artifice or representations preventing In¬ 
quiry by the victim. 

As a general rule, the mere failure of a party to 
a contract to disclose facts is not such fraud as will 
entitle the other party to avoid the contract There 
must be a positive misstatement of fact, or such a 
partial and fragmentary statement, that the with¬ 
holding of that which is not stated makes that which 
is stated absolutely false, or the relationship of the 
parties must be such that the fullest disclosure is 
called for, or there must be a duty on the party to 
disclose what he knows on the subject®® As a gen- 


SL. Ey.—Baker v. lieDonald, 216 B. 

W. 282, 186 Ky. 470. ' 

Talflty Bct ectalillBbea j 

Ajssuming the making of represen¬ 
tation by contracting party that he 
was practical logger. Its falsity as 
ground of rescission was not estab¬ 
lished, although he had never at¬ 
tempted taking timber off mountain- 
top, as was situation on other con¬ 
tracting party's claim.—Astell v. 
MacRae, 238 P. 984, 183 Wash. 490. 
ss. Ga.—Mulligan v. Bailey, 28 Oa. 
607. 

Ma—Denny v. Oilman, 28 Me. 149. 
Mo.—Buford V. C3aidwell, 8 Mo. 477. 
S3. Utah.—Warren v. Robison, 61 P. 
28, 21 Utah 429. 

34. Cal.—Mazuran v. Stefanich, 272 
P. 772, 96 CaLApp. 827. 

Iowa.—Schneider v. Schneider, 98 N. 

W. 169, 126 Iowa 1. I 

Ptiend with partloular knowledge j 
Party misled by representations of | 
friend, concerning matters of which 
friend had particular knowledge, 
may rescind agreement—ScovUl v. 
Ouy. 270 P. 984, 205 Cal, 886. . 

35)1 HI.—Thomas v. Whitney, 88 Ill. 
App. 247, affirmed 57 NJBI. 808, 
186 ni. 225. 

<Iostraet to voveel existence of bank 
aocouit 

Where complainant had on deposit 
in a trust company twenty two ^ou- 
eand five hundred and flVjB dollars, of ^ 


which he had lost all recollection, re¬ 
sulting from an lUness, and the 
head of the .department of the trust 
company having charge of depositors’ 
accounts, trho occupied a semiconfl- 
dential relation toward depositor, 
knowing of complainant’s abnormal 
condltfon, and concealing his relation 
to the trust company. Induced com¬ 
plainant to contract to and to pay 
him over ten .thousand dollars for 
revealing the location of deposit, it 
was held that the trust company 
officer’s acts were constructively 
fraudulent—Glerth v. Fidelity Trust 
Co., 116 A. 897, 83 N.J.Eq. 163, 18 
A.L.R. 976. 

Bigmng at hnaband*! reqneit* not con¬ 
structive fraud 

The fact that defendant at the re¬ 
quest of her husband signed note 
containing stipulation to the effect 
that either party might sue the other 
in any court having jurisdiction of 
the select matter would not bring 
the case within the rule of construc¬ 
tive fraud, based on confidential re¬ 
lation between the parties to the con¬ 
tract.—^Thompson v. Union Springs 
Guano Co.. SO So. 409, 202 Ala. 327. 
38. Ill.—Thomas v. Whitney, 83 HI. 
App. 247, affirmed 67 N.B. 808, 186 

m' 226. 

37. Ill.—Seely v. Rowe; 18 N.B.2d 
874, 870 III 836. 

3 & U.S.—Commisaioners of Sewer¬ 
age of City of Louisville, Ey. v. 
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Darte, aCJLKr., 88 Md 787, mod- 
ifylng Davis v. CommlBsloners of 
City of Louisville, D.C., 13 F.Supp. 
672—^Plews V. Burrage, D.C.Maas., 
19 F.2d 412. 

Del.—Leech v. Husbands, 152 A. 729, 
732, 4 W,W.Harr. 362, citing Cor¬ 
pus Juris. 

Ga.—a J. Howard, Inc., v. C. V. Nal- 
ley & Co., 178 S.B. 174, 60 Ga.App. 
343. 

Mo.—^Long-Costello v. Rider, App., 7 

S. W.2d 387. 

H.Y.—^Dwelle-Ealser Co. v. ASItna 
Casualty & Surety Co., 207 N.T.S. 
287, 211 App.Div. 369, reversed on 
other grounds 160 N.E. 517. 241 N. 

T. 464. 

Pa.—Sansom v. Provident Trust Co., 
167 A. 34, 103 Pa.Super. 447. 

Tex.—^PlPBt Nat. Bank v. Mangum, 
CIv.App., 194 S.W. 647, error re¬ 
fused. X 

Wis.—^Miller v. Anderson, 196 N.W. 

869, 183 Wis. 163, 34 A.L.R. 1629. 
13 C.J. p 383 note 36. 

Dealing at arm’s length 
Where persons deal with each oth¬ 
er at arm's length, and no direct in¬ 
quiries are made, and false sources 
of information are equally open to 
both, there is no duty of disclosure, 
resting on either party so as to glye 
a right to avoid the contract for 
fraud.—^Long v. Martin, Tez.Clv.App.« 
234 S.W. 91, petition dismissed 247 
S.W. 827, 112 Tex. 865. . . * 
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eral rule, a purchaser of property is under no duty 
to disclose a fact which, unknown to the other par¬ 
ty, increases the value of the property.^^ 

There may, however, he circumstances rendering 
failure to disclose facts. fraud invalidating a con¬ 
tract,*® and the rule that failure to disclose facts 
is not fraud does not apply where the circumstances 
are such as to impose a duty to disclose them,*i 
and where, with intent to deceive, a party to a con¬ 
tract conceals material facts which good faith re¬ 
quires him to disclose,, this is equivalent to a false 
representation.*^ The duty to speak rendering si¬ 
lence fraudulent may arise from the confidential re¬ 
lation of the parties to the contract,*^ or where one 
party knows that the other relies on him to tell him 
truly as to the facts of the case, in which case a 


duty arises not to conceal anything material to the 
bargain, and this, although the parties do not stand 
in what is generally described as a fiduciary rela¬ 
tion.** To afford ground for relief the fraudulent 
concealment must relate to a material fact,*^ and 
it should appear that complainant relied on the 
other party to disclose the facts and not on investi¬ 
gations made by himself or his own representa¬ 
tives.*® 

Active concealment. The rule that nondisclosure 
of facts does not constitute fraud does not apply 
where there is an active concealment of facts.*^ 
This is a fraud. By an active concealment is meant 
either a representation good as far as it goes, but 
accompanied with such a suppression of facts as 
makes it convey a misleading impression,*® or an at- 


XntentloiUil comcealmant xe^ulsita 
In order for mere silence to con¬ 
stitute fraud In procuring execution 
of an instrument, there must be an 
Intentional concealment, not merely 
accidental, and a suppression of facts 
which good faith requires the party 
to disclose.—^Butler Cotton Oil Co. v. 
G. H. Campbell & Son, 78 So. 643, 
16 AlaJi.pp. 445. 

SUlntUFs duty to infom hlmseil 
A contracting party must, by In¬ 
quiry or examination, gain all knowl¬ 
edge he desires, and be cannot omit 
ail inquiry and examination, and then 
complain that other party did not 
volunteer all, Information he had.— 
Maloney v. sSilenwider, 104 So, 396, 
213 Ala. 205. 

Silence of title company 
Mere silence of title company at 
time of negotiations for sale of prop¬ 
erty was not sufficient, in absence of 
trust or confidential relationship be¬ 
tween parties, to* authorize action to 
rescind contract for ftaud.—^Kent- 
Juell Associates v. Pink, 288 N.T. 
S. 804. 248 App.Dly. 759. 

39. N.Y.—Mactler v. Frith, 6 Wend. 
103, 21 Am.D. 262. 

Pa.—Neill v. Shamburg, 27 A. 982, 
168 Pa. 268. 

18 C.J. p 384 note 46. 

4a Fla.—^BAaasachusetts Bonding & 
Insurance Co. v. Hoxie, 176 So. 
480. 

N.J.—Bleyer v. Yeeder, 188 A. 203, 
119 N.J.Eq. 398. 

Pa.—Delafant v, Shapiro, 73 Pa.Su- 
per. 186. 

Ooncealmeut ooupled with Inadequacy 
of price 

Where the parties are capable of 
contracting, the court will not set 
aside their contracts for mere inade¬ 
quacy of price, but where the inade¬ 
quacy is accompanied with other 
facts showing concealment on the 
part of the one who obtains a bene¬ 
fit, on account of old age, ignorance, 


Incapacity, etc., on the part of the 
one granting the benefit, equity wUl 
readily grant relief.—^Hawkins v. 
Randolph, 231 S.W. 556, 149 Ark. 124. 
Qroimd fox resMsslon. 

Suppressions of material facts In 
the making of a contract are a suffi¬ 
cient ground for a rescission in equi¬ 
ty.—Simpson V. J. L Case Threshing 
Mach. Co., 170 N.T.S. 166. 

41. Ala.—^Metropolitan Life Ins. Co. 

V. James, 153 So. 759, 228. Ala. 383. 
13 C.J. p 884 note 42. 

43. Ala.—Amerlcan-Traders’ Nat. 

Bank V. Henderson, 133 So. 36, 222 
Ala. 426. 

Tex.—^Long v. Martin, ClvApp., 284 
S.W. 91, petition dismissed 247 S. 

W. 827, 112 Tex. 866. 

Affirmative fraud 

Suppression of truth by one of two 
contracting parties is as affirmative 
a fraud as a false statement of a 
fact, as it prevents the minds of the 
parties from meeting on the actual 
terms of their contract.—^Morris v. 
McGough, Tex.Civ.App., 230 S.W. 
1092. 

43. Fla.—^Dale v. Jennings, 107 So. 
175, 90 Fla. 234. 

Mass.—Reed v. A, E. Little Co., 162 
N.B. 918, 266 Mass. 442—Saulenas 
V. Penn, 192 N.E. 42, 207 Mass. 409. 
OkL—Rose v. First Nat. Bank, 219 
P. 715, 93 Okl. 120. 

13 C.J. p 384 note 42. 

Express or Implied duty 
Trust and confidence and duty to 
disclose may expressly appear by 
language of parties or be implied 
from acts and other circumstances. 
—Dale v. Jennings, 107 So. 176, 90 
Fla. 234. 

Belatloiishlp as oontrolUag 
(1) Alleged duty to disclose' per¬ 
tinent facts before execution of con¬ 
tract is largely determined by rela¬ 
tionship of parties.—Columbus Hotel 
Corporation v. Hotel Management 
Co., 156 So. 893. 116 Fla. 464. 
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(2) Duty of honest advice and full 
disclosure arises, where one party 
reposes confidence in another’s In¬ 
tegrity. and the other voluntarily 
assumes and accepts it.—^Reed v. A 
E. Little Co.. 162 N.E. 918, 266 Mass. 
442. 

Fiduciary ox oonlldeiLtial xelaUon. not 
shown 

(1) Generally.—Plews v. Burrage, 
D.C.Mass., 19 F.2d 412. 

(2) The bookkeeper of a packing 
house occupied no relation of trust 
or confidence toward a shipper, sim¬ 
ilar to that of a banking institution, 
to disclose the company’s indebted¬ 
ness to him, since the packing house 
is not of a quasi-public character 
and the parties deal at arm’s length. 
—^Miller V. Anderson, 196 N.W. 869, 
183 Wls. 163, 34 AL.R. 1629. 

44 Del.—^Leech v. Husbands, 162 A 
729, 732, citing Corpus Juris. 

18 aJ. P 384 note 43. 

Whether confidential relation ex¬ 
ists ox not, it is fraud for one pos¬ 
sessing superior knowledge of the 
facts affecting subject matter of the 
contract not to disclose those f&cts 
to the other party, if he knows that 
the other party is ignorant thereof 
and cfl -Ti only rely on him to make 
full disclosure.—^Roberts v. Parsons, 
242 S.W. 694, 196 Ky. 274. 

45. Ill.—Puller V. De Paul Univers¬ 
ity, 12 N.B.2d 218, 298 HLApp. 261. 

48. N.T.—Re V. Diamond, 292 N.T. 
S, 64, 249 App-Dlv. 78L 

47. Neb.—^Linton v. Sheldon, 164 N. 
W. 724, 98 Neb. 884. 

Utdh.—Bennett v. Bowen, 238 P. 240, 
244, 65 Utah 444. quoting Corpus 
Juris. 

48. N.a—iBler v. Brown, 146 S.B. 
803, 196 N.C. 685. 

Utah.—Bennett v. Bowen, 238 P. 240, 
244, 65 Utah 444, quoting Corpus 
Juls. 

18 C.J. p 888 note 40. 
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§ 157 


tempt by one party to draw the other’s attention 
from a fact or to cover it from view;*® in the first 
case the nondisclosure has the effect of either im¬ 
pliedly representing that the fact concealed does not 
exist or of rendering the facts disclosed absolutely 
false; in the second case the conduct of the party, 
outside of an actual representation, is a fraud on the 
other.50 

§ 156. -Representation of Opinion 

Ordinarily, an expression of opinion will not be re* 
garded as fraud invalidating a contract even though er¬ 
roneous; but relief will be granted as for fraud where 
the statement was In effect one of fact, or where an 
Intentionally false opinion was expressed by one with 
superior knowledge or sustaining a confidential relation 
toward the hearer. 

To constitute fraud avoiding a contract, a misrep¬ 
resentation must be one of fact,5i and ordinarily a 
mere expression of opinion cannot constitute such 
fraud.®® Representations respecting matters obvi¬ 
ously not susceptible of approximately accurate 
knowledge by the speaker will be classed as expres¬ 
sions of opinion for the inaccuracy of which rescis¬ 
sion cannot be had.®* Where, however, the repre¬ 
sentation is essentially one of fact, as where an ex¬ 


pression of opinion is combined with misrepresenta¬ 
tion or concealment of material matters, there is 
fraud avoiding the contract,®* and expressions of 
opinion may be regarded as fraudulent and ground 
for avoiding a contract where they are made with 
intent to deceive by one having superior means of 
information®® or sustaining a confidential relation 
toward the person deceived.®®' A willful misstate¬ 
ment of opinion by an expert may constitute 
fraud.®^ 

§ 157. -Representation of Intention or 

Expectation 

Ordinarily, fraud cannot be predicated on unfulfilled 
promises or predictions as to future events, although 
they may constitute fraud where so Interwoven with 
statements of past or existing facts as In effect to consti¬ 
tute a misstatement of fact, or where the existing fact 
of one’s state of mind, or Intention, Is falsely represented 
to be contrary to what It really is. 

Ordinarily, misrepresentations amounting to 
fraud which will avoid a contract must relate to 
past or present facts and cannot consist of unful¬ 
filled promises or predictions respecting future 
events,®® especially not where intent to deceive is 


49. TJtah.—Bennett v. Bowen, supra. 
18 C.J. P 888 note 41. 

sa Utah.—^Bennett v. Bowen, supra. 

n. U.S.—In re Wllson-Nobles-Barr 
Co., D.aWash., 266 P. 966, 

Del—Eastern States Petroleum Co, 
V. Universal Oil Products Co., ph,, 
, 2 A.2d 188. 

BO. U.S.—A. O. Anderson ft Co. v. 
Texas Co., C.C.A.N.T., 279 P. 76. 
79. citing: Corpus Tuxls. 

Pla.—Day v. Weadock, 184 So. 626, 
101 Pla. 388. 

Tex.—Puckett v. Bigr Lake State 
Bank, Civ.App„ 78 S.W.2d 893. er¬ 
ror refused—Dunoan v. Texas Em¬ 
ployers' Ins. Ass’n, Civ.App., 106 
S.'W.2d 403, error dismissed. 

18 CJ. p 384 note 48. 

SxagreiatloiL 

That salesman may have exag¬ 
gerated simplicity and applicability 
of two-year correspondence business 
course was not such fraud as would 
Justify subscriber In rescinding con¬ 
tract after seven months,—Alexan¬ 
der Hamilton Institute v. Hollis, 138 

50. 468. 16 La.App. 448. 

Value 

Contract by one capable of caring 
for his own Interests will not be set 
aside for fraud and misrepresenta¬ 
tions as to value of property, al¬ 
though exaggerated, unless he had 
uneaual knowledge or means of 
knowledge as to such value.—John¬ 
son v. MUler, 182 N.B. 490, 299 HL 
276. 


63. W.Va.—Jones v. HcComas. 116 
S.B. 466, 92 W.Va. 696. 

Identity and acreage of coal under¬ 
ground 

W.Va.—Jones v. McComas, supra. 

64u Ark.—^Livingston v. Sloan, 30 S. 

W.2d 860, 182 Ark. 1186. 

Mich,—Schupp V. Davey Tree Expert 
Co., 209 N.W. 86, 235 Mich. 268. 
Minn.—^Barron G. Collier, Inc., v. 
Braunig ft Sons Baking Co., 202 N. 
W. 442, 162 Minn. 181. 

Mo.—^Loveland v. Jungbluth, App., 
226 S.W. 46. 

Tex.—National Newspaper Enterpris¬ 
es V. Chitwood* Clv.App„ 68 S.W.2d 
264, error dismissed—^Prescott- 

Phoenlx Oil ft Gas Co. v. Gilliland 
on Co.. Civ.App., 241 S.W. 776. 

IS C.J, p 885 note 49. 

Ownership 

Purchaser was oititled to rescis¬ 
sion of contract and recovery of con¬ 
sideration paid thereunder in reliance 
on fraudulent misrepresentations as 
to ownership and value of real and 
personal property.—^Laughlin v. 
Price, 28 S.W.2d 829, 181 Ark. 1146. 
Value 

Assurances of value seriously 
made, and intended and accepted and 
reasonably relied on as statements 
of fact, inducing contract, may be 
considered in determining whether 
there has been fraud perpetrated In 
inducing execution of contract.—^Bo- 
llch v. Prudential Ins. Co. of Ameri¬ 
ca, 178 S.E. 820, 206 N.a 144. 

66. Tex,—Varner v. Carson, 69 Tex. 
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806—Duncan v. Texas Employers' 
Ins, Ass'n, Clv.App., 106 S.W.2d 
403, error dismissed. 

18 C.J. p 886 note 60. 

66. W.Va.—^Poole V. Camden, 92 S. 
E. 454, 79 W.Va. 310, L.R.A,1917E 
988. 

Sishoasst opinion 
When confidence Is reposed and ac¬ 
cepted, person trusted is liable for 
expressing dishonest opinions, on 
which the other relies to his damage. 
—Reed v. A. E. Little Co., 162 N.E. 
918, 266 Mass. 442. 

Value 

Although representations regard¬ 
ing value are generally not grounds 
for rescission, rule Is qualified where 
fiduciary relationship or relationship 
of trust and confidence between par¬ 
ties is established, which requires ex¬ 
ercise of utmost good faith and dis¬ 
closure of actual facts by party pos¬ 
sessing exclusive or greatly superior 
knowledge.—WIlUs v. Fowler, 186 So. 
358, 102 Fla. 85. 

67. N.J.—Conlan v. Roener, 18 A. 
868, 62 N.LLaw 63. 

68. U.S.—Scott V. Empire Land Co., 
D.C.Fla., 6 F.2d 873, affirmed, C.C. 
A., 24 F.2d 417. 

Ark.—Lescher v. Baird, 294 S.W. 17, 
173 Ark. 1038. 

Fla.—Day v. Weadock, 184 So. 626, 
101 Fla. 88$. 

Ga.—McClellan v. Llpsey, 160 S.E. 91, 
169 Ga. 184. 

Ind.—^Tribune Co. v. Red Ball Transit 
Go., 161 N.E. 888, 84 lnd.App. 666, 
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absent®® However, as a general rule, which in 
some jurisdictions has been embodied in statute, a 
promise made as a means of deception and with 
the intention of breaking it is ordinarily classified 


as fraud warranting relief from a contract in¬ 
duced thereby,®® although there are authorities to 
the effect that promises made without intent to keep 
them do not constitute fraud vitiating a contract 


rehearing denied 161 N.B. 836, 84 
Ind.App. 666. 

Ky.—Coral Gables v. Barnes, 67 S.W. 

2d 18. 247 Ky, 292. 

Me.—Judkins v. Chase, 116 A. 582, 
121 Me. 280. 

Mich.—^National Cash Register Co. v. 
Hosier, 282 N.W. 177, 261 Mich. 402 
—^J. B. Colt Co. V. Couslno, 198 N. 
W. 222, 226 Mich. 618—Night Com¬ 
mander Lighting Co. y. Mlchelsen. 
198 N.W. 188, 226 Mich. 668—Bar¬ 
ker V. Finlay, 166 N.W. 996, 200 
Mich. 166—^Boston Plano & Music 
Co. V. Pontiac Clothing Co., 165 N. 
W. 866, 199 Mich. 141. 

Minn.—Cannon Falls Holding Co. v. 
Peterson, 288 N.W. 487, 184 Minn. 
294. 

Mo.—Douthltt V. Chenoweth, App., 84 
S.W.2d 666. 

N.J.—Ebert v. Glvas, 168 A. 412, 109 
N.J.EQ. 495. 

N.T.—Woods v. Bard. 2 N.T.S.2d 254. 
B. Colt & Co., V. Norwood, 
161 S.B. 706, 202 N.G 819. 

OkL—Chicago, R. L & P. Ry. Co. v. 

Perkins, 242 P. 636. 116 OkL 233. 

Pa.—^Flrst Nat Bank v. Sagerson, 129 

A. 888. 283 Pa. 406—Murphy v. 
Plnney, 86 Pa.Super. 458. 

Tex—Swlnk v. City of Dallas, Com. 
App., 86 S.W.2d 222, reversing. Civ. 
App., 19 S.W.2d 601—Texas Em¬ 
ployers’ Ins. Ass’n v. Hnouff, Civ. 
App, 297 S.W. 799, reversed on 
other grounds, ComJVpp., 7 S.W.2d 
-Lane v. Hrbahn, ClvJtpp., 289 
S.W, 178—Frost v. Thomas, Civ. 
App., 288 S.W. 806—^Berry v. Amer¬ 
ican Rio Grande Land & Irrigation 
Co., CivApp., 236 S.W. 660—Wag¬ 
ner V. J. B. Colt Co., Clv.App., 284 

B. W. 934. 

Wash.—Gardner v. Frederick, 165 P. 

85, 96 Wash. 324. 

18 CnJ. p 886 note 62. 

Not "lepzMeniatlon’* 

"As a general rule, fraud as a 
ground for the rescission of con¬ 
tracts cannot be predicated upon 
promissory representations, because 
a promise to perform an act in the 
future is not in the legal sense a 
representation.”—Hinsdale v. W. L 
Phillips Co.. 156 S.B. 238. 248, 199 N. 
C. 563. 

mpxovsmeuts In real estate snbdivl. 
Sion 

Representations ^y a real estate 
broker to the effect that streets 
would be opened, water system In¬ 
stalled, and the like In a subdivision, 
In reliance on which a purchaser con¬ 
tracted to buy lots In the subdivision, 
related to future contingencies and 
did not constitute fraud avoiding the 
contract even though none of the i 


predictions was fulfllled.-r-Day v. 
Weadock. 134 So. 526, 101 Fla. 338. 
Prediction as to winning contest 
Agent’s false representations that 
voting contest conducted by princi¬ 
pal would be failure and that one to 
whom made would win automobile, 
etc., if he would pay certain amount, 
were not such as to entitle him to re- 
scind.—Brown v. C. A. Pierce & Co., 
118 N.E. 266, 229 Mass. 44. 

Promise to give plaintiff position 
at good salary in company, made to 
Induce him to contract to buy its cor¬ 
porate stock, was not a misrepresen¬ 
tation of existing fact permitting 
avoidance of the contract for fraud. 
—McDaniel v. Tarry, 17 S.W.2d 252, 
229 Ky. 396. 

Bednotion of rates 
Farmer's contract to pay cost of 
electric line extension, which exten¬ 
sion was to belong to electric com¬ 
pany when built, was not Invalidat¬ 
ed on ground of fraud by electric 
company’s unfulfilled promise made 
at time of making contract to reduce 
electric rates.—^Mieske v. Harmony 
Electric Co., 270 N.W. 216, 278 Mich. 
61. 

“Standing alone, statements prom¬ 
issory In their character are contrac¬ 
tual In their nature, and do not con¬ 
stitute fraud.”—Barker v, Finlay, 166 
N.W. 996, 998. 200 Mich. 166. 

6». N.a—Hinsdale v. W. L PhUllps 
Co., 166 S.E. 288, 199 N.C. 663. 

13 C.J. P 886 note 68. 

“Promises, honestly made^ which 
the promisor cannot fulfill, do not 
furnish sufflciect grounds for vacat¬ 
ing a contract based thereon.”—^Hins¬ 
dale V. W. 1. FhllUps Co., 165 S.B. 
238, 243, 199 N.C 663. 

60. TJ.S.-^cott V. Empire Land Co., 
D.CFla., 6 F.2a 878, affirmed, C.C. 
A., 24 P.2d 417, 

Ala.—Snell NaL Bank of Winter Ha¬ 
ven V. Janney, 122 So. 862, 219 Ala. 
396. 

Cal.—California Credit & Collection 
Corporation v. Carpenter, 246 P. 
126, 77 Cal-App. 18. 

Ga.-^-Coral Gables Corporation v. 
Hamilton, 147 S.E. 494, 168 Ga. 182, 
followed in Wyse v. McKinney, 179 
S.E. 860, 61 Ga.App. 204. 

Idaho.—^Miller-Cahoon Co. v. Wade, 
221 P. 1102, 88 Idaho 484. 

Mich.—^Matteson v. Weaver, 201 N. 
W. 473, 229 Mich. 496-^. B. Colt 
Co. V. Couslno, 198 N.W. 222, 226 
Mich. 618—Barker v. Finlay, 166 N. 
W. 996, 200 Mich. 166. 

N.J.—^Zuckerman v. Qeller, 142 A, 
344, 103 N.J.E(i. 146. 

N.Y,—Copeland v. Hugo, 228 N.Y.S. 
642, 221 App.Div. 779. 
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N.C.—Mitchell V. Mitchell, 174 S.B. 
i 447, 206 N.G 646—Hinsdale v. W. 
L PhlUips Co.. 166 S.E.. 238, 199 N. 

C. 663. 

Okl.—Sooner Bond Co. of America v. 

I Davis, 68 P.2d 300, 177 Okl. 143. 
i Pa.—Bloch & Son v. Kratz, SO Berks 
26—iZettlemoyer v. Bloch & Son, 30 
Berks 20. affirmed Zettlemoyer v. 
Bloch, 198 A 80, 329 Pa. 206. 

S.C.—Palmetto Bank & Trust Co. v. 
Grimsley, 133 S.E. 437, 134 S.C. 493, 
61 A.L.R. 42. 

Tex—^Texas Employers' Ina Ass’n v. 
Knouff, CivApp., 297 S.W. 799, re¬ 
versed on other grounds, Cora.App., 
7 S.W.2a 68—Bush & Gerts Plano 
Co. of Texas v. Thomas, Clv.App., 
261 S.W, 202—^Frost v. Thomas, 
Clv.App.. 288 S.W. 305, 

13 C-J. p 386 note 64, p 887 note 66. 

Prandnlsnt r6pre8«ata.tlo& as to 
prlntiag biograiphy 
That contract for set of books was 
procured by fraudulent representa¬ 
tion that defendant’s picture and bi¬ 
ography would be contained In books 
was held good defense to action on 
contract.—S. J. Clarke Pub. Co. v. 
Mann, 179 N.E. 814, 41 Ohio App. 93. 

Ijaek of assent 

Contracts, although reduced to 
writing, are avoided when induced by 
material promises never Intended to 
be kept as well as by misrepresenta¬ 
tions of existing facts, not because 
one may vary his written contract, 
but because ^ere can be no real as¬ 
sent, which is essential to a binding 
contract, when It is Induced by 
fraud.—Edward Thompson Co. v. 
Sawyers, 234 S.W. 873, 111 Tex 874. 

Begaxded as false “lepieseutation” 
Promise not intended to be per¬ 
formed when made, and Inducing en¬ 
try into contract, Is false representa¬ 
tion, for which promisee on Its non¬ 
performance Is entitled to rescind 
contract.-Hinsdale v. W. L Phillips 
Co., 156 S.E. 283, 199 N.C. 668. 

Settled purpose against pexfoxmanoe 
.Where one under the guise of a 
purchase acquires the goods or prop¬ 
erty of another, under a promise to 
pay or perform, and has at the time 
a settled purpose to do neither, such 
transaction would be regarded as a 
fraudulent one on the part of the 
pretended purchaser, and niay be set 
aside at the Instance of the vendor. 
—WUllams V. Hedgepeth, 118 S.E. 
602, 184 N.a 114. 

61. Colo.—^International Harvester 

Co. of America v. Edwards, 233 P. 
164, 76 Colo. 681. 

Mo.—Shoup V. Tanner Bulck Co., 246 
S.W. 864. 211 MoApp, 480. 
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Wh^n the alleged promises and predictions are in 
reality statements of fact, fraud avoiding a contract 
may be predicated on their falsity,as where a 
promise or prediction respecting the future is so 
interwoven with misstatements of past or present 
facts as to constitute a single fabric of fraud 
and a misstatement of one’s state of mind, or inten¬ 
tion, may, for the purpose of avoiding contracts, 
be regarded as a misstatement of a fact.®* 

j 158 . Representation of Law 

As a general rule misrepresentations of law are not 
available as fraud avoiding a contract, although the 
Ignorance and reliance of one party and the superior 
knowledge or fiduciary position of the other may render 
them so, and a misrepresentation of foreign law will 
be treated as a misrepresentation of fact. 

As a rule false representation, to constitute fraud, 
vitiating a contract, must be a representation of 
fact, and an erroneous representation or statement 
of a matter of law is not a fraud.®® False repre¬ 


sentations as to the legal effect of an instrument 
are no bar to an action thereon, as a party signing 
such an instrument is presumed to know its con¬ 
tents, and has no right to rely on the representations 
of the other party as to its legal effect.®® Howev¬ 
er, misrepresentations of law may constitute fraud 
avoiding contracts where the speaker sustained a 
confidential relation toward the hearer, or possess¬ 
ed superior means of information, or wilfully mis¬ 
led him into a misconception of his rights and lia¬ 
bilities.®^ As has been pointed out, ignorance of 
foreign laws, which include the laws of a sister 
state, is regarded as ignorance of fact and not of 
law, and misrepresentation in regard thereto is mis¬ 
representation of fact®® Moreover, if the repre¬ 
sentation, although involving a matter of law, can 
be resolved into a representation of fact, it will 
be treated as a representation of fact instead of 
law.®® The misrepresentation of the meaning of 
an ambiguous clause in a contract, by one with pe- 


of ttlfrepiesontatloiL of ex. 
letlnff fact 

‘It is a well established principle 
of equity in this state that, before a 
party is entitled to rescind a contract- 
based upon fraudulent misrepresen¬ 
tation, such misrepresentation must 
relate to an existing laot; and a 
parol promise, such as we are now 
considering, to do something in the 
future, coupled with no misrepresen¬ 
tation of an existing fact, is not suf¬ 
ficient to entiUe one to a rescission 
of the contract, even though there 
was no intention on the part of the 
promisor to fulfill the promise at the 
time it was made."—Douthltt v. 
Chenoweth, Mo.App., 84 S.W.2d 658, 
557. 

Dlffe(reiat mles In different JnxisiUo. 
tions 

“In this state rescission does not 
lie where the defendant, in making 
a contract, promises to do some act 
in the future which he refuses to 
perform, and at the time had no in¬ 
tention of performing. . . . Oth¬ 
er cases by this court announce the 
same doctrine, although there are 
dedslons in other Jurisdictions to the 
contrary."—International Harvester 
Co. of America v. Edwards, 288 P. 
164, 166, 76 Colo. 681. 

68. Mich.—Kefuss v. Whitley, 189 
N.W. 76, 220 Mich. 67. 

Mo.—Shoup V. Tanner Bulck Co., 246 
S.W. 364, 211 Mo.App. 480. 

Tex—Norm Co. v. City Drug Stores, 
Clv.App., 69 S.W.2d 270. 

IS aj. p 386 note 66. 

68. Cal.—California Credit & Collec¬ 
tion Corporation v. Goodin, 246 P. 
121, 76 Cal.App. 786. 

Idaho.—^Pocatello Security Trust Co. 
V. Henry, 206 ,P^ 175, 85 Idaho 821, 
27 A.L.R. 887. 


64 N.T.—Coppo V. Coppo, 297 N.Y. 

S. 744, 163 Mlsc. 249. 

Tex—King v. Wise, Com.App., 282 S. 
W. 670, reversing Wise v. Boyd, 
Clv.App., 267 S.W. 643. 

SEl Cal—Bank of America v. San¬ 
ches, 38 P.2d 737. 3 CaLApp.2d 238 
—McCarter v. Zeller, 170 P. 636, 36 
CaLApp. 693. 

Minn.—Pieh v. Plitton, 211 N.W. 964, 
170 Miign. 29. 

Mo.—Easton-Taylor Trust Co. v. 

Loker, App., 206 S.W. 87. 

OkL—White v. Harrlgan, 186 P. 224, 
77 Okl. 128, 9 A.L.R. 1041.' 

Or.-Associated Oil Co. v. La Branch, 
10 P.2d 697, 189 Or. 410. 

IS C.J. p 387 note 67. 

66. Ark.—Gray v. General Const 
Co., 260 S.W. 842, 168 Ark. 641. 
Ind.—Clem v, Newcastle & D. R. Co., 
9 Ind. 488, 68 Am.D. 658—Russell 
V. Branham, 8 Ind. 277. 

Or.—^Northwestern Ice & Cold Sto> 
age Co. V, E. Henry Wemme En¬ 
dowment Fund, 80 P.2d 881. 

18 C.J. p 387 note 68. 

mtexpietattoa of Instroueiit 
An opinion on the Interpretation of 
a written instrument which is equal¬ 
ly accessible to both parties is not 
sufficient to avoid a contract—Hicks 
V. Wynn, 119 S.E. 188, 137-Va. 186. 

Parties dealing at arm’s length 
Where the parties stood at arm's 
length, and no confidential relations 
or disabilities were shown, and the 
contract was signed with ftiU oppor¬ 
tunity to know its contents, the plain 
meaning expressed therein shall pre¬ 
vail, although that meaning has been 
misrepresented,' and the instrument 
cannot be impeached for fraud.— 
Creasy Corporation v. Dunning, 196 
N.W. 776, 182 Wis. 888. 
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67. CaL—^Bowman v. Payne, 204 P. 

406, 66 Cal.App. 789. 

Mich.—Berry v. Whitney, 40 Mich. 
65. 

Okl.—Bagby v. Martin, 247 P. 404, 
118 Okl. 244. 

Tex—Ramey v. Allison, 64 Tex. 697 
—Lott V. Kaiser, 61 Tex 666—^Holt 
V. Gordon, Clv.App., 176 S.W. 903 
—West V. West, 29 S.W. 242, 9 Tex 
Civ-App. 476. 

VL—McKindly v. Drew, 41 A. 1039, 
71 Vt 188. 

18 C.J. p 387 note 69. 

Confidential relations ox Ignoranoe 
Rule that misrepresentation of law 
does not Justify resciBSion of con¬ 
tract for fraud has exception where 
parties occupy confidential or fidu¬ 
ciary relations, whether legal, mor¬ 
al, social, domestic, or merely per¬ 
sonal; and where one party, having 
superior means of information, pos¬ 
sesses knowledge of law and thereby 
gains unconscionable advantage.— 
Bank of America v. Sanches, 88 P.2d 
737, 3 Cal.App.2d 288. 

Obtaining iuioo:psoionabls advantage 
Wh^re one has superior means of 
Information, professes a knowledge 
of the law, and thereby obtains an 
unconscionable advantage of anoth¬ 
er who is ignorant and has not been 
in situation to become informed,, the 
injured party is entitled to relief as 
if the representation had been as to 
a matter of fact—White v. Harrigan, 
186 P. 224, 77 OkL 123, 9 A.L.R. 1041. 

68, Iowa.—^Baker v. Bockelman, 226 
N.W. 411, 208 Iowa 264—Clark v. 
Beck, 226 N.W. 353, 208 Iowa 156. 
IS C.J. p 387 note 60. 

69b Mass.—^Bums v. Lane, 188 Mass. 
850. 

IS C.J. p 387 note 6L 
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culiar knowledge thereof to one lacking such knowl¬ 
edge, is a misrepresentation of fact."^® 

§ 159. -Fraud of Third Person Inducing 

Contract 

Fraud of a third person will not Invalidate a contract 
unless such third person acted under the express or im¬ 
plied authority of.one of the contracting parties. 

A contract cannot be set aside because' of the 
fraud of a third person, in which fraud the other 
party to the contract was not implicated.^! In 
other words, the representation must be made by 
the other party to the contract, or by his agent, 
or with his command or consent,72 or must be 
subsequently ratified by him.7* 

§ 160. -Knowledge of Falsity of Repre¬ 

sentation 

Broadly speaking, rnisrepresentatlons Invalidating 
contracts on the ground of fraud must be made either 
with knowledge of their falsity or In reckless and culpable 
Ignorance of their truth. 

While a contract may be avoided for an iimocent 
misrepresentation as has been shown supra in §§ 
147-152, if relief is sought on the ground of 
fraud it is necessary to show that the false repre¬ 
sentation was made with knowledge of its falsity 


or in culpable ignorance of its truth.74 A rep¬ 
resentation made with a belief in its truth, although 
not true in point of fact, is not as a rule a legal 
fraud.75 However, if persons take it on them¬ 
selves to make assertions as to the truth of which 
they are ignorant, they must in a civil point of 
view be held as responsible as if they had as¬ 
serted that which they knew to be untrue.^®- 
WHiether a party misrepresenting a fact knew it 
to be false, or made the assertion without know¬ 
ing whether it was true or false, is wholly im¬ 
material, for the aflErmation of what one does not 
know or believe to be true is equally, in morals and 
law, as unjustifiable as the affirmation of what is 
known to be positively false.77 Where a person 
makes a misrepresentation of a fact supposed to be 
peculiarly within his knowledge, whether he knew 
it to be false or made the assertion recklessly, 
without knowing whether it was true or false, is 
wholly immaterial.72 

Representation unreasonably believed to be true. 
It has been held that a misstatement of fact be¬ 
lieved to be true is not a fraud, even though the 
belief is not based on reasonable grounds,79 and 
such doctrine has also been extended to cases 
where a party was negligent, and should have 
known or remembered the fact but did not.®® 0th- 


70, N.C.—Wliltehurst v. Life Ins. 
Co., 62 S.B, 1067, 149 N.Q 273. 

lanuMioe policy 

Where the agent of an insurance 
company misrepresented to insured 
the meaning of an ambiguous and 
indefinite ' clause in the policy, the 
doubtful character of the clause and 
the respective positions of the par¬ 
ties Justified a Jury finding that they 
were made as statements of fact, ac¬ 
cepted as such and reasonably relied 
on by Insured to his damage.—^White¬ 
hurst V. Life Ins. Co., supra. 
Attorney’s good, faith stateanenta as 
fittad in Jaw 

Although statements by . an attor¬ 
ney of a party to the contract were 
mad^ in good faith, if he was mis¬ 
taken as to the legal effect of the 
language used in framing the con¬ 
tract, it would amount to fraud in 
law if such statements induced the 
other party to act relying upon their 
correctness, and the contract under 
auch circumstances would not be 
binding in equity.—Bourland y. Huff- 
hlnes. Tex.Civ.App., 244 aW. 847. 

71. U.S.—Brelsford v. Whitney 
Trust & Savings Bank, CC.A.Fla., 
69 F.2d 491. 494, ciUng Corpus Tiu 
xls. 

Mo.—See v. See. 237 S.W. 795. 

N.J.—Rose V. Jerome Harvey Devel¬ 
opment Co., 166 A. 149, 118 N.J.Eq. 
161. . 

IS CJ. p 887 note 6S. 


72. Ark.—Fenter v. Obaugh, 17 Ark. 
71. 

13 aj, p 387 note 63. 
ULnepreseatatloiui of agent 
Contract may be canceled for mis¬ 
representations by defendant's agent 
of material facts relied on by plain¬ 
tiff promptly rescinding, regardless 
of whether agent acted without au¬ 
thority and without fraud.—Clark v. 
Kirby, 281 N.Y.S. 644. 188 Misc. 229. 
Sworn contract 

Principal eannot procure immunity 
from consequences of his fraud or 
that of agent by having contract 
sworn to by the person deceived.— 
Texas & N. O. R. Co. v. Goodwlu, 
Tex.Civ.App., 40 S.W.2d 182, error 
refused. ' 

731 N.T.—^Forster v. Wllshusen, 36 
N-TS. 1083, 14 Misc. 620. 

R.I.—^Freese v. I^vloskl, 99 A. 81. 

13 aJ. p 388 note 64. 

7A Or.-Palmiter v. Hackett, 186 P. 
681, 96 Or. 12, modifying 186 P. 
1105, 96 Or. 12. 

Utah.—Anglo-Callfomla Trust Co. v. 
Hall, 211 F. 991, 61 Utah 228. 

7B. WIs.-Mamlock v. Fairbanks, 1 
N.W. 167, 46 Wis. 416, 82 Am.R. 
716. 

13 C.J. p 888 note 65. 

78. U.S.—General Finance Corpora- 
tlon V. Keystone Credit Corpora¬ 
tion, aCJLVa, 60 F.2d 872, cer¬ 
tiorari denied Adams v. Keystone-] 
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Credit Corporation, 62 S.Ct. 201, 
284 U.S. 684, 76 L.Bd. 678. 

m— Noll V. Peterson, 170 N.B. 756, 
838 Ill 662. 

Ind.—Gardner v. Mann, 76 N.B; 417, 
36 Ind.App. 694. 

Mo,—B[ouse V. Marshall, 18 Mo. 868. 

N.T.—Simpson v. J. L Case Thresh¬ 
ing Mach. Co., 170 N.Y.S. 166. 

Va.—Spoor V. Tllson, 83 S.B. 609, 97 
Va. 279—Grosh v. Ivanhoe Land, 
etc., Co., 27 S.B. 841, 96 Va. 161— 
Max Meadows Land & Improve¬ 
ment Co. V. Brady, 22 S.E. 845, 92 
Va. 71—Lowe v. Trundle, 78 Va 
66—Grim v. Byrd, 82 Gratt. 302, 73 
Va. 802. 

Wash.-Axtell v. MacRaS, 233 P. 934, 
133 Wash. 490. 

W.Va.—Gall v. Cowell, 190 S.B. 130 
—Klmmell v. Twlgg, 107 S.B. 206, 
88 W.Va. 631. 

IS C.J. p 888 note 70. 

77. U.S.—^In re Construction Mate¬ 
rials Corporation, D.aDeL, 18 F. 
Supp. 609. 

nL—Owens v. Union Bank of Chi¬ 
cago, 260 IllApp. 595. 

18 C.J. p 388 note 7L 

78b N.Y.—Kramer v, BJerrum, 46 N 
Y.S. 496, 19 App.Div. 882. 

18 C.J. p 389 note 72. 

Tft Iowa.—Scroggln v. Wood, 64 N. 
W. 437, 87 Iowa 497. 

13 C.J. p 889 note 74. 

8Ui Ky.—East v. Matheny, 1 AX 
Marsh. 192, 10 Am.D. 721. 
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er courts, however, have held that a positive af¬ 
firmation made by one of his own knowledge im¬ 
plies a representation that he has knowledge of 
the truth of the affirmation, and if false it is fraud¬ 
ulent.*^ 

Representation subsequently becoming false. If 
a person makes a representation believing it to be 
true but afterward discovers it to be false, he 
must not allow the party to go on and act on the 
faith of the representation; if he does so he is 
guilty of fraud.** 

§ 161. -Intent 

Broadly speaking, Intent to deceive is essential to 
avoidance of a contract on the ground of fraud, although 
where relief Is sought on the ground of nonfraudulent 
misrepresentations the Intent to deceive becomes Imma¬ 
terial and it Is sufficient to show an Intent that the repre¬ 
sentations should be relied on. 

Where it is sought to avoid a contract on the 
ground of fraud it is ordinarily essential to show 
a misrepresentation made with intent to deceive 
and to induce action thereon by the other party,** 
and it has been held that only that plainly injurious 
to good faith should be regarded as fraud suffi¬ 
cient to impeach a contract.*^ On the other hand, 
it has also been held that moral guilt is not es¬ 


sential to constitute fraud invalidating a contract,** 
and that if a representation is false to the knowl¬ 
edge of the party making it, and is made with 
intent that it be acted on by the other party, and 
is acted on to his injury, it is a fraud, whether 
or not the party making it intended to injure.*® 

Under statute in some jurisdictions a mistaken 
representation of a material fact may be regarded 
just as much a legal fraud as an intended misrep- 

resentation.*7 

Where it is sought to invalidate a contract on 
the basis of innocent misrepresentations, as dis¬ 
cussed supra in §§ 147-152, an intent to deceive is 
not an essential element of the misrepresentation 
which will afford relief,** and it is sufficient to 
show the speaker’s intent that the hearer should 
rely on the representations made.*® 

§ 162. -Materiality of Representation 

Misrepresentations must be material In the sense 
that they afford an Inducement to contract in order to be 
available as fraud Invalidating a contract. 

The misrepresentation must be material, other¬ 
wise it will not be a ground for avoiding the con¬ 
tract,*® and the test of materiality is whether 
or not the representation so operated on the mind 


81. Mass.—Chatham Furnace Co. v. 
Moffatt^ 18 N.B. 168, 147 Mass. 408, 
9 Am,S,R. 727. 

13 C.J. p 389 note 76. 

88. Minn.—Great Northern Explora¬ 
tion Co. V. Mlzen, 184 N.W. 20, 23, 
149 Minn. 440, Quoting Corpus Ju¬ 
ris. 

Or.—Palmlter v. .Hackett, 186 P. 681, 
96 Or. 12, modifying 186 P. 1105, 96 
Or. 12. ' 

18 C.J. p 389 note 78. 

83. U.S.—Marshall v. Hubbard, Wis., 
6 S.Ct 806, 117 U.S. 416, 29 L.Bd. 
919. 

13 C.J. p 389 note 79. 

Vsdsr statute, Intent Is issue In ac¬ 
tion to rescind contract for misrepre¬ 
sentation.—^Denovan v. Golden State 
Woolen Mills, 286 P. 714, 104 Cal 
App. 504. 

84. Fla.—George B. Sebring Co. v. 
Skinner, 129 So. 769, 100 Fla. 316. 

85. Ark.—Stewart v. Clark, 116 S.W. 
■ 2d 887, 195 Ark. 943. 

86. Mass.—Chatham Furnace Co. v. 
Moflatt, 18 N.E. 168, 147 Mass. 408, 
9 Am.S.R. 727. 

18 aj. p 890 note 81. 

87. Ala.—Standard Oil Co. v. Myers, 
169 So. 312, 282 Ala. 662—Bankers' 
Mortg. Bond Co. v. Rosenthal, 146 
So- 466, 226 Ala. 18&—Chemical 
Nat Bank of New York v. Jackson, 
108 So. 68, 214 Ala. 468—Boseraan 

J. B. Colt Co., 96 So. 588. 19 Ala. 
App. 126. 

17C.J.S.-83 


83. Cal.—Pohl V. Mills, 24 P.2d 476. 
218 Cal. 641. 

Iowa.—McFadden v. Alexander, 136 
N.W. 396, 164 Iowa 716. 

Mo.—Bllenburg v. Edward K Love 
Realty Co.. 69 S.W.2d 626, 332 Mo. 
766. 

N.Y.—Pedone v. Title Guarantee & 
Trust Co., 7 N.Y.S.2d 600, 256 App. 
Dlv, 866—Knight v. Kltchln, 261 N. 
Y.S. 809, 287 App.Dlv. 606—^Moses 
y. Carver, 298 N.Y.S. 878, 164 Misc. 
204. 

Tex.—Keesee v. Kemp, Civ.App., 296 
S.W. 686. 

Va.—Wilson v. Carpenter, 21 S.B. 

243, 91 Va. 183, 60 AiaS.R. 824. 
Bpedflo Intent to defraud 
The rule of the criminal law re¬ 
quiring proof of a specific Intent to 
defraud In false pretense cases does 
not apply to civil actions.—Scott v. 
Delta Land & Water Co., 207 P. 389, 
67 CaLApp. 820, followed In Bradley 
V. Delta Land & Water Co., 207 P. 
896, 67 CalApp. 790. 

88. Tex.—Keesee v. Kemp, Civ.App., 
296 S.W. 635. 

90. U.S.—Taylor v. Burr Printing 
Co., C.C.A.ConiL, 26 F.2d 331, cer¬ 
tiorari denied 49 S.Ct 86, 278 U.S. 
641, 73 L.Ed. 656. 

Ala.—Cooper v. Rowe, 94 So. 726, 208 
Ala. 494. 

Ark.—Campbell v. Parkin Home 
Bank, 293 S.W. 22, 178 Ark. 741. 
Fla.—Columbus Hotel Corporation v. 
Hotel Management Co., 166 So. 893, 
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I 116 Fla. 464—^Pepple v. Rogers, 140 
So. 206, 104 Fla. 462. 

Ill.—^Zalapl v. Holcomb & Hoke Mfg. 

Co., 241 IlLApp. 102. 

Iowa.—Smith v. Waterloo, C. F. ft 
N. Ry. Co., 182 N.W. 890, 191 Iowa 
668 . 

Mass.—^Kaplan v. Suher, 150 N.B. 9, 
264 Mass. 180, 42 A.L.R. 1142. 

Pa.—^Bureau of National Literature 
y. Llndgren, 28 Pa.Dlst. 1005. 
Tenn.—Cooley y. Bast ft West Ins. 

Co.. 61 S.W.2d 656, 166 Tenn. 405. 
Wls.—^Newcomb y. Ingram, 248 N.W. 
171, modifying 243 N.W. 209, re¬ 
hearing granted 245 N.W. 12 L 
13 C.J. p 390 note 82-p 804 note 18 
[a]. 

“Aud/or” substituted for «aad” 
Where contract whereby advertis¬ 
ing agency had agreed to place ad¬ 
vertising placards in “street cars and 
busses" was superseded by contract 
which provided for placing of pla¬ 
card la “street cars 'and/or' busses” 
upon representation by agency's 
agent to advertising purchaser that 
contracts were Identical except as 
to amount and terms of compensa¬ 
tion, purchaser was not precluded 
from seeking cancellation of contract 
on ground that substitution of phrase 
“and/or" for conjunction "and" was 
Immaterial, since effect of change 
probably was to change obligation of 
agency from that of furnishing serv¬ 
ice for street cars and busses to one 
of furnishing such service tfor ^thev 
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of the deceived party as to induce him to enter 
into the contract® ^ It is not enough that it may 
have remotely or indirectly contributed to the trans¬ 
action, or may have supplied a motive to the other 
parly to enter into it; the representation must be 
the very ground on which the transaction has 
taken place.®® It may be stated as a rule that it 
is always material if, had- it been known to be 
false, the contract would not have been entered 
into.®® 

The contract need not include or refer to the 
representations.®^ 

Representation as to one of several matters. A 
misrepresentation as to one of several matters, 
which is material, or a representation including 
several matters, which is false, in one material 
point, is sufficient to vitiate the whole a^preement.®® 
It is not sufficient for the fraud feasor to show 


that there were other representations or induce¬ 
ments in operation, without further proving that 
the agreement was due to them only, to the entire 
exclusion of the false representation.®® Although 
the misrepresentation affects part only of the agree¬ 
ment, it in general vitiates it in toto; the party 
who made it is not entitled, by waiving the part 
affected, to enforce the rest.®^ 

§ 163. -Reliance on Representation 

a. Fact of reliance 

b. Right of reliance 

a. Fact of Eeliance 

Misrepresentations are not ground for avoiding con¬ 
tracts unless relied on. 

If the representation was not relied on by the 
party it is of no effect, for it has not deceived 
him,®® and it must appear that the victim of the 


street cars or busses or both.—Bar¬ 
ron G. Collier, Inc., v. Connelley, Tex, 
Civ.App., 118 S.W.2d 849. 

9L CaL-~Shlrreffs v. Alta Oanyada 
Corporation, 48 P.2d 56, 8 Cal.App. 
2d 742. 

Del.—^Webster v. Palm Beach Ocean 
Realty Co., 139 A. 467. 16 Del.Ch. 
16. 

Fla.—Great American Ins. Co. of 
Ne-w Tork v. Suarez, 109 So. 299, 
92 Fla. 24. 

ISasa—Vye v. UcKenney, 166 N.EI. 

686, 266 Mass. 673. 

N.T.—Jones v. Title Guarantee & 
Trust Co., 14 N.E.2d 469, 277 N.T. 
416, reversing 296 N.T.S. 771, 261 
App.Dlv. 8,40, motion denied and 
•lay granted 298 N.Y.S. 1007, 262 
App.Dlv. 768. 

Obllateral or eslmiiilal Indwoemeiit 
Misrepresentations of collateral in¬ 
ducement, not affecting essence and 
substance of contract, are not 
grounds for relief in law or ectulty. 
False representation is "material,” 
where It operates on mind of de¬ 
ceived party. Inducing him to enter 
into contract—Webster v. Palm 
Beach Ocean Realty Co., 189 A. 467, 
16 DeLCh. IS. 

Ooatxaot without profit ^ 

That party to contract was to act 
thereunder without profit would not 
make false representations In pro¬ 
curement of contract immaterial In 
suit for rescission.—Kelly v. Inter¬ 
national Re-Insurance Corporation, 
174 A. 267, 20 DeLCh. 184. 

Bepressutatlons held material 
(1) Representation by agent of 
plaintiff, to induce defendant to enter 
Into a oontraot for advertisement as 
to cost of inserting advertisement in 
pi 4 >er. held a material representation 
of fact iiot in nature of trade 


talk.—Outcault Advertising Co, v. 
Jones, 289 P. 1118. 119 Or. 214. 

<2) Where plaintiff by representa¬ 
tions known to him to be false and 
made with intent to deceive that the 
state architect's plans as modified 
called for double glazing secured a 
contract from the original contractor 
to furnish window glass for the state 
prison, such representations were as 
to material facts, and a rescission 
was authorised.—Johnson v. Olsen, 
168 N.W. 806. 184 Minn. 53. 

(8) Broker's misrepresentation that 
property was handled by owner, 
whereas In fact It was handled by 
agent, held material, entitling pur¬ 
chaser to refuse to continue transac¬ 
tion, where purchaser stated such 
fact was material when making con¬ 
tract—Sterling v. Gardner, 247 P. 
462, 139 Wash. 409. 

93. Mass.—^Vye v. MeZenney, 166 
N.E. 665, 268 Mass. 573. 

931 HI.—Puller V. De Paul Univer¬ 
sity, 12 N.B.2d 218, 216, 293 111. 
App. 261, quoting Ooxpns Juris. 
Ind.—McQuaid v. State, 6 N.E.2d 6<7, 
556, 211 Ind. 596, quoting Corpus 
Juris. 

Mo.—Stoltzfus v. Howey, App., 64 S. 
W.2d 601, 506, quoting Corpus Ju¬ 
ris. 

13 C.J. p 890 note 83. 

94, Ala.—Watson v. Kirby, 28 So. 
61, 116 Ala. 667. 

98i. Tenn.—Crlgger v. Mutual Ben. 
Health & Accident Ass'n, 69 S.W.2d 
907, 912, 17 TeiULApp. 686, citing 
Corpus J'UTls. 

13 C.J. p 891 .note 86. 

A. single material misstatement, 
knowingly made with Intent to in¬ 
fluence another to enter Into a con¬ 
tract, being believed and relied on by 
the ot^r, is as much ground for re- 
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scission of the contract as if It had 
been accompanied by a mukitude of 
other false representations.—^Peck- 
enscher v. Gamble, OaL, 85 P.2d 885 
—Stewart v. Crowley, 8 P.2d 662, 213 
Cal. 694—^Etienne v. Kendall, 269 P. 
762, 202 CaL 261—Williams v. Myers. 
294 P. 61, 111 Cal.App. 266—Wiberg 
V. Bamum, 278 P. 871, 99 CaLApp, 
328, followed in Heefner v. Citizens’ 
Trust & Savings Bank, 278 P. 872. 
99 CalA.pp. 794—Spencer- v. Deems, 
186 P. 671, 43 CalApp. 601—13 GJ. 
p 391 note 86 [a]. 

93 N.Y.—Strong v. Strong, 5 N.B. 
799, 102 N.Y. 69. 

S.a—Lobby V. Ahrens, 2 SJl 887, 
26 S.C. 276. 

IS C.J. p 391 note 86. 

97. Leake Contracts p 879. 

93 U.S.—^Williams v. Penn Mut 
Life Ins. Co., C.CJLPla., 27 P.2d 1, 
certiorari denied 49 S.Ct 84, 278 
U.S. 688. 78 L.Ed. 664—In re Wil- 
son-Nobles-Barr Co., D.C.Wash„ 
266 F. 966. 

Ark—Campbell v. Parkin Home 
Bank, 293 S.W. 22, 178 Ark. 74L 
CaL—^De Garmo v. Petltflls Con- 
flserie, 2*69 P. 692, 93 Cal.App. 261 
—Magglnl V. McBain, 228 P. 428, 
65 CalApp. 138, 

Pla,—Columbus Hotel Corporation v. 
Hotel Management Co., 166 So. 898, 
116 Fla. 464. 

Ky.—Baker v. McDonald, 216 S.W. 
292, 185 Ky. 470. 

Md.—Mllkton v. French, 160 A. 28, 
159 Md. 126. 

Mass.—Ross v. Burrage, 124 NJE. 

267, 288 Masa 489. 

N.Y.-^ones 7. Title' Guarantee & 
Trust Co., 14 N.B.2d 469, 277 N.T. 
416, reversing 296 N.T^S. 77J, 261 
AppJDiv. 840, motion denied and 
stay granted 298 N.Y.S.'1007, 252 
AppJDiv. 768. 
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fraud relied on the misrepresentation in the sense 
that it furnished an inducement for him to con¬ 
tract.*^® Deceit which does not deceive, it has been 
said, is not fraud, .and it would seem as reasonable 
to defend an action brought for the price of goods 
on the ground that the seller was a man of im¬ 
moral character as to maintain that a contract was 
voidable by reason of a deceit practiced by one par¬ 
ty but in no way affecting the judgment of the 
other.i 

Where the party does not rely on the represen¬ 
tation, as where he either does not believe it or 
relies on his own judgment or the result of his 
own inquiries in the matter, there is no fraud 
as to him.® Where a party submits the deter¬ 
mination of a question concerning which repre¬ 
sentations are made to his attorney, such fact 
will tend to show nonreliance on the representations 
of the adverse party.® 

A representation which the other party knows 
to be untrue cannot have induced the contract or 
have been relied on by him, and is not a ground for 
avoiding it.^ 

A representation need not have been the sole 


inducement to contract in order to have been re¬ 
lied on within the requirement that reliance be 
shown, but it is sufficient if it was a material fac- 
tor.5 

Lapse of time. The fact that a considerable time 
elapsed after a representation was made, and be¬ 
fore the party complaining of it acted, does not 
necessarily show that he did not act on it,® al¬ 
though, where it appears that he has already made 
a valid contract, the fact that he is induced by 
subsequent false representations to perform does 
not afford ground for rescission.^ 

b. Bight of Reliance 

To avoid a contract for false representations, one 
must have the right to rely thereon, and whether or 
not he has such right will depend on all the circum¬ 
stances, Including the form of the representation and 
the relations and respective knowledge of the contracting 
parties. 

To afford ground for avoiding a contract, the 
character of a representation and the circumstanc¬ 
es under which it was uttered must have been 
such as to give the injured person a right to rely 
thereon.® Whether one had the right to rely on 
representations in any particular case will depend 


Pa.—Lakeside Forge Co. v. Freedom 
Oil Works, 109 A. 216, 266 F& 628 
—Humbert v. Meyers, 83 Pa.Super. 
496. 

Tex.—Traders •& General Ins. Co. v. 
Bailey, 94 S.W.2d 184, 127 Tex. 822, 
setting aside, ClvApp., 62 S.W.2d 
696-^len v. Lasseter, Clv.App., 
35 S.W'.2d 768, error refused— 
Burnett v. Boyer, Clv.App„ 285 S. 
W. 670—^Berry v. American Rio 
Grande Land & Irrigation Co., Civ, 
App., 286 S.W. 650—Jones v. East- 
ham ClvJtpp., 224 S.W. 228, dis¬ 
missed for want of Jurisdiction 
7a.—ITpton & Walker v. R. D. Hollo¬ 
way & Co., 102 S.E. 64. 126 Va. 667. 
W.Va.—Reiser v. Lawrence, 128 S.E. 
461, 96 W.Va. 82. 

9 aJ. p 1286 note 99—18 GJ. p 891 
note 88. 

99. Del.—Omar Oil & Gas Co. v. 
Mackenzie Oil Co., 188 A. 892. 8 W. 
W.Harr. 269. 

na.— Nichols V. Bodenwein, 146 So. 
86, 107 Fla. 25, rehearing denied 
and amended 146 So. 669, 107 Fla. 
26—Pryor v. Oak Ridge Develop¬ 
ment Corporation, 119 So. 326, 97 
Fla. 1085. 

Mass.—WlUett V. Herrick, 156 N.B. 

639, 268 Mass. 686, certiorari de- 
' nled 48 S.Ct 88, 276 U.S. 646, 72 
L.Bd. 417. 

‘NJr.—Bankers' Indemnity Ins. Co. v. 
Henry Henkel ft Sons, 178 A. 666, 
118 N.JJB3q. 244. 

1., Anson Contracts p 176. 
ft U.S.—Pratt- T. Weeks, D.C.FIa., 


1 F.Supp. 968, 966, citing Corpus 
■ruris. 

Va—Hicks v. Wynn, 119 S.B. 188, 
187 Va 186. 

W.Va—Jones v. McComas, 116 B.B. 
466, 461, 92 W.Va 596. dtlng Corw 
pus Juris. 

18 C.J. p 891 note 90. 

UUlertakiiig luvestlgatloiL 
If a party to a contract undertook 
to Investigate and to discover for 
himself the truth or falsity of repre¬ 
sentations, whether Invited or not, 
before he executed the contract he 
was bound by everything a proper 
Investigation would dlsclosa—^Nolan 
V. Toung, Ter.Clv~App., 220 S.W. 164. 
a Cal—McCarter v. Zeller, 170 P. 

636, 36 CaLApp. 698. 

N.Y.—^EJppley V. Kennedy, 115 N.T.S. 
360, 181 App.Dlv. 1, reversed on 
other grounds 91 N.E. 797, 198 N. 
T. 849. 

4 Fla—^Hancoy Holding Co. v. 
Lambrlght, 138 So. 681, 101 Fla 
128. 

Tenn.—^PreenMui v. Citizens* Nat 
WflTifc , 70 S.W.2d 26, 167 Tenn. 899. 
Tex.—Vick v. Downing, Civ.App., 120 
S.W.2d 279—Allen v. Lasseter, Civ. 
App.. 86 S.W.2d 763, error refused 
—Thames v. Smith, Civ.App., 280 
S.W. 859. 

18 C.J. p 892 note 94. 

DlabeUef In truth of representa¬ 
tions disproves party's reliance 
thereon.—Traders’ ft General Ina Co. 
V. Bailey, Clv.App., 62 S.W.2d 696. 
set aside 94 S.W.2d 184, 127 Tex. 822. 
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Xnowledg* of real facts 

Where the proof shows that com¬ 
plaining party knew the real facts 
of case when he entered Into a con¬ 
tract he cannot avoid it on ground 
of fraud or misrepresentation.—^Mc- 
Fadden v. Heisen, 176 P. 814, 31 Ida¬ 
ho 689. 

ft. Conn.—Taylor v. Lounsbury-Soule 
Co.. 137 A. 159, 106 Conn. 41. 

Iowa—^Pirst Sav. Bank of Craw- 
fordsvIUe v. Edgar, 199 N.W. 1011, 
199 Iowa 1186. 

Masa—McGrath v. C. T: Sherer Co., 
195 N.E. 918, 291 Masa 36. 

Tex—Gulf States Security Life Ins. 
Co. v. Edwarda Clv.App., 109 S.W. 
2d 1125, error dismissed—McClung 
Const Co. V. Muncy, Civ-App., 65 
S.W.2d 786, error dismissed—^Dur¬ 
ham V. Scrivener. Clv.App., 259 S. 
W. 606, affirmed. Com.App., 270 S. 
W. 161—Oliver v. Hucklna, Civ. 
App., 244 S.W. 626—^Hart-Parr Co. 
V. Krizan ft Maler, Clv.App., 212 
S.W. 886. 

a Mass.—^Reeve v. Dennett 11 N.B. 

938, 146 Masa 28. 

18 C.J. p 392 note 95. 

7. U.S.—^In re Pejepscot Paper Co., 
D.C.Ma. 22 F.Supp. 888. 

8. Ind.—Welsh v. Kelly-Sprlngfleld 
Tire Co.. 12 N.E.2d 264. 

B:y.—^Roberts v. Parsona 242 S.W. 
694. 196 Ky. 274. 

Or.—Holmberg v. Prudential SavlbgB 
ft Loan Ass'n, 278 P. 948, 180 Or. 
1—Union Central Life Ina Ooi r. 
Kerron, 264 P. 463. iSS Of. 71*. 
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on the circumstances involved, such as the form 
of the representation, the relations of the parties, 
and their respective means of knowledge.^ There 
are certain representations, kno^vn as “dealer's 
talk,” on which persons are not supposed to rely, 
and which cannot be set up as fraud; of this 
character are representations amounting merely to 
commendatory expressions or exaggerated state¬ 
ments as to value, prospects, and the like, as where 
a seller puffs up the value and quality of his goods, 
or a man, to induce another to contract with him, 
holds out flattering prospects of gain; they are 
not such statements as reasonable men are in the 
habit of relying on in making up their minds to 
enter into an agreement, and do not constitute fraud 
vitiating a contract.^® So it has been held that 
representations which are so outrageous that the 


court may assume them to be false without proof 
will not vitiate a contract on the ground of fraud.ii 
Where the means of knowledge of the truth of 
the representation are at the victim’s hand, he will 
be presumed to have had such knowledge, and 
the court will not generally relieve him.i® 

On the other hand, where a reasonable represen¬ 
tation is made as a positive statement of fact 
concerning matters presumably within the speaker’s 
knowledge, the hearer may rely thereon and may 
avoid his contract if, the other elements of fraud 
being present, such representation proves to be 
false.i3 It has been held that carelessness of the 
party defrauded is not a defense to intentional 
fraud,1^ and a person cannot escape the conse¬ 
quences of a deliberate false representation, made 
with intent to deceive, and which did deceive, by 


S.C^Hart V. Harrison, 152 S.B. 17, 
156 S.C. 147. 

Tex.—Bell v. Henson, Clv.App., 74 S. 

W.2d 465. error dismissed. 

Hostile lelations 

Plaintiffs Held not enUtled to 
rescission of contract entered Into 
with defendants even if defendants 
made false representations prior to 
making of contract, where plaintiffs 
had no right to rely upon representa¬ 
tions because plaintiffs were Inform¬ 
ed that they were In hostile relations 
Trith defendants and were dealing at 
arm’s. length, and it was understood 
that defendants were agreeing to 
contract for purpose of closing door 
on all pending and threatened liti¬ 
gation.—Columbus Hotel Corporation 
V. Hhtel Management Co., 156 So. 893, 
116 F1 «l 464. 

Verson put on In^uliy 
Contract will not be rescinded for 
fraudulent representation as to one 
who, being put on, or having resort¬ 
ed to. inaulry, could have discovered 
facts.—Herder v. Garman, 149 A. 636, 
106 NJ.Eq. 18. 

8. B. Colt Co. V. Britt 123 

S.H. 345, 129 S.C. 226. 

IOl Tex.—^Marant* v. yVelaberg, Civ. 
App., 83 S.W.2d 606, error dis¬ 
missed. 

18 C.J. p 892 note 96.' 

11. SJ>.—Peterson v. Hoftiezer, 160 
N.W. 934, 36 SJ). 101. 

Ikepisfaitatlons held not too nnzea- 
Bonahle for helisf 

In action on contract for sale of 
advertising material which was to he 
published in newspapers, wherein de¬ 
fense was that seller's agent fraudu¬ 
lently represented that it would cost 
buyer eighty cents per week to pub¬ 
lish material, whereas least price for 
which material could he published 
was thirteen dollars and twenty 
cents per week, seller could not rely 
on ground that misrepresentations 


were so unreasonable that buyer as 
reasonable man should not have re¬ 
lied upon them or have been deceived 
thereby.-McTee & Co. v. Ryder. 265 
N.W. 636, 221 Iowa 407. 

12. ‘ Iowa.—Miles F. Blxler Co. v. 
Argyros, 221 N.W. 828, 206 Iowa 
1081. 

Ky.—^Farmers’ Trust Co. of Harrods- 
burg V. Threllwld’s Adm'x, 77 S.W. 
2d 616, 267 Ky. 211—Mayo Arcade 
Corporation v. Bonded Floors Co., 
41 S.W.Sd 1104, 1108, 240 Ky. 212, 
Citing Corpus OThris. 

Tenn.—^Freeman v. Citizens' Nat 
Bank, 70 S.W.2d 25, 167 Tena 899. 
W.Va-nJones v. McComas, 116 S.B. 

456, 92 W.Va. 696. 

13 C.J. p 392 note 98. 

Knowledge ox means of knowledge 

A party is not justified In relying 
upon statements which are offered 
as inducements for him to enter Into 
a contract when, before entering into 
the contract he resorts to the prop¬ 
er means of ascertaining the truth, 
or, having the opportunity to make 
such e x a m i n ation, he is charged with 
the knowledge which he would have 
obtained if he had prosecuted it with 
diligence, or when the representation 
is concerning jseneralities equally 
within the knowledge or means of 
sacqulring knowledge possessed by 
both partlea—Welsh v. Kelly-Sprlng- 
fleld Tire Co., Ind., 12 N.E.2d 264. 

Bookless xsliance 

If conduct of defendant who pleads 
fraud in action on contract amounts 
to a reckless and conscious disregard 
of his duty to avail himself of means 
at hand to protect his own interest, 
principle that where one Is injured 
by a willful wrong, and his own 
reckless and willful misconduct has 
contributed to his injury as a proxi¬ 
mate cause, he should not be per¬ 
mitted to recover, applies.—nj. B. Colt 
Co. V. Britt, 133 S.K 346, 129 S.C. 226. 
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13. RS.—^Atlantic Dredging Co. v. 
U. S., 63 CLCl. 490. 

Cal.—Shermaster v. California Home 
Bldg. Loan Co., 181 P. 409, 40 Cal. 
App. 661. 

Ky.—Farmers’ Trust Co. of Harrods- 
burg V. Threlkeld’a Adm’x, 77 S.W. 
2d 616, 257 Ky. 211. 

N.D.—Moon V. Martin State Bank, 
230 N.W. 11, 69 N.D. 362. , 

W.Va.—Gall v. Cowell, 190 S.R 130 
—Penlx V. No. 2 Gas Coal Co., 129 
S.B. 127, 99 W.Va. 810—McBee v.. 
Deusenberry, 128 S.E. 378, 99 W. 
Va. 176. 

Age of batteries exhibited 

Where appellant exhibited effi¬ 
cient batteries to appellees, and 
falsely represented that some of 
these batteries had been made two 
years, and the maintenance of their 
efficiency was due to appellant's 
method of construction, appellant is 
liable for the resxilts caused by ap¬ 
pellees’ reliance on these represen¬ 
tations.—Hubert V. Apostolofl, C.CLA 
N.Y.. 286 F. 161, affirming. D.a, 278 
F. 673. 

rinandal oonditloa 
In suit for rescission of contract 
procured by alleged false represen¬ 
tations as to financial condition, com¬ 
plainant was under no duty to check 
truth of statement, but was entitled 
to rely upon It-rKelly v.' Interna¬ 
tional Be-Insurance Corporation. 174 
A. 267, 20 De^Ch. 184. 

Contlwied rellaawft 
Persons having right to rely on 
representations made to them had 
right to continue to rely thereon 
after entering contract induced by 
such representations, in absence of 
notice of fraud sufficient to put them 
on inquiry.—Cantley v. Plattner, 67 
S.W.2d 125, 228 Mo.App. 411. 

14. Mich.—Otto Baedeker & Asso¬ 
ciates V. Hamtramck State Bank, 
241 N.W. 249, 257 Mich. 435. 
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showing that the other party had the opportunity 
to ascertain the truth for himself,and certainly 
when false representations are made by one, and 
the other has not equal facilities for ascertainmg 
the truth, he has a right to rely on them, and hiis 
neglect to investigate does not affect his rights.!® 
So a person has a right to rely on a statement 
made by the other party as to a matter within the 
latter’s knowledge, where the only other informa¬ 
tion obtainable would be a statement of another.!^ 

In general where a misrepresentation has in fact 
been made, the burden of proof lies on the person 
making it to show not only that the other person 
had the means of information, but also that he 
relied on his own information or judgment and 
was not in fact misled by the misrepresentation,!® 
unless it was understood that the other party should 
make an investigation and act on his own judg¬ 
ment.!® 

§ 164. -Damage Must Be Shown 

The aeneral rule Is that while damage In the sense 
of legal prejudice la essential to fraud invalidating a con¬ 
tract, pecuniary loss need not be shown. 

There are cases broadly holding that, as in an 


action for deceit, considered in Fraud §§ 40-43, 
in order to avoid a contract for false representa¬ 
tions, it is essential that the party complaining 
shall have been prejudiced or injured by the 
fraud.®® Damages sustained must have been the 
natural and proximate result of the fraud, and 
not remote, contingent, or conjectural.®! A con¬ 
tract cannot be avoided for fraud where the false 
representations merely induced a party to perform 
a valid contract theretofore made,2® and a person 
cannot avoid a security which he has given for a 
debt clearly due because he was induced to give 
it by the false representations of the creditor, made 
in ignorance of the facts, rather than from a set¬ 
tled purpose to deceive.®® It has also been held 
that a representation that was false at the time 
it was made, but which by a change of circum¬ 
stances had become a true representation at the 
time it was acted on, cannot be set up as consti¬ 
tuting fraud ;2^ but there are also decisions holding 
that the contract is void ab initio.®® 

Generally speaking, however, it is not essential 
to avoidance of a contract for fraud that the 
damage or prejudice be monetary,®® although some 
cases state the rule to be that the damage must 


Ub us.—Barnett OH & Gas Co. v. 
New Martinsville Oil Co., D.C.W. 
Ya., 254 F. 481, reversed on othdr 
grounds New Martinsville Oil Co. 

V. Barnett Oil & Gas Co., 261 F. 84, 
171 aCA. 830. 

m.—Corcoran v. Waugh, 18 N.E.2d 
961, 868 Ill. 818—Carver v. Van 
Arsdale, 148 N.E. 679, 812 Ill. 220. 
Mich.—Matteson v. Weaver, 201 N. 

W. 478, 229 Mich. 495. 

Mont.—Campana v. Dobry, 221 P. 
640, 69 Mont 240—Wilcox v. 

SchlsBler, 175 P. 889, 66 Mont 246. 
Or.—Fleishhacker v. Portland News 
Pub. Co., 77 P.2d 141, 174, 168 Or. 
476, Quoting Oorpiu Jnils. 

Tex.—Kaach v. Farmers’ Gin Co., 
CoddlApp., 8 S.W.2d 72, affirming In 
part and reversing in part Farm¬ 
ers’ Gin Co. V. Kasch, Clv.App., 277 
8.W. 746—Texas & N. O. B. Co. v. 
Goodwin, ClvJlpp., 40 S.W.2d 182, 
error refused—Hoyt v. First Nat 
Bank. Clv.App., 247 S.W. 687, af¬ 
firmed Freshwater v. Hoyt, Com. 
App., 269 S.W. 928. 

18 CJ. p 898 note 99. 

dost of advextlsamsnt 

Where plaintiffs agent falsely 
represented to defendant that he had 
InQulred of newspapers, and that cost 
of inserting advertisement was ten 
cents per line, whereas the cost was 
twenty cents per Une, and defendant 
was thereby induced to enter into 
contract, plaintiff could not escape 
M&seQuencea of such false represen¬ 
tations by contending that defendant 


should have ascertained from inde¬ 
pendent inaulry firom newspaper 
what actual cost was.—Outcault Ad¬ 
vertising Co. V. Jones, 239 P. 1113, 
119 Or. 214. 

Ind.—Welsh v. Eelly-Springfleld 
• Tire Co., 12 N,H.2d 264. 

18 C.J. p 393 note 1. 

17. US.—Old Colony Trust Co. v. 
Dubuque Light & Traction Co., C. 
aiowa, 89 F. 794. 

la N.a—White Sewing Mach. Co. 

I V. Bullock, 76 S.B. 634, 161 N.U 1. 
18 C.J. p 898 note 3. 

19. Ean.—^Munkres v. McCaskill, 68 
P. 42, 64 Kan. 516. 

13 C.J. p 898 note 4. 

20. US.—SchlosB Bros. & Co. v. 
Charles Stem Co., C.C.A.Ga., 36 F. 
2d 628—^Williams v. Penn Mut 
Life Ins, Co.. aCJLFla., 27 F.2d 1, 
cerUorari denied 49 S.Ct 84, 278 
US. 688, 73 L.Ed. 664. 

Ga.—Barfield v. Forkas, 160 SJ3. 600, 
40 Ga.App. 669. 

Mont—^Mason v. Madson, 4 P.2d 476, 
90 Mont 489. 

Pa.—Lakeside Forge Co. v. Freedom 
OU Works Co., 109 A. 216, 217, 266 
Pa. 628, quoting Corpus Juls—^Bu¬ 
reau of National Literature v. 
Llndgren, 28 Pa.Dist 1096. 

Tex.—^Russell v. Industrial Transp. 
Co., 268 S.W. 462, 118 Tex 441, af¬ 
firming 261 S.W. 1034, 118 Tex 441 
—^WUklrson v. Thompson, Clv.App., 
104 S.W.2d 1116—Cain v. Fry, Civ. 
App., 86 S.W.2d 270—American Bio, 
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Grande Land & Irrigation Co. v. 
BeUman, Civ.App., 272 S.W. 660— 
Berry v, American Rio Grande 
Land & Irrigation Co., Civ.App., 

I 236 S.W. 660. 

18 C.J. p 894 note 6. 

Bzoept in oases of trust xdation- 
ttonsUp, a party must show Injury 
In order to rescind a contract for 
fraud.—Johnson v. Watkins, 107 S.E: 
341, 26 Ga.App. 769. 

Tor defense 

Fraud and damage must concur, 
and neither unaccompanied by other 
is ground for defense.—Thompson v. 
Fourth Nat Bank, 108 So. 69, 214 
Ala. 462. 

21. Ind.—Wolcott V. Wise. 180 N.E. 
544, 76 Ind.App. 801. 

22. US.—In re Forsythe Shoe Cor¬ 
poration, D.C.N.T., 8 P.Supp. 828. 

8a. Ala.—^Langdon v, Roane, 6 ATa, 
518, 41 AnuD. 60. 

24k Mich.—Johnson v. Seymour, 44 
N.W. 344, 79 Mich. 156. 

13 C.J. p 394 note 10. 

2& US.—Stevenson v. Marble, C.C, 
Cal., 84 F. 28, appeal dismissed 90 
. F. 880, 82 aUA. 609. 

Ark.—Merritt v. Robinson, 35 Ark. 
483. 

HI.—Thomas v. Coultas, 76 III. 498. 
18 C.J. p 394 note 11. 

261 Kan.—^Lassen v. Marland Pro¬ 
duction Co., 299 P. 947, 188 Kan. 
313. 

Minn.—Hlrschman v. Healy, 202 N. 
W. 784. 162 Minn. 828. 
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have been “substantial,” and that there must be 
either pecuniary damage or the incurring of a 
legal obligation which would not have been in¬ 
curred except for the false representations.*^ 
There are also decisions broadly to the effect that 
unlike the fraud which will support an action for 
deceit, fraud avoiding a contract may exist with¬ 
out damage or injury as an essential element there- 
of.28 


§ 165. Effect of Fraud 

a. In general 

b. Ratification, waiver, estoppel, and 

laches ' 

a. In General 

Fraud invalidates a contract In the sense that It 
renders it avoidable at the option of the Injured person, 
and stipulations to the contrary are unenforceable. 

Fraud vitiates a contract** and renders it avoid- 


N.T.—Commercial Credit Corporation 
V. Third & La Fayette Sts. Garage, 
234 N.T.S. 463, 226 App.Dlv. 286. 
Pa.—Lakeside Forge Co. v. Freedom 
Oil Works,' 109 A. 216, 217. quoting 
Ooxpos Juris. 

Tex.—^Russell v. Industrial Transp. 
Co., 368 S.W. 482, 112 Tex. 441, af¬ 
firming 261 S.W. 1034, 113 Tex. 
441. 

IS C.J. p 894 note 7—26 GJ. p 1183 
notes 99, 1. 

Xxteat of peotmlary fiauage as Im- 
uatexial 

Fraudulent representations, result¬ 
ing in material injury, furnish 
ground for rescission of a contract, 
without regard to the actual extent 
of the pecuniary damage suffered.— 
Wright y. Spencer, 226 F. 173, 89 
Idaho 69. 

Xujuxy wUhont pecuniary loss 
“Damage.” essential to right of 
rescission for fraud, means "Injury,” 
and not "pecuniary loss,” which are 
not synonymous terms, and that 
plaintiff was induced by fraud to as¬ 
sume obligations and purchase prop¬ 
erty which otherwise he would not 
have assumed or bought constitutes 
damage, essential to right of rescla- 
sion.—StUlwell v. Rankin, 174 P. 186. 
55 Mont 130. 

obUgstioii. dJffexant from 
that oontxeoted for 
Damage required to be proved in 
suit to rescind contract for fraud, is 
not restricted to monetary loss, but 
It is sufficient to prove that defraud¬ 
ed party was induced to incur legal 
liability or obligation different from 
that represented or contracted for.— 
Stevens v. Farmers First Nat Bank 
of StephenvUle, T6X.Civ.App.. 114 S. 
W.2a 661. 

MisrspreMntatioiis as to Identity ox 
vslna of property 

While a purchaser of resd or per¬ 
sonal property may rescind for mis¬ 
representations affecting its Identity, 
as where he receives property differ¬ 
ent from that which he had pur¬ 
chased, without proof of pecuniary 
damage, he cannot rescind for mis¬ 
representations as to matters merely 
affecting its value, unless he can 
show pecuniary damage.—Jakway v. 
Froudfit. 109 N.W. 888, 76 Neh. 62. 14 


AnmCaa. 258, affirming 106 N.W. 
1039, 76 Neb. 82, 14 Ann.Cas. 258. 

27. Tex. — Russell v. Industrial 
Transp. Co., 268 S.W. 462, 118 Tex. 
441, afllrming 261 S.W. 1034, 113 
Tex. 441—Lane v, Cunningham, 
ComApp., 68 S.W.2d 86, reversing, 
ClvApp., 88 S.W.2d 906—Dowlln v. 
Boyd, ComApp.. 291 aW. 1095. af¬ 
firming in part, reversing in part, 
Clv.App.. 284 aw. 686. 

oa N.Y.—Downey v. Malllnson, 247 
N.T.a 706, 282 AppJJIv. 70S. 

rallnxe to get what was promised 

A party, to sustain right to re- 
BClaalon of contract because of fraud, 
need not prove that he was damaged, 
but merely that he did not get in 
substance what he was promised.— 
rarby V. Dean, 199 N.W. 174, 159 
Mlnh. 461. 

B9. XT.S.—Holt V. Quaker State Oil 
Refining Co.. C.C.AN.C., 67 P.Sd 
170—New York Life Ins, Co. V. 
Gay, C.C.A.Ky.. 86 F.2d 684—Sir 
R. Ropner & Co. v. Emmons Coal 
Mining Corporation, D.GPa., 17 F. 
2d 386, affirmed 81 F.2d 948, and 
affirmed, C.CA., Emmons Coal Min¬ 
ing Corp. V. Sir R. Ropner & Co., 
81 F.2d 948, certiorari denied 50 S. 
Ct. 81, 280 TJ.S. 677, 74 L.Bd. 628 
—Plor V. Jandrew, C.C.ATex., 16 P. 
2d 765. 

Ala.—Faciflc Mut. Life Ins. Co. v. 
Strange, 136 So. 477, 223 Ala. 226 
—Prowell V. Wilson, 128 So. 38, 
219 Ala. 646—Brenard Mfg. Co. v. 

1 Fearso'n, 106 So. 171, 218 Ala. 676. 
Ark.—City Nat Bank of Ft. Smith 
v. Citizens’ Bank of Pettigrew, 290 
B.W. 48. 172 Ark. 624. 

Ga.—Hinkle v. HIxon, 118 SJai 805, 
164 Ga. 193. 

Idaho,—Advance-Rximely Thresher 

Co. V. Jacobs, 4 P.2d $67, 61 Idaho 
160. 

Ill.—Morel V. Masalskl, 164 N.E. 206, 
333 m. 41—^Reisman v. Central 
Mfg. Dlst Banlt 16 N.B.2d 903, 296 
BLApp. 61—Bowers v. Hoifrnan, 
266 m.App. 86. 

Ind.—Boles v. Weddle, 14 Ind. 849. 
Iowa.—Ellason v. Stephens, 246 N.W. 
771, 216 Iowa 601—Dilenbeck v. 
Davis, 172 N.W. 184, 186 Iowa 80. 
Ky.—Warfield Natural Gaa Co. v. 
Endlcott 99 S.W.2d 822, 266 Ky. 
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736—Adea v. Wash, 261 S.W. 970, 
199 Ky. 687. 

La.—Gautreaux v. Harang, 183 So. 
349, 190 La. 1060—^Brown Shoe Co. 
V. Unter, App., 173 So. 579, follow¬ 
ed in Hlgglnbotham-Balley-Logan 
Co. V. Unter, App., 173 So. 583. 
Ma—Stewart v. Winter, 174 A 466, 
138 Me. 136—Jensen v. Snow, 163 
A 784, 131 Me. 415—Merrlam v. 
Jones, 136 A 667, 126 Me. 130. 
Md.—Hall V. Hall, 127 A 868, 147 
Md. 184. 

Minn.—Phillips Petroleum Co. v. 
Roth, 242 N.W. 629, 186 Minn. 173 
—Everson v. J. L. Owens Mfg. 
Co., 176 N.W. 605, 145 Minn. 199. 
Miss.—J. A Fay & Egan Co. v. Lou'^ 
is Cohn & Bros., 130 So. 290, 168 
Miss. 783. 

Mo.—Security Sav. Bank v. Kellems, 
9 S.W.2d 967, affirming, App., 274 
S.W. 112. 

N.M.—Woodson v. Raynolds, 76 P.2d 
34, 42 N.M. 161. 

N.Y.—First Nat Bank v. Wright 202 
N.Y.S. 774, 207- App.Dlv. 621, af¬ 
firmed 148 N.E. 704, 240 N.Y. 669 
—In re Gallagher’s Estate, 241 N. 
Y.S. 759, 187 Mlsc. 564—^American 
Travel & Hotel Directory Co. v. 
The Boycrofters, 213 N.Y.S. 42, 
126 Misc. 858—Pauli v. American 
Railway Express Co., 180 N.Y.S. 
649, 110 Mlsc. 888. 

Okl.—Berry v. Stevens, 31 P.2a 960, 
168 OkL 124. 

Or.—In re Union Savings & Loan 
! Ass’n, 66 F.2d 997. 

Pa.—Yonker v. Vaneer, 91 Pa.Super: 

! 167. 

S.G—Manshlp v. Newsome, 198 S.E. 
428, 188 S.C. 6—Hart v. Harrison. 
162 S.B. 17, 166 S-C. 147—Continen¬ 
tal Jewelry Co. v. Kerhuliui, 134 S. 
E. 606, 136 S.C. 496. 

Tenn.—Samuel v. King; 14 S.W.2d 
963, 158 Tenn. 646. 

Tex.—Distributors Inv. Co. v. Patton, 
ComApp., 110 S.W.2d 47, reversing. 
Clv.App., 83 S.W.2d 782—^Hansen v. 
Holland, Clv.App., 66 S.W.2d 610, 
error refused—Whitcomb v. Moody, 
CivApp., 49 &W.2a 618, error re¬ 
fused—Bankers’ Trust Co. V. Cal¬ 
houn, ClvApp., 209 S.W. 826, error 
refused, followed in Bankers’ Trust 
Co. v. James, 209 S.W. 830, Civ: 
App., error refused. 

Utah.—Guaranty Mortg. Co. v. Bill- 
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able at the election of the injured party,®® although 
as shown in the following sections the contract be¬ 
ing considered as merely voidable and not void, the 
person deceived has the option of affirming or disaf¬ 
firming his contract 

Subsequent contracts. ^ Where there has been no 
intervening discovery of the fraud, fraud in an 
original contract will vitiate a contract entered 
into in modification of or substitution therefor.®^ 

Stipulations in contract. Where the execution of 
a contract is produced by fraud, a party is not 
bound by any clause therein precluding him from 
setting up false and fraudulent representations 
within a proper and reasonable time;®® although 
equally well established as the foregoing rule is 
the exception thereto made in the case of stipu- 

BOn, 239 P. 29, 66 Utah 1—Swanson 
V. Sims, 170 P. 774, 51 Utah 486. 

Vt—Collins V. Collins' Estate, 162 
A. 361, 104 Vt. 606. 

Wash.—Downs v. Smith, 13 P.2d 440, 

169 Wash. 203—^Rennebohm v. Ren- 
nebohm. 279 P. 402, 163 Wash. 102. 

Oonrts will not aid ftand^aasoxs 
by enforcing contractual obligations 
procured by means of fraudulent rep¬ 
resentations.—Taggart V. School 
Dist No. 62, Carroll County,, 96 S.W. 

2d 335, 339 Mo. 223, reversing, App., 

88 S.W.2d 447. 

unsaiforceahle In lav or sanity 
Contract procured by fraud is un¬ 
enforceable In law or equity.—Ran¬ 
dolph V. State Farm Mut. Automobile 
Ins. Co., 260 N.W. 689, 216 Iowa 1414. 

Contract falling as whole 
Agreement for lender's release of 
security on clearance of certain 
ftbftftTra and for return of note to bor¬ 
rower on borrower’s return of a cer¬ 
tain check was indivisible agreement 
which fell as a whole where fraud in 
procurement thereof was established. 

-Pacific States Life Ins, Co. v. Gill, 
acu.m., 71 F.2d 376. 

Destruction of “consent” 

Fraud in Inducement vitiates en¬ 
tire agreement and destroys consent 
indispensable to valid contract.— 

Simmons v. Ratterree Land Co,, 17 P. 

2d 727, 217 Cal 201. 

Dnrad In factun ox otherwise 
Under law of New York, fraud, 
whether It goes to factum or is ante¬ 
cedent to agreement, vitiates con- 
tracsL—Arnold v. National Aniline & 

Chemical Co., C.CJLN.T., 20 F.2d 864, 

68 A-L.R. 4. 

Deathbed fraud 

Instruments whldh father induced 
son to execute while on his deathbed, 
falsely acknowledging that he and 
‘the father were Joint owners of 
property, were invaUd for ftaud.— 

Wiley V. WUey. 199 S.W. 47, 178 
Ky. 60L 


lations in a life insurance contract rendering it in¬ 
contestable for fraud sifter lapse of a stated time, 
this contract stiptilation precluding insurer from 
setting up the defense of fraud by insured and being 
enforced by the courts out of a public policy.de¬ 
signed to protect insured and his beneficiaries by 
Cutting off harassing defenses which might other¬ 
wise be interposed by a company which had both 
the time and the mesins to discover fraud soon after 
its occurrence if it existed.®® 

For and against whom fra/ud available. General¬ 
ly speaking, fraud in procuring a contract is avail¬ 
able as ground for avoiding the contract only to 
the person injured thereby,®^ and cannot be taken 
advantage of by the fraud feasor,®® nor by a stran¬ 
ger to the transaction.®® Fraud will vitiate a con- 

Beoovsxiug valus of perfotmaaos 
Where performance has been ren¬ 
dered, Induced by fraud or misrep¬ 
resentation, and transaction is void¬ 
able, injured party may recover val¬ 
ue of performance from person to 
whom It was rendered-—^Jlark v. 
Boston-Continental Nat Bank, D.C. 
Mass., 9 F.Supp. 81. 

31. D.C.—Clark v. Ebrmer, 9 App.D. 
C. 1. 

32. Ala.—Pacific Mut Life Ins. Co. 
V. Strange, 135 So. 477, 223 Ala. ' 
226—J. A. Pay, etc., Co. v. Inde¬ 
pendent Lumber Co., 69 So. 470, 178 
Ala. 166. 

Mias.—J. A. Pay & Egan Co. v. Louis 
Cohn & Bros., 130 So. 290, 292, 
168 Miss. 733, citing Oozpu Juris. 
Tex.—^Edward Thompson Co. v. Baw^ 
yers, 284 S.W. 878, 111 Tex. 874. 
Utah.—^Anglo-Callfomia Trust Co. v. 

Hall, 211 P. 991, 61 Utah 223. 
Wash.—Normile v. Denison, 186 P. 
306, 109 Wash. 206. 

33. Mont.—Stevens v. Woodmen of 
the World, 71 P.2d 898. 

General effect of the “Incontestable" 
clause is considered In the C.J.S. 
title Insurance 747-762, also 37 
C.J. p 689 note 48-p 546 note 18. 

34 Mich.—Schmidt v. Gkiukler, 120 
N.W. 74$, 156 Mich. 248. 

35. Mo.—State Bank of Willow 
Springs V. Lillibrldge, 298 S.W. 
116, 816 Mo. 968, affirming In part 
and reversing In part, App., 262 
S.W. 433. 

Executed or execntoxy contract 
A fraudulent contract that is ex¬ 
ecuted cannot be appealed to as a 
basis for restoration of property by 
•the fraud feasor, nor, if such con¬ 
tract is executory, will the courts 
lend their aid In its enforcement— 
In re Teller's Estate, 166 N.W. 866, 
200 Mich. 181. 

38. Wyo.—Whltcher v. Waddell, 393f 
P. ll)91, 42 Wyp. 274. 


With exception of negotiable in- 
stnunents, all contracts procured by 
fraud are voidable.—Malas v. Louns- 
bury, 214 N.W. 332, 198 WIs. 631. 

30i CaL—^Wood V. Jotham, Bixby 
Co., App,, 84 P.2d 204—Lombardi 

V. Sinanides. 236 P. 465, 71 Cal. 
App. 272. 

Del.—Kelly v. International Re-In¬ 
surance Corporation, 174 A. 267, 20 
DeLCh. 184, 

Gfiu—Henderson v. Lott, 186 S.E. 403, 
163 G& 326. 

Ill.—HustAd V. Cemey, 161 N.E. 871, 
321 EL 364. 

Iowa.—^Hllason v. Stephens, 24$ N.W. 
771, 216 Iowa 601. 

Mass.—Connelly v. Fellsway Motor 
Mart, 170 N.B. 467, 270 Mass. 886 
,—Granlund v. Saraf; 160 N.E. 408, 
263 Mass. 76. 

Mias.—Pomea v. Goodyear Yellow 
Pine Co., 178 So. 914. 

N.J.—NocentI v. Rubertl, 8 A,2d 128, 
17 N,J.MiBC. 21. 

N.M.—^Morstad v. Atchison, T. & S. 
F. Ry. Co., 170 P. 886, 23 N.M. 
668 . 

N.Y.—Orth V. Kaeache, 160 N.Y:S. 
967. 166 App.Dlv. 618, affirmed 118 
N.E. 1071, 222 N.Y. 617—Bond 
Trouser Co. v. American Ry. Ex¬ 
press Co., 208 N.Y.S. 648. 124 Mlsc. 
619. 

N.C.—J. B. Colt & Co. V. Norwood, 
161 S.E. 706, 202 N.G 819. 

Okl.—Green v. Cox Machinery Co., 
244 P. 414, 116 Okl. 266—Outoault 
Advertising Co; v. Waurlka Nat 
Bank, 227 P. 144, 100 Okl. 96. 
Tex.—Kansas Life Ins. Co. v. First 
Bank of Truscott, Com.App., 78 S. 

W. 2d 684, affirming, Civ.App., 47 
. iw.2d 676.. 

Eot binding on* Innocent party 
Contract procured by fraud Is nev¬ 
er binding on Innocent party.—Pioi> 
Ida East Coast By. Co. v. Thompson. 
Ill So. 625, 93 Fla. 30. 
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tract as against the fraudulent party and all who 
stand in no better position,*"^ although fraud may 
not invalidate a written instrument in the hands 
of a.bona fide purchaser.** 

h. Eatification, Waiver, Estoppel, and Laches 

The right to avoid a contract for fraud may be lost 
through waiver, ratiflcatlon, estoppel, or laches, although 
there must be clear proof thereof and affirmance of the 
contract after securing knowledge of the fraud. 

Fraud inducing a contract may. be waived,** and 
a contract obtained by fraud, being voidable and 


not void, may be ratified by the party who was 
induced by the fraud.to enter into the contract^* 
Ratification or its equivalent is shown where with 
actual or constructive knowlec^e of the true facts 
a party by acts of commission or omission shows a 
clear intent to affirm the contract despite the 
fraud,^i as where he accepts the benefits thereof^* 
or acts in a manner inconsistent with repudiation.^* 
After the defrauded party with knowledge of the 
facts has elected to treat the contract as valid, 
he cannot change his position and assert that it is 
invalid.^* 


37. U.S.—Gtoess v. A. D. H. Holding 
Corporation, C.C.A.N.T., 86 P.2d 72. 

38. OkL—Sims V. Parker, 10 P.2d 
701, 166 OkL 258. 

CoBcexnlag •Igiier’s negUgenoa 
Pact that defendant has been mis¬ 
led. by fraud of other party, Into 
sig nin g Instrument In belief that In¬ 
strument is something materially 
different from what It Is, will not 
prevent bona fide purchaser for val¬ 
ue from enforcing Instrument, If de¬ 
fendant was not free from negli¬ 
gence in signing it, although It may 
prevent enforcement If the signer’s 
freedom from negligence Is proved.— 
Dante State Bank v. Calenda. B.I., 
183 A. 873. 

Trand of husband not available 
against Innocent payee 
■ A Wife cannot defeat an action 
brought by an innocent holder for 
value of a note which she signed as 
her husband's surety by showing 
that she was induced to sign It 
through the husband's fraud.—Royal 
V. Southerland, 84 S.E. 708, 168 N.a 
405, AiiiLCas.l617B 628. 

39 ^ xr.S.—Monad Engineering Co. v. 

U. S., 68 CtCL 179. 

Ala.—Barbour v. Poncelor, 83 So. 180, 
203 Ala. 886. 

Pla.—Lake Mabel Development Cor¬ 
poration V. Bird, 126 So. 866, 99 
Pla. 253. rehearing denied 129' So. 
106. 99 Pla. 259. 

Ill.—Mosbarger v. Browjx, 145 N.E. 
140, 313 IlL 238, reversing 280 IlL 
App. 673. 

Tex.—RIsley v. McAdams, Clv.App., 
108 S.'W.2d 443—Minneapolls-Mo- 
Une Power Implement Co. v. Qatz- 
■kl. Civ.App., 57 S.W.2d 698. 
Ddlvezy of Obeok 

The right to rescind contract for^ 
payment of commissions, on ground 
Of fraudulent representations where¬ 
by contract was obtained, was waiv¬ 
ed by delivery of check on account of 
commissions due thereunder.—Kelble 
Operating Corporation v. Jarka Cor¬ 
poration, C.C.A.N.T., 96 P.2d 601. af¬ 
firming, D.C., 20 F.Supp. 647. 
Sceeuted ooutract 
Although an Injured party, who 
has full knowledge of the frau^ may 


by his action and conduct waive the 
fraud, that rule would apply only 
In an extreme case, If the contract 
was executed.—Ades v. Wash, 261 S. 
W. 970, 199 Ky. 687. 

Voluntary submlsslou to ftaud 
One knowing he is being defraud¬ 
ed, but who voluntarily submits 
thereto and consummates contract, 
waives right to plead fraud as de¬ 
fense In action against him.—^Loots 

V. Knoke, 228 N.W. 45, 209 Iowa 447. 
40. N.M.—Dunn v. Hite, 196 P. 1078, 
27 N.M. 53. 

Tenn.—Williams v. Spinks, 7 Tenn. 
App. 488. 

Tex.—^Mlnneapolis-Mollne Power Im¬ 
plement Co. V. Gatzkl, Civ.App., 67 
S.W.2d 698—^Zundelowlta v. Wag^ 
goner, Clv.App., 211 S.W. 598, re¬ 
versed on other grounds 
V. Zundelowitz, Com.App., 231 S.W. 
721. 

IS C.J. p 396 note 17. 

New consUleratlon nnateoessaiy 
Contract tainted with fraud may 
be confirmed or ratified without new 
contract founded on new considera¬ 
tion.—^Allegany Gas Ca, to Use of 
East Penn Development Co. v. Kemp, 
174 A. 289, 316 Pa. 97. 

«1. TJ.S.—First Nat. Bank of Sel- 
domrldge, C.aA.Mo., 271 P. 66L 
UL—^Brown v. Brown, 32 N.B. 600, 
142 IlL 409—Milwaukee Commer¬ 
cial Bank v. Bennett, 249 Ill.App. 
466. 

Kan.—Morton v. Brinks, 197 P. 210, 
108 Kan. 743. 

Mont—Beebe v. James, 9 P.2d 803, 
91 Mont 403. 

OkL—Holcomb & Hoke Mfg. Co. of 
Indianapolis, Ind., v. Jones, 228 P. 
968, 102 OkL 176. 

Tex.—^Mlnneapolis-Mollne Power Im¬ 
plement Co. V. Q^tiJd, Clv-App., 67 
S.W.2d 693. 

40. U.S.—Jesup V. Illinois Cent. R. 

Co.. GC.I11., 43 P. 483. 

CaL—Sherratt v. Heilman Commer¬ 
cial Trust & Savings Bank, 297'P. 
682, 112 CaLApp. 642. 

Ky.—Sparks v. Baker, 114 S.W.2d 
1146, 272 Ky. 663—Mock v. Trus¬ 
tees of First Baptist Church of 
Newport 67 S.W.2d 9, 262 Ky. 243, 
94 A.L.R. 716—Cox V. Riggins, 4 
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S.W.2d 403, 223 Ky. BIO—Central 
States Fire Ins. Co. of Wichita, 
TTa-n-, V. Holland, 294 S.W. 489, 219 
Ky. 727. 

Mo.—Rock Island Implement Co. v. 

Wally, App., 268 S.W. 904. 

Tex.—Woods v. Fisher, Civ.App., 106 
S.W.2d 774. 

Utah.—Taylor v. Moore, 61 P.2d 222, 
87 Utah 493. 

Wash.—Sims v. Robison, 253 P. 788, 
142 Wash. 555. 

43. Ga.—Gibson v. Alford, 132 SX 
442. 161 Ga. 672. 

4A U.S.—General Finance Corpora¬ 
tion V. Keystone Credit Corpora¬ 
tion, C.C.AVa.. 60 F.2d 872, certio¬ 
rari denied Adams v. Keystone 
Credit Corporation, 62 S.Ct 201, 
284 U.S. 684, 76 L.Bd. 678—Fort 
Motor Co. V. Pearson, C.C.AWash., 
40 F.2d 868. 

Conn.—^B. Devoe Tompkins, Inc., v. 
City of Bridgeport, 128 A. 135, 100 
Conn. 147. 

Ky.—Anglo-American Mill Co. v. 
Kentucky Bank & Trust Co., 47 S. 

W.2d 951, 243 Ky. 124. 

Mont—Crawford v. Pierse, 186 P. 
316, 321, 66 Mont 371, citing Cor¬ 
pus Juris. 

N.j._joyner v. Scherer, 147 A. 193, 
106 N.J.I)a. 94. 

N.M.—Dunn v. Hite, 196 P. 1078, 27 
N.M. 63. 

N.T.—Interstate Chemical Corp. v. 
Duke, 168 N.T.S. 1086, 176 App. 
Div. 684, affirming 166 N.T.S. 244, 
92 Mlsc. 519. 

N.a—Brown v. Osteen, 148 S.B. 484, 
197 N.C. 305. 

Okl.—Colby V. Daniels, 267 P. 298, 
301, 126 OkL 202. quoting Corpus 
Juris. 

Or.—^Lupton v. Bangs, 242 P. 830, 117 
Or. 11. 

Tex.—Railroad Commission of Texas 
V. Rau, Civ.App., 46 S.W.2d 413, er¬ 
ror dismissed. 

Wasb.-^ohnson v. Associated Oil 
Co. of California, 17 P.2d 44, 170 
Wash. 634. 

18 aj. p 895 note 21. 

BMatlou baok 

Ratification makes contract In all 
respects what it would have been If 
requisite power had existed when 
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However, in the case of fraud the courts are 
reluctant to infer the intent to waive the right 
of avoiding the contract or to spell out a ratifica¬ 
tion unless the evidence thereof is clear.^5 Ordi¬ 
narily acts constituting waiver must have been done 
with intent to waive the deceit;^® and it has been 
held that where the victim of fraud seeks no af¬ 
firmative relief but merely wishes to defend for 
fraud, no laches will bar such defense.^'^ 

One discovering fraud is ordinarily under a duty 
to act promptly in repudiating the contract there¬ 
by induced,^® and his right to disaffirmance may 
be lost by unreasonable delay or laches,^® or by 
delay evidencing an abandonment of the right to 


assert fraud;®® and his silence under circumstances 
reasonably indicating continuance under the con¬ 
tract may amount to a waiver of the fraud and 
ratification of the contract precluding its subse¬ 
quent avoidance,®^ although, where the rights of 
third parties have not intervened, mere delay in 
repudiation of the contract will not of itself alone 
show a waiver or ratification.®^ Where the victim 
of a fraud does act promptly on discovery thereof 
in disaffirming his contract, he will not be barred 
by estoppel or otherwise.®® 

It is necessary that ratification, or the like, be 
with full knowledge of the party’s rights and be 
clearly shown.®* The party need not be acquainted 


It was executed ajid relates back to 
execution of contract—Allegany Oas 
Co to Use of Bast Penn Develop¬ 
ment Co., V. Kemp, 174 A. 289. 816 
Pa. 97. 

^ Ala.—^Mortgage Bond Co. of New 
York V. Carter, 161 So. 448, 230 
Ala. 387. 

La.—^Lacaze v. Kelsoe, App., 185 So. 
676. 

Pa.— Miller v. Central TrusJ & Sav¬ 
ings Co., 182 A. 679, 286 Pa. 472. 
Yex.—Vam v. Gonzales, ComuApp., 
222 S.W. 643, reversing, Civ.App., 
193 S.W. 1182. 

•Wia.—Welnhagen v. Hayes, 178 N.W. 
780, 174 Wls. 233, affirmed 183 M. 
W. 162. 

■Vnadverteat” ratULoatlon 
Even In case of deliberate election 
after discovery of fraud, equity may 
give relief against ratification by 
conduct that is merely thoughtless 
or inadvertent—People v. S. W. 
Straus & Co., 285 N.T.S. 648, 168 
Misc. 186, 222, modified in part 289 
N.T.S. 209, 248 App.Div. 785, affirm¬ 
ed 290 N.Y.S. 423, 248 App.Div. 785. 
PlauBlble explanation by fraud feas- 
01 

That a party Induced to enter into 
an executory contract by fraud pro¬ 
ceeded with the contract after knowl¬ 
edge of facts which might have put 
him on Inquiry did not bar his right 
to relief, where such facts were 
plausibly explained by the other par¬ 
ty.—Hubert V. Apostoloff, D.C.N.Y., 
278 P. 673, affirmed, C.GA^ 285 P. 
161. 

Payment of Instalments under mis- 
representation as to term 
Where a contract for sixty months 
was procured through misrepresent¬ 
ing the term of the contract to be 
but twelve months, the payment of 
monthly iimtallments due under the 
contract for the first twelve months 
does not affirm tte contract "ks to its 
sixty-month term.—Smith-Auster- 

muhl Co. V. Jersey Rys. Advertising 
Co., 108 A 388, 89 N.J.Bq. 12. 
losfelee in partlonlar ease 
In applying doctrine of waiver of 


right of rescission by victim of 
fraud, essential principles of Justice 
and equity in the particular case 
should be observed.—^Mortgage Bond 
Co. of New York v. Carter, 161 So. 
448. 230 Ala. 387. 

4a. Tex.—Green v. Hopper, Clv.kpp., 
278 S.W. 286. 

47. Cal.-J. B. Colt Co. v. Freitas, 
244 P. 916, 76 Cal.App. 278. 

481 U.S.—^Miller v. Continental Ship¬ 
building Corporation, C-CAN.T., 

' 265 F. 168. 

Ky.—Cornett v. Kentucky River Coal 
Co., 196 S.W. 149, 176 Ky. 718. 
Minn.—Zegliu v. Tetzlaff, 178 N.W. 

964, 146 Minn. 397. 

49. Mont—^Beebe v. James, 8 P.2d 
803, 91 Mont 408. 

Wash.—Johnston v. Spokane & L B. 

R Co., 177 P. 810, 104 Wash. 662. 
Bight years’ delay. 

Where shrewd and skillful Investor 
was induced to purchase "preferred 
rights” of a corporation by repre¬ 
sentations that it was preferred 
stock, her action for fraud, brought 
eight years after transaction, al¬ 
though her certificate described real 
nature of investment was barred by 
lacheB.-^ohn8ton v. Spokane & I. B. 
R Co., supra. 

equity unreasonable delay in 
taking steps to set aside a fraudulent 
contract will have the effect of af¬ 
firming it"—Williams v. Spinks, 7 
TennApp. 488, 493. 

50l Minn.—Zeglln v. Tetzlaff, 178 N. 
W. 964, 146 Minn. 397. 

SI. U.S.—^Miller v. Continental Ship¬ 
building Corporation, C.CA..N.Y., 
266 F. 168. 

58. Ga.—Oliver v. O'Kelley, 173 S.B. 

232, 48 Ga.App. 762. 

Minn- —^Zeglin V. Tetzlaff, 178 N.W. 

954, 146 Minn. 897. 

Tex.-Pitch V. Lomax, Com.App., 16 
S.W.2d 630, modifying, Civ.App., 
297 S.W. 666. 

Delay as not oontroUing 
In resisting specific performance of 
contract procur»l by fraud, question 
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is ordinarily whether defendant 
waived fraud and elected to be bound, 
not whether he promptly rescinded 
on discovery.—Baron v. Buermann, 
142 A 248, 108 N.J.Bq. 47. 

Xoaction. as inconolnsiva 
Mere Inaction may be evidence of 
ratification of contract induced by 
fraud, and Intent to retain thing pur¬ 
chased and claim only damages, but 
it is not conclusive.—Pepple v. S. W. 
Straus & Co., 285 N.Y.S. 648, 168 
Misc. 186, 222, modified in part 289 
N.T.S. 209, 248 App.Div. 78^, affirmed 
290 N.T.S. 423, 248 App.Dlv. 783. 

53. Tex.—Ten-Cate v. First Nat- 
Bank, dvApp., 62 S.W.2d 323. 

Immsdlate notlfloatioiL 
Bank which Immediately notified 
principal and repudiated advertising 
contract fraudulently procured by 
agent was not estopped to deny lia¬ 
bility thereon.—Ten-Cate v. First 
Nat Bank, supra. 

54. Ala.—Stafford v. Colonial Mort¬ 
gage & Bond Co., 180 So. 383, 221 
Ala. 636. 

Mo.—^Dahler v. Meistrell, 24 S.W.2d 
238, 224 Mo.App. 816. 

Neb.—^Haynes v. Fanners’ & Mer¬ 
chants' State Bank of Wahoo, 224 
N.W. 316, 118 Neb. 297. 

Or.—^Multnomah Qounty v. Standard 
American Dredging Co., 180 P. 
60S, 92 Or. 261. 

Pa.—Kepler v. Kepler, 199 A 198, 
880 Fa. 441. 

Tex.—Indemnity Ins. Co. of North 
America v. Sterling, Civ.App., 51 
S.W.2d 788—^Zundelowltz v. Wag¬ 
goner, Civ.App. 211 S.W. 698, re¬ 
versed on other grounds Waggoner 

V. Zundelowitz, Com.App., 231 SL 

W. 721. 

Va.—Rhoades v. Banking, Trust & 
Mortgage Co.. 99 S.E. 678, 677. 126 
Va. 320, quoting Gorpus JUzis. 

Wla—Gloede v. Socha, 226 N.W. 960, 
199 Wls. 603. 

13 C.J. p 895 note 18. 

Delay la. Ignozaiue of truth 
Ratification of contract Induced ;by ' 
fraudulent representations will not 
be inferred from delay in seek&qp 
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with all of the evidence which may tend to prove 
the fraud in order that his election to ratify the 
contract shall be binding. It is sufficient that he 
have knowledge of the material facts.^S Where 
a party is induced to refrain from making an 
examination of a paper given him by another 
through misrepresentation as to its purport, it will 
not be held that the contents of such paper are 
consented to before they are in fact known, ex¬ 
cept in an extreme case.®® 

Waiver of one fraudulent representation does 
not preclude the person deceived from asserting 
other fraud discovered later,® ^ and one induced to 
contract by misrepresentations is not prevented 
from setting up such defense by writing as to oth¬ 
er reasons for refusal to perform, where he ex¬ 
pressly reserved different grounds for refusal.®® 

§ 166. -Contract Voidable and Not Void 

As a general rule, fraud renders a contract merely 
voidable and not void, aithough where the fraud pre¬ 
vents a meeting of the minds of the parties on the terms 
of the agreement it may make the contract completely 
void. 


An agreement procured by fraud, as far as the 
innocent party is concerned,®® is voidable and not 
void, but, as far as the guilty party is concerned, 
the contract is void.®® On discovering the fraud 
by which he was induced to enter into a contract, 
the party defrauded may elect whether he will 
treat the contract as binding or refuse to be bound 
by it; but until he so elects it continues valid.®i 

As has been shown in § 153, fraud in the factum 
is ordinarily held to render a contract void while 
fraud in the treaty renders it merely voidable. 

. In the case of fraudulent representations concern¬ 
ing the contents of a written instrument, which 
induce the signing thereof, and which character 
of fraud is considered supra § 138, it has been 
held that while such fraud ordinarily renders the 
instrument void and not merely voidable, never¬ 
theless if the defrauded person is negligent in sign¬ 
ing the contract without reading it, the instrument 
is only voidable and not void.®® It has also,been 
held that if the defrauded party -misunderstands 
the terms of the contract so that^ the minds of the 
parties never niet, it is* void, but that if, under- 


reaclsslon where injured party had 
no knowledge of fraud, and delay 
resulted from misplaced confidence 
in false statements,—McGill v. Dun¬ 
away, 71 S.W.2d 4S6, 254 Ky, 284. 
Votios as egtilvalaiit to knowledgs 
; As respects acquiescence, notice 
puttlns man of ordinary prudence 
and intelligence on inquiry regarding 
fraud is equivalent to knowledge.— 
ITnion Central Life Ins, Co, v. Ker- 
Ton, >64 P. 468, 128 Or. 70: 

86. Md.—Munich Be-Insurance Co. 

V. United Surety Co., 77 A. 679, 118 
Md. 200. 

88. Wls.—^Letter v. Bhospe, 129 N. 

W. 614, 144 Wls. 426. 

IS aj. p 396 note 20. 

87. Masa—^Fahey v. Pease, 186 N. 
R 491, 282 Mass. 609. 

SO. Mass.—Bates v. Cashman, 119 
N.R 663, 230 Mass. 167. 

89. Ala.—^Barbour v. Poncelor, 83 
So. 130, 203 Ala. 886. 

CaL—Seheel’v. Harr, App., 80 P.2d 
1086. . . 

Del.—Hegarty v. American Common¬ 
wealths Power Corporation, 168 A. 
616, 19 DeLCh. 86. 

rUu—Florida East Coast Ry. Co. v. 

Thompson, 111 So, 526, 93 Fla. SO. 
Ill.—Geiger v. Merle, 196 N.B. 497, 
>60 HI. 497, certiorari denied 56 S. 
Ct 164, 296 U.S. 630, 80 L.Ed. 448. 
Iowa.—Poole v. Poole, 267 N.W. 805, 
219 Iowa 70—^Wegener v. Emmets- 
hurg Nat. Bank, 193 N.W, 627, 195 
Iowa 1267. 

Ky.^—Central States Fire Ins. of, 


Wichita, Kan., v. Holland, 294 S.W. 

■ 489, 490, 219 Ky. 727, citing Oqtpns 
atisis. 

Mass.—Commission of Banks v. Cos¬ 
mopolitan Trust Cp., 148 ,N.E. 609, 
263 Maas. 205. 41 A.L.R. 66^In'W 
Opinion of the Justices, 147 N.R 
681, 251 Mass. 669. 

Mont—Stevens v. Woodmen of the 
World, 71 P.2d 898—Beebe v. 
James, 8 P.2d 803, 91 Hont 408. 
N.T.—Telford v. Metropolitan Life 
Ins, Co., 228 N.Y.S. 64, 223 App.Div. 
176, affirmed 166 N.E. 811, 260 N.T. 
i 528—Wood V. Dudley, 176 N.T.S. 
494, 188 App.Div. 186—^Davls v. 
Gifford, 169 N.T.S. 492, 182 App., 
DIv. 99. 

OkL-Oolby v. Daniels, 267 P. 298, 
126 Okl. 202—Gypsy Oil Co, v. 
Schonwald, 281 P. 864, 107 OkL 253. 
Or.—Tokota v. Lindsay, 242 P. 613, 
116 Or. 641. 

Tenn.—Williams v. Spinks, 7 Tenn. 
App. 488. 

Tex.—Cain v. Fry, dv.App., 86 S.W. 
2d 270—Distributors Inv. Co. v. j 
Patton, Civ.App., 88' S.W.2d 782, | 
reversed on other grounds, Com. ‘ 
App., 110 S.W.2d .47—FuUer v. 
Wright Civ>APP., 82''aw.2d 179— 
Swlndall v. Van School Dist No. 
68. Civ,App., 87 S.W.2d 1094, af-; 
firmed in part and reversed in part 
on other grounds Pure Oil Co. v. 
Swlndall, Com.App., 58- S,W.2d 7— 
Ramires v, Bell, CivA-pp., 298 B.W. 
924. 

18 C.J. p 894 note 12. ■ ■ : 

Affirmative aetlon. requisite 
Contract induced by fraud is not 
void, but. is voidable, and avoidance' 
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requires affirmative action.'—Brenard 
Mfg. Co. V. Stuart, 278 S.W. 586. 812 
Ky. 97. • 

60. Fla,—^Florida Bast Coast Ry. Ce. 
V. Thompson, 111 So. 625, 98 Fla. 
80. 

Ind.—Sass V. Thomas, 89 SW. 666, 
6 IndT. 60, 11 L.R.A.,N.S., 260, af¬ 
firmed 162 F. 627, 82 C.C.A. 19, er¬ 
ror dismissed 29 S.Ct 696, 214 U. 
S. 489,-68 L.Ed. 1067. 

61. Ala.—^Lowery v. Mutual Loan 
Soc., 79 So. 389, 202 Ala. 61. 

Cal.—^Bums v. Grosvenor Inglls Cor¬ 
poration, 8 P.2d 646, 120 CaLApp. 
688 .' 

Ky.—Central States Fire Ins. v. Hol¬ 
land. 294 S.W. 489. 490. 219 Ky. 727, 
citing Corpus Juris. 

Okl.—Wrlghtsman v. Brown, 78 P.2d 
121 . 

Dr.—Gordon v^ Ralston, 62 P.2d 1328^ 
,165 Or. 810. 

Tsnni—^Williams v. Spinks, 7 Tenn. 

'App. 488., 

Wyo.—Fryeir v. Campbell, 48 P.2d 
994, 48 Wyo. 122. 

Suit for snf oroenuent 
Until a contract executed In con¬ 
sideration of a promise which one of 
the parties does, not intend to per¬ 
form is rescinded or set aside, the 
contract determines ths rights of the 
parties, and suit for its enforcement 
is a pnoper remedy for a breach 
thereof.—^Baker v. Baker, 296 F. 96^ 
64 APP.D.C. 214. 

62. Minn.—Shell Petroleum Corpora¬ 
tion V. Anderson, 268 N.W. 886, 1^ 

'•-Mini. 87t' 
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standing its terms, he is induced to sign by fraud¬ 
ulent representations outside its terms, the contract 
is merely voidable.fi8 

§ 167. -Remedies of Party Defrauded 

One defrauded Into contracting may at hia option 
affirm the contract and seek his remedy by an action for 
damages, or dlaafflrfn the contract and seek Its rescission 
or reformation, or secure relief by setting up the fraud as 
a defense. He may not, however, follow Inconsistent 
remedies and Is bound by an election once made. 

A deceived or defrauded party has an election 

63. Mo.— Metropolitan Paving Co. v. 

Brown-Crummer Inv. Co., 274 S. 

W. S15, 309 Mo. 838. 

If.y—Telford v. Metropolitan Life 
Ins. Co., 228 N.T.S. 64, 223 App. 

Dlv.’ 175, affirmed 166 N.E. 311, 260 
. N.T. 628. 

Tex.—^Forman v. Irby, Clv.App., 116 
S.W.2d 1229, error refused. 

31 Me.—Stewart v. Winter, 174 A. 

■ 458, 133 Ma 136. 

Winn- —^Everson v. J. L. Owens Mfg. 

• Co., 176 N.W. 606, 1^6 Minn. 199. . 

KT.T.—^Dlven v. Ashbaugh, 200 N.Y.S. 

634, 121 Mlsc. 212. 

Okl.—Smith vi Relnauer, 61 P.2d 
1039, 178 Okl. 4 —^Holcomb & Hoke 
Mfg. Co. of Indianapolis, Ind., v. 

'Jones, 228 P. 968, 102 Okl 176. 

65. tr.S.—Stuart V. Halsey, Stuart 
■& Co., C.CJLMa 88 ., 77 F.2d 812— 

Cheney v. Dickinson, IlL, 172 F. 

109, 96 C.C.A. 314—Wilson v. New 
TJ. S. Cattle-Ranch Co., Colo., 78 .P. 

994, 20 C.C.A. 244. 

AUu—Southern Building & Loan 
Ass’n V. Bryant, 144 So. 367, 368, 

225 Ala. 527, citing Corpus Juris— 

Thompson v. ^urth Nat. Bank of 
Montgomery, 108 So. 69, 71, 214 
Ala. 462, quoting Corpus JturlB— 

Hockensmlth v. Winton, 66 So. 954, 

11 Ala.App. 670. 

Arls.—Moeur v. Chlrlcahua Ranches 
CO., 61 F.2d 168, 48 Arlz. 226—Mil¬ 
ler 7. Arlsonk Bank, 43 P.2d 518, 

626, 46 Arlz. 297,. citing Corpus Ju- 
xis, 

AA.—Newsum Auto Tire Vulcaniz¬ 
ing Co. V. Shoemaker, 294 S.W. IL 
173 Ark. 872—Danielson v. Skld-< 
more, 189 S.W. 67, 125 Ark. 672— 

Jarratt v. Langston, 188 S.W. 1003, 

99 Ark. 488. . ^ 

CaL—Thompson v. Modem School of; 

Business and Correspondence,' 190 
P. .461, 183 Cal. 112—Hines v. 

Brode, 146 P. 729, 168 'Cal. 607—; 

Bechtel v. Chase. 106 P. 81,166 Cal. 

707—Bums v. Lee, 104 P. 488, 166; 

CaL 221^WAstetfleld, v. New York 
L. Ins. Co., 68 P. 92. 61 P. 667, 129 
CaL 68-^cheel‘V. Harr, App, 80 
■P.2d'1036—Brown v. Klein, 264 P. 

496, 89 GaLApp. 163—Griswold v. 

> Mowisdn. 200- P..62,.68, CaLApp. ‘93 
—Security Commercial & Savings 
■ Bajrit'v, Belts; 186 F. 188, 48 CaL 
App. 863.'' . 


to enforce or to disaffirm a fraudulent contract. 
j In other words, when a party has been induced 
to enter into a contract by false and fraudulent 
representations, he has several remedies; he may 
affirm the contract, keeping what he has received 
under it, and maintain an action to recover the 
damages which he has sustained by reason of the 
fraud, or he may rejscind, or he may set up such 
damages as a defense or by way of counterclaim 
if sued on the contract by the other party.®® Af- 
i firmance of the contract is not a waiver of the 


Colo.—^Ponder v.' Altura Fanus Co., 
148 P. 670, 67 Colo, 619—Vivian v. 
Allen, 47 P. 844, 9 ColoA-pp. 147. 

Conn.—^Lowe v. Hendrick, 86 A. 796. 
86 Conn, 481—Wilson v. Nichols, 48 
A 1062, 72 Conn. 178. 

Del.—Mackenzie Oil Co. v. Omar Oil 
& Gas Co., 154 A 888 , 891, 4 W.W. 
Harr. 485, citing Corpus Juris, and 
affirmed Phoenix Oil Co. v. Ma^en- 
zie Oil Co., 164 A 894, 4 W.W.Harr. 
460, hill dismissed, D.C., 56 F.2d 
1070.. 

Fla.—Columbus Hotel Corporation v. 
Hotel Management Co., 156 So. 898, 
116 Fla. 464—St Lucie Estates v. 
Nobles, 141 So. 314, 106 Fla. 421— 
Busch V. Baker, 88 So. 704, 706, 79 
Fla. 113. 

Ga,—Tuttle v. Stovall, 67 S.E. 806, 
134 Ga. 825—Southern Fertilizer-jA 
Chemical Co. v. Carter, 94 S.E. 810, 
21 GaApp. 282. 

m.—Cockrum v. Keller, 190 BLApp. 
687. 

Ind.—^Bailey v. London Guarantee & 
Accident Co.. 121 N.B. 128, 72 Ind. 
App. '84—^Paxtos-Eckman ^emloal 
Co. y. Mundell, 112 N.E. 646, 62 
Ind.App. 45—Ohlwine v. Pfafitman, 
100 N,B. 777, 62 IndApp. 857—Brier 
y. Mankey, 93 N.E. 672. 47 Ind. 
App. 7. 

Iowa,—Bain v. XJlIerlch, 177 . N.W. 
61, 189 Iowa I49r-Sievertsen ; V. 
Paxton-Eckman Chemical Co., 166 
N.W. 1016, 182 loWa 467—Smith v. 
^lal^eshurg Bank, i64 N.W. 762, 
182 Iowa 1190—^Pranke v. Kels^el- 
mer, 163 N.W. 239, 180 Iowa' 261— 

' Vaii Vllet Fletcher Automobile Co. 
V. Crowell, 149 N.W. 861, 171 Iowa 
64—Shuttlefleld v. NeU, 146 N.W. j 
1, 168 Iowa 470—^Prlce v. Macomb-1 
er, 144 n;w. 1020, 168 Iowa 408r^l 
Wicks V. German Loan & Invest¬ 
ment Co., 129 N.W. 744, 160 Iowa 
112 . 

Ky.—SpArks v. Baker, 114 S.W.2d 
1146, 272'Ky. 668 —Kentucky Cen- 

■ ti^al.Llfe & Accident Ins. Co. v. Ed¬ 
monson, 292 S.W. 511, 218 Ky. 826 
—Adas V, Wash, 261 S.W.. 970, 972,1 
199 Ky. 690, citing Corpus Juris— 
Ligon V. Minton, 126 S.W. 804— 

, Bacon v, Brown, 4 Bibb 91. 

Md-—Bragor v. Prledenwald, 97 A 
616, 128 Md. 9—Weaver v. Schrl- 
ver, 30 A 189, 7$ Md. 630—Groff v. 
.EAnseL 6$ ^d. 16L , , , j 
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Mass.—Nichols v. Kimball, 172 N:H. 
204, 272 Mass. 826—McKinley v. 
Warren, 106 N.E. 990, 218 Mass. 
310. 

Mich.—Bamhardt v. Hamel, 174 N.W. 
‘ 182, 207 Mich. 232—WHliamson v. 
Hannan. 166 N.W. 829, 200 Mich. 
658—Hutchison v. Westbrook, 168 
; N.W. 136, 191 Mich, 484-^ew6tt v. 
Petit. 4 Mtch. 608. 

Minn.—Humphrey v. Slevers, 163 N. 

W. 787, 187 Minn. J878—Magnuson 
: V. Burgess, 146 N.W. 32, 124 Minn, 
i 874—Nelbuhr v. Gage, 108 N.W. 

' 384,. 108 N.W. 1, 99 Minn. 149— 
Mlnazek v. Libera, 86 N.W. 100, 82 
'Minn. 288. 

Mo.—^Horwitz V. Schaper, 119 S.W. 
2d '474, 481, quoting Corpus Juris 
—Ryan v. Miller, 189 S.W. 128, 286 
MO. 496, Ann.CaB.1912D {40— 
Brown v. South Joplin Lead & Zinc 
Mining Co., 182 S.W. 698, 281 MO.' 
166, 140 Am.S.R. 609—Hall v. Ho¬ 
gan, App., 271 S.W. 545—Messerll 
V. Bantrup, App., 216 S.W. 826— 
Ozark Motor Co. v. Horton, App., 
196 S,W. 896—Carr v. Swift, 170 
aw. 914, 185 MoApp. 86. 

Mont.—^Koch v. Rhodes, 188 P. OSS, 
67 Mont. 447—Como Orchard Lind 
Co. V. Markham, 171 P. 274, 64 
Moht. 438. 

Neb.—^Baker v. Thomas, 167 N.W. 
407, 102 Neb. 401. 

N.H.—Record v. Rochester Trust Co., 
192 A 177, 110 AL.R. 1218. 

N.Y.—Mer^ Realty Co. v. Shamokln 
& Hollis Real Estate Co., 180 N.E. 
306, 280 N.Y. 816^Ettlinger v. Na¬ 
tional Surety Co., 117 N.E. 946, 221 
N.Y. 467, 3 AL.R. 866, affirming 
160 N.Y.S. 1086, 166 App.Dlv. 986— 
’Wood V. Dudley. .176 N.Y.a 494, 188 
App.Dlv. 136—^Pileman.v. Mooney, 
172 N.Y.S. 664, 184 App.Dlv. 685— 
Smith' V. Salomon,, 172 N.Y.S. 616, 
184 App.Div. 644—Bttar Realty Co. 
V. Cohen. 148 N.Y.S. 625, 163 App. 
Div. 409—^Von Au v. Magenhelmer, 
110 N.Y.S. 629, 126 App.Dlv. 267, 
affirmed 89 N.E. 1114, 196 N.Y. 610 
—Meyerhoffer v, Baker, 106 N.Y.a 
718, 121 App.Dlv. 797, reversing 101 
N-T.S. 24, 61 Misc. 698—Ansorge v. 
.Title Guarantee & Trust Co.,. 269 
KY.!?. 378, 149 Mlsc. 811—Troster 
V. ,Dann, 145 N.Y.S. 66, 88 Mlsc. 899 
.iHaldenreich' V. Doushkess, I 84 
T.S* 472. _ V-' 



§ 167 

fraud and does not bar the right to recover such 
damages,, but merely bars a subsequent rescission.®® 
However, he may not affirm in part and disaffirm 
in part,®"^ nor successfully seek to pursue both the 
remedy of rescission and that of suit for damages, 
since they are inconsistent, one resting on a disaf- 
firaance and the other on an affirmance of the 
contract;®® and once having made his election as 


17 C.J.S. 

to affirmance or disaffirmance he is bound and 
must stand by it.®® 

Fraud as a defense. Where the contract is not 
under seal, the party defrauded may set up fraud 
as a defense to an action at law for damages,^® 
or as a basis of a claim for damages by way of 
recoupment or counterclaim.^! A defendant, how- 


C0NTRAGT8 


N.C.—Fields V. Brown, 76 S.E. 8, 160' 
N.C. 295—Van Gilder v. Bullen, 
74 S.E. 1059, 159 N.C. 201. 

N.D.—Guild V. More, 165 N.W. 44, 82 
N.D. 482—Stratton v. Rosenquist, 
171 N.W. 621, 41 N.D. 647. 

Okl.—Hooker v. Wilson, 169 P. 1097. 
69 OkL 43—Werline v. Aldred, 167 
P. 803, 57. Okl. 391. 

Or.—Garland v. Shrler, 64 P.2d 630, 
166 Or. 887—MtGibe v. Kelleber, 
176 P. 608, 90 Or. 46—WhitneF v. 
Blssell, 146 P. 141, 76 Or. 28, L.R, 
A.1915D 257—^Marshall v. Gustln, 
170 P. 312, 89 Or. 63, affirmed 173 
P. 461, 89 Or. 68. 

Pa.—^Haatlngs v. McGee, 66 Pa. 384 
—Huckel V. Prettyman, 18 Pa.Dlst 
275. 

R. I.—^Moran v. Tucker, 101 A- 827, 40 
R.L 486. 

S. D.—Commerce Trust Co. v. Mall- 
loux, 132 N.W. 176, 27 S.D. 588— 
Lunscheon v. Wocknltz, 111 N.W. 
682, 21 S.D. 286. 

Tex.—Conant Automobile Co. v. Man- 
riquex, Clv.App., 297 S.W. 628, af¬ 
firmed, Com.App., 6 S.W.2d 602— 
Southern Surety Co, v. Adams, Civ. 
App., 278 S.W. 943, affirmed 84 S. 
W.2d 789, 119 Tex. 489-Jones v. 
Montague, Clv.App., 158 HW. 1058 
—Fordtran v. Cunningham, Civ. 
App., 141 S.W.-662—Guinn v. Ames, 
83 S.W. 232, 86 Tex.CivJ^PP. 613. I 
Vt—Bartlett v. Bonaaxl, 99 A. 886, 91 j 
VL 192—Drown v. Oderklrk, 96 A. 
11, 89 Vt 484—Mallory v. Leach, 
85 Vt. 166. 82 Ain.D. 626. 

Va.—^Millboro Lumber Co. v. Augusta 
Wood Products Corporation, 126 S. 
E. 306, 140 Va. 409—Watkins v. 
West Wytheville Land & Improve¬ 
ment Co., 22 S.E. 554, 92 Va, 1. 
Wash.—Sutton v. Peterson, 74 P.2d 
884—Conaway v. Co-operative 
Home Builders, 117 P. 716, 65 
Wash. 39. 

W.Va.—Crockett v. Burleson, 54 S.B. 
841, 60 W.Va. 262. 

Wis.—Knudson v. George, 147 N.W. 
1003, 157 Wls. 520—^Jacobsen v. 
Wbitely, 120 N.W. 286, 138 Wls. 
434. 

18 aJ. p 395 note 23. 

BeseisslOB. or canoellatloii in equity 
Instead of affirming the contract, 
the party deftrauded may ane in eq¬ 
uity in a proper case to cancel or 
to rescind it and also to recover what 
he has parted with, and for other 
equitable relief.—Mackenzie Oil Co. 

T. Omar OU & Gas Co., 154 A. 888, i 


890, 4 W.W.Harr. 485. citing Corpus 
Juris, and affirmed Phoenix Oil Co. v. 
Mackenzie Oil Co., 164 A. 894, 4 W.W. 
Harr. 460, bill dismissed, D.G, 66 F. 
2d 1070. 

66. DeL—^Mackenzie Oil Co. v. Omar 
Oil & Gas Co., supra. 

Fla.—Firstbrook v. Buzbee, 182 So. 
678, 676. 101 Fla. 876, citing Cotu 
pus Juris. 

Ky.—^Hord v. Chandler, 18 B.Mon. 
403. 

Mo.—^Adams v. Barber, 189 S.W. 489, 
167 Mo.App. 870. 

N.Y.—Gould v. Cayuga County Nat 
Bank, 2 N.B. 16. 99 N.Y. 888. 

Pa.—Miller v. Central Trust & Sav¬ 
ings Co.. 132 A. 579, 285 Pa. 472. 
Tex.—Ellerd v. Burkhalter, ClvApp., 
269 S.W, 197. 

Va.—^Mlllboro Lumber Co. v. Augusta 
Wood Products Corp., 126 S.E. 806, 
810, 140 Va. 409, quoting Corpus 
Juris. 

Wash.—Gregg v. Beezer, 362 P. 692, 
695, 696, 142 Wash. 142, quoting 
Corpus Juris. 

18 C.J. p 896 note 23. 

67. Colo.—Cattell v. Denver State 
Bank, 226 P. 271, 75 Colo. 160. 

N.D.—Stair v. Hlbba, 204 N.W. 621, 
62 N.D. 910. 

68. N.Y.—Merry Realty Co. v. Sha^ 
mokin & Hollis Real Estate Co., 
174 N,Y.S, 627, 186 App.Div. 638, 
affirming Merry Realty Co. v. Mar¬ 
tin, 169 N.Y.S. 696, 103 Misc. 9, and 
reversed on other grounds Merry 
Realty Co. v. Shamokln & Hollis 
Real Estate Co., 130 NJBi. 806, 280 
N.Y. 816. 

8ft. Iowa,—^Blecher v. Schmidt, 235 
N.W. 34, 211 Iowa 1063. 

Xrxevooable charaetex of eleetloa 
A party to a contract obtained by 
fraud has but one election to repu¬ 
diate or rescind the contract and, it 
he affirms the contract, his election 
Is irrevocable and he condones the 
fraud.—Perkins v. Jackson, 128 S.W. 
2d 247, 276 Ky, 217. 

TO. U.S.—John T. Stanley Co. v. 

Lagomarslno, D.C.N.Y., 53 F.2d 112. 
Ala.—Southern Building & Loan 
■ Asa’n V. Bryant, 144 So. 367, 868,’ 
, 226 Ala. 627, citing Corpus Juris. ' 
Ariz.—Palmcroft Development Co. v.' 
City of Phoenix, 49 P.2d 626, 46' 
Arlz. 200. 103 A.L.R. 802, modified i 
61 P.2d 921, 46 Ariz. 400, 103 A.L . 
R. 802—Mutual Ben. Health & Ac-'j 
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I ciuent Ass'n v. Ferrell, 27 P.2d 519, 
42 Ariz. 477. 

Ark.—^Abraham v. Blythevllle Indus¬ 
trial Ass'n. 114 S.W.2d 32. 

CaL—California Credit & Collection 
Corporation v. Goodin, 246 P. 121, 
76 Cal.App. 786. 

IlL—See Leipold v. Epler, 198 HL 
App. 618. 

Iowa.—Commercial Sav. Bank v. 
Kletges, 219 N.W. 44, '48, 206 Iowa' 
90, citing Corpus JuzIb— Sutton v. 
Greiner, 169 N.W. 268, 177 Iowa 
532. 

Minn.—Proper v. Proper, 287 N.W. 

178, 183 Minn. 481. 

Miss.—Upton V. Adcock. 119 So. 190, 
152 Miss. 459. 

N.Y.—Schwelckert v. Schenectady 
Holding Co., 266 N.Y.S. 158, 238 
App.DIv. 220—^Wood v, Dudley, 176 
N.Y.S. 494, 188 App.Div. 186—HenI- 
UB V. B. & R. Frame Mfg. Co., 189 
N.Y.S. 176. 

Or.-rJohnson v. Sheridan Lumber 
I Co., 93 P. 470, 61 Or. 86. 

Tex.—Dale v. Akin, avApp., 27 S.W. 
2d 827—Wolff V. Cohen, Civ App., 
281 S.W. 646—George v. Birchfleld, 
C1V.APP., 264 S.W. 632. 

Wis.—^MaJas v. Lounsbury, 214 N.W. 

332, 193 Wls. 581. 

IS C.J. p 896 note 28. 

Dsfsuss os oparatiag ab InitLo 
Defense of fraud relates back to 
inception of matter, and, if estab¬ 
lished. operates ab Initio.—King v. 
Wise, Tex.ComApp., 282 S.W. 670, 
reversing Wise v. Boyd, CivApp., 267 
S.W. 648. 

Ezlstenoe of altematlvs 
Fraud which Induces the execution 
of a written contract Is a good de¬ 
fense to an action at law for the 
enforcement of the contract, even 
though the party defrauded also has 
the alternative right to eqiiltable re¬ 
lief In a suit for cancellation or re¬ 
scission of the contract—Carson v. 
Taylor, T6X.CivApp., 288 S.W. 261, 
dismissed for want of Jurisdiction. 

7L IlL—Peck v. Brewer, 48 HL 64. 
i Mo.—Carr v. Swift, 170 S.W. 914, 185 
I Mo.App. 86. 

‘ N.C.—Fields V. Brown, 76 S.B. 8, 166 
N.C 295—Van Gilder v. Bullen, 74 
S.E. 1069, 169 N.C. 291. 

OkL—Reger v. Henry, 160 F. 722, 48 
OkL 769. 

|3.D.—Union Nat Bank v. Mallloux, 

[ 132 N.W. 168, 27 SJD. 6^8. 
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ever, cannot take advantage of his own fraudJ^ 
Where there has not been any intervening discov¬ 
ery of the fraud, it is competent on a plea setting 
up a defense of fraud to the actual contract sued 
on to show that the fraud complained of occurred 
in the procurement of a contract, for which the 
contract sued on was a substitute, or of which it 

was a modification^^ 

Contracts under seal. In the absence of statutes 
permitting the assertion of equitable defenses in 


actions at law, fraud, other than fraud going to the 
execution of the instrument, cannot be set up in 
defense to an action on a contract under seal,"^^ 
but the remedy is to resort to a court of equity.^® 
Under the statutes the rule is otherwise."^® Even 
under the common-law rule, fraud may be estab¬ 
lished to reduce the amount of plaintiffs recov¬ 
ery,77 and further, even at law, the courts will re¬ 
fuse to enforce a contract where the fraud is of 
such a nature as to render it against public policy 
or illegal.7® 


E. DURESS 


§ 168. Definition 

a. In general 

b. Elements of duress 

a. In General 

Dureat is coercion constraining action or inaction con¬ 
trary to the victim’s will. 

"Duress” may be defined as subjecting a person 
to a pressure which overcomes his will and coerces 
him to comply with demands to which he would 
not yield if acting as a free agent,7® or as the 


condition of mind produced by an improper ex±er- 
nal pressure destroying free agency so as to cause 
the victim to act or contract without use of his 
own volition.®® Duress is that degree of con¬ 
straint or danger, either actually inflicted or threat¬ 
ened and impending, which is sufficient in severity 
or in apprehension to overcome the mind of a per¬ 
son of ordinary firmness.®^ It consists not merely 
in the act of imprisonment or other hardship to 
which the party was subjected, but in the state 
of mind produced by those circumstances, and in 
which the act sought to be avoided was done.®® 


71 Ga.—Williams v. Clark, 90 S.11. 
88. 18 GauApp. 588. 

73. D.C.—Clark v. Etormer, 9 App.D. 
C. 1. 

74 TJ.S.—Da Pont v. Gardiner, N. 
T, 288 P. 766, 161 CCA. 606, cer¬ 
tiorari denied 37 S.Ct 246, 242 U. 
S. 661, 61 L.Ed. 646—^Hogg v. Max¬ 
well, N. Y., 218 F. 366, 134 C.C.A- 
164, reversing 215 F. 860, 131 C.CJL 
602. 

IlL—Gage v. Lewis, 68 Ill. 604—^Es- 
person v. Pox, 177 IlLApp. 141— 
Donlan v. Fox 170 IlLApp. 41. j 
Or.—Olston v. Oregon Water Power 
& Ry. Co., 96 P. 1096, 62 Or. 848. 
20 L.R.A,N.S., 916, rehearing de¬ 
nied 97 P. 638, 62 Or. 848, 20 L.R. 
A,N.S., 915. 

18 aj. p 896 note 33. 

7& DL—Donlan v. Fox 170 IlLApp. 
41. 

13 aj. p 896 note 34. 

78. U.S.—Seward v. South Florida 
■ Securities, C.C.A.Fla., 96 F.2d 984 
—Greathouse v. Dunlap, 8 McLean 
308, aaOhio, 10 F.Caa.No.6,742. 
Ill.—Gage V. Lewis, 68 IlL 664— 
White V. Watklns» 28 HI. 480. 

Ind.—Pitsgerald v. Smith, 1 Ind. 810 
—Leonard v. Bates, 1 Blackl 172. 
Iowa.—Burlington Lumber Co. v. 
Evans Lumber Co., 69 N.W. 668, 
100 Iowa 469—Chambers v. Games, 
2 Greene 820. 

N.T.—Case V. Boughton, 11 Wend. 
106. 

Or.—Olston v. Oregon Water Power 


& Ry. Go.. 96 P. 1095, 62 Or. 848. 
20 A.L.R.,N.S., 916, rehearing de¬ 
nied 97 P. 638, 62 Or. 348, 20 A.L. 

R. ,N.S., 915, 

13 C.J. p 896 notes 36-87. 

77. m.— Peck V. Brewer, 48 III 54. 
N.J.—Rogers V. Baker, 48 A, 1008, 66 

N.J.Law 66. 

78. U.S.—^Maine Northwestern Dev. 
Co. V. Northern Commercial Co., 
D.aWaah., 218 P. 108. 

Vt—Morris v. Gill, 1 D.Chipm. 49. 

79. Minn.—^American Nat Bank of 
Lake Crystal y. Helling, 202 N.W. 
20, 161 Minn. 604. 

80l Fla.-Herald v. Hardin, 116 So. 
863, 95 Fla. 889. 

Iowa.—Quigley v. Quigley, 116 N.W. 

1112 . 

S.C.—In re Nightingale’s Estate, 189 

S. E. 890, 182 S.C. 627. 

Tenn.—^Pride v. Baker, Ch.App., 64 
S.W. 829. 

81. Ind.—^Lafayette & L R. Co. v. 
■ Pattiaon, 41 Ind. 812, 820—^Darling 
V. Hines, 82 N.E. 109, 111, 6 Ind. 
App. 819. 

Iowa.—James v. Dalbey, 78 N.W. 61, 
63, 107 Iowa 463. 

Ean.—^Brane v. First Nat Bank in 
Wichita, 20 P,2d 606, 607,. 187 Kan. 
403, Quoting Corpus Jntls—McCor¬ 
mick V. Dalton, 36 P. 1118, 1114, 53 
Kan. 146. 

Ky.—Bond State Bank v. Vaughn, 44 
S.W.2d 527, 241 Ky. 624. 

Minn.—^Tapley v. Tapley, 10 Minn. 
448. 458, 88 Am.D.' 76. 
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Mlsa—Davis v. Mississippi Cent R. 
Co., 46 Miss. 552. 

Mo.—^White V. McCoy Land Co., 87 
S.W.2d 672, 684, 229 MoJ^.pp. 1019, 
quoting Corpus Voxis, and affirmed 
White V. Scarrltt 111 S.W.2d 18, 
341 Mo. 1004. 

N.J.—Doscher v. Schroder, 147 A. 
781, 105 N.J.Eq. 316—Ballantine v. 
Stadler, 182 A. 664, 666, 99 N.J.Eq, 
404, citing Corpus Taxis, and af¬ 
firming 138 A. 193, 99 N.J.Eq. 179 
—Capasso v. Colonna, 122 A. 378, 
95 N.J.Eq. 85, citing Corpus Juris, 
and affirmed 124 A. 760, 96 N.J.Eq. 
385. 

N.T.—American DIst Telegraph Co. 
V. City of New York, 211 N.Y.S. 
262, 266, quoting Coxpns Jnzls. 

N.C.—^Edwards v. Bowden, 12 S.B. 58, 
107 N.C. 68, 60. 

Pa.—Ortt V. Schwsutz, 62 Fa.Super. 
70. 

Tenn.—Johnson v. Roland, 2 Baxt 
208. 

Tex—Landa v. Obert 14 S.W. 297, 78 
Tex. 33—^Turner v. Robertson, Civ. 
App., 224 S.W. 262, 254, quoting 
Corpus Jhxls. 

Utah.—^Ellison v. Pingree, 281 P. 827, 
831. 64 Utah 468, quoting Corpus 
Juris. 

W.Va.—Simmons v. Trumho, 9 W.Va. 
358, 366. 

13 C.J. p 896 note 40. / 

82. Ga.—Whitt V. Blount 53 SJD. 

205, 206, 124 Ga. 671. 

Mo.—White v. McCoy Land Qo., 87 
S.W.2d 672, 684, 229 MoJipp. 1019, 
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Underlying all definitions of the term “duress” is 
the dual concept of external pressure and internal 
surrender, or loss of volition in response to outside 
compulsion; and in the notes below will be found 
references to various definitions of such term by 
lexicographers, legislators, and judges.^3 

“Legal duress*" implies that a party has been 
unlawfully constrained by another to perform an 
act under circumstances which prevent the exer¬ 
cise of free will.8* 

“Moral duress” is characterized by imposition of 
oppression of any kind by which undue advantage 
of business or financial stress or the weakness or 
necessities of another are so taken advantage of 


as to result in material loss occasioned by such 
imposition or oppression.^S 

b. Elements of Duress 

The elements of duress Invalidating contracts are 
coercion, lois of volition, and a resultant contract. 

The elements of duress invalidating a contract 
consist of the exercise of coercion, the victim’s loss 
of volition, and the making of a contract as a 
result thereof.8® Where the facts show the exer¬ 
cise of coercion actually resulting in the making 
of a contract not with the victim’s volition, the 
courts will hold that there is duress vitiating the 
contract;*^ but, where one who voluntarily as- 


quoting Ooxptu Jozla, aad afBrmed 
White V. Scarrttt, 111 S.W.2d 18, 
341 l£o. 1004. 

N.T.—American DlsL Telegraph Co. 
▼. City of New York. 211 N.T.S. 
262, 266, quoting Ooxpu furls. 
OkL-^amuels Shoe Co. v. Frensley, 
3 P.2d 216, 161 Okl. 196. 

Tex.—Lipsltz V. Prideaux, Civ.App., 
266 S.W. 199—Turner v. Robert¬ 
son, Clv.App.. 224 S.W. 262, 264, 
quoting Oorpiu Juris. 

Utah.—EUraon v. Plngree, 231 P. 827, 
881, 64 Utah 468, quoting Goxpus 
Juris. 

13 aj. p 897 note 4L 
DUTMW as eonnotijig mental oonditlon 
“Uureas" connotes condition of | 
mind of wronged person at time of 
ant sought to be ayolde^ rather than 
means by which TOCh condition was 
produced.—^National Enameling & 
Stamping Co. v. City Of St Louis, 40 
S.W.2d S93, 828 Mo. 648. 
aa ‘Vlaokstona Mja there may be 
two kinds of duress; that which Is 
consequent upon a loss of liberty by 
Imprisonment or that which operates 
upon the mind so as to cause fear of 
loss of life or limb or fear of may¬ 
hem. 1 BIk. Comm. 181-6."—^U. S. 
Rubber Co. y.. Moon, m N.E. 26, 28. 
93 IndA-pp. 671. 

Aooorfltng to liozd Coke there are| 
"four Instances ... In which a 
man may avoid his acts: (1) When 
brought about'by fear of loss of life; 
(2) of member; (8) of mayhem; (4) 
of imprlsonmbnt."—U. S. Rubber Co. 
y. Moon, supra. 

Bouvtec daflaMi dnmss 

(1) "An actual or threatened ylo- 
lenee or restraint of a man’s person 
contrary to law to compel Urn to en¬ 
ter into a contract or to discharge 
one."-^And see 18 aJ. p 896 note 40 
[a] (2). 

(2) Decisions to the same effect 
U.S.—Plant V. Gunn, ac.Qa., 19 P. 

CasJ7o.ll,205, 2 Woods 872. 

Ind.—Noble v. Enos, 19 Ind. 72, 78— 
U. S. Rubber Co. y. Moon, 179 N. 
EL 26, 98 IndJVPp. 671. 

•Iowa.—James v. Dalbey. 78 N.W. 61, 


68, 107 Iowa 463—King v. WU- 
Uams, 21 N.W. 502, 66 Iowa 167. 
Mich.—Crfbbs v. Sowle, 49 N.W. 687, 
689, 87 Mich. 840, 24 Am.S.R. 166. 
Neb.—Stuber v. Weiden, 24 N.W. 216, 
216. 17 Neb. 582, 

N.M.—McDonald v. Carlton, 1 N.M. 
172, 177. 

N.Y.—FrateUo v. Fratello, 198 N.T. 

S. 866, 118 Misc. 684. 

OkL—Samuels Shoe Co. v. Prensley, 
8 P.2d 216. 151 Okl. 196. 

R.I.—Peabody y. Tenney, SO A. 466, 
467. 18 R.I. 498. 

Tex.—Diinmltt y. Robbins, 12 S.W. 

94, 96, 74 Tex. 441. 

Wis.—^McCormick Haryestlng Mach. 
Co. V, Hamilton. 41 N.W. 727, 729, 
78 Wis. 486. 

'Dnzess,” la Its broader sense, In¬ 
cludes every mental condition caused 
by fear of personal injury, or in¬ 
jury to one’s wife, child, or husband, 
which Is sufficient to make the per¬ 
son acted on Incapable of exercising 
his free will power, the important 
consideration being whether the 
means used were, under the circum¬ 
stances, suffldent to prevent the free 
exercise of the will power.—Wooley 
y. Chicago & N. W. Ry. Co., 136 N. 
W. 616, 618, 160 Wis. 188—Price v, 
Bank of Poynette, 128 N.W. 895, 897, 
144 Win 190. 

Other dsllnitious 

U.S.-^Newhuryport Water Co. y. 
Newburyport, C.C.MasB., 103 P. 684, 
694—Plant v. Gunn, CC.Ga., 19 P. 
Cas.No.ll,206, 2 Woods 872. 

Cal.—Bancroft y. Bancroft, 42 P. 896, 
110 Cal 874—Standard Box Co. y. 
Mutual Biscuit Co., 108 P. 938, 10 
CaLApp. 746. 

Ga.—Hawkes v. Mobley, 163 S.E. 494, 
174 Ga, 481—McCoy y. State, 8 S.B. 
768, 78 Qa. 490, 496. 

HI.—Shlepsky y. Shlensky, 16 N.E.2d 
694, 869 lU. 179. 

Iowa-—Foote V. De Poy, 103 N.W. 
112, 114, 126 Iowa 866, 68 L,RJL 
302, 106 Am.S.R. 366. 
Ky^Haselrigg v. Donaldson, 8 Mete. 
446, 447. 

Mich.—^National Surety Co. y. Me* 
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Leod, 216 N.W. 841, 240 Mich. 360 
—Francis v. Hurd. 71 N.W. 682; 
118 Mich. 260, 266—Wolf v. TroxeU, 

54 N.W. 888, 94 Mich. .673, 576— 
Hackley v. Headley, 8 N.W. 611, 46 
Mich. 669. 

Minn.—State v. Ladeen, 116 N.W. 
486, 104 Minn. 252, 265, 16 L.R.A,N.. 
S., 1058—^Neibuhr v. Gage, 108 N. 
W. 884, 887, 99 Minn. 149. 

Miss.—Davis v. Mississippi Cent IL 
Co., 46 Miss. 552, 567. 

Mont—Bullard v. Smith, 72 P. 761, 
766, 28 Mont 387. 

Neb.—Carek v. SchmWt, 268 N.W. 
864, 866, 126 Neb. 591—Farmers’ 
State' Bank v. Dowler, 199 N.W. 
628, 112 Neb. 282—^Morrow y. 
Barnes, 116 N.W. 657, 81 Neb. 688 
—^First Nat Bank y. Sargent, 91 
N.W. 596. 697, 66 Neb. •594, 69 U 
R.A. 296. 

N,C.—Smithwick v. Whitley, 67 SJB. 

913, 914, 162 N.a 889. 

Or.—Guinn v. Sumpter Valley Ry. 
Co., 127 P. 987, 989, 63 Or. 868-r 
Schoellhamer v. Rometsch, 88 P. 
844, 347, 26 Or. 394. 

R. I.—Peabody v. Tenney, 80 A. 466, 
467, 18 R.I. 498. 

S. D.—Bueter y. Bueter, 46 S.W. 208, ■ 
1 S.D. 94. 97, 8 L.RJL 662. 

Wis.—^Pred Rueping Leather Co. v. 
Watke, 116 N.W. 174, 176, 136 Wia 
616—Batavian Bank v. North. 90 
N.W. 1018, 1019. 114 Wla 637— 
Galusha v. Sherman, 81 N.W. 496. 

I 106 Wla. 263. 272, 47 L.R.A, 417— 
Wolff v. Bluhm, 70 N.W.. 73, 74, 96 
Wis. 267, 60 Am.S.R, 116—City 
Nat Bank v. Eusworm. 64 N.W. 
848, 845, 91 Wla 166. . 

13 aJ. p 896 note 40 [a] (1), [b]- 
[d]. 

94. Fla-Puller y, Roberts, 17 Sol 
869, 86 Fla. HO¬ 
BS. Mo.—White V. McCoy Land Co., 

87 S.W.2d 672, 229 MoA.pp. 1019, 
affirmed White v, Scarritt HI S. 
■^.2d 18. 841 Mo. 1004. 

88. S.a— In re Nlgh1;lngale’8 Estate, 
188 S.E. 890. 182 S.& 627. 

BI7. Or.—Dairy Co-op. Ass’n v. Bran- 
des Creamery, 30 P.2d 388. 147 Or. 



17 C.J.S. 


C0NTBACT8 


§168 


stunes an obligation, without any pretense of duress, 
may not reasonably claim oppression and inequity 
when observance of his contractual duty is de¬ 
manded,®* and where the facts do not sustain the 
claim of duress, one may not avoid his contract 
on such ground.*® 

Means of coercion generally. Broadly speaking 
any form of constraint or compulsion improperly 
exercised and in fact compelling the victim’s con¬ 
sent to a contract which he would not otherwise 
have made may be sufficient means of coercion to 
constitute duress,9® as in the case of threats over¬ 
coming volition.®! Where threats of some descrip¬ 
tion are the means of coercion employed, such 
threats -need not be direct to constitute duress, 


since coercion may be as effectually accomplished 
indirectly by a set of circumstances brought about 
by designing persons.®® The use or threat of 
physical force is not necessary.®* 

On the other hand, there can be no duress un¬ 
less the means employed amount to some form 
of coercion resulting from actual force or threat¬ 
ened injury,®* and duress by mere advice, direc¬ 
tion, influence, and persuasion is not recognized in 
law;®* nor can a charge of legal duress be based 
on mere vexation and annoyance,®*, nor on mere 
anger and profanity,®^ mere pecuniary distress,®* 
a threat to injure one’s credit,®® or the refusal to 
surrender property on which one has a lien.! a 
charge of duress cannot be based on merely speak- 


488, followed Iii 80 P.2d 844, 147 
Or. 503. 

sa N.T.—Rldgway v. Cockbum, 296 
N.T.S. 986, 168 Mlsa 511. 

SA. Cai—Pugh-Mlller Drilling Co. v. 
Wain on Co., 276 P. 1048, 98 Cal. 
App. 297. 

Iowa.— McMaion v. Gotch, 179 N.W. 
929, 191 Iowa 1. 

Tenn.— Johnson y. Roland, 2 Bast 
203, 206. 

mdoii eontxaot as to wages and 
WQddng conditions 
N.T.—Mafsel v. Sigxnan, 205 N.T.S. 

807. 128 Mlsc. 714. . 

90, tr.S.—Winget V. Rockwood, C.C. 

A.Mlnn., 69 F.2d 826. 
lOnn.—Brown County Bank v. Hage, 
196 N.W. 275, 156 Minn. 460. 
Neb.—Farmers' State Bank of Over- 
ton y, Dowler, 199 N.W. 628, 112 
Neb. 262, 

Different fonns of oosroloii 
•“Coercion" to enter Into contract 
may be actual, direct, or positive, as 
where physical force Is used to com¬ 
pel act against one’s will, or Implied, 
legal or constructive, as where one 
party Is constrained hy subjugation 
to other to do what hts free will 
would refuse.—Metro-Goldwyn-May- 
er Distributing Corporation v. Cocke, 
Tex.CivJi.pp., 66 S.W.2d 489. 

*. Neh.—First Nat. Bank v. Sar¬ 
gent. 91 N.W. 595. 597, 65 Neb. 594, 
69 l:RA. 296. 

'tenn.—Looper v. Phillips, 1 Tenn. 
Cas. 269, 270. 

Va.—Harris v. Cary, 71 S.B. 661, 112 
Ya 862, Ann.Cas.l918A 1850. 
Threats as precdndlng meeting of 

A contract obtainted by so op¬ 
pressing a person by threats regard¬ 
ing the safety or liberty of himself 
or his property, or of a member of 
his famtfy, as to deprive him of the 
free exercise of his will, and pre¬ 
vent the meeting of minds necessary 
to a valid contract may he avold^ 
on the ground of duress.—Stierman 
T, Meissner^. 258 S.W. 888. 


80. S.D.—Cochrane v. Nelson, 189 N. 
W. 700, 46 S.D. 609. 

91 Mass.—^Rosenbloom v. Elaplan, 
178 N.E. 622, 273 Mass. 411. 
Minn.—Malmquist v. McChord, 228 
N.W. 167. 179 Minn. 17—Brown 
County Bank v. Hage, 196 N.W. 
276, 166 Minn. 460. 

84. Tex.—Trinity Nat Bank of Trin¬ 
ity v^ Oates. Clv.App., 261 S.W. 838. 

96b Tex.—^Turner v. Robertson, Civ. 
App., 224 S.W. 252, 264. quoting 
Cotpns oruris. 

Utah.—Ellison v. Plngree, 231 P. 827, 
881, 64 Utah 468, quoting Ooxpiu 
Jiuds. 

13 C.J. p 897 note 44. 

se. Ill—^Burandt v. Burandt, 149 N. 
E. 806, 318 DL '218—Harris v. 
Flack, 124 N.E. 877. 289 Ill. 222. 
Mont—Pederson v. Thoeny, 296 P. 
260, 262, 88 Mont 669, quoting 
Ckiipos JUzis. 

Tex.—Turner v. Robertson, Clv.App., 
!224 S.W. 262, 254, quoting Corpus 
Juris. 

Utah.—^Ellison v.. Plngree, 281 P. 827, 
831, 64 Utah 468, quoting Corpus 
Juris. 

IS C.J. p 397 note 46. 

97. Ind.—Adams v. Stringer, 78 Ind. 
176, 180. 

§9. Cal.—^Bryant v. Bryant * 177 P. 

’ 613. 38 CaLApp. 786—Tisdale v. 

Bryant 177 P. 610, 88 CaLApp. 760. 
Ean.—^McCormick v. Dalton, 86 P. 

1118, 1114, 58 Ran. 146. 

Mont—Pederson v. Thoeny, 296 P. 
260, 262, 88 Mont 669, quoting Cor¬ 
pus Jnx|hi. 

N.T.—Criterion Holding Co. v. Cerus- 
sl, 260, N.T.S. 786, 140 Mlsc. 865. 
Ohlb.—^Bartlett v. Richardson. Co., 
161 N.E. 408, 27 Ohio App. 268. 
Tax.—Turner v. Robertson, Cly.App., 
224 S.W. 252, 254, quoting Corpus 
Juris. 

Utah.—Ellison v. Plngree, 281 P. 827, 
881, 64 Utah 468, quoting Corpus 
Juris. 


Va.—Seward v. American Hardware 
Co., 171 S.R 660, 161 Va. 610. 

13 C.J. p 897 note 46. 

Doctrine of “aeoehsitons borrow¬ 
er,even if to be followed by the 
court which intimates Its disapprov¬ 
al of such doctrine, would not be 
applied where the facta show'that 
the debtor claiming existence of du¬ 
ress within such doctrine Invalidat¬ 
ing his contract was not a "neces¬ 
sitous borrower” even within the 
meaning of the doctrine.—Shrlver v. 
Druid Realty Co. of Baltimore City, 

. 181 A. 816, 149 Md. 386. 

TaUug advantage of financial em¬ 
barrassment 

An agreement between plaintiff and 
defendants, whereby the latter were 
to join In a partition of lands, to re¬ 
frain from questioning the validity 
of a certain deed, and to pay a cer¬ 
tain .Indebtedness, was not void for 
duress merely because defendants 
were financially embarrassed and 
plaintiff took advantage of their ne¬ 
cessity for the lawful purpose of ob¬ 
taining a promise to pay a debt 
which they actually owed.—^Bryant 
V. Bryant, 177 P. 613, 38 Cal.App. 
786—Tisdale v. Bryant, 177 P. 610, 88 
CaLApp. 760. 

Mont—^Pederson v. Thoeny, 296 
P. 260, 252, 88 Mont 569, quoting 
Cotpns Juris. , 

'Tex.—Turner v. Robertson, CIv.App-. 
224 S.W. 262, 264, quoting Ootpua 
Juris. 

Utah.—Ellison v. Plngree, 231 P. 827, 
831, 64 Utah 468, quoting Corpus 
Juris. 

18 C.J. p 897 note 47. ‘ ' 

1. U.S.—In re Meyer, D.CN.T., 106 
F. 828. 

Mont.—^Pederson v. -Thoeny, 296 P. 

' -260, 262, 88 Mont 669, quoting Cor¬ 
pus Juris. . 

Tex.—Turner v. Robertson, dv-App., 
224 S.W. 262, 254, quoting Corpus 
'Juris. 

Utah.—BUlson v.'Plngree, 231 P. 887^, 
- 881, 64' Utah'" 468;' quoting .06x^ 

• Jwds. 
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ing wrongly to a woman, without threats of per¬ 
sonal violence ;2 and there is no duress where a 
man induces his wife to mortgage her separate 
estate by threatening to withdraw himself from 
her society if she refuses,^ or where a husband 
threatens that unless his wife signs his note as 
surety he will poison himself.'* While an act must 
be wrongful to constitute duress,® and duress can¬ 
not be predicated on a threat to enforce legal rights 
by lawful means, as shown infra § 172, an act 
may be considered wrongful within the rule, al¬ 
though it falls short of being criminal or tortious 
in character, and does not constitute a violation 
of contractual duty.® Various means of coercion 
are also considered infra § 170 et seq., dealing with 
duress at common law and under the modem equi¬ 
table rule. 

Loss of volition. Duress goes to the question 
of reality of assent to a contract,^ and the ultimate 
fact for determination in all cases of alleged duress 
invalidating contracts is whether or not complain¬ 
ant was deprived of the free exercise of his own 
will.® The conduct of the dominant party, if it 


is to constitute duress vitiating the contract, must 
have been such as actually to override the voli¬ 
tion of his victim,® and mere threats of any char¬ 
acter which fall short of subverting the will of 
the intended victim cannot constitute duress.1® 
While there is authority holding that the com¬ 
pulsion employed must have been such as would 
have coerced a man of ordinary firmness, the view 
more generally accepted under modem law is that, 
if the means of coercion used did as a matter of 
fact result in the victim's loss of volition, this 
will be sufiicient'to avoid a contract thereby in* 
duced irrespective of whether or not a person of 
ordinary firmness would have yielded to such 
means of coercion, and these rules are considered 
at greater length infra §§ 174, 175. 

Inducement to contract. Of course the agree¬ 
ment must have been entered into because of the 
imprisonment, or of fear of the threatened injury 
or imprisonment; otherwise there is no duress.^^ 
The inger should be imminent without means of 
present protection.^® Hence, duress will not or¬ 
dinarily invalidate a contract entered into after op- 


S. Kan-—Gtebbey v. Forgeoua, 16 P. 
866, 28 Kan. 62. 

Mo.—Dauach v. Crane, 19 S.W. 61, 
109 Mo. 323. 

N.J.—Van Deventer v. Van Deventer, 
46 NJ.Law 460. 

3. Okl.—Luna v. Miller, 42 P.2d 809, 
811, 171 OkL 261. quoting Coipua 
Toils. 

13 aJ. p 897 note 60. 

4 N.J.—Wright V. Remington, 41 N. 
J.Law 48. 82 Am.R. 180, affirming 
43 N.J.Law 461. 

Okl,—Luna v. Miller, 42 P.2d 809, 
811, 171 OkL 261, quoting Ooipos 
Toils. 

S. Conn.—Weiner v. Minor, 197 A. 
691. 

Fla.—Fuller v. Roberta, 17 So. 869, 
362, 36 Fla. 110. 

N.J.—Miller v. Elsele, 168 A. 426, 111 
N.J.Law 268. 

Dlsolosnxe of Infoxsiatloii 
Threat to disclose knowledge ob¬ 
tained as auditor was field not prop¬ 
er basis of defense of duress, in 
action on contract. In absence of 
proof that there was no legal right 
of disclosure.—^BAll v. Odlqme, Tex. 
Clv.App., 14 S.W.2d 870, error dlb- 
mlssed. 

PajmeiLt 'beUsvM dns 
' Where one Insists on payment 
which he honestly believes he Is en¬ 
titled to receive, unless that belief is 
without any reasonable ground, his 
conduct Is not -wrongful and does not 
constitute “duresa’—Weiner v. Min¬ 
or, Conn., 197 A. 691. 
a N^.—Miller v. Elsele^ 168 A. 426, 
. Ill N.JJ[<aw 268. 


7. Tex.—Richardson v. City Nat 
Bank of Olney, Civ.App., 61 S.W. 
2d 137, error dlsmissed- 
a U.S.—WInget V. Rockwood, CCA. 
Minn., 69 F.2d 826. 

9. Del.—Fluharty v. Fluharty, Su¬ 
per., 198 A. 888. 

Neb.—Iowa Sav. Bank v. Frink, 92 
N.W. 916, 919, 1 Neb., Unoff., 14. 
Kan.—Rlney v. Doll, 226 P. 1069, 
116 Kan. 26. 

•Maaa—Willett v. Herrick, 165 N.B. 
589, 258 Masa 586, certiorari de¬ 
nied 48 S.CL 83, 276 U.S. 645. 72 
L.Bd. 417. 

Mich.—Clement v. Buckley Mercan- 
, tile Co., 137 N.W. 667, 661, 172 
Mich. 245—Wolf v. Troxell’a Es- 
: tate, 54 N.W. 383, 94 Mich. 573, 676. 
Mitin. —General Motors Acceptance 
Corporation v. Jobe, 248 N.W. 218, 
188 Minn. 698—Malmqulst v. Mc- 
■ Chord, 228 N.W- 167, 179 Minn. 17. 
Mo.—Mack V. Acacia Mut Life 
Ass'n, 65 S.W.2d 1045, 228 MoA.pp. 
2li 

Wash.—Whitman Realty & Inv. Co. 

V. Day, 296 P. 171, 161 Wash. 72. 
la Colo.—McClalr v. Wilson, 31 P. 

502, 603, 18 Colo. 82. 

Ga.—Candler v. Byfleld, 129 S.B. 67, 
160 Ga. 782—Ne-wman v. City Coun¬ 
cil of Augusta, 166 S.E. 786, 42 
> GaApp. 268. 

riL—Burandt v. Burandt 149 N.E. 
306,' 318 m. 218. 

Tex,—Pfeuffer v. Haas, Clv.App., 66 
' S.W.2d 111, error dlsmissed. 

llexe empty thxaats, or a threat 
for which there Is no ground, do 
Inot constitute duress, and the threat 
must be sufficient in severity or ap- 
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prehension to overcome the mind 
and will of a person of ordinary 
firmness, and it must appear that the 
person uttering the threat had the 
power to make It effective.—^Blalock 
v. Barrett, 111 S.E; 697, 28 Ga-App. 
444. 

11. Mass.—Willett v. Herrick, 156 
N.E. 689, 268 Mass. 686, certiorari 
denied 48 S.Ct 88, 276 U.S. 646. 72 
L.Ed. 417. 

Mo.—White V. McCoy Land Co., 87 S. 
W.2d 672, 684, 229 Mo.App. 1019. 
affirmed White v. Scarrltt, Sup., 
Ill S.W.2d 18, quoting Oorpus Jiu 
rig. 

N.J.—Ballantlne v. Stadler, 132 A. 
664, 666, 99 N.J.Eq. 404, citing 
Oorpus Taxis—Capasso v. Colonna, 
122 A. 378, 879, 96 N.J.Eq. 36, 
citing Oorpus Jiixls and affirmed 
124 A.' 760, 96 N.J.Eq. 886. 

Tex.—Turner v. Robertson, CIvAlPP., 
224 S.W. 262, 264, quoting Oorpus 
Toils. 

Utah.—Ellison v. Plngree, 231 P. 
827, 831, 64 Utah 468. quoting Cor¬ 
pus Taxis. 

13 CJ. p 397 note 42. 
la. Pa.—Molony v. Matthews, 86 Pa. 
Super. 370. 

Wyo.—Barrett v. Mahnken, 48 P. 202, 
203, 6 Wyo. 641, 71 Am.S.R. 96S. 
Present oompulsloii asseiLtial 
A contract or other instrument 
may not be set aside for duress un¬ 
less the compulsion alleged so affects 
the mind that the execution of the 
contract .or other Instrument Is not 
the voluntary act of the maker, 
and such compulsion must he present 
and operating at time instrument Is 
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portunity for deliberate action.is It has been held, 
however, that lapse of time and opportunity for 
reflection are but circumstances to be considered 
by the triers of fact in arriving at a determination 
as to whether duress was actually exertcd.1*. 

§ 169. Effect 

Duress vitiates all contracts obtained thereby, render¬ 
ing them voidable at the option of the victim, although 
he may validate them by ratification after removal of 
the duress. 


§ 169 

Since freedom of will is essential to a valid 
contract and one may not be considered to exer¬ 
cise freedom of will when under duress,it fol¬ 
lows that duress vitiates all contracts induced there- 
by.i® A contract made under duress is ordinarily 
voidable and not void, for the consent is present, 
although not such a free consent as the law re¬ 
quires and the duress may be waived and the 
contract ratified by the injured party after the 
duress has been removed,^® but not while its in- 


executed.—Shlensky V. Shlensky, 16 
N.E,2d 694, 369 IlL 179. 

13 . Minn.—American Nat Bank of 
Lake Crystal v. Helling, 202 N.W. 
20, 161 Minn. 604. 

Mo.—Tanner v. West, 99 S.W.2d 7, 
16, 339 Mo. 738, quoting CoxpoB 
Juis. 

N.J.—Ballantlne v. Stadler, 132 A. 
664, 666, 99 N.J.Eq. 404, citing 
Ootpu Jiuds, and affirming 138 A. 
198, 99 N.J.Eq. 179—Capasso v. 
Colonna, 122 A. 378, 379, 95 N.J.Hq. 
36, citing OozpTUi JUxla and affirmed 
124 A, 760, 96 N.J.Eq. 88B. ■ 

Tex.—Prim v. Fanners’ Nat Bank 
of Ehiblin, Clv-App., 28 S.W.2d 941, 

. affirmed In part and reversed In 
part, on other pounds, Com-App., 
44 S.W.2d 943, amended 51 S.W. 
2d 684—Turner v. Bnbertson, Civ. 
App., 224 S.W. 262, 264, quoting 
' Corpus JUzlB. 

TTtalu—Ellison r. Pingree, 231 P. 827, 
831, 64 Utah 468, quoting Corpus 
Juris. 

13 C.J.«p 397 note 43. 

Extent of dellheratlon 
What constitutes time for victim 
of threat to liberate himself there¬ 
from depends on personedtles of, and 
circumstances surrounding, parties,— 
Central Acceptance Corporation v. 
Nash Bluefield Motor Co., 139 S.E. 
664, 104 W.Va. 174. 

14. S?D.—Meyllnk v. Minnehaha Co¬ 
op. on Co., 288 N.W. 161. 

15. Cal.—Oswald v. City of B1 Cen¬ 
tro, 292 P. 1073, 211 Cal. 45, 71 A. 
L.R. 899. 

Mont—Clifford v. Great Falls Oas 
Co., 216 P. 1114, 68 Mont 300. 
N.C.—L, A. Randolph Co. v. Lewis, 
144 S.R 646, 196 N.C. 61, 62 A.L. 

R. 1474. 

Okl.—Rice V. Victor, 222 P. 979, 97 
OkL 106. 

S.D.—Cochrane v. Nelson. 189 N.W. 
700, 46 S.D. 609. , 

16. U.S.—Guardian Trust Co. v. 

Meyer. ac.A-NBb., 19 P.2d 186—1 
Kelble Operating Corporation v. I 
Jarka Corporation, D.C.N.T., 20 F. 
Supp. 647.' * 

Ark.—National Life & Accident Ins. 
Co. V. Blanton. 97 S.W.2d 77, 192 
Ark. 1165—Missouri Pac. R. Oo. v. 
Fields Bros., 208 8.W. 1036, 184 
Ark. 273. 

170J.S.-34 


IlL—Mills V. Forest Preserve Dlst 
of Cook County. 178 N.E. 126, 345 
111. 503. 

Ky.—Wiley v. Wiley, 199 S.W. 47, 
178 Ky. 501. 

Mo.—Security Sav. Bank v. Kellems, 

9 S.W.2d 967, 321 Mo. 1, affirming, 
App., 274 S.W. 112. 

Neb.^Carek v. Schmidt 258 N.W. 
864, 126 Neb. 691—Citizens' Nat. 
Bank v. Polakl. 241 N.W. lH*. 122 
Neb. 658. 

N.T.—J. J. Little & Ives Co. v. Mad¬ 
ison Paper Stock Co., 169 N.T.S. 
104. 

OkL—Samuels Shoe Co. v. Frensley, 

3 P.2d 216, 151 Okl. 196. 

Tex.—Clifton Mercantile Co. v. Sum¬ 
mers, Clv.App., 283 S.W. 203. 

18 CJ. p 804 note 17. 

Absence of mutual and voluntary ac¬ 
tion 

Agreement, terms of which one 
party thereto Is in position to dictate 
to such extent as to substitute his 
will for that of other party, Is not 
mutual, voluntary agreement, but one 
emanating entirely from former par¬ 
ty's mind, and hence Is Invalid.—In 
re Nightingale’s Estata 189 S.E. 890, 
182 S.C. 627. 

17. U.S.—Barnette v. Wells Fargo 
Nevada Nat. Bank of San Fran¬ 
cisco, Cal., 46 S.Ct. 326, 270 U.S. 
438. 70 L.Bd. $69, affirming, C.aA, 
Wells Fargo Nevada Nat. Bank of 
San Francisco v. Barnette, 298 F. 
689, 43 AL.R. 916, affirming, D.C., 
Barnette v. Wells Fargo Nevada 
•Nat Bank of San Francisco, 277 
P. 110. ■ 

Cal.—California Standard Finance 
Corporation v. Cornelius Cole, Lim¬ 
ited, 60 P.2d 1064, 9 Cal.App.2d 673. 
Mass,—Willett v. Herrick, 155 N.E. 
589, 258 Mass. 585, certiorari de¬ 
nied 48 S.Ct 83. 275 U.S. 545, 72 
L.Bd. 417. • 

Mo.—State ex rel. Order of United 
Commercial Travelers of America 
.v. 98 S.W.2d 597, 389 Mo. 

903 —McCoy v. James T. McMahon 
Const Co., 216 S.W. 770—Deibel 
V. Jefferson Bank, 207 S.W. 869, 200 
Mo.App. 641. 

N.T.—In re Wpolfson’s Will, 287 N.T. 
S. 12, 158 Misc. 928—Malsel v. Slg- 
man. 205 N.T.S. 807, 128 Misc. 
714. 

N.C.—L. A. Randolph Co. v. .Lewis, 
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144 S.E. 646, 647, 196 N.C. 51, 62 
A.L 1 .R. 1474, quoting Corpus Juris. 
Okl.—Rice V. Victor. 222 P. 979, 97 
Okl. 106. 

Pa.—^Prlce v. Turner, 30 Pa.DIst 26. 
Tex.—^Hall v. Odlome, Civ.App., 14 
S.W.2d 870, error dismissed—^Mal¬ 
lard V. Day, Clv.App., 204 S.W. 
245, affirmed Day v. Mallard, Com. 
App., 22 s S.W. 164. 

13 C.J. p 398 note 62. 

Equitable duress 

When, by reason of equitable, as 
distinguished from legal or actual, 
duress, one enters transaction, na¬ 
ture of which he knows, and into 
which he was under no duty to en¬ 
ter, transaction Is voidable merely, 
even as against party charged with 
duress.—In re Gude'a Estate, 270 N. 

T.S. 608, 151 Misc. 59, affirming 268 
N.T.S. 811, 150 Misc. 66. 

I8b Qa.—Augusta Motor Sales Co. v. 

King, 187 S.K 102, 36'Qa.App. 641. 
Ky.—^Hofgesang v. Silver, 28 S.W.2d 
946, 282 Ky. 603, 68 A.L.R. 1481. 
Mass.—Willett v. Herrick, 156 N.E. 
589, 268 Mass. 585, certiorari de¬ 
nied 48 S.Ct 83, 275 U.S. 545, 72 
L.Ed. 417. 

N.M.—Dunn v. Hite, 195 P. 1078, 27 
N.M. 58. 

N.T.—^Malsel v. Sigman, 206 N.T.S. 
807, 123 Misc. 714. 

Pa.—Price v. Turner, 30 Pa.Dlst. 
25. 

Tex.—^Hall v. Odlome, Clv.App., 14 
S.W.2d 870, error dismissed. 

13 C.J. P 398 note 63. 

Admission of liability 
Admission of liability by party ex¬ 
ecuting contract under duress, after 
removal of duress, ratifies contract 
and waives duress.—^Augusta Motor 
Sales Co. v. King, 187 S.B. 102, 86 
Ga.App. 541. 

Assent 

As respects whether plaintiff was 
precluded by alleged ratification from 
recovering money obtained by duress, 
“ratification" implies assent to acts 
done by another that inure to other's 
benefit.—White v, McCoy Land Co., 
87 S.W.2d 672, 229 Mo.App. 1019, af¬ 
firmed White V. Bcarritt, Sup., 118 ' 
S.W.2d 18. 

Subsequent voluntary operation nm>. 
der oontxaot 

In suit to enjoin breach of con- 
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fluence continues.^® One desiring to avoid his 
contract for duress should repudiate it within a 
reasonable time after the duress has been rc- 
moved,20 although, in the absence of unreasonable 
delay, silence, or acquiescence creating a presump¬ 
tion of ratification, one will not be estopped from 
setting up the defense of duress in avoidance of 
his contract 21 However, where duress is so severe 
as to render the person on whom it is imposed a 
mere automaton, the contract is void,22 

§ 170. Common-Law Divisions of Duress 

The common law divided duress into duress by im¬ 
prisonment and duress by threats. 

The common law divides the subject of duress 
into two classes: (1) Duress by imprisonment. (2) 
Duress per minas. This classification was uniform¬ 
ly adopted in the early history of the common law, 
and is generally preserved in the decisions of the 
English courts to the present day.22 

§ 171. — Duress of Imprisonment 

Duress by imprisonment arlees from imprisonment 
lacking any one or more of the following: lawful au¬ 
thority, Just cause, or proper purpose. 

Under the common-law doctrine duress of im¬ 


prisonment arises where a person is actually im¬ 
prisoned for an improper purpose without just 
cause, for a just cause without lawful authority, 
or for a just cause and under proper authority 
but for an improper purpose,^^ and it is only where 
the imprisonment is with lawful authority, for a 
just cause, and for a proper purpose, that it can¬ 
not be called duress.26 Imprisonment is the re¬ 
straint of one*s liberty, whether in prison or else- 
where.2« 

Imprisonment to enforce a private demand is 
duress, although the imprisonment may be other¬ 
wise legal.27 

Maltreatment while under arrest on a well found¬ 
ed charge will invalidate an act produced by such 
maltreatment^^ 

Unlawful detention. Although the imprisonment 
is. originally lawful, yet if the party detains the 
prisoner unlawfully, it is duress.29 

§ 172. -Duress Per Minas 

Duress per minss, or by threats, exists under the 
common-law doctrine only when one Is threatened with 
loss, of life, limb, or liberty. 

■ Duress per minas arises when a peilson is threat- 


tract, milk distributer who contract¬ 
ed to purchase milk from producers’ 
association to end milk strike waiv¬ 
ed defense of duress by auhseguent 
voluntary' operation under contract 
—^Dairy C!o-op. Ass’n v. Brandes 
Creamery, 80 F.2d 838, followed In 80 
P.2d 844, 147 Or. 503. 

Waiver at trial 

Where party defends action on 
written agreement for duress, and on 
trial offers to perform contract, and 
tenders documents withheld by him, 
such offer and tender constitute 
waiver of duress.—Tulsa Rig, Reel 
& Hfg. Co. V. Ahiold, 166 P. 185. 64 
Okl. 160. 

IS. Kanu—Bureto Bank v. Bay, 186 
P. 584, 90 Ean. 506. 

N.T.—Sylvan Mortgage Co. v. Btad- 
ler, 185 N.T.S.'293, 118 Misc. 669, 
reversed on. other grounds 188 N. 
Y.S. 165, 115 Misc. 811, which is 
affirmed 191 N.T.S. 965, 199 ilpp. 
Dlv. 966. 

Wash.—McDonald v. Pend Oreille 
Mines & Metals Co., 66 P.2d 1260, 
189 Wash. 889. 

PaynMit of money 
W|here duress under which agree¬ 
ment to pay money was executed 
eontinu^ until money was actually 
paid, parent of money did not con¬ 
stitute ratification of prior agree¬ 
ment—White V. Scarrltt Mo., Ill S. 
W:2d 18, affirming White v. McCoy 
Land Co., 87 fi.W.2d 672. 229 Mo»kpp. 
1019, and 101 &W.2d 768. 


ack ' Mo.—Delbel v. Jefferson Bank, 
207 S.W. 869, 200 Mo.App. 541. 
Mont—A- H. Averin Machinery Co. 
, V. Taylor, 228 P. 918, 70 Mont 70. 
N.Y.-rMalsel v. Slgman, 206 N.Y.S. 
807, 123 Misc. 714. 

Delay as waiver or zatULeatloia 
If one Intends to assert duress and 
complain of it, he must do so with 
reasonable diligence after the duress 
is removed, and one being sued as 
surety on a note five’months after 
Its execution cannot then for the first 
time complain that his signature was 
obtained by duress, such delay 
amounting to waiver or ratification.— 
rarmers' State Bank v. Day, Mo.App, 
226 S.W. 696. 

Bapudlattoii heia timely 
Where plaintiff employee, seeking 
to recover from employer money ob¬ 
tained from plaintiff allegedly by du¬ 
ress, demanded return of money with¬ 
in three days and commenced suit on 
fifth day, plaintiff was held not to 
have ratified acts of defendant’s 
agents hy falling to proceed more 
promptly In repudiating payment.— 
Daum V. UrQuhart, 249 N.W, 738, 61 
S.D. 481. 

fll. U.S.—Quardian Trust Co. v. 
Meyer, C.C.A.l^eh., 19 P.8d 186. 

aa. Ala.—RoyaJ v. Goss, 46 So. 281, 
164 Ala. 117. 

as. Mass.-Morse v. Woodworth, 29 
N.B. 626. 166 Mask 238: ' 
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S.C.—In re Nightingale’s Estate, 189 
5.E 890. 182 S.a 627. 

W,Va.—^Boggesa v. Chesapeake & 0. 
Ry. Co., 16 S.E. 625, 37 W.Va. 297, 
28 L.RJL 777. 

18 aj. p 898 note 67. 

at Ga-—Whitt V. Blount 68 S.B. 
205, 124 Ga. 671. 

Kan.—Hatch v. Barrett 8 P. 129, 
34 Ean. 228. 

Mo.—^Davis v. Liister, 64 Mo. 48. 
N.H.—^Richardson v. Duncan. 8 N.H. 
508. 

Pa.—Flllman v. Ryon, 82 A. 89, 168 
Pa. 484, 86 Wkly.N.C. 891. 

13t C.J. p 898 notes 68-dO. 

ae. Me.—Crowell v. Gleason, 10 Ma 
325. 

N.M.—McDonald v. Carlton, 1 N.M. 
172. 

Pa.—Fisher v. Walter, 8 Pa.C.Pl. 161. 
Vt.—Meacham v. Town of l^ewport, 
89 A. 631, 70 Vt 6t'. 

18 C.J. p 898 note 61, 

ae. Or.—^McNair v. Benson. 126 P. 

20, 63 Or. 66. 

18 C.J. p 399 note. 62. ' - 

87. N.H,—Shaw v,. Spooner, 9 N.H. 

197, 82 Am.D. 348. 

18 C.J. p 399 note 65.. 

881 Ala.—^Batter v. Greenlee, 1 Port 
222 , 26 Am.D. 870. 

Ind.—Harrison Tp. v. Addison, 96 
N.E. 146, 17'6 Ind. 389. 

89. Ma—Whltefleld r, Longfellow,’ 
18 Ma 146. 
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ened with loss of life, with loss of limb, with may¬ 
hem, with imprisonment, and only in these cases at 
common law.^o 

Threats of imprisonment. Fear of imprisonment 
may be sufficient to constitute duress.31 To con¬ 
stitute duress by a threat of imprisonment for a 
supposed crime there must,be a threat importing 
an illegal or wrongful imprisonment, or a resort 
to a criminal prosecution for an improper purpose 
or from a wrongful motive, accompanied with such 
circumstances as would indicate a prompt or im¬ 
mediate execution of the threat 32 Mere threats 
of criminal prosecution are not enough; there must 
be a reasonable ground for apprehension that the 
threats will be carried into execution, and it must 
also appear that the threats operated on the , mind 
of the party so as to .overcome his will.38 So a 
threat to prosecute at some indefinite time in the 
future would not be duress, particularly if the 
threatened person knew that the other had no 
present means of executing it by arresting him, and 
that he had a defense and could make it.34 Writ¬ 
ten securities extorted by means of threats of pros¬ 
ecution for mminal offenses of which the party 
threatened was guilty in fact, but which were in 
no manner connected with the demand for which 
compensation was sought, may be avoided.35 On 
the other hand the law does not permit a criminal 
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who has stolen property to defend against the 
debt, or its written acknowledgment or securities 
given for the debt, on the ground of threatened 
prosecution or imprisonment ;36 but in a suit to set 
aside the transaction the court may order a re¬ 
scission or reconveyance on payment of the actual 
sum due 37 

Whether or not threats of criminal prosecution 
constitute duress under the modem equitable rule 
is considered infra § 175. ' 

Threats of injury to property. A threat to de¬ 
stroy, injure, or detain goods or chattels, or to 
trespass on lands is not, according to a number 
of cases, such legal duress as will constitute a 
ground for setting aside a contract made under its 
influence, the reason given for this being that the 
constraint which takes away free agency and de¬ 
stroys the power of withholding assent to a con¬ 
tract must be one which is imminent and without 
immediate means of prevention, and such as would 
operate on a person of a reasonable firmness of 
purpose; to avoid a contract on the ground of 
duress, the threats, according to the common-law^ 
doctrine, must be such as to strike with fear a 
person of common firmness and constancy of mind, 
and a person threatened with loss of property ought 
to have sufficient resolution to resist such a threat 
and to rely on the law for his remedy.*® This 


sa Ala.—Hartford Ins. Co. v. Kirk¬ 
patrick. 20 So. 661. Ill Ala. 466. 
Ga.—Wliitt V.'Blount 63 S.E. 206, 
124 Qa. 671. 

Me.—Flynt v. J. .Waterman Co., 122 
A 662, 163 Me. 320. 

Mo.—Davie v. Lueter, 64 Mo. 48— 
Buchanan v. Sahlein, 9 MoApp. 
652. 

Neh.—Mundy v. Whlttemore, 19 N.W. 
694, 16 Neb. 647. 

S.a—In re Nightingale’s Estate, 169 
S.1L 890, 182 S.a 627. 

Tex.—Landa v. Obert 14 S.W. 297, 78 
Tex. 83. 

18 C.J. p 899 note 66. 

SOL Iowa.—Kennedy v. Roberts, 76 
N.W. 868, 105 Iowa 621. 

Kan.—Graves v. O’Brien, 207 P. 198, 
111 Kan. 320. ^ 

La.—Rhodes .v. Jordan, 167 So. 811, 
821, citing Oorpiu JnxlB, 

Neb.—Parmcts' State Bank of Over- 
ton V. Dowler, 199 N.W. 628, 112 
Neb. 262. 

SD.—Meylink v. Minnehaha Co-op. 

OU Co., 283 N.W. 161. 

Tex.—Sahinal State Bank v. Ebell, 
ClvApp., 294 S.W. 226., 

II GJ. p 400 note 77. 

Tawfol luprlsonjumt 
Threat of impiihonment to con¬ 
stitute duTMs, need not be unlawful 
imprlBonntent but It is sufficient If 


a person’s liability to lawful Im¬ 
prisonment be used against him by 
way of threat to force the doing of 
an act which he would not do volun¬ 
tarily.—Hartford Fire Ins. Co. v. 
Kirkpatrick, 20 So. 661, 111 Ala. 
466 ., 

Unlawful Imprisonment 
A threat to Imprison a person on 
a false criminal charge, and reason¬ 
able ground to fear that the threat 
would he executed, may amount to 
duress,—Schultz v. Culbertson, 1 N. 
W. 19, 46 Wis. 318. 

39L Ga.—White v. City of Tifton, 67 
S.E. 1038, 1 Ga.App. 669. 

Pa.—Price v. Turner, 80 Pa.IXl8t 26. 
W.Va.—Boggs V. Slack & Greenbrier 
Grocery Co., 44 S.B. 777, 58 W.Va. 
636. 

18 C.J. p 400 note 78. 

33. U.S.—In re Men's Clothing Code 
Authority, D.C.N.T, 18 F.Supp. 641. 
Ind.—^Hlnes v. Hamilton County 
Com'rs, 98 Ind. 286. 

Ky.—Utterhack v. Farmers' Nat. 

Bank, 16 S.W.2d 453, 228 Ky. 827. 
Mass.—Freeman v. Teeling, 194 N.E. 
677. 290 Mass. 93. 

Mich.—Beath v. Chapoton, 78 N.W. 

806, 116 Mich. 506, 69 Am.S.R 689. 
Mont.—Spear v. Ryan, 208 .P. 1069, 
1071, 64 Mont 146, citing Ooipns 
Jtuds. 


Neh.—Sieber v. Weiden, 24 N.W. 216, 
17 Neh. 682. 

N.Y.—^Knapp v. Hyde. 60 Barb. 80. 
Pa.—Sulzmer v, Cappeau-Lemley & 
Miller Co., 83 A 103, 234 Pa. 162, 
39 L.R.A,N.S., 421—Molony v. Mat¬ 
thews, 86 Fa.SupeT. 370. 

18 C.J. p 400 note 79. 

PallTue to raoeumb to threat 
"Duress” cannot be established 
where person seeking to recover on 
that ground did not succumb tp 
threats of criminal prosecution, hut 
continued to act ftccordlng to his own 
will and best judgment.—^Freeman v. 
Teeling, 194 N.E. 677, 290 Mass. 93. 

3A Neb.—Horton v. Bloedom. 56 
N.W. 821, 87 Neb. 666. 

36. Kan.—Thompson v. Nlggley, 35 
P. 290, 58 Kan. 664. 

Tex,—^Thompson v. Hicks, CivApp., 
100 S.W. 867. 

3Gi Me.—^Thom v. Plnkham, 24 A 
718, 84 Me. 101, 30 Am.S.R. 386. 

13 C.J. p 401 note 82. 

37. Mich.—Beath V. Chapoton, 78 N. 
W. 806, 116 Mich. 606. 

18 aj. p 401 note 88. 

3& ’ U.S.—^Pierce v. Brown, Neb., 7 
Wall. 206, 19 L.Ed. 184. . 

13 CJ. p 401 notes 84, 86. 
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doctrine has been much modified, however, by the 
later cases on equitable principles, as explained in¬ 
fra § 174. 

Threat to perform lawftil act An act must be 
wrongful to constitute duress, as shown supra § 
168, and a threat to do what one has a legal right 
to do cannot constitute duress,39 such as to fore¬ 
close or to exercise the power of sale on a mort¬ 
gage a threat of arrest, or arrest on civil process 
on a legal claim, when such arrest is allowed by 
law;*i or a threat of, or the bringing of, a law¬ 
suit or civil process;^3 or a threat to levy an at¬ 
tachment or execution^ 3 or to file a mechanic’s 
So there is no duress where a widow of a 
decedent threatens that she will take his body to 
a certain place for burial unless his mother as¬ 
signs a policy on his life,^® or where an adminis¬ 


trator threatens to resign and to precipitate liti¬ 
gation.** 

Threat to withhold legal right A threat to with¬ 
hold from a party a legal right which he has an 
adequate remedy to enforce will not constitute 
duress,*"^ such as to withhold payment of a debt 
or to refuse performance of a contract.** 

§ 173. The Modem Ec^uitable Rule 

The modern rule Invalidates a contract for duress 
whether the coercion consists in common-law duress or 
equitable compulsion. 

Under the modem rule now generally recognized 
a contract obtained by so oppressing a person by 
threats as to deprive him of the free exercise of 
his will may be avoided on the ground of duress 
whether or not the oppression causing incompetence 


39 , U.S.—In re Meyer, D.C.N.T., 106' 
F. 828. 

Colo.—^Heald v. Crump, 215 P. 140, 
78 Colo. 261. 

La.—Storey v. Stanton, 182 So. 649, 
182 La. 873—Secretary of War v. 
Collins, 1 La.App. 161. 

Mass.—Willett v. Herrick, 165 NJa. 
589. 268 Mass. 585. certiorari denied 
48 S.Ct. 83. 275 U.S. 545, 72 L.Ed. 
417. 

Mo.—McCoy V. James T. McMahon 
Const. Co., 216 S.W. 770. 

Mont.—^Pederson v. Thoeny, 295 P. 
260, 252. 88 Mont 569, citing Cor- 
pns Jtixls. 

N.T.—Maisel V. Slgman, 205 N.T.S. 
807, 123 Mlsc. 714. 

N.C-»-Klrby v. Reynolds. 193 S.B. 
412, 419, 212 N.C. 271, citing Cor- 
pu JUxlfl—Charlotte Bank & Trust 
Co. V. Smith, 136 aR 368, 193 N. 
C. 141. 

Tex.—Trigg V. Shelton, Com.App., 249 
S.W. 209, modifying, Shelton v. 
Trigg, Civ.App., 226 S.W. 76L 
13 C.J. p 899 note 69. 
fOu Cal.—^Thomson v. Mortgage Inv. 

Co., 278 P. 468,^99 CaLApp. 206, 
IlL—Stone’s Beauty Shops v. Morri¬ 
son Service Ass'n, 1 N.R2d 816, 286 
HLApp. 163. 

Mo.—Security Sav. Bank v. Eellems, 
j 274 S.W. 112. 114, quoting Corpus 
^ JnxlB. 

IS C.J. p 399 note 70. 

41. Philippine.—^Doronila v. Lopez, 
8 Philippine 860. 

S.C.—Meek v. Atkinson, 17 S.ClLaw 
84. 19 AnuD. 653. 

13 C.J. p 399 note 71. 

42. Ark.—Ellis v. First Nat Bank, 
260 S.W. 714, 716. 168 Ark. 471, 
citing Corpus Jozis. 

HI/—Mills V. Forest Preserve Dist. 
of Cook County, 178 N.B. 126,. 845 
Ill. 603. 

Iowa.—Gray v. Shell Petroleum Cor- 
poraUon. 237 N.W. 460, 212 Iowa 
•825. 


BAn.—^Rlney v. Doll, 226 P. 1059, 
116 Kan. 26. 

La.—Storey v. Stanton, 162 So. 649, 
182 La. 873—New Orleans & N. B. 
It Co. v. Louisiana Const & Imp. 
Co.. 33 So. 61. 109 La. 18. 

Mass.—Morse v. Woodworth, 29 N. 

£L 625, 166 Mass. 238. 

Mo.—Security Sav. Bank v. Kellems, 
274 S.W. 112, 114, quoting Corpus 
atuls. 

N.T.—L. Heller & Son v. Lassner Co., 
212 N.T.S. 176, 214 App.Dlv. 816— 
Kalbflelsch v. Anderson, 190 N.T.S. 
18, 20, 116 Mlsc. 361, citing Corpus 
Juris. 

Pa.—Irwin v. Welkel, 127 A. 612, 282 
Pa. 259. 

Tex.—Cleburne State Bank v. Bzell, 
Civ.App., 78 S.W.2a 297—Dannelly 
V. Bard, dvApp., 62 S.W.2d 801, 
808, citing Corpus Juris;. 

Wash,—^Investment & Securitiea^ Co. 
^v. Adams, 72 P.2d 288, 292, 192 
Wash. 41, citing Corpus Juris. 

IS C.J. p 399 note 72. 

compromise resulting' ficom threat- 
ened Utlgation 

"The fact that a party threatened 
to bring suit to collect a claim con¬ 
stitutes neither duress nor fraud, and 
a compromise of such a claim Is 
binding In law.”—Ellis v. First Nat 
Bank, 260 S.W. 714, 715, 168 Ark. 471. 

Bubjeotlon to costs 
A threat to bring suit does not con¬ 
stitute duress, merely because It will 
subject the party to costs In case he 
Is beaten.—^Falvey v. Hennepin Coun¬ 
ty Com’rs, 79 N.W. 802, 76 Minn, 267. 
Unfounded claim 

In action on agreement of father 
to pay husband of woman negligent¬ 
ly Injured by son for her medical 
treatment in consideration of for¬ 
bearance from suing son, hiusband's 
threats to Institute civil proceedings 
or to resort to his legal remedies did 
not cjonstltute "duress,” even though 
claims on which legal proceedings 
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were threatened were unfounded to 
husband’s knowledge, since threat to 
exercise legal right does not consti¬ 
tute “duress."—^Plunkett v. O’Connor, 
296 N.T.S. 492, 162 Mlsc. 839. 

43. Cat—Sllberschmldt v. Moran, 
260 P. 205, 79 Caljl.pp. 533. 

Mo.—Security Sav. Bank v. Kellems, 
274 S.W. 112, 114, quoting Corpus 
Jula. 

N.T.—Plunkett v. O’Connor, 295 N.T. 

S. 492, 162 Mlsc. 889. 

18 C.J. p 400 note 78. 

44. Mo.—Security Sav. Bank v. Kel¬ 
lems, 274 S.W. 112, 114, quoting 
Corpus Juris. 

N.T.—^Abelman v. Indelll, etc., Co„ 
166 N.T.S. 401, 170 App.Dlv. 740. 

45. N.T,—Jewelers’ League v. De 
Forest, 30 N.T.S. 88, 80 Hun 876, 
affirmed 46 N.E. 1148, 151 N.T. 654. 

46. Wash.—Sackman v. Campbell, 46 
P. 896, 16 Wash. 67. 

47. Cal.—Simmons v. Sweeney, 109 
P. 265. 13 Cal.App. 283H3tandard 
Box Co. V. Mutual Biscuit Co., 108 
P. 988, 10 CdlApp. 746. 

Ind.—Krouse v. Ejmuse, 95 N.B. 262. 
48 lnd.App. 3. 

48. n.S.—Haxtavllle Oil Mill v. IT. 
S., 46 S.Ct 889. 271 U.S. 48. 70 L. 
Bd. 822, affirming 60 CLCL 712. 

N.T.—Clasen v. Doherty. 275 N.T.S. 

958, 242 AppJllv. 602. 

R.L—Earle v. Berry, 61 A. 671, 27 R. 
L 221, 1 L.R.A.,N.S., 867, 8 Ann. 
Gas. 876. 

13 C.J. p 399 note 68. 

CanoSUatlon. for oauss 
Notice that contract will be can¬ 
celed for good and legal cause can¬ 
not he construed as a threat and 
made the basis of a charge of coer¬ 
cion or duress.—^Board of School 
Cora’rs of City 'of Indianapolis v. 
State ex reL Bever, Ind., 6 NX2d 
897. 
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to contract amounts to what was formerly deemed 
duress at law or merely to the wrongful compul¬ 
sion remediable in equity.-** 

g 174 , -Old Rule and Modifications 

Thereof 

The strict rule of the early common law would not 
recognize as duress any degree of coercion short of that 
essential to overcome the volition of a constant and 
courageous man, although subsequently this doctrine was 
to modified as to reduce the standard of individual re¬ 
sistance to that of a man of ordinary firmness. 

As has been seen, by the common-law rule duress 
was a defense to be set up in a court of law in 
an action on the instrument, and hence its limits 
were strictly defined. In the early history of the 
law l^al duress existed only where there was such 
a threat of danger to the object of it as was deemed 
sufficient to deprive a constant and courageous man 
of his free will, and the circumstances requisite 
to that condition were distinctly fixed by law, that 
is to say, the resisting power which every person 
was bound to exercise for his own protection was 
measured, not by the standard of the individual 
affected, but by the standard of a man of courage.*® 
Later there came a slight modification in the 
amount of resistance which a person was bound 
to make, it being changed from that of a constant 


and courageous man to that of a person of ordinary 
firmness.*! The quality of firmnesS is assumed to 
exist in every person competent to contract unless 
it appears that by reason of old age or other suffi¬ 
cient cause he is weak or infirm.** 

§ 175. -Modem Doctrine 

Under the modem doctrine there le no standard of 
courage or firmness with which the victim of duress 
must Comply at the risk of being without remedy; the 
question is merely whether the pressure applied did In 
fact so far affect the Individual concerned as to deprive 
him of contractual volition; If It did there is duress, 
if It did not there Is none. 

Under the modem doctrine there is no legal 
standard of resistance with which the victim must 
comply at the peril of being remediless for duress 
imposed, and no general rule respecting the suffi¬ 
ciency of facts to produce duress; the question in 
each case is whether or not the victim was so acted 
on by threats of the person claiming the benefit of 
the contract as to be bereft of the quality of mind 
essential to the making of a contract, and whether 
or not the contract was thereby obtained.** The 
rule as it now exists is that the question of duress 
is one of fact in the particular case,*^ to be deter¬ 
mined on consideration of the surrounding circum¬ 
stances,** such as age, sex, capacity, situation, and 
relation of the parties;*® and that duress may 


4A, Iowa.—Guttenfeldor v. lebaen, 
270 N.W. 900. 

fid n.S.—Wlnget V. Rockwood, C.C. 

A.Mlim., 69 F.2d 826. 

13 CJ. p 401 note 88. 

61. U.S.—Winget v. Rockwood, su¬ 
pra. 

Aik.—FonvlUe v. Wichita State Bank 
& Trust Co., 265 S.W. 661, 161 Ark. 
98, 88 A.L.R. 125. 

Pa.—Irwin v. Welkel, 127 A. 612, 282 
Pa. 259—Molony v. Matthews, 86 
Fa.Super. 870. 

IS C.J. p 402 note 89. 
roots not oonstitutiiic duress 
Where a husband whose obligation 
was about to fall due procured his 
surety thereon to arrange for a re¬ 
newal, and the bank refused to renew 
unless the wife would sign as surety, 
the act of such surety of the hus¬ 
band without knowledge of the bank 
In stating to the wife that if she did 
not sign the obligation.^ it would be a 
great detriment to her husband and 
result in damage to him, did not 
amoimt to duress available as a de- 
. feqae In an action on the note signed 
by the wife brought by the bank, the 
wife being an intelligent woman able 
to transact business for herself, du¬ 
ress being that degree of constraint 
or danger either actually inflicted or 
^reatened and impending which is 
sufBcient in severity or in apprehen¬ 
sion to overcome the ' 


of a person of ordinary firmness.— 
United States Banking Co. v. Yeale, 
114 P. 229, 84 Kan. 886, 87 L.RA.,N. 
S., 640. 

6a, Pa.—^Molony v. Matthews, 86 Pa. 
Super. 870. 

6a U.S.—Winget v. Rockwood, C.C. 

A.Mlnn., 69 F.2d 826. 

Timid person 

To constitute duress of property, 
the restraint must be Imminent and 
such as to destroy free agency with¬ 
out present m^ns of protection, but 
it is sufficient if it induces the par¬ 
ticular person to perform some act 
which he is not legally bound to do 
contrary to his will, although such 
person be weak or timid.—Ward v. 
Scarborough, Tex.Com.App., 286 S.W. 
484, affirming Scarborough v. Ward, 
Clv.App., 220 S.W. 274. 

6A U.S.—Barnett OIL & Gas Co. v. 
New Martinsville Oil Co., D.C.W. 
Va., 264 F. 481, reversed on other 
grounds New Martinsville Oil Co. 
v. Barnett Oil & Gas Co., 261 F. 84, 
171 C.C.A. 630. 

Iowa.—Smith v.. Morgan, 240 N.W. 

257, 214 Iowa 666. 
uiwn. —^Malmqulst v. McChord, 228 
N.W. 167, 179 Minn. 17. 

Mo.—State v. Shaln, 98 S.W.2d 697, 
599, 389 Mo, 908, citing Corpus 
xUi_<IackBon v. Order of United 
Commercial Travelers. 89 S.W.2d 
I 636, 641, citing Corpus Jtirl*—In- 

533 


f tematlonal Harvester Co. v. Spires, 
228 S.W. 749, 808, 284 Mo. 168, cit¬ 
ing Corpus Jnzis. 

N.T.—Sylvan Mortgage Co. v. Stad- 
ler, 185 N.Y.8. 298, 113 Mlsc. 659, 
reversed on other grounds 188 N.Y. 
S. 165, 115 Misc. 311, which is af- 
firmed 191 N.Y.S. 966, 199 App.DIv, 
965. 

S.C.—In re Nightingale’s Estate, 189 
S.E. 890, 182 S.a 627. 

Wash.—Cornwall v. Anderson, 148 P. 
1, 86 Wash. 869. 

Wls.—^Rochester Machine Toolworks 
V. Weiss, 84 N.W. 866, 108 Wis. 
646. 

66. Tex.—Sablnal State Bank v. 

Ebell, Clv.App., 294 S.W. 226. 

IS C.J. p 40^ note 91. 

BS. U.S.—Winget V. Rockwood, CC 
A.Mlnn., 69 F.2d 326. 

Ark.—^National Life & Accident Ins. 
Co. V. Blanton, 97 S.W.2d 77, 80, 
192 Ark. 1165. citing Corpus JnxiB. 
Mo.—Mississippi Valley Trust Co. v. 
Begley, 262 S.W. 76, 79, 298 Mo. 
684, quoting Corpus Jnils—White 
V. McCoy Land Co., 87 S.W.2d 672, 
684, 229 Mo.App. 1019, affirmed 
White V. Scarritt, 111 S.W.2d 18, 
841 Mo. 1004, quoting Corpus Jtuls. 
Mont— A. H. Averlll Machinery Co. 

V. Taylor, 228 P. 918, 70 Mont 70. 
Qr.—Port of Nehalem v. Nicholson, 
259 P. 900, 122 Or. 628. 

Term.—Pride v. Baker, 64 S.W. 829. ' 
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exist, whether or not the threat is sufficient to over¬ 
come the mind’of a man of ordinary courage,it 
being sufficient to constitute duress that one party 
to the transaction is prevented from exercising his 
free will by reason of threats made by the other, 
and that the contract is obtained by reason of such 
facL^S Unless these elements are present, how¬ 
ever, duress does not exist.BS The test is not so 
much the means by which the party was compelled 
to execute the contract as it is the state of mind 
induced by the means employed—the fear which 
made it impossible for him to exercise his own 
free will.®® The character of threat is not ma¬ 
terial provided it does deprive the victim of his 
contractual volition, and under this doctrine it has 


been held that one thereby induced to contract may 
avoid his contract on the ground of duress arising 
from threats to expose him or a near relative to 
disgrace,®^ or threats to bring financial loss to 
him or injury to his business or property under 
distressing circumstances which an ordinary suit 
at law or in equity might prove inadequate to 
remedy.®^ While the mere threat of criminal pros¬ 
ecution is not regarded as duress under the com¬ 
mon-law rule, considered supra § 172, under the 
modem rule duress invalidatir^ a contract may 
properly be predicated on a threat of criminal 
prosecution,®® and this is true, although execution 
of the threat would not have been illegal or ac¬ 
tionable.®^ Threats of criminal prosecution in- 


W.Va.—Central Acceptance Corp. v. 
Nash Bluefield Motor Co.. 139 S.S. 
654, 656. 104 W.Va. 174. Quoting 
Ooxpiw Jlixls. 

Wis.—Galusha v. Sherman, 81 N.W. 

495, 106 Wis. 263, 47 L..H.A 417. 

18 C.J. p 402 note 92. 

57. U.S.—Henderson v. Plymouth 
Oil Co., D.C.Pa., 18 P.2d 932. vacat¬ 
ed on other grounds, C.C.A, 19 F. 
2d 97. certiorari denied Farquhar 
y. Henderson, 48 S.Ct. 120. 276 U. 
S. 561, 72 UEd. 427. 

Mass.—Freeman v. Teellng, 194 N.K 
677, 290 Mass. 93. 

Neh.—Nebraska Mut Bond Ass’n v. 

Klee. 97 N.W. 476, 70 Neb. 888. 

Wis.—^lusha V. Sherman, 81 N.W. 

495, 106 Wis. 268, 47 LRA. 417. 

IS C.J. p 402 note 93. | 

‘OPenoiL lA question” 

In deterxninlng whether a person 
has acted under compulsion, all cir¬ 
cumstances, including person's capac¬ 
ity, may be considered and conduct 
sufficient to overcome an ordinary 
person's will need not be shown, 
but only conduct overcoming mind 
and will of person in question.— 
Commonwealth v. Motta, Mass., 11 
N.B.2d 428. 

SOi Iowa.—Guttenfelder v. lebsen, 
270 N.W. 900—Kennedy v. Rob¬ 
erts, 76 N.W. 868. 106 Iowa 628.' 
Mich.—Crlbbs v. Sowle, 49 N.W. 687, 
87 Mich. 840, 24 Am.S.R. 166. 

Minn.—Joannln v. Ogllvie, 62 N.W. 
217, 49 Minn. 564, 16 L.RA. 876, 
82 Am.S.R. 681. 

Mo.—Mississippi Valley Trust Co. v. 
Begley, 262 S.W. 76, 79, 298 Mo. 
684, quoting Corpus JUxls—White 
V. McCoy Land Co., 87 S.W.2d 672. 
684, 229 Mo.App. 1019, affirmed 
White V. Soarritt, 111 S.W.2d 18, 
341 Mo. 1004, quoting Corpus tu- 
Hm. 

W.Va.—Central Acceptance Corp. v. 
Niaafi'Bluefield Motor Co., 189 S. 
E. 664, 656, 104 W.Va. 174, quoting 
Ckncpus juris. 

Wis.—Ctelupha y. Sherman, 81 N.W. 

601, 106 Wis. 280. 47 URA. 424. 

18 aj. p 402 note 94. | 


Actual ooexoion of elderly wife 
Where wife claimed that she exe¬ 
cuted note under duress of threat 
to send husband to penitentiary, and 
she was sixty-five years old, and in 
poor health, and her husband about 
eighty years old, actual coercion of 
wife, not probable coercion of ordi¬ 
nary person, was proper test—Un¬ 
ion Nat Bank of Greeley v. Wright, 
247 P. 463. 79 Colo. 674. 

59. U.S.—Marshall v. Lovell, C.C.A. 
Minn., 19 F.2d 761, 755. citing Cor. 
pus Juris. 

Mo.—Mississippi Valley Trust Co. v. 
Begley, 252 S.W. 76, 79, 298 Mo. 
684, quoting Corpus Juris. 

W.Va.—Central Acceptance Corp. v. 
Nash Bluefield Motor Co., 189 S. 
E, 664, 656, 104 W.Va. 174, quoting 
Corpus Juris. 

18 C.J. p 402 note 96. 
ea U.S.—Winget V. Rockwood, a 
GAMlnn., 69 F.2d 826. 
i Mo,—^Mlsslasippl Valley Trust Co. 
V. Begley, 262 S.W. 76, 79, 298 Mo. 
684, quoting Corpus Juris. 

Mont.—A H. Averlll Machinery Co. 

V. Taylor, 228 P. 918, 70 Mont 70. 
N.J.—B^n V. Byron Heffeman & 
Co., 119 A 12, 14, 98 N.J.Law 127, 
quoting Corpus Juris. 

N.T.—Sylvan Mortgage Co. v. Stad- 
ler, 186 N.Y.S. 29$, 296, 118 Mlsc. 
659, quoting Cozpxu Juris, and re¬ 
versed on other grounds 188 N.Y. 
S. 145, 116 Misc. 311, which Is af- 
firmed 191 N.Y.S. 956, 199 App. 
Div. 966. 

Okl.—^Nolan v. Mathis, 296 P. 801, 
147 OkL 156.' 

S.C.—In re Nightingale’s Estate, 189 
S.S. 890, 182 S.a 527. 

Tex.—Robertson v. Shinn Grocery 
Co., av.App., 34 a.W.2d 867, ei^ 
ror refused—Shelton v. Trigg, 
Civ App,,' 226 S.W. 761, modified 
ComApp., 249 S,W. 209. 

W.Va.—Central Acceptance Corp. v. 
Nash Bluefield Motor Co., 189 S. 
•B. 664, 666, 164 W.Va. 174, quotr 
ing Corpus Juris. 

13 C.J. p 402 note 96. 

Id. Mo—Mlsalsaippl Valley Trust 
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Co. V. Begley, 252 S.W. 76, 298 Mo. 
684. 

eA Mo.—Mississippi Valley ■ Trust 
Co. V. Begley, supra. 

6a. U.S.—Guardian Trust Co. v, 
Meyer, aC.Atfeb., 19 F.2d 186—' 
Henderson v. Plymouth Oil Co., 
D.aPa., 13 F.2d 9S2, vacated on 
other grounds, C.C.A, 19 F.2d 97| 
certiorari denied Farquhar v. Heni 
derson, 48 S.Ct. 120, 276 U.8. 661, 
72 L.Ed. 427. 

Idaho.—^Wilbur v. Blanchard, 126 P 
1069, 22 Idaho 517. 

HI.—Schroeder v. Otto, 240 T i l. A pp. 
667—Oconto Nat Bank v. Weber, 
240 IlLApp. 222—Com Belt Lum¬ 
ber Co. v. Doty, 212. HLApp. 621. 
Ind.—^United States Rubber Co. v. 
Moon, 179 N.E. 26, 93 IndApp. 
671. 

Kan.—Graves v. O'Brien, 207 P. ISB*, 
111 Kan, 820. 

La.—Cook-Douglas Co. v. Prud- 
honune, 127 So. 104, 18 LaApp. 87, 
Although free to leavs whenever 
he chose, and accompanied by an 
adult iion, a plaintiff called into a 
bank and threatened with criminal 
prosecution was so far under duress 
as to Invalidate any contract then 
made, since “a case of duress is 
made out where there is a fear, of 
prosecution or Imprisonment, excit¬ 
ed by threats.”—Graves v. O'Brien. 
207 P. 198, 202, 111 Kan. 820. 
Contlnasd operation of threat 
Threats of criminal proseoutioii 
may constitute duress, not only 
when made, but as'long as they con¬ 
tinue to opeihte on the mind of the 
party threatened, affecting his free 
will and agency, and may invalidate 
the contract, although ■ it was not 
executed until the following day and 
at a different place.—Swoboda V. 
Nowak, 266 S.W. 1079, 213 MoApp. 
452. 

64. Mass.—Freeman v. Teellng, 194 
I N.E. 677. 290 Masa. 98. 

Tex.—Pf suffer v. Haas, Civ App, 65 
B.WM 111, error refused. 
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during a contract are ordinarily regarded as duress 
irrespective of the innocence or guilt of the vic¬ 
tim,although there is authority broadly to the 
effect that one claiming duress through threat of 
criminal prosecution of himself must show his in¬ 
nocence,®* especially where the prosecution threat¬ 
ened concerned an offense committed in connection 
with the transaction involved in the contract 
claimed to have been secured through threat of 
criminal prosecution,*7 although, where the threat 
was to prosecute concerning an offense unrelated 
to the subject matter of the contract, it has been 
said that there is duress irrespective of the guilt 
of the victim of such threats.*® 

The threat of civil litigation does not constitute 
duress, even under the modem doctrine, unless 
there is involved some actual or threatened abuse 
of process.*® 

g. 175 . -Threats of Bodily Harm 

' Under the modern rule threat* of bodily harm actually 
overcoming contractual volition constitute duress al¬ 
though the threat was of an Injury short of the serious 
harm required by the common-law doctrine. 

The early common-law rule, as we have seen, 
was that, while a threat against one’s life or to do 
bodily injury was of such a nature as to render 
the act done under its influence an act done under 


duress, yet the threat of bodily injury must be of 
great bodily harm, the loss of a limb, or mayhem, 
and a threat of a mere battery was not legal duress 
for the reason that it was not suflScient to over¬ 
come the mind and will of an ordinary firm and 
courageous man;"^* but the later American rule 
holds contracts induced by -threats and fear of a 
battery voidable on the ground of duress,^^ and, 
generally speaking, it is sufficient to invalidate a 
contract for duress to show that one was induced 
by threats of bodily harm to contract without exer¬ 
cise of his free will.^® However, where the threat 
of bodily harm is too remote, it will not constitute 
duress.^* 

§ 177 . -Threats of Injury to Property 

The modern rule recognize* threat* of Injury to 
property as sufficient to constitute duress, and •ome 
courts hold that business compulsion Inducing a con¬ 
tract may Invalidate It. 

Common-law duress has been materially departed 
from in the United States in that duress of prop¬ 
erty or moral duress is now recogfnized as vitiating 
contracts,^^ and according to the modem doctrine 
threats of destruction of property or duress of 
goods under oppressive circumstances will avoid a 
contract on the ground of duress; because in such 
cases there is nothing but the form of agreement 
without its substance.75 This is particularly true 


65. S.D.—Cochrane v. Nelson, ISS 
N.W. -700. 46 S.D, 605. 

Tex.—PfeulCer v. Haas, Qv.App,, 66 

S. W.2d 111, error dismissed—Sa- 
blnal State Bank v. Bbell, Civ. 
App., 294 S.W. 226. 

tnnooenoe 

If party who executed contract In 
settlement of claim for alleged em- 
bezslements was put in duress by 
fear and threata of prosecution by 
other party and of disgrace and hu¬ 
miliation of his wife and son, and 
no crime has been commit¬ 
ted, contract may be avoided by 
party coerced.—33axun v. Urquhart, 
249 N.W. 728, 61 S.D. 481. 
ad Minn.—American Nat Bank of 

T. aTra Crystal V. Helling, 202 N.W. 
20. 161 Hlnn. 604. 

67. Or.—Meyer v. Barde, 228 P. 121, 
112 Or. 197. ■ 

ea Or.—Meyer V. Barde, supra. 

ea B.S.—In re Prlma Co., ,C.CtA 
m., 98 P.2d 962, certiorari denied 
' Keig V. Harris Trust & Savixxgs 
Bank, 69 S,Ct 867, 86^ and Keig v. 
First Nat Bank. 69 S,Ct. 368. 

7a U.S.—Pierce v. Brown, Neb., 7 
Wall. 206, 19 L.Ed. 184. 

71. 6a.—Love v. State, 8 SJBL 898, 
78 Ga. 66, 6 Am.S.R. 284. 

18 CJ. p 402 note 98. 


7a III-Doose v. Loose, 188 N.B. 
49. 300 m. 134. 

7a ECan,—Rlney v. Doll, 225 P. 

1069, 116 Kan. 26. 

Beating at indellnlte fntaze tinu 
A threat in the alternative to give 
one a beating at some remote, fu¬ 
ture, Indefinite time in case of fail¬ 
ure to get redress at law. Is not 
such a threat of personal violence 
as will constitute duress.—Riaey v. 
Doll, supra. 

74. Iowa.—Gray v. Shell Petroleum 
Corporation, 287 N.W. 460, 212 Io¬ 
wa 826. 

Twinii. —^Hackley v. Headley, 8 N.W. 
611, 46, Mich. 669. 

jj(,_-White v. McCoy Land Co., 87 
S.W.2d 672, 229 Mo.App. 1019. 
N.J.—Miller v. Bisele, 168 A. 426, 
111 N.J.Law 268. 

N.T.—Van Dyker v. Wood, 70 N.T.S. 
324, 60 App.Dlv. 208. 

“At common law 'duress' meant 
only duress of the person".—Joan- 
nln V. Ogllvle, 62 N.W. 217, 49 Minn. 
564, 16 L.RJL 876, 82 Am.S.E. 681. 
Bures* of paraon distinguished 
"Duress" is of the person when 
manifested by Imprisonment or 
threats, and of goods when one is 
compeUed to yield to illegal exac¬ 
tions to obtain possession of his 
property.— Smithwick v. WhiUey, 67 
S.E. 918, .162 N.a 369. , • • 
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7a Colo.—^Moise Bros. Co. v. Jami¬ 
son, 1 P.2d 925, 89 Colo. 278. 
Minn.—Brown County Bank v. Hage, 
196 N.W. 275, 277, 166 Minn. 460, 
citing Ooipus atizis. 

Tex.—Ward v. Scarborough, Com. 
App., 236 S.W. 484, affirming Scar- 
borough V. Ward, Civ.App., 220 S. 
W. 274 — Metro-Qoldwyn-Mayer 
Distributing Corporation v. Cocke, 
Civ.App., 66 S.W.2d 489—18 C.J. 
p 402 note 99. • 

FosslbUlty of legal radzess 
Where the party asserting a 
wrongful or unlawful claim or mak¬ 
ing a wrongful or unlawful demand 
possesses or is supposed to possess 
the power to enforce his demand 
against the property of the party 
claiming duress without resort to 
the courts, duress may exist, al¬ 
though some measure of relief or 
redress might have been secured by 
an action in the courts.—Ward v. 
Scarborough, Com.App., 286 S.W. 
434, affirming Scarborough v. Ward, 
Civ.App., 220 S.W. 274. 

Tbsewtettsd azacntlon of void proc¬ 
ess, by which one’s property will be 
Injured or withheld Is "duress," 
which will Invalidate agreemwt 
through which release of property 
Is secured.-Davidson Bradford^ 

212 N.W. 476, 203 Iowa 20^., 
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where the person by reason of mental or physical 
infirmity, is the more easily influenced to act to 
his own injuryJ® Duress of property ordinarily 
presupposes an act or threat which the party has 
no legal right to do or threaten to do.^^ How¬ 
ever, a duress of goods depends on the right of the 
person to demand them as his property,'^® and can¬ 
not be predicated on a debtor’s refusal to pay the 
full amount of the claim and a creditor’s accept¬ 
ance of a less amount because pressed for im¬ 
mediate cash.'^® Real property is not in duress 
unless there is an illegal demand made against 
the owner, coupled with a present power or au¬ 
thority in the person making such demand to sell 
or dispose of the property if payment is not made 
as demanded.*® 

Parties not at arm^s length. Where the parties 
are not at arm’s length, but. one of them is in a 
position to dictate, the courts will treat agreements 
which are influenced by threats of injury to, or the 
withholding of, property as made under duress,*^ 
as where a banker refuses to honor a customer’s 
check unless he accedes to a false and fraudulent 
claim;** where one with the necessary power 
threatens to prevent the clearance of a vessel;** 
where a gas or water company refuses to furnish 
gas until a promise which it has no right to exact 
is made;** where a state institution refuses to 


admit a student unless a payment of an illegal fee 
is made by him ;** and other like cases.** An or¬ 
der of a military commandant in time of war, after 
martial law has been declared, requiring an act 
to be performed by a citizen which is contrary 
to his inclination, constitutes duress, although no 
threats or demonstrations of violence are used at 
the time the act is performed.*^ The position of 
a public officer is generally such that persons ac¬ 
ceding to illegal exactions on his part may be said 
to do so under duress.** 

Lack of consideration. Where the detention of 
property is without legal right, the contract entered 
into to obtain possession of it is void on the ground 
of want of consideration.** 

Abuse of process may be, so illegal and extor¬ 
tionate as to constitute duress of property.*® 

Business compulsion, as where a person is called 
on either to comply with demands or suffer a serious 
business loss, has been regarded by some courts 
as a species of duress invalidating contracts in¬ 
duced thereby,*^ and such pressure is duress when 
it involves a breach of duty by an agent.** On the 
other hand, the exercise of business pressure fall¬ 
ing short of tortious conduct is ordinarily not re¬ 
garded as duress,** and business compulsion exer- 


76. Iowa,—Foote v. De Poy, 102 N. 
W. IIS, 126 Iowa 266, 106 Am.S. 

R. 265, 68 L..iLA. 302. 

77. Tex.—^Ward v. Scarborough, 
Ck)m.App., 236 S.W. 434, affirming 
Scarborough v. Ward, Clv.App., 
220 S.W. 274. 

78. Tex.—Trigg v. Shelton, Civ. 
App., 249 S.W. 209, 215, citing Qox. 
pus foils. 

13 C.J. p 403 note 8. 

79. ' MldL—Hackley v- Headley, 8 
N.W. 611, 45 Mich. 669. 

8(L n.S.—Mariposa Co. v. Bowman, 
C.C.Cal., 16 F.Ca8J7o.9.089, Deady 
228. 

81. Iowa.—Davldsota v, Bradford, 
212 N.W. 476, 479, 203 Iowa 207, 
quoting Corpu foils. 

Tex.—Shelton v. Trigg, Clv.App., 226 

S. W. 761, 773. quotl^ Ooxpus fo- 

tis. 

13 CJ. p 408 note 4. 

88. Colo.—Adams v. Schlffer, 17 F. 
21. 11 Colo. 16. 7 AnnSJEt. 202. 

83. N.T.—^Baldwin v. Sullivan Lum¬ 
ber Co., 20 N.T.S. 496, affirmed. 86 
N.B. 1060, 142 N.T. 279. 

Tex.—Shelton v, Trigg, Qv.App., 226 
S.W. 761, 773, quoting Ooxpns fn. 
Ha. 

8A La.—New Orleans Qaa Light, 
eta, Oa v. Paulding, 12 Rob. 378. j 


Mo.—Westlake v. St Louis, 77 Mo. 
47, 46 Am-R 4. 

a& Mo.—^Nledermeyer r. State 

Unlv., 61 MoJ^pp. 654. 

86. Me.—^Dwlnel v. Barnard, 28 Me. 
654, 48 Am.D. 607. 

13 C.J. p 403 note 9. 

87. Tex.—Ollvarl v. Menger, 39 Tex. 
76—Shelton v. Trigg, Clv.App., 226 
S.W. 761, 778, quod^ Oorpiu fo¬ 
ils. 

88. Iowa.—Davidson v. Bradford, 
212 N.W. 478, 479, 203 Iowa 207, 
quoting Ooxpus foils. 

13 C.J. p 403 note 11. 

89l Colo.—Moise Bros. Co. v. Jami¬ 
son. 1 P.2d 926, 89 Colo. 278. 

13 C.J. p 403 note 12. 

90. Iowa.—Myers v. Watson, 215 N. 
W. 634, 204 Iowa 635. 

91. Wash.—^Marrasso v. Oriiio, 78 
P.2d 181—^Ramp BuUdings Corpo¬ 
ration v. Northwest Bldg. Co., 4 P. 
2d 607, 164 Wash. 608, 79 'A.L.R. 
651—Duke v. Force, 208 P. 67, 120 
Wash. 699, 28 A.L.R. 1354. 

92. N.Y.—Criterion Holding Co. v. 
Cerussi, 250 N.T.S. 786, 140 Misa 
855. 

Agent to procuxe loan 
Threat by agent employed to pro¬ 
cure loan, to procure its refusal, un¬ 
less principal entered into certain 
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transaction, was duress.—Criterion 
Holding Co. v. Cerussi, supra. 

93. N.T. — Metro-Goldwyn-Mayer 
Distributing Corporation v. Dewitt 
Development Corporation, 269 N. 
Y.S. 104, 150 Misa 408, affirmed 
Brown v. Brown, "278 N.Y.S. 444, 
242 App.Dlv. 674. 

Tex.—^Metro-Goldwyn-Mayer Distrib¬ 
uting Corporation v. Cocke, Civ. 
App., 66 S.W.2d 489. 

Hifhto rate induced hy obligations 
to othsis 

That defendant was under obliga¬ 
tion to others to supply them waste 
paper, and, to obtain it from plaln- 
Uffi had to accede to plalntllTs de- 
,mluid that new contract be entered 
Into at higher price, did not show 
any legal duress.—J. J. Little & Ives 
Co. V. Madison Paper Stock Co., 169 
N.T.S. 104. 

inataX to destroy axraagsmenl with 
thlid party 

That one stevedoring company 
threatened to destroy existing husl- 
ness arrangement between other 
stevedoring company and its custom¬ 
er unless other company would pay a 
commission did not render contract 
for payment of commission invalid 
on ground of threat to commit a 
tort, 'dt^here threat could be construed 
as merely a threat to persuade cus¬ 
tomer to pxerclae valid, option to> 
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dsed by an illegal combination of persons has been third persons who have signed stipulations affecting 
held not to constitute duress.94 their rights.99 


§ 178. Who Must Impose Duress 

To bo available for avoidance of a contract durew 
must have been Imposed on the promlssor either by the 
promisee or by a third person with his actual or con- 
itructive knowledge. 

Duress, to avoid a contract, must be the act of 
the other party himself or his agent, or must be 
imposed with his knowledge, and taken advan¬ 
tage of by him for the purpose of obtaining the 
agreement. Duress by a third person will not avoid 
a contract made with a party who was not cog¬ 
nizant of it,®® although duress may be asserted 
against a tb'rd person claiming the fruits thereof 
with prior actual or constructive notice of the 
facts,®® and, where the promisee has actual or 
constructive knowledge of duress imposed by a 
third person, he may not rely on the promise so 
secured from the promissor.®^ It is not necessary 
that threats be made directly to the person to be 
influenced, if they are made to a third person with 
intent that they may be communicated to him and 
are communicated.®® 

One to be the victim of equitable duress 

may be estopped from attacking the validity of the 
contract where he has failed to notify innocent 


§ 179. On Whom Duress Must Be Imposed 

Only the pereon coerced may avoid his contract on 
such ground. It Is held by the weight of authority that 
threats to another cannot constitute dureM of the. 
promisor except where such other Is a close relative. 

As a general rule, only the person on whom the 
duress was exercised may take advantage of it to 
avoid the contract,^ and an agreement cannot be 
avoided because the duress was imposed on a third 
person. In other words the law does not regard 
one person as under duress who enters into a 
contract to relieve another person and not himself.® 
Thus, as shown in the C.J.S. title Principal and 
Surety § 17, 50 C.J. p 17 note 78, the duress of 
a principal will ordinarily afford no defense to 
his surety, although the contrary has been held 
as to statutory bonds;® nor can a bill of sale be 
impeached by the seller's creditors, or by an officer 
attaching in their behalf, on the ground of duress 
of the seller.* 

Relatives, Although there is authority denying 
that a threat to a relative by marriage may con¬ 
stitute duress,® it is ordinarily held that an excep¬ 
tion to the general rule requiring threats directly 
to the victim occurs in the case of near relatives, 


cancel existing contract—Kelble Op¬ 
erating Corporation v. Jarka Corpo- 
latlon, C.aA.N.T., 96 P.2d 601. af¬ 
firming, DXJ., 20 F.Supp. 647. 

94, U.S.— Dennehy v. MoNulta, IlL, 
86 F. 826, 80 CC.A. 422, 41 L.R.A- 
609. 

niafp ii oomUnKfeloii of dlstUlaia 
One purchasing liquor from an il¬ 
legal combination of distillers which 
controls the market and prices, al¬ 
though impelled thereto by business 
needs and policy, enters into the 
contract voluntarily, and not by du¬ 
ress.—^Dennehy v. McNulta, supra. 

SB. Mass.—Rochford v. Atkins, 100 
N.E. 640, 213 Mass. 468. 

N.J.— Hanover Trust Co. v, Rlaao, 
166 A 826, 827, 110 N.J.Hiaw 681, 
quoting Ooipus Juris. 

18 C.J. p 403 note 13. 

96. W.Va.—Rodes v. Griffith, Bodes 
ft Co:. 186 S.E. 244, 102 W.Va. 79. 

97. Wash.—McDonald v. Pend Oreil¬ 
le Mines & Metals Co., 66 P.2d 1250, 
189 Wash. 389. 

9B. Wis.—Price v. Poynette Bank, 
128 N.W. 896, 144 Wis. 190. 

meats obviously Intended for oom- 
mwilcailon 

Threats to bring civil suit which 
would disclose forgery by person 
who was son of one defendant, and 
■on-in-law of the other, to eupport 


plea of duress inducing their Indorse¬ 
ment of note, need not have been 
made directly to indorsers, it being 
sufficient that they were made to 
forger and attorney representing him 
obviously with Intent that they 
should be communicated to indors- 
ers.-Mississippi Valley Trust Co. 

V. Begley, 276 S.W. 640, 310 Mo. 
287. 

99 . N.Y.—re Qude’s Estate, 270 
N.Y.S. 608, 161 Misc. 69, affirming 
268 N.T.S. 311, 160 Misc. 66. 

1. TJ.S.-First Nat. Bank & Trust 
Co. of Oklahoma City, OkL, v. 
Stock Yards Loan Co., C.C.A-Mo., 
66 r.2d 226, certiorari denied 64 
S.Ct 66, 290 U.S. 648, 78 L.Bd. 662. 
IS C.J. p 398 note 66, 

Personal defense 

(1) Defense to contract on ground 
of duress Is personal to the one 
whose free consent was taken away 
by such means.—California Standard 
Finance Corporation v. Cornelius 
Cole, Limited, 60 P.Sd 1064. 9 Cal. 
App.2d 578. 

(2) Subject to exceptions in easel 
of family relations, duress per mlnas 
la a personal matter, and one per¬ 
son cannot ordinarily avoid an obli¬ 
gation by reason of duress to an¬ 
other.—Flynt V. J. Waterman Co., 
122 A. 862, 123 Me. 320. 
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a. Minn.—^American Nat Bank of 
LaJte Crystal v. Heljlng, 202 N.W. 
20, 23, 161 Minn. 604, citing Corpus 
Juris. 

Mo.—Mississippi VaUey Trust Co. v. 
Begley et al., 262 S.W. 76, 79, 298 
Mo. 884, quotiiig Corpus Juris. 

Mont.—Spear v. Ryan, 208 P. 1069, 
64 Mont 145. 

Va.—Ellis V. Peoples Nat. Bank of 
Manassas, 186 S.E. 9, 11, 166 Va. 
889, citing Corpus Juris. 

18 C.J. p 404 notes 16, 18. 

a Ala.—State v. Brantley, 27 Ala. 
44. 

18 C.J. P 404 note 17. 

A Mass.—Lewis v. Bannister, 16 
Gray 600. 

5. N.Y.—Union Exch. Nat Bank of 
New York v. Joseph, 186 N.Y.S. 
403, 194 App.DIv. 296, certified 
questions answered 181 N.E. 906, 
281 N.y. 250, 17 A-L.R. 323. 
Brother-liUlaw 

The plea of duress, which has been 
made available to third parties dl- 
jrectly and mediately personally af¬ 
fected by the distress of the debtor, 
should be strictly confined to a 
near blood relationship. To make 
it available to brother-in-law l/s 
straining the rule beyond reasona¬ 
ble limitations.—^Unlon Exch. Nat 
TtftTjTf of New York v. Joseph, supra. 
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and that duress may be predicated on threats to 
another nearly related to the victim by blood or 
marriage,® as where the subject of the duress is 
the victim’s virife, husband, parent, child,"^ or other 
near relative;* and in such cases the fact that 
the threatened prosecution or imprisonment may be 
lawful does not affect the voidability of the con¬ 
tract,® nor is actual guilt or innocence of accused 
material.^® 

Later authority lays less stress on the nearness 
of the relationship between the parties than on the 
actual fact of whether threats to a third person 


did overcome the contractual volition of the vic¬ 
tim of the duress.i^ Carrying this doctrine to its 
logical conclusion makes relationship important only 
as one evidential circumstance indicating the prob- 
. able effect on contractual volition of threats against 
a third person, and if contractual volition was in 
fact lost as a result of threats to a third person 
it would, under this doctrine, seem immaterial 
whether such third person was in any way related 
to the victim of the duress. 

Duress imposed on corporate officers may invali¬ 
date a contract thus secured from the corporation.^* 


F. UiroUE INFLUENCE 


§ 180. Definition and Nature in General , 

a. In general 

b. “Due influence” distinguished 

c. Effect of undue influence 

a, In Qeneral 

While "undue Influence" la difflcult of precise deflnl- 
tion, It may be broadly defined as unlawful control exer¬ 


cised by one person over another so as to substitute his 
will for the volition of the victim. 

An exact definition of the term “undue influence” 
is not easy to frame, although frequently attempted 
by judges and text-writers. As has been well said, 
“it is easier to say what it is not, than what it is.”lS 
A sufficiently accurate definition is that of Hol¬ 
land, who says: “Unduq influence , . . con- 


& American 'Nat Bank of 

Lake Crystal v. Helling, 202 N.W. 
20. 161 Mlzm. 504. 

Or.—Port of Nehalem v. Nicholson, 
269 F. 900, 122 Or. 523. 

8oii4n-law 

The general rule that one signing 
a contract for the benefit of another 
is not ordinarily under duress is sub¬ 
ject to exceptions growing out of in¬ 
timate ties of blood or marriage, 
which may Include a son-in-law.— 
Farmers' State Bank of Overton v. 
Dowler, 199 N.W. 628, 112 Neb. 262. 

7. U.S.—Guardian Trust Co. v. Mey¬ 
er, CCJLNeb., 19 F.2d 186. 

CaL—^Tiffany & Co. v. Spreckels, 262 
P. 742, 746, 202 CaL 778, citing Cor- 
pus Juris. 

HL—Corn Belt Lumber Co. v. Doty, 
212 BLApp. 521. 

Mo.—Mississippi Valley Trust Co, v. 
Begley et aL, 262 S.W. 76, 79, 298 
Mo. 684, quoting Ooxpos Taxis. 
Tex.—Robertson v. Shinn Grocery 
Co., ClvJLpp., 84 S.W.2d 867, 869, 
error refus^ citing Oorpos Toils. 
Va.—Bllia V. Peoples Nat. Bank of 
< .Manassas, 186 S.B. 9, 166 Va. 389. 
18 C.J. p 404 note 20. 

Xsfast chndrea, 

Ttoreats to prosecute an Infant 
criminally may constitute duress 
an to his father or other near rela¬ 
tive.—Swoboda V. Nowak, 266 S.W. 
1079, 218 MoJU;>p. 462. 

8L Mlnn.^AJ»srican Nat Bank v. 
Hellliig, 202 N.W. 20. 28, 161 Minn. 
604. dttBg Ooxpna Tul«. 
llo.—Mississippi Valley Trust Co. v. 


Begley, 262 S.W. 76, 79, 298 Mo. 
684, quoting CorpoM Taxis. 

13 C J. P 404 note 21. 

Ignorant foreigner 
Contracts of ignorant Mexican, 
conveying all his property to release 
brother from threatened prosecution 
for theft will be avoided.—^Border¬ 
land Hardware Co. v. Saenz, Tex. 
CivJlpp., 9 S.W.2d 1049. 

Threatened proseontloii of brother, 
a defaulting bank cashier, held not 
duress under facts Indicating alleged 
victims contracted only after con¬ 
sultation with friends and own at¬ 
torney with ample time for deliber¬ 
ation, and that their agreement to 
pay eighteen thousand dollars secure 
ed release of an undisputed claim 
for forty-five thousand dollars 
against their brother, 'the cashier, 
and cancellation of his bond for ten 
thousand of such amount—American 
Nat. Bank v. Helling, 202 N.W. 20, 
161 Minn. 604. 

9. Mo.—Mississippi Valley Trust Co. 
T. Begley. 262 S.W. 76, 79, 298 Mo. 
684, quoting Oorpus Toils. 

Or.—Kohler & Chase Co. v. Savage, 
167 P. 789, 86 Or. 639. 

Tex.—Pfeufler v. Haas, ClvApp,, 55 
S.W.2d 111, 114, error dismissed— 
quoting Corpus Tuiis—^Borderland 
I Hardware Co. v. Saens, ClvJlpp., 9 
S.W.2d 1049—Houston loe & Brew- 
’ ing Co. V. Harlan, Ciy.App., 228 
S.W. 1090,1091, quoting Corpus Ta¬ 
xis. 

13 C.J. p 404 note 22. 
la Minn.—American Nat Bank v. 
Helling, 202 N.W. 20, 28, 161 Minn. I 
604, citing Oorpos Taxis. 1 
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Mo.—Mississippi Valley Trust Co. v, 
Begley, 252 S.W. 76, 79, 298 Mo. 
684, quoting Corpus Tnzli. 

N.T.—Union Bxch, Nat Bank of New 
Tork V. Joseph, 181 N.B. 905, 231 
N.T. 250, 17 A.L.R. 323, answering 
questions certified 186 N.T.S. 408, 
194 App.Dly. 296—Cushing v. 
Hughes, 196 N.T.S. 200, 119 Mlsc. 
89. 

Tex.—Pfeulter v. Baas, Clvjtpp., 66 
S.W.2d 111, 114, quoting Corpus 
Toils—Houston Ice ft Brewing Ca 
V. Harlan, ClvJ^PP., 228 S.W. 1090, 
1091, quoting Oorpos Toils. 

18 aj. p 404 note 28. 

IL Or.—Port of Nehalem v. Nichol¬ 
son, 259 P. 900, 122 Or. 623. 
Threat to husband of wife’s sister 
Indorser of note, executed by hus¬ 
band of his wife's sister, could set 
up duress by threat to send maker to 
penltentlaiy. although he is not lat¬ 
ter's brother^ln-law in strict legal 
sensa—Port of Nehalem v, Nichol¬ 
son, supra. 

18. Tex.—International Land Co. v. 
Parmer, 123 S.W. 196, 68 Tex.Civ. 
App. 70. 

Threat to prossoota pxealdint 
Proof that the president of a cor¬ 
poration permitted it to execute a 
contract because of threats of the 
adverse party criminally to prosecute 
him and others for swindling, unless 
the contract was executed, establish¬ 
ed a case of duress.—International 
Land Co, v. Parmer, supra. 

13. S.a—Pressley v. Kwiip, 16 S.G 
834, 42 Am.R. 686. 
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sists in acts which, though not fraudulent, amount 
to an abuse of the power which circumstances have 
given to the will of one individual over that of 
another/’i^ 

While undue influence has been loosely referred 
to as a species of fraud,^5 the two terms are not 
strictly synonymous,and their similarities and 
differences have been discussed supra § 153. 

“Due I^nence” Distingnished 

The substrtutlon of the will of the dominant peraon 
ior that of the victim It easentlal to undue Influence and 
•uch substitution must be effected in some unlawful or 
Inequitable fashion, aKhough it Is not necessary to show 
moral turpitude. Mere legitimate persuasion and sugges¬ 
tion which does not destroy volition Is regarded as idue 
rather than undue influence and will not vitiate a con¬ 
tract. 

While neither moral turpitude nor improper mo¬ 
tive is essential to the existence of undue in¬ 
fluence,it is requisite that there be an influence 
destroying the free will of the victim and sub¬ 
stituting for it that of another.^® Where the means 
employed to influence another consist in mere hon¬ 
est intercession or persuasion, there is no undue 
influence,nor will such influence be established 
by the mere giving of advice or suggestions,^® but 
to constitute sudi influence there should be an un¬ 
lawful importunity.21 

Solicitation, importunity, argument, and persua- 


§ 180 

sion are not undue influence, and a contract is not 
to be seft aside merely because the one party has 
used these means to obtain the consent of the 
other.^2 Influence obtained by persuasion and ar¬ 
gument or by appeals to the affections is not pro¬ 
hibited either in law or morals, is not obnoxious 
even in courts of equity, and may be termed ‘*due 
influence ;’'23 nor is the case changed because the 
parties stand in confidential relations to each oth- 
trM The line between due and undue influence, 
when drawn, must be with full recognition of the 
liberty due every true owner to obey the voice of 
justice, the dictates of friendship, of gratitude, and 
of benevolence, as well as ±e claims of kmdred, 
and when not hindered by personal incapacity or 
particular regulations, to dispose of his own prop¬ 
erty according to his own free choice.^® On the 
other hand, influence attained by flattery, impor¬ 
tunity, superiority of will, mind, or character, which 
gives dominion over the will of another to such 
an extent as to destroy free agency 'or to con¬ 
strain him to do against his will ^ what he is un¬ 
able to refuse, is such influence as equity con¬ 
demns as undue.2® 

Whether there was undue influence in any par¬ 
ticular case will depend on a consideration of the 
special facts involved, such as the character of 
the transaction, the mental condition of the alleged 
.victim, and the relationship of the parties to each 
other.27 


14, Holland Jur. p 264. 

dAftBltton 

Ely.—Beard v. Beard, 190 S.W. 708, 
178 Ky. 131. 

18 C.J. p 404 note 26. 

Otbar definitions 

(1) "Undue Influence which over¬ 
turns an otherwise legal contract is 
the exercise of sulflcient control over 
the person, the validity of whose act 
Is brought in question, to destroy his 
free agency and constrain him to do 
what he would not have done if such 
control had not been exercised."— 
Burroughs v. Heed, 106 S.K 290, 291, 
160 Ga. 724. 

(2) "Undue influence means an In¬ 
fluence which acta to . the injury of 
the person who Is swayed by it, or 
of those whom he would, if left to 
himself, have benefited."—Blchhorst 
V. Blchhorst, 262 IlLApp. 676, 676. 
affirmed 170 THJK 269, 388 Ul. 185. 

15. aia.—MicCormic^ v. McCormick, 
180 So. 226, 221 Ala. 606. 

Ky.—Stege v. Stege’s Trustee, 35 8. 
W.2d 824, 237 Ky. 197. 

"Undue influence is a species of 
constructive fraud.”—^Bldridge v. 
May, 160 A 878, 879, 129 Me. 112. 
Ifli Ala.—Cooper v. • Agee, 182 So. 
178, 222 Ala. 884 


Fla.—Peacock v. DuBois, 106 So. 821, 
90 Fla. 162. 

17. Fla.—Peacock v. DuBols, 106 So. 
321, 90 Fla. 162. 

N.C.—Myatt v. Myatt, $2 S.H. 887, 
149 N.a 137. 

18L Fla.—Hamilton v. Morgan, 112 
So. 80, 98 Fla. 311—Peacock v. Du¬ 
Bois. 106 So. 321, 90 Fla. 162: 

Iowa.—^Penn Mut. Life Ins. Co. v. 

Mulvaney, 266 N.^. 889, 221 Iowa 
' 926—Hult y. Home Life Ins. Co. 
of New York, '240 N.W. 218, 213 
Iowa 890. 

Minn.—^Prescott v. Johnson, 97 N.W. 

891, 91 Minn. 278. 

Bzarolse of panunonat control 
Undue Influence which overturns 
an otherwise legal contract is the 
exercise of sufficient control over 
the person, the validity of whose act 
ls> brought in question, to destroy, 
his free agency and constrain him 
to do what he would not have done 
if such control had ndt been exercis¬ 
ed.—Burroughs y. Reed, 106 S.EL 290. 
160 Ga. 724. 

19, Ga.—^Hawkes v. Mobley, 168 S.E]. 
494, 174 Ga. 48L . 

|8a Iowa.—Penn Mut Life Ins. Ca 
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V. Mulvaney. 266 N.W. 889, 221 
Iowa 926. 

81. Ga.—Hawkes v. Mobley, 168 S.E. 
494, 174 Ga. 481. 

88. Mo.—Mintum v. Conception Ab¬ 
bey, 61 SW.2d 862, 361, citing Cor- 
pus Jnxis. 

Or.—Coleman v. Coleman, 166 P. 47, 
86 Or. 99. 

13 C.J. p 406 note 38. 

S3. Or.—Coleman v. Coleman, supra. 
13 C.J. p 406 note 8A 

a«w Mich.—Latham v. Udell, 88 
Mich. 238. 

Tex.-MUllcan v. MllUcan, 24 Tex. 
426. 

13 C.J. p 406 note 86. 

Seasonable Inftoenee not destroy¬ 
ing free agency is not “undue influ¬ 
ence" invalidating contract between 
persons in confidential relationship.— 
Tankey v. Clark, 6 S.W.2d 274, 224 
Ky. 346. 

as. Or.—Coleman v. Coleman, 166 P. 

47, 86 Or. 99. 

18 C.J. p 406 note 86. 

ao. Or.—Coleman v. Coleman, supra. 

13 aj. p 406 note 87. 

87. FlA—Peacock v. DuBols. 106 So. 
821. 90 Fla. 162. 
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c. Effect of Undne Infinence 

Undue influence Invalidates contracts obtained there¬ 
by, although such contracts are sublect to subsequent 
ratification. * 

Undue influence nullifies the victim’s alleged as¬ 
sent to a contract and invalidates the same, ^ 8 and, 
as shown infra § 181, affords ground for relief in 
equity, provided the undue influence was in fact 
the cause of the contract.^® 

The effect of undue influence in invalidating 
contracts induced thereby is the same whether such 
influence is exercised by the beneficiary of the in¬ 
fluence or by an outsider.^O 
Ratification. Contracts obtained through the ex¬ 
ercise of undue influence are subject to subsequent 
ratification.^! 

§ 181. Equity Jurisdiction 

Equity has Jurisdiction, on a proper showing, to set 
aside contracts resulting from the exercise of undue In¬ 
fluence. 

Equity has always a jurisdiction to set aside 
agreements which have been induced by undue 
pressure or influence on one of the parties. An 
abuse of confidence will not be permitted to work 
profit to one and injury to another. Contracts 
made between persons in certain relative posi¬ 
tions are treated in equity as subject to the general 
presumption of weakness on the one side, and op¬ 
pression or advantage taken of that weakness on 
the other, and the transaction cannot stand unless 
the person claiming the benefit of it is able to 
repel the presumption by contrary evidence, prov¬ 
ing it to have been in point of fact fair, just, and 

28. Ky.—Stege v. Stege's Trustee, 86 
S.W.2d 324, 237 Ey. 197. 

N.T.—MacLean v. Hart, 253 N.T.S. 

377, 141 Misc. 222, reversed on oth¬ 
er grounds 256 N.T.S. 999, 236 App. 

Div. 753, rearguxnent granted 256 
N.T.S. 1023, 286 App.Div. 885, and 
vacate and set aside decision de¬ 
nied 263 N.T.S. 704, 338 App.DIv. 

1. finding amended 262 N.T.S. 1018, 

288 App.l>iv. 884. 

Tex.—^Adeinecke v. Fidelity Inv. Co., 

ClvApp., 62 S.W.2d 623, error re¬ 
fused—Decker V. Eoenig. CivAkPp.. 

87 S.W.2d 378, error dismissed. 

W.Va.—Summers v. Ort, 163 S.E. 854, 

112 W.Va. 129. 

iratead oontxact 

If undue Influence is practiced, 
writing is not binding on person 
signing, although he did not read it 
or request that it be read.—^Holm- 
berg y. Prudential Savings & Loan 
Ass'n, 278 P. 943, ISO Or. 1—Union 
Central Life Ina. Co. v. Herron, 264 
P. 468, 128 Or. 70. 


reasonable.32 So, as we have already seen, in 
case of any relation of a confidential and fiduciary 
character which gives to one of the parties an ua- 
due advantage over the other the law requires the 
utmost degree of good faith in all transactions be¬ 
tween them. Consequently, any misrepresentation 
or concealment of a material fact, or just suspicion 
of artifice or undue influence, will induce the in¬ 
terposition of equity, and the vacation of any 
transaction between the parties under such circum- 
stances.** It is not necessary that the undue in¬ 
fluence shall have been due to extraneous cir¬ 
cumstances; it may have arisen in the course of 
the same transaction in which it was exerted.®^ ' 

§ 182. Particular Relations 

The particular relations from which undue Influence 
stems ordinarily arise from authority acquired from the 
confidential position of the dominant party or from the 
mental weakness or distress of the victim. 

The cases in which* undue influence may arise 
are conveniently classified under three heads: (1) 
Where a family or confidential relationship exists 
between the parties. (2) Where there is a mental 
weakness in one caused either by age or by illness. 
(3) Where one of the parties is necessitous or in 
distress, as more fully appears infra §§ 183-187; 
and a similar classification has been made under 
statute, as shown in the note below.*® 

§ 183. -Family Relations 

The existence of a family relation between parties to 
a contract Is an Important although not a controlling 
factor for consideration where undue Influence Is alleged. 

A large class of cases where agreements and 

Merrlam v. Jones, 186 A. 667, 126 
Me. 130. 

33. HL—Mors V. Peterson. 104 NJSL 
216. 261 IlL 632. 

13 aj. p 405 note 28. 

84 Tenn.—Birdsong v. Birdsong; 2 
Head 289. 

35. ITnder oode piovlsloiui defining 
undue Influence as the unfair use of 
confidence or authority, or taking un¬ 
fair advantage of another’s mental 
weakness or distressed circumstanc¬ 
es, It is essential to relief from a 
contract on the ground of undue Inr 
fluence to show the gaining of an 
unconsclonahle advantage and that 
the relations of the parties were such 
as to give one a superior position in 
respect of the other by reason of 
real or apparent authority arising 
from preexisting relations or assum¬ 
ed at the, time because of mental 
weakness or necessity of the victim. 
—Hmerson-Brantingham Implement 
Co. V. Anderson, 194 P. 160, 68 Mont 
61t. 


89. OkL—Cotcha v. Ferguson, 25 P.' 

2d 787. 166 OkL 296. 

BfiLdmit oausatlon essential 
To vacate transaction for “ondue 
Influence" Influence exercised must 
have been efficient cause In bringing 
about transaction complained of.-^ 
Cotcha v., Fergusoh, supra. 

30l HL—Elchhorst v. Elchhorst, 252 
U1A.PP. 676. affirmed 170 N.E. 269, 
338 HL 186. 

a. Mass.—■Willett v. Herridc, 165 
N.B. 589, 268 Mass. 585, cerUoran 
denied 48 S.Ct 83, 276 U.S. 546, 
72 L-Bd. 417. 

38. Ark.—Naberdlng v. Earraz, 298 
S.W. 728, 173 Ark. 866. 

N.T.—Seventy-Eighth St & Broad¬ 
way Co. V. Rosenbaum, 182 N.T.S. 
606, 111 Misc. 677. 

13 C.J. p 405 note 27. 

Sefosal to uphold 
Equity refuses to uphold contracts 
obtained under circumstances leading 
to presumption of undue influence.— 
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other transactions have been set aside on the ground 
of undue influence are those where the party bene¬ 
fited stood in such family relationship to the oth¬ 
er as to render the latter peculiarly subject to 
influence. The relationship of husband and wife 
and parent and child are two of the more im¬ 
portant of these, and where the facts show con¬ 
fidence reposed and undue influence exercised as 
between' persons on such relationships contracts 
or conveyances so obtained will be set aside, as 
more particularly explained in the C.J.S. title Hus¬ 
band and Wife §§ 120, 139, 141, also 30 CJ. p 
673 notes 28, 29, p 693 note 1, p 694 note 20, and 
the C.J.S. title Parent and Giild § 59, also 46 C.J. 
p 1319 notes 27-^30. The rule, however, includes 
not only persons in such relationship, but also those 
in other family relationships, and extends to any 
case in which one member of a family exercises 
a preponderating influence in the family counsels, 
either from age, from character, or from other 
circumstances,and has been applied in the case 
of brothers,brothers and sisters,88 stepfather and 
stepchild,33 grandparent and grandchild,40 and uncle 
and nephew.*^ 


On the other hand, the solitary fact of family re¬ 
lationship will not of itself alone establish the ex¬ 
istence of a fiduciary or confidential relation rais¬ 
ing a presumption of undue influence,^^ and the 
significance of the relation of husband and wife 
and that of parent and child as not necessarily 
indicating 'the existence of undue influence is con¬ 
sidered in the C.J.S. title Husband and Wife §§ 
139 and 141, also 30 CJ. p 693 note 99, p 694 
notes 16-19, and the C.J.S. title Parent and Child 
§ 59, also 46 C.J. p 1318 notes 21-26. 

§ 184. -Confidential Relations 

Contracts between persons sustaining fiduciary rela¬ 
tions are subject to close scrutiny by the courts and 
voidable for undue Influence unless afflrmatlvely shown 
to be fair and voluntary In character. This rule Is not 
restricted to technical flduclarles such as guardians and 
trustees, but applies to every case in which there Is 
dominance on one side and confidence on the other. 

Where parties occupy a relation from which 
an unusual degree of confidence or affection arises, 
tile party in whom such confidence is reposed is 
held in equity to the utmost good faith in his deal¬ 
ings with the other, transactions between the 
parties have been said to be prima facie voidable, 


aei Ky.—Watson v. Watson, 227 S. 
W. 270, 190 Ky. 270—Wiley v. 
Wiley, 199 S.W. 47, 178 Ky. 501 
—McDowell V. Edwards, 161 S.W. 
664, 156 Ky. 476—Johnson v. Cor¬ 
bett, 12 Ky.Op. 20'2. 

OfcL—Beall v. Fergeson, 68 P.2d 698, 
177 OkL 216—^McGann v. McGann, 
37 P.2d 939, 169 Okl. 515. 

IS aj. p 406 note 49, p 407 note 68. 

Versons betrothed 

(1) The relationship of persons en¬ 
gaged to be married has been held 
one legally recognised as Implying 
especial confidence without extrinsic 
proof of other facts to show its con¬ 
fidential character. 

HL—Kosakowski v. Bagdon, 16 KB. 

2d 746, 369’Ill. 252. 

N.T.—In re McGlone's Will, 8 N.T. 
S.2d 135, 169 Mtsc. 498. 

(2) Persons betrothed presumably, 
although not invariably, occupy con¬ 
fidential relations.—^In re MalchoWs 
ItBtate, 172 N.W. 915, 143 Minn. 63. 

37. Md.—Todd v. Grove, 33 Md. 188. 
Minn.—Bhevlln v. Shevlin, 106 N.W. 
267, 96 Miwn 398. 

8& Me.—Bldridge v. May, 160 A. 
878, 129 Ma 112. 

Wis.—Watkins v. Brant, 1 N.W. 82, 
46 Wis. 419. 

13 G.J. p 406 note 52. 

89. , I9wa.—Tucke v. Buchhols, 48 
Iowa 416. 

Mo.—Bradshaw v. Tates, 67 Mo. 221. 
Ohio.—Berkmeyer v. Eellerman, 82 
Ohio St 839. 


40. Cal.—^Brown t. Burbank, 27 P. 
940, 64 CaL 99. 

Ind.—Chambers v. Chambers, 38 N.B. 

834, 189 Ind. IIL 
18 C.J. p 406 note 65. 

41. Mich.—^Duncomhe v. Richards, 9 
N.W. 149, 46 Mich. 166. 

N.Y.—Hall v: Perkins, 3 Wend. 626. 
N.C.—Graham v. Little, 66 N.C. 162. 
13 aj. p 406 note 67. 

4A. Cal.—^Farmers’ & Merchants’ 
Bank v. Shorh, 70 P. 771, 187 Cal. 
686 . 

Iowa.—^Penn MuL Life Ins. Co. v. 
Mulvaney, 266 N.W. 889, 221 Iowa 
926—Hatt v. Hatt, 266 N.W. 640. 
Va.—^Burnett v. Hawpe's Bx'r, 66 Va. 
481, 26 Gratt 481. 

Belatlon of brother and sister held 
not confidential under the facts.— 
Leedom r. Palmer, 117 A. 410, 274 
Pa. 22. 

imole and nephew relationship 
does not create fiduciary relationship. 
—HiU V. Hill, 179 N.E. 241, 278 Mass. 
44. 

43. Ark.—Hawkins v. Randolph, 231 
S. W. 666, 149 Ark.* 12A 
Cal.—Herbert v. Lankershim, 71 P. 
2d 220. 

Fla.—Johnston v. Thomas, 111 So. 
641, 98 Fla. 67—Dale v. Jennings, 
107 So. 176, 90 Fla. 234. 

I Iowa.—Utterback v. Hollingsworth, 
226 N.W. 419, 208 Iowa 300. 
MiiULr-In re Malchow's Estate, 172 
I N.W. 916, 143 Minn. 68. 
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N.T.—In re Hearn's Will, 286 N.T. 

S. 936, 158 Mine. 370. 

13 C.J. p 407 note 59. 

Invited confidence 
Fact of invited confidence necee- 
garily carries with it superlative de¬ 
gree of frankness and SQuare dealing, 
and any standard of business ethics 
below such reuulrement is contrary 
to equity Jurisprudence.—^Dale v. 
Jennings, supra. 

Traasaotion unimpeachable except 
for confidential relation 
"When parties enter into confiden¬ 
tial relation, and such confidence Is 
abused to obtain advantage at ex¬ 
pense of confiding party, one obtain¬ 
ing advantage will not be permitted 
to retain it, although transaction 
could not have been impeached if no 
confidential relation had existed.— 
Elldrldge V. May, 160 A. 878, 129 Me. 
112 , 

TigUant scrutiny 

Courts of equity ’ will scrutinize 
with Jealous vigilance transactions 
between parties occupying fiduciary 
relations.—^Kosakowski v. Bagdon, 16 
N.E.2d 746, 369 HL 262. 

Aotnal fraud not essential 
"Where a fiduciary relation exists 
and gives cause for suspicion, proof 
of actual fraud is not necessary to 
vitiate a questioned action.-Kosa- 
kowski V. Bagdon, supra. 

44. HI.—Eichhorst v. Elchhorst. 262 
IlLApp. 675, affirmed. Sup., 170 N. 
B. 269, 388 111. 185. 

Pa.—Leedom v. Palmer, 117 A. 410, 
274 Pa. 22. 
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and the courts will not fetter their jurisdiction to 
grant relief in such cases by defining the exact 
limitation of its exercise.^5 Perhaps the most com¬ 
mon applications of this rule are in the cases of 
transactions between guardian and ward, trustee 
and beneficiary, and attorney and client, which are 
considered in the CJ.S. titles Guardian and Ward 
§ 95, also 28 CJ. p 115f notes'56, 63-p 1158 note 
73, Trusts § 250, also 65 CJ. p 658 note 27-p 
660 note 51, and Attorney and Client § 127, re¬ 
spectively; but the principle, applies to every case 
where influence is acquired and abused, or where 
confidence is reposed and betrayed, and is not con¬ 
fined to technical cases of fiduciary relationship.^* 
Thus, a confidential adviser, although not an at¬ 
torney or solicitor, may be subject to the same 
rule,^^ as may also a business associate.^* Where 
conveyances were made by a man to his mistress, 
it was held that the onus of showing absence of 
undue influence was on her.^* 

The distinction between technical fiduciaries, such 
as trustee and cestui que trust, and other fiduciaries 
lies in the matter of proof; where the relation 
is inherently confidential or fiduciary, the law casts 
on the fiduciary the burden of showing the fair¬ 
ness and voluntary character of a contract with his 
cestui, while if the relation is not inherently con¬ 
fidential, facts must be adduced to show its fiduciary 
or confidential character before the'burden of prov¬ 


ing the fairness and voluntariness of the contract 
can be placed on the alleged fiduciary.*® 

The mere fact that the parties were friends is 
not enough to raise a presumption of undue in¬ 
fluence,although where the facts show con¬ 
fidence reposed in, and dominant influence acquired 
by, one friend over another, transactions between 
them will fall under the general rule affecting 
fiduciaries.*^ It has been held that there is no 
such relation of trust and confidence between a 
man and his mother-in-law as to raise the pre¬ 
sumption of undue influence.*® The relation be¬ 
tween the purchaser of lands sold under a decree 
and the former owner of the land will not inter¬ 
fere with their freely contracting with each other 
in regard to extension of time of redemption;** 
and the relationship between a tenant and his land¬ 
lord has been held not such a confidential relation 
as will give rise to any presumption of undue in¬ 
fluence.** 

Independent advice. In some jurisdictions it is 
held that where one party is more or less depend¬ 
ent on the other and makes an apparently im¬ 
provident contract whereby he deprives himself of 
his property in favor of the other, the contract can¬ 
not be sustained unless it is shown that the weaker 
party had the benefit of independent advice,*® al¬ 
though it has been held that this rule applies only 
to cases in which the party to whom the disposi- 

161. Cal.—Johnson v. Studley, 252 P. 

■ 688, 80 CaLApp. 688. 

13 C.J. p 407 note 68. 

1^ Ark.—Hawkins v. Randolph, 281 
S.W. 566, 149 Ark. 124. 

63. ni.—Pish v. Cleland, 83 m. 288, 
43 ni. 282. 

54 Ill.—Ross V. Sutherland, 81 Ill. 
275. 

56^ Mo.—^Ellne y. Hedges, 129 S.W. 
615, 229 Mo. 126. 

66. N.J.—Bensel v, Anderson, 96 A. 

910, 86 N.J.£a. 891. 

18 C.J. p 407 note 72. 
iMxaatax* student 
One contracting has right to Inde¬ 
pendent advice so as to know his 
rights and act in respect thereto and 
with knowledge of consequences, as 
In the case of' a college student 
barely twenty-one, who signs a con¬ 
tract relinquishing a large share of 
decedent’s estate In ftivor of his sis¬ 
ter.—Moore V. Gregory, 131.S.1L 692. 
146 Va. 604. 

mdspendent advlos sdiowa 
Invalid giving friends property In 
exchange for life care was held to 
have had sufficient independent ad¬ 
vice, If necessary, to validity of 
transa!ction.-^ohnson V. Studley, 252 
P. 638, 80 CaLdpp. 588. 


46. Fla.—Dale v. Jennings, 107 So. 
175, 90 Fla, 234. 

Care not to exclude new oases 

“Courts of equity have carefully 
refrained from defining the particu¬ 
lar Instances of fiduciary relations in 
such manner that other and perhaps 
new cases might be excluded.”—^Kos- 
akowskl V. Bagdon, 16 N.B.2d 745, 
746, 369 HI. 262. 

46. Ark.—Hawkins v. Randolph, 231 
S.W. 656, 149 Ark. 124. ‘ 

Ill.—Higgins V. Chicago Title & 
Trust Co., 145 NJl 482, 312 Ill, IL 
Me.—Eldrldge v. May, 150 A. 878, 
129 M& 112.. 

N.T.—First Nat Bank v. Wright, 202 
N.T.S. 774, 779, citing Corpus Juris. 
OkL—Deroyn v. Low, 220 P. 946, 94 
OkL 41. 

Pa.^—^Leedom v. Palmer. 117 A. 410, 
274 Fa. 22. 

. is CJ. p 407 note 68. 

“Overwhelming weight of authori¬ 
ty sustains the principle and extends 
it to every possible case in which 
a fiduciary relation exists as a fact, 
in which there is confidence reposed 
' on one side and the resulting superi¬ 
ority end Influence on the other.”— 
fcosakowski v. Bagdon. 16 N.B.2d 745, 
746, 369 m, 262. 


[▼•ry broad term 

The term “fiduciary or confidential 
relation,” as used in the law relative 
to undue Influence, is a very broad 
one and such relation exists so as 
to warrant relief In all cases where¬ 
in infiuence has been acquired and 
abused or confidence reposed and be¬ 
trayed, irrespective of the source of 
the Influence or the origin of the 
confidence, and the rule embraces 
both technical and purely informal 
fiduciary relationships.—^Dale y. 
Jennings, 107 So. 175, 90 Fla. 284. 

JHdiwlaxy mlationsliip was not 
j shown as between father and adult 
son, where latter conducted no busi¬ 
ness for bis father and the fiither 
managed his own afCalrs.—Johnson 
y. Lane, 16 N.EL2d 710, 369 HI. 186. 

47. W.Va.—Ballouz y. Higgins 56 
S.B. 184, 61 yr.Yn. 68. 

18 CJ. p 407 note 64. 

i4a Cal.—Colton y. Sandford, 23 P, 
16, 82 CaL 351. 16 Am.S.B. 137. 

49. Iowa.—^Leighton y. Orr, 44 Iowa 
679. 

13 C.J. p 407 note 67.. 

SOw N.T.—^In re McGlone's Will, $ 
N.Y.S.8d 186, 169 Misc. 498. 
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tion is made is seeking to obtain some benefit or 
advantage for himself.57 

Physician and patient. The relation of physician 
and patient is a confidential one of the same char¬ 
acter as those above described,5* and transactions 
between them inuring to the. benefit of the physician 
will be closely scrutinized, as stated in the C.J.S. 
title Physicians and Surgeons § 36, also 48 CJ. p 
nil notes 10, 11. 

Spiritual advisers and spirit mediums. The pow- * 
er which a spiritual adviser may acquire over 
persons subject to his influence raises the presump¬ 
tion of undue influence.®*' So, the burden rests on 
one claiming to be a spiritualistic medium to show* 
that a contract made by him with one having im¬ 
plicit belief in the existence of the powers claimed 
by such medium was free from undue influence.*® 

§ 185. — Mental Weakness 

Undue Influence invalidating a contract may result 
from the dominance of one party and the mental weak* 
net* of the other, although a mere difference between the 
mental powers of two normal Individuals Is Insufficient 
to raise a presumption of undue influence. 

Where the mind of one of the parties is en¬ 
feebled by old age, sickness, great distress, or 
other like cause, whereby it is rendered incapable 
of resisting undue pressure, a contract made under 
such drcumstances will be regarded in equity as 
made under undue influence. In such cases the 
view of equity is that the party has not exercised 

67. U.a.— Bowdoin CoUeere v. Mer¬ 
ritt. C.C.CaL.. 76 P. 480, appeal 
dismissed 17 S.Ct 998, 167 TT.S. 

746, 48 L.Ed. 1209. 

IS CJ. p 408 note 78. 

Bale aa not oonllned to tflfti 
Rule respecting right to compe¬ 
tent, independent advicia Is not lim¬ 
ited In Its application to gifts, but 
extends to all transactions in which 
a dominant confidential relationship 
exists between parties and a result¬ 
ant benefit accrues to the dominant 
fiduciary.—Wolf v. Palisades Trust 
& Guaranty Co., 190 A. 94, 121 N.J. 

Eq. 386. 

m 

na Cal.--Cole v. Wolfskin, 192 P. 

649. 49 CalApp. 62. 

18 CJ. p 408 note 76. 

89. N.J.—Corrigan v. Plronl, 28 A. 

866, 48 N.J[.Eq. 607. 

18 CJ. p 408 note 74. 

Paltk ouxlst 

Pa.—In re KlUen, 72 A. 621, 223 Pa. 

201 . 

Pwtestsnt pastox 

lIo.-<!aaparl v. New Jerusalem Pirst, 


a deliberate judgment, but has been imposed on 
by the stronger will, and the latter is called on 
to show the fairness of the agreement.*^ It is 
not sufficient, however, in order to set aside a 
contract, to show merely that the man who com¬ 
plains is not as strong minded as the one with 
whom he dealt** 

§ 186. -Persons Unable to Read or to 

Write 

Undue influence will not be predicated merely on a 
disadvantage arising from one party’s illiteracy. 

Mere inability to read or to write does not raise 
a presumption of undue influence.®* 


§ 187. -Necessity and Distress 

Undue Influence may arise from the distress of a 
promisor placing him at the mercy of a promisee, whose 
unconscionable contract thereby secured may be set 
aelde in equity. 

Where one party has taken advantage of an¬ 
other’s necessities and distress to obtain an un¬ 
fair advantage over him, and the latter, owing to 
his condition, has encumbered himself with a heavy 
liability or an onerous obligation for the sake of 
a small or inadequate present gain, equity will re¬ 
lieve him.*^ So, agreements between lender and 
borrower are closely scrutinized because they are 
not always at arm’s length.®* 

Co. V. Rosenbaum, 182 N.T.S. 506, 
612, quoting Oozpiw Juls. 

18 CJ. p 409 note 84. 

65. U.S.—Winget v. Rockwood, 69 
F.2d 326, 381, C.C.A.M]nn., quoting 
Corpus ifails. 

N.Y.—Seventy-eighth St. & Broadway 
Co. V. Rosenbaum, 182 N.Y. 605, 
612, quoting ^oxpus Juris. 

13 CJ. p 410 note 86. 

' OaawellatloiL of paid-up pdloy for 
nonpayment of interest on a load 
wiU not be permitted by the courts 
where the company then has in its 
possession accrued dividends due the 
borrowing policyholder in sufficient 
amount to protect its loan, since “the 
courts will not aid nor will they 
permit the enforcement of a penalty 
for the nonpayment of a debt or the 
exaction of an oppressive and uncon¬ 
scionable bargain with a debtor by 
reason of his necessitous circum¬ 
stances. . . . Principle and au¬ 
thority demand fair dealing by an in¬ 
surance company with its policyhold¬ 
ers .as well as by a creditor with his 
debtor.”—^Northwestern Mut Uiib 
Ins. Co. y.,Barkers Ex'x, 44 S.W.2d. 
292. 296-296, 241 Ey. 490. 


German Church, 12 Mo.App. 293, 
affirmed 82 Mo. 649. 

Boman Oatholio priest 
Cal,—^Roas y. Conway, 28 P. 785, 92 
Cal. 632. 

eOi tr.S.—Thompson v. Hawks, C.C. 

Ind., 14 F. 902, 11 Bisa 440. 

CaL—Connor y, Stanley, 14 P. 306, 
72 CaL 556, 1 .4m.S.R. 84. 

6L Ey.—Collins y. Isaacs, 21 S.W. 

2d 484, 281 Ey. 877. 

N.Y.—First Nat. Bank v. Wright, 
202 N.Y.S. 774, 207 App.Dly. 621, 
afiarmed 148 N.E. 704, 240 N.Y. 
659. 

13 aj. p 408 note 79. 

62. Wash.—Conrads v. Green, 169 
P. 102, 92 Wash. 269. 

13 C.J. p 409 note 80. 

63. Vt.—Willard v. Plnard, 26 A. 
67, 66 Vt 160, 163. 

13 C.J. p 409 note 83. 

;64L U.S.—Winget v. Roeikwood, GC. 
A.Mlnn., 69 F.2d 326, 381, quoting 
Corpus Juris. 

N.Y.—Seventy-eighth St & Broadway 
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§ 188. Inadequacy of Consideration 

Inadequacy of consideration may be of Importance on 
the question of undue influence as between contracting 
parties who sustain a fiduciary relation. 


In detennining the validity of a contract between 
parties sustaining a fiduciary relationship, inade¬ 
quacy of consideration is an important feature.®^ 


IX. ILLXdALlTT 


A. IN GENERAL 


§ 189. General Statement 

An agreement which is Illegal either because of Its 
consideration or the purpose to which it is to be applied 
is void In the sense of being unenforceable. 

An illegal agreement will not be enforced, and 
hence is not a contract, according to the defini¬ 
tion of a contract set forth in § 1 supra,even 
< though it is supported by a consideration.®® The 
illegality may be found in the matter of the con¬ 
sideration or of the promise as expressed in the 
agreement, or it may be found in the purpose to 
which the agreement, although legal in expres¬ 
sion, is applied. In either case the agreement is 
void.®® The expression “void” as used in this 
connection has the meaning of not affording legal 
remedy^® rather than that of absolute nullity, since 


such contracts when executed may be indirectly 
effective in that no relief will be granted to either 
party.^i 

§ 190. Test of Illegality 

An agreement is to be Judged by Its character Inde¬ 
pendent of the Intention of the parties, and generally, 
If the act to be done does not constitute a common-law 
crime or civil wrong. Is not contrary to statute or public 
policy, and may be performed In a legal manner, it 
will be held valid. 

If the act to be done does not amount to a crime 
at common law, a contract is not illegal, unless 
the act is a civil wrong, is prohibited by statute, 
or is contrary to public policy,although the con¬ 
tract may have been unwise,^® harsh,"^* unreason¬ 
able or absurd,*^® peculiar,'^® or open to abuse by 


eSL Minn.—In re Malchow's Estate, 
172 N.W. 915, 148 Minn- 53. 
Inadequacy of consideration general¬ 
ly see supra fS 127, 128. 

«7. U.S.—Coppell V. Hall, La., 7 
Wall. 542, 658, 19 L.Bd. 244. 

Ark.—K & S. Sales Co. v. Lee, 261 
S.W. 903, 164 Ark. 449, 

CaL—Smith v. Bach, 191 P. 14, 15, 
183 Cal. 259, citing Coipna Juxla. 
Nev.—Seaborn v. Wingfield, 48 P.2d 
881, 56 Nev. 260. 

N.T.—Chrlstopheraen & Eiaer v. U. 
S. Nav. Co., 202 N.T.S. 902, 121 
MIsc.. 778. 

Or.-Uhlmann v. Kin Daw, 198 P. 
436, 487, 97 Or. 681, citing Corpus 
arnzis. 

Tex.—Woolsey v. Panhandle Refining 
Co., 116 S.W.2d 676, 678, dtlng Ooiu 
pus Juda, and affirming, ClvJLpp., 
97 S.W.2d 257—Traders & General 
Ins. Co. V, Rogers, Clv.App., 119 S. 
W.2d 679, 682, citing Coxpui Toils 
—Mlnardus v. Zapp, Civ.App., 112 
S.W.2d 496—Montgomery Ward & 
Co. V. Lusk, Civ.App., 62 S.W.2d 
1110, citing Coxpns Taxis—Over¬ 
land Sales Co. v. Pierce, Civ.App., 
225 S.W. 284, 285, citing Coxpos 
Taxis. 

IS CJ. p 410 note 88, p 804 note 28. 

Beasoa. for rule 

The defense of illegality of a con¬ 
tract is allowed for public consldei^ 
atlonst In order the better to secure 
the public against dishonest trans¬ 
actions. 

U.S.—McMullen v. Hoffman, Or., 19 


S.Ct 889, 174 U.S. 639, 48 L.Ed. 
1117. 

Wash.—Wilder v. Nolte, 79 P.2d 682. 
68. Ark.—First Nat Bank v. Hasty, 
36 S,W.2d 967, 183 Ark. 519. 

Tebc.—Miller v. Babb, Com-App., 268 
S.W. 258. reversing Babb v. Miller, 
Clv.App., 269 S.W. 177. 

89. U-S.—Fidelity & Deposit Co. of 
Maryland v. Moore, D.C.Or., 8 F.2d 
662, appeal dismissed Moore v. Fi¬ 
delity & Deposit Co., 47 S.Ct 105. 
273 U.S. 817, 71 UEd. 278. 

Or,—^Uhlmann v. Kin Daw, 198 P. 
435, 437. 97 Or. 681, quoUng Oox^ 
pus Toils. 

Tex.—^Mlnardus v. Zapp, Cly.App., 
112 S.W.2d 496. 

13 C.J. p 410 note 89. 

78. Ala.—Meridian Life Ina Co. v. 

Doan, 62 So. 90, 92, 182 Ala 127. 
Minn.—Taylor v. Grand Lodge, A. O. 
H. W., 106 N.W. 408, 410, 96 Minn. 
441, 8 L.RJL.N.S.. 114. 

71. Iowa—Johns v. Bailey, 45 Iowa 
241. 

Mass.—Myers v. Meinrath, 101 Masa 
366, 3 Am.R. 368. 

N.HL—Smith v. Bean, 15 N.H. 677. 
Effect of illegality see infra SS 872- 
293. 

72. U.S.—Stickney v. General Elec¬ 
tric Co., aOA-Va, 44 F.2d 362. 

Aria—S. H. Kress & Co. v. Evans, 
189 P. 626, 21 Aria 442. 

Iowa—Black v. Consolidated Inde¬ 
pendent School Diet of Thayer, 
222 N.W. 860, 206 Iowa 1386. 
Tenn.—Wallace v. McPherson, 197 

544 


S.W. 666, 138 Tenn. 458. L.RA. 
1918A 1148. 

18 CJ. p 411 note 91—33 C.J. p*868 
notes 9, 10. 

Farticiilaz agxeeauaats held enforoe- 
able 

(1) Providing for contingent attor¬ 
ney’s fee.—Haley v. Hollenback, 166 
F. 459, 58 Mont 494. 

(2) Providing that one party re¬ 
main away from certain city while 
other party resides there.—^Wallace 
V. McPherson, 197 S.W. 665. 138 
Tenn. 468, L.RA.1918A 1148. 

(8) Contract whereby promisors 
agreed with another dedicator to 
dedicate land to city for Street- 
Consolidated Realty Co. v. Richmond 
Hotel & Building Co., 69 B.W.2d 985, 
253 Ky. 468. 

(4) Agreement to furnish money 
to another to buy realty and then to 
manage it the latter guaranteeing 
return of the Investment and a cer¬ 
tain per cent profit—Stranahan v. 
Richardson, 78 N.W. 110, 671, 76' 
Minn. 402. « 

(6) Other agreements held enforce¬ 
able see .13 CJ. p 411 note 91 [a]. 

78L Tex.—Hansen v. Tturria, Civ. 
App., 48 S.W. 796. 

74. Axlz.—S. H. Kres6 ft Co. v. 
Evans. 189 P. 625, 21 Arlz. 442. 

7& Ran.—Barnes v. Gragg, 28 Kan. 
51. 

721 Ala.—Byrd v. Hickman, 62 Sa 
426, 167 Ala. 861. 
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the obligee in such a manner as possibly to operate 
to the public injury but a contract which is 
unconscionable,'^* or which tends to bring about 
results which the law seeks to prevent,^* will not 
be enforced. 

To invalidate the contract, the illegality must be 
inherent and not merely collateral.*o The con¬ 
tract is to be judged by its character and not by 
what the parties may do, or attempt to do, with 
the fruits of it,*^ and the courts will look to the 
substance and not'the mere form of the trans- 
action.*^ If the contract itself discloses no illegal¬ 
ity and may be performed in a legal manner, it 
is not rendered unenforceable by the fact that it 
may also be,®* or is actually,®^ performed in an 
illegal manner. Conversely, if the contract, under 
existing physical conditions, requires the doing of 
an unlawfid act, it is not unenforceable if it sub¬ 
sequently becomes capable of lawful performance 


which is in fact tendered and accepted.®® 

Motive and intention of parties to contract. In 
order to render a contract in violation of law 
illejgal it is not necessary that there shall exist 
any corrupt intention on the part of the contracting 
parties.*® So where the instrument on its face 
discloses its illegality, an expression therein of an 
intent that it should conform with the law does 
not correct the defects.®'^ On the other hand, an 
agreement entered into with intent to violate the 
law is illegal, even if the parties, in performing it, 
depart from the agreement and keep within the 
law,®® but, the fact that it was the intention of 
the parties to a contract to violate a certain stat¬ 
ute will not render the contract illegal if in fact 
it did not tend to violate such statute;®® the mo¬ 
tive of a party is not the subject of judicial in¬ 
quiry and can be no defense to an action on the 
contract.®® 


B. AGEBEMENTS IN VIOLATION OF POSITIVE LAW 


§ 191. In General 

Contracts which have for their object a violation of 
the common or statute law are illegal, and it Is gen¬ 
erally immaterial whether the thing forbidden is malum 
in se or merely malum prohibitum, but In some cases 
parties may waive the usual effect of a rule of law. 

Agreements in violation of positive law are gen¬ 


erally those which are expressly or impliedly pro¬ 
hibited either by some rule of the common law, 
or by some express statutory provision.®^ As a 
general rule, all contracts or agreements which, di¬ 
rectly or indirectly, involve or have for their ob¬ 
ject a violation of the law are illegal.®® It is im- 


77. Mont—Haley v. Hollenback, 16B 
P. 469, 53 Mont 494. 

78. Mjch.—Myer v. Hart, -40 Mich. 
BIT, 29 Ajn.R. 653. 

79. Mich.—Meek v. Wilson, 278 N. 
W. 731, 288 Mich. 679. 

Pa.—lacono v. Troffo, 27'DeLCo, 462. 
8 Qi Iowa.—Keith Furnace Co. v. 

Mac Vicar, 280 N.W. 496. 

Tenn.—^McCallum y. Mclsaac, 21 S.W. 

2d 392, 159 Tenn. 656. 

8 L U.S,—^Luhrlg Coal Co. v. Jones 
& Adams Co., Ohio, 141 F. 617, 72 
CCA. 311. 

82, Pa.—New York & Pennsylvania 
C 9 . V. Cunard Coal'Co., 182 A. 828, 
286 Pa. 72. 

8 a N.T,—I. Tanenhaum Son & Co. 
v. Brooklyn Furniture Co., 242 N.T. 
S. 381, 229 App.Div. 469, affirmed 
176 N.B. 321, 255 N.T. 679. 

Va.—Smyth Bros.-McCleary-McClel- 
lan Co. V. Boresford, 104 S.B. 871, 
128 Va. 187. 

Ohtalnlajf penult 

Although performance of the con¬ 
tract would Involve violation of law 
unless government permit was ob¬ 
tained, contract Is not illegal where 
both parties contemplated obtaining 
such permit—Raner v. Goldberg, 166 
N.B. 788, 244 N.T. 488—Standard Oil 
Co. of New Tork.v. Central Dredg¬ 
ing Co., 238 N.T.S. 279, 225 App.Dlv. 
17CJ.g.-86 


407, affirmed 170 N.B. l87, 252 N.T. 
545—9 aJ. p 702 note 17 [bj. 

84k CaL—Gardiner v. Burket 40 P. 

2d 279, 8 CaLApp.2d 666. 

D.C.—Cochran v. Burdick, 70 F.2d 
. 764, 63 App.D.C. 160, certiorari de¬ 
nied Burdick v. Cochran, 65 S.Ct 
78, 293 U.S. 561, 79 L.Bd. 661. 
Iowa.—^Kelth Furnace Co, v. Mac 
Vicar, 280 N.W. 496. 

Tenn,—Arlington Hotel Co. v. Ewing, 
188 S.W. 964, 124 Tenn. 636, 38 L. 

R. A,N.S., 842, Ann.Cas,191SA 121. 
Apparently contra 

Ill.—American Tank & Installation 
Co. v. Rudolph Wurlitzer Co., 264 
I11.APP, 614. 

Fart performance In illegal manner 
Ind.—Phend v. Midwest Engineering 
& Equipment Co., 177 N.E. .879, 93 
Ind.App. 166. 

8 6. Ga.—Texas Co. v. Brown Tire 
Cq., 146 S.E. 920, 39 GAApp. 368. 

aa N.T.—Seneca County Bank v. 

Lamb, 26 Barb. 695. 

Tex.—^Texas Employers’ Ins. Ass’n v. 
Tabor, Com.App., 283 S.W. 779, af¬ 
firming, Clv.App., 274 S.W. 809— 
Smeltzer v. McCrory, Clv.App., 101 

S. W.2d 860, error granted. 

87. N.H,—Haverhill Shoe Novelty 
Co. v. Leader Shoe Co., 180 A. 242, 

‘ 87 N.H. 866 . 

88 . D.C.—Cochran v. Burdick, 70 F. 

545 


2d 764, 63 App.D.C. 160, certiorari 
denied Burdl(* v. Cochran, 65 B.Ct 
78, 29 U.S. 661, 79 L.Ed. 661. 

Iowa.—Keith Furnace Co. v. Mac 
Vicar, 280 N.W. 496. 

Tenn.—^Arlington Hotel Co: v. Ewing, 
138 S.W. 964, 124 Tenn. 636, 38 L. 
RA.,N.S., 842, Ann.Cas.l913A 121. 

80. Cal.—Sllvey v. Fink, 279 P. 202, 
204, 99 CaLApp. 628, citing Oorpnn 
iTnriB. 

N.J.—Cannon v. Cannon, 26 N.J.Eq. 
316. 

Oa Qa.—^Neel v. Bartow County, 21 
S.B. 516, 94 Ga. 216. 
m. —Sutton V. Workmelster, 164 m. 
App. 105. 

91. Ala.—Georgia Fruit Exch. v. 
Tumlpseed, 62 So. 642, 9 AlcuApp. 
128. 

Tex,—C. C. Slaughter Cattle Co. v. 
Potter County, Clv.App., 286 S.W. 
295, 818, quoting Corpus Jhxls. 

An *^iiiilawfiil contract’' is one to 
do an act which the law forbids or 
to omit an act which the law enjoins. 
—King V. King, 69 N.B. 111, 68 Ohio 
St. 363, 81 Am.S.R. 636. 62 L.RA. 
167. 

08. U.S.—Broxham v, Borden’s Farm 
Products Co. of Illinois. C.C.A.IU., 
63 F.2d 946—Smith v. Continental 
State Bank of Minneapolis, Mlnn^ 
D.C.MiniL, 11 F.2d 907—In TO 
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material, as far as the effect of the illegality is 
concerned, whether the object of the agreement 
is forbidden by the common law or by statute,^® 
or, generally speaking, whether the thing forbidden 
is malum in se or merely malum prohibitum,^^ 
although there are authorities which, while not 
denying the general rule just stated, hold that it 
does not necessarily follow that all of the conse¬ 


quences which attend a contract contrary to public 
morals, or founded on an immoral consideration, 
attend and affect a contract which is malum pro¬ 
hibitum merely, and that in the latter case the 
court will take notice of the circumstances and will 
give relief, if justice and equity require a restora¬ 
tion of money or property received by either party 

thereunder.®^ 


aourl Pac. R. Co., D.C.Mo., 7 F. 
Supp. 1, certiorari granted U. S. v. 
Bankers' Trust Co., 65 S.Ct. 146, 
(2 cases), 293 U.S. 648. 79 L.Bd. 
662. affirmed 65 S.Ct. 407. 294 U.S. 
240, 79 L.Ed. 886, 96 A.L.R. 1362— 
Turner v. U. S., 61 Ct.Cl. 125, af¬ 
firmed 39 S.Ct. 109. 248 U.S. 864, 

63 L.Ed. 291. 

Terre Haute Brewing Co. v. 
McQeever, 73 So. 889, 198 Ala. 474. 
Ark.—Jones v. Hadfleld, 96 S.W.2d 
959, certiorari denied Fidelity & 
Deposit Co. of Maryland, v. Jones, 
67 S.Ct. 606, 300 U.S. 667, 81 L.Ed, 
876—First Nat. Bank v. Hasty, 86 
S.W.2d 967, 188 Ark, 619—EL & S. 
Sales Co. v. Lee, 261 S.W. 908, 164 
Ark. 449. 

Cal.—Smith v. Bach, 191 P. 14. 16, 
183 Cal. 259, citing Corpus Juris— 
Asher v. Johnson, App„ 79 P.2d 
467—Losson v. Blodgett, 36 P.2d 
147, 1 Cal.App.2d 18. 

Qolo.—^Forker v. Hopkins, 171 P. 861, 

64 Colo. 825. 

Ill.—Collins V. Becklenberg, 286 HI. 
App. 324. 

Iowa.—Iowa Electric Co. v. Incoi> 
porated Town of Wlnthrop, 198 N. 
W. 14, 17, 198 Iowa 196, citing Cor¬ 
pus Juis. 

Ky.—Consolidated Realty Co. v. 
Richmond Hotel & Building Co., 69 
S.W.2d 986, 268 Ky. 468. 
jle.—^Pringle v. Gibson, 196 A. 696, 
rehearing denied 197 A. 663— 
Hinckley v. Olberaon, 151 A. 542, 
129 Me. 808. 

Mich.—Nelson v. Galpln, 269 N.W. 
686, 277 Mich. 629—Dettloff v. 
Hammond, Standish & Co., 161 N. 
W. 949, 195 Mich. 117. 

Minn.—Goodrich v. Northwestern 
Telephone Exch. Co., 201 N.W. 290, 
161 Minn. 106. 

Mo.—State v. Danes, 285 S.W. 479, 
482, 815 Mo. 22, citing Corpus Jw- 
ids. 

N.H.—Morin v. People’s Wet Wash 
Laundry Co.. 156 A. 499, 85 N.EL 
233. 

N.J.—Belllsfleld v. Holcombe, 189 A. 
817, 102 N.J.Ba. 20—Lehigh Val¬ 
ley R. Co. V. United Lead Co., 183 
A. 290, 291, 102 N.J.Law 545, cit¬ 
ing Corpus Juris. 

N.y.—John B. Rosasco Creameries v. 
Cohen, 11 N.B.2d 908, 276 N.Y. 274, 
reversing 292 N.Y.S. 1, 249 App. 
Div. 228—Hamburg v. Bauer, 210 
N.Y.S. 661, 214 App.Dlv. 60—Bres¬ 
cia Const Co. V. Stone Masons’ 


Contractors’ Ass’n, 187 N.Y.S. 77, 
195 App.Div. 647—Jessewlch v. 
Abbene, 277 N.Y.S. 599, 154 MIsc. 
768—In re Forte’s WUl, 267 N.Y. 
S. 603, 149 Misc. 827. 

N.a—Respess v. Rex Spinning Co.. 
183 S.E. 391, 191 N.C. 809—Semi¬ 
nole Phosphate Co. v. Johnson, 124 
S.B. 869, 188 N.C. 419—Edenton 
Cotton Mills V. Norfolk Southern 
R. Co., 100 S.B. 341, 178 N.C. 212. 
Ohio.—Jackson v. Bryant 169 N.B. 

825, 33 Ohio App. 468. 

Pa.—Lamb v. Condon, 120 A. 646, 
276 Pa. 644—Susquehanna Coal Co. 
V. Scranton-Sprlng Brook Water 
Supply Co.. 32 Luz.L.Reg. 297. 

Tex.—Woolsey v. Panhandle Refining 
Co.. 116 S.w.2d 675, 678, citing 
Corpus juris, and affirming. Civ. 
App., 97 S.W.2d 257—Mlnardus v. 
Zapp, Civ App., 112 S.W.2d 496— 
Featherstone v. Boxherger, Civ. 
App.. 266 S.W. 998—C. C. Slaughter 
Cattle Co. V. Potter County, Civ. 
App., 236 S.W. 295, 818, quoting 
Corpus Juris. 

Utah.—D’Oiio v. Startup Candy Co., 
266 P. 1037, 71 Utah 410, 60 A.L.R. 
838—Baker v. lAtses, 206 P. 653, 
60 Utah 38. 

Wis.—Marshall v. Wittig, 261 N.W. 
439, 218 Wls. 374. 

18 C.J. P 411 note 1—88 C.J. P 868 
notes 7, 8. 

“Any contract which has for Its 
manifest purpose a tendency to in¬ 
terfere with the due enforcement of 
law, or which offers a temptation to 
violate the law, or which undertakes 
to indemnify another a^lnst the con¬ 
sequence of an act which is Illegal, 
is void.’’—Fidelity & Deposit Co. of 
Maryland v. Moore, D.C.Or., 3 P.2d 
652, 663, appeal dismissed Moore v. 
Fidelity & Deposit Co., 47 S.Ct 106, 
278 U.S. 817, 71 L.Bd. 278. 

Buie applies to coutzacts of both la- 
dlvidnalB and. corporations 
Ky.—Hind v. Cook & Co., 260 S.W. 

349, 202 Ky. 526. 

3;aw prevails over agreament 
Agreements between individuals 
may not prevail against laws in con¬ 
flict therewith. 

U.S.—First Trust Co. of Omaha v. U. 
S., 1 F.Supp. 900. 

Fla.—^Prairie Pebble Phosphate Co.’ 
V. Silverman, 86 So. 60^ 80 Fla. 
541. 

Minn.—Goodrich v. Northwestern 
Telephone Exih.- Co., 201 N.W. 290, 
161 Minn. 106. 

546 


Building and construction contracts 

(1) Rule stated in text applies. 
Conn.—William Wilcox Mfg. Co. v. 

Brazos, 50 A. 722, 74 Conn. 208. 
m.—Shortall v. Fitzsimmons, etc., 
Co., 98 I11.APP. 231. 

9 C.J. p 702 note 17. 

(2) Thus a contract to build a 
structure that is capable of use only 
for a purpose prohibited by law can¬ 
not form the basis of a recovery.— 
Spurgeon v. McElwain, 6 Ohio 442, 
27 Am.D. 266. 

(8) Validity of particular provi¬ 
sions of such contracts see infra $ 
210 . 

93. Ark.—K & S. Sales Co. y. Lee, 
261 S.W. 903, 164 Ark. 449. 

Ky.—Hind v. Cook & Co., 260 S.W. 
349, 202 Ky. 626. 

M&—^Hinckley v. Glberson, 161 A. 
642, 129 Me. 808. 

Tex.—C. C. Slaughter Cattle Co. v. 
Potter County, Clv.App., 236 aW. 
296, 818, quoting Ooipus Juris. 

13 C.J. p 412 note 2, 

Corpus Juris died in support of 
rule that agreements In contraven¬ 
tion of statute ore void.—Lehigh 
Valley R. Co. v. United Lead Co., 
133 A. 290, 291, 102 N.J.Law 645. 

94. Ark.—K, & S. Sales Co. v. Lee, 

■ 261 S.W. 908, 164 Ark. 449. 

Cal.—Smith v. Bach, 191 P. 14, 16, 

183 Cal. 259, citing Corpus Juris. 
Ga.—McLamb v. Phillips, 129 aB. 
670, 673, 34 Ga.Aj?p. 210, citing Cor¬ 
pus Juris. 

Ky.—^Hind v. Cook & Co., 260 S.W. 
349, 202 Ey. 526. 

N.Y.—Chelten Trust Co. v. National 
Automatic Press Co., 216 N.Y.S. 
200, 216 App.Dlv. 380-^hristopher- 
sen & Klaer v. U. S. Nav. Co., 202 
N.Y.S. 902, 121 Misc. 778. 

N.C.—^Burlington Hotel Corporation 
y. Bell, 135 S.E. 616, 193 N.a 620 
—Seminole Phosphate Co. v. John¬ 
son, 124 S.E. 859, 188 N.a 419. 
OkL—^Missouri Fidelity ,& Casualty 
Co. V. Scott & Scott 178 P. 122, 
123, 72 Okl. 59, citing Corpus Juris. 
Or.—^Turney v. J. H. Tillman Co., 228 
P. 933, 112 Or. 122. 

Pa.—^Donahue v. Melllnger, 29 Pa. 
Dlst 846. 

13 C.J. p 412 note 8. 

95. Cal.—Kehrlein v. Builders’ 

Mortg. Co., 22 P.2d 242, 243, 181 
CaLApp. 714, citing Corpus Juris— 
Smith v.-Bach, 191 P. 14, 15. 188 
Cal. 259, citing Corpus Juris. 
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Waiver of rule of law. Although, as is stated 
above, agreements between individuals may not pre¬ 
vail against laws in conflict therewith, subject to 
the restrictions of public policy parties may in 
3 ome circumstances waive the usual effect of a rule 
of law.®® 

§ 192. Agreements in Violation of Rule of 
Common Law 

Agreements In violation of rules of the common law 
are invalid. 

An act which is forbidden in any manner by the 
common law cannot be the foundation of a valid 
contract.®^ Particular applications of this rule 
are treated in §§ 19^200 infra. 

§ 193. -Agreements Involvmg Commis¬ 

sion of Crime 

An agreement involving the commission of a crime is 
illegal, but where such commission Is not contemplated 
by the parties an agreement offering an Incentive thereto 
may be valid. 

An agreement which involves the doing of any¬ 
thing which is a crime or an indictable oflfense 
at common law is illegal and void.®® This is true, 
for example, of an agreement to commit murder, 
larceny, arson, or assault;®® to abduct another 


to .print, publish, or sell a libelous work;® to in¬ 
demnify one for publishing a libel,® for committing 
a willful and malicious trespass,^ or for any other 
illegal act;® and also of a note given in consid¬ 
eration of counterfeit bank notes sold by the payee 
to the maker.® On the other han?l, where illegal 
acts are. already done, agreements to indemnify 
against their consequences are sustained."^ 

Incentive to crime. Where such commission is 
not contemplated by the parties, the fact that the 
contract offers an incentive to the commission of a 
crime will not render it illegal.® So a contract is 
not illegal, although the benefit to accrue to one 
of the parties is conditioned on the death of the 
other party,® or of a third person.^® 

§ 194. -Agreements Involving Civil 

Wrong 

An agreement involving the commission of a civil 
wrong against a third person, although such wrong 
Is not an Indictable offense or crime, is illegal and void. 

An agreement is -illegal and void where its ob¬ 
ject is the commission of a civil wrong against a 
third person, although the wrong may not be an 
indictable offense or crime either at common law 
or under the statutes.ii This is true, for example, 


N.T.—John n. Rosasco Creameries v. 
Cohen, 11 N.B.2d 908. 276 N.Y. 
274, reversing 292 N.T.S. 1, 249 
App.Dlv. 228 — Jewish Mental 
Health Soc. v. Village of Hastings- 
on-Hu.dBon, 6 N.T.S.2d 667, 255 App. 
Dlv. 77. 

Or.—Turney v. J. H. Tillman Co., 
228 P. 933, 112 Or. 122. 

13 C.J. p 412 note 4. 

Bffect of Illegality of contracts hot 
mala In se see infra 9 278. 

Coxpns Juris died 

(1) In support of rule that the 
court will require one seeking to dls- 
afllrm an illegal transaction to do 
equity.—American Trust Co. v. Cali- 
fomla-Westem States L. Ins. Co., 
Cal.App., 76 P.2d 201, 206. 

(2) In support of rule that a stat¬ 
ute Imposing specific penalties for 
an act not malum in se ia not In¬ 
tended to render contracts in viola¬ 
tion thereof Illegal and unenforce- 
ahla—Gulley-Glllespie Oil Co. v. 
Wright. aC.A.Okl., 281 P. 787, 790. 
98. N.T.—Roe V. Smyth. 300 N.T.S. 

1068, 252 App.Div. 609, motion 
granted 1 N.T.S. 1020, and motion 
denied 14 N.E.2d 181, 277 N.Y. 
599. 

Waiver of statutory provision see 
Infta 5 207. 

97. Ark.—K. & S. Sales Co. v. Lee, 
261 S.W. 903, 164 Ark. 449. 

Me.—Hinckley v. Glherson. 151 A. 
542, 129 Me. 808. 


N.C—^Respess v. Rex Spinning Co., 
133 S.B. 391, 191 N.C. 809. 

98. U.S.—^Horbach v. Coyle, C.C.A. 
Neh., 2 F.2d 702, 706, citing Cor¬ 
pus JoxlB. 

Ark.—K & S. Sales Co. v. Lee, 261 
S.W. 803. 164 Ark. 449. 

Colo.—Metropolitan Life Ins. Co. v. 
Roma, 50 P.2d 1142, 1148, 97 Colo. 
498, citing Corpus Jurl*—Greater 
Service Homebuilders' Inv. Ass'n 
V. Albright, 293 P. 846, 88 Colo. 
146. 

Mo.—Hoggard v. Dickerson, 166 S.W. 

1136, 180 Mo.App. 70. 

Tex.—Overland Sales Co. v. Pierce, 
226 S.W. 284, 285. citing Corpus 
Jhris. 

18 C.‘J. p 412 note 8. 

Illegality of agreement to marry 
where the parties are already mar¬ 
ried to the knowledge of each other 
see Breach of Marriage Promise 9 
2 £ 

99 . Mo.—^Hoggard v. Dickerson, 165 
S.W. 1186, 180 Mo.App. 70. 

13 C.J. p 413 note 9. 

1. Ark.—^Barker v. Parker, 23 Ark. 
390. 

8. N.C.—Ives V. Jones, 25 N.C. 638, 
40 Am.D. 421. 

3. D.S.—Arnold v. Clifford, C.C.R.L, 
1 F.Cas.No.555. 2 Sumn. 238. 

Tenn.—^Lea v. Collins, 4 Sneed 893. 
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Vt.—Atkins V. Johnson, 43 Vt 78, 6 
Am.R. 260. 

18 C.J. p 418 note 13. 

4. Ga.—Evans v. Collier, 4 SJ2. 264. 
79 Ga. 315. 

13 aj. p 413 note 14. 

5. U.S.—^Fidelity & Deposit Co. of 
Maryland v. Moore, D.C.Or., 8 F. 
2d 652, appeal dismissed Moore v. 
Fidelity & Deposit Co., 47 S.Ct. 
105, 273 U.S. 317, 71 L.Bd. 273. 

Colo.—Greater Service Homebuilders’ 
Inv. Ass'n v. Albright. 298 P. 845, 
88 Colo. 146. 

13 GJ. p 413. not© 16. 
ft Ind.—Blont v. Proctor, 5 Blackf. 
265. 

13 C.J. p 418 note 17. 

7, Pa.—^Headley’s Express & Stor¬ 
age Co. V. Shapiro. 95 Pa.Super. 
441. 

13 GJ. p 413 note 18. 

& IlL—Zeigler v. Illinois Trust, etc.. 
Bank, 91 N.E. 1041, 245 IlL 180, 28 
L.R.A.,N.S., 1112, 19 AnmCas. 127. 

9. Mass.—^Erell v. Codman. 28 N.E. 
578, 154 Mass. 454, 26 Am.S.R. 260, 
14 L.R.A. 860. 

Mo.—Stone v. Pennock, 81 Mo.App. 
544. 

13 C.J. p 413 note 20. 

IOl Tenn.—Brown v. O’DUl, 56 S.W. 

840, 104 Term. 250, 78 Am.S.R. 914. 
18 GJ. p 418 note 21. 

IIL U.S.—Roberts v. Criss, GGAJJ. 
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§ 195 


of an agreement involving the commission of 
a mere dvil trespass on land or goods,^2 jf it is 
known that it will be a trespass of an agreement 
contemplating or involving an illegal arrest of 
an agreement to perpetrate a fraud on a third per¬ 
son, see infra § 195; of a contract to infringe an¬ 
other’s copyright, patent, or trade-mark of an 
agreement to slander another^® or to publish a libel, 
see supra § 193; or of a tortious agreement induc¬ 
ing breach of another’s contract.^^ 


§ 195. -Agreements to Defraud Indivi¬ 
duals ‘ * 

An agreement to commit a fraud against a third per¬ 
son is illegal regardless of actual resulting injury to such 
person. 

T., 266 F. 286, 802, 11 A.L.II. 698, 

Quoting Ooxptu Jails. 

Oolo.—Greater Service Homebuild¬ 
ers’ Inv. Ass’n v. Albright, 293 P. 

345. 88 Colo. 146. 

Miss.—American Mfg. Co. v. Crescent 
Drug Co., 73 So. 888, 113 Miss. 130, 

L.R.A-1917D 482. 

Ohio.—Jackson v- Bryant, 169 N.EL 
825, 33 Ohio App. 468. 

13 C.J. P 413 note 22. 

.12. Ohio.—Jackson v. Bryant, 169 
N.E. 825. 33 Ohio App. 468. 

IS C.J. p 413 note 23. 

13. Mass.—Avery v. Halsey, 14 Pick, 

174. 

13 C.X p 418 nQ,te 24. 

14. Tex.—Morris v. Easling, 16 8. 

W. 226, 79 Tex. 141, 11 L.R.A. 398. 

64 C.J. p 784 note 74. 

15. Conn.—Nichols v. Ruggles, 8 
Day 145, 3 Ain.D. 262. 

16. La.—^Hayes v. Hayes, 8 LaAnn. 

468. 

17. TJ.S.—Roberts v. Criss, C.aA.N, 

T., 266 P. 296, 11 A.L.R. 698. 

N.Y.—Attrldge v. Pembroke, 266 N. 

T.S. 257, 236 App.Dlv. 101—Hock¬ 
ing Valley Ry. Co. v. Barbour, 179 
N.Y.S. 810, 190 App.Div. 341. 

JturtlAea hxeaoli of contraot 

(1) A contract of employment In¬ 
ducing one to terminate a previous 
emplorineut is not however, Illegal 
where the former employment con¬ 
tract was not breached by such ter¬ 
mination.—Babiklan V. Brown, Mass., 

199 N.SL 900. 

(2) So a contract of employment 
and indemnity against damages aris¬ 
ing from the breach of the former 
employment contract Is not Illegal 
where It is shown that repudiation 
of the former contract by the em¬ 
ployee could possibly have been Jus¬ 
tified by him.—Budd v. Morning Tel- 
egritph, 271 N.T.8. 588, 241 App.Dlv. 

■li2,'afllrmea .l9S N.B. 428, 265 N.Y. 

589. 

iS. U.S.-r<Jllfton V. Tomb, aC.A.W. 

Va., 21 F.2.d 898—Horbach v. I 


An agreement to perpetrate a fraud on a third 
person is illegal and void,i® regardless of whether 
actual injury results to such person.19 A contract 
will not be regarded as fraudulent, however, be¬ 
cause of the fact that its performance is impos¬ 
sible or improbable, except in extreme cases.20 

§ 196. -Agreements to Defraud Public 

Generally 

An agreement intended, or directly tending, to de¬ 
fraud the public generally, although not amounting to a 
criminal conspiracy, Is Illegal and void. 

Any agreement which is intended, or directly 
tends, to defraud the public generally, even though 
it may not amount to a criminal conspiracy, is ille¬ 
gal and void.2i It has been so held, for example, 

er as unsatisfactory.—Sam P. Mc¬ 
Cullough, Inc., V. Doggatt, 54 P.2d 
184, 176 Okl. 8. 

(6) Agreement by seller of auto¬ 
mobile to give false bill of sale 
overstating purchase price, to enable 
purchaser to collect excessive 
amount from insurance company.— 
Sayres v. Decker Automobile Co., 
145 N.E. 744, 239 N.Y. 73, reversing 
201 N.Y.S. 944, 206 App.Dlv. 812. 

(7) Other agreementa hpld Invalid 
as In fraud of third persons see 18 
C.J. p 413 note 29 [a]. 

Agreexomt haid not frandnleiit 

Providing that one party to agree¬ 
ment purchase land from owner, take 
deed therefor in name of other par¬ 
ty, who would resell it, first party' 
to get a commission from seller and 
second party to get commissions 
from purchasers from him, which 
commissions were to be pooled and 
divided.—Bates v. Dunn, Tex.Civ. 
App., 298 S.W. 28L 
19, Colo.—Armstrong v. Gresham, 
218 P. 114, 73 Colo. 18. 

99. Ga.—Equitable Loan, eta, Co. 
V. Waring, 44 S.B. 320, 117 Ga. 
699, 97 Ain.S.R. 177, 62 L.R.A 98. 

91. CaL—Baocloeco v. Transamerica 
Corporation, 88 R.2d 417, 2 Cal. 
App.2d 696. 

N.Y.—Sheridan v. Weber, 299 N.Y.S. 

726, 262 App.Dlv. 398. - 
Ohio.—Pope V. Standard Oil Co., 1 
Ohio N,P.,N.S., 86, affirmed 6 Ohio 
Cir.CL,N.S„ 262, 17 Ohio CIr.Dec. 
111 . 

Okl.—Sam P. McCullough,. Inc., v. 

Doggett, 64 P.2a 184, 176 Okl. 8. 
Or.—Thompson Optical Institute v. 

Thompson, 287 P. 965, 119 Or. 262. 
WIs.—Kryl v. Frank Holton & Co., 
269 N.W. 828, 217 Wis. 628. 

18 C.J. p 414 note 81'. 

Frandnlent advertilseBisiits 
Breach of a contract to publish 
paid advertisements is Justified 
where the copy submitted contains 
representations or statements' of 


Coyle. C.C.A.Neh., 2 F.2d 702, 706. 
citing Corpus Juris—^Roberts v. 
Criss, C.C.A.N.Y.. 266 F. 296, 802, 
11 A.LR. 698, citing Corpus Juris. 
Colo.—Armstrong v. Gresham, 218 P. 
114, 78 Colo. 13. 

N.Y.—Sheridan v. Weber, 299 N.Y. 

S. 726. 252 App.Div. 898. 

Ohio.—Jackson v. Bryant, 169 N.B. 

825, 33 Ohio App. 468. 

Tex.—^Rogers v. Rogers, Clv.App., 
230 S.W. 489, reversed on other 
grounds, ComuApp., 240 S.W. 1104. 
18 C.J. p 413 note 29. 

Agreements in fraud of creditors 
see Assignments for Benefit of 
Creditors SS 82-106; Compositions 
with Creditors (§ 18-14; and the 
C.J.S. title Fraudulent Conveyanc¬ 
es, also 27 aJ. p 418 note 1-p 893 
note 26. 

FartioUlar agraexneiitB held invalUL 

(1) Conveyance of leased proper¬ 
ty by lessor In order to oust and de¬ 
fraud lessee, on agreement that con- 
veyee would then reconvey the prop¬ 
erty.—^Rogers v. Rogers, Tex,Civ. 
Appn 230 S.W. 489, reversed on oth¬ 
er grounds, Com.App., 240 S.W. 1104. 

(2) Agreement for the promotion 
of store sales by a contest scheme 
contemplating that the store should 
credit contestants with fictitious 
votes for purcha8es.-^American Mfg. 
Co. V. Crescent Drug Co., 73 So. 883, 
113 Misa 180, L.R.A.1917D 482. 

(8) In a subscrijDtion contest, an 
agreement wherein one of the con¬ 
testants puts up money without fur¬ 
nishing a bona fide list of subscrib¬ 
ers, money to be returned if that 
contestant does not win.—Monroe v. 
Smith, 166 N.W. 682, 39 SJ). 618. 

(4) Transfer by widow of bank 
deposit to another to mislead board 
of child welfare els to her financial 
condition and obtain a widow’s pen¬ 
sion from it—Gray v. Leggitt 169 
N.Y.S. 311. 

(6) Dealer's E^rreement to return 
buyer’s money if dealer could resell 
as new automobile returned by buy- 
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of an agreement for the sale of goods to be packed 
and sold under labels misrepresenting their con- 
tents^* or quality of an agreement to maintain 
a fictitious price for certain stock on the stock 
exchange and of an agreement to sell one’s 
reputation or skill in a trade,^6 or in a profes¬ 
sion,enabling an unknown party to perpetrate a 
fraud on the public in his name.. Particular agree¬ 
ments have been held, however, not illegal as tend¬ 
ing to defraud the public.27 

'^Bohemian oat/* and similar transactions. As 
tending to defraud the public, agreements for the 
sale of grain for seed at a price far above its ac¬ 
tual value, in which the seller agrees to sell the 
crop raised' therefrom or a part of it for the buyer 
at an extravagant price, and which therefore can¬ 
not be performed without defrauding someone, 
and other agreements involving endless chains 
which must break at some point in their exten- 
sion,2® have ordinarily been held void. 


§197 

§ 197. -Frauds on Sellers and Bidders 

at Auctions or Private Sales 

Agreements Involving the fraudulent or unlawful 
raising or lowering of prices at public sales and com¬ 
petitions, not intended merely to prol;,ect the interests of 
the parties, are illegal; but an agreement not to purchase 
at private sale Is valid unless Intended to stifle a higher 
bid to the seller's Injury. 

Agreements which have for their obj'ect or ef¬ 
fect the fraudulent or unlawful raising or lower¬ 
ing of prices at auction sales or public competitions 
for sales or contracts, are illegal;®® but an agree¬ 
ment having the effect of restricting bidding may 
be legal where it is made to protect the rights 
of the parties and to advance their interests and 
there is no purpose to injure or defraud others 
interested in the result of the sale or contract 
award.®! Where no public or competitive sale is 
contemplated, an agreement between parties that 
one of them will not endeavor to purchase certain 
property, but will allow the other to do so is legal,®® 


fact which ard untrue, deceptive, or 
misleading.—Amalgamated - Furni¬ 
ture Factories v. Rochester Times- 
TJnlon, 219 N.Y.S. 706, 128 Mlsc. 673. 
Popularity contest 
Contract to pay for articles Inci¬ 
dent to conduct of popularity con¬ 
test, for which dealer was Instruct¬ 
ed candidates should be nominated 
by his casting fictitious votes, was 
invalid as based on fjfaud and deceit 
of the public, and therefore against 
public policy, It being immaterial 
that the complimentary votes were 
eQuallzed and the contestants put on 
the same footing.—Harrison v. Per¬ 
ry, 212 S.W. 911, 184 Ky. 722. ' 

98. N.T.—Mateme v. Horwlta, 6 N. 

B. 881, 101 N.T. 469. 
ftSi Cona—'Warshow v. Elwood, 76 
A. 5S1, 83 Cona 430. 

2A. D.C.—Harper v. Crenshaw, 82 F. 
2d 846, 65 APP.D.C. 239, 102 A.L.R. 
862, certiorari denied 56 S.Ct 967, 
298 n.S. 686, 80 L.Ed. 1406. 

N.T.—Livermore v. Bushnell, 6 Hun 
285. 

86. N.Y.—pioss V. Bloomer, 23 Bjarb. 
604. 

18 C.J. p 414 note 88. 

Bala by tradesmaii of empty hags 
and labels to another to be filled and 
sold by him as goods of former.— 
Bloss V. Bloomer, supra. 

88. Wis.—^Kryl v. Frank Holton & 
Co., 259 N.W. 828, 217 Wis. 628. 

13 aj. p 414 note 84. 

Baittonlar agreements held Illegal 
(1) Agreement by a physician to 
permit another to take his oflace and 
to practice In his name.—Jerome v. 
Bigelow, 66 lU. 462, 16 AiaR. 697— 
II C.J. p 414 note 84. 


(2) Agreement by author to as¬ 
sign privilege of publishing books 
with his name on the title page, or 
by a painter to sell to another the 
right to place his signature on pic¬ 
tures painted by the latter. 

Mo.—Skinner y. Oakes, 10 Mo.App. 
46. 

N.Y.—^Hegeman v. Hegeman, 8 Daly 

1 . 

(3) Agreement of a musical direc¬ 
tor to allow another to use his name 
as the name of the latter's band.— 
Blakely y. Sousa, 47 A. 286, 197 Pa. 
305, 80 Am.S.R. 821—13 C.J. p 414 
note 36. 

87. Minn.—Stronge Warner Co. y. 
H. Choate & Co., 182 N.W. 712, 149 
Minn. 30. 

Or.—Thompson Optical Institute v. 

Thompson, 287 F. 966, 119 Or. 263. 
Wis.—Trumpf y. Shoudy, 164 N.W. 

464, 166 Wis. 363. 

18 C.J. p 414 note 81 [hi, 

OpevatloB of buslxiMis | 

Operation of retail millinery busi¬ 
ness' in a department store owned by 
another under the name of such oth¬ 
er and ostensibly as If conducted by 
him is not a violation of law relat¬ 
ing to the disclosure of the true 
owner or seller of merchandise.— 
j Stronge Warner Co. v. H. Choate & 

I Co., 182 N.W. 712, 149 Minn. 30. 

93. Mich.—McNamara v. Gargett, 36 
N.W. 218, 68 Mich. 464, 18 Am.S.R. 
365. 

IS aj. p 416 note 37. 

29. Mich.—^Hubbard v. Frelberger, 
94 N.W. 727, 183 Mich. 139. 

18 C.J. p 416 note 38. 

Oontiaots held valid 
(1) Contract to sell registered 
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sows, and to buy from buyer cer¬ 
tain number of progeny of same at 
forty per cent above Chicago mar¬ 
ket.—Muscoda State Bank v. Kolar, 
208 N.W. 916, 187 Wis. 39. 

(2) Other contracts held valid see 
13 aJ. p 415 note 38 [a]. 

30. Ga.—^Rlttenbaum v. Cohen, 113 
S.E. 828, 29 Ga.App. 87. 

Ey.—^Kentucky Ass'n of Highway 
Contractors v. Williams, 280 S.W. 
987, 218 Ky. 167, 46 A.L.R. 544. 
Mich.—Leland v. Ford, 228 N.W. 218, 
246 Mich. 699. 

Or.—Newport Const Co. v. Porter, 
246 P. 211, 118 Or. 127. 

Pa.—^Ford Motor Co. v. Sweeten Au¬ 
tomobile Co., 178 A. 48, 318 Pa. 
177. 

Tex.—Taylor v. Lafevers, Com.App., 
221 S.W. 967, reversing, Civ.App., 
198 S.W. 661—Held Bros. v. Riesto, 
Clv-App., 281 S.W. 688—Hall v. 
San Jacinto State Bank, Clv.App., 
266 S.W. 606—City Nat Bank of 
Corpus Christl v. City of Corpus 
Christi, CivJtpp., 233 S.W. 376. . 
18 C.J. p 416 note 88. 

Chilling or raising bids at auction 
sales generally see Auctions and 
Auctioneers S 7. 

Interference with bidding at Judicial 
sales as agafnat public policy see 
infra S 226. 

3L Ga.—RIttenbaura v. Cohen, 113 
8.E. 828, 29 Ga.App. 87. 

Mlph,—Leland v. Ford, 223 N.W. 218, 

I 245 Mich. 599. 

[Tex.—^Taylor v. Lafevers, ConuApp., 
221 S.W. 967, reversing, Civ.App., 
198 S.W. 661. 

Wash.—Wilder v. Nolte, 79 P.2d 682. 

32. Tenzu—White v. McMath, 166 S, 
W. 470, 127 Term. 718. 44 L,rX 
N.S., 1116. 
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unless its purpose and effect is to stifle a higher 
bid, to the injurj^ of the seller 33 

§ 198. -Agreements of Agents, Trustees, 

*, and Others in Fiduciary or Confiden¬ 
tial Capacity 

Agreements Involving fraud or breach of trust or 
duty on the part of one standing In a fiduciary or con¬ 
fidential relation are illegal and void as defrauding- or 
tending to defraud third persons whether or not actual 
Injury is suffered by such third persons. 

Contracts, the object or tendency of which is 
to constitute a fraud or breach of trust or breadi 
of duty on the part of one who stands in a fiduciary 
or confidential relation, are illegal and void, as con¬ 


stituting, or tending to constitute, a fraud on third 
persons.34 While it is often said that such agree¬ 
ments are against public policy, because it is the 
policy of the law to secure fidelity in the discharge 
of their duties by all persons holding such posi¬ 
tions of trust and confidence, yet it is more ac¬ 
curate to say that such agreements, tending to cause 
unfaithful conduct by fiduciaries, are illegal be¬ 
cause they are in effect agreements to wrong or 
to defraud the persons whose interests the fidu¬ 
ciaries have in charge.® ^ Contracts of this char¬ 
acter are those involving dereliction of duty by 
an agent,®* an employee,3"^ an attorney,®® an auc¬ 
tioneer,®® a receiver,^® a trustee,an executor or 


33. Va.—Kincheloe v. Strayer, 96 S. 

B. 167, 128 Va. 178. 

9L U.S.—Horbach *v. Coyle, C.C.A. 
Neb., 2 F.2d 762, 706. citing Cor. 
PUB Jnrls. 

Colo.--Arm«trong v, Greaham, 213 
P. 114, 116, 78 Colo. 18, citing Cor¬ 
pus Jails. 

Minn.—Bojnim v. Jordan, 178 N.W. 
168, 146 Minn. 66. 

N.D.—Mees v. Orewor, 245 N.W. 818, 
63 N.D. 74, 

Pa.—Johnson v. Nlpjpert, 144 A. 407, 
294 Pa. 473—Johnson v. Nippert, 
144 A. 404, 406, 294 Pa. 464, citing | 
Goxpas Juris. 

Tex.—Dial v. Martin, Clv.App., 87 S. 
W.2d 166, 188, quoting Corpus Jo- 
xls, and reversed on other grounds 
Martin v. Dial, ConiJlpp., 67 S.W. 
2d 75, 89 A,L.Il. 671-C. C. Slaugh¬ 
ter Cattle Co. V. Potter County, 
CivJLpp., 236 S.W. 296, 318, quot¬ 
ing Cotpus Juris—¥am v. Gonza¬ 
les, Civ.App.. 198 S.W, 1132, re¬ 
versed on other grounds, Com.App., 
222 S.W. 643. 

Wyo.—^Hoge v. George, 200 P. 96, 
101, 27 Wyo. 428, 18 A-tuR 469, 
citing Corpus Juris. 

IS q.J. P 416 note 44. 

Agreements of corporate officers or 
stockholders as fiduciaries see In¬ 
fra S 199. 

80 . Okl.— ^Ll S. Cogswell Duinber 
Company v. Manaha n , 274 P. 871, 
872, 185 Okl. 174, citing. Corpus 
Juris. 

Pa.—Johnson v. Nippert, 144 A. 407, 
294 Pa. 473—Johnson v. Nippert, 
144 A. 404, 406, 294* Pa. 464, citing 
Corpus juris. 

Tex.—Dial v. Martin, Clv.App., 87 S. 
W.2d 166, 188, quoting Corpus Jo. 
xis, and reversed on other grounds 
Ma^n V. Dial, Com.App., 67 S.W. 
2d 76, 89 AXiJt. 671—C. G Slaugh¬ 
ter Cattle Co. V. Potter County, 
GlvApp., 235 S.W. 296, 318, quoting 
Corpus Juris. 

18 GJ. P 415 note 45. 

38L TJ.S.—Hyland v. Millers Nat Ins. 
Co., C.C.A.Cal., 91 F.2d 786, affirm¬ 
ing. D.G. 68 F.2d 1008, rehearing 


r denied 92 P.2d 462—Wolfe v. In- 
temational Reinsurance Corpora¬ 
tion. C.GA.N.T., 73 F.2d 267, cer¬ 
tiorari denied 55 S.Ct 637, 294 U. 
S. 726, 79 KEd. 1256. 

Kan.—^Eimble v. Independence Gas 
Co., 196 P. 1063, 1064, 108 Kan. 
697, citing Corpus Juris. 

Mo.—Ferles & Stone v. Childs Co., 
104 S.W.2d 361. 363, 340 Mo. 1125, 
citing Corpus Juris. 

N.D.—^Mees v. Grewer, 245 N.W. 813, 
68 N.D. 74. 

Ohio.—Pagel v. Creasy, 26 Ohio Cir. 
Ct..N.S., 113. 

Tenn.—Hawkins v. Bym, 261 S.W. 
980, 983, 150 Tenn. 1, citing Cor¬ 
pus Juris. 

13 C.J. p 415 note 46. 

Time of making agreement 
In determining whether contract is 
voidable on ground of fraud because 
of payment by one party or promise 
to pay secret commission to other 
party’s agent vital considerations 
are time when promise was made 
and whether It was made to agent of 
one party or of both parties.—Santa 
Marla Del Oro Mines Co. v. Inter¬ 
national Mining Corporation, D.C. 
DeU 20 F.Supp. 816. 

PaiUoulsr agreemeati held Illegal 

(1) Agreement whereby agent of 
seller Is to participate In profits 
made by buyers on contracts placed 
with them.—Hernandez v. Brookdale 
Mills, 186 N.T.S. 485. 194 App.Dlv. 
369. 

(2) Undisclosed agreement of bro¬ 
ker for vendor, with Intending puiv 
chaser, whereby broker was to profit 
by inducing principal to sell prop¬ 
erty at lower figure.—Greenfield v. 
Bausch, 263 N.T.S. 19, 238 App.Dlv. 
52. 

(8) Other agreements held illegal 
see 18 GJ. p 416 note 46 [a]. 

37. .N.Y.—Kraus v. H. Pacter & Co., 
284 N.T.S. 687. 184 Mlsc. 247. 

18 GJ. p 416 note 47. 

I Bribe not conneoted with oontraot 
■ However, that one suing on a con¬ 
tract had bribed an employee, think- 
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ing him an official^ and then entered 
into a contract with the real official, 
who knew nothing of the bribery, 
which did not aspect the latter trans¬ 
action, did not Invalidate the Con¬ 
tract-Merchants' Line v. Baltimore 
& 0. R. Co., 118 N.E. 788, 222 N.Y, 
344, reversing 164 N.Y.S. 1133, 170 
App.Dlv. 942. 

38. N.Y.—Grudberg v. Midvale 
Realty Co., 196 N.Y.S. 760, 119 
Mlsc. 658. 

18 GJ. p 416 note 48. 

Partdouhur agreements held illegal 

(1) Agreement to have attorney 
advise client to purchase certain 
property.—Grudberg v. Midvale Real¬ 
ty Co., 196 N.Y.S. 760,^ 119 Miec. 568. 

(2) Other agreements held Illegal 
see 13 GJ. p 416 note 48 [a]. 

89. Kan.—^Hinnen v. Newman, 12 P. 

144, 36 Kan. 709. 

13 GJ. p 416 note 49. 

f 

40, Ind.—New Amsterdam Casualty 
Co. V. Madison County Trust Co., 

• 142 N.B. 727, 81 Ind.App. 157. 

13 C.J. p 417 note 66 [a]. 

41. U.S.—Marshall v. Lovell, C.GA. 
Minn., 19 F.2d 751, affirming. D.G, 
11 F.2d 632, and certiorari denied 
48 S.Ct 207, 276 U.S. 616, 72 L.Bd. 
783. 

Conn.—Mallory v. Mallory Wheeler 
Co., 23 A, 708, 61 Conn. 131. 

N.Y.—Barr v. New York, etc., R. Co., 
26 N.E. 145, 126 N.Y. 263—Merrill 
V. United Box Board, etc., Co., 128 ■ 
N.Y.S. 959, 148 App.Dlv. 837. 

13 C.J. p 416 note 60. 

Fartloulsx agreementiB bSld Illegal 

(1) Providing for secret profit to 
member of bondholders’ committee 
to secure ratification of contract for 
purchase of property.'—Marshall v. 
Lovell, GGA-Mlnn., 19 P.2d 761, af¬ 
firming, D.G, 11 P.2d 682, and cer¬ 
tiorari denied 48 RCt 207, 276 U.S. 
616, 72 L.Ed. 783. 

(2) Other agreements by trustees 
held Illegal see 18 GJ. p 416 note 60 
[»]. 
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administrator,« a spouse,« a guardian,« partners 
and others who are engaged m a joint enterprise 
or undertaking or are jointly interested in a mat- 
ter 45 or jointly Uable.in an action,« public officers 
or employees, 47 and, any other persons occupying 
fiduciary or confidential positions.48 

To bring an agreement within this rule it must 
aopear both that there was in'fact some relation 
of trust or confidence and that the agreement con¬ 


templated or tended to a violation of the same. 
So ari agreement under which the person holchng 
a position of trust is to profit from transactions 
^vith his principal is legal if the latter consents 
thereto after full disclosure of its terms.^o The 
fact, however, that the third person with respect 
to whom the relation of trust or confidence exists 
is not injured,51 or subsequently makes no com¬ 
plaint as to the transaction,52 does not purge the 
contract of its illegality. 


^ jjY. _ ^Peck V. Sands, 198 N.T.S. 

sn 119 Mlsc. 804, reversed on 
other grounds 201 281> 

A0 T).DIv. 879. which Is affirmed 144 
N.B. 893, 238 N.Y. 66B. 

18 C.J. P 418 note 51. 

PartioulM agreements held lUegal 

(1) Agreement of executrix to pay 
another her commissions as execu¬ 
trix in consideration of the rendition 
of services by him of a business na¬ 
ture such as would ordinarily be ex¬ 
pected of an executor.—Peck v. 
Sands, supra—13 C.J. p 416 note 61 

[а] (B). 

(2) Agreement by administrator 
for indirect purchase of property of 
the estate at his own sale as admin- 

Qa.—Norton v. Fleming, 89 S.K B78, 
145 Ga 476. 

WVa—H aymond v. Hyer, 92 S.B. 

. 864, 80 W.Va B94, L.R.A.1918B 1. 

(8) Other agreements held illegal 
see 13 aJ. P 416 note 61 [a] (2)-(4), 

(б) -(9), [h]. 

4a Colo.—^Armstrong V. Gresham, 
213 P. 114, 78 Colo. 18. 


OkL—Chrisman v. Parks, 281 P. 
569, 139 OkL 152. 

13 C.J. P 416 note 62. 

FarOcnlar agreements held Illegal 

(1) Agreement by parent to pro¬ 
cure his appointment as guardian of 
child's property and sell such prop¬ 
erty to another at a specified prica 
Arlz.—^Brown v. Peterson, 233 P. 896, 

27 Arlz. 418, rehearing denied 236 
P. 1117, 28 Aria. 121. 

Utah.—Olsen v. Bank of Ephraim, 
68 P.2d.l96, rehearing denied 73 P. 
2d 78. 

(2) Other agreements held Illegal 
see 13 C.J. p 416 note 62 [a], 

45. Cal.—^Tappan v. Albany Brew¬ 
ing Co., 22 P. 257, 80 Cal. 670, 13 
Am.S.R. 174, 6 L.R.A. 428. 

13 C.J. p 416 note 63. 

46. U.S.—Selz V. Unna, IlL, 6 Wall 
827. 18 L.Bd. 799. 

18 C.J. p 417 note 54. 

47. N.J.—Ames v. Board of Educa¬ 
tion of Montclair, 127 A. 96, 97 N. 
J.Eq. 60. 

13 C.J. p 417 note 66. 

4a U.S.—Reilly v. Beekman, C.C. 

JLN.Y., 24 P.2d 791. 

13 C.J. p 417 note 66. 


Farfdoular agi^eements held Illegal 

(1) Agreement of one acting as 
fiwnTi>»ip.i adviser to another to rec¬ 
ommend censln person as an attor¬ 
ney, in consideration of a share in 
the fees to be charged, where fullest 
disclosure is not made to the prin¬ 
cipal.—Reilly V. Beekman, supra. 

(2) Other agreements held illegal 
I see 13 C.J. p 417 note 66 [a]. 

49. S.D.—Citizens’ State Bank of 
Mobridge v. Rosenberger, 167 N. 

W. 164, 40 S.D. 266. 

18 C.J. p 417 note 87. 

Test of emstenoa of relationship , 
“Fiduciary relationship" must be 
a relationship from which the law 
infers or presumes the exercise of 
undue infiuence, the 1i,est being 
whether there was confidence re¬ 
posed on one side and accepted on 
the other, with a resulting depend- 
lence by the one party and influence 
by the other.—Hoge v. George, 200 
P. 96. 27 Wyo. 428, 18 A.L.R. 469. 

Partloular ^^(Tesments held valid 

(1) Agreement to give commission 
to one acting as joint agent of both 
parties, made after completion of 
contract—Santa Marla Del Oro 
Mines Co. v. International Mining 
CorporaUon, D.C.D€L, 20 F.Supp. 316. 

(2) Contract to Indemnify hank 
for any loss on account of transfer 
to geheral cheating account of ven¬ 
dor of deposit made by purchaser to 
be returned in case sale was not 
1 completed, where deposit was not in 

escrow and no fraud or collusion on 
part of bank was shown.—Citlstens' 

I state of Mobridge v. Rosen- 

jberger. 167 N.W. 164, 40 SJD. 266. 

(3) Agreement by legatee to pay 
two of testator’s sisters specified 
sum to induce their brother and sis¬ 
ter to withdraw objections to will by 
accepting settlement—Callaghan' v. 
Corbin, 176 N.B. 109, 266 N.Y. 401, 
81 A.L.R. 1184, reversing 245 N.Y.S. 
778, 281 APP.D1V. 708, which af- 

I firmed 240 N.Y.S. 626, 136 Misa 731. 

I and motion denied 177 N.B. 187,■ 266 
N.Y. 663. 

(4) Medical society member's con¬ 
tract to procure society’s Indorse¬ 
ment of medical arts building for 
consideration, where society incurred 

1 no obligation by Its indorsement and 
had no financial interest in tlie sub¬ 


ject matter of the contract-Hoover 
V, Hamilton, Tex.Clv.App., 14 S.W. 
2d 936, error refused. 

(6) Vice president's agreement 
that accommodation note should be 
j secured by collateral bank's debtor 
deposited to secure indebtedness.- 
Ellington v. Commercial State Bank 
of San Augustine, Tex.Civ.App., 16 
•S.W. 2d 69, affirmed Commercial State 
Bank of San Augustine v. Ellington, 
ComJipp., 24 S.W.2d 369. 

(6) Agreement between attorney 
and trustees of oil syndicate making 
trustees personally liable thereunder 
for attorney fees.—Andrews v. Hor- 
Iton, 47 P.2d 496, 8 CaLApp.2d 40. 

(7) Surety's contract to be advised 
or consulted as to where money of 
county is to be deposited by the 
county treasurer.—Beaver County v. 
Home Indemnity Co., 62 P.2d 435, 88 
UtaJi 1. 

(8) Curator's agreement with 
surety on his bond that surety should 
have Joint control over ward’s bank 
account and surety’s agreement with 
bank that no withdrawals would be 
permitted by curator without sure¬ 
ty's consent—Lloyds Ins. Co. of 
America v. Moberly, Mo.App., 82 S. 
W.2d 139. 

(9) Agreement for one to procure 
purchasers and contracts for horses 
at acceptable prices for a certain 
I commission was held not illegal as 
a contract to exert personal Influ¬ 
ence with agents of foreign govern¬ 
ments.—Smyth Bros.-McCleary-Mo- 
Clellan Co. v. Boresford, 104 S.B, 371, 
128 Va 137. 

(10) Other agreements held not to 
Involve breach of trust or confidence 
see 13 C.J. p 417 note 67 [a]. 


50 , N.Y.—Cholot V. Strohm, 266 N. 

Y.S. 647, 286 App.Div. 160. 

Oiti,— Jj. S. Cogswell Lumber Com¬ 
pany V. Manahon, 274 P. 871, 186 
Okl. 174. 

Tex._^Hoover v. Hamilton, ClvJipp. 

14 S.W.2d 936, error refused. 

Isi, Colo.—Armstrong v. Gresham, 
213 P. 114, 116, 73 Colo. 13, citing 
Corpus Juris. 

jq',D._Mees v. Grewer, 245 N.W. 815, 
*63 N.D. 74. 

18 C.J. P 418 note 68, 

I 52 , N.Y.—Grudberg v. Midvale Real- 
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. § 199. -Agreements by Promoters, 

Stockholders, and Officers of Corpo¬ 
ration 

Although agreements tending to Induce promoters, 
stockholders, or officers to act unlawfully or In disregard 
of the true Interests of the corporation and Its other 
stockholders are invalid, contracts which are not fraudu¬ 
lent and not In violation of any such duty, as, for ex¬ 
ample, agreements by all the stockholders as to corporate 
control and policy, or voting trusts for a proper purpose 
and not prohibited by law, are generally valid. 


Contracts are invalid which tend to induce pro¬ 
moters,53 stockholders,54 or officers®® of corpora¬ 
tions to act unlawfully or in disregard of the true 
interests of the corporation and its other stockhold¬ 
ers. So contracts tending to cause stockholders to 
act from personal interest in the selection of cor¬ 
porate officers, rather than from a consideration of 
the interests of the entire body of stockholders,®® 
and having the effect of withdrawing from the 


ty Co 196 N.T.S. 760, 119 Mlsc.f il*—Standard Lumber Co. v. But- 
553 ■' ler Ice Co^ Pa.. 146 F. 369. 76 C. 


5& N.T.—-Rosenthal v. Light, 173 N. 
T.a 743, 185 App.Div. 702, affirm¬ 
ed 126 N.E. 924, 227 N.T. 687. 

13 OJ. p 418 note 69. 

Depriving directors of m a n a g e ment 
A contract to organize a corpora¬ 
tion, and to have such corporation 
execute an agreement whereby It 
would become in effect only a selling 
agency, bound to buy goods and to 
sell same at a price dictated by the 
seller, was void, as constituting an 
attempt to deprive the directors of 
such corporation of the free exercise 
of their judgment as to the corpora¬ 
tion's business.—Rosenthal v. Light, 
supra. 

54 III—In re Graves’ Estate, 221 
IllJlpp. 379. 

Mass.—Hellier v. Achom, 151 N.E. 

305. 255 Mass. 273, 45 A.L.R. 788. 
Minn.—Seitz v. Michel, 181 N.W. 102, 
148 Minn. 80, 18 A.L.R. 1060. 
Wyo,—Kirch v. Oakdale Milling Co., 
232 P. 784, 82 Wyo. 328. 

18 C.J. p 418 note 60. 

Particular agreemaiL'to hCU Illegal 

(1) Agreement with corporation 
perpetuating stockholder in office as 
director and manager in violation of 
statute reauiring directors to be 
elected annually by the stockholders. 
—Glass V. Basin & Bay State Min. 
Co., 77 P. 302, 81 Mont 2L 

(2) Agreement to be controlled in 
voting and conducting corpomtlon’s 
affairs by other party's wishes^ 
Creed v. Copps, 162 A. 869, 103 Vt 
164, 71 A-L.R. 1287. 

(3) Agreement to vote In favor of 
certain loan by corporation In con¬ 
sideration of another’s promise to 
cancel certain promissory note.— 
Stott v. Stott 242 N.W. 747. 268 
Mich. 547. 

(4) Contract unknown to one of 
stockholders, whereby corporation 
wns to retain another stockholder as 
general manager for ten-year pe¬ 
riod.—Thielsen v. Blake, Moffltt & 
Towne, 17 P.2d 660, 142 Or. 69. 

('6) Other agreements held Illegal 
see 13 OJ. p 418 note 60 [a]. 

S5k U.S.—Warden v. Union Pac. R 
Go., Neb., 108 n.S. 651, 26 L.Ed. 
609—Horbach v. Coyle, C.C.A.Neb., 
2 F.2d 702, 706. Citing Coxpos 


C.A. 639. 7 L.RA..N.S., 467. 
Kan.—Federal Reserve Life Ins. Co. 
V. Gregory, 294 P. 869, 861, quoting 
Corpus Turla—Kimble v. Independ¬ 
ence Gas Co., 196 P. 1063. 108 Kan. 
697. 

Md.—Davis V. Gemmell, 17 A. 269, 70 
Md. 356. 

Mass.—Guernsey v. Cook, 120 Mass. 
501. 

Minn.—Seitz v. Michel, 181 NW. 102, 
148 Minn. 80. 12 A.L.R 1060. 
Mo.—Schibi v. Miller, App., 268 S.W. 
484. 

13- aj. p 418 note 6L 
Obligations of directors as fiduciaries 
see the C.J.S. title Corporations $§ 
761-836, also 14A C.J. p 97 note 66- 
p 169 note 76. 

ItoBtrlottog director's dlsoretlou 
A contract restricting directors’ In 
the free exercise of discretion or 
judgment is against public policy, 
and hence they cannot contract either 
among themselves or with stockhold¬ 
ers as to how to vote, whether for 
another’s benefit or even for corpo¬ 
ration’s benefit. 

Pa.—Dubhs v. Kramer, 163 A, 733', 
302 Pa. 466. 

Yt—Creed v. Copps, 162 A. 369, 103 
Yt 164, 71 A,L.R 1287. 

PartloolaT agreemaats held illegal 

(1) Agreement to aid another to 
gain control of corporate assets. 
U.S.—Kratzer v. Day, C.C.A.WaBh., 

12 F.2d 724—Horbach v. Coyle,,C.a 
A-Neb., 2 F.2d 702. 

Utah.—Elggren v. Woolley, 228 P. 

906, 64 Utah 183. 

18 OJ. p -418 note 61 [a] (4). 

(2) Agreement dealing with the 
employment, appointment, or election 
of person as officer and the mainte¬ 
nance of a certain salary. 

La.—Williams v. Fredericks, 176 So. 
642, 187 La. 987—Lothrop v. Gou- 
deau, 76 So. 794. 142 La. 842. 
Mich.—Leland v. Ford, 223 N.W. 

218, 245 Mich. 699. 

Minn.—Van Slyke v. Andrews, 178 
N.W. 969, 146 Minn. 816, 12 A.L 
R. 1068. 

N.T.—Odell V. Wells, 171 N.Y.S. 346, 
188 App.Dlv. 242. 

Pa.—Dubbs v. Kramer, 163 A. 738, 
802 Fa. 455. 

18 C.J. p 418 note 61 [a] j[l). 
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' (3) Agreement to resign or pro¬ 
cure resignation of other directors, 
and turn management and control 
over to another. 

Cal.—Mitchell v. Dllbeck, 74 P.2d 233 
—Mitchell V. Dilbeck. App., 66 P. 
2d 1261. 

Mo.—Reed v. Catlett, 68 S.W.2d 734, 
228 MoA.pp. 109. 

OkL—Griffin v. Patterson, 80 P.2d 
246. 

(4> Agreement of bank officers 
with respect to the making of fraud¬ 
ulent or‘unlawful loans. 

Mo.—Bank of Dexter v. Simmons, 
App., 204 S.W. 887. 

Okl.—^Flrst Nat Bank v. Vantage 
Mining Co.. 231 P. 266, 106 Okl 6, 
41 A.L.R 346. 

(5) Agreement engaging directors, 
or corporation acting through direc¬ 
tors, unrestrictedly to declare divi¬ 
dends.—Lindgrove V. Schluter & Co., 
176 N.E. 832, 256 N.Y. 439, reversing 
243 N.Y.S. 879, 230 App.Div. 742, 
and answering certified question 246 
N.Y.S. 837, 281 App.Div. 760—791 
Corporation v. Engel, 278 N.Y.S. 823, 
162 Misc. 107. 

(6) Agreement whereby officer is 
to profit secretly from business 
transactions between corporation and 
another.—^Anderson v. O'Briant Tex 
Civ.App., 3 S.W.2d 842, error refused 
—Hendricks v. Wall, TexCiv-App., 
277 SW. 207. 

(7) Other agreements held illegal 
see 13 C.J. p 418 note 61 [a] (2)-(3), 

(6H9)- 

55, Ill.—People V. Pyle, 286 IllApp. 
632. 

La.—Lothrop v. Goudeau, 76 So. 794, 
142 La 842. 

Minn.—Seitz v. Michel, 181 N.W. 102; 

148 Minn. 80, 12 AX.R 1060. 
N.Y.—Fabre v. O’Donohue, 173 N.Y. 
S. 472, 186 App.Dlv. 779, affirming 
168 N.Y.S. 90, 180 App.Div. 666. 

13 aJ. p 419 note 62. 

"Although a stockholder may vote 
as he pleases, public policy forbids 
the enforcement of a contract by 
which a stockholder undertakes to 
bargain away his right to vote for 
directors according to his best judg< 
ment, and in the interest of the cor¬ 
poration.’’—Haldeman v. HAldeman, 
197 S.W. 876, 382, 176 Ky. 636. 
FaxUoulnx agreeaiuata heUl Ulwal 
(1) To permit another, during his 
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directors the contra! and direction of corporate 
affairs, business, and management, which is vested 
in them by law,^'^ are ordinarily void. This rule 
has also been extended to contracts placing stock¬ 
holders under improper influences in determining 
the administrative actions of the corporation.^* 

On the other hand, particular agreements en¬ 
tered into by stockholders and officers, not made 
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for a dishonest or fraudulent purpose, not in¬ 
jurious to the interests of the corporation, and not 
in violation of any duty thereto, have been held 
legal.** So agreements between stockholders look¬ 
ing toward the control of the corporation may be 
sustained where entered into in good faith and for 
purposes not detrimental to the interests of the 
corporation and other stockholders;** and it is 
not illegal for persons* about to form a corporation 


lifetime, to share in the management 
of corporation and to furnish him 
with employment by such corpora¬ 
tion.—Seitz V. Michel, 181 N.W. 102, 
148 Minn. 80, 12 A.I 1 .R. 1060. 

(2) To keep one in control of a 
corporation as long as he does his 
best for it—Hellier v. Achom, 161 
N.R 806, 256 Mass. 27S. 46 A.L.R. 
788. 

(S) Prescribing that one of the five 
directors of a corporation should be 
elected from two nominees of another 
corporation, whose interests were an¬ 
tagonistic, thus reaulrlng an elec¬ 
tion in a manner differing from that 
prescribed by statute.—People v. 
Burke, 212 P. 837, 72 Colo. 486, 80 
AL.R. 1086. 

(4) Pooling agreement between the 
owners of a majority of the stock 
of a corporation to last for ten years, 
the directors elected to be divided 
between the members of the pooL— 
Brldgers v. Staton, 68 S.B. 892, 160 
N.C. 216. 

87. U.S.—Sherman & Ellis v. Indi¬ 
ana Mut Casualty Co., C.C.A.Ind., 
41 F.2d 688, certiorari denied 61 
S.Ct 107, 282 U.S. 898, 76 L.Bd. 
'787. 

Cal^mith v. California Thom 
Cordage, 18 P.2d 893, 129 CaLApp. 
98. 

Colo.—Borland v. John F. Sass Print¬ 
ing Co., 32 P.2d 827, 96 Colo. 63. 
Iowa.—Clark v. First Nat Bank, 269 
N.W. 211, 219 Iowa 637. 

Minn.—Jacobson v. Barnes, 222 N.W. 
341, 176 Minn. 4. 

N.T.—McQuade v. Stoneham, 189 N. 
E. 234. 263 N.Y. 323, reversing 262 
N.T.S. 966, 238 App.Dlv. 827, af¬ 
firming 256 N.T.S. 431, 142 Mlsc. 
842, reargument denied 263 N.Y.S.| 
948, 239 AppiDIv. 778. Reargument 
denied 191 N.E. 614, 264 N.Y.S. 460; | 
contra on former appeal McQuade 
V. Stoneham, 242 N.Y.S. 648, 230 
App.Dlv. 67. 

Tex.—Beaton v. Continental' South- j 
land Savings & Loan Ass’n, Civ. 
App., 101 S.W.2d 906, error dis¬ 
missed. 

18 C.J. p 418 note'61 [a] (8). 
Passive management 
Agreement by two stockholders 
for dominant purpose of providing 
passive president and directors, Tsub- 
servlent to will of one of such stock¬ 


holders, was Illegal although parties 
acted In good faith.—Manson v. Cur¬ 
tis, 119 N.E. 569, 228 N.Y. 313, Ann. 
Caa.l918B 247, affirming 166 N.Y.S. 
1123, 171 App.Div. 964. 

Power to dlsohai^e employee 
Agreement among stockholders 
whereby directors cannot discharge 
unfaithful employee is against pub- 
Uc policy.—Pells v. Katz, 176 N.E. 
616, 266 N.Y. 67, afllrmlng 243 N.Y.S. 
878, 230 App.Dlv. 726. 

Joining in contract of corporation 
Where a corporation has power to 
contract to Issue stock to a general 
manager, the fact that the majority 
stockholder also Joins in the contract 
does not render it invalid under the 
text rule.—Reed St Fibre Products 
Corporation v. Rosenthal, 138 A. 665, 
153 Md. 601. 

5a Minn.—Seitz v. Michel, 181 N.W. 

102, 148 Minn. 80, 12 A.L.R 1060. 
Vt—Creed v. Copps, 162 A. 369, lOJ 
Vt 164, 71 A.L.R. 1287. 

18 aj. p 419 note 63. 

6a IlL—^Pungs V. American Brake 
Beam Co., 66 N.E. 646, 200 Rl. 
806—^Haines v. Mid-West Whole¬ 
sale Grocery Co., 273 IlLApp. 696. 
Wyo.—Kirch v. Oakdale Milling Co., 
282 P. 784, 82 Wyo. 828, 
Agreements held IhtsI 

(1) Agreement between employer 
holding entire Interest of corporation 
and employee purchasing stock that 
employer may repurchase when em¬ 
ployee leaves employ.—^Halsey v. 
Boomer, 210 N.W. 209, 236 Mich. 328, 
48 AL.R 622. 

(2) Promise of stockholder In con¬ 
sideration of acceptance by another 
of an office that has been regularly 
tendered him by the corporation.— 
Kirch V. Oakdale Milling Co., 282 P. 
784. 82 Wyo. 828. 

(8) Agreement by stockholder to 
have railroad fumish specified serv¬ 
ice to town, where the furnishing 
of such service was not sHown to be 
to the disadvantage of the railroad 
or its stockholdera—Steele v. Drum¬ 
mond, Ga., 48 S.Ct 63, 276 U-S. 199, 
72 L.Bd. 288, affirming, C.C.A., Drum¬ 
mond V. Steele, 11 P.2d 696, certio¬ 
rari granted Steele v. Drummond, 46 
S.Ct. 633, 271 U.S. 668, 70 L.Bd. 1136. 

(4) Agreement of officer, known 
and consented to by the corporation, 
whereby he was to superintend the 
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manufacture of certain goods for 
another concern whose business was 
distinct from that of the corporation. 
—Pungs V. American Brake Beam 
Co., 65 N.E. 646, 200 lU. 306, affirm¬ 
ing 102 Ill.App. 76, 

(6) Agreement by stockholder to 
personally accept new lease, or nam¬ 
ed sum on cancellation of corpora¬ 
tion's lease, was not Illegal con¬ 
tract to induce it to do something 
In exchange for stockholder's per¬ 
sonal benefit.-Edward G. Acker, Inc., 
V. Rittenberg, 152 N.E. 87, 256 Mass. 
699. 

(6) Agreement by officer of benefit 
association to sell his right to all 
benefits owned by him as such officer 
in consideration of stated sum, and 
to perform his attached proposals, 
one of which was that four of asso¬ 
ciation's directors should resign in 
favor of directors selected by the 
other party, was not illegal as agree¬ 
ment to cause such directors to re¬ 
sign for monetary consideration.— 
Mitchell V. Dllbeck, Cal., 74 P.2d 238. 
60. m.—Horn v. J. 0. Nessen Lum¬ 
ber Co., 236 IlLApp. 187, apparent¬ 
ly so holding. 

Mass.—^Mansfield v. Lang, 200 N.E. 
110, distinguishing Heller v. Ach¬ 
om. 161 N.E. 306, 256 Mass. 278, 46 
AL,R. 788, 

N.Y.-^Manson v. Curtis, 119 N.B. 669, 
223 N.Y. 318, Ann.Cas.l918E 247. 
affirming 166 N.Y.S. 1123, 171 App. 
Div. 964. 

13 C.J. p 419 note 64. 

Hot illegal per se 
Generally, contracts between stock¬ 
holders respecting management of 
corporate affairs are not in and of 
themselves illegal.—McQuade v. 

Stoneham, 266 N.Y.S. 431. 142 Mlsc. 
842, affirmed 262 N.Y.S. 966. 288 App. 
Div. 827, reargument denied 263 N. 
Y.S.. 948, 239 AppJJlv. 778, and re¬ 
versed on other grounds 189 N.E. 234, 
263 N.Y. 823, reargument denied 191 
N.E. 614, 264 N.Y. 460. 

Sals of stock by majority stock¬ 
holder under agreement that buyer 
be retained as manager of corporar 
tlon during period within which the 
stock was to be paid for was legal 
in the absence of secrecy, overreach¬ 
ing, private profit, or other fraudu¬ 
lent conduct.—Bausch & Lomb Opti¬ 
cal Co.. V. Wahlgren, D.C.I1L, T Jf- 
Supp. 799, affirmed, C.CA., WahlgrOT 
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to agree on the general plan on which it is to 
be organized and conducted, so long as nothing is 
.provided for inconsistent with the provisions of 
the statutes, or immoral in itself.®^ 

The holders of all the stock in a corporation 
have the right to contract with respect to its con- 
trol.82 So an agreement by all of the stockholders 
of a corporation that certsyn persons should be 
elected to corporate offices for a specified period is 
valid®* Likewise an agreement among all of the 
stockholders of a corporation that in the event of 
the death or withdrawal of any one of them the 
others should have the preferred right to purchase, 
his stock may be sustained ;®4 and an agreement 
to buy all of the stock of a corporation and to 
manage it in a particular way is not illegal where 
there are no third persons whose rights are in¬ 
juriously affected.® 5 

Voting trusts. The validity of a contract vest¬ 
ing in trustees the stock control of a corporation 
depends on the character of the trust agreement 
and the statutory requirements as to the control 
and management of the corporation in the particu¬ 
lar state wherein the question arises.®® While, as 
a general rule, the separation of the voting power 
of the stock from the beneficial interest therein 


is not favored,®7 and contracts having such effect 
have been held invalid,®® according to other author¬ 
ities they may be sustained, unless prohibited by 
statute, where there is a property interest to con¬ 
serve, some definite policy in the interest of the 
corporation to be carried out, some beneficial in¬ 
terest of the stockholders to be served, or some 
purpose not unlawful of an advantageous char¬ 
acter to the stockholders to be effectuated.®® Of 
course, a voting trust specifically authorized by 
statute is not against public policy.^® 

§ 200. -Agreements to Waive Fraud 

Stipulations In a contract waiving fraud are Ineffec¬ 
tive to validate the main agreement. 

As is stated in § 165 supra, false and fraudulent 
representations made by one party to a contract, 
by which the other party is induced to enter into 
the contract, render it voidable at the election of 
the defrauded party; and a stipulation in such 
a contract to the effect that the false and fraudu¬ 
lent representations by which the one party in¬ 
duced the other to enter into it shall not affect 
its validity is itself of no validity. The law will 
not give effect to a stipulation intended to grant 
immunity to iniquity and fraud.^i It has also 


V. Bauflch & Lomb Optical Co., 68 
F.M 660. certiorari denied 54 S.Ct 
774, 262 tJ.a. 638, 78 LJSJd, 1491, re¬ 
hearing denied 64 S.Ct 862. 292 U.S. 
615. 78 L.Ed. 1491—13 aj. p 419 note 
64 [a]. 

61. N.T.—DuckUet v. Harris, 102 
N.B. 699, 209 N.T. 211—Lorillard 
V. ayde, 86 N.T. 884. 

Agreanent among Joint advsntu- 
ets to conduct part of their business 
through corporations to he organized 
by them and to share the profits 
resulting therefrom is not Illegal as 
depriving such corporations of the 
power to control their own business 
or as unlawfully interfering with the 
right of corporations to declare dlvl- 
dends.—Denny v, Quyton, 40 S.W.2d 
562. 827 Mo. 1030. 

ea. N.T.—Scruggs V. CottrlU, 78 N. 

T.S. 882, 67 App-Dlv. 683. 
Bsslgaatlon of sellar Aeom ottos 
Contract for sale of capital stock 
of insurance company, entered into 
by owners of all the assets of the 
company, which provided for resig¬ 
nation of sellers as officers of the| 
company was not illegal, where none 
of the assets were sold or attempt¬ 
ed to be sold, and officers could be 
removed by a vote of the majority of 
the stock which passed to the buyer. 
—Renner v. Progressive Life Ina 
Co., Ark., 101 S.W.2d 426. 

€8. Mass.—Hayden v. Beane, 199 N. 
B. 766. 


N.T.—Harris v. Magrill, 226 N.T.a 
621, 181 Misc. 380. 

13 C.J. p 419 note 67. 

Saonags as tMt of legality 
On the theory that a contract 
which damages nobody Is not illegal 
even though it impinges on statutory 
provisions requiring the business of 
corporation to be managed by.direc¬ 
tors, a contract between two persons 
holding all the stock that one of 
them shall be continued in office as 
director and manager at certain sal¬ 
ary so long as he proved, competent 
is not Illegal.—Clark v. Dodge, 199 
N.E. 641, 269 N.T. 410, reversing 274 
N.T,S, 677, 242 App.Div. 728. 

64l N.C-Fawcett v. Fawcett, 132 
S.E. 796, 181 N.C. 679. 

18 aj. p 420 note 68. 

66. U.S.—^Borland v. lEbrlndle, Wesd- 
en & Co„ C.aR.1., 144 F. 713. 

66. Pa.—Boyer v. Nesbitt, 76 A, 103, 
227 Pa. 398, 136 Ajn.S.R. 890. 

67. N.J.—Clowes v. Miller, 47 A. 
846, 60 N.J.Bq. 179. 

N.C.—Sheppard v. Rockingham Pow¬ 
er Co., 64 SJE. 894, 160 N.C. 776. 
Pa.—Boyer v. Nesbitt, 76 A. 103, 227 
Pa. 398, 136 Am.S.a 890. 

Sa. HL—Laughlin v. Johnson, 230 
IlLApp. 35. 

18 C.J. p 420 note 72. 

69. N.T.—Tempers v. Bank of 

America, 217 N.T.S. 67, 217 App. 
Div. 691, reveralng National Llbei> 
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ty Ins. Co. of America v. Same, 214 
N.T.S. 648, 126 Misc. 758. 

Wash.—Clark v. Foster, 167 P. 908, 
98 Wash. 241. 

18 C.J. p 420 note 73. 

Validity of voting trusts generally 
see Corporations § 552, also 14 C. 
J. p 916 note 80-p 919 note 19. 

79. Arlz.—^Maricopa County Munici¬ 
pal Water Conservation Dlst. No. 1 
v. La Prade, 40 P.2d 94, 45 Aria. 
61. 

71. U.S.—New Tork Life Ins. Co. v. 
Gtay, C.C-A.Ky., 86 P.2d 634—Pas¬ 
saic Valley Sewerage Com'rs v. 
Holbrook, Cdbot & Rohins Corpo¬ 
ration, C.aA.N.J., 6 F.2d 721, cer¬ 
tiorari denied 46 S.Ct 107, 269 U. 
S. 582, 70 L.Bd. 423. 

Iowa.—Jordan v. Nelson, 178 N.W. 
644. 

Minn.—Ganley Bros, v, Butler Bros. 
Bldg. Co., 212 N.W. 602, 170 Minn. 
373, 66 A.LR. 1. 

N.T.—T. J. W. Corporation v. Board 
of Higher Education of City of 
New Tork, 296 N.T.S. 693, 698, 261 
App.Dly. 405, citing Oozpns JulB 
—Christian Mills v. Savola Maca¬ 
roni. Mfg. Co., 239 N.T.S. 288, 228 
AppJ)iv. 717—Jackson v. State, 206 
N.T.S. 658. 662, 210 App.Div. 116, 
citing Ooxpns Juris, and affirmed 
160 N.E. 556, 241 N.T. 668. 

Tex.—Scruggs v. Dean, CIv.App., 47 
S.W.2d 378, error dismissed. 

Utah.—Consolidated Wagon ft Ma* 
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been held that a provision in a written contract 
signed by the purchaser of a stock of goods, stating 
tl^t he had fully examined the goods (which was 
untrue), and that he accepted the same, “waiving 
all claim for damaged goods, shortages and prices,” 
etc., could not avail the seller as an estoppel of the 
purchaser to claim damages for fraudulent repre¬ 
sentations made in the sale, where the contract 
itself was procured by fraud and for the purpose 
of protecting the seller against such an action.72 

§ 201. Agreements in Violation of Statutes 

An agreement In violation of statute is illegal and 


void both where It is expressly so provided by the statute 
and generally where the statute contains no such express 
provision; but legislative intent should be consulted in 
determining whether the act contemplated by the agree* 
ments constitutes a violation. 

Generally an agreement in violation of positive 
legislation is illegal and void.*^* Where a statute 
expressly declares that certain kinds of contracts 
shall be void, there is then no doubt of the legis¬ 
lative intention, and an agreement of the kind 
voided by statute is unlawful.74 The same is also 
ordinarily true where the contract is in violation 
of a statute although not therein expressly de¬ 
clared to be void.'^S So, where a statute prohibits 


chine Co. v. Kay, 21 P.2d 836, 846, 

81 Utah 595, citing Corpus Juris. 
Wla—Malas v. Lounsbury, 214 N.W. 

332, 193 Wis. 631. 

13 CJ. P 420 note 75. 

“Relief against fraud Is a remedy 
afforded by the law. . . . The ex¬ 
tent of the relief granted to the in¬ 
jured party, in order to be adeguata 
and complete, cannot be constricted 
by act of the parties. The nature 
of fraud and the grounds upon which 
the law denounces it are such that 
it cannot be made the subject of pre¬ 
liminary or contemporaneous allevi¬ 
ating contract”—Granlund v. Saraf, 
160 408, 409, 263 Maas. 76. 

fraud of agent 

(1) It has been held that a stlpn- 
latlon attempting to relieve owner 
from statements or representations 
by agents inducing contract is unen¬ 
forceable as against phbllc policy.— 
Relhsen v. Burlingame Co., 282 P. 
654, 131 Or. 208—Sharkey v. Burling¬ 
ame Co., 282 P. 546, 181 Or. 186. 

(2) It has been held, however, that 
a principal may, by contract with 
another, relieve himself of liability 
in deceit for prior or subseauent 
frauds of his agent—Weiner v. Roof, 
CaLApp., 66 P.2d 1336. 

(3) Representations, declarations, 
and admissions of agent as binding 
on principal generally see Agency S 
236. 

Fatty unable to read BngliBh Is not 
bound by such a stipulation.—Stram- 
ke V. George A. Raker & Co., 166 A- 
640, 109 N.J.Bq. 176. 

Stipulation waiving def sots In titls 
does not preclude recovery for fraud. 
■—Hoyt V. First Nat Bank, Tex-Civ. 
App., 247 S.W. 637, afllrmed Freshwa¬ 
ter V. Hoyt, CoimApp., 259 S.W. 823. 
Bepresentatloiis not contained in 
writing 

It has been held, however, that 
^se oral representations made by a 
seller did not Invalidate a contract 
which provided that no statement or 
agreement was binding on either par¬ 
ty except such as were written there¬ 
in, although the purchaser did not 
read all the terms of the contract. 


where he was able to read and there 
was no reason for signing the con¬ 
tract so hurriedly as not to know its 
contents.—Morgan v. Denton, 110 S. 
m 328. 28 GeuApp. 88. 

7a U.S.—Strand v. Griffith, Minn., 
97 P. 864, 38 C.CJL 444. 

7a Ind.—^Podor v. Popp, 178 N.E. 

695, 93 Ind.App. 429. 

Me.—Pringle v. Gibson, 195 A, 696, 
rehearing denied 197 A. 663. 

Md.—Goldsmith v. Manufacturers’ 
Liability Ins. Co. of New Jersey, 
108 A. 627. 182 Md. 283. 

74. Ill.—Green v. HutsonvUle Tp. j 
High School List. No. 201, 190 N. 
F. 267, 856 IIL 216—Duck Island 
Hunting & Pishing Club v. Edward 
Gillen Dock, Dredge & Construction 
Co., 181 N.IJ. 300, 830 Ill. 121—De 
Kam V. City of Streator, 146 N.E. 
660, 316 III. 138, reversing 282 HI 
App. 186—Selby v. Village of Win¬ 
field, 265 HLApp. 67. 

Iowa.—Iowa Electric Co. v. Incorpo¬ 
rated Town of Wlnthrop, 198 N.W. 
14, 17, 198 Iowa 196, citing Corpus 
Jails. 

Ky.—Hind v. Cook & Co.. 260 S.W. 

349, 361, 202 Ey. 626, guotlng Ooi- 
' pus Juris. 

Mont.—McManus v. Pulton, 278 P. 

126, 84 Mont. 170, 67 A.L.R. 690- 
N.Y.—Glickman v. Glickman, 186 N. 

T.S. 421, 194 App.Dlv. 100. 

N.G—Seminole Phosphate Co. v. 
Johnson, 124 SJI. 869, 863, 188 N. 
C, 419, Quoting Corpus Juris. 

Okl.—^Missouri Fidelity & Casualty 
Co. V. Scott & Scott, 178 P. 122, 
128, 72 Okl. 69, Quoting Corpus Ju.< 
rls. 

Or.—Uhlmann v. Kin Daw, 193 P. 
436, 97 Or. 681. 

S.D.—Utley v. Dunning, 161 N.W. 
813, 38 S.D. 447. 

Tenn.—^Biggs v. Reliance Life Ins. 

Co.. 196 S.W. 174, 137 Tenn. 598. 
13 C.J. p 420 note 77. 

Bafareuoas to Corpus Juris 
(1) It has been said that the rules 
enunciated in Corpus Juris as to 
when a contract entered into in vio¬ 
lation of law is absolutely void cor¬ 
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rectly state the general principles 
involved.—Aymlo v. Mollen, Thomp¬ 
son & James Co., D.C.Ohlo, 283 F. 
863. 864. 

(2) The Corpus Juris text has also 
been quoted and characterized as 
a “full and comprehensive statemeni 
of the law."—Seminole Phosphate Co. 
V. Johnson, 124 S.E. 859, 863. 188 
N.a 419. 

7Sk U.S.—^Reilly v. Beekman, C.C.A. 
N.T., 24 F.2d 791—Brandenburg v. 
Mlley Petroleum Exploration Co„ 
D.C.CaL, 16 r.2d 933—Brown v. 
Kossove, 8.D., 255 F. 806, 167 C.C. 
A. 134. 

Ala—Booker T. Washington Burial 
Ins. Co. V. Roberts, 168 So. 409, 
228 Ala 206. 

Ark.—J'ones v. Hadfleld, 96 S.W.2d 
969, certiorari denied Fidelity & 
Deposit Co. of Maryland v. Jones, 
57 S.Ct 606, 800 U.S. 667, 81 L.Ed. 
875—Ganntt v, Arkansas Power & 
Light Co., 74 S.W.2d 282. 

Cal.—Smith v. Bach, 191 P. 14, 183 
Cal. 269—Herkner v. Rubin, 14 P. 
2d 1043, 126 CahApp. 677—Hicks 
V. Frazer, 1 P.2d 1096, 118 CaL 
App. 777—^Day v. Laguna Land & 
Water Co., 1 P.2d 448, 116 Cal.App. 
221—Boss V. Silent Drama Syndi¬ 
cate, 255 P. 225, 82 Cal.App. 109 
—^MacRae v. Heath, 212 P. 228, 60 
Cal.App. 64—Napa Valley Electric 
Co. V. Callstoga Electric Co., 176 
P. 699, 38 CaLApp. 477. 

Fla.—Citizens’ Bank & Trust Co. v. 

Mabry, 136 So. 714, 102 Fla. 1084. 
Ga.—^Whlte County Bank v. Cler¬ 
mont State Bank, 140 S.E. 767, 87 
Ga.App. 268. 

Ill.—De Kam v. City of Streator, 146 
N.E. 550, 316 XIL 123, reversing 282 
IlLApp. 185—People v. Sperry, 146 
N.E. 344, 314 Ill. 205—Klckapoo 
Drainage Dlst v. City of Mattoon, 
120 N.E. 266, 284 III 393—Marks 
V. Pope, 7 N.B.2d 481, 289 IlLApp. 
65S—^Royal Indemnity Co. v. Gray, 
7 N.E.2d 368, 289 lUApp. 867— 
Henschen v. Board .of School In¬ 
spectors of School Dlst No. 86, 

■ 267 IU.App. 296—Hoefeld v. Ozel- 
lo, 218 lllApp. 162, affirmed 126 
N.B. 6, 290 HL 147—Western Cold 
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the doing of a certain act under penalty, an agree¬ 
ment founded on the prohibited act is ordinarily 
void;7<5 but this rule is dependent on the legis¬ 
lative intent, and, as is stated in § 202 infra, if 
it was not intended to inflict penalties for viola¬ 
tions beyond that specified in the statute, the con¬ 


tract will be held legal. As is stated in § 191 su¬ 
pra, it is immaterial whether the thing forbidden 
is malum in se or merely malum prohibitum. A 
statute prohibiting the making of contracts, except 
in a certain manner, ipso facto makes them void 
if made in any other way.77 


storage Co. v. Kaufman’s Estate, 
204 IlLApp. 477. 

Iowa.—Keith Furnace Co. v. Mac 
Vicar, 280 N.W. 496. 

TTan. —Board of Com'rs of Bourbon 
County V. Miller, 294 P. 863, 132 
Kan. 52. 

Ky.—Hind v. Cook & Co., 260 S.W. 
349. 361. 202 Ky. 526, quoting Cor¬ 
pus Juris—^Bondurant v. Dahnke- 
Walker Milling Co., 196 S.W. 189, 
175 Ky. 774. 

La.—Godchaux & Mayer v. Richard¬ 
son. 123 So. 178, 11 La.App. 199. 

Mass.—Coughlin v. Royal Indemnity 
Co.. 138 N.E. 395, 244 Mass. 317. 

Mo.—State ex rel. American Surety 
Co. of New York v. Hald, 30 S.W. 
2d 100, 325 Mo. 949, quashing cer¬ 
tiorari Wellston Trust Co. v. 
American Surety Co. of New York, 
14 S.W.2d 28, 224 MoA.pp. 241— 
Relsler v. Dempsey, 282 S.W. 229, 
207 MO.APP. 182. 

N.J.—Lehigh Valley R. Co. v. Unit¬ 
ed Lead Co., 133 A. 290, 102 N.J. 
Law S45. 

N.M.—Yates ▼. White. 285 P. 487, 30 
N.M. 420. 

N.Y.—John E. Rosasco Creameries 
V. Cohen, 292 N.Y.S. 1, 249 App. 
Dlv. 228—Stupm v. Truby, 282 N. 
Y.S. 433, 245 APp,Div. 367—Chel- 
ten Trust Co. v. Nhtlonal Automat¬ 
ic Press Co., 215 N.Y.S: 200, 216 
App.Div. 380—First Citizens Bank 
& Trust Co. of Utica v. Speaker, 
287 N.Y.S. 831, 169 Misc. 427, mod¬ 
ified on other grounds 294 N.Y.S. 
787, 260 App.Div. 824—Jessewich 
V. Ahbene, 277 N.Y.S. 699, 164 
Misc. 768—Salmon v. D. A. Schulte, 
Inc., 276 N.Y.S. 535, 164 Misc. 139 
— ^l^ton .V. D. A. Schulte, Inc., 
274 N.Y.S.‘ 641, 153 Misc. 195—Eu¬ 
clid Holding Co. v. Schulte, 274 
H.Y.S. 616, 168 Misc, 466, reversed 
on other grounds 276 N.Y.S. 638, 
158 Mlsa 832—BoUver v. Monnat, 

' 288 N.Y.S. 616, 135 Misc. 446, mod¬ 
ified on other grounds Bolivar v. 
Monnat. 248 N.Y.S. 722, 232 App. 
Dlv. 33. 

NiC.—Florshelm Shoe Co. v. Leader 
Department Store, 193 SJS. 9, 212 
N.C. 76—Seminole Phosphate Co. 

V. Johnson, 124 S.E. 859, 863, 188 
N.C. 419, quoting Corpus juris, 

NJD.—Erickson v. North Dakota 
State Fair Ass'n of Fargo, 211 N. 

W. 597, 64 NJD. 830. 

OkL—Haggerty v. Key, 229 P.’ 648, 
ipa Old. 238. 

Or.—In re Waters of Willow Creek, 
etc., 237 P. 682. 119 Or. 165, deny¬ 
ing rehearing 236 P. 487, 119 Or. 
166, order extending time to peti¬ 


tion for rehearing modified 236 P. 
763, 119 Or. 156, and decree ihodl- 
fled on other grounds 239 P. 123, 
119 Or. 156—^Turney v. J. H. Till¬ 
man Co., 228 P. 933. 112 Or. 122. 
Pa.—Snaman v. Maglnn, 77 Pa-Su¬ 
per. 287—Susquehanna Coal Co. v. 
Scranton-Spring Brook Water Sup¬ 
ply Co., 32 Luz.L.Reg. 297. 

Tenn.—Tennessee-Hermitage Nation¬ 
al Bank v. Bruce, 9 Tenn.App. 321. 
Tex.—^Woolsey v. Panhandle Refin¬ 
ing Co., 116 S.W.2a 675, affirming, 
Civ.App., 97 S.W,2d 257—Gorman 

V. Gause, Com.App., 66 S.W.2d 865, 
affirming, ClvA.pp., 36 S.W.2d 279 
—Hennesay v. Automobile Own¬ 
ers’ Ins. Ass’n, Com App., 282 S. 

W. 791, 46 A.L.R. 621, reversing, 
Civ.App.. 273 S.W. 1024—Smeltzer 

V. McCrory, Civ.App., 101 S.W.2d 
850, 856, quoting Corpus Juris— 
Langever v. Doyle, Civ.App., 44 S. 

W. 2d 1050, error dismissed—First 
Nat Bank v. Neel, Clv.App.. 10 S. 
W.2d 408—Haglns v. Wilson, Civ. 
App., 262 S.W. 770, overruled on 
other grounds Wilson v. Haglns, 
296 S.W. 922, 116 Tex. 638—Wil¬ 
lard V. Knoblauch, ClvApp., 206 S. 
W. 784. 

Va.—Amerlcan-LaFrance & Foamite 
Industries v. Arlington County, 192 
S.H. 768. 

W.Va.—Belcher v. First Nat Bank,! 

94 S.B. 380, 81 W.Va. 816. 

Wis,—Guardian Agency v. Guardian 
Mut. Sav. Bank, 279 N.W. 79, 116 
A.L.R. 1866—Kryl v. Frank Hol¬ 
ton & Co., 259 N.W. 828, 2l7 Wia 
628. 

13 CIJ. P 420 note 77. 

Corpus Jriuds cited to support rule 
that the law will not aid him who 
bases his claim on an Illegal trans- 
actlosL—Rosenthal v. Ostrow, 184 A. 
884, 385, 287 Fa. 87. 

Policy and spirit of statute 
A contract which in its execution 
contravenes policy and spirit of a 
statute is equally void as If made 
against its positive provisions.— 
Dettlofl V, Hammond, Standish & Co., 
161 N.W. 949, 196 Mich. 117. 

Building and oonstruotlon ooutxaots 

(1) Rule stated In text is general¬ 
ly applicable.-William Wilcox Mfg. 
Co. V. Brazos, 60 A. 722, 74 Conn. 
208. 

(2) Effect of violation of building 
r^ulations see infra S 210. 

VnoonstltutlonBl law authoxlxiBg 
oontxact la violatioii of general 
law 

A contract In violation of the gen- 

556 


eral laws of the state has been held 
illegal, although such contract was 
authorized by a special aqj; where 
such special act was unconstitution¬ 
al.—Houston County V. Klllen, 76 
Ga. 826. 

Begulatory and rsvsnue laws disttiu 
gnished 

(1) Contracts are generally void 
and unenforceable, where making or 
enforcement thereof violates regula¬ 
tory and protective laws, as distin¬ 
guished from laws created solely for 
revenue purposes.—^Marx v. Lining ^ 
166 So. 207, 231 Ala. 446—GUI Print¬ 
ing Co. V. Goodman. 139 So. 250, 224 
Ala. 97. 

(2) But a revenue statute, as dis¬ 
tinguished from a statute for the 
public benefit, does not invalidate a 
contract in violation thereof if it 
does not specifically penalize or pro¬ 
hibit violative acts.—Bowdoin v. Al¬ 
abama Chemical Co., 79 So. 4, 201 
Ala. 682. 

(3) Rule as to statutes merely 
imposing penalties see Infra { 202. 
Mode of pezfonnaiice 

It has been held that a contract 
violating statute with respect only 
to mode of its performance Is not 
unlawful or illegal.—Amerloan-La- 
France & Foamite Induetries v. Ar¬ 
lington County, Va., 192 S.^ 768. 

79. U.S.—Harris v. Runnels, Miss., 
12 How. 79, 13 L.Ed. 901—Central 
R. Co. of New Jersey v. U. S. Pipe 
Line Co., C.CA.Pa., 1 F.2d 866. af¬ 
firming, D.C., 290 F. 988. 

Ala.—^Morris Adler & Co. v. J. R 
Jones & Co., 94 So. 816, 208 Ala. 
481. 

IlL—Frankel v. Allied MUls, 17 N.B. 
2d 570. 369 IIL 678, reversing 11 N. 
R2d 979, 293 IlLApp. 48. 

N.M.—Niblack v. Seaberg Hotel Co., 
76 P.2d 1156, 42 N.M. 281. 

Or.—^Uhlmann v. Kin Daw, 198 P. 
436. 97 Or. 681. 

Va.—Watters & Martin v. Homes 
Corporation, 116 S.R 866, 186 Va. 
114. 

77. Cal.—Smith v. Bach, 191 P. 14, 
183 CaL 269. 

Idaho.—Zimmerman v Brown, 166 F. 
924, 30 Idaho 640. 

Ind.—Stein-Hall Mfg. Co. v. R M. 
Gloasbrenner & Co., 145 N.E. 626, 
627, 84 IndApp. 306, citing Ootpns 
JnzlB. 

Ky.—Hind v. Cook & Co., 260 S.W. 
349, 861, 202 Ky. 626, quoting Coi- 
pu Juris. 

Wis.-^one8 V. Preferred Accident 
Ins. Co. of New York, 276 N.W. 
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Of course, if the alleged violation of the statute 
is not sustained, the contract is ordinarily valid 

and enforceable.'^^ in determining whether the 

statute has been violated, it is the court’s duty to 
consider whether it was the legislative intent to 
declare the act contemplated by the agreement un¬ 
lawful,'^® and in a doubtful case the court will 
not construe the statute so as to invalidate the con¬ 
tract.®® Statutes invalidating stipulations in con¬ 
tracts requiring notice of claims for damages with¬ 
in a certain time apply only when a prima facie 
case is established by the pleading and proof that 
the contract has been breached rendering the stip¬ 
ulation applicable.®^ The doing of an act in vio¬ 
lation of statute will not necessarily vitiate a con¬ 
tract which is connected with it only incidentally 


because it relates to property affected in some de¬ 
gree by the statute.®® 

§ 202. -^ Statutes Merely Imposing Penal¬ 

ty 

Generally a statute other than one merely Intended 
to protect the revenue, which Imposes a penalty on the 
doing of an act without either prohibiting It or expressly 
declaring It void, renders an agreement founded on such 
act illegal and void, but the rule has been widely held to 
be dependent on a determination of whether the legisla¬ 
ture did or did not intend to Imply a prohibition or to 
render the prohibited act void. 

Where a statute imposes a penalty on the doing 
of an act without either prohibiting it or express¬ 
ly declaring it illegal or void, the generally an¬ 
nounced rule is that an agreement founded on or 
for the doing of such penalized act is void.®* As 


gj7„WIllIams v. Travelers’ Ins. 
Co., 1S9 N.W. 959, 168 Wis. 456— 
Williams v. Travelers’ Ins. Co., 
169 N.W. 609, 168 Wis. 466. 

13 C.J. P 421 note 79. 

TO. D.C.—Pearson v. Small, 82 P.2d 
849, 66 APP.D.C. 243. 

N.T.—Reisler v. Dempsey, 178 N.T. 
S. 212. 

Tex.— Duncan v. Piper, Clv.App., 79 
S.W.2d 172—^And.erson v. First 
Nat Bank, Clv.App., 191 S.W. 836, 
error dismissed. 

Contract of bank cashier to pur- 
oliase certain goods is not void as In 
violation of statute forbidding cash¬ 
ier to engage In another occupation 
where statute does not apply to a 
single transaction.—Solomon v. Moy¬ 
er, 71 PaSuper. 4. 

CoTenant not to sue la. foreign state 

(1) Covenant of railroad fireman 
after cause of action accrued, not to 
sue railroad for injuries in courts of 
state other than fireman's residence 
held not void as contravening iPed- 
eral Employers' Liability Act—Det- 
wller y. Lowden, 269 N.W. 367, 198 
Minn. 185, 107 A.L.R. 1064, rehear¬ 
ing denied 269 N.W. 338. 198 Minn. 
185, 107 A.L.R. 1064. 

(2) Agreements as to place of suit 
as against public policy see infra § 
229. 

JUsmlssal of primary eiaotlon oon. 
test 

(1) Corrupt Practice Act does not 
make It unlawful for candidate for 
an office td agree to appoint a par¬ 
ticular person to an office at posi¬ 
tion, or to support a particular per¬ 
son for an office or position In an 
election and hence a contract provid¬ 
ing therefor la not ■ Ulegal.—Lan¬ 
drum v. Cockrlll, 102 S.W.2d 837, 267 
Ky. 897.' 

<2) Interference with elections as 
Against public policy see infra S 
218. 


m N.a—Mann v. Mann, 97 S.E. 
176, 176 N.C. 363. 

sa N.M.—State ex rel. Maryland 
Casualty Co. v. State Highway 
Commission, 35 P.2d 308, 38 N.M. 
482. 

81. Tex.—Bums v. American Nat. 
Ins. Co., Com.App., 280 S.W. 762, 
affirming American Nat. Ins. Co. 
V. Bums, Clv.App., 278 S.W. 839. 

aa. N.C.—Hines v. Norcott, 96 S.B. 
899, 176 N.C. 128. 

Ba U.S.—Vogel v. Chase Securities 
Corporation, B.dMlnn., 19 ’F.Supp. 
664. 

Ala.—Bowdoln v. Alabama Chemical 
Co.. 79 So. 4, 201 Ala. 682. 

Arlz.-Hunt v. Douglas Lumber Co., 
■17 P.2d 816, 41 Aria 276. 

Cal.—California Delta Farms v. Chi¬ 
nese American Farms, 278 P. 282, 
207 CaL 792—California Delta 
Farms v. Chinese American Farms, 
278 P. 227,'207 CaL 298, appeal dis¬ 
missed 60 S.Ct 67, 280 U.S. 620, 74 
L.Bd. 590—Citizens State Bank of 
Long Beach v. Gentry, App., 67 P. 
2d 364—Duntley v. Eagarlse, 52 P. 
2d 660, 10 Cal.App.2a 894—City of 
Los Angeles v. Watterson, 48 P. 
2d 87, 8 Cal.App.2d 331—Herkner 
V, Rubin, 14 P.2d 1043, 126 CaL 
App. 677—Shasta County v. Moody, 
266 P. 1082, 90 CaLApp. 619—Boss 
v. Silent Drama Syndicate, 255 P. 
226, 82 CaLApp. 109—Otten v. Rle- 
sener Chocolate Co., 264 P. 942, 82 
Gal.App. 83—Flrpo v. Murphy, 286 
P. 968, 72 CaLApp. 249. 

Qa.—Southern Flour & Grain Co. v. 

Smith, 120 S.E. 86, 81 Ga-App. 62. 
Itoo.—^Zimmerman v. Bro'wn, IW 
P. S24. 30 Idaho 640. 

HL—Western Cold Storage Co. v. 
Kaufman’s Estate, 204 IllA.pp. 
477. 

—Simmons v. Oatman, 202 P. 
977, 980. 110 Kan. 44, citing Oon- 
pus Juris. 

[La.—Eonaldson v. Moss Watkins, 
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Inc., 127 So. 467, 469, 13 La.App. 
350, quoting Corpus juris. 

Me.—Hinckley v. Glberson, 151 A. 
542, 129 Me. SOS—MacHatton v. 
Dufresne, 116 A. 449, 121 Me. 221. 
Mass.—Gagnon v. Ainsworth, 186 N. 
E. 498, 288 Mass. 488—Somers <v. 
Commercial Finance Corporation, 
139 N.E. 837, 245 Mass, 286. 

Mich.—^Turner v. Schmidt Brewing 
Co., 270 N.W. 760, 278 Mich. 464— 
Groves v. Jones, 233 N.W. 376, 262 
Mich. 446. 

Minn.—Vercellini v. TJ. S. L Realty 
Co., 196 N.W. 672, 168 Minn. 72, 
citing Corpus Juris. 

Miss.—Hartford Fire Ins. Co. v. 

Knight, 111 So. 74|, 146 Miss. 862. 
Mo.—^Howell v. Connecticut Fire Ina. 
Co., 267 S.W. 178, 216 Mo.App. 886, 
record quashed State ex rel. Con¬ 
necticut Fire Ins. Co. of Hartford, 
Conn., V. Cox, Sup., 268 S.W. 87. 
Mont—McManus v. Fulton, 278 P. 

126, 86 Mont 170, 69 A.L.R. 690. 
N.M.—Nlblack v. Seaberg Hotel Co., 
76 P.2d 1166, 42 N.M. 281. 

N.T.—Sturm v. Truby, 282 N.T.S. 
438, 245 App.Div. 867—Segal y. 
Chemical Importing & Mfg. Co., 
199 N.T.S. 260, 206 App.Div. 220. 
N.C.—Respess v. Rex Spinning Co., 
133 S.E. 391, 191 N.C. 809—Semin¬ 
ole Phosphate Co. v. Johnson, 124 
S.E. 859, 864, 188 N.C. 419, quoting 
Corpus Juris—^Prlce v. Edwards, 
101 S.B. 88, 178 N.C. 493—Court¬ 
ney V. Parker, 92 S.B. 324, 178 N. 
a 479. 

Or.—Schramm v. Bank of California 
Nat Ass’n, 20 P.2d 1093, 143 Or. 
646, rehearing denied 23 P.2d 327, 
143 Or. 646—^Pennicard v. Coe, 268 
P. 920, 124 Or. 423—Uhlmann v. 
Kin Daw, 198 P. 486, 97 Or. 681. 
Pa—Hazle Drug Co. v. Wilner, 181 
A. 286, 284 Pa. 361—Donahue v. 
Mellinger, 29 Pa.Dist 346. 

Tex.—Smeltzer v. MeCrory, CIv.App., 
101 S.W.2d 860, 865, quoting Odri. 
pus juris. 

Wis.—Kryl v. Frank Holton & .Oo^ 



CaXTRACTS 


17 C.J.g. 


§ 202 

a qualification of this rule it is stated that, if the 
penalty is imposed for the protection of the rev¬ 
enue, it may be presumed, in the absence of express 
prohibition, that the legislature only desired to 
make it expensive to the parties in proportion as 
it is unprofitable to the revenue, and that their 
contracts are not void It would seem that in 
all cases the true rule is that the question is one 
of legislative intent, and the courts will look to 
the language of the statute, the subject matter of 
it, the wrong or evil which it seeks to remedy or 
prevent, and the purpose sought to be accomplished 
in its enactment; and if from all these it is mani¬ 
fest that it was not intended to imply a prohibi¬ 


tion or to render the prohibited act void, the courts 
will so hold and will construe the statute accord- 

ingly.SB 

Forfeiture, Where the statute imposes a for¬ 
feiture of goods or merchandise for a violation 
thereof, such forfeiture is as strictly a penalty as 
a forfeiture of money and equally implies a pro¬ 
hibition and renders illegal contracts in violation 

thereof 86 

§ 203. -Omission of Penalty for Prohibit¬ 

ed Act 

An agreement as to an act prohibited by statute, al¬ 
though not penaliied, Is Illegal and void. 


269 N.W. 828, 217 Wls. 628—Wash¬ 
ington County V. Froehlieh Mer¬ 
cantile Co.. 223 N.W. 576, 198 Wla. 
56. 

13 C.J. p 421 note 81! 

“Every contract made for or about 
any matter or thing which Is pro¬ 
hibited, and made unlawful by any 
statute is void, though the statute 
Itself may not expressly so provide, 
but only inflicts a penalty on the of¬ 
fender. because a penalty Implies a 
prohibition though there are no pro¬ 
hibitory words in the statute.—^Bart- 
let V. Vlnor, Carthew, 252.” 

U.S.—Central R. Co. of New Jersey 
V. n. S, Pipe Line Co.. C.C.A.Pa., 
1 F.2d 866 , 868 , afllrmlng, D.C., 290 
F. 983. 

Conn.—Tator v. Valden, 198 A. 169, 
171, 124 Conn.* 96. 

Parttoular agMaments held Told 

( 1 ) Contract of insurance violat¬ 
ing statute Imposing penalty for 
granting of rebates.—^Moser v. Pan- 
tagea, 164 P. 768, 96 Wash. 66 . 

( 2 ) Lease of lands by life tenant, 
for purpose of extracting coal, vio¬ 
lating statute imposing penalty for 
committing waste.—^Miller v. Bowen 
Coal & Mining Co., MoJLpp., 40 S.W. 
2d 486. 

(3) Contract with dty, in which 
public officer has financial interest 
in violation of statute imposing pen¬ 
alty for such participation.—Stock- 
ton Plumbing & Supply Co. v. Wheel¬ 
er, 229 P. 1020, 68 CaLApp. 692. 

<4) Agreement by which bankrupt 
anq wife agreed not to appeal from 
judgment setting aside conveyance 
from bankrupt to wife u fraudu¬ 
lent, in consideration of trustee’s 
withdrawal of opposition to bank¬ 
rupt's discharge, violating sta^te 
penalising attempts to secure for¬ 
bearance in bankruptcy proceedings. 
—Beat V. Mlchelson, 264 N.W. 604, 
220 Wls. 168. 

( 6 > Other agreements held void 
see 18 C.J. p 421 note 81 [a]. 

Od. Kan.—Simmons v. Oatman, 202 
P. 977, 880, 110 Ka-n . 44 , quoting 
Oorpu Juia, 


Md.—Goldsmith v. Manufacturers' 
Liability Ins. Co. of New Jersey, 
103 A, 627. 132 Md. 283. 

Mo.—Howell V. Connecticut Fire Ins. 
Co.. 267 S.W. 178, 215 Mo.App. 386, 
record Quashed State ex rel. Con¬ 
necticut Fire Ins. Co. of Hartford, 
Conn., V. Cox, Sup., 268 S.W. 87. 

N.Y.—Chrlstophersen & Klaer v. U. 
S. Nav. Co., 202 N.Y.S. 902, 121 
Mlsc. 778. 

13 CJ. P 422 note 83. 

«&. U.S.—Guffey-Gillespie Oil Co. v. 
Wright. aC-A-Okl.. 281 F. 787— 
Reconstruction Finance Corpora¬ 
tion V. Central Republic Trust Co., 
D.C.ni., 17 F.Supp. 263. 

Ala.—^Morris Adler & Co. v. J. B. ( 
Jones & Co., 94 So. 816, 208 Ala. 
481. 

Miss.—^Hartford Fire Ins. Co. v. 
Knight, 111 So. 748, 749, 146 Miss. 
862, citing Corpus Juls.' 

Mo,-i-State ex reL American Surety 
Co. of New York v. Haid, 80 S.W. ' 
2d 100, 826 Mo. 949, Quashing cer- ; 
tlorarl Wellston Trust Co. v. ; 
American Surety Co. of New York, : 
14 S.W.2d 23, 224 Mo.App. 241. ! 

N.M.—NIblack v. Seaberg Hotel Co., 
76 P.2d 1166, 42 N.M. 281. 

N.Y.—Furlong v. Johnston, 204 N.Y. ‘ 
S. 710, 209 App.Dlv. 198, affirmed 
146 N.E. 910, 239 N.Y. 141—Chris- 3 
tophersen & Klaer v. TJ. S. Nav. 
Co.. 202 N.Y.S. 802, 121 Mlsa 778. 

N.a—Price V. Edwards, 101 S.E. 83, j 
178 N.C. 498—^Hines v. Norcott, 96 ( 
S.B. 899, 176 N.C. 123. * 

Or.—Turney v. J. H. Tillman Co., 1 
228 P. 933, 112 Or. 122—TJhlmann < 
V. Kin Daw, 198 P. 486, 97 Or. 681. ] 

Pa.—Lamb v. Condon, 120 A. 646, 
648, 276 Fa. 644, quoting Corpus c 
Juxls. ] 

Tenn.—Biggs v. Reliance Life Ins. 
Co., 196 S.W. 174, 137 Tenn, 698- , 
Tennessee-Hermitage ' National ^ 
Bajak v. Bruce, 9 TenmApp. 821. j 

Tex.—Borger v. Brand, Com.App., i 
118 S.W.2d 303, affirming Huey v. , 
Brand, Clv.App., 92 S.W.2d 605— j 
Lyons v, Texorado Oil & Gas Co., 
Civ.App., 91 S.W.2d 876. error re- J 
fused. 


Utah.—^Nell V. Utah Wholesale Gro¬ 
cery Co., 21Q P, 201, 61 Utah 22 , 
error dismissed 44 S.Ct 458, 266 
U.B. 672, 68 L.Ed, 1186. 

Va.—Watters & Martin v. Homes 
Corporation, 116 S.E. 366, 136 Va. 
114. 

Wis.—Washington County v. Froeh- 
Uch Mercantile Co., 223 N.W. 675, 
198 Wls. 66 —^Murphy v. Pauli, 212 
N.W. 402, 192 Wis. 93, apparently 
so holding. 

13 C.J. p 422 note 84. 

OorpTis Jails dtad. in support of 
rule that court has duty to,consider 
legislative intent in determining 
whether an agreement is in violation 
of statute.—Mann v. Mann, 97 S.B. 
176, 176, 176 N.a 863. 

Purpose of statute 
“When a statute imposes specific 
penalties for its violation where the 
act is not malum in se, and the pur¬ 
pose of the statute can he accom¬ 
plished without declaring contracts 
In violation thereof illegal, the in¬ 
ference is that It was not the leg¬ 
islative Intent to render such con- 
ttucts Illegal and unenforceable."— 
Adams Express Co. v. Darden, ac. 
A.Tenn., 286 F. 61. 66 , affirmed 44 S. 
Ct 502, 266 U.S. 266. 68 L.Ed. 1010. 

Particular stetrites held not to void 
vlolattve oontraots 

( 1 ) Statute imposing penalty on 
person for transacting business in 
company name without filing sworn 
statement does not void contract en¬ 
tered into by a person who has not 
complied therewith.—^Rutkowsky v. 
Bozsa, 78 A. 602, 77 N.J.Law 724— 
Vlracola v. Commissioners of City 
of Long Branch. 142 A. 252, 1 N.J. 
Misc. 200. 

( 2 ) Statute imposing penalty for 
use of building in which public hall 
was located for public garage does 
not invalidate a lease for the pubUo 
hall.—Yakima Lodge No. S3, K P., 
V. Schneider, 24 P.2d 10S» 173 Wash. 
639. 

86 . N.H.—Williams v, Tappan, 28 . 
N.H. 886. 
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If an act is prohibited by statute, an agreement 
in violation of the statute is void, although the 
act is not penalized, for it is the prohibition and not 
the penalty which makes the act illegal.87 

g 204. -- Agreements Prohibited but De¬ 

clared Not Void 

If the statute prohibiting an act declares that an 
agreement founded thereon shall not be void, or other- 
wise limits the effect of violation, the agreement is not 
void. 

Although an agreement may be prohibited by 
statute, yet if the statute declares also that it shall 
not be void, then it is enforceable by the courts 
and for a like reason the contract is not void 
where the statute at the same time also otherwise 
limits the effect or declares the consequences which 
shall attach to the making of the contracts® 

§ 205. -Statutes Requiring License to 

Engage in Profession, Trade, or 
Business . 

The legality of contracts entered into in viola¬ 
tion of statutes requiring a license to engage in 
certain professions, trades or businesses is treated 
in the title Licenses § 59, also 13 C.J. p 423 note 
86, 37 C.J. p 259 note 49-p 261 note 83, and in 
the several titles of this work dealing with par¬ 
ticular licensing requirements, as, for example, Ani¬ 
mals § 42, Attorney and Client § 165, Brokers § 67, 


Hawkers and Peddlers § 9, also 29 C J. p 232 note 
7-p 233 note 22, Intoxicating Liquors § 490, also 
33 C.J. p 660 note 49-p 665 note 5, Pawnbrokers 
§ 6, also 48 C.J. p 563 note 84-p 564 note 2, Physi¬ 
cians and Surgeons § 69, also 48 CJ. p 1158 note 
51-p 1160 note 85, and Schools and School Dis¬ 
tricts § 218, also 56 CJ. p 416 note 41-p 422 note 
72. 

§ 206. -Statutes Regulating Dealings in 

Articles of Commerce 

Statutes regulating dealings In articlea of commerce 
render sales void which contravene their provisions. 

Statutes regulating dealing^ in articles of com¬ 
merce have been held • to render sales void which 
contravene their provisions, as for example • stat¬ 
utes requiring weights and measures to be approved 
and sealed by the proper officer,®® or requiring 
goods to be inspected, branded, labeled, tagged, 
weighed or stamped, etc.®^ 

§ 207. -Waiver of Statutory Provisions 

by Agreement ’ 

Generally one may lawfully waive by agreement the 
benefit of a statutory provision except where thia would 
violate the public policy expressed therein or restrict the 
rights of third parties which the statute was Intended to 
protect. 

Generally, a person may lawfully waive by agree¬ 
ment the benefit of a statutory provision.®® An ex- 


S7. G 4 .—McLamb y. Phillips, 129 S. 
K 670, 672, 34 Ga.App. 210, citing 
Coipns Juris. 

Or.—Pennlcard v. Coe, 263 P. 920, 
923, 124 Or. 423, quoting Ooipus 
Juris. 

Pa.—Hazle Drug- Co. v. Wilner, 181 
A. 286, 284 Fa. 361. 

18 C.J. p 424 not© 11. 
qoatraot mlsxely unenforceable 
Neither contract, unenforceable un¬ 
der statute Imposing no penalty for 
noncompliance therewith, nor per¬ 
formance of such contract, la unlaw¬ 
ful for any other purpose than en¬ 
forcement thereof. — Amerlcan-La- 
Prance & Poamlte Industries v. Ar¬ 
lington County, Va., 192 S.E. 758. 

■Sa Conn.—^McMahon v. Boden, 89 
Conn. 816. 

N.H.—Connecticut River Mut P. Ins. 

Co. V. Whipple, 61 N.H. 61. 

Pa.—York County v. Small, 1 Watts 
& S. 815. 

^ Or.—Turney v. J. H. Tillman 
Co.. 228 P. 933. 112 Or. 122. 

IS C.J. p 424 note 18. 

M. Mass.—Smith v. Arnold, 106 
Masa 269. 

13 C.J. p 428 note 7. 

9L Me.—Smith v. Camphell, 68 Me. 


268—Durgln v. Dyer, 68 Me. 143, 
-rJames v. Josselyn, 66 Me. 188. 
Mass.—Levy v. Qowdy, 2 AUen 820. 
LB C.J. p 423 note 8 . 

Beqnlilaj bread to be sold by the 
pound 

Pa.—nJohnson v. JColh, 8 Wkly.N.C. 
278. 

Survey of inmbet 
(1) Under a statute preventing the 
seller from recovering for a sale of 
l\unher not surveyed by an official 
surveyor, noncompliance renders the 
contract Invalid.—Knight v. Bum- 
ham, 38 A. 168, 90 Me. 294—Rich¬ 
mond V. Foss, 1 A. 830, 77 Me. 690. 
Apparently contra Thomas v. Conant, 
Me., 5 A. 638. 

<2) But where the statute provid¬ 
ing for measurement of lumber Is 
for the vendor’s benefit only, and he 
does not object to the failure to se¬ 
cure measurement at the time of 
sale, the contract is valid.—^McNeill 
V. Chadboum, 79 N.C. 149. 

Agxeemsnt held valid 

(1) Contract held not within terms 
of statutory requirement—^Howe v. 
Norris, 12 Allen, Mass., 82. 

(2) Statutes imposing penalty on 
public weighers who fail to give 
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welghbill to purchaser of coal but 
not obligating seller to furnish such 
welghbill to purchaser except on re¬ 
quest, does not render contract of 
Sale void where purchaser did not at 
time of sale request welghbill.— 
MacHatton v. Dufresne, 116 A. 449, 
121 Me. 221. 

92. U.S.—Westlnghouae Electric & 
Mfg. Co. V. Binghamton Ry. Co., D. 
C.N.T., 266 F. 378, appeal dis¬ 
missed J67 F. 726, 169 C.C.A. 14. 
Colo.—Creek v. Nonpareil Inv. Co., 
185 P. 473, 474. 66 Colo. 660, quot¬ 
ing Ooipns Juris. 

N.J.—City Hall Building & Loan 
Ass’n of Newark v. Florence Re¬ 
alty Co., 168 A. 506, 110 N.J.Bq. 
12, citing Ootpua Juris. 

N.T.—Stapleton v. Herts Drlvurself 
Stations, 222 N.T.S. 679, 681, 129 
Misc. 772, quoting Corpus Joria. 
Or.—^Turney v. J. H. Tillman Co., 228 
P. 933, 936, 112 Or. 122, citing Coxw 
pus Juris. 

S.C.—Central Nat Bank of Spartan¬ 
burg V. Kehoe, 128 S.E. 861, 182 S. 
C. 94. 

Tenn.—Black Diamond Coal Mining 
Co. V. Rankin, 98 S.W.2d 311, 812, 
170 Tenn. 651, citing Corpus Juris. 

I Tex.—Fidelity & Deposit. Co. t. 
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ception to this rule exists in the case of a statutory 
provision whose waiver would violate public pol¬ 
icy expressed therein, or where rights of third par¬ 
ties which the statute was intended to protect are 
involved.®8 It has been held, however, that not 
every statute based upon public policy and fixing 
rights is incapable of waiver by acts or agreements 
of the parties, and that the true test of whether 
rights under a statute may be waived is whether 
the subject matter commands the general interest 
of the body politic.®* 

§ 208. Agreements in Violation of Constitu¬ 
tions, Orders in Council, Treaties, 
and Munidpalt Ordinances 

AgreemBnts violat[ns conrtltutional provision*, trea¬ 
ties, and municipal ordinances are Illegal Just as are 
agreements violating statutory enactments. 

Agreements violating constitutional provisions,®® 
treaties of the United States,®® and municipal or¬ 
dinances®^ are illegal to the same extent as agree¬ 
ments violating enactments of the legislature. 

§ 209. Contracts Contemplating Change of 
Law 

A contract as to s prohibited act which Is made In 


contemplation of a change of law rendering the act valid 
Is legal If the change of law actually occurred before 
the contract was performed. 

A contract for an act prohibited by the existing 
law, but which is shown to have been made with 
reference to the contemplated procuring of a spe¬ 
cial statute making the act valid, the enactment of 
which was actually procured before the contract 
was performed, is not to be regarded as illegal.®* 

§ 210. Provisions of Building wd Construc¬ 
tion Contracts 

a. In general 

b. Particular prsvisions 

a. In General 

Generally a construction contract must conform to 
building' regulations, but a valid contract is not rendered 
unenforceable by a failure to file plans as required by 
statute or by the fact that ihe completed structure Is not 
approved by the public authorities. 

Generally it is essential that the contract to 
build be not in violation of any building regula¬ 
tions,®® such as a regulation requiring that a per- 


Pence, ClvApp., 272 S.'W. 284, 287, 
citing Coinu Joxle. 

18 CJ. p 423 note 9. 

Waiver of rules of law generally see 
supra S 191. 

Statute of limitations: 

Validity of agreement for shorter 
period of limitation see Infra $ 
229. 

Validity of waiver of defense see 
Infra S 231. 

PzovLdlBg fox durexeat xule of svl- 
denoe 

In the absence of specific statu¬ 
tory prohibition, the fact that a con¬ 
tract provides for a different rule of 
evidence thaji would prevail other¬ 
wise either by statute or common 
law does not make the contract in¬ 
valid.—Cobble Royal Keighbors of 
America, App., 219 S.W. 118, reversed 
on-other grounds 286 S.W. 306, 291 i 
Mo. 125, 21 A.L.R. 1846. 

93. Colo.—Creek v. Nonpareil Inv. 
Co., 185 P. 473, 474, 66 Colo. 560, 
quoting Coxpiui gnxls. 

Mo.-H^er88 V. Indemnity Co. of 
America, 3 S.W.2d 272, 223 Mo.App. 
816, cerdoraxi quashed State ex 
' rel Indemnity Co. of America v. 
DaneSf 13 S.W.2d 1069, 821 ' Mo. 
1686, followed in Krueger v. In¬ 
demnity Co. of America, 8 S.W.2d 
8^7, certiorari qnashed State ex rel. 
"bdetotnity Co. of America v. Daues, 
1* S.W;2d 1061. j 

N.T.r-Stapleton v. Herti Drivurself 
St&tiona, 222 N.Y.S. 579. 129 Misc. { 


772, reversed on other grounds 226 
N.T.S. 661, 131 Misc. 52. 

Ohio.—^Board of Elducatlon of Eliza¬ 
beth Township V. Burton, 11 Ohio 
Cir.Ct„N.S., 108, dismissing ap¬ 
peal l^rton V. Board of Education 
of Elizabeth Township, 5 Ohio N.P., 
N.S., 294. 

Or,—Turney v. J. H. Tillman Co., 228 
P. 983, 936, 112 Or. 122, citing Cbz^ 
pus Juxis. 

Wls.—Jones v. Preferred Accident 
Ina Co. of New Toric, 275 N.W. 
897. 

13 CJ. p 424 note 10. 

Fetaslties imposed by law may not 
be waived by agreement—Screven 
Oil MUl V. Jarrell, 157 S.B. 96, 171 
Ga. 837. 

Beoovexy of expense of litigatioa 
Provision of a conditional sale, 
contract providing for payment to 
seller of five per cent of purchase 
price as expenses of litigation in the 
event that it should successfully 
prosecute action for repossession of 
property or for enforcement of rights 
under contract is void as against the 
policy of the statute fixing expenses 
recoverable in such action.—Union 
Machinery & Supply Co. v. McCush, 
175 P. 669, 104 Wash. 62. 

94. Pa.—Williams V. Wenger, 179 A, 
242. 319 Pa. 73. 

95. ArfiL-^onea v. Hadfield, 96 S.W. 
2d 989, certiorari denied Pldelity 
di Depoisit Co. of Maryland v. 
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Jones, 57 S.Ct 606, 300 n.S. 667, 81 
L.Bd. 8,76. 

Iowa.—Keith Pumace Co. v. Mac VI-’ 
car, 280 N.W. 496—Girard v. An¬ 
derson. 267 N.W. 400, 408, 219 Iowa 
142, citing Ooipus Jnxls. 

Ky.—Hind v. Cook & Co., 260 S.W. 

349, 202 Ky. 526. 

18 C.J. p 424 note 14. 

96. U.S.—Gandolfo v. Hartman, C.C. 
Cal., 49 F. 181, 16 L.R.A 277. 

18 C.J. p 424 note 16. 

97. Colo.—Creek v. Nonpareil Inv. 
Co., 185 P. 473, 474, 66 Colo. 550, 
quoting Ooipns Jnxla., 

HI.—City of Chicago v: Dorhand, 18 
N.E.2d 107, 297 IllApp. 617—West¬ 
ern Cold Storage Co. v. Kaufman’s 
EsUte, 204 HLApp. 477. 

Iowa.—Keith Pumace Co. v: Mac 
Vicar. 280 N.W. 496. 

Tex.—Featherstone v. Boxberger, 
Civ-App., 255 S.W. 998. 

13 CJ. p 424 note 15. 

98. U.S.—Columbus, P. & I. R. Co. v. 
Indianapolis & B. R. Co., C.C.Ind., 
6 F.Caa.No.3.047, 6 McLean 450. 

99. Mass,—Gagnon v. Ainsworth, 
186 N.E. 498, 283 Mass. 488. 

9 C.J. p 702 note 23. 

An axoMteot is paxticuUrly charg¬ 
ed with knowledge of the statutory 
regulations and restrictions govern¬ 
ing the erection and use of build¬ 
ings, and he cannot recover for serv- 
Ices In preparing plans and specifi¬ 
cations for a building which would 
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mit for buildii^ must be obtained.^ It has been 
held on the other hand, that a failure to file plans 
as required by statute or ordinance does not render 
the contract illegal and, where the builder has 
performed the contract according to its terms, the 
owner cannot object to payment therefor, because 
the work as finished does not meet with the ap¬ 
proval of the public authorities, and requires the 
expenditure of additional money to make the struc¬ 
ture conform to building regulations.^ 

b. Particular Provisions 

Provisions dealing with the effect of an architect's 
certificate, completion by the owner of unfinished work, 
liquidated damages, retention of money due the builder 
In order to Insure performance, option of the owner 
to suspend or terminate work, and restrictions on devia¬ 
tions from the terms of the contract have generally been 
held valid. 

As to effect of certificate or determination of 
architect or engineer. A stipulation is valid, and 
is enforceable by the courts, which provides that 
the certificate, estimate, determination or decision of 
,an architect, engineer, or some other person shall 
be final and conclusive on the question submitted,* 
unless, as stated in §§ 367, 496 and 500 infra, it 
is the result of fraud, or of such gross mistake 
as will imply fraud, or unless, as appears in § 
229 infra, the stipulation is so framed as to oust 
the jurisdiction of the courts, in which case it is 
invalid. This rule applies to such a stipulation 
with respect to disputes concerning the meaning 
•or construction of drawings and specifications 
any matters of diffeirence ;6 the quantity or quality 
of the work done under the contract satisfactory 
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performance;® payments;® amount and value of 
work and measurement of work.^^ 

On the other hand, a stipulation that the owner 
and his architect shall conclusively determine all dis¬ 
putes arising under the contract is generally inval¬ 
id and this is also true where, unknown to the 
builder, the architect gives a bond to keep the cost 
below a certain sum, and thereby becomes interested 
in the contract^® 

As to completion by owner of unfinished work. 
The contract may validly provide that on failure 
of the builder to complete his work according to 
the contract, the owner may notify him of an in¬ 
tention to complete the work himself,i* and that 
thereupon he may finish the work himself, or em¬ 
ploy any other person or persons to finish it and 
provide the materials therefor and that he may 
use any materials brought by the builder on the 
premises for the purpose of building, and may be 
accountable to him for any excess of the unpaid 
contract price over the cost of completion.?-® 

As to warranty of proper performance. A build¬ 
er may validly guarantee the perfection of a plan 
or of directions given imder the progress of the 
work by the architect whose orders he is by the 
tenns of the contract bound to obey;i'^ and, since 
he is bound for his own skill and the skill and 
fidelity of his workmen, as well as for the suffi¬ 
ciency of the material which he supplies, there is 
nothing unreasonable in a guaranty that the work¬ 
manship and the material furnished by him shall 
stand the test of a certain period of time after 
the completion and acceptance of the work.^® 
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violate such regulatlona—^Medofl v. 
Fisher, 101 A. 471, 267 Pa. 126. 

la ahsenoa of provlaloiL In tmildlng 
lav for width of foundation to sup¬ 
port walls of cinder blocks, contract 
for foundation was not, however, 
illegal, where Inspector required 
foundation of greater width.—Gag¬ 
non V. Ainsworth, 186 N.E. 498, 288 
Ifass. 488. I 

L Cal—Smith v. Lunlng Co., 48 P, 
967, 111 Cal. 808. 

9 C.J. p 702 note 24. 

Verfoxmance in Illegal nuuuier 
However, a lawful contract to con¬ 
struct, although carried out In an Il¬ 
legal manner, because no permit Is 
obtained and the work Is not done by 
a person authorized by law, cannot 
be declared Illegal as a whole so- as 
to prevent a recovery under It—^Pox 
V. Rogers, 60 NJL 1041, 171 Maas. 
646. 

1 Mass.—Palefsfcy v. Connor, 170 
•N.BL 410, 270 Mass. 410—Ordway 
, v. Newburyport, 119 N.B. 868. 280 
Mass.-306. 

17CJ.S.-36 


8. Pa.—^Morae v. Maurer, 86 Pa.Su- 
per. 196. 

«. Pa.—Adinolfl v. Hazlett 88 A. 

869, 242 Pa. 26. 

9 C.J. p 703 note >88. 

6h Mlch^Young v. Stein, 116 N.W. 
196. 162 Mich. 810, 126 Am.S.R. 
412, 17 L.R.A.,N.S., 231. 

9 aj. p 703 note 36. 

8. U.S.—Mitchell V. Dougherty, C.C. 
Pa., 86 F. 869. 

9 C.J. p 703 note 87. 

7. N.H.—Smith v. Boston, etc., R. 

I Co., 36 N.E. 458. 

9 C.J. p 70S’note 88. 

& Fla.—Wilcox V. Stephenson, 11 
So. 669, 80 Fla. 377—Flnegan v. 
Xi'Bngle, 8 Fla. 413. 

9. Pa.—Adinolfl v. Hazlett 88 A. 
869, 242 Fa. 25. 

9 C.J. p 708 note 40. 

la Fla-—Summerlin v. Thompson, 
12 So. 667, 81 Fla. 369. 

Or.—Williams v. Mount Hood R., 
etc., Co., UO P. 490, 111 P. 17, 67 
Or. 261, Ann.Cas.l913A 177. 
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11. Cal.—Rialto Constr. Co. v. Reed, 
118 P. 478, 17 Cal.App. 29. 

N.T.—McMahon v. New York, etc., 

• R. Co., 20 N.Y. 468. 

15. Ind.—^E\ilton County v. Gibson, 
68 N.E. 982, 168 Ind. 471. 

9 C.J. p 703 note 48. 

13. Tex.—Manett Seastrunk & Buck¬ 
ner V. Terminal Building Corp., 89 
S.W.2d 1, 4, citing Ooiput JhzlB. 

9 C.J. p 704 note 44. 

1<L Mo.—Spink V. Mueller, 77 Mo. 
App. 86. 

16. Cal.—Tally v. Parsons, 63 P. 
838, 181 Cal. 616. 

9 C.J. p 704 note 46. 

10, U.S.—Duplan Silk Co. v. Spen¬ 
cer, Pa., 116 F. 689, 53 aaA. 821, 
appeal dismissed 24 S.Ct 174, 191 
U.S. '626, 48 Ii.EJd- 287. 

17. U.S.—Manufacturers' Automatic 
Sprinkler Co. v. Galbraith, DL, 196 
F. 472, 116 C.C.A. 246. 

9 C.J. p 706 note 68. 

la III.—MacRItchle v. Lake View, 
30 111.App. 893, reversed on other 
grounds 26 N.E.< 663, 134 Hh 
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As to deviations from contract and compotsa- 
tion therefor, A stipulation that no deviation from 
any of the provisions of the contract, specifications, 
or drawings will be permitted except with the 
sanction and writing of the architect or engineer 
is equitable and reasonable.^9 So a provision that 
the builder is not to execute any extra work, or 
make any modifications or alterations in the work 
mentioned in the specifications and plans, unless 
ordered in writing by the engineer in charge, or 
claim payment for the same, unless such written 
order is produced, is valid and should be enforced.^® 

As to liquidated damages. A provision in a build¬ 
ing contract for liquidated damages, in case of a 
delay or other breach,unless the delay or breach 
is excused for reasons specified ,22 is valid where 
the damages that may be suffered must be of an 
uncertain nature or amount but the damages so 
designated must not be obviously unconscionable 
or unreasonable. 2 * 

As to retention of money due luUder. It is 
competent for the parties to agree that the em¬ 
ployer may retain in his hands money due the 
builder out of which to meet the demands of ma- 
terialmen,25 until the builder furnishes satisfac¬ 
tory evidence that the materials furnished are fully 
released from all liens,26 or that money earned by 
the builder shall be retained until completion of 
the work to answer any damages suffered by the 
owner.2'^ Such a provision is not void as excluding 
the jurisdiction of the courts.28 

Suspension or fermination of work. A provi¬ 
sion giving the employer the right at any time and 
for any reason satisfactory to him to suspend the ; 


I progress of building either temporarily or perma¬ 
nently on giving certain notice, and further pro¬ 
viding that such suspension shall give the builder 
no claim for damages therefor is one competent for 
the parties to make and is valid.29 Also a pro¬ 
vision that work under the contract shall be ter¬ 
minated on its arriving at a certain stage unless 
the builder is notified to go on and complete the 
work is valid.20 

Other provisions. It is also valid for the con¬ 
tract to provide that the provisions of a building 
law will be complied with in the construction of 
the building described in the contract, whether or 
not the provisions are specified in the contract 
that the builder is to tender the owner a satisfac¬ 
tory bond within a certain time of the execution 
of the contract ;S2 that the builder may not subcon¬ 
tract his work without the written consent of the 
architect or engineer that the subcontractor is 
not to prosecute his work with such employees or 
in such a manner as will interfere with the work 
of any contractor or subcontractor employed on the 
work;®^ and that if the building is burned before 
completion the loss is to be apportioned between 
the owner and the contractor.®^ 

Where a statute does not require that subcon¬ 
tracts be written and that a performanefe bond be 
executed by a subcontractor, although under the 
circumstances such a contract and bond are re¬ 
quired of the principal contractor, such subcon¬ 
tracts and security foi* performance thereof are 
not governed by the laws relating to contracts 
and performance bonds to be executed by principal 
contractors.®® 


19. CaL—White v. San Rafael, etc., | 

R. Co., 60 Cal. 417. 

N.T.—Traltel Marble Co. v. Brown, 
144 N.Y.8. 662. 169 App.Div. 486. 

20. Tenn.—^Bannon v. Jacksoxi, 117 

S. W. 604. 121 Tens. 881, 180 Am. 
S.R. 788, 17 AnmCaa. 77. 

9 C.J. p 704 note 68. 

91. N.J.—Commercial Inv. Co. v. 

Herman, 131 A. 228, 98 N.J.Eqi. 689. 
9 CJ. p 706 note 71. 

Reciprocal proTlsLon 
A contract slvlng the contractor a 
deaienated additional compensation 
for each day he completed the con¬ 
tract before a Bpeclded time, and 
awarding similar damages to the 
owner for a failure to complete the 
contract at the allotted time, is rea¬ 
sonable and binding.—Commercial 
Inv. Co. V. Herman, 181 A. 223, 98 
N.J.Ba. 689. 


Ion School DlsL, 122 N.W. 624, 128 
N.W. 798, 168 Mich. 214. 

29. Conn.—Dean v. Connecticut To¬ 
bacco Corp., 92 A. 408, 88 Conn. 
619. 

Tex.—^Mills V. Paul, Civ.App., 80 S.W. 
658. 

24k Conn.—-Santa v. Stamford Mo¬ 
tor Co., 92 A, 665, 89 Conn. Si- 
Dean V. Connecticut Tobacco Corp., 
’ 92 A. 408, 88 Conn. 619. 

Tex.—Mills v. Paul, Civ.App., 80 S. 
W. 668. 

28. Mo.—Luthy v. Woods, 6 Mo.App. 
67. 

Pa.—Morgan v. Gamble, 79 A. 410, 
280 Pa. 165. . 

aft N.T.—Fogg V. Suburban Rapid 
Transit Co., 35 N.Y.S. 964, 90 Hun 
274. 

ART. Pa—^Danville Bridge Co. v. 

Pomroy, 16 Pa 161. 

Tex.—Punk v. House, Civ.App., 168 
S.W. 481. 


98. Mich.—Carlisle v. Spain, 110 N. 

W. 682, 147 Mich. 168. 

9 C.T. p 705 note 79. 

29. U.S.—Warren-Scharf Asphalt 
Pav. Co. V. Laclede Constr. Co., 
Mo., Ill P. 695, 49 C.C,A 662. 

9 C.J. p 706 note 81. 

3ft Wls.—Hinkley v. Grafton Hall, 
76 N.W. 1093, 101 Wls. 69. 

31. N.Y.—De Kay v. Bliss, 4 N.Y. 
St 728. 

32. Tex—Brown v. Levy, 69 S.W. 
266, 29 TexCivApp. 389. 

9 C.J. p 702 note 28. 

aa N.Y.—Beinhauer v. Gleason, 16 
N.Y.St 227. 

34ii Pa—Frazier v. Aronsberg-Preed 
Co., 19 PaDist & Co. 710. 

aft CaL—Savage v. Smith, 160 P. 
858, 170 CaL 472. 

9ft La—^Landis & Young v. Gossett 
& Winn,. App., 178 So. 760. 


221 Mich.—Oermaln v. Stanton Un- 
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§ 211 


C. AGREEMENTS CONTRARY TO PUBLIC POLICY 


1. In Ginebaii 


§ 211. General Statements 

a. In general 

b. Sources 

c. As affected by time and place 

d. Particular agreements 

a. In General 

Contracts contrary to public policy, that Is those 
which tend to be Injurious to the public or against the 
public good, are illegal and void, even though actual In¬ 
jury does not result therefrom. This rule Is applied in 
both state and federal courts, In cases arising In law and 
In equity, to contracts involving numerous and steadily 
Increasing types of subject matter, regardless of the 
Character of the contracting parties. 


If an agreement binds the parties or either of 
them to do, or if the consideration is to do, some¬ 
thing opposed to the public policy of the state or 
nation it is ille^l and absolutely void, however 
solemnly made.37 It is difficult to define public 
policy with accuracy, and it is admittedly a term 
of vague and uncertain meaning.^® It is perhaps 
correct to say that public policy is that principle 
of law which holds that no person can lawfully 
do that which has a tendency to be injurious to 
the public or against the public good, which may be 
designated, as it sometimes has been, the policy of 
the law or public policy in relation to the adminis¬ 
tration of the law.4® Where a contract belongs 


37 . us.—Coyne v. Superior Inciner¬ 
ator Co. of Texas, C.C.A.N.T., 80 F. 
2d 844—Oceanic Steam Nav. Co. v. 
Corcoran, C.C.A.N.T., 9 F.Zd 724, 67 
A.L.R. 168—German Baptist Or- 
plians’ Home v. Union Banking 
Co.. D.C.Mlch.. 18 F.Supp. 814. 

Cal.— Hiroshima v. Bank of Italy. 
248 P. 947, 951, 78 Cal.App. 862, 
quoting Ooxpna Jnxla. 

Colo.— Metropolitan Life Ins. Co. v.‘ 
Boma, 60 P.2d 1142, 97 Colo. 493— 
Menzel v. Niles Co., 281 P. 884, 86 
Colo. 820, 66 AX.B. 996. 

Ky.—Bankers Bond Co. v. Bucking¬ 
ham, 97 S.W,2d 696, 266 Ky. 712— 
Kentucky Ass’n of Highway Con¬ 
tractors V. Williams, 280 S.W. 937, 
939, 218 Ky. 167, 45 A.L.R. 644. cit¬ 
ing Corpus Juris. 

Me,—Pringle v. Gibson, 196 A, 696, 
rehearing denied 197 A. 663. 

Miss.—Tones v. McFarland, 173 So. 
296—Whittington v. H. T. Cottam 
Co.; 130 So. 746, 168 Miss. 847, 76 
A.L.B. 332. 

Mont—McManus v. Fulton, 278 P. 
126, 85 Mont 170, 67 A,L.R. 690— 
White Bear v. Barth, 208 P. 617, 61 
Mont 322. 

Neb.—State v. First Bank of Nicker¬ 
son, 207 N.W. 674, 676, 114 Neb. 
428, 45 A.L.B. 1418, quoting Corpus 
lulls. 

Ncv.—William J. Bums International 
Detective Agency v. Doyle, 208 P. 
427, 46 Nev. 91, 26 A.L.R. 600. 

N.J.—Auditorium Kennel Club v. At¬ 
lantic City, 199 A. 908, 16 N.J.Mlsc. 
864—Blzey V. Ajax Heating Co., 
168 A. 851, 10 N.J.Mlsc. 281. 

N.T.—Attridge v. Pembroke, 266 N. 
Y.S. 267. 236 App.Div. 101—In re 
Hughes' Will, 282 N.Y.S. 84, 226 
App.Dlv. 29, affirmed In re Kelley, 
168 N.H. 415, 261 N.Y. 629—Salmon 
V. D. A. Schulte, Inc., 276 N.Y.S. 
686, 164 Mlsc. 189—In re Forte's 
Wm, 267 N.Y.S. 603, 149 Mlsa 827 
—In re Silver’s Adm'x, 248 N.Y.S. 
141, 137 Mlsc. 69. 

^N.D.—Erickson v. North Dakota 


State Fair Ass'n of Fargo, 211 N. 
W. 697, 54 N.D. 830. 

Ohio.—Burton v. Board of Education 
of Elizabeth Tp., 6 Ohio N.P.,N.S., 
294, appeal dismissed 11 Ohio Clr. 
Ct,N.S., 103, 20 Ohio Cir.Dec. 411. 
Okl.—Trawick v: Sahin, 261 P. 916, 
128 Okl. 187. 

Pa.—In re Shannon’s Estate, 187 A. 
261, 289 Pa. 280, quoting Corpus 
Juris—Commonwealth v. Glennon, 
92 Pa.Super. 94, 100, citing Corpus 
Juris. 

Wash.—Wright v. Corbin, 67 P.2d 
868, 190 Wash. 260—Goodler v. 
Hamilton, 19 P.2d 392, 172 Wash. 
60. 

13 C.J. p 424 note 19. 

38. U.S.—Fidelity & Deposit Co. of 
Maryland v. Moore, D.C.Or., 3 P.2d 
652, appeal dismissed Moore v. 
Fidelity & Deposit Co., 47 S.Ct 106, 
278 U.S. 817, 71 UBd. 278. 

Fla.—City of Leesburg v. Ware, 163 
So. 87, 113 Fla, 760. 

Ind.—Hodnlck v. Fidelity Trust Co., 
188 N.E. 488, 96 Ind.App. 842. 

Iowa,—Jones v. American Home 
Finding Ass'n, 182 N.W. 191, 191 
Iowa 211. 

N.J.—Fidelity Union Trust Co. v. 
Reeves, 126 A, 582, 96 N.J.Bq. 490 
affirmed 129 A. 922, 98 N.J.Eq. 412. 
Ohio.—Pittsburgh, etc., Ry. Co. v. 
Kinney, 115 N.E. 605, 95 Ohio St. 
64. L..R.A.1917D 641, Anii.Cas.l918B 
286. 

Or.—Pyle v. Keman, 86 P.2d 680, 148 
Or. 666. 

W.Va.—Le Masters v. Board of Edu¬ 
cation of Grant Dlst, 141 S.E. 515, 
105 W.Va. 81. 

39. U.S.—Steele v. Drummond, Ga., 
48 S.CL 68, 275 U.S. 199. 72 L.Bd. 
238, affirming, C.C.A., Drummond v. 
Steele, 11 P.2d 595, certiorari grant¬ 
ed Steele v. Drummond, 46 S.Ct. 
633, 271 U.S. 668. 70 L.Ba. 1136— 
Coyne v. Superior Incinerator Co. 
of Texas, C.aA.M.Y., 80 P.2d 844. 

Cal.—Andrews v. Horton, 47 P22d 496, 
8 CaLApp.2d 40. ■ j 
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Iowa.—^Andrew v. Breon, 226 N.W. 76 
—Liggett V. Shriver, 164 N.W. 611, 
181 Iowa 260. 

Ky.—Forbes v. City of Ashland, 66 
S.W.2d 917, 246 Ky. 669. 

Wls.—Trumpf v. Shoudy, 164 N.W. 
464, 166 Wls. 353. 

40. U.S.—Twin City Pipe Line Co. 
V. Harding Glass Co., Ark., 61 S.Ct. 
476, 283 U.S. 353, 75 L.Ed. 1112, 
83 A.L.R. 1168, reversing C.C.A.,' 
Harding Glass Co. v. Twin City 
Pipe Line Co., 89 F.2d 408, certiora¬ 
ri granted Twin City Pipe Line Co. 
V. Harding Glass Co., 51 SCt. 74, 
282 U.S. 826, 76 L.Bd. 786—Fidelity 
& Deposit Co. of Maryland v. 
Moore, D.C.Or., 8 F.2d 652, appeal 
dismissed Moore v. Fidelity & De¬ 
posit Co., 47 S.Ct. 106, 278 U.S. 317, 
71 L.Ed. 273—German Baptist Or¬ 
phans' Home V. Union Banking Ce., 
D.C-MIch., IS F.Supp. 814. 

Cal.—Hiroshima v. Bank of Italy, 
248 P. 947, 951, 78 CaLApp. 302. 
quoting Corpus Juris. 

IlL—People ex rel. Nelson v. Wler- 
sema State Bank. 197 N.EL 637, 
361 IlL 76, affirming 276 IlLApp. 21 
—^Knass v. Madison & Kedzle State 
Bank, 188 N.E. 836, 864 HL 664, 
reversing 269 IlLApp. 6£8, appeal 
dismissed 64 S.Ct. 632, 292 U.S. 6:9, 
78 L.Ed. 1463, rehearing denied 51 
S.CL 714, 292 U.S. 604, 78 L-Bd. 
1466. 

Iowa.—Preston v. Howell, 267 N.W. 
416, 219 Iowa 2b, 97 A.L.R 1140 
—Girard v. Anderson, 257 N.W. 
400, 403, 219 Iowa 142, citing Cor- 
pus Juris. 

Kan.—^Master Builders’ Ass’n of Kan¬ 
sas V. Carson, 296 F. 698, 694, 182 
Kan. 606, quoting Corpus- Juris. 

Ky.—Kentucky Ass’n of Highway 
Contractors v. Williams, 280 S.W. 
937, 218 Ky. 167, 46 A.L.R. 644— 
Westerfleld-Bonte Co. v. Burnett, 
196 S.W. 477, 176 Ky. 188. 

Mo.—State ex rel. City of SL Louis 
V. Public Service Commission of 
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to this class, it will be declared void, although in the 
particular instance no injury to the public may have 
resulted,'* 1 or, the illegal or immoral purposes were 

not accomplished.^^ in other words, its validity 

is determined by its general tendency at the time 
it is made, and if this is opposed to the interests 
of the public it will be invalid, even though the in¬ 


tent of the parties was good and no injury to the 
public would result in the particular case.^s 
test to be applied is not what is actually done, but 
that w;hich may or might be done under the terms 
of the contract it is the evil tendency of the 
contract and not its actual injury to the public in 
a particular instance.'*^ The law looks to the gen- 


Missourl, 73 S.W.2a 393, 335 Mo. 
448. 

Mont.~State v, Gateway Mortuaries, 
287 P. 166. 87 MonL 225, 68 A.L.R. 
lB12~Spauldltia V. Maillet, 188 P. 
877, 57 Mont. 818. 

N.J.—Driver v. Smith, 104 A. 717, 
725. 89 N.J.E(i. 339, citing Corpn* 
JoiIb—^E lzey v. Ajax Heating Co., 
158 A. 861, 10 N.J.Misc. 281. 
Ohio.—Burton v. Board of Education 
of Elizabeth Tp., 6 Ohio N.P„N.S, 
294, 301, appeal dismissed 11 Ohio 
Cir.Ct., N.S., 103, 20 Ohio Clr.Dec. 
411. 

•W.Va.—Le Masters v. Board of Edu¬ 
cation of Grant Dlst., 141 S.E. 515, 
105 W.Va. 81. 

Wis.—Hawkins Realty Co. v. Haw¬ 
kins State Bank, 236 N.W, 667, 206 
Wis. 406. 

13 G.J. p 425 note 20. 

Other deflnliloiui 

(1) In substance, it may be said to 
he the community common sense and 
common consclenca extended and ap¬ 
plied throughout the state to matters 
of public morals, public health, pub¬ 
lic safety, public welfare, and the 
Ilka tt is that general and well-set¬ 
tled public opinion relating to man’s 
plain, palpable duty to his fellow- 
men, having due regard to all the 
circumstances of each particular re¬ 
lation and situation. 

Pla.—City of Leesburg v. Ware, 153 
So. 87, 113 Pla. 760. 

Mich.—Skutt V. City of Grand Rap¬ 
ids, 266 N.W. 344, 275 Mich. 258. 
Ohio.—Pittsburgh, C., a, & SL L. Ry. 
Co. v. Kinney, 115 N.B. 506, 95 
Ohio St 64. L.R.A.1917D 641. Ann. 
Cas.l9l8B 286. 

(2) “The principles under which 
the freedom of contract and private 
dealing Is restricted by law for the 
good of the commurnty."—^Klrwan's 
Adm’r v. Citizens' 'Union Nat Bank, 
299 S.W. 1104, 1106, 222 Ky. 65. 

(8) Public policy, “when used by 
fm obligee against consensual obliga¬ 
tion and performance, is the Interest 
of others than the partlea"—St 
Regis Candles v. Hovas, S S.W.2d 
429, 483, 117 Tex. '313, answering cer¬ 
tify Questions, CivAj>p., 8 S.W.2d 
BT4. 

4IL X7.&—Sampllner v. Motion Pic¬ 
ture Patents Co., N.Y., 255 P. 242, 
168 COA. 202, affirming. D.a, 248 
P. 277, and rehearing denied 269 P. 
152, 170 C.CJL 220, 7 A.L.R. 234, 
reversed on other grounds 41 S.Ct 
79, 264 US. 238. 66 L.Ed. 240. 


Cal.—^Pelkey v. Hodge, 296 P. 908, 
909, 112 Cal.App. 424, quoting Cor¬ 
pus Juris—^Hiroshima v. Bank of 
Italy, 248 P. 947, 951, 952. 78 Cal. 
App. 362, quoting Corpus Juris. 

Ky.—Jackson v. Sullivan, 124 S.W.2d 
1019, 1031, citing Corpus Juris— 
Kentucky Ass’n of Highway Con¬ 
tractors V. Williams, 280 S.W. 937, 
939, 213 Ky. 167, 45 A.L.R. 544, cit¬ 
ing Corpus Juris. 

Mass.—Adams v. East Boston Co., 
127 N.B. 628, 236 Mass. 121. 

Mont.—White Bear v. Barth, 208 P. 
BIT, 520, 61 Mont 322. citing Cor¬ 
pus Juris. 

Neb.—State v. First Bank of Nick¬ 
erson, 207 N.W. 674, 676, 677, 114 
Neb. 423. 45 A.L.R. 1418, quoting 
Corpus Juris. 

Nev.—^William J. Bums Internation¬ 
al Detective Agency v. Doyle, 208 
P. 427, 46 Nev. 91, 26 A,L.R. 600 
—King v. Randall, 190 P. 979, 44 
Nev. 118, 13 A.L.R. VSO. 

N.Y.—Callaghan v. Corbin, 240 N.Y.S. 
426, 136 Misc. 731, affirmed 245 N. 
Y.S. 778, 281 App-Dlv. 708, reversed 
on other grounds 175 N.E. 109, 256 
N.Y. 401, 81 A.L.R. 1184, motion 
denied 177 N.E. 187, 256 N.Y. 668. 

Ohio.—Burton v. Board of Education 
of Elizabeth Tp., 5 Ohio N.P.,N.3., 
294, appeal dismissed 11 Ohio Cir. 
CL,N.S., 108, 20 Ohio Clr.Dec. 411. 

W.Va.—Le Masters v. Board of Edu¬ 
cation of Grant Dlst, 141 SJL 616, 
105 W.Va. 81. 

13 C.J. p 426 note 2L 

4St Mo.—Schlbi V. Miller, App., 268 
S.W. 484. 

43 , US.—Well V. Neary, N.Y., 49 S. 
Ct 144, 278 US. 160, 78 L.Ed. 248, 
reversing, UCA^., 22 F.2d 893, and 
certiorari granted 48 S.Ct 838, 276 
US. 613, 72 L.Bd. 732—Harding 
Glass Co, V. Twin City Pipe Line 
Co., C.C.A.Ark.. 39 P.2d 408, cer¬ 
tiorari granted Twin City Pipe 
Line Co. v. Harding Glass Co., 61 
S.Ct 74, 282 US. 826, 76 L.Bd.* 736, 
and reversed on other grounds 
Twin City Pipe Line Co. v. Hard¬ 
ing Glass Co,. 61 S.Ct 476, 288 U 
S. 368, 75 L.Ed. 1112, 83 A.L.R. 
1168—Sampliner v. Motion Picture 
Patents Co., N.Y., 266 P. 242, 168 
C.C-A. 202, affirming, D.C., 248 P. 
277, and rehearing denied 259 P. 
152, 170 C.C.A, 220, 7 A.L.R. 234, 
reversed on other grounds 41 s!ct 
79, 264 US. 233, 65 L.Ed. 240. 

Cal.—Pelkey v. Hodge, 296 P. 908, 
909, 112 CaLApp. 424, quoting Oon> 
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pus Juris—Hiroshima v. Bank of 
Italy, 248 P. 947, 951, 952, 78 Cal. 
App. 362. quoting Corpus Juris. 
Iowa.—Jones v. American Home 

Finding Ass'n, 182 N.W. 191, 191 
Iowa 211. 

Ky.—Forbes v. City of Ashland, 55 
S.W.2d 917, 246 Ky. 669—Kentucky 
Ass’n of Highway Contractors v. 
Williams, 280 S.W. 937, 213 Ky. 
167, 45 A.L.R. 544. 

Minn.—Goodrich v. Northwestern 

Telephone Bxch, Co., 201 N.W. 290, 
161 Minn. 106. 

Neb.—Atwater v. Sellers, 289 N.W. 
629, 122 Neb. 1X8—State v. First 
Bank of Nickerson, 207 N.W. 674, 
876, 677, 114 Neb. 428, 46 A.L.R. 
1418, quoting Corpus Juris. 

N.Y.—St. John V. Crocker, 278 N.Y.S. 
754, 154 Misc. 663. 

Ohio.—Burton Y. Board of Education 
of Elizabeth Tp., 5 Ohio N.P.,N.S., 
294, appeal dismissed 11 Ohio Clr. 
* Ct.,N.S., 108, 20 Ohio Cir.Dec. 411. 
W.Va.—^Le Masters v. Board of Edu¬ 
cation of Grant Dlst, 141 SJL 515, 
105 W.Va. 8i. 

13 aj. p 426 note 22. 

Good fatth Inunateriai 
Good faith of parties Is not test 
of validity of contract attacked on 
grounds of public policy.—Atwater v. 
Sellers. 289 N.W. 629. 122 Neb. 118. 
Fraud not esseutial 
If a contract falls within a gen¬ 
eral, class void 'as against public 
policy, it matters not that it is free 
from any taint of fraud or corrup¬ 
tion.—Horbach V. Coyle, C-C-A-Neb., 
2 F.2d 702. 

Wash.—Olympia Milk Producers’ 
Ass’n V. Herman, 29 P.2d 676. 

Limitations of rule . 

In Its practical application of the 
rule, the court must be guided ,by 
practical considerations, or, in other 
words, what may or inlght be done 
theoretically will not be considered 
as controlling unless in actual prac¬ 
tice it is a reasonable possibility.— 
Olympia Milk Producers' Ass'n v. 
Herman, supra. 

46. U.S.—Weil V. Neary, C.C.A.N.Y., 
22 P.2d 893, certiorari granted 48 
S.CL 388, 276 US. 613, 72 L.Bd. 732, 
and reversed on other grounds 49 
S.Ct. 144, 278 US. 160, 73 L.Bd. 
243—Fidelity & Deposit Co. of 
Maryland v. Grand Nat Bank of 
St Louis, D.C.MO., 2 P.Supp. 666, 
reversed on other grounds, CC.iL, 
69' P.2d 177. 
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eral tendency o£ such agreements, and it doses 
the door to temptation by refusing them recogni¬ 
tion in any of its courts^® Thus, as appears infra 
§ 222, an agreement for a pecuniary consideration 
made by a railroad company for the location of a 
depot is void, although the location in the par¬ 
ticular case may be advantageous to the public. 
Also, an agreement to influence legislation is void, 
although the legislation sought may be dearly bene¬ 
ficial, for a consideration of which see infra § 213; 
and, as is set forth infra § 219, an agreement to 
influence an appointment to office is void, although 
the intent may be to secure the best qualified per¬ 
son. As shown infra § 250, agreements whose 
tendency is to suppress competition or raise prices 
are void,' although they may not in the particular 
case actually destroy competition or enhance prices. 

legality of contract as affected by character of 
parties. As a general rule, the character of a con¬ 
tract in this connection is not affected by the char¬ 
acter of the parties,and such contracts will be 
held illegal irrespective of whether they are be¬ 
tween citizens of the government or between 
aliens.'** 

State as a porty.‘ Although it has been held that 
contracts by a state are not subject to the objec¬ 
tion of being against the public policy of the state,** 
in other cases it has been hdd that, as applied to 
a contract to which the state, through any of its 
duly constituted agencies, becomes a party, public 
policy has been ’invaded when there lurks in the 
contract a mischievous tendency so as to be in¬ 
jurious to the interest of the state;*® and a con¬ 
tract to which a state is a .party is illegal where 
the consideration therefor, -or the thing to be done, 
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is an act prohibited by the constitution of the Unit¬ 
ed States or is otherwise against the policy of 
the federal government, and the assertion of the 
defense of illegality is permissible against the 
state.*i 

Subject matter of contracts. Although the ear¬ 
liest application of the principle of public policy 
to agreements seems to have been in cases of 
agreements to promote litigation, or marriage, or 
in the endeavor to elude the binding effect of 
wagers at common law, it is now applied by the 
courts to contracts involving numerous and steadily 
increasing types of subject matter^* 

Federal courts. It has been held that in the 
j federal courts the question whether a contract is 
against public policy is a question of genei^l law 
and not dependent solely on any local statute or 
usage. Over this question the national courts 
exercise concurrent jurisdiction with those of the 
state, and while the decisions of the latter are al¬ 
ways entitled to the weight of persuasive author¬ 
ity the federal courts will exercise their own judg¬ 
ment.*® 

Law and equity. Principles of public policy rec- 
ogfnized in equity should be given full weight in 
courts of law.** 

b. SouiceB 

Constitutions, statutes, Judicial decisions, the con¬ 
stant practice of government offlcials and the general 
customs of the people are sources of Information for the 
determination of public policy, and where there Is a con¬ 
flict judicial decisions yield to statutes and statutes yield 
to constitutions as authoritative sources. 

As applied to contracts, the constitution, statutes, 
and judicial decisions of a state are sources of 
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Cal.—Pelkey v. Hodje, 296 P, 908, 
909, 112 CalApp. 424, quoting Oox- 
pns Jnxla. 

Iowa.—Andrew v. Breon, 22ft N.W. 
75—Jones v. American Home Find¬ 
ing Aas’n, 182 N.W, 191, 191 Iowa 
211 . 

Ky.—Forbes v. City .of Ashland, 56 
S.W.2d 917, 24ft Ky. ft69—Kentucky 
Afls’n of Highway Contractors v. 
Williams, 280 S.W. 987, 989, 218 
Ky. 1«7. 45 A.L.R. 644, citing Oor- 
mu Jozig, 

Mass.—Adams v. East Boston Co., 
127 N.BL 628, 236 Mass. 121. 

Neb.—State v. First Bank of Nlcke> 
son. 207 N.W. 674, 676, 677, 114 
Neb. 423. 45 A.L.R. 1418, quoting 
CoEpiu Juris. 

NJ.—Auditorium Kennel Club v. At¬ 
lantic City, 199 A, 908; 16 N.J.Mlsc. 
354. 

Ohio.—Board of Education v. Burton, 
11 Ohio ar.Ct,N.S.. 103, 20 Ohio 
Clr.Bec. 411, affirming 6 Oblo N.P,,' 


N.S,, 294—Trustees of Cincinnati 
S, Ry, V. Porter, 21 Ohio N.P.,N.S., 
441. 

Or.—Pyle v. Keman, 36 P.2d 580, 
583, 148 Or, 666, quoting Oorpns 
Juls. 

S.D.—Moore v. Hyde, 163 N.W. 707, 

, 39 S.D. 196. 

Waab.—Goodler v. Hamilton, 19 P. 
2d 392, 172 Wash. 60. 

W.Va.—^Le Masters v. Board of Edu¬ 
cation of Grant DisL, 141 S.E. 615. 
106 W.Va 81. 

13 C.J. p 425 note 23. 

4& N.T.—Sampliner v. Motion Pic¬ 
ture Patents Co., N.T., 265 P.'242, 
168 C.C.A. 202, affirming, D.C., 243 
F. 277, and rehearing denied 269 F. 
162, 170 C.C.A. 220, 7 A.L.R. 284, 
reversed on other grounds 41 S.Ct 
79. 264 U.S. 283, 65 L.Bd. 240. 

Minn.—Goodrich v. Northwestern 
Telephone Exch. Co., 201 N.W. 290, 
161 Minn. 106. 

Mont—White Bear v. Barth, 203 P. 
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517, 620, 61 Mont. 322, citing Oor- 
pu Jtuls. 

18 C.J. p 426 note 28. 

47. Ala.—Patton v, Gilmer, 42 Ala. 
648, 94 Am.D. 666. 

48. N.T.—<5raveB v. Delaplalne, 14 
Johns. 146. 

49. Ky.—Brown v. Anderson, 1 T.B. 
Mon. 198. 

13 C.J. p 426 note 32. 

BO. Ky.—Bankers Bond Co. v. Buck¬ 
ingham, 97 S.W.2d 696, 266 Ky. 712. 

61. U.S.—Craig V. Missouri, Mo., 4 
Pet 410, 7 L.Ed. 903. 

13 C.J. p 426 note 33. 

6a. Ind.—Hodnick v. Fidelity Trust 
Co., 183 N.EL 488, 96 Ind^App. 342. 

53. TT.S.—Fidelity & Deposit Co. of 
Maryland v. Grand Nat Bank of 
St. Louis, aC.A.Mo., 69 F.2d 177, 
reversing. D.C.. 2 F.Supp. 666. 

18 C.J. p 427 note 47. 

64L Mass.—Boynton ▼. Hubbard, 7 
Mass. 112. 
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information for the determination of its public 
policy.®® In some jurisdictions, it is held that the 
courts will not resort to other sources of infor¬ 
mation,®® but in other jurisdictions a broader rule 
is followed. In some the constant practice of gov¬ 
ernment officials is considered a proper source for 


such information,®"^ and while some courts hold 
that this source of information together with the 
ones previously mentioned are the ones to which 
the courts must resort and beyond which they 
cannot search,®® other, cases have announced that 
public policy may also abide in the customs and 


56. U.S.-~Twin City Pipe Line Co. v. 
Harding Glass Co., Ark., B1 S.Ct 
476. 28S U.S. 353, 7B LEd. 1112. 
83 A.L.R. 1168, reversing, C.C.A.. 
Harding Glass Co. v. Twin City 
Pipe Line Co., 39 F.2d 408. certio¬ 
rari granted Twin City Pipe Line 
CJo. V. Harding Glass Co., 51 S.Ct. 
74, 282 U.S. 825, 76 L.EcL 736— 
Fidelity & Deposit Co. of Maryland 
V. Grand Nat. Bank of St. Louis, 
aC.A.Mo., 69 P.2d 177, reversing, 
D.a. 2 P.Supp. 666—Ireland v. 
Graggs, C.CA.Fla., 66 F.2d 785— 
Payne v. National Transit Co., D. 
CtPa., 300 P. 411, 415, quoting 
Ck)rpiu Juxla—W. L. Slayton & Co. 
V. Newton & Morgan, C.C.A.La., 299 
F. 279, 280, 281, citing Corpns Jn.. 
xis. 

Ark.—Progressive Life Ins. Co. v. 
Dfean, 97 S.W.2d 62, 192 Ark. 1162. 

Cal.—Maryland Casualty Co. v. Fi¬ 
delity & Casualty Co. of New York, 
236 P. 210, 71 CalJiJp. 492. 

Fla.—City of Leesburg v. Ware, IBS 
So. 87, 113 Fla. 760. 

Idaho.—Bolse-Payette Lumber Co. v. 
Chains Independent School Dist 
No. 1, of Custer County, 268 P. 26, 
46 Idaho 403. 

Ill_People ex rel. Nelson v, Wier- 
sema State Bank, 197 N.B. 537, 861 
IlL 75, affirming 276 HLApp. 21— 
KnasB V. Madison & Kedzie State 
Bank, 188 N.E. 836. 354 HI. 664, re¬ 
versing 269 ni.App. 588, appeal 
dismissed 64 3.Ct 632, 292 U.S. 
699, 78 L.Ed. 1463, rehearing denied 
64 S.Ct 714, 292 IT.S. 604, 78 L.Hd. 
1466—Qolgrove v. Lowe, 175 N.E. 
569, 843 HL 860, certiorari denied 
52 S.Ct. 21, 284 U.S. 639, 76 L.Ed. 
644—Illinois Bankers’ Life Ass’n v. 
CoUins, 178 NJE. 466, 341 III 648, 
reversing 268 Ill-App. 802—Lincoln 
Park Coal 6k Brick Co. v. Wabash 
By. Co., 170 N.BL 8, 838 HI 82, 
reversing 264 HLApp. 823—John 
Griffiths 6k Son Co. v. National 
Fireproofing Co., 141 N.B. 739, 810 
ni. 831, 38 A.L.R. 659, affirming 
229 niApp. 587—People v. BmSner- 
son, 134 N.E3. 707, 802 III 300, 21 
A.L.B. 636—Chicago Title & Trust 
Co. V. Hoftberg, 12 N.B.2d 230, 293 
HLApp. 290. 

^ Ind.—Schomick v. Butler, 186 N.B. 
Ill, 206 Ind. 304, rehearing denied 
186 N.B. 326, 205 lud. 304. 

Iowa.-r-Llggett V. Shriver, 164 N.W. 
611, 181 Iowa 260. 

Ky.—Bankers Bond Co. v. Buckings 
bam. 97 S.W.2d 696, 266 Ky. 712— 
Klrwan’s Adm’r v. Union Nat 
Bank, 299 S.W. 1104, 222 Ky. 65— 


Westerfield-Bonte Co. v. Burnett 
195 S.W. 477, 176 Ky. 188. 

Mich.—Skutt V. City of Grand Rap¬ 
ids, 266 N.W. 344, 276 Mich. 268— 
St Helen Shooting Club v. Mogle, 
207 N.W. 915, 234 Mich. 60. 

Miss.—State v. Edward Hines Lum¬ 
ber Co., 116 So. 598, 150 Miss. 1. 
Mo.—State ex rel City of St. Louis 
V. Public Service Commission of 
Missouri, 78 S.W.2d 393. 335 Mo. 
448—State ex rel Equality Sav. 6k 
Bldg. Ass’n V. Brown, 68 S.W.2d 56, 
followed in State ex rel Webster 
Groves Loan & Building Ass’n, 68 
S.W.2d 60, 334 Mo. 789—State ex 
rel. City of St. Louis v. Public 
Service Commission of Missouri, 
56 S.W.2d 898, 881 Mo. 1098. 

Mont.—State v. Gateway Mortuaries, 
287 P. 166, 87 Mont 226, 68 A.L.R. 
1612—Spaulding v. Malllet 188 P. 
877, 67 Mont 318. 

N.T.— F. A. Straus 6k Co. v. Canadian 
Pac. Ry. Co., 173 N.B. 564, 264 
N.T. 407. modifying 238 N.T.S. 50, 
227 App.Div. 316, which modified 
284 N.Y.S. 622, 134 Misc. 439—In 
re Klllough’s Estate, 265 N.Y.S. 
801, 143 Misc. 73. 

Ohio.—Pittsburgh, C., C. & St. L. Ry. 
Co. V. Kinney, 115 N.B. 606, 96 
Ohio St. 64. LJI.A.1917D 641, Ann. 
Cas.l918B 286, affirming 7 Ohio 
App. 143. 

Pa.—^Kreusler v. McKees Rocks Bor¬ 
ough School Dist., 100 A. 821, 266 
Pa. 281—Ray v. Ray, 10 Pa.DlBt 
6k Co. 738. 

S.C.—Weeks v. New York Life Ins. 
Co., 122 S.B. 686, 128 S.C. 223, fol¬ 
lowed in Sandel v. Philadelphia 
Life Ina Co., 122 S.E. 591, 128 S. 
C. 239. 

Tex.—Grand Lodge Free and Accept¬ 
ed Masons of Texas v. Walker, Civ. 
App., 110 S.W.2d 946. 

IS C.J. p 426 note 36. 

Season for ooasldezisg Judicial dsM- 
slons 

“Limiting their actions to ques¬ 
tions left open by the Constitution 
and the statutes, courts may apply 
the principles of the common law 
to the requirements of the social 
moral material conditions of the 
people of the state, and declare what 
rule of public policy seems best 
adapted to promote the peace, good 
order, and general welfare of the 
community, and for that reason the 
decisions of Its courts are to be in¬ 
vestigated in determining the public 
policy of the state.—Illinois Bank¬ 
ers’ Life Ass’n v. Collins, 178 N.E. 
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465. 466, 341 HI. 548. reversing 268 
IllApp. 302. 

Pnbllo policy prior to statute 
Although the CoSperative Market¬ 
ing Act, does not undertake to, nor 
could it, declare what the public pol¬ 
icy of the state was prior to its 
adoption, still such statute is persua¬ 
sive on the courts as to what con¬ 
tracts and combinations were not 
Inimical to the public welfare re¬ 
cently before its adoption.—^Brown v. 
Staple Cotton Co-op. Ass’n, 96 So. 
849, 132 Miss. 869. 

Da common law 

Public policy of state Is to be 
found In unwritten or common-law 
restrictions, as well as in Its statu¬ 
tory limitations.—^Taylor v. Leonard, 
Tex.Civ.App., 275 S.W. 134. 

66. U.S.—Mechanics 6k Metals Nat 
Bank v. Smith, D.C.S.D., 21 F.2d 
128—^Payne v. National Transit 
Co., D.aPa., 800 F. 411, <16, quot¬ 
ing Corpus Juris—W. L. S’ayton 
6k Co. V. Newton & Morgan, C.C.A. 
La., 299 F. 279. 280, 281, Citing 
Corpus Juris. 

Mo.—White v. McCoy Land Co„ 8T 
S.W.2d 672, 229 Mo.App. 1019, af¬ 
firmed White V. Scarrltt 111 S.W. 
2d 18. 841 Mo. 1004. 

Pa.—Si^UBler v. McKees Rocks Bor¬ 
ough School Diet, 100 A. 821, 256 
Pa. 281—Ray v. Ray, 10 Pa.Dlat. 
6k CO.R. nz. 

S.C.—Temple v. McKay, 174 S.E. 23„ 
172 S.C. 306—Sandel v. Philadel¬ 
phia Life Ins. Co., 122 S.E. 591, 128: 
S.C. 239—Weeks v. New York Life 
Ina Co., 122 S.B. 686, 128 S.C. 228.. 
13 C.J. p 426 note 37. 

Must bs in body of law 
The public policy of the state must 
be found somewhere in the body of 
Its law.—Rldgway v. Cockbum, 296 
N.Y.S. 936, 163 Misc. 611. 

67. HI—Colgrove v. Lowe, 176 N.E. 
669, 343 III 360, certiorari denied 
62 S.Ct. 21, 284 U.S. 689, 76 L.Ed. 
544. 

Ind.—Schomick v. Butler, 186 N.B.. 
Ill, 206 Ind, 304, rehearing denied' 
186 N.E. 326, 205 Ind. 304. 

Misa—State v. Edward Hines Lum¬ 
ber Co., 116 So. 698, 160 Miss. 1. 
Mo.—State ex rel. City of St Louis 
V. Public Service Commission of 
Missouri, 66 S.W.2d 398, 331 Mo. 
1098. 

68b Miss.—State v. Edward Hines- 
Lumber Co., 116 So. 698. 150 Miss.. 

1. 
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conventions of the people—in their clear conscious¬ 
ness and conviction of what is naturally and in¬ 
herently just and right between man and man 
and the purpose to preserve good morals by keep¬ 
ing out everything tending toward fraud.®® Pri¬ 
marily, it is for the lawmakers to determine the 
public policy of the state.®! In arriving at the 
public policy of a state, legislative enactments must 
yield to constitutional provisions, and judicial de¬ 
cisions must recognize and yield to constitutional 
provisions and legislative enactments.®^ Where the 
legislature has enacted a constitutional statute on 
the subject, public policy is what the statute en¬ 
acts,®® regardless of a judge’s individual judgment 
or private notions or convictions.®* Also, if- by 


well settled judicial precedent the law has deter¬ 
mined that contracts of a certain class tend to 
the injury of the public, or are inconsistent with 
sound morality, the court should follow the law 
thus declared, without regard to its own notions of 
the tendency of the contract.®® Many agreements, 
therefore, which have already been discussed as 
void because contrary to the terms of statutes, supra 
§§ 201-207, are also void as being contrary to the 
policy of the law as expressed in those statutes.®® 
However, there are many things which the law 
does not expressly prohibit or penalize, which are 
so mischievous in their nature and tendency that 
on grounds of public policy they are not permitted 


Coutiaxy optnloa 

An earlier opinion approved, as 
sound doctrine applicable to the case 
before it, the statement, "While the 
ohlef sources for determining the 
public policy of a nation are Its con-, 
stltutlon, laws, and Judicial deci¬ 
sions, still, however, these are not 
the sole criteria, and the courts 
should not hesitate to declare a con¬ 
tract Illegal merely because no pre¬ 
cedent prohibiting It can be found.'* 
—Woodson V. Hopkins, 87 So. 1000, 
1001, 38 So. 298, 86 Miss. 181,107 Am. 
S,R. 276, 70 L.R.A.. 646. 

69. liba.—city of Leesburg v. Ware, 
153 So. 87, 113 Fla. 760, 

Mich.—Skutt V. City of Grand Rap- 
Ida 266 N.W. 344, 276 Mich. 268. 
NJ.—Driver v. Smith, 104 A, 717, 
89 N.J.ECL. 339. 

Ohio.—Pittsburgh, etc., Ry. Co. v. 
Kinney, 115 N.EL 605, 96 Ohio St. 
64, L.R.A.1917D 641, Anii.Cas.l918B 
286. 

60i Mo.—State ex rel. City of St 
Louis V. Public Service Commis¬ 
sion of Missouri, 56 S.W.2d 398, 
331 Mo. 1098. 

61. U.S.—Twin City Pipe Line Co. v. 
Harding Glass Co., Ark., 61 S.Ct 
476, 288 ,U.S. 358,'76 L.Ed. 1112, 
83 A.L.R. 1168, reversing, C.C.A., 
Harding Glass Co. v. Twin City 
Pipe Line Co., 39 F.2d 408, certio¬ 
rari granted Twin City Pipe Line 
Co. V. Harding Glass Co., 61 S.Ct 
74, 282 U.S. 825, 76 L.Ed. 736— 
Ireland v. Craggs. C.C.A.Fla., 66 F. 
2d 786. 

Colo.—^Ezell V. Rocky Mountain Bean 
& Elevator Co., 232 P. 680, 681, 76 
Colo. 409, citing Corpus Juris. 
Minn.—Buck v. Walker, 182 N.W. 206,. 
116 Minn. 239. 

Mo.—State ex rel. City of St. Louis 
V. Public Service Commission of 
Missouri, 73 S.W.2d 393, 386 Mo. 
448. 

62. Ark.—Progressive Life Ins. Co. 
V. Dean, 97 S.W.2d 62, 192 Ark. 
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Idaho.—Boise-Payette Lumber Co. v. 
Cballla Independent School Dlst. 
No. 1 of Custer County, 268 P. 26, 
46 Idaho 408. 

Best guide 

Legislative enactments are the saf¬ 
est guides and the fairest In that 
they operate prospectively and as a 
guide to further negotiations. Deci¬ 
sions of courts of last resort operate 
in the same manner after their pro¬ 
nouncement, but In the first instance 
may have the effect of destroying the 
contract made before the public pol¬ 
icy Is announced.—Schomlck v. But¬ 
ler, 185 N.E. 111, 206 Ind. 304, re¬ 
hearing denied 186 N.E. 826, 206 Ind. 
304. 

Fzlor contra Judicial deolsioa. 

Any action held contrary to public 
policy by decision of the courts Is no 
longer so when expressly authorized 
by legislative wiactment—Lincoln 
Park Coal & Brick Co. v. Wabash Ry. 
Co.. 170 N.R 8, 388 Ill. 82, reversing 
264 IlLApp. 823. 

63;, Minn.—^Buck v. Walker, 132 N. 

W. 206, 116 Minn. 239. 

Mo.—State ex rel. City of St Lou¬ 
is V. Public Service Commission of 
Missouri. 73 6.W.2d 393, 335 Mo. 
448. 

Mont—State v. Gateway Mortuaries, 
287 P. 166, 87 Mont 226, 68 A,L.R. 
1612. • 

N.T.—F. A. Straus & Co. v. Canadian 
Pac. Ry. Co.. 173 N.B. 664, 264 
N.T. 407, modifying 238 N.T.S. 60, 
227 App.Dlv. 816, which modified 
234 N.T.S. 622, 184 Misc. 439— 
Messersmith v, American Fidelity 
Co.. 133 N.E. 432, 282 N.T. 161, 19 
A,L.R. 876, afllnning 176 N.T.S. 
169, 187 App.Div, 36, which revers¬ 
ed 167 N.T.S. 679, 101 Mlsc. 698— 
People V. Norwegian Underwriters, 
247 N.T.S. 707, 139 Mlsc. 70. 
Pa._B:reusler v. McKees Rocks Bor¬ 
ough School Disti 100 A. 821, 266 
Pa. 281—Ray v. Ray, 10 PaDist & 
Co.' 783. 

Tex.—St. Regis Candies v. Hovas, 8 
S,W.2d 429, 117 Tex. 313, answering, 
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certified auestions, Clv.App., 8 S.W. 
2d 674. 

13 aj. p 426 note 88. 

From oonstmotlon of statute 
State's public policy regarding acta 
covered by statute must be determin¬ 
ed from a construction of the stat¬ 
ute.—State ex ret American Surety 
Co. of New Tork v. Hold, 30 S.W.3d 
100, 825 Mo. 949, quashing certiorari 
Wellston Trust Co. v. American 
Surety Co. of New Tc *k, 14 S.W.2d 
23. 224 Mo.App. 241. 

ISodlfloatlou 

Declared policy of state Is within 
control of legislature, and subject to 
modification by It.—^Elephant Butte 
Alfalfe Ass'n v. Rouault, 262 P. 185, 
S3 N.M. 136. 

Conuoft be set aside by oontzaot 
Policy of state, expressed by acta 
of assembly, cannot be set aside by 
agreement of parties interested. 
Md.—^Marburg v. Mercantile Bldg. 

Co.. 140 A. 836. 154 Md. 438. 

N.T.—^F. A. Straus & Co. v. Canadian 
Pac. Ry. Co.. 284 N.T.S. 622, 134 
Mlsc. 489, modified on other 
grounds 238 N.T.S. 60, 227 App.Div. 
316, modified on other grounds 173 
N.B. 664, 254 N.T. 407. 

Interest rate 

Statute providing that state treas- 
urer should make unpaid warrants 
bear five per cent interest did not 
prevent treasurer and holder of war¬ 
rant from contracting for lesser rate 
of interest—^Bankers Bond Co. v. 
Buckingham, ,97 S.W.2d 596, 265 Ey. 
712. 

64. Mont—State v. Gateway Mortu¬ 
aries, 287 P. 156, 87 Mont 225, *68 
A.L.R. 1512. 

Pa.—Ray v. Ray, 10 Pa.Dlst & Co. 
783. 

65. U.S.—Sheppey v. Stevens, C.C. 
N.T., 177 F. 484. 

18 aJ. p 426 note 40. 

66L Mont.—McManus v. Fulton, 278 
P. 126, 86 Mont 170, 67 A.L.B. 
690. 

18 C.J. p 427 note 48. 
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to be the subject of an enforceable agreement;*^ 
and agreements which fall under this class are 
treated infra §§ 212-271. 

c. As Affected by Time and Place 

The public policy applicable ia the public policy of 
the present tlnw which varies as the customs, needs, and 
aspirations of the people vary, and according to the 
local conditions In the state wherein the case arises. If 
Illegal or valid at the time made subsequent conditions 
will not change the character of a contract. 

The public policy to be applied is the public 
policy of the present time.®® Public policy is un¬ 
certain and fluctuating, varying with the changing 
economic needs, social customs, and moral aspira¬ 
tions of a people.®® As the habits, opinions, and 
wants of a people vary with the times so public 
policy may change with them.^® So, because these 
habits, opinions, and wants are different in different 
places, what may be against public policy in one 
state or county may not be so in another.'^^ As 
is set forth supra § 16 of this Title, the public 
policy, not alone of different countries, but of dif¬ 
ferent states of the Union, on the subjects of 
wagers and lotteries, of Sunday observance, of the 
liquor traffic, and the like, is veiy different. 


17 C.J.S. 

A contract is totally void, if, when it is made, 
it is opposed to public policy, even though at the 
time of its contemplated performance the act agreed 
on would .not be illegal,^2 but if it was valid in 
its inception, it does not become invalid as against 
public policy because the purpose for which it 
was entered into did not succeed.^® 

d. Farticulax Agreements 

There Is no absolute rule by which to determine what 
contracts are against public policy, but each case must 
be determined from all the circumstances thereof, the 
courts declaring a contract void for such reason only 
where it is clearly contra thereto, as where It is In¬ 
jurious to the public interests, contravenes some estab¬ 
lished interest of society, or Is against good morals. 

There is no absolute rule by which to determine 
what contracts are repugnant to the public policy 
of the state.*^* Whether a contract is against 
public policy is a question of law for the court 
to determine from all the circumstances of each 
case."^® The rules which hold a contract void 
as against public policy should not be unduly ex- 
tended.7* Persons should not be unnecessarily re¬ 
stricted in their freedom to make their own con- 
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67. Iowa-—^Andrew v. Breon, 228 N. 
W. 76, 76, 208 'lowa 886, quotlns 

OOXPUS 170X18. 

N.J.—Driver v. Smith, 104 A. 717, 
726, 89 N.J.Eq. 839, quoting Corpus 
Joxis. 

13 C-J. p 427 note 44. 

68. Conn.—Samuel Stores, Inc. v. 

. Abrams, 108 A, 641, 94 Conn. 248, 

9 A.L.R. 1460. 

69. S.C.—Weeks v. New York Life 
Ins. Co., 122 S.E. 686, 128 S.C. 223, 
followed In Sandel v. Philadelphia 
Life Ins. Co., 122 S-BJ. 691. 128 S. 
a 239. 

7a Conn.— Samuel Stores, Inc., v. 
Abrams, 108 A. 541, 94 Conn. 248. 
9 A-L.R. 1450. 

Ind.—Hodnlck v. Fidelity Trust Co., 
188 NJl 488, 96 Ind.App. 342. 
N.J.—Driver V. Smith, 104 A. 717, 
726, 89 N-JJBIq. 839, citing Corpus 
Juris.’ 

N.Y.—P. A. Straus & Co. v. Canadian 
Pac. By. Co., 173 N.R 664, 264 N. 
T. 407, modl^ng 288 N.T.S. 60, 227 
App.Div. 316, which modified 234 
•N.T.S. 622, 134 Mlaa 439. 

Or.—Turney v. J. H. Tillman Co., 228 
P, 938, 936, 112 Or. 122, citing Cor- 
j/OM Juris. 

,18 C.J. p 427 note 45. 

71. Cr.—Turney v. J. H. Tillman 
Co., 228 P. 938, m, 112 Or. 122, 
citing Corpus Juris. 

7*. S,C.—Strtckland v. Anderson, 196 
. SJB. 184, 186 S.C. 482. 

73, Wash.—Terhune v. Welse, 231 


P. 964, 132 Wash. 208, 38 A.L.R. 
94. 

74. ir.S.—Twin City Pipe Line Co. v. 
Harding Glass Ca, Ark., 61 S.Ct 
476, 283 U.S. 868, 75 L.Ed. 1112, 83 
A.L.R. 1168, reversing, C.C.A., 
Harding Glass Co, v. Twin City 
Pipe Line Co., 39 r.2d 408, certio¬ 
rari granted Twin <?Ity Pipe Line 
Co. V. Harding Glass Co., 61 S.Ct. 
74, 282 U.S. 825, 75 L.Bd. 736— 
Steele v. Drummond, Ga., 48 S.Ct. 
53, 276 U.S. 199, 72 L-EM. 238, af¬ 
firming, C.C-A, Drummond v. 
Steele, 11 P.2d 696, certiorari 
granted Steele v. Drummond, 46 S. 
Ct 688, 271 D.S. 668, 70 L.Ed. 1186. 

Iowa.—Andrew v, Breon, 226 N.W. 76, 
208 Iowa 885—Liggett v. Shrlver, 
164 N.W. 611, 181 Iowa 260. , 

Mi nn-—^Equitable Holding Co. v. 
Equitable Building & Loan Ass’n, 
279 N.W. 786, 202 Minn. 629. 

Or.—Pyle v. Keman, 36 P.2d 680, 148 
Or. 666. 

Tex.—^Huey v. Brand, Clv-App., 92 S. 
W.2d 605, error granted. 

75. U.S.—Harding Glass Co. v. Twin 
City Pipe Line Co., Ark., 39 P. 
2d 408, certiorari granted Twin 
City Hpe Line Co. v. Harding 
Glass Co.. 61 S.a. 74, 282 U-S.* 
326. 76 L.Ed. 736, and reversed on 
other grounds Twin City Pipe Line 
Co, V. Harding Glass Co., 61 S. 
6t. 476. 283 U.S. 368, 75 L.Bd. 1112, 
83 A.L.R. 1168. 

Ala.—Anderson v. Blair, 80 So. 31, 
202 Ala. 209. 

Ark.—Bene v. New York Life Ins. 
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Oo., W S.w.2d S7». 981, 191 Art 
714, citing Ooxpns Jnxls. 

Qa.—^Bankers’ Trust & Audlt^ Co. v. 
Farmers’ & Merchants’ Bank, 136 
S.E. 148, 163 Ga. 862, answers to 
certified questions conformed to 
136 S.E. 480, 36 Ga.App. 317. 

Ind.—Hodnlck v. Fidelity Trust Co., 
188 N.E. 488, 96 Ind.App. 342. 
Iowa.—Wilson Subdrainage Dlst of 
Harrison-Pottawattamle Drainage 
Dlst No. 1 v. Richardson, 190 N. 
W. 384, 196 Iowa 846—Liggett v. 
Shriver, 164 N.W. 611, 181 Iowa 
266. 

Wan, —Stewart v. Fourth Nat Bank, 
89 P.2d 918, 141 Kan. 176. 

Ky.—Kentucky , Ass’n of Highway 
Contractors v. Williams, 280 S.W. 
987, 218 Ky. 167, 45 A.L.R. 644. 
Mass.—Noble v. Mead-Morrison Mfg. 

COh 129 N.E. 669, 237 Mass. 6. 
N.D.-^lty of Wmiston v. Ludowese, 
208 N.W. 82, 88, 63 ND. 797, quot¬ 
ing Corpus Juris. 

Okl.—R. W. Hart & Co. v. Harris, 
83 P.2d 566, 668, 188 Okl. 588, 
quoting Corpus juris. 

Or.—Pyle v. Keman, 86 P.2d 680, 148 
Or. 666. 

Wash.—^Mlrgon v. Sherk, 84 P.2d 862 
—Motor Contract Co. v. Van Der 
Volgen, 298 P. 706, 707, 162 Wash. 
449, 79 A.L.R. 29, quoting Corpnu 
Juris. 

13 aJ. p 427 note 49. 

7a Ala.—^Anderson v. Blair, 80 S3. 
• 31, 202 Ala. 209. 

N.J.—Elzey V. Ajax Heating Co,, 168. 
A. 861, 10 N.J.Mlsa 28L 
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tracts and, therefore, the court should act cau- traiy to public policy unless they are clearly and 
tiously and not hold contracts void as being con- unmistakably so.'^s in general, a contract which 


OkL—R. Hart & Co. v. Harris, 

83 P.2d 66B, 188 Okl. 688. 

77 . U.S.— Globe & Rutgers Plre Ins. 
Co. V. Draper, C.C.A.Wash., 66 
F.2d 986, 991, Quoting Corpus Jt^ 
ris. 

Ark.—Bene v. New York Life Ins. 
Co., 87 S.W.2d 979, 981, 191 Ark. 
714, citing Corpus Juris. 

ni. _Schumann-Heink v. Folsom, 169 

N.E. 260, 328 Ill. 321, 68 A.L.R. 
485 —Steen v. Hodem Woodmen of 
America, 129 N.E. 546, 662, 296 Ill. 
104, 17 A.L.R. 406, Quoting Corpus 
Joxls. 

Ind.—Hodnick v. Fidelity Trust Co., 
183 N.B. 488, 98 Ind.App. 342. 
Iowa.—Wilson Subdrainage Dlst of 
Harrison-Pottawattamie Drainage 
Dlst. No. 1 V. Richardson, 190 N.W. 
384, 196 Iowa 845. 

Ky.—Klrwan’B AdmT v. Uhlon Nat 
Bank, 299 S.W. 1104, 222 Ky. 66. 
Me.—B. L. Cleveland Co. v. Bangor 
& A R. Co.. 173 A 813. 

Minn.—Equitable Holding Co. v. 
Equitable Building & Loan Ass’n, 
279 N.W. 736, 202 Minn. 629. 
N.T.—Kloberg v. Teller, 171 N.T.S. 
947, 103 Misc. 641. 

ND.-<31ty of Wllliston v. Ludowese, 
208 N.W. 82. 88, 63 NJ3. T97, quot¬ 
ing Corpus Juris. 

Or.—Herrick v. Barzee, 190 P, 141, 
96 Or. 367. 

Wash.—Motor Contract Co. v. Van 
Der Volgen, 298 P. 706, 707, 162 
Wash. 449, 79 AL.R. 29, quoting 
Corpus Juris—Terhune v. Welse, 
231 F. 964, 957, 132 Wash. 208, 
38 AL.R. 94, quoting Corpus Juris. 
13 C.J. p 427 note 50. 

Policy of law 

(1) Public policy permits utmost 
freedom o^ contracts between par¬ 
ties.—Huey V. Brand, Tex,ClvApp., 
92 S.W.2d 506, error granted—Dew y* 
American Rio Grande Land & Irri¬ 
gation Co., Tex.Clv.App., 18 S.W.2d 
474, reversed on other grounds, Com. 
App., 26 S.W.2d 603. 

(2) It Is the policy of the law to 
encourage the making tff contracts 
on proper considerations.—^Fidelity 
Credit Aasur. Co. of California v. 
Cosby, 265 P. 372, 90 Cal.App. 22. 

C3) Public policy requires that con¬ 
tracts voluntarily noAde by compe¬ 
tent persons shall be enforced un¬ 
less they contravene public right or 
welfare.—St. Regis Candles v. Hovas. 
8 S.W.2d 429, 117 Tex. 813, answer¬ 
ing certified questions, Clv.App., 8 
S,W.2d 674. 

(4) It Is not the policy of the Idw 
unnecessarily to restrict right of per¬ 
son^ to contract—St. Helen Shooting 
Club V. Moglo, 207 N.W. 915, 234 
Hlch. 60. 


Bight to coutraot 
Within limitations of public poli¬ 
cy as long as law is not violated, 
parties sul Juris may make their own 
contracts and fully effectuate their 
purpose and intention. 

Fla.—Cary & Co. v. Hyer, 107 So. 
684, 91 Fla. 322. 

N.T.—Anthony v. Syracuse Universi¬ 
ty. 223 N.T.S. 796, 130 Misc. 249. 
reversed on other grounds 231 N. 

T. S. 436, 224 AppLUv. 487. 

Tex.—Curlee v. Walker, 244 S.W. 
497, 112 Tex. 40. 

Cotttraots geueraUy valid 

Generally contracts by competent 
persons, fairly made, are valid and 
enforceabla 

U.S.—Twin City Pipe Line Co. v- 
Harding Glass Co., Ark., 61 S.Ct 
476, 288 D.S. 853, 76 L.Bd. 1112, 
88 AL.R. 1168, reversing, CC.A. 
Harding Glass Co. v. Twin City 
Pipe Line Co.. 39 F.2d 408, certio¬ 
rari granted Twin City Pipe Line 
Co. V. Harding Glass Co., 61 S.Ct. 
74. 282 U.S. 826, 76 L.Ed. 736. 
Iowa.—Black v. Consolidated Inde¬ 
pendent School Dlst. of Thayer, 222 
N.W. 360, 206 Iowa 1386. 

7a. US.—Twin City Pipe Line Co. 
V. Harding Glass Co., 51 S.Ct. '476. 
283 U.S. 868, 76 L.Ed. 1112, 83 A 
L.R. 1168, reversing, C.CA, Hard¬ 
ing Glass Co. V. Twin City Pipe 
Line Co., 39 P.2d 408, certiorari 
granted Twin City Pipe Line Co. 
V. Harding Glass Co., 61 S.Ct. 74, 
^83 U.S. 825, 75 L.Ed. 736—Steele 
v, Drummond, 48 S.Ct. 53, 275 U.S. 
199, 72 L.Bd. 238, affirming, C.C.A, 
Drummond v. Steele, ll.F.2d 596, 
certiorari granted Steele v. Drum¬ 
mond, 46 S.Ct. 683, 271 U.S. 658, 70 
L.Ed. 1136—Fidelity & Deposit Co. 
of Maryland v. Grand Nat Bank of 
St Louis, C.C,AMo., 69 F.2d 177, 
reversing, D.C., 2 F.Supp. 666— 
Globe & Rutgers Fire Ins. Co. v. 
Draper, C.C.AWash., 66 F.2d 986, 
991, quoting Corpus Juris—Well v. 
Neary, aaAN.T., 22 F.2d 893, cer¬ 
tiorari granted 48 S.Ct 838, 276 U. 
S. 613, 73 L.Ed. 732, and reversed 
on other grounds 49 S.Ct 144, 278 

U. S. 160, 78 L.Ed. 243—Fidelity & 
Deposit Co. of Maryland v. Moore, 
D.aOr., 3 P.2d 652, appeal dis¬ 
missed Moore v. Fidelity & Deposit 
Co., 47 S.Ct 106, 273 U.S. 317, 71 
L.Bd. 273—The FemcHff, D.C.Md., 
22 F.Supp. 728—Harris v. Briggs, 
C.C.AMO., 264 F. 726. 

A ls- —^Anderson v. Blair, 80 So. 31, 
202 AlA 209. 

Ark.—Ferrell v. Elkins, 251 S.W. 380, 
169 Ark. 31. 

CaL—McAllister v. Drapeau, App., 
86 P.2d 523—Andrews v. Horton, 47 
P.2d 496, 8 Cal.App.2d 40—FldeUty, 
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Credit Assur. Co. of California v. 
Cosby, 265 P. 872, 90 CalApp. 22. 
Fla.—Prudential Ins. Co. of America 
V. Prescott, 176 So. 876. 

Ga.—Bankers’ Trust & Audit Co. v. 
Farmers' & Merchants’ Bank, 186 
S.E. 143, 163 Ga. 362, answers to 
certified questions conformed to 
136 S.B. 480, 86 Ga.App. 317—M. 
C. Kiser Co. v. Padrick, 118 S.E. 
791, 30 GaApp. 642. 

Dl.—Colgrove v. Lowe. 176 N.E. 669, 
571, 348 Ill. 360, certiorari denied 
52 S.Ct 21, 284 US. 639, 76 L.Ed. 
544, citing Corpus Juris—Schu¬ 
mann-Heink v. Folsom, 159 N.E. 
250, 328 HI. 321, 58 AL.R. 486— 
Steen v. Modem Woodmen of 
America, 129 N.E. 546, 652, 296 
IlL 104, 17 AL.R. 406, quoting 
Corpus Juris. 

Ind.—National Mill Supply Co. v. 
State ex rel. Morton, 6 N.E.2d 643, 
109 AL.R. 1101—Schomlck v. But¬ 
ler. 186 N.E. ill, 205 Ind. 304, re¬ 
hearing denied 186 N.E. 326, 205 
Ind. 304—Hodnick v. Fidelity 
Trust Co., 183 N.E. 488, 96 Ind. 
App. 342. 

Iowa.—^Andrew v. Breon, 226 N.W. 
75, 208 Iowa 386—Wilson Sub- 
drainage Dlst. of Harrison-Potta¬ 
wattamie Drainage Dlst. No. 1 v. 
Richardson, 190 N.W. 384, 196 Iowa 
845. 

Ky.—Northcutt v. Highflll, 9 S.W.2a 
209, 226 Ky. 456—Klrwan’s Adm’r 
V. Union Nat. Bank, 299 S.W. 1104, 
222 Ky. 66. 

Me.—^B. L. Cleveland Co. v, Bangor 
& A B. Co., 173 A 813, 816, 133 
Me. 62, quoting Corpus Juris. 
Mass.—Crlmmins & Peirce Co. v. 
Kidder Peabody Acceptance Corpo¬ 
ration, 185 N.E. 383, 282 Mass. 867, 
88 AL.R 1122. 

Mich.—Skutt V. City of Grand Rap- 
* Ids, 266 N.W. 344, 276 Mich. 258. 
Minn.—^Equitable Holding Co. v. 
Equitable Building & Loan Ass’n. 
279 N.W. 786, 202 Minn. 629—Hol¬ 
lister V. Ulvl, 271 N.W. 493. 199 
Minn. 269. 

Mont—Spaulding v. Malllet 188 P. 
377, 67 Mont 318. 

Neb.—^Brisbln v, E. L. Oliver Lodge 
No. 336 of Brotherhood of Railway 
Clerks, 279 N.W. 277. 

N.J.—Polkowitz V. Ewing, 178 A 
659, 116 N.LLaw 98—Kopacka v. 
Roman and Greek Catholic Gym- 
nisuatlc Slovak Union Sokol, 186 A 
66 , 14 N.J.Mi8c. 680. 

N.M.—Dominguez v. Rocas, 281 P. 
26. 84 N.M. 317—Ingalls v. Per¬ 
kins, 263 P. 761, 83 N.M. 269. 
N.T.—Kloberg v. Teller. 171 N.T.S. 
947, 108 Misc. 641. 

N.D.—City of Williston v. Ludowese„ 
208 N.W. 82, 88, 68 N,D. 797, quot¬ 
ing Corpus juris. . 
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IS not prohibited by statute, condemned by judicial 
decision, or contrary to the public morals contra¬ 
venes no principle of public policy.'<9 In the ab¬ 
sence of express legislative or constitutional pro¬ 
hibition, a court, in order to declare a contract 
void as against public policy, must find that the 


contract, as to the consideration or thing to be done, 
has a tendency to injure the public, is against the 
public good, or contravenes some established inter¬ 
est of society, or is inconsistent with sound policy 
and good morals,*® or tends clearly to undermine 
the security of individual rights, whether of per- 


Ohio.—Gross v. Campbell, 160 N.E, 
611, 26 Ohio App. 460, affirmed 160 
N.E. 852, 118 Ohio St. 286. 

Okl.—Warren v. Dodrlll, 49 P.2d 137, 
173 Okl. 684—^Anderson v. Reed, 
270 P. 854, 183 OkL 28. 

Or.—Herrick v. Barzee, 190 P, 141, 
96 Or. 357. 

Tenn.—Stanaell v. Roach, 246 S.W. 

620, 147 Tenn. 183, 29 A.L.R. 143, 
Tex.—Huey v. Brand, Clv.App., 92 
S.W.2d 505, error granted—Sher¬ 
rill V. Union Lumber Co., Civ.App.. 
207 S.W. 149. 

Wash.—^Motor Contract Co. v. Van 
Der Volgen, 298 P. 706, 707, 162 
Wash, 449, 79 A.L.R. 29, quoting 
Ooiptis Juds—Terhune v. Weise, 
231 P. 954, 967, 132 Wash. 208, 38 
A.L.R 94, quoting Corpus Juris. 
W.Va.—Barnes v. Koonts, 168 S.H. 
719, 112 W.Va. 48. 

WIs,—Trumpf v. Shoudy, 164 N.W. 

464, 166 WIs. 353. 

13 CJ. p 427 note 51. 

Theoretloal Injury liisnfflcleat 
^ Before court holds void as against 
public policy contract made in good 
faith and stipulating for nothing 
malum in se or malum prohibitum, 
it should be satisfied that advantage 
to accrue to public from Its holding 
is certain and substantial, not the¬ 
oretical or problematical, and based 
on certain economical or sociological 
problems.—Maryland Casualty Co. y. 
Fidelity & Casualty Co. of New 
York, 286 P. 210. 71 CaLApp. 492. 

ncust appear from eontxaot 
Dangerous tendency must clearly 
and unequivocally appear from con¬ 
tract Itself.—Maryland Casualty Co. 
V. Fidelity & Casualty Co. of New 
York, supra. 

On claim of benefldarr of contract 
Where one. tardily ascertaining, 
after having fruits of contract, that 
his agreement was illegal, invokes 
public interest to avoid standing to 
his bargain, courts will examine 
claim with caution.—Ireland v. 
Craggs, C.C.A.Fla.. 56 F.2d 785. 

TO. ^owa.—Miner y. Lovilia Inde- 
. pendent School Dlst, 234 N.W. 
817, 212 Iowa 978—^Liggett v. Shri- 
ver, 164 N.W. 611, 181 Iowa 260. 
Tenn.—^Wallace v. McPherson, 197 
S.W. 565. 138 Tenn. 458, L.R,A. 
1918A 1148. 

Tex.—Huey v. Brand, Clv.App., 92 
S.W.2d 506, error granted. 

8(^ U.S,—Payne v. National Trans¬ 
it Co.. D.GPa., 300 F. 411, 415, 
quoting Corpus Juls. 


Ark,—Bene v. New York Life Ins. 

Co., 87 S.W.3d 979, 191 Ark. 714. 
Cal.—^Nichols v. Hitchcock Motor 
Co., App., 70 P-2d 654. 

Ga—Blefetric City Brick Co. v. Min- 
ter, 144 S.E. 824. 38 GaApp. 583. 
Ill.—Steen v. Modem Woodmen of 
America, 129 N.E. 646, 296 Ill. 104. 
17 A.L.R. 406. 

Ind.—^Hodnlck v. Fidelity Trust Co., 
183 N.B. 488, 96 IndApp. 342. 
Ky.—Klrwan’s Adm'r v. Citizens' 
Union NaL Bank, 299 S.W. 1104, 
222 Ky. 65—Owens v. Henderson 
Brewing Co., 216 S.W. 90, 186 Ky. 
477—Westerfield-Bonte Co. v. Bur¬ 
nett, 196 S.W. 477, 176 Ky. 188. 
Minn.—^Equitable Holding Co. v. Eq¬ 
uitable Building & Loan Ass'n, 279 
N.W. 736. 202 Minn. 629. 

Okl.—^Anderson y. Reed, 270 P. 854, 
183 Okl. 23. 

Pa—In re Book’s Estate, 147 A. 608, 
297 Pa 643. 

13 CJ. p 426 note 88. 

Most militate ogabist pubUo welfare 
A contract to be against public 
policy must have a mischievous ten¬ 
dency, and in some way militate 
against the public welfare and the 
rights of the public.—^Farmers’ State 
Bank v. Petersburg State Bank of 
Petersburg, 187 N.W. 117, 108 Neb. 
64. 

Faramomit puhUo interest necessary 
Only when pammount public In¬ 
terest requires it will party receiv¬ 
ing benefit of contract be permitted 
to avoid obligations assumed on 
ground of illegality.—Coyne v. Su¬ 
perior Incinerator Co. of Texas, C. 
•C.A,N.Y., 80 F,2d 844. 

lOegul performance insufficient 

A contract is not invalid as being 
against public policy, unless the il¬ 
legality enters Into either the con¬ 
sideration or the promise; it is not 
necessarily illegal because it is car¬ 
ried out In an Illegal way.—Spur¬ 
geon V. Imperial Elevator Co., 48 P. 
2d '891, 99 Mont 482. 

Agreements not against public pol¬ 
icy 

(1) Contracts making time of es¬ 
sence, and providing for termina¬ 
tion on default—^Hufflne y. Lincoln, 
287 P. 629, 87 Mont 267. 

(2) Agreement to pay commissions 
for Information regarding prospec¬ 
tive purchasers for stock.—^Lester v. 
Hinkle, 163 N.B. 179, 90 IndLApp. 
198. 

(3) Contract for division of com¬ 
missions between tax investigators. 
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—Roberta y. Allen, 122 S.E. 86, 81 
GaApp. 660. 

(4) Agreement by companies com¬ 
peting directly for contract that 
company obtaining contract would 
pay dealer representing both compa¬ 
nies a commission on the contract 
—Louisville Cement Co. v. Clell Cole¬ 
man Ss Sons, 800 S.W. 633, 222 Ky 
183. 

(6) Contract whereby owner of 
purchaser's Interest in land contract 
in default agreed to pay agent who 
had lost about five thousand dollars 
to him on previous option deal any¬ 
thing above two thousand dollars re¬ 
ceived from state for land.—^Kouw 
V. Cobum, 261 N.W. 645, 265 Mich. 
621. 

(6) Contract whereby filling sta¬ 
tion lessor who was receiving from 
oil company three cents per gallon 
of gasoline sold put in operation de¬ 
fendant who was to pay to lessor 
one cent and later one-half cent per 
gallon out of thre$ cents received 
from company.—Gatlin-McDonald 
Chevrolet Co. v. Boss, La.App., 158 
So. 644. 

(7) Contract authorizing sale of 
collateral held as security for note 
without advertisement, demand on, 
or notice to, makers.—National Mill 
Supply Co. V. State ex rel. Morton, 
Ind., 6 N.B.2d 643, 109 A.L.B. 1101— 
Hatfield v. Schloss Bros. Inv. Co., 
Ind.App., 8 N.E.2d 406. 

(3) A bondholders’ agreement 
transferring ownership of bonds se¬ 
cured by deed of trust to bondhold¬ 
ers' committee, and naming as de¬ 
positary the trustee bank owning a 
large proportion of the bonds, and 
providing that bank would cause to 
be paid certain expenses involved in 
safeguarding bondholders’ rights.— 
Dolan V. Morensky, 14 N.E.2d 318, 
294 IlLApp. 616—Dolan v, Dubov, 14 
N.E.2d 318, 294 IllJ^p, 616—Dolan 
V. Scher, 14 N.E.2d 814, 294 IILApp. 
616—Dolan v. Flrer. 14 N.B.2d 314, 
294 IILApp. 616—Dolan v. Goldblatt, 
14 N.E.2d 316, 294 IILApp. 616—Do¬ 
lan V. La Velle, 14 N.E.2d 315, 294 
IILApp. 616—Dolan v. Lleberman, 14 
N.E.2d 316, 294 IILApp. 616—Dolan 
V. Rotter, 14 N.B.2d 816, 294 IILApp. 
616. 

(9) Proposed contract for sale of 
mortgaged realty in which mortga¬ 
gee' was to participate and which 
was in good faith without fraud or 
deception to creditor.—^Pearson v. 
Small, 82 F.2d 849, 65 App.D.C. 248 

(10) Transaction in which flnano 
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Ing company made contract of con- 
iitlonal sale, reserving title, and 
fhereupon paid to the seller the 
agreed price, less charges for taMng 
o^r the contract—Lloyd v. MacCal- 

Co., 219 p. 849, 127 

Wash. 180. 

fll) Transaction under which 
goods were sent to be held on con¬ 
signment and sold by consignee as 
consignor’s agents.—A, J. Nelson 
Mfg. Co. V. J. H. Menge & Sons. 77 
So. 494. 143 La. 664. 

(12) Agreement for plaintlfC to 
take and handle such goods as he 
might order from defendant and pay 
therefor at defendant’s prices, which 
did not reaulre plaintlfC to order any 
eoods from defendant—Cochrane v. 
Jacob E. Decker & Sons, 177 N.W. 
856, 172 Wls. 38. 

(13) Contract reduirlng owner to 
pay contractor in advance for work 
to be done.—Huck-Gerhardt Co. v. 
Paxreca. 164 A-- 870, 9 N.J.Mlac. 663. 

(14) Contract between farmer and 
codperatlve association relative to 
marketing and production of crops. 
—List V. Burley Tobacco Growers’ 
Co-op. Ass’n, IBl N.B. 471, 114 Ohio 
St 361. 

(15) Stipulation for a definite no¬ 
tice of action to be taken under con¬ 
tract—Davison V. Parke, Austin & 
Lipscomb. 299 N.Y.S. 960, 168 Mlsc. 
22 . 

(16) Bonded warehouseman’s 
agreement not to deUver merchan¬ 
dise, eacapt ou notice to plaIntUt 
and receipt of customs permit— 
Guslkoff v. Republic Storage Co., 
332 N.T.S. 616, 226 AppJMv. 822. 

(17) Contract by entryman to 
mortgage coal lands .entered under 
the federal Coal Lands Act—Welkel 
V. Davis, 186 P. 828, 109 Wash. 97. 

(18) A fifty-year option for a thir¬ 
ty-year Twining lease.— Mineral Land 
Inv. Co. V. Bishop Iron Co., 159 N. 
w. 966, 184 TWInn. 412, L.ItA.1917D 
900. 

(19) Contracts excepting ores and 
minerals from grants of land with 
a reservation of the right to enter 
on the portion thereof granted.— 
Buck V. Walker, 132 N.W. 206, 115 
Minn. 289. 

(20) Agreement not to exercise 
option, so as to allow another to 
buy.—^FUnt v. Glgulere, 196 P. 86, 
60 CaLApp. 314. 

(21) Provision In deed whereby one 

purchasing from Irrigation company 
waived damage from seepage of wa¬ 
ter, not the result of negligent op¬ 
eration.—^Dew V. American Rio 
Grande Land & pnHlgatlon Co., Tex. 
CIvApp., 13 S.W.2d 474, reversed on 
other grounds, Com.App., 25 S.W.2d 
603. ' 

(22) Contract whereby husband 
permltied third party to perfect lo¬ 
cation of mining claim selected for 


wife.—^Atchley v. Varner, 280 P. 616, 
138 OkL 166. 


(23) Agreement reciting that lot 
was conveyed to enable grantee to 
qualify as surety, and was to be re¬ 
conveyed on demand.—Ackerman v. 
Boyle, 211 N.W. 34, 236 Mich. 664. 

(24) Contract recognizing validity 
of patent and agreeing not to In¬ 
fringe its claims.—United Lens Cor¬ 
poration V. Doray Liamp Co., C.CA. 
IlL, 93 P.2d 969. 

(25) Contract by which one placed 
others In control of going business, 
with option at end to buy or to make 
[good to him any losses.—Schwartz 
V. Schwartz, 132 A. 461, 104 Conn. 
271. 

(26) Agreement, voluntarily and 
advisedly made, between parties to 
railroad construction contract that 
railroads may suspend work on any 
I part* as often and as long as they 
see fit—Marsch v. Southern New 
England R. Corp., 120 N.E. 120, 280 
Mass. 483. 

(27) Where one of defendants had 
commenced aotlons against assignor 
to recover securities allegedly taken 
by assignor, agreement thereafter 
entered Into by assignor and defend- 

.ants settling controversy and pro- 
I Tiding that assignor and defendants 
would cooperate in opposing a set¬ 
tlement Ih receivership proceeding 
by which defendants’ Interest in cor¬ 
poration of which asslgrnor was pres¬ 
ident would have been greatly re- 
iduced, and providing that assignor 
I was to have one third of portion of 
certain corporate stock which had 
been deposited in trust—Wagner v. 
Maguire, 17 N.E.2d 244, 297 RLApp. 
48. 

(28) Contract, made when prac¬ 
tice of chlEopractlc was not licensed 
In Missouri, whereby plaintiff agreed 
to teach defendant such nonllcensed 
profession, and to furnish him a 
diploma authorizing him to practice 
when profession was legalized.—^Pen- 
nlngrton v. Davl^ MoApp., 202 S,W. 
424. 

(29) An Insurance contract which 
provided that the benefits under the 
policy should not be subject to ex¬ 
ecution except for necessaries.—^An- 
|nl8 V. Pilkewitz, 282 N.W. 906, 287 
Mich. 68. 

(30) Retail liquor dealer’s con¬ 
tract to purchase a certain quantity 
of beer per week from a brewing 
company.—Nolle v. Mutual Union 
Brewing Co., 108 A. 23, 264 Pa, 634. 

(31) A contract between a busi¬ 
ness college and a pupil, requiring 
the pupil to board and lodge In 
homes approved by the college.— 
Castleberry v. Tyler Commercial 
College, TexClv.App., 217 S.W. 1112, 
dismissed for want of Jurisdiction. 

(82) For other cases see 18 C.J. 
L p 427 note 61 [b], [d]. 
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Contract combining public and pri¬ 
vate construction 

Bridge construction contract, also 
providing for reconstruction of mllj- 
,dam to be paid for by owner, wao 
not void as against public policy 
where the work on the dam was nec¬ 
essarily involved.—Fidelity & De¬ 
posit Co. of Maryland v. Madson, 282 
N.W. 625, 202 Wls. 271. 

Contracts of indemnity or guaranty 

(1) Contracts of indemnity or 
I guaranty are not against public pol¬ 
icy where the act contemplated Is 
I not Illegal.—Owens v. Henderson 
Brewing Co., 216 S.W. 90, 185 Ky. 
477 —IS C.J. p 427 note 51 [c] (1). 

(2) Contract whereby state treas- 
I urer agreed to Indemnify surety 
I against loss It might incur In con¬ 
sequence of bonding him for falth- 
|ful performance of his duties was 
not void as against public policy.— 
Fidelity & CJasualty Co. of New York 
V. Johnson, 208 N.W. 791. 190 Wls. 
199. 

(3) Written guaranty of payment 
for goods, to be delivered to princl- 
ipal debtor at the time or subse¬ 
quently was not contrary to public 
policy.—^Richardson v. Sanger Bros., 
Tex.Civ.App., 288. S.W. 249. 

(4) Contract Indemnifying seller 
of bank stock against probable loss 
from certain excessive loans on 
which he was personally liable was 
not ugainst public policy.—^Anderson 
V. Reed, 270 P. 864, 133 OkL 28. 

(5) For other cases see 18 C.J. P 
427 note 61 [c] (2), (8). 
zroxureoouxse agreement 

Bondholders’ specific release of di¬ 
rectors of corporation from person¬ 
al liability on bonds was not Invalid 
as contrary to “public policy."—^Pres¬ 
ton V. Howell, 257 N.W. 416. 219 
Iowa 230, 97 A.L.R. 1140. 


Fniohase for third party in violation 
of affidavit 

An agreement between a husband 
and wife to purchase state lands 
jointly was not contrary to public 
policy, although he made false oath 
that he purchased it for his own 
use, and, therefore, not to defeat her 
I right -to a resulting trust to the ex¬ 
tent of the consideration petid.—^Wil¬ 
liams V. Williams. 162 P. 834, 83 Or. 
69. 

Xajuiy from aot of Ood 
Rains and flood waters are not 
such acts of God that contemplated, 
injuries to crops thereby caimot be 
legally contracted against—Salter 
V. Larlson. 226 P. 686, 99 OkL 246. 
Improper oonduot not affecting con¬ 
tract 

Withdrawal of letter of deputy 
comptroller of currency to board of 
I directors of national bank calling 
attention to Its unsound condition, 
which withdrawal was merely inci¬ 
dental to alleged general arrange¬ 
ment whereby , comptroller refrained 
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sonal liability or of private property.®^ Mere 
harshness of terms as to one of the parties will 
not render the contract void as against public pol¬ 
icy;®® an agreement will not be declared void as 
against public policy when it is expressly authorized 
by a statute,®® and the mere fact that a contract 
waives constitutional or statutory rights or changes 
an established rule of law does not necessarily ren¬ 
der it void on the ground that it is against public 
policy,®^ although agreements are void which pro¬ 
vide that facts which the law declares establish 
a certain relation do not establish that relation,®® 
or which waive a right in contravention of a state 
policy,®* as, for example, a debtor’s waiver of his 
exemption right by stipulation of an executory con¬ 
tract, considered in the CJ.S. title Exemptions § 
103, also 25 CJ. p 111 note 25-p 112 note 54. On 
the other hand, the interests of the public do re¬ 


quire that there shall be some restrictions on the 
freedom of persons to enter into contracts; and if 
an agreement binds a party to do or not to do any¬ 
thing, the doing or omission of which is manifest¬ 
ly injurious to the public interests,®^ as where it 
contravenes some established interest of society, or 
is against good morals, or tends to interfere with 
the public welfare,®® or tends to injustice or op¬ 
pression, restraint of liberty, or restraint of legal 
right,®® or obviously and directly tends, in a marked 
degree, to bring about results that the law seeks to 
prevent,®* or requires an illegal act, either of the 
contractor or a third person,or suggests the 
use of sinister and corrupt means for the accom¬ 
plishment of the end desired,®3 the courts must 
declare it contrary to public policy and therefore 
illegal and void.*® 


from oloslus such hank on promise 
of clearing house committee or 
chairman that members of clearing 
house association would not permit 
such bank to fail and would protect 
depositors, did not render entire con¬ 
tract illegal, although such action 
was improper.—O’Connor v. Bankers 
Trust Co.. 289 M.T.S. 262, 159 Mlac. 
920. 

8 L Ky.—Owens v. Henderson Brew¬ 
ing Co.. 215 S.W. 90, 185 Ey. 477. 
OkL—Anderson v. Heed, 270 P. 864, 
138 Okl 28. 

82i N.D.—Minneapolis Threshing 

Haoh. Co. V. Hocking; 209 N.W. 
996. 54 ND. 669. 

83. Oa.—Board of Lights and Wa¬ 
terworks V. Dobbs, 106 S.SL 611, 

. 151 Ga. 53. 

Ey.—Weaterfleld-Bonte Co, v. Bur¬ 
nett, 196 S.W. 477, 178 Ky. 188. 
Ohia—State ex reL Seymour v. Gil- 
flUan, 8 Ohio N.P.,N.S.. 158, af¬ 
firmed 19 Ohio CIr.Daa 709, 8 Ohio 
■Law 476—State ex reL Wilson v. 
Gibson, 1 Ohio N.P..N.S., 666, af¬ 
firmed 72 NJS. 1165, 70 Ohio St 
424. 

Wash,—Olympia Milk Producers' 
Afls’n T. Herman, 29 P.2d 676, 677, 
176 Wash. 838, citing Ootpru d^iuds. 
18 C.J. p 426 note 29. 

Payment u divezsloii of funds 
Payment of eompensatlou under 
such contract Is not diversion of 
public funds.—State ex rel Wilson 
V. Gibson, 1 Ohio N.P.,N.S., 666, af¬ 
firmed 72 HJS. 1165, '70 Ohio St 424. 
84b III—Steen v. Modem Woodmen 
of I America. 129 N.K 646, 296 HL 
194, 17 A.L.R. 406. 

fowa.—Preston v. Howell, 267 NW. 

416, 219 Iowa 2S0, 97 A.L.R. H40, 
mUk fox dertmotloB. 

:^^(k Imposed on contractor by 
statute fbr loss by destruction of 
work prior to delivery to owner Is 
not matter of public policy and may 


be assumed by owner.—Tatum v. 
Andrews, 115 So. 466, 165 La. 222. 
88 b N.T.—St Andrews Parish v. 
Gallagher, 260 N.T.S. 590, 121 
MIsc. 167. 

Wash.—Motor Contract Co. v. Van 
Der Volgen," 298 P. 706, 162 Wash. 
449, 79 A.L.R. 29. 

88 L N.C.—Branch & Ca v. Tomlin¬ 
son, 77 N.a 888. 

87. nil—^Knass v. Madison & Kedzie 
State Bank, 188 N.I!. 836, 364 Ill. 
554, reversing 269 IlLApp. 588, ap¬ 
peal dismissed 54 S.Ct 682, 292 U. 
S. 699, 78 L.Bd. 1463, rehearing de¬ 
nied 54 S.Ct 714, 292 U.S. 604, 78 
LJQd. 1466. 

Mo.—^Industrial Lioan Co. of Cape 
Girardeau v. Grisham, App., 116 
8.W.2d 214, 217, quoting Coxpnji 
mils. 

N.T.—Klrahenbaum v. General Out¬ 
door Advertising Co., 180 N.B. 246, 
258 N.T. 489, 84 A.L.R. 646, re¬ 
versing 260 N.T.S. 951, 233 App. 
Div. 821, and motion denied 182 N. 
B. 166, 269 N.T. 626. 

Wash,—Motor Contract Co. v. Van 
Der Volgen, 298 P. 706, 707, 182 
Wash. 449, 79 A.L.R 29, quoting 
Corpus Juris. 

18 C.J. p 429 note 62. 

"Contracts, as written, including 
what may be done under them as 
written, must be kept within the es¬ 
tablished public policy of state."— 

I Kisner v. Jackson, 132 So. 90, 92, 169 
Miss. 424. 

Public Interest the true test 
Test to determine whether contract 
is unenforceable because of public 
policy is whether public Interest will 
be Injuriously affected In such sub¬ 
stantial manner by enforcement of 
contract that private rights and In¬ 
terests should yield to those of pub¬ 
lic.—Maddox V, Puller, 178 So. 12, 
283 Ala. 662. 

88 . U.S.—German Baptist Orphans' 


Home V. Union Banking Co., D.a 
Mich., IS F.Supp. 814. 

Ark.—Hultsman v. Carroll, 6 S.W.2d 
561, 177 Ark. 432. 

Pla.—City of Leesburg v. Ware, IBS 
So. 87, 113 Pla. 760. 

m.—Colgrove v. Lowe, 176 N.B. 669. 
343 IlL 860, certlorail denied 52 
S.Ct 21, 284 U.S. 689, 76 L.Bd. 644. 

Iowa.—Andrew v. Breon, 226 N.W. 
76, 208 Iowa 885—Jones v. Ameri¬ 
can Home Finding Ass'n, 182 N, 
W. 191, 191 Iowa 211—Liggett v, 
Shriver, 164 N.W. 611, 181 Iowa 
260. 

Ky.—Owens v. Henderson Brewing 
Co., 216 S.W. 90, 186 Ky. 477. 

Mich.—Skutt V. City of Grand Rap¬ 
ids, 268 N.W. 844. 276 Mich. 268. 

N.C.—Waggoner v. Western Caro¬ 
lina Pub. Co, ISO S.B. 609, 190 N. 
C. 829. 

Wls.—Hawkins Realty Co. v. Haw¬ 
kins State Bank, 236 N.W. 657, 206 
Wia 406. 

88 i JT.J.—^Waische v. Sherlock, 169 
A. 661, 110 N.J.Bq. 223. * 

90. Minn.—Pye v. Grunert, 275 N. 
W. 616, 201 Mljjn. 191, rehearing 
denied 276 N.W. 221, 201 Minn. 191. 

91. Minn.—Pye v. Grunert, supra. 

92. Wash.—Goodier v. Hamilton, 19 
P.2d 392, 172 Wash. 60. 

9a U.S.—Coyne v. Superior Incin¬ 
erator Co. of Texas, C.C.A.N.T., 80 
P.2d 844. 

m.—Cox V. Dewey. 282 IlLApp. 66L 

Mass.—Noble v. Mead-Morrlson Mfg. 
Co.. 129 N.B. 669, 237 Mass. 6. 

Mich.—St Helen Shooting Club v. 
Mogle, 207 N.W. 916, 284 Mich. 60. 

Mo.—Industrial Loan Co. of Cipe 
Girardeau v. Grisham, App., 116 S. 
W.2d 214, 217, quoting Corpus Ju- 
xla. " 

N.J.—Polkowlt* V. Ewing, 178 A- 669, 
116 N.J.Law 98. 

N.Y.—Goodman v. Deutsch-Atlan- 
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§ 212. General Rule; Injury to Public Service 

Contracts which tend to Injure the public service 
of the government or of a friendly foreign government 
are against pubHc policy and void. 

A people can have no higher public interest, 
except the preservation of their liberties, than in¬ 
tegrity in the administration of their government 
in all its departments. It is, therefore^ a principle 
of the common law that it will not lend its aid to 
enforce a contract to do an act which tends to 
corrupt or contaminate, by improper and sinister 
influences, the integrity of our social or political 
institutions. Public officers should act from high 
consideration of public duty, and hence every agree¬ 
ment whose tendency or object is to sully the 
purity or mislead the judgments of those to whom 
the high trust is confided is condemned by the 
courts. The officer may be an executive, adminis- 
■ trative, legislative, or judicial officer. The prin¬ 


ciple is the same in either case.9* It also applies 
to contracts in behalf of friendly foreign govem- 
ments.®5 So, services performed, influence exerted, 
or remuneration received, to induce those engaged 
in public service to do something for gain or detri¬ 
mental to the public service, render the contract 
void;*6 and contracts are illegal and void which 
promote the use of personal influence or extraneous 
pressure on the conduct -of public officials.*^ 

§ 213. Interference with Legislative Action 

Contracts to influence legislation by personal solicita¬ 
tion or other improper methods are contrary to public 
policy, but contracts to perform professional services and 
to urge legislation by methods which appeal only to the 
reason of the legislators are generally valid. 

All agreements whose object or tendency is im¬ 
properly to interfere with or influence legislative 
action, either by congress, by a state legislature, of 
by a municipal council or other like body,** the most 


Uache Telegraphen Geaellschaft, 2 
N.T.S.2a 80, 166 Misc. 609. 

Wash.—Motor Contract Co. v. Van 
Der Volgen, 298 P. 706, 707, 162 
Wash. 449, 79 A.L.R. 29, quoting 
Corpus Jniie. 

18 C.J. p 429 note 58. 

Bnforesment not oVaxMaloiui 
Courts 'will not be oyerzealous to 
enforce contract, effect of which 
would weaken efficacy of regulation 
designed for protection of property 
or human life.—Hizlngton v. Mdred 
Refining Co. of New York, 267 N.T. 
S. 464. 236 App-Dlv. 486. 

PsoTolazy Interests of UtlffsntB sso- 
ondaxy 

In matters of public policy, courts 
have duty which Is paramount to pe¬ 
cuniary Interests of litigants.— 
White V. McCoy Land Co, 87 S.W.2d 
672, 228 Mo.App. 1019, affirmed White 
V. Scarritt, 111 S.W.2d 18, 841 Mo. 
1004. ' 

Agsssments held void 

(1) Contract by bureau to give le¬ 
gal advlca—Grocers St Merchants’ 
Bureau v. Gray, 6 Tenn,CivJ^p. 87. 

(2) Agreement to procure exces¬ 
sive Insurance.—Hancock v. Rolls, 
281 P. 891, 129 Kan. 111. 

(8) Agreement to IncoiTporate for 
Joint venture, divide profits, end 
■wind up company.—Levlton v. North 
Jersey Holding Co., 161 A. 889, 108 
NJ.Bq. 517. . 

(4) Contract during war time to 
work for none other tim complain¬ 
ant held void because of a well-de¬ 
fined public policy that labor en- 
*aged In war Industry should re- 
static, and that disputes as to 
wages and conditions should be set¬ 
tled through government agencies.— 


Driver v. Smith, 104 A. 717, 89 N.J. 
Ed. 339. 

(6) Provision in contract govern¬ 
ing sale of bonds to provide funds to 
pay for mimlcipal construction, 
which provided for forfeiture of de¬ 
posit—Robinson V. Village of St 
ClaJr Shores, 265 N.W. 182, 267 Mich. 
160. 

(6) A contract to convey land In 
which minors had an interest and 
requiring the seller to bring' pro¬ 
ceedings to have the Interest of the 
Infants sold, was void, where both 
parties to the contract knew at the 
time of Its execution that It was not 
to the best Interest of the minors 
to sell—^Falrey v. Strange, 104 S.B. 
825. 116 S.a 10. 

(7) For other cases see 13 C.J. p 
429 note 68 [a]. 

Building and oonstruotlon oostraots 

(1) Building and construction con¬ 
tracts may be, to the same extent as 
other contracts, illegal and void on 
the ground of public policy.r—Stan¬ 
ton V. Sturgis, aC.N.T., 140 F. 789— 
9 C.J. p 701 note 16. 

(2) Provision In ordinance or pav¬ 
ing contract of city exempting city 
from statutory liability for deficit 
caused by insufficiency of abutting 
property to bear paving assessment 
{was not enforceable because against 
public policy, since tending to In¬ 
crease bids.—Forbes v. City of Ash- 
I land, 66 S.W.2d 917, 246 Ky. 669. 
Faxent and, child 

It Is against public policy to de¬ 
stroy or limit relation of parent and 
child save as provided by law.— 
Commonwealth v. Manning, 89 Pa. 
Super. 801. 


Ml Ala.—Anderson v. Blair, 80 So. 
81, 202 Ala. 209. 

Mass.—Noble v. Mead-Morrlson Mfg. 

Co., 129 N.E. 669. 237 Mass. 6. 
Mich.—Garey v. Kelvlnator Corpo¬ 
ration, 271 N.W. 723, 279 Mich. 
174. 

Mont—White Bear v. Barth, 203 P. 
617, 61 Mont 322. 

Pa.—^Idell V. Delaware County Poor 
Dlst, 27 DeLCo. 470. 

13 C.J. p 429 note 64. 

90. Mass.—Noble v. Mead-Morrison 
Mfg. Co., 129 N.E. 669, 237 Mass. 5. 

96. Okl.—Rledt v. Platt 228 P. 
1096, 100 OkL 145. 

97. Maas.—^Noble v. Mead-Morrison 
_ Mfg. Co., 129 N.a 669. 287 Mass. 6. 

Temptation, to Influenoe 
If the performance of the obliga¬ 
tion of a contract furnishes tempta¬ 
tion to use improper influence with 
a public official, the contract Is Ille¬ 
gal, and no right or obligation can 
be founded on It.—^Kaufman v. Cat- 
aen, 94 3.EL 388, 81 W.Va. 1, L.RJL 
1918B 672. 

98 . U.S.—Winton’s Estate v. Amos, 
52 CtCl. 90. 

Ark.—Page v. McKinley, 118 S.W.2d 
235, 239, quoting Ooxpus Juxls. 
IlL—Chicago Park DisL v. R. B. 
Herczel & Co., 18 N.E.2d 744, 298 
IltApp. 216. 

Maas.—^Noble v. Mead-Morrison Mfg. 
Co., 129 N.E. 669, 287 Mass. 5— 
Adams v. East Boston Co., 127 N. 
E. 628, 286 Mass. 121. 

Minn.—Goodrich v. Northwestern 
Telephone Exch. Co., 201 N.W. 290, 
161 Mlnh. 106. 

Pa.—Whitaker v. RIchmon, 78 Pa.Su- 
per. 203—Metrlnko v. Chomln, 29 
Pa.Diat 761. 
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common example of which are those known as 
"lobbying contracts,” that is, agreements to use per¬ 
sonal influence, importunity, briberj', or corruption 
to obtain or to prevent legislation,®^ are contrarj' to 
public policy and void. Some of the cases go so far 
as to hold all agreements to influence a legislative 
body void, even though it is not shown that cor¬ 
rupt action or secret or improper means are contem¬ 
plated, It makes no difference in this view of the 
case whether undue influence or solicitation was in 
fact used. It is sufficient to vitiate the agreement 
if such means are within its scope, although not ac¬ 
tually employed or even expected.^ In other courts, 
all contracts to influence legislation are not against 
public policy.2 The character of the legislation is 
material in determining the validity of contracts to 
influence it In general, contracts to influence leg¬ 
islation of a general character in which the public 
alone has a legitimate interest or benefit to be serv¬ 
ed are void as against public policy,® but contracts 
to influence and aid in securing the passage of a 
private act including legislation for the benefit of 


persons possessing legal or moral claims against the 
government, while against public policy if the con¬ 
tract requires or contemplates the exertion of per¬ 
sonal solicitation or secret or otherwise improper 
influence,^ are valid and not against public policy 
where it does not appear that the personal influence 
of the promisee 'v\’as to be exerted in an improper 
way or that improper means were intended to be 
used.® Also, agreements to secure the passage of 
legislation for legitimate purposes and in a legiti¬ 
mate manner, as for example, legislation necessary 
for the construction of a railroad, are not against 
public policy.® The means and manner to be em¬ 
ployed are also important factors in marking the va¬ 
lidity or invalidity of the contract, and contracts 
to present by fair and open means the merits of 
matters advocated before a legislative body are or¬ 
dinarily not illegal.^ In general, the agreement will 
not be invalidated where it does not appear that the 
personal influence of the promisee was to be exerted 
in an improper way or that improper means were 
intended to be used.® The distinction between what 


Tenn.—Stanaell v. Hoaoh, 24fi S.W. 

520. 147 Tenn. 183, 29 A.L.B. 148. 
Tex.—Davis v. Texas Farm Bureau 
Cotton Ass’n, Com.App., 62 S.W. 
2d 90, affirming Texas Farm Bu¬ 
reau Cotton Ass'n v. Davla, Civ. 
App., 16 S.W.2d 544—Amarillo Oil 
Co. V. Ranch Creek Oil & Gas Co., 
Clv.App., 271 S.W. 145, error dis¬ 
missed, Com.App.. 288 S.W. 1114— 
Graves & Houtchens v. Diamond 
Hill Independent School Dlst, Civ. 
App., 243 3.W. 638. 

13 aj. p 480 note 55. 

TTsa of puUlo moneys 
To permit public money to he used 
to Influence action of representa¬ 
tives, whether in congress or the 
legislature, Is contrary to sound pub¬ 
lic policy.—State v. Bell, 215 P, 826, 
124 Wash. 647. 

99. Alaska.—Valentina v. Robert¬ 
son, 7 Alaska 150. 

Ark.—Page v. McKinley, 118 S.W.2d 
2S5, 289, Quoting Ooxpns JUrla— 
Miller County Highway and Bridge 
Dlst. V. Cook, 204 S.W. 420, 134 
Ark. 828. 

IlL—Chicago Park Dlst v. R. E. 
Hercsel & Co.. 18 NJBl2d 744. 298 
IllApp. 215. 

Mass.—Noble v. Mead-Morrlson Mfg: 
Co., 129 N.E. 669, 237 Mass. 6— 
Adams V. Bast Boston Co., 127 N. 
B. 628. 236 Mass. 121. 

Tex,—^Davls v. Texas Farm Bureau 
Cotton Ass'n, Com.App., 62 S.W.2d 
90, affirming Texas Farm Bureau 
Cotton Ass'n v. Davis, Clv.App., 16 
S.W.2d 644—Graves & Houtchens 
V. Diamond Hill Independent 
School Dlst, Civ.App., 248 S.W. 
628. I 

18 aJ. p 481 note 66. I 


1. Pa.—Cllppinger v. Hepbaugh, 6 
Watts & S. 315, 40 Am.D. 519. 

13 CJ. p 431 note 67. 

2. Cat—CrawfoM v. Imperial Irr. 
Dlst, 268 P. 726, 200 CaL 818. 

Minn.—Hollister v. trivl, 271 N.W. 
493. 199 Minn. 269. 

3. Okl.—Glenn v. Southwestern 
Gravel Co., 177 P. 586, 74 Okt 181. 

Wash.—State v. Okanogan County, 
280 P. 81, 158 Wash. 399, 67 A.L. 
R. 668, 

4. U.S.—Trist V. Child, D.C, 21 
Walt 441, 22 L-Bd. 628. 

18 C.J. p 483 note 66. 

5. Ky.—Wood V. McCann, 6 Dana 

866 . 

Wash.—State v. Okanogan County, 
280 P. 31, 15$ Wash. 899, 67 A.L. 
R. 668. 

Contracts held valid 

(1) Employment of attorneys by 
drainage district board to prepare 
bills and present merits of Question 
to the legislature for the purpose of 
procuring performance by state of 
its duty to pay taxes on land owned 
by it In the district—Kemble v. 
Weaver, 206 N.W. 83, 200 Iowa 1333. 

(2) Contract to procure necessary 
legislation for construction of rail¬ 
road.—Steele v. Drummond, Ga., 48 
S.Ct. 53, 276 TJ.S, 199, 72 L.Bd. 238, 
affirming, CC.A., Drummond v. 
Steele, 11 F.2d 596, certiorari granted 
Steele v. Drummond, 46 S.Ct 633, 
371 U.S. 658, 70 L.Ed. 1136. 

(8) Contract employing attorney 
to render services In procuring street 
railway franchise from municipal 
council is not necesarily Illegal.— 
Dickson V. Kilgour, 1 Ohio N.P..N.S., 
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17, affirmed 74 M.B. 1138, 71 Ohio 
St 531. 

a. U.S.—Drummond v. Steele, C.C.A. 
Ga., 11 F.2d 595, certiorari granted 
Steele v. Drummond, 46 S.Ct 633, 
271 U.S. 668, 70 L.Bd. 1186, affirm¬ 
ed 48 S.Ct 63, 276 U.S. 199, 72 L. 
Ed. 288. 

7. Cal.—Crawford v. Imperial Irr. 
Dlst, 263 P. 726, 200 Cal. 318- 
Califomia Bean Growers’ Ass'n v. 
Rindge Land & Navigation Co., 248 
P. 658. 199 Cal. 168, 47 A.L.R. 904. 

8. U.S.—:Steele v. Drummond, Ga., 
48 S.Ct 68, 276 U.S. 199, 72 L. 
Ed. 238, affirming, C.C.A., Drum¬ 
mond V, Steele, 11 P.2d 696, certio¬ 
rari granted Steele v. Drummond, 
46 S.a. 633, 271 U.S. 668, 70 L. 
Ed. 1186. 

CaL—Crawford v. Imperial Irr. Diet, 
263 P. 726, 200 CaL 318. 

D.C.—Noonan v. GUbert 68 F.3d 776, 
63 APP.D.C. 30, citing Corpus Jn- 
tls. 

Mich.—Garey v. Kelvinator Corpora¬ 
tion, 271 N.W. 723, 279 Mich. 174. 
Or.—West V. Coos County, 287 P. 
961. 116 Or. 409. 40 A.L.Pv. 1362— 
Herrick v. Barzee, 190 F. 141, 96 
Or. 867. 

13 C.J. p 431 note 68. 

Illegality nuurt clearly appear 
The dangerous tendency of the 
contract must clearly appear either 
from the face of the contract itself, 
or be necessarily Inferable from the 
matters which are expressed therein. 
—Stansell v. Roach, 246 S.W. 620, 
147 Tenn. 183, 29 A.L.R. 148. 
Illegal pertormaaioe not the test 
Whether contract Is void is to be 
decided, not by what unlawful means 
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is good and bad is between solicitation or influence 
exerted to secure legislation, and legitimate servic¬ 
es to enable legislators to understand the merits of 
measures on which they are called to pass.^ If the 
services are to be performed by other means than 
the use of argument addressed to the reason of the 
legislators, such as, for example, by the exertion of 
personal or political influence apart from the ap¬ 
peal to reason as applied to the consideration of the 
merits or demerits of the legislation in question, the 
contract is illegal, but if it is for services consist¬ 
ing of the presentation of argument addressed to the 
reason of the legislators it is valid.lO However, al¬ 
though in some jurisdictions, contracts‘which call 
for the promisee’s interviewing of individual legis¬ 
lators are not invalid where an appeal to their rea¬ 
son only is intended,^! in other jurisdictions, at 
common law or under the terms of express statutes 
therein, all contracts requiring or contemplating the 
promisee’s interviewing of individual legislators are 
invalid, even though an appeal to the legislator’s 
reason only was intended.^^ Many agreements are 
admittedly good. All persons whose interests may 
be affected by any public or private act of the leg- 
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islature have an undoubted right to urge their 
claims and arguments, either in person or by coun¬ 
sel professing to act for them, before legislative 
committees, as well as in courts of justice. An 
agreement, express or implied, for professional 
services in drafting petitions to the legislative body, 
in collecting evidence, preparing arguments,' and 
submitting them either orally or in writing to legis¬ 
lative committees or other proper authorities is val¬ 
id and free from judicial criticism,^* and it is im¬ 
material that the person rendering such services is 
not a member of the legal profession.^^ However, 
where persons act as counsel, agents, or in any rep¬ 
resentative capacity, it is due to those before whom 
they plead or solicit that they should honestly ap¬ 
pear in their true characters, so that their argu¬ 
ments and representations, openly and candidly 
made, may receive their just weight and consider¬ 
ation, for advice or information flowing from the 
unbiased juc%ment of disinterested persons will nat¬ 
urally be received with more confidence and less 
scrupulously examined than where the recommenda¬ 
tions are known to be the result of pecuniary inter¬ 
ests^ 


may have been used to hrlns about 
a Just and honest result but whether 
by its terms it necessarily Implies 
the USB of unlawful means in Its ac¬ 
complishment—Stansell v. Koach, 
supra. 

9. Mass.—Adams v. East Boston Co., 
127 N.R 628, 236 Mass. 121. 
la Va—Campbell County v. How¬ 
ard, 112 S.'SL 876, 188 Va. 19. 
Smrvloea must appeal to t]to reason 
A contract for services In securing 
the passage of a law providing for 
the payment of a Just claim, is not 
unlawful and not against public pol¬ 
icy, if it does not contemplate the 
use of improper means and If the 
services to he rendered are such as 
appeal to the reason of those whom 
it is sought to persuade.—^Herrick 
V. Barzee, 190 P. 141, 96 Or. 367. 

IL Cal.—Foltz V. Cogswell, 26 P. 
60, 86 Cal, 642. 

Va—Campbell County * v. Howard, 
112 3.B. 876. 133 Va 19. 

UL Tex.—Davis v. Texas Farm Bu¬ 
reau Cotton Ass’n, ConaApp., 62 
S.W.2a 90, aflarmlng Texas Farm. 
Bureau Cotton Ass’n v. Davis, Civ. 
App., 16 S.'W,2d 644—Graves & 
Houtchens v. Diamond Hill Inde¬ 
pendent School Diet., Civ.App., 243 
S.W. 638. 

Vt—Powers V. Skinner. 84 Vt 274, 
80 Am.D. 677. 

lA Cal.—Crawford v. imperial Irr. 

DlaL, 263 P. 726, 200 CaL 318. 
Mass.—Adams v. East Boston Co., 
127 N.E. 628, 236 Mass. 121. 
Minn.—Hollister v. Ulvi, 271 N.W. 


493, 199 Minn. 269—(Soodrich v. 
Northwestern Telephone Exch, Co., 
201 N.W. 290, 161 Minn. 106. 

Or.—West V. Coos County, 237 P. 961, 
115 Or. 409, 40 A.L.R. 1362—Her¬ 
rick V. Barzee, 190 P. 141, 142, 96 
Or. 857, citing Corpus Joiis, 
Tenn.—Stansell v. Roach, 246 S.W. 

620, 147 Tenn. 183, 29 A,L.R 143. 
Tex.—^Davis v. Texas Farm Bureau 
Cotton Ass’n, Com.App., 62 S.W.2d 
90. alOrmlng Texas Farm Bureau 
Cotton Ass’n v. Davis, Civ.App., 18 
S.W.2d 644. 

13 C.J. p 432 note 69. 

Oontraots held valid 

(1) County solicitor’s services In 
obtaining legislation, empowering 
county to issue scrip and, refund its 
bonded Indebtedness.—Smathers v. 
Board of Chosen Freeholders of At¬ 
lantic County, 174 A. 336, 113 N.J. 
Law 281. 

(2) The public appearance by an 
attorney employed by a county be¬ 
fore a committee of congress, to ex¬ 
plain and urge its approval of a pro¬ 
posed improvement, without attempt 
to use personal Influence, is not "lob¬ 
bying,” and a contract for such serv¬ 
ices is not contrary to public policy. 
—Galveston County v, Gresham, Tex. 
Civ.App., 220 S.W, 660, error refused. 

Statute as v a lidat i ng contract 
A provision attached to an act of 
congress appropriating money to pay 
claimants, providing that no agent or 
attorney should receive more than 
stated per cent thereof for his serv¬ 
ices, legalized a contract between 
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claimants and an attorney agreeing 
to secure an appropriation to claim¬ 
ants.—^Herrick v. Barzee, 190 P. 141, 
96 Or. 367. 

Fetltionliig on advice of attorney 
Contract was not rendered unlaw¬ 
ful or contrary to public policy be¬ 
cause It was attempted to be car¬ 
ried out in part by claimants writ¬ 
ing to the senators and representa¬ 
tives In congress, on advice of the 
attorney.—^Herrick v. Barzee, supra. 
14 WIs.—Houlton v. NIchoI, 67 N. 
W. 716, 93 Wis. 393. 67 Am.S.R. 
928, 88 L.R.A. 166. 

IS. tr.S. —^Marshall v. Baltimore ts 
O. R. Co., Md., 16 How. 314, 14 L. 
Ed. 968, affirming, aC., 16 F.Caa 
No.9,124, Taney 204. 

Bidden purpose 

Agreement whereby plalntlfC was 
I to go among people to arouse them 
to demand public park, with hidden 
object of selling certain property for 
such peurk, was contrary to public 
policy, and plaintiff cannot recover 
agreed compensation therefor.—^Metz 
V. Woodward-Brown Realty Ca, 16S 
N.T.S. 299, 182 App.Dlv. 60. 
DlsdOBUxe of amount of fee 
Failure of promisee, employed on a 
contingent fee basis to collect claim 
against state for highway defect 
causing wrecking of promisor's car 
to disclose to legislative committee 
his pecuniary Interest in passage of 
relief bill, caused loss of any right 
to recover compensation for services 
in procuring passage of bill.—^Davls 
V. Bartlett 19 P.2d 496, 92 Colot 286. 
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In determining the validity of such contracts, some 
courts apply liberally the rule, stated supra § 211 d, 
that contracts should not be held void as contrary 
to public policy unless they are clearly and unmis¬ 
takably so, and refuse to hold them void unless the 
contract, by its terms or by necessary implication, 
dearly shows that improper influence or conduct 
was required or intended, and if the contract may 
be construed as requiring only proper conduct it 
■ will be held valid.^® In other jurisdictions, howev¬ 
er, claims under contracts for services with refer¬ 
ence to legislation are carefully examined, and to 
warrant a recovery the evidence should establish 
with reasonable dearness that the services were 
such as are sanctioned by the law in aiding and pro¬ 
moting legislative action.!^ It is not necessary that 
the parties should stipulate for corrupt action to be 
procured or induced by bribery, or the promise of 
future monetary gain, or the emolument of office. 
It is sufficient if the contract when applied to the 
facts inevitably tends to results which impair not 
merely the character of the l^lature, but the pub¬ 
lic confidence in its integrity.^* 

Under the rules heretofore stated, a contract by 
a munidpality to pay for services in procuring leg¬ 
islation for its creation is against public policy and 
void,i® hut the employment of an attorney by an 
improvement district to prepare a bill for legisla¬ 
tive enactment does not contravene any rule of pub¬ 
lic policy.20 Also services openly rendered in re¬ 
moving private opposition to legislation may be the 
subject of a valid contract, where there is no inten¬ 


tion to conceal the arrangement from the legisla- 
turc.2i An agreement to carry out or aid in carry¬ 
ing out a scheme of circulating initiative petitions 
for the purpose of extorting money for having them 
suppressed from parties who would be injuriously 
affected by the proposed legislation is void as 
against public policy.22 A contract by legislator 
to vote for certain candidates in the organization pf 
the legislative body cannot be enforced.23 

Contingent fees. Although in a number of cases 
general statements have been made to the effect 
that the fact that payment is contingent on success 
will prevent the agreement from being enforced,^^ 
in general this fact alone is not sufficient to avoid 
the agreement^B A distinction is made between 
contingent-fee contracts for the prosecution of 
claims against the government which are in the na¬ 
ture of debts or contract claims, and contingent 
contracts for procuring favors through the pro¬ 
curing of general remedial or favor legislation, au¬ 
thorizing a contract or granting advantages or ben¬ 
efits to which, prior to the enactment, the contractor 
had no existing legal claim.26 Contracts for con¬ 
tingent compensation for the prosecution of a debt, 
or of individual contract claims, against the gov¬ 
ernment, or obligations founded on violation of a 
generally recognized legal right or based on an eq¬ 
uitable or moral foundation, which require legisla¬ 
tion and. appropriation, and the procuring of legis¬ 
lation granting benefits, where no other remedy ex¬ 
isted for the .enforcement of the claim, are general¬ 
ly valid,27 except in so far as express statutory pro- 


161 W1&—Houlton T. Nlchol, 67 N. 
W. 716, 93 Wls. 883, 67 
923, 83 L.R.A. 166. 

dzciOaldsir petition aatonff taxpi^en 
Wlxere, after the council of a mu¬ 
nicipal corporation had practlc^y 
agreed to make a purdhue from 
plalntUf, but had deferred'final ac¬ 
tion until the sense of the taxpayers 
could in some manner be taken on 
the subject, plaintiff agreed in the 
presence of the council to pay the 
mayor a small sum for circulating 
the petition among the taxpayers, 
It was held that this did not amount 
to lobbying or corruption, so as to 
render void a contract of purchase 
subsequently entered Into.—Brldg- 
ford V. Tuscnmbla, dOAla., 16 F. 
910, 4 Woods 611. 

17. N.Y.—Harris v. Simonson, 28 

. Hun 318. 

]& Utass.—Adams v. East Boston 
,Co., 127 N.E. 628, 286 Mass. 121. 
K.T.-^-Meta V. Woodward-Brown 
Bealty Co., 169 N.T.S. 299, 182 App. 
Dlv. ,60. 

3A. Haas.—Frost v. Belmont, 6 Al¬ 
len 162. 


Cnproveasiit district 

Ark.—Martin v. Street Improvement 
Dlst. No. 349, 11 S.W.2d 469, 178 
Ark. 688—Miller County Highway 
& Bridge Dfat. V. Cook, 204 S.W. 
420. 134 Ark. 828. 

20 . Ark.—^Martin v. Street Improve¬ 
ment Dlst. No. 849, 11 S.W.2d 469, 
178 Ark. 688. 

21 . N.H.—Low V, Connecticut, etc., 
R. Co., 46 N.H. 284. 

22. Or.-Eastham v. Bechtel, 275 
P. 670, 128 Or. 678. 

23 . Pa.—Metrlnko v. Chomln, 29 Pa. 
Dlst. 761. 

24. D.C.—Noonan v. Gilbert, 68 F. 
2d 776, 63 App.D.C. 30, citing Cor¬ 
pus JUzis. 

111.—Chicago Park Diet v. E. E, Herr 
czel & Co., 18 N.B.2d 744, 298 Dl. 
App. 216—MacFadyean v. Watllng 
Mfg. Co„ 244 IlLApp. 224—Lewy 
V. Standard Plunger Elevator Co., 
218 niApp. 806, affirmed 128 N.E 
775, 296 IlL 296. 

13 C.J. p 482 note 84. 

Vo pxofnire back pay 
Contract 'to pay attorney percent'! 
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age of amount recovered for securing 
passage of an appropriation bill by 
the legislature to pay the county 
assessors and clerks back pay, was 
void as against public policy.—Page 
V. McKinley, 'Ark., 118 S.W.2d 236. 

25. Minn.—Hollister v. Ulvl. 271 N. 

. W. 498, 199 Minn. 269. 

Tenn.—Stansell v. Roach, 246 S.W. 

520, 147 Tenn. 183, 29 AL.R. 148. 

13 C.J. p 432 note 65. 

2^ D.C.—GeseUschaft Pur Draht- 
lose Telegraphle M. B. H. v. 
Brown, 78 ■ F.2d 410, 64 App.D.C. 
367, certiorari denied 66 S.Ct 139, 
298 U.S. 618, 80 L.Ed. 489, rehear¬ 
ing denied 66 S.Ct 169, 296 B.S. 
668, 80' L.Ed. 472. 

Minn.—Hollister v. Dlvl, 271 N.W. 
493, 199 Minn. 269. 

27. U.S.—^McGowan v. Parish, D.Cn 
$6 S.Ct 643. 237 U.S. 286, 69 L-Bd. 
966—Taylor v. Bemlss, D.C., 3 S.Ct 
441, 110 U.S. 42, 28 L.Ed. 64. 

D.C.—GeseUschaft Pur Drahtlose 
Telegraphle M. B. H. v. Brown, 
78 F.2d 410, 84 APP.D.C. 367, cer¬ 
tiorari denied 66 S.Ct 139, 296 U.S. 
618, 80 L.Ed. 439, rehearing denied 
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visions prohibit such contracts,28 but contingent-fee 
contracts for procuring general remedial or favor¬ 
able legislation authorizing a contract or granting 
advantages or benefits to which, prior to the enact¬ 
ment, the contractor has no existing legal claim^s or 
legislative action which affects the public welfare 
and in which the rights of the public are substan¬ 
tially involved,®® are void as against public policy, 
regardless of whether corrupt practices are resorted 
to or contemplated.81 Also, although there is au¬ 
thority to the contrary,® 2 contracts under which the 
compensation to be received by the promisee is con¬ 
tingent on his success in obtaining necessary leg¬ 
islation for the levying of special assessments for 
public improvements and securing contracts conse¬ 
quent thereupon, are against public policy and 
void.®® 

§ 214 . Influencing Executive or Administra¬ 
tive Action 

a. In general 

b. Interference with pardoning power 
a. In General 

Contracts for the use of personal or other Improper 


Influence to control or affect the actions of executive or 
administrative officers, or which are designed to limit 
the exercise of discretionary power by such officers, are 
void as against pubilc policy; but contracts for services 
of a professionai nature before executive or administra¬ 
tive officers or boards are generally valid. 

A contract involving the use of personal influence 
with public executive or administrative officers, or 
the heads of public departments, in order to induce 
them to grant favors or privileges, is, as a general 
rule, regarded as against public policy;®^ and this 
is especially true where one'of the parties is a pub¬ 
lic officer himself,®® although he is but a represent¬ 
ative of a foreign government and his position 
merely honorary,3® or, as appears infra § 221 of 
this Title, where such influence is to be used for 
the purpose of inducing an officer to violate his offi¬ 
cial duty. By some courts all agreements of this 
character for a compensation paid or promised are 
held invalid because of their tendency to introduce 
corrupt means in the influencing of the public offi¬ 
cial,®*^ especially where the compensation is contin- 
grnit on success,®® while by others the agreement is 
not held invalid where corrupt means are not in¬ 
tended to be resorted to,®® even though compensa- 


66 S.Ct 169, 296 XJ.S. 663. 80 L. 
Ed. 472. 

Winn.—Hollister v. Ulvl, 271 N.W. 
498, 199 Minn. 269. 

Tenn.—Stansell v. Roach, 246 S.W. 

620, 147 Tenn. 188, 29 A.L.R. 143. 
Wash.—State v. Okanogan County, 
280 P. 81, 163 Wash. 399, 67 A.L.R 
668 . 

aa U.S.—Ball V. Halsell, Tex., 16 
S.Ct 564, 161 U.S. 72,. 40 L.Bd. 622. 
fl8, U.S.—Hazleton v. Sheckels, D.C, 
26 S.Ct. 667, 202 U.S. 71, 60 L.Bd- 
989, 6 Ann.Ca8. 217. 

D.C.—Gesellschaft Pur Drahtloae Tel- 
egraphie M. B. H. v. Brown, 78 P. 
2d 410, 64 APP.D.C. 357, certiorari 
dented 66 S.Ct 139, 296 U.S. 618, 80 
L.Ed. 489, rehearing denied 66 S.Ct. 
169, 296 U.S. 668, 80 L.Ed. 472. 
Minn.—Hollister v. Ulvi, 271 N.W. 
498, 199 Minn. 269. 

aa OKL—Chambers v. Coates, 66 P. 
' 2d 986. 176 OkL 416. 

Bonus contingent on sncoess 
Contract whereby counsel was re¬ 
tained to appear before commission 
and congressional committees to urge 
reduction of street car fares, for 
stated compensation, was void in its 
entirety, where additional payment 
vras promised contingent on success. 
—Noonan v. Gilbert, 68 P.2d 775, 68 
App.D.a 30. 

SL Oa.— Chambers v. Coates, 66 P. 

2d 986. 176 OkL 416. 

38. Kan.—Barber Asphalt Paving 
Co. V. Botsford, 44 P. 3, 66 Kan. 
632. 

17CJ.S.-37 


33. HI.—Crlchfield v. Bermudez As¬ 
phalt Paving Co., 61 N.E. 662, 174 
HI. 466, 42 L.R.A. 847, affirming 
62 HLApp. 221. 

Okl.—Glenn v. Southwestern Gravel 
Co., 177 P. 686, 74 OM. ISL 

34, H.C.—Gesellschaft Fur Draht- 
lose Telegraphle M. B. H. v. Brown, 
78 F.2d 410, €4 App.D.C. 867, cer¬ 
tiorari denied 68 S.Ct. 189, 296 U. 
S. 618, 80 L.Ed. 439, rehearing de¬ 
nied 66 S.Ct 189, 296 U.S. 663, 80 
L.Ed. 472. 

Md.—Prenkll v. Hagan, 126 A. 909, 
146 Md. 94. 

Mass.—Noble v. Mead-Morrlaon Mfg. 

Co., 129 N.E. 669, 237 Hass.' 6. 
Mont—Spaulding v. Mallet, 188 P. 
877, 67 Mont 818. 

N.J.—Wright v. Pissell, 118 A. 699, 
92 N.J.Ea. 608. 

Va—Old Dominion Transp. Co. v. 
Hamilton. 131 S.B. 860, 146 Va 
694, 46 AL.R. 186. 

W.Va—Kaufman v. Catzen, 94 S.B. 

388, 81 W.Va 1, L.RJL1918B 672. 
13 aj. p 433 note 68. 

AgzesinfiB.t8 heU void 

(1) Contract to pay stated sum 
for taking promisor to party able 
to secure franchise for autotruck 
freight line.—Goodler v. Hamilton, 19 
P.2d 392, 172 Wash. 60. 

(2) Earlier cases on this point see 
13 CJ. p 488 note 68 [a]. 

36. U.S.—Oscanyan v. Winchester 
Repeating Arms Co„ N.T., 108 U. 
S. 261, 26 L.Ed. 539. 

CaL—Edwards v. Estell, 48 CaL 194. 
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Ma—Hovey v. Btorer, 63 Ma 486. 

13 C.J. p 433 note 70. 

36. U.S.—Oscanyan v. Winchester 
Repeating Arms Co., N.T., 103 U. 
S. 261, 26 L.Ed. 589. 

37. Ill.-^amieson v. Hes, 219 HL 
App. 482. 

13 aj. p 433 note 72. 

S8L N.J.—Weehawken Realty Co. v. 

Hass, 177 A. 484, IS N-J-Misc. 281. 
Ooatraots held void 
Contingent contract for services in 
obtaining reduction of assessments. 
—Weehawken Realty Co. v. Hass, su¬ 
pra. 

Qnantcun maznlt claim 

(1) A Judgment for services in re¬ 
ducing assessment could not be ob¬ 
jected to on ground that agreement 
for such service on a contingency ba¬ 
sis was void as against public policy, 
where Judgment was not on such an 
agreement.—Feist & Feist v. Hur¬ 
ley, 1 A.2d 24, 120 N.J.Law 622, af¬ 
firmed 8 A.2d 674, 121 N.J.Law 687. 

(2) In action to recover reasona¬ 
ble value of services rendered before 
state tax board in a successful pro¬ 
ceeding to reduce an assessment, de¬ 
fendant could not escape liability on 
ground that a client of defendant, 
and not defendant himself, owned 
the assessed property, slncA regard¬ 
less of who owned the property. It 
was lawful that defendant should, as 
he testified he did, employ plaintlfC. 
—Feist & Feist v. Hurley, supra. 

39. Ala.—Cooke v. Embry, 128 So. 

27. 219 Ala. 623. 
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tion is contingent on success;^® and the fact that 
personal and political influence was used to obtain 
a hearing will not render the contract void where 
the case itself was presented on its merits alone.^^ 
Further, if the contract was entered into for the 
aid of the promisee in inducing the officer to grant 
to the promisor merely his legal rights, and not a 
privilege or favor, it has been held that such con¬ 
tract is not illegal.^® Contingent fee contracts for 
the presentation and prosecution of individual 
claims against the government before departments 
of the government are generally upheld,^® but con¬ 
tingent fee contracts providing for the assertion of 
claims against the government by whatever steps 
may be deemed necessary are against public poli<gr 
and void where there were no existing legal claims 
against the governments^ In determining whether 
a contract is against public policy, the courts are 


guided by the terms of the contract rather than the 
service rendered, and the fact that the services ac¬ 
tually rendered were entirely proper is immate¬ 
rial,'*® but illegal performance of a contract which 
can be performed legally will vitiate the contract.*® 
Other kinds of agreements falling under this head 
and held void in adjudged cases are agreements to 
procure a return of duties by an officer in the cus¬ 
tomhouse for a share of the amount returned,*7 to 
procure the discharge of a drafted man from the 
army,*® or to pay money in consideration that the 
promisee will influence the military authorities to 
allow the promisor to avail himself of certain priv¬ 
ileges to which he is entitled.*® The same is true 
of an agreement by which a jailer undertakes to 
appropriate rooms in the jail for the accommodation 
of private persons for uses not prescribed or implied 


Ka-n. —Shooae v. Consolidated Flour 
Mills Co., 277 P. B4, 128 Kan. 174, 
64 A.L.E. 606. 

Md.—Frenkil v. Hagan, 126 A, 909. 

146 Md. 94. 

13 C.J. p 433 note 73. 

Parsons entitled to act 
The recognizing of persons to han¬ 
dle claims of others Is not restricted 
to attomevs at law, hut agents, au¬ 
ditors, accountants, or others deemed 
to possess Qualifications and ability 
to understand the Questions Involv¬ 
ed, and to render such services may 
he employed.—^R. W. Hart & Co. v. 
Harris, 88 P.2d 566. 188 OkL 688. 
Pormer pnhlio offlolal 
Contract between former internal 
revenue agent and taxpayer corpo¬ 
ration, made, shortly after agent's 
resignation, to aid in prosecution of 
claim against additional Income tax 
liability to the United States, was 
not contrary to law. public policy, 
or good morals,—Day v. Laguna 
Land & Water Co., 1 P.2d 448, 116 
CaLApp. 221. 

Bxainpti<m from opentlon of statuts 
. Contract for services of attorney 
in protecting Interest of refrigerator 
company by obtainlxig from proper 
authorities exemption of the com- 
panv's products from operation of 
ordinance, as permitted thereby, was 
not void as against public policy.— 
Garey v. Kelvlnator Corporation, 271 
N.W. 728. 279 Mich. 174. 

PahUoattoiL of fiMts of oase 
Securing publication of facts and 
argummits in newspapers In support 
of project for which employed did 
ndt reader contract illegal.—Old Do- 
nfinloh Transp. Co. v. Hamilton, 131 
SJS. 866, 146 Va. 694. 46 AJUR. 186. 
Obtsditliv Hcmss 

Seller of lunch cart who agreed to 
obtain for buyer a permanent com¬ 
mon victualler's license could urge 


granting of such license before board 
of selectmen in person, by counsel, or 
by persons interested In his behalf, 
In absence of Improper influence on 
members, as respects legality of 
agreement—^Dansereau v. Houlihan, 
Mass., 5 N.E.2d 428. 

40l D.C.—Gesellschaft Fur Draht- 
lose Telegraphie M. B. H. v. Brown, 
78 F.2d 410, 64 App.D.a 367. cer¬ 
tiorari denied 66 S.Ct 189, 296 TJ. 
S. 618, 80 L.M. 489, rehearing de¬ 
nied 56 S.Ct 169, 296 U.S. 663, 80 
LuEd. 472. 

CaL—Bergen v. Frlsble, 57 P. 784, 
125 CaL 168. 

Okl.—Campbell v. House, 176 P. 918, 
74 Okl. 36. 

Va.—Old Dominion Transp. Co. v. 
Hamilton, 131 S.B. 850, 146 Ya. 694, 
46 A.L.R. 186. 

Tax services 

Contract for services of attorneys 
before Internal Revenue Department 
to ascertain the amount of taxes that 
should be paid with contingent com¬ 
pensation was not against public pol¬ 
icy.—Shouse V. Consolidated Flour 
Mills Co., 277 P. 54, 128 Kan. 174, 
64 A,L.R. 606. 

4L Va.—Old Dominion Transp. Co. 
V. Hamilton, 181 S.B. 850, 146 Yu 
694, 46 A.L.R. 186. 

Letters of introduottou 
Securing lettera of introduction to 
city officials from prominent men, 
and employment of prominent law¬ 
yer, did not render contract for serv¬ 
ices illegal,—Old Dominion Transp. 
Co. Hamilton, supra. 

44 Ky.—^Rau T. Boyle, 6 Bush 268. 
18 C.J. p 434 note 76. 

48. D.C.—Gesellschaft Pur Draht- 
lose Telegraphie M. B. H. v. Brown, 
78 F.2d 410, 64 App.D.C. 367, cer¬ 
tiorari denied 56 BCt 189. 296 U. 
S. 618, 80 L.Ed. 439, rehearing de- 
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nled 66 S.Ct 169. 296- U.S. 663, 80 
L.Ed. 472. 

18 C.J. p 433 note 73 [a] (3). 

Tax refunds 

Unlicensed individual employed to 
assist company licensed to prosecute 
claims for tax refunds before the 
treasury department in collection of 
Income tax refunds, with agreement 
for division of compensation, individ¬ 
ual was entitled to recover his share 
from the company, although trees-' 
ury department regulations might 
subject company to reprimand or 
suspension for dividing compensa¬ 
tion.—^R. W. Hart & Co. v. Harris, 88 
P.2d 666, 188 OkL 688. 

44 D.C.—Qesellschaft Pur Draht- 
lose Telegraphie M. B. H. v. Brown, 
78 F.2d 410, 64 App.D.C. 367, cer¬ 
tiorari denied 66 S.Ct. 189, 296 U. 

S, 618, 80 L.13d. 439, rehearing de¬ 
nied 56 S.Ct 169, 296 U.S. 663, 80 
L.Ed, 472. 

Property seirnd by govenuuemt dux. 
lug war 

Contract for contingent fee, to 
take steps necessary or advisable for 
enforcement of rights of foreign cor¬ 
poration against custodian and Unit¬ 
ed States government with respect to 
property seized, was void.—Geaell- 
schaft Fur Drahtlose Telegraphie M. 
B. H. V. Brown, supra. 

46. D.a—Gesellschaft Pur Draht¬ 
lose Telegraphie M. B. H. v. Brown, 
supra. 

46. Ya.—Old Dominion Transp. Co. 
V. Hamilton, 131 S.E. 850, 146 Ya, 
694, 46 A.L.R. 186. 

47. N.T.—Satterlee v. Jones, 10 N. 

T. Super. 102. 

48 . Pa.—Bowman v. CoflCroth, 69 Pa. 
19. 

49. Ky.—Eutchen v. Oibsoa, 1 Bush 
270. 

13 aj. p 484 note 78. 
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by law,®® of an agreement to dismiss deportation 
proceedings against an alien who has violated state 
or federal criminal statutes in consideration of the 
alien’s assistance in ihe apprehension of a danger¬ 
ous criminal,®^ of a promise to a collector of taxes 
to pay him a tax in consideration that he will for¬ 
bear to collect the same in the manner required by 
law,®^ or of an agreement by a public officer to pay 
an indebtedness owed by him by causing public im¬ 
provements beneficial to the other to be made.®8 

The exercise of a discretionary power by a pub¬ 
lic officer is no consideration for the promise of 
the person requesting the exercise of the power to 
^ve or pay to the officer or third person either 
property or money.®* A contract under which indi¬ 
vidual members of a community obtain perform¬ 
ance of official duty by purchase is void as against 
public policy.®® Payments made by a person to a 
city to secure immunity from arrest for his unlaw¬ 
ful use of the street for business purposes cannot 
be recovered.®® 

h. Inteiference with Pardoning Power 

In general, contracts to procure or aeelat In pro¬ 
curing a pardon which require or contemplate only proper 
profeMlonal eervicee are valid, but If they contemplate 
the use of personal influence or eolldtatlon they are 
void. 

Although it has been held in certain early cases 
that a contract to pay for services rendered in pro¬ 
curing, or attempting to procure, a pardon,®"^ or 
the remission of a forfeiture,®® is void on the the¬ 
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ory that such a contract contemplates interference 
with the pardoning power, which should be as free 
from improper bias or influence as the trial of the 
convict before the court, the rule now is that wheth¬ 
er or npt a contract to pay for services to be ren¬ 
dered in procuring or attempting to procure a par¬ 
don is void, on the theory that such a contract con¬ 
templates interference with the pardoning power, 
depends on the character of the s*ervices contem¬ 
plated.®® If the contract provides for the rendition 
of purely professional services, and contemplates 
only a resort to legal and proper measures, such as 
the drafting and presentation of a petition for par¬ 
don, the collection of information regarding the 
convict, his former course of conduct, his deport¬ 
ment since the commission of the offense, the prob¬ 
ability of his reformation, and, generally the prep¬ 
aration and submission of arguments addressed to 
the judgment of the proper officer, and services of 
like character, it should be upheld,®® and would 
clearly seem to be lawful, where the services con¬ 
tracted for are publicly rendered by advocates dis¬ 
closing their true relation to the subject, and not 
by private individuals keeping secret the character 
in which they solicit j®^ and such services, when 
performed at defendant’s request, are a good con¬ 
sideration for a subsequent promise to pay.®® If, 
however, the contract contemplates the introduc¬ 
tion of personal influence and solicitation as ele¬ 
ments in procuring favorable action from those in 
authority, then it should be condemned as contrary 
to good morals and sound public policy,®* even 


sa —Thompson v. Prohert, 2 

Bush 144—MiUer v. Porter, 8 R 
Mon. 282. 

8L 'D.S.—XJ. S. ex reL Sage v. Dis¬ 
trict Director of Immigration, C.C. 
A.111., 82 F.2d 630. 

fiovenunent ollLolsls withont author^ 
Ity 

In absence of statute, government 
officials are without authority to 
bind govenpient by agreement to re¬ 
frain from'taking steps necessary to 
deport undesirable aliens who have 
violated state or federal criminal 
statutea—XT. B. ex rel. Sage v. Dis¬ 
trict Director of Immigration, 'su¬ 
pra. 

S2. Ma—Packard v. Tlsdala EO Me. 
376. 

sa OonstrootioiL of road. 

Contract providing that difference 
In land trade i^ould be payable by 
having contractor, who was chairman 
of board in charge of convicts used 
In working the roads, work a public 
road through property where it 
would benefit recipient of difference 
was Illegal.—Harris v. B. H. Smith 
& Co.. 186 S.B. 903, 163 Ga. 794. 


54. OkL-Ciook V. First Nat Bank, 
291 P. 43, 146 OkL 6. 

65. Wis.—Milwaukee County v. Van 
Den Berg, 265 N.W. 66, 94 A.L.B. 
362. 

Expense of eztiadltlen proceeding 

Bond conditioned to pay expense of 
extradition proceedings in case such 
proceedings fell Is void.—^Milwaukee 
County V. Van Den Berg, supra. 

Mi Mont—Brush v. City of Helena, 
169 P. 286. 64 Mont 264, 

67. Ky .—Thompson v. Wharton, 7 
Bush 668, 3 Am.R 306. 

Mo.—O’BeiUy v. Cleary, 8 Mo.App. 
186. 

Oommutstion of sentence 
A contract to obtain a commuta¬ 
tion of a sentence stands on the same 
footing as a contract to secure a par¬ 
don.—Krlbben V. Hayoraft 26 Mo. 
396. 

68. Ky.—McGill v. Burnett 7 J.J. 
Mamh. 640. 

69. Mont.—Spaulding v. MalUet 188 
P. 877, 67 Mont 818. 

M w'ftTi —Deerlng v. Cunningham, 
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65 P. 263, 63 Ean. 174, 64 L.R.A. 
410. 

Mont—Spaulding v. Malllet 188 P. 
377, 67 Mont 818. 

Tenn.—^Moore v. Benson, 6 TenmCfiv. 
A. 178. 

13 C.J. p 434 note 88. 

Parole 

A contract to pay for the expenses 
Incurred In procuring a parole, which 
does not contemplate the use of per¬ 
sonal Infiuence with any ofilcers of 
the state, Is not Invalid, even though 
by express statutory provision one 
who aids or assists for a fee or re¬ 
ward to procure a pardon Is suhlect ' 
to a fine.—Gordon v. Gordon, 182 S. 
W. 220, 168 Ky. 409, L.ILA.1916D 
676. 

OL Ky.—Gordon v. Gordon, supra. 

13 aj. p 434 note 85. 

68. N.H.—Chadwick v. Knox, 31 N. 

H. 226, 64 Am.D. 329. 

13 CJ. p 434 note 84. 

63. Kan.—Deerlng v. Cunningham, 

66 F. 263, 68 Kan. 174, 54 LJLA. 
410. 

Ky.—Brown v. Young, 7 KyJj. W4. 
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though no unlawful means in carrying out the con¬ 
tract were either resorted to or contemplated, and 
although no injury resulted to any one from its 
execution,*^ as is also the case where secret, un¬ 
lawful, and highly reprehensible methods are em¬ 
ployed, and where the compensation is contingent 
on success, this is a strong circumstance against the 
validity of the .agreement.®® Thus, agreements to 
pay for signing a petition for a pardon are void,®^ 
as is also a contract to pay for carrying a petition 
for a pardon and soliciting signers thereof, where 
the party sought such employment for his own gain 
and emolument®® The aforestated restrictions on 
the validity of contracts to secure or aid in secur¬ 
ing a pardon, however, apply only in cases in which 
the party whose pardon is sought to be obtained has 
been convicted of crime by a legally constituted tri¬ 
bunal, having the constitutional right to try and 
punish the offender.®® 

Persons authorised to contract. It has been held 
in some jurisdictions, although there is authority the 
other way,"^® that services that can lawfully be 
contracted for in relation to an attempt to secure 
a pardon are only such services as are performed 
by lawyers.*^! 

§ 215. Obtaining Public Contracts and Sti¬ 
fling Competition for Public Work 

Contracts to secure public contracts by bribery or 
other Improper influence, or to stifle competition therefor, 
or contracts by the government with its offlcers for the 
furniahlng of supplies or services are against public pol- 

ilo.—Adams Express Co. v. Beno, 48 
Mo. 264. 

Mont—Spauldinf v. Maillet, 188 P. 

377, 57 Mont, 818. 

Tenru—Moore v. Benson, 6 Tenn.Civ. 

A. 178. 

Beason fox xtUe 

Public office Is a public trust to be 
exercised, not to reward friends or 
punish enemies, but solely from con¬ 
siderations of duty and for the public 
good; therefore, there cannot be 
room for the introduction of the ele¬ 
ment of person influence when offi¬ 
cial action is required.—Spaulding v. 

MaJllet, 188 P. 877, 67 Mont. 818. 

6A Mont.—Spaulding v, Maillet, su¬ 
pra. 

65. Tenn.—Moore v. Benson, 6 Tenn. 

CivJV. 178. 

Tampexlng with .witnesses 
A contract under which parties at¬ 
tempt to influence witnesses to mis¬ 
represent or retract their testimony, 
to the end that a pardon shall be 
obtained, is illegaL—Moore v. Ben¬ 
son, supra. 

66. B:y.—Gordon v. Gordon, 182 S. 

W. 220, 168 Ky. 409, 413, L.ILA. 


Icy. Contracts for the employment of agents to negotiate 
contracts with the government are valid unless personal 
Influence or other improper methods are Intended to be 
used. 

A contract to perform services which tend nec¬ 
essarily to influence improperly action as to public 
contracts is against public policy.^® Thus, agree¬ 
ments to procure by bribery or secret or other im¬ 
proper influence a government contract from an of¬ 
ficer charged with the letting or making of the same 
are against public policy.^® Another class of agree¬ 
ments which are within the rule are those between 
a state, a county, or other municipal corporation or 
agency thereof for the doing of work or the fur¬ 
nishing of supplies with one of its own officers or 
with a company or body of meq of which such of¬ 
ficer is one, or in which he is interested.^* A con¬ 
tract for the employment of a person as a teacher 
in the public schools in consideration of a compro¬ 
mise of a claim against the school district is void as 
against public policy.^® 

Indemnity contracts. A contract to indemnify a 
surety company against loss on a surety bond, is¬ 
sued to induce a public oflBcer to deposit public 
funds in violation of the law in a depositary to 
which the indemnifiers were ofl&cially and pecuni¬ 
arily related, is against public policy and void,^® as 
also are contracts by a bank to indemnify and save 
harmless a director as surety on the bond of a state 
treasurer in consideration of his becoming such 
surety for the purpose of obtaining deposits of state 
money for the bank,'^^ 

Qa.-<3ary v. Neel, 189 N.BL 676, 676, 
64 Ga.App. 860, citing Oorpiu 
zlfl. 

Pa.—Commonwealth v. Press Co., 2 
Pa.DlBt 411, aflirmed 26 A. 1086, 
166 Pa. 616. 

13 C.J. p 434 note 87. 

CoAtraots oanslxig waste and iaellU 
dency 

Agreements to procure contracts 
ft-om governmental departments by 
use of improper methods' or Influence 
which would lead to inefficiency In 
public service and unnecessary ex¬ 
penditure of public funds are void 
as against public policy.—Cary v. 
Neel, 189 S.R 676, 64 aa.App. 860. 

74. N.C.—Town of Carolina Beach 
V. Mints, 194 S.B. 309, 212 N.a 
678. 

13 aj. p 434 note 88. 

75. W.Va.—Le Masters v. Board of 
Education of Grant Dlst, 141 S.B. 
616, 105 W.Va- 81. 

76. U.S.—Western Indemnity Co. v. 
Crafts, Ohio, 240 P. 1, 163 a&A. 
37.' 

77. Pa^—^Bumm's Estate, 8 Fa.Dl8t. 
191. 


1916D 676—McGUl v. Burnett, 7 
J.J.Marsh. 640. 

67. Iowa.—^Haines v. Lewis, 6 N.W. 
495, 54 Iowa 301. 

68. Pa.—^Hatsfleld v. Gulden, 7* 
Watts 162, 31 Am.D. 760. 

68. Ky.—GU)rdon v. Gordon, 182 S.W. 
220, 168 Ky. 409. L.RJL1916D 676 
—Thompson v. Wharton, 7 Bush 
663, 3 Am.R. 306. 

TO. Ga.—^Bird v. Breedlove, 24 Ga. 
623. 

Ky.—Gordon v. Gordon, 182 S.W. 220, 
168 Ky. 409, Ii.IUL1916I> 676. 

71. SJ).—Moore T. Hyde, 163 N.W. 
707, 39 S.D. 196. 

ITonpxofessloaal dtcties 
Compensation for services in re¬ 
lation to an attempt to secure a 
pardon performed even by a .lawyer 
beyond those which are strictly pro¬ 
fessional cannot be recovered,— 
Moore v. Hyde, supra. 

72. Ill—^Lewy v. Standard Plunger 
Elevator Co., 129 N.B. 776, 296 
Ill. 295, affirming 218 Ill-App. 306. 

73. Ala.—Anderson v. Blair, 80 So. 
31, 202 Ala. 209. 
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Statutory prohibitions. In many jurisdictions un¬ 
der statutes declaratory of the common-law rule 
public officers are prohibited from being interested 
in any contract for the furnishing of supplies, etc., 
to the corporation of which they are officers, and 
contracts entered into by them in violation of such- 
a statutory provision are a fortiori illegal.’^® Under 
statutory provisions inhibiting the power of a bank 
to secure deposits of public funds in any other man¬ 
ner than by a personal or surety bond, a pledge of 
the assets of the bank as security for.such deposits 
is against public policy.'^® 

Sufficiency of interest of officer. The rule pro¬ 
hibiting a public officer from being personally in¬ 
terested in a contract under his supervision or con¬ 
trol prevents him from letting such a contract to a 
corporation of which he ife an officer or a stock¬ 
holder;®® but it does not prevent the employment 
of the wife of the officer of a school district as a 
school teacher in such district®! 

Services outside of official employment. The fact 
that a person contracting for services to be render¬ 
ed to a municipality or government agency was an 
officer thereof does not render the contract illegal, 
provided the procurement or rendition or supervi¬ 
sion of such services was outside of the officer’s of¬ 
ficial duties,®® nor is a contract by a government 
employee to do work for a business corporation or¬ 
ganized by the government illegal®® 

Me.—Goodrich v. WatervUle, S3 
A. 669. 88 Me.' 39. 

13 C.J. p 436 note 89. 

79. N.D.—Divide County v. Baird, 

213 N.W. 236, 66 N.D. 46, 61 A,L. 

R. 296. 

80. Neb.—Grand Island Gas Co. v. 

West, 46 N.W. 242. 28 Neb. 862. 

18 C.J. p 485 note 90. 

CL. Mich.—^Thompson v. District 
Board of School Dlst No. 1 of 
Moorland Tp., 283 N.W. 489, 252 
Mich. 629, 74 A.D.R. 790. 

88. N.J.—Bnemm v. Newark, 88 A. 

692, 61 N.J.Law 112. 

18 C.I. p 486 note 91. 

81 N.T.—McAndrews v. Franco, 266 
N.T.S. 409, 235 App.Dlv. 797. 

ChlpplBff Board Bmargency Fleet 
Corporation 

Contract creatlngr partnership 
which contracted to do work for the 
United States Shipping Board Emer¬ 
gency Fleet Corporation is not Inval¬ 
id because one partner is employed 
by the United States Army Base 
since the corporation Is considered 
a business corporation and’ not an 
organ of the government.—-McAn- 
drews v. Franco, supra. 

81 HL—Lewy v. Standard Plunger 


Employment of agent to negotiate sales or con¬ 
tract's. It is not illegal to negotiate a contract for 
the sale of goods Or supplies to a public agency for 
public purposes,®^ and a public official may arrange 
to make a livelihood in private employment in an¬ 
ticipation of his resignation from public office by ac¬ 
cepting employment with another to take effect 
after his resignation for the purpose of rendering 
legitimate professional services in procuring a pub¬ 
lic contract for his employer.®® However, contracts 
for the employment of agents to negotiate sales to, 
or to procure contracts with, the government, where 
the accomplishment of such object is to be brought 
about by the use of personal solicitation or influence 
with an officer of the government, are universally 
held to be ill^al;®® and it has been held that all 
^eements for compensation to agents to procure 
contracts .with the government are illegal, irrespec¬ 
tive of the means to be used by the agent to secure 
the contract, because of the tendency of such con¬ 
tracts to introduce the element of personal solicita¬ 
tion of the public officer.®^ However, this ex¬ 
treme doctrine is not generally followed, and the 
right of all persons to be heard before any officer 
or department of the government through agents 
has been affirmed, and the legality of contracts for 
tile employment of legitimate agents for the negoti¬ 
ating of business with the government has been sus¬ 
tained where no corrupting influences were to be 
used by the agent,®® and the agency is disclos- 

N.T.—McCralth v. Buas, 190 N.T.S. 

697, 198 App.Div. 624. 

N.C.—^Anderson v. Chiles, 140 SJS. 

611, 194 N.C. 694. 

13 C.J. p 435 note 92. 

To seonre another enployineiit 

(1) Contract to pay compensation 
for Influence or help In obtolnln^r 
from a public body or board the re¬ 
tainer of another as attorney to ren¬ 
der legal services Is void.—Jamieson 
V. lies, 219 m.App. 482. 

(2) Contract by well-known archi¬ 
tect to use his influence to obtain im¬ 
provement contract on public build¬ 
ing for an associate architect, and 
to act in advisory capacity for per¬ 
centage of commissions received is 
against public policy.—^In re Crooks’ 
Estate, 175 A. 410, 316 Pa. 285. 

87. U.S.—^Haaelton v. Sheckels, D. 

C., 26 S.Ct 667, 202 U.S. 71. 50 L. 
Ed. 939, 6 AnmCas. 217. 

13 C.J. p 435 note 93. 

86. U.S.—Allison V. Dodge, aC.A.N. 
J., 287 F. 621. 

Ala.—^Anderson v. Blair, 80 So. 81, 
202 Ala. 209. 

Ga.—Cary v. Neel, 189 SJE. 576, 54 
Ga.App. 860. 

IlL—^Lewy v. Standard Plunger Ele¬ 
vator Co., 129 N.B. 776, 296 lU. 
296, affirming 218 niApp. 806. 


Elevator Co., 129 N,E. 776, 296 HI 
295, affirming 218 IlLApp. 806. 

86. Tex.—^Efldalgo County Water 
Imp. Diet No. 2 v. Feick, Clv.App„ 
111 S.W.2d 742, error dismissed. 
To procure govemmeut loan 
Contract by Improvement district 
with R. F. C. employee for his serv¬ 
ices, on his resignation from the R. 
F. C., to secure approval of loan 
from P. W. A. and R. F. C. was not 
void as against public policy, even 
though, as an R, F. C. employee, he 
had previously inspected and disap¬ 
proved a request by the district for 
a different type of loan.—Hidalgo 
Cpunty Water Imp. Dlst No. 2 v. 
Feick, supra. 

66. U.S.—^Allison v. Dodge, jCCA. 
N.J., 287 F. 621. 

Ala.—Anderson v. Blair,' 80 So. 81, 
202 Ala. 209. 

Ga.—Cary v. Neel, 189 S.B. 676, 676. 
54 Ga.App. 860, citing Corpus Ja¬ 
ils. 

Md.—Frenkll v. Hagan, 126 A. 909, 
146 Md. 94. 

Mich.—Oliver Machinery Co. v. 
Grand Rapids Veneer Works, 228 
N.W 690, 249 Mich. 204. . 

N.J.—Wright V. Fissell, 118 A. 699, 
92 N.J.Bq. 508. 
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even though compensation is contingent on 
success,as where it consists of commissions,®^ al¬ 
though this element has been held to indicate an in¬ 
tention to use improper means, or in any event to 
afford an additional inducement for the use of such 
means,and in some jurisdictions is alone suffi¬ 
cient to render the contract illegal.®* Also, con¬ 
tracts for surveys and other data to be used in bid¬ 
ding on public contracts is not against public pol¬ 
icy.®* Contracts for the employment of agents to 
procure contracts with the government or its agen¬ 
cies or departments are illegal and void where there 
is a law or regulation prohibiting the employment 
of agents therefor, even though amendments adopt¬ 
ed subsequent to the contract permit them,®* as 
alcn are agreements to procure contracts prohibited 


by law;®* but a statute which requires that public 
contracts shall go to the lowest bidder does not 
make illegal a contract for the employment of an 
agent or salesman for the negotiation of such con¬ 
tracts.®'^ A contract with a construction company 
to act in a managing and advisory capacity in re¬ 
turn for a stated percentage of profits on a specified 
public job, if the contract therefor would be award¬ 
ed it, is not, on its face, invalid as against public 
policy.®* 

Stifling competition for public contract. Agree¬ 
ments not to compete with another in making bids, 
to withdraw a bid for a public or quasi-public con¬ 
tract, to share in the result or profits,®® or other 
agreements having a direct tendency to prevent bid¬ 
ding or competition,! are against public policy; but 


Mass.—Noble v. Mead-Morrlson Mfff. 

Co., 129 N.E. 669, 287 Mass. S. 
Mich.—Oliver Machinery Co. v. 
Grand Rapids Veneer Worlcs, 228 
N.W. 690, 249 Mich. 204—Reinhard 
V. Grand Rapids School Ecluipment 
Co., 178 N.W. 718, 723, 211 Mich. 
165, nuotinsr 0<»epns Juris. 
N.T.-^hwartzman v. Pines Rubber 
Co., 179 N.T.S. 284, 189 App.Div. 
749r—Beck v. Bauman, 176 N.Y.S. 
881, 187 AppJMv. 774, reversing 
178 N.Y.S. 772, 106 Mi^o. 684. 

18 C.X p 486 note 94. 

PossIbiUty of Improper tnflueiiiOM Isr 
sufflLoieiit ^ 

Mere possibility that corrupt Influ¬ 
ence may be used In performance Is 
Insufflclent, but there must he proof 
that something contrary to good 
morals was contemplated or done.— 
Coyne v. Sup^or Incinerator Co. of 
Texas, C.CJLN.Y., 80 P.2d 844. 

Xo procure, loaai 

A contract employing an agent to 
sell a company's goods In a foreign 
country and to procure a loan from 
that country, if possible. In which 
there was no intimation that any in¬ 
fluence, except legitimate salesman¬ 
ship, was to he exerted, is not void 
as against public policy.—J. B. Han¬ 
ger, Inc., of Washin^on, D.C. v. 
Fitsslmmons, 278 P. 848, 60 App.D.C. 
884. 

Bfti TJ.S.—Hayward v. Nordberg 
Hfg. Co., Mich., 85 P. 4, 29 aOA. 
488. 

Mich.—^Reinhard v. Grand Rapids 
School Buuipment Co., 178 N.W. 
718, 728, 211 Mich. 165, quoting 
Corpus Juxl& 

90. TJ.S.—Coyne v. Superior Incin¬ 
erator Co. of Texas, C.(XA.N.Y., 80 
P.2d S44. 

Oa.—Cary v. Neel, 189 SM. 675. 64 
GkuApp. 860. 

HL—Lewy v. Standard Plunger Ele¬ 
vator Co., 129 N.E. 776, 296 Ill. 
295, afllrmlng 218 lllApp. 306. 
Kan.—Mlllspaugh v. McKnab, 7 F. 
2d 61, 184 Kan. 679. 


Ma8a.-^Noble v. Mead-Morrison Mfg. 

Co.. 129 N.E. 669, 237 Mass. 6. 
Mich.—^Reinhard v. Grand Rapids 
School Equipment Co., 178 N.W. 
718, 728, 211 Mich. 165, quoting 
I Corpus Juris. 

Va.—Old Dominion Transp. Co. v. 
Hamilton, 181 S.B. 850, 146 Va. 
594, 46 A.L.R. 186. 

13 QJ. p 436 note 9$. 

Bettlemsnt of damagM 
Lessor’s agreement to give lessee 
one half of damages recovered from 
city for change in street grade is 
not void as against public policy, al¬ 
though lessee agreed to use his influ¬ 
ence in legitimate manner to pro¬ 
cure settlement by city.—Stoner v. 
Stehm, 202 N.W. 580, 200 Iowa 809. 

Pit U.S.—Coyne v. Superior Incin¬ 
erator Co. of Texas, aCA.N.Y., 80 | 
P.2d 844—AUison V. Dodge, C.C.A. 
N.J., 287 P. 621. 

Ga.-^Car 7 v. Neel. 189 S.E. 676, 64 
Ga.App. 860. 

IlL—^Lewy v. Standard Plunger Ele¬ 
vator Co., 218 IlLApp. 806, aflirmed 
129 N.E. 776, 296 Ill. 295. 

Mass.—^Noble v. Mead-Morrison Mfg. 

Co., 129 N.E. 669, 237 Masa 6. 
Mich.—Oliver Machinery Co. v. 
Grand Rapids Veneer Works, 228 
N.W. 690, 249 Mich. 204—Reinhard 
V. Grand Rapids School Equipment 
Co., 178 N.W, 718, 211 Mich. 166. 
N.T.—McCralth v. Buss, 190 N.T.S. 
697, 198 App.Dlv. 624^chwaxt&. 
man v. Pines Rubber Co., 179 N.T. 
S. 284, 189 App,Div. 749—Beck v. 
Bauman, 176 N.T,S. 881, 187 App. 
Div, 774, reversing 178 N.Y.S. 772, 
106 Mlsc. 684. 

Pa.—Wamook v. Philadelphia Trust 
Co., 69 PaSuper. 689. 

13 aj. p 486 note 97. 

90. U.S.—Nasleton v. Sheckels, D. 
a, 26 S.CL 667, 202 U.S. 71, 60 I* 
Ed. 939, 6 AnnCas. 217. 

13 C.J. p 486 note 98. 

SO. Ind.—Hardesty v. Dodge Mfg. 
Co.. 154 N.E. 697, 89 IndApp. 184. 
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94L Ark.—Perrell v. Elkins, 261 S. 

W. 880. 169 Ark. 81. 

Mateirial collected hy purtusr 
A contract to pay a partner, on the 
dissolution of the partnership, for 
preliminary surveys and other data 
personally collected by him to be 
used by the other partners in bid¬ 
ding on a public contract, is not 
against public policy.—^Ferrell v. El¬ 
kins, supra. 

96b Md.—Charles H. Steffey, Inc., v. 

Bridges, 117 A. 887. 140 Md. 429. 
9& Tex.—Brandenburg & Branden¬ 
burg V. Moroney, Civ.App., 224 S. 
W. 714, conforming to answer to 
certified questions, 221 S.W. 926, 
110 Tex. 636. 

97. DL—^Lewy v. Standard Plunger 
Elevator Co., 129 N.B. 776, 296 HL 
296, affirming 218 lUJLpp. 306. 

8& N.T.—Chard V. Ryan-Parker 
Const Co., 169 N.T.S. 622, 182 App. 
Dlv. 466. 

99. Ark.—Sturgis v. Wylie, 120 Si 
W.2d 671. 

Fla.—Finley Method Co. v. Stand¬ 
ard Asphalt Co. of Florida, 139 So. 
796, 104 Fla. 126. 

Tex.—^Heid Bros. v. Rlesto, ClvAiPP., 
281 S.W. 638, 689, quoting Ck>xpus 
Juris—City Nat Bank of Corpus 
Chrlstl V. Corpus Christl, Civ.App., 
233 S.W. 875. 

13 C.J. p 486 note 99. 

For daposltis of public funds 
Agreements between banks to let 
one bank do the bidding for county 
or city depository and apportion the 
deposits among all of them is con¬ 
trary to public policy and void.— 
San Patricio County v. Sbaw, Tex. 
Civ.App., 62 S.W.2d 384, reversed on 
other grounds Shaw v. San Patricio 
County, CoimApp., 61 S.W.2d 979— 
Hall V. San Jacinto State Bank, dv. 
App.. 26^ S.W. 606. 

1. Fla.—Finley Method Co. v. Stand¬ 
ard Asphalt Co. of Florida, 189 So. 
796, 104 FIA 126. 

Ey.—Kentucky Ass’n of Highway 
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an agreement that one shall bid for several is not 
illegal per se,^ and generally an honest cooperation 
between two or more persons to accomplish an ob¬ 
ject which neither could gain if acting alone in his 
individual capacity is not within the rule, although 
in a certain sense and to a limited degree such co¬ 
operation might have a tendency to lessen compe- 
tition.3 The fact that the public has received no 
actual injury by reason of the contract will not re¬ 
lieve the contract of its illegdity.'* It has been 
hdd, however, that, where public property is to be 
sold at a feed price, an agreement between individ¬ 
uals whereby one is paid to allow the other to be¬ 
come a purchaser is not invalid.® 

An agreement to manufacture under letters pat¬ 
ent articles to be sold the government is not illegal 
and void because it provides that an executive board 
of the assignee of the patents shall fe the prices 
for the sale of the article, since, even though the 
purpose was to exact an exorbitant price from the 
government, the patent created a monopoly and the 
patentee can fe any price he chooses.® 

To bid on public bonds. An agreement by the 
holder of a contract for the construction of a pub¬ 
lic improvement to pay a certain percentage of the 
amount of bonds to be,issued to provide funds for 
such improvement in return for the submission of a 


bid thereon is valid.^ 

§ 216. Consent or Opposition to Local Im¬ 
provements, Street Railroads, Liq¬ 
uor Licenses, Etc. 

In genera], contracts for a person’s consent to, or 
opposition of, a public Improvement are against public 
policy and void. 

Agreements in consideration of a person’s oppos¬ 
ing, or of his approving or not opposing, a public 
improvement or other public project,® or withdraw¬ 
ing his petition for such' an improvement,® are con¬ 
trary to public policy; and in some cases the broad 
general rule has been laid down that any contract 
is against public policy and void which contem¬ 
plates the sale of the assent or the withholding of 
consent by an individual, where the exercise of the 
right may be the basis of, or a prerequisite to, gov¬ 
ernmental action.!® While contracts for the secur¬ 
ing of the individual consents of abutting owners to 
the construction of streef railroads or other public 
works may be upheld when distinct from any ten¬ 
dency to influence subsequent municipal or legisla¬ 
tive actions,!! they cannot be sustained where inter¬ 
woven with such a purpose as, for example, the se¬ 
curing of the passage of an ordinance.!® Contracts 
by the commissioners of an improvement district for 
the employment of a promoter to circulate petitions 


Contractors v, Williams, *280 S.W. 
937, 940, 218 Ky. 167, 45 A.LuR, 
644, citing Oorpiis Jnxls. 

T63C.—Held Bros. v. Riesto, Civ.App,, 
281 S.W. 638, 639, quoting Coipus 
Jails. 

18 C.J. P 436 note 1. 

Feroentags fee to oontractoxs' asso. 
datloa 

(1) A contract by members of a 
voluntary contractors' association 
assessing a fee on each member of 
a percentage of the contract price of 
any public contract secured by him 
Is against public policy and void. ! 
Kan.—Master Builders' Ass’n of j 

Kansas v. CSetraon, 296 P. 698, 182 
Kan. 606. 

Ky.—Kentucky Ass’n of EQghway 
Contractors v. Williams, 280 S.W. 
987, 213 Ky. 167, 46 A.L.R. 644. 

(2) Such contracts are invalid es¬ 
pecially where a certain part of the 
sum paid to the association is divid¬ 
ed among unsuccessful bidders on 
the contract—^Master Builders'Ass'n 
of Kansas v. Carson, 296 P. 693, 132 
Kan. 606. 

Ooairaot held valid 
Contract to pay state highway con¬ 
tractors amount expended in pre¬ 
liminary work for assignment of 
award of contract as modified by 
substitution of gravel, which only 
assignee had equipment to fumish, 


for uncrushable rock originally speo- 
ifled.—Pyle v. Keman, 86 P.2d 580, 
148 Or. 666. 

2. U.a-—Hegness v. Chllberg, Alas¬ 
ka, 224 F. 28, 81, 189 C-CA. 492. 

18 C.J. p 436'note 2. 

3^ Ala,—Anderson v. Blair, 80 So. 

31, 202 Ala. 209. 

18 dj. p 486 note 8. 

Application for franchise 
Parties who have made separate 
applications for the grant of a rail¬ 
road or street lallroad franchise 
may agree to unite their Interests 
and mutually cooperate to secure, the 
franchise in the name of one of tiiem 
without contravening any rule of 
public policy, where the fact of such 
union of interests is disclosed. 

U.S.—Hyer v. Richmond Tract Co., 
Va., 18 S.CL 114, 168 XJ.S. 471, 42 
KEd. 647, modifying 80 P. 839, 26 
C.aA. 176. 

Mo.—Longworth v. Kavanaugh, 228 

S.W. 83, 286 Mo. 646. 

Fla.—^Finley Method Co. v. Stand¬ 
ard Asphalt Co. of Florida, 189 So. 
796, 104 Pla. 126. 

Kan- —^Master Builders’ Ass’n of 
Kansas v. Carson, 296 P. 693, 182 
Kan. 606. 

N.T.—^Atcheson v. Mallon, 48 N.T. 
147, 8 AnuR. 678. 

Or.—Pyle v. Keman, 86 P.2d 680, 148 
. Or. 666. 


8b Mo.—^Hughes v. Foltz, 127 S.W. 
112, 142 MoApp. 518. 

6. N.J.—^American Mechanical Im¬ 
provement Co. v. Des Laurlers Air¬ 
craft Co., 119 A. 179, 94 N.J.Bq. 
197. 

7. U.S.—W. lu Slayton & Co. v. 
Newton & Morgan, C.C.A.La., 299 
F. 279. 

& HI.—^Lowe V. Condlt 227 HLApp. 

11, 28, quoting Corpus JUxis, 

13 C.J. p 486 note 6. 

OontiacitB held invalid 
Contract to indemnify party 
against liability under another con¬ 
tract to pay for third party’s Im¬ 
provement assessments, as a condi¬ 
tion to his signing a petition for 
further Improvements in a drainage 
and levee district—^Lowe v. Condlt 
227 IlLApp. 11. 

9b HI.—Lowe V. Condlt 227 Ill.App. 

11, 23, quoting Corpos JuzIb. 

18 C.J. P 487 note 7. 

10 . Ill.—^Lowe V. Condlt supra. 

13 C.J. p 437 note 8. 

IL HL—^Unlon El. R. Co. v. Nixon, 
66 N.B. 314, 199 IlL 285. 

12. U.S.—SuBsman v. Porter, C.CLN. 
J., 187 F. 161. 

HI.—^Unlon EL R. Co. v. Nlxoaii, 65 
N.E. 814, 199 HL 236, alllrmlnK 99 
IlLApp. 603. 
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and create sentiment for the organization of the 
district are against public policy and void.!® 

§ 217. Location of Public Offices, Buildings, 
Improvements, Etc. 

A contract to Influence, or for the services of an at¬ 
torney or agent to influence, the location of a public 
office, building, or improvement by personal solicitation 
or other improper Influence, or tor individual benefit or 
personal gain, or which limits the exercise of discretion 
by a board or commission in its determination of a 
proper location Is void as against public policy, but If 
such contract is to influence the iocation of such public 
office or Improvement by proper means it is valid. 

Contracts which ar« intended, or have a tendency, 
to affect the location of public improvements, and 
which provide for compensation to an individual, 
are not necessarily void, for, although the courts 
look on them with suspicion, their validity depends 
chiefly on whether the terms are fair to the general 
public, or whether they tend to encourage corrup¬ 
tion and a disregard for ^public interest!^ A con¬ 
tract to influence the location of a public office or 
improvement, as to which the general public is in¬ 
terested, at a particular place for individual benefit 
or personal gain is against public policy a 

contract which is conditioned on the loca{ioh of a 
public office or improvement in a particular place 
will be sustained where the use of improper influ¬ 
ence to secure such location is not contemplated.^® 
Too, the owner of property lying within a region 
where it is proposed to construct a public improve¬ 
ment may honestly and in good faith present before 


such officials facts and arguments with relation to 
the merits of a particular location, which, if select¬ 
ed, will be on, near, or through his property, and 
he may for that purpose select an attorney or agent 
to act as his representative in presenting the merits 
of the particular location which he desires to have 
selected and agree to pay him therefor,even 
though the compensation is contingent on success¬ 
ful results but if the contract requires or con¬ 
templates the use of personal influence or other 
improper means to obtain the desired location the 
contract is void as against public policy.^® Any 
agreement by a governmental agency, the tendency 
of which is to preclude it from a full and free ex¬ 
ercise of its discretion as to the location of partic¬ 
ular public improvements, is against public policy 
but a valid exercise by a governmental agency of 
its power to designate the location of a public im¬ 
provement, conditioned on the voting of bonds by 
the voters for such improvement, when made in 
such a manner as to be a part of the election pro¬ 
ceeding, is binding and cannot be changed after the 
voters have voted favorably on the bonds in reli¬ 
ance on the designation made.21 

Contributions to secure location or construction. 
Individual contributions to secure the location of a 
public building or the construction of a public im¬ 
provement which inure to the benefit of the public 
and are not given to any official for the purpose of 
influencing his judgment,* or to an individual to in¬ 
fluence the judgment of an official charged with a 


18. Ark.-—Martin v. Street Improve¬ 
ment Dtet. No. 324 of City of Lit¬ 
tle Rock, 266 S,W. 941. 167 Ark. 
108. 

14. Okl.—Riedt v. Platt, 228 P. 1096, 
100 Okl. 145. 

15. Cal.—San Bernardino County v. 
Gate City Creamery Co., 284 P, 
467, 461, 103 CaLApp. 367, quot¬ 
ing Corpus Taxis, and modified on 
other grounds. 293 P. 671. 

Nev.—King v. Randall, 190 P. 979, 
980, 44 Nev. 118, IS AJi.R. 780, 
quoting Corpus Tnzls. 

18 C.J. p 437 note 11. 

XK>c»tloa of county teat 
Contract to reimburse builder for 
any loss he should sustain In his 
further prosecution of work of re¬ 
building county courthouse, made in 
order to get the courthouse built 
before the county seat was moved 
and thus create a situation which 
would influence public sentiment 
against the change, was void as 
against public policy.—King v. Ran¬ 
dall, 190 P. 979, 44 Nev. 118, 13 AL. 
B. 780. 

liocatton of post ofllce 
(1) A written contract to use in¬ 
fluence on post office department to 


remove a post office from one locar 
tlon to another, and to cause it to 
be maintained at latter location for 
a stipulated amount was void as 
against public policy and unenforce¬ 
able.—Davis v. Bolon, 177 P. 803, 74 
OkL 168. 

(2) Earlier cases on this point see 
13 C.J. p 437 note 11 [a]. 

16. Ala.—Cooke v. Embry, 128 So. 
27, 219 Ala. 623. 

Call—San Bernardino County v. Gate 
City Creamery Co., 284 P. 457, 461, 
103 CaLApp. 867, quoting Corpus 
Taxis, and modified on other 
grounds, 293 P. 671. 

Mich.—^Beal v. Polhemus, 84 N.W. 
532, 67 Mich. ISO. 

Okl.—Riedt v. Platt 228 P. 1096, 100 
Okl. 145. 

17. Cal.—Schweppe v. Sandberg, 196 
P. 454, 60 CaLApp. 607. 

Attorney holding publle oifloe 
Attorney’s contract to procure 
change in road location was not void 
as against public policy because of 
attorney's being state senator.— 
Parkey v. Brock, 299 S.W. 1061, 222 
Ky. 34. 

Dlsolosnxe of employment 
Attorney’s failure to state specif- 
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Ically that he was employed by prop¬ 
erty owner employing him, and for 
a compensation did not affect his 
right to recover for services In se¬ 
curing relocation of highway, where 
it appeared obvious that he repre¬ 
sented private Interests.—Cooke v. 
Embry, 128 So. *27, 219 Ala. 623, 

IS, Cal.—Schweppe v. Sandberg, 196 
P. 454, 60 Cal.App. 607. 

OkL—Campbell v. House, 176 P. 913, 
74 OkL 86. 

Ifti Ky.—Parkey v. Brock, 299 S.W. 
1061, 222 Ky. 84. 

91k N.C.—Johnson v. Board of 
Com’rs of Wake County, 136 S.B. 
618, 192 N.a 661. 

Tex.—Grayson County v. Harrell 
Clv.App., 202 aw. 160, error re¬ 
fused. 

Agreement held void 

Agreement In advance of forming 
road district by those automatically 
becoming members of board as to 
where roads shall be located.—Tyree 
y. Road Diet No. 6, Navarro County, 
TexCivApp., 199 S.W. 644, error re¬ 
fused. 

91. Tex.—Black v. Strength, 246 a 
W. 79, 112 Tex. 188, reversing, Civ. 
App., 226 aw. 768. 
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public duty, and do not tend to afifect the exercise 
of the judgment of an official contrary to the public 
interest are not against public policy.*^ On the 
other hand, agreements to make contributions in 
consideration of the location of a public improve¬ 
ment at a place different than the place where the 
law authorizing the improvement requires it to be 
are void as against public policy.^s 

Where park commissioners are by statute author- 
i 2 ed to receive donations, an agreement to pay to 
them for public use a certain sum in considera¬ 
tion of the location of a park at a particular place 
is valid and it has been held that a subscription. 
to a public library building, whereby a board of ed¬ 
ucation is induced to submit the question of erect¬ 
ing such a building to a vote, is not void as against 
public policy.^® 

§ 218. Interference with Elections 

Contracti which Impair or tend to impair the In¬ 
tegrity of public elections are against public policy. 

Agreements which tend to impair the integrity of 
public elections are contrary to public policy.2 6 The 
law, therefore, condemns as illegal, not only agree¬ 
ments to bribe a voter directly or indirectly,27 but 
also, all those which m any way tend to curtail a 
free exercise of the elective franchise,28 as, for ex¬ 
ample, a contract for a reward, contingent on suc¬ 


cess, to use one’s influence to secure another’s elec¬ 
tion to a public office ;22 a promise in consideration 
of the promisee’s procuring the nomination^® or 
election®! of the promisor; a promise in considera¬ 
tion of another’s .withdrawing himself as a candi¬ 
date ;®2 or a candidate’s promise, under certain cir¬ 
cumstances, to return his official salary to the coun- 
1y if he is elected.®® Since, as appears in the CJ.S. 
title Gaming § 7, also 27 C.J. p 1052 notes 28r33, 
it is generally against public policy to bet on elec¬ 
tions, a bet on the result of an election is illegal, 
even in the absence of a statutory provision.®^ Un¬ 
der this head may also be classed contracts by which 
one agrees for money or for personal profit to use 
his efforts and influence to induce a majority of the 
voters to vote for any proposition submitted to the 
vote of the people, as the change of a county seat, 
a subscription of a city or county in aid of a rail¬ 
road, etc., or to vote in a particular way at such an 
election;®® as, also, are contracts made for the pur¬ 
pose of influencing elections looking to the granting 
of rights, privileges, and franchises, the tendency of 
which is to put an end to rivalry and suppress com¬ 
petitive bidding between those, seeking such 
grants.®® Promises made by one group of voters 
to another, m order to induce the latter to support 
and vote for a public measure at a pending elec¬ 
tion, such as the creation of a public road corpora¬ 


ls. CaL—San Bernardino County v. 
Gate City Creamery Oo., 284 P. 
467, 461, 108 CalApp. 867, quoting 
Corpus Jtuis, and modified on oth¬ 
er grounds 298 P. 671. 

Tex.—Sammons v. Hodges, Clv.App., 
95 S.W.2d 784, 738, quoting- Oois 
pus Taxis. 

12 aj. p 437 note 18. 

Agxeemeuts held valid 

(1) Subscription undertaking to 
pay specified sum toward purchase 
of designated site for county court- 
hoiise.-^an Bernardino County v. 
Gate City Creamery Co., 284 F. 467, 
108 Cal.App. 367, modified on other 
grounds 293 P. 671. 

(2) Contract for plaintiff to erect 

building on particular lot and lease 
It to government for post office if 
his bid therefor should be accepted, 
defendants to pay share for equip¬ 
ment, where no services or Influence 
other than submitting bid and con¬ 
structing and equipping building was 
contemplated.—Bledt v. Platt, 228 P. 
1096, 100 OkL 146. '' 

(3) Contract to pay certain sum 
to lessor of building in which post 
office was located In consideration 
&r lessor’s allowing post office de¬ 
partment more room at no advance 
la rent, so that post office wbuld re- 
maln In same location, which was 
near places of business of the sub¬ 


scriber.—Sammons v. Hodges, Tex 
Clv.App., 96 S,W.2d 784. 

(4) Earlier cases on this point see 
18 C.J. p 437 note 13 Eb]. 

1 23, Teun.—Osborne v. Allen, 22$ S. 

W. 221, 143 Tenn. 343. 
ad. Ky.—Meddle v. Louisville Park 
Com'rs, 42 S.W. 98, 19 Ky.li, 817. 
as. Mo.—Kansas City School Dlst 

V. Sheldley, 40 S.W. 666, 188 Mo. 
672, 60 Am.S.R. 676, 87 L.R.A. 406. 

aSL Ky.—^Martin v. Francis, 191 S. 

W. 269, 173 Ky. 529, L.RA,1918F 
966, Aim.Cas.l918E 289. 

18 CJ. p 438 note 16. 

37. N.J.—Swayae v. Hull, S N.J. 

Law 64, 14 Am.D. 399. 

18 C.J. p 488 note 17—54 QJ. p 784 
note 76. 

as, Nev.—Gaston v. Drake, 14 Nev. 

175. 38 Am.R. 648. 

18 C.J. p 438 note 18. 

89b Nev.—Gaston v. Drake, supra. 

aa Mo.—Eads V. StUel, 222 8.W. 

482, 204 Mo.App. 420. 

18 C.J. p 488 note 18. 

To use peraonal inllaenoe 
. A contraot whereby plaintiff was 
employed to devote his time and 
services and personal political Influ¬ 
ence to promote a candidacy for the 
republican nomination for president, 
and the candidacy of defendant lor 

S8S 


republican national committeeman 
for Missouri, was void as against 
public policy.—^Bada v. Stlfel, supra. 
91. N.T.—Foley v. Spier, 3 N.B. 477,. 

100 N.T. 662. 

18 C.J. p 488 note 19. 

9B. Neb.—Hand v. Willard P. Bal- 
ley Co., 172 N.W. 366, 108 Neb. 
450. 

18 C.J. p 438 note 20. 

38L Or.—State v. Dustin, 6 Or. 876, 
20 Am.R. 746. 

Wla—State v. Purdy, 86 Wls. 218, 17 
Am.R. 485. 

94. IlL—Gordon v. Casey, 23 IlL 69. 
18 C.J. p 488 note 22. 

86. N.C.—King V. Raleigh, etc., E, 
Co., 60 S.E. 1133, 147 N.a 263. 266, 
125 Am.S.R. 646, 15 Ann.Cas. 40. 

13 aJ. p 438 note 28. 

Bond Issue fox pnUlo ImpTovsment 
Contract for architects to prepare 
preliminary plana of school build¬ 
ing and help school board put over 
successful bond election. In return 
for employment as architects in erec¬ 
tion of building if election on bond 
Issue should be successful, was void 
as against public policy.—Cuthbert 
V, Fortune. 32 P.2d 250, 139 Kan. 610. 
3& Tex,—^Amarillo Oil Co. v. Ranch 
Creek Oil & Gas Co., Clv.App., 271 
S.W. 146, error dismissed. Com, 
App., 288 S.W. 1114. 
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tion, are in no respect binding on the corporation 
or its members, who, in the exercise of the discre¬ 
tion conferred, deem such promises not for the pub¬ 
lic good.*'^ There is nothing illegal, however, in an 
agreement to pay for the open advocacy of the elec¬ 
tion of a candidate for office or for legitimate po¬ 
litical work,38 or for work and labor, as in putting 
up a tent in which to hold political meetings, and 
similar expenses.89 Contracts for the sale of the 
influence of a newspaper, however, have not been 
sustained.^® 

Rewards for conviction of election law offenders. 
Offers of reward for the conviction of persons for 
offenses thereafter committed against the election 
laws are not-contrary to public policy^^i 

Statutory provisions. Contracts in regard to 
elections are illegal if expressly prohibited by stat- 

ute.^2 

§ 219. Securing Appointment or Resignation 
of Officer and Traffic in Offices 

a. In general 

b. Traffic in offices 

C. Administratorships, receiverships, and 
other trust offices 

a. In General 

Contracts tending to Influence or procure the appoint¬ 
ment, election, or resignation of a person as to a public 
office are void as against public policy. 

It is to the interest of the state that all places of 


public trust be filled by men of capacity and integ¬ 
rity, and that the appointing power should be shield¬ 
ed from influences which may prevent the best se¬ 
lection; hence, the law annuls every contract for 
procuring the appointment or election of any person 
to an office,^* or for procuring his resignation from 
an office>^ All contracts tending to influence ap¬ 
pointments to public offices are unlawful and void.^5 
So, an agreement to divide the fees of an office with 
the person who has the power of appointment is iri- 
valid>8 So, also, is an agreement to share the fees 
with another in consideration of aid in obtaining the 
office,or in consideration of the withdrawal of 
a rival applicant;^* or an agreement to accept less 
than the compensation allowed by law;^8 or an 
agreement to turn the fees of the office over to a 
partnership, of which the officer is a member, in 
consideration that the other partners will procure 
his appointment.^® Contracts for the secret em¬ 
ployment of a person to investigate misconduct of 
public officials and to advocate their dismissal from 
office before the proper authorities, without reveal¬ 
ing his employment, are void as against public pol¬ 
icy, since sudi conduct constitutes a fraud on the 
government®^ i 

b. Traffic in Offices 

Contracts for the sale or exchange of public ofllcss, 
including agreements by candidates to appoint certain 
persons to office or to divide the fees of the office, are 
against public policy and void. 

Contracts for the sale,®^ and contracts for the 


ff7. Tex.—^Tyree v. Road. Diet. No. 6, | 
Navarro County, Oiv.App., 199 S. 
W. 644, error refused. ' 

Adoption of acts not oum onere 
Such public corporations < and their 
members do not occupy posiUons 
analogous to private corporations 
who adopt the unauthorized acts of 
promoters so as to render applica¬ 
ble the rule that when private cor- 
poratlofib, with knowledge of the 
facts and after Incorporation, adopt 
the unauthorized contracts of its 
promoters in order to secure the 
benefits accruing therefrom, they do 
so cum onere.-“Tyree v. Road IMst 
No. 5, Navarro County, supra. 

as. Mo.—Eeatlng v. Hyde, 28 Mo. 
App. 555. 

18 CJ. p 488 note 24. 

aA N.T.—Hurley v. Van Wagner, 28 
, Barb. 109. 

40. N.a—King V. Raleigh, etc., R. 
Co., 60 as. 1188, 147 N.a 263, 126 
Am.aR. 546. 16 Ann.Cas. 40. 

18 CJ. p 488 note 26. 

4L Fa.—Wilmoth v. Hensel. 26 A. 
86, 161 Pa. 200, 81 Am.S.R. 788. 


40. NT.—Poley v. Spier, 8 NH. 477, 
100 NT. 652. 

18 C.J. p 488 note 27. 

43. Ark.—Walden v. FalUs, 288 8. 
W, 17j 19, 171 Ark. 11, 45 AL.R 
1896, citing Gozpus JUzls. 

18 CJ. p 438 note 28. 

44. Ark.—Walden v. FaUis, 288 S.W. 
17, 171 Ark. 11, 45 AL.R. 1896. 

13 CJ. p 4SS note 29. 

4& Neb.—Hand v. Willard F. Bai¬ 
ley Co., 172 N.W. 856, 108 Neb. 
450. 

46. Conn.—De Forest v. Bralnerd, 2 
Day 528. 

18 aj. p 489 note 80. 

47. U.S.—Megulre v. Corwlne, 101 
IJ.S. 108, 25 UBd. 899. 

18 aJ. p 489 note SI. 

45. NT.—Gray v. Hook, 4 NT. 449. 
18 aJ. p 439 note 82. 

48. Tenn.—Moore v. White, 122 S. 
W.2d 461. 

18 C.J. p 489 note 8A , 

OoUeotlon by creditors 
Judgment creditors of county of¬ 
ficial are not estopped from suing 
him and county to subject unpaid I 
portion of such salary to satlsfkc-^ 
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tion of judgment—Moore v. White,, 
Tenn.; 122 S.W.2d 461. 

Agreement to accept less compensa¬ 
tion generally see infra 5 220. 

Sa ND.—Wlshek V. Hammond, 84 
N.W. 687, 10 ND. 72. 

18 C.J. p'489 note 36. 

61. NT.—St John v. Crocker, 278 
N.T.S. 764, 164 Mlsc. 668. 

BSL Ky.—Landrum v. CockrlU, 102 
S.W.2d 387, 267 Ky. 397. 

13 C.J. p 440 note 41. 
l>lvlslo& of anthoilty and emoln- 
menta of offlLoe 

Contract In consideration of dis¬ 
missal of primary election contest 
whereby contestee agreed that If, 
elected, he would divide emoluments 
of office with contestant and that of¬ 
fice would be conducted under super¬ 
vision of both parties, was In viola¬ 
tion of statute providing that no of¬ 
fice shall be sold or let to farm.— 
Landnun v. CockrlU, supra. 
Purchase of office not shown. 

(1) Contract of county commission¬ 
ers' court with, bank and' manager 
thereof for latter's appointment as 
county treasurer and payment of In¬ 
terest on county funds deposited in 
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fanning out,®* or exchange®* of public offices 
are invalid. So, an, agreement by an appointive 
officer that he will not exercise his duties is 
void,®® as is an agreement that he will appoint 
such deputies as may be named by another.®® 
Also, aliough it has been stated in at least one 
jurisdiction that a contract by a candidate for 
office with one aiding him in his election to ap¬ 
point the latter to an office or positipn, such as that 
of his deputy, if elected, is not in violation of law 
or contrary to good morals,®7 in general, an agree¬ 
ment by a candidate for public office, if elected, to 
appoint a certain person as his deputy,®* or to per¬ 
mit another to select his deputies in return for po¬ 
litical support,®* is contrary to public policy and 
void. So, likewise, is an agreement by a candidate 
for public office to withdraw his candidacy in favor 
of another in consideration that the other, if elected, 
will appoint him to a public office;®* an agreement 
by a candidate contestii^ an election to appoint a 
witness in the contest proceeding his deputy if the 
contest is successful an agreement by an officer 
with his deputy that the term of office of the deputy 
shall continue as long as his own;®* an agreement 
by private individuals to pay a private person for 
performing the duties of a public officer;®* an 
agreement by a private person to abandon an in¬ 
bank waa not void as for procure¬ 
ment of appointment to office for 
monev consideration.—Colbert Coun¬ 
ty V. Tennessee Valley Bank, 144 So. 

803, 225 Ala. 682. 

(2) Agreement of candidate for 
sheriff to pemoit another to name 
deputies. In return for political sup^ 
port, was not sale or fanning of of¬ 
fice, within meaning of statute pro¬ 
hibiting such act—^Pox V. Petty, 80 
S.W.2d 946, 236 Ky. 240. 

83L Tenn.- 7 -Pidellty & Deposit Co. 
of Maryland v. Long, 196 S.W. 766, 

138 Tenn. 43. 

Si, DeL—Stroud v. Smith, 9 DeL 
448. \ 

6 & Tex.—Burck v. Abbott, 64 S.W. 

314, 22 Tex.Clv»ALpp. 216. 

56. Tex—WilUa v. Weatherford 
Compress Co., ■ Clv.App., 66 S.W. 

472. 

18 C.J. p 440 note 44. I 

57. Ky.—MuUlkln v. Miles, 264 S. 

W. 1086, 204 Ky. 641. 

5B: Ga.—Glass v. Harwell, 149 S. 

E, 722, 723, 40 GaJ^p. 400. citing 
Ooipns JnxlB. 

18 C.J. p 440 note 46. 

56. Ky.—Pox V. Petty, 80 S.W.2d 
945, 235 Ky. 240. 

66 . Ky.—Martin, v. Francis, 191 S. 

W. 269, 178 Ky. 629, li.RJL1918P 
966, Ann.Ca8.1918E 289. 

Neb.—Hand v. Willard P. Bailey Co., 

172 N.W. 866, 108 Neb. 450. j 
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vestigation being carried on by him into the mis¬ 
conduct of public officials and to work for and 
under the other person in carrying on such investi¬ 
gation in return for a handsome award and also a 
public office if he succeeded in securing the dismis¬ 
sal of a certain public official;®* an agpreement by 
a public officer to pay another for performing the 
duties of his office for him;®® an agreement to per¬ 
mit third persons to receive the fees;®® an agree¬ 
ment by a public officer, who is also a private em¬ 
ployee, to give his private employer the fees of his 
office;®^ an agreement to divide the fees of public 
office with another;®* an agreement by a member 
of a partnership, on his being elected to a public 
office, to pay into partnership funds all salaries and 
commissions derived from the office,®* although as 
to this there is contrary authority.^® An officer 
may agree with his deputy that the latter shall have 
a certain proportion of the fees of the whole of- 
fice.*^! 

Since it is competent for candidates to an office 
to decline or annul a nomination or any right to a 
nomination and for contesting parties to a nomina¬ 
tion to withdraw and abandon contest proceedings, 
an agreement by opposing candidates to withdraw a 
contest and annul a nomination and resubmit the 

Nev.—Gaston v. Drake, 14 Nev. 176, 
33 Am.R. 648. 

18 ajr. p 440 note 48. 

For caanpalga. ezpenditnrea 
Contract by a candidate for mar- 
Bhal to appoint another as his deputy 
and to eaualize their salaries In re¬ 
turn for payment by such person of 
half of ^e campaign expenses was 
void.—Glass V. Harwell, 149 S.E. 722, 
40 Ga-App. 400. 

69. IlL—Francis'V. Joslyn, 281 Ill. 
App. 660, 569, quoting Ctozpus Ja¬ 
ils. 

Nev.—Gaston v. Drake, 14 Nev. 176, 
33 Am.R. 548. 

Tex—Santleben v. Proboese, 48 S.W. 
« 671, 17 TexClvApp. 626. 

7a N.T.—Thurston v. Polrman, 9 
Hun 684. 

W.Va.—Shinn v. Shinn, 88 S.B. 610, 
78 W.Va. 44. 

Faymemt of mm based ou salary 

An agreement between partners 
that one pay the other a sum equal 
to half of his salary as a public of¬ 
ficer in consideration of the other 
performing all the duties of the part¬ 
nership, which duties had formerly 
been performed by both, Is not 
against public policy.—^Moynlhan v. 
BockhlU, 118 NJL 734, 62 Ind.App. 
685. 

71. Ind.—Cheek v. Tilley, 81 Lad, 

121 . 

IS a J. p 440 note 49, 


61. Ky.—Burchell v. Ledford, 10 S. 

W.2d 622, 226 Ky. 156. 
ea. Mo.—^Horstman v. Adamson, 74 
S.W. 898, 101 Mo.App. 119. 
ea Iowa.—^Faweett v. Bberly, 12 N. 

W. 580, 58 Iowa 644. 

OA N.T.—St John v. Crocker, 278 
N.Y.S, 764, 154 Mlsc. 663. 
latest Isunatexlal 
That party waa actuated by worthy 
motives In entering Into contract Is 
immaterial.—St John v. Crocker, su¬ 
pra. 

66 . Mich.—Hngle v. Chlpman, 16 N. 
W. 886, 51 Mich. 624. 

18 CJ. p 440 note .47. 

ea Tex—WUlfe V. Weatherford 
Compress Co., Cly.App., 66 S.W. 
472. 

Belmbiunemest for pi^est of 
shortage 

An agreement between county 
clerk and hie friends who paid off 
shortage in his account, for payment j 
of fees, subsequently received by him 
to trustee to reimburse his friends j 
was unenforceable, If not absolutely 
null and void.—Fidelity & Deposit 
Co. of Maryland v. Long, 195 S.W. 
766, 138 Tenn. 48. 

67. Mich.-Bailey v. Sibley Quarry 
Co., 129 N.W. 17. 166 Mich. 821. 

ea Qa.—Glass v. Harwell, 149 SJB. 
722, 728, 40 Ga.App. 400, citing 
Ootpaa Juris. 
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nomination to the electors in a subsequent primary 
is valid and binding on the parties.'^^ 

An agreement as to the tenure of a public ofice 
made between persons equally entitled thereto has 
been upheld on the principle that the law favors 
the settlement of disputes.'^^ 

Delegation of puhUc office. Contracts between 
third persons and public officers involving a general 
delegation of the powers and authority of such offi¬ 
cers have been held illegal.^^ 

a Administratorsldps, BeoeiTerahips, and Other 
Trust Offices 

The rules prohibiting traffic In public offices apply 
to offices of trust, the appointment to which Is made by 
a court or public officer, such as administratorship, re* 
celvership, bankruptcy, or guardianship appointments. 

The rules applicable to contracts relating to traf¬ 
fic in public offices apply also to offices 'of trust, the 
appointment to which is made by a court, or a 
public officer,75 such as, for example, an admin- 
istratorship75 or a receivership,^^ or a trusteeship 
in bankruptcy.78 Although a person who is en¬ 
titled to, or in possession of, an office of trust, 
such as an executor, or guardian, may renounce his 


right to such appointment, still public policy for¬ 
bids that he should use such right of renunciation' 
for his individual gain, and it is held that agree¬ 
ments for the payment of money in consideration 
of the renunciation of a trust office are illegal.79 
It has been held, however, that an agreement to 
pay a person for acting as administrator^o or re- 
ceiver®! may be sustained; so, also, a contract by 
an administrator^^ or receiver*^ to serve without 
compensation, or a contract whereby an acting ad¬ 
ministrator is enabled to give his bond,84 is valid. 
The employment by the manager of a company in 
receivership of the receiver in a capacity inde¬ 
pendent of, and not incidental to, any of his duties 
as receiver is not against public policy.86 A con¬ 
tract to induce a person to accept an office in a 
corporation is not necessarily illegal.86 

§ 220. Interference with Fees or Emoluments 
of Public Officers 

An agreement by a public official to perform his of¬ 
ficial duties for a different compensation than that fixed 
by law, as an agreement for less or more than the legal 
salary or fees. Is against public policy and void. 

The rule is well settled that, where fees or sal- 


78. Tex.—Pendleton T. Pace, Civ. 

App.. 8 S.W.2d 487, error refused. 
73. Ky.—Hobbs v. Upingrton, 89 S. 
W. 128, 121 Ky, 170, 28 Ky.Law 
Eep. 181, 

13 C.J. p 440 note SO. 

7A Mich.—Engle v. Ohlpman, 16 N. 

W. 886, 51 Mich. 524. 

Neb.—Could v. Kendall, 19 N.W. 488, 
15 Neb. 549. j 

TSy Mo.—Porter v. Jones, 52 Mo. 
399. 

Tex.—Aycock v. Braun, 18 S.W. 600/ 
66 Tex. 201. 

78. Mo.r-In re Irvrtn, 100 S.W. 666, 
123 Mo.App. 508. 

18 C.J. p 440 note 68. 

77. W.Va.—^McGraw v. Traders’ Nat 
Bank. 68 &E. 898, 64 W.Va. 609., 
ImpoaltLoa of xeoetverablp to obtain 
attorney’s fees 

Contract between attorneys dis¬ 
closing arrangement to throw corpo¬ 
ration Into receivership, and profit 
by fees allowed receiver and attor¬ 
ney was against public policy.—An¬ 
derson V. Grimes, 237 N.W. 8, 188 
Minn. 472. 

78; Division of attorney fees 
(1) A contract by plalntllC, an at¬ 
torney, to use his efforts to secure 
the election of trustees In a certain 
h&nkruptoy case who would appoint ^ 
defendant their attorney, defendant 
to pay plaintiff one third of his fees 
as attorney for such trustees. If so 
appointed, was void.—Marsell v. 
Malres, 196 N.Y.S. 789, 208 AppJDlv. i 


646, affirmed 142 N.E. 265, 286 N.Y. 
616. 

(2) Provision of contract granting 
power to attorney for creditors to 
supervise and direct attorney for 
trustee In bankruptcy, and for a pro¬ 
portion of his fees, was contrary to 
public policy.—Well v. Neary, N.T., 
49 S.Ct 144, 278 TT.S. 160, 78 L.Bd. 
248, reversing. C.C.A., 22 F.2d 893.J 
certiorari granted 48 S.Ct 838, 276 U. 
S. 613, 72 L.Ed. 782. 

79» Iowa.—Aughey v, Wlndrem, 114 
N.W. 1047, 187 Iowa 816. 
Mont^In re Cummings’ Estate, 298 
P. 850, 362, 89 Mont 405, citing 
Corpus Joxis. 

18 CJ. p 441 note 56. 

8(k Ky.—Clark v. Constantine, 8 
Bush 662. 

81. Ind.-New Amsterdam Casualty 
Co. V. Madison County Trust Co., 
142 N.B. 727, 81 IndJLpp. 167. 
Agresmsnt held valid. 

Agreement hy surety, who consid¬ 
ered his Interests would be best con¬ 
served by a receivership, to pay for 
the services of receiver, If he would 
accept receivership, and to repay all 
funds advanced by receiver to com¬ 
plete contract on which advances for 
which surety was liable had been 
made by the party with whom such 
contract had been entered Into.—^New 
Amsterdam Casualty Co. v. Madison 
County Trust Co., supra, 
as. Md.—^Mott V. Fowler, 87 A. 717, 
86 Md. 676. 

13 C.J. p 441 note 67. 
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83. Ind.—Polk V. Johnson, 66 N.B. 

752, 160 .Ind. 292, 98 Am.S.B. 274. 

7aUd oontxacts 

An Insolvent for whose property 
a receiver Is about to be appointed, 
may agree with one of his creditors 
to request the court to appoint such 
creditor as receiver, In consideration 
of the creditor's agreement If ap¬ 
pointed, to perform his duties with¬ 
out compensation.—Polk v. Johnson, 
supra. 

84. Pexoantage of oommlssioBs due 

A contract whereby an adminlstrar 
tor, being required to *lve a new 
bond, contracts with the surety that 
in consideration of his becoming 
such, the administrator shall pay 
him, as soon as received, one half of 
all commissions due may be sustain¬ 
ed.—May V. Moore, 72 S.W. 426, 99 
Mo.App. 27. 

8A Ind.—Hurst v. Hunley, 141 NJB. 

660, 81 IndApp. 203. 

sa To become director 

A contract to give stock in a cor¬ 
poration to a certain person in con¬ 
sideration of his becoming a director 
is not Illegal as against public pol¬ 
icy, where the only inducement to 
make it lay In the local importance 
of such person and a legitimate ex¬ 
pectation of his help in carrying out 
certain lawful plans, and no restric¬ 
tion on his freedom as a director was 
contemplated.—Almy v. Omai 42 N.B. 
661, 165 Mass. 126. 
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aries are established for the services of public 
officers, the policy of the law forbids special con¬ 
tracts as to compensation between them and the 
public.*'^ Thus, an agreement by a public official 
by which he agrees to perform his official duties 
for a different compensation than that fixed by 
law,88 as an agreement to accept less than the 
fees or salary prescribed by law,89 is against public 
policy and void; and the same is true of a prom¬ 
ise to give a public officer more than the legal 
salary or fees;®® and this is true irrespective of 
whether the agreement was voluntarily entered 


into,91 or whether the contract for additional pay¬ 
ment was exacted by the officer as a condition for 
the performance of his duties and thereby partook 
of the nature of extortion;®2 for, as has been said, 
once allow an officer to contract for extra com¬ 
pensation for the discharge of his duty, and bribery 
would become the only means by which the laws 
could be enforced.®® It is not, however, against 
public policy for the parties concerned to agree 
to pay the notary and appraisers for making an 
inventory more than the compensation allowed by 
the fee bill authorized by statute.®^ A contract 


fi7. S.a—Salley v. McCoy, 189 S.B. 
196, 211, 182 S.C. 249, quoting Cot- 
pus Jorla. 

IS C.J. P 441 note 81. 

88. U.S.—Boater v. First Nat. Bank, 
D.C.Mich., 6 F.Supp. 16. 

HI.—Pitsch v. Continental & Com¬ 
mercial Nat Bank of Ghlcaao, 137 
N.E. 198, 306 HI. 266. 25 A.L.R. 164. 
Net).—Scott V. Scotta Bluff County, 
183 N.W. 678, 106 Neb. 355. 
Xegislatlon neceseary to effect oluuiffa 
Any attempt to fix or change saJa- 
Tlea of appointive clly officers by 
contract or in any other way than 
by ordinance was void as against 
public policy.—Peterson v. City of 
Parsons, 33 P.2d 715, 189 Ean. 701. 
Deferred salary warrant 1 

Prosecuting attorneys' acceptance 
for salaries of warrants payable ] 
from sinking fund In sequence of 
dating, without priority over general I 
revenue sinking fund warrants did 
not bind them to submit to such 
terms of payment—Smith v. Page, 
91 S.W.2d 281, 192 Ark. 842. 

Jtalljoad pass 

Contract by sheriff to perform le¬ 
gal services in suits In which rail¬ 
road was a party In exchange for a 
free pass Is contrary to morals and 
public policy, and void.—Coco v. 
Oden, 79 So. 287, 143 La. 718, 8 A.L. 
B. 679, error dismissed Odon v. Coco, 
t9 S.Ct 886, 249 TJ.S. 587, 68 L.Bd. 
790. 

S9. Ala.—Hamilton v. Edmundson, 
177 So. 748, 286 AJa. 97. 

Ark.—Smith v. Page, 91 S.W,2d 281, 
192 Ark. 342. 

HI.—Pitsch V. Continental & • Com¬ 
mercial Nat Bank of Chicago, 187 
N.H 198, 805 HI. 266, 26 A.LB. 
164. 

■Ean.r-Peter8on v. City of Parsona 
88 P.2d 716, 189 Kan. 701—Cong- 
don V. Knapp, 187 P, 660, 106 Kan. 
206. 

Ky.—City of Louisville v. Thomas, 
78 S.W.2d 767, 267 Ky. 640—Town 
of Nortonville v. Woodward, 231 
S.W. 224, 191 Ky. 730. 

Md.—Anne Arundel County Com’rs 
V. Goodman, 192 A. 326, 826, citing 
Corpus Juris. 


Neb.—Bishop v. City of Omaha, 264 
N.W. 447, 130 Neh. 162—Gallaher 
V. City of Lincoln, 88 N.W. 606, 
63 Neh. 339. | 

Nev.—Wolf V. Humboldt County, 181 
P. 964. 36 Nev. 26, 46 L.RJL,N.S., 
762, 

Ohio.—State ex rel. Hess v. City of 
Akron, 10 N.B.2d 1. 56 Ohio App. 
28. 

S.C.—Salley v. McCoy, 189 S.E. 196, 
211, 182 S.C. 249. quoting Corpus 
Jnzls. 

Tex.—Crutcher v. Johnson County, 
avA.pp., 78 S.W.2d 982, 983, cit¬ 
ing 0<ni^ Juris. 

Wash.—BeU v. Town of Mabton, 5 P. 
2d 514, 166 Wash. 396—Rhodes v. 
City of Tacoma, 1S6‘ P. 647, 97 
Wash. 841. 

13 CJ. p 441 note 82. 

Agreement to accept less than the 
compensation allowed by law In 
consideration of obtaining office see 
supra 3 218 a. 

Xlmitatloa of rola 
The public policy which prevents a 
public officer from agreeing to accept 
less than compensation attached by 
statute to his office does not apply to 
mere employee or attache who may 
be appointed or discharged at will— 
Workman v. Westmoreland County, 
194 A. 344. 128 Pa.Super. 297. 
Agreements hsld void 
(1) County jailer's agreement to 
accept less than statutory rate firom 
city for keeping' and dieting city 
prlsonera—Mack v. City of Mayfield 
89 S.W.2d 679, 28'9 Ky. 420—City of 
Winchester v. AzMll, 9 S.W.2d 61, 
225 Ky. 889. 

j (2) Agreement of police and fire 
department employees to accept less 
than their salaries fixed by ordi¬ 
nance—State ex rel. Pike v. City of 
BeUlngham, 48 P.2d 602, 188 Wash. 
439. 

(8) Contract, whereby special con¬ 
stable appointed by justice of the 
peace was to contribute one half of 
fees to payment of court room and 
public utility bills.—American Sure¬ 
ty Co. v. State ex rcL Taber. 1 N.B. 
2d 296. 102 Iud.App. 878. 

9a Ark,—Smith v. Page, 91 S.W.2d 
281, 192 Ark. 842. I 
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' Iowa.—Fawcett v. Woodbury Coun- 
I ty. 7 N.W. 483, 66 Iowa 164. 

1 Ohio.—State ex rel. Hess v. City of 
Akron, 10 N.R2d 1, 66 Ohio App. 
28. 

18 C.J. p 441 note 68. 

IContzBot with private persona 

(1) A party employed by private 
persons to render services as deputy 
collector and treasurer, who was per¬ 
mitted to render the services in that 
capacity, can only recover therefor 
the compensation allowed by law; 
and an agreement by such persons 
to pay him a greater compensation 
for such services than that fixed by 
statute Is absolutely void.—^Fawcett 
V. Eberly, 12 N.W. 680, 68 Iowa 644. 

(2) Contract to pay for county 
treasurer's preparation of tax re¬ 
ceipts in anticipation of their use by 
succeeding treasurer was against 
public policy and void.—Teale v. 
Stminger, 115 N.E. 1010, 96 Ohio St 
128. 

Increased duties ' 

A contract by member of flood 
commission of city for the perform¬ 
ance of duties at stipulated salary 
which the commissioner by virtue of 
his office was bound to perform is 
illegal, even though such duties were 
added after the commencement of his 
term of office.—Twiggs v. Winfield, 
96 S.H. 711,’147 Ga. 790, L.R.A.1918E 
767. 

Bervloes not rendered 
Contract whereby sheriff agreed to 
divide with deputies fees allowed for 
guards in conducting prisoners to the 
penitentiary, even though they did 
not actually go as guards was void 
as against public policy.—Scott v. 
Endlcott, 38 S.W.2d 67, 226 Mo.App. 
426. 

91. Mo.—Scott V. Endlcott, 88 S.W. 

2d 67, 226 MoJlpp. 426. 

18 C.J. p 442 note 64. 

9a. Mich.—Wilcoxson v. Andrews, 

' 33 N.W. 633, 66 Mich. 668. 

1,3 C.J. p 442 note 65. 

9aL Mo.—Kick V. Merry, 28 Mo. 72, 
66 Ain.D. 658. 

94, La.—White v. White^ 106 So. 
667, 169 La. 1065. 
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whereby an officer agrees not to avail himself of 
2l Statutory mode of enforcing the collection of his 
fees is likewise void as contrary to public policj-.*^ 
Further, a contract which makes the officer’s right 
to compensation depend on the success of the pro¬ 
ceedings in which he is employed is contrary to 
public policy and void.®® However, an arrange¬ 
ment whereby an officer who has rendered both 
official and personal services accepts, in compensa¬ 
tion for both, a lump sum greater than the amount 
of his official fees is valid.®"^ Agreements for the 
assignment of salary or fees of public officers are 
elsewhere treated in §§ 21-22 of the title Assign¬ 
ments. 

Effect of execution of cgreement. In a few ju¬ 
risdictions it is held that after the agreement has 
been fully executed and performed by payment and 
acceptance of the diminished emoluments, although 
it was invalid, as against public policy, at its in¬ 
ception, it is, after having been so executed, bind¬ 
ing in law, and the public official cannot thereafter 
compel payment of the amount of the reduction;®® 
and in others it has been held that, where notarial 
services have been rendered for a bank without 
any agreement with reference to the fees prior to 


the rendering of the services, and an accord and 
satisfaction has been arrived at and a release for 
a valid consideration given after the services were 
rendered, recovery cannot be had from the bank 
of the difference between the statutory fee and the 
amount paid.®® However, in numerous other ju¬ 
risdictions, it is held in conformity with the rule 
stated in the CJ.S. title Officers, § 98, also 46 C. 
J. p 1027 note 6, that the acceptance of less com¬ 
pensation than that established by law for the of¬ 
fice does not estop an officer from subsequently 
claiming the legal compensation, that an acceptance 
of the reduced fee, salary, or other form of com¬ 
pensation, does not prevent a subsequent recovery 
of the unpaid balance,^ even though the public 
official receipted for the amount received as for 
payment in full or signed some other instrument 
purporting to rel^e his right to such balance.® 

De facto officer. The fact that the officer is a 
de facto officer does not alter the general rule.® 

Compensation not fixed by law. Where^the com¬ 
pensation of a public officer for particular services 
is not fixed by law, it has been held that the offi¬ 
cer and the person for whom the services are to be 


95. Iowa.—Peters v. Davenport, 74 : 
N.W. «, 104 Iowa 626—Hawkeye 
Ttib Co. V. Brainard, 81 N.W. 603, 

■ 72 Iowa 180. 

96L N.H.—Edgerly. V. Hale, 51 A. 

679, 71 N.H. 188. 

18 C.J. P 442 note 68. 

97. Ky.—Second Nat Bank v. Fei^ 
pison, 71 S.W. 429, 114 Ky. 616, 
24 Ky.Law 1298. 

9a Ohio.—State ex reL Hess v. Qty 
of Akron, 10 NJB>.2d 1, 66 Ohio 
App. 28. 

Or.—De Boest v. Gamhell, 68 P. 72, 
368, 35 Or. 868. 

AgxMimant hy sneie ompIoyM 
A public employee or attachO who 
agrees to accept less than statutory 
salary xnay revoke his agreement at 
any time, hut while It Is In efClsct 
and he Is accepting less amount as 
full compensation and giving receipts 
In full, he is estopped from repu¬ 
diating agreement so as to affect 
past payments and past receipts In 
foiL—Werkman v. Westmoreland 
County, 194 A. 844, 128 Pa.Super. 297. 
99, Boater v. First Nat Bank, 

D.aM^, 6 F.Supp. 15. 

AOeViaoy. hf oossLdeiatloii ImmatflM 
xlsl 

'Adetiuaoy of consideration for re¬ 
leases plekded by bank will not be 
JntLulrsd Ipto, but only whether there 
was valid consideration for releases. 
—Boater v. First Nat Bank, supra. 


mieienoe as to Illegality of oon.- 
slderation 

DleguUty of consideration for re¬ 
leases hy notary to hank on account 
of protest fees collected by bank will 
not be Inferred because amounts paid 
notary when first engaging In work 
were same as those previously re¬ 
ceived by him In another department 
of hank.—Boster v. First Nat Bank, 
supra. 

Chaiaoter of Ifills protested 
Fees for protest of inland hills, 
protest of whloh statute permitted 
and hank authorized, stand on same 
footing as fees for protest of foreign 
paper which statute required to he 
protested so far as right of notary 
to recover from bank difference be¬ 
tween salary and amount of pro¬ 
test fees Is concerned.—Boater v. 
first Nat Bank, supra. 

Votary not banVs agent 

In protesting paper, notary public 
employed by bank was acting as pub¬ 
lic officer and not as bank's agent— 
Boster v. First Nat. Bank, supr^ 

1. Ark.—Smith v. P,age, 91 S.W.2d 
. 281, 192 Ark. 842. 

Ind.—American Surety Co. v. State 
ex rel Taber, 1 N.F.2d 295, 192 Ind. 
App. 878. 

Kan.—Peterson v. City of Parsons, 
33 P.2d 715, 139 Kan. 701. 

Ky.—City of Louisville v. Thomas, 78 
S.W.2d 767, 257 Ky. 640—Mack v., 
City of Mayfield, 89 S.W.2d 679, 
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239 Ky. 420—City of Winchester v. 
Azhill. 9 S.W.2d 61, 226 Ky. 889. 
Md,—Anne Arundel County Com'rs v. 

Goodman, 192 A 325, 172 Md. 659. 
Neb.—Bishop V. City of Omaha, 264 
N.W. 447, 180 Neb. 162—Gallaher 

V. City of Lincoln, 88 N.W. 606, 
68 Neb. 889. 

N.J.—Geddls V. Westslde Nat. Bank 
of West Paterson, 146 A 781, 7 N. 
J.M1SC. 246. 

N.Y.—Grant v. City of Rochester, 80 
N.T.S. 622, 79 App.Dlv. 460. 

S.C.—Salley v. McCoy, 189 S.B. 196,. 
182 S.C. 249. 

Tex.—Crutcher v. Johnson County, 
Civ.App., 79 S.W.2d 982. 

Wash.—^Bell. v. Town of Mabton, S 
P.2d 614, 166 Wash. 896. 

Votary fees 

Notary accepting employment by 
bank to protest Its commercial ‘paper 
for less than ’statutory fees, In con¬ 
sideration of contlmied employment 
can recover money received hy bank 
for notarial services, but must ac¬ 
count for salary'received.—^Pltsch v. 
Continental & Commercial Nat Bank 
of Chicago, 137 N.E. 198, 806 la 266, 
26 ALJL 164. 

A Ala.—Hamilton v. Bdmundson, 
177 So. 743, 285 Ala. 97. 

Wash.—State ex rel. Pike v. City of 
Bellingham, 48 P.2d 602, 188 Wash. 
489—Rhodes V. City of Tacoma, 166 
P. 647, 97 Wash. 841. 

3, Io-*a.—Fawcett v. Bberly, 18 N. 

W. 680. 68 Iowa 544. 
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rendered may legally contract as to the compensa¬ 
tion to be paid therefor.^ 

Services outside official duty. When services are 
performed by an officer outside his official duty, 
no rule of public policy forbids a contract as to 
the compensation to be paid to him therefor,5 un¬ 
less prohibited by statute,® or unless the transac¬ 
tion is one by which the officer seeks to use his 
office for the means of individual profitJ This 
principle is well exemplified by the cases where 
rewards are offered by the public or by private 
individuals for the detection and conviction of crim¬ 
inals; and as appears in the CJ.S. title Rewards 
:§ 36, also 54 C.J. p 788 note 63-p 789 note 76, 
pjublic officers whose official duties do not require 
them to render services in such matters may be¬ 
come entitled to recover such rewards to the same 
extent as private individuals. 

Compensation for use of public property. An 
agreement to compensate a public employee for 
his services in the use of public property for the 
personal accommodation of another is against pub¬ 
lic policy.® 

Case of necessity. Where public necessity de¬ 
mands the immediate performance of services for 
•ihe public, a public officer having power to pro¬ 
cure such services to be rendered may render them 
himself and recover on a quantum meruit there¬ 
for.® 

■ Statutes prohibiting taking excessive fees. This 
rule of public policy is, of course, especially appli¬ 
cable where the statutes prohibif or punish the ex¬ 
action or taking of excessive fees by public offi- 
cers.l® 

4. N.T.—lifagnln v. Bosenthal, 62 
How.Pr. 604. 

18 CJ. p 442 note 72. 

Sb U.S.— TJ. S. V. Brlndle, Pa., 4 S.Ct 
180 , no n.S. 6 S 8 , 2 S KEd. 286. 

13 C.J. p 442 note 73. 

•9^ Cal.—Humboldt County v. Stem, 

68 P. 324, 186 Cal. 63. 

7. Pa.—Shields v. Latrobe-Connells- 
vllle Coal, etc., Co., 86 A. 784, 233 
Fa. 233, 45 L.B.A.,N.S., 88. 

& Okl.—Flak V. BUla, 271 P. IBS, 

138 Okl. 43. 

SL Pa.—Rush Tp. Overseers v. Lynn, 

4 Papist 651. 

la N.H.—Edgerly v. Hale, 51 A. 679, 

71 N.H. 188. 

18 aj. p 442 note 78. 

IL Ark.—McLain v. Miller County, 

28 S.W.2d 264, 180 Ark. 828. 

Iowa.—Blair v. Pitch, 179 N.W. 868, 

189 Iowa 1807. ■ 

Mo.—Holcomb v. Summltt, App., 16 S. 

W.2d 862, 863, citing Ooxpna Juds. 


§ 221, Inducing Breach or Neglect of Official 
Duty, and Deceiving Public Officers 

Contracts which Induce or tend to Induce a breach 
or neglect of official duty, or which deceive or tend to 
deceive a public officer In the performance of his duties, 
are void as against public policy. 

A contract is invalid as against public policy, 
the tendency of which is to induce a breach or 
neglect of official duty,ii as a contract involving 
the use of personal influence with public execu¬ 
tive or administrative officers, or the heads of de¬ 
partments, to induce them to grant favors or priv¬ 
ileges in violation of their official duty;^® and 
this is particularly true where the consideration is 
an express engagement on the part of the officer to 
perform an unlawful act or otherwise to violate his 
official duty,i® although it is not necessary that 
there should be an express agreement to that ef- 
fect.i* Within this rule are agreements by which 
an officer having the custody of a prisoner, under 
civil or criminal process, permits him to go at 
large or to have other liberties not authorized by 
law.i® According to some authorities a note given 
to a magistrate or other public officer in payment 
of a fine, or a promise by a third person to pay 
the fine in order to secure the liberation of a per¬ 
son from imprisonment, is valid but other au¬ 
thorities hold such an agreement to be against 
public policy.i^ 

An agreement or contract made by individuals 
with public officials for the purpose of influencing 
the exercise of discretion vested in them by law, 
as to the manner in which they shall perform pub¬ 
lic duties, although the consideration for such 


Wis.—Wendlandt v. Hartford Acci¬ 
dent & Indemnity Co., 268 N.W. 
230, 237, 222 Wls. 204, Quoting Cor¬ 
pus OTuls. 

Wyo.—Henning v. City of Casper, 67 
P.2d 1264, 1271, 50 Wyo. 1, Quot¬ 
ing Corpus Tnrls. 

13 OJ. p 443 note 79. 

WamuLty of bank’s solvency 
A contract between tbe state bank¬ 
ing superintendent and the officers 
and directors of a bank In shaky 
financial condition whereby the latter 
guarantee the bank’s solvency in con¬ 
sideration that its charter b^ re¬ 
newed and that It be allowed to con¬ 
tinue in business Is against public 
policy, where that is not a method 
sanctioned by the statutes for 
strengthening a bank of doubtful 
solvency.—Andrew v. Breon, 226 N. 
W. 75, 208 Iowa 385. 

Ouaranty of bank paper valid 
Officers' and directors' contract to 
pay all bank’s losses, on specified 
paper, to prevent assessment against 
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stockholders, was not contrary to 
public policy.—^Love v. Dampeer, 182 
So. 489, 159 Miss. 430, 73 A.L.R. 1376. 

15. Iowa.—Blair v. Pitch. 179 N.W. 
863, 189 Iowa 1307. 

13 C.J. p 433 note 69. 

13. Wls.—Wendlandt v. Hartford 
Accident & Indemnity Co., 268 N. 
W. 280, 237, 222 Wls. 204. Quoting 
Corpus SUtls. 

13 C.J. p 443 note 80. 

14. Ark.—^McLain v. Miller County, 
23 S.W.2d 264, 180 Ark. 828. 

16. Mass.—Churchill v. Perkins, 5 
Maas. 541. 

13 C.J. p 443 note 81. 

14 Ga.—Williams . v. Garrett, 124 
SJ!. 811, 82 GaJ^pp. 762. 

18 C.J. p 443 note 82. 

17. Ind.—Eenworthy v. Stringer, 37 
Ind. 498. 

‘ 18 C.J. p 448 note 88. . , ‘ 
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agreement or contract inures to the benefit of the 
public, is void as against public policy.^* 

On the other hand, a contract entered into by a 
public officer is not against public policy merely 
for the reason that in the performance of the same 
he may temporarily fail to give his personal at¬ 
tention to the duties of his office nor is a doc¬ 
tor’s contract with a sanatorium to furnish medical 
attendance to patients at the sanatorium at a^ stated 
amount per patient per day rendered illegal by 
his subsequent appointment as examiner of Public 
Health Service with the duty of examining patients 
and recommending their placement in hospitals, of 
which the sanatorium with which he held a con¬ 
tract was one, but without any power as to the 
hospital selected, and with the power to recom¬ 
mend the discharge of patients already in hos- 
pitals.20 

Indemnity contracts. The question as to the va¬ 
lidity of contracts, the consideration of which is 
the commission of a known unlawful act by a 
public officer, or the omission to perform an offi¬ 
cial duty, has chiefly arisen in the case of con¬ 
tracts indemnifying the officer against liability aris¬ 
ing therefrom; and such contracts have as a rule 
been held illegal*^ Indemnity or guaranty con¬ 
tracts are, however, not against public policy where 
the act is lawful, or apparently lawful, and is done 
in good faith.22 


17 C.J.S.’ 

Past neglect of duty. A distinction has been 
taken as to contracts to indemnify an officer from 
liability for past neglect of duty, and such con¬ 
tracts have been held legal.23 

Deceiving public officers. A contract, the ob¬ 
ject of which is to deceive a public.officer in per¬ 
formance of his duties, is contrary to public pol¬ 
icy and void.24 However, ‘an agreement by a 
bank that collateral deposited by a debtor of the 
bank to secure his indebtedness shall be used to 
secure an accommodation note executed by another 
for the purpose of covering up and concealing from 
the state bank examiner the portion of the debtor’s 
indebtedness which exceeds the prescribed limit is 
not against public policy.25 

§ 222. Interference with Duties of Quasi Pub¬ 
lic Corporations 

A contract of a public aervice corporation which In¬ 
terferes with, or tend* to interfere with, the performance 
of Its duties to the public Is against public policy and 
void. 

A public service corporation cannot by contract 
deprive itself of the power, or impair its power, 
to perform its duties to the public.^® Any contrket 
of a corporation by which it disables itself from 
performing its duties to the public, or subordinates 
to its private interests the rights and conveniences 
which it impliedly undertakes to secure to the com¬ 
munity, is invalid as contrary to public policy.27 


. la N.C.—Johnson ▼. Board of 

Com’rs of Wake County, 13S S.E. 
618, 192 N.a 561. 

3A OkL—Poos T. Kelly, 191 P. 600, 
79 OkL 118. 

ao. N.M.—Ingalls v. Perkins, 263 P. 
761, 83 KM. 269. 

ai. N.a-GriflEln v. Hasty,’Si KtX 
438. 

13 C.J. p 443 note 84. 

aa. Mo.—Holcomb v. Suznmitt, App., 
15 B.W.2d 362, 868, Quoting Coxpns 
Juris. 

18 CJ. p 443 note 85. 

Sztenslon of time for levying execiu 
ttoa 

An agreement entered into by all 
the parties, Including the Judgment 
creditors, the officer in whose hands 
the writ is placed, the debtor,^ and 
the sureties, by which the time for 
levying an execution is extended, is 
not against public policy.—^Holcomb 
V. Summltt, supra, 

as. Vt.—Hall V. Huntoon. 17 Vt. 244, 
44 Alh.D. 832. 

84 CaL—Bank of Orland v. TTarinn , 
206 P. 76, 188 CaL 418. 

Colo.—Walther v. MePerson, 20 P.2d 
662, 92 Colo. 814. 

Mo.—Bank of Slater v. XTnlou State 
Bank, 222 S.W. 998. 288 Mo. 808. 


Wls.—Parmers* & Merchants' State 
Bank v. Perry, 202 N.W. 179, 186 
Wls. 98. 

13 C.J. p 448 note 87. 

Bxceas loans by bank 
Contract entered Into between two 
banking associations to enable one 
of them to make excess loans in vio¬ 
lation of statute, and to conceal such 
violations from state hanking. au¬ 
thorities, Is illegal and contrary to 
public policy.—Oakes Nat Bank v. 
Farmers' State Bank, 201 KW. 696, 
62 KD. 49. 

PalsiiLoation of bank reports not 
shown 

Personal guaranty of deposit by 
stockholders of bank was not Invalid 
as contrary to public policy, as 
against contention that guaranty re¬ 
sulted in falslflcation of bank's re¬ 
port because deposit became equiva¬ 
lent of a liability by virtue of guar¬ 
anty, and guaranty was omitted from 
reports,—Citizens State Bank v. 
Schmitz, 268 KW. 702, 219 Wls. 652, 
103 JLL-R. 1027. 

Recovery on notes given to conceal 
condition of bank generally see 
Banks and Banking § 885. 

25. Tex.—Commercial State Bank of 
San Augustine v. EUlington, Com. 
App.. 24 S.W.2d 859) affirming El¬ 
lington V. Commercial State TtunV 
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of San Augustine, Clv.App., 15 S. 
W.2d 69. 

86. U.S.—^Lone Star Gas Co. v. Mu¬ 
nicipal Gas Co., 3 S.W,2d 790, 117 
Tex. 831, 68 AL-R. 797, affirming 
Municipal Gas Co. v. Lone Star 
Gas Co., CivApp., 269 S.W. 684— 
Reeves v. Pecos County Water Im¬ 
provement Dlst No. 1, CIv.App.. 
298 S.W. 928, reversed on other 
grounds, ConuApp., 299 S.W. 224, 
rehearing denied 7 S.W.2d 67. 

87. KM.—Taylor v. Santa Fe North¬ 
western Ry. Co„ 34 P.2d 1102, 1104, 
88 KM. 467, Quoting Corpus Jozls. 

Tex.—^Lone Star Gas Co. v. Municipal 
Gas Co., 3 S.W.2d 790, 792, 117 Tex. 
881, 68 AL.R. 797, citing Oop. 
pus Joxls, and affirming Municipal 
Gas Co. V. Lone Star Gas Co., Civ. 
App., 269 S.W. 684. 

13 C.J. p 444 note 88. 

Assan^vtion of hnidins 
Permitting railroad to assume bur¬ 
dens which it cannot carry and 
which will cause InterruptionB to 
public duties is against public policy. 
—Cincinnati, I. & W. R. Co. v. In¬ 
dianapolis Union Ry. Co., CC.AOhio, 
86 F.2d 828, certiorari denied In¬ 
dianapolis Union Ry. Co. v. Cincin¬ 
nati, L & W. R. Co., 60 S.Ct. 408, 281 
U.S. 764, 74 KEd. 1164. 
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Contracts of such a corporation which primarily 
affect its services to the public must be made in 
view of said services, and not be destructive there¬ 
of, or detrimental thereto.28 So, agreements by 
railroad companies and other common carriers, 
water and gas companies, and other quasi-public 
corporations owing duties to the public, which in¬ 
terfere with the performance of such duties, are 
illegal and void as being contrary to public policy,^^ 
the question not depending on whether the public 
has in the particular case suffered any detriment, 
but on whether the contract is in its nature such as 
might be injurious to the public.30 This principle 
has been applied, for example, to an agreement or 
combination by or between railroad companies leas¬ 
ing or conveying property necessary to enable them 
to perform their duties to the public, or discon¬ 
tinuing a line, etc.;®! to contracts limiting the 
public use of railroad track which is a part of 
a public railroad;®® to an agreement between two 
connecting railroad companies that one should dis¬ 
continue the use of a part of its road by which 
it had long been connected with a line of steam¬ 
boats at tidewater, which was one of its termini 
under its charter, and that the other should use its 
influence to prevent the extension of a third’ road 
which would interfere with the business of the 
first one;®® and to agreements by which a rail¬ 
road company binds itself not to build its railroad 
along a particular route, or to locate, or not to lo¬ 


cate its station or depot at a particular point,** 
or to furnish or not to furnish sidings,*® unless, 
according to some of the cases, where the agree¬ 
ment is to locate along a particular route or at 
a particular point, it is not restricted from locat¬ 
ing lines, stations, or depots along other lines, or 
at other points also, or otherwise doing whatever 
the public convenience may require.*® Contracts 
by common carriers and other quasi-public corpo¬ 
rations making undue discrimination in favor of 
particular persons are generally prohibited by stat¬ 
ute, but they are also illegal as contrary to public 
policy.*'^ 

Public not injured. Contracts of quasi-public 
corporations, however, will be sustained, where 
otherwise valid, in case the public interest is not 
affected or concerned.*® So, contracts by which a 
benefit is secured to a railroad corporation itself by 
the choice of a particular location will be sustained 
where they do not infringe on rights of the pub¬ 
lic;®* and a railroad company for the purpose of 
aiding in the construction of its road may accept 
and enforce an obligation payable to it and condi¬ 
tioned that it shall become due when the road is 
built and put in operation.*® Also, a contract of 
a business concern to indemnify a railroad fur¬ 
nishing it with switching facilities for any dam¬ 
ages arising out of the construction by such busi¬ 
ness concern of buildings or appliances in dangerous 


88 . Tex.—^Lone Star Qas Ck). v. Mu¬ 
nicipal Gas Co., 3 S.W.2d 790, 117 
Tex. 381, 68 A.L.II. 797, afEIrmlng 
Municipal Gas Co. v. Lone Star 
Gas Co., Civ.App.. 269 5.W. 084. 

29. Ind.—Niederhaus v. Jackson, 187 
N.B. 628, 79 Ind.App. 661. 

N.M.—Taylor v. Santa F4 Northwest¬ 
ern Ry. Co., 34 P.2d 1102, 1104, 88 
N.M. 457, quoting Corpus Juris. 
Pa.—Susquehanna Coal Co. v. Scran- 
ton-Sprlng Brook Water Supply 
Co., 82 Lxu.Leg.Reg. 297, 

Tex.—Lone Star Qeus Co. v. Munici¬ 
pal Gas Co., 3 S.W.2d 790, 117 
Tex. 881, 58 A.L.R. 797, afflhnlng 
Municipal Gas Co. v. Lone Star 
Gas Co., Clv.App., 269 S.W. 684. 

18 C.J. p 444 note 89. 

Oontraot h^ void 
Provisions of producer's contracts 
to supply natural gas to retail dis¬ 
tributor, authorizing producer to for¬ 
feit contracts, was void as contrary 
to public policy.—Lone Star Gas Co. 
V. Municipal Gas Co., 8 S.W.2d 790, 
117 Tex. 881, 68 A,L.R. 797, affirming 
Municipal Gas Co. v. Lone Star Co., 
CIv.App., 269 S.W. 684. 

30i Kan.—^Balrd v. Sallna .Northern 
R. Co., 178 P. 1069, 1071, 108 Kan. 

17C.J.S.-38 


462, L.RJ^.1918F 1201, citing Cor¬ 
pus Juris. 

N.M.—Taylor v. Santa Fe North¬ 
western Ry. Co., 34 P.2d 1102, 1104, 
88 N.M. 467, quoting Corpus Ju¬ 
ris. 

Tex.—Municipal Gas Co. v. Lone Star 
Gas Co., Clv.App., 269 S.W. 684, 
692. quoting Corpus Juris. 

13 C.J. p 444 note 90. 

31. U.S.—^Village of Mantorvllle v. 
Chicago Great Western R. Co., D. 
CXMlnn., 8 F.Supp. 791. 

N.M.—^Taylor v. Santa Fe Northwest¬ 
ern Ry. Co., 84 P.2d 1102, 88 N.M. 
467. 

13 C.J. p 444 note 91. 

Abaadonueut of Has 
Contract allegedly requiring rail¬ 
road to furnish railroad service on 
branch line must yield to paramount 
right of congress to regulate inter¬ 
state commerce, and cannot neces¬ 
sarily require interstate commerce 
commission to deny petition for leave 
to abandon branch line.—Village of 
Mantorvllle v. Chicago Great West¬ 
ern R. Co., B.C-Minnu, 8 F.Supp. 791, 

aa Ill.—Sholl Bros. V. Peoria ft P. 
U. Ry. Co.. 196 IlLApp. 306, af¬ 
firmed 114 N.S. 629, 276 IlL 267. 
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Switch track held not part of pub¬ 
lic railroad.—Sholl Bros. v. Peoria ft 
P. r. Ry. Co., 1J96 IllA-pp. 306, af¬ 
firmed 114 N.F. 629, 276 111. 267. 

33 , Conn.—State v. Hartford, etc., 
R. Co., 29 Conn. 638. 

34, Wan. — ^Balrd V, Sallna North¬ 
ern R. Co., 173 P. 1069, 108 Kan. 
462, L.B.A.1918F 1201. 

13 aj. p 444 note 93. 

35. Ind.—Chicago, etc., R. Co. v. 
Southern Indiana R. Co., 70 N.!!. 
848, 38 Ind.App. 234, 

13 aj. p 444 note 94. 

36. Cal.—^McCowen v. Few. 96 P. 
893, 163 Cal. 736. 21 L.R.A..N.S.. 
800, 16 Ann.Cas. 630. 

13 aj. p 445 note 95. 

87. Ark.—St. Louis, etc., R. Co. v. 

State, 166 S.W. 261, 112 Axk. 147. 
18 aj. p 445 note 96. 

38. Ind.—^Niederhaus v. Jackson, 137 
N.B. 623, 79 Ind.App. 661. 

IS aj. p 446 note 97. 

89. Ala.—Davis v. Williams, 25 So. 

704, 121 Ala. 642. 

13 C.J. p 445 note 98. 

40. Okl.—Coyle v. Arkansas Valley, 
etc., R. Co., 189 P. 294, 41 OkL 
648. 

13 aJ. p 445 note 99. 
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proximity to the tracks is not void.**! A contract 
by a railroad company to give one steady and 
permanent employment is not illegal as being con¬ 
trary to public policy.^2 

Raies. A contract by a public utility to furnish 
its product or services at a fixed rate is not against 
public policy, but is valid unless the proper public 
authority interferes,**3 as is also a contract to fur¬ 


nish a fixed amount of its product without charge 
in consideration of a transfer by the user of cer¬ 
tain property to the utility.44 

Contracts sanctioned by statute. It is almost un¬ 
necessary to state that contracts sanctioned by 
statute cannot be regarded as' against public pol- 
icy.45 


3. Inteefeeesoe with Cotthsb op Justiob 


§ 223. In General 

Exprecs or Implied agreements tending to Impede the 
regular administration of Justice are void as against pub¬ 
lic policy, regardless of the means used, the actual re¬ 
sult, or the motives of the parties. Agreements as to 
purely private rights are valid. 

Agreements calculated to impede the regular ad¬ 
ministration of j'ustice are void as against public 
policy, without reference to the question whether 
improper means are contemplated or employed in 
their execution. The law looks to the general 


tendency of such agreements, and it closes the door 
to temptation by refusing them recognition in any 
of the courts of the country.^® All agreements, 
it is said, relating to proceedings in court, civil or 
criminal, which may involve anything inconsistent 
with the impartial course of justice, are void, al¬ 
though not open to the charge of actual corruption, 
and regardless of the good faith of the parties or 
of the fact that no evil resulted therefrom.^7 
contract may be either express or implied.*® As 


41 . La.—New Orleans Great North¬ 
ern R. Co. V. S. T. Alcus & Co., 
105 So. 91. 169 La. 86. 

42. Ind.—Cox V. Baltimore, etc., R. 
Co., 103 N.E. 387, 180 Ind. 495, 
60 L.R.A.,N.S., 453. 

13 C.J. p 445 note 1. 

4a Cal.—^Merchants' Nat Banh of 
San Francisco v. Carmichael, 178 
P. 999. 178 CaL 446—Merchants' 
Nat Bank of San Francisco v. 
Carmichael, 196 P. 76, 50 CaLApp. 
749. 

44b 111.—Schiller Plano Co. v. Illi¬ 
nois Northern Utilities Co^ 123 N. 
B. 631, 288 Ill. 680. 

46. Tex.—Tyler v. St Louis South¬ 
western R. Co., 91 S.W. 1, 99 Tex. 
491, 18 Ann-Cas. 911, appeal dis¬ 
missed 29 3.Ct 684, 212 U.S. 652. 
63 L.Bd. 649. 

18 C.J. p 446 note 2, 

4B. DeL—Johnson v. Boyce, 108 A. 
647, 7 Boyce 648. 

HI.—Chicago Park List v. R. H. 
Hercsel & Co.. 18 N.E.2d 744, 298 
ULApp. 215. 

Ky.—Jones v. Henderson, 225 S.'W.^ 
84, 189 Ey. 412, 20 A.L.R. 1471. 
Mo.—Carey v. Gossom, 218 S-W. 917, 
204 MoJlPP. 695, citing Cioxpiu Jiu 
Ids. 

N.T.—Bundy v. Newton, 19 N.T.S. 
734, 29 Abb.N.CaB. 66, affirmed 34 
N.1I. 618, 138 N.T. 648. 

N.a—Martin v. Amos, 35 N.a 201. 
SXt—Lawrence v. Hicks, 128 S.B1. 
720. 132 S.a 370. 

T«t.—Guyer v. Prince, Clv.App., 106 
S.V!r.2d 1091; error refused—Frick- 
Reid Supply Corporation v. Meers. 
C1V.APD., 62 S.W.2d 116. 

18 C.J. p 446 note 8. j 


Other statemeuts 

(1) "Ail contracts or agreements 
which have for their object anything 
which is repugnant to justice . . . 
are void." 

U.S.—Pope Mfg. Co. V. Gormully, Ill., 
12 S.Ct 682, 636, 144 U.S. 224, 86 
L.£d. 414. 

N.T.—Bell V. Leggett 7 N.T. 176, 
179. 

(2) Any agreement entered into for 
the purpose of obstructing or inter¬ 
fering In any manner with the ad¬ 
ministration of justice Is void as 
against public policy.—Archie v. 
Brown, 209 S.W. 622, 524, 188 Ky. 
692. 

(8) It Is an established general 
principle that contracts having for 
their subject matter ■ any interfer¬ 
ence with the due enforcement of 
the laws are against public policy, 
and are therefore void.—State v. 
First Bank of Nickerson, 207 N.W. 
674, 114 Neb. 423, 45 A.L.R. 1418. 

(4) The law guards with jealousy 
every avenue to its courts, and 
strikes down everything in the shape 
of contract which may offer a temp¬ 
tation to interfere with the due ad¬ 
ministration of justice. 

Ala.—^Nobles v. Bank of Eclectic, 116 
So. IS, 217 Ala. 124. 

Neb.—-Atwater v. Sellers, 239 N.W. 
629, 122 Neb. 118—State v. First 
Bank of Nickerson, 207 N.W. 674, 
114 Neb. 423. 45 A.L.R. 1418. 
Pa.—Bruno v. Cara, 176 A. 863, 116 
Pa.Super. 544. 

AgissmeiKt held not oontxaxy to pub- 
Uo policy 

Neb.—MAcFarland v. i66 

N.W. 889, 102 Neb. 64. 
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Oil lease 

Stipulation, that oil lease should 
never be forfeited or canceled for 
lessee’s nonperformance of implied 
obligations until final judicial ascer¬ 
tainment of existence thereof and 
lessee’s default held void as chang¬ 
ing rules of administration of Jus¬ 
tice stated in Rev.Stl926 art 2209, 
providing that where a verdict is 
rendered or the judge has found the 
facts the court sha’l render judgment 
thereon unless the verdict is set 
aside or a new trial is granted, and 
art 2211 providing that only one final 
Judgment shall be rendered.—Frlek- 
Reid Supply Corporation v. Meers, 
Tex.Civ.App., 62 S.W.2d 116. 

47. IlL—Boehmer v. Floral, 55 Ill. 
App. 71. 

lud.—^Brown v. Columbus First Nat 
Bank, 37 N.H. 168, 137 Ind. 666, 
24 L.R.A. 206. 

Ky.—Jones v. Henderson, 225 S.W. 

34, 189 Ky. 412. 20 A.L.R. 1471. 
Neb.—Atwater v. Sellers, 289 N.W. 
629, 122 Neb. 118. 

Wash.—Eggleston v. Pantages, 176 
P. 34, 108 Wash. 468. 

W.'V’a.—Daugherty v. Parsons, 120 
S.B. 519, 622, 96 W.'Va. 211, citing 
Corpus Juris. 

4B., S.C.—Lawrence v. Hicks, 128 S. 

E. 720, 132 S.a 870. 

Contract to pay Insurance money 
Contract under seal by insured to 
pay over part of insurance money 
collected to another, if induced by 
other's promise to “fix” judges and 
jury in actions brought upon policies, 
is wholly void and xmenforceable, 
although other's promise was not 
part of written contract—^Bruno v. 
Cara^ 176 A. 868, 116 Pa.Super. 544. 
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is stated in Corpus Juris,within the condemned 
category are agreements to compound a crime or 
a penal action, discussed infra § 228, agreements 
involving champerty or maintenance, as is shown 
in Champerty and Maintenance § 36, agreements 
to refer to arbitration, see infra § 230, agreements 
to perform services necessarily tending to improp¬ 
erly influence the administration of justice,60 agree¬ 
ments involving the evasion of the service of ju¬ 
dicial process agreements to defeat the probate 
of a will, as discussed in the CJ.S. title Wills § 
325, also 68 C.J. p 911 notes 23, 25-28, and 13 C. 
J. p 446 note 8, or the payment of a legacy, see 
the CJ.S. title Wills § 1111, also 69 CJ. p 1276 
note 50, and 13 C.J. p 446 note 8, agreements in 
contravention of the legal administration of es¬ 
tates stipulations for costs not allowed by stat¬ 
ute and agreements interfering with the proper 
discharge of the duties of a judicial officer or other 
person charged with the enforcement of the law.®^ 
Contracts or stipulations, however, 'between the 
■parties to litigation which do not affect the due 
course of justice, but are limited to the adjustment 
of private rights, are not invalid.®® 


§ 224. Encouraging Litigation 

A contract, whether by attorney or layman, tending 
to encourage litigation Is contrary to public policy and 
unenforceable. 

A contract, the tendenqr of which is to encourage 
litigation, is contrary to public policy.®® Thus a 
contract between attorney and client which con¬ 
tains a provision that the client shall not dismiss 
or settle the action without the consent of the 
attorney is contrary to public policy and is void, 
as is stated in Attorney and Cliept § 105, par¬ 
ticularly in the case of contingent fee contracts, 
see Attorney and Client § 186. Solicitation of legal 
business by an attorney is not only forbidden by 
the ethics of the profession, as is stated in Attor¬ 
ney and Client § 58, but is contrary to public 
policy; but lawyers are not required to refrain 
from maintaining a welcome or inviting attitude 
toward reception of new business, ofttimes present¬ 
ing a difficult question as to what is proper and 
what is objectionable.®'^ Although there is contrary 
authority,®® contracts between attorneys at law 
and persons not admitted to practice, whereby the 
latter agree to secure cases to be tried by the 
attorney, in return for a share in the compensa- 


49 l Oa.—Stephenson v. Kellett, 166 
SJL 467, 469, 44 Ga-App. 27, citing 
Cotpna aUilB. 

60. IlL—Lewy v. Standard Plunger 
Elevator Co., 129 N.B. 776, 296 
Ill. 295, alllmilng 218 IlLApp. 306. 
5 L U.S.—Bierhauer v. Wirth, C.C. 

Wis., 6 F. 386, 10 Biss. 60. 

Ky.—Jones v. Henderson, 225 S.W. 

34. 189 Ky. 412, 20 A.L.R, 1471. 
18 C.J. p 446 note 7. 

5a. CaL—Banlelwitz v. Sheppard, 62 
Cal. 839. 

IS C.J. p 446 note 9. 

A contract of attorneys of trustee 
la liankmptoy to file accountants' 
claim for services rendered trustee 
and have claim allowed was not con¬ 
trary to public policy because of its 
tendency to interfere with the Impar¬ 
tial administration of justice so as 
to preclude recovery from attorneys 
for breach of contract,' notwithstand¬ 
ing bankruptcy General Order in 
Bankruptcy No. 46, requiring court 
to approve employment of account¬ 
ants by receiver or trustee.—Ches- 
nutt V. Schwartz, 12 NJB.2d 912, 298 
I1LA.PP. 414. 

Agisement to be appointed guardian 
and make lease 

“Widow's agreement to he appoint¬ 
ed guardian of her children and to 
execute as guardian lease of chil¬ 
drens' Interest In the estate Is unen¬ 
forceable as an attempt to control 
the future orders of the probate 
court In the administration and dis¬ 


position of a minor's estate.—Bade 
V. Pickens, Tex.CivJlpp., 78 S.W.2d 
260, affirmed, ConuApp., Pickens v. 
Bade, 104 B.W.2d 482, rehearing de¬ 
nied 106 S.W.2d 212. 

Contract to MtabUsh senttoieait in 
favor of benafldarles 
Oral agreement between benefi- 
darles under will and third party, 
requiring latter to usd Influence to 
establish sentiment in community in 
favor of beneficiaries, Is against pub¬ 
lic policy, and therefore void.—^At¬ 
water V. Sellers. 289 N.W. 629, 122 
Neb. 118, 

Suppression of claim 
Agreement to suppress claim 
against estate in return for another’s 
agreement to file claim for increas¬ 
ed amount and give former percent¬ 
age of amount recovered is contrary 
to public policy.—Redmond v. GUlIs, 
178 N.H. 604. 346 Ill. 223. 

63. Neb.—Northwestern Mut L. Ins. 
Co. V. Butler, 77 N.W. 667, 67 Neb. 
198. 

13 C.J. p 446 note 10. 

64. Ga.—Gheesling v. Louisville & 
N. R. Co., 144 S.B. 828, 38 Ga.App. 
486. 

Eyi-AJones v. Henderson, 225 S.W. 

84, 189 Ky. 412, 20 A-L.R. 1471. 
18 aJ. p 446 note 11. 

AxrangeniMit tor o&oe space 
Arrangement by Justice not to col¬ 
lect costs from attorney or his dl- 
enta in consideration of office space 
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and services is invalid.—Qheesllng v. 
Louisville & N. R. Co., 144 S.B. 328. 
38 Ga.App. 486. 

Legality of contract: 

Affecting duties of attome 3 rs see 
infta S 232. 

Influencing judicial action see In¬ 
fra S 232. 

55. Mo.—^Argeropoulos y. Kansas 
City Rys. Co., 212 S.W. 369, 201 
Mo.App. 287. 

18 C.J. p 446 note 18. 

As to attorney's fees 
Stipulations requiring pajrment of 
attorney’s fees in case of suit Is 
valid In any form of written Instru¬ 
ment—American Surety Co. of New 
York V. Heether, 228 P. 867, 181 
Wash. 78. 

Oompromlse of foxeolosnre after 
receivership.—St. Louis Union Trust 
Co. V. Wabash, G & W. R Co.. 244 
IU.APP. 466. 

5db N.T.-r-Lyon v. Hussey, 81 N.T. 

S. 281, 82 Hun 16. 

13 C.J. p 447 note 21. 

67. Okl.—Brown v. Durhdm, 63 P. 
2d 651. 175 Okl. 500. 

5& Ill.—Vocke V. Peters, 68 IlLApp, 
338. 

Season for rule 

If contracts by la'wyera for con¬ 
tingent fees are not void as contrary 
to public policy, an agreement to 
bring business to a lawyer cannot .be 
80 regarded.-Vocke v. Petd**, su¬ 
pra. 
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tion secured by the attorney, are against public 
policy as furnishing a cloak for the entry into the 
practice of law of persons not authorized to en¬ 
gage therein,59 and a contract between laymen to 
solicit business of obtaining refunds of overcharges 
by railroads by litigation is also void as against 
public policy for the same reason.89 A contract 
by a layman to influence an attorney to accept 
legal employment and reduce his proposed fee is 
void.5i Likewise, a provision in a fraternal insur¬ 
ance policy that in any action to collect the certifi¬ 
cate the claimant shall not be entitled to any in¬ 
terest is contrary to public policy as encouraging 
and prolonging litigation, as is stated in the C. 
J.S. title Insurance § 1463, also 45 CJ. p 15 note 
30. On the other hand, an agreement between a 
principal stockholder of a bank and a depositor 
that, if the depositor would allow a specified sum 
to remain on deposit and failed in his appeal of 
a judgment against him for a less sum and in¬ 
terest, the stockholder would pay the interest on 
the judgment which the depositor would be liable 
for, is not void as against public policy as tending 
to encourage litigation.*^ 

The naked fact that a litigant agrees in ad¬ 
vance to pay the expenses of a lawsuit is not suf¬ 
ficient to brand the agreement as against public 
policy;®* a bond undertaking to pay the expenses 
of a defendant in defending a suit in a certain 
jurisdiction, in which jurisdiction the trial will 


serve justice,®^ and an agreement of a layman to 
collect, compromise, or settle a promissory note 
for a percentage of the amount collected®® are en¬ 
forceable, not being contrary to public policy. The 
purchase of property which has been leased, the 
purchaser knowing of a breach of the lease and in¬ 
tending to prevent further breaches by suit to en¬ 
force restrictions, is not contrary to public policy.®® 
Entirely apart from principles of champerty and 
maintenance which are stated in Champerty and 
Maintenance § 47, the courts will refuse relief 
on a‘contract which would have the effect of stir¬ 
ring up strife and provoking unfounded and un¬ 
just litigation.®^ 

§ 225. Production or Suppression of Evidence 
in General 

Contract* tending to Influence unduly the production 
or suppression of evidence, Including contracts with wit¬ 
nesses tending to affect their testimony, are void. 

A contract, the tendency of which is to influence 
unduly the production or suppression of evidence, 
is invalid as against public policy.®® Within this 
class of contracts are agreements to procure a wit¬ 
ness to swear to a particular thing.®® However, 
any person has a right, when threatened with liti¬ 
gation, or desiring himself to sue, to employ as¬ 
sistance with a view of ascertaining facts, and to 
find and procure the presence of witnesses who 
know of facts and will testify to them,7® and an 


68. BeL—Johnson v. Eiggtna, 108 A. 
647. 7 Boyce 648. 

N.T.—-United States Title Quaxanty 
Co. V. Brown. 187 N.Y.S. 663. 666. 
196 AppJOlv. 788, citing Ooxpiis Jiu 
zls. 

OhL—Brown v. Durham, 53 B.2d 651, 
176 OkL 600. 

13 C.J. p 448 note 24. 

60. Mo.—Curry v. Dahlberg, 112 S. 
W.2d 345, denying rehearing 110 
S.'W.2d 742. 

fll. SD.—Moore v. Hyde, 163 N.W. 
707, 89 S.D. 196. 

€9. Cal.—Cloyne v. Levy, 148 F. 224, 
26 CalJ^pp. 637. 

63. Or.—Cone v. Gilmore, 166 P. 
192, 79 Or. 849. 

Xha fumtshlng of money to ena¬ 
ble a debtor to conduct a litigation 
intended to defeat recovery of an 
unenforceable mortgagef dgrainst him, 
those furnishing the money being 
the sureties upon his valid indebted¬ 
ness, which they would hare been 
compelled to pay if Invalid mortgage 
was enforced, is not contrary to pub¬ 
lic policy.—Sedbrook v. McCue, 180 
R 787, 104 Kan. 818. 

84 N.T.—Bundy v. Newton, 19 N. 


T.S. 734, 29 Abb.N.Ca8. 66, affirmed 
84 N.R 513, 138 N.Y. 643. 

65. N.D.—Bohan v. Johnson, 156 N. 
W. 986. 38 N.D. 179, L.R.A1916B 
64. 

68. Conn.—Sleeping Giant Park 

Ass'n V. Connecticut Quarries Co.,: 
160 A. 291, 115 Conn. 70. ! 

67. OkL—Brown v. Durham, 63 P. 

2d 651, 175 Okl. 500. 

Or.-Brown v, Bigne, 28 P. 11, 21 Or. 
260, 14 I 1 .R.A. 745 . 28 Am.S.B. 
762. 

13 C.J. p 448 note 25. 

ea Ark—Luce v. Bndsley, 224 S.W. 
619, 145 Ark. 287. 

Iowa.—Haines v. Lewis, 6 N.W. 496, 
54 Iowa 801, 87 Am.R. 202. 
Contract by grand Jurors 
A contract whereby members of 
the grand Jury employed a detective 
agency to produce evidence regarding 
particular crimes which were to be 
Investigated by the grand jury 
contrary to public policy as a grand 
juror should be impartial and such 
members would not ba—William J. 
Bums International Detective Agen¬ 
cy v. Doyle, 208 P. 427, 46 Nev. 91, 
26 AJ[i.R. 600. 


Ssteotlve 

Contracts wherein detective agrees 
to procure evidence of certain fact 
or sufficient to sustain definite ac¬ 
tion are void.—^McNeal v. Foreman, 
8 P.2d 683, 117 Cal.App. 165. 

69. Ky.—Jones v. Henderson, 226 S. 

W. 34. 189 Ky. 412, 20 A.LJL 1471. 
13 aj. p 448 note 27. 

TOl Cal.—Hare v. McGue, 174 P. 668. 
178 Cal. 740, L.R.A.1918P 1099— 
Wilhelm v. Rush, 63 P.2d 1168, 18 
CaLApp.2d 366—McNeal v. Fore¬ 
man, 3 P.2d 683, 117 Cal.App. 166. 
Minn.—Wells v. Floody, 192 N.W. 
9-^9, 940, 165 Minn. 126, 33 ALR. 
776, citing Corpus Juris. 

Mont—Quirk v. Muller, 36 P. 1077, 
14 Hont 467, 48 Am.S.R. 647, 26 
LBJL 87. 

Nature of the action, as for di¬ 
vorce, etc., is Immaterial in applying 
the rule.—^Hare v. McGue, 174 P. 663, 
178 CaL 740, L.R.A1918F 1099. 
Services to attorney 
Contract to render services for 
lawyer, consisting of accounting, in¬ 
vestigation, and research, object of 
whldi. was to procure evidence tend¬ 
ing to support lawyer's contention In 
pending lawsuit, held valid.—WU- 
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agreement merely for the collection or procuring 
of evidence will be sustained, where it is not con¬ 
tingent on the character of the evidence secured 
or on the outcome of the proceeding in which it 
is to be used.^^ Where, however, the compensa¬ 
tion is dependent on the favorable character of 
the evidence secured,^2 or on the favorable out¬ 
come of the proceedings in which it is to be em¬ 
ployed,the contract is ordinarily held invalid 
as subversive of public justice and tending to the 
encouragement of illegal or immoral acts, but the 
mere fact that the compensation provided for rests 
upon a contingency is not sufficient to make it 
contrary to public policy and void,^^ and it has 
been held to be necessary to invalidate the con¬ 
tract that it be intended to furiiish particular evi¬ 
dence for a particular result.76 So, where the con¬ 
tract is not to procure evidence of any certain char¬ 
acter, or to furnish sufficient evidence to establish 


§ 225 

the material issue, but to furnish evidence which 
is already collected and in the possession of the 
party, it has been held that it is not invalidated 
by the fact that compensation is contingent on the 
result of the proceeding.'^® Where a person has 
come into the possession of evidence through an 
unlawful transaction, it has been held that a con¬ 
tract to pay him for the production thereof is 
invalid as allowing him to profit by his unlawful 

actJ7 

Contracts with witnesses. In so far as ordinary 
or nonexpert witnesses arc concerned, an agree¬ 
ment by a person to testify is not, in the absence 
of anything else, contrary to public policy,^* par¬ 
ticularly where it does not appear that he is to 
receive more or less than the usual or ordinary 
witness fees.'^® Where, however, his compensation 
is contingent on the success of the litigation,®® or 


halm v. Rush, 65 P.2d 1168, 18 Cal 
App.2d 366. 

7L Cal.—McNeal v. Foreman, 8 P. 

2d 683, 117 CalApp. 156. 

Fy.—Ball County Board of Educa¬ 
tion v. Lee, 39 S.W.2d 492, 239 
Ky. 317. 

13 CJ. P 448 note 28. 

72. Art—Josephs v. Brlant, 167 S. 

W. 136, 108 Ark. 171. 

CaL—Hare v. McCue, 174'P. 663, 178 
CaL 740, L.R.A.1918F 1099—Wil¬ 
helm V. Rush, 63 P.2d 1158, 18 CaL 
App.2d 366. 

Colo.—Wood V, Casserleigh, 71 P. 360, 
30 Colo. 287, 97 Am.S.R. 138. 

Ca.—Kennedy v. Hodges, 26 S.E. 493, 
97 Ga. 753. 

N.y.—Cowles V. Bochester Folding 
Box Co., 80 N.T.S. 811, 81 App.Dlv. 
414, affirmed 71 N.B. 468, 179 N.T. 
87. 

N.C.—Smith v. HartseU, 68 B.B. 172, 
150 N.C. 71. 22 L.R-A.,N.S., 203. 
Wash.—Duteau v. Dresbach, 194 P. 

, 547, 113 Waah. 646, 16 A,L.R. 1480. 
"Wyo.^hatcher v. Darr, 199 P. '988, 
940, 27 Wyo. 462, 16 A.L.R. 1442, 
citing OorpuB Jniis. 

T8. Ark.—First Nat. Bank v. Hanty, 
86 S.W.2d 967, 183 Ark. 619. 

CaL—Hare v. McQue, 174 P. 668, 178 
CaL 740, L.R.A.1918P 1099. 

Colo.—Wood V. Casserleigh, 71 P. 860, 
30 Colo. 287, 97 Am.S.R. 138, 

Del.—Johnson v. Higgins, 108 A. 647, 

7 Boyce 548. 

Qa.—Cates v. Kelley, 191 S.H. 384, 
66 Ga.App. 786,,citing OoTpns Juris, 
m.—See dictum in Johnson v. 

Pletsch. 94 I11.APP. 469. 

La.—McMahon v. Hardin, 121 So. 

678, 10 La.App. 416. 

Mlnn.-^Wolls v. Floody, 192 N.W. 
939, 940, 155 Minn. 126, citing, 
Corpus Jnrla. 

N.T.—BergoU Detective Service v. 


Walters, 267 N.T.S. 484, 239 App. 
Dlv. 439—Matter of Certain Lands 
for Bridge Purposes, 128 N.Y.S. 
999, 144 App.Dlv. 107. 

N.C.—Smith V. Harteell, 63 S.K J72, 
150 N.C. 71, 22 L.R.A.N.S., 208. 
Wash.—Duteau v. Dresbach, 194 P. 

547, 118 Wash. 646. 16 A.L.R. 1430. 
Wyo.—^Thatcher v. Iterr, 199 P. 938, 
940, 27 Wyo. 462, 16 A.L.R. 1442. 
citing Ooxpua Juris. 

13 CJ. p 448 note 80. 

Data to mtabllsh. superior lien 
An agreement between two de¬ 
fendants that one will famish the 
other data, information, and evi¬ 
dence in order that he may establish 
a superior lien on land involved in a 
suit and purchase It under execution 
sale and that, as a consideration 
for such assistance, the defendant 
furnishing the assistance shall have 
the right to purchase the land fqjr 
a specified consideration, is contrary 
to public policy, and is unenforcea¬ 
ble and void.—Quyer v. Prince, Tex. 
Clv.App., 106 S.W.2d 1091, error dis¬ 
missed. 

74. Cal.—Wilhelm v. Rush, 63 P.2d 
1158, 18 CalA.pp.2d 366. 

Ky.—Bell County Board of Educa¬ 
tion V. Lee. 89 S.W.2d 492, 239 Ky. 
317. 

Mont— TTfl-i fty V. Hollenbaok, 165 P. 
459, 53 Mont 494. 

N.T.—Wellington v. Kelly, 84 N.T. 
648. 

Ohio.—Gross v. CamphelL 160 N.E. 
611, 26 Ohio App. 460, affirmed 160! 
N.E. 852, 118 Ohio St 286. 

75^ Cal.—Harris v. Moore, 283 P. 76, 
102 CalApp. 413. 

-Ohio.-^troBS v. Campbell 160 N.B. 
511, 26 Ohio App. 460, afidrmed 160 
N.E. 862. 118 Ohio St 285. 

76. Colo.—Wood V. Casserleigh, 71 
P. 860, 30 Colo, ,287, 97 AmS-R. 
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138—Casserleigh v. Wood, 69 P. 
1024, 14 Colo.App. 266. 

77. Kan.—Hagan v. Wellington, 62 
P. 909. 7 KamApp. 74. 

7a Ky.—Jones v. Henderson, 226 
S.W. 34, 189 Ky. 412, 20 A.L.R. 
1471. 

13 C.J. p 448 note 38. 

Tuning state’s svldenoa by Joint de¬ 
fendant 

An agreement with one of several 
Jointly indicted that, If he will testi¬ 
fy candidly and fully, the facta will 
be presented to the court with a rec¬ 
ommendation of the prosecuting offi¬ 
cer that a nolle prosequi be entered 
is not illegal—^Nickelson v. Wilson, 
60 N.T. 362, reversing 1 Hun 615, 4 
Tbomps. & C. 104. 

79. Wyo.—Thatcher v. Darr, 199 P. 
988, 940, 27 Wyo. 462, 16 A.L.R. 
1442, quoting .Coiptis JUils. 

13 C.J. p 448 note 34. 

80. U.B.—Goodyear Tire & Rubber 
Co. V. Overman Cushion Tire Co., 
C.C.A-Ohio, 95 F.2d 978. 

Cal.—Pelkey v. Hodge, 298 P. 908. 
909, 112 CalApp. 424, citing Ootpus 
Juris. 

Ky.—Burchell v. Ledford, 10 S.W.2d 
622, 226 Ky. 166. 

Wash.—Wright v. Corbin, 67 P.2d 

868, 190 Wash. 260. 

Wis.—Miller v. Anderson, 196 N.W- 

869, 183 Wis. 168, 34 AL.R. 1629. 
Wyo.—Thatcher v. Darr, 199 P. 938, 

940, 27 Wyo. 452, 16 AL.R. 1442, 
quoting Corpus Juris. 

18 C.J. p 448 note 35. 

Ooutraot during dellheratloiL of Jury 
Contract, made while Jury in will 
contest were deliberating, to pay wit¬ 
nesses stated sum If contracting liti¬ 
gants won their case, held invalid 
as against public policy.—^Pelkey v. 
Hodge, 296 P. 908, 112 CalApp. 424. 
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he is to be paid more than his legal fces,^^ or 
other elements occur which tend to show that his 
evidence may be improperly influenced,82 the con¬ 
tract is against public policy. 

Contracts for the compensation of an expert for 
his services in preparing himself to give testimony 
at the trial are valid,8® but any agreement for 
testimony of an expert witness which contains a 
provision tending to induce perjured evidence is 
void as against public policy.®* So an agreement 
to pay such expert witness additional compensa¬ 
tion for such seiv'ices as are included in those for 
which the law fixes his compensation is against 
public policy,85 and the same is true where the 
pa>Tnent of the expert witness is dependent upon 
the success of the litigation.®® 


Suppression of evidence. A contract having for 
its object the suppression of evidence is illegal, ir¬ 
respective of whether the evidence relates to a 
criminal prosecution®^ or to a civil proceeding.88 

The agreement to suppress evidence may be sp. 
implied agreement.®® 

§ 226. Interference with Bidding at Judicial, 
Execution, and Similar Sales 

While agreements not to bid at public sales or to 
prevent competition In any way are In general Illegal, 
their illegality depends on the Intent of the parties, rather 
than upon their actual effect. 

While as a general rule agreements not to bid 
at a judicial, execution, foreclosure, or other pub¬ 
lic sale, or to prevent competition in any way 
at such a sale are illegal,®® this is not always 


Contlsffenoy not piesent 
Where plaintiffs gave a third per¬ 
son a power of attorney, to locate 
lands in their name on the public 
domain, and they claimed an interest 
in the locations, which bad been 
transferred to a mining association, 
an agreement to buy from plaintiffs 
shares of stock in the association 
at par In consideration of their mak¬ 
ing affidavits and aiding in procuring 
the Issuance of a patent, although 
conditioned upon the Issuance of a 
patent, is valid, and not open to 
attack on the theory that it pro¬ 
vided for compensation for testi¬ 
mony contingent upon the success 
of the litigation, for plaintiffs could 
not he compelled to make the affida¬ 
vits, and they also asserted Interest 
in the land, claiming to have ren¬ 
dered service which was also a con¬ 
sideration.—Thatcher v. Darr, 199 P. 
988, 27 Wyo. 462. 16 A.L.R 1442. 

8L Mass.—Keown it McBvoy v. 
Verlin, 149 N.E. 116, 268 Mass. 
374, 41 A.L.R 1319. 

Neb.—SUte v. First Bank of Nicker¬ 
son, 207 N.W. 674, 114 Neb. 423, 
45 A.Ii.R. 1418. 

Wis.—Miller v. Anderson, 196 N.W. 

869, 183 Wis. 163, 84 A.L.B. 1629. 
18 aj. p 449 note 86. 

OOBtxact not In ewesn of legal fees 
Ab Act Congr, Jatu 31, 1903, TJ.S. 
Comp.SL §f 4499-4503, providing for 
compulsory attendance of witnesses 
In land office hearings, etc., did not 
provide any means for procuring a 
witness to make an affidavit, or fees 
therefor, an agreement to compen¬ 
sate witnesses for affidavits to be 
used in such hearings is not invalid 
qn the theory that it provided for 
Compensation for the performanoe 
of a legal duty in excess of the legal 
fees.—Thatcher v. Dorr, 199 P, 988, 
'27 wyo. 452, 16 A.L.B. 1442, 

88. Ey.—fones v. Henderson, 226 S. 
W. 84, 189 Ey. 412, 20 A.Ii.B. 1471. 


Mo.—Stoedter v. Turner, App., 237 
S.W. 141. 

13 C.J. p 449 note 37. 

83. N.J.—Stanton v. Rushmore, 169 
A, 721, 112 N.J.Law 116, affirming 
166 A. 707, 11 N.J,Miac, 644. 

13 aJ. P 449 note 88. 

84. N.T.—Hough V. State, 130 N.Y. 

S. 407, 146 App.Dlv. 718, reversing 
124 N.7.S. 878, 63 Mlso. 26. 

Appraisal contract 
A provision of a contract for ex¬ 
pert testimony that the appraisal of 
property by Bu<di expert should be 
substantially less than an appraisal 
of an expert witness of the adverse 
paxty tends to produce perjured tes¬ 
timony and la therefore void as 
against public policy.—Hough v. 
State, supra. 

85. Del.—Thomas v. Buhl, 108 A. 
78, 80 Del 437. 

N.C.—^Davls v. Smoot, 97 S.E. 488, 
176 N.C. 688. 

18 CJ. p 449 note 89. 

86. Cal.—Von Eesler v. Baker, 21 
P.2d 1017, 181 Cal.App. 664. 

N.T.—Laffin v. Bllllngton, 86 N.Y.S. 
267. 

Wash.—Wright v. Corbin, 67 P.2d 
868, 190 Wash. 260. 

817. TJ-S.—Fidelity & Deposit Co. of 
Maryland v. Grand Nat Bank of 
St Louis. aaA.Mo., 69 F.2d 177, 
reversing, D.C., 2 F.Supp. 666. 
Ey.—Jones v. Henderson, 226 S.W. 

' 84, 189 Ky. 412, 20 A.L.R. 1471. 
Minn.—^American Nat Bank .of Lake 
Crystal v. Helling, 202 N.W. 20. 161 
Minn. 504—Wells v. Floody, 192 N. 
W. 989, 940, 166 Minn. 126, citing 
Ootpns Jtuia. 

N.C.—Johnson v. Pittman, 139 S.E. 

440. 194 N.C. 298. 

18 C.J. p 449 note 40. 

88. N.C,—Johnson v. Pittman, 189 
S.R 440, 194 N.C. 298—Smith v., 
Hartsell, 68 S.1I. 172, 160 N.a 
71, 22 L.B.A..N.B., 208. 
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Or.—Mitchell v. Coach, 162 P. 1068, 
88 Or. 46. 

18 C.J. p 449 note 41. 

Criminal prooess 

Contracts to stifle or suppress evi¬ 
dence or to hinder the prosecution of 
civil action by the use of criminal 
process to prevent appearance in 
a civil action are illegal and unen- 
forceabla—Daugherty v. Parsons, 
120 S.E. 519, 96 W.Va. 211. 

89. U.S.—Fidelity & Deposit Co. oT 
Maryland ▼. Giand Nat Bank of 
St Louis, C.C.A.MO., 69 F.2d 177, 
reversing, D.C., 2 F.Supp. 666. 

M, Ark.—Sturgis v. Wylie, 120 S. 
W.2a ^71. 

Ga.—^Dlxon v. Ernest L. Rhodes & 
Co., 162 S.B. 716, 44 Ga,App. 678 
—M. C. Kiser Co. v. Padrick, IIS 
S.E. 791, 30 Ga.App. 642. 

M4ch.—^Leland v. Ford, 228 N.W. 

218, 245 Mich. 599. 

Mo.—Vannoy v. Duvall Trust Co., 29 
S.W.2d 692—Vette v. Hackman, 
237 S.W. 802, 292 Mo. 138. 

N. J.—^Dorlson v. Shultz, 160 A. 497, 
109 N.J.Law 247, reversing 164 A, 
400, 9 N.J.Mi8C. 876. 

N.a-^ennlngs v. Jennings, 108 S.K. 
340, 182 N.C; 26. 

OkL—Bell V. Harrington, 196 P. 187, 
81 OkL 1. 

Or.—Rosenkrantz v. Baxde, 214 P. 
898, 107 Or. 888. 

Pa.—Ford Motor Co. v. Sweeten Au¬ 
tomobile Co., 178 A. 48, 818 Pa. 
177—Elsenberg v. Mifflin, 12 Pa. 
Dlst & Co. 102—Keal v. Silver- 
man, 81 LuzX.Reg. 397. 

S.C.—^Hughes V. Wilburn, 168 S.EL 
487, 166 S.C. 448. 

Tex.—Jves v. Culton, Com.App., 229* 
S.W. 821, affirming, CIv.App., 197' 
S.W. 619—Taylor v. liafevers, Com. 
App., 221 S.W. 967, reversing. Civ. 
App., 198 S.W. 661. 

Wash.—Spokane Savings ft Loan 
Soc. V. Park Vista Improvement 
Co., 294 P. 1028, 160 Wash. 12— 
Llndeman y. Duncan, 241 P. 7, 9, 
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so 91 for the mere fact that the agreement lessens 
competition is not in itself sufficient to make it in- 
valid.*^ Courts look more to the intent of the 
parties in making such agreements rather than sole¬ 
ly to the practical consequences which follow.93 
Thus the rule does not apply wjiere the object of 
the agreement is not to prevent competition, but 
to enable several persons to purchase together, 
afterward holding the property as a whole, or to 
divide it between them.94 Further, where the in¬ 
tention of the parties is fair and honest, and the 


primary purpose is not to suppress competition but 
to protect their own rights, and there is no fraudu¬ 
lent purpose to defraud others interested in the 
result, the sale or agreement may be upheld.®^ In 
addition a fair and open agreement between credi¬ 
tors, made with the knowledge and assent of the 
debtor that certain debts will be taken care of, 
provided the holders thereof will abstain from 
bidding, may be upheld,96 but all creditors must 
join in the agreement.®^ The fact that the contract 
in reality caused no injury to the person whose 


136 Waah. 698, dtlng Corpus ju¬ 
ris* 

IJ GJ. P 450 note 69. 

^jarialgtratox's 

Weathers v. Jarvis, 200 NJL 

886 . 

B.B. 791, 80 Ga.App. 842. 

Pa,— Bisenherg v. Miffin, 12 Pa.Diat 
& Co. 162. ^ ^ 

_^Taylor v. Ijafevers, Coin.App., 

221. S.W. 967, reversing, Clv.App., 
198 S.W. 66L 

Kortgage foieOlosuxe sale 
Ga.— Dixon v. Ernest L. Rhodes & 
Co. 162 S.E. 716, 44 Ga^APp. 678. 
Uo — YfitiTi Qy ▼. DuvaJl Trust Co., 29 
S.W.2d 692. 

HaoelveE’B sal* 

Pa,—Ford Motor Co. v. Sweeten Au¬ 
tomobile Co., 178 A. 48, 818 Pa. 
177. 

aC.—Hughes V. WHbum, 168 S.B. 
487, 166 S.G 448. 

Wash.— Llndeman V. Duncan, 241 P. 

7, 186 Waah. 698. 

Sale for vlolatton of neutrality laws 
Where plaintlfCs amd defendant 
contracted that defendant should 
purchase, at public auction, arms 
and ammunition seized by the Unit¬ 
ed States from a vessel violating the 
neutrality laws, the object being the 
suppression of competitive bidding, 
such contract was Illegal.—Rosen- 
krants v. Barde, 214 P. 898, 107 Or. 
338. 

Teador's Hem foreclosure saOe 
Tex.—^Ives v. Culton, Com.App., 229 
S.W. 321, affirming, Clv.App., 197 
'619—WilUama v. Flowers. 
CiT.App., 266 S.W. 1020. 

9L Mich.—Leland v. Ford, 223 N. 

W. 218, 246 Mich. 699. 

N.J.—Dorlson v. Shultz, 160 A. 497, 
109 N.J.Law 247, reversing J64 A. 
400, 9 N.J.M1SC. 376. 

9S. Go.-M. C. Kiser Co. v. Padrick, 
118 S.1. 791, 30 Ga.App. 642. 
yaiia. —^Phlppen v. Stlckney, 8 Mete. 
884. 

Tex.—Powers v. Ullmann, Stem & 
B^auase, ClvA^p., 16 S-W.ld 910. 
98b Tex.—Taylor v. Lafevers,' Civ. 
APP., 198 S.W. 651, reversed on 
other grounds, Com.App., 221 S.W. 
967. 


194. Mass.—Weathers v. Jarvis, 200 
N.B. 886. 

Ohio.—^Dudley v. Little, 2 Ohio 664, 
15 Am.D. 675. 

13 GJ. p 451 note 60. 

Pnrohase of public laud 

(1) Association of individuals for 
the purchase of federal public lands 
for their Joint interest is not In It- 
self contrary to public policy.—^Platt 
v. OUver, GGOhlo, 19 P.Cas.No. 
11,114,1‘McLean 296—Platt v. Oliver, 
iQ,C.OMo. 19 r.Cas.No.11.116, 2 Mo- 
|Lean 267, affirmed 8 How. 833, 11 L. 
Bd: 622. 

<2) But when an association is 
formed for the purpose of making 
speculative purchases of federal 
public lands, this rule does not ap¬ 
ply and such contract Is contrary 
to public policy.—Carrington v. Cal¬ 
ler, 2 Stew., Ala., 176. 


(8) In any case, only the govern¬ 
ment may complain that the contract 
is invalid as preventing competitive 
bidding.—^Easley v. Kellom, Neb., 14 
[Wall, U.3., 279, 20 L.Bd. 890. 
j^reemoLt not to bid at foreclosure 
sole 

(1) Such an agreement Is a valid 
consideration for promise, by owner 
of one-half Interest in equity of re¬ 
demption, that after he would bid in 
[property and give fifteen thousand 
dollar mortgage thereon, he Would 
give promisee, who owned one-fourth 

I Interest, three thousand dollar note 
secured hy second mortgage.—Fish¬ 
er V. Katler, 183 N.B. 769, 281 Mass. 
840.' 

(2) Contract whereby owner of 
one-fourth interest in equity of re¬ 
demption agreed not to bid at fore- 
I closure sale upon promise’ of owner 
I of one-half interest that, after he 
would bid In property and give fif¬ 
teen thousand dollar mortgage there- 

lon, he would, give promisee three 
I thousand dollar note secured by sec¬ 
ond mortgage. Is not contrary to 
I public policy.—^Fisher v. Katler, su- 
[pra. 

96 b Ark.—Sturgis v. Wylie, 120 S. 

w.2d 671, 578, citing Corpus Juris. 
IGa.—^Mathews v. Starr, 68 Ga. 621. 
Miss,—Grandberry v. Mortgage Bond 
& Trust Co., 182 So. 884, 169 Miss. 
460, followed In Graham v. Mls- 
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sisslppl Foundry & Machine Works, 
142 So. 2. 

Mo.—Vette V. Hackman, 287 S.W. 

802, 806, 292 Mo. 188, quoting Cor. 

, pus juris. 

|n.J.—D orlson v. Shultz, 160 A- 497, 
109 N.J.Law 247, reversing 164 A- 
400, 9 N.J.M1BC. 376—Becker v. 
Kelsey, 167 A. 177, 9 N.J.Mlsc. 

, 1265. 

Tex.—^Taylor v. Lafevers, Com.App., 
221 S.W. 967, reversing, Clv.App., 
198 S.W. 651. 

Wash.—Spokane Savings & Loan 
Soc. V. Park Vista Improvement 
Co., 294 P. 1028, 160 Wash. 12. 

18 C.J. P 461 note 61. 

I Attachment sale 

Ga.—Mathews v. Starr, 68 Ga. B21. 
Sxeoutloii sale 

I xj.s.—Wicker v. Hoppock, HI., 6 Wall. 

94, 18 L.Bd. 762. 

BCortgmge foredoBiixe sale 
La.—^Parlor City Lumber Co, v. Ban- 
del, 173 So. 787, 186 La. 982. 
w.j._Dorlson v. Shultz, 160 A. 497, 
109 N.J.Law 247, reversing 164 A. 
400, 9 N.J.Mlsc. 876. 

Or.—^Alpha Corporation v. McCredle, 
70 P.2d 46. 

Wash.—Spokane Savings ft Loan 
Soc. V. Park Vista Improvement 
Co., 294 P. 1028, 160 Wash. 12. 
Pledgor’s lieu otedltoxs could law¬ 
fully appoint one of creditors to bid 
[for group at Judicial sale at amount 
theretofore agreed upon, where lack 
of competitive bidding was not 
chargeable to creditors—Blair v. 
[Hewitt, 66 P.2d 607, 186 Wash. 480. 


96 . Va.—Bolling v. Mullins, 68 S. 

R 982, 111 Va 260. 

97 , W.Va—Fallon v. Layfleld, 119 

S.B. 172, 94 W.Va. 428. 

Au agreement made by a oreditor 
with the Ixisolveut debtor oud bis 
wlfe^ to the effect that the creditor 
would refrain from bidding at a Ju¬ 
dicial sale of debtor's lands and 
permit debtor’s wife and sons to buy 
It in at an undervalue, in conslderar 
tion whereof the wife was to pay or 
secure the payment of the balance 
I of creditor’s debt, alter applying^ 
thereon Its proportion of the pro-* 
oeeds of the sale, was void as against 
public policy, where It appears thore 
were other creditors of the insolvwit 
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property was sold, or other person interested there¬ 
in, will not relieve it from its illegality.®* 

An agreement which does not tend to affect the 
price or prejudice the sale is not void.®® So, where 
the purpose of the agreement is to increase the bids, 
the agreement is against public policy.^ 

Knowledge and consent of persons liable to be 
injured. A contract tending to suppress competi¬ 
tion in bidding at a public sale will be relieved of 
illegality if made with the knowledge and consent 
of all persons who could in any way be injured 
by it* 

§ 227. Agreements Affecting Criminal Prose¬ 
cutions Generally 

Agreements tending to suppress the Investigation of 
criminal offenses are Illegal. Ordinarily agreements to 
secure ball for the accused in a criminal case are valid, 
as are agreements to Indemnify the surety. Whether an 


agreement to employ private counsel to assist In a prose¬ 
cution Is valid is disputed. 

Agreements which tend to suppress leg^ investi¬ 
gation concerning criminal offenses, or the imposi¬ 
tion of the due punishment therefor, are illegal, 
although they do • not amount to compounding an 
offense.3 Under this rule agreements are invalid 
where they are for the rendition of services to pre¬ 
vent the finding of an indictment,^ or for its 
quashing or dismissal.® The same is true of agree¬ 
ments for the purpose of aiding in the escape of 
criminals,® or concealing the fact that a person 
is breaking or has broken the law,^ or securing 
judicial clemency,® or preventing enforcement of a 
criminal statute,® or of using influence, or en¬ 
couraging the use of influence, with prosecuting 
attorneys and other officials in respect to criminal 
prosecutions generally.^® , An agreement for settle¬ 
ment of a criminal prosecution, when made with 


whose rights were tnjurioualy alfect- 
ed thereby.—Fallon v. Layfleld, su¬ 
pra. 

9& Mass.—Oibbs y. Smith, 115 
Mass. 692. 

Fa.—Barton y. Benson, 17 A. 642, 
126 Pa. 481, 12 Ain.S.R. 883. 

£tL the •hgan.oe of proof that the 
parties would have Md, had not the 
agreement been made, an agreement | 
to purchase at a sale of a bankrupt's 
property and resell to the other par¬ 
ty, If such other party would as¬ 
sume a debt due the purchaser, is 
not Invalid.—M. C. Kiser Co. v. Pad- 
rick. 118 S.B. 781. 30 GaJ^p. 642. 

99. Ga.—Lanier v. Council, 176 S.BI 
614, 179 Ga. 568. 

Iowa.—Ellis V. Mosler, 2 Greene 246. 
La,—Cain v. Blackwell, App., 167 So. 
286. 

Tex.—Powers v. ITllmann, Stem & 
Kraussei CivApp., 16 S.W-2d 910. 

1. Mich.—Leland v. Ford, 228 N.W. 

218, 246 Mich. 699. 

Partiitloit sale ■ 

Contract that If plaintiff would 
raise bid on certain land at a par¬ 
tition sale, he would get a share of 
any higher bid which might be mada 
is not void.—Jennings y. Jennings, 
108 S.E. 340, 182 N.C. 26. 

8. N.a—Graham y. Reid, 18 N.C. 
864. 

13 aj. p 451 note 64. 

a. TJ.S.—PideUty & Deposit Co. of 
Maryland v. Grand Nat Bank of 
St Louis, O.CA.MO., 69 F.2d 177, 
reversing, D.C., 2 F.Supp. 666. 
Ala.—Wilson v. Singer Sewing Mach. 

Ca, 108 So. 358, 214 Ala. 636. 

Ark.—Smith v. Thomas, 48 S.W.2d 
661. 186 Ark. 613. 

Ey.—Jones v. Henderson. 226 8.W. 
It 189 Ky..412, 20 AL.R. 1471— 


Johnson v. McMiUion, 199 S.W. 
1070. 178 Ky. 707, L.R.A1918C 244. 
Mich.—Case v. Smith, 66 N.W. 279, 
107 Mich. 416, 61 Am.S.R. 341, 81 
L.R.A 282. 

Minn.—Wells y. Floody, 192 N.W. 
989. IBS Minn. 126. 33 AL.R. 776, 
citing Corpus Juris. 

Mont—^Portland Cattle Loan Co. y. 
Featherly, 241 P. 322, 828, 74 Mont 
681, citing tOorpus Juris. 

N.C.—Johnson v. Pittman, 139 S.B. 
440, 194 N.C. 298—Aycock v. Gill, 
111 S.B. 842, 188 N.a 271, 24 AL. 
R. 1449—Corbett v. Clute, 60 S.B. 
216. 137 N.a 646. 

13 C.J. p 449 note 42. 

Bill or note for concealment of orime 
or suppression or hindrance of 
criminal prosecution see Bills and 
Notes § 154c. 

Bond for payments to assaulted 
person. If given as ransom for free¬ 
dom of defendant sentenced to Jail, 
*waa unenforceable.—Myers v. Bam- 
hardt 161 KE, 716, 202 N.a 49. 

Contxaet to xelmbiusa the owner 
of a diamond ring if it were not dis¬ 
covered, provided detectives were 
not called in. is void.—^Whitaker v. 
Rlchmon, 78 Fa.Super. 203. 

IndsmTilty against damages 
Contract of manufacturer, agree¬ 
ing to indemnify purchaser of bever¬ 
age warranted nonlntoxicatlng 
against all damages for prosecution 
for violation of prohibition law by 
reason of retailing. Is not void.— 
Owens V. Henderson Brewing Co., 
216 S.W. 90, 186 Ky. 477. ■ 

Becovery of stolen property 
To render contract to pay for re¬ 
covery of stolen property illegal, it 
is unnecessary that there be com¬ 
position of felony.—^Fidelity & De¬ 
posit Co. of Maryland v. Grand Nat 
Bank of St Louis, D.C.Mo., 2 F. 
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Supp. 666, reversed on other 
grounds, C.C.A, 69 P.2d 177. 

4k Tex.—Robertson v. Shinn Gro¬ 
cery Co., Clv.App., 34 S.W.2d 867, 
error refused, citing Corpus Juris. 
18 C.J. p 449 note 48. 

6. Tenn.—Tapp v. Ladd, 8 Tenn. 
App. 145. 

18 C.J. p 449 note 44. 

8. U.S.—Fidelity & Deposit Co. of 
Maryland v. Grand Nat Bank of 
St Louis, D.C.MO., 2 F.Supp. 666, 
reversed on other grounds, C.C.A, 
69 P.2d 177. 

18 C.J. p 449 note 45. 

7. U.S.—Fidelity & Deposit Co. of 
Maryland v. Grand Nat Bank of 
St Louis, aaAMo., 69 F.2d 177, 
reversing, D.a, 2 F.Supp. 666. 

Ala.—Wilson v. Singer Sewing Ma¬ 
chine Co., 108 So. 368, 214 Ala. 636. 
Ark.—Winter v. Lewis, 200 S.W. 981, 

182 Ark. 399. 

Ky.—Jones v. Henderson, 226 S.W. 

34, 189 Ky. 412, 20 ALJt. 1471. 
Minn.—^American Nat Bank of Lake 
Crystal v. Helling, 202 N.W. 20, 
161 Minn. 604. 

18 C.J. p 460 note 46. 

a Mich.—Buck V. Paw Paw First 
Nat Bank, 27 Mich. 298, 15 Am.R. 
189. 

9. Tenn.—Arlington Hotel Co. v. 
EwjLjxe, 188 S.W. 964, 124 Tenn. 
686, 88 L.R.A.N.S.. 842. Anutas. 
191SA 121. 

la Mass.—^Tremont Trust Co. v. 

Brand, 188 N.E. 664, 244 Mass. 421. 
Minn.—Wells v. Floody, 192 N.W. 

989, 166 Minn. 126, 33 AL.R. 776. 
N.a— Aycock v. Gill, 111 S.B. 842, 

183 N.a 2'71, 24 AL.R. 1449. 

N.D.—Janzen v. Cnun, 197 N.W. 188, 

60 N.D. 644. 

13 C.J. p 460 note 49. 
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an officer authorized by law to make such a settle¬ 
ment, is not illegal, no unlawful purpose being 
shown.^^ 

Agreements as to bail. Public policy favors bail 
in criminal cases, and it has been held that an 
agreement to secure bail for an accused,!^ or an 
agreement by an accused to pay' a third person 
for becoming his bail, is not against public policy 
An agreement to procure a straw bail is, of course, 
illegal and a fraud on the courtA^ Likewise an 
agreement between an attorney and a layman that 
the latter shall be surety for criminals and the' 
former shall defend such criminals, with a divi¬ 
sion of fees, is contrary to public policy and can¬ 
not be enforced.lB An agreement with a police 
lieutenant for cash bail to secure the appearance 
of persons under arrest has been held to be void 
as against public policy While, following the 
English rule, there is authority to the effect that 
a contract to indemnify a surety on a bail bond 
in a criminal case is illegal and void where it 
is entered into by the prisoner himself,!^ by ap¬ 
parently the weight of authority agreements of in¬ 
demnity of bail sureties are regarded as legal.18 
However, it has been held that an agreement by a 
third person to indemnify a prosecutor for becom¬ 
ing bail for an accused person is against public 
policyA9 
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A contract which permits the employment of an 
attorney by the surety to represent accused in 
substitution of his own attorney, and to appear 
in accused’s absence and enter a plea of guilty 
without the knowledge of accused, is contrary to 
public policy.20 

Employment of private counsel to aid prosecur- 
tion. An agreement by which private parties em¬ 
ploy an assistant to aid the official attorney in a 
criminal prosecution has been held not against 
public policy,2i ■ but a contrary holding has been 
made.22 

§ 228. Compounding Offenses 

A contract Involving an express or Implied agreement 
not to prosecute a felony or misdemeanor Is void where 
a criminal proceeding Is pending or where a crime actual* 
ly has been committed. 

The compromise or compounding of offenses, 
whether felonies or misdemeanors, is illegal, a topic 
treated in Compounding Offenses § 1 et seq., and, 
subject to requirements hereafter stated, agree¬ 
ments involving such compromises, either in whole 
or in part, are void.®® . Compounding a crime be¬ 
ing itself criminal, an agreement not to prosecute 
is void, not only because it is against the policy 
of the law,2^ but also because the agreement is 


IL Kan.—williams v. Cave, 27 P. 

2d 272, 138 Kan. 586. 

18 C.J. p 450 note 50. 
la. Miss.—Hewlett v. Cincinnati, 
etc., R. Co., 4 So. 647, 65 Miss. 463. 
18 C.J. p 450 note 61. 
la Tex.—Karakey v. Mollohan, dv. 

App., 16 S.W.2d 6S2. 

13 CJ. p 450 note 52. 

1<1 Mass.—Way v. Greer, 81 N-E. 
lOOS, 196 Mass. 237. 

16, Tenn.—Prince v. Fox, 2 Tenn. 
Civ.App. 819. 

la Pa.—Commonwealth v. PUns- 
daJe, 85 Pa.Super. 288. 

17. U.S.—"Q. S. V. Greene, C.C.Va., 
168 F. 442. affirmed 184 F. 483, 107 
CCA. 27, reversed on other 
grounds 82 S.Ct 699, 224 U.S. 567, 
66 L.Ed. 889. 

18 GJ. p 450 note 65. 

la CaL—Tlschhauser v. Jarvis, 273 
P. 66, 96 CalApp. 624. 

HL—Bryson v. Fischer, 268 HLApp. 
602. 

Mlsa—Banks v. Brodofsky, 187 So. 

828, Ul Miss. 466. 

81 C.J, p 425 note 22. 

la Pa—Mayne v. Fidelity, etc., Co., 
8 PaDlst 711, reversed on other 
grounds 48 A. 469, 198 Pa, 490. 

sa Cal.—T?schhau8er v. Jarvis, 273 
P. 66. 95 CalApp. 524. 


ai. Ky.—Price v. Caperton, 1 Duv. 
207. 

28. Wla—Rock V. Bkem, 166 N.W. 
197, 162 Wla. 291, L.R.A1916D 469. 

aa U.S.—Rutherford v. Elliott, C. 
C.AKy„ 28 F.2d 260, affirming, D. 
a. In re Varney, 22 F.2d 280—Hol¬ 
man V. Marzolf, D.C.Mlch., 6 F. 
Supp. 605. 

Ark.—^Winter v. Lewis, 200 S.W. 981, 
182 Ark. 899—Johnson v. Graham 
Bros., 186 S.W. 868, 98 Ark. 274. 
Ga.—^Epps V. Anderson, 118 S.E, 27, 
28 GaApp. 745. 

HL—Tramblay v. Hyde Park State 
Bank, 168 N.E. 6, 386 IlL 80—No¬ 
lan v.> Koeppe, App., 15 N.E.2d 37 
—Henderson v. Victor, 268 Ill. 
App. 614—^Farmers' Nat Bank of 
Princeton v. Rosenkrans, 240 lU. 
App. 280—Oconto Nat Bank v, 
Weber, 240 IlLApp. 222. 

Ky.—Perry v. Lambert’s Guardian, 
65 S.W.2d 678, 261 Ky, 661—Steele 
V. Crawford, 248 S.W. 197. 198, 197 
Ky. 798, citing Corpus Jnila— 
Jones V. Henderson, 225 S.W. 84, 
189 Ky. 412, 20 AL.R. 1471. 
Mass.—WolIE V. Perkins, 149 N.E. 
691, 254 Mass. 10. 

Mo.—Hart v. Brown, App., 216 S.W. 
562. 

Neb.—Cltiaens’ Nat Bank v. Polskl, 
241 N.W. 110, 122 Neb. 668. 
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N.H.—BIsbee v. Pulpit Farm Dairy, 
100 A 672, 78 N.H. 372. 

N.C.—Johnson v, Pittman, 189 S.K 
440, 194 N.C. 298—Aycocfc v. Gill, 
111 S.B. 842, 188 N.C. 271, 24 AL. 

R. 1449. 

Pa.—Swank v. Flaherty, 82 Luz.L. 
Reg. 287. 

Tenn.—^Wlndt v. Lindy, 84 S.W.2d 
99, citing Corpus Juris, and cer¬ 
tiorari denied 66 S.Ct. 171, 296 U. 

S. 687, 80 L.Bd. 453. 

Tex.—^Duncan v. Piper, CivApp., 79 
S.W.2d 173. 

18 C.J. p 452 note 66. 

Contract by alitoney to use money 
given him in settlement of a crim¬ 
inal prosecution against his client 
is void.—Jones v. Henderson, 226 S. 
W. 34, 189 Ky. 412, 20 A.L.R. 1471. 

Existence of oonsidsratLon imtnate- 
rial 

U.S.—^Fidelity & Deposit Co. of 
Maryland v. Grand Nat Bank of 
St Louis. C.CA.MO., 69 r.2d 177, 
reversing, D.C., 2 F.Supp. 666. 

Transaction not favored or oom- 
mended 

Or.—^Port of Nehalem v. Nicholson, 
269 P. 900, 122 Or. 628. 

Tex.—Gostlck V. State, 8 S.W.2d 167, 
110 Tex.Cr. 282. 

M. Ky.—Perry v. Lambert’s Guard- 
. Ian. 66 S.W.2d 678, 261 Ky. 66L 
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itself a crime, as is stated in Compounding Of¬ 
fenses § 5. Common instances of instruments as 
to which this principle has been held applicable 
are bills and notes, see Bills and Notes § 154 c, 
deeds, see the C.J.S. title Deeds § 65, also 18 C.J. 
p 242 note 70, and realty mortgages, see the C.J. 
S. title Mortgages § 144, also 41 C.J. p 441 notes 
31^5. The liability of a surety on principal’s ob¬ 
ligation to compound a felony is considered in the 
C.J.S. title Principal and Surety § 20, also SO C 
J. p 19 notes 2, 3. 

Necessity of agreement not to prosecute. As 
stated in Corpus Juris, which statement has been 
judicially quoted and cited-with approval, to ren¬ 
der an agreement illegal as an agreement to com¬ 
pound a crime, it is essential that there shall be an 
agreement not to prosecute,although the s^ee- 
ment may be either express or implied.^® The 
law does not prevent one whose property has been 
stolen or whose rights have been interfered with 
through the commission of a crime to compromise 
with the wrongdoer, if it is not agreed either ex¬ 
pressly or impliedly that the prosecution for the 
offense shall be suppressed or stayed.^? Illustra¬ 
tions of this rule are agreements by which security 
is given for the value of property stolen^* or em- 
bezzled.2fi The mere hope that criminal prosecu¬ 
tion may be prevented is not alone sufficient to pre¬ 
vent recovery and mere threats to prosecute, 
while they may amount to duress so as to render a 


promise voidable, as stated supra § 172, will not 
avoid an agreement made by a defaulter for the 
purpose of making reparation to the person in¬ 
jured by his misdoing, if there is no agreement 
not to prosecute.®^ Even a promise not to pros¬ 
ecute is not illegal, where it is made, not for the 
sake of gain, but from motives of kindness and 
compassion,32 or on account of relationship,38 or 
where no prosecution is threatened.®^ 

Commission of crime. As to whether the gen¬ 
eral rule that agreements - involving compromises 
or compounding of offenses, either in whole or in 
part, are void is dependent upon the commission 
of a crime, a distinction is made between a crim¬ 
inal prosecution actually pending and a charge or 
suspicion of crime where no criminal proceedings 
have yet been commenced. If a criniinal prosecu¬ 
tion is in fact pending at the time, either by the 
finding of an indictment or otherwise, then the 
public interest in the prosecution of the actual 
pending charge is of such a nature as to avoid 
any security for a debt given on an agreement for 
the stifling of the pending prosecution, even though 
the debt thus secured was^due;85 but where no 
criminal proceedings are pending the actual com¬ 
mission of the crime alleged to have been com¬ 
pounded must be shown.® * The reason is that if 
no criminal charge is actually pending for trial 
or prosecution, the public interest is, not that 
there should be a charge in any event, but only 


Mass.—Wolit V. Perkins, 149 N.E. 
691. 264 Mass. IV. 

Neb.-—Citizens’ Nat. Bank v. Polski, 
241 N.W. 110, 122 Neb. 668. 

N.C.—Johnson v, Pittman, 189 S.B. 
440, 194 N.C. 298. 

Tex.—^Duncan v. Piper, Ciy.App., 79 
S.W.2d 172. 

Wis.~Harltos v. Haritos, 202 N.W. 

181, 186 Wls. 469. 

18 C.J. p 462 note 65. 
as. Iowa,—In re CnykendaU's Es¬ 
tate. 278 N.W. 117. 

Okl.—Bnimmett v. McGk)wan, 24 P. 
2d 980, 981, 166 OkL 59, quoting 
Corpus Joxls. 

Tex.—Ward v. Ward, CIv.App., 68 
S.W.2d 1071, error dismissed. 

13 aj. p 463 note 69. 

96. U.S.—Fidelity & Deposit Co. of 
Maryland v. Grand Nat. Bank of 
St Louis, C.C.A.MO., 69 P.2d 177, 
reversing, D.C., 2 F.Supp! 666. 

HL—^Henderson v. Victor, 268 Ill. 
App. 614—Oconto Nat Bank v. 
Weber, 241 IlLApp. 222—Farmers’ 
. Nat, Bank of Princeton v. Rosen- 
krans, 240 IlLApp. 230. 

Mo.—Mississippi Valley Trust Co. v. 

Begley, 262 S.W. 76. 298 Mo. 684. 
Tex.—Ward v. Ward, Civ.App., 68 
S.W.2d 1071, error dismissed. 

18 C.J. p 458 note 70. 


lieadliig case is Sumner v. Sum¬ 
ners, 64 Mo. 340—^Mississippi Valley 

Trust Co. V. Begley, 262 S.W. 76, 83, 

298 Mo. 684. 

117. U.S.—^Fidelity & Deposit Co. of 
Maryland v. Grand Nat. Bank of 
St. Louis, C.C.A.MO., 69 F.2d 177, 
reversing, D.C., 2 F.Supp. 666. 

Ark.—Smith v. Thomas, 48 S.W.2d 
661, 185 Ark. 613. 

Ga.—^Epps V. Anderson, 113 SiB. 27, 
28 GaA^pp. 746. 

Ell.—Tramblay v. Hyde Park State 
Bank, 168 N.B. 6, 836 Ill. 80— 
Austin V. Feron, 7 N.B.2d 476, 
289 IIl.App. 528—Henderson v. Vic¬ 
tor, 268 IlLApp. 614—Hertel v. 
Rebhan, 264 IlLApp. 648—^Farmers' 
Nat Bank of Princeton v. Rosen- 
krans, 240 IUA.pp. 280—Oconto 
Nat. Bank v. Weber, 240 IlLApp. 
222 . 

Ky.—^Utterback v. Farmers’ Nat 
Bank, 16 S.W.2d 468, 455, 228 Ky. 
827, quoting Oozpns JYixls. 

Tex.—^Randolph v, Armstrong, Civ. 
App., 67 S.W.2d 927. 

13 C.J. p 463 note 71. 

S8L Colo.—^Percberon-Norman Horse 
Co. V. Downen, 81 P. 601, 18 Colo. 
71. 

13 aj. p 453 note 72. 
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29. Kan.—Blair Milling Co. v. Frult- 
ager, 215 P. 286, 288, 118 Kan. 
432, quoting Corpus Juris. 

18 C.J. p 468 note 73. 

30. U.S.—^Fidelity & Deposit Co. of 
Maryland v. Grand Nat. Bank of 
St Louis, ac.A.Mo., 69 P.2d 177, 
reversing, D.C., 2 F.Supp. 666— 
Rutherford v. Elliott, aC.A.Ky., 28 

• F.2d 260, afllnnlng, D.C., In re Var¬ 
ney, 22 P.2d 230. 

Tex.—Ward v. Ward, Civ.App., 68 S. 
W.2d 1071, error dismissed. 

31. N.D.—Grandin Ins. Co. v. Har- 
tung, 191 N.W., 788, 784, 49 N.D. 
864, quoting Corpus Juris. 

13 GJ. p 464 note 77. 

32. Mass.-Ward v. Allen, 2 Mete. 
58, 36 Am.D. 387. 

N.T.—Hatch v. Collins, 34 Hun 814. 

33. W.Va—^Dodson v. Swan, 2 W. 
Va 611, 98 Am.D. 787. 

3ii Iowa—Smith v. Morgan, 240 
N.W. 267, 214 Iowa 666. 
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18 C.J. p 464 note 78. 

36. N.D.—Grandin Ins. Go. v. Har- 
tung, 191 N.W. 783, 784, 49 N.D- 
864, quoting Corpus Juris. 
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in case a crime has been actually committed; and 
proof, therefore, that the crime had been committed 
lies at the basis of the charge of illegality.S^ This 
distinction, however, is not observed in all of the 
cases,and the broad general rule has been stated 
that a contract cannot be void as compounding a 
felony, where no felony has in fact been com- 
mitted.33 

Particular offenses. In applying the doctrine 
that agreements involving the compounding of 
crime are illegal and void, most of the courts seem 
to make no distinction between felonies and misde¬ 
meanors, but to hold that it is illegal to make 
an agreement to compound any public offense.^® 

In a number of states the settlement of some of¬ 
fenses, generally minor misdemeanors, the prose¬ 
cution of which is not a matter of particular pub¬ 
lic interest, is permitted by judicial decision or by 
statute,*^ Where the prosecution is criminal in 
form only, or where the injury complained of is 
of a purely private and personal nature, in no way 
involving the interests of the public, an agreement 
for its settlement is not invalid.43 Jn some states 
there may be a compromise or settlement of pros¬ 
ecutions for obtaining money or goods by false 
pretenses,^3 for embezzlement,^^ for the offense 

f j 

56. Cal.—AMestov v. Electric Kapid 
Transit Cftl, 30 P. 660, 96 CaL 811. 

57. N.C.—Cameron v. McFarland, 4 
N.C. 299./6 Ain.D. 666. 

U.S.-jw. J. McCahan Sugar Re¬ 
fining &t Molasses Co. v. Stoffel, C. 
C.A.Pa.,' 41 F.2d 651, affirming, D. 
C., StollCel V. W. J. McCahan Sugar 
Refining & Molasses Co., 85 F.2d 
602—^Ballinger Oil Mill v. South¬ 
ern Cotton Oil Co., C.C.A.T8X., 37 
F.2d 472. 

Ala.—Jolm Hancock Mut Life Ins. 
Co. v.>arge, 162 So. 277, 230 
Ala. 62i—Eminent Household of 
Columbian Woodmen v. Payne, 88 
So. 454, 18 Ala.App. 23. 

AtIz. —Otero V. Banco de Sonora, 225 
P. 1112, 26'>Arls5. 366—San Francis¬ 
co SacurltlesVporporatlon v. Phoe¬ 
nix Motor Co., v220 P. 229, 26 Aria 

B31- 

CaL—Mannix v. Superior Court In 
and for Sacramento County, 24 P. 
2d 507, 188 Cal.App. 740—Long v. 

* Chronicle Pub. Co., 228 P. 878, 68 
CaLApp. 171—McCormick v. Wood¬ 
men of the World, 207 P. 943, 67 
CaLApp. 668. 

Colo.—In re Brown’s Estate, 176 P. 
477. 66 Colo. 341. 

Conn.—^Parker, Peebles ft Knox v. El 
Saleh, 141 A 884, 107 Conn. 546, 
69 AL.R. 1424. 

La.—Saint v. MarteL 63 So. 432, 127. 
La. 73—State v. North American 
Land, etc., Co., 31 So. 172, 106 La. 

603 


®r. Pa.—Smith V. Blachley, 41 A 
619, '188 Pa, 560, 68 Am.S.R 887. 

13 C.J. p 464 note 80. 

38. Ark.-Beal, etc., Dry Goods Co. 

V. Barton, 97 S.W. 68, 80 Ark. 826. 
18 C.J. p 464 note 81. 

39 . Cal.—^Woodham v. Allen, 62 P. 
398, 130 CaL 194. 

Tenn.—^Vaughn v. Lee, '1 Tenn.App. 

30, 85, citing Corpus Jails. 

Tex—Day v. Mallard, ComApp., 228 
S.W. 164, affirming Mallard v. Day, 
Clv.App., 204 S.W. 246. 

13 C.J. p 454 note 8L 

40. Mass.—Partridge v. Hood, 120 
Mass. 403, 21 AnuR. 624. 

13 C.J. p 464 note 88. 

41. Ky.—Archie v. Brown, 209 S.W. 
522, 183 Ky. 692. 

Pa.—Swank v. Flaherty, 82 Luz.L. 
Reg. 287. 

13 C.J. p 464 note 84. 

43. S.C.—Mathlson v. Hanks, 20 S. 
GL 626. 

13 aJ. p 466 note 86. 

43. Pa.—Rothermal v. Hughes, 19 A 
677, 184 Pa. 610—Oeler v. Shade, 
109 Pa. 180. 

44. Pa.—Williams v. Dreshler, 14 
Wkly.N.C. 211. 

46. Pa.—Brown v. McCrelght, 41 A 
45, 187 Pa. 181. 

-ML Ind.—Wells v. Sutton, 86 Ind. 
70. 

417. Iowa.—Bader v. BUscox, 174 N. 

W. 666, 188 Iowa 986. 10 ALJL 


816—Armstrong v, Lester, 48 Iowa l 
159. 

46. N.J.—Price v. Summers, 6 N.J. j 
Law 678. 

18 C.J. p 455 note 90. 

46. Mich.—Meech v. Lee, 46 N.W. I 
883, 82 Mich. 274. 

18 CJ. P 455 note 92. . 

50. Minn.—American Nat Bank of 
Lake Crystal v. Helling, 202 N.W. 
20. 161 Minn.. 604. 

N.T.—Becker v. Llpsky, 21 Pa.Dlst 
ft Co. 308. 

13 C.J. p 455 note 98. 

61. Mass.—Partridge v. Hood, 120 
Mass. 403, 21 Am.R. 624. 

58. La.—Perry v. Prllot 6 Mart.,N. 
S., 217—Leggett v. Feet 1 La. 288. 

63i- Tex.—Welbom v. Norwood, 20 
S.W. 1129, 1 Tex.ClT.App. 614. 

18 C.J. p 465 note 96. 

64 Ala.—Berry v. Dunn, 78 So. 61, 
201 Ala* 276, I*R.A1918D 989. 

Ky.—Miller v. Commonwealth, 109 S. 
W.2d 841, 270 Ky. 878—Perry v. 
Lamhert’8 Guardlcm, 66 S.W.2d 678, 
261 Ky. 661—Clark’s Adm’x v. 
CampbelL 279 S.W. 827, 212 Ky. 
341—Steele v, Crawford, 248 S.W. 
197, 197 Ky. 798. 

13 C. j. p 466 note 97. 

55. Mich.—McKenzie v. Lynch, 183 
N.W. 490, 167 Mloh. 688, 86 L.RA, 
N.S., 996, Ann.Ca8.1913A 704 
12 C.J. n 466 note 98. 


of removing goods of a debtor to prevent a levy,*® 
for criminal conversation,^6 for seduction, w'here 
the compromise is marriage,and for assault or 
assault and batter}'.'*^ On the other hand, it has 
been held many times that it is illegal to com¬ 
promise or to settle a prosecution for obtaining 
money or goods by false pretenses,for larceny 
or embezzlement,®^ for mortgaging property sub¬ 
ject to an existing encumbrance without disclosing 
such fact,®^ for fraud against the insolvency laws,®^ 
for forgery,®5 for seduction or rape,®* for adul¬ 
tery,®® for obstructing a highway,®® and for mali¬ 
cious mischief.®^ The legality of an agreement 
compromising and settling a bastardy proceeding is 
considered in Bastards § 43. 


§ 229. Ousting Jurisdiction of Coiirts 

Contract provisions intended to oust courts of their 
Jurisdiction In advance, as distinguished provisions 
merely imposing conditions on the exercise of the right 
to sue, are void. This rule has been frequently considered 
in determining the validity of contracjjis aa to venue, 
perlode of limitation, notice or demand, and evidence. 

Agreements made in advance 'of controversy 
whose object is to oust the jurisdiction of pit 
courts are contrary to public ppUcy and will mot 
be enforced.®® The principle has been appli^ to 
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a stipulation in a contract that a party who breaks 
it may not be sued,69 that neither party to the 
contract may resort to the courts 6® to an agree¬ 
ment designating a person to be sued for its breach 
who is nowise liable and prohibiting action against 
any but him,61 to a provision in a lease that the 
landlord shall have the right to take immediate 
judgment against the tenant in case of a default 
on his part, without giving the notice and demand 
for possession and filing the complaint required by 
statute,®^ to by-laws of a benefit association that 


the decisions of its ofiicers on a claim shall be final 
and conclusive,®® and to other agreements of a 
similar tendency.®^ This rule is limited to ad¬ 
vance stipulations as to controversies, for after a 
right has accrued, or an obligation has been in¬ 
curred, a party may waive his rights or refuse and 
neglect to enforce them.®® An agreement which 
merely imposes conditions as to the exercise of the 
right to sue does not oust the courts of jurlsdic- 
tion.66 


621, 87 Am.S.R, 309—Riley v. Ho¬ 
gan, 5 La.App. 164. 

Me.—Conant v. Arsenault, 111 A. 678, 
119 Me. 411. 

Mass.—Paaton v. Babaon Statistical 
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Mass. 424^ 

Mich.—^Utter v. Travelers’ Ins.»Co., 
82 K.W. 8^2. 65 Mich. 645. 8 Axn. 

S. R. 918. ; 

Mo.—^Brucker v. Georgia Casualty 
Co.. 82 B.W.2d 1088, 326 Mo, 856— 
Kansas City' First Nat. Bank v. 
mite, 120 Sr.W. 36, 42, 220 Mo. 
717, 182 Ain.8^H. 612, 16 Ann.Caa. 
jS89—Progressive Finance & Realty 
Co. V. Stempel, App., 95 S.W.2d 834. 
N.T.—Sliosberg v. New York Life 
Ins. Co.. 217 N.Y.S. 226, 217 App. 
Dlv. 686, modifying 211 N.T.S. 270, 
125' Mlsc. 417—Bres'cia Const. Co. 
V. Stone Masons’ Contractors’ 
Ass’n, 187 N.T.S. 77, 196 App.Div. 
647—^Parker v. Krauss Co., 284 N. 

T. S. 478, 167 Mlsa 6t67, affirmed 

292 N.T.S. 966, 249 Api3.Div. 718— 
Harry Hastings Attractions v. 
Howard, 196 N.T.S. 228; 119 Misc. 
326—Stagg V. British ^-Controlled 
Oilfields, 192 N.T.S. 696, Ul7 Misc. 
474. ] 

N.G—Gaither v. Charlotte Motor Car 
Co., 109 S.H. 862, 182 N.'.C. 498. 
OkL—Modem Woodmen ofv America 

V. Michelin, 226 P. 168/ 101 Okl. 
217, 36 A.L.R. 97L f 

Tenn.—Harmon v. Komlsd.r, 16 Tenn. 
App. 405, 409, citing Cbipus Jnxls 
—DaFoe v. Starek, ^ Tenn.App. 
668 . / 

TejE.—^Holt V. Wilson, Civ.App., 66 S, 

W. 2d 680—^Frick-^Id Supply Cor¬ 
poration V. Meets, Civ.App., 62 S. 
W.2d 116—^First Nat Bank v. 
Brown, Civ.App., 84 S.W.2d 412, er¬ 
ror dismissed 53 S.W.2d 604, 122 
Tex. 168—Coleman v. Magnolia 
Provision Co., Civ.App., 287 S.T^. 
294, 296, citing Coxptu Jniis, and 
reversed on other grounds. Com. 
App., Magnolia Provision Co. v. 
Coleman. 8 S.W.2d 412—^Prlce v. 
Advance-Rumley Thresher Co., Civ. 
App., 264 S.W. 113. 

W.Va.—Savage v. People’s Building, 
Loan & Savings Ass'n, 81 SJl 991, 
46 W.Va. ?76. 

18 C.J. p 465 note 3. 

Specific performance see the C.J.S. 


title Specific Performance $ 46, al¬ 
so 68 C.J. p 973 note 37. 

Frovlsloa as to lemedles 
IVTiere several remedies exist In 
the law for enforcement of a right of 
redress or restraint of a wrong, a 
party interested for good considera¬ 
tion may agree that either of them 
may be applied.—F. F. Proctor Troy 
Properties Co. v. Dugan Store, 181 
: N.T.S. 786, 191 App.Div. 685. 

Contzaots valid as against 

contention. 

■0.3.—Victor Talking Mach. Co. v. 
American Graphone Co., C.C.N.T., 
140 F. 860, affirmed 145 F. 850, 76 
C.CJL 180. 

Mich.—Carlisle v. Spain, 110 N.W. 

532, 147 Mich. 168. 

Okl.—Vorls V. Hall, 175 P. 220, 71 
Okl. 44. 

Tex.—Scott V. American Nat Ins. 
Co., Com.App., 276 S.W. 643, affirm¬ 
ing, CivA.pp., American Nat Ins. 
Co. V. Scott 267 S.W. 934—White 
V. Dozier Const Co., Civ.App., 70 
S.W.2d 240—Coleman v. Magnolia 
Provision Co., Civ.App., 287 S.W. 
294, reversed on other grounds 
Magnolia Provision Co. v. Coleman, 
Com.App., 3 S.W.2d 412. 

59)1 Mo.—Brucker v. Georgia Casual¬ 
ty Co., 32 S.W.2d’ 1088, 1091, 826 
Mo. 866, citing Corpus JVtls. 

13 C.J. p 466 note 6. 

ea Ky.—Hager v. Shuck, 87 S.W. 

800, 120 Ky. 574, 27 Ky.L, 967. 
Stockholders’ agreameut 
Contract between stockholders of 
corporation that none .of the parties 
would commence any action at law 
or in equity affecting the corporation 
for five years did not bar resort to 
court for redress committed subse¬ 
quently to the execution of the con¬ 
tract, as such an agreement would 
be contrary to public policy.—Spe¬ 
cialty Furniture Co. v. Rusche, Ind., 
6 N.E.2d 969. 

61. Mo.—Brucker v. Georgia Casual¬ 
ty Co.. 32 S.W.2d 1088, 1091, $26 
Mo. 866, citing Corpus Juris. 

13 CJ. p 456 note 6. 

68. DL-French v. Wilier, 18 N.B. 
811, 126 IlL 611, 9 AmuS-R. 661, 2 
LJtA. 717. 

61 N.T.—Shapiro v. Independent, 
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Order, Brith Abraham, 279 N.T.S. 
16, 19, 156 Misc. 9, Citing Ootpus 
Juris. 

N.D.—Graham v. Alliance Hail Ass'n 
of North Dakota, 182 N.W. 463, 
464, 47 N.D. 425, citing Corpus Jn^ 
xls. 

Or.—Lane v. Brotherhood of Locomo¬ 
tive Bnglnemen and Firemen, 78 P. 
2d 1396. - 

7 C.J. p 1074 note 50 [a]—18 C.J. p 
456 note 8—45 C.J. p 270 note 76- 
91 , AUrnony agreemeut 
Husband’s agreement in advance 
to waive right to seek modification 
of decree for alimony Is void as 
against policy of law.—Ward v. 
Ward, 136 A. 241, 48 R.L 60. 

Mortgage 

The Jurisdiction of courts of equity 
over foreclosure and redemption 
rights as to mortgages cannot be 
taken away or injuriously limited by 
agreement of the parties embodied 
in the instrument 

U.S.—Guaranty Trust etc., Co. v. 
Green Cove Springs, etc., R. Co„ 
Fla., 11 S.Ct 612, 139 U.S. 137, 
36 L.Bd. 116. 

N.T.—Buel V. Baltimore, etc., R. Co., 
68 NY.S. 749, 24 Misc. 646. 

N.C.—Southern Nat Bank v. Ger¬ 
mania Mfg. Co., 97 S.H. 1, 176 N. 
C. 318. 

Statute of frauds 
Parties cannot by agreement dic¬ 
tate to the courts what facts shall 
satisfy the statute of frauda— 
Wheeler v. Barnes, 122 A. 912, 100 
Conn. 67. 

Other agreements see 18 C.J. p 466 
note 9. 

66. Mo.—Progressive Finance & 
Realty Co. v, Stempel, App., 95 S. 
W.2d 884. 

N.C.—Gaither v. Charlotte Motor Car 
Co., 109 S.EL 862, 182 N.C. 498. 

6a Mo.—TuthlU V. FldeUty & De¬ 
posit Co. of Maryland, App., 119 
S.W.2d 468. 

18 C.J. p 466 note 10. 

OoudltiouB 08 to foraolosnre of 
trust mortgage securing corporate 
bonda 

Ill.—Dillon V. Elmore, 198 N.B. 128, 
861 IIL 856. affirming 276 Ill.App. 
648. 

N.C.—Southern Nat Bank v. 
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Contracts as to venue. As a general rule venue 
is not a subject of contract,87 and, except by rea¬ 
son of statute,88 a stipulation in a contract fixing 
the venue of an action on the contract as to future 


litigation is generally held void as contrary to 
public polic}',89 although the trial court may, if 
it sees fit, make such stipulation effective by an 
order changing the place of trial.78 However, this 


mania Mfg. Co., 97 S.BL 1. 176 N. 
C. 318. 

97 . Ariz.—Otero v. Banco de Sonora, 
226 P. 1112, 26 Ariz, 356. 

Idaho.— McCarty v. Herrick, 240 P. 
192. 41 Idaho 629. 

DL Texas 

( 1 ) It has been repeatedly stated 
that venue cannot be fixed by con¬ 
tract—Morse V. Hoover, Civ.App., 
105 S.W.2d 682—General Motors Ac¬ 
ceptance Corporation v. Hunsaker, 
Civ,App., 60 S.W.2d 367, error dis¬ 
missed—Smith V. Watson, Clv.App., 
44 S.W.2d 816—General Motors Ac¬ 
ceptance Corporation v. Christian, 
Clv.App., 11 S.W.2d 620—La Salle 
County Water Improvement Dlst No. 
1 V. Arlitt, Civ.App., .297 S.W. 344— 
Commercial Credit Co, v. Ballard, 
Civ.App.. 263 S.W. 1101—Neel v. 
First Presbyterian Church of Marlin. 
Civ.App., 226 S.W. 411. 

(2) The contrary has also been 
stated.—Pavlldis v. Bishop & Bab¬ 
cock Sales Co., Clv.App., 41 S.W.2d 
294—Rowley v. Braly, Civ.App., 286 
S.W. 241. 

(3) The right to be sued In the 
county of one's residence is, as Is 
stated in the GJ.S, tlUe Venue } 124, 
also 67 GJ. p 129 notes 26, 27, a 
privilege which may be waived by 
an agreement which unless contra¬ 
vening a statute, is valid and en¬ 
forceable,—^Pavlldis V. Bishop & Bab¬ 
cock Sales Co., supra. 

68b m Washington, In view of Rem¬ 
ington & B. Code i 216, permitting 
the parties to stipulate as to a 
change of venue, a stipulation as to 
the venue of ah action is deemed 
valid and binding.—State v. Kings 
County Super.Ct, 112 P. 927, 61 Wash. 
681, Ann.Cas.l912C 814. 

69. Cal.—General Acceptance Corpo¬ 
ration of California v. Robinson, 
277 P. 1039, 207 Cal. 286—General 
Motors Acceptance Corporation v. 
Codlga, 216 P. 383. 62 Cal.App. 117, 
followed in General Motors Accept¬ 
ance Corporation v. Parker. 216 P. 
384, 62 Cal.App. 797. 

Conn.—Partcer, Peebles & Knox v. 

Bl Saieh, 141 A, 884, 107 Conn. 

. 646, 69 A.L.R. 1424. 

Ill.—Johnson v. Royal Motor Car Ins. 

Ass’n, 226 IllJLpp. 147. 

Minn.—Detwller v. Lowden, 269 N. 
W. 367, 198 Minn. 185, 107 A.L.R. 
1064, rehearing denied 269 N.W. 
368, 198 Minn. 186, 107 A.L.R. 1064. 
Mo.—Brucker v. Georgia Casualty 
Co., 32 S.W.2d 1088. 1091, 826 Mo. 
856, citing Ooipns Juris. 

N.T.—Parker v. Krauss Co., 284 N, 
T.S. 478, 167 Misc. 667, afllrmed 


292 N.T.S. 966, 249 App.Div. 718— 
Sudbury v. Amfai Verwaltung Kom- 
manditgesellschaft Auf Aktien, 210 
N.T.S. 164, 213 App.Dlv. 98. 

N.C.—Gaither v. Charlotte Motor Car 
Co., 109 S.E. 862, 182 N.C. 498. 
Or.—State v. Tazwell, 266 P. 238, 125 
Or. 628, 69 A.L.R. 1436, motion 
denied 270 P. 486, 126 Or. 686. 
Pa.—Leggett & Co. v. Carmichael, 6 
Pa.Diat. & Co. 730. 

13 C.J. p 456 note 4. 

Beasons fox rule 

(1) Such stipulations concern the 
remedy which Is created and regulat¬ 
ed by law. 

N.C.—Gaither v. Charlotte M6tor Car 
Co., 109 S.B. 362. 182 N.C. 498. 
Tex.—Smith v. Watson, Clv.App., 44 
S.W.2d 816, 817—Smith v. Hartt 
& Cole. Civ.App.. 13 S.W.2d 408. 

(2) A contract providing that an 
action thereon can he brought only 
in designated county, even though 
such county Is the residence of one 
of the parties where the action might 
he brought under statute, affects the 
Jurisdiction of the courts of other 
counties under the statute and wlU 
not be enforced.—Gaither v. Chajv 
lotte Motor Car Co., supra. 

Statutory pxovlsloa. 

In- view of Comp.St S9 6064-^666, 
compelling change of venue where 
the place designated is not proper, 
and 9 6670, providing that stipulation 
in contract restricting party from 
enforcing rights thereunder by usual 
proceedings in ordinary tribunals Is 
void, provision In note authorizing 
payee to commence and maintain ac¬ 
tion to enforce payment thereof in 
particular county, irrespective of 
residence of maker, is unenforceable. 
—McCarty v. Herrick, 240 P. 192, 
41 Idaho 629. 

3A Texas 

(1) It has been repeatedly held 
that contractual stipulations as to 
venue are void as against public pol¬ 
icy, such holdings usually being 
predicated on a decision of the state 
supreme court.—^Intematlonal Trav¬ 
elers’ Ass’n V. Branum, 212 S.W. 680, 
109 Tex. 643—Smith v. Watson, Civ. 
App., 44 S.W.2d 816—Pfeifer v. B. 
J. Herrmann Sales Co., CivApp., 43 
S.W.2d 484^Smlth v. Hartt & Cole. 
Civ.App., 13 S.W.2d 408—^Ross-Carter 
Grain Co. v. H. H. .Watson Co., Civ. 
App., 288 S.W. 289—G P. Ray & Co. 
V. La Rue & Barron Co., Civ.App., 237 
S.W. 336—Wlnniford v. Holloman, 
CIvJ^pp., 227 S.W. 1114. 

(2) However, the effect of such 
decision has been construed to be 
limited to Instances in which the 
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courts are deprived by such provi¬ 
sions of Jurisdiction conferred by 
statute, so that otherwise such con¬ 
tractual provisions are held valid.— 
Pavlldis v. Bishop & Babcock Sales 
Co., ClvApp., 41 S.W.2d 294—Texas 
Moline Plow Co. v. Biggerstaff, Civ. 
App., 186 S.W. 341—Ft. Worth Board 
of Trade v. Cooke, 25 S.W. 330, 6 
Tex.Civ.App. 324. 

(3) Provision in sale contract, at¬ 
tempting to lay venue of action on 
contract exclusively In county of 
seller’s residence, would be void.— 
Ross-Carter Grain Co. v, H. H, Wat¬ 
son Co., supra. 

(4) Sureties executing contractor’s 
bond under Vernon Civ.St.AnnoL 
8uppl.l918, arts. 5623, 6623a, could 
not by agreement with owner confer 
exclusive Jurisdiction to try action 
on bond on courts of specified county, 
the venue In such action being fixed 
by statute, and not by contract— 
Neel v. First Presbyterian Church of 
Marlin. CivApp., 226 S.W. 411. 

BiU of ladlng- 

A provision In a bill of lading for 
maritime shipment, by which a for¬ 
eign court is made the sole forum In 
case of litigation over the interpre¬ 
tation of,the bill of lading, is void. 
—Kuhnhold v. Compagnle GgnSrale 
Transatlantlque, D.C.N.T., 261 P. 387. 
Conunezcial papers 

(1) Provision In note authorising' 
payee to commence and maintain ac¬ 
tion to enforce payment thereof in 
particular county, irrespective of 
resldenoe of maker, la unenforceable. 
—^McCahy v. Herrick, 240 P. 192, 41 
Idaho 629. 

(2) Makers of note having agreed 
by stipulation therein that suit could 
be brought by the holder In any 
county in the state, held, that the 
parties did not have unqualified right 
to contract as they did. without 
reference to, and In spite of, the stat¬ 
ute.—Commercial Credit Co. v. Bal¬ 
lard, Tex.Clv.App., 263 S.W. 1101. 
Corporate eontxact 

Contract giving corporation not 
party thereto privilege of selectlnir 
venue from two hundred and fifty 
counties, depriving defendant of ven¬ 
ue In his domicile, held invalid.— 
Pfeifer v. B. J. Herrmann Sales Co., 
Tex.Civ.App., 48 S.W.2d 484. 

CaL—General Motors Acceptance 

Corporation v. Codlga, 216 P. 383, 

62 Cal.App. 117, followed In Gener> 

al Motors Acceptance Corporation. 

V. Parker, 216 P. 384, 62 Cal.App. 

797. 

Statutory provision 

In view of Rev.Stl911 art 1911, 
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rule docs not apply to agreements as to accrued 
causes of action, such agreements being valid and 
enforceable, in the absence of misrepresentation, 
fraud, or mutual mistake.^i Where no question of 
public policy is involved, such a contract provi¬ 
sion is, of course, sustained,^^ 

It has been held that stipulations by the parties 
that suit may be brought in any court within the 
state which has jurisdiction of the subject matter 
are not contrary to public policy, “^3 and the same is 
true as to a contract provision not to take a change 
of venue.Likewise a contractual stipulation for¬ 
bidding suit otherwise than m the^ forum of the 


place of contract is not objectionable on grounds 
of public policy;"^® nor is a provision fixing the 
venue in a certain beat of the county of the per¬ 
son’s residence void as against public policy, even 
though such beat is not that of the person’s resi¬ 
dence as required by statute.'^® 

Venue may, however, be determined by the par¬ 
ties by incorporating in the contract a specifica¬ 
tion of the place of performance.'^'^ 

The statutory right to bring an action in a cer¬ 
tain county may be waived by a provision in a 
contract.'^® 


authorizing a change of venue upon 
'agreement of the parties, provision 
In a power of attomev and agree¬ 
ment for formation of a reciprocal 
Are Insurance association that all 
.suits on policies shall be brought 
in county where association is lo¬ 
cated was reasonable, and while fact 
that a suit is instituted In another 
county will not defeat policy or be 
A defense, upon a plea of privilege, 
.agreement will be enforced by 
changing venue.—Merchants’ Recip- 
roc^ Underwriters of Dallas v. First 
JJat Bank, T6x.Clv.App, 192 S.W. 
1098. 

71. Minn.—^Detwller v. Tjowden, 289 
N.W. 367, 198 Minn. 185, 107 A.L. 
B. 1054, rehearing denied 269 N.W. 
868, 198 Minn. 185, 107 A.L,R. 
1054. 

OoTenanii of isUzood Azeioaii, aft¬ 
er the cause of action accrued, not 
to sue the railroad for Injuries In 
•courts of states other than the 
courts of the state In which he re¬ 
sided is not void as contrary to pub¬ 
lic policy.—Detwller v. Lowden, su- 
jra. ' 

73, N.T.—Syracuse Plaster Co. v. 
Agostini Bros. Building Corpora¬ 
tion, 7 N.y.S.2d 897, 169 Misc. 564. 
Pobllo poUoy not Involved 
Wheie construction subcontract 
between parties having their princi¬ 
pal places of business In New Tork 
county was made In New Tork coun¬ 
ty, no question of public policy was 
Involved which would prevent ap¬ 
plication of provision that place of 
trial of any suit should be the coun¬ 
ty of New Tork.—Syracuse Plaster 
'Co. v. Agostini Bros. Building Cor¬ 
poration, 7 N.Y.S.2d 897, 169 Mlsc. 
564. 

73. Ala.—^Brown v. Alabama Chem¬ 
ical Co., 92 So. 260, 207 Ala. 215— 
Thompson v. Union Springs Gu¬ 
ano Co., 80 So. 409, 202 Ala. 827. 
Baason for nila is that, as is stat¬ 
ed in the OJ.S. title Venue S 124, 
also 67 C.J. p 129 notes 26, 27, stat¬ 
utes Axing venue confer a mere per¬ 
sonal privilege which may be waived 
'by the party entitled to assert it— 


Brown v. Alabama Chemical Co., 92 
So. 260, 207 Ala. 216—Thompson v. 
Union Springs Guano Co., 80 So. 409, 
202 Ala. 327. 

Deunner snstainad 
In action on a note in which de¬ 
fendant agreed that suit might be 
brought in a county other than that 
of her residence, a demurrer to a 
plea In abatement that defendant 
was a resident of a county other 
than that In which the suit was 
brought and that the waiver of de¬ 
fendant’s light to be sued In • the 
county of her residence was made 
without consideration and was void 
as against puhUc policy was proper¬ 
ly sustained.—^Brown v. Aifl.ha.Tna 
Chemical Co., 92 So. 260, 207 Ala. 
215. 

74. Ind.—^Terre Haute Brewing Co. 
v. Ward, 102 N.II 896, 898, 1()5 N. 
E. 68. 56 lnd.App. 155. 

BeMon for rule is that, as stated 
In the C.J.S. title Venue S 216. also 
67 C,J. p 218 notes 70-73, the right 
to a change of venue Is a personal 
privilege which may be waived.— 
Terre Haute Brewing Co. v. Wsrd, 
supra. 

76b Masa—^Mittenthal v. Mascagni, 
66 N.E. 425. 183 Mass. 19, 97 Am. 
S.R. 404, 60 L.R.A. 812. 

Mo.—Harbis v. Cudahy Packing Co., 
241 6.W. 960, 962, citing Corpus 
Juris, 211 Mo.App. 188, transferred 
from 228 S.W. 678 and certiorari 
quashed State ex rel. Harbis v. 
Trimble, 288 S.W. 809, 292 Mo. 888. 
N.T.—Grave v. .ffltna Live-Stock Ins. 
Co., 30 N.T.S. 668, 81 Hun 28, 1 
N.Tjlnn.Ca8. lA 

78. Ala.—Chandler v. Hardeman, 68 
So. 525, 12 AUuApp. 572. 

77. Tex.—Lewy v. Karger, 3 Will- 
son, Civ.Cas.CtApp. 5 109. 
Aniuilmimt of agresms^t 
Where contract, entered into by 
defendant, domiciled in T county, 
contained agreement that "in de¬ 
fault of two payments this account 
becomes payable in San Antonio,” 
upon default In two payments venue 
In county wherein San Antonio was 
located. became part of contract, and 
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subsequent payment and acceptance 
of such default payments did not 
constitute an annulment of agree¬ 
ment as to venue.—McCray Refrig¬ 
erator Co. V. Simms, Tex.Civ.App 
268 S.W. 276. 

Sfcstntoty provision 

(1) The privilege conferred by 
Rev.St art 1880 subd 6, to be sued 
in one's own county where perform¬ 
ance Is speclAed in writing to be 
made. Is valuable, and should not 
be denied unless defendant’s contract 
clearly expresses a waiver of that 
right.—^Border-Milling Co. v. Bed- 
narz & Blllimek, Tex.Civ.App., 254 
S.W. 587. 

(2) Buyer of stock of goods in 
certain county under contract pro¬ 
viding for deposit of oertlAed checks 
with hank therein as forfeits waived 
privilege of being sued for breach 
in connty of his residence.—Cecil v. 
Pox, Tex.CivA.pp., 208 S.W. 954. 

(8) Written contract by which de¬ 
fendant agreed to pay any losses up 
to certain amount which plaintiff 
might sustain on notes purchased 
from defendant and wherein It waa 
agreed that all provisions of the con¬ 
tract should be “Inforcible” in Dal¬ 
las county, held not Invalid as con¬ 
trary to publlo policy because bar¬ 
gaining contrary to' the law as to 
venue, word “enforcible" not neces¬ 
sarily implying actual force or co¬ 
ercion but meaning' to be executed 
and tp cause to take effect—^Miller 
V. American Mortg. Corporation, Tex. 
Clv.App., 78 S.W.2d 721. 

(4) Where defendants for valu¬ 
able consideration obligated them¬ 
selves to pay notes at i^ayee’s op¬ 
tion in D county, payee could insti¬ 
tute suit in D county.—^PavUdls v. 
Bishop & Babcock Sales Co., Tex 
C1V.APP., 41 S.W.2d 291 

TO. Porto Rico.—^Pont v. Castro, 38 
Porto Rico 746—^Rulz v. Aguadilla 
Municipal Judge, 83 Porto Rico 
169—Metjans v. Metjana, 26 .Porto 
Rico 731—Gomes v. Toro, 28 Porto 
Rico 596. 

Waiver, wbsn oontxaot out of 
whlab Utlgatloa arises is relied on 
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Contracts as to venue, where their validity is 
recognized, are not binding on persons not parties 
to them,'^** nor will they be extended beyond their 
tenns.8® 

Limitation of time to sue. In some courts any 
agreement as to the time for suing different from 
the time allowed by the statute of limitations with¬ 
in which suit shall be brought or the right to sue 
be barred is held void;®^ but in other courts it has 
been held that parties may agree on a period less 
than the statutory time, provided the time is rea¬ 
sonable.®® The legality of contractual limitations 
as to the time to sue on insurance policies is dis¬ 
cussed in the C.J.S. title Insurance § 1255, also 
26 CJ. p 476 note 54, 37 C.J. p 599 notes 34-36. 

Notice or demand. In Oklahoma under express 
constitutional provision, any provision in a con¬ 
tract or agreement, expressed or implied, stipulat¬ 
ing for notice or demand, other than such as may 
be provided by law as a condition precedent to 
establish any claim, demand, or liability, is null 
and void.®® As is stated in the C.J.S. title Tele¬ 


graphs and Telephones § 171, also 62 C.J. p 185 
note 50 [d] (1), this provision renders void a 
printed condition on the back of a telegraph blank 
specifying the time within which a claim against 
the company must be filed. 

Provisions relating to evidence. While in some 
jurisdictions contract provisions as to the rules 
of evidence to be applied in controversies between 
the parties have been upheld, since, as is stated 
in Constitutional Law § 269, there are no vested 
rights in rules of evidence,®^ provisions attempt¬ 
ing to prescribe or control rules of evidence are 
generally held void as ousting the courts of juris¬ 
diction.®® Thus a “conclusive evidence” clause of 
an indemnity contract, that a voucher showing pay¬ 
ment shall be conclusive evidence of the liability, 
has been held void,®® although the contrary has also 
been held,®^ and such a clause also has been sus¬ 
tained if containing an exception in the case of 
fraud.®® 

A clause that in case of the payment of a com¬ 
promise sum by a surety company in settlement, an. 


to allow 11^ must 1 ) 0 , if not express, 
at least clearly Implied.—^Rulz v. 
Aeruadilla Municipal Judg-e, 33 Porto 
Rico 169. 

79l Tex.—^Zapp v. Davidson, 64 S. 

W. 366, 21 Tex.Clv.App. 566. 
Parttonlar aotions 

(1) An action by a landlord to 
foreclose a lien on cotton and to re¬ 
cover Its value from the purchaser 
where the purchaser was not a par¬ 
ty to an agre^ent between the land¬ 
lord and the tenant that rent should 
be paid In a county other than that 
In which the tenant resided,—^Zapp 
V. Davidson. 54 S.W. 366, 21 Tex.Clv. 
App. 566. 

(2) An Indorser of a note who 
waived only notice of demand, pro¬ 
test, and nonpayment and exemp¬ 
tions is not bound by a waiver of 
venue on the fact of the' note.— 
Shows V. Jackson, 110 So. 273, 215 
Ala. 266. 

80l Ala.—Shows V. Jackson, supra. 
CaL—General Motors Acceptance 
Corporation v. Parker, 216 P. 684, 
62 CaI.App. 797—General Motors 
Acceptance Corporation v. Codlga, 

, 216 P. 888, 62 Cal.App. 177. 

A provision anthorlsinsr an appear¬ 
ance in any court of record In the 
Ublted States by an attorney for the 
maker of a note giving him power 
to waive process, confess Judgment, 
etc., does not authorise the bringing 
of a suit on the note in any court of 
competent jurisdiction.—General Mo¬ 
tors Acceptance Corporation v. Par¬ 
ker, 216 P. 884, 62 Cal.App. 797— 
General Motors Acceptance Corpora¬ 
tion V. Codlga, 216 P. 383, 62 Cal. 
App. 177. 


81. TJ.S.—French v. Lafayette Ina 
Co., aCInd.,' 9 P.Cas.No.6,102, 6 
McLean 461, afUrmed 18 How, 404, 
15 L.Ed. 451. 

Ky.—Travelers’ Ins. Co. v. Hender¬ 
son Cotton MiUs, 85 S.W. 1090, 120 
Ky. 218, 27 Ky.L. 668, 117 Am.S.R. 
586, 9 Ann.C^. 162. 

82. Iowa.—Page County v. Fidelity 
& Deposit Co. of Maryland, 216 
N.W. 967, 206 Iowa 798. 

18 C.J. p 467 note 13—87 C.J. p 728 
note 7. , 

Legality of stipulations In contracts 
of shipment limiting statutory 
time to sue see Carriers S 242a. 

88. Okl.Const art 28 S 9. 

84w HL—Steen v. Modem Woodmen 
of America, 129 H.K. 546, 296 IIL 
104, 17 AL.R. 406. 

N.C—Swift & Co. V. Aydlett, 135 S. 

E. 141, 192 N.a 380. 

Tenn.—Pannell v. Sovereign Camp, 
W, O. W.. 102 S.w.2d 60, 171 Term. 
246. 

Suretyship 

It Is entirely competent for the 
parties to a contract of suretyship 
to agree upon a mode of ascertain¬ 
ment of liability, under their con¬ 
tract, and to provide therein for the 
kind and Quality of evidence requi¬ 
site to make out a claim.—^Fidelity 
& Deposit Co. of Maryland v. Call, 
81 Pa.Super. 182. 

a6b Iowa.—Fleming v. Merchants’ 
Life Ins. Co., 188 N.W. 708, 193 
Iowa 1164, afllrmlng 180 N.W. 202. 
Kan.— Fidelity & Deposit Co. of 
Maryland v. Davis, 284 P, 430, 129 
Kan. 790, 68 A.L.R. 321. 
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CaL—^McCormick v. Woodmen of the* 
World, 207 P. 943, 67 CaLApp. 668. 
Ind.—American Ben. Life Ass’n v. 
HalL 185 N.E. 844, 9$ Ind.App. 498- 

86. Kan.—^Fidelity & Deposit Co. of 
Maryland v. Davis, 284 P. 430, 129' 
Kan. 790, 68 A.L.R. 821. 

N.D.—FideUty & Deposit Co. of 
Maryland v. Nordmarken, 156 N- 
W. 669, 32 N.D. 19. 

18 aJ. p 466 note 9 [a] (1). 

Teohnioaliy It does not oust the 
oonxt of Its JnxisdlctioiL because It 
leaves to the court the right to de¬ 
termine the consensual validity of 
the contract, yet it pares down the 
functions of the court, makes the- 
court merely a' ministei^l officer of‘ 
the parties, and the court becomes 
simply ah automaton to do the thlng- 
whloh the parties have agreed shall 
be done.—fidelity & Deposit Co. of 
Maryland v. Davis, 284 P. 430, 129' 
Kan. 790, 68 A.L.R. 321. 

87. m.—^17. S. Fidelity & Guaranty 
Co. V. Connors, 222 HLApp. 1. 

88. Ark.-;-Trnlted States Fidelity * 
Guaranty Co. v. Baker, 206 S.W. 
314, 136 Ark. 227. 

Miss.—Gtiarantee Co. of North 
America v. Pitts, 30 So. 768, 78 
Miss. 837. 

Tex.—Fidelity ft Casualty Co. of 
Now York V. Harrison, Clv-App., 
274 S.W. 1002. 

Wla.—^Illinois Surety Co. v. McGuire,. 

146 N.W. 768, 167 Wla. 49. 

Validity of provision In contract by 
principal to Indemnify his surety 
see the C.J.S. title Principal anff 
Surety S 316, also 60 C.J. p 266- 
note 58. 
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itemized statement thereof, verified by the company 
ofiicers, shall be prima facie evidence of the fact 
and extent of the indemnitor’s liability has been 
sustained.8® A stipulation in a contract of guar¬ 
anty that the written acknowledgment of the prin¬ 
cipal debtor of the amount of the indebtedness to 
the creditor shall bind the guarantors is valid, in 
the absence of fraud or mistake.®® 

The authorities are conflicting as to whether by¬ 
laws of benefit insurance companies, providing that 
the absence or disappearance of the insured shall 
not be evidence of the death, and that benefits shall 
not be paid without conclusive proof of the death 
without a presumption from the absence, are void 
as ousting the courts of jurisdiction.®^ In some 
jurisdictions they are held valid because merely con¬ 
trary to a rule of evidence which can be changed 
by contract without affecting injuriously the public 
policy of the state,®® but in other jurisdictions 
they are held void.®® A provision of a benefit ppl- 
icy that in case of the mysterious death or unex¬ 
plained absence of a member an amount equal to 
the difference between the amount paid in and the 
amount the member would be entitled to if he lived 
out' his life expectancy has no reference to rules of 
evidence.®* * . 

The so-called "eyewitness” clause of a by-law or 
policy of insurance companies, by which testimony 


of at least one eyewitness is required to establish 
the accidental nature of an injury, has been up¬ 
held as not an attempt to control the rules of evi¬ 
dence,®® and also has been condemned.®® 

A clause of an accident policy providing that 
the only evidence of total disability or the continu¬ 
ance thereof shall be proof of actual immediate 
confinement of the insured has been held void.®*^ 
A clause of a burglary insurance policy covering 
loss occasioned in the case of a felonious entry 
when the premises are not open for business, where 
there are visible marks on the premises at the 
place of entry, is not invalid as an attempt to con¬ 
trol the evidence.®® 

§ 230. -Reference to Arbitration 

An agreement to lubmtt all disputed questions under 
a contract to arbitration to the exclusion of the courts Is, 
unless authorized by statute, void, although agreements 
to submit particular controversies or special questions are 
valid. Provisions that the decision of a specified person 
as to classification, quantity, or quality of work done or 
things furnished under a contract, shall be final are 
valid. 

An agreement that all disputes and differences 
fictween the parties to a contract shall be settled 
by arbitration, to the exclusion of the courts, is, 
unless authorized by statute, void as an attempt 
to oust the courts of jurisdiction.®® There need 


e9. D.C,—Carroll t. National Surety 
Co., 24 P.2d 368, 58 APP.D.C. 8. 

•9a Ala.—W. T, Rawleljfh Co. v. 

Deavours, 95 So. 459, 209 Ala. 127. 
•Beasoii for role 

A party to a contract may In ad¬ 
vance bind himself by the statement 
or admission of another upon a par¬ 
ticular matter, and, if no vitiating- 
fraud or mistake affects such per¬ 
son's so authorized utterance or con¬ 
clusion, a person conferring that 
authority is hound by his expression 
In the premises; if vitiating fraud 
or mistake is relied up^ to avoid 
the effect of the exercise of the au¬ 
thority conferred, the -burden to so 
Impeach the expressidh is upon him 
■who asserts Its Wvalldlty.—W. T. 
Eawlelgh Co. v. riU.voTirs. supra. 

•91. Ky.—^Modern Woodmen of 
America v. Hurford, 285 S.W. 24, 
198 Ky. 60, 21 A.L.B. 1840. 

OkL—Modem Woodmen of America 
V. MIChelln, 225 P. 168, 101 Okl. 
217, 36 A.L.R 971. 

■Or.—Arden v. United Artisans, 264 
P. 878, 124 Or. 225. 

TPenn.—Maya v. Sovereign Camp W. 
O. W., 271 S.W. 84, 161 Tenn. 604, 
40 A.Xi.R. 1266. 

SB. IlL—Steen v. Modem Woodmen 
of America, 129 N.B. 546, 296 HI. 
104, 17 A.L.R. 406. 


Tenn.—^Mays v. Sovereign Camp W. 

O. W., 271 S.W. 84, 161 Tenn. 604, 
40 A.LuR. 1266. 

45 C.J. p 16 notes 54-66. 

Contcaots made in. sodi Jurisdic¬ 
tions will be held valid In other Ju¬ 
risdictions. 

U.S.—Modem Woodmen of America 
V. Mixer, Neb., 45 S.Ct 889, 267 U. 
S. 544, 69 L.Ed. 788. 41 A.L.R. 1884. 
OkL—De Vore-Norton v. Brother¬ 
hood of Locomotive Firemen and 
Enginemen, 270 P. 12, 182 OkL 
180, 60 A.L.R. 586. 

9QL Iowa—Fleming v. Merchants' 
Life Ins. Co.. 188 N.W. 703, 193 
Iowa 1164, affirming 180 N.W. 202. 
OkL—Modem Woodmen of America 
v. Michelin, 226 P, 168, 101 OkL 
217, 86 A.L.R. 971. 

Or.—Arden v. United Artisans, 264 

P, 878, 124 Or. 225. 

45 C.J. p 16 notes 50-62. 

94. Kan.—^Dubler v. Grand Lodge 
of Ancient Order United Work¬ 
men of Kansas, 78 P.2d 6,147 gan. 
633. 

96. U.S.—Becker v. Interstate Busi¬ 
ness Men's Acc. Ass'n of Des 
Moinea Iowa, UCLAKan., 265 F. 
508. 

Ark.—^Interstate Business Men's Acc. 

I Ass'n V. Adams, 13 S.W.2d 691, 

I 178 Aik. 856. 


Kan.—Schumacher v. National Trav¬ 
elers' Benefit Ass'n of Des Moines, 
Iowa 235 P. 844, 118 Kan. 528. 

Tenn.—Pannell v. Sovereign Camp 
W. 0. W., 102 S.W.2d 60, 171 Term. 
245. 

Tex.—Southern Travelers' Ass'n V. 
Shattuck, Clv.App., 2 S.W.2d 568, 
error refused. 

45 C.J. p 81 note 49 [c]. 

9a Mo.—Rollins V. Business Men's 
Acc. Ass'n of America 220 S.W. 
1022, 204 Mo.App. 679, transferred. 
Sup., 213 S.W. 62. 

Tex.—Sovereign Camp, W. 0. W., v. 
Martinez, GlvApp., 106 S.W.2d 862, 
error granted—Sovereign Camp, 

• W. 0. W., V. De Martinez, CivJtpp., 
108 S.W.2d 996, error granted. 

97. HL—Stateman v. Travelers Cas¬ 
ualty Ins. Co.. 15 N.E.2d 607, 296 
111-A.pp. 6. 

Ind.—American Ben. Life Ass'n v. 
Hall, 185 N.EL 344, 96 Ind.App. 498. 

sa Mo.—Swanson, Inc., v. Central 
Surety & Insurance Corporation, 
121 S.W.2d 783. 

99. U.S.—The Howick Hall, D.aLa, 
10 F.2d 162—^Tatauuma Kisen Ka- 
bushlkl Kalsha v. Prescott, CC.A. 
Wash., 4 P.2d 670—^In re Patter- 
son-MacDonald Shipbuilding Co., 
D.C.Wa8h., 284 F. 277, affirmed, 
dOA., 292 F. 700, certiorari grant- 
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ed Commonwealth of Aiistralia v. 
McLean. 44 S.Ct 187, 263 TT.S. 698, 
68 L-Bd. B12, certiorari dismissed, 
45 S.Ct 10, 266 U.S. 638, 69 L.Bd. 
482 —Robert Grace Contracting Co. 
y Chesapeake & O. N. Ry. Co., C. 
CA.Ky., 281 F. 904—Hart v. Amer¬ 
ican Concrete Steel Co., D.C.N.T., 
278 P. 641» affirmed American Con¬ 
crete Steel Co. V. Hart, C.C.A., 286 
F 322 —The Eros, N.Y., 261 P. 45, 
168 aC.A. 295, affirming, D.C., 241 
y, 186, and 246 P. 814—Aktiesel- 
skabet’ Kom-og Foderstof Kom- 
pagniet v. Rederlaktiebolaget At¬ 
lantan, N.T., 260 F. 935, 168 CCA, 

■ 186, Ann.Ca8.1918B 491, affirming, 
D.C., 282 P. 403, and certiorari 
gifted Rederiaktiebolaget Atlan- 
ten V. Aktieselskabet Kom-og Pod- 
erstof Kompagniet, 89 S.Ct 8, 248 
TJ.S. 553, 63 L.Bd. 418, and affirmed 
40 S.Ct 332, 262 U.S. 313, 64 L. 
Ed. 686—U. S. Asphalt Refining 
Co. V. Trinidad Lake Petroleum 
Co., D.C.N.T., 222 P. 1006—Smith 
y. Preferred Masonic Mut Acc. 

' j^oc., C.C.Ind., 51 P. 520—Tobey 
T. Bristol County, aC.Mass., 23 P. 
Cas.No.14.065, 3 Story 800. 

jUa.—Merchants' Grocery Co. v. Tal¬ 
ladega Grocery Co., 116 So. 366, 
217 Ala 884—Headley v. Mtaa, 
Ina Co., 80 So. 466, 202 Ala. 884. 

CaL—W. H. Blodgett Cp. v. Bebe 
Co., 214 P. 88, 190 Cal. 666, 26 A- 
L.R. 1070—Loup V. California 
Southern R. Co., 68 Cal. 97. 

Pla.—Steinhardt v. Consolidated 
Grocery Co., 86 So. 481, 80 Pla. 
681. 

m—Cocalis V. Naslides, 189 N.E. 96, 
308 IlL 162—White Eagle Laundry 
Co. V, Slawek, 129 N.E. 763, 296 
III 240—^Lockett v. Thome, 221 IlL 
App. 621. 

Ind.-^ohn8ton v. Franklin Kirk Co., 
148 N.E. 177, 83 Ind.App. 519. 

Kan —^Home Owners' Loan Corpora¬ 
tion y. Dalton, 88 P.2d 624, 626, 
148 Kan. 680, citing Corpus Juris. 

Ky.—Jones v. Henderson, 226 S.W. 
84, 189 Ky. 412, 20 A.li.R. 1471. 

La.-Saint v. Martel, 53 So. 432, 127 
La. 73. 

Ma—Conant v. Arsenault, 111 A. 678, 
119 Ma 411. 

Mass.—Cochrane v. Forbes, 168 N.E. 
666, 267 Mass. 185—^Rosenblum v. 
Springfield Produce Brokerage Co., 
187 N.E. 867, 243 Mass. 111. 

Minn.—Abramowits • v. Continental 
Ina. Co., 212 N.W. 449, 170 Minn. 
216. 

N.T.—Saratoga State Waters Corpo- 
raUoin v. Pratt, 126 N.E. 884, 227 
N.T. 429, reversing 172 N.T.S. 40, 
184 App.DiT. 661, motion jlenied 
172 N.T,S. 917, 186 App.Dlv. 933— 
Harry Hastings Attractions v. 
Howard, 196 N.T.S. 228, 119 Mlsc. 
826. 

Teim.—Harmon v. Komisar, 16 Tenn. 
App. 406, 408, citing Corpus Juris. 

Tex.—Frlck-Reid Supply Corporation 
V. Meers, CivApp., 62 S.W,2d 116 
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—^Dozier v. City of Gatesville, Civ. 
App., 4 S.W.2d 181—<luerioU v. 
Whitesides, Clv.App.. 206 S.W. 122. 
Utah.—Johnson v. Brinkerhoff, 57 P. 

2d 1132, 89 Utah 530. 

Wls.—^In re Lower Baraboo .River 
Drainage Dist, 225 N.W. 881, 199 
Wis. 230, 63 A.L.R. 1166. 

13 C.J. p 467 note 16. 

Effect of agreement to submit to ar¬ 
bitration as ousting courts of ju¬ 
risdiction see Arbitration and 
Award S 29. 

OrUtn of rule 

Judges and commentators have 
ascribed the origin of the rule to 
the Jealousy of courts in the matter 
of their power and jurisdiction or 
to an aversion of the courts, from 
reasons of public policy, to sanction 
contracts by which the protection 
which the law affords the individual 
citizens is renounced. 

U.S.—Tatsuma Kisen Kabushlka 

Kaiaha v. Prescott, C.C.A.Wash., 

4 P.2d 670. 

CaL— W. H. Blodgett Co. v. Bebe Co., 
214 .P. 88, 39, 190 CaL 665, 26 A.L. 
R. 1070. 

This Is partloulazly ims where 
the agreement provides that one of 
the interested parties shall be the 
sole arbitrator.—Bauer v. Samson 
Lodge. 1 N.E. 571. 102 Ind. 262. 
General offer 

The rule is unaffected by the fact 
that the agreement is an offer to all 
who might sign a similar agreement 
to submit to arbitration any future 
controversies, and a similar agree¬ 
ment has been signed by another 
person.—Cocalls v. Nazlides, 189 N. 
E. 96, 808 IlL 162. 

Conztmotlon ooutraot 

(1) A provision of a construction 
contract that all questions or con¬ 
troversies shall be subject to the de¬ 
cision of a specified person whose 
decision shall be final and conclusive 
as to both parties, not limited to 
questions as to the execution of 
work under the contract, is invalid 
as ousting the courts of Jurlsdiotion. 
U.S.— McCullough V. Clinch-Mitchell 

Const Co., C.aA.Mo., 71 P.2d 17, 
certiorari denied Clinch-Mitchell 
Const Co. V. McCullough, 66 S.Ct. 
96, 293 U.S. 682,-79 L.Ed. 678— 
Robert Grace Contracting Co. v. 
Chesapeake & O. N. Ry. Co., C.C. 
A.Ky., 281 F. 904. 

Pla.—^Duval County v. Charleston 
Engineering & Contracting Co., 184 
So. 609, 101 Fla. 841. 

N.T.—Meacham v. Jamestown, etc., 
R. Co.. 106 N.m 663, 211 N.T. 846, 
- rev 186 N.T.S. 1141, 161 App.Dlv. 
941. 

9 C.J. p 760 note 92. 

(2) Similarly, a provision in such 
contract for reference of disputes to 
a board of arbitrators is invalid as 
excluding recourse to the courts. 
U.S.—Hart v. American Concrete 

Steel Co., D.C.N.T.. 278 F. 641, of- 

609 
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firmed, C.C.A., American Concrete 

Steel Co. V. Hart 286 F. 322. 

Cal.—Loup V. California Southern R. 

Co.. 63 Cal. 97. 

Tex.—^Dozier v. City of Gatesville, 

Clv-App., 4 S.W.2d 131. 

(8) Thefe is a difference between 
an executory contract to arbitrate, 
and such a covenant after it is exe¬ 
cuted. Where a dispute is actually 
submitted and award made it is en¬ 
titled to full credit, notwithstanding 
an executory contract of this nature 
cannot be enforced.—^Duval County 
V. Charleston Engineering & Con¬ 
tracting Co., supra. 

Goveiuat in lease of state mineral 
waters, that any differences arising 
between the parties during the op¬ 
eration of the Instrument shall be 
submitted for final and conclusive 
adjudication to arbitrators, is Illegal 
as excluding the courts.—Saratoga 
State Waters Corporation v. Pratt, 
126 N.E. 834, 227 N.T. 429, reverslnfT 
172 N.T.S. 40, 184 App.Div. 561, mo¬ 
tion denied 172 N.T.S. 917, 186 APp. 
Div- 933. 

Insuraace 

(1) A provision in a contract of 
Insurance that, if any question or 
difference shall arise respecting the 
validity of any claim, adjustment 
of any loss, or auditing any claim, it 
shall be submitted to a commission 
of arbitration, and no suit shall be 
zoaintained except to enforce the 
award, comprehends the whole mat¬ 
ter of any dispute that can arise be¬ 
tween the parties, and It ousts the 
courts of Jurisdiction and is void.— 
Aaberg v. Minnesota Commercial 
Men’s Ass’n, 189 N.W. 484, 162 Minn. 
478—46 GJ. p 271 note 82. 

(2) Provision in automobile policy 
that insured’s right of action should 
be arbitrated would be against pub¬ 
lic policy and void.—^Maryland Caau- 
alty Co. V. Mayfield, 148 So. 465, 326 
Ala. 449. 

(3) A provision In a fire insurance 
policy requiring an appraisal of the 
disputed loss before suit does not 
oust the courts of jurisdictiozi* but 
merely provides a reasonable method 
of ascertaining the amount of the 
loss, and is valid in the absence of 
a statute to the contrary.—Security 
Printing Co. v. Connecticut Fire Ins. 
Co. of Hartford, Conn., 240 S.W. 268, 
209 Mo.App. 422—26 C.J. p 416 note 
91. 

Fioflt-Bhaxlng ox defeized salary 
contract 

A provision, in a booklet stating 
a profit-sharing or deferred salary 
plan effective between employer and 
employee, that “If any question aris¬ 
es as to the Interpretation or appli¬ 
cation of any feature of the plan, 
the decision of the preaident shall be 
final,” la invalid as ousting courts 
of jurisdiction.-Patton v. Babaon 
Statistical Organization, 166 N.E. 
684, 269 Mass. 424. 



§230 


CONTRACTS 


17 C.J.S. 


be no express intent to defeat the jurisdiction of 
the court by such contract provision; if the nec¬ 
essary effect of the provision will inevitably so 
operate, it is void as against public policyThere 
is a strong tendency in Aodem times to relax the 
common-law rule,® and in some states the settle¬ 
ment of disputes by arbitration is permitted by 
statute.8 

The principle applies only where there is a gen¬ 
eral agreement to submit all controversies to ar¬ 
bitration; it does not apply to an agreement to 
submit a particular controversy which has arisen, 
nor to an agreement to arbitrate special questions.* 
So it is not illegal for parties to agree to arbitra¬ 


tion as a condition precedent to suit with respect 
to the mode of settling the amount of damages or 
the time of paying it or any matters of that kind 
that do not go to the root of the action, and that 
if an agreement does not deprive plaintiff abso¬ 
lutely of his right to sue, but only renders it a 
condition precedent that the amount to be recovered 
shall first be ascertained by a committee of arbi¬ 
trators, such an agreement does not oust the courts 
of their jurisdiction; and therefore, where a cov¬ 
enant or agreement creates a condition precedent 
of this kind, the courts cannot be resorted to for 
the settlement of the controversy until the con¬ 
dition precedent is fulfilled.^ However, this dis¬ 
tinction is not universally recognized,* and even con- 


SnlM of svidaiLoe oould not be 
cbanged by arbitration agreement be¬ 
tween trustee, his employee, and, let¬ 
ter's brother, so as to bind courts, 
and trustee's case against brother 
should be tried by ordinary rules of 
evidence.—^Ferguson v. Rogers, 195 
S.W. 22, 129 Ark. 197. 

Sales contract 

(1) The rule applies to a provision 
in a sales contract 
Ala.—-Merchants’ Grocery Co. v. Tal¬ 
ladega Grocery Co., 116 So. 356, 
21^ Ala. 834. 

Cal.—W. H. Blodgett Co. v. Behe Co., 
214 P. 88, 190 CaL 665, 26 AL.R. 
1070. 

Fla.—Steinhardt v. Consolidated Gro¬ 
cery Co., 86 So. 431, 80 Fla, 631. 
N.T.—Hudson Trading Co. v. Du¬ 
rand, 186 N.Y.S. 187, 194 App.Div. 
248. 

Tex.—Queiroli v. Whitesides, Civ. 
App., 206 S.W. 122, 

<2) Thus, a provision la an auc¬ 
tion catalogue that contro-^rsies be¬ 
tween buyer and seller sha!l)i be ad¬ 
justed by a committee to be ap¬ 
pointed is lUegaL—Dugan v. Phll- 
Ups, 246 P. 566, 77 CaLApp. 268. 
Bbipplxtf articles 

Since, as Is stated in the aJ.S. 
title Seamen S 8, also 56 C.J. p 929 
notes 61, 62, sailors are wards of the 
admiralty, and the courts jealously 
protect their rights, a provision In 
shipping articles for conclusive de- 
' termination of disputes by arbitra¬ 
tion Is illegal.—The Howick Hall, 
D.aLa., 10 F.2d 162. 

Statutory provisions 

(1) In view of ConBtl901 S 84, 
and Code 1907 8S 2908-2923, arbitra¬ 
tion and amicable settlement of dif¬ 
ferences between parties Is favored, 
but agreements to oust or defeat the 
jurisdiction of all courts, as to all 
differences between the parties, are 
not allowed^Headley'v. ^tna Ins. 
Co., 80 SO. 466, 202 Ala. 384. 

(2) Under Idaho statute provid¬ 
ing that "every stipulation or condi¬ 
tion in a oontraot, by whlt^ any par- 


ty thereto is restricted from enforc¬ 
ing his rights under the contract by 
the usual proceedings In the ordi¬ 
nary tribunals, ... Is void,” 
contract provision for final sidewalk 
estimate, not making the estimate 
final and conelosive and so not re¬ 
stricting either party from enforcing 
rights by usual proceedings, is not 
In\-alld.—White v. Village of Soda 
Springs, 266 P. 795, 46 Idaho 163. 

(3) Arbitrations and Awards Act 
does not change the law nor enlarge 
the rule prohibiting provisions for 
the arbitration of future controver¬ 
sies.—Cocalls V. Naslldes, 139 N.E. 
95, 808 DL 152. 

(4) Arbitration clause In insur¬ 
ance policy Is unenforceable under 
Puerto Rico Laws 1921, No. 66, de¬ 
claring that any clause In an insur¬ 
ance policy depriving the insured of 
his right to claim In the courts of 
justice, at any time after the occur¬ 
ence of the accident against which 
the insurance was made, the amount 
of any loss suffered and which has 
been the object of such Insxirance, 

be illegal.—George L. Sauire 
Mfg. Co, V. National Fire Ins. Co. of 
Hartford, Conn., D.C.N.T., 4 P.Supp, 
137. 

(6) Effect of statutory provisions 
of other jurlsdiotions see 18 C.J. p 
467 note 16 [a]. 

1 . Ala.—^Haadley v. .^Bltna Ina Co., 
80 So. 466, 202 Ala. 884. 

a, Colo.—^Elzell V. Rocky Mountain 
Bean & Elevator Co., 232 P. 680, 
681, 76 Colo. 409, Citing Oorpns Ju¬ 
ris. 

18 aJ. P 458 note 17. 

a, Colo.—^Esell V. Rocky Mountain 
Bean & Elevator Co., supr& 

N.Y.—In re General Silk Importing 
Co., 189 N.Y.S. 891, 198 App.Dlv. 
16. 

Tex.-Ferguson v. .Ferguson, dv. 

App., no S.W.2d 1016. 

Wash.—Zindorf Constr. Co. v. West¬ 
ern American Co., 67 P. 374, 27 
Wash. 81. 


Foreign law 

Contract agreeing to arbitration In 
foreign country pursuant to for¬ 
eign arbitration law was not void 
as against public policy.—Gilbert v.. 
BUmstlne, 174 N.B. 706, 265 N.Y. 848, 
78 A.L.R. 1468, reversing 241 N.Y.S. 
64, 229 App.Dlv. 170, which affirmed 
237 N.Y.S. 171, 186 Mlsc. 806. 

•A IIL—White Eagle Laundry Co. v. 
Slawek, 129 N.E. 763, 296 111. 240 
—^Lockett V. Thome, 821 Ill.App. 
621. 

Tex.—Frick-Reia Supply Corporation 
V. Meers, Civ.App., 62 S.W.2d 115. 
Wls.—In re Lower Baraboo River 
Drainage Dlst, 226 N.W. 331, 199 
Wls. 230, 63 AL.R, 1165--Fox v. 
Masons’ Fraternal Acc. Assoc., 71 
N.W. 363, 96 Wls. 390. 

5. tr.S.—^In re Patterson-MacDonald 
Shipbuilding • Co., D.C.Wash„ 284 
F. 277, affirmed, C.C.A., 292 F. 700, 
certiorari granted Commonwealth 
of Australia v. McLean, 44 S.CL 
187, 263 U.S. 698, 68 L.Ed. 512. 
certiorari dismissed 46 S.Ct 10, 
266 U.S. 688, 69 L.Bd. 482—Jeffer¬ 
son Fire Ins. Co. v. Bierce, C.C. 
Mich., 188 F, 688—Smith v. Pre¬ 
ferred Masonic Mut Acc. Assoc., 
aaind., 61 F. 620. 

Ala.—^Headley v. .ffltna Ins. Co., 80 
So. 466, 202 Ala. 884. 

CaL—W. H. Blodgett Co. v. Bebe Co., 
214 P. 38, 190 CaL 665, 26 A.L.R. 
1070. 

UL—Cocalls V. Nazlldes, 139 N.E. 95, 
808 IIL 162—United Electric Coal 
Co. V. Keefer Coal Co. of Illinois, 
261 U1A.PP. 246. 

Mt|S8.—Cohen v^ James Millar Co., 
164 N.E. '820, 266 Mass. 55. ■ 

Minn.—^Abramowitz v. Continental 
Ins. Co.j 212 N.W. 449, 170 Minn. 
216. 

N.Y.—Marchant v. Mead-Morrlson 
Mfg. Co.. 169 N.E. 386, 262 N.Y. 
284, modifying and affirming 285 N. 
Y.S. 370, 226 App.Div. 897, and re¬ 
argument denied 171 N.E. 770, 268 
N.Y. 634. appeal dismissed Mead- 
Morrison Mfg. Co. v. Marchant 61 
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tract provisions for the arbitration of the amount 
of loss or damages are held illegal.® The parties 
to a contract may agree that the classification, 
quantity, or quality of work done or things fur¬ 
nished shall be left to the judgment of a third 
person and that his estimate shall be final but 
such a clause dannot oust the courts‘of jurisdic¬ 
tion, and, when invoked for that purpose, will be 
held void.® An objection that such a contract is 
void as being an attempt to oust the .courts of 


their jurisdiction comes too late after a decision 
has been rendered by the arbitrator without ob¬ 
jection by either party.® Moreover, as stated in 
Arbitration and Award § 104, a stipulation that 
neither party will file exceptions to the award will 
not preclude objections on account of fraud, mis¬ 
conduct, corruption, or excess of authority on the 
part of the arbitrator; and, as stated in Appeal and 
Error § 50 b (2), the courts cannot be ousted of 
their proper jurisdiction by agreement of the par- 


S.a 104, 282 U.S. 808, 7B L.Hd. 
72B. 

Tex. — Metro-Goldwyn-Mayer Dis¬ 
tributing Corporation v. Cocke, Civ. 
App., 58 S.W.2d 489. 

18 aJ. P 4B8 note 20. 

Oourtniotioii oontraet 
Cal.— Doup V. California Southern R. 
Co., 63 Cal. 97. 

Mass.— Marsch v. Southern New 
England R. Corp., 120 N.E, 120, 230 
Mass. 483. 

Or.—Mayer v. East Side Logging Co., 
278 P. 967, ISO Or. 341, rehearing 
denied 280 P. 343, ISO Or. 841. 
Pa.-^ackaon v. City of McKeesport 
167 A. 472, 305 Pa. 198. 

Tenn.—R. Lee Tolley Co. v. Marr, 12 
Tenn.App. 605. 

WIs.—In re Lower Baraboo River 
Drainage Dist. 225 N.W. 331, 199 
WIs. 280, 63 A.L.R 1166. 

9 CJ. p 760 note 91. 

Insiunuioe 

(1) Clause in an insurance policy, 
providing for ascertainment of loss, 
upon disagreement as to amount 
thereof, by appraisers, and providing 
further that no action should be com¬ 
menced without first complying with 
requirements of such clause, is valid 
and enforceable. 

U.S.—Continental Ins. Co. of New 
York Y. Titcomb, C.C.A.Minn., 7 F. 
2d 833. 

Ala.—Headley v. Aetna Ins. Co., 80 
So. 466, 202 Ala. 384. 

La.—Officer v. American Eagle Fire 
Ins. Co., 143 So. 500, 175 La. 581, 
reversing, App., 139 So. 719. 

N.C.—Nelson v. Atlantic Coast Line 
R Co.. 72 S.E. 998, 167 N.C. 194, 62 
LJEl.A.,N.S., 829—Kelly V. Trlmont 
Lodge No. 249, I O. 0. F.. 69 S.E. 
764, 154 N.a 97, 62 L.RA.,N.S., 
823. 

26 CJ. p 416 note 98. 

(2) So where a certificate of mem¬ 
bership in a mutual accident asso¬ 
ciation provides in terms, or by nec¬ 
essary implication, that the money 
secured is not to become payable un¬ 
til the amount of loss has been de¬ 
termined by the award of arbitrators, 
no action can be determined until* 
such award is made.—Smith v. Pre¬ 
ferred Masonic Mut Acc. Assoc., ClC. 
Ind., B1 F. 620. 

(8) Likewise a provision for arbi¬ 


tration as a condition precedent to 
action has been held valid so far as 
it relates to the determination of 
questions of fact 

Iowa.—Knapp v. Brotherhood of 
American Yeomen, 117 N.W. 298, 
189 Iowa 136. 

N.C.—Nelson v. Atlantic Codst Line 
R Co., supra. 

(4) Or when made after the speci¬ 
fied controversy has actually arisen. 
—Bauer v. Samson Lodge, 1 N.B. 571, 
102 Ind. 262. 

Labor UBlon oontraet with employer 

(1) Contract between labor union 
and employer is not Invalid because 
of provision for submission of all 
disputes as to wages or conditions of 
labor to state board of conciliation 
and arbitration for final decision.— 
Qoyette v. C. V. Watson Co., 140 N.B. 
286, 245 Mass. 577. 

(2) Agreement between employer 
and union to prevent lockout or 
strike without submission of differ¬ 
ences to arbitration la valid.—^Preble 
V. Architectural Iron Workers’ Un¬ 
ion of Chicago, <260 lUApp. 435. 

FrovlsloiL of lease that, in event 
of disagreement as to rental, same 
should be left' to arbitrators, is 
valid.-Dana v. Dana, 157 N.E. 623, 
260 Mass. 460. 

a Neb,—^Hartford Fire Ins. Co. v. 
Hon, 92 N.W. 746, 749, 66 Neb. 656, 
103 Am.SJR 726, 60 L.RA. 486— 
Schrandt v. Young, 86 N.W, 1085, 
62 Neb. 254^National Masonic Acc. 
Assoc. V. Burr, 62 N.W. 466, 44 
Neb. 266. 

“To recognize .the existence of such 
a distinction would, it seems to us, 
be a plain evasion of a salutary doc¬ 
trine firmly Imbedded in the law,— 
that courts will not lend their aid 
in the enforcement of contracts the 
effect of which would be to close 
their' doors to suitors who would 
otherwise be entitled to their pro¬ 
tection.’’—Hartford Fire Ins. Co. v. 
Hon, supra. 

7. U.S.—Jefferson Fire Ins. Co. v. 

Burce, C.C.Mich., 188 F. 588. 

Axk.—Carllle v. Corrigan, 108 S.W. 
, 620, 88 Ark. 136. 

Mo.—Chapman v. Kansas City, etc., 
R Co., 21 S.W. 868, 114 Mo. 642. 
WIs. — Keaohle v. Starkweather 
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Drainage Dist, 170 N.W. 236, 168 
WIs. 298. 

Operation and effect of provision see 
infra §S '496-601. 

Construction oontraot 

(1) Building contract provision, 
making architect's decision in the in¬ 
terpretation of specifications and 
contract and upon all questions con¬ 
cerning execution of work final. Is 
not objectionable as ousting court's 
Jurisdiction, and is valid.—Keachie v. 
Starkweather Drainage Dist, 170 N. 
W. 236, 168 Wis. 298. 

(2) A provision in a railroad con¬ 
struction contract that the chief en¬ 
gineer of the railroad company shall 
determine and set forth in final esti¬ 
mates the quantity and classifica¬ 
tion and amount due the contractor 
for all work and material furnished 
by the contractor is binding.—Car- 
lile, Corrigan & Dunn v, Corrigan, 
108 S.W. 620, 83 Ark. 136. 

R’ Tex.—^Florida Athletic Club v. 
Holt Lumber Co., 44 S.W. 10, 18 
Tex.Clv.App. 161, 170. 

13 aJ. p 468 note 22. 

An excavatiou oontzaot, providing 
that the engineer should make a 
final estimate of extra haul over a 
certain distance, did not entitle an 
engineer to construe its terms and 
decide as to the rights of the par¬ 
ties, BO as to oust the Jurisdiction 
of the court to construe the contract. 
—Scott v. Parkview Realty, etc., Co., 
145 S.W. 48. 241 Mo. 112. 

Oonstruotlou eonAxaot 
Provisions in a construction eon- 
traot that changes may be directed 
In writing by the owner, in which 
case additional time shall be allowed 
for the completion of the work as the 
architect may decide to be reason¬ 
able, and that any question arising 
during the progress of the work, or 
In the settlement of accounts, shall 
he referred to the architect, whose 
decision 'shall be binding on both 
parties, do not authorize the archi¬ 
tect, to the exclusion of the court, 
to determine what delay there waA 
who was responsible for the delay, 
or the amount of damages.—Murpl^ 
T. Ome, 89 A. 969, 186 Fa. 260. 

8 . Masa—^Hathaway v. Ston«, 102 
NJL 461, 216 Masa 212. ; , . 
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ties, and a stipulation in the submission to arbitra¬ 
tion that neither shall appeal will not, on appeal 
from a judgment on the award, prevent the court 
appealed to from taking jurisdiction to prevent a 
miscarriage of justice. 

§ 231. -Limiting Right to Prosecute or 

Defend Civil Action or Proceeding 

Except when public Interests or these of a third per¬ 
son are involved, contract provisions not to sue or defend 
are valid, although authorities are in conflict as to provi¬ 
sions not to plead the statute of limitations. 

As public policy is in no way concerned with 
the option which a man has to sue or to forbear 
suit, it is universally held that a valid considera¬ 


tion may spring from an agreement to refrain from 
prosecuting a civil claim.i® If, however, public 
interests or the interests of third persons become 
involved in a mere private controversy the rule 
is different, and an agreement not to bring pro¬ 
ceedings is void as against public policy.^i Similar 
rules have been applied to support a waiver of 
defensesi^ or to invalidate it.^® 

A contract not to contest the validity of patents ■ 
has been held void as against public policy,al¬ 
though there are contrary decisions.^® 

Waiver of statute of limitations. It has been 
pointed out that as to whether any representation 
or agreement that the statute of limitations will 
not be interposed is valid and effectual there is a 


ML U.S.—Lidgerwood v. Hale & Kll- 
burn Corporation, D.C.N.Y., 47 F. 
2 d 318. 

CaJ.—^Berry v. Struble, 6e R 2d 746. 
747, 20 Cal.App.2d 290. citing Cor- 
pns Jtudfl—Smith v. MacDonald, 
174 R 80, 37 Cal.App. 603. 

Pa.—^Brush v. Lehigh Valley Coal 
Co.. 138 A. 860, 862, 290 Pa. 322, 
citing Coxpiu JozlB. 
aD.—^Bwing V. Waddlngton, 252 N. 

■W. 28, 62 S.D. 166. 

13 C.J. p 469 note 23. 

A IMM prohibiting connterdalms 
In any summary proceeding for non-l 
payment of rent does not offend pub-! 
11c policy.—Amazon Management Cor¬ 
poration V. Pair. 1 N.r.S.2d 976, 166 
Misc. 438. 

Agzwmant to pay uaeasments 
Where petitioners for laying out 
rood as public way conveyed land to 
city for widening it, agreement in 
conveyance to pay assessments for 
betterments was not unlawful as 
attempt to oust courts of Jurisdic¬ 
tion.—^Bstes V. City of Newton, 186 
N.E. 643, 241 Mass. 229. 

A zedtal that hutzumaiLt «haU be 
void If legal steps are taken to force 
payment of a debt which Is acknowl-1 
edged and it is agreed to pay is a 
valid and enforceable covenant not 
to sue.—Smith v. IfacDonald, 174 P. 
80, 37 Cal.App. 608. 

11. Mo.—Industrial Loan Co. of 
Cape Girardeau v. Grisham, App., 
116 S.W.2d 214. 

Wash.—Bggleston v. Pantages, 176 
R 34, 108 Wash. 458. 

13 OJ. p 459 note 24; 

Mcmlssal of proceedings 
■ (1) Public policy will not permit 
one who has Instituted proceedings 
well grounded and brought In good 
faith' to dismiss them because of a i 
contract making such act a source of 1 
profit to such party, and the same 
is true of prosecution of proceedings 
groundless and not brought in good 
faith. 


Neb.—Simmons v. Kelsey, 107 N.W. 

^ 122, 76 Neb. 124. 

Wash.—Eggleston v. Pantages, 175 

R 34, 103 Wash. 458. 

(2) One using legal remedy for 
his own benefit, as well as that of 
others, must proceed with the ut¬ 
most fairness as to the rights of all 
parties and cannot use the court's 
process to compel a debtor to secure 
his claim or suffer bankruptcy, and, 
after the claim Is secured, contract 
to dismiss the proceeding, to the det¬ 
riment of other creditors, whose 
rights it would have protected.— 
Eggleston v. Pantages, supra. 

(3) Dismissal by Infant of pro¬ 
ceeding for appointment of a guard-1 
ian for her aged mother, made after 
the mother had disposed of her prop¬ 
erty to her husband, children, and 
grandchildren, cannot be sustained, 
being a source of profit to the child. 

Simmons v. Kelsey, supra. 

(4) Agreement, whereby land com¬ 
pany which had Instituted taxpay¬ 
ers' suit to enjoin Issuance of bonds 
for construction of county court¬ 
house agreed to dismiss suit In con¬ 
sideration of percentage of sum re¬ 
ceived by property owner, who had 
option agreement with county, was 
held illegal as in violation of public 
policy where Injunction suit was 
brought in bad faith.—White v. Mc¬ 
Coy Land Co., 87 S.W.2d 672, 229 Mo. 
App. 1019, affirmed White v. Scarrltt, 
Sup., Ill S.W.2d 18. 

Statutory pzovisloxL 

Under Clv.Code S 1276 providing 
that “every stipulation or condition 
In a contract by which any party 
thereto is restricted from enforcing 
'his rights under the contract by the 
usual legal proceedings In the ordi¬ 
nary trlbuiukls ... is void," ei¬ 
ther an agreement in a note or a 
contemporaneous oral promise that 
payee would not sue on note would 
be void.—Atlas Lumber Co. v. Ros- 
enberger, 161 N.W. 832, 38 S.D. 302. 
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IS. N.J.—Elzey v. Ajax Heating Co., 
158 A. 861, 10 N.J.M1BC. 281. 
Agreement not to defend divorce see 
Infra 9 235. 

AgzseoieiLt not to defend Injunotloii 
A contract giving plaintiff the ex¬ 
clusive right to the services of de¬ 
fendant as a boxer Is not void, be¬ 
cause of provision that defendant 
will not defend any injunction suit 
against him, but will support an ac¬ 
tion for damages for breach of the 
contract, regardless of such provl- 
sioix.—^Relsler v. Dempsey, 178 N.T.S. 
212 . 

Pa.—Young v. Burtman, 1 Phlla. 
208. 

Waiver ot usury as defense see the 
aJ.S. title Usury S 91, also 66 OJ. 
p 280 note 64. 

Making assignment fine of defenses 

(1) An Instrument binding buyer 
to pay for balance of purchase price 
of stoker and authorizing seller to 
assign interest and agreeing that as¬ 
signment should be free of all de¬ 
fenses by buyer against seller which 
had effect of cutting off all defenses 
of fraud and usury was void.—^In¬ 
dustrial Loan Co. of Cape Girar¬ 
deau V. Grisham, MoJ^p., 116 S.W. 
2d 214. 

(2) On the other hand, a contract 
of purchase containing clause pre¬ 
cluding purchaser's righto of defense 
thereunder against any assignee has 
been held not unenforceable as 
against public policy, such clause be¬ 
ing only waiver of defense.—Elzey v. 
Ajax Heating Co.. 168 A. 861, 10 N.J. 
Mlsc. 281. 

lA U.5.—Pope Mfg. Co. v. Qormul- 
ly, etc., Mfg. Co., Ul., 12 S.Ct 682, 
637, 144 U.S. 224. 238, 86 L.Ed. 414, 
419. 

Colo.—^Buffalo Specialty Co. v. Gou- 
gar, 144 R 826, 2$ Colo.App. 523. 

ISi U.S. —Philadelphia Creamery 
Supply Co. V. Davis, C.GI11., 77 P. 
879—Dunham v. Bent, C.C.MasB., 
72 F. 60. 
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great conflict in the authorities.^® In some of the 
decisions the rule is broadly laid down that con¬ 
tracts to waive the right to plead the statute of 
limitations before the cause of action is barred are 
contrary to public policy and void,^^ but a promise 
not to plead the statute of limitations, when made 
after the debt is barred, is not contrary to public 
policy.^® When the agreement is made to waive 
the defense for a permanent or unlimited time, 
in some jurisdictions the' contract is held void as 
against public policy,^® and in other jurisdictions 
valid.2® Agreements -not to utilize the defense of 
the statute of limitations for a definite or limited 
time have been held void as against public policy 
but the usual rule is that such provisions are not 
illegal whether made before or after the time lim¬ 
it has expired,22 or whether the waiver is made 
contemporaneously with, and as a part of, the 
original transaction in controversy,2® or subsequent¬ 
ly thereto,24 but an eflfectual waiver after the time 
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limit has expired must contain the element of es- 
toppel.26 

Bankruptcy or insolvency proceedings. Any 
agreement to forbear to act in bankruptcy proceed¬ 
ings, or to withdraw or refrain from making any 
opposition to the bankrupt’s discharge,2® or to as¬ 
sent to the discharge,27 or to accept a composition 
agreement in bankruptcy and refrain from insti¬ 
tuting and prosecuting sequestration proceedings 
for recovery of property,2® is against public policy 
and therefore illegal and void. It is not necessary, 
in order for the agreement to be illegal as against 
public policy, that it relate to acts suflicient to con¬ 
stitute the criminal offense discussed in Bankruptcy 
§ 643 of extortion, however, in the case of a non- 
dischafgeable claim, an agreement of the creditor 
not to take further proceedings in the courts to 
collect the claim after the discharge in bankruptcy 
is not illegal ;22 nor is a contract illegal by virtue 
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18, Arlz.—Forbach v. Steinfeld, 27S 
p. 6, 84 Ariz. 519. 

CaJ.—State Loan, etc., Co. v. Coch¬ 
ran, 62 P. 466, ISO Cal. 246—Wells 
V. Enright, 60 P. 489, 127 Cal. 669, 
49 L.RJL 647. 

Colo.—First Nat Bank v. Mock, 208 
P. 272, 70 Colo. 517, 21 A.L.R. 770. 
Iowa.—^Holman v. Omaha, etc., R. 
Co., 00 N.W. 838, 117 Iowa 268, 
94 Am.S.R. 293, 62 L.R.A. 895. 
Mont—^Parchen v. Chesaman, 142 P. 
681, 146 P. 469. 49 Mont 826, Ann. 
Gas. 1616A 681. 

17. U.S.—Green v. Coos Bay Wagon 
Road Co., C.aOr., 28 F. 67, 10 
Sawy. 625. 

K.T.—Shapley v. Abbott 42 N.T. 448, 
1 Am.R. 548, overruling Gaylord v. 
Van Loan, 15 Wend. 808, and The 
Utica Insurance Co. v. Bloodgood, 
4 Wend. 652. 

87 C.J. p 728 note 45. 
m Konlslana 

(1) Under Clv.Code art 8428, pro¬ 
viding that "one cannot renounce a 
prescription not yet acQulred," etc., 
it has been held that no anticipated 
renunciation can be made of the 
right of pleading a prescription 
which may be thereafter acuuired, 
but that a party may renounce the 
benefit of the time which has already 
run to atop the prescription from be¬ 
ing accomplished, such a renimcia- 
tlon being regarded in the light of 
an Interruption of the prescription 
such as would result frond the ac¬ 
knowledgment of the debt—Segond 
V. Landry, 1 Rob. 885—Carraby v. 
Navarre, 8 La. 262. 

(2) Provision In note waiving con¬ 
sent and notice to extension of time, 
if construed , as permitting holder to 
Indorse extensions on back of note 
from time to time without any re- 


CLuest from any of the parties liable, 
thereon and without their knowledge 
and consent for purpose of prevent¬ 
ing prescription from running against 
note, ^onld be ineffective, in view 
of such statutory provision.—Con¬ 
tinental Bank & Trust Co. v. Sim¬ 
mons, La.App., 17? So. 884. 

la Ky.—Wright v. Gardner, 88 S. 
W. 622, 35 S.W. 1116, 98 Ky. 454, 17 
Ky.L. 1846. 

37 aj. p 728 note 44. 

19. Arlz.—Forbaoh v. Steinfeld, 273 
P. 6, 84 Ariz. 619. 

Colo.—First Nat Bank v. Mock, 203 
P. 272, 70 Colp. 617, 21 A-L.R. 770. 
Ky.—Kentucky River Coal & Feed 
Co. V. McConkey, 111 S.W.2d 418, 
271 Ky. 251—U. S, Fidelity & Guar¬ 
anty Co. V. Tafel Electric Co., 91 

S. W.2d 42, 262' Ky. 792—Union 
Cent L. Ins. Co. v. Spinks, 88 8. 
W. 616, 84 S.W. 1160, 119 Ky. 261, 
26 Ky.L. 1206, 69 L.R.A. 264. 7 Ann. 
Cas. 913—Wright v. Gardner, 88 S. 
W. 622, 86 S.W. 1116, 98 Ky. 454, 
17 Ky.L. 1846—Moxley v. Ragan, 
10 Bush 166, 19 Am.R 61. 

N.T.—Crocker v. Ireland, 266 N.T.S. 
638, 236 App.Dlv. 760, reversing 262 
N.T.S. 681, 141 Mlsc. 418—Water- 
town Nat Bank v. Bagley, 119 N. 

T. S. 692. 184 App.Div. 881, 834, af¬ 
firming 116 N.T.S. 772, 62 Mlsc. 880 
—^New Tork Mut L. Ins. Co. v. U. 
S. Hotel Co.. 144 N.T.S.‘476, 82 
Mlsc: 682. 

Tenn.—^Moore v. Taylor, 2 Tenn.Ch. 
A. 656, 663. 

37 aJ. p 728 note 47. 

Provision on faoe of note that in¬ 
dorsers waived "legal diligence to 
enforce collection,'’ if considered 
waiver of right to plead limitations, 
was void.—Kentucky River Coal & 
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Feed Co. v. McConkey. Ill S.W.2d 
418, 271 Ky. 261. 

That stlpnlatlon is in renewal note 
does not change the rule.—Steinfeld 
V. Marteny, 10 P.2d 867, 40 Arlz. 116. 
ao. Cal.—^Dexter v. Pierson, 4 P.2d 
982, 214 Cal 247—Brownrigg v. 
Be Frees, 238 P. 714, 196 Cal. 684— 
Hammell v. Atkinson, 250 P. 1117. 
79 CaJLApp. 708—McGee v. Jones. 
249 P. 644, 79 CalA.pp. 408. 

Mo.—Shearlock v. New 'fork Mut. L. 
Ins. Co., 182 S.W. 89, 198 Mo.App. 

480. 

37 O.J. p 728 note 49. 

21. Ky.—^Wright v. Gardner, 83 S.W. 
622, 85 S.W. 1116, 98 Ky. 454, 17 
Ky.L. 1845. 

aSL N.C.—Cecil V. Henderson. 28 S.E. 

481, 121 N.C. 244. 

37 aj. p 728 note 48. 

aSL N.J.—Quick V. Corlles, 89 N.J. 
Law 11.^ 

Vt—State'Trust Co. v. Sheldon, 35 
A- 177, 68 Vt 259. 

U.S.—^Etandon v. Toby, Tex., 11 
How. 498, 18 L.Bd. 784. 

87 C.J. p 724 note 61. 

96. Mo.—Shearlock v. New Tork 
Mut L. Ins. Co.. 182 S.W. 89. 198 
Mo.App. 430. 

aft N.T.—Meyer v. Price, 166 N.E. 
814, 260 N.T. 870, reversing 280 N. 
T.S. 876, 224 App.Dlv. 788. 

13 C.J. p 459 note 28. 

Note in consideration of promise not 
to oppose discharge see Bills and 
Notes § 164 b. 

37. Mass.—Blasdel v. Fowle, 120 
Mass. 447, 21 Am.R. 683. 

2ft Tex.—Conway & Duncan v. F. 
P. KlrkendaU *& Co.. Civ.App.. 218 
S.W. 84. 

aft N.T.—Meyer v. P^lce^ 166 NJE. 
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§ 231 

of which a creditor agrees to refrain from filing 
a claim in bankrup^y proceedings in order to per¬ 
mit a composition agreement whereby the creditors 
at large would be paid in full,^'^ and it has been 
said that before any proceedings in bankruptcy have 
been commenced any creditor may take a contract 
from a third person as an inducement to forbear 
instituting proceedings in bankruptcy against his 
debtor without contravening public policy.si 

An agreement of a creditor to withdraw opposi¬ 
tion to an application for the benefit of insolvency 
laws, 32 or withdraw opposition to the security of¬ 
fered by the assignee in insolvency, 38 or not to 
trouble or oppose the insolvent’s discharge,3^ is 
void. 

§ 232. Other Contracts 

Miscellaneous 'contracts affecting the administration 
of Justice have been condemned. 

No contract is valid which makes the payment 
of fees to a judicial oflker in any way dependent 
on his decision between the parties.3B 

Affecting duties of attorneys. Contracts which 
expose attorneys to the temptation to pervert jus¬ 


tice are against public policy.33 However, an 
agreement by a creditor with an insolvent’s attor¬ 
ney to institute bankruptcy proceedings in return 
for pax-ment of his claim against the insolvent by 
the attorney, even though involving reprehensible 
conduct by the attorney, is not contrary to the 
letter or spirit of the bankruptcy law and not 
illegal as contrary to public policy,® 7 as are con¬ 
tracts which place them in the attitude of encour¬ 
aging crime.38 

Fraud on court. Any agreement which tends to 
work a fraud or an imposition on a court of jus¬ 
tice is void as against public* policy.® 3 The fact 
that the court is not informed of the motives ac¬ 
tuating an agreement between parties to a pro¬ 
ceeding pending before it does not of itself render 
such transaction void as agamst public policy.^® 

Fictitious or feigned suits. A contract made for 
the purpose of instituting a suit involving a mere 
colorable dispute to obtain the opinion of the court 
on a question of law which a party desires to know 
for his own interest or purpose, when there is no 
real and substantial controversy between those who 
appear a^ adverse parties, is contrary to public 
policy.^^ 


814, 250 N.T. 870, reversing 230 N. 
T.S. 875, 224 App.Dlv. 733. 
XvUlence to lie talsen 
Where settlement agreement pro¬ 
vided claimant should not take pro- 
ce^nga on claim unless bankrupt 
defisiulted. and it did not appear claim 
was ttondlschargeable, evidence 
should be taken to determine- wheth¬ 
er claimant agreed to forbear in 
bankruptcy proceeding.—Meyer v. 
Price, supra. 

30l N.T.—Posner v. Kosenbaum, 270 
N.T.S. 849. 240 App.Div. 643. 

3L Md.—Ecker v. Bohn, 45 Md. 278. 

32. ta.—Leggett v. Feet, 1 La. 288. 
13 aj. p 459 note 28. 

331 La.—Slidell V. Pritchard, 6 Bob. 

101 . 

34. Mass.—Dexter v. Snow, 12 Cush. 

594, 59 Am.D. 206. 

13 aJ. p 459 note 28. 

3 & Mich.—Wlllemln v. Bateson, 29 
N.W. 784. 68 Mich. 809. 

13 C.J. p 447 note 14. 

agl Iowa-—Adye v. Hanna, 47 Iowa 
^4, 29 Am-a 484. 

Payment of Judgment 
<1) A, contract by an attorney to 
pay any judgment which may be 
finally rendered against his client. 
If ^ latter, will, appeal the pending 
suit and pay him for conducting the 
casa—Adye v. Hanna, supra. 

<8> Agreematat between attorneys 


f whereby defendant, in consideration 
of being allowed to reinstate appeal 
in case wherein 'Judgment had been 
rendered against his client, agreed to 
pay Judgment should decision be re¬ 
versed, and nothing in case of af¬ 
firmance, held void as against public 
policy.—^Polkowitz V. Ewing, 178 A. 
659, 116 N.J.Law 98. 

37. N.Y.—^Bernard v. Fromme, 11S 
N.T.S. 807, 132 App.Dlv. 922. 

8 & Kan.—Bowman v, Phillips, 21 P. 
230. 41 Kan. 864, 13 Am.S.R. 292, 
3 L.R.A. 681. 

Xnatigatloii of riot 
Where an att<»mey urges another 
to instigate and take part In a riot 
and agrees to defend him, he is not 
permitted to recover for such serv¬ 
ices in defending him, the contract 
being against public policy.-Treat 
v. Jones, 28 Conn. 334. 

Defense of 

(1) A contract by which an attor¬ 
ney is retained on a monthly basis to 
defend all cases which may be 
brought for violations of prohibitory 
liquor laws is Illegal as against pub¬ 
lic policy, since It amounts to a vlr* 
tual encoun^ement of vloldtions of 
the law.—Bowman v. Phillips, 21 P. 
230, 41 Kan. 864, 18 Am.S.R. 292, 8 
L.R.A. 63L 

(2) A contract whereby an attoz^ 
hey undertakes fo test the constitu¬ 
tionality of a prohibition act and to 
obtain the suspension of such act for 
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a stipulated period is necessarily 
void.—Arlington Hotel Co. v. Ewing, 
188 S.W. 954, 124 Tenn. 636, 38 L.R. 
A,N.S., 842, Ann.Ca8.1918A 121. 

(3) A contract, however, for the 
employment of an attorney to ascer¬ 
tain whether contemplated acts 
would be a violation of law is not 
void as against public policy, such 
contract not being to defend a con¬ 
templated violation of law.—Kagey 
V. Pox West Coast Theatres Corpo¬ 
ration, 31 P.2d 67, 189 Kan. 801, 92 
AL.B. 286. 

(4) Contract for defense of person 
charged with crime held not contrary 
to-public policy.—Arnold v. Scharfl, 
Tex.CivA.pp., 210 S.W. 826, error re¬ 
fused. 

88 . Mo.—^Rldenbaugh y. Toung, 46 
S.W. 969, 145 Mo. 274. 

13 C.J. p 447 note 17. 
finptoper use of bankmoptoy proceeds 
lug 

Contract for remuneration, based 
on consideration that proceedings 
and adjudication of court of bank¬ 
ruptcy will be used to enable one 
party to procure assets of bankrupt 
at less than their value, is unen¬ 
forceable.—^Holsberry v. Clark, W. 
Va.. 242 F. 831, 155 aC.A 419. 

40u Mass.—Seaman v. Colley, 69 N. 
E. 1017, 178 Mass. 478. 

4L U.S.—Lord v. Vearie, Me., 8 
How. 261, 12 L.Bd. 1067. 

18 aJ. p 447 note 19. 
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§ 233. Restraint or Derogation of Marriage in 
General 

Generally, agreements which Involve unreasonable re- 
ttrlctlons on marriage, which tend to promote marriage 
through mercenary considerations, or which subversively 
modify obligations attached by law to the marital rela¬ 
tion, are against public policy and void. 

As a general rule, restrictions on marriage are 
contrary to public policy, and therefore agreements 
or conditions creating or^ involving such restric¬ 
tions are illegal and void.*2 in some cases, how¬ 
ever, a distinction has been drawn between con¬ 
tracts in general restraint of marriage and con¬ 
tracts in which the restraint is limited or merely 
incidental to the main object of the contract, con¬ 
tracts of the latter class being held valid.43 It has 
been held that the term “general restraint” means 
a restraint which binds a competent person not 
to marry anyone at any time, and that the validity 
of a contract, where the restraint imposed is only 
against marrying a particular person, or a person 


of a particular class, or within a specified limited 
time, should be determined with reference to its 
reasonableness under the circumstances.*^ 

In the absence of contrary statutory provision, 
the rule against contracts in restraint of marriage 
does not apply to contracts in Restraint of a sec¬ 
ond marriage contracts which are intended to 
maintain the marriage relation are not against 
public policy.*® Agreements which are construed 
not to involve a restriction on marriage contrary 
to public policy are of course sustained as against 
such particular objection,*^ 

An agreement transferring property to a divorced 
woman who agreed not to record such transfer 
unless the transferor failed to perform his prom¬ 
ise to marry her as soon as she could lawfully re¬ 
marry is not against public policy.*® 

Mercenary promotion of marriage. Contracts 
which tend to promote marriage through mercenary 


42, U.S.—Quirk v. Bank of Com¬ 
merce &" Trust Co., Tenn., 244 B*. 
682. 167 C.C.A. 180. 

Q&.—^Logan y. Hammond, 117 S.B. 
428, 155 Oa. 614. 

lad.—Stauffer v. Kessler, 180 N.E. 

651, 81 Ind.App. 486. 

Mo.—Lewis V. Johnson. 261 S.W. 186, 
212 Mo.App. 19. 

N.T.—Attrldge v. Pembroke, 266 N.T. 

S. 257, 235 App.I>ly. 101. 

Tex—^Barnes v. Hobson, Civ.App., 
250 S.W. 238. 

18 C.J. P 462 note 60. 

Pnson other than nlnor 
A contract in restraint of marriage 
of any other person than a minor Is 
void.—Security State Bank of Havre 
y. McIntyre, 228 P.’ 618, 71 Mont 186. 
Paxtlonlar agreements held void. 

(1) Contract or wager by a person 
that he wiU not marry Within a cer¬ 
tain number of yeara 
Ind.-Chalfant v. Payton, 91 Ind. 202, 

46 AjilR. 686. 

Iowa.— McCoy v. Flynn, 161 N.W. 
465, 169 Iowa 622, Ii.RJL1915D 
1064. 

18 C.J. p 462 note 62. 

(2) Marriage benefit certificate 
wblch was In fact an agreement to 
pay a sum of money to another on 
condition that the payee should not 
marry within a certain time, and If 
he should marry, then to pay a ceiv 
tain sum for the period that he 
should remain unmarried. 

Ala.—White y. Equitable Nuptial 
Ben. Union, 76 Ala. 261, 52 Am.R. 
• 825. 

Ind.—Chalfant v, Payton, 91 Ind. 202, 
46 Am.R. 686. 

18 C.J. p 463 note 61. 


(8) Contract to marry a particu¬ 
lar person in case the promisor, ever 
married.—Conrad V. Williams, 6 Hill, 
N.T., 444. 

43. BL—Fletcher v. Osborn, 118 N. 
E. 446, 282 IlL 148, L.R.A.1918C 
881. 

Ohio.—King y. King, 69 N.H. 111, 68 
Ohio St 868, 52 L.RA. 167, 81 Am. 
S.R 686. 

44, Tex—^Barnes v. Hobson, Civ. 
App., 260 S.W. 288. 

Agreement to break engagement to 
marry Is contrary to public policy 
as Inducing plaintiff to do something 
she had no right to do, but it,is not 
void as a restraint of marriage 
where there was no stipulation that 
she might not marry anyone else.— 
Attridge y. Pembroke, 256 N.T.S. 267, 
285 App.Diy. 101. 

Postponement of xnaMage until ma- 
tnzity 

Agreement of elghteen-year-old 
gflrl to postpone contemplated mar¬ 
riage for three years was not void 
as against public policy.—Smith V. 
Nyburg, 16 F:.2d 493, 186 Kan. 672. 

4& Ind.—Stauffer v. Kessler, 130 N. 

E. 661, 81 Ind.App. 436. 
vinn. —^Appleby v. Appleby, 111 N.W. 
306, 100 Minn. 408, 117 Am.S.R. 
709, 10 L.RJL,N.S., 690, 10 AniuCas. 
563. 

Mo.—Lewis y. Johnson, 261 S.W. 136, 
188, 212 Mo.App. 19, citing Ooxpns 
jrarls. 

“Though contracts In restraint of 
marriage are void, the Intention to 
impose a penalty for remarriage 
must be manifest and exclusive. The 
creation of a fee defeasible by mar- 
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riage is not necessarily In restraint 
of marriage, because the beneficiary 
is submitted to an election between 
the acceptance of the gift and remar¬ 
riage, should she prefer to remarry.” 
—^Logan y. Hammond, 117 S.E. 428, 
429, 156 Ga. 614. 

4a Mo.—Semon v. lUgenfritz, 15 S. 
W.2d 912, 223 Mo.App. 546—Mont¬ 
gomery v. Montgomery, 127 S,W. 
118, 142 Mo.App. 481. 

4/7. U.S.—Quirk y. Bank of Com¬ 
merce & Trust Co., Tenn,, 244 P. 
682, 157 C.C.A. 130. 

Ga.—Sberllng v. Continental Trust 
Co.. 166 S.E. 660, 176 Ga. 672. 

Oontzacts held vaOld 

(1) Unmarried woman's agreement 
to exclude any future husband from 
participation in her estate.—^Kloberg 
v. Teller, 171 N.T.S. 947, 108 Misa 
641. 

(2) Provision that teacher's mar¬ 
riage during term of contract would 
automatically terminate It—Griml- 
son y. Board of Education of City 
of Clay Center, 16 P.2d 492, 186 Kan. 
611. 

(3) Provision of fraternal Insur¬ 
ance limited to Roman Catholics, that 
member entering Into civil contract 
of marriage without a religious cere¬ 
mony thereby expelled himself.—^Kto- 
resic v. Grand CamloHau! Slovenian 
Catholic Union of U. S. of America, 
25 P.2d 865, 188 Kan. 261.' 

(4) Other agreements held valid 
see 18 C.J. p 462 note 60 [a], [c]. ' 

48. IlL—Mitchell y. Qem, 188 
816. 296 HL 160. . . i ' , 
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considerations are generally against public policy 
and void.'*9 

Agreements modifying mcrital obligations. Pub¬ 
lic policy in the vital matter of marriage contracts 
cannot be made to yield to subversive private 
agreements and personal considerations.^® Accord¬ 
ingly, the parties may not, by private agreement 
between themselves, vary or diminish the obliga¬ 
tions attached by law to the marriage relation.®^ 
A husband*s agreement to compensate his wife for 
performing duties imposed by the marital relation 
is, likewise, void,®* However, a contract whereby 
a wife agreed to accept from her husband a cer¬ 
tain amount annually in lieu of all obligation of 
support and maintenance is not against public pol¬ 
icy where no provision threatens the home or tends 
to impose financial burdens of support on the 
public.5* 

§ 234. Marriage Brokerage Contracts 

Agreements to negotiate or procure marriage for a 
compensation are against public policy. 

As stated in § 233 supra, contracts which tend 
to promote marriage through mercenary considera¬ 
tions are generally illegal. Accordingly, contracts 


by which one person agrees to give another a com¬ 
pensation if he will negotiate or procure an ad- 
A'antageous marriage for him are contrary to public 
policy and void.^-^ So a promise by a person to 
pay another for services to be rendered in pro¬ 
curing a wife for him is void,56 as is also a prom¬ 
ise made by one in consideration of another’s 
consent to the marriage of the latter’s minor daugh¬ 
ter to the promisor.55 

§ 235. Agreements for Divorce or Separation 

a. Divorce generally 

b. Separation generally 

c. Agreements as to alimony, support, 

and property rights 

a. Divorce Generally 

An agreement the purpose or effect of which It to 
promote divorce, as for example, an agreement as to an 
attorney's fee contingefit on the obtaining of a divorce, Is 
Illegal, although the agreement Is otherwise supported by 
a valid consideration or although a legal ground for 
divorce actually exists. 

As a general rule, if the object of a contract 
is to divorce man and wife, or to facilitate that 
result, the agreement is against public policy and 
void, 57 regardless of whether the contract is sup- 


4fl. Michu—Attorney General v. Mari¬ 
tal Endowment Corporation, 242 N. 
W. 297, 257 Mich. 691. 

PsL —^Braum v. Potter Title Ss Trust 
Co., 163 A. 761, 301 Pa. 366, 72 A.L. 

R. 1109. 

sa N.T,—Mirlzio v. MlriMo, 160 N. 
E. 606, 242 N.T. 74, afflrraW 209 
N.T.S. 117, 212 App.Div. 624. 

51. N.T.—Greffg v. Gregg, 281 N.T. 

S. 221, 133 Mlsc. 109. 

OhUgation of marital Interoouxse 

may not he moflifled 
N.T.—Mlrizlo v. Mlrlzlo, 160 N.B. 
. 606, 242 N.T. 74, affirming 209 N. 

T. S. 117, 212 App-EIv. 624—Miller 
V. Miller, 228 N.T.S. 667, 132 Misc. 
121 . 

OhUgatiozi of support cannot he 
waived hy agreement 
Arlz.—Williams v. Williams, 243 P. 
402, 29 Arlz, 638. 

6 B. Tex.—Frame v. Frame, 36 S.W. 
2d 162, 120 Tex. 61, 73 A.L,R. 1612, 
reversing, Clv.App., 14 S.W.2d 866. 

S& N.T.—Garloclt v. Oarlock, 6 N. 
T.S.2d 619, 266 APp.Dlv. 88. 

84, Pa.—Packerman v. Shuster, 12 
Pa-Dist & Co. 717. 

IS CJ. p 463 note 68. 

Good faith of broker immaterial 
MaspA-FoUer v. Dame, 18 Pick. 472. 
18 aJ. p 468 note 68 [b}. 

A contract to hasten an intended 
uarxiaga is as obnoxious to the ob¬ 
jection that It Is a marriage brokage 


contract as Is a contract to bring 
about a marriage between strangers. 
Pa,—^Braum v. Potter Title & Trust 
Co.. 162 A. 751, 801 Pa 366, 72 A.L. 
R. 1109. 

Vt-^angraw v. Perkins, 56 A. 632, 
76 Vt 127, 104 Am.S.R 917. 

5& Ey.—Johnson v. Hunt, 81 Ey. 
321. 

66 . Pa—^Braum v. Potter Title & 
Trust Co., 152 A. 761, 301 Pa 366, 
72 A-L.R. 1109. 

37. Ala—^Roberson v. Roberson, 169 
So. 292. 294, 232 Ala 647. citing 
CoxpTU Juris—Wright v. Martin, 
107 So. 818, 214 Ala 334. 

CaL—Hare v. McGue, 174 P. 668, 178 
CaL 740, L.RA.1918F 1099—Eeg- 
ley V. Eegley, 60 P.2d 482, 16 Cal. 
App.2d 216—^Roberts v. Roberts, 
266 P. 826, 83 CaLApp. 845—Whit¬ 
ing V., Whiting, 216 P. 92, 62 Cal. 
App. 167—McCahan v. McCahan, 
190 P. 460, 47 CalJtpp, 176. 

Fla—^Frohock v. Frohock, 158 So. 
106, 117 Fla 603—Allen v. Allen, 
160 So. 237, 111 Fla 783—Potter 
V. Potter, 183 So. 94, 101 Fla 1199 
—Gallemore v. Qallemore, 114 So. 
371. 94 Fla 616. 

Ga—Powers v. Powers, 128 S.E. 220, 
158 Ga 261—Craig t. Craig, 186 S. 
E. 756, 68 QaApp. 632—Heath v.' 
Phllpot 146 S.E. 828, 89 GaApp. 
• 108. 

IlL—Plobeig V. Floberg, 193 N.E. 458, 
368 HI. 626. 
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Ina.~Jordan v. Elttla 160 N.E. 817, 
88 Ind.App. 275. 

Iowa—^In re Sylvester’s Estate, 192 
N.W. 442, 196 Iowa 1329, 30 A-KR. 
180. 

Ey.—Overstreet v. Barr, 72 B.W.2d 
1014, 266 Ey. 82—Bishop v. Bishop, 
88 S.W.2d 657, 238 Ey. 702-^on6s 
V. Jones’ Admr., 9 Ey.Op. 287. 

Md.—Engel v. Schlosa 106 A. 169, 
173, 184 Md. 72, citing Corpus Ju¬ 
ris. 

Mo.—Jones v. Jones, 80 S.W.8d 49, 
325 Mo. 108J, Quoting Corpus Ju¬ 
ris. 

N.J.—Hemingway v. Ball, 179 A. 874, 
118 N.J.Ea. 378, affirmed 188 A. 
172, 119 N.J.Eq. 471—Dennison v. 
Dennison, 130 A. 463, 466, 98 N.J. 
Eq. 230, citing Corpus Juris, and 
adlrmed 133 A. 919, 99 N.J.EQ. 888. 

OkL—Warren v. DodrlU, 49 P.2d 187, 
140, 178 OkL 634, citing Corpus Ju- 
rla 

Pa—^American Nat Bank of Camden, 
N.J. V. Elrk, 177 A. 801, 317 Pa 
661—Miller v. Miller, 181 A. 236, 
284 Pa 414—Thaw v. Dailey, 26 
PaDlst 698. 

Wash.—^Forsby v. Forsby, 288 P. 457, 
156 Wash. 38. 

13 C.J. p 468 note 70. 

Agreements as to property rights 
tending to promote divorce see in¬ 
fra subdivision c of this section. 

The reason of the repugnsiucc with 

which the law views all contracts 

with the purpose of dissolving the 
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ported by other and valid considerations.^^ To 
induce a wife to sue for a divorce by a promise 
on the part of the husband to remunerate her for* 
it, or for a husband and wife to agree that one 
of them shall bring a suit for a divorce and the 
other shall not defend, is against the law,which 
recognizes and upholds the sanctity of marriage and 
is vpid.®^ The same is true of an agreement, after 
a divorce has been granted, that the husband will 
pay the wife money if she will not move for a 
new trial, or to set aside the decree,®® or, where 
the divorce has been wrongfully granted, that the 
parties will not disturb it.®i 


Agreements conditioned on divorce. Contracts so 
framed as to have effect only on condition that a 
divoice between the parties should be granted are 
held illegal, as their object is to interest the party 
to be benefited in procuring or permitting a di- 
vorce.®2 So a promise to marry made by a man 
or woman already married,®® to take effect when 
he or she has obtained a divorce from his or her 
present spouse,®^ is illegal and void. 

Legal grounds for divorce. A contract between 
a husband and wife entered into for the object of 
promoting a divorce will not be relieved of its ille¬ 
gality by the fact that the party instituting the 


narriasre relation may be found In 
Its regard to virtue, the good order 
of society, the welfare of the chil¬ 
dren as the fruit of the marriage, 
and the sacred character of the con¬ 
jugal relation. It will not suffer 
husband and wife to dissolve of their 
own accord a contract which is In Its 
nature indissoluble except so far as 
the legislative will has allowed It, 
and then only by the method author¬ 
ized. 

Colo.—In re Duncan’s Sstate, 285 P. 

757, .87 Colo. 149, 70 JLL.R 824. 
D,C.—White v. Winter, 46 AppD.a 
855. 

Ga.—Bvans v. Hartley, 196 S.D. 278, 
57 Ga.App. 698. 

Iowa.—In re Sylvester^ Estate, 192 
N.W. 442, 195 Iowa 1829, 80 A.L. 
R 180. 

Ky.—Edleson v. Bdleson, 200 S.W. 

626, 179 Ky. 300, 2 A.L.R. 689. 

13 C.J. p 468 note 71. 

Ooatxaetlag throngli trustees 
Contracts between husband and 
wife promotive of a divorce are il¬ 
legal, although contracted through 
trustees.-Maynicke v. Maynlcke, 274 
N.y.S. 864, 162 Mlsc. 727—13 C.J. 
p 468 note 70 [a], 

Agreement to have manlage per¬ 
formed with understanding that mar¬ 
riage contract will be dissolved by 
divorce proceeding is contrary to 
public policy.—Jacobs v. Jacobs, 297 
N.T.S. 642, 16$ Mlso. 98. I 

Oontraots between parties who are! 
not hnsband and wife for the purpose 
of procuring a divorce are against 
public policy and void.—McNally v. 
Bmmetsburg Nat Bank, 192 N.W. 
925. 197 Iowa 602. 

Contracts held valid 

(1) An agreement between hus¬ 
band and wife’s father that husband 
would obtain a religious divorce If 
he obtained a legal divorce, where 
the undertaking was not to obtain 
a divorce but to satisfy the religious 
beliefs of the father-in-law.—^Luh- 
beU V. Stolls, 202 N.Y.S. 229. 

(2) Father’s agreement with man] 


marrying daughter to legitimize her 
bastard child, whereby father should 
support grandchild during minority 
and reimburse husband for any ali¬ 
mony or support money for child.— 
Spec^t V. Richter. 258 Ill.App. 22. 

58. Ala.—Wright v. Martin, 107 So. 
818, 214 Ala. 334. 

CaL—^Brown v. Brown, 47 P.2d 362, 

8 CaLApp.2d 864. 

18 C.J. p 464 note 77. 

69. Cal.—^Lanktree v. Lanktree, 188 
P. 964, 48 Cal.App. 648. 

D.C.—^Oronan v. Cronan, 46 App.D.C. 
848. 

Fla.—Allen v. Allen. 160 So. 287, 111 
Fla- 738. 

Qa.—Don v. Don, 128 S.E. 268, 168 
Ga. 254. 

Ind.—Jordan v. Kittle, 160 N.B. 817, 
88 Ind.App. 276. 

Mont—Crush v. Grush, 8 P.2d 402, 
404, 90 Mont 881, citing Corpus 
Joxls—Clary v. Fleming, 198 P. 
646, 60 Mont 246. 

N.Y.—Schley v. Andrews, 121 N.E. 
812, 226 N.T. 110, reversing 166 N. 
Y.S. 1144, 171 App-Dlv. 962. 

Or.—Hodler v. Hodler, 186 P. 241, 
96 Or, 180. rehearing denied 187 P. 
604, 95 Or. 180. 

Fa.—^In re Shannon’s Estate, 137 A. 
261, 289 Pa. 280, quoting Coipiu 
Juis—Miller v. Miller, 131 A. 236, 
284 Pa. 414. 

13 C.J. p 463 note 71. 

ff artloalsr agseemsuts held illsgal 

(1) An agreement between hus¬ 
band and wife. In advance and in 
I anticipation of a divorce action be¬ 
ing brought, for one of the parties 
to pay counsel fees or costs. 

Cal.—McCahan v. McCahan, 190 P. 

468, 47 Cal.Aj)p. 178, 190 P. 460, 
47 CaLApp. 176. 

Ky.—Edleson v. Edleson, 300 S.W. 
625, 179 Ky. 800, 2 A.L.R. 689. 

(2) A provision In a contract be¬ 
tween a husband and wife for the 
payment of alimony, that such con¬ 
tract should act as a bar to the 
wife’s right to recover suit money, 
attorney's fees, or other costs, if 
either party sued for divorce, since] 


such a provision discouraged contest 
of the divorce proceeding.—Westfall 
V. Westfall.* 236 S.W. 393, 208 Mo. 
App. 666. 

(3) Antenuptial contract whereby 
wife agreed to concede divorce and 
to accept one hundred dollars for 
each year of marriage as complete 
settlement.—^In re Duncan’s Estate, 
286 P. 767, 87 Colo. 149, 70 A.LJEL 
824. ' 

flO. D.C.—White V. Winter, 46 App. 
D.C. 356. 

Mo.—Blank v. Nohl, 19 S.W. 65, 20 S. 

W. 477, 112 Mo. 169, 18 L.RA. 360. 
Abandonment of proceedings 
(DA contract with divorcee to 
pay her a certain sum to abandon 
her proceeding to set aside a final de¬ 
cree of divorce, entered eight years 
before, was held void, as against 
public policy.—Guggenheim v. Gug^ 
genhelm, 168 N.Y.S. 209, affirmed 170 
N.Y.S. 1084, 183 App.Div. 981. 

(2) It was held in another case, 
however, that the bare agreement 
of one party to abandon an appeal 
from a divorce decree was not nec¬ 
essarily collusive and Illegal.—^Bloom 
v. Bloom, 184 N.Y.S. 681, 

91. Kan.—Comstock v. Adams, 28 
Kan. 613, 83 Am.R. 191. 

63. CaL—^Brown v. Brown, 47 P.2d 
352, 8 CalJtpp.2d 864. 

N.J.—^Dennison v. Dennison, 180 A. 
463, 465, 98 N.J.Eq. 230, citing 
Corpus Juris, and affirmed 133 A.' 
919, 99 N.J.Eq. 883. 

N.Y.—Darling v. Darling, 270 N.Y.S. 
667, 241 App.Dlv. 67, affirmed 198 
N.E. 428, 265 N.Y. 660. 

18 C.J. p 464 note 76. 

63. N.Y.—Levin v. Levin, 800 N.Y.S. 
1042, 258 App-Dlv. 768, affirming 
288 N.Y.S. 820, 169 Mlsc. 230. 

64 TJ.S,—Jones v. Sovereign CSamp, 
W. 0. W. C.aA.Ga., 86 F.2d 846. . 
Colo.—Leupert v. Shields, 60 P. 198, 
14 Colo.App. 404. 

N.H—Knox V. Perkins, 168 A. 497„ 
86 N.H. 66. 

18 C.J. p 464 note 74. 
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divorce proceedings had legal grounds for a di¬ 
vorce.®® 

Concealment of true caii^e of divorce. An agree¬ 
ment having for its object the concealment of the 
true cause for divorce, which may be thought dis¬ 
graceful to the parties, and the procurement of the 
divorce on other grounds, has been held illegal.®® 

Agreonents as to attorney's fees. Generally, an 
agreement between attorney and client as to com¬ 
pensation is not illegal, although contemplating a 
proceeding to secure a divorce,®^ and it is not 
against public policy for an attorney to represent 
a married woman in* such a .proceeding and in 
negotiations to obtain alimony, without any agree¬ 
ment as to terms or amount of compensation, or 
as to what person shall be liable therefor.®® How¬ 
ever, an agreement as to compensation for such 
legal services is invalid if it involves the personal 
interest of the attorney in preventing a reconcilia¬ 
tion between the parties,®® as where it is partially 
or completely contingent on success,^® or is meas¬ 
ured by the amount of alimony or property se- 
cured.71 So a contract by which an attorney agrees 
to pay another a certain amount of money on re¬ 
ceiving certain fees for obtaining part of a hus¬ 


band's property for the wife is illegal and void."^® 
A retainer under which an attorney is to obtain 
for one a divorce in a foreign country is illegal 
where it is known to the attorney that the client 
and his wife are residents of the state and that 
the wife has brought proceedings to compel sup¬ 
port.'*® 

b. Separation Generally 

As a general rule, agreements for separation of hus¬ 
band and wife are valid If made In prospect of Immediate 
separation and Invalid if made in contemplation of future 
separation, but validity is not dependent on whether the 
agreement provides for a trustee to execute It. Provi¬ 
sions by the parties against molestation or cohabitation, 
or as to the support and custody of children, are ordi¬ 
narily valid. 

Although the early common-law rule that any 
agreement whose object was the separation of 
man and wife was void as against the policy of 
the law, is still followed in at least one state,^^ 
the great majority of the American decisions dis¬ 
tinguish between agreements for future and agree¬ 
ments for immediate separation, holding that agree¬ 
ments for separation of husband and wife are 
valid if made in prospect of an immediate sepa¬ 
ration, but illegal if they provide for a possible 
separation in the future.*^® Some of the earlier 


es. Conn.—Godwin v. Ooodwln, 4 
Day 343. 

Mo.—Speck V. Dausman, 7 MoApp. 
166. 

08. Fla.—Allen v. Allen, 150 So. 237, 
111 Fla. 738. 

Ky.—Bishop v. Bishop, 38 S.W.2d 
667, 238 Ky. 702. 

Mdnt.—Crush T. Gnish, 3 F.2d 408, 
404, 90 Mont. 381, citing Corpas 
Inzls. 

13 (XJ. p 464 note 78. 

67. S.C.—Whittle v. Tompkins, 77 
S.B. 929, 94 S.C. 237. 

Wash.—^Delbrldge v. Beach, 119 P. 
866 , 66 Wash. 416. 

68 . Ga.—Fleming v. Phlnlzy, 134 S. 
H. 814, 35 Ga.App. 792. 

09. Cal.—Ayres v. Lipschutz, 228 P- 
720. 68 Cal.App. 184. 

Iowa.—re Sylvester’s Estate, 192 
N.W. 442, 195 Iowa 1329, 80 A.L.R. 
180. . 

13 aj. p 464 note 80, 

Ooutzaefe to hxlnsr anit against OUrat 
Contract of employment of attor¬ 
ney hy husband to prosecute suit for 
divorce againet husband himself la 
violative of public policy and void,— 
Berman v. Bradford 142 A. 751, 127 
Me. 201. • 

BegaielBr ooBsent to settlMHeiit 
Contract between client and attor¬ 
ney in divorce action providing that 
client should not settle, compromise, 
of dispose of suit without attorney's 
consent and if she did so, she should 


pay the attorney a certain portion 
of the money or property obtained, 
is Illegal as restraining reconcillsr 
tlon.—Comer v. McGuire, 25 (> P. 346, 
121 Kan. 820, 

m' CaL—Ayres v. Lipschutz, 228 P. 

720, 68 CaLApp. 134. 

Ind.-^ordan v. Kittle, 150 N.B. 817, 
88 lnd.App. 275. 

Iowa.—In re Sylvester’s Estate, 192 
N.W. 442, 196 Iowa 1329, 30 AXJl. 
180, 

Ky.—Overstreet v. Barr, 72 S.W.2d 
1014, 255 Ky. 82. 

13 CJ. p 464 note 81. 

'Where ntazltiil relation could not 
be affected by contingent fee agree¬ 
ment for attorney's services in va¬ 
cating a divorce decree, because the 
party obtaining the divorce died be¬ 
fore services under the contract were 
undertaken, it was not however, 
against public policy.—^Higby v. Mar¬ 
tin, 28 P.2d 1097, 167 OkL 10. 

71. Cal.—Parsons v. Segno, 201 P. 
680, 187 CaL 260—WUey v. Sllsbee, 
36 P.2d 864, 1 CaLApp.2d 520— 
Thelsen v. Keough, 1 P.2d 1016, 
116 CaLApp. 353. 

Qa.—^Bvans v. Hartley, 196 S.BL 273, 
275, 57 Ge.App. 698, quoting Cor¬ 
pus Jtirls. 

Ky.—Overstreet v. Barr, 72 S.W.2d 
1014, 256 Ky. 82, 

Mont—Coleman v, Sisson, 280 P. 682, 
71 Mont 486. 

, N.J.—Lynde v. Lynde, 62 A. 694, 64 
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N.J.Eq. 786, 97 Ajn.S.B. 692, 58 
L.R.A. 471. 

N.Y—Dougherty v. Burger, 234 N.T. 

S. 274, 133 Mlsc. 807. 

Okl.—Opperud v. Bussey, 46 P.2d 319, 
324. 172 Okl. 625, quoting Corpus 
Juris. 

13 C.J. p 464 note 82. 

Property In wife's rupas 
An agreement between an attorney 
and a husband for a contingent fee 
of fifty per cent to recover property 
In wife’s name, which recovery In¬ 
volved securing a divorce, was 
against public policy.—^Klampe v. 
Klampe, 163 N.W. 296, 137 M inn . 227. 

7a. Kan.—^Mason v. McGugln, 286 
P. 845, 118 Kan. 663. 

73. N.T.—Milne v. Schneider, 240 N. 
Y.S. 875, 186 Mlsc. 15. 

74 NJI.—HUI V. HIU, 67 A. 406, 
74 N.H. 288, 124 Am.S.R. 966, 12 
L.ItA.,N.S., 848—Foote v. Nicker¬ 
son. 48 A. 1088, 70 N.H. 496, 497, 64 
L.B.A. 654. 

13 C.J. p 465 note 90. ^ 

75. Arlz.—Goodwin v. Gkiodwln, 64 
P.2d 268, 27.0, 47 Arlz. 167, citing 
Corpus Juris—Roden v. Roden, 242 
P. 387, 839, 29 Arlz. 898, citing 
Corpus Juris. 

Ark.—Leonard v. Leonard, 142 S.W. 
1133, 101 Ark. 622—Bowers v. 
Hutchinson, 68 S.W. 899, 67 Ark. 
15. 

I Colo.—Bilmble y. SloUer, 266 P. 497, 
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cases recognized the separation agreement as valid 
only when a trustee was appointed by the agree¬ 
ment, so that it could be enforced by or against 
a third person acting in behalf of the wife;’® but 
this distinction has now little weight in view of 
the removal of restrictions on the right of a mar¬ 
ried woman to contract.77 
Antenitptial agreements. Notwithstanding the 
general rules stated above, an antenuptial contract 
which has for its purpose and effect the future 
separation of the parties or the facilitation of that 
result is against public policy hut a stipulation 
in an antenuptial agreement that it shall be bind¬ 
ing in the event of a separation does not render the 
ajeement invalid where the parties lived together 


until the death of one spouse.^® 

Provisions relating to children. A separation 
agreement is not invalid because it provides for 
tile custody,®® support, and maintenance®^ of the 
children of the parties to the agreement, where 
neither its purpose nor effect facilitates the grant¬ 
ing of a divorce, or because it provides that the 
spouse given custody of the children shall permit 
the other spouse to visit and associate with them.®® 
However, some courts view with disfavor a pro¬ 
vision in a separation agreement placing the cus¬ 
tody, care, and education of the children in the 
mother,®®'or relieving the husband, without the 
sanction of the court, of all obligation for the 
future care and maintenance of the minor chil- 


498, 88 C3olo. 494, citing OorpuB 
joxig. 

Qa.—Craig v. Craig, 186 S.B. 76B, BS 
G^JlPP. 632. 

Lyman v, Lynuai, 268 IlLApp. 
274. 

gy_Hoskins V. Hoskins, 256 S.W. li 

201 Ey. 808. 

Mass.— Wchards v. Blcliards, 169 N. 

B. 891, 270 Mass. 113. 

Mich.— Day v. Chamberlain, 198 N. 
W 824, 223 Mich. 278—In re Ber¬ 
ner, 187 N.W. 377, 217 Mich. 612. 
Mo.—-Harrison v. HexTlson, 211 S.W. 
708, 201 MO.APP, 465—Bough v. 
Rough, App.. 195 S.W. 501. 

N.J.—^Dennison v. Dennison, 180 A. 
468, 466, 98 N.J.Bq. 280, citing Ooru 
pus Juis,'and affirmed 133 A. 919, 
99 N.J.l!q.'883. 

MX—Winter v. Winter, 84 N.H. 382, 
191 N.T. 462, 16 L.R.A,,N.S., 710,. 
affirming 101 N.T.S. 1149, 115 App. 
Liv. 899—Dowle v. De Winter, 197 
N.T.S. 54, 203 App.Dlv. 302—Gray 
V, Butler, 102 N.T.S. 106, 116 App. 
DIt. 816—^In re Silver’s Adm'x, 
248 N.T.S. 141, 187 Misc. 59—Car- 
lola V. Carlola. 225 N.T.S. 692, 181 
Misc. 66—MarhB v. Marks, 216 N.T, 
S. 341, 345, 127 Mlso. 416, quoting 
Corpus Inils—Fives v. Fives, 203 
N.T.S. 685, 122 ‘Mlsc. 657—Seelau 
V. Seelau, 198 N.T.S. 41—Winton 
V. Winton, 161 N.T.S. 405. 

MJ>.—Fisher v. Fisher, 207 N.W. 
484, 436, 53 N.D. 681, citing Corpus 
Juris. 

Pa.—Ciayden v. Clayden, 9 Pa-Dlst. 
ft Co. 681. 

Tex.—Wheat v. Wheat, Clv.App., 289 
S.W. 667. 

Ya,—Cummlng v. Gumming, 102 S.B. 
572, 676, 127 Va. 16, citing Corpus 
Juris. 

YTash.-Worden v. Worden, 165 P. 

601, 96 Wash. 592. 

18 GJ. p 465 note 98. 
legality ot provisions fixing rights 
as to support and property see in- 
fra subdivision c of this section. 
“It is now the well established 
view in most American jurisdictions^ 


as it is in England, that considera¬ 
tions of public policy will not serve 
to condemn as void all separation 
agreements between husband and 
wife. When a separation has already 
been effected or Is in immediate con¬ 
templation, it la not contrary to pub¬ 
lic policy to allow the parties to de¬ 
fine by contract their mutual rights 
and obligations with respect to prop¬ 
erty and to the' wife’s support 
. . . New Hampshire . . . and 
North Carolina . . . appear to be 
the only jurisdictions remaining in 
tbia country that, in the absence of 
statute, adhere to the old doctrine 
that articles of separation between 
husband and wife are in violation of 
public policy. In the latter state, the 
judicial view has been overthrown by 
statutory enactments.”—^Peters v. Pe¬ 
ters, 169 A. 298, 802, 20 DOLCh. 28. 

Trader the Buglish oonunou law as 
it existed at an early date, separation 
agreements were illegal,' but the later 
EngUshA decisions, in accord with the 
majority American rule, consider 
th en* not against public policy.— 
Gallemore v. Gallemore, 114 So. 871, 
94 Fla. 616—13 GJ. p 465 notes 89, 
91. 

Agreement valid, although not ex¬ 
pressly reoitlng foot of sepoxatlon 
Cal.—Boland v. Boland, 46 P.2d 238, 

7 CaLApp.2d 401. 

Although parties oontlnned living 
in same house, separation agreement 
was not against public policy as 
agreement for future separation 
where they were not living there as 
man and wife. 

Mich,-Berner v. Brown, 198 N.W. 

204. 226 Mich. 444. 

N.T.—Everitt w. Bverltt, 201 N.T.S. 
305. 

Y;rj^gj^^__Parsons v. Tracy, 220 P. 813, 
127 Wash. 218. 

contract between old sad infirm 
oouple for separation and division 
of property la not against public 
policy, notwltlmtanding the separa¬ 
tion was not rendered necessary or 
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inevitable by the conduct of one of 
the parties but was made for the 
purpose of relieving the wife of the 
burden of looking after her husband. 
—Bradley v. Burges, 198 P, 967, 109 
Ean. 347. 

3h ITorth Carolina separation deeds 
are not favored by law, but under 
certain circumstances are recognized 
by statutes when signed in conform¬ 
ity thereto.—Taylor v. Taylor, 148 
S.E. 171, 197 N.C. 197. 

T6. Ohio.—Beetle v. Wilson, 14 Ohio 
267. 

18 C.J. P 466 note 96. 

77. DeL—Peters v. Peters, 169 A. 
298, 20 Del.Ch. 28. 

Ga.—Sumner v. Sumner, 48 S.E. 727, 
421 Ga. 1. 

Mass.—^Bichards v. Richards, 169 N. 

E. 891, 270 Mass. 118. 

Mo.—Harrison v. Harrison, 211 S.W. 

708, 201 MoA-pp. 465. 

Yt—Cleary v. La France, 199 A. 242. 
IS C.J. P 466 note 97. 

78;, Kan.—Neddo v. Neddo, 44 P. 1. 
66 Kan. 507. 

Ya.—Gumming v. Gumming, 102 S.E1 
672, 127 Va. 16. 

79. Wls.—^Blbelhausen v. Blbelhau- 
scn, 160 N.W. 516, 169 Wis. 865. 

80. Del—Whitten v. Bird, Ch., 2 
A.2d 83. 

30 C.J. p 1069 note 83. 

Yalldlty of agreements as to cus¬ 
tody: 

Generally see C.J.B. title Parent 
and Child {, 11, also 46 C.J. p 
1286 notes 68-67. 

Granting custody to third persons 
see infra S 260. 

Custody to mother 

DeL— Whitten v. Bird, supra. 

81. Ky.—Bishop V. Bishop* 88 S.W. 
2d 667, 288 Ky. 702. 

30 C.J. P 1059 note 94. 
as. N.T.—^Duryea v. Bllven, 26 N.H. 
908, 122 N.T. 567, affirming 14 N. 
Y.St 881. 

83. D.C.—Hard v. Splaln, 46 App^ 
D.G, L 
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dren;84 and, in any event, a separation agreement 
cannot oust the court of its power over the care, 
custody, and control of the minor children of the 
parties,85 nor can it bind the court®® or control 
or affect its judgment in awarding custody.®^ A 
question as to the validity of the provisions of a 
separation agreement relating to minor children 
becomes immaterial when all the children attain ma¬ 
jority.®® 

Provisions against annoyance or molestation. 
Provisions that the parties will not molest each 
other or compel cohabitation do not invalidate the 
separation agreement, since they merely affirm legal 
rights already existing,®® 

c. Agreements as to Alimony, Support, and 
Property Sights 

Agreements providing for settiement of claims for 
alimony or support, or adjusting property rights, made 
as part of an otherwise valid separation or even In con- 


temptation of a pending or Impending divorce proceed¬ 
ing, are ordinarily not against public policy unless they 
are part of a collusive plan to obtain a divorce. 

Postnuptial contracts between husband and wife 
adjusting their interests in the property of each 
other, made during the continuance of the marital 
relationship and not in prospect of a separation, 
are ordinarily \'alid.®® Further, although it appears 
from what is stated in subdivision b of this sec¬ 
tion that an agreement made in contemplation of 
a future separation is illegal, it is generally held 
that, where separation is imminent or has already 
occurred, an agreement making a fair and equita¬ 
ble provision for the separate support and mainte¬ 
nance of the wife and for a settlement of prop¬ 
erty rights is not against public policy,®^ at least 
where nothing is contained therein to hinder a re¬ 
conciliation and resumption of marital relations,®® 
if its purpose and effect are not to promote a di¬ 
vorce.®® Likewise, although there is authority to 


84. Me.—Coombs v. Coombs, IIS A. 
20. 120 Me. 103. 

86 . IlL—Longhl v. LonghI, 193 HL 
App. 21. 

8 ft Mo.—Knepper v. Knapper, 122 
S.W. 1117, 139 Mo.App. 498. 

87. D.C.—Hard v. Splaln, 45 App.. 
D.C., 1. 

Mich.—Carpenter v. Carpenter, 137 N. 
W, 250, 171 Mich. 672. 

sa CaJ.—In re Toell, 129 P. 999, 164 
Cal. 540. 

89. Aria—Boden v. Eoden, 242 P. 
387, 29 Arlz. 398, rehearing denied 
243 F. 413, 29 Arlz. 649. 

CaL—^Porsland v. Foreland, 189 P. 

827, 46 Cal.App. 405. 

Valid only as to mafaitemanoa 
A separation agreement has been 
held, however, valid only as agreed 
equivalent of future maintenance of 
wife by husband, and not valid as 
contract for relinquishment of right 
and duty of cohabitation—Melson v. 
Melson, 134 A. 136, 151 Md. 196. 

90. IlL—Boyd V. Boyd, 188 HLApp. 
186. 

Mo.—^Harrison v. Harrison, 211 S,W. 
708, 201 MO.APP. 465. 

91. U.S.—Spreckels v. Wakefield, C. 
CJLCaJ., 286 F. 466. 

Ark.—Pryor v. Pryor, 114 S.W. 700, 
88 Ark. 302, 129 Am.S.R. 102. 
CaL—Huntsberger v. Huntsberger, 43 
. P.2d 258, 2 CaL2d 666—Locke-Pad- 
don v. Locke-Paddon, 227 P. 716, 
. 194 CaL 73—Bx parte Weller, .289 
P. 646, 106 CalApp, 486—Brown 
y. Brown, 266 P. 695, 82 CalA^pp. 
74. 

Colo.—In re Wise's Estate, 64 P.2d 
694, 09 Colo. 662. 

> DeL—Peters v. Peters, 169 A. 298, 20 
BeLOh. 28, 


Ga.—Sumner v. Sumner, 48 S.B. 727, 
121 Ga. 1. 

Ind.—Melrose v. Besser, 133 N.fi. 27, 
77 Ind.App. 3. 

Kan.—Petty v. Petty, 76 P.2d 860, 
867, 147 Kan. 342, citing Corpus 
Juris. 

Ky.—Middleton v. Middleton, 269 S. 
W. 662, 207 Ky. 608—Cole v. Wal¬ 
drop. 265 S.W. 274, 204 Ky. 703— 
Hoskins v. Hoskins, 266 S.W. 1, 201 
Ky. 208. 

Masa—^Richards v. Richards, 169 N. 

B. 891, 270 Masa 118. 

Minn.—Sessions v. Sessions, 226 N. 
W. 21,1, 178 Minn. 76, reargument 
denied 226 N.W. 701, 178 Minn. 
76—^Vanderburgh v. Vanderburgh, 
188 N.W, 276, 162 Minn. 189. 

Mo.—Semon v. Ilgenfrltz, App., 26 
S.W.2d 836—In re Means' Estate, 
App., 284 S,W. 186. 

N.J.—Meyer v. Meyer, 1 A.2d 4, 124 
N,J.Bq. 198. 

N.T.—Fleischman v. Furgueson, 160 
N.T.S. 887, 174 App.Div. 810, re¬ 
versed on other grounds 119 N.E. 
400, 223 N.T. 236--Fales v. Fales, 
290 N.T.S. 665, 160 Mlsc. 799, af¬ 
firmed 296 N.T.S. 754, 250 App. 
Dlv. 761—In re Tiemesr's Estate, 
■266 N.T.S. 51, 148 Mlsc. 878—In 
re Browning’s Estate, 276 N.T.S. 
270. 

Wash.—Granat v. Granat, 66 P.2d 
220, 189 Wash. 308—Worden v. 
Worden, 165 P. 501, 96 Wash. 692. 
18 CJ. p 466 notes 94, 95. 

Improvideut release by wife of 
husband's duty to support her, how¬ 
ever, Is void as against public policy. 
—Glickman v. Glickman, 185 N.T.S. 
421, 194 App.Div. 100. 

Tti TTUuftla 

(1) Provisions in separation agree¬ 
ment as to settlement of mutual 
property rights are valid.—Van Ko- 
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ten V. Van Koten, 164 N.E. 146, 323 
IlL 323, 60 A.L.R. 347—Lyons v. 
Schanbacher. 147 N.E. 440, 316 IlL 
669—Kohler v. Kohler, 146 N.E, 476, 
816 IlL 33. 

(2) So, too, provisions that hus¬ 
band will pay wife certain sum reg¬ 
ularly for her support are valid.— 
Van Koten v. Van Koten, supra— 
Henderson v. Henderson, 8 N.B.2d 
646, 290 HLApp. 448. 

(8) The parties, however, may not 
provide for the discharge of the hus¬ 
band from his legal obligation to 
support and maintain the wife.— 
Berge v. Berge, 8 N.E.2d 628, 366 IlL 
228—Vock V. Vock, 6 N.E.2d 848, 865 
IlL 432, 109 A-Ii.R. 1170—Van Ko-' 
ten V. Van Koten. 164 N.B. 146, 823 
IlL 323, 60 A.L.R. 347—^Lyons v. 
Schanbacher, 147 N.B. 440, 316 IlL 
689—White V. White, 266 IlLApp. 
210 . 

(4) Nor can a separation agree¬ 
ment providing for support of the 
wife and a settlement of property 
rights be upheld where it Is gross¬ 
ly unfair, inequitable, and unjust— 
White V. White, supra. 

99l Vt—Cleary y. La France, 199 

A. 242. 

Teanpozary oz final sepazation 

If there was final separation when 
husband and wife agreed that wife 
should hold husband’s note to daugh¬ 
ter and give up right to maintenance, 
while husband returned to his home 
state during probationary period, 
agreement was not void as against 
public policy, but, if separation was 
merely temporary, agreement was 
void as tending to prevent reconcilia¬ 
tion.—Semon v. Illganfrltz, 16 S.W.2d 
912, 223 MoJipp. 546. 

9ft CaL—Gummersou v. Gummer- 

Bon, 68 P.2d 394^ 14 CaLApp.2d 460. 
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the effect that any agreement as to alimony be¬ 
tween the parties pending a suit for divorce is 
open to suspicion,®^ and an agreement not to sue 
or make claim for alimony has been held void,^® 
the general rule is that a fair and equitable con¬ 
tract for the settlement of claims for alimony or 
support; or for a settlement of property rights, 
is valid, although made in contemplation of dis¬ 
solution of the marital relation, where it is not 
part of a collusive plan to procure a divorce;*® and 
■the fact that the agreement is entered into while 
divorce proceedings are pending will not affect 
its validity, unless it can be said that its purpose 
or effect was in some way to facilitate the grant¬ 
ing of the divorce.*^ Conversely, in accordance 


§ 236 

with the general rule as to agreements promoting 
divorce, stated in subdivision a of this section, any 
contract for the division of property or the settle¬ 
ment of claims for alimony or future support, 
which is part of a collusive agreement to- obtain 
a-divorce, is against public policy.*® 

§ 236. Agreements to Resume Marital Rela¬ 
tions 

An agreement the object of which Is to restore 
marital relations after a separation has taken place will 
generally be uphe|jd. 

Generally, an agreement which has for its object 
the restoration of marital relations after a separa- 
ation has taken place will be upheld.** So an 


Ho.— In re Means’ Estate, Ajpp., 284 
S.W. 188. 

Xetentlou of xlglit to sue fox divorce 
Separation agreement and proper¬ 
ty settlement were not void because 
of provision that agreement should 
not be construed as evidencing con- 
aent of either spouse to contemplat¬ 
ed separation so as to bar divorce 
action for desertion.—^In re Hoy's 
Estate, 162 A. 166, 308 Fa. 131. 

M. Md.—Boggs V. Boggs, 114 A. 474, 
480, 188 Md. 482, citing CoTpus 
Juxls. 

13 C.J. p 464 note 83. 
gs. Ind,—Thompson v. Thompson, 
31 N.E. 629, 132 Ind. 288. 

18 C.J. P 464 note 84. 

A coatraot in advance of manlage, 
providing that husband shall be re¬ 
lieved from burden of supporting 
wife In event of divorce, Is contrary 
to public policy.—■WUllams v. 'Wil¬ 
liams. 248 P. 402, 29 Arlz. 538. 

Sd U.S.—Prothlngham v. Anthony, 
CClA-ldass., 69 7.2d 606, tsertlorari 
denied 64 S.Ct 865, 292 U.S. 666, 
78 L.Ed. 1603, so holding as to law 
of Rhode Island—^MacGlll v. Mac- 
Qlll, C.CJLI11., 8 F.2d 490, so hold¬ 
ing as to law of Indiana. 

Arlz.—Goodwin v. Goodwin, 64 P.2d 
268, H7 Arlz. 167. 

Ark.—Smith v. Smith, 79 S.W.2d 265, 
190 Ark. 418. 

<3aL—Cookinham v, Cookinham, 2S P, 
2d 1046, 219 Cal 723—Gummerson 
V. Gummerson, 68 P.2d 894, 14 Cal. 
App.2d 460—Ex parte Weller, 289 
P. 646, 106 Cal.App. 486. 

Conn.—^Felton v. Pelton, 196 A. 791, 
123 Conn- 664—Weil v. Poulsen, 184 

A. 680, 121 Conn. 281. 

m— Allen V. Allen, 160 So. 237, 111 
Fla. 733—Gallemore v, Qallemore, 
114 So. 371, 94 Pla. 616. 

HL—Shankland v. Shankland, 184 N. 

B. 67, 801 Ill. 524. reversing 221 
IlLApp. 687. 

Md.—Harrison v. Harrison, 153 A, 
68, 160 Md. 378. 

Mo.—Welsh V. Welsh, 93 S.W.Bd 264, 


230 Mo.App. 1006—^Taylor v. Rust, 
App., 198 S.W. 194. 

N.J.—^Dennison v. Dennison, 130 A. 
463, 466, 98 N.J.Ea. 230, citing 
Cozpiu Juris, and affirmed 133 A. 
919, 99 N.J.Ea. 888. 

N.Y.—Grlsslar v. Grissler, 206 N.T. 

S, 119, 209 App-Dlv. 480. 

Ohio.—^Brown v. Brown, 6 Ohio S. & 
a P. 668, 7 Ohio N.P. 606. 

Or.—Dlettrlch v. Haberman, 264 P. 
846, 124 Or. 608. 

Pa.—^American Nat. Bank of Camden, 
N. J., V. Kirk, 177 A. 801, 817 Pa. 
661—Miller v. Miller, 181 A. 236, 
238, 284 Pa. 414, citing Ck>xpus ju¬ 
ris—Thommen V. Thommen's, Inc., 
96 Pa.Super. 17—Frank's Estate, 8 
I2s>Dl8t 86, 22 Pa.Co. 260, affirmed 
46 A. 489, 196 Fa. 26. 

S.D.—Shoop V. Shoop, 287 N.W. 904, 
907, 68 S.D. 693, citing Ooipna Ju¬ 
ris—^EJvens v. Evens, 226 N.W. 726, 
66 S.D. 482. 

Tex.—^Ashby v. Gibbon, Civ.App., 69 
S.W.2d 445. 

Va,—Eschner v. Bschner, 131 S.B. 
800, 146 Va. 417. 

13 C.J. p 464 note 86, p 466 notes 86, 
87. 

Trust deed to provide Inooxue for 
wife 

Minn.—^Flrst Minneapolis Trust Co. 
v. Lancaster Corporation. 240 N.W. 
469, 186 Minn. 121. 

97. Cal.—Gunimerson v. Gummerson, 
68 P.2d 894, 14 Cal.App.2d 450. 
Conn.—Weil v. Poulsen, 18A A. 680, 
121 Conn, 281. 

Mo.—Taylor v. Rust, App., 198 S.W. 
194. 

N.J.—^Dennison v. Dennison, 180 A. 
463, 466, 98 N.J.Eq. 280, citing Cor- 
pus Juris, and affirmed 188 A. 919, 
99 N.J.Bkl. 883, 

18 C.J. p 465 note 88. | 

9& TJ.S.—Spreckels v, Wakefield, a 
C.A.CaL. 286 F. 466. 

Arlz.—Goodwin v. Goodwin, 64 P.2d 
268, 47 Arlz. 167. 

CaL—^Brown v. Brown, 47 P.2d 362, 
8 . CaLApp.2d 364—Lanktree v. 
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Lanktree, 188 P. 954. 42 CaLApp. 
648. 

Colo.—Willoughby v. Willoughby, 206 
P. 792, 71 Colo. 366. 

D.C.—Cronan v. Cronan, 46 App.D.C 
343. 

Fla.—^Prohock v. Frobock, 168 So. 
106, 117 Pla. 603. 

Qa.—Ozmore v. Ozmore, 176 S.E. 789, 
179 Ga. 880—^Don v. Don, 123 S.B. 
268, 168 Ga, 254—^Powers v. Pow¬ 
ers, 123 S.E. 220, 168 Ga. 261—Sum¬ 
ner V. Sumner, 48 S.B. 727, 121 Ga. 
1 . 

Miss.—Gurley v. Gorman, 102 So. 66, 
137 Miss. 210. 

Mo.—Jones v. Jones, 30 S.W.2d 49, 
325 Mo. 1087—^Beardsley v. Bass, 
229 S.W. 1092, 287 Mo. 393—Welsh 
V. Welsh, 93 S.W.2d 264, 230 Mo. 
App. 1006. 

Mont.—Sherman v. Sherman, 211 P. 
321, 65 Mont. 227. 

N.J.—Hemingway v. Ball, 179 A, 874, 
118 N.J.Eq. 378, affirmed 183 A. 
172, 119 N.J,Bq. 471. 

N.T.—Schley v. Andrews, 121 N.E. 
812, 226 N.Y. 110, reversing 166 N. 
T.S. 1144, 171 AppJDiv. 962. 

Or.—Hodler v. Hodler, 186 P. 241, 96 
Or. 180, rehearing denied 187 P. 
604, 95 Or. 180. 

Pa,—In re Shannon's Estate, 137 A. 
261, 289 Pa. 280—Miller v. Miller, 
131 A. 236, 284 Pa. 414—Common¬ 
wealth V. Glennon, 92 Pa.Super. 
94. 

99. Cal.—^Bowden v. Bowden, 167 P. 

164, 175 Cal. 711, L.R.A.1918A 380. 
Ky.—^Harrison v. Harrison, 148 S.W. 
40. 146 Ky. 631. 

Mo.—Semon v. lUgenfrltz, 16 S.W.2d 
912, 916, 223 MoApp. 546, citing 
Ooxpns Juris. ■ 

Mont—Walker v. HUI, 800 P. 260, 
90 Mont 111. 

18 C.J. p 466 note 98. 

AttoxneT’s servloaa 
A contract by husband to pay 
wife’s attorney for bis services if 
a reconciliation was effected was not 
contrary to public policy.—Walker v. 
Hill, Buprsi- 
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agreement that, if a wife will dismiss her suit 
against the husband for divorce and return and 
live with him as his wife, he will convey to her 
a certain income or part of his property,^ or will 
pay her a certain sum of money if he should in 
the future give her any cause for divorce,2 is not 
illegal; and it has been held that, where a wife 
living separate from her husband refuses to re¬ 
turn to him except on the pa>'mcnt of a certain 
sum, the husband’s agreement to pay such sum 
is not void as against public policy,^ unless the 
wife had left him without just cause.'* So an 
agreement by a husband to support his wife is not 

5. AoBEEUEirrs in ] 

§ 238. In General 

A contra6t which In Iti terms Is In unreasonable re¬ 
straint of trade Is Invalid as against public policy but a 
contract In reasonable restraint of trade is valid. 

As a general rule, an agreement in unreasonable 
restraint of trade is illegal and void,® but an agree¬ 
ment in reasonable restraint of trade is valid.^ 
The ground on which agreements in restraint of 
trade are held illegal at common law is that they 
are contrary to public policy,® but before parties 
can be absolved from their solemn obligations on 


against public policy.® 

§ 237. Frauds on Marital Rights 

As is stated in the C.J.S. title Husband and 
Wife § 20, also 30 C.J. p 523 note 79-p 526 note 
24, secret and voluntary conveyances made by a 
man during an engagement of marriage may be 
invalid as a fraud on the marital right of the 
prospective wife; likewise, as is considered in 
the same title § 28, also 30 C.J. p 548 notes 7-18,' 
such a transfer by a woman may be invalid as a 
fraud on the rights of the prospective husband. 

ESTBAINT OP TrADK 

this ground, it must he shown that their agree¬ 
ments are manifestly injurious to the public wel¬ 
fare, since it is also the policy of the law to hold 
persons to their contracts.^® The law of both 
the United States and of the state in which the 
violation of law occurred applies in determining 
the validity of an agreement in restraint of trade.^^ 

The terms of the agreement and not whether 
there has been any actual operation under it deter¬ 
mine whether it is one in 'restraint of trade and 


L N.T.—Rodgers v. R,odger8, 174 N. 

T.S. 24, 186- App.Div. 77. 

18 CLJ. P 467 note 99. 

2. CaJ.—^Bowden v. Bowden, 167 P. 
154. 175 Cal. 711. L.RJL1918A 380. 

3 . Conn.--Kennedy v. Howell, 20 
Conn. 349. 

18 C.J. p 467 note 1. 

4. Neb.—Tost v. Tost, 247 N.W. 588, 
124 Neb. 608. 

8. D.C.—O’Connell y. Noonan, 1 
App.D.a 332. 

N.C.—Barnes v. Barnes, 10 S.H. 804, 
104 N.C. 613. 

Pa.—Reamy v. Bayley, 11 A. 438, 7 
Pa.Ca8. 289. 

6. U.S.—Thoms v. Sutherland, C.C. 
AN.J, 52 r.2d 692—Harriet Hub- 
hard Ayer, Inc., v. Federal Trade 
Commission. O.CA., 16 F.2d 274, 
certiorari denied Federal Trade 
Commission v. Harriet Hubbard 
Ayer, IncL, 47 S.CL 478, 278 tT-S. 
759. 71 Ii-Bd. 878—TT. S. v. Intei> 
state Circuit, D.C.Tex., 20 F.Supp. 
868 . 

EL—Parish v. Schwart*, 176 N.BL 
757. 344 HL 568, 78 A.L.R. 1032, 
affirming 262 lUApp. 691—Pelc v. 
, EhlsntlSr 267 IlLApp. 218. 
Err-JraokMn v. Sullivan, 124 S.y^. 
. 2d 1^19, 1020, citing Ootpui imris 
—Ijavjs V. Koay Theater Co., 286 

S.W. 248; 193 Ky. 886. 26 AJjH. 
814. 


Ohio.—Pappas v. Zonars, 14 Ohio N. 
P.,N.S., 199—^Huebner-Toledo Brew¬ 
eries Co. V. Zevnlk, 4 Ohio I^.P., 
N.S., 198. 

Ta—N orfolk Motor Hzchange v. 
Grubb, 147 S.B. 214, 162 Va 471, 
68 AL.H. 810. 

Wyo.—State v. Langley, 84 P.2d 767. 
13 aJ. p 467. note 6—41 GJ. p 101 
note 27. 

7. IT.S.—Griffin v. Oklahoma Natural 
Gas Corporation, C.CA.Okl., 37 F. 

*2d 646, 649, citing Corpus praxis 
—^Reed, Fears & Miller v. Miller, 
D.GPa, 2 F.Bd 280, affirmed, C.C. 
A. Miller v. Reed, Fears & Miller, 
5 F.2d 1018—Bowling v. Taylor, G 
GConn.. 40 F. 404. 

AlA—Maddox y. FuHer, 178 So. 12, 
233 AIa 662. 

Conn.—Mllaneseo v. CalvanesA 108 
A 841. 92 Conn. 841. 

Fla.—^Massari y. SalclcclA 13$ So. 
522, 102 FlA 847. 

IlL—Pelc y. Kulentls, 267 HlApp. 
218. 

Ind.—^Burley Tobacco Growers’ Co¬ 
op. Ass’n V. Rogers, ISO N.B3. 884, 
88 Ind.App. 469. 

Ky.—Stovall v. McCutcheon, 64 S. 
W. 969, 107 Ky. 677, 21 Ky.L. 1817, 
92 Ain.S.R. 878, 47 L.R.A 287. 

8. Mass.—Keith y. Heywood Boot & 
Shoe Co, 151 N.K, 309, 265 Mass. 
821. 


Minn.—Williams v. Thomson, 174 N. 

W. 807, 148 Minn. 464. 

N.J.—Stevens & Thompson Paper Co. 
V. Brady, 151 A 92, 106 N.J.Bq. 
410—Robert H. IngersoU & Bro. v. 
Hahne & Co, 108 A 128, 89 N.J.Eq. 
832. 

Ohio.—^Robey v. Plain City Theatre 
Co., 186 N.B. 1, 126 Ohio St. 478, 
91 AIi.R. 976—^Pappas v. Zonars, 
14 Ohio- N.P.,N.S, 199. 

Pa—K nickerbocker Ice Co. v. Mont¬ 
gomery, 7 PADlst 468, 21 PaCo. 
409. 

W.Va—B arnes v. Koontz, 168 S.B. 

719, 112 W.Va 48. 

18 GJ. p 467 note 6. 

9. HI.—Parish V. Schwartz, 176 N. 
H. 767, 844 HI. 663, 78 AL.K 1082, 
affirming 252 IlLApp. 691. 

Wyo.—Stkte V. Langley, 84 P.2d 767. 
13 GJ. p 468 note 7. 

10. TT.S.—Lumbermen’s Trust Co. v. 
Title Ins. & Inv. Co. of TacomA 
Wash., 248 P. 212, 160 GGA 290. 

FlA—Lee v. Clearwater Growers' 
Ass’n, 111 So. 722, 93 PIa 214. 

18 GJ. p 467 note 6 [a]. 

IL. U.S.—Straight Side Basket Coi> 
poratlon v. Webster Basket Co, 
D.GN.T., 4 F.Supp. 644. 

In Xentuoky the common law ap¬ 
plying to contracts In restraint of 
trade la In force.—^Elkins v. Barclay, 
47 S.W.2d 945, 243 Ky. 144—Scobee 
V. Brent, 216 S.W. 76, 186 Ky. 734. 
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stamp its legality or illegality.!® 

The validity of agreements which create or tend 
to create a monopoly and of combinations in re¬ 
straint of trade is treated in the C.J.S. title Monop¬ 
olies §§ 15-3S, also 41 C.J. p 99 note 9-p 128 note 
99. 

Classification of valid contracts. Generally, while 
contracts containing restrictions which operate to 
prevent persons from obtaining employment and 
from earning a livelihood are in restraint of trade 
and against public policy,!® in a proper case, -par¬ 
ties may contract not to engage in a certain busi¬ 
ness in certain territory, and under certain con¬ 
ditions they may contract not to make, use, or sell 
certain articles or commodities, even though not 
patented.!^ Ordinarily, such contracts are sus¬ 
tained, in the absence of contrary statute and sub¬ 
ject to the requirements as to limitations of time 
and space and as to reasonableness, treated in 
subsequent sections, when they are agreements by 
the sdler of property or business not to compete 
with the buyer in such a way as to derogate from 
the value of the property or business sold;!® by 
a retiring partner not to compete with the firm;!® 
by a partner pending the partnership not to do 
anything to interfere, by competition or otherwise, 
with the business of the finn;!^ by the buyer of 
property not to use the same in competition with 
the business retained by the seller;!® and by an 
assistant, servant, or agent not to compete with 
his master or employer after the expiration of his 
lime of service.!® Although most valid restraints 
faU within one of these classifications, they are 
not exclusive.®® 


§ 240 

§ 239. Early English Law 

Under the Mrly English law, an agreement placing 
any restraint on one's right to exercise a trade or calling 
was void as against public policy. 

According to the early common law of England, 
an agreement which placed any restriction on a 
man’s right to exercise his trade or calling was void 
as against public policy;®! but it is to be remember¬ 
ed that at the time when this doctrine was held 
a craftsman was obliged by statute to follow and 
exercise only his own trade.®® Hence, an agree¬ 
ment by such a person not to exercise his trade was 
an agreement not to earn a living at all, and like- 
vrise an agreement to omit a legal duty, the latter 
a clearly illegal agreement, and the former one like¬ 
ly to injure the public and society.®® 

§ 240. Later Doctrine 

The distinction drawn between contracts In general 
and In partial restraint of trade, by which the strict early 
common*law rule Invalidating all restraints was relaxed, 
was subsequently replaced by the test of reasonableness 
of the restraint. 

In course of time the strict doctrine of the early 
common law invalidating all restraints of trade was 
relaxed in view of the public interest in permitting 
certain protective covenants,®^ and, as stated in §§ 
241-245 infra, a distinction came to be drawn be¬ 
tween general and partial restraints of trade with 
validity dependent on the existence of certain limi¬ 
tations as to time and space of the restraint The 
fixed rules as to the conditions under which re¬ 
straints were valid were followed by both English 
and American courts until the introduction of the 
modem view, discussed further in § 246 et seq, in- 


la. U.S.—straight Side Basket Cor¬ 
poration Ar. Webster Basket Co.; B. 
C.N.T.. 4 F.Supp. 644. 

13. N.J.—Walsche v. Sherlock, 169 
A. 661, 110 N.Jj:q. 223. 

14. U.S.—United Lens Corporatlpn 
. V. Doray Lamp Co., C.C.A.IU., 98 

F.2d 969. 

14 Cal.—Biller v. Schindler, 263 P. 

877, 88 Cal.App. 260. 

Fla.—Massarl v. Salclccia, 136 So. 
522; 102 Fla. 847. 

lliaa—^Plaza Amusement Co', y. Both- 
enberg, 131 So. 360, 169 Miss. 800. 
NJ.—Yanko v. Goldberg, 131 A, 613, 
, 98 N.J.Eq. 636. 

■Or.—Columbia Tent & Awning Co. v. 

Thiele, 295 P. 601, 186 Or. 611. 
R.I.—North Shore Dye House v. Ros- 
enfield, 166 A. 346, 63 R.L 279. 
TJex.—Clay ,v. Richardson, Clv.App., 
290 S.W. 286. 

Wls.—George M. Danke Co. v. Mar¬ 
ten,- 241 N.W. \369, 207 W1& 290. 
13 GJ. p 468 note 8. , 


16. N.J.—Tank© v. Goldberg, 137 A. 
646. 101 N.J.Ea. 170. 

Ohio.—^Lange v. Werk, 2 Ohio St. 619. 
TeaL—Schlag v. Johnson, Civ.App., 
208 S.W. 869. 

17. U.S.—Kinsman v. Parkhurst, N. 

T. , 18 How. 289, 16 L.Bd. 885. 

18 C.J. p 468 note 11. 

la .Wash.—Messett v. Cowell, 79 P. 
2d 387. 

18 C.J. p 468 note 13. 

1». N.J,—A, Fink & Sons v. Gold¬ 
berg, 189 A. 408, 101 N.J.E< 1 . 644. 
13 C.J. p 468 note 13. 

Agreements by employees see infra 
I 264. 

aOi U.S.—n. S. y. Addyston Pipe & 
Steel Co.; Tenn,, 86 F. 271, 29 a 
OA. 141, 46 L.B.A. 122, modified 
on other grounds 20 S.Ct 96, 176 

U. S. 211, 44 L.Ed. 186. 

ai. ■ U.S.—Cropper v, Dayis, Neb., 248 
F. 810, 166 C.C.A. 90. 
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nL—^Pelc y, Kulentls, 267 HLApp. 
218. 

Ohio.—^Kei Mfg. Co. y. Plu-Gum Co., 
162 N.E. 816, 28 Ohio App. 514. 

Okl.—^Wesley y. Chandler, 3 P.2d 720, 
162 Okl. 22. 

ai.—^North Shore Dye House y. Ros- 
enfleld, 166 A. 346, 63 KL 279. 

Va.—Stoneman y. Wilson, 192 S.BL 
816, 818, 169 Ya. 249, citing Coxpu 
Juris. 

18 C.J. p 468 note 16. 

aa. OkL—Wesley y. Chandler, 8 P. 
2d 720, 152 Okh 22. 

aa. Mass.—^Alger y. Thaoher, 19 
Pick. 61, 31 Aan.a 119. 

34 U.S.—U. S. y. Addyston Pipe ft 
Steel Co., Tenit, 86 F. 271, 280, 29 
aCJIu 141, 46 L-ILA. 122, modlQed 
on other grounds 20 S.Ct 96, 176 
U.S. 21L 44 L.Bd. 186. 

18 C.J. p. 469 note 18. 
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fra, making the validity of the agreement depend¬ 
ent on the reasonableness of the restraint.^® 

§ 241. -General or Partial Restraint in 

General 

Although a contract In total restraint of trade la 
agalnit public policy, a contract in only partial restraint 
isf trade may be valid, depending on the existence of 
limitations of space and time. 

Under the rules followed by the courts prior to 
the development of the test of reasonableness of re¬ 
straint discussed in § 246 et seq, infra, a contract in 
total restraint of trade was universally held void 
as against public policy, but one in partial restraint 
of trade was not necessarily so, its validity depend¬ 
ing on the existence of proper limitations as to time 
and space,and, as stated in § 257 infra, a valuable 
consideration. Restraints were classified under 
three heads: Where unlimited as to both time and 
space; where limited as to time but unlimited-as to 
space; and where limited as to space but unlimited 
as to time. As appears in §§ 242-245 infra, in the 
first and second cases the agreement was generally 
void; in the third it was valid 

§ 242. -Restraint Unlimited as to Both 

Time and Space 

An agreement unlimited as to both time and space Is 
Invalid as a total restraint of trade. 


An agreement unlimited as to both time and space 
is regarded as a total restraint of trade and void by 
the rules stated in the preceding section.^? It has 
been so held of an agreement that a person will not 
carry on a certain business at any place where the 
other party may carry it on,28 or of an agreement 
that he will never engage in a certain business any¬ 
where, while another conducts such business in a 
named town.29 Other similar agreements have been 
held illegal.80 

§ 243. -Restraint Limited as to Time but 

Unlimited as to Space 

An agreement in restraint of trade without limit as 
to space Is void, even though limited as to time. 

According to the early doctrine where the re¬ 
straint, although limited as to time, is considered 
unlimited as to space, it is void,3i as for example, 
an agreement, unlimited as to space, that a person 
will not engage in the beauty parlor business for a 
certain time,32 or that a person will not become con¬ 
nected with an insurance company.®® Other agree¬ 
ments of similar nature have been' held against pub¬ 
lic policy.®* 

§ 244. — Restraint Limited as to Space but 
Unlimited as to Time 
Generally, an agreement Imposing a restraint rea- 


as. U.S.—Cropper v. Davis, NelJ., 
243 F. 310. 166 C.aA. 90. 

Va.—Merrlman v. Cover, 61 S.B. 817, 
104 Va. 428. 

S6. TJ.S.—^Reed, Fears & Miller v. 
Miller, D.GPa., 2 F.2d 280, af¬ 
firmed.- C.C.A., Miller v. Reed, 
Fears & Miller, 5 F.2d 1018. 

HI.—Pelc V. Kulentls, 257 Hl-App. 
218. 

Ky.—Torlan v. Fuqua, 194 S.'W. S69, 
176 Ky. 428, L.R.A,1917F 251. 
N.J.—Stevens & Thompson Paper Co. 
V. Brady, 161 A. 92, 106 N.JJJq. 
410. 

Ohio.—Kex Mfgr. Co. v. Plu-Gum Co., 
162 N.BI 816, 28 Ohio App. 614. 

Pa.—Henschke v. Moore. 101 A. 808, 
257 Pa. 196, L.R.A.1917F 460. 

87. Ky.—^Boone v. Burnham & Dal¬ 
las, 200 S.'W. 316, 179 Ky. 91. 

Mich.—Danto v. Charles C. Robbins, 
Inc., 280 N.W. 188, 260 Mich. 419. 
13 C.I. p 469 note 20. 

88. Ohio.—^Thomas v. Miles, I Ohio 
St 274. 

88. E^.—Torian v. Fuqua, 194 S.'W. 
369, 176 Ky. 428, L.R.A.1917F 251. 

aOi. Faitioular affieemanti lidld la. 
valid 

(1) That one will never carry on 
or be concerned in the business of 


an iron founder.—Alger v. Thacher, 
19 Pick., Mass., 51, 31 AmJ5. 119. 

(2) That one will cease the trade 
of cabinetmaker.—^Maier v. Homan, 
4 Daly, N.T., 168. 

(3) That one will never be inter¬ 
ested in the business of manufactur¬ 
ing daguerreotype materials or can¬ 
dles in any part of the United States. 
Mass.—^Dean v. Emerson, 102 Mass. 

480. 

Ohio.—^Lango v. Werk, 2 Ohio St 

519. 

(4) That one will never carry on 
the business of manufacturing boots 
and shoes within the state.—Taylor 
V. Blanchard, 18 Allen, Mass., 370, 
90 Am.D. 208. 

(5) That one will never engage in 
the manufacture of matches in the 
city of St Louis or elsewhere.— 
Pelts T. Sllchele, 62 Mo. 171. 

(6) That a patentee will not “man¬ 
ufacture, sell, or cause to be sold 
any sandpapering machines of any 
description."—Berlin Mach. Works 
V. Perry, 88 N.W. 82, 71 Wls. 495, 
496, 5 Am.S.R. 236. 

(7) Contract by an inventor re¬ 
straining himself absolutely, with¬ 
out limitation as to time or place, 
from exercising his skill in making 
certain alleles.—^Albright v. Teas. 
87 N.J.Bq. 171. 
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(8) Employment of one as solicit¬ 
ing and selling driver provided he 
should not engage in business as 
servant or employee of others.— 
Steinmeyer v. Phenlx Cheese Co., 102 
A. 160, 91 N.J.Law 861. 

31. Ga.—Everett v. Boone, 121 S.E. 
240, 167 Ga. 372—Bonner v. BaUey, 
110 S.E. 876, 152 Ga. 629. 

HL—See Midland Press v. P. B. 

Compton & Co., 204 ni.App. 216. 
Ky.—Coleman v. Sowders, 268 S.W. 

679, 206 Ky. 841. 

Md.—Griflin v. Guy, 192 A. 869. 
Tex.—Star Refining Co. v. Butcher, 
■ Civ.App., 84 S.W.2d 303—Martin V. 

Hawley, Civ.App., 50 S.W.2d 1106. 
13 C.J. p 469 note 29. 

Limits of space permitted see infra 
S 244. 

38. Ohio.—Bmler v. Feme, 166 N.E. 

496, 23 Ohio App. 218. 

33k Qa.—Carson v. Sun Life Assur. 

Co. of Canada, APp., 192 S.E. 241. 
3d PartloiLUT agreements held in- 
vnUd 

(1) That one will not engage In 
the manufacture of dies for tlilrty 
years.—Saratoga County Bank v. 
King, 44 N.T. 87. 

(2) That one will not engage In 
the dry goods business for five years. 
—^Wiley V. Baumgardner, 97 Ind. 66, 
49 AxeuR. 427. 
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sonably limited In space is not against public policy, 
although unlimited In time of operation, regardless of the 
nature of the business or occupation restrained. 

Although it has been said that contracts impos¬ 
ing a restraint indefinite in time or for an unrea¬ 
sonably long period of time are not favored,35, and 
as indicated later in this section, will not, under 
some circumstances, be enforced, generally, even 
according to the early rule, it is no objection to an 
agreement reasonably limited in point of space that 
it is unlimited in point of time and may, therefore, 
continue during the whole life of the party re- 


8trained.35 Thus the courts have repeatedly sus¬ 
tained as valid agreements by the vendor of a busi¬ 
ness, trade, or profession, or by employees, etc., 
without limitation as to time, not to carry on the 
business, trade, or profession in a certain town, vil¬ 
lage, city, or county,*'^ even though it be a large 
city;®3 within certain limits in a city;®® in a town 
or city, and vicinity;*® or at any place which will 
interfere with the business sold.*^ An agreement 
not to engage in a certain business in a certain 
town*® territory surrounding a city*® or county,** 


(8) That for and during the pe¬ 
riod of five years the covenantor 
will not, directly or Indirectly, con¬ 
tinue In, carry on, or engage in the 
business of manufacturing or deal¬ 
ing in bedgullts or comfortables or 
In any business of which that may 
form a part—Bishop v. Palmer, 16 
N.B. 299, 146 Udass. 469, 4 Am.S.IL 
839. 

(4) Agreement, unrestricted as to 
locality, not to carry on a retail 
trade in hoots and shoes while an¬ 
other person remains in such trade. 
—Curtis V. Gokey, 5 Hun 66B, re¬ 
versed on other grounds 68 N.Y. 300. 

(5) That a person will not run a 
boat on any of the waters of a state 
lor the term of ten years from date. 
—•Wright y. Ryder, 86 Cal. 342, 95 
AnuD. 186—California Steam Nav. 
Co. V. Wright 6 CaL 268, 66 Ain.D. 
611. 

(6) Agreement by a seller of a tire 
repair patent that he will not con¬ 
duct business In the United States 
or elsewhere during the life of the 
patent—Kex Mfg. Co. v. Plu-Gum 
Co., 162 N.E. 816, 28 Ohio App, 514. 

36. Mo.—Long V. Towl, 42 Mo. 546, 

97 Am.D. 856. 

86. Colo.—Weber v. Nonpareil Bak¬ 
ing Co., 274 F. 932. 934, 86 Colo. 
232, citing Corpus Juris. 

Dl.—Storer v. Brock, 184 N.H. 868, 
351 m. 643, affirming 267 lll.App. 
138—Pelc V. Kulentls, 257 IU.App. 
218, 218, citing Corpus JUzls. 
Iowa.—Haggin v. Derby, 229 N.W, 
257, 209 Iowa 939. 

Md.—Griffin V. Guy, 192 A. 859. 
Mich.—Colton v. Duvall, 287 N.W. 
48, 264 Mich..846. 

Mo.—Kregcr Glass Co. v. Kreger, 
App., 49 S.W.2d 260, 264. citing 
Corpus Juris. 

Neb.—Dow V. Gotch, 201 N.W- 665. 
118 Neb. 60. 

N.J.—Scherman v. Stem, 117 A- 681, 

98 N.J.Eq. 626. 

Pa.—Sklaroff v. Sklsjofl^ 106 A. 798, 
263 Pa. 421. 

Tex.—Randolph y. Graham, Clv.App., 
254 S.W. 402. 

Wash.-United Dye Works v. Strom, 
86 P.2d 760, 762, 179 Wash. 41, 
quoting Corpus Juris—^Barash v. 

17C.J.S.-40 


; Robinson, 262 P. 680, 682, 142 
Wash. 118, quoting Corpus Juris. 
13 CJ. p 470 note 87. 

Xa Xonlslaaa 

(1) The rule stated in the text has 
been generally followed.—^Moorman 
IV. Parkersoh, 69 So. 122, 181 La. 204, 
Ann.Ca8.1914A 1160—^Moorman v. 
Parkerson, 64 So. 47, 127 La. 885. 

(2) Apparently contrary to these 
decisions, it has been said without 
discussion that an agreement which 
provides that one party shall not 
engage in the same business for an 
unlimited period is against public 
policy.—Lindatrom v. Sauer, App., 
166 So. 686. 

SI. Ala.—Fambrough v. Townson, 
86 So. 476, 204 Ala. 261. 

Ken .—^Thom v. Dinsmoor, 178 P. 446, 
104 Kan. 275. 

La.—May v. Johnson, 128 So. 640, 18 
La.App. 621. 

Md.—Griffin v. Guy, 192 A. 869. 

Mo.—Clabaugh v. Helbner, App., 286 
S W 896. 

Neb.—^Dow V. Gotch, 201 N.W. 666, 
113 Nab. 60—Farmers’ State Bank 
V. Petersburg State Bank of Pet¬ 
ersburg. 187 N.W. 117, 108 Neb. 
64. 

N.J.—^Tanko v. Goldberg, 187 A. 646, 
101 N.J.Eq, 170. 

Tex.—^Langever v. United Advertis¬ 
ing Corporation, Clv.App., 258 S.W, 
856, 868, quoting Corpus Juris— 
Randolph v. Graham, Clv.App., 254 
S.W. 402. 

18 aJ. p 470 note 88. 

Xu Washington 

(1) The rule stated in the text 
has been followed in cases involving 
this sale of a business.—^United Dye 
Works V. Strom, 86 P.2d 760, 762, 
179 Wash. 41, quoting Corpus Juris 
—Barash v. Robinson, 262 P. 680, 
682, 142 Wash. -118,•quoting Corpus 
Ju^ 

(2) It was held, however, that an 
opUclan's agreement in considera¬ 
tion of employment not to engage ] 
In business as optician in same city 
is not enforceable where agreement 
was unlimited as to tlma—Schneller 
V. Hayes, 28 P.2d 278, 175 Wash. 116. 

(8) The case of Schneller v. 
Hayes, supra, has been distinguished 
on the ground that the contract there 

625 


was unenforceable because it lacked 
consideration and was Inequitable.— 
United Dye Works v. Strom, 35 P. 
2d 760, 179 Wash. 41. 

Particular agreements held valid 

(1) Seller's agreement on sale of 
a jack for breeding purposes to go 
out of such business on his farm.— 
Coleman v. Sowders, 268 S.W. 579. 
206 Ky. 841. 

(2) Covenant not to engage in or 
be employed in a cigar, stationery, 
and candy business in a certain bor¬ 
ough of three thousand five hundred 
population.—Scherman v. Stem, 117 
A. 631. 93 N.J.Eq. 626. 

(8) Agreement not to mn a stage 
on a specified road.—Pierce v. Fuller, 
8 Masa 223, 6 Am.D. 102. 

(4) Agreement by a vendor of a 
milk route not to serve milk over 
the same route.—Reece v. Hendricks, 
1 Leg.Gaz., Pa., 79. 

(6) Other agreements held valid 
see 18 C.J. p 470 note 38 [a]. 

SB. EL—Storer v. Brock, 184 N.E. 
868, 351 EL 643, affirming 267 lll.¬ 
App. 138. 

13 C.J. p 471 note 39. 

39. N.Y.—Lappono v. Marmone, 198 
N.Y.S. 483, 204 App.Dlv. 496. 

13 C.J. p 47i note 40. 

40 . U.S.—Wawak Co. v. Bidser, C. 
C.A.m., 90 F.2d 694. 

Tex.—^Randolph v. Graham, Clv.App., 
254 S.W. 402. 

13 C.J. p 471 note 41. 

41. EL—Decker v. West, 278 EL 
. App. 532. 

Pa.—^Bucci V. Pavone, 44 Pa.Co. 480. 
IS aJ. p 471 note 42. 

43. Ark.—^Wakenlght v. Spear & 
Rogers. 227 S.W. 419, 147 Ark. 842. 
CJa.—^Holloway v. Brown, 166 S.B, 
917, 171 Ga. 481. 

Iowa.—Haggin v. Derby, 229 N.W. 
257, 209 Iowa 939. 

Tex.—Schlag v. Johnson, Clv.App., 
208 S.W. 369. 

13 C.J. p 471 note 46. 

43. U.S.—Wawak Co. v. Kaiser, G 
C.A.IIL, 90 F.2d 694. 

Mo.—^Kreger Glass Co. v. Kreger, 
App., 49 S.W.2d 260. ' 

4L Ky.—EUdne v. Barclay, 47 KW. 
2d 946, 248 Ky. 144. 
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while another carries on the same business there, is 
valid. 

Limits of space permitted. It is not essential to 
the validity of a restraint that it be confined to a 
particular town or city or its immediate environ¬ 
ment, and gradually increasing extensions of area 
computed from a specified point have been upheld.^^ 
So an agreement never to engage in a certain busi¬ 
ness in territory north of a designated city is val¬ 
id.*® It was for some time the rule that an agree¬ 
ment not to carry on.a business anywhere within 
a state was invalid,*7 but in the later cases this doc¬ 
trine has been rejected.*® Restrictions which cover 
the entire United States, and those without any 
limit whatever, are both, for jurisdictional reasons, 
general restrictions, and as such have been con¬ 
demned in many cases ;*® but, as. may be seen in § 
247 infra, this rule is now modified in many juris¬ 
dictions by the application of the test of the reason¬ 
ableness of the restraint Further, as appears in § 
289 infra, in some oises contracts embracing the en¬ 
tire United States have been construed as divisible 
and have been upheld. ‘ 

Nature of business as influencing time limit. The 
attitude of the courts as to the time of the restraint 
that will be permitted is largely determined by the 
nature of the business interdicted. It has been 
thought perfectly proper that the vendor of a busi¬ 


ness should bind himself by a perpetual restriction 
not to engage again in the same business, since the 
purchaser of the good will may fairly be supposed 
to purchase not only for his own immediate use or 
benefit, but for the use of his personal representa¬ 
tives in the same sense that he purchases personal 
property or real estatebut an injunction was re¬ 
fused against a physician covenanting not to prac¬ 
tice medicine in a given place at any time there¬ 
after and even in the case of the sale of a mer¬ 
cantile business, the court has at times deemed a 
restraint unreasonable that extended the covenan¬ 
tor’s disability beyond any possible area of compe¬ 
tition.®® It has been held, however, that there is no 
distinction between contracts in restraint of trade 
entered into by professional men, such as physi¬ 
cians, surgeons, lawyers, and dentists,, and those of 
tradesmen,®® and that, when in such a covenant by 
a physician no time is mentioned, it is to endure 
during the lifetime of the covenantor, and the in¬ 
junction will be made perpetu^.®* 

§ 245. -Restraint Limited as to Both 

Time and Space 

An agreement In which the reetralnt le limited as to 
both time and space Is ordinarily valid. 

Where the restraint is limited as to both time and 
space, the agreement is ordinarily valid,®® unless 


Tex—^Poon v. Killer, Clv.App., 284 | 

S.W, 573. 

4S. Farttonlar zestxiotloiui bald vaL. 

Id 

(1) Binding one not to engagre In 

mercantile business within two miles 
of store.—Yanko v. Goldberg, 181 
A. 618, 98 636. 

(2) Binding one not to engage In 
milk business witliln radius of ten 
miles of borough.—^Holland v. 
Brown, 156 A. 168, 304 Pa. 545. 

(3) Binding phsrslclan not to prac¬ 
tice within radius of twenty-five 
miles.—Andrews v. Cosgrll^ 221 N. 
W. 642. 176 Minn. 481. 

(4) Not to compete with glaSh 
business within twenty-five miles of 
city.—Kreger Glass Co. v. Sieger, 
MoJ^Pp., 49 S.W.2d 260. 

(6) Not to engage In reporting 
business within fifty miles of Tren¬ 
ton, except named cities.—Sarco Co. 
of New Jersey v. Gulliver, 129 A. 
899. S N.JK1SC. 641, affirmed 181 A. 
228, 99 N.J.B1 432. 

(6) Not to engage In Junk busi¬ 
ness in radius of one hundred miles. 
—^Betten Co. v. Brauman, 260 N.W. 
466, 218' Wis. 208. 

(7) Binding physician not to prac¬ 
tice within radius of one hundred 
«ad fifty, mtles.-Tarry y, Johnston, 
208 N.W. 616, 114 Neb. 496. 


(8) Other restrictions held valid 
see 13 C.J. p 471 note 47 fa]. 
Particular restrictions held valid un¬ 
der teat of reasonableness see in- 
fta i 247. 

40. Mich.—Wolverine Sign Works 
V. Powers, 227 N.W. 669, 248 Mich. 
871. 

47. Ill.—Parish v. Schwartz, 176 N. 
E. 767, 844 HL 568, 78 A-L.R. 1082, 
affirming 262 IU.App. 591. 

Ky.—Kbchenrath v. Christman, 208 
S.W. 738, 739. 180 Ky. 799, citing 
Oozpiu Jhzis, 

IS CJ. p 472 note 60. 

48. Ky.—Koohenrath y. Christman, 
supra. 

IS C.J. p 472 note 61. 

40. Pa.—Henschke v. Moore, 101 A. 

308, 257 Pa. 196, L.RA.1917F 450. 
13 C.J. p 472 note 62. 

60. Ga.—Swanson y. Kirby, 26 S.IL 
I 71. 68 Ga. 586'. 

I N.J.—Carll y. Snyder, Ch., 26 A. 977. 

51. N.J.—^MandevUle y. Harman, 7 
; A. 37, 42 N.J3J(l. 185. 

N.Y.—Mott y. Moti; 11 Barb. 127, 

^8 aj. p 478 note 69. 

80, Ga.—^Brown y. Williama, 144 B. 

SL 266, 166 Ga. 804. 

18 aJ. p 473 note 70. 

Test of reasonableness generally see 
Infra IS 246, 247. , 
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53. Or.—^Thompson Optical Insti¬ 
tute y. Thompson, 237 F. 966, 119 
Or. 252. 

54. m.— Storer y. Brodk, 184 N.B. 
868, 351 Ill. 648, affirming 267 DL 
App. 138. 

N.C.—Hauser y. Harding, 85 S.EL 
586, 126 N.a 295. 

Tex—^Latham y. Butler, Cly.App., 17 
S.W.2d 1083, -error refused. 

66i. U.S.—^United Lens Corporation 
V. Doray Lamp Co., C.C.A.IU., 98 
F.2d 969. 

Ala.—Crossfield y. Lokey, 108 So. 
649, 212 Ala. 560—Terre Haute 
Brewing Co. v. McGeever, 78 So.' 
889. 198 Ala. 474. 

Ark.-Wakenight v. Spear & Rogers, 
227 S.W. 419, 147 Ark. 342. 

Conn.—Milaneseo y. Calvauese, 108 
A. 84i, 92 Conn. 641. 

D.a—Allison V. Selgle, 79 F.2d 170, 
65 App.D.a 46. 

Iowa.—Haggln v. Derby, 229 N.W. 
257, 209 Iowa 939. 

N.M.—Gonzales y. Reynolds, 275 P. 
922, 34 NM. 86. 

Pa.—Friedman v. Ulsamer, 8 Pa. 
Diet 217—Haxdln v. Maust, 44 Pa. 
Co. 565. 

Tex—Foxworth-Galbralth Lumber 

Co. y. Turner, 46 S.W.2d 668. 121 
‘Tex 177, 87 A.L.R. 828-^81al8kofl 
Gin Co. y. Rlddlesperger. 192 S.W. 
630, 108 Tex 278, answer to oer- 
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such agreement is to refrain from all business what¬ 
soever,or unless it makes one party the sole judge 
of whether or not one business competes with anoth- 
er.5^ Accordingly, numerous agreements properly 
limited in space and time, executed in connection 
with the sale of a business or professional prac¬ 
tice, or lease of property, have been held valid.58 

While, as has already been noted in § 243 supra, a 
limitation as to time will not validate an unlimited 
restriction as to space, in view of the fact that the 
consideration of the time limit fixed becomes of im¬ 
portance in applying the modem and generally ac¬ 
cepted test of reasonableness, discussed in § 247 in¬ 
fra, the particular limitations of time that have been 
upheld in connection with limitations as to space 
should be noted.®* 


§ 246. Reasonableness of Restraint 

The validity of an agreement In restraint of trade is 
according to the trend of authority to be tested by its 
reasonableness with respect to the protection of the 
covenantee and the public interest involved, and in ail 
cases it Is essential that the restrictive covenant be in¬ 
cidental to another lawful contract or sale involving some 
interest requiring the protection of the restraint, al¬ 
though it may in some cases continue after the sale of 
such Interest. 

Generally, the tendency of the modem authorities 
is to reject the fixed rules stated, supra §§ 240-245, 
and to gauge the validity of the contract by the rea¬ 
sonableness of the restraint imposed as necessary to 
the protection of the covenantee, and as compatible 
with the public interest.®* Under this test, a stip¬ 
ulation by a vendor of any trade, business, or pro¬ 
fession that he will not exercise the same, so as to 


tifled queatlons conformed to, Civ. 
App., 194 S.W. 1182. 

Va.—Stonemon v. Wilson, 192 S.B. 
816, 817, 169 Va. 289, citing Oozpiu 
Juris. 

Wis.—^Betten Co. v. Brauman, 260 K 
W. 456,‘ 218 Wls. 208. 

18 C.J. p 472 note 57. ' 

sa. Ala.—American Laundry Co. v. 
E. & W. Dry-Cleaning Co., 74 So. 
68, 199 Ala. 164. 

Xdmited area 

However, a contract for the sale 
of a tailor business, providing that 
the vendor "will not reside or work 
In any capacity whatever ... 
within a radius of eight blocks,” 
was held not unreasonable or unen¬ 
forceable, in view of the nature of 
the business and the size of the city. 
—Garf V. WeitanajQ, 209 P. 809, 72 
Colo. 186. 

57. Ala.—^American Laundry Co.' v. 
E. & W. Dry-Cleaning Co., 74 So. 
58, 199 Ala. 164. 

sa Iowa.—^L. H. Henry & Sons v. 
Bhlnesmlth, 260 N.W. 9, 219 Iowa 
1088—Rowe v. Toon, 169 N.W. 88, 
186 Iowa 848. 

18 C.J. p 472 note 68. 

Agreements by employees see Infra 
! 264. 

Similar agreements held valid under 
test of reasonableness see Infra SS 
247, 248. 

ParUoular agxeemsats hdUL valid 

(1) By lessor of building for the¬ 
ater not to engage In picture show 
business In city during period of 
lease. — Plaza Amusement Co. v. 
Rothenberg, 181 So. 860, 169 Hiss. 
800. 

(2) By lessor, not to engage in 
poultry business for five-year term 
of lease within radius of fifteen 
miles,—^Boone v.' Burnham & Dallas, 
200 S.W. 816, 179 Ky. 91. 

. (3) By vendor, not to engage In 
fire Insurance business for three 
years In named city.—^Fort v. Moore,- 


T6x.CIv.App., 83 S.W.2d 807, error 
dismissed. 

(4) By vendor, not to engage in 
the restaurant business within one 
square block for six months.—Ste¬ 
phens V. Pahl, 23 Ohio N.P.,N.S., 877. 

(5) Seller not to enter hardware 
business within three years in same 
city.—^McClure v. Young, Ajrk., 98 S. 
W.2d 877. 

(6) By vendor of grocery store 
not to compete within five square 
blocks of store.—Zunln v. Weller, 
146 A. 719, 296 Pa. 161. 

(7) Not to engage in the livery 
business In a certain city for the 
space of five years. 

Ill—Haursen v. Gavin, 44 N.B. 736, 

162 III 877, affirming 69 DLApp. 

66 . 

Wis.—^Palmer v. Toms, 71 N.W. 864, 

96 Wls. 887. 

(8) Not to engage in barber busi¬ 
ness In town for two years.—^Brad¬ 
shaw V. MilUkln, 92 S.B. 161, 178 N. 
C. 482, L.RJL1817B 880. 

(8) Not to practice medicine with¬ 
in limited territory for five years.— 
Shaleen v, Stratte, 246 N.W. 744, 
188 Minn. 219—Andrews v. Cosgrifl, 
221 N.W. 642, 176 Minn. 431. 

(10) Not to practice medicine in a 
certain town for four years. 

Mass.—Gilman v. Dwight, 18 Gray 

866, 74 Am.D. 684. 

N.T.—Mott V. Mott, 11 Barb. 127. 

(11) Akgreement between one about 
to enter into a contract to furnish 
paving materials to a city for use on 
a certain street and another, where¬ 
by the latter Is to pay the former a 
'certain amount per cubic yard for 
material used In the street, on con¬ 
dition that the former will not enter 
into such contract nor sell any such 
material In that city for a certain 
period.—^Marshalltown Stone Co. v. 
Des Moines Brick Co., 87 N.W. 496, 
114 Iowa 674. 


59. Period of time held not nsxea- 
Bonable 

N.J.—Sarco Co, of New Jersey v. 
Gulliver, 129 A. 899, 3 N.J.Misc. 
641, affirmed 131 A. 923. 99 N.J.Bq. 
432. 

Tex.—Martin v. HAwley, Civ.App., 
60 S.W.2d 1106. 

18 C.J. p 478 note 66. 

60. I7.S.—^In re Hale Desk Co., C.C. 
A.N.Y., 97 P.2d 372—John T. Stan¬ 
ley Co. V. Lagomarsino, D.C.N.T., 
68 F.2d 112—CAli V. NaUonal Lin¬ 
en Service Corporation, C.C.A.La., 
88 F.2d 86—Griffin v. Oklahoma 
Natural Gas Corporation., C.C.A. 
Okl., 87 F.2d 646, 649, citing Oox^ 
pus Juris—Cropper v. Davis, Neb., 
243 F. 810, 156 C.C.A. 90. 

Ala.—^Terre Haute Brewing Co. v. 
McGeever, 78 So. 889, 198 Ala. 474. 

Ark.—Shapard v. Lesser, 183 S.W. 
262, 127 Ark. 690, 8 A,L.R. 247. 

Conn.—^Mllaneseo v. Calvanese, 103 
A. 841, 92 Conn. 641. 

D.C.—Cox V. Helvering, 71 F.2d 987, 
63 App.D.a 264. 

Fla.—^Massari v. Salclccla, IS6 So. 
622, 624, 102 Fla. 847, quoting 
Corpus juris. 

Ill—Storer v. Brock, 184 N.B. 868, 
861 m. 648, affirming 267 IlLApp. 
138—Tuzlk V. Lukes, 12 N.B.2d 
283, 293 lllApp. 297—Felc v. Eu- 
lentls, 267 213. 

Ind.—^Mllgram v. Mllgram, App., 12 
N.B.2d 894. 

Ky.—Thomas W. Briggs Co. v. Ma¬ 
son, 289 SIW. 296, 217 Ky. 269, 
62 A.L.R. 1844—Keen v. Ross, 216 
S-W. 606, 186 Ky. 266—Boone v. 
Burnham & Dallas, 200 S.W. 816, 
179 Ky. 91. 

Md.—Griffin v. Guy, 192 A. 369— 
Tolman Laundry v. Walker, 187 
A. 836, 171 Md. 7. 

Mass.—^Metropolitan Ice Co. v. Du- 
cas. 196 N.B. 856, 291 Masa 403 
—Keith V. Hesrwood Boot & Shoe 
Co., 161 N.B. 809, 265 Masa 821 
—Sherman V. Pfefferkom, 185 NJL 
568, 241 Masa 468. 
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interfere with the value of the thing sold,*t by a ) purchaser of property that he will not use the same 


Neb.—Tarry v. Johnston, 208 N.TV. 
616, 114 Neb. 496—Dow v. Gotch, 
201 N.W. 656, 113 Neb. 60. 
N.H.—Spaulding v. Mayo, 122 A. 
S99, 81 N.H. 85. 

N.J.—^Voices, Inc., v. Metal Tone 
Mfff. Co., 182 A. 880. 119 N.J.Eq. 
324, affirmed 187 A. 370, 120 N.J. 
Bq. 618, certiorari denied Metal 
Tone Mfg. Co. v. Voices, Inc., 67 

S. CL 433, 300 U.S. 656, SI L.Bd. 
866—A. Fink & Sons v. Goldberg. 
139 A. 408, 101 N.J.Eq. 644—R. H. 
Perrj" & Co. v. Bums Bros., 139 A. 
41, 101 N.J.Eq. 409. affirmed 143 A. 
918, 103 N.J. 366—Scherman v. 
Stern, 117 A. 631, 93 N.J.Eq. 626 
—Sarco Co. of New Jersey v. Gul¬ 
liver. 129 A. 899, 8 N.J.Misc. 641, 
affirmed 131 A. 923, 99 N.J.Eq. 432. 

N.M.—Gonzales v. Reynolds, 276 F. 
922, 34 N.M. 35. 

N.T.—Lappono v. Marmone, 198 N. 
Y.S. 433, 204 App.DIv. 496—East¬ 
man Kodak Co. v. Warren, 178 N. 

T. S. 14. 21, 108 Mlsc. 680, citing 
Oozpua Juris. 

N.C.—Tobacco Growers’ Co-op. Ass’n 
V. Jones, 117 S.B. 174, 186 N.C. 
266, 33 A.L.R. 231—Mar-Hof Co. 
V, Rosenbacher, 97 S.E. 169, 176 N. 
C. 830—Bradshaw v. MilUkln, 92 
S.B. 161, 173 N.C. 482, L.R-A-1917B 
880. 

Ohio.—Standard Distilling & Dis¬ 
tributing Co. V. Block & Sons, 5 
Ohio N.P.,?r.S., 386, reversed on 
other grounds 86 N.K 1132, 78 
Ohio St 448, 63 Cinc.L.Bul. 261, 60 
Ohio Law 128 — Huebner-Toledo 
Breweries Co. v. Zevnlk, 4 Ohio 
N.P.,N,S.. 198. 

Pa.—SklarofC v. Sklarofl. 106 A. 793, 
268 Pa. 421—Henschke v. Moore, 
101 A. 308, 267 Pa. 196, L.RJL 
1917F 450. 

R. L—Koppers Products Co. v. Rea- 
dio, 197 A. 441. 

S. C—Metts V. W4nberg, 166 S.B. 734, 
168 S.C. 411. 

Teiin.—State er rel. Attorney Gen¬ 
eral V. Burley Tobacco Growers' 
Co-operative Ass’n, 2 TenmApp. 
674. 

Tex.—Star Refining Co. v. Butcher, 
Clv.App., 84 S.W.2d 808. 

Va.—Stoneman v. Wilson, 192 S.H. 
816, 169 Va. 239. 

W.Va.—0. Hommel Co. v. Fink, 177 
S.B. 619, 116 W.Va. 686-^mes v. 
Zoontz, 168 S.B. '719. 720, 112 W. 
Va. 48, citing Corpus Juris. 
Wis.—Milwaukee Linen Supply Co. 
V. Ring, 246 N.W. 667, 668, 210 
Wis. 467 — Durbrow Commission 
Co. V. Donner, 229 N.W. 685, 201 
Wis. 176. 

,18 C.J. p 473 note 73. 

“Formerly the sole reason for 
holding contracts In restraint of 
trade void wm that they were con¬ 
trary to public policy because the 
pubUo should have the benefit of 


the services and business ability of 
everybody everywhere. With change 
uf conditions, this in time came to 
be modified so that such contracts 
were considered valid if reasonable 
for the protection of the business for 
which the restraints of the contract 
were imposed. This has again been 
modified so that the interests not 
only of the public and the business 
for which the restraint is Imposed, 
but also of the party restrained, are 
considered, and, if the restraint is 
reasonable upon consideration of all 
these interests. It is valid.”—Mil¬ 
waukee Linen Supply Co. v. Ring, 
supra. 

Public ixLtoxest Aomlnaat factor 
According to some authority, the 
mere fact that a covenant may not 
be wider than necessary for the pro¬ 
tection of the covenantee is not In 
itself determinative of Its validity, 
since the paramount consideration 
is the Interest and welfare of the 
people of the state. — Parish v. 
Schwartz. 176 N.E. 767, 844 Ill. 663, 
78 A.LlR. 1032, affirming 252 IlLApp. 
591—Union Strawboard Co. v. Bon- 
field. 61 N.E. 1038, 193 III. 420. 86 
Am.S.R. 846. 

SL U.S.—^Wawak Co. v. Kaiser, C. 
C.AI11., 90 P.2d 694—John T. Stan¬ 
ley Co. V. Lagomarsino, D.C.N.Y., 
68 F.2d 112—Thoms v. Sutherland, 
C.C.A.N.J., 62 P.2d 592. I 

Ala.—Maddox v. Fuller, 178 So. 12, 
233 Ala. 662. 

Ark.—Wright v. MarshsJl, 33 S.W.2d 
43, 182 Ark. 890— Hultsman v. Car^ 
roll, 6 S.W,2d 551, 177 Ark. 432— 
Kruger v. Strom, 298 S.W. 882, 
174 Ark. 1179— Robbins v. Plant, 
297 S.W. 1027. 174 Ark. 639, 69 A 
L.R. 1128--CU1P Bros. Piano Co. v. 
Moore, 258 S.W. 326, 162 Ark. 292. 
Ga.—Legg v. Hood, 113 S.E. 642, 164 
Ge. 28. 

Ky.—^Torian v, Fuqua, 194 S.W. 869, 
176 Ky. 428, L.RJL1917F 261. 
Mich.—Colton v. Duvall, 287 N.W. 
48, 264 Mich. 346. 

Minn.—^Williams v. Thomson, 174 N. 

W. 307, 143 Minn. 454. 

N.Y.—^Macklnnon Pen Co. v. Foun¬ 
tain Ink COn 48 N.Y.Super. 442, ap¬ 
peal dismissed 98 N.Y. 658—Dairy¬ 
men’s League Co-op. Ass’n v. 
Weckerle, 291 N.Y.S. 704, 160 Misc. 
866 . 

Okl.—^Herrington v. Hackler, 74 P.2d 
388, 181 Okl. 896. 

Or.—Thompson Optical Institute v. 
Thompson, 287 P. 966, 119 Or. 252 
—Coker v, Richey, 202 P. 661, 104 
Or. 14, 22 A,L.R, 744, rehearing 
denied 204 P, 945. 104 Or. 14—Fee- 
naughty V. Beall, 178 P. 600, 91 Or. 
654. 

Pa.—Fisher v. Hager, 165 A. 666, 
310 PsL 898. 

Tex.—Bailey v. Taylor, Civ-App., 68 


S.W.2d 683—Texas lee & Cold 
Storage Co. v. McGoIdrlck, Civ. 
App., 284 S.W. 615—Randolph v, 
Graham, Civ.App., 254 SW. 402. 

Va.—Stoneman v. Wilson, 192 S.B. 
816, 169 Va. 239. 

Beason fox role 

As is stated in Corpus Juris, this 
doctrine is founded on the idea that 
public policy requires that when a 
man has by his skill or by any other 
means obtained something which he 
wants to sell, he should be at liberty 
to sell It in the most advantageous 
way in the market, and in order to 
enable him to do so, it is necessary 
that he should be able to preclude 
himself from entering into competi¬ 
tion with the purchaser; and there¬ 
fore the same public policy which 
enables him to do that should not 
forbid him from alienating what he 
wants to alienate, but should per¬ 
mit him to enter into any stipula¬ 
tion, however restrictive it may be, 
provided such restriction in the 
Judgment of the court is not unrea¬ 
sonable, having regard to the sub¬ 
ject matter of the contract 
Ark.—Wright v. Marshall, 88 S.W.2d 
43. 182 Ark. 890. 

Fla.—Massari v. Salclccla, 136 So. 
522, 624, 102 Fla. 847, quoting 
Coxpns Juris. 

N.J.—^Palumbo v. Plcclonl, 103 A. 
816, 89 N.LEq. 40. 

Tex.—City Ice Delivery Co. v. Evans, 
Civ.App., 276 S.W. 87. 

Wash.—Messett v. Cowell, 79 P.2d 
337, 340, 194 Wash. 646, quoting 
Cozpus Juris. 

Wls.-^Betten Co. v. Brauman, 260 ,N. 
W. 456, 218 Wis. 203—General 
Bronze Corporation v. Schmeling, 
243 N.W. 469, 208 Wis. 665. 

13 aJ. p 474 note 74. 

Ctoveuant by seller of stock not to 
compete with oorporatloiL 
U.S.—^Bausch & Lomb Optical Co. v. 
Wahlgren, D.GIll., 1 F.Supp. 799, 
affirmed, C.C.A., Wahlgren v. 
Bausch & Lomb Optical Co., 68 F. 
2d 660, certiorari denied 64 S.Ci 
774, 292 U.S. 639, 78 L.Ed. 1491, 
rehearing denied 64 S.Ct 862, 292 
U.S. 615, 78 L.Ed. 1491. 

Ky.—Durham v. Lewis, 21 S.W.2d 
1004, 231 Ky. 60L 

La.—Hickman v. Branan, App., 161 
So. 113. 

Minn.—People's Cleaning & Dyeing 
Co. V. Share, 210 N.W. 897, 168 
Minn. 474. 

Neb.—^Fanners* State Bank v. Pet¬ 
ersburg State Bank of Petersburg, 
187 N.W. 117, 108 Neb. 54. 

Tex.—Martin v. Hawley, Clv.App., 60 
S.W.2d 1106. 

Oompaxed with restraint in, employ, 
ment oontraot 

There is greater scope to permis¬ 
sible restraint where restrictions are 
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in a certain way so as to interfere with any right of covenant be ancillary to a sale of a business: it may 
the seller legitimately requiring protection,62 or, as be valid if ancillary to a sale66 or lease66 of prop- 
is stated in § 254 infra, by an employee not to com- erty, to a pledge of corporate stock,67 to a license 
pete with his employer after termination of the em- agreement and transfer of patents, machinery and 
ployment, is ordinanly reasonable and valid; but a equipment,68 to a contract of employment,69 or to 
restraint wbch is unreasonable is illegal notwith- any other lawful contract.70 Hence, it is not nec- 
standing it is but a partial restrainL63 essary that the contract accompany the sale of the 

, Restraining contract must be ancUhry. The cov- tangible plant of a businessJi For example, if the 
enant or contract by which the restraint is imposed ^^siness is one which is carried on without any busi- 
must be incidental to and in support of another law- agreement not to engage in such busi- 

ful contract or sale by which the covenantee ac- connection with the transfer of its good will 

quires some interest needing protection.64 As is patronage is valid ^2 
stated in § 250 infra, contracts which have for their Sale of business by covenantee. The fact that 
object merely the removal of a rival and competitor the restraint is to continue after the business should 
in a business are unlawful under all circumstances, be sold by the buyer does not render it unlawful.78 
However, it is not necessary that the ‘restrictive So the covenant may be designed to protect not only 


contained in contract of sale of busi¬ 
ness than where contained in con¬ 
tract of employment, even though 
seller, as incident to sale, agrees to 
restriction of his right to enter em¬ 
ployment of others engaged in same 
business,—^Betten Co. v. Brauman, 
260 N.W. 456, 218 Wla. 208. 

Jhuliiess opaqi to others 
Although such a contract may 
have for its object the removal of 
a rival and competitor In a busi¬ 
ness, it is not in restraint of trade 
since it. does not close the field of 
competition except to the particular 
party affected and hence does not 
injure the public. 

Ark.—Robbins v. Plant, 297 S.W. 

1027. 174 Ark. 639, 69 A.L.R. J.328. 
na.—Massari v. Salciccia, 136 So. 

622, 102 Fla. 847. 

■’omlnal partnership 
On sale of a professional practice 
and covenant against competition, 
the fact that the parties for a while 
entered into a nominal partnership 
in order to protect the practice from 
another physician who I had located 
in the city does not render the agree¬ 
ment In unlawful restraint of trade 
where there was no undertaking to 
interfere with such other physician. 
—Rowe V. Toon, 169 N.W. 38, 186 
Iowa 848. 

68. Wash.—Messett v. Cowell, 79 P. 
2d 887. 

68. TI.S.—John T. Stanley Co. v. 
Lagomarsino, D.C.N-T., 68 P.2d 
112 . 

13 C.J. p 476 note 76. 

64. U.S.-Super Maid Cook-Ware 
Corporation v. Hamil, aC.A.Tex, 
60 P.2d 830, certiorari denied 62 S. 
CL 138, 284 U.S. 677, 76 L.Bd. 672. 
Ark.—Shapard v. Lesser, 193 S.W. 

262, 127 Ark. 690, 3 A.L.R. 247. 
B.C.—Cox V. Helvering, 71 F.2d 987, 
68 App.D,a 264. 

HL—Tualk V. Lukes, 12 N.B1.2d 233, 
298. IlLApp. 297—Pelc v. KulenUs, 
367 IlLApp. 218. 


[Kan.—Tong v. MoArthur, 260 P. 
262, 288, 121 Kan. 870, citing Cor¬ 
pus auzls. 

Ky.—^Kochenrath v. Christman, 208 
S-W. 738, 789. 180 Ky. 799, citing 
Corpus Juris. 

N.J.—Bond Electric Corporation v. 
Keller, 166 A. 341. 113 N.J.EJa. 196 
—Palumbo v. Plccionl, 103 A. 816, 
816, 89 N.J.Eq. 40, citing Corpus 
Juris. 

N.D.—Brottman v. Schela, 202 N.W. 
182, 134, 62 N.P. 187, citing Corpus 
Juris. 

Va.—Stoneman v. Wilson, 192 S.R 
816, 818, 169 Va. 239, ritlng Cor¬ 
pus Juris—Burchell v. Capitol City 
I>airy, 168 S.E. 81, 168 Va. 6. 
■W.Va.—Barnes v. Koonts, 163 S-B. 
719, 112 W.Va. 48. 

WIs.—^Durbrow Commission Co, v. 
Donner, 229 N.W. 685, 201 WIs, 
176, citing CoTpns JUris. 

18 C.J. p 477 note 89. 

Season for mis 

"The contract must be one in 
which there is a main purpose, to 
which the covenant In restraint of 
trade Is merely ancillary. The cove¬ 
nant is Inserted only to protect one 
of the parties from the injury which, 
in the execution of the contract or 
enjoyment of its fruits, he may suf¬ 
fer from the unrestrained competi¬ 
tion of the other. The main pur¬ 
pose of the contract suggests the 
measure of protection needed, and 
furnishes a sufficiently Tiniform 
standard by which the validity of 
such restraints may be Judicially de¬ 
termined. In such a case, if the 
restraint exceeds the necessity pre¬ 
sented by the main purpose of the 
contract, it is void.”—Mllgram v. 
MUgram, Ind.App., 12 N.B.2d 894, 395 
—18 C.J.- p 477 note 89 [a]. 

Bestriotlve covenant held invalid 
A covenant in contract between 
former partners to secure registra¬ 
tion of trade name in patent office 
that one of them should not operate 
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certain business in designated part 
^f city at any time in future.—^Mil- 
gram V. Idllgram, supra. 

65. Ill.—Tuzik V. Lukes, 12 N.E.2d 
233, 298 IlLApp. 297. 

WIs.—Betten Co. v. Brauman, 260 
N.W. 456, 218 Wla. 203—George M. 
Danke Co. v. Marten, 241 N.W. 
369, 207 WIs. 290. 

Ky.—Vanover v. Justice, 203 S. 
W. 321, 180 Ky. 682, L.RJL1918B 
662. 

Wla.—George M. Danke Co,*v. Mar¬ 
ten, 241 N.W. 859, 207 Wis. 290. 

67. Ka n .—John Lucas & Co. v, Ev¬ 
ans, 40 P.2d 869, 141 Kan, 67. 

68. N.J.—Voices, Inc., v. Metal Tone 
Mfg. Co., 182 A. 880, 119 N.J.Bq. 
324, affirmed 187 A. 370, 120 N.J. 
Bq. 618, certiorari denied Metal 
Tone Mfg. Co. v. Voices, Inc. 67 
S.CL 433, 300 TT.S. 666, 81 t.tm 
866 . 

Restrictions on sale and use of pat¬ 
ents see infra S 261. 

69. Kan.—John Lucas & Co. v. Ev¬ 
ans, 40 P.2d 369, 141 TTaw 67. 

Agreements by employees see Infra 
S 254. 

TOu Kan .—John Lucas & Co. v. Ev¬ 
ans, supra. 

7L Iowa.—Rowe v. Toon, 169 N.W. 

38, 186 Iowa 848. 

13 C.J. p 477 note 91. 

Ooxpns Juris quoted In support of 
rule that restrictive covenant may 
be valid if ancillary to pledge of 
stock.—John Lucas & Co., v. Evans* 
40 P.2d 369, 361, 141 Kan 67. 

72. N.T,—Wood V. Whitehead Bros. 
Co„ 59 N.B, 867, 166 N.V. 646. 

78l N.J.—Scherman v. Stem, 117 A 
631, 93 N.J.Eq. 626. 

CK>od will tvaasfexabls on sale 
Covenant by employee to do no 
work in competition with former em¬ 
ployer for five years after termina¬ 
tion of contract Is not unreasona¬ 
ble as binding employee^ whether 
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the business purchased, but also another similar 
business then owned by the purchaser, and where 
the public interest is not adversely affected, the cov¬ 
enant may be enforced for the benefit of the old 
business after the business so purchased is sold to 
another.'^^ It has been held, however, that a pro¬ 
hibition in a lease against the lessor’s going into 
business in a certain city is invalid to the extent 
that it is intended to continue after the lessee re¬ 
tired from business^® 

§ 247. -Tests of Reasonableness 

An asreement in restraint of trade Is reasonable If, 
on consideration of the subject matter, the nature of the 
business, the situation of the parties and the circum¬ 
stances of the particular case, the restriction Is such 
only as to afford fair protection to the Interests of the 
covenantee and. not so large as to interfere with the 


public Interests or Impose undue hardship on the party 
restricted. 

Each case in which the question of reasonableness 
of restraint arises must be determined according to 
its own particular facts,^® and the subject matter, 
the situation of the parties, and the circumstances 
should be considered,the nature of the business 
restrained being as important a consideration as the 
elements of time and place. A restraint to be 
reasonable must be such only as to afford a fair pro¬ 
tection to the interests of the party in favor of 
whom it is given and not so large as to interfere 
with the interests of the public,'^® or impose un¬ 
due hardship on the person restricted.®® Subject to 
this qualification it may extend to all the territory 
in which the business has been carried on®i or 
wherein the covenantee’s trade is likely to go,®® al- 


corporatlott continued in existence 
and In sucli business or not, it bav- 
Inff good will, transferable on sale 
of its business.—Sarco Co, of New 
Jersey v. Gulliver, 129 A. 899, 8 N.J. 
Mlsc. 641, affirmed 131 A. 923, 99 N. 
J.Ea. 482. 

74. N.J.—Palumbo v. Flcclonl, 103 
A 816. 89 N.J.Ea. 40. 

75. La.—M. M. Ullman & Co. v. 
Levy, ^133 So. 369, 172 La. 79. 

7& U.S.—Griffin v, Oklahoma Nat¬ 
ural Gas Corporation, C.CA.Okl, 37 
F.8d 645, 649. citing Cozpru/Juris. 
Ala.—^American Laundry Co.‘ v. R & 
W. Dry-Cleaning Co., 74” So, 58, 
199 Ala. 164. 

Arln—Robbins V. Plant, 297 S.W. 

1027, 174 Ark. 689. 69 AL.R 1128. 
Colo.—Bums V. Wray Farmers' Grain 
Co., 176 P. 487, 488. 65 Colo. 426, 
11 AJi-R. 1179, citing Oozpos Juris. 
Gonu.—Mllaneseo v. Calvanese, 108 
A 841, 92 Conn. 641. 

Wia—^Blilwaukee Linen Supply Co. v. 

Ring. 246 N.W. 567, 210 WIs. 467. 
13 C.J..P 476 note 77. 

77. Md.—^Deuerling v. City Baking 
Co.. 141 A 642, 166 Md. 280, 67 A 
Lit. 993. 

Mass.—^Becker College of Business 
Administration and Secretarial Sed- 
ence v. Gross, 183 N.R 766, 281 
Masa 365. 

Tex.—^Richardson v. "Webster-Rich- 
ardson Pub. Co., Clv.App., 46 S.W. 
2d 884, 387, Quoting Corpus Juris. 
W.Va—P ocahontas Coke Co. v. Pow¬ 
hatan Coal, etc., Co., 56 S.E. 264, 
60 W.Va. 608, 116 Am.S.R 901, 10 
L.R.A,M.S., 268, 9 AnmCas. 667. 
Qpaca inferred from cdrcumstaaces 
A contract hot to engage In a sim¬ 
ilar business by a vendor or em¬ 
ployee will be construed in connec¬ 
tion with attendant clrcumstano'es, 
and 'akhongh there is no expression 
In its terms of the territory embrac¬ 
ed. the extent of such territory may 
be infekred from inich olrciimettances. 


U.S.—Cropper v. Davis, Neb., 243 F. 
310, 166 aOA 90. 

Ala.—J". L. Davis, Inc., v. Christo¬ 
pher. 122 So. 406. 219 Ala. 346. 

7a Ky.—^Eochenrath v. Christman, 
203 S.W. 738, 739. 180 Ky. 799, 
citing Corpus Juris. 

N.C,—Shute V. Shute, 97 S.B. 892, 
176 N.C. 462. 

13 C.J. p 476 note 79. 

79, U.S.—John T. Stanley Co. v. 
Lagomarslno. D.C.N.T., 63 P.2d 112 
—Call V. National Linen Service 
Corporation, COALa., 38 F.2d 36. 

Ga.—Legg v. Hood, 118 S.B. 642, 
164 Ga. 28. 

Ky.—^Kochenrath v. Christman, 208 
S.W. 738, 739. 180 Ky. 799. citing 
Corpus Juris—^Torian v. Fuqua, 194 
S.W. 869, 175 Ky. 428, L.RJL1917F 
261. 

La.—^M. M. Ullman & Co. v. Levy, 
133 So. 369, 870, 172 La. 79, quot¬ 
ing Corpus Juris. 

Mass.—Sherman v. Pfefferkom, 185 
N.E. 668, 241 Masa 468. 

Minn.—^Williams v. Thomson, 174 N. 
W. 807, 143 Minn. 464. 

N.J.—^Voices, Ina, v. Metal Tone 
Mfg. Co., 182 A 880, 888, 119 N. 
J.Eq. 324, quoting Corpus Juris, 
and affirmed 187 A 370, 120 N.J. 
Bq. 618, certiorari denied Metal 
Tone Mfg. Co. v. Tolces, Inc., 67 
S.Ct 483. 300 U.S. 666, 81 L.B3d. 
866—Scherman v. Stem, 117 A 
631. 93 N.J.Eq. 626. 

N.T.—Lappono v. Marmone, 198 N.T. 
S. 433, 204 jtpp.Dlv. 496. 

N.a— Bradshaw v. MiUikIn, 98 S.E. 
161, 178 N.a 432 , L.RA.1917B 880. 

Ohio.—Stark County Milk Producers’ 
Ass'n V. Tabeling,' 194 N.E. 16, 129 
Ohio St. 159, 98 AL.R. 1398— 
Kex Mfg. Co. V. Plu-Gum Co., 162 
N.BL 816, 28 Ohla App. 614—Hueb- 
ner-Toledo Breweries Co. v. Zevnik, 
4 Ohio N.P.,N.S., 198. 

Pa.—Henschke v. Moore, 101 A 808, 
267 Pa. 196, L.RA-1917F 460. 
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Tex.—^Richardson v. Webster-Rlch- 
ardson Pub. Co., Clv.App., 46 S.W. 
2d 884, 387, quoting Cor]^ Juris 
—Southern Properties v. Carpen¬ 
ter, Clv.App., 21 S.'W.2d 872, error 
dismissed. 

Wash.—Racine v. Bender, 252 P, 116, 
117, 141 Wash. 606, citing Oorpns 
Juris. 

W.Va.—^Barnes v. Koontz, .163 S.E. 
719, 720, 112 W.Va. 48, citing Cor¬ 
pus Juris. 

WIs.—^Betten Co. v. Brauman, 260 N. 
W. 466, 218 Win 203—MUwaukee 
Linen Supply Co. v. Ring, 246 N. 
W. 667, 210 Wis. 467. 

13 C.J. p 475 note 80. 

80, Wis.—Milwaukee Linen Supply 
Co. V. Ring, supra. 

81. U.S.—Work V. Ervin Press Cor¬ 
poration, aUAIlL, 48 F.2d 162. 

Go.—Legg V. Hood, 118 S.B. 642, 154 
Ga. 28. 

Wis.—General Bronze Corporation v- 
Schmeling, 243 N.W. 469, 208 Wis. 
666—Durbrow Commission Co. v« 
Donner, 229 N.W. 686, 201 Wis;. 
176. 

18 aJ. p 476 note 81. 

luftequenoy of traasaotlons in re¬ 
stricted territory does not render the 
restraint excessive where it was due 
to nature of husinese—Betten Co„ 
V. Brauman, 260 N.W. 466, 218 Wls;. 
208. 

88. U.S.—Cropper v. Davis, Neb.,. 

248 F. 310, 166 aC.A 90. 

R.L—North Shore Dye House v. Ros- 
enfleld, 166 A 846, 63 R.L 279. 
Vt—Dyar Sales & Machinery Co. v; 

Bleiler, 176 A 27, 106 Vt 426. 

18 C.J. p 476 note 82. 

“It seems fair and Just and also- 
conducive to business integrity, that 
a person who purchases a business, 
including the good will, with the 
purpose of extending its scope, 'is 
entitled to contract with his vendors 
against competition from them with¬ 
in the territory Into which he designs. 
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though coextensive with the United States,*3 and 
there are cases which go to the extent of holding 
that a general restraint of trade may be sustained 
where it is no more than is necessary to the protec¬ 
tion of the interest involved.84 However, contracts 
restricting the conduct of business in territory be¬ 
yond that in which the covenantee operated or in 
which operations were reasonably contemplated are 
uiienforceable,85 and in this respect, the business 
conveyed, and not the covenantee’s unrelated busi¬ 
nesses, determines the territory in which the re¬ 
striction may validly be applied.^* 


The reasonableness of a territorial restriction may 
be considered with respect to the effect of modem 
means of transportation and communication.^^ 

A contract failing-to specify in direct terms the 
time limit of restraint is not thereby rendered in¬ 
valid since a reasonable time will be implied.^* 

On these general principles the courts have de¬ 
termined the validity of contracts of widely varied 
provisions, restricting, for example, the right to en¬ 
gage in particular businesses*® or in particular pro¬ 


to extend it, and that such a con¬ 
tract is not opposed to public policy 
when the 'area which it embracfea is 
not greater than that which the par¬ 
ties may fairly anticipate the ex¬ 
tended business will cover.’ ’’—Hood 
V. Legf, 128 S.B. 891, 896, 160 Ga. 
620, citing CSorpui Jtizls. 

ITot Unitod to Individual oltlof 
Area which .could he included In re¬ 
strictive covenant not to engage in 
competlflve business could not be de¬ 
termined by limiting- covenant to 
area of individual cities In which 
business had been transacted, but 
could Include aU of territory within 
radius of the more distant of those 
cities from that in which business 
was primarily located.—Betten Co. v. 
Brauman, 260 N.W. 466, 218 Wls. 203. 
83 , N,J.—Voices, Inc., v. Metal Tone 
Mfg. Co., 182 A, 880, 883, 119 N.J. 
Eq. 324, quoting Corpus Juls, af¬ 
firmed 187 A. 370, 120 N.J.Bq. 618, 
certiorari denied Metal Tone Mfg. 
Co. V. Voices, Inc., 67 S.Ct. 438, 800 
n.S. 666, 81 L.£!d. 866. 

Wls.—General Bronse Corporation v. 
Schmellng, 248 N.W. 469, 208 Wls. 
666 . 

18 GJ. p 476 note 88. 

N.T.—Diamond Match Co. V. 
Roeber, 13 N.R 419, 106 N.T. 478, 
60 Able. 464. 

85. U.S.-^ohn T. Stanley Co. v. 
Lagomarslno, D.C.N.Y., 63 F.2d 112. 

N.J.—Wyder v.. Mllhomme, 116 A. 
880, 96 N.J.Law 600—Schult* v. 
Johnson. 160 A. 379, 110 N.J.Eq. 
566. 

86. U.S.—John T. Stanley Co. v. 
Dagomarsino, D.C.N.Y., 63 F,2d 112. 

NJT.—Schultz v. Johnson, 160 A. 379, 
110 N.J.Bq. 666. 

87. Pa.—Holland v. Brown, 166 A, 
168, 804 Pa. 545. 

aa Neb.—Tarry v. Johnston, 208 N. 
W. 616, 114 Neb. 496. 

89. Ooutiaots held reasonahls 

(1) Not directly or Indirectly to 
engage In automobile or garage busi¬ 
ness in certain county for ten years. 
—■Williams V. Thomson, 174 N.W. 
807, 148 Mmn. 464. 

‘ (2) Not to engage in the funiltura 


and undertaking business in compe¬ 
tition with another for a period of 
five years within the area of a city. 
—Buerstatte v. Swanson, 198 N.W. 
174, 112 Neb. 80. 

(3) Not to compete with furniture 
business In county for twenty-five 
years.-Anderson v. Truitt, 148 A. 
228, 168 Md. 193. 

(4) Not to engage in wholesale 
cracker and biscuit business with¬ 
in radius of ten miles of territory 
covered for ten years.—^Nachamkls 
V. Goldsmith, 128 A. 238, 101 N.J.Law 
866 . 

(5) Not to engage in milk and Ice 
cream business within city of Chica¬ 
go or fifty miles of city limits for 
five-year period.—Brox h a m v. Boir- 
den’s Farm Products Co. of Illinois, 
aC,A.Ill., -68 F.2d 948. 

(6) To refrain ft^m, entering Into 
bakery business for ten years with¬ 
in radius of one mile.—Tuzik v. 
Lukes, 12 N.E.2d 288, 298 DlApp. 
297. 

(7) Restraining seller of bakery 
from engaging in similar business 
within a radius of sixty city blocks 
for three years.—Bloomfield Baking 
Co. V. Maluvlus, 168 A. 441, 112 N.J. 
Hq. 109. 

(8) Covenant by vendor of mall or¬ 
der liquor business covering large 
portion of Indiana, not to engage In 
business in Indiana for five years. 
—Kochenrath v, Christman, 203 S.W. 
788, 180 Ky. 799. 

(9) Prohibiting seller of furniture 
business for five years from carry¬ 
ing on rival business within twenty- 
flve-mlle radius.—Fisher v. Hager, 
166 A. 666, 310 Pa. 398. 

(10) Agreement of editor of widely 
known paper, on sale thereof, not to 
publish any newspaper in Texas for 
period of five years except for pvir- 
chaser.-Richardson v. Webster- 
Rlchardson Pub. Co., Tex.Clv~App., 46 
S.w.2d 384—18 C.J. p 476 note 86 
[a] (17)., 

(11) Not to engage in brick manu¬ 
facturing business in radius of three 
hundred miles from location of plant 
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sold for period of ten years.—^Hood 
V. Legg, 128 S.B. 891, 160 Ga. 620. 

(12) Restricting vendor of gas fill¬ 
ing station from' engaging in compe¬ 
tition by opening similar station 
across the street and selling gasoline 
at an equal or lower price than the 
vendee.—^Hultsman v. Carroll, 6 S.W. 

2d 551, 177 Ark. 432. 

(13) Not to engage In Junk busi¬ 
ness within radius of one hundred 
nxlles from Green Bay.—^Betten Co. 

V. Brauman, 260 N.W. 466, 218 Wis. . 
203. 

(14) Restricting seller of coal 
business from engaging in coal 
business In Jersey City and territory 
adjacent for twenty years.-R. H. 
Perry & Co. v. Bums Bros., 189 A. 
41, 101 N.J.Eq. 409,' aflirmed 143 A. 
918, 108 N.J.Eq. 366. 

(15) Requiring one selling barber 
shop business not to engage in barr 
ber trade within city during next five 
years.—^Metts v. Wenberg, 155 S.B. 
784, 158 S.a 411. 

(16) Provision in merger contract 
restricting Independent dealers in 
dairy products from engaging in 
competitive business within ten 
miles of certain borough.—Holland 
V. Brown, 166 A. 168, 304 Po. 646. 

(17) On sale of corporation’s busi¬ 
ness) covenant forbidding competi¬ 
tion by former stockholders was not 
void as not being germane to protec¬ 
tion of good will because such stock¬ 
holders were not salesmen or because 
the covenant permitted them to,ac¬ 
cept employment with competing em¬ 
ployers.—General Bronze Corpora¬ 
tion V. Schmellng, 243 N.W, 469, 208 
Wis. 666. 

(18) Other agreements held r^- 
sonable see 18 GJ. p 476 note 86 [a]. 
Conlnraots la.M. nnxeasonaUs 

(1) Not to engage in repair of tires 
by patented process in United States 
during the life of the patent—Hex 
Mfg. Co. V. Plu-Gum Co., 162 N.HL 
816, 28 Ohio App. 614. 

(2) Not to engage li» the silk fin¬ 
ishing or any similar business in the 
United States of America within ten 
years where covenantee did business 
only in New York area.-Wyder v. 
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fessions,®® or to manufacture particular articles or 
commodities.^^ The application of these principles 
to restrictive covenants contained in contracts of 
employment is treated in § 254 infra. 

§ 248. -Motive of Parties 

Although the validity of a contract In reasonable 
restraint of trade is not affected by the motives of the 
parties or their subsequent acts, the validity of a contract 
In restraint of competition Is tested by what may be 
done under it. 

In determining whether a particular contract is 
invalid, as in restraint of trade, it would seem that 
the motive of the parties is immaterial, in case the 
restraint imposed by the contract is no more than 
is reasonably necessary for the protection of the in¬ 
terest transferred,®^ and that the contract is not 
vitiated by the fact that it may become the basis 
of a subsequent illegal restraint.®* In case, howev¬ 


er, the question arises as to the validity of the con¬ 
tract as a restraint on competition, as distinguished 
from a restraint on trade, an inquiry as to what may 
be done under the contract becomes important;®* 
the tendency of such a contract and not the result 
or motive is the test.®^ 

§ 249. -Detriment to Public Interest 

Generally, a contract In restraint of trade and In* 
Jurlous to the public interest Is against public policy 
although it Is reasonable between the parties, particularly 
In the case of contracts affecting businesses of a quasi* 
public character. 

Where a contract in restraint of trade is injuri¬ 
ous to the public interest it will not be sustained, al¬ 
though it is reasonable as between the parties.®* 
This is particularly true of contracts affecting 
businesses of a quasi-public character,®^ such as 
that of railroads®* and telegraph companies,®® 


Mimomme,' 115 A. 880, 96 N.J.Law 
500. 

(3) Contract of stockholder em¬ 
ployed by corporation to collect and 
deliver clothinsr to be cleaned or dyed 
not to compete with it for six years 
In certain city.—People's Cleaning & 
Dyeing Co. v. Share, 210 N.W. 897. 
168 Minn. 474. 

(4) On sale of business of trading 
In fats, grease, and bones, seller's 
agreement not to resume trading in 
fats, grease, bones, and soap is in¬ 
valid as regards soap.—John T. Stan¬ 
ley Co. V. Lagomarsino, D.CN.T., 
63 F.2d 112. 

(6) Other agreements held unrea¬ 
sonable see 13 C.J. p 476 note 86 [b]. 

9a Ooatiacts held xaasonahl* 

(1) Physician's agreement not to 
practice in Chicago independently n't 
other contracting physician.—Storer 
V. Brock, 184 N.R 868, 361 III 648, 
afilrmlng 267 IllApp. 138. 

(2) Physician's contract not to 
practice in same city as associate for 
three years after termination of their 
agreement—Proctor v. Hansel 218 
N.W. 255, 206 Iowa 642, 68 AL.R. 
163. 

(3) Binding physician itot to en¬ 
gage In the practice of medicine and 
surgery in the town and surroxmdlng 
country for ten years.—Oates v. 
Leonard, 183 N.W. 462, 191 Iowa 
1004—Rowe V. Toon, 169 N.W. 38, 
186 Iowa 848. 

(4) Binding seller of hospital not 
to engage In practice within one hun¬ 
dred miles of town where hospital 
was located for period of five years. 
—Herrington v. Hqokler, 74 P.2d 888, 
181 Okl 896. 

(6) Binding purchaser of sanatari- 
nm not to practice within one hun¬ 
dred and fifty miles In case of de¬ 


fault of payment—Tarry v. John¬ 
ston, 208 N.W. 616, 114 Neb. 496. 

(6) Other agreements held reason¬ 
able see 13 C.J. p 476 note 87 [a]. 
Oontxaots held uszeasoxiable 
Qa.—Rakestraw v. Lanier, 30 S.E. 

735. 104 Qa 188, 69 Am.S.R. 164. 
Other contracts held unreasonable 
see 18 CJ. p 476 note 87 [bj. 

91. Contracts held reasonable 

(1) Not to manufacture or sell cer¬ 
tain sound producing devices for 
eighteen years.—Voices, In&, v. Me¬ 
tal Tone Mfg. Co., 182 A 880, 119 
N.J.Eq. 324, affirmed 187 A 370, 120 
N.J.Eq. 618, certiorari denied Metal 
Tone Mfg. Co, v. Voices, Ina, 67 
S.Ct. 433, 300 n.S. 666, 81 L.Ed. 86$. 

(2) Not to manufacture or sell 
bunghole appliances for sixteen 
years In the United States east of 
the Mississippi river, or In any ter¬ 
ritory In which company sells prod¬ 
ucts.—^Parish V. Schwartz, 176 N.E. 
767, 844 Ill. 663, 78 AL.R. 1032, af¬ 
firming 252 IlLApp. 691. 

(8) Not to engage in manu&cture 
or sale of paper dishes in United 
States for fifteen years, where busi¬ 
ness was not that extensive.—Ste¬ 
vens & Thompson Paper Co. v. Bra¬ 
dy, 161 A 92,»106 N.J.Bq. 410. 

(4) Other contracts held reasona¬ 
ble see 13 C.J. p 476 note 88 [a]. 

(5) Other contracts held unreason¬ 
able see 18 C.J, p 476 note 88 [b]. 

99. U.S.—Camors-McConnell Co. v. 

, McConnell, CGAla., 140 P. 412, af¬ 
firmed 140 P. 987, 72 C.CA, 68L 
18 “CLJ. p 477 note 98. 

93. Ky.—Scobee v. Brent, 216 S.W. 
76, 186 Ky. 734. 

Mich.—C. H. Little Co. v. Cadwell 
Transit Co., 163 N.W. 962, 197 
Mich. 481. 

12 C.J. p 477 note 84. 
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94. U.S.—John D. Parks & Sons Co. 
V. Hartman, Ky., 168 P. 24, 82 ac. 
A 168, 12 L.R.A,N.S., 136, revers¬ 
ing, C.C., Hartman v. John D. 
Parks & Sons Co., 145 P. 368, and 
certiorari dismissed 29 S.Ct 689, 
212 n.S. 688, 63 L.Ed. 662. 

13 C.J. p 478 note 96. 

95. Tex.—Amarillo Oil Co. v. Ranch 
Creek Oil & Gas Co., CivApp., 271 
S.W. 146, error dismissed. Com. 
App., 288 S.W. 1114. 

9a U.S.—Harding Glass Co. v. Twin 
City Pipe Line Co., C.C.AArk., 39 
P.2d 408, certiorari granted Twin 
City Pipe Line Co. v. Harding, 61 
S.Ct 74, 282 U.S. 826, 76 L.Bd. 786, 
and reversed on other grounds 
Twin City'Pipe Line Co. v. Bfard- 
ing Glass Co., 6l's.Ct. 476, 283 U. 
S. 863, 76 L.Ed. 1112, 88 AL.R. 
1168. 

N.J.—East New Jersey Water Co. v. 
City of Newark, 126 A 578, 580, 96 
N.J.Eq. 281, quoting Oorpns JTrirlSf 
and affirmed 130 A 657, 98 N.J.Eq. 
672. 

18 C,J. p 478 note 96. 

Corpus gozls role cited and ap¬ 
proved but held not to affect a re¬ 
straint not against the public inter¬ 
est—Maddox V. Puller, 173 So. 12, 
16, 288 Ala. 662. 

97. N.J.—East New Jersey Water 
Co. v. City of Newark, 126 A 678, 
680, 96 N.J.Eq. 231, quoting Corpus 
Juris, and afilrmed'130 A 667, 98 
N.J.Ba. 672. 

18 C.J. p 478 note 97. 

9a U.S.—Pullman's Palace-Car Co. 
V. Texas, etc., R. Co., C.C.Tex., 11 
P. 626, 4 Woods 317. 

IS C.J. p 478 note 98. 

99. N.T.—Central New York Tel, 
etc., Co. V. Averia 92 N.E. 206, 
199 N.T. 128, 189 Am.S.R. 878, 82 
LJLA,N.S.. 494. 
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§ 250 


and businesses of telephone,^ gas ,2 electric,3 and 
other public service corporations,^ for example, 
pooling contracts and other agreements of combina¬ 
tions between railroad companies or other common 
carriers to stifle competition and raise freight or 
passenger rates.^ It is also true under some cir¬ 
cumstances of grants of exclusive rights or priv¬ 
ileges by cities or villages,® and even by private in¬ 
dividuals or purely private corporations;*^ but the 
fact that a particular business is quasi-public in 
character does not authori2e breach of a contract 
not to reengage therein 8 Also, the fact that the 
public will suffer some inconvenience as a result of 

L IIL—Union Trust & Savings Bank 
V. Klnloch Long-Distance Tel. Co., 

101 N.E. 636, 268 Ill. 202. 45 L.RA., 

N.S., 466, Ann.Cas.l914B 268, af¬ 
fixing 169 IlLApp. 309. 

IS aJ. P 479 note 1. 

SL Cal.—Coombs v. Burke, 180 P. 

59, 40 Cal.App. 8. 

13 C.J. P 479 note 2. 

Ooutxact to InstaU apparatus In 
consideration of agreement to pur¬ 
chase gas exclusively from company 
is against public policy.—Coombs v. 

Burke, 180 P. 69, 40 CaLApp. 8. 

Oontraots held, valid 

(1) However, in absence of proof 
of detriment to public Interest, con¬ 
tract requiring glass company to 
buy gas exclusively from pipe line 
company as long as it could ade- 
duately supply glass company's 
needs is not invalid as stifling com¬ 
petition.—Twin City Pipe Line Co. 

V. Harding Glass Co., Ark., 61 S.Ct. 

476, 283 U.S. 863, 76 L.Ed. 1112, 83 
A.L.B. 1168, reversing, aC.A., Hard¬ 
ing Glass Co. V. Twin City Pipe Line 
Co., 39 P..2d 40$, certiorari granted 
Twin City Pipe Line Co, v. Harding 
Glass Co., 61 S.Ct. 74, 282 U.S. 826. 

76 L.Bd. 736. 

(2) Likewise, a contract giving a 
gas company the 'exclusive right to 
furnish gas to a certain city for a 
five year period has been held not 
against public policy.—Griflan v. Ok¬ 
lahoma Natural Gas Corporation, C. 

C.AEan., 37 F.2d 646. 

3. Ean.—Keene Syndicate v. Wich¬ 
ita Gas, etc., Co., 76 P. 884, 69 Kan. 

284, 106 Am.S.R. 164, 67 L.R.A. 61. 

2 Ann.Cas. 949. - 

4 N.J.—^Bast Jersey Water Co. v. 

City of Newark, 126 A. 678, 680, 96 
N.JJBiq. 231, quoting Corpus JUrls, 
and affirmed 130 A. 567. 98 N.J. 

Bq. 672. 

13 aJ. p 479 note 4'. 

5. Ky.—Anderson v.. Jett, 12 S.W. 

670, 89 Ky. 376, 11 Ky.L. 670, 6 
L.R.A. 890. 

IS C.J. p 480 note 6. 

4 Mich.—Gale v. 

Mich. 344, 9 AmR. 80. 

13 aj. p 480 note 6. 


the restraint, due to a shortage of particular trades¬ 
men, does not prevent enforcement of the agree¬ 
ment.® 

§ 250. -Lessening Competition 

Contracts which tend unreasonably to lessen legitl. 
mate competition or to raise the price of commodities 
are generally held Invalid regardiesa of actual detriment 
to the public interest. 

The rule stated in § 249 supra, inhibiting inter¬ 
ference with public interests also invalidates con¬ 
tracts, the tendency of which is unreasonably to les¬ 
sen or destroy legitimate competition or to raise the 
price of commodities.^® This rule is not restricted 

who together ginned at least eighty 
per cent of cotton ginned in chief 
town of great cotton-producing 
county, whereby one sold to the oth¬ 
er cotton gin, and agreed not to gin 
cotton on south side of certain creek, 
in consideration of other agreeing • 
not to gin on north side of such 
creek, where contract did not pro¬ 
vide for sale of good will of gin 
plant.—Shute v. Shute, 97 S.li. 892, 
176 N.a 462. 

(4) Other contracts held invalid 
see 13 C.J. p 480 note 8 [a]. 

Oontraota held not to stifle eompetl- 
tlon unlawfully 

(1) Agreement by companies, com¬ 
peting for contract, to pay dealers 
representing each a commission for 
remaining neutral.—^Louisville Ce¬ 
ment Co. V. Clell Coleman & Sons, 300 
S.W. 633, 222 Ky. 183. 

(2) Covenant requiring grantee of 
lot equipped for sale of oil to use 
S’s products if the prices are in ac¬ 
cord with that of other cbmpanies, 
while grantor acted as S’s agent.— 
Gulf Refining Co. v. Smith, 189 S. 
EL 716, 164 Ga. 811. 

(8) Contract between a manufac¬ 
turer of goods and a retailer, under 
which the goods were sold and de¬ 
livered fob the point of manufac¬ 
ture, and which permitted the re¬ 
tailer to sell the goods where and 
in the manner and for what he 
pleased. 

Colo.—^Richards v. W. T. Rawleigh 
Co., 222 P. 660, 74 Colo. 463. 
Okl.—Long V. Furst, 44 P.2d 74, 171 
OkL 489—Gordon v. W. T. Raw- 
. lelgh Co., 245 P. 826, 117 OkL 236, 
error dismissed and certiorari de¬ 
nied 48 S.Ct 167, 276 U.S. 606, 72 
L.Bd. 897, and followed In Spark¬ 
man v. W. T. Rawleigh Co.. 246 
P. 828, 117 Okl. 265, error dis¬ 
missed 47 S.Ct. 670, 273 U.S. 782, 
71 L.Ed. 890—^Thomason v. W. T. 
Rawleigh Co., 246 P. 829, 117 OkL 
239, error dismissed and certiorari 
denied 48 S.Ct 167, 276 U.S. 506, 72 
L.Ed. 397. 

(4) Other contracts held valid see 
18 C.J. p 480 note 8 [b]. 


7. Mich.—Clark v. Needham, 83 N. 
W. 1027, 126 Mich. 84, 84 Am.S.R. 
669. 61 L.R.A. 786. 

18 C.J. p 480 note 7. 

& Ky.—Elkins v. Barclay, 47 S.W. 
2d 948, 243 Ky. 144. 

9. Ark,—^Wakenight v. Spear & Ro¬ 
gers, 227 S.W. 419, 147 Ark. 842. 

IOl Colo.—^Bums V. Wray Farmers' 
Grain Co.. 176 P. 487, 488, 65 Colo. 
426, 11 A.L.R, 1179, citing Corpus 
Juris. 

D.C.—Cox V. Helvering, 71 F.2d 987, 
63 APP.D.C. 264. 

N.D.—^Brottman v. ^chela, 202 N.W. 
182, 134, 62 N.D. 184, citing Cor¬ 
pus Juris. 

Ohio,—Robey v. Plain City Theatre 
Co., 186 N,B. 1, 2, 126 Ohio St 
478, 91 A.L.R. 976. citing Corpus 
Jorls—Freeman v. Miller, 9 Ohio 
N.P.,N.S., 26—P. Graf & Son v. 
Master Horse-Shoers’ Protective 
Ass’n of Cincinnati, 1 Ohio N.P., 
N.S., 423. 

Okl.—Union Coal Co. v. Dawley, 2B4 
P. 73, 124 Okl. 82. 

Tex.—^Bettlnger v. North Fort Worth 
Ice Co.. Civ.App., 278 S.W. 466. 

13 C.J. p 480 note 8. 

Legality of combinations In restraint 
of trade and competition generally 
see the C.J.S. title Monopolies §{ 
16-36, also 41 aJ. p 99 note 9-p 
128 note 99. 

AgreeuMiits held invalid 

(1) Contract between competing 
parties in business not to sell certain 
goods at less than price fixed by the 
agreement 
N.J.— Buckelew v. Martens, 166 A. 

486, 108 N.J.Law 839. 

Pa.—Nester v. Continental Brewing 
Co., 2 Pa.Dlst 177, 12 Pa.Co. 417. 
affirmed 29 A. 102, 161 Pa. 478, 
41 Am.S.It 894, 24 L,R.A. 247. 

(2) Contract whereby cotton oil 
company promised to pay party four 
hundred dollars a year to prevent 
hiTYi and another oil company from 
operating and erecting cotton gin at 
particular town, thus becoming its 
competitor.—Shapard v. Lesser, 193 
S.W. 262, 127 Ark. 590, 3 A.L.R. 247. 

(8) A contract between brothers 
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to contracts affecting articles of prime necessity, 
and the validity of the contract is not to be tested 
by what the parties have done under it.^^ 

Ordinarily, however, a contract not attempting to 
limit production and fix prices of commodities be¬ 
yond the real value thereof is not void.i3 In a 
number of cases, courts have attempted to deter¬ 
mine whether or not a restraint of competition, 
apart from the incidental restraint attendant on the 
main purpose of a valid contract, was or was not 
against public interest.!^ These cases, however, 
have been strongly criticized.^® It is obvious that 
an agreemjent intended to enable competition is val¬ 
id and it has been held that a contract executed 
in furtherance of a combination in restraint of trade 
by producers of a particular commodity, the market 
for which is controlled by a monopoly, may be up¬ 
held, where its purpose appears to be simply to se¬ 
cure a fair and adequate price for the product^^ 

§ 251. -Restrictions on Sale and Use of 

’ Patents 

Contracts limiting the right to manufacture, sell, or 
use a patented article are generally valid, subject to 
llmitatlona of public policy, and covenants not to com¬ 
pete w<th a patent right are ordinarily not against public 
policy except where the restraint is broader than reason¬ 
ably necessary for the protection of the covenantee. 

As is stated in the CJ.S. title«Patents § 4, also 48 
CJ. p 17 note 57, the gi:ant of a patent from its na¬ 
ture vests in the patentee a monopoly of the rights 
conferred; and accordingly, contracts by which the 

li. ’Fla.—Stewart v. Steams, etc.. 

Lumber Co.. 48 So. IS, 66 Fla. 670, 

24 L.R.A.,N.S., 64$. 

18 C.J. p 481 note 9. 
la. W.Va.—^Pocahontas Coke Co. v, 

Powhatan Coal, etc., Co., 56 S.EL 
264, 60 W.Va. 508, 116 Am.S.R. 

901, 10 L.R.A.,N.S., 268, 9 AnaCas. 

667. j 

18 C.J. p 481 note 10.' ' 

la, Fla.—Lee v. Clearwater Grow-| 
era' Asa'a 111 So. 722, 93 Fla. 214. 

14. OkL—Horaay v. Treese, 217 P.j 
S96, 91 Okl. 264. 

18 aJ. p 481 note 12. 

15. ir.S.—U. S. V. Addystone Pipe & 

Steel, Co.. Tena, 85 F. 271, 283, 29. 

CCA. 141, 46 L.R.A. 122, modified 
on other grounds 20 S.Ct. 96, '176 
■Cr,S. 211, 44 L.Bd. 186. 

18 C.J. p 481 note 18. 

le. Ind.—Matthews Glass Co. v. 

Burk, 70 N.B. 871. 162 Ind. 608. 
l2 CJT. p 481 note 14, 

17 , Kolr-Burley Tobacco Soa v. 

GiUMpy. IQO N.E. 89, 51 Ind.App. 

588. 

18 C.S. p 481 note 15. 

1& tr.S^TlUHBtui A. Edison, Ina, 


patentee limits the right to manufacture, sell, or use 
the patented article are ordinarily not subject to the 
objection that they are in restraint of trade.^^ 
However, such contracts are subject to the limita¬ 
tions imposed by public policy when the invention 
has been put to commercial use,i® and contracts of 
sale of a patented machine, containing a restric¬ 
tion that its use should be only in connection with 
particular unpatented articles, have been held not 
authorized by the patent laws and void as a re¬ 
straint on trade.20 

On the sale of a patent right, the restraint on the 
patentee may ordinarily be unlimited during the life 
of the patent^i Thus, the courts have held valid 
a covenant by the vendor on the sale of a patent 
that he will at no time “aid, assist or encourage 
in any manner any competition” against the pat¬ 
ent a covenant by the vendor of a patent that he 
will not engage in business in opposition to the 
vendeea patent for the manufacture and sale of 
an article, which agreement provides for the con¬ 
tinuance of the manufacture by one of them, and 
that the other after a certain time shall abstain 
therefrom an agreement between part owners of 
a patent that the patented device shall not be sold 
for less than a certain profit;*® and other similar 
agreements.*® On the other hand, a restraint on 
entering business in competition with the patent will 
not be sustained if it is broader than reasonably 
necessary for the protection of the covenantee.*^ 

view of the fact that such contracts 
have been expressly abrogated by 
federal statute so far as they affect 
Interstate commerce.—^Motion Pic¬ 
ture Patents Co. v. Universal Film 
Mfg. Co., N.T., 87 S.Ct. 416, 343 U.S. 
602, 61 L.Ed. 871, L.R.A.1917B 1187, 
Ann.Caal918A 969.. 

81. Mass.—Stearns v. Barrett, 1 
Pick. 443, 11 Ain.D. 228. 

Mo.—BH'Ungs V. Ames, 82 Mo. 265. 
IS C.J. p 482 note 28. 

88. Mass.—Morse Twist Drill, etc., 
Co. v. Morse, 103 Mass. 78, 4 Am. 
B. 518. 

18 C.J. p 488 note 24. 

83, N.Y.—^Mackinnon Pen Co. v. 
Fountain Ink Co., 48 N.Y.Super. 
442, appeal dismissed 98 N.Y. 608. 
aii U.S.—Kinsman v. Parkhurat, N. 

Y., 18 How. 289, 15 L.Ed. 886. 

85. U.S.—^Parkhurat v. Kinsman, C. 
aN.Y, 18 P.CaBJTo.10,767, 1 

Blatchf. 488, .affirmed Kinsman v. 
Farkhurst, 18 How. 289, 16 L.Ed. 
886 . 

aSb U.S.—Hulse V. Bonsack Mach. 

Co., Va., 65 F. 864, 18 aGA. 180. 
13 C.J. p 482 note 28. 

87. Ohio.—Kex Mfg. Co. y. Plu- 


V. Ira M. Smith Mercantile Co., C. 
GMIch., 188 F. 926. 

13 C.J, p 481 note 17. 

Fixing resale price see Infra I 258. 
Validity of .patent licenses generally 
see the GJ.S. tiUe Patents 244- 
247, also 48 GJ. p 268 note 2-p 266 
note 48. 

ISl U.S.—Delaware v. Delaware ft 
A. Tel. ft Tel. Co., Del, 50 F. 677, 
2 GGA. 1, aflSrmlng, GG, 47 F. 
633. 

18 GJ. p 481 note 18. ’ 

aa U.S.—Motion Plctxire Patents 
Co. V. Universal Film Mfg. C!o., 
N.Y., 87 S.Ct 416, 248 U.S. 602, 61 
L.Ed. 871. L.R.A.1917E 1187, Ann. 
Cas.lSlSA 969, overruling Henry 
V. A. B. Dick Co., 32 act 364, 224 
U.S. 1, 56 L.Ed. 645, Ann.Ca8.1918D 
880. . j 

CoBttaiy role formerly prevailed, 
as roay he deduced from the deci¬ 
sions of Henry v. A. B. Dick Co., 
82 S.Ct 864, 224 U.S. 1. 56 L.Ed. 645, 
Ann.Cas.l918D 880, and Heaton-Pen¬ 
insular Button-Fastener Co. v. Eure¬ 
ka Specialty Co., Mich., 77 F. 288, 25 
GGA, 267. 86 L.R.A. 728, but they 
are no longer the law, ec^eolally im 
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So, an agreement by a licensee not to compete with 
the patent after surrender of the license has been 
held against public policy.38 

An agreement between competitors, who ordina¬ 
rily would protect the public by contesting patents, 
to recognize the validity of each other’s patents has 
been held to be contrary to public policy.28 

§ 252. - Restrictions on Sale of Trade- 

Marks and Trade-Names or Secret 
Processes 

The seller of a trade-mark may bind himself not to 
thereafter use It; and on the sale of a secret process 
of manufacture, the seller may bind himself not to 
communicate the secret to another or to carry on the 
manufacture In the future. 

The Seller of a trade-mark may lawfully bind 
himself not to use it on any preparation afterward 
made by him and a person may, by assigning the 
right to use his name in the manufacture of a cer¬ 
tain article, or. to do business under such name, bar 
himself forever from such use, see the CJ.S. title 
Trade-Marks, Trade-Names, and Unfair Competi¬ 
tion § 173, also 63 CJ. p 518 note 38~p 519 note 46. 

Restrictions on sale of secret process. On the 
sale of a secret process of manufacture of an arti¬ 
cle in general demand, which it is agreed shall be 
communicated for the exclusive benefit of the buy¬ 
er, it becomes a reasonable and necessary stipula¬ 
tion that the seller shall not communicate the se¬ 
cret to anyone or carry on the manufacture in the 
future.*^ The assignment by the proprietor of a 
secret medicinal compound of the exclusive right to 
manufacture and sell it in certain states and terri¬ 
tories, with a covenant by the assignor not to man¬ 
ufacture or sell the article in such territory, and a 


covenant by the assignees not to manufacture or sell 
it in other territory, is not contrary to public pol- 
icy.32 

§ 253. -Restrictions on Resale 

A seller of ordinary property eannct restrict Its fu¬ 
ture use or alienation; nor can he ordinarily fix the price 
at which it shall be resold by the buyer, even In the 
case of goods manufactured under secret process, al¬ 
though a patentee may so restrict a licensee and price 
restrictions have been upheld In the case of specially 
branded goods. 

Generally, a seller of personal property cannot re¬ 
strict, the future use or the alienation of the prop¬ 
erty,83 except in a case where a very fecial kind of 
property is involved,®^ such as the electrotype or 
stereotype plates of a publication,85 although it 
seems that reasonable limitations may in certain cir¬ 
cumstances be imposed.83 Likewise, as is stated in 
the C.J.S. title Deeds § 145, also 18 C.J. p 361 notes 
77, 78, a conveyance in fee containing a provision 
that the grantee shall not sell or dispose of the land 
in any way whatever is invalid. 

Fixing resale price. In the absence of contrary 
statute, agreements by which the seller of merchan¬ 
dise attempts to control the price at which.it shall 
be resold by the buyer are generally held to be void 
as in restraint of trade,8^ notwithstanding some ap¬ 
parently contrary authority.® 8 It is not m restraint 
of trade for a principal to fix the price at which 
goods may be sold by his agent for sale on commis¬ 
sion,8® except where such price-fixing is part of a 
general plan to restrain competition unlawfully.^o 

In the case of patented articles, while it is held 
that the owner of the patent may restrict the price 
at which articles produced under the patent may be 
sold by a licensee,if the patentee or licensee has 


Gmu Co., 162 N.S. 816, 28 Ohio 
App. 614. 

18 C.J. p 482 note 28 [b]. 

aa Pa,—^Henschke v. Moore, 101 A. 

808, 267 Pa, 196, L.R.A.1917F 4B0. 
Sft U.S.~T7. S. V. Standard Oil Co., 
D.C.B1., 88 F.2d 617, reversed on 
other grounds Standard Oil Co. v. 
TT. 8., 61 S.Ct 421, 288 U.S. 163, 75 
L.Bd. 926. 

30. N.Y.—Ponds Extract Co. v. 
Humphreys Specific Hoxnoeopatblo 
Co., 60 How.Pr. 368. 

18 CJ. p 482 note 29. 

31. U.S.—^The Coca-Cola Bottling 
Co. V. The Coca-Cola Co., D.CDeL, 
269 F. 796. 

18 CJ. p 482 note 31. 

Oontraot is enforceable 
feculty will not jpermit one who 
has sold for a valuable consideration 
the absolute and exclusive property 
In a medicine compounded by a se¬ 
cret process to reveal such secret to i 


a third person, either by himself or 
through a member of hla family, and 
will restrain by injunction the use 
of a secret so revealed.—Simmons 
Medicine Co. v. SimmoiuB, C.C.Ark., 
81 F. 168—18 CJ. p 483 note 82. 

33. U.S.—Fowle V. Park, Ohio, 9 S. 

Ct 658, 131 U.S. 88, 38 L-Ed. 67. 

13 C.J. p 483 note 83. 

33. N.J.—Ingersoll v, Goldstein, 98 
A. 193, 84 N.J.Eq. 446. 

18 CJ. p 483 note 84. 

34. U.S.—Dr. Miles Medical Co. v. 
John D. Park & Sons Co., Ky., 31 
S.CL 376, 220 U.S. 878, 65 L.Bd. 
602. 

18 CJ. p 488 notes 35, 86. 

36. Mass.—Meyer v. Estes, 41 N.E. 

688 , 164 Mass. 467, 82 L.R.A. 288. 
18 CJ. p 483 note 87. 

3 & Blghli to purohasa 
Contract prohibiting one from sell¬ 
ing or transferring stock of plaintiff 
corporation transferred to him upder 
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exchange agreement within one year 
thereof without first offering stock 
for sale to plaintiff’s fiscal agent is 
valid.—Cities Service Securities Co. 
V. McFarland, 169 A. 800, 10 N.J. 
Misc. 577. 

37. Kan.—Joalln v. Steffen Ice & Ice 
Cream Co., 64 P.2d 941, 148 Elan. 
400. 

Pa.—^Ford Motor Co. v. Quinn, 70 Pa. 
Super. 837. 

3B. Wash.—^Fisher Flouring Mills 
Co. V. Swanson, 187 P. 144, 76 
Wash. 649, 658, 61 L.R.A.,N.S., 622. 
18 CJ. p 488 note 41. 

3ft. Wia—Singer Sewing Mach. Co. 
V. Lang, 208 N.W. 899,. 186 Wis. 
630. 

18 CJ. p 488 note '42. 

4a OkL—Union Coal Co. v. Dawley, 
264 P. 78. 124 Okl. 82. 

41. U.S.—U. S. V. General Electilo 
Co., Ohio, 47 S.Ct 192, 272 U.S. 
476, 71 LJId. 862, afllrmteg, D.C. 
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sold an article produced under the patent, an at¬ 
tempted restriction by him of the price at which 
the purchaser may resell is generally invalid.^2 As 
appears in the CJ.S. title Copyright and Literary 
Property § 87, also 13 CJ. p 1104 note 38-p 1105 
note 47, a similar fule applies in the sale of copy¬ 
righted works; the owner may fix the price at 
which resale may be made by a licensee, but he can¬ 
not fix the price at which subsequent purchasers 
must sell. Also, the fact that articles are manufac¬ 
tured under a secret process which is not patented 
does not confer on the manufacturer the right to 
restrict the price at which they may be resold by the 
purchaser from him.^^ However, it has been sug¬ 
gested that where a manufacturer produces and sells 
under a special or private brand a commodity in 
general use and which others manufacture and sell, 
a restriction on the price on resale may be sus¬ 
tained.^* 

Board of trade quotations. It has been held that 
confidential communications of quotations collected 
by a board of trade may be subject to a restriction 
as to the use of such quotations by the person to 
whom they are communicated.*^ 


§ 254. — Agreements by Employees 

Covenants incident to a contract of employment, by 
which an empioyee agrees not to diecioee trade secrets or 
engage in competition after the employment, while not 
viewed with the same Indulgence as restrictioni Incident 
to a contract of sale, will be sustained If they are no 
wider than reasonably necessary for the protection of 
the employer and do not impose undue hardship on the 
employee. 

Restrictive covenants contained in a contract of 
hiring are tested by the same standard of reason¬ 
ableness of the restraint as are similar covenants 
in a contract of sale,*® but covenants of the former 
sort are not viewed by the courts with the same 
indulgence, and a smaller scope for restraint is per¬ 
mitted.*^ 

Generally, while one may not be restrained from 
following all vocations for which he is fitted,** or 
from doing productive work useful to the communi¬ 
ty,** it is the rule in the absence of contrary stat¬ 
ute that agreements by which an employee as part 
of his contract of employment undertakes not to en¬ 
ter into a competing business on leaving his employ¬ 
er's service are sustained if they are no wider than 
reasonably necessary for the protection of the em- 


15 F.2d 715—Stradsht Side Basket 
Corporation v. Webster Basket 
Co., C.CJLN.T., 82 P.2d 246, af¬ 
firming, D.C., 10 P.Supp. 171— 
American Graphophone Co. v. Bos¬ 
ton Store of Cblcago, D.C.in., 225 
P. 786—Indiana Mfg, Co. v. Nich¬ 
ols & Shepard Co., C.C.Mich., 190 
P. 679—Edison v. Ira M. Smith 
Mercantile Co., CXC-Mlch., 188 P. 
925. 

13 C.J. p 484 note 43. 

4^ U.S.—Straus v. Victor Talking 
Mach. Co., N.T., 87 S.Ct. 412, 248 
U.S. 490, 61 L.Bd. 866. Ii.R.A-X917E 
1196, Ann.Cas.l918A 966. 

18 C.J. p 484 note 44. 

Conditional sale 

It has been held, however, that a 
stipulation In sale to retailer by pat¬ 
entee manufacturer of a single make 
of automobiles retaining title till 
car la sold to user at list price was 
not void between parties as against 
public policy.—^Pord Motor Co. v. 
Beniamin R Boone, Inc., Or., 244 F. 
336, 156 aC-A. 621. 

48. Ohio.—Freeman v. Miller, 9 Ohio 
N.P.,N.S., 26. 

13 C.J. p 484 note 49. 

4A Wash.—Fisher Flouring Mills 
Co. v. Swanson, 187 P. 144, 76 
Wash. 649, 61 L.R.A.,N.S., 522. 

18 CJ. p 484 note 61. 

Satadunanb of notioM and names 
A contract between manufacturer 
of watches and retailer against price 
cutting, nniess certain notices and 
names on watch are detached, would 
be valid at common law.—Robert H. 


Ingersoll & Bro. v. Hahne & Co., 108 
A, 128. 89 N.J.EQ. 832. 

45. U.S.—Chicago Bd. of Trade v. 
Christie Grain & Stock Co., Ind. 
and Mo.. 26 S.Ct 637, 198 U.S. 286, 
49 L.Ed. 1081. 

461 Md.—^Duerllng v. City Baking 
Co.. 141 A. 642, 644, 166 Md. 280, 
citing Corpus jTorls. 

Miss.—^Wilson v. ^unble, 177 So. 

868 . 

N.J.—Gordon Supply Co. v. Galus- 
ka, 186 A. 700, 118 N.J.Eq. 868— 
A. Fink & Sons v. Goldberg, 139 
A. 408, 101 N.J.Eq. 644. 

N.T.—Foster v. White, 290 N.T.S. 
394, 397, 248 App.Dlv. 461, citing 
Corpus Tula—LanUeri Beauty Sa¬ 
lon v. Tale, 7 N.T.S.2d 984, 169 
Mlsc. 647. 

WIs.—Eureka Laundry Co. v. Long, 
131 N.W. 412, 148 Wia 206, 85 L. 
RA-JT.S.. 119. 

47. N.J.—Gordon Supply Co. v. Qa- 
< luska, 166 A. 700, 113 N.J.Eq. 853 
—A- Pink & Sons v. Goldberg, 189 
A. 408, 101 N.J.E'q. 644. 

Tex.—Carpenter v. Southern Prop¬ 
erties. C1V.APP., 299 S.W. 440. 
WIs.—Betten Co. v. Brauman, 260 N. 
W. 466, 218 Wla 208— Milwaukee 
Linen Supply Co. v. Ring, 246 N. 
W. 667, 210 Wis. 467. 

Beuon for role 

In contracts of sale “the restric¬ 
tions add to the value of what the 
vendor wishes to sell, and also add 
to the value of what the vendee pur¬ 
chases. In such cases also the par¬ 
ties are presumably more nearly on 
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a parity in ability to negotiate than 
is the case in the negotlatlpn of 
agreements between employer and 
employe.”—Samuel Stores, Inc., v. 
Abrams, 108 A. 641, 643, 94 Conn. 
248, 9 A.L.R. 1450. 

Bastralnts on liberty of employment 
are not favored 

Fla.—Love v. Miami Laundry Co., 160 
So. 32, 118 Fla. 137. 

Tex.—Martin v. Hawley, Clv.App., 
60 S.W.2d 1106. 

Filma fade void 

It has been held that restrictive 
covenants against employee’s accept¬ 
ance of other employment after ter¬ 
mination of employment contract are 
prlma facie void.—^McCluer v. Super 
Maid Cook-Ware Corporation, C.C.A 
Ean., 62 F.3d 426. 

40; Va.—Stoneman v. Wilson, 192 
S.B. 816. 

“It Is a settled principle of law 
that no man may, per se, contract 
with another that that other will 
not follow a calling by which he 
may make his livelihood. It is only 
when they are incidental to some 
contract which is reasonable in its 
purpose and its terms, and It is nec¬ 
essary to the protection of the rights 
of the employer under such contract, 
that the validity of restrictive cove¬ 
nants will be recognised and en¬ 
forced."—Super Maid Cook-Ware 

Corporation v. Hamll, C.C.A.Tex., 60 
F.2d 830, 831, certiorari denied 52 S. 
CL 188, 284 U.S. 677, 76 L.Bd. 672. 
itk Mass.—King v. Gannon, 168 N. 
R 346, 261 Mass. 94. 54 A.L.B. 
1815. 
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player’s business, and do not impose undue hardship into personal contact with their employer’s custom- 
on the employee, due regard being had to the in- ers agree not to engage m a competing business 
terests of the public.®® Under this rule contracts within a' limited time or area after leaving their em- 
have frequently been upheld whereby salesmen, ployer’s service.® ^ The restraint imposed by con- 
agents, canvassers, and other employees who come tracts of this character, however, is invalid if wider 


5 Qi, XJ.S.—Super Uaid Cook-Ware 
Corporation v. Hamlli C.C.A.Tex., 
50 F 2d 830, certiorari denied 62 S. 
Ct 138, 284 U.S. 677, 76 L.Bd. 672 
—Wark V. lirvln Press Corpora¬ 
tion, aC.A.111., 48 F.2d l62-^Brlgff8 

V. Boston, D.aiowa, 16 P.Supp. 
763 —Cropper v. Davis, Neb., 248 
p. 310, 166 C.aA. 90. 

Conn.— May v. Tounsr, 2 A.3d 886, 
888. 125 Conn. 1, 119 A.L.R 1445, 
dtlns Corpus Juris—-Roessler v. 
Burwell, 176 A. 126, 119 Conn. 289. 
Del.— Capital Bakers v. Leaby, 178 
A, 648, 20 DeLCh. 407. 

D_C—Brlkson v. Hawley, 12 F.2d 
491, 496, 66 App.D.C. 268, citing 
Corpus Juris. 

Ga.—National Linen Service Corpo¬ 
ration V. Glower, 176 S.B. 460, 179 
Ga. 136. 

Ind.— Grand Union Tea Co. v. Walk¬ 
er, 196 N.E, 277, 208 Ind. 246, 88 
A.L.R 958. 

Iowa.— McMurray v. Faust, 276 N. 

W. 96. 

Ky.—Davey Tree Expert Co. v. Ack- 
elbeln, 25 S.W.2d 62, 288 Ky. 115— 
Thomas W. Briggs Co. v. Mason, 

289 S.W. 296, 297, 217 Ey. 269, 62 

A. L.R 1344, citing Corpus Juris. 
Masa—Metropolitan lee Co. v. Duc- 

as. 196 N.E. 856, 291 Mass. 408— 
Economy Grocery Stores Corpora¬ 
tion V. McAharney, 195 N.E. 747, 

290 Mass. 649—^Becker College of 
Business Administration and Sec¬ 
retarial Science v. Gross, 188 N. 

B. 766, 281 Mass. 856—Walker Coal 
A Ice Co. V. Westennan, 160 N.E. 
801, 268 Mass. 286—Edgecomb v. 
Edmonston, 158 N.EL 99, 267 Masa 
12 . 

Minn.—Granger v. Craven, 199 N.W. 

10, 169 Minn. 296, 62 A.L.R 1856. 
Miss.—Wilson v. Gamble, 177 So, 
863. 

Neb.—Dow V. Gotoh, 201 N.W. 666, 
118 Neb. 60. 

N.J.—A. Fink A Sons v. Goldberg, 
139 A. 408, 101 N.J.Eq. 644. 

N.T.—Strobe v. Netherland Co., 288 
N.Y.S. 246, 246 App.Dlv. 678—Sto¬ 
ver V. Gamewell Fire Alarm Tele- 
graph Co., 149 N.Y.S. 660, 164 App. 
Div. 166—Lantleri Beauty Salon v. 
Yale. 7 N.Y.S.2d 984, 169 Misc. 647 
—Wilkinson Bros. A Co. v. Bbbets, 
170 N.Y.S. 1041, 108 Misc. 824. 
Pa.—Easton Laundries v. Smith, 26 
North.Co. 824. 

RL—Koppers Products Co. v. Read- 
io, 197 A, 441. 

Tex—Burroughs Adding Mach. Co. 
V. Chollar, Civ.App., 79 S.W.2d 844 
—Oak Cliff Ice Delivery Co. v. 
Peterson, Civ.App., 800 S.W. 107— 
Bettlnger v. North Port Worth Ice 


Co., Civ.App., 278 S.W. 466—pity 
Ice Delivery Co. v. Evans, Civ. 
App., 276 S.W. 87. 

Vt—^Dyar Sales A Machinery Co. v. 

Bleller, 176 A. 27, 106 Vt 425. 
Wash.—Racine v. Bender, 262 P. 116, 
117, 141 Wash, 606, citing Corpus 
Juris. 

W.Va—0. Hommel Co. v. Fink, 177 
S.B. 619, 116 W.Va 686. 

Wis.—^Milwaukee Linen Supply Co. 
V. Ring, 246 N.W. 667, 210 Wis. 
467. 

18 C.J. p 485 note 64. 

Nature of employer’s busliLess 
must be considered in determining 
reasonableness of restraint on em¬ 
ployee.—^Thomas W. Briggs Co. v. 
Mason, 289 S.W. 296, 217 Ey. 269, 52 
A.L.R 1344. 

Territorial limit is reasonable if it 
is confined to the territory in which 
the employer keeps his market or 
carries on his business.—Thomas W. 
Briggs Co. V. Mason, 289 S.W. 296, 
217 Ey. 269, 62 A.L.R 1344. 

Trade secrets 

(1) Agreements not to engage In 
a competing business will ordinarily 
be held valid where necessary to 
protect the employer against em¬ 
ployee’s use of trade secrets confid¬ 
ed to him during employment 

N.J.—^Bohd Electric Corporation v. 
Eeller, 166 A. 841, 113 N.J.Eq. 
196—^Ideal Laundry Co. v. Guglie- 
mone, 151 A. 617, 107 N.J.Bq. 108. 
N.Y.—^Eastman Eodak Co. v. Powers 
Film Products, 179 N.Y.S. 325, 189 
App.Div. 566, reversing Eastman 
Eodak Co. v. Warren, 178 N.Y.S. 
14, 108 Misc. 680—^Davey Tree Ex¬ 
pert Co. V. Back, 244 N.Y.S. 239, 
187 Misc. 702—Elbe Pile A Binder 
Co. V. Fine, 242 N.Y.S. 682, 137 
Misc. 255. 

Ya.—Stoneman v. Wilson, 192 S.E. 
816. 

(2) Covenants not to disclose or 
use trade secrets see infra this sec¬ 
tion, 

PartLoular agxaemants held valid 

(1) Requiring employee who had 
sold stock to employer, not to com¬ 
pete in tar business in New Eng¬ 
land territory.-Koppers Products 
Co. V. Readio, RL, 197 A. 441. 

(2) Prohibiting employee from en¬ 
gaging in undertaking business in 
city or vicinity for ten years.— 
Chandler, Gardner A Williams v. 
Reynolds, 145 N.E. 476, 260 Mas& 
809. 

(3) Prohibiting general manager 
of optical company from entering 
into competing bnsiness for five 
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years anywhere in United States 
west of Detroit, Mich.—Wahlgren v. 
Bausch A Lomb Optical Co., C.C.A. 
Ill., 68 F.2d 660, affirming, D.C., 
Bausch A Lomb OpticsJ Co. v. Wahl¬ 
gren, I P.Supp. 799, and certiorari 
denied Wahlgren v. Bausch A Lomb 
Optical Co., 64 S.Ct 774, 292 U-S. 
689, 78 L.Ed. 1491, rehearing denied 
64 S.Ct 862, 272 U.S. 616, 78 L.Ed. 
1491. 

(4) Covenants of stenographic re¬ 
porter, employed by corporation en¬ 
gaged in reporting business, to en¬ 
ter no business conflicting with Its 
interests in certain territory for five 
years after discontinuance of em¬ 
ployment and turn over to it on 
certain terms any such business ob¬ 
tained by her during such time.— 
Sarco Co. of New Jersey v. Gulliver, 
129 A. 899, 3 N.J.Mlsc. 641, affirmed 
131 A. 923, 99 N.J.Eq. 432. 

(5) Agreement by employee not 
to engage in competitive business 
was not invalid. because of em¬ 
ployee’s existing connection with 
pother corporation where such cor¬ 
poration was not then engaged In a 
similar business and covenant did 
not Involve any breach of duty to It 
—^Hopper V. Western Tablet A Sta¬ 
tionery Corporation, C.CJLMlch., 66 
F.2d 172. 

(6) Where employee Is wrongfully 
discharged, agreement will not be 
enforced.—Jewell Tea Co. v. Wilson, 
20 Ohio CIr.Ct,N.S.. 288. 

51. Conn.—^Roessler v. Burwell, 176 
A. 126, 119 Conn. 289. 

1-Ky.—^Thomas W. Briggs Co. v. Mo- 
I son, 289 S.W. 295, 296, 217 Ey. 269, 
52 A.L.R. 1344, citing Oorpng Ja- 
I xis. 

Md.—^Deuerling v. City Baking Co., 
141 A. '642, 165 Md. 280, 67 A.L.R 
993. 

Mo.—City Ice A Fuel Co. v. Snell, 
App., 67 S.W.2d 440—Athletic Tea 
Co. V. Cole, App., 16 S.W.2d 786. 
Ohio.—^Federal Sanitation Co. v. 
Frankel, 171 N.B. 'S39, 84 Ohio App. 
331. 

Pa.—Srolowitz v. Roseman, 107 A, 
322, 263 Fa. 688. 

Tex—Parisian Live Dyers A Clean¬ 
ers V. Springfield, Civ.App., 276 S. 
W. 1098, 1100, citing Oozpus Jozls. 
Va.—Stoneman v. Wilson, 192 S.E. 
816, 819, 169 Va. 239, quoting Coxu 
pvs Jnxls* 

18 C.J. p 486 note 56. 

“If on employer Is engaged in a 
business which he carries on through 
agents or servants whose perform¬ 
ance of their duties involves a confi¬ 
dential knowledge of the employer's 



§ 254 CONTRACTS 17 C.J.S. 

than reasonably required for the protection of the [ employer’s business.®^ 


trade or business and bringrs them 
into such direct and personal busi¬ 
ness relation with the employer's 
business and its patrons that the 
agents or servants commonly acquire 
the names and residences of custom¬ 
ers, their requirements, credit, and 
other tra4e or business Information, 
or a personal following or clientele 
during the period of their service, 
then it is not Injurious to the pub¬ 
lic and it is reasonable to permit the 
employer and the agent or servant to 
enter Into an ancillary covenant in 
partial restraint of trade to protect 
the employer's busifaess from the 
competition of the servant for a rea¬ 
sonable length of time throughout a 
definite area.’*—^Tolman Laundry Co. 
V. Walker, 187 A. 836, 838, 171 Md. 7. 
Dlveision of trade 
Agreement relating to restraint on 
connection with business In county 
only covered such employment as 
would enable diversion of trade to 
subsequent employer. — Durbrow 
Commission Co. v. Donner, 229 N.W. 
635, 201 Wis. 175. 

loe wagon drives 

Mass.—Walker Coal ft Ice Co. v. 
Wesferman, 160 N.B. 801, 263 Mass. 
23S. 

Mo.—City Ice ft Fuel Co. v. McKee, 
App., 57 S.W.2d 443. 

Tex—Carpenter v. Southern Proper¬ 
ties, Clv.App., 299 S.W. 440—Bet- 
tinger v. North Fort Worth Ice Co., 
Civ.App., 278 S.W. 466^ity Ice 
Delivery Co. v. Evans, CivJ^p., 
276 S.W. 87, 

13 C.J. p 485 note 55 [b] (2). 

Xoandry solicitor^ ooUeotor, ox de- 
Uverynun 

Colo.—^Axelsou v. Columbine Laundry 
Co.. 254 F. 990, 81 Colo. 2S4. 

Md.—^Tolman Laundry v. Walker, 187 
A. 886, 171 Md. 7. 

Mass.—Boston ft Suburban Laundry 
‘ Co. V. O’Reilly, 148 N.B. 378, 263 
Mass. 94—Sherman v. Pfeflferkom, 
125 NJBl. 568, 241 Mass. 468. 

Tex—Jennings v. Shepherd Laun¬ 
dries Co.,' CivApp., 276 S.W. 726, 
727, citing Ooxpns Jtuds. 

13 C.J. p 485 note 55 [b] (1). 

Other oontraots held valid 
(1) Requiring general manager of 
loan and investment company, not 
to engage in same business in same 
city for one year following termina¬ 
tion of employment—BIgelbach v. 
Boone Loan ft Investment Co., 287 
S,W. 226, 216 Ky. 69. 

i£2> Prohibiting salesman for real 
etft^^ brokerage corporation from 
entering competing business in city 
year.—J. 1. Elslak, Inc., v. 
Mb^r,. 135 A. 673, 100 N.J.B(i. 110. 

. (3> .Binding clothing store man¬ 
ager hot to 6>xter competing business 
for pdxtod of. two years within stated 


territory.—Moskln Bros. v. Swartz- 
berg, 165 S.B. 154, 199 N.C. 539. 

(4) Requiring head salesman not 
to engage in business of selling prod¬ 
ucts similar to those sold by employ¬ 
er in certain territory, for eighteen 
months.—Grand Union Tea Co. v. 
Walker, 196 N.E. 277, 208 Ind. 245, 98 
A.L.R. 958. 

(5) Restricting employee of indus¬ 
trial engineering firm for two years 
from entering Into the employ of 
clients of employer.—^May v. Young, 
2 A2d 385, 125 Conn. 1, 119 A.L.R. 
1445. 

I (6) Requiring certified accountant, 
‘employed by accounting school, not 
to solicit clients thereof within three 
years in case of discharge.-Racine 
v. Bender, 262 P. 115, 141 Wash. 606. 

(7) Restraining school employee 
: from soliciting pupils from two des¬ 
ignated counties for any school like 
employer's for five years after em¬ 
ployment terminated.—^Becker Col¬ 
lege of Business Administration and 
Secretarial Science v. Gross, 183 N.B. 
766, 281 Maas. 355. 

(8) Restraining salesman of deli¬ 
catessen products from soliciting em¬ 
ployer’s customers whom he had 
called upon during his employment 
for one year after termination of 
employment—Roessler v, Burwell, 
176 A, 126, 119 Conn. 289. 

(9) Restraining employee from en¬ 
gaging In competitive advertising 
business In any city or state in 
which he worked for two years.— 
Thomas W. Briggs Co. v. Ma^n, 289 
S.W. 296, 217 Ky. 269, 52 AL.R. 1344. 

(10) Requiring physician's em¬ 
ployee, given access to the acquaint¬ 
ance and confidence of patients, not 
to enter Into competition with phy¬ 
sician for three years after termina¬ 
tion of relationship.—Granger v. 
Craven, 199 N.W. 10, 159 Minn. 29 $, 
52 A.LR. 1856. 

(11) Forbidding employee of paper 
jobber to act as agent for manufac¬ 
turers ccE paper for three years.— 
Wilkinson Bros, ft Co. v. Bbbets, 170 
N.Y.S. 1041, 103 Mis& 824. 

(12) Prohibiting employee of tree 
company for year, from engaging 
in tree surgery within radius of one 
hundred miles of city in which com¬ 
pany maintained ofiElce.—Davey Tree 
Expert Co. v. Ackelbeln, 25 S.W.2d 
$2. 238 Ky. 115. 

(18) Prohibiting milk wagon driver 
from peddling or furnishing milk to 
employer’s customers within one 
year.—Brie County Milk Assoc, v. 
Ripley, 18 Pa.Super, 28—Harbison v. 
Mawhlnney, 8 Pa.Dlst 697. 

(14) Prohibiting beauty parlor em¬ 
ployee from engaging in such busi¬ 
ness In certain city, either lor her¬ 
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self or for others, except as em¬ 
ployee of such employer.—Dow v. 
Gotch, 201 N.W. 665, 113 Neb. 60. 

(15) Terminating right to renewal 
premiums if soliciting agent of in¬ 
surance company enters emplosonent 
of rival company within one or two 
years after terminating employment 
and within certain territory. 

U. S.—Masden v. Travelers’ Ins. Co., 
C.C.A.MO., 62 F.2d 75, 79 A.L.R. 
469. 

Ala.—^Hlmes v. Masonic Mut Life 
Ass’n of District of Columbia, 110 
So. 133, 215 Ala. 183. 

Iowa.—Seibel v. Commonwealth Life 
Ins. Co., 190 N.W. 173, 194 Iowa 
701. 

N.Y.—Sutherland v. Connecticut Life 
Ins. Co., 149 N.Y.S. 1008, 87 Mlsc. 
888 . 

(16) Month to month employment 
contract, prohibiting competition In 
I city during employment and for six 
I months thereafter, where salesman 
I was employed over fourteen months. 
—^Red Star Yeast ft Products Co. v. 
Hague, 157 N.K 898, 25 Ohio App. 
100 . 

(17) Other agreements held valid 
see 18 GJ. p 485 note 56 [b]. 

sai Ajck—EH Dorado Laundry Co. v. 

Ford, 294 S.W. 892. 174 Ark. 104. 
Cionn. — Samuel Stores, Inc. v. 
Abrams, 108 A. 541, 94 Conn. 248, 9 
A.LR. 1450. 

NJ*.—(Jordon Supply Co. v. (Jaluska, 
166 A. 700, 113 N.J.Bq. 858. 

Tex—Byers v. Trans-Pecos Abstract 
Co., Civ.App., 18 S.W.2d 1096, error 
dismissed—Oak Cliff Ice Delivery 
Co. V. Peterson, Clv.App., 800 S.W. 
107. 

Wls.—^Milwaukee Linen Supply Co. 
V. Ring, 246 N.W. 667, 210 Wla 
467. 

18 GJ. p 485 note 66. 

VbMasonable xestxlctloii as to area 
Is not saved by a reasonable restric¬ 
tion as to time.—Whiting Milk Coa 

V. O’Connell, 179 N.E. 169, 277 Mass. 
570. 

Agreements liMd Invalid 

(1) Binding laundry solicitor, col¬ 
lector, and deliveryman not to en¬ 
gage In the laundry business at all 
in certain territory for a period of 
yeara 

Mass.—Sherman v. Pfefferkorn, 186 
N.B. 568, 241 Mass. 468. 

N.Y.—^tJnity Coat & Apron Co. v. 
Battlst, 264 N.Y.S. 801, 148 Misc. 
411. 

(2) Prohibiting employee, without 
limitation aa to time and place, from 
divulging Information as to employ¬ 
er’s plant or manufacturing prooesA 
or doing anything which might In¬ 
jure Its business by competition or 
otherwise, where there was proof 
that employer had trade secret— 
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Agreements not to disclose trade secrets. An 
agreement in a contract of employipent that a serv¬ 
ant will never make use of or divulge trade secrets 
necessarily confided to him by the master in the 
conduct of the business is not invalid as in re¬ 
straint of trade.58 

Agreement subsequent to termination of employ- 
fnent. In accordance with the rule stated in § 
246 supra that a restraining covenant to be valid 
must be incidental to a lawful contract under 
which the covenantee acquires an interest requir¬ 
ing protection, an independent agreement conclud¬ 
ed after termination of employment not to enter 
into a competitive employment is invalid.^^ 

§ 255. -Other Agreements Restricting 

Liberty of Doing Business 

Agreements providing that one person will do busl> 


ness only with another or In a certain or will not 
carry on business in certain premises or use such 
premises In a certain way, and other similar agreements 
are ordinarily valid if not in unreasonable restraint of 
trade. 

Subject to the rules of public policy against con¬ 
tracts detrimental to the public interest and lessen¬ 
ing competition, stated in preceding sections, and 
the inhibitions against combinations in restraint 
of trade and competition stated in the CJ.S. title 
Monopolies §§ 15-35, also 41 CJ. p 99 note 9-p 
128 note 99, agreements generally providing that 
one person will trade or do business only with 
another person, or in a certain way for a definite 
or indefinite period are ordinarily valid if reason¬ 
able and necessary to the protection of the inter¬ 
ests of the covenantee.5B The same is true of 
agreements restraining a person from carrying on 


"Victor Chemical Works v. mil, 182 
NJl 806, 299 m. 682, reversing: 218 
HLApp. 684. 

(8) Requiring employee not to de¬ 
liver ice In competition with employ¬ 
er after leaving employment In ter¬ 
ritory larger than he worked for em¬ 
ployer and large enough for some 
forty-five drivers.—Wisconsin Ice & 
Coal Co. V. Lueth, 260 N.W. 819, 218 
Wis. 42. 

(4) Restraining laundry truck 
driver, in similar service in ^ghteen 
distinct municipalities In Northern 
New Jersey and smaller municipali¬ 
ties adjacent thereto, as well as city 
of New York and its vicinity.—Gor¬ 
don Supply Co. V. Oaluska, 166 A. 
700, 113 N.J.Sq. 863. 

(5) Restraining a manager from 
engaging In clothing bushiess for 
five years in any place where em¬ 
ployer has stores.—Samuel Stores, 
Inc., V. Abrams, 108 A. 641, 94 Conn. 
248, 9 A.L.R. 1460. 

(6) Agreement preventing milk 
wagon driver from Interfering with 
employer’s business In any place Its 
business was carried on is unreason¬ 
able as to area and hence ‘Invalid 
notwithstanding limitation of time to 
ninety days.—Whiting Milk Cos. v. 
O’Connell, 179 N.EL 169, 277 Mas& 
670. 

(7) Contract by ordinary salesman 
not to enter like employment for 
eight years after leaving employer 
la unreasonable in absence of evi¬ 
dence of secret or valuable Informa¬ 
tion obtained, which he might or 
■could impart—Clark Paper & Mfg. 
Ca V. Stenacher, 140 N.B. 708, 286 N. 
Y. S12, 29 A.L.R. 1825, reversing 184 
N.Y.S. 914, 198 App.Dlv. 924, and re¬ 
argument denied 142 N.m 316, 236 N. 
Y. 688. 

(8) Employee’s covenant not to en¬ 


ter employment of competing ice 
company within certain territory and 
within five adjacent .squares is un¬ 
enforceable as to the five squares, 
where employee had been confined 
in delivering Ice to territory assign¬ 
ed. and had established no good will 
outside such territory.—City Ice Oe- 
llvery Co. v. Evans, Tex.Clv.App., 276 
S.W. 87. 

(9) Linen route foreman’s contract 
not to solicit employer's customers 
■within city limits and suburbs for 
two yeara—^Milwaukee Linen Supply 
Co. V. Ring, 246 N.W. 667, 210 Wia 
467. 

(10) Promise of assistant fore¬ 
man never to solicit customers If he 
left employment — Commonwealth 
Laundry Co. v. Daggett, 186 N.B. 41, 
283 Mass. 79. 

(11) Other agreements held invalid 
see 18 C.J. p 485 note 66 [a]. 

Sa TI.S.—A. 0. Smith Corporation 
V. Petroleum Iron Works Co, of 
Ohio, C.C.A,Ohlo, 78 F.2d 681, modi¬ 
fied on other grounds and rehear¬ 
ing denied In part 74 r.2d 984. 
Masa—Sherman v. Pfefferkom, 136 
N.E. 668, 241 Mass. 468. 

N.Y.—^Eastman Kodak Co. v. Powers 
Film Products, 179 N.Y.S. 326, 189 
App.Dlv. 666, reversing Eastman 
Kodak Co., v, Warren, 178 N.Y.S. 
14. 108 Mlsc. 680. 

18 C.J. p 486 note 58. 

54 , N.J.—^Bond Electric Corporation 
V. Keller, 166 A. 341, 118 N.JJBq. 
196. 

BA U.S.—Hart v. B. F. Keith Vaude¬ 
ville Exchange, CC.A.N.Y., 12 F.2d 
841, 47 A.L.R. 776, certiorari de¬ 
nied Hart V. B. F, Keith Vaudeville 
Exchange, Orpheum Circuit, 47 S. 
Ct 97, 278 U.S, 703, 71 KEd. 849, 
and certiorari denied 47 S.Ct 98, 
278 U.S. 704, 71 L,Ed. 849. 

. 639 


HL—^Match Corporation of America 
V. Acme Match Corporation, 1 N.E. 
2d 867, 285 IlLApp. 197. 

13 C.J. p 486 note 59. 

Validity of co-operative agricultural 
marketing agreements requiring 
sale of entire output to association 
see the CJ.S. titles Industrial Co¬ 
operative Societies § 4, also 81 CJ, 
p 962 note 36: Monopolies S 78, 
also 41 CJ. p 168 note 76. 

Coxpns Juris cited and approved 
but held Inapplicable In the case of 
contracts between those engaged in 
a public business which are detri¬ 
mental to the public interest, under 
the rules stated in $ 249 supra.— 
Harding Glass Co. v. Twin City Pipe 
Line Co., CCA.Ark., 89 F.2d 408, 411, 
certiorari granted Twin City Pipe 
Line Co. v. Harding, 61 S.Ct 74. 282 
U.S. 825, 76 L.Ed. 786, and reversed 
on other grounds Twin City Pipe 
Line Co. v. Harding Glass Co., 51 S. 
Ct. 476, 288 U.S. 363, 76 L.Hd. 1112, 
83 A.L.R. 1168. 

Agreemeuts lield not la restialat of 
trade 

(1) Requiring sale to or purchase 
from a particular person or persons 
exclusively. 

.U.S.—Grlflan V. Oklahoma Natural 
Gas Corporation, C.C.A.Ean., 37 F. 
2d 645. 

Gku—Gulf Refining Co. v. Smith, 189 
S.E. 716, 164 Ga. 811. 
m.—O’Cedar Corporation v. S. S. 

Kresge Co., 269 llLApp. 896. 

Minn.—John Ne'wton Porter Co. v. 
Klewel Brewing Co., 162 N.W. 887, 
187 Minn. 81. 

WlB.—Wisconsin Creameries v. She¬ 
boygan Dairy Products Co., 248 N. 
W. 498. 208 WiB. 444. 

13 CJ. p 486 note 69 [a] (1). 

(2) Contract between exchange 
and telegraph company, whereby the 
latter agreed not to furnish contMu- 
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business in certain premises,or 
sonably restricting the use to be 
ises.®*^ Many other agreements t 

OUB duotatlons, to any person with¬ 
out the consent of the exchange.— 
Moore v. New York Clotton Exch., C. 
aA.N.T., 296 F. 61, affirming, D.C., 
291 F. 681, and affirmed 46 S.Ct 387, 
270 U.S. 693, 70 L.Ed. 750, 45 A.L.R. 
1870. 

(3) Conferring exclusive agency or 
selling rights within certain terri¬ 
tory or without limit as to territory. 

U. S.—Moon Motor Car Co., of New 
York, V. Moon Motor Car Co., G.C. 
A.N.Y., 29 F.2d 3. 

yia.—Whldden v. Sunny South Pack¬ 
ing Co., 162 So. 503, 120 Fla. 191. 

Qa.—^Barnes v. Downing Co., 114 S.E. 
223, 154 Oa. 368. 

N.J.—Paragon Distributing Corpora¬ 
tion V. Paragon Laboratories, 129 
A. 404, 99 N.J.Bq. 224. 

Pa.—General Electric Company v. 
N. K. Ovalle, Inc., 21 Pa.Dlat & 
Co. 413. 

W.Va.—Thurmond v. Paragon Col- 
Uery Co., 95 S.B. 816, 82 W.Va. 49. 
13 C.J. p 487 note 59 [a] (2). 

(4) Limiting use of plans to par^ 
ticular conatruetlon work,—^Electric 
City Brick Co. v. Mlnter. 144 S.R 824, 
38 Ga.App. 583. 

(5) Contract by terminal company 
granting telegraph company exclu¬ 
sive privilege of conducting tele¬ 
graph business on Its premises.— 
State V. Wells, 118 So. 781. 96 Fla. 
691, 60 A.L.R. 1072. 

(6) Patent pooling agreement not 
to sell on more favorable terms to 
purchasers than terms authorized in 
license agreements with third par¬ 
ties, which was main purpose of 
agreement—Dial Toaster Corporation 

V. Waters-Genter Go., 233 N.W. 870, 
181 Minn. 606. 

(7) Manufacturer's methods of 
sale and distribution of Its products 
exclusively through agents.—Singer 
Sewing Mach. Co. v. Lang, 203 N.W. 
399, 186 Wis. 530. 

(8) Other agreements held valid 
see 13 CJ. p 486 note 59 [a]. 

Agzeanents held lH^al 

(1) Contract between landlord and 
tenant that labor in the neighborhood 
should not be employed by the land¬ 
lord at all, but should be left alone 
for the tenant's use to be employed 
by the tenant in harvesting his crops. 
—Winthrop v. Allen, 116 S.E. 746, 122 
S.a 536. 

(2) Agreement obligating members 

of a stone masons' union to work 
only for members of a stone masons' 
contractors’ association. — Brescia 
Const Co. V. Stone Masons' Contrac¬ 
tors' Ass'n, 187 N.Y.S. 77, 195 App. 
Dlv. 647. . 

(S) Agreement by borrower of 


agreements rea- acter have been sustained by the courts as legal 
made of prem- and binding obligations, where not unreasonably 
)f similar char- in restraint of trade.58 


money to erect a saloon and sell beer 
of the manufacture of the lender for 
a period of ten years exclusively.— 
Huebner-Toledo Breweries Co. v. 
Zevnlk, 4 Ohio NJ».,N.S.. 198. 

(4) Contract giving exclusive sales 
agency to corporation which held 
similar contracts from other manu¬ 
facturers which gave the corporation 
the power to fix prices and control 
production.—^American Export Door 
Corporation v. John A. Gauger Co., 
283 P. 462, 154 Wash. 614, 283 P. 467, 
164 Wash. 701. 

(S> Other agreements held invalid 
see 13 C.J. p 486 note 69 [b]. 
sa OkL—^Horany v. Treese, 217 P. 

396, 91 Okl. 264. 

13 CJ. p 487 note 60. 

Agreeatioxit held valid 
Binding one not to equip and op¬ 
erate a competing moving picture 
show house In a particular building, 
but not preventing his opening and 
operating such show In any other 
building or place in the town.—Hor- 
any v. Treese, supra. 

57., Conn.—^Dick v. Sears-Hoebuck & 
Co.. 160 A. 482, 116 Conn. 122. 
Ind.—^Kandls v. Pusch, 155 NR 618, 
86 Ind.App. 246. 

Ohio.—^Robey v. Plain City Theatre 
Co., 186 N.1L 1, 126 Ohio St 473, 91 
A.L.R. 976. 

IS aJ. p 487 note 61. 

Fazttoalax agreements hOld valid 

(1) Agreement as part of a lease 
of premises for certain business that 
lessor would not carry on such busi¬ 
ness in other adjacent buildings own¬ 
ed by him, in competition with les¬ 
see. 

111.—^Meridian Amusement Co. of Illi¬ 
nois V. Home Theater Co., 216 HL 
App. 479. 

Ky.—Vanover V. Justice, 203 S.W. 321, 
180 Ky. 682, L.R.A.1918E 662. 

(2) That a small lot or parcel 
should not be used for the carrying 
on of a retail or wholesale business 
in purchasing, selling, or distributing 
coal or ice.—Rubei Bros. v. Dumont 
Coal & Ice Co., 180 N.Y.S. 662, 110 
Misc. 82. 

(3) Prohibiting' grantee and his 
successors in interest from using any 
of the lime rock on land for purpose 
of making or burning lime.—^Messett 
v. Cowell, Wash, 79 P.2d 387. 

(4) Other agreements held valid 
see 13 C.J. p 487 note 61 [a]. 

68. Partionlax agreements held valid 
(1) Agreement between parties en¬ 
gaged in cleaning, dyeing, and press¬ 
ing business in certain area to ob¬ 
serve price fixing regulations of state 
cleaning, dyeing, and pressing board 
In the county,—^Economy Cash & 

640 


Carry Cleaners v. Cleaning, Dyeing 
& Pressing Board, 174 So. 829, 128 
Fla. 408. 

(2) Agreement by dance hall con¬ 
ductor to pay another monthly con- 
slderatldn so long as latter secured 
discontinuance of dancing at a com-' 
peting hall.—Stewart v. McKeon. 252 
P. 1024, 36 Wyo. 106. 

(8) Agreement by a daughter to 
cancel indebtedness due from her 
mother on condition that the latter 
should not sell or mortgage her 
property, or Incur any Indebtedness 
in excess of one thousand dollars.— 
Robinson v. Thurston, Hawaii, 248 
F. 420, 160 C.C.JL 430. 

(4) Agreement, whereby defendant 
agreed to assist plaintiff in the 
manufacture of copper bands in pe]> 
formance of contracts with third 
persons, for which plaintiff was to 
bid at a price to be agreed upon by 
plaintiff and defendant was not In¬ 
valid as precluding a competing bid. 
—-Seymour Mfg. Co. v. Derby Mfg. 
Co., 109 A. 895, 94 Conn. 311. 

(5) Contract of membership in em¬ 
ployers' association, whereby member 
agrees to obey its rules, which in¬ 
clude rules fixing maximum wages.— 
Androff v. Building Trades Employ¬ 
ers’ Ass'n, 148 N.E. 208, 88 IndJLpp. 
294. 

(6) Contracts requiring automobile 
dealers selling In other dealers’ ter¬ 
ritory to pay latter ten per cent of 
list price of cars so sold.—Johnston 
V. Franklin Kirk Co., 148 N.B. 177, 
83 Ind.App. 519. 

(7) Provision in contract for pur¬ 
chase of business and equipment, 
whereby purchasers hound them¬ 
selves in case of default never to sell 
equipment to competitor in city, was 
not void as unlimited in time, where 
there was limit of time during which 
default could occur.—Grounds v. Van 
Laningham, 256 IlLApp. 640. 

(8) Provision of contract of sale 
that seller would make no further 
Bales to buyer during year.—^Foa- 
burgh V. California & Hawaiian Su¬ 
gar Refining Cq., C.C.A.Cal., 291 F. 
29, affirming, D.C., Continental Candy 
Corporation v. California & Hawaiian 
Sugar Refining Co., 270 F. 302. 

(9) Requirement In contract for 
conditional sale of filling station 
equipment that such equipment be 
used only at certain place.—Fidelity 
Credit Assur. Co. of California v. 
Cosby, 266 P. 372, 90 CaLApp. 22. 

(10) Restriction Imposed by or¬ 
chestra that Its phonograph record¬ 
ings were “not licensed for radio 
broadcast" — Waring v. WDAS 
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j 256. Certainty of Contract 

The contract must be sufficiently specific to permit 
determination of whether Its effect is reasonable. 

The contract must be sufficiently specific to 
permit the determination of whether its effect is 
reasonable.®® 

In North Carolina it has been held that the 
limitation as to space must be set out with the same 
definiteness as would be required in a deed of 
conveyance.®® 

§ 257. Consideration for Contract 

A contract In restraint of trade must be supported by 
a valuable consideration appearing on the face of the 
agreement, but the adequacy of such consideration can¬ 
not be Inquired into by the courts; also, a good rea¬ 
son must be shown for entering Into the engagement. 


A contract in restraint of trade must, like every 
other contract, be supported by a valuable con¬ 
sideration; 61 and such consideration must appear 
on the face of the agreement.62 As in the case 
of other contracts, the adequacy of the considera¬ 
tion is a matter to be determined by the parties, 
and cannot be inquired into by the courts. 6® Ordi¬ 
narily it is held that the sale of a business or of 
a profession or of property is a sufficient consid¬ 
eration for an accompanying provision for re- 
straint.64 Likewise employment is a sufficient con¬ 
sideration for a covenant by an employee in re¬ 
straint of trade.6® Also, mutual promises in a 
contract of partnership are sufficient consideration 
to support an agreement by one of the parties not 
to compete with the other upon dissolution of 
the partnership.®6 It is obvious that a completed 


Broadcasting Station. 194 A. 681, 827 
Pa. 438. 

(11) Other agreements held valid 
see 18 C.J. p 487 note 62. 

Agreements held in restraint of trade 

(1) Contract of labor union for ad¬ 
mission of junior members, ovqir 
whom other members were given 
seniority rights to employment-— 
Cameron v. International Alliance of 
Theatrical Stage Employees and 
Moving Picture Operators of IT. S. 
and Canada, Local Union No. 384, 
of Hudson County, 176 A. 692, 118 N. 
J.Bq. 11, 97 A.L.R. S94. 

(2) Contract between members of 
trade union and union, in effect, pro¬ 
viding for installation and compli¬ 
ance with "permit’’ and "card Ipdex 
system" for obtaining employment.— 
Walsche v. Sherlock, 169 A. 661, 110 
N.J.Ea. 228. 

(3) Other agreements held illegal 
see 13 C.J. p 487 note 62 [b]. 
Validity of agreements requiring em¬ 
ployment of union labor see Infra 

. S 267. 

69. m.—Hoff V. Leneerman, 148 HI. 
App. 170. 

Certainty of contract generally see 
supra § 86. 

N.C.—Shuts V. Heath, 42 S.B. 
704, 181 N.C. 281—Hauser v. Haid- 
Ing, 85 S.E. 686, 126 N.C. 296. 

18 C.J. p 488 note 64. 

91. U.S.—McCluer v. Super Maid 
Cook-Ware Corporation, acJLKAn., 
62 P.2d 426—Cali v. National Linen 
Service Corporation, C.C.A.La., 38 
P.2d 86, 

Md.—Grlffln v. Guy, 192 A- 869. 
Ohio.—Robey v. Plain City Theatre 
Co, 186 N.B. 1, 126 Ohio SL 478, 
91 A.L.R 976—^Huebner-Toledo 

Breweries Co. v. Zevnik, 4 Ohio N. 
P.,N.S., 198. 

S.C.—Metts V. Wenberg, 166 S.E. 734. 

168 S.a 411. 

1* C.J. p 488 note 66. 

17CJ.S.-41 


92. U.S.—Reed. Pears & Miller v. 
Miller. D.C.Pa., 2 P.2d 280, affirmed, 
C.C.A., Miller v. Reed, Pears & 
Miller, 5 F.2d 1018. 

«3. Md.—Grlffln v. Guy, 192 A. 859. 
Pa.—^Danner v. Hoffman, 26 Pa.Dist 
636. 

18 CJ. p 488 note 67. 

84. La.—May v. Johnson, 128 So. 

540, 13 La.App. 521. 

Mo.—Scott V. Asbury, App., 198 S.W. 
1181. 

Pa.—Danner v. Hoffman, 26 Fa.Dist 
636. 

18 C.J. p 488 note 68. 

Grantee’* snooesior in interest 
Where restrictive condition pro¬ 
hibiting grantee and his successors 
in Interest from using any of lime 
rock on premises for purpose of mak¬ 
ing or burning lime did not Involve 
question of public policy, the gran¬ 
tee’s succrasor In Interest could not 
question the consideration on which 
the conveyance was made.—^Messett 
V. CoweU, Wash., 79 P.2d 887. 

66 . Conn.—^Roessler v. Burwell, 176 
A. 126, 119 Conn. 289. 

Del.—Capital Bakers v. Leahy, 178 
A. 648, 20 DeLCh. 407. 

Mo.—City Ice & Fuel Co. v. Snell, 
App., 67 S.W.2d 440. 

N.H.—Spaulding v. Mayo, 122 A. 899, 
81 N.H -86. 

N.J.—Ideal Laundry Co. v. Guglle- 
mone, 161 A, 617, 107 N.J.Eq. 108 
—Scherman v. Stem, 117 A. 631, 98 
N.J.Hq. 626—Sarco Co. of New Jer¬ 
sey V. Gulliver, 129 A. 899, 8 N.J. 
Mlsc. 641, affirmed 181 A. 928, 99 
N.J.Bq. 482. 

N.V.—Elbe File & Binder Co. v. 

Fine, 242 N.T.S. 632, 137 Misc. 265. 
N.C.—Scott V. Glllls, 148 S.B. 316, 
197 N.a 223. 

Pa.—Srolowita v. Roseman, 107 A. 
322, 263 Fa. 688—Easton Laundries 
V. Smith, 26 North Co. 824. 

Tex.—Jennings v. Shepherd Laun¬ 
dries Co., Civ.App., 276 S.W. 726. 
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Advsnos of money, and employment 
Md.—Grlffln v. Guy, 192 A. 859. 

Teaoliing bnslneBS to employee and 
disclosure of confidential Information 
Is sufficient consideration.—^Light 
Corrugated Box Co. v. Dubison, 26 
Pa.Dist. & Co. 169. 

Although employment Is for no 
■peolfied time, the consideration Is 
sufficient in absence of bad faith on 
part of employer. 

U.S.—Wark v. Ervin Press Corpora¬ 
tion. C.C.A,I11., 48 F.2d 162. 

Mass.—^Economy Grocery Stores Cor¬ 
poration V. McAharney, 195 N.E. 
747, 290 Mass. 649. 

Frixe fighter 

Agreement to pay percentage of 
gate receipts as compensation for 
services as boxer constituted suffi¬ 
cient consideration for negative 
covenant with respect to engaging 
in other contests.—^Madison Square 
Garden Corporation, HL v. Camera, 
C.C.A-N.T., 62 P.2d 47. 

A harsh, unjnst, and unreasonable 
contract of employment presenting 
nothing for a court of equity to 
enforce Is not, however, sufficient 
consideration for employee’s agree¬ 
ment not to compete.—McCluer v. 
Super Maid Cook-Ware Corporation, 
C.C.A.Ean., 62 F.2d 426. 

In Louisiana, a serious considera¬ 
tion not out of proportion to the 
obligation assumed is required for. 
a covenant by an employee in re¬ 
straint of trade, as distinguished 
from the common law mle requiring 
only a lawful consideration, and 
hence a contract of employment for 
one year but terminable on two 
weeks notice is not sufficient to sup¬ 
port such a covenant—Shreveport 
Laundries v. Teagle, Lia.A.pp., 139 So. 
663, actions dismissed 144 So. 188. 

OG. HI.—Decker v. West, 278 HL 
App, 682. 
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sale will not furnish a consideration for a subse¬ 
quent agreement.®'^ 

• Good reason for imposing restraint. It is ob¬ 
vious that the mere presence of a suflScient con¬ 
sideration will not validate a contract contrary to 
public policy; hence, with regard to contracts in 
restraint of‘trade, the courts have sometimes said 
that there must be not only a sufficient pecuniary 
consideration, but also a good reason showni for 
entering into the engagement.®® Whether or not 
the agreement can be supported depends on mat¬ 
ters outside of and beyond the abstract fact of the 
contract or the pecuniary consideration; it win de¬ 
pend on the situation of the parties, the nature of 
. their business, the interests to be protected by the 
restriction, and its effect on the public; in short, 
on all the surrounding circumstances.®® It has been 
said also, for this reason, that an agreement in re¬ 
straint of trade is the only exception to the rule 
that a contract under seal imports a consideration.7® 


§ 258. Statutory Provisions 

Statute$ regulating eontracta In restraint of trade 
permit the enforcement of such contracts only as therein 
provided for. 

Under statutes in several of the states generally 
providing that every contract by which one is re¬ 
strained from exercising a business or calling is 
void to that extent, except that an agreement by 
one who has sold the good will of a business, or 
by a partner in anticipation of dissolution of a 
partnership, not to carry on a similar business with¬ 
in specified territory and for a specified time is 
permissible, a contract in restraint of trade may be 
valid only within the limits fixed.^^ Other statutes 
affecting agreements in restraint of trade, directed 
primarily against the suppression of competition, 
are treated in the C.J.S. title Monopolies §§ 17-35, 
also 12 C.J. p 609 note 22-p 610 note 27, 41 C.J. 
p 102 note 40-p 128 note 99. 


■ 6. Agreement Afeboting Duties towaed Thisd Persons 


§ 259. In General 

A contract may be Illegal, aa contrary to public pol¬ 
icy, which adversely affects one person’s duty to another. 

An agreement may be contrary to public policy 


and illegal because it adversely affects or tends 
to affect, a duty which one person owes to an¬ 
other,as, for example, a contract tending to en¬ 
courage the use of improper influence toward the 


Of. Pa.—Cleavor v, Lenhaft. 87 A. 
811, 182 Pa. 285. 

RL—ZaaturjtajQ v. Boornazlan, 65 
A. 198, 25 RL 161. 

6R. Ohio. — .Huobner-Toledo Brew¬ 
eries Co. V. Zevnlk, 4 Ohio N.P., 
N.S., 198. 

13 aJ. p 489 note 71. 

es. Mich.—Hubhard v. Miller, 27 
Mich. 16, 15 Am.B. 163. 

TO. Pa.—Gompers v. Rochester, 56 
Fa. 194. 

71. U.S.—Davis V. Jointless Fire 
Brick Co., aC.A.Cal., 300 F. 1. 

Ala.—J. L. Davis, Inc. v. Christo¬ 
pher, 122 So. 406, 219 Ala. 846. 

Cal.—Sununerhays v. Scheu, 52 P.2d 
612, 10 Cal.App.2d 674—Crutchett 
V. Lawton. 33 P.2d 839, 189 Cal 
App. 411—Stephens v. Bean. 224 
P. 1022, 65 CaLApp. 779. 

N.D.—Strobeck v., McWilliams, ITI 
N.W. 865, 42 N.D. 30. 

Oku—Hartman v. Everett, 12 P.2d 
648, 168 Oku 29—Wesley v. Chand¬ 
ler, 3 P.2d 720, 152 Oku 22—Graves 
V. Fitopatrlok. 260 P. 10, 127 OkU 
124. 

SJG.—Kidder Equity Exch. v. Nor- 
ipan, 178 N.W. 7 . 28 , 42 S.D. 229, 6 
,.A.L.R 1180. 

18 O.J. p .488 note 76. 

ZdlMtal oonstraotioii 
• Statute tavalidating’ contracts in 

restraint of trade must be construed 


in light of tendency to view such 
contracts with greater liberality 
than heretofore.—General Paint Cor¬ 
poration V. Seymow, 12 P.2d 990, 124 
Cal.App. 611. 

Bestralnt for term of years 

A statute authorizing contracts to 
refrain from carrying on a similar 
buflness “while the buyer continues 
to carry on a like business” does 
not preclude parties from contract¬ 
ing for a restraint for a term of 
five years.—Wall v. Chapman, 802 P. 
808, 84 Okl. 114. 

Btetraint not inoldeat to sale of 
good will is not authorized by stat¬ 
ute and Is void.—Brottman v. Schela, 
202 N.W. 132, 62 N.D. 187. 

Bale of oozporate stock 

(1) Such sale by minority holder 
under agreement not to compete 
with corporation is valid under stat¬ 
ute permitting restraint incident to 
sale of good will of business.—Bes¬ 
sel y. Bethke, 216 N.W. 868, 66 N. 
D. 1. 

<2) But a restraint In a sale of 
stock cannot be sustained as a sale 
of a partnership interest where part¬ 
ners first incorporated their busi¬ 
ness, transferred the assets to the 
new corporation, issued additional 
stock to secure capital, and voted 
themselves salaries as officers of the 
corporation. — Cavasso v. Downey, 
188 P. 594, 46 CaUApp. 780. 
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BestzaiiLt tn oontraot of employment 

(1) If the statute prohibits agree¬ 
ments not to engage in a business 
or trade without exception, an agree¬ 
ment by an employee not to compete 
with his employer after teminatlon 
of the employment is' illegal 

U.S.—^Davls V. Jointless Fire Brick 

Co., C.C.A.Cal., 300 F. 1. 

N.D.—Olson V. Swendlman, 244 N. 

W. 870, 62 N.D. 649. 

(2) But such a statute does not 
render invalid an agreement by an 
employee not to use the employer's 
formulse after termination of the 
employment—Glucol Mfg. Co. v. 
Schullst, 214 N.W. 162, 239 Mich. 70. 

(3) Under a statutory provision 
permitting an employee who has had 
access to the employer’s list of 
customers to agree not to perform 
similar services for "another” for a. 
limited period after termination of 
employment a contract preventing 
the employee from engaging in busl- 
naBS for himself as well as for some 
other person is Illegal—C. F. Burger 
Creamery v. Deweerdt, 248 N.W. 
839, 268 Mich. 866. 

7a Mich.—Rhoades v. Malta Vita 

Pure Food Co.. 112 N.W. 940, 149 

Mich. 236. 

13 C.J. p 490 note 86. 

“A person who enters Into an, 
agreement with another seeking to' 
obtain for himself the promised ad-, 
vantage which had been contracted 
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making of a will, *^3 or an agreement relating to 
collusive bidding for private contracts,or a con¬ 
tract to avoid liability for willful misconduct"^® 
or for tortious‘s® or illegal’s? conduct generally. 

However, an agreement which is lawful and 
proper and which the parties have a right to make 
is not void as contrary to public policy, even 
though contractual duties toward a third person 
may be incidentally involved.?® 


§ 260. Agreements Affecting Duties of Par¬ 
ents 

A parent's contract with the object of evading re¬ 
sponsibility for his child's care is against public policy. 

A contract by a parent having for its object the 
evasion of, or relief from, his moral and legal 
responsibility to protect and care for his children 
is against public policy.?® It has also been held 
that an agreement by which a parent attempts to 
renounce the relation to a child imposed by na¬ 
ture and to surrender his powers and duties to 


to another has conducted himself 
In a vicious manner with an evil 
tendency . . . Caud] should not 
1)0 encouraged by the courta"— 
Kelble Operating Corporation v. 
Jarka Corporation, D.C.N.Y., 20 P. 
Supp. 947, 649. 

Babats of conpsonsation xaoelvsd 

An agreement by which a contrac¬ 
tor agrees to pay to certain officers 
of a company a percentage of the 
compensation received by him from 
the company Is void as against pub¬ 
lic policy.—Stanton v. Sturgis, C.t3. 
N.Y., 140 P. 789—9 C.J. p 901 note 
S 6 . 

m m—Warner v. Plack, 116 N.B. 

197, 278 UL 308, 2 A.L 1 .B. 423. 

18 C-J. p 490 note 89. 

Legality of contracts to make or 

not to make a will see 8 263 Infra. 

"Such contracts [between testa¬ 
trix’ attorneys and her prospective 
heirs for the purpose of making ceiv 
tain the heirs' expectant Inheritanc¬ 
es] are - necessarily secret and tend 
to encourage artifices and improper 
attempts to control the exercise of 
the free Judgment and will of own¬ 
ers of property and their right to 
dispose of It according to their own 
judgment They tend to interfere 
with the natural rigjits and Interests 
of third paii:i 68 , and offer an In¬ 
centive to exert, for a money con¬ 
sideration, undue and Improper In¬ 
fluences, and therefore are contrary 
to sound morality, and calculated to 
he prejudicial to the public welfare.” 
—Plack V. Warner, 116 N.B. 202, 204. 
278 111. 868 , L.RJL1917P 464. 

Advising testator 

(1) Where the parties are not in 
a. fiduciary delation with the testa¬ 
tor, and the agreement tends to ef¬ 
fectuate the testator’s Intention, an 
agreement to permit p'laintlfl to 
share In the estate If he does not 
advise the testator to change his 
will may, in a proper case, not he 
opposed to public policy.—Gadsby v. 
.Qadsby, 175 N.B. 496, 276 Mass. 159, 
74 A.L.lt. 434. 

(2) On the other hand, an agree¬ 
ment to persuade another not to 
change a will or mAke a new one, 


where the testator has no knowledge 
of the agreement to persuade and 
Influence him, may be void as con¬ 
trary to public policy.—^Plke v. Pike, 
165 N.E. 6 , 266 Mass, 186, 61 A.L.R. 
643. 

74. U.S.—^Pittsburgh Dredging, eta, 
Co. V. Monongahela, eta, Dredging 
Co., C.aPa., 139 P. 780. 

Tex.—Daily v. Hollis, S.W. 686 , 
27 Tex.Civ.App. 670. 

Legality of contracts relating to col¬ 
lusive bidding for public works see 
S 216 supra. 

Absenoe of complaint by veador 
In suit for partnership accounting 
of proceeds of sale of goods pur¬ 
chased at public auction pursuant to 
partnership agreement, that defend¬ 
ant, plaintiff; and a third person at 
such auction combined to prevent 
competition In bidding was not avail¬ 
able as defense, as being against 
public policy, where vendor did not 
complain.—Schlndlmr ▼. Sorblts, Mo. 
App.. 268 S.W. 482. 

76. N.Y.—Krlvitaky & Cohen v. 
Western Union Telegraph Co., 221 
N.Y.S. 525, 129 Misa 431, modified 
on other grounds 227 N.Y.S. 886 . 

7& UL—Henna v. Calumet, H. & S. 
B. R. Co., 206 ni.App. 17, affirmed 
120 N.B. 269. 284 DL 301. 

Ky.—^French v. Gardeners & Farm¬ 
ers Market Co., 122 S.W.2d 487, 
276 Ky. 660. 

Legality of contracts to avoid liar 
bllity for negligence see S 262 In¬ 
fra. 

77. IlL—Kenna v. Calumet H. & S. 
B. R Co., 206 ULApp. 17, affirmed 
120 N.B. 269. 

7a Contracts held valid 

(1) Contract between lessee and 
third party for operating filling sta¬ 
tion, terminable at wllL making no 
provision for third party's release 
from obligation to lessors on ter¬ 
mination.—Gulf Refining Co. v. Bor¬ 
en, Tex.Civ.App., 60.S.W.2d 888 . 

(2) Agreement by seller of auto¬ 
mobile to keep buyer protected by 
liability Insurance while using an 
automobile temporarily famished 
him pending delivery of oar ordered. 
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—Ford V. Stevens Motor Car Co., 220 
S.W. 980, 203 Mo.App. 669. 

(3) Other contracts see 18 C.J. p 
490 note 85 [c]. 

Chaaiga of insnxanoe bamaflciary 

(1) Contract between insured and 
creditor with respect to substituting 
creditor as beneficiary In life policy 
is not against public policy.—^Luns¬ 
ford V. Nashville Savings & Loan 
Corporation, 36 S.W,2d 896, 162 Tenn. 
179. 

(2) Change of beneficiaries In life 
Insurance policies generally see the 
C.J.S. title Insurance S 1175, also 
37 C.J. p 582 note 92-i;> 587 note 81. 

79. Mo.—Jones v. Jones. 30 S.W.2d 
49, 58. 825 Mo. 1087, duotlng Cor- 
pns Juls. 

Tex.—Snell v. Ham, Clv.App., 161 S. 
W. 1077. 

Validity of contract by parent to 
surrender custody of child see the 
C.J.S. tiUe Parent and Child S 11, 
also 46 aj. p 1281 note 28-p 1236 
note 67. 

Bnooumgement of Ulegltimaoy 
A contract with a society which 
does not Itself take care of children 
but merely locates homes for them 
and arranges for their eventual 
adoption, under which a mother re¬ 
linquished her natural child and all 
right to see It again or to receive 
notice of Its adoption. Is void as 
against public policy, on the ground 
that It tends to encourage illegiti¬ 
macy.—^In re Sleep, 6 Pa.DlsL 256. 

Bmandpatlon of 

An agreement by a parent with his 
Infant children to emancipate them, 
so as to relieve himself of his re¬ 
sponsibility for' their support, is 
against public policy.—Snell v. Ham, 
Tex.Civ.App., 161 &W. 1077. 

Agreement by parent to retain eon- 
tody 

An agreement by a third person, 
with a mother who lives with her 
husband, to pay her for the care 
and support of her minor child, on 
her promise to retain custody of It 
rather than surrender the child to 
a stranger for upbringing, is against 
public policy.—Poetker v. Lowry, 144 
P. 981, 26 CaLApp. 616. 
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another, for the child’s financial advantage, is con¬ 
trary to public policy.80 

§ 261. Agreements of Quasi Public Corpora¬ 
tions 

The legality of agreements by railroads, water 
and gas companies, and other quasi-public corpo¬ 
rations not to perform duties which they owe to 
the public, or which prevent them from perform¬ 
ing such duties, as involving the public policy 
against interference with the administration of gov¬ 
ernment in general, is considered in § 222 supra. 

§ 262. Agreements Exempting from Liability 
for Negligence 

Contracts for exemption from liability for negligence 
are not favoredj they are held void by some authorities, 
particularly where a legal or public duty Is Involved, and 


17 C.J.S. 

valid by others. However, a contract for indemnity from 
such liability Is valid. 

Contracts exempting from liability for negligence 
are not favored by the law;^^ they are strictly 
construed against the party relying on them,82 and 
clear and explicit language in the contract is re¬ 
quired to absolve a person from such liability.®^ 
Further, the rule is unqualifiedly laid down by some 
decisions that one cannot avoid liability for neg¬ 
ligence by contract,®^ or, at least as to liability to 
third persons, by a stipulation as to one’s legal 
status which in fact is not true.86 It has also been 
stated as a general rule that it is against the policy 
of the law to permit a master to contract against 
liability for the negligence of his servants while 
acting within the scope of their employment.88 

On the other hand, it has been said that the 
broad public policy of freedom of contract con- 


CONTSACT8 


80. Tex.—Hooke v. Bridgewater, 229 
S.W. 1114. Ill Tex. 122, 15 A.L,Il. 
216, reversing Bridgewater v. 
Hooks, Civ.App., 169 S.W. 1004— 
Mulkey v. Allen. Com.App., 36 S. 
W.2d 198, reversing Allen v. Mul¬ 
key, Civ.App., 19 S.W.2d 936. 
Ckmsldflrafeloii for anppoxt 
Transaction whereby father trans¬ 
fers land to hia siater-in-law in 
consideration ^ that sister-in-law 
should care for and reax his minor 
children was not void as against 
public policy under the text rule.— 
Nelson v. Wilson, TexCivApp., 97 S. 
W,2d 287, error refused, 

80U Wash.—Giant v. Lloyd's Regis¬ 
ter of Shipping, 251 P, 274, 141 
Wash. 258, affirmed 252 P. 943. 141 
Wash, 253. 

82. Wash.—Giant v. Lloyd's Regis¬ 
ter of Shipping, supra. 

83. tr.S.—^Doughnut Mach. Corpora¬ 
tion V. Bibbey, C.CLA-Mass., 65 P. 
2d 634. 

"Such [a] contract , . , must 
be clearly and afilrraatively estab¬ 
lished by the person who invokes it, 
and to do so he must show (1) that 
the cause of the Injury was clearly 
and specifically exceptedi against, 
and (2) that knowledge of this ex¬ 
ception was afflnnatively brought 
home to the tlnjured party]."—Cal¬ 
ifornia & Hawaiian Sugar Refining 
Corporation v. Harris County Hous¬ 
ton Ship Channel Nav. List, B.C. 
Tex, 27 F.2d 392, 894. 
liaiignage held insufflolent 

(1) A warranty, in a lease of a 
doughnut-making machine, covering 
defects In material and workman¬ 
ship, "falls far short of being a 
plain agreement that the lessees 
should assume liability for personal 
Injury caused by the defective ma¬ 
chine’s splashing hot grease upon 
the operator."—^Doughnut Mach. Cor- 


I poration v^i Bibbey, CC.A,Maa8., 66 
I F.2d 634, 637, 

(2) An agreement under which a 
contractor agrees with building own¬ 
ers to assume responsibility for con¬ 
ditions surrounding his work on the 
building and to maintain Insurance 
for hia and the owners' protection 
against damage claims, is “intended 
to hold the owners harmless fl’om 
the acts and omissions of [the con¬ 
tractor and his employees, and] in 
no sense can be held as a release 
from the negligence of the [own¬ 
ers], or an undertaking to assume 
I the risk arising out of their negli¬ 
gence or fault."—Gross v. General 
I Inv. Co„ 259 N.W. 657, 194 Minn. 23. 

(8) “It is beyond reason to con- 
Istrue the conditions ... [of a 
contract providing that a company 
employed to Inspect and repair eleva¬ 
tors should not be liable for dam¬ 
ages and that the building owner 
should indemnify it against claims 
for injuries to passengers] so that 
they will mean that . , . [the 
owner] contracted to excuse and ex¬ 
empt . . . [the elevator com¬ 
pany] from its own negligence, and 
the language of the exemption clause, 
does not, in unequivocal terms, so re¬ 
lieve it"—Otis Elevator Co. v. Mary¬ 
land Casualty Co., 33 P.2d 974, 977, 
96 Colo. 99. 

84. Ky. — French v. Gardeners & 

Farmers Market Co., 122 S.W.2d 

487, 276 Ky. 6^0. 

N.H.—^Kenney v. Wong Len, 128 A. 

848, 81 N.H. 427. 

the absence of legislative saac- 
tion, contracts between parties for 
the purpose of relieving one or the 
other, wholly or in part, from the 
legal consequences of future tortious 
or Illegal conduct are contrary to 
public policy, and void."—Kenna v. 
Calumet, H. & S. E. R. Co., 206 111. 
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App. 17, 42, affirmed 120 N.E. 259, 
284 Ill. 801. 

Oontxaot not affected by role 
The rule has no relation to a con¬ 
tract between a landowner and the 
operator of a thresher, providing for 
the use of wood instead of coal as 
fuel for the machine, thus creating 
an extra hazard, since the contract 
does not lessen the operator’s re¬ 
sponsibility for the results of actual 
negligence, if any, in the use of 
such fuel.—Arthur v. Stults, 126 N. 
E. 83, 71 Ind.App. 461. 

Corpus Jozis cited as to the dis¬ 
tinction between contracts exempt¬ 
ing from liability for negligence 
and for gross negligence, in a case 
involving an alleged contract by a 
warehouseman for exemption from 
liability for negllgenca—Brown v. 
Hines, 249 S.W. 683, 684, 218 Mo. 
App. 298. 

85^ N.T.—Robins Dry Dock & Re¬ 
pair Co. V. Navigazlone Libera 
Triestlna, S. A., 186 N.E. 698. 261 
N.T. 466, affirming 267 N.T.S. 908, 
235 App.Dlv. 841, certiorari denied 
Moran Towing & Transp. Ce. v. 
Robins Dry Dock & Repair Co., 64 
S.Ct 72, 290 U.S. 666, 78 L.Ed. 
568, and 54 S.Ct 72, 290 U.S. 667, 
78 L.Bd. 569. 

88. U.S.—Gulf Transit Co. v. U. S., 
48 CLCl. 183. 

Cal,—Hiroshima v. Bank of Italy, 
248 P. 947, 963, 78 CaLApp. 362, 
quoting 'Corpus Taxis. 

ParUculaE persons within role 
This rule is applicable to all cor^ 
potations or individuals engaged in 
the business of receiving and caring 
for the property of others, either 
for the purpose of hire or for the 
performance of work thereon.—Gulf 
Transit Co. v. U. S.. 43 Cta 188— 
18 C.J. p 491 note L 
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trols in determining the validity of contracts ex¬ 
empting from liability for negligence 7 so, not 
all sudi contracts are held to be against public 
policy,and it is said that one may contract for 
such exemption except where prohibited by stat- 
ute.89 

The rule against such contracts is frequently 
limited to the principle that parties cannot stip¬ 
ulate for protection against liability for negligence 
in the performance of a legal duty^O or a duty 
of public service,91 or where a public interest is 
involved92 or a public duty owed,93 or, when the 
duty owed is a private one, where public interest 
requires the performance thereof,94 or where the 
party to whom the private duty is owed is com¬ 
pelled to submit to such stipulation for exemption.95 

The question of the legality of contracts ex¬ 
empting from liability for negligence, in its ap¬ 
plication to agreements by the particular types of 
contractors hereinafter named, is considered in 
the following titles: Bailees see the title Bail¬ 
ments § 26 c; carriers by air see the title Aerial 
Navigation § 43; carriers by land see the .title 
Carriers §§ 99, 117, 629-639; carriers by water 
see the C.J.S. title Shipping §§ 131, 132, 195, 197, 


also 58 C.J. p 409 note 62-p 411 note 90, p 562 
notes 35-38, and p 566 note 13-p 568 note 31; 
lessors see the C.J.S. title Landlord and Tenant § 
226, also 35 CJ. p 1165 notes 1, 2; masters in 
general see the CJ.S. title Master and Servant § 
196, also 39 CJ. p 305 note 67-p 307 note 97; 
owners of tugs engaged in towing see the C.J.S. 
title Towage § 75, also 63 CJ. p 60 note 11-p 61 
note 19; persons or corporations producing or sell¬ 
ing electricity see the C.J.S. title Electricity § 58, 
also 20 CJ. p 367 notes 6, 7; railroads see the 
CJ.S. title Railroads § 510, also 51 C.J. p 1183 note 
17-p 1184 note 24; telegraph companies see the 
CJ.S. title Telegraphs and Telephones §§ 159, 164, 
also 62 C.J. p 171 note 8-p 173 note 22, and p 
178 notes 74, 75; and warehousemen see the C 
J.S. title Warehousemen and Safe Depositaries § 
36, also 67 C.J. p 503 notes 96-7. 

Indemnity contracts. A contract whereby the 
indemnitee is saved harmless from the consequenc¬ 
es of the negligence of the indemnitor or his 
agents,9fi or-from the consequences of the negli¬ 
gence of the indemnitee or his servants toward 
third persons,97 is not illegal or void as against 
public policy. 


87. U.S.—California & Hawaiian 
Sugar Refining Corporation v. Har¬ 
ris County Houston Ship Channel 
Nav. Dlst, D.C.Tex., 27 F.2d 392. 

"tbM authoxltiaB ... are In 
oonfuflon, due, of course, to the 
fact that the question of what is or 
what is not public policy, where 
the matter Is not covered by statute, 
is a matter not fixed, but in fiuz, ac¬ 
cording to the opinions of the sit¬ 
ting Judges, and because running 
across these varying views of pub¬ 
lic policy as to limitations on con¬ 
tracts runs the broad and control¬ 
ling public policy, freedom of con¬ 
tract, or, as some courts express 
it, as a man binds himself, so' shall 
he he hound."—California & Ha¬ 
waiian Sugar Refining Corporation 
V. Harris County Houston Ship 
Channel Nav. Dlst, D.aTex, 27 F. 
2d S92, 894. 

8 Bl Ill.—Checkley v. Illinois Cent 
R Co., 100 N.H., 942, 267 Ill. 491, 
44 L.RA.,N.g., 1127, Ann.Cas.l914A 
1202. 

18 C.J. p 491 note 98. 

Ooipas Juris text cited for the 
proposition that It is not in every 
instance that a party may not con¬ 
tract against his own negligence, in 
a case Involving a lessor’s exemption 
from liability, under a lease, for al¬ 
leged negligence in failing to repair 
premises.—Rodier v. Kline's, Inc., 
Mo., 47 S.W.2d 230, 232. I 


UahUlty during strika 
In contracting with a lumber com¬ 
pany that the latter assume liability 
for the loss of lumber deposited on 
a wharf during a strike of long¬ 
shoremen, the wharfinger violated no 
law against public policy.—North¬ 
western MuL Fire Ass’n v. Pacific 
Wharf & Storage Co., 200 F. 934, 187 
Cal. 38. 

89. Ga.—King v. Smith, 170 SJBL 
646, 47 GaJlpp. 360. 

9a Ala—^Ex parte Mobile Light & 
R Co., 101 So. 177, 211 Ala 625, 
reversing Thompson v. Mobile 
Light & R. Co., 101 So. 176, 20 Ala 
App. 163. 

^'Great weight of authority” 

Mina—^Welrick v. Hamm Realty Co„ 
228 N.W. 176, 176, 179 Mina 26. 
91. Cal.—^Nichols v. Hitchcock’ Mo¬ 
tor Co., App., 70 P.2d 664. 

N.T.—^Ehnery v. Rochester Telephone 
Corporatloa 282 N.Y.S. 280, 156 
Mlsc. 662, afilrmed 286 N.Y.S. 439, 
246 App.Div. 787. 

93. N.J.—Globe Home Improvement 
Co. V. Perth Amboy Chamber of 
Commerce Credit Rating Bureau, 
182 A. 641, 116 N.J.Law 168, 102 
A.L.B. 1068. 

93. Ga—King v. Smith, 170 S.E. 
646, 47 GaApp. 360. 

94. S.C.—Murray v. Texas Co., 174 
S.E. 231, 172 S.C. 399. 

96. S.C.—^Murray v. Texas Co., su- 
pra 


9& Ill.—John Griffiths & Son Co..v. 
National Fireproofing Co., 229 IlL 
App. 637. affirmed 141 N.E. 739, 310 
III 331, 38 A.L.R. 669. 

31 C.J. p 424 note 17. 

97. U.S.—Cacey v. Virginian Ry. 
Co., C.C.A.W.Va, 86 P.2d 976, cer¬ 
tiorari denied 57 S.Ct. 483, 300 U. 
S. 667, 81 L.Ed. 866. 

Ill.—lUinols Cent. R. Co. v. Fulton 
Co., 108 nUApp. 234. 

Mo.—Hamden v. Southern Surety 
Co., 204 S.W. 34, 200 Mo.App. 162. 
31 CJ. p 424 note 19. 

Injuries to passengers 
It is not against public policy to 
indemnify a common carrier of pas¬ 
sengers against loss occurring from 
injuries to passengers which result 
from its negligence or the negligence 
of its servants. 

Md.—^In re American Casualty Ins. 
Co.’s Case, 34 A. 778, 82 Md. 636, 38 
L.R.A. 97. 

Mo.—Kansas City, etc., R. Co. v. 
Southern R. News Co., 52 S.W. 205, 
161 Mo. 373, 74 Am.S.R 646, 46 
L.R.A- 880. 

N.J.—Trenton Pasa R. Co. v. Guar¬ 
antors Indemn. Liability Co., 87 
A- 609, 60 N.J.Law 246, 44 L.RA- 
213. 

31 C.J. p 426 note 20. 

Injuries to parsons on track 
It is not against public policy to 
indemnify a railroad company 
against liability for injuries caused 
by its negligence to persons on Its 
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Gross or criminal negligence. Persons or cor¬ 
porations in a quasi-public business cannot by con¬ 
tract absolve themselves from liability for gross 
negligence similarly, a contract attempting to 
exempt a wrongdoer from the consequences of neg¬ 
ligent acts made criminal by statute is invalid.^*^ 

§ 263. Agreements to Make or Not to Make 

wm 

An agreement, founded on a sufficient consideration, 
to make or not to make a will is generally legal and not 
against public policy, although the former may not be 
If construed to cut off rights of a possible future wife 
or child. 

A promise, founded on a sufficient consideration, 
to leave another the whole or a definite portion 
of one's estate is neither illegal^ nor repugnant 
to public policy.2 However, if such a contract 
should be construed as cutting off the rights of 
the promisor’s possible future wife and children, 


it would, under some authorities, be unenforceable 
as against public policy;* but there is authority 
to the contrary,^ and it is held that such a con¬ 
tract, made by a wife to cut off a future husband 
from participation in her estate, is entirely valid.® 
If the contract is founded on a consideration which 
is itself contrary to public policy, it cannot be 
sustained.® So, forbearance of prosecution for se¬ 
duction is an illegal and insufficient consideration 
for such a contract,^ but forbearance of a bas¬ 
tardy action is held sufficient.® 

Conversely, an agreement not to make a will 
may be sustained.® 

A provision in the constitution of a benefit so¬ 
ciety that no will shall control the appointment or 
distribution of, or the rights of any person to, any 
benefit payable by the order is not against public 
policy.io 


7. Othkb Contracts Against Public Poliot 


§ 264. Agreements Injtiring Personal Rights 
Generally 

Although a person may enter Into contracts which 
reasonably reatrlct hli peraonal rights, contracts which 


completely deprive him of hli liberty are void as against 
public policy. 

An agreement is void as against public policy, the 
effect of which is to deprive a person completely 
of his liberty,as for example, an indefinite con- 


track by permission. — Chesapeake 
Beach R. Co. v. Hupp Automatic 
Mall Bxch. Co., 48 App.,D.C.. 123. 

96. AJa.—Western Union Telegraph 
Ca V. Prlester, 111 So. 199, 21 
AUlApp. 687, oertlorarl granted 47' 
B.Ct. 674. 274 US. 727, 71 L.Bd. 
1316, reversed on other grounds 
48 S.Ct 234. 278 US. 262, 72 L.Bd. 
556, and certiorari denied 111 So. 
200, 215 Ala. 436, certiorari grant¬ 
ed 47 S.Ct 576, 274 US. 727, 71 
L.Ed. 1135, certiorari dismissed 48 

S.Ct 234, 276 US. 252, 72 L.Bd. 
655. 

N.T.—Krivltsky d: Cohen v. Western 
Union Telegraph Co., 221 N.T.S. 
525, 129 Misc. 431, modified on oth¬ 
er grounds 227 N.T.S. 836. 
Legality of contracts exempting 
from liability for gross negli¬ 
gence of: 

Bailees see the title Bailments i 
26 c. 

Carriers by land see the title Car¬ 
riers SS 99, 630, 63M36. 
Telegraph companies see the C. 
J.S. title Telegraphs and Tele¬ 
phones SS 169, 164, 105, also 62 
C.J. p 173 note 28, p 178 note 
73, p 180 note 93, and p 181 notes 
' 97. 

Warehousemen see the C.J.3,. title 
Warehousemen and Safe Depos¬ 
itaries I 86, also 67 C.J. p 508 
' note 6. 

Tex^—CtaJveston, etc., R. Co. v. 


Plgott, 116 S.W. 841, 54 Tex.Clv. 
App. 867. 

1. Colo.—Sackett v. Eodeck, 226 P. 
295, 75 Colo. 425. 

Miss.—Price v. Craig, 143 So. 694, 
164 Miss. 42. 

13 C.J. p 492 note 10—68 C.J. p 568 
note 16. 

Agreements to make wills generally 
see the CJ.S., titie Wills SS 111- 
126, also 68 CJ. p 565 note 1-p 602 
note 30. 

“The law permits a man to dis¬ 
pose of his own property at his 
pleasure, and no good reason can 
be assigned why he may not make 
a legal agreement to dispose of his 
property to a particular Individual, 
or for a particular purpose, as well 
by will as by conveyance to be made 
at some specified future period or 
upon the happening of some future 
event.”—Johnson v. Hubbell, 10 N.J. 

. Bq. 332. 836, 64 Am.D. 773. 

& Wash.—Schlrmer v. Nethercutt, 
288 P. 266, 167 Wash. 172. 

68 C.J. p 668 note 16. 
a N.Y.—Gall V. Gall, 19 N.T.S. 832, 
64 Hun 600, 29 Abb.N.Cas. 19, af¬ 
firmed 34 N.B. 516, 188 N.T. 676. 

68 C.J. p 568 note 15 [a] (1). 

4. Miss.—Price V, Craig, 143 So. 
694, 164 Miss. 42. 

6. N.T.—Kloberg v. Teller, 171 N. 

T.S. 947, 948, 108 Mlsc. 641. 
Season for ztOe 

“The law . . . Imposes upon 
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the husband the obligation to sup¬ 
port his wife . . . [and while] 
there is nothing in such agreements 
as that here In guestlon to prevent 
the promisor from supporting . . . 
any spouse that ... she might 
take ... the difference between 
the moral obligation that a husband 
, . . incurs, in the matter of post- 
hupaous support, from that incurred 
by a wife . . . Is one that . . . 
has laid its impress upon public 
opinion.”—Kloberg v. Teller, supra. 

B. Tex.—Hooks v, Bridgewater, 229 
S.W. 1114, 111 Tex. 122, 16 AL.R. 
216, reversing, Civ.App., 169 S.W.‘ 
1004—^Mulkey v. Allen, CozmApp., 
86 S.W.2d 198, reversing, Civ.App., 
19 B.W.2d 936. 

63 C.J. p 574 note 84. 

7. m—Drennan v. Douglas, 102 IlL 
841, 40 Am.R. 696. 

8. Ky.—Moore v. Wager, 48 S.W.2d 
16, 243 Ky. 861—^Bowling v. Bow¬ 
ling, 800 S.W. 876, 222 Ky. 896— 
Clark V. Callahan, 288 S.W. SOI, 
216 Ky. 674. 

9. HL—Jones v. Abbott, 81 N.B. 791, 
228 HL 84, 119 Am.S.R. 412. 

10. Wls.—Thomas v. Covert, 106 N. 
W. 922, 126 Wia 698, 3 L.RJL,N. 
S., 904, 6 Ann.Cas. 466. 

IL N.T.—In re Baker, 29 How.Pp. 
485. 

13 aj. p 489 note 77. 
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tract of service amounting to a form of servi¬ 
tude,or a contract which stipulates the source 
from whence money may be obtained to discharge’ 
a debt,although there is authority apparently 
to the contrary, which holds valid a contract for¬ 
bidding a debtor from discharging his obligation 
before maturity, by borrowing money, in whole 
or in part, from a person other than the creditor.i^ 
Public policy also requires that every man shall 
be at liberty to work for himself, and shall not 
be at liberty to deprive himself or the state of his 
labor, skill, or talent by any contract that he en¬ 
ters into.15 However, one may legally bind him- 
s^f to work for another for a term of years,!® 
and may agree not to do what he has a legal right 
to do, even though the promise may be restrictive 
of his personal rights.!^ So, although there is 
authority apparently to the contrary,!® a contract 
in connection with the sale of a patented article, 
or manufacturing or other rights therein, to dis¬ 
close any improvement to the covenantee has been 
upheld,!® as has a contract by an employee to keep 
secret all inventions made by him while employed,®® 
or to assign such inventions or an interest therein 
to his employer.®! A release by a baseball club 
df the services of a player under contract with 
it to another club in consideration of a sum of 
money is not illegal as being opposed to public 
policy, nor as amounting to a contract for invol¬ 
untary servitude of the player,®® Contracts are 


not against public policy which require a person 
to refrain from living in a specified locality,®® 
especially where they are promotive of private 
morals and the peace of families.®^ 

In dealing with contracts imposing restraints 
on the liberty of the individual, however volun¬ 
tarily assumed, the courts are bound to ascertain 
whether or not they are reasonable, and in this 
connection time plays an important part®® 

An agreement between employers whereby an 
employee discharged by one will not be hired by the 
others is void.®® , 

Immunity against future wrong. In conformity 
with the rule stated supra § 194 that an agreement 
is illegal and void where its object is tibe com¬ 
mission of a civil wrong against a third person, 
as an agreement to slander another or to publish a 
libel, it is against public policy to permit a per¬ 
son to stipulate for partial immunity for the com¬ 
mission of a future immoral act, as an agreement 
to limit responsibility in damages for a future of¬ 
fense against a person’s good name.®! 

§ 265. Agreements against Good Morals 

Aqraements of an Immoral tendency or based on an 
Immoral consideration are void as againct public policy. 

Contracts of an immoral tendency or based on 
an immoral consideration,®® whether or not in- 


Xo letun Child to parsait at majority. 

A contract by a divorced husband 
to restore the daughter to the moth¬ 
er, nolens volens, when she should 
be eighteen years old, was a con¬ 
tract to infringe the daughter’s per¬ 
son^ liberty in violation of her 
light to freedom from personal re¬ 
straint, and was unlawfuL—Dettrich 
V. Gobey, 61 P. 962, 119 Cal. 699. 
la. Masa—Parsons v. Trask, 7 Gray 
479, 66 Am.D. 602. 

15 C.J. p 489 note 78. 

13; Okl.—Union Cent Life Ins. Co. 

V. Champlin, 66 P. 886, 11 OkL 
184, 66 L.R.A. 109. 

14. Iowa.—Sheneberger v. Union 
Cent L. Ins. Co.. 87 N.W. 493, 114 
Iowa 678, 66 L.R.A. 269. 

15, Ark.—Hultsman v. Carroll, 6 S. 

W. 2d 661, 177 Ark. 432. 

16 Del—Walker v. Chambers, 6 
Del, 311. 

N.T^Hoyt V. Puller, 19 N.T.S. 962. 
N.C.—Phillips V. Murphy, 49 N.a 46. 

li. Colo.—Garf v. Weitzman, 209 P. 
809, 810, 72 Colo. 136, duoting Ck>xw 
pns juris. 

13 CJ. p 489 note 80. 

181 Md.—nJones Cold Store Door Co. I 


V. Jones, 70 A. 88, 108 Md. 439, 129 
Am.S.R. 446. 

19; U.S.—Reece Folding Mach. Co. 
V. Fenwick, Mass., 140 P. 287, 72 
C.CJL 39. 2 IxR.A.,N.S., 1094. 

13 aj. p 490 note 81. 

50. U.S.—Thibodeau v. Hildreth, 
Mass., 124 F. 892, 60 C.C.A. 78, 
68 L.R.A. 480, aflarming, C.a, 117 
F. 146. 

51. U.S.—Wright V. Vocation Organ 
Co., Masa, 148 P. 209, 79 aC.A. 
183, reversing, C.C., 137 F. 818. 

SS. Qa.—Augusta Baseball Ass’n v. 
Thomasville Baseball Club, 93 S.B. 
208, 147 Ga. 201, L.R.A.1917F 841. 

S3. Colo.—Garf v, Weitzman, 209 
P. 809, 72 Colo; 136. • 

S4.. Tenn.—Wallace v. McPherson, 
197 S.W. 666, 138 Tenn. 468, L.R.A. 
1918A 1148. 

Kndband to remove wife 
An agreement by a husband to re¬ 
move with his wife from a certain 
locality because of her alleged mis¬ 
conduct is not against public policy. 
—^Dominguez v. Rocas, 281 P. 26, 34 
N.M. 817.' 

se. U.S.—Madison ‘Sduare Garden 
Corporation v. Braddock, D.CXN.J., 
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19 F.Supp. 892, affirmed, C.C.A., 
90 F.2d 924. 

Bestrlotlon on ’boxer’s services 
Contract binding defendant not to 
engage in any major boxing contest 
until after serving plaintiff in heavy¬ 
weight championship bout placed un¬ 
reasonable restraint on defendant’s 
liberty because of failure to fix any 
definite limitation as to time, a 
clause providing that defendant 
could not participate in any bout 
with a particular opponent until aft¬ 
er specified date not constituting a 
waiver of such covenant—^Madison 
Square Garden Corporation v. Brad- 
dock, supra. 

S6. Ky.—^Trimble v. Prudential h. 

Ins. Co., 64 S.W. 916, 23 Ky-L. 1184. 
Combinations of employers to refuse 
employment to designated classes 
of workmen as constituting unlaw¬ 
ful conspiracy see Conspiracy I 
15. 

217. La.—Hayes v. Hayes, 8 Ija.ATin. 
468. 

28. HI.—Cox V. Dewey, 282 Ill-App. 
561. 

OkL—Trawick v. Sabin, 261 P. 916, 
128 Okl. 137. 

Tex.—Olsruln r. Apodaca, Com^P* 
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volving a. violation of the criminal law,^® are in¬ 
valid, even though the act agreed on would not 
be illegal at the time of its contemplated perform- 
ance.5® This rule is ordinarily applied to con¬ 
tracts involving sexual immorality, which are treat¬ 
ed infra § 266, but is not absolutely restricted 
thereto. 

Contracts encouraging disobedience by children. 
Contracts encouraging children in disobedience of 
parental authority have also been held illegal.^^ 

Immoral ptibUcations. Contracts involving the 
sale or publication of immoral literature, as for 
example, obscene magazines, are invalid.32 

Public decency. A contract may be illegal as in 
violation of public decency.23 

Moral turpitude. Mere moral turpitude will not 
in itself invalidate a contract.*^ 

§ 266. — Sexual Immorality 

a. In general 

b. Past cohabitation 

a. In Seneial 

Contracts for, In consideration of, or with reference 
to, future Illicit cohabitation or sexual immorality are 
void as against public policy. 

A promise in consideration of future illicit co¬ 


habitation is given on an immoral consideration 
and is void whether made by parol or under seal 
and the same is true of all agreements which are 
based on, as a consideration, or which contemplate, 
present or future illicit cohabitation or prostitu¬ 
tion.®® If the object of the agreement is to in¬ 
duce immorality, no technical nicety in the instru¬ 
ment, or stipulation of moneyed consideration, or 
form of deed or writing can give it validity. Such 
agreements are void in toto.®^ Under this rule, as 
appears in the title Breach of Marriage Promise § 
6, a promise to marry a woman in consideration of 
her allowing the promisor to have sexual connec¬ 
tion with her before marriage is illegal and void, 
as is also a contract by a father to support his 
bastard child in consideration of future illicit co¬ 
habitation by the mother, considered in the title 
Bastards § 19 b. No rent can be recovered under 
a lease of premises to be used with the knowledge 
of the lessor as a bawdy house; nor can there 
be a recovery for use and occupation;®® nor .can 
recovery be had for the sale of a leasehold inter¬ 
est, together with the furnishings and equipment, 
of premises to be used as a house of prostitution 
but a contract for fixtures used in a house of ill 
fame, or, as appears in the CJ.S. title Insurance § 
239, also 26 C.J. p 65 notes 9-13, a contract for 
insurance on a house of ill fame or on the furni¬ 
ture therein, is not ordinarily invalid, since it does 


228 S.W. 166, reyerslng, Clv.App., 
202 S.W. 367, 

13 C.J. p 460 note 87. 

Bieaoh of auniaffe promise 
Transaction under which plaintiff, 
a married man, advanced money and 
performed services for defendant 
pursuant to agreement that he should 
divorce his wife and marry defend¬ 
ant, the parties indulging In meretri¬ 
cious Intercourse in anticipation 
thereof, was Illegal so that notes 
given by defendant to reimburse 
plaintiff for the money advanced and 
for his services, she refusing to con¬ 
summate the agreement, were void. 
—Olson V. Saxton, 169 P. 119, 86 Or. 
670. 

28. Tex.—Olguin v. Apodaca, Com. 
App., 228 S.W. 166, reversing. Civ. 
App., 202 S.W. 367. 

30. S.C.—Strickland v. Anderson, 
196 S.E. 184, 18$ S.C. 482. 

31. Ga.—Mercier v. Ifercier, 60 Qa. 
646, 15 Am.R. 694. 

13 CJ. p 460 note 39. 

88. Ificlu—Blastem Distributing 
Corporation v. Llghtstone, 241 N. 
W. 189, 267 Mich. 184. 

18 aj. p 460 note 40. 

83. Ala.—Black v. Oliver, 1 Ala. 449, 
36 AnuD. 38. 

18 aj. p 460 note 42. 


'34, N.T.—Moore v. Remington, 34 
Barb. 427. 

13 C.J. p 460 note 43. 

3a U.S.—In re Greene, D.C.N.T., 46 
F.2d 428. 

Ala.—Hill v. Freeman, 78 Ala 200, 
49 AimR. 48. 

Colo.—^Baker v. Couch, 221 P. 1089, 
74 Colo. 380. 

Ky.—Steele v. Crawford, 248 S.W. 
197, 197 Ky. 798. 

Md.—Baxter v. Wilburn, 190 A 773. 
N.T.—Angresani v. Tozzl, 216 N.T. 
S. 161, 168, 217 APP.D1V. 642, quot¬ 
ing Corpus Juris, and affirmed 167 
N.SL 856, 246 N.Y. 668. 

Or.—^Traver v. Naylori^ 268 P. 76, 
126 Or. 193. 

S.C.—Prince v. Mathews, 167 S.E. 
836, 169 S.C. 526. 

Tex.—Groves v, Whittenburg, Civ. 
App., 120 S.W.2d 870, 871, citing 
Corpus Juris. 

IS C.J. p 460 note 44. 

Xo marry or pi^ nm of money 
A promise to a married woman 
to furnish her money for a divorce, 
to marry her as soon as she obtain¬ 
ed the divorce, to furnish her with 
the comforts and luxuries of life, 
and in event of his death before 
their marriage to provide her with 
one hundred thousand dollars, in con¬ 
sideration of her living with and 
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taking care of him and their engag¬ 
ing in illicit intercourse, was Invalid. 
—Groves v. Whittenburg, supra. 

36. Colo.—^Baker v. Couch, 221 P. 
1089, 74 Colo. 380. 

Ky.—McMillan v. Massie’s Bx’r, 27 S. 
W.2d 416, 233 Ky. 808—Clark’s 
Adm’x V. Callahan, 288 S.W. SOI, 
216 Ky. 674. 

Md.—^Baxter v. Wilburn, 190 A 773. 
Mass.—Zytka v. Dmochowskl, 18 N.B. 
2d 332. 

N.T.—Angresani v. Tozzl, 216 N.T.S. 
161, 163, 217 App.Dlv. 642, quoting 
Corpus Joxis, and affirmed 157 N. 
B. 856, 246 N.Y. 658. 

13 C.J. p 460 note 45. 

3«oaiL 

Plaintiff loaning money on agree¬ 
ment that defendant serve as his 
mistress cannot recover it.—^Harlow 
V. Laclair. 136 A 128, 82 N.H. 606, 60 
AL.R. 978. 

37. N.Y.—Angresani v. Tozzi, 216 N. 
Y.S. 161, 168, 217 APP.D1V. 642, 
quoting Corpus Juris, and sf&rmed 
167 N.R 866, 246 N.T. 668. 

38L Colo.—^Dougherty v. Seymour, 26 
P. 823, 16 Colo. 289. 

13 C.J. p 461 note 48. 

39t Cal.—Conte v. Busby. % P.2d 
468, 115 CaJLApp. 732. 
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not tend to promote the unlawful business-^o A 
woman who knowingly and voluntarily lives illicitly 
with a man cannot recover on an implied contract 
for payment for services, such as those of house¬ 
keeper, rendered him during such relationship 
nor is a recovery permitted on an express agree¬ 
ment to pay for such services, if the contract was 
made in contemplation of the illicit relationship, 
or the services for which compensation is claimed 
were incidental to the meretricious relationship ex¬ 
isting between the parties. However, the mere 
fact that the parties to the contract are maintain¬ 
ing illicit sexual relations does not render the 
contract illegal,so that, where the illicit inter¬ 
course does not enter into the consideration for the 
contract, a contract is not invalidated by the fact 
that the parties sustain unlawful relations,^^ as 
for example, an express contract for payment for 
services as housekeeper, where the illicit relations 
do not form any part of the contract and no part 
thereof depends on or has reference thereto.^^ 


b. Past CohabitatioiL 

Although In a few Jurisdictions It would seem that 
contracts In consideration of past illicit relations are 
against public policy, generally such contracts are com¬ 
mended and are neither void nor immoral, but Instead 
legal and valid, and this' Is especially true where they 
are supported by other and valuable consideration. 

In some j'urisdictions it is stated generally that 
contracts in consideration of past illicit relations 
between the parties are void as against public pol- 
icy.^5 In other jurisdictions contracts based on 
such consideration alone are void, not because they 
are against public policy, but because there is no 
consideration for the contract due to the fact that 
past illicit intercourse does not constitute consid¬ 
eration.^® In stiU other jurisdictions a contract 
in consideration of past cohabitation, intended or 
regarded as reparation, or indemnity for the wrong 
done, is founded on a good consideration as distin¬ 
guished from a valuable consideration; if executory 
and under seal the seal conclusively imports a con¬ 
sideration, but if not under seal, a mere simple 
contract, it stands on the same groimd with other 


40l Miss.— Luderbacli Plumbing Co. 

V. Stein, 74 So. 827, 113 Miss. 47B. 
jnnmUiig ttod electxloal flrtnreB 
Plumbing company could recover 
for plumbing work and for labor and 
material furnished in installation of 
electrical fixtures and their transfer, 
In house of 111 fame.—^Luderbach 
Plumbing Co. v. Stein, supra, 

4L Mass.—^Zytka v, Dmochowskl, 18 
N.R2d 832. 

Vt—Stewart v. Waterman, 123 A. 

524, 526, 97 Yt. 408. 

18 CJ. p 461 note 49. 

“Not only does the relationship 
as of husband and wife negative that 
of master and servant, but such co- 
habjtatlon being in'violation of prin¬ 
ciples of morality and chastity, and 
so figalnst public policy, the law 
will not imply a promise to pay for 
services rendered under such drcum- 
stances.”—Stewart v. Waterman, su¬ 
pra. 

4a. Vt—Stewart v. Waterman, su¬ 
pra 

43. Cal.—Pelg V. Bank of Italy Nat. 
Trust & Savings Ass’n, App., 14 P- 
2d 612, 616, citing Corpus OtuU. 
Ky.—^McMillan v. Massle's Bx’r, 27 
S.W.2d 416, 420, 283 Ky. 808, citing 
Corpus jTnrla—^Yowell v. Bottom, 
194 S.W. 768, 175 Ky. 635. 

W.Ya—Teamey v. Mannlom, 187 S. 
a 643, 646,' 103 W.Va 894, clUng 
Corpus JtLds. 

18 C.J, p 461 note 61. 

Host form all or part of oonsldera- 
tlon 

Illicit relations must form all or 
part of consideration for contract to 


bar enforcement thereof.—^McMillan 

V, Massle's Ex'r, 27 S.W.2d 416, 232 
Ky. 808. 

Pari deUcto rule Inapplicable 
In pari delicto, rule held not to 
apply to bill by one of two vendees 
in contract for deed to have other, 
with whom he was Illicitly cohabit¬ 
ing, declared a mere mortgagee, 
where the contract was not tainted 
with the illegality.—Bums v. Ste¬ 
vens, 210 N.W. 488, 236 Mich. 447. 
xateilal duly on weight of testL- 
mony 

The illicit relations of the parties 
is immaterial to the issue except in 
Its bearing on the weight to be given 
to their testimony^—^Bums v. Ste¬ 
vens, 210 N.W. 483, 236 Mich. 447. 

Vo oaxe for and nurse 
Agreement hy man to will all his 
property to woman if she would care 
for and nurse him the rest of his 
life was not Invalidated by their fu¬ 
ture illicit cohabitation. 

Or.—Traver v. Naylor, 268 P. 76, 126 
Or. 198. 

W. Va—Teamey v. Marmiom, 187 S. 
B. 648, 108 W.Va. 894. 

To manage estate 
A woman's agreement to pay plain¬ 
tiff for managing her estate is not 
invalid as against public policy be¬ 
cause they lived together, although 
\inmarrled, where It does not appear 
that such relationship formed part 
of the consideration for agreement— 
Towell V. Bottom, 194 S.W. 768, 176 
Ky. 636. 

To support bastard 
Father’s contract to support ille¬ 
gitimate child, based on a valid con- 
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slderation, is not void, even though 
illicit relations continued between 
the parents without stipulation there¬ 
for.—^Bowling V. Bowling’s Adm'r, 
300 S.W. 876, 222 Ky. 896. 
l^an 

Loan from man to his mistress to 
enable her to buy real property not 
for furtherance of Immoral relation¬ 
ship of parties would be enforceable. 
—Baxter v. Wilburn, Md., 190 A. 778. 
Fund for mutual benefit 

(1) Woman who gave money to 
man with whom she was living on 
his representation that he would save 
money for their mutual benefit when 
they were married, would not be de¬ 
prived of ‘her rights as a creditor for 
the money so intrusted to the man, 
on his repudiation of the agreement, 
where Illicit relations formed no part 
of the consideration.—^Zytka v. Dmo* 
chowBkl. Mass.. 18 N.m2d 882. 

(2) Parties who agree unlawfully 
to cohabit together may lawfully 
agree that man shall hold all prop¬ 
erty acaulred by either for joint ben-' 
efit.—Trutalll v. Meravlglia, 12 P.2d 
480. 216 CaL 698. 

44 Vt—Stewart v. Waterman, 123' 
A. 624, 97 Vt 408. ■ 

13 aj. p 461 note 50. 

45. Colo.—Baker v. Couch, 221 P. 
1089, 74 Colo. 380. 

Md.—Baxter v. Wilburn, 190 A. 778, 
172 Md. ISO. 

46. U.S.—^In re Greene, D.C.N.T., 
45 F.2d 428. 

IlL—Wallace v. Rappleye, 108 lU. 
229—Hagen v. MacVeagh, 6 N.B1 
2d 677, 288 HLApp. 1. 
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contracts or agreements having only the perform¬ 
ance of a natural or moral duty as a consideration 
to support them but, if the illicit relations con¬ 
stituted an adulterous act by the person seeking 
to enforce the contract, equity mil refuse relief 
on the ground that plaintiff did not come into 
court with clean hands.*® In still other jurisdic¬ 
tions it is stated generally that a consideration of 
past illicit cohabitation is good;*® and contracts 
in consideration thereof, which are in the nature 
of reparation, are to be commended and are nei¬ 
ther void nor immoral,®® but are legal and valid.®^ 
So, where a woman innocently sustains illicit re¬ 
lations with a man under the belief that she is 
lawfully married to him, a contract made by him 
in attempted reparation of the wrong done her will 
be sustained.®® 

Contract supported by other consideration. Past 
illicit relations between the parties do not in¬ 
validate a contract if it be otherwise supported by 
valuable consideration,®® even though the man was 
induced to enter into the contract on account 
thereof.®* This rule is exemplified by the cases 
which hold a contract under seal between the 
parties under such circumstances binding on the 
man, as the seal itself imports a consideration,®® 
or which hold valid a contract by the father to 
support his bastard child in consideration of the 
natural or moral obligation arising out of the re¬ 
lation of parent and child, or of a promise between 


the parents of marriage, or of a statutory obliga¬ 
tion imposed on the father to support his bastard 
child, for which see the title Bastards § 19 b. 

Continued cohabitation. The fact that the par¬ 
ties continue to cohabit illegally will not render 
a contract involving payment for past cohabita¬ 
tion illegal if the continued existence of such re¬ 
lation is not the object and real consideration of 
the contract.®® 

Past and future cohabitation, A contract the 
consideration for which is in part for past and in 
part for future cohabitation is void as against 
public policy.®^ 

§ 267. Emplojnnent of Union Labor 

CloseU shop contracts by employsps to employ only 
union labor or contracts not to employ any union labor 
are valid where they do not operate generally In the com- 
munity to prevent craftsmen from obtaining employment, 
but are Invalid as against public policy It they do so 
operate, 

A contract by which an employer, or an associa¬ 
tion of employers, agrees to employ only union 
labor is contrary to public policy, where the agree¬ 
ment is one which takes in an entire industry of 
any considerable proportions in a co mm u n ity, so 
that it operates generally in that community to 
prevent or* seriously to deter craftsmen from work¬ 
ing at their craft or workingmen from obtaining 
employment under favorable conditions without 
joining a union.®® Labor unions may make con- 


47. Ala.—Potter v. Qracie, 58 Ala. 

308, 29 Am.R. 748. 

Pa.—Swartz v. Bachman, 110 A. 260, 
267 Pa. 186. 

48. riL—Drennaa v. Douglas, 102 HI. 
841, 40 AukR. 596. 

48. S.C.—Prince v. Mathe-^, 167 S, 
EL 836. 159 S.C 526. 

Contra case 

Notes given In consideration of 
past cohabitation must be considered 
as voluntary so that an action there¬ 
on must fall.—Singleton v. Bremar, 
16 S.C.Law 201. 

5(K GfiL-^mlth V. Du Bose, 8 S.E. 

309, 78 Oa. 418, 6 Ajn.S.R. 260. 
N.T.—Bunn v. Winthrop, 1 Johns. 
. Ch. 829. 

N.C.—Burton v. Belvln, 55 S.B. 71, 
142 N.C. 161—Brown v. Kinsey, 81 
N.a 246. 

Pa.--^enk v. Mingle, 18 Serg. 8b R. 
29. 

gi ■ Ky.—Rurgen v. Straiighan, 7 J. 
J.Mftr8]>. 583. 

Pa^Wyant v. Iiesher, 28 Pa. 888. 
Coasiplstod tarassfer of piopaxty 
Kan .who vests title to personal 
pKQpetty, In woman in oonsideratlon 
of past oobaMtatlon with her cannot 


recover it from her.—Clark v. Doke's 
Adm’r, 6 Ey.L. 665. 

Seduetton. 

Seduction of a female and beget¬ 
ting her with a bastard child Is a 
sufficient consideration to support 
a promise to give bond to the woman 
for a sum of money.—Shenk v. Min¬ 
gle, 13 Serg. & R., Pa., 29. 

68. U.S.—Gay v. Parpart, IlL, 1 
S.Ct 456. 1D6 n.S. 679, 27 L.l!d. 
256. 

58. U.S.—Conley r. Nallor, D.C, 6 
S.CL 1001, 118 TT.S. 127, 30 L.Bd. 
112 . < 

Ill.—Hagen v. MacTeagh, 5 N.E.2d 
677, 288 HLApp. 1. 

13 C.J. p 46f note 56. 

54. N.J.—Phillips V. Pullen, 14 A. 
222, 50 N.J.Law 438. 

18 C.J. p 462 note 66. 

55. S.a—Massey v. Wallace, 10 S. 
B. 987, 82 S.C. 149. 

18 C.J. p 462 note 57. 

56ii N.C.—Brown v. Kinsey, 81 N.G 
245. 

IS dJ. p 462 note 68. 

67. S.a—Prince v. Mathews, 167 S. 

.B. 836. 169 S.C. 526. 

8a. N.J.r-Lehigh Structural Steel 
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Ca V. Atlantic Smelting & Refin¬ 
ing Works, 111 A. 876, 92 N.J.Law 
131—Wilson V. Newspaper and 
Mail Deliverers’ Union of New 
York and Vicinity, 197 A. 720, 123 
N.J.B<l 347—Baldwin Lumber Co. 
V. Local No. 660, International 
Brotherhood of Teamsters, Chauf¬ 
feurs, Stablemen and Helpers of 
America, 109 A. 147, 91 N.J.B(l. 
240—^Upholsterers', Carpet & Lino¬ 
leum Mechanics’ International Un¬ 
ion, Local No.' 76, New Jersey Sec¬ 
tion V. Bssez Reed & Fibre Co., 
174 A. 207, 208, 12 N.J-MIsc. 637, 
Citing Oon^ OlulB. 

Ohio.—^Polk V. Cleveland Ry. Co., 161 
N.B. 803. 810, 2a Ohio App. 817. 
citing Oorpns Juris. 

13 CJ. p 492 note 18—41 aj. p 171 
note 81. 

DlstlnctloiL 

In determining whether closed 
shop Is unlawful as being In unr&- 
sonable restraint of trade or tending 
to create monopoly of labor, distinc¬ 
tion must be drawn between closed 
shop in single - factory or group of 
factories, and closed shop in sub¬ 
stantially entire Industry through¬ 
out considerable area; .and In lat¬ 
ter ease theresis a further dlstlno 
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tracts for exclusive employment of union men, not 
to create'an artificial shortage in the labor mar¬ 
ket, but in order that there be no discrimination 
against union men, and that all the employees may 
share the financial burden which is an incident of 
organization, and so as to ensure a united stand 
in negotiations with the employer.58 Thus it has 
been said that closed shop contracts by unions which 
welcome to their ranks all good men in the same 
line of work, who will submit to the common dis¬ 
cipline, which are governed on democratic prin¬ 
ciples and membership in which is open, on rea¬ 
sonable and equal terms, to all persons of good 
character and of skill in the trade, are valid and 
not against public policy; but that closed shop 
contracts of an 'exclusive, restricted-membership 
union, that is, a union run as an exclusive club 
for the benefit of its members and those fortunate 
persons whom it may elect, are against public 
policy.®® Except as a contrary public policy may 
have been announced by statute, a contract by an 
individual employer with a labor union to employ 
its members only, where it does not operate gener¬ 
ally in the community to prevent craftsmen from 
obtaining employment and earning their livelihood, 
is valid ;®i and the employer may^ lawfully dis¬ 
charge or refuse to employ one because he is or 
is not a member of a labor union, and may law¬ 
fully contract with his employees to employ only 
union labor and to discharge nonunion employees, 
or vice versa.®^ Likewise, an association of em¬ 


ployers who do not enjoy a monopoly in the oper¬ 
ation of their business in the community may en¬ 
ter into a valid agreement to pursue a concerted 
policy not to hire union employees;®® and con¬ 
tracts by an employer with its employees whereby 
the employees agree not to join any labor union 
during the term of their employment are not 
gainst public policy.®* 

§ 268. Prohibited Traffic or Transactions 

Contracts for the sale of property are not Invalid as 
against public policy because of the Invalidity of prior 
separate and distinct contracts Involving the property 
sold. 

A contract for the sale of property is not in¬ 
valid as against public policy because of the in¬ 
validity of a prior distinct and separate contract 
of bailment of the property sold, which did not 
enter into or form an inducement for the sale.®® 

§ 269. Injury to, or Violation of. Laws of For' 
eign State 

In general contracts injurious to, or in violation of, 
the laws of a foreign state are Illegal as contrary to pub¬ 
lic policy. 

An agreement is illegal as contrary to public 
policy where its object or tendency is to injure the 
state in its relation with foreign states. This is 
true not only of dealings with a hostile state, as 
in the case of contracts with an alien enemy, con¬ 
sidered in the C.J.S. title War § 17, also 67 CJ. 


tion between closed shop brought by 
union as protective measure, and one 
sought to create monopoly.—^Four 
Plating Co. y. Mako, 194 A. 68, 122 
N.J.Iki. 298. 

Closed shop contract as tending to 
create a monopoly see 'C.J.S. title 
Monopolies S 80, also 41 C.J. p 
171 note 29-p 172 note 85. 

Oontraot hdd void 
Contract by street railway com¬ 
pany, operating all lines in city, to 
employ only union labor, was held 
UlegaL—Polk v. Cleveland Ry. Co., 
161 N.E. 808, 20 Ohio App. 317. 

69. N.J.—Wilson v. Newspaper and 
Mail Deliverers' Union of New 
York and Vldnity, 197 A. 720, 123 
N.J.E(i. 847. 

60l N.J.—Wilson V. Newspaper and 
Mall Deliverers' UMon of New 
York and Vicinity, supra. 

8L N.J.—Four Plating Co. v. Mako, 
194 A. 68, 122 N.J.Eq. 29& 

Tek.—Harper v. Icocal Union No. 620, 
International Brotherhood of Elec¬ 
trical Workers, Civ.App., 48 S.W.2d 
1088, error dismissed. 

18 aj. p 492 note 14—41 C.J. p 171 
'' bote 80. 


, Use of xmloa staanp . 

Labor union’s contract with em¬ 
ployer, granting right to use union 
I stamp and reguirlng employment of 
union members, held valid.—Goyette 
V. C. V. Watson Co., 140 N.B. 286. 
246 Mass. 677. 

Oontrol of anboos.traotln«r sstablislUi 
meats 

An agreement between union and 
Jobbers and manufocturers of ladles’ 
coats, limiting amount of work which 
could he done In outside shops by 
submanufacturers and contractors 
and number of such shops, and fixing 
yniwinniim wages and worklug condi¬ 
tions, was held not' sLgalnst public 
policy, since it was designed to es¬ 
tablish union conditions and stand¬ 
ards In such outside shops.—^Maisel 
V. Slgman, 205 N.T.S. 807, 123 Mlsc. 
714. 

(jompaay anion 

Contract whereby theatear owners 
association agreed to employ mem¬ 
bers of motion picture machine op¬ 
erators union for period of ten years 
with readjustment of wage scale 
every two years was held not void 
because against public policy, as 
against contention that labor union 
was ‘'company union."—De Agostlna 


V. Hohnden, 286 N.Y.S. 909, 167 Mlsc. 
819. 

62. N.T.—Grassl Contracting Co. v. 
Bennett, 160 N.Y.S. 276, 174 App. 
Dlv. 244. 

63. m.—^American Dental Co. v. 
Central Dental Laboratory Co., 256 
DLApp. 279. 

64. Tenn-—Nashville Ry. & Light 
Co. v. Lawson, 229 S.W. 741, 144 
Tenn. 78. 

BlTeot of tbeommenfl atlon of govsnu 
mental board 

The report of the national war la¬ 
bor conference board, officially pub¬ 
lished as presenting the position of 
the admlnlstratldn, and providing 
that the right of workers to organ¬ 
ise trade unions and to bargain col¬ 
lectively "shall" not be denied, eta, 
and that employers should not dis¬ 
charge workers for membership In 
trade unions, does not Invalidate 
agreements by. employees not to Join 
a union, to render them contrary to 
public policy, as "shair is used in 
the sense of "should."—Nashville 
& Light Co. V. Lawson, supra. 

66. Mont—Spurgeon v. Imperial El¬ 
evator Co., 43 P.2d 891, 99 Mont. 
433. 
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§ 270 

p 356 note 67-p 357 note 73, but also of hostile 
dealings with a friendly state, as in the case of 
agreements whose object is the fomenting or aiding 
of rebellion in a foreign state,®® or agreements 
whose object is unlawful privateering against the 
commerce of a. foreign power.®^ This rule does 
not apply, however, so as to render it illegal for 
a neutral to engage in a contraband trade, even 
though the adventure may contemplate blockade¬ 
running; but such trade is done at the risk of 
seizure, of which the neutral trader or his govern¬ 
ment cannot complain.®® An agreement is illegal 
as being contrary to public policy if its object or 
necessary effect is to violate the laws, except, in 
some jurisdictions, the revenue laws, of A foreign 
friendly country or a sister state.®® 

§ 270. Aid to Public Enemy 

Contracts which aid the enemy or operate to the dis¬ 
advantage of the country In time of war are against pub¬ 
lic policy, but contracts valid at the time they were en¬ 
tered into are not rendered Invalid by the outbreak of 
war, although their performance may be suspended 
thereby. 

In time of war contracts, the performance of 
which will necessarily give aid or comfort to the 
enemy, are void as to all acts to be done during 
the war.^® So, contracts, the performance of which 
would operate to the disadvantage of the govern¬ 
ment in time of war, as by disrupting the organi¬ 
zation of a plant engaged in the manufacture of 
essential war material, are against public policy.'^^ 


Also, contracts to purchase the bonds of a govern¬ 
ment with which the United States is at war are 
illegal, but contracts to purchase the bonds of a 
foreign government, valid when made, are not 
destroyed by a subsequent outbreak of war between 
the United States and such foreign government.^® 

§ 271. Miscellaneous 

Under the general rules controlling the determination 
of the question of whether a contract is, or Is not, 
against public policy, various types of contracts not here¬ 
inbefore specifically considered have been held valid as 
not being against public policy, and other contracts 
have been held void as against public policy. 

In conformity to the principles which control 
generally the question of whether a contract is 
or is not against public policy various contracts 
have been held not against public policy, as for 
example, covenants restrictive of the use of real¬ 
ty;^® a contract to receive a bond from a land- 
owner to cover the cost of a public improvement 
instead of an assessment which could have been 
levied against the land;^^ a contract by a vendor of 
realty to cancel the sale and return the purchase 
price, if a suit to obtain relief from building re¬ 
strictions is ^unsuccessful an agreement m a 
construction contract to accept the decision of the 
owner, or a designated employee of the owner, as 
to the proper completion of the work and the 
quantity of construction performed and amount 
of materials used therein ;7® contracts that a cred- 


eei U.S.—Zennett v. Chambers, Tex., 
14 How. 38, 14 L.Ed. 316. 

18 CJ. p 459 note 33. 

67. Conn.—Fond v. Smith, 4 Conn. 
297. 

n.S.—The SantlsBima Trinidad. 
Va, 7 Wheat. 288, 5 L.Ed. 464. 

18 C.J. p 460 note 85. 

69. Mass.—Graves v. Johnson, 80 N. 
E. 818, 156 Mass. 211, 82 Azn.S.R. 
446, 15 L.BJL 834. 

18 CJ. p 460 note 86. 

Tlolation of foreign law not shown 
Agreement with swindler to pur¬ 
chase land in foreign state on hie 
representation that lumber compa¬ 
ny he represented could only buy 
one section of land from the state, 
and it would buy the timber rights 
from the purchaser for enough to 
pay the purchase price, did not show 
an agreement to violate the laws 
of a foreign state, as no agreement 
to resell the land, but only the 
timber rights, was showtL—Smith v. 
ElUs, 107 So. 669, 142 Misa 444. 

Tfc N.T.—Sands v. New Tort Life 
Insoranoe Co., 50 N.T. 626, 10 Am. 
R. 585—Eannenglesser v. Israelo- 
wlts, 176 N.T.S. 685, 107 Misc. 849. 


71, NJ.—Driver v. Smith, 104 A- 
717, 89 N.J.E<l. 889. 

Employees under employment con¬ 
tracts which, if carried out, would 
disrupt organization of plant manu¬ 
facturing essential war materials, 
who repudiate on realizing effect of 
performance, are entitled to a can¬ 
cellation of contract—Driver v. 
Smith, supra. 

72. N.T.—Erdrelch v. ZImmermann, 
179 N.T.S. 829, 190 App.Dlv. 443. 
reversing 176 N.Y.S. 762, 107 Misc. 
608. 

Confederate money 

Where the consideration of a con¬ 
tract is Confederate money, the con¬ 
tract Is void ab initio.—Jordan v. 
Walker, 26 Ark. 1. 

DeUvery 

Outbreak of war between the Unit¬ 
ed States emd Germany suspended 
purchasp of German war bonds, made 
prior to outbreak of war, which aft¬ 
er declaration of peace may be com¬ 
pleted by delivery of the bonds.— 
Erdrelch v. ZImmermann, 179 N.T. 
S. 829, 190 App.Di7. 448, reversing 
176 N.T.S. 762, 107 Misc. 608. 
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73. Negro oovenants 

(1) Covenants restricting the use 
of realty in a residential develop¬ 
ment by prohibiting its sale, convey¬ 
ance, lease, or rental to negroes are 
valid. 

HI.—^Burke v. Eleiman, 277 HLApp. 
619, transferred 189 N.E. 872, 356 
Ill 390. 

N.T.—Ridgway v. Cockbum, 296 N.T. 
S. 936, 163 Misc. 611. 

(2) However, In some jurisdictions, 
while contracts governing the use 
and occupancy of the property may 
be enforced, contracts limiting trans¬ 
fer and ownership to members of 
the Caucasian race are void.—Tyler 
V. Park Ridge Country Club, 284 P. 
247, 103 Cal.App. 117. 

7A, Iowa.—Wilson Subdrainage Dlst 
of Harrison-Pottawattamie Drain¬ 
age Dlst No. 1 V. Blehardson, 190 
N.W. 384, 196 Iowa 346. 

76. Conn.—Rulnick v. Shulman, 136 
A. 866, 106 Conn. 66. 

78. Or.—Elliott Contracting Co. v. 
City of PorUand, 171 P. 760, 88 
Or. 150. 

Contract permitting appeal to uU- 
tratoxs 

X provision for the allowance of 
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itor, on default, shall look exclusively to a fund 
for payment a contract to be performed at the 
death of one of the parties contracts by insti¬ 
tutions to care for individuals during the rest of 
their lives for a stated consideration,including 
future acquisitions of property by the persons being 
cared for;^® contracts for services ;8i contracts 
authorizing a broker to sell a customer’s securi¬ 


ties without notice when the margin was inade¬ 
quate contracts to publish an attorney’s name 
in a commercial law listj*^ a stipulation in a 
contract for attorneys’ fees, if litigation is con¬ 
ducted thereon contracts for an employer to 
pay a doctor a salary, the employer to retain the 
medical fees allowed under workmen’s compensa¬ 
tion insurance contracts by a doctor to cure 


additional time for completion In the 
event of delays from certain causes, 
tut that no extension he made un¬ 
less a claim Is presented In writing 
at the time of the delay, when the 
owner's superintendent shall certify 
the additional time to be allowed, 
but permit the contractor to appeal 
from such award to arbitrators se¬ 
lected as provided, is mot contrary 
to good morals or public policy, even 
if it makes the owner's superintend-^ 
ent the Judge as to the time al-' 
lowed as extensions, his award being 
binding If not made through fraud 
or mistake, or if not made arbi¬ 
trarily.—Thompson V. St Charles 
County, 126 S.W. 1044, 227 Mo. 220. 

Tf. Mass.— Baker v. James, 181 N. 
B. 861, 280 Mass. 43—McCarthy v. 
Parker, 138 N.BL 8, 243 Mass. 465. 
^ N.C.—Fawcett v. Fawcett, 132 
SJ:. 766, 191 N.C. 679, 
fo pay money 

A written contract on a valuable 
consideration that a certain sum he 
paid another at the death of the 
promisor is valid.—^Hydrlck v. Hy- 
drick, 141 S.F. 166, 143 S.C. 681. 
Belease of liability 
Contract executed contemporane¬ 
ously with execution of notes and 
mortgage for valuable consideration, 
releasing makers and mortgagors on 
mortgagee's death A'om all indebted¬ 
ness to latter’s estate, was held val¬ 
id and enforceable.—^Moore v. Brink- 
ley, 167 SJl. 129, 200 N.a 457. 

79. ni.— Sisters of the Third Order 
of St. Francis v. Prances -Guil¬ 
laume’s Estate, 222 UlApp. 648. 

m. N.J.—Fidelity Union Trust Co. 
V. Reeves, 126 A. 682, 96 N.J.Eq. 
490, affirmed 129 A. 922, 98 N.J-Eq. 
412. 

Pa.—In re Ressler's Estate, 18 Fa. 
. Diet. & Co. 393. 

81. Division of brokerage oosunls. 
slons 

CaL—West v. Visalia Abstract Ca, 
200 P. 861, 58 CaLApp, 467.. 
Promotion servloes 
Qa.—Bankers’ Trust & Audit Co. v. 
Farmers’ & Merchants’ Bank, 136 
S.E. 148, 163 Qa. 362, answers to 
certified questions conformed to 
186 S.E. 480, 36 GaApp. 817. 

Mo.—Lackey v. Wilder, App., 83 S,W. 
2d 1011. 

Financing servloes 

U.8.—Femandina Shipbuilding ft Dry 


Dock Co. V. Peters, D.C.Fla., 283 P. 
621. 

Va.—Altavista Cotton Mills v. Lane, 
112 S.B. 687, 138 Va. 1. 

Seoovery of atom scattered cotton 
Contract by owner of part of cot¬ 
ton scattered by Galveston storm 
to iMiy stated sum for each bale re¬ 
claimed was not against public pol¬ 
icy.—Moller V. Bierrlng, Tex., 249 
F. 602, 161 aaA. 628. 

To search for omitted taxable prop¬ 
erty 

(1) County’s employment of lay¬ 
man to furnish information enabling 
board to assess large amount of tax¬ 
able property which had escaped tax¬ 
ation was held not against public 
policy. 

Iowa.—Disbrow v. Board of Sup’rs 
of Cass County, 93 N.W. 685, 119 
Iowa 638. 

Mont—Simpson v. Silver Bow Coun¬ 
ty, 286 P. 196, 87 Mont '83. 
Tex.—Von Rosenberg v. Lovett, Civ. 
App., 173 S.W. 508. . 

(2) Provision for payment of ali¬ 
quot portion of taxes collected as 
compensation for such services does 
not render the contract Illegal.— 
Simpson V. Silver Bow County, su¬ 
pra. 

CoUeotlons 

(1) No principle of law or public 
policy prohibits soliciting for collec¬ 
tion claims which are just and due 
and payable, or which taay become 
so.—Neander v. Tillman, 249 N.T.S. 
569, 232 App.Div. 189. Neander v. 
Tillman, 249 N.T.S. 662, 232 App. 
Dlv. 192. 

(2) Business of contracting to fur- 
Tiiah Information concerning and re¬ 
cover money for persons entitled 
thereto in consideration of percent¬ 
age of amount recovered is not per 
se Illegal.—Singer v. Karron, 294 N. 
T.S. 566, 162 Misc. 809. 

(8) Agreement employing agent to 
collect claims of nonresidents against 
American insurance companies on 
percentage basis, was held not ille¬ 
gal as against public policy.—Nesn- 
der V. Tillman, supra. 

Disolosaxe of knowledge 
(1) Where plaintiff was under no 
obligation to disclose his knowledge 
as to existence of deposit in bank to 
sole legatee of decedent’s estate, and 
not caused property to be se¬ 
creted, nor performed act concerning 
it, his contract to reveal place where 
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money was was not contrary to pub¬ 
lic policy.—Kaplan v. Suher, 150 N. . 
B. 9, 264 Mass. 180, 42 A.L.R. 1142. 

(2) Agreement of insurer of hos¬ 
pital, which was liable for careless¬ 
ness and negligence of employees, to 
pay insurance carrier of employer 
expenses incurred because of extra 
treatment, made necessary through 
mistake of hospital employee In 
treating injured workman, in re¬ 
turn for keeping such mistake secret, 
was not void as against public pol¬ 
icy, and insurance carrier may re¬ 
cover thereon. To render promise 
illegal it must have been made for 
sake of gain.—Maryland Casualty Go. 
Iv. Fidelity ft Casualty Co. of New 
York, 236 P. 210, 71 CaLApp. 492. 
To xan attached business 
Agreement by person having res¬ 
taurant attached to pay plaintiff for 
his services in keeping restaurant 
open and to reimburse him for any 
deficiency in the receipts, was not 
contrary to public policy, where the 
sheriff was not to receive compensa¬ 
tion, the property was properly pre¬ 
served and cared for, and the at¬ 
tachment defendant was not injured. 
—Blair V. Fitch, 179 N.W. 883, 189 
Iowa 1307. 

Payment of expenses 

It is not contrary to public policy 
for corporation to contract to pay 
expenses of agents employed in de¬ 
veloping its business.—Interstate 
Life ft Accident Ins. Co. v. Ruble, 
138 So. 223, 160 Miss. 206. 
Employment contracts see the C.J.S. 
title Master and Servant § 6, also 
39 C.J. p 41 note 91 [a], 

83. N.T:—Godfrey v. Newman, 239 
N.T.S. 686, 136 Misc. 764. 

83. Ga.—^De Loach v. W. D. Byre 
ft Co., 167 S.E. 123, 46 Ga.App. 166. 

8i. Xn action for tmt 
N.T.—379 Madison Ava v. Btuy 
vesant Co., 276 N.T.S. 958, 242 App. 
Div. 567, affirmed 198 NJD. 412, 268 
N.T. 676. 

Contra rule 

Provision for payment by lessee 
of attorney’s fees incurred in enforc¬ 
ing lease in addition to interest was 
held unenforceable as against public 
pollcy.--Mldwe8t Properties Co. v. 
Renkel, 176 N.E. 666, 38 Ohio App. 
503. 

85. Tex.—Sherrill v. Union Lumber 
Co., Clvjkpp., 207 S.W. 149. 
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one of disease,86 or to perform a sterilization oper¬ 
ation on a husband whose wife’s life would be en¬ 
dangered by child bearing,87 or a contract between 
doctors, whereby one is to assume and attend to 
the practice of the other during the latter's en¬ 
forced absence, for an agreed percentage of the 
net returns ;88 a contract that a physician shall be 
paid a gross sum for medical services contemplat¬ 
ed a repurchasing agreement by a bank on the 
sale of notes to another bank;®® a provision in a 
trust deed giving the trustee bank the privilege of 
purchasing bonds or coupons secured by the trust 
deed;®i an agreement between a bank and a bor¬ 
rower that all securities coming into the bank’s 
hands shall be held'as collateral for any present 
or future loan or indebtedness ;®2 an agreement 
by a bank in failing circumstances to repay an¬ 
other bank, which assumed its indebtedness and took 
over its assets, any amount not realized from such 
assets;®® a personal guaranty of a deposit by stock¬ 
holders of a bank, acting in their individual ca¬ 
pacity;®^ and a contract by a bank to employ an 
employee for another year in consideration of his 
giving security for notes of doubtful value, which 


he had negligently pift-chased for the bank.®® On 
the other hand, under these principles, various con¬ 
tracts have been held void as against public pol¬ 
icy, as for example, contracts that, in advance, re¬ 
lieve a principal from liability for the wrongful 
acts and defaults of his agent;®® contracts for re¬ 
wards for the arrest of persons, where the arrest 
will be illegal ;®7 an agreement by a person acting 
either in a fiduciary or a voluntary capacity to 
recommend a lawyer to another in return for a 
division of the fees to be received, where a full 
and complete disclosure of such arrangement is 
not made to the client,®® or an agreement by a 
layman with a member of a law firm to share in 
the earnings of the firm;®® contracts not within 
the powers conferred on banks and which jeopar¬ 
dize the safety of bank deposits a bank’s agree¬ 
ment to permit h depositor to overdraw his ac¬ 
count;® an agreement by a bank with a customer 
to take his note and credit him with the amount 
in a checking account, which is not to be checked 
i^inst, except as to additional deposits ,*3 contracts 
subletting portions of the highway to private use;^ 
and contracts restrictive of the use of realty in 


86. K.H.—-McQuald v. Mlchou, 167 
A. 881. 85 N.H. 298. 

87. Minn.—Christensen y. Thomhy. 
266 N.W. 620, 93 A.L.It. 670. 

88. Cal.—^Rossiter v. Thompson, 226 
F. 806, 66 CahApp. 491. 

86. Fa.—Smith’s list, 69 Fa-Super. 
8. reversing 22 Diet 1007, 41 Fa. 
Co. 601. 

sa Tex.—Slaton State Bank v. Am¬ 
arillo Nat Bank, CivApp., 288 S. 
W. 639. 

91. EL—Chicago Title & Trust Co. 
y. Hoflberg, 12 N.EL2d 280. 298 EL 
App. 290. 

S3. Mass.—Foster v. Conomerclal 
Nat Bank, 142 NM 767. 248 Mass. 
279. 

sa ir.S.—Harris y. Briggs, CCA. 
MOn 264 F. 726. 

84 Wls.—CltlsenS State Bank y, 
Schmitz. 263 N.W. 702, 219 Wis. 
662. 103 A.UE. 1027. 

94 My.—Northeutt v. Hlghflll. 9 S. 
W.2d 209. 226 Ky. 456. 

96. XUbllltj fox xaiief heneftts 
Frovlslon releasing fraternal ben¬ 
efit lodge from liability to pay relief 
benefits to members where subordi¬ 
nate lodge or Its officers should col- 
laet-relief and grand lodge dues 
fcbia members and should fail to 
send tnoneors ooUected to grand lodge 
cm.or'before date spedfled was void 
gs' ^against public policy.—Grand 
I<o4^ Free and Accepted Masoas 
of Texas y. Walker, Tex.Ciy.App., 
110 S-W.Sd.|46. 

87. Ei^J^Mkiuhg v: Needy, 8 Bush 


22—Moore v. Peace, 97 S.W. 762, 
30 Ky.L. 193. 

9a U.S.—^Reilly y. Beekman, C.C.A. 
N.Y., 24 F.2ft 791. 

, 99. N.T.—^In re Stetometz' Estate, 1 
N.T.S.2d 60L 

1. IT.S.—German Baptist Orphans’ 
Home y. Union Baxiklng Co., B.C. 
Mich., 18 F.Supp. 814. 

Agreement to zepurohase seouzltlei 
sold 

(1) Bank's agreement to repur- 
ohase securities sold by it at any 
time on demand, is against public 
policy, 

U.S.—German Baptist Orphans’ 
Home y. Union Banking Co., ’D.C. 
Mich., 13 F.Supp. 814. 

IIL—Ehaas y. Madison & Kedzie 
State Bank, 188 N.E. 836, 854 lU. 
554, reversing 269 lUApp, 588, ap¬ 
peal dismissed 64 S.Ct 632, 292 U. 
S. 699. 78 L.Ed. 1463, rehearing de¬ 
nied 54 S.Ct 714, 292 U.S. 604, 78 
Ii.Ed. 1466. 

N.T.—Westchester Trust Co. y. Har¬ 
rison. 292 N.T.S. 209, 249 App.Dlv. 
828. 

(2) Contract between cashier and 
president of bank, whereby bank 
would repurchase mortgages 'pur¬ 
chased by president in amount of 
certificates of deposit was held il¬ 
legal as against public policy.—Haw¬ 
kins Realty Co. v. Hawkins State 
Bank, 286 N.W. 667,'206 Wls. 406. 

(8) However, there is , authority 
which holds that an agreement of 
a trciist company selling a mortgage 
to ^lledt Interest look after loan, 
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and repurchase mortgage on foreclo¬ 
sure, Is not void as contrary to pub¬ 
lic policy.—Hawkeye Securities Fire 
Ina Co.' v. Central Trust Co. of Ues 
Moines, 227 N.W. 637. 210 Iowa 284. 
Gnaxanty of loans to others 
Agreement by bank acting as bro¬ 
ker in obtaining loans for another 
and ohtalnlng a commission from 
the horrower to guarantee such loans 
in case the application therefor Is 
erroneous is against public policy.— 
Farmers’ & Mechanics’ Say. Bank v. 
Crookston State Bank, 210 N.W. 998, 
169 Minn. 249. 

3. N.T.—S. R. & P. Import Co. v. 
American Union Bank, 204 N.Y.S. 
755, 122 Mlsc. 798. 

a Mo.—Lewis v. James McMahon 
& Co., 271 S.W. 779, 807 Mo. 662. 
Ohoiaotax of transaction, 

Such a transaction la a fraud on 
the public In that it creates an os¬ 
tensible credit for the purpose of 
deceiving/ the business public with ■ 
whom the customer is dealing by 
having it understood that he has a 
checking account with the bank, 
when, as a matter of fact, he has 
not—^Lewls v. James McMahon & 
Co, 271 S.W. 779, *07 Mo. 652. 

4 Oontraotoris . pemdsalon to use 
highway during oonstxuotlon 
Highway construction contractor 
could not collect money from those 
It agreed to permit to haul stones 
over highway, since it would be 
against public policy.—New Haven* 
Road Const. Co. y. Long, 168 N.E. 
161, 269 Mass. 16. ' 
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consideration of the withdrawal of a right, given 
by legislative enactment, not to enforce building re¬ 
strictions on other property.^ Also contracts which 
contravene,® or tend to defeat the purpose of,^ a 


public statute, as for example, contracts between 
a lienholder and debtor whose indebtedness is re¬ 
funded under the terms of the Home Owners’ Loan 
Act by the Home Owners’ Loan Corporation,® or 


5 . C3olo.— Menzel v. Niles Co., 281 
P. 364, 86 Colo. 320, 66 A.L.H. 995. 
5 , U.S.—Mechanics & Metals Nat 
‘ ffff.nk y. Smith, D.C.S.D., 21 P.2d 
128. 

Ark.—Hultsman v. Carroll, 6 S.W.2d 
651, 177 Ark. 482. 

Mo.— Industrial Loan Co. of Cape 
Girardeau v. Grisham, App., 116 
S.W.2d 214. 

Assessment for street repair 

Where statute reauires that ex¬ 
pense of maintenance and repair of 
streets must be met by sreneral tax¬ 
ation, contract between paxk com¬ 
missioners and abutting property 
owners on street for payment of 
yearly amount is void.—R'ienzi Co. 
V. Lincoln Park Com’rs, 198 Ill.App. 
218, 223. 

frnstee agreement for C. C. 0. mem¬ 
ber 

An agreement between a member 
of the Civilian Conservation Corps 
and his allottee that the allottee 
should hold money received in trust 
{or member was unenforceable as 
violative of the statutes and regu¬ 
lations of the Civilian Conservation 
Corpa—Mlnardus v. Zapp, Tex.Clv. 
App., 112 S.W.'2d 496. 

Contract valid 
A contract whereby bank employed 
an individual to devise a plan to 
liquidate bank's foreign credits was 
not illegal under statutes prohibit¬ 
ing payment of commission by ap¬ 
plicant for loan from Reconstruction 
Finance Corporation, even though 
procuring such loan was contem¬ 
plated as incidental to liquidation 
plan actually devised.—Simon v. 
Chemical Bank & Trust Co., 2 N.T.S. 
2d 902, 166 Misc. 687. 

7. Mich.—Meek v. Wilson, 278 N.W. 
731, 283 Mich. 679. 

8. Mich.—Meek v. Wilson, supra. 
Minn.—Pye v. Grunert, 276 N.W. 615, 

rehearing denied 276 N.W. 221. 
Idenholder bound by oozpoxatlon’s 
regulations ■ 

A lienholder who receives bonds 
and cash from the Home Owners' 
Loan Corporation to satisfy his lien 
is bound by its regulations relative 
to the right of a lienholder to take 
additional security, even though 
they were not included in the act 
'where such regulations were not se¬ 
cret or unreasonable or in' noncon¬ 
formity with the act—Meek v. Wil¬ 
son, 278 N.W. 731, 283 Mich. 679. 
Walvw of sxplEatlon time 
Expiration of time within which 
mortgagee agreed to accept HOLC 
bonds in full satisfaction of mort¬ 
gage is waived, as regards validity 


of contract of home owner to pay 
difference between par value and 
market value of.bonds, by affidavit 
of mortgagee, made at closing of 
loan after expiration of such time, 
and stating that no agreement had 
been made with the home owner to 
pay discount on the bonds.—Pye v. 
Grunert, Minn., 276 N.W. 221, deny¬ 
ing rehearing 275 N.W. 615. 

Contxaet oounteractlag purpose of 
act 

Since the purpose of the Home 
Owners’ Loan Act is not to assist 
holders of liens against property, 
but to enable owners of‘homes to 
save their homes from foreclosure 
by advancing on first mortgages, 
sums to be used to pay off liens and 
to lighten the burdens of the home 
owners, and, in refinancing a home 
(fwner's obligations, the Home Own¬ 
ers' Loan Corporation seeks to re¬ 
adjust them in accordance with his 
ability to make payments, an agree¬ 
ment exacted by a lienholder which 
tends to counteract the relief of the 
home owner sought by the act is 
contrary to the purpose of the act 
and to the regulaUons adopted there¬ 
under.—^Meek v. Wilson, 278 N.W. 
781, 283 Mich. 679. 

Oontzaots held void 

(1) An agreement between the 

mortgagee and the home owner, 
made without the approval of the 
Corporation, by which the home own¬ 
er assumes or agrees to pay all or 
any part of the mortgage debt which 
had been settled and released by the 
refunding affected by the Corpora¬ 
tion. , 

N.M.—Chaves County Building & 

Loan Ass’n v. Hodges, 69 P.2d 671, 

40 N.M. 326. 

N.T.—^Plrst Citizens Bank & Trust 

Co. of Utica V. Speaker, 294 N.T.S. 

737, 260 App.Div. 824, modifying 

287 N.T.S. 831, 169 Misc. 427— 

Jessewlch v. Ahbene, 277 N.T.S. 

599, 164 Misc. 768. 

Pa—^Anderson v. Horst, 200 A 721. 

132 PaSuper. 140. 

(2) A second mortgage exacted by 
mortgagee in addition to payment 
in bonds and cash by Home Owners' 
Loan Corporation where total 
amount of first mortgage taken by 
the Corporation and second mortgage 
was In excess of amount of appraised 
value of property.—Meek v. Wilson, 
278 N.W. 731, 288 Mich. 679. 

(3) Note and mortgage given by 
home owner to cover loss mortgagee 
sustained In making release to Home 
Owners' Loan Corporation of all his 

against the home owner, re¬ 
gardless of Whether or not such note 
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and mortgage were secret—Cook v. 
Donner, 66 P.2d 687, 146 Kan. 674, 
110 AL.R. 244. 

(4) Contract whereby owner 
agreed to pay difference between par 
value and market value of HOLC 
bonds.—^Pye v. Grunert, Minn., 278 
N.W. 221, denying rehearing 276 N. 
W. 616. 

(6) A secret agreement by the 
debtor to pay the mortgagee the 
amopnt of any loss sustained on the 
sale of bonds of the Home Owners' 
Loan Corporation which he accepted 
in full settlement of the mortgage 
debt—Stager v. Junker, 188 A 440, 
14 N.J.M18C. 913. 

Coatxaots heU. valid 

(1) A mortgagee's consent to take 
bonds of Home Owners' Loan Cor¬ 
poration in an amount less than ob¬ 
ligation of mortgagors who were ob¬ 
taining loan from corporation did 
not constitute cancellation of bal¬ 
ance due on original debt and, there¬ 
fore, note and second deed of trust 
executed to mortgagee as part of 
same transaction without knowledge 
of corporation were valid, in absence 
of any provision in Home Owners' 
Loan Act or regulations of corpora¬ 
tion prohibiting the giving of a sec¬ 
ond mortgage.—^McAllister v. Dra- 
peau, Cal.App., 85 P.2d 623. 

(2) Where ’ neither provisions of 
Home Owners’ Loan Act nor regular 
tlons of Home Owners' Loan Corpo^- 
ration prohibited the giving of sec¬ 
ond mortgage by mortgagor obtain¬ 
ing loan from corporation, and no 
fraud or deceit was practiced by 
mortgagee which obtained not only 
bonds of corporation in connection 
with refunding of mortgage, but also 
a second deed of trust from mortga¬ 
gors. second deed of trust was not 
void as being in contravwtlon of 
public policy.—^McAllister v. Dra- 
peau, supra. 

(3) Note to second mortgagee for 
difference between amount due on 
second mortgage and amount of 
bohds of Home Owners’ Loan Corpo¬ 
ration, which was executed without 
fraud or collusion and in presence of 
representative of corporation, and 
in amount such that value of prop¬ 
erty mortgaged exceeded amount of 
mortgage to corporation and amount 
of note, was enforceable, as against 
contention that agreement for pay¬ 
ments over and above amount of 
corporation’s mortgage was void.— 
Ridge Inv. Corporation V. Nlcolosl, 
193 A 710, 16 N.J.M18C. 569. 

(4) Where a mortgagee, although 
signing a moi'tgagee's, consent ijO 
take bonds of the Home' Owpj^ 



§271 


CONTRACTS 


17 C.J.S. 


under the terms of the Emergency Farm Mortgage 
Act by the federal land bank and the land bank 
commissioner,9 which contravene express provisions 
of such acts or authorized by-laws and regulations 
of the agencies through which such laws are car¬ 


ried out, arc against public policy and void. 

A contract made in violation of an injunction 
is not void, but is valid as to the wrongdoer, al¬ 
though it may be avoided by the persons injured 
thereby.^® 


D. Effect of Illegalitt 


§ 272. General Rules 

The courts refuse to aid either party to an Illegal 
agreement. 

No principle of law is better settled than that 
a party to an illegal contract cannot come into a 
court of law and ask to have his illegal objects 
carried out; nor can he set up a case in which he 


must necessarily disclose an illegal purpose as the 
groundwork of his claim. The rule is expressed in 
the maxims. Ex dolo malo non oritur actio, and In 
pari delicto potior est conditio defendentis. The 
law in short will not aid either party to an illegal 
agreement; it leaves the parties where it finds 
them.ll The general rule is the same both at law 


Loan Corporation for an amount 
loaned by that corporation, which 
conaent contained a waiver of claima 
against the property or the mortga¬ 
gor, took a note and chattel mort¬ 
gage on-other property for the bal¬ 
ance of its claim, without fraud, se¬ 
crecy, or collusion, and. with knowl¬ 
edge of the corporation's representa¬ 
tive, the note and chattel mortgage 
were not void as against public pol¬ 
icy.—Bay City Bank v. White, 277 
N.W. 888, 288 Mich. 267. 

(5) Note evidencing agreement by 
mortgagee to pay mortgagor's son 
eight hundred Ufty dollars for sign¬ 
ing papers with mortgagor so that 
the Home Owners’ Loan Corporation 
would make a loan, which note was 
made payable to the mortgagor in¬ 
stead of his son. was supported by 
consideration and did not violate the 
Home Owners’ lioan Act—^Lipkin v. 
Rosenthal, llLApp., 9 N.H.2d 263. 

9^ Tex.—Oldham v. Briley, Civ.ApP., 

118 S.W.2d 797. 

Oontzacts held void 

(1) Notes executed by purchasers 
to include balance on original ven- 
doT’s lien notes which remained un¬ 
paid from federal land bank loan. 
—Smeltzer v. McCrory, Tex.Clv.App., 
101 S.W.2d 850, error granted. 

(2) Mortgage taken on other prop¬ 
erty of debtor by creditor who re¬ 
duced his demand and signed appli¬ 
cation for loan stating that the 
amount received would be accepted 
in full settlement.—Federal Liand 
Bank of Columbia v. Blackshear 
Bank, 186 S.B. 724, 182 Ga. 667. 

(3) Notes glveih by vendee of real¬ 
ty or third person in excess of loan 
by Federal Land Bank, the vendor 
of the realty having represented to 
the Federal Land Bank that the ven¬ 
dee's Indebtedness had been reduced 
to the amount of the loan or that 
the vendor had canceled the vendee’s 
debt In excess of the loan.—Oldham 
V. Briley, Tex.Clv.Appw, 118 8.W.2d 
7W. 


10. U.S.—standard Roller Bearing 
Co, V, Hess-Bright Mfg. Co., D.C. 

I Del., 264 F. 618, affirmed, C.C.A., 

I 276 F. 916. 

IL U.S.—Weil V. Neary, N.T., 49 S. 
Ct 144. 278 U.S. 160, 78 L.Ed. 248, 
reversing, C.C.A., 22 F.2d 893, cer¬ 
tiorari granted 48 S.Ct 338, 276 U. 

S. 613, 72 L.Ed. 733—Shaughnessy 

T. D’Antoni, C.C.A.La., 100 F.2d 
422—Coyne v. Superior Incinera¬ 
tor Co. of Texas, C.C.A.N.T., 80 
P.2d 844—Vltagraph, Inc., v. Thea¬ 
tre Realty Co., D.aPa., 60 F.2d 907 
—Sherman & Ellis v. Indiana Mut 
Casualty Co., C.C.A.Ind., 41 F.2d 
688, certiorari denied 61 S.Ct. 107, 
282 U.S, 898. 76 'L.Ed. 787—Clifton 
V. Tomb, aaA.W.Va., 21 F.2d 898 
—Marshall v. Lovell, C.C.A.Minn., 
19 P.2d 761, affirming, D.C., 11 F. 
2d 632, and certiorari denied 48 S. 
Ct 207, 276 ir.S. 616, 72. L.Ed. 733 
—^Horbach v. Coyle, C.C.A.Neb., 2 
F.2d 702, 707, citing Ooxpris JozIb 
—U. S, v. Bethlehem Steel Coi^ 
poratlon, D.C,Pa., 23 P.Supp. 676— 
In re Bankers Trust Co. of De¬ 
troit D.C.Mlch., 16 F.Supp. 21— 
German Baptist Orphans' Home r. 
Union Banking Co., D.C.Mich., 13 
F.Supp. 814—^Fidelity ft Deposit 
Co. of Maryland v. Grand Nat 
Bank of St Louis, D.C.Mo., 2 F. 
Supp. 666, reversed on other 
grounds, C.C.A., 69 F.2d 177— 
Oregon Short Line R. Co. v. Amer¬ 
ican Smelting ft Refining Co., C.C. 
A-Utah, 269 F. 898, 901, citing 
Corpus Juris—Roberts v. Crlss, C. 

C. A.N.Y., 266 F. 296. 11 A.L.R. 698 
—National Bank of Savannah v. I 
All, S.a, 260 F. 370, 171 C.aA. 286, 
reversing, D.C., AU v. All, 260 F.i 
120—In re Springfield Realty Co., 

D. aMlch. 267 P. 786. 

Ala.—Gill Printing Co. v. Goodman, 
189 So. 260, 224 Ala. 97—May v. 
Draper, 124 So. 89. 220 Ala. 214— 
Thomas v. Little, 96 So. 896, 209 
Ala. 590—Southern Cotton Oil Co. 
V. Enox, 81 So. 656, 202 Ala. 694. 
Axis.-National Union Indemnity Co. 
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V. Bruce Bros., 38 P.2d 648, 44 
Arlz. 464—United Bank; ft Trust 
Co. V. Joyner,'11 P.2d 829, 40 Arlz. 

j 229—^Bryant v. City of Bishee, 287 
P. 380, 881, 28 Arlz. 278, citing 
Corpus XnxlB—^Reilly v. Clyne, 234 
P. 36, 27 Arlz. 432, 40 A.L.R. 1005. 

Ark.—^Blanks v. American Southern 
Trust Co.. 9 S.W.2d 810, 177 Ark. 
832—Tate v. Gould, 299 S.W. 24, 
176 Ark. 806—Phillips v. Pine 
Bluff, S..& S. Ry. Co., 208 S.W. 
813, 137 Ark. 443. 

Cal.—^Paul V. Layne ft Bowler Cor¬ 
poration, 71 P.2d 817. 9 Cal.2d 661 
—Takeuchl v. Schmuck, 276 P. 845, 
206 Cal. 782—^Bank of Orland r. 
Harlan, 206 P. 76, 188 CaL 413— 
Asher v. Johnson, 79 P.2d 467, 461, 
26 CalJV.pp.2d 403, citing Corpus 
Juris—Holm v. Bramwell, 67 P.2d 
114, 20 Cal.App.2d 332—Mitchell 
V. Dllbeck, App., 66 P.2d 1261, 1263, 
citing Colpus Juris—Kings Lab¬ 
oratories V. Yucaipa Valley Fruit 
Co., 62 P.2d 1064, 18 Cal.App.2d 47 
—^Bacclocco V. Transamerica Cor¬ 
poration, 38 P.2d 417, 2 CaLApp.2d 
696—Von Kesler v. Baker, 2l P.2d 
1017, 131 Cal.App. 664—Smith v. 
California Thom Cordage, 18 P. 
2d 898, 129 CaLApp. 93—Conte v. 
Busby, 2 P.2d 468, 115 CalApp. 
782—Stevens v. Boyes Hot Springs 
Co., 298 P. 608, 118 Cal-App. 479— 
Wise V. Radis, 242 P. 90, 74 Cal. 
App. 766—Maryl^d (Casualty Co. 
V. Fidelity ft Casualty Co. of New 
York, 286 P. 210, 71 CalJV.pp. 492— 
Napa Valley Electric Co. v. Calis- 
toga Electric Co., 176 P. 699. 38 
CaLApp. 477. 

Colo.—Waddell v. Traylor, 64 P.2d 
1273, 99 Colo. 676—Baker v. Sock- 
well, 261 P. 648. 80 Colo. 309— 
Baker v. Couch, 221 P. 1089, 74 
Colo. 380. 

Conn.—Tator v. Valdeii, 198 A. 169, 
124 Conn. 96—Vaszauskas v. Vas- 
zauskas, 161 A. 856, 115 Conn. 418 
—^Di Blase v. Gamsey, ISO A. 81, 
103 Conn. 21—Stacy v. Brotliers, 
107 A. 618, 98 Conn. 690—Hanford 
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V. Connecticut Pair Ass’n, 103 A. 
338, 92 Conn. 621. 

jija,_^Brumby v. City of Clearwater, 

149 So. 203, 108 Pla. 683—^Plnley 
Method Co. v. Standard Asphalt 
Co. of Florida, 139 So. 796, 104 
Fla, 126. 

Qft.—^Bryson v. Keith, 199 8.E. 110, 
186 Ga. 616—Ploumoy v. High¬ 
lands Hotel Co., 163 S.E. 26, 170 
Ga 467, answers to certified ques¬ 
tions conformed to 153 S.E. 447, 
41 GaApp. 614—Chappell v. Sta¬ 
pleton, App., 198 S.E. 109—Glass 
V. Harwell, 149 S.E. 722, 40 Ga. 
App. 400 —Chatham Land & Hotel 
Co. V. City of Savannah, 129 S.E; 
18, 34 GaApp. 196—^Rittenbaum v. 
Cohen, 113 S.E. 828, 29 GaApp. 87 
—Benson v. Georgian Co., 94 S.E. 
644, 21 GaA.pp. 448—R A. Somers 
Si Co. V. Ja^ Cranston Co., 92 S. 
E. 772, 20 GaApp. 162—Barfield 
Music House v. Harris. 92 S.E. 
402, 20 GaApp. 42. 

Idaho.—McShane v. Quillln, 277 P. 
664. 47 Idaho 842—Mclntlre v. But¬ 
terfield Live Stock Co., 261 P. 237, 
238, 45 Idaho 206, citing Corpus 
Tnite—Deer Creek Highway Dist. 
V. Doumecq Highway Dist, 218 P. 
371, 37 Idaho 601—McPall v. Ar- 
kooah, 216 P. 978, 979, 37 Idaho 
243, citing Coxpns Juris—^Libby v. 
Pelham, 166 P. 676, 30 Idaho 614. 

m—ELnass v. Madison & Eedzie 
State Bank, 188 N.E. 836, 364 111. 
664, reversing 269 Ill.App. 688, ap¬ 
peal dismissed 64 S.Ot 632, 292 U. 
S. 599, 78 L.Ed. 1468, rehearing 
denied 64 S.Ct 714, 292 U.S. 604, 
78 L.Ed. 1466—International Coal 
ft Mining Co. v. Industrial Com¬ 
mission, 127 N.E. 703, 293 Ill. 624, 
10 A.L.H. 1010—^Lewy v. Standard 
Plunger Elevator Co., 218 111.App. 
306, affirmed 129 N.E. 776, 296 IlL 
295—Chicago Park Dist v. R. EL 
Herczel ft Co., 18 N.E.2d 744, 298 
lllApp. 216—Hoefeld v. Ozello, 213 
I11A.PP. 162, affirmed 126 N.E. 6— 
Cox v. Dewey, 282 Ill.App. 651— 
American Tank & Installation Co. 
V. Rudolph Wurlitzer Co., 264 ILL 
App 614. 

Ind.—Clark v. Southern Ry. Co., 119 
N.E. 689, 69 lnd.App. 697. 

Iowa.—Des Moines City Ry. Co. v. 
Amalgamated Ass’n of Street & 
Electric Ry. Employees of Amer¬ 
ica, Division 441, of Des Moines, 
213.N.W. 264, 204 Iowa 1196—Iowa 
Electric Co. v. Incorporated Town 
of Wlnthrop, 198 N.W. 14, 198 Io¬ 
wa 196—Allen v. Parka, 196 NIW. 
746, 196 Iowa 943—060. Burrell 
Inc. V. Fidelity ft Casualty Co. of 
New York. 188 N.W. 26, 198 Iowa 
860. 

Kan.—Morrison v. Bandt 67 P.2d 
684. 588. 145 Kan. 942, citing Cox- 
pns Jnxis-nJoslln v. Steffen Ice ft 
Ice Cream Co., 64 P.2d 941, 948, 
148 Kan, 409, citing Oorpna Juris 
—Ewing v. Halsey, 272 P. 187, 127 
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Kan. 86—^Harper v. Cox, 214 P. 
776, 113 Kan. 357. 

Ky.—Sparks v. Baker, 114 S.W.2d 
1146, 272 Ky. 663—Mack v. City of 
Mayfield. 39 S.W.2d 679, 239 Ky. 
420—Pox V. Petty, 30 S.W.2d 945, 
285 Ky. 240-J, B. Colt Co. v. 
Grubbs, 263 S.W. 749, 204 Ky. 189 
—Archie V. Brown, 209 S.W. 622, 
183 Ky. 692—Commercial Sec. Co. 
V. Archer, 201 S.W. 479, 179 Ky. 
842—Torlan v. Fuaua, 194 S.W. 
869, 176 Ky. 428, L.R.A.1917P 261. 
La.—W. T. Rawleigh Co. v. Hicks, 
App., 171 So. 616—Dumford v. Vic¬ 
tory Industrial Life Ins. Co., App., 
161 So, 647—Colonial Country Club 
V. Paul, 140 So. 168, 19 La.App. 
366—J. R. Watkins Co. v. Brown, 
126 So. 687, 18 La.App. 244. 

Me.—Pringle v. Gibson, 195 A. 695, 
rehearing denied 197 A. 553. 

Md-—Harrison v. Harrison, 153 A. 
68, 160 Md. 878. 

Mass.—^New Haven Road Const Co. 
V. Long. 168 N.B. 161, 269 Mass. 
16—Berman v. Coakley, 137 N.E. 
667, 243 Mass. 848—Ekmtman Mar¬ 
ble Co. V. Vermont Marble Co., 128 
N.B. 177, 236 Mass. 138—Boylston 
Bottling Co. V. O'Neill, 121 N.E. 
411, 231 Mass. 498. 2 A.L.R. 902— 
Duane v. Merchants' Legal Stamp 
Co.. 120 N.E. 870, 281 Mass. 113, 
certiorari denied 39 S.Ct 388, 249 
Xr.S. 613, 63 L.Ed. 802—Spencer v. 
Jones, 6 Gray 502. 

Mich.—Leland v. Ford, 228 N.W. 218, 
245 Mich. 699. 

Minn.—Selt* v. Michel, 181 N.W. 
102, 148 Minn. 80, 129 L.R.A. 1060 
—Holland v, Sheehan, 122 N.W. 1, 
2, 108 Minn. 362, 23 L.R.A.,N.S., 
610, 17 Ann.Cas. 687. 

Miss.—Green v. Brown, 133 So. 163, 
159 Miss. 893—Whittington v. H. 
T. Cottam Co., 130 So. 746, 168 
Miss. 847. 7$ A.L.R. 382. 

Mo.—^Idel V. Hamilton-Brown Shoe 
Co., 121 S.W.2d 817—Curry v. Dahl- 
berg, 119 S.W.2d 742, rehearing 
denied 112 S.W.2d 346—Taggart v. 
School Dtst No. 62, Carroll Coun¬ 
ty, 96 'S.W.2d 836, 887, 889 Mo. 
228, citing Corpus Juris—Jones v. 
Jones, 30 S.W.2d 49. 326 Mo. 1087 
—Crane v. Deacon, 253 S.W. 1068 
—^Rainer v. Western Union Tele¬ 
graph Co., App., 91 S.W.2d 202, 
206, quoting Corpus Juris—Miller 
V. Bowen Coal ft Mining Co., App., 
40 S.W.2d 485, 489, citing Corpus 
Juris—Jackson v. City of Colum¬ 
bia, App., 217 S.W. 869—Finley v. 
Williamson, 216 S.W. 748, 202 Mo. 
App. 276. 

Mont—Dorrell v. Clark, 4 P.2d 712, 
714, 90 Mont. 585, citing Corpus 
Juris—McManus v. Fi^lton, 278 P. 
126. 85 Mont 170, 67 A.L.B. 690— 
Clifford V. Great Falls Gas Co., 216 
P. 1114, 1116, 68 Mont 300, citing 
Corpus Juls—Glass v. Basin & 
Bay State Min. Co., 77 P. 802, 31 
Mont. 21. 

Neb.—State v. Farmers’ State Bank. 
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of Polk, 237 N.W. 862, 874, 121 
Neb. 547, quoting Corpus Juris. 
N.H.—^Town of Meredith v. Fuller¬ 
ton, 139 A. 369. 83 N.H. 124. 

N.J.—Morris v. Muller, 172 A. 63, 
reversed on other grounds 168 A. 
772, 11 N.J.M1SC. 866—Lehigh Val¬ 
ley R. Co. V. United Lead Co., 
183 A. 290, 102 N.J.Law 646. 

N.RI.—Delgado v. Delgado, 82 P,2d 
909, 42 N.M. 582, 118 A.L.R. 1176, 
citing Corpus Juris—State v. Cap¬ 
ital City Bank, 267 P. 993, 32 N. 

M. 369, 63 A.L.R. 1366. 

N.Y.—Reiner v. North American 
Newspaper Alliance, 181 N.H. 661, 
269 N.Y. 250. 83 A.L.R. 23, aflEIrm- 
ing 260 N.Y.S. 843, 233 App.Dlv. 

' 736—Municipal Metallic Bed Mfg. 
Corporation v. Dohbs, 171 N.E. 76, 
258 N.Y. 313, 68 A.L.R. 1376, re¬ 
versing 238 N.Y.S. 885. 228 App. 
DIv. 669—^Morgan Munitions Sup¬ 
ply Co. V. Stiidebaker Corporation 
of America, 123 N.B. 146, 226 N. 
Y. 94, affirming in part and re¬ 
versing in part 168 N.Y.S. 87, 180 
App.Dlv. 530—Sheridan v. Weber, 
299 N.Y.S. 726, 263 App.Dlv. 398— 
D1 Tomasso v. Loverro, 293 N.Y. 

S. 912, 250 App.Dlv. 206—Morse 
V. Morse Dry Dock ft Repair Co., 
291 N.Y.S. 996, 249 App.Dlv. 764 
—Sturm V. Truby, 282 N.Y.S. 483, 
246 App.DIv. 867—Rella v. Na¬ 
tional City Bank of New York, 271 

N. Y.S. 51. 240 App.Div. 513—Dar¬ 
ling V. Darling. 270 N.T.S. 667, 
241 App.Dlv. 67, affirmed 198 N.E. 
428,, 265 N.Y. 660—Westchester 
Housing Corporation v. Gramatan 
Improvement Co., 261 N.Y.S. 142, 
237 App.Div. 844, reargument de¬ 
nied 261 N.Y.S. 1011, 237 App.D!v. 
887—^Attriige v. Pembroke, 266 N. 

T. S. 267, 236 App.Dlv. 101—Land- 
ley V. Fiscsher, 286 N.Y.S. 868, 226 
App-TDiv. 352—^Panto v. Kentucky 
Distilleries ft Warehouse Co., 214 
N.Y.S. 19, 216 App.Dlv. 611—People 
V. Carlin, 181 N.Y.S. 389, 191 App. 
Dlv. 268—Chard v. Ryan-Parker 
Const Co., 189 N.Y.S. 622, 182 App. 
Dlv. 465—Romano v. Bono, 6 N.Y. 

S. 2d 204, 168 Misc. 897—Baldwin 
V. Lev, 297 N.Y.S. 963. 163 Mlac. 
929—^Lido Capital Corporation v. 
Eskelsen, 296 N.Y.S. 168, 162 Misc. 
823—Arbuzzese v. Norge Realty 
Corporation,' 271 N.Y.S. 889, 891, 
161 Misc. 463, citing Corpus Ju¬ 
ris—Karpel V. Sands, 258 N.Y.S. 
746, 144 Misc. 892—Bama v. Clif¬ 
ford: Country Estates, 258 N.T.S. 

• 671, 148 Misc. 813—Peck v. Sands, 
198 N.Y.S. 813, 119 Misc. 804, re¬ 
versed on other grounds 201 N. 

T. S. 931, 207 App.DIv. 879, which 
Is affirmed 144 N.E. 898, 238 N.Y. 
665—^Railroad Stores v. Fahyan ft 
Co., 197 N.Y.S. 816, 120 Misa 142 
—Gray v. Leggitt 169 N.Y.S. 31L 

N.C.—^Plorshelm Shoe Co. v. Leader 
Department Store, 198 S.E. 9, 218 
N.C. 76—Roberts v. Burton, 188 
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and in equity.’-^ Likewise, the general rule is j the same whether the contract is executory or 


S.B. 348, 194 N.C. 19—Waggoner 
V. Western Carolina Pub. Co., 130 
S.E. 609, 190 N.C. 829— Rush v. 
McPherson, 97 S.Er. 61p, 176 N.C. 
662—^Marshall v. Dicka, 94 S.E. 
614, 176 N.C. 38. 

N.D.—Mees v. Grower, 245 tl.W. 813, 
63 N.D. 74 — Divide County v. 
Baird, 212 N.W. 236, 55 N.D. 45, 61 
A.L.R. 296—Jarskl v. Farmers’ & 
Merchants’ State Bank of Hankln- 
aon, 206 N.W. 773, 53 N.D. 470— 
Oakes Nat. Bank v. Farmers’ State 
Bank, 201 N.W. 696, 52 N.D. 49. 
Ohio.—Massillon Savings & Loan 
Co. V. Imperial Finance Co., 161 
N.B. 646, 114 Ohio St 528—Polk, 
V. Cleveland Ry. Co., 161 N.E. 808, 

20 Ohio App. 317—Pagel v. Creasy, 
26 Ohio Clr.Ct,N.S.. 113—McCall 
Co. V- O’Neil. 17 Ohio N.P.,N.S.. 17 
—Second Nat Bank v. McDonald, 
14 Ohio N.P.,N.S., 336, reversed 
on other grounds 2 Ohio App. 497, 

21 Ohio Clr.Ct,N.S., 245, 26 Ohio 
Clr.Dec. 423—Harrington v. Halll- 
day. 4 Ohio N.P.,N.S., 281—Pape 
V. Standard Oil Co., 2 Ohio N.P., 
N.S.. 614, affirmed 6 Ohio Cir.Ct, 
N.S., 262, 17 Ohio Clr.Dec- 111. 

Okl.—Skirvin v. Sigler, 83 P.2d 680, 
631. 183 OkL 623, quoting Corpus 
dPoxls—Oklahoma Portland Cement 
Co. V. Pollock, 73 P.2d 427, 480, 
181 OkL 266, quoting Corpus JU- 
xls—Crawford v. McConnell, 49 P. 
2d 561, 664, 173 Okl. 620, citing 
Corpus Joris-^Flsk v. Ellis, 271 P. 
168, 133 Okl. 43—Trawlck v. Babin, 
261 P. 916, 128 OkL 187. 

Or,—Schramm v. Bank of California, 
Nat Ass'n, 20 P.2d 1093, 143 Or. 
546, rehearing denied 23 P.2d 827, 
143 Or. 646—Thielaen v. Blake, j 
Moffltt & Towne, 17 P.2d 660, 1421 
Or. 69—Rosenkrantz v. Baxde, 214 
P. 893, 107 Or. 338—Holder v. 
Holder, 185 P. 241, 251, 95 Or. 180, 
citing Corpus Jlixis. 

Pa.—Tucker v. Binenstock, 166 A. 
247, 810 Pa. 264—Dubbs v. Kramer, 
153 A. 788, 802 Pa. 456—Braum v. 
Potter Title & Trust Co., IBS A, 
761. 301 Pa. 866, 72 A-L.R. 1109— 
Anderson v. Horst 300 A. 721, 182 
Fa.Super. 140—Atkloaon v. Sapo- 
Tits, 87 Pa.Super. 876—Highland 
V. Russell Car & Snow Plow Co., 
87 Pa.Saper. 236, affirmed 186 A. 
769, 288 Pa. 280, certiorari grant¬ 
ed 47 S.Ct 668, 374 U.S. 781, 71 
. L.Ed. 1326, affirmed'49 S.Ct 814, 
379 U.S. 263, 78 LuEd. 888—Brfinnerl 
V. Pecarsky, 86 Pa-Super. 414— 

. Employers’ Mut Ina & Service 
'Co. V. Fakradoonl, 84 Pa.Super. 682 
, ^Digestive Ferments Co, v. Amer- 
ilean Chemical laboratories, 80 Fa. 
Super. 378—Taft v. Rlesemnan, 7 
FaDist 496—Monongahela Drug & 
Mfg: Co. V. Gibson Distilling Co., 
9 PaJDist .& Co. 721—Folwell t. 
Stuart. 4 PaCo. 80. 


R. L—G. W. McNear, Inc. v. Ameri¬ 
can & British Mfg. Co., 107 A. 
242, 42 R.I. 302. 

S. C.—Hinnant v. Southern Ry. Co., 
100 S.E. 709, 113 S.C. 19. 

Tenn.—Rust v. Newby, 100 S.W.2d 
989, 990, 171 Tenn. 127, citing Cor¬ 
pus Juris—Eastern Products Cor¬ 
poration V. Tennessee Coal, Iron & 

R. Co., 269 S.W. 4, 161 Tenn. 239. 
40 A.L.R. 1488, leave to file peti¬ 
tion for certiorari granted 46 S.Ct 
512. and certiorari denied Federal 
Trade Commission v. Eastman Ko¬ 
dak Co.. 46 S.Ct 100, 269 U.S. 
672, 70 L.Bd. 418—Fly v. Wooda 
13 TenaApp. 310—Aste v. Ger¬ 
mania Bank & Tbrnst Co., 6 Tenn. 
CIvJl,. 121. 

Tex.—Campbell v. Hood, Com.App., 
36 S.W.2d 93. 86 A.L.K 266, re¬ 
versing Hood V. Campbell. Civ. 
App., 2 S.W,2d 925—Hennessy v. 
Automobile Owners’ Ina Ass’n, 
CoraApp.. 282 S.W. 791, 46 A.L.R. 
621, reversing, Civ.App., 278 S.W. 
1024—Groves v. Whittenburg, Civ. 
App., 120 S.W.2d 870—Dillon v. 
Nlcodeme, Clv.App., 117 S.W.2d 868 
—^Beaumont Rice Mills v. Dlsb- 
man, Clv.App.. 106 S.W.2d 1067— 
Woolsey v. Panhandle Refining 
Co., C1V.APP.. 97 S.W.2d 267—Dun¬ 
can V. Piper, Clv.App., 79 S.W.2d 
172—Ward v. Ward, Clv-App., 68 

S. W.2d 1071, error dismissed— 
Randolph v. Armstrong, Civ.App., 
67 S.W.2d 927—First Nat Bank v. 
First Nat Bank, Civ.App., 53 S.W. 
2d 75, error I dismissed—^Montgom¬ 
ery Ward & Co. v. Lusk, Civ.App., 
62 S.W.2d 1110, error refused— 
American Refining Co. v. Gasoline 
Products Co., CivJlPp., 294 S.W. 
967—Dlbrell v. Central Nat Bank 
of San Angelo, CivJi.pp., 293 S.W. 
874—Sabina Motor Co. v. W. C. 
English Auto Co., ClvApp., 288 S. 
W. 224, reversed on other grounds, 
CoxaApp., 291 S.W. 1088—^Fergu¬ 
son V. Mounts, Clv.App.,.281 S.W. 
616—^E. P. Lipscomb & Co. v. Or¬ 
donez, Ciy.App., 276 S.W. 955, re¬ 
versed on other grounds, Copa 
App., 286 S.W. 1060—Texaa Em¬ 
ployers’ Ina Ass’n v. Tabor, Clv. 
App., 274 S.W. 509, affirmed, Cora 
App., 288 S,W. 779—Amarillo OU 
Co. V. Ranch Creek Oil & Gas Co., 
Civ.App., 271 S.W* 146, error dis¬ 
missed, Com.App., 288 S.W. 1114— 
Trinity Nat Bank of Trinity v. 
Gates, CivJlpp.. 261 S.W. 833— 
Gulf, C. & S. F. Ry. Co. v. Buck- 
holts State Bank, CivApp., 268 S. 
W. 491, reversed on other groimds, 
CoxaApp., 270 S.W. 1008—^Foster v. 
Beall. Ctv.App., 242 S.W. 1117— 
Bonnie & Co. v. Blankenship, Clv. 
App., 208 S.W. 934—California 
State Life Ina Co. v. Krlng, dv. 
App., 208 S.W. 873—Sherrill v. 
Union Lumber Co., QvJlpp., 207 S. 
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■W. 149—Dodd V. W. T. Rawlelgh, 
Clv.App., 203 S.W. 131—Pennsyl¬ 
vania Rubber Co. v, McClain, Civ. 
App., 200 S.W. 686—Hall v. Ed¬ 
wards, Clv.App., 194 S.W. 674, re¬ 
versed on other grounds. Coxa 
App., 222 S.W. 167—^Varn v. Gon¬ 
zales, Clv.App., 193 B.W. 1132, re¬ 
versed on other grounds. Coxa 
App., 222 S.W. 643. 

Utah.—Neil v. Utah Wholesale Gro¬ 
cery Co„ 210 P. 201. 61 Utah 22, 
error dismissed 44 5.Ct. 468, 266 
U.S. 672, 68 L.Bd. 1185—Baker v. 

’ Latses, 206 P. 553, 60 Utah 38. 

■Vt—^Advance Whip & Novelty Co. v. 
Benevolent Protective Order of 
Elks of Montpelier, 170 A. 95, 106 
Vt 72. 

Va—^Amerlcan-LaFrance & Foamite 
Industries v. Arlington County, 133 
S.B. 758—Waller v. Banes’ Adm’r, 
167 S.IL 721, 166 Va 389—Old 
Dominion Transp. Co. v. Hamlltoa 
131 S.E. 850, 146 Va 694, 46 A.L. 
R. 186—Clay v. Butler, 112 S.E. 
697, 132 Va 464. 

Wash.—WUder v. Nolte, 79 P.2d 682 
—Wright V. Corbin, 67 P.2d 868, 
871, 190 Wash. 260, quoting Corpus 
Jorla—Girons Inv. Co. v. Richard¬ 
son, 60 P.2d 42, 184 Wash. 118— 
Miller v. Myers, 291 P. 1115, 168 
Wash. 643—^Duteau v. Dresbaob, 
194 P. 647, 113 Wash. 646, 16 A. 
L.R. 1430—Eggleston v. Pantages, 
176 P. 34, 103 Wash. 458. 

W.Va—Gay v. Gibson, 182 S.B. 717, 
719, 101 W.Va 284, citing Corpus 
Juris. 

Wls.—Kryl v. Frank Holton ft Co., 
259 N.W. 828, 217 Wls. 628. 

Wyo.—Claus v. Fanners ft Stock- 
growers State Bank, 63 P.2d 781. 

IS C.J. p 498 note 18, and 13 C.J. P 
807 note 60. 

12. U.S.—Commissioner of Internal 
Revenue v. Hyde, C.C.A., 82 F.2d 
174—Gasoline Products Co. v. 
Champlln Refining Co., D.C.M&, 46 
F.2d 611—Oregon Short Line R. 
Co. V. American Smelting ft Re¬ 
fining Co., aCA-Utah, 269 F. 898, 
901, citing Corpus Juris. 

Ala—^Underwood v. Singer Sewing 
Mach. Co., 146 So. 138, 139, 225 
Ala 680, citing Corpus Juris. 

Ark.—^Tate v. Gould, 299 S.W. 24, 
176 Ark. 306. 

CaL—Morey v. Paladinl, 203 F. 760, 
187 CaL 727. 

Colb.—Union Mut Ina Co. Securi¬ 
ties Corporation 268 P. 408, 83 
Colo. 176—Baker v. Cbuch, 221 P. 
1089, 74 Colo. 380. 

Ind.—Roth V. Bolens, 169 N.1L 840, 
90 Ind.App. 641. 

IlL—Booth V. Edwards, 158 N.B. 
677, 822 HL 489. 

Ky.—Robenson v. Tanit, 6 S.W.2d 
271, 224 Ky. 66—Damron v. Cali, 
7 S.W.34 1069, 325 Ky. 160. 
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ex€cuted.^® 

This rule is made for the protection of the pub¬ 
lic and not for the benefit of the parties its 
object in refusing relief to either party where the 
contract is executed is not to give validity to the 
transaction but to deprive the.parties of all right 
to have either enforcement of, or relief from, the 
illegal agreement.i5 In such cases the defense of 


illegality prevails, not as a protection to defend¬ 
ant, but as a disability in plaintiff. The court does 
not give effect to the contract, but merely re¬ 
fuses its aid to undo what the parties have al¬ 
ready done.l® While it may not always seem an 
honorable thing to do, yet a party to an illegal 
agreement is permitted to set up the illegality as 
a defense, even though it may be alleging his own 
turpitude.i7 


Minn.— Llndblood v. Warren Mining' 
. Co., 194 N.W. 778. 166 Minn. 317. 
jfel).—state v. J’armers* State Bank 
of Polk, 237 N.W. 862, 874, 121 
Neb. 547, Quoting Corpus Ottrls. 
N.J.—Cameron v. International Alli¬ 
ance of Theatrical Stage Hm- 
ployees and Moving Picture Oper¬ 
ators of U. S. and Canada, Local 
Union No. 384, of Hudson County, 
176 A 692, 118 N.J.Eq. 11, 97 A 
L.R. 694. 

OWL— Sklrvin V. Sigler, 83 P.2d 630, 
531, 183 OkL 523. quoting Corpus 
Jnxls—Board of Education of City 
of Shawnee v. American Nat Co., 
276 P. 285. 136 Okl..253. 

Or.— Bosenkrantz v. Barde, 214 P. 
898, 107 Or. 338. 

Pa.—Braum v. Potter Title & Trust 
Co, 152 A 761. 758, citing Corpus 
juris. 

Tenn.—Tennessee Hermitage Nat'l 
Bank V. Bruce, 9 TenmApp. 321/ 
WasL—Wright v. Corbin, 67 P.2d 
868, 871, 190 Wash. 260, quoting 
Ooxpns Jorlik 

W.Va,—^Brown v. Wylie, 2 W.Va. 502, 
98 Am,D. 781. 

Wyo.—Hodge v. Gteorge, 200 P. 96. 
101, '27 Wyo. 423, citing Corpus 
Juris. 

18 aJ. P 496 note 19. 

13; U.S.—Oregon Short Line R. Co. 
t. American Smelting & Refining 
Co., aC.AUtali, 269 P. 898, 901, 
citing Corpus JUris—Western In¬ 
demnity Co. y. Crafts, Ohio, 240 F. 
1, 168 C.C.A 87. 

Ark.—Arkansas State Highway Com¬ 
mission V. Keaton, 69 S.W.2d 481, 
18 ? Ark. 306. 

Cal—Cole V. Manning, 248 F. 1066, 
78 CaLApp. 66. 

Ga-411asB v. Harwell, 149 B.H 722, 
40 Ga.App. 400—^R. A Somers & 
Co. T. Jack Cranston Co., 92 S.E. 
772, 20 Ga.App. 152. 
pL—Vock V. Vock, 6 N.B.2d 843, 866 
, m. 482, 109 ,AL.R. 1170. 

Mass.—Bauer v. Bond & Goodwin, 
188 N.B. 708, 286 Mass. 117. 

Mich.—Turner v. Schmidt Brewing 
Co.. 270 N.W. 760, 278 Mich. 464 
—Day V. Chamberlain; 198 N.W. 
824, 223 Mich. -278. 

Neb.—State v. Fanners’ State Bank 
of Polk, 237 N.W. 862, 874, 121 
' Neb. 647, quoting Corpus Juris. 
N.M.—Delgado v. Delgado, 82 P.2d 
909, 911, 42 N.M. 682, citing Corpus 
JoBids. ■ I 


N.T,—^Di Tomasso v. Loverro, 293 N. 

T.S. 912, 260 App.Dlv. 206. 

Ohio.—^Polk V. Cleveland Ry. Co., 161 
N.B. 808, 20 Ohio App. 317. 

Okl.—Skirvln v. Sigler, 88 P.2d, 630, 
531, 183 OkL 623, quoting Corpus 
Juris. 

Pa.—Ankeny v. Lohr, 99 Pa-Super. 
203. 

Tex.—Woolaey v. Panhandle Refining 
Co.. Clv.App.. 97 S.W.2d 267—Riha 
V. Osterrltter, CIv.App., 61 B.W.2d 
868, error refused. 

Wash.—Wright v. Corbin, 67 P.2d 
868. 871, 190 Wash. 260, quoting 
Corpus Juris. 

13 C.J. p 496 note 20. 

1*. U.S.—Twin City Pipe Line Co. I 
V. Harding Glass Co.. Ark., 61 S. 
Ct 476, 288 U.S. 863, 76 L.Bd. 1112, 
83 AL.R. 1163, reversing, C.C.A, 
Harding Glass Co. v. Twin City 
Pipe Line Co.. 39 F.2d 408, certlo-1 
rarl granted Twin City Pipe Line 
Co. V, Harding Glass Co.. 61 S.Ct 
74, 282 U.S. 826. 76 L.Ed. 736— 
Steele v. Drummond, 48 S.Ct 63, 
276 U.S. 199, 72 L.BdL 238, af¬ 
firming, C.C.A, Drummond v. 
Steele, 11 P.2d 695, certiorari 
granted Steele v. Drummond, 46 S. 
Ct. 633, 271 U.S. 658, 70 L.Bd. 1136. 
Conn.—^Tator v. Talden, 198 A 169, 
124 Conn. 96. 

Idaho.—McFall v. Arkoosh, 215 P. 
978, 37 Idaho 243. 

IlL—Parish v. Schwartz, 176 N.E. 
767, 344 m. 663, 78 AL.R. 1082, 
sArming 262 IHApp. 591. 

Mich.—Meek v. Wilson, 278 N.W. 
781, 283 Mich. 679. 

Miss.—American Mfg. Co. v. Cres¬ 
cent Drug Co., 78 So. 883, 113 Miss. 
180, L.RJL1917D 482. 

Mo.—Rainer v. Western Union Tele¬ 
graph Co., App., 91 S.W.2d 202, 
206, citing Corpus Juris—Miller v. 
Bowen Coal & Mining Co., App., 40 
S.W.2d 485. 

15. Conn.—Tator v. Valden, 198 A 
169, 124 Conn. 96—Vaazauskas v. 
Yaszauskas, 161 A 866, 116 Conn. 
418. 

Idaho.—McConnon v. Holdesi. 204 P. 
656, 86 Idaho. 75. 

Ky.—Scobee v. Brent 216 g.W. 76, 
186 Ky. 734. 

Mass.—Zytka v. ‘Dmochowskl, 18 N. 
E.2d 832. 

N.T.—Sheridan v. Weber, 299 N.T.S. 
726, 262 App.Div. 398. 
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Tex.—Woolsey v. Panhandle Refining 
Co., Civ.App,, 97 S.W.2d 257—Wil¬ 
liams V. Flowers, Clv.App., 265 S. 
W. 1020. 

13 C.J. p 496 note 21. 

10. Mias.—^Lowenhurg v. Klein, 87 
So. 653, 125 Miss. 284. 

Neb.—In re Lowe’s Estate, 175 N. 
W. 1016. 104 Neb. 147. 

OkL—Skirvln v. Sigler, 83 P.2d 630, 
531, 183 OkL 528, quoting Corpus 
Juris. 

Tenn.—Rust v. Newby, 100 S.W.2d 
989, 990, 171 Tenn. 127, citing Cor¬ 
pus Jnxls. 

13 C.J. p 496 note 22. 

17. III.—Vock V. Vock, 6 N.B.2d 843, 
865 IlL 432. 109 AL.R. 1170. 

Mass.—^Nickel v. For, 169 N.E. 641, 
262 Mass. 170. 

Me.—Augusta Trust Co. v. Augusta, 
H & G. R. Co., 187 A I, 134 Me. 
314. 

Mo.—^Rainer v. Western Union Tele¬ 
graph Co., App., 91 S.W.2d 202— 
Schlhl V. Miller, App., 268 S.W. 
434. 

Mont—^McManus v. Fulton, 278 P. 
126, 86 Mont 170, 67 AL.R. 690. 

N.J.—Cameron v. International Alli¬ 
ance of Theatrical Stage Em¬ 
ployees and Moving Picture Op¬ 
erators of U. S. and Canada, Lo¬ 
cal Union No. 384, of Hudson 
County, 176 A 892, 118 N.J.Bq. 11. 
97 AL.R. 694. 

N.T.—^Bay Parkway Nat Bank of 
Brooklyn v. Shalom, 200 N.E. 685, 
270 N.T. 172, reversing Bay Park¬ 
way Bank of Brooklyn in New 
Tork V. Shalom, 278 N.T.S. 360, 
244 App.Div. 728, reargnment de¬ 
nied 2 N.E.2d 681, 271 N.T. 632— 
Bolivar v. Monnat, 248 N.T.S. 722, 
232 App.Div. 83, modifying Bollver 
V. Monnat 238 N.T.S. 616, 135 
Misc. 446—^McCralth v. Buss, 190 
N.T.S. 597, 198 AppJJlv. 624. 

Pa.—^Bruno v. Cara, 176 A 868, 116 
Pa.Super. 644—Jotte v. Miller, 10 
Fa.Dlst & Co. 288. 

Tex.—Anderson v. O’Briant, Civ. 
App., 8 S.W.2d 842, error refused. 

Utah.—^Elggren v. Woolley, 228 P. 
906, 64 Utah 183. 

Wash.—^Eggleston v. Pantages, 175 
34, 108 Wash. 468. 

W.Va.—Gay v. Gibson, 132 S.B. 717, 
719, 101 W.Va. 284, citing Corpus 
Juris—^Haymond v. Hyer, 92 S.E. 
864, 80 W.Va. 694, L.RA.1818B. 1. 

18 C.J. p 496 note 23. 
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Money paid under an agreement which is execut¬ 
ed, whether as the consideration or in perform¬ 
ance of the promise, cannot be recovered back, 
where the parties are in pari delicto;^* and goods 
delivered or lands conveyed under an illegal agree¬ 
ment are subject to the same rule.^f 

When public a party. The ordinary rule govern¬ 
ing individuals, that when a contract against pub¬ 
lic policy is executed the law will leave the par¬ 
ties where it finds them, does not apply where the 
public is one of the parties.20 

§ 273. Exceptions 

The general rules set forth in the preceding sec¬ 


tion have many important exceptions which are dis¬ 
cussed in the sections immediately following. For 
later cases consult the Pocket Parts. 

§ 274. — Where Parties Are Not in Pari 
Delicto 

Relief will be afforded where the parties are not 
equally at fault and public policy will be advanced. 

Where the parties to a contract against public 
policy or otherwise illegal are not in pari delicto, 
or equally guilty, which they may not be, and where 
public policy is considered as advanced by allowing 
either, or at least the more excusable of the two, 
to sue for relief against the transaction,.relief will 
be given.2i The cases of this character are gen- 


1& U.S.—Second Russian Ins, Co, 

V. Miller, N.T., 45 S.Ct. 693, 268 U. 
S. 662, 69 L.E!d. 1088, affirming, 
C.C.A., 297 F. 404—Sherman & El¬ 
lis 7 . Indiana Mut Casualty Co., 

C. C.A.Ind., 41 F.2d 588, certiorari 
denied 61 S.Ct 107, 282 U.S. 893, 
75 L.Bd. 787—Marshall v, Lovell, 

D. aMinn., 11 F.Sd 632, affirmed, 
aCJL, 19 F.2d 751, certiorari de¬ 
nied 48 S.Ct 207, 276 U.S. 616, 72 
L.Ed. 783—U. S. V. Galbreath, D. 
C.CaL, 8 F.2d 860—Detroit Edison 
Co. v. Main Island Creek Coal Co., 
aC.A,Va., 293 F. 496—Detroit Ed¬ 
ison Co. 7. Wyatt Coal Co., CCA, 
Va., 298 P. 489—In re Bankers 
Trust Co. of Detroit, D.C,MIch., 16 
P.Supp. 21. 

.^—Booker T. Washington Burial 
Ina Co. V. Roberts, 168 So. 409, 
228 Ala. 206—Lunsford v. First 
Nat Bank, 141 So. 673, 224 Ala. 
679. 

Arlz.—^Brown v, Peterson, 288 P. 896, 
27 Arlz. 418, rehearing denied 285 
P. 1117, 28 Aria. 121. 

Ark.—Shackleford v. Thomas, 82 S.| 

W. 2d 810, 182 Ark. 797—Tate v. 
Ctould, 299 S.W. 24, 175 Ark. 806. 

Cat—^Takeuchl v. Schmuck, 276 P. 
346, 206 Cal. 782. 

Conn,—Greenberg v. Evening Post 
Ass’n, 99 A. 1037, 91 Cona 371, 
Idaho.—MeSbane v. Qulllln, 277 P. 
664, 47 Idaho 542—McPall v. Ar- 
koosb, 215 P. 978. 979, 87 Idaho 
248, citing Ooipiu Juris. 

HL—Vock V. Vock, 6 N.B.2d 843, 865 
IlL 482, 109 A.L.R. 1170—Mitchell 
V. Clem, 128 N.E. 816, 295 Ill. 160 
—Cox v. Dewey. 282 IlLApp. 661 
—Gloyd V. Hotel La Salle Co., 221 
niA-pp. 104—^Newman v. Ross, 202 
IlLApp. 499—^Ryan v. Allen, 188 
DlJlpp. 62. 

Ey.—Hunt v. Smith, 280 S.W. 986, 
*40. 191 Ky. 443, 17 A.L.R. 6^8, 
quoting Ooxpu Juris—clones v. 
Henderson 226 S.W. 84, 189 Ey. 
412, -20 A.LJL 1471—Johnson v. 
McSUlUop, ,199 S.W. 1070, 178 Ky. 
707, L.1LA.1918C 244—Buckeye 


Garment Co. v. Hieatt, 198 S.W. 
21, 177 Ky. 788. 

Mass.—^Zytka v. Dmochowskl, 18 N. 

I E2d 832. 

Mich.—Groves v. Jones, 233 N.W. 
i 876, 252 Mich. 446. 

Misa—City of New Tork Ina Co. v. 
Greenwood International Co., 155 
So. 346, 170 Miss. 644. 

Mo.—^Idel V- Hamilton-Brown Shoe 
Co., 121 S.W.2d 817—Whitmer v. 
Nichols. 8 S.W.2d 63, 320 Mo. 63— 
Boyer v. Gamer, App., 15 S.W.2d 
893. 

Mont.—Brush v. City of Helena, 169 
P. 285, 64 Mont 254. 

N.Y.—Union Exch. Nat Bank of 
I New Tork v. Joseph, 181 N.E. 905, 

I 231 N.T. 260, 17 A.L.R. 828, an¬ 
swering questions certified 185 N. 

I T.S. 408, 194 App.Div. 295—West¬ 
chester Housing Corporation v. 
Graxnatan Improvement Co., 261 
N.Y.S. 142, 237 App.Div. 844, re- 
argument denied 261 N.Y.S. 1011, 
287 App.Div. 887—Pabre v. O’Don¬ 
ohue, 178 N.Y.S. 472, 186 App.Div. 
779, affimaing 168 N.Y.S. 90, 180 
App.Div. 566—Union Exch. Nat 
Bank of New York v. Joseph, 186 
N.Y.S. 408, 194 App.Dlv. 296, cer- 
tlfled questions answered 131 N.E. 
905. 231 N.T. 250, 17 A.L.R. 828. 
N.C.—Blarshall v, Dicks, 94 B.E. 614, 
175 N.a 38. 

N.D.-r-Janzen v. Crum, 197 N.W. 188, 
60 N.D. 644. 

Op.—M eyer v. Barde, 228 P. 121, 112 
Or. 197—Hodler v. Hodler, 186 P. 
241, 95 Or. 180, rehearing denied 
187 P. 604, 95 Or. 180. 

Pa—New York & Pennsylvania Co. 
V. Cunard Coal Co.. 182 A. 828, 286 
Pa 72—^Levine v. Pittsburgh State 
Bank, 127 A, 68, 281 Pa 477—De¬ 
posit Nat Bank v. Beaver Trust 
Co.. 68 PaSuper. 468—^Frlel v. 
JankoskL 6 PaJ>i8t & Co. 884. 
Tex.—Washer v, Smyer, 211 S.W. 
986, 109 Tex. 898, 4 A.L.R 1820, 
reversing Prudential Life Ins. Co. 
of Texas V. Smyer, Clvj^.pp,, 183 

S. W. 826—^New Century Mfg. Co. 

T. Scheurer, CozaApp., 46 S.W.2d. 
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660, reversing, CivApp., 80 S.W.2d 
888—Minardus v. Zapp, Civ.App., 
112 B.W.2d 496—^Woolsey v. Pan¬ 
handle Refining Co., dvJlupp., 97 

S. W.2d 257—Poster v. Beall, Civ. 
App., 242 S.W. 1117—Wright V. 
Wight & Wight Clv.App., 229 S. 
W. 881. 

Va—Bills V. Peoples Nat Bank of 
Manassas, 186 S.E. 9, 166 Va 889. 
Wyo.—WIlUs V. WilUs, 64 P.2d 814, 
49 Wyo. 296, denying ^hearing 49 
P.2d 670, 48 Wyo. 403. 

18 C.J. p 496 note 24. 

19, U.S.—Marshall v. LoveU, C.CjL 
Mina, 19 F.2d 761, affirming, D.C.. 
11 F.2d 682, and certiorari denied 
48 act 207, 276 U.S. 616, 72 L.Ed, 
733. 

AJa—Lunsford v. First Nat Bank, 
141 So. 673, 224 Ala 679. 

CaL—Bank of Orland v. Harlan, 206 
P. 75, 188 Cal. 418. 

Neb.—Citizens’ Nat Bank v. Polskl, 
241 N.W. 110, 122 Neb. 668. 

N.T.— First Citizens’ Bank & Trust 
Co. of Utica V. Speaker, 294 N.T.a 
787, 250 App.Div. 824, modifying 
287 N.Y.a 831, 159 Mlsa 427. 

S.D.—Anderson v. Craven, 281 N.W. 
688, 67 S.D. 168. 

Tex.—Hall v. Edwards, CoiaApp., 
222 S.W. 167, reversing, ClvJipp., 
194 S.W. 674—Woolsey v. Panhan¬ 
dle Refining Co., CIv-App., 97 aW, 
2d 257. 

18 aJ. p 497 note 26. 

2a Ga—^Burke v. Wheeler County, 
187 S.E. 246, 249, 54 GaApp. 81, 
citing Corpus Juris. 

Tex.—C. C. Slaughter Cattle Co. v. 
Potter County, 236 SW. 296, 817, 
quoting Corpus Jnxla 
18 aJ. p 497 note 26. 

21. U.S.—Tumbow v. Lamb, CCA. 
Tex, 96 F.2d 29, 31, citing O.rpus 
Joiris—Marshall v. Lovell, C.CA. 
Minn., 19 F.2d 751, affirming, D.C.. 
11 F.2d 632, and certiorari deziled 
48 act 207, 276 U.a 616, 72 L. 
Ed. 783. 

Ala—Horticultural Development Co. 

T. Schneider, 146 So. 185, 186, 225 
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erally where the party asking to be relieved from 
the effect of an illegal agreement was induced to 
enter into the same by means of fraud. Here he is 
not regarded as being in pari delicto with the other 
party, and the court may relieve him .22 The same 


is held where the complaining party has entered in¬ 
to the illegal contract through the duress or undue 
influence of the other.28 If one party is but an in¬ 
strument in the hands of the other, then they are 
not in pari delicto. If the mind of one of the par- 


Ala. 667, quoting Corpus Jlizls— 
Holley V. Florals Telephone Co., 
138 So. 726, 232 Ala. 415—Wright 
V. Martin, 107 So. 818, 214 Ala. 384. 

CaL— Smith v. Bach, 191 P. 14, 183 
Cal. 269 —Becker v. Stlneman, 2 P. 
2d 444, 115 CaLApp. 740—Hemme- 
on V. Amalgamated Copper Mines 
Co., 273 P. 74, 95 CaI.App. 400— 
Smith V. Bach, 201 P. 611, 64 ,CaL 
App. 286. 

Colo.—Menzel v. Niles Co., 281 P. 
864, 86 Colo. 320, 65 A.L.R. 996. 

X).a— Chambers v. Burougha, 44 
App.D.C. 168, certiorari de.iied Bur¬ 
roughs V. Chambers, 36 S.Ct 284, 
239 U.S. 649, 60 L.Ed. 485. 

Ill—Vock V. Vock, 6 N.E.2d 843, 366 
HI. 432, 109 A.L.R. 1170—^Albers 
V. Continental Illinois Bank & 
Trust Co., 17 N.B.2d 67, 296 IIL 
App. 696—Chesnutt v. Schwartz, 
12 N.E.2d 912, 293 IlLApp. 414. 

Iowa.—In re Sylvester's Estate, 192 
N.W. 442, 195 Iowa 1829, 80 AI 1 .R. 
180—Geo. Birrell, Inc., v. Fidelity 
& Casualty Co. of New York, 188 
N.W. 26, 193 Iowa 860. 

Kin.—Graves v. O’Brien, 207 P. 198, 
111 Kan. 320—Thacker v. Smith, 
176 P. 983. 108 Kan. 641. 

Ky.—Carpenter v. Arnett, 96 S.W.2d 
693, 265 Ky. 246—^Rogers v. Sam¬ 
ples. 268 S.W. 799, 207 Ky. 150. 

Mich.—Groves v. Jones, 233 N.W. 
876, 252 Mich. 446. 

Ulnn.-^uinn v. U. S. Fidelity & 
Guaranty Co.. 204 N.W. 15^, 168 
Minn. 820. 

Mont—Clifford v. Great Falla Gas 
Co., 216 P. 1114, 1116, 68 Mont 
300, Citing COTpu Juris. 

Neb.—Banker’s Surety Co. v. Willow 
Springs Beverage Co., 176 N.W. 82, 
84, 104 Neb. 178, citing Oorpus 
Jnzis. 

N.J.—McAUlster v. McAllister Coal 
Co., 190 A 63. 121 N.J.Eq. 249, af- 
Arming 184 A 716, 120 N.J.Eq. 394 
—McAllister v. McAllister Coal 
Co., 190 A 52, 121 N.J.Eq. 248, af¬ 
firming 184 A. 716, 120 N.J.Bq. 
394. 

N.T.—Bolivar v. Monnat 248 N.Y.S. 
722, 232 App.Div. 83, modifying 
Bollver V. Monnat, 238 N.Y.S. 616. 
186 Misc. 446—Higgins v. Hocking 
Valley Ry. Co., 177 N.Y.S. 444, 188 
App.Dlv. 684—^Bama v. Clifford 
Country Estates, 268 N.Y.S. 671,143 
Misc. 818—Gray v. Leggitt, 169 N. 
Y.S. 811. 

N.a—Courtney v. Parker, 92 S.B. 824, 
173 N.C. 479. 

NJ).-^anzen v. Cnun, 197 N.W. 138, 
139, 50 N.D, 644, citing Corpus Ju- 
Olson V. Union Central Life 


Ins. Co.. 226 N.W. 124, 68 N.D. 
176, followed in Lindblom v. Same, 
226 N.W. 668, 68 NJ). 281. 

Okl.—Goodwin v. State ex rel. Cran¬ 
dall. 31 P.2d 841, 843, 168 Okl. 4, 
quoting Corpus JUxis. 

Or.—Turney v. J. H. Tillman, 228 P. 
983, 112 Or. 122. 

Tex—Smeltzer v. McCrory, Civ. 
App., 101 S.W.2d 860—Pfeuffer v. 
Haas, Civ.App., 66 S.W.2d 111, er¬ 
ror dismissed—Dibrell v. Central 
Nat Bank of San Angelo, Civ. 
App., 293 S.W. 874, 898, quoting 
Corpus Juris—Ralls v. Ralls, Civ. 
App., 266 S.W. 688, 696, citing Cor¬ 
pus Juris—Fred Miller Brewing 
Co. V. Coonrod, Civ.App., 230 S.W. 
1099, error refused—Trammell v. 
San Antonio Life Ins. Co., Civ. 
App., 209 S.W. 786. error refused. 
Wls.—Washington County v. Froeh- 
lich Mercantile Co., 228 N.W. 575, 
198 Wls. 56—Badger Coal, etc., Co. 
V. Sterling MidUnd Coal Co., 192 
N.W. 461. 180 Wls. 79. 

18 C.J. p 498 note 29. 

Besoission of executed contract 
The mle that a contract once ex¬ 
ecuted may not be rescinded by ei¬ 
ther party is based on the rule of 
in pari delicto, and it does not apply 
where an attempt is made to recover 
by a receiver not In pari delicto.— 
Albers v. Continental Illinois Bank 
& Trust Co., 17 N.B.2d 67, 296 HL 
App. 696. 

2A. Ala.—Horticultural Develop¬ 

ment Co. V. Schneider, 146 So. 136, 
136, 226 Ala. 667, quoting Corpus 
Juris. 

CaL—Taylor v. HammeL 178 P. 647, 
39 CaLApp. 205. 

IIL—Vock V. Vock, 6 N.B.2d 848, 366 
IIL 432, 109 AKR. 1170. 

Kan.—Thacker v. Smith, 175 F. 898, 
894, 103 Kan. 641, citing Corpus 
JuxlB. 

Ky.—Carpenter v. Amett, 96 S.W.2d 
698, 266 Ky. 246. 

Mass.—Berman v. .Coakley, 187 N.E. 

667. 243 Mas^. 348. 

MlchL— Groves v. Jones, 238 N.W. 
375, 262 Mich. 446. 

N.J.—McAllister v. McAllister Coal 
Co., 184 A 718, 120 N.JJEIq. 394, 
affirmed 190 A 52, 121 N.J.Eq. 248, 
and 190 A 58, 191 N.J.Eq. 249. 
N.D.—Janzen v. Crum, 197 N.W. 138, 
189, 60 N.D. 644, citing Corpus Jo- 
xlB—Olson V. Union Central Life 
Ins. Co., 225 N.W. 124, 68 N.D. 176. 
Tex—Dibrell v. Central Nat Bank 
of San Angelo, Clv.App., 298 S.W. 
874, 878, quoting Corpus Juris. 
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Wash.—Langley v. Devlin, 163 P. 395, 
96 Wash. 171, 4 AL.R. 32. 

13 C.J. p 498 note 30. 

23. Arlz.—^Bryant v. City of Bisbee, 
237 P. 380, 382, 28 Ariz. 278, citing 

Corpus Juris. 

Ill.—Vock V. Vock, 6 N.E.2d 843, 865 
Ill. 482, 109 AL.R. 1170. 

Ely.—Carpenter v. Amett, 96 S.W.2d 
693, 265 Ky. 246. 

Minn.—Jacobson v. Barnes, 222 N, 
W. 341, 176 Minn. 4—Quinn v. U. 
S. Fidelity & Guaranty Co., 204 N. 
W. 166, 163 Minn. 320. 

Mo.—^White v. McCoy Land Co., 87 
S.W.2d 672, 229 Mo.App. 1019, af¬ 
firmed White V. Scarritt, 111 S.W. 
2d 18. 341 Mo. 1004. 

Mont—Clifford v. Great Falls Gas 
Co., 216 P. 1114, 1116, 68 Mont 300, 
citing Corpus Jails. 

N.D.—Janzen v. Crum, 197 N.W. 138, 
139, 50 N.D. 644, citing Corpus Jiu 
xls. 

Or.—Meyer v. Barde, 228 P. 121, 112 
Or. 197. 

Tenn.—Moore v. Benson, 6 TenmCiv. 
A 178. 

Tex—^Day v. Mallard, Com.App.. 228 
S.W. 164, affirming Mallard v. Day, 
Civ.App., 204 S.W. 245—Smeltzer 
V. McCrory, Clv.App., 101 S.W.2d 
860, error granted—^Pfeuffer y. 
Haas. av.App., 55 S.W.2d 111, er¬ 
ror dismissed. 

13 C.J. p 499 note 31. 

Illegality seoondiaiy oonsldeiatlon 

(1) If a contract is made under 
duress such as to render it void, 
the question of It being unenforce¬ 
able because against public policy 
would not be of any consequence In 
BO far as recovery on a right grow¬ 
ing out of the transaction is con¬ 
cerned.—^Bertschlnger v. Campbell, 
168 F. 977, 99 Wash. 142, L.R.A 
1918C 65. 

(2) Illegality of consideration for 
contract as respects party urging 
duress is Immaterial, as “duress** 
connotes overpowering of free wiU, 
and hence excludes meeting of minds 
essential to valid contract.—^Pfeuffer 
V. Haas, TexCiv.App., 55 S.W.2d 111, 
error dismissed. 

Duress not shown 
Bill alleging that plaintiff’s son 
seduced defendant, who with her 
family, agreed to forego prosecution 
if plaintiff would Indorse notes to 
defendant, dJd not make a case of 
duress, so as to entitle plaintiff to 
cancellation of the indorsement and 
retransfer of title on the ground that 
the parties were not in paxi delicto. 
—Berry v. Dunn, 78 So. 61, 201 Ala. 
276, LJUL1918D 939. 
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ticipants in the transaction exercises an undue in¬ 
fluence over that of the other, whether b}' imposi¬ 
tion or threat on the one side and conhdence or 
weakness-on the other, equity will grant relief to 
the latter. Even if the party had sufficient capac¬ 
ity to contract, yet if, through trusting confidence, 
the other has led him into the illegal act, such re¬ 
lief will not be refused.^* An innocent misrepre¬ 
sentation of law, however, is not a ground on which 
to base relief under this rule.25 Where money or 
property is exacted by a public officer by color of 
his office, the parties are not in pari delicto, but the 
one from whom it is exacted may maintain an ac¬ 
tion to recover the same.28 In all such cases the 
action, it may be said, is not based on the agree¬ 
ment, but on the promise created by law to repay 
money of plaintiff improperly obtained.^’ 

Victim of confidence game. The question of 
whether a person who enters into an arrangement 
with others to swindle third persons and is himself 
swindled is entitled to relief has given rise to some 
variance in decision. It would seem that on gen¬ 
eral principles recovery should be denied on the 
ground that the parties are in pari delicto and there 
are cases, so holding,^8 but in perhaps the greater 
number of cases in which the question has arisen 
a recovery has been permitted on the ground that 
the public interest will thereby be advanced,29 or 
because of repentance and repudiation of the trans¬ 


action before it was fully executed.30 

I 275. — Where Illegal Purpose Is Not 
Consummated 

It Is generally held that If there la a repudlatldA be¬ 
fore an Illegal contract is executed, the money paid may 
be reclaimed. 

By the weight of authority, where money has 
been paid in consideration of an executory contract 
or purpose which is illegal, the party who has paid 
it may repudiate the agreement at any time before it 
is executed, and reclaim the money, for there is a 
locus pcenitentiae; and on the same principle goods 
that have been delivered under an illegal agreement 
or for an illegal purpose may be reclaimed and re¬ 
covered back so long as' the agreement or purpose 
remains unexecuted.81 The rule seems to be that 
it is only where there has been no part performance 
that the action will lie. It is not necessary that 
the agreement shall have been completely perform¬ 
ed to bar it,'8® but there are rulings to the con¬ 
trary which enable the party to sue if the agreement 
is not completely executed.®* It has been said that 
a better test than whether or not the illegal pur¬ 
pose has been wholly or partially carried out is the 
actual effect of the retention of the money, and it is 
pointed out that, if money were paid to induce one 
to commit a crime, to allow its recovery before the 
crime is committed would tend to induce the recipi- 


84 Ky.—Carpenter v. Arnett, 96 S. 

W.2d 693, 265 Ey. 246. 

Minn.—Jacobson v. Barnes, 222 N. 

W. 341, 176 Minn. 4 
N.D.—Janzen v. Crum, 197 N.W. 188, 
139, 60 NJ>. 644, cltlnj Oozpui Ju- 
xis.' 

Xyash.—AbsUg v. Bock. 246 F. 800, 
139 Wash. 198. 

18 C.J. P 499 note 88. 

84 Harse v. Pearl L. Assnr. Co., 
[1904] 1 KB. $58, 3 B.R.C. 882. 

94 N.D.-^anzen v. Crum, 197 N. 
W. 138 , 189, 50 N.D. 644, dtlng 
OoxpnJi JTnzis. 

18 C.J. p 499 note 84. 

a7> 'D.S.—Northwestern Mul. Life 
Ins. Co. V. Elliott, C.C.Or., 5 P. 
226, 7 Sawy. 17. 

Mich.—White Star Line v. Steamers 
Star Line. 106 N.W. 186, 141 Mich. 

.. 604, 113 Am.S.R. 6&L 
16 C.J. P 499 note 85. 

'84 OaL—Abbe v. Marr, 14 CaL 210 
, —B<&mltt v. Gibson, 107 P. 671, 12 
' 407. 

^ Mia-^iobba v. Boatright, 98 S. 
W.. m, 196 Mo. 693, 118 Am.S.B. 
m,.i I*ILA.,N.S., 906. 

II CXJ,,p 4W.nQte 87. 

84 OML—IWkenberg V. Allen, 90 P. 


415, 18 OWL 210, 10 L.Il.A.,N.S., 
494. 

18 CJ. p 499 note 38. 

31. Cal.—Smith v. Bach, 191 P. 14, 
16, 183 CaL 259, citing Corpus To. 
zli—Green v. Frahm, 168 P. 114, 
176 Cal. 259—^Brashears v. Giam- 
nlnl, App., 22 P.2d 47, certiorari 
denied Giannini v. Brashears, 46 
act. 228, 290 U.S, 700, 78 L.Bd. 
602—Olds V. Simmons, 11 P.''2d 36, 
88, 123 CaL App. 275, citing Corpus 
Juris. 

Conn.—Greenberg v. Evening Post 
Ass^ 99 A. 1087, 91 Conn. 371. 

Md.—^Harrington v. Bochenski, 116 
A. 886, 889, 140 Md. 24, quoting 
Corpus Jozls. 

Mass.—Fitzgerald v. Guaranty Se¬ 
curity Corporation,' 131 N.E. 463, 
239 Maas. 174—^Duane v. Mer¬ 
chants', Legal Stamp Co., 116 NJL 
873, 227 Masa 466. 

N.H.—^Town of Meredith v. Fuller¬ 
ton. 189 A. 869, 83 N.H. 184. 

N.T.—Darling v. Darling, 270 N.Y.S. 
667, 241 App-Diy. 57, affirmed 198 
N.E. 428, 266 N.T. 660. 

N.O.—^Davls y. Smoot, 97 aE. 488, 
176 N.C. 688. 

Ohio.—Bondi v. Gamblno, 21 Ohio 
Clr.Ct,N.S., 196—P. Graf ft Son v. 
Master Horse-Shoers’ Protective 
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Ass’n of Cincinnati, 1 Ohio N.P., 

N.a, 423 . 

Or.—Boyd v. Boyd, 280 P. 641, 112 
Or. |658. 

R.I.—McGulnness v. Bligh, 11 R.L 
94. 

Tex.—Trammell v. San Antonio Life 
Ins. Co., Clv.App., 209 S.W. 786,. 
error refused. 

W-Va.-Alkman v. City of Wheeling, 
196 S.E. 667, 670, citing Corpus Ju¬ 
ris. 

18 C.J. p 601 note 61. 

38. N.J.—Auditorium Kennel Club* 
V. Atlantic City, 199 A. 908, 16 N.J. 
Misc. 354. 

N.T.—Schley v. Andrews, 181 N.E. 
812, 225 N.T. 110, reversing 166- 
N.T.a 1144, 171 App.Div. 962-- 
D1 Tomasso y, Loverro, 298 N.T.S^ 
912, 260 App.Dlv. 206. 

Or.—Holder v. Holder. 186 P. 241, 
251. 95 Or. 180, citing Corpus Ju¬ 
ris, 

Tex.—New Century Mfg. Co. v. 
Scheurer, Com.App., 46 S.W.2d S60„ 
662, citing Corpus Juris. 

18 C,J. p 601 note 62. 

33. N.H.—Town of Meredith v. Ful¬ 
lerton, 139 A. 869, 366, 88 N.H. 
124, Citing Corpus JnxlK 

18 CJ. p 602 note 68. 
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ent of the money to commit the crime and thereby 
insure the retention of the montyM 

Countermanding payment. Where money is paid 
by one party to an illegal contract to a third person 
to be paid over to the other party, it seems that the 
former may countermand the payment; and if this 
is done, the latter cannot recover the money from 
such third person and it has been held that, 
where a third person with knowledge of an illegal 
contract pays money in his hands to one of the par¬ 
ties, in accordance with the terms of the contract, 
on an order by the other party which is counter¬ 
manded before such payment, a recovery of the 


amount may be had against him.38 

§ 276. -Where Party Complaining Can 

Establish Case without Relying on 
Illegal Transaction 

Where one can establish his case without reliance on 
an illegal transaction, the illegality will not bar his 
recovery. 

An agreement will be enforced, even if it is inci¬ 
dentally or indirectly connected with an illegal 
transaction, provided it is supported by an inde¬ 
pendent consideration, or if plaintiff will not re¬ 
quire the aid of the illegal transaction to make out 
his case;®'^ but if plaintiff in establishing his case 


at N.T.—Duval V. Wellman, 26 N.BI. 
348, 124 N.T. 166. 

35 , w.Va.—AUnnan v. City of 

Wheeling, 196 S.E. 667. 

38. Tex.—Jageman v. Necco, Civ. 
App., 69 S.W. 823. 

37 , n.Si.—Nye v. Chase Nat Bank, 

C. C.AMlnn., 34 F.Sd 436, 436, Quot¬ 
ing Oozpua TnilJ)—^In re Sutherland, 

D. C.N.Y., 21 P.2d 667, modified on 
other grounds, C.C.A., 23 F.2d 696 
—Horbach v. Coyle, C.<lA.Neb., 2 
F.2d 702. 

Ala.—Thomas v. Little, 96 So. 896, 
209 Ala. 590. 

Ailz.—National TTnlon Indemnity Co. 
V. Bruce Bros., 88 P.2d 648, 44 
Aria. 464. 

Ark.—Ross v. Lincoln Savings & 
Loan Ass’n, 13 S.W.2d 600, 602, 
178 Ark. 1134, citing Corpus Jnxis. 
CaL—Hunter v. McKenzie, 239 P. 
1090, 197 Cal. 176—Asher v. John¬ 
son, App., 79 P.2d 467. 

Conn.—Oral v. Orsi, 8 A.2d 806, 126 
Conn. 66—La France v. La France, 
191 A. 334, 122 Conn. 666. 

Ga.—Mechanics' Realty, etc., Co. v. 

Leva, 84 S.E. 222, 16 Ga.App. 7. 
Idaho.—Municipal Securities Corpo¬ 
ration V. Buhl Highway Dlst, 208 
F. 238. 85 Idaho 377. 

HL—PItsch V. Continental & Com¬ 
mercial Nat Bank of Chicago, 137 
NJl 198, 306 Ill. 266, 25 A.L.R. 
164—Telch v. City of Chicago, 181 
N.H. 606, 298 Ill. 498—Lamb v.^ 
Fidelity & Deposit Co. of Mary¬ 
land, 267 I11.APP. 262—^Brunswick 
V. Grossman, 217 Ill.App. 108. See 
Flnkel v. Springer. 198 Ill.App. 488. 
Kan.—Morrison v. Bandt 86 F.2d 
480, 149 Kan. 200. 

La.—Majestic Cafe v. Monogram Cof¬ 
fee Co., App., 153 So. 87. 

Masa-Higgins v. Fitzgerald, 164 N. 

B. 812, 266 Mass. 176. 

Minn,—Boashard v. Steele County, 
217 N.W. 854, 178 Minn. 288, citing 
Ootpns JulB, 

Mlsa—Hall v. American Bankers’ 
Safety Co., 77 So. 626, 116 Miss. 
606. 

Mo.—State ex reL Boatman's Nat 


Bank of St Louis v. Webster 
Groves General Sewer Dlst. No. 1 
of St Louis County, 87 S.W.2d 906, 
910, 327 Mo. 594, Quoting Corpus 
Juris—Klatenmacher v. Travelers’ 
Indemnity Co., App-r 273 S.W. 125, 
ceAlorarl quashed State ex reL 
Travelers’ Indemnity Co. v. Daues, 
286 S.W. 479. 316 Mo. 22. 

Neb.—In re Lowe’s Estate, 176 N.W. 
1015, 104 Neb. 147. 

N.M.—State v. Capital City Bank. 
267 P. 998, 996. 32 N.M. 369, 88 
A.L.R. 1866, Quoting Corpus Ju¬ 
ris. 

N.T.—^Measersmith v. American Fi¬ 
delity Co., 175 N.T.S. 169, 187 App. 
Div. 36, reversing 167 N.T.S. 679, 
101 Mlsc. 698—^Romano v. Bono, 
6 N.Y.S.2d 204, 168 Mlsc. 897— 
Simon V. Chemical Bank & Trust 
Co., 2 N.Y.S.2d 902, 166 ,MIbc. 687. 

Ohio.—Bondi v. Qambino, 21 Ohio 
Cir.Ct.,N.S., 196. 

Okl.—^Illinois Bankers Life Assur. 
Co. V. Brydla, 70 P.2d 78, 74, 180 
OkL 140, citing Corpus Juris— 
Crawford v. McConnell, 49 P.2d 
661, 656, 178 OkL 520, citing Cor- 
pus Juris. 

Pa.—^New York & Pennsylvania Co. 
V. Cunard Coal Co., 182 A. 828, 286 
Pa. 72—^Lukens v. Oliver H. Bair 
Co., 158 A. 664, 104 Pa.Super. 280 
—Deposit Nat Bank v. Beaver 
Trust Co., 68 Pa.Super. 468—^New 
York & Pa. ,Co. v. Cunard Coal Co., 
6 Pa.Dlst & Co. 618. 

Tex.—Stone v. Robinson, Com.App., 
284 S.W. 1094, reversing, Clv.App., 
218 S.W. 6—Smith v. Gladney, Civ. 
App., 70 S.W.2d 842, reversed on 
other grounds. Com.App., 98 S.W. 
2d 361—^Blackwell v. General Mo¬ 
tors Acceptance Corporation, Civ. 
App., 64 S.W.2d 261—Shelton v. 
Lock, C1V.APP, 19 S.W.2d 124, er¬ 
ror dismissed—Finley v. Stripling, 
Civ.App., 15 S.W.2d 711—^Hoover 
V. Hamilton, Civ.App., 14 S.W.2d 
936, error refused—Southern Casu¬ 
alty Co. V. Morgan, Civ.App., 299 
S.W. 476, 477, Quoting Corpus Jo.* 
rls—Schwarz v. Lee, Civ.App., 287 
S.W. 619—^Bristol v. Chas. P. No- 
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ble Oil & Gas Co., Clv.App., 278 
S.W. 946, reversed on other 
grounds, Com.App., 288 S.W. 163— 
Rumbaugh v. Morrlss, Clv-App., 264 
S.W. 198—Fred Miller Brewing Co. 
V. Coonrod, CivA.pp., 230 S.W. 1099, 
error refused. 

Vt—Jennings v. Gallagher, 152 A. 
802, 108 Vt 169. 

Va.—Old Dominion Transp. Co. y. 
Hamilton, 131 S.E. 860, 146 Va. 
694, 46 A.L.R. 186. 

Wash.—^Tompkins v. Seattle Con¬ 
struction & Dry Dock Co., 166 P. 
884, 96 Wash. 611. 

W.Va.—^Tearney v. Marmlom, 187 S. 
E. 648, 108 W.Va. 394, citing Cor. 
pus Juris. 

Wyo.—Wmis V. Willis, 64 P.2d 814, 
49 Wyo. 296, denying rehearing 49 
P.2d 670, 48 Wyo. 403. 

IS C.J. p 602 note 57. 

Test whether a demand connected 
with an Illegal transaction Is ca¬ 
pable of being enforced at law is 
whether plaintiff reQulres the aid of 
the Illegal transaction to establish 
his case. If he cannot open his case 
without showing that he has broken 
the law or committed an act contra 
bonos mores, the court will not as¬ 
sist him whatever his claims in 
justice may be against defendant 
If, however, he can show a complete 
cause of action without being obliged 
to prove his own Illegal act, al*' 
though such Illegal act may Inci¬ 
dentally appear and may' even be 
Important as explanatory of other 
facts, he may recover. 

CaL—Asher v. Johnson. App., 79 P.2d 
467—Holm v. Bramwell, App., 67 
P.2d 114. ' ■ 

OcL—^Barfield Music House v. Harris. 

92 S.E. 402, 20 GaJipp. 42. 

Neb.—In re Lowe’s Estate, 176 N.W. 

1016, 104 Neb. 147. 

N.Y.—^Messersmlth v. American Fi¬ 
delity Co., 176 N.Y.S. 169. 187 App. 
■ Dlv. 35, reversing 167 N.T.S. 679, 
101 Mlso. 698. 

Pa.—First Nat Bank v. Baer, 120 
A. 816, 277 Pa. 184. 

Tex.—Stone v. Robinson, ComJLpp., 
284 S.W. 1094, reversing, Clr-App., 
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is compelled to resort to the illegal contract no re¬ 
covery can be had.*® In order to make out a‘ cause 
of action without referring to the illegal contract, 
plaintiff will not be permitted to refer to a portion 
only of the contract on which he proposes to found 
his right, but the whole of the contract must come 
in and of course defendant is not precluded from 
setting the illegal phases of the contract up in de¬ 
fense.^® Further, plaintiff cannot succeed where, 
although not required to resort to the illegal trans¬ 
action to establish a prima facie case, he is com¬ 
pelled to resort to it to meet a complete prima facie 
defense.'*^ 

Under these principles, it has been held that a 
vendor could enforce his lien, although he conveyed 
the land to the purchaser to enable him to execute 
an illegal contract for the manufacture of iron for 
the Confederate government;^* that one could re¬ 
cover for coal ordered and delivered, although pri¬ 
or to the order he had given an option prohibiced 
by statute to buy not exceeding a certain quantity in 
the future that a county treasurer, not relying on 
an illegal contract set up by the county, is entitled 
to recover of the county premiums paid on his offi¬ 
cial bond which the county should have paid that 
it was no defense to an action for goods sold and 
delivered that plaintiff was a member of an illegal 
trust or combination to interfere with the freedom 
of trade and commerce, since the illegality of the 
combination was collateral to the contract of sale, 


and could not taint it with illegality or make it con¬ 
trary to public policy that the want of a license 
to peddle did not bar a peddler from recovering 
against an innkeeper for the value of goods lost 
while in the keeping of the innkeeper, although the 
goods were intended for sale without license 
and that the rule that no partioeps criminis can 
maintain an action founded on an illegal or immoral 
contract does not prohibit the vendor of land, where 
the sale is illegal and the conveyance void, from 
recovering the land, as he recovers it by virtue of 
his prior untainted legal title, against which defend¬ 
ant cannot set up a title void by law.^^ 

The general principle that an indirect connection 
between an obligation and an illegal transaction will 
not bar the enforcement thereof if obligee does not 
require the aid of such transaction to make out his 
case, does not give or confirm title but exhausts it¬ 
self in preventing a party from asserting a title 
where, in order to do so, he must rely on a trans¬ 
action tainted with illegality.^* 

§ 277. -Person in Possession of Profits of 

Illegal Transaction 

Courts wtll not divide the epolle of an Illegal traneae- 
tlon. 

The rule su'pported by the weight of authority is 
that the courts will not aid in the division of the 
profits of an illegal transaction between associates,^* 


218 S.W. 6—Hall ▼. Udwardfl, Com. 
App., 222 S.W. 167, reversing. Civ. 
App., 194 S.W. 674—Sharp v. Bea- 
■ con on & Refining Co„ Clv.App., 
108 S.W.2d 870, error dismissed— 
Colburn v. Cohum, Clv.App., 211 
SW. 248. 

Va.—Old Dominion Transp. Co. v. 
Hamilton, 131 S.H. 850, 146 Ya. 
594, 46 A.L.R. 186. 

38. U.S.—^Hookway v. First Nat 
Bank, C.C.A.Iowa, 36 F.2d 166— 
Nye V. Chase Nat Bank, G.C.A. 
Ulnn., 84 F.2d 436. 486, Quoting 
Corpus Joxls^FldeUty & Deposit 
Co. of Maryland v. Grand Nat. 
Bank of St Louis, D.C.Mo., 2 F. 
Supp. 666, reversed on other 
grounds, C.(XA., 69 F.2d 177. 

Ala.—Thomas v. Little, 96 So. 896,1 
209 Ala. 690. 

Cat—Kings Iiaboratoiies v. Yucaipa, 
Yalley Fruit Co., 62 P.2d 1064, 
18 CaLApp.2d 47—Wise v. Radis, 
242 F. 90. 74 CalApp. 755. 

Colo.—Union Mut. Ins. Co. v. Securi¬ 
ties Corporation, 263 P. 408, 83 
Colo. 176—Baker v, Sockwell, 261 
P. 643, 80 Colo. 309. 

Bla.—Finley Method Co. v. Standard 
Asphalt Co. of Florida, 139 So. 
795, 104 Fla. 126. 


Minn.—Jacobson v. Barnes, 222 N.W. 
341, 176 Minn. 4. 

Mont.—Dorrell v. Qark, 4 P.2d 712, 
714. 90 Mont 686, citing Corpus 
Juris. 

Ohio.—McCall Co. v. O’Neil, 17 Ohio 
N.P.,N.S., 17. 

Okl.—McLain v. Oklahoma Cotton 
Growers' Ass’n, 258 P. 269, 125 
OkL 264—Beams v. Young, 222 
P. 962, 92 Okl. 294—Missouri Fi¬ 
delity & Casualty Co. v. Scott & 
Scott 178 P. 122, 72 Okl. 69. 

Or.—Smith v. P. J. McGowan & 
Sons, 284 P. 139, 131 Or. 622. 

Pa.—Deposit Nat Bank v. Beaver 
Trust Co., 68 Pa.Super. 468—Nes- 
ter V. Continental Brewing Co., 2 
PaDlst. 177, 12-Pa.Co. 417, affirm¬ 
ed 29 A. 102, 161 Pa. 478, 24 L.R. 
A- 247, 41 Am.S.R. 894, 34 Wkly. 
N.a 887. 

Tex.—Mullin v. Nash-El Paso Motor 
Co., Civ.App., 260 S.W. 472. 

13 C.J. p 60S note 58. 

39. Mo.—^Ranler v. Western Union 
Telegraph Co., App., 91 S.W.2d 202, 
206, quoting Oozpu Jorls—Mil¬ 
ler V. Bowen Coal & Mining Co., 
App., 40 S.W.2d 486, 489, citing 
Corpus Jorls. 

13 aJ. p 603 note 59. 
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4(K U.S.—Horbach v. Coyle, C.C.A. 
Neb., 2 F.2d 702. 

Ala.—Berry v. Dunn, 78 So. 61, 201 
Ala. 275, L.R.A.1918D 939. 

13 C.J. p 503 note 60. 

41. U.S.—^Mathews v. Wayne Junc¬ 
tion Trust Co., D.C.Pa., 197 P- 
237. 

42. Ala.—Ware v. Curry, 67 Ala. 274. 

43. Ill,—^Minnesota Lumber Co. v. 
Whitehreast Coal Co., 56 Ill.App. 
248, reversed on other grounds 43 
N.a 774, 160 ni 86, 81 L.R.A. 
629. 

44. Minn.—^Boshard v. Steele Coun¬ 
ty, 217 N.W. 364, 173 Minn. 283. 

46. Ky.—Scobee v. Brent 216 S.W. 
76, 186 Ky. 784. 

La.—^Fox Film Corporation v. Bu¬ 
chanan. 136 So. 197, 200, 17 La* 
App. 285, quoting Corpus Juli. 

13 C.J. p 603 note 64. 

4& Ma—Cohen v. Manuel, 39 A. 

1030, 91 Me. 274, 64 Axa.S.R. 225. 

' 40 L.R.A. 491. 

4/7. N.J.-r-Wooden v. Shotwell, 28 N. 
J.Law 466. affirmed 24 N.J.Law 789. 

4a Conn.—Oral v. Oral, 8 A.2d 806, 
125 Conn. 66. 

49. U.S.—MarshaU v. Lovell, C.C.A. 
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although th^re are cases which hold that, in the ! 
case of a completed transaction, one of the associ¬ 
ates in possession of the proceeds cannot set up the 
illegality as against the claims of the others,®® some 
of these decisions being placed on the ground that 
recovery may be had without resorting to the illegal 
transaction.®! Furthermore, where a partnership is 
formed to prosecute a lawful business the law is 
not so inflexible as to deprive a partner of aU re¬ 
lief against another partner who holds the assets 
because some part of them may have been realized 
from unlawful practices incidentally arising in the 
conduct of the business.®^ 

Certainly, where the profits of an illegal transac¬ 
tion have been actually divided or invested in other 
property, the illegality of the original transaction in 
no way affects the title to such property or subse¬ 
quent dealings in regard to it.®® 

If one of the parties to an illegal and unenforce¬ 
able contract, who has received profits under it, 
admits that a specified sum is due to the other party, 
it has been held that the latter may maintain an ac¬ 
tion on an account stated between them;®^ or if be 
has made a special promise to pay him the action 
may be brought on that promise.®® 


§ 278 

§ 278. — Other Exceptions 

a. Intervention of court required by pub¬ 

lic policy 

b. One‘party protected by law 

c. Contract merely unauthorized 

d. Persons not sui juris 

e. Relief in interest of creditor or heir 

f. Contract for benefit of third person 

ft. Intervention of Court Eequired by Public 
Policy 

Where public policy requires Its Intervention, the 
court may grant relief to a party to an illegal agreement. 

Although the parties are in pari delicto, yet the 
court may interfere and grant relief at the suit of 
one of them, where public policy requires its in¬ 
tervention, even though the result may be that a 
benefit will be derived by a plaintiff who is in equal 
gpiilt with defendant; but here the guilt of the par¬ 
ties is not considered as equal to the higher right 
of the public, and the guilty party to whom the re¬ 
lief is granted is simply the instrument by which the 
public is served.®® However, courts are and should 
be cautious in affording relief to a fraudulent debt¬ 
or or other violator of the law under this excep- 


Mlnn., 19 P.2d 7B1, aJIlTmlng, D. 
a, 11 F.2d 682, and certiorari de¬ 
nied 48 S.Ct 207, 276 XT.S. 616, 72 
L.Ed, 738. 

Colo.— Metropolitan Life Ins. Cto. v. 

Roma, 60 P.2d 1142, 97 CJolo. 493. 
Oa.—Rittenbaum v. Cohen, 118 S.I1. 

828, 29 G&App. 87. 

HI.—Klein v. Chicago Title & Trust 
Co., 14 N.B.2d 8B2, 296 IlLApp. 208. 
Iowa.—Goft & Heger v. Walker, 174 
N.W. 661, 187 Iowa 969. 

TTaw. —Thadker v. Smith, 175 P. 983, 
103 Rati. 641—Danciger v. Cooley, 
1B7 P. 4B3, 98 Kan. 88. rehearing 
denied 158 P. 1119, 98 Kan. 484. 
Masa—Howe v. Chmlelinskl, ISO N. 
K 66, 237 Mass, 632—Duane v. 
Merchants’ Legal Stamp Co., 120 
N.B. 370, 231 Mass. 113, certio¬ 
rari denied 89 S.Ct. 888, 249 D.S. 
61S, 63 L.Ed. 802. 

N.J.—Cerino v. Van Orden, 129 A. 
704, 98 N.J.Bq. 7, affirmed 134 A. 
916. 

Ohio.—Pagel v. Creasy, 26 Ohio Cir. 

■ CL,N.S., 113. 

OkL—Trawlck v. Sabin, 261 P. 916, 
128 OkL 137. 

Or.—Rosenkranta v. Barde, 214 P. 
898, 107 Or. 888. 

Teniu—Reaves Lumber Co. v. Caln- 
Hurley Lumber Co., 279 S.W. 267, 
162 Tenn. 339. 

Wyo.—Hoge v. George, 200 P. 96, 27 
Wyo. 423, 18 A.L.R. 469. 

IS CJ. p 604 note 67. 

Principal employliig agent to-make 
collections in violation of criminal 


law cannot recover from agent 
amount coUected.^—Danciger v. Cool¬ 
ey, 167 P, 468, 98 Kan. 88, rehear¬ 
ing denied 158 P. Ill9, 98 Kan. ^84. 
60i OkL—Edwards v. Edwards. 228 
P. 477, 108 OkL 93. 

13 C.J. p 604 note 68. 

51, La,—Cahn v. Baccich & De 
Montluzln, 81 So. 696, 144 La. 1028. 
Okl.—Edwards v. Edwards, 288 P. 

477, 108 Okl. 93. • 

13 C.J. p 505 note 69; 

63. Conn.—Vaszauskas v. Vaszaus- 
kaa, 161 A, 866, 115 Conn. 418. 

63. Cal.—Johnson v. Davidson, 202 
P. 169,161, 54 Cal.App. 261, quoting 
Corpns Joiis. 

trtab.-Mills V. Gray, 167 P. 368, 60 
Utah 224, 

13 C.J. p 606 note 70. 

54. Wash.—Central Labor Council 
of Tacoma v. Toung, 240 P. 919, 
136 Wash. 660. 

13 C.J. p 506 note 71. 

65. Minn.-Boeder v. Taggatz, 246 
N.W. 428, 480, 187 Minn. 337, cit¬ 
ing Coxpna Juris. 

Wash.—Central Labor Council of Ta¬ 
coma V. Toung, 240 P. 919, 136 
Wash. 660. 

18 C.J. P 606 note 72. 

5 ft U.S.—In re Builders' Finance 
Ass’n, D.aCaL, 28 F.2d 128, 126, 
citing Ooipns Juris—England v. 
Commercial Bank of New Madrid, 
Mo., 242 F. 813, 165 C.CA- 401. 
Colo.—Menzel v. Niles Co., 281 P. 
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864, 866, 86 Colo. 320, 66 A.X.I.R 
996, citing Corpus Juris; 

Ky.—^Forbes v. City of Ashland, 65 
S.W.2d 917, 920, 246 Ky. 669, quot¬ 
ing Corpus Juris. 

La.—Rhodes v. Miller, 179 So. 430, 
433, 189 La. 288, citing Corpus 
Juris. 

Mo.—Witmer v. Nichols, 8 S.W.2d 
63, 320 Mo. 665. 

N.H.—Town of Meredith v. Fuller¬ 
ton, 139 A. 859, 83 N.H. 124, citing 
Corpus Juris. 

N.J.—Cameron v. International Alli¬ 
ance of Theatrical Stage Em¬ 
ployees and Moving Picture Oper¬ 
ators of U. S. and Canada, Local 
Union No. 384 of Hudson County, 
183 A. 167, 119 N.J.Eq. 677, cer¬ 
tiorari denied International Alli¬ 
ance of Theatrical Employees v. 
Cameron, 56 S.Ct 681, 298 U.S. 
669, 80 L.Ed. 1385—Walsche v. 
Sherlock, 169 A. 661, 110 N.J.Eq. 
223—Driver v. Smith, 104 A. 717, 
89 N.J.Bq. 339T-AudItorlura Kennel 
Club V. Atlantic City, 199 A. 908, 
16 N.J.M1SC. 354. 

N.M.—Delgado v. Delgado, 82 P.2d 
909, 911, 42 N.M. 682, quoting Cor¬ 
pus Juris. 

N.T.—DI Tomasso v. Loverro, 293 N. 
T.S. 912, 260 App.Div. 206. 

Ohio.—Kealey -v. Faulkner, 7 Ohio 
N.P.,N.S., 49. 

Okl.—Mander v. Rains, 174 P. 240, 70 
OkL 224. 

Pa.—^Metrinko v. Chomin, 29 Fa.Dlst 
761. 
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tion, and should act only where it is evident that 
some greater public good can be subserved by ac¬ 
tion than by inaction.®’^ 

It has been held that the public good is not in¬ 
volved unless some person other than those en¬ 
gaged in the illegality is concerned or interested.^* 

b. One Party Protected by Law 
A party to a contract prohibited for hla protection le 
not in pari delicto and he may obtain relief. 

The complaining party is especially protected 
by the law where the agreement is not illegal per se 
but is merely prohibited, and the prohibition was 
intended for his protection, and in such case, not 
being in pari delicto, he is entitled to relief,®* but 
only the party whom the law was designed to pro¬ 
tect can take advantage of it®* The fact that the 
penalty is nnposed on one of the parties alone shows 
clearly that the law does not consider them in pari 
delicto,®^ unless the prohibited act would be illegal 
irrespective of the statute.®* Thus, by the statute 


of usury, taking more than a certain interest is de¬ 
clared illegal, as seen in the C.J.S. title Usury § 
94, also 66 C.J. p 284 notes 12-14; but as these stat¬ 
utes w'ere made to protect needy persons from the 
oppression of usurers, the person injured may bring 
an action for the excess of interest. Likewise, ac¬ 
cording to some decisions, see the C.J.S. title Lot¬ 
teries § 32, also 38 C.J. p 320 note 30 [a], money 
paid for lottery tickets, where the sale of such tick¬ 
ets is prohibited under a penalty, is held recoverable 
by action, for the law is designed to punish and re¬ 
strain lottery keepers, and to protect their credu¬ 
lous and often needy patrons. So, where a statute 
prohibits attorneys from taking more than a certain 
sum for services in obtaining a pension, applicant 
who pays more may recover the amount from the 
attorney.®* The principle has also been applied 
under statutes prohibiting banks or other corpora¬ 
tions from issuing bills or other securities ;®4 stat¬ 
utes prohibiting banks from taking a deposit pay¬ 
able at a future day;®® statutes prohibiting con- 


S.D.-—Monroe w Smith, 166 N.'W. 682, 
39 S.D. 618. 

Tenn.—Damell-Love Lumber Co. v. 
Wiggs, 280 S.W. 391, 394, 144 Term. 
118, citing Corpaa J'xuls—Aste v. 
Germania. Bank & Trust Co., 6 
Tenn.Clv.App. 121, 

Tex.—American Nat. Ins. Co. v. Ta¬ 
bor, 230 'S.W. 897, 111 Tex. 156— 
Wright V. Wight & Wight, Civ. 
App., 229 S.W. 881. 

Wash.—Miner v. Myers, 291 P. 1115, 
168 Wash. 648—^Duddy-Roblnson 
Co. T. Taylor, 242 P. 21, 23. 187 
Wash. 804, quoting Corpus TnilB. 
13 aj. p 497 note 27. 

ProdnetloiL of wax aaterUls 
Where employment contracts be¬ 
tween a prospective employer and 
employees are obtained as part of 
scheme which, if successful, would 
disrupt organlMLtion of plant manu¬ 
facturing essential war materials, 
the rule that court will leave par¬ 
ties to contracts void as against 
public policy, where it finds them 
does not apply.—Driver v. Smith, 104 
A. 717. 89 N.J.EJq, 839. 

S7. Nj.—Auditorium Eennel Club 
V. Atlantic City' 199 A. 908, 16 N. 
JAIisc. 364. 

N.M.—Delgado v. Delgado. 82 P.2d 
909, 911, 42 N.M. 682, 118 A.L.R. 

. 1175, quoting Coxpos Juls. 

WiMur—Duddy-Boblnson Co. v. Tay- 
. lor, 242 P. 21, 28, 187 Wash. 804, 
quoting Corpus Juris. 

It.aJ. p iWnote 28. 

sa CoL—Bank of Orland v. Harlan, 
, 206 P. 76, 188 Cal. 413. 

Botrsosj of biak dstexulnaUve 
The exception to the rUle against 
•nfoxoement ef Illegal contracts In 


cases where the public good demands 
the enforcement of defendant's obli¬ 
gation does not apply to an Illegal 
contract whereby a bank apparently 
obtained additional security to en¬ 
able it to pass examination. If there 
Is no showing that the bank Is not 
solvent and able to pay all Its debts, 
Including those due the depositors, 
notwithstanding the loss of the de¬ 
mand based on the Illegal contract 
'—^Bank of Orland v. Harlan, supra. 

59l U.S.—U. S, V. Zweben, D.CN.T., 
13 F.Supp. 664, 665, affirmed, C. 

C. A., U. S. V. Wolper, 86 P.2d 716, 
citing Corpus Juris. 

Arlz.—^United Bank & Trust Co. v. 
Joyner, 11 P.2d 829, 882. 40 Arlz. 
229, quoting Corpus Juris—Reilly 
V. Clyne, 234 P. 86, 40, 27 Arlz. 
432, quoting Corpus Juris. 

CaL—Smith v. Bach, 191 P. 14, 16, 
188 CaL 269, citing Corpus Juris— 
Becker v. Stlneman, 2 P.2d 444, 
447, 116 CalApp. 740, citing Cor¬ 
pus Juris—Rossi V. Jedlick, 1 P. 
2d 1065, 116 CaI.App. 280—Hem- 
. meon v. Amalgamated Copper 
Mines Co., 278 P. 74, 76, 96 CaL 
App. 400, citing Corpus Juris. 
Mass.—Hneeland v. Bxnerton, 188 N. 

EL 166, 169, citing Corpus Juris. 
Mont—Fergus County v. Osweller, 
86 P.2d 410. 

N.J.—Cameron v. International Alli¬ 
ance of Theatrical Stage Elmployees 
and Moving Picture Operators of 

D. S. and Canada, Liocal Union No. 
884 of Hudson County, 183 A 167, 
119 N.J.EkU 677, certiorari denied 
International Alliance of Theatri¬ 
cal Bmployees v. Cameron, 66 S.Ct 
681, 298 U.S. 659, 80 L.E2d. 1886. 

N.T.-Lo'Connor v. Bankers Trust Co., 
289 N.T.S. 252. 159 Mlsc. 920. 
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Okl.—Mander v. Rains, 174 P. 240, 70 
Okl. 224. 

Or.—State Savings & Loan Ass'n v. 
Bryant 81 P.2d 116—Turney v. J. 

‘H. Tillman Co., 228 P. 983, 936, 112 
Or. 122, quoting Corpus Jnxls. 

Tenn.—State ex reL v. Holston Trust 
Co., 79 S.W.2d 1012, 168 Tenn. 646, 
citing Corpus Juris. 

Wis.—Washington County v. Froeh- 
llch Mercantile Co., 223 N.W. 676, 
198 Wls. 66, citing Corpus Juris. 

18 CLJ. p 600 note 39. 

ea, Mont—Fergus County v. Os¬ 
weller, 86 P.2d 410. 

i 18 CJ. p 601 note 60. 

61. Arlz.—United Bank & Trust Co. 
V. Joyner, 11 P.2d 829, 882, 40 Aria 
229, quoting Corpus Juris—^Reilly 
V. Clyne, 234 P. 86, 40. 27 Aria 482, 
quoting Corpus Jails. 

Or.-Turney v. TUlman, 228 P. 983, 
936, 112 Or. 122, quoting Corpus 
Jttils. 

Tenn.—State ^x rel. v. Holston Trust 
Co., 79 S.W.2d 1012, 167 Tenn. 646, 
citing Corpus Jula 

Tea—American Nat Ins. Co. v. Ta¬ 
bor, 230 RW. 897, 111 Tex. 166. 

18 C.J. p 600 note 40. 

as. Va—Bills V. Peoples Nat Bank 
of Manassas, 186 S.EL 9, 166 Ya 
389. 

ea,- Me.—Smart v. White, 78 Ma 
382, 40 A^R. 866. 

N.H—Ladd V. Barton, 6 A 488, 64 
N.H. 618. 

OMb U.S.—Thomas v. Richmond, Va, 
12 WalL 849, 20 LEld. 468. 

N.Y.—Oneida Bank v. Ontario Bank. 
21 N.T. 490—Curtis v. Leavitt 16 
N.T. 9. 

e6k Maha—Atlas Bank v. Nahant 
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tracts or other dealings between a corporation and 
its directors or other officersstatutes prohibiting 
or regulating the loaning of public funds and 
statutes for the protection of laborers.*^ 

Where a statute expressly authorizes one of the 
parties to an illegal agreement to sue, the right is, 
of course, clear.<*9 

c. Contract Merely TTnantliorized 

Unauthorized contracts not expressly prohibited and 
not Inherently bad may be enforced If Justice so requires. 

Another distinction is sometimes made in the 
case of contracts vhich are simply unauthorized, 
but involve no moral turpitude and are not expressly 
forbidden by statute, in which case it has been held 
that they may be enforced if justice plainly requires 
it^® So, where the contract is merely malum-pro¬ 
hibitum and the illegality does not arise from any 
elements of moral turpitude, a recovery may be had 
of money or properly parted with thereunder.^l 

1 Persons Not Sni Juris 

A party to an Illegal contract who was not sul Juris 
when he entered Into It may be relieved therefrom. 

Where a person seeking relief from an illegal 
contract was not sui juris, and therefore did not 
have legal capacity to enter into the contract, the 
illegality of the contract will not prevent the courts 
from granting relief to him to recover property 
parted with by him in execution of the contract “^2 

e. Relief in Interest of Creditor or Heir 

Qenarally, creditors, heirs, and personal representa¬ 


tives of parties have no greater right to relief against 
Illegal contracts than have the parties themselves. 

As a general rule, a contract which is illegal 
should not be enforced, nor should relief be granted 
therefrom in-the interest of creditors of one of the 
parties thereto any more than in the interest of 
such party.^3 however, the illegal contract par¬ 
takes of the nature of an agreement in fraud of 
the rights of the creditors of one of the parties 
thereto, see the C.J.S. title Fraudulent Conveyances 
§§ 277-278, also 27 C.J. p 665 note 27-p 666 note 36, 
relief therefrom may be granted in the interest of 
the creditors of such party. 

In interest o/ heir. It has been held that the 
heir or personal representative of one of the par¬ 
ties to an illegal contract has no greater right to be 
relieved from the contract or to enforce it than his 
decedent had.^^ 

f. Contract for Benefit of Third Person 

A third person for whose benefit an Illegal contract 
la made does not, as a rule, acquire any rights thereby. 

One not a party to an illegal contract cannot, as 
a general rule, derive any benefit therefrom, even 
though it were made in his behalf.'^® Where, how¬ 
ever, a contract otherwise void as against public 
policy has been made by a trustee for an innocent 
third person, th*e.other party to the contract may 
not set up this illegality against an enforcement of 
the contract by or for the beneficiary, or if this 
would be inequitable, at least by a rescission and 
recovery of any consideration paid.'^® 


Bank. 3 Mate. S81—White v. 
Franklin Bank. 22 Pick, 181. 

N.T.—Tracy v. Talina.ge, 14 N.Y. 162, 
67 Ana.D. 182. 

ea Cal—San Diego County Sav. 
Bank V. Bums, 88 P. 102, 104 Cal. 
478. 

18 C.J. p 500 note 46. 

67. Ind.—Scotten v. State, 61 Ind. 
63—Deming v. State. 28 Ind. 416. 
overruling State v. State Bank, 6 
Ind. 858. 

88. OTr—Turney v. J. H. Tillman 
Co., 228 P. 988, 112 Or. 122. 

18 aj. p 601 note 48. 

ea. Tenn.—Mitchell v. Orr, 64 S.W. 
476, 107 Teniu 684. 

WIfl.—Duluth Music Co. v. Clancey, 
130 N.W. 864, 189 Wls. 189, 181 Am. 
S.R. 1061. 

TO. m—Chesnutt ▼. Schwartz, 12 
N.E.2d 912, 915. 298 lUApp. 414, 
quoting Oozpns Jnzb. 

N.Y.-^ohn H. Rosasco Creameries v. 
Cohen. 11 N.E.2d 908, 276 N.T. 274, 
reversing 292 N.T.S. 1, 249 App. 
Dlv. 228. 


Va.—Amerlcan-I^aFrance & FOamlte 
Industries v. Arlington County, 192 
S.E. 768, 169 Va. 1. 

18 0.1. p 505 note 73. 

71. IT.S.—Sherman & Ellis v. India¬ 
na Mut Casualty Co., C.C.A.lnd., 
41 F.2d 688, certiorari denied 61 S. 
Ct. 107, 282 U.S. 898, 76 L.Bd. 787. 

Pla.—Town of Boca Baton v, Rauler- 
son, 146 So. 576, 108 Fla. 876. 

IlL—Chesnutt v.* Soh-wartz, 12 N.E.* 
2d 912, 915, 298 llLApp. 414, quot¬ 
ing Ootpiu Torls—Salsbury v. Falk. 
28 DlJlpp. 297: 

KY.—John E. Bosasco Creameries v. 
Cohen, 11 N.B.2d 908, 276 N.Y. 274, 
reversing 292 N.Y.S. 1. 249 App. 
Div. 228—Bama v. Clifford Coun¬ 
try Estates, 268 N.Y.S. 671, 143 
Mlsc. 813. 

OkL—^Parrott v. Cullck, 292 P. 48, 
145 Okl. 129. 

Va.—Amerlcan-IaFrance & Foamlte 
Industries v. Arlington County, 192 
S.E. 758, 169 Va. 1. 

Wia.—Washington County v. Froeh- 
Uefi Mercantile Co., 228 N.W. 675, 
198 Wls. 66. 

18 C.J. P 605 note 74. 
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72. Okl.—^Mandler v. Bains, 174 P. 
240, 70 Okl. 224. 

Tex.—C. C. Slaughter Cattle Co. v. 
Potter County, 235 S.W. 295,'816, 
quoting Oozpns Juds. 

18 C.J. p 605 note 76. 

73. Mass.—^Traders' Nat Bank v. 
Steere, 48 N.E. 187, 166 Mass. 389. 

13 C.J. p 505 note 76. 

74. Ga.—Bryson y. Keith, 199 S.B. 
110, 186 Ga. 616. 

Wls.—^Hawkins Realty Co. v. Haw¬ 
kins State Bank, 286 N.W. 667, 205 
Wis. 406. 

13 QJ. p 606 note 78. 

76b Tex—First Nat Bank v. First 
Nat Bank, Clv.App, 53 S.W.2d 76, 
error dismissed. 

Bight of third party to set up Illegal¬ 
ity see Infra S 283. 

78. Ariz.—Wlllianis v. Hall, 249 P. 
755, 30 Ariz. 581. 

TTnla-wfiil deposit of pnblle Amde 
Secretary df state making unlaw¬ 
ful deposit of state money and ac¬ 
cepting security therefor, which was 
later returned to bank, to he sold, is 
entitled after second dosing of ba^ 
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§ 279. Ratification, Waiver, and Estoppel 

a. Ratification 

b. Waiver 

c. Estoppel 

a. Ratification 

Ordinarily, Illegal contracts may not be validated by 
ratification. 

A contract malum in se or against public policy 
cannot be made valid by ratification;'^^ and the 
same is generally true of contracts forbidden by 
statuteJS Nevertheless, an act or contract which 
has been declared void by statute, for the protec¬ 
tion or benefit of a certain party or class of par¬ 


ties, is voidable only and is capable of ratification 
by the acts or silence of the beneficiary or bene¬ 
ficiaries, except when in contravention to any pub¬ 
lic reason or public policy.'^S 
The lawful terras of a void instrument may be 
made valid by adoption, ratification, or confirma- 
tion.80 

b. Waiver 

Tho defense of illegality cannot be waived. 

A party to an illegal contract cannot, either at the 
time of the execution of the contract or afterward, 
waive his right to set up the -defense of illegality 
in any action thereon by the other party. 81 


to return of such securities or their 

proceeds.—^Williams v. Hall, supra. 

77, Doherty v. Bartlett, aC.A.N-H., 
81 r.2d 920, 927, cltlny Corpus 
jTiurls and rehearing denied 83 F.2d 
269, certiorari denied Doherty v. 
Knowlton, 66 S.Ct. 941, 298 U.S. 
676, 80 L.BcL 1938, and Doherty v. 
Tremblay, 66 S.Ct. 941, 298 U.S. 
676, 80 L-Ed. 1898. 

Ariz.— National Union Indemnity Co. 
V. Bruce Bros., 38 P.2d 648, 44 
Aria 464. 

—Ganntt v. Arkansas Power & 
Light Co., 74 S.W.2d 232, 234, Quot¬ 
ing Corpus Juris—Dell Special 
School Dist No. 23 v. Johnson, 195' 
S,W. 373, 129 Ark. 211. 

Caj._Walker v. Harbor Realty & 

Development Co., 8 P.2d 667, 214 
Cal. 46—^Dool v. First Nat. Bank, 
290 P. 15, 209 Cal. 717—Hedges v. 
Funk, 163 P. 884, 174 Cal. 652— 
Duntley v. Kagarise, 63 P.2d 660, 
10 Cal.App.2d 894—^Bums v. Qros- 
venor Inglia Corporation, 8 P.2d 
646, 120 Cal.App. 688—Reno v. 
American Ice Mach. Co., 237 P. 784, 
72 CaLApp. 409. 

Conn.—Comley ex reL Fitzroy v. 
Board of Trustees of Firemen's 
Relief Fund of City of Bridgeport, 
191 A. 729, 122 Conn. 660. 

Ga.— ^Montgomery v. City of Atlanta, 
184 S.B. 162, 158, 162 Ga, 634, cit¬ 
ing Corpus Juris—Glass v. Har¬ 
well, 149 S.B. 722, 40 Ga.App. 400. 

Ill.—Pitsch v. Continental & Com¬ 
mercial Nat Bank of Chicago, 137 
N.E. 198, 306 HL 265, 25 A.L.R. 
164. 

Ind.—Jessup V. Hlnch m an, 133 N.E. 
$63, 855, 77 IndJlpp. 460, citing 
Corpus Jorls—Millett v. -ffiitna' 
Trust & Savings Co., 122 N.E. 844, 
846, 70 Ind.App. 451, citing Corpus 
Juris. 

JCtm . —Cook V. Donner, 66 P.2d 687, 
691, 146 Kan. 674, Quoting Corpus 
Juris. 

Minn.—Belts v. Michel, 181 N.W. 102, 
104, 148 Minn. 80. 12 A.L.R. 1060, 
citing Corpus Atris. 

K.J.—Selinger v. Sellnger, 170 A. 


858, 116 N.J.BQ. 261, reversed on 
other grounds 176 A. 193, 117 N.J. 
Bq. 427. 

N.M.—Dunn v. Hite, 196 P. 1078, 27 
N.M. 63. 

Okl.—Maryland Casualty Co. v. De 
Armon, 64 P.2d 719, 179 Okl. 60— 
McLain v. Oklahoma Cotton Grow¬ 
ers’ Ass’n. 258 P. 269, 125 OkL 264 
—O’Conner v. Johnson, 229 P. 146, 
107 Okl. 5. 

Tex.—Hood v. Campbell, Civ.App., 2 
S.W.2d 925, reversed on other 
grounds Campbell v. Hood, Com. 
App., 86 a.W.3d 98, 86 A.L.R. 266— 
Meyers v. Walker, 276 S,W. 805, 
307, citing Corpus Juris—C. C. 
Slaughter Cattle Co. v. Potter 
County, 235 S.W. 295, 316, Quoting 
Corpus Juris—Califomla State Life 
Ins. Co. V. Kring, dv-App., 208 S. 
W. 372. 

13 C.J. p 506 note 80. 

Xn <dvll law, absolute nullities are 
of two kinds, those resulting from 
stipulations derogating from the 
force of laws for the preservation 
of public order or good morals, and 
those established for the Interest of 
individuals, and the former are not 
susceptible of ratification.—^Barnes v. 
Barnes. 99 So. 719. 165 La. 981. 

7a U.S.—Doherty v. Bartlett, C.C.A. 
N.H. 81 F.2d 920, modifying, D.a, 
Bartlett v. Doherty, 10 F.Supp. 466, 
rehearing denied, C.C.A., Doherty v. 
Bartlett, 83 r.2d 259, certiorari de¬ 
nied Doherty v. Knowlton, 66 S.Ct. 
941, 298 U.S. 676, 80 L.Ed..l398, and 
Doherty v. Tremblay, 66 S.Ct 941, 
298 U.S. 676, 80 L.Bd. 1398. 

Ark.—Ganntt v. Arkansas Power & 
Light Co., 74 S-W.2d 282. 

Cal.—Wood V. Imperial Irr. Dlst, 17 
P.2d 128, 216 Cal. 748—Walker v. 
Harbor Realty & Development Coi^ 
poration, 8 P.2d 657, 214 CaL 46— 
Dool v. First Nat Bank, 290 P. 16, 
209 Cal. 717—^Duntley v. Kagarise, 
52 p.2d 660, 10 Cal.App.2d. 894— 
Butterfield Const Co. v. Federal 
Land Value Ins. Ca. 41 P.2d 968. 
6 CalJlpp.2d 16. 
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Mich.—^BMne Arts Corporation t. 
Kuchins Furniture Mfg. Co., 257 N. 
W. 822, 269 Mich. 277. 

Tex.—Clark v. Humble Oil & Refin¬ 
ing Co., Civ.App., 57 S.W.2d 697, 
reversed on other groimds. Com. 
App., Humble Oil & Refining Co. v. 
Clark, 87 S.W.2d 471, 126 Tex. 262 
—^Ferguson v. Mounts, CIvA.pp., 
281 S.W. 616. 

W.Va.—Shonk Land Co. v. Joachim, 
123 S.B. 444, 96 W.Va. 708. 
Bsoognltlon after act becomes legal 
Recognition of a contract to do an 
act prohibited by law when the con¬ 
tract was executed for a long period 
after such act becomes legal does not 
constitute a ratification of the con¬ 
tract.—^Wood v. Imperial Irr. Dlst, 
17 P.2d 128, 216 CaL 748. 

79. Ariz.—National Union Indemnity 
Co. v. Bruce Broa, 88 P,2d 648, 44 
Ariz. 464. 

IS C.J. p 506 notes 81, 82. 
sa Tex.—Humble Oil & Refining Co. 
V. Clark, Com.App., 87 S.W.2d 471, 
reversing Clark v. Humble Oil & 
Refining Co., Giv.App., 57 S.W.2d 
697. 

81. Ariz.—National Union Indemnity 
Co. v. Bruce Bros., 88 P.2d 648, 44 
Ariz. 464. 

Ark.—City Nat Bank v. De Baum, 
265 S.W. 648, 660, 166 Ark. 18, Quot¬ 
ing OotpuB Juris—Carter v. Brad¬ 
ley County Road Improvement 
Dlst Nos. 1 and 2. 246 S.W. 9. 166 
Ark. 288. 

CaL—^Maryland Casualty Co. v. Fi¬ 
delity & Casualty Co. of New Toik, 
236 P. 210, 71 Cal.App. 492. 

D.C.—Gesellschaft Fur Drahtlose 
Telegraphie M. B. H v. Brown, 78 
F.2d 410, 64 App.D.a 367, certiorari 
denied 66 S.Ct 189, rehearing de¬ 
nied 66 S.Ct 169, 298 U.S. 668, 80 
L.Bd. 472—^Nooxian v. Gilbert 68 
F.2d 776, 63 ABp.D.a SO. 

Ill.—Marks v. Pope, 7 N.B.2d 481, 
289 llLApp. 658. 

Ind.—^Millett v. .aJtna Trust & Sav¬ 
ings Co., 122 N.B. 344, 847, 70 Ind. 
App. 461, citing Corpus Juris. 
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c. Estoppel 

Illegal contracts cannot be validated by the Invocation 
of an estoppel. 

An agreement void as against public policy82 or 
because prohibited by law^S cannot be rendered val¬ 
id by invoking the doctrine of estoppel. 

g 280. -Retention of Benefits 

The retention of benefits under an agreement does 
not preclude a party from asserting Its illegality, ae- 
oording to the general ruie. 


While there are cases to the effect that, as long 
as a party retains the benefit of an agreement he 
will not be allowed to avail himself of its illegal¬ 
ity,84 they are contra to the weight of authority 
and are opposed to the general rule already stated, 
it being ordinarily held that, where the contract is 
void because of illegality, its repudiation by one 
party does not give the other a right to have re¬ 
stored to him what he parted with under it.86 


K 7 .—Mack V, City of Mayfield, 88 S. 

W.2d 679, 289 Ky. 420. 

Minn.—Goodrich v. Northwestern 
Telephone Exch. Co., 201 N.W. 290, 
161 106, citing Conms JoxIb. 

jjjL_Town of Meredith v. Fullerton, 

139 A. 369, 83 N.H. 124. 

N.J.— Continental Adjustment Corpo¬ 
ration V. Klause, 174 A- 246. 247, 
12 NJ.MIsc. 703, Citing Coipus Ja¬ 
ils. 

N.T.— Euclid Holding Co. v. Schulte, 
274 N.T.S. 616, 163* Mlsc. 455, re¬ 
versed on other grounds 276 N.T.S. 
583, 163 Mlsc. 382. 

g.C.—Salley v. McCoy, 189 S.E. 196, 
182 S.C. 249. 

Tex.— Woolsay v. Panhandle Refining 
Co., Civ.App.. 97 S.W.2d 267, 260, 
quoting Corpus Juris. 

18 CJ. P 606 note 79. 

Bight granted by law 
While one may decline to take ad¬ 
vantage of a privilege given to him 
hy statute, he may not bind him¬ 
self by nor he held to a contract 
which denies him a right which the 
law has allowed to him on grounds 
of public policy.—-Grandview Inland 
Fruit Co. v. Hartford Fire Ins. Co., 
66 P.2d 827. 189 Wash. 590, 109 A,L. 
R 1472. 

88. U.S.—Doherty v. Bartlett, C.C.A. 
N.H., 81 F.2d 920, modifying, D.C., 
Bartlett v. Doherty, 10 F.Supp. 466, 
rehearing denied, C.C.A., Doherty 
V. Bartlett, 83 F.2d 269, certiorari 
denied Doherty v. Hnowlton, 66 S. 
Ct 941, 298 U.S. 676, 80 L.Ed. 1898, 
and Doherty v. Tremblay, 56 8.CL 
941, 298 U.S. 676, 80 L.Bd. 1398. 
Ark.—City Nat Bank v. De Baum, 
265 S.W. 648, 660, 166 Ark. 18, 
quoting Corpus Juris. 

Cal.—^Walker v. Harbor Realty & De¬ 
velopment Corporation, 3 P.2d 557, 
214 Cal. 46—Dool v. First Nat 
Bank, 290 P. 16. 209 CaL 717— 
Duntley v. Ragarlse, 52 P.2d 660, 
10 Cal.App.2d 894—Sllverthome v. 
Percey, 7 P.2d 746, 120 Cal.App. 83 
—Stevens v. Boyes Hot Springs 
Co., 298 P. 608. 118 Cal.Aj>p. 479— 
Rice V. McCarthy, 239 P. 66, 78 
CalApp. 656—Maryland Casualty 
Co. V. Fidelity & Casualty Co. of 
New York, 236 P. 210, 71 CaLApp. 
492. 


Colo.—Menzel v. Niles Co., 281 P. 

364, 86 Colo. 820, 66 A.L.E. 995. 
Conn.—Comley ex rel. Fitzroy v. 
Board of Trustees of Firemen's 
Relief Fund of City of Bridgeport 
191 A. 729, 122 Conn. 650. 

Ind.—^Mlllatt v, .®tna Trust & Sav¬ 
ings Co., 122 N.E. 344, 347, 70 Ind. 
App. 461, citing Corpus Juris. 

Ky.—^Forbes,V. City of Ashland, 66 
S.W.2d 917, 246 Ky. 669—Mack v. 
City of Mayfield. 39 S.W.2d 679. 
239 Ky. 420—^Looney v. Elkhom 
Laud A Improvement Co., 242 S. 
W. 27. 196 Ky. 198. 

Mass.—Wolff V. Perkins, 149 N.E. 
691, 254 Mass. 10. 

Minn.—Goodrich v. Northwestern 
Telephone Exch, Co., 201 N.W. 290, 
161 Minn. 106, citing Corpus Juris. 
N.J.—Kip V. People’s Bank & Trust 
Co., 164 A. 263, 110 N.J.LaV 178 
—Continental Adjustment Corpora¬ 
tion V. Klause, 174 A. 246, 247, 12 
N.J.Mlsc. 703, citing Corpus Juris 
—Qeddis V. Westside Nat Bank 
of West Paterson, 146 A. 781, 7 
N.J.M1SC. 246, affirmed 148 A, 917, 
106 N.J.Law 238. 

N.T.—Levin v. Levin, 300 N.T.S. 
1042, 258 App.Div, 768, affirming 
288 N.T.S. 820, 169 Mlsc. 280. 
Tex.—C. C. Slaughter Cattle Co. v. 
Potter County, 236 S.W. 296, 316, 
citing Corpus Juris—^Woolsey v. 
Panhandle Refining Co., Clv.APp., 
97 S.W.2d 267, 260, quoting Corpus 
Juris. 

Wyo.—Harrlman v. Strahan, 33 P.2d 
1067, 1069, 47 Wyo. 208, quoting 
Corpus Juris. 

18 C.J. p 606 note 88. 

83. U.S.—Doherty v. Bartlett C.C. 
A.,N.H., 81 P.2d 920, rehearing de¬ 
nied 88 F.2d 269, certiorari denied 
Doherty v. Knowlton, 66 S.Ct. 941, 
298 U.S, 676, 80 L.Bd. 1398, and 
Doherty v. Tremblay, 56 S.Ct 941, 
298 U.S. 676, 80 L.Ed. 1398. 

Ala.—Bopker T. Washington Burial 
Ins. Co. V. Roberts, 153 So. 409, 
228 Ala. 206. 

Cal.— 7 Walker y. Harbor Realty & 
Development Co., 8 P.2d 567„ 214 
Cal. 46—Dool V. First Nat Bank, 
200 P. 16, 209 Cal. 717—Hedges v. 
Frink, 168 P. 884, 174 CaL 662— 
Rice V. McCarthy. 239 P. 66. 78 Cal. 
App. 665—^Reno v. American Ice 
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Mach, Co., 287 P. 784, 72 CalJLpp. 
409. 

Conn.—Town of Stratford v. Fidelity 
& Casualty Co., 137 A, 13, 106 
Conn. 34. 

Ky.—^Looney v. Elkhom Land & Im¬ 
provement Co., 242 S.W. 27, 196 
Ky. 198. 

N.J.—Sleight V. Board of Education 
of City of Patterson, 169 A. 707, 
708, 10 N.J.Mlsc. 628, Citing Corpus 
Juris. 

N.T.—Euclid Holding Co. v. Schulte, 
274 N.T.S. 616, 163 Misc. 466, re¬ 
versed on other grounds 276 N. 
T.S. 538. 168 Mlsc. 832. 

N.D.—Jarskl v. Farmers* & Mer¬ 
chants’ State Bank of Hanklnson, 
206 N.W. 773, 63 N.D. 470. 

OkL—Goodwin v. State ex rel. Cran¬ 
dall, 31 P.2d 841, 842, citing Cor- 
pus Juris—McLain v. Oklahoma 
Cotton Growers’ Ass'n, 258 P. 269, 
125 Okl. 264. 

84L U.S.—Gasoline Products Co, v. 
Champlin Refining Co., D.CMe., 46 
P.2d 611. 

HL—^People ex rel. Nelson v. Home- 
wood State Bank of Homewood, 18 
N.E.2d 285, 294 IlLApp. 52. 

La.—^Maxwell v. Maxwell, 1 LaJlpp. 
418. 

Neb.—^Brisbin v. B. L. Oliver Lodge 
No. 336 of Brotherhood of Hallway 
Clerks, 279 N.W. 277. 

Okl.—Carlisle v. National Oil & D»- 
ve'lopment Co., 234 P. 629, 108 Okl. 
18. 

18 C.J. p 507 note 84. 

85. Cal.—^Pacific Wharf & Storage 
Co. V. Standard American Dredg¬ 
ing Co., 192 P. 847, 184 Cal. 21— 
Pacific Electric Ry. Co. v. Com¬ 
monwealth Bonding & Casualty 
Ins. Co., 204 P. 262, 65 Cal.App. 
704. 

Colo.—Menzel v. Niles Co., 281 P. 364. 
86 Colo. 320, 65 A.L.R. 995. 

Minn.—Seitz v. Michel, 181 N.W. 102, 
104, 148 Minn. 80, 12 A.L.R. 1060, 
citing Corpus Juris. 

N.Y.—Sturm v. Truby, 282 N.T.S. 433, 
246 App.Dlv. 867. 

Or.—^Pyle v. Keman, 36 P.2d 580, 148 
Or. 666. 

13 C.J. p 607 notes 86, 86. 

It has been held, however, that 

defendant could not challenge the 

legality of a contract not to engage 
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§281 , 

§ 281. -Necessity That Objection Be 

Raised 

Courts will of their own motion take notice of the 
illegality of contracts litigated before them. 

Courts will not, even with the consent of the par¬ 
ties, enforce an illegal contract,8® and will of their 
own motion take notice of illegality in contracts 
which come before them for adjudication and leave 
the parties where they have placed themselves.®"^ It 
has been held, however, that where a contract is 
not illegal on its face, and there is no suggestion of 


illegality in the answer to an action thereon, the 
defense of illegality will not prevail, unless a case 
is presented which requires the court to interpose 
on its own motion and stop the proceedings on 
grounds of public policy.®® Further, a contract will 
not be declared illegal unless it is unlawful on its 
face, where the surrounding circumstances are not 
before the court®® 

Evidence of illegality coming from either party,®® 
at any time or any stage of the case,®^ is fatal to the 
enforcement of a contract 


In optical business within the state, 
or proper organization of corporation 
to which his optical husiness was 
sold, where he was the first organ¬ 
izer of corporation, gave It his name, 
subscribed for all but three shares 
of Its capital stock, and then sold 
and transferred his stock to presi¬ 
dent of corporation, and corporation 
had carried on its business under 
contract for more than five years, 
and defendant had not refunded mon¬ 
ey received on sale of stock.— 
Thompson Optical Institute v. 
Thompson, 237 P. 965, 119 Or. 252. 

•B6. TT.S.—Westwood V. Continental 
Can Co., C.C.A-Tex., 80 F.2d 494. 
D.a—Noonan v. Gilbert, 68 F.2d 
776, 63 App.D.a 30. 

Neb.—State v. Farmers' State Bank 
of Polk, .237 N.W. 862, 874, 121 
Neb. 547, Quoting Corpus Juxit. 
Ohio.—C. A. King & Co. v. Horton, 
166 N.E. 124, 116 Ohio St. 205, 
error dismissed 48 S.Ct 822, 276 

U. S. 600, 72 L.Bd. 725. 

Or.—Rosenkrantz v. Barde, 214 P. 

893, 107 Or. 338, 

18 C.J. p 607 note 88. 

ar. U.S.—Horbach v. Coyle, C.CA- 
Neb., 2 P.2d 702—Fidelity & De¬ 
posit Co. of Maryland v. Grand 
Nat Bank of St Louis, D.C.MO., 2 
P.Supp. 666, reversed on other 
grounds, C.C.A., 69 P.2d 177. ‘ 
Ala.—Sheaxln v. Plzdtz, 94 So. 92, 
208 Ala. 244—National Life & Ac¬ 
cident Ins. Co. V. Mlddlebrooks, 
APIK, 170 So. 84. 

Cat—Endicott v. Rosenthal, 16 P.2d 
678. 216 Cat 721—Bank of Orland 

V. Haxlan, 206 P. 75, 188 Cal. 413 
—Morey v. Paladini, 208 P. 760, 
187 Cat 727—Pacific Wharf ft 
Storage Co. v. Standard American 
Dredging Co.. 192 P. 847, 184 Cat 
21—Brown v. Brown, 47 P.2d 862, 
8 CalApp.2d 864—^Von Kesler v. 
Baker, App., 21 P,2d 1017—Dean 
V. McNemey, 266 P. 976, 91 Cal. 
App. 206. 

Colo.'-'MetropoUtaii Life Ins. Co. v. 
koma, 50 P.2d 1142, 97 Colo. 498 
—Baker v. Cofich, 221 P. 1089, 74 
Cola 880. 

Ooun.-r-Pothier v. Reid Air Spring 
Co,. 180 A, 888, 103 Conn. 380. 


D.C.—Noonan v. Gilbert 68 r.2d 775, 
68 App.D,a 30. 

Fla.—Citizens' Bank ft Trust Co. v. 

Mabry. 186 So. 714, 102 Fla. 1084. 
m.—Vock V. Vock, 6 N.B.2d 843, 865 
lit 432, 109 A.L.R. 1170—Mitchell 

V. Clem, 128 NJE. 816, 295 lit 150 
—Jamieson v. Ilea, 219 IltApp. 
432. 

Iowa.—^Tansll v. McCumber, 206 N. 

W. 680, 201 Iowa 20. I 

Kan.—Sage v. Oil Country Special¬ 
ties Mfg. Co.. 27 P.2d 642, 188 
Kan. 501. 

Ky.—Terry v. Rose, 64 S.W.2d 909, 
251 Ky. 314—Bishop v. Bishop, 38 

S. W.2d 657, 238 Ky. 702. 

La.—Consolidated Cos. v. Angelloz, 

' App., 170 So. 656. reinstating 165 
So. 910. 

Maas.—Reuter v. Ballard, 166 N.E. 
822, 867 Mass. 657—Coughlin v. 
Royal Indemnity Co., 188 N.E. 896, 
244 Mass. 317. 

Minn.—Vos v. Albany ifut. Fire Ins. 
Co., 258 N.W. 649, 191 Minn. 197— 
Hackett v. Hammel, 241 N.W. 68, 
186 Minn. 387—Goodrich v. North¬ 
western Telephone Exchange Co., 
201 N.W. 290, 292, 161 Minn. 106, 
citing Corpus Tuztih 
Mo.—White V. McCoy Land Co., App., 
101 S.W.2d 763, 766, citing Corpus 
Fuxla. 

Neh.—State v. Farmers' State Bank 
of Polk, 287 N.W. 862, 874, 121 
Neh. 547, quoting Corpus Juris. 
N.T.—Qusikoff V, Republic Storage 
Co., 272 N.Y.S. 77, 241 App.Dlv. 
889—Attrldge v, Pembroke, 266 N. 

T. S. 267, 235 App.Dlv. 101—Dyer 

V. Broadway Central Bank, 233 N. 
Y.S. 96, 225 App.Div. 366, reversing 

225 N.Y.S. 525, 180 Mlsc. 842, fol¬ 
lowed In Block V. Pennsylvania 
Exchange Bank, 233 N.Y.S. 701, 

226 App.Div. 662—Stunnan v. Po- 
llto, 291 N.Y.S. 621. 161 Misc. 636 
—Gnxdberg v. Midvale Realty Co.. 
196 N.Y.S. 760, 119 Mlsc. 56»- 
De Bloaa v. Zlnn, 188 N.Y.S. 120. 

N.D.—^Erickson v. North Dakota 
SULte Pair Ass'n of Fargo, 211 N. 

W. 697. 698, 54 N.D. 880, citing 
Corpus Joxts — Douglas County 
State Bank v. Sutherland, 204 N. 
W. 688, 62 N.D. 817. 

OkL—Crawford v. MoConnsU, 49 P.2d 
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661, 173 Okl. 520—Hunt v. W. T. 
Rawlelgh Medical Co., 176 P. 410, 
71 OkL 198. 

Or.—Chandler v. Hultgren, 66 R2d 
268, 271, 156 Or. 142, citing Corpus 
Juris—Rosenkrantz v. Barde, 2l4 
P. 893, 107 Or. 338—Holder v. 
Holder, 185 P. 241, 261, 95 Or. 180, 
citing Corpus Juris. 

Pa.—^Waychoff v. WaychoU 168 A. 
670, 309 Pa. 300, 86 A.L.R. 190— 
New York ft Pennsylvania Co. v. 
Cunard Coal Co., 182 A. 828, 286 
Pa. 72. 

Tex.—Held Bros. v. Riesto, Clv.App., 
281 S.W. 638—Tri-State Motor Co. 

V. King. CIv.App., 277 8.W. 483— 
Burt V. St Paul Mut Hall ft 
Cyclone Ins. Co., Civ.App., 264 S. 

W. 686—Fulwiler Motor Co. v. 
Walker, Clv.App., 261 S.W. 147— 
Osage Oil ft Gas Co. v. Caulk, 
Clv.App., 243 S.W. 551—Balaguer 
V. Matey, Civ-App., 288 S.W. 882, 
dismissed for want of Jurisdiction. 

IS aj. p 607 note 89. 

ABegatiou withdrawn. 

Plaintiff’s withdrawal of hla chal¬ 
lenge to the legality of a contract 
relating to children's custody, made 
prior to commencement of divorce 
suit does not deprive court of pow¬ 
er to determine legality of contract 
—Bishop v. Bishop, 38 S.W.2d 667, 
288 Ky. 702. 

88. Conn.—Davis v. Hemming, 127 
A. 514, 519, 101 Conn. 718, citing 
Corpus JUzls. 

Mass.—^Nowell v. Equitable Trust 
Co., 144 N.E. 749, 249 Mass. 585. 
Tex—Rumbaugh v. Moirlss, Civ. 

App., 264 S.W. 198. 

13 C.J. p 607 note 90. 

89. CozuL—^Davis v. Hemming, 127 A. 
514, 519, 101 Conn. 713, citing Con* 
pus Juris. 

N.D.—Douglas County State Bank v. 
Sutherland, 204 N.W. 683, 52 NJD. 
617. 

Tex—Mullln v. Nash-Bl Paso Motor' 
Co., Civ.App., 250 8.W. 472. 

13 C.J. p 607 note 91. 

90l Mont—^McManus v. Fulton, 278 
P. 126, 86 Mont 170, 67 A.LJEI. 
690. 

9L CaL — Stevens v. Boyes Hot 
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§ 282. Performance by Plaintiff 

The fact that plaintiff haa performed will not Induce 
the court to compel defendant to perform. 

The fact that the party seeking to enforce execu¬ 
tory provisions of an illegal contract, although they 
consist only of promises to pay money, has perform¬ 
ed the contract on his part, and that unless the oth¬ 
er party is compelled to perform he will derive a 
benefit therefrom will not induce the court to en¬ 
force such provisions.®^ It has been held, however, 
that this rule will not be enlarged further than is 
necessary.®® It has also been held that, where a 
contract, not prohibited by law, has been fully exe¬ 
cuted by the person who seeks to enforce it, he 
may recover from the person receiving the benefit, 
although in the manner of performing the contract 
he was guilty of a misdemeanor.®* 

Implied contract. The party performing, on his 
part, the provisions of an illegal contract cannot re¬ 
cover on the ground of an implied promise on the 
part of the party receiving the benefits therefrom 
to pay therefor, as the law will imply no promise 
to pay for benefits received under an illegal con¬ 
tract by reason of the performance thereof by the 
other party.®® 

ContracU in which public officer vs interested. In 
some jurisdictions it is held, where public officers 
contract with themselves for the performance of 
work or the furnishing of supplies, that there can 
be no recovery on the part of the officer on a quan¬ 


tum meruit or quantum valebat for what his serv¬ 
ices or the property is reasonably worth, on the 
ground that there can be no implied contract where 
the contract is for any reason illegal.®* On the 
other hand, there are decisions which permit a re¬ 
covery on a quantum meruit or valebat, when such 
contracts are not prohibited by statute, and when 
the goods or services contracted for and actually 
delivered were proper and necessary, and no un¬ 
fairness was used or undue advantage taken by 
the public officer in obtaining the contract®"^ If, 
however, the services rendered by the public officer, 
and for which a recovery is sought by him on a 
quantum meruit, conferred no benefit on the public 
corporation which it could have rejected, and by re¬ 
taming which it could be said to have ratified the 
contract, it would seem that the rule permitting a 
recovery on a quantum meruit should not prevail;®* 
and, further, no action can be’ maintained where the 
contract transgresses an express statutory prohibi¬ 
tion.®® 

§ 283. Right of Third Parties to Set Up Ille¬ 
gality 

Third persons cannot, as a rule. Invoke the defense 
of Illegality. 

The defense of illegality, although open to the 
parties and those claiming under them, cannot as a 
general rule be invoked by third persons.^ This rule 
is of course subject to an exception, where it is at¬ 
tempted to assert rights based on the contract,* 


Sprlnirs Co., 298 P. 608, 118, Cal. 
App. 479. 

Tex—St Louis, I. M. & S. Ry. Co. 
V. Lauda & Storey, Civ-App., 187 
S.W. 368. 

■V7aBh.—Wright v. Corhin, 67 P.2d 
868; 871, 190 Wash. 260, citing Oo^ 
pus ilUils. 

92 , tJ.S.—Central R. Co. of New 
Jersey v. U. S. Pipe Line Co„ 
D.C.Pa., 290 P. 988, affirmed, C.C. 
A., 1 F.2d 866. 

Cal.—Paul V. Layne & Bowler Cor¬ 
poration, 71 P.2d 817, 9 Cal.2d 661 
—Baclooco V. Transamerlca Cor¬ 
poration, 38 P.2d 417, 2 Cal.App.2d 
696. 

wiff'h- —^Turner v. Schmidt Brewing 
Co., 270 N.W. 760, 278 Mich. 464 
—Day V. Chamberlain, 193 N.W. 
824, 223 Mich. 278. 

N.T.—Panto v. Kentucky Distilleries 
ft Warehouse Co„ 214 N.T.S. 19, 
216 App.Dlv. 611. 

Ohio.—^Polk V. Cleveland By. Co., 161 

‘ N.B. 808, 20 Ohio App. 317. 

Tex—Woolaey v. Panhandle Refin¬ 
ing Co., C1V.APP., 97 S.W.2d 267, 
260, quoting Corpus JuIb. 

18 C.J. p 507 note 92. 

88. irtah.—Beaver County y., Home 


Indemnity Co., 62 P.2d 436, 88 
Utah 1. 

94. Mo.—Kusnetzky v. Security Ins. 
Co.. 281 S.W. 47, 313 Mo. 418, 45 
A.L.R. 189—Smythe v, Hanson, 61 
Mo. 287. 

95. Idaho. — Deer Creek Highway 
Dlst V, Doumecq Highway Dlst, 
218 P. 871, 37 Idaho 601. 

18 aJ. p 608 note 93. 

99. Ind.—Stropes v. Greene County, 
72 Ind, 42. 

N.T.—Smith V. Albany, 61 N.T. 444. 
Pa.— Washington Tp. v. Shoop; 2 Pa. 
Dist 689. 

97. CaL—Buck v. Eureka, 42 P. 248, 
109 CaL 504, 80 L.H.A. 409. 

18 C.J. P 608 note 98. 

98. Ind.—^Pt- Wayne v. Rosenthal, 
75 Ind. 166, 88 Ana.R. 127. 

99 . Ark.—^Tallman v. Lewis, 188 S. 
W. 296, 124 Ark. 6. 

Li — ^Maxx V, Lining, 166 So. 207, 

208, 231 Ala. 446. quoting Oozpns 
juris. 

Ga.—Chappell v. Stapleton, App., 198 
lA^CIchenor v. Dr. D. H. Tlohe- 
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Bor’s Antiseptic Co., 166 So. 194, 
180 La. 119. 

Mich.—^Dunnette v. Henry L. Do¬ 
herty ft Co., 233 N.W. -428, 268 
Mich. 597. 

Tex—^Hartford Fire Ins. Co. v. Gal¬ 
veston, H. ft S. A, Ry.- Co., Com. 
App.; 289 S.W. 919, 928, citing 
Oozpns Juris — California State 
Life Ins. Co. v. Erlng, Clv.App., 
208 S.W. 372, 377, quoting Corpus 
Juris. 

Wash.—Seid Chee v. Sanitary Fish 
Co., 174 P. 448, 108 Wash. 845. 
Wis.—Newcomb v. Ingram, 248 N.W. 
171, 174, citing Corpus Juis, mod¬ 
ifying 243 N.W. 209, rehearing 
granted 246 N.W. 121—Matta v. 
Katsoulas, 212* N.W. 261, 192 Wis. 
212, 50 A.L.R. 291. 

13 C.J. p 508 note 1. 

2. Cal.—Asher v. Johnson, 79 P,2d 
467, 461, 26 CaLApp.2d 408, citing 
Corpus Juris—Conte v. Busby,' 2 
P.2d 458, 116 CaLApif. 732. 

Colo.—^Baker v. Socfcwell, 261 P. 548, 
80 Colo. 809. 

Mont—Dorrell v. Clark, 4 P.2d 712, 
714, 90 Mont.685, quoting Corpus 
Juris, 

Pa,—Eraemer Hosiery Co. v. Amwl- 
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where the illegality of the contract appears from 
plaintiffs own showing,^ or where the interests of 
the person asserting the invalidity are affected.* 

Recovery of money paid to third person for use 
of party. Where, in execution or satisfaction of an 
illegal contract, one of the parties thereto pays 
money or delivers property to a third person for the 
use of the other party to the contract, on his prom¬ 
ise, express or implied, to deliver such property to 
such other party, such third person cannot defend 
an action by the latter for such property on ac¬ 
count of the illegality of the contract in pursuance 
of which it was delivered to him. In such case the 
action is not based on the illegal contract, but on 
the independent contract of such third person to 
deliver over the property received by him,® although 
an exception to this rule has been recognized in 
cases of contracts having a tendency to injure the 
public service.® 

§ 284. Foma of Illegal Agreement 

The substance rather than the form determines 
whether or not a contract Is unenforceable for Illegality. 

The substance, not the form, of the agreement is 
looked at, and, although valid on its face, oral evi¬ 
dence is always admissible to show an illegal pur¬ 


pose, see infra § 596. Therefore, in order to ar¬ 
rive at the substance of it, a court will not confine 
its attention to the mere words in which it is ex¬ 
pressed, for an illegal agreement may be sometimes 
concealed under the guise of language which on 
the face of it, if words only were to be considered, 
might constitute a legally enforceable contract.^ 

§ 285. Contracts Growing Out of, or Connect¬ 
ed with, Illegal Contract 

A contract Is rendered Illegal by a prior Illegal con¬ 
tract with which It Is connected and out of which it im- 
mediately grows. 

Where a contract grows immediately out of, and 
is connected with, a prior illegal contract, the ille¬ 
gality of such prior contract will enter into the 
new contract and render it illegal;® and the rule 
has been broadly laid down that, if the connection 
between the original illegal contract and the new 
contract can be traced, and that if the latter is con¬ 
nected with, and grows out of, the former, no mat¬ 
ter how many times and in how many different 
forms it may be renewed it caimot form the basis 
of a recovery.® So, every new agreement in fur¬ 
therance of, or for the purpose of carrying into ef¬ 
fect, any of the unexecuted provisions of a previ¬ 
ous illegal agreement is likewise illegal and void,i® 


can Federation of F. H. W., 167 
A. 688, 601, 306 Pa. 206, quoting 
Cozpus OTuis. 

Tex—California State Life Ins. Co. 

V. Krlng, Civ.App., 208 S.W. 872, 
377, quoting Oorpiu Tozla. 

18 C.J. p 608 note 2. 
a Tex— California State Life Ins. 

Co. V. Krlng, supra. 

13 QJ. 7 609 note 8. 

4 . Tex.—California State Life Ins. 

Co. V. Kring, supra. 

18 C.J. p 509 note 4. 
a Cal.—Wise V. Radis, 242 F. 90, 
74 Car,APp: 765. 

WiB.—Matta v. Katsoulaa, 212 N.W. 

261, 192 Wis. 212, 60 A.L.R. 291. 

18 C.J. P 609 note 5. 
a Ky.—^Martin v. Francis. 191 S. 

W. 269,^ K8 Ky. 629. 

7. Pa.—Miller v. Miller, 131 A. 236, 
238. 284 Pa. 414, citing Cozpiu 
JTnxls. 

18 CJ. p 609 note 8. 

a TJ.S.—Horbach v. Coyle, aOA. 
Neb., 2 F.2d 702, 707, quoting Cor¬ 
pus Juds. 

m.—Redmond v. Gillis, 178 K.E. 604, 
346 IIL 228. 

La.—Commercial Bank of Lafayette 
a Trust Co. T. Barry, 164 So. 786, 
. 179 La. 684. 

Hloh.—Smllajisky v. Mandel Bros., 
286 N.W. 866, 264 Mich. 676. citing 
Ooxpna JKXla. 


Ofcl.—Smithson V. Love, 270 P. 28, 
182 Okl. 214. 

Pa.—Rnto V. Italian Burial Casket 
Co., 168 Jl 667. 104 Pa.Super. 288 
—^Donahue v. Mellinger, 29 Pa. 
Diet 846—^lacono v. Troffo, 27 DeL 
Co. 462—Susquehanna Coal Co. v. 
Scranton-Sprlng Brook Water Sup¬ 
ply Co., 82 Lo2.Leg.Rfeg. 297. 

S.C.—^Prince v. Mathews, 167 S.BL 
886, 169 S.a 626. 

Tex—Oldham v. Briley, Civ.App., 118 
S.W.2d 797, 809, quoting Corpus 
Juris—Amarillo Oil Co. v. Ranch 
Creek Oil & Qas Co., Clv.App.. 271 
S.W. 146, 164, quoting Corpus Ju¬ 
ris—Dodd v. W. T. Rawleigh Co., 
Civ.App., 203 S.W. 181. 

Wash.—^Tomkins v. Seattle Construc¬ 
tion & Dry Dock Co., 186 P. 884, 
96 Wash. 511. 

W.Va.—Carleton Mining & Power Co. 
V. West Virginia Northern R. Co., 
145 S.E. 42, 46, 106 W.Va. 126, 
quoting Corpus Juris. 

Wis.-Wendlandt v. Hartford Acci¬ 
dent & Indemnity Co., 268 N.W. 
230, 222 Wis. 204. 

18 aJ. p 609 note 9. 

Counsetlon. a matter of degree 
How close a bargain must be con¬ 
nected with an illegal purpose to 
make bargain itself illegal is ques¬ 
tion of degree.—Morrison v. Bandt 
86 P.2d 480, 149 Kan. 200. 
XuappHoaltle to mere iuTBlldlty 
Agreement collateral to a contract 
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which is void, as distinguished from 
one that is illegal, is not invalidated 
by the invalidity of the main con¬ 
tract—Phelps V. Citizens Union Nat 
Bank, D.CKy., 18 F.Supp. 623. 
ft. U.S.—Horbach v. Coyle, C.CJL 
Neb., 2 F.2d 702, 707, quoting Cor¬ 
pus Juris. 

CaL—^Asher v. Johnson, 79 P.2d 467, 
26 CaI.App.2d 403. 

Mich.—Smllansky v. Mandel Bros., 
236 N.W. 866, 867. 264 Mich. 675, 
citing Corpus Juris. 

Tex—Oldham v. Briley, CIv.App., 118 
S.W.2d 797, 809, quoting Corpus 
Juris—Amarillo Oil Co. v. Ranch 
Creek Oil & Gas Co., Civ.App.. 271 
S.W. 146, 154, quoting Corpus Ju- 
rls. 

Utah.—^Beaver County v. Home In¬ 
demnity Co.. 62 P.2d 436. 88 
Utah 1. 

Wis.-Holt Lumber Co. v. Duluth S. 
S. & A. Ry. Co., 233 N.W. 839, 
842, 206 Wis. 77, citing Corpus 
rls. 

10 CJ. p 609 note 10. 

10. U.S.—^Horbach v. Coyle, C.CA. 
Neb., 2 F.2d 702, 707, quoting Coru 
pus Juris. 

2C1DZL—Jacobsen v. Barnes, 222 N.W. 
841, 176 Minn. 4. 

Pa.—Susquehanna Coal Co. v. Scran- 
ton-Sprlug Brook Water Supply 
Co., 82 LuxLeg.Reg. 297. 

Tex—Oldham v. Briley, Clv.App., 118 
S.W.2d 797, 809, quoting Corpus 
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as is a contract the performance of which depends | 
on performance of a prior invalid contract.^ 

Parties to an'illegal agreement may, by a sub¬ 
sequent agreement and the execution of a new con¬ 
tract, purge the original agreement of its illegal el- 
ements.^^ 

Securities given in illegal transaction. It follows 
from the principles just stated that notes given for 
illegal claims, or as the consideration for illegal 
promises, cannot be enforced, see the title Bills 
and Notes § 1S4, and the same is true of deeds, 
bonds, mortgages, and other securities 

Promise to pay money owing on illegal agree- 
fnent. A subsequent contract to pay money owing 
on an illegal contract is also illegal.!^ This rule 
applies, although a new consideration also enters 
into the new contract^® 

Compromise or settlement. No compromise by 
the parties of differences with respect to an illegal 
contract can purge it of illegality and produce a 
valid ^laitn on which a recovery may be had.^® 
Moreover, where suit is brought to enforce an ille¬ 
gal contract, a new promise to perform it, made on 
a settlement of the litigation, is illegal 17 

Renewal or substituted notes. A note given in 
renewal of, or in substitution for, a note made for 
an illegal consideration is open to the same defense 


of illegality, see the CJ.S. title Bills and Notes § 
278 a. 

Promise to pay for benefits received under illegal 
contract. Where services are rendered under an 
illegal contract, an express promise to pay for such 
services made after their rendition is unenforce¬ 
able.!® however, through mistake of law or of 
fact, parties make an illegal contract on which nei¬ 
ther could have maintained a suit, a subsequent 
agreement to pay for services performed under such 
contract may yet be legal and equitable.!® 

Agreement to pay judgment recovered on illegal 
contract. The illegality of a contract does not af¬ 
fect a judgment which may be recpvered thereon 
on failure of defendant to set up the defense of 
illegality, and therefore a contract to pay such 
judgment would not be affected by the illegality in 
the original contract.®® Still it has been held that 
an unenforceable judgment does not purge a trans¬ 
action of illegality.®! 

§ 286. New Agreement on New Consideration 

A new Independent contract is not rendered illegal 
by a prior executed or abandoned Illegal agreement. 

When an illegal agreement is carried out or aban¬ 
doned, as the case may be, a new' agreement whol¬ 
ly unconnected with the illegal act, and in no sense 
a continuation of the old or including any claim 
or right springing therefrom, is valid.®® Unless 


gtuis—Amarillo Oil Co. v. Rancli 
, Creek Oil & Gas Co., ClvApp., 271 
S.W. 145, 164, quotine Coipoa Jiu 
zla. 

W.Va.—Haymond v. Hyer, 92 S.E. 

864, 80.W.Va. 694, L.R,A.1918B 1. 
Wia—Holt Lumber Co. v. Duluth, S. 
S. & A. Ry. Co„ 238 N.W. 889, 842, 
206 Wls. 77. citing Coxpiu Tnrla. 
18 CJ. p 610 note 11. 

Building contract 

Where a building contract la in¬ 
valid, a subsequent contract neces¬ 
sarily connected with, and impos¬ 
sible of performance without the 
construction of the building is also 
InvaUd.--CaldweU v. Bauer. 99 N.E. 
117, 179 Ind. 146. 

Bev party not a ooze 

The mere substitution of a new 
party for one already a party to an 
Illegal contract carrying Into effect 
in a new form an invalid contract 
does not give validity to such con¬ 
tract and will not relieve it from 
effect of Illegality of the original 
consideration. — Oldham v. Briley, 
Tex.CivJl.pp., 118 S.W.2d 797, 808, 
Citing Corpus Jtirls. 

U. Tex.—Amarillo Oil Co. v. Ranch 
Creek OU & Gas Co.. Clv.App., 271 
17aJ.S.-43 


S.W. 145, 154, quoting Corpus Ja¬ 
ils. 

18 C.J. p 610 note 12. 

12. Tex—Brownfield State Bank v. 
Hudson, Clv-APP., 78 S.W.2d 140, 
error refused. 

13. U.S.—Teal v. Walker, Or., 4 S. 
Ct 420, 111 U.S. 242, 28 L.Ed. 416. 

13 C.J. P 510 note 14. 

U.S.—Brown v. Tarkington, IncL, 
8 Wall. 877, 18 L.Ed. 266. 

18 C.J. p<510 note 16. 

16. Tex—Reed v. Brewer, 37 S.W. 
418, 90 Tex 144. 

ig. (ja.—^Tompkins v. Compton, 21 
S.E. 79, 93 Ga. 520. 

18 C.J. P 610 note 18, 

17. Mich. — Smllansky v. Mandel 
Bros., 286 N.W. 866, 867, 264 Mich. 
676, citing Corpus JOziS. 

oossULezatton 

Settlement of litigation to enforce 
illegal contract is insufficient consid¬ 
eration for new promise to perform 
same contract—Smllansky v. Man- 
del Bros., supra. 

18. N.T.' — McKee v. Cheney, 62 
How.Pr. 144. 

N.C.—Puckett V. Alexanfier, 8 S.E. 

’767, 102 N.C. 96. 3 L.R.A. 48. 

13 C.J. P 510 note 20. 
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19. N.T.—^Toung V. Beardsley, 11 
Paige 93. 

8a Pa.—Swan v. Scott H Serg. & 
R. 165. 

81. Mich.—Comstock v. Draper, 1 
Mich. 481, 63 Am.D. 78. 

88. U.S.—Fidelity & Deposit Co. of 
Maryland v. Grand Nat. Bank of 
St Louis, aaA-Mo., 69 P.2d 177, 
reversing, D.C., 2 F.Supp. 666. 

Cat—^Robbins v. Pacific Eastern Cor¬ 
poration, 65 P.2d 42—Holm v. 
Bramwell, App., 67 P.2d 114— 
Smith V. California Thom Cordage, 
18 P.2d 393, 129 Cal.App. 98—Wise 
V. Radis. 242 P. 90. 74 Cal.App. 
765. 

Colo.—^Austin V. Colorado Dairymen’s 
Co-op. Ass’n, 256 P. 640, 81 Colo. 
546. 

B;y.—Scobee v. Brent 216 S.W. 76, 
186 Ky. 784. 

Mass.—^Zytka v. Dmochowskl. 18 N. 
E.2d 332—^Bauer v. Bond 3b Good¬ 
win. 188 N.B. 708, 286 Mass. 117. 

Mich.—Joel Stockard & Co. v. Reis, 
248 N.W. 680, 263 Mich. 166—Shea- 
han V. McClure, 166 N.W. 785, 199 
Mich. 63. 

N.T.—^Perkin v. Board of Education 
of Union Free School Diet No. 26. 
Town of Hempstead, Nassau Coun¬ 
ty. 15 NJ!.2d 799, 278 N.T. 268, re- 
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the two are united in either consideration or in 
promise, the illegality of one contract does not 
taint another.25 

A lender may recover from a borrower money 
paid at his request in discharge of an illegal con¬ 
tract,and on the same principle, where a county 
made an illegal contract for the purchase of com, 
a part of which was not delivered, and it afterward 
purchased and used the undelivered portion for a 
legal purpose, giving a warrant therefor, it was held 
that the consideration of the warrant was valid.25 

Property rights derived froin illegal executed con¬ 
tracts. After an illegal transaction has been wholly 
executed by the voluntary act of the parties thereto 
and tangible rights have accrued to one of them, 
by reason of the executed nature of the tainted con¬ 
tract the courts will not refuse to enforce those 
property rights which have arisen where the suit is 
not to enforce the contract itself..The fact that 
property has been acquired in violation of some law 
does not rob it of its character as property, nor pre¬ 
vent its becoming the subject of legitimate contracts 
which may be enforced in courts of law.27 

§ 287. Effect of Illegal Agreement on Prior 
Legal One 

A lawful contract Is not affected by a subsequent 
llleqal agreement between the parties to It. 


A subsequent illegal agreement will not affect a 
prior lawful one bet^veen the same parties.^® Thus, 
where the holder of a valid note gave the maker his 
receipt for the amount, in consideration that the 
maker should desist from the prosecution of the 
holder for perjury, it was held that the illegality of 
the receipt did not affect the validity of the note.^^ 

§ 288. Consideration or Promise Wholly Il¬ 
legal 

A wholly Illegal consideration or entire promise will 
void any agreement. 

Where an agreement consists of a single promise 
based on a single consideration, if either the prom¬ 
ise or consideration is illegal the agreement is void. 
This is elementary and undisputed.^® 

§ 289. Partial Illegality 

a. Consideration legal but promise partly 

illegal 

b. Consideration partly illegal or several 

considerations some of which are il¬ 
legal 

c. Promises and considerations severable 

a. Consideratioii Legal but Promise Partly 
gal 

A lawful promise based on a good consideration Is 


versing 800 KT-S. 8S6, 258 App. 
Dlv. 761—Hamburg v. Bauer, 210 
N.T.S. 681, 214 App.Div. 60. 

Ofcl.—Anderson v. Reed, 270 P. 864, 
138 Okl. 28. 

Pa.—New York ft Pennaylvanla Co. 
V. Cunard Coal Co., 182 A. 828, 286 
Pa. 72—^Lukens v. Oliver H, Bair 
Go., 158 A. 664, 104 Pa.Super. 280. 
Tex.—Durdln v, Barr, Clv-App., 121 
S.W.2d 420, error dismissed—Rev¬ 
ering V. Smith, Civ.App., 241 S.W. 
224—Patton V. American Home 
Life Ins. Co., ClvApp., 233 S.W. 
293, 294 citing Ooxptts Jtizls—Fred 
Miller Brewing Co. v. Coonrod,! 
CIv.App., 230 S.W. 1099, error re¬ 
fused—Bellew v. Jacobs, 229 S.W. 
928, CivJlpp., error refused. 
Wash.—Wakefield v. Hughes, 270 P. 

299, 149 Wash. 135. 

18 C.J. p 511 note 28: 

Where Illegal oontraot Is volun. 
taxUT rwwla d ea, the rescission is a 
xiew and independent agreement un- 
aXfjeeted by the illegsJlty of the orig¬ 
inal: transaction and will be enforced 
by the courts.—Lea V. Cassen, 61 
Ahu 812 . 

flOL Mass.—Zytka v. Dmochowafci, 18 
N.SL24 382. 

SA.. K.C.—WUllamd- v. Carr, 80 N. 

C. '894—Eingsbury v. Salt, 66 N.C 

- 601 : ^ . 


2ft. Ala.—Grayson v. Latham, 4 So. 

300. 866, 84 Ala. 646. 

26i Tex—Hartford Fire Ins. Co. v. 
Galveston, H. & S. A. Ry. Co., 
ConuApp., 239 S.W. 919, reversing 
Galveston, H. & S. A. Ry. Co. v. 

. Hartford Fire Ins. Co., ]Civ.App„ 
220 S.W. 781—Hall v. Edward, 
CoulApp., 222 S.W. 167, reversing, 
CivApp., 194 S.W. 674—Green v. 
Jackson, Clv.App., 118 S.W.2d 262, 
error dismissed-Fred Miller 
Brewing Co. v. Coonrod, Civ.App., 
280 S.W. 1099, error refused—Col- 
hum V. Cobum, Civ.App., 211 S.W. 
248—California State Life Ins. Co. 
V. Krlng. CivJLpp., 208 S.W. 872. 
Xrrevooable rights 
Contracts which are Illegal because 
of their immoral character are not 
void in the sense that they can con¬ 
fer no rights, since they can he ex¬ 
ecuted by the voluntary acts of the 
parties or through some means or 
agency other than courts, agreed on 
by the parties, and, when so execut¬ 
ed they may confer actual and Ir¬ 
revocable rights on the parties.— 
Hall V. Edward, TexCoin.App., 222 
S.W. 167, reversing, CIv«A.pp., 194 
S.W. 674. 
fhitt on note 

Even if the contract whereby in¬ 
tervener acquired the note and prop- 
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'' erties of plaintiff were Illegal as con- 
Itravening the statute against mon¬ 
opolies, so that it could not be en¬ 
forced in court, yet. It having been 
executed by voluntary act of the 
parties, its lUegallty would be no 
defense to the maker of the note 
when sued on the note by intervener. 
—^Patton V. American Home Life 
Ins. Co., TexCIv.App., 283 S.W. 298, 
error refused. 

27. Tex—California State Life Ins. 
Co. V. Kring, Civ.App., 208 S.W. 
872, 877, quoting Corpus Juris. 

18 C.J. p .611 note 26. 

28. Ga.—Rich V. W. T. Rawlelgh 
Co., 171 S.E. 228, 231, 47 GaA.pp. 
571, quoting Corj^ Juris. 

W.Va.—Tearney v. Marmion, 187 S. 
E. 643, 546. 103 W.Va. 894, citing 
Corpus Juris. 

18 C.J. p 511 note 27. 

aa Ey.—Best v. Higginbotham, 7 
B.Mon. 124. 

'aa Ala.—Wright v. Martin, 107 So. 
318, 214 Ala. 834—W. T. Rawlelgh 
Medical Co. v. Walker, 77 So. 70, 
16 Ala.App. 232. 

Ga-—^Roberts v. H. C. Whitiner Co., 
169 S.E. 386, 46 Ga.App. 889, cit¬ 
ing Corpus Juris. 
il8 OJ. p 512 note 29. 
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not Invalid because an unlawful promise Is made for the 
tame consideration. 

Where an agreement founded on a legal consid¬ 
eration contains several promises, or a promise to 
do several things, and a part only of the things to 
be done are illegal, the promises which can be sep¬ 


arated, or the iiromise, so far as it caii be separat¬ 
ed, from the illegality, may be valid The rule is 
that a lawful promise made for a lawful considera¬ 
tion is not invalid merely because an unlawful prom¬ 
ise was made at the same time and for the same con¬ 
sideration,31 and this rule applies, although the in- 


ai. U.S.—city of Del Rio v. den 
Contracting Corporation, aaA. 
Tex., 94 F.2d 701—School Dlat No. 
87. Clark County, Wash. v. Isack- 
Bon, C.C.A.Wa8h., 92 F.2d 768, 772, 
citing Corpru ‘ Juris—Gardner v. 
City of Dallas, ac.A.Tez., 81 F.2d 
4S5, 426. citing Corpus Juris—^Mc¬ 
Cullough V. Clinch-Mitchell Const 
Co., aCJLMo., 71 F.2d 17. certi¬ 
orari denied Clinch-Mitchell Const 
Co. V. McCullough, 55 S.Ct 96, 293 
tr.S. 682, 79 L.Bd. 678—Metro- 
Goldwyn-Mayer Distributing Cor¬ 
poration V. Bijou Theatre Co., D. 
C.Mas8.. 50 F.2d 908, set aside on 
other grounds, C.CXA., 69 P.2d 70— 
Paramount Famous Lasky Corpo¬ 
ration V. National Theatre Corpo¬ 
ration, GaA.Va., 49 F.2d 64—Fitz¬ 
gerald V. Union Central Life Ins. 
Co, C.C.A-N.D., 42 F.2d 76, cer¬ 
tiorari denied 51 S.Ct 38. 282 U. 
S. 838, 75 L.Ed. 744—Moffat Tun¬ 
nel Improvement Dlst v. Denver 
& S. L. By. Co., 45 F.2d 715, modi¬ 
fying, D.G, Denver & S. L. By. Co. 
V. Mofdt Tunnel Improvement 
Dist, 86 F.2d 366, and certiorari 
denied Moffat Tunnel Improvement 
Dist. V. Denver & S, L. Ry, Co., 61 
S.Ct 485, 283 U.S. 837, 75 L.Ed. 
1448—Nye v. Chase Nat Bank, G 
GA.Minn., 84 F.2d 436—The IJael- 
haven, D.GN.T., 269 F. 806, re¬ 
versed on other grounds The Jobs- 
haven, C.GA., 270 F. 60—^Edgar v. 
Ames, Okl., 266 F. 836, 167 GGA. 
163—McCullough V. Smith, OkL, 
243 F. 823, 166 GGA. 385. 

Ala.—Roberson v. Roberson, 169 So. 
292, 232 Ala. 647—W. T. Rawlelgh 
Medical Co. v. Walker, 77 So. 70. 

. 16 Ala.App. 282. 

CaL—Edwards v. Mullln, 80 P.2d 997, 
220 Cal. 379—Poultry Producers of 
Southern California v. Barlow, 208 

. P. 93, 96, 189 CaL 278, quoting 
Ooxpus Juris—Hedges v. Frink, 163 
P. 884, 174 CaL 562—General Paint 
Corporation v. Seymour, 12 P,2d 
990, 124 CaLApp. 611—^Palmer v. 
Emanuel, 247 P. 611, 77 CalApp. 
77i—Hogue-Kellogg Co. v. Baker, 
190 P.'493, 47 Cal.App. 247—Mc- 
Cahan v. McCahan,. 190 P. 460, 47 
Cal.App. 176—Irvine v. Postal .Tel¬ 
egraph-Cable Co., 178 P. 487, 87 
CaLApp. 60. 

DeL—Capital Bakers v. Leahy, 178 
A 648, 20 -DeLCh. 407. 

Ga.—Scott V. Hall, 192 SJBI. 920, 924, 
66 Qa.App. 467, citing Corpus Ju- 

•' riz— Roberts v. H. G Whitmer Co., 
169 S.E. 885, 46 Ga.App. 889. cit¬ 
ing Corpus Juris. 

Idaho.—Municipal SecurltlM Corpo-, 


ration v. Buhl Highway Dist, 208 
P. 233. 35 Idaho 377. 

EL-Pelc V. Kulentis, 257 Ill.App. 

I 213, 218, citing Corpus Juris. 

Ind.-Jordan v. Kittle, 160 N.E. 817, 
88 Ind.App. 275—Johnston v. 
Franklin Kirk Co.. 148 N.E. 177, 
83 Ind.App. 619—Smith v. Tost 
126 N.B. 73, 72 Iha.App. 6J8—Em- 
shwller v. Tyner, 52 N.E. 469, 21 
Ind.App. 347, 69 Am.S.R. 360. 

Iowa.—Slaters of Mercy of Cedar 
Rapids V. Lightner, 274 N.W. 86 
—Clancy v. ZeBy, 166 N.W. 583, 

182 Iowa 1207. 

Kan.—Achen v. Atchison, T. & S. F. 
Ry. Co.. 176 P. 980, 108 Kan. 668— 
Henshaw v. Smith, 171 P. 616, 102' 
Kan. 599. 

Ky.—Farmers’ Bank of White Plains 
V. Bass, 292 S.W. 489, 218 Ky. 818 
—Edleaon v. Edleson, 200 S.W. 625, 
179 Ky. 300, 2 AL.R. 689. 

La.—Labatt v. Louisiana Adjustment 
Bureau, App., 185 So. 702. 

Mass.-Toting Milk Cos. v. O’Con- 
neU, 179 N.E. 169, 277 Mass. 570. 

Minn.—^Hartford Accident & Indem¬ 
nity Co. V. Dahl, 278 N.W. 69L 

Miss.—^Plaza Amusement Co. V. 
Rothenberg, 181 So. 850, 169 Miss. 
800, 

Mo.—^Thomas v. Schapeler, App., 92 
S,W.2d 982—^Miller v. Bowen Coal 
& Mining Co., App., 40 S.W.2d 485 
—Schlbl V. Miller, App., 268 S.W. 
484, 487, citing Corpus Juris—Sex¬ 
ton V. North Missouri Cent. Ry. 
Co., App,, 194 S.W. 1082. 

N.J.—^Township Lodi v. Little Ferry 
Nat Bank, 189 A 68, 121 N.J.Bq. 
218—Cameron v. International Al¬ 
liance of Theatrical Stage Em¬ 
ployees and Moving Picture Op¬ 
erators of U. 8. and Canada, Local 
Union No. 884 of Hudson County, 

183 A 167, 119 N.J.Bq. 677, certi¬ 
orari denied International Alliance 
of Theatrical Stage Employees v. 
Cameron. 56 S.Ct 681, 298 U.S. 659, 
80 L.Ed. 1386—McCarty v. Ennist 
146 A 668, 7 N.J.M1 bc. 668—Katz 
V. Newman, 127 A 266, 97 N.J.Eq.‘ 
284. 

N.M.—City of Santa Fe v. First Nat 
Bank in Raton, 65 P.2d 857, 859, 41 
N.M. 180, citing Corpus Juris. 

N.T.—Saratoga State Waters Coipo- 
ration v. Pratt 126 N.E. 884, 227 
N.T. 429,, reversing 172 N.T.S..40, 

184 App.Div. 561, motion denied 
172 N.T.S. 917, 186 App.Div. 938— 
Sturman v. PoUto, 291 N.T.S. 621, 
161 Mlso. 636—In re Pine's Estate, 
268 N.T.S. 37, 149 Misc. 716—Gold- 
wyn Loan & Investment Corpora- 
tloh V. Welnfeld, 268 N.T.S. 217,, 
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144 Misc. 159—^Briggs v. Bloom- 
ingdale Cemetery Ass'n, 185 N.T. 
S. 348. 113 Misc. 685. 

Ohio.—Stark County Milk Producers’ 
Ass’n v. Tabeling, 194 N.E. 16, 129 
Ohio St 159, 98 A.L.R. 1393— 
Suesskind v. Wilson, 176 N.B, 889, 
890, 124 Ohio St 64; quoting Cor¬ 
pus Juris—General Electric Sup¬ 
ply Co. V. Toungman Electric Co., 
187 N.E. 249, 45 Ohio App. SOS- 
Deal V. Garaux Broa Co., 181 N.E. 
920, 42 Ohio App. 191—Short v. 
Cleveland, G, G & St. L. Ry. Co., 
18 Ohio N.P.,N.S., 687, appeal dis¬ 
missed 63 Wkly.Law BuL 188, 16 
Ohio Law 60. 

OkL—Hlgby v. Martin, 28 P.2d 1097, 
167 OkL 10—Wesley v. Chandley, 

3 P.2d 720, 152 OkL 22—King v. 
King. 280 P. 271, 188 OkL 40— 
Walker v. W. T. Rawlelgh Co., 271 
P. 166, 188 OkL' 75—Smith v. Rock¬ 
ett 192 P. 691, 79 OkL 244. 

Pa—In re Craig's Estate, 148 A 88, 
85, 298 Fa 285, citing Corpus JU>- 
ria 

Tex.—Ware v. Jones, Com.App., 242 
S.W. 1022, affirming, Civ.App., 233 
S.W. 856—Smith v. Morton Inde¬ 
pendent School Dist, ClvApp., 85 
S.W.2d 868, error dismissed—Mct- 
ro-Goldwyn-Mayer Distributing 
Corporation v. Cocke, Civ.App., 56 
S.W.2d 489—C. G Slaughter Cattle 
Co. V. Potter County, Civ.App., 285 
S.W. 395, affirmed Potter County 
V. C. G Slaughter Cattle Co., Com. 
App., 264 S.W, 776—^Rousseau v. 
Everett CIv.App., 209 S.W. 460. 

Va—City of Bristol v. Dominion 
Nat Bank, 149 S.E. 632, 163 Ya 
71. 

W.Ya—^Teamey v. Marmlom, 187 
S.E. 648, 108 W.Ya 394. 

Wis.—MarshaU v. Wittig, 261 N.W. 
489, 213 WIs, 874—Watertown Milk 
Producers’ Co-op. Ass’n v. Yan 
Camp Packing Co., 225 N.W. 209, 
199 Wis. 879, 77 AL.R. 891, re¬ 
hearing denied 226 N.W. 878, 199 
Wis. 879, 77 AL.R. 39L 
18 GJ. p 612 note 80. 

Act made Ulegsl after psxtial eaeeou- 
tUm 

Recovery on a contract so far as 
executed before the effective date 
of a statute prohibiting It will be 
permitted, if it Is divisible, and the 
amount due can be apportioned.— 
Massillon Savings & Loan Co. v. Im¬ 
perial Finance Co., 151 N.E. 646, 114 
Ohio St .628. 

BuJldlag oouiraota 
(1) Where a builder constru^jted 
the lower portions of a bnildlbr 4a- . 
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validity is due to violation of a statutory provision, 
unless the statute expressly or by necessary impli¬ 
cation declares the entire contract void.33 On the 
other hand, if a promise to do several things or 
several distinct promises, although they are founded 
on a legal consideration, are indivisible, and one or 
more of the promises are illegal, the legal promise 
or promises cannot be enforced, and the whole 
agreement is void.^® Whether the promises are 
separable or indivisible is, as seen infra § 627, a 
question of interpretation by the court. Where a 
contract contains illegal stipulations, and to sustain 
it in part would be practically to sustain it altogeth¬ 


er, the court will treat it as wholly void.^* So, a 
contract illegal in part, and of such a nature that 
the good cannot be separated from the bad, is en¬ 
tirely void.®5 While it has been held to be the duty 
of the court to preserve so much of a contract as 
may properly survive its invalid and ineffective pro¬ 
visions,36 it has also been held that separation of 
the good consideration from that which is illegal 
will be attempted only in those cases in which the 
party seeking to enforce the contract is not the 
wrongdoer.*"^ 

Contracts in restraint of trade. If the terms of a 
contract in restraint of trade can be construed di- 


tlrelv In conformity with the stat¬ 
ute regulating the. construotlon 
thereof, he was not precluded from 
repudiating the contract as to that 
part thereof which was Illegal, if he 
had no knowledge of the Illegality on 
executing the contract.—Eastern Ex¬ 
panded Metal Co. V. Webb Granite, 
eta. Co., 81 N.E. 251, 196 Mass.'866, 
11 AniuCas. 631. 

(2) 'Where an otherwise valid con¬ 
tract contains a provision for the de¬ 
cision of an engineer as to any dif¬ 
ferences between the parties, and 
provides that it shall be final, and 
such provision is separate and in¬ 
dividual with regard to other provi¬ 
sions of the contract, the fact that 
the provision is void as being against 
public policy in ousting the Jurisdic¬ 
tion of the courts does not affect the 
remainder of the contract.—Gay v. 
Lathrop, 6 N.T.St 608. 

Viardage sniaxatUm. agreements 
The Invalidity of a portion of a 
separation agreement does not ren¬ 
der the entire agreement void where 
the invalid portion is entirely dis¬ 
tinct, disconnected, and separable 
from the valid provisions of the con¬ 
tract 

Ark.—^Bowers v. Hutchinson, 63 S.W. 
899, 67 Ark. 15. 

Cal.—^McCahan v. McCahan, 190 F. 

460. 47 CaLApp. 176. 

Mass.—Grime v. Borden, 44 K.E. 
216, 166 Mass. 198. 

8S. Cal—Poultry Producers of 
Southern California v. Barlow, 208 
P. 98, 96, 189 CaL 278, quoting C!oiu 
pas Jails—Hedges v. Frink, 163 P. 
884, 174 CaL 652. 

Mich.—Smllansky v. Mandel Bros., 
236 N.w. 866, 867, 264 Mich. 676, 
citing Oorpns Jails. 

Mo.—Schibl V. Miller, App., 268 8. 
W. 434. 

Ohio.—Suessklnd v. Wilson, 176 N.E. 
889. 890. 124 Ohio St 64, quoting 
Coxpos JnxlB. 

'Tte-r-C. C. Slaughter Cattle Co. v. 
Potter County, CivJtpp., 236 S.W. 
295, affirmed Potter County v, C. 
a Slaughter Cattle Co., Com-dpp., 
264 8.W. 776. 
l« CJ. p 612 note 8L 


33L TJ.S,—^Detroit-Eentucky Coal Co. 
v. Blckett Coal & Coke Co., Ky., 
261 F. 642. 163 CCA. 636. 

Ala.—Schamagel v. Furst 112 So. 
102, 216 Ala. 628. 

Ark.—^Bourland v. First Nat. Bank 
Bldg. Co., 237 S.W. 681, 162 Ark. 
139. 

CaL—^Asher v. Johncwn, 79 P.2d 467, 
26 Cal.App.2d 403—Smith v. Cali¬ 
fornia Thom Cordage, 18 P.2d 398, 
129 Cal.App. 93. 

Ga.—Evans v. Hartley, 196 S.E. 273, 
67 Ga.App. 698—Roberts v. H. C. 
Whltmer Co., 169 S.B. 885, 46 Go. 
App. 889, citing Ooxpns Juris. * 
Idaho.—Mclntire v. Butterfield Live 
Stock Co., 261 P. 287, 46 Idaho 
206. 

Ill.—Pelc V. Kulentls, 267 ELApp. 
213, 218, citing Coipus Jails— 
Sprecher v. Christensen, 236 IlL 
App. 490. 

IndL--Jordan y. Kittle, 160 NJl 817, 
88 Ind.App. 276. 

Kan.—Morrison v. Bantd, 67 P.2d 
684, 688, 146 Kan. 942, citing Coiu 
piu Jnxls—Cuthbert v. Fortune. 32 
P.2d 250, 139 Kan. 610—Thacker 
V. Smith, 176 P. 983, 103 Kan. 641. 
Ky.—E^armeis' Bank of White Plains 

V. Bass, 292 S.W. 489, 218 Ky. 818 
—Edleson v. Edleson, 200 S.W. 625, 
179 Ky. 300, 2 A.L.R. 689. 

Mass.—^Moss V. Copelof, 121 N.E. 

508, 281 Mass. 618. 

Mlsa—^Universal Film Exchanges v. 

West, 141 So. 293, 168 Miss. 272. 
Mo.—Hagler v. City of Salem, 62 B. 

W. 2d 751, 838 Mo. 330—Miller v. 
Bowen Coal & Mining Co., App., 40 
S,W.2d 485—Eads v. StifeL 222 S. 
W. 482, 204 MoJlpp. 420. 

N.J.—Cameron v. International Alli¬ 
ance of Theatrical Stage Em¬ 
ployees and Moving Picture Op¬ 
erators of U. S. and Canada, Lo¬ 
cal Union No. 884 of Hudson Coun¬ 
ty, 188 A. 167, 119 N.J.Bq. 677, 
certiorari denied International Al¬ 
liance of Th^trical Stage Em¬ 
ployees V. Cameron, 66 S.Ct 681, 
298 U.S. 669, SO L.Ed. 1886. 

N.Y.—Mansou v. Curtis, 119 NJJ. 
569. 228 N.y. 318. Ann.Cas.l918E 
247, affirming 166 n:t,S. 1128, 171 
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App.Div. 954—Sturm v. Truby, 282 
N.T.S. 483, 245 App-lMv. 357—Bald- 
win V. Lev. 297 N.T.S. 963, 163 
Mlsc. 929. 

OkL—Smith v. Rockett, 192 P. 891, 
79 Okl. 244. 

Or.—Boyd v. Boyd, 230 P. 641, 112 
Or. 658. 

Pa.—In re Shannon’s Estate, 137 A. 
251, 289 Pa. 280—Commonwealth 

V. Glennon, 92 Pa.Sup6r. 94. 

Tex.—Davis v. Texas Farm Bureau 

Cotton Ass’n, Com.App., 62 S.W.2d 
90, affirming Texas Farm Bureau 
Cotton Ass’n v. Davis, Civ.App., 16 
S.W.2d 644—^Marquart v. Harris 
County, Civ.App., 117 S.W.2d 494, 
error dismissed. 

Va.—City of Bristol v. Dominion Nat 
Bank, 149 S.E. 632, 163 Va. 71. 
Wash.—Thomas v. Dower, 297 P. 

1094, 162 Wash. 64. 

Wla.—Pulpwood Co. v. Green Bay 
Paper & Fiber Co., 170 N.W. 230, 
168 Wls. 400, certiorari denied 89 
S.Ct 291, 249 U.S. 610, 63 L.Ed. 
800. 

13 CL p 512 note 82—80 C.J. p 1059 
note 90. 

Absent msuia for oeoertalBlng 

whether promise was Induced by le¬ 
gal or Illegal portion of contract, 
entire contract vrill be held illegal, 
if material element thereof is unlaw- 
fuL—Universal Film Exchanges v. 
West. 141 So. 293, 163 Mlsa 272. 

34 Mo.—Hagler v. City of Salem, 
62 S.W.2d 761, 838 Mo. 830. 

13 CJ. p 612 note 84. 

35. Ky.—^Edleson v. Edleson, 200 S. 

W. 626, 179 Ky. 800, 2 A.L.R. 689. 
N.T.—Briggs V. Bloomlngdale Cem¬ 
etery Ass’n, 185 N.Y.S. 348. 118 
Mlsc. 685. 

13 CJ. p 612 note 35. 

36. U.S.—McCullough V. CUnch- 
Mitohell Const Co., CCA-Mo., 71 
F.2d 17, certiorari denied Cllnch- 
Mltchell Const Co. v. McCulloogb, 
56 S.Ct 96, 298 U.S. 582, 79 KEd. 
678. 

87. CaL—Mission Brewing Oa v. 
Rickert 179 P. 720, 722. 89 CaL 
App. 668, citing Coxpns Jnxls. 

13 CJ. p 618 note 86. 
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visibly as to the limits, it may be valid as to the lim¬ 
its which are reasonable, although other limits im¬ 
posed are excessive, unreasonable, and voicL^S The 
severability of the contract must be determined from 
its language and subject matter,89 and the court 
cannot create a new agreement for the parties in 
order to uphold the contract, where the severable 
character of the agreement is not determinable from 
the contract itself.*® 


b. Consideration Partly Illegal or Several Con¬ 
siderations Some of Which ib:e Illegal 

Illegality of part of a single consideration or of any 
of several considerations for a single promise is fatal. 

If any part of a single consideration for one or 
more promises is illegal, or if there are several con¬ 
siderations for one promise, some of which are le¬ 
gal and others illegal, the promise is wholly void, as 
it is impossible to say which part or which one of 
the considerations induced the promise,*^ this rule 


sa U.S.—John T. Stanley Co. v. 
Lacromarslno, D.C.N.T., 53 P.2d 
112—^Paramount Famous Lasky 
Corporation v. National Theatre 
Corporation, C.C.A.Va., 49 F.2d 64. 

Ala.—Maddox v. Fuller, 173 So. 12, 
238 Ala, 662—W. T. Rawlelgh Med¬ 
ical Co. V. Walker, 77 So. 70, 16 
Ala.App. 282. 

Cal.— Bldwards v. Mullln, 80 P.2d 997. 
220 Cal. 879—^Pacific Wharf & Stor¬ 
age Co. V. Standard American 
Dredging Co., 192 P. 847, 184 CaL 
21 —General Paint Corporation v. 
Seymour, 12 P.2d 990, 124 CaLApp. 
611 —Fidelity Credit Aasur. Co. of 
California v. Coshy, 265 P. 872, 90 
CW.App. 22—Rossiter v. Thomp¬ 
son, 226 P. 806. 66 CahApp. 491. 

Oa.—Hood V. Legg. 128‘S.B. 891, 160 
Ga 620—Scott v. Hall, 192 S.W. 
920, 926, 66 Ga,App. 467, citing 
Ooipos Jnxla—Roberta v. H. C. 
Whitmer Co., 169 S.B. 885, 46 Ga, 
App. 889, citing Oozpiu Jlixia. 

ni.— Pelo V. Kulentis, 267 ni.App. 
213, 218, citing Oorpiu Jnzls. 

Ind.—Bennett v. Carmichael Produce 
Co., 116 N.R 798, 64 Ind-App. 841. 

Ky.—Davey Tree Expert X!o. v. Ac- 
kelheln, 26 S.W.2d 62, 233 Ely. 115. 

La.—^Lindstrom v. Sauer, App., 166 
So. 686— Fox Film Corporation v. 

■ Buchanan, 186 So. 197, 17 LaApp. 
285. 

Kasa.—^Metropolitan Ice Co. v. Ducaa, 
196 N.K 866, 291 Mass. 403—Whit¬ 
ing Milk Cos. V. O'Connell, 179 
N.B. 169, 277 Masa. 570—Goyette 
V. C. V. Watson Co., 140 N.B. 285, 
246 Mass. 677—Sherman v. Pfeffer- 
kom, 135 N.E. 668, 241 Mass. 468. 

N.J.—Cameron v. International Alli¬ 
ance of Theatrical Stage Em¬ 
ployees and Moving Picture Op¬ 
erators of U. S. and Canada, Lo¬ 
cal Union No. 884 of Hudson Coun¬ 
ty, 183 A. 167, 119 N.J.Bq. 677, 
certiorari denied International Al¬ 
liance of Theatrical Employees v. 
Cameron, 66 S.Ct. 681, 298 U.S. 659. 
80 L.Ed. 188&—Katz v. Newman, 
127 A. 265, 97 N.J.Eq. 284. 

OkL—Herrington v. Hackler, 74 P.2d 
888, 181 Okl. 896.-McAvoy v. Nel¬ 
son Grain Co.. 89 P.2d 47, 170 OkL 
180—Hartman v. Everett, 12 P.2d 
848. 158 OkL 29—Wesley v. Chand¬ 
ler. 8 P.2d 720, 162 Okl. 22. 

Pa.—Metro-Goldwyn-Mayer Distrib¬ 


uting Corporation v. Smith, 18 Pa. 
Dist & Co. 674. 

Tenn.—Grace v. Louisville & N. R- 
Co., 89 S.W.2d 354, 19 Tenn.App. 
382. 

TeXj;—Southern Properties v. Carpen¬ 
ter, CivApp., 21 S.W.2d 872, error 
dismissed—Saner-Whiteman Lum¬ 
ber Co. V. Texas & N. 0. R. Co., 
282 S.W. 267, reversed on other 
grounds, Com.App., 288 S.W. 127, 
rehearing denied 288 S.W. 1068— 
Dodd V. W. T. Rawlelgh Co., Civ. 
App., 203 S.W. 13L 
Va.—^Norfolk Motor Exchange v. 
Grubb. 147 S.E. 214, 162 Va. 471, 
63 A.L.R. 310. 

W-Va.—0. Hommel Co. v. Fink, 177 
S.EL 619, 115 W.Va. 686. 

Wls.—General Bronze Corporation v. 
Schmeling, 248 N.W. 469, 208 Wis. 
565. 

13 C,J. p 613 note 87. 

89. U.S.—John T. Stanley Co. v. 
Lagomarsino, D.C.N.T., 63 F.2d 112 
—Paramount Famous Lasky Cor¬ 
poration T. Natioiml Theatre Cor¬ 
poration, C.CJLVa., 49 F.2d 64. 
CaL—^Fidelity Credit Assur. Co. of 
California v. Cosby, 265 P. 372, 90 
Cal.App. 22. 

Ga.—Roberts v. H. C. Whitmer Co., 
169 S.E. 385, '4$ Ga.App. 839. 
Ill.—Pelc V. Kulentis, 257 IlLApp. 
218. 

13 aJ. p 618 note 88. 

40L N.J.—Buckelew v. Martens, 156 
A. 486, 108 N.J.Law 339. 

Tex—FMd Miller Brewing Co. v. 
Coonrod, Clv.App, 230 S.W, 1099, 
error refused. 

13 C.J. p 618 note 89. 

41. U.S.— Rutherford v. Elliott, C. 
O. A .Tfy -, 23 P.2a 250, affirming In 
re Varney, D.C., 22 F.3d 230— 
Western indemnity Co. v. Crafts, 
Ohio, 240 F. 1, IBS C.ChA, 37. 
AJa.—Booker T. Washington Burial 
Ins. Co. V, Roberts, 163 So, 409, 
228 Ala. 206—Wilson v. Singer 
Sewing Mach. Co., 108 So. 368, 214 
Ala. 686—Wright v. Martin, 107 
So. 818, 214 Ala. 38^^—Orman v. 
Schamagel, 98 So. 128, 210 Ala. 
381. 

Ark.—^Bourland v. First Nat. Bank 
Bldg. Co., 287 S.W. 681, 162 Ark. 
139. 

CaL—Teachout v. Bogy, 166 P. 819, 
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175 Cal. 481—Conte v. Busby, 2 P. 
2d 458, 116 CaLApp, 732—Mission 
Brewing Co. v. Rickert, 179 P. 720, 
722, 39 Cal.App. 668, citing Corpus 
Jtizis. 

Ga-—Scott V. Hall, 192 S.E 920, 924, 
56 Ga-App. 467, Quoting Corpus Jtu 
rls. 

HL—Redmond v. Gillis, 178 N.B. 604, 
846 IlL 228—^Lyons v. Schanbacher, 
147 N.R 440, 316 IlL 669—Amer¬ 
ican Credit & Trust Co. v. New Era 
Chandelier Co., 208 DLApp. 181, 
Ind.—Jordan v. Kittle, 160 N,EL 817, 
88 Ind.App. 276. 

Ky.—^Farmers Bank of White Plains 

V. Bass, 292 S.W. 489, 218 Ky. 813 
—^De Borde v. Moore, 277 S.W. 461, 
211 Ky. 896—Jones v. Henderson, 
225 S.W. 84, 189 Ky. 412, 20 A.L.R. 
1471-£-EdleB0n v. Edleson, 200 S. 

W. 626, 179 Ky. 300, 2 A.L.R. 689. 
Mass.—Wolff V. Perkins, 149 N.E. 

691, 264 Mass. 10—^EJastman Marble 
Co. V. Vermont Marble Co., 128 N. 
B. 177, 236 Mass. 138—^Boylston 
Bottling Co. V. O’Neill, 121 N.E. 
411, 231 Mass. 498, 2 A.L.R. 902. 
Mich.—Nichols v. Waters, 167 N.W. 
1, 201 Mich. 27—^La Prance v. Cul¬ 
len, 168 N.W. 101, 196 Mich. 726. 
Miss.-Dixie Rubber Co. v. Catoe, 110 
So. 670, 146 Miss. 342. 

Mo.—^Beardsley v. Bass, 229 S.W. 
1092, 287 Mo. 393. 

Mont—^In re Cumming’s Estate, 298 
P. 860, 352, 89 Mont 405, citing 
Corpus juris. 

N.J.—Lehigh Valley R. Co. v. Unit¬ 
ed Ifjead Co., 133 A. 290, 102 N.J. 
Law 646. 

N.T.—Sayres v. Decker Automobile 
• Co., 146 N.E. 744, 239 N.T. 78, re- 
vereing 201 N.T.S. 944, 206 AplV 
Div. 812—Remington Rand v. In-p 
tematlonal Business Mach. Corpo¬ 
ration. 8 N.Y.B.2d 616, 167 Mlsc. 
108—^Baldwin v. Lev, 297 N.T.S. 
968, 163 Mlsc. 929—Sturman v. I*o- 
Uto. 291 N.T.S. 621, 161 Mlsc. 686 
—^Marsell v. Malres, 196 N.T.S. 
739, 208 App.Div. 646, affirmed 142 
N.B. 266, 286 N.T. 616. 

Pa.—United Security Life Insurance 
& Trust Co. of Pennsylvania v. 
Brown, 113 A. 443. 446, 270 Pa. 
264, 269—Delafant v. Shapiro. 78 
Pa.Super. 186. 

Tex—W. T. Raleigh Co. v. Land, 279 
S.W. 810, 116 Tex 319. a ffirmi ng; 
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being enunciated by statute in some jurisdictions.^^ 
It is not material whether the illegality arises from 
statute or from the common law.^® Thus, if the 
consideration for a note or other promise to pay a 
certain sum of money is the sale of goods, some of 
which goods can be legally sold, and some of which 
cannot, the note or promise cannot be enforced,** 
as, for example, a note given for intoxicating liq¬ 
uors or things sold on Sunday and also for other 
articles, the sale of the former being illegal.*^ This 
is so, also, of a note or other security given by a 
third person to an employer or another to settle a 
dvil liability and also to prevent or suppress a crim¬ 
inal prosecution.*® A note under seal in consider¬ 
ation of both past and future cohabitation is entire¬ 
ly void ;*^ and the same is true of a chattel mort¬ 
gage covering some articles which it is illegal to 
keep ;** of a note or promise in consideration of a 
number of sacks of fertilizer, a portion of which 
were sold without being inspected, branded, etc., 
as required by statute then in force, and the rest 
after the repeal of the statute ;*® of a note in part 


for money lent for the purpose of gaming and 
of notes given to cover losses on several deals in 
options in grain, in one only of which the grain 
was to be actually delivered.®^ It has been held that 
there can be no recovery on an agreement to pay 
wages as bartender and clerk for a dealer in grocer¬ 
ies and liquors, where the sale of the latter was 
prohibited when the contract was made.and the 
services were rendered.®^ The principle also ap¬ 
plies to other eontracts to pay for services, some of 
which are illegal, or to pay for legal services and 
also for some other consideration which is illegal®* 

Renunciation of iUegal part. When an entire con¬ 
tract is illegal in part, a recovery cannot be had 
thereon by a renunciation of the illegal part.®* 

Consideration void but not iUegoL If part of the 
consideration is merfely void, as where it is impos¬ 
sible, unreal, or the like, and there is still a valid 
consideration left, it will, as seen supra § 127, sup¬ 
port the promise, for the law does not determine 
whether the consideration is adequate; it is only 


Ciyjij)p., 261 S.W. 186—Wicks v. 
Comves, 221 S.W. 988, 110 Tex 582. 
answering: certified anestlons, C31v. 
App., 171 S.W. 774—Day v. Mal¬ 
lard, ComA.pp., 228 S.W, 164, af¬ 
firming Mallard v. Day. Clv.App., 
204 S.W. 245—Sylvan Sanders Co. 
V. Scurry County, CivAwpp., 77 S.W. 
2 d 709, error refused-Bmrin v. 
WWte; Clv-App., 64 S.W.2d 867— 
Kallfikl V. Qray, CIvApp., 28 S.W. 
2d 931, affirmed, Com.App., Gray 
V, WaUaM 46 S.W.2d 157, rehear¬ 
ing denied 47 S,W.2d 276—Hen¬ 
dricks V. Wall, CIvAlPP., 277 S.W. 
207—Bradley v. Gilliam, Civ.App., 
260 S.W. 289, 293. citing Corpus 
yuxla—Tennessee Valley School, 
Common School Dlst. No. 3, Cot¬ 
tle County V. United States Fidel¬ 
ity & Guaranty Co., Clv.App., 247 
S.W. 696, 697, citing Corpus Ju- 
. ria—Hanes v. Hanes, avAjpp., 216 
S.W. 272, reversed on , other 
grounds, ComJLpp., 284 S.W. 1078, 

. rehearing overruled, ConuApp., 229 
. S.W. 190—Bonnie & Co. v. Blank¬ 
enship, CivA.pp., 208 S.W. 984— 

. Prudential Life Ins. Co. of Texas 
. V. Pearson, CivApp., 188 S.W. 513, 
reversed on other grounds, Com. 
App., 222 S.W.-967. 

Wia.—Guardian Agency v. Guardian 
. Mut. Sav. Bank, 279 N.W. 79, 116 
A-li-R.. 1366. 

II CJ. p 618 note 40. 

Mis IsiappUoahls 

' K A sixteen year bid girl's promise 
to bb A good girl uhtn she was twen¬ 
ty ttfo he a sufficient copsideration 
for her uncle'* contract to will prop¬ 
erty to her, sudi contract would he 
^onrtkhle, atthough a' further con- 
sideratloh, consisting of her promise 


not to marry until she was twenty 
two, were void as contrary to public 
policy, the rule that a promise for 
which there are several considera¬ 
tions, some of which are illegal, is 
wholly void, being Inapplicable, as 
neither of the two considerations is 
lllegaL—Barnes v. Hobson, TexCIv. 
App., 250 S,W. 238. 

48. OkL—Wesley v. Chandler, 8 P. 
2d 720, 162 OkL 22—Starr v. Low¬ 
ery, 220 P. 467, 102 OkL 48. 

13 aj. p 614 note 41. 

Contract must bs awcotory 
Comp.St.l931 § 5022, providing that 
if any part of a single consideration 
for one or. more objects, or of sev¬ 
eral considerations for a single ob¬ 
ject, Is unlawful, the entire con¬ 
tract is void, applies only to con¬ 
tracts which are executory at least 
in part—Starr v. Lowery, sttpra. 

43. Tex—^Prudential L. Ins. Co. v. 
Pearson, Chv.App., 188 S.W. 613. 

44. CkiL—^Teachout v. Bogy, 166 P. 
819, 176 CaL 481. 

13 0.3. p 614 note 43. 

45; Kan.—Gerlack v. Skinner, 8 P. 

257, 84 Kan. 86 , 66 ArauR. 240. 

13 C.J. P 614 note 44, 

40 , Tex—Prim v. Farmers’ Nat 
•RjtwV of Dublin, ComAjJp., 44 S.W. 
2 d 943 , affirming in part and re¬ 
versing In part, Clv.App„ 28 S.W. 
2 d 941, and amended on other 
grounds, Com.App., 61 S.W.2d 684. 
18 C.J. p 514 note 45. 

Iff. S.C.—Massey v. Wallace, 10 SJL 
937, 92 BXX 148. 

4 & Kan.—Flersheim v. Cary, 17 P. 
826, 39 Han. 178—Gerlach v. Skin- 
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ner, 8 P. 276, 34 Kan. 86 , 55 Am . 
R. 240. 

Mass,—Brighgun v. Potter, 14 Gray 
622. 

It has been held, however, that 
where the legal portion was readily 
ascertainable the mortgage was good 
pro tanto.—Shaw v. Carpenter, 64 Vt 
166, 41 Am.R. 837. 

4ft Ala.—Pacific Guano Co. v. Mul¬ 
len, 66 Ala. 682. 

60i ,Ky.—Reed v. Reeves, 13 Bush 
447-^lllns V. Merrell, 2 Meta 
163. 

N.H.—Roby V. West 4 N.H. 285, 17 
Am.D. 423. 

Pa.—Columbia Mdge Co. v. Kline, 
Brightly 820. 

5L IlL—Miles v. Andrews. 40 HI. 
App. 166, affirmed 38 N.B. 644, 168 
HL 262. 

88 . N.H.—Bixby v. Moor, 61 N.H. 
402. 

ILI.—Sullivan v. Horgan, 29 A. 232, 
17 R.L 109, 9 LR.A. 110. 

It has been held, however, that 
one is not prevented from recovering 
for service contracted to be rendered 
In a lawful employment merely .be¬ 
cause, during the term of his em" 
ployment, he occasioxially assisted 
his employer In making unlawful lid- 
uor sales gratuitously—not expect¬ 
ing or seeking any compansation 
therefor.-^odwin v, Clar^ 66 Me. 
280. 

63. Minn.-Handy v. St Paul Globe 
Pub. Co., 42 N.W. 872, 41 Minn. 
188. 16 Am.S.R. 695, 4 LR.A. 466. 
18 aJ. p 614 note 52. 

54 N.Y.—Amot v. Plttston, eta. 
Coal Co., 68 N.T, 668, 23 AnoR. 
190, reversing 2 Hon 69L 
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where part of the consideration is iltegal that it af¬ 
fects the entire asreement.M 

c. Fromises and Considerations SerecaUe 

The fact that one consideration or more are illegal 
will not avoid all of the promises If promises based on 
legal considerations are severable. 

Where the agreement consists of several promis¬ 
es based on several considerations^ the fact that one 
or more of the considerations are illegal will not 
avoid all the promises, if those which are made on 
legal considerations are severable from the others.^® 
Thus, where goods are sold at a separate price for 
each article, and the sale of some of the articles is 
illegal, an action will lie nevertheless for the price 
of any of the other articlcs.^*^ The same principle 
applies in proper cases to contracts to pay for la¬ 
bor or services.®* Where a running account is 
made of several items, a part of which arise out of 
legal, and a part out of illegal, contracts, it is he/d 
that in an action on the account a recovery may be 
had for the legal items,®* 

Contract severed in performance. It has been 
held that a contract which at its inception was en¬ 
tire may still be severed in its performance and part 
of it le^ized thereby.®® 


§ 290. Intention 

Particular matters in regard to the effect of an il¬ 
legal intention on the part of one or more of the 
parties are discussed in the sections immediately 
following. See Pocket Parts for later cases. 

§ 291. -Unlawful Intention on One Side 

Only 

A contract lawful on its face or capable of lawful 
ttcecution may be enforced by the Innocent party despite 
the unlawful purpose of the other party. 

Where an agreement, is, lawful on its face, or is 
capable of being executed in a lawful way, and the 
intention of one of the parties is that it be so exe¬ 
cuted, he is entitled to enforce it, notwithstanding 
the other party intended an illegal act, if the first 
person was unaware of the illegal intention.®^ 
Where the party who is ignorant of the illegal pur¬ 
pose of the other party discovers such purpose be¬ 
fore the contract has been executed, it has been held 
that he may rescind the contract without liability 
in damages as for a breach.®* So, if a person en¬ 
ters into a lawful contract, as an agreement to let 
premises or to sell goods which may be used and 
applied to various lawful purposes, and afterward 
discovers that the other party intends to use them’ 


66. U.S.—Rutherford v. Elliott C. 
CSJLKy., 23 P.2d 250, afflrmlng; D. 

C., In re Varney, 22 P.2d 280. 

18 C.J. p 616 note 56. 

sa Ala.—Leverett v. Garland Co., 

90 So. 843, 346, 206 Ala. 666, cit¬ 
ing Coxpui Jtuds. 

HL—Hunt Drainage Dlat v. Cole, 

118 N.E 1087, 283 Ill. 105. 

Kan.—W. T. Rawlelgh Co. v. Holt 
282 P. 866, 867, 117 Kan. 712^ cit¬ 
ing Cozpiu Juxla. 

IClcb.-Eastern Distributing Corpora¬ 
tion V. Llghtatone, 241 N.W. 189, 

267 Mich. 184, quoting Corpus JUxis 
—Smllansky v. Mandel Bros., 286 

. N.W. 866, 868, 264 Mich. 576, cit¬ 
ing Coipos juris, 

Mlsa-Martin v. Plrat Nat Bank of 
Hattiesburg, 164 So. 896, 901, clt- 
Ing Corpua JUzla. 

N.T.-r-Remlngton Rand v. Interna¬ 
tional Business Mach. Corporation, 

8 N.T.S.2d 615, 167 Mlsc. 108. 

Ohio.—State ex rel Seymour v. Gil- 
flUan, 8 Ohio N.P.,N.S., 168, af¬ 
firmed 19 Ohio CIr.Dec. 709, 8 Ohio 
Law 476. 

Or.—TraVer v. Naylor, 268 P. 76, 126 
Or. 198. 

Pa.—In re Craig’s Estate, ;i48 A. 88. 

86, 292 Pa. 236^ citing Corpus JUp 
rla. 

Tex.—Wicks v. Comvoa, 221 fi.W. 988.1 OL 


110 Tex 682, answering certified 
questions, Clv.App., 171 S.W. 774 
18 CJ. p 616 note 56. 

Practloal considerations govern 
Division of claim, baaed on con¬ 
tract partly illegal. Into good and 
had items, Is done from practical, 
rather than technical considerations, 
unless contract otherwise demands. 
—Smllansky v. Mandel Bros., 236 N. 
W. 866, 264 Mich. 675. 

57. Ala.—Leverqtt v. Garland Co., 
90 So. 848, 344. 206 Ala. 566, cit¬ 
ing Corpus juris. 

Mich.—Eastern Distributing Corpora¬ 
tion V. Llghtatone, 241 N.W. 189, 
267 Mich. 184, quoting Corpus Ju¬ 
ris. 

18 C.J. P 616 note 57. 

6& N.T.—Brleji V. Stone, 81 N.T.S. 
B97, 82 App.Div. 460—Johnston v. 
Dahlgren, 62 N.Y.S. 666, 81 App. 
Dlv. 204. 

18 CJ. p 616 note 68. 

59. Ala.—Webb v. J. R. Lowe & Co., 
112 So. 188, 189, 216 Ala. 662, cit¬ 
ing Corpus JUxls. 

18 aj. P 616 note 69. 

60. Okl.—Wesley v. Chandler, 8 P. 
2d 720, 162 Okl. 22. 

IS CJ. p 616 note 60. 

U.S.—Grand Valley Water Fs- 
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ers’ Ass’n v. Zumhrunn, C.C.A. 
Colo., 272 P. 943. 

Ark.—^Ferrell v. Elkins, 261 S.W. 880, 

• 169 Ark. 81. 

Cal.—Griffin v. Payne, 24 P.2d 370, 
133 Cal.App. 868, followed in Drake, 
Riley & Thomas v. Mann, 24 P.2d 
876, 133 CaLApp. 789. 

Ga-—Rich V. W. T. Rawlelgh Co., 
171 S.B, 228, 231, 47 Ga.App. 671, 
citing Corpus juris. 

Ky.—Northeutt v. Hlghflll, 9 S.W. 

. 2d 209, 226 Ey. 456. 

N.J.— Driver v. Smith, 104 A. 717, 

. 726, 89 N.J.Bq. 389, citing Corpus 
juris. 

OkL—Goodwin v. State ex rel. Cranr 
dall, 31 P.2d 841, 843, 168 OkL 4, 
quoting Corpus Juris. 

Or.—Seeck Mfg. Co. v. American' 

■ Trust Co., 20 P.2d 1065, 148 Or. 
814, rehearing denied 22 P.2d 826; 
143 Or. 814. 

Pa.—United Security Life Ins. & 
Trust Co. of Pennsylvania v. 
Brown, US ’A- 447, 270 Pa. 273, 
citing Cor:^ Juris. 

Wash.—Spokane Savings & Loan Soc. 
V. Park Vista Improvement Co., 

: 294 P. 1028, 160 Wash. 12. 

18 C.J. P 617 note 69. 

; 68. Tex->—Stone v. Robinson, Civ. 
App.. 203 S.W. il32, 1188, citing 
Corpus Juris. 

18 C.J. p 617 note 70. „ . : 
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for an illegal purpose, he may avoid the agreement 
and refuse completion.®* 

Abandonment of intention. The fact that a party 
to a legal contract, after the making thereof, forms 
the intention of appropriating the property to be 
received thereunder to an illegal use but abandons 
such design before the contract is performed does 
not invalidate the contract.®^ 

§ 292. — Unlawful Intention on Both Sides 

A bilateral Illegal Intention renders an agreement 
void and generally a party’s Ignorance of the illegality la 
immaterial. 

Where the direct object of the parties is to do an 
illegal act, the agreement is void, and it is immate¬ 
rial that either or both did not know that the object 
was illegal, for as a general rule ignorance of the 
law is no excuse.®® An agreement on the face of 
which no illegality appears, and of which neither 
the consideration nor the promise in itself imports 
any illegality, may nevertheless be made for an il¬ 
legal purpose, and the agreement, although unob¬ 
jectionable in its terms, may then be rendered void 
by the illegality of the purpose for which it is made, 
the illegal intention being common to both parties.®® 

When the rule does not apply. To the general 
principle that ignorance of the law is no . excuse 
for making a contract violating that law, there are 
some exceptions. The rule does not apply where 
the performance of the agreement in the manner 
intended would, unkno>^ to parties, be illegal, but 
a legal method of performance is possible ;®7 nor 
does the rule apply where the mistake is really one 
of fact and not of law.®® Thus, where a person sues 
for services rendered another in an occupation 


which is illegal, unless the employer is duly licensed 
to carry it on, which he is not, such person may re¬ 
cover unless he knew that the employer had no li¬ 
cense, for while he is bound to know that the em¬ 
ployer must have a license to make the business le¬ 
gal, his mistake as to his having such license is a 
mistake of fact and not of law.®® So, it is held 
that a bond given to a person to indemnify him 
against liability for seizing goods under a writ, or 
for arresting a person, is illegal if the person to 
whom it is given knew the seizure or arrest to be 
without right, but legal if he believed it to be au¬ 
thor ized.^® A contract to export certain articles 
is not illegal because thereafter an embargo on such 
articles is imposed by law where it is not shown that 
either party intended to make the shipment without 
a legal permit.An agreement is not necessarily 
illegal because carried out in an illegal way, if this 
was not contemplated when the agreement was 
made.’® Where the contract is illegal for other 
reasons than that it involves moral turpitude, ig¬ 
norance of the illegality of the contract on the part 
of the party seeking relief has been considered as 
strong ground for granting relief to him.’* 

§ 293. — Mere Knowledge of Unlawful In¬ 
tention of Other Party 

a. In general 

b. Highly immoral or heinous act 

c. Illegal purpose expressed or apparent 

d. Money loaned 

e. Where party aids in illegal purpose 
a. In General 

Mere knowledge of the adverse party’s purpose to em- 


63. Mo.—Spraeue v. Rodney, 82 Mo. 

m, 52 Am.D. 283. 

18 aJ. P 617 note 71. 

66 . Ey.—Scobee v. Brent, 216 S.W. 
76, 185 Ky. 734. 

6S. Ala.-—Wilson v. McKleroy, 89 So. 
584, 206 Ala. 342. 

Cal.—Aaher v. Johnson, App., 79 P. 
2d 457. 

Miss.—Chandler v. Cooke, 137 So. 496, 
163 Miss. 147. 

Tex.—Oldham v. Briley, CivApp., 118 
aW.2d 797. 

VL—Advance Whip & Novelty Co. v. 
Benevolent & P. 0. of Blks, 170 
A. 96. 106 Vt 72. 

13 aJ. p 516 note 61. 

Oonttaet Uleffal per se 
Courts uniformly refuse to land 
their aid to enforcement of con¬ 
tracts whose direct and necessary 
tendaaey Is to promote a fraud, and 
pay little attention to ^denee tend¬ 
ing to idbbow that no fraud was In 


ftwjt Intended or committed, such 
contracts being referred to as “con¬ 
tracts illegal per se."—Wilder v. 
Nolte, Wash., 79 P.2d 682. 

Sharing heneflti 

One may be deemed to be a par¬ 
ticipant in the unlawful design of 
another party to a contract. If he 
shares In the benefits of the viola¬ 
tion of law, so as to render the con¬ 
tract illegal as to him.—^Asher v. 
Johnson, GaLApp., 7$' P.2d 467. 

Failure to find that the contract 
in any way contemplated wrongful 
acts by the parties thereto is a find¬ 
ing against appellant claiming in¬ 
validity, since contracts are presum¬ 
ed to be valid.—Lester v. Hinkle, 153 
N.S1. 179, 90 Ind.App. 193. 

66. Ala.—^Whetstone v. Montgomery 
Bank. 9 Ala. 876. 

Qa.—Ralston v. Boady, 20 Qa. 449. 

87, Ark.—Josephs v. Brlant, 167 S. 
W. 136, 108 Ark. 171. 
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Mass.—^Foz V. Rogers, 60 N.B. 1041. 
171 Mass. 646. 

N.H.—Favor v. Phllbrlck, 7 NJEL 826- 
18 aj. p h6 note 63. 
es Mass.—Stewart v. Thayer, 47 N. 
B. 420, 168 Mass. 619, 60 Am.S.R. 
407. 

18 C.J. p 616 note 64. 

69. Or.—De Marais v. Strieker, 63 P. 
2d 716, 718, 162 Or. 862, citing 
OoAnis Juris. 

13 C.J. p 516 note 66. 

TIK N.a’—Ives V. Jones, 26 N.C. 638, 
40 Am.D. 421. 

13 C.J. p 516 note 66. 

71. N.T.—Commoss v. Pearson, 180 
N.T.S. 482, 190 App.Dlv. 699. 

73. Or,—Traver v. Naylor, 268 P. 

75, 126 Or. 198. 

13 C.J. p 616 note 67. 

78. TI.S.—Congress, etc., Spring Co. 
V. Enowlton, Ct of CL, lOS U.S. 
49, 26 LJBkL 847. 

IS C.J. p 517 note 68. 
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ploy illegally the fruits of the contract Is generally held 
to be an Insufflclent defense. 

Some American courts have adopted the English 
rule to the effect that where the agreement is inno¬ 
cent in itself but the intention of one of the par¬ 
ties is unlawful, as where goods are bought or mon¬ 
ey borrowed to be used for an unlawful purpose, 
the mere fact that the other party knows of such 
purpose renders the agreement illegal and void.^* 
Most of the courts have, however, taken a different 
view and have held that the mere knowledge of the 
seller of goods or services or of the vendor or the 
lessor of property, that the buyer intends an illegal 
use of them is no defense to an action for the price 
or for rent, provided he did nothing in furtherance 
of the unlawful purpose.^® According to this doc¬ 
trine, it is no defense in an action for the price or 
for rent that the seller of goods,^® or the vendor or 
the lessor of premises,knew that the purchaser 
or the lessee was a prostitute, and intended to use 
them in carrying on her trade; that a person doing 
work in and fitting up and furnishing a house knew 
that it was to be used and occupied as a gambling 
house that a seller of goods or the lessor 
of premises knew that the buyer or lessee in¬ 
tended to use them for gamblii^ purposes,’'* 
for a lottery,*® or for the illegal sale of intoxi¬ 
cating liquors, see the CJ.S. title Intoxicating 
Liquors § 491, also 33 C.J. p 663 note 88; or that 
the seller of goods knew that the buyer intend¬ 
ed to resell them in a state where the sale of such 
goods was unlawful,*^ A builder may recover for 
building a house intended to be used by the owner 
for illegal purposes, where it is not shown that the 
builder’s purpose in building was that the house 
should be used for those purposes, although he may 
have known of the owner’s intention.** Where a 


tract of land was bought for the purpose of subdi¬ 
viding it into lots and illegally disposing of such 
lots by a lottery, the fact that the vendor knew of 
the purchaser’s intention with reference to the lot¬ 
tery was held not to bar a recovery of the purchase 
money, there being no agreement that the vendor 
should participate in the profits of the lottery.*® 

b. Highly Immoral or Heinotis Act 

The seller's knowledge of the highly Immoral or 
heinous purpose of the buyer Is fatal to his suit. 

When the contemplated illegal act is of a highly 
immoral or heinous character, the bare knowledge 
of the seller of the illegal intention of the buyer 
will bar his suit*^ It is also held that one who, 
bound by his allegiance to his_ government, sells 
goods to the agent of an armed combination to over¬ 
throw that government, knowing that they are to 
be used for that purpose, is himself guilty of treason 
or a misprision thereof, and cannot’ say that, al¬ 
though the purchaser bought them for the ill^I 
purpose, he did not sell them for that purpose,*® 
although there is some authority to the contrary.** 

c. niegal Puiposd Hrpressed or Apparent 

There can be no recovery where the Illegal purpose la 
expressed or Is obvious. 

Where goods are sold, premises leased, or serv¬ 
ices rendered for the express purpose of enabling 
the buyer, lessee, or beneficiary to accomplish an 
unlawful purpose, the agreement is void, and there 
can be no recovery of the price or rent, for there 
is evidence of an unlawful intent common to both 
parties.*’ Thus, it has been held that there can be 
no recovery where intoxicating liquors are sold to 
another for the express purpose of enabling the 
buyer to sell them in violation of law,** or where 


T1 lowsu—Parker-Gordon Importing 
Co. V. Benakla, 288 N.W. 611, 616, 
218 Iowa 136, citing Cozpns Jtitla 
—Llpault Co. V. Iowa Novelty Co., 
20i N.W. 252, 263 citing Goxpiu 
Juis. 

18 GJ. p 517 note 74. 

fS. Mo.—Jacobs V. Danclger, 41 S. 
W.2d 889, 892, 828 Mo. 468, 77 A.L. 
R. 1237. citing Corptu Juris, and 
certiorari denied Danclger v. Ja¬ 
cobs. 62 S.Ct 130, 284 U.S. 676, 

• 76 LJBSd. 671. 

Neb.-^Banker’a Surety Co. v. Willow 
Springs Beverage Co., 176 N.W. 82, 
84, 104 Neb. 178, citing Ooxpus Jtu 
xls. 

Pa-^Uarmlchael v. Gardner, 26 Pa. 
Dlst 868. 

Tex.—Edwards v. Roberts, Clv-App., 

. 222 g.W. 278. 

Wyo.—Perko v. Rook Springs Com-! 


tnercial Co., 269 P. 620, 622, citing 
Coxpiu Juds. 

13 CJ, p 618 note 76. 

7ft. Wash.—Washington Liquor Co. 
V. Shaw. 80 P. 636, 38 Wash. 898. 
8 AnmCas. 168. 

18 GJ. p 618 note 76. 

77. Mo.—Sprague v. Rooney, 82 Mo. 
498, 62 Am.R. 883. 

18 GJ, p 518 note 77. 

78. Mo.—Michael v. Bacoz^ 49 Mo. 
474, 8 Ajn.R. 138. 

7». Iowa.—Brunswl<*, etc., Co. v. 
Valleau, 60 Iowa 120, 82 Am.R. 
119. 

Ohio.—Spurgeon v. McElwaln, 6 Ohio 
442, 27 Ajn.D. 266. 

18 GJ. p 618 note 80. 

80, Ind.—EUggins v. Miner, 13 Ind. 
846. 


81. Mich.—Webber v, Donnelly, 88 
Mich. 469. 

18 GJ. p 618 note 88. 

8S. Mo.—Michael v. Bacon, 49 Mo. 
474. 8 AulR. 138. 

88, Pa.—Columbia Bridge Co. v. 
Kline, Brightly 320. 4 Pa.Ii.J.11. 89, 
6 Pa.L.J. 817. 

8^ Wyo.—^Perko v. Rock Springs 
Commercial Co., 259 P. 620. 

18 C.J. p 618 note 85. 

85. TI.S.—Sprout v. U. S., N.T, 20 
WalL 469. 22 L.Bd. 371. 

13 GJ. p 518 note 87. 

86l Tex.—^Lewls v. Alexander, 61 
Tex. 678. 

87. N.T.—^Elmst V. Cosby, 86 N.B, 
603, 140 N.Y. 864. 

13 GJ. p 619 note 88. 

8a Mass.—Gravis v. JohiuKU^ 80 SL 
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premises are rented for the express purpose of hav¬ 
ing them used as a hawdyhouse or for any other un¬ 
lawful business.®® Where a person in addition to 
conducting lawful races has arranged booths and 
appliances for gambling on the races, a contract 
with another whereby he is to furnish refresh¬ 
ments, thus increasing the attraction and promoting 
the gambling, is illegal and void;®® and so it is 
where a person leases premises for the illegal sale 
of liquors and also agrees to supply ice to keep them 
cool,®i and where the subject of a sale is a “slot 
machine’' which can be used for no other purpose 
than for gambling.®® W''here a contract with a city 
for pa'\dng is void because not let to the lowest bid¬ 
der, one furnishing materials to the contractor is 
not entitled to recover on the contractor’s bond.®® 

d. Money Loaned 

Bare knowledge that money loaned is to be used for 
an Illegal purpose does not ordinarily bar its recovery. 

While, in some cases, see the C.J.S. title Gaming 


§ 25, also 27 C.J. pp 1074-1075 notes 9-14, a distinc¬ 
tion has been drawn between the recovery of the 
price of goods sold for illegal use and the recovery 
of money loaned for such use, ordinarily no dis¬ 
tinction is made in such cases, and the right to re¬ 
cover money loaned is permitted under the princi¬ 
ples applicable to goods sold.®^ If, instead of there 
being mere knowledge on the part of the lender that 
the money is to be used in an illegal transaction, it 
is the understanding of both parties that it shall be 
so used, it cannot be recovered.®® 

e. Where Party Aids in Illegal Purpose 

If the teller tide or furthers the unlawful Intention of 
the buyer of which he has knowledge, he cannot recover. 

If, in addition to mere knowledge of the buyer’s 
ille^ intention, the seller does some act in aid of, 
or in furtherance of, the unlawful design; if, in 
short, he assists in any way in carrying out the de¬ 
sign, the agreement is void and he cannot recover 
the price.®® 


X. CONSTRUCTION AND OPERATION 
• - A. GENERAL RULES OE CONSTRUCTION 


§ 294. Applicability and Natoe 

- Tho law provides certain rules of construction to aid 
In the determination as to the obligations of parties un¬ 
der contracts which are ambiguous. 

H. SIS. 156 Mass. 211, 32 Ajaa.S.IL 


The law furnishes certain rules for the construc¬ 
tion of written contracts for the purpose of as¬ 
certaining from the language the mafmer and ex¬ 
tent to which the parties intended to be bound®^ 


446. 16 L.R:A. 834. 

13 C.J. P 619 note 89. 

89. Colo.—Dougherty v. Seymour, 36 
P. 823, 16 Colo. 289. 

13 aJ. P 619 note 90. 

90. Mo.—St liouls Fair Assoc, v. 
Carmody. 62 S.W. 365, 161 Mo. 
666, 74 AnLS.R. 671. ' 

18 C.J. p 619 note 91. 

91. ,Okl.—^Kelly v. Counter, SO P. 
372, 1 Okl 277. 

90. Ind.—Barnhart v. Goldstein, 68 
. .IT.®. 1067, 27 IndjLpp. 101. 

90 , Kan^Natlonal Surety Co. v. 

.Kansas City Hydraulic Press Brick 
Co.. 84 P. 1084, 78 Kan. 196, 206. 
9A Minn.—Johnstown Land Co. v. 
: Bminerd Brewing Co., 172 N.W. 

211, 142 Minn. 291. 

Pa-—See Polwell v. Stuart 4 Pa-Oo. 

Krackau v. Abe B. .Freeman, 
CivJkpp., 60 S.'W.2d 863, error dis¬ 
missed. 

U aJ.'9 619 note 96. 

96. Minn.—J'ohnstown Land Co. v. 
:.. Bra*aard Brewing Co-, 172 N.W. 

ail, 142 Minn. 291.. 

IS CJ. I> 619 not» 97. 

jlf^, ▼. Bobloson, dr. 


App., 203 S.W. 1182, 1184, -citing 
CorpoB Jnils. 

VL—Advance Whip & Novelty Co. v. 
Benevolent P. O, of Elks, 170 A. 
96, 106 Tt 72. 

13 C.J. p 619 note 98. 

97. La.—Vincent kr.-.Bullock, 187 So. 
36, 89, citing Cdzpns Juxl*—Union 
' Tank Car Co. v.' Louisiana Oil Re¬ 
fining Corporation, 166 So. 6S8, 640, 
184 La. 121,. quoting Coipnji 
Mass. — Lovell v. Commonwealth 
Thread Co., 172 N.B. 77, 272 Mass. 
188. 

Minn.—Wm. Llndeke Land Co. v. 

- Kalman, 262 N.W. 650, 662, 190 
Minn. 601, quoting Corpus Juris. 
Okt—Baker & Strawn v. Butler 
Rroa & Lively, 283 P. 656, 569, 
141 OkL 9, quoting Corpus jnrls. 
Tex.—Walters v. Great Nat Life 
Ins. Co.. Clv.App., 92 S.W.2d 1186, 
error grantad. 

18 C.J. p 520 note L 
Amblgaons ox oontradlotory laau 
gnage 

Vnien the language used is am¬ 
biguous or contradictory, resort la 
had to rules of construction. 

Ala.—Lowery v. May, 104 So. 6, 213 
AJ^ 66. 

Bly.—Waffleld Natural Gas Co. v. 
dark’s Adm'x. 79 S.W.8d 21, 267 
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Ky. 724—^Bx parte Walker's Ex’r, 

68 S.W.2d 745, 253 Ky. 111. 

mterpretation 

(1) Doubt as to the rights, duties, 
and obligations of parties are set¬ 
tled by < application of rules of in¬ 
terpretation.—Kati V. People's Fi¬ 
nance & Thrift Co., 281 P. 1097, 101 
Cal.App. 562. 

(2) It has been said that In every 
JudlclsU controversy under contract 
it as well as law, must be inter¬ 
preted.—^Langenberg v. Guy, 247 P. 
621, 77 CaLApp. 664. 

(3) "Interpretation consists In as¬ 
certaining the meaning of the words 
used.”—^Adney v. Kraus,' 183 N.W. 
988, 990, 174 Wis. 610. 

(4) "The interpretation of a con¬ 
tract is the determination of the 
meaning attached to the words writ¬ 
ten or spoken which make< the con¬ 
tract”—Dent V. Industrial Oil & Gas 
Co.. Ark., 122 S.W<2d 162, 164, 

(6) “Interpretation is the act of 
making intelligible what was before 
not understood, ambiguous, or not 
obvious. It is the method by which 
the meaning of language is ascer¬ 
tained.”—Dick V. King, 236 P. 1098. 
1096, 78 Mont 466—Ming v. JE>ratt 
66 P. 279, 230. 22 Mbht 262. 
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which should be applied with consistency and uni¬ 
formity.®* Rules of construction, however, are not 
inflexible, their purpose being to reach the prob¬ 
able intent of the parties^® and to ascertain the 
meaning of the contract or what it actually is;i 
and it has been said that principles of technical 
nicety cannot be applied strictly to the construc¬ 
tion of everyday oral contracts made by plain busi¬ 


ness men in the course of their business dealings,- 
and that the rules for interpretation should not 
be subtle, being intended for persons of common 
understanding.® 

A court will not resort to construction where 
the intent of the parties is expressed in clear and 
unambiguous language,* but will enforce or give 


(6) “Interpretation means the 
process of applying to the words or 
^bols used the ordinary legal 
standard, to determine their sense." 
—Pressed Steel Car Co. v. Union 
Pac. R. Co.. aaA.N.T., 297 P. 788. 
790. 

(7) “Interpretation of words and 
other manifestations of intention 
forming an agreement Is the ascei> 
talnmeat of the meaning to be given 
such words and manifestations.”— 
Ooche V. Vacuum Oil Co.. C.C.A.Tex. 

63 P.3d 406. 407, quoting Restate¬ 
ment, Contracts S 226. 

Oojurtraefclon sad InterpretatloiL dls- 

tlagulshed 

“A rule -of constructioil la one 
which either governs the eHetit of 
an ascertained intention or points 
out what a court should,do in the 
absence of express or Implied Inten¬ 
tion. A rule of Interpretation Is 
one which governs the ascertain¬ 
ment of the meaning of the maher 
of a written docximent”—Matter of 
Union Trust Co.. 161 N.T.R 246, 89 
Ulsc. 69, 75, modified . on other 
grounds 166 .I7.T.S. 82. 170 App.Div. 
176. 

Bpanlah dvll law 

(1) Under code provisions applica¬ 
ble In the Philippine Islands and 
Puerto Rico, where other rules fall, 
the contratet, if supported hy a good 
cause, Is so construed os to i>ass .the 
least interests; If the cause is val¬ 
uable the construqtlon shall favor 
the utmost reciprocity of interests; 
and If the intention of the parties 
cannot.be ascertained as to the prin¬ 
cipal purpose of the contract It is 
void. 

'Philippine.—PadUla v. Llnsangan, 19 
Philippine 66—Perez v. Cortes, 15 
Philippine 211—Alburo v. Villa-' 
nueva, 7 Philippine 277—Perez v.' 
Pomar, 2 Philipiplue 682. ' ■■' 

Porto Rico.—Sold v. Orcasitas, 11 
Porto Rico 78. 

13 C.J. p 812 note 60. . 

' (2) Such code provisions have 
been held not applicable in the case 
under consideration. 

Philippine.—Alburo v. ViUsneuva. 
supra. 

Porto' Rico.—Sold V. Orcasltai?, su- 
'■ pra: 

13 CJ. p 812 note 60.* 

28.. La.—Union Tank-Car Qo. v. 
A- Leuisiana ..Oil Refining Corpora' 


tion, .166 So. 688, 640, 184 La. 121, 
quoting Oozpns Juris. 

13 C.J. p 620 note 1. 

Oonstmction ooverlngr single case 
Courts should not for benefit of 
single case force construction of 
contract which would have disas¬ 
trous effect as precedent.—^Mendel- 
flon V. Realty Mortg. Corporation, 
241 N.W. 154, 267 Mich. 442. 

99. La.—Union Tank Car Co. v. 
Louisiana Oil Refining Corpora¬ 
tion. 166 So. 688, 640, 184 La. 121, 
quoting Corpus ^hizis. 

Minn.—Wm. Llndeke Land Co. v. 
Kalman, 262 N.W. 660, 190 Minn. 
601. 

13 C.J. p 620 note 2. 

Ownetal and special r^es 
General rules of construction yield 
to speblal rules demanded by precise 
facts of particular case.— Lambom 
V.' National Park Bank of New York, 
208 N.T.S. 428. 212 App.Dlv. 26, af¬ 
firming 204 NiT.S. 667, 123 Mlsc. 
211. and aflrmed 148 N.M 664, 240 
N.T. 620. 

Other ftatmnents 

(1) The purpose or object of all 
rules of construction Is to arrive 
at the intention of the parties. 

g. Kresge Co. v. Sears, C. 
CJLMwss., 87 F.2a 135, 110 A.L.R. 
688, afllrmlng, D.C., 16 P.Supp. 622, 
certiorari denied 67 S.Ct. ^ 612, 800 
U.S. 670, 81 L.Bd. 876. 

Ind.—Higgins v. 'St Joseph Loan & 
Trust Co. of -South Bend, 186 N.HL 
SiO, 98 Ind.App. 674. 

Ky.—Todd V. ■Williams' Adm’x, 95 S. 

' W.2d 698, &64 Ky. 788. 

Pa.—^Douglas V. Queeney, 167 As 463, 

' 109 Pa.Super. 386. 

■^ig,_Adney v. Kraus, 188 N.W. 988,' 
174 Wls. 610. 

(2) The rules for construction, of; 

deeds or contracts are designed 'to; 
ascertain and follow parties' actual 
or probable intention.—Sumter Lum¬ 
ber Co. V. Skipper, Miss., 184 So. 296, 
suggestion of error overruled 184 i 
So. 835. ! 

(3) Rules of construction are re-^ 
sorted to to effect intention of par- 
ties.—Harper v. Hochstim, C-OA-N. 
T., 278 F. 102. 

, (4) All rules In Interpreting con¬ 
tract? are anoUktry to ascertainment 
of meaning Intended by paii^es.— 
Clark V. State St. Trust Co., 169 N.B. 
897, 27,0 Mass. 140. . 


Defeatiiig iaturtloa 

Technical rules of construction are 
not controlling and will not apply If 
they would defeat or thwart the 
intention of the parties. 

CaL—Hunt v. United Bank & Trust 
Co„ 291 P. 184, 210 Cal. 108. 

Mo.—Schott V. Continental Auto Ins. 
Underwriters, 81 S.W.2d 7, 326 Mo. 

92. 

Pa,—Douglabs v. Queeney, 167 A. 
463, 109 Pa,Super. 336. 

1. U.S.—Montrose Contracting 6o. 

V. Westfchesier County, C.C..A.N.T., 

80 F.2d 841, certiorari denied 
Westchester County v. Montrose 
Contracting Co.. 66 S.Ct 746, 298 
U.S. 662, 80 L.Bd. 1387—The Svart- 
fond. D.C.Pa.. 88 F.2d 874. 

Ark.—Dent v. Industrial Oil '& Gas 
Co.. 122 S.W.2d 162. 

Cal.—^Hughes v. Pacific Wharf & 
Storage Co., 206 P. 106, 188 CaL 
210 . 

AscertaJnlng and giving effect to 
oontmot 

(1) “The. purpose of all interpre¬ 
tations Is to ascertain and give ef¬ 
fect to the actual contract entered 
Into by the parties," — Adney.v. 
Kraus, 188 N.W. 988, 990, 174 Wls, 
610., 

(2) Where contract is ambiguous, 
court has duty to ascertain real 
meaning of contract and to carry 
such meaning Into effect if consist¬ 
ent with law.—Prater v. Rush, 74 S. 
W.2d 876, 228 Mo.App. 809. 

Technical rules 

Technical rules are not so much 
regarded qs the real meaning < of 
the parties duly ascertained.—Ed¬ 
wards V, Jefferson Standard Life 
Ins. Co., 92 S.E. 696, 173 N.C. 614. 

a. Fla.—Scotch Mfg. Co. y. Carr, 43 
So. 427, 63 Fla. 480. 

Minn.— Wm. Llndeke Land Co. v. 
WniTTULTi, 252, N.W. 660, 190 MJnn. 
601. 

3 . Mfan. —^Wm. Llndeke Land Co. v. 
Kalman, supra. 

Mo.—Gathwrlght v. Callaway Coun- 
ty, 10 ilo. 668. 

13 0.J. P 626 note 4. 

4 . U.S.—New 'York Life' Jjda Co. v. 
Jackson, C.Q..AI1L, 98 F.2d 960, 
conforiuliMr to ma nd a t e. 68 S.Ct. 
671, 804 U.S. 261, 82 L.BJd., 1829, 
“vacatlngl ’C.CA-, 94 F.2d 288^ 
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Uorarl denied 59 S.Ct 108—Exum 
V, Laub, C.C.A.Tex., 87 F.2d 73, 
74, citing Corpns jrarli—Columbia 
Gas Const. Co. v. Holbrook, C.C. 
AJKy., 81 F.2d 417—vffitna Ins. Co. 

V, Atlantic Coast Line R. Co., C. 
CJLVa., 79 F.2d 463, certiorari de¬ 
nied 66 S.Ct 442, 297 U.S. 704, 80 
L.Bd. 992—MacDonald v. Commis¬ 
sioner of Internal Revenue, C.C-A.I 
76 P.2d 613—Great Lakes Towing 
Co. V. Bethlehem Transp. Corpo¬ 
ration, C.C.A.Oh{o, 66 P.2d 643— 
Hammon ConsoL Gold Fields v. 
Powell, C.C.A.Alaaka, 32 F.2d 856, 
rehearing denied 83 F.2d 898—^Ul- 
men v. National Surety Co. of New 
York, D.C.Mont., 8 F.Supp. 348— 
Hongkong & Whampoa Dock Co., 
Ltd. V. U. S., 60 CtCl. 213. 

Ala,—^Dunlap v. Macke, 171 So. 721, 
283 Ala. 297—Smjth Sons Lumber 
Co. V. Steiner, Crum & Well, 85 
So. 768, 204 Ala. 306—Ulinola Sure¬ 
ty Co. V. Donaldson, 79 So. 667, 
202 Ala. 183. 

Arlz.—Neale v. HlnchcUffe, 189 P. 
1116, 21 Aria 452. 

Ark.—Davie v. Patterson, 25 S.W.2d 
462, 180 Ark. 918—Brotherhood of 
Railway Trainmen v, Deaton, 1 S. 

W. 2d 61, 175 Ark. 738. 

Cal.—Dcovich v. Baslle, 79 P.2d 188, 
190, 26 CaJLApp.2d 272, Quoting 
Coipns Jnris—^Miller v. San Fran¬ 
cisco Church Extension Soc. of M. 
E. Church. 13 P.2d 824, 126 Cal. 
App, 85—^Beaumon v. Kittle Mfg. 
Co., 10 P.2d 608, 122 Cal,App. 547. 
Colo.—People ex reL Park Reservoir 
Co. V. HinderUder, 67 P.2d 894, 98 
Colo. 605. 

Fla.—^McGhee Interests v, Alexander 
Nat Bank, 136 So. 646, 103 Fla. 
140. 

HI,—Wilkin V. Citizens Nat Bank of 
Paris, 18 N.E.2d 251, 298 IlLApp. 
38. 

Ind.—Hamilton v. Meiks, 4 N.B.2d 
636, 107 A.L.R, 1166—Buddenberg 

V. Welch, 186 N.B. 866, 97 Ind, 
App. 87. 

Iowa.—Beal v. Mllllron, 267 N.W. 88 
—Chambers v. First State Bank & 
Trust Co, of Fort Dodge, 254 N. 

W. 809, 218 Iowa 68. 

Ky.—Ex parte Walker's KxT, 68 S. 

W.2d 746, 253 Ky. IIL 
La.—Hello World Broadcasting Cor¬ 
poration V. International Broad¬ 
casting Corporation, 173 So. 116, 
119,' 186 La. 589, citing Coxpns 
Juis—Union Tank Cax Co. v. Lou¬ 
isiana Oil Refining Corporation, 
166 So. 638. 640, 184 La. 121, Quot¬ 
ing Ooipns Juris. 

Md.—Travelers’ Ins. Co. v. Hermann, 
140 A- 64, 164 Md. 171—Buftalo 
Pressed Steel Co. v. Klrwan, 118 
A. 628, 680, 138 Md. 60, citing Ooi^ 
‘ pus Jiixls. 

vifth — Harrington v. Interstate 
Business Men’s Acc. Ass’n of Des 
Moines, Iowa, 178 N.W. 19, 210 
Mich. 827. 


Minn.— Grimes v. Toenslng, 277 N. 
W. 236—Northern Welding Co. v. 
Jordan, 184 N.W. 89, 160 Minn. 12. 
Mo.—State ex rel. National Life Ins. 
Co. V. Allen, 256 S.W. 737, 301 Mo. 
631, qua,ahlng McAllister v. Na¬ 
tional Life Ins. Co. of U. S., App., 
261 S.W. 98—Wood v. 'Utter, 77 S. 
W.2d 882, 229 Mo.App. 309 —Meyer 
Milling Co. V. Baker, App., 10 S. 
W.2d 668, reversed on other 
grounds 48 S.W.2d 794, 828 Mo. 
1246. 

Mont—^New Home Sewing Machine 
Co. V. Songer, 7 P.2d 238, 91 Mont 
137—Abell V. Bishop, 284 P. 626, 
86 Mont. 478—Spaulding v. Malllet, 
188 P. 377, 67 Mont 818. 

N.T.—Central Union Trust Co. of 
New York v. Trimble, 174 N.B. 
72, 256 N.Y. 88. modifying 233 N. 
Y.S. 719, 226 App-Dlv. 781—First 
Nat Bai^ v. National Surety Co., 
127 N.B. 479, 228 N.Y. 469, re¬ 
versing 169 N.Y.S. 774, 182 App. 
DlT. 262—In re Vlcinns* Estate, 
290 N.Y.S. 20, 159 Misc. 908. 

N.C.—Wallace v. Bellamy, 165 S.B. 
866, 199 N.a 759—McCain v. Hart¬ 
ford Live Stock Ins. Co., 130 S.E. 
186, 190 N.a 649—Hinton v. Vin¬ 
son, 104 S.E. 897. 180 N.C 398. 
Ohio.—First Nat Bank of Van Wert 
y. Houtxer, 117 N.E. 883, 96 Ohio 
St 404. 

OkL—Gypsy Oil Co. v. Ponder, 218 
P. 668, 92 Okl. 181—Stemwear 
Tire & Tube Co. of Oklahoma v. 
Marion Tire & Rubber Co., 212 P. 
184, 88 OkL 117—Delk v. aty Nat 
Bank, 206 P. 763. 86 Okl. 238— 
MH.T1W V. Brady, 196 P, 846, 80 OkL 
299—Romans v. Shannon, 196 P. 
298, 80 OkL 199—Strange v. Hicks, 
188 P. 847, 78 OkL 1—Prowant v. 
Sealy, 187 P. 235. 239. 77 OkL 244, 
citing Corpus Jorls. 

Or.—Oregon Surety & Casualty Co. 
V. U. S. Nat Bank of Eugene, 800 
P. 836, 136 Or. 573—Salem King’s 
Products Co. V. Ramp, 196 P. 401, 
100 Or. 329—Slnnot v. Interstate 
Contract Co., 168 P. 81, 86 Or. 189. 
R.I,—Gross V. Cfiark, 118 A. 116, 48 
B.1 889. ^ 

Tex.—Magnolia Petroleum Co. v. 
Connellee, Com.App., 11 S.W.2d 
158, reversing Coxmellee v. Mag¬ 
nolia Petroleum Co., Civ.App., 279 

S. W. 697, and rehearing denied 
Magnolia Petroleum Co. v. Connel¬ 
lee, Com.App., 14 S.W.2d 1020, and 
20 S.W.2d 768, and followed in 
Magnolia Petroleum Co. v. Akin, 
ComJ^p., 11 S.W.2d 1118, which 
modified Magnolia Petroleum Co. 
V. Aiken, CivJlpp., 289 S.W. 162— 
Hinson v. Nobla Civ.App., 122 S.W. 
2d 1082—Walters v. Great Nat 
Life Ins. Co.. Civ.App., 92 S.W.2d 
1186, error granted—Crlchet v. 
Chapman, ClvApp., 68 S.W.2d 1099, 
1103, citing Oo^ius Jozls. and re¬ 
versed on other grounds Chapman 

T. Grichet 95 S.W.2d 860, 127 Tex. 
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590, rehearing denied 96 S.W.2d 
64, 127 Tex. 690. 

Utah.—^Hajmes v. Hunt 86 P.2d 861 
—Richlands Irr. Co. v. Westview 
Irr. Co., 80 P.2d 468. 

Vt—In re Robinson’s Will, 144 A. 

467, 101 Vt 464, 76 A.L.R. 59. 

Va—Hrikorian v. Dailey, 197 S.E. 
442—Country Club of Portsmouth 
V. Wilkins, 186 S.E. 23. 166 Va 
326—White v. Commonwealth, 164 
S.E, 876, 168 Va 749—Norfolk 
Motor Exchange v. Grubb, 147 S. 
E. 214, 152 Va 471, 68 A.L.R. 810. 
18 aj. p 520 note 6. 

Basis of role 

"The terms ‘construction* and In¬ 
terpretation’ denote, or at least Im¬ 
ply, an uncertainty of meaning, and, 
when the meaning is clear and un¬ 
ambiguous there Is no need of any 
attempt at construction." — Cohn- 
Hall-Marx Co. v. Vanosdall. 167 N.B. 
908, 909, 26 Ohio App. 860. 
Intexpxetatlon or oonitmetloa 
Where terms of contract are plain 
and (dear, neither Interpretation nor 
construction is permissible. 

Mina—In re Ordean's Will, 261 N.W. 
706, 195 Mina 120. 

Mont—Story Gold Dredging Ca v. 
Wilsoa 42 P.2d 1008. 99 Mont 
847—Brown v. Homestake Explor¬ 
ation C();rporation, 89 F.2d 168, 98 
Mont 805—^McDaniel v. Hager- 
Stevenson Oil Co., 248 P. 682, 75 
Mont 866—Dick v. King, 236 P. 
1098. 78 Mont 466—Ming v. Pratt 
56 P. 279, 22 Mont 262. 

Beudezing amblgiions ox uaoextiilB 
Rules of construction will not be 
resorted to to render ambiguous or 
uncertain a contract which is unam¬ 
biguous or certala 
U.S.—National Surety Co. v. Mc- 
Greevy, CCJLMo., 64 P.2d 899, 
certiorari denied McGreeby v. Na¬ 
tional Surety Co., 54 B.Ct 62, 290 
U.S. 644, 78 L.Ed. 669. 

Va—Kennard v. Travelers’ Protec¬ 
tive Ass'n of America, 160 SJS. 88, 
167 Va 158. 

Affecting validity of oontraot 
Where contract Is clear and unam¬ 
biguous, courts will not substitute 
their Interpretation, particularly 
when such Interpretation would ren¬ 
der on otherwise valid contract void. 
-£-A-l Garage v. Lange Inv. Co., CaL 
App., 44 P.2d 681, certiorari denied 
66 S.Ct 178, 296 U.S. 642, 80 LEd. 
466. 

Ijatoat aniblgnlty 
Where contract is perfectly clear 
and unambiguous, no resort will be 
bad to any rules of <x>natructlon, un¬ 
less latent ambiguity be proved.— 
First Nat Bank v. Burdett 189 A. 
898, 121 N.J.EQ. 277—Briggs v. Unit¬ 
ed Shoe Machinery Corp., 114 A. 688, 
92 N.JEQ. 277. 

Statatoxy provision 
(1) Statutory provision that stat¬ 
utory rules of interpretation are to 
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effect to the contract according to its terms,B in 
the absence of fraud or other grounds affecting 
enforcement according to its terms« 


When contract ambiguous. A contract is am¬ 
biguous when, and only when, it is reasonably or 
fairly susceptible to different constructions,^ and 


be-applied to ascertain Intention of 
parties, if otherwise doubtful, ex¬ 
cludes application of such rules if 
intention Is plain on face.—Baton v. 
Thleme, 69 P.2d 688, 16 CaLApp.Sd 
468. 

(2) Under the Spanish civil law, 
vhere the terms are clear and ex¬ 
plicit such terms control and there 
Is no need to Invoke rules of inter¬ 
pretation and construction, In view 
of certain code provisions. 

Philippine. — Lambert v. Fox, 26 
Philippine 688. 

Porto Blco.— Paracchlnl v. Villa, 28 
Porto Rico 139. 

18 ax P 811 note 88. 

U.S.—Bxum V. Laub, C.CJLTex., 
87 P.2d 78, 74, citing Oozpu Jh- 
xls— Bach V. Western States Life 
Ins. Co., aaA.Utah, 61 P.2d 191. 

—.Punlan v. Macke, 171 So. 721, 
288 Ala. 297—Pranltlin Life Ins. 
'Co. V. Brantley, 188 So. 884, 281 
Ala. 664—smith Sons Lumber Co. 

V. Steiner, Crum it Weil, 86 So. 
758, 204 Ala. 806. 

Ark.—Roetsel v. Adams. 61 S.W.2d 
• 696, 187 Ark. 688—Love v. Couch, 
28 S.W.2d 1067, 181 Ark. 994. 

CSd.—Ucovich V. Baalle, 79 P.2d 188, 
190, 26 Cal.App.2d 272, auoUng 
Ooxpna amils-^reenberg v. Con¬ 
tinental Casualty Co., App., 76 P. 
2d 644—Sarrat v. Walters, 24 P. 
2d 668, 188 C;al.App. 691. 

Colo.—People ex reL Park Reservoir 
Co. V. HindefUder, 67 P.2d 894, 98 
Colo. 606. 

Idaho.— Molyneux v. Twin Falls Ca¬ 
nal Co., 86 P.2d 651, 64 Idaho 619, 
94 A.L.R. 1264—Hinsch v. Mothom, 
288 P. 640. 44 Idaho 689. 

Ind.—Sindlinger v. Department of 
Financial Institutions of Indiana, 
199 N.E. 716, 105 A.L.R. 601. 

Ky.—Fx parte Walker's Bx»r, 68 B 

W. 2d 746, 263 Ky. Ill—L. a Pow¬ 
ers & Sons V. X H. Brogdon Sheet 
Metal Works, 21 S.W.2d 181, 281 
Ky. 108. 

La.—Hello World Broadcasting Cor¬ 
poration V. International Broadcast¬ 
ing Corporation, 178 So. 115,119,186 
La. 589, citing Corpus Juris—Un¬ 
ion Tank Car Co. v. Louisiana Oil 
Refining Corporation, 166 So. 638, 
640. 184 La. 121, quoting Corpus 
Jails—Blakesley v. Ransonet 106 
So. 864, 169 La.. 810—Klrschman v. 
Thomas Cusack Co., 120 So. 720, 10 
La.App. 366—Higgins Mfg. Co. v. 
A. S. SpiesB Sales Co., 120 So. 486, 

9 LaApp. 403. 

Md.—Mayor and Connell of City of 
Baltimore, for use of Lehigh Struc¬ 
tural Steel Co. V. Maryland Casu¬ 
alty Co., 190 A. 250, 263. dtlng 
Ooxpna Juris. 

Mass.-Radovsky v. Wexler, 178 K.. 


[ E. 409, 278 Mass. 264—Kothe V. 
Phoenix MuL Life Ins. Co., 168 N. 
E. 787. 269 Mass. 148. 

Mich.—Harrington v. Interstate 
Business Men's Acc. Ass'n of Des 
Moines. Iowa, 178 N.W. 19. 210 
Mich. 327. 

Mlun.—Grimes v. Toenslng, 277 N". 
W. 286. 

Miss.—American Bankers' Ins. Co. v. 
White, 168 So. 846, 171 Miss. 677 
—Citizens' Lumber Co. v. Netter- 
viUe, 102 So. 178. 187 Miss. 310. 
Mo.—Meyer Milling Co. v. Baker, 
App., 10 S.W.2d 668, reversed on 
other grounds 48 S.W.2d 794, 828 
Mo. 1246. 

Mont.—Blering v. Ringllng. 252 P. 
872, 78 Mont 146—Union Bank & 
Trust Co. v. Himmilbauer, 181 P. 
382. 66 Mont 82. 

OkL—British American Oil Prodno- 
Ing Co. V. Midway OU Co.. 82 P,2d 
1049, 188 Okl. 476—Druggists’ Mut 
Fire Ins. Co. of Iowa v. Shaw, 41 
P.2d 69, 170 Oki 610—Prowant V. 
Sealy, 187 P. 236. 239, 77 Okl. 244, 
quoting Corpus Juris. 

Or.—^Pacific Finance Corporation v. 
Ellithorpe, 289 P. 1058, 1060, 184 
Or. 601, citing Corpus Juris. 

Tex—^Magnolia Petroleum Co. v. 
Cotmellee, Comjlpp., 11 S.W.2d 
168, reversing Connellee v. Magno¬ 
lia Petroleum Co., Civ.App., 279 S. 
W. 697, and rehearing denied Mag¬ 
nolia Petroleum Co. v. Connellee, 
CoraApp., 14 S.W.2d 1020, and 20 
S.W.2d 768, and followed in Mag¬ 
nolia Petroleum Co. v. Akin, Com. 
App., 11 S.W.2d 1118, which modi¬ 
fied Magnolia Petroleum Co. v. 
Aiken, Clv.App., 289 S.W. 162— 
Bums V. American Kat Ins. Co., 
ConuApp., 280 S.W. 762, affirming 
American Nat Ins. Co. v. Bums, 
Clv.App., 278 S.W. 889—Walters 

V. Great Nat Life Ins. Co,, Civ. 
App., 92'S.W.2d 1186, error grant¬ 
ed—Cricket V. Chapman, Clv.App., 
63 S.W.2d 1099, 1103, citing tioT- 
pus Juris, and reversed on other 
grounds Chapman v. Crichet, 96 S. 

W. 2d 860, 127 Tex 690, rehearing 
denied 96 S.W.2d 64. 127 Tex 690. 

Utah.—Anderson v. Great Eastern 
Casualty Co., 168 P. 966, 51 Utah 
78, L.R.A.1918B 1194. 

Vt—In re Robinson's Will, 144 A. 

467, 101 Vt 464, 75 A.L-R 59. 

IS ax p 620 note 6. 

& Cal.—Sarratt v. Walters, 24 P.2d 
568. 138 Cal.App. 69L 
La.—Klrschman v. Thomas Cusack 
Co., 120 So. 720, 19 LaApp. 366. 
Mass.—Radovsky v. Wexler, 178 N. 

E. 409, 273 Mass. 254. 

MlSBi.—American Bankers' Ins. Co. v. 
White, 168 So. 846, 171 Miss. 677. 
. OkL—British American Oil Produo- 
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ing Co. V. Midway Oil Co, 82 P.2d 
1049, 183 Okl. 475. 

Tex—Bums v. American Nat Ins. 
Co„ Com.App., 280 S.W. 762, affirm-' 
Ing American Nat. Ins. Co, v. 
Bums, CiVwApp., 278 S.W. 389. 

7. Ill.—Wilken v. Citizens Nat 
Bank of Paris, 18 N.E.2d 251, 298 
I11.APP. 38. 

Mo.—State ex rel. National Life Ins. 
Co. v. Allen, 266 S.W. 787, 301 Mo. 
681, quashing McAllister v. Na¬ 
tional Life Ins. Co. of U. 3., App., 
251 S.W. 98—^Webb-Eunze Con- 
stmctlon Co. v. Gllsonite Construc¬ 
tion Co., 220 S.W. 857, 281 Mo. 629 
—Holland Land & Loan Co. v. 
Holland, App., 274 S.W. 951, trans¬ 
ferred 298 S.W. 39, 317 Mo. 951, 
Ohio.—Coe V. Suburban Light & ‘ 
Power Co.. 167 N.E. 693, 32 Ohio 
App. 168. 

Amblgntty withlu ooutraet 
According to some cases, ambig¬ 
uities should arise from the words 
used in a written contract before the 
court may resort to interpretation or 
construction to ascertain the inten¬ 
tion of the parties; that is to say. 
ambiguity must exist in the con¬ 
tract, not outside of it—^Bmce Const 
Corporation v. Federal Realty Cor¬ 
poration, 189 So. 209, 104 Fla. 93— 
McGhee Interests v. Alexander Nat 
Bank, 136 So. 645, 102 FOa. 140. 
llEfttter of Impression 
"Whether a document is or is not 
ambiguous is a matter of impression 
rather than of definition. This is 
obviously so, because every provi¬ 
sion may be as clear and definite as 
language can make it yet the result 
of the whole he doubtful from lack 
of harmony in its various parts."— 
Butte Water Co. v. Butte, 138 P, 196, 
197, 48 Mont 386. 

Uimeoessaxy words 
If the subject of an agreement and 
the object to be accomplished may 
be gathered from its general terms, 
the contract does not become am¬ 
biguous merely because unnecessary 
words have been used.—^In re Town¬ 
send's Estate, Wis., 281 N.W. 642. 
Careful attantion necessary fOr no. 
dexstaading 

Written contracts will not be ex¬ 
plained away on the ground of am¬ 
biguity merely because careful at¬ 
tention Is necessary for their com¬ 
prehension, nor because a person of 
ordinary intelligence may not have 
comprehended their full meaning.— 
Creasy Corporation v. Dunning, 196 
N.W. 775, 182 Wis. 888. 
tionoession as to amhlgntty 
A party to a contract and to an 
action thereon may concede that the 
meaning of a term used In the con* 
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it is not ambiguous where the court can determine 
its meaning without any other guide than a knowl¬ 
edge of the simple facts on which from the nature 
of language in general its meaning depends.^ A 
word or expression in the contract may, standing 
alone, be capable of two meanings and yet the 
contract may be unambiguous.® Conversely, it is 
not always necessary that the words to be inter¬ 
preted should be ambiguous in order to warrant 
construction,!® and even an apparently unambiguous 
contract may be rendered ambiguous and open to 
construction if its words, taken literally, lead to 
absurdity or illegality when applied to the facts.!! 
In determining whether or not there is such an 
ambiguity as calls for interpretation, the whole 
instrument must be considered and not an isolated 
part.!* 

, Patent amb^ities. The court will endeavor to 
ascertahi the intention of the parties from the 
whole instrument and the circumstances attendant 
on its execution without regard to whether an am¬ 
biguity is patent or latent!® 


Viewpoint of reasonably intelligent person or 
businessman. The Restatement of the Law of 
Contracts § 230, that “the standard of interpreta¬ 
tion of an integpration, except where it produces 
an ambiguous result, or is excluded by a rule of 
law establishing a definite meaning, is the mean¬ 
ing that would be attached to the integration by 
a reasonably intelligent person acquainted with 
all operative usages and knowing all the circum¬ 
stances prior to and contemporaneous with the 
making of the integration, other than oral state¬ 
ments by the parties of what they intended it to 
mean” has been quoted and cited with approval.!^ 
It has been said that this rule applies whether 
the writing seems clear or ambiguous.!® 

In construing contracts between business men, due 
weight should be given to, the business man’s 
view,!* and they should be construed with a busi¬ 
ness sense and in accordance with the tmderstand- 
ing and interpretation of business men or intelli¬ 
gent men of affairs.!"^ 

Strained, strict, or liberal construction. . .A 


tract Is doubtful bv offering evidence 
as to bow the parties had Interpreted 
the term.—^Toledo, St. L. & W. B. 
Co. V. East St Louis ft a Ey. Co., 
197 ELApp. J80. 

MHUiptiioal oonstmotloiL” 

The omission of a word or clause 
from a contract to avoid repetition 
is a common grammatical practice 
known as elliptical construction and 
does not render a sentence ambigu¬ 
ous unless It renders possible more 
than one interpretation.—Slrvlnt v. 
Fidelity ft Deposit Co. of Maryland, 
274 N.T.S. 66S, 242 App.Div. 187, af¬ 
firmed 195 N.E. 184, 268 K.7. 482. 
Partias’ dlaagreameiit as to ooastnw^ 
tlOB 

Contracts are not rendered am¬ 
biguous 'so as to prevent their con¬ 
struction from the Instrumenta 
themselves by the fact that the par¬ 
ties do not now agree upon the prop¬ 
er construction to be ^Ven them.— 
National Figments ft Chemical Co. v. 
a K Williams ft Co., dCLAMo., 94 
r.2d 792. 

8. tr.S.— -National Figments ft Chem¬ 
ical Co. V. a K. Williams Co., C. 
C.A.MO., 94 F.2d 792, 795; citing 
Ooxpw JUlSi ■ 

Aril.—Uazey v. Somerton State 
Baoh. 197 P. 894, 895. 22 Aris. 871. 

. . quoting CorpuM Juls. 
a cj. p 520 note 7. 

Ofmitxaflt enforoMUe 
contract for execution of mutual 
wU^, >provldhig that, under certain 
drdamstances, either party should 
have right to make new will exoepf 
as'ta,property substantially benefit¬ 
ed, by other party was not so am- 
tfignous as'fo.be nnenforceablei.-i-In 


re BlraTise's Estate, 21 P.2d 268, 270, 
178 Wash. 1, quoting Corpus Juris. 

9. Wls.—^nilman v. Chicago, eta. R. 
Co., 88 N.W. 41, 112 Wls. 150, 162, 
88 Am.S.R. 949. 

18. CJ. p 621 note 8. 
xa Tex—^Texas Pac. Coal ft Oil Co. 
v; Harris, CiY.App., 280 S.W, 237, 
dismissed for want of Jurisdiction 
—San Jacinto Oil Co, v. Ft. Worth 
Light ft Power Co., 98 S.W. 178, 
41 TexCiv.App. 298. 

11. S,C.—Sanders v. General Motors 
Acceptance Corporation, 185 SH. 
180, 182, 180 S.C. 188, quoting Cor- 
pus Juris. 

Wis.—Clappenback v. New York L. 
Ins. Co., 118 N.W. 246, 186 Wla 
626. 

12. HL—Wilkin ,v. Citizens Nat 
Bank of Paris, 18 NJS!.2d 251, 298 
ntApp. 88, 

Wls.—Creasy Corporation v. Dun¬ 
ning, 196 N.W, 776, 182 Wls. 888. 
Meaning of word 

To hold that there is no ambig¬ 
uity, requiring interpretation of con¬ 
tract, as to meaning of word therein, 
court must conclude from consid¬ 
eration of entire TOntract not single 
portion thereof, that such word is 
capable of only one interpretation. 
—^Wilkin v. Citizens Nat of 

Paris, ,18 NJBl2d 251, 298 HLApp. 88. 

13. Mo.—Conservative Eealty Co. v. 
St Louis Brewing Assoc^ 118 S. 
W, 229, 188 Mo.App. 261. 

1ft Md.—Catalano v. Bopst 170 A. 
562, 166 Md. 91. 

NJ .—Gusaeff v, John Hancock Mut 
Life Ins. Co., 192 A. 528, 118 N.J. 
. .Law ie4-^rich General Accident 
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& Liability Ins. Co. v. American 
Mut Liability-Ina Co. of Boston,. 
192 A. 887, 118 N-J.Law 817—Bul- 
lowa V. Thermold Co., 176 A. 696, 
114 N.J.Law 206, reversing 178 A. 
926, 12 N.J.Misc. 608—Clott v. Pru¬ 
dential Ins. Co. of America, 176 A. 
208, 114rN.J.Law 18, aiBrmed 178 A. 
747, 116 N.J.Law 114—Com Ex- 
, change Nat Bank ft Trust Co: of 
: Philadelphia v. Taubel, 176 A. 66,. 
118 N.JXaw 605. 

1ft N.J.—Clott V. Prudential Ins. Co. 

_ of 'America, 176 A. 203, 114 N.J.’ 
■ Law 18, affirmed 178 A. 747, 115 
N.J.Law 114—Qom Exchange Nat 
Bank ft Trust Co. bf Philadelphia 
, V. Taubel, 176 A. 66, 113 N.J.Law' 
' *®®- 

16. Cal.—^Robbins v. Pacific Bastejpi, 

.. Corporation, 66 P.2d 42. 

17. U.S.-rNorth German Lloyd v. 
Guaranty Trust Go., Masa, 87 S. 
Ct 490. 244 tr.S. 12, 61 L.Ed. 916,. 
reversing, C.C.A., 288 F. 668—E. L- 
Du Font De Nemours & Co. v. dai- 
bome-Reno Co., C.aA.Iowa, 84 F. 
2d 224, 89 A.L.E 288. certiorari 
denied ClaJbome-Reno Co. v. E. ^ 
Du Pont De Nemours ft Co., 64 '6. 
Ct 64, 290 U.S. 646, 78 L.Bd. 661— 
Erie R. Co. v. Ohio Public SerVlca 
Co.. aCwftOhlo, 62 F.2d 88—In re 
International Match Corporation, 
D.CJ7.T., 20 F.Supp. 420. 

N.Y.—Bird'v. St Paul Fire ft Marine- 
Ins. Co, 120 N.B. 86, 224 N.Y. 47,. 
18 A.L.R. 878, reversing 167 N.Y.S. 
707, 180 App.Div. 470—Afgo Engi¬ 
neering Corporation v. State, 279 
N.Y.S. 6X2, 244 App.Dlv. 896, af¬ 
firmed 198 N.B. 578, 268 N.Y. 718^ 
t.Segall.V. Finlay. 218 N.Y.S. BiOi' 



17 C.J.S. 

strained or narrow construction may not be placed 
on a contract which clearly expresses the inten¬ 
tion of the parties.^® Provisions in a contract in 
limitation of a party’s legal rights are strictly 
construed,and, where contracts are optional with 
respect to one party, they are strictly construed 
in favor of the party that is bound and against 
the party that is not bound.®® So provisions in¬ 
tended to exempt a party from liability in respect 
of his own fault are strictly construed against 
him,®i and, where a contract is against a common- 
’law liability, it should be strictly construed and 
not given an enforcement beyond that required by 
such construction.®® Greater latitude is indulged 
in construing an instrument which is prepared by 
a draftsman who is a layman or unskilled thati in 
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a case in which the instrument is prepared by a 
skillful draftsman.®® 

Rules applicable to tviUs. While it has been said 
that there is no material difference in principle in 
respect of rules of interpretation between wills and 
contracts, except that which naturally arises from 
die different circumstances of the parties,®^ ac¬ 
cording to some cases contracts will be construed 
with greater strictness than wills.®® 

Name, form, and nature of contract. Substance 
rather than form ordinarily controls the construc¬ 
tion or interpretation of contracts.®® So the form 
or name which the parties give to an instrument 
will not control its interpretation®^ nor determine 
its nature;®® the effect which the law gives to 
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126 Mlsc. 626, 218 N.Y.S. 895, 218' 
App.DIv. 728, affirmed 156 N.B, 97, 
245 N.Y. 61. 
mpAEleiioa of pajrtles 
Such contracts are Interpreted as j 
as possible In the llffht of the 
experience of the parties.—^Ransome 
Concrete Machinery C!o. v. Mood7. C. 
CJLN.Y., 282 F. 29. 

1& N.J.—^Halverson v. Slmphon, 164 
A. 289, 110 N.J.Law 100. 
CouslderatUm 

Where the consideration is ex¬ 
pressed In unequivocal and unam-: 
biguouB langnasre In a written con-' 
tract, the obligee may not insist on 
a strained and unnatural construc¬ 
tion to import a consideration more 
favorable to him than that expressed. 
-Golden v. Golden, 8 P.2d 42, 166 
OU. 10—Vinson v. U. S. Fidelity & 
Guaranty Ck>., 260 P. 900, 119 OkL 
87—Curtis V. Yale Oil Refining Co., 
216 P. 438, 91 Okl. 98. 

19. Fa.—Rome Sales & Service Sta¬ 
tion V. Finch, 188 A. 54, 120 Fa. 
Super. 402. 

SOi Okl.—Warner v. Page, 169 P. 
264, 69 OkL 259—Frank Oil Co. v, 
Bellevlew Gas. etc., Co., 119 P. 260, 
29 OkL 719, 48 L.R.A.,N.S., 487— 
Eolachny v, Galbreath, 110 P. 902, 
26 OkL 772,-88 L.E.A.,N.S., 461. 

91. KY.—Wilson & English Const 
Co. V. New York Cent R. Co., 269 
N.Y.S. 874, 240 App.Div. 479. 

9L N.Y.-Johnston v. Fargo, 90 N. 
Y.S. 725, 98 App.Div. 486, affirming 
77 N.B. 888, 184 N.Y. 879, 7 L.R.A., 
N.S., 687, 6 AnmCas. 1. 

SSL Ala,—Irwin v. Baggett 164 So. 

. .746, m AJa. 324. 

N.Y.—In re Valentine’s Estate, 204 
N.Y.S. 284, 122 Mlsa 486. 

91 Va—Belvin'a Bx'r v. Belvin, 189 
SJL 816, 167 Va 866—Robersou v. i 
Wampler, 61 S.E. 885, 104 Va 880, 
1 LR.A.,N.S., 318—Stace v. Bum- 
Fardner, 16 RE. 262, 89 Va 418. 

9*1 Maaa—Davis- v. New York Lu, 


Ins. Co., 98 N.E. 1043, 212 Mass. 
810, 41 L.RA.,N.a., 260. 

13 C.J. p 521 note 12. 

SO. TJ.S.—Suburban Improvement Co. 
V. Scott Lumber Co., C.CJLW. 
Va, 69 F,2d 711, 87 A-L.R. 556, 
certiorari denied Scott Lumber Co. 
V. Suburban Imp. Co., 63 S.Ct 123, 
287 U.a 660, 77 LJld. 669. 

Ala—Catanzano v. Hydinger, 170 So. 
214, 233 Ala 116. 

Conn^Massaro v. Savoy Estates 
Realty Co., 148 A. 842, 110 Cona 
462. 

Ky.—^Ducker v. Iiatonla Deposit 
Bank, 46 S.W.2d 493. 242 Ky. 874. 
Mont—State ex reL Priestly v. Croft, 
27 P.2d 640, 96 Mont 498—D. M. 
Ferry & Co. v. Forquer, 202 P. 193, 
61 Mont 386, 29 A.L.R 642. 

N.Y.—HeUer v. Pope, 164 NJB5. 881, 
250 N.Y. 132, affirming 226 N.Y.S. 
828, 222 App.DIv. 788—WlUlam C. 
Atwater & Co. v. Panama R. Co., 
159 N.E. 418, 246 N.Y. 619, revers¬ 
ing 218 N.Y.S. 938, 218 App.Div. 
716. 

OkL—^Brooks v. J. R. Watkins Medi¬ 
cal Co., 196 P. 966, 81 Okl. 82. 
Va—Krlkorlan v. Dailey, 197 S.E. 
442. 

legality 

In determining whether or not an 
agreement is illegal, courts do not 
consider the form but the actual 
transactions.—^Fenner & Beane v. 
Holt, aaA.Ga, 2 F.2d 263, certiorari 
denied 46 S.Ct 608, 267 D.S. 606, 69 
KEd. 810. 

37. TJ.S.—Samson Tire & Rubber Co.- 
V. Egglestoa C.CXA.Ala, 45 F.2d- 
' 502, certiorari denied 52 S.Ct 9, 
284 D.S. 620, 76 L.Ed. 529—Pan- 
American Bank & Trust Co. v. Na¬ 
tional City Bank of New York, a 
C.A.N.Y., 6 F.2d 762, oertioraii 
denied 46 S.Ct 18, 269 U.S. 554; 70 
L.Ed. 408. 

DL—Weger v. Robinson Nash Motor 
. ' Co., 172 NJl. 7, 840 IlL 81, revers¬ 
ing 266 RLApp. 649—See Bradford 
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& Co. V. n. S. Tent & Awning Co., 
198 D1.APP. 505. 

Ky.—Leslie County v. Maggard, 279 
S.W. 835, 212 Ky. 854. 

Pa—SmIth-PariB Co., for use of 
Keasbey St Mattlson, v. Jameson 
Hospital Ass’a 169 A. 233, 313 Pa 
254. 

Tex.—^Benton v. Jones, dvApp., 220 
S.W. 193. 

IS aJ. p 521 note 15. 

38. TJ.S.—Intermountain Building & 
Loan Ass’n v. Gallegos, C.CA..Arlz., 
78 F.2d 972, certiorari denied 66 
S.Ct 172, 296 D.8. 689, 80 L.Ed. 464 
—Suburban Improvement Co. v. 
Scott Lumber Co., C.C.A.W.Va, 59 
F.2d 711, 87 A.L.R 655, certiorari 
denied Scott Lumber Co. v. Sub¬ 
urban Imp. Co., 5'3 S.Ct 123, 287 
T:.S. 660, 77 L.Bd. 569—Hyman v. 
Semmes, C.C.A.Tenn., 26 F.2d 10. 

Ariz.—Whalley v. Oeorga 80 P.2d 
449. 

CaL—^Poahard v. Parkford, 19 P.2d 
276, 129 CaLApp. 696. 

Del—Bell v. Viavi Co., 146 A, 606, 
4 W.W.Harr. 176, denying rehear¬ 
ing 148 A. 255, 4 W.W.Harr. 76. 

Fla—South Florida Amusement St 
Development Co. v. Blantoa 116 
So. 869, 95 Fla 885. , 

Idaho.—^Wallace Bank ft Trust Co. v. 

- First Nat Bank, 287 P. 284, -40 
Idaho 712. 

lU.—McRoberts v. Mlnler, 270 HL 
App. 1. 

Iowa—Andrew v. Security Trust ft 
Savings Bank, 248 N.W. 642, 214 
Iowa 1199. 

Kan.—Dltzen v. Given, 82 P.2d 448, 
189 Kan. 606. 

Ky.—Smith v. Graf, 82 S.W.2d 461, 
269 Ky. 456—Oawthon v. McAlis- 

* ter, 290,S.W. 316,. 217 Ky. 661. 

Mo-—Blolb V. Golden Rule Baking 
Co., .9 S.V^.2d 840, 222 MoApp. 
1068. 

Mont—First Nat Bank v. Marlowa 
280 P. 874,. 71 Mont 461. 

N.Y.—O’Farrell v. Martin, 292 N.T. 
S. S8l,, 161 Mtsa 868—Syracustf 
Capital' Corporation v.> Patttoon 
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the terms of the contract or to the acts of the 
parties is in general detenninative.29 In deter¬ 
mining the real character of the transaction, the 
court looks to the intention of the parties duly- 
ascertained, and to the purpose which is to be 
attained.*! 

Reasons or motives. While in construing an 
ambiguous contract, the purpose or object which 
it is sought to attain by the contract may be con¬ 
sidered, as shown below in § 321, the reasons or 
motives which induced the making of a contract** 
or the inclusion of certain provisions** are not 


necessarily considered in determining the meaning 
and effect of the contract, but the “whereas” claus¬ 
es setting forth the reasons or inducements for 
entering into the contract are sometimes consid¬ 
ered in determining the true intention.*^ 

Want of mutuality. Whether a contract is void 
for want of mutuality must be determined as a 
question of construction from the consideration of 
liie language and expressions which the parties 
have employed in the instrument*® 

Building and construction contracts. The rules* 
of construction which apply in construing contracts 


Const Corporation, 234 KY-S. 68, 
133 Mlsc. 894, affirmed 28S N.Y.S. 
895, 227 App.Div. 652. 

N.C.-^neraj Motors Acceptance 
Corporation v. Mayberry, 142 S.R 
767, 195 M.a 508—SMpplett Con¬ 
crete Co. V. Piedmont Traction Co., 
99 S.E. 197, 177 N.G 408. 

Ohio.—State ex rel. Powers v. Capi¬ 
tal Endowment Co., 196 N.E. 643, 
129 Ohio St 654, appeal dismissed 
Capital Endowment Co. v. State of 
Ohio ex rel. Bowen, 66 S.Ct 174, 
296 n.S. 546, 80 L.Ed. 387. 

Pa.—Kelter v. American Bankers’ 
Finance Co, 160 A. 127, 306 Pa. 
483. 82 A.L.R. 999. 

Wis.—In re Libby's Estate, 209 IT. 

W. 593. 190 Wis. 692. 

18 C.J. p 521 note 15. 

Parties and xeoordlniT offloec 
Name siren to instrument by par¬ 
ties thereto, or by official charged 
with its recordation, is not conclu¬ 
sive of character and legal efiCect of 
instrument—Vautraln v. Neel, La. 
App., 163 So. 656. 

SeslgiiatloiL of rdaMon g lw n lome 
weight 

While the relation of parties Is to 
be determined from the terms of the 
contract rather than the name they 
have given the relation, some weight 
most be given to their designation of 
it—Gray v. Yarbrough, 216 P. 914, 
61 OaLApp. 724. 

SBl TT.S.—Suburban Improvement Co. 

V. Scott Lumber Co., CCAuW.Ya., 
69 F.2d m, 87 iLLJa. 656, cer¬ 
tiorari denied 63 S.Ct 128, 287 U. 
8. 660, 77 L.Ed. 569—Hyman v. 
Semmes, aCLATenn., 26 F.2d 10 
—Pan-American Bank & Trust Co. 
▼. National City Bank of New 
York, GCJLN.Y,, 6 P.2d 762, cer¬ 
tiorari denied. 46 S.Ct 18, 269 n.S. 
664, 70 USd. 408. 

Arts.—Whalley v, George, 80 P.2d 
449. 

Det-Wl V. viavl Co., 146 A. 606, 4 

W. W.Harr. 176, denying rehearing 
143 A. 266, 4 W.W.Harr. 76. 

JEy.—Smith v. Graf, 82 S.W.2d 461, 
' 269 Ky. 466. 

Wash.—Roberts v. Speck, 16 P.2d 
468, 170 Wash. 321 


IPresTtmpiLon as to iatantioii 

In determining the nature of a 
written agreement, it has been held 
that the parties are presumed to 
have Intended to make the contract 
as the law construes it Sun Print¬ 
ing & Publishing Ass’n v. Reming¬ 
ton Paper & Power Co., 193 N.Y.S. 
698. 201 App.Div. 3. 

30. n.S.—Hyman v. Semmes, GCLA 
Tenn., 26 F.2d 10—^Manhattan Life 
Ins. Co. V. Prussian Life Ins. Co.. 
C.GA.N.Yh 296 F. 89. 

CaL—Poshard v. Parkford, 19 P.2d 
276, 129 Cal.App. 696. 

Colo.—Thompson v. Sweet 17 P.2d 
808, 91 Colo. 652. 

Conn.—Adler. Salzman & Adler v. 
Ammertnan Furniture Co., 123 A. 
268. 100 Conn. 223. 

Fla.—^outh Florida Amusement & 
Development Co. v, Blanton, 116 
So. 869, 95 Fla. 885. 

Ga,—McKibben v. Fourth Nat. Bank, 
122 S.E 891, 32 Ga-A.pp. 222. 
Idaho.—^Wallace Bank & Trust Ca v. 
First Nat Bank, 287 P. 284, 40 
Idaho 712. 

HL—Calame v. Paisley, 180 N.E. 310, 
296 Ill. 618—See Bradford ft Co. v. 
n. S. Tent ft Awning Co., 198 HI 
App. 606. 

Kan.—Ditaen v. Given, 32 P.2d 448, 
189 Kan. 506. 

La.—General Talking Pictures Cor¬ 
poration V. Pine Tree Amusement 
Co., 166 Sa 812. 180 La. 629. 

N.Y.—O’Parrell v. Martin, 292 N.Y. 

S. 681, 161 Mlsc. 853. 

N.G—General Motors Acceptance 
Corporation v. Mayberry, 142 S.E. 
767, 196 N.G 608. 

Tex.—^Texas Farm Bureau Cotton 
Ass’n V. Stovall, 258 S.W. 1101, 118 
Tex. 278, reversing, CivApp., 248 
S.W. 1109—Newcom v. Ford, Civ. 
App., 222 S.W. 691—Benton v. 
Jones, Civ.App., 220 S.W. 193. 
Wash.—Hays v. Bashor, 186 P. 814, 
108 Wash. 491. 

IS GJ. p 521 note 16. 

Intention at Inoeptlon 
Character of a transaction is fixed 
at its inception hy intention of par¬ 
ties.—^Mitchell V. Champ, GGA.Pa., 
8 F.2d 481. 


1 31. U.S.—Samson Tire ft Rubber 
Co. V. Eggleston, GC.A.Ala., 46 F. 
2d 602, certiorari denied 52 S.Ct 
9, 284 U.S. 620, 76 L.Ed. 529. 

Iowa.—^Andrews v. Security Trust ft 
Savings Bank, 243 N.W. 542, 214 
Iowa 1199. 

Ky.—Leslie County v. Maggard, 279 
S.W. 335, 212 Ky. 364. 

Mont—First Nat Bank v. Marlowe, 
230 P. 874, 71 Mont 461. 

N.Y.—O’Farrell v. Martin, 292 N.Y.S. 
681, 161 Mlsc. 368. 

Pa.—Smlth-FarlB Co., for Use of 
Keasbey ft Mattison v. Jameson 
I Memorial Hospital Ass’n, 169 A. 
283, 313 Fa. 264. 

Wash.—^Hays v. Bashor, 186 P. 814, 
108 Wash. 491. 

Wis.—^In re Libby’s Estate, 209 N.W. 

698, 190 Wis. 592—Adney v. Kraus, 
188 N.W. 988. 174 Wis. 610. 

13 GJ. p 521 note 16. 

32. Ariz.—^Reichenberger v. Salt 
River Project Agr. Improvement 
and Power Dlst., 70 P.2d 452. 

Colo.—Brennan v. Monson, 50 P.2d 
53i 97 Colo. 448. 

Seozot motlTe 

The “inducing cause” or motive 
hidden in the breast of one party 
to a contract does not come within 
the rule that a contract must be 
given the construction within the 
contemplation of the parties when 
they xuade the contract—^Helena 
Light ft Ry. Co. v. Northern Pac. 
Ry. Co., 186 P. 708, 57 Mont 98. 

33. U.S.—Hunt v. Triplex Safety 
Glass Co. of North America^ C.G 
A.Mlch., 60 F.2d 92. 

Mo.—State ex reL Western Automo¬ 
bile Ins. Co. V. Trimble, 249 S,W. 
902, 297 Mo. 669—^Handleman v. 
U. S. FIdeUty ft Guaranty Co., 18 
S.W.2d 532, 223 Mo.App. 758— 
Ransford v. National Protective 
Ins. Go. Ass’n, App., 16 S.W.2d 668. 

34. Ark.—U. S. fidelity ft Guaranty 
Co. V. Sellers, 256 S.W. 26, 160 Ark. 

699. 

35. IlL—Butterlck Pub. Co. v. Whit¬ 
comb, 80 N.E. 247, 226 IlL 606.' 8 
L.ILA..N.S., 1004. . 

Ky.—^Blue G 0 N &8 Tract Co, v. Hedg¬ 
es^ 104 S.W. 870, 31 KyX. 1006. 
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generally govern the construction of building and 
construction contracts.** Thus the contract must 
be fairly construed to effect its purpose.*"^ Con¬ 
tracts with subcontractors are subject to the same 
rules of construction as contracts between railroad 
companies and the principal contractors.** 

Sealed and unsealed contracts are subject to the 
same rules of construction.** ' 

Law and equity. The construction to be placed 
on the language of contracts is the same both at 
law and in equity.^® 


§ 295. Intention of Parties Generally 

a. In general 

b. Secret intention 

c. Understanding of adverse party 

a. In General 

The primary rule of conatructlon It that the court 
must, if possible, ascertain and give effect to the mutual 
Intention of the parties, as of the time the contract was 
made, so far as that may be done without contravention 
of'legal principles, statutes, or public policy. 

The primary rule in the construction of contracts 
is that the court must, if possible, ascertain and 
give effect to the mutual intention of the parties,*^ 


86. Ala.—Montgromery First Nat 
Bank v. Maryland Fidelity, etc., 
Co., 40 So. 416, 145 Ala. 336, 117 
Am.S.R. 46, 8 Ann-Cas, 241. 

I CJ. p 706 note 85, p 901 note 67. 
XUbezal oonstruotloii 
Building contracts are construed 
liberally.—Thels v. Svoboda^ 166 HI. 
App. 20. 

37. U.S.—Duplan Silk Co. v. Spen¬ 
cer, Pa., 116 F. 689, 63 C.aA. 821. 
reversing, C.C., 112 F. 638; and 
appeal dismissed 24.S.Ct 174. 191 
U.S. 526. 48 li-Ekl 287—United En¬ 
gineering, etc., Co, V. U. S., 47 Ct 
CL 489. 

38 . N.T.—Sweet v. Morrison, 22 N.E. 
276. 118 N.T. 19. 16 Ain.S.R. 376 
—Shanklln v. Brown, 92 N.T.S. 
860, 102 App.Div. 473, affirmed 82 
N.E. 1133, 189 N.T. 626. 

9 C.J. p 910 note 6. 
sa Conn.—Dwy v. Connecticut Co., 
92 A. 883, 89 Conn. 74, L.R.A.1916E 
800. 

Hasa—Kane v. Hood, IS Pick. 281. 
13 C.3. p 521 note 17. 

Bpeoialty 

In general the mere presence of a 
seal does not necessarily establish 
the character of a paper as a spe- 
cWty. and it is necessary to look 
to the form and character of the 
paper as a whole, together with the 
purposes of its execution, to deter¬ 
mine whether or not it is a sealed 
instrument 

U.S.—General Petroleum Corporation 
of California v. Seaboard Termi¬ 
nals Corporation, D.aMd., 19 F. 
Supp. 882. 

4a U.a—Agency of Canadian Car 
& Foundry Co. v. American Can 
Co., N.T., 258 P. 863, 894, 169 C. 
OA. 879, 6 A.L.R. 1182, citing Coru 
pas 4[iula. 

N.J.—Siller v. New Brunswick Trust 
Co., 192 A. 609. affirmed 192 A. 
610, 121 N.J.Bq. 611. 

18 GJ. p 621 note 11. 

4iL U.S.—Waldorf System v. M. Mc¬ 
Donough Co., .GC.A.MaBS., 98 F. 
2d 363, certiorari denied M. McDon- 
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ough Co. T. Waldorf System, 58 S. 
Ct 829, 808 n.S. 663, 82 L.Ed. 1121 
—S. S. Kresge Co. v. Sears, GG 
A-Mass., 87 P.2d 136, 110 A.L.R. 
683, affirming, D.C., 15 F.Supp. 522, 
certiorari denied 57 S.Ct 512, 300 

U. S. 670, 81 L.Ed. 876—City of Or¬ 
lando V. Murphy, C.GA.Fla., 84 F. 
2d 631, -certiorari denied Murphy 

V. City of Orlando. 67 S.Ct 46, 
299 U.S. 680, 81 L.Bd. 427—Gil- 
martin y. Princeton Bank & Trust 
Co., GC.A.W.Va, 80 F.2d 130— 
Firestone Tire & Rubber Co. v. U. 
S. Rubber Co., C.CJLOhio, 79 F.2d 
948, certiorari denied U. S. Rubber 
Co. y. Firestone Tire and Rubber 
Co., 56 S.Ct 945. 298 U.S. 679, SO 
L.Ed. 1399 and 66 S.Ct 946, 298 U. 
S. 679, 80 L.Ea, 1399—White Star 
Bus Line y. People of Puerto Rico, 
C.C.A.Porto Rico, 76 F.2d 889, cer¬ 
tiorari denied People of Puerto 
Rico y. White Star Bus Line, 66 
S.a. 128, 296 U.S. 606, 80 L.Ed. 
436—^Howe & Rdgers Co. y. Lynn, 

C. C.A.N,T., 71 F.2d 288, reyerslng, 

D. G, In re G. K. L. Apartment 
House Co., 2 F.Supp. 496—^Folti 
y. Dayls, GCJLIll., 68 F.2d 495— 
O'Connor y. Great Lakes Pipe Line 
Co., C.C.A.MO., 68 F.2d 623, af¬ 
firming, D.G, 2 P.Supp. 721—^Ross 
y. H. Mlchaelvan, Inc., aGA.N.T.. 
67 F.2d 674—Gill y. Benjamin 
Franklin Realty & Holding Co., C.G 
A.Pa, 43 F.2d 387, certiorari de¬ 
nied 61 S.Ct 106, 282 U.S. 892, 75 
L.Ed. 786-^effrey-Nlchols Motor 
Co. y. Hupp Motor Car Corpora- 
-tlon, D.GMass., 41 F.2d 767, reyers- 
ed on other grounds, C.GA., 46 F.2d 
628—Wood y. Employers’ Liability 
Assur. 'Corporation, Limited, of 
London, England, GC.A.Ind., 41 F. 
2d 673, 78 A.L.R. 79, certiorari de¬ 
nied 61 S.Ct. 179, 282 U.S. 894. 
76 L.Ed. 788—Centrosoyus-America 
y. U. B., D.GN.T., Z1 F.2d 610, af¬ 
firming 30 F.2d 802^Kister Oil De- 
yelopment Corporation v. Toung, 
D.GKy., 27 P.2d 483—Crain y. Pure 
Oil Co., CCJLOkL, 26 P.2d 824— 
In re C. G. Groye & Son, D.C.W. 
Va., 7 F.2d 228, affirmed, GGA.. 
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Martin y. Breckenrldge, 14 F.2d 
260—^Kynerd y. Hulen, GGA-Tex., 
6 P.2d 160, certiorari denied 46 
S.Ct 20. 269 U.S. 660, 70 L.Ed. 
411—S. B. • McMaster, Inc., v. 
Cheyrolet Motor Co., D.C.S.C., 8 
F.2d 46^j—O’Boyle v. Home Life 
Ins. Co. *of America, D.C.Pa., 20 
F.Supp. 88. 37, citing Ooxpns Ja¬ 
ils—^Fabian y. Provident Life & 
Accident Ins. Co., D.C.Mlnn., 6 F. 
Supp. 806—^Baltimore Trust Co. v. 
Metropolitan Casualty Ins. Co. of 
New Tork, D.GMd., 8 P.Supp. 404, 
affirmed, GGA., 68 F.2d 121—Cor¬ 
bett V. Winston EUchom Coal Co., 
C.GA.Ky., 296 F. 677—Royal Itali¬ 
an Government y. National Brass 
& Copper Tube Co., C.C.A.N.T., 294 
F. 23. certiorari denied 44 S.Ct 
402, 264 U.S. 587, 68 L.Ed. 863— 
In re American Fork Exploration 
Co.. C,C.A.Utah. 291 F. 746—Harp¬ 
er V. Hochstlm, C.C.A.N.T., 278 P. 
102—General Supply Co. v. Mai> 
den, Orth & Hastings Co., GGA. 
N.J., 276 F. 786—Lewin y. Tellu- 
rlde Iron Works Co., C.GA-Colo., 
272 P. 690—Salant y. Pox, GC.A. 
Pa., 271 P. 449—U. S. V. D. L. 

. Taylor Co., D.C.N.C., 268 P. 636, 
affirmed, C.C.A., Taylor v. Connett 
277 F. 946—In re P. J. Sulliyan 
Co., D-GN.T., 247 P. 189, affirm¬ 
ed 254 P. 660, 166 GGA. 158— 
Ryam v. Ohmer. f^.T.. 244 F. 81, 
166 GC.A. 459—^Hongkong y. 

Whampoa Dock Co., Ltd., v. U. S., 
60 CtCl. 218. 

Ala.—^Penn Mut Life Ins, Co. y. Pl- 
quett 155 So. 702, 229 Ala. 203— 
Home Ins. Co. y. Pettit, 148 Bo. 
839, 226 Ala. 487, reversing 143 
Bo. 837, 25 AIa.App. 284—Mutual 
Life Ins. Co. of New Tork v. 
Barrett, 110 So. 275, 215 Ala. 142 
—^McConnell-White-Terry Realty 

Ins. Co. V. Fidelity & Deposit Co. 
of Maryland, 102 So. 617, 212 Ala. 
839—^Barbour v. Poncelor, 83 So. 
130, 203 Ala. 386—W. T. Smith 
Lumber Co. v. Fox, App., 164, So. 
213, reversed on other grounds 
164 So. 214, 231 Ala. 169—Meadow 
River Lumber Go. y,* Black; App^ 
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153 So. 290, certiorari denied 153 
So. 293, 228 Ala. 279. 

Arlz.—Fa^erberg v. Phoenix Flour 
Mills Co., 71 P.2d 1022—Neale v. 
HlnchclifCe, 189 P. 111$, 21 Ariz. 
462—Germania Fire Ins, Co. of 
New York v. Bally, 173 P. 1052, 
19 Ariz. 680, 1 A.L.R. 488. 

Ark.—Texas Co. v. Kennedy, 78 S. 
W.2d 825, 190 Ark. 1178—Dewey 
Portland Cement Co. v. Benton 
County Lumber Co., 63 S.W.2d 
649, 187 Ark. 917—Sternberg v. 
Snow King Baking Powder Co., 57 
S.W.2d 1067, 1068, 186 Ark. 1161, 
citing Oorima Juris—Sydeman v. 
mitlow, 66 S.W.2d 1020, 1021, 186 
Ark. 937, citing Corpus Juris— 
Love V. Couch. 28 S.W.2d 1067, 181 
Art 994—^Bason v. Slmoa 23 S.W. 
2d 986, 180 Ark. 885—Lynch v. 
Stephens, 14 S.W.2d 267, 179 Ark. 
118—^Lasater v. Western Clay 
Drainage Dlst, 8 S.W.2d 602, 177 
Ark. 997—^Inter^Sotythem Life Ins. 
Co. V. Shutt, 1 S.W.2d 801, 176 
Ark. 1161—Missouri & N. A. R. Co. 

V. Fowler. 293 S.W. 4*7. 178 Ark. 
772—Roach v. Board of Directors 
of St. Francis Levee Dlst.. 269 S. 

W. 986. 168 Ark. 364. 

CaU-Wilson v. Brown, 66 P.2d 486, 

5 Cal.2d 426—Lemm v. Stillwater 
Land & Cattle Co., 19 P.2d 786, 788, 
217 Cal. 474, citing Corpus Juris 
—Hunt V. United Bank & Trust 
Co., 291 P. 184, 210 Cal. 108—Scott 
V. Sun-Maid Raisin Growers Ass’n, 
57 P.2d 148, 13 CaLApp.2d 363— 
Jacobs V. Farmers’ Mut. Fire Ina 
Co. of Turlock, 41 P.2d 960, 6 
CaLApp.2d 1—Starr Plano Co. v. 
Martin, 7 P.2d 383, 119 CahApp. 
642—Shelley v. Hart, 297 P. 82, 
86, 112 Cal.App. 231, citing Corpus 
Juris—^Kings County Packing Co. 
V. Sunland Sales Co-op. Ass’n, 279 
P. 1086, 100 CalApp. 126—Wilson 
V. Coffey, 268 P. 408, 92 GaLApp. 
843! 

Colo.—National Sales Corporation of 
Cincinnati, Ohio, v. Dennis, 27 P. 
2d 499. 93 Colo. 636. 

Conn.—Bronx Derrick & Tool Co. v. 
Porcupine Co., 167 A. 829, 117 Conn. 

• 314—Finlay v. Swlrsky, 181 A- 420, 
108 Conn. 624. 

Fla.—Bloodworth v. A. H. & F. H. 

Idpplncott 82 So. 827, 78 Fla. 261. 
Qa.—Tarbutton v. Duggan, 168 S.B. 
298, 46 Ga.App. 81—Dorsey v. Kan- 
kln, 157 S.K 876, 48 GaA.pp. 12— 
Klker.y. Jones, 93 S.B. 263> 20 Ga. 
APP. 704* 

, Idaho.—Wilson v. Faokrell, 34 P.2d 
409, 54 Idaho 615-^-Caldwell State 
. ttok T. First Nat. Bank, 286 P. 
360, 49 Idaho 110—Hinsch v. Moth- 
bn, 268 P. 640. 44 Idaho 639— 
■ Falls Bank A Trust Co. v. 
Weinberg, 257 P. 81. 24, 44 Idaho 
M2, 64 JLL.B. 1627, citing Corpus 
Mrib^D. M. Ferry & Co. v. Smith, 
209 P. 1066, 36 Idaho 67. 

HL—Docneyw y, O'Connell, 4 N.B. 


2d 830, 364 Ill. 467, 108 A.L.R. 476, 
reversing 278 Ul.App. 631—Green 
V. Ashland Sixty-Third State Bank, 

178 N.K 468, 346 Ill. 174—Calamle 
V. Paisley. 130 N.B. 310, 311, 296 
IlL 618, citing Corpus Juris—Sum¬ 
ner V. Smysor, 273 Ill.App. 688— 
Great Northern Life Ins. Co. v. 
Federal Life Ins. Co., 260 DLApp. 
369. See Fred Allen Automobile 
Supply Co. V. H. W. Johns-Manville 
Co,. 211 IllJ^pp. 217—Pauly v. 
Madison County. 199 Ill.App. 225 
—^Heirsch & Micotto v. Lorimer & 
Gallagher Co., 196 IlLApp. 664. 

Ind.—Western & Southern Life Ins. 
Co. V. Vale. 12 N.B.2d 350—Jack- 
son Hill Coal & Coke Co. v. Mer¬ 
chants Heat & Light Co., 140 N.E. 
532, 193 Ind. 422. 

Iowa.—State v. Sprague. 281 N.W. 
849—Henriott v. Main, 279 N.W. 
110, 113, quoting Corpus Juris— 
Beal V. Mllliron, 267 N.W. 83— 

V. L. Dodds Co. V. Consolidated 
School Dist. of Lamont, 263 N.W. 
622, 524, 220 Iowa 812, quoting 
Corpus Juris—Union Republican 
Co. V. Anderson. 232 N.W. 492, 211 
Iowa 1—Haggin v. Derby, 229 N. 

W. 267, 209 Iowa 939—Keck v. Mc- 
Klnstry, 221 N.W. 861. 206 Iowa 
1121—Des Moines Union Ry. Co. 

V. Chicago Great Western Ry. Co., 
177 N.W. 90. 188 Iowa 1019, 9 A. 
L.R. 1657. 

Kan.—;Beig v. Scully, 246 P. 119, 120 
Kan. 637. 

Ky.—^D. L Walker & Co. v. Lewis, 
101 S.W.2d 685,' 267 Ky. 107— 
Buck Creek R, Co. v. Haws, 69 S. 

W. 2d 333, 263 Ky. 203—Bx parte 
Walker's Ex-r, 68 S.W.2d 745, 263 
Ky. Ill—^Lockwood's Trustee v. 
Lockwood, 62 S.W.2d 1053, 260 Ky. 
262—Gabby v. Roberts, 35 S.W.2d 
284, 237 Ky. 230—Greasy Creek 
Coal A Land Co. v. Greasy Creek 
Coal Co., 7 S.W.2d 863, 225 Ky. 77 
^ones V. Riddell. 6 S.W.2d 1D77, 
224 Ky. 245—Muneey Coal Mining 
Co. V. Muneey, 268 S.W. 293, 206 
Ky. 688— Siler v. White Star Coal 
Co., 226 S-W, 102, 190 Ky. 7— 
Morris Shoe Co. v. Coleman, 221 
S.W. 242, 187 Ky. 837—Keen v. 
Ross, 216 S.W. 606, 186 Ky. 256 
—^Miller V. New York Life Ins. 
Co.. 200 S.W. 482, 179 Ky. 248— 
Gabbard v. Sheffield, 200 S.W. 940, 

179 Ky. 442, 15 AL.R. 1—General 
Accident, Fire & Life Assur. Corp. 
V. Louisville Home Telephone Co., 
193 S.W. 1081, 176 Ky. 96, LJELA 
1917D 962. 

La.—^United Carbon Co. v. Interstate 
Natural Gas Co., 147 So. 87, 176 
La. 929—Roberts v. Medlock, App., 
148 So. 474. 

Ma—Katz V. New England Fuel Oil 
Co., 199 A. 274—Salmon Lake Seed 
Co. V. Frontier Trust Co., 168 A 
'671, 180 Ma 69.' 

Md.—^Mayor and Council of City of 
Baltlmora for use of LdUgh Struc- 
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tural Steel Co. v. Maryland Cas¬ 
ualty Co., 190 A 260, 263, citing 
Corpus Juris—^Legrum v. Carlin, 177 
A 287, 168 Md. 191, 99 AL.R. 636 
—William Danzer & Co. v. West¬ 
ern Maryland Ry. Co., 165 A 463, 
164 Md. 448—^Hendler Creamery Co. 
V. Lilllch. 136 A 631, 162 Md. 190. 
60 AL.B, 207—Travelers' Ins. Co. 
V. Hermann, 140 A 64, 154 Md. 171 
—Kleinman v. Orion Knitting 
Milla 115 A 857, 858, 139 Md. 550, 
citing Corpus Juris. 

Masa—Clark v. State St. Trust Co., 
169 N.E. 897, 270 Mass. 140— 
Malaguti v. Rosen, 160 N.E. 632, 
262 Masa 656—Greene v. Boston 
Safe Deposit A Trust Co., 152 N.E. 
107, 256 Masa 519. 

Mich.—^Pox V. Detroit Trust Co., 281 
N.W. 399. 286 Mich. 669—Edison 
Sault Electric Co. v. Manlstique 
Pulp A Paper Co., 270 N.W. 799, 
278 Mich. 692—Goodrich v. City 
Nat Bank A Trust Co. of Battle 
Creek. 268 N.W. 263, 270 Mich. 
222—Draper v. iJelson, 236 N.W. 
808. 254 Mich. S&O—McIntosh v. 
Groomes, 198 N.W. 964, 227 Mich. 
216—^Murray v. Kator, 190 N.W. 
667, 221 mch. 101. 

Minn.—Wm. Llndeke Land Co. v. 

I Kalman. 262 N.W. 650, 190 Minn. 
601, 93 AL-k 1393. 

Mlsa-U. S. Fidelity & Guaranty Co. 
V. Parsons, 122 So. 544, 164 Miss. 
687—Jones v. Mississippi Farms 
Co., 76 So. 880, 116 Miss. 296. 

Mo,—Stone v. Wandling, 270 S.W. 
315, 307 Mo. 160—Prater v. Rush 
74 S.W.2d 876. 228 Mo.App. 309— 
Rickey v. New York Life Ina Co.. 
71 S.W.2d 88, 93, 229 Mo.APP. 1226, 
quoting Oorpna Juris-Home Trust 
Ca V. Shapiro, 64 S.W.2d 717, 727, 
228 Mo.App. 266, citing Corpus Ju¬ 
lia—School Dist of Independence 
ex rel. Whalen v. Wilcox, App., 
68 S.W.2d 1009—^Lowery v. Fuller, 
281 S.W. 968, 221 Mo.App. 495— 
Holland Land & Loan Co. v. Hol¬ 
land, App., 274 S.W. 961, transfer^ 
red 298 S.W. 39. 317 Mo. 951—Ed¬ 
wards y. Business Men’s Acc. Ass’n 
of America, 221 S.W. 422, 205 Mo. 
App. 102. 

Mont—State Elevator Co. v. Farm¬ 
ers’ Elevator Co., 27 P.2d 748, 96 
Mont 667. 

Neb.—Clough v. Standard Oil Co., 264 
N.W. 170, 180 Nett. 186—Morse v. 
General American Life Ina Co., 
268 N.W. 676, 130 Neb. 87—Lyman- 
Rlchey Sand & Gravel Co. v. State, 
248 N.W. 891, 123 Neb. 674. .83 

■ AL.B. ,1301—Bathbun v. Globe In¬ 
demnity Co., 184 N.W. 90S, 906, 
107 Neb. 18, eltlng Corpus Jnrla 

Nev.—Orleans Homsllver Mining Co. 
V. Le Champ jyOr French Gold 
Mining Co., 284- P. 307, 62 Nev. 92; 

. rehearing denied 289 P. 806. 62 Nev. 

N.H.—^H^amard v. Old Colony Ina 
Co.. 188 A' 466, 88 N.H. 292—B- 
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p. Eoblnson Co. v. Drew, 144 A. 
67 , 83 N.H. 453—Perry v. New 
England Casualty Co., 100 A. 606, 
78 N.H. 846. 

jjj _ciott V. Prudential Ins. Co. of 

'Ainerlca. 176 A. 208, 114 N.J.Law 
18, affirmed 178 A 747, 115 N.J.Law 
ll’ 4 —Dixon V. Smyth Sales Corpo¬ 
ration, 166 A 103, 110 N.J.Law 469 
—Basic Iron Ore Co. v. Dahlke, 
187 A 423, 424, 103 N.J.Law 686, 
citing Ooiptu OrnzlB—International 
Signal Co. V. Marconi Wireless 
Telegraph Co. of America, 104 A 
378, 89 N.J.Hq. 319, affirmed In¬ 
ternational Radio Telegraph Co. v. 
Marconi Wireless Telegraph Co. of 
America, 166 A 891, 90 N.J.E<i. 271 
—Geo. P. Hewson Co. v. Spann- 
hake, 190 A 608, 15 N.J.Mi8C. 231 
—L Tannenbaum Son & Co. v. Tag- 
lareni, Sup,. 179 A 638, 686, citing 
Ooipas Joxis—Ferenczl v. National 
Sulphur Co., 166 A 477, 11 N.J. 
Mlsa 262. 

MT.—Union Trust Co. of Rochester 
v. Kaplan, 292 N.T.S. 152. 249 
App.DIv. 280—APgo Engineering 
Corporation v. State, 279 N.T.S. 
612, 244 App.Div. 396, affirmed 198 
N.B. 678, 268 N.T. 716—Wolklnd 
V. Berman, 248 N.T.S. 618, 232 App. 
Blv. 47—^Hydraulic Race Co. v. 
Greene. 246 N.T.S. 444, 447, 230 
App.Dlv. 874, citing Corpus JHiIs 
--G ale V. Frost-Anderson Sales Co., 
216 N.T.S. ^67. 216 App.Dlv. 780 
—Halperin v. McCrory Stores Cor¬ 
poration, 202 N.T.S. 885, 207 App.- 
niv. 448. affirmed 147 N.E. 189, 289 
N.T. 647—Cromwell v. American 
Bible Society, 195 N.T.S. 217, 202 
AppJDlv. 626—Murray v. City of 
New Tork, 800 N.T.S. 426, 166 Mlsc. 

. 126, affirmed, App-Dlv., 800 N.T.S. 
481, 862 App.Diy. 863, appeal dis¬ 
missed 800 N.T.S. 430, 252 App. 
Dlv. 864, motion denied 1 N.T.S.2d 
862, motion denied 13 N.B.2d 470— 

' Rldgway v. Cockbum, 296 N.T.S. 
986, 163 Miso. 611—O’Farrell v. 
Martin, 292 N.T.S. 681, 161 Misc. 
858—^Parsons v. Llpe, 286 N.T.S. 
60, 158 Mlsc. 82, affirmed Parsons 
V. First Trust & Deposit Co., 277 
N.T.S. 426. 243 App.Dlv. 681 and 
277 N.T.S. 428, 243 App.Div. 681, 
affirmed 200 N.E. 81, 269 N.T. 680 
—Town of Tonawanda v. Stapell, 
Mumm.& Beals Corporation, 264 
N.T.S. 424, 147 Mlsc. 768, reversed 
on other grounds 270 N.T.S. 877, 
240 App.Dlv. 472, affirmed 193 

■ N.B. 419, 266 N.T. 830—In re Gil- 
mour’s Estate, 260 N.T.S. 761, 146 
Mlsc. 118—Rockart v. City of Mt. 
Yemon, 261 N.T.S. 614, 140 Misc. 

‘ 270—Bumee Corporation v. Uneeda 
^Pure Orange Drink Co., 280 N.T.S. 
289, 182 Mlsc. 436, reversing 222 

■ kT.B. 607, 129 Mlsc. 669—6'Con- 
neU V. Ryan. 216 N.T.S. 690, 127 

* Mlsc. 360—Barden v. Sworts, 188 
N.T.S. 184, 112 Mlsc. 884. 
l!te.-:^<aiamhers' v. Byers, 199 ‘ Sffi!. 


398, 214 N.C. 873—First CaroUnas 
Joint Stock Land Bank v. Page, 
173 S,E. 812, 206 N.C. 18—King v. 
Davis. ISO S.R 707, 190 N.C. 737. 
Ohio.—Boswell v. Security Life Ins. 
Co., 26 Ohio CIr.Ct.,N.S., 886— 
Board of Directors of University 
of Cincinnati v. City of Cincinnati, 
% Ohio N.P.,N.S.. 106, affirmed 74 
N.B. 1188, 71 Ohio St 600. 

Okl.—Imea v. Globe Oil & Refining 
Co.. 84 P.2d 1106. 1108, quoting 
Corpus Juris—Oklahoma Portland 
Cement Co. v. Pollock, 78 P.2d 427 
—McDowell V. Dro*, 64 P.2d 1210, 

179 Okl. 119—Washoma Petroleum 
Co. V. Eason Oil Co., 49 P.2d 709, 
173 Okl. 430—Gladys Belle Oil Co. 
V. Clark, 296 P. 461, 147 OkL 211 
—^Baker St Strawn v. Butler Bros. 
& Lively, 283 P. 656, 659, 141 Okl. 
9. quotl^ Oorpns Juris—Frazer v. 
aty of Ardmore, 229 P. 148, 103 
OkL 81—Gypsy Oil Co. v. Ponder, 
218 P. 668. 92 OkL 181—Levin v. 
Cook, 202 P, 299. 301. 84 Okl. 66, 
citing Corpus Juris — Carder v. 
Blackwell Oil & Gas Co., 201 P. 
252, 83 Okl. 248—D’Tarmett v. 
School Dist No. 27, Canadian 
County, 179 P. 20, 72 Okl. 124— 
Wlthlngton v. Gypsy Oil Co., 172 
P. 634. 68 OkL 138. 

Or.-Kinney v. Schlussel, 289 P. 818, 

' 116 Or. 376—^Rosenau v. Lansing, 

■ 284 P. 270, 118 Or. 638, denying 
rehearing 232 P. 648, 118 Or. 688 
—Salem King’s Products Co. v. 

I Ramp, 196 P. 401. 100 Or. 829. 

Pa,—^Hempfleld Tp. School DIst v. 
Cavalier, 164 A 602, 603, 309 Pa. 
460, quoting Corpus Juris—Bangor 
Peerless Slate Co. v. Bangor Vein 
I Slate Co., 118 A 190, 270 Pa. 161 
I —Fidelity & Deposit Co. of Mary¬ 
land v. Weiss, 196 A 764, 129 Pa. 
Super. 877-nJohnson v. Pry, 29 Pa. 
Dist 667. 

RL—Cochran v. Lorraine Mfg. Co., 
1’66 A 672, 576, 52 R.I. 17, citing 
' Corpus Juris — Wholey Boiler 
1 Works T. Lewis, 128 A 696, 697, 46 

R. L 441, citing Corpus Juris. 

S,C.—Sanders v. General Motors Ac¬ 
ceptance Corporation, 185 S.E. 180, 

180 S.C. 188—Ex parte Rice, 169 S. 
B. 492, 161.S.a 77, 79 AL.R. 128— 
Bolt V. Ugon, 142 S.E. 504. 144 

S. C. 218. 

!S.D.—Axtell V, American Live Stock 
Ins. Co., 194 N.W. 662, 46 S.D. 498. 
Teiin.—City of Nashville v. Law¬ 
rence, 284 S.W. 8^2, 153 Tenn. 606, 
47 AL,R. 1266—City of Bristol v. 
Bostwick, 202 S.W. 61, 139 Tenn. 
804—^Bauman v. Pickwick Grey¬ 
hound Lines, Inc., 14 TenmApp. 
■ 242—Conley v. Pacific Mut Life 
Ins. Co., 8 TenmApp. 406—^Nash¬ 
ville Terminal Co. v. Tennessee 
• Central Ry. Ce„ 2 TennApp. 646, 
666, quoting Corpus Juris. 

Tex.— Reconstruction Finance Corpo¬ 
ration V. Gossett 111 S.W.2d 1086 
' .i^Gfarcos v. Armer, 6 S.W.8d’ 960, 
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117 Tex. 368. 60 A.L.R. 672, answer 
to certified questions conformed to, 
Clv.App., 7 S.W.2d 1119—Faln-Mc- 
Gaha Oil Corporation v. Murko 
Oil & Royalty Co., Com.App., 101 
S.W.2d 547, reversing, Marko Oil 
& Royalty Co. v. Faln-McGaha Oil 
Corporation, Clv.App., 70 S.W.2d 
281—Bomor v. Carstalrs, 79 S.W. 
2d 841, 124 Tax. 492—Pitts v. 
Camp County, 89 S.W.2d 608, 120 
Tex. 568, answers to certified ques¬ 
tions conformed to, Clv.App., 42 
8.W.2d 868—Southern Travelers’ 

Ass’n V. Wright, CoimApp., 34 S.W. 
2d 828, reversing, Civ.App., 20 S. 
W.2d 1093—Lacy v. State Banking 
Board. 11 8.W.2d 496, 118 Tex. 91 
—Farmers' State Bank & Trust 
Co. v. Gorman Home Refining Co., 
ComApp., 8 S.W.2d 66, affirming, 
Clv.App., 278 S.W. 694—^Allison v. 
Campbell. 298 S.W. 623, 117 Tex. 
277, rehearing denied 1 S.W.2d 866, 
117 Tex. 277—Cooley v. Buie, Com. 
App., 291 S.W. 876, reversing. Civ. 
App., 284 S.W. 702—Gulf Produc¬ 
tion Co. V. Cruse, Com.App., 271 
S.W. 886, reversing, Clv.App., 268 
S.W. 211—^Barber v. Herring, Com. 
App., 229 S.W. 472, reversing Her¬ 
ring V. Barber. Clv.App., 203 S.W. 
142—State Nat Bank of Corpus 
Chrlstl V. Morgan, Civ.App., 128 S. 
W.2d 1036, error granted—Glasgow 
V. John Hancock Mut. Life Ins. 
Co., ClvApp., 117 S.W.2d 888— 
Marathon Oil Co. v. Edwards, dv. 
App., 96 S.W.2d 661. Error dis¬ 
missed—Ocean Accident & Guar¬ 
antee Corporation v. First Nat, 
Bank, ClvApp., 84 S.W.2d 1111, er¬ 
ror dlsmlB8ed-;<3rlchet v. Chap¬ 
man, ClvApp., 68 S.W.2d 1099, 
1103, citing Cforpus Juris, and re¬ 
versed on other grounds Chapman 
V. Crichet, 96 S.W.2d 860, 127 Tex. 
590. rehearing denied 96 S.W.2d 
64, 127 Tex. 690—Eldrldge v. Poir¬ 
ier, Clv.App., 50 8.W.2d 888, error 
refused—San Lorenzo Title & Im¬ 
provement Co. V. Clardy, Clv.App., 
48 S.W.2d 316, affirmed 73 S.W.2d 
616, 124 Tex. 31—^Renshaw v. Sul¬ 
livan, Civ.App., 14 S.W.2d 919, er¬ 
ror refused—^Parker v. Mazur, Civ. 
App., IS S.W.2d 174, error dis¬ 
missed—Curry v. Texaa Co., Civ. 
App., 8 S.W.2d 206, error dismissed 
—David V. Fort Worth Mut 
Benev. Ass’n, Civ.App., 295 S.W. 
944—^Burks v. Neutzler, ClvApp.,. 
289 S.W. 486, . reversed on other 
.grounds, Com.App., 2 S.W.2d 416, 
and motion denied 7 S.W.2d 66— 
CUflEord-BeU Petroleum Co.- v. 
Banker’s Petroleum & Refining Ca, 
Civ.App., 286 S.W. 664, 666, quot¬ 
ing Oovpns Jnzls—Antone v. Swen- 
ker, ClvApp., 2?3 S.W. 661—Whit¬ 
tington V. Cameron Compress Co., 
ClvApp., 268 S.W. 216, afllrmed 
Cameron Compress Co. v. WhJtlng- 
ton, ComApp., 280 ‘S.W. 627—Cam- 
mac^ V. R. L. Lumber Co.,' Civl 
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so far as that may be done without contravention | of legal principles, statutes, or public poliqy,<* and 


App„ 2B8 S.W. 488—Hodge v. City 
of Ft Worth, Civ.App., 196 S.W. 
683, error refused. 

Utah. — Teuscher v. TJtah-Idaho 
Flour & Grain Co., 221 P. 1096, 
68 Utah 76—Anderson v. Great 
Eastern Casualty Co., 168 P. 966, 
51 Utah 78, L.R.A.1918B 1194. 
Vt—Gardner v. Gauthier, 141 A. 682, 
101 Vt. 147—Spaulding v. Mutual 
Life Ins. Co. of New York, 117 A. 
876. 96 Vt 67. 

Va.—^Bppes v. Eppes, 195 S.E. 694— 
Town of Ashland v. Newman, 176 
S.R 724, 176 S.E. 470, 163 Va. 600 
—Moore v. Chesapeake & O. Ry. 
Co., 167 S.E. 351, 159 Va. 703— 
White V. Commonwealth, 164 S.E. 
375, 168 Va. 749. 

Wash.—Thomie v. Soundvlew Pulp 
Co., 42 P.2d 19, 181 Wash. 1— 
State V. Comer, 28 P.2d 1027, 176 
Wash. 267, appeal dismissed Com¬ 
er V. State of Washington, 64 S.Ct 
782, 292 U.S. 610, 78 L.BcL 1470— 
Jacobs V. Teachout 219 P. 88, 126 
Wash. 669—^Hays v. Bashor, 185 F. 
814, 108 Wash. 491—Brunswick- 
Balke-Collender Co. y. Seattle 
Brewing & Malting Co., 167 P. 58, 
98 Wash. 12. 

W.Va.—Blue Creek Development Co. 
V. HoweU, 183 S.R 699, 101 W. 
Va. 748—Curtis v. Meadows, 99 
S.E. 286, 84 W.Va 94—Wetterwald 
V. Woodall, 98 SJL 890, 83 W.Va 
647—Itory Helen Coal Co. v. Hat¬ 
field, 83 S.B. 292, 75 W.Va 148. 
WIs.—Shaler Umbrella Co. v. Blow, 
227 N.W. 1, 199 Wla 489—Con¬ 
tinental Casualty Co, v. Woerpel, 
208 N.W. 882, 190 Wia 122, 45 A- 
LJt 1323—Ogden v. Straus Bldg. 
Corporation, 202 N.W. 84, 187 Wis. 
282—Adney v. Ki-aus, 183 N.W. 
988. 174 Wla 610—Nelson v.'Nel¬ 
son. 169 N.W. 278, 168 Wis. 115. 
Wyo.—^Natrona Power Co. v. Clark, 
225 P. 586, 31 Wyo. 284. 

13 C.J. p 621 note 18, p 811 note 38. 

What is meant by asoertalning 
intent is that so far as their lan¬ 
guage allowa contracts must he read 
as parties would have wished, had 
occasion been presented to them in 
advanca—Rudy-Patric^ Seed Co. v. 
Eokusal Risen Easuahiki Ealsha, G. 
aA.N.T., 85 P.2d 17, reversing, D.C., 
12 r.Supp. 727. ■ 

Xlbeial oonstmctlon 
Contract is to be liberally con¬ 
strued In order to ascertain and give 
effect to the Intention of the parties. 
N.C.—Watkins v. Slmonds, 164 S.E. , 
868, 202 N.a 746. 

Utah.—Jensen v. Kidman, 38 F.2d 
203. 85 Utah 27. 

Wash.—Puget Sound International 
Ry. V. City of Everett, 176 P. 40, 
108 Wash. 495. 

Sxaotloal intaaepretaUen 
Ciontraets must be given practical! 


interpretation with view to effect in¬ 
tention of parties .—iL & M. Pipe 
Line Co. v. Menke. Tex.Civ.App., 46 
S.W.2d 344, error refused. 

Beading Intentioa into contract 
Court .cannot read into contract 
meaning which parties did not in¬ 
tend.—Sutcliffe V. Pawtucket Amuse¬ 
ment Co., 165 A. 678, 61 R.I. 493, 77 
A.L.R. 833. 

Contlngenoy not provided for 
Fundamental intent and effect of 
contract, silent as to anything fur¬ 
ther after failure of conditions of 
fact expressly provided for, must be 
considered.—^Myers v. Eckerson, 186 
A. 785, 288 Fa. 468. 

Bqinlty 

A court of e(juity will always at¬ 
tempt to ascertain the real intent 
and purpose of the parties to a 
contract, and, when discovered, will 
give effect to such intention.-Nelson 
V. John B. Colegrove & Co. State 
Bank, 268 llLApp. 66, affirmed 188 
N.E. 461, 864 HL 408. 

Bvidenoe as to Intent 
In the construction of contracts, 
the Intent of the parties should gov¬ 
ern, and any evidence showing such 
intent is highly important—Chase v. 
Collins, 226 P. 255, 75 Colo. 156. 
Subordination of statutory provl^ 
slons Kod waiver 

Generally, under some statutes, 
except where otherwise declared, the 
provisions of the civil code, with re¬ 
spect to the rights and obligations 
under contracts, are subordinate to 
the parties' expressed intention, and 
the benefit of such provision may be 
waived by any party entitled thereto, 
unless such waiver would contravene 
public policy. 

Cal.—^Boole v. Union Marine Ins. Co., 
198 P. 416, 62 CaLApp. 207. 

Mont.—Gibbons v. Huntslnger, 74 P. 
2d 443. 

Oonstmotlon oontraot 
As in other cases, the intention of 
the parties to a construction contract 
must govern.—Mansfield, etc., R Co. 
V. Veeder, 17 Ohio 386—Dunham v. 
Dayton, etc., R. Co„ *3 Ohio Dec. 
(Reprint) 829—9 C.J. p 90l note 69. 

tti U.S.—Commissioner of Internal 
Revenue v. National Grange Mut 
Liability Co., C.CIJL, 89 F.2d 816— 
F. W. Woolworth Co. v. Peterson, 
C.aA.Colo., 78 F^d 47—In re Fi¬ 
delity Savings & Loan Ass’n, D.a 
Cal,, 53 F.2d 241—Colleton Mer¬ 
cantile & Mfg. Co. v. Gruber, D.U 
S.C., 7 F.2d 689—S. B. McMaster, 
Inc. V. Chevrolet Motor CJo., D.C. 
S.C., 8 P.2d 469. 

Ala-—Long v. Holden, 112 So. 444, 
216 Ala. 81, 62 A-l^JEL 636—Lowery 
V. May, 194 So. 5, 213 Ala. 66. 
Ark.—American Snuff Co. v. Stuckey, 
128 aW.2d 1063—Dent v. Indus¬ 


trial Oil & Gas Co., 122 S.W.2a 
162 — W, T. Rawleigh Co. v. 
Wilkes, 121 S.W.2d 886—Sternberg 
V. Snow King Baking Powder Co., 
67 S.W.2d 1067. 1068, 186 Ark. 1161, 
citing Corpus Taxis—Sydeman v. 
Whitlow, 56 S.W.2d 1020, 1021, 186 
Ark. 937, citing Corpus Juris— 
Connelly v. Beauchamp, 13 S.W.2d 
28, 178 Ark. 1036 — Hatfield v. 
School Dist No. 68, 10 S.W.2d 874, 
178 Ark. 260—American Ins. Union 
V. Rowland, 8 S.W.2d 462, 177 Ark. 
875—Tebbetts v. Tune, 7 S.W.2d 
765, 177 Ark. 552—Temple Cotton 
Oil Co. V. Southern Cotton Oil Co., 
S S.W.2d 678, 176 Ark. 601. 

Cal.—Shelley v. Hart, 297 P. 82, 86, 
112 CaLApp. 231, citing Orapus Ju¬ 
ris; 

Ini—Walb Const Co. v. Chlpman, 
176 N.B. 132. 202 Ini 434—Allied 
Magnet Wire Corporation v. Tut¬ 
tle, 154 N.E. 480. 199 Ini 166, 50 
A.L.H. 252, rehearing denied 156 N. 
E. 558, 199 Ini 166—^Mellenoomp 

V. Reeves Auto Co., 190 N.B. 618, 
100 IniApp. 26. 

La.—Brown v. Gamer, App., 157 So. 
136. 

Md.—Ferguson v. Beth-Mary Steel 
Corporation, 172 A. 288, 166 Mi 
666 . 

Mo.—Rickey v. New York Life Ins. 
Co., 71 S.W.2d 88, 93, 229 Mo.App. 
1226. auoting Corpus Jtols—Meyer 
Milling Co. V. Baker, App„ 10 S. 

W. 2d 668. affirmed 48 S.W.2d 794, 
328 Mo. 1246. 

Miss.—Jones v. Mississippi Farms 
Co., 76 So. 880, 116 Miss. 296. 

N.J.—Clott V. Prudential Ins. Co. of 
America, 176 A. 203, 114 N.J.Law 
18, aJOrmed 178 A. 747, 116 N.J. 
Law 114 — Cora Exchange Nat. 
Bank & Trust Co. of Philadelphia 
V. Taubel, 176 A. 66, 118 N.J.Law 
605—Westville Land C!o. v. i^a-Tidle, 
171 A- 520, 112 N.J.Law 447. 
Ohio.—Coe v. Suburban Light ft 
Power Co., 167 N.E. 693, 32 Ohio 
App. 168. 

Okl.—Imes v. Globe ft Refining Co., 
84 F,2d 1106, 1108, quoting Cor¬ 
pus Juris—Baker ft Strawn y. But¬ 
ler Bros. A Lively, 283 P. 566, 569, 
141 OkL 9, quoting Corpus Joxls 
—Tyer v. Caldwell, 242 P. 760, 114 
OkL 13—Romans v. Shannon, 196 
P. 298, 80 OkL 199—Strange v. 
Hicks, 188 P. 847, 78 OkL 1— 
Prowant v. Sealy, 187 P. 286, 77 
OkL 244, followed in Custer v. 
Fortuna Oil Co, 187 P. 248, 77 
Okl. 267. 

Pa.—Hempfleld Tp. School Dist v. 
CavaUer, 164 A. 602, 608, 309 Pa. 
460, quoting Corpus Juris. 

R.L—^Hatch v. Sallinger, 183 A. 621, 
47 R.L 895—^Butler Exch. Co. v. 
Fess Rotary Oil Burner Co., 125. 
A. 360. 

Tens.—^Nashville Terminal Co. v. 
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statutes in some jurisdictions embody this rule.^3 
Greater regard is to be had to the dear intent 
of the parties than to any particular words which 
they may have used in the expression of their in¬ 
tent^* 


No matter how broad or how general the terms 
of the contract may be it will extend only to those 
matters with reference to which the parties intend¬ 
ed to contractus This rule, however, is limited 
to cases where it is plainly to be inferred that the 


Tennessee Central Ry. Co., 2 Tenn. 
App. 646, 666, duotlng OorpM Jtu 
xls. 

^gjL_^reen v. Farmers & Merchants 
State Bank, Civ.App., 100 S.W.2d 
132, error dismissed—Crlchet v. 
<7]fn^ pTrian . CiV.App., 63 S.W.2d 1038, 
1103, citing Corpus jTuxls, and re¬ 
versed on other grounds Chapman 
‘v. Crichet 96 S.W.2d 360, 127. Tex.! 
690, rehearing denied 96 S.W.2d 64, 
127 Tex. 690—Cllfford-BeU Petro¬ 
leum Co. V. Banker's Petroleum & 
Refining Co., Clv.App., 2S6 S.W. 
664, 565, quoting Corpus gntls. 
Utah.—Haynes v. Hunt, 85 P.2d 861. 
Va.—Atlantic Coast Realty Co. v. 

Townsend, 98 S.E. 684, 124 Va. 490. 
Wyo.—Natrona Power Co. v. Clark, 
225 P. 686, 31 Wyo. 284. . 

13 C.J. p 623 note 19. 

Juteutlon to dlsr^ard statute 
Contract will not he so Interpret¬ 
ed as to attribute to parties Inten¬ 
tion to express agreement in words 
satisfying statute regulating sub¬ 
ject matter while intending to disre¬ 
gard It — Commonwealth ex rel. 
Schnader v. U. S. Fidelity & Guar¬ 
anty Co., 170 A. 686, 814 Pa. 140, 
91 A.L.R. 229 

PuUilo oontraot 

A contract with public authorities 
will be. interpreted In fevor of the 
public.—Idell V. Delaware County 
Poor Dlst, 27 DeLCo. 470. 

43. Cat—Ogbum v. Travelers’ Ins. 
Co., 276 P. 1004, 207 Cat 60—Cot- 
tlngham v. Smith, App., 82 P.2d| 
479—Hamilton v. Ferguson, App., 
79 P,2d 427—Carpenter v. Elmer I 
R. Sly Co., 293 P. 162, 109 Cal.i 
App. 639 — McPherson v. Great] 
Western Milling Co., 186 P. 803. 
44 Cal.App. 491—^Blochmau Com¬ 
mercial & Savings Bank v. Ketch-1 
am, 171 P. 1084, 36 CalJ^pp. 284. 
La.—Bolsseau v. Vallon & Jordano, 
141 So. 38, 174 La. 492. 

Mont.—Cove Irr. Dlst v. Yellow¬ 
stone Ditch Co., 3 P.2d 280, 90 
Mont 323—Lee v. Lee Gold Min¬ 
ing Co.. 230 P. 1091, 71 Mont 692. 
N.D.—Baird v. Fuerst, 236 N.W. 694, 
60 N.D. 692. 

OkL — Continental Supply Co. v. 

Levy. 247 P. 967, 121 Okl. 182. 

Or.—Rosenau v. Lansing, 234 P. 270, 
113 Or. 688, denying rehearing 
282 P. 648. 113 Or. 638. 

18 aj. p 621 note 18, p 811 note 38. 
Bights of ttxaagars 
In view of Civ.Code ! 4266, con¬ 
tracts, even where rights of stran¬ 
gers are affected, will be construed 
80 as to effect manifest intention of i 


parties, where such construction 
contravenes no law. — Brooks v. 
Fblds. 126 S.E. 554. 38 Ga.App. 409. 

44. tr.S.—^Ryan v. Ohmer, N.T., 244 
F. 81, 166 C.C.A. 469. 

Cal.—Adamson v. Paonessa, 179 P. 
880, 180 Cal. 167. 

Colo.—Stewart v. Public Industrial 

• Bank, 277 P. 782. 86 Colo. 646. 
Conn.—Massaro v. Savoy Estates 

Realty Co., 148 A. 342, 110 Conn. 
462. 

Idaho.—Wallace Bank & Trust Co. v. 
First Nat Rank, 287 P. 284, 40 
Idaho 712. 

nL—Espenschied v. Yeager, 278 HI. 
App. 608. See Heirsch & Mlootto 
V. Lorlmer & Gallagher Co., 196 
IlLApp. 564. 

Mfo.—Rickey v. New York Life Ins. 

Co., App., 71 S.W.2d 88. 

Mont. — Winkelman v. Minnesota 
Mut Life Ina Co.. 213 P. 1104, 
1106, 66 Mont 451, quoting Ck>xpu 
Juris. 

N.Y.—Hydraulic Race Co. v. Greena 
246 N.Y.S. 444, 447, 280 App.Div. 
374, citing Corpus JUxls—^Bond, 
Mortgage & Securities Co. v. Sur¬ 
plus Wholesale Corporation, 296 
N.Y.S. 67, 162 MIsc. 686—Auerbach 
V. Mr. & Mra Foster’s Place, Inc., 
220 N.Y.S. 281, 286, 128 Mlsa 876, 
quoting Corpus Juris—Jewett Re¬ 
frigerator Co. V. Lawless, 198 N.Y. 
S. 616, 619, 120 Misc. 116, quoting 
Corpus Juris. 

N.a—Geiger v. Caldwell, 114 S.B. 
497, 184 N.C. 387. 

Okt-Imes v. Globe & Refining Co., 
84 P.2d 1106, 1108, quoting Corpus 
Jiuls—Baker & Strawn v. Butler 
Bros. & Lively, 283 P. 656, 659, 141 
Okl. 9. quoting Corpus Juris. 

Pa—Hempfield Tp. School Dlst v. 
Cavalier, 164 A. 602, 608, 809 Fa. 
460, quoting Corpus Juris. 

Porto Rico. — Henna v. Sauri, 22 

• Porto Rico 776. 

S.C.—Breedln v. Smith, 120 S.E. 64, 
126 S.C. 346. 

Tex—Bldredge y. Poirier, Clv.App., 
60 S.W.2d 888, eiror refused. 
Utah.—Udy v. Jensen, 222 P. 697, 63 
Utah 94. 

Wyo.—Paciflc-Wyoming Oil Co. v. 
Carter Oil Co., 226 P. 193, 31 Wyo. 
814, rehearing denied 228 P. 284. 
81 Wyo. 462. 

18 C.J. p 623 note 20. 

Literal sense or strict meaning 
Intention of the parties duly as¬ 
certained .takes precedence over the 
literal or strict meaning of the 
terms of the contract 
CaL—Wilson v. Coffey, 268 P. 408, 

693 


92 Cal.App. 843—Retsloff v. Smith, 

. 249 F. 886, 79 Cal.App. 443. 

Iowa—Thompson- v. Stewart, 14 N. 

W. 247, 60 Iowa 223. 

Ky.—Morris Shoe Co. v. Coleman, 
221 S.W. 242. 187 Ky. 837. 

Me.—Johnson v. American Automo¬ 
bile Ina Co., 161 A. 496. 131 Me. 
288. 

Mo.—Ebbs V. Neflt, 282 S.W. 74, 220 
Mo.App. 1070. 

OkL—Quinette v. Mitschrlch, 236 P. 
5S0, 109 Okl. 281. , 

Tex—Dallas Opera'House Asa’n v. 
Dallas Enterprises, Clv.App., 288 
S.W. 666. affirmed, Com.App., 298 S. 
W. 397. 

Verbal inaoouxaries and the Uke 

(1) If contract Is ambiguous and 
true intention can be ascertained, 
such Intention prevails, over verbal 
inaccuracies, Inapt expressions, and 
the dry words of the stipulation.— 
Kondos V. Stauffer, 69 P.2d 338, 180 
Okl, 186—Carder v. Blackwell Oil & 
Gas Co., 201 P. 262. 88 Okl. 24S— 
Prowant v. Sealy, 187 P. 285, 77 Ok!. 
244, followed in Custer v. Fortune 
Oil Co., 187 P. 248, 77 Okl. 267— 
Wlthlngton v. Gypsy Oil Co., 172 P. 
634, 68 OkL 138. 

(2) When writing only partly ex¬ 
presses Intention and is ambiguous, 
because of careless or inapt expres¬ 
sions, the court may consider the 
actual intention in aid of interpre¬ 
tation of the writing.—^Richmond 
Engineering & Mfg. Corporation v. 
Loth, 116 S.E. 774, 185 Va. 110. 
Supporting Inteutlou 

Language of contract should he so 
construed as to support rather than 
to destroy the general Intention of 
the parties.—^Mead v. Seaboard Sure¬ 
ty Co., 270 N.W. 668, 198 Minn. 476— 
Wm. Lindeke Jjand Co. v. Kalman, 
262 N.W. 650, 190 Minn. 601, 93 A.L. 
a 1393. 

Statutory provlsloBS 
In view of certain statutory pro¬ 
visions, when In doubt courts look 
beyond mere wording of Instrument 
Itself emd endeavor to ascertain true 
Intent of parties.—Bolsseau v. Val- 
lon & Jordano, 141 So. 38, 174 La. 
492. 

4B. CaL—Lemm v. Stillwater Land 
& Cattle Co.; 19 P.2d 786, 788, 217 
CaL 474. citing Oozpu Juris. 
Mont. — Winkelmsn v. Minnesota 
Mut. Life Ins. Co., 218 P. 1104, 
1106, 66 Mont 461, quoting Ooxpvs 
Juris. 

Okl.—Imes v. Globe Oil & Refining 
Co., 84 P.2d 1106, 1108, quoting 
Corpus Juris—Leavitt v. Overhol- 
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party could not have intended to use the words in 
the general sense which they import^® 

The use of words obligating the promisor to do 
only that required by the common law does not 
evidence intent to assume greater obligation.*^ 

Intent of one party. The intent of one of the 
parties only cannot ordinarily guide in the con¬ 
struction of the contract.*® 

Time as of which intention must be ascertained. 


Contracts must be construed and given effect with 
reference to the intention of the parties at the 
time of entering into the contract,*® and this rule 
is embodied in statutes in some jurisdictions.®® 

b. Secret Intention 

The secret Intention of the parties which Is at var|. 
anee with the expressed Intention will not control. 

The secret intention of the parties, if different 
from the ejtpressed intention, will not prevail, as 


aer, 15 P-M 678, 160 OW. Sl—Ham- 
mett Oil Co. V. Gypsy Oil Co., 218 
P. BOl, 9B Okl. 235, 34 A.L.R. 276— 
Wolf V. Blackwell Oil .& Gas Co., 
186 P. 484, 77 Okl. 81. 

Pa.—Commonwealth ex rel. Schnader 
V. XT. S. Fidelity & Guaranty Co., 
170 A. 686, 314 Pa. 140, 94 A-L-R. 
229—In re Fisher’s Estate, 153 A. 
736, 802 Pa. 518. 

T£—Swann v. Atlantic Life Ina. Co., 
169 S.B. 192, 166 Ta. 862. 

13 C.J. p 623 note 21, p 811 note 40. 
StatKtOTF pxovlslou 
Buie stated in the text has been 
embodied in snbstanoe in statutes In 
some jurlsdictlona. 

CaL—General Paint Corporation v. 
Seymour, 12 P.2d 990, 124 CaLApp. 
611. 

Porto Rico.—Cayol T. BaXselro, 1 
Porto Rico 263.- 
18 CJ. P 811 note 40. 

▼ague words ngvestliig' broad op¬ 
eration 

When parties havs plainly entered 
upon negotiations to adjust differ¬ 
ences presently existing, the inten¬ 
tion to Include In the subject matter 
a provision with respect to future 
contingencies cannot be Inferred 
from the use of a few wprds vague¬ 
ly suggestive of such an Intention.— 
In re Townsend's Estate, Wis., 281 
N.W. 642. 

46. Ind.—Wood v. Lindley, 40 KJEL 
288, 12 Ind.App. 268. 

47. Miss.—Greenville Insulating 
, Board Corporation. V. McMurray, 

146 Sq. 730, 164 Miss. 809. 

4K Idaho.—Utah Const. Co. v. Mc- 
nwee, 266 P. 1094, 46 Idaho 707. 
Ind.—Western & Southern Life Ins. 

Co. V. Vale, 12 N.B.2d 960, 

Ky,—Blue Diamond Coal Co. v. Rob¬ 
ertson, 49 S.W.2d 386, 248 My. 684. 
Fa.—Lansfoxd Building & Loan Ass’n 
V. Sheerin, 190 A. 901. 325 Pa. 
474. 

Ya.—Richmond Engineering & Mfg. 

•Corporation v. Loth, 116 S.B. 774, 

' 136 Va. 110. 

18 OJ. p 623 note 23. 

. of other party 

' 't^e intent or purpose of one 
fidaHty ahme does not Control Inter- 
pi^tkjn of ^eement, assent to 
purpose xhay be assumed unless 
wbrds UsW are such as would noi> 
mally mislead other party in 8uch| 


respect—^Kelly v. Central Hanover 
Bank & Trust Co., D.aN.T., 11 F. 
Supp. 497, reversed and remanded on 
other grounds, C.C.A., 86 F.2d 61. 

49. U.S.—^Montrose Contracting Co. 

V. Westchester County, C.C.A.N.T., 
80 F.2d 841, certiorari denied West¬ 
chester County V. Montrose Con¬ 
tracting Co., 56 S.Ct 746, 298 U. 

S. 662, 80 L.Ei, 1887—O’Boyle v. 
Home Life Ins, Co. of America, D. 
C.Pa., 20 F.Snpp. 33, 87, citing Oor- 
pns Juris—Chicago Life Ins. Co. v, 
Tleman. aaA.Kan., 268 F. 325— 
Star-Chronicle Pub. Co, v. New 
York Evening Post, N.T., 266 F. 
485, 167 C.C-A. 663. 

Ala.—Russell v. Garrett 93 So. 711, 
208 Ala. 92. 

Cal.—^Lemm v. Stillwater Land & 
Cattle Co.. 19 P.2d 785, 788, 217 
CaL 474, citing Corpus Juris—Ju¬ 
lian V, Schwarts, 60 P.2d 887, 16 
CaLApp, 2d 310, transferred 40 P. 
2d 818, 2 CaL2d 280—Conover v. 
Smith, 266 P. 835, 83 CaLApp. 227. 
Fla.—Holmes v. Ellgore, 103 So. 826, 
89 Fla. 194. 

Idaho.—Utah Const. Co. ▼. Mcllwee, 
266 P. 1094, 1097, 46 Idaho 707, 
citing Corpus Juris, 
ni.—Espenachied v. Yeager, 278 IIL 
App. 608. 

Ind.—Welty v. Taylor, 116 N.B, 257, 
68 IndApp. 674. 

Iowa.—City of Osceola v. Gjellefald 
Const. Co., 279 N.W. 690-:-Hunt- 
Ington V. Jacob Haisch Co., 181 N. 

W. 480, 190 Iowa 1197. 

Ky.—^Myers Bros, v, Hager, 98 S.W. 
2d 86, 266 Ey. 8. 

Me.—Johnson v. American Automo¬ 
bile Ins. COn 161 A. 496, 181 Me. 
288. 

Mich.—Biltmore Land Co. v. Munro’s 
Estate, 260 N.W. ' 186, 271 Mich. 
126—Kellogg V. Kellogg Toasted 
Com Flake Co., 180 N.W. 897, 212 
Mich. 96—Whitman v. Whitman, 
174 N.W. 163, 207 Mich. 387—Ardls' 

T. Grand Rapids & L Ry. Co., 167 
N.W.‘6, 200 Miqh. 400—Kunsle v. 
NIbbelink, 166 N.W. 722, 199 Mich. 
808. 

Mont—State Elevator Co. v. Farm¬ 
ers' Elevator Co., 27 P.2d 748, 96 1 
Mont 667—State ex reL Priestly 
V. Crofl, 27 P.2d 640, 95 Mont 498< 
—D. M. Ferry & Co. v. Forquer, 
202 P. 193, 61 Mont 886, 29 A.LJt 
. 642. 


N.Y.—Campbell v. State, 270 N.Y.S. 

222, 240 App.Dlv. 304. 

OkL—Kokoma Oil Co. v. Bell, 198 P. 
826, 81 OkL 247—^Romans v. Shan¬ 
non, 195 P. 298, 80 OkL 199— 
Strange v. Hicks, 188 P. 347, 78 
OkL 1—Prowant v. Sealy, 187 P. 
236, 77 OkL 244, followed in Cus- 
.ter V. Fortuna Oil Co., 187 P. 248, 
77 Okl. 257. 

Or.—Parsons v. Boggle, 14 P.2d 280, 
139 Or. 462. 

Tex.—Dallas Hotel Co. v. McCua, 
CIv.App., 26 S.W.2d 902—Texas 
Pac. Coal & Oil Co. v. Harris, Civ, 
App., 230 S.W. 237, dismissed for 
want of jurisdiction. 

Utah.—Udy v. Jensen, 222 P. 597, 63 
Utah 94. 

18 aj. p 623 note 24, 66 UJ. p 364 
note 60 [a]. 

Altered .oonditioiu 
"The contract is still to be inter¬ 
preted according to its true intent 
althongh altered conditions may have 
varied the form of fulfilment"— 
Commonwealth of Ylrginla v. West 
Virginia, 86 S.Ct 795, 238 U.S. 202,. 
236, 69 LJM. 1272. 
mteution. sad rights 
Intention and rights of parties un¬ 
der contract must be determined as 
they existed when contract was ex¬ 
ecuted,—Coda Cola Bottling Co. of 
Arkansas v. Coca Cola Bottling Co.,. 
85 S.W.2d 579, 188 Ark. 288. 

Undexstaaiding of parties 
Conditions of contract are to be 
construed as parties must be sup¬ 
posed to have understood them at 
tlm^ pf its execution.—Salles v. Staf- 
foril, Derbes & Roy, 137 So. 62, 173 
La. 861, annulling 182 So. 140, 17 Lcl 
A pp. 440. 

6a CaL—Rabbitt v. Union Indem¬ 
nity Co., 85 P.2d 1066, 140 CalAjpp. 
675. 

Ment.—Snider v. Carmichael, 68 P^ 
2d 10b4, 102 Mont 887—State v. 
Rosman, 274 P. 860, 84 Mont 207 
' —Wlnkelmann v. Minnesota Mut 
Life ins. Co., 21'3 P. 1104, 66 Mont. 
461. 

N.D.—^Balrd v. Fuorst 286 N.W. 694, 
60 NJ). 692—^Bronson v. Chambers^ 
200 N.W. 906, 61 N.D. 737. 

OkL—moks V. Mid-Kansas Oil & 
Gas Co., 76 P.2d 269—Wall v. 
ChapTnan, 202 P.' 808, 84 OkL 114.. 
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the law looks to what the parties said as express¬ 
ing their real intention.5i This rule applies, of 
course, to the secret intention of one of the par- 
ties.5* 

c. Understanding of Adverse Party 

As a genera! rule, in case of ambiguity, a contract 
Is given that meaning which a party knew, or had rea¬ 
son to know, was in accordance with the understanding 
of the other party. 

As a general rule the language of a contract, in 
case of ambiguily, should be interpreted in the 
sense that the promisor knew, or had reason to 
know, that the promisee understood it ;53 and, while 
it has been held that a party is not bound to per¬ 
form an act not within the terms of the contract, 
notwithstanding he knew that the other party un¬ 
derstood that he would perform it,^^ according to 
some cases, a party to a contract generally will be 


held to that 'meaning which he knew was in ac¬ 
cordance with the understanding of the other par¬ 
ty,^5 provided this can be done without making a 
new contract for the parties.^® Statutory provi¬ 
sions that, when the terms of an agreement have 
been intended in a different sense, by the parties to 
it, that sense must prevail against either party in 
which he had reason to suppose the other party 
understood it, have been considered or applied.®'^ 
Such a provision does not apply where the con¬ 
tract is clear and unambiguous.®® 

§ 296. Restriction to Terms of Contract 

Tho Intention of the parties to, and the meaning of, 
a contract are deduced from the language and contents 
of the contract, and, where the terms are plain and un¬ 
ambiguous, the contract Is conclusive. 

The intention of the parties is to be deduced 


Sh ua—Howe & Rogers Go. v. 
Lynn, aCiLN.T., 71 F.2d 288. re¬ 
versing, D.C., In re G. K Ij. Apart¬ 
ment House Co., 2 F.Supp. 496— 
National Pub. Co. v. ’international 
■paper Co.. C.aA.N.T., 269 P, 903, 
Cola—Piggly Wiggly, Grimes Co. v. 

Lowell Packing Co.. 29 P.2d 623, 

. 94 Colo. 166. 

Ky.—Citizens Telephone Co. v, pty 
of Newport 224 S.W. 187, 191, 188 
Ky. 629, citing Corpns Juris. 

—Qrlmes v. Toenslng, 2T7 N. 
W, 236. 

fez.—Birk v. Jackson, Civ.App., 76 
.S.WJd 918, error dismissed. 

W—Beers v. Atlas Assur. Co., 263 
N.W. 584, 216 Wla 166. 

IS CJ. p 628 note 25. 

88. Ky.—Martin Oil & Gas Co. v. 

FylEe. 66 S.W.2d 686, 261 Ky. 617. 
Minn.—Wlseth v. Goodrldge Fanners 
Elevator & Milling Co., 266 N.W. 
860, 197 Minn. 261. 

NJL—Higgins V. Cauhape, 261 F. 
813, 83 N.M. 11. 

Tex.— -Basterwood T. Liberty Mut. 

Ins, Co., Civ.App., 98 S.W.2d 1173, 
.,1176, .error refused, quoting Oor- 
Swda, 

83. H.S.—Stai>Chronlcle Pub. Co. v. 
New York Evening Post, N.T., 266 
P. 486, 167 C.C.A. 663—Ryan v. .Oh- 
mer, N.Y., 244 F. 81. 156 aOA. 
469. 

Gat-—Granger v. New Jersey Ins. 

Co., 291 P. 698, 108 Cal.App. 290. 
Fla.—St Lucie County Bank & Trust 
Co. V, .Aylln, 114 So. 488, 94 Fla. 
628. 

Ind.—Western & Southern Life Ins. 

Co. V. Vale, 12 N.E.2d 860. 

Masa—Flnkelstein v. Snelerson, 178 
' 'N.E. 70S. 278 Mass. 424. 

Uich—Ardls V. Grand Rapids & L 
Ry. Co., 167 N.W. 6, 200 Mich. 400. 
N-J.^Welnstein v. Sheer, 120 A. 679, 
98 N.J.Law 611. 

N.Y.—U. 8. Rubber Co. v. SUver- 


steln, 128 N.B. 123, 229 N.Y. 168— 
Glllet V. Bank of America, 56 NJQ. i 
292, 160 N.Y. 549—White v. Hoyt : 
73 N.Y. 606—Levy v. Cleveland, 
eta R. Co.. 206 N.Y.S. 261. 210 
App.Div. 422, reversing 202 N.YS. 
396, 121 Mlsa 681—Stanton v. Erie 
R. Co.. 116 N.Y.S. 875, 131 App. 
Dlv. 879—Wolf V. United States 
Casualty Co.» 167 N.Y.S. 673, 101 
Mlsa 641. 

18 G.J. p 524 note 26. 

54. Ala.—Johnson v. Sellers, S3 Ala. 
266. 

18 aj. p 528 note 26 [a]. 

66. Colo.—George Tritch Hardware 
Co. V. Donovan, 221 P. 881, 74 Colo. 
360.. 

Idaho.-r-Rles v. Pacific Fmit & Pro¬ 
duce Co.. 294 P. SS6, 50 Idaho 140. 
IlL—Weger v. Robinson Nash Motor 
Co., 172 N.B. 7, 840 IlL 81, revers¬ 
ing 265 ni-App. 549—Keefer Coal 
Co. of Illinois V. United Electric 
Coal Cos., 10 N.B.2d 210. 291 Ill. 
App. 477. 

Mich.-Biltmore Land Co. v. Munro’s 
Estate, 260 N.W. 185, 271 Mloh. 
126. 

Tex.—Benson v. Adams, Clv.App., 
374 S.W. 210, reversed on other" 
grounds, ConuApp., 286 S.W. 818— 
Texas Paa Coal & Oil Co. v. Har¬ 
ris, ClvApp., 280 S.W. 237, dis¬ 
missed for want of Jurisdiction. 
Utah.—Penn Star 'Mining Co. v. Ly¬ 
man, 281 F. 107, 64 Utah 843. 

13 C.J. P 524 note 26. 

"In other words, whatever Is ex¬ 
pected by one party to a contract 
and known to be so expected by the 
other, Is to be deemed a part or con¬ 
dition of the contract”—^Assignment 
of Rich Hardware Co., 196 P. 454, 
456, 22 Ariz. 264. 

Language and oots of pasty 

Language and acts of party to con¬ 
tract must receive such construction 
as at the time he supposed other pur- j 
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ty would give to them, or such con¬ 
struction as other party was fairly 
justified In giving to them, and he 
will not at a later time, be permit¬ 
ted to give them a different opera¬ 
tion In consequence of some mental 
reservation-—^Rlght Printing Co. v. 
Stevens, 179 A. 209, 107 Vt 869, 100 
A.L.R. 628. 

Xaker of Instznment 

(1) A contract will he read in the 
sense In which the party drawing It 
has reason to know that the other 
party understands, or will under¬ 
stand, It. 

Ky.—C. W. Craig & Co. v. Thomas 
S. Jones & Co., 252 S.W. 574, 200 
Ky. 118. 

Va.—^Richmond Engineering & Mfg. 
Corporation v. Loth, 116 S.E. 774, 
136 Va. 110. 

(2) Rule has been applied against 
person who prepared agreement 
which was so framed as to divert 
attention from certain material mat¬ 
ters.—Gates v. Megargel, C.C.AN.Y., 
266 F. 811, certiorari denied Megar¬ 
gel V. Gates. 41 S.Ct. 18, 254 U.S. 689, 
65 L.Ed. 461 

StateBLSiits In written oontraot 

Party to written contract nmy 
hold other party to statement there¬ 
in, unless fraud, error, or deception 
Is charged and proved.—^Hooper v. 
Miller, 126 So. 77. 12 La.App. 9. 

66. IlL—Weger v. Robinson Nasli 
Motor Co., 172 ]rf.E. 7, 840 HL 81 
—Keefer Coal Co. of Illinois v. 
United Electric Coal Co., 10 N.E. 
2d 210, 291 lllApp. 477. 

67, Neb.—Flory v. Supreme Tribe of 
Ben Hur, 162 N.W. 396, 98 Neb. 
160. 

IS C.J. p 624 note 27. 

66. Iowa.—Pocahontas County v. 
Katz-Craig Contracting Co., 166 N. 
W. 422, 181 Iowa 1818. 

18 GJ. P 624 note 28; 
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from the lai^uage employed by themand the | terms of the contract, where unambiguous, are con- 


581 TJ.S.—Chicago Title & Trust Co. 
V, Fox Theatres Corporation, C. 
aA.N.T., 91 F.2d 907, reversing, 
D.C, 16 P.Supp. 109—City of Or¬ 
lando V. Murphy, CC.A.Fla, 84 F. 
2d 531, certiorari denied Murphy v. 
City of Orlando, 67 S.Ct. 46, 299 
TJ.S. 680, 81 LuEd. 427—Gulf Re¬ 
fining Co. V. Home Indemnity Co. 
of New York, C.C.A.Ark., 78 F.2d 
843 —p. w. Woolworth Co. v. Pet¬ 
erson, CCA-Colo., 78 F.2d 47— 
O’Connor v. Great Lakes Pipe Line 
Co., C.C.A.MO., 63 P.2d 623, affirm¬ 
ing, D.C., 2 F.Supp. 721—Canadian 
Nat Ry. Co. v. George M. Jones 
Co., aC.A.MIch., 27 P.2d 240, af¬ 
firming, D.C., George M. Jones Co. 
V. Can^lan NaL Ry. Co., 14 F.2d 
862—S. B. MoMaster, Inc. v. Chev¬ 
rolet Motor Co, D.C.S.a, 8 P.2d 
469—Adamson v. Alexander Mil- 
bum Co., C.C.Ajr.T., 275 F. 148— 
Chicago Life Ins. Ca v. Tieman, C. 
OA-Kan., 263 F. 825—Star-Chron¬ 
icle Pub. Co. V. New York Evening 
Post, N.Y., 266 F. 435, 167 C.C.A. 
668—^President Suspender Co. v. 
MacwUliam. N.Y.. 288 F. 159, 151 
CCA. 286, affirming, D.C.. 288 F. 
483, and certiorari denied Macwil- 
liam V. President Suspender Co., 87 
S.Ct 899, 243 U.S. 686, 61 L.Ed. 
941. 

Ala.—Lowery v. May, 104 So. 5, 218 
Ala. 66—^Barbour v. Poncelor, 83 
So. 180, 203 Ala. 886. 

Ark.—Eajson v. Simon, 23 S.W.2d 
988, 180 Ark. 886—Connelly v. 
Beaucbamp, 13 S.W.2d 28, 178 Ark. 
1036—^Tebbetts v. Tune, 7 S-W.Ed 
765, 177 Ark. 662—Winter-Southern 
Life Ins. Co. v. Shutt, 1 S.W-2d 
801, 176 Ark. 1161—Stoops v. Bank 
of Brinkley, 226 S.W. 693, 146 Ark. 
104. 

CaL—Starr Plano Co. v. Martin, 7 
P.2d 383, 119 CsLApp. 642. 

Conn.—Ives v. City of Wllllmatlc, 
186 A. 427, 121 Conn. 408—La- 
kltsch V. Braad, 121 A. 866, 867, 99 
Conn. 388, Quoting Coxpuji Jnxla 

Fla.—Lyng v. Bugbee Distributing 
Co., 182 So. 801—Durham Tropical 
Land Corporation v. Sun Garden 
Sales Co., 138 So. 21. 106 Fla. 429, 
rehearing denied 148 So. 768, 106 
Fla. 429, and affirmed 151 So. 327, 
106 Fla. 429—Stokes v. Victory 
Land Co., 128 So. 408, 99 Fla. 796. 

Ga.—McEibhen t. Fourth Nat Bank, 
122 S.E. 891, 32 Ga.App. 222. 

Idaho.—Tapper v. Idaho Irr. Co., 210 
P. 691, 694, 36 Idaho 78, quoting 
Corpus JUzis. 

XU.—Domeyer v. O’Connell, 4 N.E.2d 
880, 364 Rl. 467, 108 A.L.R. 476, 
reversing 278 RLApp. 631—Deca¬ 
tur Lumber & Mfg. Co. v. Crall, 
188 N.E. 228, 350 UL 319, revers¬ 
ing 264 XlLApp. 244—Green v. Ash¬ 
land Sixty-Third State Bank, 178 
N.E. 468, 846 IlL 174—Knowles 


Foundry & Machine Co. v. Nation¬ 
al Plate Glass Co., 274 Ill.App. 670 
—Great Northern Life Ina Co. v. 
Federal Life Ins. Co., 260 Ill.App. 
369. See Bradford & Co. v. United 
States Tent & Awning Co., 198 Ill. 
App. 505. 

Ind.—Walb Const Co. v. Chlpmon, 
176 N.E. 132. 202 Ind. 434. 

Kan.—Wood V. Oaark Pipe Line Co., 
46 P.2d 614, 616, 142 Kan. 333, 
quoting Corpus Jnzis—Bteizelton v. 
Chaffin, 197 P. 870, 871, 109 Kan. 
175, citing Corpus Juris. 

Ky.—Martin Oil & Gas Co. v. Fytte, 
65 S.W.2d 686, 251 Ky. 617—Blue 
Diamond Coal Co. v. Robertson, 49 
S.W.2d 386, 248 Ky. 584—Peters v. 
Mullins, 277 S.W. 816, 211 Ky. 123 
—^Muncey Coal Mining Co. v. Mnn- 
cey. 268 S.W. 293, 206 Ky. 638— 
Atkins V. Atkins’ Adm'r, 262 S.W. 
268, 203 Ky, 291—Caperton v. 

Clarke, 261 S.W. 1098, 203 Ky. 191. 
Me.—Johnson v. American Automo- 
bUe Ins. Co., 161 A. 496, 181 Ma 
288—^Bar Harbor & Union River 
Power Co. v. Foundation Co., 149 
A. 801, 129 Me. 81. 

Md.—Myers v. Myers, 187 A. 601, 
153 Md. 44. 

Mich.—Helnhard v. Grand Rapids 
School Equipment Co., 178 N.W. 
718, 211 Mich. 186. 

Minn.—Grimes v. Toensing, 277 N. 
W. 236—^Mead v. Seaboard Surety 
Co., 270 N.W. 663, 198 Minn. 476. 
Mo.—Strauss v. J. C. Nichols Land 
Co.. 87 S.W.2d 606, 327 Mo. 206. 
Neb.—Cranoer v. Relchenbach, 266 
N.W. 67, 69, 130 Neb, 646, quoting 
Corpus Juris. 

N-J.—Kelly v. Guarantee Trust Co., 
168 A. 418, 114 N.J.Eq. 110, re- 
versing 164 A. 34, 112 N.J.Eq. 130 
—Croft V. Bunting, 2 A.2d 667, 16 
N.J.Misc. 493, affirmed 1 A.2d 331, 
121 N.J.Law 61. 

N.Y.—Halsted v. Globe Indemnity 
Co., 179 N.B. 376, 268 N.Y. 176, 
affirming 251 N.Y.S. 181, 232 App. 
Dlv. 676, reversing 246 N.Y.S. 601, 
138 Misc. 717, motion denied 182 
NJJ. 226, 269 N.Y. 668—Manson v. 
Curtis. 119 N,B. 659, 228 N.Y. 818, 
Aiin.Cas.l918E 247, affirming 155 
N.Y.S. 1123, 171 App-DIv. 964— 
CampbeU v. State, 270 N.Y.S. 222. 
240 App.Dlv. 804—Cromwell v. 
American Bible Society, 195 N.Y.S. 
217, 202 App.Div. 626—London 

Produce Co. v. Poels & Brewster, 
192 N.Y.a 80, 199 App.Div. 623— 
FoUack V. Josephy, 294 N.Y.S. 219,' 
162 Mlsc. 238. 

Ohio.—^Blosser v. Enderlln, 148 N.E 
893, 113 Ohio St 121—Cleveland 
Trust Co. V. Hlckox, 167 N.E. 692, 
82 Ohio App. 69. 

OkL—^Lee v. National Refining Co.. 
76 F.2d 406, 409, 181 Okt 656, cit¬ 
ing Corpus Juris—Anthls v. SuUi. 
van OU & Gas Co., 202 P. 187, 88 
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Okl. 86—^Kokomo Oil Co. v. Ball, 
198 P. 326, 81 Okl. 247. 

Or.—Blessing v. Ocean Accident & 
Guarantee Corporation, 54 P.2d 
300, 152 Or. 632—^Pacific Finance 
Corporation v. Elllnthorpe, 289 P. 
1068, 1060, 184 Or. 601, quoting 
Corpus Juris. 

Fa—^Moore v. Stevens Coal Co., 178 
A. 661, 662, 315 Pa 664, quoting 
Corpus Juris—National Realty Ap¬ 
praisal Co. V. Art Club of Phila¬ 
delphia 196 A. 139, 142, 129 Pa 
Super. 99, quoting Corpus Juris— 
Johnson v. Pry, 29 PaDist 557— 
Clements v. Stoudt 26 NortkCa 
315. 

RL—Hatch V. Salllnger, 133 A. 621. 
47 RL 396—^Butler Bxch. Ca v. 
Fess Oil Burner Co.,> 126 A. 860 
—Wholey Boiler Works v. Lewla 
123 A. 696, 597, 46 Rl. 441, quot¬ 
ing Corpus Juris—Providence Ice 
Co. -v. Bowea 114 A. 186, 189, 44 
RL 173, quoting Goxpxu Jusla 
Tex.—^Reconstruction Finance Cor¬ 
poration V. Gossett 111 S,W.2d 
1066—Trinity County Lumber Ca 

V. Ocean Accident & Guarantee 
Corporation, Com.App., 228 S.W. 
114, reversing Clv.App., 206 S.W. 
631—Green v. Farmers & Mer¬ 
chants State Bank, ClvApp., 100 
S.W.2d 132, error dismissed—^East- 
erwood y. Liberty Mut. Ins. Co., 
avJLpp., 93 S.W.2d 1178, error 
refused—Walters v. Great Nat 
Life Ins. Ca, Clv.App., 92 S.W.2d 
1186, error granted—Geyser Ice Ca 
v. Sharp, Civ.App„ 87 S.W.2d 888 
—^Birk V. Jacksoa Clv.App., 76 S. 

W. 2d 918, error dismissed—Crlchet 
y. Chapman, Civ.App., 63 S.W.2d 
1099, 1108, citing Corpus Juris, and 
reversed on other ■ grounds Chap¬ 
man V. Crlchet, 96 S.W.2d 860, 127 
Tex. 590, rehearing denied 96 8. 
W.2d 64, 127 Tex 690—Holler Oil 
Corporation v. Hughes, Clv.App., 16 
S.W.2d 901—^McGregor & Henger 
V. Escajeda Clv.App., 216 S.W. 
898. 

Utah.—Udy v. Jensen, 222 P. 697, 63 
Utah 94. 

Va.—^Ames v. American Nat Bank of 
Portsmouth, 176 S.E. 204, 168 Va. 
L 

Wash.—Thomle v. Soundvlew Pulp 
Co., 42 P.2d 19, 181 Wash. 1. 

IS C.J. P 624 note 29—66 C.J. p 864 
note 60 [a]. 

Kaagoags and eonduot 

(1) The meaning and effect of a 
contract and the rights of the par¬ 
ties are determined from their Inten¬ 
tion as evidenced by all that they 
say and do at the time and by their 
course of business, subject to con¬ 
travening statutes or rules of evl- 
denca—Andrew v. Security Trust & 
Savings Bank, 248 N.W. 642, 214 
I Iowa 1199. 
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elusive,®® and the rule making the terms of the con- ( tract conclusive where unambiguous is controlling 
Office of Judicial construction f Fla.—Arnold v. First Savings & I Or.—Pacific Finance Corporation v. 


jB to arrive at and effectuate original 
Intention of parties as evidenced by 
their documents and conduct.—Weber 
y C & C Dry (Joods Co., 69 S.W. 
8d 731, 253 Ky. 439. 

B3id ImpUed ooutiaots 
Intention of parties in express oral 
contract is evidenced by words, while 
their intention in implied contract 
Is evidenced by actions, circumstanc¬ 
es, and implications.—Indianapolis 
Real Estate Board v. Willson, 187 
NJJ. 400, 98 Ind.App. 72. 

^iiflgatlons of pleadlnsr 
Parties' Intention, at time of pa¬ 
rol agreement, construction of which 
arises on complaint, must be deter¬ 
mined from all averments setting it 
forth.—Welty v. Taylor, 116 N.B. 
267, 63 Ind.App. 674. 

Bffeet of statuto 

Statutory provisions affecting con¬ 
tracts are enacted to fix rules of con¬ 
duct to govern the parties in mat¬ 
ters for which the parties have not 
provided, but the contract itself must 
be looked to first to determine the 
respective obligations.—Gibbons v. 
Huntsinger, Mont, 74 P.2d 443. 

XAiignage consider^ 

UJ3.—Gllmartln v. Princeton Bank 
& Trust Co.„ aC.A.W.Va., 80 F. 
2d 180—Wood V. Employers’ Liabil¬ 
ity Assur. Ciorporatlon, Limited, of 
London, England, C.C.A.Ind., 41 F. 
2d 673, 73 A.L.R. 79, certiorari 
denied 61 S.Ct 179, 282 U.S. 894, 
76 LEd. 788—Peoples Sav. Bank 
of Grand Haven v. American Sure¬ 
ty Co, of New York, B.CMich., 16 
F.Supp. 911. 

Ala.—Home Ins. Co. v. Pettit, 143 So. 
839, 226 Ala, 487, reversing 143 
So. 837, 26 Ala.App. 234. 

GaL—Ogbum v. Travelers ln& Co.* 
276 P. 1004, 207 Cal. 60. 

PUl—B loodworth v.. A, H. & F. H. 
Lippincott 83 So. 827, 78 Fla. 
261. 

HI.—Nelson v. John B. Colegrove & 
Co. State Bank, 188 N.E. 461, 854 
la 408. afidrmlng 268 Ill.App. 56. 
Ky.—D. L Walker & Co." v. Lewis, 
101 S.W.2d 686, 267 Ky. 107—Bul¬ 
lock V. Toung. 67 S.W.2d 941, 262 
Ky. 640—Mogg v. Farley, 266 S.W. 
449, 205 Ky. 26. 

Ue.—Katz V. New England Oil Co., 
199 A 274. 

OkL—Hud Oil & Refining Co. v. 
Smith, 65 P.2d 1011, 179 Okl 412. 

*ea U.S.—Salant v. Fox, C.CAJ>a.. 
271 F. 449, 461,. clUng Coipns Jo- 
, ils—Johnson v. Grand Fraternity, 
Colo., 256 F. 929, 167 GC.A 221. 
Ark.-Love v. Couch, 28 S.W.2d 1067, 
181 Ark. 994. 

Conn.—Lakltsch v. Brand, 121 A 866, 
867, 99 Conn. 888, quoting Oorpiu 
Jula. 


Trust Co.. 141 So. 608, 104 Fla. 
646, denying rehearing Arnold v. 
First Savings & Trust Co. of Tam¬ 
pa, 140 So. 660, 104 Fla. 545— 
Stokes V. Victory Land Co., 128 So. 
408, 99 Fla. 795. 

Idaho.—^Bhllnger v. Washburn Wil¬ 
son Seed Co., 1 P.2d 188, 189, 51 
Idaho 17, citing Corpus Juris— 
Farm Credit Corporation v. Mele- 
rotto, 298 P. 378. 879. 60 Idaho 588, 
citing Corpus Juris—^Utah Const 
Co. V. Mcllwee, 266 P. 1094, 1097, 
46 Idaho, 707, citing Corpus Juris 
—Tapper v. Idaho Irr. Co., 210 P. 
591, 594, 36 Idaho 78, quoting Cor- 
pus Juris—Mark P. Miller Milling 
Co. V. Butterfleld'Elder Implement 
Co., 181 P. 70S. 32 Idaho 266. 
HI.—Domeyer v. O'Connell, 4 N.B. 
2d 830, 364 Ill. 467, 108 AL.R. 
476, reversing 278 IlLApp. 631— 
Decatur Lumber & Mfg. Co. v. 
Crall, 183 N.R 228. 360 Ill. 819, re¬ 
versing 264 lllApp. 244—Green v. 
Ashland Sixty-Third State Bank, 
178 N.E. 488. 846 IlL 174. 

Kan.—Wood v. Ozark Pipe Line Co., 
46 P.2d 614, 616, 142 Kan. 383, 
quoting Corpus Juris. 

Ky.—Snyder v. Shelby County, 87 
S.W.2d 90, 261 Ky. 118. 

Md.—Mayor and Council of City of 
Baltimore, for Use of Lehigh 
Structural Steel Co., v. Maryland 
Casualty Co., 190 A 260, 268, cit¬ 
ing Corpus Juris—Legum v. jCar- 
Un, 177 A 287, 168 Md. 191, 99 A 
L.R 636—William Danzer A Co. 
V. Western Maryland Ry. Co., 166 
A 463, 164 Md. 448. 

Mich.—]^son Sault Electric Co. v. 
Manlstique Pulp & Paper Co., 270 
N.W. 799, 278 Mich, 692. 

Minn.—^Burnett v. Hopwood, 244 N.W. 
264, 187 Minn. 7. 

Mo.—Holland Land & Loan Co. v. 
Holland, App., 274 S.W. 961, trann- 
ferred and affirmed 298 S.W. 89, 317 
Mo. 961. 

Mont.—^New Home Sewing Mach. Co. 

V. Songer, 7 F.2d 288, 91 Mont 
187—Wandell v. Johnson, 227 P. 58, 
71 Mont 78. 

Neb.—Crancer v. Reichenbach, 266 N. 

W. 67, 69. 130 Neb. 646, quoting 
Corpus Juris—^Dawson Coqnty 
State Bank v. Durland, 209 N.W. 
243, 245, 114 Neb. 605, citing Cor- 
pus Juris. 

N.Y.—Moats V. Island Oil & Trans¬ 
portation Corporation, 183 N.T.S, 
80, 193 App.Div. 894. 

N.C.—^Belk'a Department Store of 
New Bern, N. C., v. George Wash¬ 
ington Fire Ina. Co., ISO B.E. 63, 
208 N.C. 267. 

OkL—Lee v. National Refihlng Co.. 

, 76 P.2d 406, 409, 181 OkL 566, cit¬ 

ing Corpus Jurto—Crosbie v. Na¬ 
tional Bank of Commerce, 207 P. 
311, 86 OkL 174. 
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Elllnthorpe, 289 P. 1068, 1060, 134 
Or. 601, quoting Corpus Juris— 
Salem King’s Products Co. v. 
Ramp, 196 P. 401, 100 Or. 329. 
Pa.—Moore v. Stevens Coal Co., 173 
A 661, 662, 315 Pa. 564, quoting 
Corpus Juris—National Realty Ap¬ 
praisal Co. V. Art Club of Phlla- 
delpbla, 196 A 139, 142, 129 Pa. 
Super. 99, quoting Corpus Jtizis. 
RI.—Wholey Boiler Works v. Lew¬ 
is, 123 A 695, 597, 45 RL 441, cit¬ 
ing Corpus Juris—Providence Ice 
Co. V. Bowen, 114 A 186, 189, 192. 
44 RI. 173, quoting Corpus Juris. 
Tex.—^Fain-McGaha Oil Corporation 

V. Murko Oil & Royalty Co., Cqm. 
App., 101 S.W.2d 547, reversing 
Murko Oil & Royalty Co. v. Faln- 
McGaha Oil Corporation, CivApp., 
70 S.W.2d 281—Southern Travelers' 
Ass'n V. Wright, Com.App.v 34 S.W. 
2d 823, reversing. Clv.App., 20 S. 

W. 2d 1093—Reynolds v. McMan Oil 
& Gas Co., Com.App., 11 S.W.2d 778, 
reversing. Civ.App., 279 S.W. 939, 
and rehearing denied, ConLApp., 14 
S.W.2d 819—Crichet v. Chapman, 
Clv.App., 63 8.W.2d 1099, reversed 
on other grounds Chapman v. 
Crichet, 96 S.W.2d 360, 127 Tex. 
690, rehearing denied 96 S.W.2d 64, 
127 Tex. 690—Southern Surety Co. 
of New York v. Hollis, ClvApp., 
46 S.W.2d 71$, affirmed Hollis v. 
Southern Surety Co. of New York, 
ComApp., 63 S.W.2d 374—^Taylor 
Cotton Oil Co. V. Early-Foster Co., 
Clv.App., 204 S.W. 1179, dismissed 
for , want of Jurisdiction—Craw¬ 
ford V. El Paso Land Improve¬ 
ment Co., Civ.App., 201 S.W. 233. 

Utah.—^Middleton v. Evans, 46 P.2d 
670, 86 Utah 896—Wlntle v. Utah- 
Idaho Sugax Co., 273 P. 312, 73 
Utah 216. 

Va.—^Virginian Ry. Co. v. Hood, 146 
S.E. 284, 162 Va. 264. 

Wash.—Camp v. Carey, 278 P. 183, 
152 Wash. 480. 

13 aj. p 624 note 30. 

Statutory provisUms 
Under some statutes the language 
used, if it ib clear and explicit and 
does not Involve an absurdity, gov¬ 
erns interpretation. 

Cal.—Ti ftTnm Y, Stillwater Land St 
Cattle Co„ 19 P.2d 786, 217 Cal. 
474—Cottingham v. Smith, App., 
82 P.2d 479—^Rahhltt v. Union In¬ 
demnity Co., 35 P.2d 1066, 140 CaL 
App. 676—^Toms v. Heilman, 1 P. 
2d 81, 115 Cal.App. 74—Terry v. 
Southwestern Bldg. Co., 186 P. 212, 
48 CaLApp. 866. 

La.—Union Tank Car Co. v. Louisi¬ 
ana Oil Refining Corporation, 165 
So. 638, 184 La, 121—Interstate 
Trust & Banking Co, v. Liquida¬ 
tors of People’s Bank & Trust Co« 
78 So. 968, 148 La. 674. 
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in the absence of averment and proof of mistake,®^ * In construing and determining the effect of a 
the question being, not what intention may have written contract, the intention of the parties and 
existed in the minds of the parties, but what in- the meaning are gathered primarily from the con¬ 
tention is expressed by the language used,®2 ' tents of the writing itself,®® or, as otherwise stated, 

Okl.—^Hlcks V. Mid-Kansas OU & Gas I er v. Godfrey, 178 A. 655, 119 Conn, f of by parties.—Splckelmier Fuel & 


Co., 76 P.2d 269, 182 OkL 61—Daw¬ 
son V. Coppock. 36 P.2d 46; 169 
Okl. 115—-Woods V. Davis. 7 P.2d 
905, 156 Okl. 6—Continental Sup¬ 
ply Co. V. Levy, 247 P. 967, 121 
Okl. 182—Wolf V. Blackwell Oil & 
Gas Co., 186 P. 484, 77 Okl. 81. 

13 C.J. p 624 note 29 [a] (2). 
Spaalsli dvU law 
Under certain code provisions, 
where the terms of a contract are 
clear they are' to be observed lit¬ 
erally.—Sold V. Orcasitas, 11 Porto 
Rico 78—13 C.J. p 811 note 38. 

61. Conn.—Lakitsch v. Brand, 121 
A. 865, 867, 99 Conn. 388, quoting 
Ooipns Jnxls. 

Pla.—Stokes v. Victory Land Co., 128 
So. 408, 99 Fla. 795. 

Idaho.—^BhUnger v. Washbum-Wll- 
son Seed Co.. 1 P.2d 188, 189, 61 
Idaho 17, citing Oorpns Juris— 
Tapper v. Idaho Irr. Co.. 210 P. 691, 
594, 36 Idaho 78, quoting Corpus 
Juris. 

Kan.—Wood v. Ozark Pipe Line Co., 
46 P.2d 614, 616, 142 Kan. 333. 
quoting Corpus Juris. 

Or.—Paclflc Finance Corporation v. 
Blllnthorpe, 289 P. 1058, 1060, 184 
Or. 601, quoting Corpus Juris. 

Pa.—^Moore v. Stevens Coal Co., 173 
A. 661, 662, 316 Pa. 664, quoting 
Corpus Juris—National Realty Ap¬ 
praisal Co. V. Art Club of :Phlla- 
delphla, 196 A. 139, 142, 129 Pa. 
Super. 99, quoting Oorpns Juris. 
R.L—Wholey Boiler Works v. Lewis, 
128 A, 696, 697, 46 B.I. 441, citing 
Corpus Juris—Providence Ice Co. 
V. Bowen, 114 A. 186, 189, 44 RL 
173, quoting Corpus Juris. 

13 C.J. p 624 note 81. 

68. U.S.—^In re Chicago ft E. L, Ry. 
Co., C.C.AI1L, 94 P.2d 296—Rus- 
ton Drilling Co. v. U. S. Fidelity 
ft Guaranty Co., C.C.A,Ark., 81 P. 
2d 948—Sherman v. Commissioner 
of Internal Revenue, Q.C.A., 76 F. 
2d 810—^Hunt V. Triplex Safety 
Glass Co. of North America, C.C.A. 
Mich., 60 F.2d 92—a H. Pope ft Co. 
V. Bibb Mfg. Co., C.aA.N.T., 290 
F. 686, afOrming, D.a, 290 F. 581 
—National Pub. Co. v. Internation¬ 
al Paper Co., C.C.A.N.Y., 269 F. 
903. 

Ark—Connelly v. Beauchamp, 13 S. 
',W.2d 28, 178 Ark. 1036—Gates v. 

Rlfdhle, 268 S.W. 897, 162 Ark 
' > 484. 

CtiirndroDt V. California Dairies, 48 
; PJd; it, 4 Cai>2d 128—Cannon v. 
tehnSer, .260 P. 332, 85 Cal.App. 

' 788l 

Cohk—ivas 't. City of Wllllmantlc. 
186 A. 427; 121 Cohn. 408—Boueh- 


622—Lakitsch v. Brand, 121 A. 865, 
867, 99 Conn. 388, quoting Corpus 
Juris—^Zlulkoskl v. Barker, 109 A 
186, 94 Conn. 491. 

D.a— Machen v. Yost, 296 F. 1008, 
64 App.D.a 261. 

Pla.—Stokes v. Victory Land Co., 128 
So. 408, 99 Fla. 795. 

Idaho.—Tapper v. Idaho Irr. Co., ^10 
P. 691, 594, 36 Idaho 78. quoting 

Corpus Juris. 

Ill.—^Knowles Foundry ft Machine Co. 

V. National Plate Glass Co., 274 
HlApp. 670. 

Kan.—Wood v. Ozark Pipe Line Co., 
46 P.2d 614, 616, 142 Kan. 333, 
quoting Corpus Juris. 

Ky.—Muncey Coal Mining Co. v. 
Muncey, 268 S.W. 293, 206 Ky. 638 
—Siler V. White Star Coal Co., 226 
aW. 102, 190 Ky. 7. 

Mass.—Quirk v. Smith, 168 N-E. 174, 
268 Mass. 636. 

Mich.—^Relnhard v. Grand Rapids 
School Equipment Co., 178 N.W. 
718, 211 Mich. 166. 

Mont.—Helena Light ft Ry. Co. v. 
Northern Pac. Ry. Co., 186 P. 702, 
67 Mont 93. 

Neb.—Crancer v. Reichenbach, 266 N. 

W. 57, 69, 180 Neb. 646, quoting 
Corpus Juris. 

N.J.-i-BulIowa V. Thermoid Co., 176 
A. 596, 114 N.J.Law 205, reversing 
173 A 925, 12 N.J.Mlsc. 608. 

Or.—^Pacific PinEmce Corporation v. 
Elllnthorpe, 289 P. 1068, 1060, 134 
Or. 601, quoting Corpus Juris. 
Pa.—Moore v. Stevens Coal Co., 173 
A 661, 662, 816 Pa. 664, quoting 
Corpus Juris—National Realty Ap¬ 
praisal Co. V. Art Club of Phila¬ 
delphia, 196 A 189, 142, 129 Pa. 
Super. 99, quoting Corpus Juris. 
RL—Wholey Boiler Works v. Lewis, 
128 A 596, 697, 45 RI. 441, quoting 
Corpus Juris—^Providence Ice Co. 
V. Bowen, 114 A 186, 189, 44 RL 
173, quoting Corpus JUris. 

S.a— Breedin v. Smith, 120 S,B. 64, 
126 S.C. 346. 

Tex.—Slavens v. James, Com.App., 
229 S.W. 817, reversing, Ciy.App., 
211 S.W. 842—^Trinity County Lum¬ 
ber Co. V. Ocean Accident & Guar¬ 
antee Corporation, Com.App., 228 
S.W. 114, reversing, ClvApp., 206 
S.W. 631. 

Va.—^Richmond Engineering ft Mfg. 
Corporation v. Loth, 116 S.B. 774, 
136 Va. 110. 

IS C.J. p 626 note 32. 

Iriuignage sad praotioal oonstmotlou 
Court cannot speculate as to par¬ 
ties’ intent and attribute meaning to 
oontract not disclosed by language 
used or practical construction there- 
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Supply Co. v. Thomas, 144 N.E. 666, 
81 InilApp. 604. 

Surmise or conjeetuxs 
Intent of parties to contract can¬ 
not be founded on surmise or con- 
jecture.-McClellan v. F. A North 
Co., 187 A 837, 14 N.J.Mlsc. 760, af¬ 
firmed 191 A 768, 118 N.J.Law 168. 

6S. U.S.—Shillinglaw v. Commis¬ 
sioner of Internal Revenue, C.aA, 
99 F.2d 87, certiorari denied 69 S. 
Ct 484—In re Chicago ft B. L Ry. 
Co., C.C.Ani., 94 F.2d 296—Chica¬ 
go Title ft Trust Co. v. Fox The¬ 
atres Corporation, C.aAN.Y., 91 
P.2d 907, reversing, D.C., 16 F. 
Supp. 109—^Ruston Drilling Co. v. 

U. S. Fidelity ft Guaranty Co., C 
aAArk, 81 F.2d 943—Sherman v. 
Commissioner of Internal Revenue, 

C. aA, 76 F.2d 810—Robinson v. 
Bowe, C.aAS.D., 73 F.2d 288— 
Dickinson v. Stokes, C.C.AMich., 62 
F.2d 84—^Hunt v. Triplex Safety 
Glass Co. of North America, C.aA 
Mich., 60 F.2d 92—In re Fidelity 
Savings & Loan Ass’n, D.C.CaL, 68 
F.2d 241—^B. D. Stair Corporation 

V. Taylor, aCAMlck, 89 P.2d 788 
, —Crain v. Pure Oil Co., aCAOkl., 

25 P.2d 824—^Keams-Gorsuch Bot¬ 
tle Co. V. Hartford-Falrmont Co., 

D. aN.Y., 1 P.2d SlSWenklns v. 
Southern Pac. Co., D.aCaL, 17 F. 
Supp. 820—American Nat Bank ft 
Trust Co. V. U. S. Fidelity ft Guar¬ 
anty Co., D.C.Ala., 7 F.Supp. 678— 
In re Miller Vein Coal Co., D.a 
Pa., S F.Supp. 607-r-PresBed Steel 
Car Co. V. Union Pac. R Co., C.C. 
AN.Y., 297 F. 788—Hawfceye Com¬ 
mercial Men's Ass'n v. Christy, a 
aAIowa, 294 F. 208—Royal Italian 
Government v,, National Brass ft 
Copper Tube Co., C.C.AN.Y., 294 P. 
23, certiorari denied 44 S.Ct. 402, 
264 U.S. 687, 68 L.Ed. 863—Wege 
V. Safe-Cabinet Co., Mlcb., 249 F. 
696, 161 aaA 606. 

Ala.—Long V. Holden, 112 So. 444, 
216 Ala. 81, 62 AL.R. 536. 

Cal.—^Potts Drug Co. v. Benedict 104 
P. 432, 166 Cal 824, 26 L.RA,N.S., 
609—Skousen, v. Herz, 26 P.2d 498, 
136 CaLApp. 116—Morrison v. Syc¬ 
amore Canyon Gravel Co., 288 P. 

, 84, 102 CalApp. 636—Oliver v. San¬ 
ta Marla Gas Co., 260 P. 333, 86 
CalApp. 616—Stanton v. Santa Ana > 
Sugar Co., 267 P. 907, 84 CaLApp. 
206—White V. Greenwood, 180 P. 
46. iO Cal.App: 118. 

Colo.—^Brennan v. Monson, 60 P.2d. 
534, 97 Colo. 448. . 

Del—Pope Y. Landy, Super., 1 A2d 
589. 

I Fla.—^McGhee Interests v. Alexander 
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' iq'at. BaJikf 135 So. 546, 102 Pla. 
140. 

Idaho.— Hinsch v. Mothom, 268 P. 
540, 44 Idaho 639. 

HI —Carson Pirie Scott & Co. v. Par¬ 
rott 178 NJ3. 498, 846 IlL 262, 81 
A-L-E. 1262, affirming 261 Ill.App. 
200—Bspenchled v. Yeager, 278 IlL 
App. 608—North Avenue State 
Bft TiTr V. Nichols, 262 llLApp. 366— 
Hood V. Community High School 
• DIst No. 304, Christian County, 
238 IlLApp. 451. 

I(,^a._First Nat Bank v. Branagan, 

198 N.W. 669, 198 Iowa 463, 84 A 
Ii.R. 548, modified on other grounds 

199 N.W. 972. 

Ky.—Geary-Gay Motor Co. v. Chas- 
teen, 58 S.W.2d 893, 248 Ey. 283 
—Hendrix Mill & Lumber Co. v. 
Meader, 16 S.W.2d 482, 228 Ey. 
844—Pox V. Buckingham, 14 S.W.2d 
421, 228 Ey. 176—Eoppers Co. v. 
Asher Coal Mining Co., 11 S.W.2d 
114, 226 Ey. 492—Muncey Coal 
Mining Co. v. Muncey, 268 S.W. 
298, 206 Ey, 638—White Star Coal 
Co. V. Pursifull, 217 fiLW. 1020, 
186 Ey. 697. 

La.—Salles v. Stafford, Derbes & 
Boy, 137 So. 62, 173 La. 361, an¬ 
nulling 132 So. 140, 17 La.App. 440 
—Jackson v. Jackson, App^ 163 So. 
176—Holmes v. Saenger Amuse¬ 
ment Ca, 132 So. 269, 16 LsLApp. 
673. 

Me.—Salmon Lake Seed Co, v. Fron¬ 
tier Trust Co., 158 A 671, 180 Me. 
69—Bar Harbor & Union Elver 
Power Co. v. Foundation Co., 149 
A 801, 129 Me. 81. 

Md.—Buffalo Pressed Steel Co. ▼. 

Elrwan, 118 A 628, 188 Md. 60. 
Mass.—Marcelle, Inc. v, Sol, & S. 
Marcus Co., 175 NJL 88, 274 Masa 
469, 74 AIxR. 1012—Lovell v. Com- 
monwealtli Thread Co., 172 N.a 77, 
272 Mass. 138. 

Minn.—Gassert v. Anderson, 276 N. 
W. 808. 

Mo.—Fulkerson v. Great Lakes Pipe 
Line Co., 76 S.W.2d 844, 335 Mo. 
1068, affirming 60 S.W.2d 71, 227 
MoApp. 882, and followed in Shoe¬ 
maker V. Great Lakes Pipe 'Line 
Co., 75 S.W.2d 849, affirming 60 S. 
W.2d 76, 227 Mo.App. 941—Baldwin. 
V. Corcoran, 7 S.W.2d 967, 320 Mo, 
813—St Louis Union Trust Co. v. 
MacGovem & Co., 249 S.W. 68, 297 
Mo, 627—General Contract Pur- 
' chase Corporatloil v. Alcorn, 47 
S.W.2d 162, 226 MoApp. 1026— 
Swarts V. Hiler, App., 207 S.W. 258. 
Mont—Wells-Dickey Co. v. Embody, 
266 P,' 869, 82 Mont 160—Union 
Cent Life Ins. Co. v. Jensen, 237 
■ P. 618, 74 Mont 70. 

,N.M.—Fancher v. Board of Com’rs 
of Grant County, 210 P. 287, 28 N. 
M. 179. 

N.J.—Bullowa V. Thermold Co., 176 
A 696, 114 N.J.Law 206, reversing: 
173 A 925, 12 N.j;Misc, 608—Clott 
V. Prudential Ins. Co. of America, 


176 A 203, 114 N.J.Law 18, af¬ 
firmed 178 A. 747, 115 N.J.Law 114 
—Eelly V. Guarantee Trust Co., 168 
A 413, 114 N.J.Eq. 110, reversing 
164 A 84, 112 N.J.EQ. 130, 

N.T.—Thompson-Starrett Co. v. Otis 
Elevator Co., 2 N.B.2a 86, 271 N. 
T. 36, reversing 284 N.Y.S. 866, 246 
App.Dlv. 685—Wlrth & Hamid Fair 
Booking v. Wlrth, 192 N.E. 297, 
265 N.Y. 214, modifying 269 N.Y.S. 
709, 240 App.Div. 413, and motion 
granted and reargument denied 193 
N.E. 296, 265 N.Y. 610—Edward S. 
MltchelL Inc. v. Dannemann Hos¬ 
iery Mills. 179 N.B. 89, 258 N.Y. 
22, reversing 249 N.Y.S. 914, 233 
App.Dlv. 707—Union Trust Co. of 
Rochester v. Eaplan, 292 N.Y.S. 
162, 249 App-Div. 280—Rodgers v. 
City of New York, 226 N.Y.S. 486, 
222 App.Dlv. 564—Serota v. Se- 
rota, 6 N.Y.S.2d 68. 168 Misc. 27— 
In re Valverde’s Estate, 266 N.Y. 
S. 484, 148 Misc. 49, 347, affirmed 
In re Valverde's Adm'x. 273 N.Y. 
S. 871, 242 App.Div. 653—Von der 
Horst V. Volinsky, 248 N.Y.S. 626, 
137 Misc. 182—Collins v. Central 
Trust Co. of Rochester, 281 N.Y.S. 
251. 183 Misc. 93. 

N.C.—Edwards v. Jefferson'Standard 
Life Ins. Co., 92 S.B. 696. 173 N. 
G 614. 

Ohio.—Bloaser v. Bnderlln, 148 N.E. 
898, 118 Ohio St 121—First Nat 
Bank of Van Wert v. Houtzer, 117 
N.E. 388, 96 Ohio St 404. 

Okl.—Harrell v. Clarke, 51 P.2d 720, 
174 OkL 623—Washoma Petroleum 
Co, T. Bason Oil Co., 49 P.2d 709, 
178 OkL 480—Lehr v. Melton, 44 
P.3d 111, 172 OkL 150—American 
Nat Bank v. Hensley, 39 P.2d 34, 
170 OkL 109—Chicago, R, L, & P. 
Ry. Co. V. Baaey, 246 P. 626, 118 
OkL 87—Gypsy Oil Co. v. Ponder, 
218 P. 663, 93 Okl. 181. 

Or.—Parsons v. Boggle, 11 P.2d 280, 
139 Or. 489. 

Pa,—Robinson v, Stover, 182 A 146, 
820 Pa. 808—Commonwealth v. 
Nelson-Pedley Const Co., 164 A 
388, 308 Pa. 174—Laurel Hill Col¬ 
lieries V. Benjamin, 164 A 312, 
308 Pa. 110—Daniels v. Lehigh 
Portland Cement Co., 126 A 761, 
281 Fa. 358—OBlackbum v. You- 
ghlogheny & Ohio Coal Co. of 
Pennsylvania, 168 A 351, 110 Pa. 
Super. 662—Moore v. Tyler, 86 Pa. 
Super. 261. 

R. L—Phillips V. Columbus Whole¬ 
sale Grocery Co., 19? A 197. 

S. C.—^Hyder v. Metropolitan Life Ins. 
Co.. 190 S.E. 239, 183 S.C. 98. 

Tenn.—Conley v. Pacific Mut. Life 
Ins. Co., 8 TennApp. 405. 

Tex.—Southern Travelers’ Ass’n v. 
Wright Coxn-App., 34 S.W.2d 823, 
reversing, ClvApp., 20 S.W.2d 1093 
—^Reynolds v. McMan Oil & Gas 
Co., ComuApp., 11 S.W.2d 778, re¬ 
versing, ClvApp., 279 S.W. 989, 
and rehearing denie4. ComApp., 14 
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S.W.2d 819—Cooley v. Buie, Com. 
App., 291 S.W. 876, reversing. Civ. 
App., 284 S.W. 702—Hart v. Light 
& Jones, Com.App., 245 S.W. 671, 
reversing Light v. Hart, Civ.App., 
193 S.W. 740—^Western Indemnity 
Co. V. Southern Surety Co., Com. 
App., 223 S.W. 179, reversing 
Southern Surety Co. v. Western 
Indemnity Co„ Civ.App„ 190 S.W. 
837—State Nat Bank of Corpus 
Chrlsti V. Morgan, Civ.App., 123 S. 
W.2d 1036, error granted—Hinson 
V. Noble, ClvApp., 122 S.W.2d 1082 
—Glasgow V. John Hancock Mut 
Life Ins. Co., Civ.App., 117 S.W. 
2d 888—Walters v. Great Nat. Life 
Ins. Co., CivApp., 92 S.W.2d 1136, 
error granted — Balley-Moline 
Hardware Co. v. Modem Woodmen 
of America, ClvApp., 89 S.W.2d 
246—Pecos Mercantile Co. v. Tex- 
lite, Inc., Civ.App., 65 S.W.2d 811, 
affirmed Texlite, Inc. v. Pecos Mer¬ 
cantile Co., Com.App.. 96 S.W.2d 
73—Holt V. Wilson, Civ.App., 55 
S.W.2d 580—Schoellkopf v. Bryan, 
CIv.App., 284 S.W. 339. 

Utah.—Murphy v. Salt Lake City, 
236 P. 680, 65 Utah 295. 

Vt—Spaulding v. Mutual Life Ina 
Co. of New York. 117 A'876, 96 Vt 
67. 

Va—Sewajfd v. American Hardware 
Co., 171 S.E. 660, 161 Va 610— 
Hopkins V. Le Cato. 128 S.B. 66. 
142 Va 769—Richmond Engineer¬ 
ing & Mfg. Corporation v. XiOth, 
116 S.E. 774, 186 Va 110. 

Wash.—^Roaa v. Cappon, 65 P.2d 829, 
186 Wash. 889—^Burkhelmer v. 
City of Seattle, 299 P. 381, 162 
Wash. 646—Northwestern Lumber 
Co. V. Bloom, 237 P. 296, 136 
Wash. 196—Wick v. Western Un¬ 
ion Life Ins. Co., 175 P. 958, 104 
Wash. 129—^Puget Sound Interna¬ 
tional Ry. V. City of Everett 175 
P. 40, 103 Wash. 496. 

Wla—Greene v. Donner, 223 N.W. 
427, 198 Wla 122—Schuhknecht v. 
Robers, 212 N.W. 667, 192 Wla 276. 
13 CJ. p 524 note 29. 

Bj^ressed or apparent intention 
Intention expressed or apparent In 
writing, not real intention, is sought 
and controls In the absence of rec¬ 
ognized grounds for reformation. 

N.J. — Zurich General Accident & 
Liability Ins. Co. v. Atnerican 
Mut Liability Ins. Co. of Boston, 
192 A 887, 118 N.J.Law 317— 
Com Exchange Nat Bank & Trust 
Co. of Philadelphia v. TaubeL 176 
A 65, -118 N.J.Law 606. 

N.Y.—^Hutchison v. Ross, 187 N.E. 
65, 262 N.Y. 381, 89 AL.R. 1007, 
affirming Ross v. Ross, 263 N.Y.S. 
871, 238 App.Div. 626, reversing in 
first action 248 N.Y.S. 418, 137 
Misc. 796. affirming Hutchison v. 
Ross,, 268 N.Y.S. 889, 233 App.Dlv. 
516, affirming in second action 
Ross V. Ross, 248. N.Y.S. 418, 137 
Mlsa 796, reargumcnt denied .188 
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from the four comers of the instrument,and meaning^ must be determined by its contents 
when such contract is clear and unequivocal, its alone;®® and a meaning cannot be given it other 


N.E. 102, 262 N.T. 643, 39 A-L.R. 
1023. 

Oosmton ox nozmal mean ing 
The principal thing to be deter¬ 
mined is the common or normal 
meaning of the writing at the time 
It was made.—Blackard v. National 
Biscuit Co, 132 A. 886, 126 Me. 201. 

Buttes and responsihlUaes 

Duties and responsibilities imposed 
by contract should be ascertained 
from contract, not by declaring legal 
relation which contract creates be¬ 
tween partlea—Hilker v. Western 
Automobile Ins. Co. of Ft. Scott, 
Kan, 285 N.W. 413. 204 Wla. 1, af¬ 
firming 231 N.W. 257, 204 Wla L 

Vstnra and dhaxaetex of oontxaot 

(1) The legal nature and character 
of a written contract are determined 
primarily from the contents of the 
agreement 

Xj.g. — Intermountain Building & 
Loan i^s’n v. Qallegoa CC.A-Aria, 
78 F.2d 972, certiorari denied 56 
S.Ct 172, 296 U.S. 639, 80 L.Ed. 
464—Suburban Imp. Co. v. Scott 
Lumber Co, C.C.A.W.Va, 69 F.2d 
711, 87 A.L.B. 665, certiorari de¬ 
nied Scott Lumber Co. v. Subur¬ 
ban Imp. Co., 68 S.Ct 128, 287 U. 
S. 660, 77 LJJcL 669. 

Conn.— Adler, Salzman & Adler v. 
Ammerman Furniture Co., 123 A. 
268, 100 Conn. 228. 

Fla—South Florida Amusement & 
Development Co. v. Blanton, 116 
So. 869, 95 Fla 885. 

Oau-McKibben v. Fourth Nat Bank, 
122 S.a 891, 82 GaApp. 222. 
Idaho.— Wallace Bank & Trust Co. v. 
First Nat Bank, 287 P. 284, 40 
Idaho 712. 

vrtLTx . —Dltzen v. Given, 82 P.2d 448, 
139 Kaa 606. 

Mo.—Kolb V. Golden Rule Baking 
Ck>., 9 S.W.2d 840, 222 MoApp. 
1068. 

Mont—Union Central Life Ina Co. v. 
Audet 21 P.2d 63, 94 Mont 79, 92 
A.L.R. 671. 

N-X—McClellan v. F. A. North Co., 
187 A- 837, 14 N.J.MIsc. 760, af¬ 
firmed 191 A. 753, 118 N.XLaw 68. 
N.Cl—Shipplet Concrete Co. v. Pied¬ 
mont Traction Co., 99 BM. 197, 
177 N.C. 408. 

(2) When the terms of a contract 
conform to the name given to It 
there is no room for dispute as to its 
nature.—Cawhon v. McAllister, 290 
S.W. 816, 217 Ky. 661. 

InstsosuBitf of dlsposlttro oharaeter 
' Buie that Intent should he de¬ 
duced. if possible, from written ex¬ 
pression applies to all written uni¬ 
lateral Instruments of dispositive 
oharaeter.—In re Lummls, 166 N.T. 
& 936, 101 Mlsc. 258. 


Banguage of wxlttng oousldersd 
U.S.—Bricknell v. St Joseph Stock 
Yards Bank, C.C.A.Neb., 81 F.2d 
471. 

Iowa—^Frank Cram & Sons v. Cen¬ 
tral Trust Co. of Des Moines, 216 
N.W. 71, 205 Iowa 408. 

Mo.—Enright v. Schaden, 242 S.W. 
89—C. H. Sternberg & Sons v. 
Nodaway Drainage Dist. No. 2, 218 
S.W. 960, 203 Mo.App. 131. 

N.J. — George P. Hewson Cp. v. 
Spannhake. 180 A. 508, 15 N.J. 
Misc. 281. 

N.C.—Chambers v. Byera 199 S.B. 
898, 214 N.a 378. 

Ohio.—^Donaldson v. Sutherland Mfg. 
Co., 6 Ohio N.P.,N.S., 425, affirmed 
Sutherland Mfg. Co. v. Donaldson, 
8S N.E. 1138, 78 Ohio St 399, 63 
Cinc.L.Bul. 83. 5 Ohio L.R. 614. 
OkL—Spring v. Major, 269 P. 125, 
126 OkL 150—Cherokee Oil & Gas 
Co. v. Lucky Leaf Oil & Gas Co.. 
242 P. 214, 116 OkL 121, 45 A.L.R. 
698. 

Va—Town of Ashland v. Newman, 
175 SJL 724, 176 SJB. 470, 163 Va 
509. 

Wash.—Craig v. Richfield Oil Co. of 
California 10 P.2d 216, 167 Wash. 
664. 

W.Va—^Blue Creek Development Co. 
V. Howell, ISS S.E. 699, 101 W.Va 
748—Bntler v. Carlyla 100 S.EL 
786, 84 W.Va 758, 

AmMgnons contract 
If no competent direct testimony 
Is adduced to shed light on the in¬ 
tention of the parties to an am¬ 
biguous contract the court must re¬ 
sort to the plain terms of the entire 
instrument—Holmes v. Eilgora 103 
So. 825, 89 Fla 194. 

Implied obUgatton of paittes 
One of the implied obligations in 
every written contract requires the 
parties thereto to see that the docu¬ 
ment reflects their true agreement, 
and, if it does not to have it cor¬ 
rected so as to do so.—Browne v. 
Gajaji. LaApp., 173 So. 485, reversed 
on other grounds 175 So. 486. 
Stattttozy provislonB 

(1) Statutes governing construc¬ 
tion of written agreements simply 
codify the common rule and do not 
intend to add to or take from the 
contract as written, but simply to 
show what the parties meant by 
what they said.—Pacific Indemnity 
Co. V. California Electric Works, Cal. 
App., 84 P.2d 313. 

(2) Under some statutes, the in¬ 
tention of the parties to a written 
contract Is to be ascertained from 
it alone, if possible. 

Cal.—Babbitt v. Union Indemnity 
Co.. 35 P.2d 1066, 140 CaLApp. 575 
—Toms v. Heilman, 1 P.2d 31. *16 
CaLApp. 74^ 


OkL—Hicks V. Mid-Kansas Oil & 
Gas Co., 76 P.2d 269—Woods v. 
Davis, 7 P.2d 905, 155 OkL 6. 

(8) Under some statutes, the of¬ 
fice of a judge in construing an in¬ 
strument is simply to ascertain and 
declare what is In terms or sub¬ 
stance contained therein.—^Kinney v. 
Schlussel, 289 P. 818, 116 Or. 376. 
Going beyond turtnunent 
Under certain well-defined excep¬ 
tions it is permissible for a court 
to go beyond the language of an 
Instrument for its true interpreta¬ 
tion.—^Reconstruction Finance ^Corpo- 
ratlon v, Gossett, Tex, 111 S.W.2d 
1066. 

Mi Ala.—Greenberg v. Ray, 108 Sa 
386, 214 Ala. 481—Smith Sons 
Lumber Co. v. Steiner, Crum & 
WeiL 85 So. 768, 204 Ala. 306. 

CaL—Gelgud v. Los Angeles Rock 
& Gravel Co., 68 P.2d 678, 14 CaL 
App.2d 604. 

Ill.—In re Cook’s Estate, 282 IllApp. 
412. 

La.—Holmes v. Saenger Amusement 
Co., 132 So. 269, 16 La.App. 678. 
Mo.—^Puryear-Meyer Grocer Co. v. 
Cardwell Bank, App., 4 S.W.2d 
ISgi—Kolb V. Golden Rule Baking 
Co., 9 S.W.2d 840, 222 Mo.App. 
1068. 

Tex.—^Radford v. McNeny, Com.App., 
104 S.W.2d 472, reversing McNeny 
V. Radford, Civ.App., 70 S.W.2d 
824—Hart v. Light & Jones, Com. 
App., 245 S.W. 671, reversing Light 
V. Hart, av.App., 193 S.W. 740. 
IntoLtionB and purposes 
Where persons commit their 
agreements to writing,, their Inten¬ 
tions and purposes cannot be sought 
outside the four comers of the writ¬ 
ten instrument—Bank of Napoleon- 
yille V. Knobloch & Rainold, 80 So. 
214, 144 La. 100. 

65. U.S.—Dickinson v. Stokes, C.C, 
AMlch., 62 P.2d 84—Fabian v. 
Provident Life & Accident Ins. 
Co.. D.C.MiniL, 6 F.Supp. 806—Gen¬ 
eral Supply Co. v. Marden, Orth & 
Hastings Co.. CCA-N.J.. 276 F. 786 
—Salant v. Fox, C.C.A.Pa., 271 F. 
449—Johnson v. Grand Fraternity, 
Colo., 266 F. 929, 167 C.C.'A. 221. 
Ala.—W. T. Smith Lumber Co. v. 
Fox 164 So. 218, 26 AlaApp. 687, 
reversed on other grounds 164 So. 
214, 231 Ala. 159. 

Ark.—Eason v. Simon, 23 S.W.2d 986, 
180 Ark. 886—Stoops v. pank of 
Brinkley, 226 S.W. 698, 146 Ark. 
104. 

Conn.—Lakitsch v. Brand, 121 A. 866, 
867, 99 Conn. 888, quoting Cotpn* 
goxia. 

Fla.—McGhee Interests v. Alexander 
Nat Bank. 136 So. 646, 102 Fla. 
140. 
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than that expressed.®* Hence words cannot be j read into a contract which import an intent wholly 


Idaho.— Tapper v. Idaho Irr. Co., 210 
p. 531, 594. 86 Idaho 78, quoting 
Oorpna Jurla. 

lu.—Decatur Lumber & Mfg. Co. v. 
Crall, 188 N.B. 228, 850 Dl. 319, 
reversing 264 IILApp. 244—Stipa- 
Qowich V. Sleeth, 181 N.E. 682, 349 
IlL 98 —Green v. Ashland Sixty- 
Third State Bank, 178 N.E. 468, 
346 HL 174—Bnglesteln v. Mints, 
177 N.E. 746, 845 Ill. 48—Wllken 
V. Citizens’ Nat Bank of Paris, 18 
N.B.2d 251, 298 HLApp. 38. 

gjm,— Wood V. Ozark Pipe Line Co., 
46 P.2d 614, 616, 142 Kan. 338, 
quoting Corpus Jhils—Hazelton v. 
Chaffin. 197 P- 870, 871, 109 Kan. 
176, citing Corpus Jails. 

La.— Holmes v. Saenger Amusement 
Co., 132 So. 269, 15 La.App. 673. 

Md.— Hambleton & Co. v. Union Nat 
Bank of Pittsburgh. 157 A. 404, 
161 Md. 318. 

Mass.—Gordon ft Dilworth v. Abbott 
154 N.K 523, 268 Mass. 36. 

Miss.—Sumter Lumber Co. v. Skip¬ 
per, 184 So. 296, suggestion of er¬ 
ror overruled 184 So. 836. 

Mont.—Stevens v. Steck, 66 P.2d 7, 
101 Mont S69^New Home Sewing 
Mach. Co. V. Songer, 7 P.2d 288, 
91 Mont 137. 

Neb.—Farmers Educational ft Co¬ 
operative Union of America v. 
Farmers Educational ft Co-opera¬ 
tive State Union of Nebraska, 276 
N.W. 464—Crancer v. Reichenbach, 
266 N.W. 57, 59, 180 Neb. 646, quot¬ 
ing Corpus Juris. 

Okl.—Empire Oil ft Refining Co. v. 
Babson, 77 P.2d 682. 

Or.—Pacific Finance Corporation v. 
Ellinthorpe, 289 P. 1058, 1060. 184 
Or. 601, quoting Corpus Juris. 

Pa—Moore v. Stevens Coal Co., 178 
A 661, 662, 316 Fa 664, quoting 
Corpus Juris—Greek v. Wylie, 109 
A 629, 530, 266 Pa 18. quoting 
Corpus Juris—National Realty Ap¬ 
praisal Co. V. Art Club of Phila¬ 
delphia 196 A 139, 142, 129 Pa 
Super. 99, quoting Corpus Juris— 
Clark ft Son v. Ley, 1 PaDlst ft 
Co. 437. 

ILL—Providence Ice Co. v. Bowen, 
114 A 186, 189, 44 R.L 173, quoting 
Corpus Juris. 

Utah.—Rlchlands Irr. Co. v. West- 
view Irr. Co., 80 P.2d 468. 

Ya—Utz V. Shackelford, 121 SJE. 
880, 188 Va 690. 

Wash—North Pacific Finance Corp. 

V. Howell-Thompson M. Co., 298 P 
424, 426, 162 Wash. 387, quoting^ 
Corpus Jttrla 

Wla—Schuhknecht v. Bobers, 212 N. 

W. 657, 192 Wte. 276. 

18 C.J. p 626 note 33. See also 9 
aJ. p 706 note 86 [a]. 

Ohaiaottr of oontxaefe 
A contract which expresses the 

intent of the parties as to the char¬ 


acter of the contract must be con¬ 
strued as written. — Thompson v. 
Sweet, 17 P.2d 308, 91 Colo. 652. 
OonstmotloiL oontiact 
If the language of the construction 
contract is plain and explicit, its 
terms must controL 
Ill.—Alton, etc., R. Co. v. Northcott, 
16 m 49. 

Wash.—Olson v. Snake River Valley 

R. Co., 60 P. 166, 22 Wash. 189. 
Bvidsnee of usage 

It has been held that where a gas 
company contracts to deliver gas at 
a stipulated price, It is in contra¬ 
vention of the terms of the contract, 
as evidenced by a writing, to prove 
a usage which would require the 
payment of a sum for meter rent In 
addition to the stipulated price.— 
Capital Gas, etc., Co. v. Gaines, 49 
S.W. 462, 20 E:y.L. 1464. 

68. U.S.—New Tork Cent. R. Co. v. 
Mohney, Ohio. 40 S.Ct 287, 252 U. 

S. 152. 64 L.Ed. 502, 9 AL.R. 496 
—^In re Chicago & B. L Ry. Co., C. 
CLAIll., 94 P.2d 296—^MacDonald v. 
Commissioner of Internal Revenue, 
C.C.A, 76 F.2d 613—Haynes v. Un¬ 
ion Carbide ft Carbon Corporation, 
C.C.AInd., 46 P.2d 4, certiorari de¬ 
nied 61 S.CL 660, 283 U.S. 857, 76 
LJSd. 1464—Associated Industrial 
Ins.* Co. V. Ellis, D.C.Tex., 16 F.2d 
464, affirmed, C.CA,, Ellis v. As¬ 
sociated Industries Ins. Co., 24 F. 
2d 809, certiorari denied 49 S.Ct 
92, 278 U.S. 649, 78 L.Ed. 661— 
Salant v. Fox, C.C.APa., 271 F. 449 
—^National Pub. Co. v. Internation¬ 
al Paper Co.,, C.aAN.T., 269 F. 
908—^ur Motor Lighting Co. Y, 
Eclipse Mach. Co., N.T., 243 F. 
600, 166 C-OA 298, affirming, D.C.. 
237 F. 89. 

Ark.—St Louis Southwestern Ry. 
Co. V. Cook-Bahlau Feed Mfg. Co., 
68 S.W.2d 428, 187 Ark. 106— 
Brotherhood of Railway Trainmen 
V. Deaton, 1 S.W.2d 61, 176 Ark. 
738—Nakdlmen v. Brazil, 198 S.W. 
624, 131 Ark. 144. 

Conn.—Lskitsch v. Brand, 121 A 
865, 867, 99 Conn. 388, quoting 
Corpus Juris. 

Idaho.—Tapper v. Idaho Irr. Co., 210 
P. 691, 694, 36 Idaho 78, quoting 
Corpus Juris. 

Ind.—Higgins v, St Joseph Loan ft 
Trust Co., 186 N.E. 910, 98 Ind- 
App, 674—^Buddenberg v. Welch, 
186 N.E. 866, 97 Ind.App. 87. 
Kan.—Wood v. Ozark Pipe Line Co.. 
46 P.2d 614, 616, 142 Kan. 338, 
quoting Corpus Juris. 

Ky.—Niagara- Fire Ins. Co. v. Mul¬ 
lins, 291 S.W. 760, 218 Ky. 478. 
Md.—^American Automobile Ins. Co. 
V. Fidelity ft Casualty Co. of New 
York, 152 A 628. 169 Md. 631. 
Mass.—Stony Brook R. Corporation 
V. Boston ft M. R. R., 167 N.E. 
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607, 260 Mass. 379, 53 AL.R. 700. 
followed in ‘Nashua ft Lowell R. 
Corporation v. Boston ft Maine R. 
R., 167 N.B. 611, 260 Maas. 387. 
Mich.—Edison Sault Electric Co. v. 
Manlstlque Pulp ft Paper Co., 270 
N.W. 799, 278 Mich. 692—Dunn v. 
Detroit Federation of Musicians. 
Local No. 5, American Federation 
of Musicians, 266 N.W. 581, 268 
Mich. 698. 

Mo.—Martin v. Travelers' Ins. Co., 
276 S.W. 380, 810 Mo. 411, 41 AL. 

R. 1872, certified from, App., 247- 

S. W. 1024. 

Mont.—State v. Moody. 230 P. 675, 
71 Mont 473—Union Bank ft Trust 
Co. V. Hlmmelbauer, 181 P. 332, 56 
Mont. 82. 

Neb.—Craneer v. Reichenbach, 266 N. 
W. 67, 6.9, 130 Neb. 646, quoting 
Corpus Juris. 

Nev.—Talbot v. Nevada Fire Ins. 
Co., 283 P. 404, 52 Nev. 145, re¬ 
hearing denied 286 P. 1118, 52 Nev. 
145. 

N.Y.-^. Hungerford Smith Co. v. 

Lamborn, 200 N.T.S. 292. 

Ohio.—Cohn-Hall-Marx Co. v. Vanos- 
dall, 167 N.E. 908, 25 Ohio App. 
360. 

OkL—Hicks V. Mid-Kansas Oil ft Gas 
Co., 76 P.2d 269—^Druggists’ Mut 
Fire Ins. Co. of Iowa v. Shaw, 41 
P.2d 69, 170 OkL 610—MaJdns v. 
Shellenbarger, 289 P. 716, 144 OkL 
68—Shaw V. Gmmblne, 278 P. 311, 
137 OkL 96—^Breeding v. Rltterhoffi 
259 P. 227, 126 OkL 226. 

Or.—^Pacific Finance Corporation v. 
Ellinthorpe, 289 P. 1068, 1060, 184 
Or. 601, quoting Corpus JUrls. 

Pa.—^Moore v. Stevens Coal Co., 178 
A 661, 662, 316 Pa. 664, quoting 
Corpus Juris—Greek v. Wylie, 109 
A 629, 680, 266 Pa. 18, quoting 
Corpus Juris—National Realty Ap¬ 
praisal Co. v. Art Club of Phila¬ 
delphia, 195 A 139, 142, 129 Pa. 
Super. 99, quoting Corpus Juris. 

R. I.—Providence Ice Co. v. Bowen, 
114 A 186, 189, 44 R.L 173, quot¬ 
ing Corpus Jurl^ 

S. C.—Breedln v. Smith. 120 S.E. 64, 
126 S.a 346. 

Tex. — Western Indemnity Co. v. 
Southern Surety Co., Com-App., 223 
S.W. 179, reversing Southern Sure¬ 
ty Co. V. Western Indemnity Co., 
ClvApp., 190 S.W. 887—Walters v. 
Great Nat Life Ins. Co., ClvApp., 
92 S.W.2d 1136, error granted— 
Sohoellkopf v. Bryan, Clv.App., 284 
S.W. 889. 

Utah.—PaggI V. Skllris, 179 P. 729, 
64 Utah 88. 

Va.—Country Club of Portsmouth v. 

WUklns, 186 S.E. 23, 166 Va. 326. 
Wash.—North Pacific Finance Corp. 
V. Howell-Thompson M. Co., 298 
P.. 424, 426, 162 Wash. 387, quoting 
Corpus juris—Brooks v. Brumfield 
226 P. 232, 129 Wash. 86L 
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unexpressed when the contract was executed.®^ 
Where the contract evidences care in its prepara¬ 
tion, it will be presumed that its words were em¬ 
ployed deliberately and with intention.®® 

Each contract must be construed according to its 
own terms or tenor,*® and the language employed 
must be construed with reference to the context^® 


and to the facts of the particular case.^l 

It is not the province of the court to alter a 
contract by construction of to make a new contract 
for the parties; its duty is confined to the inter¬ 
pretation of the one which they have made for 
themselves,'^® and, in the absence of any ground 
for denying enforcement, to enforcing or giving 


W.Va,—Strother, Sale, Curd & St 
Clair V. McDowell County Nat 
Bank, 166 S.E. 818, IIS W.Va. 75. 
Wla—^Marks Bros. Co. v. Goossen, 
. *22 N.W. 818, 197 Wla. 662—Greasy 
Corporation v. Dunning, 196 N.W. 
776, 182 Wis. 388. 

13 C.J. p 626 note 34. 
a'atnral, ohvloiii^ and logical meaiu 
mg 

(1) Language of written Instru¬ 
ment cannot escape Its natural and 
logical meaning, if unambiguous.— 
Tlhotson & Wolcott Co. v. Scottdale 
Mach. & Mfg. Co., 165 NJS!. 409, 23 
Ohio App. 899. 

(8) The positive and explicit lan¬ 
guage of a contract mnst he given 
Its obvious meaning.—Serota v. Se- 
rota, 6 N.T.S.2d 68. 168 Mlsc. 27. 
Court of eautty 

Where a contract la In writing, 
under seal, the language Is unam¬ 
biguous and can have hut one mean¬ 
ing; a court of equity will not give 
It another meaning hy interpretation. 
—Elam V. Vord, 134 S.B. 670, 146 
Va. 636. 

BaLstenee of right to equltahle reUtf 
That party may have right to 
equitable relief of cancellation or 
reformation of contract does not af¬ 
fect question of its construction, 
where no such relief Is sought— 
Southern Travelers’ Aas’n v. Wright 
Tex.ConLApp., 34 S.W.2d 823, revers¬ 
ing, dvApp., 20 S.W.2d 1093. 
Self-serving de<darstioBs 

(1) Court must construe Instru¬ 
ment according to plain meaning 
and legal effect and will not be di¬ 
verted by self-serving declarations 
of Interested parties that conflict 
with the object and clear meaning 
of the Instrument—Lanasa v. Beggs, 
151 A. 21, 169 Md. 311. 

(2) Mere statement In contract 
that one of parties Is contending 
that he Is entitled to other rights 
than those given by eontiuct does 
not alter effect of contract's clear 
expression of agreement actually 
made.—Snyder Independent School 
Dlst V. Shaw, 88 S.W.2d 86, 126 Tex. 
348, affirming Shaw v. Snyder Inde¬ 
pendent Scshool Dlst, CivAipp., 67 S. 
W.2d 876. 

87. Idaho.—Tapper v. Idaho In*. Co., 
210 P. 591, 694. 86 Idaho 78, quot¬ 
ing Corpus Jhrls. 

Kan.—Wood v, Ozark Pipe Line Co., 
46 P.2d 614, 616, 142 Kan. 833, 
quoting Oorpns Jtuds. . 


Mich,—Pox V. Detroit Trust Co., 281 j 
N.W. 399, 286 Mich. 669. | 

Pa.—National Realty Appraisal Co. 
v. Art Club of Philadelphia, 195 A 
139, 142, 129 Pa.Super. 99. quoting 
Corpus Juris, 

R.I.—Providence Ice Co. v. Bowen, 
114 A 186, 189, 44 KL 173, quot¬ 
ing Corpus Jhrls. 

18 CJ. p 626 note 36. 
flR Idaho.—^Tapper v. Idaho Irr. Co., 
210 P. 591. 594, 36 Idaho 78, quot¬ 
ing Corpns Jhris. 

K a n .—^Wood v. Ozark Pipe Line Oo., 
46 P.2d 614, 616, 142 Kan. 333, 
quoting Corpus Juris. 

N.Y.—Schwelnburg v. Altman, 130 N. 
T.S. 87, 146 App.Dlv. 877, affirmed 
101 1121, 207 N.T. 681. 

Pa.—Moore v. Stevens Coal Co., 178 
A 661, 316 Pa. 664. 

K-L—Providence Ice Co. v. Bowen, 
114 A 186, 189, 44 R.L 173, quot¬ 
ing Corpns Juris. 

«a. Iowa.—Duke *v. Tyler, 280 N.W. 

319, 209 Iowa 1346. 

Mass.—Lovell v. Commonwealth 
Thread Co., 172 N.E. 77, 272 Mass. 
138. 

Ohjeot and purpoiM 
Court should gather object and 
purposes of parties from language 
of their contract rather than from 

formulas applied to other cases._ 

Brown v. Bedell. 188 N.E. 641, 268 N. 
T. 177, reversing 262 N.T.S. 926, 238 
App-Div. 812, affirming 265 N.T.S. 
263, 148 MIso. 660, and reargument 
denied 191 N.B. 610, 264 N.Y. 463 
motion denied 191 NJl 641, 264 N.T 
513. 

70. U.a—Bxum V. Laub, C.C.ATex. 
87 P.2d 73. 

ni.-^Sumner v. Smysor, 273 DlApi). 
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71. Cal.—Adamson v. Paonessa, 179 
P. 880, 180 Cal. 167. 

Wla.—First Trust Co. In Oshkosh v. 
Maxcy, 282 N.W. 81. 

74 U.S.—City of Orlando v. Mur¬ 
phy, CCA-FIa., 84 P.2d 531, cer¬ 
tiorari denied Murphy v. City of 
. Orlando, 67 S.Ct 46, 299 U.S. 680, 
81 L.Eid. 427—Golutobla Gas Co. v. 
Holbrook, aC.AKy., 81 P.8d 417— 
H. W, Golden & Son v. Inliabitants 
of Town of Marblehead, aC.A 
Mass., 68 r.2d 875—Order of Unlt- 
, ed Commercial Travelers of Amer¬ 
ica V. Shane, aaAS.D., 64 F.2d 66 
—O’Connor v. Great I^Oeos Pipe 
Line Co., CCAuMo., 68 F.2d 623, af¬ 
firming, D.a, 2 P.Supp. 721— 

702 


Coriell v. Morris White, Inc., Gc. 
AN.Y,, 64 P.2d 266, certiorari de¬ 
nied National Surety Co. v. Cor- 
nlell, 52 S.Ct 578, 286 U.S. 653, 76 
luBd. 1288, and certiorari granted 
62 S.CL 578, 286 U.S. 537, 76 L,Ed. 
1276, reversed on other grounds 63 
S.Ct 678, 289 ‘u.S. 426, 77 
1300, 88 AL.R. 1231—Henrietta 
Mills V. Commissioner of Internal 
Revenue, C.C,A, 52 P.2d 931— 
Haynes v. Union Carbide & Carbon 
Corporation, GGAInd., 46 P.2d 4, 
certiorari denied 61 S.Ct. 660, 288' 

U. 'S. 867, 75 L.Bd. 1464—Crancer 

V. Lareau, C.C.AMo„ 1 P.2d 117— 
J. A La Porte Corporation v. May¬ 
or and City Council of Baltimore, 
D.GMd., 18 P.Supp. 796—^Irwln v. 
Prudential Ins. Co. of America, D. 
.C'Mlch., 5 P.Supp. 882—^Thompson 

V. U. S. Fidelity & Guaranty Co., 
D.Gldsho, 3 P.Supp. 766—^In re 
Cortaro Water Co., D.CArlz., 8 P. 
Supp. 267—Corbett v. Winston Blk- 
hom Coal Co., C.C.AKy., 296 p. 
577—Adamson v. Alexander Mil- 
bum Co., aCAN.T., 276 P. 148—. 
The Coca-Cola Bottling Co. v. The 
Coca-Cola Go., D.CJDeL, 269 P. 796 
—In re WUson-Nobles-Barr Co., 
D.GWash., 266 P. 966—North 
American Const Co. v. Des Moines 
City Ry. Co., D,C.Iowa, 266 P. 107 
—Bethlehem Steel Co. v. U. S., 76 
CtCI. 846. 

Ala.—John Hancock Mut Life Ina 
Co. V. Schroder, 180 So. 327, 236 
Ala. 666—Oates v. Lee, 138 So. 44, 
46, 222 Ala. 506, citing Oozinu Jup 
rl»—^McConnell-Whlte-Terry Realty 
ft Insurance Co. v. Fidelity ft De¬ 
posit Co. of Maryland. 102 So. 617. 
212 Ala. 389. 

Aria—Ernst v. Delator, 26 P.2d 648, 
42 Ariz. 879. 

Ark.—Refrigeration Discount Corpo¬ 
ration V. Haskew, 108 S.W.2d 908 
—^New York Life Ins. Co. v. Camp¬ 
bell, 83 S.W.2d 642, 192 Ark. 54r- 
St. Louis SouthVrestem Ry. Co. v. 
Cook-Bahlau Peed Mfg. Co., 58 S. 

W. 2d 428, 187 Ark. 106—Cowan v. 
Cowan, 8 S.W.2d 680, 176 Ark. 1204. 

CaL—Carlsen ,v. Security Trust ft 
Savings Bank, 271 P. 104, 206 Cal. 
302, . rehearing denied Security 
Trust ft Savings Bank v. Carlsen, 
271 P. 470, 205 Cal 809, 60 AL.R. 
680—Wells V. Union Oil Co. of 
California; App., 76 P.2d 696— 
Greene v. Vargas, 46 P.3d 847, 7 
CaLApp.2d 127—Rabbltt v. Union 
Indemnity Co., 86 P.2d 1066, 140 
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C3al.App. 676—-Hill v. General Pe¬ 
troleum Corporation, 16 P.2d 1035, 
1039, 128 Cal.App. 284, quoting 
Cozpns Jnzis—Cannon v. Selmser, 
260 P. 332, 86 CalApp. 783. 

Q>lo_Liden’a Estate v. Pbster, 82 
P.2d 776, 103 Colo, 58—Kansas 
City Life Ins. Co. v. Pettit, 61 P. 
2d 1027, 99 Colo, 1027—Brennan v. 
Monson, 60 P.2d 684, 97 Colo. 448 
—Buchhalter v. Myers, 276 P. 972, 
85 Colo. 419—Gertner v. Limon 
Nat Bank, 257 P. 247, 82 Colo. 13 
—Sunset Oil Co. v. Whistleman, 
237 P. 1116, 77 Colo. 670. 

Conn.— Lakitsch v. Brand, 121 A. 866, 
867, 99 Conn. 888, quoting Ooipns 
Jozls—Ziulkoskl V. Barker, 109 A. 
185, 94 Conn, 491. 

Fla.— Pierce v. Isaac, 184 So. 609. 

Idaho.— Weed v. Idaho Copper Co., 
10 P.2d 613, 61 Idaho 787—Soren¬ 
sen V. Larue, 252 P. 494, 43 Idaho 
892. 

m—Chicago Title & Trust Co. v. 
Robin, 198 N.R 4, 361 IlL 261, re¬ 
versing 278 IllApp. 20, followed in 
Chicago Title & Trust Co. y. Bam- 
hurg, 198 N.B. 10, 861 HL 291, re¬ 
versing 278 IlLApp. 1—^Decatur 
Lum1][er & Mfg. Co. v. Crail, 183 N. 
B. 228, 350 HI. 319, reversing 264 
HLApp. 244—Green v. Ashland SIx- 
ty^Third State Bank, 178 N.B. 468, 
846 Ill, 174—Stedman v. Tate, 158 
N.B). 97, 826 Ill. 442—Ripley v. 
EEaemmerer, 279 Ill.App. 836. See 
Armstrong v. Metropolitan Life 
Ins. Co., 207 HLApp. 614. 

Ind.—Miles V. Indiana Service Cor¬ 
poration, 186 KJBI. 460, 97 lnd.App. 
400. 

Iowa.—Beal v. MUUron, 267 N.W. 88 
—Fairgrave v. minois Bankers’ 
Life Ass’n of Monmouth, EL, 233 
N.W. 714, 211 Iowa 829—Clinton v. 
Des Moines Music Co., 228 N.W. 
664, 209 Iowa 686, 223 N.W. 882. 

' EaiL—Wood V. Ozark Pipe Line Co., 
46 P.2d 614, 616, 142 Kan. 338, 
quoting Ooipns Toils. 

Ky.—Wacker's Adm'r v. Independ¬ 
ence Ina Co, 119 S.W.2d 686, 274 
Zy. 616—U. S. Fidelity & Guar¬ 
anty Co. V. Cahill, 94 S.W.2d 820, 
264 Ky. 185—Weir v. Jarecki Mfg. 
Co, 72 S.W.2d 460, 254 Ky. 788— 
Alexander v. Theatre Realty Cor¬ 
poration, 70 S.W.2d 380, 268 Ky. 
674—^7ates v. Mammoth Cave Nat 
Park Ass’n. 66 S.W.2d 848, 246 Ky. 
624—Triplett v. Bays, 6 S.W.2d 262, 
224 Ky. 868—melity & Casualty 
Co. of New York v. Waugh, 300 S. 
W. 692, 222 Ky. 198—Niagara Fire 
Ina. Co. V. Mullins, 291 S.W. 760, 
' 218 Ky. 473—City Nat Bank of 

Paducah v. Rudy, 272 S.W. 784, 209 
Ky. 269—AUen v. Whitely, 272 S. 
W. 724, 209 Ky, 234—Miller v. New 
York Life Ins. Co., 200 S.W. 482, 
179 Ky. 246. 

La.—Young v. Cistac, 108 So. 100, 

' 167 La. 771—^Branch v. Acme 
Romeiistead Ass’n, App, 169 Qo. 129 


—United Gas Public Service Co. v. 
Eaton, App., 163 So. 702—HlgglnE 
Mfg. Co. v. A. S. Spiess Sales Co.. 
120 So. 496, 9 La.App. 403. 
Me.-^ohnson v. American Automo¬ 
bile Ina Co, 161 A. 496, 131 Me. 
288—Swift V. Patrons’ Androscog¬ 
gin Mut. Fire Ina Co., 132 A. 746, 
126 Me. 256. 

Md.—Pennsylvania Avenue Federal 
Savings & Loan Association v. 
Redder, 199 A. 786— Landwehr v. 
Continental Life Ins. Co., 160 A. 
732, 169 Md. 207, 70 A.L.R. 1249— 
Brownsteln v. New York Life Ina 
Co., 148 A. 273, 168 Md. 61— Shriv- 
er V. Druid Realty Co. of Balti¬ 
more City, 181 A, 815. 149 Md. 885 
—London Lancashire Indemnity 
Co. V. Cosgrlff, 126 A. 529, 144 Md. 
660. 

Mass.—Cobb V. Library Bureau, 167 
N.E. 766, 268 Mass. 811. 

Mich.-Fox V. Detroit Trust Co., 281 
N.W. 399. 285 Mich. 669—Bek v. 
Zimmerman, 280 N.W. 741, 285 
Mich. 224—^Union Guardian Trust 
Co. V. Building Securities Corpora^ 
tlon, 278 N.W. 424, 280 Mich. 144, 
opinion adhered to 276 N.W. 697, 
280 Mich. 717—Morlock v. Mt For¬ 
est Pur Farms of America, 267 N. 
W. 880, 269 Mich. 549—Gauss v. 
First Wayne Nat Bank of Detroit, 
249 N.W. 836, 887, 264 Mich- 288, 
citing Coiqiitu Tul»—Engel v. State 
Mut Rodded Fire Ina Co. of Michi¬ 
gan, 241 N.W. 261, 267 Mich. 246— 
Mendelson v. Realty Mortg. Corpo¬ 
ration, 241 N.W. 154, 267 Mich. 442 
—^People’s Sav. Bank .v. Gelstert, 
236 N.W. 888, 891, 268 Mich. 694, 
quoting Ooipns Toils—Sturgis Nat 
Bank v. Maryland Casualty Co., 
238 N.W. 867, 262 Mich. 426—Clark 

V. Castner, 219 N.W. 676, 242 Mich. 
608. 

Minn.—Grimes v. Toenslng, 277 N.W. 
286. 

Miss.—Goff V. Jacobs, 145 So. 728, 
164 Miss. 817. 

Mo.—Selgle v. First Nat Co., 90 S. 

W. 2d 776, 888 Mo. 417, 106 A.L.R. 
181—State ex reL Western Auto¬ 
mobile Ina Co. ,v* Trimble, 249 S. 
W. 902, 297 Mo. 669—State ex rel. 
Central St^,tes Life Ins. Co. v. Mc- 
Flhlnney, App., 90 S.W.2d 124— 
Bauman v. Western & Southern In¬ 
demnity Co., 77 S.W.2d 496, 230 Mo. 
App. 886—Rickey v. New York 
Life Ins. Co., 71 S.W.2d 88, 229 Mo. 
App, 1226—Home Trust Co. v. Sha¬ 
piro, 64 S.W.2d 717, 228 MoJ^pp. 
266—^Fulkerson v. Great L^es 
Pipe Line Co., App., 60 aw.2d 71, 
affirmed 76 S.W.2d 844, 886 Mo. 
1068, and followed In Shoemaker v. 
Great Lakes Pipe Line Co., 60 S.W. 
2d 76, 227 Mo.App. 941, affirmed. 
Sup., 76 S,W.2d 849—^Dougherty v. 

. Mutual Life Ina Co. of New York, 
44 S.W.2d 206, 228 Mo.App. 670— 
Eandleman v. U. S. Fidelity & 
Guaranty Co., 18 S.W.2d 682, 223 
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Mo.App. 768—Ransford v. National 
Protective Ins. Ass’n, App., 16 S.W. 
2d 663—^Missouri Portland Cement 
Co. V. Dulaney, App.. 800 S.W. 644. 

Mont.—^Hodgkiss v. Northland Petro¬ 
leum Consol., 67 P.2d 811—Horst v. 
Staley, 54 P.2d 876, 101 Mont 643— 
Wllllard V. Campbell, 11 P.2d 782, 
91 Mont 493—Morlgeau v. Lozar, 
263 P. 986, 81 Mont. 434—Blering 
,v. Ringllng, 262 P. 872, 78 Mont 
146—McNamer Realty Co. v. Sun¬ 
burst Oil & Gas Co., 247 P. 166, 76 
Mont 332—^Batchoff v. Melzner, 230 
P. 48, 71 Mont 411—General Fire 
Extinguisher Co. v. Northwestern 
Auto Supply Co., 211 P. 308, 66 
Mont 371—Einerson-Brantingham 
Implement Co. v. Raugstad, 211 P. 
305, 66 Mont 297—Pearce v. Met¬ 
ropolitan Life Ina Co., 186 P. 687, 
67 Mont 79. ■ 

Neb,—Johnson v. Loewen, 272 N.W. 
217, 218, 132 Neb. 389, quoting Cotw 
pus Tula 

N.J.—Burnham v. Borden Co., 3 A.2d 
161, 121 N.J.Law 436—GusaelE v. 
John Hancock Mut Life Ins. Co., 
192 A. 628, 118 N.J.Law 364—Wein¬ 
stein V. Sheer, 120 A. 679, 98 N.J. 
Law 511—Smith v. Fidelity & De¬ 
posit Co. of Maryland. 120 A. 322, 
98 N.XLaw 634—First Nat Bank 
V. Burdett. 189 A- 398, 121 N.J.Eq. 
277—Moller v. Moller, 188 A. 606, 
121 N>J>Eq. 176—Goerke Kirch Co. 
V. Goerke Kirch Holding Co., 176 
A- 902, 118 N.J,Eq. 1—Anderson v. 
Broad Street Nat Bank, Trenton, 
105 A. 699, 90 N.JJElq. 78, affirmed 
109 A. 205, 91 N.J.Eq. 331—Sica v. 
Home Ina Co. of New York, 148 
A. 170, 8 N.J.MISC. 86. 

N.Y.—^Brown v. Manufacturers Trust 
Co., 16 N.E.2d 360, 278 N.Y. 317, 
reversing 2 N.Y.S.2d 793, 253 App. 
DIv. 876—^Heller v. Pope, 164 N.B. 
881, 260 N.Y. 132, affirming 226 N. 
Y.S. 828, 222 App.Dlv. 738—Atte> 
bu^ v. Bank of Washington 
Heights of City of New York, 149 
N.B.' 841, 241 N.Y. 231, reversing 
206 N.Y.S. 647, 211 App.Dlv. 90— 
Sun Printing & Publishing Ass’n v. 
Remington Paper & Power Co., 189 
N.B. 470, 285 N.Y. 338, reversing 
198 N.Y.S. 698, 201 App.Dlv. 8— 
In re Denison’s Estate, 7 N.Y.S.2d 
766, 256 App.Dlv. 294, reversing 8 
N.Y.S.2d 446, 166 Mlsc. 940-^ohn- 
son V. Colter, 297 N.Y.S. 846, 261 
App.Dlv. 697—Churchill Evangelis¬ 
tic Ass’n V. Columbia "Broadcasting 
System, 260 N.Y.S. 461, 2S6 'App.‘ 
Dlv. 624, affirming 255 N.Y.S. 134, 
142 Misc. 210—Sandberg v. Reilly, 
227 N.Y.S. 418, 223 App.Dlr. 67, af¬ 
firmed 166 N.B. 819, 260 N.Y. 647— 
Shui^On. Standard Optical Go. v. 
Viopake Co., 223 N.Y.S.| 167. 221 
App.Div. 261—Union Trust Co. of 

, Rochester v. Boardman, 218 N.Y.S. 
277, 216 App.Dlv. 73. affirmed 169 
N.B. 678, 246 N.Y. 627—Rockaway, 
Sash & Door Co. v. Soman, 261, ^ 
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T.S. 105, 146 Misc. 827—Duffield & 
Co. V. Ellsworth, 2B5 N.Y.S. 716, 
148 Misc. 40—City of Buffalo v. In¬ 
ternational Ry. Co., 239 N.Y.S. 113, 
136 Misc. 497—Bruck v. Larat, 222 
N.Y.S. 728, 129 Misc. 768. 

N.C.—Law V. Cleveland, 196 S.E. 809, 
218 N.C. 289—Home Owners* Loan 
Corporation v. Ford, 198 S.B. 279, 
212 N.C. 324—Taft v. Maryland 
Casualty Co., 191 S.E. 10, 211 N.a 
507—Chadwick v. Blades, 188 S.E. 
198, 210 N.C. 609—Carter v. Con¬ 
necticut General Life Ins. Co., 182 
S.E. 106, 208 N.C. 665—Belt's De¬ 
partment Store of New Bern, N. C, 
V. George Washington Fire Ins. 
Co., 180 S.E. 63, 208 N.C. 267— 
Town of Jacksonville v. Bryan, 147 
S.B. 12, 196 N.C. 721—Roherts-At- 
klnson Co. v. International Har¬ 
vester Co. of America. 131 S.E. 767, 
191 N.C. 291—King y. Davis, 130 
S.B. 707, 190 N.C. 737. 

Ohio.—Linn v. Wehrle, 172 N.H. 288, 
86 Ohio App. 107—Heller v. 
Standard Acc. In& Co., 161 N.E. 
360, 27 Ohio App. 405. affirmed 160 
N.E. 707, 118 Ohio St. 237—Donald¬ 
son V. Sutherland Mfg. Co., 5 Ohio 
N.P.,N.3., 425, affirmed Sutherland 
Mfg. Co. V. Donaldson, 85 N.E. 
1133, 78 Ohio St 899, 53 Cine.L.BuL 
83. 5 Ohio L.R. 614. 

Okl.—Federal Deposit Ins. Corpora¬ 
tion V. Grim, 84 P.2d 774, 776, cit¬ 
ing OozpuB jTaxIs—British Ameri¬ 
can Oil Producing Co. v. Midway 
OU Co., 82 P.2d 1049, 188 OkL 475 
—^Baker & Strawn v. Butler Bros. 
& Lively. 283 P. 656, 559, 141 OkL 
9, Quoting Corpus Juris—Mid-Con¬ 
tinent Life Ins. Co. v. Skye, 240 P. 
630, 113 Okl. 184—George v. Cur¬ 
tain, 286 P. 876, 108 Okl. 281—Phil¬ 
lips V. Henderson Co., 225 P. 668, 
101 Okl. 277—Delk v. City Nat 
Bank of Duncan, 205 P. 758, 85 
Okl. 238—Anthis v. Sullivan Oil & 
Gas Co., 203 P. 187, 83 OkL 86— 
Romans v. Shannon. 196 P. 298, 80 
OkL 199. 

Or.—Blessing v. Ocean Accident & 
Guarantee Corporation, 64 F.2d 
300. 152 Or. 682—Pacific Finance 
Corporation v. Bllinthorpe, 289 P. 
1053, 1060, 184 Or. 601, QuoUng 
Corpus Juris—Salem King's Prod¬ 
ucts Co. V. Ramp, 196 P. 401, 100 
Or. 329. 

Pa.—Fleck-Atlantic Co. v. Indemnity 
Ina Co. of North America, 191 A. 
51, 326 Pa. 16—Moore v. Stevens 

- Coal Co., 173 A. 661, 662. 815 Pa.' 
564, quoting Corpus Juris—New 
York, S. & W. R. Co. v. Traders 
Flour & Feed Co., 183 A. 58, 61, 
120 Pa.Super. 369, quoting Corpus 
Juris—Miller v. Stahl. 28 Pa.Dlst 
811, 813, quoting Corpus Juris— 
Provident Trust Co. v. Hofstetter, 
28 DeLCo. 68. 

S.C.—Chapman v. Williams, 100 S.B. 
360, 112 S.C. 402. 

TenzL—Smlthart v. John Hancock 
Life Ins. Co., 71 S.W.2d 1069, 167 


Tenn. 613—Southern Style Shops v. 
Mann, 4 S.W.2d 959, 157 Tenn. 1. 
Tex.—^Potomac Ins. Co. v. Easley, 
Com.App., 1 S.W.2d 263, reforming 
and affirming, Civ.App., 293 S.W. 
346—Southwestern Life Ins. Co. v. 
Houston, Clv.App.. 121 S.W.2d 619, 
error refused—Gable v. Frigidaire 
Corporation, Clv.App., 121 S.W.2d 
466, error dismissed—Myers v. 
Crenshaw. Civ.App.. 116 S.W.2d 
1126, error granted—Stanollnd Oil 
& Gas Co. V. Barnhill, CIv.App., 
107 S.W.2d 746, error refused— 
Great Southern Life Ins. Co. v. 
Kirkpatrick. CivJ^pp., 48 S.W.2d 
759—^Dallas Hotel Co. v. McCue, 
CivjVpp., 25 S.W.2d 902—Blair v. 
Bird, CivJi.pp., 20 S.W.2d 843— 
Thomas V. Reynolds, Civ.App., 294 
S.W. 268—Brotherhood of Locomo¬ 
tive Firemen and Bnglnemen v. 
Williams, CivJLpp., 291 S.W. 301. 
affirmed Williams v. Brotherhood 
of Locomotive Firemen and Bn- 
ginemen, ConuApp., 298 S.W. 635 
—Schoellkopf v. Bryan, Civ.App., 
284 S.W. 339—Moore-Seaver Grain 
Co. V. Blum Milling Co., Civ.App.. 
264 S.W. 651, reversed on other 
grounds Blum Milling Co. v. Moore- 
Seaver Grain Co., Com.App., 277 S. 
W. 78. 

Utah.—First Nat. Bank v. Haymond, 
67 P.2d 1401, 89 Utah 151—Jensen 
y. Kidmaa 88 P.2d 308, 307. 85 
Utah 27, quoting Corpus Juris— 
Elggren y. Snyder, 285 P. 640, 76 
Utah 370. 

Vt.—Johnson y. Hardware Mut 
Casualty C®., 187 A, 7—Retail Mer¬ 
chants Business Expansion Co. y. i 
Randall, 168 A. 857. 103 Vt 268. 
Ya.—Ames v. American Nat Bank of 
Portsmouth, 176 SJ3. 204, 168 Va. 1 
—Kennard y. Trayelere’ Protectlye 
Ass’n of America, 160 S.B. 88, 167 
Ya 153—Dunlop y. McGehee’s Ex’r, 
124 SJS. 199, 189 Ya 648. 

Wash.—Schoenwald y. Diamond K. 
Packing Co., 73 P.2d 748—Collins 
V. Northwest Casualty Co., 89 P.2d 
986, 180 Wash. 347. 

Wla—Ernest y. Schmidt 22$ N.W. 
659, 199 Wia 440, reyersed In part 
on other grounds 227 N.W. 26, 199 
Wis. 440. 

Wyo.—Casper Nat Bank y. Curry, 
66 P.Sd 1116, 110 A.L.R. 860. 

IS C.J, p 625 note 37. 

ralluxe to express true latcmtloa 
In action at law court cannot re¬ 
write contract because through mu¬ 
tual mistake or otherwise it does not 
express true intention of partlea— 
National Surety Co. v. McGreevy, C. 
C.A.MO., 64 F.2d 899, certiorari de¬ 
nied McGreevy y. National Surety 
Co.. 54 S.Ct 62. 290 U.S. 644, 78 L.Ed. 
559. 

Courts of equity 

(1) A court of equity cannot make 
that a contract not voluntarily made 
so by the parties, nor make a new 
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contract, nor substitute another for 
the one mada 

U.S.—Salinger y. Lincoln Nat. Life 
Ins. Co., C.CA.NJ>., 52 F.2d 1080, 
80 A.L.R. 242. 

Ill.—Bohnert v. Ben Hur Life Ass’n, 
200 N.E. 326, 362 Ill. 403—Engle- 
stein V. Mints, 177 N.E. 746, 345 
• III. 48—Wilkin V. Citiaens Nat 
Bank of Paris, 18 N.E.3d 251, 298 
IllJVpp. 38—^Hoefeld v. Sixty-Third 
& Halsted Realty Co., 7 N.E.2d 402, 
289 I1I.APP. 305. 

Iowa.—Lockle v. Baker, 218 N.W. 483, 
206 Iowa 21—Cochran v. Cochran, 
200 N.W. 689, 198 Iowa 910. 
Mo.—Waugh V. Williams, 119 S.W. 
2d 223. 

Neb.—Johnson v. Hastings & Hey- 
den, 241 N.W. 91, 122 Neb. 610. 
N.J.—Phillips V. Phillips, 178 A. 266, 
118 N.J.^. 189, reversed In part 
on other grounds 183 A. 220, 119 N. 
J.Eq, 462, afiirmed in part 183 A. 
222, 119 N.J.Eq. 497. 

N.Y.—Graf v. Hope Bldg. Corpora¬ 
tion, 171 N.E. 884, 254 N.Y. 1, 70 
A.L.R. 984, reversing 234 N.Y.S. 
808, ‘226 App.Div, 787, which affirm¬ 
ed 229 N.Y.S. 465, 132 Misc. 352, 
followed in Weirfleld Holding Cor¬ 
poration y. Fless & Seeman, Inc., 

I 178 N.B. 784, 257 N.Y. 636, revers- 
I Ing 247 N.Y.S. 985, 232 A.D. 702 
—National City Bank of Cleveland 
I y. Cleveland & Buffalo Transit Co., 

I 289 N.Y.S. 405, 248 App.Div. 818 
—Tracy Development Co. v. Em- 
I plre Gas £ Electric Co., 189 N.Y.S. 
836. 

Okl.—CJblckasaw Lumber Co. y. Kun- 
kel, 82 P.2d 1003, 183 Okl. 347. 

! Or.—Edwards v. Tobin, 284 P. 562. 

I 132 Or. 88, 68 A.L.R. 152. 

S.C.—Smith y. Equitable Life Assur. 

I Soc. of U. S., 196 5.E. 879, 187 
I S.C. 251. 

Tex.—Stevens y. Palmour, Cly.App., 
269 S.W. 1067. 

(2) Such court will presume that 
the interest of either party is ex¬ 
pressed in the language used. 

El.—^Hoefeld y. Sixty-Third & Hal¬ 
sted Realty Co.. 7 N.E.2d 402, 289 
IlLApp. 805. 

N.J.—J. W. Pierson Co. v. Freeman. 
166 A. 181, 113 N.J.Eq. 628. 

Uteral meaalug 

While courts neither make nor 
modify contracts nor dispense with 
performance thereof, scope of under- 
taklnlg is not necessarily to be fixed 
In absolute accordance with literal 
meaning of languaga—^In re Bond & 
Mortgage Guarantee Co., 196 N.E. 
318, 267 N.Y. 419, reversing 277 N.Y. 
S. 225. 243 App.Dly. 719. 

< 

SRatexal coatxact 
Courts are not inclined to turn a 
bilateral contract into one* binding 
upon one party only.—Brooklyn Bus 
Corporation v. City of New York, 3 
N.E.2d 809, 274 N.Y. 140, affirming 
292 N.Y.S. 177, 249 App.Dlv. 600. 
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effect to the contract as made,that is, to enforce | or pve effect to the contract as made without re- 


SamUtiitlon of parUes 
Courts are not permitted to malce 
new contracts for parties nor substi¬ 
tute parties to existing contracts.— 
Harrlgan v. Pounds, 266 N.T.S. 676, 
239 App.Dlv. 1. reversing- 264 N.T. 
S. 363, 147 Mlsc. 666. 

Propriety of provision 
Court cannot determine wheUier 
plain provision of contract not con¬ 
trary to law is proper part of con¬ 
tract.—^American Automobile Ins. Co. 
V. Fidelit:^ & Casualty Co. of New 
Tork, 152 A. 523, 159 Md. 631. 

78 . U.S.—In re Connecticut Co., C 
C.A.Conn., 95 P.2d 311—Motor Car 
•Supply Co. V. General Household 
Utilities Co., C.C.A.W.Va., 80 r.2d 
167—New Tork Life Ins. Co, v. 
McCreary. C.GA.Neb., 60 F.2d 355 
—Niagara Pire Ins. Co. v. Posplsll, 
C.GA.S.D., 62 P.2d 709, 79 A.L.R. 
404, reversing, D.C., Pospisil v. Na¬ 
tional PIre In& Co. of Hartford, 
Conn.. 35 P.2d 213. and rehearing 
denied and supplemented. C.C.A., 
Niagara Pire Ins. Co. v. Pospisil, 
64 P.2d 71. 79 A.L.R. 404—Sir .R. 
Bopner & Co, v. Emmons Coal Min¬ 
ing Corporation, D.CPa.. 17 P.2d 
386, affirmed Emmons Coal Mining 
Corp. V. Sir R Ropner& Co., C.C.A., 
31 F.2d 948, certiorari denied 60 S. 
Ct 81, 280 U.S. 677, 74 L.Ed. 628 
—Burrows & Kenyon v. Warren, 
C,CA.R.I, 9 P,2d 1—Stark v. Bauer 
Cooperage Co., C.C.A.Ohlo, 3 P.2d* 
214, certiorari denied Bauer Coop¬ 
erage Co. V. Stark, 45 S.Ct. 464, 267 
■U.S. 604, 69 L.Bd. 809—Crancer v. 
Lareau, C.C.A.M 0 ., 1 P.2d 117— 
In re Cortaro Water Co., D.C.Anz., 

3 P.Supp. 267. 

Ala.—njohn Hancock Mut. Life Ins. 
Co. V. Schroder, 180 So. 327, 286 
Ala 665—Pennsylvania Pire Ins. 
Co, V. Malone, 116 So. 166, 217 Ala* 
168, 66 A.L.R 1076—R. P. Harris 
& Co. V. Thomas, 88 So. 61, 17 Ala 
App. 684. 

Axk.—Dent v. Industrial Oil & Gas 
Co., 122 S.W.2d 162—Riggs v. Clay 
County Burial Ass'n, 120 S.W.2d 
331—McClure v, To'ung, 98 S.W.2d 
377—American Nat Ins. Co. v. 
Hamilton. 94 S.W.2d 710, 192 Ark. 
766—Edwards v. Anderson, 262 S. 
W. 908, 161 Ark. 666. 

Cal—Boyer v. U. S. Fidelity & Guar¬ 
anty Co., 274 P. 67, 206 Cal. 273, 
superseding, App., 266 P. 307. 
Idaho.—Weed v. Idaho Copper Co., 
10 P.2d 613, 61 Idaho 737. 
ni—Mack v. Liverpool & London & 
Globe Ins. Co.. 160 N.B. 222, 329 
HI 158. 6.7 A.L.R 1039—Pennsyl¬ 
vania Re-Treading Tire Co. v. 
Goldberg, 187 N.B. 81, 306 111 64. 
See Armster v. Metropolitan Life 
Iw. Co., 207 niApp. 614 . 

Iowa—Miner v. LovUia Independent 
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School Dist, 234 N.W. 817, 212 
Iowa 973. 

Ky.—Bullock v. Young, 67 S.W.2d 
941, 252 Ky. 640—Hendrix Mill & 
Lumber Co. v. Meador, 16 S.W.2d 
482, 228 Ky. 844. 

La.—Salles v, Stafford, Derbes & Roy, 
137 So, 62, 173 La. 381, annulling 
132 So. 140, 17 LaApp. 440—Jones 
V. Metropolitan Life Ina Co., App., 
167 So. 147—Dutton v. Brook Mays 
& Co., App., 166 So. 471, reinstat¬ 
ing 152 So. 602—Woodward v. Lou¬ 
isiana Highway Commission, App., 
161 So. 783—^Norman v. Lacroix, 
App., 148 So. 468. 

Md.—Mayor and Council of City of 
Baltimore, for Use of Lehigh 
Structural Steel Co., v. Maryland 
Casualty Co., 190 A. 250. 

Mich.—American State Bank of De^ 
troit V. Aaron, 260 N.W. 141, 271 
Mich. 147—Van Wie v. PIdelity 
Trust Co., 235 N.W. 868, 264 Mich. 
108—Stout V. Hallsted, 214 N.W. 
160, 289 Mich. 81. 

Mlsa—Bradley v. Howell, 184 So. 
843, 161 Miss. 346, on suggestion 
of error modifying 133 So. 660, 161 
Mlsa. 346—^Bta.rtford Pire Ins. Co. 

V, Williams, 116 So. 199, 149 Miss. 
123—Jones v. Mississippi Farms 
Co., 76 So. 880, 116 Miss. 296., 

Mo.—Monticello Bldg. Corporation v. 
Montlcello Inv. Co., 52 S.W.2d 645, 
880 Mo. 1128—Blanke Bro. Realty 
Co. V. American Surety Co. of New 
York, 247 S.W. 797, 297 Mo. 41— 
McCllntock V. Skelly Oil Co., App., 
114 S.W.2d 181—Dent v. Monarch 
Life Ina Co., App., 98 S.W.2d 128 
—^Bartlett v. National Finance Cor¬ 
poration, 78 S.W.3d 461, 228 Mo. 
App. 789—^Dougherty v. Mutual 
Life Ins. Co. of New York, 44 S. 

W. 2d 206. 226 Mo.App. 670—Han¬ 
nan, Hickey Bros. Const. Co. v. 
Chicago, B.‘ & Q. R Co., App., 247 
S.W. 438, transferred. Sup., 226 S. 
W. 881. 

Mont.—Hodgklss v. Northland Petro¬ 
leum Consol., 67 P.2d 81t—Linn 
v. French, 33 P.2d 1002, 97 MonL 
292—^Morlgeau v. Lozax, 263 P. 985, 
81 Mont 434—W. T. Rawleigh Co. 
V. Washburn, 260 P. 1089, 80 Mont 
308—McNamer Realty Co. v. Sun¬ 
burst on & Gas Co., 247 P, 166, 
76 Mont 332—^Friesen v. Hart-Parr 
Co., 209 P. 936, 64 Mont 878—State 
Bank of Darby v. Pew, 196 P. 862, 
59 Mont. 144—^Pearce v. Metropoli¬ 
tan Life Ins. Co., 186 P. 687, 67 
Mont 79. 

N.J.—Weinstein v. Sheer, 120 A. 679, 
98 N.J.Law 611—Smith v. Fidelity 
Deposit Co. of Maryland, 120 A. 
322, 98 N.J.Law 684—First Nat 
Bank v. Burdett, 189 A. 398, 121 
N.J.Eq. 277—Kovacs v. John Han- 
cock Mut Life Ins. Co. of l^ton. 
Mass., 193 A. 629, 16 N.J-Mlsc. 
616—Raiken v. Commercial Casual- 
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ty Ina. Co., 136 A. 479—United Ci¬ 
gar Stores Co. of America v. Hel- 
thaus, 132 A. 666—Edison Fixture 
Co. V. Copoulos, 127 A. 651,- 3 N.J. 
Mlsc. 174. 

N.T.—Lockwood v. Emhalmers' Sup¬ 
ply Co., 261 N.T.S. 321, 233 App. 
Div. 189—Schonberger v. Culbert¬ 
son. 247 N.T.S. 180, 231 App.Dlv. 
267—^Anthony v. Syracuse Univers¬ 
ity. 281 N.T.S. 436, 224 App.Dlv. 
487, reversing 223 N.T.S. 796, ISO 
Mlsc. 249—Strong v. Eckert, 167 
N.T.S. 1069, 180 App.Dlv. 626— 
City of Buffalo v. International 
Ry. Co., 239 N.T.S. 118, 136 Mlsc. 
497. 

N.C.—^Home Owners' Loan Corpora¬ 
tion V. Ford, 193 S.B. 279, 212 N. 
C. 324 —Belk’s Department Store 
of New Bern, N.C. v. George Wash¬ 
ington Fire Ins. Co., 180 S.B. 63, 
208 N.C. 267. 

Ohio.—City of Columbus v. Public 
Utilities Commission, 133 N.E. 800, 
108 Ohio St 79—Coe v. Suburban 
Light & Power Co., 167 N.R 693, 
82 Ohio App. 158. 

OkL—^British American Oil Produc¬ 
ing Co. V. Midway Oil Co., 83 P.2d 
1049, 183 Okl. 476—Webb v. Woods, 
66 P.2d 969. 176 Okl, 806—Gates 
Oil Co. V. Prairie Oil & Gas Co¬ 
le P.2d 66, 159 Okl 288—Wagoner 
on & Gas Co. V. Marlow, 278 P. 
294, 187 Okl. 116—Autry v. First 
Nat Bonk, 269 P, 286, 131 Okl. 
279—Nix V. Brogan, 251 P. 768, 
118 Okl. 62—Smith v. Ferguson, 
221 P. 447, 96 Okl 160—Flnerty 
Inv. Co. v. Athey, 216 P, 611, 89 
Okl. 284—^Anthls v. Sullivan Oil & 
Gas Co., 208 P. 187, 83 Okl. 85, 

Pa.—Moore v. Stevens Coal Co., 173 
A. 661, 316 Pa, 664—Sentry Safety 
Control Corporation v. Jaybee 
Amusement Co.. 169 A. 419, 111 Pa. 
Super. 318. 

RL—Cochran v. Lo’rralne Mfg. Co., 
.166 A. 672, 62 RL 17. 

S.C.—Rogers v. AtlanUc Life Ins. 
Co., 138 S.E.'215, 136 S.C. 89. 46 
A.L.R 1172—Chapman v. Williams, 
100 S.E. 360, 112 S.C. 402. 

S.D.—Taylor v. Martin, 216 N.W. 696, 
61 S.D. 536. 

Tex.~70abl6 v. Frigldalre Corpora¬ 
tion, CivApp., 121 S.W.2d 456— 
Rogers Ranch Co. v. Darwin, Civ. 
App., 89 S.W.2d 828—^Reclamation 
Co. V. Western Brokerage & Sup¬ 
ply Co., ClyApp., 67 S.W.2d 274, 
affirmed Western Brokerage & Sup¬ 
ply Co. V. Reclamation Co., Com. 
App., 93 S.W.2d 893^ 127 Tex..886— 
Majors V. Strickland, Clv.App., 6 
S.W.2d 138, error dismissed. 

Utah.—^Murphy v. Salt Lake City, 
286 P. 680, 66 Utak 296. 

Vt—^Retail Merchants' Business Ex< 
panslon Ca. v. Randall, 163 A. 357. 
103 Vt 268. 
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gard to its wisdom or folly,7* to the apparent unrea- rights of the parties are not carefully guarded,7® 
sonableness of the terms,or to the fact that the as the court cannot supply material stipulations^? 


Va.—^Dunlop v. McGehee’a Bx’r, 124 
S.B. 199, 139 Va. €43. 

Wash.—Mayflower Realty Co. v. Se¬ 
curity Sayings & Loan Soc., 72 P. 
2d 1038, opinion supplemented 75 P. 
2d 679—Peabody v. Star Sand Co., 
66 P.2d 1018, 186 Wash. 91-^ohn- 
son V. McGllchrist, 34 P.2d 607, 
174 Wash. 178—Hays v. Bashor, 
186 P. 814, 108 Wash. 491. 

Wis.—Schuhknecht v. Robers, 212 N. 

W. 657, 192 Wis. 276. 

13 C.J. p 626 note 37. 

Court of eoiulty 

Rule stated in the text applies in 
equity. 

Ill.—Meyer v. Levy, 249 IlLApp. 408. 
Tex.—Stevens v. Palmour, Civ.App., 
269 S.W. 1067. 
imdexstanding of xiaitles 
Court must assume that parties 
undemtood terms and effect of con¬ 
tract—Bierlng V. Rlngling, 262 P. 
872, 78 Mont 145. 

Contract not expxMshMr intention 
A contract which does not express 
the .intention of the parties cannot 
be enforced according to the claim¬ 
ed intention without first reforming 
it to mahe It express such Intention. 
—White V. Greenwood, 199 P. 1096, 
62 CaLApp. 787—Third Street Imp- 
Co. V. McLelland, 137 P. 1089, 23 
CalJkPP. 369. 

Xlmltation presczlhed hy party 
Parties sul Juris may prescribe 
limitation of contracts by which 
they will be bound.—^Fite v. Pearson, 
111 So. 16, 216 Ala. 621. 

74k TJ.S.—^H. W. Golden & Son v. In- 
iMbitants of Town of Marblehead, 
CVC-JLMasa, 68 P.2d 876—Adam¬ 
son V. Alexander, aC.A.N.T., 275 
P. 148. 

Ala.—Oates v. Lee, 133 So. 44, 222 
Ala. 506. 

CaL—Hill V. General Petroleum Cor¬ 
poration, 16 P.2d 1686, 1039, 128 
CalApp. 284, quoting Corpus ffo- 
Ms. 

Conn.—LsMtsch v. Brand, 121 A. 866, 
867, 99 Conn. 388, quoting Corpus 
JUils. 

Fla.—Pierce v. Isaac, 184 So. 509— 
Travers v. Stevens, 145 So. 851, 
108 Fla. IL 

Kan.—Wood v. Ozark Pipe Line Co., 
46 P.2d 614, 616. 142 Kan. 833, 
quoting Ooz]^ Juris. 

La.—Salles v. Stafford, Berbes & 
Roy, 137 So. 62, 173 La. '861, an¬ 
nulling 132 So. 140, 17 La.App. 
440. 

Mo.—^Rldcey v. Neiw York Life Ins. 
Co., 71 S.W.2d 88, 229 MoApp. 1226 
—Little Rock Surgical Co. v. Bow¬ 
ers, 42 S.W.2d 867. 227 Mo.App. 
744. 

Neb.—Johnson t. Loewen, 272 N.W. 


217, 218, 132 Neb. 389, quoting Cor¬ 
pus Juris. 

N.J.—^Edison Fixture Co. v. Copoulos, 
127 A. 661, N.J.Misc. 174. 

Or.—^Paclflc Finance Corporation v. 
Bllinthorpe, 289 P. 1058. 1060, 134 
Or. €01, quoting Corpus Juris. 

Pa.—Moore v. Stevens Coal Co., 173 
A. 681, 662, 316 Pa. 664, quoting 
Corpus juris—^New York, S. & W. 

R. Co. v. Tradera Flour & Peed Co., 
183 A. 58, 61. 120 Pa.Super. 369. 
quoting Corpus JUrls—Miller v. 
Stahl, 28 Pa.Dist 811, 813, quoting 
Corpus Juris. 

Utah.—Jensen v. Kidman, 38 P.2d 
303, 307, 86 Utah 27, quoting Oox- 
pus juris, 

13 C.J. p 626 note 88. 

76. Mont—^Hodgkiss v. Northland 
Petroleum ConsoL, 67 P.2d 811— 
Story Gold Dredging Co. v. Wilson, 
42 P.2d 1003, 99 Mont 847—Bler- 
ing V, Ringling, 262 P. 872, 78 
Mont 145—McNamer Realty Co. v. 
Sunburst Oil & Gas Co., 247 P. 
166, 76 Mont 382. 

Veoesslty for dedslon 
Courts need not decide reasonable¬ 
ness or unreasonableness of con¬ 
tracts, except as bearing on possibil¬ 
ity or probability of making thereof. 
—sairenworth v. George P. Stuhmer 
& Co., 128 N.E. 108, 229 N.Y. 210, 
reversing 167 N.Y.S. 1097, ISl App- 
Dlv. 939. 

7«. lo-wa.—Clinton v. Des Moines 
Music Co., 228 N.W. 664, 223 N.W. 
882, 209 Iowa 636. 

N.Y,—^Rockaway Sash & Door Co. v. 
Soman, 261 N.Y.S. 106, 146 Misc. 
327. 

77. U.S.—^Robinson v. Bo we, C.CA. 

S. D., 78 P.2d 238—American Cent. 
Ins. Co. of St Louis, Mo., v. Mc- 
Hose, C.aA.Pa., 86 F.2d 749—Hen¬ 
rietta Mills V. Commissioner of In¬ 
ternal Revenue, C.C.A., 62 F.2d 931 
—Fabian v. Provident Life & Acci¬ 
dent Ina Ca, D.C.Mlnn., 6 F.Supp. 
806—^In re P. J. Sullivan Ca, D.C. 
N.Y., 247 F. 139, affirmed 254 F. 
660, 166 CCA. 158. 

Ala.—John Hancock Mut Life Ins. 
Co. V. Schroder, 180 So. 327, 236 
Ala 655. 

CaL—^Babbitt v. Union Indemnity 
Co., 86 P.2d 1066, 140 Cal.App. 
676. 

Conn.—Lakltsch v. Brand, 121 A. 865, 
867, 99 Coim. 888, quoting Ck>rpns 
JUrls. 

Ill.—Chicago Title & Trust Co. v. 
Robin, 198 N.IL 4, 361 III. 261, re¬ 
versing 278 IlLApp. 20, and follow¬ 
ed in Chicago Title & Trust Co. v. 
Bamburg, 198 N.B. 10, 361 Ul. 291, 
reversing, App., 278 DlApp. 1— 
Green v. Ashland Sixty-Third State 
Bank, 178 N.11 468. 346 UL 174' 
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—Englesteln v. Mintz, 177 N.E. 746, 
345 m 48—Ripley v. Kaemmerer, 
279 lll.App. 336—Sloan v. Sloan, 
206 IlLApp. 187, affirmed 118 N.B. 
709, 282 III. 399. 

Iowa.—^Falrj^ve v. Illinois Bankers’ 
Life Ass’n of Monmouth, Ill., 233 
N.W. 714, 211 Iowa 329. 

Kan.—Wood v. Ozark Pipe Line Co., 
46 P.2d 614, 616, 142 Kan. 383, 
quoting Corpus JUrla 

Mich.—Union Guardian Trust Co. v. 
Bushnell, 278 N.W. 424, 280 Mich. 
144, opinion adhered to 276 N.W. 
697, 280 Mich. 714—Gauss v. First 
Wayne Nat Bank of Detroit, 249 
N.W. 836. 887, 264 Mich.. 233, cit¬ 
ing Corpus JUzla 

Mo.—^Blanke Bro. Realty Co. v. Amer¬ 
ican Surety Co. of New York, 247 
S.W. 797, 297 Mo. 41. 

Neh.—Johnson v. Loewen, 272 N.W. 
217, 218, 132 Neb. 389, quoting 
Corpus JUrls. 

N.J.—Gusaeff v. John Hancock Mut 
Life Ins. Co., 192 A. 628, 118 N.J. 
Law 864—City Mortg. Co. v. St. 
Paul Fire & Marine Ins. Co., 183 A. 
460, 14 N.J.Misc. 212, affirmed 187 
A. 166, 117 N.J.Law 141. 

N.Y.—Streat Coal Co. v. Frankfort 
General Ins. Co., 142 N.B. 352, 237 
N.Y. 60, reversing 199 N.Y.S. 124, 
205 App.Div. 41—Jermyn v. Sear¬ 
ing. 122 N.E. 706, 225 N.Y. 625, 

. affirming 166 N.Y.S. 718, 170 App. 
Div. 707—Tbxtlle Capitol Building 
Corporation v. Wendel Foundation, 
2 N.Y.S.2d 46, 268 App.Dlv. 332— 
Pajrsons v. Dura Realty Corpora¬ 
tion, 240 N.Y.S. 642, 186 Misc. 700. 

Okl.—Phcenlx Oil Co. v. Mid-Conti¬ 
nental Petroleum Corporation, 60 
P.2d 1064, 1069, 177 OkL 630, 111 
A.L.R. 504, citing Corpus Juris— 
Lehr v. Melton, 44 P.2d 111, 172 
Okl. 160—Autry v. First Nat Bank. 
269 P. 286, 131 OkL 279. 

Or.—Pacific Finance Corporation v. 
Elllnthorpe, 289 P. 1068, 1060, 134 
Or. 601, quoting Corpus Juris. 

Pa.—Severance v. Heyl & Patter¬ 
son, 162 A. 171, 308 Pa. 101—Na¬ 
tional Realty Appraisal Co. v. Art 
Club of Philadelphia^ 195 A. 189, 
129 Pa.5uper. 99—New York, S. 
& W. R. Co. y. Traders Flour & 
Feed Co., 183 A. 58. 61, 120 Pa 
Super. 369, quoting Corpus Jons— 
Sentry Safety Control Corporation 
v. Jaybee Amusement Co., 169 A. 
419, 111 PaSuper. 318—Miller v. 
Stahl, 28 PaDlst 811. 818, quot¬ 
ing Corpus JudB. 

S.C.—^Brown v. Lowe, 188 S.E. 182, 
182 S.C. 9. 

Tenn.—Holland v. Morrison, 14 Tenn. 
App. 73. 

Tex.—Karakey v. Mollohan, Civ.App., 
16 S.W.2d 692. 

Utah.—Jensen v. Kidman, 38 P.2d 
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or read into the contract words which it does not 
contain*^® so as to change the meaning of words 
contained in the contractus *The court will not 
make a contract for the parties where they have 
not made a contract or where the alleged contract 
is not enforceable.80 


§ 297. Constructioii as a Whole 

A contract must be construed as a whole and, when^ 
ever possible, effect will be given to all of its parts. 

A contract must be construed as a whole,and 
the intention of the parties is to be collected from 


308, 307, 86 Utah 27. duotlng Cor-j 
pus Jiuls: I 

Vt.—Johnson v. Hardware Mut. Cas¬ 
ualty Co., 187 A. 788. 

Va.— Montague Mfg. Co. v. Homes 
Corporation, 128 S.E. 447, 142 Va. 
801. 

18 C.J. P 625 note 39. 

XnlsiLtloa to omit or not to inolnde 

(1) Absence of provision from con¬ 
tract is evidence of intention to ex¬ 
clude such provIslon.--Domeyer v. 
O’Connell, 4 N.E.2d 880, 864 111. 467, 
108 A.L.R. 476, reversing 278 Ill. 
App. 631. . 

(2) Matter not in written instru¬ 
ment was Intended to he omitted.— 
Siler V. Coloslmo, 166 N.EL 667, 89 
IndApp. 680. 

(3) Presumably the parties, in re¬ 
ducing their agreement to writing, 
inserted every provision regarded as 
material.—^Morgantown Mfg., etc., 
Co. V. Andrews. 81 S.E. 418, 166 N. 
C. 286, AniLCa8.1916A 768. 

Court of egnlty 

Buie stated In the text applies in 
egulty. 

Ill.—WtUdn V. Citizens Nat Bank of 
Paris, 18 N.E.2d 261, 298 ULApp. 
38. 

Iowa—Lockle v. Baker, 218 N.W. 
483, 206 Iowa 21. 

Statutory mle 

Or.—^Kinney v. Schlussel, 289 P. 818, 
116 Or. 876. 

78. U.S.—Adamson v. Alexander 

MUbum Co., C.aA.N.T., 276 F. 
148. 

Ala—John Hancock Mut Life Ina 
Co. V. Schroder. 180 So. 827. 236 
Ala 665. 

Conn.—^Lakitsch v. Brand, 121 A. 866, 
867, 99 Conn. 888, quoting Oorpna 
Juris. 

Ean.—^Wood v. Ozark Pipe Line Co., 
46 P.2d 614, 616, 142 Kan. 383. 
quoting Corpus Jhrls. 

Ey.—Alexander v. Theatre Realty 
Corporation, 70 S.W.2d 380, 263 
Ky. 674—^Tates v. Mammoth Cave 
Nat Park Ass’n, 66 S.W.2d 848, 246 
Ey. 524—Qofl v. Blackburn, 299 

S.W. 164, 221 Ky. 550. 

Mo.—Rickey v. New York Life Ina 
Co.. 71 S.W.2d 88, 229 Mo.App. 
1226. 

Neb.—^Johnson v. Loewen, 272 N.W. 
217, 218, 132 Neb. 889. quoting 

Oorpu Juris. 

N.T.—St Patrick's Church Soc. v. 
Heermana 124 N.T.S. 705, 68 Mlsa 
487. 

OkL—PhoMttlx ©il Co. v. lUd-Contl- 


nental Petroleum Corporation, 60 
P.2d 1064. 1059, 177 Okl. 530, 111 
A.L.R. 604. citing Corpus JUrls. ' 
Or.—Pacific Finance Corporation v. 
Ellinthorpe, 289 P. 1058, 1060, 134 
Or. 601, quoting Corpus Juris. 

Pa.—New York, S. & W. R. Co. v. 
Traders Flour & Peed Co., 183 A, 
68, 61, 120 PaSuper. 369, quoting 
Corpus Juris—Miller v. Stahl, 28 
PaDist 811, 813. quoting Corpus 
Jula 

Utah.—Jensen v. Kidman, 38 P.2d 
80f 307, 86 Utah 27. 

7S. Ill.—^Decatur Lumber & Mfg. Co. 
V. Crall, 183 N.E. 228, 350 HL 819, 
reversing 264 HlApp. 244. 

Va—^Virginian Ry. Co. v. Avis, 98 

S. E. 638, 124 Va 711. 

W.Va—^Ferimer v. Lewis, Hubbard 
& Co.. 173 S.E. 2S4. 114 W.Va 629. 

80. U.S.—^Massachusetts Bonding & 
Insurance Co. v. R. E. Parsons 
Electric Co., C.C.AMo., 61 P.2d 
264, 92 AL,R. 218—New York Life 
Ins. Co. V. McCreary, CCANeb., 
60 F.2d 365. 

Ala—Benson v. Kirkpatrick Drilling 
Co., 144 So. 86. 225 Ala 473—Pi- 
zltz-Smolian Co-op. Stores v. 
Meeks, 140 So. 442, 224 Ala 330— 
Jones v. Lanier, 73 So. 585, 198 Ala 
868 . 

Ark.—Metropolitan 'Life Ina. Co. v. 
Pope, 97 S.W.2d 916—^Ramey v. 
Pyles, 81 S.W.2d 633, 182 Ark. 320. 
Fla—Pierce v. Isaac, 184 So. 609. 
Ky.—^Wacker’s Adm'r v. Independ¬ 
ence Ins. Ca. 119 S.W.2d 636, 274 
Ky. 615—^Monumental Life Ins. Co. 
of Baltimore v. Borders, 111 S.W. 
2d 653, 271 Ky. 294. 

La—Wiley v. Davis, 115 So. 280, 164 
La 1090. 

Mont—Reeves v. Littlefield, 64 P.2d 
879, 101 Mont 482. 

Neb.—^Mercer v. Payne & Sons Co., 
213 N.W. 818, 116 Neb. 420. 

N.J.—Kuskln V. Guttman, 130 A 829, 

98 N.J.Eq. 617, affirmed 182 A 922. 

99 N.J.Eq. 887. 

N.C.—Phipps V. Wyatt 165 S.B. 721, 
199 N.a 727. 

Or.—Wurzweiler v. Cox, 6 P.2d 699, 
138 Or. 110—^Hyland v. Oregon 
Agr. Co., 226 P. 728, 111 Or. 212. 
S.C.—Chapman v. Williams, 100 S. 
E. 360, 112 S.a 402. 

81. U.S.—Carpenter v. Continental 
Casualty Co., C.C.AS.D., 96 F.2d 
634—Christian v. Walalua Agr. Co.. 
C.C.AHawali, 93 F.2d 603, 616, cit¬ 
ing Oorpu Jnziih and rehearlng.de- 
nled 94 F.2d 806—S. S. Kresge Co. 

T. Sears. C.C.AMu8.. 87 F.2d 136, 
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110 A.L.H. S83, aflrmiiiE, D-C. IS 
F.Supp. 622, certiorari denied 57 S. 
Ct 512, 300 U.S. 670, 81 L.Ed. 876 
—City of Orlando v. Murphy, C. 
CAFla, 84 F.2d 531, certiorari de¬ 
nied Murphy v. City of Orlando, 67 
S.Ct 46, 299 U.S. 680, 81 L.Ed. 
427—Gulf Refining Co. v. Home 
Indemnity Co. of New York, C.C.A 
Ark., 78 P.2d 842—E. L Du Pont 
De Nemours & Co. v. Claibome- 
Reno Co., C.C.AIowa, 64 P.3d 224, 
228, 89 AL.R. 238, clUng Cozpu 
Juris, and certiorari denied Clal- 
bome-Reno Co. v. E. I. Du Pont 
De Nemours & Co., 54 S.Ct 64, 290 

U. S. 646. 78 L.Ed. 561—Dickinson 

V. Stokes, C.aAMlch., 62 F.2d 84 
—^Boston Iron & Metal Co. v. U. S., 
GGAMd., 56 F.2d 126, certiorari 
denied 52 S.Ct 641, 286 U.S. 6B8, 
76 L.Ed. 1292—George v. Manhat¬ 
tan Land & Fruit Co., C.C.ALa.. 
61 F.2d 28—E. D. Stair Corpora¬ 
tion V. Taylor, C.C.AMlch., 39 F. 
2d 788—P. W. Brooks & Co. v. 
North Carolina Public Service Co., 
aC.AN.C., 37 F.2d 220, affirming 
judgment D.C., 32 F.2d 800, and. 
certiorari denied 60 S.Ct 847, 281 

U. S. 741. 74 L.Ed. 1164—J. B. J4c- 
Crary Engineering Co. v. White 
Coal Power Co., aCA.N.C., 35 F. 
2d 142—Atlas AsSur. Co., Limited, 
of London, England, v. Lawrence, 
C.CA.N.D., 34 F.2d 401—Southern 
Ry. Co. V. Steams Bros., C.C.A.N. 

C. , 28 F.2d 660, certiorari denied 
Stearns Bros. v. Southern Ry. Co., 
49 S.Ct 262, 279 U.S. 888, 78 L.Ed. 
986—^Empire Natural Gas Co. v. 
Southwest Pipe Line Co., D.C.OkL, 
25 F.2d 742, affirmed Southwest 
Pipe Line Co. v. Empire Natural 
Gas Co., 38 F.2d 248, 64 AL.R. 1229 
—^Drainage Dlst No. 1 of Lincoln 
County, Neb., v. Rude, C.C.ANeb., 
21 F.2d 267—^Hearin v. Standard 
Life Ins, Co, D.CArk., 8 r.2d 202, 
203, citing Oozpu Juris—Pennsyl¬ 
vania Cement Co. v. Bradley Con- 
traoUng Co, C.GAN.Y., 7 F.2d 822 
—Collins v. Portland Electric Pow¬ 
er Co., D.QOr., 7 F.2d 221—Sanders 

V. Jefferson Standard Life Ins. Co., 

D. aMass, 4 F.2d 656, affirmed, CL 
C.A. 10 F.2d 143—New England 
Mut. Life Ins. Co. v. Jones, D.G 
Ky., 1 F.Supp. 984—Corbett v. 
Winston Elkhom Coal Co., C.CA. 
Ky., 296 F. 677—Victory Bottle 
Capping Mach. Co. v. O, & J. Mach. 
Co.. C.C.AMass, 280 F. 768—Gans 
S. S. Line v. WUhelmsen, C.CAN. 
y„ 275 F. 254, modifying, D.a, The 
Themis, 244 F. 645, certiorari de¬ 
nied Barber & Co. v. WUhelmsen, 
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42 5.Ct. S7, 2S7 U.S. 6S5, 6S L.EdJ 
419—Reid V. Shaffer, Mich., 249 
F. 563, 161 CC.A. 479—Thompson 
V. Balke, Kj'., 245 F. 841, 158 C.C. 
A. 181—International Arms &Fu 2 e 
Co. V. U. 8., 73 Ct.CL 231—Hong¬ 
kong & Whampoa Bock Co., Ltd., 
V. United States, 60 CtCI. 213. 

Ala.—Penn Mut. Life Ins. Co. v. 
Fiquett, 155 So. 708, 229 Ala. 203 
—Chapman v. Nitrate Agencies 
Co., 144 So. 810, 226 Ala. 660—King 
V. Capitol Amusement Co., 130 So. 
799, 222 Ala. 115—Long v. Holden, 
112 So. 444, 216 Ala. 81, 52 A.L.R. 
536—Greenberg v. Ray, 108 So. 
385, 214 Ala. 481—Smith Sons 
Lumber Co. v. Steiner, Crum & 
Well, 85 So. 768, 204 Ala. 306— 
Greil V. Stollenwerck, 78 So. 79, 
201 Ala. 303—Meadow River Lum¬ 
ber Co. V. Black, App., 153 So. 290, 
certiorari denied 153 So. 293, 228 
Ala. 279—^Echols v. Snider, 94 So. 
189, 19 AlaApp. 36. 

Aria.—Peters v. Thor, 12 P.2d 781, 
40 Ariz. 417—^Treadway v. Western 
Cotton Oil St Ginning Co., 10 P.2d 
371, 40 Aria. 125—Swansea Lease’ 

V. Molloy, 183 P. 740, 748, 20 Ariz. 
631, citing Corpus Itarts. 

Ark.—American Snuff Co. v. Stuckey, 
128 8.W.2d 1063—Dent v. Indus¬ 
trial Oil & Gas Co., 122 S.W.2d 162 
—^Dewey Portland Cement Co. v. 
Benton County Lumber Co., 63 S. 

W. 2d 649, 187 Ark. 917—Stern¬ 
berg V. Snow King Baking Powder 
Co., 67 S.W.2d 1067, 186 Ark. 1161 
-i-Coca Cola Bottling Co. of Ar; 
kansaa v. Coca Cola Bottling Co., 
85 S.W.2d 679, 188 Ark. 288—Love 1 
V. Couch, 28 S.W.2d 1067, 181 Ark. 
994—Taylor v. Chealrs, 24 S.W.2d 
862, 181 Ark. 4—^Fowler v. Unlqn- 
ald Life Ins. Co., 20 S.W.2d 611, 
180 Ark. 140—American ln& Union 
V, Rowland, 8 S.'W.2d 462, 177 Ark. 
875—Desha v. Erwin, 270 S.W. 966, 
168 Ark. 656. 

CaL—^Burr v. Western States Life 
Ins. Co., 296 P. 273, 211 Cal. 563 
—^Monroe v. Grolier Soc. of Lon¬ 
don, 281 P. 604, 208 Cal. 447. 65 
A,L.R. 989—Blumenthal v. Dl Gi¬ 
orgio Fruit Corporation, App., 86 
P.2d 680—^Lewls v. Nance, App., 66 
P.2d 708—Gelgud v. Los Angeles 
Rock & Gravel Co., 58 F.2d 673, 14 
Cal.App.2d 604—^Falth v. Morello, 
87 P.2d 183, 2 CalApp.2d 32—Rob¬ 
inson v. Arthur R. Llndburg, Inc., 
35 P.2« 1057, 140 Cal.App. 669— 
Masonic Temple Ass'n of Sacra¬ 
mento V. Stockholders Auxiliary 
Corporation, 19 P.2d 866, 180 CaL 
App. 234—Schroeder v. Wheeler, 
14 P.2d 908, 126 Cal.App. 367— 
Turner-v. Cook, 4 P.2d 182, 117 
Cal.App. 899—Mente & Co. v. Fres¬ 
no Compress & Warehouse Co., 298 
P. 126, 113 CalApp. 326—Merrl- 
man v. Martin, 298 P. 95, 113 Cal. 
App. 167—Granger v. New Jersey 
Ins. Co.. 291 P. 698, 108 CalApp. 
890—Woodhead Lumber Co. v. E. 


G. Niemann Investments, 278 P. 
913, 99 CaLApp. 456—Fidelity 

Credit Aasur. Co. of California v. 
Cosby, 265 P. 372, 90 CaLApp. 22— 
Pratt-Low Preserving Co. v. Evans, 
204 P. 241, 55 CaLApp. 724—Har¬ 
ter V. Delno, 194 P. 300, 49 Cal. 
App. 729. 

Conn.—^Bassett v. City Bank & Trust 
Co., 165 A. 567, 116 Conn. 617. 

Fla.—Orlando Orange Groves Co. v. 
Hale. 161 So. 284, 119 Fla. 169— 
McGhee Interests v. Alexander 
Nat Bank. 135 So. 546, 102 Fla. 
140—Marlon Mortg. Co. v. How¬ 
ard. 131 So. 629, 100 Fla. 1418— 
Hemphill v. Peaat 123 So. 661, 98 
Fla. 124—South Florida Amuse¬ 
ment & Development Co. v. Blan¬ 
ton. 116 So. 869. 95 Fla. 885— 
Blackshear Mfg. Co. v. Frallck, 102 
So. 763, 88 Fla. 589. 

Ga.—Spooner v. Dykes, 163 S.E. 889. 
174 Ga. 767—Simpson v. Powell & 
Co., 128 S.E. 741. 163 Ga. 616— 

U. S. Fidelity & Guaranty Co. v. 
Koehler, 137 S.B. 86, 36 Ga.App. 
396, transferred 132 S.E. 64, 161 
Ga. 934—Hull & Cowan Co. v. Dor- 
miney, 129 S.E. 911, 34 Ga.App. 
474. 

Idaho.—^Bratton v. Morris, 87 P.2d 
1097, 54 Idaho 748—Molyneux v. 
Twin Falls Canal Co., 35 P.2d 651, 
54 Idaho 619, 94 A.L.R 1264—Han¬ 
sen V. Rainbow Min. & Mill. Co., 
17 P.2d 335, 62 Idaho 643—Cald¬ 
well State Bank v. First Nat 
Bank, 28$ P. 360, 49 Idaho 110. 
Ill.—^MacAndrews & Forbes Co. v. 
Mechanical Mfg. Co.. 11 N.B.2d 
882, 367 Ill. 288, affirming 1 N.B. 
2d 896, 285 Ill.App. 81—Hartley 

V. Red Ball Transit Co., 176 N.E. 
751, 344 Ill. 634. reversing 869 IlL 
App. 229—^Llewellyn v. Board of 
Education of Clcero-Stlckney High 
School Tp. Dist. 154 N.E. 889, 324 
IlL 264—Moulding-Brownell Cor¬ 
poration V. E. C. Delfosse Const 
Co., 9 N.E.2d 469, 291 Ill.App. 343 
—Sumner v. Smysor, 273 IlLAPP. 
688—Hood V. Community High 
School Dist No. 304, Christian 
County, 228 IlLApp. 451. See Ala¬ 
bama Marble Co. v. Stevens, 206 
IlLApp, 406—Peerless Pattern Co. 
V. Barthen, 199 IlLApp. 595—Brad¬ 
ford & Co. V. United States Tent & 
Awning Co., 198 DLApp. 505. 

Ind.—^Home Development Co. v. Ar¬ 
thur Jordan Land Co., 196 N.E. 
387, 100 Ind.App. 468—Cooper v. 
Cooper. 198 N.B. 722, 100 Ind App. 
252—^Washington Tp. Board of Fi¬ 
nance V. American Surety Co. of 
New York, 188 N.B. 492, 97 Ind. 
App. 45—Globe & Rutgers Fire 
Ins. Co. V. Hamilton, 116 N.B. 697, 
66 Ind.App. 641. 

Iowa.—State v. Sprague, 281 N.W. 
349. 

K^n.—Southern v. Ch^se State Bank, 
61 P.2d 1840, 144 Kan. 472, 107 A. 

I LJa, 944—^Kansas Electric Utill- 
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ties Co. V. Bowersock, 202 P. 92, 
109 Kan. 718. 

Ky.—D. L. Walker & Co. v. Lewis, 
101 S.W.2d 686, 267 Ky. 107—Todd 

V. Williams' Adm'x, 96 S.W.2a 693. 
264 Ky. 788—^Lincoln Nat Life 
Ins. Co. V. Means, 96 S.W.2d 264, 
264 Ky. 666, certiorari denied 67 
S.Ct 43, 299 U.S. 678, 81 L.Ed. 426 
—Warfield Natural Gas Co. v. Cas¬ 
sidy, 86 S.W.2d 276, 277, 260 Ky. 
648, quoting Corpus Juris—^Krie- 
ger V. Title Insurance & Trust Co., 
88 S.W.2d 860, 260 Ky. 1—Equita¬ 
ble Life Assur. Soc. of U. S. v. 
Hall. 69 S.W.2d 977, 263 Ky. 460— 
Martin Oil & Gas Co. v. Fyffe, 65 
S.W.2d 686, 251 Ky. 617—Lock¬ 
wood's Trustee v. Lockwood. 62 S. 

W. 2d 1063, 250 Ky. 262—Royal In¬ 
demnity Co. v. Jenkins Const Co., 
60 S.w.2d 106, 248 Ky. 839—Simp¬ 
son v. Buckner’s Adm’r, 67 S.W.2d 
464, 247 Ky. 564—Jones v. Riddell, 
6 S.W.2d 1077, 224 Ky,. 245—City 
of Owensboro v. Dark Tobacco 
Growers' Ass'n, 800 S.W. 860, 222 
Ky. 164—Stanley v. Slone, 287 S- 
W. 360, 216 Ky. 114—Sower v. LIl- 
lard, 269 S.W. 380, 207 Ky. 283-^ 
Muncey Coal Mining Co. v. Mun- 
cey, 268 S.W. 298, 206 Ky. 638— 
Luten Bridge Co. v. Grant County, 
267 S.W. 1083, 206 Ky. 528—Wal¬ 
lace V. Cook, 227 S.W. 279, 190 Ky. 
262—Siler v. White Star Coal Co., 
226 S.W. 102, 190 Ky. 7. 

La.—Landeche Bros. Co. v. New Or¬ 
leans Coffee Co., 138 So. 513, 173 
La. 701—C. A. Andrews Coal Co. 
V, Board of Directors of Public 
Schools, Parish of Orleans, 92 So. 
803, 151 La. 695—Interstate Trust 
& Banking Co. v. Liquidators of 
People’s Bank & Trust Co., 78 Sa 
968, 143 La. 674—Roth Co. v. St 
Charles Tire -Co., App., 172 So. 60, 
rehearing refused 172 So. 888— 
Farmervllle Bank v. Tucker, App., 
166 So. 491. 

Me.—Pendexter v. SImonds, 188 A. 
127, 184 Me. 142—Waldo Bros. Co. 
V. Downing. 163 A. 787, 181 Ma 
410—Bar Harbor & Union River 
Power Co. v. Foundation Co., 149 
A. 801, 129 Ma 81—Cunningham v. 
Long, 135 A. 198, 125 Me. 494. 
Md.—Ferguson v. peth-Mary Steel 
Corporation, 172 A. 288, 166 Md. 
666 —Brownsteln v. New York Life 
Ins. Co., 148 A. 273, 168 Md. 61— 
Myers v. Myers, 187 A. 601, 163 
Md. 44. 

Mass.—Seemann v. Eneix, 172 N.K 
248, 272 Mass. 189—Lovell v. Com¬ 
monwealth Thread Co., 172 NJEl. 
77, 272 Mass. 188—Aumhammer v. 
Brotherhood Accident Co., 146 N. 
E. 47, 250 Mass. 683. 

Mich.—Cleveland v. Detroit Trust 
Co., 249 N.W; 842, 264 Mich. -268— 
Otto Misch Co. V. E: E. Davis Co., 
217 N.W. 88, 241 Mich. 286—Hake 

V. Groff, 206 N.W. 146, 282 Mich. 
288—^McIntosh v. Groomes, 198 N. 

W. 954, 227 Mich, «16. ' 
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Minn.— Stevens v. Durrenberger, 258 
N.W. 193 Minn. 146. 

Miss.—Jones v. Mississippi Farms 
Co., 76 So. 880, 116 Miss. 295. 
Mo.— EJnrigltt v. Schaden, 242 B.W. 
89—Rural High School Dist No. 3 
V. American Surety Ck)., App., 84 
S.W.2d 648, 650, citing Corpns Jtu 
rl»—Rickey v. New York Life Ina 
Co., 71 S.W.2d 88, 98, 229 Mo.App. 
1226, Quoting Oorpns Juris—Home 
Trust Co. V. Shapiro, 64 S.W.2d 
717, 228 Mo.App. 266—Shoemaker 
V. Great Lakes Pipe Line Co., 60 
S.W.2d 76, 79, 227 Mo.App. 941, 
citing oorpns Juris—School Dlst 
of Independence ex rel. Whalen v. 
Wilcox, App., 68 S.W.2d 1009— 
Laupheimer v. Massachusetts Mut 
Life Ins. Co.. 24 S.W.2d 1068, 224 
Mo.App. 1018—Spears v. Carter, 24 
S.W.2d 717, 224 Mo. 726—Hoppook 

V. Gaines, App., 284 S.W. 191— 
Hubbard v. Hubbard, App., 264 S. 

W. 422—Jones ‘ v. Prudential Ins. 
Co. of America, 236 S.W. 429| 208 
Mo.App. 679—C. H. Sternberg & 
Sons V. Nodaway Drainage Dlst. 
No. 2, 218 S.W. 960, 208 Mo.App. 
131 —Riddle v. Castner, 209 S.W. 
127, 202 Mo.App. 684—Swarts v. 

. Hller, App., 207 S.W. 258—St Jo¬ 
seph Hay & Peed Co. v. Brewster, 
App., 196 S.W. 71—Graham Paper 
Co. V. National Newspapers Ass’n, 
App., 198 S.W. 1003. 

Mont—Johannes v. Dwlre, 28 P.2d 
971, 94 Mont 690—^Roecher v. Com¬ 
mercial Nat Bank, 289 P. 388, 87 
Mont. 670—State v. Rosnoon, 274 
P, 860, 84 Mont 207—D. M. Perry 
& Co. V. Porquer, 202 P. 198, 61 
Mont 336, 29 A.L.R. 642. 

NiJ.*—L Tannenbaum Son & Co. v. 
Taglarenl, 179 A. 633, 116 N.J. 
Law 299—Stevens v. Colrln, 108 A. 
247, 93 KJ-Law 602—First Nat 
Bank V. Perth Amboy Iron & Met¬ 
al Co„ 188 A. 151, 119 N.J.Bq. 669 
—Belllsfield V. Holcomba 139 A. 
817, 102 N.J.Eq. 20. 

N.T.—Paige v. Faura 127 N.H. 898, 
229 N.T. 114, 10 A.L.R. 649, re¬ 
versing 172 N.T.S. 910, 186 App. 
Dlv. 940—Manson v. Curtis, 119 N. 
B. 659, 228 N.Y. 818, Ann.Cas.l918B 
247, affirming 166 N.Y.S. 1123, 171 
App.Dlv. 954—Murray Realty Co. 
V. Regal Shoe Co., 270 N.Y.S. 787, 
240 App.Dlv. 462, reversed on oth¬ 
er grounds 198 N.B. 164, 266 N. 
Y. 882—Wolkind v. Berman, 248 N. 
Y.S. 618, 232 App.Div. 47—Bevin 
V. Henry Steers Sand & Gravel Co., 
219 N.Y.S. 14, 218 App.Div. 502, 
affirmed 167 N.B. 837, 245 N.Y. 508 
—C. Ludwig Baumann & Co., 
Brooklyn, v. Manwlt Corporation, 

' , 207 N.Y.S. 437, 218 AppJJlv. 800— 
Frederick Zlttel & Sons v. 
Schwarts, 182 N.Y.S. 638, 192 App. 
Dlv. 368—Johnson v. City of New 
York, 181 N.Y.S. 187, 191 App.Dlv. 
205. affirmed 182 N.B. 890, 281 N. 
Y. 664—Pollack' v. Josephy, 294 N, 
Y.S. 219, 162 MIsc. 288—La Juett 
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V. Coty Mach. Co., 276 N.Y.S. 822, 
153 Mlsc. 410—^Town of Tonawan- 
da V. Stapoll, Mumm & Beals Cor¬ 
poration. 264 N.y.S. 424, 147 MIsc. 
768, reversed on other grounds 270 
N.Y.S. 377, 240 App.Dlv. 472, af¬ 
firmed 193 N.B. 419, 265 N.Y. 630— 

166 Broadway Realty Corporation 
V. Weber & Heilbroner, 256 N.Y.S. 
806, 143 MIsc. 672. 

N.C.—Town of Lumberton v. Hood, 

167 S.E. 641, 204 N.a 171—Cole v. 
Industrial Fibre Co., 167 S.E. 867, 
200 N.C. 484—^Klng v. Davis, 130 
S.E. 707, 190 N.C. 737—GUIs v. 
Drexel Furniture Co., 98 S.E. 371, 
173 N.C. 642—^Lewls v. May, 91 S. 
E. 691, 173 N.a 100. 

N.D.—Fechner v. Pinseth, 179 N.W. 
701, 46 N.D. 348. 

Ohio.—Coe V. Suburban Light & 
Power Co., 167 N.E. 698, 32 Ohio 
App. 168—^Laning v. Robert Clarke 
Co., 9 Ohio N,P..N.S., 836. 

Okl.—Empire Oil & Refining Co. v. 
Babson, 77 P.2d 682, 182 Okl. 386 
—Pittsburgh & Midway Coal Min¬ 
ing Co. V. Pharoah, 60 P.2d 742, 
177 OkL 892—Stuart v. McPadden, 
43 P.2d 131, 171 OkL 401—Mid-Con¬ 
tinent Petroleum Corporation v. 
Blackwell Oil & Gas Co., 15 P.2d 
1028, 169 OkL 35—Ft. Dearborn 
Trust & Savings Bank v. Skelly 
Oil Co.. 298 P. 667, 146 Okl. 179— 
Standard Aeo. Ins. Co. of Detroit, 
Mich.. V. Goldberg, 260 P. 892, 120 
Okl. 108—Smith v. First Nat. Bank, 
245 P. 668. 114 Okl. 293—Qulnette 
V. Mitschrlch, 236 P. 630, 109 Okl. 
281—^Barnett v. Merchants' Life 
Ins. Co., 208 P. 371, 274, 87 OkL 42, 
citing Corpus Juris—^Levln v. 
Cook, 202 P. 299, 84 Okl. 66. 

Or.—Strandholm v. Barbey, 26 P.2d 
46, 146 Or. 427—Courteen Seed Co. 

V. Abraham, 276 P. 684, 129 Or. 
427—Elliott Contracting Co. v. City 
of Portland, 171 P. 760, 88 Or. 160 
—Corvallis & A. R R. Co. v. Port¬ 
land. E. & E. Ry. Co., 163 P. 1173, 
84 Or. 624. 

Pa.—Snyder v. School Dlst of City 
of Beading. 166 A. 876, 311 Pa. 826 
—Blough V. Lochrle, lli A, 654, 
276 Pa. 491—Calvey v. Coyer, 184 
A. 279, 121 Pa.Si«)er. 604—Fried v. 
Fablanl, 182 A. 717, 120 Pa.SupeT. 
658—Johnson v. Try, 29 Pa.Dl8t 
657. 

Philippine.—^McCullough v. Aenlle, 8 
Philippine 286. 

RL—McKendall v. Tudor Arms, 186 
A. 186—McKendall v. Tudor Arms, 
184 A. 178—Gross v. Clark, 113 A. 
114, 48 RI. 889. 

Tex.—Sun Oil Co. v. Bums, 84 S. 

W. 2d 442, 126 Tex. 649, reversing, 
Civ.App., 66 S.W.2d 808—Pitts v. 
Camp County, $9 S.W.2d 608, 120 
Tex. 658, answers to certified ques¬ 
tions conformed to. Civ.App., 42 S. 
W.2d 868—El Paso Electric Co. v. 
Indemnity Ins. Co. of North Amer¬ 
ica,'ConuApp., 60 S.W.2d 190, af- 

• firming, ClvA.pp., 42 S.W.2d 877— 
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Pennington v. Bevering, Com.App., 

17 S.W.2d 772, affirming, Civ.App., 
9 S.W.2d 401—C. A. Bryant Co. v. 
Hamlin Independent School Dlst, 
Com.App., 14 S.W.2d 63, answering 
certified questions, Clv.App., 18 S. 
W.2d 750 — Couch v. Southern 
Methodist University, ComA.pp., 10 
S.W.2d 973, reversing, Civ.App., 290 
S.W. 256—Turner v. Montgomery, 
Com.App., 293 S.W. 816, affirming, 
Clv.App., 286 S.W. 621—Whitting¬ 
ton v. Cameron Compress Co., Civ. 
App,, 268 S.W. 216, 218, citing 
Corpus Juris, and affirmed Cam¬ 
eron Compress Co. v. Whitlngton. 
Com.App., 280 S.W. 527—South- 
Western Life Ina Co. v. Houston, 
Civ.App.. 121 S.W.2d 619, error re¬ 
fused—Star Refining Co. v. Butch¬ 
er, Civ.App., 84 S.W.2d 303—Miller 
V. American Mortg. Corporation, 
Clv.App., 78 S.W.2d 721—Manett- 
Seastrunk & Buckner v. Terminal 
Bldg. Corporation of Dallas, Civ. 
App., 23 S.W.2d 786, reversed on 
other grounds 39 S.W.2d 1, 120 
Tex. 374. 77 A.L.R 1123—Kent v. 
Ryan. Civ.App., 20 S.W.2d 1099, 
reversed on other grounds Ryan 
V. Kent Com.App., 36 S.W.2d 1007 
—St Mary’s Oil Engine Co. v. Al¬ 
ien-Morrow Co., Civ.App., 20 S.W. 
2d 266—Miles v. Briggs, CIv.App., 

18 S.W.2d, 860, error dismissed— 
HofCer Oil Corporation v. Hughea 
Clv.App., 16 S.W.2d 901—Glaser 

V. Henderson. Civ.App., 2 S.W-2d 
987—Federal Surety Co. v. Waite, 
Clv.App., 297 S,W. 312—Texas 
Const. Co. V. Dearing, Civ.App., 
296 S.W. 1112, modified on other 
grounds R. H. Dearing & Sons v. 
Texas Const. Co., Com.App., 1 S. 

W, 2d 266—Missouri, K. & T. Ry. 
Co. of Texas v. State, Civ.App.. 
276 S.W, 673, certiorari granted 46 
S.Ct. 483, 271 U.S. 663, 70 L.Bii. 
1134, vacated 48 S.Ct 82, 276 U. 
S. 494 ; 72 L.Ed. 891—Dallas Gas 
Co. V. State, Clv.App., 261 S.W. 
1063—Smith & Haysllp v. Wilcox 
Oil Co., Civ.App., 258 S.W. 641— 
Quanah, A. & P. Ry. Co. v. Cooper, 
Clv.App., 236 S.W. 811—Benton v. 
Jones, Clv.App., 220 S.W. 193— 
Hunter v. Gulf Production Co., Civ. 
App., 220 S.W. 163—Travelers’ Ins. 
Co. of Hartford, Conn, v. Scott, 
Civ.App., 218 S.W. 53, error re¬ 
fused—Griffin V. Bell, Civ.App., 202 
S.W. 1084, error refused, 

Utah.—^Femellus v. Femellus, 296 P. 
244, 77 Utah 396—Burke v. In¬ 
dustrial Commission of Utah, 285 
P. 623, 76 Utah 44l~Jordan v. 
Madsen, 262 P. 670, 69 Utah 112— 
Penn Star Mining Co. v. Lbman, 
231 P. 107, 64 Utah 348—Makris 
Y. Melis, 167 P. 802, 50 Utah 644.' 
*78.—State Farm Mut Automobile 
Ins. Co. V. Justls, 190 S.E. 168,' 
denying rehearing 188 S.E. 3,7*^ 
Lynnhaven Beach & Park Co.' V.' 
' Moore, 168 S.E. 896, 156 ^2^ 
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the entire instrument and not from detached por- particular part as well as of the whole. 
tions,*2 it being necessary to consider all of its 

parts in order to determine the meaning of any Individual clauses^^ in an agreement and partic- 


McDanlel v. Daves, 123 S.B. 663, 
135 Va. 178—Epea’ Adm'r v. Hard¬ 
away, 115 S.K 712. 136 Va. 80— 
Poltz V. Conrad Realty Co., 100 S. 
B. 463, 131 Va. 495. 

Wash.—Hollingsworth v. Robe Lum¬ 
ber Ca, 45 P.2d 614, 182 Wash. 
74—^Huston v. Graham, 14 P.2d 
44, 169 Wash. 631—Peck v. Davies, 
283 P. 173, 164 Wash. 569—Penn 
aiut Life Ins. Co. v. Duke, 312 
P. 667, 569, 123 Wash. 463, citing 
Cotpus Jhxis—Mikusch v. Beeman, 
188 P. 780, 110 Wash. 658—Wick 
V. Western Union Life Ins. Co., 
176 P. 963, 104 Wash. 129—Puget 
Sound International Ry. v. City of 
Everett, 176 P. 40, 108 Wash. 496. 
W.Va.—State v. Kanawha County 
Court, 148 S.B. 674, 106 W.Va. 589 
-Watson V. Buckhannon River 
Coal Co, 120 S.B. 390, 96 W.Va. 
164. 

Wis.—Marks Bros. Co. v. Goossen, 

222 N.W. 818, 197 Wis. 662—Homes 
Acres Co. v. Swenson-Dibble Land 
Co., 192 N.W. 42, 45, 179 Wis. 556, 
quoting Corpus Juris—Squler v. 
HamiscMfeger. 186 N.W. 409, 177 
Wla 89. 

Wyo.—Wyoming Irr. Co. v, Yamell, 

223 F. 332, 81 Wyo. 120. 

18 C.J. p 625 note 41. 

Oaption oiT contiaot 

(1) Where the body of an article 
of a contract was ambiguous, resort 
could be had to the caption to deter¬ 
mine Intent of the parties.—S. v. 
A. Bentley & Sons Co., D.C.Ohlo, 293 
P. 229. 

(2) Caption of contract is not con¬ 
trolling in determining whether con¬ 
tract was partnership agreement— 
Ayres v. Nopoulos, 216 N.W. 268, 204 
Iowa SSL 

Oonditiiom preoedeni 

(1) What is condition precedent in 
contract depends, not upon technical 
words, but on Intent of parties, de¬ 
duced from whole instrument— 
Floyd V. Pugh, 77 So. 823, 201 Ala. 
29. 

(2) Whether parties Intended that 
performance of certain work should 
be condition precedent to recovery 
on mortgage must be gathered from 
entire contract—^Musto v. Grosjean. 
281 P. 1022, 208 Cal 453. 

affeofe of waiver of inrovlsloxL 

That a provision of a contract 
was subsequently waived by the par¬ 
ties would not prevent using it as 
an aid to construction of contract 
—Gamble v. HoUenbach, 223 S.W. 
8'38, 188 Ky. 686. 

Vutuallty 

A contract Is to be construed as 
a whole In determining whether it 
18 mutual—Wiley v. Broaddus, eta, 


Lumber Co.. 72 S.E. 305, 156 N.C. 
210—13 C.J. P 383 note 35. 

Whole paragraph of a contract one 
passage of which is relied on as a 
waiver of a party’s right to apply 
to the courts for redress of wrongs, 
must be construed together to as¬ 
certain the Intention.—Bracken v. 
Dahle, 261 P. 16. 68 Utah 486. 

Sa. U.S.—Miller v. Robertson, N.T., 
45 S.Ct 73, 266 U.S. 348, 69 L.Ed. 
266, affirming, C.C.A-, Robertson v. 
Miller, 286 P. 603—Carpenter v. 
Continental Casualty Co., C.C.A. 
S.D., 95 P.2a 634—Mendez v. East¬ 
ern Sugar Associates, C.C.A.Puerto 
Rico, 89 P.2d 399—U. S. v. Pour 
Parcels of Land In City of New 
York, D.ON.T., 20 P.Supp. 306. 

Cal—^Lemm v. Stillwater Land & 
Cattle Co., 19 P.2d 786, 788, 217 
Cal. 474, citing Corpus Jnil*— 
Hamilton v. Ferguson, App., 79 P. 
2d 437—CuUey v. Cochran, 62 P. 
2d 168, 17 CalJLpp.2d 498. 

Del.—Wooleyhan v. Green, 166 A. 

602, 4 W.W.Harr. 503. 

Idaho.—Dingier V. Ritzius, 247 P. 10, 
42 Idaho 614, 49 A.L.R. 598. 

Mich.—Dunn v. Detroit Federation 
of Musicianh, Local No. 5, Ameri¬ 
can Federation of Musicians. 266 
N.W. 681, 268 Mich. 698. 

Mo.—Schott V. Continental Auto Ins. 
Underwriters, 31 S.W.2d 7, 326 Mo. 
92—Rickey v. New York Life Ins. 
Co., 71 S,W.2d 88, 98, 229 Mo.App. 
1226, quoting Corpus Juris—Globe 
Indemnity Co, v. Modern Auto Re¬ 
pair & Reconstruction Co., App., 
285 S.W. 758. 

Mont.—Snider v. Carmichael, 58 P. 
2d 1004, 102 Mont 387—State Ele¬ 
vator Co. V. Farmers' Elevator 
Co., 27 P,2d 748, 96 Mont 667— 
Dolln V. Wachter, 288 P. 616, 87 
Mont 466. 

Ohio.—Equitable Life Ins. Ca of 
Iowa V. Gerwlek, 197 N.E. 923, 60 
Ohio App. 277—Laning v. Robert 
Clarke Co., 9 Ohio N.P.,N.S., 636— 
Board of Directors of University 
of Cincinnati Qty of Cincinnati, 
1 Ohio N.P..N.S, 105, affirmed 74 
N.E. 1142, 71 Ohio St 600. 

Okl.—^Hud Oil & Refining Co. v. 
Smith, 65 P.2a 1011, 179 OkL 412 
—Pittsburgh & Midway Coal Min¬ 
ing Co. v. Pharoah, 60 P.2d 742, 
177 OkL 392—Custer v. Fortuna 
Oil Co„ 187 P. 248, 77 Okl. 267— 
Prowant V. Sealy, 187 P. 236, 77 
Okl. 244. 

Or.—^Pettigrove v. Corvallis Lumber 
Mfg. Co.. 21 P.2d 198, 143 Or. 38. 
Pa.—Smlth-Faxla Co., for Use of 
Keashey & Mattison v. Jameson 
Memorial Hospital Ass’n, 169 A. 
283, 313 Pa. 264—Johnson v. Pryi 
29 I^Dlst 667. 
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S.C.—Kittles v. General American 
Life Ins. Ca. 188 S.E1 784, 182 
S.C. 162. 

Tex.—Guardian Trust Co. v. Bau- 
erelsen, 121 S.W.2d 679, reversing, 
Clv.App., 99 S.W.2d 367. 

Utah.—Vitagraph, Ina v. American 
Theatre Co., 291 P. 303, 77 Utah 71. 
Wash.—State v. Comer, 28 P.2d 1027, 
176 Wash. 267, appeal dismissed 
Comer v. State of Washington, 
64 S.Ct 782, 292 U.S. 610, 78 L.Ed. 
1470. 

Wyo.—Paolflc-Wyoming Oil Co. v. 
Carter Oil Co.. 226 P. 193, 81 Wyo. 
314, rehearing denied 228 P. 284, 
31 Wya 462. 

13 C.J. p 626 note 42. 

as. Ark.—U. S. Fidelity & Guaranty 
Co. V. Sellers. 256 S.W. 26, 160 
Ark. 699—Hughes v. El Dorado 
Union Oil Co., 254 S.W. 663, 160 
Ark. 342. 

Cal.—Hunt v. United Bank & Trust 
Co., 291 P. 184, 210 Cal 108— 
Nathan v. Porter, 172 P. 170, 36 
CalApp. 366. 

Ill—Chicago Home for Girls v. Carr, 
133 N.E. 844, 346, SOD Ill 478. 
citing Corpus Juris—Espenschled 

V. Yeager. 278 ULApp. 608. 

Ind.—Walb Const Co. v. Chlpman. 

176 N.E. 132. 202 Ind. 434. 

Ely,—Prestonsburg Water Co. v. Din¬ 
gus, 111 S.W.2d 661, 271 Ky. 240, 
followed in Prestonshurg Water 
Co. V. Neeley, 111 S.W.2d 665, 271 
Ky. 247—Bullock v. Young, 67 S. 

W. 2d 941, 262 Ky. 640. 

Mass.—Standard Sanitary Mfg. Co. 

V. Hortfleld Realty Co., 188 NJl 
220, 284 Mass. 640. 

Miss.—Lrfunpkin v. Heard, 102 So. 
666, 137 Miss. 623. 

Ma—Rickey v. New York Life Ins. 
Co., 71 S.W.2d 88,, 93, 229 Mo. 
App. 1226, quoting' Corpus Juris. 
Pa.—^Alcorn Combustion Co. v.’ M. 

W. Kellogg Co.. 166 A. 862, 311 Pa. 
270. 

Tex.—Stltz V. National Producing & 
Refining Co.. Civ-App., 247 S.W. 
657. 

Wis.—^Bampton Plains Realty Co. v. 

Cohen, 262 N.W. 672, 214 Wis. 128. 
13 C.J. p 627 note 48. 

84. U.S.—The Coca-Cola Bottling 
Co. V. The Coca-Cola Co., D.C.DeL, 
269 F. 796—^Westlnghouse Electric 
& Mfg. Co. V. Binghamton Ry. Ca, 
D.GN.Y, 266 P. 878. appeal dis¬ 
missed 267 F. 726, 169 C.C.A, 14— 
J. A. La Porte Corporation v. 
Mayor and City Council of Balti¬ 
more, D.CMdL, 13 F.Supp. 796. 
aTr. —S mith V. Tersheshee, 180 So. 
792, 222 Ala. 108—City of Albany 
V. SpragittB, 98 Sa 808. 208 Ala. 
■ 122 . 



17 C.J.S. CONTRACTS §297 

ular words*® must be considered in connection with I ing, and every word in it, will, if possible, be given 
the rest of the agreement, and all parts of the writ- | effect.** 


Arit—Miller Cattle Co. v. Mattlce, 
298 P. 640, S8 Aria. 180. 

CaL—Lemm v. Stillwater Land & 
Cattle Co., 19 P.2d 786, 217 Cal. 
474—Smltn v. Carlston, 271 P. 
1091, 206 Cal. 641, followed In 
Rcthers v. Smith, 271 P. 1096, 205 
CaL 788—Seld Pak Sing v. Barker, 
240 P. 766, 197 Cal. 821. 

Bla.—Canal Lumber Co. v. Florida 
Naval Stores & Mfg. Co., 92 So. 
279, 88 Fla. 601. 

Ind.—Slndllnger v. Department of 
Financial Institutions of Indiana, 
199 N.K 716, 106 A.L.II. 601— 
Hoverstock v. Darrow, 179 N.E. 
790, 94 Ind.App. 83. 

Ky,—Fldellty-Phsnix Fire Ins. Co. v. 
Duvall, 106 S,W.2d 991, 269 Kj. 
800. 

La.—Lochte v. Magglore, 189 So. 760, 
19 La.App. 862. ' 

Mass.—Pittsfield & N. A. R. Corpora¬ 
tion V. Boston & A. R. Co., 157 N. 

B. 611, 260 Mass. 890. 

Minn- —^Youngers v. Schafer, 264 N. 

W. 794, 196 Minn, 146. 

Mo.—Planters’ Nut & Chocolate Co. 
V. Douglas Candy Co., App., 240 
S.W. 478. 

Mont—Snider v. Carmichael, 68 P.2d 
1004, 102 Mont 887—Esselstyn v. 
Meyer & Chapman State Bank, 208 
P. 910, 68 Mont 461. 

Okl.—^Edmundson v. State ex rel. 
Johnson, 78 P.2d 160—Spring v. 
Major, 269 P. 126, 126 OkL 160— 
Bienderson v. Ponca City Milling 
Co., 248 P. 748, 116 OkL 169— 
Friend v. Southern States Life Ins. 
Co., 194 P. 204, 80 OkL 76—Wlth- 
Ington, V. Gypsy Oil Co., 172 P. 
684, 68 Okl. 188. 

Or. — Johnson v. Homestead-Iron 
Dyke Mines Co., 193 P. 1036, 98. Or. 
318. 

Pa—Hlld V. Dunn, 166 A. 228, 310 
Pa 289. 

S.C.—Three States Coal Co, v. Mol- 
lohon Mfg. Co., 136 S.E. 880, 187 3. 

C. 846. 

Tex.—Glasgow v. John Hkncock Mut 
Life Ina Co., Clv.App., 117 S.W.2d 
888—Green v. Farmers & Mer¬ 
chants State Bank, ClvJLpp., 100 
S.W.2d 132, error dismissed—Bur¬ 
nette V. Realty Trust Co., ClvJLpp., 
74 S.W.2d 686, error refused. 

18 aj. p 627 note 44. 

88. TT.S.—F. W. Woolworth Co. v. 
Petersen, C.C.A.C 0 I 0 ., 78 F.2d 47— 
George v. Manhattan Land & Fruit 
Ca, aCJLLa, 61 F.2d 28. 

Ala—Home Ina Co. v. Pettit, 148 
So. 839, 225 Ala 487, reversing 
148 So. 837, 26 AlaApp. 284. 

CaL — Homer Laughlln Engineers 
Corporation y. J. W. Leavitt & Co., 
2 P.2d 611, 116 CaLApp. 197. 

Colo.—Gertner v. Llmon NaL Bank, 
267 P. 247. 82 Colo. IS—Eingsbury 


V. Rlverton-Wyoming Refining Co., 
192 P. 603. 68 Colo. 681. 

Fla—^Dekle v. Valrico Sandstone Co., 
77 So. 96, 74 Fla 846. 

Iowa—^Lamar v. Iowa State Trav¬ 
eling Men’s Ass’n, 249 N.W. 149, 
216 Iowa 371—Haggln v. Derby, 

229 N.W. 257, 209 Iowa 939—First 
Nat. Bank v. Royal Indemnity Co., 
186 N.W. 984. 193 Iowa 221. 

Ky.—Krieger v. Title Insurance & 
Trust Co.. 83 S.W.2d 850, 260 Zy. 

1 — Kentucky & West Virginia 
Power Co. v. Gilliam, 276 S.W. 
983, 210 Ky. 820. 

La—^New Orleans Terminal Co. v. 

Dixie Rendering, App., 179 So, 98. 
Mass.—Watts v. Bruce, 139 N.E. 660, 
245 Mass. 681. 

Mich.—^Detroit Trust Co. v. Manllow, 
261 N.W. 808, 272 Mich. 2U. 

Mo.—Fulkerson v. Great Lakes Pipe 
Line Co., App., 60 S.W.2d 71, af¬ 
firmed 76 S.W.2d 844, 336 Mo. 1068, 
and followed in Shoemaker v. 
Great Lakes Pipe Line Co., 60 S. 

W. 2d 76, 227 Mo.App. 941, affirmed 
Sup., 75 S.W.2d 840—^Burrus v. 
Continental Life Ins. Co.. 40 S.W. 
2d 493, 226 Mo.App. 1129—Cochran 
V. Standard Accident Ina Co. of 
Detroit, Mich., 271 S.W. 1011, 219 
Mo.App. 822. 

Mont—^Lee v. Lee Gold Mining Co.. 

230 P. 1091, 71 Mont 692. 

N.T.—William a Atwater & Co. v. 
Panama R. Co., 169 N.E. 4lS, 246 
N.T. 619, reversing 218 N.T.S. 988, 
218 App.Dlv. 716 — Flnucane v. 
Standard Aco. Ins. Co.. 171 N.T. 
S. 1018, 184 App.Dlv. 280—Rosner 
V. Waldman, 179 N.T.S. 109. 

Ohio.—Courtrlght v. Scrlmger, 144 
NJ:. 294, 110 Ohio St 547—Nagel 
V. Zumstein, 8 Ohio N.R.N.S., 386 , 
affirmed 14 Ohio ClP.Ct,N.S., 228, 
24 Ohio dr.Dec. 119. 

Or.—Thompson Optical Institute v. 

Thompson, 237 P. 965, 119 Or. 262. 
Pa—Reilly v. City Deposit Bank & 
Trust Co., 186 A. 520, 322 Pa 677, 
reversing 179 A. 886, 118 PaSuper. 

S.a—BreedUj v. Smith, 120 S.B. 64, 
126 S.C. 346. 

Tenn.—^Etolmes v. Elder, 94 S.W.2d 
890, 170 Tenn. 267, 104 A.L.R. 1282. 
Tex,— Whittington v. Cameron Com¬ 
press Co., Clv.App., 268 S.W. 216, 
affirmed Cameron Compress Co. v. 
Whltlngton, Com.App., 280 S.W. 
627. 

18 C.J. p 627 note 46. 

sa TT.S.—Carpenter v. Texas & N. O. 
R. Co., COA-Tex., 89 F.2d 274, 
certiorari denied 58 S.Ct 22, 302 
U.S. 703, 82 L.Ed. 643—Norris 

Grain Co. v. Texas & N. O. R. Co.. 
aC.A.Tex., 89 P.2d 274, certiorari 
denied 68 S.Ct 22, 802 TT.S. 708, 82 
L.Ed. 643—SUte Life Ina Go. v. 
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Allen, C.aA.Tex. 81 P.2d 618— 
Personal Industrial Bankers v. Cit¬ 
izens Budget Co. of Dayton, Ohio, 
C.C.A.Ohlo, 80 F.2d 327. certiorari 
denied McConnaughey v. Personal 
Industrial Bankers, 66 S.Ct 939, 
298 U.S. 674, 80 L.Ed. 1396—F. 
W. Woolworth Co. v. Petersen, a 
C.AC 0 I 0 ., 78 F.2d 47—Saslnowskl 
V. Boston & M. R. R., C.aAMa8S., 
74 F.2d 628—Utilities Production 
Corporation v. Carter Oil Co., C.C. 
AlOkl. 72 F.2d 655, affirming,’D.C., 

2 F.Supp. 81—Lowery v. Connecti¬ 
cut Fire Ins. Co. of Hartford, 
Conn., aCLAN.T., 70 F.2d 324, re¬ 
versing, D.a, 6 F.Supp. 326, certio¬ 
rari denied 56 S.Ct 88, 293 U.S. 
676. 79 L.Ed. 674—College Inn Food 
Products Co. V. Loudon Packing 
Co., aC.A.Ind., 66 P.2d 883—E. L 
Du Pont De Nemours & Co. v. Clai- 
borne-Reno Co., C.C.AIowa, 64 F. 
2d 224, 228, 89 A.L.R. 238. citing 
Oorpni Jtixif, and certiorari denied 
54 S.Ct 64, 290 U.S. 646, 78 L.Ed. 
661—Chicago Great Western R. Co. 
V. Farmers’ Shipping Ass’n. C.C.A. 
Kan., 69 F.2d 667—Wood v. Em¬ 
ployers' Liability Assur. Corpora¬ 
tion, Limited, of London, England. 
C.C.A.Ind.. 41 F.2d 673. 73 A.L.R. 
79, certiorari denied 61 S.Ct 179, 
282 U.S. 894, 76 L.Bd. 788—P. W. 
Brooks & Co. v. North Carolina 
Public Service Co., C.C,A.N.C., 
87 P.2d 220, affirming, D.C., 82 F. 
2d 800, and certiorari denied 60 S. 
Ct. 347, 281 U.S. 741, 74 L.Ed. 1154 
-Huber Hoge, Inc., v. Smith & 
Wesson, D.C.Mass., 38 P.2d 923— 
Norwich Union Indemnity Co. v. 
H. Kobacker & Sons Go., C.C.A. 
Ohio, 31 F.2d 411, certiorari denied 
H. Kobacker & Sons Co. v. Nor¬ 
wich Union Indemnity Co., 60 S.Ct 
17, 280 U.S. 658, 74 L.Bd. 613— 
PiUsbury Flour Mills Co. v. Great 
Northern Ry. Co., C.C.A.Mlnn., 25 
F.2d 66, 69, citing Coipua jroxla— 
Coffey V. Day & Night'Nat Bank 
of PIkevUle, D.C.Ky., 21 F.2d 861, 
affirmed Day & Night Nat Bank 
of PIkevUle, Ky. v. Coffey, CCA., 
25 F.2d 403, 68 A.L.R 1002—Wag¬ 
ner Electric Corporation v. Hy^ 
draullc Brake Co., D.C.Cal., 12 F. 
Supp. 837—Interstate Iron & Steel 
Co. V. Northwestern Bridge & Iron 
Co.. CCAWIs., 278 F. 60, certio¬ 
rari denied John v. Interstate Iron 
& Steel Co., 42 S.Ct 461, 268 U.S. 
628, 66 L.Ed. 799—P. Sanford Ross, 
Inc., V. U. S., 60 CLCL 168. 

Ala.—Obermark v. Clark, 114 So. 185, 
216 Ala. 664, 66 A.LJt 1168— 
Russell V. Garrett, 93 So. 711, 718, 
208 Ala. 92, quoting Ooipru Jnxis 
—^Porter v. Henderson, 82 So. 668, 
208 Ala. 812. 

Arlz.—Aldous Y. Intennountaln 
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Building & Loan Ass’n of Arizona, 
284 P. 863, 36 Arlz. 225—Kreig v. 
Hammels, 240 P. lCf31. 29 Arlz. 280 
—Babbitt Bros. Trading Co. v. 
Marley, 238 P. 392, 28 Ariz. 580— 
Doran v. Oasis Printing House, 211 
P. 562, 24 Arlz. 476. 

Ark.—B. A. Collins & Co. v. Gus 
Blass Co., 242 S.W. 70, 154 Ark. 
244. 

Cal.—Hunt v. United Bank & Trust 
Co., 291 P. 184, 187, 210 Cal. lOS, 
citing Corpus Juris—Ogbum v. 
Travelers’ Ins. Co., 276 P. 1004, 207 
CaL 50—^Evans v. Citizens National 
Trust & Savings Bank of River¬ 
side, App., 84 P.2d 218—^Pacific 
States Savings & Loan Co. v. Hol¬ 
lywood Knickerbocker, 62 P.2d 
1014, 11 Cal.App.2d 66—Bank of 
America Nat Trust & Savings 
Ass’n v. Schumacher, 45 P.2d 239, 

6 CaI.App.2d €61—Peak v. Jurgens, 
43 P.3d 669. 6 Cal.App.2d 673— 
Sutherland -v. San Diego Electric 
Ry. Co., 34 P.2d 180, 139 CaLApp. 
635—Hasman v. Canman, 28 P.2d 
I 372, 136 Cal.App. 91—Conover v. 
Smith, 256 P. 836, 83 Cal.App.' 277 
—Cole v. Low, 254 P. 676, 81 Cal. 
App. 633—Gibbs v. Hersman, 239 
P. 350, 73 CaLApp. 782. 

Pla.—Canal Lumber Co. v. Florida 
Naval Stores & Mfg. Co., 92 So. 
279, 83 Pla. 601. 

Ga.—Edison v. Plant Bros. & Co., 
134 S.IL 627, 36 Ga.App. 683— 
Bridges v. Home Guano Co., 125 
S.E. 872, 33 Ga.App. 306. 

Ill.—Green v. Ashland Sixty-Third 
State Bank. 178 N.E. 468, 346 HI. 
174—Weger v. Robinson Nash Mo¬ 
tor Co., 172 N.B. 7, 340 III. 81, re¬ 
versing 266 IlLApp, 649—A^ms 
V. Crltchlow, 6 N.E.2d 100, 287 IlL 
App. 324—Espensohled v. Yeager, 
278 mjLpp. 608—^Danville Hotel 
Co. V. Benson, 262 Ill.App. 288— 
Egyptian Seed Growers’ Exchange 
V. Hollinger, 238 Ill.App, 178—Hood 

V. Community High School DIst 
No. 304, Christian County, 223 HI. 
App. 451—^American Terra Cotta & 
Ceramic Co. v. Bankers’ Surety Co., 
199 IlLApp. 646. See Helrsch & 
Micotto V. Lorimer & Gallagher 
Co., 196 IlLApp. 664. 

Ind.—Frick Co. v. Walter Cox Co., 
199 N.E. 462, 101 Ind.App. 402. 
Iowa.—^Nylander v. Nylauder, 268 N. 

W. 7, 221 Iowa 1868—Carter v. 
Bair, 208 N.W. 283, 201 Iowa 788. 

Ky.—Warfield Natural Gas Co, v. 
Cassady, 86 S.W.2d 276, 260 Ky. 
648—^Roberts v. Huddleston, 82 S. 
■ W.2d 469, 269 Ky. 596—Krausglll 
Plano Co. V. Federal Electric Co., 
287 S.W. 962, 216 Ky. 470. 

.La.—Gautreaux v. Harang, 183 So. 
S49, 190 La. 1060—Noel Estate v. 
TTflnwtfl City Southern & Gulf Ry. 
• Co., 175 So. 468, 187 La. 717—Unlt- 
. ed Carbon Oo. v. Interstate Nat¬ 
ural Gas Co., 147 So. 87, 40, 176 La 
929, citing Oozitus Jiui»-Ceniiglla 


V. KraL 127 So. 872, 170 La. 373— 
Magnolia Petroleum Co. v. Haw¬ 
kins, 137 So. 688, 19 La.App. 821, 
vacated 141 So. 389, 19 La.App, 821 
—News Pub. Co. V. S. B. Barrett 
Rubber Co., 127 So. 749, 13 La.App. 
285. 

Me.—Salmon Lake Seed Co. v. Fron¬ 
tier Trust Co., 153 A. 671, 130 Me. 
69—Blackard v. National Biscuit 
Co.. 132 A. 886, 125 Me. 201. 

Md.—Hart v. Hart, 166 A. 414, 165 
Md. 77—Hartford Accident & ' In¬ 
demnity Co., Hartford, Conn., v. 
■W. & J, Knox Net & Twine Co., 
132 A. 261. 150 Md. 40. 

Mass.—Gloucester Mut Fishing Ins. 
Co. V. Boyer, 200 N.E. 657—Crlm- 
mins & Peirce Co. v. Kidder Pea¬ 
body Acceptance Corporation, 185 
N.B. 383, 282 Mass. 367, 88 A.L.R- 
1122—Maksymluk v. Puceta, 181 
N.E. 388, 279 Mass. 346—Moody 
V. Inhabitants of Town of Wey¬ 
mouth, 177 N.E. 80, 276 Masa 282 
—Clark V. State St Trust Co., 
169 N.E. 897, 270 Masa 140—Bray 
V. Hickman, 161 N.E. 612, 263 Mass. 
409—Dahlstrom Metallic Door Co. 

V. Evatt Const Co., 162 N.B. 716, 
256 Mass. 404. 

Mich.—Mondou v. Lincoln Mut. Cas¬ 
ualty Co.. 278 N.W. 94, 288 Mich. 
353—Gibson v. Agricultural Life 
Ins. Co. of America, 276 N.W. 450, 
282 Mich. 282—Acme Cut Stone Co. 
v. New Center Development Corpo¬ 
ration, 274 N.W. 700, 281 Mich. 
32, 112 A.L.a 866. 

Minn.—Youngers ’v. Schafer, 264 N. 

W. 794, 196 Minn. 147—Wicker v. 
Modem Life Ins. Co., 261 N.W. 441, 
194 Minn. 447—Crookston Milling 
Co. V. Great Northern Ry. Co,, 242 
N.W. 287, 289, 186 Minn. 653, cit¬ 
ing Corpus Juris. 

Misa—Messina v. New York Life 
Ins. Co., 161 So. 462, 173 Miss. 378 
—Continental Casualty Co. v. 
Pierce, 164 So. 279, 170 Miss. 67— 
Southern Ry. Co. v. Anderson & 
Fuller, 130 So. 743, 158 Misa 643 
—^Mississippi Power & Liglit Co. 
V. A. E. Kusterer & Co., 126 So. 
429, 166 MIsa 22—Copiah Hard¬ 
ware Co. V. Johnson, 86 So. 369, 
123 Misa 624—Yazoo & M. V. R. 
Co, V. First Nat Bank of Vicks¬ 
burg, 80 So. 882, 119 Miss. 69. 

Mo.—Swlnney v. Continental Bldg. 
Co., 102 S.W.2d 111—^Fancher v. 
Frock, 88 S.W.2d 179, 337 Mo. 1119 
—^Thomas v. Utilities Bldg. Corpo¬ 
ration, 74 S.W.2d 678, 336 Mo. 900 
—^Myers v. Union BlectWc Light & 
Power Co., 66 S.W.2d 566, 384 Mo. 
622—McFarland v. Glllioa 37 S.W. 
2d 911, 327 Mo. 690—PhllllpB v. 
American Nat Assur, Co., 68 S.W. 
2d 814, 227 M0 .Aj>p. 1136—R^s- 
ford v. National Protective ina 
Ass’n, App., 16 S.W.2d 66S—Mis¬ 
souri Pac. R. Co, V. Sonken-Oalam- 
ba Corporation, 274 S.W. 830, 932, 
220 h^oJLpp. 462, citing Corpni Jiu 
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rU—St Louis Union Trust Co. v. 
Van Raalte, 259 S.W. 1067, 214 Mo. 
App. 172—Wittmeyer v. Storms, 
App., 203 S.W. 237. 

N.H.—Penn Mut. Life Ina Co. v. Kel¬ 
ley, 189 A. 345. 

N.J.—Bullowa V. Tbermold Co., 176 

A. 696, 114 N.J.Law 205, reversing 
173 A. 926, 12 N.J.Mlsc. 608— 
Chancellor Union Land Co. v, Jaffe, 
140 A. 395, 104 N.J.Law 394. 

N.Y.—Flelschman v. Furgueson, 119 
N.R 400, 223 N.T. 236, reversing 
160 N.Y.S. 387, 174 App.Dlv. 310— 
Hayes v. Wlghtman, 261 N.Y.S. 276, 
237 App.Dlv. 158. affirmed 186 N. 

B. 802, 261 N.Y. 708—Wolkind v. 
Berman, 248 N.Y.S. 513, 232 App. 
Div. 47—Wagstaff v. Holly Sugar 
Corporation, l N.Y.S.2d 86, 166 
Mlsc. 680, affirmed 3 N.Y.S.2d 652, 
253 App.Div. 616—In re Valverde’s 
Estate, 266. N.Y.S. 484, 148 Misa 
49, 347, affirmed In re Valverde’s 
Adm’x, 278 N.Y.S. 371, 242 App. 
Div. 653—Town of Tonawanda v. 
Stapell. Mumm & Beals Corpora¬ 
tion, 264 N.Y.S. 424, 147 Mlsc. 768, 
reversed on other grounds 270 N.Y. 
S. 377, 240 App.Dlv. 473, affirmed 
198 N.E 419, 266 N.Y. 630—Low- 
enfels v. City of New York, 236 N. 
Y,S. 434, 135 Mlsc. 89—Collins v. 
Central Trust Co. of Rochester, 231 
N.Y.S. 251, 183 Mlsc. 93—Barkey v. 
B. Brown, Ina, 186 N.Y.S. 144— 
Kroll v. Oriental Nav. Corporation, 
178 N.Y.S. 250. 

OkL—Sullivan v. Gray, 78 P.2d 688, 
182 OkL 487—Franks v. Bridge- 
man, 63 P.2d 984, 178 Old. 667— 
Phmnix OU Co. v. Mid-Continent 
Petroleum Corporation, 50 P.2d 
1064, 177 OkL 530, 111 A.L.R. 604 
—Hammett Oil Co. v. Gypsy Oil 
Co., 218 P. 601, 96 Okl. 236, 84 A. 
'li.R. 276—Carder y. Blackwell Oil 
& Gas- Co., 201 P. 252, 83 Okl. 243 
—Kokomo Oil Co. v. Bell, 198 P. 
326, 81 OkL 247—^Fairbanks, Morse 
& Co. V. Miller, 196 P. 1083, 80 OkL 
266—Custer v. Fortuna Oil Co., 
187 P. 248, 77 OkL 257—Prowant 
V. -Sealy, 187 P. -236, 239, 77 OkL 
244, citing Corpus JuzIb— Wolf v. 
Blackwell Oil & Gas Co., 186 F. 
484, 77 (m 81. 

Or.—^Hardin v. Dimension Lumber 
Co., 13 P.2d 602, 140 Or. 386— 
Continental Supply Co. v. Levy, 
247 P. 967. 121 Or. 182—Fendall 
V. Miller, 196 P. 881, 99 Or. 610 
—^Dolph V. Speckart 186 P. 32, 
94 Or. 560. 

Pa.—Robinson v. Stover, 182 A. 146, 
820 Pa. 308—First Nat Bank, for 
Use of U. S. Trust Co. of Johns¬ 
town v. Davies, 172 A. 296, 316 Pa. 
59—Moran v. Bair, 156 A. 81, 304 
Pa. 471—YaAusky v. Shugars, 161 
A. 786, 301 Pa. 99—Nick v. Craig, 
161 A. 673, SOI Pa, 60—Mlnkoff v. 
McLean, 145 A. 684, 396 Pa. 896— 
Revloc Supply Co. v. Troxell, 126 
I A. 774,' 281 Pa.- 424r-D»lels v. 
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The foregoing rules are applicable in the inter¬ 
pretation of building and construction contracts.87 

Partly written and partly oral Where a contract 
is partly written and partly oral, the written and 


oral parts must be construed together, 8* but the 
terms of distinct written and oral contracts should 
not be intermingled.89 

Interlineation. An interlineation will be con- 


Lehlgh Portland Cement Co., 126 
A, 761, 281 Pa. 353—Harrity v. 
Continental-Bqultable Title & 
Trust CW., 124 A. 493, 280 Pa. 237 
—Nusbaum v. Hartford Fire Ins. 
Co., 120 A- 481, 276 Pa. 526—LIi>- 
plncott V. Stevenson, 117 A. 199, 
273 Pa. 464—Orth v. Board of Pub¬ 
lic Education of School Dist. of 
Pittsburgh, 116 A. 366, 272 Pa. 411, 
20 AL.R. 1352—^Lelsenring v. Har¬ 
rison, 168 A. 631, 104 Pa.Super. 
379 _.In re Nimlet's Estate, 11 Pa¬ 
pist. & Co. 737—Myers v. Martin 
Construction & Supply Co., 6 Pa¬ 
pist. & Co. 718, affirmed 87 Pa- 
Super. 501—^Roberta v! Caufflel, 6 
FaPist. & Co. 706, affirmed 128 A, 
670, 283 Pa. 64. 

B.L—B. B. Rivet & Sons v. Durand, 
163 A 476, 53 R.L 48. 

S.C.—Burch V. South Carolina Cotton 
Growers' Co-op. Ass’n^ 187 S'.B. 422, 
181 S.C. 295—Three States Coal Co. 
V. Mollohon Mfg. Co., 136 S.E. 380, 
137 S.C. 346—Johnson v. Glens 
Falls Ins. Co., 127 S.B. 14. 131 S. 
C. 253. 40 AL.R, 993—Reynolds 
V. Stockman, 95 S.E. 341, 109 S.C. 
112 . 

Tex—Nevels v. Harris, 102 S.W.2d 
1046, 109 AUR. 1464, affirming, 
CIv.App., 96 S.W.2d'1316—Sun Oil 
Co. V. Bums, Com.App., 84 S.W.2d 
442, reversing, Civ.App., 66 S.W.2d 
808—Pennington v. Severing. Com. 
App., 17 S,W,2d 772, affirming, Civ. 
App., 9 s!w.2d 401—Hartford Ac¬ 
cident & Indemnity Co. v. Neiman- 
Marcus Co., ConnApp., 286 S.W. 
608, reversing, Civ.App., 277 S.W. 
201—Southwestern Life Ins. Co. v. 
Houston, ClvApp., .121 S.W.2d 619, 
error refused—rJac)kaon y. Watts, 
C1V.APP.. 113 S.W.2d 684, error re¬ 
fused—Bates V. L^orge, Clv.App., 
42 S.W.2d 806, reversed on other 
grounds, Com.App.,. 63 S.W.2d 860 
—liCpn v. Gulf Production Ca, Civ. 
App.,, 35 S.W.2d 1101, error refused 
—^rry v. Texas Co.. Clv.App., 8 
S.W.2d 206, error dismissed—^Hunt 
V. Bvans, Clv.App., 233 S.W. 864, 
error refused—Langben v. Crespi & 
Co., C1V.APP., 218 S.W. 144—Cal¬ 
ifornia State Life Ins. Co. v. El¬ 
liott, ClvApp., 193 S.W. 1096, error 
refused, 

Utah.—Vitagraph Ino, v. American 
Theatre Co., 291 P. 308, 77 Utah 
71—Udy V. Jensen, 222 P. 597, 63 
‘Utah 94. 

Vt—Preegard v.-Bingham, 187 A 801 
-r-Breding v. Champlglp Marine .& 
Realty Co., 172 A 826, 106 Yt. 
288—Kennedy v. .Clark, 164 A 677, 
108 Vt 849. , : . , ' 

VA—Potts V. ; MajOUeson , Alkali 


Works, 181 S.E. 621. 165 Va. 196— 
Ames V. American Nat Bank of 
Portsmouth, 176 S.E. 204, 163 Va. 
1—Seward v. American Hardware 
Co.. 171 S.E. 660, 161 Va. 610—Vir¬ 
ginian Ry. Co. v. Hood, 146 S.E. 
284, 152 Va. 254—Scott v. Albe¬ 
marle Horse Show Ass’n, 104 S.E. 
842, 128 Va. 617. 

Wash.—Hollingsworth v. Rohe Lum¬ 
ber Co.. 46 P.2d 614, 182 Wash. 74 
—Delaney v. Nelson, 232 P. 292, 
182 Wash. 472. 

W.Va.—Clayton v. Nicely, 182 S.B. 

669, 116 W.Va. 460. 

WIs.—In re Oeflein’s Estate, 245 N. 

W. 109, 209 Wis. 386. 

18 CJ. p 627 note 46. 

Oonstmotioa nentxallziiLg or unlit. 
fying one pxovislOB. should not be 
adopted if contract can be construed 
BO as to give effect to all of its 
provisions. 

U.S.—P. W. Brooks & Co. v. North 
Carolina Public Service Co., C.C.A 
N.C., 87 P.2d 220, affirming, D.C., 
32 F.2d 800, and certiorari denied 
60 S.Ct 347, 281 U.S. 741, 74 L.Ed. 
1164. 

Ark.—Fowler v. tJnionaid Life Ins. 

Co., 20 S.W.2d 611, 180 Ark. 140. 
La.—Glassell v. Richardson Oil Co., 
91 So. 431, 160 La. 999. 

Mlch.-^De Boer v. Gelb, 238 N.W. 
226, 265 Mich. 642. 

Constmotton rendering provision 
meanlngleBS should be avoided. 
U.S.—And ew Jergens Co. v. Wood¬ 
bury, Inc., D.C.DeL, 278 P. 952, af- 
. firmed, C.C.A, 279 F. 1016', cer¬ 
tiorari denied Andrew Jergens Co. 

V. William A Woodbury Distribu¬ 
tors, 43 S.Ct 92, 260 U.S. 728,- $7 
L.Ed, 484—Bethlehem Steel Cp. v. 
• U. S.V 76 Cta. 846. 

Ill.—^Thomas Holst Co. v. William J. 
Newman Co., 6 N.E.2d 171, 365 IlL 
160, reversing 2 N.KZd 667, 285 
. HLApp. 686. 

ind.—Smith v. Wells, 122 N.B, 384. 
72 IndJlpp. 29, rehearing denied 
123 N.E. 644, 72 Ind.App. 29—Equi¬ 
table Surety Co. v. Taylor, 121 N. 
E. 283, 71 Ind.App. 682. 

Ky.—McCullough v. Weller, 290 S. 

W. 675, 217 Ky. 839. ' 

isL—Jacob FaUo, Inc., v. Durr, 4 La. 
; App. 165. 

Miss.—Shaplelgh Hardware Co. v. 
Spiro, 106 So. 209, 141 Miss. 88, 44 
AL.R. 393. 

[N.J.—BuUowa V, Th^rmold Co., 176 
. A 996, 114 N.JJjaw 205, reversing 
• 178 A 926, 12 N.J.M18C. 608. 

N.T.—Carter, Macy & Co. v, Mat- 
I thews, 222 N.Y.S. 472, 220 App.Div. 

679, affirmed 161 N.H 171, 247 N. 
' T. 682—^Biiraee Corporation v. 


Uneeda Pure Orange Drink Co., 
230 N.Y.S. 239, 132 Misc.Rep. 486, 
reversing 222 N.Y.S. 507, 129 Mlsc, 
669. 

Va.—State Farm Mut Automobile 
Ins. Co. V. Justis, 190 S.E. 163„ de¬ 
nying rehearing 188 S.E. 174. 

Wis.—Bank of Cashton v. La Crosse 
County Scandinavian Town MuL 
Ins. Co.. 267 N.W. 451, 216 Wis. 
513. 

Insertad fox a purpose 
It is to be assumed that the par¬ 
ties inaerted particular words and 
clauses in a contract for a purpose. 
Ill.—Sumner v. Smysor, 278 HLApp. 
688 . 

La.—Morgan & Lindsey v. Ellis Va¬ 
riety Stores, 146 So. 614, 176 La, 
198. 

Mass.—^Rose-Derry Corporation v. 
proctor & Schwartz, 193 N.B. 60, 

288 Mass. 332. 

Tex—Middleton v. Moore, piv.App., 

289 S.W. 1046. 

Where oontraot oarefolly drawn. 

Every word of a contract should 
be given force, so far as is reason¬ 
ably possible, especially where it' 
gives Internal proof of having been 
carefully drawn.—^Koshland v. Co¬ 
lumbia Ins. Co., 180 N.E. 41, 287 
Mass. 467. 

97. m.—Fleming T, Galloway, 212 
HLApp. 226. 

N.y.—Mansflold v. New York Cent, 
etc., R. Co., 6 N.B. 386, 102 N.Y. 
205. 

9 C.J. p 706 notes 90, 91, p 901 note 
61. 

E8. Ala—King v. Capitol Amuse¬ 
ment Co., ISO Bo. 799, 222 Ala 116. 
Me.—^Ame^ican Mercantile Bxch. v. 
Blunt, 66 A 212, 102 Me. 128, 120 
Am.S.R. 468, 10 L.RJL,N.S.,. 414, 
10 Ann.Cas. 1022. 

Ma^a—Banewur v. Levenson, 60 N. 
E. 10, 171 Mosa 1. 

Parol evidence of prior and contem¬ 
poraneous collateral agroements, 
see tlie C.J.S. title Evidence S 9|>7, 
also 22 C.J. p 1245 note 24 et seq. 

8». S.D.—Barnes v. Hill City Lum¬ 
ber Co., 147 N.W. 776, 84 S.D. 168. 
Amendment by oral oontxsot 
Where an oral contract for feed¬ 
ing cattle was made on the same 
day as a written contract and very 
shortly thereafter and referred to 
the written contract. It should be 
considered and treated as one con¬ 
tract. the oral contract only amend¬ 
ing or supplementing the written o^e 
by changing the number of oat^ 
fed.—Gould V. Hill, 261 F. 167,;^ 
Idaho 93. 
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strued as a part of the contract when not chal¬ 
lenged as fraudulent or as inserted without war¬ 
rant.®® 

§ 298. Separate Writings 

Where several instrumente, executed contemporane¬ 
ously or at different times, pertain to the same transac¬ 


tion, they will be read together although they do not 
expressly refer to each other. 

As a general rule, sometimes by reason of ex¬ 
press statutory provision, where several instru¬ 
ments are made as part of one transaction, they 
will be read together, and each will be construed 
with reference to the other.®i This is true, al¬ 


so. Wa8h,“-Brown v. Ehllnger, 166 
P. 544, 90 Wash. 586. 

Matehallty and effect of alteration 
see Alteration of Instruments S 4 
et seq. 

91. II.S.—John T. Stanley Co. v. 
Lagomarsino, D.C.N.T., 53 F.2d 112 
—^Layne-Bowler Chicago Co. v. 
City of Glenwood, Iowa, C.C.A.IO- 
WB, 84 F.2d 889—Baslle v. Califor¬ 
nia Fachlng Corporation, C.C.A. 
Cal., 26 F,2d 676—Empire Gas & 
Fuel Co. V. Stem, C.CA.M 0 ., 16 P. 
2d 328, 326, citing Oozpns luxia, 
and certiorari denied Stem v. Em¬ 
pire Gas & Fuel Co., 47 S.Ct 575, 
274 U.S. 737, 71 L.Ed. 1817. 

Ala.—Albert v. Nixon, 166 So. 776, 
229 Ala. 278—Frasch v. City of 
Prichard, 140 So. 3S4, 224 Ala. 410 
—Hunter-Benn & Co. Company v. 
Bassett Lumber Co., 139 So. 348, 
224 Ala. 215—Weeden v. Asbury, 
138 So. 267, 223 Ala. 687. 

Ark.—W. T. Bawleigh Co. v, Wilkes, 
121 S.W.2d 886. 

CaL—Symonds v. Sherman, 26 P.2d 
298, 219 Cal. 249—^Frost v. Alwaxd, 
169 P. 879, 176 CaL 691—El Claro 
Oil & Gas Co. V. Daugherty, 63 P. 
2d 1028, 11 CaLApp.2d 274, hearing 
denied 55 P.2d 488, 11 CaLApp.2d 
274—Rabhltt v. Union Indemnity 
Co., 36 P.2d 1066, 140 CaLApp. 675 
—Cltixens’ Nat. Trust & Savings 
Bank of Los Angeles v. Arrowhead 
Springs Beverage Co., 14 P.2d 821, 
823, 126 Cal.App. 660, citing Cor¬ 
pus juris—Coleman v. Dawson, 294 
P. 18, 110 CaLApp. 201—Gracchi v. 
Friedlander, 270 P. 235, 98 CaL 
App. 770—^McNeill v. Pappas, 241 
P. 89T. 74 CaLApp. 69L 

Fla.—^McGhee Interests v. Alexander 
Nat Bank, 136 So. 646, 102 Fla. 
140. 

6a.—^Dyal v. Foy & ShemweU, 126 S. 
D. 783, 159 Ga. 848—Mathewson v. 
Brlgman Motors Co., 98 S.E. 98, 28 
6a.App. 304. 

Idaho.—First Nat. Bank v. Reins, 
248 P. 9. 42 Idaho 720. • 

HL—MacAndrews & Forbes Co, v. 
Mechanical Mfg. Co., 11 N.E.2d 382, 
367 lU. 288, affirming 1 N.E.2d 896, 
286 IlLApp. 81—Nelson v. John B. 
Colegrove & Co. State Bank, 188 
N.E. 461, 364 IlL 408. affirming 268 
. DlApp. 56—^Hagerman v. Schulte, 
181 N.B. 677, 349 IlL 11-^efferson 
Trust ft Savings Bank of Peoria v. 
W. Heller ft Son, 16 N.E.2d 483, 296 
m.App. 447—^Denkman v. New- 
bank^ 220 111.App. 616—Lotus j 

Grain ft Coal Co. v. Zimmer, 217] 


IlLApp. 691—^Brlttin v. Standard 
Pecan Co., 217 IlLApp. 511—Mayer 
v. Illinois Life Ina Co., 211 IlL 
App. 285. See. Smith v. Ettelson, 

, 201 IlLApp. 470—^Friedberg v. De 
Pew, 200 Ill.App. 896. 

Ind.—Phend v. Midwest Engineering 
ft Equipment Co., 177 N.E. 879, 93 
Xnd.App. 166—Wallace v. Mert*, 
156 N.E. 562, 86 IndApp. 185— 
Central Trust ft Savings Co. v. 
Elrkman, 127 N.BL 462, 78 Ind. 
App. 633, citing Corpus Juris. 

Iowa.—Seeger v. Manifold, 231 N.W. 
479, 210 Iowa 688—Hubbard v. 
Robert B. Wallace Co., 208 N.W. 
780, 201 Iowa 1148, 46 AX.R. 1065 
—Barnett v. Lovejoy, 186 N.W. 1, 
193 Iowa 676—Todd v. State Bank 
of Edgewood, 165 N.W. 698, 182 
Iowa 276, ord^ of remand amend¬ 
ed 168 N.W. 118. 

Kan,—Steele v. Nelson, 82 P.2d 253, 
255, 139 Kan. 559. citing Corpus 
Juris—Skinner v. Skinner, 270 P. 
694, 126 Kan. 601—MacLorinan v. 
Finley, 261 P. 587. 688, 124 Kan. 
637, citing Corpus Juris—Farmers’ 
Equity Co-op. Asa'n of Dresden v, 
Tice, 251 P. 421, 122 Kaa 127— 
Hudson V. Riley, 180 P. 198, 104 
Kan. 584. 

Ky.—BrecUniidge County v. Beard, 
27 S.W.2d 427, 233 Ky. 823—Luten 
Bridge Co. v. Grant County, 267 
S,W. 1082, 206 Ky. 628. 

Mass.—Harding v. Broadway Nat 
Bank of Chelsea, 200 N.B. 886— 
Skilton V. R. H. Long Cadillac La 
Salle Co., 164 N.E. 652, 266 Mass. 
595. 

Mich.—Interstate Const Co, 174 N. 
W. 173, 207 Mich. 266. 

Minn,—Wm. Llndeke Land Co. v. 
Kalman. 252 N.W. 660, 663, 190 
Minn. 601. 93 A.L.R. 1393, quoting 
Corpus Juris—Neutson v. Kemper, 
216 N.W. 646, 173 Minn , 76—Lun- 
deen v. Nyborg, 201 N.W. 628, 161 
Minn. 391—Guaranty Securities Co. 
V. Exchange -State Bank of Min¬ 
neapolis, 180 N.W. 919, 148 MlTin 
60—American Poster Co. v. Cam- 
mack, 166 N.W, 601, 189 Minn. 872. 

Mo.—Isaac T, Cook Co. v. Craddock- 
Terry Co., App., 109 S.W.2d 731, 
784, citing Corpus Juris—Prater v. 
Rush, 74 S.W.2d 875, 228 MoA.pp, 
922—^Keeley v.- Indemnity Co. of 
America, App., 7 S.W.2d 434, 487, 
citing Corpus Juris. 

Mont—^Hodgklss v. Northland Petro¬ 
leum Consol., 67 P.2d 811—Union 
Bank ft Trust Co. v. Hlmmelbauer, 
188 P. 940, 67 Mont 488. 
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Neb.—Nebraska Wheat Growers' 
Ass’n V. Smith, 212 N.W, 39, 115 
Neb. 177—^Thompson v. Jost 189 
N.W. 169, 171, 108 Neb. 778, citing 
Corpus Juris. 

N.Y.—^Eagar Const Corporation v. 
Ward Foundation Corporation, 7 
N.T.S.2d 460, 256 App.Dlv. 291— 
Rodgers v. City of New York, 226 
N.T.S. 486, 222 App.Dlv. 664—In re 
Campbell's Estate, 299 N.Y.S. 451, 
164 Misc. 640—In re Brooklyn 
Trust Co., 296 N.T.S. 1007, 163 
Mlse. 117. 

N.C.—J. L Case Co. v. Cox, 178 S.B. 
686, 207 N.C. 769—Ingle v. Green, 
162 S.B. 476, 202 N.C. 116—Peeler 

V. Peeler, 162 SJl 472, 202 N.C. 
128. 

Ohio.—Sunday Creek Coal Co. v. Big 
Bailey Coal Co, 26 Ohio N.P.,N.S, 
117. 

Okl.—Messick v. Johnson, '30 P.2d 
176, 167 OkL 468—Graves v. Nlch- 
los, 1 P.2d 708, 161 Okl. 27—Fidel¬ 
ity Nat Bank of Oklahoma City v. 
Copeland, 280 P. 273, 188 Okl. 19 
—Nelson v. Golden, 202 P. 808, 84’ 
OkL 29—Kokomo Oil Co. v. BelL 
198 P. 326. 81 Okl. 247. 

Or.—Hattrem-Nelson ft Co. v. Sal¬ 
mon River-Grande Ronde High¬ 
way Improvement Dist, 285 P. 281, 
132 Or. 297—Kinney v. Schlussel, 
289 P. 818, 116 Or. 876—Temple v. 
Harrington, 176 P. 480. 90 Or. 295. 
Pa.—Wilson V. Viking Corporation, 
'Super., 3 A.2d 180, 182, quoting 
Corpus Juris.- 

S.D.—Rasmussen v. Hodges, 216 N. 
,W. 862, 52 S.D. 100—First Trust ft 
Savings Bank v. McVeigh, 211 N. 

W. 446, 60 S.D. 604. 

Tenn.—Great American Indemnity 
Co. V. Utility Contractors, 111 S. 
W.2d 901, 910, citing Corpus Juris. 
Tex.—Hinson v. Noble, Civ.App., 122 
S.W.2d 1082—^Pynes v. Dodd, Civ. 
App, 121 S.W.2d 1046, 1047, citing 
Corpus Juris—Lloyds America v. 
Friend, Civ-App.. 91 S.W.2d 766— 
Southwestern Life Ins. Co. v. 
Brooks, Civ.App, 89 S.W.2d 1069, 
error dismissed—Johnsen v. Hay- 
nie, CivAtpp., 70 S.W.2d 602, 604, 
citing Corpus Juris—Shlve v. 
Branilf Inv. Co, Clv-App., 68 S.W. 
2d 664—Parks v. Hines, Clv.APp., 
68 8.W.2d 864, affirmed Hines V. 
Parks, Com-App., 96 S?W.2d 970— 
Clement v. Scott ClvJLpp, 60 S.W. 
2d 268, error refused—Kelly v. 
Cochran County, Clv.App., 60 S.W. 
2d 848, revered on other grounds 
82 S.W.2d 641, 135 Tex. 424—Ben- 
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though the instniments do not in terms refer to trol. So if there is a plain repugnancy between 
each other.®^ So if two or more agreements are the provisions of an original contract and those 
executed at different times as parts of the same of a supplemental one between the same parties 
transaction they will be taken and construed to- and relating to the^ame subject matter, the earlier 
gether.®® contract must yield to the later as far as the re- 

Where contracts or writings are in fact inde- extends.®'^ 

pendent, however, they should not be considered The question of whether or not two instruments 
together, although the parties may be the same, or are part^ of one and the same transaction must, 
the same subject matter may be concerned,®* and of necessity, be determined by the peculiar facts 
where there are several contracts in the same mat- of each particular case.®* Where two or more 
ter of different dates,®* or when one is plainly in- written instruments are executed on the same day 
tended to supersede the other,®® the later will con- and relate to the same subject matter, and one 


son V. Adams, Clv.App., 274 S.W. 
210, reversed on other grounds, 
CorouApp., 28B S.W. 818—^Lawton 
V. Nesblt, Civ.App., 206 S.W. 227. 
Utali.--Strike v. White, 68 P.2d 600. 
Va.—Texas Co. v. Northup, 163 S.B. 
669, 154 Va. 428—^Parker v. Mur¬ 
phy, 146 S.B. 254, 152 Va. 178. 
Wash.—Speirs v. Jahnsen, 266 P. 117, 
148 Wash. 297—Moore v. Baaach, 
187 P. 388, 109 Wash. 668. 

WiB.— Bank of Sheboygan v. Fessler, 
260 W.W. 441, 218 Wls. 244. 

Wyo.—Slane v. Curtis, 269 P. 81, 38, 
• 39 Wyo. 1, citing Oozpni JnilB. 

IS C.jr. P 628 note 60. 

latent of paxtLas win*he preserved 
and enforced in construing writings 
together.—First Trust &. Savings 
Bank v.' McVeigh, 211 N.W. 446, 50 
SJD. 604. 

iKneiy mle of courtmotlon 
The rule is merely one of con¬ 
struction. 

U. S.—Huyler’s v. Rlts-Carlton Res¬ 
taurant & Hotel Co. of Atlantic 
City, D.C.Del., 1 F.2d 491. 

N.D.—Bmbden State Bank v. Boyle, 
196 N.W. 820, 60 N.D. 678. 

One oontraot for all purposes 
Although several contracts relat¬ 
ing to the same subject matter must 
be construed together, it does not 
follow that for all purposes they 
constitute one contract—Malmstedt 

V. StUlwell, 294 P. 41, 110 CaLApp. 
893. 

Priority la exeontlOB 
When different Instruments, such 
as contracts, are executed at the 
same time, but are all parts of one 
transaction, it Is the duty of the 
court to suppose such a priority In 
the execution of them as shall best 
effect the intention of the parties.— 

W. T. Rawlelgh Co. v. Wilkes, Ark., 
121 S.W.2d 886. 

Buie does not apply to an Instru¬ 
ment which Is complete in Itself 
without ambiguity.—Barnett v. Love- 
joy, 186 N.W. 1, 198 Iowa 678. 
Ognliig' separata Instrunents 
Where the stipulations of the par¬ 
ties are contained in separate instru¬ 
ments, ‘It Is not necessary for both 
parties to sign each of the Instru- 
menta-^Lee v. Dollar, 40 Hiss. 477. 


Memorandum required by statute of 
frauds, see the C.J.S. title Frauds, 
Statute of $ 177, also 27 GJ. p 269 
note 62 et seq. 

93. Mo.—Western Adv. Co. v. Star 
Pub. Co., 128 S.W. 969, 146 Mo.App. 
90—Houck v. Frisbee, 66 Mo.App. 
16. 

Pa.—Wilson V. Viking Corporation, 
Super., 8 A.2d 180, 182, quoting 
Corpus Juris. 

Va.—Texas Co. v. Northup, 163 S.E. 
669, 164 Va. 428. 

W.Va.—U. S. Rubber Reclaiming Co. 
V. Seward Wire Co., 163 S.E. 52, 
111 W.Va. 641. 

Writings incorporated or referred to 
see Infra f 299. 

93, CaL—Lynch v. Bank of Amer¬ 
ica NaL Trust & Savings Asa'n, 87 
P.2d 716, 720, 8 Cal.App.3d 214, cit¬ 
ing Cor^ Juris—^ECawes v. Lux, 
294 P. 1080, 111 CalApp. 21—Kel¬ 
sey V. Richardson, 282 P. 516, lOl 
CaLApp, 762, 

ni- Noth V. Fidelity Mut Life Ins. 
Co. of Philadelphia, Pa., 211 IlL 
App. 94. 

Ky.—^Macpherson v. Bacon’s Ex'r, 
203 S.W. 744, 180 Ky. 773. 

N.C.—^Hood V. Davidson, 177 S.B. 6, 
207 N.G 829—Perry v. Southern 
Surety Co., 129 S.E. 721, 190 N.C. 
284. 

Okl.—Hud Oil & Refining Co. v. 
Smith, 66 P.2d 1011, 179 Okl. 412— 
Phillips Petroleum Co. v. WIdIck, 
62 P.2d 778, 176 OkL 376—Bason v. 
Rosamond, 46 P.2d 471, 178 Okl. 10 
—Oladys Belle Oil Co. v. Clark, 296 
P. 461, 147 OkL 211—RepubUc Nat 
^ank of St Louis, Mo., v. First 
State Bank pf Ollton, 287 P. 578, 
110 OkL 299—Chas. B. Knox Oil 
Co. V. McKee, 228 P. 880, 101 OkL 
56—Smith v, Ferguson. 221 P. 447, 
96 Okl. 160—^Berquist v. Thomas, 
207 P. 864, 86 Okl. 214. 

Pa.—Wilson V. Vlktng Corporation, 
Super., 8 A. 2d 180, 182, quoting 
Corpus Jails. 

13 GJ. P 529 note 52. 

94L U.S.—^Posltype Corporation of 
America v. Mahln, GC.A.N.Y., 32 
F.2d 202, certiorari denied Mahln 
V. Fosltype Corporation of Amer- 

715 


ica, 50 S.Ct 80, 280 U.S. 675, 74 L. 
Ed. 626. 

Ark.—^Mechanics Lumber Co. v. 
Yates American Mach. Co., 26 S. 

W.2d 80, 181 Ark. 415. 

Cal.—Merkeley v. Fisk, 178 P. 946, 
179 Cal. 748. 

Iowa.—^Lunt v. Van Qorden, 278 N. 
W. 681, 688, quoting Corpus Juris. 

Mo.—Krause v. Jeannette Inv. Co., 62 
S.W.2d 890, 895, 338 Mo. 609, quot¬ 
ing doipus Juris—Wood v. White 
Eagle Oil & Refining Co., App., 274 
B.W. 894, 899, quoting Corpus Jup 
xis. 

N.Y.—Kent v. Universal Film Mfg. 
Co., 198 N.Y.S. 838, 200 App.Dlv. 
539. 

Tex.—Harris v. C. M. H, Wagner & 
Sons, ClvApp., 195 S.W. 861. 

18 GJ. p 629 note 53. 

95. U.S.—^Loper v. U. S, 18 CtCL 
269. 

Md.—^Flrst Mortgage Bond Home¬ 
stead Ass’n V. Nelson, 135 A. 139, 
143. 151 Md. 181, quoting Ooipns 
Juris. 

9& Cal.—^Ucovlch V. Basile, App., 79 
P.2d 188. 

Md.—First Mortgage Bond Home¬ 
stead Ass'n V. Nelson, 185 A. 189, 
143, 161 Md. 181, quoting Corpus 
Juris. 

N.Y.—Town of Tonawanda v. Stapell, 
Mumm & Beals Corporation, 264 
N.Y.S. 424, 147 Mlsc. 768, reversed 
on other grounds 270 N.Y.S. 377, 
240 App.Div. 472, affirmed 198 N.E. 
419, 265 N.Y. 680. 

Tex.—Security Motor Co. v. Chesnut, 
Clv.App., 244 S.W. 886. 

13 GJ. p 680 note 66. 

97. Md.—^Flrst Mortgage Bond 
Homestead Ass’n v. Nelson, 186 A. 
139, 148, 151 Md. 181, quoting Oor- 
pus Juris. 

N.J,—Horwitz V. American Surety 
€o., 89 A. 246. 85 N.J.Law 88. 

W.Va.—United Fuel Qas Co. v. Led- 
Bome, 163 S.E. 808, 109 W.Va. 14. 

da Ariz.—Clark v. Levy, 220 P. 282, 
284, 25 Ariz. 641, citing Corpus Ju¬ 
ris. 

Miss.— Floyd v. Arky, 42 So. 569, 89 
Miss. 162—Saunderu v. Richardson, 
10 Miss. 90. 
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refers to the other, the presumption is that they 
evidence but a single contract but it does not 
necessarily follow that this is the fact.i 

As a rule several instruments executed at the 
same time and relating to the same subject matter 
cannot be construed together as one contract, un¬ 
less they are between the same parties ,2 but some¬ 
times this may be done.2 

Contract by correspondence. Where a contract 
is made by correspondence, the intent of the par¬ 
ties is to be gathered from the whole thereof.^ 
So, where the parties by correspondence agree to 
a change in a prior written contract, the agree¬ 
ment will be gathered from the written contract 
and the correspondence considered as a whole.® 


Memoranda. A memorandum indorsed on a con¬ 
tract will not affect it, where it is collateral to, and 
independent of, the contract or promise;® but 
where a unilateral contract fails to express the 
agreement between the parties, and an agreement’is 
made on the same paper, either on the face of it 
or indorsed on the back of it and delivered as a 
part of the contract, the whole agreement consti¬ 
tutes a full contract, and the memorandum is as 
much a part of it as if written in the body of it*^ 

§ 299. -Papers Annexed or Referred to 

Writings annexed or referred to In a contract may 
be construed as a part of the contract. 

Writings which are made a part of the contract 
by annexation or reference will be so construed;* 


80. Ark.—Meohanlcs Lumber Co. v. 
Tates American Mach. Co., 26 S. 
W.2a 80, 8S, 181 Ark. 41fi, Quoting 
Oorpna Jnxla, 

Tex.—Barber v. Herring, Com.App., 
229 S.W. 4?2, reversing* Herring v. 
Barber, Civ.App., 208 S.W. 142. 

18 C.J. p 630 note 58. | 

1. N.T.—Mann v. Wltbeok, 17 Barb. 
388. 

5. U.S.—Posltype Corporation of 
America v. Mabln, C.C.A.N.Y., 32 
F.2d 202,. certiorari denied Mahin 
V. Posltype Corporation of Amer¬ 
ica, 50 S.Ct 80, 280 U.S. 576, 74 L. 
Ed. 626. 

Iowa.—^Lunt v. Van Qorden, 278 N.W. 

681, 688, quoting Corpus Juris. 

18 CJ. P'SSO note 60. 

& U.S.—Peterson v. Miller Rubber 
Co. of New York, aC.A.MIun., 24 
F.2d 59, 62, citing Corpus Juris. 

18 C.J. P 580 note 6L 
4u IIL—See Chalmers Motor Co. of 
Illinois V. -Seney, 195 Ill.App. 237. 
Mass.—Massachusetts Northeastern 
St Ry. Co. v. Plum Island Beahhl 
Co., 151 N.E. 84, 366 Mass. 104. 

Mo.—^Bowman v. C. O. Jones Bldg, 
Co., 68 S.W.2d 718, 721, 832 Mo. 620, 
citing Corpus Juris. 

18 C.J. p 530 note 62. 

. Wsat of aocsptsiwe 

Where a contract Is consummated] 
by correspondence, a subsequent let¬ 
ter by the offerer explaining the 
terms of his offer Is not a part of the 
agreement In the absence of proof of 
the offeree's consent thereto.—^Luft 
V. Borzykowski, 18 Ohio App. 447. 

6. UL—Butchers* Advocate Co. v. 
Autovacuum Refrigerating Co., 205 
IllA-Pp. 540. 

Md.—Duplex Envelope Co. v. Balti¬ 
more Post Co., 168 A. 688, 168 Md. 

N.D.-^rfleld v. Harney. 167 N.W. 
124, 38 N.D. 668. 

a Me.—Alden v. Camden Anchor- 
, BodElead Mach. Ca, 78 A. 977, 107 
Me. 508. 


Wash.—Giant v. Uoyd's Register of 
Shipping. 251 P. 274, 141 Wash. 
253, aiOrmed 252 P. 943, 141 Wash. 
268—^Amherst Inv. Co. v. Meacham, 
'124 P. 682, 69 Wash. 284. 
StlpulatloiL la. small print on sta¬ 
tionery orie contracting party fur¬ 
nishes, not referred to in the con¬ 
tract, or noticed by the other, does 
not affect him.—Kodel Radio Corpo¬ 
ration V. Shuler, 131 So. 462, 171 La. 
469. 

7. Me.—Alden v. Camden Anchor- 
Rockland Mach. Co., 78 A. 97?; 107 
Me. 608. 

Slieotlons at foot of contract 
Directions to salesmen, appearing 
at the foot of a contract between a 
motion picture producer and exhib¬ 
itor, are part of the contract—^Vita- 
graph, Inc., V. Watson, 8 S.W.2d 469, 
177 Ark. 984. 

a.- Ala.—Ben Cheeseman Realty Co. 
V. Thompson, 112 So. 161, 216 Ala. 
9—Crawford v. B. C Payne Lum¬ 
ber Co., 84 So. 584, 17 AlaJtpp. 194. 
Ariz.—^Industrial Commission v. Ari¬ 
zona Power Co., 295 P. 306, 87 ArIz. 
425, affirmed 297 P. 452, 38 Ariz. 44. 
Ark.—Mechanics Lumber Co. v. Yates 
American Mach. Co., 26 S.W.2d 80, 
181 Ark. 416. 

Cal.—Bell V. Rio Grande Oil Co., 
App., 78 P.2d 662. 

Conn.—Massaro v. Savoy Estates' 
Realty Co., 148 A. 342, 110 Conn. 
452. 

D.a-^rowell v. Gould, 96 P.2d 669, 
68 APP.D.C. 297. ’ 

Fla.—Canal Lumber Co. v. Florida 
Naval Stores & Mfg. Co., 92 So. 
279, 83 Fla. 501. 

Ga.—Weinstein v. Schachter Bros., 
124 S.E. 803, 82 Ga.App. 742. 
Idaho.—Clinton Sheep Co. v. Ogee, 
198 P. 676, 84 Idaho 22.' . 

IIL—MacAndrews & Forbes Co. v. 
Mechanical Mfg. Co., 11 N.E.2d 882. 
867 lU. 288, affirming 1 NJ5L2d 896. 
286 IlLApp* 81—Ekpenschled v. 
Yeager, 278 IU.App. 608. 

Ind.—Stockberger v. Zane, 126 NJBI. 
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66. 66. 78 IndLApp. 4, citing Cozu 
pus Jozls. 

Ky.—Fidelity & Columbia Trust Co. 

V. Schmidt, 53 S.W.2d 713, 246 Ry. 
432—Terrell v. Cheatham, 255 S. 

W. 262, 200 Ky. 667—Torlan v. 
Hibbs' Bx'x. 245 S.W. 502, 196 Ky. 
784. 

Mich.—Johnston Bros. v. Village of 
Coopersvllle, 246 N.W. 561, 552, 261 
Mich. 26, citing Corpus Juzia— 
Whittlesey v. Herbrand Co., 187 N. 
W. 279, 280, 217 Mich. 626, eitlng 
Corpus Juris. 

Miss.—Sorrells v. Alexander Bros., 
144 So. 660, 166 Miss. 466—Barry 
V. Gulfport Building & Loan Ass'n, 
128 -So. 669, 168 Miss. 168. 

Mo.—Tillman v. City of Carthage, 
247 S.W. 992, 996, 297 Mo. 74, quot¬ 
ing Corpus Juris—State ex reL 
Central States Life Ins. Co. v. Mc- 
Blhlnney, App.,- 90 S.W.2d 124— 
Chemus v. Kennedy-Coats Const 
Co., 66 S.W.2d 744, 227 Mo.App. 
682, certiorari quaked State ex 
reL Union Indemnity Co. v. Shaln, 
66 &W.2d 102, 834 Mo. 153—Swln- 
ney v. Connecticut Fire Ins. Co. 
of Hartford, App., 8 S.W.2d 1090. 
Mont—Great Western Oil Co. v. 
Lewistown Oil & Reflnlng Co., 6 
P.2d 866, 91 Mont 146. 

N.T.—Jones v. Cunard S. S. Co., 263 
N.T.B. 769, 288 AppJDlv. 172, re¬ 
versing 267 N.Y.S. 786, 144 Mlsc. 
836. 

Ohio.—Board of Directors of Univer¬ 
sity of Cincinnati v. City of Cin¬ 
cinnati, 1 Ohio NP.,N.S„ 106, af¬ 
firmed 74 N.E. 1142, 71 Ohio St 
600. 

OkL—Continental Supply Co. v. Levy, 
247 P. 967, 121 OkL 182. 

Tex.—Wamx v. Metropolitan Life Ins. 
Co., ComJLpp., 41 S.W.2d 60, re¬ 
versing Metropolitan Life Ins. Co. 
V. Wann, Clv.App., 28 S.W.2d 196 
—^Lloyds America v. Friend, Civ. 
App., 91 S.W.2d 766. 

Wash.—Colsky* t. Byres Storage & 
Distributing Co, 84 P.2d 1114,1116, 
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but where the reference to another writing is 
made for a particular and specified purpose such 
other writing becomes a part of the contract for 
such specified purpose only.® 

Referonce is sufficient without actual annexa- 
tion.i® 

§ 300. Meaning of Words 

The intention of the parties governs the meaning 
of words employed. A prospective rather than a re¬ 
trospective meaning Is favored, and the context de¬ 
termines whether a word Is u;ed in its broad or restricted 
sense. 

In construing a contract the true meaning of a 
word is what the parties intended it to convey.^i 


Words will be construed in the sense in which 
they are employed by thfe parlies.^® The opinion 
of lexicographers is helpful, but is not controlling.^^ 

A phrase in a contract, if susceptible of two 
interpretations, must be given that according with 
settled law.i^ Where the law gives to certain 
words an established meaning, this meaning is less 
readily controlled by the standard of interpreta¬ 
tion otherwise applicable than is the meaning of 
other words.l® 

Definition by parties. Where the parties define 
the words which they purpose using,' the contract 
will be interpreted according to such definitions if 
free from ambiguity.^® 


178 Wash. 404, citing Corpna Jniia 
—George C. Lewcke Co. v. Nord- 
by, 200 P. 1108, 117 Wash. 221— 
Houghton V. Hoy, 172 P. 1148, 102 
Wash. 368. 

Wis.—Darling & Co. v. Prank Carter 
Co., 242 N.W. 618, 622, 208 Wls. 
222, dtlng Oorpna Jozlfl. 

18 aJ. P 807 note 98, p 630 note 66. 

Conversely, a contract will not be 
held to Incorporate stipulations em¬ 
bodied In another contract save in 
80 far as the same are specifically 
set forth or Identified by reference. 
Ala.—Norvllle v. Lowensteln, 171 So. 
867, 233 Ala. 249. 

Mont—State Bank of Darby v. Pew, 
196 P. 862, 69 Mont 144. 

Exhibit 

The mere statement that an ex¬ 
hibit Is "made a part" of the con¬ 
tract is not controlling In determin¬ 
ing whether the terms of the con¬ 
tract can be violated by the exhibit 
—Johnson v. Grand Fraternity, Colo., 
266 F. 929, 167 C.C.A. 221. 

Hot a part until oontraot executed 
A contract may refer to various In¬ 
struments which antedate the con¬ 
tract and make them a part of the 
contract hut they are not a part of 
the contract whatever their dates 
may be, until, the contract is actual¬ 
ly, entered into, which ordinarily is 
the date the contract bears.—Cahn 
v. iffitna Life Ins. Co., C.aA.111., 78 
F.2d 379. 

SnbMgnent niMiiorandiim attached 
and referring to contract must be 
interpreted In connection with the 
original contract—Kelley v. Ryder, 
176 N.E. 616, 276 Mass. 24. 

9. U.S.—Johnson v. Grand Fratern¬ 
ity, Colo., 266 F. 929, 167 CC-A. 
221 . 

Ala.—Hancock v. Oliver, 154 So. 571, 
678, 228 Ala. 648, citing Coxpiu 
Juris. 

Mo.—Tillman v. City of Carthage, 
247 S.W. 992, 996, 297 Mo. 74, quot¬ 
ing Ckiipns Jnxbk, 

Orleans Homallver Mining Co. 
w Le Champ lyOr ETench Gold 


Mining Co., 284 P. 807, 309, 52 Nev. 
92, quoting Corpus Juris, and re¬ 
hearing denied 289 P. 805, 62 Nev. 
92. 

18 C.J. p 531 note 67. 

SabstitntloiL of provisions rsferred to 
A contract may refer to another 
agreement to supply that which is 
not expressed In the contract or for 
details of that which Is only gener¬ 
ally expressed, or matters uncertain¬ 
ly expressed, hut a mere general ref¬ 
erence in a contract to another 
agreement, as being In accord with 
the contract, may not be given the 
effect of completely substituting pro¬ 
visions In the agreement so referred 
to for the specifically expressed pro¬ 
visions of the contract.—Delajiey v. 
Fanners State Bank in Merkel, Tex. 
dvA-pp., 116 S.W.2d 736, error grant- 

IOl Cal.—Haughawout v. Raymond, 
83 P. 63, 148 CaL 811—Beedy v. 
San Mateo Hotel Co., 160 P. 810, 
37 Cal.App. 668. 

Mo.—Tillman v. City of Carthage, 
247 S.W. 992, 996, 297 Mo. 74, quot¬ 
ing Ooxpos Juris—Newell Aetna 

Life Ins. Co., 268 S.W. 26, 28, 214 
MoA.pp. 67, citing Corpus Juris. 

11. IlL—See Blalsdell Machinery Co. 

V. Volghtmann, 211 HLApp. 492. • 
Md.—Catalano v. Bopst, 170 A. 662, 
166 Md. 9L 

N.T.—Fox Film Corporation v. 
Springer, 8 N.B.2d 23, 273 N.T. 
434, reversing 280 N.7.S. 133, 248 
App.Div. 720. 

N.C.—King V. Davis, 130 S.B. 707, 
190 N.C. 787. 

Tex.—Bell v. Kirby Petroleum Co., 
Civ.App., 269 S.W. 170. 

Meaning acquired from custom and 
usage see the C.J.S, title Customs 
and Usages S 21, also 17 C.J. p 492 
note 83 et seq. 

la U.S.—The Svartfond, D.aPa., 38 
P.2d 874. 

Ga.—^Brooks v. Folds, 126 S*Bl 664, 
S3 GaJVpp. 409. 

Ky.—^Herrlford v. McKinley, 14 S.W. 
2d 1066, 228 ky. 27L 
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Md.—^Bothwell v. Employers' Under^ 
writers' Agency, 126 A. 504, 146 
Md. 36. 

Tex.—^Tleming v. Todd, Civ.App:, 42 
S.W.2d 123, error dismissed. 

"Words [should not] be made to 
mean what they do not really say.” 
—Johnson y. American Automobile 
Ins. Co., 161 A. 496, 498, 131 Me. 288. 

“Words must not bs forced away 
from their proper signification to one 
entirely different, although It may 
be obvious that the words used ex¬ 
pressed a very different meaning 
from that intended. Words will be 
interpreted with unusual extent of 
; meaning, and held to be generic rath¬ 
er than specific, and thus tnade to 
cover things which are collateral 
rather than Identical, If the certain 
meaning of the parties and the ob¬ 
vious justice of the case require it" 
—Auerbach v. Mr. & Mrs. Foster's 
Place, Inc., 220 N.T.S. 281, 284, 128 
Mlsc. 876. 

Word used la statute 

Where parties to contract use word 
used In applicable statute, It will be 
assumed that they Intended to use It 
in sense In which it Is used In stat¬ 
ute.—Liberty on Co. V. Joy, La.App., 
160 So. 440, reinstating 147 So. 376, 
following Standard Oil Co. of Louisi¬ 
ana V. Joy, 147 So. 877, reinstated 
160 So. 443, afiSrmed 163 So. eVS, 179 
La. 151. 

13b U.S.—Cocke v. Vacuum Oil Co., 
C.aA,Tex., 63 F.2d 406. 

N.T.—Colyer v. North American Ac¬ 
cident Ins. Co., 230 N.T.S. 473, 130 
Mlsc. 701. 

14. N.Y.—Hawkins v. Duvall, 177 
N.T.S. 684, 108 Mlsc. 883. 

16b Restatement, Contracts S 234, 
quoted In Cocke v. Vacuum Oil Co., 
C.C.A.Tex., 68 P.2d 406, 407. 

16. S.C.—Standard OU Co. of New 
Jersey v. Powell having & Con¬ 
tracting Co., 188 S.B. 184, 139 S.C. 
411, rehearing denied 188 S.E. 64.4, 

, 140 S.C. 39. 

Tex.—Williams v. Brotherhood at. 
Locomotive Firemj^ Bngiliiq^ 
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Broad aud restricted meanings. Where a word 
has a broad and also a restricted meaning, both 
of which are consistent with approved usage, the 
question of which meaning is intended in a par¬ 
ticular case must be determined from the con- 
text.i7 

Prospective or retrospective meaning. Where 
language is susceptible of two meanings it will be 
construed as prospective rather than retrospec- 
tive.i* 


§ 301. -Ordinary Sense 

Unless a contrary intent appears, words employed In 
contracts are assigned their ordinary meaning. 

As a general rule, sometimes by reason of ex¬ 
press statutory provision, in construing a written 
contract the words employed will be given their 
ordinary and popularly accepted meaning, in the 
absence of anything -to show that they were used 
in a different sense.l* They may, however, be 


men, CoituApp., 298 S.W. 535, af¬ 
firming Brotherhood of Locomotive 
Firemen and Bnginemen v. Wil¬ 
liams, Civ.App., 291 S.W. 301—City 
of Ranger v. Hagaman, Civ.App., 
4 S.W.2d 697. 

13 C.J. p 632 note 76. 

“Axohlteot** 

Where in a building contract, the 
term "architect” was expressly de¬ 
fined as referring to a designated 
architect and his associate and part¬ 
ner, the partner was an architect un¬ 
der the contract with authority to 
pass on the work.—J. E. Hollings¬ 
worth & Co. V. Leachville Special 
School Dlst, 249 S.W. 24, 167 Ark. 
430. 

17. Kan.—Chicago Great Western R. 
Co. V. Kansas City Northwestern 
R. Co., 88 P. 1085, 76 Kan. 167. 

N.T.—Auerbach v. Mr. & Mrs. Fos¬ 
ter’s Place, 320 N.Y.S. 281, 286, 128 
Mlsc. 876, quoting Coxpns Ilixis. 
Pa.—Herapfleld Tp. School Dist. v. 
Cavalier, 164 A. 602, 60S, 309 Pa. 
460, quoting Corpus Ynxls. 
Presumption is in favor of a com¬ 
prehensive over a restricted, general 
over a particular, and a common over 
an unusual sense of words.—Auer¬ 
bach V. Mr. & Mrs. Foster’s Place, 
220 N.Y.S. 281, 128 Mlsc. 875. 

18. Ga.—^Pacific Mut Life Ins. Co. 
V. Barfield, 194 S.E. 258, 263, 67 Ga. 
App. 43, quoting Corpus Juis. 

Ill.—^Bartlett v. Wheeler, 96 Ill.App. 
342, affirmed 63 N.E. 169, 196 111. 
446. 

19. U.S.—New York Rapid Transit 
Corporation v. City of New York, 
N.Y., 58 S,Ct 721, 803 U.S. 573, 82 
L.Ed. 1024, affirming 9 N.E.2d 858, 
275 N.Y. 258, reversing 296 N.Y.S. 
1012, 261 App.Dlv. 710—Brooklyn & 
Queens Transit Corporation v. City 
of New York, 68 S.Ct. 721, 303 U.S, 
573. 82 LJ>1 1024. affirming 11 N. 
B.2d 293, 276 N.Y. 464. affirming 
296 N.Y.S. 1006, 261 App.Dlv. 710, 
■load which answered question cer¬ 
tified 296 N.Y.S. 1022, 251 App.DIv. 
798—^Bamsdall Refining Corpora¬ 
tion T. Cushman-Wilson Oil Co., 
aCJLIowa, 97 F.2d 481—S. S. 

. Kresge Co. v. Sears, C.C.AJMaBs., 
87 F.2d 136, 110 AJL.a 588, affirm¬ 


ing, D.C., 16 F.Supp. 622, certiorari 
denied 67 S.CL 612, 300 U.S. 670, 
81 L.Ed. 876—Day v. Equitable 
Life Assur. Soc. of U. S., C.C.A. 
Colo., 83 P.2d 147, certiorari denied 
Equitable Life Assur. Soc. of U. 
S. v. Day, 67 S.Ct 11, 299 U.S. 
648, 81 L.Ed. 404—MacDonald v. 
Commissioner of Internal Revenue, 
CCA.. 76 F.3d 613—Chicago, R. L 
& P. Ry. Co. V. Maryland Casualty 
Co., C.C.A.MO, 76 F.2d 696—B. L 
Du Pont De Nemours & Co. v. 
Claihome-Reno Co., C.C-A.Iowa, 64 
P.2d 224, 227, 89 A.L.R. 238. citing 
Corpus Taxis, and certiorari denied 
Claibome-Reno Co. v. B. I. Du Pont 
De Nemours & Co., 54 S.Ct. 64. 290 

U. S. 646, 78 L.Ed. 661—O'Connor 

V. Great Lakes Pipe Line Co., C.C. 
A.Mo., 63 F.2d 523. affirming, D.C., 

2 F.Supp. 721—Hunt v. Triplex 
Safety Glass Co. of North America, 
G.C.A.Mich., 60 F.2d 92—Southern 
Surety Co. v. MacMillan Co., C.C. 
A.Okl., 58 P.2d 641, certiorari de¬ 
nied Southern Surety Co. of New 
York V. MacMillan Co., 63 S.Ct 
18, 287 U.S. 617, 77 L,Ed. 636— 
Wood V. Employers’ Liability As- 
Bur. Corporation, Limited, of Lon¬ 
don, England, (XCLAInd., 41 P.2d 
573, 73 A.L.R 79, certiorari denied 
61 S.Ct 179, 282 U.S. 894, 76 L.Bd. 
788—Tlje Svartfond, D.C.Pa., 38 P. 
2d 874—^New York Trust Co. v. Is¬ 
land Oil & Transport Corporation, 
GCJLN.Y., 34 P.2d 666—National 
Fire Ins. Co. of j^otford. Conn. v. 
Elliott, C.aA.Mo., 7 F.2d 522, 523. 
42 A.LR. 1121, quoting Corpus Ta¬ 
xis—^Nester v. Western Union Tele¬ 
graph Co., D.GCaL, 25 F.Supp. 478 
—^Myers v. Louisiana & A. Ry. Co., 
D.C.La., 7 F.Supp. 97—Corbett v. 
Winston Elkhom Coal Co., aC.A- 
Ky., 296 F. 577—Hawkeye Commer¬ 
cial Men's Ass’n v. Christy, C.C.A., 
Iowa, 294 P. 208—Westem Petro¬ 
leum Co. V. Tidai Gasoline Co., G 
C.A.I11,, 284 P. 82. 

Ala.—Home Ins. Co. v. Pettit, 148 
So. 889, 225 Ala. 487, reversing 143 
So. 837, 25 AlaJtpp. 284—GlUzens’ 
Bank of GixntersvUle v. Pearson, 
116 So. 850, 217 Ala. 391—Fite v^ 
Pearson, 111 So. 16, 215 Ala. 621— 
Smith Sons Lumber Co. v. Steiner, 
Crum & Weil, 85 So. 758, 204 Ala. 
306. 


Ark.—Jernlgan v. Daughtry, 109 S.W. 
2d 126—Connelly v. Beauchamp, 13 
S.W.2d 28, 178 Ark. 1036. 

CaL—Burr v. Western States Life 
Ina Co., 296 P. 273, 211 Cal. 568— 
Fowler v. Associated Oil Co., App., 
63 P.2d 1146, followed in Pearce 
V. Associated Oil Co.. 63 P.2d 1167 
—Meyers v. Texas Co., App., 60 P. 
2d 487, 494, citing Corpus Taxis— 
Johanson v. Riverside County Select 
Groves, 40 P.2d 630, 4 Cal.App.2d 
114—Carl Ingalls, Inc., v. Hartford 
Fire Ins. Co., 31 P.2d 414, 137 Cal. 
App. 741—Granger v. New Jersey 
Ina Co., 291 P. 698, 108 Cal.App. 
290—John Breuner Co. v. Western 
Union Telegraph Co., 291 P. 446, 
108 CalA-pp. 243—Zlozower v. Lin- 
denbaum, 281 P. 102, 100 Cal.App. 
766—Kings County Packing Co. v. 
Sunland Sales Co-op. Ass’n, 279 P. 
1086, 100 Cal.App. 126—Hollings¬ 
worth V. Lewis, 269 P. 709, 98 CaJ. 
App. 626—Conover v. Smith, 256 P. 
885, 88 Cal.App. 227—-Vollmer v. 
Wheeler, 188 P. 264, 42 CaLApp. 1. 
Colo.—Kansas City Life Ins. Co. v. 

Pettit, 61 P.2d 1027, 99 Colo. 268. 
Ga.—Asa G. Candler, Inc., v. (Jeorgla 
Theater Co., 96 S.E. 226, 148 Ga 
188, L.R.A.1918F 889. 

Idaho.—Messinger v. Cox, 194 P. 473, 

I 88 Idaho 863. 

IlL—Englestein v. Mints, 177 N.B. 
746, 846 Ill. 48—Chicago Nat Life 
Ins. Co. V. Carbaugh, 169 N.B. 218, 
337 IlL 483, affirming 254 IlLApp. 
82—Wolf V. SchwUl, 118 N-B- 414, 
282 Ill. 189—Espenschied v. Yea¬ 
ger, 278 IlLApp. 608. 

Ind.—Higgins v. St Joseph Loan & 
Trust Co. of South Bend, 186 N.B. 
910, 98 lnd.App. 674—Murphey v. 
Inter-Ocean Casualty Co., 186 N.B. 
902, 98 Ind.App. 668—Buddenberg 

V. Welch. 186 NJB, 865, 97 Ind.App. 
87. 

Iowa—Nylander v. Nylander, 268 N. 

W. 7, 221 Iowa 1358—Riser v. 
Federal Life Ina Co., 224 N.W. 67, 
207 Iowa 1101, 63 A.L.R. 292—Des 
Moines Union Ry. Co. v. Chicago 
Great Western itiy. Co., 177 N.W. 
90, 188 Iowa 1019, 9 A.L.R. 1557. 

Ky.—Kroger Grocery & Baking'Co. 
V. City of Cynthlana, 42 S.W.2d 
904, 240 Ky. 701. 

Ma—Salmon Lake Seed Co. v. Fron- 
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tier Trust Co., 168 A. 671, 180 Me.| 
69. 

Md.—North Ave. Market v. Keys, 164 
A. 152, 164 Md. 186. | 

Mase.— Levin v. Century Indemnity 
Co., 181 N.H. 223, 279 Mass. 266— 
Kelley v. Ryder, 176 N.B. 616, 276 
Mass. 24—Morse v. City of Boston, 
167 N.E. 528, 260 Mass. 256—^Par¬ 
ker V. Mutual Life Ins. Co. of New 
Tork, 146 N.E. 535, 260 Mass. 260, 
36 AL.R. 806. 

Mich.—^Muir v. Leonard Refrigerator 
Co., 267 N.W. 723, 269 Mich. 406. 
Minn- —^Wm. Lindeke Land Co. v. 
Kalman, 252 N.W. 660, 190 Minn. 
601. 93 AL.R. 1393. 

Mo.—Worthington Drainage DisL v. 
Township of Elm Putnam County, 
96 S.W.2d 374, 339 Mo. 270—Pul- 
kereon v. Great Lakes Pipe Line 
Co., 76 S.W.2d 844, affirming 60 

S. W.2d 71, 227 Mo.App. 882, fol¬ 
lowed in Shoemaker v. Great Lakes 
Pipe Line Co., 76 S.W.2d 849, af¬ 
firming 60 S.W.2d 76, 227 Mo.!Aj}p. 
941—Kansas City v. Public Serv¬ 
ice Commission of Missouri, 210 8. 
W. 381, -276 Mo. 639, error dis¬ 
missed 40 S.Ct 64, 260 U.S. 662. 
68 L.Bd. 1190 — Mecartney v. 
Guardian Trust Co., 202 S.W. 1131, 
274 Mo. 224—^Burman v. Veaeau, 
App., 86 S.W.2d 217—^Home Trust 
Co. V. Shapiro, 64 S.W.2d 717, 228 
MoApp. 266—Puryeai^Meyer Gro¬ 
cer Co. w, Cardwell Bank, App., 4 

, S.W.2d 489—Globe Indemnity -Co. 
V. Modem Auto Repair & Recon¬ 
struction Co., App.. 286 S.W. 768. 
Mont.—Schwab v. Peterson, 260 F. 
711, 80 Mont. 214—State v. Moody,. 
280 P. 676, 71 Mont 473. 

Neb.—White t. Leyden, 201 N.W- 
657. 112 Neb. 774. ; 

N.H.—^Manchester Amusement Co. v^ 
Conn, 119 A- 69, 80 N.IL 465. • 1 

N.J.—Fleming v. Connecticut Qener^ 
al Ins. Cq., 181 A. 185, 116 N.J. 
Law 6—I. Tannenbaum Son & Co. 
V. Taglarenl, 179 A. 633, 116 N. 
J,Law 299—^Lucas v. "Cr. S. Bldelity 
& Guaranty Co., 174 A 712, US! 
N.J.Law 491—Lower v. Metropoli¬ 
tan Life Ins. Co., 168 A 592, 111 
N.J.Law 426, reversing 163 A 238; 
10 N.J.Misc. 1236 — Proprietors' 
Realty Co. v. Wohltmann, 112 aJ 
410, 96 N.J.Law 808—Coffin v. Cof-i 
fin, 146 A 680, 105 N.J.Eq. 8. 

N.T.—Braiimra v. New Tork Cent. RJ 
Co., 242 N.T. 126, 46 AL.R. 761, 
151 N.E. 152, reversing 209 N.T.S. 
800, 214 App.Dlv. 706, affirmed 204 
N.T.S. 877, 123 Misc. 69-^ohnson| 
V. Colter, 297 N.T.S. 846, 261 AppJ 
piv. 697—Rldgway v. Cockbum,' 
296 N.T.S. 936, 163 Misc. .511—In 
re Gray's Estate, 290 N.T.S. 608j 
■ d60 Misc. 710—Travelers Indem-J 
■nity Co. v. Service Lines, 290 nJ 

T. S. 440, 160 Misc. '646—Aupperle 
V. Doherty, 242 N.T.S. 185, 137 
Misc. . 444—^Third & Lafayette StsJ 

,. .Garage v. .G^obe Dl8cpunt,Corporar' 


tion, 234 N.T.S. 166, 133 Misc. 735 
—Colyer v. North American Acci¬ 
dent Ins, Co., 230 N.T.S. 473, 130 
Misc. 701—^Roberta Bros. Co. v. 
Greln, 221 N.T.S. 821, 129 Misc. 
406—^Auerbach v. Mr. & Mrs. Pos¬ 
ter’s Place, 220 N.T.S. 281, 128 
Misc. 876—Gillespie v. Gillespie, 
210 N.T.S. 303. 124 Misc. 881— 
Doherty v. Monroe Eckstein Brew¬ 
ing Co., 187 N.T.S.' 638, 115 Misc. 
176, affirmed 191 N.T.S. 59, 198 
App.Div. 708. 

Ohio.—Central Nat Bank v. Bennett 
169 N.B. 707. 88 Ohio App. 396— 
Coe V. Suburban Light & Power 
Co., 167 N.E. 693, 82 Ohio App. 
168—Cohn-Hall-Marx Co. v. Vanos- 
dall, 167 N.B. 908, 26 Ohio App. 
360. 

Okl.—Empire Oil & Refining Co. v. 
Babson, 77 P.2d 682—Moon Motor 
Car Co. of St Louis, Mo. v. State, 
1 P.2d 368. 149 OkL 190—Makins 
V. Shellenbarger, 289 P. 716, 144 
OkL 68—Shaw v. Grumbine, 278 P. 
811, 187 OkL 95—Continental Sup¬ 
ply Co. V. Levy, 247 P. 967, 121 
Or. 182—Mid-Continent Life Ins. 
Co. v. Skye, 240 P. 630, 113 OkL 
184—Goble v. Bell Oil & Gas Co., 
223 P. 871, 97 Okl. 261—Gypsy Oil 
Co. V. Ponder, 218 P. 663, 92 Okl. 
181—Etammett Oil Co. v. Gypsy 
Oil Co., 218 P. 601, 96 Okl. 236, 
84 AL.R. 275—Crosbie v. National 
Bank of Commerce, 207 P. 311, 86 
Okl. l'?4—^Delk v. City Nat Bunk 
of Duncan, 206 P. 763, 86 Okl. 288 
—Romans v. Shannon, 196 P. 298, 
80 Okl. 199—^Wolf V. Blaekwell Oil 
& Gas Co., 186 P. 484, 77 Okl. 81. 

Or.-Nunner v. Erickson, 61 P.2d 889, 
161 Or. 676. 

Pa.—^Morris v. American Liability & 
Surety Co., 186 A. 201, 822 Pa 91 
—Sanford-Day Iron Works v. Fan¬ 
cy Hill Coal Co„ 183 A 770, 321 
Pa. 204—^Hmipfleld Tp. School 
Diet V. CaveOier, 164 A 602, 608, 
809 Fa 460, quoting Ootpns Joxis 
-Foundation & Construction Co. 
v. Franklin Trust Co. of Philadel¬ 
phia, 160 A 711, 807 Pa 10— 
Blough V. Lochrie, 119 A 654, 276 
Pa 491—Alberga to Use of Colton, 
V. Pennsylvania Indemnity Corpo¬ 
ration, 173 A 697, 114 Pa Super. 
42—United Shoe Machinery Co. v. 
Hirst 26 FaDlst 401, affirmed 70 
FaSuper. 824—J. Purdy Cope Ho¬ 
tels Co. V. Liverpool & London & 
Globe Ina Co., 18 PaDlst & Co. 
712. 

R.I.—Cochran v. Lorraine Mfg. Co., 
166 A 672, 62 R.I. 17 — Butler 
Each. Co. V. Fees Rotary Oil Burn¬ 
er Co., 126 A 860. 

Tena—^Moore v. Life & Casualty 
Ins. Co., 40 S.W.2d 408, 162 Tena 
682—^Edelen Transfer ft Storage 
Co. V. Willis, 86 S.W.2d 214, 16 
TenaApp. 99. 

Tex.—Southern Travelers’ Ass’n v. 
Wright CoraApp., 84 S.W.2d 828,, 
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826, citing Oarj/ra Foils—Western 
Indemnity Co. v. Southern Surety 
Co., CoiaApp., 223 S.W. 179, re¬ 
versing Southern Surety Co. v. 
Western Indemnity Co., Civ.App., 
190 S.W. 837—Texas Const Co. v. 
Bearing, CivApp., 296 S.W. 1112, 
modified on other grounds -R. Hi. 
Dealing ft Sons v. Texas Const 
Co., CoiaApp., 1 S.W.2a 266— 
Brotherhood of Locomotive Fire¬ 
men and Enginemen v. Williams, 
Civ.App., 291 S.W. 301, affirmed 
Williams v. Brotherhood of Loco¬ 
motive Firemen and Enginemen. 
Com.App„ 298 S.W. 635—Continen¬ 
tal Casualty Co. v. Easely, Civ. 
App., 290 S.W. 261, reversed on 
other grounds Easley v. Continen¬ 
tal Casualty Co., CoiaApp., 296 S. 
W. 487—Green v- Gemer, Civ.App., 
283 S.W.. 616, affirmed, Com.App., 
289 S.W. 999—Bell v. Kirby Petro¬ 
leum Co., CIv.App., 269 S.W. 170— 
Dallas Gas Co. v. State, ClvApp., 
261 S.W. 1063—Great Southern Oil 
ft Refining Ass’n v. Cooper, Civ. 
App., 231 S.W. 167——General Bond¬ 
ing & Casualty Ins. Co. v. Mc- 
Querry, Civ.App.. 191 S.W. 868. 
Utah.—^Bonneville Lumber Co. v. J. 
G. Peppard Seed Co., 271 P^ 226, 
72 Utah 463—^Board of Education 
of Salt Lake City v. Wright-Os- 
bom Co., 164 P. 1088. 49 Utah 468. 
Va—Krikorlan v. Dailey, 197 S.E. 
442—Bppes V. Bppes, 195 SJB. 694 
—Ames V. American Nat Bank of 
Portsmouth, 176 S.E. 204, 168 Va 
1—Virginian Ry. Co. v. Hood, 146 
S.K 284, 152 Va 264—^Rosenberg v. 
Turner, 98 S.B. 768, 124 Va 769— 
Atlantic Coast Realty Co. v. Town¬ 
send, 98 S.E. 684, 124 Va 490— 
Virginia Ry. Co. v. Avis, 98 S.B. 
838, 124 Va 711. 

Wash.—^Huston v. Graham, 14 P.2d 
44, 169 Wash. 621—Burkhelmer y. 
City of Seattle, 299 P. 881, 162 
Wash. 645. 

W.Va — Minor v. Pursglove Coal 
Mining Co., 161 8.B. 426. Ill W.Va 
28. 

Wis.—Hampton Plains Realty Co. v. 
Cohen, 262 N.W. 672, 214 Wia 128 
—^Bell V. American Ins. Co., 181 
I N.W. 788, 178 Wia 688, 14 AL.R. 
179. 

13 C.J. P 631 note 70.. 

OonventloiL 

Words express whatever meaning 
convention has attached to them.— 
Commissioner of Internal Revenue v. 
Leasing ft Building Co., QCLA, 46 F. 
2d 2. 

Xn oMe of donbt, intent with which 
words are used may be considered. 
—Colyer v. North American Accident. 
Ina Co., 280 N.T.S. 473, 132 Mlsa* 
701. 

OonsfemetioiL eontiaot 
Particular words In a construction 
contract are tp be taken In their 
ordinary and popular sense, in the 
absence el anything to show ttukt 
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given a peculiar meaning when such intent of the obviously unfamiliar with their meaning, they 
parties is shown by the context in which they oc- may be construed in such a manner as to effectuate 
cur,or by admissible evidence.2i the true intention of the parties.®® 

Where the grammatical and ordinary sense of ^ explained in the CJ.S. title Evidence § 
the words wUl lead to some absurdity or inconsist- jgj, also 22 CJ. p 1203 note 16, parol evidence 
ency, it may he modified to avoid snch absurdity admissible to show the meaning of technical 
or inconsistency, but no further.22 

§ 302. —— Technical Words Building and construction contracts. In building 

Unless a contrary Intent Is manifeat, technical words and construction contracts words and phrases are 
are to be taken in a technical sense. frequently used which, with regard to the subject 

Technical words will be taken in a technical matter of the contract, have a technical meaning, 
sense,®® as, for example, legal terms,2^ unless they and such meaning should be given to them unless 
are clearly used in a different sense.®® So, where it is evident that they were used in a different 


technical words are employed by 

they were used In a different sense. 
—^Fruln V. Crystal R. Co., 14 S.W. 
557, 89 Mo. 897. 

Meaning acaulred from custom and 
usage see the CJ.S. title Customs 
and Usages S 24. also 17 CJ. p 498 
note 8 et seq. 

aa U.S.—Cocke V. Vacuum Oil Co., 
C.CA.Tex. 63 F.2d 406. 

Ind.—^Prlck Co. v, Walter Cox Co., 
199 N.HL 462, 101 Ind.App. 402. ' 
Ky.—Sower v. Lillard, 269 S.W. 380, 
307 Ky. 283. ‘ 

Pa.—^Huffman v. Huffman, 168 A. 
670, 811 Pa. 123, reversing 161 A. 
444, 106 Pa,Super. 341—Foundation 
& Construction Co. v. Franklin 
Trust Co. of Philadelphia, 160 A, 
711, 807 Pa. 10. 

Va.—Virginia Ry. Co. v. Avis, 98 S. 

E. 638, 124 Va. 711, 

18 CJ. p 531 notes 70, 71, 

21, U.S.—NIcoll V, Pittsveln Coal 
Co., C.CA.N.Y., 269 F. 968. 

N.C—Simmons v. Groom, 83 S.B. 
471, 167 N.C. 271—Atlantic, etc., 

R. Co. V, Atlantic, etc., Co., 61 

S. E. 185, 147 N.C. 868, 125 Am.S.R 
650, 33 L.RjL,N.S., 223, 15 Ann. 
Cas. 863. 

OlEL—Daniel v. Pappas, 220 F. 355, 
93 OkL 165. 

Admissibility of parol evidence see 
the CJ.S. title Evidence ! 969, also 
22 C.J. p 1173 note 40 et seq. 

Parol evidence to fix meaning by us¬ 
age see the CJ.S. title Customs 
and Usages ( 24, cOso 17 CJ. p 498 
note 8. 

28. Ind.—Swlgert v. Miles, 130 N.E 
130, 75 Ind.App. 86. 

N.J.—Thompson v. Trenton Water 
Power Co., 78 A. 410,' 77 NJ.Lau 
672—Coffin V. Coffin, 146 A, 680. 
105 N.J.Bq. 8. 

N.T,^—Serota v. Serota, 6 N!T.S.2d 
68. 168 Misc. 27. 

Ohto.^—Coe V. Suburban Light & 
Power Co., 167 N.E. 693, 82 Ohio 

Appw 168. 

Beasonahle co ns trnetlon see Infra S 
■819. 


parties who are j sense,as ted 

23. Ala.—Moss V. Gulf States Steel 
Corporation, 140 So. 402, 224 Ala. 
430. 

Ga.—Asa G. Candler, Inc. v. Geor¬ 
gia Theater Co.. 96 S.E. 226. 148 
Ga 188. L,RJA1918P 389. 

Ohio.—Central Nat Bank v. Bennett 
169 N.B. 707, 88 Ohio App. 396. 
Okl.—Webb V. Woods, 65 P.2d 959, 
176 Okl. 806. 

Or.—Hurst v. W. J. Lake & Co., 16 
R2d 627, 141 Or. 306, 89 A.L.R. 
1222. 

Pa—Franklin Sugar Refining Co. v. 
Howell, 118 A- 109, 274 Pa 190— 
Gilbert v. Ayoob, 71 PaSuper. 836. 
Tex—Frost v. Martin, Civ-App., 203 
S.W. 72. 

Vt—^Mlles V. Vermont Fruit Co., 124 
A. 65D, 98 Vt L 

Va—^Eppes v. Eppea 195 S.E. 694 
—^Foster v. Wilson, 123 S.B. 627, 
629, 138 Va 82, clUng Corpus 
Juds. 

13 CJ. p 632 note 79. 

Local wiennifig 

If words used In a contract have 
locally a different meaning from that 
generally given them and were so 
understood by .the parties, the local 
meaning will control, ‘local mean¬ 
ing” being defined as that which is 
peculiar to a locality, trade, or pro¬ 
fession. and the like.—^Abuc Trading 
& Sales Corporation v. Jennings, 135 
A. 166, 161 Md. 392. 

Meaning at date of oontxaot 
The meaning of technical terms In 
a particular business must be con¬ 
strued as' of the date of the con¬ 
tract In which the terms are used.— 
Tide Water Oil Sales Corporation v. 
Harper, 169 B.E. 464, 118 W.Va. 643. 
X^anguage of tnudness oontxaot 
Contractual obligations are fixed 
solely by parties, and the language 
of a business <K>ntract must be con¬ 
strued In the light of what a busi¬ 
ness man would reasonably, expect to 
give or receive under Its terma— 
Shlral y. Blum, 146 NJBL 194, 239 
N.Y. 172, 88 A.L^R. 608. modifying 
202 N.YJ3. 640, 207 App.Dlv. 606. 
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forms of expression must 

Express pzovlslou in huildlng con¬ 
tract 

Where a huildlng contract pro¬ 
vides that terms used therein be giv¬ 
en “well-known technical or trade 
mesming,” the parties thereto, or the 
architect who prepared the contract, 
cannot be heard to say that they 
had a dllterent meaning in mind.—^N. 
E. Redlon Co,, v. Franklin Square ■ 
Corporation. K.H., 196 A. 348. 

Meaning acquired fron}.. custom and 
usage see the CUtS." title Customs 
and Usages 8 26, also 17 C.J. p 
499 note 19 et seq. 

24. Conn.—Judd v. Mutual Bank A 
Trust Co., 169 A. 487, 114 Conn. 
558 . 

Fla—^Durham Tropical Land Corpo¬ 
ration V. Sun Garden Sales Co., 188 
So. 21, 106 Fla. 429, rehearing de¬ 
nied 143 So. 768, 106 Fla 429, and 
affirmed 151 So. 327, 106 Fla 429. 
Va—Poster v. Pettus, 128 S.B. 629 
189 Va 91—^Foster v. Wilson, 128 
S.E. 627, 629, 189 Va 82, citing 
Coxpus goiis. 

W.Va — Minor v. Pursglove Coal 
Mining Co., 161 S.B. 425, 111 W.Va 
28. 

13 C.J. p 632 note 80. 

25. Conn.—Judd v. Mutual BcCnk ft 
Trust Co„ 159 A- 487, 114 Cona 
653. 

Ill.—^Lehmann v. Revell, 188 N.E. 
581, 864 Ill. 2G2. 

Vt—Kennedy v. Clark, 164 A. 677, 
103 Vt 849. 

Va—Poster v. Wilson, 128 S.B. 627, 
629, 139 Va 82, citing Ooxpns 
Jnjcls. 

W.Va—State v. Kanawha County 
Court, 148 S.B. 674, 106 W.Va 689. 
18 aJ. p 632 note 81. 

! 23. Wash.—Erickson v. Green, 92 P. 
449, 47 Wash. 618. 

27. Ill.—garner Const Co. v. Lin¬ 
coln Park Com'rs, 278 IlLAjpp. 42. 
9 C:J. p 712 note 88. 

Bailroad oontzsot 

Terms which are peculiar to rail¬ 
road construction should be applied 
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give way to the intention of the parties, as col¬ 
lected from the instrument.28 

§ 303. -Consistency 

Unless a contrary intent la evident, words used in 
one sense in one part of a contract are deemed of like 
significance in another part. 

Words used in one sense in one part of a con¬ 
tract are as a general rule deemed to have been 
used in the same sense in another part of the in¬ 
strument,2® where there is nothing in the context 
to indicate otherwise.*® 

Where, however, it is evident that a term is 
used in a particular sense in one subdivision of a 
contract, the fact that it is employed in other sub¬ 
divisions in another sense will not require it to be 
given such other sense wherever it appears in 


§ 804 

the contract.*! 

§ 304. -Illustrations 

Various words and phrases employed In contracts 
have been construed,, including “and" and “or," “may" 
and “shall," “void" and “voidable." 

Many words and phrases as employed in contracts 
have been judicially construed,** as, for esftimple, 
"and;”** "and not otherwise"and riparian 
rights;”** "appeal;”** “commence ;”*7 “condi¬ 
tion;”** “due and unpaid;”*® “expect;”^® “exten¬ 
sion ;”<! “from” and “to.”^* 

In addition, other words and phrases used in 
contracts have been construed, such as "incum¬ 
brance;”^* “indorse“interest;”** “more or 
less;”*® “ordinary editions;”*^ “outstanding as¬ 
sets;”** “refund;”*® “renewal;”*® “respectable 


according- to their meaning and us- 
a^e,_Westem Union R. Co. v. Smith, 
7S Ill. 496. 

88. W.Va.—Brodle v. Clator, 8 W. 
Vo. B99. 

^ U.S. — Jenaen-Salshery Labora¬ 
tories V. 0. M. Franklin Black'eg 
Serum Co.. C.C.A.Kan., 74 F.2d 601, 
affirming 72 F.2d 16. 

Ala—^American Book Co. v. State, 
113 So. 592. 595. 216 Ala. 367, cit¬ 
ing Coipns JUxta. 

DL—Chicago Home for Girls v. Carr, 
133 N,E. 844. 846, 800 Ul 478, cit¬ 
ing Cozpiu dturla. 

Mass.—Dana v. Wlldey Sav. Bank. 2 
N.E.2d 450. 

Mo.—Maupin v. Southern Surety Co., 
220 S.W. 80. 21, 206 MoJtj>p. 81, 
citing Ooxmu Jnxia. 

Tex.—Lyon v. Gray. Clv.App., 288 
S.W. 545, 661, quoting Cozpas ^ 
Eia. 

W.Va.—Chitwood V. Farm Bureau 
Mut Automobile Ins.. Co., 18S S.E. 
493. 

13 CJ. p 632 note 84. 

80. Ala. — American Book Co. v. 
State. 113 So. 592, 595. 216 Ala. 
367, citing CozpiiB Jails, 
m—Chicago Home for Girls v. Carr, 
133 N.E. 844. 846, 800 Ill. 478, cit¬ 
ing Ooipns Toils. 

Hass.—Clark v. State Street Trust 
Co.. 169 N.E. 897, 270 Mass. 140. 
Tex.—Lyon v. Gray, Clv.App., 288 
S.W. 646, 661, quoting Ooxpos To- 
da. 

au Mich.—Fisher Electric Co. v. 
Bath Iron Works, 74 N.W. 498, 116 
Mich. 293. 

88. 'Mo.—Peters v. Fleming, 46 S. 
W.2d 681. 584. 829 Mo. 870, citing 
Ooxpos Jozls. 

"TeauaunV' 

In the interpretation of contracts, 
the word "permanent” which has 
dlffe^nt senses, takes its meaning 
from a8Boclat64 words and the con- 
tStt.—Gusaeff v. John Hancock Mut 

17CJ.S.-4e 


Life Ins. Ca. 192 A. 528. 580, 118 
N.XLaw 864. 

^Pxamises*' 

The meaning of the term “premis¬ 
es” In a contract is dependent on the 
circumstances in which it is used. 
—O'Connor v. Great Lakes Pipe Line 
Co., C.C.A.MO., 63 P.2d 623, 526, af¬ 
firming, D.a, 2 P.Supp. 721. 

"Ornless” and “ontll" 

The word "unless” may not he 
substituted for the word “until” em¬ 
ployed in a contract The two words 
have different meanlngai "Unless” 
means a reservation or option to 
change one's mind provided a cer¬ 
tain event happens. “Until” means 
"up to a” certain time, or place, or 
event—Federal S^gn System v. Ama- 
vet 7 LaApp. 686, 682. 

33. U.S.—U. S. V. A Bentley & Sons 
Co., D.aOhIo, 293 F. 229, 289. 
Utah.—Board of Education of Salt 
Lake City v. Wrlght-Osbom Co., 
164 P. 1033, 1036, 49 Utah 453. 

84. Cal—^Preston v. Hermlnghaus, 
292 P. 953, 967, 211 Cal. 1. 

35. Fla.—Marshall v. Hartman, 139 
•So. 441, 446, 104 Fla. 143. 

33. UL—See Lusch y. Blttenhouse, 
205 IllApp. 320. 

37. Ala.—Lauderdale Power Co. ▼. 

, Ferry, 80 So. 476, 202 Ala. 894. 
sa Pa.—Meanor v. McKowan, 4 
Watts & S. 302, 808. 

"FxovlsLonB” and ‘'oonditloiui" 
Although the words “provisions" 
and "conditions" may overlap In 
meeuaing in some contexts, as applied 
to contracts, ‘‘provisions” has the 
more general and “conditions” the 
more particular meaning.—Equitable 
Life Assur. Soc. of U. S. v. Deem, 
aC.AW.Va, 91 F.2d 669, 673, cer¬ 
tiorari denied Deem v. Equitable Life 
Asaur. Soc.. of U. S.,- 68 S.Ct 146. 
302 U.S. 744, 82 L.Ed. 676. 

39. Ill—Lanward Pub. Co. v. Na¬ 
tional Ass'n of Stationary Engl- 
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neers of United States of America. 
20B I11.APP. 625, 627. 

4fti Wash.—Sillman v. Spokane Sav¬ 
ings & Loan Soc., 175 P. 296, 297. 
103 Wash. 619. 

41. Wash.—Guie v. Byers, 164 P. 
75, 76, 95 Wash. 492. 

"Bsnewal or cartension" are not 
■words of art or technical legal mean¬ 
ing, and may mean whatever the 
contracting parties Intend. 

Hawaii—^Honolulu Construction A 
Draylng Co. v. City & County of 
Honolulu, 30 Hawaii 871, 876. 
Wash.—Guie v. Byers, 164 P. 76, 77, 
96 Wash. 492. 

48. Cal.—Woodruff v. Adams, 25 P. 

2d 529, 530, 134 Cal.App. 490. 

43l Tex.—Caddo Holding Corpora¬ 
tion V. Morrow, Clv.App., 41 S.W. 
2d 92, 94, error dismissed. 

41. Miss.—Tatum v. Bonner, 27 
Mlsa 760, 766. 

45. Tex.—Caddo Holding Corpora¬ 
tion V. Morrow, Civ.App., 41 S.W. 
2d 92, 94, error dismissed. 

46 . U.S.—^P. Sanford' Boss, Inc. v. 
U. S., 50 CLCL 168, 173. 

18 aj. p 638 note 84. 

Teohnloal 

The use of the words “more or 
less” In a contract has no technical 
meaning and must be always so un¬ 
derstood as to effectuate the Imme-' 
dlate Intention of the contracting 
partlea—P. Sanford Boss, Inc., v. U. 
8., supra. 

47. Ill.—Atwell Printing A Binding 
Co. V.' Prairie Farmer Pub. Co., 
246 IllApp. 100, 112. 

43 . Dl.—^Lan-waxd Pub. -Co. v. Na¬ 
tional Ass'n of Stationary Engi¬ 
neers of United States of America. 
205 IlLApp. 625, 627. 

43. CaL—Hollingsworth v. Lewis, 
269 P. 709, 710, 98 CalApp. 626. 

sa Wash.—Guie v. Byers, 164, P. 
76, 76. 96 Wash. 492. 
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and commendable burial ;”6i “return charges ;”5i 
and “subject to.”®3 

Other words and phrases employed in contracts 
are enumerated in 13 C.J. p 532 note 88-p 534 note 
59. 

“And'* and “or," In the construction of contracts 
the woi'ds “and” and "or” ordinarily are in no 
sense convertible terms.®^ Nevertheless, as is ex¬ 
plained in the definition “And” 3 CJ.S. p 1068 note 
77, and in the definition “Or,” 46 CJ. p 1126 note 
46 et seq, the words “and” and “or” are some- 
^mes used interchangeably, and in the construc¬ 
tion of contracts the words may be made converti¬ 
ble in order to prevent an absurd or unreasonable 
result, or to give effect to the plain intention of 
the parties.56 However, the. substitution should 
never be resorted to except for strong reasons, 
and unless the context favors such conversion.56 
and “shdU." In the construction of con¬ 
tracts the word “may** ordinarily is regarded in 
a permissive, rather than in a mandatory, sense,57 
and it is not permissible to construe “may” as 
“shall” in the manner in which it is sometimes 


construed in the case of statutes.^* When used in 
a contract in connection with a duty to be per¬ 
formed or observed, “shall” is used in an impera¬ 
tive sense.5® Where the words “may” and “shall” 
are used in similar provisions of a contract, one 
must be considered as used in contradistinction to 
the other.®0 

“Void" a}id “voidable” As used in contracts, 
“void” has frequently been held to mean “voidable,” 
within the option of tl^ party beneficially intend 
ed;8i the general rule is that where a stipulation 
in a contract that it shall be “void” imder certain 
circumstances is inserted for the sole benefit of 
one of the parties, the word is to be construed as 
though the contract read “voidable that in a 
contract “void" is to be read “voidable,” if the re¬ 
sult of reading it as “void” would be to enable a 
party to avail himself of his own wrong to defeat 
his contract.®* 

Building and consirucHon coniracfs. Various 
words and phrases, employed in building and con¬ 
struction contracts, have been judicially con¬ 
strued,®^ as for example, “at once;”®® “etc.,” in 


SI. Iowa.—Peter v. Griffin, 169 N.W. 

441, 184 Iowa 1061. 

6fi. Pa.—^United Shoo Machinery Co. 
V. Hirst, 26 Pa-Dlst. 401, 408, af¬ 
firmed 70 Pa.Super. 324. 

93; lU,—Bnglesteln v. Mint*. 177 N. 
fil 746, 752. 346 Ill. 48. 

54. U.S.—Peterson v. Hoots, GOA. 

Wash. 266 P. 876, 880. 

Okl.—Oklahoma Nat Life In*. Co. v. 
Norton, 145 P. 1188, 1139, 44 Okl. 

f GJ. p 1842 note 77 [b]. 

66. CaJL—^Horner Lauablin Engineers 
Corporation v. J. W. Leavitt & Co„ 
- 2 P.2d 611, 612, 116 Cal.App. 197. 
Qa.—Reynolds v. Hall, 138 SJB. 670, 
164 Gk. 324-r-Reynolda v. Wingate, 
' 138 S.EL 666. 164 Ga. 317. 

HL—Merchants' Loan & Trust Co. v. 

Ummach, 228 HLApp. 67. 

Mo.—Weisznan v. Continental Life 
Ins. Co., 267 S.W. 21, 23, 216 Mo. 
■ ’App. 13. 

N.Y.—Lambom v. National Park 
Bank of New York, 208 N.Y.S. 
428, 436, 212 App.Dlv. 26, affirming 
204 N.Y.S. 667, 123 Mlsc. 211, and 
affirmed 148 N.E. 664. 240 N.Y. 
S20—Osborn v. Wilson & Co., 193 
. N.Y.S. 241, 242. 118 Mlsc. 879. 
Wls.—Vlnograd v. . Travelers' Protec¬ 
tive Ass’n of America, 258 N.W. 
787,, 789, 217 Wis. 316, 106 A.L.R 
1227. 

2 CJ. p 1342 note 77 [al—13 GJ. p 
532 note 74. 

^’Andyox’* 

<1) The expression "and/or" in a 
Contract amounts in effect to a dlreo- 
-tios to those'charged with, the con- 


I structlon of the instrument to give 
I it such interpretation as will best 
accord with the eauity of the situa¬ 
tion, and for that purpose to use 
either "and” or "or” and be held 
down to neither,—State v. Dudley, 
106 So. 86i 365. 159 La. 872. 

(2) The interpretation to be giv¬ 
en to the phrase “and/or” depends 
on the circumstances, and the phrase 
must be construed to express the 
intention of the parties.—Schaffer v. 
City Bank Farmers’ Trust Co., 267 N. 
Y.S. 661, 239 App.Div. 681, reargu- 
ment denied 269 N.Y.S. 980, 241 App. 
Div. 646. 

5ft Ga.—Reynolds v. Wingate, 138 
S.B, 666, 164 Ga. 817—Reynolds v. 
Hall, 138 S.EL 670, 164 Ga. 324. 
Vt—Rice V. Bennington County Sav. 

Bank, 108 A. 708, 712, 93 Vt 493. 
67. U.S.—Steel Products Engineer¬ 
ing Co. V. IT. S., 71 CtCl. 467; 
"May” see the C.J.8. definition, also 
39. C.J. p 1892 note 54 et seq. 

6ft HI.—^Northwestern Traveling 
Men’s Assoc, v. Crawford, 126 HL 
App. 468, affirmed 80 NJB. 736, 226 
Ill. 57, 10 L.R»4.,N.S.. 264. 
Construction of statutes see the G 
J.S. title Statutes § 880, also 69 
C.J. p 1087 note 19. 

69. Okl.r-Ash V, Chas. F. Noble Oil 
& Gas Co., 228 P. 176, 96 OkL 211. 
“ShaU” see the 0.1.8. definition, also 
67 GJ. p 645 note 42 et seq. 

90, U.S.—Steel Products Engineer¬ 
ing Co. V. U. S., 71 OLCl. 457. 

61. Aris.—Yancy v. Jeffreys, 8 P.2d 
774, 776, 39 Art*. 668. 

67 C.J. p 267 note 19. 
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®ft Or.—^Kelp Ore Remedies Corpo¬ 
ration v. Brooten, 277 P. 716, 720, 
129 Or. 367. 

Wash.—Padflc Northwest Inv. Soc. 
V. Cunningham, 108 P. 9, 10, 64 
Wash. 284. 

63, Ari*.—Yancy v. Jeffreys, 8 P.2d 
774, 776, 39 Arix 668. , 

64. "Bsthnatea’* 

A writing did not obligate plain¬ 
tiff to ipetall .electric motors at a 
given sum, and did. not bind plain¬ 
tiff to do work for a* given sum, 
where it stated that it was "estimat¬ 
ed" that the installation would cost, 
approximately such sum,—^Penn Elec¬ 
trical Engineering’ Co. v. Penn Silk 
Throwing Co., 126 A. 287, 238, 281 
Pa. 196. 

"Matexials,” within tbeimeaiilBg of 
a goaiaaty that the contractor would 
pay for .materials used .in the work 
of building a .sewer. 

(1) Includes blasting powder, dsr* 
namlte, fuse, and^ caps necessarily 
used by the contractor in such work. 
—Kansas City HydPkuJlc Press Brick 
Co. V. Youmans, 112 S.W. 225, 218 
Mo. 161. 

(2) The tend does not include 
tools, implements, sand.appliances, al¬ 
though they are entirely consumed in 
the work by . being ,wom out and 
brokem , 

U.S.—Standard Steel Car Co. v. U. 

S., 67 Ct.a. 446, 486. 

Mo.—^Kansas City . Hydraulic Press 
Bfick Co. V. Youmans,. supra. 

66. N.Y.—^Metter v. Klelnert;,. 128 
N.Y.S. 766, 139 .'App.Div. 220. 

Utah.—Board of Education of Salt 
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a subcontract to furnish reinforcing steel bars, 
tying wire, etc.“premises and “when steam 
is turned on plant/' in a contract for the installa¬ 
tion of a heating and ventilating plant.«8 Other 
words and phrases are to be found in 9 CJ. p 711 
note 35 [aj-fe]. 

Various terms and expressions peculiar to rail¬ 
road construction contracts have been judicially 
construed.®® 

§ 305. Grammatical Construction 

The grammatical construction of a contract will not 
be followed if a difTerent construction wlii better give 
effect to the parties* Intention, Rules of grammatical 
construction, hdwever, are not to be disregarded where 
they throw light on the parties' intent. 

The grammatical construction of a contract will 
not be followed if a different construction will bet¬ 
ter give effect to the intention of the parties as 
shown by the whole instrument and the circum¬ 


§ 306 

stances;*^® and to give effect to an obvious and 
apparent purpose of a contract grammatical errors 
may be corrected,Rules of grammatical con¬ 
struction, however, are not to be disregarded where 
they serve to throw light on the intent of the par¬ 
ties thus, unless the intention of the parties ap¬ 
pears to have been otherwise, a relative or qualify¬ 
ing word, phrase, or clause will be construed as re¬ 
ferring to its nearest antecedent.'^® 

§ 306. -Punctuation 

The punctuation of a written contract, although it 
may aid in determining the meaning, will not control 
over words or change a meaning which is plain from the 
whole document and the circumstances. To give effect 
to the parties’ Intent, the court may supply proper punc¬ 
tuation marks. 

The punctuation of a written contract, although it 
may aid in determining the meaning, will not con¬ 
trol over words or change a meaning which is plain 
from a consideration of the whole document and 


Lake City v. ‘Wyight-Oaborn Co., 
164 P. 1033. 1086, 49 Utak 458. 

661 Cal—Soule v. Northern Const 
Co., 166 P. 21, 28, 88 Cal.App. 300. 

67. Mo.—Godfrey v. Martha Inv. 
Ca, App.,' 216 S.W. 822, 823. 

ea HL—See American Heating & 
Plumbing Corp. v, Wllliatm E. Salo¬ 
mon & Co., 196 IlLApp, 297, 299. 

69. "Hauling" 

U.S.—Northern Pac. Ry. Co. v. Two- 
hy Bros. Co., C.C.A.Or,, 95 F.2d 
220 . 

Other terms and expressions peculiar 
to railroad construction contracts 
are detailed In 9 C.J, p 902 note 67. 

7a HL—Lehmann v. ReveU, 188 N. 
E. 631, 364 IlL 262—Dick v. Gold¬ 
berg, 128 NJL 728, 296 Rl. 86— 
Whyland v. Chicago Bonding & 
Surety Co., 209 IlLApp, 486. 
Ky.^^-Geheral Accident, Fire & Life 
Assur. Corp. v. Louisville Home 
Telephone Co., 193 S.W. lOSL 176 
Ky. 96, L.RJL1917D 952. 
Mo.^:!ochran v. Standard Accident 
Ins. Co. of Detroit, Mich., 271 S. 
W. lOlt 1013, 219 Mo.App. 822, 
quoting Corpus Slizls. 

N.T.—Wlrth & Hamid Fair Booking 

V. -Wlrth, 192 N.B. 297, 266 N.T. 
214, modifying 269 N.Y.S. 709, 240 
App.Div. 413, motion granted and 
reargument denied 198 NJBJ. 296, 
265 N.Y. 510. 

13 C.J. p 634 note 60. 

Modification of granKnatioal and or¬ 
dinary sense of words to avoid ab¬ 
surdity see supra | SOL 
"Ordinarily In construing a con¬ 
tract a court will give due force to 
the grammatical arrangement of the 
clauses, unless by so doing It ap¬ 
pears to be at variance with the In¬ 


tent of the parties as Indicated hy 
the contract as a whole. ... If 
a clause contained In a written con¬ 
tract would by grammatical con¬ 
struction have one application, and 
from the whole tenor of the instru¬ 
ment It Is manifest that the parties 
to it Intended It to have a more ex¬ 
tended application, It will be con¬ 
strued according to the intended In¬ 
tention of the parties."—^Baylor v. 
Hall, 184 N.W. 886, 888, 106 Neb. 
786. 

"moetles of gzammax afford no 
safe guide in interpreting . . . 
agreements."—^Dawson v. Ohio Oil 
Co., 96 So. 508, 609, 163 La. 657. 

SURed and uuakniefl preparation 

“The maxim, “Mala grammatica 
non vitlat chartam,' is applied when 
It appears that the instrument has 
been, prepared by one unskilled in 
the use of language, and when the 
grammatical construction is at vari¬ 
ance with the Intent of the parties 
as Indicated by the whole instru¬ 
ment; but if It appears that It is 
the work of the educated, intelligent 
draftsman, grammatical construc¬ 
tion and arrangement will be consid¬ 
ered."—Union Bank V. Redwine, 88 
S.m 878. 171 N.a 569, 568. 

"Clumsy arraagummrt of words 
. . . wUl not be allowed to con¬ 
travene a reasonable interpretation 
according to the intention of the par¬ 
ties at the time of using them."— 
Wick v. Western Union Life Ins. Co., 
176 P. 963, 964, 104 Wash. 129. 

"JPosltlon of a olanse in a written 
Instrument is not a decisive factor 
in determining its meaning or its 
modlfi^lng effect."—^Pittsfield & N. A. 
R. Corporation v. Boston & A. R. Co., 
167 N.E. 611, 618, 260 Mass. 390. ' 
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Singular and plural words 

(1) Plural language may include 
singular.—^American Lumbermen’s 
Mut. Casualty Co. of Illinois v. Wil¬ 
cox, D.C.N.Y., 16 F.Supp. 799—Cowles 
Electric Smelting & Aluminum Co. 

V. Lowrey, Ohio, 79 F. 331, 24 aC.A. 
616. 

(2) Singular language nqay extend 
and be applied to several persons or 
things. 

U.S.—American Lumbermen's Mut. 
Casualty Co. of Illinois v. Wilcox. 
D.C.N.Y., 16 F.Supp. 799. 

Ky.—Stephan v. Kentucky Valley 
Distilling Co., 122 S.W.2d 493, 276 
Ky. 706. 

71. Miss.—Gamer v. Sperry, 161 So. 
703, 173 Miss. 11. 

72. Ind.—Buddenberg v. Welch, 136 
N.E. 866, 97 Ind.App. 87. 

Mo.—Cochran v. Standard Accident 
Ins. Co, of Detroit, Mich., 271 S. 

W. 1011, 1013, 219 MoA-pp. 822, 
quoting Corpus Juris. 

Okl.—St. Louls-San Francisco Ry. 
Co. V. Bengal Lumber Co., 292 P. 
62, 145 Okl. 124—Tidal Oil Co. v. 
Roelfs, 187 P. 486, 77 OkL 183. 

18 C.J. p 634 note 61. 

73. Ala.—Himes v. Masonic Mut. 
Life Ass'n of District of Columbia. 
110 So, 133, 215 Ala. 183. 

Ky.—American Ins. Co. v. Bean, 22 
S.W.2d 426, 232 Ky. IIL 
Mass.—Town of Oak Bluffs v. Cot¬ 
tage City Water Co., 125 N.B. 884, 
235 Mass. 18—Perry v. J. L. Mott 
Iron Works Co., 93 N.E. 798, 207. 
Mass. 601. 

Neb.—Baylor v. Hall, 184 N.W. 886, 
106 Neb. 786. 

Wls.—Wussow V. State, 267 N.W. 66, 
222 Wls. 118—Charette v. Pruden- 
. tial Ins. Co. of America^ 232 N.W. 

, 848, 202 Wls. 470, 
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the circumstances nor can punctuation marks be 
allowed to give the contract an unconscionable and 
inequitable meaning.^® Punctuation, however, is 
controlling in the construction of a contract which 
is not ambiguous if read as punctuated but would 
be ambiguous if read otherwise;'^® and in order 
to give effect to the intent of the parties, it has been 
held that the court may employ or supply proper 
punctuation marks in reading the contract.^^ 

§ 307. -Transposition of Words 

Words may ba transposed to make the contract’s 
meaning clear and carry out the parties’ intent, and 
sentences may be transposed to ascertain Intent.. 


It is permissible to transpose words in a contract 
in order to make its meaning more clear and to 
carry out the intent of the parties and sentences 
may be transposed in order to ascertain such in- 
tent.7® 

§ 308. Interpolation or Elimination of Terms 

Where It Is necessary to do so in order to effectuate 
the apparent intention of the parties, a word or phrase 
may be supplied or disregarded. 

Ordinarily, the courts are not at liberty to disre¬ 
gard words used by the parties, in their contract,®® 
unless warranted by other provisions,®^ or to insert 
therein words which the parties have not themselves 


Tfc Ark.—Gray v. General Const 
Co., 2B0 S.W. 342, 158 Ark. 641. 
CaL-^toddart v. Golden. 178 P. 707, 
179 CaL 668. 3 A.L.XL 1060. 

Ga.—^Bridges v. Home Guano Co., 
125 S.EL 872. 874. 38 Ga.App. 806, 
citing Oorpu Jails, 

Iowa.—Seeger v. Manifold, 231 N.W. 
479, 480, 210 lowa 683. citing Cor- 
pus JUxis. 

Ean.—Hoskins v. North American 
Acc. Ins. Co., 266 P. 981, 982. 123 
Kan. 781, quoting Corpus Juris. 
Ky.—General Accident Tire & Life 
Assur. Corp. v. Louisville Home 
Telephone Co., 193 S.W. 1031, 176 
Ky. 96. L.R.A.1917D 952. 

Mass.—Lunt v. .^tna Life Ins. Co., 
149 N.K 660, 25^ Mass. 610. 

N.T.—Travelers’ Ins. Co. v. Pomer- 
ants, 207 N.T.S. 81, 124 Mlsc, 260, 
afExmed 218 N.T.S. 490, 218 App. 
Dlv. 431, and reversed on other 
^unds 168 N.B. 21, 246 N.T. $8. 
OkL—Gordon v. Continental Ins. Co, 
76 P.2d 1056, 1057, 182 OkL 240. 
dtlng Corpus Juris. 

Pa.—^Richter v. Commonwealth Cas¬ 
ualty Co, 93 Pa.Super, 28, 34, quot¬ 
ing Corpus Juris. 

13 CJ. p 635 note 62. 

Season for rule 

"In a contract the words, and not 
the punctuation, are the controlling 
guide In its construction. Punctua¬ 
tion is no part of the English lan¬ 
guage. . . . It 'Is a most fallible 
guide by which to Interpret a writ¬ 
ing.’ . . . ‘There Is still much 
uncertainty and arbitrariness In 
punctuatloiL* It Is always subordi¬ 
nate to th^ text, and Is never al¬ 
lowed to control Its meaning. The 
court will take the contract by Its 
four comers, and determine its mean¬ 
ing, ttom Its language, and, having 
aftoertained from the arrangement 
pf Its words what Its meaning is, 
wJU'-oonstnie it accordingly, without 
regtod to the punctuation marks, or 
the want of them. The sense of a 
oontnMt Is gathered from its words 
and ,^lr relation to each other, 
and,.aft«^ thc^t has been done, punc¬ 
tuation may be used to more readl^ 


point out the division In the sen¬ 
tences and parts of sentences. But 
the words control the punctuation 
marks, and not the punctuation 
marks the words.’’-Holmes v. Phe- 
nli Ins. Co., Mo, 98 P. 240, 241, 89 
C.CA. 45, 47 L.B.A. 308. 

’’Comma faul^” coupled with a 
clumsy arrangement of words, will 
not be allowed to contravene a rea¬ 
sonable interpretation according to 
the intention of the parties.-Wick 
V. Western Union Life Ins. Co., 176 
P. 953, 104 Wash. 129. 

’’Ahsenes of pnnotnatton Is not fa¬ 
tal where, even without punctuation, 
the meaning of the contract is clBar- 
ly expressed."—SIrvInt v. Fidelity & 
I>eposIt Co. of Maryland, 272 N.T.S. 
565, 567, 242 App.Dlv. 187, affirmed 
195 N.B. 164, 266 N.T. 482. 

Portloular miss of prmotnatloiL ap¬ 
plied In determining meaning of con¬ 
tract: 

(1) No comma must be placed be¬ 
tween restrictive adjuncts or clauses 
and that which they restrict—St 
Louls-San Francisco By. Co. v. Ben¬ 
gal Lumber Co., 292 P. 62, 146 OkL 
124—Tidal on Oo. v. Koelfs, 187 P. 
486, 77 OkL 183. 

(2) A restrictive clause must be 
set off by a comma when it refers 
to several antecedents which are 
themselves separated hy that point— 
St Louls-San Francisco Ry. Co. v. 
Bengal Lumber Co., supra;—Tidal Oil 
Co. V. Roelfs, supra. 

(8) Words Inclosed by parentheses 
and Inserted In the midst of a sen¬ 
tence which is complete without such 
words are "used by way of com¬ 
ment or to qualify, explain, or limit 
the meaning of the sentence.”—Sahl- 
berg V. J. A. Teague Furniture Co, 
130 So. 482, 434, 100 Fla. 972. 

75. Neb.r—Rice v, Lincoln, etc., R. 

Co, 129 N.W. 425, 88 Neb. 807. 
Pa.—Richter v. Commonwealth Casu¬ 
alty Co., 98 Pa.Super. 28, 34, quot¬ 
ing Oozpiui Jozla. 

7®. OkL—St. Louii-San Francisco 
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Ry. Co. V. Bengal Lumber Co., 292 
P. 52, 145 Okl. 124. 

77. Ala.—Caldwell v. United States 
Fidelity & Guaranty Co., 88 So. 
574, 576, 205 Ala. 463, citing Corpus 
Juris. 

Ga.—Bridges v. Home Guano Co, 126' 
S.E. 872, 874, 33 Ga.App. 306, cit¬ 
ing Corpus Juris. 

Pa.—^Richter v. Commonwealth Cas¬ 
ualty Co., 93 Pa.Super. 28, 34, quot¬ 
ing Corpus Juris. 

ParenthaSM inserted 
Okl.—U. S. Fidelity & Guaranty Co. 
V. American Bonding Co., 122 P. 
142, 31 OkL 669. 

78. N.T.—Potthoff V. Safety Armo- 
rite Conduit Co, 127 N.T.S. 994, 143 
App.Dlv. 161. 

Wash.—Libby, McNeill & Libby v. 
Busse, 244 P. 963, 138 Wash. 648, 
quoting Corpus Juris. 

78. N.C.—Edwards v. Jefferson 

Standard Life Ins. Co, 92 S.K 695, 
178 N.a 614—Killian v. Harshaw, 
29 N.C. 497. 

9® U.S.-*-HarrlBon v. Fortlage, Pa., 
16 S.CL 488, 161 U.S. 67, 40 L.Bd. 
616—Chicago, R L & P. Ry. Co. v. 
Maryland Casualty Co., GCjLMo., 
75 P.2d 696—Graham v. Business 
Men’s Assur. Co. of America, GC 
A.Okl., 48 F.Sd 673. 

UL—See Errant v. Columbia West¬ 
ern Mills, 196 IlLApp. 14. 

Minn.-Dr. Ward’s Medical Co. v. 
KalUo, 217 N.W. 369, 178 Minn. 
462. 

Effectuating all parts contract see 
supra S 297. 

"In construing a written contract, 
a court should not disregard mate¬ 
rial portions thereof positively stat¬ 
ed therein.’’—Wellman v. Knapp, 268 
P. 817, 126 Kan. 478. 

81. Ky,—Blkhom Star Coal. Co. v. 
HaU, 300 S.W. 864, 222 Ky. 346. 
"No word or clause should be dis¬ 
carded unless the other words used 
are so speclflo and clear In contrary 
meaning as to convincingly show it 
to be a fSlse demonstration.’’—Ames 
V. American Nat Bank of Fortsr) 
mouth. 176 S.1L 204, 216^ 168 Va. 1.. 
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ased;82 and they have no right to interpolate or 
to eliminate terms of material legal consequence in 
order to uphold it.88 On the other hand, where it 
is necessary to do so in order to effectuate the in¬ 
tention of the parties, a word or phrase may be sup¬ 
plied,*^ or disregarded,*5 and words may be elim¬ 
inated or added if necessary to harmonize a con¬ 
flict;*® but words, of course, cannot be rejected 
contrary to the intent of the parties,**^ and no word 
in a contract is to be rejected or treated as a re¬ 
dundancy, or as meaningless, if any meaning which 
is reasonable and consistent with the other parts can 
be given to it,** or if the contract is capable of be¬ 


ing construed with the word left in.** Words can¬ 
not be added to a contract to help out a doubtful 
construction;*® nor may stipulations be deleted 
therefrom merely because they seem burdensome to 
one of the parties.*^ 

Where it is clear that a word or term has been 
used inadvertently, and it is clearly inconsistent 
with, and repugnant to, the meaning of the parties, 
it will be rejected altogether.** Conversely, where, 
by inadvertence, words are plainly omitted from a 
contract, they may be supplied by construction if the 
context indicates what they are;** so, blanks left 


8a> TI.S.—Etarrlaon v. Fortlage, Pa., 
16 S.Ct. 488, 161 U.S. B7, 40 L.Bd. 
616—Chicago, R. I. & P. Ry. Co. v. 
Maryland Casualty Co., C.CA.Mo„ 
75 F.2d 696. 

83L Mass.—Kennon v. Shepard, 187 
N.B. 426, 236 Mass. 57. 

Miss.—WilUama v. Batson, 187 So. 

236, 289, citing Corpus Jnxls. 
Mo.—Home Trust Co. v. Shapiro, 64 
S.W.2d 717, 729, 228 Mo.App. 266, 
citing Cori^ guls. 

18 C.J. P 686 note 67. 

"Where a plain unambiguous word¬ 
ing of a contract permits a complete 
fulfillment of the obligations as¬ 
sumed and promotes the objects of 
the agreement, that construction la 
to be preferred to one dependent up¬ 
on forced additions to or elimination 
of the terms of the writing.*’—Wln- 
shlp V. Wilkes, 8 P.2d 602, 606, 128 
CaUpp. 44. 

8i U.S.—Elster Oil Development 
Corporation v. Young, D.C.K 7 ., 27 
r.8d 483. 

Ala.—Russell v. Garrett, 98 So. 711, 
208 Ala. 92—Caldwell v, U, S. Fi¬ 
delity & Guaranty Co., 88 So. 674, 
206 Ala. 463. * 

Art—Maxwell v. Felker, 280 S.W. 
266. 148 Art 893. 

K.T.—Auerbach v. Mr. & Mrs. Fos¬ 
ter’s Place, 220 N.T.S. 281, 128 
Mlsc. 876. 

Tex—Bldridge v. Poirier, Clv.App., 
60 S.W.2d 888, error refused. 

86b XT.S.—Kistier Oil Development 
Corporation v. Young, D.C.Ky., 27 
. F.2d 483—American Refining Co. 

V. Bartman, C.C.A.OkL, 261 F. 661. 
Ala.—Russell V. Garrett, 93 So. 711, 
208 Ala. 92. 

Art—Maxwell v. Felker, 230 S.W. 
266, 148 Art 893. 

CaL—Lemm v, Stillwater Land & 
Cattle Co., 19 P.2d 785, 217 CaL 
474. 

HL—Cochran v. Vermilion County, 
113 IILApp. 140. 

Ky.—Wallace v. Cook, 227 S.W. 279, 
281, 190 Ey. 262, auotlng Corpus 
JUls. 

Maas.—Eennon v. Shepard, 127 N-E.! 
426, 286 Mass. 67. 

M^—Gamer v, Sperry, 161 So. 708. 


N.H.—McGlnley v. John Hancock 
Mut Life Ins. Co., 184.A. 593, 88 
N.H. 108. 

N.Y.—^Auerbach v. Mr. & Mrs. Fos¬ 
ter’s Place, 220 N.Y.S. 281, 128 
Mlsc. 875. 

Pa.—^Armstrong v. Standard Ice Co., 
195 A. 171, 129 Pa.Super. 207. 

Tenn.—City of Bristol v. Bostwict 
302 S,W. 61, 139 Tenn. 804. 

Tex—Lloyds Casualty Co. of New 
York V. Durdin, Clv.App., 66 S.W. 
2d 382, 383, citing Ooxpns Juris— 
Eldrldge v. Poirier, Civ.App., 50 
S.W.2d 288,,291, error refused, cit¬ 
ing Corpus Juris. 

“lusenslhle words, or such as have 
no distinct meaning, may be reject¬ 
ed,” In order to arrive at the inten¬ 
tion of the parties.—^Edwards v. Jef¬ 
ferson Standard Life Ins. Co., 92 S. 
E. 696, 697, 178 N.C 614—Eilllaa v. 
Harshaw, 29 N.C. 497. 498. 

Kesnlnglsss words need not be 
considered in Interpreting contract, 
where remaining language is clear 
and comprehensive.—^Btott v. Walker, 
TexCiv.App., 88 S.W.2d 489, error 
dismissed. 

8& Cal.—Wlnshlp v. Wilkes, 8 P. 
2d 502, 128 Cal.App. 4A 

anr. Neb.—^Ricketts v. Buckstaf^ 90 
N.W. 916, 64 Neb. 861. 

88. U.S.—Blueflelds Fruit & S. S. 
Co. V. Western Assur. Co. of To¬ 
ronto, C.C.A.La., 266 P. 221, certi¬ 
orari denied 41 8.Ct 13, 264 U.S. 
640, 65 L.Ed. 462. 

Ark.—Fowler v. Unlonald Life Ins. 

Co.. 20 S.W.2d 611, 180 Ark. 140. 
Fla.—Florida East Coast Ry. Ccf. v. 
City of Miami, 79 So. 682, 78 Pla. 
277, 1 A.L.R. 803. 

Ind.—Walb Const Co. v. Chlpman, 
176 N.EL 132, 202 Ind. 434. 

La.—Gautreaux v. Harang, 188 So. 

349, 190 La. 1060. I 

Mass.—Eennon v. Shepard, 127 N.B. 
426, 286 Mass. 67. 

Mich.—^Draper v. Nelson, 286 N.W. 
808, 254 Mich. 880. 

Pa.—Morris v. American Liability & 
Surety Co., 185 A. 201, 322 Fa. 91 
—Moran v. Bair, 156 A. 81, 304 Pa. 
.471. 


Utah.—Vltagraph Inc., v. American 
Theatre Co.. 291 P. 308, 77 Utah 71. 
Va—^Ames v. American Nat Bank of 
Portsmouth, 176 S.E. 204, 168 Va. 
1—Johnson v. Johnson & Briggs, 
122 S.E. 100. 188 Va 487. 

13 CJ. p 535 note 70. 

88. Ind.—Swlgert v. Miles, 180 N. 

E. 130, 75 Ind.App. 85. 

9Qi Mich.—Mondou v. Lincoln Mut. 
Casualty Co., 278 N.W. 94. 283 
Mich. 363. 

13 C.J. p 585 note 72. 

8L La—Liberty Oil Co. v. Joy, 
App., 147 So. 375, followed In 
Standard Oil Co. of Louisiana v. 
Joy, App., 147 So. 877, reinstated 
160 So. 448, affirmed 158 So. 676. 
179 La 151. 

92. U.S.—Elster Oil Development 
Corporation V. Young, D.C.Ey., 27 

F. 2d 488. 

La—Cerniglia ▼. End, 127 So. 872, 
170 La 872. 

Tex—Trinity Portland Cement Co. v. 
Lion Bonding & Surety Co., Com. 
App., 229 S.W. 483. reversing Lion 
Bonding & Surety Co. v. Trussed 
Concrete Steel Co. of Texas. Civ. 
App., 204 S.W. 1176. 

13 C.J. p 585 note 71. 

98. Mont—^Easnn v. Todevlch, 229 
P. 714, 716, 71 Mont 315, citing 
Corpns Joria 

Neb.—^Lincoln Joint Sto<^ Land Bank 
V. Bexten, 261 N.W. 845, 848. 129 
Neb. 422, citing Oorpus Juis. 

Pa—Cleon v. Rosenbloom & Co., 93 
A- 478, 247 Pa 260, L.R.A.1916B 
968, AnaCas.l916B 233—^Arm¬ 
strong V. Standard Ice Co., 196 A. 
171. 129 PaSuper. 207. 

13 C.J. p 535 note 78. 

Words supplied. 

(1) “By."—^Mondou v. Lincoln 
Mut Casualty Co., 278 N.W. 94, 283 
Mich. 363. 

(2) "Then”, or "thereafter.”—BCam- 
ilton V. Wead, 241 N.W. 566, 122 
Neh. 854. 

(3) Other words see 18 C.J. p 685 
note 78 [a]* 

iadsflalte puts dAflnlte 
The court' can make definite those 
parts of the cohtract left Indeflhite 
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in a contract may be filled by way of construction 
if the instrument contains the means of supplying 
them with certainty.®^ 

§ 309. Inconsistent and Conflicting Clauses in 
General 

Inconsistent and conflicting clauses must be construed 
so as to effectuate the intention of the parties as gathered 
from the entire instrument, and apparently conflicting 
provisions reconciled, if possible. The clause contribut¬ 
ing most essentially to the contract Is entitled to the 


greater consideration; but If two clauses are so re¬ 
pugnant that they cannot stand, the first ordinarily will 
prevail over the second. 

Where two clauses are inconsistent and conflict¬ 
ing, they must be construed so as to give effect to 
the intention of the parties as collected from the 
whole instrument,®® and apparently conflicting pro¬ 
visions must be reconciled, rather than nullify any, 
if reconciliation can be effected by any reasonable 
interpretation,®® it being necessary for this purpose 


by the parties only when the inten¬ 
tion of the parties can be deter¬ 
mined by the language of the con¬ 
tract or from surrounding facts and 
circumstances manifesting a definite 
intention in reference to such in¬ 
definite parts.—^Dallas Hotel Co. r. 
McCue, Tex.Clv.App.. 25 S.W.2d 902. 

M. Neb.—^Lincoln Joint Stock Land 
Bank v. Bexten, 2«1 N.W. 846, 129 
Neb. 422. 

lietters supplied 

Where the parties failed to fill in 
the blank space after the word 
* 1 * 811 ;" In an assumption clause read¬ 
ing "Part ... of the second 
part agrees to make said payments 
as herein provided," the letters "ies" 
were supplied.—Lincoln Joint Stock 
Land Bank v. Bexten. supra. 

Filling blanks nimecessary 
Where the contract can be con¬ 
strued as complete without filling 
the blanks, the rule Is inapplicable. 
—Rhyne v. Rhyne, 66 S.E. 848, 161 

N. C 400. 

96b U.S.—George v. Manhattan Land 
& Fruit Co., C.aA.La., 61 F.2d 28. 
AJa—Creamery Package Mfg. Co. v. 
Fields, 180 So. 276, 277, 235 Aia. 
602, citing Ooxpus Jnzis. 

Aria.—Smith Stage Co. v. Eckert, 
184 P. 1001, 1006, 21 Aria. 28, 7 A. 
L.R. 996, quoting Corpus Jtirls. 
Ark.—McGehee v. Cunningham, 26 S. 

W.2d 449, 181 Ark. 148. 

Cal.—Todd V. Superior Court of Cal¬ 
ifornia in and for City and County 
of San Francisco, 184 P. 684, 181 
CaL 406, 7 A.L.R. 938—Eastman 
V. Piper, 229 P. 1002, 68 Cal.App. 
664—De La Cuesta v. Armstrong 
Holdings Co.. 192 P. 186, 48 Cal. 
App. 487. 

Ga.—Hull V. Lewis, 180 S.E. 699, 180 
Ga. 721. 

Iowa—State v. Sprague, 281 N.W. 
349. 

Ey.—^ECentuc^ Real Estate Board v. 

Smith, 114 S.W.2d 107, 272 Ky. 313. 
La-^aoob Fallo, Inc., v.' Durr, 4 La. 
App. 165.. 

Miss.—MiUer v. Magnolia Building 
« Loan Ass'll, 184 So. 186, 160 
Mlsa 867. 

N.Y.—In re Brooklyn Trust Co., 295 
^T,Y.S; 1007, 168 MIsc. 117. 

Or.—Hardin v. Dimension Lumber 
Co; 18 F.2d 602, 140 Or. 385. 


S.C.—^De Vore v. Piedmont Ins. Co., 
142 S.B. 593, 697. 144 S.C. 417, 
quoting Corpus Jbxis. 

Tex.—Harrison Bldg. Co. v. B. F. 
Dlttmar Co., Clv-App., 4 S.W.2d 
1038—^Penn v. Hare, Civ.App., 223 
S.W. 527, 529, dismissed for want 
of jurisdiction, quoting Corpus Jn- 
rls—^Prlce v. Biggs, CivApp., 217 
S.W. 236, 238, quoting Corpus Ju- 
ria 

Va—^Ames v. American NaL Bank of 
Portsmouth, 176 S.E. 204, 168 Va 
1 . 

Wls.—Crollua v. Lorge, 212 N.W. 268, 
192 Wis. 130. 

13 C.J. p 535 note 76. 

Construction as a,whole see supra $ 
297. 

dear provision win prevail over 
one which la donbtful or uncertain. 
XJ.S.—American S. S. Co. v. Wick- 
wire Spencer Steel Co., D.C.N.Y., 
42 F.2d 886, affirmed. C.aA., 49 F. 
2d 766. 

Pa—^Harrlty v. Continental-Equita¬ 
ble Title & Trust Co., 124 A. 493. 
280 Pa 237. 

Tex.—U. S. Fire Ins. Co. of New 
York V. St Louis, B. & M. By. Co., 
CivJlpp., 41 S.W.2d 118, reversed 
on other grounds St Louis, B. & 
M. Ry. Co. V. U. S. Fire Ins. Co. of 
New York, Com.App., 60 S.W.2d 
196. 

Words usgatlyiiig sohema of ooit, 
tract 

**Words in a contract which nega¬ 
tive the whole proposition and 
scheme of the activities dealt with 
by the ’contract as a whole cannot 
be allowed to control the interpre¬ 
tation thereof.”—^Duke Power Co. v. 
Greenwood County, D.aS.C., 19' F. 
Supp. 932, 946, affirmed, C.C.A., 91 
F.2d 666, certiorari granted 68 S. 
Ct 120, 302 U.S. 675, 82 L.Ed. 521, 
affirmed 68 S.Ct 806, 802 U.S. 485, 82 
L.Ed. 381. 

Baiiring ooufliotibg presumptiou 
One provision in a contract should 
not be taken alone and a presump¬ 
tion raised on it at variance with 
the other provisions of the contract. 
— ^Fink V. Brown, Tex.Com.App., 216 
S.W. 846, modifying, Clv.App., 188 
S.W. 46—Clement v. Scott, Tex.Clv. 
App., 60 S.W.2d 268, error refused. 

Provision rapugnsat to xlgkt cre¬ 
ated by the contract is void.—Pas- 
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sale Valley Sewerage Com’rs v. Hol¬ 
brook, Cabot & Rollins Corporation, 
C.C.A.N.J., 6 F.2d 721, certiorari de¬ 
nied 46 S.Ct 107, 269 U.S. 582, 70 
L.Ed. 423. 

CSontxaot not rendered void 
Confilctlng provisions do not ren¬ 
der the whole of an instrument void, 
but the court will determine which 
shall govern.—^Elders v. Feutrel. 96 
S.E. 641, 110 S.C. 807. 

Sireot proonise to pay is not re¬ 
stricted by a further separate prom¬ 
ise of Indemnity.—Goewey v. San¬ 
born, 179 N.E. 237, 277_ Masa 168. 

Ooxpus Jnxis is referred to for 
method of determining the meaning 
of assignment containing apparently 
conflicting clauses.—Schepman v. 
Mutual Benefit Health & Accident 
Aas'n, 104 S.W.2d 777, 784, 231 Mo. 
App. 661. 

96b IT.S.—Carpenter v. Continental 
Casualty Co., aCJLS.D., 95 F.2d 
634—^Yarborough v. Atlantic Life 
Ins. Co., C.aA.N.C., 84 P.2d 319— 
P. W. Woolworth Co. v. Petersen, ■ 

C. C.A,Colo., 78 P.2d 47—Linde 
Dredging Co. v. Southwest L. E. 
Myers Co., C.aA.Tex, 67 P.2d 969 
—Centrosoyus-Amerlca v. U. S^ 

D. C.N.Y., 30 F.2d 302, affirmed 31 

F.2d 610—Collins v. Portland Elec¬ 
tric Power Co., D.C.Or., 7 F.2d 221 
—J. A, La Porte Corporation v. 
Mayor and City Council of Baltl-, 
more, D.C.Md., 13 F.Supp. 796— 
Walter R. CUffe Co. v. Du Pont En¬ 
gineering Co., D.aDeL. 298 F. 649 ■ 
—^U. S. V. A. Bentley & Sons Co.. 
D.aOhlo, 298 F. 229—Harper v.. 
Hochstlm, C.C.A.N.Y., 278 F. 102 
—Ellis V. Dodge Bros., Qa, 246 F. 
764, 169 aOA. 66, reversing, D.C, 
237 F. 860—Guaranty Trust Co.'of 
New York v. Mexican Petroleum 
Co., D.C.N.Y.. 246 P. 901—Noel 
Const. Co. V. United States, 60 Ct‘ 
Cl. 98. j 

Aria.—Smith Stage Co. v. Eckert, 184 
P. 1001, 1005, 21 Ai^. 28. 7 A.L.R. 
996, quoting Coxpus Juda. 

Ark.—Fowler v. Unionald Life Ins.' 
Co., 20 S.W.2d 611, 180 Ark. 140— 
Kelsey & Fletcher v. Brown & 
Hackney, 264 S.W. 930, 166 Ark. 
618. 

CaL—^Todd V. Superior Court of Cal-' 
ifomla in and for. City and County 
of San Francisco,' 184 P. 684, 181 
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to consider the entire instrument and the surround- 

ii^ circumstances.97 

Under some authorities, if one clause is at vari¬ 
ance with another, the one contributing most essen¬ 
tially to the contract will be entitled to more con¬ 
sideration than that which contributes less,38 or, as 
bad been said, a clause which essentially requires 


something to be done to effect the gmeral pur¬ 
pose of the contract itself is entitled to greater con¬ 
sideration than one which does not.®^ On the other 
hand, it is a common rule, said to be an arbitrary 
and artificial one, to be applied only as a last re- 
sort,i that where two clauses are so repugnant that 
they cannot stand together, the first will be retain¬ 
ed and the second rejected,2 unless the inconsistent- 


CaL 408, 7 A.L.R. 988—Coast Coun¬ 
ties Real Estate & Investment Co. 
V. Monterey County Water Works, 
374 P. 416, 96 CaLApp. 269—^Wil¬ 
son V. Colfey, 268 P. 408, 92 Cal. 
App. 343 —RetslofC v. SmiUi, 249 P. 
886, 79 Cal.App. 448. 

Ind.— Prudential Ins. Co. of America 
V. Citizens Trust & Savings'Bank 
of Evansville, 198 N.B. 116, 101 
Ind.App. 168 —Riverside Coal Co. 
V. North Indianapolis Cradle 
Works, App., 184 N.B. 901, 903, 
citing Corpus Juris, superseded 
189 N.B. 674, 194 Ind. 176, petition 
overruled 142 NEL 877, 194 Ind. 
178 —Smith V. Wells, 122 N.B. 834, 
72 Ind.App, 29, rehearing denied 
128 N.E. 644, 72 IncLApp. 29—Eq¬ 
uitable Surety Co. v. Taylor, 121 
N.B. 283, 71 IncLApp. 382. 

Iowa.—State v. Sprague. 281 N.W. 
849. 

Haaa—Cohen v. Ballly, 166 N.B. 7, 
266 Maas. 89. 

Mifls.—Taaoo & M. V. R. Co. V. First 
Nat Bank of Vicksburg, 80 So. 
382, 119 Miss. 69. 

Ma—South St Joseph Live Stock 
Exchange V. St. Joseph Stock 
Yards Bank, 16 S,W,2d 722, 223 
Mo.App. 628, 224 Mo.App. 40. 

Mont.— Backer v. Parker-Morelll- 
Barclay Motor Co., 289 P. 671, 87 
Mont 695. 

NJ.—Bullowa V. Thermold Co., 176 
A. 696, 114 N.J.Law 206, reversing 
,173 A, 926, 12 NJ.Miso. 608. 

NT.—In re Brooklyn Trust Co., 295 
NT.S. 1007, 168 Mlac. 117—Von 
der Horst v. WoUnsky, 248 NT.S. 
626, 187 Misc. 182—Fox Film Cor¬ 
poration V. Hlrschman, 202 NT.S. 
864, 122 Mlso. 864, affirmed 2Q7 N 
T.S. 838. 

OkL—Fairbanks, Morse & Co. v. Mil¬ 
ler, 196 P. 1083, 80 Okl. 266. 

Or.—Hardin v. Dimension Lumber 
Co.. 18 P.2d 602, 140 Or. 386. 

S.a—De Vote v. Piedmont Ins. Co., 
142 S.B. 698, 697, 144 S.a 417, 
quoting CoxpuB Jails. 

Tenn.—Bank of Commerce & Trust 
Co. V. Northwestexn Nat Life Ins. 
Co., 26 S.W.2d 186, 160 Tenn. 651, 
68 A.L.R. 1880. 

Tex.—Hynd v. Sandler, Civ.App., 96 
S.W.2d 166, error dismissed—St 
Mary's Oil Engine Co. v. Alien- 
Morrow Co., Clv.App., 20 S.W.2d 
266—dark & Johnson v. Hamilton, 
CivApp., 16 S.W.2d 888—^Penn v. 
Hare. dvApp., 223 S.W. 627, 629. 
dismissed for want of jurisdiction, 


quoting Ooxpiis Jhzis — Price v. 
Biggs, Civ.App.. 217 S.W. 286, 238, 
citing Corpus Jozls. 

Utah.—^Vltagraph Inc. v. American 
Theatre Co.. 291 P. 308, 77 Utah 
71. 

Va.—Ames v. American Nat. Bank of 
Portsmouth, 176 S.E. 204, 168 Va. 

1—^Phoenix Ins. Go. v. Shulman Co., 

99 S.E. 602, 126 Va. 281. 

13 aj. p 636 note 78.* 

XatentloiLal ooaAiot not assumed 

It cannot be .assumed that repug¬ 
nant or contradictory clauses were 
Intended to be inserted in contract. 
—Commonwealth v. Nelson-Pedley 
Const Co.. 164 A. 888, 308 Pa. 174. 

Provisions la building ooatraot 
construed as not repugnant—Amer¬ 
ican Concrete Steel Co. v. Hart C. 
CJLNT., 285 F. 322. affirming, D.C, 
Hart v. American Concrete Steel Co., 
278 F. 641. 

97. Arlz.—Smith Stage Oo. v. Eck¬ 
ert, 184 P. 1001, 1005, 21 Arts. 28, 
7 A.L.R 996, quoting Corpus Jails. 
Neb.—Petersen v. City of Omaha, 231 
N.W. 763, 120 Neb. 219. 

S.C.—^De Vore v. Piedmont Ins. Co., 
142 S.B. 593, 697, 144 S.d 417, 
quoting Corpus Jozls. 

Tex.—^Hynd v. Sandler, Civ.App., 96 
S.W.2d 166, error dismissed—^Penn 
y. Hare, Civ,App., 223 S.W. 627, 
629, dismissed for want of juris¬ 
diction, quoting Corpus Juris. 

13 C.J. p 636 note 77. 

98L Ariz.---Smlth Stage Co. v. Eck¬ 
ert 184 P. 1001. 1006, 21 Arlz. 28, 
7 A.L.R. 995, quoting Corpus Juris. 
Colo.—^Las Animas Consol. Canal Co. 
V. HinderUder, 68 P.2d 664, 666, 

100 Colo. 608, quoting Corpus Ju¬ 
ris. 

Tex—Hynd v. Sandler, Civ.App., 95 
S.W.2d 166, error dismissed—Os- 
hurn V. Snmxt CIv-App., 58 S.W. 
2d 1078, error dismissed—Price v. 
Biggs, CivApp., 217 SW. 286, 238, 
citing Corpus Juris. 

13,C.J. P 686 note 78. 

Clause expressing chief object of 
oontract 

Where repugnant clauaes of a con¬ 
tract are Irreconcilable, that clause 
which expresses the chief object and 
purpose of the contract must pre¬ 
vail, and clauaes containing provi¬ 
sions subordinate to such object and 
purpose must give way. 

U.S.—Linde Dredging Co. v. South- 
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west L. BL Myers Co., C.C.ATex, 
67 F.2d 969. 

Tenn.—Smithart v. John Hancock 
Mut Life Ins, Co., 71 S.W.2d 1069, 
167 Tenn. 518—^Ejaurenzl v. Atlas 
Ins. Co., 176 S.W. 1022, 131 Term. 
644. 

99. Arlz.—Smith Stage Co. v. Eck¬ 
ert, 184 P. 1001. 1005, 21 Ariz. 28, 

7 AL.R. 995, quoting Corpus Ju¬ 
ris. 

Colo.—^Laa Animas Consol. Canal Co. 
V. Hinderlider, 68 P.2d 664, 668, 100 
Colo. 608, quoting Corpus Juris. 
Mass.—Hennon v. Shepard, 127 NE. 

426, 236 Mass. 67. 

IS C.J. p 586 note 79. 

1. Del.—^Holland v. National Auto¬ 
motive Fibres, Ch., 194 A 124. 

Ill.—Samuels v. Meyerovltz, 270 Ill. 
App. 210. 

Pa.—Baldwin v. Magen, 128 A 815, 
279 Pa. 802. 

2. U.S.—Du- Puy V. U. S., CtCl., 36 
F.2d 990, certiorari denied 50 S.Ct. 
846, 281 n.S. 789, 74 L.Ed. 1163. 

Aa.—^Lowery v: May. 104 So. 6, 218 
Ala. 66. 

CaL—Burns v. Pettrs, 66 P.2d 1182. 
5 CaL2d 619. 

Ga.—^Waxelbaum v. Carroll, 199 S.E. 
858, 859, 58 6a.App. 771, citing 
Corpus Juris—Drake v. Wayne, 

; 184 S.E. 339, 342, 62 6a.App. 654, 
quoting Corpus Joiis, 

■DL—Thomas Hoist Co. v. William 
J. Newman Co., 6 N.E.2d 171, 366 
IlL 160, reversing 8 N.E.2d 667, 
285 IlLApp. 585. 

Mich.—^Psutka v. Michigan Akali 
Co., 264 NW;. 886, 886, 274 Mich. 
818, citing Oozpus Juris—Slatkln 

V. Schumer, 177 N.W. 947, 961, 210 
Mich. 518, quoting Corpus Juris. 

Mo.—^Drucker v. Western Indemnity 
Co. of Dallas, Tex, 228 S.W. 989, 
204 Mo.App. 516. 

Neb.—Goodwin v. Freadrich, 280 N 

W. 917, 923, quoting Corpus Juris 
—American Surety Co. of New 
Tork V. School Dlst. No. 64 of 
Douglas County, 219 NW. 588, 690, 
117 Neb. 6, quoting Corpus JUxis. 

NT.—^In re Brooklyn Trust Co„ 295 
N.T.S. 1007, 158 Misc. 117~-In re 
Valverde’B Estate, 265 NT.S. 484, 
148 Misc. 49. 847, affirmed In re 
Valverde's Adm'x 278 NT.S. 871, 
242 App.Div. 653. 

Okl.—Simons v. McDaniel, 7 P.2d 419, 
434, 154 OkL i68, citing ■ Corpus 
juxis— Fairbanks. Morse &' Cb. v. 
Miller, 196 P. 1088, 80 OkL 265.' 
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ency is so great as to avoid the instrument for un¬ 
certainty;* this rule is the more readily applied 
where the instrument is apparently carelessly 
drawn,* or where the conflicting clause is on the 
back of the contract.® Despite this rule, where the 
language admits of but one meaning and the differ¬ 
ent clauses are plainly contradictory, they destroy 
each other, and render the instrument void,® and 
a subsequent clause may be rejected as repugnant 
only where it cannot be given effect by any fair or 
reasonable interpretation of the entire contract,^ the 
rejection of a repugnant clause being an expedient 


17 C.J.S. 

to which the court will have recourse very reluct¬ 
antly.® 

Clause incorporating statute. It has been held 
that a statutory provision incorporated into a con¬ 
tract, so as to become a part thereof, prevails over 
conflicting provisions of the contract* 

§ 310. Writing and Printing 

Where a contract Fa partly printed and partly written 
and the printing and writing are Irreconcilable, the writ¬ 
ing will prevail, as will handwriting over typewriting, and 
typewriting or stamping over printing. A printed billhead 
or letterhead cannot control, modify, or alter a contract 
clearly expressed In writing below It. 
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Or.—^Hardin v. Dimension Lumber i 
Co., 18 P.Sa 602, 140 Or. 886. 

Pa.—^Harrlty v. Contlnental-Eqtulta- 
ble Title and Trust Co., 124 A. 493. 
280 Pa. 237—Baldwin v. Magen, 
123 A 815. 279 Pa. 303. 

S.C.—^De Vore v. Piedmont Ins. Co.. 

142 S.E. 693. 144 S.a 417. 

Tena—^Baan v. .SBtna Life Ins. Co.. 

78 S.W. 104, 111 Tenn. 186. 

Tex.—Osbum v. Smart, Clv.App., 68 
S.W.2d 1078, error dismissed—Mi¬ 
lam Bldg. Co. V. Dannelley, Civ. 
App., 67 S.W,2a 345, 847, citing 
Ooipos Juris—^Prince v. Prost- 
Johnson Lumber Co., Clv.App., 250 
S.W. 786—Poxm v. Hare, ClvApp., 
838 S.W. 527, 620, dismissed for 
want of Jurisdiction, quoting Cov~ 
pits Jails—Price v. Biggs, Civ. 
App.. 217 &W. 286, 238, quoting 
Oovpus Jaris. 

Wls.—Wisconsin Marine & Fire Ins. 
Co. Bftnlt V. Wllkla 69 N.W. 884, 
95 Wls. Ill, 60 Am.S.R. 86. 

13 CJ. p 636 note 80. 

Bole qnalffled 

‘Tn construing Instruments con¬ 
taining contradictory or ambiguous 
clauses, the flist expression of the 
Intention of the parties will govern, 
unless the Intention to thereafter 
qualify is plainly expressed; and 
. . . where the subsequent clause 
Is of doubtful import It will not be 
held to contradict the preceding or 
more certain clause.’*—Irwin v. Bag¬ 
gett 164 So. 746, 746, 231 Ala. 824. 

Obvions and awtocial altocatloii In 
the fl.-st clause renders the rule In¬ 
applicable. — Hoover v. Alexander, 
163 A 389. 107 Fa.Super. 98. 

Bnle oEttlolxed 

The text rule "la a rule • • . 
bom of mental desperatlozu . . . 
Why should the first position he 
considered as more Important than 
the second? Why not give to the 
second the dominant voice, especially 
when it is the last expressed word 
on. th» subject? The later expres¬ 
sion has on occasions been accord^ 
mpevloitty in the construction of 
wU^. • - It Cthe text rule] has 

no more assurance of arriving at 
truth thfua would the flip-of a coin. 


It has only one merit that entitles 
it to commendation and that is, 
whether the first or second expres¬ 
sion be accorded the position of 
dominance, it at least settles the 
controversy."—Holland v. National 
Automotive Fibres, DeLCb., 194 A 
124, 127. 

3. Ga.—^Drahe v. Wayne, 184 S.R 
330, 342, 53 Ga.App. 643, quoting 
Corpus Jai*8. 

Neb.—Goodwin v. Preadrlch, 280 N. 
W. 917, 923, quoting Corpus Juris 
—^American Surety Co. of New 
York V, School Dlst. No. 64 of 
Douglas County, 219 N.W. 683, 
590, 117 Neb. 6, quoting Corpus 
Juris. 

N.J.—Vlckdrs V. Blectrosone Com¬ 
mercial Co., 63 A 467, 67 N.J.Law 
666 . 

Or.—H\rdln v. Dimension Lumber 
Co., 13 P.3d 602, 140 Or. 385. 

S.C.—^De Vore v. Piedmont Ins. Co., 
142 S.E. 693, 144 S.C. 417.' 

Tex,—Milam Bldg. Co. v. Dannelley, 
CIvApp,. 67 S.W.2d 846—Penn v. 
Haro, Civ.App., 223 S.W. 627, 629, 
dismissed for want of jurisdiction, 
quoting Corpus Juris—Price v. 
Biggs. Clv-App., 217 S.W. 286, 238, 
quoting Corpus Juris. 

4L TJ.S. — Employers’ Liability 
Assur. Corp. v. Morrow, Tenn,, 143 
r. 760, 74 C-OA 640. 

Ga.—Drake v. Wayne, 184 S.B. 339, 
348, 62 GaApp. 854, quoting Cor¬ 
pus Juris. 

Mo.—^Larabee Flour Mills v. West 
Plains Commission Co., 262 S.W. 
389, 891. 216 Mo.App. 257, citing 
Corpus Juris.- 

Nfeb.—Goodwin v. Freadrich. 280 N. 
W. 917. 923. quoting Corpus Juris 
—American Surety Co. of New 
York V. School Diet No. 64 of 
Douglas County, 219 N.W. 688, 
690, 117 Neb. 6, quoting Corpus 
juris. 

Tex.—Penn v. Hare, Clv.App., 228 S. 
W. 627, 629, dismissed for want 
of jurisdiction, quoting Corpus Ju¬ 
ris. 

5. Ark.—^Leader Co, v. Little Rock 
R., eta, Co., 179 S.W. 368, 120 Ark. 
221 . 


Moj—^L arabee Flour Mills v. West 
Plains Commission Co., 262 S.W. 
889, 801, 216 MoApp. 267, Citing 
Corpus Juris. 

Neb.—American Surety Co. of New 
York V. School Dlst No. 64 of 
Douglas County, 219 N.W. 683, 690, 
117 Nob. 6, quoting Corpus Juris. 
Utah.—Mifflin v. Shlkl, 293 P. 1, 77 
Utah 190. 

Oi Tex.—Thompson v. Waits, Civ. 
App.. 169 S.W. 82. 

7. Del—Holland v. National Auto¬ 
motive Fibres, Ch., 194 A 124. 

Ill.—Samuels v. Meyerovltz, 270 Ill. 
App. 210, 216, quoting Corpus JU. 
ris. 

Mlch.--iPButka V. Michigan Alkali 
6o., 264 N.W. 836, 274 Mich. 818. 

18 C.J. p 686 note 86. 

Seoonfi clause clear and unambiguous 
Later provisions In a contract in¬ 
consistent with prior general expres¬ 
sions may be so clear and unam¬ 
biguous as to require that they be 
retained and the prior expressions 
be rejected.—Carpenter v. Continen¬ 
tal Casualty Co., C.CAS.D., 95 F.2d 
634. 

Sabsequent tfiause nnlUfj^ oou. 
tract 

The rule that the latter clause 
should be given a construction re¬ 
conciling it with the other terms of 
the contract. If possible, does not 
apply where such clause is utterly 
repugnant to the main purpose of 
the contract and would nullify It— 
Du Puy V. U. S.. CtCL, 86 F.2d 990, 
certiotarl denied 60 S.Ct 846, 281 U. 
S. 789, 74 LJkL 1168. 

a Ill.—Samuels v. Meyerovlts, 279 
IllApp. 210, 216, quoting Corpus 
Juris. 

Mo.—^Lfrabee Flour Mills v. West 
Plains Commission Co., 262 S.W. 
889, 891, 216 Mo..^p. 267, citing 

Corpus Juris. 

Or.-Hardin v. Dimension Lumber 
Co.. 13 P.2d 602, 140 Or. 886— 
Lachmund v. Lope Sing, 102 F. 
598. 64 Or. 106. 

a S.D.—Hlpp V. Prudential Casu¬ 
alty ft Surety Co., of St liOuis. 
Mo.. 244 N.W. 846, 60 S.D. 300. 
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Where, as in the use of printed forms, a contract writing will prevail;^® handwriting will, similarly, 
is partly printed and partly written, and there is a prevail over typewriting,and typewriting^® or 
conflict between the printing and the writing, the 


10, TJ.S.— Deutschle v. Wilson, C.C. 
A-Iowa, 39 F.2d 406, 407, citing 
Corpus Juris—^Pacific Rice Mills v. 
Westfeldt Broa, C,GA.l>u, 81 P. 
Id 979—C. C. Mengel & Bro. Co. v. 
Handy Chocolate Co.,. C.C.A.Ma8s., 
in F.2d 293, certiorari denied 
Handy Chocolate Co. v. C. C. Men¬ 
gel & Bros. Co.. 46 S.Ct 483, 271 

U. S. 668, 70 L.Bd. 1141—U. S. v. 
Pour Parcels of Land in City of 
New Yorfe. D.C.N.T., 20 P.Supp. 
306 —H. & B. American Mach. Co. 

V. U. S., Ct.Cl.. 11 P.Supp. 48, 52. 
citing Corpus Juris, and'certiorari 
dismissed U. S. v. H. & B. Amer¬ 
ican Mach. Co., 66 S.CL 669, 297 
TJ.S. 726, 80 L.Ed. 1009—^Harper 
V. Hochstim. G.GA.N.T., 278 P. 
192—The Addison B. Bullard, Pla., 
258 F. 180, 169 GCA. 248, afilrm- 
Ing, D.G. 262 P. 241. 

Ala.—Burton v. Steverson, 91 So. 74, 
206 Ala. 608—^Porter v. Henderson, 
82 So. 668, 208 Ala. 812. 

Ga.—Shackelford v. ' Fitzgerald, 106 
S.E. 697, 161 Ga. 86—Edison v. 
Plant Bros. & Co., 184 S.E. 627, 36 
Ga.App. 683. 

Idaho.—Mattice v. Babcock, 20 P.2d 
207. 209, 52 Idaho 658, citing Cor- 
pns Juris—Ries v. Pacific Prult 
& Produce Co., 294 P. 336, 60 Idaho 
140. 

HL—Hungate v. New York Life Ins. 
Co., 267 IlLApp. 267—Lurie v. Rock 
Palls, 287 ni.App. 384. See Peer¬ 
less Pattern Co. v. Barthen, 199 
I11.APP. 695. 

Ind.—State v. Scott Const Co„ 174 
N.B. 429, 97 IndApp. 652. 

La.—Stamn Scheele, Inc. v. Loewer, 
App., 149 So. 908, 910, citing Cor- 
pns Juis—^Rablnowitz v. Hurwltz- 
Mintz Furniture Co., 133 So. 498, 
19 La.App. 811. 

Ifd.—Schaplro v. Chapin, 151 A. 44,' 
169 Md. 418. 

Mass.—Malden Knitting Mills v. U. 

S. Rubber Co., 16 N.B.2d 707. 

Ma—School Dist. No. 18 v. McClure, 
224 S.W. 831, 833, ducting Corpus 
Joxts. 

Neb.—American Surety Co. of New 
York V. School Dist No. 64 of 
Douglas County, 219 N.W. 683, 117 
Neb. 6. 

N.Y,—Wilson & English Const Co. v. 
New York Cent. R. Co.. 269 N.Y. 
S. 874, 240 App.Div. 479. 

Pa. — Commonwealth v. Friedman, 
184 A- 672, 121 Pa-Supe^. 691. ■ 
Tax.—Fite v. Brevoort Clv.App., 90 
S.W.2d, 918, error granted—Mc- 
,Carney, v. First Nat Bank, Civ. 
App., 76 S.W.2d 910, reversed on 
other grounds First Nat Bank v. 
, McCamey, Com.App., 105 S.W.2d 
879—Bsselman v. American Ex¬ 
change Nat Bank of Dallas,.Civ. 


App., 298 S.W. 855—Harlan v. 
First State Bank of Sterling City, 
Clv.App., 285 S.\V. 694—Harlan v. 
First State Bank of Sterling City, 
CIv.App., 270 S.W. 895, 897, citing 
Corpus Juris—Qrlffln v. Shamburg- 
er, Clv.App., 262 S.W. 144—Ames 
Portable Silo & Lumber Co. v. 
Worrall, Clv.App., 194 S.W. 480. 
Wash. — Qerman-American Mercan¬ 
tile Bank v. Illinois Surety Co., 
168 P. 772. 99 Wash. 9. 

9 GJ. p 707 note 95—18 GJ. p 636 
note 87. 

Season for this znlo is that writ¬ 
ten words are the immediate lan¬ 
guage and terms selected by the 
parties themselves for the expres¬ 
sion of their meaning, while thfe 
printed form is intended for general 
use without reference to particular 
objects and aims. 

TJ.S.—^Deutschle v. Wilson, C.C.A. 
Iowa, 39 F.2d 406—H. & B. Ameri¬ 
can Mach. Co. V. U. S.. CLCL, 11 
F.Supp. 48, certiorari dismissed 
IT. S. V. H. & B. American Mach. 
Co., 66 S.Ct 669, 297 U.S. 726, SO 
L.Ed. 1009. 

D.C.—^McReynolds v. Mortgage & Ac¬ 
ceptance Corporation, 13 F.2d 818, 
66 APP.D.G 342. 

Statutory provlsioiis 

(1) In some jurisdictions, the text 
rule, Is substantially embodied in 
statutes which have been applied 
In a number of cases. 

CaL—Bums v. Peters, 66 P.2d 1183, 
6 Cal.2d 619—^University of South¬ 
ern California v. Bryson, 283 P. 
949, 108 Cal.App. 39—Petrotta v. 
Geraon. 277 P. 167, 98 CaLApp. 507 
—Retalofl V. Smith, 249 P. 886, 
79 Cal.App. 443. 

Ga.—Capital Wall Paper Co. v. Cal- 
lan Court Co., 144 S.B. 136, 88 Ga. 
App. 428—Caddick Milling Co. v. 
Moultrie Grocery Co., 96 S.B. 688, 
22 Ga.App. 624. 

Idaho.—^Rles v. Pacific Fruit & Pro¬ 
duce Co., 294 P. 336, 60 Idaho 140 
—^Idaho Products Co, v. Bales, 214 
P. 206, 36 Idaho 800. 

Iowa.—Commercial Nat. Bank of 
Charles City v. May, 174 N.W.. 646, 
187 Iowa 888. 

Neb.—^New Masonic Temple Ass’u v. 
Globe Indemnity Co., 279 N.W. 476, 
134 Neb. 781, 

OkL—Witt V. Westheimer, 79 P.2d 
260, 182 Okl. 645—^American Inv. 
Co. V. Davenport, 8 P,2d 484, 161 
OkL 184. 

18 GJ. p 636 note 87 [a] (1). 

(2) The statutory rule applies to 
written instruments generally, in tlxe 
absence gf a statute governing the 
subject.—^Pacific Coast Joint Stock 
Land Bank v. Security Products Co., 
56 P.2d 716, 56 Idaho 486. 
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(3) The rule, being statutory, will 
not give way to the rule of construc¬ 
tion that the first of two contradic¬ 
tory provisions will ordinarily pre¬ 
vail.—Urbany v. Carroll, Iowa, 167 
N.W. 852. 

Xdmitatlon of role 
The writing prevails only so far 
as it is apparent that the parties 
Intended to modify or disregard the 
printed provisions.—American Terra 
Cotta & Ceramic Co. v. Bankers' 
Surety Co., 199 IllApp. 645. 

II. U.S.—IL & B. American Mach. 
Co. V. U. S„ CtCL, 11 F-Supp. 48. 
52, citing Corpos Jozis, and cer¬ 
tiorari dismissed U. S. v. H. & B. 
American Mach. Co., 56 S.Ct 669, 
297 U.S. 726, 80 L.Bd. 1009. 

Ind.—State v. Scott Const Co., 174 
N.E. 429, 97 Ind.App. 662. 

Minn.—Sprague Electric Co. v, Hen¬ 
nepin County, 86 N.W. 832, S3 
Minn. 262. 

ISt. U.S.-—Deutschle V. Wilson, GC. 
A.Iowa, 39 F.2d 406, 407, citing 
Oozpus Jorls-JH. & B. American 
Mach. Co. V. U. S., CtCL, 11 F. 
Supp. 48, 62, citing Cozpas JnzLi, 
and certiorari dismissed U. S. v. 
R & B. American Mach. Co., 56 S. 
Ct 669, 297 U.S. 726» 80 L.Ed. 1009 
—The Addison B. Bullard, Fla., 268 
F. 180, 169 GCjL 248, affirming, 
D.G, 252 F. 24L 

Arlz,—^Babbitt Bros. Trading Co. v. 

Marley, 238 P. 392, 28 Arlz. 689. 

CaL—^Retslofl v. Smith, 249 P. 886, 

• 79 CaLApp. 448. 

Idaho.—Mattice v. Babcock, 20 P.2d ' 
207, 209, 52 Idaho 653. citing Cor¬ 
pus Juris. 

III. —Warner Const Co. v. Lincoln 
Park Com'rs, 278 IlLApp. 42, 51, 
quoting Corpus Juris. 

Ind.—State v. Scott Const Co., 174 
N.B. 429, 97 Ind.App. 652. 

La.—^Unlon Indemnity Co. v. F.. D. 
Harvey & Co., App., 148 So. 601, 
affirmed 151 So. 776. 

Md.—Gomprecht v. Dunleer Co., 166 
A. 710, 164 Md. 663, citing Corpus 
Juris. 

Mass.—^Malden Knitting Mills v. U. 

S. Rubber Co., 16 N.E^d 707. 

Neb.—^American Surety Co. of New 
York V. School Dist No. 64 of 
Douglas County, 219 N.W. 588, UT 
Neb. 6. 

N.Y.—Dwane v, Weil,' 192 N.T.S. 398, 
199 App.Div. 719—In’ re Davis’ Es¬ 
tate, 268 N.Y.S. 482, 147 M1 b& 96. 
Tex.—Constitution Indetainity Co. of 
Philadelphia v. Ariubrust Civ. 
Appn 26 S.W.2d 176, error refused 
—Griffin V. Shamburger, Clv.App., 
262 S.W. 144. 

Wash.—Creditors’ AsB’n v. Pry, 87 
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stamping!* over printing. However, where the an¬ 
tagonism is merely apparent, the difference should 
be reconciled, if possible, by any reasonable inter¬ 
pretation and when there is no conflict, the pro¬ 
visions not being inconsistent, the written provisions 
will not supersede the printed ones.!* The rule, 
stated in § 297 supra, that effect must be given, if 
possible, to all terms of a contract applies to instru¬ 
ments partly written and partly printed as well as 
to those wholly written or wholly printed.!® 

Billheads and letterheads. A printed billhead or 
letterhead cannot be allowed to control, modify, 
or alter the terms of a contract which is clearly ex¬ 
pressed in writing below it;!^ but the printed head¬ 
ing of an order blank used by plaintiff may be re¬ 
ferred to, to show in what capacity he contracted.!* 


§ 311. Words and Figures 

Where words and figures In a contract are incon¬ 
sistent, the words govern. 

In case of an inconsistency between words and 
figures in a contract the words goveriL!® 

§ 312. Expressio Unius 

The expression in a contract of things of a class im- 
piles the exclusion of all not expressed, even though all 
would have been implied had none been expressed. 

The expression in a contract of one or more 
things of a classu implies the exclusion of all not 
expressed, even though all. would have be'eaTM^ed 
hacTnone been expressed.*® The maxim “expressio 
unius est exclusio alterius” has been said to ex- 


P.M 688, 689, 179 Wash. 339. cit¬ 
ing Corpns Joila. 

13 C.J. p 537 note 89. 

Typewxltlsff -la ‘^wxltliig” within 
contemplation of statute providing 
that the written portion of an in¬ 
strument controls the printed por¬ 
tion where the two are inconsistent. 
—New Masonic Temple Ass'n v. 
Globe Indemnity Co., Neb., 279 N.W. 
475. 

Typed flgnxes 1 a printed portion 
A clause, entirely typewritten, in 
& well-drilling contract guaranteeing 
certain minimum production of wa¬ 
ter without reference to any season 
controlled the printed portion of the 
contract containing a different guar¬ 
anty limited to specified seasons, 
even though the figures designating 
the specified seasons in the printed 
portion had been typewritten.— 
Stamn Scheele, Inc. v. Loewer, La. 
App., 149 So. 808. 

13 . Tj.S.—^Deutschle v. Wilson, C.C. 
AJowa, 89 F.2d 406. 

14. U.S.—Coffey v. Day & Night 
Nat Bank of PikevlUe, D.CJCy., 
21 P.2d 661, affirmed Day & Night 
Nat Bank of Plkeville, Ky. v. 
Coffey. C.C.A. as P.2d 403, 68 AL. 
R. 1002. 

Ala.—Burton v. Steverson, 91 So. 74, 
206 ak 508—Porter v. Henderson, 
82 So. 668, 203 Ala. 812. 

CaL—^University of Southern Cali¬ 
fornia V. Bryson, 288 P. 949, 952, 
103 CaLApp. 39, citing Ooxpns Ju¬ 
ris. 

GA—Hdlson v. Plant Bros. & Co., 
184 S.EI. 627, 85 Ga.App. 683. 
Idaho.—Ries v. Pacific Pniit & Pro¬ 
duce Co., 294 P. 386, 50 Idaho 140. 
Iowa.—^Pearson v. Howell, 169 N.W. 
868, 184 Iowa 990. 

Md.—Gomprecht v. Dnnleer Co., 165 
A 710, 711, 164 Md. 653, quoting 
Oorpns Juris. 

Masa-Halden Knitting MUls v. U. 
a Rubber Co.. 16 707. 


Pa—P ower Mfg. Co. v. Bellefonte 
Trust Co.. IS PADlBt & Co. 321. 

18 C.J. p 637 note 90. 

So hoUlsg under statntory provi¬ 
sions 

Cal.—University of Southern Cali¬ 
fornia V. Bryson, 283 P. 949, 103 
Cal-App. 39—^Petrotta v. Gerson, 
377 P. 167, 98 CaLApp. 507. 

15. HI.—Mlchaelis v. Wolf, 26 N.B. 

384. 136 HL 68. 

18 C.J. p 637 note 98. 

Provisions of bnllding contract held 
not inconsistent 

Ill.—Mlchaelis v. Wolf, 26 N.B. 384, 
136 III. 68. 

9 C.J. p 703 note 40 Ea]. 

la Conn.—Eastern Bridge, etc., Co. 
V. Curtis Bldg. Co., 84 A 921, 89 
Conn. 571. 

IlL—Lurie v. Rock Falls, 237 IllApp. 
334. 

"In the absence of any irreconcila¬ 
ble conflict between the written and 
printed matter [In a contract], when 
it appears that the printed matter Is 
Intended to be a part of the contract, 
the whole must be construed to¬ 
gether and effect given to every part 
thereof.”—Ohio & Michigan Coal Co. 
V. Clarkson Coal & Dock Co., C.C.A. 
Mich., 266 F. 189. 192. 

17. Kan.—Olson v. Beer, 220 P. 1021, 
1028, 112 Kan. 756, citing Cotpxui 
Joila. 

R.I.—Wholey Boiler Works v. Lewis, 
123 A 595, 697, 45 R.I. 441, citing 
Corpus Jozis. 

13 C.J. p 637 note 92. 

Binflln g effect of a statement print¬ 
ed on a letterhead depends on wheth¬ 
er one receiving it should under¬ 
stand. as a reasonable man, that it 
contains terms of the contract.— 
William A Davis Co. v. Bertrand 
Seed Co., 271 P. 128. 94 Cal.App. 281. 
Printing as not part of contract 
(1) Where a contract to purchase 
gr^n sacks was written on a letter¬ 
head of defendant showing Its office 
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in Vancouver, such showing was no 
part of the contract, and did not 
impliedly require shipment from 
Vancouver.—^Thomson & Stacy Co. 
V. Evans, Coleman & Evans, 170 P. 
678, 100 Wash. 277. 

(2) The printed words, “ErTors In 
extensions subject to correction,” 
appearing at the top of the pages of 
defendant's bid for sale of lumber 
formed no part of the contract where 
not so intended by the defendant, and 
therefore did not control an apparent 
mistake in the total price of the 
various Items specified In the bid. 
which total was written In pencil— 
Clem Lumber Co. v. Marty, Tex.Civ. 
App., 26 S.W.2d 319, error refused. 
Bnbber stamp Indorsement held part 
of oontzaot 

The words, 'Tayable at Marfa, 
Texas,” stamped with a rubber stamp 
at the head of the written contract 
at tibie time of Its execution, intended 
and understood by the parties to 
constitute a part of the contract, was 
a part thereof as against objection 
that it could not be considered a part 
thereof because the contract was 
clearly expressed in the body thereof. 
—Allison V. Hamlc, Tex.Ctv.App., 
226 S.W. 488. 

18. Mass.—^Yorston v. Brown, 59 N. 
■ E. 654, 178 Mass. IDS. 

18 CJ. p 537 note 94. 

19. Ky.—Wallace v. Cook, 227 S.W. 

279, 281, 190 Ky. 262, quoting Oor- 
pns Jozis. • 

Or.—Cordrey v. The Bee, 201 P. 202, 
209, 102 Or. 686, citing Oorpos 
Jozis. ^ 

Tenn.—State v. Collier, 23 S.’W'.Sd 
897, 160 Tenn. 403. 

IS CU. p 537 note 95. 

80l U.S.—Manners v. Morosco, C.C. 
AN.T., 258 F. 667, 660, citing Oor- 
pns Juris, and certiorari granted 89 
act 494, 260 U.S. 638, 63 LJId. 
1188, reversed on other grounds 
40 S.Ct 385, 252 U.S. 817, 64 L.Ed. 
690, motion denied 40 KCt 484. 
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press a rule of c 9 nstrurtion, not of substantive 

law.2i 

Remedies. It lias been held that the principle 
above stated does not apply to a case in which the 
contract expresses a specific remedy for its enforce¬ 
ment, and that in such case other remedies available 
under the law, independently of the contract, may 
be resorted to,22 

§ 313. General and Specific Descriptions 

Unless a contrary Intention appears from the contract 

pia. — ^Pope V. State, 118 So. 629, 630, 

93 Fla. 781, citing Coipna.Jaria. 

jjl,_Dorris v. Center, 1 N.E.2d 794, 

795, 284 I11.APP. 844, citing Coipns 
guia, 

Iowa.— -In re Barnett's Trusteeship, 

251 N.W. 69. 217 Iowa 187. 

Minn.— Wm. Lindeke Land Co. v. 

Kalman, 252 N.W. 660, 190 Minn. 

601, 93 A.L.R. 1398. 

Mont— Berne v. Stevens, 216 P. 803, 

804. 67 Mont 254. citing Coipas 
Jvls. 

Utah.— Mifflin v. Shlki, 298 P. 1, 8, 

77 Utah 190, citing Corpus JUis. 

13 C.J. p 537 note 96. 

Bale ‘ns not an arUtraiy role to 
be applied, without consideration of 
the language of an Instrument read 
as a whole, to har reasonable Infer¬ 
ences of a contrary Intention."— 

Eamlen v. Eednalloh Co., 197 N.EL 
149, 162, 291 Mass. 119, 99 A.li.R. 

1280. 

Oorpos giuds dted in holding that 
a lessee was obligated to pay only 
those taxes and assessments on the 
leased premises which were speclfl- 
cally enumerated In the lease.— 

Sweatland Bldg. Co. v. Children’s 
Home, 270 P. 927, 929, 127 Or. 188. 

SL TJ.S.—TJ. S. V. Barnes, Ky., 32 S. 

a 117, 222 XT.S. B18, 56 L.E]d. 29L 
HL—35rexel State Ban k of Chicago 
V. O’Donnell, 176 N.B3. 848, 344 IlL 
178. 

Maxim generally see Bxpresslo unlus 
eat excluslo alterius, also 26 C.J. 
p 220 note 17. 

IfariTn dlsotused 

It has been said of the maxim 
Sxpresslo unlus est excluslo alterius 
that "It Is a formula of logic having 
Its most frequent use in the con¬ 
struction of remedial statutes; that 
it means that It is proper to assume 
that when parti cula r language^ ^ 
been de vpte^ to the axprewlon of ^ 
id^ other con^derations thaii^ ow 
eopHssed were Intendea to be ex¬ 
cluded; /that It cazmot have the same 
force where persons are in the habit 
of taking particular Ideas for grant¬ 
ed without expression of their Intent 
to do so . . . that the maxim Is 
not applicahle where parties to a 
contract are likely to assume that it 
is onneoessary for them to state In 


as a whole, the meaning of general words will be restrict¬ 
ed by more specific terms for, or descriptions of, the sub¬ 
ject matter to which they apply. Where, however, both 
general and special provisions may be given reasonable 
effect, both are to be retained. 

With qualifications which ilvill appear, general 
terms and provisions in a contract yield to specific 
ones, and the court will restrict the meaning of gen¬ 
eral words by more specific and particular terms for, 
or descriptions of, the subject matter to which they 
are to apply.23 Thus, general words following par¬ 
ticular or specific terms are restricted in meaning to 

V. City of New York, 300 N.T.S. 
1010, 252 App.Dlv. 683—Wllsoa & 
English Const Co. v. New York 
Cent R. Co.. 269 N.Y.S. 874, 240 
App.Div. 479—^Town of Tonawanda 
V. Stapell, Munom & Beals Corpo¬ 
ration, 264 N.Y.S. 424. 147 Mlsc. 
768, reversed on other grounds 270 
N.Y.S. 377, 240 App.Div. 472, af¬ 
firmed 193 N.E. 419, 265 N.Y. 630— 
Greenbaum v. De Jong, 166 N.Y.S. 
1042. 

Pa.—First Nat Bank, for Use of U. 
S. Trust Co. of Johnstown, v. Da¬ 
vies, 172 A- 296, 316 Pa. 59—Har- 
rity V. Continental-Equitable Title 
& Trust Co, 124 A. 493, 280 Pa. 
237. 

B.I.—Antonio Marcaccio. Inc. v. San- 
turrl. 155 A. 571, 672, 61 H.L 440, 
citing Cozpna Juxis. 

S.C.—Rhea v. Maxwell. 107 S.E. 248. 
116.S:C. 184. 

Tex.—Reynolds v. McMan Oil & Gas 
Co., Com.App., 11 S.W.2d 778, re¬ 
versing, ClvA.pp, 279 S.W. 989, and 
rehearing denied, Com.App., 14 S. 
■W.2d 819—^Lutcher & Moore Lum¬ 
ber Co. v. Beaumont, S. L. & W. 
By. Co.. ClvJVpp., 38 S.W.2d 1077, 
affirmed, ConnApp., 49 S.W.2d 726. 
9 C.J. p 712 notes 86, 37—13 C.J. p 
687 note 98. 

"Rules established for the Inter¬ 
pretation of written Instruments do 
not Justify the detachment of gener¬ 
al words from accompanying expres¬ 
sions of an explanatory character, 
and often times ... a broad 
phrase must be construed as ejus- 
dem generis with more limited de¬ 
scriptions In order to give effect to 
the obvious Intention of the partlea 
Indeed it has been laid down broadly 
that general words In any contract 
pertaining to a particular subject 
shall be construed as meaning things 
of the same kind as the particular 
matters referred to."—Cleveland 
Trust Co. V. Consolidated Gas. Elec¬ 
tric Light & Power Co. of Baltimore, 
C.C.A.Md., 55 P.2d 211, 216, modify¬ 
ing, D.C., R. E. Duvall Ca v. Wash¬ 
ington, B. & A. EXectric R. Co., 51 F. 
2d 666. 

"Where there is a repugnancy be¬ 
tween the general clauses and sped- 
flc ones, the latter will govern; and. 


the contract that they are entitled to 
the remedies which the law gives 
them; and, finally, that it Is simply 
a device for determining the Intent 
of the partlea and subject, of course, 
to all of the other considerations that 
are necessarily involved in determin¬ 
ing such intent, with the result that 
there are many situations In which 
Its use will hinder rather than 
further the discovery of that Intent" 
—Dorris v. Center, 1 N.E.2d 794, 796, 
284 IlLApp. 844. 

S8. Ind.—Strauss v. Yeager, 98 N.E. 

877, 48 IndJlpp. 448. 

18 GJ. p 537 note 87. 

33. U.S. — HoUerbach v. United 
States. 84 S.Ct 558, 283 U.S. 165, 
68 L-Bd. 898, reversing 47 CtCL 
286—PiUsbury Flour Mills Co. v. 
Great Northern Ry. Co., C.C.A. 
Minn., 25 F.2d 66—BLunyadi Janos 
Corporation V. Stoeger, C.CA.N.Y., 
10 F.2d 26, reversing, D.C., 5 P.2d 
606—Southern Surety Co. v. Town 
of GreenevUle, GGA.Tenn., 261 F. 
929—^Brunson v. Carter Oil Co., D. 
C.Okl., 259 F. 656, appeal dismissed, 
GC.A., 268 F. 1020. 

Ala.—Merchants’ Nat Bank of Mo¬ 
bile V. Hubbard, 125 So. 885, 220 
Ala. 372. 

Conn.—Miller Brot Const Co. v. 
Maryland Casualty Co., 155 A. 709, 
113 Conn. 504. 

Fla.—^Bystra v. Federal Land Bank 
of Columbia, 90 So. 478, 82 Fla. 
472. 

HL—Woods V, Great American Ina 
Co., 266 H1.APP. 20. 

Ind.—State v. Scott Const. Co., 174 
NJBl 429, 97 Ind.App. 652. 

La.—P, Olivier & Son v. Board of 
Com’rs of Lake Charles Harbor and 
Terminal Dist, 148 So. 12, 177 La. 
157—^Mlxon V. St Paul Fire & Ma¬ 
rine Ins. Co. of St Paul, Minn., 84 
So. 790, 147 La. 302—In re Liquida¬ 
tion of Mltchell-Borne Const Co., 
82 So. 377, 146 La. 879. 

Neb.—State v. Commercial Casualty I 
Ins. Co., 248 N.W. 807, 125 Neb. 
43, 88 A-L.B. 790. . I 

N.J.—BuUowa V. Thennold Co., 176 
A. 596, 699, 114 N.J.Law 206, cit¬ 
ing OoxpuB JoxlSi and reversing 178 
A. 926, 12 N.J.Misc. 608. 

N.Y.—Del BaOflO Const CorporaUon 
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those things or matters which are of the same kind 
as those first mentioned and, in like manner, 
general expressions will be restricted by particular 
descriptions or additions follbwing them.25 


Where, however, both the general and special pro¬ 
vision may be given reasonable effect, toth are to 
be retained ;26 and where the intent of the parties 
to employ a general term in its general sense is ap- 


even if there Is no actual repue^ 
nancy, taking the words of the con¬ 
tract literally, and from the whole 
Instrument It appears that the pur¬ 
pose of the parties was solely di¬ 
rected to the particular matter to 
which the special clause or words 
relate, the generaS words will be re¬ 
strained."—Bullowa V. Thermold Co., 
17S A. 59S, 599, 114 KJ.Lhw 206. re¬ 
versing 173 A. 925, 12 N.J.Misc. 608. 
So luider statute 

Cal.—Stanton v. Guaranty LlQuldat- 
Ing Corporation, 68 P.2d 927, 14 
Cal.App.2d 716—Conover v. Smith, 
266 P. 836, 83 CaLApp. 227. 

Posltlou of partlonlar xecdtal inmuu 
texial 

“It is not material whether the 
particular recital precedes or follows 
such general words."—^Lehman v. 
Reiner, 214 K.Y.S. 488, 490, 126 Mlsc. 
465. 

Capacity as yiaidlng to dlmensloiis 
A contract to construct a grain 
elevator of speclfled dimensions in 
accordance with plans and specifica¬ 
tions, to be of a capacity of a stat¬ 
ed number of bushels was construed 
as requiring construction according 
to the dimensions specified, and not 
according to the quantity designated, 
since general descriptions, such as 
expressions of quantity, must yield 
to particular descriptions which are 
definite and certain in meaning,— 
Honstaln Bros. Co. y. Linden Inv. 
Co.. 177 N.W. 114, 46 N.D. 210. 

84. U.S.—O’Connor v. Great Lahes 
Pipe Line Co., C.CAwMo., 63 P.2d 
523, aSlrmlng, D.C., 2 F.Supp. 721 
—Southern Ry. Co. y, Stearns 
' Bros., C.aA.N.C, 28 F.2d 660, cer¬ 
tiorari denied Stearns Bros. v. 
Southern Ry. Co.. 49 S.GL 262, 279 
U.S. 838. 73 L.E(L 986. 

Ala.—Henry v. McCormack Bros. Mo¬ 
tor Gar Co., 167 So. 266. 282 Ala. 
196—North American Acc. Ins. Co. 
y, Pitts, 104 So. 21, 218 Ala. 102, 
40 A.L.R 1171. 

m—^Woods y. Great American Ina 
Co., 266 IlLApp. 20. 

Iowa.—Gohlke v. Hawkeye Commer¬ 
cial Men’s Ass’n, 197 N.W. 1004, 
198 Iowa 144, 85 A.L.R. 1177. 

Mich.—^Park Bldg. Co. y. George P. 

Tost Fur Co,. 176 N.W. 431, 208 
. Mich. 849. 

Mo.—ScuUin Steel Co. y. Mlssissip- 
pl Valley Iron Co., 273 S.W. 96, 
101^ 808, Mo. 45^3, citing Oorpu 
iNids—Fulkerson y. Great Lakes 
Pipe Line Co.. App., 60 S,W.2d 71, 
affirmed 76 S.W.2d 844, 335 Mo. 
1068, and, followed 'in Shoemaker 
Great ±AksiB Pipe Line Co., 60 


S.w.2d 76, 227 MoA^pp. 941, af¬ 
firmed, Sup., 76 S.W.2d 849. 

Neb.—Goad y. London Assur. Corpo¬ 
ration. 227 N.W. 925, 119 Neb. 188. 
N.T.—Bristol y. Cornell University, 
268 N.T.S. 880, 287 App.Div. 771, 
reversing 268 N.T.S. 895, 144 Misc. 
414—a Ludwig Baumann & Co., 
Brooklyn v. Manwit Corporation, 
207 N.T.S. 487, 218 App.Dlv. 800— 
Krulewltch v. National Importing 
& Trading Co., 186 N.T.S. 888, 195 
App.Dly. 644—^Rosensteln v. Farlsh 
Co., 178 N.T.S. 865, 867, 109 Mlsc. 
411, quoting Corpus JtuiB. 

Okl.—^National Union Fire Ins. Co. y. 
McDonald. 263 P. 278, 274, 120 OkL 
226, citing Oorpus Joxis—Smith y. 
First Nat Bank, 246 P. 653, 114 
Okl. 293. 

Pa.—^Real Estate-Land Title & Trust 
Co. V. Bankera’ Trust Co. of Phila¬ 
delphia, 168 A. 634. 104 Pa.Super. 
498. 

Tex.—Security Banking & Inyest- 
ment Co. v. Flanagan, CIv.App., 241 
S.W. 702, modified on other 
grounds, Com.App., 261 S.W. 761, 
corrected 262 S.W. 741. 

Vt—^Allen y. Berkshire MuL Fire 
Ins. Co., 168 A. 698, 106 Vt 471, 
89 A.L.R. 460. 

W.Va.—Jones y. Island Creek Coal 
Co., 91 S.B. 391, 79 W.Va. 682. 

IS O.J. p 637 note 99. 

Beason for rule 

The rule that particularization fol¬ 
lowed by a general expression will 
ordinarily he restricted to the for¬ 
mer, is based on the fact ih human 
experience that usually minds of 
parties are addressed especially to 
the particularization, and that the 
generalities, although broad enough 
to comprehend other fields, if they 
stood alone, are used in contemplar 
tlon of that on which the minds of 
the parties cure centered. 

Mo.—Cades y. Mosberger Lumber Co., 
App., 291 S.W. 178. 

Wls.—Green y. Loberg, 237 N.W. 
274, 276, 206 Wis. 221—Hoffman y. 
Eastern Wlswnsin R., etc., Co., 116 
N.W. 883, 134 Wis. 608. 

"Other things*' 

In a contract relieving the owner 
of a building from liability for stop¬ 
ping work thereon, "on account of 
weather conditions, finances, or other 
things which may occur,7 the term 
“other things" refers only to things 
of the same class as those specifical¬ 
ly named in the quoted clause.— 
Hamilton y. Stephens, 216 N.W. 821, 
240 Mich. 228. 

Opezstloa end Undiations of rule 

(1) The text ^‘rule is to be spar¬ 
ingly and cautiously applied."— 
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standard Ice Co. v. Lynchburg Dia¬ 
mond Ice Factory, 106 S.E. 390, 129 
Va. 521. 

(2) It does “not operate to the ex¬ 
clusion of other competent means of 
ascertaining the true intention of the 
parties."—Green v. Loberg, 237 N.W. 
274, 206 Wis. 221. 

(3) It is to be applied only to ef¬ 
fectuate the main purpose of the 
writing to be construed.—^Trustees of 
Andover Theological Seminary y. 
Visitors of Theological Inst in Phil¬ 
lips Academy in Andover, 148 N.B. 
900, 263 Mass. 256. 

I (4) If the particular words ex¬ 
haust the class, the text rule does 
not apply, and the general words 
follo'^ng the particular words must 
be construed as embracing something 
outside of that class. 

Mo.—Cades v. Mosberger Lumber Co., 
App., 291 S.W. 178. 

Tex.—^Richardson v. Nesbit ClvApp., 
204 S.W. 689, error refused. 

(6) The same Is true if the particu¬ 
lar words "include widely variant and 
different persons or things.”—Cades 
y. Mosberger Lumber Co., supra. 

(6) The rule of ejusdem generis 
does not apply where “words of gen¬ 
eral description do not follow words 
of particular description In relation 
to the same subject matter.”—Cohen 
y. K & J. Bass. 158 N.E. 618, 246 N. 

T. 270, reversing 221 N.T.S. 806, 220 
App.Div. 706. 

35w U.S.—Standard Steel Car Co. y, 

U. S., 67 CLCh 445, 480, citing Ooru 
pus Judi. 

Mich.—Quisle y. Brezner, 180 N.W, 
467, 468, 212 Mich. 264, quoting Cozu 
pw Juris. 

Mo.—Barnett v. Logan, App., 210 S. 

W. 440, 442, citing Corpus Juris. 
Tex.—Bcanlan v. Houston Lighting ft 
Power Co., Clv.App, 62 S.W.2d 687, 
64.0, citing Corpus Jiuds. 

Wis.—^Milwaukee County v. Badger 
Chair ft Furniture Co., 269 N.W. 
669, 663, 228 Wls. 118, citing Cot- 
pas Jails. 

18 CJ. p 638 note 1. 

"This znls, howeiysr, Is not oondiu 
slvei if the real intention of the par¬ 
ties can be ascertained from the in¬ 
strument itself or from their Inter¬ 
pretation and construction."—Barnett 
V. Logan, MoA.pp., 210 S.W. 440, 443, 
9& U.S.—Pillsbury Flour Mills Co. 
y. Great Northern Ry. Co., GCA- 
Minn., 26 F.2d 66, 69, quotixxg Cot* 
pas Jorls. 

Mich.-r<iul8le y. Brezner, 180 N.W. 
467, 212 Mich. 264. 

N.T.—^Town of Tonawanda v. Stapell, 
Mumm ft Beals Corporation, 264 N. 
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parent from the contract as a whole, it will not be 
restricted in meaning by particular terms.^"^ 

§ 314. Recitals 

As a general rule, recitals In a contract will not 
control the operative clauses thereof unless the latter 
are ambiguous; but they may be looked to In determin¬ 
ing the proper construction of the contract and the par¬ 
ties' Intention. 

Recitals in a contract sihould be reconciled with 
the operative clauses, and given effect, so far as pos¬ 
sible but where the recital is so inconsistent with 
the covenant or promise that they cannot be har¬ 


monized, the latter, if unambiguous, prevails.^® In 
other words, recitals, especially when ambiguous, 
cannot control the clearly expressed stipulations of 
the parties and where the recitals are broader 
than the contract stipulations, the former will not 
extend the latter.^^ 

While recitals, as a general rule, are not strictly 
any part of the contract,33 unless it appears that 
the parties intended them to be such,®^ they may be 
looked to in determining the proper construction 'of 
the contract or the intention of the parties,®® at 
least when the language expressing their contractual 


T.S. 424. 147 Mlsc. 768, reversed on 
other grounds 270 N.T.g. 877, 240 
App.Dlv. 472, affirmed 193 N.E. 419, 
265 N.T. 680. 

Pa.— Commonwealth v. Kline, 144 A, 
750, 294 Pa. 662. 

IS CJ. p 688 note 2. 

87. U.S. —Southern Ry. Co. v. 
Steams Bros., C.CA.N.C., 28 F.2d 
560, certiorari denied Steams 
Bros. v. Southern Ry. Co., 49 S.Ct 
262, 279 U.S. 888, 78 L.Ed. 986. 
Mass.—Trustees of Andover Theolog¬ 
ical Seminary v. Visitors of Theo¬ 
logical Inst in Phillips Academy in 
Andover, 148 N.E. 900,* 268 Masa 
256. 

Neb.—Nebraska Wheat Growers’ 
Ass'n V, Smith, 212 N.W. 89, 46, 
116 Neb. 177, citing Corpus Taiis. 
N.T.—C. Ludwig Baumann & Co., 
Brooklyn, v. Manwlt Corporation, 
207 N.T.S. 487, 218 App.Dlv. 300. 
Va—Standard Ice Co. v. Lsmchburg 
Diamond Ice Factory, 106 S.E. 890, 
128 Va. 521. 

Wla—Green v. Loberg, 237 N.W. 274, 
205 Wis. 221. 

IS C.J. p 538 note 8. 

“Rule of ejusdem generis Is not to 
be applied . , . when It is evi¬ 
dent that the intention of the par¬ 
ties will be thwarted by its appli¬ 
cation. It is only adopted as a rule 
of construction to ascertain the in¬ 
tention, and, if it clearly appears 
that it Is not the intentloxl of the 
parties to limit the general words 
to mean and include those of a like 
character as the ones particularly 
enumerated, it will not be so ap¬ 
plied.”—Cades v. Mosberger Lumber 
Co.. Mo.App., 291 S.W. 178, 180. 
Repressing duty more specUIoally 
"Where a clause or sentence [in 
a contract] shows on its face that it 
is Intended to express more specifi¬ 
cally a previously stated duty, or to 
declare a new one and Impose a lia¬ 
bility for failure to perform it, it 
cannot properly be construed as lim¬ 
iting the scope of either duty or lia¬ 
bility.’'—Commonwealth V. ' Elvans, 
166 A. 189, 140, 804 Pa. 445. 

8^ Mich.—^Acme Cut Stone Co. v. 
New Center Development Corpora¬ 
tion, 274 KW. 700, 281 Mich. 82, 


112 A.L.R. 865—Thomson Electric 
Welding Co. v. Peerless Wire 
Fence Co., 167 N.W. 67, 190 Mich. 
496. 

89. N.Y.—Williams v. Barkley, 68 
N.R 765, leS N.T. 48. 

Va.—Scott V. Albemarle Horse Show 
Ass’n. 104 S.E. 842, 128 Va. 617. 
But it has-been said that “where a 
written instrument contains a clause 
reciting the object or Intention of the 
parties, such clause is obviously de¬ 
signed to prevail over contradictory 
. . . statements elsewhere In the 
document”—Colebrook Water Co. v. 
Parsons, 186 A. 14, 16, 88 N.H. 217. 
Bedtal and operative part clear 
If both the recitals and the opera¬ 
tive part are clear, but they are In¬ 
consistent with each other, the oper¬ 
ative part Is to be preferred. 

U.S.—Wilson V. Towers, GOA-Md,, 
66 F.2d 199. 

N.J.—Belllsfield v. Holcombe, 139 A. 

817, 102 N.J.Ba. 20. 

N.T.—Williams v. Barkley, 68 N.E. 
766, 166 N.T. 48. 

Wash.—First Nat. Bank & Trust Co. 
of Minneapolis v. U. S. Tmst Co., 
60 P.2d 904, 184 Wash. 212. 

, Season for role is that the opera¬ 
tive part is regarded as the more vi¬ 
tal and Important of the two. 

N.T.—Wmiaras v. Barkley, 68 N.E. 
766, 166 N.T. 48. 

Va.—Scott V. Albemiarle Horse Show 
Ass'n, 104 S.E. 842, 128 Va. 617. 
sa U.S.—Wilson V. Towers, GCJL 
Md., 65 P,2d 199. 

If redtals axe amblgnoWi and the 
operative part is clear, the operative 
part must prevaiL 

U.S.—Bchaffran v. Mt. Vemon-Wood- 
berry MUls, C.C.A.N.J., 70 F.2d 963, 
94 A.L.R. 643—Wilson V. Towers, 
aC.A.Md., 65 F.2d 199. 

D.C.—Crowell v. Gould, 96 F.2d 569, 
68 APP.D.C. 297. 

N.J.—Belllsfield v. Holcombe, 189 A. 

817, 102 N.J,Ea. 20. 

N.T.—Williams v. Barkley. 68 N.E. 
785, 165 N.T. 48. 

Wash.—First Nat Bank & Trust Co. 

of Minneapolis v. U. S. Trust Co., 

_ 60 P.2d 904, 184 Wash. 212. 

3L IlL—Chl<».go Daily News v. 
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Kohler, 196 N.R 445, 360 Ill. 351, 
reversing 276 IlLApp. 87. 

Ind.—Irwin’s Bank v. Fletcher Sav¬ 
ings & Trust Co., 145 N.R 869, 196 
Ind. 669, modified on other grounds 
146 N.B. 909, 196 Ind. 669. - 

Mich.—Hansbarger v. Hansbarger, 
172 N.W. 677, 206 Mich. 281. 

Pa.—Zrum v. Grube, 6 Pa-Dist & Co. 
65. 

W.Va.—Martin v. Rothwell, 96 S.R 
189, 81 W.Va. 681. 

as. Colo.—Las Animas Consol. Canal 
Co. V. Hlnderllder, 68 P.2d 664, 666, 
100 Colo. 608, quoting Corpus Juxls. 
Mont—Great Western Oil Co. v. 
Lewlstown Oil & Refining Co„ 6 P. 
2d 868. 866, 91 Mont 146, citing 
Corpus Jtuis. 

aa Colo.—Las Animas Consol. Canal 
Co. V. Hlnderllder. 68 P.2d 564, 666, 
100 Colo. 608, quoting Corpus Juris. 
Minn.—Berg v. Berg, 275 N.W. 836. 
N.T.—^Burr v. American Spiral 
Spring Butt Co., 81 N.T. 175—Ross 
V. Ross, 263 N.T.S. 871, 233 App. 
Div. 626, reversing first action 243 
N.T.S. 418, 137 Mlsc. 796, and af¬ 
firmed Hutchison V. Ross, 253 N.T. 
S. 889, 233 App.Dlv. 616, affirmed 
187 .N.R 66, 262 N.T. 381, 89 A.L.R. 
1007, reargument denied 188 N.E. 
102, 262 N.T. 643. 89 A.L.R. 1032. 
W.Va.—Martin v. Rothwell, 95 SJE. 
189, 81 W.Va. 681. 

Corpus Juris is cited In discussing 
question whether the preamble of a 
constitution is a part thereof.—Ace 
Bus Transp. Co. v. Sout^ Hudson 
County Boulevard Bus Owners' Ass'n, 
177 A- 360, 368, 118 N.JJJq, 81. 

34. CaL—^Hunt v. United Bank & 
Trust Co., 291 P. 184, 210 Cal. 108. 
N.J.—Becker v. Kelsey, 167 A, 177, 9 
N.J.M18C. 1266. 

aSb Colo.—Las Animas Consol. Canal 
Co. V. Hinderlider, 68 P.2d 664, 566, 
100 Colo. 508, quoting Corpus Juris. 
N.J.^—^Becker v. Kelsey, 167 A. 177, 9 
N.LMisc. 1266. 

N.T.—Burr v. American Spiral Spring 
Butt Co., 81 N.T. 176. 

Va.—Scott V. Albemarle Horse Show 
Ass'n, 104 S.R 842. 128 Va. 617. 
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relations is ambiguous, uncertain, or indefinite.^® 
So, if the recitals are clear and the operative part 
is ambiguous, the recitals govern the construction.®^ 
Where the language of the covenants or promises in 
a contract is more comprehensive than that of the 
recitals, the intent is to be ascertained from a con¬ 
sideration of the entire instrument®® 

§ 315. Clerical Errors and Omissions 

' The contract must be read according to the parties* 
Intent despite clerical errors and omissions. 

The contract must be read according to the in¬ 
tent of the parties in spite of clerical errors and 
omissions which if followed would change that in¬ 
tention.®® 

§ 316. Surplusage 

If no meaning can be given to a word from the con¬ 
nection in which It Is used, or consistently with express 
provisions, or on examination of the whole Instrument, it 
will be treated as surplusage. 


If no meaning can be given to a word or term 
from the connection in which it is used, or consist¬ 
ently with express provisions of the contract, or 
on examination of the whole instrument, it will be 
treated as surplusage.^® So, where there are two 
descriptions in an instrument, one of which de¬ 
scribes the subject matter with reasonable certain¬ 
ty, and the other of which, giving some additional 
particulars, is incorrect, the incorrect particular or 
circumstance of the description will be rejected as 
surplusage.*^ No word in a contract, however, as 
appears in § 308, supra, is to be treated as meaning¬ 
less if any meaning which is reasonable and con¬ 
sistent with other parts can be given it 

§ 317. Erasures 

Words which have been erased are not to be con¬ 
sidered In construing a contract, unless It is ambiguous. 

Contracts must be construed with referrace to the 
words* which they contain, and words which have 


36. Ind-—Irwin’s Bank v. Fletcher 
Savings & Trust Co., 145 N.B. 869. 
195 Ind. 669. modified on other 
grounds 146 N.B. 909. 196 Ind. 66. 

—^Berg V. Berg, 275 N.W. 836. 
Mont—In re Oppenhelmer's Estate, 
238 P. 699, 73 Mont 560. 

■Vf.Va.—Martin v. Rothwell, 96 S.E. 
' 189, 81 W.Va. 681. 

It; is only where there Is e xlstt ug 
aanhUmlty that the recitals will be 
read with the operative clauses of 
the contract—‘Wilson v. Towers, C.C. 
A.Md., 56 F.2d 199. 

37. U.S.—Schaffran v. Mt. Vernon- 
Woodberry Mills, C.aA.N.J„ 70 
F.2d 963, 94 A.L.R. 643—Wilson v. 
Towers, CGA-Md., 56 F.2d 199. 

N.H.—Colebrook Water Co. v. Par¬ 
sons. 186 A. 14, 88 N.a 217. 

N.J.—Belllsfleld v. Holcombe, 189 A. 
817, 103 N.J.Eq. 20. 

. Wash.—First Nat Bank & Trust Co. 
of Minneapolis v. U. S. Trust Co., 
50 P.2d 904, 184 Wash. 212. 
OonolTUlveuMSs of partLeulai recitals 
of faot 

Hecitals are of two kinds, particu¬ 
lar and general Particular recitals 
involving a statement of foot are, as 
a rule, to be treated as conclusive 
evidence of the facts stated; while 
general recitals may not be.—^Acme 
Cut Stone Co. v. New Center De¬ 
velopment Corporation, 274 N.W. 700, 
281 Mich. 82, 112 AL.R. 865r-Thom- 
son Electric Welding Co. v. Peerless 
Wire Pence Co., 157 N.W. 67, 190 
Micb. 496. 

XsottaUf effect Umlted to parties 
The effect of recitals in a contract 
Is limited to the parties thereto.— 
Irwin’s Bank v. Fletcher Savings ft 
Trust Co.. 146 N.E. 869, 195 Ind. 669, 
modified on other grounds 146 N.E. 


909, 196 Ind. 66—Beynolds v. Louis¬ 
ville. N. A. ft a Ry. Co., 40 N.E. 
410, 143 Ind. 579. 

38. Pa.—^Hrum v- Grube, 6 Pa.Dlst. 

& Co. 65, 66, citing Corpus JvuAa. 
18 O.J. p 538 note 4. 

33. Mlsa—Gamer v. Sperry, 161 So. 
703. 

Neb.—^Lincoln Joint Stock Land Bank 
V. Bexten, 361 N.W. 846, 848, 129 
Neb. 422, citing Corpus Juris— 
Gentle v. Pantel Realty Co., 284 
N.W, 674, 677, 678, 120 Neb. 680, 
quoting Corpus Juris. 

Tex—^Bldrldge v. Poirier, Clv.App., 
60 S.W.2d 888, error refused. 

13 C.J. p 538 note 7. 

Interpolation see supra § 308. 

iraElaaoe between copies; misspelled 
word 

(1) ‘Where a written contract is 
executed In duplicate, and in one 
copy a word is misspelled, and as 
misspelled is unintelligible, the court 
should construe the misspelling of 
such word to be a clerical error and 
give to the word the ordinary mean¬ 
ing which it has as correctly spell¬ 
ed."—Amicon V. Holtz, 160 N.E. 482, 
483, 26 Ohio App. 485. 

(2) 'Where the terras of a contract 
are in two writings supposed to con¬ 
form thereto, the facts that the copy 
retained by the party who prepared 
the writings does not conform to the 
agreement and that the one given 
to the other party conforms to it 
only by reason of a not clearly legi¬ 
ble addition made before its execu¬ 
tion will not render the contract un¬ 
enforceable against the party who 
prepared the writinga—^Draper v. 
MlUer, 140 P. 890, 141 P. 1014, 92 
Kan. 275, 696. 


Aoddental omission of clauss 
A clause, accidentally omitted from 
a contract should be treated as part 
of the contract where it was contain¬ 
ed in a copy of the specifications on 
which the bid was based.—^Dalgam 

V. New Orleans Land Co., Ill So. 
271, 162 La. 891. 

Xatsrlined words; micanosled piovl- 
slons 

"Effect must be given to words in¬ 
terlined In existing forma even if 
to do so requires a rejection of un- 
oanceled provlslonB of the original 
draft."-McLanahan v. Marine Ins. 
Co., D.aMd., 288 F. 240. 248, affirmed, 
C.C.A, Marine Ina Co. v, McLana¬ 
han, 290 F. 686. 

W. NJL—McGinley v. John Han¬ 
cock Mut Life Ins. Co., 184 A. 598, 
88 N.H 108. 

N.J.—^Bellisfield v. Holcombe, 139 A 
817, 102 N.J.Eq. 20. 

Tex—Trinity Portland Cement Co. 
V. Lion Bonding ft Surety Co., Com. 
App., 229 S.W. 483, reversing Lion 
Bonding ft Surety Co. v. Trussed 
Concrete Steel Co. of Texas, Civ. 
App., 204 S.W. 1176—Lloyds Cas¬ 
ualty Co. of New York v. Durdla, 
Clv.App.. 66 S.W.2d 882, $88, citing 
Corpus Juris. 

Wis.—Vogt V. Calvary Lutheran Uni¬ 
versity Missionary Soc., 251 N.W. 
239, 242, 218 Wia 380, citing Cox- 
pus Juris. 

18 C.J. p 638 note 8. 

oBedundanoy caimot destroy the 
meaning of other language used In 
the contract, not Infected with this 
vice."—Sanders v. Jefferson Stand¬ 
ard Life Ina Ca, D-CLMiss., 4 F.2(l 
556, 558. affirmed, C.CJL. 10 F.2d 143. 

41. IIL—Cumberledge v. Brooka 86 
N.E. 197, 286 HI. 249. 
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been erased or crossed out arc not, under some au¬ 
thorities, to be considered;^ 2 it h^s been said, how¬ 
ever, that such words may be considered in ascer¬ 
taining the intention of the parties where the con¬ 
tract is ambiguous.^* The covering of words of a 
contract by a revenue stamp has been held not to 
constitute an erasure.^* 

§ 318. Upholding Contract and Ezcludmg 
Fraud 

Where a word or words, or the contract as a whofe, 
Is susceptible of two meanings, one of which wili uphold 


§ 318 

the contract or render it valid or enforceabie, while the 
other wili destroy It or render It invalid or ineffective, the 
former will be adopted. So, a contract should be con¬ 
strued In favor of mutuality, certainty, and legality; and 
a construction Imputing good faith and absence of fraud, 
or rendering performance possible, will be preferred to a 
contrary construction. 

Where a particular word or words, or the con¬ 
tract as a whole, is susceptible of two meanings, one 
of which will uphold the contract or render it valid 
or enforceable, and the other of which will destroy 
it or render it invalid or ineffective, the former will 
be adopted so as to uphold the contract,the par- 


^ M ft***- —Eennon v. Shepard, 127 
N.BL 426, 286 Maas. 57. 

18 aj. P 539 note 10. 

43 . Silas.—Curtis v, M. L. Vlrden 
Lumber Co., 182 Sa 841, 159 Miss. 
454. ‘ 

44 . Mich.—Slomsn ▼. National Ex¬ 
press Co., 95 N.W. 999. 184 Mich. 
16. 

46 . TT.S.—Tyson v. Moore, .,C.(lA.Ala., 
92 F.2d 741—City of Orlando v. 
Murphy, aCJLFla., 84 F.2d 681, 
certiorari denied Murphy ▼. City of 
Orlando. 57 S.Ct 45, 229 TT.S. 580. 
81 L.Ed. 427—^Intermountain Build¬ 
ing & Zioan Ass'n ▼. Gkillegos, C. 
CJLArlJt, 78 P.2d 972, certiorari 
denied 66 S.Ct. 172, 296 TT.S. 689. 
80 L.Ed. 464—Levy-Ward Grocer 
Co. V. Lamhom, C.C.A.Ind., 69 F. 
2d 728, certiorari denied 65 S.Ct 
79, 293 TT.S. 567, 79 L.Ed. 666— 

E. L Du Pont De Nemours & Co. v. 
Clalbome-Reno Co., aC.A.Iowa, 64 

F. 2d 224. 228, 89 A.L.R. 238, citing 
Corpus Jrnxls, and certiorari denied 
64 S.Ct 64, 290 U.S. 646, 78 L-Ed. 
561—Patterson v. Motter, D.C.Kan., 
55 P.2d 692, affirmed, C.aA., Motter 
V. Patterson, 68 r.2d 262—John 
T. Stanley Co. v. Lagomarslno, D.C. 

■ N.T., 58 P.2d 112—Moffat Tunnel 
Improvement DlsL v. Denver & S. 
Ifc Ry. Co., aaA.Colo., 45 r.2d 
715, modifying, D.C., Denver & S. 
Ll Ry. Co. V. Moffat Tunnel Im¬ 
provement Dlst, 86 P.2d 866, and 
certiorari denl^ Moffat Tunnel 
Improvement Dlst v. Denver & S. 
L. Ry. Co., 61 S.Ct 485, 283 TT.S. 
887. 75 L.Ed. 14^8—Behre v. An¬ 
chor Ins. Co. of New York, CLCAl. 
N.T., 16 P.2d 880—U, S. v. Board, 
D.C.Ey., 14 F.2d 459—Boehmer 
Coal Co. v. Burton Coal Co., C.CL 
A.MO., 2 F.2d 626, 628, citing Cozw 
pus Juls—Memphis Furniture 

Mfg. Co. V. Wemyss Furniture Co., 
C.C.A.Tenn., 2 F.2d 428—Automa¬ 
tic Sprinkler Co. of America v. 
Sherman, C.C.A.Qa., 294 F. 633— 
American Sugar Refining Co. v. 
Newnan Grocery CJo., C.CJtGa., 284 
F. 835—^La Grange Grocery Co. v. 
Lambom & Co.. aCLA-Ga., 288 F. 
869—Border Nat Bank of Eagle 
' Pass, Tex.. V. American Nat Bank 


of San Francisco, Cal., C.C.A.Tex., 
282 F. 73, error dismissed and cer¬ 
tiorari denied 43 S.Ct &6, 260 TT.S. 
701, 732. 67 LEd. 471—Pittsburgh 
Plate Glass Co. v. H. Neuer Glass 
Co., Ohio, 263 P. 161, 166 C,(XA. 61. 

Ala.—^Reynolds v. Massey, 122 So. 29, 
219 Ala. 266—B. F. Ray & Son v. 
Alabama Cotton Grain Co., 100 
So. 863, 211 Ala. 454—Echols v. 
Snider, 94 So. 189, 19 AlaA.pp. 35. 

Axis.—Hall V. Rankin, 193 P. 766, 767, 
22 Ariz. 13, quoting Corpus Juris. 

CaL—^Robbins v. Pacific Eastern Cor¬ 
poration, 66 P.2d 42, g CaL2d 241— 
Bums V. Peters. 65 P.2d 1182, 6 
CaL2d 619—Lemm v. Stillwater 
Land & Catitle Co., 19 P.2d 785, 217 
CaL 474—Pacific Wharf & Storage 
Co. V. Standard American Dredg¬ 
ing Co., 192 P, 847. 184 Cal. 21— 
White V. Cascade Oil Co., 58 P.2d 
994, 14 CaLApp.2d 696—^Rabbltt v. 
TTnlon Indemnity Co., 86 P.2d 1066, 
140 CaLApp. ST^Benchley v. Dur- 
kee Famous Foods, 17 P.2d 1020, 
128 CaLApp, 604—Schroeder v. 
Wheeler, 14 P.2d 908, 126 CaLApp. 
867—Cole V. Low, 264 P. 676, 81 
CaLApp. 633—Town of Mill Valley 
y. Massachusetts Bonding & In¬ 
surance Co., 229 P. 891, 68 CaL 
App. 372. 

DeL—Console Master Speaker Corpo¬ 
ration V.' Muskegon Wood Products 
Corporation, 188 A. 698, 600, 8 W. 
W.HaiT. 390, quoting Corpus Juris. 

Ga.—Slater v. Savannah Sugar Refin¬ 
ing Corporation, 110 S.E. 769, 28 
GaApp. 280. 

Ha^raiL—Christian v. Waialua Agri¬ 
cultural Co., 33 Hawaii 84. 

m.—^Match Corporation of America v. 
Acme Match Corporation, 1 N.E.2d 
867, 285 IlLApp. 197—Pennsylvania 
Retreading Tire Co. v. Goldberg, 
224 Ill.App. 241, affirmed 187 N.E. 
81, 805 IlL 64. See Wlnograd v. 
Olson, 207 IlLApp. 343. 

Ind.—Wallace v. Mertz, 156 N.B. 662, 
86 Ind.App. 186. 

Ky.—Berry v, Rless, 121 S.W.2d 942, 
276 Ky. 114—^Morrison v. McDavld, 
8 S.W.2d 1088, 1089, 223 Ky. 413, 
quoting Corpus Juris—Coles v. 
Morrison, 261 S.W. 600, 202 Ky. 
834—Acme-Jones Co. v. Ellis Mill¬ 
ing Co., 256 S.W. 829, 200 Ky. 811. 
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La.—Sporl v. New York Indemnity 
Co., 146 So. 771, 176 La. 368—Yates 

V. Batteford, 139 So. 37. 19 La.App. 
874, rehearing denied and amended 
189 So. 746, 19 La.App. 374. 

Me.—^Metcalf Auto Co. v. Norton, 109 
A. 384, 119 Me. 103. 

Mass.—Mutual Paper Co. v. Hoague- 
Sprague Corporation, 8 N.E.2d 802 
—^Talbot V. Rednalloh Co., 186 N. 
EL 273, 288 Mass. 226. 

Minn.—Youngers v. Schafer, 264 N. 

W. 794, 196 Minn. 147—Pittsburgh 
Plate Glass Co. v. Paine & Nixon 
Co., 284 N.W. 468, 182 Minn. 169. 

Mo.—Langan v. IT. S. Life Ins. Co., 
App., 121 S.W.2d 268, transferred. 
Sup., 114 S.W.2d 984—Bridge v. 
Welda State Bank, 292 S.W. 1079, 
222 MoJlpp. 586—^Robertson v. 
Johnson. 243 S.W. 216, 210 Mo. 
App. 585. 

Mont—Capital Finance Corporation 
V. Metropolitan Life Ins. Co., 248 
P. 1061, 76 Mont 460—Schauer v. 
Morgan, 216 P. 347, 351, 67 Mont 
466, citing Corpus Juris—Llnse v. 
Zastrow, 207 P. 119, 63 Mont. 241 
—Helena Light & Ry. Co. v. North¬ 
ern Pac. Ry. Co., 186 P. 702, 57 
Mont. 93. 

N.J.—Empire Rubber Mfg. Co. v. 
Morris, 65 A. 460, 73 N.JXaw 602 
—Cameron v. International Alli¬ 
ance of Theatrical Stage Em¬ 
ployees and Moving Picture Operar 
tors of TT. S. and Canada. Local 
TTnlon No. 884 of Hudson County, 
183 A. 167, 119 N.J.Bq. 677, cer¬ 
tiorari denied International Alli¬ 
ance of Theatrical Stage Employees 
V. Cameron, 66 B.Ct 681, 298 TT. 
S. 659. 80 L.Bd. 1886—West 

Heights Realty Corporation v. 
Adelman. 162 A. 196. 107 N.J.Eq. 
361—^Ferenczl v. National Sulphur 
Co., 166 A. 477, 11 N.J.Mlsa 262— 
Fidelity & Casualty Co, v. Hill 
Const. Co., 184 A. 16, 11 N.J.M1SC. 
58. 

N.Y.—Walton Water Co. v. Village 
of Walton, 148 NJBL 786, 238 N.Y. 
46, reversing 208 N.Y.S. 343, 207 
App.Dlv. 708, which afllrmed 203 
N.Y.S. 838, 122 Mlsc. 294, reargu- 
ment denied 144 N.E. 889, 288 N. 
Y. 656—Levine v. Sussex, 189 N. 
Y.S. 106, 116 Mlsc. 609. 
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tics being presumed to have intended to make a tract should be construed in favor of mutuality 
binding and enforceable contract.^® So, a con- and of certainty and definiteness,^® although the 


N.a—Wellington-Sears & Co. v. Dlae 
Awning & Tent Co., 14T S.E. 13, 196 
N.C. 748—^Edwards v. Jefferson 
Standard Life Ins. Co., 92 S.K 695, 
173 N.a 614. 

Ohio.—United Fuel Gas Co. v. Public 
Utilities Commission, 132 N.E. 846, 
103 Ohio SL 168, rehearing dis¬ 
missed United Fuel Gas Co. v. Pub¬ 
lic Utilities Commission of Ohio. 
141 N.B. 92, 107 Ohio St. 628— 
Cochran v. Hurth, 163 N.E. 660. 
29 Ohio App. 305—Standard Dis¬ 
tilling & Distributing Co. v. Block 
& Sons, 6 Ohio NJ>.,N.S., 386, re¬ 
versed without opinion 85 N.E. 
1182, 78 Ohio St 448, 53 Cinc.L. 
BuL 261, 60 Ohio Xaw 123. 

OkL—National Products Co. v. Mag¬ 
nolia Petroleum Co., 63 P.2d 669. 
176 Okl. 696—Anderson v. Miller. 
46 P.2d' 499, 172 OkL 480—Schoene 
V. Hicks, 23 P.2d 170, 162 OM. 
294—^King V. Turner, 234 P. 564, 
109 Okl. 77—Mussellem v. Magnolia 
Petroleum Co.. 231 P. 526, 107 Okl. 
183—Sac City Canning Co. v. Grif¬ 
fin Grocery Co., 225 P. 702, 99 OkL 
99. 

Or.—Godlove v. Bussell, 293 P. 936. 
134 Or. 445. 

Pa.—Smith V. Pennsylvania R Co., 
166 A. 89, 304 Pa. 294—Pennsyl¬ 
vania R Co. V. Pennaylvanla-Ohio 
Electric Co., 146 A 666, 296 Pa. 
40—Mt Lebanon Tp., Allegheny 
County V. Metropolitan Casualty 
Ins. Co. of New Tork, 161 A 632, 
106 Pa.Super. 209. 

Porto Rico.—Paracchlnl v. Vila, 23 
Porto Rico 189. 

Tenn.—^Neilson & Rittle Canning Co. 
V. F. G. Lowe & Co., 260 S.W. 
142, 149 Tenn. 661. 

Tex.—Shoemaker v. American Nat 
Ins. Co-, Com,App., 48 S.'W.2d 612, 
affirming Shoemaker v. Harrington, 
CIV.APP., 80 S.W.2d 689—City of 
Abilene v. Sayles, Com.App., 296 
S-W. 678, affirming Sayles v. City 
of Abilene, ClvApp., 290 S.W. 239 
-burner v. Montgomery, Com. 
App., 293 S.W. 815, affirming, Civ. 
App., 286 S.W. 624—Texas Employ¬ 
ers’ Ins. Ass’n v. Tabor, ComApp., 
283 S.W. 779, affirming. Clv.App„ 
274 S.W. 809—Trinity Portland Ce¬ 
ment Co. V. Lion Bonding & Sure¬ 
ty Co., ComApp., 229 S.W. 488, re¬ 
versing Lion Bonding & Surety Co. 
T, Trussed Concrete Steel Co. of 
Texas, ClT.App., 204 S.W. 1176— 
Federal Mortg. Co. v. Davis, Civ. 
App., 100 S.W.2d 717, 'affirmed Da¬ 
vis V.. Federal Mtg. Co., Sup., Ill 
S.'W.9d 1066—Barton v. Kansas 
City Life Ins. Co., Civ App., 98 
aW.2d ,886—Callahan v. Walsh,' 
ClvApp.^ 49 S.W.2d 945, error re¬ 
fused—Caddi^ V. Lufkin Land & 
LmnW Ca, CivApp., 234 S.W. 188, 


affirmed ConuApp.. 265 S.W. 397— 
Blackwell v. Scott. Clv.App., 223 
S.W. 334, error refused. 

Utah.—Schofield v. Zion’s Co-op. Mer¬ 
cantile Inst., 39 P.2d 342, 96 AL. 
R. 1083. 

Va-—Kiser v. Amalgamated Clothing 
Workers of America, 194 S.B. 727. 
13 C.J. p 539 note 12. 

“Where no fraud or chicanery ap¬ 
pears courts should endeavor to con¬ 
strue business transactions so as to 
support , . . [their] validity.”— 
Waldorf System v. M. McDonough 
Co., C.C.AMas8.. 93 F.2d 363, 364, 
certiorari denied M. McDonough Co. 
V. Waldorf Sjmtem, 58 S.Ct 829, 808 
U.S. 663, 82 L.Bd. 1121. 

“Courts should not, nor do they, 
look for excuses or loopholes to avoid 
contracts fhirly and deliberately 
made.”—Equitable Holding Co. v. 
Equitable BuiMing & Loan Ass’n, 
Minn., 279 N.W. 736, 740. 

Unless Qiere Is legal nasou for 
doing so. a contract will not be held 
void.—Charles Scribner's Sons v. 
Marrs, 262 S.W. 722, 114 Tex. 11. 

Where meaning of contract is free 
from doubt, the rule stated in the 
text is inapplicable.—Spaulding v. 
Malllet. 188 P. 377, 57 Mont. $18. 
Clause upheld as option oontraot 
A clause In a lease providing that 
“In case >of sale ... by the les¬ 
sors, the lessees shall have the pref¬ 
erence as a purchaser" yfas held to 
be an option contract, and not a mere 
agreement to make a future agree¬ 
ment, even though It contained no 
statement as to the price to be paid; 
the Intent to render such clause In¬ 
effectual as a binding contract is 
not shown by the fact that another 
clause preceding It In the lease may 
be incapable of enfprcement—^R F. 
Robinson Co. v. Drew, 144 A 67, 83 
N.H. 469. 

461 U.S.—Boehmer Coal Go. v. Bur¬ 
ton Coal Co.. aCAJIo., 2 F.2d 626 
—^Automatic Sprinkler Co. of 
America v. Sherman, C.C.AGa., 294 
F. 633—American Sugar Refining 
Co. V. Newnan Grocery Co., C.CA 
Ga., 284 F. 835. 

47. U.S.—Levy-Ward Grocer Co. v. 
Lamborn, CCAIud., 69 F.2d 728, 
727, citing corpus Jtwls—South¬ 
west Pipe Line Co. v. Empire Nat¬ 
ural Gas Co.. CCAOkl., 33 F.2d 
248, 260, 64 AL.R 1229, citing 
Ooi^pns juris, and afiiming, D.C, 
Empire Natural Gas Co. v. South¬ 
west ^pe Line Co.. 26 F.2d 742— 
Boehmer Coal Co. v. Burton Coal 
Co.. C.CA.MO., 2 F.2d 626—Mem¬ 
phis Furniture Mfg. Co. v. Wemyss 
Furniture Co., CCATemv, 2 P.2d 
428—Automatic Sprinkler Co. of 
. America v. Sbenpaii, C.CA.Qa., 294 

' 736 


F. 533—American Sugar Refining 
Co. v. Newnan Grocery Co., C.C.A. 
Ga., 284 F. 836, 836, citing Corpus 
JUxls—La Grange Grocery Co. v. 
Lamborn & Co., C.C.AGa., 283 F. 
869, 872, quoting Corpus JUzis— 
Midland Linseed Products Co. v. 
Charles R Sargent Co., C.C.AOhlo, 
281 F. 704—^Nederlandsch Amerl- 
kaansche Stoomvaart Maatchappl] 

V. Stevedores' & Longshoremen's 
Benev. Soa, D.C.La., 266 F. 397. 

DeL—Console Master Speaker Corpo¬ 
ration V. Muskegon Wood Products 
Corporation, 138 A 598, 600, 3 W. 

W. Harr. 390, quoting Corpus JUils. 
Ga.—Good Roads Machinery Co. v. 

W. A Neal & Son, 93 S.E. 1018, 
21 GaApp. 160. 

m.—^Match Corporation of America 
V. Acme Match Corporation, 1 N. 
R2d 867, 285 IlLApp. 197. 

Ind.—Cypress Creek Coal Co. v. 
Boonvllle Mining Co., 142 N.E. 646, 
648, 194 Ind. 187, citing Corpus Ju¬ 
ris. 

Ky.—^Acme-Jones Co. v. Bills Milling 
Co., 256 S.W. 829. 200 Ky. 811. 
Mo.—National Refining Co. v. Cox 
App.. 67 S.W.2d 778, 781, citing 
Corpus Juris. 

Mont.—Wandell v. Johnson, 227 P. 
58, 60, 71 Mont 78, citing Corpus 
Juris. 

Or.—Ward v. McKinley, 191 P. 322, 
97 Or. 46. 

Va.—Turner & Happersett v. Hall & 
Connor, 104 S.K 861, 863, 128 Va. 
247, citing Corpus Juris. 

18 CJ. p 689 note 18. 

"Bubsldlaxy provisions [In a con¬ 
tract] will not, unless their terms 
imperatively demand R be given a 
construction that will nullify and 
completely destroy the entire obli¬ 
gations of either party" created by^ 
the contract Independently of such' 
provisions, “and thus render the In¬ 
strument lacking In mutuality and 
void."—Slater v. Savannah Sugar Re¬ 
fining Corporation, 110 S.E. 769, 28 
Ga.App. 280. 

Bzooutory ooutnot rather than op¬ 
tion. 

As between two possible construc¬ 
tions, one of whldi noakes the instru¬ 
ment an executory contract and the 
other an option, the former construc¬ 
tion will be adopted. 

N.C—Wellington-Saars & Co. v. Dlae 
Awning & Tent Co., 147 S.E. IS, 
196 N.C 748. 

Va.—Shirley v. Van Every, 167 S.E 
346, 159 Va. 762. 

48L Ala.—Holst V. Harmon, 26 So. 
167, 122 Ala. 468—Limbaugh v. 
Boas, 78 So. 421, 16 AlaApp. 411. 
Ark.—Shibley v. White, 104 S.W.2d 
461. 

CaL—Robbins v. Pacific Eastern Oor^ 

' poraUoB, 66 P.2d 42—McIllmoU v. 



C0NTBACT8 


17 C.J.S. 


§ 318 


court cannot make dear that which is left in doubt 
and uncertainty.^^ Likewise, where a contract is 
susceptible of two constructions, one of which will 


make it legal and the other of which will make it 
contrary to law or public policy, the former con¬ 
struction will be adopted,®** if it will not violate 


Frawley Motor Co., 213 P. 971, 190 
548 —Meyers v. Nolan, 63 P. 
2d 1216, 18 Cal.App.2d 319—Cole 
V. Low, 264 P. 676, 81 Cal.App. 633. 
Conn.—Spicer v. Hincks, 156 A. 608, 
113 Conn. 366, 76 A.L.R. 1619. 
Del.— Console Master Speaker Cor¬ 
poration V. Muskegon Wood Prod¬ 
ucts Corporation, 138 A, 698, 600, 
8 W.W.Harr. 390, quoting Corpus 

jDiis. 

Ind.—Wallace v. Mertz, 166 N.B. 662, 
86 Tnd.App. 185. 

Mich.— Waites v. Miller, 221 N.W. 

171, 244 Mich. 267. 

Mont.—Capital Finance Corporation 

T. Metropolitan Life Ins. Co., 243 
P. 1061, 76 Mont. 460. 

NJ.— Bullowa V. Thermoid Co., 176 
A 696, 114 N.J.Law 205, reversing 
173 A 926, 12 N.J.Misc. 608. * 

N.Y.—News Syndicate Co. v. Philip 
Wolf, Inc., 241 N.T.S. 408, 136 
Misc. 483. 

N.C.—Fisher v. John L. Roper Lum¬ 
ber Co., Ill S.B. 867, 182 N.C. 485. 
35 AL.R. 1417. 

OkL—Oklahoma Portland Cement Co. 
V. Pollock, 73 P.2d 427—National 
Products Co. V. Magnolia Petro¬ 
leum Co., 63 P.2d 669, 175 OkL 596 
—Anderson v. Miller, 45 P.2d 499, 
172 Okl. 480—^King v. Turner, 234 
P. 684, 109 Okl. 77—Mussellem v. 
Magnolia Petroleum Co., 281 P. 626, 
107 Okl. 183—Sac City Canning 
Co. v. Griffin Grocery Co., 226 P. 
■702, 99 Okl. 99—Delk v. City Nat 
Bank of Duncan, 206 P. 753, 86 OkL 
288—Romans v. Shannon, 196 P. 
298, 80 Okl. 199. 

13 C.J. p 639 note 14. 

Mudm as to certainty 

(1) “It Is a familiar rule of con¬ 
struction of contracts that that is 
certain which can be made certain.” 
—Puller V. Presnell, Mo.App., 238 
S.W. 602, 604. 

(2) In construing written agree¬ 
ments, a liberal application of the 
maacim "That Is certain which may 
be made certain” is favored.—^McKay 
V. Lunsford. 174 So. 620, 284 Ala. 
180. 

Oonfosed verbiage 

A construction which makes con¬ 
fused verbiage intelligible should be 
adopted.—^Levy-Ward Grocer Co. v. 
Lambom, C.C.AInd., 69 F.2d 723, cer¬ 
tiorari denied 65 S.Ct. 79, 293 U.S. 
667, 79 L.Bd. 666—Memphis Furni¬ 
ture Mfg. Co. V. Wemyss Furniture 
Co., C.C.ATenn.. 2 F.U 428—Ameri¬ 
can Sugar Refining Co. v. Newnan 
Grocery Co., CC-AGa., 284 F. 836. 

Ootpua Juris la cited in holding 
sales contract not void for uncertain¬ 
ty.—Moore v. Ziba Bennitt & Co.. 227 
8.W. 768, 756, 147 Ark. 216. 

17CJ.S.-47 


4fl. Or.—Wurzweiler v. Cox, 5 P.2d 
699, 138 Or. 110. 

SOk U.S.—Great Northern Ry, Co. v. 
Delmar Co., Minn., 61 S.Ct 679, 288 

U. S. 686, 76 L.Ed. 1349. reversing, 
aaA. 43 F.2d 780, which affirm¬ 
ed, D.C.. Delmar Co. v. Great 
Northern Ry. Co., 34 F.2d 221. and 
certiorari granted Great Northern 
Ry. Co. V. Delmar Co., 61 S.Ct. 212, 
282 U.S. 836. 76 L.Bd. 742—Steiner 
Sales Co. v. Schwartz Sales Co., 
C.CA.Utah, 98 F.2d 999, certiorari 
denied Schwartz Sales Oo. v. Stein¬ 
er Sales Co., 59 S.Ct 364—Fair¬ 
banks, Morse & Co, v. City of Wag¬ 
oner, Okl., C-C-AOkL. 81 F.2d 209, 
modified on other grounds 86 F.2d 
288—^Lubbock Hotel Co. v. Guar¬ 
anty Bank & Trust Co., C.CA.Tex., 
77 F.2d 162—Murray v. Chicago, St. 
P., M. & 0. Ry. Co.. C.C.AI11., 65 
P.2d 812—Jackman v. Continental 
NaL Bank, C-GAMo., 16 F.2d 728. 
782, 61 AL.R. 336. citing Corpus 
Juris—W. C. Belcher Land Mortg. 
Co. V. Hazard Coal Corporation, C. 
GAKy., 16 P.2d 481—Behre v. An¬ 
chor Ins. Co. of New York, C.GA 
N.T., 15 P.2d 380—U. S. v. Four 
Parcels of Land In City of New 
York, D.GN,T., 20 F.Supp. 806. 

Ala.—Montgomery Enterprises v. 

Empire Theater Co., 86 So. 880, 
204 Ala. 566, 19 AL.R. 987. 

Cal.—^Davidson v. Kessler, 61 P.2d 
174, 10 Cal.App.2d 89—Boland v. 
Boland, 46 P.2d 238' 7 Cal.App.2d 
401—General Paint Corporation v. 
Seymour, 12 P.2d 990, 124 Cal.App. 
611—Cole V. Low, 264 P. 676, 81 
Cal.App. 638. 

IlL—In re Glllham’s Estate, 3 N.B.2d 
624, 286 I11.APP. 370—Hirschberg 

V. Thomas Cusack Co., 206 DLApp. 
629. See Winograd v. Olson, 207 
IlLApp. 343. 

Ky.—Chesapeake & O. R. Co. v. City 
of Morehead. 4 S.W.2d 726, 223 Ky. 
698—Morrison v. McDavid, 3 S.W. 
2d 1088, 1090, 223 Ky. 413, quoting 
Corpus Jnrlfl—Krausglll Plano Co. 
V, Federal Electric Co., 287 S.W. 

I 962, 216 Ky. 470—^Leslie County v. 
Mf^ggard, 279 S.W. 836, 212 Ky. 
354—Pennsylvania Fire Ins. Co. v. 
Cullin, 268 S.W, 966, 202 Ky. 107. 
Me.—Judkins v. Chase, 128 A 516, 
123 Me. 438. 

Maas.—Talbot v. Rednalloh Co., 186 
N.E. 273, 283 Mass. 225—Eastman 
Marble Co. v. Vermont Marble Co., 
128 N.E. 177, 236 Masa 138. 

Miss.—Grandberry v. Mortgage 
Bond & Trust Co., 132 So. 834, 159 
Miss. 460, followed in Graham v. 
Mississippi Foundry & Machine 
Works, 142 So. 2—Citizens' Bank 
V. Frazier, 127 So. 716, 167 Miss. 
298, 


Mont—U. S. Building & Loan Ass’n 
V. Stevens, 17 P.2d 62, 93 Mont. 
11—Capital Finance Corporation v. 
Metropolitan Life Ins. Co., 243 P. 
1061, 76 Mont 460—Spaulding v. 
Maillet, 188 P. 877, 57 Mont 818— 
Haley v. Hollenback, 165 P. 459, 
63 Mont 494. 

N.H.—^Wessman v. Boston & M. R. 

R., 152 A 476, 84 N.H 476. 

N.J.—Briody v. De Klmpe, 102 A 
688, 91 N.J.Law 206—Cameron v. 
International Alliance of Theatri¬ 
cal Stage Employees and Moving 
Picture Operators of U. S. and 
Canada, Local Union No. 384 of 
Hudson County, 183 A. 167, 119 N. 
J.Eq. 577, certiorari denied Inter¬ 
national Alliance of Theatrical 
Stage Employees v. Cameron, 66 S. 
Ct 681, 298 U.S. 659, 80 L.Ed. 1385 
—Kelly v. Guarantee Trust Co., 168 
A 413, 114 N.J.Bq. 110, reversing 
164 A 84, 112 N.J.Eq. 130—East 
Jersey Water Co. v. City of New¬ 
ark, 130 A 667, 98 N.J.Eq. 672, 
afflrmihg 126 A 573, 96 N.J.Eq, 231 
—^Fidelity & Casualty Co. v. Hill 
Const Co., 164 A 16,' 11 N.J.Misc. 
58. 

N.Y.—Meyer v. Price, 165 N.E. 814, 
250 N.Y. 870, reversing 230 N.Y.S. 
876, 224 App.Dlv. 733—^Manaon v. 
Curtis, 119 N.E. 559, 228 N.Y. 318. 
AuaCa8.19l3E 247, affirming 155 
N.Y.S. 1128, 171 APP.DIV. 964— 
Longley v. Coons, 280 N.Y.S. 17, 
244 App.Div. 391, affirmed 198 N. 
B. 671, 268 N.Y. 712—Friedman v. 
State, 275 N.Y.S. 64, 242 App.Div. 
314, reversing 268 N.Y.S. 622, 160 
Misc. 85, and affirmed 198 N.E. 
889, 268 N.Y. 630—1. Tanenbaum 
Son & Co. v. Rothenberg & Co., 194 
N.Y.S. 315, 201 App.Div. 272— 
Schneider v. Greater M. & S. Cir¬ 
cuit 269 N.Y.S. 319, 144 Misc. 534. 
Ohio.—Cochran v. Hurth, 163 N.B. 

560,'29 Ohio App. 305. 

Okl.—National Products Co. v. Mag¬ 
nolia Petroleum Co., 53 P.2d 669, 
176 Okl. 696—Anderson v. Miller, 
46 P.2d 499, 172 Okl. 480—King v. 
Turner. 284 P. 664, 109 Okl. 77— 
Mussellem v. Magnolia Petroleum 
Co., 231 P. 626, 107 Okl. 188—Sac 
City Canning Co. v. Griffin Gro¬ 
cery Co., 226 P. 702, 99 OkL 99. 

Or.—^Kinney v. Schlussel, 239 P. 818, 
116 Or. 376—Thompson Optical In¬ 
stitute V. Thompson 287 P. 966, 
119 Or. 262—^Arment v. Yamhill 
County, 48 P. 663, 28 Or. 474. 

Pa.—^Rau V. Wilkes-Barre & E. R. 
Co., 167 A 230, 811 Pa. 610—Mil¬ 
ler V. Miller. 131 A 286, 289, 284 
Pa. 414, citing Cozpns JuiSb 
Tena—Carolina Spruce Co. v. Black 
Mountain R. Co., 201 S.W. 164, 189 
Tenn. 137, error dismissed 89 S. 
Ct 184, 248 n.S, 697. 63 L.Ed. 489. 
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the intention of the parties,and this is especially 
true when the contract is attacked by one who has 
been benefited thereby the court cannot do 

violence to the plain and unambiguous meaning of 
the words in order to uphold the validity or legality 
of the contractus 

Good faith. Every contract implies good faith 
and fair dealing between the parties to it;^^ so, 


where an instrument is susceptible of two conflict¬ 
ing constructions, one of which imputes bad faith 
or fraud to one of the parties, and the other does 
not, the latter construction should be adopted.55 

Possibility of performnee. A construction which 
renders performance of the contract possible will be 
adopted, rather than one which renders its perform¬ 
ance impossible or meaningless,^® unless the latter 


Tex.-—wicks V. Comres, 221 S.W. 
938, 110 Tex. 532, answering cer¬ 
tified questions, Civ.App., 171 S. 
W. 774—City of Memphis v. Brow¬ 
der, Com.App., 12 S.W.2d 160, re¬ 
versing, Clv.App., 4 S.W.2d 614— 
Zapalac v. Travelers Ins. Co., Civ. 
App, 84 S.W.2d 818, error refused 
—Burnette v. Realty Trust Co.. 
Clv.App.} 74 S.W.2d 538, error re¬ 
fused—Shlve V. BraullE Inv. Co., 
Clv-app., 68 S.W.2d 664—Odell v. 
Commerce Farm Credit Co., Civ. 
App., 67 S.W.2d 626, affirmed, Com. 
App., 80 S.W.2d 296—Clement v. 
Scott, Clv.App., 60 S.W.2d 258, er¬ 
ror refused—^Morgan v. Steinberg, 
Clv.App., 22 S.W.2d 627—Maryland 
Casualty Co. v. Marshall, Clv.App., 
14 S.W.2d 337, error dismissed— 
Magnolia Petroleum Co. v. Stroud, 
Clv.App., 3 S.W.2d 462, 466. cit¬ 
ing OoTpvm Jnila—Sutton v. 
Wright & Sanders, dvjlpp., 280 S. 
W. 908—First Texas Prudential 
Ina Co. V. Sorley, Clv.App., 272 S. 
W. 846—^Trott v. Flato, Cfiv-App., 
244 S.W. 1086—a C. Slaughter 
Cattle Co. v. Potter County, Civ. 
App., 236 S.W, 295, affirmed Potter 
County V. C. C. Slaughter Cattle 
Co., ConuApp., 254 S.W. 776— 
Southland Life Ins. Co. v.,Hopkins, 
Clv.App., 219 S.W. 264, reversed 
on other grounds, Com.App., 244 S. 
W. 989—Dannel v. Sherman Trans¬ 
fer Co., Clv.App., 211 S.W. 297— 
McCoy V. Bankers’ Trust Co., Civ. 
App., 200 S.W. 1138, error refused. 
Wash.—McDonald v. Iiawrence, 170 
P. 676, 100 Wash. 216. 

W.Va—Wilson v. Riffle, 104 S.B. 286, 
87 W.Va, 160. 

WIs.—Pallange v, MueUer, 238 N.W. 
815, 206 Wis. 109, 80 A.L.R. 1454 
—^Trade Press Pub. Co, v. Moore, 
198 N.W. 507, 180 Wis. 449. 

18 C.J.. p 639 note 16. 

Besson, for mle is that parties to 
a contract are presumed to have 
contracted within the law. 

TJ.S.—^Lubbock Hotel Co. v. Guaran¬ 
ty Bank St Trust Co., CC.A.Tex., 
77 F.2d 152. 

OkL—Knebel v. Rennie, 209 P. 414, 87 
' OkL 186. 

TeXL^tar Refining Co. v. Butcher, 

' <Qtv.App.. 84 S.W.2d 303. 

3ieilt«r 'of credit rather than gnaxb 

< .'.antr' 

An Instrument given by a national 
bank 'w construed as >ln effect a 
letter of credit , xafher than a guar¬ 


anty, the guaranty of a national 
bank being ultra vires.—Border Nat. 
Bank of Bagle Pass, Tex. v. Ameri¬ 
can Nat. Bank of San Francisco, 
Cal., C.aA.Tex.. 282 F. 73. error dis¬ 
missed and certiorari denied 43 S. 
Ct 96. 260 U.S. 701, 732, 67 KEd. 
471. 

Contract for exchange of stock 
Where a contract for the exchange 
of stock could be construed as pro¬ 
viding for delivery and passage of 
title either In New York, in which 
case It would be valid, or in Cali¬ 
fornia, In which case It would he il¬ 
legal, the former construction was 
adopted.—Robbins v. Pacific Eastern 
Corporation, 65 P.2d 42, 8 CaL2d 
241. 

Bl. Cal.—Rabbltt V. Union Indem¬ 
nity Co.. 85 P.2d 1066, 140 CaLApp. 
676—^Merrlman v. Martin, 298 P. 
95, 113 CaLApp. 167—Town of Mill 
Valley v. Massachusetts Bonding 
& Insurance Co., 229 P. 891, 68 CaL 
App. 872. 

OkL—ProvIne v. Wilson, 80 P.2d 291.- 
Tex—Planters’ Oil Co. v. Gresham, 
CIv.App, 202 S.W. 146, error re¬ 
fused. * 

5dL Ga.—^Allen v. Sams, 120 S.E. 308, 
31 Ga.App. 405—M. C. Kiser Co. v. 
Padrlck, 118 SJl. 791, 80 Ga.App. 
642—Virginia Bridge, etc., Co. v. 
Crafts, 68 S.E. 822, 2 Ga.App. 126. 
"Courts of equity listen with cau¬ 
tion to the plea of public policy put 
forward by one who has had the ben¬ 
efit of performance and will not In¬ 
validate a contract on such plea if 
it Is reasonably possible to give It a 
construction by which its validity Is 
preserved.’’—Bausch & Lomb Opti¬ 
cal Co. V. W'ahlgren, D.CHL, 1 F. 
Supp. 799, 803, affirmed, CLCJL, 
Wahlgren v. Bausch & Lomb Opti¬ 
cal Co., 68 F.2d 660, certiorari denied 
64 S.Ct 774, 292 U.S. 639, 78 L.E<L 
1491, rehearing denied 64 S.Ct 862, 
292 U.S. 616, 78 L.Bd. 149L 
niegaUty not apparent 
An equity court .will not strain 
unduly to discern illegality, where 
none is apparent the behest of 
I parties privy to the alleged Illegal 
scheme.—Burk v. might 280 N.T. 
S. 696, 13,2 Misc. 758, reversed on oth¬ 
er ground 236 N.Y.S. 106, 226 App. 
|Div. 274. 

63L U.S.—Murray v. Chicago, St P., 
M. & O. Ry. Co., aCULUU 66 F.2d 
812. 


’ CaL—General Motors Acceptance 
Corporation v. Codlga, 216 P. 383. 
62 Cal.App. 117, followed In Gen¬ 
eral Motors Acceptance Corpora¬ 
tion V. Parker, 216 P. 884, 62 Cal 
App. 797. 

Colo.—Antero & Lost Park Reservoir 
Co. V. Lowe, 194 P. 946, 69 Colo. 
409. 

Mich.—Scripps V. Sweeney, 126 N. 
■ W. 72, 160 Mich. 148. 

Mont—Spaulding v. Malllet 188 P. 
477, 67 Mont 818. 

Or.—^Miller v. Gold Beach Packing 
Co., 282 P. 764, 121 Or. 802, 66 A, 
L.R. 858. 

Pa.—State Line & S. R. Co. v. Lehigh 
Valley R. Co., 120 A. 829, 277 Pa. 
227. 

Wis.-Fort Howard Paper Co. v. Pa¬ 
per Converting Mach. Co., 276 N. 
W. 18L 

54b Miss.—Darden v. American Ttawfr 
& Trust Co., 180 So. 607, 510, 168 
Miss. 742, citing Corpus Jnxls. 
N.T.—CampbeU v. State, 270 N.T. 

S. 222, 240 App.Dlv. 304. 

Or.—Salem King’s Products Co. v. 
Ramp, 196 P. 401, 409, 100 Or. 829, 
citing Corpus Juris. 

18 CJ". p 640 note 18. 

B5. IlL—Chicago Rj». Co. v. Morris, 
208 nLApp. 449. 

Ind.—Western & Southern Life Ina 
Co. V. Vale, 12 NJB.2d 850. 

Iowa,—Winfield State Bank v. SneU, 
226 N.W. 774, 208 Iowa 1086. 

Me.—^Leavens v. Metropolitan Life 
Ins. Co., 197 A. 809-^udkIna v. 
Chase, 128 A. 616, 128 Ma 483. 

N.Y.—^Binta v. Mld-Clty Park Cor¬ 
poration, 229 N.T.S. 890, 223 App. 
Dlv. 538. 

Ohio.—Slgman v. Rudolph Wurlltser 
Co., 11 N.E.2d 878, 67 Ohio App. 4 
-Wilson V. Rudolph Wurlltser 
Co.. 194 N.E. 441, 48 Ohio App, 
460. 

Or.—Salem King's Products Co. v. 
Ramp. 196 P. 401, 409, 100 Or. 329, 
citing Corpus Jhtla 
Tex—Fletcher v.* Ely, Clv.App., 68 
S.W.2d 817, 820, citing Corpns Ju- 
rla 

13 C.J. p 640 note 17.- 

B6. U.S.—E, L I)u Pont De Ne¬ 
mours & Co, V. Clalbome-Reno Co, 
GCJLIowa 64 F.2d 224; 89 A,L.R. 
288, certiorari denied 64 aCt 64. 
290 U.S. 646, 78 KEd. 661. 

Conn.—Edward De-V: Tompkins, Ina, 
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construction is absolutely necessary and it has 
been held that no matter how clear the ordinary 
significance of the words, they must not be given 
a meaning which, when applied to the subject mat¬ 
ter of the contract, will render performance im- 
possible.^® 

§ 319. Reason and Equity 

Where possible, a reasonable and equitable construc¬ 


tion will be given a contract; but harsh and unreason¬ 
able terms may not be Ignored or changed by the court 
contrary to the clear meaning of the language used and 
the intent of the parties. 

The words of a contract will be given a reason¬ 
able construction, where that is possible, rather than 
an unreasonable one,®® and the court will likewise 
endeavor to give a construction most equitable to 
the parties, and one which will not give one of 


y. City of Bridgeport, 110 A, 183, 
94 Conn. 669. 

Mass.— Talbot v. Rednallob Co., 186 
N.B. 273, 283 Mass. 225. 

Or.— Godlove v. Bussell, 293 P. 936, 
134 Or. 445. 

Tex.—Magnolia Petroleum Co. v. 
Stroud, Civ.App., 8 S.W.2d 462, 466, 
citing Corpus Josli. 

parfonnaaes held Intended 
In construing a contract, the court 
will take into cousideratlon the facts 
that "contracts are usually entered 
into . . . with the purpose that 
they shall be performed, and [that] 
there la an implied agreement that 
each party shall exercise good faith 
In trying to carry them out”—^Mar- 
rlnan Medical Supply v. Ft Dodge 
Serum Co., CCA^Minn., 47 F.2d 468, 
462. 

It Is not to ha prasnmad 

(1) That the parties Intended that 
an impossible thing should he done. 
—Blngell V. Royal Ins. Co., Ltd., 87 
A 966, 240 Pa. 412. 

(2) That the parties deliberately 
entered Into an agreement calling for 
an Impossible condition or event as 
a test of performance. 

Cal.—Sanders v, Clark, 29 Cal. 800 
—Danley v. Merced Irr. Diat, 243 
P. 676, 76 Cal.App. 62, followed In 
Kelsey v. Same, 248 P. 679, 76 Cal. 
App. 799. 

Tenn-—Smlthart v. John Hancock 
Mut Life Ins. Co., 71 S.W.2d 1069, 
167 Tenn. 513. 

87. Va.—^Hunter v. Hollingsworth, 
183 S.BI 508. 166 Ya. 588. 

68: n.S.—Colnmhus Constr. Co. v. 
Crane Co., m.. 98 P. 946, 40 C.C.A. 
36, rdiearing denied 101 F. 55. 41 
C.C.A 189. 

13 ai. p 640 note 21. 

88. U.S.—City of Orlando v. Mur- 
- phy, aCAFla., 84 P.2d 531, cer¬ 
tiorari denied Murphy v. City of 
Orlando, 67 S.CL 46, 299 U.S. 580, 

, 61 UM. 427—U. S., for Use and 
, Benefit of Pierce Steel Pile Cor¬ 
poration, V. L B. Miller, Ina, C, 
. CJLN.T., 81 P.2d S^Nicholson 
. Transit Co. v. Nlcholson-Hnlversal 
8. S. Go., D.aMlch., 43 F.2d 427, 
afBrmed, C.C.A, 60 P.2d 90—P. W. 
Brooks & Co. V. North Carolina 
PubUc Service do., C.GAN.a. 87 F. 
2d 220, affirming, D'.G, 82 F.2d 800, 


and certiorari denied 50 S.Ct 347, 
281 H.S. 741, 74 L.Bd. 1164—Rich¬ 
ardson V. Western Oil, Coal & In¬ 
vestment Co., C.C.AWyo., 3 P.2d 
403—U. S. V. Pour Parcels of Land 
In City of New York, D.C.N.T., 20 
P.Supp, 806—^American-West Afri¬ 
can Line, Inc., v. U. S., 76 CtCl. 
285,. certiorari denied 54 S.Ct 48, 
290 U.S. 828. 78 LuEd. 647. 

Ala.—Penn Mut Life Ins. Co. v. Pl- 
quett 155 So. 702. 229 Ala. 203— 
Oates V. Lee, 138 So. 44, 222 Ala. 
606. 

Cal.—^Robbins v. Pacific Eastern Cor¬ 
poration, 66 P.2d 42—^Anderson v. 
La Rlnconada Country Club, 40 P. 
2d 671, 4 CaLApp.2d 197—Ober- 
wlse V. Poulos, 12 P.2d 156, 124 
Cal.App. 247—Cole v. Low, 254 P. 
676, 81 Cal.App. 633—Nelson v. 
Dutton, 220 P. 12, 63 Cal.App. 717. 
Colo.—Fidelity & Deposit Co. of 
Maryland v. Hershey, 25 P.2d 178, 
98 Colo. 216—City & County of 
Denver v. Bowen, 184 P. 867, 67 
Colo. 815. 

Conn.—^New Haven Sand Blast Co. 
V. Dreisbach, 128 A 320, 102 Conn. 
169. 

Fla,—^Lee v. Clearwater Growers’ 
Ass’n, 111 So. 722. 98 Fla. 214. 
Ga.—Wells v. First Nat Exhibitors' 
Circuit 99 S.E. 615, 149 Ga. 200. 
ni.—Llewellyn v. Board of Educa¬ 
tion of * Clcero-Stickney High 
School Tp. Dlst, 154 N.E. 889, 324 
IIL 254. 

Iowa.—Charles Wells's Sons v. XJ. S. 
Fidelity & Guaranty Co., 219 N.W. 
411, 206 Iowa 1025. 

Ky.'—Caudill v. John P. (Jorxnan Coal 
Co., 46 aW.2d 98, 242 Ky. 294— 
Greasy Creek Coal & Land Co. v. 
Greasy Creek Coal Co., 7 S.W.2d 
858^ 226 Ky. 77—Wallace v. Cook, 
227 S.W. 279, 282, 190 Ky. 262, cit¬ 
ing Ooipus Juris. 

La.—Sporl v. New York Indemnity 
Co.. 145 So. 771, 176 La. 863. 
Masa—Standard Sanitary Mfg. Co. v. 
Hartfield Realty Co., 188 N.E. 220, 
284 Masa. 540—Clark v. State St 
Trust Co.. 169 N.E. 897, 270 Mass. 
140. 

Miss,—Grandberry v. Mortgage Bond 
& Trust Co., 132 So. 384, 159 Miss. 
460, followed In Graham v. Mis¬ 
sissippi Foundry & Machine 
Works, 142 So. 2. 163 Miss.‘822— 
Cltlsens' Bank v. Brazier, 127 So. 
' 716, 167 Misa 298.- 
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Mont—Capital Finance Corporation 

V. Metropolitan Life Ins. Co., 243 
P. 1061, 76 Mont 460. 

N.Y.—^People ex ret Wells & Newton 
Co. of New York v. Craig, 183 N. 
B. 419, 282 N.Y. 126, reversing 189 
N.Y.S. 324, 197 App.Div. 407—City 
of New York v. New York, W, & 
B. Ry. Co.. 281 N.Y.S. 364, 245 App. 
Div. 109, affirmed 4 N.B.2d 814, 272 
N.Y. 583—^Meers v. Mnnsch-Protz- 
mann Co., 217 N.Y.S. 256, 217 App. 
Div. 541—Cams v. Baaslck, 175 N. 
Y.S. 670, 187 App.Div. 280—Sperry 
& Hutchinson Co. v. Adam, Mel- 
dnlm & Anderson, 269 N.Y.S. 941, 
145 Mlse. 307—Collins v. Central 
Trust Co. of Rochester, 231 N.Y.S. 
251, 133 Mlsc. 93—Kavanaugh v. 
Cohoes Power & Light Corporation, 
187 N.Y.S. 216. 114 Misc. 590— 
Hanssel v. P. Tomasetti Contract¬ 
ing Corporation, 8 N.Y.S.2d 873— 
Tracy Development Co, v. Empire 
Gas & Electric Co.. 189 N.Y.S. 836. 
Ohio.—Ohio Crane Co. v. Hicks, 143 
NJ!. 388. 110 Ohio St 168. 

OkL—Watson v. Stone, 171 P. 336, 68 
OkL 33. 

Pa.—^Reilly v. City Deposit Bank & 
Trust Co., 186 A 620, 822 Pa 677, 
reversing 179 A 886,‘118 PaSuper. 

■ 222—Jessup & Moore Paper Co. v. 
Bryant Paper Co., 129 A 559, 283 
Pa 484. 

R.L—Gross v. Clark, 113 A 115, 43 
R.I. 389. 

Tex.—^Remington Rand v. Sugarland 
Industries, Civ.App., 122 S.W.2d 
729, error granted—Southwestern 
Life Ins. Co. v. Houston, ClvApp., 
121 S.W.2d 619. error refused— 
Marathon Oil Co. v. Edwards, Civ. 
App., 96 S.W.2d 561, error dis¬ 
missed—Senter v. Dixie Motor 
Coach Corporation, Civ.App., 67 S. 

W. 2d 346, denied second rehearing 
68 S.W.2d 1117, 97 S.W.2d 946— 
David V. Fort Worth Mut Benev. 
Ass’n, Civ.App., 296 S.W, 944— 
Nichols V. Lorens, dvAjpp., 337 S. 
W. 629. 

Wis.—Durbrow Commission Co. v, 
Donner, 229 N.W. 686, 20i Wis. 
176. 

18 C.J. p 640 note 22, 

Entire Oozptui Juris seetlou has 
been quoted In some cases. 

•RTftTi, —^Board of County Com’rs of 
Geary County v. State Highway 
Commlsslom 67 P.2d 82, 87, ' 148 
Kan. 976. ' 
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them an unfair or unreasonable adi'antage over the | other.*® So that interpretation which evolves the 


N.T.—Campbell v. State, 270 N.T.S. 

222, 227, 240 App.Div. 304. 

OkL—^National Products Co. v. Mag¬ 
nolia Petroleum Co., 6S P.2d 689, 
670, 175 Oku 596. 

S.C.~-Sauders v. General Motors Ac¬ 
ceptance Corporation. 185 S.B. 180, 
1S2, 180 S.C. 138. 

Tenn.—Securities Inv. Co. v. White, 
91 S.w.2d 681, 683, 19 Tenn.App. 
540. 

Seasonable meanlTig of all pxovL. 
Blons 

A construction which gives a rea¬ 
sonable meaning to all provisions of 
a contract will be preferred to one 
which leaves a portion of the writ¬ 
ing useless or inexplicable.—Arm¬ 
strong V. Standard Ice Co.. 195 A. 
171, 129 Pa.Super. 207. 

Seasonable purpose or intentton 

(1) Where language of instrument 
Is not clear beyond peradventure, 
that interpretation will commonly be 
adopted which will effectuate reason¬ 
able and enforceable purpose to ac¬ 
complish practical and stralefhtfor- 
ward end.—Agricultural Nat. Bank 
of Pittsfield V. Brennan, Maas., 3 N. 
E.2d 769. 

(2) The law Imputes to a party to 
an agreement the intention corre¬ 
sponding to the reasonable meaning 
of his words and acts.—Mendelsohn 
V. Mendelsohn, 207 P. 158, 104 Or. 
281. 

Tniderstaadlng of reasonable man 

(1) If language of contract is am¬ 
biguous, it should be read in sense 
in which prudent and reasonable man 
would have understood It—Lucas v. 
Ganley Bros., 206 N.W. 934, 166 
Minn. 7. 

(2) Instruments must be construed 
in light that parties might fairly and 
reasonably be expected to under¬ 
stand them.—Custelold Co, v. Grau- 
bard. 214 N.Y.S. 381, 126 Misc. 606. 
Sensible oonstruddou 

In construing a contract the court 
should seek a sensible meaning of 
the words employed and prefer a 
construction which accords with 
common sense. 

U.S.—J. A, La Porte Corporation v. 
Mayor and City Council of Balti¬ 
more, D.C.Md., 13 F.Supp. 796. 

Ey.—General Accident Fire & Life 
Assur. Corp. v. Louisville Home 
Telephone Co., 193 S.W. 1031, 176 
Ky. 96, L.ItA.1917D, 962. 

Mass.—Kennedy Bros. v. Bird, 192 
NJ3. 78, 287 Mass. 477—aark v. 
State St Trust Co., 169 N.B. 897, 
270 Mass. 140. 

ir.Y.—Heller v. Pope, 164 N.E. 881, 
250 N.Y. 132, affirming 226 N.Y.S. 
828, 222 App.Dlv. 738—WiUJain C. 
Atwater & Co. v. Panama "R. Co., 
169 N.EL 418, 246 N.Y. 619, revers¬ 
ing 218 N.Y.S. 988, 218 App.Dlv. 
716—Public Service Commission, 


Second Dlst, v. New York Cent. R. 
Co., 185 N.Y.S. 267. 193 App.Div, 
615, reversing 183 N.Y.S. 799, 112 
MIsc. 617, and affirmed 129 N.E. 
456, 230 N.Y. 149, 14 A.L,R. 449— 
In re New York Title & Mortgage 
Go.. Series N-75, S N.Y.S.2d 469, 

168 Misc. 89. 

60. U.S.—Richardson v. Western Oil, 
Coal & Investment Co., C.C.AWyo., 
8 F.2d 403—U. S. V. Four Parcels 
of Land In City of New York, D. 
C.N,Y., 20 P.Supp. 806—J. A. La 
Porte, Corporation v. Mayor and 
City Council of Baltimore, D.C. 
Md., 13 F.Supp. 795. 

Ala.—Oates v. Lee, 133 So. 44. 222 
Ala. 506—Lowery v. May, 104 So. 
51. 213 Ala. 66. 

Arlz.—State for Use and Benefit of 
Pierson v. C. G. Willis & Sons, 60 
P.2d 20, 46 Ariz. 217. 

Cal.—Nelson v. Dutton, 220 P, 12, 
63 Cal.App. 717. 

Ill.—Llewellyn v. Board of Educa¬ 
tion of Cicero-Stickney High 
School Tp. Dlst, 154 N.E. 889, 824 
Ill. 264. 

Ind.—^Western & Southern Life Ins. 

Co. V. Vale, 12 N.E.2d 360. 

Kan.—Berg v. Scully, 245 P. 119, 120 
Kan. 637. 

Ky.—Lockwood’s Trustee v. Lock- 
wood. 62 S,W.2d 1053. 250 Ky. 262 
—Becker v. Crabb, 4 S.W.2d 370, 
871, 223 Ky. 649, quoting Oozpns 
Juris—^Luten Bridge Co. v. Grant 
County, 267 S.W. 1082, 206 Ky. 
628—Wallace v. Cook, 227 S.W. 
279, 190 Ky. 262. 

La.—Coyle v. Louisiana Gas & Fuel 
Co., 144 So. 737, 176 La. 990. 
Mass..—Clark v. State St Trust Co., 

169 N.R 897, 270 Mass. 140. 

Miss.—McCain v. Lamar Life Ins. 

Co., 172 So. 496—Citizens' Bank v. 
Frazier, 127 So. 716, *167 Miss. 298. 
Mo.—Miller v. Bowen Coal & Mining 
Co., App., 40 S.W.2d 486. 

N.H.—^Moreau v. Palatine Ins. Co. of 
London, England, 151 A. 817, 84 N. 
H. 422. 

N.J.—^International Signal Co. v. 
Marconi Wireless Telegraph Co. of 
America, 104 A, 878, 89 N.J.Bq. 
319, affirmed International Radio 
Telegraph Co. v. Marconi Wireless 
Telegraph Co. of America, 106 A. 
891, 90 N.J.Eq. 271. 

N.Y.—Carter v. Bradlee, 280 N.Y.S. 
868, 245 App.DiY. 49, affirmed 200 
N.B. 48, 269 N.Y. 664—Wolkind v. 
Berman, 248 N.Y.S. 518, 282 App. 
DIv. 47—Columbus Spa v. Star Co., 
214 N.Y.S. 663, 216. App.Dlv. 218 
—Friedland v. Argentor Holding 
Corporation, 211 N.Y.S. 896, 214 
App.DIv. 242—Gillespie v. Gilles¬ 
pie. 210 N.Y.S. 308, 124 Misc. 881— 
Hanssel v. P. Tomajsetti Contract¬ 
ing Corporation, 8 N.Y.S.2d 873. 
Pa.—Smith v. Strldker, 186 A. 869, 
128 Pa.Super. 181—Johnspn y. Pry, 

740 


29 Pa.Dlst. 657, 561, quoting Cot^ 
pus Juris. 

R. L—Gross v. Clark, 113 A. 116, 43 
RI. 889. 

S. C.—Sanders v. General Motors Ac¬ 
ceptance Corporation, 186 S.E. 180 
180 S.C. 138. 

Tex.—^Remington Rand v. Sugarland 
Industries, CIv.App., 122 S.W.2d 
729, error granted—^Hotter Oil Cor¬ 
poration V. Hughes, Clv.App., 16 S. 
W.2d 901 — Dallas Opera House 
Ass’n V. Dallas Enterprises, Civ. 
App., 288 S.W. 666, affirmed, Com. 
App., 298 S.W. 397—Nichols v. 
Lorenz. Civ.App., 237 S.W. 629. 
W.Va. — Coms-Thomas Engineering 
& Construction Co. v. McDowell 
County Court 115 S.B. 462, 92 W. 
Va. 368. 

13 C.X p 641 note 28. 

Oonstmctioa oonsistent wUh tight 
and Justice is favored where two 
interpretations are possible. 

U.S. — Charles Ward Engineering 
Works V. U. S., 78 CtCl. 567— 
Marietta Mfg. Co. v. U. S., 78 Ct 
CL 628. 

La.—^Ascension Red Cypress Co. v. 
New River Drainage Dist, 90 So, 
166, 149 La. 764—Terrell v. Alex¬ 
andria Auto Co., 125 So. 767, 12 La. 
App. 625. 

Tex.—Turner v. Cochran, CIvJipp., 
67 S.W.2d 305, error dismissed. 

Va.—Seward v. American Hardware 
Co., 171 S.B. 660, 161 Va. 610— 
Chesapeake & Potomac Telephone 
Co. V. Wythe Mut Telephone Co., 
129 S.E. 389, 142 Va. 629. 

Wash.—^Asla Inv. Co. v. Levin, 204 
P. 808, 118 Wash. 620, 32 A.L.R 
578. 

ConstrnctioiL plaolng one party at 
xoeroy of other should be avoided. 
—Luftig V. Travelers Ins. Co., 2 N. 
Y.S.2d 904, 263 App.Dlv. 538—Camp¬ 
bell V. State, 270 N.Y.S. 222, 240 App. 
Dlv. 304—Wilson & English Const 
Co. V. New York Cent R. Co., 269 
N.Y.S. 874, 240 App.Dlv. 479—Clay- 
burgh V. Clayburgh, 218 N.Y.S. 467, 
218 App.Div. 411—Cole v. Manufac¬ 
turers Trust Co.. 299 N.Y.S. 418, 164 
Misc. 741. 

Karsh and repugnant interpreta¬ 
tions of written instrument are not 
looked on with favor.—^Massachu¬ 
setts Bonding & Insurance Co. v. 
Concrete Steel Bridge Co., C.C.AW. 
Va., 37 P.2d 696. 

Hntuality of obligation 
Equity and good conscience sug^ 
gest a mutuality of obligation in a 
contract unless the contrary express¬ 
ly or by necessary implication ap¬ 
pears.—Martinez v. Rocky Mountain 
& 8. P. Ry. Co., 47 P.2d 908, 89 
N.M. 377. 

Parties havs squal rights under 
the contract—^Talbott v. Whltestone 
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more reasonable and probable contract should be result should be avoided.®^ it is not the province 
adopted,*^ and a construction leading to an absurd of a court, however, to change the terms of a con- 


Reclamatlon Dist., 281 P. 11, 154 
Wash. 102. 

^assTunptlon 

Attempt to drive hard bargain and 
to conceal such purpose by use of 
obscure language In contract will not 
be assumed.—Douglas v. D. S. Fidel¬ 
ity & Guaranty Co., 127 A. 708, 81 
N.H. 871, 37 A.L.R. 1477. 

latent must he dear before court 
will enforce contract giving one par¬ 
ty an unfair advantage. 

U.S.—A. La Porte Corporation v. 
Mayor and City Council of Balti¬ 
more, D.C.Md., 18 F.Supp. 796. 
Ala— Patterson v. Atlantic Coast 
Line B. Co., 81 So. 86, 202 Ala. 
588. 

ttL TT.S.—Champlln v. Commissioner 
of Internal Revenue, C.CA-, 71 P. 
2d 23—W. J. Foye Lumber Co. v. 
Pennsylvania R. Co., C.C.A-Neb., 
10 r.2d 437, certiorari denied 46 
S.Ct 632, 271 U.S. 681, 70 L.Hd. 
1149—TJ. S. V. Pour Parcels of 
‘ Land In City of New York, D.C. 
N.T., 20 P.Supp. 306—^Nederlandsch 
' Amerikaansche Stoomvaart Maat- 
chapplj V. Stevedores’ & Long¬ 
shoremen’s Benev. Soc., D.C.La., 
265 P. 397—Star-Chronicle Pub. 
Co. V. New York Evening Post, 
N.Y., 266 P. 436, 167 C.C.A, 563. 
Ark.—Love v. Couch, 28 S.W.2d 1067, 
181 Ark. 994. 

Cal.—Robbins v. Pacific Eastern Cor¬ 
poration, 66 P.2d 42—^Yeremian v. 
Turlock Dehydrating & Packing 
Co., App., 85 P.2d 616—Cole v. 
Low, 254 P. 676, 81 Cal.App. 688. 
Conn.—^Hodgman v. Citizens’ Public 
ntllltles, 148. A. 658, 110 Conn. 
671 — Peoples v. New England 
Lumber & Box Co., 142 A. 887, 107 
Conn. 724. 

Del.—Holland v. Nationefi Automo¬ 
tive Fibres, Ch., 194 A. 124. 

Fla.—Holmes v. Kilgore, 103 So. 825, 
89 Fla 194. 

Mo.—^Mecartney v. Guardian Trust 
Co., 202 S.W. 1181, 274 Mo. 224— 
Stockham v. Leach, 238 S.W. 858, 
210 Mo.App. 407—White v. Mur¬ 
phy, App., 286 S.W. 674. 

N.H.—Guay v. Brotherhood Bldg. 
Ass’n, 168 A. 900. 

N.J.—Cameron v. International Alll- 
• ance of Theatrical Stage Em¬ 
ployees and Moving Picture Oper¬ 
ators of U. S. and Canada, Local 
Union No. 884 of Hudson County, 
183 A 167, .119 N.J.H(L 677, certio¬ 
rari denied International Alliance 
of Theatrical Stage Employees v. 
Cameron, 56 S.Ct 681, 298 U.S. 659, 
80 L.Ed. 1385. ' 

N.Y.—Aldrich v. New York Life Ins. 
Co., 139 N.E. 246, 236 N.Y. 214, 
reversing 194 N.Y.S. 711, 201 App. 
Div. 677, reargument denied 142 
N.E. 262, 236 N.Y. 607—Flelsch- 


man v. Purgueson, 119 N.B. 400, 
223 N.Y. 235, reversing 160 N.Y. 
S. 387, 174 App.Div. 310—Miller v. 
John Hancock Mut Life Ins. Co. 
of Boston, Mass., 277 N.Y.S. 244, 
154 Misc. 816—Hanssel v. P. To- 
masetti Contracting Corporation, 8 
N.Y.S.2d 873. 

OkL—Anderson r. Miller. 46 P.2d 499, 
172 Okl. 480—King v- Turner, 234 
P. 664, 109 Okl. 77—Iron Mountain 
Oil Co. V. Edwards, 227 P. IBO, 100 
Okl. 4—Sac City Canning Co. v. 
Grlfiln Grocery Co., 225 P. 702, 99 
Okl. 99—^Fairbanks, Morse & Co. v. 
Miller, 196 P. 1083, 80 Okl. 265— 
Withington v. Gypsy Oil Co., 172 
P. 634. 68 Okl. 138. 

Pa.—Hempfleld Tp. School Diet v. 
Cavalier, 164 A 602, 309 Pa. 460 
-^Tohnson v. Pry, 29 Pa.Dist 567, 
561, quoting Corpus Juris. 

S.C.—Chatfield-Woods Co. v. Harley, 
117 S.H. 539, 541. 124 8.0 280, 
citing Corpus Juris. 

Tex.—Southwestern Life Ins. Co. v. 
Houston, Civ.App., 121 S.W.2d 619, 
error refused—^Nichols v. Lorenz, 
Civ.App., 237 S.W. 629, 

Va,—Harmon v. Farm Bureau Mut 
Automobile Ins. Co., 200 S.E. 816. 
Wash.—Jacobs v. Teachout, 219 P. 
88, 126 Wash. 669. 

9 C.J. p 7(i7 note 92-t-18 C.J. p 641 
note 24. 

Beasonabla, rather than unusual 
exferaordiiiLaxy, contract 
Where one construction of contract 
would make it unusual and extraor¬ 
dinary, while another, equally con¬ 
sistent with its language, would 
make it reasonable. Just and fair, 
latter must pirevalL 
Cal.—Stoddart v. Golden, 178 P. 707, 

179 Cal. 663, 8 AL.R. 1060—South¬ 
ern Surety Co. v. Bank of Lassen 
County, 4 P.2d 962, 118 Cal.App. 
149—Van Demark v. California 
Home Extension Ass’n, 186 P. 866, 
43 CaLApp. 686. 

Ind.—Thomas v. Hennes, 136 N.E. 
392, 78 Ind.App. 275. 

R. L—Wall & Co. Y. Imperial Print¬ 
ing & Finishing Co., 166 A 898. 

S. C.—Sanders v. General Motors Ac¬ 
ceptance Corporation, 186 S.E. 180, 

180 S.a 138. 

Tenn. — Nashville Terminal Co. v. 
Tenn. Central Ry. Co., 2 TennAPp. 
646, 

Wls.—^Bank of Cashton v. La Crosse 
County Scandinavian Town Mut 
Ins. Co., 267 N.W. 461, 216 Wis. 
618. 

Probability 

The meaning of a contract may 
frequently be determined by resort 
to the doctrine of probability.—^Lee- 
zer V. Fluhart, 178 P. 817, 106 Wash. 
618. 


Where strict ooiurtmotloiL wonU 
make contract unreasonablef it will 
be construed liberally.—^Raw Silk 
Trading Co. v. Katz, 194 N.Y.S. 638, 
201 APP.D1V. 713. 

Presumption 

(1) It Is presumed that parties in¬ 
tended to make a reasonable and 
rational contract.—^Lowery v. May, 
104 So. 6, 213 Ala. 66. 

(2) Only the terms they employ 
can invite or Justify a conclusion to 
the contrary.-Burton v. Steverson, 
91 So. 74. 208 Ala. 608. 

(3) Contracting parties usually 
engage on rational considerations 
and to reasonable effects and ends, 
and, when the courts find it neces¬ 
sary to construe instruments of ob¬ 
ligation, it is ever proper and often 
essential for them to assume, at 
least prlma facie, that the unreason¬ 
able and irrational was not the con¬ 
tractual Intent—Smith Sons Lum¬ 
ber Co. v. Steiner, Crum & Weil, 86 
So. 768, 204 Ala. 306. 

es. U.S.—U. S. Colloid Mill Corpo¬ 
ration V. Myers, D.C.N.Y,, 6 F. 
Supp. 283. 

Ark.—Eason v. Simon. 28 S.W.2d 
986, 180 Ark. 885. 

Cal.—White v. Cascade Oil Co., 68 
F.2d 994. 14 Cal.App.2d 695. 

HI.—^Llewellyn v. Board of Educa¬ 
tion of Clcero-Stlckney High 
School Tp. DIst, 154 N.E. 889, 891, 
324 Ill. 264, citing Corpus Juris. 
Kan.—^Brooks v. Mull, 78 P.2d 879, 
883, 147 Kan. 740, citing Corpus 
Juris. 

Minn.—^Mead v. Seaboard Surety Co., 
270 N.W. 663, 198 Minn. 476—Bur¬ 
nett V. Hopwood, 244 N.W, 254, 
187 Minn. 7—McCrea v. First Nat 
Bank, 203 N.W. 220, 162 Minn. 455. 
Pa.—Harrlty v. Continental-Equita¬ 
ble Title & Trust Co., 124 A 493, 
280 Pa. 237—Johnson v. Pry, 29 
Pa.Dist 557, 661, quoting Corpus 
Juris. 

S.C.—Sanders v. General Motors Ac¬ 
ceptance Corporation, 185 S.B. 180, 
180 S.C. 138. 

Tex.—^Nichols V. Lorenz, Clv.App., 
237 S.W. 629. 

W.Va.—^Leckle v. Bray, W.Va., 113 
S.E. 746, 748, 91 W.Va. 466, citing 
Corpus Juris. 

Wyo.—Pacifle-Wyoming Oil Co. v. 
Carter Oil Co., 226 P. 193, 81 Wyo. 
314, rehearing denied 228 P. 284, 
81 Wyo. 452, 

13 C.J. p 641 note 26. 

Sldloulous oonstmotlou will not be 
placed on' the language of a con- 
tract-HaU v, Wilson, 277 IlLApp. 
601. 

Saoilfloe of human lives 
Courts do not Interpret contracts 
as calling for literal adherence to 
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tract which has been entered into, even though it 
may be a harsh and an unreasonable one; nor will 
the dictates of equity be followed if by so doing the 
terms of a contract are ignored, for the folly or 
wisdom of a contract is not for the court to pass 
upon; its terms, however onerous they may be, 
must be enforced if such is the clear meaning of the 
language used, and the intention of the parties us¬ 
ing that language.®^ 

§ 320. -Against Forfeiture 

Whenever reasonably possible, a construction against 
a forfeiture will be adopted. To this end, a contract will 


be construed not to provide for a forfeiture unless there 
Is a clear expression or manifestation of the Intent of the 
parties in this respect; and, where the contract does so 
provide, the provision will be strictly construed. 

Forfeitures by implication or construction are not 
favored and a construction entailing a forfeiture 
will not be given a contract unless no other con¬ 
struction is reasonably possible;®® where the con¬ 
tract is susceptible of two constructions, one of 
which Mihll work a forfeiture and the other will not, 
that construction should be adopted which will pre¬ 
vent the forfeiture and preserve the rights of the 
parties,®® provided such construction is within the 
bounds of reason and fairness.®^ The contract will 


their language, when auch adherence 
means sacrifice of human llves.-^ 
Havens v. Strayer, 193 A. 18, 826 Pa. 
663. 

Some statutes relieve the courts of 
the obligation of enforcing written 
contracts when to do so would lead 
to absurd consequences.—Ouy Ii. 
Deano, Inc. v. Michel, 185 So. 9, 191 
La. 238. annulling 181 So. 651. 

63L n.S.—in re American Motor 
Products Corporation, C.CA.N.T., 

98 F.2d 774—Northern Pac. Ry. Co. 
V. Twohy Bros. Co., C.CA.Or., 95 
r.2d 220—Orr v. Mutual Life Ins. 
Co. of New York, D.C.Mo., 67 P,2d 
901, afilnmed, C.C.A-, 64 P.2d 661— 
Columbia Gas Const Co. v. Hol¬ 
brook, C.aA.Ky., 81 F.2d 417— 
United Const, Co. v. Haverhill, N. 
a, CC.A.Vt, 32 P.2d 266—U. S, 
V. Bethlehem Steel Corporation, D. 
C.Pa., 23 F.Supp. 676—^Blectrlcal 
Research Products v. Home 
Amusement Co., D.C.OkL, 6 F.Supp, 
367, 872, quoting Ooipos Joxls. 

Ala.—^Loveman, Joseph & Loeb v. 
New Amsterdam Cas. Co., 173 So. 
7. 10, 288 Ala. 618, clUng Oozpus 
Jtuda—Sovereign Camp, W. O. W, 
V. Miller. 164 So. 742, 744, 281 Ala. 
298. citing Corpus' Juris—McOlf- 
ford V. Protective Life Ins. Co., 
161 So. 849, 852. 227 Ala 688, cit¬ 
ing Corpus Juris—Oates v. Lee, 
133 So. 44, 46, 822 Ala 506, citing 
Corpus Juris—Union Central Re¬ 
lief Asa’n V. Thomas, 106 So. 138, 
213 Ala 666. 

Cal—Ogburn v. Travelers* Ins. Co., 
276 P. 1004, 207 Cal 60—McAllis¬ 
ter V. Drapean. App., 85 P.2d 528 
—Francisco v. Schlelsch^r, 196 P. 
691, 50 CalApp. 670. 

Comk—^Lakltscb v. Brand, 121 A. 866, 

99 Conn. 888. 

Fla—Fierce v. Isaacs 184 So. 609. 
ni— Carey v. White, 116 N.B. 140, 
<278 m. 474. 

Ivd.—Pottenger v. Bond, 142 N.E. 

' 621, quoting Corpua Juris. 

Iowa—Thompson v. Hlrt, 191 N.W. 
865, 195 Iowa 682. 

Ely.—Z>ttpre v, Hortsman, IS S.W.2d 
236; m Ey. m ‘ 


La—Union Tank Car Co. v. Louisi¬ 
ana Oil Refining Corp., 165 So. 638, 
641, 184 La 121, quoting Corpus 
Juds—Salles v. Stafford, Derbes & 
Roy, 137 So. 62. 173 La 361, an¬ 
nulling Judgment 182 So. 140,17 La 
App. 440. 

Md.—Landwehr v. Continental Life 
Ins. Co., 160 A. 732, 159 Md. 207, 
70 A.L.R. 1249. 

N.X—Briggs v. United Shoe Machin¬ 
ery Corporation. 114 A. 638, 92 N. 
J.Eq. 277. certiorari denied 41 S.Ct. 
149, 254 U.S.. 668, 65 L.Ed. 459. 

N.Y. — Zimmerman v, Roessler & 
Hasslacher Chemical Co., 207 N.T. 
S. 370, 211 App.Div. 321, affirmed 
148 N.E. 659, 240 N.Y. 501, motion 
granted 160 N.B. 684, 241 N.Y. 612 
—Johnson v. City of New York, 181 
N.T.S, 187, 191 App.DIv. 205, af¬ 
firmed 132 N.B. 890, 231 N.Y. 564— 
Guarlsco v. Massachusetts Bond¬ 
ing & Insurance Co., 4 N.Y.S.2d 
788, 167 Mlsa 875. 

N.C.—^Belk's Department Store of 
New Bern, N. C. v. George Wash¬ 
ington Fire Ina Co., 180 S.H. 68, 
208 N.C. 267. 

Ohio.—Ohio Crane Co. v. HIcka 148 
N.1L 888, 110 Ohio St 168. 

Okl.—Qvosdanovlc v. McCracken, 44 
P.2d 1, 2. 172 OkL 111, quoting 
Corpus Juris—Testerman v. Burt, 
289 P. 316, 143 Okl. 220-lBankers’ 
Reserve Life Co. v. Rice, 226 P. 
824, 99 OkL 184—Goble v. Bell Oil 
& Gas Co., 223 P. 871, 97 Okl. 261 
—Gypsy Oil Co. ▼. Ponder, 218 P. 
663, 92 OkL 181. 

Pa — Sanford-Day Iron Works v. 
Fancy Hill Coal Co., 188 A. 770, 
321 Pa 204. 

Tena—Smlthart v. John Hancock 
Mut Life Ina Co., 71 S.W.2d 1069, 
167 Tenn. 618. 

Tex.—Sweetwater Progressive Mut 
Life & Accident Ass’n v. AUison, 
Civj^p., S3 S.W.2d 1107, 1112, 
quoting Corpus aroris. 

Va—Pierce Oil Corporation v. Voran, 
Ya. 113 SJBL 247, 264, 186 Ya 416, 
quoting Corpus Juris. 

13 CJ. p 543 note 29. 

M. Conn.—^Elberton Cotton Mills v. 

. Indemnity Ins. Co. of North Amer¬ 


ica 145 A. 33, 108 Cona 707, 62 
A.L.R. 926. 

Iowa—Converse v. Elliott, 206 N.W. 
867, 200 Iowa 1023. 

65. CaL—^Nelson v. Schoettgen, 86 
P.2d 665, 1 Cal.App.2d 418—Mc¬ 
Pherson V. Empire Gas & Fuel Ca, 
10 P.Sd 146, 122 CaLApp. 466. 

S.C.—McManaway v. Clapp, 148 S.E. 
18, 150 S.C. 249. 

Tex.—Automobile Ins. Co. v. Teagua 
Com.App., 37 'S.W.2d 161, modify¬ 
ing 32 S.W.2d 824, and reversing, 
av.App., 19 S.W.2d 699—nilnois 
Bankers Life Assur. Co. v. Payne, 
Clv.App., 98 S.W.2d 576, error dis¬ 
missed. 

66. Aria—Phoenix Title & Trust Co. 

V. Horwath, 19 P.Sd 82, 41 Aria 
417. * 

Colo.—Reliance Life Ina Co. v. Wol- 
vertoa 296 P. 798, 88 Colo. 853. 

Ind.—Western ft Southern Life Ina 
Co. V. Yale, 12 N.B.2d 360—An¬ 
drews V. Public Sav. Ina Co. of 
America 141 N.E. 646, 80 IndLApp. 
537. 

Ky.—Morrison v. Mcj^avid, 3 S.W.M 
1083, 1090, 228 Ey. 413, quoting 
Corpus Juris—Papanla v. Papas, 
273 S.W. 24, 209 Ey. 562. 

Mo.—^Haeffner v. A. P. Green Fire 
Brick Co., 76 S.W.2d 122, 126, cit¬ 
ing Corpus Juris—Panas v. Bopp, 
App., 16 S.W.2d 664. 

Mont—^Montana Consolidated Mines 
Corporation'v.‘O'Connell, 86 P.2d 
846, 848, quoting Corpus Jnrla 

N.J.—Basic Iron Ore Co. v. Dahlke, 
152 A. 78, 108 N.J.Eq. 68. 

Pa—Hlld V. Dunn, 166 A. 228, 310 
Pa 289—Anstead v. Cook, 140 A: 
139, 140. 291 Pa 835. cldng Corpus 
Juris. 

Tex.—City of Aransas Pass v. Ha- 
mon & Griffith, Clv.App., 104 S. 

W. 2d 898. 894, citing Corpus Jiu 
rls—Adams v. Fidelity Lumber 
Co., C1V.APP., 201 S.W. 1084, error 
refused. 

18 C.J. p 641 note 26. 

ef7. S.D.—Lyke v. First Nat Life ft 
Accident Ina Co., 171 N.W. 60S, 
41 S.D. 627. 

Tex.—Cammack v. R-L Lumber Ca, 
CfvJtpp., 268 EW. 488. 
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not be construed to provide for a forfeiture unless 
it is clear, from the language thereof, that the par¬ 
ties intended so to provide and even where there 
is a provision for a forfeiture, it will be strictly 
construed®® against the party who invokes it^O and 
for whose benefit it was inserted in the contract, 
even though another provision to which the forfei¬ 
ture provision is annexed may be liberally construed 
for the purpose of determining whether or not it im¬ 
poses an obligation for the breach of which an ac¬ 
tion for damages may be brought.'^® Certainly the 


court will not give a strained construction to a con- 
tract,'^3 or extend the plain and ordinary meaning 
of the words employed therein,for the purpose 
of establishing or supporting a forfeiture. A pro¬ 
vision intended to prevent a forfeiture will, on the 
contrary, be upheld if possible.^® 

However, the rule of strict construction of a for¬ 
feiture provision, stated above, does not require the 
court to resort to a strained construction defeating 
the clearly expressed intention of the parties,'^® nor 


ea Axk.—Security Life Ins. Co. of 
America v. Matthews, 12 S-W.2d 
866, 178 Ark. 776—^McClain v. Re¬ 
liance Life Ins. Co., 280 8.W. 15. 
170 Ark. 478—^Missouri State Life 
Ins. Co. V. Miller. 260 S.W. 706, 16S 
Art' 480. 

Colo.—J. L Case Threshing Mach. 
Co. V. Tale, 197 P. 764, 70 Colo. 
67. 

Idaho.—Foster v. Warner, 249 P. 771, 
42 Idaho 729—^La Shonse v. Her¬ 
rick, 226 P. 1019, 89 Idaho 67. 

IlL—Sears, Roebuck & Co. v. Hig- 
bee, 226 IlLApp. 197. 

Ind,—Standard Life Ins. Co. v. Grigs¬ 
by. 140 N.E. 457, 80 IndApp. 231. 

Ky.—Yorkshire Ins. Co. v. Kirtley, 
4? S.W.2d 922, 243 Ky. 162. 

Mo.—Allen v. Meredith, App., 32 S. 
W.2d 108. 

Nev.—Clark v. Lbndon Assur. Cor¬ 
poration, 196 P. 809, 44 Nev. 369. 

N.J.—Schmldlg v. O’Baggy, 187 A. 
660. 6 N.J.Mlac. 664. 

Fa.—Blue Ridge Metal Mfg. Co. v. 
Proctor. 194 A 669. 327 Pa. 424 
—Baldwin v. American Motor Sales 
Co., 163 A 607, 809 Pa. 276—Roe- 
ser V. National Life Ins. Co., 176 
A 887, 116 Pa.Super. 409. 

R.L—Rhode Island Hospital Trust 
Co. V. J. B, Famum Co., 191 A 608. 

Tex.—Ryan v. Kent, CorauApp., 36 
8.W.2d 1007, reversing Kent v. Ry¬ 
an. ClvApp., 20 S.W.2d 1099—Un¬ 
ion Sulphur Co. V. Texas Gulf Sul¬ 
phur Co., Cly.App., 42 S.W.2d 182, 
error refused—Ross v. McCall, Civ. 
App., 283 S.W. 891—Small-Lsmch 
Co. V. Midwest & Gulf Co. of Texas 
Trust Bstate, Civ.App., 269 S.W. 
163. 

Utah.—Howorth v. Mills, 221 P. 166, 
62 Utah 67A 

JLgreemeat for forfeiture will not he 
Implied 

U.S.—Seattle Rialto Theatre Co, v. 
Heritage. CGAWash., 4 F.2d 668. 

. denying petition to revise and dis¬ 
missing appeal, D.C., In re Stamm, 
298 F. 809. 

A doubtfal pxovlsloxi. will be re¬ 
solved against the right to a forfei¬ 
ture. 

Ala.-^unt6r-Benn & Co. Company 

V. Bassett Lumber Co., 139 So. 848, 
224 Ala. 216.. 


, CaL—Retalofl v. Smith, 349 P. 886, 79 
CaLApp. 443. 

Del.—Old Time Petroleum Co. v. TUr- 
col. 166-A 601, 18 DeLCh. 121. 
N.T.—Jessar Realty Corporation v. | 
I Louis Friedman Realty Co., 236 N. 
Y.S. 666, 227 App.Div. 738, reversed 
on other grounds 171 N.E. 62, 263 
N.T. 298. 

Tex.—Decker v. Elrllcks, 216 S.W. 
386, 110 Tex. 90, affirming, Kirlicks 
V. Texas Co., ClvApp., 201 S.W. 
687. 

FoxfeiiTixe of periodical payments 
for entire period of contract does not 
result from a breach covering only 
part of the period, in the absence of 
an express agreement for such for¬ 
feiture.—Princess Amusement Co. v. 
Wells, CCA-Tenn., 271 F. 226, certio¬ 
rari denied 41 S.Ct 628, 266 U.S. 701, 
66 L.Hd. 1178. 

«9. U.S.—Texas Co. v. Pensacola 
Maritime Corporation, (XC-AFla., 
279 F. 19. 

Ala.—^Hunter-Benn & Co. Company v, 
Bassett Lumber Co., 139 So. 848, 
224 Ala. 216—Protective Life Ins. 
Co. V. Thomas, 134 So. 488, 489, 
223 Ala. 106, citing Corpus Juris. 
CaL—Bank of America of California 
V. Rles, 16 F.2d 1018, 128 Cal.App. 
75—Bayside Land Co. v. Dabney, 
266 P. 664, 90 CeLApp. 122. 

Colo.—Operative Service Corporation 
V. McIntyre Pump Co., 277 P. 773, 
86 (?olo. 619—Phares v. Don Car¬ 
los, 208 P. 468, 71 Colo. 608. 

Ga.—^De. Lamar v. Fidelity Loan & 
Investment Co., 128 S.E. 116, 168 
Gs. 861. 

Mich.—^Tierney v. McKay, 206 N.W. 
326, 232 Mich. 609—Bonham v. 
Northwestern Nat Ins. Co., 202 
N.W. 996, 230 Mich. 349. 

N.J.—Sparks v. Lorentowlca, 146 A 
667, 106 NtLEoi. 18, affirmed and 
modified 160 A 861, 106 N.J.Eki. 
178. 

Pa.—Warfield v. Kelly, 106 A 72, 262 
Pa. 482. 

Tex.—Great Southern Life Ins. Co. 
V. Alcorn,,Civ.App., 80 S.W.2d 429, 
error refused—Texas Mut Life 
Ins. Ass'n v. Adams, ClvApp., 77 
S.W.2d 681, error dismissed. 

Whare forfeiture wUl xosnlt in isu 
egultaUa loss, the agreement pro- 
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vlding therefor must be strictly con¬ 
strued.—Penn-Ohio Gas Co. V. 
Franks’ Heirs, 186 A 280, 322 Pa. 
238. 

Bestrsdnt to teohnloal Umlts 
The right to a forfeiture created 
by contract should be restrained to 
the most technical limits of the 
terms and conditionij on which the 
right Is to be exercised.—^Downing 

V. Cutting Packing, 190 P. 456. 188 
Cal. 91—^Booth v. Los Angeles Coun¬ 
ty, 12 P.2d 72, 124 Cal.App. 269. 
Strict construction of conditions sub¬ 
sequent relied on to work forfei¬ 
ture see infra { 407. 

7a Ky.—Hogg V. Forsythe, 248 S. 

W. 1008, 198 Ky. 462. 

Bspeoially where stipulations are 
founded on ue» delay 
Ky.—Brotherhood of Railroad Train¬ 
men V. Woods, 76 S.WJd 911, 266 
Ky. 613. 

71. Cal.—^Miller v. Modem Motor Co. 
of Glendale. 290 P..122, 107 CaLApp. 
38. 

Idaho.—^Abercrombie v. Stoddard. 228 
P. 232, 39 Idaho 146. 

Ky.—^Kochum v. Bsell, 277 S.W. 497, 
211 Ky. 427. 

Mont.—^Estabrook v. Sonstelle, 284 P. 
147, 86 Mont. 436. 

W. Va.—^Blckel v. Sheppard, 127 S.B. 
41, 98 W.Va. 806—Peerless Carbon 
Black Co. V. GUlesple, 106 S.E. 517, 
87 W.Va: 441. 

7a. W.Va.—Peerless Carbon Black 
Co. V. Gillespie, supra. 

73. N.T.—Nosonowltz v. Eagle In¬ 
demnity Co., 282 N.T.S. 643. 133 
Mlsc. 667. 

7*. Ky.—^Rhode Island Ins. Co. v. 
Wurtman, 98 S.W.2d 29, 266 Ky. 
836. 

Mo.—Albers v. St Louis Merchants’ 
Bxch., 120 S.W. 139. 140 MoApp. 
446. 

76. U.S.—King V. U. S., 87 Cta. 428. 

76. CaL—Troughton v. Eakle, 208 P. 

161, 68 CalApp. 161. 

Kfl.Ti. —Citizens- Building & Loan 
Ass’n of Emporia v. Jones, 87 P.2d 
633, 636; 149 Kan. 802, citing (jksv 
ptls Jnzis. 
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does the court’s abhorrence of forfeitures permit it 
to substitute a contract for the one entered into^^ 
or to make another contract for the parties after a 
forfeiture has been declared in the manner pre¬ 
scribed by the contract*^* 

§ 321. Nature and Object of Agreenaent and 
Situation of Parties 

Wher« the language of a contract (s auaceptible of 
more than one interpretation, but not otherwise, the 


court, In ascertaining the Intention of the parties, may 
and should consider, and construe the contract in the 
light of the situation and relation of the parties and the 
circumstances surrounding them at the time of making 
the contract, the nature and situation of the subject mat¬ 
ter, and the apparent purpose of making the contract. 

In arriving at the intention of the parties, where 
the language of a contract is susceptible of more 
than one construction, it may and should be con¬ 
strued in the light of the circumstances surround¬ 
ing them at the time it is made,'^9 it being the right 


77. S.C.—Smith v. Equitable Life 
Assur. Soc. of U. S., 196 S.B. 879, 
187 S.a 251. 

Couxt wlU not rewrite contract in 
order to avoid a forfeiture provided 
for.—Chicago Trust Co. v. 12-14 
West Washington St. Bldg. Corpora¬ 
tion, 278 I11.APP. 117. 

7& III—Johnson v. Crouch, 166 N.E. 
764, 325 Ill. 559. 

79. U.S.—ShiUlnglaw v. Commis¬ 
sioner of Internal Revenue. C.C.A., 
99 P.2d 87, certiorari denied 59 S. 
CL 484—^Mercantile Home Bank & 
Trust Co. V. U. S., C.C.A.M 0 ., 96 
r.2d 666—Chicago Title & Trust 
Co. V. Fox Theatres Corporation, 
aC.A.N.T., 91 F.2d 907, reversing, 
D.C., 16 P.Supp. 109—Brlcknell v. 
St. Joseph Stock Yards Bank. C.C. 
A.Neb.. 81 F.2d 471—Gilmartin 
Princeton Bank & Trust Co., C.C. 
A.W.Va., 80 P.2d ISO^Indemnity 
Ins. Co. of North America v. Sloan, 
C.C.A.Md., 68 F.2d 222, certiorari 
denied 64 S.Ct 630, 292 U.S. 625, 
• 78 L.Bd. 1480—Operators' Oil Co. 
V. Barbre, aC.A.OkL, 65 F.2d 867 
—O’Connof V, Great Lakes Pipe 
Line Co., C.C.A.M 0 ., 63 F.2d 523, 
affirming, D.C., 2 F.Supp, 721—Ar¬ 
kansas Amusement Corporation v. 
Kempner, C.C~A.Ark., 67 P.2d 466 
—Ford Motor Co. v. Dexter, C.C. 
A.N.T., 56 P.2d 760, reversing, D. 

C. , 61 F.2d 268—Nevada Consol. 
Copper Co. v. Consolidated Cop- 
I>ermines Corporation, D.C.Nev., 44 
F,2a 192, affirmed, C.C.A., Con¬ 
solidated Coppermlnes Corporation 
V. Nevada Consolidated Copper Co., 
64 F.2d 440, certiorari denied 64 
S.Ct 78, 290 U.S. 664, 78 L.Bd. 674 
—Wood V. Employers' Liability 
Assur. Corporation, Limited, of 
London, England, C.C.A.Ind., 41 F. 
2d 678, 73 A.L.R. 79, certiorari de¬ 
nied 51 S.Ct 179, 282 U.S. 894, 75 
L.Ed. 788—Nottingham & Wrenn 
Co. V. American Coal Exporting 
Co., D,C.N.Y., 86 F.2d 982—New 
York Trust Co. v. Island Oil & 
Transport Corporation, C.C.A.N.Y., 
34 P.2d 656—Lea v. Citizens’ & 
Southern Nat Bank, D.C.Ga., 27 
F.2d 386—Cream of Wheat Corpo¬ 
ration V. Moundridge Milling Co., 

D. CJSan., 24 F.Supp. 998—John 
Conlon Coal Co. v. Westchester 
Fire Ins. Co. of New York, D.GPa., 


16 F.Supp. 93, afflJrmed, C.CA., 
Westchester Fire Ins. Co. of New 
York V. John Conlon Coal Co., 92 
F.2d 160, certiorari denied 68 S. 
Ct 271. 802 U.S. 761, 82 LBd. 681 
—^Peoples Sav. Bank of Grand Ha¬ 
ven V. American Surety Co. of 
New York, D.C.Mlch., 16 F.Supp. 
911—Louisville Trust Ca v. Na¬ 
tional Bank of Kentucky, D.C.Ey., 
3 F.Supp. 909, reversed on other 
grounds, C.C.A., National Bank of 
Kentucky v. Louisville Trust Co., 
67 F-2d 97, certiorari denied Lou¬ 
isville Trust Co. V. National Bank 
of Kentucky. 54 KCt 440, 291 U. 
S. 665, 78 LEd. 1066—Hurln v. 
Electric Vacuum Creaner Co.. C.C. 
A.Ohio, 298 F. 76—Royal Italian 
Government v. National Brass & 
Copper Tube Co., C.C.A.N.y., 294 
F. 23, certiorari denied 44 S.Ct. 
402, 264 U.S. 587, 68 LEd. 863— 
International Arms & Fuze Co. v. 

U. S., 73 eta. 231. 

Ala,—Merchants' Nat Bank of Mo¬ 
bile V. Hubbard, 125 So. 335, 220 
Ala. 372—Obermark v. Clark, 114 
So. 135, 218 Ala. 664, 66 A.L.R. 
1163—W. T. Smith Lumber Co. v. 
Fox, 164 So. 213, 26 Ala.App. 687, 
reversed on other grounds 164 So. 
214, 231 Ala. 159—McGowIn Lum¬ 
ber & Export Co. V. Camp Lumber 
Co., 77 So. 433, 16 Ala.App. 283. 
Ark.—Walden v. Fallls, 283 S.W. 17, 
171 Ark. 11, 45 A.L.R. 1396. 

Cal.—^Mcnimoll v. Frawley Motor Co., 
213 P. 971, 190 Cal. 646—In re 
Prather’s Estate, 181 P. 521, 183 
CaL 314—Burrows v. Petroleum 
Development Co., 184 P. 6, 181 CaL 
253—^Neilsen v. Richter, App., 67 
P.2d 363—Gelgud v. Los Angeles 
Rock & Gravel Co., 68 P.2d 673, 
14 Cal.App.2d 604—Melvin v. Ber- 
endsen, 46 P.2d 189, 7 CaLApp.2d 
389—^In re Andres’ Estate, 14 P.2d 
666, 126 CaLApp. 146—Hansen v. 
Geldberg, 9 P.2d 889, 121 CaLApp. 
746—^Horner Laughlin Engineers 
Corporation v. J. W. Leavitt & Co., 
2 P.2d 611, 116 CaLApp. 197—Knott 

V. Medina No. 1. 1 P.2d 996, 116 
Cal.App. 326—^Euless v. Wes^haL 
235 P. 742, 71 CaLApp. 611. 

Colo.—National Sales Corporation of 
Cincinnati, Ohio, v. Dennis, 27 P. 
2d 499, 93 Colo. 536—Kingsbury 
V. Riverton-Wyonalng Refining Co., 
192 P. 508, 68 Colo. 581. 
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Conn.—Judd v. Mutual Bank & Trust 
Co., 169 A. 487, 114 Conn. 563— 
New Britain Real Estate & Title 
Co. V. Hartford Acceptance Corpo¬ 
ration. 163 A. 658, 112 Conn. 613 
—Colonial Trust Co. v. Joseph Hil¬ 
ton, Inc., 149 A. 613, 111 Conn. 
77—^Adler, Salzman & Adler v. Am- 
merman Furniture Co., 123 A. 268, 
100 Conn. 223. 

Fla.—Holmes v. Kilgore, 103 So. 826, 
89 Fla. 194. 

Idaho.—Caldwell State Bank v. First 
Nat. Bank. 286 P. 360, 49 Idaho 110 
—^Wood River Power Co. v. Ar- 
koosh, 215 P. 975, 37 Idaho 348. 

IlL—Lehmann v. Re veil, 188 N.R 
631, 354 IlL 262—Decatur Lumber 
& Mfg. Co. v. Crall, 183 N.E. 228, 
360 Ill. 319, reversing 264 IlLApp. 
244—Green v. Ashland Sixty-Third 
State Bank, 178 N.E. 468, 346 HL 
174—Sumner v. Smysor, 278 IlL 
App. 588. 

Ind.—Washington Tp. Board of Fi¬ 
nance V. American Surety Co. of 
New York, 183 N.E. 492, 97 Ind. 
App. 45. , 

Iowa,— y, L. Dodds Co. v. Consolidat¬ 
ed School Dlst. of Lament, 263 N. 
W. 622, 220 Iowa 812—Schnuettgen 
V. Mathewson, 222 N.W. 893, 207 
Iowa 294—Charles Weltz’s Sons v.’ 

U. S. Fidelity & Guaranty Co., 219 
N.W. 411, 206 Iowa 1026—Des 
Moines Union Ry. Co. v. Chicago 
Great Western Ry. Co., 177 N.W. 
90, 188 Iowa 1019, 9 A.L.R. 1667. 

Kan.—^Ditzen v. Given, 32 P.2d 448, 
139 Kan. 606—Missouri Pac. R. 
Co. V. Chicago Great Western R 
Co., 19 P.2d 484, 187 Kan. 217, cer¬ 
tiorari denied 64 S.Ct 62, 290 U. 
S. 634, 78 LEd. 661—Berg v. Scul¬ 
ly, 245 P. 119, 120 Kan. 637. 

Ky.—Krleger v. Title Insurance & 
Trust Co., 83 S.W.2d 860, 260 Ky. 
1—^Lockwood's Trustee v. Lock- 
wood, 62 S.W.2d 1068, 260 Ky. 262 
—Keen v. Ross, 216 S.W. 606, 186 
Ky, 266. 

La.—C. A. Andrews Coal Co. v. Board 
of Directors of Public Schools, 
Parish of Orleans, 92 So. 803, 804, 
161 La. 696, quoting Coxpns JwU 
—^Interstate Trust & Banking Co. 

V. Liquidators of People's Bank & 
Trust Co., 78 So. 968, 148 La. 674. 

Md.—Myers v, Myers, 187 A. 501, 163 
Md. 44. 

Mass.—Radio Corporation of America 
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V. Raytheon Mfg. Co., 14 N.E.2d 
141. 

_^Biltmore Land Co. v. Munro’s 

Elstate, 260 N.W. 136, 271 Mich. 
126 —Pajalich v. Ford Motor Co., 
256 N.W. 219, 267 Mich. 418—Cleve¬ 
land V. Detroit Truat Co., 249 N.W. 
842, 264 Mich. 263—Draper v. Nel¬ 
son, 236 N.W. 808. 254 Mich. 380 
—Kellogjf V. Kellogg Toasted Com 
Flake Co., 180 N.W. 397, 212 Mich. 
96 —National Bldg. Supply Co. v. 
Spencer, 178 N.W. 666. 211 Mich. 
228 —Whitman v. Whitman, 174 
N.W. 163. 207 Mich. 337—Oliver 

V. Baldwin, 167 N.W. 910, 201 
Mich. 336—Ardis v. Grand Eapids 
& L Ry. Co., 167 N.W. 6, 200 Mich. 
400—Kunzie v. Nihbelink, 166 N.W. 
722, 199 Mich. 308. 

HftTiTi. —Andrews v. Andrews, 212 N. 

W. 408, 170 Minn. 175, 51 A.L.R. 
642, affirmed 213 N.W. 899, 170 
Minn. 176, 61 A.L.R. 642. 

Miss.—Sumter Lumber Co. v. Skip¬ 
per, 184 So. 296, suggestion of er¬ 
ror overruled 184 So. 836—Grand- 
berry V. Mortgage Bond & Trust 
Co., 132 So. 334, 169 Miss. 460. 
followed in Graham v. Mississippi 
Foundry & Machine Works, 142 
So. 2—^Darden v. American Bank 
& Trust Co., 130 So. 607, *509, 158 
Miss. 742, citing Ctoipns Jnzbi. 
Mo.—^Fulkerson v. Great Lakes Pipe 
Line Co., 76 S.W,2d 844, 836 Mo. 
1068, affirming 60 S.W.2d 71, 227 
MoApp. 882, followed in Shoemak¬ 
er V. Great Lakes Pipe Line Co., 
75 S.W.2d 849, affirming 60 S.W. 
2d 76, 227 Mo.App. 941—Interior 
Linseed Co. v. Becker-Moore Paint 
Co., 202 S.W. 666, 273 Mo. 433, 
reversing 176 S.W. 308,190 Mo.App. 
1—Collins v. Truman, 14 S.W.2d 
626, 223 Mo.App. 186—^Ebbs v. Neff, 
282 S.W. 74, 220 Mo.App. 1070— 
Bray v. Culp, 219 S.W. 129, 204 Mo. 
App. 636—Terry v. Terry, App., 217 
S.W. 842. 

Neb.—Helfrich v. Baxter, 267 N.W. 
922, 923, 181 Neb. 286, quoting Ooi- 
pus Jails—Lownman v. Shotkoski, 
184 N.W. 107, 10,6 Neb, 640. 

N.J.—Case v. Plainfield Trust Co., 1 
A2d 406, 121 N.J.Law 289—Basic 
Iron Ore Co. v. Dahlke, 187 A 
423, 103 N.J.Law 636—Ferencal 
v. National Sulphur Co., 166 A 477, 
11 N.J.M18C. 262. 

N.Y.—Becker v. Peter A Frasse & 
Co., 178 N.B. 906, 266 N.T. 10, 
reversing 238 N.T.S. 791, 228 App- 
Div. 661, and followed in 176 N. 
E. 297, 265 N.T. 623—William C. 
Atwater & Co. v. P an a m a R. Co., 
169 N.E. 418, 246 N.T. 619, revers¬ 
ing 218 N.T.S. 938, 218 App.DIv. 
716—Manson v. Curtis, 119 N.E. 
659, 223 N.T. 813, Ann.Ca8.1918E 
247, affirming 165 N.T.S. 1123, 171 
. App.Div. 964—Creditors Composi¬ 
tion Corporation v. American Mar¬ 
acaibo Co., 280 N.T.S. 306, 244 App. 
Div. 624, affirmed 199 N.E. 619, 269 
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N.T. 627—Murray Realty Co. v. 
Regal Shoe Co., 270 N.T.S. 737, 
240 App.Div. 462, reversed on oth¬ 
er grounds 193 N.B, 164, 265 N.T. 
332—Duttweller v.* Jacobs, 228 N. 
T.S. 260, 228 App.Div. 292—Berger 
Properties v. Kay Jewelry Co., 263 
N.T.S. 676, 147 MIsc. 178—Pike v. 
Naylon Securities Co., 261 N.T.S. 
669, 140 Mlsc. 734. 

Ohio.—Trustees of Cincinnati S. Ry. 

V. Porter, 21 Ohio N.P.,N.S., 441— 
Board of Directors of University 
of Cincinnati v. City of Cincinnati. 
1 Ohio N.P.,N.S., 106, affirmed 74 
N.E. 1142, 71 Ohio SL 600. 

OkL—Quinette v. Mitschrich, 235 P. 

680. 109 OkL 281. 

Or.—Crowell Elevator Co. v. Kerr 
Gifford & Co., 286 P. 1047, 114 Or. 
676—Paldanlus v. Strauss, 198 P. 
263, 100 Or. 497—Dolph v. Speck- 
art, 186 P. 32. 94 Or. 660. 

Pa.—Frederick Inv. Co. v. American 
Surety Co. of New York, 169 A 
166, 814 Pa. 1—Alcorn Combustion 
Co. v. M. W. Kellogg Co., 166 A 
862, 311 Pa. 270—Hild v. Dunn. 
166 A 228, 310'Pa. 289—Hempfleld 
Tp. School Diet. v. Cavalier, 164 
A 602, 809 Pa. 460—Remaley v. 
People's Natural Gas Co., 161 A 
320, 307 Pa. 287—William F. Mos- 
ser Co. V. Cherry River Boom & 
Lumber Co., 138 A 86, 290 Pa. 67 
—^Van Horn V. Kemena^ 127 A 233, 
281 Pa. 679—Borough of Swarth- 
more v. Philadelphia Rapid Trans¬ 
it Co., 124 A 343, 280 Pa. 79, S3 A 
L.R. 128—Calvey v. Coyer, 184 A 
279, 121 PaSuper. 604—Hook v. 
Welch, 67 PaSuper. 297. 

R. I.—Cohen v. P. E. Harding Const 
Co., 103 A 702, 41 R.I. 242. 

S. D.—Janssen v. Muller, 162 N.W. 
398, 88 S.D. 611. 

Tex.—Gulf Production Co. v. Spear, 
Com.App,, 84 S.W.2d 462, reversing, 
Clv.App., 76 S,W.2d 668—Automo¬ 
bile Ins. Co..v. Teague, Com App., 
87 S.W.2a 161, modifying 82 S.W. 
2d 824, and reversing, ClvApp., 
19 S.W.2d 699—^Turner v. Mont¬ 
gomery, Com-App., 293 S.W. 816, 
affirming, CivApp., 286 S.W. 624— 
Cooley V. Buie, Com.App., 291 S.W. 
876, reversing, Clv.App., 284 S.W. 
702—State Nat Bank of Corpus 
Chrlstl V. Morgan, Clv.App., 123 S. 

W. 2d 1086, error granted—^Reming¬ 
ton Rand v. Sugarland Industries, 
ClvApp., 122 S.W.2d 729, error 
granted—Sinclair Refining Co. v. 
McBlree, CIv.App., 62 S,W.2d 679, 

681, citing CJorpus Juris—Geyser 
Ice Co, V. Sharp, Clv.App., 87 S.W. 
2d 883—Star Refining Co. v. Butch¬ 
er, Civ.App., 84 S.W.2d 308—Fletch¬ 
er V. Ely, Clv.App., 53 S.W.2d 817, 
818, error refused, citing Oorpas 
Jnzls—Hent v. Ryan, Civ.App., 20 
S.W.2d 1099, reversed on other 
grounds Ryan v. Kent, Com.App.. 
36 S.W.2d 1007—^McGranahan Lum¬ 
ber Co. V. Pyranaid Asbestos & 


Roofing Co., Civ.App., 18 S.W.2d 
224, error refused—Merchants' 
Bank of Kansas City v. Gallagher, 
Civ.App., 8’ S.W.2d 683—McHaney 
V. People’s State Bank of Long¬ 
view. Clv.App., 196 S.W. 997. 

Utah.—^Read v. Forced Underfiring 
Corporation, 26 P.2d 326, 82 Utah 
529—Fox Film Corporation v. Og¬ 
den Theatre Co., 17 P.2d 294, 82 
Utah 279, 90 AL.R, 1290. 

Va.—Eppes V. Eppes, 196 S.E. 694— 
Chesapeake & Potomac Telephone 
Co. V. Wythe Mut Telephone Co., 
129 S.B. 389, 142 Va. 629—Rich¬ 
mond Engineering & Mfg. Corpora¬ 
tion V. Loth. 116 S.E. 774, 186 Va. 
110—Walker v. Gateway Milling 
Co., 92 S.B. 826, 121 Va. 217. 
Wash.—Griffin v. Lear, 212 P. 271, 
123 Wash. 191—Dickson v. Darnell, 
167 P. 937, 98 Wash. 801. 

W.Va.—Godfrey L. Cabot, Inc. v. 
Clarksburg Light & Heat Co., 136 
S.E. 666, 102 W.Va. 672—Watson 
V. Buckhannon R'lver Coal Co., 120 
S.B. 390, 96 W.Va. 164-Garrett 
V. Patton, 95 S.E. 437, 81 W.Va- 
771. 

Wls.-Marks Bros, Co. v. Goossen, 
222 N.W. 818, 197 Wis. 562—Seitz 
v. Zukowskl, 216 N.W. 939, 194 
Wls. 78. 

13 C.J. p 642 note 80. 

This Is tras where 

(1) There is doubt as to the mean¬ 
ing or construction of the contract 
Ark.-Love v. Couch, 28 S.W.2d 1067, 

181 Ark. 994. 

Cal.—Glddens v. Krogh, 2 P.2d 821, 
116 CaJApp. 416. 

Fla.—St Lucie County Bank & Trust 
Co. v. Aylin, 114 So. 438, 94 Fla! 
528. 

Miss.—Jones v. Mississippi Farms 
Co., 76 So. 880, 116 Miss. 295. 

N.J.—Jersey City v. Jersey City Wa¬ 
ter Supply Co., 117 A 626, 93 N.J. 
Eq. 620, affirming 114 A 421, 98 N. 
J.Eq. 86—^Fletcher v. Interstate 
Chemical Co., 110 A 709, 94 N.J. 
Law 382, affirmed 112 A 887, 96 
N.J.Law 543, 17 AL.R. 92. 

N.Y.—C. Ludwig Baumann & Co., 
Brooklyn v. Manwlt Corporation, 
207 N.T.S. 487, 213 App.Div. 300. 
Pa.—^Brownsville Lodge No. 867, K. 
P. V. Great American Indemnity 
Co., 194 A 529, 128 Pa.Super. 663 
—Commonwealth y. Friedman, 184 
A 672, 121 Pa.Super. 591. 

S.C.—Breedln v. Smith, 120 S.H. 6< 
126 S.C. 846. 

Tex.—Missouri, K. ft T. Ry. Co. of 
Texas v. State, Civ.App., 276 S.W. 
673, certiorari granted 46 S.Ct 
483, 271 U.S. 663, 70 LuBd. 1184, 
vacated 48 S.Ct 82, 276 U.5. 494, 
72 L.Ed. 391. 

(2) There is uncertainty as to In¬ 
tention arising from the words used 
in the contract 

Mass.—Morse v. City of Boston, 167 
N.E. 628, 260 Mass. 266. 
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and duty of the court to place itself as nearly as j them, and so to judge of the meaning of the words 
may be in the situation of the parties at the time , and the correct application of the language of the 
so as to view the circumstances as they viewed [ contract.80 For this purpose in construing a con- 


Mo.—St Joseph Hay & Feed Co. v. 

Brewster, App., 196 S.W. 71. 
Mont—Brockway v- Blair, 165 P. 
465. 63 Mont 531. 

Tex—^Magnolia Petroleum Co. v. 

King, Clv.App., 271 S.W. 201. 
Wyo.—J. W. Denlo Milling Co. v. 
Maim, 166 P. 1113, 25 Wyo. 143. 

(3) The contract is ambiguous. 
■D.S.-^ulf Refining Co. v. Home In¬ 
demnity Co. of New York, C.C.A. 
Ark., 78 F.2d 842—Federal Surety 
Co. T. A. Bentley & Sons Co., C.C. 
A.Ohlo. 51 F.2d 24, 78 A-L..R. 1041 
—^Massachusetts Bonding & Insur¬ 
ance Co. V. Concrete Steel Bridge 
Co., aC.A.W.Vx, 37 F.2d 695— 
Ohio Valley Pulley Works v. Onei¬ 
da Steel Pulley Co., C.aA.N.T., 271 
P. 57. 

Ala.—^Meadow River Lumber Co. v. 
Black, App., 153 So. 290, certiorari 
denied 163 So. 298, 228 Ala. 279— 
Bchols V. Snider, 94 So. 189, 19 
Ala.App. 35. 

Cal.—Julian v. Schwartz. 60 P.2d 887, 
16 CaLApp.2d 310, transferred 40 
P.2d 818, 2 CaL2d 280—Payne v. 
Pathe Studios, 44 P.2d 698, 6 Cat I 
App.2d 136—Van Demark v. Cali¬ 
fornia Home Extension Ass’n, 185 
P. 866, 43 CalApp. 685. 

Colo.—^McLeod v. Colorado Power 
Co., 208 P. 463, 71 Colo. 518. 
Idaho.—Mark P, Miller Milling Co. 

V. Butterfleld-Elder Implement Co., 

. 181 P. 703, 32 Idaho 266. 

Ind.—Brumfield v. State ex ret Wal¬ 
lace, 190 N.E. 868, 206 Ind. 647. 
Mass. — McClintlc-Marshall Co. v. 
Freedman, 175 N.E. 66, 274 Masa 
558. 

Mich.—Carter v. Marvel Carburetor 
COn 256 N.W. 608, 269 Mich. 21. 
Mo.—Bartlett v. National Finance 
Corporation. 73 S.W.2d 451, 228 Mo. 

• App. 789. 

N.J.—Bellisfleld v. Holcombe, 189 
A. 817, 102 N.J.ECL. 20. 

N.T.—^McCulloch v. Morton Lodge, 
No. 63, F. & A. M., 267 N.T.S. 5, 
240 App.Div. 848. 

Ohio.—^Tillotson & Wolcott Co. v. 
Scottdale Mach. & Mfg. Co., 155 N. 
E. 409, 23 Ohio App. 899. 

S.C.—Bolt V. Ligon. 142 SJBL 504, 144 
S.a 218. , 

Va.—Utz V. Shackelford. 121 S.E. 
380, 188 Va. 690. 

W.Va.-r-KnQttB v. Bartlett, 98 S.B. 
390. 83 W.Va. 526. 

,C4) The construction of an unam¬ 
biguous contract becomes difficult on 
application of the language to the 
fahta—Great Northern Life Ina Co. 
X Federal Life Ins. Co., 260 HLApp. 
*69. 

(*) The' contract is not clear on 
Its faca 


Ala.—Russell v. Garrett, 93 So. 711, 
208 Ala. 92—Ernmilton v. Stone, 80 
So. 852. 202 Ala. 468. 

Ill.—Chicago Rys. Co. V. Morris, 203 
I11.APP. 449. 

Ind.—Mobley v. J. S. Rogers Co., 
119 N.E. 477, 68 Ind.App. 308. 
Kan.—Austin v. Prudential Trust 
Co., 212 P. 77. 112 Kan. 646. 

Ky.—Sower v. Lilliard, 269 S.W. 330, 
207 Ky. 283. l 

Mo.—St. Louis Union Trust Co. v. 
MacGovem & Co., 249 S.W. 68, 297 
Mo. 627. 

N.Y.—Halperin v. McCrory Stores 
Corporation, 202 N.Y.S. 885, 207 
App.Div. 448, affirmed 147 N.B. 189, 

. 239 N.Y. 647. 

(6) General or indefinite terms are 
employed m the contract 

Ky.—Mogg V. Farley, 265 S.W. 449, 
205 Ky. 25. 

Mass.—Taxi Service Co. v. Gulf Re¬ 
fining Co.. 147 N.R 863, 252 Mass. 
314. 

N.J.—Corn Exchange Nat Bank & 
Trust Co. of Philadelphia v. Tau- 
bel, 175 A. 56. 113 N.J.Law 606. 

(7) There is an apparent conflict 
between provisions of the contract 
Cat—Retsloff v. Smith, 249 P. 886, 

79 CaLApp. 448. 

Tex—^Hynd v. Sandler, Civji.pp., 95 
S.W.2d 165, error dismissed. 

W.Va.—^Dickinson Fuel Co. v. Glenn 
Coal Co., 187 SJl. 639, 108 W.Va. 
366. 

Key to meaning 

Facts existing at time of making 
contract may be used as key to Its 
meaning. — Edwards v. Jefferson 
Standard Life Ins. Co., 92 S.E. 696, 
173 N.C. 614. 

80. U.S.—^Rocky Mountain Fuel Co. 
V. Albion Realty & Securities Co., 
C.C.A.C 0 I 0 ., 70 F.2d 212—Sternberg 
V. Drainage Dist No. 17 of Mis¬ 
sissippi County, Ark., aCJLArk., 
44 F.2d 660—Coal & Delivery Co. 
V. Howard, aC.A.Pa., 265 F. 666. 
Ariz.—Coe v. Winchester, 38 P.2d 
286, 43 Ariz. 500. 

Ark.—^American Snuff Co. v. Stuckey, 
128 S.W.2d 1068—Shibley v. White, 
104 S.W.2d 461—Dodson v. Wade, 
101 S.W.2d 182—Dewey Portland 
Cement Co. v. Benton County Lum¬ 
ber Co.. 6,3 S.W,2d 649, 187 Ark. 
917—Sternberg v. Snow King Bak¬ 
ing Powder Co., 67 5.W.2d 1067, 
186 Ark, 1161—Inter-Southern Life 
Ins. Co. V. Shutt 1 S.W.2d 801, 
176 Ark. 1161—Wells v. Moore, 260 
S.W. 411, 168 Ark. 642—U. S. Fi¬ 
delity & Guaranty Co. v. Sellers, 
265 S.W. 26, 160 Ark. 699—Oon- 
neUy v. Paxkes, 265 8.W. 22, 160 
Ark. 496—Beimett v. Farabough, 
241 S.W. 895, 164 Ark. 193. 
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Fla.—St. Lucie County Bank & Trust 

i Co. V. Aylln, 114 So. 438, 94 Fla. 
528. 

Ga.—^^tna Life Ins. Co. v. Padgett, 
176 S.B. 702, 70S, 49 Ga-App. 666, 
citing CozpTui Jtizls. 

IlL—Weger v. Robinson Nash Motor 
Co., 172 N.E. 7, 340 Ill. 81, re¬ 
versing 265 HLApp. 649—Stedman 
V. Tate, 168 N.B. 97, 326 III. 442 
—Armstrong Paint & Varnish 
Works V. Continental Can Co., 133 
N.E. 711, 301 Ill. 102, reversing 
220 IlLApp. 90—Wolf V. Schwlll, 
118 N.E. 414. 282 IlL 189—Wilkin 
V. Citizens Nat Bdnk of Paris, 18 
N.E.2d 261, 298 IlLApp. 38—Keef¬ 
er Coal Co. of Illinois v. United 
Electric Coal Cos., 10 N.E.2d 210, 
291 Ill.App. 477—^Espenschied v. 
Yeager, 278 DLApp. 608. 

Iowa.—Haggln v. Derby, 229 N.W. 
267, 209 Iowa 989—First Nat 
V. Branagan, 198 N.W. 659, 198 
Iowa 468, 34 A.L.R 648, modified 
on other grounds 199 N.W. 972. 

Ky. — Hawkins & Chamberlain v. 
Mathews, 47 S.W.2d 647, 242 Ky. 
782—Koppers Co. v. Asher Coal 
Mining Co., 11 S.W.2d 114, 226 Ky. 
492—^Mogg V. Farley, 265 S.W. 449, 
206 Ky. 26. 

lid.—^Buffalo Pressed Steel Co. v. 
Kirwan. 118 A. 628, 138 MdL 60. 

Mo.—Holland Land & Loan Co. v, 
Holland, App., 274 S.W. 961, trans¬ 
ferred from Appellate Court 298 
S.W. 39, 317 Mo. 961. 

Neb.—Helfrich v. Baxter, 287 N.W. 
922, 923, 131 Neb. 285, quoting 
Ooxpiu Jnzis—Lyman-Rlchey Sand 
& Gravel Co. v. Sta^e, 243 N.W. 
891, 128 Neb. 674, 88 ,a1l.R 1801. 

N.Y.—^Loonsk Bros. v. Sinclair Mo- 
.tor Corporation. 4 N.Y.S.2d 416, 264 
App.Div. 137—Gnindt v. Shenk, 
226 N.Y.S. 817, 222 App.Div. 82, 
reversing 217 N.Y.S. 169, 127 Mlsc. 
889, and affirmed 162 NJEL 541, 248 
N.Y, 602—Rockart v. City of Mt 
Vernon, 261 N.Y.S. 614, 140 Mlsa 
270—GK)rham Const Co. v. Wool- 
man. 181 N.Y.S. 379, 111 Mlsc. 
366—^Doherty v. Monroe Eckstein 
Brewing Co.. 187 N.Y.S. 638, 116 
Mlsc. 176, affirmed 191 N.Y.S. 69, 
198 App.Div. 708. 

Okl.—Kondos v. Stauffer, 69 F.2d 838, 
180 OkL 186—Washoma Petroleum 
Co. V. Eason Oil Co.. 49 P.2d 709, 
173 OkL 480—American Nat Bank 
V. Hensley. 39 P.2d 34, 170 OkL 
109—King V. Turner, 284 P. 664, 
109 Okl, 77—Iron Mduntaln Oil Co. 
V. Edwards. 227 P. 160, 100 OkL 
4—Carder v. Blackwell Oil & Gas 
Co., 201 P.- 262, 88 6kl. 243—Cus¬ 
ter v: Fortnna Oil Co., 187 P. 248, 

. 77 OkL 267—Prowialit v. Seaiy, 187 
P: 886, -77 0^± 244—Wlthlngton v. 
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tract the court will consider the nature of the agree¬ 
ment itself, together with all the facts and circum¬ 
stances leading up to and attending its execution, 


the relation and condition of the parties, the nature 
and situation of the subject matter, and the appar¬ 
ent purpose of making the contract.®^ The con- 


Gypsy Oil Co.. 172 P. 634. 68 Okl. 
138 —-Bearman v. Dux Oil & Gas 
Co., 166 P. 199, 64 pkl. 147.* 

Qr, _In re Edwards’ Estate, 14 P.2d 

374, 140 Or. 431—Teiser v. Swir- 
sky, 2 P.2d 920, 137 Or. 696, rehear¬ 
ing denied 4 P.2d 322, 137 Or. 595. 
Tenn.—Reed Bros. Stone Ca v. Pitt¬ 
man Const Co., 101 S.W.2d 478, 20 
TennJ^pp. 662. 

Tex.—Whitney v. Fuchs, CivJi.pp., 82 
S.W.2d 896. 

Utah.—Read v. Forced Underfiring 
Corporation, 26 P.2d 326, 82 Utah 
629. 

Wash.— Leavenworth State Bank v. 
Cashmere Apple Go., 204 '.P. 5, 118 
Wash. 856., 

13 C.J. p 642 note SI. 
nrst rule to he applied 
If the meaning la ambiguous, then 
unless the parties have, by their 
subeeQuent unequivocal conduct 
placed a practical oonatructlon on 
their language, the rule to he first 
applied is for the court to place It¬ 
self as nearly as possible in the sit¬ 
uation of the parties at the time 
of the execution of the instrument 
and consider the facts and circum¬ 
stances attending the same.—Virgin¬ 
ian Ry. Co. V. Avis, 98 S.B. 688, 124 
Va 711. 

8Li U.S.—^Miller V. Robertson, N.T., 
45 S.Ct 78, 266 U.S. 248, 69 L.Ed. 
^66, affirming, C.C.A., Robertson v. 
Miller, 286 F. 503—^Mendez v. East¬ 
ern Sugar Associates, C.C.A.Porto 
Rico, 89 F.2d- 399-r-Pavlantoa v. 
Garoufalla, C.C.A.N.M., 89 r.2d 208 
— inTiiTw V. Laub, C.CLATex., 87 F. 
2d 78 — Brlcknell v.'St Joseph 
Stock Tarda Bank, aC.A.Neb,, 81 
P.2d 471—Ohmer v. Allen, CCJt 
Ohio, 79 F.2d 942—Baker v. W, J. 
Kennedy Dairy Co., C.C.A.Mlch., 77 
F.2d 674, cerUorarl denied 66 S.Ct 
167, 296 U.S. 684, 80 L.Bd. 461— 
New York Alaska Gold Dredging 
Oo. V. Walbridge, C.C.A.Ala8ka, 76 
P.2d 666—White Star Bus Line v. 
People of Puerto Rico, C.CXA.Porto 
Rico, 76 F.2d 889, certiorari denied 
People of Puerto Rico v. White 
Star Bus Line, 66 S.Ct 123, 296 

U. S. 606, 80 L.Bd. 430—City of 
Cleveland Ohio v. Baltimore & O. 
R. Co» C.CJLOhlo. 71 F.2d 89— 
Nicholson Transit Co. v. Nicholson 
Universal S. S. Co., ac.A.Mlch., 
60 F:2d 90, affirming, D.Q, 43 F.2d 
427 — Nicholson Transit Co. v. 
Nicholson-Universal S. S. Co., D.C. 
Mkh., 48 F.2d 427, affirmed, C-OA.. 
60 P.2d OO^The Svartfond, D.C. 
Pa., 18 F.2d 874—Southern Ey. Co. 

V. Steams Broa, C.aA.N.C., 28 P. 
'2d 660, certiorari denied Steams 
Bros. y. Southern JE&y. Oo., 49 S.Ct 


262. 279 U.S. 888, 78 L.Ed. 986— 
Drainage Dist No. 1 of Lincoln 
County, Neb. v. Rude, C.C.A.Neb., 
21 p.2d 267—Corbett v. Winston 
Elkhom Coal Co.. C.CJtKy.. 296 P. 
677—General Supply Co. v. Mar- 
den, Orth & Hastings Co., C.C.A. 
N.J.. 276 P. 786—Salant v. Pox. 
C.C.A.Pa-, 271 P. 449—Curtis Pub. 
Co. V. Federal Trade Commission, 

C. C.A.Pa., 270 P. 881, certiorari 
granted Federal Trade Commission 

' V. Curtis Pub. Co., 41 S.Ct. 626, 
266 U.S. 688, 66 L.Ed. 1172, and 
affirmed 43 S.Ct 210, 260 U.S. 568. 

, 67 L.Ed. 408—The Coca-Cola Bot¬ 
tling Co. V. The Coca-Cola Co., 

D. CDel., 269 P. 790—U. S. v. D. 
L. Taylor Co., D,aN.C., 268 P. 686, 
affirmed, C.C~A., Taylor v. Con- 
nett 877 F. 946—Coal & Delivery 
Co. V. Howard, C-OA-Pa., 266 P. 
666 — Nltke V. Warren Leather 
Goods Co., aC.A.N.T., 263 P. 888 
—Chicago Life Ins. Co. v. Tleman. 
C.C.A.Kan., 263 P. 326—Wright v. 
Barnard, D.C.DeL, 248 P. 766—Dup- 
lan Silk Co. v. Spencer, Pa., 115 F. 
689, 53 C.aA. 821, appeal dis¬ 
missed; 24 S.Ct 174, . 191 U.S. 626, 
48 L.Bd. 287. 

Ala.—Penn Mut Life Ins. Co. v. 
Plquett 165 So. 702, 229 Ala. 208 
—Hbme Ins. Co. v. Pettit 143 So. 
839, 226 Ala. 487, reversing 143 So. 
837, 26 Ala.App. 234—^Merchants’ 
Nat Bank of Mobile v. Hubbard, 
126 So. 336, 220 Ala. 872—Ober- 
mark v. Clark, 114 So. 186, 216 Ala. 
564, 66 A.L.R. 1168—Scheuer v. 
Wise, 104 So. 831, 218 Ala. 329— 
Hamilton v. Stone, 80 So. 862, 202 
Ala. 468. 

Ark.-White Const Co. v. Arkansaa- 
Lottlslana Highway Improvement 
Dist, 254 S.W. 820, 160 Ark. 462. 
CaL—^Lemm v. Stillwater Land & 
CatUe Co., 19 P.2d 786, 217 Cal. 
474—Ogbum v. Travelers’ Ins. Co., 
276 P. 1004, 207 CaL 50—Petroleum 
Midway Co. v. Moynler, 272 P. 740, 
206 CaL 738—Smith v. Carlston, 
271 P. 1091, 205 CaL 641, foUowed 
in Rethers v. Smith, 271 P. 1096, 
206 CaL 788—City and County of 
San Francisco v. Boyle, 216 P. 649, 
191 CaL 172—Miller & Lux v. San 
Joaquin Light & Power Corpora¬ 
tion, 29 P.2d 296, 136 CaLApp. 498 
—^In re Andres’ Estate, 14 P.2d 666, 
126 Cal.App. 146—Oberwise v. Pou- 
los, 12 P.2d 156, 124 CaLApp. 247 
—Starr Plano Co. v. Blartln, 7 P. 
2d 883, 119 CaLApp. 642—Tennant 
V. Wilde, 277 P. 137, 98 Cal.App. 
487—Glide V. Schuster, 267 P. 121, 
83 CaLApp. 537—Eastman v. Piper, 
229 F. 1002, 68 CaLApp. 654. 
Colo^North Boulder Farmers’ Ditch 
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Co. V. Leggett Ditch & Reservoir 
Co., 168 P. 742, 63 Colo. 622. 

Conn.—^Ives v. City of Willlmantlc, 
186 A. 427, 121 Conn. 408—Leven- 
thal v. Town of Stratford, 184 A- 
587—Bronx Derrick & Tool Co. v. 
Porcupine Co., 167 A. 829, 117 
Conn. 814—Finlay v. Swirsky, 131 
A. 420, 103 Conn. 624. 

'D.C.—District of Columbia v. North- 
Eastern Const. Co., 70 F.2d 779, 
68 APP.D.C, 176. 

Pla.—^Bruce Const. Corporation v. 
Federal Realty Corporation, ;189 
So. 209, 104 Fla. 93—McGhee In¬ 
terests v. Alexander Nat. Bank, 136 
So. 645, 102 Pla. 140—Walker .v. 
Close, 126 So. 621, 98 Fla. 1108, 
rehearing denied 126 So. 289, 98* 
Pla. 1108—St. Lucie County Bank 
ft Trust Co. V. Aylln, 114 So. 438, 
94 Pla. 628—^Holmes v. Kilgore, 108 
So. 825, 89 Pla. 194—Bloodworth 

‘ V. A. H. ft F. H. Llpplncott. 82 So. 
827, 78 Pla 261. 

Idaho.—Glover v, Spraker, 292 P. 
618, 60 Idaho 16—Clarke v. Black•^ 
foot Water-Works, 228 P. 826, 39 
Idaho 304. 

Ill.—^Nelson v. John B. Colegrove & 
Co. State Bank, 188 NJl. 461, 864 
HL 408, affirming 268 IlLApp. 56 
—Haslinger v. Gabel, 176 N.B. 840, 
344 Ill. 364—Wolf V. Schwill, 124 
N.B. 889, 289 HL 190—Thelln v. 
Marwltz, 277 IU.App. 635—Chicago 
Title ft Trust Co. v. Merchants’ 
Loan ft Trust Co., 244 IlLApp. 802 
—^Hood V. Community High School 
Dlst. No. 804, Christian County, 
223 IlLApp. 451—George C. Peter¬ 
son Co. V. Timken Roller Bearing 
Co., 228 I11JV.PP, 63. 

Ind.—Western ft Southern Life Ins. 
Co. V. Vale, 12 N.E.2d 350—Brum¬ 
field V. State ex rel. Wallace, 190 
N.E. 863, 206 Ind. 647—Allied Mag¬ 
net Wire Corporation v. Tuttle, 164 
.N.E. 480, 199 Ind. 166, 50 A.L.R. 
262, rehearing denied 156 N.E. 668, 
199 Ind. lee^ackson Hill Coal ft 
Coke Co. V. Merchants’ Heat ft 
Light Co.; 140 N.E. 582, 193 Ind. 
422. 

Iowa.—^Bare v. Cole, 260 N.W. 888, 
220 Iowa 888—Winfield State Bank 
V. Snell, 226 N.W. 774, 208 Iowa 
1086—Rath v. Schoon, 183 N.W. 
180, 192 Iowa 180—Huntington' v. 
Jacob Haish Co., 181 N.W. 480, 190 
Iowa 1197. 

Kan.—Missouri Paa R. Co. v. Chi¬ 
cago Great Western R. Co., 19 P. 
2d 484, 137 Kan. 217, certiorari 
denied 64 S.Ct. 62, 290 U.S. 634, 78 
L.Ed. 661—Berg v. Scully, 245 P.' 
119, 120 Kan. 687. 

Ky.—D. L. Walker & Co. v. Lewis, 
101 S.W.2d 686, 267 Ky. ,107— 
Myeiia Bros. v. Hager, 98 
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86, 266 Ky, 3—Lincoln Nat Life, 
Ins. Co. V. Means, 95 S.W.2d 264,1 
264 Ky. 666, certiorari denied 67 
S.Ct 42, 299 U.S. 678, 81 L.Ed. 426 
—Krleger v. Title Insurance & 
Trust Co., 88 S.W.2d 860, 260 Ky. 
1—Ex parte Walker's Ex’r. 68 S. 
W.2d 746, 253 Ky. Ill—Bullock v. 
Young, 67 S.W.2d 941, 262 Ky. 640 
—Hawkins & Chamberlain v. 
Mathews, 47 S.W.2d 647, 242 Ky. 
732—Koppers Co. v. Asher Coal 
Mining Co., 11 S.W.2d 114, 226 Ky. 
492—Kochum v. Ezell, 277 S.W. 
497, 211 Ky. 427—Peters v. Mul¬ 
lins, 277 S.W, 316, 211 Ky. 123— 
Mogg V. Parley, 266 S.W. 449, 206 
Ky. 26—Atkins v. Atkins’ Adm’r, 
262 S.W. 268, 208 Ky. 291—Caper- 
ton V. Clarke, 261 S.W. 1098, 203 
Ky. 191—^Morris Shoe Co. v. Cole¬ 
man, 221 S.W. 242, 187 Ky. 887— 
Miller V. New York Life Ins. Co., 
200 S.W. 482, 179 Ky. 246. 

La.—^Fletcher v. Winnfleld Bottling 
Works, 107 So. 108, 160 La. 261, 
reversing 2 LaA.pp. 686—^New Or¬ 
leans Terminal Co, v. Dixie Ren¬ 
dering, App., 179 So. 98—^U. S. 
Hoffman Machinery Corporation v. 
Taleterla, 120 So. 119, 9 La.App. 
272. 

Ma—^Katz v. New England Fuel Oil 
Co., 199 A. 274—Salmon Lake Seed 
Co. V- Frontier Trust Co., 163 A. 
671, 130 Me. 69—^Bar Harbor & 
Union River Power Co. v. Founda¬ 
tion Co., 149 A. 801, 129 Me. 81. 
Md.—Hoke v. Mehring, 195 A. 661— 
Legum V. Carlin, 177 A, 287, 168 
• Md. 191, 99 A.L.R. 686—Ferguson 
v. Beth-Mary Steel Corporation, 
172 A. 238, 166 Md. 666—Catalano 
V. Bopst 170 A. 662, 166 Md. 91— 
William Danser & Co. v. Western 
Maryland Ry. Co., 165 A, 463— 
Mlchlovits & Co. V. Eastern Roll¬ 
ing Mill Co., 148 A. 836, 168 Md. 
486—Brownsteln v. New York Life 
Ina Co., 148 A. 273, 158 Md. 61— 
Abuc Trading ft Sales Corporation 
V. Jennings, 136 A. 166, I6l Md, 
892—Wehr v. Roland Park Co., 122 
A. 363, 143 Md. 884—Davison 

Chemical Co. of Baltimore County 
V. Baugh Chemical Co. of Balti¬ 
more County, 104 A. 404, 183 Md. 
203, 3 A.L.R. 1. 

Mass.—Marcelle, Inc., v. Sol ft S. 
Marcus Co., 176 N.E. 83, 274 Mass. 
469. 74 A.L.R. 1012—Pittsfield ft 
N. A. R. Corporation v. Boston ft 
A. R. Co.. 167 N.E. 611, 260 Mass. 
390—^Dlttemore v. Dickey, 144 N. 
E. 67. 249 Mass. 96. 

Mich.—^Berry v. Cadillac Storage Co., 
242 N.W. 866, 269 Mich. 104— 
Michigan Crown Fender Go. v. 
Welch, 178 N.W. 684, 211 Mich. 148, 
It A.LJt. 896. 

Mias.—Hunt v. Gardner, 112 So. 7, 
147 Miss. 874. 

Mo.—Kansas City Structural Steel 
Co. V. Utilities Bldg. Corporation. 
95 S.W.2d 1176, 1178, 889 Mo. 68, 
106 A.L.R. 244, citing Ooxpw Jiu 


xls—^Metropolitan Paving Co. v. 
Brown-Crummer Inv. Co., 274 S. 
W. 815, 309 Mo. 638—Stone v. 
Wandling, 270 S.W. 316, 307 Mo. 
160—Enright v. Schaden, 242 S. 
W. 89—Mecartney v. Guardian 
Trust Co., 202 S.W. 1131, 274 Mo. 
224—Citizens’ Trust Co. v. Tln- 
dla, 199 S.W 1026, 272 Mo. 681— 
Burman v. Vezeau, App., 85 S.W. 
2d 217—^Home Trust Co. v. Shapi¬ 
ro. 64 S.W.2d 717, 228 Mo.App. 
266—Evans v. Swetnam, App., 236 
S.W. 602—C. H. Sternberg ft Sons 
V. Nodaway Drainage Dist. No. 2, 
218 S.W. 960, 203 Mo.App. 131— 
Terry v. Terry, App., 217 S.W. 842 
—Christopher ft Simpson Architec¬ 
tural Iron ft Foundry Co. v. R A. 
Steinlnger Const Co, 206 S.W. 
278, 200 MojLpp. 33. 

Mont.—Snider v, Carmichael, 68 P. 
2d 1004, 102 Mont 387—Lee v. Lee 
Gold Mining Co, 230 P. 1091, 71 
Mont 592. 

Neb.—Clough v. Standard Oil Co, 
264 N.W. 170, 130 Neb. 186—Morse 
V. General American Life Ins. Co., 
263 N.W. 676, 130 Neb. 37. 

N.H.— TL. F. Robinson Co, v. Drew, 
144 A. 67, 83 N.H. 459. 

N.J.—Cameron v. International Alli¬ 
ance Of Theatrical Stage Em¬ 
ployees and Moving Picture Opera¬ 
tors of U. S. and Canada, Local 
Union No. 884 of Hudson' County, 
188 A. 167, 119 N.J.Eq. 577, cer¬ 
tiorari denied IntemaUonal Alli- 
.ance of Theatrical Stage Em¬ 
ployees v. Cameron, 66 S.Ct 681. 
298 U.S. 659, 80 L.Ed. 1386—Kel¬ 
ly V. Guarantee Trust Co., 168 A. 
413, 114 N.J.Bq. 110, reversing 164 
A. 84, 112 N.J.Eq. 180—Croft v. 
Bunting, 2 A.2d 667, 16 N.J.Mi8c. 
493, affirmed 1 A.2d 331, 121 N.J. 
Law 61—George P. Hewson Co. v. 
Spannhake, 190 A. 608, 16 N.J.Mlsa 
231. 

N.Y.—^William C. Atwater & Co. v. 
Panama R. Co., 159 N.E. 418, 246 
N.Y. 619, reversing 218 N.Y.S. 988, 
218 App.Dlv. 716—Atterbury v. 
Bank of Washington Heljghts of 
City of New York, 149 N.R 841, 
241 N.Y. 231. reversing 206 N.Y.S. 
647, 211 App.Dlv. 90—^Flelschman 
V. Furgueaon, 119 N.R 400, 228 N. 
Y. 235, reversing 160 N.Y.S. 887. 
174 App.Dlv. 810—Bristol v. Cor- 
neU University, 268 N.Y.S. 380. 287 
APP.D1V. 771, reversing 268 N.Y.S. 
896, 144 Mlsc. 414—De Long v. 
Massachusetts Fire ft Marine Ins. 

I Co.. 262 N.Y.S. 166, 238 App.Div. 

760, reversing 256 N.Y.S. 800, 142 
j Mlsc. 654—Duttweller y. Jacobs, 

: 228 N.Y.S. 260, 228 App.I>lv. 292— 

Pollack V. Joaephy, 294 N.Y.S. 219, 
162 Mlsc. 288—Auerbach v. Mr. ft 
Mrs. Foster's Place, 220 N.Y.S. 281, 
128 Mlsc. 875—Carbarn Const Co. 
v. Woolknan, 181 N.Y.S. 879, 111 
Mlsc. 866. 

N.C.—Chambers v. Byers, 199 S.E. 
898, 214 N.a 878—Belk's Depari;- 
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ment Store of New Bern, N. C., v. 
George Washington Fire Ins. Co., 
180 S.E. 63, 208 N.C. 267—Town of 
Lumberton v. Hood, 167 S.B. 641, 
204 N.C. 171—Peeler v. Peeler, 162 
S.E. 472, 202 N.C. 123—King v. Da¬ 
vis, 130 S.E. 707, 190 N.C. 737— 
Perry v. Southern Surety Co., 129 
S.E. 721, 190 N.C. 284. 

N.D.—Baird v. Fuerst 236 N.W. 694, 
60 N.D. 692. 

Ohio.—^Buschmeyer v. Advance Ma¬ 
chinery Co., 7 Ohio App. 202. 

OkL—Hud Oil ft Refining Co. v. 
Smith, 66 P.2d 1011, 179 Okl. 412— 
Harrell v. Clarke, 61 P.2d 720, 174 
OkL 623—^Washoma Petroleum Co. 
V. Eason OU Co., 49 P.2d 709, 173 
Okl. 480—Spring v. Major, 259 P. 
125, 126 OkL 150—Chicago, R. 1. ft 
P. Ry. Co. V. Baaey, 246 P. 626, 
118 OkL 87—Cherokee Oil ft Gas 
Co. V. Lucky Leaf Oil & Gas Co., 
242 P. 214, 116 Okl. 121, 45 A.L.R. 
698—^Frazer v. City of Ardmore, 
229 P. 143, 103 Okl. 31—Custer v. 
Fortuna Oil Co., 187 P. 248, 77 OkL 
257—Prowant v. Sealy, 187 P. 236, 
77 Okl. 244—La Payette v. La Pay- 
ette, 166 P. 169, 64 OkL 93. 

Or.—^Dickenson v. Cox, 244 P. 877, 
118 Or. 88—Salem King’s Products 
Co. V. Ramp, 196 P. 401, 409, 100 
Or. 329, citing Cozpu Juris. 

Pa.—^Alcorn Combustion Co. v. M. W. 
Kellogg Co., 168 A. 862, 811 Pa. 
270—Hild Y. Dunn, 165 A. 228, 310 
Pa. 289—Schnee v. Elston, 149 A 
108, 299 Pa. 100—Miller v. Miller, 
131 A 236, 289, 284 Pa. 414, Citing 
Corpus Jnrl»—Silverthom v. Sll- 
verthom, 120 A 666, 276 Pa. 679 
—Tucker v. Fertig, 119 A 412, 276 
Fa. 861—^Bangor Peerless Slate Co. 
y. Bangor Vein Slate Co., 113 A 
190, 270 Pa. 161—Fidelity ft De¬ 
posit Co. of Maryland v. Weiss, 195 
A 764, 129 Pa.Sup6r. 877—Walter 
y. Baldwin, 198 A 146, 126 Pa.Su- 
per. 689—Pried v, Fablanl, 182 A 
717, 120 Pa.Super. 658—Johnson v. 
Ritter, 170 A 329, 111 Pa.Super. 
482—^Etdam y. A R. C. S. Building 
ft Loan Ass’n, 164 A 80, 108 Pa. 
Super. 392. 

S.G—Sanders v. General Motors Ac¬ 
ceptance Corporation, 186 S.E. 180, 
180 S.C. 138—Chatfleld-Woods Co. 
V. Harley, 117 S.R 639, 124 S.C. 
280. 

Tenn.—^Holmes v. Elder, 94 S.W.2d 
890, 170 Tenn. 267, 104 AL.R. 
1282-r-Boyd V. American Nat Ins. 
Co., 108 S.W.2d 888. 20 TenmApp. 
631—^Bauman v. Pickwick Grey¬ 
hound Lines, Inc., 14 Tenn.App. 
242—^Bank of Rodi^ood v. Foster, 
12 Tenn-App. 418. 

Tex.—^Bums v. American Nat. Ins. 
Co., Com-App., 280 S.W. 762, af¬ 
firming American Nat Ins. Co. v. 
Bums, Clv.App., 278 S.W. 880— 
Barber v. Herring, ConuApp., 229 
S.W. 472, reyersing Herring v. Bar¬ 
ber, Cly.App., 203 S.W. 142—West¬ 
ern Indemnity; Co. v. Southern 
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tract, or particular parts thereof, must be so con¬ 
strued as to harmonize with,*2 and give effect to,®^ 
such purpose, if possible. This rule does not ap¬ 
ply, however, where the language of the contract 


leaves no doubt as to the meaning of the parties 
and in such a case the contract is to be construed 
without regard to extraneous facts.®^ Also, the 
rule does not admit of a violation of express lan- 


Surety Co., Coni.App., 228 S.W. 
179, reversing. Southern Surety 
Co. V. Western Indemnity Co., Civ. 
App., 190 S.W. 837—Remington 
Band v. Sugarland Industries, Civ. 
App., 122 S.W.2d 729, error grant¬ 
ed—Marathon Oil Co. V. Edwards, 
Clv.App., 96 S.W.2d 561, error dis¬ 
missed—Birk V. Jackson, Clv.App., 
7B S.W.2d 918, 921, error dis¬ 
missed, citing Corpus Juris—Dal¬ 
las Opera House Ass’n v. Dallas 
Enterprises, Civ.App., 288 S.W. 
656, affirmed, Com.App., 298 S.W. 
897— ‘vra y V. Southwestern Lumber 
Co. of New Jersey, Civ.App., 278 
S.W. 608—Magnolia Petroleum Co. 
V. King, Civ.App., 271 S.W. 201, 
204, citing Corpus Juris—First 
NaL Bank v. Shaw, Civ.App., 260 
S.W. 309—Texas Pac. Coal & Oil 
Co. V. Harris, Civ.App., 280 S.W. 
237, dismissed for want of Juris¬ 
diction-Palatine Ins. Co. V. Coyle, 
Clv.App., 196 S.W. 660, affirmed 
Coyle V. Palatine Ins. Co., Com. 
App., 222 S.W. 973. 

Utah.—Schofield v. Zion’s Co-op. 
Mercantile Inst., 89 P.2d 842, 96 A. 
L.R. 1088—Udy v. Jensen, 222 P. 
697, 68 Utah 94—Anderson v. Great 
Eastern Casualty Co., 168 P. 966, 
61 Utah 78, L.R.A.1918B 1194. 
7a.—Krlkorian v. Dailey, 197 S.E. 
442—Brumley v. Grlmstead, 196 S. 
E. 668—^Ames v. American Nat 
Banlc of Portsmouth, 176 S.E. 204, 
168 Va. 1—Seward v. American 
Hardware Co., 171 S.B. 660, 161 
Va. 610—^Town of Ashland v. New¬ 
man, 175 S.E. 724, 176 S.E. 470, 163 
Va. 600—^Foster v. Pettus, 128 S. 
B, 629, 189 Va. 91—Poster v. Wil¬ 
son, 128 S.B. 627, 139 Va. 82—Cary 
V. Northwestern Mut Life Ins. Co., 
103 S.E. 680, 127 Va. 286—Alex¬ 
ander V. Critcher, 94 S.E, 885, 121 
Va. 728. 

Vt—Freegard v. Bingham, 187 A. 
801—Kennedy v. Clark, 154 A 677, 
108 Vt 349—Vermont Shade Roller 
Co. V. Burlington Traction Co., 160 
A 188, 102 Vt 489, rehearing de¬ 
nied 153 A 668, 103 Vt 293—Ver¬ 
mont Kaolin Corporation v. Lyons, 
143 A 639, 101 Vt 367—Spaulding 
V. Mutual Life Ins. Co. of New 
York, 117 A 876, 96 Vt 67. 

Wash.—State v. Comer, 28 P.2d 1027, 
176 Wash. 267, appeal dismissed 
- Comer v. State of Washington. 64 
S.Ct 782, 292 U.S. 610, 78 L.Ed. 
1470^-Cralg v. Richfield Oil Co. of 
California. 10 P.2d 216, 167 Wash. 
664—Burkhelmer v. City of Seat¬ 
tle, 299 P. 881, 162 Wash. 646— 
Peck v. Dayles, 288 P. 173, 164 
Wash. 569. 

W.Va.—State v, Es^aawha County 


Court 148 S.B. 674, 105 W.Va. 689 
—Blue Creek Development Co. v. 
Howell, 133 S.B. 699, 101 W.Va. 
748—Osage Gas Co. v. Cleveland 
& Morgantown Coal Co., 133 S.E. 
388. 101 W.Va. 675—Butler v. Car¬ 
lyle, 100 S.E. 786, 84 W.Va. 763— 
Curtis V. Meadows, 99 S.E. 286, 84 
W.Va. 94—Wetterwald v. Woodall, 
98 S.E. 890, 83 W.Va. 647. 

Wis.—^Marshall & Hsley Bank v. 
Greene, 278 N.W. 425—Milwaukee 
County V. Badger Chair & Furni¬ 
ture Co., Y69 N.W. 669, 223 Wis. 
118—^Danielson v. Bank of Scan¬ 
dinavia, 280 N.W. 88, 201 Wis. 892, 
70 AL.R. 746—Felton v. Stacey, 
186 N.W. 636, 176 Wis. 471. 

Wyo.—Paclfic-Wyomlng Oil Co. v. 
Carter Oil Co., 226 P. 193, 31 Wyo. 
314, rehearing denied 228 P. 284, 
31 Wyc. 462. 

13 C.J. p 640 note 19-p 643 note 32, p 
812 note 42—9 C.J. p 901 note 62. 
Aeademio definltlou of the words 
used is less important, in the con¬ 
struction of a contract, than its pur¬ 
pose.—Krlkorian V. Dailey, Va., 197 
S.E. 442. 

When authoTlxed hy statute^ con¬ 
sideration of such matters is, of 
course, proper. 

Okl.—First Nat. Bank v. Ward, 216 
P. 752, 91 Okl. 83. 

Or.—^McDonald v. Supple, 190 P. 816, 
96 Or. 486. 

Previous and oontemporaxy tnuis- 
aotloas between the parties may 
properly be taken into consideration 
in ascertaining the intention of the 
parties to a contract containing un¬ 
certain or ambiguous language. 

U.S.—Ingram-Day Lumber Co. v. 
Schults, C.C.AWi8., 45 P.2d 369, 
certiorari denied 61 S.Ct 366, 288 
U.S. 838, 76 L,Ed. 1446. 

CaL—Alameda County v. Garrison, 
291 P. 464, 108 CaLApp. 122. 

89L Minn.—Andrews v. Wclls-DIck- 
ey Trust Co^ 205 N.W. 66, 168 
Minn. 36, revening on rehearing 
2ff3 N.W. 439, 168 Minn. 86. 

13 C.J. P 640 note 20. 

83. Ma—Blackard v. National Bis¬ 
cuit Co., 132 A 386, 126 Me. 201. 
Mo.—Kansas City, to Use of Ingalls 
Stone Co., v. New Amsterdam Cas¬ 
ualty Co., App., 269 S.W. 693. ' 

Utah.—Schofield v. Zion’s Co-op. Mer¬ 
cantile Inst, 39 P.2d 842, 96 AL.R. 
1083. 

Wash.—State v. Ctomer, 28 P.2d 1027, 
176 Wash. 257, appeal dismissed 
Ciomer v. State of Washington, 64 
S.Ct .782, 292 U.S. 610, 78 L.Ed. 
1470. 

W.Va—Watson v. Buckhannon River 
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Coal Co., 120 S.E. 890, 95 W.Va 
164. 

XmpoBSlbUlty of effeefeuatlng aU parts 
If it is impossible so to construe 
the contract as to give all its parts 
a reasonable meaning, a construction 
effectuating its main apparent pur¬ 
pose will be favored. 

U.S.—Coffey v. Day & Night Nat. 
Bank of Plkeville, D.C.Ky., 21 F.2d 
661, affirmed Day & Night Nat 
Bank of Pikeville, Ky. v. Coffey, 
C.C.A, 25 F.2d 408, 68 AL.R 1002. 
N.J.—Bullowa v. Thermoid Co., 176 
A. 596, 114 N.J.Law 206, reversing 
173 A 925, 12 N.J.Misc. 608. 

N.T.—Collins v. Central Trust Co. of 
Rochester, 231 N.Y.S. 261, 133 Misc. 
93. 

84. U.S.—Queen Ins. Co. of America 
V. Meyer Milling Co., C.ClAMa. 
48 F.2d 886. 

Ala—W. T. Smith Lumber Co. v. 
Fox, 164 So. 218, 214, 26 AlaApp. 
587, reversed on other grounds 
164 So. 214, 281 Ala 169, citing 
Corpus Joila 

Cal.—^Ayako Sakamu v. Zellerbach 
Paper Co., App., 77 P.2d 313—Toms 
V. Heilman, I P.2d 31, 116 Cal.App. 
74—^Purdy v. Buflums, Inc., 272 
P. 770, 95 Cal.App. 299—Betts V. 
Orton, 167 P. 1147, 34 CalApp. 
397. 

Colo.—^McLeod V. Colorado Power Co., 
208 P. 468, 71 Colo. 618. 

D.C.—^No-Leak-0 Piston Ring Co. v. 
Chandlee, 289 F. 526, 63 AppJl.G 
128. 

Idaho.—^Utah Const Co. v. Mcllwee, 
266 P. 1094, 46 Idaho 707. 

HI.—Bnglestein v. Mints, 177 N.B. 
746, 346 UL 48—Wilkin v. Citizens 
Nat. Bank of Paris, 18 NJBl2d 261, 
298 BLApp. 38. 

Ind.—Sprague v. State. 181 N.E. 507, 
208 Ind. 681. 

Mont.—^Brovm v. Homestake Explora¬ 
tion Corporation, 89 P.2d 168, 98 
Mont 306—^McDaniel v. Hager-Ste- 
venson Oil Co., 248 P. 682, 76 Mont 
366—Spaulding v. Malllet, 188 P. 
377, 57 Mont 818—Helena Light 
ft Ry. Co. V. Northern Paa Ry. Co., 
186 P. 702, 67 Mont 93. 

Neb.—Wood v. Security Mut. Life 
Ins. Co., 198 N.W. 673, 112 Neb. 66, 
84 AL.R. 712. 

N.J.—Coffin V. Coffin, 148 A 680, 106 
N.J.Eq. 8. 

N.T.—St Regis Paper Co. v. Hubbs 
& Hastings Paper Co., 138 N.E. 
496, 286 N.T. 30, reversing 194 N. 
T.S. 150, 482, 201 App.DIv, 897. 
Okl.—^Beck v. Traders ft General Ins. 
Co., 77 P.2d 109. 

Pa.—Alberga, to Use. of Colton, v. 
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guage of a contract by a modification or contradic¬ 
tion based on the situation of the parties, the sur¬ 
rounding circumstances, or other external consid- 
erations.85 

Facts of public notoriety relating to the subject 
of a contract must be presumed to have been known 
to the parties at the time of making the contract, 
and the language used must be construed in refer¬ 
ence to such facts.®® 

Where there is a mutual mistake as to the facts, 
it has been held that the intention of the parties is 
to be ascertained on the assumption that the facts 
were as supposed.®^ 

Subsequent events. The surrounding circum¬ 
stances must be considered as of the time the con¬ 
tract is made and not in the light of subsequent 
events.®® 

§ 322.' Preliminary Agreemrats and Negotia- 
tiona 

- Ordinarily, prallmlnary agreement! and negotlatlona 


are not to be conildered In conatruing a written contract; 
but It Is otherwise In case of doubt as to the meaning 
of the contract. 

Where preliminary negotiations are consummated 
by a written agreement,®® or'an oral contract is ev¬ 
idenced by a subsequent agreed memorandum in 
writing,®® the writing supersedes all previous un¬ 
derstandings, and the intent of the parties must be 
ascertained therefrom. In case of doubt as to its 
meaning, however, all the negotiations between the 
parties ought to be considered in giving a contract 
a construction.®! Also, a final contract and a pro¬ 
posal may be construed together where they refer 
to and supplement each other, especially where the 
parties admit that the contract substantially con¬ 
forms to the proposal;®® and in construing a writ¬ 
ten contract which superseded a prior written con¬ 
tract between the parties, the two contracts may be 
compared in order to ascertain the situation of the 
parties when the second contract was made.®® • 

Representations made during the negotiation of a 
contract which are not included m the final agree¬ 
ment are not a part of it and are not binding.®* 


Feonsylvanla Indenmlty Corpora¬ 
tion, 173 A. 897. 114 Pa.Super. 42. 
Tex.—^Reynolds v. ^Man Oil & Qas 
Co., Com.App., li S.W.2d 778, re¬ 
versing. Civ^pp., 279 S.W. 989, and 
rehearing denied,. Com.App., 14 S. 
W.2d SlS^Birk v. Jackson, Civ. 
App., 76, S.W,2d 918, 921, quoting 
Corpus Jtirla. 

■Wls.—Milwaukee County v. Badger 
Chair 8t rumllure' Co., 289 N.W. 
659, 228 Wls 118. 

18 CtJ. p 644 note 83.' 

AooordlBg to ' a few anthoxltlM, 
howsver, the rule applies, even 
though the contract Is unambiguous. 
OkL—Templeman v. Walker, 52 P. 

2a 737, 176 Okl. 366. 

Tex.—Ryan v. Kent, Com.App., 86 S. 
W.2d 1007, reversing Kent v. Ry¬ 
an. C1V.APP., 20 S.W.2d 1099— 
Hoffer Oil Corporation v. Hughes, 
CIv.App., 16 S.W.2d 901. 

Wash.—Thomle v. Soundvlew Pulp 
Co., 42 P.2d l9. 181 Wash. 1— 
Northwestern Lumber Co. v. 
Bloom, 287 P. 296,, 186 Wash. 196. 
aa. m.—Oreen v. Ashland Sixty- 
Third State Bank, 178 N.H. 168, 346 
IIL 174—Ripley w Kaemmerer, 239 
I11.APP. 33». . ■ 

Mo.—XUinols . Fuel Co.tv. Mobile ft 
,0. K. Co, 8 S.W.2d 834, 819 Mo. 

. 899, certiorari denied 'Mobile ft 
' O. H- Oo.'v. lUtnols Fuel Co., 49 
8.Ct 84, 278 V.S. 640, 78,L.Ed. 666. 
Tqxv—Southern Gas ft Gasoline Bn- 
*gine V.- Rlcholson, Oom.App., 
216 .B.W. 158, reversing, CIvA.pp., 
'l«l:S.W. 829. 

aft Ra.->McMmizi t: Tttua, 72 A. 

240. 222 Pa. 600, m. ■ 

It S44 nqte B4. 


87. Cal.—Parrish v. Rosebud Min., 
etc., Co., 71 P. 694. afllrmed 74 P. 
312, 140 Cal. 6S6. 

8ft Ark.—Glover v. Bullard. 278 S. 

W. 646, 170 Ark. 68. 

N.y.—^Rockart v. City of Mt. Vernon, 
261 N.T.S. 614, 140 MIsc. 270. 
Tex.—Hoffer Oil Corporation v. 

Hughes, Civ.App., 16 S.W.2d 901. 
Utah.—^M. H. Walker Realty Co. v. 
American Surety Co. of New York, 
211 P. 998, 60 Utah 486: 

13 CJ. p 644 note 86. 
as. OkL—Dike .v. Martin, 204 P. 
1106, 1108, 85 OkL 103, quoting 
Corpus Juris. 

18 C.J, p 844 note 87. 

. Corpus Juris has been dted for 
the proposition that “the contract 
as writtto Is presumed to contain 
the matters agreed upon in the 
course of the negotiations therefor; 
land it Is presumed that all the mat¬ 
ters agreed upon were merged there¬ 
in, regardless of what may have been 
presented and discussed."—^Home 
'Trust Co. V. Shapiro, 64 S.W.2d 717, 
728, 384 Mo. 61. 

80. U.S.—In re Ho-ward, D.C.Cal.. 
. 100 F. 680. 

QkL—Dike v, Martin, 204. P. 1106, 
1108, 86 Okl 103, quoting Corpus 
Jnxli 

W.Va.—^Hutchinson v. Judy, 140 S,E. 
286,, 286, 140 W.Va, 449, citing 
Corpus Juris. 

81. U.8.—White Star Bus Line v. 
' People of Puerto Rico, C.C.A.P6rto 

' Rico, 75 F,2d 889, c&iilonxi denied 
People of Puerto Rico v. White 
' Star Bus line. 56 8.Ct 128. 296 
. U.& 60S, 80 USd. 480-rDralnagei 
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Dlst No. 1 of. Lincoln County, 
Neh„ V. Rude, aC.A.Nebw, 21 P.2ft 
257—Ryan v. Ohmer, N.Y., 244 P. 
31, 156 C.C^ .459. 

Iowa.—Seeger v. Manifold, 281 N.W- 
479, 210 Iowa 683—Cedar Rapids 
Sav. Bank ft Trust Co. v. American 
Mortgage ft Securities Co., 226 N. 
W. 889, 208 Iowa 150. 

OkL—JD^e V. Martin, 204 P. 1106, 86 
OkL 108—^Drumrlght v. Brown, 184 
P. 110, 111, 76 OkL 162, citing Oor. 
pus Juris. 

S.C.—^Breedln v. Smith, 120 S.E. 64^ 
126 S.a 846. 

Va.—^Alexander v. Crltcher, 94 S.B. 
835, 121 Vo. 723—Walker v. Gate¬ 
way MUllng Co., 92 SJl 826. 121 
Va. 217. 

18 C.J. p 644 note 40. . 

Correspondence 

(1) To ascertain Intent of parties 
to ambiguous contract; correspond-^ 
ence leading to agreement may be 
considered.—Tennant v. Wilde, 277 P. 
187, 9S.CaLApp. 437. 

(2) Correspondence preceding ex¬ 
ecution of -written contract may be 
conalderdd as showing relative situ¬ 
ations of parties, enabling court to 
detennine meaning of langu^e em¬ 
ployed.—^McQebee v. Cunningham, 26 
!S.W,2d 449,,181 Ark. 148. 

8ft HL—Tyler v. Goddard, 207 XU. 
App. 626. ■ 

'sa Wls^—Schuhkneebt v. Bobers, 
212 NfW. 667, 192‘Wis. 276^ 

8ft Ind.^ohnson v. Cra,wfordsvlller 
' ’ etc., 'R Co., ll-Ind. 280j 
.Mich,—Macklem v. Fales, 89 N:"^- 
.581, m Mich. 66. ^ 




17 C.J.S, 


QONTBACTS 


§324 


Where it is not expressly stated that an agree¬ 
ment in writing shall be subject to a formal con¬ 
tract, it becomes a question of construction wheth¬ 
er the parties intended the terms agreed on should 
merely be put in form, or whether they should be 
subject to a new agreement the terms of which 
are not expressed in detail.®^ 

§ 323. Oral Agreements Collateral to Written 
Contracts 

An oral agreement collateral to a written contract 
will not be construed to be valid and enforceable beyond 
proper limits. 

An oral agreement collateral to a written con¬ 
tract ^11 not be construed or held to be valid and 
enforceable in so far as it conflicts with, changes, 
or devitalizes the written contract,*® nor will it be 


held available as a defense to an action on the writ¬ 
ten contract®^ 

§ 324. Construction against Party Using 
Words 

To the extent that a contract Is susceptible of two 
constructions by reason of doubt or uncertainty as to the 
meaning of ambiguous language, It Is to be construed 
most strongly or strictly against the party by whom, or 
In whose behalf, the contract was prepared or the am¬ 
biguous language was used,. and' liberally and most 
strongly In favor of the party who Is not the author, 
and not responsible for the use, of the language giving 
rise to the doubt or uncertainty. 

Where a contract is ambiguous it'will be con¬ 
strued most strongly against the party preparing it 
or employing the words concerning which doubt 
arises,*® the reason for the rule being that a man 


Par— Idell V. Delaware County Poor 
Dlst, 27 Del.Co. 470. 
BepTssentatlonfl axe praouxsoxs to 
a contract They do not enter Into 
the contract, their purposes being 
accomplished when the contract is 
made.— Murphy v. Gifford, 200 N.W. 
263, 228 Mich. 287. 

95. Ta.—Adams v. Hazen, 96 S.E. 
741, 123 Va. 804. 

961 US.—Bljur Motor Lighting Co. 

V. Eclipse Mach. Co., N.T., 243 F. 

' 600, 166 C.C.A. 298, affirming. D.C., 
287 F. 89. 

N.T.—Barhrlck v. Carrero, 171 N.T.S. 

447. 184 App.Dlv. 160. 
g.D._Black Hills Trust & Savings 
Bank v. Plunkett, 166 N.W. 627, 40 
S.D. 186. 

97 , SJ).—Black Hills Trust & Sav¬ 
ings y. Plunkett supra. 

9& IT.S.—^Northern Pac. Ry. Co. v. 
Twohy Bros. Co., C.C.A.Or., 96 F. 
2d 220—Gulf Refining Co. v. Home 
Indemnity Co. of New York, C.C.A. 
Ark. 78 F.2d 842—Metropolitan 
Casualty Ins. Co. of New York v. 
Banks, CCJLPa., 76 F,2d 68— 
Busch V. Midland' Finance Corpo¬ 
ration. C.C.A.MO., 64 F.2d 869, 862. 
dtlng Corpus Jhxltf, and certiorari 
denied Midland Finance Corpora¬ 
tion V. Busch, 64 S.Ct 64, 290 U. 
S. 646, 78 L.Ed. 660—B. I. Du Pont 
De Nemours & Co. v. Clalbome- 
Reno Co.. aC.A.Iowa, 64 F.2d 224, 
89 A.L.R. 238i certiorari denied 
dalhome-Reno Co. v. B. I. Du Pont 
De Nemours & Co., 64 S.Ct' 64, 290 
US. 646, 78 .Ii.Bd. 661—Cocke v. 
‘Vacuum Oil Co., C-CAuTex., 63 F^ 
2d 4fl6-rThe Philip J. Kenny, D.C 
N.J., 67 F.2d,837—Continental Oil 
Co. V. Fisher Oil Co.,.C.C.A.Okl., S5 
P.2d 14—Baot & West Ins. Co. of 
New Haven, Conn., v. Fidel, C.C. 
A,NJI., 49 P.2d 86—Sternberg v. 
Drainage Dlst No. 17 of Mlsalsslp- 
. pi County, Ark, UC.A.Ark.- 44 F. 
3d..660—<iueen .Ins. Co., of America 


V. Meyer Milling Co.. C.C.A.MO., 43 
F,2d 885—^Dry Ice Corporation of 
America v. Josephson, D.C.N.Y., 43 
P.2d 408—Centrosoyus-America v. 
U S., D.C.N.T., 30 P.2d 302, affirm¬ 
ed. D.a, 31 P.2d 610—Drainage 
Dlst No. 1 of Lincoln County, Neb. 
V. Rude, aC.A.Neh.. 21 P.2d .267— 
Sartorls v. Utah Const Co., C.C.A. 
Cal., 21 P.2d 1—Neal v. Akers, 0. 
aA-N.C., 286 F. 903—In re Qoor- 
man, D.C.Mich., 283 F. 119—Cast- 
ner, Curran & Bulllt v. Sudduth 
Coal COm aC.A.W.Va., 282 p) 602 
—Charles Ward Engineering 
Works V. U. S., 78 CtCL 667—Litari- 
etta Mfg. Co. v. U S., 78 Ct.CL 628 
—Bethlehem Steel Co. v. U S., 61 
CtCL 394, affirmed 88 S.Ct 347, 246 
US. 628, 62 L.Ed. 866—Hongkong 
& Whampoa Dock Co., Ltd. v. Unit¬ 
ed States, 60 CtCL 213. 

Ala,—Toungerman-Reynolds Hard¬ 

wood Co. V. Hicks, 181 So, 111, 112, 
citing Corpus Tnris—Penn Mut 
Life Ins. Co. v. Fiquett 166 So. 
702, 229 Ala. 203—King V. Capftol 
Amusement Co., 180 So. 799, t22 
Ala. 116—W. L. Shepherd Lumber 
Co. V. Atlantic Coast Line R. Co., 
112 So. 323, 216 Ala, 89—Brooks V. 
Bank of Wetumpka, 98 So. 907, 908, 
210 Ala. 689, citing Corpus Jnxto— 
Dozier v. "Vizard Inv. Co., 88 So. 
672, 673, 208 Ala. 421, citing Oor^ 
pus Juris—Hamilton v. Stone, 80 
So. 862, 202 Ala. 468—Denson v. 
Caddell, 77 So. 720, 201 Ala. 194 
—Fidelity Building & Loan Ass’n 
V. Protective Life Ins. Co., App., 
168 So. 896, certiorari denied 168 
So. 899, 232 Ala, 626. 

Aria-Aldous v. Intermountaln 
Building ft Loan Ass'n of Arizona, 
284 P, 853; 86 Arlz. 226—Hoover 

■ V. Odle, 260 P. 998, 81 Arlz. 147. 

Ark—W. T. Rawleigh Co. v. Wilkes, 
121 S.W.2d 886—General American 
Life Ins. Co. v. Prauenthal ft 
Schwarz^ 101 S.W.2d 963—Coca 
Cola Bottling Co. of Arkansas v. 
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Coca Cola Bottling Co., 35 S.W.2d 
679, 183 Ark 288—Fullerton v. 
Storthz, S3 S.W.2d 714, 182 Ark 
761—McGehee v. Cunningham, 25 
S.W.2d 449, 181 Ark 148—Vita- 
graph, Inc., V. Watson, 8 S.W.2d 
469, 177 Ark 984—American Ins. 
Union v. Rowland, "8 S.W.2d 462, 
177 Ark. 875—^Marley v. Hackler, 

8 S.W.2d 20, 176 Ark. 238—McClain 
V. Reliance Life Ink Co., 280 S.W. 
16, 170 Ark 478—^Bracy Bros. 
Hardware Co. v. Herman-McCain 
Const Co., 259 S.W. 384, 163 Ark 
133—Wisconsin & Arkansas Lum¬ 
ber Co. V. Pitzhugh, 235 S.W. 1001, 
161 Ark 81. 

Cal.—Hunt v. United Bank ft Trust 
Co., 291 P. 184, 210 CaL 108—Duell 
V. Sanstrom, 7 P.2d 1087, 120 Gal. 
App. 414—^Hoff V. Lodi Canning 
Co., 196 P. 779, 61 CalApp. 299. 

Colio.—Six Star Lubricants Co. v. 
Morehouse. 74 P.2d 1239, 101 Colo. 
491—Otis Elevator Co. v. Maryland 
Casualty Co., 38 F.2d 974, 95 Colo. 
99—Dllllard v. Wilson, 82 P.2d 268, 
96 Colo. 88—San Luis Power ft 
Water Co. v. Trujillo, 26 P.2d 637, 
98 Colo. 386—Platte Valley Ditch 
ft Reservoir Co. v. H. C, Lallier 
Construction ft Engineering Co., 
14 P.2d 1079, 91 Colo. 817—Morath 
v. Perkins, 278 P. 611, 86 Colo. 101 
—Globe Nat. Bank v. McLean, 269 
P. 9, 84 Colo. 207—George Trltch 
Hardware Co. v. Donovan, 221 P. 
881, 74 Colo. 360. 

Del.—^Philadelphia Storage Battery 
Co..v. Radio Coiporatlon of Amer¬ 
ica, Ch., 194 A. 41k 

Fla.—Walker v.- Cloie, !l26 So. 621, 
98 Fla. 1108, rehearing denied 126 
So. 289, 98 Fla. 1103—St Lucie 
County Bank ft Trust Co. v. Aylln, 
114 So. 438, 94 Pla. 628—West Yel¬ 
low Pine Co. V. Sinclair, 90 So. 828, 
83 Pla. 118. 

Qa.—Macon Gas Co. v. Crocfcetb 
App., 198 aBL''267. 

Idaho.—Rles v. Pacific Fruit ft P^ 
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duce Co., S94 P. 336, 338, 60 Idaho 
140, cltinsr CoTpns Jaxla. 

HL—^Eersul v. Baldwin Plano Co., 
208 Ill.App. 265—Murray v. Kas- 
kaskla Live Stock Ins. Co., 204 m. 
App. 568. 

Iowa.—^Andrew v. Austin, 232 N.W. 
79, 213 Iowa 963—Winfield State 
Bank v. Snell, 226 N.W. 774, 208 
Iowa 1086. 

Ean.—Bankers’ Mortg. Co. of Topeka 
V. Dole, 286 F. 268, 130 Kan. 367, 
rehearing denied 287 P. 906, 130 
Kan. 647. 

Ky.—Fidelity & Deposit Co, of Mary¬ 
land V. Lyon, 124 S.W.2d 74, 276 
Ky. 411—D. L. Walker & Co. v. 
Lewis, 101 S.W.2d 686, 267 Ky. 
107—Todd V. Williams’ AdmX 95 
S.W.2d 593, 264 Ky. 788—Warfield 
Natural Gas Co. v. Clark’s Adm’x, 
79 S.W.2d 21, 267 Ky. 724—Mam¬ 
moth Cave Nat Park Ass’n v. 
Whittle & Demunhrum, 70 S.W.2d 
990, 991, 254 Ky. 63, citing Oorpiui 
JUds—^Theatre Realty Co. v. P. 
H. Meyer Co., 48 S.W.2d 1, 2, 248 
Ky. 346, citing Coxpns Jails—Haw¬ 
kins & Chamberlain v. Matthews, 
47 S.W.2d 647, 242 Ky. 732—Bog- 
gess Realty Co, v. Miller, 14 S.W. 
2d 140, 227 Ky. 813—Glenmary 
Land Co. v. Stewart, 290 S.W. 603, 
504, 217 Ky. 636, citing Ckixinu Ju¬ 
ris—Wallace V. Cook, 227 S.W. 279, 
282, 190 Ky. 262, citing Coipxu Ja¬ 
ils. 

La.—Union Indemnity Co. v, F. D. 
Harvey & Co., App., 148 So. 601, 
affirmed, App., 161 So. 776—^Loch- 
te V. Magglore, 139 So. 760, 19 La. 
App. 362—Chicago Demolishing Co. 

V. Werk, 126 So. 76, 12 La.App. 
343—Flanders v. Motor Sales & 
Service, 118 So. 387, *9 La.App. 616 1 
—Jacob Fallo, Inc. v. Durr, 4 La. 
App. 156—^Nelson v. Roy, 1 La. 
App. 664. 

Ma—Bar Harbor & Union River Pow¬ 
er Co. V. Foundation Co., 149 A. 
801, 129 Ma 81. 

Md.—^Brownstein v. New York Life 
Ins. Co., 148 A. 273, 158 Md. 51— 
Owens V. Graetzel, 126 A. 224, 228, 
146 Md. 361. 39 A.L.R. 943, Quoting 
OozimB Joxis. 

Mass.—Schaffer v. Hotel & Railroad 
News Co., 166 N.K 389. 266 Mass. 
276—Morse v. City of Boston, 167 
NJEL 528, 260 Hass. 255—New York 
Cent. R. Co. V. Stoneman, 123 N.E. 
679, 233 Mass. 258. 

Mich.—Amlcfc V. Hickey, 236 N.W. 
869, 254 Mich. 37—Lower v. 
egon Heights Co-op. Dairy, 232 N. 

W. 181, 261 Mich. 460—Patterson 
V. Miller, 227 N.W. 674, 249 Mich. 
89—Saxon v. Howey, 226 N.W. 228, 
247‘Mlch. 608—Greenough v. Will- 
oox, 218 N.W. 175, 288 Mich. 62— 
Ardls v. Grand Rapids & L Ry. Co., 
167 N.W. 5. 200 Mich. 400. 

Minn.—Geib v. Haynes Corporation 
of minota, 240 N.W. 907. 186 Minn. 
296. 


Mo.—^Evans v. Equitable Life Assur. 
Soa, 109 S.W.2d 380, 383, citing 
Corpus JnxlB—John Deere Plow Co. 
v. Cooper. 91 S.W.2d 145, 230 Mo. 
App. 167—Croghan v. Savings 
Trust Co., App., 85 S.W.2d 239— 
Burrus v. Continental Life Ins. Co., 
40 S.W.2d 493, 226 Mo.App. 1129— 
Buhler Mill & Elevator Co. v. Jol¬ 
ly, 261 S.W. 363, 217 Mo.App. 240 
—Southern Ry. Co. v. Berthold & 
Jennings Lumber Co., App., 247 
S.W. 219, 221, citing Ootims Jnzls 
—Sandbrook v. W. L. Morrison Inv. 
Co., 289 S.W. 543, 209 Mo.App. 600, 
certiorari quashed State ex rel. W. 
L. Morrison Inv. Co. v. Trimble, 
266 S.W. 171, 301 Mo. 146. 

Neb.—^Erlcson v. Nebraska-Iowa 
Farm Inv. Co., 278 N.W. 841, 846, 
quoting Corpus Jnils—People’s 
State Bank v. Smith, 231 N.W. 141, 
120 Neb. 29. 

N.J.—^Kelly V. Guarantee Trust Co., 
164 A. 34, 37, 112 N.J.Eq. 130, quot¬ 
ing Corpus JarlB—J. I. Klslak, Ina, 
V. Muller, 136 A, 673, 100 N.J.Ba. 
110—^Hllsinger v. Schwarts, 133 A. 
184, 99 NJr.Eq. 288—Warsley v. 
Brtan, 174 A. 743, 114 N.J.Law 
86—Fletcher v. Interstate Chemi¬ 
cal Co., 110 A. 709, 94 N.J.Law 332, 
affirmed 112 A. 887, 96 N.J.Law 
648, 17 A.L.R. 92. 

N.Y.—^Evelyn Bldg. Corporation v. 
City of New York, 178 N.E. 771, 257 
N.Y. 601, reversing 249 N.Y.S. 844, 
282 App.Div. 797—Atterbury v. 
Bank of Washington Heights of 
City of New York. 149 N.E. 841, 241 
N.Y. 231, reversing 206 N.Y.S. 647, 
211 App.Dlv. 90—Strauss v. Bm- 
steln, 133 N.E. 440, 232 N.Y. 187, 
reversing Same v. Erstein, 180 N. 
Y.S. 347, 190 APP.DIV. 693—Wil¬ 
son & English Const Co. v. New 
York Cent. R. Co., 269 N.Y.S 874, 
240 App.DIv. 479—Wooster v. Metz, 
214 N.Y.S. 680, 216 App.Div. 306 
—Stephens v. Crawford, 205 N.Y.S. 
39, 209 App.Div. 142, affirmed 147 
N.E. 184, 239 N.Y. 636—Raw Silk 
Trading Co. v. Katz, 194 N.Y.S. 
638, 201 App.Div. 713—Shubert 
Theatrical Co. v. Gallagher, 193 N. 
Y.S. 401. 200 App.Div. 696—Ed¬ 
wards V. Tennis, 179 N.Y.S. 807, 
190 App.Dlv, 478, affirming 173 N. 
Y.S. 500, 106 Misa 609—In re 
Gray’s Estata 390 N.Y.S. 603, 160 
Misa 710 — Welnsteln-Goodkind, 
Ina, v. Donovan, 266 N.Y.S. 670, 
148 Misa 847—Aupperle v. Doher¬ 
ty, 242 N.Y.S. 186, 187 Misa 444 
—Roberts Bros. Co. v. Grein, 221 
N.Y.S. 321. 129 Misa 406—Payne 
V. Lautz Bros. & Co., 166 N.Y.S. 
844, affirmed 168 N.Y.S. 869, which 
Is affirmed 171 N.Y.S. 1094, 186 
App.DIv. 904. 

N.C.—Edwards v. Jefferson Standard 
Life Ins, Co., 92 S.E. 696, 178 N. 
G 6lf. 

Ohio.—^Flre Ass'n of Philadelphia v. 
Agresta, 164 N.E. m, 116 Ohio 
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St 426—Ferguson v. Laux, 16 N. 
B.2d 167, 169, 67 Ohio App. 496, 
quoting Corpns Jails—Coe v. Sub¬ 
urban Light & Power Co., 167 N. 
R 693, 32 Ohio App. 168—Charles 
Behlen Sons’ Co, v. Ricketts, 164 
N.E, 436, 30 Ohio App. 167—R. K- 
Le Blond Mach. Tool Co. v. Hum¬ 
boldt Fire Ins. Co., 6 Ohio App. 
313, affirmed Humboldt Fire Ins. 
Co. V. R. K. Le Blond Macb. Tool 
Co., 112 N.R 1084, 92 Ohio St 
541. 

Okl.—Moon Motor Car Co. of St 
Louis. Mo., V. Stata 1 P.2d 368, 149 
Okl. 190. 

Or.—Oregon Surety & C. Co^ v. Unit¬ 
ed States Nat. Bank, 300 P. 336. 
339, 186 Or. 573, citing Corpus Jiu 
rls—Salem Kln^s Products Co. v. 
Ramp, 196 P. 401, 409, 100 Or. 329. 
citing Corpus Juris. 

Pa.—^Bbbert v. Philadelphia Electric 
Co., 198 A. 823. affirming 191 A 
884, 126 Pa.Super. 361—Shaw v. 
New Amsterdam Casualty Co., 164 
A 918, 310 Pa. 213—Hempfleld Tp. 
School Dist V. Cavalier, 164 A 
602, 309 Pa 460—Sunseri v. Garcia 
& Magginl Co., 148 A 81, 298 Pa 
249, 67 AL.R. 1428—Duncan v. 
Pittsburg-Florida Fruit Growers* 
Ass’n, 128 A 441. 282 Pa’ 498— 
Wilson V. Franklin, 127 A 609, 
282 Pa 189, citing Corpns Juris— 
Van Horn v. Kemena 127 A 288, 
281 Pa 679—Hook v. Welch, 67 Pa 
Super. 297—^Provident Trust Co. v. 
Hofstetter, 28 DeLCo. 68—Idell v. 
Delaware County Poor Diet, 27 
Del-Co. 470, 

S.D.—Evans V. Heaton, 233 N.W. 281, 
67 S.D. 436. 

Tex.—Pledger v. Business Men's Ac¬ 
cident Ass'n of Texas, Com.App., 
228 S.W. 110, reversing, Civ.App., 
198 S.W. 810, which reversed on 
rehearing 197 S.W. 889—^Hinson v. 
Noble, Clv.App., 122 S.W.2d 1082 
—Investors’ Utility Corporation v. 
Challacomba Civ.App., 89 S.W.2d 
176, 179, citing Corpus Jarls—St 
Mary's Oil Engine Co. v. Alien- 
Morrow Co., CIv.App., 20 S.W.2d 
266—Somerset Pipe Line Co. v. 
Pioneer Oil & Refining Co., Civ. 
App., 289 S.W. 166 — Harlan v. 
First State Bank, Civ.App., 270 S. 
W. 896, 897, citing Corpus Jails 
—Cooper Grocery Co. v. Rowntree, 
CivApp., 260 S.W. 338. 

Utah.—Read v. Forced Underfiring 
Corporation, 26 P.2d 826, 82 Utah 
529—Mifflin v. Shikl, 293 P. 1. «. 
77 Utah 190, citing Corpus Juris 
, —Jordan v. Madsen, 252 P. 570, 
69 Utah 112—^Penn Star Mining Co. 
V. Lyman, 231 P. 107, 110, 64 Utah 
348, quoting Corpus Juris. 

Va—Scott V. Goode. 148 S.H. 689. 
162 Va 827—^Bpe's Adm’r v. Har¬ 
daway, 115 S.R 712, 186 Va 80. 
Wash.—Foss v. Golden Rule Bakery. 
51 P.2d 405, 184 Wash. 266—Camp 
V. Carey, 278 P. 183, 162 Wash. 430 
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is responsible for ambignities in his own expressions thing, while he hopes the court will adopt a con- 

and has no right to induce another to contract with struction by which they w'ould mean another thing 

him on the supposition that his words mean one more to his advantage but this rule, it is said, 


—Mikusch V. Beeman, 188 P. 780, 
110 Wash. 658—^Pugret Sound In¬ 
ternational Ry. V. City of Everett, 
175 P. 40, 108 Wash. 495—Schuh- 
knecht v. Robers, 212 N.W. 657, 
192 Wis. 275. 

9 C.J. p 707 note 98—13 C.J. p 645 
note 42, p 818 note 48. 

Xhat oonstmotion whicli is less 
favoiable to the party drawing the 
contract or using the ambiguous 
terms will be adopted where the lan¬ 
guage of the contract Is ambiguous 
and susceptible of two Interpreta¬ 
tions. 

Mo.—Sanders v. Sheets, 287 S.W. 

1069, 1071, 'Citing Ooipns Joxis. 
N.T.—Travelers Indemnity Co. v. 
Service Lines, 290 N.T.S. 440, 160 
Mlsa 646. 

Okl.—Rondos v. Stauffer, 69 P.2d 838. 
180 Okl. 185—Smith v. First Nat 
Bank, 29 P.2d 971, 167 OkL 408. 
Ter.—Hammond v. Barnard, Civ. 
App., 268 S.W. 916—Harding v. 
Glddlngs, Clv.App., 256 S.W. 805, 
reversed Giddlngs v. Harding, 
Com.App., 267 S.W. 976. 

Wash.—Fitzpatrick v. Bradshaw, 17 
P.2d 894, 171 Wash. 836—Cllse Inv. 
Co. V. Stone, 18 P.2d 9, 168 Wash. 
617. 

W.Va.—Henson v. Lamb, 199 S.B. 
469. 

ObnstmoUon in favor of opposlta 
party 

Ambiguous language In a contract 
should be construed liberally and 
most strongly In favor of the party 
who did not write or prepare the 
contract and la not responsible for 
the ambiguity. 

CaL—George Herz & Co. v. Bolt 
App., 72 P.2d 251—Harter v. Delno, 
194 P. 800, 49 Cal.App. 729. 

Minn.—^Lucas v. Ganley Bros., 206 N. 

W. 934, 166 Minn. 7. 
N.Y.-Schnelder v. Viator, 203 N.T. 

S. 897, 208 App.Dlv. 624: 

Ohio.—Besser v. Buckeye Pipe Line 
Co.. 13 N,E.2d 927, 57 Ohio App. 
841. 

Tex.—Security Banking & Invest¬ 
ment Co. V. Flanagan, ClvApp., 
241 8.W. 702, modified on other 
grounds, Com.App., 254 S.W. 761, 
corrected on other grounds, Com. 
' App., 262 S.W. 741. • 

Besolvliig doubt, tmoertalnty, ox am¬ 
biguity 

Any ambiguity in the contract, or 
doubt or uncertainty as to its mean¬ 
ing, should be resolved against the 
party who prepared the contract or 
is responsible for the verbiage. 

U.B.—J. A. La Porte Corporation v. 
Mayor and City Council of Balti¬ 
more, D.CLMd,, 18 F.Supp. 796. 
Ala.—Birmingham Motor Co. v. Nor- 
17 


wood Transp. Co., 80 So. 146, 16 
Ala.App. 572. 

Ark.—Dewey Portland Cement Co. v. 
Benton County Lumber Co., 63 S. 
W.2d 649, 187 Ark. 917—Lasater v. 
Western Clay Drainage Dist, 8 S. 
W.2d 602, 177 Ark. 997. 

Ind.—Illinois Pipe Line Co. v. Fitz¬ 
patrick, 188 N.B. 771, 207 Ind. 1. 
Iowa.—Fairfax State Sav. Bank v. 
Collgan, 234 N.W. 537, 211 Iowa 

670. 

La.—Texas Co. v. Crais, App., 166 So. 
405. 

Mo.—State ex rel. Central States 
Life Ins. Co. v. McElhlnney, App., 
90 S.W,2d 124. 

N.T.—Taylor v. IT. S. Casualty Co., 
199 N.E. 620, 269 N.T. 360, re¬ 
versing 281 N.T.S. 706, 245 App. 
DIv. 800, affirming Taylor v. U. 8., 
281 N.T.S. 361, 166 Mlsa 607, re- 
argument denied l N.E.2d 354, 270 
N.T. 811—Roble v. Wheeler Ship¬ 
yard, 3 N.T.S.2d 813, 167 Mlsa 
279 — Grauer v. Eauitable Life 
Assur. Soa of U. S., S N.Y.S.2d 
664, 167 Mlsa 30—Collins v. Cen¬ 
tral Trust Co. of Rochester, 231 N, 
T.S. 251, 133 Mlsa 98. 

Or.-Herrold v. Hartley, 24 P.2d 338, 
144 Or. 368. 

S.C.—Charles v. West, 152 S.E. 644, 
166 S,C. 488. 

W.Va-kjharlton v. Chevrolet Motor 
Co., 174 S.E. 670, 115 W.Va. 26. 
Contract should not be extendefU. 
at Instance of author of the lan¬ 
guage used, by construction or im¬ 
plication beyond Its plain Import 
—Sample v. Gulf Refining Co., 191 S. 
E. 209, 183 S.a 399. 

TTnder statutes so providing, the 
language of a contract, in the case 
of uncertainty not removed by other 
rules of construction, should be in¬ 
terpreted most strongly against the 
party who, caused the uncertainty to 
exist 

Cal.—Well V. California Bank, 27 P. 
2d 904, 905, 219 CaL 588, citing 
Corpus Juris—Clsler v, Ray, 2 F. 
2d 987, 991, 218 Cal. 620, citing 
Corptu Juris—^Robert Marsh & Co. 
v. Tremper, 292 P. 960, 210 CaL 
672—Couture v. Ocean Park Bank, 
270 P. 943, 206 CaL 338, 61 A.L.R. 
267—Greenberg v. Continental Cas¬ 
ualty Co., App., 76 P.2d 644—Mel¬ 
vin V. Berendsen, 46 P.2d 189, 7 
CalA.pp.2d 389—Andersen v. La 
Rinconada Country Club, 40 P.2d 

671, 4 CaLApp.2d 197—Southern 
California Finance Co. v. Davis, 7 
P.2d 744, 120 Cal.App. 79—Clayton 
V. Randolph Marketing Co., 203 P. 
831, 65 Cal.App. 528. 

Okl.—Sac City Canning Co. v. Grif¬ 
fin Grocery Co^ 225 P. 702, 99 OkL 
99. 


S.D.—^Welsaer v. Kropuenske, 226 N. 

W. 760, ,56 S.D. 658. 

13 C.J. p 545 note 42 [a]. 

Party responsible for use of lan¬ 
guage 

(1) The language of a contract 
will be construed most strictly or 
strongly against the party responsi¬ 
ble for Its use, whether he or hla 
representative chose It or whether 
the contract was prepared by him 
or on his behalf and at his direction. 
Mich.—^Fort Pitt Malleable Iron Co. 

V. Detroit Steel Products Co., 245 
N'.W. 546, 260 Mich. 683. 

Pa.—^Alcorn Combustion Co. v. M. 

W. Kellogg Co., 166 A. 862, 811 Pa. 
270. 

R.I.—^Antonio Marcaccio, Ina v. San- 
turri, 155 A. 671, 51 RI. 440. 

Tenn.—^Neubert v. Messer, 16 Tenn. 
App. 210. 

Tex.—Turner v. Cochran, Clv.App., 
57 S.W.2d 305, error dismissed— 
Holt v. Wilson, Clv.App., 55 S.W. 
2d 580. 

Va—Alexander v. Critcher, 94 S.B. 
336. 121 Va 728. 

(2) A party Is responsible for 
language used by his attorney in 
drafting the contract and, if It is 
uncertain or ambiguous, it will be 
construed most strongly against him. 
HI.—^Pennsylvania Retreading Tire 

Co. V. Goldberg. 224 Ill.App. 241, 
affirmed. 137 N.E. 81, 305 HI. 64. 
Mich, — Marks-FIske-Zeiger Co. v, 
American Bushings Corporation, 
280 N.W. 919, 260 Mich. 583. 

N.T.—^Thieler v. Trinity Advertising 
Corporation, 270 N.T.S. 717, 241 
App.Div. 84, afflnped 193 N.E. 437, 
265 N.T. 668—Eastman Kodak Co. 
V. WelL 243 N.T.S. 819, 137 Misc. 
506. 

Tenn.—^Weatherly v. American Agr. 
Chemical Co., 65 S.W.2d 592, 16 
Tenzi.App. 618. 

(3) Doubtful meaning of counter¬ 
proposal prepared by offeree's agent 
must be resolved against offeree.— 
McCullough V. Weller. 290 S.W. 676, 
217 Ky. 839. 

Contract prepared by expert ox «x- 
pezienosd party 

Or.—Keller Bros. v. School DisL Na 
108, Cladcamas County, 178 P. 218, 
91 Or. 816. 

Wash.—Chermak v. P. J. Taggares, 
Ina. 6 P.2d 880, 166 Wash. 67. 

99. Neb.—Erlcson v. Nebraska-Iowa 
Farm Inv. Co., 278 N.W. 841, 846, 
quoting Corpus Juris. 

N.J.—Kelly v. Guarantee Trust CoL, 
164 A. 34, 37, 112 N.J.E(L 130. quot¬ 
ing Corpus Juris. 

Ohio.—^Ferguson v. Laux, 16 NJSL2d 
167, 169, 67 Ohio App. 496, quoting 
Corpus Juris. 
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is the last one which the courts will apply, and 
then only if a satisfactory result cannot be reached 
by the other rules of construction.^ The rule is 
never applied to words which are the common lan¬ 
guage of both parties,2 even though they are put in 
writing by one of the parties.^ Neither is the rule 
applied to words the use of which is prescribed by 
law,4 nor where the intention is clearly and plainly 
expressed and there is no uncertainty or ambigui¬ 
ty and it will not be followed where it will cause 
a forfeiture® or an annullment of the contract.^ 
Further, the language must be given a meaning in 
accord with the context^ and the general object in 
view.® 


Judicial construction. The rule that ambiguous 
language in a contract is to be construed most 
strongly against the party who drew the contract 
or selected the language is especially applicable to 
language or a term which, prior to the execution of 
the contract, has been the subject of conflicting ju¬ 
dicial construction but it applies only to those 
portions of the contract which require judicial con- 
struction.ii 

Printed fortns. The rules just stated are of 
course peculiarly applicable where the contract is 
on a printed form prepared by one of the parties.!® 

Contracts by correspondence. Where a contract 


UtaJL—^Penn Star Mining Co. v. Ly¬ 
man, 231 P. 107, 110. 64 Utah 343, 
quoting Goxpuii Jails. 

13 aj. p 545 note 43. 

ITatnxal inference la that the user 
of ambiguous language would make 
plain what is In his favor.—Gulf 
Refining Co. v. Home Indemnity Co. 
of New York, CCA-Ark., 78 F.Sdi 
842. 

Supposed or Jostlfled eonstmetion hy 
other party 

Language susceptible of more than 
one construction, where used In con¬ 
tract prepared by one of parties, 
should receive such construction as 
party preparing it then supposed 
other party would give to It, or such 
construction as other party would be 
fairly justified In giving to It—Brio- 
son V. Nehraska-lowa Farm Inv. Co., 
Neb., 278 N.W. 841—Lyman-Richey 
Sand & Gravel Co. v. State, 243 N. 
W. 891, 123 Neb. 674. 83 A.L.R. 180L 

Ot^ party 

When a party to an agreement 
was misled by ambiguous language 
employed by the. other party, such 
ambiguity should be construed 
against the party using the words. 
—^Brown v. Houghton Const Co., Mo. 
App., 227 S.W. 137. 

1. Mass.—Taber v. Beaudette & 
Graham Co., 159 N.B. 506, 262 
Mass. 99. 

N.J. —Kelly v. Guarantee Trust Co., 
N. J.. 164 A. 84, 37, 113 N.JJa3q. 
130, quoting Ooipns Jozis. 

Or.—Salem King's Products Co. v. 
Ramp, 196 P. 401. 409, 100 Or. 329, 
citing Oorpos Jnxls. 

Pa.—Commonwealth v. N.elson-Ped- 
ley Const Co., 164 A. 388, 386, 308 
Fa. 174, quoting Oorpos Juls. 

18 aJ. p 645 note 44. 

. Vhsra ottaar nflas of oourtraoUon 
woold be thwarted In their legiti¬ 
mate operation by the application of 
this, rule of construction, It will not 
he aq^plied.—Denson v. Caddell, 77 
So.'720, 201. Ala. 194—Fidelity Build- 
tne Loan" Ass^ v. Protective Life 
Ins. Co., 168 Sa 891, 27 AlaApp. 


, 186, certiorari denied 168 So. 899, 232 
Ala. 525. 

CosBideration. of facts Barroiinding 
parties may induce the court to re¬ 
solve an ambiguity In favor of the 
party who drafted the contract, as 
where, at the time of the execution 
of a subcontract, one party had 
knowledge of the principal contract 
between the other party, who draft¬ 
ed the subcontract, and the state 
highway commission and of the in- 
jterpretatlon which the latter had 
placed on the same ambiguous lan¬ 
guage in the principal contract— 
Robert G, Lassiter & Co. v. Nixon, 
119 So. 17, 218 Ala. 484. 

8. Ala.—^Denson v. Caddell, 77 So. 

. 720, 201 Ala. 194. 

13 C.J. p 646 note 46. 

Contract drawn or with aid and 
approval of, attonuy for eadh 
party 

; Neb.—^Bee Bldg, Q). v. Peters Trust 
.Co., 188 N.W. 302, 106 Neb. 294. 
Wash.—Drumheller v. Bird, 15 P.2d 
260, 170 Wash. 14. 

^mUgooTU provlsioa written Into 
contract by amtnal agent^ellers v. 
Spiller, Tex.GivApp., 64 S.W.2d 1049. 
Bewrlttsn contract 
A contract will not be construed 
against party who prepared It where 
other party required contract to be 
rewritten twice before execution,— 
McClure v. Young, Ark., 98 S.W.2d 
877. 

a. Mo.—McFarland v. Ginio^ 87 S. 
W.2d 911, 827 Mo. 690. 

4. NlJ.—Zurich General Accident & 
Liability Ins. Co. v. American Mut 
Liability Ins. Co. of Boston, 192 
A. 387, 118 N.J.Law 817—Bullowa 
V. Thermold Co., 176 A 696, 114 
N.J.Law 206, reversing 173 A 925, 
12 N.J.Miaa 608—Clott v. Pruden¬ 
tial Ins. Co. of America, 176 A 
208, 114 N.J.Law 18, affirmed 178 
A 747, 116 N.J.Law 114. 

& Cal.—Goats v. General Motors 
Corporation, App., 64 P.2d 1168. 
Ga.—SampBon v. McRae, 116 S.B. 
661, 29 Ga.App. 690, conforming to 


, answers to certified questions Cone 
V. American Surety Co., 116 S.B. 
481, 154 Ga. 841. 

m.—Egyptian Seed Growers’- Ex¬ 
change v. Holllnger, 238 IlLApp. 
178. 

Mo.—^National Refining Co. v. Cox, 57 
‘S.W.2d 778, 227 MoApp. 778. 

N.Y.—Kavanaugh v. Cohoes Power & 
Light Corporation, 187 N.T.S. 216, 
114 Misc. 590. 

Pa.—Commonwealth v. Nelson-Ped- 
ley Const Co., 154 A*883. 386. 303 
Pa. 174, quoting Ctozpos JUzls. 
Wash.—Novelty Mill Co. v; Helnser- 
llng, 81 P. 742, 39 Wash. 244. 

13 C.J. p 645 note 46. 

a Ill.—Chicago, etc., R. Co. v. Au¬ 
rora, 99 Ill. 205. 

N.Y.—Hoffman v. .fflJtna F. Ins. Co., 
82 N.Y. 406, 88 Am.D. 337. 

N.a—Bennehan v. Webb, 28 N.C. 67. 
7. Ala.—Denson v. Caddell, 77 So. 
720, 201 Ala. 194—Fidelity Build¬ 
ing & Loan Asa’n v. Protective 
Life lua Co., 168 Sa 896, 27 Ala. 
App. 186, -certiorari denied 168 Sa 
899, 232 Ala. 626. 

a Fla.—West Yellow Pine Co. v. 

Sinclair, 90 So. 828, 83 Fla. 118.' 
a Fla.—West Yellow Pine Co. v. 
Sinclair, supra. 

Pa,—Commonwealth v. Nelson-Ped- 
ley Const* Co., 164 A 883, 386, 303 
Pa. 174, quoting Corpos Jnzls. 

18 C.J. p 645 note 48. 

la U.a — Bayersdorfer v. Massa¬ 
chusetts Protective Ass’n, D.C. 
Ohio. 20 F.Supp. 489. 

Ohio.—George H. Olmsted & Co^ v. 
Metropolitan Life Ins. Co., 161 N. 
m 276, 118 Ohio-St.421. affirming' 
Metropolitan Life Ins. Co. v. 
(teorge H. Olmsted Co., 162 N.B. 
641, 28 Ohio App. 189. 

U. Wash.—Irwin v. Pacific Fruit ft 
Produce Co., 68 P.2d 882, 188 
Wash. 672. 

18. IlL — Egyptian Seed Growers* 
Exchange v. HoIUngOr, 238 DlApp. 
178. 

Ind.—Western ft Southeni Life Ins. 
Co. V. Yal^ 19 N.E.2d 859. 
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is evidenced by correspondence, each letter should 
in case o£ ambiguity be construed most strongly 
against the writer^® and most favorably to the ad- 
dressee.!^ 

Provisions for benefit of a party. Terms of a 
contract which appear on their face to be inserted 
for the benefit of one of the parties will be consid¬ 
ered as having been inserted and worded by him, 
and therefore in case of ambiguity will be construed 
against him;^® but this rule should not be invoked 
where the language is clear.18 

Construction for or against party undertaking ob¬ 
ligation. Both under and apart from statute, it is 
asserted that, in case of ambiguity, a contract must 
be construed riiost strongly against the person un¬ 
dertaking or entering into the obligation-i^ This is 
true as to the obligation of the contract in ques¬ 
tion; but, where doubt exists as to the construc¬ 
tion of a contract drawn by one party and on the 
faith of which the other party has incurred ex- 

Mo.—Die. op. Trimble J., Fnlkeraon' 

V. Great Lakes Pipe Line Co.. 60 
S.W.2d 71, 76, 227 MoJlpp. 882. cit¬ 
ing Corpus Juris. 

Neb.—Lyman-Rlchey Sand & Gravel 
Co. V. State, 248 N.W. 891, 123 
Neb. 674. 88 A.L.R. 1801. 

N.D.—Agrlcultur^J Credit Corpora¬ 
tion V. Helm, ^48 N.W. 809, 62 N. 

D. 844.' 

Pa.—Miller v. Stahl, 28 Pa.Dist 811, 

813, quoting Corpos- Juris. 

Tex.—McCamey v. First Nat Bank, 

Clv.App., 76 S.W.2d 910, reversed 
I on other grounds. First Nat Bank 
V. McCamey, CosLApp., 105 S.W.2d 
879. . . 

Utah.—Barnard' V. Hardy, 298 P. 12, 

16, 77 Utah 218, citing Corpus Ja¬ 
ils.- 

13 CkJ. p 645 note 49. 

lA Ga.—Stewart v. Finance Co. of 
the'South, 176 S,a 78, 49 GaApp. 

462. 

Mich.—Smith v. Doughty, 189 N.W. 

' 6^3': 287 Mlchi 638. ■ 

N.T.—Doelger v. Battery Park- Nat 
Bank, 194<N.Y.S. 682,/ 201 App. 

Div. 616. 

18 C.J. p_&46 note 60. 

Postal oa^ 

N.T.—Levison V. Weltaaier, 170 N.T. 

8. 639. 

lA 'U.S.—Star-Chronicle Pub. Co.‘ v. 

New York Evening Post N.Y.,'256 
F. 486,, 167 C.C.A. 668. 

N.Y.—Fellows V.' Fairbanks Co., 199 
N.YJ9. ,773, 2Q5 App.Dtv. 271. 

BaaaonaUs msantug .to addressee , 

. Letter relied on as basis for prom¬ 
ise must be given such meaning as 
It would reasonably have, to tbie 
addressee. — Williams v. Sawyer 
Bros,, C.CJLN.Y,, 46 F.2d 700. 

Ub- CaA-^rUan Kent 296 P. 864, 


traneous obligations, that construction which is 
most favorable to the latter will be adopted.i8 

§ 325. Practical Construction or Construction 
by Parties 

a. In general 

b. What constitutes such construction 

c. Time of such construction 

a. In General 

A reasonable construction of an ambiguous contract 
by the partiea thereto, although not conclusive, will be 
considered and accorded great weight, and usually will 
be adopted, by the court. 

Where the parties to a contract have given it a 
practical construction by their conduct, as by acts 
in partial performance, such construction may be 
ainsidered by the court in construing the contract, 
determining its meaning, and ascertaining the mu¬ 
tual intention of the parties at the time of contract¬ 
ing it is entitled to great, if not controlling, 

IT. Ala.—Hamilton v. Stone, 80 So. 
852, 202 Ala. 468. 

Ga.—Bridges v. Home Guano Co., 
125 S.E. 872, 38 Ga.App. 31)6. 

La.—Schexnayder v. Capital River¬ 
side Acres, 129 So. 139, 170 La. 714 
—^Mayronne & Sons r. Eddy & 
Sons, 6 La.App. 712. 

Miss.—^Love Petroleum Co. v. Atlan¬ 
tic Oil Producing Co., 162 So. 829, 
suggestion of error overruled 163 
So. 889, 169 Mlsa 269. 

Or.-Bottemlller v. Ball, 279 P. 642, 
130 Or. 256, 69 A-L.R. 951. 

Pa,—Pennsylvania R. Co. v. Pennsyl- 
vania-Ohlo Electric Co., 146 A. 686. 
296 Pa, 40—Gray v. Gardner. 12 
Pa,DlBt. & Co. 449. 

IS C.J. p 646 note 53. 

18. Ala,—^Birmingham Motor Co. v. 
Norwood Transp. Co., 80 So. 146, 
16 Ala.App. 572. 

Md.—New England Mut Life Ina 
Co. of Boston, Mass, vl Hurst, 199 
A. 822. 

19. U.S.—Barnett' v. West Const 
Co., C.C.A.Fla., 69 F.2d 266—Vans 
Agnew V. Fort Myers Drainage 
Dlst, C.aA.Fla., 69 F.2d 244, cer¬ 
tiorari denied 54 S.Ct 776, 292 U.S. 
643, 78 L.Bd. 1494—Wheeler v. 
Fidelity ft Deposit Co. of Maryi 
land, C.CJLIowa. 63 F.2d 662— 
Qoodl Humor Corporation of Amer¬ 
ica V. Popslcle Corporation of 
United Statea D.CDel., 59 F.2d 
344, affirmed, C.CLA., Popsicle Cor¬ 
poration of U. S. V. Good Humor 
Corporation of America, 66 F.2d 
669—San Prar'^aco Iron ft Metal 
Co. V. Sweet bceel Co., C.C-A.CaL, 
28 F.2d 783—Cream of Wheat Cor- 

I poratlon v. Moundridge Milling Co., 
D.CJCan., 24 F.Supp. 998—U. S. v. 
City and County of San Frandd^, 
, D.aCal....23 F.Supp. 4&-D6t -Fo^ 


866, 111 Cal-App. 470, citing Cor. 
pus Juds. 

Fla.—McGhee Interests v. Alexander 
Nat Bank, 185 So. 646, 102 Fla. 
140. 

S.C.—Tuten V. Bowden, 175 SJ3. 610, 
173 aq. 266, 94 A,L.R. 1443. 
S.D,—Western Surety Co. v. Hayes, 
177 N.W. 120, 121, 43 S.D. 1, quot¬ 
ing Ck>ipiu Jttris. 

Va—Standard Ice Co. v. Lynchburg 
Diamond Ice Factory, 106 S.E. 390, 
129 Va 621. 

18 C.f p 646 note 52. 

Pro-vlidoa Inserted with view of pro. 
teoting one party 

U.S.—^American Fqel Co. v. Inter¬ 
state Fuel Agency, (ACLAWash., 
261 F. 120. 

Contra Globe'Nat Bank v. McLean, 
269 P. 9, 84 Colo. 20T. 

Ezetni^n of party writing oontraot 
. from UahUlty 

'S.C.—Mufpay v. Texas Co., 174 S,E. 
,231. ,172 S.a 399. 

Tex.—Whittington v. Cameron Com¬ 
press Co, CIvApp., 268 aw. 216, 
affirmed Cameron Compress Co. v. 
'Whitington, ComJLpp., 280 S.W. 
627. 

;Frovlslon fay demuraga or 'bonns 
La—Steeg* Printing ft Publishing Co. 
v. Auto-Lec Storea 188 So. 899, 18 
LaApp. 477, transferred 134 So. 

' 746, 172 La' 566. 

BMervations and oonditloBS insert¬ 
ed in a contract for the benefit of 
the party who makes them are to 
be construed against him in case of 
ambigul^.->-^n)SsenbacheT v. Daly, 
Mo.App., 287 'SW. 781, 782, citing 
Ooipne Juts—18 (AJ. p 646 note 61. 

16. Va-^tandard Ice Co. v. Lynch¬ 
burg Diamond Ice Factory. 106 a 
' .SL 890. 129 Va &2L ' 
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weight in determining the proper interpretation of | the contract and it will generally be adopted by 


nede Dampskibs-Selskab AJctiesel- 
kab V. C. F. & G. W. Eddy, Inc., 
D.C.Mass., 293 F. 82. 

Ark.—American SnuCf Co. v. Stuckey, 
128 S.W.2d 1063 — Sternberg v. 
Snow King Baking Powder Co., 67 
S.W.2d 1067, 186 Ark. 1161—Syde- 
man Bros. v. Whitlow, 56 S.W.2d 
1020, 186 Ark. 937. 

CaL—King v. Moore, 31 P.2d 377, 220 
Cal. 449—Lemm v. Stillwater Land 
& Cattle Co., 19 P.2d 785. 217 Cal. 
474—^McCartney v. Campbell, 16 P. 
2d 729, 216 Cal. 715—Fowler v. 
Associated Oil Co., App., 63 P.2d 
1146, followed In Pearce v. Asso¬ 
ciated Oil Co.. 63 P.2d 1157—Coast 
Counties Beal Estate & Invest¬ 
ment Co. V. Monterey County Wa¬ 
ter Works, 274 P. 41B, 96 Cal.App. 
269. 

Colo.—Hinkle v. Bllnn. 19 P.2d 1038. 
92 Colo. 302—^Thompson v. Sweet, 
17 P.2d 308, 91 Colo. 662. 

Ill.—Wright V. Loring. 184 N.E. 866, 
.361 m. 684, affirming 268 IlLApp. 
440 —Weger v. Robinson Nash Mo¬ 
tor Co., 172 N.R 7. 340 Ill, 81. 
reversing 256 Ill>A.pp. 549—Keefer 
Coal Co. of Illinois v. United Elec¬ 
tric Coal Cos., 10 N.E.2d 210, 291 
IlhApp. 477—Sumner v. Smysor, 
278 IllJi.pp. 688—New York Ham¬ 
ilton Corporation v. First Illinois 
Co.. 267 I11.APP. 12&-Chicago Title 
& Trust Co. V. Merchants’ Loan & 
Trust Co.. 244 IlLApp. 802. 

Iowa.—^Unlon Republican Co. v. An¬ 
derson, 232 N.W. 492, 211 Iowa 1— 
In re Talbott’s Estate, 224 N.W. 
560, 209 Iowa 1—^Pocahontas Coun¬ 
ty V. Katz-Cralg Contracting Co., 
165 N.W. 422, 181, Iowa 1313. 

Kan.—^Missouri Pac. R. Co. v. Chi¬ 
cago Great Western R. Co., 19 P. 
8d 484. 137 Kan. 217. certiorari 
denied 64 8.Ct. 62, 290 U.S. 634, 78 
L.Ed. 651. 

La.—Breard y. Pyramid Oil & Gas 
Co., 185 So. 303, 191 La. 420—Unit¬ 
ed Gas Public Service Co, v. Roy, 
App., 147 So. 706. 

Mich.—Fireman’s Fund Ins. Co, v. 
CadlUac Ins. Agency, 262 N.W. 812, 
272 Mich. 606—^Lower v. Muskegon 
Heights Co-op. Dairy, 232 N.W. 
181, 261 Mich. 450. 

Mo.—Keller v. Keller, 128 S.W.2d 
118—^School Dist of Independence 
ex reL Whalen v. Wilcox, App., 68 
S.W.2d, 1009—Bell v. City of Fay¬ 
ette, 296 S.W. 1047, 222 Mo.App. 
184. 

Mont—Rentfro v. Dettwiler, 26 P.2d 
992, 95 Mont 891. 

N.7.—Columbua Spa v. Star Co., 214 
N.Y.S. 668, 216 App.Dlv. 218—Irv¬ 
ing Trust Co. V. Natlca, Lady Lls- 
ter-Kaye, 284 N.T.S. 843, 167 Mlsr 
82—The Caledonia, 263 N.T.S. 190, 
147 Mlsc. 388, denying motion 268 
ir.T.S. 186, 147 Miad. 386. 


N.D.—Bailey ▼. Bailey, 207 N.W. 987. 
63 N.D. 887. 

Okl.—McDowell v, Dro*, 64 P.2d 
1210, 179 Okl. 119— Washoma Pe¬ 
troleum Co. V. Eason Oil Co., 49 
P.2d 709, 173 Okl. 480— Gladys 
Belle Oil Co. v. Clark, 296 P. 461, 
147 Okl. 211— Frazer v. City of 
Ardmore, 329 P. 143, 103 OkL 31. 
S.C.—Pennell & Harley v. Hearon, 
168 S.E. 188, 169‘ S.C. 16. 

Tenn.—Hayes v. Glnocchlo, 6 Tenn. 
App. 677. 

Tex.—Marathon Oil Co, v. Edwards, 
Civ.App., 96 S.W.2d 661, error dis¬ 
missed—Geyser Ice Co. v. Sharp, 

• C1V.APP.. 87 S.W.2d 883—Zurich 
General Accident & Liability Ins. 
Co. v. Fort Worth Laundry Co., 
CIV.APP.. 68 S.W.2d 1068, rehear¬ 
ing denied 63 S-W.2d 236—First 
Nat Bank v. Shaw, CIv.App., 260 
S.W'. 800. 

Vt—Vermont Kaolin Corporation v. 

Lyons, 143 A. 639, 101 Vt 867. 

Va.—Moore v. Chesapeake & 0. Ry. 
Co., 167 S.E. 861, 159 Va. 703— 
Chesapeake & Potomac Telephone 
Co. V. Wythe Mut Telephone Co., 
129 S.E. 389, 142 Va. 629. 

Wyo.—^Firat Nat Bank v. Ennis, 14 
P.2d 201, 44 Wyo. 497, rehearing 
denied 16 P.2d 1111, 45 Wyo. 166. 
Where no rights of creditors of par¬ 
ties ara Involved 

U.S.--Hudin V. Klng-Richardson Co., 
GC.A.I1L, 87 F.2d 637. 

80. U.S.—Norton v. Agricultural 

Bond & Credit Corporation, GGA. 
Kan., 92 P.2d 848—Exum v. Lauh, 
C.C,A.Tex„ 87 p.2d 78, 74, citing 
Corpus Juris—Railway & Express 
Co. v. U. S., CtCL, 66 F.2d 687— 
Federal Surety Go. v. A- Bentley 
& Sons Co., C.C.A,Ohio, 61 F.2d 24, 
78 A.L.R. 1041—Sternberg v. 

Drainage Diet No. 17 of Missis¬ 
sippi County, Ark., aGA.Vl«^, 44 

F. 2d 560—Sagamore Iron Co. v. 
Ash Iron Co., C.C.A.Mlnn., 24 F. 
2d 692, 694, ritlng Corpus Juris— 
In re International Match Corpo¬ 
ration, D.GN.Y., 20 F.Supp. 420— 
Robertson v. Metropolitan Casu¬ 
alty Ins. Co. of New York, D.C.S. 

G, 16 F.Supp. 829, affirmed, GGA., 
84 F.2d 465. 

Ala.—Dozier v. Vizard Inv. Co., 88 
So. 672, 678, 203 AIsl 421, citing 
Corpus Juris. 

Ark.—^Pictorial Paper Package Cor¬ 
poration V. Swamp ft Dixie Lab¬ 
oratories, 122 S.W.2d 529. 119 A. 
L.R. 1491—Dodson v. Wade, 101 S. 
W.3d 182—Duty v. Keith. 87 S.W. 
2d 16, 191 Ark. 676—Coca Cola Bot¬ 
tling Co. of Arkansas v. Coca Cola 
Bottling Co.. 36 S.W.2d 679. 183 
Ark. 288—^Hatfield v. School Dist. 
No. 68, 10 S.W.2d 874. 178 Ark. 
260—^Laaater v. Western Clay 
Drainage Dist, 8 S.W.2d 602, 177 
Ark. 997—Temple Cotton Oil go. 
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V. Southern Cotton Oil Co., 3 S.W. 
2a 678. 176 Ark. 601. 

Cal.—Barnhart Aircraft v. Preston, 
297 P. 20, 212 Cal. 19—Rudolph v. 
Johnson. 16 P.2d 162, 127 CaLApp. 
461—Laihlln v. San Joaauin Agr. 
Corporation, 218 P. 629, 635, 60 
Cal.App. 616, citing Corpus Juris 
—Duff V. Anderson, 196 P. 446, 60 
CaLApp. 397. 

Ill.—Lehmann v. Revell, 188 N.E. 
631. 364 HI. 262—City of Chicago 
v. Chicago City Ry. Co., 246 Ill. 
App. 473, 

Ind.—Loyd V.' Midwest Fuel Co., 179 
N.B.' 583, 97 IndLApp. 322—State v. 
Wright, 176 N.E. 666, 97 Ina.App. 
660. 

Iowa.—V. L. Dodds Co. v. Consoli¬ 
dated School Dist of Lament 263 
N.W. 622. 220 Iowa 812—Frank 
Cram ft Sons v. Central Trust Co. 
of Des Moines, 216 N.W. 71, 78, 
205 Iowa 408, quoting Corpus Ju¬ 
ris—Pocahontas County V. Katz- 
Cralg Contracting Co., 165 N.W. 
422, 181 Iowa ISIS. 

Ky.—^Indiana-Kentucky Natural Gas 
Corporation v. City of Springfleld, 
69 S.W.2d 1026, 263 Ky. 616—Qotee 

V. Feldpausch, 294 S.W..81S, 814, 
220 Ky. 81, quoting Corpus iTuris. 

Mass.—^Arabia v. John Hancock Mut 
Life Ins. Co., 17 N.E.2d 202. 

Mich.—^Hague v. De Long, 276 N.W. 
467, 282 Mich. 330—^Moore v. An¬ 
drews, 168 N.W. 1037, 1041, 203 
Mich. 219, quoting Corpus Jhris. 
Miss.—Sumter Lumber Co. v. Skip¬ 
per, 184 So. 296, suggestion of er¬ 
ror overruled 184 So. 836. 

Mo.—John Deere Plow Co. v. Coop¬ 
er. 91 S.W.2d 145, 230 Mo.App. 167 
—Southern Ry. Co. v. Berthold ft 
Jennings Lumber Co., App., 247 S. 

W. 219. 

N.J.—L Tannenbaum Son ft Co. v. 
Taglarenl, 179 A. 638, 686, 116 N. 
J.Law 299, citing Corpus Jtuds— 
Basic Iron Ore Co. v. Dahlke, 187 
A. 428, 424, 108 N.J.Law 636, cit¬ 
ing Corpus Juris. 

N.Y.—Foster v. White, 8 N.Y.S.2d 
466, 258 App.Dlv. 448—Porter v. 
Pennsylvania R. Co., 216 N.Y.S. 
727, 217 App.DIv. 49. 

N.D.—Western Electric Co. v. City 
of Jamestown, 181 N.W. ‘363, 867, 
47 N.D. 167, citing Corpus Juris. 
OljLlo.—Kroger Grocery ft Baking Co. 
V. Butchers Hide Ass’n, 8 Ohio N. 
P.,N.S., 222. 

OkL—Beck v. Traders ft General Ina 
Co., 77 P.2d 109, 118, quoting Cor- 
pus Juris. 

Pa.—Alpha Claude Neon Corpora¬ 
tion, for Use of Pittsburg Out¬ 
door Advertising Co. v. Pennsyl¬ 
vania Distilling Co.. 188 A. 826, 
325 Pa. 140, citing Corpus Jusis— 
Baeder-Adamson Co. v. F. W. Tun- 
nell ft Co., Inc., 6 FaJDlst ft Co. 
628. affirmed 182 A. 172. 286 PA 
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the court.®^ The rule permitting a consideration of | the practical construction of a contract by the con*. 


j 58 —Johnson v. Pry, 29 Pa.DIst. 
667, 661. Quoting Oorpn* Juil*-- 
In re Owen’s Estate. 28 Pa.Dlst 
667. 

S C.—Carter v. American Fruit 
’Growers. 126 S.K 641. 643, 180 S. 
a 280, quoting Coxpmi Juris. 
Tenn.— Neubert v. Messer, 15 Tenn. 
App. 210-—Cornwall v. Draughon’s 
Business College, 7 Tenn.CivA- 
696. 

Tex.— Jackson v. Thompson, Civ. 
App., 74 S.W.2d 1055—Vaughn v. 
John Hancock Mut Life Ins. Co., 
Clv.App., 61 S.W.2d 189, error re¬ 
fused — Livingston Oil Corpora¬ 
tion V. Waggoner, CIv.App., 278 S. 
W. 908. 

ya._-Parker v. Murphy, 146 S.E. 264, 
162 Va. 173. 

Wash.— Tone v. Parlaman, 282 P. 

208, 154 Wash. 889. 

W.Va.— Ramage v. South Penn, Qil 
Co., 118 S.B. 162, 94 W.Va. 81, 81 
AL.R. 1509—Lamps v. Locke, 108 
S.E. 889, 892, 89 W.Va. 138, citing 
Corpus Juris. 

13 C.J. p 546 note 64, p 648 note 65. 
Parties’ iulierpretatioii Is entitled to 
weight 

CaL—M. Kanter Silk Corporation v. 
Cramer, 30 P.2d 63, 186 Cal.App. 
765. 

Iowa.—Bowman v. Swanwood Coal 
Co., 207 N.W. 691, 201 Iowa 1236. 
Me.—Bar Harbor & Union River 
Power Co. v. Foundation Cto, 149 
A. 801, 129 Me. 81. 

State V. Dakota National Bank 
of Dickinson, 201 N.W. 861, 866, 62 
N.D. 98, citing Corpus Juris. 

Tenn.—^Hayes v/ Qlnocchio, 6 Tenn. 
App. 677. 

CoBstruotlon by patties has been 
oharaeteriied as 

(1) Important 

Ala.—Mcbowln Lumber & Export 
Co. v. tiarap Lumber Co., 77 So. 
488, 16 AlaJl.pp. 288. 

Ark.—^National Equity Life Ins. Co. 
V. Bourland, 16 S.W.2d 6, 179 Ark. 
898. 

Idaho.—Federal Land Bank of Spo¬ 
kane V. McCloud, 20 P.2d 201, 206. 
62 Idaho 694, citing Corpus Juris. 
Mich.—Pajallch v. Ford Motor Co., 
255 N.W. 219, 267 Mich. 418. 

9 C.J. p 901 note 65. 

(2) Persuasive. 

U.S.—Cinema Patents Co. v. Craft 
Film Laboratories, GC.A.DeL, 64 
F.2d 42, affirming, D.C, 66 F.2d 
265. 

Cal.—Bums v. Peters, 55 P.2d fi82, 6 
Cal.2d 619. 

Colo.—Cohen v. Clayton Coal Co., 
281 P.'lll, 86 Colo. 270, 74 A.L.R. 
467. 

Ponn.—New Haven Water Co. v. City 
of New Haven, 189 A. 99, 106 Conn. 
662. 

Tenn.—Sherman v. Cate, 16 S.W.Sd 
26, 169 Tenn. 69. 


(3) A clue to the Intention of the 
parties. 

N.J.—Basic Iron Ore Co. v. Dahlke, 
137 A. 423, 108 K.J.Law 635. 

N.Y.—^Allen v. Oscar G. Murray Rail¬ 
road Employes Ben. Fund, 189 N. 
T.S. 201. 

(4) Cogent evidence of meaning. 
—McDowell V. Droz, 64 P.2a 1210, 
178 Okl. 119. 

(5) Strong evidence of Intention. 
Cal.—^Kohl V. Lytle Creek Water & 

Improvement Co., App,, 76 P.2d 71 
—Speer v. Kittle Mfg. Co., 4 P.2d 
675,^117 Cal-4.pp. 717—Dugan v. 
Forster, 286 P. 884, 104 CalApp. 
117. 

Mo.—Southern Surety Ca v. Goltra, 
App., 9 S.W.2d 661. 

Tenn.—DuPont Rayon Co. v. Rober¬ 
son, 12 Tenn.App. 261. 

21. U.S.—John B. Carter Co. v. 
Hengst, N.J., 246 F. 674, 168 GCA. 
630, affirming. D.C, Hengst v. John 
B, Carter Co., 236 F. 982—Missouri 
Dist. Telegraph Co. v. Morris & 
Co., Mo.. 243 F. 481, 166 CCA. 
179, certiorari denied 38 S.Ct 11. 
245 U.S. 661, 62 L.Ed. 631. 

Alaska.—^Kapsamalis v. Lechner ft 
Skeen, 6 Alaska 75. 

Ark.—Dodson v. Wade, 101 S.W.2d 
182—Duty V. Keith, 87 S.W.2d 15, 

. 191 Ark. 576—National Equity Life 
Ins. Co. v. Bourland, 16 S.W.2d 6, 
179 Ark. 398—Webster v. Telle, 6 
S.W.2d 28, 176 Ark. 1149. 

Cal.—Moore v. Superior Court In and 
for Los Angeles County, 299 P. 760, 
114 CaLApp. 833—Sweat v. Jame¬ 
son, 296 P. Ill, 112 Cal.App. 89. 

Ill.—^Billings V. Mounds Building ft 
Loan Ass’n, 15 N.E.2d 618, 295 HI. 
App. 693—Universal Floor Co. v. 
George W. Stiles Const Co., 210 
Ill.App. 63. 

Iowa.—Fullerton v. United States 
Casualty Co., 167 N.W. 700, 184 
Iowa 219. 6 A.L.R. 867. 

Minn.—Investors Syndicate v. Bas- 
kerville Bros. Holding Co., 274 N. 
W. 627.' 

Mo.—State v. Christopher, 2 S.W. 
2d 621, 318 Mo. 226—Haseltlne v. 
Farmers’ Mut Fire Ins. Co. of 
Billings, Christian County, 263 S. 
W. 810, affirming, App., 240 8.W. 
816—Bragg v. Specialty Shoe Ma¬ 
chinery Co.. 84 S.W.2d 184, 225 Mo. 
App. 902—Coleman v. Ford Motor 
Co., 193 S.W. 866, 195 MoApp. 554. 

—Dunn v. Mutual Ben. Health ft 
Accident Ass’n, 282 N.W. 487— 
Griffin v. Bankers’ Realty Inv. Co., 
181 N.W. 169. 106 Neb. 419. 
jT.j.—Com Exchange Nat Bank & 
Trust Co. of Philadelphia v. Tau- 
hel, 175 A. 65, 118 N.J.Law 606— 
Kemey v. Johnson, 144 A. 808, 104 
N.J.Eq. 244. 

N.Y.—Pox Film Corporation v. 

Springer, 8 N.B.2d 28, 278 N.T. 434, 
reversing 290 N.T.S. 188, 248 App. 


Div. 720—BellclaJr v. Wlrth & 
Hamid, 236 N.T.S. 306, 134 Mlsc. 
801—Jewett Refrigerator Co. v. 
Lawless. 198 N.T.S. 617, 120 Misc. 
443—Hughes v. Krist. 166 N.T.S. 
758. 

N.C—Smith V. Thompson, 188 S.K 
895, 210 N.C. 672—Belk’s Depart¬ 
ment Store of New Bern, N. C., v. 
George Washington Fire Ins. Co., 
180 S.E. 63, 208 N.C. 267—Hood v. 
Davidson,' 177 S.B. 6, 207 N.C. 329 
—Hood ex rel. Bank of Summer- 
fleld V. Simpson. 176 S.E. 193, 206 
N.C. 748—Albert Pick ft Co. v. 
Morehead Bluffis Hotel Co., 147 S. 
E. 819, 197 N.C. 110. 

Ohio.—Condon v. H. C. Hazen Con¬ 
tracting Co., 170 N.B. 870. 122 Ohio 
St 100. 

Pa.—In re Baker, 8 A.2d 786— 
Stange v. City of Philadelphia, 
162 A. 833, 308 Pa. 389—Armstrong 
V. Standard Ice Co., 195 A. 171, 129 
Pa-Super. 207—^Finley v. McNair, 
193 A. 108, 128 Pa-Super. 161— 
Merchants' Warehouse Ca. v. Cros- 
sen, 46 Dauph.Co. 186—^Idell v. 
Delaware County Poor Dlst., 27 
DeLCo. 470. 

Tenn.—Canton Cotton Mills v. Bow¬ 
man Overall Co.. 267 S.W. 898, 149 
Tenn. 18—^Puller v. McCallum ft 
Robinson, App., 118 S.W.2d 1028— 
Neubert v. Messer, 15 Tenn.App. 
210 . 

Tex.—McMIlUn v. Wilson, Clv.App., 
121 S.W.2d 1029, error dismissed. 
Wash.—Tone v. Parlaman, 282 P. 

208, 154 Wash. 389. 

Fxactloal oonstrnotlo& !• adopted at 
true conttructioiL 

Cal.—Storm ft Butts v. Lipscombe, 
8 P.2d 567, 117 CaLApp. 6. 

La.—Guaranty Plan Corporation v. 
Mechanics’ ft Traders’ Ins. Co., 6 
La-App. 767. 

Pxaetieal oonttruetiou it czitexlon. of 

Mo.—Missouri Service Co. v. City of 
Stanherry, 108 S.W.2d 26. 

Safe guide 

(1) Practical construction placed 
on a contract hy the parties usual¬ 
ly furnishes a safe guide for Inter- 
pretatlon.—Marlas River Syndicate 
V. Big West Oil Go., 88 P.2d 699, 98 
Mont 264—Dolln v. Wachter, 288 P. 
616, 87 Mont 466.. 

(2) It furnishes a reliable means 
of interpretation.—Quality Building 
ft Securities Co. v. Bledsoe, 14 P.2d 
128. .126 CaLApp. 498. 

(3) Sometimes the adoption of 
such construction Is regarded as the 
surest way or safest plan. 

Ky.—Consolidation Coal Co. v. Gibbs, 
288 S.W. 416, 190 Ky, 717. 

N.T.—Schneider v. VIetor, 203 N.T.S. 
897, 208 App.DlV. 624. 

(4) It is to be assumed that the 
parties to a contract know best what 
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duct of the parties may be applied when the Ian- | definite, obscure, equivocal, or not clear,*® so that 
guage pf the contract is mbiguous, uncertain, in- | 


la meant by Its terms and are the 
least likely to be mistaken as to Its 
intention. 

Mont—Cook-Reynolds Co. v. Beyer, 
79 P.2d 668. 

N.C.—Cole V. Industrial Fibre Co., 
167 S.E. 857, 200 N.C. 484—Greene 
County V. National Bank of Snow 
Hill, 137 S.a 693, 193 N.C. 624— 
Lewis V. Nunn, 104 S.E.' 470, 189 
N.a 169. 

OkL—Strange v. Hicks, 188 P. 347, 

78 OkL 1. 

Wyo*—J. W. Denlo Milling Co. y. 
Malta, 166 P. 1113, 26 Wyo. 143. 

(6) The law will assume that an 
interpretation by the parties repre¬ 
sents their true understanding.— 
Blrdsall-Friedman Co. v. Globe & 
Butgers Ina Co., 190 A. 924, 326 Pa. 
404. 

Xdmlted statensnts 

(1) A practical construction plac¬ 
ed on a' contract by the parties them¬ 
selves should prevail, in the absence 
of other controlling considerations. 
—Federal Surety Co. v. A. Bentley 
& Sons Co., C.C.A.Ohlo, 61 F.2d 24, 
78 A.L.R. 1041. 

(2) Where it is legally possible 
to do so, the court will follow such 
practical construction. 

Ind.—Central Pharmacal Co. v. Salb, 
App., 13 NJJ.2d 876. 

N.T.—William C. Atwater & Co. v. 
Panama R Co., 175 N.B. 189, 266 
N.T. 496, modifying 242 N.Y.S. 
342, 229 App.DlT. 468, which modi¬ 
fied 239 N.t.S. 482, 132 Mise. 704. 
Pa.—^Alpha Claude Neon Corpora¬ 
tion, for Use of Pittsburgh Out¬ 
door Advertising Co., v. ■ Pennsyl¬ 
vania Distilling Co., 188 A. 826, 
326 Pa. 140. 

as. U.S.—^Exum V. Lauh, CLCjLTsz., 
87 F.2d 73—Sias v. Johnson, C.C. 
A.Mlch., 86 P.2d 766—^Buder v. 
New York Trust Co., aC.A-N.Y., 
82 F.2d 168, 104 A.L.R 1085— 
Lawrence Nat Bank v. Rice, C.C 
A.E[an., 82 F.2d 28, rehearing de¬ 
nied 83 F.2d 642—Clalboxne-Reno 
Ca y. E. L Dn Pont de Nemours 
& Co., aC.A.Iowa, 77 P.2d 668— 
White Star Bus Lihe v. People of 
Puerto Rico, CLCA-Puerto Rico, 76 
F.2d 889, certiorari denied People 
of Puerto Rico v. White Star Bus 
Line, 56 S.Ct. 128, .296 U.S. 606, 80 
LJOd. 480—Kretni Development Co. 
v. Consolidated Oil Corporation. C. 
CLAWyo., 74 F.2d 497, certiorari 
denied 56 S.Ct 829, 295 U-S. 750, 

79 L-Eld. 1694—Potter v. Madison 
wmow oaft Co., aaA.ohio, 78 

' F.24 '4Q6—Alexander Pickering & 
Co, V. Chinese American Cold Stor¬ 
age Ass’n, dCLAChlncu 71 F.2d 895, 
certiorari denied 55 S.Ct 122, 293 
' t.S. 606, 79 L.Bd. 697-Holyoke 
'Wkter 'Fo««r Ca ▼. American 


Writing Paper Co., C.C.A.Mass., 68 
P.2d 261—Weagant v. Bowers, C. 

C. A.N.Y.. 67 F.2d 679, reversing, 

D. a. 49 P.2d 934—Glades County, 
Fla., V. Detroit Fidelity & Surety 
Co., C.C.A.FIa., 67 P.2d 449—Har¬ 
ris V. Morse, D.C.N.Y., 54 P.2d 109 
—^De Roy v. New York Life Ins. 
Co., D.C.Pa., 52 F.2d 894, affirmed, 
C.C.A, 61 P.2d 817—Washington 
Coal & Coke Co. v. Hetaer, D.CPa., 
42 P.2d 681, affirmed. CC-A, 65 P. 
2d 229—Powell v. Baker Ice Mach. 
Co., C.aA.Ark., 8 F.2d 126.—Fed¬ 
eral Intermediate Credit Bank of 
Baltimore v. Globe & Rutgers Fire 
Ina Co., D.C.Md., 7 F.Supp. 66~~ 
Baird V. U. S., D.C.La., 3 F.Supp. 
947, affirmed, C.CJL, 65 F.2d 911, 
certiorari denied 64 S.Ct. 126, 290 
U.S. 690. 78 L.Ed. 694—Davis v. 
North Bank Dock Co., D.COr., 294 
P. 386—Hart v. American Concrete 
Steel Co., D.C.N.Y.. 278 F. 641, af¬ 
firmed, GC.A., American Concrete 
Steel Co. v. Eteurt, 286 P. 322. 

Ala.—Irwin v, Baggett 164 So. 745, 
231 Ala. 324—v. Colei 127 
So. 287, 220 Ala. 648—Merchants' 
Nat Bank of Mobile v. Hubbard, 
125 So. 835, 220 Ala. 372—Corona 
Coal Co. V. Hendon, 106 So. 866, 
214 Ala. 139—^Brooks v. B«.r»ir of 
Wetumpka, 98 So. 907, 908, 210 
Ala. 689, citing Oorpiis yazLs—^A 
S. Knowles Dry Goods Co. v. Gun¬ 
ter, 86 So. 786, 204 Ala. 411, 
Ari*.—Miller CatUe Co. v. Francis. 
281 P. 211, 35 Arts. 686—Rio 
Grande Oil Co. v. Upton Oil Co., 
266 P. 3, 33 Ariz. 474—Valentine v. 
Shepherd, 168 P. 643, 19 Aria. 241. 
Ark.—Continental ins. Co. v. Harris, 
83 S.W,2d 841, 190 Ark. 1110. 

Cal.—Bacclocco v. Curtis, 72 P.2d 148 
—Preston v. Hermlnghaus, 292 p. 
953, 211 Cal 1—Smith v. Blodget 
201 P. 684, 187 Cal. 286—W. F. 
Boardman Co. v. Fetch, 199 P. 1047, 
186 Cal 476—Pomona Mqt Build¬ 
ing & Loan Ass’n v. Smith, 64 P.2d 
444, 18 Cal.App.2d 609—Coats v. 
General Motors Corporation, 89 P.2d 
888, 3 Cal.App,2d 840—Johnston v. 
Joint Highway DIat No. 12, 82 P.2d 
681, 138 CalJlpp. 460—Skousen v. 
Her*, 26 P.2d 498, 186 CalApp. 116 
—Glddens v, Krogh, 2 P.2d 821, 116 
Cal.App. 416--City of San Diego v. 
La Mesa, Lemon Grove & Spring 
Valley Irr. DIst. 292 P. 1082, 109 
Cal.App. 280—Alexander v. Wall¬ 
ing, 288 P, 138, 106 CalApp. 526— 
Work r. Associated Almond Grow¬ 
ers of Paso Robles, 282 P..966, 102 
CaLApp. 282—Kata v. .People’s PI- , 
nance ft Thrift Co., 281 P. 1097, 101 
‘Cal.App. 662—Tennant v. WUde, 
277 P. 187, 98 CaLApp. 487—Bora- 
dori V. Peterson, 261 P. 620. 86 Cal. 
App. 763—Henika v. Lange, 203 P. 
798, 66 CalApp. 836—Fairchild v. 
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Cartwright 178 P. 333, 39 Cal.Apo. 
118. 

Colo.—Auto Owners Service Ass’n 
Pollard, 228 P. 38, 74 Colo. 524.' 
Conn.—Volk v. Volk Mfg. Co., 126 A. 
847, 101 Conn. 694. 

Del-McCabe * v. Baltimore ‘ Trust 
Co., Super,, 180 A. 780. 

Fla.—Orlando Orange Groves Co. v. 
Hale, 161 So. 284, 119 Fla. 169— 
Durham Tropical Land Corporation 
V, Sun Garden Sales Co., 188 So. 
21, 106 Fla. 429, rehearing denied 
148 So. 768, 106 Fla. 429, and. af¬ 
firmed 161 So. 827, J06 Fla. 429— 
Shalberg v. J. A Teague Furniture 
Co., 180 So. 482, 100 Fla. 972— 
, West Yellow Pine Co. v. Sinclair, 
90 So. 828, 88 Fla. 118. 

Ga.—Turner v. Chambers, 127 S.E. 
610, 160 Ga. 93. 

Ill.—Northern Illinois Coal Corpora¬ 
tion V. Cryder, 197 N.E. 750, 361 IlL 
274, 101 AL.R 1420—Chicago Daily 
News y. Kohler, 196 N.E. 446, 360 
HI. 851, reversing 276 Hl,App. 87— 
Vermont Marble Co. v. Bayne, 190 
N.R 291, 366 IlL 127, reversing 271 
IlLApp. 127—^People v. Parker, 189 
N.E. 352, 356 Ill; 268—Nelson v. 
John B. Colegrove ft Co. State 
Bank. 188 N.B. 461, 854 IlL 408, af¬ 
firming 268 llLApp. 66—^Hartley v. 
Red Ball Transit Co., 176 N.E. 751, 
844 IlL 684, reversing 269 IllApp. 
229—Schneider v. Neubert, 189 N. 
E. 84, 308 IlL 40—Armstrong Paint 
ft Varnish Works v. Continental 
Can Co., 133 N.E. 711, 801 Ill. 102, 
reversing 220 IlLApp. 90—Keefer 
Coal Co. of Illinois v. United Elec-^ 

I trie Coal Coa, 10 N.E.2d 210, 291 
! IlLApp. 477—Thelln v. Marwits, 
277 IlLApp, 636—Mahler Textiles, 
Ina, V. Woodka, 261 IlL.^p. 177-— 
Launtz v. Russek Furniture Co., 
247 IlLApp. 289—Stroud v. R P. 
Conway Co., 206 Ill.App. 860—Gen¬ 
eral Fire Extinguisher Co. v. Sey¬ 
mour, 204 IlLApp. 198—Chicago 
Rys. Co. V. Morris, 203 IlLApp. 449 
—Chicago Great Western R Co. v. 

• American McKenna Process Co., 
20a' IlL'App. 166—United States 
Casualty Co. v. Crown Novelty Co., 
196 IlLApp. 267. 

Ind.—^Brumfield v. State ex reL Wal¬ 
lace, 190 N.E. 868, 206 Ind. 647—' 
Johnson Oil Refining Co. v. Indian 
Refining Co., 179 N.B. 179, 94 Ind 
App, 416, followed in 179 N.E. 182, 
94 IndApp, 699—Hook Drug Co. 
V. Kandls Broa, 169 N.B. 696, 91 
Ind.App. 472—Graham v- Merce-' 
reau Hawkins Tie Ce., 189 N.E. 374. 
81 IndApp. 871—Mobley v. J. S.. 
Rogers Co., 119 N.E. 477, 68 Ind. 
App. 808—Portland Body Worlu v. 
McCullongh Motor Supply Co., Ilk 
N.E.’1S0, 72 IndApp. 216, rehearing- 
denied 119 N.E. 1006.'72 IndApp.. 
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21 «—International Harvester Co. of 
America v, Hauelsen, 118 N.E. 320, 

66 Ind-App. 856. 

Iowa.— Fort Dodge Co-op. Dairy Mar¬ 
keting Ass'n V. Ainsworth. 251 N. 
W. 85, 217 Iowa 712—Edwards v. 
■Wagner, 183 N.W. 460, 191 Iowa 
822 —Tooey v. C. L. Percival Co., 
182 N.W. 403, 192 Iowa 267. 

Kan.— Carlisle v. Farmers’ Elevator 
'& Business Ass'n, 180 P. 280, 282, 
104 Kan. 612. citing Corpus Jnrla. 
Ky.— Kentucky Lumber & Millwork 
Co V. George H. Ronlmell Co., 78 
SW.2d 62, 257 Ky. 371—Webb v. 
Nelson, 84 S.W.2d 932. 287 Ky. -76 
—Sauck V. Jordan, 31 S.W.2d 624, 
235 Ky. 388—Dotson v. Big Sandy 
Coal & Coke Co., 277 S.W. 474, 476, 
211 Ky. 384, citing Corpus Juris— 
Nield V. Louisville & N. R. Co., 
266^ S.W. 351. -205 Ky. 676. 

Lar-Lee v. Pearson, App., 143 So. 616 
—Mayronne & Sons v. Eddy & 
Sons, 6 La.App. 712. 

Md.—James F. Powers Foundry Co. 

V. Miller, 171 A. 842, 166 Md. 690. 
Mass.—^Anderson v. Sopp,, 8 N.E.2d 

269 —Canadian aub Beverage Co. 
y. Club Corporation, 168 

N.E. 106, 268 Mass. 661—Ovans v. 
Castrucci, 166 N.E. 922, 267 Mass. 
600 —Boston & A. R Co. v. New 
York Cent R Co., 163 N.E. 19, 266 
Mass. 600—Wit v. Commercial Ho- . 
■ tel' Co., 149 K.E. 609, 268 Mass. 
664—Crowe v. Blxby, 129 N.B. 433, 
287 Masa 249—Schurman v. Im¬ 
proved Plastic-Slate Roofing Co., 
116 N.E. 680, 227 Mass. 129. 
Mich.—Wilmaxth v. Hartman, 218 N. 

W. 73, 74, 288 Mich. 20, citing Cor¬ 
pus Juris—McIntosh v. Groomes, 
198 N.W. 954, 227 Mich. 216. 

Mo.—Tomnits v. Employers’ Liabil¬ 
ity Assur. Corporation, Limited, of 
London, England, 121 S.W,2d 746 
—Schwelzer v. Patton, 116 S.W.2d 
30 —scotten v. Metropolitan Life 
Ins. Co., 81 S.W,2d 318, 886 Mo. 724, 
^versing, App., 68 S,W.2d 60— 
Thomas v. Dtilities Bldg. Corpora- 
tioti. 74 B.W.2d 678, 836 Mo. 900— 
Mci^land v. GIllloz, 87 S.W.2d 
911, 327 Mo. 690—Clayton v. Wells, 
”26 aw.2d 969, 824 Mo. 1176— 
Webb-Kunse Const Co. v. Gllsonite 
■ Const Co., 220 S.W. 857, 281 Mo. 

629—Hoffman v. Mastin, App., 119 
•■S.W.2d 1027—Marden v. Radford, 
84 S.W.2d 947, 229 Mo.App. 789— 
Prater v. ^ush, 74 S.W.2d 876, 228 
MoJlpp. 922—Massey-Harrls Co. v. 
Qdick, App., 42 S.W.2d 47, 60, cit¬ 
ing Ooq^ Juris—^Ismert-Hlncke 
‘Milling Co. V. Mercurio Bros. 

' Spaghetti Mfg. Co.. App.. 248 S.W. 
ioS^Bisenstadt Mfg. Co. v. Star 
Bldg. COm App., 238 S.W. 286— 
Sparks v. Gus V. Brecht Butchers’ 
Supply Co., App., 226 S.W. 1022— 
Poirterfleld v. American Surety Co. 
of New York. 210 S.W. 119, 201 Mo. 
App. 8. 

uont-^ok-^Reynolds Co. v. Beyer, 
' 79 B.8d66S. - 


Neb.—^Earmers Educational & Co¬ 
operative Union of America v. 
Farmers Educational & Co-opera¬ 
tive State Union of Nebraska, 276 
N.W. 464—Sesto v. City of Omaha, 
238 N.W. 857, 121 Neb. 730—Katz- 
Craig Contracting Co. v. City of 
Cozad, 162 N.W. 490, 101 Neb. 189. 
N.J.—Thomsen v. Riedel, 176 A. 701, 
114 N.J.Law 879—Albert v. Ford 
Motor Co., 172 A. 379, 112 N.J.Law 
597-^. I. Kislak, Inc., v. Muller, 
136 A. 673, 100 N.JJ^. 110. 

N.M.—Cullender v. Levers, 34 P.2d 
1089, 38 N.M. 428. 

N.T.—Brooklyn Public Library v. 
City of New York. 166 N.E. 179, 
260 N.T. 496, aflirmlng 226 N.Y.S. 
491, 222 App.Dlv. 422, and reargu¬ 
ment and amendment of remittitur 
denied 168 N.E. 488. 261 N.Y. 689 
—Clark V. Carolina & Y. R Ry. Co., 
122 N.E. 463, 226 N.Y. 689, revers¬ 
ing 161 N.Y.S. 1121, 176 App.Dlv. 
‘894—McCulloch v. Morton Lodge, 
No. 63, P. & A. M., 287 N.Y.S. 5, 
240 App.Dlv. 848—brew York Trust 
Co. V. Portland Ry. Co., 189 N.Y.S. 
346. 197 App.Div. 422—Nichols v. 
Lane, 192 N.Y.& 362. 

N.C.—Hughes v. Long, 193 S.B. 27, 
212 N.C. 286—^Fayetteville Inde¬ 
pendent Light Infantry v. Sanitary 
Laundry & Dry Cleaners, 182 S.B, 
698, 209 N.C. 14—Markham v. Duke 
Land & Improvement Co., 168 S.E. 
862, 201 N.C. 117—Cole v. Indus¬ 
trial Fibre Co., 167 SJB3. 857, 858, 
200 N.C. 484, citing Corpus Juris— 
Greene County v. National Bank of 
Snow mu, 187 S.E. 598, 595, 193 N. 
C. 624, citing Corpus Juris—Weam 
V. North Carolina b1 Co., 132 S.E. 
576, 579, 191 N.a 676, citing Cor¬ 
pus Juris—Lewis v. Nunn, 104 S. 
E. 470, 180 N.a 169. 

N.D.—Hedrick v. Stockgrowers’ Cred¬ 
it Corporation, 260 N.W. 884, 886, 
64 N.D. 61, citing Corpus Juris— 
Baird v. Fueret 286 N.W. 694, 696, 
citing Corpus Juris—Bailey v. 
bailey, 207 N.W. 987, 990, 68 N.D. 
887, citing Corpus Juris—^Bronson 
v. Chambers, 200 N.W. 906, 908, 51 
N.D. 787, citing Corpus Juris. 
Ohio.—Courtrlght v. Scrimger, 144 N. 
B. 294, 110 Ohio St. 647—Chesa¬ 
peake & 0. Ry. Co. V. Pittsburgh 
Steel Foundry Co., 168 N.E. 201, 21 
Ohio App. 878. 

OkL—Woods v. Davis, 7 P.2d 906, 156 
OkL 6—Moore v. Henry H. Cross 
Co., 276 P. 1061, 136 OkL 236—R 
T. Stuart' & Co. v. Graham, 246 P. 
608, 117 OkL 117— Homa-Okla Oil 
Co. V. Pai^sons, 240 P. 1063, 116 OkL 

1 _Sac City Canning Co. v. Griffin 

Grocery Co.. 225 P. 702, 99 OkL 99 
—D’Yarmett v. School Diet. No. 27, 
Canadian County, 179 P. 20, 72 OkL 
124—YeldeU v. Hines, 174 P. 229, 
78 OkL L 

Or.—Nunner v. Erickson, 51 P.2d 839, 
161 Or. 676. 

Pa.—In re Daub’s Estate, 169 A. 879, 
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313 Pa. 35—Hempfleld Tp. School 
Dist V. Cavalier, 164 A. 602, 309 
Pa. 480—Shoemaker v. Mt Lookout 
Coal Co., 118 A. 410, 270 Pa. 432. 
S.C.—Stackhouse v. Pure Oil Co., 180 
S.B. 188, 176 S.C. 318 —McGregor v. 
Hurst, 138 S.B. 866, 140 S.G 464. 
Tex.—B. H. Perry 8f Co. v. Lang- 
behn, 262 S.W. 472, 113 Tex. 72— 
mnson V. Noble, Civ.App., 122 S.W. 

2d 1082—^Zeppa v. Houston Oil Co. 
of Texas, Civ.App., 113 S.W.2d 612, 
error refused-Baker v. PowelL 
Civ.App., 105 S.W.2d 289—Zurich 
General Accident & Liability Ins. 
Co. V. Fort Worth Laundry Co., 
Civ.App.. 63 S.W.2d 236. denying 
rehearing 68 S.W.2d 1058 —Insur¬ 
ance Co. of North America v. 
Mathers, Civ.App., 81 S.W.2d 1096, 
error dismissed—^Lido Oil Co. v. 
W. T. Waggoner Estate, Clv.App., 

31 S.W.2d 154, error refused—Cur¬ 
ry V. Texas Co., Clv-App., 8 S.W.2d 
206, error dismissed—Hewitt v. 
Buchanan, ClvJi.pp., 4 S.W.2d 169— 
Bounds v. Home Mut. Life & Acci¬ 
dent Ass’n No. 1, Civ.App., 290 S. 
W. 662—Midland Shoe Co. v. A. L. 

& K Dry Goode Co., Civ.App.. 281 
S.W. 344 —Langben v. Goodman, 
C1V.APP., 276 S.W. 841—Smith & 
Hayslip V. Wilcox Oil Co., Civ. 
App., 263 S.W. 611—Texas Pac. 
Coal & Oil Co. V. Harris, Civ.App., 
230 S.W. 287, dismissed for want 
of Jurisdiction—Young v. Jones, 
Civ.App., 222 S.W. 691—Barhart v. 
Robinson, Civ-App., 216 S.W. 978— 
Rowles V. Hadden, Civ.App., 210 
S.W. 261. 

Utah-—Mlnersville Reservoir & Irri¬ 
gation Co. V. Rocky Ford Irr. Co., 
61 P.2d 606, 90 Utah 288. 

Vt.—^Murphy V. Britton, 1 A.3d 724, 
109 VL 522—Cray v. Bellows Falls 
Ice Co.. 184 A. 69G, 108 Vt. 190. 

Va.—^Thompson v. Inter-Ocean Cas¬ 
ualty Co., 161 S.E. 907, 167 Va. 766 
—Chick V. MacBaln, 160 S.E 214, 
157 Va. 60—Steinman Coal Corpo¬ 
ration V. Fleming, 134 .S>E. 696, 146 
Va. 781 —Revell v. Ballard, 182 S.E 
322, 144 Va. 871—Old Dominion 
Coal Corporation v. Snipes, 128 S.E 
618, 142 Va. 381—Foster v. Wilson, 
123 S.B. 627, 189 Va. 82. followed In 
Foster v. Pettus, 128 S.B. 629, 189 
Va. 91—Standard Ice Co. v. Lynch¬ 
burg Diamond Ice Factory, 106 S. 
B. 390, 129 Va. 621. 

Wash.—Nelson v. City of Seattle, 88 
P.2d 1034, 180 Wash. 1. 

^.Va. — ^Lltz V. First Huntington Nat. 
WflwTr, 197 S.E 746 —Copenhaver v. 
United Fuel Gas Co., 166 S.E 884, 
110 W.Va. 69 —Hutchinson v. Judy, 
140 S.E 285, 104 W.Va. 449—Osage 
Oas Co. V. Cleveland & Morgan¬ 
town Coal Co., 138 S.E 388, 101 W. 
Va. 675 —Summit Coal Co. v. Ra¬ 
leigh Smokeless Fuel Co., 128 S.B, 
298, 99 W.Va. 11—Holdred Col¬ 
lieries of West Virginia v. Boone 
County Coal Corporation, 134 S» 
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there is doubt as to the meaning and proper con- ( struction thereof, and only when such is the case,23 


498, 97 W.Va. 109—Greathouse v. 
Sargent, 110 S.B. 717, 90 W.Va. 347 
—Butler V. Carlyle, 100 S.B. 786, 
84 W.Va. 763—Knotts v. BarUett, 
98 S.B. 690, 88 W.Va. 625. 

Wia.—Milwaukee County v. Badger 
Chair & Furniture Co., 269 N;W. 
669, 223 Wis. 118—Crolius v. Lorge, 
212 N.W. 263, 192 Wis. 130. 

Wyo.—^Rohrbraugh v. Mokler, 188 P. 

448, 26 Wyo. 514. 
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Coutraot oopahle of two or more Isr 
terpxetatioiis 

N.J.—1. Tannenbaum Son & Co. v. 
Taglarenl, 179 A. 633, 116 N.J.Law 
299. 

Pa.—In .re Sarver'a Estate, 200 A. 
709, 132 Pa.Super. 238—Common¬ 
wealth V. Friedman, 184 A. 672, 121 
Pa.Super. 691—Pure Oil Co. v. 
Shlifer, 176 A. 896, 116 Pa.Super. 
319. 

Va.—Eppes V. Bppea, 195 S.B. 694— 
Eobin V. Sydeman Broa, 163 S.E. 
103, 158 Va. 289. 

Contract more or leas amhlgnoae 
U.S.—Vital V. Kerr, aC.A.N.T., 297 
F. 959, certiorari denied Blgio v. 
Kerr, 44 S.Ct. 637, 265 U.S. 692, 68 
L.Bd. 1196. 

Cal.—Laiblln v. San Joactuln Agr. 
Corporation, 213 P. 529, 60 CaLApp. 
516. 

N.T.—Halperln V. McCrory Stores 
Corporation, 202 N.Y.S. 886, 207 
App.Div. 448, affirmed 147 N.E. 189, 
229 N.T. 647. 

Contract oontatnJng InoonsUtent or 
apparently oonffiotlng proviffions 
Cal.—Retsloff v. Smith, 249 P, 886, 
79 CalApp. 443. 

Neb.—Petersen v. City of Omaha, 231 
N.W. 763, 120 Neb. 219. 

Chder statute, when the intent Is 
doubtful the construction placed on 
a contract by the parties thereto, or 
by one with the assent of the others, 
furnishes a rule of interpretation.— 
Board of Com’rs for Fifth' Louisiana 
Levee Diet v. Concordia Abstract & 
Realty Co., 169 So. 688. 181 La. 378— 
Metcalfe v. Green, 74 So. 261. 140 La. 
950. 

Praotloal constrootlon as cure of 
amUguitFi IndeflaltenesB, or mu 
certainty 

(1) Practical construction of a 
contract by acts of the parties oveiv 
comes ambiguity.—Fleming v. Buer- 
kll, 293 P. 462. 159 Wash. 460. 

(2) An agreement too indefinite for 
enforcement at its Inception may be 
made definite by entire or partial pei^ 
fonnance.—^Roessler v. Burwell, 176 
A. 126, 119 Conn. 289. 

(3> So also a contract uncertain 
In. some respects may be made cer¬ 
tain by practical construction. 
Kan.—Brown-Crummer Inv. Co. v. 


Arkansas City, 266 P. 60, 125 Kaa 
768. 

Mich.—Waites v. Miller, 221 N.W. 
171, 244 Mich. 267. 

MonL—^Knapp v. Andrus, 180 P. 908, 
56 Mont. 87. 

28. U.S.—Millers’ Mut Fire Ins. 
Ass’n of Illinois v. Warroad Potato 
Growers Ass’n, C.C.A.Mlnn., 94 F. 
2d 741—In re Chicago & E. I. Ry. 
Co., C.C.A.I11., 94 F.2d 296—West- 
Inghouae Electric & Mfg. Co. v. 
Tri-City Radio Electric Supply Co., 
C.C.A.Iowa, 23 P.2d 628—Norton 
Iron Works v. Standard Slag Co., 
C.C.A.Ky., 13 F.2d 622—Missouri 
Pac. R Co. V. Holt, C.C.A.Ark., 
293 F. 166, certiorari denied Holt 
V. Missouri Pac. R. Improvement 
Bist, 44 S.Ct. 333, 264 U.S. 584, 68 
L.Bd. 861—New York Canal Co. v. 
Bond, D.aidaho, 278 P. 826-^ 
Hutchinson Gas & Fuel Co. v. 
Wichita Natjiral Gas Co., C.C.A 
Kan., 267 F. 85. 

Arlz.—^Arizona Fire Ins. Co. v. Dil¬ 
lingham, 205 P. 689, 23 Ariz. 508. 
Cal.—^Hughes v. Pacific Wharf & 
Storage Co., 205 P. 106, 188 Cal 
210—^Ayako Sakamu v. Zellerbach 
Paper Co., App., 77 P.2d 313—Uone- 
land Water Co. v. Nickalls, 242 P. 
618, 76 Cal.App. 212. 

Del.—Wright v. Scotton, 121 A 69, 
73, 13 DelCh. 402, 31 AKR 1162, 
quoting Cozpus JUxis, and affirming 
Scotton V. Wright, 117 A 131, 13 
DelCh. 214. 

Fla.-Arnold v. First Savings & 
Trust Co.. 141 So. 608, 104 Fla- 
646, denying rehearing Arnold v. 
First Savings & Trust Co. of Tam¬ 
pa, 140 So. 660, 104 Fla, 646—Peo¬ 
ple's Sav. Bank & Trust Co. v. 
Landstreet, 87 So. 227, 80 Fla. 
863. 

Ga.—^Holloway v. Brown, 156 S.E. 
917, 171 Ga. 481. 

Idahoj—^ntah Const Co. 7. Mcllwee, 
266 P. 1094, 46 Idaho 707. 

Kan.—Swaller v, Williamson Milling 
Co., 226 P. 1001, 1004, 116 Kan. 329, 
quoting Ooxpus yuxis—Kansas 

Electric Utilities Co. v. Bowersock, 
202 P. 92. 109 Kan. 718—Coffeyville 
Vitrified Brick & Tile Co. v. Dudley 
Const. Co., 194 P. 316, 818, 108 Kan. 
21, citing Corpus Juris. 

Ky.—^Murphy v. Boling, 117 S.W,2d 
962, 273 Ky. 827—City of Coving¬ 
ton V. State Tax Conomisaion, 21 

S. W.2d 1010, 231 Ky. 606—Shelby 

T. Shelby, 283 S.W. 726, 192 Ky. 
304—Citizens' Telephone Co. v. 
City of Newport, 224 RW. 187, 191, 
188 Ky. 629, citing Corpus Juris. 

,Md.—James P. Powers Foundry Co. 
V. Miller, 171 A 842, 166 Md. 690 
—^Product Sales Co. v. Guaranty 
Co. of Maiyland, 127 A 409, 410, 
146 Md. 678, citing Corpus Juris. 
Mass.—Raytheon Mfg, Co. v. Radio; 
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Corporation of America, 190 N.E. 
1, 286 Mass. 84—^Marcelle, Inc., v. 
Sol & S. Marcus Co., 175 N.E. 83, 
274 Mass. 469, 74 A.L.R 1012— 
Foster v. Lee, 171 N.K 229, 271 
Mass. 200—^Wooldridge v. Wolf, 149 
N.E. 685, 264 Mass. 128. 

Mich.—Michigan Stamping Co. v. 
Michigan Employers’ Casualty Ca, 
209 N.W. 104,-236 Mich. 4—Zil- 
waukee Tp. v. Saginaw Bay City 
Ry. Co., 181 N.W. 87, 213 Mich. 
61% 

Minn.—Wicker v. Modem Life Ina 
Co., 261 N.W. 441, 194 Minn. 447. 

Miss.—Wood V. Morath, 90 So. 714, 
128 Miss. 143, suggestion of error 
overruled 91 So. 130, 128 Miss. 470. 

Mo.—Tomnitz v. Employers’ Liability 
Assur. Corporation, Limited, of 

. London. England, 121 S.W.2d 745— 
Schwelzer v. Patton, 116' S.W.2d 
39—Scotten v. Metropolitan Life 
Ins. Co., 81 S.W.2d 313, 836 Ma 
724, reversing, App., 68 S.W.2d 60 
—Anchor Serum Co. v. Rea, 32 S. 
W.2d 687, 326 Mo. 811—Laughlln 
V. Terry, App., 110 S.W.2d 838— 
Holland Land & Loan Co. v. Hol¬ 
land, App., 274 S.W. 961, transfer¬ 
red 298 S.W. 89, 817 Mo. 951— 
Hannan, Hickey Bros. Const Ca 
v. Chicago, B. & Q. R Co., App., 
247 S.W. 436, transferred Sup., 
226 S.W. 881. 

N.J.—rBumham v. Borden Co., 8 A.2d 
161, 121 N.J.Law 486—Corn Ex¬ 
change Nat. Bank & Trust Co. of 
Philadelphia v. Taubel, 175 A 65, 
113 N.J.Law 606—Bellisfleld v. Hol¬ 
combe, 139 A 817, 102 N.J.Eq. 20. 

N.Y.—Potter v. New York, 0. & W. 
Ry. Co., 263 N.Y.S. 394, 233 App. 
Dlv. 578, affirmed 185 N.E. 708, 261 
N.Y. 489—Bevln v. Henry Steers 
Sand & Gravel Co., 219 N.Y.S. 14, 
218 App.Dlv. 602, affirmed 167 N.E. 
837, 246 N.Y. 608—Stebblns v. 
Frisbie & Stansfleld Knitting Co., 
194 N.Y.S. 669, 201 App.Div. 477— 
East Forty-Sixth St Realty Corpo¬ 
ration V. Gutschneider, 174 N.Y.S. 
618, 186 App.Div. 603—In re New 
York Title & Mortgage Co., Series 
N-76, 6 N.Y.S.2d 469, 168 Mlsc. 89 
—Allen V. Oscar G. Murray Rail¬ 
road Employes Ben. Pund, 189 N. 
Y.S. 201. 

Pa.—In re Shoemaker. 121 A 610, 277 
Pa. 424—Blough v. Lochrie, 119 A 
664, 276 Pa. 491—^Atchison v. Unit¬ 
ed Presbyterian Board of Publica¬ 
tion, 109 A 697, 266 Pa. 47—Tay¬ 
lor v. Mathues, 170 A 309, 112 Pa. 
Super. 169-*-Stevenson v. Sun Co., 
77 Pa.Super. 687. 

Tenn.—Nellson & Kittle Canning Co. 
V. F. G. Lowe & Co., 260 S.W. 142, 
149 Tenn. 661—^Yowell v. Union 
Cential Life Ins. Co., 206 S.W. 834, 
141 Tenn. 70. 

Tex.—^Parrott v. Brotherhood of Rail¬ 
road Trainmen, Civ.App., 85 S.W.2d 
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and the practical construction is reasonable^^ and 
inaterial.25 xhe practical construction put on a 
contract by the parties cannot control or vary the 
express unambiguous provisions of the instrument 
itself^® and the legal effect thereof it cannot pre¬ 
vail where it contradicts the clear meaning of plain 
terms and the fact that the parties have placed 
an erroneous construction on an unambiguous con¬ 


tract will not prevent the court from giving the true 
construction to the contract.^^ Even where the con¬ 
tract is ambiguous or of doubtful import and re¬ 
quires construction, its meaning cannot be stretched 
by the acts of the parties beyond what the language 
will bear;3® but, in such case, the court may and 
usually will adopt a construction placed on the con¬ 
tract by the parties where it is within the purview 


306, error refused—^Ranger Cicso 
on Co. v. Consolidated OH Co. of 
Texas. Civ.App., 289 S.W. 648, dis¬ 
missed for want of Jurisdiction— 
Rowles V. Hadden, Civ.App., 210 
S.W. 251, error refused, 

Ya.—People's Bank of Rural Retreat 

V. People's Nat. Bank of Abingdon, 
139 S.B. 326, 148 Va. 651. 

W.Va.— Aldersdn v. Gauley Fuel Co., 
178 S.B. 626, 116 W.Va. 96—Wat¬ 
son V. Buckjiannon River Coal Co., 
120 S.E. 890, 96 W.Va. 164-Salis¬ 
bury V. Brooks, 94 S.B. 117, 81 

W. Va. 283. 

Wls.— Milwaukee County v. Badger 
Chair & Furniture Co., 269 N.W. 
669, 223 Wls. 118—Schuhknecht v. 
Robers, 212 N.W. 667, 192 Wls. 
275. 

13 C.J. P 648 note 67. 

(kmtnuy or divergent views 

(1) The opinion has been expressed 
that the general rules that obtain 
when the course of conduct of the 
parties has established a practical 
interpretation of an ambiguous con¬ 
tract should apply with even greater 
force and effect where there Is ^o 
question of ambiguity of meaning In 
the terms thbmselvea and where 
the exact terms of the agreement as 
written have been faithfully followed 
throughout the entire period of Its 
operation.—Cook-Reynolds Co. v. 
Beyer, Mont, 79 F.2d 668. 

(2) Also, it Is said that sometimes 
the construction placed on a contract 
by the parties thereto will be follow¬ 
ed by the courts when there Is no 
apparent ambiguity.—^Valentine v. 
Shepherd, 168 P. ,e43, 19 JUla 241. 

SA Cal.—Kales v. Houghton. 212 P. 
21, 190 Cal. 894. 

Fla.—Orlando Orange Groves Co. v. 
Hale, 161 So. 284, 119 Fla. 169— 
People’s Sav. Bank & Trust Co. v. 
Landstreet 87 So. 227, 80 Fla. 858. 
DL—Chicago Dally News v. Kohler, 
106 N.E. 446, 360 HI. 351, reversing 
276 Hl-App. 87. 

Minn.—Wicker v. Modem Life Ins. 

Co.. 261 N.W. 441, 194 Minn. 447. 
Mo.—Laughlin v. Terry, App., 110 S. 
W.2d 838. 

Tex.—Rio Bravo Oil Co. v. Weed, 60 
S.W.2d 1080, 121 Tex. 427, 85 A.L. 

R. 891, affirming, Civ.App., 300 S. 
W. 171, and certiorari denied 68 

S. Ct 387,. 288 U.S. 603, 77 L.Bkl. 
978. 
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Where ienas of contract, reasona- 
hly construed, are in harmony with 
oonduot of all the parties to the con¬ 
tract, the meaning of the contract 
may be measured by such conduct.— 
Lee V. Missouri State Life Ins. Co., 
261 S.W. 83, 303 Mo. 492, reversing. 
App., 238 S.W. 868. 

Fair Interpretation 
Practical construction of a contract 
by the parties is entitled to great 
weight, where their interpretation is 
a fair one.—U. S., for Use and Bene¬ 
fit of Pierce Steel Pile Corporation, 
V. I. B. Miller, Inc., C.C.A.N.Y., 81 
F.2d 8. 

35. Va—Hawes v. Trigg Co., 66 S. 
E. 538, 110 Va 166. 

36. U.S.—^In re Chicago & E. I. Ry> 
Co., C.aA.Ill., 94 P.2d 296—Arkan¬ 
sas Amusement Corporation v. 
Kempner, C-CA-Ark., 67 P.2d 466. 

Fla—People’s Sav. Bank & Trust Co. 
v. Landstreet, 87 Sa 227, 80 Pla 
863. 

Iowa—Lefebure v. Henry Lefebure 
Sons Co., Iowa 308 N.W. 863, 855, 
citing Corpus Juris. 

Mich.—Flnnlgan v. Worden-Allen Co., 
167 N.W. 930. 933, 201 Mich. 446, 
quoting Corpus Juris. 

Mo.—Illinois Fuel Co. v. Mobile & 
O. R Co., 8 S.W.2d 834, 319 Mo. 
899, certiorari denied Mobile & 0- 
R Co. V. Illinois Fuel Co., 49 S. 
Ct. 84, 278 U.S. 640, 78 L-Ed. 656 
—Holland Land & Loan Co. v. Hol¬ 
land, 298 S.W, 39. 317 Mo. 961, 
transferred, App., 274 S.W. 951— 
Lacy V. American Central Life Ina 
Co., App., 116 S.W.2d 198—Laugh¬ 
lin V. Terry, App., 110 S.W.2d 838. 
Neb.—James Poultry Co, v. Nebraska 
City. 284 N.W. 273, 277, quoting 
Corpus Juris. 

I N.J.—^Burnham v, Borden Co., 8 A.2d 
161, 121 N.J.Law 486. 

Ohio.—^Donaldson v. Sutherland Mfg. 
Co., 5 Ohio N.P., N.S., 426, affirm¬ 
ed Sutherland Mfg. Co. v. Donald¬ 
son, 86 N.B, 1188, 78 Ohio St. 399, 
68 Wkly.L.Bul. 83. 5 Ohio L.R 614. 
Okl.—Beck v. Traders & General Ina 
Co., 77 P.2d 109, 118, quoting Cor¬ 
pus Juris. 

Pa— Dahath Electric Co. v. Suburban 
Electric Development Co., 2 A.2d 
766, 832 Pa 129 —Shoemaker v. 
Mt Lookout Coal Co., 113 A. 410, 
270 Pa 432, 

R.L— Butler Bxch. Co, v, Fess Rotary 
Oil Burner Co., 126 A. 860. 

18 C.J. P 649 note 68. / 
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27. Ill.—See Consolidated Water 

Power & Paper .Co. v. Louisville 
Herald Co., 211 IlLApp. 569, fol¬ 
lowed In Consolidated Water Pow¬ 
er & Paper Co. v. Denver Pub. Co., 
211 II1.APP. 672. 

Ind.—Walb Const Co. v. Chlpman, 
176 N.R 132, 202 Ind. 434. 

Party oannot be dqirived of olsar 
right by practical construction.— 
Farmers’ Loan & Trust Co. v. Park 
& Tilford, 216 N.T.S. 244, 127 Misc. 
59. 

S8b U.S.—W. P. Brown & Sons Lum¬ 
ber Co. v. Louisville & N. R Co., 
C.C.A.Ky., 82 F.2d 94, affirming, D. 
C., 7 F.Supp. 693, certiorari grant¬ 
ed 67 S.Ct 14, 299 U.S. 624, 81 L. 
Ed. 386, affirmed 67 S.Ct. 265, 299 
U.S. 393, 81 L.Ed. 301. 

N.J.—Com Exchange ' Nat, Bank & 
Trust Co. of Philadelphia v. Tau- 
bel, 176 A. 66, 113 N.J.Law 605. 
N.Y.—^Hopwood Plays v. Kemper, 189 
N.E. 461, 263 N.Y. 388, reversing 
264 N.7.S. 924, 239 App.Dlv. 820. 
Pa.—Finley v. McNair, 198 A. 103, 
128 Pa.Super. 161. 

Tex.—^Highland Farms Corporation v. 
Fidelity Trust Co. of Houston. 82 
S.W.2d 627, 630, 126 Tex. 474. cit¬ 
ing Corpus Juris—Shropshire v. 
Commerce Farm Credit Co., 39 S. 
W.2d 11, 120 Tex. 400, 84 A-L.R 
1269, denying rehearing 30 S.W.2d 
282, 120 Tex. 400, 84 A.L.R 1269, 
which reversed, Civ.App., 266 S.W. 
612, certiorari dented Commerce 
Farm Credit Co. v. Shropshire, 52 
S.Ct 130, 284 U.S. 676, 76 L.Ed. 
•671. 

Courts will not ovorthro-w plain 
terms of an agreement because of 
practical constractlon. 

Ill.—Nelson v. John R Colegrove & 
Co. State Bank, 188 N.EL 461, 364 
IlL 408, afflnnlng 268 HlJi-Pp. 66— 
Thelln v. Marwltz, 277 IlLApp. 636. 
Tex.—^Parrott v. Brotherhood of Rail¬ 
road Trainmen, Civ.App., 86 S.W.2d 
806, error refused. 

39. Fla.—People’s Sav. Bank & 
Tmst Co. V. Landstreet, 87 So. 227, 
80 Fla. 863. 

N.Y.-^hlrd 6k Lafayette Sts. Garage 
V. Globe Discount Corporation, 284 
N.Y.S. 166, 183 Misc. 785. 

Court should not perpetuate error 
of the parties.—In re Chicago & B. 
L Ry. Co., C.aA.HL, 94 F.2d 296. 

sa Conn.— Boucher v. Godfrey, 178 
A. 666, 119 Conn. 622. 
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of,31 and is not inconsistent * with,33 the languag'e 
thereof, even though the contract may be suscepti¬ 
ble of another construction*® which the language 
more strongly suggests,** or even though the inter¬ 
pretation by the parties is apparently contrary to 
the ordinary** or literal*® meaning of the language. 

The rule as to consideration of the construction 
placed on a contract by the parties is, of course, 
inapplicable where there is no binding contracL*^ 

Practical construction is not conclusive ;** while 
it may be binding on the parties,** it does not bind 


17 C.J.S. 

the court*® 

C-ontract with public body or affecting public t«- 
terests. Weight maybe given to a practical con-- 
struction of a contract with a governmental entity 
or body;*i but the construction which the parties to 
a private contract give it is not controlling on the 
public or a member thereof in so far as the rights' 
and interests of the public are affected.** Con¬ 
struction by a government official must be giyen 
weight only as to a contract which must be admin¬ 
istered by him ;** and his view about a private con¬ 
tract is not entitled to the same consideration as his 


C0NTBACT8 


SL OkL—Hammett Oil Co. v. Gypsy 
on Co., 218 P. 601, 96 Okl. 236, 84 
A.L.R. 276—^Davis v. Keeche Oil & 
Gas Co., 214 P. 711, 89 Okl. 226— 
Prowant v. Bealy, 187 P. 286, 77 
Okl. 244, followed In Custer v. 
Portuna OU Co., 187 P. 248, 77 Okl. 
257—^Board of Corners of Pottawa¬ 
tomie County y. Henderson, 168 P. 
1007, 66 OkL 282. 

Oonstmotloa wltUa laagitafire of oon^ 
tract and a^plioalila statates aaid 
rules of ooBstniotiOA 
Ala.—King v. Soott, lie So. 681, 217 
Ala. 611—Sadler v. Kadclifl, 111 So. 
281, 216 Ala. 499. 

83. U.S.—Elkan v. Sebastian Bridge 
Dist, C.C.A.Ark., 291 F. 682, 560, 
citing Ooqms atula. 

Kan.—Fred Mosher Grain v. 

Co-op. Wheat Marketing Aas'n. 15 
P.2d 421, 136 Kan. 269—Landon v. 
Atchison, T. & S. F, Ry. Co., 216 P. 
309, 118 Kan. 628. 

Tex—Yaughan v. John Hcincock 
MuL Life Ins. Co., ClvA.pp., 61 
8.W.2d 189, error refused. 
Coiwtmotloa mot oontraiy to obvious 
IntendmaAt 

Mo.—Wentzel v. Lake Lotawana De- 
• velopment Co., 48 S.W,2d 186, 226 
. MoA.pp. 960. 

9S. Okl.—Knehel y. Rennie, 208 P. 
414, 87 Okl. 186. 

Tex—Henderson v. Scott Oil & Pe¬ 
nning Co., ayjkpp., 268 S.W. 1082. 

34. Kan.—Pittsburg Yitrined Pay., 
etc., Brick Co. v. Bailey. 90 P. 803, 
‘76 Kan. 42, 12 L.R.A..H.S.. 746. 

35. CaL—Herrleln v. Tocchlnl, 18 P. 
2d 73. 128 CaLApp. 613. 

38. U.S.—Charles Ward Engineering' 
Works y. U. S., 78 CLCL 567— 
Marietta Mfg. Co. y. U. S., 78 Ct. 
CL 628. 

Ala.—Montgomery Enterprises y. 
Eknplre Theater Co., 86 So, 880, 

. ^204 AUl 666, 19 A.L.R. 987. 

Xah.—^kpatrick y. Chrysler Sales 
Corporation, 276 P. 166, 168, 127 
" 'B:!kn.'724, dtlng Corpus Tnzls. 
Tx-^-Flrrt Mat Exchange Bank of 
Roandu y. Roanoke Oil Co., 192 
' .S.BL' 761 , , 

•tadot letter oouteaot should not 


be allowed to prevail over substan¬ 
tial equities arising from the manner 
and substance of Its mutually accept¬ 
ed and relied on execution, when It 
was to the advantage of one party 
not to Insist on Its strict observance. 
—Consolidated Development ft Engi¬ 
neering Corporation v. Ortega Co., 
168 So. 94, 117 Fla. 94. 

37. Mo.—Hubbard v. Turner Depart¬ 
ment Store Co., 278 S.W. 1060, 220 
Mo.App. 95—^Baker Matthews Lum¬ 
ber Co. y. Leach, App., 255 S.W. 
955. 

38; Cal.—Laiblln v. San Joaquin 
Agr. Corporation, 213 P. 629, 585, 
60 Cal.App. 516, citing Corpus Ju¬ 
ris. 

Mo.—^Meissner y. Standard R. Equip¬ 
ment Co., 109 S.W. 730, 211 Mo. 112 
—Southern Surety Co, v. Goitre, 
App., 9 S.W.2d 681. 

Advisory role 

The rule that courts follow the In¬ 
terpretation of a contract adopted by 
the parties thereto is advisory, not 
mandatory.—Hutchinson Gas & Fuel 
Co. y. Wichita Natural Gas Co., C.C. 
A.Kan., 267 F. 36. 

Bubordlaata ruls 

The rule of construction that Inter¬ 
pretation may be given to a contract 
by the acts and declarations of the 
parties, done or made while the 
agreement is In process of fulfillment 
and before any differences have aris¬ 
en between them, must be subordi¬ 
nated to the primary rule of compel- 
J ling parties to live up to what they 
have chosen to write.—Pressed Steel 
Car Co. v. Union Paa Ry. Co., C.C. 
A,N.T., 297 F. 788. 

Trader oertala drouaurtsaoss a 
practical construction of a contract 
may become conclusive.-Porter v. 
Pennsylvania R. Co., 216 N.Y.S. 727, 
217 APP.D1V. 49. 

3% U.S,—^Nolte y, Hudson Nav. Co., 
C.aA.N,T., 16 F,2d 182—Christen¬ 
son v. Gorton-Pew Fisheries Co., 
C.aA.N.T., 8 F.2d 689. 

Ark.—^H^lngs Industrial Co. y. 
Copeland, 169 S.W. 1186, 114 Ark. 
416. 

OaL—Edwteds y. Lewis, App., 76 P. 
2d 720. < 


Del.—Powers v. Equity Pictures Cor¬ 
poration, 134 A. 97, 16 DeLCh. 198. 
ID-—^Pauly y. Madison County, 199 
DLApp. 226. 

Ind.—Town of Hagerstown v. Liber¬ 
ty Light ft Power Co., 160 NJE. 
116, 84 Ind.App. 116. 

La.—Dalgam v. New Orleans 
Co., Ill So. 271, 162 La, 891, 
Mass.—Gould v. Converse, 140 N.E 
785, 246 Mass. 186. 

Mich.—Jefferson Park Land Co. v. 
Pascoe, 224 N.W. 420, 246 Mich. 
96. 

Mo.—Hoppock v.‘ Gaines, App., 284' 
S.W. 191. 

N.T.—Wirth ft Hamid Fair Booking 
v. Wirth, 269 N.Y.S. 709. 240 App. 
DIv, 418, modified on other grounds 
192 N.E. 297, 266 N.Y. 214, motion 
granted and reargument denied 198 
N.K 296, 265 N.Y. 610—Lowenfels 
X City of New York, 236 N.YJ5. 
484, 136 Mlsc. 89. 

OkL—Oklahonoa City y. Coombs, 267 
P. 296, 126 OkL 194. , 

Wash.—^Knickerbodker Co. v. GJarde, 
22 P.2d 987, 178 Wash. 286. 

9 CJ. p 901 note 66. 

40. DL—Schneider v. Neubert, 189 
N.B. 84, 308 Ill 40. 

4L Ind.—^Fulton County Comrs. v. 

Gibson, 63 N.E. 982, 168 Ind. 471. 
La.—Board of Com’rs for Fifth Lou- 
’ isiana Levee Dlst. v. Concordia Ab¬ 
stract ft Realty Co., 159 So. 688, 
181 La. 378. 

Mass.—Inhabitants of Town of 
Southborough v. Boston ft Worces¬ 
ter St Ry. Co., 146 NJSS. 422, 260 
Mass. 284. 

.43, Ky.—Chesapeake, etc., R. Co. v. 
Peed. 160 S.W. 472, 155 Ky. 696. 
Azm.Cas.l916C 460. 

Coipni Jazis has been cited In a 
case holding that the contract In 
question, with a municipal corpora¬ 
tion, does not so affect the pnblic In¬ 
terest as to be within the Inhibition 
of any general rule of Jurisdic¬ 
tion.—City of Roanoke v^ Johnson. 
168 So. 182, 186. 229 Ala. 496. 

43. U.S.—U. S.. v. City and County 
of San Francisco, D.C.Cal., 28. F. 
Supp. 40. . . 
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view of a statute, even though an interpretation of 
the contract is necessary to invoke the statute.^^ 

b. What ConstitTites Such Constmction 

Practical construction may be shown by acts, con* 
duet, or declarations indicating mutual Intent and un¬ 
derstanding; but it is best evidenced by voluntary, di¬ 
rect, and positive acts done in pursuance of the contract 
and with knowledge of Its terms. While Identity of con¬ 
struction by both parties Is essential, it Is sufficient for 
one party to rely on or acquiesce in a known Interpreta¬ 
tion by the other. 

Construction of a contract by the parties thereto 
may be evidenced by their acts, conduct, or decla¬ 
rations indicating mutual intent and understand¬ 
ing;*® but the best evidence as to how they .under¬ 
stand the terms of the agreement is afforded by 
their acts under it*® Practical construction by con¬ 
duct of the parties is a matter of knowledge and 
intention.*^ To create a practical construction by 
acts of the parties, such acts must be done in pur- 

U.S.—U. S. V. City and County 
of San Francisco, supra. 

45 ^ U.S—Vltal V. Kerr, C.C»AuN.Y., 

297 F. 969, certiorari denied Blgio 

V. Kerr, 44 S.Ct 637, 265 U.S. 592, 

68 UBd. 1196—Pressed Steel Car 
Co. V. Union Pac. Ry. Co., C.C-A- 
N.T., 297 F. 788. 

j)jia,—Miller Cattle Co. v. Francis, 

' 281 P. 211, 86 Arts. 536. 

Conn.—^Volk v. Volk Mfg. Co., 126 A. 

847, 101 Conn. 694. 

Ill.—Billings V. Mounds Building & 

Loan Ass’n, 15 N.E.2d 618, 295 Ill. 

App. 698. 

Ky.—Morris Shoe Co. v. Coleman, 221 
, S.W. 242, 187 Ky. 837. 

Mo.—Schweiaer v. Patton, 116 S.W. 

2d* 89—Scotten v. Metropolitan Life 
Ins. Co., 81 S.W.2d 813, 336 Mo. 

724, reversing, App., 68 S.W.2d 60 
—Lacy V. American Central Life 
Ins. Co., App.. 116 S.W.2d 198. 

N.Y.—Zimmermann y, Boessler & 

Hasslacher Chemical Co.. 284 N. 

Y.S. 409, 246 App.Dlv. 806, affirmed 
4 N.H.2d 489, 272 N.Y. 566—Zim¬ 
merman V. Roessler ft Hasslacher 
Chemical Co.. 287 N.Y.S. 769, 246 
App.Div. 806—Jewett Refrigerator 
Co. V. Lawless, 198 N.Y.S. 617, 120 
Misc. 443. 

Fa.—Armstrong v. Standard Ice Co., 

196 A 171, 129 PsLSuper. 207. 

Tenn,—Canton Cotton Mills v. Bow¬ 
man Overall Co., 267 S.W. 898, 149 
Tenn. 18. 

Iowa.-Dalton v. Trelnen, 181 N. 

Wv 487,191 Iowa 1186. 

Oondnot and arts of paxtiM axe 
IndloatLye of their construction of 
the contract 

Ohio. — Commercial Credit Co. v. 

Standard Baking Co., 187 N.B. 261, 

46 Ohio Appi. 408. 

(»dL—Tradesmen’s Nat Bank of Ok-' 

' lahoma City v. Harris, 291 P. 88, 

146 Okl. 64. 


suance of and by reason of the contract*® and with 
full knowledge of its terms;*® they must be vol¬ 
untary and free from restraintand they must be 
direct and positive, as distinguished from acts of 
a doubtful or dubious character.®^ Where the acts 
of the parties are such as to give nearly equal 
grounds for opposite conclusions as to their inten¬ 
tion, it is evident that but little aid to the construc¬ 
tion may be. derived therefrom.®® Furthermore, 
where the conduct of the parties is not'consistent 
with any theory on which the case must be decid¬ 
ed, it throws but little light on the question at is¬ 
sue and is not controlling.®® It is obvious that not 
every act of a party indicative of an understanding 
pf a contract, in accordance with the claim of the 
other party, will be given the effect of a practical 
interpretation,®* and the effect of any particular 
acts must be determined from the circumstances 
surrounding the particular case.®® Acts of the par- 

W.Va.—Greathouse v. Sergent, 110 S. 
R 717, 90 W.Va. 347. 

51. . Cal.—^Barnhart Aircraft v. Pres¬ 
ton. 297 P. 20, 212 Cal. 19. 

W.Va.—Greathouse v. Sergent, 110 S. 

R 717, 90 W.Va. 347. 

Oironmatanoas of doubt 
One who goes beyond the require¬ 
ments of his contract under, cir¬ 
cumstances of doubt should not from 
that fact alone have his act given 
the effect of a concession.—^McLean 
V. Windham Light etc., Co., 81 A 
618, 85 VL 167. 

82. Okl.—^Beck V. Traders ft General 
Ins. Co., 77 P.2d 109, 113, quoting 
Corpus Juris. 

13 C.J. p 550 note 70. 

53. Ky.—Gamble v. Hollenbach, 223 
S.W. 833, 188 Ky. 685. 

84. Wash.—N. ft M. Lumber Co. v. 
Chicago, M. ft St P. Ry. Co., 235 
P. 794, 134 Waeh. 29L ( 

18 aJ. p 649 note 60. 

Overpaarmants under a building or 
excavating contract do not amount 
to a practical construction where, as 
soon as they are discovered, further 
payments are refused.—Sehuhknecht 
V. Robers, 212 N.W. 667, 192 Wis. 276 
—Burroughs v. School Diat No. 2, 
Town of Richland, 144 N.W. 977, 166 
Wis. 426. 

Contimianoa of sarvlca after tau 
plxatlon. of obUgatloiL is not a prac¬ 
tical construction of. the contract and 
does not impose on a party any ob¬ 
ligation to continue thereafter to 
render such service. — Hutohinson 
Gas ft Fuel Co. v. Wichita Natural 
Gas Co., C.C.AKan., 267 F. 35. 

S6. Wash.—N. ft M. Lumber Co. v. 
Chicago, M. ft St P. Ry. Co., 236 P. 
794, 796, 184 Waidk 291, citing: 
Corpus Juris. 


After death of partloB 
Where the mouths of the parties 
to a contract are closed by death, 
resort may be had to their acts and 
dealings with regard to the subject 
matter thereof to determine the con¬ 
temporaneous construction and un¬ 
derstanding by them of its terms.— 
In re Chapin’s Estate, 217 III App. 
442. 

The mere opinion of the parties as 
to the construction of the contract, 
not carried into effect by any Mt, 
will not amount to a practical con¬ 
struction.—James Poultry Co. v. Ne¬ 
braska City, Neb., 284 N.W. 278. 277, 
quoting Corpus Juris—^18 C.J. p 649 
note 67. 

47. Wash.—^N. ft M. Lumber Co. v. 
Chicago, M. ft St. P. Ry. Co., 236 
P. 794, 134 Wash. 291. 

48. CaL—Barnhart Aircraft v. Pres¬ 
ton, 297 P. 20, 212 CaL 19. 

N.J.—^Belllsdeld v. Holcombe, 139 A 
817, 102 N.J.Bq- 20. 

Va.—Roanoke Railway ft Electric 
Co. v. Virginian Ry. Co., 166 S.B. 
898, 169 Va. 289—Roanoke Ry. ft 
Electric Co. v. Brown, 164 S.B. 
626, 166 Va. 269. 

Acts enilaiuaWs on anot h er ground 
A party will not be held to have 
-construed a contract, by his acts, to 
obligate him to perform those acts 
where they are fully explainable on 
anothen ground whi^ is apparent, 
reasonable, and natural.—Burrows v. 
Petroleum Development Co., 184 P. 
6. 181 CaL 268. 

49. Tenn.—^Yowell v. Union Central 
Life Ins. Co., 206 S.W. 834, 141 
Tenn, 70. 

■V^r.Va.—Greathouse v. Sergent, 110 S. 
R 717, 90 W.Va. 847. • 

50. Tenn.—^Yowell v. Union Central 
Life Ins. Co., 206 S.W. 884, 141 
Tenn. 70. 
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ties which are specifically performed without prej¬ 
udice to either party’s interpretation of the con¬ 
tract, leaving the same open for future determina¬ 
tion, cannot be considered as bearing on the prac¬ 
tical construction of the contract^® 

To warrant the court in according great weight 
to, or adopting, a practical construction by the par¬ 
ties, it is necessary®^ and sufficient®® that each par¬ 
ty shall have placed the same construction on the 
contract. While the construction placed by one 
party on his own language in a contract is the 
highest evidence of his own intention,®® the mean¬ 
ing of the contract cannot be established by the con¬ 
struction placed on it by one of the parties,®® un¬ 
less such interpretation has been made to and re¬ 
lied on by the other party,or has been known to 
and acquiesced in by the other party,®® or, accord¬ 
ing to some authorities, it is against the interest 
of the party making it®® So statements by the as¬ 
signor of a contract have been held not to be bind¬ 
ing as a practical construction of the contract as 
against the assignee, where it is not shown that the 


assignee ever had any knowledge of them.®^ 

Other contracts or writings and construction 
thereof. The mode adopted by the parties in per¬ 
forming previous similar contracts is a circumstance 
to be weighed, with others, as bearing on their in¬ 
tention®® and is entitled to great weight in deter¬ 
mining the meaning of the contract, especially 
where its meaning is doubtful;®® but it cannot be 
invoked as a waiver of an express and unambigu¬ 
ous stipulation in the new contract.®'^ 

The language of a second contract,®® renewal 
agreement,®® or reteipt^® may, by amplification, ex¬ 
planation, or greater definiteness, constitute a con¬ 
struction by the parties of the first instrument. 

c. Time of Such Oonstmctioii 

The time of the practical construction relied on ordi¬ 
narily does not render Inapplicable the general rules re¬ 
lating to practical construction, but may lend special 
emphasis thereto. 

Whether contemporaneous or subsequent, acts of 
the parties indicating their construction of the con- 


FarUcTilu facta hdd to antotuit to 
pxactioal oonatmctloiL 
U.S.—Murray v. Chicago, St. P., M. 
& 0. Ry. Co., C.C.A.I1L, 66 F.2d 
812. 

La.—Stamn Scheele, Ina v. Loewer, 
App., 149 So. 908. 

Mich.—Holmquist v. Sorenson, 267 
N.W. 782, 269 Mich. 462. 

N.J.—Barclay v. Charles Roome Par- 
melo Co., 71 A. 1188, 71 N.J.E< 1 . 
769, affirming 61 A, 716, 70 N.J. 
Ea. 218. 

N.T.—Vogel V. Pathe Exchange, 264 
N.T.S. 881, 284 App.DIv. 813. 
Tex.—Sternberg v. Morgan, C1 v.ApPh 
300 S.W. 263, 255, citing Coxpna 
Jtizls. 

Wash.—Carlyle v. Majewski, 26 P.2d 
79. 174 Wash. 687. 

18 C.J. p 549 note 61 [a], 
sa CaL—Evans v. Citizens National 
Trust & Savings Bank of Rlver- 
. side, App.. 84 P.2d 218. 

18 C.J. p 649 note 64. 

W. Conn. —' Brown Bag Filling 
Mach. Co. V. United States Smelt¬ 
ing & A. Co.. 107 A. 619, 93 Conn. 
670. 

Ky.—Crlsclllls v. Caudill Coal Co.. 

295 S.W. 1073, 220 Ky. 621. 

68. Mass.—Bray v. Hickman, 161 N. 

E. 612. 268 Mass. 409. 

Okl—Strange v. Hicks, 188 P. 847, 
78 Okl. L 

59. Tex. — Neblett v. Armstrong. 
Com.App., 26 S.W.2d 166, 76 A.L.R. 
677, affirming Armstrong v. Neb¬ 
lett, Clv.App., 19 S.W.2d 382—Zep- 
pa V. Houston OH Co. of Texas, 
Clv-App., 118 S.W.2d 612, error re¬ 
fused—Jackson V. Thompson, Civ. 
App., 74 S.W.2d 1066. . 


60. Okl.—Beck v. Traders & General 
Ins. Co., 77 P.2d 109, 113, quoting 
Corpus Juris. 

13 C.J. P 649 note 68. 

61. Okl.—^Beck v. Traders & Genera 
Eos. Co., supra, quoting Corpufc 
Juris. 

18 C.J. p 649 note 69. 

6 S. ’ U.S.—United Dredging Co. v. L. 
S., for Use and Benefit of M. Sul¬ 
livan Dredging Co., aCJLMich.. 81 
P.2d 118—Atlantic Refining Co. v. 

U. S., 72 CtCl. 1. 

Cal.—^Ransome Const Co. v. Von 
Schroeder, 167 P. 1144, 84 Cal.App. 
476. 

Conn.—Brown Bag Filling Mach. Co. 

V. United Smelting & A, Co., 107 
A. 619, 624, 93 Conn. 670, citing 
Corpus Juris. 

La.—Chlaason v. dement 182 So. 

168, 16 LaJlpp. 484. 

N.T. — Niagara Falls International 
Bridge Uo. v. Grand Trunk Ry. Co. 
of Canada, 209 N.T.S. 79, 84, 212 
App.DIv. 706, citing Corpus Juris. 
Aoqulesoenoe lUumlnatlTe 
Where the question Is what con¬ 
struction shall be placed on an 
agreement where Its terms are not 
clearly defined, the acquiescence of 
one party in the other’s known con¬ 
struction and compliance with his 
demands Is illuminative. 

Ala,—A. S. Knowles Dry Goods Co. 
v. Gunter, 86 So. 785, 738, 204 Ala. 
411, quoting Corpus Juris. 

Va. — Mutual Reserve Fund Life 
Assoc. V. Taylor, 87 S.EL 864, 99 
Va. 208. 

SS. U.S.—Cutting ▼. Bryan, C.CA. 
CaL, 80 F.2d 764, certiorari denied ^ 
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49 S.Ct 418, 279 U.S. 860, 73 UBd. 

1000. 

La.—^Fossier v. Knight Motors Co., 
127 So. 87. 13 La.App. 11. 
Admission of liability by a party 
Is a strong circumstance to be con¬ 
sidered In arriving at a proper In¬ 
terpretation of the agreement.—Be 
La Cuesta v. Armstrong Holdings 
Co., 192 P. 186, 48 CaLApp. 487. 

64. Fa.—Miller v. Billlngton, 46 A 
872. 194 Pa. 452. 

66, Mass.—Suburban Land Cjp, v. 
Brown, 129 N.E 291, 237 Mass. 
166. 

68. Mass.—W. T. Tllden Co. v. Den- 
sten Hair Co., 108 N.B. 916, 216 
Mass. 828. 

Or.—Burton v. Oregon-Washington 
R. ft Nav. Co., 88 P.2d 72. 76, 148 
Or. 648, quoting Coxpna Jnxls. 
Supple m ental oontxaot, entered In¬ 
to with the same terms and speclflca- 
tions as the original contract. Is sub¬ 
ject to the same construction as that 
put by the parties on the original 
contract—^Bowers Hydraulic Dredg¬ 
ing Co. V. U. S., 29 S.Ct 77, 211 U.S. 
176, 63 L.Bd. 136, aJfirmlng 41 Ct 
CL 214. 

67. Ark. — Southern Coal Co. .v. 
Searcy Transfer Co., 238 S.W. 624, 
162 Ark. 471. 

68L Va.—Bppea v. Eppes, 196 SE. 
694. 

69. N.D.—Thompson v. Baker, 203 
N.W. 196, 62 N.D. 866. 

7a Wls.—PuUen’s WIU v, PuUen, 
165 N.W. 26, 166 Wls. 254. 
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tract may be resorted to for the purpose of ascer¬ 
taining the intention of the parties and determin¬ 
ing the true meaning of the contract.'^! Such acts 
need not immediately follow the execution of the 
contractus While the rule, stated supra § 325 a, 
that a practical interpretation by the parties is en¬ 
titled to great, if not controlling, weight in deter¬ 
mining the proper interpretation is particularly ap¬ 
plicable where such interpretation.is agreed on be¬ 
fore any controversy has arisen, “^3 nevertheless, 
where the parties agree at the trial as to a certain 
matter relating to the performance required, the 
court will view the contract from this standpoint in 
further construing it^^ 

A practical construction extending over, or acted 
onj or acquiesced in, for a long period of time is 
very persuasive and has great weight or influence 
but, on the question of whether the parties have 
placed a practical construction on an ambiguous 
contract, tiie failure of one party to immediately 
controvert the other’s assertion of a right under the 
contract, rather than the length of acquiescence, is 
determinative.'^® There is no binding construction 
of a contract by the parties where they construe it 
different ways at different times.^^ 


§ 326. -By Architect or Engineer 

An architect or engineer may have express, but not 
Implied, power to bind the parties by deciding a disputed 
question of construction. The legal effect of an unam¬ 
biguous provision cannot be changed by alleged practical 
construction by him. 

The architect or engineer in charge of building or 
construction work has no implied power to bind the 
parties by his construction of the contract;^* but 
provisions in building and construction contracts 
that any dispute as to the construction of the lan¬ 
guage used shall be submitted to the architect or 
engineer, whose decision shall be binding on the 
parties, have been upheld by the courts.'^® 

The practice of the engineer, claimed to be a prac¬ 
tical construction, cannot affect the rights of a sub¬ 
contractor or change tlie provisions of the written 
contracts where there is no ambiguity and hence 
no question of construction involved.^® 

§ 327. Application of Rules 

a. In general 

b. Building and construction contracts 

c. Contracts for support and mainte¬ 

nance 

d. Contracts in restraint of trade 


n. IlL—Weger v. Bobluson Naab 
Motor Co., 172 N.B. 7, 840 IlL 81, 
reversing 2S5 IlLApp. 649—^Keefer 
Coal Co. of Illinois v. United Elec¬ 
tric Coal Cos., 10 N.E.2d 210, 291 
niApp. 477. 

IS C.J. P 811 note 89. 

OoatemporaneoiiB oonitiiietLon by 
acts of parties is entitled to serious 
consideration.—First Nat. Bank v. 
Ennis, 14 P.2d 201, 44 Wyo. 497, re¬ 
hearing denied 16 F.2d 1111, 46 Wyo. 
166. 

78. Aria.—Powers v. World’s Fair 
Min. Co., 86 P. 16, 10 Arlz. 8. 

78. U.S. — Norton v. Agricultural 
Bond & Credit Corporation, aCLA. 
Kan., 92 P.2d 348—Indian Terri¬ 
tory Illuminating Oil Co. v. Bart¬ 
lesville Zinc Co., C.C.A.N.J., 288 F. 
273, appeal dismissed 44 S.Ct. 6, 
263 U.S. 673, 68 LJki. 600, bnd 
certiorari denied 44 S.Ct 6, 263 U. 
S. 701, 68 L.Ed. 614. 

Ala.—Dozier v. Vizard Inv. Co., 83 
So. 572, 673, .203 Ala. 421. citing 
OozpoB jiuia. 

Colo.—North Boulder Farmers’ Ditch 
Co. V. Leggett Ditch & Reservoir 
Co., 168 P. 742, 63 Colo. 622. 

Iowa.—^Frank Cram A Sons v. Cen¬ 
tral Trust Co. of Des Moines, 216 
N.W. 71, 78. 206 Iowa 408, quoting 
Ootpiu Jtxlg. . 

Mont—Cook-Reynolds Co. v. Beyer, 
79 P.2d 668. ' 

Meh.—Jensen v. Romlgh, 274 N.W. 


199—C. W. Hull Co. r. Wester- 
fleld, 186 N.W. 992, 107 Neb. 706, 29 
A-L.R. 105—Edwards v. Hastings 
Distributing Co„ 186 N.W. 980, 107 
Neb. 621. 

N.C.—First' Carolinas Joint Stock 
Land Bank of Columbia v. Court¬ 
way. 167 S.E. 864, 200 N.C. 622. 

Pa.—Johnson v. Pry, 29 Pa-Dist 657, 
561, quoting Corpus Juis; 

Tenn.—McDowell v. Rambo, App., 
Ill S.W.2d 892—PIgg V. Houston 
A Liggett, 8 Tenn.App. 613. 

13 C.J. p 648 note 56. 

74. Okl.—SoutbwMtem Coal Co. v. 
Gunn, 211 F. 398, 88 Okl. 3. 

75. U.S.—rln re Chicago & E. I. Ry. 
Co., C.C.A.ni., 94 F.2d 296—Wabash 
Ry. Co. v. American Refrigerator 
Transit Co.. aCA.Mo., 7 P.2d 335, 
certiorari denied American Refrig¬ 
erator Transit Co. v. Wabash R. 
Co.. 46 S.Ct 208, 270 U.S. 643, 70 
L.Bd. 776. 

Ariz.—^Pendleton v. Brown, 221 P, 
213, 26 Atul 604. 

CaL—Loomis Fruit Growers’ Ass’n 
v. California Fruit Exchange, 16 
F.2d 1040, 128 Cal.App. 265. 

Kan.—Berg v. Scully, 246 P. 119, 120 
Kan. 687—Merkle v. Hiatt, 176 P. 
666 , 108 Ean. 767. 

Ky.—City of Covington v. Union 
Light, Heat A Power Co., 49 S.W. 
2d 680, 243 Ky. 691. 

Maas.—Holyoke Water Power Ca v. 
rating A Co., 177 N.E. 668, 276 
Mass. 628. 


N.if.—Taber v. First Citizens Bank 
A Trust Co. of Utica, 288 N.Y.S. 
350, 247 App.Div. 680, affirmed 7 
N.E.2d 682, 273 N.T. 639—Long 
Island Coach Co. v. Hartford Ac¬ 
cident & Indemnity Co., 227 N.Y. 
S. 633, 223 App.Div. 331, affirmed 
162 N.B. 652, 348 N.Y. 629. 

Or.—Wood v. Davln, 267 P. 690, 122 
Or. 74. 

Wyo.—Rohrbaugh v. Mokler, 188 P. 
448, 26 Wyo. 614. 

7ft Va.—Chick v. MacBain, 160 S.E. 
214, 167 Va. 60. 

77. Colo.—Cooper v. Woodward, 204 
P. 336, 71 Colo. 90. 

7ft Mass. — Morgan v. Murdough, 
104 N.E. 456, 216 Mass. 502. 

9 aJ. P 708 note 3. 

79. Pa.—Barclay V. Deckerhoof. 88 
A. 71, 171 Pa, 878—Wymard v. 
Deeds, 21 Pa.Buper. 332. 

9 C.J. P 708 note 4. 

FzoTialoiL Is binding on hnlldez 
Mich.-Kelly V. Muskegon Public 
Schools, 68 N.W. 282, 110 Mich. 
629. 

Setemlnatlon Is oonclaslve on both, 
parties 

Mich.-Young v. Stein, 116 N.W. 196, 
162 Mich. 310. 

80. Mich.—Finnlgan v. Worden-Al- 
len Co., 167 N.W. 930, 201 Mich. 
446. 
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a. In General 

Various contracts have been Interpreted by applying 
general rules of construction. 

Cases in which several of the rules stated in the 
preceding sections have been applied to the inter¬ 
pretation of particular contracts arc numerous and 
very diversified in character. Among them are 
agreements involving: Accountingaddition of 
customers by particular mode;82 advances and re¬ 
payment thereof advertising aid of company 
in financial difficulties;®® amusement park conces¬ 
sions;®® application of funds to debts applica¬ 


tion of property to contracts for. delivery j®® ap¬ 
praisement of property;®® arbitration;®® assign¬ 
ment of orders and contracts ;®i assuming liabili¬ 
ties;®® auditing;®® bidding at foreclosure sale;®* 
boarding and lodging;®® bookbinding;®® building 
lines and restrictions ;®'^ building up a good reputa¬ 
tion for a house which previously bore a bad rep¬ 
utation;®® collection of benefit certificate for wife 
and child of member;®® collection of notescom¬ 
pensation and commissions;® compromise of judg¬ 
ments ;® consignment of cotton for sale ;* consign¬ 
ment of freight;® construction and leasing of build¬ 
ing;® control of real property ;7 conveyance of in- 


81. Masa—Cushman v. Richards, 

' 100 Mass. 232. 

Tex.—Turner v. National Cotton Oil 
Co.. 109 S.W. 1112, 60 Tex-'Civ.App. 
468. 

■Wash.—^Rohrer v. Rohrer, 82 P. 289, 
40 Wash. 259. 

88. N.T.—Speck v. Maduro Mercan¬ 
tile Co.. 166 N.T.S. 190, 179 App. 
Div. 169. 

83. U.S.—Garrett v. Zoch, C.aA. 
Tex.. 29 r.2d 882—Bank of Rag¬ 
land V. Hudson, Ga., 247 F. 241, 
169 aCA. 335, 

Ala.—People’s Planing Mill Co. v. 
First Nat. Bank. 107 So. 53. 214 
Ala. 216. * 

CaL—Hunt V. United Bank & Trust 
Co., 291 P. 184, 210 Cal. 108—Bank 
of America Nat Trust & Savings 
Ass’n T. Casady, 59 F.2d 444, 15 
CalA.pp.2d 163—Mitchell v. Samu¬ 
els, 178 P. 386, 39 Cal.App. 134. 

Han.—Ross v. Haddam State Bank, 
214 P. 94, 118 Kan. 21$. 

Ky-—Baher v. Waco Deposit Bank, 
64 S.W.2d 641. 246 Ky. 100. 

Mich.-Wyngarden v. La Huls, 241 
N.W. 830, 258 Mich. 7L 

N.J.—Sheehan v. MacMurray, 168 A. 
S07, 109 N.J.Bq. 664. 

N.a—Taylor v. Everett 124 S.B. 816, 
188 N.a 247. 

.Or.—Sharp v. McCargar, 286 P. 262, 
114 Or. 485. . 

13 aJ. P 650 note 74. 

84h IlL—Home Instructor Pub. Co. 
V. Blumenstock Broa, 197 llLApp. 
683. 

Masa—Priscilla Pub. Co. v. Cream 
of Wheat Co., 142 N.E. 753, 248 
Mass. 68—^Druggists' Circular v. 
American Soda Fountain Co., 184 
N.E. 384, 240’ Mass. 581. 

N.T.—Cream of Wheat Co. v. Ar¬ 
thur H. Crist Co., 119 N.E. 74, 222 
N.Y. 487, 1 A.L.R. 160, reversing 
162 N.T.S. 407. 417, 166 App.Div. 

.' 870-s-Amalgamat6d Furniture Fac¬ 
tories V. Rochester Tlmes-Unlon 

; 'ai9 N,T.S. 706, 128 Mlsc. 678—Pen- 
tbn Pub. Co. V. American Oil-Re- 
lln^ Co., 178 N.T.S. 87i-. 

'Ta—Srefiart Mfg. Co. v. Brown, 92 

■ S;E. W0. iSO-Va 767. 

18 aJ. p 660 note 76. 


85. Pa—Scrantoi^ Axle & Spring Co. 
V, Scranton Board of Trade, 146 
A. 139, 297 Pa 26. 

86. IlL—Merle v. Belfeld, 114 N.E. 
369, 276 IlL 694—Merle v. Beifeld, 
194 IllApp. 364. 

87. . Iowa—^Nelson v. Conroy Sav. 
Bank, 194 N.W. 204, 196 Iowa 391. 

Or,—^Logan v. Grants Pass & Jose¬ 
phine Bank, , 279 P. 528, 130 Or. 
530, rehearing denied 280 P. 877, 
ISO Or. 630. 

13 C.J, p 660 note 77. 
sa Ind.—Smith v. Rogers, 14 Ind. 
224. 

89. Ind.—^Estep v. Larsh, 21 Ind. 
190. 

Mo.—Brault v. Howard, 89 Mo. 21. 
9a N.T.—In re General Silk Im- 
porUng Co., 194 N.T.S. 16, 300 App. 
Div. 786. 

91. N.T.—Suffem y. Mandell, 208 N. 
T.S. 275, 212 App.Div.. 1, affirmed 
148 N.B, 762, 240 N.T. 696. 

9a Ala—^Dlrago v. Taylor, 160 So. 
160. 227 Ala 271. 

Ark.—Mitchell v. Schulte, 222 S.W. 
'866, 142 Ark. 446, 10 A.L.R 887. 
Fla—Brogan y. Ferguson, 138 So. 
317, 101 Fla 1311. 

Ga—Blount y. Fisher & Willis, 121 
S.E. 707, 31 QaApp. 687. 

N.C.—^Pitt Lumber Co. v. Higgs 
Bros., 129 SJ3. 197, 190 N.a 196. 
Or.—^Rushing y. Saboe, 279 P. 867, 
ISO Or. 522. 

Pa—In re Reardon's Estate, 161 A. 
816, 807 Pa 860. 

Tex.-^-Chapman y. Ciichet 95 S.W.2d 
360, 127 Tex. 690, reyerslng Ciichet 
V. Chapman, Cly.App., 68 S.W.2d 
1099, rehearing denied Chapman v. 
Crichet 96 S.W.2d 64, 127 Tex. 
690—Pecos Mercantile Co. y. Tex- 
Uta Inc., CivApp., 65 S.W.2d 811, 
affirmed Texlita Inc. y. Pecos Mer¬ 
cantile Co., Com.App., 96 S.W. 2d 
78—^Elgln y. Banks. CiyApp.’ 38 
S.W.2d 149—Rouss V, Briscoe, Cly. 
App., 212 S.W. 766. 

Utah.—Gillette y. Newhouse Realty 
Co., 282 p. 776, 76 Utah 18. 

W.Va—^Williams v. Marine Bank of 
Norfolk, 111 S.E. 94, 182 W.Va 
379: 

Wia—Mathews Industries y. Hnrt- 
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gen Dairy Products Co., 232 N.W 
847, 202 Wls. 490. 

Wyo.—Robar Corporation y. King- 
ham, 66 P.2d 1046. 

IS C.J. p 550 hote 80. 

93. CaL—Sweat y. Jameson, 296 P. 
Ill, 112 CalApp. 39. 

La.—^Ronaldson y. Moss Watkins, 
Inc., 127 So. 467, 18 LaApp. 850. 

94. Mass.—Hayden v. Shaw, 78 N. 
E. 110, -191 Maas. 633. 

96. Mina—Arcadia Park Ass'n v. 
Andersoa 225 N.W. 441, 177 Minn. 
487. 

18 aJ. p 660 note 88. 

9a N.T.—Johnson y. Weed-Parsons 
Printing Co., 74 N.T.S. 378, 86 
Mlsc. 628. 

97. N.J.—Knight y. HaUlnger, 42 A 
1046, 68 N.J.Bq. 228. 

18 aJ. p 560 note 86. 

9a Mont—St George v. Boucher, 
274 F. 489, 84 Mont 168. 

99. IlL—Orr y. Orr, 181 IlLApp. 148. 
1 . Minn.—First State Bank of Odes¬ 
sa y. First State Bank of CorreU, 
214 N.W. 781, 172 Mina 228. 

a U.S.—Orr V. Fireman’s Fund Ina 
Co., aCA.N.T., 62 F.2d 616. 

CaL—Sweat y. Jameson, 296 P. Ill, 
112 CaLApp. 39. 

Md.—Alexander y. Capital Paint Co, 
111 A 140, 136 Md. 668. 

Mich.—Seelye & Brown v. Journal 
Co. of Troy, 196 N.W. 69, 224 Mlch- 
481. 

N.T.—^Russell y. National Exhibition 
Co.. 69 N.T.S. 732, 60 App.Diy. 40. 
Pa.—^National Realty Appraisal Co. 
y. Art Club of Philadelphia, 196 A. 
189, 129 PaSuper. 99. 

18 aJ. p 651 note 87. 

8 . N.T.—PhllUps y. Berger, 8 Barb. 
627. 

A Ark.—Allen-West Comma Co. v. 
People’s Bank, 84 S.W. 1041, 74 
Ark. 41. 

Ga.—Stokes y. Duncan, 48,Ga. 297. 

B, CaL—Perkins y. Ophir Silver Mia 
Co., 36 Cal. 11. 

a Wash.—Rice y. Ahlmaw, 188 P. 
64, 70. Wash. 6. 

7. Neb.—Johnson y. Loewea 272 N. 
W. 217, 182 Neb. 889. 
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terest in machine;® cooperation in consolidation of 
corporation;® crediting account on judgment 
credits on purchase price defense of title 
delivery of bonds delivery of coal;^^ delivery 
of silver or equivalent in gold;l® discharge of 
judgment distribution of newspaper plates 
disposition or division of amounts collected, recov¬ 
ered, or realized division of land;^® division of 
proceeds of land;®® division or sharing of profits, 
expenses, or lossesdrawback on canal tools;®® 
eavesdrip;®® engraving;®^ exclusive program priv¬ 
ileges;®® exclusive sales rights;®® execution of a 


contract ;®7 financing partnership in a particular 
manner;®® forbearance from suit;®® foreclosure 
sale for a particular amount ;3® furnishing and ac¬ 
ceptance of motion picture films ;®i furnishing 
copies of proceedings,®® a course of instruction,®® 
goods or commodities,®^ grain for storage in a grain 
elevator,®® information of value for a certain pur¬ 
pose,®® materials®'^ for manufacturing,®® the names 
of new residents within certam districts,®® printing 
workj^O services,^! supplies,^® or transportation fa¬ 
cilities;*® giving of land;** giving of mortgage;*® 
guaranty.*® The cases in the several general rules 


& Me.—Sawtall v. Pike, 20 Me. 169. 
9 . N.Y.—Parks v. Gates, 82 N.T.S. 

1070, 84 App.Div. 634. 
la —Saltmarsh t. Bower, 84 

Ala. 613. 

IL Tex.— Home Pinanclns Co. v. 

Thompson, Clv.App.,' 16 S.W.Sd 980. 
la. Mass.—^Matlonal Mach., etc., Co. 

V. Standard Shoe Mach. Co., 68 N. 
K 900, 181 Mass. 275. 

18 CJ. P 651 note 96. 

1& BAn.—^Brown-Crummer Inv. Co. 
y. Amerman, 268 P. 82, 126 Kan. 
340. 

14L U.S.—R. P. Hyams Coal Co. v. 
Birmingham Fuel Co., CCAAIa., 
80 F.2d 287. 

15. Mass.—Essex Co. v. Pacific 
Mills, 14 Allen 889. 

16 . N.Y.—King V. Sledler, 121 N.Y. 
S. 694, .137 APP.D1V. 523. 

•17. Mass.—Western Newspaper TTn- 
lon T. Dlttemore, 161 N.E. 908, 26'4 
Mass. 74.' 

1& Cal.—Hansen v. Hansen & John¬ 
son, Contractors, 267 F. 1091, 92 
CalApp. 802. 

Iowa.—Hirta v. Koppes, 234 N.W. 
854, 212 Iowa 686. 

N.a—Sellars v. First Nat. Bank, 199 
S.K 266, 214 N.C. 300. 

13 C.J. p 651 note 98. 

18. Mo.—Evans v. Evans, ''98 S.W. 

969, 196 Mo. L 
18 C.J. p 651 note' 99. 

aOi Minn.—Leary v. Cuslok, 210 N. 

W. 591, 168 Minn. 456. 

18 QJ. p 561 note L. 

SL IlL—Slimmer v. DoUlver Sav¬ 
ings Bank, 195 Ill.App. 84. 

La.—White v. Crook, 99 So. 219, 165 
La. 277. 

Minn.—Andrews v. Andrews, 212 N. 
W. 408, *170 Minn. 176, 61 A.L.R. 
642, affirmed 218 N.W. 899, 170 
Mfam. 176, 51 AJ^R. 642. 

N.Y.—KalB V. Lefl, 246 N.Y.S, 168, 
188 Misc. 880. . 

18 C.J. p 651 note 2—88 CJ. p 846 
notes 64, 66. 

81 N.J.—Lehigh Valley R. Co. v. 
• Stewart^ 86 N.J.Law 269, reversed 
oh otlttr grounds 88 N.J.Law 605. 

81 Mason v. :6^eld. 119 Mass. 685. 


2ik Ga.—J. P. Stevens Engraving 
Co. V. Dukehart, 161 S.E. 532, 40 
Ga.App. 810. 

85h N.Y.—Strauss v. Hammersteln, 
136 N.Y.S. 613, 162 App.Div. 128. 

86. U.S.—Shipman v. Straitsville 
Cent Min. Co., Ohio, 16 S.Ct 886, 
158 U.3. 356. 39 L.Ed. 1015. 

18 aJ. p 551 note 6. 

87. N.Y.—Waterhury y. Graham, 6 
N.Y.Super. 216. 

88. Wls.—Carl Miller Lumber Co. v. 
Meyer, 196 N.W. 840, 188 Wls. 860. 

88ii Conn.—^Daly Broa v. La Croix, 
167 A. 735, 114 Conn. 94. 

Oa.—^Ehrlich v. Exchange Bank of 
Savaxmah, 134 S.B. 809, 35 Ga.App. 
790. 

Tex.—Connor v. Greenville Nat 
Bxch. Bank. CivJ^p., 252 S.W. 829. 

13 C.J. p 661 note 8. 

3Qi CaL—Banfield v. Marks, 56 Cal. 
186. 

31. XJ.S.—Oxnard Theatres v. Para¬ 
mount Picture^ D.C.CaL, 24 F. 
Supp. 44. 

Ga.—^Branon v. Bllhee Pictures Cor¬ 
poration, 155 S.E. 923, 42 Ga.App. 
298—Arthur C. Bromberg Attrac¬ 
tions V. Chesterfield Motion Pic¬ 
tures Corporation, 151 S.K 667, 40 
Ga.App. 788. 

Md.—Interstate Films Co. v. WUson 
Amusement Co., 152 A. 606, 160 
Md. 14, followed In James L. Ker- 
nan Co. v. Wilson Amusement Co., 
162 A, 607,- 160 Md. IT-^James L. 
Keman Co. v. Wilson Amusement 
Co., 162 A. 608, 160 Md.,17. 

Masa—Vltagraph, Inc., v. Park 

Theatre Co., 144 N.Si. 86, 249 Mass. 
26. 

38. Mich-—Hulse v. Dormer Co., 194 
N.W. 998. 224 Mich. 220. 

Pa.—Sansom v. Provldont Trust Co., 
167 A. 84, 108 Pa.Super. 447. 

3& IlL—^Page-Davls Co. v. Shad¬ 
dock, 201 nLApp. 627. . 

31. IlL—West V. Ranney Refrigera¬ 
tor Co., 104 N.E. 182, 261 IlL 660, 
affirming 181 IlLApp. 424. 

13 C.J. p 561 note IL 

36. U.S.-^~Chlcago, etc., R. Co. v, 
Hoyt HL, 18 S.Ct 779, 149 U.H 1, 

, 87 L.Ed. 625. 

13 CJ. P 662 note 18. 

767 


38. Ala.—Cash v. Southern Express 
Co., 81 So. 936, 133 Ala. 272. 

Conn.—Masllne v. New York, N. H. 
& H R Co., 112 A. 639, 96 Conn. 
702. 

N.Y.—Soule V. Bon Ami Co., 196 N. 
Y.S. 674, 201 i^p.Dlv. 79^h^!nger 
V. Karron, 294 N.Y.S. 566, 162 
Misc. 809. 

87. Me.—Tremblay v. Soucy, 169 A. 
737, 182 Me. 251. 

S.D.—J. F. Anderson Lumber Co. v. 
Miner Tp. School Dlat, 230 N.W. 
28, 56 S.D. 686. 

a& U.S.—Diamond Alkali Co. v. P. 
C Tomaon & Co., C.C.A.Pa., 36 F. 
2d 117, reversing, D.C., Diamond 
Alkali Co. V. P. C. Thomson & Co,. 
23 F.2d 615—Salant v. Fox, CCA. 
Pa., 271 P. 449. 

N.Y.—McNaught v. Kelm, 198 N.Y. 
S. 669. 

39. Ill.—Peirce v. C. EL Morgan Gro¬ 
cery Co., 207 IlLApp. 141. 

40. Masa—^Wooldridge v. Wolf, 149 
N.E. 686, 264 Masa 128. 

41. La—^American Cigar Co. v. Pa- 
bacher, 100 So. 299, 156 La 182. 

Me.—^Blackard v.' National Biscuit 
Co., 132 A. 386, 125 Ma 201. 

13 C.J. p 661 note 10. 

41L Wls.—Haskins v. Kennedy, 48 
N.W. 516, 79 Wla 480. 

18 CJ. p 662 note 14. 

43i Pa—Bfaxleton Coal Co. v. Buck 
Mountain Coal Co., 57 Pa 301. 

44l CaL—Magee v. Magee, 162 P. 
1028. 174 Cal. 276. 

4Eh N.Y.—^Duckwlta v. Fuller, 40 N. 
Y.S.-966, 7 App.Dlv. 372. 

46. Colo.—Zambakian v. Leson, 246 
P. 268, 79 Colo. 860. 

D.C—McReynolda v. National Wood¬ 
working Co., 26 F.2d 975, 58 App. 
D.C 197. 

La—Tobias v. A. H. White Co., 125 
So. 179, 12 LaApp. SOL 
Masa—Schurman v. Improved Plas¬ 
tic-Slate Roofing C(K 11® N.E. 630» 
227 Masa 129. 

Mont—Breen v. Security Bridge Co., 
215 P. 229, 67 Mont 96. 

N.M.—Tenorlo v. Leyba, .289 P. 1084, 
80 N.M. 524. ' 

Tex.—Otis Elevator Co. v. Cook; Ohr. 
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have been applied also include agreements involving 
hauling property inclusion of claim in settle¬ 
ment;*® installation of heating or sprinkler sys¬ 
tem or other equipment, machinery, or fixtures;*® 
insurance investment in lands issuance of 
corporate stock;®® lease of automatic fire con¬ 
trol devices for designated motion picture pro¬ 
jectors;®® legal proceedings;®* licensing use of 


space in a store;®® limitation of common-law lia¬ 
bilities;®® loading property into cars;®"^ loans;®® 
manufacture and delivery of articles;®® mmes;®® 
options;®! orders and acceptances;®® organization 
or promotion of a company;®* packing of fish;®* 
payment generally;®® payment from the proceeds 
of a particular fund or from a particular source;®® 


App.. 219 S.W. 546, dismissed for 
want of jurisdiction. 

Wash.—Port of Seattle v. Puget 
Sound Sheet Metal Works, 213 P. 
467, 124 Wash. 10, 

13 C.J. p 652 notes 18, 19. 

4Kr. Or.—Columbia Digger Sand & 
Gravel Co. v. Ross Island Sand & 
Gravel Co.. 25 P.2d 911. 145 Or. 
96. 

Pa.—Lackawanna Boiler & Grate Co. 
V. Lee Coal Storage Co.. 139 A. 
316. 290 Pa. 661. * 

4B. N.J.—Negley v. Simpson, 26 A. 
1014, 55 N.LLaw 896. 

40. Ark.—^Bracy Broa Hardware Co. 
V. Herman-McCaln Const Co., 259 

S. W. 384, 163 Ark. 183. 

CaL—Long v. Ulmer Machinery Co,, 
246 P. 118, 77 Cal.App. 66—Cream¬ 
ery Package Mfg. Co. v. Bennett, 
192 P. 328, 48 Cal.App. 706. 

ELL—General Fire Extinguisher Co. 

V. Seymour, 204 IlLApp. 198. 

La.—Ross v. Alker, 6 LaApp. 691. 
Ban.—Glen W. Dickinson Theatres 
V. Brinker, 76 P,2d 833, 147 Kan. 
251—^Kansas Hardware Co. v. 
Freeman, 198 P. 711, 109 Kan. 263. 
Ky.—United Equipment Co. v. D. T. 
Bohon Co.. 268 S.W. 1076^ 207 Ky. 
193. 

Md.—Jenks v. Clay Products Mfg. 

Co., 115 A. 123, 138 Md. 661. 

Misa—B. R. Frazier Automatic 
Sprinkler Co. v. Merchants' Whole¬ 
sale Grocery Co.. 118 So. 416, 151 
Miss. 671. 

If.Y.—Wlgand v. Bachmann-Bechtel 
Brewing Co., 118 N.B. 618, 222 N. 

T. 272, modifying 154 N.T.S. 840, 
169 App.DJv. 285—Coopersmlth v. 
Wang, 197 N.Y.K 419, 203 App.Dlv. 
290. 

Or.—^Paldanlus v. Strauss, 198 P. 253, 
100 Or. 206. 

Wash.—^Aero Alarm Co. v. W. B. 
Hutchinson Inv. Co., 209 P. 846, 
121 Wash. 508. 

SOL U.S.—The Barryton, aC.A.N.Y., 
64 F.2d 282. 

HI.—Schneider v. Neubert, 226 IlL 
App. 84. 

N.Y.—L Tanenbaum Son & Co. v. 

Aronson, 176 N.Y.S. 709. 

Pa.—Commonwealth v. Nelson-Ped- 
ley Const Co., 154 A. 388, 303 Pa. 
174—^In re Montgomery’s Estate, 
149 A 705, 299 Pa. 452. 

IS G.J. p 552 note 21. 

SL Iowa.—McPheirin v. Russell, 41 
N.W, 304, 76 Iowa 772. 


SO. Mo.—Lippe V. Verity, 196 S.W. 
1110 . 

53. Pa.—Sentry Safety Control Cor¬ 
poration v. Jay bee Amusement Co„_ 
169 A 419, 111 Pa.Super. 318. 

54. Cal.—Eaton v. Thleme, 69 P.2d 
633, 15 Ca.l-.A.pp.2d 468 —Weinberg 
Co. V. Heller, 239 P. 858, 78 CaL 
App. 769. 

Ind.—Jordan v. Kittle, 160 N.B. 817, 
88 IndApp. 276. 

Mo,—Stoedter v. Turner, App., 237 
S.W. 141. 

N.Y.—General Talking Pictures Cor¬ 
poration V. Rinas, 288 N.Y.S. 266, 
248 App.Dlv. 164—^Hanbury v. Met¬ 
ropolitan Securities Co., 218 N.Y. 
S. 655, 215 App.Dlv. 225. motion 
granted 171 N.B. 767. 263 N.Y. 627. 

Pa.—Hild V. Dunn, 165 A 228. 310 
Pa. 289. 

Tex.—May v. Southwestern Lumber 
Co. of New Jersey, Civ.App., 278 S. 
W. 608, 

13 C.J. p 562 note 23. 

65l N.Y.—Kahn v. MaJhler Co., 154 
N.T.S. 478, 168 AppJ)Iv. 851. 

ea N.T.—Honig V. Riley, 156 N.B. 
65. 244 N.Y. 106, reversing 216 N.Y. 
S. 168, 217 AppJ>iv. 670, which af¬ 
firmed 213 N.Y.S. 380, 126 Mlsc. 
820, and modifying 209 N.Y.S. 233, 
124 Misc. 809—Johnson v. Fargo, 
90 N.Y.S. 726, 98 App.Div. 436, af¬ 
firmed 77 N.B. 888, 184 N.Y. 879, 7 
L.RJLJ^.S., 687, 6 Ann.Cas. 1. 

57. Ill.—^Harris v. Pulverized Ma¬ 
nure Co., 268 IlLApp. 74. 

—Carlisle v. Farmers' Elevator 
' & Business Ass’n, 180 P. 280, 104 
Kan. 612. 

sa Conn.—Lakitsch y. Brand, 121 
A 865, 99 Conn. 388.' 

IlL—^Beebe v. Kirkpatrick, 162 N.B. 
539. 321 111. 612, 47 AL.R. 891. 

Masa—^National Shawmut Bank of 
Boston V. Citizens' Nat. Bank of 
Boston, 191 N.B. 647, 287 Mass. 329. 

N.J,—Burnham v. Borden Co., 3 A 
2d 161, 121 N.J.Law 435. 

N.T.—Berman v. Kadin, 249 N.T.S. 
18. 140 Misc. 77. 

N.C.—^Bundy v. Commercial Credit 
Co., 157. S.B. 860, 200 N.C. 511. 

Tex,—Shaw v. McShane, Com.App., 
60 S.W.2d 278, reversing, Civ.App., 
33 S.W.2d 277. \ 

18 CU. p 552 note 26. 

68 . Cal.—^United Iron Works v. 
Standard Brass Casting Co., 231 F. 
567. 69 CaLApp. 384. 

Utah.—Sidney Stevens Implement Co. 
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V. Hintze, 67 P.2d 682, 111 ALR. 
331. 

13 C.J. p 652 note 27. 

ea CaL—Dennison v. Chapman, 39 
P. 61, 105 Cal. 447. 

Or.—Balllle v. Columbia Gk)ld Mining 
Co., 166 P. 965, 86 Or. 1, rehearing 
denied 167 P. 1167, 86 Or. 1. 

Gl. Cal—George Herz & Co. v. Solt, 
App., 72 P.2d 251—Flint v. GI- 
guiere, 195 P. 85, 50 CaLApp. 314. 

Or.—Jensen v. Rosumny, 64 P.2d 
307, 158 Or. 111. 

13 C.J. p 562 note 29. 

08. N.Y.—^Newhall v. Appleton, 9 N. 
T.S. 306, 67 N.Y.Super. 843. 

Pa.—^William Schuette & Co. v. In¬ 
land Coal Co., 115 A 864, 271 Pa. 
560. 

18 C.J. p 552 note SO. 

ea Conn.—Cooke v. Barr, 39 Conn. 
296. . . 

64. U.S.—Alaska Fishermen’s Pack¬ 
ing Co. V. Chin Quong, CaL, 202 F. 
707, 121 CGA 169. 

06. Cal.—Clarey v. Security Port¬ 
land Cement Co., 279 P. 483, 99 
CalJlpp. 788. 

Ga.—^Moncrlef v. Atlanta ft Lowry 
Nat. Bank, 136 S.B. 826, 86 GaApp. 
871. 

HL—^Pennsylvania Re-Treading Tire 
Co. V. Goldberg, 137 N.B. 81, 806 
IlL 64. 

La.—^Bank of NapoleonviUe v. Knob- 
loch ft Rainold, 80 So. 214, 144 La. 
100 . 

Mass.—^Flnkelstein v. Morse, 115 N. 
B. 667, 226 Mass. 368. 

N.T.—Albert v. Freedman. 171 N.B. 
760. 253 N.Y. 608, reversing 237 N. 
Y.8. 718, 227 App.Dlv. 781. 

Pa.—American Dressier Tunnel Kilns 
v. Holt. 112 A 43, 269 Pa. 293. 

Wis.—XJnited Ins. Co. v. Ruben, 246 
N.W. 686, 209 Wis. 660. 

18 CJ. p 663 note 83. 

ea CaL—Thomson v. Leak, 27 P.2d 
795, 136 Cal.App. 644. 

Mo.—Wheat v. Platte City Ben. As¬ 
sessment Special Road Dist of 
Platte County, 59 S.W.2d 88, 227 
MoApp. 869, transferred 52 S.W.2d 
856, 330 Mo. 1246. 

MonL—Cowan v. Browne, 206 P. 482, 
68 Mont 82. 

Neb.—Baylor v. HalL 184 N.W. 886, 
106 Neb. 786. 

T^—Spinner Lumber Co. v. Bur- 
wood Realty Co., dvApp., 6 S.W. 

. 2d 229. 

18 C.J. p 558 note 84. 
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17 C.J.S. 

payment for material furnished payment in serv¬ 
ices or in kind;®* payment of medical bills actu¬ 
ally incurred;®® performance of covenants by trus¬ 
tees;'^® photographs pledge of property as se¬ 
curity;"^® preference of claim ;7® printing prize 
offers;'^® proportional release from liability on hap¬ 
pening of a specified contingency ;'^® protection of 
interest or interests publishing purchase of 
property;'^® rebuilding of a mill;®® reception of 
property connected with business subject to out¬ 
standing business debts ;®i reconveyance of prop¬ 
erty not required for the payment of a debt;®® 
reimbursement of expenses in clearing record ti¬ 


tle;®® release from mortgage of parts of land 
which have been sold;®^ relieving one party from 
liability for his negligence;®® removal of a fac¬ 
tory;®® removal of stone ;®'^ renewal or extension 
of a lease;®® repairs;®® repayment;®® resale;®^ 
retention of money until claims are paid;®® reten¬ 
tion of part of profits as security;®.® return of 
funds invested®^ with interest;®® return of pay¬ 
ments;®® royalty on the use of a process;®"^ sale 
of a particular brand of beer;®® sale of a secret 
process of manufacture;®® securing of notessep¬ 
aration of starch from corn;® services of various 
characters;® settlement generally settlements and 


67. HI.—Heath, etc., Mfg. Co. v. 
Flannery, 6S IlLApp. 800. 

MIch.-*-Gk)ldner v. Finn, 34 N.W. 590, 
67 Mich. 340. 

68. La.—^Llduldators of Nicholson 
Pub. Co. V. E. S. Upton Printing 
Co., 93 So. 91, 152 La. 270. 

N-T.—Klnch V. Moadlnger, 67 N.T. 
S. 248, 26 Miac. 778. 

69. Ter.—^Newman v. San Antonio 
Tract Co., CIv.App., 155 aW. 688, 

7a Wls.—United Ins. Co. v. Huben, 
246 N.W. 586, 209 Wls. 550. 

71. Colo.-iMcCreery v. Miller's Gro- 
eerteria Co., 64 P.2d 803. 99 Colo. 
499. 

78. Iowa,—^lowa Finance Co. v. An¬ 
derson. 76 N.W. 748. 106 Iowa 429. 
78. Minn.—^Plymouth Cordage Co. v. 
Seymour. 69 N.W. 1079. 67 Minn. 
811. 

74 Mass.—Giles Litho., etc., Co. v. 
Chase. 21 N.E. 765. 149 Mass. 459. 
14 Am.S.H. 489, 4 L.R.A. 480. 

18 C.J. p 563 note 38. 

75. Arlz.—Shorey v. Daniel, 284 P. 
551. 27 Arlz. 496. 

CaL—Butters v. Brawley Star, 191 
P. 987, 48 Cal.App. 57. 

Minn.—Groves v. Byrnes, 231 N.W. 
926, 181 Minn. 196—Holt v. Rural 
Weekly' Co., 227 N.W. 491, 178 
Minn. 471—Holt v. Rural Weekly 
Co., 217 N.W. 845, 178 Minn. 387. 
13 aj. p 553 note 40. 

74 Pa.—Rhoads v. Rhoads, 190 A. 
683, 126 Pa.Super. 141. 

77.’ Ark.—Ft. Smith Light, etc., Co. 
V. Kelley, 127 S.W. 976, 94 Ark. 
46L 

Ga.—Kutchey Motor Co. v. Hood, 167 
S.E. 126, 46 Ga.App. 156. 

Kan.—State Bank of Dodge City v. 
' Byers, 242 P. 461, 120 Kan. 8. 

74 Mass.—MacDonald v. Page Co., 
146 NJB. 727, 261 Mass. 299. 

Mo.—Bonnett Brown Sales Service v. 
Klepper. 266 S.W. 998, 218 Mo.App. 
697. 

N.T.—Amalgamated Furniture Fac¬ 
tories, Inc. V. Rochester Times-Un- 
lon, Inc., 219 N.T.S. 706, 128 Misc. 
.673. 

170.J.S.-49 


R.L—Lewis Historical Pub. Co. v. 

Greene, 100 A. 1017, 40 RL 309. 
Tex.—^Prlce v. Miller, Clv.App., 112 
S.W.2d 761, error dismissed. 

18 C..X. p 658 note 42. 

79. N.J.—Hughes v. Hurley, 90 N.J. 

Law 620, 101 A. 197. 

13 CJ. p 553 note 43. 

84 Pa.—^Ellls V. Lane, 85 Pa. 266. 
8L Wls.—Klauser v. Reeves, 276 N. 
W. 866, 

88. RI,—^Douglas v. Hennessy, S A. 
813, 7 A- 1, 10 A. 688, 16 RL 272. 

Tex.—Olive v. Morris, CIv.App., 96 
S.W.2d 117, error refused. 

84 Tex.—Roberts v. Bell, CIv.App., 
240 S.W. 616. 

84. N.T.—Bond & Mortgage Guaran¬ 
tee Co. V. Upland Realty Co., 176 
N.T.S. 18. 187 App.Div. 459. 

84. S.C.—Murray v. Texas Ca, 174 
S.E. 231, 172 S.C. 899. 

84 Ind.—FL Wayne Electric Light 
Co, V. Miller, 30 N.B. 28, 181 Ind. 
499, 14 L.RA. 804. 

87. U.S.—Cole V. U. S., 28 CtCl. 341. 
Pa.—^Rlegert v. Lebanon City School 
Dlst, 71 Pa.Super. 269. 

84 Miss.—Crenshaw-Gaxy Lumber 
Co. V. Norton. 72 So. 140, 111 Miss. 
720, L.RA.1916E 1231. 

86 C.J- P 101® notes 22-27. 

Lease of newspaper rente 
Or.—McKinney v. Statesman Pub. 
Co., 56 P. 651, 84 Or. 609. 

89. Ala.—^Burnett & Bean v. Miller, 
88 So. 871, 205 Ala. 606. 

13 CJ. p 663 note 49. 

94 Mass.—^Ryder v. Ellis, 184 N.E. 

692, 241 Mass. 60. 

13 C.J. p 653 note 50. 

9X. Pa.—Vogt V. Birch, 148 A. 906, 
299 Pa. 20. 

98. Nev.-^Davls v. Notware, 18 Nev. 
4’2L 

94 Mass.—Glennie v. Alfred Sears 
Co., 186 N.E. 837, 283 Mass. 598. 

94 Minn.—Stranahan v. Richardson, 
78 N.W. 858, 71 Minn. 186. 

N.T.—Linden v. Thlerlot, 101 N.T.S. 
668, 116 App.Diy. 295. 
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96. Wash.—Griffin v. Lear, 212 P. 
271. 128 Wash. 191. 

94 Cal.—^Houghton v. Kluegel, 211 
P. 819, 59 CaLA.pp. 714. 

Pa.—^Ege V. Koontx, 3 Pa. 109. 

97. Pa.—Todd V. Wheeler, 45 A. 217, 
194 Pa. 218—Todd v. Wheeler. S3 
A. 1020, 178 Pa. 117. 

94 Mass.—^Rochester Brewing Co. 
V. Killian, 60 N.E. 471, 179 Maas. 
158. 

IS C.J. p 558 note 55. 

99. U.S.—PlexUlB Werke v. Hess, 
Pa., 205 F. 850. 124 aCA- 62. 

13 C.J. p 553 note 56. 

1. U.S.—In re C. G. Grove & Son, 
D.C.Va., 7 F.2d 228, affirmed, CC. 
A., Martin v. Breckenrldge, 14 F. 
2d 260. 

a. Ill.—American Spirits Mfg. Co. 

V. Western Mfg. & Oil Co., 213 Ill. 
App. 612. 

4 Ala.—^Brown Funeral Homes Ttoa 
Co. V. Dobbs, 163 So. 737, 228 Ala. 
482. 

Ark.—Morris v. Heliums Co., 199 S. 

W. 927, 181 Ark. 586. 

CaL—Laven v. Cowan, 291 P, 877, 108 
■ CalJLpp. 628. 

Colo.—Fitzsimmons v. Ollnger Mor^ 
tuary Ass'n, 17 P.2d 635, 91 Cola 
544. 

Fla.—Goodklnd v. Wolkowsky, ISO 
So. 538. 

Ill.—Allen V. Allen’s Estete, 217 HI 
App. 260. 

N.J.—^Briody v. De Klmpe, 102 A. 688, 
91 N.J.Law 206. 

N.T.—BIntz V. Mld-CIty Park Coiv 
poratlon, 229 N.T.S. 390, 228 App. 
Div. 638—^Donavln v. Thurston, 179 
N.T.S. 473, 190 App.Div. 48—Paw- 
lowskl V. Wopdrulf, 208 N.T.a 819, 
122 MIsc. 695. aJBrmed 208 N.T.a 
912—Krauth v. Harris, 194 N.T.R 
526. 

Wash.—Giant v. Lloyd's Register of 
Shipping, 251 P. 274, 141 IWash. 
253, affirmed 262 P. 948, 141 Wash. 
253. 

13 C.J. p 558 note 67. 

4 N.T.—^Elrke La Shelle Co. v. Paid 
Armstrong Co., 188 N.E. 163, 268 
N.T. 79, reversing 261 N.T.S. 97,L 
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divisions .of decedents* estates ;5 standard of val¬ 
ue;® stipulation against the prejudice of rights un¬ 
der contract;'^ stipulation that the quantities speci¬ 
fied are estimated or approximate and that more 
may be required or less accepted;® strike and acci¬ 
dent clauses;® subdivision of land;^® taking over 
the plant of a packing company ;!?■ taxes theat¬ 
rical engagements;^® theatrical productions;^* 
transfer' of an agency transfer of an amount in 
accoimts;^® transfer of an interest in land for serv¬ 
ices in its improvement and sale;!"^ transfer of a 
note;i® turning over rental business;^® turning 
over all work of a particular class;®® underwrit¬ 
ing sale of bonds or stock;®i use of an invention;®® 
use of refuse;®® mid waiver of cause of action for 
injury in automobile racing exhibition.®* 

The rules, stated supra §§ 298, 299, as to the con¬ 


struction together ol two or more -writings, have 
been applied to an agreement and a bond,®® a deed,®® 
letter,®^ note,®® receipt,®® report,®® and other agree¬ 
ments,as well as instructions for the use of a 
system.®® 

b. Building and Construction Contracts 

(1) In general 

(2) ' Subcontracts 

(1) In General 

Plans and spacifloations and other writings eonstl* 
tilting parts of a building or construction contract are 
to be construed together; and any other pertinent gen¬ 
eral rules of construction are to be applied. - 

The general rules stated above in §§ 294-326 have 
been applied in the construction of building.and 
construction contracts.®® One of the rules applied 


287 App.Dlv. 876, aiHrmlng 257 N. 
T.S. 88, 148 Misc. 707, reargument 
denied 262 N.Y.S. 920, 238 App.Dlv. 
784. 

Pa^__Newbold & Son Co. v. McCar¬ 
ter, 101 Pa.Super. 551—In re Mott’s 
Estate, 9 Pa.Dlat. & Co. 684. 

18 G.J. p 654 note 58. 

6. Ind.—Beard v. Lofton, 2 N.E. 
129. 102 Ind. 408. 

13 aJ. p 664 note 69. 
a Tex,—Tennant v. Dunn, Com, 
App., 110 S.W.2d 68, modifying 
Dunn V. Tennant, Clvjlpp., 82 S.W. 
2d 728. 

7. Iowa.—Davenport Gaslight, etc., 
Co. V. Davenport, 16 Iowa 6. 

8. D.S.—Killebrew v. XT. S., 52 Ct.Cl. 
440—Carstens Packing Co. v. IT. 
S., 52 Ct.CL 480. 

9. Kam—Nute v. American Glucose 
Co., 40 P. 279, 55 Eam 225. 

N.T^Dela'vrare, etc., R. Co. v. 

Downs, 68 N.T. 678. 
la Tenn.—Interstate Bldg. Corpora¬ 
tion V. mills, 66 S.W,2d 697, 17 
TennJV.pp. 17L 

IL U.S.—Enlght V. First Nat Bank, 
aCJLEy., 281 F. 968. 

la n.S.—^Barnett v. West Const 
Co.. aCJLFla., 69 F.2d 266. 

Ind.—Mouch V. Indiana Bolling Mill 
Co.. 161 N.E. 187, 93 IndApp. 640. 
Iowa.—Schnuettgen v. Mathewson, 
222 N.W. 893, 207 Iowa 294. 

N.T.—^Birch v. Cameron Mach. Co.. 2 
N.T.S.2d 66, 268 App.Dlv. 900, 
modlfylhg 1 N.T.S.2d 650, 258 App. 
Dlv. 880. 

18 CJ. p 564 note 62. ' 

la D.S^—Shubert Theatrical Co. v. 

Rath, CCLAN.T,, 271 F. 827. 
OkL—Consolidated Amusement Co. v. 

Mouand. 14 P.2d 859, 169 OkL' 108. 
18 C7. p 664 note 68. 

24N.Y:—Eii^ La Bhelle Co. v. 
Paul Amstrong Co., 188 N.E. 168, 
298 N.T. 70. reversing 261 N.YJ3. 


971, 237 App.DIv.'876, affirming 267 
N.Y.a 38, 148 Mlsc. 707, reargu¬ 
ment denied 262 N.Y.S. 920, 288 
App.Dlv. 784—Jt^chols v. Hurtig & 
Seaman Theatrical Enterprises, 216 
N.Y.S. 191, 217 App-Dlv. 107, affirm¬ 
ed 157 N.E. 863. 246 N.Y. 549. 

la N.T.—Comlnelll v. PisanI, 180 
N.T.S. 104, 190 App.Dlv. 260. 

Tex.—Southern Surety Co. v. West¬ 
ern Indemn. Co., Clv.App., 190 S. 
W. 887. 

la Ga.—Jordan v. Rivers, 29 Ga. 
187. 

: 17. D.C.—Campbell v. Northwest 
Eckington Impr. Co., 36 AppJl.a 
149. 

la Tex.—Waterhouse v. Derr, Civ. 
App., 291 S.W. 627. 

19. IlL—Watkins v. People’s Gas 
Regulator, 205 IlLApp. 342. 

sa Mo.—Tomlinson v. Timmons, 
185 S.W. 980, 154 Mo.App. 497. 

SL Qei^tewart v. G. L. Miller & 
Co.. 132 S.E. 635, 161 Ga. 919, 46 
A.L.R. 569. 

aa D.S.—^Babco<dc v. Northern Pac. 
R Co., aaMinn., 26 F. 766. 

ILL—^Lfl^e Shore, etc., R. Co. v. Rioh- 
arda 18 N.E. 794, 126 IlL 448. 

aa Cal.—^Loyalton Electric Light 
Co. V. California Pine Box, etc., 
Co., 137 P. 1099, 28 CalJLpp. 358. 

94 m.— Bums T. O’Halr, 261 DL 
App. 454. 

aa Colo.—Stroup V. Pearce, 288 P. 
627, 87 Colo. 486. 

Ma^.—Union Market Nat Bank of 
Watertown v. Nonantum Inv. Co., 
197 N.E. 57, 291 Mass. 439. 

aa U.S.—Western Unldn Telegraph 
Co. V. Louisville & N. R. Co., Ga., 
288 F. 26, 161 CCjL 102, revers¬ 
ing, D.a, 229 F. 284. 

CaL—Glomettl v. Etienne, App., 28 
P.2d 62, rehearing denied 25 P.2d 
826, motion denied 28 P.2d 918, 219 
CaL 687. 


27. Mont—Orem v. Hansen Packing 
Co., 7 P.2d 646, 91 Mont 222. 
aa Tex.—^Kelsay Lumber Co. v. 
Crowell, Civ.App., 19 S.W.2d 868, 
error dismissed.' 

aa. Ind.—Cline v. Union Trust Co., 
189 N.E. 643, 99 Ind.App. 296. 
aa HI.—Price V. Chicago Real Es¬ 
tate Index Co., 195 IlLApp. 405. 
Wash.—^Racine v. Bender, 252 P. 116, 
141 Wash. 606. 

31. Ark.—Brady v. Wiemer, 198 S. 

W. 278, 127 Ark. 535. 

Okl.—Kelly v. Baughman. 167 P. 80, 
66 Okl. 200. 

Tex.—Great Plains Oil & Gas Co. v. 

Cox, Clv-App., 6 S.W.2d 796. 

Wash.—^Nance v. Valentine, 169 P. 
862, 99 Wash. 823. 

W.Va.—^Lawrence v. Potter, 118 S.E, 
286, 91 W.Va. 861. 

aa Mo.—Bartlett v. National Fi¬ 
nance Corporation, 78 S.W.2d 451, 
228 Mo.App. 789. 

aa U.S.—Northern Pac. Ry. Co. v. 
Twohy Bros. Co., C.C.A.Or., 96 F. 
2d 220—Commissioners of Sewer¬ 
age of City of Louisville, Ky. v. 
Davis, C.C.A.Ey., 88 F.2d 797, modi¬ 
fying, D.C., Davis V. Commission¬ 
ers of Sewerage of City of Louis¬ 
ville, 18 F.Supp. 672—Columbia 
Gas Const Co. v. Holbrook, C.CLA. 
Ky., 81 F.2d 417—Federal Cement 
Tile Co. V. Henning, C.(LA.Mlnn., 
82 F.2d 168—Warner Const Co. 
V. Louis Hanssen’s Sons, C.C.A. 
Iowa, 20 F.2d 488—Ralph SolUtt ft 
Sons Const Co. v. U. S., 80 CtCL*, 
798—Edward F. Fonder Co. v. 

' United States. 48 CtCL 198—White 
V. United States, 48 CtCL 169. • 

Ala.—Adalex Const Co. v. Atkins, 
106 So. 888, 214 Ala. 53—Worthing^ 
ton V. Davis, 94 So. 806, 208 Ala. 
600. 

Ark.—Sternberg Dredging Co. v. 

Boyd, 285 S.w: 879, 171 Ark. 760. 
CaL-Chlco Well Drilling Co. v. Qiv^ 


770 
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is that calling for the construction together of 
several writings constituting the contract,®* pro¬ 
vided they relate to the same subject matter®® and 
are properly connected or referred to,®® but not 
where they are separate and distinct agreements.®^ 
A contract, between a new contractor and the sure¬ 
ty of the original contractor, to complete a prior 


contract has been held to incorporate some,®® but 
not all,®® provisions of the original contract 

Plans and specifications. Plans and specifications, 
if not contained in the contract itself, but referred 
to therein or annexed thereto, must be‘ construed 
therewith,*® and such plans and specifications 


ens, 274 F. 966. 206 Cal 466— 
Woodruff y. Adams, 26 F.2d 529, 
184 CalA.pp. 490—Orr v. Forde, 282 
P. 429, 101 CaLApp. 694—Llsher v. 
Fairbanks, 238 P. 74, 70 Cal.App. 
826—Pay Improvement Co. v. De 
Budge, 199 P. 819, 62 CalApp. 695 
—WUson V. Puller, 174 P. 671, 87 
Cal.App. 855. 

Conn.—HCenga v. Eabakoff, 148 A. 
131, 110 Conn. 881. 

<3a.—Morrow Transfer & Storage Co. 
y. Wells Bros. Co. of New York. 
106 S.B. 200. 26 G«uApp. 866. 

BL—Guerra y. Rocco, 181 UlApp. 
628. 

Ind.—Morrla v. Pox, 186 N.1L 668, 
79 Znd.App. 889. 

Iowa.—Lowe y. Goldberg. 196 N.W. 
44—Blrdsall V. Perry Gas Works, 
161 N.W. 804, 181 Iowa 1268. 
San.—City of McPherson v. Stucker, 
266 P. 963r 122 San. 696, 123 San. 
684—Hickman y. Union Oil Co. of 
Wichita. 189 F. 391, 106 Kan. 666— 
Schofield y. School Dlst No. US, 
Labette County. 184 P, 480, 106 
Kan.. 848, 7 A.L.R, 788—Lantry 
Contracting Co. v. Atchison, T. & 
S. P. By. Co., 172 P. 627, 102 Kan. 
799. 

Sy.—Falls City Machinery & Wreck¬ 
ing Co. y. Walter, 6 S.W.2d 1063, 
224 Ky. 726—Clarke y. Blue Licks 
Springs Co.', 213 S.W. 222, 184 Ky. 
827, 6 A.4R. 284. 

La.—Myevre v. Liberty Realty & Se¬ 
curities Co., 100 So. 694. 166 La. 
496—Allison v. Brown, 87 So. 262, 

148 La. 680—A. H. -White Co. v. 
Burglass, App., 184 So. 226. 

Ha—Dionne v. West Farts Bldg. 

Ass'n, 139 A. 497, 126 Me. 464. 
Md.—Parker y. Tllghnoan Y. Morgan, 
Inc., 183 A. 224, 170 Md. 7. 
Mass.—H. D. Foss & Co, v. Whidden, 

149 N.B. 679, 264 Mass. 146. 
Mich.-Western Union Telegraph Co. 

v. Detroit & M. Ry. Co., 206 N.W. 
620, 233 Mich. 1—Quisle y. Brezner, 
180'N.W. 467, 212 Mich. 264—Wa¬ 
ters v. Lakewood Utilities Co., 168 
N.W. 1021, 203 Mich. 166. 

Minn.—Foley Bros. v. St Louis Coun¬ 
ty, 197 N.W. 763, 168 Minn. 820— 
Walberg v. Jacobson, 178 N.W. 409, 
148 Minn. 210. 

Miss.—Tasoo & M. V. R. Co. v. First 
Nat Bank of Vicksburg, 80 So. 382, 
119 Miss. 59. 

Mo.—Blair v. Corby, 87 Mo. 818— 
Wentzel y. Lake Lotawana Devel¬ 
opment Co., 48 S.W.2d 186, 226 
MoApp. 960—Hannan, Hickey 
' Bfos. Const Co. v. Chicago, B. & 


Q. R. Co., App., 247 S.W. 436, 
transferred 226 S.W. 881. 

Mont—White y. Hulls, 195 P. 860, 
69 Mont 98. 

N.J.—Blouch v. Stevens, 160 A. 681, 
106 N.J.Law 488—Shields v. Great¬ 
er Cape May. Inc., 141 A. 459, 6 
N.J.Misc. 362, affirmed Schields v. 
Greater Cape M&y, Inc., 146 A. 917, 
104 N.J.Ea. 487. 

N.T.—Sweezy v. O’Rourke, 123 NJB. 
762, 226 N.Y. 378, modifying 168 
N.Y.S. 1132, 178 App.Div. 947— 
Northeastern Const Co. v. City of 
New York, 112 N.B. 63, 217 N.Y. 
320—Condlct v. Onward Const Co., 
103 N.E. 886. 210 N.Y. 88, reversing 
131 N.Y.S. 1109, 148 App.Dlv. 890 
—^Lincoln Nat Bank v. John Peirce 
Co., 164 N.Y.S. 421, 98 Mlsc. 325— 
Kinney v. Massachusetts Bonding 
& Ina Co., 175 N.Y.S. 898—Para¬ 
mount Contracting Co., Inc., y. 
Deklade, 169 N.Y.S. 164—Meulen- 
bergh v. Coe. 160 N.Y.S. 681. 

Or.—^Mayer y. East Side Logging Co., 
280 P. 848, 130 Or. 341, denying 
rehearing 278 P. 967, 180 Or. 341. 

Pa.—Moore v. Whltty, 149 A. 98, 299 
Pa. 68—William Miller A Sons Co. 
y. Homeopathic Medical A Surgi¬ 
cal Hospital and Dispensary of 
Pittsburgh, 90 A. 394, 248. Pa. 602 
—^Emrey y. Regar, 64 Pa.Super. 67. 

Tenn.—Johnston y. Cincinnati, N. O. 
A T. P. Ry. Co., 240 S.W. 429, 146 
Tenn. 136—Louisville A N. R. Co. 
v. United States Iron Co., 101 S.W. 
414, 118 Tenn. 194. 

Tex.—Magnolia Warehouse A Storage 
Co. y. Davis A Blackwell, 195 S.W. 
184, 108 Tex. 422—Smith y. Brown, 
CivApp., 82 S.W.2d 888—Heman- 
Cook Lumbejr Co. v. Fogarty, Civ. 
App., 19 S.W.2d 880—Axcherd v. 
Gannaway, CivApp., 294 S.W. 608 
—Galveston, H. A S. A. Ry. Co. y. 
MeSpadden, Ciy.App., 248 S.W. 454 
—BeU-Burke OU Co. y. O’Neil. Civ. 
App., 242 S.W. 261—Pope v. Josch- 
ke, Ciy.App., 228 S.W. 986, dismiss¬ 
ed for want of Jurisdiction—Bell 
y. First Nat Bank, Cly.App., 226 
S.W. 1107—American Surety Co. of 
New York v. Gonzales Water Pow^ 
er Co., CivApp., 211 S.W. 261, error 
refused—Spinner-Hay Lumber Co. 
y. Applebaum, ClvApp., 207 S.W. 
624—Appelbaum v. Spinner-Hay 
Lumber Co., Civ.App., 186 S.W. 810 
—Brown v. Levy, 6^ S.W. 266, 29 
Tex.Cly.App. 889. 

Va—Rosenberg y. Turjier, 98 S.B. 
768; 124 Va 769. 

Wash.—Island Gun Clnb Co. v. Na¬ 


tional Surety Co., 172 P. 209, 101 
Wash. 185. 

W.Va—^Thomas A Moran v. Kanawha 
Valley Traction Co., 73 W.Va 374, 
80 S.E. 476. 

91i "N.Y.—^Bagar Const Corporation 
V. Ward Foundation Corporation, 7 
N.Y.S.2d 460, 266 App.Dlv. 291. 

9 C.J. p 709 note 9. 

Partloiilar vzltbigB ooBstrnad. w 
parts of oontzaet 

(1) Bid.—Stephenson A Peterson v. 
Svenson. 174 N.W. 670, 187 Iowa 802. 

(2) Letter.—^Manhattan Roofing 

Co. v. Hagedom, 180 N.Y.S. 816, 110 
Mlsc. 667—9 C.J. p 709 note 18- . 

(3) Provision of building code.— 
Becker v. Lincoln Bldg. Co., 187 N. 
W. 382, 218 Mich. 79. 

(4) Receipt—PUnn v. Mowry, 63 
P. 724, 1006, 181 Cal. 4l$i. 

35. N.Y.—McMaater v. State, IB N. 

B. 417, irfS N.Y. 642. 

Other wzttliigB not between, same 
parties and not referred to in the 
contract cannot be construed as a 
part thereof.—^Phillips v. Cox, 79 A. 
284, 81 N.J.Law 518. 
sa U.S.—Qayton v. Day, Pa., 178 
F. 249, 101 CCA. 609. 

Ga.—Brown-Randolph Co. y. Gude, 
106 8.K 161, 161 Ga. 281. 

Mich.—Johnston Bros. v. Village of 
Coopersville, 246 N.W. BBl, 261 
Mich. 26. 

87. U.S.—Gayton v. Day, Pa., 178 
F. 249, 101 C.aA. 609. 

N.BL—^Kldd y. New Hampshire Tract 
Co., 66 A. 127, 74 N.H. 160. 

Bond as oollatersl agreement 
Md.—^Milske y, Steiner Mantel Co., 
63 A. 471, 103 Md. 286) 115 Am.S.R 
364, 6 L.R.A.,N.S., 1106. 

38. U.S.—U. S. Fidelity A Guaranty 
Co. y. Robert Grace Contracting 
Co., aCAuPa., 263 F. 283. 

sa U.S.—^Metropolitan Casualty Ins. 
Co. of New 'York v. Banks, C.CA. 
Pa., 76 F.2d 68. 

40. U.S.—Central Contracting Co. v. 
Grignon, Minn., 266 F. 962, 167 C. 

C. A. 244- 

CaL—^Bird v. American Surety Co. of 
New York, 166 P. 1009, 176 Cal. 
626—Schmohl v. John Simpson A 
Co., 183 P. 860, 42 CalA.pp. 61. 
Ky.—United Equipment Co. v. D. T. 
Bohon Co., 263 S.W. 27, 203 Ky. 
527. 

Mass.—James Elgar, In&, y. New- 
haU, 126 N.E. 661, 236 Moss. 878. 
Mo.—Bowman y. C, 0. Jones Bldg. 
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must be identified but where the plans and 
specifications are referred to for a specific pur¬ 
pose only, they become a part of the contract for 
such purpose only, and should be treated as irrele¬ 
vant for all other purposes.^* Where an adver¬ 
tisement for bids states that the bidders shall be ex¬ 
pected to examine the drawings and to make esti¬ 
mates of quantities for themselves, it is their duty 
so to do before making their bids, and a misunder¬ 
standing growing out of their neglect so to do can¬ 
not prejudice the owner.*® The contract does not 
include a perspective drawing of a proposed resi¬ 
dence on a different lot** nor a blueprint which the 
owner refuses to approve.*® 

Where the plans and specifications are referred 
to in such a manner as to identify them as a part 
of the contract, it is not necessary that they be 
signed by the parties in order to incorporate them 
into the contract,*® unless they are referred to as 
being signed by the parties;**^ nor is an omission 
to annex a copy thereof to the contract material. 


although the contract expressly recites that a copy 
is annexed thereto ;*® and if it clearly appears that 
certhin plans and specifications are the plans and 
specifications referred to in the contract, they may 
be considered as a part of the contract, although 
they do not comply with the provisions of the con¬ 
tract for the purpose of identification.*® Even a 
failure to prepare and to annex any plans to the 
contract, as agreed on, is immaterial where the con¬ 
tract contains sufficient data to govern the parties.®® 
The contract may require the work to be construct¬ 
ed according to plans and specifications tliereafter 
to be prepared by a partidular person.®^ 

In case of conflict or inconsistency between them, 
the contract prevails over the plans and specifica¬ 
tions,®® except where the terms of the contract are 
general;®® the original plans and specifications pre¬ 
vail over a copy annexed to the contract,®* although 
not over a copy furnished to the contractor, and on 
the faith of which his bid was made and the con¬ 
tract entered into;®® a specific provision of the 


Co., 68 S.W.2d 718, 721, 382 Mo. 
620, citing Coxprw <nu^, and mod¬ 
ifying Bowman v. Jones, App., 60 
S.W.2d 208. 

9 C.J. p 709 note 18. 

Distlnotion between plans and speol. 
ILcattons 

(1) A distinction has been made to 

the effect that the '“plans” of a build¬ 
ing are to illustrate and explain 
what is to be done, and are not in: 
the same sense or to the same extent! 
to be considered as an Integral part I 
of the contract as are the "speclflca- 
tions.”—Hartley-Zeigler v. Bacon, 96 
A, 257, 261 Pa. 87. . 

(2) On the other hand, it has been 

asserted that work should be done 
where it is called for hy either the 
pUins or specifications, although it 
is not mentioned in the other.—^E. W. 
Ullrich Glass Co. v. Interstate Elec¬ 
tric Co., 182 So. 363, 171 La. 886. ! 

Fai^eiilan plans said speolfloatlonB 
oonstxued 

U.S.—P. J. Carlin & Co. v. U. S.. 68 
CLCl. 376—McIntyre v. U. S., 62 
CLCL 603. . 

Ark.—Hawkins v. Bradley, 18 S.W.2d 
291, 178 Ark. 1073. 

* Conn.—Mazzotta v. Bomsteln, 133 A. 

677, 104 Conn. 430. 

Hawaii.—^Lord v. Territory, 27 Ha¬ 
waii 792. 

Hieh.—Nurmi v. Beardsley, 278 N.W. 
805, 284 Mich. 166. 

' Minn.—Carlson v. City of Thief Riw- 
er FaUs. 201 N.W. 942, 162 Minn. 
27. 

• NJEL-^. B. Redlon Co. v. Franklin 

SduaTe Corporation, 195 A. 348. 
N.T.—John T. .Woodruff & Sons v. 


Lembeck & Betz Eagle Brewing 
Co., 164 N.Y.S. 694. 

Or.—^Mayer v. East Side Logging Co., 
278 P. 967, 130 Or. 341, rehearing 
' denied 280 P. 343, 130 Or. 341. 
Wash.—Welffenbach v. Smith, 166 P. 
613, 97 Wash. 891. 

41. Mo.—Kennedy v. Bowling, 4 S. 
W.2d 438. 819 Mo. 401. 

42. Iowa.—Koch Sand ft Gravel Co. 

V. Koss Const Co., 266 N.W. 607, 
508, 221 Iowa 686, citing Ck>zpxis 
JnxlB. 

9 C.J. p 710 note 21. 

43. U.S.—Bowers Hydraulic Dredg¬ 
ing Co. V. U. a, 41 CtCl. 214. 

44. CaJ,—Southard v. Hlgbee, 290 P. 
633, 107 CaLApp. 674. 

45. Ohio.—Lee v. Robert Mitchell 
Mfg. Co., 187 N.B. 871, 45 Ohio 
App. 602. 

48. Cal.—Worden v. Hammond, 87 
Cal, 61. 

Masa—White v. McLaren, 24 N.E. 

911, 161 Masa 668. 

N.T.—Lennon v. Smith, 1 N.T.S. 97, 
14 Daly 620, rev on other grounds 
27 N.B. 243, 124 N.T. 678, 

47. CaL—Donnelly v. Adams, 46 P. 
916, 116 CaL 129. 

9 C.J. p 695 note 28. 

48. N.T,—New England Iron Co. v. 
Gilbert EL R. Co., 91 N.T. 163. 

43. Cal.—Howe v. Schmidt 90 P. 
1056, 151 CaL 486. 

Mo.—Snodualml Realty Co. v. Moynl- 
han, 78 S.W. 1014, 179 Mo. 629. 
N.T.—Lennon v. Smith, 1 N.T.S. 97, 
14 Daly 620. 

sa Ark.—Womble v. Hickson, 121 S. 

W. 401, 91 Ark. 266, 
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61. U.S.—Harvey v. U. S., 8 a.CL 
601. 

Arlz.—Adams v. O’Connor, 69 P. 106, 
6 Aria 404. 

HL—^Hays V. Wagner. Il3 HLApp. 
299, affirmed 77 N.E. 211, 220 HL 
266. 

62. U.S.—White V. United States. 48 
CtCl. 169. 

9 aj. p 710 note 27. 

Contract sad spsoifloations held not 

U.S.—Columbia Gas Const Co. v. Hol¬ 
brook, C.aA.Ky., 81-P.2d 417. 

53. Mass.—^Morgan v. Murdough, 104 
N.E. 466, 216 Maaa 502. 

64 N.T,—^New England Iron Co. v. 
Gilbert EL R. Co., 91 N.T, 158. 
Drawings and speoifloations annex¬ 
ed to Qontraot are only satisfactory 
proof of the drawings and specifica¬ 
tions, and drawings prepared by the 
contractor after the execution of the 
contract and submitted to the build¬ 
ing Inspector for approval,, do not 
prove the character of the drawings 
annexed to the contract in absence 
of proof that they are duplicates.— 
United Surety Co. v. Summers, 72 A. 
776, no Md. 95. 

SB. U.S.—Francis Bros, ft Jellett v. 
Heine Safety-Boiler Co., Pa., 109 F. 
838, 48 C.C.A. 687, reversing. CG. 
106 F. 413. 

HL—Sexton v. Chicago, 107 Ill. 323— 
Chapman v. Mailing. 147 HLApp. 
411. 

N.T,—Millstone Granite Co. v. Do¬ 
lan, 18 N.T.S. 791, Cl N.T.Super. 
106. affirmed 83 N.E. 1082, 138 N. 
T. 607. 

Pa.—Shepherd v. Wilkes-Barre First 
Nat Bank, 81 A. 715, 282 Pa. 649. 
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specifications controls a general provision writ¬ 
ten specifications prevail over plans or drawings 
and plans and specifications prevail over working 
plans subsequently furnished to the contractor.58 

(2) Subcontracts 

Ordinarily, and within proper limits, a subcontract *18 
to bo construed in connection with the principai contract 
and the plans and specifications. 

In so far as they are pertinent, the general rules 
stated supra §§ 294-^26 are resorted to and applied 
in construing a subcontract^^ jt is to be construed 
in connection with a telegram when both are parts 
of a single transaction and, generally speaiing, 
it is construable in connection with the main con¬ 
tract and the requirements thereof but when 
they are inconsistent, the subcontract controls 


and where the subcontract refers to the original 
contract or other extraneous writing for a specific 
purpose only, the latter becomes a part of the for¬ 
mer only for that purpose.®^ 

Plans and specifications may be a part of a sub¬ 
contract, so as to be binding on the subcontractor 
and require the subcontract to be read in the light 
thereof,even though the specifications are not in 
express terms made a part thereof, if it is clear 
from the situation and the circumstances of the par¬ 
ties that it was their intention that the specifications 
should be a part of the subcontract®® The subcon¬ 
tractor, however, is not bound by any part of the 
specifications which is not applicable to his subcon¬ 
tract and the purposes thereof;®® nor is he bound 
by specifications furnished for the guidance of bid¬ 
ders for the original contract, but which are not 


6& Cal.—Soule v. Northern Const. 
Co.. 166 P. 21, 33 Cal.App. 300. 

67. Mass.—Smith v. Flanders, 129 
Mass. 322. 

N.T.—Early v. O'Brien, 64 N.T.S. 848, 
61 App.Div. 669. 

V.Va.—Smith v. Parkersburg Diet. 
Bd. of Education, 85 S.E. 513. 

sa n.S.—Mellen v. Ford, C.C.Tenn., 
28 F. 639. 

N.T.—Williams v. Boehan, 17 N.T.S. 
484, 60 N.T.Super. 819. 

69. Mass.—Dahlstrom Metallic Boor 
Co. V. Evatt Const Co., 162 N.B. 
•716. 256 Mass. 404. 

Mich.—Interstate Const Co. v. Unit¬ 
ed States Fidelity & Guaranty Co., 
174 N.W. 178, 207 Mich. 266. 

N.J.—Lacomhe v. Glbhs, 140 A. 460, 
104 N.J.Law 899. 

Tex.—R. a Bearing & Sons v, Tex¬ 
as Const Co., 1 S.W.2d 265, modi¬ 
fying Texas Const Co. v. Bearing, 
Civ.App., 296 S.W. 1112. 

Wyo.—^Finley v. Pew, 206 P. 810, 28 
Wyo. 342, rehearing denied 206 P. 
148, 28 Wyo. 342. 

60l Mich.—Interstate Const Co. v. 
United States Fidelity & Guaranty 
Co., 174 N.W. 173, 207 Mich. 266. 

8L U.S.—Linde Bredging Co. v. 

. Southwest L. B. Myers Co., C.C.A. 
Tex., 67 F.2d 969—^Warner Const. 
Co. V. Louis Hanssen’s Sons, C.C. 
A.Iowa, 20 F.2d 483—Snare & 
Txlest Co. V. U. S.. 67 CtCl. 161. 
Colo.—Button Sb ]S:endall Co. v. Hoff¬ 
man, 264 P. 1092, 83 Colo. 806. 

HL—Kraft v. Grider. 221 IlLApp. 467. 
Iowa—Lantz v. Goodwin, 231 N.W. 
331, 210 Iowa 606. 

Tex.—American Surety Co. of New 
York V. Shaw, Com.App., 69 S.W. 
'• 2d 47, reversing Watson Co. v. 

■ Shaw, Clv.App., 47 S.W.2d 474— 
McClung Const. Co. v. Muncy, Civ. 
App., 66 S.W.2d 786, error dismiss¬ 
ed—Hartwell V. Fridner, Clv.App., i 


217 S.W. 231, dismissed for want 
of jurisdiction. 

9 C.J. p 709 note 14. 

€fl. Ohio.—^Expanded Metal Flre- 

Prooflng Co. v. Noel Constr. Co., 
101 N.E. 348, 87 Ohio 428. 

63. U.S.—General Contracting Cor¬ 
poration v. U. S., for Use and Ben¬ 
efit of West Virginia Sand & Grav¬ 
el Co., C.aA.W.Va. 70 F.2d 88— 
H. P. Cummings Const Co. v. Max- 
blelold Co., C.GA.N.J., 61 F.2d 
906. , 

Or.—Wallace v. Oregon Engineering 
& Construction Co., 174 P. 166, 90 
Or. 31, affirmed on 175 P. 446, 90 
Or. 81. 

9 C.J. p 709 note 16. 

6A U.S.—American Concrete Steel 
Co. V. Hart. aC.A.N.T„ 285 F. 322, 
affirming, B.C., Hart v. American 
Concrete Steel Co., 278 F. 641— 
U.S. V. Pearson, C.C.AMDnt., 267 
F. 814. 

Cal.—Gray v. Cotton, 134 P. 1145, 166 
Cal. 130. 

Conn.—New England General Con¬ 
tracting Co. V. Brennan Stone Co., 
176 A. 921, 119 Conn. 296. 

Iowa.—Granette Products Co. v. Ar¬ 
thur H. Neumann & Co., 221 N.W. 
197, 208 Iowa 24—Granette Prod¬ 
ucts Co. V. Arthur H. Neumann & 
Co., 203 N.W. 986, 2Q0 Iowa 672, 
modified on other grounds 205 N. 
W. 206, 200 Iowa 672. 

La—Ventre v. Lastrapes, 119 So. 
272, 9 LaApp. '289. 

Masa—Meegan v. Hall, 135 N.E. 666, 
241 Masa 449. . 

Mich.—Morgan v. Goddard, 214 N.W. 
166, 239 Mich. 174. 

Mo.—Berger Mfg. Co. v. Critea App., 
165 S.W. 1163. 

Tex.—Watson Cd. v. Bleeker, Civ. 
App., 283 S.W. 260. 

Befiuiianent In plans only 
A subcontractor had the duty of 

plastering parts of a building in ac- 
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cordance with a plan sheet, although 
the specifications contained no clause 
reQulrlng such plastering.—Belaney 
V. John 0. Chisolm & Co., 117 So. 
443, 166 La.406. 

Speolfloations furnished fox bidding 
purposes 

Where there was no official set of 
specifications, a subcontractor's only 
duty was to perform his work ac¬ 
cording to specifications given him 
for ths purpose of submitting a bid. 
—Meacham v. Bloguardi, 8 P.2d 298, 
166 Wash. 684. 

65. Iowa—Granette Products Co. v. 
Arthur H. Neumann & Co., 203 N. 
W. 936, 200 Iowa 572, modified 
on other grounds 205 N.W. 205, 
200 Iowa 572, citing Oorpus Juris. 

9 C.J. p 710 note 24. 

66. Kan.—Cuthbert v. Rickey, 237 
P. 883, 119 Kan. 233. 

N.T.—Martin v. Oberle, 147 N.T.S. 
60, 86 Misc. 36. 

Subcoutzaot limited to spedflo 
Items cannot be enlarged by a mere 
reference to the general contract 
and a provision that the subcontrac¬ 
tor is bound by specifications of the 
general contract—^Inland Engineer¬ 
ing & Construction Co. v. Maryland 
Casualty Co., 290 P.' 367, 76 Utah 
435. 

Onaranty 

A subcontract to do the slate roof¬ 
ing for a church In accordance with 
the plans and spectficatlons does not 
incorporate into the subcontract the. 
provision of the specifications that 
the roofs are to he guaranteed free 
from leaks for five years, so as to 
require the subcontractor to repair a 
defect in the roof resulting from the' 
work of the principal contractor or 
of another subcontractor.—^Riddle v. 
Pelllgreen Const Co., 287 S.W. 827, 
211 Mo.App. 133, certloraji quashed. 
Sup., 246 S.W. 17L 
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found in a subcontractor's specifications and con¬ 
tract, and not specifically refeired to tlierein.®^ 

c. Contracts for Support and Maintenance 

The matters included, the place of performance, and 
other questions to be solved by construction of a contract 
for support and maintenance are to be determined In 
accordance with the terms of the contract read In the 
light of the surrounding circumstances. 

Contracts by one person for the support or main¬ 
tenance of another are to be construed in accord¬ 
ance with their terms and in the light of the sur¬ 
rounding circumstances and when such con¬ 
tracts are entered into by persons of declining years, 
they are, as a rule, to be liberally construed in their 
favor.®® 

Place of support. The promisor is bound to fur¬ 
nish support at the place named in the contract,^® 
or which is necessarily implied therefrom,and 
ordinarily not elsewhere.'^^ Where no place is fixed 
in the contract, it is, as a general rule,' to be per¬ 
formed at any reasonable place designated by the 
promisee,*^® but it has been held that a designation 
once made by the promisee is not revocable.^* If 
the promisee, in case of dissatisfaction, is given the 
option of changing his residence, he must act rea¬ 
sonably.'^® 

Matters included. Support, as used in a contract 
therefor, includes not only board, lodging, clothing, 
and inddental necessaries,7® but also nursing and 
attention during sickness,*^7 unless a contrary con¬ 
dition is apparent from the contract.^® A contract 
for life support comprehends medical attendance in 


sickness ;^® but an order to let a family have what 
they may require for their support is not, unless ad¬ 
dressed to a' druggist or physician, an authority to 
purchase medicines or employ a physician for 
them.®® There is authority both for®i and against®® 
the proposition that a contract to support a per¬ 
son for life covers funeral expenses. 

An agreement to supply a home does not neces¬ 
sarily include food, clothing, and fuel.®® However, 
at least by practical construction, which it is gen¬ 
erally safe to follow in construing agreements of 
this character, “home'^ includes not only shelter 
and a place of abode, but also all of that care which 
one member of a family may render to another, 
whether in sickness or in health.®^ 

Maintenance does not necessarily include tui¬ 
tion.®® 

d. Contracts in Bestraint of Trade, 

(1) In general 

(2) Practice of profession 

(3) Engaging in business 

(1) In General ' 

A contract In restraint of trade will not be extended 
by construction beyond the fair and natural Import of 
the language used; but within this limit, the Intention 
of the parties, ascertained according to the usual rules 
of construction, will be given effect where the contract 
Is valid. 

■ Contracts falling within the general designation 
of contracts in restraint of trade are to be con¬ 
strued, as is the case with other contracts, with the 


67. Md.—Stewart v. American 
Bridge Co., 69 A. 708. 108 Md. 200. 

Mloh.—Teakle v. 2Coore, 91 N.W. 636, 
181 Micb. 427. 

68L Tex.—Sanderson v. Sanderson, 
ComAnp., 109 S.W.2d 744, afBnn- 
Ing. ClvJLpp., 82 S.W.2d 1008. 

Ya.^one8 v. Qaminon, 12S S.B. 681, 
140 Va. 704. 

18 aJ. P 664 note 70. 

PartLonlax oontxaota oonstraed 

Ga.—Dye v. Dye, 168 S.ES. 861, 176 
Ga. 72—Neal v. Neal, 111 S.11. 903, 
168 Ga. 276. 

Ky.—Davis v. Gheens, S3 S.W.2d 800, 
236 Ky. 420. 

La.—Quarles v.. Quarles, App., 179 
So. 612. 

3£loh.—Kendall v. Cbase, 169 N.W. 
861. 208 Mich. 660. 

Or.—Cole y. Addison. 68 P.2a 1018, 
168. Or. 688, 106 A.L.R. 897. 

Pa.—Baiierle v. Breyer, 199 A. 144, 

. itX Pa. 68, 

•V^.Vatf-Rhodes v. Davis, 146 S.IL 
760, 106 W.Va. 415. 

18' CJ, f .SU note 70 [bMd], 

m, Ohlor-Tuttle V. Burgett, 48 N. 


B. 427, 68 Ohio St 498, 63 Am.S. 
R. 649, SO li.R.A. 214. 

Va.—Blose v, Blose, 86 S.E. 911, 118 
Va. 16. 

TO. N.H.—Currier v. Currier, 2 N.H. 
76, 9 AulD. 48. 

TL Ky.—Eastern State Hospital v. 
Goodman, 160 S.W. 171, 166 Ky. 
628. 

18 ax p 666 note 78. 

Ta. Ga.—Tyus v. Duke, 174 SJS. 627, 
178 Ga. 800. 

Ky.—Vanhoot v. Hasty, 260 S.W. 
987, 199 Ky. 235. 

Wls.—^Tates v. Weinhardt 272 N.W. 

847, 224 Wls. 496. 

13 ax p 666 note 74. 

78. N.X—Soper v. Cisco, 96 A. 1016, 
85 N.XEq. 166, AzixLCan.l918B 462. 
13 ax p 666 note 76. 

7A Me.—Norton v, Webb, 86 Me. 
270, 68 Am.D. 746. 

7B. N.Y.—Hart V. Hart, 14 HowJPr. 
418. 

FrovlJdoii Uniitlag gxoiuda for 
change oonstrued I 
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-Wash.—Gladden v. JacobowskI, 112 
P. 268, 61 Wash. 248. 

7a Mich.—McKnlght v. McKnlght 
180 N.W. 437, 212 Mich. 818. 

77. Mich.—McKnlght v. McKnlght 
supra. 

13 ax p 666 note 80. 

7a Ky.—Mathis v. Mathis, 12 Ky.L. 
941. 

7a Mich.—McKnlght v, McKnlght 
180 N.W. 487, 212 Mich. 818. 
sa Krti. —G rant v. Dabney, 19 Kan. 
388, 27 AmR. 126. 

81. Mich.—McKnlght v. McKnlght 
180 N.W. 437, 212 Mich. 818. 

8S. Ga.—Morris v. Ehln, 142 S.B. 
119, 166 Ga. 879. 

W.Va.—Skeen v. Parsons, 119 SJL 
681, 94 W.Va. 684. 

sa Masa—Gibson v. Taylor, 6 Gray 
810. 

84. Ind.—Owlnn v. Hobbs, 141 NJl 
648, 88 Ind.App. 263—Gwlxm v. 
Hobbs, 141 N.E. 812, 83 IndApp- 
868 . 

aa Ky.—Park v. Anderson, 2 Ky.L. 
228, 11 Ky.Opv 49. 
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intent of arriving at the fair meaning of the par¬ 
ties;^® and, for this reason, where their provi¬ 
sions are susceptible of two constructions, the court 
will examine the entire instrument, consider its sub¬ 
ject matter, the motives that led to it, the circum¬ 
stances surrounding its ‘execution, and the object 
intended to be effected.*^ Contracts in restraint of 
trade are not favored in the law, and are not to be 
extended in their construction beyond a fair and 
natural import of the language used,®* although 
they must be reasonably interpreted,*® and when 
the intention of the parties is ascertained it must 
be effectuated.*® 

Prices. A contract whereby a purchaser agrees 
to maintain certain prices on certain goods is bro¬ 
ken by the sale of such goods at a lower price than 
that agreed on, although they were purchased from 
a third party and not from the covenantee.®^ A 
contractual provision that, in quoting prices, to 
third persons, the covenantor‘shall afford a certain 
percentage of protection to the covenantee only re¬ 
quires a quotation of higher prices to -third persons 
and does not entitle the covenantee to a share of the 
selling price on sales to third persons.®® 


(2) Practice of Profession 
Generally, although not always, an agreement not to 
practice a profession within a certain territory is deemed 
to refer to actual and substantial practice within that 
territory, rather than the residence of the practitioner or 
his office patients. 

Where the agreement is not to practice a profes¬ 
sion within a designated territory, it has been held 
that a single professional act within such territory 
constitutes a violation;®* but it would seem that 
the more reasonable rule is that which is announced 
in other cases, that there must be a substantial as 
well as a literal breach of the agreement.®* For 
example, an implied covenant on the sale of a med¬ 
ical practice is broken where the seller opens an of¬ 
fice in the next house to the one from his former 
office.®* So, where an agreement was not to re¬ 
engage in the practice of a profession at a certain 
place, unless forced to return by reason of some 
unforeseen necessity, it should be given a reasonable 
and sensible construction in order to carry out the 
intention of the parties;®* but a covenant not to 
resume practice in a certain'village or vicinity is 
not broken by the opening of an office four miles' 
distant and there treating unsolicited patients from 
the village.®^ The fact that the covenantor reside^ 


88. N.T. •— Wlrth & Hamid Fair 
Booking v. Wlrth. 192 N.E. 297, 
265 N.Y. 216, mo'dlXying 269 N.T. 
S. 709, 240 App.Div. 413, motion 
granted and reargument denied 193 
N.K 296. 266 N.T. 610. 

Tex.—Daniel v. Sherman Transfer 
Co, ClTJi.pp., 211 S.W. 297, 299, 
Quoting Corpus Juris. 

13 aJ. p 666 note 84. 

87. HL—Decker v. West, 273 HL 
App. 632. 

Pa.—Fisher v. Hager, 165 A. 666, 
310 Pa. 398. 

Tex.—Daniel ▼. Sherman Transfer 
Co., Clv.App.. 211 S.W. 297, 299, 
Quoting Corpus Juris. 

IS CJ. p 666 note 85. 

Bxprsss provision controls and sx- 
- plains aanhlguons prior provision 
Mass.—Commonwealth Laundry Co. 

V. Daggett, 186 N.B. 41, 288 Mass. 
, 79. 

8& Cal — California Linoleum & 
Shade Supplies v. Schultz, 287 P. 
980, 106 CaXApp. 471. 

Mass.—Begley v. O’NeUl, 183 N.E. 
151, 281 Mass. 164. 

Mo.r-AthletIc Tea Co. v. Cole, App., 
16 S.W.2d 736 — State ex rel 
Toungman v. Calhoun, App., *281 
S.W. 647. 

Wash.—Sylvester v. Hotel Pasco, 279 
P. 666,’ 163 Wash. 175. 

18 CJ. p 656 note 86. 

Fair protection Is all that can be 
dttnanded under such a contract— 


Stoneman v. Wilson, Ya., 192 S.E. 
316. 

Elimination of competition by 
third persons is not reQulred.—winter 
City Auto Stage Ck>. v. Bothell Bus 
Co., 247 P. 1040, 139 Wash. 674. 

Strict oonstraotlon 
IlL—United Romanian Meat Market 
& Grocery Co. v. Abramson, 218 
I11A.PP. 677, 

La.—Railway Audit & Inspection Co. 

V. Pendleton, 142 So. 781, 176 La. 4. 
Contract oonstmed most strongly 
against covenantee 
N.J.—Sarco Co. of New Jersey v. 
Gulliver, 129 A. 899, 8 N.JvMlsc. 
641, affirmed 181 A. 923, 99 N.J.Eq. 
482. 

Construction most strongly against 
covenantor may be necessary, under 
a statutory requirement, when the 
meaning of the contract is doubtful. 
—^Holloway V. Brown, 166 S.E. 917, 
171 Ga. 481. 

89. Gfiu—Wells V. First Nat Exhib¬ 
itors’ Circuit 99 S.E. 616, 616, 149 
Ga. 200, citing Corpus Juls. 

N.T.—^McCarty v. Constable, 228 N.T. 

S. 484, 221 App.Dlv. 807. 

18 &J. p 560 note 87. 

90, CaL—^Robinson, on behalf of G. 
& R. Transfer v. Boulevard Ex¬ 
press, 62 P.2d 424, 17 CaLApp.2d 
492. 

Ga.—Wells V. First Nat Exhibitors’ 
Circuit 99 S.E. 616, 618,^' 149 Ga. 
200, citing Corpus Jnzls. 
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Minn.—^Holllston v. Emston, 144 N. 

W. 416, 124 Minn- 49. 

Mo.—Hessel v. Hill, App., 38 8.W.2d 
490, 498, citing Corpus Juris. 

Tex.—Texas Ice & Cold Storage Co. 
V. McGoldrick, Civ App., 284 S.W. 
616. 

Contracts relating to theatxloal pro¬ 
ductions or motion pictures 
U.S.—^Princess Amusement Co. v. 
Wells, aC.A.Tenn., 271 F. 226, cer- 
tlorari denied 41 S.Ct 623, 256 U. 
S. 701. 65 L.Ed. 1178. 

Ark.—^Vltagraph, Ina v. Watson, 8 
S.W.2d 469, 177 Ark. 984. 

N.T.—Welngarten v. Coleman Bros., 
208 N.T.S. 4, 208 App.Dlv. 71. 

91. Mo.—Clark v. Frank, 17 MoApp. 
602. 

92. U.S.—J. W. Ringrose Co. v. W. 
& J. Sloane, aCAPa., 272 F. 446. 
affirming, D.C., 266 F. 402. 

93. Pa.—Gaul V. HolXman, 6 Pa.Cb. 
356. 

94. N.T.—Greenfield v. Gilman, 85 
N.H. 486, 140 N.T. 168. 

SJ5.—Browh V. Bdsall* 122 N.W. 668, 
23 B.D. 610. 

18 C.J. p 656 note 90. 

99. Mass.—Dwight V. HamUton, 118 
Mass. 176. 

96. Ill.—Ryan v. Hamilton, 68 NJEL 
781, 206 HL 191. 

97. Po.-Raub V. Van Horn, 19 A. 
704, 138 Pa. 678. 

Covenant not to resettle in a 
mer location requires, for its breach; 
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outside of the prescribed limits will not permit of 
his practicing within them ® 8 and a covenant not to 
practice in a certain town precludes the covenantor 
from maintaining an office in the town for the pur¬ 
pose of treatment of patients residing outside of 
it88 However, a clause of doubtful meaning may, 
in view of the acts of the parties, be interpreted as 
intended to restrict only residence or location and 
not the right to practice i 

An indivisible contract for the sale of a dental 
practice which limits the dental work to be done by 
the seller within a certain^time and territory to that 
done for the purchaser, when desired by him, must 
be construed as a whole.^ 

A restriction of the territory within a certain 
radius from a village is to be determined by taking 
the radius from the center of the village,8 and dis¬ 
tance generally is to be computed by a straight line 
and not by the traveled road> 

(3) Engaging in Business 

Such acts or conduct by the covenantor, within the 
time and territory specified, as amount to engaging in a 
business covered by the agreement are necessary to con- 
fetitute a breach of an agreement not to engage In a 
similar or competitive business. 

Before there can be a breach of an agreement 
not to engage in a competing business, there must, 
of course, be an agreement not to engage in such 
business, rather than a mere hope or expectation of 


lack of competition and where there are two sep¬ 
arate and independent contracts between the par¬ 
ties, one of which contains no stipulation against 
competition, the rights of the parties as to compe¬ 
tition must be based entirely on the other con¬ 
tract.® Whether an employee was discharged or 
voluntarily left his employment is or is not impor¬ 
tant in determining the application of a covenant 
not to engage, or connect with a firm engaged, in 
a similar or competing business accordingly as the 
covenant is predicated on voluntary severance of 
connection or termination of employment gener¬ 
ally.^ Where the complaining party has himself 
repudiated the contract, he cannot complain of the 
other engaging in a similar business.® 

To constitute a breach of an agreement not to 
engage in a similar business, the business engaged 
in must come within the scope of the agreement;® 
but it may be sufficient that the business is substan¬ 
tially similar, although not precisely the same in 
.every particular.^® 

Another essential is that there must be such 
a participation by the covenantor in the conduct of 
the business as to constitute engaging in it or as 
otherwise to come within the meaning of the par¬ 
ticular covenant Ordinarily, there is a breach 
where the covenantor engages in the business as a 
partner,or as principal,!® conducts or controls the 
business for another as manager or in a similar ca¬ 
pacity,!® takes active interest in the encouragement 


both residence and practice In the 
fomoier location.—^Haldeman v. Si- 
TOonton, 7 N.W. 493, B5 Iowa 144, 145. 
9& N.T.—Smith v. Smith, 4 Wend. 
468. 

90. N.M.—Locke v. Murdoch, 151 F. 

298, 20 N.M. 622, L.ItA.1917B 2S7. 
1. Pa.—Pazson'a App., 106 Fa. 429. 
& Ariz.—^White v. Frye, 234 F, 84, 
27 Arl*. 447. 

3. Conn.—Cook v. Johnson, 47 Conn. 
175. 86 Am-R. 64. 

4b Pa.—Johnson v. McIntyre, 163 A 
290, 309 Pa. 191—Miller v. Keeler. 
9 Pa.Co. 274. 

5. Tex.—Edwardg v. Roberts, Civ. 
App., 222 S.W. 278. 

0, Tex.—Bynum v. MePee, CivApp., 
70 S.W.2d 499. 

7» U.S.—^Wark v. Ervin Press Cor¬ 
poration, aaAIU, 48 F.2d 162. 
Ky.—BIgelbach v. Boone Loan & 
Investment Co., 287 S.W. 226, 216 
Ky. 69. 

K.T^—Samuels Stores v. Fortner, 211 
N.Y.S. 678, 126 Mlsc. 488. 

•8. Win,—See Tea Co. v. Hinunel- 
steln, 169 N.W. 910, 164 Wis. 825. 


9. Mass.—Begley v. O’Neill, 183 N. 
E. 151, 281 Mass. 164. 

WIs.—Midland Lumber & Coal Co. v. 
Roessler, 233 N.'W. 614, 203 Wis. 
129. 

BnslnesB held oompetliig within 
contract—Ollendorff v. Abrahamson, 
38 Philippine 586. 

10. Ark.—Klmbro v. Wells, 180 S.W. 
342, 121 Ark. 46. 

Pa.—Kelso V. Reid, 23 A 823, 146 
Pa. 606, 27 Am.S.R. 716. 

13 aJ. p 656 note 98. 

Agreraieiit not to engage In drng 
bnsineBB or to conduct a drug store 
is not limited to the sale of drugs; 
and it may be violated by selling 
such other property as is sold, or 
conducting such other business as is 
carried on, in a drug store. 

U.S.—Lane Drug Stores v. Cox, C.C. 
AGa., 67 F.2d 724. 

Ala.—Macon v. Albright 137 So. 668, 
223 Ala. 614. 

S.C.—Bolt V. LIgon, 142 S.E. 604, 
144 S.C. 218. 

11. Ark. — Bloom v. Home Ins. 
Agency, 121 S.W. 298, 91 Ark. 867. 

Vt—Borley v. McDonald, 88 A 60, 
69 Vt 309. 

12. U.S.—^Reed, Fears & Miller v. 
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Miller, D.aPa., 2 P.2d 280, af¬ 
firmed, C.C.A, Miller v. Reed, 
Fears & MUler, 6 F.2d 1018. 

Acting by agent 

(1) A contract not to engage In a 
similar business is broken by the 
conduct of such a business through 
the intervention of an agent—Guer- 
and V. Bandelet 82 Md. 661, 8 Am. 
R. 164. 

(2) A person who has purchased a 
stock of goods from the covenantor 
and given a mortgage thereon to se¬ 
cure the purchase price cannot be 
regarded as an agent within this 
rule.—Reeves v. Sprague, 19 S.E. 707, 
114 N.C. 647. 

Narrow oovenaat 

A salesman’s agreement not to 
“accept employment” from a compe¬ 
titive concern In the same territory 
does not preclude him from engaging 
In a competitive business as prjbcl- 
pal—General Baking Co. v. Soles, 
162 A 68. 18 DeLCh. 848. 

la CaL—Stephens v. Bean, 224 P. 
1022, 1024, 66 CaLApp. 779, quoting 
Ooipu Juris. 

18 C.J. p 667 note 6. 

Contra Railway Audit ft Inspection 
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of the business,!* organizes a competing corpora¬ 
tion, or otherwise engages in a similar business im- 
der corporate form.!^ On the other hand, the cov¬ 
enant is not breached by the mere lending of money 
to a person engaging in a similar business,!® or by 
selling land to another and erecting a building there¬ 
on for the purpose of-carrying on the business;!'^ 
and it may not be broken by becoming a clerk or 
servant of another person conducting the busi¬ 
ness;!® but under the wording of some covenants, 
being connected with a similar' business in any ca¬ 
pacity constitutes a breach.!® Also, when not shown 
to be a fraud or subterfuge, the employment of the 
wife of the covenantor in a similar business,®®- or 
the operation of a business by the officers of the 
corporate covenantor,®! is not a breach; but when 
the covenant not to engage in a particular business 
relates both to the action of the covenantor and 
others, a violation by such others will constitute 
a breach of the agreement, although not the act of 
the covenantor.®® An occasional act in the line of 
the business covenanted against will not in itself 
constitute a breach,®® unless such as to amount to a 
direct or an indirect evasion of the agreement.®* ■ 

Time and place. An agreement not to engage in 
business within a limited district is broken by main¬ 
taining a place of business within the district and 
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supplying customers outside it,®® or, except as to 
unsolicited business,®® by engaging in business out¬ 
side of such district and supplying customers with¬ 
in it.®7 By pjoper construction of the instrument 
as a whole and disregard of language too vague and 
indefinite to permit of enforcement, the territory 
involved may include,®® or be limited to,®® a par¬ 
ticular city or village. Where the distance is de¬ 
scribed as a certain number of blocks, it is to be 
computed by the nearest traveled way and not by 
air line.®® A particular covenant of a selkr may 
not be dependent on the operation of the business 
by the buyer at any particular place within the re¬ 
stricted territory.®! It may be operative during the 
continued operation of the business by the buyer;®® 
and in such case a temporary suspension of opera¬ 
tion .by the purchaser does not, after a resumption 
of operation, justify the seller in engaging in busi¬ 
ness.®® After expiration of the period of restric¬ 
tion, the covenantor may enter a competing busi¬ 
ness or the employ of a competitor.®* 

Transfer of subject matter. Where the covenant 
is not to employ a certain property in a particular 
trade or business, the covenantor cannot relieve 
himself from liability by a transfer of the property 
to another.®® A transfer of the business by the 
covenantee will not prevent a recovery against the 


Ca V. Pendleton. 142 So. 781. 175 
La. *4. 

Ill Md.—Davla v. Barney, 2 Gill & 
J. 882. 

Maaa—Perkins v. Lyman, 9 Maas. 
622. 

Mich.—C. H. Barrett Co. v. Ains¬ 
worth, 120 N.W. 797, 166 Mich. 861. 
Sa, Md.—Anderson v. Truitt, 148 A. 
223, 158 Md. 193. 

N.a—Kramer v. Old, 25 S.H. 818, 
119 N.C. 1, 66 Am.S.R. 660, 34 L., 
RJL 889. 

Wis.—General Bronze Corporation v. 
Schmellng, 243 N.W. 469, 208 Wis. 
665. 

Oontzaet sot to dlaclosa leozet pzoo- 
esses 

A contract stipulating against the 
disclosure of secret processes or 
their use In a similar business hy em 
employee Is broken where such em¬ 
ployee, on leaving his employment, 
organizes a corporation to compete 
with his employer.—^National Gun, 
etc., Co. V. Braendly, 61 N.T.S. 93, 
27 Aj>p.DIv. 219. 

18. N.M.-Gallup Electric Light Co. 
V. Pacific Impr. Co., 118 P. 848, 16 
N.M. 86, 

Pa—Harklnson’s App., 78 Pa 196, 
21 Am.R. 9. 

17. La—Blehert v. Dupaty, 7 So. 
580, 42 LaAnn. 348. 

CaL—Stephens v. Bean, 224 P. 


1022, 1024, 65 CalApp. 779, quoting 
Corpus Juzla 
18 C.J. p 657 note 7. 

19. Ala—Crosffleld v. Lokey, 108 
So. 649, 212 Ala 660. 

Ark.—McClure v. Young, 98 S.W,2d 
877. 

N.J.—Bogordos v. Chacalos, 166 A. 
124, 109 N.J.Eq. 6—Langberg v. 
Wagner, 139 A. 618, 101 N.J.Eq. 
388 

S.a—Metts T. Wenherg, 165 S.B. 784, 
168 S.a 411. 

13 aj. p 657 note 8. 
sa Tex.—Owen v. Willis, Civ.App., 
20 S.W.8d 388, error dismissed. 
31. Mich. — Sloan v. Charlevoix 
State Sav. Bank, 244 N.W. 477, 260 
Mich. 291. 

33. N.T.—Tode v. Gross, 28 N.B. 
469, 127 N.T. 480, 24 Am.S.R. 475, 
13 L.RA. 662, afiBlrmlDg 4 N.Y.S. 
402, 61 Hun 644. 

S3. N.Y.—Broadbrooks v. Tolies, 99 
N.Y.S. 996, 114 App.Dlv. 646—Clark 
V. Durland, 13 N.Y.St. 427. 

IS C.J. p 657 note 99. 

34. Iowa.—Wilson v.' Delaney, 118 
N.W. 842, 137 Iowa 686, 

86. IlL—Eagle v. Troup, 68 Ill.App. 
302. 

86. N.Y.—McCarty v. Constable. 223 
N.Y.S. 484, 221 App.Dlv. 807. 

Tex.—Price v. ‘ Miller, Glv.App., 112 
S.W.2d 761, error dismissed. 
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Wis.—Midland Lumber & Coal Co. v. 
Roessler, 238 N.W. 614, 203 Wis. 
129. 

27. Ga—SmIthlofE v. Weinman, 141 
S.E. 206, 165 Ga 449. 

Mo.—Hessel v. Hill, App., 38 S.W.2d 
490. 

Oondneting totthstoiie hnsLaess eloia 
to olty limits 

Ky.—Skaggs v. Simpson, 110 S.W. 
261, 33 Ky.L. 410. 

sa Or.—Tipton v. Dunn. 276 P. 282, 
129 Or. 98. 

29. Mo,—^Athletic Tea Co. v. Cole. 

App., 16 S.W.2d 736. 

Pa—Tree v. American Lime & Stone 
Co., 137 A. 918, 290 Pa 69. 

aiii Pa—Kunin v. Weller, 146 A. 
719, 296 Pa 161. 

31. Md.—Eallopulus v. Lumm, 141 
A. 440, 156 Md. 30. 

33. D.a—Allison V. Selgle, 79 P.2d 
170, 66 App.D.a 46. 

sa Ga—Holloway v. Brown, 166 S. 
EL 917, 171 Ga 481. 

34, Iowa—Hanna v. Andrews, ' 60 
Iowa 462. 

I. Klslak, Inc., v. MuUer, 
186 A. 673, 100 N.J.Eq. 110. 

sa Cal.—California Steam Nav. Co. 

V. Wright 8 CaL 686. 

Mo.—Vandiver v. Robertson, 102 S. 

W. 669, 126 MoAjdp. 807. . 
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covenantor for a breach of his agreement not to 1 the covenant runs to the covenantee and his as- 
engage in a similar business,^ 5 particularly where | signs or successors.^'^ 


, B. niPUED TERMS 


§ 328. In General 

A contract Includes terms Implied from the language 
used, In accordance with the intention of the parties. 

A contract includes not only what is expressly 
stated but also what is necessarily to be implied 
from ihe language used;38 and terms which may 


clearly be implied from a consideration of the entire 
contract are as much a part thereof as though plain¬ 
ly written on its face.*® In the absence of an ex¬ 
press provision therefor, the law will imply an 
agreement by the parties to a contract to do and 
perform those things that according to reason and 


as. IlL—Boyce v. Watson, 62 Ill.| 
App. S61. 

SClss.—Klein v. Buck, 18 So. 891. 78 
Miss. 188. 

Wash.—Canady v. Knox, 94 P. 662, 
48 Wash. 685. 

SahstlttttloiL of maohlaexy 
Where defendants in a contract for 
the sale of a gin and mill outfit 
agreed with plaintlfFe assignor that 
while assignor should operate the 
outfit In the community, defendants 
would not engage in such business, 
the removal of most of the machin¬ 
ery purchased to another county and 
substitution of other machinery 
would not authorise defendants to 
reSngage in such business In such 
community.—MalakofE Gin Co. v. 
Elddlesperger, Tex, 192 S.W. 630. 

37. Ohio,—Morgan v. Perhamus, 86 
Ohio St 617, 88 Am.K. 607. 

Pa.—Given v. Given, 8 Lanc.L.Ilev. 
289. 

38. T7.S.—Sacramento Nav. Co. v. 
Sals. Cal., 47 S.Ct 868, 278 U.S. 
326, 71 KBd. 663, reversing, C-C. 
A., 8 F.2d 759, certiorari granted 
45 S.Ct 609, 268 U.S. 683, 69 L-Qd. 
1156—Montrose Contracting Co. ’v. 
Westchester County, C.CwAN.T., 94 
F.2d 680—American Cent Ina Co. 
of St Louis, Mo. V. McHose, C.C. 
A.Pa. 66 F.2d 749, 761, citing Cot^ 
pna Jnxls—Rolg v. Flectrlcal Re- 
sear^ Products, C.C.A,Puerto 
Rico, 67 F.2d 689. 

Ala—Perfection Mattress & Spring 
Co. V. Dupree, 118 So. 74, 216 Ala. 
808. 

Cat —; Hutchinson v. Reclamation 
District No, 1619. 227 P. 787, 799. 
67 CaLApp. 488, quoting Oorpns 
auxis. 

Colo.—Prochnow v. Victor M. Cox 
Loan & Investment Co.. 179 P. 809, 
810, 66 Colo. 680, citing Ooxpu 
9nxii. 

Conn,—Leventhal v. Town of Strat- 
/ford, 184 A. 687, 689, citing Ooxpu 
a>ix|s. 

K^yr-^ty of ScottsvUIe v. Hewitt 
28 &W.2d 984, 986, 284 Ky. 666, 
.. quoting Ooxpiu JuIb. 

La^—Moss V. Smoker. 2 LaJttxn. 989. 
Mo.—Green v. American Ry. Express 
OOb, Aj>p.. '84 S.W.ld. 1089—^Bnun- 


[ ley V. McCormack, App., 17 S.W.2d 
I 697. 

j Neb.—Hamilton v. Wead, 241 N.W. 
556, 122 Neb. 854. 

I N.Y.—Sperry & Hutchinson Co. v. 

! Adam, Meldrum & Anderson Co., 

; 269 N.T.S: 941. 146 Misc. 307— 

Nlkulnlkoff v. Archbishop, etc., of 
Russian Orthodox Greek Catholic 
Church. 255 N.T.S. 668, 142 Misc. 
894—Swedlsh-American Nat. Bank 
V. Merx 179 N.T.S. 600. 

N.D.—Mace v. Cole. 198 N.W. 816, 
50 N.D. 860, 35 A.L.R. 446. 

OkL—Wright v. Fidelity & Deposit 
Co. of Maryland, 64 P.2d 1084, 176 
OkL 274, 

Tex—Freeport Sulphur Co. v. Amer¬ 
ican Sulphur Royalty Co., 6 S.W.2d 
1039, 1042. 117 Tex 439, quoting 
Ooxpu jTuli—^Bowen v. Virginia 
Lee Candies, ClvJipp., 44 S.W.2d 
602, 503, citing Ooxpu Jtuls— 
Roseborough v. Loftus, Civ.App., 
13 3.W.2d 950, error dismissed— 
Burger v. I^y, Clv-ApP-, 239 S.W. 
267, dismissed for want of Juris¬ 
diction. 

W.Va,—Coe v. Deniy, 124 S.E. 921, 
922, 97 W.Va. 328, citing Ooxpu 
Jtixis. 

9 C.J. p 714 note 66. p 716 note 67 
—18 QJ. p 668 note 24. 

What the parties Intended by their 
agreement constitutes the contract, 
whether the same be expressly stat¬ 
ed in words or by necessary Implica- 
tloDL—Fanners' State Bank & Trust 
Co. V. Gorman Home Refinery, Tex 
ComuApp., 8 S.W.2d 65, affirming, 
i Clv.App.. 278 S.W. 694. 
i Impllad intention is Intention nec- 
I essarily arising from language used 
In contract or situation created by 
such languaga—^Domeyer v. O'Con- 
nelL 4 N.B.2d 830, 864 IlL 467, 108 A. 
L.R. 476, reversing 278 IlLApp. 681. 

Obllgatlou of party need not he 
expressly stated In the contract, hut 
may be Inferred from undertakings 
of other party.—Gregg v. McDonald, 
289 P. 873, 73 Cal-App. 748. 

,39. tr.S.—American Cent Ins. Co. of 
St Louis, Mo. V. McHose, C.GLA. 
Pa., 66 F.2d'?49, 761, citing Ooxpu 
Joiia—X7, S. V. A. Bentley ft Sons 
Co., D.COhio, 291 P. 229. 

Conn.—Rockwell v. New Departure 
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Mfg. Co., 128 A. 802, 102 Conn. 
256. 

Fla.—McGill V. CockrelL 101 So. 
199, 88 Fla. 54. 

Ind.—Mouch V. Indiana Rolling Mill 
Co., 161 N.E. 187, 93 Ind.App. 540 
—Thomas v. Hennas, 186 NJB). 
892, 78 IndJLpp. 275. 

Ky.—City of ScottsvUIe v. Hewitt 
28 S.W.8d 984. 986, 234 Ky. 666, 
quoting Coxpu Juris. 

Mich.—^Draper v. Nelson, 286 N.W. 
808, 254 Mich. 380. 

Mo.—Blsesl V. Farm ft Home Sav¬ 
ings ft Loan Ass’n of Missouri, 
App., 78 S.W.2d 871—^Home Ins. 
Co. V. Mercantile Trust Co., 284 S. 
W. 834, 219 Mo.App. 646—Ebbs v. 
Reff, 282 S.W. 74. 220' MoJLpp. 
1070. 

Mont—Severson v. Barstow, 63 P. 

2d 1022, 108 Mont 626. 

N.T.—Fellows V. Fairbanks Co., 199 
N.T.S. 772, 206 App.Div. 271— 
Johnson v. City of New Tork, 181 
N.T.S. 137, 191 App.Div. 206, af¬ 
firmed 132 N.B, 890, 231 N.T. 664 
—Cams V. Bassick, 175 N.T.S. 670, 
187 App.Dlv. 280—Pollack v. Jo- 
sephy, 294 N.T.S. 219, 162 Misc. 
288.. 

Tex—Freeport Sulphur Co. v. Amer¬ 
ican Sulphur Royalty Co., 6 S.W. 
2d 1039, 1042, 117 Tex 439, quoting 
Ck>xpus Jails—Cheek v. Metzer, 291 

5. W. 860, 116 Tex 366—^Pennlng^ 
ton V. Beveling, ComApp., 17 S. 
W.2d 772, affirming, Civ.App., 9 S. 
W.2d 401—Farmers’ ft Mechanic’s 
Nat Bank of Port Worth v. Head, 
ConuApp., 7 S>W.2d 61, reversing, 
Civ.App., 268 S.W. 992—Coggln v. 
Bursom, Civ.App., 70 S.W.2d 388— 
Simms Oil Co. v. Colquitt Civ. 
App., 289 S.W. 98, reversed. Com. 
App., 296 S.W. 491, and reversed 
on other grounds, Com-App., 2 S.W. 
2d 421, and rehearing granted and 
set aside 298 S.W. 892. 

Vt—Farmers' Peed ft Grain Co. v. 
Longway, 164 A. 874, 108 Vt 827 
—^Ambroslnl v. N. Pelaggie ft Co., 
108 A. 916, 94 Vt 119. . 

Wuh.—Stusser v. (rottsteln, 86 P.2d 

6, 178 Wash. 360. 

W.Va.-Coe v. Deniy, 124 S.B. 921, 
922, 97 W.Va. 828, citing Corpus 
Juxis. 

.18 (U. p 669 note 26. 
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justice they should do in order to carry out the pur¬ 
pose for which the contract was made,^® and to re¬ 
frain from doing anything which will destroy or 
injure the other party’s right to receive the fruits 
of the contracL^i Any matters which may be ex¬ 


pressly agreed may also be implied.'** 

However, in order that an unexpressed term may 
be implied, the implication must arise from the lan¬ 
guage employed in the instrument or be indispensa¬ 
ble to effectuate the intention of the parties.^* So 


40 , TJ.S.—^Diamond Alkali Co. v. P. 
C. Tomson & Co., C.C.A.Pa., 36 F. 
2d 117, reversinff, D.C., Diamond 
Alkali Co. V. P. C. Thomson & Co., 
23 F.2d 616. 

Conn.—^Rockwell v. New Departure 
Mfg. Co., 128 A. 302, 102 Conn. 256. 
Iowa.— Meader v. Incorporated Town 
of Sibley, 198 N.W. 72, 197 Iowa 
945. 

Ky.—Warfleld Natural Gas Co. v. Al¬ 
len. 69 S.W.2d 634, 248 Ky. 646, 
91 A.L.R. 890—Humphreys v. Cen¬ 
tral Kentucky " Natural Goa Co., 
229 S.W. 117, 190 Ky. 738. 

NX—Clark 'v. Trl-State Discount 
Co., 271 N.T.S. 779, 161 Mlsc. 679. 
S^C.—Mull v. Touchberry, 100 S.E. 
152, 112 S.a 422. 

Tex.—First Nat Bank v. Shaw, Civ. 

App.; 260 S.W. 309. 

9 C.J. p 910 note 5. 

The ground of a legal Implication 
Is that the parties to the contract 
would have expressed that which the 
law implies had they thought of it 
or had they not considered it unnec¬ 
essary to speak of It because the law 
provided therefor.—Cowles v. Mor¬ 
ris & Co.. 161 N.E. 160, 830 XU. 11, 
affirming 242 lU.App. 648. 

Xu lilUteTal oontiaot 
Promise to perform may be Im¬ 
plied from terms of bilateral con¬ 
tract as a whole, although not pre¬ 
cisely expressed, but only to enforce 
a manifest equity and reach a result 
which parties' acts indicate that they 
intended to effect.—Harvey v. J. P. 
Morgan & Co., 2 N.Y.S.2d 620,' 166 
Mlsc. 465. 

Fartloiaai matters implied 

(1) Subcontract requiring contrac¬ 
tor to advance money to subcontrac¬ 
tor to pay certain expenses con¬ 
tained Implied provision obligating 
subcontractor to repay such advanc¬ 
es.—American Surety Co. of New 
York V. Scott, C.aA.Colo., 68 P.2d 
961. 

(2) Clause making contract void 
must be read subject to condition 
that party setting up Invalidity 
thereof is not In default, In absence 
of clear words to contrary.—Walley 

V. Fred W. Mears Heel Co., D.aMe.. 
4 F.Supp. 277, affirmed, aC.A-, Fred 

W. Mears Heel Co. v. WaUey, 71 F. 
2d 876, certiorari denied 6.6 S.Ct 122, 
.298 n.S. 606, 79 L.E3d. 696. 

(8) It is generally implied in a 
contract wherein a person undertakes 
to perform certain work, that he 
shall, on claiming that hla work Is 
completed, make a reasonable show¬ 
ing of the truth of that claim before 


he is entitled to payment.—^Baln v. 
White. Tex., 266 P. 428, 167 aaA. 
556. 

(4) A written request for drayage 
implies a promise to pay therefor on 
performance.—^Parrish Coal Co. v. 
Wald. 110 So. 821, 21 Ala.App. 693. 

(6) Contract to hold baby show 
Impliedly contained qualification that 
If the show were dangerous to public 
health the contract might be treat¬ 
ed as of no eflect^—^Hanford v. Con¬ 
necticut Fair Ass'n, 103 A. 838, 92 
Conn. 621. 

(6) Where party contracts to per¬ 
form work requiring use of equip¬ 
ment, it will be assumed, in absence 
of proof of established custom or 
contractual condition to contrary, 
that he must furnish and deliver 
equipment on premises where it Is 
to be used at his own cost and risk, 
preparatory to discharge of contract. 
—Spickelmier Fuel & Supply Co. v. 
Thomas, 144 N.B. 666, 81 Ind-App. 
604. 

(7) In an undertaking of a party 
to repair an outboard motor there 
was an implied obligation to, place 
motor In good running condition.— 
Triangle Mach. Co. v. Gardner, 183 
So. 531, 16 La.App. 262. 

(8) Vendee’s agreement that ven¬ 
dor might take Ice needed for his 
own use from vendee’s icehouses Im¬ 
plied agreement by vendee to cut 
and store Ice.—Proctor v. Union Cioal 
Co., 187 N.B. 669, 248 Masa 428. 

(9) Implied obligation. rested on 
corporation, maintained ify fire un¬ 
derwriters, to determine the safety 
factor In devices and materials used 
in buildings, to use reasonable care 
to maintain substantial compliance 
with its standards applicable to its 
olassiflcatlon of electric switches, 
and to confine use of its labels to 
switches which complied with stand¬ 
ards so far as it reasonably could do 
so.—^Palmer Electric & Mfg. Co. v. 
Underwriters’ Laboratories, 188 N. 
E. 267, 284 Mass. 550. 

(10) Contract of photographer to 
make photographs includes implied 
agreement that negative from which 
photographs are made should be 
used only for printing 'such portraits 
as purchaser might order. 

Colo.— McCreery v. Miller's Grocer- 

teria Co., 64 P.2d 803, 99 Colo. 499. 
Monit—Bennett v. Gusdorf, 68 P.2d 

^ 91 , 101 Mont 89. 

(11) Everything necessary for a 
contractor to. do in order to accom¬ 
plish the work Is part of contract 


although not specified.—Monto v. 
Gillooly, 147 S.B. 542, 107 W.Va. 161. 

(12) Contractor's imdertaklng to 
furnish certain materials. Including 
nonllenable materials, would Imply 
promise to pay for latter.—^Fidelity 
& Deposit Co. of Maryland v. Met¬ 
ropolitan Sewerage Commission of 
Milwaukee County, 210 N.W. 713, 
191 Wls. 499. 

41. U.S.—Uproar Co. v. National 
Broadcasting Co., C.C.A.Masa, 81 
F.2d 373, modifying, D.C., 8 J*. 
Supp. 358, certiorari denied 66 S. 
Ct. 835. 298 U.S. 670. 80 L.Ed. 1393. 
N.Y.—Kirke La Shelle Co. v. Paul 
Armstrong Co., 188 N.E. 168, 263 
N.Y. 79, reversing 261 N.Y.S. 971, 
287 App.Div. 876, affirming 267 N. 
Y.S. .88, 143 Misc. 707, reargument 
denied 262 N.Y.S. 920, 238 App.Dly. 
784. 

48. Ala.—Wyatt v. Adair, 110 So. 
801, 216 Ala. 368. 

A covenant may be Implied in a 
proper case.—^Relnert v. Lawson, 
Tex.CIv.App., 118 S.W.2d 293. 

A role of law which could be made 
inapplicable to contract by express 
agreement can be made Inapplicable 
by Implied agreement—Wolfe v. 
Texas Co.. C.C.A.Okl., 83 F,2d 426, 
certiorari denied 67 KCt 16, 299 U. 
S. 553, 81 L.Ed. 407. 

An obvious omission in a contract 
may be supplied by implication in 
some instances.—^Brumley v. McCor- 
madk, Mo.App., 17 S.W.2d 597. 

43. U.S.—American Cent Ins. Co. 
of St Louis, Mo., V. McHose, CC. 
A.Pa., 66 F.2d 749, 761, citing Oorw 
pru Juris. 

Cal—^Foley v. Euless, 6 P.2d 956, 214 
OO. 506—California Refining Co. 
V. Producers Refining Corporation, 
App., 76 P.2d 663. 

Conn.—Ives v. City of Willlmantlt^ 
185 A. 427, 428, 121 Conn. 408, cit¬ 
ing Oozpus Juris. 

La.—^Moss v. Smoker, 2 Is.Ann. 989. 
N.J.—Westvllle Land Co. v. Handle 
171 A- 620, 112 N.J.Law 447.. 
N.Y.—Robinson v. Hayes’ Estate, 202 
N.Y.S. 732, 735, 207 APp.Div. 718, 
affirmed 147 N.E. 176, 289 N.Y. 612, 
Citing Corpus JtirlB. 

Okl.—Wright v. Fidelity & Deposit 
Co. of Maryland, 64 P.2d 1084, 176 
OkL 274. 

S.C.—Reynolds v. Stockman, 96 SJl 
341, 109 S.a 112. 

Tenn.—Weatherly v. American Agr. 
Chemical Co., 66 S.W.2d 692, 638; 
16 Tenn. 612, dtlng Corpus Jude 
Tex—W. T. Waggoner Estate v. 8iE- 
ler Oil Go., 12 S.W.2d 27, 118 Tss: 
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there can be no implication as against the express 
terms of the contract,and the courts will be care¬ 
ful not to imply a term, where the subject thereof 
is completely covered by the contract,^® or as to 


which the contract is intentionally silent, or which 
is against the intention of the parties as gathered 
from the whole of the instrument^® Also a term 
which the parties have not expressed is not to be 


609, afarming' Sigler Oil Co. v. 
Waggoner’s Estate, Civ.App., 276 
S.W. 936, reversed on other grounds 
. W, T, Waggoner Estate v. S’gler 
Oil Co., Com.App., 284 S.W. 921— 
Freeport Sulphur Co. v. American 
Sulphur Royalty Co., 6 S.W.2d 
1089, 1042, 117 Tex. 439, quoting 
Oorpni Jtiris—Gulf Production Co. 

V. Civ.App., 106 S.W.2d 733, 
error refused. Conforming to an¬ 
swer to certified question. Com, 
App., 103 S.W.2d 966—Humhle Oil 
& Refining Co. v. Reclamation Co., 
Civ.App., 68 S.W.2d 1082, error dis¬ 
missed—Roseborough v. Loftus, 
CiwApp., 13 S.W.2d 960, error dis¬ 
missed—Sumrall v. Russell, Civ. 
App., 255 S.W. 239. 

Utah.—^Donovan v. McGurrln, 251 P. 
1067, 1070, 69 Utah 1, quoting Oox- 
pns Jiuds. 

W.Va.—Coe v. Denly, 124 S.R 921, 
922, 97 W.Va. 828, citing Ootpns 
Taxis—Leclde v. Bray, 113 S.E. 
746, 91 W.Va. 466. 

13 C.J. P 669 note 26. 

I Xndependont pxovisioiui 

Implied proYislons cannot be used 
to Import Independent and discon¬ 
nected provisions into a contract— 
Goble V. Bell Oil A Gas Co., 228 P. 
371, 97 OkL 261. 

tt U.S.—Johnson v, Igleheart Bros., 
acjtind., 95 F.2d 4—Walter R. 
Cllffe Co. V. Du Pont Engineer¬ 
ing Co., D.aDel., S98 F. 649. 

Conn.—Straus y. Kazemekas, 124 A. 
234. 100 Conn. 681. 

Ill.—Cowles V. Morris & Co., 161 N. 
E. 160, 880 UL 11, affirming 242 
ULApp. 548. 

KY.—Godfrey v. NewnULn, 239 N.Y. 

S. 686. 136 Misc. 764. 

Ohio.—^Blosser v. Bnderlin, 148 N.E. 

398. 118 Ohio St 121. 

Pa.—Commonwealth v. Nelson-Ped- 
ley Const Co., 164 A. 383, 303 Pa. 
174. 

S.C.—Kenan, McKay & Spier v. Tork- 
Tllle Cotton Oil Co., 96 S.B. 624, 
626, 109 S.C. 462, quoting Ooxpns 
Tails. 

Ter.—Gulf Production Co. v. Kishl, 
ConuApp., 103 S.W.2d 966, answers 
to certified questions confonned 
to, C1V.APP., 106 S.W.2d 783-^0- 
seph V. Bostick, ConuApp., 276 S. 

W. 672, reversing, Civ.App., 264 S. 
W. 129. 

Utah.—Donovan v. McGurrln, 261 P. 
1067, 1070, 69 Utah 1, quoting Cor¬ 
pus Toils, 

Wash,—Puget Sound International 
Ry. V, City of Bverjett, 176 P, 40, 
108 Wash. 496. 

W.Va^-Coe v. Denly, 124 S.E. 921. 


922, 97 W.Va. 328, citing Corpus 
Tnzls, 

13 C.J. p 569 note 27. 

Express provisions control 

(1) Generally, express covenants 
control over implied covenants.— 
Central States Production Corpora¬ 
tion V. Jordan, OkL, 86 P.2d 790. 

(2) Where express and asserted 
Implied provisions of contract re¬ 
late to same subject matter or some 
particular part thereof, and there Is 
conflict express provisions would 
supersede implied provisions, > but 
not otherwise.—Swiss Oil Corpora¬ 
tion V. Rlggsby, 67 S.W.2d 30, 262 
Ky. 874. 

SUanoe not destrnottvs 
Silences on other, although relat¬ 
ed, matters In a contract cannot be 
used to destroy its plain, positive 
provisions.—^Radio-Craft Co. v. West- 
Inghouse Electric & Mfg. Co., C.C.A. 
N.J„ 7 P.2d 432, affirming, D.O, 
Westinghouse Electric & Mfg. Co. v. 
Radio-Craft Co., 291 F. 169. 

4B, U.S.—^Macloon v. Vitagraph, C. 
CAN.T., 30 F.2d 634—South Utah 
Mines & Smelters v. Utah Leasing 
Co., Utah, 260 F. 149, 171 C.aA- 
186. 

Me.—Prest v. Inhabitants of Town 
of Farmington, 104 A. 521, 117 Me. 
848, 2 A.L.R. 1390^ 

Miss.—McPherson v. Gullett Gin Co., 
100 So. 16, 184 Miss. 771. 

N.J,—^Berry v. Knights of Columbus 
Home Ass’n of Atlantic City, 148 
A. 644, 106 N.J.Law 232. 

Ohio.—^Rorlck v. Gilbert, 186 N.E. 
756, 46 Ohio App. 96, affirmed Gil¬ 
bert V. Rorick, 186 N.B. 90. 126 
Ohio St. 636—Linn v. Wehrle, 172 
N.m 288, 85 Ohio App. 107. 

S. C.—Mull V. Touchberry, 100 SJBl 
162, 112 S.a 422. 

Corpus Taxis has been cited for 
the proposition that the courts will 
not Imply terms to a contract where 
the parties have in detail undertak¬ 
en to reduce their agreement to such 
specific written terms as to evince 
their purpose to expressly cover 
every phase of their understanding. 
—Goff V. Jacobs, 146 So. 728, 729, 
164 Miss. 817. 

AdditiLons ought not to be made to 
contracts by implication beyond that 
which is necessary.—Grubb v. Mc¬ 
Afee, 212 S.W. 464, 109 Tex. 627, re¬ 
versing McAfee V. Grubb, CivA-pp., 
164 S.W. 926—S.gler Oil Co. v. W. 

T. Waggoner Estate, CUv.App., 276 
S.W. 936, reversed on other grounds 
W. L Waggoner Estate v. Sigler Oil; 
Co.. CosuApp., 284 S.W. 921, af¬ 
firmed 19 S.W.2d 27, 118 Tex 609. ^ 
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Written agreements, containing sx. 
press stlpulatlona, cannot be extend¬ 
ed by Implication.—^New Amsterdam 
Casualty Co. v. Detroit Fidelity & 
Surety Co., 58 S.W.2d 418, 187 Ark. 
97. 

Wlieie there Is on express ooveu 
nant with regard to any subject, no 
covenants are to be implied as to 
the same subject—Emigrant Indus¬ 
trial Sav. Bank v. One Hundred 
Eight West Forty Ninth Street Cor¬ 
poration, 8 N.Y.S.2d 864. 265 App. 
Div. 670. 

46. Cal—Foley v. Euless, 6 P.2d 

956. 214 Cal 606. 

Porto R-'co.—Valdfis v. Acevedo, 28 

Porto Rico 684, 688. 

Utah.—^Donovan v. McGurrln, 261 P. 

1067. 1070, 69 Utah 1, quoting Cox- 

pus Taxis. 

9 C.J. p 715 note 68—13 C.J. p 569 

note 28. 

Conxts should proceed oauttons. 
ly in supplying by Imp'lcatlon pro¬ 
vision omitted from written contract 
—^U. S. Building & Loan Aas’n of 
Los Angeles v. Salisbury, 17 P.2d 
140, 217 Cal 85. 

Faztloular matters hot Implied 

(1) Contract for drilling oU weU,' 
providing for owner furnishing pip¬ 
ing, for commencement of work 
within a reasonable time, and for no 
payment, except on the sinking to 
a depth of two thousand feet of a 
well with a good clean hole, and giv¬ 
ing contractor option to deepen a 
hole commenced by another, or drill 
a new well did not require owner, 
on failure of contractor, after deep¬ 
ening the old hole, to get the re¬ 
quired well, to furnish additional 
piping for drilling another well.— 
Bain v. White, aCJLTex., 266 P. 
428, 167 C.aA. 556. 

(2) Under contract with growers’ 
representatives requiring packer to 
prepare and market all raisins de¬ 
livered by growers, representatives 
were not impliedly obligated to cause 
growers to deliver their entire crop. 
—^Poley v. Euless, 6 P.2d 966, 214 
CaL 606. 

(3) There was no implied agree¬ 
ment that a corporation would In¬ 
sure continuance of a pension fund, 
when rules governing it were repug¬ 
nant, to such Implication.—Cowles v. 
Morris A Co., 242 IlLApp. 648, af¬ 
firmed 161 NJ:. 160, 380 UL 11. 

(4) Where. contract to publish bi¬ 
ography and portrait of subscriber’s 
father in memorial encyclopedia did 
not provide as to character of other 
persons to be memorialized, or that 
partlcnlar person should oversee 
composition and preparation of worlq 
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implied merely because the court thinks it is a rea¬ 
sonable term,^'^ or because the contract is advan¬ 
tageous to one party, and a person may not be re¬ 
quired to do what he did not promise merely be¬ 
cause what he did promise was not sufficient to meet 
the requirements of some real or supposed public 
policy.^^ The terms of another agreement cannot 
become a part of the contract except by express 
stipulation or necessary implication that the parties 
contract with reference to it.®® 

§ 329. Skill and Fitness 

Generally an agreement to exercise proper skill Is 
Implied in a contract to perform work. A warranty of 
fitness of property for Its Intended use Is Implied in 
contracts for its use, construction, or manufacture. 

Ordinarily a person undertaking a particular work 
impliedly agrees to exercise a degree of skill equal 
to the undertaking,although, in determining the 
amount of skill which the promisor must bring to 


bear, it is proper to take into consideration the 
knowledge which the promisee has of his qualifi¬ 
cations for the work undertaken.®^ So, in case a 
person holds himself out as specially qualified to 
perform work of a particular character, there is an 
implied warranty that the work which he undertakes 
.shall be of proper workmanship and reasonable fit¬ 
ness for its intended use,®® and, if a party furnishes 
specifications and plans for a contractor to follow in 
a construction job, he jthereby impliedly warrants 
their sufficiency for the purpose in view.®^ The 
same principle imports into an agreement to manu¬ 
facture for another an article which has a known 
value and use an implied condition that it shall be 
fit for the use to which such articles, are commonly 
put.5® Likewise a warranty of fitness is implied in 
contracts wherein property is placed in the hands 
of another for a particular purpose.®® However, 
where the work is to be undertaken under the di¬ 
rection of certain plans and specifications furnished 


no implied warranty of fltneaa of 
book, In choice of persona for com¬ 
memoration, editorial supervision, 
typoffraphlcal perfection, or literary 
finish may be implied.—^American 
Historical Soc. v. Storer, 122 N.B. 
292. 232 Mass. 372. 

(6) Under an agreement that, if 
nlaintlfl: would enter an Institution 
for a two-year course of study, de¬ 
cedent would set aside money to de¬ 
fray his expenses, a provision that 
he should complete his two-year 
course will not be implied.—^Robin¬ 
son V. Hnyes’ Estate, 202 N.Y.S. 732, 
207 App.Dlv. 718, affirmed 147 Ji.E. 
17B, 239 N.T. 512.' 

(6) No restraint of trade under a 
contract of sale of a business with 
good will covenant may rest upon 
inference, a stipulation being neces¬ 
sary.—Houston Transfer & Carriage 
Co. V. Williams, Com.App,, 221 S.W. 
1081, reversing, Civ.App., 201 S.W. 
712. 

■47. N.T.—^Robinson v. Hayes’ Es¬ 
tate, 202 N.T.S. 782, 207 App.Dlv. 
718, affirmed 147 N.E. 175, 239 N. 
T. 612. 

IS QJ. p 660 note 29. 

•48. Ill.—Cowles v. Morris ft Co., 
161 N.E. 160, 380 Ill. 11, affirming 
242 IlLApp. 648. 

■40. Md.—Mayor and Council of City 
of Baltimore, for Use of Lehigh 
Structural Steel Co., v. Maryland 
Casualty Co., 190 A. 260. 

■Wi U.S.—Kelly v. Herrman, C.C. 
Ohio, 166 P. 887. 

'CaL—Mannix v. Tryon, 91 P. 988, 162 
CaL 31. 

Minn.—Breen Stone Co. v. W. P. T. 
Bushnell Co., 186 N.W, 998, 117 
Minn. 288. 

;S.C.—See Rlordan y. Doty, 27 S.E. 
939, 60 S.C. 587. 


BL Colo.—Pltsslmmons v. Ollnger 
Mortuary Ass’n, 17 P.2d 686, 636. 
91 Colo. 644, citing Cotpus Jnils. 
Tex.—Sinclair Oil ft Gas Co. v. Bry¬ 
an, Civ.App., 291 S.W. 692, 694, cit¬ 
ing Coipas Juris. 

Wia—Geiger v. Ajax Rubber Co., 190 
N.W. 881, 833. 179 Wls. 70, citing 
Corpus iTnils. 

13 C.J. p 660 note 81. 

Oaxpenter 

Even though there was no express 
representation by one taking a con-* 
tract to erect a building as to his 
skill and competency an a carpenter, 
the law implies an undertaking on 
his part; that he possesses‘Mhe requi¬ 
site skill from the fact that he as¬ 
sumed to perform the work.-Bur- 
meister v. Wolfgram, 186 N.W. 617, 
175 Wis. 606. 

52. U.S.—Mathieson Alkali Works 
V. Mathieson, Va., 160 F. 241, 80 
C.aA. 129, certiorari denied 27 S. 
Ct. 787, 204 U.S. 674, 61 L.Ed. 674. 

53. Ark.—Smallwood v. Pettlt-Gal- 
loway Co., 69 S.W.2d 1081, 187 Ark. 

9 C.J. P 901 note 67 [c]—13 aJ. p 
660 note 38. 

PartlculaT oontraots oossiderea 
(1) In building and construction 
contracts it is implied that the build¬ 
ing shall be erected in a reasonably 
good and workmanlike manner and 
when completed shall be reasonably 
fit for the Intended purpose. 

U.S.—Maloney Tank Mfg. Co. v. Mid- 
Continent Petroleum Corporation, 
aCJV.OkL, 49 P.2d 146. 

Ind.—Jose-Balz Co. v. De Witt, 176 
N.K 864, 98 IndLApp. 672. 

Mo.— Kennedy v. Bowling, 4 S.W.2d 
438, 319 Mo. 401. 

N.J.—Mlnemount Realty Co. v. Bal- 
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lentlne, 162 A. 594. Ill N.J.Bq. 
398, citing Corpus juris. 

N.C.—Moss V, Best Knitting Mills, 
130 S.E. 636. 190 N.C. 644. 

(2) The law reads both skill and 
care into a contract to paint a build¬ 
ing. 

Colo.—Arnold v. Lawrence, 218 P. 
129, 72 Colo. 628. 

La.—^Wilson v. T. L. James ft Co., 
122 So. 187, 14 La.App. 693. 

(3) In a contract to repair a 
crankshaft, the law implies an un¬ 
dertaking to perform the work in a 
reasonably skillful and workmanlike 
manner.—Armstrong v. Bangor Mill 
Supply Corporation, 146 A. 741, 128 
Me. 76. 

64. U.S.—Montrose Contracting Co. 
v. Westchester County, C.C.AJT.T.‘ 
80 F.2d 841, certiorari denied 
Westchester County v. Montrose 
Contracting Co., 66 S.CL 746, 298 
U.8. 662, 80 L.Ed. 1387. 

5ft S.C.—Robson v. Miller, 12 S.a 
686, 82 Ajn.R. 518. 

IS C.J. p 560 note 34. 

66. N.T.—In re People, by Phillips, 
166 N.B. 829, 260 N.T. 410, revers¬ 
ing 226 N.T.S. 176, 22 App.Dlv. 804. 
. Contract to fnmlsli shrapud forg¬ 
ings to be machine finished, implied¬ 
ly warranted that forgings could-be 
machine finished by ordinary means. 
—^In re People, by Phillips, supra. 

Xu lease of esofUmer, device fox 
diffusion of sulphur dioxide gas in 
refrigerator car, warranty was im¬ 
plied that device was reasonably fit 
for purpose Intended. Such a wax^ 
ranty only requires a reasonable re¬ 
sult under the drcumatanoes.—^Law^ 
son V. Busconl, 296 P. 628, 112 Gal 
App. 866. 
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by the other party, no warranty of fitness for in- applicable thereto at the time of its making is a 
tended use will be iraplied.57 

Unless a contract otherwise provides, the law ap- 
§ 330. Lraw of Place plicable thereto at the time of its making, including 

Generally, unless a contract otherwise provides, the the law of the place where it is entered into,^^ and 


87. N^.T.—Kuhs v. Flower City Tis¬ 
sue Mills Co., 171 N.T.S. 688. 104 
Mlsc. 243. 

Tex.—^Lucey v. Dedman, Clv.App., 
21 S.W.2d 646, 647, quoting Corpus 
Juris, and error dismissed. 

9 aj. p 705 note 66—18 C.J. p 660 
note 35. 

WeU driUlBg 

(1) In contract for well drilling, 
there is no implied undertaking that 
water shall be obtained or that well 
shall be a success as to' quantity or 
quality of water obtained, but only 
that work shall be done in workman¬ 
like manner, with such skill as may 
ordinarily be expected froip those 
who undertake such work.—^Borg v. 
Downing, 266 N.W. 182, 221 Wls. 
463. 

(2) 'Where a farmer desiring wa> 
ter for farm, use hired a well driller 
to drill in a particular place, there 
was no Implied warranty by well 
driller of the quality of the water 
which might be obtained.—Skalsky 
V. Johnson, 164 N.W. S78, 138 Minn. 
275, L.R.A-1918A 1084. 

Taodaatloii of hogs 

'Wlxere a vaccine company was em¬ 
ployed to vaccinate plalntlfTs hogs 
for cholera, there was an Implied 
warranty or agreement that reason¬ 
able skill and care would be exer¬ 
cised in the selection and applica¬ 
tion of the vaccine, but no implied 
warranty that the hogs would be 
rendered Immune to cholera.—Simons 
Brick Co. V. Wlglesworth. 193 P. 947, 
184 Cal. 390, 19 A.LJI. 1029. 

8a I7.fi.—Home Bldg. & Loan Ass’n 
V. Blalsdell, Minn.. 54 S.Ct 231, 
290 U.S. 398. 78 L.Bd. 413, 88 A.L. 

R. 1481—^Farmers’ & Merchants' 
Bank of Monroe, N. C., v. Federal 
Reserve Bank of Rictunond, Ya., 
48 act. 651, 262 U.S. 649, 67 LuBd. 
1157, 80 A.L.R. 636, reversing 112 

S. BL 262, 183 N.C. 646—Machen ▼. 
TJ. S., C.C.AJfld., 87 r.2d 694, oer- 
tioraii granted U. S. v. Machen, 
58 S.Ct 28, reversed on other 
grounds Sinyth v. TT. S., 58 S.Ct 

, 248—Marx v. U. S., C.aA.Mlmi., 
86 F.2d 245—^Fersonal Industrial 
Bankers v. Citizens Budget Co. of 
Dayton, Ohio, C.C.A.Ohio., 80 F.2d 
827, certiorari denied McCon- 
naughey v. Personal Industrial 
Bankers, 66 S.CL 989, 298 U.S. 674, 
_ 86 "JUBd. 1896—Compagnie Gdnfirale 
' Tiunsatlantiqne v. American To¬ 
bacco Co.,* aaA,N.T., 31 P.2d 663, 
certtoraxf denied 60 S.Ct 16. 280 
' ttS. S5^ 74 L-Bd. 611—National 
jSurety Co-, w. Lyons, aClA.Neb., 16 
F.2d 688, reversed on other 


grounds People of Sioux County, 
Neb., V. National Surety Co., 48 
S.Ct 239, 276 T7.S. 288, 72 L.Bd. 
647—Franklin Sugar Refining Co. 
V. William D. Mullen Co., D.C 
Del, 7 F.2d 470—^Farnsworth 
V. Hagelln, D.aCaL, 300 F. 998— 
In re Patterson-MacDonald Ship¬ 
building Co., D.aWaah.. 284 F. 
277, aflElrmed, CLCLA.. 292 F. 700, 
certiorari granted Commonwealth 
of Australia v. McLean. 44 S.Ct 
137, 268 U.a 698, 68 L.Ed. 612, cer¬ 
tiorari dismissed 46 S.Ct 10, 266 
TJ.S. 638, 69 L.Bd. 482. 

Ala.—^Buah v. Greer, 177 So. 841, 
citing Corpus JnrlB—Cobbs v. 
Home Ins. Co. of New York, 91 So. 
627, 18 Ala.App. 206, certiorari de¬ 
nied Bx parte Home Ins. Co. of 
New York, 91 So. 922, 207 Ala. 712. 

Ariz.-Wise -v. First Nat. Bank, 65 
P.2d 1164—Commercial Credit Co. 

V. Phoenix Hudson-Bssex, 262 P. L 
38 Ariz. 56—^Pinal County v. Ham¬ 
mons, 243 P. 919, 80 Ariz. 86. 

Ark.—^Hospelhom v. Burke, 120 S. 

W. 2d 706—'Wiseman v. Gillioz, 96 
S.W.2d 469—^Adams v. SplUyards, 
61 S.W.2d 686, 187 Ark. 641, 86 A. 
L.R. 1498—Union Indemnity Co. v. 
Forgey •& Hanson, 298 S.W. 1082, 
174 Ark. 1110. 

Cat—Brown v. Ferdon, 64 P.2d 712, 
6 CaL2d 226^—Hales v. Snowden, 
App., 66 P.2d 847—^Plagg v. Sloane, 
26 P.2d 874, 136 CaLApp. 884—Peo¬ 
ple V. New York Indemnity Co., 
298 P. 849. 850, 118 CaLApp. 487, 
citing Corpus Juris—Equitable 
Bldg. & Loan Ass'n v. Wolfangle, 
295 P.,888. Ill CaLApp. 119—Al- 
bertonl v. Alberti, 286 P. 473, 104 
CaLApp. 638—People v. Page, 279 
P. 1069, 100 CaLApp. 262, followed 
in 279 P. 1060, 100 CeLApp. 798— 
Gaily v. Wynne, 278 P. 826, 96 CaL 
App. 145—^Burke y. Meyersteln, 
271 P. 348, 94- CaLApp. 349—Blair 
y. Williams, 261 P. 689, 86 CaL 
App. 676—Bailey Ornamental Iron 
Co. y. Goldschmidt 166 P. 868, 88 
Cal.App. 661. 

Colo.—Cochrane v. Pacific States Life 
Ins. Co., 27 P.2d 196, 98 Colo. 462. 

DeL—^Trader v. Jester, 1 A.2d 609. 

Fla.—City of Bradenton v. Fusillo, 
184 So. 234—State ex reL Select 
Tenures v. Raulerson, 176 So. 270 
—Humphreys y. State, 146 So. 868, 
108 Fla. 92—Bryan v. St Andrews 
Bay Community Hotel Corpora^ 
tlon, 126 So. 142, 99 Fla. 182, fol¬ 
lowed In Sudduth v. St Andrews 
Bay Community, 12$ So. 802, 99 
Fla. 161-*-PalatIne Ins. Co. v. 
Barnes, 124 So, 724, 98 Fla. 940— 
Providence-Washington Ins. Co. v. 
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Barnes. 124 So. 724, 98 Fla. 989— 
Citizens Ins. Co. v. Barnes, 124 So. 
722, 98 Fla. 933. 

Idaho.—^In re Fidelity State Bank, 
209 P. 449, 452, 85 Idaho 797, citing 
Corpiu Juris. 

UL—People v. Ottman, 187 N.B. 470, 
868 IlL 427—^Illinois Bankers' Life 
Ass’n V. Collins, 173 N.B. 465, 341 
IlL 648, reversing 258 IlLApp. 802 
—Schewe v. Glenn, 184 N.EL 809, 
802 Ill. 462—Hartllep Transit Co. 
V. Central Mut Ins. Co. of Chi¬ 
cago, 5 N.B.2d 879, 288 IU.App. 140 
—^Barnes v. Barnes, 226 lllApp. 
68—^Bartzell v. Cincinnati, H. & D. 
Ry. Co., 218 IlLApp. 668. 

Ind.—Dollman v, Pauley, 174 N-H 
; 729, 202 Ind. 887—Mouch v. Indi¬ 

ana Rolling Mill Co., 161 N.B. 137, 
93 IndApp. 640—Ashbaucher v. 
Price, 146 N.B. 776, 88 IndApp. 
604—Gregg School Tp., Morgan 
County, V. Hlnshaw, 182 N.B. 586, 
76 Ind.App. 608, 17 A.L.R. 1222— 
Hagenback v. Leppert 117 N.E. 
681, 66 IniLApp. 261. 

Ky.—^Leslie County v. Maggard, 279 
S.W. 336, 212 Ky. 864—City of 
Henderson v. Henderson Traction 
Co., 264 S.W. 882, 383, 200 Ky. 188, 
citing Corpus Juris. 

Ma—Sullivan v. Prudential Ins. Co. 
of America, 160 A. 777, 181 M& 
228. 

Md.—Globe Slicing Mach. Co. v. Mur¬ 
phy, 168 A. 26, 161 Md. 667. 

Minn.—^Wm. Llndeke Land Co. v. 
Kalman, 252 N.W. 660, 1»0 Minn. 
601, 98 A.L.R. 1398-^Hoff v. First 
State Bank, 218 N.W. 238, 174 

Ttfinw 86. 

Miss.—Tucker Prlntln^r Co. v. Board 
of Sup’rs of Attala County, 168 So. 
886, 171 Miss. 608. 

Mo.—^Bowers v. Kansas City Public 
Service Co., 41 S.W.2d 810, 328 Mo. 
770—Kelley v. Briggs, 290 S.W. 
105, 108, citing Corpus Juris— 
Swabey v. Boyers, 208 S.W. 204, 
274 Mo. 332—Lux . v. Mllwaqkee 
Mechanics’ Ins. Co., 296 S.W. 847, 
221 MoApp. 996, transferred. Sup., 
285 S.W. 424—Hubbard v. Hub- 
. bard, App., 264 S.W. 422. 

Mont—Moses v. School Dlst No. 68 
of Lincoln County, 86 P.2d 407. 
Neb.—Scotts Bluff County v. State, 
278 N.W. 186—McWilliams v. Grif¬ 
fin, 278 N.W. 209, 214, i82 Neb. 
763, 110 AX.R. 1089, clUng Oorpu 
Juris—American Surety Co. of New 
York V. School Diet No. 64 of 
Douglas County, 219 N.W. 688, 117 
Neb. 6—First Nat Bank v. Hunt 
' 172 N.W. 959, 108 Neb. 666—Norris 
v. Tower, 167 N.W. 728, 102 Neb. 
43A 
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the law of the place where it is to be performed,69 i tract as though it were expressed or referred to 
as the case may be, is as much a part of the con- | therein, for it is presumed that the parties had 


—Gaudette v. Roeder, 13 Nev. 

. 341. 

N.T.—City of New York v. Interbor¬ 
ough Rapid Transit Co., 177 N.E. 
296, 267 N.T. 20, affirming 249 N. 
Y.S. 243, 232 App.Dlv. 238, which 
affirmed 240 N.Y.& 316, 136 Misc. 
669—People ex reL City of New 
York V. Nixon, 128 N.EL 245, 229 
N.Y. 366, reversihg 180 N.Y.S. 180, 
190 App.Dly. 612, which affirmed 
179 N.Y.S. 82, 109 Mlsc. 7—U. S. 
Pipe & Foundry Co. v. City of 
Homell, 263 N.Y.S. 89, 146 Misc. 
812—People v. Levitt, 260 N.Y.S. 
468, 145 Misc. 621—^Nleman v. Na- 
delman, 240 N.Y.S. 47. 186 Misc. 
386, affirmed 243 N.Y.S. 811, 229 
App.Dlv. 866—Copeland v. Mel¬ 
rose Nat Bank of New York, 238 
N.Y.S. 178, 135 Misc. 696, reversed 
on other grounds 241 N.Y.S. 429, 
229 App.Dlv. 811, affirmed 173 N.E. 
898, 254 N.Y. 632. 

N.C.—Spain v. Hines, 200 S.E. 26, 
214 N.C. 432—Bryson City Bank v. 
Town of Bryson City, 196 S.E. 
398, 213 N.C. 166—Abernathy v. 
Mecklenburg Farmers' Mut. Fire 
Ins. Co., 196 S.E. 30, 213 N.C. 23— 
Nash V. Board of Com'ra of St. 
Pauls. 190 S.E. 476, 211 N.Q 301 
—Hood ex ret Bank of Summer- 
field v.‘ Simpson, 176 S.E. 193, 206 
N.C. 748—Alexander v. Boyd, 167 
S.K 462, 204 N.C lOsi--Bateman v. 
Sterrett, 169 S.E. 14/ 201 N.C 69— 
Steele v. Metropolitan Life Ins. Co. 
of New York, 146 S.E. 787, 196 N.a 
408, 61 A.L.R. 821—Monger v. Lut- 
terloh, 142 S.B. 12, 196 N.C. 274— 
Ryan v. Reynolds. 180 SJS. 166, 
190 N.C. 663—^House v. Parker, 106 
S.E. 137, 181 N.C. 40—Hogan v. 
Utter, 96 S.B. 666, 176 N.C. 332. 

N.D.—State ex rel. Cleverlnga v. 
Klein. 249 N.W. 118, 86 A.L.R. 
1623, followed In Baird v. Gray, 
249 N.W. 718, 63 N.D. 640. 

Ohio.—Rorlck v. Gilbert. 186 N.K 
766, 46 Ohio App. 96, affirmed GU- 
bert V. Rorick, 186 N.B. 90, 126 
Ohio St. 636—^Trustees of Cincin¬ 
nati S. Ry. V. Porter, 21 Ohio NJ.. 
N.S., 441. 

Okl.—^Baker v. Tulsa Building & 
Loan Ass'n, 66 P.2d 45, 179 OkL 
432—Board of Com'rs of Canadian 
County V. State Highway Commis¬ 
sion, 66 P.2d 106, 176 Okl. 207— 
Board of Com'rs of Harmon County 
V. R. J. Edwards, Inc., 282 P. 1090, 
140 OkL 247-<binnIngham v. Okla¬ 
homa Wheat Growers' Ass’n, 250 
P. 71,120 Okl. 19—Hooven v. Okla¬ 
homa Cotton Growers' Ass'n, 247 
P. 39, 118 OkL 238—Carmichael v. 
Oklahoma Cotton Growers’ Ass'n, 
246 P. 698, 117 OkL 24—Oklahoma 
Cotton Growers' Ass’n v. Salyer, 
243 P. 232, 114 Okl. 77. 

Or.—Ocean Accident & Guarantee 


Corporation v. Albina Marine Iron, 
Works, 260 P.’229, 122 Or. 616. 
Pa.—Malone v. Hayden, 197 A. 844, 
329 Pa. 213—^Beaver County Build¬ 
ing & Loan Ass’n v. Wlnowich, 187 
A. 481. 187 A. 921, 323 Pa. 483. 
S.C.—Geiger v. Ashley, 193 S.E. 192, 
185 S.C. 71—^Inabinet v. Royal Ex¬ 
change Asaur. of London, 162 S.B. 
699, 166 S.C. 33—^Massachusetts 
Bonding & Ins. Co. v. Law, 147 
S.E. 444, 149 S.C. 402. 

Tenn.—Robbins v. Life Ins. Co. of 
Virginia, 89 S.W.2d 340, 169 Tenn. 
607, 104 A.L.R. 1876—Lunati v. 
Progressive Building & Loan Ass’n. 

67 S.W.2d 148, 167 Tenn. 161—Moak 
V. Continental Casualty Co.. 4 Tenn. 
App. 287. 

Tex.—^Langever v. Miller, 76 S.W.2d 
1025, 124 Tex. 80, 96 A.LR 836. 
refusing error, Civ.App., 73 S.W.2d 
634—Winder Bros. v. Sterling, 12 
S.W.2d: 127. 118 Tex. 268, affirmed 
14 S.W.2d 802, 118 Tex 268—Globe 
Indemnity Co. v. Barnes, Com.App., 

, 288 S.W. 121, affirming, Civ.App., 
281 S.W. 216—Farmers’ Life Ins. 
Co. V. Wolters, ConaApp., 10 S.W.2d 
698, modifying 263 S.W. 259, which 
reversed Wolters v. Farmers' Life 
Ins. Co., ClV.App., 266 S.W. 666. 
Rehearing denied Farmers' Life 
Ina Co. V. Wolters, Com.App., 14 
S.W.2d 58—City of Abilene v. 
Sayles, CorlApp., 296 S.W. 678, 
affirming Sayles v. City of Abilene, 
Civjlpp., 290 S.W. 289—Trinity 
Portland Cement Co. v. Lion Bond¬ 
ing & Surety Co., ComApp., 229 
S.W. 483, reversing Lion Bonding & 
Surety Co. v. Trussed Concrete 
Steel Co. of Texas, Clv.App., 204 
S.W. 1176—KahUch v. Watson, Civ. 
App., 96 S-W.2d 820, error dismiss¬ 
ed—^Anderson-Bemey Realty Co. 
V. Soria, Civ.App., 41 S.W.2d 279, 
affirmed 67 S.W.2d 222, 123 Tex 
100—TSouthem Surety Co. v. Illi¬ 
nois Powder Mfg. Co., Clv.App., 
81 S.W.2d 314—Fidelity Building 
& Loan Ass'n v. Thompson. Civ. 
App., 25 S.W.2d 247, reversed on 
other grounds, ComuApp., 46 S.W. 
2d 167, rehearing denied 51 S.W.2d 
678—Fidelity & Deposit Co. of 
Maryland v, Prassel Sash & Door 
Co., Clv.App., 24 S.W.2d 639, er¬ 
ror refused—^Texas Pacific Coal & 
Oil Co. V. Stuard, Civ.App., 7 S.W. 
2d 878, error refused—Wakefield v. 
Quelsser, Civ.App., 293 S.W. 896, 
899, citing Corpus juris—Poye v. 
State, 280 S.W. 161, 89 TexCr. 182 
—Southland Life Ins. Co. v. Hop¬ 
kins, av.App., 219 S.W. 264, re¬ 
versed on other grounds, ConuApp., 
244 S.W. 989. 

Utah.—^Blvans v. Utah Lake Land, 
Water & Power Co., 174 P. 1126, 

68 Utah 60L 

Wash.—L. J. Dowell, Inc., v. United 
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Pacific Casualty Ins. Co., 72 P.2d 
296—^Foss V. Golden Rule Bakery, 

61 P.2d 405, 184 Wash. 266—In re 
Kane, 48 P.2d 619, I8l Wash. 407. 
W.Va.—^Huntington Water Corpora¬ 
tion V. City of Huntington, 177 S. 

B. 290, 116 W.Va. 631—People's 
State Bank of Crown Point, Ind., v. 
Jeffries, 129 S.E. 462, 99 W.Va. 899 
—Franklin Sugar Refining Co. v. 
Martin-Nelly Grocery Co.. 119 B. 

B. 473, 94 W.Va. 604. 

Wyo.—Board of Com'rs of Platte 
County V. Mason, 264 P. 93, 38 
Wyo. 1. 

13 aj. p 660 note 37. 

Bighest state court's dellaitlon of 
terms used in contract made end to 
be executed in state Is deemed incor¬ 
porated therein.—American Nat 
Bank & Trust Co. v. U. S. FldeUty 
& Guaranty Ca, D.C.Ala., 7 F.Supp. 
578. 

Statutes impliedly part of con¬ 
tracts include those 

(1) Providing that time Is not of 
essence of contract unless expressly 
so provided therein.—^Niagara Fire 
Ins. Co. V. Pospisil, C.CASJ).. 62 
F.2d 709, 79 A.L.R. 404, reversing, D. 
C., Pospisil V. National Fire Tnw, Co. 
of Hartford, Conn., 36 F.2d 213, and 
rehearing denied and supplemented. 
C.C.A., Niagara Fire Ins. Ca v. Pos- 
pisU, 54 F.2d 71. 79 A.L.R. 404. 

(2) Forbidding contracts In re¬ 
straint of trada—General Paint Cor¬ 
poration V. Seymour, 12 P.2d 990, 124 
CaLApp. 611. 

(3) Providing how measurements 
of earthwork, excavation, eta, shall 
be made in absence of special agree¬ 
ment—Webb-Kunze Const Co. V. Gil- 
sonlte Const Co.. 222 B.W. 867, 281 
Mo. 629. 

(4) Defining ton as two thousand 
pounds.—Buchanan v. Louisville Coal 
& Coke Co., 127 S.E. 336, 9& W.Va. 
470. 

59. U.S.—^Home Bldg. & Loan Ass’n 
V. Blaladell, Minn., 64 S.Ct 231, . 
290 U.S. 398, 78 L.Bd. 418. 88 A. 
L.R 1481—Farmers' & Merchants’ 
Bank of Monroe, N.G, v. Federal 
Reserve Bank of Richmond, Va., 
48 S.Ct 661, 262 U.S. 649, 87 LuBd. 
1167, 80 A.L.R. 686, reversing 112 
S.B. 262, 188 N.a 646—Mane v. 
U. S., C.C.A.Minn., 86 F.2d 246. 
Ark.—Adams v. SpIUyards, 61 S.W. 
2d 686, 187 Ark. 641. 86 A.L.R. 
1493. 

CaL—Hales v. Snowdra, App., 66 P. 
2d 847. 

Fla.—City of Bradenton v. Puslllo, 
184 So. 284—Humphreys v. State, 
146 So. 868. 108 Fla. 92. 

Tex—Winder Bros. v. Sterling, 12 
S.W.2d 127, 118 Tex 268, afflrfia- 
ed U aW.8d 802, 118 Tex, 2I& 
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such law in contemplation when the contract was 
made.®® So, when a statute prescribes a duty and 
a contract is made involving performance of that 
duty, such statute becomes a part of the contract 
or, where the law authori 2 es the regulation of serv¬ 
ice rendered the public, such law becomes a part 
of and controls contracts providing for the public 
service.®^ Likewise, where a contract is made in 
contemplation of state law,®® or of a particular stat¬ 
ute,®^ such law forms a part of the contract, wheth¬ 
er or not incorporated therein, and the contract will 
be construed in the light thereof.®® Similarly, the 
parties to a contract made with reference to tht 
laws of a jurisdiction other than that of the place 
of contracting are deemed to have incorporated into 
the contract the law of such jurisdiction.®® How¬ 
ever, it has been held that a contract cannot be con¬ 
strued with reference to a foreign law, unless the 
intent of the parties to be governed by such law is 
evident from the instrument itself without the aid 


I of extrinsic evidence.®^ 

I Sfafe or federal law. Where the subject matter 
of a contract is exclusively one of a national cog- 
• nizance, and congress has enacted a law for its com¬ 
plete regulation, the parties will be presumed to 
have contracted with reference to the act of con¬ 
gress and its effect on the subject matter, and not 
with reference to the state law.®® 

City ordinances have been held to come within 
the rules just stated.®® 

Subsequent enactments. According to some au¬ 
thority there cannot be written into a contract by 
implication a provision that it shall be subject to the 
terms of statutes to become effective at a future 
date,^® and statutes and ordinances, enacted subse¬ 
quent to its execution, which add burdens or impair 
the obligations thereof may not be deemed to be 
a part of the agreement unless its language clearly 
indicates this to have been the intention of the par¬ 


ea Ark.—Adams v. Spillyaxds, 61 
S.W.2d 686. 187 Ark. 641, 86 A.L.R. 
1493. 

Fla.—Grand Lodge, K. P., of North 
America, South America, Europe, 
Asia, Africa and Australia v, W11-' 
liams, 165 So. 688, 122 Fla. 147— 
Palatine Ina. Co. v. Barnes. 124 So. 
724, 98 Fla. 940—Providence-Waah- 
Ington Ins. Co. V, Barnes, 124 So. 
724, 98 Fla. 939—Citizens' Ins. Co. 
V.. Barnes, 124 So. 722, 98 Fla. 938 
—Cary & Co. v. Hyer, 107 So. 684, 
91 Fla. 822. 

HL—Illinois Bankers' Life Ass'n v. 
Collins, 178 N.E. 486, 341 Ill. 548, 
Mverslng 268 IlLApp. 802. 

—^Dalzell, v. Bourbon 'County 
Board of Education, 285 S.W. 360, 
198 Ky. 171. 

Md.—Harlan v. Employers’ Ass’n of 
Maryland, 169 A 267, 162 Md. 124, 
81 AL.R. 342. 

Nev.—Seaborn v. Wingfield, 48 P.2d 
881. 66 Nev. 260. 

N.T.—Press v. Excelsior Cleaning & 
Dyeing Co., 179 N.T.S. 176, 110 
Misc. 195—nJohn A Eckert & Co. 
V. Path4 Fibres, 174 N.T.S. 740, 
affirmed 170 N.T.S. 1089, 184 App- 
Div. 937. 

Ohio.-Felter v. Bank of Lelpslc Co., 
'81 Ohio N.P..N.S., 241. 

Tex.—Globe Indemnity Co. v. Barnes, 
ComApp., 288 S.W. 121, affirming, 
ClvApp., 281 S.W. 216—Gulf Pro¬ 
duction Co. V. Cruse, CoimApp., 271 
SjW. 886, reversing, Civ.App., 268 
S.W. 211—^Inter-Ocean Casualty Co. 
V. Lenear, CivApp., 95 S.W.2d 1366, 
error dli^ssed—Southland Life 
Eas;, Cp. V. Hopkins. Clv.App., 219 
S.W. 264, reversed on other 
grounds, ConuApp., 244 S.W. 989. 
Wyo.—Black &t Tates v. Negros-Phll- 
, Ipplne . Lumber Co., 231 P, 398, 32 i 


Wyo. 248, 87 AL.R. 1487, citing 
Corpus guzis. 

Statute giving special effect to oori- 
txaet 

When statute Is In force, giving 
special force and effect to particular 
contract, parties entering Into such 
contract are held to contemplate and 
assent to force and effect attributed 
by law to thatistatuta—^Lorando v. 
Gethro, 117 N.E. 186, 228 Mass. 181, 
1 AL.R. 1874. 

el. N.C.—Guilford Lumber Mfg. Co. 
V. Holladay, 100 S.B. 697, 698, 178 
N.C. 417, citing Oozpns Juzis! 
Tex.—Southern Surety Co. v. Klein, 
Clv.App., 278 S.W. 627, 631, citing 
Corpus Juris. 

13 C.J. p 661 note 88. 
eai U.S.—In re Cortaro Water Co., 
D.C.ArIz., 3 F.Supp. 257, 260, Citing 
Corpus juris, 

Fla.—State v. Pinellas County Power 
Co.. 100 So. 604, 87 Fla. 243—State 
V, Tampa Water Works Co., 47 So. 
368, 66 Flfik 858, 19 L.R.A,N.S., 183. 

ea U.S.—American Nat Bunir & 
Trust Co, V. U. S. Fidelity & Guar¬ 
anty Co., D.GAlau, 7 F.Supp. 678. 

fit Tex.—Pearson Lumber Co. v. 
Cooper, Civ.App., 64 S.W.2d 231, 
error refused. 

Sales in Bulk Act 
Where ,a contract between the sell¬ 
er and buyers of a stock of goods 
was Intended to rdieve the buyers 
from liability under Sales in Bulk 
Act Buch act may be considered in 
ascertaining the intention of the 
parties If it is necessary to go out¬ 
side of the contract—Fidelity & 
Deposit Co. of Maryland v. Thomas, 
106 A 174, 133 Md. 270. 

65. Mo.—^Boswell V. Consolidated 
School Dist No. 8 of Newton Coun- 
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ty, App., 10 S.W.2d 666, cerUorarl 
dismissed State ex ‘ rel. ConsoL- 
School Dist. No. 8 of Newton Coun¬ 
ty v. Cox, 18 S.W.2d 61, 328 Mo. 
43. 

N.J.—Fidelity & Casualty Co. v. EUl 
Const Co., 164 A 16, 11 N.J.Mlsc. 
68 . 

Okl.—Baker v. Tulsa Building & 
Loan Ass’n, 66 P.2d 46, 179 OkL 
482. 

Tex.—Empire Gas & Fuel Co. v. 
State, 47 S.W.2d 266, Ifil Tex 138, 
affirming, Clv.App., 21 S.W.2d 876. 
6fli Cal.—^Thomas v. Wentworth Ho¬ 
tel Co., 110 P. 942, 168 CaL 276, 
139 Am.S.B. 120. 

87. TJ.S.—Paret v. Bryson, D.GGa., 
18 F.CaB.No.10,710. 

6a Ga.—^Federal Land Bank of Co¬ 
lumbia V. Bhingler, 162 S.B. 8 '6. 
174 Ga. 862, reversing 167 S.B. 
911, 43 Ga.App. 92, and conformed 
to 164 S.B. 218, 46 Ga.App. 199. 
OKU—Missouri, etc.,' R. Co. v. Wals¬ 
ton, 133 P. 42, 37 Okl, 617. 

69. Cal.—Monson v. Fischer, 5 P.2d 
628, 118 Cal.App. 60'3—Edultable 
Bldg. & Loan Ass'n v. Wolfangle. 
295 P. 388, 890, 111 Cal.App. 119, 
citing Corpus JUzls. 

Fla.—^Palatine Ina. Co. v. Barnes, 124 
So. 724, 98 Fla. 940—Provldence- 
Washington Ins. Co. v, Barnes, 124 
So. 724, 98 Fla, 939—Citizens Ins. 
Co. V. Barnes. 124 So. 722, 98 Fla. 
933. 

Ind.—^Dollman v. Pauley, 174 N.B. 
729, 202 Ind. 887. 

Neb.—McWilliams v. Griffin, 273 N. 
W. 209, 214, 132 Neb. 763, 110 AL. 
R. 1039, citing Corpus JUrls. 

IS C.J. p 661 note 43. 

7a Cal.—^Loeb v. Christie Hotel Cor* 
poratlon, 60 P.2d 629i. 16 CaLApp. 
299. 
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ties.^^ However, it has been held that a contract , with knowledge that a subsequent act of congress 


embodies laws passed after it was made as well as 
laws in existence at the time of its making,and a 
contract in anticipation of legislation includes such 
legislation on enactment, if it comes within the 
spirit of the contract.^3 Furthermore, contracts are 
presumed to be made with respect to such laws as 
may be subsequently enacted, affecting the subject 
matter of the contract;'^* so persons making con¬ 
tracts as to matters within the field of permissive 
congressional legislation, must be deemed to do so 

C. ENTIRE AND SEVERABLE 

§ 331. In General 

Generally a contract la entire when It contemplates 
that Its parts and the consideration shall be common 
and Interdependent, while It Is severable If it is Inherently 
sqsceptible of division and apportionment. 


may render the agreement void.^® 

Subsequent judicial decisions. The contract is to 
be interpreted in accordance with existing judicial 
decisions as to the law and not in accord with sub¬ 
sequent contrary decisions.*^ 8 

Unconstitutional statute cannot enter into a con¬ 
tract without the express assent of the parties; and 
where a provision of a statute is to be read into a 
contract, it falls with the statute when such statute 
is subsequently declared unconstitutional.^^ 

OR DIVISIBLE CONTRACTS 

As a general rule it may be said that a contract 
is entire when by its terms, nature, and purpose it 
contemplates and intends that each and all of its 
parts and the consideration shall be common each 
to. the other and interdependent.78 On the other 


71 . Cal—^EQultabld Bldg. & Loan 
Ass'n V. Wolfangle, 295 P. 388, 111 
Cal-App. 119. 

va, XJ.S.—General Theatres v. Metro- 
Goldwyn-Mayer Distributing Cor¬ 
poration. D.C.C 0 I 0 ., 9 F.Supp. 646. 

7a D.a—Dudley v. Owen, 31 APP- 
D.C. 177. 

74L Conn.-—Huntington Telephone 
Co. v. Public Utilities Commission. 
170 A. 679, 118 Conn. 71. 

N.T.—^Pross V, Excelsior Cleaning & 
Dyeing Co., 179 N.T.S. 176, 110 
Misc, 196. 

Vo person, is piesiunsd to covenant 
against act of sovetelgnty 
Minn.—Summers v. Midland Co., 209 
N.W. 323, 167 Minn. 463, 46 A.L.R. 
816. 

Kssentlal attrlbntea of sovereign 
power are deemed written into every 
contract. 

N.T.—In re Scott’s Estate, 286 N.T. 

S. 138, 168 Misc. 481. ' 

Pa.—Malone v. Hayden, 197 A, 344, 
329 Pa. 213. 

75. U.S.—^In re Missouri Pac. R. Co., 
D.C.MO., 7 r.Supp. 1, certiorari 
granted U. 8. v. Bankers’ Trust 
Co., 65 S.Ct 146, two bases, 893 
U.S. 648, 79 L.Ed. 652, affirmed 
66 S.Ct 407, 294 U.S. 240, 79 L.Bd. 
886, 96 A.L.R. 1362. 

Payment in gold 

One contracting for payment of 
debt in gold is deemed to have done 
so knowing that congress might pro¬ 
vide that debt should be payable in 
different medium of exchange.—In re 
Missouri Pac. R. Co., supra. 

76. U.S.—Mercantile Trust & Depos¬ 
it C^i; V. Columbus, C.C.Ga., 161 P.. 
136, reversed on other grounds 31 
S.Ct 106, 218 U.S. 646, 54 L.Bd. 
1193. 
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Ky.—Graves County Water Co. v. 
Llgon, 66 S.W. 725, 112 Zy. 776, 
28 Ky.L. 2149. 

77. N.T.—People v. Coler, 69 N.B. 
716, 166 N.T. 1, 82 Am.S.R 606, 
62 L.RA. 814, affirmed 67 N.T.S. 
701, 66 App.Dlv. 98. 

Ohio.—Cleveland v. Clements Bros. 
Constr. Co., 66 N.E. 886, 67 Ohio St. 
197, 93 Am.S.R 670, 69 L.R.A. 775. 
—Palmer v. Tingle, 46 N.E. 813, 66’ 
Ohio St. 423. 

71k U.S.—First Seattle Dexter Hor¬ 
ton Nat. Bank v. Commissioner of 
Internal Revenue, C.CJV., 77 F.2d 
46, 48, quoting Coipns gnrls— 
Canister Co. v. Wood & Sellck, Inc., 
aCJLN.J., 73 F.2d 312, 814, citing 
Corpus Juris—'Traiman v. Rappa- 
port, aC.A.Pa., 41 F.2d 336, 71 A. 
L.R 476—Obear-Nester Glass Co. 
V. Lax & Shaw, C.(lA.MOn 11 F.2d 
240. 

Arlz.-Waddell v. White, 78 P.2d 490. 
Cal.—Sterling v. Gregory, 85 P. 806, 
149 Cal. 117—Palmer v. Fix, 286 P. 
498, 104 CaLApp. 662, quoting Cor- 
pus juris. 

Colo.—^Bond-Connell Sheep ft Wool 
Co. V. Snyder, 188 P. 740, 742, 68 
Colo. 288, citing Corpus JUxls. 
Conn.—^Hartford-Connecticut Trust 

Co. V. CambeU, 111 A. 864, 867, 96 
Cohn. 399. 

Idaho.—^Harshbarger v. Rankin, 293 
P. 327, 329, 60 Idaho,^24, citing Oor^ 
pus Juris. 

Iowa—Quarton v. American Law 
Book Co., 121 N.W. 1009, 148 Iowa 
617, 82 L.RA..N.S., 1. 

Mo.—^Asadorlan v. Sayman, 238 B.W. 
467, 476, quoting Corpus Juris— 
Enapp V. Strauss, 68 S.W.2d 806, 
807, 227 Mo.App. 822, quoting Cor¬ 
pus Juris. 

N.T.—Rogers v. Graves, 5 N.T.S.2d 
967, 264 App.Div. 467. 
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Okl.—Snyder v. Noss, 226 P. 319, 99 
Okl. 142. 

S.C.—Packard ft Field v. Byrd, 51 
S.B. 678, 78 S.C. 1, 6 L.RA.,N.S., 
547. 

Tex.—Markham Irr. Co. v. Brown, 
CoraApp., 292 S.W. 868, 867, cit¬ 
ing Corpus Juris, and reversing, 
Clv.App., 286 S.W. 674, modified 
on other grounds, ConnApp., 296 
.S.W. 866—Wellington Railroad 

Committee v. Crawford, ComA-pp., 
216 S.W. 161, 166, quoting Corpus 
Juris—Texas Co. v. Waggoner, 
Civ.App., 239 S.W. 354, 859, quoting 
Corpus Juris. 

Utah.—^National Bank of the Repub¬ 
lic V. Price, 234 P. 231, 237, 65 Utah 
67, quoting Corpus Juris. 

18 aj. p 661 note 49. 

Wmilar expressions 

(1) “Entire contract" is a contract 
the consideration of* which is entire 
on both Bides.—^Dixon v. Smyth Sales 
Corporation, 166 A. 103, 110 N.J.Law 
459. 

(2) Where the entire fulfillment of 
the contract Is contemplated by the 
parties as the basis of the arrange¬ 
ment, the contract Is treated as in¬ 
divisible.—Rogers V. Graves, 6 N.T.S. 
2d 967, 264 App.Dlv. 467. 

(3) Contract is “entire," when one 
party’s promise is conditioned on 
other party’s entire performance.— 
Wagner v. Q. Qaudig ft Blum Cor¬ 
poration, 228 N.T.S. 139, 223 App.Dlv. 
254. 

(4) An "entire contract," In Its le¬ 
gal interpretation, is an uncondition¬ 
al agreement for the whole of the 
several articles or number or quanti¬ 
ty of goods contracted for, and pro- 
eludes by its terms, and equally by 
the plain intention of the parUest 
aU idea of divisibility.—Bradford ft 
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hand, it is the general rule that a severable con- each set embracing performances which are the 

tract is one which* in its nature and purpose is sus- agreed exchange for each other.81 

ceptible of division and apportioiment.^® A con¬ 
tract may be indivisible in certain aspects or for Ordinarily when one party contracts to do cer- 
certain purposes, although divisible in other aspects tain work or to perform certain services, and the 

or for other purposes.*® Thus a contract may be other to pay a certain price for the same, the con- 

entire in the sense that there is but one agreement tract is to be regarded as entire,** while an agree- 

covering all the terms, and divisible in the sense ment to do several things at several times is to be 

that performance is divided into different gproups, regarded as divisible.** Likewise, if there is a 


Carson v. Montgomery Furniture Co., 
92 S.W. 1104, 116 Tenn. 610, 9 L.R.A., 
N.S., 979. 

(5) An "entire contract” Is one In 
whictx. In the intention of the parties, 
full and complete performance on the 
one part constitutes the considera¬ 
tion for' performance on the other. 
Tex.—^Fessman v. Barnes, CIv.App., 

108 S.W. 170, 171. 

Wis.—Widman v. Gay, 80 N.W. 460, 
104 Wis. 277. 

(6) Contract Is entire when prom¬ 
ises of both parties are interdepend¬ 
ent and relate to same subject— 
Williams Hardware Co. v. Phillips, 
153 S.B. 147, 109 W.Va. 109. 

79. XJ.S.—Canister Co. v. Wood & 
SeUck, Inc., C.C.AJT.J., 73 F-2d 
812, 314, citing Corpus Juris—Tral- 
man v. Bappaport C.C.A.Pa, 41 
r.2d 836, 338, 71 A-L.R. 476, citing 
Corpus Juris. 

Aria.—WaddeU v. White, 78 P.2d 
490. 

Cat—Sterling v, Gregory, 85 P. 306, 
149 CaL 117—^Benchley v. Durkee 
Famous Foods, 17 P.2d 1020, 1021, 
128 Cal.App. 604, citing Corpus Ju¬ 
ris—Palmer V. Fix, 286 P. 498, 
,600, 104 CaJLApp. 662, quoting Cor¬ 
pus Juris. 

Conn.—Hartford-Connecticut Trust 

Co. V. CambeU, 111 A. 864, 96 Conn. 
399. 

Mo.—Knapp v.* Strauss, 68 S.W.2d 
805, 807, 227 MoApp. 822, quoting 
Corpus Juris—Green v. Security 
Mut. L. Ins. Co., 140 S.W. 326, 169 
MoApp. 277. 

Neb.—Reichert v. Mulder, 286 N.W. 
680, 682, 121 Neb. 11, citing Corpus 
Juris. 

N.T.—Rogers v. Graves, 5 N.T.S.2d 
967. 971. 264 AppJ>lv. 467, citing 
Corpus Juls. 

S.C.—Packard & Field v. Byrd, 61 
, SJl 678, 78 S.G 1. 6 L.RA.Jf.S., 
647. 

Tex.—Wellington Railroad Commlt- 
,, tee V. Crawford, Com.App., 216 S. 
W. 161, 166, quoting Ocoims Jtuis 
—Texas Co. v. Waggoner, Clv.App., 
bs) S.W. 864, 859, quoting Corpus 
’ Juris. 

18 aj. p 661 imte 60. 
fl^uiiar esq^cessions 
(1> A severable contract is a oon- 
tr^ust liable, limply to be severed,— 
NorringtOB v. Wright, aCJPa., 6 F. 


768, 771, affirmed 6 S.Ct 12, 116 U.S. 
188, 29 L.Ed. 366. 

(2) “Severable or divisible con¬ 
tracts" are, in legal effect independ¬ 
ent agreements about different sub¬ 
jects, although made at same time.— 
Swinney v. Continental Bldg. Co., 
Mo., 102 S.W.2d 111. 

<3) A "severable contract” is one, 
the consideration of which is, by its 
terms, susceptible of division and ap- 
portlonment.—Bradford & Carson v. 
Montgomery Furniture Co., 92 S.W. 
1104, 1109, 115 Tenn. 610, 9 L.R.A, 
N.S., 979. 

BOl U.S.—^En re Marshall’s Garage, 
C.C.AVt, 63 F.2d 769—Ireland v. 
Craggs. aCA-Fla., 56 F.2d 785— 
Cosden Oil Co. v. Scarborough, C. 
CATex., 55 F.2d 684. 

Tex.—^Read v. Gibson & Johnson. 
Civ.App., 12 S.W.2d 620, error dis¬ 
missed. 

8L Masa—Blanchl Broa v. Gen- 
dron, 198 N.E. 767, 107 AL.R. 963. 

Cal.—^Bartholomae Oil Corpora¬ 
tion V. Oregon Oil & Development 
Co., 288 P. 814, 106 CaLApp. 67. 
N.J.—Dixon V. Smyth Siles Corpora¬ 
tion, 166 A 108, 110 N.J.Law 469. 
Ohio.—Donaldson v. Sutherland Mfg. 
Co., 6 Ohio N.P.,N.S., 426, affirmed 
Sutherland Mfg. Co. v. Donaldson, 
86 N.E. 1183, 78 Ohio 6L 399, 63 
Wkly.KBuL 83. 5 Ohio L.R. 614, 

9 CJ. p 713 notes 47-60—13 C.J. p 
661 note 61. 

Contracts entire 

(1) Contract for excavation work. 
—^People V. Fidelity & Deposit Co. 
of Maryland, 206 N.W. 157, 282 Mich. 
288. 

(2) Contract for repair of barga 
—Olllnger & Bruce Dry Dock Co. v. 
James Gibbony & Co., 81 So. 18, 202 
Ala. 616. 

(3) Contract for repair of garaga 
specifying in j^etail work to be dona 
such as repairing roof and fixing 
walls for certain price, and provid¬ 
ing that payment should be made 
when work was completed.—Clark v. 
Till, 172 So. 188, 177 Miss. 89L 

(4) -Contract, to furnish for the 
use of the county cleric a complete 
and correct record index system at 
a stipulated price for each entry.- 
Fancher v. Board of Com'rs of Grant 
County, 210 P. 287, 28 NAL 179. 
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(5) Contract to lighter and store 
all cement arriving for promisee 
during year at so much per tea— 
Hughes V. Rendle Corporatioa 171 
N.E. 236, 271 Mass. 208. 

(6) Contract under which capital 
was advanced for organization of 
chain of grocery stores, calling in 
part for personal servlcea—Carver 
V. Fitzsimmons, 42 P.2d 1066, 6 CaL 
App.2d 320. 

(7) Contract, whereby deceased 
agreed to pay claimant five dollars 
a week If she remained with him as 
housekeeper as long as he lived.— 
Schultz V. Andrus’ Esb&te, 190 N.W. 
88, 178 Wla 868. 

(8) Contract whereby sales mana¬ 
ger agreed to devote his full time in 
selling oil burners to Interest of 
sales corporation on salary and com¬ 
mission basis.—^Dlxon v. Smyth Sales 
Corporation, 166 A 103, 110 N.J.Law 
469. 

(9) Contract wherein plaintiff 
agreed to furnish defendants a cer¬ 
tain quantity of orushed stone for a 
fixed price per cubic yard, at a stated 
rate per day.—^Prautsch v. Rasmus¬ 
sen, 118 N.W. 416, 417, 183 Wis. 181. 

(10) Employment contract con¬ 
taining provisions fixing pay and 
promising future employment as 
manager: — McGilchrlst v. F. W. 
Woolworth Co., 7 P.2d 982, 138 Or. 
679. 

(11) House construction contract 
—Helnse v. Howard, 138 A 266, IBS 
Md. 380. 

(12) Original agreement employ¬ 
ing theater manager for fifty per cent 
of profits, and additional agreement 
providing one quarter of ■ promts 
should ge to manager’s estate In 
case of death.-—Goodwin v. Cabot 
Amusement C!o., 149 A 674, 129 Ma 
86 . 

(13) Where architect contracted to 
furnish plans and specifications and 
estimates, qf costs of building and 
one sum waij to be paid for entire 
services, the contract was entlra—‘ 
Collins V. Frazier, 98 BE. 188. 28 Ga. 
App. 236. 

83. Idaho.—Schlleff v. Bistline, 16 
- P.2d 726, 62 Idaho 852. 

Kan. — Phillips Petroleum Co. v. 

Skinner, 86 P.2d 968, 969, 140 Kan. 
. 418, citing Coxpiui Jtzia. 
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single assent to a whole transaction involving sev¬ 
eral things or kinds of property, a contract is en¬ 
tire;** but if there is a separate assent to each of 
the several things involved it is divisible.*® Fur¬ 
thermore, the entirety or severability of a contract 
may be considered to depend on whether the-whole 
quantity, service, or thing is the essence of the 
contract;*® or whether two or more promises are 


so interdependent that the parties would not have 
entered into one without the other ;*^ or whether 
the contract could be completed in part only, and 
recovery had therefor.** However, it is very dif¬ 
ficult to lay down a rule which will apply to all 
cases, and consequently each case must depend very 
largely on the terms of the contract involved.** 


Ky.—Koppers Co. v. Asher Coal Min¬ 
ing Co.. 11 S.W.2d 114, 226 Ky. 492. 
Pa.—In re Byrne’s Estate, 186 A. 187, 
189, 122 Pa.Super. 413, citing Cor¬ 
pus Juris. 

Wash.— Kenworth Sales Co. v. Salan- 
tino, 281 P. 996, 154 Wash. 286. 

13 C.J. P 661 note 62. 

Ooatraot to build four bungalows 
for stated sum each was a “severa¬ 
ble contract”—AgniflU v. Lagna, 267 
P. 706, 204 Cal. 262. 

84 , Del.—Orensteln v. EUihn, 119 A 
444, 12 Del.Ch. 876, reversing Kahn 
V. Orensteln, 114 A. 166, 12 Del. 
Ch. 844. 

Oontraot containing a plnzalUy of 
promises is Indivisible, If the prom¬ 
ises are assented to as a single 
•^bole.—Manhattan Life Ins. Co. v. 
Prussian Life Ins. Co., CCA.N.T., 
296 F. 39. 

86. N.J.—Dixon V, Smyth Sales Cor¬ 
poration, 166 A. 103, 110 N.J.Law 
469. 

86. Arln—Waddell v. White, 78 P.2d 
490. 

Ga.—Scott V. Hall. App., 192 S.B. 
920—^Bums v. Mitchell, 191 S.E. 
870, 66 Ga.App. 862—Glass v. 
Grant. 167 S.E. 727, 46 GaApp. 

' 327—Dolan v. Llfsey, 91 S.E. 918, 
19 Ga.App. 518. 

N.M.—Fancher v. Board of Com’rs 
of Grant County, 210 P. 287, 28 N. 
M. 179. 

87. Aria.—Leeker v. Marcotte, 16 P. 
2d 969, 41 Arln 118. 

Nev.—Llnebarger v. Devine, 2l4 P. 
632, 47 Nev. 67, rehearing denied 
217 P. 1101, 47 Nev. 67. 

Xatual covenants 

Where mutual covenants go to 
vhole consideration on both sides, 
they are mutual covenants, but 
where they go only to part, and rec- 
, ompense may be had In damages, 
contract Is divisible. — Paramount 
Famous Lasky Corporation v. Na¬ 
tional Theatre Corporation, C.C.A 
Va., 49 F.2d 64. , 

8& Miss.—Clark v. Till, 172 So. 188, 
177 Mias. 891. 

88. Cal.—Wayhrlght v. Meek, 265 P. 
870. 90 CahApp. 18. 

Idaho.—Shaw Supply Co. v. Morgan, 
282 P. 492, 498, 48 Idaho 412, cit¬ 
ing Oorpns - Juris—Spokane Cattle 
Loan Co. v. Crane Creek Sheep 
Go., 280 P. 772^ 89 Idaho 801. 
Mo^wlnney v. Continental Bldg. 


Co., 102 S.W.2d 111, 120, Quoting 

Corpus Juxid—Knapp v. Strauss, 

68 S.W.2d 805, 807, 227 Mo.App. 

822, Quoting Corpus Juris. 

N.D.—Soderstrom v. White, 279 NW. 

306. 

Ohio.—^Donaldson v. Sutherland Mfg. 

Co., 6 Ohio N.P..N.S.. 425, affirmed 

Sutherland Mfg. Co. v. Donaldson, 

85 N.E. 1133, 78 Ohio St. 399, 53 

Wkly.L.Bul. 83, 6 Ohio L.R. 614. 
Tex.—Texas Co. v. Waggoner, Civ. 

App., 239 S.W. 354, 859, Quoting 

Corpus Juris. 

13 C.J. p 562 note 68. 

Bntire contraots 

(1) Contract for sale of foreign 
patent rights to machines.—Obear- 
Nester Glass Co. v. Lax, C.C.A.M 0 ., 
11 P.2d 240. 

(2) Lease of advertising privileges 
on signs and panels on building.— 
Lewis v. SheU Oil Co., 29 P.2d 418, 
220 CaL 80. 

(3) Contract appointing distribu¬ 
tors for manufacturer’s product to 
advertise, solicit, and sell product 
for commissions as exclusive agents, 
containing provision that all adver¬ 
tising must be submitted to manu¬ 
facturer for censoring.—^Palmer v. 
Fix, 286 P. 498, 104 CalJlpp. 562. 

(4) Portion of contract compro¬ 
mising pending action In considera¬ 
tion of stated amount—Sbaw Supply’ 
Co. V. Morgan, 282 F. 492, 48 Idaho 
412. 

(6) Contract for conveyance of 
real property.—Luster v. Whitlock, 
262 S.W. 572, 203 Ky. 405. 

(6) Contract to deposit sum in 
bank to another’s account to be spent 
by bjin for development of lands 
owned or controlled by depositor 
stating no time within which the 
money must be spent—^Potter v. 
Starratt 126 N.E. 656, 285 Mass. 
325. 

^ (7) Contract between street rail¬ 
way and' union.—Polk v. Cleveland 
Ry. Co., 161 N.B. 808, 20 Ohio App. 
317. 

(8) Contract between an electric 
light company and a mill company 
whereby the mill company furnished 
a site for an electric plant and cer¬ 
tain machinery and agreed to deliv¬ 
er to the electric light company Its 
mill waste for fuel, and the electric 
/vMfwp ATi y agreed to install electric 
jnachlnery in the sdll and to famish 
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electricity and steam heat therefor. 
—Sunset Shingle Co. v. Northwest 
Electric & Water Works, 203 P. 978, 
118 Wash, 416. 

(9) Contract to furnish prizes In 
trade contest, together with services 
of organizer.—^Loveland v. Reese Co., 
177 P. 719, 105 Wash, 204. 

Sevexabla oontraets 

(1) Agreement for commissions 
for seenring loan and agreement Ibr 
additional compensation on sale of 
bonds.—Waybright v. Meek, 266 P. 
370, 90 CaLApp. 18. 

(2) Agreement of purchase and 
for laying carpet — HBlman v. 
Lazovsky, 209 IlLApp. 469. 

(8) Agreement to loan in consid¬ 
eration of stock and agreement to 
employ'—HIllje v. Tri-Clty EquIp- 
ment Co., Iowa 275 N.W. 880. 

(4) Contract by owners of uncom¬ 
pleted club building to pay defunct 
club’s bonds, owned by persons be¬ 
coming members of new club, if con¬ 
tract rcQulrements as to total paid 
membership were met by certain 
date, and owners' contract with all' 
applicants for membership to com¬ 
plete building and open club on pay¬ 
ment of stated sum by each of re¬ 
quired number of membera—Swln- 
ney V. Continental Bldg. Co., Mo., 102 
S.W.2d 111. 

(5) Contract containing covenant 
by seller of Interest In corporate 
business not to engage In like busi¬ 
ness within territory served by cor¬ 
poration and covenant that such ter¬ 
ritory encompassed all within two 
hundred miles from corporation’s 
main office.—^North Shore Dye House 
y. Rosenfleld, 166 A. 846, 68 R.L 279. 

(6) Contnuit compromising pend¬ 
ing action and providing for dual 
settlement of controversy over cer¬ 
tain property-—Shaw Supply Co. v, 
Morgan. 282 P. 492, 48 Idaho 412. 

(7) 'Contract for advertising space 
in theater providing for payment in 
weekly installmenta—^Byren & Well 
V. French & Keeley, 157 A. 867, 108 
Pa.Super. 678. 

(8) Contract for employment of 
architect providing that one thou¬ 
sand dollars shoQld be paid to him 
on completion of acceptable prelimi¬ 
nary drawings, and that. If his serv^ 
ices were not availed of thereafteir, 
he should be paid one thousand five- 
hundred dollars addltlonaL—Moiiacb 
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§ 331 

A contract is not entire and indivisible because 
embraced in one instrument and signed by the same 
parties,® 0 nor is it severable because embraced in 
more than one instrument,® ^ nor because only par¬ 
tially to be performed within the state,®® and sepa¬ 
rable additions will not convert an original entire 
contract into a separable contract unless so intend¬ 
ed.®® A contract in the alternative has been held 
not severable.®* 

Where a contract is entire the whole contract 
stands or falls together.®® 

The question of whether or not a contract is 
entire may arise in one of several ways: (1) As 
to the sufficiency of a consideration on the one 
side to support two or more covenants on the 
other, (2) In connection with the effect of an il¬ 
legal covenant upon the remaining valid covenants 


in the contract. (3)' In connection with the statute 
of frauds upon a contract some of whose covenants 
are within the scope of the statute. (4) In connec¬ 
tion with an attempt to affirm part of a voidable 
contract and to ratify the rest (5) In connection 
with questions of performance, in cases in which 
certain covenants have been performed substantial¬ 
ly and others have not. (6) In connection with the 
effect of a judgment upon certain covenants as 
merging the remaining covenants of the contract.®® 

§ 332. Intention 

Primarily the Intention of the parties controls In 
determining the divisibility of a contract. 

Primarily the question of whether a contract is 
entire or severable is one of intention, to be de¬ 
termined from the language which the parties have 
used and the subject matter of the agreement.®? 


V. People's Nat Bldf., 293 P, 648, 114 
CaLApp. 182. 

(9) Contract for sand and gravel 
lease and purchase of tractor on 
leased land.—Burkhart v. Brown¬ 
field, Tex.Clv.App., 33 S.W.2d 886. 

(10) Contiaet giving defendant 
option to buy plaintiff’s lease and 
equipment and providing that after 
such deal defendant would employ 
plaintiff.—^Benchley v. Durkee Fa¬ 
mous Foods, 17 P.2d 1020, 128 Cal. 
App. 604. 

(11) Contract of employment of 
stenographic reporter hy corporation 
engaged In such business containing 
provisions to the effect that, If she 
obtained appointment to official posi¬ 
tion as reporter, parties should agree 
on division of fees, and that she 
would not compete with employer In 
certain territory for five years after 
termination of contract—Sarco Co. 
of New Jersey v. Gulliver, 129 A. 899, 

3 N.J.Mlac. 641, affirmed 131 A. 928. 
99 N.J.Eq. 482. 

(12) Contract reciting sale of one- 
half Interest In store fixtures to one 
party and one-fourth Interest to an¬ 
other.—Ayres V. Nopoulo^ 216 N.W. 
258, 204 Iowa 881. 

(18) Contract to furnish brick re¬ 
quired by a contractor to construct 
sidewalks for a city, the price to be 
paid monthly for those furnished 
during the month, as they were used. 
—Iowa Brick Mfg. Co. v. Herrick, 
102 N.W. 787, 126 Iowa 721. 

(14) Contract to lease drilling' 
equipment from owner for design 
nated rental and to employ owner 
thereof as driller.—Walters v. U. S. 
Fidelity & Guaranty Co. of Balti¬ 
more Hd., 288 F. 1044, 35 N.H. 4. 

(16) Contract whereby defendant 
was to pay plaintiff stated amounts 
per month for three years for “bul¬ 
letin Knt“—Bridges v. Bamsey Sign 


Service Co., 179 S.E. 404, 60 Ga.App. 
683. 

(16) Contract whereby plaintiff 
agreed to haul ties from named place 
and defendant agreed to pay for 
hauling from two places.—Stroup v. 
Pearce, 288 P. 627, 87 Colo. 486. 

(17) Deposit securing lessee’s per¬ 
formance of lease of olive packing 
house was Independent of contract 
to purchase olives from growers 
owning majority of lessor corpora¬ 
tion’s stock.—Drew v. Lindsay Nat 
Bank, 262 P. 822, 88 Cal.App. 60. 

(18) Lease of apartment by which 
lessor sold furaiture and furnishings 
on premises. — Hayden v. Collins, 
TTtah, 68 P.2d 223. 

(19) License agreement to use 
patented oU-cracklng process, agree¬ 
ments for construction of plants, and 
contract guaranteeing plant would 
work effectively.^—Champlin Refining 
Co. V. Gasoline Products Co., C.C~A. 
Me., 29 F.2d SSL 

(20) Notes executed by corpora¬ 
tion and made payable to stockhold¬ 
er for amount of assessment made 
by corporation, and Indorsed by 
stockholder and given to another 
stockholder, who had advanced the 
money for payment of the assess¬ 
ment—Sommer v. Nakdimen, C.C.A. 
Ark., 97 P.2d 716. 

(21) The agreement of the maker 
of a note given for the price of 
corporate stock duly issued to the 
maker is separable from an agree¬ 
ment on his part to reimburse direc¬ 
tors of the corporation if they would 
pay the amount of the note and take 
it tip—Ramsay v. CrevUn, Colo., 264 
F. 818, 166 C.CJL 259. 

(22) New note executed hy brother 
and administrator of deceased maker 
of original note was a distinct con¬ 
tract collateral to original undertak- 
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Ing.—^Briscol V. American Southern 
Trust Co., 4 S.W.2d 912, 176 Ark. 401. 
90. Mass.—^Bianchl Bros. v. Gen- 
dron, 198 N.B. 767, 107 A.L.R 968. 
Mo.—Knapp v. Strauss, 68 S.W.2d 
806, 807, 227 Mo.App. 822, .quoting 
Corpus iTiixla. 

Tex.—^Texas Co. v. Waggoner, Civ. 
App., 239 S.W. 364, 369, quoting* 
Corpus Juris. 

18 C.J. p 562 note 64. 

9L Mo.—Knapp v. Strauss, 68 S.W. 
2d 805, 807, 227 Mo..^p. 822, quot¬ 
ing Corpus Juris. 

Tex.—(Carpenter v. Southern Prop¬ 
erties, Civ.App., 299 S.W. 440— 
Texas Co. v. Waggoner, Clv.App., 
289 S.W. 354, 359, quoting Corpus 
Juris, 

13 C.J. p 662 note 65. 

92. Tex.—^Texajs Co. v. Waggoner, 
Civ.App., 239 S.W. 864, 369, quot¬ 
ing Corpus Jhris. 

18 C.J. p 662 note 56. 

93. Mass.—Rich y. Aranclo, 178 N. 
B. 748, 277 Mass. 310, 82 A.L.R. 
313. 

Ohle.—Condon v. H. C. Hazen Con¬ 
tracting Co., 170 N.B. 870, 122 Ohio 
St 100. 

94. Mo.—WolfskUI V. Wells, 134 S. 
W. 51, 164 Mo.App. 802—Andrews 

V. Broughton, 78 Mo.App. 179. 
Ohio.—Howard v. Brower, 37 Ohio 

St 402. 

96. Ga.—Bums v. MltcheU, 191 S.B. 
870, 66 Qa.App. 862—Dolan v. Llf- 
sey, 91 S.B. 918, 19 Gu.App. 618. 

961 Wls.—Puller v. RlngUng, 202 N. 

W. 183, 186 Wls. 470. 

97. TJ.S. — National-Ben Franklin 
Fire Ins. Co. v. Stuckey, C-GA-Ga., 
92 P.2d 411—First Seattle Dexter 
Horton Nat Bank v. Commission¬ 
er of Internal Revenue, GC.A., 77 
pjd 46—Ireland v. Graggs, GGA. 
Fla.. 66 F.2d 785—Cosden OU Co. 
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A contract may both in its nature and its terms 
l)e severable and yet rendered entire by the inten¬ 
tion of the parties,®* or, by agreement, express or 
implied, the parties may render divisible a con¬ 
tract which as originally drawn in the first instance 
was entire.®® 


§ 333. Divisibility of Subject Matter 

Divisibility of the subject matter may aid In de¬ 
termining whether a contract Is severable. 

The divisibility of the subject matter of the con¬ 
tract will not determine the entire or severable 
character of the contract,^ although it may often 
assist in determining the intention of the parties * 


V. Scarborough, C.C.A.Tex., 65 F. 
2d 634—Traiman v. Rappaport, C. 
aA.Pa.. 41 F.2d 836, 71 A.L.R. 475 
—Townes V. Townes, 6.C.A.M1S8., 
270 F. 744, 748, quoting Corpus 
Juris. 

ji.riz._Waddell v. White, 78 P.2d 490. 
Ark. — North American Union v. 
Johnson, 219 S.W. 769,' 773, 142 
Ark. 878, citing Corpus Juris. 

CaL—^Lewis v. Shell OH Co., 29 P. 
2d 413, 220 Cal. 80—Pacific Wharf 
& Storage Co. v. Standard Ameri¬ 
can Dredging Co., 192 P. 847, 184 
CaL 21—Stem v. Sunset Road Oil 
Co., App., 190 P. 651, 664, 47 CaL 
App. 834, citing Corpus Juris— 
Sweet V. Watson’s Nursery, App., 
73 P.2d 284—Benchley v. Durkee 
Famous Foods, 17 P.2d 1020, 128 
Cal.App. 604—Palmer v. Fix, 286 P. 
498, 104 Cal.App. 662—Waybright 
y. Meek, 266 P. 370, 90 CaLApp. 18. 
Conn. — Hartford-Connectlcut Trust 
Co. V. Cambell, 111 A. 864, 96 
Conn. 899—City of Bridgeport v. T. 
A. Scott Co., 109 A. 162, 163, 94 
Conn. 461, citing Corpus Juris. 
Del.—Orensteln v. Kahn, 119 A, 444, 
446, 12 DeLCh. 376, citing Corpus 
Juls, and reversing Kahn v. Oren¬ 
steln, 114 A. 166, 12 DeLCh. 844. 
Ga.—Bums V. Mitchell, 191 S.S]. 870, 
56 GaApp. 862. 

Ky.—Myers Bros. v. Hager, 98 S.W. 
2d 86, 266 Ky. 8—O’Bryan v. Men- 
gel Co., 6 S.W.2d 249, 250, 224 Ky. 
284, Citing Corpus Juris—Dorsey v. 
Clarke. 4 S.W.2d 748, 228 Ky. 619. 
Mass.—^Bianchl Bros. v. Gendron, 198 
N.B. 767, 107 A.L.R. 963—Barrows 
V. Puller. 148 N.EL 374, 253 Maas. 
79. 

Mo.—Swlnney v. Continental Bldg. 
Co., 102 S.W.2d 111, 120, quoting 
Corpus Juris—Hagler v. dity of 
Salem, 62 S.W.2d 751, 766. 833 Mo. 
330, citing Corpus Juris—Knapp v. 
Strauss, ‘68 S.W,2d 805, 808, 227 
Mo.App. 822, quoting Corpus Juris. 
Mont—Smith v. Fergus County, 89 
P.2d 193, 98 Mont. 877—Purdln v. 
Westwood Ranch & Live Stock 
Co., 216 P. 826, 67'Mont 653. 
Neb.—Reichert v. Mulder, 286 N.W. 
680, 682, 121 Neb. 11, citing Cor¬ 
pus Juris. 

Nev.—Lineharger v. Devine, 214 P. 
532, 47 Nev. 67, rehearing denied 
217 .P. 1101. 47 Nev. 67. 

N.J.—Siegel V. Smith, 178 A- 776, 
116 N.J.Law 131—Dixon v, Smyth 
Sales Corporation, 166 A. 108, 110 
NJJjaw ^69. 


N.M.—Walters v. U. S. Fidelity & 
Guaranty Co. of Baltimore, Md., 
288 P. 1044, 36 N.M. 4—Fancher v. 

‘ Board of Com’rs of Grapt County, 
210 P. 237, 248, 28 N.M. 179, citing 
Corpus Juris. 

N.Y.—Rogers v. Graves, 6 N.T.S.2d 
967, 264 App.DIv. 467—Brie Beach 
Amusements v. Spirella Co., 178 N. 
T.S. 626, 106 Mlac. 170. 

N.D.—Soderstrom v. White, 279 N. 
W. 806. 

Ohio.—^Donaldson v. Sutherland Mfg. 
Co.. 6 Ohio N.P.,N.S.. 426, affirmed 
Sutherland Mfg. Co. v. Donaldson, 
86 N.E. 1133, 78 Ohio St .399, 53 
Wkly.L.Bul. 88, 6 Ohio L.R. 614. 
Okl.—Snyder v. Noss, 226 P. 319. 99 
OkL 142. 

Or.-^Pettlgrove v. Corvallis Lumber 
Mfg. Co., 21 P.2d 198, 143 Or. 33 
—Loveland V. Lally, 195 P. 819, 
821, 99 Or. 483, quoting Corpus 
Juris—Hodson-Feenaughty Co. v. 
Coast Culvert & Flume Co., 178 
P. 382, 388, 91 Or. 680, citing Cor. 
pus Juris, and rehearing denied 
179 P. 660, 91 Or. 680. 

Pa. — Byren & Well v. French & 
Keeley, 167 A. 867, 103 Pa.Super. 
573. 

S.C.—Packard & Field v. Byrd, 51 S. 

H. 678, 78 S.C. 1, 6 L.HA.,N.S., 647. 
Tex.—Markham Irr. Co. ,v. Brown, 
Com.App., 292 S.W. 883, reversing. 
Civ.App., 286 S.W. 674, modified, 
Com-App., 296 S.W. 866—Champlin 
Refining Co. v. Street CIv.App., 67 
S.W.2d 903—Read v. Gibson & 
Johnson, Civ-App., 12 S.W.2d 620, 
error dismissed — Lancaster v. 
Mebane, CIv.App., 260 S.W. 252— 
Texas Co. v. Waggoner, Civ.App., 
239 S.W. 364, 

Va.—^Eschner v. Bschner, 181 S.B. 
800, 802, 146 Va. 417, citing Corpus 
Juris. , 

9 C.J. p 718 notes 44-48, 63—18 C.J. 

p 562 notes 68, 69. 

Tjxm single term or sentence 
Whether contract is divisible, or 
Is entire, cannot be /determined by 
single term or sentence, unless by 
surrounding circumstances It Is 
shown that intention of parties was 
that contract should be entire and 
indivisible.—Clark v. Till, 172 So. 
188, 177 Miss. 891. 

98. U.S.—^Townes v. Townes, CLCAl. 
Miss., 270 P. 744, 748, quoting 
Corpus Juris. 

Arin—Waddell v. White, 78 P.2d 490. 
Mo.—Knapp v. Strauss, 68 S.W.2d 
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805, 808, 227 MoJLpp. 822, quoting 
Corpus Juris. 

Or.—Loveland v. Lally, 196 P. 819, 
821. 99 Or. 483, quoting Corpus 
Juris. 

Tex.—Texas Co. v. Waggoner, Civ. 
App., 239 S.W. 354, 359, quoting 
Corpus Juris. 

Va.—^Eschner v. Bschner, 181 S.B, 
800, 802, 146 Va. 417, quoting Cor¬ 
pus Juris. 

13 C.J. p 563 note 60. 

99. Ala.—Partridge v. Forsyth, 29 
Ala. 200. 

Pa.—East Union Tp. v. Comrey, 9 A. 
290, 6 Pa.Cas. 320. 

L Arii-Waddell v. White, 78 P.2d 
490. 

Iowa.—Lookle v. Baker, 218 N.W. 
483, 206 Iowa 21. 

Mo.—Knapp v. Strauss, 68 S.W.2d 
805, 808. 227 Mo.App. 822, quoting 
Corpus Juris. 

Ohio.—Donaldson v. Sutherland Mfg. 
Co., 5 Ohio N.P.,N.S., 426, affirmed 
Sutherland Mfg. Co. v. Donaldson, 
86 N.E. 1133, 78 Ohio St. 899. 58 
Wkly.L.BuL 83, 6 Ohio L.R. 614. 

Or.—Pettigrove v. Corvallis Lumber 
Mfg. Co., 21 P.2d 198, 143 O:. 33. 

Va.—Bschner v. Bschner, 181 S.B. 
800. 802, 146 Ya. 417, quoting Coiv 
pus Jufls. 

National Knitting Co. v. Bou¬ 
ton & Germain Co., 128 N.W. 624. 
141 WIs. 63. 

18 C.J. p 563 note 61. 

Agreemsut to laouder materials 
was not severable merely because It 
was divisible to extent of each mate¬ 
rial named.—^Nickel v. Zeltz, 154 N.B. 
769, 268 Mass. 282. 

BnUdlag 3iiat«ial contract 
When material Is furnished for 
construction of a building, although 
ordered furnished at different times, 
if separate parts form an entire 
whole, and are so connected as to 
show that parties , intended they 
should form one complete transac¬ 
tion and constitute one account the 
entire transaction constitutes a sin¬ 
gle contract—Sherhondy v. Tulsa 
Boiler & Machinery Co., 226 P. 664, 
99 OkL 214. 

8b Aria—Waddell v. White, 78 P.2d 
490. 

Mo.—Swinney v. Continental Bldg, 
Co., 102 S.W.2d 111, 120, citing 
Corpus ^liils—Knapp v. Strauss, 
58 S.W.2d . 805. 808. 227 MoJkPP. 
822, quoting Ck>rpns Juris. 

N.M.— Fancher v. Board of Com'rs 
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§ S34 

§ 334. Apportionment of Consideration 

Apportionment of consideration Is a test of the divisi¬ 
bility of a contract. 

A test of severability which has frequently been 
applied is to the effect that, if the consideration is 
single, the contract is entire, but if the considera¬ 
tion is either expressly or by necessary implica¬ 
tion apportioned, the contract will be regarded as 
severable,* although this test will not necessarily 
prevail over other provisions of the contract show¬ 
ing a contrary intent of the parties.'* So, where the 
portion of the contract to be performed by one party 
consists of several and distinct items, and the price 
to be paid is apportioned to each item according to 
the value thereof and not as one unit in a whole or 
a part of a round sum, the contract will ordmarily 


be regarded as severable;* and this rule applies, al¬ 
though the contract may in a sense be entire, if 
what is to be paid is clearly and distinctly appor¬ 
tioned to the different items as such and not to them 
as parts of one whole.® However, the fixing of a 
price per unit for the ascertainment of the compen¬ 
sation for performance of the contract as a whole 
will not render the contract severable.'^ 

§ 335. Construction by Parties 

Construction by the parties Is Important In determin¬ 
ing the divisibility of a contract. 

Acts of the parties m treating the contract as 
entire or severable have an important bearing on 
its construction.® However, a declaration in the 


of Grant County, 210 P. 237, 848, 
28 N.U. 179, citing Oorpua Jtulfl. 

Or.—^Pettigrove v. CorvalUa Lumber 
Mfg. Co., 21 P.2d 198, 143 Or. 83. 

Va.—^Eschner v. Bachner, 131 a.E. 
800, 802, 148 Va. 417, quoting Cor¬ 
pus Juris. 

Wia.—National Knitting Co. v. Bou¬ 
ton & Germain Co.. 128 N.W. 624, 
141 Wla. 68. 

18 C.J. P 668 note 62. 

& “C.B.—Canister Co. v. Wood & Se- 
llcfc, Inc., CCJLN.J., 78 F.2d 812, 
814, citing CoipiLB Juris—^Traiman 

V. Rappaport, C.ClA.Pa., 41 P.2d 
836, 71 A.L.R. 475. 

Ala.—City of Albany v. Spraglns, 93 
So. 803, 808, 208 Ala. 122, quoting 
Corpus Juris. 

Arlz.—^lieeker y. Marcotte, 15 F.2d 
969, 41 Arlz. 118. 

CaL—Mott V. Wright, 184 P. 517. 622, 
48 CalApp. 21, quoting Corpus Ju¬ 
ris. 

DaL—Orenatein v. Kahn, 119 A. 444, 
446, 12 Del.Ch. 376, citing Corpus 
Juris, and reversing Kahn v. Oren- 
steln, 114 A- 166, 12 Del.Ch. 844. 

Idaho.—Harahbarger v. Rankin, 298 
P. 827, 329, 50 Idaho 24, citing Gorw 
pus Juris: 

Ind.—Thompson v. Fesler, 128 N.E. 
188, 74 IncLApp. 80. 

Iowa.—Peek v. New Tork Life Ins. 
Co., 219 N.W. 487. 206 Iowa 1287. 

Ky.—^Koppers Co. v. Asher Coal Min¬ 
ing Co., 11 S.W.2d 114, 226 Ky. 492. 

Mo.—Swlnney v. Continental Bldg. 

' Co., 102 S.W.2d 111, 120, citing Oor^ 
poB Juris—Elnapp v. Strauss, 68 S. 

W. 2d 806, 808, 227 MoAupp. 822, 
quoting Corpus Juris. 

Neb.r-^Bames v. Barker, 202 N.W. 
' 489, 432. 118 Neh. 118, dttng Qorw 
pus Juris. 

KAO^FIwoheir v. Board of Com'rs of 
Gctaat County. 210 P. 237, 248, 28 
-NJC 179, dtlng Corpus Jiuila 

N.X).—Schultz V. Truax, 205 i7.W. 286, 
289; 61 NJ), 218, dtlng Coxpns Jo- 
Xls. ' ' 


Or.—^Pettlgrove v. Corvallis Lumber 
Mfg. Co., 21 P.2d 198, 200, 143 Or. 
33, quoting Corpus Juris—^Love¬ 
land v. Warner, 204 P. 622, 624, 
108 Or. 638, quoting Corpus Juris, 
Pa—Dayhoff v. Masland, 29 PaJDlat 
893. 

Tex.—Read v. Gibson & Johnson, 
CIvApp., 12 S.W.2d 620, error dis¬ 
missed. 

1 C.J. p 1109 note 78 fdj—18 C.J. p 
563 note 63. 

The MyitTig znadk Of a di. 

vialblo contract Is that it admits of 
apportionment of the consideration 
on either side to correspond to the 
unascertained consideration on the 
other side.—Garman v. Hoover, 95 
FaSuper. 203. 

4. Aria—Waddell v. White, 78 P.2d 
490. 

Ark.—Carr v. Hahn & Carter, 202 S. 

W. 685, 188 Ark. 40L 
Del—Orensteln v. Kahn, 119 A. 444, 
446, 12 DeI.Ch. 876, dtlng Corpus 
Juris, and reversing Kahn v. Oren- 
stein, 114 A. 165, 12 Del.Ch. 844. 
Mo.—Knapp v. Strauss, 68 S.W.2d 805, 
808, 227 Mo.App. 822, quoting Cor¬ 
pus Julia 

N.J.—^Dixon V. Smyth Sales Corpo¬ 
ration. 166 A. 108, 110 N.J.Law 459. 
Or.—^Pettlgrove v. Corvallis Lumber 
Mfg. Co., 21 P.2d 198, 200, 148 Or. 
33, quoting Corpus Juris—Love¬ 
land V. Warner, 204 P. 622, 624, 108 
Or. 688, quoting Corpus Juris. 
Pa—Producers’ Coke Co. v. Hillman, 
90 A. 144, 243 Pa 818. 

Wia—National Knitting Co. v. Bou¬ 
ton & Germain Co., 123 N.W. 624, 
141 Wla 68. 

6k Aria—LoganbillV. Zook, 8 P.2d 
273, 274. 38 Aria 540, dtliig Cot- 
pus Jurla 

CaL—Sweet v. Watson’s Nursery, 
App., 78 P.2d 284—Waybright v. 
Meek, 265 P, 870, 90 CaLApp. 18— 
Mott V. Wright, 184 Pi 517, 622, 
48 CaLApp. 21, quoting Corpus Jn- 


Ind.—Weil V. Stone, 69 N.E. 698, 700. 

83 lnd.App. 112, 104 Am.S.R. 248. 
Ky.—^B. R, C. Bottle Co. v. Peaslee- 
Gaubert Co., 224 S.W. 468, 469, 189 
Ky. 28, dtlng Corpus Juris. 

Mo.—State ex rel. Dolman v. Dickey, 
281 S.W. 582. 685, 288 Mo. 92, cit¬ 
ing Corpus Jurla 

N.T.—^Ming V. Corbin, 87 N.B. 105, 
142 N.T. 384, 840—Wagner v. G. 
Gaudig & Blum Corporation, 228 N. 
Y.S. 189, 228 App.Div. 264. 

Okl.—Bridges v. Lahman, 256 P. 698, 
124 Okl. 220. 

Or.—Pettlgrove v. Corvallis Lumber 
Mfg. Co., 21 P.2d 198, 200, 148 Or. 
83, quoting Corpus Juris—Love¬ 
land y. Warner, 204 P. 622, 624, 
103 Or. 638, quoting Corpus Jurla 
WVa—^Regent Waist Co. v. 0. J. 
Morrison Department Store Co., 
106 S.B. 712, 714, 88 W.Va 803, dt¬ 
lng Corpus Juris. 

9 C.J. p 714 notes 54-56—18 C.J. p 
568 note 66. 

6. Mo.—State ex rel. Dolman v. 
Dickey, 2S1 S.W. 582, 586, 288 Mo. 
92, citing Corpus Jurla 

Or.—^Pettlgrove v. Corvallis Lumber 
Mfg. Co., 21 P.2d 198, 200, 143 Or. 
83, quoting Corpus Juris—Love¬ 
land V. Warner, 204 P. 622, 624, 
108 Or. 688, quoting Corpus Jurla 
W.Va—Regent Waist Co. v. 0. J. 

' Morrison Department Store Co.. 
106 S.E. 712, 714, 88 W.Va 803, cit¬ 
ing Corpus Jurla 
18 aJT. p 563 note 66. 

7. N.M.—^Fancher v. Board of 
Com’rs, 210 P. 237, 248, 28 N.M. 
179, dtlng Corpus Jurla 

Or.—Pettlgrove v. Corvallis Lumber 
Mfg. Co., 21 P.2d 198, 200, 143 Or. 
33, quoting Oorpua Juris. 

Pa—Cambria Car & Foundry Co. v. 
Royal Qnemahoning Coal Co., 6 Pa 
Diet & Co. 264, 266, quoting Cor- 
pps Joria , . 

18 C.J. p 668 note 67. 

8L CaL—Carstens Packing Co. v. 
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contract that it is divisible is but an aid to construc¬ 
tion and will not justify a court in declaring a 
clause divisible when, considering the entire con¬ 
tract, it obviously is not® 

§ 336. Payment in Installments or as Work 
Progresses 

A contract Is not necessarily severable because It 
prescribes Installment payments as the work progresses. 


The fact that a contract provides for payment 
from time to time as the work progresses under the 
contract will not in itself render the contract sev¬ 
erable,^® unless the provision amounts to an appor¬ 
tionment of the consideration to separate portions 
of the work,and this is true of provisions gen¬ 
erally for installment payments under a contracti® 


B. CONBITIONS, WAEEANTIES, AND EXCEPTIONS, OR PROVISOS 


§ 337. Conditions in General 

A condition in a contract Is a clause intended to sus¬ 
pend, rescind, or modify the principal obligation. No par¬ 
ticular form of words Is necessary to Its creation and It 
Is Interpreted In accordance with general rules of con¬ 
struction. 

A conditional contract is an executory contract 
the performance of which depends on a condition.!® 


A condition in a contract is a clause which has for 
its object to suspend, rescind, or modify the prin¬ 
cipal obligation.1^ Express conditions are real con¬ 
ditions actually created by the parties and intended 
by them, whereas conditions implied in law are an 
invention of the courts, created by the law in an 
endeavor to do justice by the parties.i® 


Miller, B1 P.2d 161, 163, 10 CalApp. 
2d 48, citing Oorpas Jiuri8. 

Neb.—Reichert v. Mulder, 285 N.W. 
680, 121 Neb. 11. 

Ps.—^Bendas v. Wiggins, 185 A. 780, 
823 Pa. 182. 

13 aJ. p 664 note 68. 

Tw pleadings 

That plalntllTs prayer for relief 
and pleadings of defendant treating 
contract as entire, constituted prac¬ 
tical construction negativing conten¬ 
tion that contract was severable.— 
Champlln Refining Co. v. Street, Tex. 
CivApp., 67 S.W.2d 903. 

9. ■ TT.S.—Moffat Tunnel .Improve¬ 
ment Dist. V, Denver & S. L. Ry. 
Co., C.C.A.C 0 I 0 ., 46 F.2d 716, modi¬ 
fying, D.C., Denver & S. L. Ry. 
Co. V. Moffat Tunnel'Improvement 
Dist, 86 p.2d 365, and certiorari 
denied Moffat Tunnel Improvement 
Dist V. Denver & 8. L. Ry. Co., 51 
act 485, 283 X7.S. 887, 76 L.M. 
1448. 

10. Cal.—Bartholomae Oil Corpora¬ 
tion V. Oregon Oil & Development 
Co., 288 P. 814, 817, 106 CaLApp. 
67, citing CoiptLS Juris. 

Conn.—McCleave v. John J. Flanagan 
Co., 160 A 805, 306, 116 Conn. 36, 
citing OoipoB Juris. 

Ohio.—Condon v. H. C. Haxen Con¬ 
tracting Co., 170 N.E. 870, 122 Ohio 
St 100. 

Pa.—Cooximonwealth v. Nelson-Ped- 
ley Const Co.. 164 A 383. 308 Pa- 
174—Garman V. Hoover, 96 Pa.Su- 
per. 208. 

Tex.—Wellington Railroad Commit¬ 
tee V. Crawford, Com-App., 216 S. 
W. 161, 156, Quoting Corpus Juris. 
Vt—Pelst V. Richmond, 122 A 420, 
97 Vt 97. 

9 GJ. p 718 note 51, 62^18 CJ. p 
664 ^te 69. 


Contracts not severable 

(1) Contract Is not severable mere¬ 
ly because final installment Is pay¬ 
able from proceeds of anticipated re¬ 
sult unless such payment is condi¬ 
tioned upon happening of result— 
Bartholomae Oil Corporation v. Ore¬ 
gon Oil & Development Co.. 288 P. 
814, 106 Cal.App. 67. 

(2) Owner’s agreement to pay con¬ 
tractor, during construction of build¬ 
ing, seventy-five per cent of value of 
labor performed and material fur¬ 
nished at end of three-week periods, 
did not make contract separable, or 
settlements so made accounts stated. 
—Steere v. FormlUl, 175 P. 806, 38 
Cal.App, 194. 

(8) Building contract providing for 
the payment of gross sum in install¬ 
ments for the construction of a 
finished structure.—^Peist v. Rich¬ 
mond, 122 A 420, 97 Vt 97. 

ll. Mich.—Ringelberg v. Kawaka, 

219 N.W. 598, 242 Mich. 666. 

Xex,—Wellington Railroad Commit¬ 
tee V. Crawford, Com.App., 216 S. 

W. 161. 165, Quotlnx Corpus Juris. 
18 C.J. p 664 note 70. 

BnUdlng contract fixing price at 
actual cost of labor and material, 
plus four thousand dollars fee to 
contractor, providing for payment of 
such fee as work progressed and for 
payment of eighty-five per cent of 
labor and material when permanent 
loan was placed and thereafter as 
work progressed, was not entire con¬ 
tract—Baker Sand & Gravel Co. v. 
Rogers Plumbing & Heating Co., 164 
So. 691, 228 Ala. 612, 102 AL.R. 346. 

In lawer and toad oonstxootion | 
oontraot provision for Installment 
payments of eighty per cent of work 
complete^ 'each month was inde¬ 
pendent covenant breach of which 
gave rise to cause of action by con-, 
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tractor for unpaid installments be¬ 
fore completion of entire work.— 
Magllaro v. Modem Homes, 178 A 
733. 116 N.J.Law 151. 

13. U.S.—Hutchison v. New Toric 
& Pennsylvania Co., etc., Va., 229 
F. 610, 143 C.GA 678. 

Tex,—Young v. Watson, Clv.App., 140 
S.W. 840. 

13 OJ. p 564 note 71. 

13. Tenn.—^Nashville, etc., R. Co. v. 
Jones, 2 Coldw. 574. 

14 CaL—Pedro v. Potter, 242 P. 929, 
197 Cal. 751, 42 AL.R. 1166. 

S.C.—White V. Harby, 179 S.H 671, 
176 S.C. 86. 

12 C.J. p 400 note 97. 

Other definitloiia 

(1) In its proper sense the word 
"condition," in the law of contracts, 
means some operative fact subse- 
Quent to acceptance and prior to dis¬ 
charge, a fact upon which the rights 
and duties of the parties depend.— 
In re Oeflein's Estate, 246 N.W. 109, 
209 Wla. 886. 

(2) As used in contracts general¬ 
ly. the term "conditions" means the. 
propositions, limitations, and exac¬ 
tions which comprise in whole or in 
part the agreement and govern the 
contracting parties, defining what 
they obligate themselves to do or 
not to do.—^Detroit v. Detroit United 
R., 139 N.W. 66, 173 Mich. 814, 822. 

“Oondltlon oonslsteat’' Is a condi¬ 
tion which agrees with all other 
parts of the contracts or which by a 
Just construction can be recohciled 
with every other part—1 Bouvier 
InstNo. 762. 

16k N.T,—Lion Brewery of New 
York City v. Loughran, 226 N.Y.S. 
S56, 131 Mlac. 831, reversed on 
other grounds 229 N.Y.S. 216, 2^8 
AppJ^V. 621. 
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It is not necessary to constitute a condition that 
it be expressed as such;i6 nor is any particular 
form of words necessary to create either a condi¬ 
tion precedent or subsequent, but the question must 
be determined by the intention of the parties,^^ 
whatever may be the order in which the stipulations 
are placed or the manner in which they are ex- 
pressed.18 Ordinarily the word “provided” indi¬ 
cates that a condition follows; but there is no magic 
in the word and the clause following is to be con¬ 
strued from the words employed and from the pur¬ 
poses of the parties gathered from the whole in- 
strument^® It is frequently difficult to determine 
whether a particular stipulation in a contract con¬ 
stitutes a covenant or a condition, it having been 
well said that the difference relates largely to the 
remedy, and if the breach of the agreement per¬ 
tains to the validity of the instrument or is a ground 
for forfeiture it is a condition, while if the remedy 
for a breach is merely an action at law for damages 
the agreement is a covenant.^O 

Conditions in contracts are construed to give ef¬ 
fect to the intent of the parties as gathered from 
the instrument as a whole ,21 and are held to apply 
to antecedent words with which they are connected, 
unless a contrary intent appears, 22 punctuation 

therein aids but does not control their construc¬ 


tion,23 Conditions stating that a thing shall be 
done or a certain thing happen must be taken pri- 
ma fade to be the language of the party who is to 
do the act or in whose knowledge or power the 
event is supposed to be.^^ 

In accordance with the rules considered above 
in § 328, where an unforeseeable and unforeseen 
contingency arises which the parties failed to con¬ 
template, the law will think for them along equita¬ 
ble lines, and will imply such conditions as would 
have been in the minds of the parties had they 
thought of them;35 but no implied condition can 
be inserted as against the express terms of the con¬ 
tract, or to supply a covenant upon which it was 
intentionally silent^B 

§ 338. Conditions Precedent 

A condition precedent may relate to the binding ef¬ 
fect of an agreement or to the duty to perform an exist¬ 
ing contract. The existence of such a condition depends 
upon the intent of the parties as gathered from the words 
they have employed, and it will be Interpreted according 
to general rules of construction. 

A condition precedent in the law of contracts ei¬ 
ther may be a condition which must be performed 
before the agreement of the parties shall become a 
binding contract,27 or it may be a condition which 


le. Wis.—In re Oefleln’s Estate, 245 | 
N.W. 109, 209 Wls. 886. ■ ' 

17. Wls.—In re Oefleln’a Estate, su¬ 
pra. 

18 C.J. p 564 note 73. 

Letter of ptudiassi of ties on 
which plaintiffs claimed privilege 
was not construahle as unconditional 
promise to pay plaintiffs' claim.— 
Carr v. Crow, 120 So. 783, 10 La.App. 
237. 

LlahUlty not conditional 
Contract for payment In one year 
hy collection agency of six thousand 
dollars less sums received by credi¬ 
tor on claims aggregating not less 
than seventy-five thousand dollars, 
did not condition liability on correct 
addresses of debtors and the giving 
to them of service notices.—^Busch 
V. Midland Finance Corporation, C.C., 
A.Mo., 64 F.2d 859, certiorari denied 
Midland Finance Corporation v. 
Busch, 64 S.Ct 64, 290 U.S. 646, 78 
L.Ed. 560. 

18. U.S.—Finlay v. King, Ya., 8 Pet 
“ 846, 7 L.B(i 701. 

18 CJ. p 564 note 74. 

18, Mo.—Trust Co. of St Iiouls 
County V. Phcenix Ins. Co. of Hart¬ 
ford, Conn., 210 S.W. 98. 201 Mo. 

. App. 223. 

ao. lowal—Cavanagh v. Iowa Beer 
. Co., 118 N.W. 866, 136 Iowa 286. 

SDL G^—Motors Mortg. Corporation 


V. Purchase-Money Note Co.. 148 
S.E. 459, 38 Ga-App. 222. 

N.T.—Albert v. Freedman, 171 N.B. 
760, 263 N.T. 608. reversing 237 
N.T.S. 718, 227 App.Div. 781. 

Xn. oontlzigent fee oontraots, word 
'‘recovery” Is used in ordinary sense. 
—^Bell County Board of Education v. 
Lee, 39 S.W.2d 492, 289 Ky. 817. 

In contract for advancsments to 
motion picture mm prodnoer by dis¬ 
tributor, on delivery of films at pre¬ 
scribed intervals, it was held that 
repayment of the distributor therefor 
was conditioned on the producer's 
share of the proceeds derived from 
the sale, distribution, or exhibition of 
the films being sufficient to reim¬ 
burse the distributor.—Educational 
Films Corporation of America v. In¬ 
ternational Film Service Co., 221 N. 
T.S. 880, 129 Mlsc. 870, affirmed 226 
N.Y.S. 818, 222 App.Dlv. 668. 

88. Pa.—Daniels v. Lehigh Portland 
Cement Co., 126 A. 761, 281 Pa. 
363. 

83. Ark.—Gray v. General Const 
Co., 250 S.Wi 342, 158 Ark. 641.. 

84. Tex.—Southern Mortgage Co. v. 
McGregor, ClvJlpp., 279 S.W. 860, 
affirmed,- ComApp., 286 S.W. 1086. 

86. N.T.—^Llon Brewery of New 
York City v. Loughran, 826 N.T.S: 
666, 181 Mlsc. 831, reversed on 
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Other grounds 229 N.Y.S. 216, 228 
App.Dlv. 623. 

Bzistenoe of snbjeot matter 

There Is an implied condition that 
the subject matter of a contract is 
In existence.—Culver v. Haggard, 
Tex.Clv.App., 252 S.W. 1092, affirmed, 
Com.App., 270 S.W. 846. 

a®. CaL—Foley v. Euless, 6 P.2d 
966, 214 CaL 606. 

87. U.S.—U. S. V. Fourth Nat. Bank 
In Wichita, Ean., 88 F.2d 85, 90, 
quoting Coiptu Juris—Yangtsze 
Rapid S. S. Co., Federal Inc., U. S. 
A., V. Deutsch-Aslatische Bank, G 
CLA.Chlna, 69 F.2d 8, 12, quoting 
Ctoxpns JUHs—H urt v. New York 
Life Ins. Co., C.CA.Kan., 61 F.2d 
986, citing Cozpus JozIb, and af¬ 
firming, D.C., 41 F.2d 392, and re¬ 
hearing denied 68 F.2d 453, certio¬ 
rari denied 62 S.Ct 818, 285 U.S. 
641, 76 L.Ed. 984. 

CaL—Williams v. BeUIng, 246 P. 466, 
458, 76 CaLApp. 610, citing Corpus 
Juls. 

Conn.—Mclsaac v. Hale, 182 A. 916, 
917, 104 Conn. 874, citing Ooipns 
Juris. 

Ill.—Crawford v. Abraham Lincoln 
Life Ins. Co., 278 IlLApp. 676. 

Mo.—Globe American Corporation v. 
Miller Hatcheries, App., 110 S.W. 
2d 898, 396, citing Ooxpni Juris. 
Mont—AtlanUc Pacific Oil Co. of 
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must be fulfilled before the duty to perform an ex¬ 
isting contract arises.^^ So such conditions may 
relate either to the formation of contracts or to lia¬ 
bility under them,29 and a condition annexed to an 
express promise to pay a debt may render the prom¬ 
ise to pay conditional without making the debt sub¬ 
ject to the same condition, since a debt with con¬ 
sequent obligation to pay may exist aside from any 
express promise to pay, provided this is the inten¬ 
tion of the parties as gathered from the language 


used, the situation of the parties, and the subject 
matter of the contract*® 

The'question of whether stipulations in a con¬ 
tract constitute conditions precedent is one of con¬ 
struction dependent on the intent of the parties to 
be gathered from the words they have employed 
and, in case of ambiguity, after resort to the other 
permissible aids to interpretation.*! In this con¬ 
nection all provisions of the contract should be 


Montana v. Clas Development Co., 
69 P.2d 7B0, 756, 105 Mont 1. 

Oil—First Nat Bank v. Clay. 177 P. 
115, 117, 74 OkL 112, cltlnff Oorpoi 
Jnxls. 

Or.—Rogers v. Maloney, 165 P. 857, 
85 Or. 61. 

Tex.—Faulkner v. Otto, Civ.App., 280 
S.W. 447. 448, citing OoxpTUi Oiuia, 
12 C.J. P 408 notes 22, 28—13 C.J. p 
664 note 77. 

Other deilnltloiur 

(1) Where the undertaking on one 
side is in terms a condition to the 
stipulation on the other, that la, 
where the contract provides for the 
performance of some act, or the hap¬ 
pening of some event, and the obli¬ 
gations of the contract are naade to 
depend on such performance or hap¬ 
pening, the conditions are conditions 
precedent 

TJ-S.—New Orleans v. Texas & P. R. 
Co« La.. 18 S.CL 876, 883, 171 U.S. 
812. 48 L.Ed. 178. 

La.—State ex rel. Fitzpatrick v. 
Grace, 175 So. 666. 663, 187 La. 
1028. 

N.C.-Jenkina v, Myers, 188 S.E. 629, 
582, 209 N.C. 308. 

(2) "Condition precedent” is one 
which must be performed before es¬ 
tate can be vested or enlarged.— 
Gypsy Oil Co. v. Bacoe, 268 P. 906, 
126 OkL 8, certiorari denied 48 S.Ct 
112, 275 U.S. 498. 72 L.Ed. 893. 

(8) "Condition precedent” is such 
as must happen or be performed be¬ 
fore right can accrue to enforce ob¬ 
ligation dependent on happening or 
performance thereof. — Bums v. 
American Nat Ins. Co., Tex.Com. 
App., 280 S.W. 762, afElrmlng Ameri¬ 
can Nat Ins. Co. v. Bums, Clv.App., 
273 S.W. 889. 

TTnaer a statute so providing, a 
"condition precedent” in a contract 
requires performance by one party 
before performance by the other par¬ 
ty.—Mutual Ben. Health & Accident 
Ass’n v, Hulme, 197 S.E. 85, 57 Ga. 
App. 876. 

Ooveauut dlstliigiiishea 
(p One of the distinctive features 
of a covenant which distinguishes it 
from a.condition precedent is that 
when it goes only to a part of the 
consideration, nonperformance is not 
a defense if tfie breach of thq cove¬ 


nant may he paid for in damages.— 
B. F. Schleslnger & Sons v. Kohler 
& Chase, 284 P. 244, 103 Cal.App. 195. 

(2) A covenant as distinguished 
from a condition precedent is an 
agreement of one of the parties to a 
contract to act or forbear to act in 
a certain specified way.—Relnert v. 
Lawson, Tex.Clv-App-, 113 S.W.2d 293. 
98, U.S.—^Yangtsze Rapid S. S. Co., 
Federal Inc., U. S. A., v. Deutsch- 
Aslatische Bank, C.CA.China, 59 F. 
2d 8, 12, quoting Ck>ipiis Juris— 
Hurt V. New York Life Ins. Co., 
C.C.AKan., 51 F.2d 936, 938, citing 
Corpus and affirming, D.a, 

41 F.2d 392, and rehearing denied 
53 F.2d 453, cerUorari denied 52 3. 
Ct 813, 285 U.S. 541, 76 L.Ed. 934. 

Idaho.—^Blson v. Jones, 245 P. 95, 96, 

42 Idaho 349, citing Oorptu Juris. 
Mich.—Keyworth v. Wiechers, 263 N. 

W. 57, 67. 278 Mich. 847, citing 
Corpus Ju^ 

Tenn.—Mack v. Hugger Bros. Const 
Co., 10 Tenn.App. 402, 419, quoting 
Corpus Jnrls. 

18 C.J. p 666 note 78. 

Similarly aipressed 
Where “the undertaking on one 
side is 'in terms’ a condition to the 
stipulation on the other ... we 
have a condition precedent."—^Malden 
Knitting Mills v. U. S. Rubber Co., 
Mass., 16 N.E.2d 707, 710. 

S9. Or.—^Hoffman v. Employer's Lia¬ 
bility Assur. Corporation, 29 P.2d 
667, 146 Or. 66. 

Luau ooutraot entered into on as¬ 
sumption that a second lien shall he 
sold created a condition precedent 
to liability thereunder.—Southern 
Mortgage Co. v. McGregor, Tex.Civ. 
App., 279 S.W. 860, affirmed. Com. 
App., 286 S.W. 1088. 
aa N.T.—Masoloni v. L B., Miller, 
Inc., 184 N.B. 473, 261 N.T. 1, re¬ 
versing 267 N.T.S. 1001, 236. App. 
Div. 688. 

31. U.S.—Taugtsze Rapid S. S. Co., 
Federal Inc., U. S. A., v. Deutsch- 
Aslatlache Bank, C.aA.Chlna, 69 
F.2d 8, 12, quoting Corpus Juris— 
Hambly v. Delaware, M. & V. R. 
Co.. C.C.DeL, 21 F. 541. 

Ala.—^Hancock v. Oliver, 154 So, 671, 
572, 228 Ala. 648, citing Corpus JU. 
rls. 

Conn.—Mdsaao v. Hale, 182 A. 916, 
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917, 104 Conn. 374, citing Corpus 
Juris—Fisk V. Shore Line Elec¬ 
tric Ry. Co., 87 A. 876, 87 Conn. 
209. 

Ga.—^Brenard Mfg. Co. v. Kingston 
Supply Co., 95 S.R 1028. 22 Ga. 
App. 280. 

Idaho,—^Elson v. Jones, 246 P. 95, 42 
Idaho 349 ; 

IlL—See Alabama Marble Co. v. 

Stevens, 205 IlLApp. 405. 

Mass.—Malden Knitting Mills v. U. 

S. Rubber Co., 16 N.E.2d 707. 

N.J.—Board of Education of City of 
Wildwood V. Richmond Const Co., 
105 A. 220, 92 N.J.Law 496. 

Okl.—Gypsy Oil Co. v. Escoe, 258 P. 
906, 126 Okl. 3, certiorari denied 48 
S.CL 112, 275 U.S. 498, 72 L.Ed. 
393. 

9 C.J. p 706 note 76 [a], p 910 note 
8 [a]—13 C.J. p 665 note 81. 
Farticulaz words tumeoessary 
Conditions precedent to a recov¬ 
ery under a contract are usually cre¬ 
ated by such phrases as "on condi¬ 
tion,” or "provided that,” "so that” 
and the like, but such expressions 
are not necessary if the contract is 
of such a nature as to show that 
parties Intended to provide for a 
condition precedent—Globe Ameri¬ 
can Corporation v. Miller Hatcheries, 
Mo.App., 110 S.W.2d 898. 

A proviso In a oostraot creates a 
condition precedent in the absence 
of anything in the contract to show 
that such was not the intention of 
the parties.—Southern Colonization 
Co. V. Derfler, 76 So. 790, 73 Fla. 924, 
L.RA.1917P 744. 

Nouperformanoe of condition pre¬ 
cedent must annul contract in toto, 
otherwise condition is a condition 
subsequent—^Del Monte Dress Co. v. 
Royal Indemnity Co., 277 N.T.S, 11, 
164 Misa 761, affirmed 274 N.Y.S. 
1019, 242 AppJDlv. 766. . 

Conditions precedent 

(1) Abliity,to pay.—American Uni¬ 
versity V. Todd. DeLSuper., 1 A.2d 
595. 

(2) Approval by corporation.—^Al¬ 
fred M. Best Co. V. Goldstein, Conn., 
1 A.2d 140. 

(3) Carrying out trust—^Fredricks 
V. Near, 246 N.W. 537, 260 Mich. 627. 

(4) Completion of building by 
specified time and obtaining and ex- 
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wad and interpreted together,32 and it is not ma¬ 
terial in what part of the instrument the conditional 
stipulation appears, if in its nature one act must 
necessarily precede the other.ss While the courts 
may not turn a condition precedent into an inde¬ 
pendent agreement,®^ they aw disinclined to con¬ 
strue stipulations in a contract as conditions pre¬ 


cedent, unless compelled to do so by language of 
the contract plainly expressed, where so to do would 
result in injustice.35 

As is the case with other provisions of the con¬ 
tract, as indicated above in § 295, conditions pre¬ 
cedent are to be construed m accordance with the 
true intent and meaning of the parties.36 


liiblting certiflcates from the build¬ 
ing and tenement house departments 
to that effect—Hopewell Bldg. Co, 
V. Callan, 198 N.T.S. 604, 200 App. 
Div. 688. 

(6) Delivery of vesaeL—Tangtsse, 
Rapid S. S. Co., Federal Inc., U. S. 
A., V. Deutsch-Asiatlsche Bank, C.C. 
A-Chlna, 69 F.2d 8. 

(6) Future selection of cattle by 
creditor.—^Posner v. Dale & Son, 8 
La.App. 677. 

(7) Presentation of written state¬ 
ments of amount of work performed 
during preceding half month.—Bar- 
rls V. Atlas Rock Co., 6 P.2d 670, 118 
CaLApp. 606. 

(8) Production of spedfled amount 
of business annually.—Boswell v. Se¬ 
curity Life Ins. Co., 26 Ohio Cir.Ct, 
N.S., 386. 

(9) State of repair of auxiliary 
heating system in hotel—Sterling v. 
Gardner, 247 P, 462, 189 Wash. 409. 

StipnlaUons not conditions precedent 

(1) Clause in building contract for 
we^y payments in accordance with 
advance money agreement entered 
Into with third person.-Marshall v. 
Troncellltl, 96 Pa.Super. 67. 

(2> Clause In contract to operate 
department in store, requiring store 
to give notice of delinquent accounts. 
—R F. Schleslnger A Sons v. Kohler 
& Chase, 284 F. 244, 103 CalApp. 196, 

(8) Completion of "commercial 
outlets" was not a condition prece¬ 
dent to payment under a stipulation 
for payment on completion of con- 
traqtual outlets and not later than 
sixty days from first payment—^Ea- 
som V. General Mortg. Co., 281 P. 
614, 101 CaLApp. 186. 

(4) Covenant going to only part 
of consideration.—Southern Surety 
Co. V. MacMillan Co., CiOA-Okl., 68 
F.2d 641, certiorari denied Sonthem 
Surety Co. of New York v. MacMil¬ 
lan Co., 63 S.Ct 18, 287 U.S. 617, 77 
UEd. 636. 

(5) Payment of notes was not a 
coi^dltion precedent to' performance 
nu^r a contract whereW plaintiff 
agreed to send prospectus setting 
forth the merits of defendant's stock 
id '^e hundred thirty-one thousand 
six' hnnfdrafi' of its clients for a oon- 
stAsratton of a specified amount, to be 
peiUl hr fihc hundred dollar cash pay- 
metat two<'thousand dollars. In four 
meothl]^, InatsUments of five hundred 
doilaii each, iwesenteA hy; four five ] 


hundred dollar notes, and the "bal- • 
ance on affidavits that such one hun¬ 
dred twenty nine thousand eight 
hundred fifteen letters have been 
mailed.”—^Bureau of Investigated 
Values V. Murphy, 188 N.Y.S. 259. 

(6) Promise by plaintiff to hold 
down third person. In contract 
whereby defendant agreed to pay for 
merchandise furnished to third per¬ 
son by plaintiff.—^Pate v. Woodville 
Mercantile Co., Tex.Civ.App., 229 S. 
W. 916. 

(7) Provision In contract for serv¬ 
ices that plalntlfCs should furnish 
statement of expenses.—McNeal v. 
Foreman, 3 P.2d 683, 117 CaLApp. 
155. 

(8) Provision in suhcontraot for 
hanllng matedals, permitting con¬ 
tractor to delay payments to sub¬ 
contractor until after contractor's 
receipt of money.—^Morrison v. Syca¬ 
more Canyon Gravel Co., 288 P. 84. 
102 CalApp. 586. 

(9} Receipt of one million dollars 
by defendant was not a condition 
precedent to payment of plaintiff un¬ 
der defendant's contract to pay 
plaintiff one hundred thousand dol¬ 
lars when realized from defendant's 
agreement for sale of invention to 
third party, Invention not to he sold 
for less tJban one million dollars.— 
Wolfort V, Orloft 261 N.Y.S. 46, 287 
App.Div.178. 

(10) Stipulation requiring per¬ 
formance of work within specified 
time and providing liquidated dam¬ 
ages for delay.—^Inland Const Co. v. 
City of Pendleton, 242 P. 842, 116 Or. 
668 . 

(11) In contract whereby son re¬ 
conveyed ‘ land to father, provision 
that when it was sold he should be 
repaid certain sum, and tlmt sale and 
settlement should be made In two 
years, did not make sale of the land 
a condition precedent to payment— 
Ter&es v. Edmonds. 208 N.W. 624, 
202 Iowa'206. 

32. OkL—Gypsy Oil C!o. v. Escoe, 

268 P. 906, 126 Okl. 8, certiorari 

denied 48 aCt 112, 275 U.S. 498, 

72 LuEd. 898. 

3a Mass.—Malden Knitting MUls 

V. U. a Rubber Co., 16 N.E.2d 707. 

3*. Mesa-Malden Knitting Mills 

V. U. S. Rubber Co., supra. 

aa U.S.—Southern Surety Co. v. 

MacMillan Co., C.aA.OkL, 68 F. 

2d 6il, certiorari denied Southern 
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Surety Co. of New York v. Same, 
63 act 18, 287 U.S. 617, 77 L.Bd. 
536—United Autographic Register 
Co. v. Wight GCJLMo., 272 F. 
546. 

Cal.—San Diego Const Co. v. Man- 
nix. 166 P. 825, 176 Cal. 648. 
CJonn.—Finlay v, Swlrsky, 181 A. 
420, 108 Conn. 624, 

La.—Schexnayder v. Capital River¬ 
side Acres, 129 So. 189, 170 La. 
714. 

Or.—Kelp Ore Remedies Corporation 
V. Brooten, 277 P. 716, 129 Or. 867. 
B.L—Marra v. Colaluca, 182 A. 6, 7, 
citing Corpus juris. 

18 C.J. p 569 note 19. 

In donbtfnl oases courts construe 
provisions of contracts as covenants 
rather than conditions precedent— 
Murphy v. Schuster Springs Lumber 
Co.. Ill So. 427, 216 Ala. 412. 

Words of eontraot, rsqnlxlng per- 
foxmanoe of act, which is also sub¬ 
ject matter of promise by party 
bound, will not be construed as cre¬ 
ating condition, but, in absence of 
such promise, they will be so con¬ 
strued,—Southern Surety Co. v. Idao- 
Millan Co., aC.AOkL, 68 F.2d 541, 
certiorari denied Southern Surety Co. 
of New York v. MacMillan Co., 63 S. 
Ct 18, 287 U.S. 617, 77 L.Ed. 636. 

A clause la a buUdlag oontnut re¬ 
quiring the contractor to replace de¬ 
fective work is to he viewed, not as 
a condition, but as independent and 
collateral, when the defect Is trivial 
and Innocent—Jacob & Youngs v. 
Kent 130 NJL 938, 230 N.Y. 656. de¬ 
nying reargument 129 N.E. 889, 280 
N.Y. 239, 23 A.1^R. 1429, which af¬ 
firmed 176 N.Y.S. 281, 187 AppJ)lv. 
100 . 

36. U.S.—Yaagtsze Rapid S. S. Co., 
Federal Inc., U. S. aI, v. Deutsch- 
Asiatlsche Bcmk, fin A. nhiTtA, 60 
F.2d 8, 12, quoUng Oorpns JnxlSr 
Tex.—Kennedy v. McMullen, Civ. 

App., 89 S.W.2d 168, error refused. 
Wyo. —^Paclflc-Wyoming Oil Co. v. 
Carter on Co., 226 P. 193, 81 Wyo. 
314, rehearing denle4 228 p. 284, 81 
Wyo. 462. 

9 C.J. p 910 note 8—18. GJ. p 566> 
note 88. 

Pwrtloiilar ooaUtlona oonsULezed 
(1) Clause in a contract for equip¬ 
ment of plant' with automatic sprin¬ 
kling sirstem that should damage be 
caused to property a claim therefor 
must he made in writing.-United 
Equipment Co. v. D. T. Bohon Ca, 
268 8.W. 27, 208 Ky; 627. 
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§ 339. Conditions Subsequent 

A condition subsequent Is one which, If performed 
or violated, as the case may be, defeats the contract. 
No precise words are necessary to create such a con¬ 
dition although the Intent to do so must appear. 

A condition subsequent is one which, if perform¬ 
ed or violated, as the case may be, defeats the con¬ 
tracts^ While the intent to create a condition sub¬ 
sequent must appear expressly or by clear implica¬ 
tion, no precise words are necessary,and the 
fact that a promise is made depending on a con¬ 
dition subsequent does not aifect its validity.88 

Conditions subsequent, as provisions for forfei¬ 
ture, are considered infra § 407. 

§ 340. Suspensive Conditions 

Suipenslve conditions arise under the civil law and 
are equivalent to conditions precedent at common law. 

Under the dvil law a condition attached to an ob¬ 
ligation whereby the obligation does not take effect 
until a certain event happens is a suspensive condi- 
tion.**^ Such a condition is the equivalent of a con¬ 
dition precedent at common law,^ and may be ei¬ 
ther express or implied.^^ 


§ 341. Impossible or Repugnant Conditions 

Impossible or repugnant conditions are Inoperative. 

A nonsensical or repugnant condition will be in¬ 
operative and will not change or materially affect 
the contract,and the same is true of a condition 
which is impossible or insensibk.44 However, if 
any sense or certainty may be made of the condition, 
it is held that both the obligation and the condition 
must stand so conditions precedent, not impossi¬ 
ble within themselves, are binding, although by sub¬ 
sequent events performance may become impossible 
without fault of the promisor.^® 

§ 342. Warranties 

Warranties are agreements collateral to the main 
purpose of the contract. No precise words are necessary 
to create them, but the Intent to do so must appear. 
They are Interpreted In accordance with general rules 
of construction. 

The term “warranty” has been defined as mean¬ 
ing an agreement which refers to the subject mat¬ 
ter of the contract, but which is collateral to its 
main purpose, not being an essential part of it, ei¬ 
ther from the nature of the case or ihe agreement 


(2) Condition In contract to loan 
money for purchase of theatre that 
plaintiff maJte It a going concern.— 
Bothery v. Lowe, 124 A. 868, 144 Md. 
40S. 

(J) Contractor’s order on loan hro- 
her to pay debt on completion of 
building.—Norton v. W. L. Macatee 
ft Sons, TexComJlpp., 16 S.W.2d S17, 
reversing, Civ,App., 10 S.W.2d 794. 

(4) Perfection of arrangement for 
organising a hanh and buying out 
another hank and retirement of an 
individual from the latter.—Edwards 
T. Roberts, Tex.Clv»&.pp., 222 S.W. 
278. 

(6) Provlalon In contract for In¬ 
stallation of sprinkler system giv¬ 
ing rise to liability for rentals when 
subscriber becomes entitled to In¬ 
surance credits.—^Automatic Sprin¬ 
kler Corpoiatlon of America v. 
Greenspan Bros. Co., 156 A. 426, 108 
N.J.Law 116, 

(6) Provision in a contract involv¬ 
ing a transfer of title of land to de¬ 
fendant, and an agreement by him 
to reoonvey it upon payment of sums 
advanced by him, to the effect that 
he would reimburse plaintiffs for ex¬ 
penditures made on account of the 
premises if he disturbed their pos¬ 
session.—Onofrio V. Clrusuolo, 147 

«A 86, 109 Conn. 621. 

(7) Stipulation In a building con¬ 
tract requiring legal proof that the 
contractor had performed the work 
and paid for the materials.-Finley 
T. Pew. 205 P. 810, 28 Wyo. 842, re¬ 
hearing denied 206 P. 148, 28 Wyo. 
142. 


87. U.S.—State-Planters' Bank ft 
Trust Co. V. First Nat Bank of 
Victoria, aCJLVa., 76 F.2d 627, 
680, quoting Corpus Jnxls. 

Or.—^HoflCman v. Employer's Liabil¬ 
ity Assur. Corporation, 29 P.2d 567, 
146 Or. 66. 

18 C.J. p 666 note 84. 

Other deflnltloiui 

(1) ’’Condition subsequent” refers 
to future event upon happening of 
which obligation becomes no longer 
binding on party in whose favor con¬ 
dition was created if he chooses to 
enforce it—^Lowe v. Copeland, 18 P. 
2d 622, 126 CaLApp. 816. 

(2) “Condition subsequent'' oper¬ 
ates on estates already oreated and 
vested, and rendera them liable to he 
defeated. 

OkL—Gypsy Oil Co. v. Escoe, 268 P. 
906, 126 Okt 8, certiorari denied 48 
S.Ct 112, 276 G.S. 498, 72 L.Ed. 
898. 

TeX.—Colvin v. Tomlinson, Clv.APp., 
298 S.W. 813. 

3 a Cat—Lowe v. Copeland, 18 P. 

2d 622, 126 CaLApp. 815. 

Condlttons subsequent 

(1) 11 a oontract is reduced to 
writing a condition thereof, not ex¬ 
pressed in such writing, to the ef¬ 
fect that the same shall become void 
if not signed by a third person, is a 
condition subsequent.—Glund v. Rou- 
lier, 188 N.W. 186, 108 Neb. 689, re¬ 
versed on other grounds 190 N.W. 
220, 108 Neb. 689. 

(2) A contingency stipulated in a 
oontract, on the happening or per- 
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formance of which the contract, al¬ 
ready in effect, may be defeated, 
constitutes a condition subsequent 
— W. N. Claik Co. V, Banner Pack¬ 
ing Co., 12 Ohio App. 87. 
aa Ky,—Consolidated Realty Co. v. 
Richmond Hotel & Building Co., 69 
S.W.2d 986, 268 Ky. 468. 

40. La.—Blaushlld v. Rockhold. 7 
La.App. 709. 

60 C.J. p 1192 note 68. 

Stipulation for sdeotioa of oattle 
in future by creditor is a suspensive 
condition.—^Posner v. Dale & Son, 3 
La.App. 677. 

4L U.S.—New Orleans v. Texas & 
P. R. Co., La., 18 S.Ct 875, 171 U. 
S. 812, 48 LEd. 178. 

4L La.—Blaushlld v. Rockhold, 7 
La.App. 709. 

43, Ky .—Stockton v. Turner, 7 J.J. 
Marsh. 192. 

44b Mias.-Merrin v. Bell, 14 Miss. 
780. 

Wls.—^Racine Coxmty Bank v. Ayers, 
12 Wls. 612. 

13 C.J. p 667 note 93. 

A provlsloxL for a premium or boa- 
us on the happening of an imposslhle 
condition is of no legal consequence. 
—Hells V. Ward, D.aLa., 20 F.Supp. 
614. 

46. Miss.—MerriU v. Bell, 14 Miss. 
780. 

18 aJ. p 667 note 94. 

46. Alft. —McCutohen v. All States 
Life Ins. Cq., 168 So. 729, 229. AlA. 
616. 
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of the parties>7 No particular form of words is 
necessary to constitute a warranty,^ 8 but the lan¬ 
guage employed, when properly interpreted, must 
indicate with reasonable certainty, an intention to 
enter into a contract of warranty, or such intention 
must be clearly implied from the language used and 
the whole situation of the parties.'*® In a proper 
case, as is shown above in § 329, warranties of skill 
and fitness may be implied, but a warranty will not 
be implied where the contract expressly stipulates 
against its existence.®® 

Express warranties are construed according to 
the clear and natural import of the language used, 
as applied to the subject matter of the contract®^ 

The existence of implied warranties in contracts 
other than contracts to sell or sales is not control¬ 
led by provisions of the Uniform Sales Act,®^ and 
the parol evidence rule does not preclude reliance 
upon a warranty implied by law.®® 


§ 343. Exceptions and Provisos 

Exceptions and provisos take out of a contract that 
which otherwise would have been Included therein. They 
are interpreted In accordance with general rules of eon. 
struetlon, and are given effect when their meaning Is 
reasonably certain. 

An exception, as the term is used with reference 
to contracts, is the taking of some part of the sub¬ 
ject matter of the contract out of it,®^ while a pro¬ 
viso is a stipulation added to the principal contract 
to avoid a party's promise by way of defeasance 
or excuse.®® The ordinary oflSce of an exception 
or a proviso is to take out of the contract that 
which otherwise would have been included in it, or 
to guard against misinterpretation.®® Where a pro¬ 
viso does not destroy the original covenant, but 
leaves a portion of it remaining, it is sot void for 
repugnancy.®'^ 

Exceptions and provisos are construed in accord¬ 
ance with the true intention of the parties,®® as a 


■ff. Ohio.—InteT State Vaccine Co. 

V. Redman, 20 Ohio N.R.N.S., 17. 
Or.—Williams v. Ingle, IBS P. 670, 

672, 99 Or. 358. 

13 C.J. p 587 note 95. 

Other deflsltloiu 

(1) A warranty Is "an undertak¬ 
ing or stipulation in writing or ver¬ 
bally, that a certain fact in relation 
to the subject of a contract Is or 
shall be as it Is stated or promised 
to be."—nJonea v. Bankers’ Trust Co., 
D.aN.M., 209 F. 770, 773, reversing 
235 F. 649, quoting Black KD. 

(2) “A warranty Is commonly de¬ 
fined as a stipulation or covenant in 
a contract, Intended to be a part of 
the agreement between the parties, 
but collateral to its main purpose." 
—Jamlnet v. American Storage & 
Moving Co., 84 S.W. 128, 180, 109 Mo. 
App. 267. 

(8) A "warranty" Is an express or 
implied statement of something un¬ 
dertaken as a part of a conUact but 
collateral to-Its object.—Pauls Val¬ 
ley Milling Co. V. Gabbert, 78 P.2d 
685, 182 Okl. 600, 117 A.IaR. 466. 

(4) A warranty is "an engagement 
or undertaking, express or implied, 
that a certain fact regarding the 
subjeqjt of a contract is, or shkil be, 
as It Is expressly or impliedly de¬ 
clared or promised to be."—Christian 
V. City of Eugene, 89 P. 419, 420, 49 
Or. 170, quoting Webster IntD. 

48. Tex.—Perkins & Smith v. Per¬ 
kins & atltt, 272 S.W. 126, 114 Tex. 
' 496. 

Wls.—^Borg V. Downing, 266 IT.W. 
• 182. 221 Wls. 463. 

9 aj. p 705 note $8 [b]. 

Speolfloatloiiji for tunnel prepared 
by railroad company and submitted 
.to tnijnel ,cpntractors, that tunnel 
was expected to be earth and rock 


formation constituted warranty.— 
Sartoris r. Utah Const. Co., C.C.A. 
CaL, 21 F.2d 1. 

49. Tex.—^Perkins & Smith v. Per¬ 
kins & SUIE, 272 S.W. 126, 114 Tex. 
496. 

9 C.J. p 705 note 68 [a] (2). 
Fo waxraiLty 

(1) Provision of contract between 
road contractor and subcontractor 
that “Collin county will furnish all 
material ... for said work” was 
not a warranty or a contractual 
covenant on part of contractors, 
breach of which would subject them 
to liability.—^Perkins & Smith v. 
Perkins & Stlf^ supra. 

(2) Requirement that contractor 
assume responsibility for local con¬ 
ditions In prosecution of work was 
not a warranty that structure erect¬ 
ed according to plans would not col¬ 
lapse.—Southgate v. Sanford & 
Brooks Co., 137 S.E, 485, 147 Va. 554. 

(3) Where the agent of a vaccine 
company employed to vaccinate 
plaintiff’s hogs for cholera called on 
plaintiff's president some time prior 
to the employment and left an ad¬ 
vertising pamphlet containing a form 
of warranty contract, but it was not 
read by plaintiff’s president or ex¬ 
ecuted and did not enter Into the 
subsequent employment there was 
no express warranty.—Simons Brick 
Co. V, Wlglesworth, 198 P. 947, 184 
Cal. 890. 19 A.L.R. 1029. 

ea Ark.—Mitchell Mfg. Co. v. 
Kempner, 105 S.W. 880, 84 Ark. 
849. 

Ky.—Case Threshing Mach. Co. v. 
Dulworth, 287 S.W. 994, 998, 218 
Ky. 637, quoting Corpus Juris. 
Mo.—CroB^ V. NoU, App., 120 S.W. 

2d 189, '192. quoting Corpus Juris. 
N.y.—S. Stroock & Co., Inc., v. Jo¬ 
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seph LIchtenthaJ, Inc., 222 N.T.S. 
5, 6, 129 Mlso. 288, quoting Corpus 
Juris. 

Verbal womuitUs are not tu be 
Implied from written contract—Wis¬ 
consin Live Stock Ass'n v. Bower- 
man, 224 N.W. 729, 198 Wls. 447. 

61. m.—^Lake View v. MacRltchle, 
25 KE. 663, 134 III m, reversing 
80 U1A.PP. 393. 

ChuuwLty of work 
A clause guaranteeing that work 
should remain in good condition for 
one year has the effect of Insuring 
the sufficiency of the plan.— 
View V. MacRltchle, supra, 

Ba Pa.—York Heating & Ventilat¬ 
ing Co. V. Flannery, 87 Pa.Super. 
19. 

6a U.S.—U. S. V. Spearln, Ct.CL, 39 
5.Ct 59, 248 U.S. 182. 63 L.Ed. 166. 
64. KC.—Wilmington, etc., R. Co. 

V. Robeson, 27 N.C. 391. 

28 C.J. p 180 note 6. 

55. Me.—Cassidy v. Royal Exch. 

Assur,, 69 A. 549, 99 Me. 399. 

66 . U.S,—Btoployers’ Liability As- 
Bur. Corp. V. Morrow, Tenn,, 143 P. 
760, 74 C.C.A. 640. ■ 

Tex.—Maryland Casualty Co. v. Tex¬ 
as Fireproof Storage Co., Clv.App., 
69 S.W.2d 826, 827, citing Corpus 
Juris—South Texas Mortg. Co. v. 
Coe, Clv.App., 166 S.W. 419. 

57. N.J.—Bullowa v. Thermold Co., 
176 A. 696, 114 N.J.Law 206, re¬ 
versing 178 A, 925, 12 N.J.Mlsa 
608. 

6 a Mo.—Swinney v. Continental 
Bldg. Co., 102 S.W.2d 111. 
BruoUmsut of club laenibws 
Proviso In contract by owners of 
uncompleted club building to spend 
stated sum for furnishing and equip¬ 
ping It that "3000 eligible persons 



C0NTBACT8 


§344 


17 G.J.S. 

limitation on the lanfuage which precedes them,58 
and are presumed to relate to matters that are rel¬ 
evant to the contract and that would be embraced 
by its terms if not expressly excepted therefrom.so 
It does not follow, however, that the insertion of 
an exception will render it necessary to regard as 
included all other subjects of the same general class 
as that excluded,®! unless the language of the con¬ 
tract leaves it doubtful whether the matter named 


in the exception would otherwise have been within 
its general terms,and, where there is an excep¬ 
tion or reservation of one thing, it is presumed that 
no other exceptions or reservations are intended.®® 

When the meaning of an exception is reasonably 
certain, it must be given effect ;®^ but a proviso in 
a contract which is totally repugnant to the contract 
itself is void.®® 


E. DEPENDENT, INDEPENDENT, AND CONCURRENT COVENANTS AND CONDITIONS 


§ 344. Dependent or Independent Covenants 
and Stipulations 

a. Definitions and distinctions 

b. Determination of character 

a. Definitions and Distinctions 

Agreements are dependent where performance by one 
party is conditioned on, and subject to, performance by 
the other. Covenants or stipulations are independent 
when the consideration of the stipulation on one side is 
a mutual promise on the other, and an actual perform, 
ance or tender Is not required, the remedy on both sides 
being by action. 


Agreements are mutual and dependent where 
performance by one party is conditioned on, and 
subject to, performance.by the other,®® and a party 
who seeks performance must show performance or 
a tender or readiness to perform on his part.®'*' 
Covenants or stipulations are independent when the 
consideration of the stipulation on the one side is 
the mutual promise on the other, and an actual per¬ 
formance or tender is not required, but the remedy 
on both sides is by action.*® Some of the stipula¬ 
tions in an entire contract may be dependent and 


shall, prior to July 1, 1922, be en¬ 
rolled as resident members in the 
manner and each making the pay¬ 
ments and accepted application here¬ 
inafter provided.” required enroll¬ 
ment of that number of resident 
members, making accepted applica¬ 
tions and required payments before 
such date, provision of applications 
that owners should' “proceed to com¬ 
plete and equip” structure on mak¬ 
ing of 8,000 applications by such 
date meaning only that they agreed 
to commence work immediately 
thereafter.—Swlnney v. Continental 
Bldg. Co., supra. 

. Entire proviso in contract must be 
read together.—Cove Irr. Dlst v. 
American Surety Co. of. New York, 
C.C.A.MonL, 42 F.2d 967, reversing 
85 F.2d 933, and certiorari denied 
American Surety. Co, of New York v. 
Cove Irr. Dlst, 61 S.Ct 108, 282 U. 
B. 891, 75 L.Ed. 785. 

69. Tex.—^Prost v. Smith, Clv.App., 
207 'S.W. 392, ■ reversed on other 
grounds Smith y. Frost, Com.App., 

. 264 S.W. 926. 

ea Tex.—Palatine Ins. Go. v. Coyle, 
CivA-pp., 196 S.W. 660, affirmed 
Coyle V. Palatine Ins. Co., Com. 
App., 222 S.W. 973. 

81. U.S.—^Employers' Liability As- 
sur. Corp. v. Morrow, Tenn., 143 
F. 750, 74 C.C.A. 640. 

68 . U.S.—^Employers’ Liability As- 
Bur. Corp. V. Morrow, supra. 

63. Or.—Pendall v. Miller,> 196 P. 
881. 99 Or. 610. 

-64 Tex.—Maryland Casualty Co. v.. 


Texas Fireproof Storage Co., Civ. 
App., 69 S.W.2d 826. 

6Bl Ill.—Pflueger v. Broadway Trust 
& Sav. Bank, 266 IlLApp. 569, af¬ 
firmed 184 N.B. 818, 851 Ill. 170. 

Tex.—Maryland Casualty Co. v. Tex¬ 
as Fireproof Storage Co., Civ.App., 
69 S.W.2d 826, 827, citing Oospns 
juris. 

18 C.J. p 567 notes 3. 4. 

66. U.S.—Roberts v. Steelman, C.C. 
A-N.J., 1 P.2d 180, 182, citing Cor¬ 
pus juris. 

Qa.—^Matthews v. Manhattan Life 
Ins. Co., 189 S.E. 858. 859, 65 Ga. 
App. 204, quoting Corpns JUrfs— 
Blgham v. Bank of Madison, 181 S. 
E. 197, 200, 61 G&App. 643, quot¬ 
ing Oorpus juris. 

N.J.—Higgins V. Whiting, 181 A. 
879, 880, 102 N.J.Liaw 279, citing 
Corpus JUxlB. 

N.C.—First C^rolinas Joint Stock 
Land Bank v. Page, 173 S.E. .812, 
815, 206 N.C, 18. citing Corpus JU^ 
rls. 

Tenn.—^International Correspondence 

. School V. Crabtree, 34 S.W.2d 447, 
448, 162 Tenn. 70, quoting Corpus 
Juris. 

Va.—Miller v. Southern Ry. Co., 108 
S.E. 888, 840, 131 Ya. 239, quoting 
Corpus juris. 

13 C.J. p 667 note 5. 

Untual oouditloBs are to be per¬ 
formed at same time or as agreed 

on by the parties.—Lowery v. May, 

104 So. 6, 218 Ala. 66. 

67. U.S.—Roberts v. Steelman, C.C. 
A.N.J., 1 F.2d 180, 182, citing Cor¬ 
pus juris—Pratt v. Weeks, D.CL 
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I Fla., 1 F.Supp. 963, 957, citing Cor- 

I pns JUrls. 

Fla.—Splker v. Hester. 138 So. 872, 
101 Fla. 286, citing Corpus JUrlSf 
and rehearing denied and modified 
135 So. 602, 101 Fla. 288. 

Ga.—^Matthews v. Manhattan Life 
Ins. Co., 189 S.E. 858, 859, 55 Ga. 
App. 204, quoting Corpus juris— 
Blgham v. Bank of Madison, 181 
S.B. 197, 200, 51 Ga.App. 643, quot¬ 
ing Corpus Juris. 

N.J.—Higgins v. Whiting, 131 A. 879, 
880, 102 N.J.Law 279, clUng Cor¬ 
pus Juris. 

N.Y.—Ave V. Dorsey, 287 N.Y.S. 463, 
227 App.DIv. 372, affirmed 178 N. 
E. 865, 254 N.Y. 557. 

Tenn.—International Correspondence 
School V. Crabtree, 34 S.W.2d 447, 
448, 162 Tenn. 70, quoting Corpus 
Juris. 

Tex.—^Reltaer v. Medlake Develop¬ 
ment Co., Civ.App., 27 S.W.2d 663, 
564, quoting Corpus Juris. 

Va.—^Miller v. Southern Ry. Co., 108 
S.E. 888, 840, 131 Va. 289, quoting 
'Corpus Juris. 

13 C.J. p 568 note 6. 

68. U.S.—McNeal-Edwards Co. v. 
Prank L. Young Co., C.C.A.Mass., 
51 F.2d 699, vacating 42 F.2d 362, 
43 F.2d 99, which modified 35 P.2d 
829, and certiorari granted Frank 
L. Young Co. V. McNeal-Edwards 
Co.. 61 S.Ct 89, 282 U.S. 831, 75 L. 
Ed. 740, reversed on other grounds- 
61 S.Ct 688, 288 U.S. 898. 76 L.Ed. 
1140—Roberts v. Steelman, C.CA. 
N.J., 1 F.2d 180, 182, citing Corpus 
Juris. 

Tex.—Tumor v. Cochran, Clv-App.^ 



others independent, according to their nature and 
the order of performance.®^ It does not follow 
that, because one of the promises in an agreement is 
independent, the other must be so also."^® 

The rules by which the dependence or independ¬ 
ence of covenants is to be determined apply as well 
to writings not under seal.^^ 

b. Determination of Character 

Generally the dependence or Independence of cove> 
nante and stipulations rests on the intention of the par¬ 
ties, to be determined from the whole contract, In ac¬ 
cordance with ordinary rules of construction. In case 


17 C.J.S. 

of doubt the tendency .i« to construe covenants as de¬ 
pendent. 

While the earlier cases recognized exceedingly 
nice and refined distinctions for the purpose of de¬ 
termining the character of covenants,'^^ th'g 

is now thoroughly settled that the question of 
whether or not they are independent or dependent 
rests on the intention of the parties,'^® to be deter¬ 
mined from the sense of the entire contract rather 
than from any particular form of expression,or 
the order in which the stipulations occur in the in¬ 
strument,^5 the order of time in which the intent 
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67 S.W.2d 305, 307, error dismissed, 
cltlna Cox]pn8 JUtls. 

Va.—Miller v. Southern Ry. ‘Co., 108 
S.E. 888, 840, 131 Va. 239, quoting 
Ooxims Jniia. 

IS QJ. p B68 note 7. 

69. Tex.—^Turner v. Cochran, Civ. 
App..' 67 S.W.2d 805, 307. citing 
Corpus Jnzls. 

IS C.J. p 568 note 8. 

“The parties have an undoubted 
right if they please, to make their 
covenants dependent or Independent 
throughout or to make the covenants 
Independent as to one thing, and de¬ 
pendent as to another. They have a 
right to mould their contracts so as 
to suit their mutual convenience and 
Interests; and when the courts can 
ascertain their meaning, they are so 
to construe the contract as to give 
eflCect to that meaning, provided the 
purpose he lawfiU.*'—^Dibble v. David 
Hodes Co., 286 P. 654. 667, 182 Or. 
696, quoting Coxpu Juris. 

Pxorislon for rssoissio& 

A provision In a contract giving 
one party an absolute right of rescis¬ 
sion could not be Independent of the 
subsidiary promlseb, where, by Its 
very nature, It controls and operates 
on theae.--Rlgsby v. Boone County 
State Bank of Lebanon, Ind., Tex. 
CIvJLpp., 241 S.W. 207. 

Oontxaot' not to engage In boslasM 
In a certain vldnlty for a limited 
time Is ancillary to a contract for 
sale of such business.—G-raber v. 
Star Hardware Co, 261 P. 1116, 122 
Kan. 416—Tong v. McArthur, 260 P. 
262, 121 Kan. 870. 

TOl N.Y.—Dey v. Dox, 9 Wend. 129, 
24 Am.D. 187. 

18 C|.J. p 568 note 9. 

71. Ala.—Whitehurst v, Boyd, 8 
Ala. 876. 

Mass.—Johnson v. Heed, 9 Mass, 78, 
6 Am.D. 86. 

Wle.—Kellogg V. Nelson, 6 Wls. 125. 
Tft Kan.—Nance v. Mullikln, 293 P. 
: 490,-491, 181 Kan. 828, quoting Cox. 
, . jm Jtods. 

V. Southern By. Co, 108 
888 . 840, 181 V& 289, quoting 
Ooitpas Juls. 

CJ. p, i^8.B0te 11. 


73. U.S.—Commissioner of Internal 
Revenue v. R J. Darnell, Inc., C. 
CA., 60 P.2d 82—Roberts v. Steel¬ 
man, C.aA.N.J., 1 P.2d 180, 182, 
citing Corpus Juris—Pratt v. 
Weeks, D.C.Pla., 1 P.Supp. 968— 
Townes v. Townes, C.C.A.Miss., 270 
F. 744. 

Ala.—^Murphy v. Schuster Springs 
Lumber Co, 111 So. 427, 215 Ala 
412. 

Fla—^Zambettl v. Commodores Land 
Co.. 186 So. 644, 102 Fla 686— 
Sun City Holding Co. v. Schoen- 
feld, 122 So. 262, 97 Fla 777, fol¬ 
lowed In Santa Barbara Estates, 
Inc., v. Couch, 128 So. 867, 98 Fla 
616. 

Ga—^Brenard Mfg. Co. v. Kingston 
Supply Co., 95 S.E. 1028, 22 Ga 
App. 280. 

Idaho.—^Elson v. Jones, 246 P. 95, 96, 
42 Idaho 349, citing Corpus Juria 

HL—Foreman State Trust & Sav¬ 
ings Bank v. Tauber, ISO N.B. 827. 
348 ni. 280, affirming In re Tau¬ 
ber's Estate, 262 IllA.pp. 614— 
Davis V. V^ey, 4 lU. 284. 

Kan.—Nance v. Mullikln, 298 P. 490, 
491, 181 Kan. 828, quoting Corpus 
Jnrla 

Ky.—Bryant v. Jones, 76 S.W.2d 84, 
265 Ky. 606. 

Mass.—Barry v. Franklnl, l9l N.B. 
661, 287 Mass. 196, 98 A.L.R. 1240. 

Mich.—Palmer v. Fox, 264 N.W. 861, 
274 Mich. 252, 104 A.L.R. 1067. 

Mo.—St Louis Union Trust Co. v. 
Vsn Baalte, 269 S.W. 1067, 214 
MaApp; 172. 

Neb.—Hamilton v. Thrall, 7 Neb. 210. 

N.J.—Com Exchange Nat Bank & 
Trust Co. of Philadelphia v. Tau- 
bel, 175 A. 66, 118 N.J.Law 606. • 

N.M.—Nunllst y. Keleher, 246 P. 904, 
31 N.M. 858, 48 A.L.B. 866—Bren- 
on Mfg. Co. V. Martin & Sweeny, 
196 P. 172, 27 N.M. 74. 

N.T.—Updike V. OsMand Motor Car 
Ca, 242 N.T.S. 829, 229 App.Dlv. 
682—Wagner v. G. Gaudig & Blum 
Corporation. 288 N.Y.S. 189, 283 
App.Div. 264—Cleveland v. dark. 
181 N.Y.S. 756, 191 AppJ51v. 626— 
Updike V. Oakland Motor Oar Oo., 
286 N.Y.S. 118, 134 Mlsc. 234. 

N.C.—Wade v. Lutterloh, 144 8JB. 
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694, 196 N.C. 116—Statesyllle Flour 
Mills Co. V. Wayne Distributing 
Co., 88 S.B. 771, 171 N.C. 708. 

Or.—R. C. A. Photophone v. Slnnott, 

30 P.2d 761. 146 Or. 466—First Nat 
Bank v. Morgan, 286 P. 568, 132 Or. 
515, denying rehearing 284 P. 682, 
132 Or. 616—Dibble v. David Hodes 
Co.. 286 P. 554, 667. 132 Or. 59$. 
citing Corpus Juris. 

Tex.—Investors’ Utility Corporation 
V. Challaoombe, Clv.App., 89 S.W. 

2d 175, 179, citing Corpus Juris. 

Va.—^Miller v. Southern Ry. Co., 108 
8 .E. 888, 840, 131 Va. 289, quot¬ 
ing Corpus Juris. 

9 aj. p 902 note 71—13 dJ. p 668 
note 12. 

WMttini aafL oral provlsloiui 
Whether or not written contract 
for construction of house and oral 
agreement respecting furnishing of, 
and payment for, extra work were 
one contract depended upon intention 
of partlea—^Karz v. Department of 
Professional and Vocational Stand¬ 
ards, 64 P.2d $6, 11 Cal.App.2d 664. 

74t U.S.—Roberts v. Steelman, C.a 
A.N.J., 1 F.2d 180, 182, citing Coj> 
pus Juris. 

Ala-—Lowery y. May, 104 So. 6, 218 
Ala. 66. 

Ga.—^Brenard Mfg. Co. y. Kingston 
Supply Co.. 95 S.E. 1028, 22 Ga. 
App. 280. 

Kan.—Nance y. Mullikln, 293 F. 490, 
491. 181 BAn. 82^, quoting Corpus 
Jturls. 

Ky.—^Bryant y. Jones, 76 S.W.2d 84 
266 Ky. 606. 

Neb.—Hamilton y. Thrall, 7 Neb. 
210 . 

Or.—Dibble y. David Hodes Co., 286 
P. 664, 657, 182 Or. 696, citing 
Corpus JnrlB. 

Va.—Miller v. Southern Ry. Co., 108 
S.E. 888, 840. 181 Va. 289, quoting 
Corpus Juris. 

9 dj. p 902 note 71—18 dJ. p 668 
note 13, 

75. U.S,—Roberts v. Steelman, dd 
A.N.J., 1 F.2d 180, 182, citing Cox^ 
pui Juris. 

Kan.—Nance v. Mullikln, 293 F. 490. ' 
491. 131 Kan. 828, quoting Ooxpos 
Jtuds. 

Or.—Dibble y. David Hodes Go., 281 
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of the transaction requires performance being con¬ 
trolling.*^® This intention must be gathered from 
the contract according to the ordinary rules of con¬ 
struction,on consideration of both its language 
and subject matter.'^® 

In case of doubt covenants will generally be con¬ 
strued as dependent rather than as independent, 
since such a construction ordinarily prevents one 
party from having the benefit of the contract with¬ 
out performance of his own obligations although, 
as is shown above in § 338, the courts are disin¬ 
clined to construe stipulations in a contract as con¬ 
ditions precedent, where to do so would result in 
injustice. So, where one party contracts to do 
work, and another to pay a stipulated price for the 
same, and the labor is capable of a just division and 
apportionment, these stipulations will be considered 
independent, and a full performance not as a con¬ 
dition precedent to any right of action, unless it is 
expressly so stipulated of is strongly implied.®® A 


dependent promise will not, however, be construed 
as independent, for the reason that the parties can¬ 
not be restored to the status quo,®i or because of 
the fact that the contrary construction involves a 
hardship.®® 

Where from the contract it is evident that the in¬ 
tent of the parties is that performance on the one 
side shall not be conditional on the performance on 
the other, the promises will be construed as inde¬ 
pendent.®® 

The rules laid down by Mr. Sergeant Williams in 
a note to an early case®* have, with some additions, 
been repeatedly approved and followed. 

Possible precedence in time. If a time is appoint¬ 
ed for the performance of any act, and such time 
is to arrive or may arrive before the performance 
of the act which is the consideration of the first 
mentioned act, then the covenants are mutual and 
independent)®® unless this is contrary to other intent 


P. 664. 657, 1^2 Or. 696, citing Cor- 
ptu Jnxlfl. 

13 aJ. P 669 note 14. 

7a Ala.— Lowery y. Sfay, 104 So. 6, 
218 Ala. 66. 

Idaho.—Eiaon v. Jones, 245 F. 95. 42 
Idaho 849. 

N.J.—Com Exchange Nat. Bank & 
Trust Co. of Philadelphia v. Tau- 
bel, 175 A. 55. 18 N.J.Law 605. 
Or.—Dibble v. David Hodes Co., 286 
P. 564. 567, 132 Or. 696, citing Oor- 
pss Joiia—^Loveland v. Warner, 
204 P. 622, 108 Or. 688, rehearing 
denied 206 F. 298, 108 Or. 688. 

18 C.J. p 669 note 15. 

77. Miss.—New Orleans & N. E. R. 
Co. y. Foplaryille Sawmill Co., 96 
So. 467, 132 Miss. 767. 

Mo.—St. Louis Union Trust Co. v. 
Van Raalte, 259 S.W. 1067, 214 Mo. 
App. 172. 

Or.—R. C. A. Photophone v. Slnnott. 
SO P.2d 761, 146 Or. 466—Dibble 
y. David Hodes Co., 286 P. 664, 667, 
132 Or. 596, citing Oorpeui JUxls. 

9 aj. p 712 note 40—13 QJ. p 669 
note 16. 

QoMtioii of eonstmotloiL 
Whether covenants are dependent 
or independent Is a Question of con¬ 
struction.—Merritt & Chapman Der¬ 
rick ft Wrecking Co. v. Terry ft 
Tench Co., 174 N.Y.S. 881, 106 Mlsc. 
247. 

Snlldlng contraot stlpalatloui re- 
auirlng completion of building by 
contractor and payment by owner 
were mutually dependent under ex¬ 
press terms of contracL—W. H. Put- 
egnat Co. v. Fidelity & Deposit Co. of 
Maryland, Tex.ConpuApp., 29 S.W.2d 
1004, reversing Fidelity ft Deposit 
Co. of Maryland v. W. H. Putegnat 
Co., ClvJLpp.. 15 S.W.8d 729. 


78, Mass.—Barry v. Franklnl, 191 
N.B. 651, 93 A.L.R 1240. 

R.L—^Marra v. Colaluca, 182 A. 6, 
47 R.L 210. 

Or.—^Dibble v. David Hodes Co., 286 
P. 654, 667, 132 Or. 696, citing Cor- 
pus JUxlB. 

18 C.J. p 669 note 17. 

78. U.8.—Roberts v. Steelman, C.C. 
A.N.J.. 1 F.2d 180, 182, citing Coru 
pu Juris—Pratt v. Weeks, D.C. 
Fla., 1 F.Supp. 968, 958, citing Oor- 
puB Juris. 

Ala.—Mobile Electric Co. v. Nelson, 
96 So. 713, 209 Ala. 564. 

WiLTi- —Nance v. MulUkln, 293 P. 490, 
491, 181 Ran. 828, Quoting Corpus 
Jails. 

Mlch.-r-Shlman8 v. Stevenson, 226 N. 
W, 838, 248 Mich. 104. 

Miss,—Clark v. Till, 172 So. 183, 177 
Miss. 891-New Orleans ft N. E. R. 
Co. T. Poplarville Sawmill Co., 96 
So. 467, 132 Miss. 767. 

Neb.—Hamilton v. Thrall, 7 Neb. 

210 . 

Or.—Cole V. Addison, 68 P.2d 1013, 
168 Or. 688, 106 A.L,R. 897—First 
Nat Bank v. Morgan, 286 P. 658, 
132 Or. 616, denying rehearing 
286 P. 682, 182 Or. 615. 

Tex.—Investors’ Utility Corporation 
v. Challacombe, dv-App., 89 S.W.2d 
176, 179, citing Corpus Jntis—^Reit- 
zer V. Medlake Development Co.. 
Clv-App., 27 S.W.2d 668, 664, quot¬ 
ing Corpus Juts—^Rigsby v. Boone 
County State Bank of Lebanon, 
Ind., CivApp., 241 S.W. 207. 209, 
dtlng Coixnu Juris—^Echols v. Mil¬ 
ler, Clv-App., 218 S.W. 48, 49, citing 
Corpus Juris. 

9 C.J. p 712 note 41—18 C.J. p 669 
note 18. 

80l Vt—Booth v. Tyson, 15 Vt 616. 

Iwis^Alexauder Hamilton Institute j 
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V. Hart, 192 N.W. 481, 180 Wls. 
90. 

81. Mass.—Qrlggs v. Moors, 47 N.E. 
128, 168 Mass. 864. 

83. Mass.—Griggs v. Moors, supra. 

Wash.—Toellner v. McGinnis, 104 P. 

641, 66 Wash. 480, 24 L.RA,N.S, 
1082. 

sa Ala.—^Mobile Electric Co. v. Nel¬ 
son. 96 So. 713, 209 Ala. 664. 

Conn.—^Finlay v. Swlrsky, 181 A. 420, 
103 Conn. 624. 

Or.—^Pirst Nat, Bank v. Morgan, 286 
P. 668, 182 Or. 616, denying rehear¬ 
ing 284 P. 682, 182 Or. 516. 

9 C.J. p 712 note 42—13 GJ. p 569 
note 23. 

84. Eng.—Pordage v. Cole, 1 Saund. 
319, 86 Reprint 449, 18 B.Ra 601. 

88. Cal.-Raupke v. Lemoore Canal 
& Irrigation Co., App., 67 P.2d 407 
—California Prune ft Apricot 
Growers'v. Baker, 246 P. 1081, 77 
CalApp. 393. 

Ind.—^Bryan v. Fisher, 3 Blackf. 816. 

Minn.—O’Brien v. Liberty Mining 
Co., 204 N:W. 625, 164 Minn. 186— 
Noyes V. Brown, 171 N.W. 803, 804, 
142 Minn. 211, citing Corpus Jnris. 

N.J.—O'Toole V. O’Toole, 168 A. 887, 
10 N.J.Mi80. 159. 

N.M.—Nunlist v. Releher, 246 P. 904, 
81 N.M. 368, 48 A.L.R 366—Brenon 
Mfg. Co. V. Martin ft Sweeny, 196 
P. 172, 27 N.M. 74—Glaser v. Dan- 
nelley, 170 P. 68, 23 N.M. 693. 

Tex.—^Echols V. Miller, Clv.App., 818 
S.W. 48. 

Wls.—Alexander Hamilton Institute 
V. Hart, 192 N.W. 481, 180 Wls. 90. 

18 C.J. p 670 note 25. . 

ObUgstLoa to pay for execution of 

engraved plate and liusertlon of 

prints In state history was not d^ 

pendent on performance of obUgah^ 
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of the parties as expressed in the contract®® The 
same principle applies when no time is fixed for the 
performance of the consideration,®7 although it has 
been held that, when no time is specified in a con¬ 
tract'for the performance of work, the rule of law 
is that it must be performed within a reasonable 
time; and, if the day of payment, as fixed by the 
contract, would happen after that time, the pre¬ 
sumption is that the parties intended the perform¬ 
ance of the work to precede the payment and the 
stipulations in such case would be dependent®® 

Sequence in time. When the day or time ap¬ 
pointed for the payment of money or the perform¬ 
ance of an act is to arrive after the thing which 
is the consideration to be performed, the perform¬ 
ance is a condition precedent.®® So a stipulation is 
dependent where the act to be done by the other 
party must naturally precede in order of time the 
doing of what the party is called on to do there¬ 
under and where performance by the adverse party 
is necessary in order to enable the party to per¬ 
form.®® 

Concurrence in time. Where covenants or con¬ 
ditions are concurrent and to be performed at the 


same time, they are dependent,®^ and neither party 
can maintain an action without performance, or an 
offer to perform, on his part.®® Hence a stipula¬ 
tion is construed as dependent where the party’s 
performance is the payment or equivalent for some¬ 
thing which he is to receive from the other,®® un¬ 
less it is provided that such equivalent is to be ren¬ 
dered in advance of what is to be received on ac¬ 
count of it, credit being given for the latter.®^ 

Partial consideration. When a covenant goes 
only to part of the consideration on both sides and 
a breach may be compensated for in damages, it is 
to be regarded as an independent covenant,®® un¬ 
less this is contrary to the expressed intent of the 
parties.®® In order to render this rule applicable, 
it has been held that defendant should have receiv¬ 
ed a substantial part of the consideration of the 
covenant which is being enforced against him and 
that the covenants and consideration in their nature 
cannot be apportioned.®^ 

Entire consideration. When mutual covenants go 
to the entire consideration on both sides, they arc 
mutual conditions and dependent,®® in the absence 


tlon assumed by promisee, where, un¬ 
der the contract, this was to be car¬ 
ried out later.—^Massachusetts Bio¬ 
graphical Soc. V. Russell, 118 N.E. 
662, 229 Mass. 624. 

86. Tex.—^Rigsby v. Boone County 
State Bank of Lebanon, Ind., -Civ. 
App., 241 S.W. 207. 

87. U.S.—^Busch V. Stromber-'Carlson 
TeL Mfg. Co., Mo., 217 F. 32S. 188 
C.aA. 244, rehearing denied 226 
F. 200, 141 C.C.A. 130, certiorari 
denied 86 S.Ct 166, 289 U.S. 644, 
60 L.Ed. 483. 

Ind.—Bryan v. Fisher, 8 Blackt 3l6. 
18 C.J. p 670 note 26. ‘ 

88L Ala.—^Drake' v. Doree, 22 Ala. 
409. 

89. N.T.—Merritt & Chapman Der¬ 
rick d: Wrecking Co, v. Terry & 
Tench Co., 174 N.Y.S. 381,106 Mlsc. 
247. 

18 C.J. p 670 note 28. 

90. N.T.—Atlantic Ave. R. Co. v. 
Johnson, 81 N.B. 903, 134 N.Y. 
376, affirming 11 N.Y.S. 106. 

18 C.J. p 671 note 29. 

81. Fla.-^un City Holding Co.^ v. 
Schoenfeld, 122 So. 262, 97 Fla. 
777, followed in Santa Barbara Es¬ 
tates, Inc., V. Couch, 128 So. 857, 
98 Fla. 616. 

N.Y.—Merritt & Chapman Derrick & 
Wrecking Co. v. Terry & Tench Co., 
174 N.Y.S. 381, 106 Mlsc. 247. 
Tex.—Breaux v. Banker, Civ.App„ 
107 S.WJId 382, error granted. 

82L Eeik^Fortney v. ColUnSt 196 


' P. 1072, 1073, 108 Kan. 829, citing 
Ooipos Jozis. 

13 C.J. p 671 note 80. 

98. Pa.—^Harris’ Appeal, 12 A. 743. 

18 C.J. p 671 note 81. 

94. N.Y,—Tipton v. Peltner, 20 N.Y. 
423. 

96. U.S.—Mid-West Electric Co. v. 
Mid-West Genera.1 Electric Supply 
Co., C.C.AJ7eb., 86 F.3d 218— 
Alnesworth Coal & Iron Co. v. 
Traflkaktledolaget Orangesberg j 
Oxelosund, C.CJLMd., 287 F. 291, 
affirming, D.C., Traflkatledolaget 
Graugesberg Oxelosand v. Alnes- 
wortb Coal & Iron Co., 273 F. 216 
and 281 F. 281. 

Cal.—^Karz v. Department of Profes¬ 
sional and Vocational Standards, 
54 P.2d 36, 11 CalJl.pp.2d 654. 

Fla.—Zambettl y. Commodores Land 
Co.. 136 So. 644, 102 Fla. 686—Sun 
City Holding Co. v. Schoenfeld, 122 
So. 262, 97 Fla. 777, followed In 
Santa Barbara Estates, Inc., v. 
Couch, 123 So. 867. 98 Fla. 615. 

m.—Foreman State Trust & Sav¬ 
ings Bank v. Tauber, ISO N.E. 827, 
848 IlL 280, affirming In re Tau¬ 
ber’s Estate, 262 lUA^pp. 614. 

N.Y.—^Rosenthal Paper Co. v. Na¬ 
tional Folding Box & Paper Co., 
128 N.E. 766, 226 N.Y. 318, revers¬ 
ing 162 N.Y,S. 814, 176 AppJDiv. 
606, which reversed 168 N.Y.S. 846, 
95 Mlsc. 235. 

Or.—^Loveland v. Warner, 204 P. 622, 
108 Or. 688, rehearing denied 206 
P. 298, 108 Or. 688. 
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RL—Marra v. Colaluca, 182 A. 6, 7, 
47 RL 210, quoting Corpus JUxls. 
13 C.J. p 671 note S3. 

99, Ga.—^Brenard Mfg. Co. v. King¬ 
ston Supply Co., 96 S.E. 1028, 28 
GaApp. 280. 

Mo.—St. Louis Union Trust Co. v. 
Van Raalte, 269 S.W. 1067, 214 Mo. 
App. 172. 

N.Y.—^Rosenthal Paper Co. v. Nation¬ 
al Folding Box & Paper Co., 128 
N.B. 766, 226 N.Y. 813, reversing 
162 N.Y.S. 814, 176 App.Div. 608, 
which reversed 168 N.Y.S. 846, 95 
Mlsc. 236. 

97. RL—Marra v. Colaluca, 132 A. 
6, 7, 47 RL 210, quoting Corpus 
Jtuis. 

13 CJT. p 671 note 34. 

98, U.S.—Southern Surety Co. v. 
MacMillan Co., aCAL.Okl., 68 F. 
2d 541, certiorari denied Southern 
Surety Co. of New York v. Mac¬ 
Millan Co., 68 S.Ct 18. 287 U.S. 017, 
77 L.Bd. 636—^Alnesworth Coal & 
Iron Co. V. Traflkaktledolaget 
Grangesberg Oxelosund, aCJLMd., 
287 1^. 291, affirming, D.G, 273 P. 
216 and 281 F. 231. 

Ala.—Catanzano v. Hydlnger, 170 So. 
214, 233 Ala. 116. 

Fla.—Zambetti v, Commodores Land 
Co., 136 So. 644, 102 Fla. 686— 
Sun City Holding Co. v. Schoenfeld. 
122 So. 262, 97 Fla. 777. followed In 
Santa Barbara Estates, Inc. v. 
Couch, 123 So. 867, 98 Fla. 616. 
Ga.—Brenard Mfg, Co. v. Kingston 
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of clear indications to the contrary.^® 

Payment or performance in installments. Where 
the contract provides for payment of part of the 
consideration from time to time during the progress 
of performance by the other party, some of the 
Ejiglish cases and the earlier American cases hold 
that the fact that a portion of the covenants are to 
be performed before the time for performance by 
the other party has arrived renders all of the cov¬ 
enants independent, and that the payment of the 
final installment may be enforced, although plaintiff 
has not performed^ However, the later American 
cases hold that the fact that the covenants for in¬ 
termediate payments are independent will not con¬ 
trol the intent of the parties to make final payment 
conditional on complete performance.^ So where 
the vendee of land covenants to pay for the same by 
installments, and the vendor covenants to make him 
a title when the last installment is paid, the cove¬ 
nants of the vendee to pay the installments, except 
the last one, are independent covenants, but the 
covenant of the vendee to pay the last installment 
and the covenant of the vendor to make title are 
dependent covenants.* 

Imposition of penalty. A covenant with a pen¬ 
alty annexed is to be construed as independent^ 

Express stipulations. A stipulation is to be con¬ 
strued as dependent where its performance is by the 
contract expressly made dependent or conditional 
on something to be done by the other party;* but 
even when words are used which might be con¬ 


strued to be a condition in their ordinary sense, 
they are not to be so considered if such construc¬ 
tion is not consistent with the intent of the par¬ 
ties.® 

Change in character. It has been held in some 
cases that, although a covenant or agreement might 
have been treated as independent, and an action 
brought on it, yet if this is not done until the party 
who might have thus sued becomes bound on his 
part to perform some act under the same contract, 
the two acts then become dependent, and neither 
party can sue without first performing or tender¬ 
ing performance on his part.*^ However, the bet¬ 
ter rule would appear to be that stipulations which 
are indisputably independent do not become depend¬ 
ent because of the fact that the time for perform¬ 
ance on both sides has accrued.* 

§ 345. Concurrent Covenants 

In a concurrent covenant mutual acta are to be per¬ 
formed at the eame time. 

In a.concurrent covenant mutual acts are to be 
performed at the same time, and if one party is 
ready, and offers to perform his part, and the other 
neglects, or refuses to perform his, he who is ready 
and offers has fulfilled his engagement and may 
maintain an action for the default of the other, al¬ 
though it is not certain that either is obliged to do 
the first act® 

Conditions concurrent are conditions which are 
mutually dependent, and are to be performed at the 
same time.1® 


Supply Co., 96 S.E. 1028, 22 OtuApp. 
280. 

N.C.—Edaerton v. Taylor, 116 S.B. 
156, 159, 184 N.C. 671, citing Cor¬ 
pus Juris, 

R.L—Marra v. Colaluca, 132 A. 6, 7, 
47 R.L 210, quoting Corpus Juris. 
Tex.—Investors’ Utility Corporation 
V. Challacombe, Civ.App.,. 89 S.W. 
2d 176, 179, citing Corpus Juris— 
Rigsby y. Boone County State 
Bank of Lebanon, Ind., Cly.App., 
241 S.W. 207, 209, citing Corpus 
Juris. 

13 C.J. p 671 note 85. 

W. Ga.—^Brenard Mfg. Co. v. Kings¬ 
ton Supply Co., 95 S.B. 1028, 22 
GaApp. 280. 


1. N.Y.—^Havens v. Bush, 2 Johns.. 

887—Seers v. Fowler, 2 Johns. 272, 
13 aJ, p 671 note 36. 

8. Ala.—Catanzano v. Hydinger, 170 
So. 214, 217, 238 Ala. 11$, citing 
Corpus Juris. 

13 C.J. p 672 note 38. 

a Miss.—^Robinson v. Harbour, 42 
Miss. 795, 97 Am.D. 591, 2 Am.B. 
671, overruling McMath v. John¬ 
son. 41 Miss. 489. 

A Mo.—^Freeland r. Mitchell, 8 Mo. 
487. 

6. U.S.—Pratt v. Weeks, D.llFla., 1 
F.Supp. 968, 956, citing Corpus Ju¬ 
ris. 

18 aj. p 672 note 4L 


6. Mass.—^Mill Dam Fdy. t. Hovey, 
21 Pick. 417. 

7. Cal.—^R ubb Lumber, etc., Co. v. 
Muscupiabe Land, etc., Co., 52 P. 
995, 120 Cal. 521, 65 Am.S.R. 186. 

Ind.—^Irwln v. Lee, 34 Tnd. 319. 
a N.D.—Tronson v. Colby Unlv., 84 
N.W. 474, 9 N.D. 669. 

9. Utalu—Brooks v. Scovllle, 17 P- 
2d 218, 221, 81 Utah 163, citing 
Corpus Juris. 

18 C.J. p 572 note 45. 
la Mont.—^Porter v. Plymouth Gold 
Min. Co., 74 P. 938, 29 Mont 847. 
360, 101 AdlS-R. 569. 

N.D.—-Kennedy v. Dennstadt 164 N. 

W. 271, 31 N.D. 422, 430. 

112 C.J. p 410 note 42. 
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1. Ik General 


§ 346. Persons Who Are Parties and Relation 
between Parties of DifiEerent Parts 

The question as to who are parties io a contract 
must be determined on the facts of the particular case; 
and, where the matter Is not clear on the face of a writ¬ 
ten contract, applicable rules of construction apply. 
Neither mention of the persons nor their signatures are 
necessarily determinative. 


The question as to who ar« the parties to a con¬ 
tract must be decided on a consideration of the par¬ 
ticular case,^i and must, where not clear on the 
face of the writing, be determined as a question of 
intent under the general rules of construction al¬ 
ready considered.i2 Jn the case of an unambigu¬ 
ous written contract, the intention- as to who shall 


11. Oozporatloii 

(1) Creditor of corporation can¬ 
not demand payment from another 
corporation simply because of diffi¬ 
culty in distinruishl^ between them. 
—^Itcm Co. V. Codlfer & Bonnabel, 188 
So. 914. 18 LaApp. 46S. 

(2) Corporation which was to be 
benefited by contract made by of¬ 
feror corporation was a party to 
such, contract, notwithstanding con¬ 
tract ran between offeror corpora¬ 
tion and an Individual, where all par¬ 
ties understood that Individual was 
acting as agent for benefited corpo¬ 
ration as well as for himself.—^Ray- 
bestos-Manhattan v. Asbestos Tex¬ 
tile Co., aCJLMass., 79 F.2d 684. 

(8) Contract whereby claimant 
sold merchandise to coSperatlve com¬ 
pany and agreed to look to proceeds 
of sale of Its stock for payment and 
received proceeds of stock already 
subscribed for created no claim 
against corporation, unless breached 
by it.—-In re Blue Barth County Co¬ 
op. Co., 166 N.W. 178, 189 Minn. 231. 

(4) That corporation’s oral offer 
to construct plant was restated in 
memorandum signed by such corpo¬ 
ration’s agent as vice president of 
Another corporation did not affect 
right to rely on offer.—Champlln Re¬ 
fining Co. V. Qasoline Products Co.. 
C.C.AMO., 29 P.2d 831. 

(5) Loan to enhance hank's assets 
was personal loan to president, as 
matter of law, precluding claim 
against hank after Insolvency.—^Rob¬ 
inson V. Parker, 213 N.W. 658, 192 
Wls, 442. 

■ Bunding and construction contxacta 

(1) In action to recover for mate- 
furnished for buildings on de¬ 
fendants’ land, the evidence was 
against plaintiff’s right to recover 
as original contractor with defend¬ 
ants, as far as any personal obliga¬ 
tion to pay for maierlals was con¬ 
cerned.—Thornton V. Vines, 106 So. 
42. 218 Ala. 646. 

(2) Where a building contract was 
made with a contractor who there¬ 
after formed a partnership which 
was not Interested In the contract 
egcept as a subcontractor, It remain¬ 
ed a contTfUit with the original con¬ 
tractor, who was entitled to enforce 


It.—Benjamin v. WTlllam Hlllger 
Land Co., 196 N.W. 191, 226 Mich. 
618. 

(8) No contract to pay for workj 
was Implied on part of vendor of real 
property where contractor, before 
doing work, accepted note from ven¬ 
dee in possession, covering amount 
due.—Smith v. Vara, 241 N.T.S. 202, 
136 Misc. 600. 

<4) Letter by subcontractor offer¬ 
ing another work at specified rate, 
acted on by such other, determined 
that the latter’s contract was with 
subcontractor and not with principal 
contractor.—Commercial State Bank 
of Independence v. Broadhead, 236 N. 
W. 299, 212 Iowa 688. 

(5) Defendant, surety on bond of 
orlgrlnal municipal contractor who 
defaulted, was real contractor and 
liable to plaintiffs for materials fur¬ 
nished to a person, who was in reali¬ 
ty only a subcontractor employed by 
defendant, defendant having notice 
of such claims.—Citizens’ Trust & 
Guaranty Co. v. Peebles Paving Brick 
Co., 192 S.W. 608, 174 Ky. 489. 

SOUer 

(1) Trustees of depositing stock¬ 
holders were the "sellers” In an 
agreement not to engage In business 
as competitors of the purchaser and 
were entitled to hold the money re¬ 
ceived thereunder to the exclusion 
of stockholders.—Lewis v. Adrlance, 
166 N.T.S. 774, 179 App.Div. 968, 100 
Misc. 726, affirmed Lewis v. Moses, 
128 N.B. 876, 226 N.T. 668, 664. 

(2) Where the rules of a vote-get¬ 
ting contest provide that cards are 
to be sold by contestants, the pur¬ 
chase of cards direct from the pro¬ 
moter by a brother of a participant, 
in the absence of firaud, Is a sale 
by the sister, although the promoter 
said that he "sold" the cards to the 
brother.—Cox v. Tutt & Osborn, Mo. 
App., 206 S.W. 263. 

Sexvloes bensfltlug another 

A person may by contract render 
himself liable for services rendered 
for the benefit of another, pursuant 
to such contract, notwithstanding 
such other is also llabla—Pugh v. 
Bylera, 13$ So. 76. 16 La.App. 676. 
Separata stlpulatloas or proruLaas 

(1) Persons having separate Inter- 
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ests In agreement containing stipu¬ 
lations not common to all are not 
necessary parties to agreement be¬ 
tween others, each party being boimd 
only by own promises.—^In re Roos’ 
Estate, 280 N.T.S. 332, 182 Misc. 336.' 

(2) Under contract of employment 
naming employer and third person as. 
parties of first part, third person 
was not liable for agreed commis¬ 
sion, (n view of the absence of any 
provision charging such person with 
liability.—Lovell v. Commonwealth 
Thread Co.. 172- NJBL 77 272 Mass. 
188. 

In PhiUpplna Islands Puerto 
Blco, contracts bind only the parties 
and, where rights are transmissible, 
their heirs and successors. 
Philippine.—Ibanez v. Hongkong, 

etc., Bank, 22 Philippine 672. 
Porto Rico.—Gllnes v. Matta^ 19 Por¬ 
to Rico 388. 

18 aj, p 810 note 18. 

12. IlL—Rockwood Sprinkler Co. v. 

Phillips Co., 266 HLApp. 267. 
Iowa.—Holt V. Doty, 187 N.W. 660,' 

652, 198 Iowa 682, citing Ooxpus. 
‘ jTazis. 

13 C.J. p 572 note 46. 

"Snooessox" 

While the word "successor” is de¬ 
fined by Webster, as “one that suc¬ 
ceeds or follows; one who takes the 
place which another has left, and 
sustains the like part or character; 
one who takes the place of another 
by succession," the exact meaning of 
"successor" in contract depends 
largely on the kind and character ojf 
contract, its purposes and circum¬ 
stances, and the context—Thompson 
V. North Texas Nat Bank, Tex.Com. 
App., 37 S.W.2d 786, 739, affirming 
North Texas Nat. Bank v. Thompson, 
CivApp., 23 S.W.2d 494. 

Desoxlbed body, t«gregatloii, or olasf 

Contract purporting in its body to 
be made with described body or ag¬ 
gregation of individuals capable of 
definite identification is prlma facie 
executed by them, when signed by a 
number of people who could fall 
within the described aggregation and 
there is nothing to indicate that they 
do not so fall; contract, purporting 
in Its body to be noade with "Mar¬ 
garet Tweedy Class and undersigned 
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be liable is to be gathered from the language of the 
contract itself as a matter of legal construction.^* 
A person is not made a party to a contract merely 
by being named or described in such contract,nor 
merely by the fact that such contract is referred to 
in a writing which evidences another contract to 
which such person is a party.^® A person has the 
right to determine who shall be his debtor or. ob¬ 
ligor, or the other contracting party, and it is not 
permissible to thrust another on such person with¬ 
out his consent^® 

The signatures cannot alone be looked to for the 
purpose of determining who are the parties to a 
written contract and the fact that a person has 
not signed a contract does not necessarily show that 
he is not bound by such contract, as shown supra 
§ 62. So, while persons have been held liable as 
parties to the contract where they have signed their 
names thereto, although they are not elsewhere 
mentioned in it,^* in order that such a construction 
may be adopted it is necessary that the intention be 
apparent from the contract after the application of 
the accepted rules of construction.!* Also, it has 
been held or recognized that, where a third person 
merely annexes his name to a contract which in the 
body thereof does not mention him, and which is in 


itself a complete contract between other parties 
who sign it and are mentioned in it, such third per¬ 
son does not thereby become a party to the efficient 
and operative parts of the contract*® Where a 
contract contains mutual and dependent stipulations 
between the original parties named in it, the fact 
that a third person signs it will not create an in¬ 
ference that he was a surety for, or joint promisor 
with, one rather than the other of the original 
parties, and he will not be regarded as bound there¬ 
by.*! Where a contract is unilateral and contains 
promises only in favor of the party to whom it is 
delivered, or in whose favor it is made, the person 
signing and delivering it will be presumed to intend 
to bind himself to the performance of the promise, 
although he is not named in the body of the instru¬ 
ment.** 

An ambiguous description of a party, in the body 
of a contract is construed as applicable to a sub¬ 
scribing party, if capable of such construction, rath¬ 
er than to a person who did not sign.** 

Where a person signs an acceptance of a pro¬ 
posal, he is to be regarded as bound by its terms.*^ 

The terms by which the contract or the parties are 
designated are not necessarily conclusive as to their 


citizens of Dawson.'* was prlma facie 
executed, by the contracting parties 
when signed by fifty or more Indi¬ 
viduals, In the absence of any In¬ 
dication that they did not compose 
such class and citizens of Dawson 
In addition, and was not void on Its 
face as not executed by all the con¬ 
tracting parties.—Redpath Chautau- 
quas y. Parks, 114 S.E. 67, 2^ Ga. 
App. 116. 

Ozdaz of signature 
Usually, order In which two or 
more persons without apparent dif¬ 
ference In Interest or application 
sign statement Is of no effect In de¬ 
termining their, resulting legal ob¬ 
ligations, In absence of explicit leg¬ 
islative requirement — Record v. 
Rochester Trust- Co., N.H., 192 A. 
177, 110 A.L.R. 1218. 

13. Wash.—Schwab v. Getty, 268 P. 
1036, 146 Wash. 68, 54 A.L.R 1883. 

14i BnfUUng controot reciting that 
plana and specifications have been 
examined and. approved by named 
persons, described as prospective 
tenants and purchasers, did not show 
any'right of such persons against 
the contractor.—Ludlam Const Co. 
V. Cummings, 181 8.0. 191, 14 Ga. 
App. 786. 

15. Mo.—^Youngs V. People's Sav. 
Bank, App., 201 8.W. 682. 

Ifi.' U.S.—Arkansas Talley Smelting 
Co. V. Belden Mining Co., Colo., 8 


S.Ct 1308, 127 U.S. 879. 32 L-Bd. 
246. 

N.T.—Harding v. Knapp, 8 N.T.S.2d 
224. 

Okl.—Sheppard v. Holt 249 P. 802, 
119 Okl. 168. 

Pa.—Golden v, Tentzer & Schneyer, 
92 Fa.Super. 202. 

17. IlL—See McBride v. Seney, 192 
IILApp. 18. 

Mich.—Bailey v. Goldberg, 209 N.W. 

806, 236 Mich. 29. 

13 C.J. p 672 note 47. 

Contzaotual telatton ezeated 
A party to a contract may by the 
terms thereof, Including a provision 
that the other contracting party may 
furnish a copy of the contract to 
third persons whom such other party 
should appoint as agents, enter Into 
contractual relations with third per¬ 
sons so appointed as agents, without 
signing the agency contracts.—^Lloyd 
V. American Can Co., 222 P. 876, 128 
Wash, 298, 

la. N.T.—Schonberger v. Culbert¬ 
son, 247 N.T.B. 180, 231 App.Dlv. 
267—New Amsterdam Casualty Co. 
V. Paraons, 220 N.Y.S. 840, 219 
App.Dlv. 486—^Bsselstyn v. McDon¬ 
ald, 90 N.Y,S. 618, 98 App.Dlv. 197. 
Okl.—Stoutz V. Wilson Motor Co., 66 
P.2d 990, 176 OkL 816—Livingston 
V. Brown, 227 P. 124, 100 Okl. 17. 
18 C.J. P 673 note 48. 

Joint-promlaor, 

Person not mentioned as promisor 
I In body of Instrument may become 
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Joint promisor by signing Instrument 
with apparent Intention of assuming 
some obligation.—Gloucester Mut. 
Fishing Ins. Co. v. Boyer, Mass., 200 
N.H. 567. 

19; Okl.—Stoutz V, Wilson Motor 
Co., 66 P.2d 990, 178 OkL 316. 

18 CJ. p 573 note 49. 

Bxtzluslo evldeoaos 
Where contract itself does not dis¬ 
close whether person signing con¬ 
tract Intended to become party 
thereto, absent extrinsic evidence, 
contract will not be construed as 
executed by signatory.—Strange v. 
McCall, 166 S.H. STS. 46 Gaj^pp. 718. 
SO. ni,—^Perlman v. Perlman, 178 
IILApp. 882. 

N.Y.—Schonberger v. Culbertson, 247 
N.Y.S. 180, 231 App.Dlv. 267. 

13 aJ. p 678 note 60. 

81. Mass.—^Blackmer v. Davis, 128 
Mass. 538. 

Mont—^Henry O. Shepard Co. v. 

Freeman, 105 P. 484, 40 Mont 144. 
N.Y.—^New Amsterdam Casualty Co. 
V. Parsons, 220 N.Y.S. 840, 348, 219 
App.Dlv. 486, citing Ooxpos Jufls. 
sa. Mass.—Blackmer v. Davis, 128 
Mass. 688. 

Okl.—Stoutz V. Wilson Motor Co., 66 
P.2d 990, 992, 176 OkL 816, quoting 
Corpus Juris. « 

83. Ga. — Redpath Chautauquas v. 
Parks, 114 S.E. 67. 29 GaJtpp. 116. 

84. U.S.—Gill V. General Blectrlc 
Co.. Pa., 129 F. 349, 64 aCLA. 99. 
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relations.^® A person who assumes the pajnnent 
of any liability becomes primarily liable.^® 

§ 347. Capacity in Which Party Bound 

A perton may contract In a representative capacity 
so as not to be individually liable. He may become in¬ 
dividually liable by contracting In hia own name, or by 
acting on, and accepting the benefita of, the contract; 
the use of words which are descriptio personae under a 
signature does not of Itself show that the signer contract* 
ed other than in his Individual capacity. 

One who contracts in a representative capacity is 
not individually liable where, from the manner in 
which the instrument is executed, it appears that it 
is the obligation of the person represented and that 
he is the contracting party,but, in general, the 
rule is otherwise where the contract is executed in 
his name as a party 

The use of words which are mere descriptio per¬ 
sona under a party*s signature will not cause the 
contract to be regarded as being in any other than 
his individual capacity,** unless it appears from the 
whole instrument, or from competent evidence, 
where parol evidence is admissible, under the rules 
stated in the CJ.S. title Evidence § 990, also 22 
C.J. p 1235 note 31-p 1237 note 45, that the contract 
was to bind the party signing it only in a limited or 
particular capacity.*® 


The fact that the person signs a contract in a 
representative capacity will not relieve him from 
liability thereon in case he acts on it and accepts 
the benefits thereunder, individually.*^ It has been 
held that, where a contract is signed “for” a per¬ 
son named, followed by the name of another, the 
latter is bound under the strict grammatical sense of 
the language employed.** 

Whether or not a particular contract shows a 
clear intent to represent that a party was contract¬ 
ing as a principal, and in no other capacity, must be 
determined from the language of the contract®* 

In general, a person who renders services to an¬ 
other at the latter^s request, without notice that the 
latter is acting in a representative capacity, may en¬ 
force the individual liability of such other, notwith¬ 
standing no inquiry was made as to the capacity in 
which the latter acted.*^ 

It has been stated broadly that parties to a con¬ 
tract are liable according to the form in which they 
respectively sign it and that one party may be liable 
in an action of assumpsit, while the other is liable 
in covenant*® 

Execution of contract by agent see the title Agen¬ 
cy § 127 d. 


as. Ill.—-Hartley v. Red Ball Trans¬ 
it Co., 176 N.EL 761, S44 IlL 634. 
reversing 269 IlLApp. 229. 
“PrittarF” and “gecoadaiy" 

The terms “primary" and "second¬ 
ary," when they apply to the parties 
to an obligation, refer to the rem¬ 
edy provided by law for enforcing 
the obligation rather than to the 
character and limits of the obliga¬ 
tion Itself.—Winkle v. Scott, C.C.A, 
Mo., 99 F.2d 299. 

ao. Tex.—Bain v. Huselby. Clv.App., 
279*S.W. 887. 

27. Mont—Lyon v. Featherman, 261 
P. 268, 80 Mont 604. 

Banltahle pilndples 
Equity is not concerned with re¬ 
finements of representative descrip¬ 
tion.—^Harris & Schafer v. Curtiss 
Aerocar Co., C.CA.Fla., 69 F.2d 264. 
as. Mont—^Lyon v. Featherman, 261 
F. 268, 80 Mont 604. 

Xntsntloii and dzoonurtaiioes 
When’a writing is ambiguous, the 
intention of the parties, their deal¬ 
ings with each Other, and the pe¬ 
culiar facts surrounding each par¬ 
ticular case are determinative of the 
question as to who is bound.—Brum- 
Isy V. Qrlmstead, Ya., 196 S.E. 66S. 
Sssadptive words In body of oon^ 
tnofe 

Representative of bank who con¬ 


tracts In his own name and signs 
contract in his individual capacity 
makes the obligation his own and not 
that of the bank, notwithstanding 
the descriptive words "Banker of’ 
such hank follows his name in the 
body of the contract—Zoharopulos 
V. Hamilton, 218 P. 184, 108 Or. 201. 

Agreement to give personal notes 

An agreement by a person to take 
up a "loan myself on behalf of the 
estate. In shape of five notes," was 
an agreement to give such person’s 
notes and not those of the estate.— 
Froude v. Flelschmann, 164 N.T.S. 
1008, 178 App.Dlv. 267. 

89. la— Austin V. Parker, 148 N.E. 

19. 817 IIL 348. 

13 C.J. p 678 note 64. 

Assumption of psrsonal responsU 
.waty 

Where contract ostensibly execut¬ 
ed by "1938 'Bison’ Howard Univer¬ 
sity," which did not appear to be 
corporation or other legal entity, 
was signed “per" certain individuals, 
the signatures being followed by de¬ 
scriptive words, obligation of person¬ 
al reaponslbillty therein assumed by 
signatories tended to Identify them 
as principals, as against contention 
that signatories were merely agents. 
—^Ausenne v, American Book Bind¬ 
ery Co., 78 F.2d 214, 64 App.D.C. 330. 
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Ptlnolpal not dlsdossd 
One who describes himself as * 
“trustee" and binds himself as such, 
without disclosing principal is per¬ 
sonally bound.—^Moore v. Doughtle, 
126 So. 286, 14 LaA.pp. 407. 

SO. N.M.—Ellis V. Stone, 158 P. 480, 
21 N.M. 780, L.RA,1916F 1228. 

13 C.J. p 678 note 66. 

Statutory provision 
GemL. c 107 S 42, providing in 
substance that one signing a nego¬ 
tiable instniment with words added 
to his signature showing that he 
signs for, or on behalf of, a prin¬ 
cipal, or In a representative capacity, 
is not personally 'liable if he was 
duly authorized, does not apply to a 
nonnegotiable contract — Anglo- 
American Direct Tea Trading Ca v. 
Seward, Mass., 2 N.E.2d 448. 

31. Iowa.—^Ramsay Realty Co. v. 
Ramsay, 113 N.W. 468, 185 Iowa 
612. 

aa. Zy.—^Musgrove v. Mcllroy, 6 J. 
LMarsh. 646, ' 

33: Del.—Pope v. Landy, Super., 1 
A2d 689. 

34, Mo.—Rankin v. Vest App., 13 S. 
W.2d 1095. 

36. Fla.—^Fourth Nat Bank v. Wil¬ 
son. 101 So. 29. 88 Fla. 48. 
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§ 348. Mistake in Description 

Tha true meaning of a contract as to parties Is given 
eireet where such meaning is apparent, notwithstanding 
an erroneous description. ^ 

Where, by an obvious error, the parties are mis¬ 
described, although the true sense of the contract 


§350 

is apparent, it will be given the effect intended,** 
as, for example, where, by an evident transposition, 
the words “parties of the first part’' are used for 
“parties of the second part,”*^ or the words “party 
of the second part" are used for “party of the first 
parL”38 


2. Joint, Several, and Joint and Several Contracts 


§ 349. In General 

Promises or covenants are several, Joint, or joint and 
several. Part of the covenants on one side in the same 
contract may be joint and others several. 

There are three different kinds of promises or 
covenants, namely, those that are several, those that 
are joint, and those that are joint and several** 
If the contract made by several persons purports 
simply to bind themselves, or to covenant, without 
more, the obligation or covenant is taken to be joint 
only, and not several; if the contract purports that 
they bind themselves or covenant severally, the lia¬ 
bility is separate; if they purport to bind themselves 
jointly and severally, or to bind themselves and each 
of them, or to covenant for themselves and each of 
them, using both joint and several words, the liabil¬ 
ity is both joint and several.^* A contract may be 
joint in form and several in fact, or several in form 
and joint in facial These various promises or 
covenants are considered in greater detail infra §§ 
351-3SS. 

In the same contract a part of the promises or 
covenants on one side may be joint and others sev¬ 
eral.'** 

All contracts do not contain mutual promises. 
The covenant may be on one side only, as shown 
supra §§ 8, 94-96. Mutual promises may, howev¬ 
er, be made on both sides at the same time relative 


to the same subject matter, as shown supra §§ 
97-102. 

Building and construction contracts are not essen¬ 
tially different from other contracts, and the ques¬ 
tion whether they are joint or several is governed 
by the rules applicable to other contracts.^* Under 
a construction contract by which a number of per¬ 
sons agree to pay the contractor, each for himself 
a certain amount, the aggregate being the total con¬ 
tract price, each is severally liable for the amount 
which he agrees to pay, as. shown infra § 352. It 
has been held, however, that in such a case the con¬ 
tract is joint in so far as employing the contractor, 
and several as to the agreement to pay the price.^^ 
The terms of such a contract may be such as to ren¬ 
der the subscribers liable jointly, as shown infra § 
353, or jointly and severally, as shown infra § 354. 

§ 350. Intention of Parties in General 

Whether or not promises are joint, several, or joint 
and several, is dependent on the intention of the parties 
as determined from the-language used, under the usual 
rules of construction. 

Whether the promises are several or joint, or 
joint and several, depends on the construction of 
the language used, and the intention of the parties 
as manifested by the language used must be follow¬ 
ed by the court.*® In determining the question the 


Sa Iowa.—^Rapp v. Llnebargrer, 128 
N.W. 655, 126 N.W. 209, 149 Iowa 
429. 

N.T.—Caatelli v. Bums, 140 N.T.S. 

1067, 166 App.Dlv. 200. 

13 C.J. p 578 note 60 [a]. 

37. N.T.—eastern v. Buma 140 N. 
T.S. 1067, 166 App.Dlv. 200. 

88. Mass.—Allen v. Chas. E. Howe 
Co., 168 N.E. 767, 261 Mass. 355. 

89. Pa.—^Mlnts v. Trl-County Nat¬ 
ural Oaa Co., 108 A. 285, 259 Pa. 
477. 

18 C.J. p 674 notes 67-69. 

40. Mo.—^Illinois Fuel Co. v. Mobile 
& 0. R. Co., 8 S.W.2d 884, 840, 319 
Mo. 899, quoting Corpus Jnxls, and 
certiorari denied Mobile & O. R. 
Co. V. Illinois Fuel Co.. 49 S.Ct 
84, 278 U.S. 640. 73 L.Bd. 566— 
Townsend v. Roof, 287 S.W, 189, 
210 Mo.App. 293. 


’ Wls.—Fetser v. State Bank of For- 
estvllle, 282 N.W. 689, 646, quoting 
Corpus Juris. 

18 C.J. p 677 notes 17, 18. 

41. Mo.-Peters v. McDonough, 37 
S.W.2d 630, 327 Mo. 487. 

4& IT.S.—In re John B. Rose Co., 
C.C.A.N.T., 275 F. 409. 

18 C.J. p 678 note 64. 

43. Ala.—^Hodges v. Sublett 8 So. 

800, 91 Ala. 688. 

9 aJ. p 714 note 68. 

4^ Idaho.—Buster v. Fletcdier, 126 
P. 226, 22 Idaho 172. 

45. Mich.—Otto Mlsch Co. v. E. B. 
Davis Co., 217 N.W. 38, 241 Mich. 
285. 

Mo.—Illinois Fuel Co. v. Mobile & 
O. R. Co., 8 S.W.2d 834, 840, 319 
Mo. 899, quoting Corpus Jorla, and 
certiorari denied Mobile & O. R. 
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Co. r. Illinois Fuel Co., 49 S.Ct 
84. 278 U.S. 040, 73 L.Bd. 566— 
Hensley v. Donneyer, App., 102 S. 
W.2d 761, 763, citing Corpus Juris 
—Townsend v. Roof, 287 S.W. 189, 
191, 210 Mo.App. 298, citing Cor^ 
pus Jhiis. 

Pa,—Tadusky v. Shugars, 150 A- 2, 
306 Fa. 92, 161 A. 785, 801 Pa. 
99. reversing 18 Pa.Dlat & Co, 541 
— ^Mintz V. Trl-Ueunty Natural Gas 
Co.. 108 A. 286. 269 Pa. 477. 

18 aJ. p 577 note 17. 

Interests of parties 
In a case In which the question 
was as to whether liability was Joint 
or several, the view was expressed 
that, in determining whether a con¬ 
tract Is joint or several, courts are 
not governed hy the terms of the 
contract alone, but by what may 
appear to be the real Interests of the 
I parties thereto.—Earr & Conn v. 
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language is to be considered' in the light of sur¬ 
rounding circumstances and of the practical and 
mutual construction placed thereon by the parties.^* 
So, since the promisors or covenantors may bind 
themselves severally, jointly, or jointly and sev¬ 
erally, or in any manner or in any words, the only 
question is to determine the intention; if by any 
means the courts can construe that from the words 
of the instrument it will be done; if that cannot be 
done, then all the circumstances of the case and the 
interests of the parties will be looked at to discover 
their intention.^'^ It has been laid down broadly 
that the intention of the parties, as determined by 
the rules for the construction of contracts, governs 
as to whether the rights and obligations of the par¬ 
ties are joint or several,^* but it is also quite gen¬ 
erally held that the rights of promisees or covenan¬ 
tees are to be determined by their interests in the 
contract, as shown infra § 351. An ag7*eement be¬ 
tween promisors that their liability shall be several 
•does not affect the rights of the promisee, where the 
promisee intends that their liability shall be joint 
and is justified in such intention.^^ 

Tripariite agreements. The question of whether 
one or both of the other parties to a tripartite agree¬ 
ment are entitled to the benefit of a promise made 
by one of the contracting parties is to be determined 
by the intention of the^ parties as disclosed by a 
construction of the contract itself.®® 

. Singular and plural number. A promise by two 


or more in the singular number is prima facie sev¬ 
eral, while a promise in the plural is prima facie 
joint®! Thus, the use of the plural “we” in con¬ 
nection with the verb expressing the promise im¬ 
ports a joint obligation.®^ However, as in all other 
cases if the whole instrument shows an intention 
contrary to that ordinarily indicated by the words 
used, that intention will govern.®® 

§ 351. Interest of Promisee as Determining 
Rights 

The Interests of a promisee In a contract determine 
to a great extent the nature of his rights. 

As a general rule, the rights of covenantees or 
promisees are to be determined by their interests in 
the contract®* In general, where there are joint 
obligees,®® or where the interest .in the contract of 
the parties for whose benefit the contract is creat¬ 
ed is joint,®® the contract is joint; but, as a general 
rule, the contract is several where the interest of 
such parties is several,®7 or where the language of 
the contract requires the obligor to account to each 
of the obligees respectively, or by the use of any 
words imports a separate right of action.®® So, 
where the obligation is in form joint, but the obli¬ 
gees may suffer separate and distinct, but unascer- 
tainedj pecuniary injuries from a breach of the 
covenant, it may be regarded as several;®® and 
where the consideration furnished by obligees in a 
contract is several and not joint, the interests pf 
the obligees may prima fade be regarded as sev- 


Cade School Co-op. Drainage District, 
,MoJ^pp.. 297 S.W. 730. 

4a Iowa.—Indemnity Ins. Co. of 
North America v. Opdycke, 378 N. 

■ W. 373—Llcht V. Klipp, 240 N.W. 

. 722. 213 Iowa 1071. 

Intention and nhjaot matter 
. Whether a contract is Joint or sev-' 
.erabld depends on the Intention of 
.the contracting parties, as revealed 
hy the language of their contract, 
and the subject matter to which It 
refers. 

Iowa.—^Lockie v. Baker, 218 N.W. 
483, 206 Iowa 21. 

La.—Nabors v. Producers’ Oil Co., 
74 So. 527, 140 La. 985, L.R.A. 
1917D 1116. 

47, Mo.—^Illinois E^el Co. t. Mobile 
& 0. R. Co., 8 S.W.2d 834, 841, 319 
Mo. 899, quoting Corpus Juris, and 

■ certiorari denied Mobile & 0. R. 

' Co. v. Illinois Fuel Co., 49 S.Ct 

84; 878 U.S. 640, 73 L.Fd. 565. 

. is aj. p 678 note 29. 

Subscription contracts see the C.J. 
& title Subscriptions S 82, also 60 
'C.J. p 970 note 69-p 971 note 60. 

48. ;lAr-Sheli Petroleum Corpora- 


! tion V. Calcasieu Real Estate & 
Oil Co., 170 So. 786, 186 La. 761. 
Intentloxi question of fact 
La.—Shell Petroleum Corporation v. 
Calcasieu Real Estate & Oil Co., 
supra. « 

40. Mo.—Illinois Fuel Co. v. Mobile 
& 0. R. Co., 8 S.W.2d 834, 840, 819 
Mo. 899, quoting Corpus Juris, and 
certiorari denied Mobile & O. R. 
Co. V. Illinois Fuel Co., 49 S.Ct 
84, 278 U.S. 640, 73 LJSd. 655. 

13 aJ. p 577 note 19. 
sa N.T.—Berry Harvester Co. v. 
Walter A- Wood Mowing 4; Reap¬ 
ing Mach. Co., 46 N.E. 962, 162 N. 
Y. 640, 647, 

13 C.J. p 677 note 20. 

51. Wls.— Din V. White, 9 N.W. 404, 
52 Wls. 466—^Pond du Lac Harrow 
Co. v. Haskins, 8 N.W. 16, 61 Wls. 
136. . 

13 aJ. p 679 note 44. 

58. Mass.—^Lovell v. Commonwealth 
Thread Co., 172 N.E. 77, 272 Mass. 
138. 

13 C.J. p 679 note 46. 

5a Iowa,.—McArthur r. Board, 93 
N.W. 680, 119 Iowa 662. 

IS aJ. D 579 note 46. 
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54. Ga. — Willingham, Wright & 
Covington v. Glover, 111 S.E. 206, 
208, 28 GaApp. 394, citing Corpus 
Juis. 

Pa.—Miller v. South Hlils Trust Co., 
96 Pa.Super. 278. 

Yt.—^McDurfee v. Buck, 174 A. 679, 
106 Vt 334—Shurtleff v. Udall, 122 
A. 466, 97 Vt 166. 

13 C.J. p 678 note 81. 

Baron Parka’s xnla of Intnast 
Eng.—Sorsble v. Park, 12 M. & W, 
146, 162 Reprint 1146. 

13 C.J. p 579 notes 37--43. 

56k Arls.—Consolidated Canal Co. v. 
Peters, 46 P. 74, 6 Ariz. 80. 

sa vt —^McDurfee v. Buck, 174 A. 
679, 106 Vt 334--Shurtleff v. Udall. 
122 A. 466, 97 Vt 156. 

67. Vt.—McDurfee v. Buck, 174 A. 
679, 106 Vt 884—Shurtleff v. Udall. 
1^2 A. 465, 97 Vt 166—Anderson 
V. Nichols, 107 A. 116, 98 Vt 262. 

sa Arlz.—Consolidated Canal Co. v. 

Peters, 46 P. 74, 6 Arli. 80. 

18 C.J. p 678 note 88. p 679 note 40. 

59 , Fla.—Atlanta, etc., R. Co. v. 
I Thomas, 53 So. 510, 60 Fla. 412. 
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eral and not joint, if other features of the contract 
do not clearly conflict 

The “interest” hereinbefore referred to has been 
regarded as a strictly legal and technical interest, 
created by the-contract, and not as one depending 
on the condition or state of the parties aside from 
the contract.®! 

Implied promises. Where the law implies a prom¬ 
ise, the consideration for which moves from several 
persons jointly, the promise so implied will be joint 
as to the promisees.®* 

§ 352. Several Contracts 

a. Promisors 

b. Promisees 


s. Promisors 

Two or more personi may bind themtelves aeverally 
In reapect of the same matter ao that the obligee may 
only demand performance from each of them separately. 

Two or more persons may bind themselves sev¬ 
erally for the same matter, so that the creditor or 
obligee is simply entitled to claim the performance 
against each of them separately.®* The question as 
to whether, promises are several is one of intent, 
as shown supra § 350, and a contract which is plain¬ 
ly meant to be several is not required to be treated 
as joint because several persons have signed it on 
one side or the other.®® 

60. N.j.—Beckep v. Kelsey, 1B7 A. 

177, 190, 9 KJ-Mlac. 1266, citing 
Cozpos Jails. 

Pa.—Miller.V. South Hills Trust Co., 

96 Pa.Super. 273. 

Vt.—Anderson v. Nichols, 107 A. 116, 

93 Vt 262. 

18 C.J. p 579 note 85. 

6L Vt—McDurfee v. Buck, 174 A. 

679, 106 Vt 884 — Shurtlell v. 

Udall, 122 A. 465, 97 Vt 166. 

18 C.J. p 579 note 88 [a]. 

SO. Me.—Hveleth v. Sawyer, 68 A. 

639, 96 Me. 227. 

63. Kan. — Anderson v. Common¬ 
wealth Oil & Refining Co., 206 P. 

900, 903, 111 Kan. 814, quoting 
Ooipu Joiis. 

18 aj. p 674 note 7L 
Statement as to liability 
Liability of each promisor, In case 
of a several contract, “is individual 
and separate, and is co-extenslve 
only with that fraction of the entire 
obligation assumed by him, or it 
may be that each severally under¬ 
takes the entire liability and remains 
separately responsible without ref¬ 
erence to the liability of his co- 
promisors.’’—Townsend V. Roof, 287 
S.W. 189, 191, 210 MoApp. 298.' 


When a several obligation is entered into by two 
or more in one instrument, it is the same as though 
each had executed separate instruments, although 
they may all be for the same subject matter; and 
consequently each obligation furnishes a several 
cause of action.®® Even though several obligations 
concern the same subject matter, each obligor is lia¬ 
ble only for his several promise, and cannot be held 
for the others,®® as, for example, in the case of 
a subscription paper, where each subscriber promis¬ 
es to pay the sum set opposite his name, considered 
in the C.J.S. title Subsenptions § 22, also 60 C.J. 
p 970 note 59. A contract, which assigns to each 
of several parties his several duties and does not 
bind them and make them responsible individually 
for the whole result to be jointly accomplished, is 
several in so far as such parties are concerned.®^ 

Under a contract for ,the construction of works 
entered into with the contractor by a number of 
persons who agree to pay, each for himself, a cer¬ 
tain amount, thus making up among themselves the 
total compensation, each is severally liable only for 
the specific amount which he agrees to pay,®® espe¬ 
cially where the liability of each subscriber is ex¬ 
pressly limited to the amount of his subscription,®® 
even though the subscription, list is headed “we, the 
subscribers, agree to pay,” etc.*^® 

Where a contract on its face creates a joint and 
several obligation and would have bound the parties 
jointly and severally if all had signed it, it creates a 

a deficit which might occur In con¬ 
nection with a certain enterprise 
was a several contract—Franklin v. 
Ferguson, 229 P. 688, 112 Or. 641, 
rehearing denied 229 P. 1119, 112 Or. 
641. 

e6k Kan. — Anderson v. Common¬ 
wealth Oil & Refining Co., 226 P. 
900, 903, 111 Kan. 314, quoting 
OatpoB JnilB. 

18 ax p 674 note 72. 

66. Ill—yisher v. Spang, 43 IlLApp. 
878. 

Kan.—^Anderson v. Commonwealth 
Oil ft Refining Co., 206 P.' 900, 903, 
111 Elan. 814, quoting Ooipus Jiu 
xis. 

817. N.X—Becker v. Kelsey, 157 A- 
177, 190, 9 NJ.Misc. 1266. citing 

OozpnB Jails. 

68. IdaJbio.—^Buster v. Fletcher, 125 
P. 226, 22 Idaho 172. 

9 C.X p 714 note 59. 

69. Ky.—Waddy Bluegrass Cream¬ 
ery Co. V. Davis-Rankin Bldg., etc, 
Co.. 46 S.W. 895. 108 Ky. 579, 20 
Ky.L. 259. 

9 ax p 714 note 60. 

70. U.S.—Chicago Bldg, ft Mfg. Co. 
V. Graham, Miss., 78 F. 88, 23 a 
C.A. 667. 


I Betalnlng waU 

Evidence showed that If any 
agreement was made as to rebuilding 
a retaining wall between the land of 
one owner and the- separate parcels 
of two others, the promises of the 
latter were several and not Joint.— 
Berger v. Markowitz, R.L, 164 A. 279. 
Consent to savezal UahUlty 
Where vendors of land sold to 
signers of a trust agreement, who 
entered Into Joint adventure with 
knowledge that signers' liability un¬ 
der trust agreement was limited to 
amount of subscription, they aban¬ 
doned the Idea of holding all sub¬ 
scribers for default of anyone, but 
otherwise they had as valid a con¬ 
tract in respect of the Joint adven¬ 
ture as if liability of subscribers 
bad been Joint and several.—^Wqlllng 
V. Crosland. 123 S.E. 776, 129 S.C. 
127. 

64, U.S. — XJlman v. Manhelm'er, 
Ohio, 249 F. 691, 161 C-C-A. 601. 
Mich. — Wldner v. Western Union 
TeL Co, 11 N.W. 407, 47 Mich. 612. 
13 C.X p 679 note 48. 

IdahOlty for deficit 
Contract hy whKdi signers agreed 
that “eadi signer will be held re¬ 
sponsible for their equal share” of 
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several liability where only one party agrees to 

In the absence of a statute to the contraiy, where 
parties are bound severally only, their liability is 
separate and distinct, and they cannot be sued joint¬ 
ly, as shown in the CJ.S. title Parties § 35, also 47 
CJ. p 69 notes 97-99. This rule has been changed 
by statute in some jurisdictions, as shown in the C j 
J.S. title Parties § 38, also 47 CJ. p 78 notes 22^1. 

A suit brought against one of the obligors on his 
promise is no bar to a subsequent suit against an¬ 
other, and suit may be brought-against each obligor 
at the option of the obligee, as shown in the CJ.S. 
title Judgments §§ 674, 756. also 34 CJ. p 847 note 
70, p 973 note 33-p 975 note 44. 

b. Fromisees 

A person may bind himself to each of several per* 
sons separately In respect of the same debt or matter. 

One person may bind himself to each of several 
persons for the same debt or matter, so that each of 
the persons is separately entitled as creditor or ob¬ 
ligee to claim the whole debt or performance.^^ 
Where payment is to be made not to a group, but to 
its several members, each to receive from the prom¬ 
isor his own share, the- promise is usually several 
and not joint, even though' joint in form.^* 

In the absence of a statute providing otherwise, 
where the promises are several in respect of the' 
promisees, they must sue separately and cannot sue 
jointly, as shown in the CJ.S. title Parties § 19, 
also 47 C.J. p 54 notes 86-91. Questions as to the 
effect of statutes are considered in the CJ.S. title 
Parties ,§ 21, also 47 CJ. p 58 note 52-p 59 note 60. 


Survivorship. The doctrine of survivorship does 
not apply to several contracts in favor of a surviv¬ 
ing promisee.7^ 

§ 353. Joint Contracts and Survivorship 

a. Definition 

b. Promisors 

c. Promisees 

a. Definition 

A Joint contract may be defined ae one by which 
two or more promltore are Jointly bound to comply with 
the contract obligations but under which either may be 
charged with the entire liability, or one by which two 
or more parties are given a Joint right. 

A joint contract has been defined as one by which 
two or more promisors are jointly bound to fulfill 
its obligations, and either of whom may be charged 
with the entire liability under the contract, or such 
contract may be one by which two or more are giv¬ 
en a joint right^s 

b. Promisors 

(1) In general 

(2) Survivorship 

(1) In General 

Under a Joint promise, which may arise under various 
forma of expression, each promisor Is liable for the whole 
debt or liability, and all are bound Jointly to the full 
extent of the promise. 

Where two or more make a joint promise, each 
is liable to the promisee for the whole debt or lia¬ 
bility ; neither is bound by himself, but both of them 
are bound jointly to the full extent of the promise.^* 


71. CaL—^Farrington v. McClellan, 
146 P. 1051, 26 C!al,App. 875, 888. 

ladlvieiUe ooatraet 

■ Where a construction contract 
would have been a Joint contract as 
to two landowners If both had sign¬ 
ed and by virtue of statute would 
have been treated as a Joint and sev¬ 
eral contract, the contract was in¬ 
divisible so far as the obligation of 
the one landowner who signed was 
concerned, so that he was liable for 
the whole contract price.—^Hufl v. 
Doerr. 228 S.W. 849, 851, 206 Mo.App. 
563. citing Corpus Juris. 

72. U.S.—Hall v. Leigh, Md., 8 
Cranch 60, 3 L.Ed. 484. 

Ala.—Burton v. Henry, 7 So. 925, 90 
Ala. 281.' 

18 aJ. p 574 note 77. 

In Louisiana, a contract whereby 
something Is to be done for the com¬ 
mon benefit of several persons cre¬ 
ates an obligation that Is Joint and 
Inseverable as to the ohllgees.—Na-: 


bors V. Producers' Oil Co., 74 So. 527, 
140 La. 986, L.R.A1917D 1116. 

7a Vt.—Anderson v. Nichols, 107 A 
116, 98 Vt 262. 

74. Va.—Carthrae v. Brown, 3 

Leigh 98, SO Va. 98, 23 Am.D. 256. 
18 C.J. p 674 note 79. 

75i, Mo.—^Townsend v. Roof, 237 8. 
W, 189, 191, 210 Mo,App. 298. 

7a U.S.—Spicer v. New York Life 
Ins. Co., D.aAla., 263 P. 764, 767, 
citing Corpus Juris. 

Idaho.—Evans v. City of American 
Falls, 11 P.2d 363, 367, 52 Idaho 7, 
quoting Corpus Juris. 

18 C.J. p 574 note 82, p 680 note 51 
Ca]. 

Other statament of nOe 
In a Joint contract for the benefit 
of all, each promisor takes on him¬ 
self the liahllity to pay the whole 
debt consisting of the shares which 
each promisor ought to pay as be¬ 
tween promisors, and each takes on 
himself the liability for each to the 


extent of the amount of his share; 
hence each may be considered as 
having become liable for the share 
of each one of his copromisors at 
the request of such copromisors.— 
Houston V. Bain, Va., 196 S.IL’ 667— 
Armstrong v. Henderson, 87 S.E. 889, 
99 Va. 234. 

Canse of aertton against s31 

Where debt is Joint, creditor must 
have cause of action' against all 
debtors; otherwise he can' recover 
against none.—^Pacific Southwest 
Trust St Savings Bank v. Mayer, 244 
P. 248, 188 Wash. 85. 

Separate Instnunsnts 

Joint contract may be created not¬ 
withstanding separate Instruments 
were signed by the respective prom¬ 
isors.—Byington V. Little Rock 
Chamber of Commerce, 201 S,W. 122, 
132 Ark. 361. 

Agreemnt to pay debt 

(1) Where, on a resale of proper¬ 
ty, buyers, .as part of the pur¬ 
chase price, assumed and promised 
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The question as to whether promises are joint is 
one of intention to be determined from a considera¬ 
tion of the particular contract, as pointed out supra 
§ 350. In general, where several persons execute 
an instrument, in parol or under seal, on the same 
consideration, at the same time, and for the same 
purpose, and which takes effect from a single de¬ 
livery, it is a joint promise.'^^ So, where parties 
enter into a contract under seal in their individual 
characters, they are jointly personally responsible, 
although they in fact contract as a committee in 
anticipation of an incorporation.^* The fact that 
the interests of the obligors in the contract are di¬ 
verse does not prevent the duty under the contract 
from being jpint^* The terms of a construction 
contract may be such as to make the subscribers li¬ 
able jointly to the contractor.80 An obligee may 
not, in general, become also a joint obligor.*! 

In the absence of a contrary statutory provision, 
all the joint promisors must be joined in the suit, if 
living and within the jurisdiction of the court, as 
shown m the CJ.S. title Parties § 43, also 47 CJ. 
p 85 notes 31-33. In the absence of a statute, a 
judgment against one of several joint promisors is, 
in general, a bar to an action against them jointly, 
as shown in the CJ.S. title Judgments § 758, also 
34 CJ. p 977 note 64-p 978 note 68. 

Release or discharge. In the absence of a stat¬ 
ute, a release of one of several joint promisors will 
discharge all, although a mere covenant not to sue 


one joint promisor will not have such an effect, as 
shown in the C.J.S. title Release § 49, also 53 CJ. 
p 1249 note 85-p 1250 note 86, p 1253 note 10. 
However, a release of one joint debtor by operation 
of law does not necessarily affect the liability of the 
others,®^ nor does the taking of security from one 
joint promisor.83 Under some statutes, perform¬ 
ance of an obligation by one of several persons who 
are jointly liable under it extinguishes the liability 
of all.** 

The nhture of a joint obligation is not affected 
by the manner of its discharge, whether by one or 
all of the obligors.*® 

It has been said that a statutory provision that all 
contracts which by the common law are joint only 
shall be construed to be joint and several does not 
prohibit one joint obligor from disposing of the 
whole interest in the contract*® 

(2) Survivorship 

Subject to certain exception!, at common law the 
legal liability devolves on the surviving Joint contractor 
or contractors; a court of equity sometimes treats a 
joint obligatidn as Joint and several on the death of an 
obligor. 

On the death of one of several joint contractors, 
the kgal liability under the contract devolves at 
common law on the surviving joint contractors or 
contractor, and the whole legal liability ultimately 
devolves on the last surviving contractor, and after 
his death on his representatives ;*7 if there is a sur- 


to pay indebtedness of the seller, 
who was the original buyer, to the 
original seller, it was immaterial 
whether the ultimate buyers were 
copartners or mere Joint promisors, 
since in either case they were liable 
if they Jointly made the promise to 
pay such debt.—^Aspergren v. Toun- 
ker, 228 P. 62, 74 Colo. 511. ' 

(2) Bank directors obligating 
themselves to repay money borrowed 
for bank's benefit were equally 
bound.—^Holton v. Smith, 168 S.EL 
516. 44 Oa.App. 832. 

In Lonlsiaaaa 

(1) Under the code, a contract by 
which several persons obligate them¬ 
selves to do the same thing creates 
a Joint obligation on their part— 
Nabors v. Producers' Oil Co., 74 So. 
527, 140 La. 985, L.R.A.1917D 1115. 

(2) Absent stipulation for solidary 
liability, promise of brothers to pay 
for care furnished incompetent sis¬ 
ter was Joint liability.—Taylor v. 
Loeb, 127 So. 687, II La.App. 827. 

77. Iowa.—^Lockle v. Baker, 218 N. 

W. 488, 486, 206 Iowa 21, quoting 

Coipu fnzla. 

18 (:tJ. p S80 note 61 


S«rTlees 

A contract between a lumber com¬ 
pany, as party of the first part, and 
six individuals, as parties of the.sec¬ 
ond part, to pile the lumber of the 
party of the first part at a specified 
price per one thousand feet, is a Joint 
contract by the six indivlduals.~-An- 
derson v. East Oregon Lumber Co., 
211 P. 937, 106 Or. 469, followed in 
Sword v. East Oregon Lumber Co., 
211 P. 941, 106 Or. 458. 

78. Pa.—^Blchbaum v. Irons, 6 Watts 
& S. 67. 40 Am.D. 640. 

18 C.J. p 680 note 63. 

79. N.T.—U. S. Printing ft Litho¬ 
graph Co. V. Powers, 136 N.B. 226, 
233 N.T. 143, reversing 187 N.T.S. 
967, 196 App.Div. 934. 

801 Mo.—Huff v. Doerr, 228 S.W. 

849, 206 Mo.App, 568. 

Pa.—Pittsley v. King, 55 A. 920, 206 
Pa. 193. 

9 C.J. p 714 note 63. 

8L Mich.—Otto Misch Co. v. E. E. 
Davis Co., 217 N.W. 88, 241 Mich. 
285. 

aOi Mass.—Ward v. Johnson, 18 
Mass. 148. 

188. S.C.—Thompson v. Crocker, I 
I Bice 28. 

809 


84l CaL—^Los Angeles Nat Bank v. 

Vance, 98 P. 58, 9 Cal.App. 67. 

18 C.J. p 575 note 97. 
i85h Mo.—^Illinois Fuel Co. v. Mobile 
ft 0. B. Co., 8 S.W.2d 884. 319 Mo. 
899, certiorari denied Mobile ft O. 
B. Co. V. Illinois Fuel Co., 49 8. 
Ct 84, 278 U.S. 640, 78 L.Ed. 655. 
88h Mo.—^Townsend v. Boof, 237 8. 
W. 189,'210 Mo.App. 298. 

87. Fla.—^Lee v. Puleston, 137 So. 
709, 710, 102 Fla. 1079, citing <lor. 
pus Juris. 

N.T.—Davis V. Van Buren, 72 N.T. 
687. 

18 aJ. p 575 note 83. 

Disoharge of liability 
Liability of any one of Joint con¬ 
tractors is discharged at law by 
,hl8 death.—^Helmer v. St Johns, 8 
Hun, N.T., 166. 

Xa Delawaxe, the old rule that the 
obligation survived only as to the 
personal property of the survivor on 
the death of one of two Joint con¬ 
tractors no longer applies where an 
obligation or contract Is Joint and 
several, under the statutory provi¬ 
sion that an obligation or written 
contract of several persons shall be 
Joint and several unless otherwise 
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vivor, the representativ'e of deceased joint contrac¬ 
tor cannot be sued at law either alone or jointly 
with the survivor, as shown in the title Abatement 
and Revival § 137 c. 

Equity rule. Joint contracts are sometimes treat¬ 
ed in equity as joint and several ones on the death 
of one of the contractors;but a joint contract 
will be so treated in equity only where there is some 
special and equitable reason for so treating it.*® 
Where money is loaned to two who give a joint ob¬ 
ligation for its repayment, equity will enforce the 
obligation against the representatives of the deceased 
obligor on the ground that “the lending to both cre¬ 
ates a moral obligation in both to pay, and that the 
reasonable presumption is the parties intended their 
contract to be joint and several, but through fraud, 
ignorance, mistake, or want of skill, failed to accom¬ 
plish their object.”®® In the case of a joint ob¬ 
ligation of a principal and surety, the necessity for 
the existence of such an equity in order to prevent 
the discharge in equity of the estate of the surety on 
his death has been recognized, as shown in the CJ. 
S. title Principal and Surety § 240, also SO CJ. p 
99 note 64. 

Personal contracts. Where a joint contract is of 
such character as to require the personal service of 
all the contractors, it will be terminated by the death 
of one or any of them but the question whether 
it is of such character depends on the intention of 
the parties and is to be determined by a construc¬ 
tion of the contract itself.®® 

Statutory provisions. Effect is given to a statute 
regulating the effect of the death of a joint obligor 

expressed.—First Nat Bank v. 

Crook, 174 A. 869, 6 W.W.Harr. 281. 
sa N.T.—Richardson v. Draper, 87 
■N.T. 887. 

89. U-S.—U. S. V. Price, Pa., 9 How, 

88, 18 L.Bd. 66. 

Okl.—Rutherford v. Holbert,' 142 P. 

1099, 42 Okl. 785, 787, L.R.A.19i5B 

221 . 

90l n.S.—PlckersglU v. Lahens, N. 

T.. 15 Wall 140, 21 L.Ed, 119. 

81. HI.—Babcock v. Farwell, 91 N. 

B. 683, 245 ZIL 14, 187 AitlS.R. 284, 

19 Ann.Cas. 74- 

9flL UL—Babcock v. Farwell, supra. 

99. Ohio.—Comfeldt v. Rlhacek, 177 
N.B. 622, 89 Ohio App. 292. 

1,9 dJ. p 575 notes 91, 92. 
aa^ sevenl Uabnity 
XlEider Gen.Code { 10738, death of 
one Jdlnt contractor rendered con- 
in effect Joint and several.— 

K^rhfeldt v. RUiaoek, supra, 

•a., NiT.'-Potts V. Dounoe, <61 NH.I 


or promisor, in accordance with the terms of the 
statute duly construed,®® and, under some statutes, 
the joint debt or contract survives against the heirs 
or representatives as well as against the survivors,®* 
or the representatives may be charged as if the con¬ 
tract had been severable instead of joint.®® A stat¬ 
ute making the estate of a deceased joint obligor 
liable for the debt does not, however, remove the 
liability of the survivor for the whole debt.®® 

c. Promisees 

Promisees under n promise to several Jointly are 
entitled Jointly and not separately. Legal rights under 
the contract devolve on survivors on the death of one of 
several joint creditors or promisees, and, on the death 
of the last, on his representatives. 

Where a promise is made to several jointly, they 
are entitled jointly and not separately,®^ and must, 
as a rule, all join in a suit on the promise, as showq 
in the C.J.S. title Parties § 24, also 47 C.J. p 60 note 
79-p 61 note 83. 

While the interests of the promisees or cove¬ 
nantees in the contract are to be considered in de¬ 
termining their rights, as shown supra § 351, it has 
been held that the fact that one of two builders con¬ 
tracting to build a house is to receive a certain fixed 
sum, and the other another, does hot render the con¬ 
tract several, so as to prevent their maintaining a 
joint action thereon.®® If the interest of obligees 
be taken as joint as to some, it must be joint as tp 
all, for it cannot be joint ss to some and several ajs 
to the remainder.®® 

Discharge, payment, or release. A joint obligee 
may discharge the whole contract, or dispose of the 
whole interest therein, notwithstanding a statutory 

(2) Promise to pay a group of 
permns a sum of money to be divid¬ 
ed wong them in stated proportion, 
ordinarily is Joint and not several.— 
Anderson v. Nichols, 107 A; 116, 98 
Vt. 262. 

Signature of one at end 

Contract wherein “M. and W.** 
were named as one of the contract¬ 
ing parties, and which was sign^ 
in one place ‘*M. and W.," was a 
Joint contract, although the signa¬ 
ture of M. only appeared at the dost 
of the contract—McMIckle v. Wa¬ 
bash Ry. Co., Mo.App., 209 S.W. 611. 
Oonunon benelLt of Beveral 
A contract whereby something is 
to be done for the common benefit of 
several persons creates an obliga¬ 
tion that is Joint and Inaeverable as 
to the obligees.—Nabors v. .Produc¬ 
ers’ Oil Co., 74 So. 627, l40 La. 985, 
L.R.A,1917D 1116. 

9& lowa-i^-Fauhle ▼. Davis, 48 Io¬ 
wa 462; 

961 Parsons Contracts pH 


4, 178 N.T. 885. afltoning 74 N.T.S. 
655, 67 AppJllv. 484. 

Wyo.—Fisher v. Hopkins, 84 P. 899, 
4 Wyo. 379, 62 Am.S.R 88. 

18 CJ.J. p 676 note 91. 

96. R,L—^Providence County Sav. 
Bank v. Vadnala, 65 A. 764, 25 R. 
L 295. 

96. Jilass.—Lee v. Blodget, 102 N. 
E. 67, 214 Hass. 374. 

Vt—Hogan v. Sullivan, 64 A. 234, 79 
V!t 36. 

97. WIs,—In re Nitka’s Will, 242 N. 
W. 604, 208 WIs. 181. 

18 C.J. p 676 note 1, 
of aioitay 

(1) Contract to pay two or more 
persons a sum of money Is Joint 
oontract 

Ark,—Lake v. Wilson, 85 S.W.2d 697, 
188 Ark. l80, modified on other 
grounds 88 S.W.2d 25, 188 Ark. 180. 
Ind.—Cline v. Rodabaugh, 179 NJEL 
6, 97 Ind.App, 268. 

Or.r-Anderson v. East Oregon Lum¬ 
ber Co., 211 P. 937, 106 Or: 469. 
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provision that all contracts which at common law 
are joint only shall be construed to be joint and sev¬ 
eral,^ and a pa}Tnent of a debt to one of several 
joint promisees will bind the others, as shown in 
the C.J.S. title Pa>Tnent § 4, also 48 CJ. p 590 notes 
72-74, as will a release given by one without the 
others joining, as shown in the CJ.S. title Release 
§ 47, also 53 CJ. p 1248 notes 69-71. 

Survivorship. Where one of several joint credi¬ 
tors or promisees dies, the legal rights under the 
contract devolve on the survivors,2 and, on the death 
of the last, on his representatives,* but not on the 
representative of a deceased obligee while one of 
the coobligees survives;^ the survivor or survivors 
only may sue on the contract, joining the represent¬ 
ative of the deceased creditor not being permissible, 
as shown in the CJ.S. title Parties § 19, also 47 
CJ. p 55 note 1. 

§ 354. -Presumptions 

Promises of several persons are, In the absence of 
statute, presumed to be Joint unless a contrary Intention 
Is shown In the Instrument. There Is a presumption that 
a right given to two or more Is a joint right. 

Promises of several persons are, in the absence 
of statute, presumed to be joints and not several,® 
nor joint and several,^ unless a contrary int^tion 
is shown in the instrument, but there is authority 
for the view that there should be no presumptions 
indulged in in favor of an obligation being joint 
instead of joint and several.® To overcome the pre¬ 
sumption and to create a several liability, or joint 

L Mo.—Townsend v. Roof, 237 S. 

W. 189, 210 Mo.App. 293. , ; 

% Or.—In re Edward Estate, 14 
P.2d 274, 278, 140 Or. 481, (dtlng 
Oorpna Toxla. 

W.Va.—Israel v. Jones, 124 S.E. 665, 

97 W.Va. 178—Pollock v. House & 

Hermann, 100 S.E. 275, 84 W.Va. 

421. 

13 C.J. P .576-note 8. 

Jtatent of Interest 
Under the rule by which right of 
action on a Joint obligation passes 
on death of one of the joint obligees 
to the survivor, all the Interest, le¬ 
gal as well as eguitable, does not 
necessarily vest in the survivor.— 

HUl V. Breeden, Wyo., 79 P.2d 482. 

3, W.Va.—Israel v. Jones, 124 S.B. 

666, 97 W.V^ 173. 

4b W.^a.-Israel v. Jones, supra. 

8b Ga.—WUUngham, Wright ft Cov- 
. Ington V. Glover, 111 S.B. 206, 207, 

28 Ga.App. 894, citing Ootpns JUr 
ns. 

Ind.—Cline v. Rodabaiigh. 179 H.E. 

6, 97 IhdJ^. 258. 

Mo.—Illinois Fuel Co. v. Mobile ft] 
a R. Co.. 8 S.W^2d 88^ 819 Mo.i 


and several liability, there must be words of sever¬ 
ance,9 but absence from the agreement of any ex-, 
pression that a joint agreement is intended strength¬ 
ens expressions therein indicating that it is intended 
also as several.^® 

Under statutes in some jurisdictions, contracts 
which at common law are joint must be construed 
as joint and several, as shown infra § 355. 

Implied promise. Where an implied promise is 
raised by law, imposing a liability on two or more, it 
will be r^rded as joint.. . . 

Rights. A right given to two or more is gen¬ 
erally presumed to be a joint right^^ 

§ 355. Joint and S^eral Contracts.. . 

a. Promisors 

b. Promisees -. 


a. Promisors 

(1) In general.) 

(2) Statutory provisions and presump¬ 

tions 

(1) In General 

A Joint and aeveral contract Is a contract with each 
promisor and a Joint contract with all. Joint and asverai 
covenants may be created by the' execution of one or 
aeveral instruments in which language to the .creation of 
such covenants Is used. , 

• Several persons may enter into concurrent con¬ 
tracts respecting the. same matter, binding them¬ 
selves jointly as one party, and als6 -severally as’ 


App.Dlv. 934—Glventer v. Anton- 
ofsky, 205 N.T.S. 287, 209 App.Dlv. 
’679. ‘ 

Pa-—^Mlnta v. TrI-County Natural 
Gas Co;, 108 A 285, 269 Pa.-477.:., 

8. Minn.—Schulti v. Howard, 65 N. 
W. 863, 63 Minn. 196, 56: Am.S.R. 
470. 

9. Mo.—Illinois Fu«iJ Co. v.‘Mobile 
d! 0. R. Co-., 8 S.W.2d 884, 319 Mo. 

'‘‘899, ceftloriui-denied Mobile O. 
R. Co. V. IlUnoip Fuel.Co., 49 S.Ct 
34, 278 U.S. 640, 78 L.Ed:'566. 
N.Y.—U. S. 'Pflntlng ft Lithograph 
Co. V. Powers, 186 N.B. 226, 288 N. 
T.S. 143, reversing 187 N.Y.Sl 967, 
196 App.Dlv. 934—Glventer v. An‘‘ 
tonofsky, 205 N.Y.S. 287, 209 App. 
Dlv. 679—Lasky v. Llssik, 261 N. 
Y.S. 768, 140 Mlsc. 826. 

IS C.J. p 577 notes 21, 28. 
lOL Pa.—Yadusky v. Shugars, .169 
A. 2, 306 Pa. 92, 161 A. 785, 801 
Pa. 99, reversing 18 Pa.Dlst ft Co. 
641. 

IL W.Va.—Elliott V. Bell, IT S.B. 
899, 87 W.Va. 884. ■' ! 

la. Vt—ShurtieflE v. Udall,; 122 ' 
466, 97 Vt 166. , ■ 


. 899, certiorari denied Mobile ft O. 
■R.' Co. V. Illinois Fuel Co., 49 S. 
Ct 34. 278 U.S. 640, 73 L.Ed. 566. 
N.Y.—U. S. Printing ft Lithograph 
Co. V. Powers, 186 N.B. 225, 283 N. 
Y. 143, reversing 187 N.Y.S. 967, 
196 App.Dlv. 934—Glventer v. An- 
tonofsky, 205.'N.Y.B. 287, 209 App. 
Dlv. 679—Lasky v. Llssik, 261 N. 
Y.S. 768, 140 Mlsc.-826. 

Pa.—Yadusky y. Shugars, 161 A. 
786, 801 Pa. 99, reversing 13 Pa. 
Dlst. ft Co. 64L 

R.L—Berger v. Markowits, 164 A. 
279. 

Vt—ShurUefC v. Udall, 122 A. 466, 
97 Vt 166. 

l^ia-rrln re Nitka’s .Will, 242 N.W. 
604^ 208 Wis. 18L citing OOzpns 
Jttria. 

118 C.J. p 677 nbte 21. 

1 6. U.S.—^BrlU V. Jewett, C.C.A.Fla., 
262 F. 985, 936, citing Corpus To- 
ds. 

Pa.—Mints y. TrI-County Natural 
Gas Co.. 103 A. 286, 259 Fa. 477. 

18 aJ. p 677 note 21. 

7. N.y!— U. S. Printing ft Idtho- 
graph Co., 186 N.BI 226, 228 N.Y. 
^a48, reverelng 187;N.Y.S. .957, 196 

m 
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separate parties, at the same time; in which case, 
besides the one joint contract, there are also as 
many several contracts as there are separate per¬ 
sons, the debt or matter of the contract being one 
and the same in all the contracts thus made. A joint 
and several contract is a contract ^^uth each prom¬ 
isor and a joint contract with all; therefore in a 
joint and several contract there is one more con¬ 
tract than there are promisors.^* A joint and sev¬ 
eral covenant may be executed in two ways: (1)' 
The obligors may covenant together in one instru¬ 
ment, binding themselves by words of joint cove¬ 
nant, and each may also bind himself at the same 
time severally in a separate instrument for the per¬ 
formance of the same thing. (2) They may all be 
bound at the same time jointly and severally for the 
performance of the same thing, by uniting in one 
instrument the joint obligation of all and the sev¬ 
eral obligation of each.^^ 

Where parties purport to bind themselves and 
each of them, or to covenant for themselves and 
each of them, the promise or obligation is in gener¬ 
al both joint and several.^® The fact that the par¬ 
ties bind themselves, their heirs, executors, and ad¬ 
ministrators is consistent with the existence of a 
joint and several obligation.^® An agreement to 
pay money, signed by two, but in the body provid¬ 
ing for the payment by one of them only, has been 
regarded as a joint and several obligation.So, 
where the contract is signed by several but the verb 
expressing the promise is singular, the contract has 
been construed as joint and several^® An agree¬ 
ment that each of several parties shall bear his pro¬ 
portionate part of a burden resting on one or more 


of them has been regarded as a joint and several ob¬ 
ligation as among themselves regardless of the lan¬ 
guage of the agreement^® 

The parties to a contract may be jointly and sev¬ 
erally bound to third persons, although as between 
themselves their liability is that of principal and 
surety.2® 

As a joint and several contract is not one obliga¬ 
tion, but a combination in one instrument of one 
joint obligation and as many distinct several obli¬ 
gations as there are parties, it follows that the lia¬ 
bilities must be a combination of those attaching to 
joint contracts and of those attaching to several 
contracts; so that if action is brought against the 
promisors all jointly, they are all liable as on a joint 
contract,^! and if against them all separately, they 
are liable as on a several contract22 

The obligors are liable either jointly or severally, 
and covenantees are not privileged, or do not have 
the option, to sue some covenantors jointly and oth¬ 
ers severally; they must, in the absence of statute, 
be sued either jointly or severally, as shown in the 
C.J.S. title Parties § 35, also 47 C.J. p 70 note 3. 
The effect of a judgment in either a joint or a sev¬ 
eral action as a bar to further actions is discussed 
in the C.J.S. title Judgments § 759, also 34 CJ. p 979 
note SS-p 980 note 5. The release of one of sev¬ 
eral joint and several obligors is, at common law, 
a release of all, as shown in the CJ.S. title Release 
§ 49, also 53 C J. p 1249 note 85. 

(2) Statutory Provisions and Presumptions 

By virtue of statute In some Jurisdictions, contracts, 
which at common law are joint only, are treated as joint 


la Mo.—Bank of Coming v. Con¬ 
solidated School Dlst. No. 6 of 
Atchison County, 54 S.W.2d 426, 
490, 227 MoApp. 623, citing Cor¬ 
pus Jnale. 

Or.—^Ford v. Schall, 222 P. 1094, 
1096, 110 Or. 21, citing Coipiie Jup 
tis. 

IS CJ. p 576 note 6. 

Words "several” and "sereraUe” 
mean the same, and a contract call¬ 
ing for Joint and “severable" notes 
Is complied with where the notes are 
joint and “severaL”—Lawson v. 
Muse. 165 S.W. 896, 180 MoJ^pp. 85. 

Joint ^‘ox*' several UabUity Is a 
Joint '‘and” several liability. 

N.T.—Strauss v. Trotter, 26 N.T.S. 
20, 6 Mlsc. 77. 

N.C.—Outlaw V. Farmer, 71 N.C. 81. 
Fajueut of money 
Where members of a board of di¬ 
rectors of a bank agreed to pay into 
the bank a specified sum to enable it 
to remain open, they became liable 
Jointly and severally to the bank as 


the beneficiary of the agreement, al¬ 
though as between themselves they 
apportioned the amount; and such 
agreement was not an ordinary sub¬ 
scription contract in which the lia¬ 
bility of each subscriber is several. 
—^Taylor v. Fverett, 124 S.B. 816, 
188 N.C. 247. 

Oonstrootion oontroot' 

The terms of a construction con¬ 
tract may be such as to make the 
subscribers liable Jointly and sever¬ 
ally for the entire price of the work. 
—Morelng v. Weber, 84 P. 220, 8 
CalJlpp. 14. 

14 Ky.—Evans v. Banders, 10 B. 
Mon. 291. 

18 C.J. p 576 note 7. 

15. Mich.—Lorimer v. Gof^ 185 N. 
W. 791, 792, 218 Mich. 587, citing 
Corpus JulB. 

Mo;—Illinois Fuel Co. v. Mobile & 
0. R. Co„ 8 S.W.2d 884, 840, 819 
Mo. 899, certiorari denied Mobile 
& 0. R. Co. V. Illinois Fuel Co., 49 
S.Ct 84, 278 n.S. 640, 78 L.Ed. 665 
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—Townsend v.'Roof, 237 S.W. 189, 
210 Mo.App. 293. 

Tejc.-^Miller v. Bush, 24 S.W.2d 28, 
119 Tex. 68. 

13 C.J. p 680 note 67. 

16. Pa.—^Yadusky v. Shugars, 161 
A. 786, 301 Fa. 99. 

17. Pa.—Klapp v. Eleckner, 8 

Watts & S. 619. 

la. Conn.—Salomon v. Hopkins, 28 
A. 716, 61 Conn. 47—^Monson v. 
Drakeley, 40 Conn. 662, 16 Am.R. 
74. 

18 G.J. p 680 note 66. 

ISii Tex.—Miller v. Bush, 24 S.W.2d 

. 23, 119 Tex. 68. 

SOl n.S.— ^In re America Product 
Co., Pa., 224 P. 401, 140 C.CJL 87. 

ai. Mass.—Slmonds T. Center. 6 
Mass. 18. 

13 C.J. p 676 note 9. 

S2. :^B.—Slmonds v. Center, su¬ 
pra. 

13 C.J. p 676 note 10. 
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and several; and other statutes create a presumption 
that a certain type of promise is Joint and several. Under 
the civil law an obligation In solldo is not presumed. 

By virtue of statute, in some jurisdictions, con¬ 
tracts which at common law are joint only are con¬ 
strued and regarded as joint and several.^* Under 
other statutes, where all parties who unite in a 
promise receive some benefit from the consideration, 
their promise is- presumed to be joint and sever¬ 
al but where parties contract jointly only, there 
must be a joint liability enforceable against all, in 
order that there may be a several liability enforce¬ 
able.*® 

Under the civil law, an obligation in solido is 
never presumed, but must be expressly stipulated 
for.** However, a statutory provision that an ob¬ 
ligation in solido must be expressly stipulated does 
not require that the words *‘m solido" or “solidary" 


§ 356 

shall appear in the agreement or obligation, if the 
essential elements of such an obligation are pres¬ 
ent,*^ and, under a contract by which several debt¬ 
ors bind themselves for the same debt, the obliga¬ 
tion is one in solido.** 

b. Promisees 

In general, promisees may claim under a contract 
or promise either Jointly only or severally only, and do not 
have the option of treating the contract as joint or sev¬ 
eral. 

Promisees cannot be both joint and several; that 
is, persons must be entitled under a contract jointly 
only or severally only.** It is not possible by any 
words of joinder or severance to give the cove¬ 
nantees the election to sue separately and together, 
that is, both jointly and severally.*® It follows from 
this that a contract cannot as to the promisees be 
treated as joint or several at their option.*^ 


G. PLACE 


§ 356. Place of Making 

Generally speaking, the place of making a contract Is 
determined according to the- parties’ intention; as a 
rule, it Is considered to be the place where the offer Is 
accepted, or where the last act necessary to a meeting of 
the minds or to complete the contract is performed. 


The place where a contract was made is to be de¬ 
termined in accordance with the intention of the 
parties.** As a rule, a contract is considered as en¬ 
tered into at the place where the oiler is accepted,** 
or where the last act necessary to a meeting of the 
minds or to complete the contract is performed.*^ 


S3. Mo,—^Illinois Fuel Co. v. Mobile 
ft 0. R. Co., 8 S.W.2d 884, 319 Mo. 
899, certiorari denied Mobile ft 0. 

R. Co. V. Illinois Fuel Co., 49 S. 
Ct 84. 278 U.S. 640, 78 L.Fd. 565. 

HI.—See Messenger v. Wendell, 211 
IlLApp. 374. 

Mo.—Tbomas v. Schapeler, App., 92 

S. W,2d 982—Huff v, Doerr, 228 3. 
W. 849, 206 Mo.App. 668. 

Tex.—Martin v. Hawkins, Clv.App., 
288 S.W. 991, 992. clUng Ooxpus 
Juris. 

13 CJ. p 678 note 24. 

Sft Cal.—Hurlbut V. Quigley, 180 
P. 613, 180 Cal. 266. 

13 C.J. p 678 note 26. 

S6. Colo.—Smith V. Woodward, 117 
P. 140, 61 Colo. 811. 

OB. La.—Taylor v. Loeb, 127 So. 

687, 13 LaJ^pp, 827. 

Philippine.—Flllpinas v, Obed, 18 
Philippine 891. 

13 C.J. p 578 note 27. 

37. La.—George Moroy Cigar ft To¬ 
bacco Co. V. Henriques, App., 184 
Bo.- 408—Dodd V. Lakevlew Motors, 
App., 149 So. 278. 

aa La.—North British Mercantile 
Ins. Co. V. Patterson ft Shirley, 6 
La.App. 327. 

33, Me.—^Eveleth v. Sawyer, 62 A, 
639, 96 Me. 227. 

Wls.—In re Nitka's Will, 242 N.W. 


604, 208 Wls, 181, citing Cozpns 
Juris. 

18 CJ. p 677 note 14. 

lu Montsaa, In view of the dlffer- 
i entlation between obllgatlvnB and 
rights In the statutory provision, 
Rev.Codes 1921 ! 7897, that all ob¬ 
ligations Imposed on several persons, 
or rights created in favor of several 
persons, may he Joint, several, or 
joint and several, the statutory pro¬ 
vision, Rev.Codes 1921 | 7898, that 
all Joint obligations shall be taken 
and held to be Joint and several, does 
not render a Joint right of coprom¬ 
isees Joint and several.—Hand v. 
Heslet, 261 F. 609, 81 Mont 68. 

33. Me.—Eveleth v. Sawyer, 52 A. 

689, 96 Me. 227. 

13 C.J. p 677 note 15. 

31. Me.—Eveleth v. Sawyer, supra. 
Mich.—Post V. Shafer, 29 N.W. 619, 
68 Mich. 85. 

33. Iowa.—Philip Carey Co. v. 
Maryland Casi^ty Co., 206 N.W. 
808, 201 Iowa 1068, 47 A.L.R. 495. 

33. U.S.—C. I. T. Corporation v. 

Sanderson, D.CIdaho, 43 F.2d 985. 
Ala.—Cardon v. Hampton, 109 So. 

176, 21 Ala.App. 488. 

Fla.-Peters v. E. O. Painter Fertll- 
\ izer Co., 76 So. 749, 78 Fla. 1001. 
Ga.—Shores-Mueller Co. v. Bell, 94 
S.E. 83. 21 Ga.App. 194. 

Ky.—Deins’ Adm'r v. Olbbs. 78 S.W. 
2d 846, 257 Ky. 469. 
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Miss.—Couret v. Conner, 79 So. 230, 
282, 118 Misa 874, citing Ckttpus 
Jnzis, and motion denied 79 So. 
801, 118 Miss. 598. 

Tex.—Dallas Waste Mills v. Early- 
Foster Co., Clv.App., 218 S.W. 615, 
dismissed for want of Jurisdic¬ 
tion—Cuero Cotton Oil ft Mfg. Co. 

I v. Feeders* Supply Co., Civ.App., 

I 208 S.W. 79. 

W.Va.—^Three States Coal Co. v. Su¬ 
perior Elkhom By-Products Coal 
Co., 158 S.E. 661, 110 W.Va. 465. 
13 C.J. p 681 note 58. 

Gaptioa of written offer 
Where the acceptance is written on 
a paper containing the offer, which 
is captioned In a named place, the 
Inference, in the absence of con¬ 
trary evidence, is that the place of 
the acceptance, and, therefore, of the 
contract, Is the place appearing in 
the caption.—^Lee v. Moseley, 149 S. 
E. 808, 40 Ga.App. 371. 

3ft U.S.—C. I. T. Corporation v. 
Sanderson, D.C.Idalio, 48 F.2d 985 
—^Lincoln Nat Life Ins. Co. of Ft 
Wayne, Ind. v. Hammer, C.CJLN, 
D., 41 F.2d 12—^Hogue-Rellogg Co. 
v. Q. L, Webster Canning Co., C 
C.A.Va., 22 F.2d 884, certiorari de¬ 
nied G. L. Webster Canning Co. v. 
Hogue-Kellogg Co., 48 S.Ct 629, 
277 U.S. 692, 72 L.Ed. 1004—Was- 
tun V. Lincoln Nat Life Ins. Co. of 
Ft Wayne, Ind., aCJLS.D., 12 P. 
2d 422—Philadelphia Warehouse 
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So, where delivery of the instrument, evidencing the 
contract is regarded as essential to the completion 
of the contract, it is regarded as made at the place 
of delivery.85 Under a statute giving a lien on ves¬ 
sels for certain debts contracted in the state, the 
place where the services are in fact rendered, al¬ 
though rendered under and in pursuance of a con¬ 
tract made at another place, is the place where the 
debt is deemed to have been contracted.36 The 
place where the parties agree on the terms of a con¬ 
tract®'^ or where the contract is written, signed, or 
dated,®® or the obligor’s place of residence®® does 
not necessarily fix the place where a contract is en¬ 
tered into. 

As affected by mode of oommunication. Where 

Co^ V. Seeman, C.C.A-N.Y., 7 F.2d 
99 S, affllrmed Seeman v. Philadel¬ 
phia Warehoupe Co., 47 S.Ct. 628, 

274 ir.S. 403, 71 LuBd. 1128—Dun¬ 
ham V. Omaha & C. R St Ry. Co., 

D.aN.T., 26 P.Supp. 2S7. 

CaL—C. H. Parker Co. v. Exeter Re¬ 
fining Co., T9 P.2d 1114, 26 Cal. 

App.2d 610—Olohe Cotton OU Mills 
V, Industrial Accident Commission, 

221 F. 658. 64 CalA.pp. 807. 

IR-nJohnston v. Industrial Commis¬ 
sion, 185 N.HL 191, 852 III 74. 
lowL.—Chicago, R I. P. Hy. Co. 

V. Lundauist, 221 N.W. 228. 206 
Iowa 499, certiorari denied Lund- 
gulst V. Chicago. R L & P. R. 

Coi, 49 S.Ct 187, 278 U.Si 658. 78 
L.Bd. 566-^unty Sav. Bank v, 

Jacobson, 211 RW. 864, 202 Iowa 
1268. 

Ky.—Delns’ Adm’r v. Gibbs, 78 S.W. 

2d 846, 257 iRy. 469i-aannon v. 

Bronston, 66.'S.W.2d 358, 246 Ey. 

612, 86>A,D,R 824. ■, 

Md.—Sxm Ins. Office, ILlmited, of 
London v. MhlUck, 168 A 85, 160 
Md. 71. 

Miss.—Hartford Abdldent & Indem¬ 
nity Co. y. Delta & Pine Land Co., 

150 So. 205, 169 Miss. 196, re¬ 
versed on other grounds 64 S.Ct 
684, 292 U.S. 148, 78 L.Bd. 1178, 
rehearing denied'64 S.Ct 772, 292 
U.S. 607, 78 1LE&. 1468.- 
Mo.—Adams v. Continental Life Ins. 

Co., 101 S.W.2d: 7B^Daggett v. 

Kansas aty Strdhtural Steel Co., 

65 S.w.2d 1036, 884 Mo. 207, cer¬ 
tiorari denied Kansas City Struc¬ 
ture! Steel Co. v.Jlaggett 54 S.Ct 
' 640, .292 U.S. 630,'; 78 L.Ed. 1484— 

R Co^t Co. V. Gregor, 44 5.W.2d 
f. ,6. 828 Mo. 1216.' citing Ootpu 
ffiirilH-IlllnoIs Fuel Co. v. Mobile 
ft G. R Co., 8 8.'9r.2d 884, ^19 
Mdl 899, certloT^ denied Mobile 
A; , G, R CqmT. lUinols Fuel Co., 
si 278. 'g.S. 640, 78 LJBid. 

Sjlii-^Oon V. David G. Evans Cof¬ 
fee, Co.„.Ap|>., 108 S.W.2d 688. 

Sfe'^.—Ayondale v. Sovereign Camp, 

279 JK.W. 855. 


an offer is accepted by letter or telegraph the con¬ 
tract is completed at 'the place, it is generally held, 
at which the letter or telegram is senti^o but, in 
circumstances where acceptance by telegraph re¬ 
quires delivery of the telegram to the offeror, the 
contract is completed at the place where such deliv¬ 
ery is made.4i Where a contract is made by tel¬ 
ephone, it is regarded as made at the place from 
which the accepting party speaks.^® 

Contract by agent. A contract by an agent hav¬ 
ing authority to. bind his principal is deemed to be 
made at the place where the agent enters into the 
agreement, even though his principal afterward ap¬ 
proves it,^® but a contract by an agent which re¬ 
quires ratification by his principal is generally con- 


NT.T.—Jones v. Metropolitan Life Ins. 

Co., 286 N.T.S. 4, 168 Mlsc. 466. 

N.C.—Bundy v. Commercial Credit 
Co., 167 S.B. 860, 200 N.C. 611. 

Tex.—^Texas Employers', Ins. Ass’n 
V. Moore, CivApp., 56 S.W.2d 662, 
error refused. 

Utah.—Kansas City ‘Wholesale Gro¬ 
cery Co. V. Weber Packing Corpo¬ 
ration, 78 P.2d 1272. 

Vt —^Advance Whip & Novelty Co. v. 
Benevolent Protective Order' of 
Elks of Montpelier, 170 A 96, 97. 
106 Vt 72. citing Corpna Toxla— 
Arthur A Bishop & Co. v. Thomp¬ 
son, 180 A 701, 99 Vt 17. 

W.Va.—Three States Coal Co. v. Su¬ 
perior Elkhom By-Products Coal 
Co., 158 S.E. 661, 110 W.Va. 466. 

18 C.J. p 681 note 69.. 
aigiiiiig 'by pnxohaser 
Contract for purchase of accounts 
signed by seller, and mailed to pur¬ 
chaser in another state, where it was 
signed, was executed in such state, 
signing by the purchaser being the 
last act essential to completion of 
the agreement—^Bundy v. Commer¬ 
cial Credit Co.. 167 S.E. 860, 200 N. 
a 511. 

Approval of note and uoartgage 
Where an application for a loan 
was transmitted by mall to the lend¬ 
er, who sent a note and mortgage to 
be executed by the borrower and his 
wife, and the note and mortgage, 
when returned, were examined and 
approved by the lender, who sent 
the amount of the loan to the bor¬ 
rower, the contract for the loan of 
the money was completed and de¬ 
livered in the state of the residence 
of the lender, and not in the state 
of the residence of the borrower.— 
Denison y. Phipps, 211 P. 83, 87 OkL 
299.. 

85. U.S.—In re Motor products Mfg. 
Corporation,- CC^Cal, 90 F.2d 8, 
certiorari denied Moore v. Jahna, 
68 S.Ct 18, 892^U.S. 695, 82 L.Ed. 
.686—C. L ’T, Corporation v. San- 
: derson, D.C.Idgho', ,48 F.2d 986.. 

81 . 4 : 


Ga.—Peretzman v. BorochoU 200 S. 

E. 831. 58 GaApp. 838. 

13 C.J. p 681 note 60. 

8A N.T.—Mullln V. Hicks, 49 Barb, 
260. 

87. Iowa. — Philip Carey Co. v. 
Maryland Casualty, Co., 206 N.W. 
808. 201 Iowa 1063, 47 AL.R 495. 

88. CaL—California Bean Growers'^ 
Ass'n v. G R ft 0. B. Puller Co., 
248 P. 967, 78'Ca!.App. 622. 

Ohio.—^McGhee v. Casualty Co. of 
America, 16 Ohio App. 467. 

13 GJ. p 681 note 60 [b], . 

89. Ohio.—McGhee v. Casualty Co. 

. of America, 16 Ohio App. 467. 

fa CaL—C. H. Parker Co. v. Exeter 
Refining Co., App'., 79 P.2d 1114. 
Iowa—^International Transp. Ass’n 
V. Dea Moines Morris Plan Co., 
.246 RW. 244, 216 Iowa 268. . * 

18 GJ. p 581 note 61. 
pftuuuz of acoeptaa^e not presozlbad' 

I 'Where the offer is sent by wmii 
and silent on how acceptance should 
be communicated, gnd. acceptance ■ Is 
mailed to offeror without the state, 
contract Is made in the state in 
which the acceptance is mailed.—In-' 
ternatlonal Transp. Ass’n v. Des 
Moines Morris PIm Co., supra. 

41. U.S.—Dickey v. Hurd, GGA 
Masa, 33 F.2d 416, certiorari. de¬ 
nied 60 S.Ct. 82. 280 U.S. 601, 74 
! LuBd. 646. ' • ’ . 

Offer by mall ' 

Where the Is by mall and the 
acceptance is by telegraph, the con¬ 
tract is completed at the place at 
which the telegram is delivered to> 
thp offeror.—Dickey v. Hurd, supra 
4a Ala—Catdon v. Hampton, 109 
So. 176, 177, 21 AlaApp. 438, citing 
' Oorpns Juris. 

Tex—Cuero Cotton Oil & Mfg. Co. v.^ 
Feeders’ Supply Co., ClvApp., 203 
S.W. 79. 

Is GJ. p 682 note 66. 

A IJtah.—U. S...Bond ft Finance 
Corporation v. Nc^tlonal Building' 

. ft Loan Ass’n of America 12 P.2a" 
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sidered as made at the place where the ratification 
is given.^^ Where negotiations for a contract are 
carried on between parties living in different states, 
partly by the interchange of letters and partly by 
oral communications through an agent, the contract 
is regarded as made in the state or place where it 
first takes effect, so as to become a binding obliga¬ 
tion on both parties.45 

§ 357. Place of Performance 

A contract is performable at the place stlputated by 
the parties, or, In the absence of a stipulation, at . the 
place where the parties supposedly understood at the 
time of the contract that It was to be performed. 

. Where'the place of performance has‘been stipu¬ 
lated by the parties, the court will give effect to the 
intention' so expressed,^® or, if the contract is silent 
in that respect, the place of performance is to be 
determined in accordance with the supposed under¬ 
standing of the parties at the time of the contract, 


and hence, will vary according to the nature and 
subject matter of the contract.*'^ In the absence of 
an express stipulation or of facts and circumstances 
showing that the parties intended performance to be 
elsewhere, the place of performance is deemed to 
be the place where the contract 'was made.^® 

In general, with regard to contracts for the deliv¬ 
ery of specific articles, the usual residence or place 
of business of the obligor is the place of perform¬ 
ance, where no place is expressed,^® whereas, a cov¬ 
enant to perform any transitory act is to be per¬ 
formed at the place of the obligee’s residence in¬ 
stead of that of the obligor.®® Where the promise 
is to return specific articles, it is to be performed at 
the place of residence of the promisee.®^ So, where 
work is to be done which of necessity will be at¬ 
tached to the freehold it will be presumed that it is 
to be performed where the obligee shall designate.®® 
However, where the contract provides for delivery 


758, so Utah 62, rehearing denied 

17 P.2d 238, 80 nuh 62. 

44, Ala.--W. T. Rawlelgb Medical 
Co. V. Walker, 77 So. 70, 16 Ala. 

' App. 232. 

18 C.J. P 682 note 68. 

jContra .Golson v. Bbert, 62 Mo. 260. 

46. TJ.S.—Aultman, etc., Co. v. Hold- 
' «r; C.C.Mich„ 68 P. 467, afBLrmed 

18 S.Ct 269, 169 U.S. 81, 42 L.Ed. 
669. 

13 C.J. p 681 note 62. 

Puttliiff affreenun^ In wxltiiig asid 
. lUroiv 

An Intercliange of letters and oral 
cominunlcationa through, an agent 
leading up to a contract were insuffi¬ 
cient to establish the locus of the 
contract, the locus being the state 
where the agreement as consuimnat- 
ed was put Into written form and 
signed by the parties.—Geixlck & 
Oerrick Co. v. Llewellyn Iron Works, 
177 P. 692, 106 Wash. 98. 

U.S.—^Mutual Ben. Health & Ac- 
' cldent Ass’n v. , Baldridge, C.CA. 

• Colo., 70 F.2d 236. 

IS OJ. p 682 note 76 [a]. 

:partkmlar stipnlaUoiui oonstroett 

• (1) A contract by the seller of 
mail order business not to engage in 
such business In the state for five 
years was violated by his filling In 
the'State by delivery to common cai^ 
rier orders received from persons In 
another atata—rKochenrath v. Chriat- 
•map, 208 S.W. 788, 180 Ky. 799. 

(2) Location for stone crusher, 
wh4re crushing stone would violate 
rights of persons in neighborhood, 
, was npt “suitable location*' within 
contract. — Wellington v. Crowley, 

' 119 N.SL 744, 280 Mass. 107. 

(8) Delivery at ranch owi^er's 
landing of piimp maobinery for his* 


well three hundred feet away up' a 
steep and rock bank was not such a 
delivery on his “ground” as to call 
for payment of the first installment 
of the price as* provided.—^United 
Iron Works v. Wagner, 154 P. 460, 
89 Wash. 298. 

(4) Contiacti whereby platntifE 
agreed to do ,hauling from named 
place and defendant agreed to <pay 
for hauling from two places was a 
contract to haul from named place 
with option to.plaintiff to haul from 
s^nd placa—-Stroup v, Pearce, 288 
P. 627, 87 Colo. 486. 

47. U.S.—ilutu'al Ben, Health ft Ac¬ 
cident Ass'h V. Baldridga C-CLA. 
Colo., 70 r.2d 286. 

CaL—^Burf v. WeiAern States Life 
Ina Co., 296 P. 273, 211 CaL 668 
^Masajirb .Hekanlshl v. Policy 
Holders’ Life- Ins. Ass'n of’ Los 
Angeles. 19 iP.2d 287, 129 Cal.App. 

. 747—Southwestern Portland Ce¬ 
ment Co: y* Cochrane, 300 P. 445, 
114 CalAjpp. 778. ' • 

13 C.J. p 882 note. 67. 

Presumption , fixing, governing law 
see supra I 20. 

aCospltal aa^ aedloal service 
In action ;for breach' of a contract 
by defendant; hospital association to 
furnish free JiobPital services where 
' a hospital is provided, and free medl- 
'dd mid surfrlcajl treatment,-'without 
'Specification as to place to be ren¬ 
dered an instraction that, under 
the terms and conditions of the con¬ 
tract, defendant was not bound to 
rehder services to i^laintlff outside of 
the city and county in which defend- 
i ant's hospital was located was prop- 
Jerly refused,—Coffey v, Northwest- 
iem Hospital Ass’n, 188 P. 762, 96 Or. 
100, rehearing denied 189 P. 407, 96 
Or. 100. 


48. U.S.—Mutual Ben. Health ft Ac¬ 
cident Ass’n y. Baldridge, C.C.A. 
Colo., 70 P.2d 236—Dorman v. John 
Hancock MuL Life Ins. Co. of Bos¬ 
ton, Mass., D.aCaL, 25 F.Supp. 889. 

Cal.—^Roos V. Jansen, Super., 78 P. 
2d 476. 

DeL—Canadian Industrial Alcohol 
Co. r. Nelson. 188 A. 39. 

N.T.—Thompson v. Lakewood City 
Development Co., 174 N.f.S. '826, 
106 Mlsc.’ 680, affirmed 177 N.T. 
S. 926, 188 App.Dly. 996. 

Stipulation an to part of pforform.. 
aaoe 

Contract may be held entirely per¬ 
formable at place where made and 
where it expressly provides that it 
is partly perfonnable. — Burr v. 
Western States Life Ins. Co., 296 P. 
278, 211 Cal.-668. • 

Place of date 

That a'written contract was dated 
at a particular place raised a pre¬ 
sumption that it was 'to be- per¬ 
formed at that place or at the place 
of 'the obligee’s reffidence.—^Hughes 
V. R. O, Campbell Coal Co., 258 S.W. 
671, 201 Ky. 889. 

49. Dtah.—United States Bond ft 
, Finance- Corporation v. National 

Building ft .Loan Ass'n of America, 
17 P.2d 238, 239,' quoting ijlorpus 
atazls. 

IS aJ. p 682 note 68. > 

Pines of payment., generally see C.J. 

S. title Payment ! 6,-also 48 <U. 

■ pp 692-694 notes ,lj6-i25.; 

'sa Ky.-—Wlckllffe y. Handley, 2 
Bibb 247. 

!i 8 OJ. p 682 note 69, 

151. Ma—'White v. Perley, 16 Ma 
: 4701 

[sa. Ey.—Trabue v. Eav, 4 Bibb, 1^26.' 
. 18 C.J. p 682 note 7L 
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at a place to be selected by the creditor, the debtor, 
in case the creditor fails to make such designation, 
may select a. proper place for performance within 
the reason and spirit of the contract, and, after noti¬ 
fying the creditor, if his residence is known, may 
make a delivery at that point.®^ Where a contract 
for a payment in specified property provides that 
it may be made at either of two places, the entire 
payment, it has been held, must be made at one or 


the other of such places.^^ 

A literal fulfillment of the contract provisions as 
to the place of performance is suflScient, although a 
different place may be more convenient to the prom- 
isee.55 ^Vhere the contract provides that perform¬ 
ance shall be made at such place as may be agreed 
on, the subsequent agreement of the parties is nec¬ 
essary to the right to change the place of perforra- 
ance.56 


H. TIME 


§ 358. Construction of Stipulations in General 

Stipulations as to time must be construed In accord¬ 
ance with the partias' Intention as shown by the lan¬ 
guage employed, which, If ambiguous, Is to be considered 
In connection with the subject matter of the contract, the 
attendant circumstances, and the practical construction, 
If any, adopted by the parties. Apparently conflicting 
provisions will be harmonized If possible. 

As in the case of contractual provisions general¬ 
ly, discussed supra § 295, stipulations as to time must 


be construed in accordance with the intent of the 
parties as shown by the fair import of the language 
employed,57 and cannot be varied or ignored.®* In 
case of ambiguity the language is to be considered 
in connection with the subject matter of the con¬ 
tract and attendant circumstances,®* together with 
the practical construction, if any, adopted by the 
parties.®® Where a statute is applicable, a stipu¬ 
lation as to time is to be construed in connection 


53. Ind.—Womad: v. Jenkins, 17 
Ind. 137. 

54. Ohio.—^Parson v. Brodley, 1 Ohio J 

Dec. (Reprint) 128, 2 We8t.L.J. 
401. I 

55. Me.—Palmer v. Fogg, 35 Me. 
368, 58 AnuD. 708. 

13 aj. p 583 note 76. 

Delivery u near as trackage permits 
A contract to deliver certain mar 
terial as near to the obligee’s work¬ 
ing site as railway trackage will per¬ 
mit did not require delivery at the 
obligee’s working site where track¬ 
age was not available for that pur- 
pose^Houghton v. Hoy, 172 P. 1148, 
102 Wash. 368. 

5& m.—Thompson v. Weeks, 32 HI. 
App. 642. 

13 aj. p 582 note 78. 

57. m.—See Skolnick v. South, 6 K. 

E.2d 617, 287 DLApp. 627. 

San.—Southern v. Chase State Bank, 
61 P.2d 1340, 1843, 144 Kan. 472, 
quoting Oorpns Jails. 

M.Y.—^Rubln v. Phllllps-Jones Corpo¬ 
ration. 7 N.T.S.2d 589. 

18 CJ. p 682 note 70. 

Clerical errors and omissions see hu- 
pra S 815. 

Duration of contract la general see 
Infra 8 885. 

Modification as to time see infra 8 
373. 

Options to terminate see Infra 88 
396^05. 

Provisions for forfeiture see infra 
IS 406-^lL. 

Renewal or extension see infra 8 449. 
Sufflctency of performance as to time 
see Infra 81 508-607. 


StlpnlatlQiL against liability for ^ 
lay 

A stipulation exempting the prom¬ 
isor from liability for damage caused | 
by delay beyond his control does 
not extend the time of performance 
BO as to entitle the promisor to re¬ 
cover the contract price from the 
promisee despite a delay by the 
promisor.—Primes Chemical Co. v. 
Fulton Steel Coiroratlon, D.C.N.Y., 
266 F. 945. 

Other provisloas oonstroad 

(1) Advertising “for any or all of 
52 weeka”—^Lee Lash Co., Inc. v. 
Trlssler Electrical Shop, 8 PaDiat 
& Co. 26. 

(2) Payment '‘when, If and as all 
notes which are now or which may 
hereafter be discounted are paid.” 
—Third & Lafayette Sta Garage v. 
Globe Discount Coiporation, 284 N.Y. 
S. 166, 138 Mlsc. 785. 

(3) Limitation of time for exhibi¬ 
tion of motion pictures.—Associated 
ClnenMLs of America v. World 
Amusement Co., Minn., 276 N.W. 7. 

(4) Maturity date of Insurance 
coupon.—^Dobson v. American Central 
Life Ins. Co.,' MoA.pp., 112 S.WJd 
148. 

Oonstmotlott suns at law snd ht 
equity ' 

Ky.—Browning v. HuO; 268 S.W. 661, 
204 Ky. 18. 

Sa N.Y.—Dnffleld & Co. v. Ells¬ 
worth, 256 N.Y.S. 716, 143 MIsc. 
40. 

59. Kan.—Southern v. Chase State 
Bank, 61 P.2d 1340, 1348, 144 Kan, 
472, quoting Corpus Juria—Wood- 
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man v. Millikan, 270 P. 684, 126 
Kan. 640. 

13 C.J. p 583 note 80. 

Advance payable txam sale proceeds 
Under agreement by which fruit 
company advanced money to fruit 
grower, to be paid out of proceeds 
of sales of fruit made for fruit 
grower, advance was made on per¬ 
sonal credit of fruit grower, and be¬ 
came a present debt owing by him to 
ftniit company, payable at all events 
at explratlbn of fruit marketing sea¬ 
son.—Valley Fruit Co. V. Swash, 236 
P. 273, 184 Wash. 697. 

Subeontraot 

One who performs work under a 
contract undertaken by another or to 
whom work is sublet Is not, in the 
absence of an agreement to such 
effect, required to wait for his com¬ 
pensation until It is paid to his 
promisor by the other party to the 
original contract — Tomlinson v. 
Timmons, 136 S.W. 980, 154 Mo.App. 
497. 

ea N.Y.—Hulbert v. Felber Engi¬ 
neering Works, 133 N.Y.S. 918, 76 
Misc. 621. 

13 C.J. p 683 note 81. 

"Hsoal year” commenced on date 
when parlies began to execute con¬ 
tract according to terms and condi¬ 
tions or letter written by owner' 
transferring contract to land, rather 
than on date of original contract a 
construction put upon the contract 
by the parties for a period of years. 
—Noling V. Orange Belt Securities 
Co., Fla., 177 So. 298 — Bishop v. 
Orange Belt Securities Co., Fla.. 174 
So. 1. 
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with the terms of the statute.*^ If separate stipu¬ 
lations are apparently conflicting, the court will so 
construe them as to harmonize them if possible, 
the definite and precise will prevail over the indefi¬ 
nite,®® and written stipulations will prevail over 
printed ones.®* 

Performance “immediately" “forthwith" etc. 
The word “immediately,” as used in a contract to 
perform “immediately,” has been held to have no in¬ 
flexible import, but to require interpretation in con¬ 
nection with its context and the attendant circum¬ 
stances,®® denoting, under some authority, a rea¬ 
sonable time under the circumstances.®® Similarly,- 
an agreement to perform “forthwith,”®7 “at once,”®® 
“as soon as possible,”®® or “as soon as practica¬ 
ble,”^® has been held merely to require fliat per¬ 
formance be made within a reasonable time under 
the circumstances. However, there is authority 
holding that, if such words are to be given any 
meaning whatever, they must, although not neces¬ 
sarily construed as requiring immediate perform¬ 
ance, be held to require performance more quickly 
than the reasonable time which would be required 
in their absence.^^ 

"On or about." A promise to perform “on or 


about” a certain date has been held to mean within 
a reasonable time after that date.^® 

“On or before" etc. A promise to perform on 
or before a day named is a promise to perform on 
the day named,^® the promisor having the whole 
of such day,^* but also having an option to perform 
before such time.'^® Similarly, a promise to per¬ 
form within a specified period of time is a prom¬ 
ise to perform at the expiration of such time, with 
an option to perform before that date.^® A contract 
to complete a work by or before a particular time, 
as for example by or before the month of Novem¬ 
ber, means that it shall be done before that time.*^^ 

“At any time” as used in a contract in connec¬ 
tion with the time of performance, is a relative and 
flexible term not susceptible of precise definition; 
its intendment in a particular case depends on the 
facts and circumstances."^® 

"At least" A stipulation that “at least” a certain 
time shall be given for performance entitles the 
promisor to sudi time and a reasonable time there- 
after.7® 

§ 359. Inception of Contract 

A contract it operative from the time of the meeting 


ei. KaJL—^Fey v. Looee-Wllee Bla- 
oaft Co., 75 P.2d 810, 147 Eaji. 31. 
angular and plnral nnmliet 
In constmlng the words “year 
1830-1831" in contract, statute pro¬ 
viding that words Importing the sin¬ 
gular number only can be extended 
to several persozis or things, and 
words Importing the plural number 
only can be applied to one person 
or thing should be considered.—^Fey 
V. Loose-Wiles Biscuit Co., supra. 

gg. Ky.^tucker v. MUler, 5 Lltt 
236. 

Postponemanb of tine of payment 
Where a provision sjs to the time 
of payment of an entire obligation 
and a provision as to the time of 
payment of installments thereof 
were apparently conflicting, a fur¬ 
ther provision that payment need be 
made only if final payment on an¬ 
other obligation had been made on 
that date referred not to the post¬ 
ponement of the first-named obliga¬ 
tion beyond the time specified, but 
to the postponement of the date of 
beginning the payment of Install¬ 
ments, such construction permitting 
effect to he given to apparently in¬ 
consistent provisions. — Holson v. 
Blsbee, Tex.Clv.App., 97 S.W.2d 610, 
error granted. 

68. Minn.—Associated Cinemas of 
America v. World Amusement C!a, 
276 N.W. T, 201 Minn. 94. 

66 . Minn.—Associated Cinemas of 
17CJ.S.-82 


America v. World Amusement Co., 
supra. 

65. Mass. — Dana v. Wlldey Sav. 
Banlc, 2 N.E.2d 450. 

Okl. — Mutual Oil & Gas Co. v. 

Christie. 241 P. 474, 115 OkL 129. 
13 C.J. p 688 note.87 [a]. 

66L Ill.—Anderson v. Steinle, 6 N-IL 
2d 879, 289 IlLApp. 167. 

OkL — Mutual Oil & Gas Co. v. 

Christie, 241 P. 474, 115 Okl 129. 
13 C.J. p 683 note 87. 

67. Md.—^Pennsylvania B. Co. v. 
Reichert 68 Md. 261. 

Mass.—Adams v. Foster, 5 Cush. 156. 
13 C.J- p 688 note 88, 

68. Iowa.—Harris v. Bills, 213 N.W. 
929, 803 Iowa 1034. 

18 C.J. P 583 note 89. 

66. U.B.—Franklin Sugar Refining 
Co. V.. Egerton, C.C.A.Md., 288 F. 
698, 708, citing Ootpns Jniis. 

Tex.—Diana Oil Co. v. Cayton, Civ. 
App., 20 S,W.2d 108, error dis¬ 
missed. 

13 aJ. p 588 note 90. 

Devlws’s oontraot to ssU realty 
Stipulation in presumptive dev¬ 
isees’ contract that realty Inherit¬ 
ed was to be sold “as soon as pos¬ 
sible" contemplated that sale should 
place concurrently with admin¬ 
istering estate.—Gadsby v. Gadsby, 
176 NJBl. 495, 275 Mass. 159, 74 A.L.R 
484. 

7a HL—williams ▼. Rlttenhouse, 
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etc., Co.. (4 K.I!. 9»5, 19S lU. 901. 
reversing 98 IlLApp. 548. 

18'C.J. p 583 note 91. 

71. Ga.—Hawkins v. Studdard, 71 S. 

E. 1112, 136 Ga. 727. 

N.T.—Sentenne v. Kelly, 18 N.T.S. 

529, 69 Hun 612. 

13 CJ. p 684 note 92. 

78. U.S.—U. S. Fidelity & Guaranty 
Co. V, Robert Grace Contracting 
Co., C.C.A.Pa, 263 P. 283. 

75. Md.—Washington Camp No. 32, 
P. 0. S. of A. V. Klug, 108 A. 521, 
622, 135 Md. 199, citing Corpus 
Juris. 

Mo.—0. A. Talbott & Co, v. Byler, 
App., 217 S.W. 862. 

13 CJ. p 584 note 93. 

74. Ind.—Adams v. Dale, 29 Ind. 
273. 

18 C.J. p 684 note 94. 

76. Ky.—Wall v. Simpson, 6 J.J. 
Marsh. 166, 122 Ajn.D. 72. 

Mass.—Wilson v. Blcknell, 49 N.B. 

118, 170 Mass.. 259. 

7a Tex.—Chastain v. Texas Chris¬ 
tian Missionary So.&, CivApp., 78 
S.W.2d 728. 

77. Pa.—Rankin v. Woodworth, 8 
Penr. & W. 48. 

18 C.J..P 584 note 96. 

78. OkL—Imes v. Globe Oil & Re¬ 
fining Co., 84 P.2d.ll06. 

7a U.S.—SL Charles v. Stookey, 
Mo.,' 154 F. 772, 86 C.CJL 494, cer¬ 
tiorari denied 28 S.Ct 569, 208 U. 
& 617, 52 L.Ed. 647. 
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of the minds of the parties, or when the last act neces¬ 
sary for Its completion Is performed. Unless a different 
Intent appears, a written contract ordinarily dates from 
the time of delivery; a date on the writing Is generally 
Inconclusive. 

A contract is operative as such from the time of 
the meeting of the minds of the parties,*® or when 
the last act necessary for its .completion is perform¬ 
ed.*^ In the case of a written contract, the time 
of its delivery,** unless a different intent appears,** 
is ordinarily deemed to be the time when the con¬ 
tract becomes binding. A date on the writing is 
generally not conclusive,*^ and if delivery is shown 
to have been at a different time, that time is deem¬ 
ed to be the date of inception of the contract,** un¬ 
less an intention to other effect is otherwise 
shown.*® However, the view has been taken that 
a contract runs from the date it bears without re¬ 
gard to the date of delivery.*^ 

Related agreements. Contracts made simultane¬ 
ously and so related as to constitute a. single trans¬ 
action are considered as taking effect in such order 


of priority and succession as will best carry into 
effect the intention and secure the rights of all the 
respective parties.** Where part of an oral agree¬ 
ment has been reduced to writing and has the ap¬ 
pearance of a complete contract, a part of the oral 
agreement subsequently reduced to writing and ac¬ 
quiesced in will be deemed to be contemporaneous 
with the part previously put into writing.** 

§ 360. Building and Construction Contracts 

Provisions as to time In building and construction 
contracts are to be construed so as to effectuate the 
parties' intention as shown by their language, which, if 
ambiguous, Is to be considered in connection with the 
subject matter of the contract, the surrounding circum¬ 
stances, and the practical'construction, If any, given 
by the parties. 

As in the case of such provisions in contracts 
generally, discussed supra § 358, provisions as to 
time in building and construction contracts are to 
be construed so as to effectuate the intention of the 
parties' as shown by the language employed,*® 

strike provision was a term of the 
contract — Cnyamel Prult .Co. v. 
Johnson Iron Works, C.C.A.La., 262 
F. 367. certiorari denied 4a $.Ct 481, 
253 H.S. 485, 64 KBd. 1025. 

(2) On the other hand, a printed 
provision, on the back of the form 
used for a contract, for the exten¬ 
sion of time for delays not the fault 
of the contractor is meanln^rless 
where the contract as entered Into 
fixed no date for completion of per¬ 
formance, so that the contractor Im^ 
a reasonable time under all the cliv 
cumstances for performance.— Amer- 
Ican Concrete Steel Co. v. Hart, C.c! 
A.N.Y., 285 F. 822, affirminET, H.C.; 
;ECari V. American Concrete Steel 
Co., 278 F. 541. 

mere statsmsot of opliiloii tn spec¬ 
ifications for grading: work as to 
time that certain structures would 
be completed was not a guaranty 
that they would be completed by 
that time.—Detroit ft I. R. Co. v. A. 
Guthrie ft Co., aHA-Ohlo, 78 F,2d 
126. 

Other pxovlaloiui oonstmsd 

(1) A provision that work should 
be carried on without Interruption 
and entirely completed within eight 
weeks meant that whed it once 
started, it wan to be entirely com¬ 
pleted within eight weeks from the 
time It was commenced.—Cowles v. 
J. C. Mardls Co, 181 N.W. 872, 192 
Iowa 890. 

(2) Contract whereby defendant 
agre^ to drill diligently for oil dur¬ 
ing the life of plaintlirs options on 
the. land Involved did not require de¬ 
fendant to reach a specified depth 
within the period of the optlomi, even 
if' oil were not found, but n^erely 


80. Cal—Brlx v. People’s MuL Life 
Ins. Co., 12 P.2d 108, 124 CaLApp. 
65. 

Kan.— Wilson v. Woolverton, 21 P.2d 
318. 316, 187 Kan. 668, citing Ooxu 
pus irazl& 

Debt is contracted when agr^ 
ment respecting it Is made, although 
it does not come into existence until 
it becomes obligation enforceable by 
action.—Jackson v. UcKeown, 246 P. 
277, 79 Colo. 447. 

81. Miss.—Hartford Accident & In¬ 
demnity Co. V. Delta ft Pine Land 
Co..' 160 So. 205; 1'69 Hisa 196, 
reversed on other grounds 64 S.Ct. 
684, 292 U.S. 143, 78 LBd. 1178, 
rehearing denied. 64 S.Ct. 773, 292 
n.S. 607, 78 L-EdL 1468. 

Tex.—Texas Employers’ Ins. Aab’n 
V. Moore, Clvjtpp., 66 S.W.2d 662, 
error .refdsed.* 

Execution of formal agreement' see 
supra S 49. 

88.' Wash.—Spelrs v. Jahnsen, 266 
P. 117, 143 Wash. 297. 

83. Or.—Beach v. Brlghtwood Co^ 

■ 286 P. 269, 182 pr. 346. -. 

Time prior to driivsxy 
Written Instrument, Indicating in¬ 
tent to cover period 'or Impose liabil¬ 
ity anterior to delivery, tifceS effect 
according to Its temm-jBeach v. 
Brlghtwood Co., supra. 

Bfc • W'.'vk—Hawley v. Levy, 128 S. 

, E. 785, 99 W.Va. 386. . 

' 12 C.J. Ik 684 note 1. 

Fairol evidence to show date see (i. 
J.3. title Evidence S 968, also 22 
li 1208 note 22, p 1209 notes 
21. 38-27. 

A 'Me.r^^duuK^ V. Bailey, 18 Ma 

24. 


W.Va.—Hawley v. Levy, 128 S.B. 785, 
99 W.Va. 836. 

83. Or.—^Beach v. Brlghtwood Co., 
286 P. 269, 132 Or. 345. ' 

87. Tex.—Klahl v. Humble Oil ft 
Refining Co., Civ.4j)p, 261.. S.W. 
228, reversed on other grounds 
Humble Oil & Refining Co. v. Kls- 

'hl. Com-App., 276 S.W. 100, set 
aside on rehearing, ConuApp., 291 
,S.W. 688. 

88. U.S,—^Biddle Avenue Realty Cor¬ 
poration V. Commissioner of Inter¬ 
nal Revenue, C.C.A., 94 F.2d 435. 

89. Okl.—^Flrat State Bank of Hart- 
shome v. Southwest Nat Bank of 
Oklahoma City, 267 P. 883, 127 
OkL 10, 

90. Ill.—Adam Groth ft Co. v. Goss 
ft Guise, 232 llLApp. 450. 

Time for performance of building 
contracts generally see Infra 5! 
602-606. 

Xmpll^ tlms f<» 'beginning peirfonn- 

anos 

,An- agreement as to the time for 
beginning construction wUl .not be 
Implied from 'provisions flxi^ the 
time of completion.—Cohn v. Dunn, 
149 A. 861, 111 Conn. 342| 70 A.L. 
R. 740'. 

Exonses fox delay 
(1) Where a proposal fixed the 
time for completion of the . work, 
“barring labor troubles or any un¬ 
foreseen cause,” and the letter head 
on which It was written contained a 
printed statement that all contracts 
were made subject to delays caused 
by labor troubles or unforeseen con¬ 
tingencies, and the proposal was ao- 
cex^ed without chai^ except to 
shorten the time for completion, the 

81B 
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which, in case of ambiguity, is to be considered in 
connection with the subject matter of the contract, 
the surrounding circumstances,®^ and the practical 
construction, if any, given by the parties.®® In the 
absence of a showing of other intent, the date from 
which the time of performance under an undated 
written construction contract is computed is the date 
of delivery of the contract®* 

Performance "hy” or "tn not less than.** Where 
a construction contract is to be performed “by” a 
particular time, it must be perfonned before such 
time.®* Where the contract provides that perform¬ 
ance shall be in not less than a certain time, the 
builder has all of such time in which to complete the 
work.®* 

Indefinite provisions as to time of performance,®* 
such as. “as soon,as practicable,”®7 or “as soon as 
possible,”®* are generally construed as merely re¬ 
quiring performance within a reasonable time. A 


contract providing for performance with reasonable 
dispatch requires only diligence in its completion.®® 

"Working days" The term “working days,” as 
used in a provision of a building and construction 
contract limiting the time for completing construc¬ 
tion, is to be given a reasonable construction so as 
to effectuate the intention of the parties, to be as¬ 
certained by reference to other language employed,^ 
or, if the language is ambiguous, to the subject mat¬ 
ter of the contract and the surrounding circumstanc¬ 
es.® As employed in such contracts, the term has 
been held to mean days when construction can rea¬ 
sonably be expected to proceed,® and to exclude 
Sundays,* holidays,* days on which the weather 
prevents work,® or days when work is suspended 
under conditions specified in the contract, especially 
■ if the contract describes such days as nonworking 
days.*^ Saturday, it has been held, is to be counted 
as one working day, even though labor rules re¬ 
quire suspension of work on Saturday afternoon.* 


to drill diligently during the life of 
the options until such depth was 
reached, or oil in specified Quantities 
was found.—Burrows v. Petroleum 
Development Co., 184 P. 6, 181 CaL 

m. 

(8) A contract by plalntifll to do 
certain clerical work, in connection 
with the presentment of demands by 
defendant against an estate, fpr 
which services defendant agreed to 
pay out of the testate, “when recov¬ 
er^” a specified per cent of wha,t- 
eyer defendant received, was, a con¬ 
tract payable In Installments, the 
words' “when recovered," as used, be¬ 
ing eQuiv^ent to “as recovered" or! 
"at the tline recovered."—Behuke v. I 
Rathsam, Mo.App., 261 S-W. 391. 

SI. • Conn.—Mazzotta v. Bomsteln, 
183 A. 677, 104 Conn. 430. 

N.Y.—F. J. Mumm Contracting Co. 
V. Village of Kenmore, 171 N.TvS. 
673, 104 Mlsc. 268. 

90. N.J.—Modem Sec. Co. of Phllar 
delphla v. Fleming, 142 A. 649, 6 
N.J.Ml8'c. 780. 

nme for paynsnt . 

Construction contract proving, 
"Balance due In advance at once but 
for convenience . . . In . . . 
monthly Installments," created no 
present debt where Installments were 
paid. In view of more specific pro¬ 
visions as to Installment payments 
^ the i^tlcal.construction therch 
of by the parties thereto.—Modem 


Sec. Co. of Philadelphia v. Fleming, 
142 A. 649, 6 N.J.M1BC. 780. 

93. U.S.—O’Reilly v. City of CaJn- 
bridge, CCJLOhlo, 279 F. 961.- 
^ Pa—Rankin v. Woodworth, 8 
' Penr., A W. 48. 

95. DeL—Randel v. Chesapeake, etc,, 
Canal Co., 1 DeL 151. 

961 CaL—Reedy v. Smith, 42 CaL 

245. 

9 aj. p 779 note 83. 

"About” ten days or two weeks 
“About 10 days" should not be con¬ 
strued to mean twenty six days after 
the expiration of the ten-day lim¬ 
it; nor, In the circumstances shown, 
should two weeks be considered as 
such a length of time.—C^ordon v. 
Curtis Bros. A. D. Moodle House- 
Moving Co., 248 P. 158, 119 Or. 
66 . 

97, Cal—Reedy v. Smith, 42 CaL 

246. 

9 C.J. p 779 note 84. 

86. Ala.—^Florence Gas, etc., Co. v. 

Hanby, IS So. 843, 101 Ala. 15. 
99. N.T.—Perry v. Lyon Const Co, 
146'A 687, 7 N.JJIisc. 403. 

1., Ill.—Adam Qroth & Co. v. Goss 
db Guise,-282 ULApp. 460. 

8. Comi.—Mazzotta v. Bomsteln, 183 
A 677, 104 Cona 430. 

N.T.—F. J. Mumm Contracting Co. 
' v. Village of Kenmore, 171 N.T.S.' 
678. 104 Mlsc. 268. 

3. N.T.—F. J. Mumm Contracting 
Co. V. Village of Kenmore^ supra. 


A Conn.—^Mazzotta v. Bomsteln, 133 
A. 677, 104 Conn. 480. 

Mo.—Christopher & Simpson Archi¬ 
tectural Iron & Foundry Co. v. E. 
A Stelninger Const. Co., 206 S.W. 
278, 200 MoApp. 83. 

N.T.—F. J. Mumm Contracting Oo.’ 
V. Village of Kenmore, 171 N.T.S. 
673, 104 Mlsc. 268. 

Tex.—Wright V. King, CIv.App., 292 

S.W. 602. 

6. Conn.—^Mazzotta v. Bomsteln, 183 
A 677, 104 Cona 480. 

Mo.—Christopher & Simpson Archi¬ 
tectural Iron A Foundry Co. v. E. 
A Stelninger Const. Co., 206 S.W. 
278, 200 Mo.App. 83. 

N.T.—^P. J. Mumm Contracting Co. 
V. VlUage of Kenmore, 171 N.T.S., 
678, 104 Mlsa 268. 

6. Cona—^Mazzotta v. Bomstela 133 
A 677, 104 Cona 430. 

Mo.—Christopher & Simpson Archl-., 
tectural Iron & Foundry Co. v. E. 
A. Stelninger Const Co., 205 S.W.-: 
278, 200 Mo.App. 38. 

N.T.—P. J. Mumm Contracting Co. v.‘ 
Village of Kenmore, 171 N.T.S. 673, 
104 Mlsa 268. 

7, ni.—Adam Grpth & Co. v. Goss 
& Guise, 232 HLApp. 450. See 
Weber Chimney Co. v. Brunswlok- 
Balke-Collender Co., 195 IlLAi>p. 9. 

a Mo.—Christopher ft Simpson 
Architectural Iron & Foundry Co. 
V. si A Stelninger Const Co., 205 

8.W. 278, 200 MoApp. 38. 


• L i 

i 1 
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§ 361. Construction of Provisions in General 

The terms of the contract as reasonably construed 
govern the rights and liabilities of the parties In regard 
to compensation. 

The rights and liabilities of the parties as to com¬ 
pensation under a contract are, of course, limited 
by its terms,® which are to be interpreted according 
to the general rules of construction.1® For example, 
a party will be presumed to have intended that 
method of discharge which is least expensive to 
himself.^^ Further, where the contract makes an 
express provision as to the way in which compen¬ 
sation shall be had, an agreement to pay in any 
other manner will not be implied.^® When two 
compensations are stated, a party is entitled to both 
where there is nothing to show that one is in lieu 
of the other.i® Where an agreement leaves the 
compensation for services to be determined by the 
party for whom they are performed, his determina¬ 


tion made in good faith is binding,!* and he is not 
obligated to pay compensation at past rates.!5 

Reimbursmeni of expenditures. The right of re¬ 
imbursement for expenses incurred in performance 
of the contract depends on .the terms of the con¬ 
tract,!® and such reimbursement is proper where it 
is in accordance with the intention of the partis as 
expressed in the terms of the contract but a party 
is not* entitled to such reimbursement where he is 
not given such right by the contract and there has 
been no modification of the terms thereof.!® 

§ 362. Contract Price 

An express stipulation In the contract as to the com¬ 
pensation to be paid measures the amount of recovery 
for performance. 

Where the contract contains an express stipula¬ 
tion as to the amount of compensation, such stipu- 


8. Colo.—Houston v. Snyder. 188 P- 
749. 68 Colo. 214. 

La.—True v. Cloverdale, 121 So. 232, 
9 La.ADP. 439. 

Mo.—^Nega v. Barber Asphalt Pav¬ 
ing Co.. 17 Mo.App. 294. 

Beauost for sezvloos 

Where plaintiff was not to be en¬ 
titled to compensation unless defend¬ 
ant reauested his services, if no such 
request was made plaintiff was en¬ 
titled to no compensation.-Federal 
Deposit Ins. Corporation v. Grim, 
Okl.. 86 P.2d 774, 

IOl Intention of paxtlos 
A basis of payment for work done 
will be fixed by the court, consonant 
with the intention of the parties.— 
Tacoma Dredging Co. v. United 
States, 52 CtCL 447. 

Particular contracts oonstnud 

(1) Generally. 

U.S.—Hengst v. Johh B. Carter Co., 
D.CJr.J., 236 F. 982, affirmed 246 
F. 674, 168 C.C.A. 630. 

CaL—Swerdfeger v. United Accept¬ 
ance Corporation, 60 P.2d 818, 9 
Cal.2d 690—Ferguson v. Marsh, 174 
P. 678, 37 CalJl.pp. 482. 

18 aj. p 584 note 8 [a]. 

(2) Contract for clearing timber.— 
Myers v. Union .Liectrlc Light & 
Power Co-, 66 S.W.2d 666, 834 Mo. 
622. 

(3) Increase in sales resulting 
from advertising contest.—Weibel v. 
Boston Plano & Music Co., 163 N. 
W. 198, 181 Iowa 199. 

(4) Compensation for furnishing 
advertislug service.—Duplex Enve¬ 


lope Co- V. Baltimore Post Co., 168 
A. 688, 163 Md. 696. 

(6) Page rate for printing cata¬ 
logue as including covers.—Steeg 
Printing & Publishing Co. v. Auto- 
Lec Stores, 138 So. 899, 18 La,App, 
477, transferred 134 So. 746, 172 La. 
665. 

(6) Provision that owner should 
receive cash payment and royalty un¬ 
til sum equaled a certain amount— 
Empire Oil & Refining Co. v. Babson. 
OkL, 77 P.2d 682. 

(7) Words “electros, 22.00 per 
page,” as used in contract for print¬ 
ing' catalogues,—Steeg Printing ft 
Publishing Co. v, Auto-Lec Stores, 
supra. 

IL N,J.—Schmlta v. Scheifele, N.J. 
Ch., 7 A. 361. 

13 C.J. p 586 note 4. 

UL N.T.—Whittlesey v, Delaney, 73 
N.T. 571. 

S.C.—Evans v. Cox, 87 B.CLaw 106. 
18 C.J. p 685 note 6. 

18. CaL—Brady v. WUcoxson, 44 
CaL 239. 

14 Conn-—^Lee’s App., 2 A. 768, 63 
Conn. 363. 

R.L—Cochran v. Lorraine Mfg. Co., 
166 A. 672. 62 R.L 17. 

15. U.S.—Scripps V. Scripps, aC.A. 
Ohio, 40 F.2d 176. certiorari denied 
61 S.Ct 40, 282 U.S. 866, 76 L-Ed. 
766. 

14 U.S.—McIntyre v. U. S., 52 CLCL 
603. 

Conn.—Seedman v. Jaffer, 132 A. 414, 
104 Conn. 222. 
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La.—^Brock v. Hardtner, 184 So. 402, 
172 La. 488. 

Wash.—Cannon Hill Co. v. Moore, 170 
P. 551, 100 Wash. 247. 

17. U.S.—Sanders v. Monroe Sand 
ft Gravel Co., D.CLa., 11 F.Supp. 
941, affirmed. C.C.A-, Monroe Sand 
& Gravel Co. v. Sanders, 79 F.2d 
292. 

Colo.—Mooney v. Van Eleeck Mort¬ 
gage Co., 245 P. 348, 79 Colo. 252. 
Tex.—Bailey Bros. v. Lochman, Civ. 

App., 241 8.W. 626. 

Betanbuxsemmit aUowed for 

(1) Attorney's fees.-Brock v. 
Hardtner, 184 So. 402, 172 La. 488. 

(2) Express charges.—^La SaUe * 
Extension University v. Ogbum, 98 
S.B. 986, 174 N.a 427, Ann.Cas.l918C 
887. 

(3) Expense of enforcing Judg¬ 
ment—^Eeleher v, Johnson. 206 S. 
W. 261, 200 Mo.App. 844. 

18. Cal.—Force v. Hart, 289 P. 828, 
209 Cal. 600. 

Pa.—Nick V. Craig, 161 A. 673, 101 
Pa. 60. 

Tex.—Western Indemnity Co. v. 
Southern Surety Co., ComJipp., 228 
B.W. 179, reversing Southern Sure¬ 
ty Co. V. Western Indemnity Co., 
CIvJlpp., 190 S.W. 837. 
Belmlmnaiiieait not allowed fox 

(1) Penalties.-Dempsey Oil Co. v. 
Hussey ft Whelan. Tex.Clv.App., 264 
S.W. 690. 

(2) Cost of installing machinery 
on renewal of contract where such 
cost had already been paid.—Fogh v. 
East Waterway Dock ft Warehouse 
Co., 221 F. 802, 127 Wash. 658. 
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lation is conclusive on the parties, and measures the 
amount of recovery for performance, irrespective 
of whether the cost of performance exceeded the 
amount stipuJated.20 Proper deductions may be 
made from the contract price ,21 but a deduction can¬ 
not be made from the contract price for wages vol¬ 
untarily paid by the promisor to one employed by 
him to do a portion of the work which the promisee 
has contracted to do, there being no time limited for 
performance .22 Where plaintifFs compensation is 
to be based on an audit made by a third person, de¬ 
fendant is not liable for such person’s failure to 
make the audit.23 


§ 363. Reasonable Value of Services and Ma¬ 
terials 

Whore the contract ao provides, or where there Is 
an agreement that compensation Is to be paid but the 
price Is not fixed, the party furnishing services and ma¬ 
terials In performance of a contract Is entitled to the 
reasonable value thereof. 

The express agreement of the parties in terms 
or effect may be to .pay what the services rendered 
are reasonably worth,and such an agreement will 
he implied where there is no agreement as to com- 
pensation.2fi The reasonable value of services may 
also be shown where the parties honestly differ as to 


19 , U.S.—Southern Pac. Co. v. TJ. S., 
53 Ct.Cl. 332. 

Cal.—Chase v. Van Camp Sea Pood 
Co., 292 P. 179, 109 Cal.App. 38— 
Banaome Const. Co. v. Von Schroe- 
der, 167 P. 1144, 84 Cai.App- 475. 
ChL—Loftia V. Hubbard, 167 S.EL 704, 
42 Ga.App. 829. 

La.—Steeg Printing ft Publishing Co. 
V. Auto-Lec Stores, 138 So. 899, 
18 La.App. 477, transferred 134 So. 
746. 172 La. 665. 

Mich.—Pittlekow Heating ft Engi¬ 
neering Co. V. McCain, 209 N.W. 
804, 286 Mich. 64.. 

Minn.—EfCengham v. Peach, 235 N.W. 

278, 182 Minn. 586. 

N.T.—Leahy v. Lucius Engineering 
Co., 174 N.Y.S, 810, 186 App.Dlv. 
364, alBrmed Leahy v. Falrlie, 126 
N.B. 918, 227 N.T. 660—Emerson 

V. Associated Gas ft Electric Co., 
266 N.Y.S. 265, 148 Mlse. 636. 

Tex.—Shaw v. Ryan, Com.App., 68 S. 

W. 2d 3, reversing, Civ.App., 41 S. 
W.2d 829—^Lahman v. Reed, Civ. 
App., 47 S.W.2d 647. 

13 C.J. P 685 note 8. 

"AssUrtants” 

Stenographers of firm employed to 
do certain accounting work for de¬ 
fendant were not “assistants" within 
employment contract provision relat¬ 
ing to compensation of assistants, 
such word being limited to junior ac¬ 
countants.—Wall ft Co. v. Imperial 
Printing ft Finishing Co., R.L. 166 A. 
898. 

Contract pries oontroUing and rseov- 
sry not allowed for 

(1) Storage on automobile left 
for repairs.—^Hehoe v. Newman, 169 
N.Y.S. 71. 

(2) Repairs caused by explosion.— 
American Heating ft Plumbing Co. v. 
West End Country Club, 131 So. 466, 
171 La. 482. 

(3) Shampoo and water wave con¬ 
stituting part of "permanent wave." 
—Sweeten v. Friedman, 118 So. 787, 
9 LaA.pp. 44. 

(4) Time truck was not used, 
where payment was to be for loads 
hauled.—Gibson ft Enos v. MLoges, 


Iowa, 207 N.W. 766—^Peerboom v. 
Mingea, 207 N.W. 763, 201 Iowa 706. 
Feroentage contracts 

(1) Particular contracts construed 
and agreed rate of compensation al¬ 
lowed. 

IT.S.—^Kaplan v. Swarts, C.CAL.Mas8., 
23 P.2d 278. 

CaL—Swerdfeger v. United Accept¬ 
ance Corporation, 60 P.2d 818, 9 
CaLApp.2d 690. 

Ky.—^Brenard Mfg. Co. v. Ohio Coun¬ 
ty Drug Co., 267 S.W. 166, 206 Ey. 
281. 

La.—Brock v. Hardtner, 134 So. 402, 
172 La. 488. 

Md.—^Product Sales Co. v. Guaranty 
Co. of Maryland, 127 A. 409, 146 . 
Md. 678. 

N,J.—Kaufman v. Reubin, 141 A. 786, 
108 N.J.Bq. 14. 

N.Y.—^Douglas MacLean Productions 
V. Associated Exhibitors, 240 N.Y.S. 
835, 138 Misc. 664. 

Pa.—P, Curtis Ko Eune Co. v. Man- 
ayunk Yam Mfg. Co., 103 A. 720, 
260 Pa. 340, 6 A.L.a 1488. 

Tex—Western Indemnity Co. v. 
Southern Surety Co., Com.App., 223 
S.W. 179, reversing Southern Sure¬ 
ty Co. V. Western Indemnity Co., 
Civ.App., 190 S.W. 837—Kean v. 
Southwest Nat Bank of Dallas, 
CIv.App., 50 S.W.2d 839. 

Wash.—^Unlon Theater Co. v. Osran 
Amusement Co.. 228 P. 1010, 131 
Wash. 82. 

(2) Contracts providing for com¬ 
pensation based on savings In com¬ 
puting taxes, or In recovering over¬ 
payments of such taxes, construed 
and applied. 

Iowa.—Qregerson Bros. v. J. G. Cher¬ 
ry Co.. 281 N.W. 860. 210 Iowa 
638. 

Md.—Scarlett v. Young, 186 A. 129, 
170 Md. 368. 

Mich.—Amick v. Hickey, 236 NW. 
869, 264 Mich. 87. 

N.Y.—^Hamburg v. Cundlll, 169 N.E, 
882, 247 N.Y. 119, reversing 200 N. 
Y.S. 270, 219 App.Dlv. 606—Amer¬ 
ican Short Line R. Asa’n v. Fonda, 
J. ft G. R. Co.. 237 N.Y.S. 688, 227 
App.Dlv. ’860—Day v. Gera Mills, 
831 N.Y.S. 28^, 188 Mlse. 220. 
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Pa.—Van BlUlard v. Croft ft Allen 
Co.. 153 A. 555, 802 Pa. 349—Scott 
v. Etna-Connellsville Coke Co., 141 

A. 448, 292 Pa. 516. 

8ft U.S.—Greenfield Tap ft Die Cor¬ 
poration V. U. S.. 68 CtCl. 61, cer¬ 
tiorari denied 60 RCt 333, 281 U. 
S. 737, 74 L.Ed. 1152. 

2L La.—Triangle Mach. Co. v. Gard¬ 
ner, 133 So. 531, 16 LaJlpp. 262. 
Wash.—^North Pacific Trading & 
Packing Co. v. Mar Dong, 269 P* 
833, 148 Wash. 509. 

Fallnze to complete work 
N.Y.—^Roberts Contracting Co. v. B. 
Walker Restaurant ft Cafd Co., 172 
N.Y.S. 182. 

Buxplns matezlal famished 
Subcontractor furnishing laborer 
with sheet metal at specified price 
was required to credit laborer's ac¬ 
count for surplus retaken, at con¬ 
tract price, not actual mai'ket value. 
—Loftis V. Hubbard, 167 S.B. 704, 
42 GaA.pp. 829. 

92. Tex—Wagner v. Jennings, Civ. 
App., 27 B.W. 888. 

S3. Mo.—Houck v. Hunter, App., 226 

B. W. 1027. 

S4L Ga.—^Rustin v. Norman, 103 S.E. 

194, 26 Ga.App. 342. 

13 C.J. p 686 note 11. 

85. CaL—Keller v. Gerber, 193 P. 

809, 49 CaLApp. 616, 

Go.—Ray v. Hutchinson, 108 S.E. 816, 
816, 27 Ga.App. 448, dtlng Cozpna 
Jnxis. 

Ill.__Robin8on v. Riverside Plaza 
Corporation, 248 DLApp. 242. 
Mo.—Clay V. Alglre, App., 9 S.W.2d 
870. 

N.Y.—Gardner v. The Royerofters, 
90 N.B. 1168, 197 N.Y. 611, affirm¬ 
ing 118 N.Y.S. 708, 134 App.Div. 45. 
OkL—Oklahoma Portland Cement Co. 
V. Pollock. 78 P.2d 427, 432, 181 
OkL 266, citing Oorpas Jnxis. 

IS C.J. p 585 note 12. 

Recovery for work and labor genera 
ally see OJ.S. title Work and lA<- 
bor S 1 et seq., also 71 CJ. p 87 
note 1 St seq. 
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the rate of compensation agreed on.^® Where there 
is an express agreement that compensation is to be 
made, but the price is not fixed, the party is enti¬ 
tled to a reasonable sum.®’' 

§ 364. Extra Work 

Recovery may be had for servieet rendered outside 
the terms of the contract but in connection therewith at 
the request of the other party. 

The question of whether or not a recovery may 
be had for extra work or services outside the con¬ 
tract but performed in connection therewith is of 
course dependent.on the proper construction of the 
contract. It is obvious that if, by a fair interpre¬ 
tation of the terms of the agreement, the services 
for which extra compensation is claimed are includ¬ 
ed m those for which the agreed compensation is 
stipi^ted, no further recovery may be had,®® On 
the other hand, recovery may be had for services 
rendered outside the terms of the contract but in 
connection therewith at the express or implied re- 


' quest of the other party.®* No recovery can be had 
for extra work, however, unless performed with the 
knowledge and consent of the adverse party.®® An 
express stipulation in the contract that no extras 
will be allowed will not be overcome by a custom to 
the contrary.*! 

§ 365. -Modification of Contract 

A person performing extra services or Incurring addi* 
tional expense as a result of a modification of the contract 
is entitled to receive compensation therefor. 

Where the original contract is deviated from by 
the consent of the parties, the party performing ex¬ 
tra services or incurring additional expense by rea¬ 
son of the modification is entitled to recover there¬ 
for.** The amomjt of the recovery, when not fixed 
by the terms of the modifying agreement, is deter¬ 
mined by the provisibns of the original contract so 
far as they may be applicable,** and as to work not 
of a similar character, the recovery is limited to the 
reasonable value thereof.*^ 


Onstomaar Ptios 

La.—Stubner v. Raymond, 186 So. 
676, 17 La.App. 216. 

What oomrtltiitM xsaaouhla oou- 
poBsatlon hajs bean considered.— 
Gatherer v. West, 140 A. 880, 126 Me. 
666—13 aj. p 586 note 12 [a]. 

sa m.—Farrell v. Dooley, 17 IlL 
.App. 66. 

N.H.—Swain v. Cheney. 41 N.H. 282. 

S7. Colo.—^Bellsomo v, Ceresa, 261 
P. 631, 80 Colo. 826. 
Ran^MUlspaugh t. McKnab, 7 P.2d 
61, 134 Kan. 679. 

Ky.—Flynn’s Bx'r v. MuUatt, 70 S. 

W.2d 978, 264 Ky. 90. 

Me.--CortheU v. Summit Thread Co., 
167 A. 79, 182 Me. 94, 92 A,L.R. 
1891. . 

Neb.—^Bates v. St Anthony’s Church 
of South Omaha, 196 N.W, 638, 111 
Neb. 426. 

OkL—Ferguson v. A. F. Stewart 
Const Co., 241 P. 121, 116 Okl. 81. 
Tex—Baber v. U. S. Light & Heat 
Corporation, Clv.App.. 289 S.W. 728, 

- 725, citing Corpus Jnxis, and error 
refused. 

18 C.J. p 686 note 14. 

Payment by hour 
Where one person engages anoth¬ 
er' to make an article for hiTn, and 
the person employed is to he paid 
hy the hour for the work, it is the 
duty of that person to finish the 
work on the article in a reasonable 
mlmber of hours, and, if the person 
engaged takes an unreasonable time 
to eomplete the worki he is entitled 
to be oompensated for such time 
only as' may reasonably have been 
Mdulyed to do the' work.^—Delaware 
Bngtneering Go. v. Pusey & Jones 
Co, ’m A.;871,1 W.W.Baw.DeL; 168. 


Suooess of -management immaterial 
Compensation of one employed by 
corporation, going into receivership, 
did not, as between parties, depend 
on success of management—^Baber v. 
IT. S. Light & Heat Corporation, Tex 
Clv.App., 289 S.W, 728, error refused. 

88. U.S.—^Monad HnglneeTlng Co. v. 
IT. S.. 63 CtCl. 179—Killebrew v. 
TT. S., 62 CtCL 440. 

CaL—Betts v. Orton, 167 P. 1147, 
84 CalApp. 397. 

Ky.—Reinhardt v. Owensboro Plan¬ 
ing Mill Co., 216 S.W. 623, 185 Ky. 
600. 

N.J.—Commercial Trust Co. v. Sple- 
gelberg, 176 A. 164, 168, 117 N.J.' 
Eq. 171, citing Corpus Juris. 

18 aj. p 585 note 16. 

■xtra compensation, not allowed 

(1) Generally.—18 CJ. p 685 note 
16 [a]. 

(2) For special nursing where a 
home for life had been contracted. 

HiU V. Carr, 101 A. 626, 78 N.H. 
458. 

traf oreseea dUdeulties 
"Where one agrees to do, for a 
fixed sum, a thing possible to be per¬ 
formed, he will not be excused or 
become entitled to additional com¬ 
pensation, because unfbreseen diffi¬ 
culties are encountered." 

U.S.—U. S. V. Spearln, 89 S.Ct. 69, 
61, 248 H.S. 132, 63 L.Ed. 166, af¬ 
firming Spearln v. TJ. S., 61 CtCL 
165. 

Tex—City of Dallas v. Shortall, 
ConouApp., 114 S.W.2d 686, 640. re¬ 
versing, Ciy.App., 87 S.W.2d 844. 

89. Arlx—Greenlee County v. Web¬ 
ster, 216 P. 161, 26 Arlz. 188. 

Conn.—New York, N. H. & H. R. Co. 
V. Board of Water, Com'rs of City 
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of Hartford, 129 A. 884, 102 finwTi 
488. 

Pa—Hettinger v. Holfman-Henon 
Co.. 154 A. 698. 303 Pa 283. 

18 C.J, p 586 note 16. 

XospectlojL and supervision costs. 

Contract whereby city, in consid¬ 
eration of being permitted to cross 
raUroad’s right of way with Its wa¬ 
ter mains, agreed to "indemnify uns 
'save harmless" railroad against ex¬ 
penses in connection with construc¬ 
tion and maintenance of mains, was 
one of Indenmity and gave railroad 
right to recover cost of inspection 
and supervision.—New York, N. H. 
& H. R, Co. V. Board of Water, 
Com’rs of City of Hartford. 129 A. 
384, 102 Conn. 488. 

SIX Conn.—J. L. Carpenter Co. 
Richardson, 172 A. 226, 118 Cornu 
822. 

18 C.J., p 686 note 17. 

Superlntenduif ■ approval 
In an action to recover addition¬ 
al Msts for overtime work In paint¬ 
ing* vessels, where defendant’s supers 
intendent promised to 0. K overtime 
bills, his promise did not constitute 
a contract but a mere agreement to 
Infomi his employer thereot-rOraef 
V. Bowles, 248 P. 1090, 119 Or. 498., 

31. Iowa.—Phillips V. Starr, 26 loiwa 
849. 

38. W.Va.—^Rothwell v. Sununlt 

. Coal Co., 126 SJSL 581, 98 W.Va. 
180. 

18 C.J. p 686 note 19. 

i3& Md.-^ackson v. Davey Tree Ex¬ 
pert Co., 106 A. 671, 184 Md. 280. 

,18 C.J. p 686 note 20. 

|31 Md.—Ja;Gk8on v. Davey Tree Ex¬ 
pert Cov supra. ■ 
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§ 366. Delivery of Specific Articles or Serv¬ 
ices 

An agreement to deliver specified articles in discharge 
of a contract must be performed in accordance with its 
terms. Where it is apparent that the parties are dealing 
about a money Indebtedness, the contract may be con¬ 
strued as affording an election to make payment In 
money or specifics; and, where a party fails to perform 
a contract to pay in specifics, payment in money may be 
demanded. 

An agreement to deliver specified articles in dis¬ 
charge of a contract must be performed in accord¬ 
ance with its terms and such contract will be 
discharged by the delivery of articles in conformity 
with the contract without regard to their value in 
the absence of fraud or warranty.S® So, where a 
contract is to deliver certain articles of a certain 
value, 3 7 or for the payment of a certain sum in 
specified articles,the promisee, on default in the 
delivery of the article, can recover only the sum 
specified in the contract and not the market value 
of the property. Where a contract is to be dis- 
chatged in goods, such goods are to be accepted in 
the absence of any stipulation to the .contrary at 
their customary or market prices.*^ 

Where a contract is payable in trade without fur¬ 
ther specification, the creditor may select the kind 
of trade which he will take, confining himself to 
such articles as the parties had in view at the time 
of making the contract.^® A contract to pay in 
iperchandise or trade must receive a reasonable in¬ 
terpretation which may vary slightly from the 
•strict letter of the agreement^i On the termina¬ 
tion of the contract there may be ^ implied intent 
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that any balance remaining due should be paid in 
money.^2 

Where payment is to be made in labor, the price 
demanded should be the reasonable and customary 
price of such services, if there is no express stipu¬ 
lation.*® 

Where an agreement is to pay in notes, without 
specifying particular notes, it will be implied that 
the notes delivered shall be good and collectable,** 
and properly indorsed.*^ Where the agreement is 
to accept the notes of a specified person, there is an 
implied condition that the maker shall remain sol¬ 
vent until the time at which the note shall be ac¬ 
cepted.*® 

• Election between dtematives. In accordance 
with the rules governing payments generally, dis¬ 
cussed in the C.J.S. title Payment § 13^ also 43 C.J. 
p 595 note 65, that payment, in the absence of a con¬ 
trary agreement, may be made only in money, a con¬ 
tract calling for the payment of a certain sum of 
money cannot, unless the other contracting party as¬ 
sents thereto, be lawfully satisfied except by a 
money payment.*^ When a question arises as to 
whether or not the debtor has an election to pay the 
debt in specific articles or in money, it must be 
determined from the intention of the parties, as 
evidenced either by the terms of the contract, its 
subject matter, or the nature of the indebtedness.*® 
Orinarily, where it is apparent that the parties are 
dealing about a. money indebtedness, the contract 
will be construed as affording an election.*® So, 
where the prices of the articles are fixed in mone- 
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BeasoaaUA nu 

NJ.—Fortunate v. Cicalese, 108 A. 
'188, 08 N.J.Law 461. 

35. Wash.—^Benson v. Washington. 

I easing & Royalty Co.. 28 P.2d 875, 

. .178 Wash. 471. 
is C.J, p. 686 note 21. 

9a. Ind.—State v. Beard, 1 Ind, 460. 
Payment In ooiporate stooX 

(1) ' Where payment Is to be made 

in corporate stock correspond- 

ti^r to that ^escribed In the contract 
will (institute a sufficient payment 
—Dickinson v. .Chesapeake, etc., R. 
Co., 7 W,Va. 890—18 C.J. p 686 note 
88 . ■ • 

(2) A contract, to pay a certain 

amount in corporate stock will be 
construed in the absence of any 
showing to the contrary to Oontem- 
plate the delivery of such stock at 
its par or. moe'value. •' ' ' 

N.T.—Bates v. Cheriy Valley, etc., 

R. Co., 8 Thomps. & C. 16. affirmed 
69 N.T. 64L 

Vt—Jones y. CSbamberlaln, SO Vt 
196. 


Wls.—Noonan v. Ilsley, 17 Wls. 814, 
84 Am.D. 742. < 

18 C.J. p’586 note 84. 

37. Ga.—Sims v. Cox, 40 Ga. 76, 8 
Am.R. 660, 

N.G—Whitsett V. Forehand, 79 N.a 
280. 

sa Me.—Heywood v. Heywood, 48 
Me. 229, 66 AmuD. 277. 

39. N.Y.—French v. Marquand, La- 
. Jor 160. 

40. lU.—Woods V, Dial, 12 Ill. 72. 
Mass.—Dudley v. Voae, 114 Mass. 84. 
13 C.J. p 686 note 26. 

41. N.T,—Buck V. Burk, 18 N.T. 887. 
Pa:—Maule v. Pleiss, 6 Watts & S. 

881. ^ ■ 

Stock of same rUiaxaoter 
Where an agreement Is to pay a 
certain sum In merchandise from a 
particular store, the duty of the 
promisor does not require him to 
keep the stock of merchandise In 
store as large and of the same char¬ 
acter as it is at the time of the 
promise, it being enough that It be 
kept up to an amount in value suf- 

m . 


fleient to discharge the contract— 

Buck V. Burk, supra. 

412. La.—Scharfensteln & Sons .v. 
Item Co., 141 So. 468, 174 La. 794. 

49. Vt—Woodman v. Steams, 23 Vt 

666 . 

dll Iowa.—Russell v. CrltchfLeld, 89 
N.W. 186, 76 Iowa 69. 

46. Ind,—^Henly v. Streeter, 6 Imi 
207. 

46. N.T.—Benedict v. Field, il N.T. 
Super. 164, affirmed. 16 N.T. 695.' 

47. Or.—Public Market Co. of' Port¬ 
land V. City of Portland, 88 P.2d 
440, 

4 & Wash.—Chetmak v. P. J. Tag- 
gare's, Inc., 6 P.2d 380, 382, 166 
'Wash. 67, quoting Cozpiu Jnxls. 

13 C.J: p 687 note 86. 

Payment other than in money genw- 
.ally see the aJ.S. title Payment { 
22, also 48 dJ. p 608 note 29-p 619 , 
note 87. • 

4Ai Ohio.—Cleveland, etc., R. Co. '9; 
XCelley, 6 Ohio St 180. 

Wash.—Ghenuak v.'F. J. Taggstee, 



CONTRACTS 


17 C.J.S. 


tary terms, the debtor ordinarily has the right either 
to pay in such articles or in money;®® but, where 
monetary terms are employed necessarily as the 
mode of expressing quantity and proportion, but 
not for the purpose of expressing values, no impli¬ 
cation as to the right of election arises.®^ Under 
some statutes all agreements to pay in specifics are 
presumed to be made in favor of the debtor, who 
may pay in specifics, or in lieu thereof he may 
pay the amount of the debt in money, amounting to 
the value of the specifics, at the maturity of the ob- 
ligation.®2 Where it appears, however, that it was 
the intent of the parties that the debt should be paid 
in specifics on the basis of a certain fixed money 
value thereof, irrespective of their market value at 
the date of the maturity of the obligation, then the 
debtor can at his option pay the money value of the 
specific articles called for on the basis fixed in the 
agreement®® Where the promisor has an election 
as to the manner of performance, the making of 
such election may be shown* by circumstances.®^ 


A contract payable in goods or other commodities 
cannot be changed or converted into an agreement 
to pay in cash by either party without the consent 
of the other.®® 

A cental of liability to pay in money. Where the 
party from whom payment is due in goods or other 
commodities fails to pay in the particular way spec¬ 
ified in the contract, payment in money may be de¬ 
manded.®® Accordingly, a right of election to pay 
othen,vise than in money becomes an absolute prom¬ 
ise to pay money if payment is not made at maturi¬ 
ty ;67 and a debt payable in specific articles at a 
specified time is pa3rable in money after the expira¬ 
tion of that time, unless there has been a sufiSdent 
tender of the artides at the time,®® or* unless the 
tender is excused.®® So, where a party places it out 
of his power to perform, the obligation becomes due 
at once in money.®® A party cannot demand com¬ 
pensation in money, however, where the commodi¬ 
ties in which he has agreed to accept compensation 
have become valueless through his own defaxilt®! 


2. Building and CoNSOJBucnoN Contbacts 


§ 367. Right to and Amount of Compensation 

a. In general 

b. Cost-plus contract 

c. Compensation based on measurement 

of work 

d. Partial performance 

e. Delay in performance 

a. In General 

The right to and amount dT a builder's compeneatlon, 

Inc., 6 P.2d 8S0, 882. 166 Wash. 67, 
quotingr Ooipna Jmle. 

50, Ga.—Dunn v. Ligon, 110 S.E. 

280. 152 Qa. 497. 

Wash.—Chermalt v. P. J. Tagrgares, 

Inc.. 6 P.2d 880. 882, 166 Wash. 

67. ducting Coxpne Juris. 

13 C.J. p SS7 note 37. 

51. Ohio.—Cleveland, etc., R. Co. v. 

Kelley, 6 Ohio St 180. 

Wash.—Chermak v. P. J. Taggares, 

Inc., 6 P.2d 880, 382, 166 Wash. 67, 
quoting Corpu Juris. 

Paymeait to he In capital stook 
Where a corporation agrees to pay 
for labor to be performed for it In 
its capital stock, no election to pay 
in money can be implied.—Cleveland, 
eta. R. Co. v. Kelley, 6 Ohio St 180 
—18 aJ. p 687 note 89. 

SB. Qa.—Dooley v. Wilbanks, 102 S. 

, B. 865, 25 GtuApp. 84. 

SB, Qa.—Xlooley v. Wilbanks, supra. 

ACeaapre, of damages for a breach of 
a contract for the delivery of spe¬ 
cific arUcles see the aJ.S. Utle 


under a building and construction contract, Is controlled 
by the terms of the contract; and, In case of a full per¬ 
formance is, generally, the amount fixed by the contract, 
or, If there Is no special agreement. It la the reasonable 
value of the services rendered and the materials fur¬ 
nished by the builder. 

The right to and amount of compensation to be 
paid to a builder or contractor, under a building and 
construction contract which fixes the amount of 
compensation, arid which has-been fully perfonried, 
is regulated by the terms of the contract,®® includ- 

57. Wash.—^Benson v. Washington 
Leasing & Royalty Co., 28 P.2d 876, 
173 Wash. 471. 

13 C.J. p 687 note 46. 

5ft Mo.—J. A. Schaefer Const Ca 
V. Jones, App., 8 S.W.2d 286. 

18 C.J. p 687 note 46. 

65. N.r.—Wintermute v. Cooke, 71 
N.T. 107, reversing 7 Hun 471. 

6ft Ky.—^Knoechelmann's Adm’r v, 
Knoechelmann, 47 S.W.2d 634, 242 
Ky. 662. 

13 aJ. p 688 note 48. 

6L Ala.—Abercrombie v. Vandiver, 
28 So. 491, 126 Ala. 518. 

18 C.J. p 688 note 49. 

Bft U.S.—Northern Paa Hy. Co. v. 
Twohy Bros. Co., C.aA.Or., 96 F.2d 
220 . 

CaL—Orr v. Fbrde, 282 P. 429, 101 
Cal.App. '694. 

IlL—See Bushnell y. Brand,, 199 Ill. 
App. 542. 

La.—Reiman Ca y. Board of Com'rs,. 
S La.App. 668. 


Damages 5 79, also 17 C.J. p 866 
note 21-p 867 note 44. 

54, U.S.—Walton v. Coulson, aC. 
Term., 29 F,Cas.No,17,132, 1 Mc¬ 
Lean 120, affirmed 9 Pet 62, 9 L. 
Ed. 6L 

N.Y.—Huaaon v. Oppenheimer, 66 
How.Pr. 806, affirmed 5 N.B. 856, 
101 N.T. 673. 

Vt—Jones V. Chamberlain, 80 Vt 
196. 

6ft Cal.—Omin V. Hopkins, 168 P. 

724, 28 Cal.App. 579. 

13 aj. p 687 note 48. 

6ft Mo.—J. A- S(*aefer Const Co. 
V. Jones, App., .8 S.W.2d 286, 288, 
citing Oorpna Jails. 

Wash.—^Benson v. Washington Leas¬ 
ing & Royalty Co., 28 P.2d 875, 
178 Wash. 471. 

18 C.J. p 587 note 44, p 696 note 70. 

Agreement bdld one of seoairUy, 
and not one obliging the creditor to 
accept to services.—^Richards v. 
American Realty Ca, 109 A. 758, 119 
! Me. 158. 
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ing a railroad construction or repair contract,as 
construed by the general rules of construction, ex¬ 
plained supra §§ 294-326; and, if the contract is 
ambiguous as to the rate of compensation, it will be 
interpreted most strongly against the owner in fa¬ 
vor of the contractor.®* 

If there has been full performance, the contractor 
is entitled to the full contract price,®® although the 
cost of the work exceeds the amount estimated 
therefor,®® or, owing to a mistake in the plans, he 
is not required to perform as much work as was 
contemplated by the parties ;®7 nor is he precluded 
from recovering the full amount due under the con¬ 
tract, by the fact that he has demanded a less 
amount,®® or that he has failed to furnish to the 
owner a statement of the names of subcontractors, 
as required by statute.®® On the other hand, if the 
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compensation is fixed in the contract, he is not en¬ 
titled to recover at a higher rate,'^® nor on the basis 
of the reasonable value of labor and materials."^^ 

Where, however, the work is not performed as 
agreed, an agreement to commute the contract 
rate is valid, if based on a sufficient consideration 
and the question whether the receipt by a builder 
of less than the agreed compensation is binding on 
him depends on whether or not the acceptance of 
the less sum was by way of accord and satisfac- 
tion.73 On the other hand, if the contract is fairly 
entered into by an experienced builder, the fact that 
a portion of the work proves to be more expensive 
than was estimated does not entitle the builder, in 
the absence of fraud or mistake, to any allowance 
beyond the contract price.^* 


Mich.—Roaema v. Seydel, 228 N.W. 
680, 249 Mlcb. 248. 

Okl.—Apple V. Steakley, 219 P. 294, 
92 Okl. 274. 

Wash.—Donaldson v. Brewster, 178 
P. 1018, 108 WaslL 65. 

Wis.—Hammersberg v. Nelson. 272 
N.W. 366, 224 WIs, 403. 

9 C.J. p 817 note 78. 

Special compeiuntloii dlanM Inde¬ 
pendently conatned 
A special clause, by which a build¬ 
er's compensation is to be conaputed, 
will control in fixing the builder’s 
compensation, and when such clause 
Is plain and unambiguous the court 
will not look to other parts of the 
contract for other clauses to find 
other means of fixing the compensa¬ 
tion.—Apple V. Steakley, 219 P, 294, 
92 Okl. 274. 

Well-drllUag contxaota 

(1) As providing for Increase of 
fifty cents per foot for each addition¬ 
al one hundred feet after reaching 
three hundred foot depth,—Orr v. 
Forde, 282 P. 429, 101 CaLApp. 694. 

(2) As providing for paynaent of 
fifty cents a foot for “reaming,” only 
for the depth of the well as actually 
enlarged, not for a depth originally 
bored larger below the reamed po> 
tlon.—Clarke v. Blue Licks Springs 
Co.. 213 S.W. 222, 184 Ey. 827, 6 A. 
L.R. 234. 

Where oontxaot Is limited to msx- 
Inuun cost, liability of the owner is 
ascertained by deducting from the 
maximum contract price the reason¬ 
able saving of expense to the con- 
t];actor resulting from the omission 
of work required by the contract, and 
adding thereto the reasonable ex¬ 
pense Incurred by the contractor for 
work In addition to that required by 
the contract—^Warren v. Goodrich, 
112 S.E. 687, 138 Va. 366. 

Wash. — Cervien v. Slrlckson 


Const Co., 162 P. 567, 94 Wash. 
500. 

9 C.J. p 907 note 57. 

"Chmbbbig*’, within the meaning of 
a railroad construction contract pro¬ 
viding for a certain amount per one 
hundred feet for grubbing, means 
taking out the roots, stumps, and ob¬ 
stacles Imbedded in the surface of 
the ground along the right of way, 
except where not required on account 
of cuts or fills, so that there can be 
no recovery for grubbing, where on 
account of cuts all obstacles axe re¬ 
moved as a part of excavation work, 
or, on account of fills, all that is 
necessary is to cut off stumps or 
trees so that they will be covered by 
fllL—Cervien v. Erickson Const Co., 
supra. 

0A U.S.—Gantz v. District of Co¬ 
lumbia, 18 CtCL 569. 

65. Ey.—McMahon v. Casement, IS 
EyJLaw 429. 

Mass.—De Vito v. Uto, 148 N.E3. 466, 
253 Mass. 289. 

N.T.—Murray v. National Surety Co., 
236 N.T.S. 14, 226 App.Dlv. 450, 
reversed on other grounds 171 N.E. 
776, 263 N.T. 547. 

Compensation in case of substantial 
performance see infra i 509. 

66. S.C.—Gallivan Bldg. Co. v. S. H. 
Eress & Co.. 118 S.E. 342, 120 S.a 
602. 

67. Mo.—Bushnell v. Boyers, App., 
123 S.W. 966. 

9 CJ. p 817 note 82. 

68. U.S.—Hart V. American Concrete 
•Steel Co., D.C,N.T., 278 P. 641, af¬ 
firmed, C.C.A., American Concrete 
Steel Co. y. Hart, 285 F. 322. 

68. Ill.—Hall y. Harris, 242 Ill.App. 
315. 

TO. Ill.—Griffiths V. Chicago Sani¬ 
tary Dlst, 174 Hl.App. 100. 

As affected by use of union labor 
Under a contract providing that 
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the price for placing steel bars In 
the construction of a building should 
be more than the regular contract 
price if it became necessary to op¬ 
erate under a closed shop and the 
contractor was obliged to use union 
lathers or iron workers, the con¬ 
tractor is not entitled to an ad¬ 
ditional sum because of'the opera¬ 
tion of a closed shop after a strike 
forcing the recognition of rod work¬ 
ers as union men. where he continued 
to use the same men, who were not 
lathers or Iron workers, but laborers, 
at the same wages.—Whalen v. 
Smith Fireproof Const. Co., 145 A. 
591, 296 Pa. 10. 

71. N.T.—^Hickman v. Leary, 232 N. 
T.S. 177, 225 App.Dlv. 738. 

72 . Neb.—Fitzgerald v. Fitzgerald, 
etc., Constr. Co., 69 N.W. 838, 41 
Neb. 374. 

Modification of contract generally see 
infra $i 873-379. 

7a U.S.—^Finney v. U. S., 82 CtCl. 
546. 

9 C.J. p 818 note 86. 

7A Axis.—Gillespie Land & Irriga¬ 
tion Co. V. Hamilton, 29 P.2d 168, 
43 Ariz. 102. 

Ill.—Mathes v. Stewart. 249 Ill.App. 
658. 

9 C.J. p 818 note 86. 

Owner released only as to ucosss 
A building superintendent's con¬ 
tract to be paid a certain per cent 
on the cost, provided it does not ex¬ 
ceed a certain sum, and that should 
he f&il to keep within the maTinniini 
cost no charge should be made for 
the excess, does not relieve the own¬ 
er from paying any compensation if 
the cost exceeds the sum specified, 
but only releases him from paying 
any compensation based on the per¬ 
centage of the cost above such sum. 
—Payne v. Cunningham, 16^6 P. 631, 
175 CaL 166. 
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Reasonable ctanpensaiion. If there is no special 
agreement, the builder’s compensation is the reason¬ 
able value of the services rendered and the materials 
furnished by him and this is so, also, where the 
building plan is abandoned to such an extent that it 
is impossible to trace the contract in the work 
done.^® If, however, the contract, although stating 
no specific price, is based on an estimate with a 
guaranteed maximum, the amount recoverable can¬ 
not exceed such maximurn.'^^ 

If the contract is illegal; the builder cannot re¬ 
cover thereon for services rendered.^® 

K Cost-Plus Contract 

Under a cost-plus contract the contractor Is entitled, 
as compensation, to the agreed percentage of the actual 


cost of the labor and materials that go Into and become a 
part of the finished product, within the terms of the con¬ 
tract. 

Under a cost-plus contract, the right to, and. 
amount of, the contractor’s compensation depend on 
the construction of the percentage provision of the 
contract as read in the light of other provisions and 
the circumstances under -which the contract was 
made;7® and this rule also applies in determining 
the costs chargeable against the owner, on which 
the contractor’s compensation is to be computed.®® 
The general division and proper classification of 
costs and charges incurred by a business concern' 
should be considered, to ascertain what charges are 


Compensation for additional, cliangr- 
ed, or extra work see infra S 371. 
75. ni.— Fehr Const. Co. v. Postl 
System of Health Building. 124 N. 
E. 815, 288 HL S34, affirming 209 
niApp. 237. 

Neb.—Bates v. St Anthony’s Church 
of South Omaha, 196 N.W. 688. Ill 
Neb. 426. 

9 C.J. p 818 note 87. 

ImpUed oontraot 

Where a contract under which a 
subcontractor installed shower baths, 
etc., fixes no definite price for the 
articles, material, and work, there is 
an implied contract that he shall re¬ 
ceive reasonable cash market value 
for the materials and labor.—Fehr 
Const Co. y. Post! System of Health 
Building. 124 NJL 315, 288 IIL 684, 
affirming '209 IlLApp. 287. 

75. N.T.—^HolUnsead v. Mactier, 18 
Wend. 276. 

77. Neb.—^Bates v. St Anthony’s 

■ Church of South Omaha, 196 N.W. 
638, 111 Neb. 426: 

78. Ill.-r^hortall t. .Fitssimons, etc., 
Co., 98 HULpp. 231. 

79. Conn.—Wells v. Carlisle Tire 
Corporation, 120 A. 153, 98 Conn. 
.657. 

111.—Hegeman-Harris Co. v. Tebbetta 
& Garland Co., 262 llLApp., 624. 
Ind.—Home Development Co. v. Ar¬ 
thur Jordan Land Co., 196 N.E. 
837, 100 Ind.App. 458. 

White Star Coal CoJ v. Pursi- 
full, 217 S.W. 1020, 186 Ky. 697. 
N.T.—George A. Fuller Co. v. Cedar- 
. William St Corporation, 238 N.T.S. 
461, 185 Uisc. 768. 

OkL—Schafer v. Lee, 166 P. 94, 64 
' OkL 106. 

Vt—BuUand Sash & Door Go. v. 

' Gleason, 126 A. 677, 98 Yt 216. 
Cbst-^ltis contract defined see supra 

■ ,* 1 ®* , 

4^ (^-rFarguson v. A. F. Stewart 
•OwvBt COn 241 P. 121, 115 Okl. 81. 
PAr-Lytle, Campbell Sc Co. v, Som¬ 


ers. Filler & Todd Co.. 135 A. 117, 

287 Pa. 485. 

Faztloiilar provisions oonstxned 

(1) A provision of the contract 
that prices for “labor and materials 
furnished to be governed by Pacific 
Coast Sales Book, plus 10%,’’ means 
that the sales book prices are to be 
used as a basis for regulating the 
prices for labor and materials, and 
not that they should be the same.— 
Asnon v. Foley. 288 P. 792, 105 CaL 
App. 624. 

(2) Under a contract, permitting 
the contractor a certain profit per 
cubic yard, an allowance of salary 
to the contractor’s general manager, 
who superintended the construction, 
is a proper Item of expense, where 
such an allowance is customary r and 
where such a contract allows a 
“mileage” for hauling material, the 
contractor is not obliged to haul ma¬ 
terials from the nearest point avail¬ 
able or by the shortest route, but 
may use a route of greater facility. 
—Winston & Co. v. Clark County 
Const Co., 217 S.W. 1027, 186 Ky. 
743. 

<8) Under a provision that the 
“contractor should receive ten per 
cent of the cost of labor, material, 
superintendence, and expenses by 
himself and five per cent of the 
cost of any work done by his or 
other subcontractors, the contractor 
is entitled to compensation on the 
cost of all labor performed by his 
workmen and superintendents and 
foreman employed on his-own ac¬ 
count and expenses incident thereto, 
and Is not entitled to a charge fqr 
the time expended by him in super¬ 
intendence when that was being done 
by his own superintendents, nor to 
charges of ten per cent on items of 
work performed by third parties un¬ 
der arrangements wil^ him, where 
such parties, although having no 
written contracts, were in fact sub¬ 
contractors, nor to aa amount re- 
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celved from a subcontractor as a re¬ 
bate without the owner's consent— 
Meulenbergh v. Coe, 160 N.T.S. 681. 

"Time and matexlal,*’ and like ex¬ 
pressions, as used in a cost-plus con¬ 
tract will not be extended beyond 
their exact meaning, but will be giv¬ 
en a restricted meaning, or at least 
will be considered in the sense in 
which they are popularly understood. 
Cal.—^Advance Auto Body Works v, 
Asbury Transp. Co., -62 P.2d 968, 10 
C!alA.pp. 619. 

Pa.—Lytle, Campbell & Co. v. Som¬ 
ers. Fltler & Todd Co., 120 A. 409, 
276 Pa. 409, 27 A.L.R. 41, 

Use of maoMnery for auanfaotiulag 
artlolee used la bulldiag 
Where, under the contract the con¬ 
tractor uses machinery to manufac¬ 
ture' articles for use in the building 
being constructed or remodeled, he 
is entitled to remuneration for the 
wages paid to the operator, the pow¬ 
er charges to turn over the macUn- 
ery, the cost of the material. tliat 
went into the manufactured product, 
including the cost of delivering the 
raw material to the machine and 
taking it to the owher’s place of 
business, unless these items are in¬ 
cluded in other labor charges, and 
the charge for the use of' the ma¬ 
chine Itself; but the hour maricet 
price for the use of machines used 
in such manufacturing is not a prop¬ 
er basis for figuring the use of such; 
machines.—^Lytle, Campbell & Co. v. 
Somers, Fltler ft Todd Co., supra. 

Assumption of snboontiiwtor’s ptn- 
fomunos 

' General contractor’s assumption of 
responsibility for subcontractor’s 
performance was not a guarantee of 
performance at respective prices 
named, notwithstanding further 
clause giving general contractor the 
right -to reaulre performance bonds 
of subcontractor. — Hegeman-Harris 
Ca V. Tebbetts ft Garland, 262 ilL 
App. 6H . 
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generally accepted in the business world as coining 
under that designation.81 

The compensation of the contractor should be 
computed on the basis of the amount actually spent 
for labor and materials or supplies, furnished by 
him, which go into, and become a part of, the fin¬ 
ished product, within the terms of the contract,^2 
including amounts paid to subcontractors the 
salary of the contractor’s superintendent for the 
time he devotes exclusively to the work;84 the cost 
of compensation or liability insurance which he is 
required to carry, under the terms of the cQntract,®^ 
or which he includes in statements furnished the 
owner, and which is paid by the owner without de¬ 
manding an explanation and the cost of cartage, 
storage, and operating expenses.*^ Where the ex¬ 
act expense of handling material cannot be shown, 
it may be estimated.^* On the other hand, over¬ 
head charges should not be included,-82 nor equip¬ 
ment charges nor charges for material furnished 
and installed by another nor depreciation of 
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equipment used by himself and subcontractors in 
doing the w'ork nor the cost of doing over work 
which he has done negligently;®^ nor is he entitled 
to commissions on the profit made by a subcontrac¬ 
tor on labor and material furnished by him 9^ 

If there i; no agreed limit as to price, the fact 
that the actual cost' exceeds that contemplated by 
the parties is no ground for charging such excess 
against the contractor.95 If, however, the cost is 
not to exceed a specified amount, and any over¬ 
charge is to be deducted from the commission, the 
contractor may not be entitled to any compensation 
where the total cost is greatly in excess of such 
amount.®® 

If the contractor has been guilty of bad faith or 
fraud, as in padding invoices or in receiving an 
additional discount from a supply house, he may not 
be entitled to recover any compensation.® ^ 

A contractor cannot recover on a cost-plus basis 
where the owner .orders certain work to be per- 


81. Pa.—^Lytle, Campbell & Co. v. 
Somere. Filler & Todd Co., 120 A. 
409. 276 Pa. 409, 27 A.L.R. 41. 

BtiJa naed by parttaa in ftntmiifttiwy 
paymanta during the progress of the 
work is controlling where a cost-plus 
contract contains no rule for aacei> 
talning overhead.—Standard Steel 
Car Co. V. U. S., 67 CtCL 446. 
as. Cal.—Advance Auto Body Works 

V. Asbury Transp. Co.j 52 F.2d 968, 
IQ Cal.App.2d 619. 

Ky.—^Whlte Star Coal Co. v. Pursi- 
full, 217 S.W. 1020, 186 Ky. 697. 
Pa.—Lytle, Campbell & Co. v. Somers, 
Fitter & Todd Co.. 120 A. 409, 276 
PSL 409, 27 A.L.R. 41. 

Tex—^Ifailander v. Continental State 
Bank of Beckvllle, ClvJVpp., 11 K 

W. 2d 616. 

aa. Ill—Stresenreuter Bros. v. 

Bowes, 288 IlLApp. 143. 

Iowa.—Ford v. St Louis, etc^ R. Co., 

7 N.W. 126, 64 Iowa 728. 

N.T.—Hamilton v. Coogan, 28 N.T.S. 
21, 7 Misc. 677, 81 AblxN.CajB. 297, 
affirmed 4$ N.11. 987, 148 N.Y. 758. 

84. Ky.—Winston & Co. v. Clark 
County Const Co., 217 S.W. 1027, 
186 Ky. 748. 

OkL—^Ferguson v. A- F. Stewart 
Const Co, 241 P. 121, 116 OkL 81. 

85. m.—Schneider v. Neubert, 226 
IlLApp. B4. 

86. CaL—Oltlzens State Bank of 
' Long Beach v. Gentrir, Ajpp, 67 P. 

2d 864. 

87. Pa.-^ohnson v. Kusmlnsky, 136 
A. 220, 287 Pa 426. 

^ OpetatLBg anpouMS oooasloiMd by 
use 'of •qulpment are Included as 
part of cost of mateziaL—dtlzenall 


State Bank of Long Beach v. Gen¬ 
try, Cal.App.. 67 P.2d 364. 

88. Pa—Johnson v. Kusmlnsky. 136 
A. 220, 287 Pa 426. 

88. TT.S.—Charles Elmer & Sons v. 

Kelly, aC,A.La, 263 F. 687. 

CaL—Advance Auto Body Works v. 
Aahury Transp. Co., J2 P.2d 958, 10 
Cal.App.2d 619. 

N.J.^haw V. G. B. Beaumont Co., 
102 A. 161, 88 N.J.E(I. 888, 2 AJUR. 
122 . 

Pa—^Lytle, Campbell & Co. y. Som¬ 
ers, Fitter & Todd Co., 120 A. 409, 
276 Pa 409, 27 A.L.R. 41. 

Tex—^Mallander v. Continental State 
Bank of Beckvilla Civ.App, 11 S. 
W.2d 616. 

Itemi of oyerhaad that caonot be 
allowed, under a cost-plus provision, 
Include executive or administrative 
salaries, rents, interest charges, de¬ 
preciation, taxes, and general office 
expensea—^Lytle, Campbell & Co. v. 
Somers, Fitter & Todd Co., 136 A, 117, 
287 Fa 486—^Lytle. Campbell & Co. v. 
Somers, Fltler & Todd Co., 120 A. 
409, 276 Fa 409, 27 A.L.B. 41. 

‘‘(test to us” 

Under a provision that if, on com¬ 
pletion of the contract, the contrac¬ 
tor should find that the "cost to us," 
plus the percentage of profit, was 
less than the stipulated amount, the 
difference should be credited to the 
owner on the contract prioa the term 
"cost to us*’ is to he construed to 
mean a due proportion of overhead 
charges Incurred in the performance 
of the work, as the real cost to the 
cofatractor for doing the work could 
not'be ascertained unless some part 
of the original charges of maintaln- 
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Ing its business establishment is con¬ 
sidered.—Hoggson Broa v, Spieker- 
man, 161 N-Y-S. 980, 176 App.DIv. 144. 
9®. N.J.—Sbaw V. Q. R Beaumont 
Co., 102 A. 161, 88 N.J.B< 1 . 383, 2 
A.L.R. 122. 

Costraot to repair aaohlnery 
In a suit on a contract for the re¬ 
pair of an engine for the reasonable 
value of the work and material plus 
a reasonable profit, where the court 
held the libelants entitled to a profit 
of fifteen per cent, it properly di¬ 
rected the master to disregard the 
investment in machinery and plant 
and overhead charges, the fifteen per 
cent profit covering these items.— 
Charles Elmer & Sons v. Kelly, C.C. 
A.La., 263 F. 687. 

81. Ga.—Heer v. Hines, 105 S.E. 

850, 26 GaJlJOp. 154. 

Iowa—George Parks & Co. v. How¬ 
ard Hotel Realty Co., 308 N.W. 247, 
200 Iowa 479. 

91L U.S.—Savannah, A. & N. Ry. Co. 
,v. Oliver, Ga. 174 F. 140, 98 GC. 
A. 174. 

Pa—^Lytle, Campbell & Co. v. Som¬ 
ers, Fitter & Todd Co.. 135 A, 117, 
287 Pa 485. 

93. N.Y.—Hoggson Broa v, Spieker- 
man, 161 N.Y.S. 980, 176 App.Div. 
144. 

94. U.S.—Grafton Hotel Co. v. 

Walslj, W.Va, 228 F. 6, 142 GCJL 
46L 

95. La—Annan v. Woods, 104 So. 
491, 158 La 668. 

96. CaL—Weaver v, Flckett, 266 P. 
257. 82 CalApp. 116. 

97. Wssh.—Green v. Post, 237 
307, 186 Wash. 209. 
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fonned after being informed that it would cost pos¬ 
sibly a specified lump sum.® 8 

c. Compensation Based on Measurement of 
Work 

(1) In general 

(2) Estimates and classifications by 

architects 

(1) In General 

A contractor's eompensatton, under a contract fixing 
the rate of compensation at a stated sum per cubic yard 
of excavation, embankment, masonry, or other like work, 
Is controlled by the terms of the contract as to the rate of 
compensation and the method of measuring the work. 

Under a building and construction contract pro¬ 
viding for excavations, embanlcments, masonry, and 
the like, and fixing the contractor’s compei^ation at 
a stated sum per cubic yard of work done, the right 
to, and amount of, his compensation is controlled by 
the’ intention of the parties, as construed from the 
terms of the contract, in regard to the nature of the 
work to be done, the rate of compensation, and the 
method of measurement of the work.®® Where the 
contract provides for payment for masonry and sim¬ 
ilar work by the cubic yard or other measure denot¬ 
ing -solidity, the work is to be measured after the 
stone or other material is in place, without deduc¬ 
tions for the natural interstices between the mate¬ 
rial as laid in place,^ but excluding openings in walls 


and double measurement of comers.® 

Where an earth embankment is to be paid for at 
a, certain rate per cubic yard, the embankment is to 
be measured, and not the excavation from which 
the material therefor was taken;® but the contrac¬ 
tor must stand for the natural waste and shrinkage,^ 
unless the contract provides otherwise.^ Still, if 
the contract does not specify the particular locality 
in which the embankment is to be built, and the 
owner requires it to be built where from necessity 
there will be a waste of earth, as beside a river, 
whereby earth is washed away by the current, in 
estimating the contents of the embankment the con¬ 
tractor is entitled to an allowance for the earth so 
washed away, and the measurement should be based 
on the amount of earth delivered less the natural 
loss by shrinkage which would have occurred if the 
embankment had been built under ordinary circum¬ 
stances.® If no particular mode of measuring the 
contents of an embankment is specified, evidence of 
a measurement of the cubical contents of the em¬ 
bankment by a competent expert, u§ing an ordinary 
and not unprofessional method which is shown to 
be sufficiently accurate for practical purposes, will 
justify the court in accepting his measurements as 
correct,! and, under some statutes, in the absence 
of a special agreement, double measurements are to 
be allowed for certain kinds of excavations, such 
as trenches and pier holes.® However, some ap- 


SBL La.—^Maxine Electrical 'Works v. 
Westfeldt, 138 So. 449, 18 LaJ^pp. 
325. 

9», ’U.S.—St Joseph Loan & Trust 
Co. V. Studebaker Corporation, C. 
aA.Ind., 66 F.2d 161, certiorari 
denied 64 S.Ct. 209. 290 U.S. 699, 
78 LEd. 601—Standard American 
Dredging Co. v. City of Oakland, 
aC.A.CaL, 262 P. 816. 

Cal.—Standard American Dredging 
Co. V. City of Oakland, 157 P. 833, 
80 CaLApp. 237. 

Ky.—Winston & Co. v. Clark Coun¬ 
ty Const Co., 217 S.W. 1027, 186 
Ky. 743. 

Ya.—Nora Coal Corporation v. McAr¬ 
thur, 146 S.E. 366, 153 Ya. 261, re¬ 
versed on other grounds 149 S.E. 
607, 168 Ya. 261. 

9 C.J. p 823 note 26, p 907 note 67 

[b]. 

Contract hald amUgnous 
A contract for grading at certain 
amount per yard, “Including sub- 
grading and finishing shoulders,” Is 
amhlguouB as not definitely deter¬ 
mining whether subgradlng was in- 
eiuded as part of grading.—^Robert 
G. Lassiter & Co. v. Nixon, 119 So. 
17, 218 Ala. 484. 

^Vanls over” oonstmed 
TT.&—St Joseph Loan ft Trust Co. 
T. Studebaker Corporation, C.CLA. 


Ind., 66 P.2d 161, certloran denied 

64 S.Ct 209, 290 U.S. 699, 78 L.Ed. 

601. 

Partloular provlslonB oonstmed 

(1) Contract “to do all grading 
necessary ... for thirty cents 
per cu. yd,” entitles contractor to 
payment for yardage actually moved, 
not being for lump sum.—Holm v. 
Malott 287 P, 11, 166 Wash. 42L 

(2) Provision for twenty five cents 
per yard material excavated and for¬ 
ty five cents for material leveled 
does not reaulre payment of seventy 
cents per yard for material exca¬ 
vated and leveled.—Schuhknecht v. 
Robers, 212 N.W. 657, 192 WIs. 275. 

(3) Under a contract to excavate 

earth and rock at twenty five cents 
per cubic yard, the material Is to be 
measured accordlx^ to custom In sol¬ 
id form, and not In Its loose form 
after being loaded on cars.—Constan¬ 
tine y. McDonald, 187 P. 681, 26 
Idaho 342. | 

(4) 'Where contract provided that 
plaintiffs should be paid stipulated 
sum for each yard of dirt stripped 
from lignite coal, and In making ex¬ 
cavation plaintiff constructed pit 
with sloping walls, they were enti¬ 
tled to cdmpensatlon, according to 
terms of contract, for dirt ibmoved 
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from slopes.—Schultz y. Truax, 206 

N.W. 236, 58 N.D. 213. 

9 aJ. p 823 note 26 [a]. 

L Cal.—Hackett v. State, 87 P. 166, 
103 CaL 144. 

9 C.J. p 823 note 26. 

fii Ky,—^Francis v. Domino, 64 S.W. 
2d 571, 251 Ky. 256. 

3. U.S.—St Joseph Loan ft Trust 
Co. V. Studebaker Corporation, G 
CAuInd., 66 F.2d 161, certiorari 
denied 54 S.Ct 209, 290 U.S. 699, 
78 L.Ed. 601. 

Tex.—Galveston, etc., R. Co. v. John¬ 
son, 11 S.W. 1118, 74 Tex. 266. 

ft U.S/-Clark v. U. S., 6 WalL 648, 
18 L.Ed. 916, reversing 8 CtCL 
461—Clark y. U. S., 4 CtCL 148. 

9 C.J. p 823 note 28. 

ft Mich.—Brucker v. Manistee, etc., 
R Co.. 180 N.W. 822, 166 Mich. 
880. 

ft U.S.—Clark v. U. S., 6 WaR 643, 
18 L.Bd. 916, reversing 3 CtCL 461 
—Clark V. U. S., 4 CtCL 148. 

Contractor must show amount of 
waste 

Ky.—Henderson v. Louisville, 4 S.W. 

, 187, 8 Ky.L. 687. 

7. CaL—Scanlan v. San Frandsoo, 
eta, R Co., 61 P. 871, 128 gaL 68ft 

ft Mo.—Webb-Kunae Const Co. v. 
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proximately accurate method of measurement must 
be used, and it has been held to be inadmissible, in 
order to show the contents of an excavation, to 
show the capacity of scrapers used in the work 
and the number of trips made by them.® 

A general usage or custom may control the man¬ 
ner in which the amount of work shall be meas¬ 
ured.^® If, however, the contract specifies the mode 
of measurement to be adopted, such mode should be 
followed,!! and another method of measurement, al¬ 
though customary, cannot be the basis of a recov¬ 
ery.!^ Where the contract apparently authorizes 
two inconsistent modes of measuring the work, an 
actual measurement by one mode may be considered 
as persuasive that such mode of measurement should 
be recognized as that provided for.!® 

Where the contractor is to excavate down to a 
certain line, his pay will stop when that line is 
reached ;!^ but if the contract is siinply for ’exca¬ 
vating, and the designated line comes into the case 
through subsequent directions of the other party by 
whom the contract was drafted, he must bear the 
expense of rock necessarily taken from below the 
grade line.!® 

(2) Estimates and Qassifications by Archi¬ 
tects 

(a) In general 

(b) Conclusiveness of estimate, etc. 

(a) InxGeneral 

If the contract so requires, an estimate of the quan¬ 
tity and character of the work done, made by the archi¬ 
tect or enghieer by whom the work Is to be measured 
aqd classified, Is generally a condition precedent to the 
r^ht of the contractor to recover his compensation, un¬ 
less there is a good reason or excuse for Its omission or 
the failure to secure It. 

Where a contract for excavations, embankments, 


masonry, and the like fixes the contractor’s compen¬ 
sation according to the amount of work done and 
according to a classification which develops as the 
work progresses, as by fixing a certain price per 
cubic yard or other measurement for the excava¬ 
tion of earth, another price for the excavation of 
rock, etc., or in contracts for masonry, a certain 
price for first-class masonr}', and another price for 
second-class masonry, eta, if there is no provision 
for measurement or classification of the work by the 
architect or engineer in charge of the work, his clas¬ 
sification or measurement is not binding on the con¬ 
tractor, nor is the contractor required to secure a 
classification or measurement of the work by him as 
a condition precedent to the recovery of compensa¬ 
tion.!® On the other hand, if the contract provides 
for the payment of the compensation on estimates 
of the architect or engmeer by whom the amount 
of work performed is to be measured and classified, 
his estimate of the quantity and the character of 
the work is, as a general rule, a condition precedent 
to a recovery of the compensation,!'^ unless there is 
a good reason for its omission;!* and where the 
contract so provides the contractor is entitled to 
such an estimate of any work of which he has per¬ 
formed a material and substantial part!® ^ 
timate, within the meaning of this rule, involves not 
only an approximate judgment of the quantity and 
value of the work done or matenal delivered, but 
also its relative value to the whole quantity or 
work.®® However, the contractor is not bound to 
obtain a certificate of such estimate before payment 
to him, where the engineer's duty is to return such 
certificate to the owner, as it is intended solely for 
the owner’s benefit.®! 

In order to render the measurement and the clas¬ 
sification by the architect or engineer a prerequi- 


Gllsonite Const Co., 220 S.W. 867, 
281 Mo. 629. 

1. m.—American Silica Sana Co. v. 
McGarry, 68 JlLApp. 833. 

la Idaho.--Con8tantlne v. McDon¬ 
ald, 187 P. 531, 26 Idaho 342. 

Mo.—^Fltaslmmons v. Academy of 
Christian Brothers, 81 Mo. 87. 

9 C.J. p 824 note 88. 

IL N.Y.—O'Brien v. New York, 86 
N.E. 823, 139 N.Y. 548, affirming 19 
N.Y.S. 798, 66 Hun 112. 

9 aj. p 824 note 84. 

18. U.S.—Bowers Hydraulic Dredg¬ 
ing Co. V. U. S., 41, CtCl. 214. 

9 C.J. p 824 note 85. 

la Tex.—Galveston, etc., R. Co. v. 
Johnson. 11 S.W. 1118, 74 Tex 266, 
260. 

I C.J. p 824 note 86. 


14. U.S.—Ford v. U. a, 17 CtCL 
60. 

15b U.S.—Ford V. IT. S., supra. 

9 C.J. p 824 note 88. 

16. U.S.—Central Trust Co. v. Ix>u- 
isvllle, SL D. & T. R. Co., aC-Ky., 
70 F. 282. 

N.Y.—Smith v. Molleson, 26 N.Y.S. 
658. 74 Hun 606, affirmed 42 N.E. 
669, 148 N.Y. 241. 

9,C.J. p 825 note 40. 

Approval, decision, estimate, or cer¬ 
tificate of engineer, etc., generally 
see infra SS 496b-S0O. 

17. U.S.—Martinsburg & P. R. Co. 
V. March, W.Va., 5 S.Ct 1036, 114 
n.S. 649, 29 Um. 255. 

N.Y.—National Contracting Co. v. 
Hudson River Water Power Co., 
84 NJL 966, .192 N.Y. 209, revers-l 
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Ing 103 N.Y.S. 641, 118 App.Div. 

666 . 

9 aJ. p 825 note 41. 

As condition precedent to payment of 
installments see infra S 499b (2). 
18. Ind.—^New TeL Co. v. Foley, 63 
N.E. 66, 28 Ind.App. 418. 

9 C.J. p 826 note 42. 
la. N.Y.—Delafleld v. Westfield, 28 
N.Y.S. 440, 77 Hun 124. 

9 C.J. p 825 note 43. 

9a U.S.—Fidelity & Deposit Co. v. 
Agnew, N.J., 162 'F. 955, 82 C-GA. 
103. 

9 C.J. p 826 note 46. 
aL Cal—Dunne Inv. Co, v. Empire 
State Surety Co., 160 P. 405, 27 
CalApp. 208. 

N.Y.—^Rusling v. Union PIpa etc., 
Co., 39 N.Y.S. 216, 6 App.Div. 448, 
affirmed 58 N.E. 1131, 168 N.Y. 787, 
9 CJ. p 826 note 44. 
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site to a recovery of the compensation, there must 
be very conclusive language in the contract to that 
effect; and where the contract merely requires such 
classification and measurement to determine the 
payments to be made as the work progresses, a cer¬ 
tain portion of such estimate to be detained until the 
work is completed, this does not require or render 
binding an estimate by the architect or engineer, 
after the work is completed, of the entire amount of 
the work done .22 

Notice of measurement and classification. Where 
such measurement and classification when made are 
binding on the contractor, the architect or engineer 
should give him notice of the time when he intends 
to make the measurement.23 

By whom made. Where the contract expressly 
designates the person by whom the measurement 
and classification are to be made, on the principle 
that’ delegated power cannot again be delegated, 
the person so designated should himself measure 
the work;2* but where the character of the work 
is such that the architect or engineer may employ 
assistants to enable him to make the measurement, 
estimates based on measurements made by his as¬ 
sistants in the usual manner and revised by him may 
be sustained.26 If the engineer in charge refuses to 
make the required measurements, the contractor 
may demand thd engineer’s notes and make the 
measurements himself. 2 ® 

A designation by reference to ofiicial position, and 
not by name, of the person ,by whom the classifica¬ 
tion and the measurement of the work are to be 
made, refers to the person holding such office at the 
time when the measurement and classification are to 
be made, rather than to the person holding the office 
at the time when the contract was entered into.27 

Excuses for failure So secure estimates and clas- 


na. Kan.—Fellows v. Snyder, 32 P. 
639, 60 Kan. 705. 

as. IlL—PaclEard v. Van Schoick, 58 
IlL 79. 

X.T.—McMahon v. New York, etc., 
R. Co., 20 N.T. 463. 

9 C.J. p 825 note 47. 

Mi Iowa,—^McNamara v. Harrison, 
46 N.W. 976. 81 Iowa 486. 

Md.—^Wilson V. York, etc.. Line R. 

Co., 11 Gill & J. 68. 

9 C.J. p 826 notes 49, 50. 

Necessity of approval or certificate 
by person named generally see In- 
^ I 498 b (3). 

«. N.Y.—Sweet v. Morrison, 22 N. 
,276, 116 N.Y. 19, 16 Am.S.R. 
676 „.. 

6 C.J. .P 826 i^te 6L 
M Va.^Nora Coal Corporation v. 


sifications. Where the architect or engineer fails or 
refuses to make the required estimate and classi¬ 
fication, the contractor to recover his compensation 
may show by other evidence the character and the 
quantity of the work,®® even though the contract 
provides that all payments shall be made on written 
certificates.®® So, where without the fault of the 
contractor it becomes impossible to secure the meas¬ 
urement and the estimate of the architect or engi¬ 
neer, a recovery may be had without it, as where 
the work is accidentally destroyed by fire,®® or 
where the owner wrongfully prevents the contrac- 
■tor from completing the work.®i 

(b) Conclusiveness of Estimate, Etc, 

If the contract either expressly or Impliedly so pro¬ 
vides, the architect’s or engineer’s estimates, if made In 
accordance with the terms of the contract and without 
fraud or bad faith, are generally conclusive and binding 
on the parties, except that mere errors or mistakes may 
be corrected. Where the contract provides for periodical 
or running estimates as the work progresses, and for a 
final estimate when the work is completed, the periodical 
or running estimates, as a rule, are not conclusive. Ac. 
ceptance of payment according to an estimate, generally, 
concludes the contractor as to the amount of the pay¬ 
ment, but, In the absence of a contrary provision, does 
not preclude him from objecting to the correctness of the 
estimate as to the character or classification of the work. 

. Where the contract either expressly or impliedly 
I so provides, the estimates, on which payments to the 
contractor are computed, are, in the absence of 
fraud or bad faith, generally conclusive and binding 
I on the parties,®® and also on the creditprs of the 
builder.®® 

Where, however, the architect or engineer, acting 
under an erroneous construction of the contract, 
without authority to construe that instrument, ex¬ 
cludes work which should have been included in his 
estimate ot includes work which should have been 
excluded, the error will be corrected;®^ and this 

cueing nonperformance generally 
see infra ( 466. 

31. U.S.—Cook V. Foley; Minn., 162 
F. 41, 81 aOA. 287. 

Mo.—Bean v. Miller, 69 Mo. 884. 

as. U.S.—Martlnsburg & F. B. Co. 
V. March, W.Va., 5 S.Ct. 1086, 114 
Xr.S. 649, 29 L.Bd. 256. 

Mo.—Myers v. Union Electric Light 
& Power Co., 66 S.W.2d 666, 669, 
884 Mo. 622, citing Ooipu Joadi. 

9 CJ. p 826 notes 59-61. 
Conclusiveness and effect of approv¬ 
al, decision, or certificate general¬ 
ly see infra it 496-600. 

33;. Mo.—St Joseph Iron Co. v. Hal¬ 
verson, 48 Mo.App. 888. 

84 N.Y.—Obrien v.' New York, 86 
N.E. 828, 189 N.Y..648. 

9 aJ. P 827 noth 61. 


McArthur, 145 S.E. 866, 158 Va. 
261, reversed on other grounds 149 
S.E. 607, 168 Va. 261. 

37. Pa.—North Lebanon R. Co. v, 
McGrann, 88 Pa. 680, 76 AjxuD. 
624. 

88. nL—St Louis, etc., R. Co. v. 
Kerr, 38 N.E. 638, 168 lU. 182, af¬ 
firming 48 niApp. 496. 

9 C.J. p 826 note 64. 

Excuses for nonapproval or nonpro- 
, ductlon of certificates., generally 
see infra { 499 b (6). 

89. N.Y.—McConologue v. Larkina, 
66 N.Y.S. 188, 82 Misc. 166, 169. 

30. IlL—^Rawson v. Clark, 70 HL 
666 .* 

Ky.—Eddington Griffiths Constr. Co. 

V. Turner, 124 S.W. 800. 

Destruction of subject matter as ez- 
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applies also where there is an error in computation, 
which is apparent on the face of the engineer’s 
finding.^® So, also, the estimates or the classifi¬ 
cations are not binding where the contract fixes 
certain classifications of work, and the architect or 
engineer in making his classifications ignores such 
provisions in the contract,-38 where the contract ex¬ 
pressly provides the manner in which the amount 
of work shall be measured and the architect or en¬ 
gineer adopts other rules of measurement;*^ where 
the contract fixes the price for particular classes of 
work and the estimate of the engineer is based on a 
different measure of compensation;** or where the 
contract provides that all controversies connected 
with the work shall be submitted to arbitration.** 
If the contract makes the measurement and the es¬ 
timate of the architect or engineer conclusive on the 
contractor only, the owner is not precluded thereby 
from showing the actual amount of work done.*® 
Where both the contractor and his subcontractor 
are to be paid according to the measurement and the 
classification of the owner’s engineer, and the con¬ 
tractor, after, ha-wng paid his subcontractor accord¬ 
ing to the engineer’s estimate assails the estimate 
in a suit against the owner and recovers additional 
compensation on the ground that the work was un¬ 
derestimated by the engineer, the subcontractor is 
entitled to recover from the contractor additional 
compensation on the basis of the contractor’s recov¬ 
ery against the owner.*^ 

Percentage classifications. Where an excavation 
contract fixes the compensation at a certain price 
for the excavation of earth, another price for loose 
rock, and another for solid rock, etc., and provides 
for the classification of the work by the architect 
or engineer, it is not essential that all material ex¬ 
cavated shall be classified entirely under one or the 
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other of the heads specified, and general classifica¬ 
tions at a certain percentage of a particular class 
have been sustained as proper.** 

Penodical or running estimates. Where the con¬ 
tract calls for periodical or running estimates as 
the work progresses and payments based thereon, 
and for a final estimate after the work is completed, 
such periodical or running estimates are not, as a 
rule, conclusive on either party.** Where, however, 
the contractor has sublet the work or a part thereof 
and pays the subcontractor on the basis of the pe¬ 
riodical estimates, in case there were overestima¬ 
tions whereby the contractor made overpayments to 
the subcontractor, the estimates will be binding on 
the owner, and cannot be corrected to the detriment 
of the contractor.** So, where the contract does 
not specify when the classification of the work; shall 
be made, it may be made before the work is com¬ 
pleted, and a classification during the progress of 
the work will be deemed binding on the owner and 
cannot afterward be changed to the injury of the 
contractor.** 

Where the contractor accepts payment due ac¬ 
cording to the engineer’s estimates without pro¬ 
test or objection, he is, in the absence of fraud, con¬ 
cluded thereby as to the amount of such payment;*® 
but in the absence of a contrary provision in the 
; contract, the acceptance of payment on such an es¬ 
timate docs not preclude the contractor from ques¬ 
tioning the correctness of the estimate as to the 
. character or classification of the work,*7 nor does 
• it preclude him from questioning a final estimate.** 

Fraud. It is a well recognized rule that the es¬ 
timate apd classification by the architect or engineer 
may be assailed by either party for bad faith or 
fraud,** or because of its being so grossly errone- 


CL. 36 aw. 968. 

86. ' IJ.S.—Lewis v. CSilcago, S. F. & 
a R. Co., aaiio., 49 r. 708 . 

Mo.—williams v.- Chicago, eta, R. 
Co.. 20 S.W. 6S1, 112 Mo. 468. 84 
Am.aR. 408. 

87. Pa.—Eoch V. Kuhns, 6 PaHSnper, 
186, 41 Wkly.N.a 429. 

9 aJ. p 827 note 66. 

aa MJnn.~Btart:ey v. De Graffl; 22 
Minn. 481. ^ 

88. Va.—^Nora Coal Corporation v. 
McArthur, 146 S.K. 866, 163 Ta. 
261, reversed on other grounds 149 
S.B. 607, 168 Va. 261. 

«L N.T.—O'Brien v. New Torts, 86 
NJBL 828, 189 N.T. 648. 

Ey.—Cummings y. Bradford, 22 
8.W. 648, 15 EyJi. 166. i 


125, 86 Iowa 203. 

Mo.—Williams v. Chlcc«o, etc., R. 
Co., 64 S.W. 689, 163 Mo. 487. 

48 Pa.—Gonder v. Berlin Branch 
R, Co., 83 A. 61. 171 Pa. 492. 

9 C.J. p 827 note 71 

44t. U.S.—Price v. Chicago, S. F. & 
C. R. Co., C.C.I1L, 88 F. 804, af¬ 
firmed 11 S.Ct 290, 188 XT.S. 186, 34 
L.Ed. 917. 

45. Tex.—Ricker v. Collins, 17 S.W. 
378, 81 Tex. 662. 

46. U.S.—Newman v. U. S., C.C.VeL, 
81 P. 122. 

9 C.J. p 827 note 74. 

47. ui^Dale v. U. S., 14 CtCL 

' 614. 


Idaho.—Smith v. Farld-Keal Constr. 

Co., 160 P. 25, 27 1^0 407. 

Utah.—Cook v. Green River Mut Irr. 

Co., 121 P. 970, 40 Utah 608. 

4a Idaho.—Smith v. Fapls-Kesl 
Constr. Ca, 160 P. 25, 27 Idaho 
407. 

9 C.J. p 828 note 76. 

4a Mo.—^Myers v. Union Blectrio 
Light & Power Co., 66 S.W.2d 665. 
669, 834 Mo. 622, dtlng Ooepu jhu 
ZlB. 

9 C.J. p 828 note 78. 

OhUgatloa to owner to keep price 
down 

Where the architect or engineer 
has, without the knowledge of the 
contractor, bound himself to the 
owner to keep the cost of the work. 
[ below a certain amount, his measure- 
Iment and estimate will not be bind¬ 
ing ou the contractor.—Lonit 


86. Tenn.—McEwen v. Nashville, 


40. U.B.—Lewis V. Chicago, B. F. 

& a R. Co.. C-CMo., 49 P. 708. ' 
Iowa.—Ross V. McArthur, 62 N.W. 
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ous as to imply fraud,and this may be done in a 
court of law, under code practice, as well as in a 
court of equity.®^ The burden of proving fraud on 
the part of the architect or engineer is on the party 
attacking his measurement and classification, and 
the evidence must be clear and convincing and point 
with reasonable certainty to fraud or collusion ;62 
and the general rules of evidence apply with regard 
to the admissibility of evidence to prove fraud.52 

Interest of architect. The fact that the architect 
or engineer has become the lessee of the work for a 
rental based on the cost of the work will not prevent 
his measurement and estimate from being binding 
on the contractor.54 So, also, the fact that he is 
a stockholder of the owner does not prevent his 
estimate and classification from being binding on 
the contractor on the ground that he is thus made 
a judge in his own case;56 nor does the fact that 
he is an officer of the corporation owner affect the 
conclusiveness of his estimate or classification.^* 

Mistake. Where the architect's or engineer’s es¬ 
timate or classification is the result of gross errors 
or mistakes, it will not be considered binding, but 
may be corrected,’*7 but the mere fact that there 
are slight errors in the architect’s or engineer’s esti¬ 
mate based on his measurement and classification of 
the work does not deprive it of its conclusive ef- 
fecL** 

cL Partial FeTformance 

(1) ' Full performance not excused 

(2) Full performance excused 

(1)' Full Performance Not Excused 

In the absence of waiver or excuse, compensation 


payable on the completion of a contract is not recover¬ 
able where there has not been at least substantial per¬ 
formance of the contract. The contractor, however, may 
recover on a quantum meruit the reasonable value of the 
labor and materials furnished, if he has acted In good 
faith and the owner has retained the benefit of the labor 
and material expended In the partial performance, but 
not where the contractor’s failure Is without Justification 
and the owner cannot avoid* availing himself of the 
benefits, especially where he has refused to accept the 
work, or It Is of no benefit to him. The measure of re¬ 
covery for partial performance, when recoverable. Is the 
value of the labor and materials, having reference to the 
contract price, not exceeding the benefit to the owner 
and subject to deduction for the damages sustained by 
him by reason of the failure fully to perform. 

Where the builder does not substantially perform 
th« contract, and full performance has not been 
waived or excused, he is not entitled to the com¬ 
pensation payable under the terms of the contract 
on the completion of the work.*® Where, however, 
he acts with a bona fide intention of performing the 
contract, and the owner retains the benefit of the 
labor and materials expended in the partial per¬ 
formance and derives benefit therefrom, it is but 
just and equitable that the owner should pay for 
the same,*® and the law will imply a promise on 
the owner’s part to pay therefor, and the builder 
is entitled to recover, on a quantum meruit, the rea¬ 
sonable value of the labor and materials furnished.*^ 
If the builder’s employment is terminated under an 
architect’s certificate of failure to prosecute the 
work within the time provided in the contract, he 
cannot recover on the contract, but only on a quan¬ 
tum meruit.*® 

Willful failure. Where the failure of the builder 
substantially to perform is willful and without jus¬ 
tification, and the owner cannot avoid availing him¬ 
self of the benefits of a partial performance, by rea- 


Plerce County, 61 P. 142, 22 Wasli. 
280. 

Fraud or mistaJEO as affecting* esti¬ 
mate or certificate generally see 
infra {{ 496, 500. 

50. N.C.—IdcDonald v. MacArthur 
Broa Co., 69 S.B. 882, 154 N.C. 122. 

9 C.J. p 828 note 79. 

51. Mo.-—Wllllatns v, Chicago, S. F. 
& C. R. Co., 20 S.W. 631, 112 Mo. 
468, 34 Am.S.R. 403. 

Va.—^Baltimore, etc., R. Co. v. Polly, 
14 Gratt 447, 65 Va. 447. 

9 C.J. p 828 note 80. 

52. ni.—Snell V. Brown, 71 RL 133. 
WIs.—J. G. Wagner Co. v. Cawker, 

88 N.W. 599, 112 WIs. 632. 

9 C.J. p 828 note 82. 

58, N.Y.—Dorwin v. Westbrook; 88 
N.Y.S. 449, 86 Hun 368. 

65. Bug.—Hill y. South Stafford¬ 
shire R. Co.. 12 L.T.Rep.,N.S., 63. 

6 B. IlL—Chicago Athletic Assoc, v. 


Eddy Electric Mfg. Co., 77 IlLApp. 
204. 

Mo.—^Williams v. Chicago, etc., R. 
Co., 20 S.W, 681, 112 Mo. 463, 34 
Am.S.R. 403. 

66 . Mass.—Palmer v. Clark, 106 
Mass. 873. 

57. U.S.—^Le-wis v. Chicago, S. P. & 
C. R. Co., C.C.MO., 49 F. 708. 

9 C.J. p 828 note 87. 

68 , IlL—Gilmore v. Courtney, 41 N. 
E. 1023. 158 IIL 432—SneU v. 
Brown, 71 IlL 188. 

9 G.J. p 828 note 88. 

68 k Ala.—Aames v. Windham, 84 
So. 816, 137 Ala. 513. 

Md.—Oldewurtel v. William F. Bev- 
an & Co., 84 A 66, 117 Md. 645. 
Tex.—^U. S. Pipe & Foundry Co. v. 
City of Waco, ClvApp., 100 S.W. 
2d 1099, 1112, citing Corpus Taxis, 
and affirmed 108 S.W.2d 482, 130 
Tex. 126, certiorari denied 68 S.CL 
I 266, 302 U.S. 749, 82 L.Ed. 578. 

I 9 C.J. p 818 note 94. 
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[Effect of destruction of the work or 
structure before completion see In¬ 
fra ! 466. 

6 ft Tex.—^tJ. S. Pipe & Foimdry Co. 
v. City of Waco, supra. 

9 CJ. p 819 note 96. 

61, Ala.—^Aarnes v. Windham, 84 
So. 816, 187 Ala, 518. 

CaL—Katz v. Bedford, 19 P. 623, 77 
CaL 319, 1 L.R.A 826. 

Conn.—Kelley v. HSnce, 142 A 688, 
684, 108 Conn. 186, citing Corpus 
Taxis. 

Kan.—School DisL No. 2 In Wabaun¬ 
see Coimty y. Boyer, 26 F. 484, 46 
Kan. 64. 

9 aj. p 819 note '96. 

62. N.T.—Mldtown Contracting Co. 
V. Goldstlcker, 150 N.T.S. 809, 166 
App.Div. 264. 

Compensation in case of delay in 
performance generally see infra i 
867c. 
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son of the labor and materials being attached to the 
owner’s freehold, the builder is not entitled to any 
compensation for his partial performance,either 
on express contract or on quantum meruit.®* un¬ 
less the contract is a divisible one;®® and it has 
been held that the mere fact that the owner takes 
possession'of a structure or improvement erected on 
his land, but not'in compliance with the express con¬ 
tract therefor, will not raise an implied promise on 
his part to- pay the contractor therefor, as the pos¬ 
session of the land necessarily involves possession 
of the structures or improvements thereon in their 
existing state, and the owner has no option of re¬ 
jecting them.®® A fortiori, where the owner refus¬ 
es to accept work not performed as required by the 
contract, the builder cannot recover on a quantum 
meruit for the work and labor done.®^ 

Where owner receives no benefit. The basis of 
the builder’s recovery for the partial performance of 
the contract is the benefit received by the owner 
therefrom, and, therefore, if the owner has derived 
no benefit therefrom the builder cannot recover on a 
quantum meruit for such partial performance.®® 

Amount of recovery. The measure of the build¬ 
er’s recovery for a partial performance, when enti¬ 
tled so to recover, is the reasonable value of the 
labor and materials, having reference to the con¬ 
tract price, not to exceed the benefit received by 
the owner,®® and subject to a deduction of the 
amount of damages sustained by the owner by rea¬ 


son of the builder’s failure fully to perform the 
contract.^® The fact that the value of the work 
performed exceeds the contract price does not en¬ 
title the builder to recover therefor in excess of 
such price; otherwise he would be allowed to take 
advantage of his own wrong, in failing to perform 
his contract, to enhance the price of his work.^1 

(2) Full Performance Excused 

If full performance Is excused, the builder Is entitled 
to the compensation provided In the contract so far as 
he has performed the work. If the performance Is pre¬ 
vented by an act of the owner, the builder may, generally, 
recover on the contract for the work done and for loss' 
sustained; or, he may treat the contract as rescinded 
and recover, on a quantum meruit, the full value of 
the labor and materials although it may exceed the con¬ 
tract price. 

Where the builder is excused from fully perform¬ 
ing the contract by some wrongful act or omission 
on the part of the owner, as explained infra § 459, 
or by some other just cause not attributable to his 
own fault, as explained infra §§ 459, 466, 468, and 
470, he is entitled to the compensation provided for 
in the contract so far as he has performed the 
work or supplied materials,^® less payments already 
received,'^® as where he is prevented from complet¬ 
ing his work because the owner is enjoined from 
having the work done,^* or because of the builder 
being disabled by sickness and the same rule ap¬ 
plies where the contractor ceases work in accord¬ 
ance with the terms of the contract^® If full per¬ 
formance is waived, the contractor is entitled only 


63. Cal.—Gale v. Dixon, 267 P. 842. 
844, 91 CalJlpp. 529, clUng Cor- 
pus jTUlB. 

Conn.—^Kelley v. Hance, 142 A. 688, 
108 Conn. 186. 

Md.—Heinse v. Howard, 138 A. 266, 
163 Md. 380. 

Mass.—Soares v. Weltzman, 183 N.R 
TC8, 281 Maas. 409. 

9 C.J. p 819 note 98. 

€4h Mass.—Soares v. Weltzman, su¬ 
pra. 

6& Cal.—Katz v. Bedford, 19 P. 628, 
77 Cal. 819, 1 L.R.A. 826. 

9 C.J. p 820 note 99. 

66 . Ala.—Mountain Terrace Land 
Co..v. Brewer & Jones, 61 So, 669, 
166 Ala. 242. 

Conn.—Kelley v. Hance, 142 A. 688, 
108 Conn. 186. 

9 C.J. p 820 note 1. 

Implied acceptance generally see In¬ 
fra i 490. 

67. Kan.—Denton v. Atchison, 8 P. 
750, 34 Kan. 438. 

9 C.J. p 820 note 2. 

ea Mass.—GIllls v. Cobe, 69 N.B. 
456, 177 Mass. 584. 

8 C.J. p 820 note 8. 

17 C J.S.-68 


69, Mo.—^Moore t. Warrensburg 
Stote Normal School, 116 S.W. 6, 
216 Mo. 6—Muller v. Glllick, 66 
Mo.App. 500. 

9 C.J. p 820 note 4. 

70l Md.—Hammaker v. Schlelgh, 147 
A. 790, 167 Md. 652. 

Mo.—Moore v. Warrensburg State 
Normal School, 116 S.W. 6, 216 
Mo. 706—Muller v. GilUck, 66 Mo. 
App. 600. 

Ohio.—Stanfield v. Rossow, 16 Ohio 
Clr.Ct,N.S„ 269. 

Tenn.—Richardson v. Lanlus, 263 S. 

W. 799, 160 Tenn, 188. 

9 C.J. p 820 note 6. 

Amount of damages for defective 
performance or nonperformance 
see Infra } 468. 

Deductions and set-offs generally see 
Infra S 868. 

71. N.T.—Lewis v. Tagel, 28 N.Y.S. 
888, 77 Hun 337. 

N.D.—^Horton v. Emerson, 152 N.W. 
629, 30 N.IK 268. 

Wis.—^Bishop V. Price, 24 Wls. 480, 
TSL Ky.—Carl Const. Co. v. Miller, 
29 S.W.2d 646, 234 Ky. 794. 

Md.—Hammaker v. Schlelgh, 147 A- 
790, 167 Md. 652. 
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Mass.—De Vito v. TJto, 148 N.E. 466, 
263 Mass. 239. 

Mich.—Hart v. Reid, 219 N.W. 692, 
243 Mich. 176—People v. FldeUty, 
& Deposit Co. of M^land, 206 N. 
W. 167, 232 Mich. 238. 

Tex.—^Klttrell v. Conanlco, Clv.App., 
66 S.W.2d 272. 

9 C.J. p 821 note 10. 

78. Ky.—Carl Const Co. v. Miller, 
29 S.W.2d 646, 284 Ky. 794. 

74. Mo.—^Harrison v. Franklin, 108 
S.W. 586, 126 Mo.App. 866. 

Vt—Doolittle V. Nash, 48 Vt 441, 
7B. Tex,—HUlyard v. Crabtree, 11 
Tex. 264, 62 Am.D. 476, 

76. Cal.—Wilson v. Fuller, 174 
671, 87 CalApp. 866. 
wan digging contract 
Where plaintiff’s assignor agreed 
to dig a well to a minimum depth of 
one hundred fifty feet the contract 
permitting him to stop digging after 
reaching such depth, and he did stop, 
plaintiff could recover the full 
amount earned, notwithstanding the 
contract required only half pairment 
at the reaching of each one hundred 
feet in the digklug—Wilson v. riil 7 
ler, supra. 
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to the contract price less items as to which fnll 
performance is waived^^ 

. Owner's acts regarded as rescission. Where the 
contract is entire and the full performance by the 
builder is excused by reason of the wrongful acts 
of the owner, the builder may sue on the contract 
to recover for the work done according to the coU' 
tract and for the loss, in profits or otherwise, sus¬ 
tained; or he may treat the contract as rescinded 
and sue on a quantum meruit to recover the full'val¬ 
ue of the labor done and the materials furnished in 
the partial performance of the contract, even though 
this may exceed the contract price.^^ The fact, 
however, that full performance of the contract is 
prevented by the wrongful acts of the owner does 
not nec^sarily entitle the builder to recover the 
compensation provided for in case the contract was 
fully performed;^® and where the compensation is 
paid in advance, the builder is not entitled to retain 
the full compensation without regard to the value 
of the work done in the partial performance.®® If 
the builder has been put to the same expense in 
time and money in his partial performance of the 
contract that he would have been put to if he had 
fully performed, he has been allowed to recover the 
full stipulated compensation;®! and where the 
owner, when the work is substantially completed, 
interferes, without justification) with the contract- 
tor's performance of his agreement and refuses to 
accept the work or to allow further performance, 
the contractor may treat the contract as fully per¬ 
formed and may recover the entire unpaid portion 
of the contract price;®® but the owner is entitled to 
have the contract price reduced to the extent that 
jthe contract is not performed because of his breach, 
where the contractor has no right to recover what 
would have been the expense to him of completing 
that part of the contract which he is prevented from 
performing.®® 


If contract is divisible, and the builder perfonns. 
with regard to some of the divisible items and is 
prevented by the owner from further performance, 
it has been held that, if he treats the contract as re¬ 
scinded and sues for the value of his work and la¬ 
bor, he cannot recover the full value of the work 
performed irrespective of the contract price, but 
is entitled to recover only the contract price for the 
items fully performed and damages to the amount 
of the profits that he would have made if allowed 
to perform the other items.®* 

e. Delay in Performance 

Where time of performance Is of the essence of the 
contract, the builder Is entitled to the compensation specl- 
ffed In the contract only where he performs the contract 
within the time fixed, unless the delay Is excused or. 
waived. Acceptance of work, not complete within the 
time specified entitles the builder to recover on a quantum 
meruit. 

Where the contract is entire and requires per¬ 
formance within a certain time to-entitle the build¬ 
er to compensation, the builder is generally entitled 
to the compensation specified therein only where he 
fully performs the contract, as well in point of time 
as in other particulars.®® The builder, however, is 
entitled to his compensation where his delay in J>er- 
formance is excusable,®® or the delay has been 
waived;®'^ and where the work is completed after 
the time for performance and is accepted by the 
owner, the builder may recover on a quantum meru- 
it®® 

Where the time of performance is not considered 
as of the essence of the contract, the builder may 
sue on the contract subject to the owner's right to 
recoup damages for the failure to complete the 
work within the time limited®® 

§ 368. -Deductions and Offsets 

Th« amount of compensation to which a builder is 
entitled may be subject to deductions or set-offs In favor 


77. Me.—Leventhal v. Lazarovltch, 
142 A. 781, 127 Me. 222. 

Effect of waiver of performance gen¬ 
erally see infra S 401. 

7S. ILL—Pelletier v. Masse, 148 Jl 
609, 611, 49 ILL 408; citing Covpns 
Juxls, 

8 C.J. p 822 note 13. 

. Sownrighit ‘breoolx which substan¬ 
tially prevents the contractor from 
performing the contract is necessary 
to enable him to abandon the con¬ 
tract and sue for anticipated profits, 
■^^ty of Orlando v. Murphy, C.C.A. 
94 F.2d 426. 

yiffect, of rescission generally see In- 

Tik Mtohi-^Dunn v. Barton, 42 N.W. 
289, 40 Minn. 416. 


Tex.—^Hood V. Raines, 19 Tex. 400, 

9 CJr. p 822 note 14. 

9(X Tex.—Hood v. Raines, supra. 

81. Wis.—Wood v. Schettler, 28 Wls. 
601. 

aa. CaL—Connell v. Higgins, 160 P. 
769, 170 Cal 641. 

ea Md.—Hammaker v. Schlelgh, 147 
A. 790, 167 Md. 662. 

84, Iowa.—Dibol v. Mlnott, 9 Iowa 
403. 

86. TJ.S.—Dermott V. Jones, D.C., 23 
How. 220, 16 L.R(L 442. 

9 C.J, p 822 note 20. 

Time of performance generally see 
infra §i 60^-609. 

86 . H.S.—^Erickson v. U. S., C.C. 

Wash., 107 P. 204. 
i 9 C.J. p 823 note 21. 
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Excuses for delay in performance 
see infra { 606. 

87. N.T.—Dunn v. Steublng, 24 N. 
E. 315, 120 N.Y. 282. afi8rmlng 56 
N.T.Super. 638, 11 N.T.SL 721—Mo- 
Entyre v. Tucker, 56 N.Y.&. 158, 86 
App.Div.' 68. 

I 9 C.J. p 823 note 22. 

I Waiver of delay In performance see 
infta { 506. 

8 & U.S.—Dermott v. Jones, D.CL, 8 
WalL 1, 17 LJM. 762. 

9 CJ. p 828 note 23. 

88 . Neb.—Homan v. Steele, 26 N.W. 
472, 18 Neb. 662. 

9 CJ. p 828 note 24.- 
i Liability of builder for damages for 
I delay see generally Infra | 602. 
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of the owner for expenses Incufred or damages sustained 
by reason of the builder not performing In accordance 
with the terms of the contract. This rule applies against 
a subcontractor. 

The amount of compensation to which a builder 
is entitled may be subject to deductions or set-offs 
in favor of the owner for expenses incurred or dam¬ 
ages suffered by him, by reason of the builder not 
complying with the contract in ‘all particulars,*® 
although a certificate of substantial performance has 
been issued and, although the builder’s failure 
in some respects is due to a breach of contract by 
the owner, the latter may recoup damages he sus¬ 
tains by the builder’s failure in other respects to 
comply with the terms of the contract** If a con¬ 
tractor does not perform his contract properly the 
owner is entitled to an allowance of the expense of 
making the building or work comply with the con¬ 
tract,** but the contractor cannot be charged with 
the expense of work which, under his contract, he 
is not required to perform;*^ *nor can a deduction 
be claimed against him for a failure to perform cer¬ 
tain work which is contingent on the owner per¬ 


forming certain other work, but which he fails to 
perform.** If the defect in performance can be 
remedied without reconstructing a substantial part 
of the building or without a great sacrifice of work 
and material already wrought into the building, the 
reasonable cost of correcting the defect should be 
allow’ed the owner ;** but if the defects in perform¬ 
ance cannot be remedied without reconstructing a 
substantial part of the building, the diminished val¬ 
ue of the building on the basis of the contract price 
is the proper allowance to the owner.* ^ 

The owner may also be entitled to deductions for 
claims chargeable against the builder, but which 
the owner has paid or become liable for,*® and if 
the contract gives him the right to retain sufficient 
to indemnify him against claims and liens, upon 
proof of the existence thereof, the owner need not 
pay any balance due the contractor until he is com¬ 
pletely indemnified against such claims and liens.** 
He may also be entitled to deductions, under the ex¬ 
press terms of the contract, in certain contingen¬ 
cies,^ as for waste material sold by the contrac- 


90b Md.—Hammaker v. Schlelerh. 117 
A. 790, 167 Kd. 662. 

N.T.—Martin v. Oberle, 147 N.T.S. 
60, S6 Mlso. 86. 

Tex.—Thomdale, Mercantile Co. v. 
Evens & Lee. ClvJ^n.. 146 S.W. 
1063. 

9 C.J. p 828 note 90. 

TTnanthozised obanffa 
Where huildlng contract provided 
for "at least a six Inch bed" of 
drainage fill, and tests showed that 
fill was less than six Inches deep at 
almoat every point tested, hut serv¬ 
ed purpose of drainage, owner was 
nevertheless entitled to adjustment 
on contract price on ground of un¬ 
authorized changa—N. B. Redlon Co. 
V. Franklin Square Corporation, N.HL, 
196 A. 348. 

Loss of profits helA too speonlativs 
to he dednoted 

Ohio.—Cowdrlck v. Searles, 16 Ohio 
CIr.Ct,N.S., 280. 

Amount of damages for defective 
performance see Infra I 615. 
Deductions In case of: 

Partial perfonnance generally see 
supra i 867 d (1). 

Subs^tlal performance generally 
, see Infra S 609. 

Recoupment, set-ofC, and counter¬ 
claim see Infra S 648. 

% 

81. N.Y.—Mahoney v. Oxford Real¬ 
ty Ca, 118 N.T.S. 216, 183 App.Dlv. 
656c 

90. Md.—Hammaker v. Schleigh, 147 
A. 790, 157 Md. 662. 

9a Ark.—Smallwood- v. Pettlt-GIal- 
• Joway Co., 69 S.W.2d‘ lOSl, 187 
Ark. 879. . . 


DL—Schaefer ▼. Elaer, 202 IlLApp. 
222 . 

La.—^Richardson t. Newman, 126 So. 

676, 12 La.App. 646. 

Md.—Hammaker r. Schleigh, 147 A. 

790, 167 Md. 662. 

9 C.J. p 829 note 92. 

Installing tosnfflelecnt pump 
tinder a contract to drill a well 
and. famish a pump at a certain 
price to do a certain amount of work; 
where the pump installed was insuf¬ 
ficient and defendant was forced to 
purchase another, while he was lia¬ 
ble for the contract price, he was en¬ 
titled to a deduction of the amount 
paid for the second pumpw—Selig v. 
Botts, 198 S.W. 684, 128 Ark. 167. 

94. m—Frltzsch ▼. Pritlkln, 173 HL 
App. 646. 

La.—^Richardson ▼. Newman, 126 ^ 
676, 12 LaAipp. 646. 

95. N.J.—Shields V. Greater Cape 
May. Inc., 141 A. 469, 6 N.J.Mlsc. 
362, affirmed 146 A. 917,104 N.J.Ea. 
487. 

Dredging ooniraot 
Where, under a contract for dredg¬ 
ing a channel, the depth specified in 
the contract was not reached, a 
AiftiTti for a rebate would not be al¬ 
lowed where the government’s con¬ 
tingent agreement to dig an entrance 
channel of a specified depth was not 
performed, thereby defeating the 
utility of the specified depth, so that 
dredi^Dg to the depth required would 
'have been waste,—Shields v. Great¬ 
er Cape May, Inc., supra. 

96. Wis.—Bucholz v. Rlemenschnel- 
der, 166 N.W. 946, 163 Wls. 812. 

9 C.J. p 829 note 98. 
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97. Wia—^Bucholz v. Riemenschnei- ■ 
der, supra. 

98. Cal.—^Wyman v. Hooker, 83 P. 
79, 2 CaLApp. 86. 

9 C.J. p 829 note 96. 

ITo set-off allowed 
Defendant, whose house had been 
repaired by plaintiff under contract, 
was held, however, not to be entitled 
In suit thereon to set off against In¬ 
debtedness to plaintiff under contract 
unpaid amount owing by plaintiff to 
materialman who had furnished ma¬ 
terial which went into house, and 
who had filed lien thereon, since the 
fact that the law gives a lien does 
not relieve defendant of his obliga¬ 
tion under the contract with plaintiff, 
although actual payment of this In¬ 
debtedness to the materialman by de¬ 
fendant would inure to his benefit 
as payment to plaintiff.—Stark v. Ja¬ 
cobs, 199 S.E. 661, 68 Ga.App. 646. 

99. N.T.—Clark v. Plelschmann Ve¬ 
hicle Co., 187 N.T.S. 807. 

3. Tex.—Archerd v. Gannaway, dr. 

App., 294 S.W. 603. 

9 C.J. p 829 note 96. 

Deposit for eontraotor's bond 
An owner, who has agreed to de¬ 
posit with a bonding company a sum 
of money to enable the contractor to 
obtain a bond to the owner for the 
performance of the* building con¬ 
tract. which deposit is to be re¬ 
funded to the owner by deducting it 
from payments due the contractor, 
canhot be allowed such deductions 
where he does not make such de¬ 
posit, but in lieu thereof agrees with 
the bonding company to take a bond 
for a smaller amount—In re Gra¬ 
ham, 28 Pa.DiBt 368. 
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■tor,2- or for old material, belonging to the owner, 
used in the work or improvement,® or for a delay 
in completing the work,^ or where the time for com¬ 
pleting the work is extended at the request of the 
builder.® 

Less or cheaper work. The owner is not entitled 
to a reduction from the agreed price for the work 
as a whole in case the actual amount of work per¬ 
formed falls short of that estimated.® However, 
the owner is entitled to a deduction by reason of a 
change in the plans requiring less work or cheaper 
material than originally contemplated,^ and in some 
cases the contract expressly provides for such a de¬ 
duction,® and that the amount thereof shall be dc^ 
termined by the architect® It has been held that, in 
the absence of a provision in the contract to that ef¬ 
fect, the contractor is not entitled to set off against 


such a deduction the performance of other portions 
of the work in a manner superior to that demanded 
by the contract but, on the other hand, it has 
been held that the owner is entitled to set off omit¬ 
ted work against a claim for extra work.li 

As against subcontractor. The builder or owner, 
whichever, in accordance with the rules explained 
infra § 370, is liable to a subcontractor for his com¬ 
pensation, may be entitled to a deduction or set-off 
against such compensation for expenses incurred or 
damages sustained by reason of the subcontractor’s 
failure to comply with his contract ;12 and may also 
be entitled, under the express terms of the subcon¬ 
tract, to deductions for payments made of claims 
for materials furnished to and used by the subcon¬ 
tractor,!® and in certain other contingencies.!^ The 


OpttoA Of ptuoluuiiiiff new mtexlfll 
A contract which giyes the owner 
an option to pur<ihase new material 
and credit the amount on the con¬ 
tract price does not authorize him 
to charge the contractor more than 
.the prices stipulated in a preceding 
provision of the contract for speci¬ 
fied materials to be furnished by the 
contractor.—Archerd v. Qannaway, 
TexCivApp., 294 S.W. 608. 

а. Or,—Porter Const Co. v. Berry, 
298 P. 179, 136 Or. 80. 

Xf oontractoz’ sustatiis a loss in 
selling and delivering excavated ma¬ 
terials the owner is not entitled to 
credit for the materials sold.—-Por¬ 
ter Const Co. V. Berry, supra. 

3L Tenn.—^Richardson v. Lanius, 268 

S.W. 799, 160 Tenn. 188. 

A HL—Weld V. Englewood First 
Nat Bank, 99 N.E. 72, 255 IlL 43. 
R.I—Curry v. Olmstead, 69 A. 892, 
26 R.L 462. 

liogs of rentals as dednotnae 
A provision that, If the owner 
‘‘shall sustain any loss hy way of 
damages of any kind" due to the con¬ 
tractor’s failure to complete the Im¬ 
provements by a date specified, such 
loss "shall be deducted” from the 
payments, covers loss of rentals un¬ 
der a lease because the Improve¬ 
ments were not completed, and the 
owner was entitled to deduct such 
loss from the payments due without 
showing contractor’s knowledge of 
the lease.—Panzleri-Hogan Co. v. 
Bender, 195 N.T.S. 649, 202 App.Div. 
94. 

8 .' TJ.S.—Munday v. U. S., 85 CtCl. 
266. 

б . U.S.-Haydnvllle 2Cln. & Mfg. Co. 
v. Art Inst, ac.ni., 39 P. 484. 

7. Cal—City Street Impr. Co. v. 

KTOh,,110 P. 988, 168 CaJ. 808— 

•• “' Bowman v. Maryland Casualty Co., 
263 P. 826. 88 Cal.App. 481. I 


Kan.—Hattaa v. Walke, 274 P. 213, 
127 Ean. 690. 

La.—Delaney v. John O. Chisolm & 
Co.. 117 So. 443. 166 La. 406. 

9 C.J. p 829 note 4. 

SMondhaiLd matezlal used by consent 
Where a well drlljer contracts to 
drill an oil well for a certain sum 
and extras, if incurred, and purchas¬ 
es, on the solicitation of the own¬ 
er’s .superintendent, materials for 
drilling the well practically as good 
as new, and at less cost than they 
could have been purchased In the 
open market he is not required to 
deduct &om the contract price the 
difference between the market value 
and the price at which the materials 
were purchased.—Crown Central Pe- 
trolexim Corporation v. Suladie, Tex. 
Clv.App., 10 S.W.2d 189. 

8, U.S.—Simpson Bros. Corp. v. 
White, aC.R.L, 187 P. 418. 

Mass.—Gennaln v. Inhabitants of 
Berlin, 174 N.BL 681, 274 Mass. 364. 
9 C.J. p 829 note 6. 

Under ooatraot for laying oork 
floors according to architect's specifi¬ 
cations, which permits deduction 
from work, allowance should he made 
from contract price on elimination of 
part of work.—Stevens Floor Co. v. 
Forrest, 237 N.T.S. 225, 227 App.Dlv. 
214. 

9. S.D.—Seim v. Biause, 88 N.W. 
688 , 13 S.D. 630. 

9. CJ'. p 830 note 6. 

10. N.T.—^Beinhauer v. Gleason, 16 
N.T.St. 227. 

11. Cal.—Lo-wry v. Law, 160 P. 660, 
27 CaLApp. 483. 

Wia.—-Whalen v. Products Co., 143 
N.W. 689, 166 WlB. 26. 
la. N.T.—Martin V. Oherle, 147 N*. 

Y.S. 60. 86 Mtsc. 36. 

Cost of teplaolBg defective work 
Where a subcontractor agrees to 
perform his work under the supervi- 
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Sion of the architect, who causes the 
general contractor to replace certain 
work which is unsatisfactory to him 
owing to defects in the subcontrac¬ 
tor's work, the amount due the sub¬ 
contractor is subject to a deduction 
for the reasonable cost of the changa 
—^Martin v. Oberle, supra. 

Omlssloii of oartaln woik 

(1) Where the subcontract in¬ 
cludes certain work which the sub¬ 
contractor does not perform, al¬ 
though its omission is excusable, a 
deduction therefor should be made 
from the contract price, although the 
main contract places the duty of do¬ 
ing such work on the general con¬ 
tractor.—Scanlon V. Muller, 98 N.T. 
S. 662. 

(2) Where, however, a contract for 
cement work is a contract of hazard 
as to what, if any, concrete work 
has to be. done in the construction 
of certain tracks in a railroad yards 
Improvement, to the knowled^ of 
both the contractor and subcontrac¬ 
tor, the subcontractor Is entitled to 
the contract price without any deduc¬ 
tion because of such concrete work 
not being done.—^Flx v. Cralghill, 169 
S.E. 698, 160 Va. 742, 

13. Tex.—Texas Bldg. Co. v. Collins, 

CIv.App., 187 S.W. 404. 

Wash.—Headrick v. Martin, 290 P. 

994. 168 Wash. 238. 

Cost of materials which might be 
lien - 

A railroad company which is au¬ 
thorized by contract to pay for mar 
terials used by a« subcontractor and 
for which a lien might he filed 
against the railroad may charge such 
cost to the subcontractor, irrespec¬ 
tive of the claims of the latter’s 
creditors to any amount due him.— 
Texas Bldg. Co. v. Collins, Tex-Clv. 
App., 187 S.W. 404. 
lA Vt.—Barllone Sons Const Ca v. 

Reynolds, 199 A. 259. 
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contractor, however, is not entitled to counterclaim 
against his subcontractor for a delay in perform¬ 
ance, where the claim therefor is put in by the own¬ 
er at the request of the contractor for the purpose 
of reducing the subcontractor’s compensation 
nor is the contractor entitled to a deduction as 
against the subcontractor, who has performed his 
contract, because of a provision-in the main contract 
that an allowance should be made for certain work 
which the subcontractor is not required to per¬ 
form.^® Where the building contract specifies the 
deductions for certain omissions and deficiencies, 
the owner cannot claim a greater sum as against a 
subcontractor who seeks to enforce his demand un¬ 
der the lien lawA^ 

§ 369. Medium of Payment 

Compensation to the contractor Is generally payable 
in legal tender, unless the parties stipulate for payment 
in some other medium, such as stocks or bonds, in which 
case the me(Uum and manner of payment Is controlled 
by the terms of the contract 


Compensation to a contractor, under a building 
and construction contract, is generally payable in le¬ 
gal tender,!8 unless the parties stipulate for pay¬ 
ment, either in whole or in part, in some other me¬ 
dium, in which case the medium and manner of 
payment is controlled by the terms of the agree¬ 
ment.!® The agreement may confer on one party 
an option as to the medium of payment and the 
parties may also agree as to the method of making 
payment from money set aside as a building fund.®! 
If the owner does not make payment when due 
in the special medium which he has the right under 
the contract to employ for that purpose, the builder 
may then demand payment in legal tender.®® 

SU)ck or bonds. Compensation for the construc¬ 
tion of works or structures for a corporation, such 
as a railroad company, may be required by the con¬ 
tract to be paid, in whole or in part, in the stock 
or bonds of the corporation,®® and in the absence 


fox damages 

A provision of a subcontract au¬ 
thorizing the contractor to pay 
claims for damages against the sub¬ 
contractor and deduct them from 
amounts due the subcontractor has 
been held to apply only to claims 
that may become liens against the 
owner’s property.—Texas Bldg. Co. v. 
Collins, Tex,CIv.App„ 187 S.W. 404, 
jUsoount dednoted by govemmaat 
Under an agreement whereby a 
subcontractor took oyer work under 
a contract between the contractor 
and the federal govenunent for a 
specified rate of compensation less 
discount deducted by the government 
in payments to the contractor, to be 
paid on the dates of the contractor’s 
periodic payments from the govern¬ 
ment, the contractor was not entitled 
to the discount on the amount due 
the subcontractor, where the con¬ 
tractor failed to perform Its agree¬ 
ment to make payment to the sub¬ 
contractor on the date he received 
pay from the federal government— 
Barllone Sons Const. Co. v. Reynolds, 
Vt, 199 A. 269. 

16. Tenn.—Fisher v. Edgefield, eta, 
Hfg. Co., Ch-A.. 62 S.W. 27. 

16. N.T.—Martin v. Oberle, 147 N. 
T.B. 60. 86 Mlsa 86. 

17. N.T.—Gillen v. Hubbard, 2 Hilt 
803. 

18. Vt—Knapp V. Levanway, 27 Vt. 
298. 

19. U.S.—Freygang v. Vera Cruz & 
P. R. Co„ Md., 164 F. 640. 83 aC. 
A. 414. 

9 C.J. p 834 note 64; p 907 note 68. 
Deed held in escrow 
Where the contractor was to pay 
for materials and on completion of 


the building a deed given In escrow 
was to be delivered to him, he Is not 
entitled to the deed until he has 
paid off liens for materials furnish¬ 
ed.—Baerveldt Cbnstr. Co. v. Bagley, 
132 S.W. 688, 231 Mo. 167. 

Kortgage 

If a provision as to giving a mort¬ 
gage amounts to an agreement for 
a novation, it is for the benefit of 
the owner and his payment of the 
amount in money and the acceptance 
thereof by the contractor discharges 
the obligation to give a mortgage.— 
Farm Supplies Corporation v. Gold¬ 
stein. 270 N.T.S. 430, 240 App.DIv. 
S30—9 aj. p 834 note 64 Id]. 

Sabeontxactox may be required to 
accept payment from the owner in 
a spechd medium as provided in the 
principal contract—^Farmers’ L. & T. 
Co. V. Canada, eta, R. Co., 26 N.B. 
784, 127 Ind. 260, 11 KR-A, 740. 

aOL N.Y.—Stephens v. Howe, 84 N. 

T.Super, 133. 

9 C.J. p 836 note 55. 

Act not constituting election 
Where a building contractor, by 
putting the notes beyond his control, 
readers himself Incapable of taking 
new securities in lieu of cash for two 
notes paid htm by the owner, the 
owner’s act in taking up notes and 
giving a new one is not an election 
under a clause permitting It to pay, 
when due, In cash or by securities 
acceptable to contractor.—Lloyd Inv. 
Co. V. Illinois Surety Co., 160 N.W. 
58, 164 Wls. 282. 

31. Pa.—Foundation & Construction 
Co. V. Franklin Trust Co. of Phil¬ 
adelphia, 160 A. 711, 807 Pa. 10. 
jgxMSWut not to pexmlt farther 
B^rrsgatlaa of a building fund, with- 
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out first segregating a sum due a 
subcontractor, does not preclude pay¬ 
ments from unsegregated funds.— 
Foundation & Construction Co. v. 
Franklin Trust Co., supra. 

33. N.T.—^Farm Supplies Corpora¬ 
tion V. Goldstein, 270 N.Y.S. 430, 
240 App.DIv. 330. 

9 C.J. p 836 note 60. 

Payment to a subcontxactox, by 
the owner, comes within the rule 
stated in the text—^Farmers’ L. & T. 
Co. V. Canada, eta, R. Co., 26 N.E. 
784, 127 Ind. 250, 11 L.R.A. 740. 

23. U.’S. —Gill V. Benjamin Frank¬ 
lin Realty & Holding Co., C.C.A. 
Pa., 43 F.2d 337, certiorari denied 
61 act 106, 282 U.a 892. 76 L.Ed. 
786. 

9 C.J. p 836 notes 56, 67; p 907 note 
64. 

Option as aathozlzed by commission 
Where a railroad construction con¬ 
tract for a specified sum gives the 
company the option of paying the 
same in Its bonds and stocks au¬ 
thorized by the railroad commission, 
and in case the commission "should 
not authorize an amount of bonds 
and stocks" equal to such sum the 
contractor will accept In full satis¬ 
faction such an amount as the com¬ 
mission authorizes, eta, the contrac¬ 
tor can demand no more stocks and 
bonds than the commission author^ 
Izes, provided the commission Is jus¬ 
tified In refusing to authorize a fur¬ 
ther Issue, and the amount author¬ 
ized must then be received by the 
contractor in full satisfaction, the 
word “should” in the quoted phrase 
evidently meaning such an amount 
as the commission elects to author¬ 
ize. The commission has power to 
determine what issue less than the 
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of fraud or overvaluation of the work or' underval¬ 
uation of the stock or bonds such a contract is not 
invalid,®* If a company given an option to pay 
in stocks cannot or does not exercise such option, 
the obligation becomes one for the payment of mon- 
ey.®5 

If no time for payment is fix6d by the contraict the 
contractor cannot sue to recover the stock or bonds 
without a demand and refusal to deliver it,®® and 
a long delay in making such demand may bar his 
right thereto by laches ;®7 nor, where the time of 
pajTnent is fixed, can the contractor refuse to re¬ 
ceive the stock and demand pa>’ment in money be¬ 
cause the company did not seek him out and tender 
the stock on the day named.®® 3o also the con¬ 
tractor cannot refuse to accept payment in stock 
and demand payment in money because the corpo¬ 
ration has mortgaged its property, such as, in case 
of a railroad company, its road, for the payment 
of other debts,®® unless the contract limits the 
amount for which the property may be mortgaged, 
and the mortgj^e is for an amount in excess of such 
limitation,®® or because it has procured an altera¬ 
tion of its charter increasing the amount of its 
stock where a right to alter the charter was reserv¬ 
ed by the legislature in the original act®^ The 
fact that the company has paid several of the 
monthly installments in full in cash^does not waive 
its r^ht subsequently to make payment in stock to 
the agreed amount.®® 

Where the contract provides that the contractor 
shall tak-e a certain proportion in stock at par, but 

specified sum shall he full compen¬ 
sation for the work, and nothing 
short of arbitrary action of the com¬ 
mission -win Justify, a resort to the 
courts for an eauitahle lien to be 
substituted for the contractual Hen, 
and equity cannot decree an equita¬ 
ble lien in favor of the contractor 
on a state of fects which will not 
■vrairant the commission to author¬ 
ize an additional issue of bonds.— 

TJ. S. & Mexican Trust Co. v. Del¬ 
aware Western Const Co., Tex.Civ. 

App., 112 S.W. 447. 

Objection to bonds 

A contractor who la to be paid 
partly in mortgage bonds must raise 
any objection he has to the mort- 
ggj^es and bonds at the 'time the 
mortgages are recorded, before the 
work is commenced.—GUI v. Benja- 
•lUln Franklin Realty & Holding Co, 
aC4-Pa., 48 F.2d 387, certiorari de- 
Bded 81 S.Ct 106, 28S U-S. 8S2, 75 L; 

^ .f«6. 

in.- Coe V. Bast Alabama, etc, 

lL:tA)w C.aAJa., 62 F. B81, afllnned 

l&'F. tldS*. 4 C.aA. 611. 
g p gOS notd 65. 


there is no right of election expressly or impliedly 
reserved to the company to pay either in stock or 
cash, if the stock is not delivered the contractor can¬ 
not recover the amount represented by its par value 
but only its market value;®® but where the company 
pays more than the agreed proportion in cash it will 
constitute a waiver of the right to pay such amount 
in stock, and in paying the balance in stock it can¬ 
not claim a deduction therefor according to the dif¬ 
ference in the par and market values of the stock.®* 

A railroad company cannot recover back stocks 
and bonds which it has delivered to the contractor 
under the agreement, on the ground that they are 
all the assets which the company had and that it 
has no means of procuring the right of way.®® 

§ 370. Who Liable for Compensation 

a. In general 

b. Compensation of subcontractors and 

materialmen 

a. In General 

The person liable for the compensation Is generally 
determined solely from the terms of the contract. 

As a general rule, the question of who is liable 
to pay the compensation is solely a matter of con¬ 
tract®® Where the contract price is paid in full by 
certain subscribers to the contract, the builder has 
no valid claim against those who did not pay.®^ 

Work performed for insurance adjuster. A con¬ 
tractor playin g repairs at the request of an ad¬ 
juster for an insurance company cannot, after a de¬ 
ss, —^Heurrls v. Somerset, etc, R. 

Co, 47 Me. 298. 

38. Ohio.p-Cleveland, etc., R. Co. v. 

Eelley, 5 Ohio St 180. 

9 aj. p 908 note 71. 

3A Vt—Jones v. Chamberlain, 80 
Vt 196. 

N.T.—Hudson River, etc.„R. Co. 
T. Hanfield, 65 N:Y.S. 877, 86 App. 
Div. 605. 

33. Mass:—Swartzman v. Babcock, 
105 N.K 1022. 218 Mass. 834. 
Tenn.—Wllkerson v. R T, Fant & 
Co., 4 Tenn.App. 259. 

9 C.J. p 836 note 61. 

DlviiloiL of cost of zemovlBg waste 
between owner and tenant 
Mich.—Rosema v. Seydel, 228 N.W. 

680. 249 Mich. 248. 

37. Mo.—Hastings Industrial Co. v- 
Baxter. 102 S.W. 1076, 126 Mo.App. 
494. 

liasaea not tlabla to oontzaotox for 

anhleasaa 

Iowa.—Coen & Conway v. Scott 
County Sav. Bank* 218 N.W. 826, 
205 Iowa 488. 


SB. W. Snyder Co. v. SIs-i 

son, 233 HlApp. 248. I 

83. U.S.—Boody v. Rutland '& B. R 
Co, ac, 8 F.Caa.No.1,686, 8 

Blatchf. 26. 24 7L 660. 

87. TJ.S.—Stewart v. Florida, G. & 
W, By. Co, aC.A.Fla., 265 F. 616. 

Bonds'to bo daUrered on request 
A provision that bonds shall be de¬ 
livered to the contractor at such 
times as he shall request imposes an 
Sfilrmatlve duty on him to make a re¬ 
quest for the bonds to which he is 
entitled, and his failure to do so for 
a long, period of time may bar his 
right thereto by reason of laches.— 
Stewart v. Florida, G. & W. Ry. Co, 
supra.' 

88 . N.T.—Moore v. Hudson River R 
Co., 12 Barb. 166. 

89. U.S.—Boody. V. Rutland & B. R 
Co., aa. 8 F.CasJToA,686. 8 
Blatehf. 26, 24 Yt 660. 

3 a IlL—J. W. Snyder Co. v. Sisson. 
233 DLApp. 248. 

31. K.T.—Moore v. Hudson River.R 
Co., 12 Barb. 166. 

9 (^J. p 908 note 69. 
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nial of liability by the adjuster, recover from the 
owner on the theory of an implied contract^* 

h. Compensation of Subcontractors and Mate¬ 
rialmen 

(1) In general 

(2) When owner liable 

(1) In General 

In the absence of a contract making the owner liable, 
the builder, and not the owner, Is generally the person 
liable for the compensation of subcontractors and ma¬ 
terialmen, to the extent fixed by the terms of the con- 

^In the absence of an express contract making the 
owner liable, the compensation of persons who per¬ 
form labor for, or furnish materials to, the builder 
is generally to be paid by such builder, and not by 
the owner,!!, although the work is done under the 
direction of, and in accordance with plans furnished 
by, the owner^s engineer;^® and subcontractors and 
materialmen must resort for payment to the builder 
or contractor,as in the absence of an express 
contract there is no privity between a subcontrac¬ 
tor employed by a general building contractor and 
the owner, and the liability of the owner is only to 
the general contractor who is liable to the subcon- 
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' tractor.** This rule is particularly applicable where 
tile builder has contracted with the owner to pay 
the claims of laborers and materialmen,** or where 
there^is nothing due from the owner to the build- 
er-^J^t has also been held to apply, although by 
thewginal contract the owner expressly reserves 
the right of paying from the stipulated compensa¬ 
tion of the builder aU claims against him for mate¬ 
rial furnished or labor performed and the fact 
that a certain percentage is retained for the express’ 
purpose of insuring the payment of all claims for 
materials furnished to, or labor performed for, the 
builder does not render the owner personally liable 
for such claims,*® unless it is also provided that the 
owner may pay claims out of the money so retain¬ 
ed,*^ or unless the promise to withhold such amount 
is made with the subcontractor.** An owner is not 
liable to a subcontractor after ^the contract price 
has been paid merely because he does not take ad¬ 
vantage of an agreement under which he undertakes 
to pay the subcontractor on an indorsement of the 
account by the builder, although he has paid previ¬ 
ous accounts without an indorsement, as such pay¬ 
ment does riot waive the contract requirement.** 

Extent of buildet^s liability. The builder's liabil¬ 
ity is limited to the terms of the contract,regard- 


38. Mich.—Cascaden v. -Magryta, 
225 N.W. 611, 247 Mich. 2«7. 
m U.S.—In re Leprl, D.aPa.. 49 P. 

2d 472, citing Oorpu Juris. 

CaL—Lisher v. Fairbanks, 233 P. 74, 
70 CaLApp. 826—Mott v. Wright 
184 P. 517, 48 CaLApp. 21. 

Mass.—Soley v. Jone^ 95 K.EL 8i 
203 Mas& 56L 

/Mo.—^Baker v. J. W. McMurry Con- 
/ tractlng Co., 228 S.W. 46, 282 Mo. 
685. 

Tex.—Campbell v. Wm. Cameron 9s 
Co., ClvA-pp, 88 S.W.2d 866. 868, 
citing Coxpu Juris. 

Wla.—Limbach v. Schmalz, 248 N.W. 
480, 208 Wis. 896. 

^9 C.J. p 886 note 68.^ 

Famua'^ to seonrs tha ownat*! oon^ 
sent before subletting a building con¬ 
tract Is a good defense to the owner 
as against a-subcontractor.—Herry v. 
Benoit Tex.Civ.App., 70 S.W. 869. 

40l Cal—Iilsher v. Fairbanks, 283 
P. 74, 70 CkLApp. 826. 

Mo.—Baker v. J. W; McMurry. Con¬ 
tracting Co., 223 S.W. 45, 282 Ma 
685. 

4L 'Wls.—Limbach v. Schmalz 243 
N.W. 480, 208 Wla. 896. 

^ C.J. p 836 note 6A 

41L Ark.—^Marlon Mach. Foundry ft 
Supply Co. T. Colcord, 294 S.W. 861, 
174 Ark. 90. 

Cal—Mott V. Wright 184 P. 617, 43 
CaLApp. 21. 


Md.—McNulty V. Eeyser Office Bldg. 

Co., 76 A. 1118, 112 Md. 638. 

9 C.J. p 838 note 65. 

48. Mich.—People v. Fidelity ft De¬ 
posit Co, of Maryland, 205 N.W. 
167, 232 Mich, 288. 

'^Mo.—Kansas City Hydraulic Press 
Brick Co. V. Toumans, 112 S.W. 
225, 213 Mo. 161. 

Neb.—Sailing v. MorxelL 160 N.W. 
196, 97 Neb. 464. 

44. N.T.—Schumer v. Eohn, 117 N. 
T.S. 771. 

9 aj. p 836 note 67. 

46. Neb.—0*Bourke v. Burke, 63 N. 

W. 17, 44 Neb. 821. 

N.T.—O'NeU T. Hudson Yalley Ice 
Co., 26 N.T.S. 698, 74 Hun 168. 
As not ereatliig ohUgatioii to pay 
A provision of a construction con¬ 
tract with a railroad company giving 
the company authority to pay the 
, claims of laborers and workmen em¬ 
ployed by the contractor and to de¬ 
duct the amount thereof from that 
due him under the contract gives 
the company the right, but does not 
create an obligation on it, to pay 
such claims, which can be enforced 
by the contractor's trustee In bank¬ 
ruptcy,—Norfolk ft W. Ry. Co. V. 
Graham. W.Va., 146 F, 809, 76 C.a 
A. 886. 

46. ■ Iowa.—Steele v. McBumey, 66 
N.W. 682, 96 Iowa 449. 
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Neb.—Beatrice School Diet. v. Thom¬ 
as, 71 N.W. 731, 61 Neb. 740. 

9 C.jr. p 836 note 69. 

47. AJa.—^Bates v. Birmingham 
Paint, etc., Co., 38 So. 845, 143 Ala. 
198. 

N.Y.—Quinlan v. Russell, 47 N.T. 

Super, 212, affirmed 94 N.Y. 360. 
As equitable asslgnmeot 
Where, in accordance with the in¬ 
tention of the parties, funds are re¬ 
tained by the owner for the payment 
of subcontractors, equity will treat 
It as an assignment of the funds, 
and will apply It to the payment of 
such subcontractors, to the exclusion 
of any other creditors of the orig¬ 
inal contractor.-Luthy v. Woods, 6 
Mo.App. 67. 

4a N.Y,—Prata v. Green, 76 N.Y.a 
299. 70 App.Div. 224, affirmed 66 N. 
E. 1116, 174 N.Y, 636. 

9 C.J. p 836 note 71. 

4a Wls.—Yahr v. Princeton, etc., 
Joint School Dlst No. 2, 74 N.W. 
779, 99 Wls. 281.. 

sa Mich.—People v. Fidelity ft De¬ 
posit Co. of Maryland, 206 N.W. 
157, 232 Mich. 238. 

N.Y.—Di Menna v. Cooper ft Evans 
Co., 116 NJL 993, 220 N.Y. 391, 
modifying 148 N.Y.S. 1112, 168 
Aoop.Dlv. 948. 

Pa.—Whalen v. Smith Fireproof 
Const Co., 146 A. 591, 296 Fa, 19, 
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less of his rights against the owner.51 Ho is not li¬ 
able* to his subcontractor for extra work done by 
the latter under direction from the architect or en¬ 
gineer of the ownef and on behalf of the latter 52 
unless the work was not included in the subcontract, 
but was included in the general contract with the 
owner.52 The builder is, of course, liable for extra 
work agreed to or ordered by himself,®^ or ordered 
by his superintendent in charge of the work.®® The 
subcontractor is not bound by a provision in the 
original contract that the contractor shall have no 
claim against the owner for extra work unless or¬ 
dered in writing by the engineer, and unless pre¬ 
sented at a particular time,®® or for which he has 
promised to pay.®^ 

Subcontractor as independent contractor. The 
builder is not liable for materials furnished®® or 
for money loaned -to pay freight, demurrage, and 


drayage,®® to a subcontractor who, as an independ¬ 
ent contractor, is responsible to him only for results 
and is not under his control/ 

(2) When Owner Liable 

(a) In general 

(b) Effect of order for payment or as¬ 

signment by builder 

(a) In General 

The owner Is liable for materials furnished to, or 
labor performed for, the builder only where he becomes 
so liable by contract, except to the' extent that liability 
therefor is Imposed on him by statute. 

The owner generally may become bound by con¬ 
tract, express or implied, to pay persons furnishing 
materials to, or performing labor for, the builder, 
although the contract is not made directly with the 


Wash.—Headrick v. Martin, 290 P. 

994, 158 Wash. 838. 

9 C.J. p 836 note 74. 

Paysieiit at stated periods 
A contractor who agrees to pay 
a subcontractor at stated periods for 
estimated work performed la liable 
to pay for work accomplished during 
such period, although the subcon¬ 
tractor has not worked for the full 
periods.—Qoben v. Des Moines As¬ 
phalt Paving Co., 262 N.W. 262, 218 
Iowa 829. 

Bxlfik Instead Of ttle 
Where a subcontractor uses brick 
In a portion of the work Instead of 
tile, as the contract renulres, the 
brick is not chargeable as an extra. 
—Headrick v. Martin, 290 P. 994, 168 
Wash. 238. 

61. CaL—^Lisber v. Palrbanks, 238 P. 
74. 70 CalApp. 326. 

SS. Ky.—Weil v. B. B. BuflCaloe & 
Co., 66 S.W.2d 704, 261 Ky. 673— 
Powers V. Brewer, 38 S.W.2d 466, 
238 Ky. 679. 

Tenn.—^Fleher v. Edgefield, etc., Mfg. 

Co., Ch., 62 S.W. 27. 

Wis.—Wendt v. Vogel. 68 N.W. 764, 
87 Wia 462. 

Compensation for extra work gener¬ 
ally see infra { 371. 

53. U.S.—Donohue v. Gulley, C.a 
Md., 7 P.Cas.No.3,99L 
La.—^Frits Jahncke Inc., v. Fidelity 
& Deposit Co. of Maryland, 117 So. 
729, 166 La. 598. 

64. Ill.—^Donlin V. Deagllng, 80 Ill. 
608. 

Ky.—Pittsburgh Filter Mfg. Co. v. 

Smith, 196 S.W. 150, 176 Ky. 654. 
Mass.—Gould V. Wells Bros. Co., 106 
N.E. 374, 217 Mass. 644. 

Oral agreement 

Where the subcontract provides 
that an allowance for extra work 
should be by a mutual agreement be¬ 


tween the contractor and subcon¬ 
tractor and should be fixed In ad¬ 
vance in writing on the demand of 
either party, an oral agreement for 
such work is effective where neither 
party demands a writing.—^Dioguardl 
V. Haddow, 8 P.2d 978, 167 Wash. 62. 
65. Neb.—McGowan v. Gate City 
Malt Co., 130 N.W. 966, 89 Neb. 10. 
Heoessliy of writing 

(1) Although the contract provides 
that no allowance will be made for 
extras unless ordered in writing, a 
subcontractor may recover from the 
contractor for extras ordered by the 
contractor's superintendent in charge 
of the work, where such, authority 
is recognized by the payment of in¬ 
voices.—Causte V. Board of Chosen 
Freeholders of Essex Couxrty, 152 A 
640, 9 N.J.Misa 2. 

(2) YThere the subcontract pro¬ 
vides that no work done or material 
furnished by the subcontractor shall 
be considered as "extra” unless a 
separate agreement In writing there¬ 
for shall be made, and the contrac¬ 
tor is a nonresident having its prin¬ 
cipal places of business out of the 
state, and the work is under the di¬ 
rection of superintendents in charge 
and on the ground, who order extras, 
the contractor* cannot avoid payment 
for the extras actually furnished be¬ 
cause of the absence of such written 
agreement—^McGowan v. Gate City 
Malt Co., 180 N.W, 966, 89 Neb. 10. 

56, Oat—^Liaher v. Fairbanks, 283 
P. 74, 70 CaLApp. 326. 

Conn.—^Beattie v. McMullen, 67 A 
488, 80 Conn. 160. 

57. U.S.—^United Dredging Co. v. U. 
S., for Use and Benefit of M. Sul¬ 
livan Dredging Co., aC.AMich., 81 
F.2d 118. 

Promise heUL not implied 
Subcontractor’s alleged secret in¬ 
tention to charge extra for work of 
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removing rock and ledges protruding 
above certain level of river bed 
which subcontractor agreed to dredge 
could not give rise to implied prom¬ 
ise by contractor to pay, since im¬ 
plied promise must arise from pur¬ 
pose made manifest to and acquiesc¬ 
ed In by one to whom it is charged, 
—^United Dredging Co. v. IT. S., for 
Use and Benefit of M. SulllvEm 
Dredging Co., supra. 

5a. Cal—Kruse v. Wilson, 84 P. 

442, 3 CaLApp. 91. 

Mo.—Citizens B|mk of Collins v. Qil- 
lolz, App., 266 S.W. 1099. 

9 C.J. p 836 note 63 [c]. 

59. Mo.—Minks v. Gilloiz, App., 266 

S.W. 616. ' 

60. Kan.—Trimmer v. Sells, 126 P. 
42, 87 Kan. 647. 

N.J.—Paul V. Haber, 96 A 41, 88 N. 
J.Law 379. 

Va.—^Richmond Ihiglneering & Mfg. 
Corporation v. Loth, 116 S.B. 774, 
186 Va. 110. 

9 C.J. p 836.note 80. 

Failnxe to make personal demand 
Where a letter written subcontrac¬ 
tors and materialmen by owner of 
building under construction, stating 
that by agreement all money due 
them would be paid directly by the 
'owner to them, also stated that pay¬ 
ments would be made by a member 
of a firm of architects, and that bills 
must-be approved and authorized by 
the general contractor, the fact that 
subcontractors made no personal de¬ 
mand on the owner until after it was 
discovered that the amount due the 
general contractor would be Insuffi¬ 
cient to pay the subcontractors did 
not show that they did not under¬ 
stand the letter as an unconditional 
promise by the owner to pay them. 
—^Richmond Engineering & Mfg. Cor¬ 
poration V. Loth, supra. 
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subcontractor or materialman,®! and although the 
subcontractor has no knowledge of such agree- 
ment.®2 However, such a promise on the part of 
the owner must be supported by a sufficient consid¬ 
eration;®® and the owner is liable only to the ex* 
tent provided for in the contract.®^ If the owner ' 
agrees to pay a subcontractor, the latter may recov¬ 
er the value of the work, although no terms of pay¬ 
ment are agreed on and no amount fixed.®® 

Where, after the building contract has been can¬ 
celed, the owner employs the former contractor by 
the day to finish the job and orders materials to be 
delivered for the completion of the building, the 
owner does not assume the position of- completing 
the work under the contract, but purchases the ma¬ 
terials on his individual credit®® A subcontrac¬ 
tor, however, who performs work on the sole faith 
and credit of the principal contractor's express 
promise to pay, or who continues the work on the 
faith of Ae express promise of the owner's engi¬ 
neer, cannot recover of the owner on an implied 
contract arising from his acceptance of the benefit 
of the subcontractor's work, since an express con¬ 
tract excludes an implied one relative to the same 
subject matter.®^ 

Siaiutory liability. Under some statutes, enacted 
for the protection of materialmen, laborers, etc., a 


personal liability is imposed, to a limited extent and 
under certain contingencies, on the owner, such as 
a railroad company, for the claims of persons fur¬ 
nishing materials to or performing labor for the 
builder in the completion of the work;®® and by 
giving notice of his claim to the owmer the subcon¬ 
tractor may hold the owner personally liable to the 
extent of the amount owing by him to the principal 
contractor at the time of such notice;®® and the 
right of enforcing this liability extends to any me¬ 
chanic, laborer, or materialman who has an unsat¬ 
isfied claim against the contractor.^® Such notice, 
however, gives the subcontractor no right against 
the owner, where the conbactor abandoned the work 
and the owner has completed it and deducted the 
expense thereof from the contract price, as permit¬ 
ted by the contract, and such expense exceeds the 
unpaid part of the contract price.^^ A material- 
man receiving payment from a contractor in funds 
originally received from the owner is not bound to 
apply the payment on materials to be used in the 
owner's building, unless he knows the origin of the 
funds at the time or has received instructions to 
impute the payment to the particular account^^ 
Failure to exact sufficient bond. Under some stat¬ 
utes a failure of the owner to exact a proper bond 
from the principal contractor,^® or to record the 
same,or to exact a bond with sufficient surety,7® 


6L U.a— In re Leprl, D.CJPa., 49 T. 

2d 472, cltlngr Coxpiia Juris. 

Iowa.—Shorthill Co. v. Bartlett, 108 
N.W. 808, 181 Iowa 269. 

Ky.—Morrison v. Payton, 104 S.W. 
686 , 31 Ky.L. 992. 

N.C.—Carolina Hardware Co. v. Ra¬ 
leigh Banking, etc., Co., 86 S.E. 706, 
169 N.C. 744. 

Ya.—Richmond Engineering & Mft. 
Corporation v. Loth, 116 S.E. 774, 
136 Va. 110. 

9 C.J. p 837 note 81. 

ea. N.a—Carolina Hardware Co. v. 
Raleigh Banking, etc., Co., 86 SJl 
706, 169 N.a 744. 

Notice to snhoontraotbr of agreemsat 
A letter written subcontractors 
and materialmen' by the owner of a 
building under construction, stating 
that an agreement had been made 
between film and the general con¬ 
tractor by. which all money due sub¬ 
contractors or materialmen would be 
paid directly by the owner to them, 
did not charge the subcontractors 
'With constructive notice of the con¬ 
tents of the agreement therein re¬ 
ferred to, which only reaulred the 
owner to pay, subcontractors to the 
extent to which money was due the 
.general contractor.—^Richmond Engi¬ 
neering & Mfg. Corporation v. Loth, 
,116 Sja. 774, 136 Vt 11,0. 
ea. Wash.—Wells 'v. Brown, 121 P. 


828, 67 Wash. 8«1, Ann.Cas.l918D 
817. 

9 C.J. p 837 note 83. 

84. Va.—Richmond Engineering & 
Mfg. Corporation v. Loth, 116 S.B. 
774, 136 Va. 110. 

9 aj. p 887 note 84. 

To extent of deposit 
Where the owner deposits a speci¬ 
fied sum out of which a subcontrac¬ 
tor is to,bh paid for materials fur¬ 
nished to, the principal contractor, 
the owner cannot be held liable to 
the subcontractor for noaterlals fur¬ 
nished In excess of the sum specified. 
—Levin V. Cook, 202 P. 299, 84 OkL 

65. . . 

66 . N.J.—Paul V. Haber, 96 A. 41, .88 
N.J.Law 879. 

8 a N.T.—Wood Mfg., etc., Co. v. 
Thompson, 138 N.T.S. 718, 149 App. 
Dlv. 263. 

67. Ala. — Alexander v. Alabama 
Western R. Co., 60 So. 296, 179 
Ala. 480. 

9 C.!. p 837 note 87. 
ea Cal.—Long Beach School Diet 
V. Lutge, 62 P. 38, 129 CaL 409. 

9 C.J. p 887 note 88. 

Statute held not applicable 
A statute which Imposes a lia¬ 
bility on railroad corporations to pay 
for the work of laborers employed 
in constructing their roads does not 
apply to the ^bor of a subcontrac¬ 


tor, with that of a crew employed by 
him, upon a section of a railroad 
which he has contracted to build.'— 
Rogers v. Dexter & P. R. Co., 37 A. 
267, 85 Me. 372, 21 L.R.A. 628. 

69. IT.S.—Staples v. Adams, Payne 
& Cleaves, Inc., Va., 216 P. 822, 
131 C.CA.. 464. 

9 C.J. p 838 note 89. 

70. La.—Qunby v. Lesassler, 7 La. 
A. (Orleans) 27. 

71. Cal.—^Dorris v. Modoc County 
Alturas School Dist, 142 F. 796, 26 
Cal.App. 80. 

72. La.^ordy Bros. Slate Co. v. 
Judlln, 9 La.A. (Orleans) 43—Roca 
V. Caruso, 7 LaA- (Orleans) 461. 

73. La.—^Lhote Lumber Mfg. Co. v. 
Dugue, 39 So. 803. 115 La. 669.' 

9 aj. p 838 note 98. 

Con'txaot xefinlzlBg the builder to 
famish seouxity against Hens before 
he shall be entitled to payment -is 
for the protection of the owner and 
not of persons furnishing materials 
to the builder.—^Hurd v. Johnson 
Park Inv. Co., 84 N.T.S. 916, 18 Misc. 
643. 

74. La.—^Ridgley v. Linn, 6 •La.A. 
(Orleans) 16. 

9 aJ. p 838 note 94. 

75. La.—Third Dlst Bldg. Assoc, v. 
Grimmer, 9 La.A. (Orleans) 88. 

9 aJ. p 888 note 9®> 
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renders the owner personally liable to laborers and 
materialmen for balances due them, provided sworn 
statements of their claims are served on him and 
recorded'^* within a given time after the completion 
of the building tut such statements need not be 
made in detail^* A return of execution unsatis¬ 
fied against the surety is not a condition precedent 
to an action against the owner 

(b)' Effect of Order for Payment or Assign¬ 
ment by Builder 

An order given by the builder on the owner In favor 
of a subcontractor or materialman constitutes an equita¬ 
ble assignment pro tanto of funds due or to become due 
the builder, and on its acceptance imposes a duty on 
the owner to pay over such funds to the subcontractor 
or materialman. Notice to the owner of an assignment 
by the builder to a subcontractor also imposes on the 
owner the duty of paying the amount assigned to the 
subcontractor. 

An order or draft given by the builder on the 
owner in favor of a subcontractor or materialman 
amounts to an equitable assignment pro tanto of 
the fund due or to become due the builder under 
the terms 'of the contract,8® and if the owner ac¬ 
cepts. the order or draft it is his duty thereafter to 
the extent thereof to pay over the funds so earned 
to the subcontractor or materialman,and the sub¬ 
contractor may maintain an action against the own¬ 
er to the extent of any such money paid away to his 
damage.*® The owner, however, is not liable on 
an order which he has not accepted-** 

If such an order is valid when made it is not in¬ 
validated by a subsequent default of the builder,*^ 
nor are rights acquired under the order affected by 
a subsequent assignment by the builder to a third 
person of his rights under the contract** Such an 
order, however, is inferior to an express reserva¬ 
tion in the contract of a specific sum for the pay- 

78. La.—Meyer Co. v. Vasquea, 10' 

La.A. (Orleans) 31. 

9 CUT. p 888 note 96. 

77. La.—Reiman Mfg^. Co. v. Vas- 
anez, 10 Iia.A. (Orleans) 146. 

9 aJ. p 838 note 97. 

78. La.—^Reiman TAtg. Co. v. Yaa- 
que«, 9 La.A.. (Orleans) 262. 

9 C.J. p 838 note 98. 

79. La.—Third Diat Bldg. Assoc, v. 

Grimmer, 9 LaA. (Orleans) 38. 

80. • Iowa.—'Wheslocfc v. Hull, 100 N. 

W. 863, 124 Iowa 762. 

KiY.—Hnrd v. Jfohnsqn Park Inv. Co., 

84 N.T.S. 915, 18 Mlsc. 648. 

0 GL^. p 838 note 1. 

As piefeixea olalis, if not aa Suutta. 

SMlfBSUILt 

Ohia/^ K. of Hall Co. v. Lloyd 
14 Ohio Ctr.Ct 30, 7 
Ohio Cir.Dee. 203. j 


ment of materialmen.** 

Where the order is given and accepted subject 
to a certain condition or contingency it cannot be 
collected except on the.performance of such condi¬ 
tion or the happening of such contingency,*^ un¬ 
less the owner has practiced fraud, force, or col¬ 
lusion against or with the builder,** If the owner 
accepts the order but before the completion of the 
contract gives the subcontractor or materialman a 
promissory note on account of the or.der, the owner 
will be deemed to have waived the order to the 
amount of the note and will be liable on the note.*® 

A contract providing for the retention of a cer¬ 
tain per cefit of monthly estimates for work and ma¬ 
terials, and for the payment of such sum only after 
a given time from the completion of the contract, 
and after all damages and other proper charges 
gainst the contractor have been deducted, etc., 
and requiring the contractor to give .bond to protect 
the owner against liens, etc., does not amount to an 
equitable assignment of the amount so retained as 
against the owner, so as to preclude him from claim¬ 
ing the right to offset against such retained amount 
damages from the contractor’s failure to perform, 
to the prejudice of subcontractors and material¬ 
men.®* 

Where owner receives notice of assignment by 
the builder to the subcontractor it is his,duty there¬ 
after to pay the amount assigned to the subcon¬ 
tractor instead of to the builder as fast as it is earn¬ 
ed according to the terms of the contract,®i unless 
the assignment is payable only on the completion of 
the building, in which case it will not entitle the 
subcontractor to any claim against intermediate pay¬ 
ments made by the owner to' the contractor.®* 

Statutory provisions. Under some statutes the 
service of notice by a materialman on the owner has 

N.T.—Hainer v. Kirby, 53 N.T. 
S. 552, M Mlsc. 890. 

86 . Mass.—^Tord v. Burchard, 180 
Mass. 424. 

87. N.T.—Young- v. Snedeker, 180 
N.Y.S. 771, 146 App-Dlv. 344. 

9 C.J. p 839 note 8. 

Mass.—Newhall v. Clark, 3 
Cush. 376, 50 Ain.D. 741. 

89. Pa.—Pot-ter v. Greenberg, 24 Pa. 
Super. 602. 

Colo.—Noonan v. Stein, 186 P. 
1181. 56 Colo. 64. 

9L N.J.—Herter v. Goss, etc., Co., 
80 A. 262, 67 NJ.Law 42. affirmed 
39 A- 1118, 69 N.J.Law 268. 

N.Y.—Williams v. State, 88 N.Y.S. 19, 
94 A.ppJ)lv. 489. 

98. N.J.—Wakemaa v. Noble. Cb.. 20 
A. 888. 


Order or draft on particular fund as 
equitable assignment generally see 
Assignments 3 61. 

8 L Ala-^Park-Robertson Hardware 
Co. y. Copeland, 66 So. 880, 11 Ala. 
App. 447. I 

9 C.J. p 838 note 2. ' 

88 . D.C,—Hammond v. Miller, 18 D. 
a 146. 

83. Mich.—Knowlson v. Friar, 161 
N.W. 556, 184 Mich. 464. 

9 OJ. p 838 note 7. 

As against maker’ 

A building contractor's order on 
the owner for money due or to be¬ 
come due under the coiltraot need 
not be accepted by the owner, to be 
valid as asfainst the. maker.-r-Wright 
Ogden Co. v. Strayer, 165 N.Y.S. 669. 
83 Wash.—^DoWling v. Seattle. 61 
P. 709, 22 Wash. 592. i 
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the effect of an equitable assignment as to so much 
of the moneys owing to the contractor as is neces¬ 
sary to satisfy the claims of the person serving such 
notice.** 

§ 371. Compensation for Additional, Chang¬ 
ed, or Extra Work 

a. In general 

b. When done by agreement or on re¬ 
quest or order 

c. When necessity for caused by owner’s 

or architect’s acts 

d. Conditions precedent in general 
ye. Order for extra work 

f. What constitutes extra work 

g. Right and duty to perform extra work 

h. Amount, time, and mode of payment 

a. In General 

As a general rule, a builder or contractor is not en¬ 
titled to additional compensation for extra work or ma¬ 
terials voluntarily furnished by him without the owner’s 
request, or knowledge that he expects to be paid therefor. 
This rule is particularly applicable where the contract 
provides that there shall be no charge for such work, 
or where the extra work is due' to natural causes, is 
furnished on an unauthorized order, or Is made necessary 
by the contractor's negligence, unskillfulneas, or unau¬ 
thorized acts. 

As a general rule, where in the execution of a 
building and construction contract the builder per¬ 
forms extra work without any direction or request 
from the owner and without his knowledge, the 
owner is under no obligation to pay therefor;®* 
and he is not rendered liable by the mere fact that 

93 . TT.s.—In re Cotton, D.aCal., 809 
F. 124. 

CaL—Butler v. Ng Chung, 117 P. 612, 

160 CaL 435, Aitn.Cas.l918A 940. 

94. Conn.—^Bucldngham, Bouth Co. 

V. Gleorge R Wuestefeld Co., 167 
A. 414, 114 Conn. 720. 

9 C.J. p 839 note-18. 

Liability of builder to subcontractor 
for extra -work see supra § 870 
b (1). 

95. Neb.—McLeod v. Genius, 47 N. 

W. 473, 81 Neb. 1. 

9 aj. p 839 note 19. 

96. Pa.—Miller v. McCalfrey, 9 Pa. 

245. 

■jQsximsiiital' work 
■Where a building contract pro-vld- 
ed'that “no additional compensation 
wUl be allowed if unusual .difficulties 
are encountered,” the cost of the 
contractor’s dlfEerent experiments in 
the cozustructlon of his work cannot 
be allowed.—O'Leary v. Board of 
Port Com'rs for Port of New Or¬ 
leans, 91 So. 189, 160 La. 649. 

Bsmoval of "ovsfbnaks'' 

Where the contract provides that 


he has knowledge that the builder is doing extra 
work, if he does not know that the builder expects 
additional pay,** particularly where the contract 
provides that there shall be no charge for extra 
work.*® This is true although the owner receives 
the benefit of such extra work by reason of his tak- 
ir^ possession of the building or other structure on 
which the extra work was perfonned.*^ The fact 
that the builder is given permission at his option to 
perform additional or extra work does not entitle 
him to recover therefor.** 

A contractor, under a contract for complete con¬ 
struction, is not entitled to compensation for extra 
work due to natural causes ;** or which is done at 
the instance of a person having no authority to bind 
the owner and whose act the owner has not ratified,^ 
nor is he entitled to compensation for extra work 
which he did not do.* 

Extra work caused b^uilder.' A contractor can¬ 
not recover for extra work which is made necessary 
by the negligent or unskillful manner in which he 
has done the work undertaken,* or by an unauthor¬ 
ized change in the contract,* even though the con¬ 
tract provides for compensation for extra work.* 
Where, however, the contractor acts in good faith 
in doing the extra work, invites the owner’s inspec¬ 
tion, furnishes semimonthly statements of materials 
and labor, and exercises the same skill as in the 
contract work, the owner assumes tlic risk of the 
increased cost of the work due to the contractor’s 
lack of experience and efficiency,® and the fact that 
additional expense is caused by the contractor di- 

tractor was not entitled to additional 
compeneation for removal of old con¬ 
crete, where the flood swept away 
the old concrete and rubbish.—^P. B. 
Marsh & Co. v. Light ft Power Co. 
of St Ansgar, supra. 

3. Mo.—Fruin v. Crystal R. Co., 14- 
S.W. 657, 89 Mo. 397—City of Sal¬ 
isbury V. Lynch-McDonald Const 
Co:, App., 261 S.W. 85«. 

Or.—Valder v. Berg, 260 P. 240, 122 
Or. 661. 

Tex.—American Surety Co. of New 
York V. Gonzales Water Power Co., 
*Clv.App., 211 S.W. 25L 
9 C.J. p 840 note 28. 

^ Ind.—Cleveland, etc., R. Co. v. 
Moore, 82 N.E. 62, 84 N.B. 640. 179 
Ind. S28. 

Wash.—^Headrick v. Martin, 290 P. 
994, 168 Wash. 288. 

5. Tex.—^American Surety Co. of 
New York v. Gonzales Water Pow¬ 
er Co., Civ.App., 211 S.W. 261, er¬ 
ror refused. 

& Va.—Hitt V. SmaUwood. 188 a®. 
603, 147 Va. 778. 


"overbreaks'* due to blasting will be 
removed by the contractor at his 
own expense, he will not be entitled 
to pay for the removal of breakage 
due to blasting whether arising from 
his negligence or not—^Porter v. 
State. 260 P. 449, 141 Wash. 61. 

97. Conn.—^Bucklugham, Routh Co. 
V. George R Wuestefeld Co., 167 
A. 414, 114 Conn. 720. 

9,C.J. p,840 note 21. 

98. N.Y.—Bond V. Stewart 68 N.Y. 
S. 586. 58 App.Dly. 616. 

98. XJ.S.—Central Trust Co. v. Con¬ 
don, Tenn., 67 F. 84, 14 C.CA. 814. 

1. N.Y. — Woodruff v. Rochester, 
etc., R Co., 14 N.H. 882, 108 N.Y, 
39. 

Vt—Thayer v. Vermont Cent R Oo., 
24-Vt 440. 

8. Iowa.—F. B. Marsh ft Co. v. 
Light ft Power Co. of St Ansgar, 
196 N.W. 764, 196 Iowa 926. 
Matter Washed away by flood 
Where a part of a dam and power 
house was damaged by'flood during 
the work of construction, the con- 
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recting the owners’ men, who are doing the work, to 
do it in a particular manner, does not entitle the 
owner to credit for such expense, where neither he 
nor his agents are obliged to follow the contrac¬ 
tor’s directions or advice.^ 

h. When Done by Agreement or on Beonest or 
Order 

A builder’s right to compensation for additional, 
changed, or extra work depends on the existence of a 
contract, express or Implied, therefor, and is controlled 
by the provisions of such contract. 

A builder’s right to compensation for additional, 
changed, or extra work depends on the existence of 
a contract, express or implied, therefor,^ which con¬ 
tract must be based on a valid consideration,^ and 
on its further appearing that the contractor per¬ 
formed services, or furnished material, and did 
work outside of and in addition to the specifications 
agreed on, at an expense in excess of the contract 


price.^® 

Accordingly the right to such compensation is 
controlled by the provision, for such work and com¬ 
pensation, as contained in the original contract, 
or in an agreement entered into during the progress 
of the work.12 An agreement made during the 
progress of the work to pay for extra work abro¬ 
gates or limits the original contract so far as it is 
inconsistent therewith, ^3 but a claim for extras is 
not inconsistent with the contention that the maxi¬ 
mum cost stated in the contract had been waived.i^ 

It is also well settled that, where a builder is re¬ 
quested or ordered, by the owner or his authorized 
representative, to do extra work, whether caused 
by changes from the original plans, or by work 
that is in some way connected with the original con¬ 
tract, although substantially independent of it, the 
law will imply a promise on the part of the owner 
to compensate the builder therefor,^® and this rule 


7. Ky.—Louisville Planing Mill Co. 

V. Liberty Blowpipe Works, 268 S. 

W. 804. 201 Ky. 724. 

8. Ind.—Spence v. Board of Com- 
missloners, 18 N.B. 618, 117 Ind. 
578. 

Tex,—Clem Const Co. v. Parker, Civ. 

App., 272 S.W. 228. 

8 C.J. p 839 note 16. 
dJ Ill.—^Harcus y. S. S. Kresge Co., 
288 Ill.App. 556—Nelson v. Pick¬ 
wick Associated Co., 30 Ill.App. 
838. 

CkaslderatloD held siEfllclant 
Benefit to tbe owner by the com¬ 
pletion of the building and the re¬ 
duction of the builder’s claim, where 
the work is at a standstill because of 
a controversy over the meaning of 
the main contract is a sufficient con¬ 
sideration for an agreement that the 
Installation of a heating system and 
the performance of additional work 
are extra work to be paid for.— 
Sbaraglio v. VlcarlsI, 164 A. 402, 110 
N.J.Law 280. 

la Tex.—Leeper-Curd Lumber Co. 
V. Barbuzaa, CivA-pp., 216 S.W. 
216, dismissed for want of Juris¬ 
diction. 

U. Colo.—Platte Valley Ditch & 
Eeservolr Co. v. H. G LalUer Con¬ 
struction & Bnglneerlng Co., 14 F. 
2d 1079, 91 Colo. 317. 

Ill.— GrlffithB V. Sanitary Dlat of 
Chicago, 174 IlLApp. 100. 

Mass.—Charles R. Gow Co. v. Mar- 
den, 160 N.K 819, 262 Mass. 545. 
Tex.—^Hewitt v. Buchanan, CivJLpp., 
4 S.W.2d 169. 

8 GJ. p 840 note 26. 

Bxt» work rKnlMd 1)y in c reasad di. 

Where a contract for the installa¬ 
tion of caissons provided that, if it 
became necessary to increase bell 


sizes or otherwise increase caisson 
dimensions, the owner was to pay 
for the increased volume at a rate 
proportionate to the price named, 
since the increase in the size of the 
dimensions necessitated extra exca¬ 
vation and additional cement, the 
contractor was entitled to recover as 
for extra work for the additional 
excavation and for the extra ma¬ 
terial required thereby.—Charles R. 
Gow Co. V. Marden. 160 N.E. 819, 262 
Mass. 645. 

Validity of provision as to extra 
work and claims therefor see su¬ 
pra S 210. 

12. IJ.S.—Standard Accident Ins. Co. 

V. Tenney, GGAAriz.,. 41 F.2d 608. 
CaJ.—^Parkford v. Union Drilling & 

Petroleum Co.. 5 P.2d 440, 443, 118 
CaLApp. 638, citing CozpnB Jnzls. 
Iowa.—ColllBS V. Gard, 276 N.W. 892, 
denying rehearing 274 N.W. 11. 
Minn.-Michaud v. MacGregor, 68 N. 

W. 479, 61 Minn. 198. 

N.J.—Kolmetsky v. Pelllcoff, 141 A- 
10, 6 N.J.M18C. 316, affirmed 143 A. 
886, 105 N.jr.Law 240. 

Pa.—^Lever v. Lagomarsino, 127 A. 

452, 282 Pa. 110. 

9 GJ. p 840 note 26. 

Substttatad oostraotor 
Supplemental agreement for com¬ 
pletion of contract providing extra 
compensation for “additional work” 
limited recovery of substituted con¬ 
tractor to extra work performed by 
him.—Standard Accident Ins. Co. v. 
Tenney, GCAuAriz., 41 P.2d 608. 

13. Iowa.—Capital City Brick, etc., 

Co. v. Des Moines, 113 N.W. 835, 
136 Iowa 248. , 

Pa.—Shultz V. Selbel, 67 A. 1120, 209 
Pa. 27. 

Ill. —‘ Stresenreuter Bros. v. 
Bowes, 283 IllAi.pp. 14S. 

844 


ISi Ind.—Spence v. Board of Com¬ 
missioners, 18 N.BL 613, 117 Ind. 
678. 

Ky.—Well V. Buffaloe & Co., 65 S.W. 
2d 704, 709, 251 Ky. 673, citing 
CoxpuB Jnxla. 

N.D.—Ley v. Gulke, 227 N.W. 222, 58 
NJ>. 727. 

Okl.—Schafer v. Lee, 166 P. 94. 64 
OkL 106. 

Tenn.—Wriakle v. Larue & Son, 9 
TenmApp. 161. 

Tex.—Goode v. Ramey, Clv.App., 48 
S.W.2d 719, error refused—Mood 
V. Methodist Episcopal Church 
South, C1V.APP., 289 S.W. 461, 464, 
citing OozpuB Jozis, and affirmed 
Mood V. Methodist Episcopal 
Church South of Cisco, ComuApp.. 
296 S.W. 606, modified on other 
grounds 300 S.W. 80—Rouser v. 
Wright, CivApp., 206 S.W. 849, 
851, error refused citing Cotpns 
dTnzia. 

9 C.J. p 840 note 27. 

Oidsr by leuM supstvlsliig work 
Changes and additions in construc¬ 
tion ordered by a lessee, who is su¬ 
pervising the work, beyond what was 
contemplated by the owner and con¬ 
tractor when making the contract 
must be paid for by the owneh so far , 
as they add. to the value of the 
freehold; but, where the leasee is to 
pay for work done exclusively for 
his benefit, he is liable for such 
changes and additions so far as they 
add only to the value of the lease¬ 
hold.—Black V. PhllUp MlUer Co., 14 
P.2d 11, 169 Wash. 409, reversing 7 
P.2d 38, 166 Wash. 480. 

Effect of provision requiring wrllten 
agreement for extra work see in¬ 
fra S 371 d. 

Order of architect or engineer for 
extra work see infra S 871 e. 
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applies, under a contract for railroad construction, 
to compensation for any extra work not covered by 
the original contract which is done by the contrac¬ 
tor at the request of the railroad company or in con¬ 
sequence of changes in the plans and specifications 
made by it.^® A builder is also entitled to compen¬ 
sation, as under an implied contract, where the ex¬ 
tra work is done with the knowledge of the owner 
who is also aware that the builder expects addition¬ 
al pay therefor,or where the owner assents to 
the work and receives the benefits thereof, although 
he erroneously believes that it is covered by the 
original contractus 

The builder may either expressly or impliedly 
agree to make such alterations or changes as may 
be ordered without additional compensation there¬ 
for but such changes should not be ordered ar¬ 
bitrarily or capriciously, and should be such as to 
impose on the builder the minimum of additional 
work and expense ;S0 nor will such an agreement 
authorize a radical departure from the contract si 
A provision that the contractor shall not make any 
charge for extra labor will prevent a recovery for 
any unnecessary extra work or work which is bet¬ 
ter or more expensive than the contract requires.ss 

Requiring more expenswe or additional material. 


The builder is entitled to additional compensation 
where the owner wrongfully refuses to allow the 
builder to use the quality of material specified in 
the contract, and requires him to use a more ex¬ 
pensive kind,S3 or where he furnishes additional 
material with the ovimer’s consent.S4 

Order of public official. The contractor is enti¬ 
tled to recover for extra work or materials furnish¬ 
ed on the order of a public oflScial, such as the build¬ 
ing inspector, where the owner knows that they are 
being furnished, acquiesces therein, and accepts the 
completed work,S5 although they are not ordered in 
writing nor approved by the architect.S6 

c. When Necessity for Caused by Owner's or 
Architect’s Acts 

Additional compensation may be recovered for extra 
work which results from the acts, errors, and mistakes 
of the owner, or of his architect or engineer in charge 
of the worlc 

Where the necessity for extra work results from 
the acts, errors, and mistakes of the architect or 
engineer of the owner, under whose supervision the 
work is to be done, the loss should fall on the own¬ 
er, and the builder may recover additional compen¬ 
sation,37 and this rule applies if the extra wprk is 
outside the original contract, although it provides 


18. U.S.—Southern New England R 
Corporation v.. Marsch, C.C.A. 
Mass., 46 F.2d 766—Sartorls v. 
Utah Const. Co., aC.A.Cal, 21 F. 
2d 1. 

9 dJ. p 908 note 75. 

17. U.S.—Sartorls v. UtaJh Const 
Co., supra. 

CaL—Parkford v. Union Drilling & 
Petroleum Co., 5 P.2d 440, 44S, 118 
Cal.App. 538, citing Cozpiu Juris. 
Me.—Dionne v. West Paris Bldg. 

Ass’n, 139 A. 497; 126 Me. 454. 

9 C.J. p 841 note 28. 

18. Mass.—^Howard y. Harvard Con¬ 
gregational Soc.. 112 N.E. 238, 228 
Mass. 662. 

19. Conn.—O’Loughlln v. Poll, 74 A. 
762, 82 Conn. 427. 

9 C.jr. p 841 note 30. 

90. Mass. — Johnson v. Norcross 
Bros. Co., 96 N.BL 833, 209 Mass. 
446. 

9 C.J. p 841 note 81. 

Owner who repudiates entire coiu 
tmot cannot • claim the benefit of 
such a provision to avoid payment 
for alterations.—^Vickery v. Bichard- 
son. 76 N.E. 136. 189 Mass. 53. 

ai. W.Va.—^Fuccy v. Coal,' etc.,. R. 

Co., 83 S.B. 301; 75 W-Va. 184. 

9 C.J. p 841 note 32. 

98. Ill,—Chicago, etc., R. Co. v. Vos- 
burgh, 46 Ill. 811.. 


23. Mich.—Gler v. Dalher, 111 N.W. 

778, 148 Mich. 190. 

9 C.J. p 841 note 33. 

Seleotlon, by owner, of brick dlf.. 
ferent from that described In the 
contract, thereby putting additional 
expense on the contractor, entitles 
the latter to recover under an agree¬ 
ment for additional expense in lay¬ 
ing the brick.—Hewitt v. Buchanan, 
Tex.Civ.App., 4 S.W.2d 169. 

94. Ill—Cemy Plckas & Co. v. Dal- 
lach. 249 RLApp. 424. 

Me.—^Libhy v. Dealce, 64 A. 866, 97 
Me. 377. 

9 C.J. p 841 note 34. 

Xstexlal snbstltulied at bnllder'B op¬ 
tion 

A builder who, being unable to ob¬ 
tain the material specified, Is given 
permission by the architect to sub¬ 
stitute other material, at his option. 
Is not entitled to compensation for 
the substituted material as an extra. 
—Bond V. Stewart, 88 N.Y.S. 686, 68 
App.Div. 616. 

.85. CaL—Bavin & Burch Co. v. 

: Bard, 266 P. 200, 81 Cal,App. 788. 
D.C.—Mazza v. Russell, 47 App.D.C. 
'' 87. 

Mich.—^Nlmke v. Seeley, 266 N:W.' 

858, 269 Mich. 208. - 
'Pa.—Cramp & Co. v. Central Realty 
Corporation of Philadelphia, 110 A. 
■768, 268 Pa. 14. 

;8aL. .Ra.-i-Ci:amp * Cov v. Central 
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Realty Corporation of Philadel¬ 
phia, supra. 

Written order of architect generally 
see Infra S 371 e (2). 

97. U.S.—McIntyre v. U. S., 52 CL 
Cl. 503. 

Ky.—Pittsburgh Filter Mfg. Co. v. 

Smith, 196 S.W. 160, 176 Ky. 554. 
La.—Bain v. Mann & Stern, 131 So. 

492, 16 La.App. 464. 

Me.—Leventhal v. Lazarovitch, 142 
A. 781, 127 Me. 222. 

N.Y.—Kuhs V. Flower City Tissue 
Mills Co., 171 N.Y.S. 688, 104 Mlsc. 
243. 

Pa.—William Miller & Sons Co. v. 
Homeopathic Medical & Surgical 
Hospital and Dispensary of Pitts¬ 
burgh. 90 A. 894. 243 Pa. 502. 

Tex.—^Mood v. Methodist Episcopal 
Church South, Clv.App., 289 S.W. 
461, 464, citing Cozpns Jnxis, and 
affirmed Mood v. Methodist Episco¬ 
pal Church South, of Cisco, Com. 
App., 296 S.W. 606, -modified on 
other grounds 800 S.W. 30. 

Va.—^Atlantic Coast Line R. Co. v. 

A. M. Walkup Co., 112 S.E. 663. 

.9 C.J. p 842 note 86. 
finplled 'kexm of eontzaet 
With respect to the right of ‘the 
contractor to recover for extra work 
made necessary by the owner’s acts, 
the rule applies that "In every ex¬ 
press contract for the erection of a 
building or for the performance 
other constructive work, there Is.ap 
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that the contractor will not chaise for extra la- 
bor.28 Additional compensation may be recovered 
for extra work which becomes necessary because 
the building cannot be constructed according to the 
plans and specifications furnished, as required by 
the contract,2 9 such as for alterations rendered nec¬ 
essary by defective plans or for additional work 
or expense which is rendered necessary by the own¬ 
er’s negligence,81 or failure to perform his part of 
the contract,82 such as by a railroad company’s 
failure to perform its part of a construction con¬ 
tract 8* 

The fact that the bill of quantities, submitted to 


the builder as a basis for his bid, is incorrect does 
not entitle him to compensation, as for extras, for 
additional work and materials necessary for the 
completion of the work.84 

d. Oonditioiui Precedent in General 

A provision of ths contract which requires certain 
conditions, such as a written agreement or a notice or 
claim, with respect to compensation for extra work must 
be compiled with by the builder before he Is entitled to 
additional compensation, unless such provision Is waived. 

Where the contract contains conditions with ref¬ 
erence to compensation for extras the builder must 
comply with them or he has no right to compensa- 
tion,86 unless the provision is waived by the own- 


Implled term that the owner, or oth¬ 
er person for whom the work is con¬ 
tracted-to be done, will not obstruct, 
hinder, or delay the contractor, but, 
on the contrary, will in all ways fa¬ 
cilitate the performance of the work 
to be done by him."—M. L. Ryder 
Building Co. v. City of Albany, 176 
N.T.S. 4B6, 468, 187 App.Dlv. 868. 

Bxtxa woxlc perfomed to keep on 
good temw with the owner, who has 
refused to pay the contractor for his 
other services, may be recovered for. 
—Richardson v. Xewman, 126 So. 
575, 18 La.App. 646, 

Mlatake la locatloa of bridge 

Where a railroad company's en¬ 
gineer Is to determine the location of 
a bridge to be constructed, the con¬ 
tractor is entitled to* recover for the 
extra work made necessary by an 
error on the part of the engineer 
In the original location of the bridge. 
—Wyandotte & D. R. Co. v. King 
Bridge Co.. Mlchu, 100 F. 197, 40 C.C. 
A. 326. 

28L Ill.—Chicago, etc., R Co. y. Vos- 
.burgh, 45 Ill. 811. 

Addltlopfll, expenss of aogalzlng 
earth fox ambankmeat 

Where the earth for the construc¬ 
tion of an embankment is to be fur¬ 
nished by the railroad company and 
to he taken by the' contractor from 
a particular place, and he is sub¬ 
sequently required to go to a more 
distant and inconvenient place re¬ 
quiring additional expense, he may 
recover therefor notwithstanding a 
provision in the contract that he will 
not charge for extra labor.—Chicago, 
etc., R. Co. y. Vosburgh, 46 Ill. 811. 
aSk N.T.—Wm. H. Curtin Mfg. Co. 
. y. Jaeckel, 125 N.T.S. 1010, 141 

App.Biv. 99. 

' 9 a J. p 842 note 26. 

As othSTWlss stated, an owner is 
Il^e for losses Sustained by d con- 
tkicotor as the result of mlsrepresen- 
tci^otis of fact in spedflcatlons on 
wUeh'the contractor relied in^ con- 
tteotlntt to do the work, hut It is 
ioiet ISabte for gtatOmenta of expeota- 
tid^ optnibn, dr judgment, honestly 


entertained.—Detroit & 1. R. Co. y. 
A. Guthrie & Co., (ICJLOhlo, 72 F. 
2d 126. 

Aooeptaaaoe of approximate estbnates 
as not Mtoppsl 

A dredging company's aeceptence 
of “approximate” estimates of the 
yardage in a All. before it becomes 
aware that the map on which the es¬ 
timates are'based is not accurate, 
and in yiew of the opinion of the 
owner's president and engineer that 
it is being treated fairly, and will 
recelye estimates for all the fill it! 
delivered, is not such an acceptance 
as will prevent It from recovering, 
on a quantum meruit, additional 
compensation. — New Jersey Ship¬ 
building & Dredging Co. v. Long 
Beach on the Ocean, D.QN.T., 12 F. 
2d 111. 

30. Va.—^Adams 'y. Tri-City Amuse- 
■ ment Co.. 98 S.B. 647, 124 Va. 473. 
9 C.J. p 842 note 36 [a]. 

Constmotlon of ship disapproved by 
shipping bureau 

Cost plus contract providing that 
ships were to be bUilt according to 
owner's plans and specifications an¬ 
nexed, and "according to require¬ 
ments of American record to Class 
A. No. 1,” did not make builder a 
warrantor, and where plans and 
specifications were approved and 
ships built under direct observation 
of Inspectors of American Bureau of 
Shipping, but afterward construction 
was disapproved, and owner sent 
builder new plans and speclflpations, 
the owner was not entitled to recov¬ 
er back added cost of constructing 
ships under new, plena—Louisiana 
Shipbuilding Co. v. Bing Dampskib- 
saktleqelskab, 104 So. 864, 168 La. 
548. . 

lEtoplaolag oollapsed walls . 

Where, owing to a defect in plana 
ud not from contractor’s fault, 
walls collapsed, requiring additional 
work to be done, and the corporate 
owner accepted and utilised the work 
done, even without an express con¬ 
tract, the contractor is fairly entitled 
to recover the value of the work 

846. 


performed. — Adams v. Tri-City 
Amusement Co., 98 S.E. 647, 124 Va 
473. 

Xa Texas It has been held that the 
owner does not warrant that the 
plans and specifications submitted by 
him are sufficient to produce the de¬ 
sired result, and that the builder 
must know for himself that they are 
sufficient, and cannot recover extra 
costs Incurred by reason of faulty 
specifications.—McDaniel v. City of 
Beaumont, Tex.Civj\.pp., 92 S.W.2d 
652. 

81. Masa—C. W. Hunt Co. v. Bos¬ 
ton EL R. Co., 85 N.E. 446, 199 
Masa 220. 

33. Ky.—Winston ft Co. v. Clark 
County Const Co., 217 S.W. 1027, 
186 Ky. 743. 

Mass.—Charles R. Gow Co. v. Maiv 
den, 160 N.E. 819, 262 Masa 545. 

9 C.J. p 842 note 87. 

Bomovsl of matoxial 
A contractor installing caissons Is' 
entitled to reimbursement as for ex¬ 
tra work for removing material ex¬ 
cavated from caisson locations», 
which it is necessary to remove In 
order to carry on its work, and- 
which, under the contract It is the 
oner's duty to remove.—Charles R 
Gow Co. V. Marden, 160 N.E. 319, 262 
Mass. 545. 

aa. Me.—Murray Bros. Co.,v. Aroos¬ 
took Valley R Co., 84 A. 457, 109 
Me. 360. 

9 CJ. p 903 note 77. 

34. U,S.—Haydnville Mih. ft* Mfg. 
Co. v. Art Institute, C.C.IU., 39 F.. 
484. 

9 C.J. p 696 note 34. 

“Bills of quantities” defined see su¬ 
pra 8 1. 

35. Kan. — Dolman v. Board of 

Com’ra of Kingmap County, 226 P. 
240, 116 Kan. 201. . 

La.—^Favalora! v. Bourgeois, 114 So.- 
119, 164 La. 62i: 

N.T.-^Langley v. ReUis, 77 N.BL 
1168, 186 N.T. 201. 7 AnmCaa 210, 
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er;®® but a waiver in particular instances does not 
dispense with compliance with the condition with 
respect to subsequent extras.®*^ 

Written agreement. Where the contract provides 
that there shall be no charge for extra work unless 
a written agreement is made therefor, the builder 
cannot recover compensation as for extra work on 
account of alterations made at the oral request or 
consent of the owner but for which no agreement 
to pay additional compensation is made.®® Such a 
provision, however, is not of the essence of the con¬ 
tract, but is a detail in the performance, and the re¬ 
quirement of a writing may be waiv^^, .The par¬ 
ties to the contract may by parol’ waive such a stip¬ 
ulation therein;^® and where in such a case the 
owner orally requests extra work and promises to 
pay additional compensation therefor, the builder 
may recover such additional compensation.*! 

The requirement of such an agreement does not 
apply where the alterations are ordered by a pub¬ 


lic official or board, acting under the police power 
for public safety,*® or where the extra work is out¬ 
side of, and in addition to, that supplied in accord¬ 
ance with the terms of the contract.*® 

Notice or claim of extra charge. Where, at the 
request of the owner, the builder makes altera¬ 
tions from the original contract which are such that 
the owner is justified in thinking that there will be 
no extra cost therefor, he should notify the owner 
that there will be extra cost if such is the case, oth¬ 
erwise he will be precluded from claiming extra 
compensation.** Where, however, alterations made 
in the work are of such a character that the owner 
should from their nature be aware that they will be 
attended with extra cost, it is not necessary that the 
buflder notify the owner that extra conapensation 
will be expected;*® nor is such notice necessary 
where the contract expressly provides for the extra 
compensation,*® or where the extra work is spe¬ 
cifically contracted for after the making of the orig- 


reverains 94 N.T.S. 108, 106 App. 
Dlv. J26. 

9 C.J. P 842 note 40. 

and flUMr written state- 
mente of details and amount of ex- 
ta work.—Crane Const Co. v. Com¬ 
monwealth, 19S N.SL. 110, 290 Mass. 
249. 

Arbitration see infra 8 871 g <3). 
Bstimate and certificate of architect 
see infra 8 871 g (2). 

Order of architect or engineer see 
infra 8 871 e. 

as. HL — Salomon-Waterton Co. v. 
Union Asbestos & Rubber Co.. 268 
nLApp. 688. 

9 C.J. P 842 note 41. 

Waiver of architect’s written order 
for extra work see infra 8 871 
e (8). 

37. N.T.—Walsh V. Howard, 118 N. 
T.S. 499, 61 mac. 826. 

38. TJ.S.—McIntyre v. U. 8., 82 Ct 
Cl. 608. 

La. — French Market Homestead 
Ass’n V. Usner, 129 So. 202, 170 
La. 788. 

Mo.—Orpheum Theater & Realty Co. 

V. TTMTHtiiJi City Casualty Co., 239 S. 

W. 841. 

N.Y.—Eeahon Bros. v. Blank, 292 N. 

T.S. 267.161 Mlsc. 874. 

9 ai. p 843 note 42. 

Manure to obtain agroMnont as 
waiver 

Action of. oontiactor in. furnishing 
excess material and doing additional 
work- without obtaining written 
agreement of parties approved by 
state highway engineer, as required 
by the contract ordinarily operates 
M a waiver ot right to recover for 
such excess material and work.— 
Dolman v. Board of Com’rs of Eiag- 


man County, 226 P. 240, 116 Ran. 201. 
FxovlsloiL la speolfleatloBS but not la 
ootttraot 

A contractor is not precluded from 
recovering for extra work, although 
the agreement therefor is not in 
writing as provided in the specifica¬ 
tions, where such provision is not 
incorporated in the contract—^Rei¬ 
chert V. Brown, 78 N.T.S. 834, 88 
mac. 783. 

Beqalremeat of written mndlflcattoas 
(1) An owner is not liable for the 
costs of changes unless an express 
provision in the building contract 
requiring modifications to be In writ¬ 
ing is complied with. — Bavin & 
Burch Co. V. Bard, 266 P. 200, 81 
CalApp. 783. 

(3) Where, under such a provision, 
the contractor sets up a verbal mod¬ 
ification between hJtoself and the 
chief engineer, and their subsequent 
dealings conflict with theory of such 
modified contract and engineer’s es¬ 
timate is made according to written 
contract the contractor cannot re¬ 
cover of owner anything over prices 
stipulated therein for work or ma¬ 
terial.—Vaughan C^nst Co. v. Vir¬ 
ginian Ry. Co., IDS S.B. 298. 86 W. 
Va. 440. 

39. Minn.—Walberg v. Jacobson, 178 
N.W. 409, 148 Minn. 210. 

Mo.—Orpheum Theater & Realty Co. 
v. Kansas City Casualty Ca, 289 
S,W. 841. 

Knowingly aooepting benefits 
Owner knowingly receiving and ao- 
oepting benefits of extra work, whlbh 
he or his authorized agents orally 
directed building contractor to do, 
is equitably-bound'to pay reasonable! 
-value* thereof, although contract re-1 
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qulred written authorisation signed 
by owner, such requirement being 
waived.—Keahon Bros. v. Blank, 292 
N.T.S. 267, 161 Misc. 874. 

Perfonnanos of woric aa not walvst 
of provision 

N.J.—Headley v. Cavlleer, 82 A. 912, 
82 N.XLaw 736—Headley v. Cavl¬ 
leer, 82 A. 90S, 82 N.J.Law 636, 48 
L.RJL,N.S.. 664. 

40. U.S,—^Lord Const Co. v. U. S., 
to Use of W. B. Sexton Co., aCLA. 
N.J., 28 F.2d 340. 

Cal.—^Bavln & Burch Co. v. Bard, 255 
P. 200, 81 CaLApp. 738, 

Mich.—^Banwell v. Rlsdon, 241 N.W. 

796. 268 Mich 274. . 

Mo.—Wlrtel V. Nuelle, App., 27 S.W. 
2d 501. 

Mont—^Roberts v. Sinnott 177 P. 

252, 56 Mont 869. 

9 C.J. p 843 note 48; 

4L Arix—Sltkln v. Smith. 276 P. 

521, 85 Arlz. 226, 66 A.I..R. 646. 

9 C.3. p 848 note 44. 

43. Pa. — Cunningham v. Fourth 
Baptist Church 28 A. 490, 159 Pa. 
620. 

43. Pa.—Rose v. Scott 76 Fa.Super. 
196. 

9 gj. p 848 

4A U.S.—Gibbons v. U. S.. 16 CtCl. 
174, affirmed 8 S.Ct 117, 109 U.S. 
200, 27 L.Bd. 906. 

Ala.—Badders v. Davlai, 6 So, 884, 
88 Ala. 367. 

9 OJ. p 843 note 46. 

45. U.S.—Gibbons v. F. S., 15 Cta. 
- 174, affirmed 8 S.Ct 117, 109 U.S. 

200, 27 L.EdL 906. 

18^ aJ, p 844 note 48. 

46. Tex.—Essex v. Murray, 68 &W. 

786, 29 Tez.ClvJLpp. 868, ^ v 
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inal contract nor need notice of the claim be 
given to the architect, as required by one provision, 
•where the extra work is ordered by him in writing 
as required by another provision.^® 

A provision that any claim for extra work order¬ 
ed by the architect or engineer shall be made within 
a specified time after the work is performed,^® and 
that such claim be made in writing,®® is binding on 
the builder. A builder, however, does not lose his 
right, under the contract, to extra compensation by 
failing to make a claim for the extra work at the 
f time it is ordered;®^ but it has been held that he 
may lose such right by failing to make his* claim 
or demand prior to filing a lien against the own¬ 
er’s property.®® 

e. Older for Extra Work 

(1) In general 

(2) Manner of order; as condition pre¬ 

cedent 

(3) Waiver, modification, or ratification 
(1) In General 

The owner It liable for «ctra work or materials or¬ 
dered by the architect or engineer In charge of the work 
only where he expressly or Impliedly empowers the 
architect or engineer to make such orden 

As a general rule an architect, engineer, or super¬ 
intendent in charge of the work whose duty it is to 


see that the work is done according to the contract 
has no power to bind the owner to pay for extra 
work and materials, and the owner will not be held 
liable for extras so ordered and furnished without 
his knowledge oi; consent,®® particularly where the 
contract provides that no extra work shall be done 
•without the consent of the O'wner,®* or where the 
architect, in directing a change, states that he will 
personally pay the difference;®® and the fact that 
the owner has knowledge, after extra work has been 
performed, that it was ordered by the architect or 
engineer, and does not notify the contractor of such 
person’s want of authority, will not render him lia- 
ble.58 

Power conferred. The owner, however, may be 
held liable for extra work and materials which he 
empowers the architect or engineer to order,®7 and 
such power may be implied from the fact that the 
architect or engineer planned the work, has person¬ 
al supervision of its construction, and authority to 
change and modify it®® 

(2) Manner of Order; As Condition Pre¬ 
cedent 

If ths contract requlrea an order for extra work to be 
given In a particular manner, such as In writing by the 
architect or owner, In the absence of waiver the builder 
generally can claim compensation for extra work only 
where the order Is given in the prescribed manner, or 


47. Pau—Shulte v. Selbel, 67 A. 1120, 
209 Pa. 27. 

4& Mich.—TeaJEle v. Moore, 91 N.W. 
686, 181 Mich. 427. 

4B. Ala.—Abercrombie v. "Vanaiver, 
28 So. 491, 126 Ala. S18. 

9 CLJ. p 844 note 51. 

Tailnre to make Claim ai ahoiiaon. 
meat 

Under a provision that the con¬ 
tractor should make no claim for 
extra work unless the same should 
be done In pursuance of an order 
from the architect, and that all such 
claims should be made to the archi¬ 
tect in writing before the next ensu¬ 
ing payment or should be held to be 
abandoned, the failure of the con¬ 
tractor to make a claim in writing 
for the extra work to tke architect 
is an abandonment of his claim al¬ 
though the work was ordered verbal¬ 
ly by the superintendent of the 
work, instead of by the architect in 
writing as provided in the contract 
—O'Keefe v. St Francis' Church, 22 
A. 325, 59 Conn. SSL 

ML Conn.—O'Keefe v. St Francis’ 

' CSiurch, supra. 

isL-^Ault & Burden v. Shepherd, 8 
LaApp. 596. 

PzoTtsloa xe 4 ,uixlng claim for nay 
aettoP'dsfMtt of-ownsr or architect 
causing a delay in the work to be in 


writing, and to be presented to the 
architect does not apply to extra 
work which the contractor assents to 
and performs on a proper demand 
therefor.—^Reardon v. Cushing, 96 N. 
W. 1126, 90 Minn. 860. 

61. Tex.—Essex v. Murry, 68 S.^W: 

736. 29 Tex.CiT.App. 868. 

SSL La,—^Reimann Const Co. v. Up¬ 
ton, App., 178 So. 528. 

53L Ky,—Powers v. Brewer, 88 S. 

W.2d 466, 288 Ky. 579. 

Ohio.—Baltimore, etc., R. Co. v. Jol¬ 
ly. 72 rr.a sss; 71 Ohio St. 92. 

9 C.J. p 844 note 55. p 909 note 82. 
Test pits 

Where a building is being con¬ 
structed according to plans furnished 
by an architect the contractor can¬ 
not claim extra compensation for 
dlggli^ test pits, at the request of 
ue architect to determine the depth 
at which the foundation should be 
placed.—^M. L. Ryder Building Co. v. 
City of Albany, 176’ N.T.S. 466, 187 
App.Div. 868. . 

Authority of architect as to.altera¬ 
tions ,and extra work generally see 
Axd^tects f 11. 

Mb Md.—^Baltimore Cemetery Co. v. 
Cobum, 7 Md. 202. 

Ohio.—Baltimore, eta, R. Co. v. Jol¬ 
ly, 72 NJ3. 888, 71 Ohio St 92. 

56b Ark—Btaitfleld Special School 
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Diet V. Knight 164 S.W. 1137, 112 
Ark 83. 

5& Conn,—Starkweather v. Oood- 
man, 48 Conn. 101, 40 Am-R, 152. 

67. Mo.—^Hunt V. Owen Bldg. & Inv. 

Co., .App., 219 S.W. 138. 

Pa.—Stewart v. Pennsylvania State . 
Camp of Patriotic Order Sons of 
America, 184 A. 476, 122 Pa.Super. 
30. 

9 C.J. p 846 note 69. 

Uvislon of expense of xe-erectlon of 
wall 

Where the wall of a building In 
construction fell, not by contractor's 
fault but because of defective plans. 
Its reSrectlon by the architect's di¬ 
rections, contractor and owner each , 
to bear half of the expenses, can¬ 
not upon owner’s complaint be ssdd 
to be Inequitable, particularly where 
the owner’s' president general man¬ 
ager, and corporate directors’ were 
informed of and agreed to such re- 
erectlon.—Adams v. Tri-Clty Amuse¬ 
ment Co., 98 S.E. 647, 124 Va. 473. 

GO. U.S.—Klllebrew v. U. S.. 62 Ct 
Cl. 440; 

Ala.—^Lafayette R. Co. v. Tucker, 27 
So. 447, 124 Ala. 614. 

Va.—Atlantic Coast Line R. Co. v. 
A. M. WaJkup Co.. 112 S-E. 668. 
182 Va. 886. 
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such giving of the order is unreasonably or fraudulently 
withheld or refused. 

Where the contract conferring power on the ar¬ 
chitect or engineer to order extra work provides 
that the power shall be exercised only in a particu¬ 
lar manner, compliance with such provision is nec¬ 
essary in order to bind the owher.^® If it is provid¬ 
ed that no alterations or extra work shall be allow¬ 
ed except on a writtbi order from the architect or 
the owner, in the absence of waiver such order must 
be obtained before the builder can claim compensa¬ 
tion for extra work.®® A verbal order ordinarily is 


not sufficient,®! although the contract provides also 
that the engineer may direct alterations and addi¬ 
tions to the work,®2 unless it is confirmed by a writ¬ 
ten order during the work,®® or a written order is 
unreasonably or fraudulently withheld or refused,®^ 
or the builder is fraudulently lured into doing the 
extra work without such order.®® 

Such a provision is intended for the benefit of the 
owner;®® but it does not apply to work not within 
the original specifications, but required by a subse¬ 
quent change in the plans and specifications by the 
parties,®^ especially where it is specifically contract- 


69. U.S.—Griffiths V. U. S., 74 Ct 
JCI. 245. 

Iowa.— Iowa Electric Light & Pow¬ 
er Co. V. Hopp, 266 N.W. 612, 221 
Iowa 680. 

9 C.6r. p 846 note 61. 
ea TJ.S.—McIntyre v. TJ. 8., 62 Ct 
Cl. 608. 

Arl 2 .—Massachusetts Bonding & la- 
suranca Co. v. Lents, 9 F.2d 408. 
40 Ariz. 46—Bitkin v. Smith. 276 P. 
521, S6 Ariz. 226, 66 A.L.B. 645. 
CaL—Bavin & Burch Co. v. Bard, 255 
P. 200, 81 CaLApp. 738. 

La,—Pavalora v. Bourgeois, 114 So. 
119, 164 La. 621—O’Leary v. Board 
of Port Com’rs for Port of Now 
Orleans, 91 So. 189, 160 La. 649. 
Md.—'Abbott T. Qat(^ 18 Md. 814, 
71 Am.D. 686. 

Mo.—City of Salisbury v. Lynch-Mo- 
Donald Const Co., App., 261 S.W. 
866—Hunt V. Owen Bldg. & Iny. 
Co., App., 219 S.W. 138. 

K.J.—Mansflald v. Cape May Coun¬ 
ty, 148 A- 879, 106 N.J.Law 242. 
N.T.—Fetterolf v. S. & L. Const. Co., 
161 N.T.S. 549, 176 App.DlT. 177— 
Einney v. Massachusetts Bonding 
& Ins. Co., 176 N.Y.S. 898. 
pr.-Hoskins v. Powder Laud & Ir¬ 
rigation Co., 176 P. 124, 90 Or. 
217. 

Wash.—^Bjerkeseth v. Lysnes, 22 P, 
2d 660, 173 Wash. 229—Ellis-Myl- 
roie ‘Lumber Co. 'v. St Luke's Hos- 
plfal, 205 P. 898, 119 Wash. 142. 

9 C.J. p 845 note 62, ^p 909 note 93. 

^^The object of guoh provlsloiis in 
building contracts is certainty as to 
the terms on which the work is to 
be done, In order that the parties 
may know how much one is to pay 
and the other to receive for such 
changes and alterations as may be 
made,”—Abbott v. Gatch, 18 Md. S14, 
829, 71 Am.D. 636. 

Altaiatlons 

(1) "Alterations,’* within the 
meaning of a provision prohibiting 
alterations except on the. architect’s 
written order, are not confined to a 
change in the work, but ix^ Include 
additions as well as .deductions.— 
.Stewart v. Pennsylvania State Camp 
of Patriotic Order Sons of Aiperlca, 
184 A. 476, 122 P|^Super. 3Q. , , 

170J.S.-54 


(2) A change in the roof, raising 
the attic story, making necessary 
longer studs Is au alteration within 
such provision,—Petterolf v. S. & L. 
Const Co., 161 N.T.S. 549, 176 App. 
DIv. 177. 

Order of authorized agent not suf- 
Uolent 

Where the contract provides that 
there shall be no extras except on 
the written order of the architects, 
an authorized agent of the owner to 
see that the building is erected ac¬ 
cording to contract cannot order ex¬ 
tras; and the fact that the architects 
leave to him the inspection of the 
details of. the work and that they 
approve bills tor extras which go 
into the building Is not a compliance 
with the contract—Hunt v. Owen 
Bldg. & Inv, Co., Mo.App., 219 S.W. 
188. 

Snffidenoy of written order 

(1) A set of special working 
sketches furnished by the architect 
for an auction is not an "order.” 
—^Fetterolf v, S. & L. Const Co., 161 
N.T.S. 649, 176 AppJJlv. 177. 

(2) An engineer’s order, that posts, 
be reset with foundations instead of 
on floor of tunnel and his blueprint 
of such work, met contract require¬ 
ment that extra work must be done 
on written order,—Lantry Contract¬ 
ing Ca V. Atchison, T. & S. P. Ry. 
Co., 172 P. 627, 102 Kan. 799. 

(3) A letter to contractor, stating 
that certain price per cubic yard of 
excavation was approved and that 
architect would go over work on site 
with whomever contractor designat¬ 
ed, does not constitute as matter of 
law direction in writing to contrac¬ 
tor to do extra work, since letter in¬ 
dicated that It contemplated con¬ 
ference on site where excavation was 
to be dona—Crane Const Co. v. 
Commonwealth,. 196 NJl 110, 290 
Mass. 249. 

. (4) Where railroad engineers, aft¬ 
er discovering that a tunnel excava¬ 
tion is not an earth and rock forma¬ 
tion. as specified, prepare and fur¬ 
nish drawings to a subcontractor, 
showing in detail a Change of plans 
necessitated.thereby, such drawings'] 
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are sufficient to meet a clause In the 
contract to the effect that a contrac¬ 
tor is not entitled to payment for 
extra work, unless previously au¬ 
thorized in writing.—Sartoris v. Utah 
Const Co., aC.A.Cal., 21 r.2d L 
9 C.J. p 845 note 62 [e]. 

Terms of ord«r 

Where the agreement between own¬ 
er and contractor provides for no 
change from specifications except 
upon written consent of architect 
accompanied by a statement of cost 
of chwgfi, architect has no author¬ 
ity to make a change except upon 
those terms.—Iowa Electric Light & 
Power Co. v. Hopp, 266 N.W. 612, 221 
Iowa 680. 

ttL Iowa.—^lowa ‘Electric Light & 
Power Co. v. Hopp, 266 N.W. 512, 
221 Iowa 680—Benson & Marxer v. 
.]^wn, 179 N.W. 81, 190 Iowa 848. 
N.T.—National Bank of Commerce of 
Rochester v. City of WatervUet, 

160 N.T.S, 1073, 97 MIsc. 121, af¬ 
firmed 164 N.T.S. 1103, 178 App. 
Div. 944. 

9 C.J. p 846 not^ 68; p 909 note 93. 

62. Cal.—^White v. San Rafael R. 
Co., 60 Cal. 417. 

eSb Cal.—^Bavln & Burch Co. v. Bard, 
255 P. 200, 81 CaLApp. 738. 

A Written oxOsr Issued in. close re. 
lationship In point of time to a ver¬ 
bal order for changes or modifica¬ 
tions relates back to the date of the 
verbal order and constitutes with it 
but one transaction.—Bavin Al; Burch 
Co. V. Bard, supra. 

Bfc Mo.—Fitzgerald v.'Beers, 81 Mo. 
App. 366. 

■9 C.J. p 846 note 64. 

6& N.J.—Sheyer v. Pinkerton 

Constr. Co., 59 A. 462. 

66. Fla.—Howard v. Pensacola, etc., 
R. Co., 6 So. 356, 24 Fla. 660. 

N.T.—^Langley v. Rouss, 77 N.E. 
1168, 185 N.T. 201, 207, 7 AnmCas. 
210 . 

67. Maas.—^Howard v. Harvard Con¬ 
gregational Soc., 112 N.E. 233, 228 
Mass. 562. 

N.T.—^Fetterolf v. S. & L. Const Co., 

161 NT.S. 649, L75 App.Div. 177. 
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cd for after the making of the original contract;®® 
nor does it apply to modifications or alterations con¬ 
templated by the contract,®® or where the change is 
merely in the parties doing the work.^® 

(3) Waiver, Modification, or Ratification 

A provision requiring an order for extra work to be 
In writing may be waived or modified, or the order may 
be subsequently ratified. 

A provision in the contract that all extra work 
shall be ordered by the architect or owner in writ¬ 
ing may be waived, in whole or in part, by the own¬ 


er or parties,or the parties may subsequently 
make another and different agreement, or orally 
modify the written contract in this regard.^® The 
facts showing a waiver must be clear and convinc¬ 
ing,^® and the question whether there has been a 
waiver usually is one of fact, depending on the facts 
and the circumstances of the particular case.^< 
Such waiver may be implied where the order and 
the extra work are known to the owner, and not ob¬ 
jected to by him,'^® where the charge for extra work 
is agreed to by the owner,7® or where the extra 
work is orally ordered by the owner,or called for 


Tex.—Wllkeas v. WUkeraon, Civ. 
App., 41 S.W. 178. 

Utah.—Salsner v. Joa, J. Snell Es¬ 
tate Corporation, 16 P.2d 928. 925. 
81 Utah 111, quoting Coxpw Juls. 
9 C.J. p 846 note 66. 
ladapsiLdsiit pxovlsloiis 
Where the contract prorldes that 
no claim for extra labor or material 
shall be allowed, unless ordered in 
writing by the owner, and also pro- 
vldea that the owner shall have the 
right to make alterations In the ex¬ 
tent, dimensions, form of plans, or 
location of the work, these provi¬ 
sions are Independent, so that when 
changes or alterations are made, 
necessitating an increase In the ex¬ 
pense, the contractor is entitled to 
recover the value of the necessary 
labor and material, even though ne 
written order Is given.—Carson v. 
Dawson, 152 K.W. 842, 129 Minn. 463. 
fie. Pa.—Shults y. Seihel 57 A. 1120, 
209 Pa. 27. 

VL—Vanderwerker v. Vermont Cent 
R. Co., 27 Vt 180. 

9 C.J. p 846 note 67. 

69^ N.T^Kelly v. St Michael’s Ro¬ 
man Catholic Church,. 188 N.Y.S. 
828, 148 AppJDlv. 767. 

7a Wash.—Dromheller v. American 
Surety Co., 71 P. 26, 80 Wash, 630. 
71. Ariz.—Massachusetts Bonding 

& Insurance Co. v. 9 P.2d 

408, 410, 40 Aria 46, citing Coxpns 
guxls. 

Iowa.—Benson ft Marxer ▼. Brown, 
179 N.W. 81, 190 Iowa 848. 

Masa—Zarthax v. Sallba, 185 N.E 
367, 282 Mass. 56S. 

N.D.—Van Nice v. Christian Reform¬ 
ed Church of Hull, 881 N.W. 604, 
607, 59 KJ>. 664, citing Corpus Ju¬ 
ris. 

Ohio.—Dreher v. M<£ende, 16 Ohio 
CIr.CL,N.S., 66. 

Or.—Hoskins v. Powder Land ft Ir- 
., rigatlon Co., 176 P. 124, 90 Or. 217. 
^erp.— Mood V. Methodist Episcopal 
"church South, of Cisco, ConuApp., 
I 296 S.W. 606, affirming Mood v. 
- Methodist Episcopal Church South, 
: ■ CiyJipp., 289 S.W. 461, modified on 
pttya grounds, Cem.APp., 800 S.W. 

Uttth.-^-Cfimpbdl Bldg. Co. v. State 


Road Commission, 70 P.2d 857, 864, 
95 Utah 242, citing Corpus Juris. 
Wash.—^BJeikeseth v. Lysnes, 22 P. 

2d 660, 178 Wash. 229. 

WIs.—McGrath Constr. Co. v. Wau- 
. paca-Green Bay R. Co., 184 N.W. 

824, 148 Wis. 872. 

0 Q. J. p 846 note 69.. 

73. U.S.—United Steel Co. v. Casey, 
aOJLOhlo. 262 E. 889. 

Ala.—Badders v. Davis, 6 So. 834, 88 
Ala. 867. 

Arlz.—Massachusetts Bonding ft In¬ 
surance Co. V. Lentz, 9 P.2d 408, 
40 Arlz. 46—Sitkin v. Smith. 276 
P. 621, 85 Arlz. 226, 66 AJLR. 646. 
Cal.—Cavanagh v. Kepllnger, 266 P. 
287, 204 Cal. 19—^Bavln ft Burch 
Co. T. Bard, 255 P. 200, 81 CaLApp. 
788. 

Ely.—Illinois Cent R. Co. v. Mannion, 
67 aw. 40, 118 Ky. 7. 28 Ky.L. 
2267, 101 Am.S.R. 846. 

Mass.—Zarthar v. Sallha, 186 NJBl 
867, 282 Masa 658. 

Tex.—^Mood V. Methodist Episcopal 
Ghnrch South, of Cisco, ConnApp., 
296 aw. 506. afiOrming Mood v. 
Methodist Episcopal Church South, 
Civ.App., 289 aw. 461, modified on 
other grounds, Com.App:, 800 a 
W. 80. 

Wash.—^BJerkeseth v. Lysnes, 22 P. 

2d €60, 178 Wash. 229. 

Va U.a— Lord Const Co. v. U. a, 
to Use of W. E. Sexton Co., C.C.A. 
N.J., 28 E.2d 840. 

Ohio.—Dreher v. McKenzie, 16 Ohio 
CIr.CtJT.a, 65. 

9 CJ. p 847 note 70 [a]. 

74. U.a— United Steel Ca v. Casey, 
C.aA.Ohlo, 262 F. 889. 

Mass.—BarUett v. Stanchfleld, 19 N. 

E. 649. 148 Masa 394. 2 LR.A. 625. 
Utah.—Campbell Bldg. Co. v. State 
Road Commission, 70 P.2d 857, 864, 
95 Utah 242, (dting Corpus juris. 
9 OJ. p 847 note 70. 

78i, La.—Peterson v. Peralta, 8 La, 
App, 616. 

Mass.—Vlttl V. Garabedlan, 161 N. 

E. 607, 204 Masa L 
9 aj. p 847 note 71. 

Knowledge presumed 
Where the alteration or tacrease 
is so great that it cannot be sup¬ 
posed to have been made without 
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the knowledge of the owner, the 
contractor may recover therefor, al¬ 
though It was not ordered in writing 
In accordance with the contract— 
Peterson v. Peralta, 8 La,App. 516. 

HaUtUBl acceptaaoe.of extra work 
done on oral orders in connection 
with a contract, and payment there¬ 
for by a railroad company, consti¬ 
tutes a waiver of a contract clause 
providing that no claims for extra 
work or materials shall be allowed 
unless c»me be done or furnished In 
pursuance of an order in writing.— 
Hannan, Hickey Broa Const Co. v. 
Chicago, B. ft ^ R. Co., App., 247 & 
W. 486, transferred, Mo., 226 S.W. 
SSL 

7a La.—^Monarch v. New Orleans. 

22 So. 259, 49 La.Aim. 991. 

Me.—Copeland v. Hewett, 53 A. 86, 
96 Me. 525. 

9 q.J. p 847 note 72. 

AdaittlBg ooBtzMtox*z elstM 
Where the owner admits the fur¬ 
nishing of extra work and materials 
but denies their alleged value, he 
will be deemed to have rescinded the 
contract provision requiring modifi¬ 
cations to be In writing.—Bavin ft 
Buroh Co. V. Bard, 255 P. 200, 81 Cal 
App. 738. 

77. Arlz.—Sitkin v. Smith, 276 P. 

521, 85 Arlz. 226, 66 A.L.R. 646. 
Mass.—BarUett v. Stanchfleld. 19 N. 

R 649, 148 Mass. 894, 2 L.RA. 626. 
Okl.—Hunt V. Tulsa Teirazzo ft Mo¬ 
saic Co., 11 P.2d 621, 167 Okl. 174. 
Wash.—Bjerkeseth v. Lysnes, 22 P. 

2d 660, 178 Wash. 229. 

8 C.J. p 847 note 78. 

Bole applied to oontractor and zub- 
contraoter 

Where a filter manufacturing com¬ 
pany verbally by Its engineer or¬ 
dered Its subcontractor for excava¬ 
tion to do extra work, the work be¬ 
ing commenced under the engineer's 
supervision, and later approved by 
the filter comx>any'8 manager, bjr > 
whose order it is completed, the fil¬ 
ter company fiaimot complain of the 
subcontractor for having made the 
excavation in the absence of a writ¬ 
ten order contrary to a stipulation 
of the contract; the doctrines of 
both waiver and dstoppel apply 
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by a change in the plans and specifications or 
the owner by his conduct may be estopped from set¬ 
ting up such provision as a defense."^® The archi¬ 
tect alone cannot, by a verbal agreement, waive such 
provision.80 A further provision that no specifi¬ 
cation shall he waived by either party, unless the 
waiver is in writing and duly signed, may in turn 
be waived by the parties.^i 

Ratification. After extra work has been ordered 
and performed the owner may ratify the act of the 
architect or enginwr and thereby render himself li¬ 
able to pay for such extra work;82 but the mere 
fact that the owner made no objection when a state¬ 
ment for extra work ordered by the architect or 
engineer was handed to him by the builder does not 
show such ratification.®® So also the fact that the 
owner ratifies the act of the architect or engineer in 
ordering particular items of extra work does not 
show a ratification of his act in ordering other 
items.®* 

f. ‘What Constitates Extra Work 

Extra worK for which the builder or contractor ta 
entitled to additional compensation depends on the con* 
structlon ef the particular contract, and generally means 
only labor or materials not contemplated by, or em¬ 
braced In, {he terms of the original contract. It does not 
Include work rendered necessary by unanticipated dlfll- 

against It—Pittsburg Filter Mfg. Co. 

V. Smith. IM S.W. 160, IfO Ky. B64. 

7a N'.T.—Hedden Constr. Co. v. 

Rosslter Realty Co., 121 N.Y.S. 64, 

186 App.Dly. 601, affirmed B6 N.E. 

1180. 202 N.Y. 522. 

7a nL—Salomon-Waterton Co. v. 

Union Asbestos & Rubber Co., 268 
IlLApp. 588. 

9 aJ. p 847 note 75. 

8Qi Neb.—Carter v. Hoot 121 N.W. 

952. 84 Neb. 728. 

9 CJ. p 846 note 69 [c], 

81. Pa.—Cramp & Co. v. Central 
Realty Corporation of Philadelphia, 

110 A. 763, 268 Pa. 14. 

8a Tex.—Cronin v. Still, 79 fl.W. 

1074, 86 Tex.Clv.APp. 293. 

9 aJ. p 847 note 76. 
jjlllrmaaoe by oumex's authoxlsed 
agents 

Pa.—Stewart v. Pennsylvania State 
Camp of Patriotic Order Sons of 
America, 184 A. 476, 122 Pa.Super. 

80. , 

83. Conn.—Starkweather ▼. Good¬ 
man. 48 Conn, 101, 40 Ain.R. 162. 

84. Ind.—^Elgemann v. Posey Coun¬ 
ty, 82 Ind. 418. 

85. TJtah.—Wilson v. Salt Lake City, 

174'P. 847, 860, 62 UtsA 606. 

26 aJ. p 251 note 41. 

"Extras consist of labor or mate¬ 
rials not called for by the original 


culties, unless the contractor was Induced to enter Into 
the contract through fraud or misrepresentation. The 
architect's decision as to what constitutes extra work Is 
binding on the parties only where he la given authority 
to determine that fact. 

"Extra work,” as used in connection with a build¬ 
ing and construction contract, means work of a 
character not contemplated by the parties and not 
controlled by the contract.®® It is distinguished 
from “additional work"^ which is that class of work 
that may fairly be presumed to arise in the course 
of the proper construction of an improvement, al¬ 
though not included in the plans and specifications 
or specifically mentioned or referred to in the con¬ 
tract.®® 

As to what constitutes extra work for which a 
contractor is entitled to additional compensation de¬ 
pends, generally, on the construction of the partic¬ 
ular contract,®*^ and whether it is included in the 
contract price, and not on the validity of a lien 
therefor.®® In determining whether alleged extra 
work is within the terms of the original contract, 
the construction placed on the contract by the par¬ 
ties is of great weight;®® and where they agree 
on additional compensation for certain work it pre¬ 
cludes a claim that the original contract requires 
the performance of such work.®® 

— ^Kuhs V. Flower City Tissue Mills 
Co., 171 N.Y.S, 688, 689, 104 Mlsc. 
243. 

A eoatTMt provbdon that "efaaaig. 
es, additions, and altexations" may 
be ordered, and paid, for as extra 
work means only such changes, ad¬ 
ditions, and alterations as may he 
incidental to the complete execution 
of the work as described in the plans 
and specifications, and therefore of 
only minor and trifling importance, 
and does not Include any material 
departure from such plans and speci¬ 
fications resulting In a new and sub¬ 
stantially dllferent undertaking.— 
Cook County v. Harms, 108 Ill. 161. 
Work 8hown. on phui by broken lines 
Construction of corridor partitions 
not shown on specifications except 
by broken lines constitutes extra 
work, for which contractor could re¬ 
cover.—^B. W. Ullrich Glass Co. v. 
Interstate Electric Co., 132 So. 363, 
171 La. 836. 

8& Cal.—Bowman v. Maryland 
Casualty Co., .268 P. 826. 88 Cal. 
App. 481. 

88. N.D.—Ley v. Gulke, 227 N.W. 
222, 223, 68 N.D, 727, quoting Oor- 
pns Juris. 

Va.—Vaughan Const. Co. v. Virgin¬ 
ian Ry. Co., 108 S.E. 293, 86 W.Va- 
440. 

9 C.J. p 843 note 8A 
90. Ind,—Pulton County v. Gibson^ 
63 N.E. 982, 158 Ind. 47L 


contract”—Casgraln v. Milwaukee 
County, 61 N.W. 88, 81 Wls. 118, 117. 
88. Utah.—Wilson v. Salt Lake City, 
174 P. 84t, 62 Utah 606. 

Mmllar staAement of dlstinottox 
The distinction between' "extra 
work” and "additional work” under 
a contract la that the former is work 
arising out of, and entirely Independ¬ 
ent of, the contract something not 
required In its performance, the lat¬ 
ter being something necessarily re¬ 
quired in the performance of the 
contract, and without which it could 
not be carried out—Shields v. New 
York, 82 N.Y.S. 1020, 84 App.Dlv. 
602, 606. 

87. U.S.—Stahdard Accident Ins. Co. 

V. Tenney, aC.A.Arlz., 41 P.2d 608. 
Mich.—Nimke v. Seeley, 266 N.W. 
868, 269 Mich. 208.' 

N.Y.—^Kuhs V. ‘Flower City Tissue 
MUls Co., 171 N.Y.S. 688. 104 Mlsa 
243. 

9 C.J. p 848 note 79. 

"The ultbuate guide In determin¬ 
ing whether or not there can be a 
recovery for the extra cost of doing 
w6rk under a contract is the con¬ 
tract Itself. It is always a question 
of Intention of the parties, and 
It is this fact which give? rise to 
the difficulty of reconcIUng some of 
the cases. No two contracts are ex¬ 
actly alike, and a difference In the 
language may make Inapplicable a 
decision under some other contract” 
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Labor and materials generally cannot be regarded or materials will be regarded as extra work, for 

as extras for ‘which the buHder may recover, which which the contractor is entitled to additional com¬ 
are contemplated by, or are incidental and necessary pensation, if it clearly appears that they are not 

to, the execution of the contract,or which are contemplated by or embraced in the terms of the 

rendered necessary by the builder’s own negligence, original contract, or in the duty thereby imposed.95 

as explained supra § 371 a. A contractor for rail¬ 
road construction cannot recover, as for extra work, Difficulty of work. If the construction of an en- 
for changes in the line or grade of the road, au- tire work is called for at a fixed compensation, the 

thorized by the contract and made in good faith,82 hazards of the undertaking are assumed by the 

particularly where the contract expressly so pro- builder, and he cannot recover for increased cost, as 

vides nor for other changes ordered by the extra work, on discovering that he has made a mis- 
company’s engineer, within the express or implied take in his estimate of the cost, or that the work 
terms of the contract.®* On the other hand, labor is more difficult and expensive than he anticipated,^® 


91. TJ.S.—St Joseph Loan 8t Trust 
Qo. V. Studehaker C3orporatlon, Q. 
C.A.Ind.. 66 F.2cl 161, certiorari 
denied 54 S.Ct 209. 290 TJ.S. 699. 
78 L.Ed. 601—Crescent Plumbing 
& Heating Co. v. T7. S., 80 CtCL 
742. 

Idaho.—Utah Const.Co. v. Mollwee, 

266 P. 1094, 45 Idaho 707. 

Me.—Kerr v. State, 142 A. 197, 127 
Me, 142. 

Mass.—Cyr v. Essem Packing Co., 
195 N.E. 95, 290 Mass. 200. 

Mich.—Bolt V. Nelson, 241 N.W. 896, 

267 Mich. 610. 

Miss.—Curtis v. M. L. Vlrden Lum¬ 
ber Co., 182 So. 841, 159 MIsa. 454. 
N.T.'^Einney v. Massachusetts 
Bonding & Insurance Co., 206 N. 
T.S. 168, 210 APP.D1V. 286, modify¬ 
ing 176 N.T.S. 898. 

N.D.—Ley t. Gulke, 227 N.W. 222, 
228, 68 N.D. 727, Quoting Coipria 
Juli. 

9 GJ. p 849 note 81, p 908 note 78. 
nil necessary to support oemeut 
A contractor who agrees to lay a 
cement floor on a side hlU Impliedly 
agrees to make the necessary flU to 
support It, so that the fill necessi¬ 
tated by the contract furnishes no 
basis for claim for extra work.—^M. 
L. Ryder Building Co. v. City of AJ- 
buny, 176 N.T.a 46^, 187 App.DIv. 
868 . 

Purring 

Where a contract provided for win¬ 
dows to be surmounted with reliev¬ 
ing arches, it was necessarily Im¬ 
plied that there should be no open¬ 
ings above the windows, and con¬ 
tractor could not recover extra com¬ 
pensation for furring between the 
top of the windows and the lower 
sides of the arches.—^M. L. Ryder 
Building Co. 7. City of Albany, su¬ 
pra. 

Plumbing work 

Under contract providing that 
plaintiff would do plumbing work for 
specified sum, and would furnish a 
list of materials required for ‘.‘rough¬ 
ing In," same including all materials 
necessary to do plumbing In accord¬ 
ance with plans and specifications, 
plaintiff could not recover for extra 


work and materials required between 
“roughing In” and setting of fixtures. 
—Donaldson v. Brewster, 178 P. 
1018, 103 Wash. 65. 

92. U.S.—Coal & Iron R. Co. v. Re¬ 
herd, W.Va, 204 P. 859, 123 CCA. 
155, certiorari denied 34 S.Ct 819, 
231 U.S. 745, 58 L.Ed. 464. 

9 C.J. P 909 note 84. 

9a Mo.—Williams v. Chicago, etc., 
R. Co.. 54 S.W. 689, 163 Mo. 487. 

9^ Mo.—WllHams v. Chicago, etc., 
R. Co., supra. 

9 C.J. p 909 note 86. 

96. U.S.—'n. S., for Use and Benefit 
of Pierce Steel Pile Corporation, 
V. L R MlUer, Inc., GCAJ^.Y., 81 
P.2d 8. 

CaL—Bowman v. American Casualty 
Co., 268 P. 826. 88 CaLApp. 481. 
Ky.—^Francis v. Domino, 64 S.W.2d 
571, 251 Ky. 266. 

La.—^Prita Jahncke, Inc. v. Fidelity 
& Deposit Co. of Maryland, 117 So. 
729, 166 La. 698. 

Me.—^Dionne v. West Paris Bldg. 

Ass’n, 189 A. 497. 126 Me. 454. 

N.T.—^Keahon Bros. v. Blank, 292 N. 
T.S. 267, 161 Mlsc. 874^Kuha v. 
Flower City Tissue Mills Co., 171 
N.T.S. 688, 104 Mlsc. 243. 

N.D.—Ley v. Gulke, 227 N.W. 222, 
223, 68 N.D. 127, quoting OoxpQS 
goxls. 

Tex.—Hewitt v. Buchanan, Clv-App., 
4 S.W.2d 169. 

9 GJ. p 849 note 83, p 908 note 78. 

Additional stucco on a fonndatloB 
wall, made necessary by additional 
exposure of the foundation walls 
because of the manner of grading by 
another contractor around the house, 
Is extra work and not an alteration. 
—Fetterolf v. S. & L. Const. Co., 161 
N.T.S. 649, 175 App.Div. 177. 

Blastlag and zemovliig ledge 
A building contract which requires 
the contractor to excavate stone and 
all other material Is not broad 
enough to cover blasting and remov¬ 
ing a ledge, as the word "stone” as 
ordinarily used refers to small piec¬ 
es or moderately sized pieces of rock. 
Me.—Dionne v. West Paris Bldg. 
Ass'n. 189 A. 497, 126 Ma 454. 
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Mass.—^Howard v. Harvard Congre¬ 
gational Soc., 112 N.E. 283, 223 
Mass. 562. 

Bxcavatloii below oertain depth as 
extra work 

N.T.—Kuhs V. Flower City Tissue 
Mills Co., 171 N.T.S. 688, 104 Mlsc. ’ 
248. 

Pa.—Cramp & Co. v. Central Realty 
Corporation of Philadelphia, 110 A. 
768, 268 Pa, 14; 

Tblngs of mere adornment or extra 
oonvealenoe 

Things not specified when building 
contract was made, which tend to 
mere adornment, ultra-convenience, 
or even to intrinsic value of build¬ 
ing, if not within contemplation of 
parties when making contract, and 
if ordered by owner or accepted with 
full knowledge, should be allowed 
as extras.-Black v. Philip Miller 
Co., 14 P.2d 11, 169 Wash, 409, re¬ 
versing 7 P.2d 83, 166 Wash, 430. 

96. U.S.—Maryland Casualty Co. v. 
Board of Water Com'rs of City of 
Dunkirk, D.C.N.T.. 48 F.2d‘ 418, 
modified on other grounds, GC.A., 

66 F.2d 730, certiorari denied 
Maryland Casualty Co. v. Board of 
Water Com’rs of City of Dunkirk, 
54 S.Ct 346, 290 U.S. 702, 78 L.Bd. 
603—Warren Moore & Co. v. U. S., 

67 CtCL 447. 

Iowa.—F. E. Marsh & Co. v. Light & 
Power Co. of St Ansgar, 195 N.W. 
754, 196 Iowa 926. 

Mass.—Hodgkins v. Charles B. Cur¬ 
rier Co., 122 N.E. 658, 232 Mass. 
528. 

9 GJ. p 848 note 80, p 909 note 88. 

TTso of ways is oositzuotlsg ships 
A shipbuilder Is not entitled to 
extra compensation for use of ways 
where construction of ships was dis* 
approved by bureau of shipping, re¬ 
quiring ch^ge of plans and specifi¬ 
cations, where contract contained no 
provision for extra compensation if 
construction should require* more 
time than parties contemplated.— 
Louisiana Shipbuilding Co. v. Bing 
Dampskibsaktleaelskab, 104 So. 864, 
158 La. 648. 
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particularly where, before bidding on the contract, 
he made an investigation, or was warned to do so, 
of existing conditions,9"^ unless he was induced to 
enter into the contract through fraud or misrepre¬ 
sentation on the part of the company.®* 

Positive representations m the contract as to the 
conditions, character, or nature of the work amount¬ 
ing substantially to a warranty may be suflGicient up¬ 
on which to base a claim for extra work, even 
though the contractor is required to make investiga¬ 
tions and satisfy himself on these matters, unless 
the representations show that it was clearly the in¬ 
tention of the parties that the contractor should re¬ 
ly on his own investigations and examinations.®® 
So also the contractor may be denied a recovery, 
notwithstanding such representations, where his bid 
is a gross bid for the entire work.! In the absence 
of fraud or misrepresentation, however, it is not 
material that the contractor chose to rely on mere 
estimates or expressions of opinion made by the 
owner as to the amount or character of the work, 
particularly where he was instructed not to rely 
thereon or that the owner would not be responsible 
for their accuracy.® A stipulation that, if the ag¬ 
gregate amount of all material encountered in the 
construction is increased by the definite location 
over the preliminary estimate, an extra allowance 
shall be made therefor, does not entitle the contrac¬ 
tor to an extra allowance for an increase in kind of 
material if the aggregate of all kinds is not in¬ 
creased.® 

Caused by rejection of work. Where authority to. 
pass on the character of the work and to reject all 
that does not come up to the requirements of the 
contract is given to the architect or engineer, the 
builder is not, as a rule, entitled to claim for extra 


work for labor performed in replacing work so re¬ 
jected.^ 

Decision of architect, etc. In the absence of any 
provision to that effect in the contract, the archi¬ 
tect or engineer in charge of the work has no pow¬ 
er to bind the parties by his decision as to what 
constitutes extra work.* If, however, the contract 
provides that the architect is to decide as to what 
constitutes alterations or extra work, the builder or 
contractor cannot recover therefor without such de- 
asion,® unless such provision is waived by the par¬ 
ties.'^ 

The decision of the architect or engineer as to 
what does or does not constitute extra work, where 
the contract provides for submitting such question 
to him, is as a general rule conclusive on both the 
owner and the builder,® unless he acts arbitrarily, 
dishonestly, or under a demonstrable mistake of 
fact® 

g. Right and Duty to Perfom Extra Work 

Unfeu required by the contract, the builder Is under 
no obligation to do extra work on the request of the 
owner; nor Is the owner obliged to permit the bulider 
to do what extra work he may want done. 

Ordinarily a contract carrying plans and specifi¬ 
cations as a part thereof requires construction ac¬ 
cording to such plans and specifications and does 
not obligate the contractor to extra and unforeseen 
work, nor to anticipate injurious results;^® and, 
unless the contract provides that the builder shall 
perform such extra work as may be required by 
the owner, the former is under no obligation to 
do extra work on the request of the owner; and, 
on the other hand, unless the contract requires 
that the builder shall be permitted to perform what- 


®7. La.—O’Leary t. Board ot Port 
Com’rs for Port of New Orleans, 
91 So. 139. 150 La. 549. 

Wash.—Black v. Philip Miller Co., 14 
P.2d 11, 169 Wash. 409, reversing 7 
P.2d S8, 166 Wash. 480. 

9& Mo.—^Fruln.v. Crystal R. Co., 14 

S.W. 557, 89 Mo. 897. 

90. N.T.—Kuhs Y. Flower. City Tls- 
' sue Mills Co., 171 N.T.S. 688, 104 
Mlso. 243. 

L N.T.—^Euhs V, Flower City Tis¬ 
sue Mills Co., supra. 

Mason oontraetor under oontraoit 
for gross sum, who is required to 
examine the premises, cannot recover 
for extra work In excavating hard- 
pan or for gravel purchased, although 
the spectflcations provided that good 
gravel will be encountered In the ex¬ 
cavation, the contractor being re¬ 
quired to fumlah It If not found.— 


Kuhs V. Flower City Tissue Mills 
Co., supra. 

a. Minn.—St Paul, etc., R. Co. v. 
Bradbury, 44 N.W. 1, 42 Minn. 
222 . 

9 C.J. p 909 notes 90, 91. 
a N.H.—Smith V. Boston, eta, R. 
Co., 86 N.H. 458. 

4, II.S.—^Bowe V, U. S., CC.Qa., 42 
F. 761. 

N.T.—Fire Proof Bl^. Co. v. First 
Nat Bank, 64 N.T.Super. 611. 

Tex.—Jones v. Gilchrist 30 S.W. 442, 
88 Tex 88, reversing, Civ.App,, 27 
S.W. 890. 

5. Ind.—Ohio, etc., R. Co. v. Cnim- 
ho, SO N.BL 484, 4 Ind.App. 466. 

Wash.—^Long v. Pierce County, 61 
P. 142, 22 Wash. 330. 

Authority to decide disputes 
Authority In an engineer to deter¬ 
mine disputes as to the amotmt or 
quality of the several kinds of work, 
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and to direct alterations, does not 
give him authority to decide as to 
extra work done outside of the con¬ 
tract—O’Reilly v. Kerns, 62 Pa. 214. 
Decision as. to value of extra work 
see Infra S 871 g (2). 

6. Iowa.—^Bvans v. McConnell, 63 
N.W. 670, 68 N.W. 790, 99 Iowa 
326. 

9 C.J. p 849 notes 89, 90. 

7. Minn.—^Meyer v. Berlandl, 64 N. 
W. 937. 63 Minn. 59. 

9 C.J. p 850 note 91. 
a Conn.—^Beattie v. McMullen, 74 A. 

767. 82 fconn. 484. 

9 C.J. p 850 note 92. 

9. Minn.—^Klng v. Duluth, 80 N.W. 
874, 78 Minn. 165. 

N.T.—O’Brien v. New Tork, 36 N.B. 
823, 87 N.B. 466, 189 N.T. 643, 142 
N.T. 671. 

la Idaho.—^Utah Const. Co. v. Mo- 
nwee, 266 P. 1094, 46 Idaho 707. 



CONTBACTS 


17 C.J.S. ■ 


§ 371 

ever extra work may be decided on by the owner, the 
latter is under no obligation to allow the builder to 
do extra work, but may have such work done by 
third persons and it has been held that a pro¬ 
vision in the contract requiring the builder to do 
such extra work as the owner may direct does not 
require the owner to allow the builder to do extra 
work which he may desire done.^* 

h. Amount, Time, and Mode of Payment 

(1) In general 

(2) Estimates and certificates of archi¬ 

tects, etc. 

(3) Arbitration 

(1) In General 

Th* amount of the compenaatlon for extra work and 
materials la generally determined by the schedule of 
prices fixed by the contract, unless the extras are of a 
different character from those specified In the contract, 
and no price therefor Is agreed on, In which case their 
reasonable value may be recovered. The amount fixed 
or agreed on may be subject to deductions or set-offs. 
The time and mods of payment for alterations or addi¬ 


tions, In the absence of an agreement therefor, is gen¬ 
erally controlled by the provisions for payment of the 
original work. 

Where the extra work and materials furnished 
are of the same character as the work and mate¬ 
rials named in the contract, the general rule is that 
they are to be paid for according to the schedule of 
prices fixed by the contract ^3 Where, however, 
the work or change is such that it is impossible to 
trace the contract and say to what part of the work 
it is to be applied,!^ as where the extra work and 
materials are of a different character from those 
specified in the contract, and no price is agreed on 
for extra work, the rates named in the contract will 
not apply, and the party performing will be entitled 
to recover what they are reasonably worth and 
in determining such value a reasonable profit is to 
be added to the actual and reasonable cost.i6 The 
parties may, of course, expressly contract with re¬ 
gard to the amount of compensation for extra work 
and will be bound thereby,and the original con¬ 
tract may- fix the compensation to he paid for extra 
workjl® but where the contract specifies a certain 


11. U.S.—Ck>llln8 ▼. U..8., 84 CtCL 
294. 

9 C.J. P 863 note 32. 

Ifl. Ala.—Montgomery First Nat. 
Bank V. Fidelity, etc., Co., 40 So. 
415, 146 Ala. 336, 117 Ani,S.R. 45, 
5 Ii.KJL.N.8, 418, 8 AnmCos. 241. 
9 C.T. p 863 note 83. 

13. U.S.—St Josepk Loan & Trust 
Oo. V. Studebaker Corporation, C. 
CJtInd., 66 P.2d 161, certiorari de¬ 
nied 54 S.Ct 209, 290 U.S. 699, 78 
L-Bd. 601—Keystone Structural Co. 
V. Link-Belt Co., D.CPa., 265 F. 
820, affirmed. aOA, 270 F. 706— 
Crescent Plumbing & Heating Co. 
V. U. S., 80 Ct.Cl. 742. 

Fla^Moon v. Wilson, 180 So. 85, 
100 Fla. 791. 

Tex.—Stine Oil & Gas Co. v. Englisb, 
ClvApp., 186 S.W. 1009. 

9 dJ. P 850 note 98, p 910 nets 1. 
Cost of extras not to be segregated 
from cost of main woA 
Under a contract which contem¬ 
plates a certain addition to the m a in 
work specifically provided for, and 
which provides that the contractor Is 
to get the actual cost, plus certain 
fees in certain contingencies, fixing 
a price limit for the main work, and 
providing, when extras are ordered, 
the price limit is to be Increased by 
the amount thereof, and l-e<iulrlng a 
certain form of monthly accounting, 
and not requiring the alterations and 
sixtras to await the finishing of the 
wqrk, It Is not contemplated 
.practical to segregate the cost 
of main work from the <x>8t of 
the eoctras.—George A. Fuller Co. v. 

SL Corporation, 288 
N.tJB. 451. 186 Misc. 768. ] 


14 N.H.—Wheeden v. Fisk*. 60 N. 
H. 126. 

9 O.J. p 850 note 99. 

Oxading- sot Is oostxaet 
Under contisct to lay and grade 
streets for Incorporated property 
owners* association, contractor is 
not entitled to recover contract price 
for additional work In grading street 
not Included In contract, directed to 
be done by owner's president, but re¬ 
covery was limited to reasonable val¬ 
ue thereof.—Washbume v. Property 
Owners’ Co-op. Ass'n of Middlesex 
County, 206 N.T.S. 36, 209 App.DIv. 
865. affirmed 148 NJL 749, 240 N.T. 
663. 

15. U.S.—Childs V. Somerset & K 
B. Co., C.aMe„ 5 F.Cas.No.2,682, 
BrumCoLCas. 593. 

HL—Griffiths V. Sanitary DisL of 
Chicago, 174 Ill.App. 100. 

Ind,—Street v. Swain, 21 Ind. 208. 
La.—Davis v. Blauschlld, 6 La.App. 
487. 

Me.—Leventhal v. Lazarovltch, 142 
A 781, 127 Me. 222. 

N.T.—Keahott Bros, v. Blank, 292 N. 

Y.S. 267, 161 Misc. 874. 

Ohio.—^Moores Lime Co. v. National 
Chemical Co., 38 Ohls Clr.Ct 639. 
Tenn^Wrinkle v. Lajnie & Son, 9 
TennJLpp. 161, 

Tex.—Houston, etc., R. Co. v. Tren- 
tem, 68 Tex. 442—Mood v. Metho¬ 
dist Episcopal Church South, Civ. 
App., 289 S.W. 461, affirmed. Com. 
App., Mood V. Methodist Eplsco- 
ptd Church , South, of Cisco, 296 S. 
W. 606, modified on other grounds 
800 S.W. 30. 

Utah.—Wilson v. Salt Lake City, 174 
P: 847, 62 Utah 606. 
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Wla—Hammersberg v. Nelson 272 
N.W. 866, 224 Wla 403. 

9 C.J. p 860 note 1. 

16. U.S.—^Venable Conatr. Co. v. U. 
S., C.C.Ga., 114 P. 768—Murphy v. 
U. S., 13 CLCL 872. 

17. U.S.—U. S., for Use and Benefit 

of Pierce Steel Pile Corporation, v. 
I. B. Miller, Inc., aC.AN.T., 81 
F.2d 8. ’ 

Ind.—Street v. Swain, 21 Ind. 208. 
Minn.—Minneapolis League of Cath¬ 
olic Women v. Schafhausen, 202 N, 
W. 706, 162 Minn. 166. 

9 C.J. p 861 note 8. 

Written Older fixing price 

Where the specifications for a 
building provided that no extra work 
should be done except upon written 
order, which should Include the 
agreed cost of the work, and further 
provided thsjt, If required by emer¬ 
gency to proceed at once with extra 
work, the contractor should ren¬ 
der ail Itemized account of the la¬ 
bor and materials eXpbnded, upon 
which a profit of ten per cent should 
be allowed, the contractor was not 
entitled to ten per cent on the cost 
of extra work performed on writ¬ 
ten orders.—^Enils-Mylrole Lumber 
Co. V. St Luke's Hospital, 205 P. 
898, 119 Wash. 142. 

18. Ark.—Board of Improvement 
Com’rs of Sulphur Springs Light 
Improvement Dlst v. Galbraith, 
186 S.W. 474, 128 Ark. 619. 

Pa.—Boas v. City of Philadelphia, 84 
Pa.Super. 340. 

9 C.J. p 861 note 4 
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price for particular extra work it does not apply 
to extra work of a different character.^® 

Deductions and'offsets. As provided under some 
contracts, if the changes lessen the cost of the work 
the builder’s charges shall be decreased proportion¬ 
ately,‘2® but, if the alterations are made at the re¬ 
quest of the owner and without any agreement for 
a reduction from the agreed compensation, the 
builder is not obliged to allow a deduction, although 
the alterations lessen the cost of the entire work.®i 
Where by reason of the modification the builder 
takes and receives credit for the reasonable value 
of items thereby substituted for others, he is also 
chargeable with the reasonable value of the items 
thus omitted.®® 

Although the contractor has not fully performed 
the principal contract, it has been held that he may 
recover for extra work performed by him under an 
independent contract,®® unless perhaps the contract 
work has been done in such a negligent manner as 
to render the extra work valueless,®^ and that pay¬ 
ments on the original contract cannot be applied to 
his claim for extras.®® This ruling, however, is not 
extended to claims for extra work which are clear¬ 
ly founded on a separate contract,®® and is appar¬ 
ently contrary to the view taken by other courts 
which permit the deduction, from a claim for extra 
work, of the damages sustained by the owner 
through defective performance,®^ or which permit a 
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set-off of omitted work as against a bill for ex¬ 
tras.®* 

Time and mode of payment. In the absence of 
any agreement with regard to the time and mode of 
payment for partial alterations or additions, the 
time and mode of payment prescribed for the origi¬ 
nal work, if in their nature applicable to pajments 
for such alterations or changes, control the mode of 
payment for alterations or additions subsequently 
made.®® It has been held that in the absence of any 
provision with regard to the time when compensa¬ 
tion for extra work shall be due payment therefor 
is due when the extra work is done.*® 

(2)' Estimates and Certificates of Architects, 
Etc. 

A valuation of the extra work by the architect or 
engineer It not binding on the parties nor necessary to 
a recovery therefor, unless It Is required by the contract, 
in which cate It is a condition precedent to the builder's 
right to recover additional compensation, unless It Is 
waived. Such a valuation, If made In accordance with 
the provision therefor, It, In the absence of fraud or bad 
faith, generally concluelve on the parties. 

In the absence of a provision to that effect, a val¬ 
uation of the extra work by the architect or engi¬ 
neer is not binding on the parties nor necessary to 
a recovery therefor.*^ A provision, however, that 
the'value of all extra work shall be estimated by 
the architect or engineer and that payments shall 
be made only on his certificate is recognized as valid 
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Vd more ilika ipeolfled enm 

A Judgment for extra work for 
two thousand dollars for plaintiff, 
who agreed to build house for de¬ 
fendant costing not over ten thou¬ 
sand dollars, is- Improper, where 
plaintiff represented that changing 
material would oost but few hundred 
dollars more, a matter of which 
plaintiff was ignorant—Jackson v. 
Donald, 168 N.T.S. 801. 176 APP-Div. 
660. 

PzovlsloB for unforesse n work 

'Where contract to construct an el¬ 
evated railroad provided for furnish¬ 
ing of electridlT at a certain price 
during term of the contract, and 
work was not completed within the 
term electric current furnished aft¬ 
er Its expiration must be taken care 
of in the provisions for unforeseen 
wotfe, based on cost of the materials 
furnished, plus ten per cent—Boas v. 
City of Philadelphia^ 84 PaJSuper. 
840. 

wait or lunav ram hasis 
• Provisions in construction contract 
that contractor should not claim 
damages or anticipated profits be¬ 
cause of difference between quanti¬ 
ties actually done or materials ae* 
tnally delivered and estimated quan- 
tttles, “or . because of the. entire omis¬ 


sion of any of the quantities," ap¬ 
plied only to work which was to be 
done on a unit basis, not to work 
covered by lump-sum bids.—^Del Bal- 
80 Const Corporation v. City of New 
York, 300 N.Y.S. 1010, 252 App.Dlv. 
683. 

19. Ark.—Eauoher, Hodges & Co. v. 
Buckeye Cotton Oil Co^ 238 S.W. 
1, 162 Ark. 249. 

Oost Of forms for oonersts 
Under a contract entitling contrac¬ 
tor to a specified price per cubic 
yard In case additional concrete 
was needed, the specified price did 
not Include the cost of the forms. 
In view of other specifications fori 
"forms,” and in view of the impossi¬ 
bility of knowing in advance the 
number or kind of forms that would 
be called for.—Bau(fiier, Hodges & 
Co. v. Bu<^eye Cotton Oil Co., 288 
B.W. 1, 162 Ark. 249. 

9& U.S.—Conners v. U. S., C.C. 
Mass., 180 F. 609, affirmed 141 F. 
16, 72 C.CJL 272. 

9 C.J, p 851 note 6. 

21. Conn.—Brabazon v. Seymour, 42 
Conn. 661. 

N.Y.—Kingsley v. Brooklyn, 78 N.Y. 

200 . 

9 C.J. p 861 .note 6. 
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28. Mo.—Llndemann v. Dennis, 66 
Mo.App. 611. 

23. N.Y.—^Mitchell v. Dunmore Real¬ 
ty Co., 141 N.Y.S. 89, 156 App.Div. 
117, affirmed 107 NJB3. 1081, 218 
N.Y. 669. 

9 C.J. p 851 note 8. 

24 N.Y.—Gamsey v. Rhodes, 18 N. 
Y.8. 484, affirmed 84 N.E. 199, 138 
N.Y. 461, 

25. N.Y.—Woodward v. Fuller, 80 N. 
T. 812—Griffin v. Miner, 64 N.Y. 
Super. 46. 

26. N.Y.—Fox V. Fox, 186 N.Y.S. 
1078, 77 Mlsc. 100. 

27. Iowa.—^Kilboume v. Jennings, 40 
Iowa 473. 

2& U.S.—Smith V. U. a. 11 CtCl. 
70T. 

Cal.—Lowry v. Law, 160 P. 660. 27 
Cal.App. 483. 

29. IIL—^Mueller v, Rosen, 68 NffiL 
625, 179 m. 130, affirming 76 IIL 
App. 420, 

9 C.J. p 860 notes 96, 96. 

34 N.Y.—Gornsey v^ Rhodes, 18 N. 
Y.S. 484.. 

31. Pa.—Jaxsob v. Welsser, 56 A. 

1066 207 Fa. 484. 

9 CP. p 861 note II. 
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and binding, and such valuation or certificate is gen¬ 
erally a condition precedent to the builder^s right of 
recovery for such extra work,32 imless the owner 
waives such provision,33 or unless the architect or 
engineer acts wrongfully in estimating or refusing 
to estimate the value of the extra work,34 It has 
been held that the builder*s failure to procure such 
valuation does not defeat his right to recover in as- 
sumpsit35 

Conclusiveness, As a general rule, where the 
contract provides for the valuation of the extra 
work by the architect or engineer, his valuation is 
conclusive on the parties ;33 but the owner or build¬ 
er may attack such valuation for fraud or bad faith 
and show the true value of the work;37 and it has 
been held that the valuation is not binding on the 
builder where, vdthout his knowledge, the architect 
or engineer has guaranteed to the owner that the 
entire cost shall not exceed a certain sum,3 3 or 
where the changes ordered are materially different 
from the plans and specifications.38' 

(3) Arbitration 

Where the contract to provfdes, any dfspute as to 
the vahie of extra work must be submitted to arbitration 


as a condition to recovering for such work unless such 
requirement is excused or waived. 

A provision that in case of any dispute as to the 
value of extra work the matter shall be submitted to 
arbitration is binding on the parties,^® and the build¬ 
er cannot recover compensation therefor where he 
has made no offer or request to submit the question 
to arbitration,unless he shows a valid excuse for 
not doing so,43 as that the owner refuses payment 
and takes no steps or makes any demand or offer to 
submit the matter to arbitration,48 or unless there 
is a waiver of such requirement^* Where such dis¬ 
pute is properly submitted, the finding of the ar¬ 
bitrators is generally conclusive.*^ 

§ 372. Reimburseinent of Expenditures 

Except where the owner anumes. liability therefor, 
the builder It not entitled to relmburaement for expenses 
incidental to the performanoe of the contract; but he 
may recover expenses incurred by reason of the owner 
not* complying with the contract. 

Except to the extent that the owner either ex¬ 
pressly or impliedly assumes liability for expenses 
which are necessary and incidental to the perform¬ 
ance of the contract,*® the build.er is not entitled to 
reimbursement therefor,*^ particularly where the 


35. Tex.—Taub v, WoodrufC, 184 S. 
W. 760, 8S Tez.Clv.App. 437. 

9 GJ. p 861 note 17. 

33. Ind.—Slunk v. Kanzler. 68 N.E!. 
643..26 Ind.App. 106. 

9 C.J. p 852 note 18. 

34. Tex—Taub v. Woodruff, 184 S. 
W. 750, 68 TexCiv.App. 487. 

9 CJ. P 852 note 24. 

36. Ind.—Pulton County v. Gibson, 
63 N.E. 982, 158 Ind. 471. 

36. TJ.S.^North America K. Constr. 
Co. V. R. E. McMatb Surveylny Co., 
HL, lie p. 169, 54 c.aA. 27 . 

9 C.J. p 862 note 20. 

Bailroad oonstruotioii 
The estimates and dasslflcatlons 
made by the engineer with reference 
to work made necessary by a change 
In a part of the line, as authorized 
by the contract, and for which no 
claim for extra work is ever filed 
by the contractor, are conclusive 
against his right to recover extra 
compensation therefor, in the absence 
of a showing of fraud or mistake.— 
Coal & Iron R Co. v. Reherd, W.Va., 
204 P. 869, 123 GC-A. 156, certiorari 
denied 84 S.Ct 319. 231 IT.S. 745. 58 
L.Ed. 464. 

37. II.S.—Marks v. Korthem Pac. 
R Co., Wash,, 76 P. 941, 22 C.C.A. 
680. 

Neb.—Anderson v. ImhofE, 51 N.W. 

854. 34 Neb. 885. 

S OJ. p 862 note 21. 

38. Wash.—-Long v. Pierce County, 
61 P. 142. 22 Wash. 830. 


33. HI.—Cook County v. -Harms, 108 
Ill. 151. 

4a N.J.—Central Union Stock Tarda 
Co. V. Uvalde Asphalt Co., 87 A. 
235, 82 N.J.E<i. 246. 

9 GJ. p 852 note 25. 

41. Cal.—Gray v. Societe Francalse, 
etc., 63 P. 848, 131 CaJ. 566. 

9 GJ. p 853 note 26. 

48. N.T.—Oberlies v. BulUnger, 27 
N.T.S. 19, 75 Hun 248. 

9 C.J. p 863 notes 27. 28. 

43. N.T.—Yan Note v. Cook, 66 N.T. 

S. 1063, 55 App-Dlv. 66, affirmed 
64 N.B. 1126, 171 NiT. 659. 

44. U.S.—Schmulbach v. Caldwell, 
W.Va., 196 P. 16, 116 C.GA. 660. 

Kan.—Dolman v. Board-of Com'rs of 
Kingman County, 22$ P. 240, 116 
Kan. 201. 

9 C.J. p 853 note 30. 

46. S.G.—Bounds v. Aiken Mfg, Co., 
36 S.B. 714, 68 S.G 299. 

9 GJ. p 868 note 31. 

48. Mich.—^Murphy v. Northern SS. 

Co., 91 N.W. 142, 131 Mich. 120. 
N.T.—Weatinghouse-Church-Kerr Co. 
V. Long Island R Co., 141 N.T.S. 
644, 80 Mlso. 127, affirmed 145 N. 

T. S. 201, 160 App-Dlv. 200. 

9 C.J. p 863 note 37. 

Costs of ae^dant 

Where a contract for construction 
work for ten per cent of the actual 
costs Included disbursements and 
costs of accidents, the liability of 
defendant included, a Judgment re -1 
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cover.ed against plaintiff bjr an em¬ 
ployee injured through plalntlfTs 
negligence, less the amount paid by 
a casualty insurance company.— 
Westlnghouse, Church, Kerr & Co. v. 
Long Island R Co., 145 N.T.S. 201, 
160 App.Dlv. 200, afflrmjng 141 N.T. 
S. 644, 86 MiBC.Hep. 127. 

47. nL— Mathes y. Stewart, 249 Ill. 
App. 558. 

Mich.—Fisher Electric Co. v. Bath 
Iron Works, 74 N.W. 493, 116.Mich. 
293. 

9 GJ. p 854 note 38. 

AssnmpttosL of UaUUty for eszslsss- 
nsss as not oovming expensas 

-A provision whereby the contrac¬ 
tor assumes all responsibility for 
damages occurring > to an .adjoining 
building by any act.or omission of 
himself or employees do^s not ren¬ 
der him liable for the expense of un¬ 
derpinning an adjoining building.— 
Alta Planing Mill Co. v. Garland, 188 
P. 738, 187 Cal. 179. 

Under suboontraot 
Where subcontract provided that 
contractor was to have certificates 
received from employer cashed and 
was to be paid one hundred fifty dol¬ 
lars In consideration thereof, regard¬ 
less of the actual discount, the con¬ 
tractor was not entitled to recover 
additional items of discount which 
it had been required to pay; but 
where subcontract provided that con¬ 
tractor should pay for repairs, "all 
of which are now being made and 
supplied,** and that subcontractor 
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contract provides that the owner shall not assume 
any risk or bear any of the expense nor is he en¬ 
titled to reimbursement for a probable expense 
which, although covered by the contract, has not 
been incurred.'*^ Where, however, the parties so 
agree, the builder is entitled to reimbursement for 
expenses incurred pending negotiations for the prin¬ 


cipal contract;®® and he is also entitled to reim¬ 
bursement for reasonable expenses incurred by him 
because of the owner not complying with the con¬ 
tract,or which is incurred for supplies at times 
when it is not practicable to get them from the own- 

er.®2 


XL MODmOATION 


§ 373. Right to Modify 

a. In general 

b. Building and construction contracts 
a. In General 

Regardless of self*lmposed limitations, parties to an 


executory contract may, by mutual consent, modify It 
as to parties or terms and conditions. 

Parties to an unperformed contract may, by mu¬ 
tual consent, modify it by altering, excising, or add¬ 
ing provisions,®* regardless of self-imposed limita- 


vreuld pay two hundred and fifty dol¬ 
lars as reimbursement, unauthorized 
repairs made subseuuently and 
charged to contractor were not cov^ 
ered by the two hundred and fifty 
dollars and should be accounted lor. 
—Blodgett Const Co. v. Board of 
Com’rs Caddo Levee Dlst, So. 281, 
153 La. 623. 

46. Mich.—Murphy v. Northern SS. 
Co., 91 N.W. 142. 181 Mich. 120. 

40. WaTi, — Gordon v. Mllott 186 P. 
660. 90 Ean. 484. 

' sa T7.S.—Long Beach Estates v. 
New Jersey Terminal Dock, etc., 
Co., N.T., 196 P. 260, 116 GCA. 282. 

51. Ky.—Illinois Cent B. Co. v. 
Manlon, 67 S.W. 40, 118 Ky. 7, 28 
K 7 .L. 2267, lOl Am.S.B. 345. 
W.Va.—Berry v. Huntington Masonic 
Temple Ass’n. 93 S.E. 865, 80 W.Ya. 
342. 

Cost of dzawlngi 

Contractor’s liability to engineer 
for drawings which he was reauired 
to famish under contract is proper 
item of recovery In action against 
owner for wrongful prevention of 
performance, even though some of 
drawings were disapproved by archi¬ 
tect—Berry V. Huntington Masonic 
Temple Ass’n, supra. 

SnpplTlng snitahle matszlal 
Where plaintift contracted to Im¬ 
prove the roadbed of .a railway com¬ 
pany, and land furnished by it un¬ 
der an agreement to furnish "land 
necessary for borrow pits" was not 
practicable for the work, plaintiff 
Is entitled to recover money expend¬ 
ed by him In procuring other land 
for that purpose, unless the land 
was reasonably accessible, and plain¬ 
tiff made the change merely for his 
oVn convenlenca—^Illinois Cent R. 
Oo. V. Manlon, 87 S.W. 40, 118 Ky. 
7, 28 Ky.L. 2267, 101 Am-S-R. 846. 

As between the contractor and a 
snboontractor, the latter, observing, 
before taking the subcontract, that 


the two sets of specifications fur¬ 
nished are conflicting, has a right to 
rely on the order of the contractor 
to follow one set &ud Is entitled to 
recover from the contractor any ex¬ 
pense or loss whl(di results from an 
ensuing disputa—Weiflenbach v. 

Smith, 166 P. 618, 97 Wash. 391. 
Recovery of additional expense see 
supra i 871 c. 

69. HL—Schneider v. Neubert 226 
IUA.PP. 8A 
Chisoline for «igina 
A building contractor who is to 
be paid the total net cost of labor 
and materials plus a percentage 
thereof is entitled to be compensated 
for gasoline purchased to operate 
an engine used during the course 
of construction where the amount Is 
fair and reasonable, and is purchas¬ 
ed to keep the engine In operation 
and save time, even though It was 
agreed that the owners should fur¬ 
nish It from their garage, which was 
located at a distance and not con¬ 
venient of acces8.~^chnelder v. Neu¬ 
bert, supra. 

53. U.S.^-Columhia Pictures C3orpo- 
I ' ration v. Lawton-Byme-Bruner 
Tns, Agency Co., CC-A-Mo., 73 7> 
2d 18—Jonesboro-Nettleton Road 
Improvement Dlst. v. .Klyce, C.C.A. 

I Ark., 16 F.2d 918, 919. Quoting Car¬ 
pus Jtuls. 

Ala.—Williams v. Hargett, 116 So. 
126, 217 Ala. 280—a T. Gray & 
Sons v. Satuloff Bros., 105 Bo. 666, 
218 Ala. 526—Benton Mercantile 
Co, V. Owensboro Wagon Co., 91 
So. 784, 207 Ala. 49—Sunny South 
Grain Co. v. National Feed Co., 101 
So. 642, 20 Ala.App. 146, certio¬ 
rari, denied Ex parte Sunny South 
Grain Co., 101 So. 646, 211 Ala. 
667—Warley Fruit & Produce Co. 
V. Louisville & N. R. Co., 84 So. 
811, 17 Ala.App. 263. 

Ark,—Afflick v. Lambert, 60 S.W.2d 
178, 187 Ark. 416—Scottish Union 
& National Ins. Co. v. Wilson, 391 

857 


S.W.2d 303, 183 Ark. 860—First 
Nat. Bank v. Tate, 13 S.W.2d 687, 
178 Ark. 1098—Elkins v. Town of 
Allcevllle, Ala., 279 aW. 379, 170 
Ark. 196. 

Idaho.—Smith v. Washburn-WUson 
Seed Co., 34 P.2d 969. 970, 54 Idaho 
660, citing Corpus Jtuls. 

Ind.—Commercial Acceptance Co. v. 
Walton, 176 N.R 244, 83 Ind.App. 
186. 

Iowa.—Collins v. Gard, 276 N.W. 392, 
denying rehearing 274 N.W. 11. 
Kan.—Clover v. Bankers’ Life Co., 
232 P. 1068, 1069, 117 Kan. 688, 
Quoting Corpus Juris. 

Ky.—Wilson v. Adath Israel Chari¬ 
table & Educational Ass’n’s Agent, 
89 B.W.2d 318, 262 Ky. 66—W. H. 
Simmons & Co. v. Price’s Adm’r, 38 

S. W.2d 6, 238 Ky. 332—Continental 
Ins. Co. of City of New York v. 
Simpson, 294 S.W. 1048, 220 Ky. 
167. 

Md.—Hercules Powder Co. v. Har¬ 
ry T. Campbell Sons Co., 144 A. 
510, 156 Md. 346, 62 A-L.R. 1497. 
Mass.—Commonwealth Inv. Co. v. 
Fellsway Motor Mart, 1 N.E.2d 201 
—Devlin V. NewfeU, 176 N.EL 647, 
276 Mass. 279. 

Mo.—Mt. Vernon Car Mfg. Co. v. 
Hirsch Rolling MIU Co., 227 S.W. 
67, 285 Mo. 669—Shaffner v. Moore 
Shoe Co., App., 36 S.W.2d 936. 
Nev.—Patterson v. Condos, 28 P.2d 
499, 600, 66 Nev. 134, citing Corpus 
juris. 

N.J.—Dieckman V. Walser, 168 A. 
682, 114 N.J.EQ. 382, affirming 163 
A. 284, 112 N.J.EQ. 46. 

N.T.—^Martin v. Peyton, 168 N.B. 77, 
246 N.Y. 213, affirming 220 N.T.S. 
29, 219 APP.D1V. 297—Knight v. 
Kitchin, 261 N.T.a 809, 237 App. 
Div. 506—^Lockwood v. Emhalmers’ 
Supply Co., 261 N.T.S. 321, 233 App. 
Div. 189—^Peabody v. Interborough 
Rapid Transit Co., 209 N.T.S. 880. 
212 App.Div. 602, modifying 202 N. 

T. S. 287. 121 Mlsc. 647—Vldvard v. 
Cushman, 86 Hun 18—^Brudk v. 
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tions,®^ as the power to modify or alter cannot be 
controlled or fettered by any stipulation to the con¬ 
trary in the original contract.®^ However, the law 
does not countenance a change in the contractual 
status which would result in unfair advantage to 
one or impose an undue burden on the other,and 
the modifications must not maJke it illegal or viola¬ 
tive of public policy.®^ The contract may in itself 
contam a provision for modification but a pro¬ 
vision for modification by mutual agreement will not 
permit the court to make a new contract for the 
parties in case they are unable to agree.®^ A third 
person may be substituted in the place of a party 
to a contract with the consent of both the original 
parties,or the terms and conditions may be 
changed,*^ or the time for performance may be en¬ 
larged by a new agreement,or a wholly different 
contract may be substituted.*^ There is no right 
in the holder of a contract, negotiable or otherwise, 


to rewrite it or to insert omitted provisions, ex¬ 
cept where the signer by leaving a blank obviously 
delivers it with such intention.** 

After performance or breach. After a contract 
has been broken, there is nothing to prevent the par¬ 
ties from entering into a new contract involving 
part or all of the same subject matter;** but after 
performance, new terms cannot be engrafted on the 
contract.*® 

Contract for benefit of third person. After the 
third party has acted on the offer or terms of a con¬ 
tract made for his benefit, the original parties to the 
contract cannot change or modify the proyisions 
without the consent and agreement of the benefici¬ 
ary or third party,*‘^ and it has been held that it 
cannot be modified without his consent, regardless 
of whether or not he has any knowledge of the 
original contract** However, the person for whose 


Lant, fit N.T.S. 728, 129 Misc., 
768. 

Pa.—Friday v. Regent Improvement 
Co., 199 A. 914, 918, 880 Pa. 481, 
citing Ooxpna SvAm —^Roliert Grace 
Contracting Co. v, Norfolk & W. 
By. Co„ 102 A. 956, 269 Pa. 241. 
fiLC.—Pass V. Atlantic Life Ins. Co., 
89 S.1L 668, 105 S.a 107. 

Term.—Cooperative Stores Co. v. 
XTnlted States Fidelity & Guaran¬ 
ty COn 196 S.W. 177, 137 Tenn. 
609—American Fruit Growers v. 
.Hawklnson, 106 S.W.2d 664i 21 
TennApp. 127. 

Tex.—^Hogaa v. W. H. Norris Lum¬ 
ber Co., Clv.App., 90 S.W.2d 685— 
Worth Petroleum Co. v. Callihan, 
dwApp., 82 S,W.2d 1060, 1061, 
quoting Ooipos laxla—Hammonds 
v. Flewellen, Clv-App., 48 S.W.2d 
813—Odom v. Perry, Clv.App., 86 
S.W.2d 612—N. Nlgro & Co. v. 
Globe Fruit Co., OvJtpp., 298 S.W. 
805, 806, citing Ooj^iu JUiis— 
Kelsey v. Blackman, Clv.App., 293 
S.W. 199—Pierce v. Allen, Civ.App., 
278 S.W. 453, 466, citing Corpus Jo- 
xis—George W. Baker St Sons v. 
Lovom, ClvJ^p., 262 S.W. 608. 
Vt—HIU V. Scott, 143 A. 276, 101 Vt. 
866. 

Wash-—Pierce County v. Washington 
Nav. Co., 27 P.2d 669, 176 Wash. 
344—Chapin v. American Can Co., 
222 P. 882, 128 Wash. 316. 

W.Va.—OTParrell v, Virginia Public 
Servioe Co., 177 SJL 804, 806, cit¬ 
ing Ooipui Joila. 

12 aj. p 689 note 85. 

ObeaeteiudTe with power to. nuke 
The power to modify a contract 
iff ifwatensive with the power to en- 
tte into it in the first instance and 
Is ah Incident of contractual capac¬ 
ity,' , ■ ■' 

Ky.—’Vlhaird v. Bodkin’s Adm’x, 72 
S.W.2d 70T, 264 Ky. 84L 


Tex—BCogan v. W. EC. Norris Lum¬ 
ber Co., ClvApp., 90 S.W.2d 585. 

SA Iowa.—Webster County Buick 
Co. y. Nebraska Buick Automobile 
Co.. 249 N.W. 203, 216 Iowa 485. 

Mass.—^Blair v. National Reserve 
Ins. Co., 199 N.E. 337. 

N.T.—Knight v. Kitchln, 261 N.T.S. 
809, 237 App.DIv. 506. 

Tex—Rhoads Drilling Co. v. Allred, 
70 S.W.2d 676, 123 Tex 229. 

65. TJ.S.—Wiener v. Compagnle Gen¬ 
erals Transatlantlque, C.C.A.N.T., 
61 P.2d 893, reversing, D.a, 56 F. 
2d 262. { 

Ky.—Continental Ins. Co. of City of 
New York v. Simpson, 294 S.W. 
1048, 220 Ky. 167. 

66L N.Y.—166 Broadway Realty Cor¬ 
poration V. Weber & Hellbroner, 
266 N.Y.S. 806, 143 Misc. 672. 

67. 17.8.—Joneeboro-Nettleton Road 
Improvement Dist v. Klyce, aCJL 
Ark.. 16 F.2d 918, 919, quoting 
Corpus Jhzls. 

N.J. — Troth V. MlllvUle Bottle 
Works. 98 A. 436, 89 N.J.Law 219. 

N.Y.—Knight v. Kitchln, 261 N.Y.S. 
809, 287 App.Diy. 506. 

Pa..—Friday v. Regent Improvement 
Co., 199 A. 914. 330 Pa. 481. 

Wash.—Debentures, Ina v. Zech, 78 
P.2d 1814, 1818, citing Ooxpna Jtu 
xla. 

68. N.J.—Stuart & Wood v. Pali¬ 
sades Property & Operating Corpo¬ 
ration, 157 A. 669. 109 N.J.Eq. 401. 

13 C.J. p 690 note 87. 

68. La.—TTnlted States Fruit Co. v. 
liOulsiana Petroleum Co., ^8 So. 
968, 116 La. 181. 

an. Ala.—Baker v. Green, 84 So. 646, 
17 Ala.App. 290. 

Ark.—Columbia School Supply Co. v. 

I Calico Rock Special School Dist, 

I 248 S.W. 665, 158 Ark. 640. ^ 
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Md.—^Wllllanos v. Maryland Glass 
Corporation, 106 A. 765, 134 Md. 
820. 

Mich.—Lee v. Lee, 166 N.W. 656, 199 
Mich. 508. 

18 C.J. p 590 note 89. 

a. Vt.—Hill V. Scott, 148 A. 276, 
101 Vt 366. 

Taonns not changed 
CaL—^Burrows v. Petroleum Develop¬ 
ment Co., 184 P. 6, 131 CaL 253. 

es. Ark.—^Elkins v. Town of Alice- 
vllle, Ala., 279 S.W. 379, 170 Ark. 
196. 

Ga.—Gude v. K. J. Bailey Co., .61 S. 

E. 135, 4 Ga.App. 226. 

Mass.—Commonwealth Inv. Co. v. 
FeUsway Motor Mart, 1 N.E.2d 
201 . 

63. Ark.—First Nat Bank v. Tate, 
18 B.W.2d 687, 178 Ark. 1098. 

Mo.—Rice V. Provident Life & Acci¬ 
dent Ins. Co., App., 102 S.W.2d 
147. 

64. IlL—Workman v. Workman, 168 
DLApp. 627. 

66. Miss.—Rothenberg v. Packard. 
62 So. 458, 97 Miss. 428, AnmCas. 
1914B L 

6& Ala-—Warley Fruit St Produce 
Co. V. Louisville & N. R. Co., 84 So. 
811, 17 Aia.App. 268. 

Ky.—Sternberg Dredging Co. v. Bon- 
durant’s Ex’r, 4 S.W.2d 686, 223 
Ky. 668. 

67. Ga.—^Llner v. Travelers Ins, Co., 
180 S.E. 888, 885, 60 GaJlpp. 648. 
citing Corpus Juris. 

OkL—^Donaldson & Yahn v. Benight 
232 P. 116, 106 OkL 108. 

68. WIs.—Panning v. Murphy, 106 
N.W. 1066, 126 Wlff. 688. 110 Am. 
S.R. 946, 4 L.RJL,N.3., 666, 6 Ann. 
Caa 486. 
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benefit the contract is made may, after accepting it, 
stipulate for a change in terms.®9 

Invalid contract. Where a contract is invalid 
because not executed pursuant to proper authority, 
an alleged modification which occurred at the same 
time is likewise invalid.^0 

b. Building and Oonstruction Contracts 

By mutual consent, tha parties to a building and 
construction contract may authorize or require deviations 
and departures therefrom. 

The foregoing rules, as to alteration or modifica¬ 
tion of contracts by mutual consent, have been ap¬ 
plied to building and construction contracts.^! Thus 
the contractor and the owner may, by subsequent 
agreement, modify the original contract and author¬ 
ize or require deviations and departures there¬ 
from an(j the new agreement either expressly or 
impliedly may waive any right either would other¬ 
wise have had but, in the absence of any provi¬ 
sion therefor in the contract, the owner has no right 
to demand that the contractor shall permit modifi¬ 
cations and alterations of the agreement and of 
course, on the other hand, the contractor is not jus¬ 
tified without the consent of the owner, express or 


§ 374 

implied, in departing from the requirements of the 
contract.^5 Building contracts, however, frequent¬ 
ly expressly provide that the owner shall have pow¬ 
er to make alterations and modifications and to re¬ 
quire the contractor to assent to such alterations 
and modifications but the owner has such power 
only to the extent that he is authorized to do so by* 

the contract.77 

Nature of modification. The modification may 
be with respect to the parties,*^® without an assign¬ 
ment of the contract,*^® or as to the terms and con¬ 
ditions of the contract.®® 

§ 374. Sufficiency of Modifying Agreement 

While a proviiion in the contract aa to the method 
of change It not exclusive of other methods of modifica¬ 
tion, the new agreement mutt have all the requisites of 
a valid and enforceable contract, and mere Indefinite 
expressions are not sufficient. 

While a provision in the contract as to the meth¬ 
od of change is not exclusive of other methods of 
modification,®! as the parlies may waive such pro¬ 
vision,®® the new agreement must have all the req¬ 
uisites of a valid and enforceable agreement or it 
will not be binding.®® While no particular form 


es. Tex.—Meyer v. Walker-Smith 
Grocer CJo., 127 S.W, 1118, 60 Tex 
CivJtPP. 462. 

TOl Ark. —• Dlerks Special School 
Dlst v. Van Dyke, 287 S.W. 428,! 
152 Ark. 27. 

71. Conn,—Frederick Raff Co. v. 
Murphy, 147 A. 709, 110 Conn. 234 
—Barlow Bros. v. Lunny, 128 A. 
116, 102 Conn. 162. 

Idaho.—Utah Const Co. v. Mcllwee, 
266 P. 1094, 46 Idaho 707. 

Mo.—Kennedy v. Bowlins’, 4 S.W.2d 
438. 819 Mo. 401. 

Tex—Pierce v. Allen, Civ.Aj?p., 278 
S.W. 468, 465, unoting Ooxinxs Fo- 
zls. 

Va.—Warren v. Goodrich, 112 S.B1 
687, 695, 188 Va. 866, citing Cor¬ 
pus JIdIi. 

Wyo.—Snowball v. Maney Bros. & 
Co.. 270 P. 167, 171, 89 Wyo. 84. 
61 A.L.H. 199, citing Corpus JUzls. 
8 C.3. p 717 notes 86, 87. j 

Azhltzaxy refusal 

Structural steel contractor may I 
be entitled to extension of time un¬ 
der a provision for such extension 
as may mutually be agreed on In 
case of delay caused by the owner’ 
and agreed additional' compensation 
for completion on time noWltbstand- 
ing owners’ arbitrary refusal of ex¬ 
tension.—Virginia Bridge St Iron Co. 
v. Camp^ C.CtA.Pleu,. 11 P.2d 689, re¬ 
versing. D.C.. 298 P. 610. 

71 N.H. — N. B. Redlon.Co. v. 
Franklin Square Corporation, 197 
A. 829, affirming 196 A. 848. 


K.J.— Rlzzolo V. Poysher, 99 A. 890, 
89 N.J.Iiaw 618. 

Tex—Pierce v. Allen, Civ-Aipp., 278 
S.W. 453, 465. quoting Corpus Ju¬ 
ris. 

Va.—Warren v. Goodrich, 112 S.B. 

687, 188 Va. 366. 

9 C.J. p 717 note 88. 

71 U.S.—Virginia Bridge & Iron Co. 

V. Camp, D.C.Pla., 298 F. 510. 

Minn.—^Farmers State Bank of Wau- 
bun V. Anderson, 268 N.W. 443, 
195 Minn. 476. 

Mont—Lelgland v. Bundle Land & 
Abstract Co., 208 P. 1075, 64 Mont. 
164. 

9 C, J. p 717 note. 90. 

74i. Tex—^Lane'V. Warren, 115 S.W. 

’903, 63 TexCiv.App. 122. 

9 CJ. p 718 note 91. 

T5. T^—Llnch v. Paris Lumber, 
etc., Co„ 14 S.W. 701. 

71 Mont-Lelgland v. Bundle Land 
Sc Abstract Co., >208 P. 1075, 64 
Mont 164. 

9 CJ. p 718 note 93. 

77. N.tI—N ational Contracting Co. 

. V. Hudson River Water Power Co., 
84 N.B. 966, 192 N.T. 209, revers¬ 
ing 108 N.T.S. 641, 118 App.Div. 
666 . 

9 C.J. p 718 note 94. 

Ho power -to abrogate oontxaot 
Power to change contract did not 
give building owner right to abro¬ 
gate it but entitled owner to make 
I reasonable changes •making work 
I satisfactory. — Dahlstrom Metallic j 
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Door Co. V. Bvatt Const Co., 152 N. 

E. 715, 266 Mass. 404. 

7& N.T.—Tavs v. Wyckoffi 296 N.Y. 
S. 896, 261 App.Div. 464. 

8 C.J. p 721 note 21. 

79. Mass.—^Plunger EL Co. v. Day, 
68 N.E. 16, 184 Mass. 130. 

9 C.J. p 721 note 22. 

80. R.r.—^Argentlerl v. P. B. Hard¬ 
ing Const. Co., 99 A. 1022. 

9 C.J. p 721 note 23. 

81. Mass.—^Manufacturers’ Finance 
Co. V. Rockwell, 180 N.E. 224, 278 
Mass. 602. 

88. Minn.—^Michaud v. MacGregor, 
63 N.W. 479, 61 Minn. 198. 

83. Iowa. — Hueston v. Pointer 
Brewing Co., 269 N.W. 754, 766,' 
222 Iowa 630, citing Corpus Juris 
— Commercial Nat. Bank of 
Charles City v. May, 174 N.W. 646, 
187 Iowa 888. 

La.—Lawrence v. L. L. Davidson 
Lumber & Veneer Co., 108 So. 308, 
161 La. 111. 

Mo.—Swiimey v. Continental Bldg. 
Co., 102 S.W.2d 111. 

N.T.—Lockwood v. Bmbalmers* Sup¬ 
ply Co., 261 N.T.S. 821, 288 App.Div. 
189—In re Laird's Estate, 268 N.T. 
S. 221, 144 Misc. 176, affirmed L 
Tanenbaum Son Sc Co. v, Laird, 257 
N.T.S. 919, 286 App.Div. 668. 

OkL—Anderson v. Reed, 270 P. 864, 
183 Okl. 28—Continental Supply Co. 
V. Levy, 247 P. 967, 121 Okl, 182. 

I Tex—Panhandle Refining Co. v. Ben- 

I nett. ClvApp., 18 S.W.2d 983. 
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IS required, mere indefinite expressions cannot con¬ 
stitute a modification,** nor can mere negotiation! 
for. a variance in the terms of the contract,** al 
though an extension of the time for performance 
may be made with less formality than is required 
for an original contract.** The question of modifi¬ 
cation depends primarily on the intention of the 
parties.*'^ So, where parties, after signing a con¬ 
tract, and at the same interview, merely talk it over 
and attempt to explain and construe it without any 
intent to modify it or to make a change, no new 
contract is made.** A mere restatement of the 
terms of an existing contract is not a new con¬ 
tract,** and subsequent contracts between the par¬ 
ties do not in themselves show a modification of 
existing ones.*® A modification will be inferred 
from the taking of a note containing an absolute 


promise to pay’different from the terms of the con- 
tracL*^ 

A modification made subject to a condition is of 
no effect where the condition never occurred.** 

Renewal contracts which merely continue the pro¬ 
visions in existing contracts in force may depend 
on such contracts for the requisite elements of mu¬ 
tuality and certainty.** 

§ 375. — Mutual Assent 

While one party to a contract cannot alter Ita term* 
without the assent of the other parties, the fact of 
agreement may be implied from a course of conduct in 
accordance with Its existence. 

Modification must be made by the contracting par¬ 
ties or someone duly authorized to modify,** and 
one party to a contract cannot alter its terms with¬ 
out the assent of the other parties ;** the minds of 


Wash.—Sharfcey v. Cornell, 270 P. 
298, 149 Wash. 102. 

W.Va.—^Parkersburg & Marietta Sand 
Co. ▼. Smith, 85 S.B. 616, 76 W.Va. 
246. 

18 OJ. p 590 note 95. 
netteis 

Parties to contract may modify or 
waive rights under it and engraft 
new terms on it hy letters. 

Art—Elkins v. Town of Allcevllle, 
Ala., 279 S.W. 879, 170 Ark. 196. 
Pa.—McDonald Const Co. V. QIU, 132 
A. 368, 285 Fa. 805. 

Kodlfloatlon durem from novatUmi 
which Imports a substitution of a 
substantially new engagement from 
the old one.—^Abbott L.D. See the 
aJ.S. tiUe Novation S 1. also 46 CJ. 
p 578 note 1. 

81 Iowa.—^Hueston v. Pointer Brew¬ 
ing Co., 269 N.W. 764, 766, 222 Iowa 
630, citing Corpus Jhxls. 

13 C.J. p 590 note 96. 

Statement to third person 
Contract to do work Is not modi¬ 
fied by contractor thereafter stating 
to third person that he would do It 
for less than stipulated, this not 
being reported to the other party, 
and the parties thereafter treating 
the original contract as in force.— 
McWilliams v. Drainage Dlst No. 19. 
OaldweU County. 224 S.W. 85, 204 
Mo.App. 287. 

SB. U.S.—The Sappho, D.GS.a, 89 

F. 866. 

DeL—Josloff V. Falboum, 125 A. 849, 
2 W.WHarr. 483. 

Iowa.—Hueston v. Pointer Brewing 
Co., 269 N.W. 754, 766, 222 Iowa 
630. citing Corpus Juris. 

N.T.—^Lockwood v. Embalmers’ Sup¬ 
ply Co., 251 N.T.S. 821, 283 App. 
Dlv. 189. 

81 Ky.—Haimon v. Bodkin’s Adm’x, 
86 B.W.2d 647, 260 Ky. 694. 


Daflalte extension 

(1) It has been held that an ex¬ 
tension of time for payment must he 
for a definite period to become bind¬ 
ing.—International Shoe Co. V. Kauf¬ 
man. Tex,av.App., 270 S.W. 1109. 

(2) However, it has been held that 
an extension hf time for perform¬ 
ance, where not *viTig a definite time 
limit constitutes an extension for a 
reasonable time.—^Deffur v. Tansey.i 
139 A. 431. 5 N.J.Misc. 1040, affirmed 
149 A. 893, 106 N.J.Law 286. 

Aooeptanoe of interest in advance 
is not sufficient In Itself to constitute 
an agreement to extend the time of 
payment — Ross v, Vadeboncoeur, 
Mass., 11 N.E.2d 430. 

87. Ala.—Commercial Credit Co. v. 
Perkins, 184 So. 178, 179, 236 Ala. 
616, citing Corpus Jiuls. 

Iowa.—^Hueston v. Pointer Brewing 
Co., 269 N.W. 764, 756, Citing Cor¬ 
pus Jhrls. 

Minn.—Mulcahy v. Dieudonne, 116 N. 

W. 686, 108 Minn. 362. 

Mo.—^Mt Vernon Car Mfg. Co.'v. 
Hlrsch RolUng MiU Co., 227 S.W. 
67, 74, '285 Mo. 669, citing Corpus 
Juris. 

88. Mo.—^Davls v. Scovem, 32 S.W. 
986, 180 Mo. 808. 

13 C.J. p 590 note 99. 

Written mamocandum which 
amounts mer^ to a precWntlonaxy, 
statement of the true meaning of 
the contract as understood by the 
parties is not a modification of the 
original contract—House Wrecking 
Co. V. Sonkan, 133 S.W. 366, 162 Mo. 
App. 458—9 CJr. p 719 note 6. 

89. D.C.—Landvoigt v. Paul, 27 App. 
D.C. 428. 

9a XJ.S.—Wiener v. Compagnle Gen- 
erale Trausatlantlque, C.C.A-N.T., 
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61 P.2d 898, reversing, D.G, 55 P. 
2d 252. 

13 CJ. p 690 note 2. 

91. N.T.—Walker v. MUlaPd, 29 N. 
T. 376. 

9a Pa.—Diggs V. Taylor & Co., 198 
A. 61, 329 Pa. 885. 

93. Ky.—Frankfort etc., R. Co. v. 
Jackson, 166 S.W. 163, 168 Ky. 
684. 

94 Ala. — Mogul Wagon Co. v. 
Shotts. 98 So. 219, 18 AlaJtpp. 528. 

95. Ala. — Mogul Wagon Co. v. 
Shotts, supra. 

Ark.—^Taylor v. Jonesboro Trust Co., 
39 S.W.2d 326, 188 Ark. 903—Scot¬ 
tish Union ft National Ins. Co. v. 
Wilson, 39 S.W.2d 308, 183 Ark. 
860. 

Cat—Newhall Land ft Farming Co. 
V. Hogue-Kellogg Co., 204 P. 662, 
66 Cal.App. 90. 

Colo.—Dawe v. Hoskins, 288 P. 60, 
77 Colo. 601. 

Conn.—Trowbridge v. Jefferson Auto 
Co., 108 A 843, 92 Conn. 569. 
DeL—Josloff V. Falboum, 126 A 849, 
2 W.W.Harr. 433. 

Idaho.—Smith v. Washbum-Wilson 
Seed Co., 84 P.2d 969, 970, 64 Idalio 
659, quoting Corpus Juris. 

HL—American Mexican Refining Co. 
V. Wetzel, 264 HLApp. 220, re¬ 
versed on other grounds 183 N.1L 
693, 850 la 676. 

Iowa.—Hueston v. Pointer Brewing 
Co., 269 N.W. 764, 766, 222 Iowa 
630, citing Corpus Juris—Heggen 
V. Clover Leaf Coal ft Mining Co.. 
263 N.W. 140, 141, 217 Iowa 826, 
citing Corpus Juris. 

La.—Alexandria ft W. By. Co. v. 
Long Pine Lumber Co. of Louisi¬ 
ana, 98 So. 199, 162 La. 399. 

N.J.—^Hunt V. Qorenberg, 166 A 881, 
9 N.J.M1BC. 468. 

Pa.—Friday v. Regent Improvement 
Co., 199 A 914, 830 Pa. 481— 
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the parties must meet as to the proposed modifica¬ 
tion hence a stranger cannot become a party to 
a contract without the consent of all the existing 
parties.®'^ The fact of agreement may be implied 
from a course of conduct in accordance with its 
existence.®® So, assent may be implied from acts 
of one part}' in accordance with the terms of a 
change proposed by the other;®® and assent to new 
terms of performance, even if invalid as a con¬ 
tract, will serve as an estoppel excusing what oth¬ 
erwise would be a default.^ However, it is not suE- 
cient to show an ambiguous course of dealing from 
which one party might reasonably infer that the 
original contract was still in force, and the other 
that it had been changed,® although a promise to 
ratify acts done under the contract may amount to 
an assent to modification.® 

Tripartite agreement. The terms of a tripartite 


agreement cannot be modified to the detriment of 
one of the parties by the other two without his con¬ 
sent* 

§ 376. -Consideration 

a. Necessity 

b. Suficien(y 

ft. Necessity 

While consideration Is necessary to support a modifi¬ 
cation of a contract, a new consideration has been held 
unnecessary, at least where the contract is executory or 
the modification merely explanatory, and an executed 
modified agreement will not be disturbed for want of con¬ 
sideration. 

A modification of a contract bdi^ a new con¬ 
tract as shown infra § 379, a consideration is nec¬ 
essary to support the new agreement,® as, for ex¬ 
ample, where it is to extend the time for perform- 


Clarkson v. Crawford. 132 A. 850. 
286 Pa. 299. 

Tenn.—Cronbach v. Jatna Life Ins, 
Co., 284 S.W. 72, 153 Tenn. 362. 
Wls.—Thomsen v. Olson. 262 N.W. 

601, 219 Wis. 145. 

13 C.J. p 691 note 6. 

SnbsoxiptioiL oontests 

(1) Notice requiring subscription 
reports In second period of newspa¬ 
per circulation campaign to be sub¬ 
mitted before fixed date to receive 
designated credit Is not material 
change of original contract so as to 
require contestant’s acceptance 
thereof, where period ended on such 
date.—Holt v. Wilson, Ter.Clv.App., 
55 S.W.2d 680. 

(2) Where printed rules of news¬ 
paper subscription contest, promoted 
by defendant’s newspaper published 
in small city, provided that they 
might be amend^ it was held that 
notice of change in rules published 
in newspaper was not binding on 
contestant not reading it personal 
notice being required: and, where 
checks turned In by contestant In 
newspaper subscription contest were 
cashed by defendant newspaper and 
proceeds retained, defendant could 
not complain of noncompliance with 
rule of which contestant had no no-1 
tice published In last stages of con¬ 
test. requiring payment of subscrip¬ 
tions in cash or certified checks.— 
Long V. Chronicle Pub. Co., 228 F. 
873, 68 Cal.App. 171. 

8& Ark.—Afflick v. Lambert, 60 B. 
W.2d 176, 187 Ark. 416—Scottish 
Union & National Ins. Co. v. Wil¬ 
son, 39 S.W.2d 303, 183 Ark. 860. 
Del—JoslofC V. Falboum, 126 A 249, 

2 W.W.Harr. 488. 

Oa.—Jones v. lAwman, 194 SJl. 416, 
56 Ga.App. 764, ■ transferred 190 S. 
B. 607, 184 Ga. 26—Ball v. Foun¬ 


dation Co.. 103 S.E. 422, 25 GaApp. 
126. 

Idaho.—Smith v. Washbum-Wilson 
Seed Co., 84 P.2d 969, 970, 54 Idaho 
669, quoting Corpus Juris. 

Iowa.—Hueston v. Pointer Brewing 
Co., 269 N.W. 764, 766. 222 Iowa 
630, citing Corpus Juris—Heggen 
V. Clover Leaf Coal & Mining’Co., 
253 N.W. 140, 141, 217 Iowa 820, 
citing Corpus Juris — Hawkeye 
Clay Works v. Globe & Rutgers 
Fire Ins. Co., 211 N.W. 860, 202 
Iowa 1270. 

Tex.—Southern Travelers’ Ass’n v, 
Wright, ConuApp., 34 S.W.2d 823, 
reversing, CivApp., 20 S.W.2d 1098. 
18 C.J. p 691 note 7. 

97. Neh—Carey v. Becker, 198 N.W. 
877, 112 Neb. 116. 

13 dj. p 691 note 8. 

98, Ga.—Kennedy v. Walker, 120 B. 
E. 106, 166-Ga. 711. 

Idaho.—Smith v. Washbum-Wilson 
Seed Co.. 84 P.2d 969, 970, 54 Idaho 
669, quoting Corpus Juris. 

Md.—Williams v. Maryland Glass 
Corporation, 106 A 766, 184 Md. 
820. 

Mich.—Jacob V, Cummings, 182 N.W. 
116, 213 Mich, 878. 

N.T.—Martin v. Peyton, 168 N.H. 77, 
246 N.T. 213, aSinning 220 N.T. 
S. 29, 219 App.Div. 297. 

Pa.—Holley v. Dlkeman, 81 LuaLeg. 
Reg. 867. 

W.Va.—Sanford v. First City Co., 192 
S.B. 337. 

18 C.J. p 691 liote 9. 

Bevlatiou from the terms of a 
contract by one of the parties there¬ 
to agreed to by the other has been 
held sufficient to modify the con¬ 
tract 

Ga._AdamB v. Washington Fidelity 
Nat Ins. Co., 173 S.B. 247, 48 
GaApp. 753. 

Or.—James v. Ward. 190 P. 1106, 96 
Or. 667. I 


99. U.S.—Hadfleld-Penfleld Steel Co. 
V. Eastern Production Co., aC.A 
Ohio, 281 F. 882. 

Idaho.—Smith v. Washbum-Wilson 
Seed Co.. 84 P.2d 969, 970, 54 Idaho 
669, quoting Corpus Juris. 

Iowa.—Collins v. Qard, 275 N.W. 392. 
395, 228 Iowa 1018, denying re¬ 
hearing 274 N.W. 11, 228 Iowa 
1018, citing Corpus Juris. 

Or.—Condit & Conser v. Moon Mo¬ 
tor Car Co., 276 P. 266, 129 Or. 
161. 

Wls^In re Bate’s Will, 276 N.W. 
450. 

18 aJ. p 691 note 10. 

L N.T.—^Lieberman v. Templar Mo¬ 
tor Co.. 140 N.E. 222, 236 N.T. 189, 
29 AL.R. 1089, reversing 196 N.T. 
S. 885, 202 App.Div. 136. 

& OkL—^Anderson v. Reed, 270 P. 
854, 138 Okl. 28—Continental Sup¬ 
ply Co. V. Levy, 247 P. 967, 121 
OkL 182. 

13 C.J. p 591 note 11. 

3. La.—Smith v. Bierce, 28 So. 905, 
104 La. 96. 

4k CaL—Ehrman v. Rosenthal, 49 P. 
' 460, 117 CaL 49L 

6. U.S.—Cuneo Press v. Claybourn 
Corporation, C.C.AI11., 90 F.2d 233 
—In re American Range & Found¬ 
ry Co., D.C.Miim., 14 F.2d 466, 469, 
quoting Corpus Juris—Wood v. 
Brighton Mills, C.aAN.J., 297 F. 
594—Vulcanite Portland Cement 
Co. V. U. S., 74 CtCl.-692. 

Ala.—Moore v. Williamson, 104 So. 

645, 218 Ala. 274. 42 ALR. 981. 
Aria—Perry v. Parmer, 64 P.2d 999, 
47 Arlz. 186. 

Cal.—Harbor Const Co. v. Walters, 
281 P. 1062, 191 CaLApp. 470—An¬ 
derson V. Adler. 184 P. 42, 42 OaL 
App. 776. 

Ill.—Schwelckhardt v.’ Chesaen, 161 
N,B. 118, 829 IlL 687—Lindsey v. 
Rosen, 266 Ill.App. 21, conforming 
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ance® or payment,*^ or to release one of the par¬ 
ties from performance.* 

Some cases, however, hold that no new consid¬ 
eration is necessary,* at least where the original 
contract is executory on both sides,the theory 
being that the original consideration attaches to 
and supports the modification but, if executed 
on one side, an agreement to modify without a new 


consideration will not be binding.^* Also, by vir¬ 
tue of statutes in at least one jurisdiction, no con¬ 
sideration is necessary for a modification if it is in 
writing and is signed by the party against whom it 
is sought to enforce the change or modificatioai* 

Where a modified agreement has been fully exe¬ 
cuted, it will not be disturbed for a want of con- 
sideration,!* and there are cases which hold that. 


to directions NJE. 89, 38S IlL 
402—Wilson V. Mundy, 238 Ill.App. 
675—Commercial Car Line v. An¬ 
derson, 224 llLApp. 187. See Davis 
Vj-M itchell Automobile Co., 207 IIL 
App. SO. 

Ind.—Anderson v. Miller, 133 N.E]. 20, 
76 IndJ^pp. 681. 

Iowa.—^Eteggen v. Clover Leaf Coal & 
Mining Co., 263 N.W. 140, 217 Iowa 
820. 

Kan.—Parkhurst v. Investors' Syndi¬ 
cate, 23 P.2d 689, 691, 138 Kan. 7, 
citing Cozpns Jnxls—^Minneapolis 
Threshing Mach. Co. v. Francisco, 

189 P. 981, 983, 106 Kan. 704, cit¬ 
ing Ooxpns Jnxls. 

Ky.—Vinaird v. Bodkin's Adm'x, 72 
S.W.2d 707, 264 Ky. 841—Casslnel- 
U v. Stacy, 88 S.W.2d 980. 238 Ky. 
827—Wallace v. Cook, 227 S.W. 279, 

190 Ky. 262. 

Mass.—Commonwealth Inv. Co. v. 
Fellsway Motor Mart, 1 N.E.2d 201 
—De Blois V. Boylaton & Tremont 
Corporation, 188 N.EL 823, 281 
Masa 498—Fall River Oil Heating 
Co. y. OUdard, 164 N.F. 382, 266 
Mass. 518. 

Minn.—Wm. Weisman Realty Co. v. 
Cohen, 195 N.W. 898, 899, 157 Minn. 
161, citing OoxpuB Jails—Westfall 
.v. Ellis, 170 N.W. 889, 841, 141 
Minn. 877, citing CkMcpns Jails. 
Miss.-Pritchard v. Hall, 167 So. 629, 
175 Misa 588—H. B. Owen Tie Co. 
V. Bank of Woodland. lOlrSo. 292, 
18$ Misa 114. 

Mo.—State ex rel. Hoyt v. Shain, 98 
S.W.2d 992, 888 Mo. 1208, quashing 
opinion in part Lampton Realty Co. 
V. Hoyt, App., 80 S.W.2d 249, con¬ 
formed to 99 S.W.2d 146—Ameri¬ 
can Contracting Co. v. Norton. 
Head & Denneen, 268 S.W. 872— 
McWilliams v. Drainage Dlst No. 
19. CaldweU County, 224 S.W. 85. 
204 MoJLpp. 237. 

N.J.—Yon Alberti v. Blerman, 189 A. 
887, 117 NJ-.Iiaw 481—Levine v. 
Blnmenthal. 186 A. 457, 117 N.J. 
Law 23. affirmed 189 A. 64,117 N. 
J.Law 426. 

N.T.r-Metsger v. .ffiJtna Ins. Co., 240 
. N.T.S. 749, 229 App.Div. 2—Mer¬ 
chants' Nat. Bank of Plattsburgh 
V. R. Prescott & Son. 249 N.T.S. 

' e. 189 Mlsc. 603, affirmed 257 N.T. 
& 900.. 286, App.Div. 878,' reargu- 
ment denied 268 N.Y.S. 1016, 286 
'AppJ>lT. 764—Genatt v. Ruhlnson, 
166 K.Y.S. 464—Marx y. Kovacs. 
IW V.YA 468. 


Or.—Craswell v. Biggs, 86 P.2d 71— 
Cameron v. Edgemont Inv. Co., 41 
P.2d 249, 251. 149 Or. 396, citing 
OoipM Jails—State v. American 
Surety Co. of New York, 800 P. 611, 
515, 137 Or. 394, quoting Ooipns 
Jails. 

Pa.—^Moesletn v. Smith, 29 Pa.Dlst 
998. 

Tenn.—^American Fruit Growers v. 
Hawklnson, 106 S.W.2d 664, 568, 
21 TenmApp. 127, citing Ooipns 
Juris. 

Tex.—^Rhoads Drilling Co. v. Allred, 
70 S.W.2d 576, 123 Tex. 229—Stone 
V. Morrison & Powers, Com.App., 
298 S.W. 538, reversing, Clv.App., 
294 S.W. 641—American Nat Ina 
Co. V. Teague, ConaApp., 287 S.W. 
248, affirming Teague v. American 
Nat Ina Co., Civ.App., 216 S.W. 
131, rehearing denied American 
Nat Ins. Co. V. Teague, ComJ^p., 
289 S.W. 604—Panhandle Refining 
Co. V. Bennett Civ.App., 18 S.W. 
2d 923—Clayton Oil & Refining Co. 

V. Langford, Civ-App., 286 S.W. 
268, affirmed, ComuApp., 298 S.W. 
569. 

Utah.—Bamberger Co. v. Certified 
Productions, 48 P.2d 489, 88 Utah 
194, adhered to 58 P.8d 1163, 88 
Utah 218. 

Wash.—^Foelkuer v. Perkins, 85 P.2d 
1095. 

W.Va—^Wade v. Mutual Ben. Health 
& Accident Ass’n, 177'S.E. 611, 115 

W. Va. 694—O’Farrell v. Virginia 
Public Service Co., 177 S.E. 304, 
116 W.Va 602—Jones v. Kessler, 
126 S.E. 344, 98 W.Va L 

18 OJ. jp 592 note 15. 

Building and oonstrnotlon contracts 
The modification of a building 
contract should be suppozted by a 
consideration. 

Arlz.—^Pleasant v. Arizona Storage 
& Distributing Co., 267 P. 794, 84 
Arlz. 68. 

Ga—Candler v. Hunnicutt, 132 SJ3. 

140, 85 GaApp. 120. 

N.Y,—^Brackman v. GllU^ 188 N.Y.S. 
760. 

Tenn.—^Hayes v. Lewis, 12 TennJ^p. 
627. 

9 OJ. p 719 note 7. 
a Ohio.—^Franck v. Seavey Mfg. Co., 
163 N.E. 209, 21 Ohio App. 869. 

18 aj. p 692 note 16. 

7. Fla—Maaser v. London Operat¬ 
ing COn 146 So. 79, *88, 108 Fla 
474. citing Ctoipoi Jaiis. 
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N.Y.—Du Roy & La Malatre v. Gill- 
more, 284 N.Y.S. 886, 246 App.Dlv. 
37, ^rmed 3 N.E.2d 866, 272 N.T. 
454—Syracuse Trust Co. v. First 
Trust & Deposit Co., 252 N.T.S. 
860, 141 Misc. 608, reversed on 
other grounds 267 N.T.S. 867, 289 * 
App.Dlv. 586. 

13 OJ. p ‘592 note 17. 
a U.S.—In re American Range ft 
Foundry Co., D.C.Minn., 14 F.2d 466, 
469, quoting Corpus Jaiia 
IS C.J. p 692 note 18. 
a U.S.—Harrison v. City of Tampa 
D.C.Fla, 247 F. 569. 

Wash.—La Plante v. Hubbard, 217 P. 
20, 22, 125 Wash. 621, citing Cor. 
pns Joila 

18 C.J. p 592 note 19. 
la Ala—Spencer v. Richardson, 176 
So. 278, 284 Ala 823—May v. Rob¬ 
inson, 180 So. 81, 221 Ala 670. 

Neb.—^Personal Finance Co. of Lin¬ 
coln V. Hynes, 266 N.W. 641, 180 
Neb. 647—Prime v. Squier, 208 N. 
W. 682, 113 Neb. 607—Moore v. 
Markel, 201 N.W. 147, 112 Neb. 748. 
Vt—B. L. Stoddard & Son v. Village 
of North Troy, 150 A. 148, 102 Vt 
462. 

ll. Colo.-:—(Jertner v. Limon Nat 
Bank, 267 P. 247, 256, 82 Colo. 18. 
citing Ooipns Jails. 

Tex.—Lewis Broa v. Pendleton, Civ. 

App., 227 S.W. 602, error granted. 
Wash.—Winn v. Stanton, 262 P. 646. 
146 Wash. 828—Pacific Power A 
Light Co. v. White, 177 P. 818, 104 
Ws0h. 628. 

Wls.-Holly V. First Nat Bank, 260 
N.W. 429. 218 Wls. 269. 

18 CJ. p 592 note 20. 

OocBSlderatlon Imported^ Into new 
agieemeat 

'Consideration existing for old 
agreement is Imported into new 
agreement substituted therefor.— 
Hercules Powder Co. v. Harry T. 
Campbell Sons Co.. 144 A 610, 166 
Md. 346, 62 AL.R. 1497. 

la. Mo.—Curry v. Boeckeler Lum¬ 
ber Co., 27 S.W.2d 478, 224 MoApp. 
386. 

Wash.—Stauffer v. Northwestern 
Mut Life Ina Co., 61 P.2d 890, 184 
Wash. 481—Fuller v. Deacon, 20 P. 
2d 848; 172 W^ 489. 

18. N.Y.—^Kane Realty Co. v. Nsr 
tlonal Children’s Storea 8 N.Y.& 
2d 605, 169 Misa 699. 
lA Ala.—E. T. Gray ft Sons v. Sa- 
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where one party has performed a modified agree¬ 
ment to such an extent that it would work a fraud 
ox injury on the other party to-repudiate it, the 
modified contract will be sustained.^® 

Explanatory and curative agreements. Errors in 
a contract may be corrected and omissions supplied 
without a new consideration hence, no consid¬ 
eration is necessary where an agreement is merely 
explanatory of the terms, of an existing contract 
but a recital in the new contract that it is of such 
character is not conclusive.^* 

b. Snficieiicy 

The consideration for modifleatlon of a contract may 


§ m 

consist In a benefit to the promisor or a detriment to 
the promisee, and, where the contract it executory, ft 
may rest In the mutual assent of the parties to the new 
agreement. 

In accordance with the general rules governing 
consideration which have already been discussed 
supra §§ 70-131, the consideration must be recipro- 
cal^® and sufficient,*® and may consist in a benefit 
to the promisor or a detriment to the promisee,*^ 
It has been held that a modified contract may be 
supported by a consideration consisting in the com¬ 
promise or adjustment of a doubtful or disputed 
claim,** a modification of the obligations on* both 
sides,** the surrender of a right,*^ the release of 
an existing liability,*® performance of acts to which 


tulofE Bros., 105 So. 666, 218 Ala. 
626. 

Arl*.—^Perry v. Farmer, 54 P.2d 999, 
47 Arlz. 186. 

CaL—Julian v. Gold, 8 P.2d 1009, 
214 CaL 74—Price v. Price, App., 
76 P.2d 665—^Texas Co. v. Todd, 64 
P.2d 1180. 1186, 19 CaLApp.2d 174, 
quoting CorpuB JUiia—Fuller v. 
Ttfann, 6 P.2d 999, 119 CaLApp. 568. 

Or.—State v. American Surety Co. 
of New York, 2 P.2d 1116, 1118, 187 
Or. 894, quoting Ooipu JuEis, and 
denying rehearing 800 P. 511, 187 
Or. 894. 

Utah.—Nordfors v. Knight 60 P.2d 
1115, 1118, 90 Utah 114, quoting 
Oozpns JariB. 

— TTiinar T. Deacon, 20 F.2d 848, 
172 Wash. 489— VigelluB v. Vlge- 
llUB, 13 P.M 425, 427, 169 Wash. 
190, quoting OoipiiB JntiB. 

18 C.J. P 692 note 21. 

15. Kan.—George v. Lane, 102 P. 56, 
80. Kan. 94. 

Vt—^Agel V. F. R Patch Mfg. Ca, 68 
A 792, 77 Vt 18. 

15. Cal.—^Texaa Co. v. Todd, 64 P. 
2d 118Q, 1186, 19 CaLAj)p.2d 174, 
quoting OoipuB JUxls. 

W.Va.—Coma-Thomas Engineering & 
Construction Co. v. McDowell 
County Court 116 462, 467, 92 

W.Va. 868, dtlng OoipuB JtirlB. 

13 C.J. p 692 note 28. 

17. CaL-Main St, etc., R Co. v. 
Los Angeles ^Tract Co., 61 F. 937, 
129 Cal 801—Texas Co. v. Todd, 
64 P.2d 1180, 1186, 19 CalApp.2d 

■ ^174, quoting OoipnB JnilB.^ 

N.T.—Second R P- Church v. Trua- 
teea of' R P. Church, 216 N.Y.8. 
616, 619, 127 Miac. 498. citing Ooxu 
pma JudB. 

18. Cal—Main St, etc., R Co. v. 
Los Angeles Tract Co., 61 P. 987, 
129 Cal 801. 

j£e.—Weacott v. Mitchell 60 A 21, 
95 Ma 877. 

■ 18 C.J. p 692 note 26. 

19. nil—Board of Education of Vil¬ 
la Grove Tp. High School Dlst No. 

, 281 , oiiff .Tn p a.i g n and Douglas Coun¬ 


ties, HI, V. Barracks, 235 IllApp. 
86 . 

90l Mo.— Mertens v. McMahon, 66 S. 
W.2d 127, 384 Mo. 175, 98 AL.R 
1285, transferred, App., 28 S.W.2d 
456. 

Pa.—Trimble v. Fester, 162 A 387, 
106 Pa.Super. 544. 

9 C.J. p 719 note 8. 

Change ta the terms of the oon^ 
tract has been held sufficient for the 
execution of the new contract 
Ark.-^. C. Engleman, Inc., v. Bris¬ 
coe, 291 S.W. 795, 172 Ark. 1088. 
Mich.—Jacob v. Cummings, 182 N.W. 
115, 218 Mich. 378. 

KodifloatiorL agreement may import 
a oonslderstion. in the absence' of 
evidence that there was no consider¬ 
ation.—Commercial Nat Bank of 
Charles City v. May, 174 N.W. 646, 
187 Iowa 888. 

Consideration held soffident 

(1) Ambiguity in contract may be 
sufficient consideration for building 
owner’s promise to pay cost of extra 
labor In laying brick selected.— 
Hewitt V. Buchanan, Tex.CivApp., 4 
S.W.2d 169. 

(2) Giving of note before time re¬ 
quired by contract to install heating 
system could he found suffident con- 
sJderation for subsequent oral c«ree- 
ment that system should be satis¬ 
factory.—Fall River Oil Heating Co. 

V, GUdard, 164 N.EL 882, 265 Mass. 
618. 

(8) Where execution ^ of -the con¬ 
tract was preceded by an oral agree¬ 
ment that the price for part of the 
work would be increased If unproflta- 
ble, and the party to be bound there¬ 
after wrote a letter redtlng the oral 
agreement and increasing the price, 
such promise was held to be support¬ 
ed by a coMlderatlon.—Miller v. Har¬ 
bor Paving Con Tex-CivApp., 60 S. 

W. 2d 478, error refused. 

(4) Other illustrations see 9 CJ*. p 
719 note 8 [a]. 

91. Minn.— W. K. Morrison Co. v. 
SlooBynski, 175 N.W. 992. 146 Minn. 
485. 


Ezteaidiiig time fox pezfozmaiioB 
An agreement to extend the time 
for performance of a contract Is 
enough to support a supplemental 
contract 

N.C.—Smith V. Pritchard, 92 S.E; 267, 
178 N.C. 720. 

Pa.—York Metal & Alloys Co. v. 
Cyclops Steel Co., 124 A 762, 289 
Pa. 585. 

29. Cal.—Texas Co. v. Todd, 64 P. 
2d 1180, 1186, 16 CaLApp.2d 174, 
quoting Corpus JnxlB. 

Kan.—Sutherland v. Madden, 46 P.2d 
82, 88, 142 Kazu 848, quoting Cor¬ 
pus Jaxls. 

Md.—^Hercules Powder Co. v. Harry 
T. Campbell Sons Co., 144 A 510, 
166 Md. 846, 62 AL.R 1497. 

N.Y.—^Nahoun v. Slocum, Avram & 
Slocum Trading Co^ 182 N.Y.S. 
818, 111 Misc. 627. 

Pa.—^York Metal & Alloys Co. v. 
Cyclops Steel Co., 124 A 752, 289 
Pa. 686. 

W.Va.—Producers’ Coal Co. v. Mif¬ 
flin Coal Mining Co., 95 S.K 948, 
82 W.Va. 311. 

18 aJ. p 598 note 27. 

23. Ala.—Jones v. First Nat Bank, 
89 So. 487, 206 Ala. 208. 

Cal.—Anderson v. Adler, 184 P. 42, 42 
CaLApp. 776. 

Iowa.—Commercial Nat Bank of 
Charles City v. May, 174 N.W. 646, 
187 Iowa 888. 

Kan.—Capital Iron Works Co. v. 
Finney. 172 P. 998, 1000, 108 Kan. 
162, citing Corpus guxls. 

Mass.—McCormick v. Proprietors of 
Cemetery of Mt Auburn, 189 N.E. 
685. 285 Mass. 548. 

Tex.—Hinton v. lyYarmett Clv-App., 
212 S.W. 518. 

13 aJ. p 593 note 28. 

94. N.Y.—Melville v. Kruse, 74 N.Y. 
S. 826, 69 AppJDiv. 211, affirmed 66 
N.BL 965, 174 N.Y. 806—Nahoun v. 
Slocum, Avram &• Slocum Trading 
Co.. 182 N.Y.S. 318, 111 Misc. 627. 
SB. lowfc— Morrison Mfg. Co. t. 
Bryson. 103 N.W. 1016, 108 N.W. 
168. 129 Iowa 646. , 

N.Y.—Hartwlg v. American MUting 
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the party is not bound by the original contract, 2 * 
payment of interest,27 or even the securing of an 
mvestment for money.28 

Also, mutual obligations or promises, assumed or 
made by the parties at the time of the modification, 
are sufficient,29 and the consideration of a modifica¬ 
tion of an executory contract may rest in the mu¬ 
tual assent of the parties to the new agreement,*® 
in the substitution of the new contract for the old,*^ 
or in the performance of the new contract.** How¬ 
ever, it has been held that the substituted agree¬ 
ment'must contain a change of obligation of each 
party in order to constitute a consideration,** and 
the rule that a substituted agreement is considera¬ 


tion is inapplicable to an executed contract.*^ 

An agreement to extend the time for payment of 
an overdue indebtedness to a time stated, which per¬ 
mits the debtor to pay at any time and so stop in¬ 
terest, is invalid for want of consideration, but, if 
the debtor, in consideration of the agreement to ex¬ 
tend the indebtedness, secures a loan from a third 
person, procured by the creditor, and pays part of 
the new loan on the indebtedness, the extension 
agreement is valid.*® 

As to how far a duty which a party is already un¬ 
der a contract obligation to perform may furnish 
a consideration for a modified agreement the courts 


Co., 67 N.II. 1088, 176 N.T. 489. af¬ 
firming 77 N.T.S. 688. 74 App-Dlv. 
140. • 

Ml Idaho.—Dashnea v. Panhandle 
Lumber Co.. 64 P.2d 890. 

Ky.—Johnson v. Broughton, 210 S.W. 
465, 188 ISy. 628. 

Neb.—Jonea v. Vennerberg, 274 N.W. 
494, 188 Neb. 143. 

ILL—Salvaa ▼. Jussaume. 146 A. 97, 
60 ILL 76. 

18 C.J. P 598 note 8L 
Balldliig oontraoti 

(1) The furnishing of extra mate¬ 
rial or labor or the doing of extra 
work by the builder is a sxifilclent 
consideration for the owner’s agree¬ 
ment to pay additional compensation. 
tr.S.—United Steel Co. t. Caaey, aCL 

A.Ohlo, 262 F. 889. 

HL—Smith V. Gray. 147 NM. 459, 816 
nL 488, reversing 238 ULApp. 624. 
N.C.—Brown v, Owens, 105 S.K 817, 
181 N.a 18. 

9 C.J. p 719 note 9. 

(2) But the promise by the owner 
to pay a contractor for material re¬ 
jected by the architect, within the 
authority conferred on him by the 
contract, la without consideration 
and cannot be enforced.—^Brln v. 
McGregor. T6X.Ciy.App., 46 S.W. 923. 

27. N.C.—Fleming ▼. Barden, 36 S.E. 
17, 126 N.a 460, 78 Am.S.IL 671, 
63 L.ILA. 816. 

Tex.—Ijey v- Patton, CivApp., 81 S. 
'W.2d 1087, error dismissed—^Eraus 

V. A. H. & D. a Morris. Clv.App., 
246 S.W. 460. 

28. N.T.—Goldman v. Ehrenrelch, 68 
N.T.S. 424. 38 Mlsc. 438. 

18 C.J. p 698 note 33. 

29. Ark.—AfiEUck v. Lambert, 69 S. 

W. 2d 176, 1&7 Ark. 416—Elkins v. 
Town of Allcevllle, Ala., 279 S.W. 
879. 170 Ark. 196. ' 

OBd.—Neher v. Kauffma.n, 242 P. 713, 
197 CaL 674. 

OcHUL—Mitchell v. Wydboff, 18 S A. 
709. 122 Conn. 48. 

Miss.—Leggett v. Vinson, 124 So. 472, 
166 Misa 41L 


'Or.—Cameron v. Edgemont Inv. Co., 
41 P.2d 249. 149 Or. 896. 

Tex.—Nations v. Williams, CivJ^p., 
203 S.W. 1176. 

Wls.—Qether v. IL Connor Co., 219 
N.W. 378, 196 Wls. 26. 

18 aj. p 698 note 86. 

SOi Ala.—Commercial Credit Co. v. 
Perkins, 184 So. 178, 236 Ala. 616 
—^Bond Bros. v. Kay, 186 So. 817, 
228 Ala. 481—Walker v. Allendale 
Land Co., 132 So. 904, 202 Ala 457 
—A. P. Carrico & Son v. J. K 
Duval Printing Co., 121 So. 59, 219 
Ala 66—Kelly v. Spencer, 105 So. 
802, 213 Ala 612—B. T. Gray & 
Sons V. SatuloiCe Broa, 106 So. 666, 
668, 218 Ala 526, citing Oozpns 
Joiis—Moore v. Williamson, 104 
So. 646, 213 Ala 274, 42 A.L.IL 
981—Jones v. First Nat Bank, 89 
So. 437, 206 Ala 203. 

Colo.—Gertner v. Limon Nat Bank, 
257 P. 247. 82 Colo. 18. 

Fla—^Hagen v. Vlney, 169 So. 891, 
394, citing Ciorpns Jnzla. 

Ga-^. R. MItcheU & Bon v. La 
Fayette Investment & Realty Co., 
118 S.E. 777, 80 GaApp. 696. ’ 
ni. —Commercial Car Line Co. v. 

Anderson, 224 DLApp. 187. 

Tex.—Groce v. P. B. Tates Mach. Co., 
Com.App., 288 S.W. 161, affirming 
In part and reversing In part P. 
B, Tates Mach. Co. v. Groce, Civ. 
App., 281 S.W. 226—^Ross v. Moore, 
191 S.W. 853, CIv.App., error re¬ 
fused. 

Wash.—Stauffer v. Northwestern 
Mut Life Ins. Co., 51 P.2d 390, 184 
Wash. 481—^Fuller v. Deacon, 20 
P.2d 843, 172 Wash, 489—Hunters 
Cattle Co. y. Carstens Packing Co., 
225 P. 68, 129 Wash. 877. 

13 CJ. p 698 note 34. 

ICntuBl releases 

Where parties to an executory con¬ 
tract release each other from its per¬ 
formance, and subseauently enter in¬ 
to the same contract in form, the re¬ 
lease of one from the .stipulations of 
the original agreement is a consider¬ 
ation for the release of the other, 
and the mutual releases are the con-1 

864 


slderatlons for the new contract and 
are sufficient to give it full legal ef- 
fecL—Zlotnick v. McNamara, Mass., 
16 NJ:.2d 632. 

8L Ala.—Spencer v. Richardson, 176 
So. 278, 234 Ala. 323. 

Conn.—Sasso v. K G. & G. Realty & 
Construction Co.. 120 A. 168, 98 
Conn. 671. 

Iowa.—Strahn v. Johnson, 196 N.W. 

731, 197 Iowa 1324. 

Mass.—^De Blois v. Boylaton & Tre- 
mont Corporation, 183 N.E. 823, 281 
Mass. 498—^Martiniello v. Bamel, 
160 N.E. 888, 266 Mass. 26. 

Me.—State ex reL Presnell v, Cox, 
260 S.W. 374—Sandbrook v. W. L 
Morrison Inv. Co., 289 S.W. 543, 
209 Mo.App. 600, certiorari quashed 
State ex rel. W. L. Morrison Inv. 
Co. V. Trimble, 266 S.W. 171, 801 
Mo. 146. 

N.J.—^Frank Wirth, Inc., v. Essex 
Amusement Corporation, 178 A. 
767, 116 N.J.Law 228. 

Tex.—Oilbelt Motor Co. v. Hinton, 
ClvA.pp., 11 S.W.2d 338. 

Wash.—Inman v. W. E. Roche Fruit 
Co., 298 P. 342, 162 Wash. 236. 

13 C.J. p 693 note 86. 

38. Mo.—Davis V. Culmer, 295 S.W. 
808, 221 Mo.App. 1087—^Latham v. 
Douglass, App., 206 S.W. 392. 

13 C.J. p 593 note 87. 

SSL Ala.—^Kelley v. Spencer, 106 So. 
802, 213 Ala. 612—^Brown v. Lown¬ 
des County. 78 So. 815, 201 Ala. 
437. 

Mo.—Vrooman v. Burdett, 88 S.W.2d 
96. 836 Mo. 1181—State ex rel. 
PresnsU v. Cox, 250 S.W. 874— 
Mt Vernon Car Mfg. Co. v. Hlrsoh 
Rolling Mill Co., 227 S.W. 67, 286 
Mo. 669—Curry v. Boeckeler Lizm- 
bet Co., 27 S.W.2d 478, 224 Mo.App. 
386. 

W.Va.—Brown v. Western Maryland 
Ry. Co., 114 S.E. 467, 92 W.Va. 
IIL 

3ft. Mo.—Davis v. Culmer, 296 S.W. 

808, 221 MoJLpp. 1087. 

36. Tex.—Dickson v. Kilgore State 
Bank, Com.App.. 257 S.W. 867, re¬ 
versing, Civ-App., 244 S.W. 392. 
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are in some conflict; but this question has already 
been discussed supra § 112. 

§ 377. --Oral Modification of Written 

Contract 

a. In general 

b. Statutory restrictions 

c. Contractual restrictions 


a. In General 

AH written contract* may, In the abeence of atatu- 
tory proviilons requiring a writing, be modHIed by a 
subsequent oral agreement. 

A written contract may, in the absence of stat¬ 
utory provisions requiring a writing, be modified by 
a subsequent oral agreement^* 


38. U.S.—Crown Central Petroleum 
Corporation v. Consolidated Oil Co. 
of Houston, C.CJLT6X., 85 P.2d 
429, certiorari denied 67 SLCt 193. 
299* U.S. 600, 81 L.Ed. 448—New¬ 
comb V. York Ice Machinery Cor¬ 
poration. caA-Tex., 56 P.2d 576— 
Ahlqulst V. Alaska-Portland'Pack¬ 
ers' Ass’ll, C.aA.Or.. 89 P.2d 848 
—Peck V. Stafford Plour Mills Co., 
n n A Ar k.. 289 P. 48, • 45, dtlng 
Ooxprui dmxli. 

Ala.—Commercial Credit Co. v. Per¬ 
kins, 184 So. 178, 179, 286 Ala. 616, 
quoting Corpus Juris—^Moore v. 
Williamson, 104 So. 645, 648, 218 
Ala. 274, 42 A-L.H. 981, citing Cor¬ 
pus Juris—Abbeville Live Stock 
Co. V. Walden, 96 So. 287, 209 Ala. 
816. 

Ari*.—American Eagle Fire Ina Co. 
of New York v. McKinnon, 286 P. 
183, 86 Aria. 409—Pleasant v. Arl- 
Bona Storage & Distributing Co.. 
267 P. 794, 797, 84 Axia. 68, dtlng 
Corpus Juris. 

Ark.—Dodson v. Wade, 101 S.W.2d 
182—Dewey Portland Cement Co. 
T. Benton County Lumber Co., 68 
S.W.2d 649, 187 Ark. 917—Affllck 

V, Lambert. 60 S.W.2d 176. 177, 187 
Ark. 416, citing Corpus Juris— 
Mansfield Lumber Co. v. Oravette, 

6 S.W.2d 726, 177 Ark. 81-^. C. 
Engleman, Inc., v. Briscoe, 291 S. 

W. 795, 172 Ark. 1088—Cook v. 
Cave, 260 S.W. 49, 168 Aik. 407— 
Vogler V. Dyer, 234 S.W. 604, 606, 
149 Ark. 670, citing Corpus Juris 
—Weaver v. Emerson-Brantingham 
Implement Co., 226 S.W. 624, 146 
Ark. 879—Dewberry v. Purat * 
Thomas, 226 S.W. 294, 295, 146 
Ark. 26, oitlng Corpus Juris. 

Colo.—Arkansas Valley Bank v. Bs- 
aer, 224 P. 227, 76 Colo. 110. 

Conn.—Blakeslee v. Board of Water 
Com’rs of City of Hartford, 188 A. 
887, 121 Conn. 168. 

Oa.—Rogers v. Atkinson, 1 Gte. 12— 
American Nat Ins. Co. v. Lynch, 
176 S.B. 646, 49 Ga.App. 680— 
Moon Motor Car Co. v. Savannah 
Motor Car Co., 162 S.B. 611, 41 Ga. 
App. 231-^. T. Tice Co. v. Evans, 
128 S.E. 742, 82 Ga.App. 886. 
Idaho.-Smith v. Washhum-Wllson 
Seed Co.. 84 P.2d 969, 64 Idaho 659. 
Ind.—Purity Maid Products Co. v. 
American Bank & Trust Co., App., 
14 N.B.2d 766—Anderson, v. Miller, 
188 N.B. 29, 76 Ind.App. 681—Bom- 
V. Union Elevator Co., 118 N.E. 
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978, 67 Ind.App. 97, Judgrment or¬ 
dered pursuant to remittitur 119 N. 

B. 216, 67 IndApp. 97. 

Kan.—Sinclair Refining Co. v. 

Vaughn, 9 P.2d 995, 185 Kan. 82. 
Ky.—National Union Plre Ins. Co. v. 
Duvall. 104 S.W.2d 220. 268 Ky. 
168—Wilson V. Adath Israel Char¬ 
itable & Educational Ass'n’s Agent 
89 S.W.2d 318, 262 Ky. 65—Smith 
V. aoyd, 86 S.W.2d 878, 874, 260 
Ky. 393, citing Corpus Juris—W. 
H. Simmons & Co. v. Price's Adm'r, 
38 S.W.2d 6, 288 Ky. 882—Vandl- 
vier V. Tye, 21 S.W.2d 1006, 231 
Ky. 630—Covington & Anderson v. 
Melvin, 247 S.W. 714, 197 Ky. 673 
—^Paducah Grain & Elevator Co. 
V. Marshall, 246 S.W. 80, 196 Ky. 
678—Wallace v. Cook, 227 S.W. 279, 
190 Ky. 262—Moors v. Kentucky 
Electrical Co., 208 S.W. 16, 182 Ky. 
825. 

La.—Harvey v. Mouncou, 8 La.App. 
281. 

Me.—Veneer Products Co. v. Ross, 
144 A. 207, 127 Me. 442. 

Mass.—^Zlotnlck v. McNamara, 16 N. 
B.2d 682—Commonwealth Inv. Co. 
V. Pellsway Motor Mart 1 N.E.2d 
201—De Blols V. Boylston & Tre- 
mont Corporation, 188 N.E. 823, 
281 Masa 498—Pall River Oil 
Heating Co. v. QUdard, 164 N.E. 
382, 266 Maas. 613—Gallner v. Wil¬ 
liam W. Babcock Co., 129 N.E. 431, 
287 Mass, 265—Roxbury Fainting 
& Decorating Co. v. Nute, 123 N.B. 
891, 288 Masa 112, 4 AJLR. 680. 
Mich.—Doe v, Cholniere, 242 N.W, 
819, 269 Mich. 7—Pierson v. David¬ 
son, 288 N.W, 829, 252 Mich. 319— 
Hutchins V. Liberty Life Ina Co., 
227 N.W. 720, 248 Mich. 598—Cur¬ 
ry V. Sheara 186 N.W. 671, 216 
Mich. 699—Grand Traverse Fruit 
& Produce Exchange v. Thomas 
(Wing Co., 166 N.W. 878, 200 
Mich. 96. 

Mlsa— Pritchard v. Hall, 167 So. 629, 
176 Mlsa 588—McDonnell Const 
Co. V. Delta & Pine Land Co., 141 
So. 767, 168 Mlsa. 646. 

Mo.—Shaffner v. Moore Shoe Co., 
App., 8 S.W.2d .268—Tlghe v. 
Locka App., 299 S.W. 106—Gent- 
ner v. Johnson, App., 270 S.W. 442 
—^Ideal Reversible Hinge & Cab¬ 
inet Co. V. Metallic Specialty Mfg. 
Co., App., 207 S.W. 278—Martin v. 
Prints. 171 S.W. 642, 186 Mo-App. 
62. 

Neb.—Personal Finance £o. of Lin- 
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coin T, Hynes, 265 N.W. 641, 180 
Neb. 547. 

N.Y.—Perlman v. East Annadale 
Beach Corporation, 263 N.Y.S. 775, 
283 App.Div. 599—Juell v. Export 
S. S. Corporation, 196 N.Y.S. 98, 
202 App.Dlv. 204—Merchants’ Nat 
Bank of Plattsburgh v, R. Prescott 
& Son, 249 N.Y.S. 6. 139 Misc. 603, 
affirmed 267 N.Y.S. 900, 285 App. 
Dlv. 878, reargument denied 268 
N.Y.S. 1016, 286 App.Dlv. 764^ 
Harrison Paper Box Co. v. J. Koe- 
nigsberg & Son, 185 N.Y.S. 831— 
Coff-Garrod Co. v. Dodwell A Co., 
170 N.Y.S. 615. 

Ohio.—Nonomaker v. Amos, 76 N.B. 

949, 78 Ohio St 168. 

Or.—Craswell v. Biggs, 86 P.2d 71— 
Southeast Portland Lumber Co. v. 
Corey, 42 P.2d 931, 150 Or. 97— 
Krause v. Bell Potato Chip Co., 39 
P.2d 868, 149 Or. 888—Propst v. 
William Hanley Co., 185 P. 766, 94 
Or. 897. 

Pa.—^Koeune v. State Bank of 
Sehnylklll Haven, 4 A2d 234. 287, 
quoting Corpus Juris—Knight v. 
Gulf Refining Co., 166 A. 880, 811 
Pa. 367—W. T. Price, Inc., v. Rob¬ 
bins, 148 A. 849, 298 Pa. 668— 
Popper V. Rosen, 140 A. 774, 292 
Pa. 122—Anstead v. Cook, 140 A. 
189, 291 Pa. 886—^Producers’ Coke 
Co. V. Hoover, 110 A 783, 268 Pa. 
104_'V7olf v. La Roche Bros., 71 
PASuper. 201—Pompey Coal Co. v. 
Glombetti. 29 PADlst A Co. 9, 38 
Lack.Jur. 17. 

B.C.—American Oil Co. v. C!ox, 189 
S.B. 660, 182 S.C. 419—Mebane v. 
Taylor, 162 S.B. 65, 68, 164 S.a 
87, quoting Corpus Juris. 

Term.—Co-operative Stores Co. v. 
United States Fidelity A Guaranty 
Co., 196 S.W. 177, 137 Tenn. 699. 
Tex.—Groce v. P. B. Yates Mach. 
Co., Com. App., 288 S.W. 161, affirm¬ 
ing In part and reversing in part 
P. B. Yates Mach. Co. v. Groce, 
Civ.App., 281 S.W. 228-Leftwich 

V. Civ.App., 69 S.W.2d 207 

—^Fleming v. Todd, CivApp., 43 S. 

W. 2d 123, error dismissed—^Ken¬ 
nedy V. McMullen, CivApp.. 89 S. 
W.2d 168, error refused^Ford Mo¬ 
tor Co. V. Maddox Motor Co, Civ. 
App., 8 S.W.2d 911, affirmed Mad¬ 
dox Motor Co. V. Ford Motor Co, 
Com.App.. 28 S.W.2d 883—Miller v. 
Deahl, ClvApp, 239 S.W. 679, 684, 
citing Corpus Juris—Ross v. 
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"b. Statntoiy Bestriddons 

Under statutes In. some Jurisdictions, a written con¬ 
tract cannot be altered or modified otherwise than in 
writing or by an executed oral agreement. 

Where statutes provide that written contracts 
can he altered only by an agreement in writing or 
by an executed oral agreement, the parties must 
comply therewith in order to have a valid modifi¬ 


0,J.5. 

cation of such Contracts.^? An executed agreement 
within' the meaning of these statutes is one the ob¬ 
ject or terms of which are fully performed on both 
sides,and must consist in the doing or the sutfer- 
ing of something not required to be done or suf¬ 
fered by the terms of the writing,39 and such oral 
agreement takes effect as an alteration or modifica¬ 
tion as of the date it becomes fully executed.^0 


Moore, Clv.App., 191 S.W. 858, er¬ 
ror refused. 

Utah.—Bamberger Co. v. Certified 
Productions, 48 P.2d 489, 88 Utah 
194, adhered to 63 P.2d 1153, 88 
Utah 218—Parker v. Weber Coun¬ 
ty Irr. DlsL, 236 P. HOB, 66 Utah 
854. 

•Vt—E. L. Stoddard & Son v. Village 
of North Troy, 160 A. 148, 102 Vt 
462—Hill V. Scott 148* A. 276, 101 
Vt 366—^Hambleton v. U. AJa 
Granite Co., 118 A- 878, 96 Vt 199. 
Va.—^Zurich General Accident & Lia¬ 
bility Ins. Co. v. Baum, 166 S.B. 
518, 619, 159 Va. 404, dtlng Oorpoa 
gUls. 

Wash.—Shell Oil Co. of California v. 

Wright 9 P.2d 106, 167 Wash. 197. 
W.Va,—Pox V. Starbuck, 188 S.B. 116 
— nlones V. Kessler, 126 S.E. 844, 98 
W.Vol 1. 

IS q.J. p 693 note 89. 

Biding and oonstmotloii oontxacts 

(1) The rule stated In the text has 
been applied to building and con¬ 
struction oontracts. 

Mlch.-^Morley Bros. v. P. R. Patter- 
' son Const Co., 263 N.W. 218, 266 

Mich. 62—Strom-Johnson Const 
Co. V. Rivervlew Furniture Co,, 198 
N.W. 714, 227 Mich, 65—WlnglUa 
V. Ashman, 217 N.W. 909, 241 Mich. 
684. 

Wash.-r-Barbb v. Norris, 245 P. 414, 
188 Wash. 627. 

9 CJ, p 718 note 96. 

(2) The contract may be mo^fied 
by an Implied agreement satisfac¬ 
torily established. 

CaL—^Boomer v. Muir, App., 24 P.2d 
670. 

Mich.—Strom-Johnson Const Cht v. 
Rivervlew Purulture Co., 198 N.W. 
714, 227 Mich, 66. 

W.Va.—Corns-Thomas Engineering & 
Construction Co. v. McDowell 
County Court, 116 S,E. 462, 92 W. 
Va. 868. 

9 C.J. p 718 note 97. 

Courts move slowly and carafoUy 
when claim is made that party has 
waived terms of written contract and 
agreed to different temos by j)ajrol, 
such agreenawt amounts to 
oinl mpdlflcatlon of written contract 
—White. Co. V. Canton Transp. Co., 
2i N,JE].2d 601, 131 Ohio St 190. 
Xmpsteclal wlure exeonted 
'. 'PlaUitiff .was held entitled to re~ 

. for . breach, of modified con¬ 
tra ct .whw'^erUes had atccepted and I 


[acted on such modification, regard¬ 
less of whether or not modification 
was In writing.—Frankel v. Knick¬ 
erbocker Ice Co., 288 N.Y.S. 771. 248 
App.Dlv. 767. 

Bdled on as waver 
Rarol modification of written con¬ 
tract may be relied on as a waiver. 
—^Hambleton v. U. AJa Granite Co., 
118 A. 878, 96 Vt 199. 

In 

(1) The rule stated In text is fol¬ 
io wed.>-Selman V. Geary, 166 N.E. 
465, 834 IlL 642—Schwelckhardt v. 
Ohessen, 161 N.E. 118, 329 UL 637— 
Commercial Car Line v. Anderson, 
224 m.App. 187. 

(2) However, it has been stated 
in a case before the appellate court 
that writings constituting contracts 
between parties cannot b'e subse¬ 
quently changed or modified by par- 
oL—Becken Co, v. Ottawa Piano- 
phone Co., 217 ni.App. 49.. 

37. U.S.—G. S, Johnson <3o. v. Nev¬ 
ada Packard Mines Co., D.C.Nev., 
272 P. 291, stating California stat¬ 
utory rule—In re Turpin Hotel Co., 
Cal., 248 F. 26, 160 C-UA. 166. 

CaL—^Hansen v. Fresno Jersey Farm 
Dairy Co., 81 P.ad .369, 220 CaL 
402—Neher v. Kaufftaan, 242 P. 
713. 197 Cal. 674—Ohio Electric 
Car Co. V. Le Sage. 188 Pv 982, 182 
CaL 460—^Beimett v. Rotter, 183 P. 
166, 180 CaL 786—Puller v. Mann, 
6 P.2d 999, 119 CaLApp. 568—Klein 
Norton Co. v. Cohen, 290 P. 613, 
107 CaLApp, 325—Harbor Const. 
Co. V. Walters, 281 P. 1063, 101 
CalApp. 470—Morton v.' Albers 
Bros. Milling Co., 226 P. 809, 66 
Cal-App. 891—Rottman v. Hevener, 
202 P. 329, 64 CaLApp. 474—Ka- 
shlki V. California Growers & 
Shippers, Inc., 200 P. 867, 68 CaL 
App. 41(^Anderson v. Adler, l84 
P. 42, 42 Cal.App. 776—Oatman v. 
Eddy, 87 P. 210, 4 CaLApp. 68. 
Mont—Llsh V. Martin, 179 P. 826, 56 
Mont 682. 

N.D.—Cughom v. Liarson, 100 N.W. 
1088, 18 N.D. 878. 

OkL—^Fenner v. Sparks, 89 P.2d 27, 
170 OkL 666-OladyB Belle OU Co. 
V. Clark, 296 P. 461, 147 OkL all- 
Tackett V. Bell, 244 P. 164, 117 
OkL 16—^Walker Drilling Co. v. 
Carlew Drilling Contractors, 284 
P. 698, 109 OkL 7—Garr v. Mln- 
nlck, 228 P. 481, 484, 100 Okl. 109, 
citing <OocpuB Juris—Stebbina vj 
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Lena Lumber Co., 214 P. 918, 89 
Okl. 244—Clark v. Slick Oil Co., 
211 P. 496, 88 Okl. 66—Choctaw 
Lumber Co. v. Waldock, 190 P. 866, 
78 OkL 232—Bmerson-Branting- 
ham Implement Co. v. Ware, 174 
P. 1066, 71 Okl. 19. 

13 C.J. p 594 notes 41-46. 

Letters or telegiants snfflolent 
Written executory contract may be 
modified or terms may be added by 
written stipulation evidenced by sub¬ 
sequent telegrams or letters.—Texas 
Co. V. Todd, 64 P.2d 1180, 19 CaJ. 
App.2d 174. 

Oonstruotlou 

(1) It has been held that the stat¬ 
ute should be liberally construed in 
determining what constitutes a con¬ 
tract—General Paint Corporation v. 
Kramer, C.C.A.OkL, 57. F.2d 698, cer¬ 
tiorari .denied Kramer v. General 
Paint Corporation, 63 S.Ct 10, 287 
U.S. 606,• 77 L.Ed. 626. 

(2) The “written contracts” re¬ 
ferred to In the statute are all con¬ 
tracts In writing whether or not they 
are required to be In writing by the 
statute of frauds.—^In re Ton>In Ho¬ 
tel Co., CaL, 248 F. 26, 160 C.GA. 
166. 

(3) The statute applies to build¬ 
ing contracts.—Van Nice v. Chris¬ 
tian Reformed Church of HuIL 231 
N.W. 604, 69 N.D. 664—Ley v. Gulke, 
227 N.W. 222, 68 N.D. 727. 

9 aJ. p 718 note 96. 

3& U.S.—G, S. Johnson Qo. v. Ne¬ 
vada Packard Mines Co., D.C.Nev., 
272 Fk 291. 

Cal.—^Fuller v. Mann, 6 P.2d 999, 119 
Cal App. 568—Klein Norton. Co. v. 
Cohen, 290 P. 613, 107 CaLApp. 325. 
Mont.—Griffltha v. Thrasher, 26 P. 
2d 996, 95 Mont 210—Coptlnental 
Oil , Co. v. BelL 21 P.2d 66, 94 
L Mont 123. 

OkL—Walker’ Drilling Co., v., Carlew 
Drilling Contractors, 284 P. 598, 
109 Okl, 7. 

18 C.J. p 694 note 46. 

39. CaL—Columbia Casudlty Co. v. 
Lewis, 67 P.2d 1010, 14 CalAppJd 
64. 

S.D.—Jones v. Longerbeam, 119 N. 
W: lOQO, 22 S.D. 626. 

40 . Mont—GrlfllthB v. Thrasher, 26 
P.2d: 995, 96 Mont 210. 

OkL—Black v. Silver, 274 P. 886, 186 
OkL 198. 
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While such a statute has been held to have no 
application where the-original agreement is com¬ 
pletely abrogated and a new agreement substitut¬ 
ed,^^ there is authority to the contrary.'** 

Statute of frauds. The effect of the statute of 
frauds with respect to oral modification of written 
contracts is treated in the C.J.S. title Frauds, Stat¬ 
ute of § 232, 27 CJ. p 327 note 44-p 331 note 91. 

c. Oontractnal Eestrictions 

Notwithstanding an agreement prohibiting Its al¬ 
teration except In a particular manner, a written con¬ 
tract may be modified by the parties thereto in any man¬ 
ner they choose. 

A written contract may be modified by the par¬ 
ties thereto in any manner they choose, notwith¬ 
standing agreements prohibiting its alteration, ex¬ 
cept in a particular manner.^* So it is generally 
held that a contract stipulating that any modification 
must be in writing may nevertheless be modified 


verbally.'** Cases involving such stipulations, how¬ 
ever, usually are complicated by the further ques¬ 
tion of the authority of a representative of one of 
the parties to agree to a new oral contract,* ^ and 
are not within the scope of this Title. 

I 378 . -Parol Modification of Sealed Con¬ 

tracts 

While an executed parol modification is valid, there 
la a conflict of authority as to whether an executory 
parol agreement Is sufficient to modify a sealed contract, 
but the tendency of the modern decleloni ia to abrogate 
the common-law rule requiring a seal. 

The ancient rule of the common law was that the 
new agreement to discharge the old must have been 
in the same form or at least in as high a form as 
the old, and hence a sealed executory agreement 
could not be modified or discharged by a parol 
agpreement, whether oral or in writing; and, while 
this rule has been repeatedly followed,*® it is no 


4L Cal.—Peajrsall v. Henry, 95 P. 
164, 153 Cal. 314—Stockton Com¬ 
bined Harvester, etc.. Works v. 
Glens Falls Ina Co., 58 P. 665, 121 
Cal. 182 —Producers' Fruit Co. of 
California v. Goddard, 248 P. 686, 
76 Cal.App. 737—Proud v. Strain, 
103 P. 949, 11 CaLApp. 74, 

13 C.J. p 694 note 48. 

Fxlor texmlnatloiL of wxittea contract 
A new oral agreement, after termi¬ 
nation of the original written con¬ 
tract, was held not Invalid as being 
an oral modification of .the written 
contract without consideration.— 
Bevans v. Huntington, 223 P. 672, 66 
CaLApp. 266. 

41 Xa Oklahoma 

(1) An early .case followed the rule 
laid down In California allowing an 
oral' substitution of new contract. 
—Levin Y. Hunt, 172 P. 940, 70 OkL 
63. 

(2) However, later cases have dis¬ 
approved .such holding and refused 
to follow it, the court stating that 
the statute prevents an alteration of 
the contract as to all Its terms, such 
as would amount to a substitution of 
& new contract for the written con¬ 
tract.—'Wichita Flour Mills Co. v. 
Guymon Equity Exchange, 1 P.2d 
657, 160 OkL 246— Walker V. Johnson, 
227 P. 113, 102 OkL 9. 

43. Ga.—Mo6n Motor Car Co. v. Sa¬ 
vannah Motor Car Co., 152 S.E. 
611, 41 GaJLpp. 281. 

N.T.—Sobel-MIrken Holding Corpora¬ 
tion V. Ruhman, 269. ■ N.T.S. 476, 
477, 144 Misc. 781, Q'aotlng Corpus 
Juris. 

S.C.—Mehane v. Taylor, -162 S.E. 65, 
68, 164 B.a 87, quCtlng Corpus Jiu 
rls. 

Tenn.—Co-operative Stores Co. v. 


■Gnited States Fidelity & Guaranty 
Co., 195 S.W. 177, 137 Tenn. 609. 

13 C.J. p 594 note 49. 

44. U.S.—Peck V. Stafford Flour 
Mills Co.. GGA-Ark., 289 F. 48. 46. 
citing Corpus Juris. 

Arlz.—^American Eagle Fire Ins. Co. 
of New York v. McKinnon, 286 P. 
188, 36 Ariz. 409. 

Conn.—Blakeslee v. Board of Water 
Com’rs of City of Hartforfl, 183 A. 
887, 121 Conn. 163. 

Kan.—Hewitt v. Gott, 294 P. 897, 132 
Kan. 168. 

Ky.—Wilson v. Adath Israel Charita¬ 
ble & Educational Ass'n's Agent, 
89 S.W.2d 818, 262 Ky. 66—Vinaird 
V. Bodkin's Adm'x, 72 S.W.2d 707, 
264 Ky. 841—*Continental Ins. Co. 
of City of New York v. Simpson, 
294 S.W. 1048, 220 Ky. 167 —Pitts¬ 
burgh Filter Mfg. Co. v. Smith, 
196 S.W. 160, 176 Ky. 664—Mat¬ 
tingly V. Springfield Fire, etc. Co., 
'83 S.W. 677, 120 Ky. 768, 26 Ky.L. 
1187. 

N.Y.—Beatty v. Guggenheim Explo¬ 
ration Co., 122 N.B. 378, 226 N.Y. 
^80, modifying 119 N.E. 576, 223 
N.Y. 294, In Which reargument la 
granted 12! N.B. 885, 224 N.Y. 696 

, —Sobel-Mlrken Holding Corpora¬ 
tion V. Rubman, 259 N.Y.S. 476, 
477, 144 Mlac. 781, quoting Corpus 
Jails. 

N.C.—Allai Bros. v. Raleigh Savings 
Bank & Trust Co., 105 S.E. 401,180 
N.C. 608. 

Tenn.— Co-operative Stores Co. v. 
United States KdelitY & Guaranty 
Co., 196 S.W. 177. 137 Tenn. 609. 

Tex.—Groce v. P. B. ■ Tates Mach. 
Co., Coin.App., 288 S.W. 161, af- 
Arnalng in part and reversing in 
part, P. B. Yates Mach. Co. v. 
Groce, Civ.App., 281 S.W. 226— 
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Pierce v. Allen, Civ.App., 378 S.W. 
463, 456, citing Corpus Jttrls. 

Va.—Zurich General Accident & Lia¬ 
bility Ins. Co. V. Baum, 165 S.E. 
618, 519, 169 Va. 404, oiUng Corpus 
Juris. 

18 C.J. p 694 note 60. 

Building oontzaofeB 

(1) The rule stated In the text has 
been applied to building and con¬ 
struction contracts. 

U.S.—^Teer v. George A. Fuller Co., 
C.C.A.N.C., SO F.2d 30. 

Ark.—^Rutherford v. Kahler, 298 S.W. 
9, 174 Ark. 824. 

Mass.—^Lynch v. Culhape, 136 N.E. 

119, 241 Mass. 219. 

Mich.—^Morley Bros. v. R Patterson 
Const. Co., 258 N.W. 213, 266 Mich. 
62. 

Minn.—MilaveU v. Oberg, 164 N.W. 

910. 138 Minn. 215, 

N.J.—Benoth v. Carter, 88 A. 886, 
85 N.J.1*W 95, 

9 GJ. p 7i8 note 99. 

(2) A requirement that changes in 
a contract shall he indorsed on it 
does not require that the indorse¬ 
ment be signed by the parties.—Hll- 
nolB Surety Co. v. Garrard Hotel Co., 
Ky., 118 S.W. 967. 

45. Mont—Ashley v. Rocky Mt Bell 
TeL Co., 64 P. 766, 26 .Mont, 286. 
Agent's authority to modify contract 
generally see Agency S 104 h. 
Modification of contracts of private 
corporations generally, see the C 
J.S. title Corporatloni S 1044, also 
14A GJ. p 426 potes 2M1. 
Necessity of authority of insurance 
agent to modify poUcy^or contract 
of Insurance ^ the C.J.S. tille 
Insurance i 281, also 82 GJ.' p 1148 
note 49. 

4a Fla.—Tussing v. Smitbi. 171 Sa 
288, 126 Fla. 678—Masser v, Lon- 
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longer followed in some jurisdictions,^'^ at least 
where a written contract is not required by stat¬ 
ute;^® and it has been stated that the tendency of 
the modem decisions is to abrogate this rule and to 
place in this respect a sealed instrument in the class 
with other writings.^® Even in jurisdictions where 
the general rule is followed, it has been held that 
some of the terms may be waived by parol,5® and 
that the time fixed for the performance of a con¬ 
tract under seal may be extended by parol,® ^ and 
that the parties may by parol fix the time of per¬ 
formance where the contract is silent on the sub¬ 
ject.®® Also, an oral contract which does not pur¬ 
port to be inconsistent with any material part of 
the written contract, nor to substitute a new oral 
contract for any material part of the written con¬ 
tract, has been held valid, at least where such con¬ 
tract creates an estoppel to rely on the written 
contract.®® 

The rule requiring an instrument of equal dig¬ 
nity to vary a contract under seal applies, although 


the original contract would have been valid without 
a seal;®* but the fact that a contract not under 
seal is secured by a mortgage under seal does not 
prevent modification of the contract by a subse¬ 
quent parol agreement,®® 

Parol agreement acted on. It is almost universal¬ 
ly held that, where a contract under seal has been 
rescinded or modified or altered by a subsequent 
parol agreement, and this new agreement has been 
executed, the parol agreement may be shown in an 
action on the sealed instrument.®® 

New agreement. It is clearly settled that parties 
who have undertaken contractual obligations by an 
agreement under seal may nevertheless enter into 
a new parol agreement creating obligations separate 
from the old ones, and at variance with them, and 
such new agreement will be binding.®^ 

§ 379. Operation and Effect 

An agreement changed by the mutual assent of the 


don Operating Co., 145 So. 79, 106 
Pla. 474—Moses v. Woodward, 140 

So. 651. 109 Fla. 848,' rehearing 
granted 141 So. 117, 109 Fla. 348. 
and reversed on other grounds 147 
So. 690, 109 Fla. 848. 

HI.—Wagner v. McClay, 188 N.B. 
.164, 306 m. 660—Davidson v. Dln- 
geldlne, 129 NJBI. 79, 296 HI. 367 
—Wilson V. Mundy, 238 IlLApp. 
676—Less v. Alport 217 Ill.App. 
14, See Western Hardware Mfg. 
Co. V. Chandler, 211 llLApp. 618— 
Horvltz V. Shanfeld, 198 IlLApp. 
254. 

N.T.—Cammacls v. J. B. Slattery & 
Bro., 148 N.B. 781,241 N.T. 89. mod¬ 
ifying 206 N.T.S. 294, 209 App.Dlv. 
877—Bnthoven v. Hnthoven, 232 N. 
T.S. 599. 226 AppJDlv. 309—Mills 
V. Glomettl, 218 N.T.S. 276, 218 
App.App. 809—Cohen v. Jaife, 218 
N.T.S. 185, 218 App.Dlv. 269—Lion 
Brewery of New Tork City v. 
Frlcke, 198 N.T.S. 491, 204 App. 
Dlv. 470—Kirkpatrick Home for 
Childless Women v. Kenyon, 196 N. 
T.S. 475, denying motion 196 N.T. 
S. 260, 119 Mlsc. 849, and affirmed 
199 N.T.S. 851. 206 App.Div. 728— 
Meyers v. Knights of Pythias 
Bronx Temple Aas’n, 185 N.T.S. 
486, 194 App.Dlv. 405—Steinberg v. 
Simon, 166 N.T.S. 184, 179 App.Dlv. 
67—Wajda v. Czelusta, 281 N.T.S. 
908, 156 Mlsc. 33. . 

Tt—Colodny v. American Clothing 
Co., 178 A 714, 107 Vt 821. 
Va.—Sachs v. Owings, 92 S.B. 997, 
121 Va. 162. 

18 C.J. p 595 note 58. 

47. Conn.—Blakeslee v. Board of 
Water Com’rs of City of Hartfoed, 
188 A 887, 121 Conn. 163. 


Ga.—White & Hamilton Lumber Co. 
V. Lynch, 121 S.B. 874, 81 Ga.App. 
697, affirmed 125 S.B. 472, 159 Ga. 
283, 44 AL.R. 211. 

Masa—Zlotnlck v. McNamara, 16 N. 
lL2d 632—Commonwealth Inv. Co. 
T. FeUaway Motor Mart 1 N.E.2d 
201 . 

S.C.—^Koth V. County Board of Edu¬ 
cation of Jasper County, 140 S.E. 
99, 41 S.C. 448, 65 AL.R. 682. 
W.Veu—^F ox V. Starbuck, 188 S.B. 
116, 117 W.Va. 736—Summit Coal 
Co. V. Balelgh Smokeless Fuel Co., 
128 S.E. 298, 99 W.Va. 11—Corns- 
Thomas Engineering & Construc¬ 
tion Co. V. McDowell County Court 
115 SK. 462. 92 W.Va. 368. 

18 C.J. p 696 note 64. 

Building contracts 

Masa—^Munroe v, Perklna 9 Pick. 

298, 20 Am.D. 476. 

Pa—Lawall v. Rader, 2 Grant 426. 
Masa—^Lampasona v. Capriottl. 
4 N.B.2d 621, 108 AL.R. ^30. 

49. S.C.—^Koth V. County Board of 
Education of Jasper County, 140 S. 
E.- 99, 41 S.a 448, 66 AL.R. 682. 
50 l 111.—^Becker v. Becker, 95 N.E. 
70, 250 HL 117. Ann.Cas.l912B, 
275. 

51. Ma—Flanders v. Barstow, 18 
Ma 367. 

13 CJ. p 596 note 65. 

52. N.T.—Lawrence v. MlUer, 86 N. 
T. 181. 

53. N.T.—Imperator Realty Co. v. 
TuU, 127 N.B. 263, 228 N.T. 447, 
reversing 167 N.T.S. 210, 179 App. 
Dlv. 761. 

54. III.—Loach V. Famum, 90 DL 
868-r-MorehouBe v. Terrill, ill Ill. 
App. 460. 


155. Ind.—Woodberry v. Duvall, 16 
Ind. 160. 

63. Conn.—Well v. Poulsen, 184 A 
680, 121 Conn. 281. 

Fla—Tussli^ V, Smith, 171 Se. 288, 
126 Fla 578. 

IlL—See Warner v. Pacific Coast 
Casualty Co. of San Francisco, 198 
IU.APP. 188. 

N.T.—Enthoven v. Enthoven, 282 N. 
T.S. 699, 225 App.Dlv. 309—Sayer 
V. Sunderland, 220 N.T.S. 409, 219 
App.Div. ’ 615—^Kirkpatrick Home 
for Childless Women v. Kenyon. 
196 N.T.S. 476, denying motion 196 
N.T.S. 260, 119 Mlsa 849, and af¬ 
firmed 199 N.T.S. 861. 206 App.Dlv. 
728—^Rosenshlne v. Lebovltz, 248 
N.T.S. 286, 189 Mlsa 268—Brune v. 
Vom Lehn, 183 N.T.S. 8601 112 
Mlsa 842, affirmed 187 N.T.S. 928, 
196 App.Div. 907. 

Vt—Colodny v. American Clothing 
Co., 178 A 714, 107 Vt 82L 
13 C.J. p 696 note 60. 

Building contract 

N.T.—Interrante v. Levinson, 113 N. 

T.S. 1082, 129 APP.D1V. 496. 
Fraud on refusal to Miforoe 
Where the oral agreement has been 
accepted and acted on by the parties 
In such manner as would work a 
fraud on either party to refuse to 
enforce it it will he ■ held a valid 
modification of a sealed contract— 
Moses V. Woodward, 147 So. 690, 109 
Fla. 348. 

67. Pa.—W. T. Price, Ina, v. Bob¬ 
bins. 148 A 849, 860, 298 Pa. 668, 
Quoting Corpus Juris—Myers v. 
Ohlo-Penn Gas & Oil Co., 144 A 

W.Va.—BV»v.*Starbuck. 188 S.E. 116. 
117 W.Va. 786. 
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parties becomes a new agreement consisting of new 
terms and as much of the old agreement as the parties 
have agreed shall remain unchanged. 

An agreement, when changed by the mutual con¬ 
sent of the parties, becomes a new agreement, 


which takes the place of the old,®® and consists of 
the new terms and as much of the old agreement as 
the parties have agreed shall remain unchanged; 
in other words, a contract may be abrogated in part 
and stand as to the residue.*® The new contract 


58. Aria.—^Perry v. Farmer, 64 P.2d 
999 , 47 Aria. 185—Pleasant v. Ari¬ 
zona Storage & Distributing Co., 
267 P. 794, 34 Aria. 68. 

Idaho.— Utah Const. Co. v. Mcllwee. 

266 P. 1094, 46 Idaho 707. 

Iowa.— Haggln v. Derby, 229 N.W. 
2'67, 209 Iowa 989—Hawkeye Clay 
Works V. Globe & Rutgers Fire Ins. 
Co., 211 N.W. 860, 202 Iowa 1270. 

N. B. Redlon Co. v. Franklin 
Sguare Corporation, 197 A. 329, af¬ 
firming 196 A. 348. 

N.Y.—Kosolapov v. Russo-Aslatic 
Bank. 269 N.T.S. 844, 144 Misc. 
499, reversed on other grounds, 262 
N.T.S. 898, and reversed In part oh 
other grounds 266 N.T.S. 695. 240 
App.Dlv. 781. 

Okl.—Garr v. Minnie^ 228 P. 481. 
484, 100 OkL 109, citing Ooxpns Jtt- 
xis. 

Or.—Aya v. Uorson, 178 P. 207, 90 
Or. 647. 

18 CJ. p 696 note 6L 

Action based on new contract 

(1) Where amended contract was 
complete within itself, It could be 
n^ide basis for action for breach 
thereof Independent of original con¬ 
tract—Yltagraph, Inc. V. American 
Theatre Co., 291 F. 308, 77 Utah 71. 

(2) When a contract has been mod¬ 
ified the party suing thereon must 
plead and stand on the contract as 
made by the modification.—Ross-Sas- 
katodn Lumber Co. v. Tomer, Den¬ 
nis & Lowry Lumber Co., M;o.App.. 
253 S.W. 119. 

Waiver of contraot regulrsmsnt 
Where well did not famish ample 
water supply as guaranteed by drill¬ 
er, driller notified landowner that he 
would return and use smaller casing 
tbiyt required by original con¬ 
tract and landowner permitted drill¬ 
er to proceed with smaller casing, 
landowner waived such contract re- 
Qnlrement and no deduction could 
1^ made in compensation due driller 
for decrease Id cost due to use of 
smaller casing,—Collins y, Gard. 
Iowa, 276 N.W. 892, denying rehear¬ 
ing 274 N.W. IL 

69; U.S.—Reed, Fears ds MUler v. 
Miller, D.C.Pa., 2 F.2d 280, alfinn- 
ed, aCJL, Miller v. Reed, Fears 
ft Miller, 6 F.2d 1018. 

Ark.—W^b V. Cobb, 288 8.W. 897. 
1T2 Ark. 256. 

CiL—G^fan V. Bessolo ft Gualano, 18 
P.2d 718, 126 Cal.App. 214. 

Fla.—Zckes v. Phelps-Hendrlckson 
Co.. 118 So. 670. 93 Fla. 781. 
m.—Robsr V. Isham. 142 N.B. 480. 


810 HL 686—F. J. Lewis Mfg. Co. 

V, Cobe, 180 IlLApp. 466. 

Iowa.—Hawkeye Clay Works v. Globe 
& Rutgers Fire Ins. Co., 211 N.W. 
860, 202 Iowa 1270. 

La.—^Lawrence v. L. L. Davidson 
Lumber ft Veneer Co., 108 So. 308, 
161 La. Ill—Hunt v. New Orleans, 
148 La. 754, 87 So. 786, error dis¬ 
missed 43 S.Ct. 91. 260 U.S. 700, 67 
L.Ed. 471—^Holller v. New Orleans, 
T. ft M. R Co., 6 La.App. 579. 

Masa—^De BIols v. Boylston ft Tre- 
mont Corporation, 183 N.E. 828, 281 
Mass. 498. 

Mo.—Scott V. Parkview Realty & Im¬ 
provement Co., 164 S.W. 532, 256 
Mo. 76. 

N.C—Smith v. Pritchard, 92 S.B. 267, 
173 N.C. 720. 

S.D.—City of Howard v. Lefler, 161 
N.W. 197, 88 SJD. 294. 

Tex.—Midwest Dairies v. Wynne, 
Civ.App., 81 6.W.2d 240, error dis¬ 
missed. 

Wash.—Western Dredging Co. v. Al- 
derwood Farms, 1 P.2d 892, 163 
Wash. 615—Skoug v, Latour Creek 
R. Co, 196 P. 219, 114 Wash. 616. 
13 C.J. p 695 note 62. 

Fzlor breaches waived 
If, after partial breaches of a con¬ 
tract the jMotles modify It mutually 
forgive the previous breaches, and 
agree to perform the contract In the 
future, as modified, neither can re¬ 
cover damages for the breach.—Ton¬ 
ey V. Sandy Ridge Coal & Coke Co, 
99 S.B. 178, 84 W.Va. 86. 

XregaUTS oovenaai sot castled ovas 
Where a heavyweight boxing 
champion was under contract to box 
for a particular promoter In his first 
boxing contest after becoming cham¬ 
pion, such contest to be held not 
later than Sept 80, 1986, and not to 
engage in any boxing contest without 
the promoter's consent prior to the 
contest referred to, but the date of 
such contest was postponed and new 
contracts were made for a contest 
at a later date not containing the 
agreement not to engage In other 
contests, such negative covenant was 
not carried over by necessary impli¬ 
cation Into the Bubeequent contracts. 
—Madison Square Garden Corpora¬ 
tion V. Braddock, C.OAJ^J'., 90 P.2d 
924, afllrmlzig, D.a, 19 F.Supp. 892. 

50 , U.S.—Wahlgren v. Bausch ft 
Lomh Optical Co, C.C.A.I11., 68 F. 
2d 660, affirming, D.C., Bausch ft 
Lomb Optical Co, v. WaWgren, 1 
F.Supp. 799, and certiorari denied 
Wahlgren v. Bausch ft Lomb Op¬ 
tical Co., 64 S.Ct 774, 292 U.S. 639, 
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78 IhEd. 1491, rehearing denied 54 
S.CL 862, 292 U.S. 615, 78 L.Ed. 
1491—Rudin V. Klng-Richardson 
Co., aCJLIIl., 37 F.2d 687—Hutch¬ 
inson Gas ft Fuel Co. v. Wichita 
Natural Gaa Co., C.C.A.Kan., 267 
P. 35, 89, quoting Corpus Juris— 
Germann & Co. v. U. S., 60 CtCl. 
176. 

Ala.—Mobile Electric Co. v. City of 
Mobile, 79 So. 89. 40, 201 Ala. 607, 
L.R.A.1918F, 667, quoting Corpus 
Juris. 

Idaho.—Columbia Trust Co. v. Elkel- 
berger, 246 P. 78, 43 Idaho 90. 

IlL—Chicago Great Western R. Co. 
V. American McKenna Process Co., 
200 nLApp. 166. 

Kan.—Norris v. Travelers Ins. Co., 79 
P.2d 842, 846, quoting Corpus Juris. 
Ky.—W. H. Simmons ft Co. v. Price’s 
Adm’r, 88 S.W.2d 8, 238 Ky. 332. 
Minn.—First Nat. Bank v. St. An¬ 
thony ft Dakota Elevator Co., 214 
N.W. 288. 171 Minn. 461. 

Mont—^Lelgland v. Rundle iLand ft 
Abstract Co., 208 P. 1076, 64 Mont 
164. 

OkL—Gladys Belle Oil Co. v. Clark, 
296 P. 461, 147 OkL 211—Shaffer 
Oil & Refining Co. v. Tippett Pipe 
Line Co., 263 P. 276. 128 Okl. 261. 
Or.—Krause v. Bell Potato Chip Co., 
89 P.2d 863, 149 Or. 388. 

Pa.—Knight v. Gulf Refining Co., 166 
A. 880, 811 Pa. 857—Robert Grace 
Contracting Co. v. Norfolk ft W. 
Ry. Co., 102 A. 966, 269 Pa. 241— 
Pompey Coal Co. v. Qlombettl, 29 
PaJDlst ft Co. 9, 38 LaclcJur. 17. 
Tex.—Maddox Motor Co. v. Ford Mo¬ 
tor Co., Com.App., 23 S.W.2d 383, 
338, citing Corpus Juris, and af¬ 
firming Ford Motor Co. v. Maddox 
Motor Co., Civ-App., 8 S.W.2d 91L 
Wash.—Wager v. Odden, 268>P. 161, 
148 Wash. 188. 

13 aj. p 696 note 68. 

Inteurion eontroUing 
Nature of change and Intention of 
parties determines extent to which 
contract Is modified by waiver or 
supplemental agreement—Boardman 
V. Bubert, 166 N.E. 784, 826 DL 8*. 

One Item ntodifled 
A contract, one item In which is 
modified by parties’ agreement, re¬ 
mains same as old contract in every 
other respect-Wltkofski v. Daniels, 
198 A. 19, 329 Pa. 462. 

OtiglasX oostraoi not disohargsd 
Agreement modifying in some re¬ 
spects subject matter of preexisting 
contract does not always discharge 
original contract, and, where no dis¬ 
charge is effected right of action on 
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supersedes the first to the extent that the two will 
he unable to stand together.® ^ Where a written 
contract is modified verbally, the entire contract 
becomes an oral one.®2 

A failure to perform the new contract does not 
revive the old.®® 

Extension of time. The period for the perform¬ 
ance of a written contract or the payment of mon¬ 
ey may be enlarged by agreement, and an action on 
the contract cannot be sustained until the expiration 
of . the new time.®^ A change in a contract which 
does away with the time limit provision therein 
gives a reasonable time for performance, and not 
merely the time limited by the contract, with an 
allowance for the changed conditions.®® The grant¬ 
ing of an extension of time for perfoipoance has 
been held not to create a new contract®® 

Change of place. An agreement in writing to de¬ 
liver- an article at a particular place may be con¬ 
trolled and modified by a subsequent agreement to 
deliver it at a different place.®^ 


Implied contracts snpcrscddd? "An" implied con¬ 
tract is superseded by a subsequent express con¬ 
tract.®® 

Construction. The general rules of construction, 
stated supra §§ 294-372, apply to a modified con¬ 
tract,®® and supplemental contracts will be con¬ 
strued in connection with the prior contracts be¬ 
tween the parties,*^® and a modification will be treat¬ 
ed as if it were part of the original agreement.^! 

Stipulations as to effect. Where the parties pro¬ 
vide that the original contract shall be altered by a 
supplementary agreement only as specifically stated 
therein, the original contract will be given effect 
except when its provisions are clearly inconsistent 
with the provisions of the supplemental contract^® 

Parol modification of sealed contract. Where a 
contract under seal is altered by parol, it becomes 
all parol.7® So, where a sealed agreement and a 
subsequent parol agreement cannot both be per¬ 
formed, the specialty is relinquished, except as a 


original contract is merely snapend- 
ed, and'In event of default obligee 
baa right of election to declare re- 
aciaalon of aubaeauent agreement 
and rely- on original agreement, or to 
waive any right under original agree¬ 
ment -and to enfoTCe subsequent 
agreement—Worth Petroleum C!a v. 
Calllhan; T6X.Civ.App., S2 S.W.Sd 
1060.' 

gi,' iio.—^Rlce v. Provident Life & 
Accident Ina, Cb., 102 S.W.2d 147, 

' 231' MO.APP.- 660. 

Ty-Va.—Sanford v. Plrst City Co., 192 
•S.B. 337. 

GS. iko.—Eoons V. St Louis Car Co., 

, 101 S.W. 49, 208 Mo. 227. 

Pa,—^Vlcary v. Moore, 2 Watta 451, 
27 Am.D. 328. 

Tex.- 7 -Maddox Motor Co. v. Ford Mo- 
. tor Co., C^qlApp., 28 S.W.2d 383, 
888 , citing Cfoipns Juris, and af¬ 
firming Ford Motor Co. v. Maddox 
Motor Co., Clv.App., 8 S.W.Sd 911 
—Fleming v. Todd, CivApp.; 42 S. 
'W.2d 123, error dismissed—Ken- 
' nedy v. McMullen, Clv.App., 89 S. 
‘W.2d 168,''error refused. 

63: Iowa.—Sioux City, Stock-Tards 
Co. V. Sioux City Packing Co., 81 
N.W. 712, 110 Iowa 396. 

Iflchu-Pennsylvania Min. Co. v. Bta- 
dy, 14 Mich. 260. 

ir,T.— Spier y. Hyde, 79 N.T.S., 699, 
“ 78 App-Piv. 151 . . ' 

Mi .Texr—Stockyards Nat Bank of 
'•'-'.Fotft Worth V. Alexander, Civ.App., 
*. "118 S.W.2di 288—Miller v.: Deahl, 
’ *-iCa^Jipp., 289 B.W. 679, 886, error 
> iafased biting Corpus Juris, 

.18 CJ. p 696 ,aqte 68. 


Bstoppel to complain. 

Party procuring extension of time 
of contract to perfect invention can¬ 
not complain of effect of extension. 
—Ady V. Dodge, 262 P. 921, 83 Colo. 
99. 

65. Mo,—^Missouri Bridge, eta, Co. 

V. Stewart 114 S.W. 1119, 184 Mo. 

App. 618. ; 

66 b Or.—Johnson v. Meyers, 177 P. 
631, 91 Or. 179. 

67. Ala.—Langford v. Cummings, 4 
Ala. 46. 

EL—Mahaffey v. Wisconsin Cent R. 

Co., 147 ELApp. 48. 

N.H.—Miles V. Roberts, 34 N.H. 246. 
6 & E.S.—^Rledinger v.' Diamond 

Match Co., Mich., 123 F. 244, 60 C 
OA. 1. 

66 . 'D’.S,—Smith V. Jones, Pa., 181 

F. 819, 104, C.CJL 829. ’ 

Ky,—Eureka' Cdpl & Mining Cd. v. 

Lemon, 280 S.#. 147, 212 Ky. 830. 
Mlch.-^WaJler v. .Sloan, 196 N.W. 

847, 226 Mich. 600. 

N.T.—-Wynkoop Hallenbeck Crawford 
Co. r. Western Union Telegraph 
Co.. 196 N,B. 760, 268 N.T. 108, re¬ 
versing 271 N.T.S. 1116, 242 App. 
Dlv. 680. 

Wis.—^Brockman v. Werner, 186 N. 

W. 689, 176 Wis. 617., 

13 aj. p 697 note 71. 

ITegattve ooveaaat aot Included by 
ImpUoatlon 

A contract between the promoter 
of a< proposed boxing contest and a 
heavyweight champion agreeing to 
participate In such contest, providing 
for the posting of a substantial fapd 
by the boxer to be forfeited If,he 
failed to appear and for. liquidated 
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damages, tmd authorizing the pro¬ 
moter to rescind and cancel the con¬ 
tract with permission of the athletic 
commission if the boxer engaged in 
any contest wherein he was defeated 
so that his value as an attraction 
was impaired, did not by implication 
embody a negative covenant con¬ 
tained, in an earlier contract prohib^ 
Itlng him from engaging in other 
boxing contests prior to the contest 
under the auspices of such promot- 
er.-Madison Square Garden Corpo¬ 
ration y. Braddock, aUA^.J., 90 F. 
2d 924/ affirming, D.C., 19 F.Supp. 
392. 

Extension of time 
Extension of time for performance 
by one joint obligor, extends time 
for perfohnance by other Joint ob- 
llgor.-^iventer v, Antonofsky, 206 
N.T.S. 287, 209 App.Div. 679. 

TtL U.S.—Rndln v. SUmg-RlChardSon 
Co., C.C.A.EL, 87 F.2d 637. 

Del—^Foss-Hughes Co, v. Norman, 
119 A. 864b 2 W.W.Harr. 108. 
Idaho.—Columbia Trust Cb. v. Elkel- 
•berger, 245 P. 78, 42 Idaho 90. 

71. N. J.—General Inv. Co. v.. Ameri¬ 
can Hide & Leather.Co., 127 A. 629, 
97 N.J.Eq. 214, affirmed 129 A. 244, 
. 98 N.J.Eq. 326! ; t 

■Wash.—^hell Oil .^o. of California v. 
Wright, 9 P.2d 106, 167 Wash. 197. 

73. D.C.—Llttlepage v. Neale Pub. 
■' Co., 34 APP.D.C. 267. 

^Ich.—Pulpwood Co. V. ' Perry, 123 
N.W. 662. 158 MIct 272. 

TS.-' Pa.—^Lawall v. Rader, 2 Grant 
426-^Ylcary v. Moore. 2 Watts 461. 
. 27 AbduU. 822. 
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matter of reference, for the terms of the parol con¬ 
tract which has supplanted it 

Rights of third persons. The making of a new 
contract between the parties to an old one does not 
affect the rights of &ird persons which have ac¬ 
crued under the old one.^5 

Illegal modifying contract. It has been held that 
an illegal contract entered into for the purpose of 
modifying or discharging a prior legal contract will 
not prevent the enforcement of the prior contract 
The validity of the new contract must be determined 
in the light of the situation existing at the time of 
its maldng.^^ 

Cancellation of modifying contract. The repudi¬ 
ation and cancellation of a substituted contract will 
not revive the former contract,*^® and a parol modi¬ 
fication of a contract, supported by a vdid consid- 
^tion, cannot be canceled by either party, with a 


§.380 

view of restoring the original contract, without the 
consent of the other.*^® 

Building contracts, '^Tiere a building contract is 
modified, the rights of the parties are to be deter¬ 
mined by the contract in its modified fonn.®® 
Slight. modifications and variations made with the 
consent of the parties do not abrogate the entire 
contract and the rights and obligations of the par¬ 
ties thereto, but the original contract continues in 
force except as altered by such modifications and 
alterations;®! and this is especially true where the • 
original contract expressly provides that modifica¬ 
tions and alterations in the plans, of the work may 
be made.®® Where, however, the original contract 
is deviated from in material respects so that the 
work cannot reasonably be recognized as that orig¬ 
inally contracted for, the original contract should 
be treated as abandoned.®® 
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§ 380. In General 

Mergers and novations, although depending on differ¬ 
ent principles, have sometimes been confounded. 

Merger, as used in connection with contracts, oc¬ 
curs where a written contract is executed as to mat¬ 
ters about which prior and contemporaneous oral 
agi^m^ents and n^tiations have been made as 
shown infra § 381; where a'later contract is en¬ 
tered into berinreen the parties respecting the same 


.subject matter, see infra § 382; where a scaled con¬ 
tract is executed after a parol contract, as shown 
infra § 383; and where higher security is accepted 
in place of a lower as treated infra § 384. 

Distinguished from novation. It has been said 
that the doctrine of novation in th6 civil law is but 
the doctrine of merger in the common law,®^ arid 
transactions amounting to mergers have been deem¬ 
ed to operate as novations.®® However, there is a 


74 Pa.—Lawall v. Bader. 2 Grant 
426. 

75. ■ Pa.—Ho'ward P. Foley , Co, v. 
Bamett, X64 A. 891, 808 Pa. 218. 

IS CJr. p 697 note 76. 

78. N.T.-^-Oook V. Barnee, 86 N.T. 
620—Ogden v. Barker, 18 Jolms. 87. 

18 C.J, p^597 note 76. 

77. Mor-Blce V. Provident Life & 
Accident Ina. Co., 102 S.W.2d 147, 
231 Mo.App. 660. ’ ' ■ 

N.T.—Brook' Iron Works v. Cobe^ 
246 N.T.& .829, 188 .MIsc. 416, re¬ 
versed on othler grounds 26:6 N. 
T.S. 411. 148 Mlao. 681., 

7a Me.—St Croix Co. v. Seacoast 
Canning Co., 96 A. 1059, 114 Ma 
521. 

7a N.T.—Napier v. Spietmann, 111 
N.T.S. 1009, 127 App.Div. 711..af¬ 
firming 108 N.T.S..982. 64 Mlsc., 96. 

18 CJ. p 697'note 78. 

aa Mass.—De Tito v. Uto, 148 N.1 
B. 456, 263 Mass. 289. 

N.Y. —. Green v. James McCreery 
Realty Corp., 167 N.T.S, 909. 

Bxeaoli of iMth ooitraots 
Whera lalliDad oontraoton,',after; 


a partial performance, enter Into 
modified contracts, and breach both 
contracts, their right to recover for 
work done under the original con¬ 
tract Is not controlled by the new 
contract—Dillon & Harrison v. Sub¬ 
urban Land Co., 80 SJL 471, 78 W. 
Ta 863. 

VodlfloatloiL as breach 
Party continuing to perform after 
modification of contract on other's 
demand cannot sue for breach of 
first contract by such modification.— 
Snowball y. Maney Bros. & Co., 270 
P. 167, 89 Wyo. 84, 61 A.L.R. 199, 
rehearing denied 271 P. 876, 89 Wyo. 
84, 61 A.L.B. 199. 

81. Ala.—Adalex Const. Co. v. At¬ 
kins, 106 So. 338, 214 Ala 68. 

La—Ketterlngham v. Eureka Home¬ 
stead Soc., 72 So. 916, 140 La. 176. 
9 C.J. p 721 note 26. 

BeduBtlon in. pzloB 
(1) Where building contractor de¬ 
rived benefit. from modification In 
contract owner should be entitled 
to reduction in contract price.—Cas- 
slnelll V. Stacy, 88 S.W.2d 980, 238 
Ky. 827., 


(2) A provision In building con¬ 
tract authorizing changes with own¬ 
er's or architect’s consent but re¬ 
quiring that any adjustment In con¬ 
tract price he fixed by previously 
agreed schedule of prices, was valid 
and precluded allowance to owner for 
builder’s authorized use of cheaper 
materials, notwithstanding builder's 
failure to inform owner that such 
materials were cheaper, In‘absence 
of showing that owner inquired con¬ 
cerning price of materials or was 
[ misled.—N. B. Bedlon Co. v. Frank¬ 
lin Square Corporation, N.K. 196 A. 
348. 

as. Conn.—O'Keefe v. St Francis' 
Church. 28 A. 826, 69 Co'nlt. 65:^; 

9 C.J. p 722 note 26. 

as. Nev.—Paterson v. Condos,, 28 P. 
2d 499, 66 Nev. 184, rebearing.de- 
'liled 40 P.2d SS3, SB Nev. 269. 
Ta.—Warren v. Goodrich. 112 5.B. 
687, 698, 133 Ta. 366, quoting 43on. 
pox JulBii ‘i. 

9 GJ. p 722 note 27. • ' f 

SA Tenn.-^a^ v. Fly, 9 Baxt' 4. 
as. Ga.—Pitts Banking Co. v. Fenn, 
129 S.B. 106, 160 6a. 864 .. . - 
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substantial distinction, and mergers and novations, 
although depending on different principles, have 
sometimes been confounded.^® Merger is effected, 
generally, between securities of different degrees 
and may take place by operation of law, without 
reference to, and even in contravention of, the in¬ 
tention of the parties; and the new contract, into 
which the earlier one is merged, must be between 
the same parties as the first and must embrace the 
same subject matter, as shown infra §§ 381-384. 
Novation, on the other hand, takes place only by 
agreement and depends entirely on the intention of 
the parties as shown in the C.J.S. titk Novation §§ 
3, U, also 46 CJ. p 580 note 27-p' 581 note 35, p 
588 note 50 et seq. It is a matter of proof and not 
of law, and may take place between any kind of 
l^al obligations or agreements, and may be effected 
by a change in terms, or in the parties, or both, as 
shown in the C.J.S. title Novation §§ 1, 7, 26, also 
46 CJ. p 575 notes 17-23, p 584 notes 68-77, p 628 
note 94 et seq. The difference on the whole con¬ 


sists in that in the case of merger there is a change 
only of the security. The debt is the same, although 
the old evidence of it melts into the new one, and 
the creditor merely gains a higher security without 
having an indivisible debt of different degrees 
but in the case of satisfaction by substitution, as in 
novation, there is a change of the debt,®® a new 
obligation being created, as shown in the CJ.S. title 
Novation § 3, also 46 C.J. p 578 note 10 et seq. 

§ 38L Oral Agreements and Pievious Nego¬ 
tiations 

In the absence of fraud, a valid written contract 
mergea ail prior and contemporaneous negotiations on 
the subject, but distinct agreements are not merged nor 
are rights already vested under oral agreements af¬ 
fected. 

A rule of the conuhon law, enacted into statute in 
some jurisdictions, is that in the absence of fraud®® 
a written contract merges all prior and contempo¬ 
raneous negotiations on the subject,®® together with 


S& Fa.—Jones v. Johnson, S Watts 
& S. 276, 88 Am.D. 760. 

87. Pa.—iJones v. Johnson, supra, 
sa Pa.—Jones v. Johnson, supra. 
89. Cat—EL Lundeen Corporation v. 
Baj-low, 7 P.2d 1102, 120 CaLApp. 
891. 

Ind.—^Marker v. Outcault Advertising 
Co., 182 NJL 32, 69 IndJlpp. 344. 
Mo. — Metropolitan Paving Co. v. 
Brown-Crummer Inv. Co., 274 S. 
W. 815, 809 Mo. 638. 

80L n.S. — Earnest v. MogoUon 
ConsoL Mines Co., C.CJLTez., 93 
F.2d 315—Metropolitan Casualty 
Ins, Co. or New York v. Banks, 
C.aA.Pa., 76 P.2d 68—Speakman v. 
Bernstein, C.C.A.Ija., 59 FJId 520— 
East * West Ins. Co. of New 
Haven, Conn. v. Fidel, CCJLN.M., 
49 F.2d 35—^Eles v. Dodson, C.C. 
A.Pa., 46 F.2d 68—Murphy v. India 

• Tire & Rubber Co., C.CA.Tex.. 29 
F.8d 228, 280, certiorari denied 49 
S.Ct 262, 279 U.S. 888, 73 L.Ed. 
985, citing Corpus JUzis—Harding 
V. Taubel, aCA-Pa., 1 F.2d 614. 

Ala.—Jones v. Tennessee Land Co., 
173 So, 288—W. T. Rawleigh Co. 
V. Cone, 167 So. 274, 232 Ala. 127— 
Johnston v. Gnlce, 114 So* 409, 217 
Ala. 27—CalCey v. Alahama Ma¬ 
chinery & Supply Co., 96 Sa 454, 

• 19 AJUuApp. 189, cortlorarl denied 
' Ex parte Alabama Maclilnery & 

Supply Ca, 96 So. 459, 209 Ala. 
466—Bozeman v. J, B. Colt Co., 95 
. Sa 584, 19 AIa.App. 126. 
Axlsr-Pleasant v. Arizona Storage 
ft Distributing Co.. 267 P. 794, 34 
. AriA 68 —'Merchants’ ft Stock 
Growers’ Bank v. Marley, 264 P. 
471, 38 Ariz. 294^-Midland Linseed 
Products Ca v. Palace Hardware 


ft Arms Co.. 288 P. 690. 27 Arlz. 
863—Valentine v. Shepherd, 168 P. 
643, 19 Arlz. 841. 

Ark.-^tandard Rice .Co. v. H. D. 
Dllday, Inc., 27 S.W.2d 688, 191 
Ark. 764—Wright v. Marshall, 88 
S.W.2d 48, 182 Ark. 890—Pyramid 
Life Ins. Co. v. Belmont, 7 S,W,2d 
32, 177 Ark. 664—American South¬ 
ern Trust Co. V. McKee, 298 S.W. 
60, 173 Aik. 147—Bald Enoh State 
Bank v. BellvUle, 284 S.W. 60, 171 
Ark. 869—Allen v. Thompson, 273 
S.T^. 396, 169 Ark. 169—Graves v. 
Bodcaw Lumber Co., 196 S.W. 800, 
129 Ark. 864—Robertson v. C. H. 
Sharp Contracting Co., 183 S.W. 
754, 122 Ark. 611. 

Cal.—Alameda County Title Ins. Co. 
V. Panella, 24 P.2d 168, 218 CaL 
610—Pacific States Securities Co. 
V. Steiner, 220 P. 804, 192 CaL 376 
—^Broy V. Calaveras Central Gold 
Mining Co., 64 P.2d 466. 18 CaL 
App.2d 871—California Trust Ca 
V. Cohn, 48 P.2d 744, 9 CaLApp.2d 
88—Seaboard Dairy Credit Corpo¬ 
ration V. Herman, 83 P.2d 1042, 189 
Cal.App. 820 — Weinberg Co. v. 
Heller. 289 F. 868, 78 CaLApp. 769. 
Colo.—Thompson v. Sweet, 17 P.2d 
■808, 91 Colo. 662—O’Brien v. Hous¬ 
ton, 262 P. 1020, 83 Colo. 109— 
Florence Auto Ca v. McBeth, 226 
P. 816, 76 Colo. 856. 

Ga.—Charles v. Sterling Security ft 
Brokerage Ca. 186 SJS. 807, 182 
Ga. 480—Neuhoff v. Swift ft Co., 
188 S.E 881, 64 GoApp. 661—In¬ 
diana Trubk Corporatlott v. Qlock, 
168 SJB. 184. 46 GaApp. 619— 
Wayne Oil Tank & Pomp Co. v. 
Clazton Oil Co., 124 S.E. 76. 32 Ga. 
APP. 580. 

HL—Englesteln v.. Mint^ 177 K.E. 
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746, 845 HL 48—^Harmony Cafe¬ 
teria CoL V. International Supply 
Co., 249 IlLApp. 632. See Brozham 
V. Harrington, 197 IlLApp. 454— 
Cronk v. Thomas F. Lee Land Co., 
210 IlLApp. 684. 

Ind.—Ryan v. Indiana Loan ft Fi¬ 
nance Co., 172 N.B. 660, 91 Ind. 
App. 622, denying rehearing 171 N. 
B. 812, .91 Ind.App. 622—Tribune 
Co. V. Red Ball Transit Co., 151 
NJBL 888, rehearing denied 161 N.B. 
886, 84 In<LApp. 666—Sonnebom v. 
S. F. Bowser ft Co., 116 N.E. 66, 
64 Ind.App. 429. 

Iowa.—Starry v. Starry ft Lynch, 234 
N.W. 281, 212 Iowa 274^TJnlon 
Mortg. Co. V. Evans, 206 N-W. 776, 
200 Iowa 1000—^Bashaw-Joy Co. v. 
Walsh, 174 N.W. 899, 187 Iowa 674. 
Ean.—Strong v. Thurston, 191 P. 
676, 107 Ean. 368—Wallingford v. 
Biishton' Grain ft Supply Ca, 164 
P. 275. 100 Kan. 207, L.R.A.1917D 
1006—Outcault Advertising Co. v. 
H. G. Waltner MeroantUo Co., 168 
P. 518, 96 Ean. 689. 

Ey.—^Prudential Life Ins. Co. of 
America v. Bowling. 35 S.W.2d 822, 
828, 237 Ey. 290, Citing Ooxpas 
Juris—Hopkinsville Motor Co. v. 
Massie, 16 S.W.2d 428, 2% Ey. 669 
—Kentucky Title Co. v. HaiL 892 
S.W. 817, 219 Ey. 256—Loveland v. 
Hays, 270 S.W. 722, 208 Ey. 165. 
La.—Dally States Pub. Co. v. Uhalt, 
126 So. 228. 169 La. 893—Garland 
y. Dimitry. 119 So. 42, 167 La. 262 
—Slush V. Carraoce, App., 164 So. 
62—Ross Milling Co. v. GUihertL 
8 LaApp. 6. 

Ma—^Bassett t. Breen, 107 A. 832, 
118 Me. 279. 

Md.—Wagner v. Bing, 163 A. 199, 168 
Md. 496 — Alexander v. Capital 
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all prior oral contracts,8^ and together with and in- | eluding antecedent correspondence and prior writ- 


Palnt Co., Ill A. 140, 136 Md. 658 
—Rafferty v. Butler, 106 A. 680, 

183 Md. 480. 

ICasa.'-Marston v. Boston Pul). Co., 
171 N.E. 466, 271 Mass. 307—Con¬ 
nelly V. Pellsway Motor Mart, 170 
1(r.E. 467, 270 Mass. 386. 

Hich.—Mieske v. Harmony Electric 
Co., 278 N.W, 216, 278 Mich. 61— 
Stone T. Stell, 202 N.W. 988, 230 
Mich. 249—Strom-Johnson Const. 
Co. V. Rlvervie-w Furniture Co., 
198 N.W. 714, 227 Mich. Bg—John 

D. Gruber Co. r. Smith, 162 N.W. 
124, 195 Mich. 336. 

Minn.— Murphy v. John Hancock 
MuL Life Ins. Co., 270 N.W. 136, 
198 Minn. 469. 

Miss.—^Dowlina 7. Smyley, 116 So. 
294, 150 Mlsa 272. 

Mo.—Poe 7. Illinois Cent R. Co.. 99 
S.W.2d 82, 389 Mo. 1025—Barlow 
7 . Scott 86 S.W.2d 604—Phoenix 
Mut Life Ina Co. 7. Goeasllna, 
App., 121 S.W.2a 182—Murray 7. 
Cunningham, App., 96 S.W.2d 881 
—Paxon 7. Eregel Casket Co., 9 
S.W.2d 866, 228 Mo.App. 151—At- 
terbury 7. Ttmm, App., 253 S.W. 
100—Wright 7. Great Eastern Cas- 
nalty Co., App., 206 S.W. 428— 
Feren v. Epperson In7. Co., App., 
196 S.W. 436. 

Mont—Hlnerman 7. Baldwin, 21B P. 

1108, 67 Mont 417. 

N.J.—Fuchs 7. Heine, 128 A. 680, 97 
N.JJ:q. 648. 

N.M.—Continental Life Ins. Co. 7. 
Smith, 64 P.2d 877, 41 N.M. 82— 
Prentice 7. Cain, 102 P. 121, 27 
N.M. 368. 

N.T.—Bradford Co. 7. Dunn, 166 N. 

E. 167, 250 N.T. 461, affirming 231' 
N.T.S. 705, 226 App.Dl7. 661—Elec-' 
trie Equipment Corporation 7. Del- 
co Appliance Corporation, 297 N.T. 
S. 498, 262 App.Di7. 1—Berg 7. 
Hoffman, 292 N.T.S. 721, 249 App. 
Dl7. 913, re7er8ed on other 
grounds 9 N.E.2d 806, 276 N.T. 132 
—In re Lawyers Mortg. Co, 280 
N.T.S. 868, 244 App.Dl7. 68, af¬ 
firmed In re Rehabilitation of 
Lawyers’ Mortgage Co., 200 N.E. 
298, 270 N.T. 609—William H. Wa¬ 
ters, Inc. 7. March, 269 N.T.S. 420. 
240 AppJM7. 120—A. W. McLaugh¬ 
lin d: Co. 7. Southern Hotel Co., 177 
N.T.S. 828, 188 App.Dl7. 679—Salt 
Springs Nat Bank of Syracuse 7. 
Hitchcock, 269 N.T.S. 24. 144 Mlsc. 
647, re7er8ed on other grounds 268 
N.T.S. 66, 238 App.Dl7. 160—Garcia 
7. GranTlUe Iron Corporation, 244 
N.T.S. 146. 187 Mlac. 648—Public 
Senrlce Commission, Second Dlst 
7. Iroquois Natural Gas Co., 170 
N.T.S. 692, 108 Mlsc. 687. re7ersed 
on other grounds 171 N.T.S. 879, 

184 APP.D17. 285, affirmed 123 N.E. 
886, 226 N.T. 680. 

N.a—H. M. Wade Mfg. Co. 7. Lef- 
kowlts, 168 S.E. 617, 204 N.a 449 


—Pierce 7. Blerman, 162 S.B. 666, 
202 N.a 275. 

N.D.-Jensen 7. Siegfried, 263 N.W. 
716, 66 N.D. 222. 

OkL—Harman 7. Franks, 63 P.2d 54, 
178 OkL 560—a 1. T. Corporation 
7. Shogren, 65 P.2d 956, 176 OkL 
388—^Amerada Petroleum Corpora¬ 
tion 7. Tucker, 56 P.2d 64, 176 OkL 
289—^Badgett 7. Oklahoma Life 
Ins. Co., 54 P.2d 1069, 176 OkL 86 
—Oklahoma Gas & Electric Co. 7. 
Smith, 60 P.2d 1094, 174 Okl. 629— 
Bamsdall Refining Co. 7. Desmond, 
46 P.2d 918. 173 OkL 177—Clark v. 
Ste7ens. 10 P.2d 422. 156 Okl. 231 
—Wichita Flour Mills Co. 7. Guy- 
mon Equity Exchange, 1 P.2d 657, 
160 Okl. 246—Nachtsheim 7. Bar- 
tie, 268 P. 195, 181 Okl. 166—Guess 
7. Miner, 265 P. 633, 180 Okl. 93— 
Swain 7. Pattereon, 258 P. 278, 
126 OkL 28—Osage Oil & Refining 
Co. 7. Gormley, 262 P. 37, 128 OkL 
186—^Plne 7. Lenox Drilling Co., 
249 P. 420, 119 Okl, 226—Bonfils 7. 
Geeslln, 247 P. 673, 120 Okl. 130— 
American Trust Co. 7. Walker, 246 
P. 838, 117 OkL 156—J. B. Colt 
Co. 7. Thompson, 242 P. 1030, 114 
Okl. 61—Norris 7. Richards, 232 P. 
796, 105 Okl. 269—Bell Motor Co. 
7. Harp, 224 P. 348, 98 OkL 122— 
Cromwell 7. Lewis, 228 P. 671, 
98 OkL 53—^Lo7eland 7. Austin, 
223 P. 894, 97 Okl. 176—Goble 7. 
Bell on & Gas Co., 228 P. 871, 97 
Okl. 261—Smith 7. Ferguson, 221 
P. 447, 96 Okl. 160—National Bank 
of Hastings 7. Pierce, 221 P. Ill, 
94 Okl. 153—Western SUo Co. 7. 
Pruitt, 221 P. 106, 94 OkL 164— 
Fuller V. Caraway, 221 P. 79, 97 
OkL 110—^Magna Oil & Refining 
Co. 7. Fark7nie OU Corporation, 
221 P. 66, 98 OkL 167—Reed 7. 
Peck & Bails Furniture Co., 220 P. 
900, 98 OkL 212—Lindsay State 
Bank 7. McGrew. 219 P. 904, 96 
OkL 74^DIke 7. Martin, 204 P. 
1106, 86 OkL 108—MountcasUe 7. 
Miner, 166 P. 1067, 66. OkL 40. 

Or.—^Rosenau t. Lansing, 232 P. 648, 
113 Or. 688, rehearing denied 234 
P. 270, 118 Or. 638. 

Pa—Laurel £011 Collieries 7. Ben¬ 
jamin, 154 A. 212, 303 Pa 110— 
Sterling Engineering & Manufac¬ 
turing Corporation 7. Jennings, 101 
FaSuper. 291. 

R.L — Tiimount Dredging Co. 7. 
Rhode Island Hospital Trust Co., 
168 A. 625, 68 R.L 65—Robert 
Forsyth & Son 7. Tanenbaum, 161 
A, 112. 

aD.—Harkness 7. Althen, 228 N.W. 
897, 66 S.D. 828—Stoners' BleTa- 
tor Co. of Colton 7. Swler, 210 N. 
W. 671, 60 S.D. 436. 

Term.—Htois 7. Morgan, 12 Tenn. 
App. 445, 448, citing Ooxpns JuxlB. 

Tex.—Eldora OU Co. 7. Thompson, 
ComJlpp.. 244 S.W. 605, re7ersing, 
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CivJLpp., 230 S.W. 788—Hogan 7, 
W. H. Norris Lumber Co., Ci7,App.r 
90 S.W.2d 585—O'Connell v, Lock¬ 
hart. Clv-App.. 86 S.W.2d 267— 
Bains v. Robert & St John Motor 
Co.. C17.APP., 72 S.W.2d 703—Ala¬ 
mo Lumber Co. v. Pahrenthold, 
Clv.App., 58 S.W.2d 1086, error re¬ 
fused—Eyle 7. Robert & St John 
Motor Co., Civ.App.. 22 S.W.2d 736= 
—^Texas Pacific Coal & OU Co. v. 
Stuard, Ci7.App., 7 S.W.2d 878. er¬ 
ror refused—Atlas Petroleum Cor¬ 
poration V. Gal7eston, H. & S. A. 
Ry. Co., ClvJLpp., 6 S.W.2d 216, er¬ 
ror refused—Lessinger 7. McLean, 
Ci7.App., 227 S.W. 247—Standard 
Fire Ins. Co., of Hartford, Conn. 7. 
Buckingham, CW.App., 211 S.W. 
631. 

Utah.—^Last Chance Ranch Co. 7. 
Erickson, 25 P.2d 962, 82 Utah 475 . 
—State Bank of SeTler v. Amer¬ 
ican Cement & Plaster Co., 10 P. 
2d 1065, 80 Utah 250—Field v. Mis¬ 
souri State Life Ina Co., 290 P. 
979, 77 Utah 45—Halloran-Judge 
Trust Co. 7. Heath, 258 Pi 342, 70 
Utah 124, 64 A.L.R. 368. 

Va.—Hopkins 7. Le Cato, 128 SJEL S6„ 
142 Va. 769. 

Wash.—Carew, Shaw & Bemasconl tI 
General Casualty Co. of America, 
65 P.2d 689, 189 Wash. 329—Clise 
7. Scott 38 P.2d 1019, 180 Wash. 
207—Peterson 7. Hansen, 260 P. 
1074. 145 Wash. 582. 

W.Va.—^Multiseam Coal & Land Co. 
7. Hines, 146 B.E. 61, 106 W.Va. 
613. 

Wis.—Chicago. M. & St P, Ry. Co. 7. 

Jewett 171 N.W. 767, 169 Wla 102 . 
13 OJ. p 597 note 79. 

Fo8iti7e substaatlTe law* 

Statutory rule that written con¬ 
tract supersedes oral negotiations is 
positive substantive law.—Allgood v. 
National Life Ins. Co., 240 N.W. 874, 
61 N.a 768. 

Prior written matters 
The rule that prior tentative oral 
agreements and negotiations are su¬ 
perseded by a written contract la 
not a rule applicable exclusively to 
oral transactions, but applies to 
written matters as welL at least to 
matters In confilct — Delaney v. 
Farmers State Bank in MerkeL Tex. 
Civ.App., 116 S.W.2d 786,,error grant¬ 
ed. 

An agisemant is integrated where' 
the parties thereto adopt the writing 
or writings as the final and. complete 
expression of the agreement and an 
“integration” Is the writing or writ¬ 
ings so adopted.—WUson v. Viking 
Corporation, Pa.Super., 8 A.2d 180. 

9L U.S.—Llchtenberg v. Harvey, C. 

CJLN.T., 67 F.3d 82. 

Arts.—Valentine v. Shepherd, 168 F. 
643, 19 Ariz. 24L ' 
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ten memorandums but this is in etfect a state- ' 
ment, in different form, of the rule excluding ev¬ 
idence of prior or contemporaneous oral agree¬ 
ments to contradict or to modify a written con¬ 
tract, which is treaty in the C.J.S. title Evidence § 
901, also 22 C.J. p 1088 note 96, based on the pre- 
.sumption that, in the absence of accident, fraud, or 
mistalce, the whole engagement of the parties is ex¬ 
pressed in the writing.*^ 


* Writing must be contract. A valid verbal con¬ 
tract is not destroyed or affected by an attempt to 
execute an invalid written one in its stead,®^ and 
a written instrument cannot take the place of and 
supersede a parol contract until the writing has 
been mutually adopted by the parties as an instru¬ 
ment embodying the terms of the agreement but 
a party cannot abandon his written contract and 
attempt to enforce a previous oral agreement at 
law, on the ground that the written agreement does 


Colo.—Brown v. Johanson, 194 P. 
' 943, 69 Colo. 400. 

Ga.—NeuholE v. Swift & Co.. 188 S. 
E. 831, 54 6a.App. 651—Indiana 
Truck Corporation v. Clock, 168 S. 
B. 124, 46 CaApp. 519—Swanaon 
• V. Mobley, 127 S.B. 806, 33 Ga.App. 
791. 

Ill.-^ee Hobbs Express Co. v. Fer- 
' kel, 200 IlLApp. 471. 

Ind.—LOnneborn v. S. P. Bowser & 
Co.. 116 N.E. 66. 64 lnd.App. 429. 
Mich.—Kelt v, Drlesen, 274 N.W. 325, 
827, 280 Mich. 558, citing Corpns 
Juls. 

Ky.—Paducah Hosiery Mills v. Proc¬ 
tor & Schwarts, 276 S.W. 803, 210 
Ky. 806—^Hoffman v. Wilson, 270 
S.W. 788. 208 Ky. 195. 

M&—Pike V. Smith, 115- A. 283, 120 
Me. 512. 

Masa—Whittier v, Ctoldberg, 174 N. 

E. 491, 274 Mass. 885. 

Mich.—^People v. Fidelity & Deposit 
Co. of Maryland, 218 N.W. 694, 242 
Mich. 123. 

Miss.—Mclnnls v. Manning, 95 So. 
250, 131 Miss. 119. 

Mo.—J. B. Colt Co. V. Gregor, 44 S. 
W.2d 2, 828 Mo, 12l6, reversing, 
App., 11 S.W.2d 1098—^Kennedy v. 
Bowling, 4 8.W.2d 488, 319 Mo. 
401—Douglass v. Hammel, 286 S. 
W. 433, 318 Mo. 514—Home Trust 
Co. V. Shapiro., 64 S.W.2d 717, 228 
MpApp. 268—^Browning v. Spring- 
field Fire & Marine Ins. Co. of 
Springfield, Mass., App., 8 &W.2d 
941—Heckmann v. Van Graafel- 
lahd, App., 291 S.W. 190, 192, cit¬ 
ing Cozima InzlB. 

Mont—^Helena Light & By. Co. v. 

' Northern Pac. Ry. Co., 186 P, 702, 
■ 57 Mont 98. 

Nev.—Nevada Mining & Exploration 
Co. V. Rae, 223 P. 826, 47 Nev. 
173, denying rehearing 218 P. 89, 
“ 47 Nev. 173. 

N.T.—Alhambra Amusement Co. v. 

' Associated First National Pictures, 
; 202 N.Y,S. 606, 207 App.Dlv. 660, 
. kSarmed 162 418, 242 N.T. 

, 626—Metropolitan Life Ins, Co. v. 
: TW^baum. 281 N.Y.S. 827, 156 
. Mlso. ,221. 

Ogl—Butler y. Conyel, ,60 P.2d 749. 
■ 177 OkL 424—Mountcastle v. MU- 
•‘i Jar;' 166 P.' 1067, 66 Old. 40. 

Pa.—Bryant v. ■ Bryant, 144 A. 904, 
296 fra. ‘l46-i-Hagan v. Univefpsal 
Service Motor»-t3o., 7 Fa.mBt Si 


Co. 308—^Ehrenstrom v. Hess. 26 
Pa.Dlat-993, affirmed 105 A. 44. 262 
Pa. 104. 

S.C.—Welch V. Edlsto Realty Co., 
169 S.B. 667, 170 S.a 31. 

Tex.—Davla v. Davis, CIv.App., 266 
S.W. 797. 

W.Va.—^Hutchln«)n v. Judy, 140 S. 
B. 286, 286, 104 W.Va. 449. clUng 
Corpus guzis, 

Wia.—^Blasei v. Cologne, 250 N.W. 
762, 218 Wis. 48—Derbeck v. Al¬ 
bright, 208 N.W. 337, 186 Wis. 616 
—Chicago M. & St P. Ry. Co. v. 
Jewett 171 N.W. 767, 169 Wis. 
102 . 

13 C.J. P 697 note 80. 

92. Arls.—Midland Linseed Prod¬ 
ucts Co. V. Palace Hardware & 
Arms Co., 233 P. 590, 27 Arlx 868. 

Ark.—Lane v. Smith, 17 S.W.2d 819, 
179 Ark. 683—^Ho^wer v, Insui^ 
ance Co. of North America, 222 S. 
W. 39, 144 Ark. 279—Doniphan, 
etc., R Co. V, Missouri, eta, R. Co., 
149 S.W. 60, 102 Ark. 476. 

Ga.—Brown-Randolph Co. v. Gude, 
106 S.K.161, 161 Ga. 281—Rushton 
■ y. Hall & Brown Wood Working 
Mach. Co., 106 S.E. 196, 26 Ga.App. 
370, 

Ely.—Barret v. Clarke, 9 S.T;^.2d 1091, 
226 Ky. 109. 

La.—Dally States Pub. Co. v. Uhalt 
126 So. 228, 169 La. 893.’ 

N.C.—^Porter & Peck v. West Const 
Co.. 142 S.B. 27, 196 N.C. 828. 
Correspondenoa constituting oontraot 
Although, parties had reached a 
complete contrlact through corre¬ 
spondence^ a formal written agree¬ 
ment containing additional stipula¬ 
tions was not void for want of con¬ 
sideration (On the ground that the 
promisor was already bound under 
another contract—Rushton v. Hall 
& Brown Wood Working Mach. Co., 
106 S.E. 196, 26 Ga.App. 370. 
prior amsudmeat accepted by letter 
Amendment to contract, prQposed 
and accepted by letter before con¬ 
tract was KEecuted became, part of 
.contract—^McCanles Bldg. , Co. v. 
Missouri State Life Ins. Co.,, 98 S.W. 
(2d} .917, 338 Mo- 1071. , ' 

93. U.S.—^H. P. Watson Co. v. At¬ 
lantic Refining Co.,'aaA.DeL,'42 
.F.2d 449—City of Newark v. Mills, 

, C.aA.N.J.. 36 F.2a UO, olfinnlilg, 
. 'HC, Petition of Mill8,..29 F.2d 207, 
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and certiorari denied City of New¬ 
ark V. Mills, 50 S.Ct 237, 281 U.S. 
722, 74 L.Ed.' 1140—Harding v. 
Taubel, aC.A.Pa., 1 P.2d 614. 
CaL—Oakdale Mercantile Co. v. Baer, 

17 P.2d 779, 128 Cal.App. 350. 

Ill.—American Nat Bank of Mtl 

Carmel y. Holsen, 168 N.E.' 448, 381 
Ill. 622, affirming American Nat 
Bank v. Holsen, 245 DLAbp. 49. 
Ind.—Diddel v. American Sea Co., 
161 N.E. 689^ 94 Ind.App. 639. 
Iowa.—Jacobsen v. Moss, 268 N.W. 
162,. 221 Iowa 1842—Burrler v. 
Sheriff, 228 N.W. 896, 207 Iowa 692 
—Scott V. J. C. Ferguson Realty 
Co., 221 N.W..786. 206 Iowa 1168. 
Ky.—Sheeran v. Irvin, 19 S.W.2d 976, 
230 Ky. 307—E. R. Spotswood & 
Son v. La Payette-Phcenlx Garaga 
269 S.W. 614, 207 Ky. 477—Ewing 
V. Bond, 216 S.W. 984, 186 Ky. 
781. 

N.Y.—William BL Waters, Ina, v. 
March, 269 N.Y.S. 420, 240 App. 
Dlv. 120—Hayes v. Hudson River 
Telephone Co., 168 .N.Y.S. 824, 181 
APP.DIV. 217. 

N.G—Patton v. Sinclalrb Lumber 
Co., 101 S.H. 618, .179 N.C. 108. 

S.C.—^Moore v. Moor^ 186 S.E. 863, 
137 S.a 866. 

Tenn-—Ray v. Crain, 80 S.W.2d 118, 

18 Tenn.App. 603. 

Tex.—Bains v. Robert & St John 
Motor Co., Civ.App., 72 S.W.2d 703 
—Shear Co. v. Harrington, Cly. 
App., 266 S.W. 664. 

,;Wash.—Flint v. Owl Land & Invest¬ 
ment Co., 210 P. 811, 818, 122 
Wash. 401, quoting Corpus Juris. 
Wla—Schilling v. Milwaukee Bed¬ 
ding Co., 221 N.W.'743, 197.Wla 
260. 

18 aJ. p 698 note 88. 

U.S.—Earnest v. Mbgollon Con- 
. soL Mines Co., aC.A.Tex., 93 F.2d 
316. 

Tex.—Gibson & Johnson v. .Ward, 
Civ.App., 85 S.W.2d 824, errdr dis¬ 
missed. Followed .to Gibson v. 
Canon; 36 S.W.2d '828, and Gibson 
& Johnson v. Axe, .86 S.W.2d 828. 
13 aj. p 698 note 84. 

9& Hawall.-r-Testa v. KAhehawal, 
18 Hawaii 209. 

N.J.—^Lionel C. Simpson Pliunblng, 
eta/ Co. v. Qejsohke, 78 A. .90, 76 N. 
•J.Bq. 894. . 
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not correctly represent the oral one nor, where 
a written contract is rendered invalid through the 
making of material alterations therein by a party, 
can the party recover on the original oral agree- 
ment.8^ 

Distinct agreements. While a written contract 
merges into itself all prior parol negotiations with 
reference to that contract, it does not necessarily 
merge all other contracts actually entered into be¬ 
tween the parties, althot^h relating to the same 
property.^* In order to exclude evidence of oral 
agreement on the ground that the parties later en¬ 
tered into a written contract, the oral agreement 
must relate to the same agreement embodied in the 
written contract®® A written agreement does not 
exclude a distinct collateral oral agreement^ So 
parties to contracts may come to an independent 
agreement on details as to the execution thereof at 
the time of contracting as well as afterward.® 
However, if an oral agreement is made for one 
thing and the written contract provides for another, 
it may be there wotild be no mei^er, but this rule 
would not hold if the written contract was accept¬ 
ed and acquiesced in by both parties after its ex¬ 
ecution.® 


Formal contract and memoranda. Preliminary 
and informal memoranda of the agreement are 
merged in a subsequent formal contract* 

Advertisements and bids. The common-law rule 
whereby all prior undertakings are merged in the 
written contract cannot be strictly applied to con¬ 
tracts made by advertisements, bids, and acceptanc¬ 
es. These three constitute the real contract The 
written instrument is merely a reduction to form.® 
However, it has been held that if a bid in answer 
to a request therefor is accepted and subsequently 
a written contract is entered into by the parties, 
varying from the terms of the request for bids, the 
bid, and the acceptance, the original contract eri- 
denced by the request, bid, and acceptance is merged 
in the written contract® 

Rights already vested. An oral agreement is 
merged in a subsequent written one only where the 
oral agreement is executory on both sides.^ A new 
agreement, although reduced to writing, does not 
necessarily as a matter of law show that a former 
verbal agreement under which rights have already 
vested' is rescinded or merged in the new bargain.® 
That an oral contract was merged into a written 
one does not affect a party’s right to recover dam- 


96. liUch.—Elels t. Niagara F. Ins. 
Co., 76 N.W. 166, 117 Mich. 469. 

97. Iowa.—Shea v. Cutler, 126 K.W. 
366, 147 Iowa 866. 

96. Ark.~-Alexandrla Refining Co. v. 
Harper, 292 a.W. 135, 178 Arh. 
1180. 

CaL—Quality Building & Securities 
Co. V. Bledsoe^ 14 P.2d 128, 125 
CaLApp. 498. 

Ga.—Neuhofl v. Swift & Co., 188 S. 
B. 831, 64 Ga.App. 651—^Indiana 
Truck Corporation v. Glock, l68 
S.EL 124, 46 GaApp. 619. 

IndL—Louisville, etc, R. Co. v. Cray- 
oraft, 89 N.E. 623, 12 lnd.App. 203. 
Tex.—Moore-Seaver Grain Co. v. 
Blum Milling Ca. Civ.App., 264 8. 
W. 551. reversed on other grounds, 
Blum Milling Co. v. Moore-Seo,ver 
Grain Co., Com-App., 277 S.W. 78. 
99^ Miss.—Graham v. Common¬ 
wealth Life Ins. Co., 164 So. 835, 
887, Quoting Oorpus Jnxli. 

W.Va.—Olator v. Otto, 18 S.E. 878, 
88 W.Va. 89. 

Zest, whether parol agreement 
comes within field embraced by writ -1 
tea one, is wjiether parties would! 
naturally Include one- in the o^er. 
-~Smmaauel v. Hughes, 145 A. 686, 
295 Pa. 492. 

Most not he oontradlotlon. oi QualiiU 
oatton 

An Independent oral contract may 
be enter^ into between the parties 
to a written contract and contempo¬ 
raneous therewith; but such oral| 


^ contract must he independent in fact, 
and must not be a' contradiction, 
modification, or Qualification of the 
written contract, either as to its 
enforcement, its consideration, or its 
executory obligation.—Blackledge v. 
Puncture Proof Retread Co., 181 N. 
W. 662, 190 Iowa 1808. 

1. Cal.—Simmons v. Firth, 184 P. 
807, 33 CaJ.App. 187. 

Fla.—Peterson v. Howell, 136 So. 
862, 365, 99 Fla. 179, citing Corpus 
Juris. 

Ga.—Neuhoff v. Swift & Co., 188 S. 
B. 831, 836, 64 Ga.App. 651, citing 
Corpus Juris—Indiana Truck Cor¬ 
poration V. Glock, 168 S.B. 124, 125, 
46 Ga.App. 519, citing Corpus Ju¬ 
ris. 

M:o.—C raig v. Gamier, App., 89 S.W. 
2d 461. 

N.M.—Wooley v. Shell Petroleum 
CorporaUon, 45 P.2d 927, 89 N.M. 
256. 

Tex—^Davla v. Whitney, Civ.App., 48 
S.W.2d 685, .667, citing Corpus Ju¬ 
ris. 

Wash.—Beeson Bros, v. Chambers, 
285 P. 438, 156 Wash. 564. 

18 C.J. p 698 note 90. 

2. Fla.—Milton v. Burton, 84 So. 
147, 160, 79 Fla. 266, citing Corpus 

Mich.—GUlett V. Bowman, 6 N.W. 
661, 48 Mich. 477. 

MlB8.~Grabam v. Commonwealth 
Life Ins. Go.. 164 So. 385, 387, Quot¬ 
ing Corpus Juris. 
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3. Ky.—Svea Fire & Life Ins. Co. 
▼. Foxwell, 27 S.W.2d 676, 284 Ky. 
95. 

4. N.T.—Wells V. Wells, 40 N.T.S. 
836, 8 App.Dlv. 422. 

5. U.S.—Harvey v. U. S., CtCL, 
105 1J.S. 671. 26 L.Bd. 1206—Profflt 
V. U. S., 42 CtCl. 248—Mueller v. 
tr. S., 19 Ct.Cl. 581. affirmed 5 S. 
Ct 380, 118 U.S. 168, 28 L.Ed. 946. 

e. Miss.—Bratton v. Howard, 52 So. 
210, 97 Miss. 17. 

Mo.—^Taylor v. Pox 16 Mo.App. 627. 
Wash.—Megrath v. Gilmore, 39 P. 
181, 10 Wash. 889. 

7. Ark.—Alexandria Refining Co. v. 
Harper, 292 S.W. 136, 178 Ark. 
1180. '' 

Mo.—Simpson Advertising Service 
Co. V. Manufacturers' & Merchants' 
Ass'n of St. Louis, 51 S.W.2d 1019, 
1024, 880 Mo. 1049, citing Corpus 
Juris. 

Tex—^Kahu v. lUtiky, ■ Ctv.App., 107 
S.W.2d 1016, error dismissed— 
Moore-Seaver Grain Ca v. Blum 
Milling Co., Civ.App., 264 S.W. 661, 
reversed on other ^unds Blum 
Milling Co. V. Moore-Seaver Grain 
Co., Com.App., 277 S.W. 78—Cotul- 
la V. Barlow, CIv.App., 116 S.W. 
294. 

8. Mass.—Corey v. Woodln, 81 N.B. 
260, 195 Mass. 464—^Bdgar v. Jo¬ 
seph Breck, etc., Cozp., 52 N.B. 
1088, 172 Mass. 681. 

18 CJ. p 698 note 95. 
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ages for a breach of the oral contract while it was 
in force,S When damages have accrued through 
breach of a verbal agreement, and there is no waiv¬ 
er or disclaimer of such breach in a subsequent 
writing, an action will lie on the verbal agreement, 
notwithstanding the subsequent writing, 

§ 382. Simple Contracts 

A slmpls contract does not fn Itself merge or extin¬ 
guish another, but the question depends on Intention, 
and a parol agreement Is not superseded by a subse¬ 
quently executed written agreement In part performance 
of the parol agreement. 

Where a later contract is entered into between the 
same parties in relation to the same subject matter 
as the earlier one, and fully covers the terms of the 
earlier one, the later contract supersedes the earlier 
onejil but a simple contract does not in itself merge 
or extinguish another.^^ Here there is no discharge 
by operation of law, but the substitution deiiends 
on the intention of the parties.18 Before one con¬ 
tract is merged in another, the last contract must 
be between the same parties as the first, must em¬ 
brace the same subject matter, and must have been 
so intended by the parties.!^ Parties to a wntract 
may adjust the details of a transaction, where they 


do not materially affect their vested rights under 
a prior contract, without abrogating the entire 
agreement 15 

A parol agreement is not superseded by a subse¬ 
quently executed written agreement in part per¬ 
formance of the parol agreement,i® especially where 
the parties entered the parol agreement with the 
intent that the agreement should rest in parol.i7 

§ 383. Sealed Contract Merging Simple 

A contract under seal accepted In the. place of a sim¬ 
ple contract will discharge the simple contract, provided 
this effect does not operate against the intention of the 
parties. 

If a contract under seal is accepted in the place 
of a simple contract, whether oral or in writing, the 
simple contract is discharged.!® However, a con¬ 
tract under seal will not discharge a prior parol con¬ 
tract where to give it such effect would operate 
against the intention of both parties.!® 

§ 384. Taking Higher Security 

Unless received as collateral, the acceptance of a 
higher security in the place of a lower merges or ex¬ 
tinguishes the lower. 

The acceptance of a higher security in the place 


a, Tex.—Granger v. Kishl, ClvApp., 
158 S.W. 1161—El Paso, etc., R. 
Co. V. Harris, GivJlpp,, 110 S.W. 
145. 

10. Mo.~Lncke 7 v. St Louis, eta, 

R. Co., 113 S.W. 703, 183 Mo.App. 
589. 

11. Ariz.—Midland Linseed Prod¬ 
ucts Co. y. Palace Hardware & 
Arms Co.. 233 F. 690, 27 Ariz. 363. 

lowa-^outh Texas Land Co. v. Sor¬ 
ensen, 202 N.W. 552, 199 Iowa 699. 
N.J.—Dieckman v. Walaer, 168 A. 
682, 114 N.J.E(l 882, affirming 
Dieckmann v. Walser, 168 A. 284, 
112 N.J.Eq. 46—Curtis-Wamer 
Corporation v. Thirkettle, 134 A. 
299, 99 KJJIq. 806, affirmed Cur- 
tisB-Wamer Corporation v. Thir¬ 
kettle, 137 A, 408, 101 N.J.Ba. 279. 
Tex.—^Minneapolls-Moline Power Im¬ 
plement Co. V. Oatzkl, Clv.App., 67 

S. W.2d 698. 

13 C.J. p 698'note 98. 

Buie applied to building ooutxaots 
U.S.~McCabe Conatr. Co. v. Utah 
COEStr. Co., D.aOr., 199 P. 976. 
Md.—Howard v. Wilmington, etc., R. 
Co., 1 Gill 811. 

Pa.—Lawall v. Rader, 24 Pa. 283. 

9 aJ. p 717 note 89. 

12. Ga.—wyily V. Collins, 9 Ga. 223. 
Tex.—Gibson & Johnson v. Ward, 

Civ.App., 86 S.W.2d 824, 825, clt- 
Ing Corpus Intis, error dismissed, 
and followed in Gibson v. Canon. 
dvApp., 35 S.W.2d 828. and Gib¬ 


son & Johnson v. Axe. Civ.App.. 
35 S.W.2d 823. 

W.Va—City of Wheeling v. Ben- 
woo*d-McMechen Water Co., 176 S. 
E. 234, 236, 115 W.Vtu 853, ciUng 

Corpus Juris. 

13. U.S.—In re I^tterson-MacDon- 
ald Shipbuilding Co., C.C.A.Wash.. 
292 P. 700, affirming, D.C., 284 P. 
277, certiorari granted Common¬ 
wealth of Australia v. McLean, 44 
S.Ct 137, 263 U.S. 698, 68 L.Bd. 
512, and certiorari dismissed 45 S. 
Ct 10, 266 17.S. 638, 69 LJQd. 482. 
Ark.—^Bates v. Lefforge, 63 S.W.2d 
360, 368, citing Corpus Juris. 
Conn,—Siller v. Philip, 141 A. 872, 
107 Conn. 612. 

Tex.—Gibson & Johnson v. Ward, 
ClvApp., 35 S.W.2d 82i error dis- 
mlased, and followed in Gibson v. 
Canon, Civ.App., 85 S.'W.2d 828, 
and Gibson & Johnson v. Axe, 
Civ.App., 86 S.W.2d 828—^Pierce 
Pordyce Oil Ass’n v. Woods, Civ. 
App., 180 S.W. 1181. 

W.Va-^Ity of Wheeling v. Ben- 
‘ wood-McMechen Water Co., 176 S. 

B. 284, 116 W.Va. 363. 

13 C.J. p 598 note 1. 

Shown, by eondnot or writing 
Merger depends on intention shown 
by conduct of parties to agreement 
or from terms of writing.—Dick v. 
McWilliams, 139 A. 745, 291 Pa. 165. 
Entire agreement oonsldered 
Entire agreement must be consid¬ 
ered to show intent of parties in de- 
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termlning whether contract was 
merged.—^Broadway Bank v. Schla- 
ter, Mo.App., 17 S.W.2d 691. 

14h Mo.—^Broadway Bank v. Schla- 
ter, App., 17 S.W.2d 691, quoting 
Corpus Juris—^Porterfield v. Amer¬ 
ican Surety Co. of New Tork, 210 
S.W. 119, 124, 201 MOwApp. 8, quot¬ 
ing Corpus Juris. 

N.Y.—^Prohman Amusement Corp, y. 
Blinkhom, 166 N.Y.S. 609, 178 App. 
Dly. 481. 

N.C.—Carothers y. James Stewart & 
Co., 102 SJB. 616. 179 N.C. 698. 

13 aJ. p 599 note 2. 
l&i TJ.S.—^Board of Education of 
City of AJbuquerqup y. American 
Nat Bank of Oklahoma City, Okl., 
aaAJ^Jt. 294 P. 14. 

MOw—England y. Houser, 146 S.W. 

614, 163 Mo.App. 1. 
le. Mo.—^Broadway Bank y. Schla- 
ter, App., 17 S.W.2d 691. 

Utah.—^Field v. Missouri State Life 
Ins. Co., 290 P. 979, 77 Utah 45. 
17. Utah.—Pield v. Missouri State 
Life Ins. Co., supra. 

16L Iowa.—Reit v. Drlesen, 287 N. 

W. 326, 212 Iowa 1011. 

IS QJ. p 599 note 4. 

Conveyance as merger of provisions 
- of contract of sale see the C.J.S. 
title Deeds S 91, also 18 C.J. p 270 
note 76 et seq. 

19^ Fa.—Dick v. McWilliams, 139 A. 

746, 291 Pa. 166. 

18 dJ. p 699 note 6. 
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of a lower merges or extinguishes the lower. The 
merger in such a case docs not depend on the inten¬ 
tion of the parties at all, but the mere acceptance 
of the higher security ipso facto extinguishes the 
lower as a matter of law.20 in order to effect a 
merger the two securities must be different in their 
legal operation, the one of a higher efficacy than the 
other. A second security taken in addition to one 
similar in character will not affect its validity un¬ 
less there is a discharge by substituted agreement .21 
It is also necessary that the subject matter of the 
two securities shall be identical, and the parties the 


same .22 Even security of a higher nature will not 
extinguish the lower if the higher security is ex¬ 
pressly received as collateral, or if it merely rec¬ 
ognizes the debt and fixes the mode of ascertaining 
its amount.23 The fact that the higher security was 
executed and accepted as collateral or additional se¬ 
curity need not appear on its face.24 

In equity, however, the taking of a higher securi¬ 
ty for a debt will not extinguish the debt unless 
it appears that the parties clearly intended a sat- 
isfaction.2B 


Xm. TEBUINATION OB DISCEABOE AND EESGISSIOIT 
A. m GBNEEAL 

§ 385, Duration of Contract in General pening of a particular event, in the absence of a 

Generally, a contract remains In force and terminates ^ubsequrat rescission or agreement for termination, 

In accordance with Its terms. Provisions as to duration it remains in force and terminates in accordance 
are to be constru^ to effectuate the intention of the with its tenns,26 and not sooner.27 Provisions lim- 
partles as evidenced by the language employed. ,. 1 . j i.- ^ 1 

iting the duration of contracts are to be so con- 

^ Where an agreement expressly stipulates that it strued as to effectuate the mutual intention of the 
is to continue for a particular time or until the hap- parties as evidenced by the language employed,2* 


so. Ala.—Waldrop v. Automobile 
Sales Co.. 81 So. 180. 181. 17 Ala. 
App. 4. citing Cotpu JUrti. 

18 C.J. p 599 note 8. 

SO. —Stacker v. Shumaker, 139 
A. 114. 117, 290 Pa. 348, quoting 
Coxpru Jnzl*. 

13 C.J. p 699 note 7. 

82. m.—Shelby v. Chicago, eta, R. 
Co.. 32 N.E. 438. 148 UL 885. 

18 C.J. p 599 note 8. 

83. Pa.—Stacker v. Shumaker, 139 
A. 114, 117, 290 Pa. 348, quoting 
Corpus juris, 

13 C.J. p 699 note 9. 

M. Va.—Wits V. Fite, 22 S.B. 171, 
91 Va. 446. 

as. Va.—Meade v. Grigshy, 26 Gratt 
612, 67 Va. 612—Nlday v. Harvey, 
9 Gratt 464, 60 Va. 464. 

86. n.S.—^Eskimo Pie Corporation v. 

National Ice Cream Co., C.C.A.Ky., 

■ 26 F.2d 901, afiUnning, D.a, 20 F. 
2d 1003. 

Cal.—Scheel v. Harr, App., 80 F.2d 
1036. 

N. C.—Monger v. Lutterloh, 142 SJB. 
12, 196 N.C. 274. 

.Ohio.—-D. W. Kaufman Realty Co. v. 
Unknown Heirs of Lucas, 166 N. 
E. 173, 23 Ohio App. 470. 

Okl.—Walker v. Mills, 78 P.2d 697. 
182 Okl. 480. • 

Pa.—Fried v. Fahlanl, 182 A. 717, 120 
Pa.Super, 668. 

Wis.—^In re Liquidation of Portage 
Mortg. Loan & Trust Co., 212 N. 
W. 269, 192 WIs. 209. 

II C.J. p 599 note IS. I 


XxteBslo& of time by court 

That considerable part of contract 
period was consumed In litigation did 
not authorize court to extend period 
under contracts obligating'buyers or 
lessees of equipment to buy seller’s 
products exclusively.—Wisconsin 

Creameries v. Sheboygan Dairy Prod¬ 
ucts Co., 248 N.W. 498, 208 Wis. 444. 
Avtomatie renewal 

Contracts, other than leases, do 
not automatically renew themselves 
from year to year.—Foster v. White, 
3 N.T.S.2d 456, 268 App-Dlv^ 448. 
Intent to treat contract as oontlnning 

The fact that the parties by their 
acta and dedarations Indicated an 
Intent to treat a written contract as 
continuing after the time prescribed 
for its termination does not have the 
effect of continuing the contract.— 
Security Motor Co. v. Chestnut, Tex. 
Clv.App., 244 S,W. 885. 

'Waiver 

Under contract for exploitation of 
limestone deposits which provided 
that agreement should terminate if 
necessary permit were not obtained 
prior to designated date, which was 
extended, acting with reference to 
contract as binding during period of 
extension would not waive provision 
for termination nor estop party from 
thereafter denying that he had waiv¬ 
ed such provision beyond extension. 
—Traylor v. Los Angeles Mountain 
Park Co., Cal.App., 66 P.2d 736, deny¬ 
ing rehearing 65 P.2d 921. 

87. Cal—Scheel v. Harr, App., 80 

P.2d 1086—Great Western Distil- 
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[ lery Products v. John A. Wathen 
Distillery Co., App,, 66 P.3d 717. 
WlB.—Treat v. Hlles, 60 N.W. 896, 
81 Wis. 280. 

Wyo.—Tlhbals v. Keys, 281 P. 190, 
40 Wyo. 624. 

13 C.J. p 699 note 13. 

DestmcttoiL of paoUng pUmH! iiy ftce 
Where plaintiffs employed defend¬ 
ant to buy and pack prunes for them, 
contract was essentially one for per¬ 
formance of personal services by de¬ 
fendant, which might be performed 
as effectively In one place as another, 
BO that destruction of his packing 
plant by fire did not terminate con¬ 
tract, although plant was specially 
mentioned in it.—A, B. Field & Co. 
v. Haven. 173 P. 108, 36 CaLApp. 669. 

9R Ala.—^Montgomery Enterprises 

V. Empire Theater Co., 86 So. 880, 
204 Ala. 666, 19 A.L.R. 987. 

Iowa.—Haggin v. Derby* 229 N.W. 

267, 209 Iowa 939. 

Mass.—Wooldridge v. Wolf, 149 N.B. 

685, 254 Mass. 128. 

Mich.—Whitman v. Whitman, 174 N. 

W. 153, 207 Mich, 337. 

N.T.—United Chemical & Extermi¬ 
nating Co. V. Security Extermi¬ 
nating Corporation, 286 N.T.S. 291, 
246 App-Dlv. 268—Odell v. Wells, 
171 N.T.S. 346, 183 App.Div. 242. 
Pa.—Strauss v. Mendelsohn, 63 Pa. 
Super. 604. 

Wash.—^Burke ft Farrar v. Campbell, 
224 P. 9, 128 Wash. 646. 

W.Va.—Mary Helen Goal Co. v. Hat¬ 
field, 88'S.ll 292, 76 W.Va 148. 

13 C.J. p 699 note 14. 
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interpreted in the light of the usual custom as to 
the particular kind of contract.^® 

Ordinarily, parties have the same right to agree 
that on certain conditions subsequently arising their 
contractual relationship shall cease as they have to 
agree on the terms and conditions which shall bind 
them.30 To determine the time of termination, in¬ 
dividual provisions will be construed with the whole 
contract,and an expression which, standing alone, 
would generally be regarded as unlimited as to time 
may, where it appears in a contract limited as to 
its duration, be construed with reference to the lim¬ 
it of duration of the contract, unless a contrary in¬ 
tent clearly appears.32 ^ provision that the Con¬ 
tract shall terminate in a certain time does not con¬ 
trol other provisions in the contract as to diligence 
in performance.®^ Under an agreement to perform 
all work of a particular kind ordered during the 
life of the contract, work ordered before the ex¬ 
piration of the contract but not executed until after 
is included.*^ 

In accordance with the rule that two parties are 
essential to a contract, as stated in § 26 supra, a 


contract terminates when the promisor becomes the 
owner of his own promise.®^ Where a provision in 
a contract is subsidiary to its main purpose, it wdll 
become inoperative when the main purpose of the 
contract terminates.®® 

Modes of discharge stated. Generally stated, a 
contract may be discharged by agreement, perform¬ 
ance, in some cases impossibility of performance, 
operation of law, and breach,®^ 

§ 386. Abrogation by Agreennent 

Abrogation by agreement or mutual rescission, or 
rescission by agreement, Is a discharge of both parties 
by a new agreement. 

Mutual rescission, or rescission by agreement, 
has been defined as "the discharge of both parties 
from the obligations of a contract assumed to be 
in existence and to be legally binding, by a new 
agreement made by them subsequently to the orig¬ 
inal contract, and before performance thereof is 
due."®® It is distinct from the right to rescind.®® 
A proposition for a mutual rescission of a contract 
assumes its validity.*® 


OmiitM nxLdar deed rcaarvliitf xMUum- 
aUe mpporb 

If the arantee in fee simple, under 
a deed reservlnsr a reasonable sup¬ 
port out of the property to the gran¬ 
tor, tahes and retains possession of 
the property and its rents and profits, 
he is bound to account for such rea¬ 
sonable support during the grantor’s 
life BO long as he retains such pos¬ 
session. but If he does not retain 
possession, and the contract does not 
obligate him to do so, he need not 
furnish support.—Neal v. Neal, 111 
S.1S. 908, 168 Ga. 276. 

Paxtioiiljur agYeemsuts oonsfizued 

(1) Agreement for the removal of 
rubbish "for the ensuing year, In- 
oludlng the present month.”—Man¬ 
hattan Carting Co. v. ']^een’s Bngliah 
Chop House, 180 N.Y.S. 409. 

(2) Contract to furnish steam for 
pialntlffs laundry while It was in 
the - building occupied by him,— 
American Steam Laundry Co. v. Riv¬ 
erside Printing Co., 177 N.W. 862. 
171 WIs. 644. 

(3) Promise to permit defendants 
to occupy plaintiff’s home as long as 
they wished.—Gunnison v. Evans, 18 
P.2d 191, 136 Kan.'791. 

(4) Contract to famish, drain^e 
..though water level heading until 

in mine was worked out—Com- 
. merelal Coal Mining Co. v. Big Bend 
Goal Miping Co., 141 A , 732, 298 Pa. 
39. ' 

• '46) AB'agreement to pay a certain 
peteentage. of any saving effected 
during a periods of one year, that 


may be due to recommendations sub¬ 
mitted by electric rate consultants.— 
Kast V. Standard Provisions Co., 194 
A 670, 128 Pa-Super. 668. . 

(6) Contract to publish advertise¬ 
ment for “twelve months and until 
thirty days' written notice."—^News 
Pub. Co. V. S. B. Barrett Rubber Co., 
127 So. 749, 13 La.App. 286. 

(7) See also IS CJ. p 699 note 14 
[bl. 

aa. HL—Pflester ▼. Western Union 
Telegraph Co., 118 N.B. 407, 282 
III- 69. Aim.Cas.l91gD 788, revers¬ 
ing 208 I11.APP. 436. 

Contract for playing basahall 
Offer to pay monthly sum for play¬ 
ing baseball was held an offer for 
baseball season. In view of previous 
negotiations between parties for sea¬ 
son contract, and usual custom as to 
such contracts.—Pfiester v. Western 
Union Telegraph Co., supra. .. 
aOi' Wls.—Strander v. McIntosh, 172 
N.W. 717, 169 Wls. 408. 

SL. WIs.—Home Acres Co. v, Swen-- 
son-Dlhble Land Co.. 192 N.W. 42, 
179 Wla 566, 

32, Masa—Hopedale Mach. Co. v. 

. BntwlsUe,-183 Mass. 448. 

33. Ala.—Fletcher v. Prestwood, 88 
So. 847, 148 Ala. 17A 

3*. Mich.—Robert’ Smith' Printing 
Co. V. State Audltons, 112 N.W. 180, 
148 Mich. 561. 

36. N.T.—Persky ▼. Bank of Ameri¬ 
ca Nat Asa’n, 166 N.B. 77, 261 N. 
T. 218, -reversing 266 N.T.S. 672, 
286 APP.Div. 146. j 
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*38. Mass.—^Hetherlngton v. William 
Firth Co., 98 N.E. 797, 212 Maaa 
267. 

OessatloiL of huslnus 
Under contract whereby defendant 
company agreed to employ plaintiff 
to haul all gasoline used or sold by 
defendant in conduct of Its buslnesa 
and plaintiff agreed to haul all gas¬ 
oline required In defendant's busi¬ 
ness at certain price per gallon for 
period of two ^■ears, plaintiff was 
held not entitled to recover for 
breach of contract because defendant 
was dissolved during two-year pe¬ 
riod and did not engage In business 
thereafter, there being nothing In 
contract to obligate'defendant to con¬ 
tinue In business.—^Petroleum 
Freight Lines Corporation v. Better 
Gas & Oil Co., 282 N.T.S. 671, 167 
Mlac. 1. - 

87. U.S,—U. S. V. Golden,. C.C.A.N. 
M., 84 F.2d 867, 378, oltlng Corpus 
Jlixls. 

18 C.J. p 688 notes 50-64. 

38. Mont—^Edwards v. Murl, 237 P. 
209, 211, 73 Mofit 389; quoting Cor. 
pus Juris. 

Or^Holland v., Rhoades, 106 P. 779, 
56 Or. 206. 

18 C.J. p 600 note ,19. 

39. Or.—Holland v. Rhoades, supriu 

40. Ala.—GlUesple y. BatUe, 15 AuL 
276. 

Or.—Coppoch V. Roberts, 240 P. 886, 
889, 116 Or. 263, citing Oorpag Jo- 
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§ 387., -Right to Rescind 

The parties to an executory contract may abrogate, 
rescind, or abandon It by mutual agreement Independent 
of any provision In the contract permitting them so to do. 

The parties to an executory contract may abro¬ 
gate, rescind, or abandon it by mutual agreement, 
although it is in writing.*^ xhe right to terminate 
a contract by mutual consent exists independent of 
any provision in the contract permitting the parties 
so to do,^* and the parties may annul the contract,, 
notwithstanding a contrary stipulation.44 Rescis¬ 


sion by agreement implies an existing and unbroken 
contract*^ A contract, valid on its face, and actu¬ 
ally carried out in full with the acquiescence of all 
concenied, cannot subsequently be repudiated.^® 
The right of rescission is confined to the parties to 
the contract or to those acting in their right.*^ 

Building and construction contract. As in cases 
of other contracts, a building and construction con¬ 
tract may be rescinded and terminated by mutual 
agreement of the parties.^® 


4L IT.S.—Stearns v. Central Petro- 
leunl Co., C.C.AaEan.| '93 F.2d S3S, 
641, citing Corpus ffuiig—U. S. v- 
Golden, COA-N-M., 84 P.2d 367— 
Westinghouse Mectric & Mfg. Co. 
V. Binghamton By. Co., D.CLN.T, 
255 F. 378, appeal dismissed 267 F. 
726, leif CLOA. 14. 

Ala.—BL T. Gray & Sons v. SatulofC 

.Bros., 106 So. 666, 213 Ala. 626^ 

Art—AfBlck v. Lambert, 60 S.W.2d 
176, 187 Ark. 416—Scottirh Union 
& National Ins. Co. v. Wilson, 39 
S.W.2d 303, 183 Ark. 860—First 
Nat. Bank v. Tate, 13 S.W.2d 687, 
178 AVk. 1098—^Morgan v. Shackle¬ 
ford. 295 S.W. 46. 174 Ark. 337— 
Elkins V. Town of Alicevllle, Ala., 
279 S,W. 879, 170 Axk. 195. 

Cal.—Ewer v. Jacksozi. 283 P. 110*. 
102 CaLApp. 793—Doud v. Jadsson, 
283 F. 107, 102 CaLApp. 218—San- 
horn V. Ballanfonte, 277 P. 152, 98 
CaJ.App. 482—^Tompkins v. David- 
ow, 149 P. 788, 27 CaLApp, 827— 
Sarnighauaen v. Scannell, 106 P. 
117, 11 CaLApp. 652. 

Fla.—Holmherg t. Hardee, 108 So, 
211, 90 Fla. 787. 

Ga.—Central of Georgia R. Co. v. 
Gortatowsky, 61 S.E. 469, 123 Ga. 
866—Stephens v. Wilson, App., 197 
SBL 350-^gart v. Sutton, 68 S.E. 
488, 8 GaA.pp. 20. 

Ind.—Commercial Acceptance Co. v. 
.Walton, 176 N.E. 244, 93 Ind-App^ 
136. . 

Iowa.—Yande Stouwe v. Bankers’ 
Life Co., 264 N.W. 790, 798, 218 
Iowa 1182, citing Corpus Juris— 
Webster County Buick Co. v. Ne- 

■' hraska Buick Automobile Co., 249 
N.W. 208, 216 Iowa 485—Lambert- 
Bon V. National Investment & Fi- 

■ nance Co., 202 N.W. 119, 200 Iowa 
627—Ifortensen v.' Frederlckson 
Bros., 180 N.W. 977, 190 Iowa 882. 

Ean.—Dlckinsdn v. Lawrence Lodge 
No. 4, I 0. 0. F., 9 P.2d 986, 185 
Ean. 87—People’s Finance Co. v. 
Burdg, 277 P..79e, 128 KuL 890. 

Ky.—WJ^lson v.' Adkth Israel Chari- 

■ table ft Educational Ass’n’s .^ent, 
89 S.W.2d 318, 292 Ky. 56—Common 
Council of Clt^ of ‘ Frankfort v. 
Morris,.'367'S.W. 16, 201 Ky. 449. 

Md.—Louglucaa v. Bamsburg, 197 A. 
804. 


Mass.—Devlin v. Newfell, 175 N.E. 

647, 275 Mass. 279. 

Mich.—^Denier ft Denier Land Co. v. 

Bby, 269 N.W. 208, 277 Mich. 360. 
Mo.—Facendini v. Hillman. App., 298 
S.W. 1078, 1074, citing Corpus Ja¬ 
ils— Stoedter V. Turner, App., 237 
S.W. 14L 

N-T.—SchWartzreich v. Bauman- 

Baach, 131 N.E, 887, 231 N.T. 196, 
affirming 176 H.T.S. 921, 188 App. 
Div. 960, reargument denied 133 
N.E. 906, 231 N.T. 602—Peabody v. 
Interborodgh Bapid Transit Co., 
209 N.T.S. 380, 212 App.Div. 602, 
modifying 202 N.T.S. 287, 121 Mlsc. 
647—Kane Realty Co. v. National 
Children’s Stores. 8 N.T.a2d 606, 
169 Misc. 699—Brack v. Larat, 222 
N.T.S. 728, 129 Misc. 768—People 
V. Bockwood. 214 N.T.S. 129. 126 
Misc. 642. 

N.C.—Miles F. Blxler Co. v. Britton, 
134 S.E. 488, 192 N.C. 199—Fawcett 

V. Fawcett, 132 S.E. 796. 191 N.G 
679. 

N.D^Enderleln v. Kulaas, 141 N.W. 
611, 26 N.D. 386. 

OkL—Gladys Belle OU Co. v. Clark, 
296 P. 461, 147 OkL 211—Apple- 
man V. Pepls, 248 P. 226, 117 OkL 
199. 

Or.—Rayburn v. Norton, 243 P. 560, 
117 Or. . 328. 

Pa.—Tork Metal ft • Alloys' Co. v. 
Cyclops Steel Co., 124 A. 762, 280 
Pa. 6J5—Goerlnger v. Bonner, 82 
Luz.Li>g.Reg. 281. 

Tex>-Caln v. Fry, Clv.App., 86 S.W. 

2d 270—Street v. Smith Bros. 

' GrSn Co., ClvApp., 274 S.W. 643 
—Lynch Davidson ft Co. v. Den¬ 
man Lumber Co., Civ.App., 270 S- 

W. 226. 

18 C.J. p 600 note 22. 

Kentad oaj^ty affsoting oompstenoy 
The capacity to agree to cancella¬ 
tion is the same as that required 
for the execution of the contract in 
the first place, and the test of mental 
capacity is whether the party pos¬ 
sesses sufficient mind, to understand] 
reasonably the nature and effect of 
his act.—Conservative Life Insi Co. 
V. Hutchinson, 52 S.W.2d 709, 244 Ky. 
746. 


Kodifloatloa 

After modifying the original con¬ 
tract. the parties may, by agreement, 
abrogate fhe modification.—Stacho- 
witz V. Barron Anderson Go., 122 A. 
869, 123 Me. 336. 

4S. La.—Hooper r. MlUer, 126 So. 

77, 12 La.App. 9. 

Mich.—Strom-Johnaon Const Co. v. 
Bivervlew Furniture Co., 198 N.W. 
714, 227 Mich. 65. 

N.C.—H. M. Wade Mfg. Co. v. Lefko- 
wltz, 168 S.R 517, 204 N.C. 449. 

Vt—^Davenport v. Crowell, 66 A. 567, 
79 Vt. 419, 

43. Ala,—Ashley v. Cathcart, 49 So. 
76. 

Iowa.—Webster County Buick Co. v. 
Nebraska Buick Automobile Co-, 
249 N.W. 203, 216 Iowa 486. 

Tracy v. Biri, 129 So. 461, 14 
La.App. 125. 

Mont—^Kester v. Nelson, 10 P.2d 
379, 92 Mont 69—Ogg v. Herman, 
237 P. 476, 71 Mont. 10. 

Tex.—^Rhoads Drilling Co. v. Allred, 
70 S.W.2d 576, 123 Tex. 229—Groce 

V. P, B. Tates Mach. Co., Com.App., 
288 S.W. 161, affirming in part and 
reversing in Civ.App., P. B. 
Tates Mach. Co. v. Groce, 281 3.W. 
226. 

Ya.—Zurich General Accident ft Lia¬ 
bility Ins. Co., V. Baum, 166 S.R 
6li 169, Va, 404. 

4A Ky.—Continental Ins. Co. of City 
, of New Tork v. Simpson, 294 S. 

W. 1048, 220 Ky. 167.- 

Wis.—^Alexander. Hamilton Institute 
V. Hart 192 N.W. 481, 180 Wis. 
90. 

45. U.S.—^Thane Lumber Co. v. J. L. 
Metz Furniture Co., C.CAAj4c., 12 
F.2d 701. f , 

Me.—Nightingale v. Leith, 115 A. 265. 
120 Me. 601. 

4a Mich.—Holloway. ' v. Ogden 
School Dlat No. !»,.28 N.W..764,-62 
Mick 153.' 

47. Mass.—Johnson v. Reed, 9 Mass. 

78, 6 AJto.D. 'J6. 

48. lA—Kinasp^ v. Rice Drilling 

Co., App;, lf2 So. 692. ' 

9 C.J. P 722 note 41. 
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§ 388. -Form of Agreement 

The agreement may be oral or It may be Implied. 
At common law a contract under seal may not be abro¬ 
gated by a subsequent executory agreement not under 
seal, but It may be abrogated by an executed oral agree¬ 
ment, 

T]i€ cancellation, abandonment, or rescission'of 
a written contract may not only be written but it 
may also be oraH^ or by implied agreement,60 which 
may be shown by the acts of the parties and the sur¬ 
rounding circumstances.61 A statute requiring the 
alteration or modification of a written instrument to 
be in writing or by an executed oral agreement has 


no application to the abrogation of a written agree- 

ment62 

Contracts under seal At common law, a contract 
under seal may not be abrogated by a subsequent 
executory agreement unless such agreement is also 
under scales However, a sealed contract may be 
rescinded verbally if the. o^ agreement has been 
executed,®* or acted on so that.it would be ineq¬ 
uitable to hold the parties to the original contract 6® 

§ 389. — Mutual Assent 

Generally, all the partlei to the contract must assent 


49. TT.S.—Atlas Petroleum Co. v. 
Cocklln, C.CLA.Iowa, B9 F.2d B71. 

Aria.—Dover Copper Mining Co. v. 
Doenges. IS P.Sd 288, 40 Arlz. 849. 

Art—Afflick v. Lambert, 60 S.W.2d 
176, 187 Ark. 416—Vogler v. Dyer, 
234 S.W. 604, 149 Ark. 670—Weav- 
• er V. Emereon-Brantingbam Imple¬ 
ment Co., 225 S.W. 624, 146 Ark. 
379. 

CaJL—Klein Norton Co. v. Cohen, 290 
P. 613, 107 CaLApp. 825—Hooke v. 
Great Western Lumber Co., 202 P. 
492, 64 CaLApp. 681, citing Cozprui 
Jnxls. 

nL—Vorls V. Mclver, 171 N.B. 268, 
339 III 340—Selman v. Geary, 166 
N.E. 465, 334 Ill. 642. 

Ky,—Phipps v. Prances, 101 S.W.2d 
924. 267 Ky. SOS. 

La.—^Tracy v. Blri, 129 So, 461, 14 
La.App. 125—Ha^ey ▼. Mouncou, 
3 La.App. SSL 

Mo.—^Rogers v. Premder, 261 S.W. 
105—Conroy Piano Co. v. Pesch, 
App., 279 S,W, 226. 

Mont-Kester v. Nelson, 10 P.2d 879, 
92 Mont 69. 

N.T.—Spirit v. Black Diamond Pur^ 
nlture Works, 241 N.T.S. 194, 187 
Misc. 398. 

OkL—Hart v. Frost, 176 P. 267, 73 
Okl. 148. 

Or.—Southeast Portland Lumber Co. 
T. Corey, 42 P.2d 98L 150 Or, 97. 

Pa.—^Merchants'-Citlsens’ Nat Bank 
& Trust Co. of Allentown v. Mau¬ 
ser, 147 A. 90, 297 Pa. 899—An- 
stead V. Cook, 140 A. 139, 291 Pa, 
385—In re Gangwere’s Estate, 14 
. Pa. 417, 53 Am.D. 564. 

Kl .—Smith V. Pendleton, 168 ^ 738, 
740, 58 R.L 79, quoting Oot]^ 
JTnxls. 

S.I).—Wangsness v. Stephenson, 184 
N.W. 862, 363, 44 S.D. 636, dtlng 
Ooxpns Itaxls. 

Tex.—Groce v. P. B. Yates Ma<^ Co., 
OomJLpp., 288 S.W. 161, affirming 
in part and reversing In part P. 
B. Tates Mach. Co. v. Groce, Civ. 
ATO., in S.W. 226—Baylor v. 
Wentworth & Curtis, Clv.App., 193 
S.W. 158. 

Vt—a L. Stoddard & Son v. Village 
of North Troy, 160 A. 148, 102 Vt 
462. 


Va.—^Zurich General Accident & Lia¬ 
bility Ins. Co. V. Baum, 165 S.E 
618, 159 Va. 404. 

Wls.—^Alexander Hamilton Institute 

V. Hart 192 N.W. 48L 180 Wls. 
90. 

13 C.J. p 601 note 28. 

ITeoesalty fox execution of terms of 
oral mrceemeut 

Even though oral agreement re¬ 
scinding written contract Is estab¬ 
lished, It Is Inoperative until Its 
terms have been fully executed un¬ 
der a statute requlri:^ execution.— 
Black V. Silver, 274 P. 886, 135 OkL 
198. 

50. Ark.—^Dewey Portland Cement 
Co. V. Benton Coimty Lumber Co., 
63 S.W.2d 649, 661, 187 Ark. 917, 
quoting Ooxpns Juris. 

Kan.—^Bvans v. Jacobitz, 72 P. 848, 
67 Ean. 249. 

N.Y.—Kane Realty Co. v. National 
Children's. Stores, 8 N.Y.S.2d 605, 
169 Misc. 699. 

Tex.—Lynch Davidson & Co. v. Den¬ 
man Lumber Co., ClvApp., 270 S. 

W. 226. 

Bxpress words 

It is unnecessary to prove parties 
used words, 'We do mutually re¬ 
scind contract," but rescission may 
be proved otherwise.—Cincotta v. 
Catania, 272 330, 96 Cal.App. 99. 

5L U.S.—Port Pitt Bridge Works 

V. Commissioner of Internal Hew- 
enue, C.CLA., 92 P.2d 826, certio¬ 
rari denied 58 S.Ct 763. 808 U.S. 
659, 82 L.Ed. 1118. 

Ark.—Dewey Portland Cement €o, v. 
Benton County Lumber Co., 68 S. 

W. 2d 649, 661,' 187 Ark. 917, quot¬ 
ing Corpus Jnxls. 

CaL—^Thompson v. Municipal Bond 
Co.. App., 78 P.2d 274. 

Zy.—^Mattingly-Lusfcy Realty Co. v. 
Camper, 15 S.W.2d 240, 228 Ky. 
407. 

Maas.—Mark v, Stuart-Howland Co., 
116 N.E. 42, 226 Mass. 86, 2 A.L.R. 
678. 

Minn.—Burner v. Northwestern Bible 
St Missionary Training SchooL 201 
N.W, 989, 161 Minn. 480—Le Mieux 
V. Cosgrove, 193 N.W. 686. 166 
Minn. 363. 


Mo.—Porter v. Johnson, App., 116 
S.W.2d 529—Payne v. Brooke, App., 
217 S.W. 595. 

N.T.—Kane Realty Co. v. National 
Children's Stores, 8 N.Y.S.2d 505, 
169 :ii[i 80 . 699—^Rockart v. City of 
Mt Vernon, 261 N.T.S. 514, 140 
Mlsa 270—Schwartzreich v. Bau- 
man-Basch, Inc., 172 N.T.S. 688, 
106 Misc. 214, affirmed I'TO N.T.S. 
921, 188 App.Dlv. 960. 

N.C.—Miles P. Blxler Co. v. Britton, 
184 S.E. 488, 192 N.C 199. 

Okl.—Pinch v. Pulaski Oil Co., 287 
P. 699, 110 OkL 270. 

Or.—Gray v. Mitchell, 28 P.2d 631, 

146 Or. 519. 

R.I.—Smith V. Pendleton, 163 A. 738, 
740, 53 R.L 79, quotln^g Oozpns 
juris. 

13 C.J. p 601 note 80. 

Delay la performance 
While reasonable time may elapse 
before performance, a delay of three 
or four years is an unreasonable 
time, and shows abandonment of a 
contract between two landowners, 
each of whom offered to donate 
property for school purposes, that 
the one whose property was accepted 
should be compensated by other.— 
Harris v. Lemley, 199 S.W. 878. 131 
Ark. 47L 

58. CaL—San Roque Properties v. 
Pierce, 63 P.2d 1198, 18 Cal.App.2d 
379—Klein Norton Co. v. Cohen, 
290 P. 818, 107 Cal.App.’ 826—Du¬ 
gan V. Phillips, 246 P. 666, 77 CaL 
App. 268. 

53. Bla.—Moses v. Woodward, 140 
So. 661, 109 Pla. 348, rehearing 
granted 141 So. 117, 109 Pla. 348, 
and reversed on other grounds 

147 So. 690, 109 Pla. 848. 

64. CaL—Treadwell v. Nickel, 223 P. 
25, 194 CaL 243.. 

D.C.—MacParlane v. Wardman Real 
Estate Inv. Corporation, 74 P.2d 
480, 64 App.D.a 76. 
nL—^Hymen v. Anschickw, 270 DL 
App. 202. 

13 C.J. p 601 note 82. 

55. W.Va.—Arbogast v. Mylius, 46 
S.B.-809, 66 W.Va. lOL 
IS C.J. p 601 note 88. 
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to Its rescission or abrogation and there must be a 
meeting of their minds in order to accompiish a rescission 
or abrogation by agreement. 

If one party to a contract furnishes a legal ground 
for rescission, his assent to a rescission declared by 
the other is unnecessary,56 but in the absence of such 
ground, if no option to terminate has been given, 
all the parties to the contract must assent to its 
rescission or abrogation, and there must be a meet¬ 
ing of their minds.®*^ Mutual assent may be by 


offer to rescind and acceptance by the other party,®* 
but the offer on the one side must be accepted on 
the other,®® and one party to a contract cannot re¬ 
scind it by merely giving notice to the other of its 
intention so to do.®® 

Where a party, even without right, claims to re¬ 
scind a contract, if the other party agrees to the 
rescission or does not object thereto and permits 
it to be rescinded, the rescission is by mutual con- 


56. Iowa.—New York Brokerage Co. 

V. Wharton, 119 N.W. 969, 14S Iowa 
61. 

57. IT.S.—City of Del Rio v. TJlen 
Contracting Corporation, GOA. 
Tex., 94 F.2d 701^. L. Metz Fur¬ 
niture Co. V. Thane Lumber Co., 
GCJt.Aric., 298 P. 91. 

Ark.—^Taylor v. Jonesboro Tru^ Co., 
89 S.W.2d 826, 188 Ark. 903—Vog- 
ler V. Dyer, 234 S.W. 504, 149 Ark. 
670. 

CaL—Tuao v. Green, 229 P. 327, 194 
CaL 574—Security Trust & Savings 
Bank of San Diego v. A. H. Frost 
Co., 14 P.2d 346, 126 CalA.pp. 94. 
Colo.—Adams v. Qulraud, 169 P. 680, 
69 Colo. 112. 

Conn.—Trowbridge v. Jefferson Auto 
Co.. 103 A. 843, 92 Conn. 669. 

Del.—^Foss-Hughes Co. v. Norman. 

119 A. 864, 2 W.W.Harr. 108. 
Fla.—Cox v. Grose, 122 So. 618, 97 
Fla. 848, followed in Hilliard v. 
Futch, 127 So. 341, 99 Fla. 654.' 

Ga.—^BS. Frederics, Inc. v.. Felton 
Beauty Supply Co., App., 198 S,EI. 
824—^Phosphate Mining Co. v. At¬ 
lanta Oil & Fertilizer Co., 98 S.E. 
632, 20 Ga.'App. 660. 

DL—Green v. Ashland Sixty-Third 
State Bank, 178 N.E. 468, 846 lit. 
174_Tork V.' Central Illinois Mut 
Relief Ass’n, 178 N.E. 80, 840 UL 
695, affirming 256 IlLApp. 8. 

Iowa.—Central Iowa Motors Co. v. 
Clancy, 221 N.W. 774, 206 Iowa 
1090. 

Ey.—Conservative Life Ins. Co. v. 
Hutchinson. 62 S.W.2d 709, 711, 
244 Ey. 746, citing Corpus Juris— 
Fidelity Mut. Life Ins. Co. v. Hem¬ 
bree, 41 S.W.2d 649, 240 Ey. 97— 
Mattlngly-Lusky Realty Co. v. 
Camper, 16 S.W.2d 240, 228 Ey. 
407. 

Me.—Nightingale v. Leith, 115 A. 
266, 120 Me. 601. 

Md.—fLoughran v. Ramsburg, 197 A. 
804. 

Mich.—Ripley v. Lucas, 266 N.W. 
366, 267 Mich. 682. 

Mo.—Porter v. Johnson, App., 116 S. 

W. 2d 629. 

Mont—Edwards v. Murl, 237 P. 209, 
73 Mont 889. 

Neb.—■Utilities Ins. Co. v. Stuart, 
278 N.W. 827, 882, quoting Oozpui 
Joxla. 

N.Y.—Parsons v. Llpe, 286 N.T.S. 60, 

i7a.j.s.-w 


158 Mlsc. 32, affirmed Parsons v. 
First Trust & Deposit Co., 277 N. 
T.S. 426, 243 App.Dlv. 681 and 277 
N.Y.S. 428, 243 App.Div. 681, af¬ 
firmed 200 N.E. 81, 269 N.T. 630. 
N.C.—Dawson v. Concordia Fire Ins. 
Co. of MUwaukee, Wia, 136 S.H. 
34, 192 N.C. 312. ‘ 

OkL—Appleman v. Pepls, 246 P. 225, 
117 Okl. 199. 

Or.—Garland v. Shrier, 64 P.2d 580, 
166 Or. 387—Coppock v. Roberts, 
240 P. 886, 889, 116 Or. 268, citing 
Corpus Juris. 

RI.—Dooley v. Stillson, 128 A. 217, 
46 RL 332, 62 A.L.R 1606.^ 

S.C.—Cunningham v. Independence 
Ina Co., 189 S.E. 800, 182 S.C. 520. 
Tex—Southern Travelers' Ass’n v. 
Wright Com.App., 34 S.W.2d 828, 
reversing, Civ.App., 20 S.W.2d 1098 
—^Texas Co. v, Ramsower, Com. 
App., 7 S.W.2d 872, affirming. Civ. 
App., 255 S.W. 466, and rehearing 
denied, ConnApp., 10 S.W.2d 587. 
Wash,—Auve v. Wenzlaff, 298 P. 686, 
162 Wash. 868—Wagner v. Pesthas- 
tin Lumber Co., 270 ‘P. 1082, 149 
Wash. 828. 

13 GJ. p 601 note 87. 

Joint obligors ox obligees 
One or more Joint obligors or ob¬ 
ligees of an indivisible contract can¬ 
not cause contract to be annulled 
against the wishes of the other co¬ 
obligors or coObllgeea 
La.—Green v. Standard Oil Co. of 
Louisiana, 84 So. 211, 146 La. 935. 
Tex—^Prlddy v. Business Men’s Oil 
Co., Clv>M)p.. 241 S.W. 770, af¬ 
firmed Business Men’s Oil Co. v. 
Priddy, Com.App., 250 8.W. 156. 
PexfoTUuuwe of conditions of agree¬ 
ment 

An agreement for release of a 
contract Is not effective where there 
is no performance of the conditions 
of the agreement —"EL D. Watts Co. 
V. American’ Bond & Mortgage Co., 
166 N.B. 718, 267 Mass. 641, 84 A.L. 
R 12. 

58. Iowa.—Central Iowa Motors Co. 
V. Clancy, 231 N.W. 774, 206 Iowa 
1090. 

Offer by mail 

Where plaintiff submitted by mall 
a proposition for the surrender of a 
contract to defendant-who lived In 
another state, asking him to send 

881 


the contract to anyone and to notify 
plaintiff at once, saying nothing as 
to how the notice was to be com¬ 
municated, it was proper for defend¬ 
ant to accept the proposition and to 
send the required notice by mail, and 
his act in so doing closed the trans¬ 
action, and precluded plaintiff from 
subsequently withdrawing his propo¬ 
sition. regardless of the miscarriage 
of defendant’s notice.—Carter v. Hib¬ 
bard, 88 S.W. 112, 26 Ky.L. 1033. 

59. Ark.—Duty v. Eeith, 87 S.W.2d 
16, 191 Ark. 676. 

DeL—Josloff V. Falboum, 125 A. 

849, 2 W.W.Harr. 433. 

Ey.—winter Southern Life Ins. Co. v. 
Esenbock, 76 S.W.2d 902, 256 Ey. 
640. 

N.J.—^Perber v. Cons, 103 A. 471, 91 
N.J.Law 688. 

OkL—Appleman v. Pepls, 246 P. 225, 
117 OkL 199. 

Pa.—^Penn-Mar Knitting Co. v. L 
Fisher Son & Co., 6 Pa.Dlst. & Co. 
489. 

Wash.—sparks v. Elmore, 110 P. 881,' 
59 Wash. 584. 

Bequest for osuoellatlou 
In absence of assent by one of the 
makers of an agreement a request 
for cancellation by the party for 
whose benefit the agreement was 
made would not relieve the other 
party to the agreement from liability 
for its breach.—Hannon v. Eltay 
Realty Corporation, 7 N.Y.S.2d 698. 
Abandonment by party wiaMug offer 
An offer to rescind a contract not 
accepted by the other party does not 
constitute abandonment by the party 
making the offer.—City of Del Rio v. 
Ulen (Contracting (Jorporatlon, GGA. 
Tex, 94 F.2d 701. 

00. Colo.—Adams v. Gulraud, 169 P. 
580, 69 Ctolo. 112. 

iPa.—^Penn-Mar Knitting Cto. v. L 
Fisher Son & Co., 6 PaJDlst & 
Ck>. 489. 

18 GJ. p 601 note 88. 

Nao^ty fox xsyiy to avoid xssols- 
sion 

'Where agreement had been entered 
into, a letter proposing to rescind 
the agreement and substitute a new 
one did not require a reply In order 
to avoid rescission of existing con¬ 
tract—Seymour Mfg. Co. v. Derby 
Mfg. Co., 109 A. S9S. 94 Ctonn. SU. 
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sent.®l So, a contract will be treated as abandoned 
where the acts of one party inconsistent with its ex¬ 
istence are acquiesced in by the other.®^ However, 
mutual abandonment, cancellation, or rescission 
must be clearly expressed,®® and acts and conduct 
of the parties to be sufficient must be pbsitive, un¬ 
equivocal, and inconsistent with the existence of 
the contract®^ Conduct which is not necessarily 
inconsistent with continuance of the contract -will 
not be regarded as showing an implied agreement 
to discharge the contract, although it may be con¬ 
sistent with such an agreement.®® Where each par¬ 
ty, in good faith, claims a breach by the other but 
insists on performance,®® or continues to assert con¬ 
trary rights arising from a diversity of opinion as 
to its construction,®^ the contract is subsisting. So, 
a letter insisting on the contract but written as an 
effort to effect a compromise does not eviddice a 


rescission.®® 

Building and construction contracts. As in cases' 
of other contracts,.all the parties to a building and 
construction contract must assent to its rescission or 
abrogation, and such intention must be clearly 
shown.®® However, the rule does not apply under 
a statute which confers the right on a proprietor 
to cancel a contract on paying the contractor for 
expense and labor already incurred and such dam¬ 
ages as the nature of the case may require,"^® but 
such a statute refers only to contracts for buildings 
and other works and for furnishing materials, and 
must be strictly construed.^! Where a contract is 
joint, it cannot be rescinded by the action of a por¬ 
tion of the joint promisors.’® Where one of the 
parties, although without right, cancels a contract, 
and the other party acquiesces therein, the cancel¬ 
lation is by mutual ass'ent’® 


au CaJL—HolmcB v. Robarts, 282 P. 

• -619, 102 Cal.App. S3. 

N.M.—Warren v. New York Lite Ina. 

, Co.. 68 P.2d 1175. 1180, 40 N.M. 

268, quoting Oorpna Jtizla. 

Or.—Johnson v. Feokens, 81 P.2d 667, 
669, 146 pa 667, citing Ooxpiu 
JnxlB—^Maasy v. Becker, 176 P. 425, 
426, 90 Or. 461, citing Oonma ffw- 
il*—Woodard V. Willamette Valley 
Irrigated Land Co., 178 P. 262, 264, 
89 Or. 10, citing OorpM iftalB. 
Tex.—Flores v. Schwartx, ClvJLpp., 
259 S.W. 266. 

Wyo.—^Barquln v. Hall Oil Co., 201 
P. 352, 38 Wyo. 164, rehearing 
denied 202 P. 1107, 28 Wyo. 16,4. 

18 C.J. p 601 note 42. < 

aa. Ala.-J'ohn F. Clark & Co, v. 
Nelson, 112 So. 819, 216 Ala. 199, 
58 A.L.R 173. 

CaL—^Thompson v. Municipal Bond 
Co., App., 78 P.2d 274. 

Neb. — Hahn y. General American 
Life Ina Co., 272 N.W. 321, 132 
Neb. 609—^Reichert v. Mulder) 236 
N.W. 680, 121 Neb. 11—Baker v. 
School Dlst No. 48 of Scotts Bluff 
Counts, 233 N.W. 897. 120 Neb, 613. 
Nev.—Paterson v. Condos, 28 P.2d 
^ 499, 500. 65 Nev. 134, quoting Oor- 
] pus 

6kl.—^Tulsa Opera House Co. v. 

Mitchell, 24 P.2d 997, 166 Okl. 61 
' —J. P. Martin Co. v. Lundy, 246 P. 
866, 117 Okl. 164. 

Wash.—McMlUen V. Bancroft 298 P. 
'460. 462, 162 Wash. 176, quoting 
Ooipos Juris. 

1$ C.J. p 601 note 48. 

68. N.T.—Hetallograph Corporation 
*T. Anuf Engineering Co., 199 N.T. 

'! 0., 847, 206, App.Div. lOb, appeal 
. ^ijBn^sed 142 NJBL 831, 226 N.T. 

' Mr. HA-^ty' of Del Rio v. Ulen 
: Contracting/ Corporation, aCA. 
Tazl,.94'F.2d 70L i 


CaL—Boxeman v. Curtis, 291 P. 870, 
108 Cal.App. 648—Ross v. Tabor, 
200 P. 971, 53 CaLApp. 606. 

Iowa.—Henderson v. Henderson, 114 
N.W. 178, 136 Iowa 664. 

N.C—Singleton v. Atlantic Coast 
Line R. Co.. 166 S.E. 306, 203 N.a 
462. 

Pa.—^N. W. Ayer & Son v. U. S. Rub¬ 
ber (jo., 128 A. 103, 282 Pa 404. 
Tex.—^Mood v. Methodist Episcopal 
Church South, Civ.App., 289 S.W. 
461, affirmed Mood v. ‘ Methodist 
Episcopal Church South, of Cisco, 
Com.App., 296 S.W. 506, modified 
on other grounds 800 S.W. 30— 
Prescott-Pfioenlx-Oil & Gas Co. v. 
Gilliland Oil Co., CivJLpp., 241 S. 
W. 776. 

W.Va—^Lawrence v. Potter, 118 S.B. 

266, 91 W.Va 861. 

OoBStmotion of words 
Whether or not contract was can¬ 
celed must be determined in light of 
all circumstances according to par¬ 
ties’ understanding of their words as 
shown by their conduct, and letters 
between business men are not to be 
read with technical strictness, ques¬ 
tion belilg what writers understood 
and intended recipients to under¬ 
stand.—^Kentucky -Block Cannel Coal 
Co. V. Mllroy Mlllirfg Co., 271 S.W. 
1070, 208 Ky. 676. 

66, Ark,-Duty v. Keith, 87 S.W.-2d 
16. 191 Ark. 676. 

66. Tex.—Dibrell v. Ramsey Broa, 
C1V.APP., 294 S.W. 646. 

07, Masa—Mark v. Stuart-Howland 
Co., 116 N.R 42, 226 Mass. 36, 2 
A.L.R. 678. 

6a Mass.—^pelrs v. Union Drop 
Forge Co.. 61 N.m 826, ISO Mass. 
87. 

aa Idaho.—MolyneUx v. Twin Fails 
Canal Co., 85 P.2d. 661, 54 Idaho 
619, 94 A.L.R. 1264. 

Teiart—Phelps v. Connellee, ClVwdpp.ii 


278 S.W. 939, reversed on other 
grounds. Com App., 286 S.W. 1047 
—Collinsville Mfg. Co. v. Street, 
C1V.APP., 196 S.W. 284. 

Wia—Eggert v. KuUman, 234 N.W. 

349, 204 Wla -eO. 

9 C.J. p 723 note 48. 

Aoquiasosnoa In tampoxaxy oessatloii 
of work 

That subcontractor acauiesced In 
advice of contractor to quit work 
during financial embarrassment of 
contractor was held not to indicate 
understanding that contract was re¬ 
scinded.—Collinsville Mfg. Co.. V. 
Street, texCivApp., 196 S.W. 284. 

TO, La—Dugue v. Levy, 87 So. 996, 
114 La 21—Haneroann v. Eberla 1 
LaApp. 21. 

9 C.J. p 722 note 32. 

7L La—International Accountants’ 
Society V. MontreulL 6 LaApp. 
881. 

Contract supaxseded by aether 

The . statute fias no application 
where one contract has been supei^ 
seded by another with the consent 
of both parties, and the same under- 
■ taker appears-In both contracta— 
Savings ft . Homestead Ass'n v. 
Fr^ 88 So. 491, 146 La 198. 

7S. Idaho.—^Biiyster v. Fletcher, 126 
• P. 226, 22 Idaho 172. 

78, Wash.—Bromley v. McHugh, 216 
P. 809, 122 Wash, 361. 

SnbmlsBlon of new bUt 
Even if call for bids for construc¬ 
tion work required ' letting of con¬ 
tract to lowest bidder, yet any, Such 
contract. Imposed by law, iwas can¬ 
celed by both parties where the own¬ 
er told such bidder that the amount 
of bid was more than he- intended 
ito spend,, and called' for hide on al¬ 
tered and reduced plans,. and such 
bidder submitted bids thereoa~ 
:Bromle;j'.v. McHa|;b, supra' 



IT C.J.S. 

§ 390. -Contract for Benefit of Third Per¬ 

son 

A contract for the benefit of a third person which 
has been accepted or acted on by him cannot be rescind¬ 
ed by the parties without his consent. There is a con¬ 
flict of authority as to whether It may be rescinded prior 
to such acceptance or action. 

After a contract for the benefit of a third per¬ 
son has been accepted or acted on by him, it can¬ 
not be rescinded by the parties without his assent.^* 
As to whether it may oe rescinded by the original 
parties before such time, there is a conflict of au¬ 
thority, the aflSrmative of the proposition being as¬ 
serted in some jurisdictions.^S and the negative in 
others.^® 


§391 

§ 391. -Consideration 

While a contract remains executory on both sides* 
an agreement to annul on one side is a sufficient consid¬ 
eration tor the agreement to annul on the other, but If the 
contract has been executed on one side, other considera¬ 
tion is necessary. 

An agreement to rescind a prior contract must be 
based on a sufficient consideration,^7 ^ 

contract remains executory on both sides, an agree¬ 
ment to annul on one side is a sufficient consider¬ 
ation for the agreement to annul on the other, and 
vice versa.78 On the other hand, if the contract 
has been executed on one side, an agreement with¬ 
out any new consideration that it shall not be bind¬ 
ing is without consideration and void.79 An exe- 
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ft, Ga.—^Liner v. Travelers Ins. Co., 
180 S.E. 883, 385, 60 Oa.App. 643, 
citing Oorpns jnzls. 

Iowa.—Richardson v. .Short, 202 N. 
W. 836, 888, citing Corpus Juris, 
modified on other grounds 207 N. 
W. 610. 201 Iowa 561. 

N.D.—State Bank of New Salem v. 
Schultse. 199 N.W. 188. 61 N.'D. 
66 . 

S.C.—Barringer v. Fidelity & Depos¬ 
it Co. of Maryland. 169 S.E. 378, 
376, 161 S.C. 4, quoting Corpus Ju¬ 
ris. 

Tex.—Breaux v. Banker,' Clv.App., 
107 S.W.2d 882, error granted— 
Paeldc American Gasoline Co. of 
Texas T. Miller, Clv.App., 76 S.W. 
2d 838, 845, error refused, guoting 
Corpus Juris. 

18 aj. p 602 ndte 48. 

Faymsut of debt due third party 
A stipulation that a certain sum 
shall he paid to a third party on a 
debt due him from one of the parties 
is not a stipulation pour autrul 
within the meaning of this principle, 
but is for the benefit of the stipulat¬ 
ing party.—Egan - V. Fireman's Ins. 
Co., 27 LaJ^nn. 868—Saltenberry v. 
Loucka, 8 La.Ann. 96—Tieman v. 
Martin, 2 Rob., La., .523. 

75. XJ.S.—Seward v. South Florida 
Securities, C.C.A.Fla., 96 F.2d 964. 
Ala.—John F. Clark & Co. v. Nelson, 
112 So. 819, 820. 216 Ala. 199. 58 
A.L.R. 178, citing Corpus Juris. 
Iowa.—^Richardson v. Short, 202 N. 
W. 836, modified on other grounds 
207 N.W. 610, 201 Iowa 661. 

Minn.—^Eknkee v. Ahston, 166 N.W. 

1079, 189 Minn. 443. 

N.T.—Morales v. Joanou, 262 N.T.S. 
468,. 146 Mlac. 616. 

Porto Rico.—^Lopes v. Registrar of 
Property, 1 Porto Rico 224. 

S.C.—First Carollnas Joint Stodk 
Land Bank of. Columbia v. Du 
Bose, 186 S.B. 614, 181 S.C. 40. 

Tex—Waggoner v. Herring^Showera 
Lumber Co., 40 S.W.2d 1, 120 Tex 
605, reversing, CiV-App., 288 S.W. 
260. 

18 CJ. p 602 note 49. ‘ 


However, If the contract has been 
executed by delivery of money to 
one of the parties for the use of a 
third person, such person is entitled 
to receive IL—Thomas v. Atkinson. 
77 S.E. 722, 94 S.C. 126. 

Beadsaiou must be bona fide 
Any rescission of contract for 
benefit of third person must be bona 
fide, and not made for purpose of 
defrauding such third person.—Pa¬ 
cific American Gasoline Co. of Tex¬ 
as V. Miller, TexCIv.App., 76 S.W.2d 
888, error refused. 

Oootraot held not TssolxUtod by par¬ 
ties 

Tex—^Breaux v. Banker, Clv.App.; 

107 S.W.2d 882, error granted. 

7fl. Wia—Menge v. Radtke, 269 N. 
W. 818, 222 Wlsi 694—Bohnert v. 
Radke, 207 NW. 284, 189 Wia 203 
—Wetutzke v. Wetutzke, 148 N.W. 
1088, 168 Wis. 806. 

13 C.J. p 602 note 50. 

77. CaL—Hooke v. Great Western 
Lumber Co., 202 P. 492, 64 Cal. 
App. 681, 

Pa.—Simpson v. Equitable Life As- 
sur. Soc. of XT. S.. 193 A. 309, 127 
Pa.Super. 386. 

78. IJ.S.—Savage Arms Corpora¬ 
tion V. D, S., 46 S.Ct. 30, 266 U.S. 
217, 69 L.Bd. 263, affirming 67 Ct 
CL 71. 

Ala.—E. T. Gray & Sons v. SatulofC 
Bros., 106 So. 666, 218 Ala. 626— 
Jones V. First Nat Bank, 89 So. 
437, 206 Ala. 208. 

Ark.—Morgan v. Shackleford, 395 S. 
W. 46, 174 Ark. 887—Elkins v. 
Town of Allceville, Ala, 279 S.W. 
879, 170 Ark. 196—^Motor Wheel 
Corporation v. Childs, 240 S.W. 
417, 163 Ark. 178. 

CaL—Hooke v. Great Western Lum¬ 
ber Co., 202 P. 492, 64 CaLApp. 681. 
Iowa—Strahn v. Johnson, 196 N.W. 

781, 197 Iowa 1824—^Maokle Motors 
* Co. V. Dearborn Truck Co., 185 N. 

W. 22, 192 Iowa 468. 

Moi—Curry v, Boeckeler Lumber Co., 
27 S.W.2d 478, 224 KoJipx). 886— 
Facendinl v. Hillman, App., 298 S. 
& 1073, 1074, citing Ctor^ Jnzls 


—Jose V. Aufderheide, 293 S.W. 
476, 222 MO.APP, 524—Stoedter. V. 
Turner, App., 237 S.W. 141. 

N.M.—Epstein v. Waas. 216 P. 606, 
608, 28 N.M. 608, citing Cozpus Jn- 
xia 

N:t.—R odgers v. Rodgers, 139 N.E. 
657, 238 N.T. 408, modifying 197 
N.Y.S. 494, 208 Ai>p.Dlv. 683, and 
remittitur amended 142 N.E. 290, 
236 N.Y. 577. 

Okl.—Newman v. Roach, 289 P. 640, 
111 Okl. 269. 

Pa—Hlmeles v. Rose, 84 PaSuper. 

868 . 

Tex—Berkman v. D. M. Oberman 
Mfg. Co., Civ.App., 280 S.W. 838, 
841, quoting Oozpns Juris—Taylor 

V. Wentworth & Curtis, Clv.App., 
198 S.W. 158. 

Wash.—^Tacoma & Eastern Lumber 
Co. V. A, B. Field & Co., 170 P. 
360, 100 Wash. 79. 

13 C.J. p 602 note 51. 

Building aud ooustntoftion oostxaot 
The changed relations of the par¬ 
ties and the proposed modifications 
of the work would be a sufficient 
consideration for the abandonment 
of an original building and construc¬ 
tion contract and the substitution of 
a new arrangement—^Rowe v. Pea¬ 
body, 93 N.E. 60i 207 Mass. 226. 

79. Mo.—^Facendinl v. Hillman. App., 
298 S.W. 1073, 1074, citing Corpus 
Juris—^ose v. Aufderheide, 293 8. 

W. 476. 222 Mo.Abp. 624—Stoedter 
V. Turner, App., 287 S.W. 141. 

Mont—Bose v. Sullivan, 288 P. 614, 
87 Mont 476. 

Okl.—^Newman v. Roach, 289 P. 640, 
642, 111 OkL 269, quoting Corpus 
Juris. 

Wash.—^Tacoma & Eastern Lumber 
Co. V. A. B. Field & Co, 170 P. 
860. 100 Wash. 79. 

IS C.J. p 602 note 52. 

Paymeat of sum of non^ 

Agreement fbr termination of well- 
drilling contract partially performed 
on payment of certain sum to con¬ 
tractor was held valid and enforcer 
able.—Harrigan v. WolU TexCiT, ■ 
App, 18 S.W.2d 679. 
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CONTRACTS 


17 C.J.S. 


cuted oral agreement may serve as a release of a 
written agreement without regard to the presence 
or absence of consideration.^® The rule that the 
surrender of a negotiable instrument operates as a 
release does not apply to common-law contracts.^^ 

g 392. — Operation and Effect 

Generally, where a contract has been rescinded by 
mutual assent, the parties are restored to their original 
rights with relation to the sublect matter. Whether 
rights OP obligations already accrued are abandoned la 
dependent on the intention of the parties. 

Where a contract has been rescinded by mutual 
consent, the parties are, as a general rule, restored 
to their original rights with relation to the subject 
matter,82 and no claim or action for breach can be 
maintained thereafter,83 nor are the parties bound 


by the contract with reference to their subsequent 
ac 1 iohs. 8 ^ The parties need not be placed in statu 
quo where, expressly or impliedly, they have dis¬ 
pensed with this usual requirement.®^ Although a 
contract may have been illegal in its inception, if 
the parties agree to rescind it, it has been held that 
payments made under it may be recovered back.®® 

Accrued rights and obligations. Whether rights 
or obligations already accrued are abandoned where 
the contract is rescinded while in the course of per¬ 
formance is dependent on the intention of the par¬ 
ties as gathered from the character of the contract 
and all attending facts and circumstances.®^ As a 
general rule, no suph claim may be made unless it 
has been expressly or impliedly reserved;®® but 
there are cases which hold that the fact that the 


SOi Cal.—Julian V. Gold, 8 P.2d 
1009, 214 CaL 74. 

8 L Maas.—Atty.-Gen. v. Supreme 
Council A. L. H., 92 N.E. 147, 206 
Mass. 182. 

8 BL CaL—Farmers' & Merchants* 
Nat. Bank of Los Angeles v. Bailie, 
82 P.2d 167, 138 CaLApp. 148— 
Ewer y. Jackson, 283 P. 110, 102 
CaLApp. 793—Bond v. Jackson, 288 
P. 107, 102 Cal.App. 213—Sanborn 
v. Ballanfonte, 277 P. 152, 98 CaL 
App. 482—Dugan v. Phillips. 246 
P. 666, 77 CaLApp. 268. 

HL—Downing v. Harris Trust & 
Savings Bank, 149 ,N.E. 256, 318 
IIL 323, reversing In re Downing's 
Estate, 286 HLApp. 168—Edward 
Thompspn Co. v. Decker, 200 IIL 
App. 179. 

towa—Smith v. Eells, 184 N.W. 886, 
191 Iowa 1307. 

Md.—Gibula v. Sause, 194 A. 826. 
Misa—Southern Ry. Co. v. Anderson 
& PuUer, 130 So. 743, 744, 158 Misa 
643, quoting Corpu Jnxls. 

Mo.— Kurth V. Morgan, App., 277 S. 
W. 60. 

N.T.—Batto V. Westmoreland Realty 
Co., 246 N.T.S. 498, 281 App.Dlv. 
108 —Rockart v. City of Mt Ver¬ 
non. 261 N.T.S. 614, 140 Mlsc. 270. 
Or.—Johnson v. Feskens, 31 P.2d 667, 
669, 146 Or. 667, citing Corpus Jo- 
' xls—Mascall v. Erikson, 283 P. 2, 
181 Or. 609—^Massey v. Becker, 176 
P. 426, 426, 90 Or. 461, citing Cor- 
pus JWliH-Woodard v. Willam¬ 
ette Valley Irrigated Land Co., 173 
’ P. 262, 264, 89 Or. 10, cltlpg Cor¬ 
pus Juris. 

Wash.—McMUlen v. Bancroft 298 P. 
460,, 462, 162 Wash. 176, quoting 
Cozies Jtixls. 

y^.-^amer v. Charles A Krause 
. Milling Co., 218 N.W. 637, 193 Wls. 
80. 

18 C.J. p 602 note 64. 

93. Axk.—Farmers’ Cotton Oil Co. 
V. Brlnt 40 S.W.2d 789, 184- Ark. 

U9S. 


Cal.—Early v. Forbes, 48 P.2d 368, 
369, 6 Cal.App.2d 726, citing Cois 
pus Juris. 

D.C.—Bailey v. Gordon, 8 F.2d 672, 
66 APP.D.C 80. 

Kan.—People’s Finance Co. v. Burdg, 
277 P. 796, 128 Kan. 390. 

Mlsa—^Howe v. Motion Picture Ad¬ 
vertising Service Co., 116 So. 698, 
160 Misa 388. 

Or.—Mascall v. Erikson, 283 P. 2, 181 
Or. 609. 

Dtah.—Talbot v. Anderson, 15 P.2d 
, 360, 362, 80 Dtahi 486. citing Gozu 
pus Juris. 

Va—Juniper Lumber Co. v. John M. 
Nelson, Jr., Inc., 112 S.E. 664, 667, 
183 Va 146, citing Corpus Juris. 

18 aJ. p 603 note 66. 

Bsttlea«Bt of dlSerences 
In the absence of reservations, a 
contract operating to rescind a for¬ 
mer contract constitutes a general 
and final settlement of the differenc¬ 
es arising between the parties imder 
the first contract. 

D.C.—^Bailey v, Gordon, 8 F.2d 672, 
66 App.D.C. 30. 

Masa—Wagman v. Zisklnd, 126 N.E. 
633, 284 Mass. 609. 

Effeot of terminology used 
The parties are discharged from 
the ohligations previously assumed 
whether the termination be charac¬ 
terized as abandonment, cancellation, 
mutual resdsslon, or waiver.—Ogg 
V. Herman, 227 P. 476. 71 MonL 10. 

Si, N.T.—Parks v. Gates, 82 N.T.S. 

1070, 84 App.Dlv. 584. 

13 C.J. p 603 note 56. 

85. CaL—Aderholt v. Wood, 226 P. 

950, 66 Cal.App. 666. 

Mo.—Facendini v. Hillman, App., 
298 SW. 1073—Kurth v. Morgan. 
App., 277 S.W. 50. 

Statutory requirement in resdsslou 
for fraud 

A statute requiring the restora¬ 
tion of benefits received under a 

884 


contract in or^er to effect a rescis¬ 
sion for fraud has no application to 
mutual rescission by the parties. 
Cal.—Aderholt v. Wood. 226 P. 960, 
66 CaLApp. 666. 

Ga.—Wldlncamp v. Patterson, 127 S. 
E. 168, 38 Ga.App. 483—^Manley v. 
Underwood, 110 S.E. 49, 27 Ga.App. 
822. 

88 . Mo.—Skinner v. Henderson, 10 
Mo. 206. 

97. Tex.—Stock v. Kaiser, Civ App., 
93 S.W.2d 226—Bering Mfg. Co. v. 
W. T. Carter & Bro., CivApp., 266 
S.W. 243, affirmed. Com App., 272 
S.W. 1106. 

Va.—Juniper Lumber Co. v. John M. 
Nelson, Jr., Inc., 112 S.E. 664, 183 
Va. 146, 24 AL.R. 247. 

18 C.J. p 608 note 67. 

Oanoellatiou without prejudice 
A cancellation without prejudice 
to the rights of either party pre¬ 
serves prior rights which have ac¬ 
crued under the contract—Baird v. 
A L. Johnson Co.,' 218 N.W. 869, 66 
N.D. 292. 

Beservatlou of rights 
Reservation of rights In agreement 
for termination of future rights un¬ 
der executory contract is binding.— 
Sanborn v. Ballanfonte, 277 P. 162, 98 
CaLApp. 482. 

88 . Ariz.—Waddell v. White, 78 P. 

2d 490, 494, citing Corpus Juris. 
Ga.—McMillan v. Benfleld, 126 S.E. 
246, 159 Ga. 467. 

Mich.—McBee Binder Co. v. Fred J. 
Robinson Lumber Co., 266 N.W. 
329, 267 Mich. 637. 

Neh.—Atlao Refining Corporation v. 
Vaughan, 196 N.W. 123, 110 Neb. 
763. 

Utah.—Talbot v. Anderson, 16 P.2d 
860, 862, SO Utah 436, citing Cor¬ 
pus Juris. 

Va.—Juniper Lumber Co. v. John M. 
Nelson, Jr., Inc., 112 S.E. 664, 188 
Va. 146, 24 AL.R. 247. 

18 C.J. p. 603 note 68. 
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parties agree to terminate the contract does not in 
itself show that they agree to release all rights of 
action for breach which may have arisen up to that 
time,it being held that the mere fact that parties 
make use of the terms “rescind” or “cancel” does 
not show that they intend their acts to have such 
1^1 effect®® 

Revival of contract. After a contract has been 
rescinded, it can be revived only by mutual assent®^ 
Where a contract modifying another is rescinded, 
resort may be had to rights under the original con¬ 
tract,®® and if a void or voidable contract is substi- 
. tuted for a valid preexisting obligation and the sub¬ 
stituted contract is later rescinded, the preexisting 
contract is restored as if nothing had happened.®® 
Where parties cancel or abandon their contracts un¬ 
der a misapprehension as to rights or remedies 
which the law may afford, the law will not reinstate 
the contract on discovery of their misapprehension 
and proof of their mistake.®^ 

§ 393. Discharge by Performance 

A contract may be discharged by performance, but 
when the contract Is wholly executory performance by 
one party does not discharge It. 

A contract may be discharged by performance,®® 


but when the contract is wholly executory, that is, 
where one promise is given in consideration of an¬ 
other, performance by one party does not discharge 
the contract, although it discharges him from fur¬ 
ther liability.®® 

§ 394. Discharge by New Contract 

A contract may be discharged or abrogated by a new 
contract with the effect of altering the terms of the 
original or of rescinding It altogether. 

As a contract is the result of agreement, so an 
agreement may put an end to a contract There¬ 
fore, a contract may be discharged or abrogated 
at any time before the performance is due by a new 
agreement with the effect of altering the terms of 
the original agreement or of rescinding it altogeth¬ 
er; and a claim under the original contract may 
then be met by the new agreement so far as the 
latter operates to alter or to rescind the former.®^ 
Whether the prior contract is discharged depends 
on the intention of the parties,®® and a discharge 
will not result from a new contract, where the con¬ 
trary intention of the parties is apparent.®® While 
a contract in order to discharge a prior one need 
not abrogate it in express terms,i the two con¬ 
tracts must not be consistent with, or supplemen- 


sa. Conn.—George H. Finlay & Co. 
V. Swlrsky, 120 A. 601, 28 Conn. 
666 . 

13 aJ. p 608 note 59. 

9a Conn.—George H. Finlay & Co. 

V. Swirsky, supra. 

18 C.J. p 603 note 60. 

91. HI.—Dixon-Eanson Co. v. Svo- 
boda. 161 IlUApp. 410. 

Or.—Woodard v. Willamette Valley 
Irrigated Land Co., 173 P. 262. 264, 
89 Or. 10, citing Oorpu Jtiris. 

9a N.Y.—Kane Realty Co. v. Na¬ 
tional Children’s Stores, 8 N.Y.S. 
2d 505, 169 Misc. 699. 

98. U.S.—Indiana Flooring Co. v. 
Grand Rapids Trust Co., C.C.A. 
Mich., 20 F.2d 68. 

M. ‘ Ind.—Board of School Com’ra of 
City of Indianapolis v. State ex 
rel. Bever, 5 N.E.2d 307. 

96. U.S.—U. S. V. Golden, GCLAN. 
M., 34 F.2d 867—Westinghouse 

Electric & Mfg. Co. v. Blnghamp- 
ton Ry. Co., D.C.N.Y.. 266 F. 878, 
appeal dismissed 257 F. 726, 169 C. 
GA 14. 

La.—Sitgar Bros. Co. v. Elllpatrlck. 4 
La.App. 98. 

N. G—Fawcett v. Fawcett, 132 S.B. 
796. 191 N.G 679. 

Tex.—Cook & Arrington v. Citlaens' 
State Bank of Marlin, Clv.App.,‘ 282 

S. W. 888. 

9a N.Y.—Dauchey y. Drake, 86 N. 

T. 407. 


07. U.S.—Reed, Pears & Miller v. 
Miller, D.C.Pa., 2 P.2d 280, af¬ 
firmed, C.C.A, Miller v. Reed, 
Fears & Miller, 6 P.3d 1018—West- 
Ixighouse Electric & Mfg. Co. v. 
Binghampton Ry. Co., D.C.N.Y., 
255 F. 378, 899, quoting Oorpns 
Juris, and appe^ dismissed, C.C. 
A, 257 F. 726. 

Cal.—Youugberg v. South End Ware¬ 
house Go., 171 P. 97, 177 CaL 504— 
Currie v. Title Insurance & Trust 
Co., 212 P. 409, 60 CaLApp. 192. 
Iowa.—Morse v. Slocum, 186 N.W. 
22, 192 Iowa 1080. 

Kan.—Sutherland v. Madden, 46 P. 
2d 82, S3, 142 Kan. 848, citing Ooi- 
pus Juris. 

Minn.—^Neutson v. Kemper, 216 N.W. 
545, 178 Minn. 75—Wetter v. Kar¬ 
els, 216 N.W. 248, 172 Minn. 589. 
Mo.—Porter v. Johnson, App., 116 
S.W.2d 629. 

Mont—Humble v. St John, 234 P. 
476, 72 Mont 619. 

Neb.—Atlas Refining Corporation v. 
Vaughan, 196 N.W. 128, 110 Neb! 
758. 

N.C.—Miles P. Blxler Co, v. Britton, 
184 S.K 488, 192 N.G 199. 

Or,—Booth-Kelly Lumber Co. v. Ore¬ 
gon & G R. Co., 248 P.’ 778, 776, 
117 Or. 488, quoting Corpus Juris. 
Pa.—Louis Miller & Co. v. Brody 
Brothers, 28 PaDlst & Co. 712. 
Tex.—Worth Petroleum Co. v. Cal- 
Iiba-Ti, Civ.App., 82 S.W.2a 1060, 
1061, citing Corpus Juris—Shep- 
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herd Laundries Co. v. Willis, Civ. 
App., 13 S.W,2d 713. 

18 GJ. p 588 note 55. 

Subsequent aetloii to oaaoel prior 
ooutraot 

A new contract entered Into In set¬ 
tlement and in lieu of a prior con¬ 
tract precludes an action to cancel 
the prior contract on the ground that 
it was procured by fraud or mistake. 
—French v. Provident Drug Co., Tex. 
Clv.App., 118 S.W. 766. 

Cano el latlon after IneffectLvs noUoe 
A provision for termination and 
cessation of all rights under a for¬ 
mer contract is not deprived of Its 
effect by the fact that a further 
clause of the contract states that 
the original contract had been abro¬ 
gated by a previous notice which was 
in fact insufficient to determine such 
contract—Swartz v. Narragansett 
Electric Lighting Co., 69 A 77, 111, 
26 R.L 888. 436. 

98. Tex.—Gibson ft Johnson v. 
Ward. Clv.App., 85 S.W.2d 824, er¬ 
ror dismissed, followed in Gibson 
V. Canon, Clv.App., 86 S.W.2d 828, 
and Gibson & Joh3DLSon v. Axe, Civ. 
App., 36 S.W.2d 828. 

9a Conn.—Mitchell v. Wyckofl, 186 
A 709, 122 Conn. 48. 

13 GJ. p 689 note 63. 

1. W.Va.—Myers v. Carnahan 67 S. 
E. 184, 61 W.Va 414. 
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tary of, each other.® So, a writing which is mere¬ 
ly a confirmation or ratification of a former one will 
not discharge the former.®. After breach, a con¬ 
tract, whether verbal, or written, or under seal, can 
be discharged only by-a release under seal, or by an 
agreement operating as an accord and satisfaction.* 
A contract which expressly cancels a prior contract 
is to be regarded as independent thereof, and not as 
a continuation of it® A valid contract is not ex¬ 
tinguished by an attempt to substitute therefor an 
invalid one.® 

§ 395 . -Subsequent Inconsistent Agree¬ 

ment 

A contract complete In Itself will be conclusively 
presumed to supersede a prior one between the same 
parties and concerning the same subject matter where 
the terms of the two are so Inconsistent that they cannot 
subsist together, 

. A contract .complete in itself will be conclusively 
presumed lib supersede and discharge another one 


made prior thereto between the same parties con¬ 
cerning the same subject matter, where the terms 
of the later are inconsistent with those of the for¬ 
mer so that they cannot subsist together.^ Howev¬ 
er, deviations or changes in a contract do not nec¬ 
essarily abrogate it or imply its abandonment,® 
and where it is claimed that by reason of inconsist¬ 
ency between the terms of a sew agreement and 
those of the old the old one is discharged, the fact 
that such was the intention of the parties must 
clearly appear.® Where the contracts may stand 
together a subsequent will not supersede a prior 
one.^® A new contract with reference to the sub¬ 
ject matter of a former one does not supersede the 
former and destroy its obligations, except in so far 
as the new one is inconsistent therewith, when it is 
evident from an inspection of the contracts and 
from an examination of the circumstances that the 
parties did not intend the new contract to super¬ 
sede the old, but intended it as supplementary there- 
to.ii Where a new contract is consistent with the 
continuance of the former one and only provides a 


& Mass.—Corey v. Woodin, 81 N.E. 

280, 195 Mass. 464. 

Utah.—Orpheus Vaudeville Co. v. 
Clayton Inv. Co., 128 P. 41 
Utah 605. 

W.Va.—Marsh v. Despard, 49 S.B. 24, 
56 W.Va. 183. 

IS C.J. p 689 note 61. 

a W.Va.—^Rhoades v. Chesapeahe. 
etc., R. Co., 39 S.1L 209, 49 W.Va. 
494 87 Ain.S.R S26, 56 170. 

4L U.S.—Prankfurt-Bamett Co. v. 
William Prym Co., N.T., 287 P. 21. 
150 C.C.A. 228. 

Pa.—PUlsbury Ploor MUls Co. v. Ra- 
hold, 29 Pa-DisL 499. 

5. Mass.—^Magnolia Metal Co. v. 
Oele, 76 N.1L 219. 189 Mass. 124. 

a • U.S.—Indiana Ploorlng Co. v. 
Grand Rapids Trust Co., C.CJL 
Mich., 20 P.2d 63. 

7. U.S.—Luster v. GUruth, C.C.A. 

Mo., 60 F.2d 761. certiorari denied 
- GUruth V. Luster, 58 S.Ct 128. 287 

U.S. 660, 77 L.E3d. 670—WUey v. 
Dixie OU Co., aaA.Kan., 48 F.2d 
51. 

Ark.—^Hunt v. Woods, 270 S.W. 605, 
168 Ark. 407. 

Goiln.—^Riverside Coal Co. v. Ameri¬ 
can Coal Co., 189 A. 276, 107 Conn. 
40. 

Dd—Pesa-Hughes Co. v. Norman. 
. tl9 A. 864, 2 W.W.Harr. 108. 

Wardman v. Washington Loan 
" fit Co., 90 P.2d 429, 67 App. 

i>.C. 184. 

Ga;^:^wlett y. .Almand, 108 S.P. 173, 
. 26 QeLApp. 846. 

V. Oberbllllg, 268 P. 
86. 46 Idaho '887: 


Ky.—^Townsend & Freeman Co. v. Ta¬ 
bor, 228 S.W. 6. 190 Ky. 621. 

Md.—William Danzer & Co. v. West¬ 
ern Maryland Ry. Co., 166 A. 463, 
164 Md. 448—James L. Keman Co. 
V. Cooi^ 159 A. 266, 162 Md. 187— 
Hercules Powder Oo. v. Harry T. 
Campbell Sons Co., 144 A. 510, 166 
Md, 346, 62 A.L.R. 1497. 

Mo.—^Davls V. Culmer, 296 S.W. 808, 
221 Mo.App. 1037. 

OkL—^Kondos v. Stauffer, 69 P.2d 338, 
180 Okl. 186. 

Or.—Associated Oil Co. y. La Branch, 
10 F.2d 597, 699, 139 Or. 410, citing 
Ootpns'Juds. 

Tenn.—American Fruit Growers v. 
Hawkinson. 106 S.W.2d 564, 668, 
21 Tenn.App. 127, citing Cozpns Jn- 
xls. 

VL^Thomas v. Johnson, 187 A. 875. 
Wash.—Smith v. Cadillac Motor Car 
"Co., 377 P. 468, 162 Wash. 13L 
Wyo.—Heyer v. Minnesota Western 
Oil Co., 256 P. 882, 36 Wyo. 442. 

13 C.J. p 608 note 65. 

Agreement ooHeoted from different 
writlngi 

A subseguent agreement amounting 
to a substitution of the former con¬ 
tract may be collected from several 
different contemporaneous writings, 
which, taken together, oonstltute a 
new and complete agreement.—Hew^ 
lett V. Almand, 108 S.H, 178, 85 Ga. 
App. 346. 

& Axiz.—Greenlee County v. Web¬ 
ster. 216 F. 161, 25 Arlz. 183. 

DL—See Jewel'Tea Co. v. Petersen, 
200 HLApp. 167. 

Mass.—Cavanagh v. Tyson, Wears & 
Marshall Co., 116 N.E. 818 227 
Mass. 487. 


Mo.—Negbaur v. Pogel Const Co.. 
App., 58 S.W.2d 346. 

Or.—^Frlberg v. Blrod, 296 P.. 1061, 
186 Or. 136. 

Tex.—^Mood v. Methodist Hplscopal 
Church South, Clv.App., 289 S.W. 
461, affirmed Mood v. Methodist 
Hplscopal Church South, of Cisco, 
CohlApp., 296 S.W. 606, modified 
on other grounds 800 S.W. 30. 

Wash.—Star Pub. Co. v. Knosher, 113 
P. 669, 62 Wash. 216. 

W.Va.—^Brown v. Western Maryland 
Ry. Co., 114 S.B. 467, 92 W.Va. 111. 

8. N.T.—^International Fuel & Iron 
Corporation v. Donner Steel Co., 
228 N.T.S. 110, 221 App.Dlv. 253. 
modified on other grounds 224 K.Y. 
S. 823, 221 App.Dlv. 837.' 

Or.—Glaser v. Haskln, 13 P.2d 1071, 
1074, 140 Or. 392, guottng Oozptis 
gmls. 

Tex.—Bering Mfg. Co. v. W. T. Car¬ 
ter & Bro., Civ.App., 256 S.W. 248, 
262, citing Cozpns Jnxis. 

13 aj. p 604 note 66. 

liki W.Va.—Myers v. Carnahan. 67 
S.B. 184, 61 W.Va. 414. 

13 CJ. p 604 note 67. 

11. Mass.—^MacLaren v. Wlndram 
Mfg. Co., 191 NJl 347, 349, 287 
Maas. 221, citing Cozpns JnzlB. 

Mich.—Joseph v. Rottschafer, 227 N. 
W. 784, 248 Mich. 606. 

Misa—^Frledlander v. Sims, 152 So. 
662, 653, , 169 Mlsa 8, citing Cozpns 
Jnils.. 

N.T.—BrasUl v. Weed, 190 N.T.S. 48, 
116 Misc, 646. 

Fa.—^Robert Grace Contracting Co. v. 
Norfolk & W. Ry. Co., 102 A. 966,. 

, 269 Fa. 241. 

18 CJ. p 604 note 68. 
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new mode of discharging the same, if has no effect 
as a rescission unless or until it is performed.^- 

Incomplete agreement. In order that an existing 
contract shall be discharged by making a new and 
inconsistent agreement, the hew contract must be 
so complete in all its terms as to bind each of the 
parties.!® An oral agreement is not rescinded by 
an incompletely executed written agreement,!^ as 
where all the parties have not signed.!® 

§ 396. Options to Terminate 

A contract, as is discussed in the following sec¬ 
tions, may provide that it shall come to an .end at 
the option of one or either of the parties. 

§ 397. -Right to Terminate Contract in 

General 

A contract for a stated period is not terminable at 
the option of either party. 

Where a contract provides that it shall continue 
for a stated' period, it is not terminable at the op¬ 
tion of either party.!® ^very contract is prima fa¬ 
cie permanent and irrevocable, and it lies on a per¬ 
son who says that it is revocable or determinable to 
show either some expression in the contract itself, 
•or something in the nature of the contract, from 
which it is reasonably to be implied that it was not 
intended to be permanent and irrevocable, but was 


to be in some way or other subject to determina¬ 
tion.!^ 

The right of a proprietor to terminate a building 
contract under a statute expressly so providing is 
considered in § 389 supra- 

§ 398. -Contracts Fixing No Period of 

Duration 

A contract fixing no period of duration which by Ita 
Inherent nature does not imply a power of revocation la 
terminable only by mutual consent but if by its nature it 
le not deemed to be perpetual it is terminable at will by 
either party on reasonable notice. 

Where no limitation as to time is expressed in 
the contract and it is not for personal services and 
does not require the imposing of special confidence, 
or otherwise, by its inherent nature, does not imply 
a power of revocation, it cannot be regarded as 
terminable except by mutual consent,!® it is pre¬ 
sumably intended to be permanent and perpetual in 
the obligation it imposes.!® However, a construc¬ 
tion conferring a right in perpetuity will be avoided 
unless compelled by the unequivocal language of the 
contract,®® and a contract will not be construed 
as imposing a perpetual obligation when to do so 
would be adverse to public interests.®! A contract 
for an indefinite period, which by its nature is not 
deemed to be perpetual, may be terminated at will 
on giving reasonable notice.®® So, where no time 


la, DeL—Fosfi^Hughes Co. v. Nor¬ 
man, 119 A. 864, 2 W.WJJarr 108. 
18 aJ. p 604 note 69, 
la, Qa.—^Butler v. Glnahurg, 117 
E. 262, 30 Ga.App. 288. 

14 N-T.—Ballard v. Freldeberg, 164 
N.T.S. 912, 177 App.Biv. 716, 

15, Maas.—Banewur v. Levenaon, 60 
. N.a 10, 171 Maaa. 1. 

N.D.—Libhy v. Barry, 107 N.V. 972, 
16 N.D. 286. 

14 Cal.—<3olden State Orchards v. 
Harter, 269 P. V86, 98 CaLApp. 
390. 

DeL-^oaloff v. Falboum, 125 A. 849, 
2 W.W.Harr. 488. 

yuan- —^Proctor v. Union Coal Co., 187 
N.E. 669, 248 Ifass. 428. 

Tex.—Phelpa v. Connellee, CiyApp.. 
278 S.W. 939, reversed on other 
grounda, ComuApp., 286 S.W. 1047. 
Wla.—Americaji Steain Laundry Co. 
V. Riverside Printing Co., 177 N.W. 
862. 171 Win. 644. 

18 aJ, p 604 note 72. 

17. Tex—Page v. Thomas. Clv~4j?p., 
47 S.W.2d 894, 896, citing Corpus 
goila, and reversed on other 
. grounda. 71 S.W.2d'284, 123 Tex 
868 . 

.18 CJ. p 604 note 78. 

14 Ean.—Andrewi v. Richard^ 226 


P. 798, 794, 116 Kan. 844, citing 
Corpus Juris. 

Pa.—Rossmassler v. Spielherger. 112 
A. 876, 270 Pa. 80. 

13 C.J. p 604 note 74, 

19. Pa.—Rossmassler v. Spielherger, 
112 A. 876, 270 Px 80. 

13 C.J. p 604 note 76. 
aOL 1?.S,—Holt V. Louis Union 
Trust Co., GCJLN.C.. 62 P.2d 1068. 
Iowa.—^Hess v. Iowa Light, Heat & 
Power Co., 221 N.W. 194, 207 Iowa 
820. 

l£o.—Massachusetts Bonding & In¬ 
surance Co. V. Simonds-Shields- 
Lonsdale Grain Co., 49 S.W.2d 646, 
226 Mo.App. 1071. 

Tex—Foster v. Wright, Civ.App., 217 
S.W, 1090, 1093, quoting Corpus 
Juris. 

IS CJ. p 606 note 76. 
ai. S.G—Meyer v. Christ Church, 
161 S.B. 741, 744, 164 S.C. 416, 
quoting Corpus Juris. 

18 GJ. P 606 note 87. 

Duty of putOlo utility to pnUlc 
A parol wntract between an elec¬ 
tric light company and a telephone 
company for the use by either of the 
poles of the dther for their wires, 
which fixes no time for its continu- 
Bjjce ahd which maJees no provision 
for the manner of its terminaUon; Is 
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not of unlimited duration but may he 
terminated at the suit of either on 
equitable terms, particularly where 
the continuance of the contract 
would seriously Impair service the 
telephone company Is under duty to 
furnish to the public.—Bast Tennes¬ 
see Telephone Co. v. Paris Electric 
Co., 162 S.W. 630, 166 Ky. 782, Ann. 
Cas.l916C 643. 

34 U.S.—Basslck Mfg. Co. v. Riley, 
D.GPa., 9 P.2d 138—Michigan Mut 
Life Ins. Co. v. Thompson, GC.A.N. 
T., 266 P. 973. 

Cal.—Bevans v. Huntington, 223 P. 

672. 66 Cal-App. 266. 

La.—McGuire v. Nelson Bros., 148 So. 
66, 177 La. 302. 

•MTi ^n. —Greenwood v. Murphy, 206 N. 
W. 406. 166 Minn. 260—Tyler v. 
Bruce, 204 N.W. .644, 164 Minn. 167. 
Mo.—Massachusetts Bonding & In¬ 
surance Co. V. Simonds-Shlelds* 
Lonsdale Grain Co., 49 S.W.2d 646, 
226 Mo.App. lOri—Meyer MilUng 
Co. Baker, APP*. 10 S.W.2d,668, 
affirmed 48 S.W.2d 794, 828 Mo. 
1246—Latshaw v. Stoddard, App^ 
194 S.W. 727. . , 

N.^.—Ballsy V., S. S. Stafford, JP.C,, 
166 NOr.S.' 79, 178 App.Dly. 811. 
OkL—Dunn v. Birmingham Stove .& 
Range Co., 44 P.2d 88, 170 Okt 
. 462..-: . 
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limitation is inserted in a contract for the perform¬ 
ance of services,^® or the furnishing of commodi¬ 
ties,®* the contract is regarded as terminable by ei¬ 
ther party on reasonable notice, and no cause need 
be assigned.®® The same rule applies to contracts 
in the nature of joint adventures®® or indemnity,®^ 
and to a contract under which the identity of the 
subject matter has been left for future determina¬ 
tion.®® A contract for services or commodities can¬ 
not be terminated so as to avoid liability for servic¬ 
es or commodities already furnished.®® An agree¬ 
ment that an arrangement shall exist “for the pres¬ 
ent” will be construed to contemplate a period of in¬ 
definite length, with an implied condition that it 
shall not be unreasonably long.*® Although no defi¬ 
nite time is fixed, the contract will be construed to 
continue for some time or until the happening of a 


specific event if such appears to have been the in¬ 
tention of the parties.*^ A custom limiting the 
duration of contracts of a particular character is 
waived by regarding the contract as in force after 
the customary limit has expired.*® 

Notice. Reasonable notice for the purpose of 
terminating liability under a continuing contract 
must be given,** and it must be such as clearly to 
convey the intention of the parties.** . 

§ 399. -Express Provisions in Contract itt 

General 

Express provisions that a contract shall pome to an 
end at the option of one or either of the parties are 
enforceable. 

A contract may provide that it shall come to an 
end at the option of one or either of the parties,*® 


S.C.—Childs ▼. city of Columbia. 70 
SJL 296. 87 S.C. 566, 34 L.R.A. 642. 
Tex.—^Kennedy v. McMullen, Civ. 

App., 89 S.W.2d 168, error refused. 
Wash.—Robbins v. Seattle Peerless 
Motor Co., 268 P. 694, 148 Wash- 

197. 

Wls.—City of Milwaukee v. City of 
West Allis, 258 N.W. 851, 217 Wls. 

. 614, rehearlngf denied 269 N.W. 724, 
217 Wls. 614—Mandarin Co. v. Toy, 
180 N.W. 188, 173 Wls. 461. 

18 C.J. p 605 note 80. 

23. Aila.-Dover Copper Mining Co. 
V. Doenges, 12 P.2d 288, 292, 40 
Ariz, 349, citing Corpus Jaxls. 
CaL—Adkins v. Model Laundry Co., 
268 P. 939, 92 CaLApp. 676. 

Iowa.—^Hess v. Iowa Light, Heat & 
Power Co., 221 N.W. 194, 207 Iowa 
820. 

Neb.—Smith v, Bailey, 181 N.W. 926, 
927, 105 Neb. 754, citing Corpus 
Juris. 

N.T.—Churchill Evangelistic Ass’ll v. 
Columbia Broadcasting System, 260 
N.T.S. 461, 286 App.DIv. 624, af¬ 
firming 265 N.T.S. 134, 142 Misc. 
2 i 0 . 

13 CJ. p 606 note 78. 

24k Cal.—^Southern Pao, Co. v. 
Spring Valley Water Co., 169 P. 
866 , 173 Cal 291—Great Western 
Distillery Products v. John A. 
Wathen Distillery Co., App., 66 'F. 
2d 717, 719, citing Oorpna Juris, 
and reversed on other grounds 74 
P.2d 745. 10 Cal.2d 442. 

Iowa.—Hess v. Iowa Light, Heat & 
Power Co., 221 N.W. 194, 207 Iowa 
820. 

Mips.-Westbrook v. McCarty, 184 So. 

198, 197, 160 Miss. 466, citing Cozw 
Juris. 

Wash.—National Grocery Co. v. A. 
' isantaeUa & Co:. 296 P. 128, 160 
■ Wash. 262, dtlng Corpus JVrls. 

IS (U. p 606 note 79. 

fiS. Miss.—Westbrook y. McCarty, 


184 So. 193, 197, 160 Miss. 456. 
citing Corpns Juris. 

13 C.J. p 605 note |1. 

2a Colo.—Lawrence v. Robinson, 4 
Colo. 667. 

18 aj. p 605 note 82. 

27. N.T.—Hanford v. Higgins, 14 ’N. 
T.Super. 441. , 

Pa.—^Rosenblatt v. Weinman, 74 A. 
64, 225 Fa. 200. 

2a OkL—^Arkansas Valley Town, 
etc., Co. V. Atchison, etc., R. Co., 
161 P. 1028. 

2a Cal.—Allen r. Laughlin Fruit 
Refiners. 206 P. 476, 67 CaLApp. 46. 
Md.—^Alexander v. Capital Paint Co., 
Ill A. 140, 136 Md. 668 . 
sa Mass.—^Lewis v. Worrell, 71 N.B. 
73, 186 Mass. 672. 

For the prMsat until further notloe 
Where a contract for the manufac¬ 
ture by plaintiff for defendant of a 
stated quantity of chemicals monthly 
was made by both parties in view of 
the abnormal demand and prices cre¬ 
ated by the war, although the con¬ 
tract named a stated term, a provi¬ 
sion that such quantity should be 
produced “for the present and until 
further notice” was held to give de¬ 
fendant the right to terminate It on 
reasonable notlca—General Supply 
Co. V. Marden, Orth & Hastings Co., 
C.C.A.N.J., 278 F. 786. 

31. XT.S.—Town of Readsboro v. 
Hoosac Tunnel & W. R. Co., C.C. 
A.VL, 6 F.2d 738. 

Iowa.—Atlas Brewing Co. v.'Huff¬ 
man, 252 N.W. 133, 217 Iowa 1217. 
Pa.—Nolle V, Mutual Union Brewing 
Co., 108 A. 23, 264 Pa. 634. 

IS C.J. p 606 note 86 . 

32. Neb.—Atchison, etc., R. Co. v. 
MUler, 21 N.W. 461, 16 Neb. 661. 

33. CaL—Great Western Distillery 
Products V. John A. Wathen Dis¬ 
tillery Co., App., 66 P.2d 717, re¬ 
versed on other grounds 74 P.2d 
745, 10 CaL2d 442. 
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3A Neb.—^Nathan Elson & Co. v. 
H. Beaelin & Co.. 218 NW. 763, 756, 
116 Neb. 729, citing Gorpu JUxls; 
Tex.—Island Lake Oil Co. v.' Hewitt, 
Clv.App., 244 S.W. 193,, i9,4, quoting 
Corpus Juris. 

18 C.J. p 606 note 89. 

Indefinite statement in letter 
In action for balance due on ac¬ 
count for press association’s serv¬ 
ices, defendant’s letter stating that 
he thought he would have to discon¬ 
tinue one of the senrlces at least 1017 
til he had paid what he. already owed 
was held not to amount to direction 
to discontinue such service, as re¬ 
spects liability for services there¬ 
after furnished and where after re¬ 
ceipt of the letter the association 
continued furnishing both services 
and they were ’ used fey subscriber 
until discontinued ' by association, 
subscriber was held liable for price 
thereof.—^McElroy v. Andrews, 88 P. 
3d 879, 178 Wash. 1. 

36. Ill.—Brown v. Federal Life Ins. 
'-Co., 187 N.E. 484, 486, 363 HL 
641, citing Corpus Juris. 

Ky.—^Ford Motor Co. v. Alexander 
Motor Co., 2 S.W.2d 1081, 228 Ey. 
16. 

Mich,-^. R. Watkins Co. v. Rich* 
286 N.W. 845, 264 Mich. 82. 

Mo.—^Leon v. Bamsdall Zinc Co., 274 
' S.W.. 699, 809 Mo. 276, reversing* 
App., 247 S.W. 1013. 

N.J.—Phoenix Hardware Co. v. Para¬ 
gon Paint ft Varnish Corporation* 
192 A. 45, 122 N.J.Eq. 140. 

Okl.—Bowling V. iBtna Life Ins. Co.* 
56 P.2d 1023, 1026, 176 OkL 406^ 
citing Corpus Juris. ' 
s.a—Philadelphia Storage Battery 
Co. V. Mutual Tire Stores, 169 S. 
E. 826, 826, 161 S.a 487, quoting- 
Corpus Juris. 

Tex—Gable v. Frlgldalre Corpora¬ 
tion, avJVpp., 121 S.W.2d 466, er¬ 
ror dismissed—Texas Cotton Co^ 
operative Ass’n v. Anderson, Civ. 
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and such a stipulation when fairly entered into will 
be enforced if not contrary to equity and good con¬ 
science.®® The presence of such a provision has no 
effect on the binding obligations of the contract as 
long as the parties continue to act under it before 
revoking or terminating iL®^ Where by the terms 
of the agreement an option is reserved to one party 
to determine it or to consummate it as a contract, 
the law will give a like option to the other party un¬ 
til both parties are bound.®® 

In determining whether the contract is revocable, 
the intention of the parties must be ascertained from 
die instrument.®® The reservation of the right to 
diange any part of the contract does not include 
the right to abrogate the contract*® 


It is competent for the parties to agree that in 
case of differences or controversies arising under 
the contract its obligations may be suspended by no¬ 
tice,and that it shall be finally terminated in case 
such controversies are not settled within a thn^ 
fixed.*® 

The grounds for termination of a contract under 
express provisions therein are, of course, control¬ 
led by such provisions, which ordinarily will be en¬ 
forced according to their terms.*® When so pro¬ 
vided by the contract, the slightest breach may au¬ 
thorize its termination,** and the judgment of one 
of the parties as to performance may be made 
final*® A pSLTty cannot take advantage of his own 
breach,*® nor of a default of the other party which 


App., 67 S.W.2d 406, 407, quoting 
CoipuB JUzla—^Euhl v. Hoberaon, 
ClvJ4.pp., 289 S.W. 488—Rigsby v. 
Boone County State Bank of Le¬ 
banon, Ind., Civ.App., 241 S.W. 207. 
jF-13 C.J. p 606 note .90.. 

Hottve for exercising the right of 

cancellation is imxnateriaL—Cadillac 

La Salle Co. of Palm Beach v. Claude 

Noldn, Inc., 168 So. 888, 118 Fla. 

260,. 

Ala.—Fidelity ft Casualty Co. of 

-^New York v. Rabom, 178 So. 402, 
denying certiorari, App., 178 So. 
399. 

Iowa.—Republic Coal Co. v. W. Q. 
Block Co.. 190 N.W. 680, 634, 196 
Iowa 321, citing Ootpus Juris. 

Ran.—‘Brown' v. Board of Education 
of the City of Bonner Springs, 231 
P. 72; 78, 117 Kan. 266, citing Coru 
pus Juris. 

Ky.—Ford Motor Co. v. Alexander 
Motor Co.,. 2 S.W.2d 1031, 223 Ky. 
16. 

Or.—Lee v. Crater Lake Nat Park 
Co.. 264 P. 367, 124 Or. 267. 

Pa.—Brooks v. Coyle, 179 A. 81, 319 
Pa. 80—Lee Lash Co., Inc. v. Tris- 
sler Electrical Shop, 8 Fa.DiBt ft 
Co. 26. 

S.a — Philadelphia Storage Battery 
Co. V. Mutual Tire Stores, 169 S.B. 
826, 826, 161 S.C. 487, quoting Cor¬ 
pus Juds. 

Tex—Maddox Motor Co. v. Ford 
Motor Co., Com.App., 23 S.W.2d 
333. affirming Ford Motor Co. v. 
Maddox Motor Co., Clv.App., 8 S. 
W,2d 911—Gable v. Frlgidalre Cor¬ 
poration, ClvApp., 121 S.W.2d 466, 
error dismissed—Texas Cotton Co¬ 
operative Ass'n V.. Anderson, Civ. 
App., 67. S.W.2d 406, 407, quoting 
Corpus Juris. 

Wash.—Van KexUen v. Sealander, 49 
P.2d 19, 183 Wash. 684. 

13 C.J. p 606 note 9L 

Bight of terndnatloA without quM- 
l tlou 

■ Contract of inmate with home for 


aged giving right of termination 
without question was held not to 
make termination conditional on dis¬ 
satisfaction or inmate’s fair dealing. 
—^Baltimore Humane Impartial So¬ 
ciety ft Aged Women’s ft Aged Men’s 
Homes y. Marley, 144 A. 621, 166 Md. 
478. 

37. Ala.—Imperial Motorcar Co. v. 
Skinner, 7$ So. 641, 16 AlaJ^p. 
448. 

Ky.—^Ford Motor Co. v. Alexander 
Motor Co., 2 S.W.2d MSI. 223 Ky. 
16. 

Mick—^Ripley v. Lucas, 256 N.W. 
366. 267 Mich. 682. 

Mo.—Meyer Milling Co. v. Baker, 
App., 10 S.W.2d 868, afflnned 43 
S.W.2d 794, 328 Mo. 1246. 

Tex—^Fort Worth Cavalry Club v. 
Sheppard, 83 S.W.2d 660, 666, 126 
Tex 389, citing Corpus Juris— 
Maddox Motor Co. v. Ford Motor 
Co., Com.App., 28 8.W.2d 833, af- 
finnlng Ford Motor Co. v. Maddox 
Motor COn CIv.App., 8 SW.2d 911— 
Gable v. Frlgidalre Corporation, 
ClvApp., 121 S.W.2d 456, 468, cit¬ 
ing Corpus Juib. 

18 C.J. p 606 note 92.* 

38 , Al a.—^McIntyre Lumber, etc., Co. 
Y. JadESon Lumber Go., 61 So. 767, 
165 Ala. 268, 138 Am.B.R. 66. 

18 C.J, p 606 note 94. 

38i. S.CL — Alderman v. Alderman, 
181 S.R 897, 178 S.a 9, 106 A.L.R 
102 . 

40. Ark.—Grayson-McLeod Lumber 
Co. V. Slack, 148 S.W. 681, 102 Ark. 
79. 

41. U.S.—Kohler v. Northern Elec¬ 
trical Mfg. Co, HI, 162 F. 876, 89 
aCA. 666. 

42 . U.S.—Kohler v. Northern Elec* I 

trlcal Mfg. Co., supra. | 

48, Fla.—Cadillac La Salle Co. of 
Palm Beach v. Claude Nolan, Inc., 
168 So. 883, 118 Fla. 250. 

Ey.—Louisville Tobacco Warehouse 


Ca V. Zeigler, 244 S.W. 899. 196 
Ky. 414. 

Me.—Wlnshlp v. Colbath. 121 A. 236, 
123 Me. 70. 

N.Y.—Missir v. American Oriental 
Ice Mfg. Co, 196 N.Y.S. 191, 201 
App.Div. 766—Randall v. Mlchelin 
Tire Co., 244 N.Y.S. 44, 137 Mlsc. 
670. 

Or.—Kelp Ore Remedies Corporation 
v. Brooten, 277 P. 716, 129 Or. 867. 
Tex—Houston, B. ft W, T. Ry. Ca v. 
Browder, Com.App., 283 S.W. 164, 
reversing, Civ.App, 265 S.W. 227. 
"Va.—Quick V. Southern Churchman 
Co, 199 S.E. 489. 

18 C.J. p 606 note 95. ^ 

Coatraot “void" ou default 
Provision that contract shall be¬ 
come null and “void” on one party’s 
default means “voidable" at favored 
party’s election.—Kelp Ore Remedies 
Corporatiop v. Brooten, 277 P. 716, 
129 Or. 867. 

"Just cause” or ”good oause” 

As used in contracts providing 
for termination of contract by either 
party for “Just cause" or "good 
cause," the quoted phrases are not 
synonymous 'with “legal cause." 
which exists Independently of the 
contract, but include causes outside 
of legal cause, which must be based 
on reasonable grounds, and there 
must he a fair and honest cause or 
reason, regulated by good faith on 
the part of the party exercising the 
power to terminate.:—Quick v. South¬ 
ern Churchman Co., Va., 199 SJBL 489. 

44 . Masa—R. H. White Ca v. Rem- 
Ick, 84 NJ]. 118, 198 Mass. 4L 

18 C.J. p 607 note 96. 

45. DeL—^Taylor v. Newcastle Conn- 
ty. 43 A. 612, 17 DeL 566. 

46. Ga.—CotteriU v. Hopkins, 178 S. 
E. 444. 180 Qa. 179. 

Or.—Kelp Ore Remedies Coiporatlco 
V. Brooten, 277 P. 716, 129 Or. 
867. 

12 C.J. p 807 note 98. 
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he has occasioned,*'^ but where a breach by one par¬ 
ty has not been taken advantag^e of, he may assert 
a subsequent breach by the other.** A suspension 
of work under a contract for a length of time pro¬ 
hibited by its terms, when rendered excusable by 
act of God, is not a breach of the contract, and the 
other party is not thereby justified in terminating 
it.*9 

A contract may be cancelled where the existence 
of a general state of war in other countries serious¬ 
ly aflFects it, under a provision allowing cancellation 
in case of a public calamity or casualty, or in case 
of war.®® 

Where a party has attempted to terminate a con¬ 
tract on a stated ground, it has been held that such 
action cannot afterward be justified on the ground 
that other, sufficient reasons therefor existed at the 
time.®,^ 

Unsatisfactory performance. When so provided 
by the contract, one party may terminate the con¬ 
tract in case performance by the other is unsatis- 
factory.®2 Such a provision is analogous to a pro¬ 
vision for performance by one party to the satis¬ 
faction of the other, considered in § 495 infra. 
The option to terminate the contract can only be 
exercised in good faith.®® Where a party to a con¬ 
tract is given an option to terminate a contract if 

47 . U.S.—King V. U. S., 87 CtCL 
428. . 

Md.—Bro-wn v. Basin Monumental 
' C!o., 56 A. 891, 98 Md. 1. 

4 & Or.—^Palne v. Meier & Pfank 
Co.. 29 F.2d 581, 633, 146 Or. 40, 
citing Ooxpns Xaxis-^dqullle Mill 
& Tug Co. v.' Robert Dollar Co., 

285 P. 244, 252, 132 Or. 453, citing 
Ootims Auds. 

IS CJ. p 607 note 1. 

49. Wash.—Asplund v. Mattson, 46 
P. 341, 15 Wash. 328. 

50^ ir.S.^In re Boston Opera Co., D. 

CMass^ 249 F. 269. 

51. U.S. — Brush-Swan Electric 
Light Co. v. Brash Electric Co., C. 

C.M'.Y., 41 F. 163, reversed on other 
{grounds 62 P. 87, 2 CC.A. 669. 

62. U.S.—Goltra v. Weeks, Mo., 46 
S.Ct 618, 271 TT.S. 636, 70 ’ L.Ed. 

■ 1074, affirming, C,C.A-, Weeks v; 

. Ooll^ 7 P.2d 888,- certiorari grant¬ 
ed Goltra-v. Weeks, 46 S.Ct 102, 

‘ 869 U.S. 645, 70 L.Bd. 404. 

18 OJ. p 607 note 6. 

CaJL—Van Demark v. California 
Borne Extension Ass'n, 186 P.' 666, 

.:;48:caiJi.pp.e86. 

Midh.^. R. Watkins Co^ v. Rich, 236 
. N;W. . 645. 846, 264 Mloh. 82, dtr 
r InS;48ospttf OCoxls. 

18 CJ. p 607 note 9. 

M CaL—Van Deinark v. California 


dissatisfied, he may exercise his option without any 
practical or utilitarian reason where the right in¬ 
volved is one which is submitted to his taste or 
fancies, feelings, or judgment,5* but when it is ap¬ 
parent that the question of satisfaction relates to 
the commercial value or quality of the subject mat¬ 
ter of the contract,, it must be shown that the dis¬ 
satisfaction is reasonable and well founded.®® Dis¬ 
satisfaction under such a contract may be predicated 
on delay in beginning performance as well as on 
matters occurring during performance.®® 

Building and construction contracts. The law 
recognizes as valid a provision in a building and 
•construction contract that the owner may, at his 
option or on certain contingencies, stop the fur¬ 
ther performance of the work withouf incurring any 
liability to the builder for damages;®'^ that the own¬ 
er may rescind' and annul the contract on the fail¬ 
ure of the contractor duly and properly to perform 
the work,®® or that the owner may annul the con¬ 
tract if the contractor is not doing the work to his 
satisfaction.®® So, also, a provision that, on the fail¬ 
ure of the builder, in the opinion of, the architect 
or engineef in charge of the work, to proceed with 
the work with proper speed and in a proper man^ 
ner, the owner may rescind and annul the contract 
is valid;®® and in the absence of fraud or bad faith 
on the part of the architect or engineer, his ded- 

ble to contractor for taking from 
contractor work of commercial haul¬ 
age.—^Northern Pac. Ry. Co. v. Two- 
hy Broa. Co., suplra. 

(2) In contractoVa action for lost 
profita because of alleged breach of 
contract to. construct drainage tun¬ 
nel to point- to be determined bona 
fide by Irrigation company, length 
of tunnel as extended by company 
after contractor'a dlsch^ge' was not 
conclusive in determining point at 
which company honestly -terminated 
tunnel—Molyneux .V. Twin Falls Ca¬ 
nal Co.. 86 P.2d 661, 64 Idaho 619, 94 
A.LJEI 1264: 

Ba U.S.—^Mundy v. Stevens, Pa., 61 
F. 77, 9 C.CJL 866. 

13 C,J. P 722 note 86. 

“Substantial vlolatl^’’ 

Provision for termination of con¬ 
tractor’s employment for “substan¬ 
tial violations!’ of any provision of 
contract refers to willful and Inten¬ 
tional noncompliance with plans or 
specifications. — Snyder v. School 
Dlst of City of Reading, 166 A. 876, 
311 Pa. 826. 

Bfti, Ind.—Harder V. Marlon County 
Comrs., 97 Ind. 466. 

6a Ky.—Hendersotf Bridge Co. v. 
O’Connor, 11 S.W. 18, 967, 88 Kyi 
808, 11 Ky.L. 146. 

9 C.J. p 722 note 87. 


Hoipe Extension Ass’n, 186 P. 866, 
48 Caljlpp. 686. 

Ill.—InternatloneJ Harvester Co. v. 

Boatman. 182 ULApp. 474. 

Me.—Wlnshlp v. Colbath, 121 A. 236, 
123 Me. 70. 

66. Cal.—^Van Demark y. California 
Home Extension Ass'n, 185 P. 866, 
48 CalApp. 685. 

13 CJ. p 807 note 8. 

56. Minn.—Magee v, Scott, etc., 
Lumber Co., 80 N.W. 781, 78 Mina. 
11 . 

57. Mo.—Burns v. Reis, 191 B.W. 
1096, 196 Mo.App. 694. 

9 C.J. p 722 note 84. 

Mbtlw 

Where construction contract gives 
one party right to stop work of oth¬ 
er, motive In so doing does not af¬ 
fect right to stop work.—Northern 
Pac, Ry. Co, v, Twohy Bros. Co., 
C-CA-Or., 95 r.2d 220. 

Oomplstion of work 
~ (1) Under contract providing for 
construction of branch line railway 
and regulrlng contractoc t6 do com¬ 
mercial hauling during construction 
of Une, provision authorising rail¬ 
road to stop work 'at any time did 
not authorise tt to continue work it¬ 
self, la Absence of any failure of 
contractor, as specified' In -the con¬ 
tract, and. railroad was therefore Ua- 
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sion on sucb question is, as a general rule, conclu¬ 
sive on the contractor;®^ but, as in other cases, 
where the decision' of questions is left to the archi¬ 
tect, his decision may be impeached for fraud or 
bad faith.®® 

Where the contract provides that the work must 
be done to the satisfaction of the owner, and gives 
him a right to rescind if it is not done so, he cannot 
withhold his satisfaction unreasonably, and arbitra¬ 
rily rescind the contract®® An option given to the 
owner to discontinue the contract if he should deem 
that it would prove unprofitable entitles him to the 
untrammeled exercise of his judgment so long as 
he acts in good faith and with reasonable basis for 
his belief.®^ When so provided in a contract with 
a subcontractor, the contractor, if the work is not 
progressing satisfactorily or is not being diligently 
prosecuted, may terminate the contract or employ 
others on the work,®® but the contractor is not re¬ 
quired to terminate the contract and he may elect 
to set oflf the damage caused by the subcontrac¬ 
tor’s default against the amount- owed.®® The pro¬ 
visions in a building contract authorizing the con¬ 
tractor to discontinue the work after the comple¬ 
tion of certain portions, on the failure of the own¬ 
er to pay the installments of the price then due, au¬ 
thorizes the contractor, earning an installment 
which is not paid, to discontinue the work and aban¬ 
don the contract.®^ Rules as to contacts between 
railroad companies and principal contractor apply 
to subcontract provision as to the right of the con¬ 


tractor to take advantage of the provisions to se¬ 
cure performance,®*^ which must be exercised fair¬ 
ly and in good faith,®® 

§ 400. -Conditions Precedent Generally 

Conditions precedent to the exercise of the right to 
terminate the contract must be complied with. 

The conditions imposed by the contract as pre¬ 
cedent to the exercise of the right to terminate, 
including the method by which termination is to be 
effected, must be complied with,"^® and the grounds 
for termination must have accrued.'^i An independ¬ 
ent covenant need not be performed as a condition 
precedent to the exercise of the righL*^® 

Building and construction contracts. In order 
that an owner may rescind and annul the contract 
under provisions therefor he must comply with the 
requirements of the contract as to the exercise of 
such rightThus, where the contract so provides, 
he must procure the required certificate of tie archi¬ 
tect or engineer as to the default of the builder,'^® 
unless there is a sufficient reason for the nonper¬ 
formance of such condition, or its performance is 
waived."^® 

§ 401. -Restoration of Status Quo 

Unless provided otherwise, the status quo of the par¬ 
ties need not be restored on the termination of the 
contract. 

Unless the contract so provides, the status quo of 
the parties need not be restored on its termination.^® 


ei., tr.S.—Wenzel & Henoch Const 
Co. V. Metropolitan Water Diet, D. 
aCal., 18 F.Supp. file. 819, citing 
Corpu JnxlB. 

9 CJ. P 723 note 38. 

68. n.S.—Wenzel & Henoch Const. 
Co. V. Metropolitan Water Dlst, 
supra. 

S3. Ind.—Hoyle v. Stellwagen. 63 N. 

B. 780, 28 Ind.App. fiSl. 

9 C.J. p 726 note 64. 

SA Mo.—Bums V. Reis, 191 S.W. 

1096, 196 MoJ).pp. 694. 

65. U.S.—Owen v. Giles, S.D., 157 
F. 825. 86 C.C.A. 189. 

9 OJ. P 911 note 16. 

VeossaUy for mmuA 
A hulldlng contract, entitling the 
contractor, on the subcontractor’s 
breach, to rescind and use the tools 

- and materials of such subcontractor. 

' does not Justify the contractor In or-! 
dering the subcontmetor to cease' 
"Work and using tools and materials, 

- in the absence of breach by the sub¬ 
contractor.—^Israel v. Luke A. Burke 
ft Sons CO;. 161 N.T.S. 812. 

. at HL—Crittall Mfg. Co. v. Jacob¬ 
son Bros. Co., App., 18 H.K2d 12L 
67. Iowa. —' BchilUnger v. • Bosch- 


[ Ryan Grain Co, 122 N.W. 961, 145 
Iowa 760, modifying 116 N.W. 132. 
9 C.J. p 726 note 74. 

68. Mo.—^Maloney v. Malcomb, 31 
Mo. 45. 

9 C.J. p 911 note 20. 

SSL N.J.—McAndrewa V. Tippett, 39 
N.J.Law 105. 

70. Cal—Morganthaler v. Hrleg, 281 
P. 692, 101 CalApp. 436. 

Ill-Weber v. American Posting 
Service, 197 IlLApp. 600. 

Mich.—Ripley v. Lucas, 266 N.W. 
366. 267 Mich. 682. 

Mo.-^Leon v. Bamsdall Zinc Co., 274 
S.W. 699, 309 Mo. 276, reversing, 
App., 247 S.W. 1018. 

Pa.—Wright V. Bristol Patent Leath¬ 
er Co, 101 A- 844, 267 Pa. 662— 
Central Guarantee Co. v. Union 
Nat Bank, 92 Pa.Super. 70. 

Tex—Southwn Mortgage Co. v. Mc¬ 
Gregor, ClvJ^p., 279 S.W. 880. af¬ 
firmed, ConuApp., 286 S.W. 1086. 

18 GJ. P 607 note 18. 

SnbftltntloiL by count of xasthod of 
xfvooatioa 

Court cannot alter' or amend con¬ 
tract by substituting different meth¬ 
od of revocation than that stipulated 
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I therein.—Ripley v. Lucas, 266 N.W. 
366, 267 Mich.' 682. 

71. Ala. — Montgomery Enterprises 
y. Empire Theater Co., 86 So. 880, 
204 Ala. 666, 19 A.L.R. 987—Al- 
j cazar Amusement Co. v. Mudd & 
I Colley Amusement Co., 86 So. 209, 
204 Ala. 509. 
j 18 C.J. p 607 note 14. 

I 78. N.T.—^Motion Picture Trade Bl- 
rectory Co. v. Wallace, 186 N.T.S. 
80, affirmed 188 N.T.S. 937, 197 
App-Bly. 938. 

73. N.J.—Sullivan v. Moffatt. 66 A. 
804, 70 N.J.Law 41. 

9 C.J. p 727 note 86. 

74. Ga.—Savannah Lighting Cb. v. 
Fidelity ft Deposit Co. of Mary¬ 
land. 96 S.E. IIS, 21 Ga.App. 758. 

N.T.—General Supply ft Construc¬ 
tion Co. V. Goelet, 148 N.H. 778, 
241 N.T. 28, modifying 202 N.T.S. 
721, 207 App.DIy. 646, motion 

granted 150 N.E. 582, 241 N.T. 607. 
9 C.J. p 727. note 86. 

7B. Ind.—White v.* Mitchell, 66 N. 

E. 1061. 30 IneLApp. 342. 

78. N.T.—Bean v. Trust Co. of 
America, 120 N.TJ3. 728, 186 Appw 
DIt. 68. . 
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§ 402. -Notice 

A clear and uneqljivocal notice, timely given, and In 
the form preecribed by the contract, Is essential to the 
exercise of an option to terminate the contract. 

Notice of termination is essential to the exerdse 
of an option to terminate a contract.^^ A party 
in default under the contract cannot claim the right 
to a notice dependent on performance on his part^* 

Sufficiency. Notice to terminate a contract un¬ 
der a provision therein must be reasonable,^** dear 
and unequivocal,*® and in accordance with the terms 


of the contract*! If no form of notice is prescrib¬ 
ed, the form is immaterial if the notice is positive 
and unequivocal.** Notice of an option to termi¬ 
nate must be given promptly or within a reasonable 
time.** If a time is stipulated, the notice must be 
given at that time;*^ it is premature when given 
before the conditions prescribed by the contract 
exist.** A provision as to the giving of notice as 
precedent to the termination of the contract should 
be liberally construed, the true intent and purpose 
of the parties and the ordinary rules of trade being 
kept in mind.** A notice of intention to terminate 


77. Ga.—Georgia R, etc., Oo. v. 
TTana, 66 S.E. SIS, 127 Ga. 187. 119 
Am.S.R S27, 9 Ann.Cas. 677. 

Ind.—^Indianapolis v. Bly, 89 Ind. 
873. 

13 C.J. p 607 note 15. 

Contlnning oontraot 
Where course of dealing between 
brother and sister relative to care 
by sister of ^ed and Invalid moth¬ 
er carried strong Implication that 
both parties understood that origin¬ 
al contract waa continued In force, 
the sister was entitled to notice of 
a change of relations between her¬ 
self and the brother and could pre¬ 
sume that her contract; with the 
brother continued on the same terms 
as before. In absence of notice that 
her share would be cut off under the 
contract—Lawrence v. Stewart, Vt, 
196 A. 760. 

78. Tex.—Basse v. Allen, 48 Tex. 
481. 

79. Mo.—Meyer Milling Co. v. Ba¬ 
ker, App., 10 S.W.2d 668, afSlrmed 
43 S.W.2d 794, 828 Mo. 1246. 

AttentloiL of adverse party 
Although the specific manner Iq 
which notice shaJl be given Is not 
fixed by the contract a notice to be 
sufficient -must be such as will come 
to the adverse party's attention.— 
DeGellert v. Poole, 2 N.T.S. 651. 

80l U.S.-rStu^-Chronlcle Pub. Co. v. 
United Press Assoc., Mo., 204 F. 
217, 122 aCJL 489. 

Mass.—R H. White Co. v. Remlck, 
84 KB. 118, 19^ Mass. 41. 

18 C.J, P 607 note 19. 

Demand for return of o on slderafelon 
One who has an option to termi¬ 
nate the contract and demand the re¬ 
turn of his consideration does not 
exercise his option to terminate by 
merely demanding a return of his 
consideration after the other party 
refuses performance.—^Zanone v. 
Tashglan. 21 S.W.2d 826, 281 Ky. 
464. 

SQL Ala.—Birmingham News Co. v. 
McConnell, 141 So. 678, 225 Ala. 
SO. 

CbL—B lade V. City of Santa Monica, 
56 P.2d 266, 18. CaUpp.2d 4. 
KJ.—Data v. Union HIU Hudson 


Corporation, 176 A. 182, 12 N.J. 
Mlsc. 807, affirmed 178 A. 737, 115 
N.J.Law 246. 

Pa.—Doll V. Ryder, 178 A. 320, 118 
Pa.Super. 7. 

Tex—^Barron G. Collier, Inc., of Tex¬ 
as V. Davldson-Levlne, dvApp., 
294 S.W. 228. 

Beglstned mall 

Advertising contract, providing for 
cancellation by registered mail, could 
not be canceled by a letter sent 
through the ordinary course of the 
malL—Phillipa v. Hastens, 188 N. 
T.S. 121. 

n^otloe hdUL snilloleiLt 

Kan.—Bmerson-Brantlngham Co. v. 

Lyons, 172 P. 618, 102 Kan. 788. 
N.T.—Midtown Contracting Co. v. 

Ooldstlcker, 160 N.T.S. 809. 

Tex—Southern Mortgage Co. v. Mc¬ 
Gregor, ClvApp., 279 S.W. 860, af¬ 
firmed, ComA.pp., 286 B.W. 1086. 

82, Pa.—School Dlst. of City of 
Harrisburg v. Eureka Casualty 
Co., 169 A. 771, 813 Pa. 342. 
Deolaratton of inteatloa to modify 
Where contract provides that ei¬ 
ther party may terminate it on no¬ 
tice, one party's declaration of Inten¬ 
tion to modify contract constitutes 
declaration of option to terminate. 
—^L. G. Balfour Co. v. Brown, Tex 
av.App., 110 S.W.2d 104. 

SSL Ala.—Capital Fertilizer Co. v. 
Ashcraft-WUkinson Co., 79 So. 484, 
202 Ala. 92. 

Mo.—^Meyer Milling Co. v. Baker, 
App., 10 S.W.2d 668, affirmed 48 S. 
W.2d 794, 828 Mo. 1246. 

Pa.—^Palen v. International Lumber 
db Development Co., 100 A. 829, 266 
Pa. 368. 

Option to osnoti at end of year 

Where book subsorlptlon contract 
provided option In subscriber of can¬ 
celing at end of first year, notice of 
deotlon to cancel on January 11th of 
second year was held within reason¬ 
able time, and effective to cancel 
contract—Central Guarantee Co. v. 
National Bank of Tacoma, 241 P. 
286, 187 Wash. 24, 46 A.L.R 721. 

84h Ark.-Motion Picture Advertis¬ 
ing Service Co. v. Cannon, 67 S.W. 
2d 1048, 186 Ark. 1107. 

Kan.—Fr^ Mosher Grain v. Kansas 

892 


Co-op. Wheat Marketing Ass’n, 16 
P.2d 421, 426, 186 Kan. 269, citing 
OoTpns Jails. 

Minn.—Sitterley v. Gray Co., 272 N. 

W. 887, 199 Minn. 476. 

Pa.—Central Guarantee Co. v. Un¬ 
ion Nat Bank, 92 PaSuper. 70. 
S.D.—Standard Pub. Corporation v. 
Mitchell Pub. Co.. 241 N.W. 620, 
59 8.D. 552. ' 

Tex—^Farmers’ & Mechanics' Nat 
Bank v. Central Guaranty Co., dv. 
App., 241 S.W. 600. 

13 aj. p 607 note 17. 

Canoellatloii effeotlvs from date of 
letter 

Where oontract contained provl- 
slon for cancellation by 'ffive days' 
written notice," a notice of cancella¬ 
tion, to become effective "within five 
days" from “the date of this letter," 
was held an Insufficient compliance 
with terms of the contract to effect 
a cancellation, since the five 
notice of cancellation of contract, In 
accordance with requirement con¬ 
tained In it, begins to nm as of date 
of receipt of letter containing such 
notice rather than as of date of Its 
mailing.—Oldfield v. Chevrolet Mo¬ 
tor Co. of Nebraska, 199 N.W. 161, 
198 Iowa 20, 36 A.L.R 889. 

Notios pxloi to date of oaaoeUatlon 
Notice of cancellation given prior 
to date of cancellation was held suf¬ 
ficient under contract providing for 
cancellation at end of three months. 
—^Morganthaler v. Krleg, 281 F. 692, 
101 CaLApp. 436. 

Time fixed ‘‘at end of flist year‘’ 

The word “at" In fixing time for 
canceling contract may mean “after," 
and a contract for five years' sub¬ 
scription to directory, subject to 
cancellation at end of first year, was 
held subject to be canceled three 
months later by paying for second 
year's directory.—Central Guarantee 
Co. V. Fourth & Central Trust Co., 
244 ni.App. 61. 

^ U.S.—Golden Cycle Min. Co. v. 
Rapson Coal Min. Co., Colo., 188 F. 
179, 112 C.C.A. 95. 

IS C.J. p 607 note 18. 

86L U.S.—Berliner Gramophone Co. 

y. Seaman, GON.T;, U1 F. 679. 

18 aJ. p 607 note 21. 
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a contract terminable at will is not effective where 
the party sending the notice continues to act under 
the contract.*^ 

Waiver, Notice,88 or notice in writing,88 as re¬ 
quired by the contract, or any informalities or de¬ 
fects in the notice,^® may be waived. A party who 
has by his own act prevented literal compliance 
with the terms of the contract cannot insist there¬ 
on.®^ 

Building and construction contracts. The exer¬ 
cise of a right to rescind a building contract must 
be signified in an unqualified manner,88 with prop¬ 
er notice to the party to be affected thereby,®^ and 
■ within a reasonable time,8^ or, at all events, not aft¬ 
er the other party has gone to expense in the belief 
that the right of rescission has not been exercised.85 
Defects in the notice may be waived.®® Where a 
contract contains distinct provisions, under one of 
which the owner may furnish labor and materials 
after the architect has certified to the builder’s de¬ 
fault and the builder has notice of the ovraeris in¬ 
tention, and under the other of which the owner 
may terminate the contract on the architect’s certifi¬ 
cate that the default of the builder is sufficient to 


justify such action, it has been held that the owner 
may terminate the contract under the latter provi¬ 
sion without giving the notice required by the for¬ 
mer,87 although there is also authority to the con- 
trary.88 

I 403. - Partial Termination 

In the absence of an express provision therefor, a 
contract cannot be partially abrogated under a provision 
for Its termination. 

It would seem that, in the absence of an express 
provision therefor, a contract cannot be partially 
abrogated under a provision for its termination; 
hence, the party who elects to terminate cannot 
thereafter assert the contract for some purposes, 
while regarding it as at an end for others.®® 

§ 404 , -Operation and Effect 

The exercise of an option to terminate prevents lia¬ 
bility for further transactions but does not affect obliga¬ 
tions which have already accrued. 

Where under the contract a party may terminate 
it at his option, he is not liable after termination for 
further transactions thereunder,^ but obligations 


87 . N.T.—Cammack v. J. B. Slat¬ 
tery & Bro.. 148 N.B. 781, 241 N.T. 
S9, modifying 205 N.T.S. 294, 209 
A])p.Diy. 877. 

Sepudiatloii of aotloe 
Where decedent directed his attor¬ 
ney to serve a notice of election to 
terminate contract with defendant 
to care for decedent, hut before no¬ 
tice was served decedent became 111, 
and stated that he did not wish his 
money back, and was cared for by 
defendant until his death, such no¬ 
tice did not terminate the contract 
—Heman v. Our Lady's Home^ 162 
P. 901. 32 Cal.App. 818. 

BO. N.T.—Gallo V. New York, 44 N. 

T.S. 143, 15 App.Div. 61. 

Or.—^Kemmerer v. Title & Trust Co,, 
176 P. 865, 868, 90 Or. 137, citing 
Ootpus Juls. 

88l TT.S.—Kohler v. Northern Bleor 
Meal Mfg. Co., BL, 162 F. 876, 89 
aCA. 666. 

Ind.—Arbaugh v, Shockney, 71 N.B. 

282, 72 N.B. 668, 84 IndApp. 268. 
ActiOA for UviUatad damages 
Provision for notice by registered 
mall of cancellation of advertising 
contract was held waived by bring¬ 
ing of action for liquidated damages 
provided for In case of cancellation. 
—Retailer's Service Bureau v. Smith, 
168 8.11 649. 166 S.C. 238. 

Sotlee in writinff not waived 
Tex.—Barron G. Collier. Inc., of Tex¬ 
as V. Davldson-Levlne, ClvJlpp-, 
294 S.W. 228. 


9a Ry.—Dickinson v. Gray, 8 S.W. 

876, 9 S.W. 281, 10 Ky-L. 292. 

N.T.—Mason v. United Press, 88 N. 

T.S. 99, 94 App-DIv. 617. 

91. Fla.-Realty Securities Corpo¬ 
ration V. Johnson, 111 So. 532. 536, 
93 Fla. 46. quoting Oozpu Jnxls. 
13 C.J. p 608 note 26. 

98. CaL—^American Type Founders' 
Co. V. Packer, 62 P. 744, 180 Cal. 
469. 

^ev.—Schuler v. Golden, 142 F. 221, 
37 Ney. 281. 

93. Md.—Baltimore, etc., R. Co. v. 

Stewart 29 A. 964, 79 Md. 487. 

9 C.J. p 727 note 80, p .728 note 87. 
Approval of archtteet 
Although a contract for building 
construction required notice of ter¬ 
mination of the contract to subcon¬ 
tractor to be approved by the archi¬ 
tect yet If the contract provided for 
no architect such approval was not 
essential to validate the notice.— 
Cohen v. Prank J. Felgenhauer Co., 
162 N.Y.S. 806. 

94 Ey.—Henderson Bridge Co. v. 
O'Connor, 11 S.W. 18, 967, 88 Ky. 
808, 11 Ky.L. 146. 

Tex.— Llnch v. Paris Lumber, etc., 
Bl. Co., 16 S.W. 208, 80 Tex. 28. 

9 C.J. P 727 note 81. 

95. NJ.—Sun Dredging, etc., Co. v. 
Ottens, 87 A. 1008, 84 NJ.Law 740. 

94 Ky.—Dickinson v. Gray, 8 S.W. 

876, 9 S.W. 281, 10 Ky-L. 292. 

9 C.J. p 728 note 89 i;b]. 

97. N.T.—Midtown Contracting go. 
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V. Goldsticker, 150 N.Y.S. 809, 166 
App.Div. 264. 

9& Tex.—McClellan v. McLemore, 
Civ.App., 70 S.W. 224. 

99k U.S.—Sharp v. Behr, C.C.Fa., 136 
F. 795. 

18 C.J. P 608 note 28. 

1, U.S.—Huber Hoge, Inc., v. Smith 
& Wesson, aCLAMass., 32 F.2d 
699, certiorari- denied 50 S.Ct 36, 
280 U.S. 586, 74 UBd. 686. 

Cal.—Randolph v. Lindsay, 112 P. 
800, 168 Cal. 727. 

Ky—Ford Motor Co. v. Alexander 
Motor Co., 2 S.W.2d 1081, 228 Ky. 
16—Louisville Tobacco Warehouse 
Co. V. Zclgler, 244 S.W. 899, 196 
Ky. 414. 

Pa.—^Huselton v. Eddie Bald Motor 
Car Go., 81 Fa.Super. 626. 

Tex.—Rigsby v. Boone County State 
Bank of Lebanon, Ind., ClvJlpp., 
241 S.W. 207. 

Bnildiiig and oonitmotlon eontxaofe 
Where the owner of a building 
tiected to terminate the building 
contract In accordance with the 
terms th^of for delay of the con¬ 
tractor In completing the building on 
t<Tna the contractor was discharged 
from farther responsibility for the 
conduct of the work.—Valente v. 
Chieppo, 117 A. 801, 97 Conn. 719. 
Sqpaxats papers 

Exercise of right of cancellation 
terminates contract as to all of sep¬ 
arate papers by which agreement is 
evidenced.—Ford Motor Co. v, Alex- 
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which have already accrued are not affected.^ Stip¬ 
ulations in the contract as to the rights of the par¬ 
ties on termination will ordinarily be enforced ac¬ 
cording to their terms but a provision in a con¬ 
tract that a partial payment made thereon shall be 
returned in a certain contingency does not preclude 
its recovery by the party making it on the happen¬ 
ing of another contingency not provided for which 
prevents performance of the contract by the other 
party.4 

Where one without Justifiable cause repudiates, 
cancels, or abandons the contract, the other party is 
no longer liable thereunder,5 and he may recover 
what is due him under the contract,® but he may 
not increase the damages by continued perform- 
ance.7 

§ 405. -Waiver of Provision 

A party entitled to terminate a contract under its 
own terms may waive the right to do so. 

As in the case of other stipulations in a contract 
for his benefit, a party entitled to terminate a con¬ 
tract under its own terms may waive the right so 
to do,® even though notice of intention to terminate 
has been ^ven.® However, a provision in a con¬ 
tract for cancellation may be resorted to after a 
continuing breach, although at first the party enti¬ 
tled to cancel chooses to regard the contract as sub¬ 
sisting,^® A termination of a contract is not waiv¬ 
ed by the acceptance thereafter of sums due at the 
time of termination,nor by payment for services 
subsequently rendered where the discontinuance of 

aader Motor Co,, 2 S.W.2d 1031, 223 
Ky. 16, 

2. N.J.—Hooper v, WilUam P, Lay- 
♦tiawi & Sens Co., 199 A. 61. 123 N. 

J.E4. 696. 

N.C.T-Southem Inv. Co. v. Postal 
Telegraph Cable Co., 72 S,H. 361, 

166 N.Q. 259. 

18 C.J. p 608 note 81. 
a. Mo.—Coleman v. Ford Motor Co., 

198 S.W. 866, 196 MoJ^pp. 664. 

18 C.J. p 608 note 82, 

4, U.S.-—Seibel v. Purchase, C.C.IN'. 

J.. 134 P. 484. 

& Masa—Hartford Accident & In¬ 
demnity Co. V. Casassa, 16 N.Bl2d 
. «60. 

N.T.—Realty Advertising ft Supply 
Co. V. Hickson, 171 N.T.S. 466, 184 
; AppJWv. 168. . 

2. N.C.—'La Salle Extension TJhU 
' viSrsity v. Ogbum, 98 S.E. 986, 174 
'2^.6. 427, Ann.Cas.l918C 887. 

V; ^, Omp.—Le.e Lash Co. y. Toledo 
. 168 N.E. 16, 26 Ohio 

' 826, 

& iSJj-iL TanenbaUm Bon ft'Co. v.J 


the contract is dearly afiinned.1^ 

Building and construction contrdcts. The-owner 
may waive his reserved right to rescind and annul 
a building or construction contract,^® as where aft¬ 
er the cause .for termination he fails to dedare a 
termination of the contract and acquiesces in the 
continuance of the work,^^ or where, on the failure 
of the .contractor to proceed with the speed required 
to complete the work within the required time, the 
owner acquiesces in the continuance of the work 
after the spedfied time.^® 

§ 406. Provisions for Forfeiture 

The deciaration of a forfeiture in accordance with a 
stipulation in a contract Is an assertion of a right growing 
o'irt of the contract, and the contract Is extinguished 
eimliarly to the manner in which It is extinguished by 
performance. 

The declaration of a forfeiture for the breach of 
a condition of a contract, in accordance with a 
stipulation therein, is to be distinguished from a re- 
sdssion of the contract in that it is an assertion of 
a right growing out of it It puts an end to the 
contract and extinguishes it in accordance to its 
terms rimilarly to the manner in which it is ex¬ 
tinguished by performance.!® 

§ 407. -Validity and Accrual of Right 

Forfeitures are not favored and will not be enforced 
unless the right clearly appears to have arisen and the 
party seeking forfeiture Is not Mmself In default. 

Forfeitures are not favored either in law or in 
equity,and before a forfeiture will be enforced 

builder is notified to go on and com¬ 
plete the work is for the benefit of 
the owner who may waive it—^Bink¬ 
ley V. Grafton Hall, 76 N.W. 1098, 
101 Wls. 69. 

16. Colo.—^Mclntlre v. Barnes, 4 
• Colo. 286. 

’Ey.—Henderson Bridge Co. v. O’Con¬ 
nor, 11 S.W. 18, 967. 88 Ky. 308, 
11 Ky.L. 146. 

Vt—^Poster' V. Worthington, '4 A. 666, 
68 Vt 66. 

. 18 . CaL—Winter v. Kltto, 279 P. 

1024, 100 CaLApp. 302. 

Iowa.—^Dunkelbarger v. Jiadd. 212 H. 
W. 726, 729, 204 Iowa 1208, citing 
Ooxpns Juxla. 

Or.—Anderson v. Morse, 222 F. 1088. 
1089, 110 Or. 89, citing Ooipiis 
rlB—Kemmerer v. Title & Trust 
CO., 175 P. 866, 867, 90 Oi*. 187, cit¬ 
ing Oorpos Jrnzls. 

17. XT.S.—In re Hlchlgan-Ohlo 
Building Corporation, (!lC.A.ilL, 97 
F.2d 846—^Forbes v. New EIngland 
Mut Life Ins.. Co., C.O.AJH.B.. 92 
F.2d 806—ConsompTs Power Co. v. 
Krause,,aeA-Mlch.. 89 F,2d 666, 
certiorari denied 6ft S.Ct 19, 


Oxford Dye Works, 168 A. 601, 107 
N.J.Law 386. 

18 C.J. p 608 note 86.. 

9. Cat—Heman v. Our Lady’s 
Homa 162 P. 901, 32 CaLApp. 818. 
13 C.J. p 608 note 86. 
la Wash.—Bishop v. T. Ryan 

Const Co., 180 P. 126, 106 Wash. 
254. 

18 C.J. p 608 note 87. 

'll. N.T.—Weber v. Mapes, 90 N.T. 

a 226. 98 App.Div. 166. 

18. CaL—^Morganthaler v. Krieg, 281 
P. 692, 101 CaLApp. 436. 

13. N.T.—Fallon v. Lawler, 6 N.B. 
892, 102 N.T. 223—Taylor v. New 
York, 88 N.T. 826—Smith v. Com, 
28 N.T.S. 826, 8 Misc. 645. 

14. U.S.—Rosser v. XJ. S., 46 CtCL 
192. 

La.—Carland v. New Orleans> 13 La. 
Ann. 43. , 

Tex.—^Linch v. Paris Lumber, etc., 
EL Co.. 16 aw. 208, 80 Tex. 28. 
PtWUlca for notmoatton to oontiniu 
A i)rovlsIon >t3iat work, under , the 
contract shall be terminated on its 
I arriving at a certain stage unless the 



17 C.J.S. 


CONTRACTS 


§407 


TJ.S. 698, 82 L.Bd. 689—Pidellty- 
Phenix Fire Ins. Co. of New York 
V. Benedict Coal Corporation, C.C. 
A-Va., 64 P.2d 847, certiorari de¬ 
ni^ 68 S.a. 796, 289 U.S. 762, 77 
1606—^In re Baum & Rubin, 
D.C.Tex., 27 F.2d 191, reversed on 
other grounds Jandrew v. Bouche, 

C. C1A., 29 F.2d 346—Columbian 

Nat. Life Ins. Co. v. Morey, C.CLA. 
Me., 26 F.2d 680—In re Bhrhardt, 

D. C.Pa„ 19 F.2d 406—^Haseltine Re¬ 
search Corporation v. Freed-Biae- 
mann Radio Corporation, D.C.N.Y., 
3 F.2d 172—Cohen v. Globe Indem¬ 
nity Co., D.C.Pa., 22 F.Supp. 663— 
Western Powder Mfg. Co. v. Inter¬ 
state Coal Co., D.CIIL, 18 F.Supp. 
77. 

Ala.—Dean v. Coosa County Lumber 
Co, 167 So. 666, 282 Ala. 177—Cir- 
lot V. Stevens, 182 So. 163, 222 Ala. 
271—Phillips. V. SIpsoy Coal Min¬ 
ing Co., 118, So. 518, 218 Ala. 296— 
Gatewood v. Hughes. 108 So. 562, 
214 Ala. 674. 

Ark.—Continental Life Ins. Co. v. 
Gray, 64 S.W.2d 664, 188 Ark. 65— 
Hall Bros. v. Moore & McFerrin, 
219 S.W. 328, 142 Ark. 639. 

Cal^Laffoon v. Collins, 800 P. 808, 
212 CaL '760—Redd v. Qarford Mo¬ 
tor Truck Co., 270 P. 447, 206 Cal, 
246—Bank of OrovUle v. Minneso¬ 
ta Fire Ins. Co., 28 P.2d 88, 132 
CaLApp. 610—Smith v. Herron, 18 
P.2d 1002, 129 CaLApp. 479—Lowe 
V. Copeland, 18 P.2d 622, 126 Cal, 
App. 815—Hansen v. Geldberg, 9 
P.2d 889, 121 CaLApp. 746—Miller 
V. Modem Motor Co. of Glendale, 
290 P. 122, 107 Cal.App. 88—Miller 
V. Reldy, 260 P. 858, 85 CaLApp. 
767—Mlchaelian v. Elba Land Co., 
246 P. 476, 76 CaLApp. 641—Haser- 
ot V. Heller, 228 P. 388, 67 CaL 
App. 669—Collins v. Eksoozlan, 214 
P. 670. 61 Cal.App. 184. 

Colo.—Reliance Life Ins. Co. v. Wol- 
verton, 296 P. 798, 88 Colo. 863. 

Fla.—Rader v. Prather, 130 So. 15, 
100 Fla. 691—^Baker v. CliiEord- 
Mathew Inv. Co., 128 So. 827, 99 
Fla. 1229—^Malone v. Meres, 109 So. 
677, 91 Fla. 709. 

Ga.—HewOU v. Atlanta Police BeUef 
Ass'n, 192 S.B. '828, '184 Ga. 702— 
Turner v. Chambers, 127 S.B. 610, 
160 Ga.' 98. 

Idaho.—Glffen v. Faulkner, 294 P. 
621, 60 Idaho 190. . 

m.—Kennedy y. NeU, 166 N.E. 148, 
888 ni. 629—Frankenfleld v. Ross, 
169 N.B. 819, 828 HL. 487—Coons 
T. Home Life Ins. Ca of New 
York, 9 N.B.2d 419, 291 HLApp. 
818—Great Northern Life Ins. Co. 
Y, Federal Life Ins. Co., 260 HL 
App. 869—United Blectiio Coal 
Coa V. Keef« Coal Go. of Illinois, 
249 IlLApp. 222—Vsaoh v. AUen 
Automobile Co., 210 HLApp. 199. 
See Purple v. Rothschild & Co., 207 
HLApp. 8'OS. 

Ind.-^lt V. Hlcka 179 NJL 885, 97 
lnd.App^ 177. '' ( . 


Iowa.—McCoy v. New Yoric Life Ins. 

Co., 268 N.W. 820. 219 lowa 614. 
Ky.—Yorkshire Ins. Co. v. Kirtley, 
47 S.w.2d 922, 243 Ky. 162—Trus¬ 
tees of Lone Oak Graded School 
Diet V. Gentry, 295 S.W. 1063, 220 
Ky. 703—Conley v. Wheeler-Wat¬ 
kins Oil & Gas Co., 288 S.W. 350, 
216 Ky. 494—Niagara Ins. Co. of 
New York v. Jeffrey, 286 S.W. 846. 
215 Ky. 644—^Ashurst v. Roberts, 
266 S.W. 628, 200 Ky. 756—Hogg v. 
Forsythe, 248 S.W. 1008, 198 Ky. 
462. 

La.—^Wilson v. Sovereign Camp, W. 
O. W.. 154 So. 28, 179 La. 372— 
Moore v. Louisiana Fire Ins. Co. of 
Baton Rouge, 148 So. 904, 177 La. 
646. 

Md.—U, S. Fire Ina Co. v. Merrick, 
190 A. 335. 

Masa—Judkins y. Charette, 151 N.B. 

81. 265 Mass. 76. 45 A.L.R. L 
Mich.—^Hersay Gravel Co. v. Crescent 
Gravel Co., 246 N.W. 194, 261 Mich. 
488—Smith v. Independent Order 
of Poreatera 222 N.W. 166, 246 
Mich. 128—^Bonham v. Northwest¬ 
ern Nat. Ina Co., 202 N.W. 995, 
230 Mich. 349—^Anlba v. Burleson 
Sanitarium, 200 N.W. 984. 229 

Mich. 118—Elbom v. Pavsner, 196 
N.W. 442, 228 Mich. 213—Zadiglan 
V. Gard, 193 N.W. 788,’ 228 Mich. 
147. 

Miss.—Stonewall Life Ins. Co. y. 
Cooke. 144 So, 217, 165 Misa 619 
—National Life Ins. Co. of Wash¬ 
ington, D. C., V. Sparrow, 118 So. 
196. 151 Misa 387. 

Mo.—^McLain y. Atlas Assur. Co., 
Limited, of London, England, App., 
67 S.W.2d 849—Allen v. Meredith, 
App., 32 S.W.2d 103—Hoppock v. 
Gainea App., 284 S.W. 191—Shane- 
harg V. National Acc. Soa, App., 
263 S.W. 612—Veasman y. Lois 
Mutual Aid Ass'a 262 S.W. 892, 
214 MoA.pp. 662. 

Mont—Hufflne y. Lincoln, 287 P. 629, 
87 Mont. 267. 

N.J.^mith V. Carty, 199 A. 12, 120 
N.J.Law 835, affirming 188 A. 455. 
16 N.J.Misa 143—Sparks v. Lor- 
entowicz* 146 A. 667, 106 NJT.Eq. 
18, affirmed axul modified 160 A. 
361, 106 N.J.E<1. 178. 

N.M.—Martin y. New York Life Ins. 
Co., 284 P. 678, 80 N.M. 400, 40 A. 
L.R 406. 

N.Y.—Savery v. Commercial Ttavel- 
ers' Mut Accident Ass'n of Amer¬ 
ica 268 N.T.S. 118, 288 AppJJiy. 
1, reversing 258 N.Y.S. 727, 144 
Misc. 448—Paul Pleating & Stitch¬ 
ing Co. V, Levina 242 N.Y.S. 729, 
187 Misa 82. 

N.C.—^Knowles v. Wallace, 188 S.E. 
196, 210 N.C. 603—Hill v. Philadel¬ 
phia Life Ins. Co., 156 S.E. 518, 
200 N.C. 115—Roei^ Mount Sav¬ 
ings & Trust Co. V. .ffltna Life 
Ina Co., 164 S.D. 748, 199 N.a 465 
—Wooten y. Bell, 146 S.E. .705, 196 
NjC. 664. 
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Ohio.—Bevard v. Drucker, 182 N.E, 
699, 43 Ohio App. 394-^ould y. 
Hyatt App., 164 N.E. 173. 

Okl.—^Anson v. Anson, 86 P.2d 916, 
919, 169 Okl. 309, citing Ciozpiut 
Joxls—R. T. Stuart & Co. v. Gra¬ 
ham, 246 P. 608, 117 Okl. 117— 
Freeland v. Dolen, 203 P. 182, 84 
Okl. 286—Kershaw v. Hurtt 168 
P. 202, 66 Okl. 117. 

Or.—^Paine v, Meier & Frank Co., 29 
F.2d 531, denying rehearing 27 P. 
2d 315, 146 Or. 40—Commercial 
Securities v. HalL 16 P.2d 483, 140 
Or. 644—^Bank of California Nat 
Ass'n v. Bishop. 300 P. 1028, 137 
Or. 33—MIlton-Freewater &. Hud¬ 
son Bay Irr. Co. v. Skeen, 247 P. 
766, 118 Or. 487—In re Denning’s 
Estate. 229 P. 912, 112 Or. 621. 

Pa.—Shaw V. New Amsterdam Cas¬ 
ualty Co.. 164 A. 916, 310 Pa. 213— 
Artzerounlan v. Demetrlades, 120 
A. 142, 276 Pa. 303—Corrigan v." 
Home Life Ins. Co. of America, 183 
A. 125, 120 Pa-Super. 476—Gray- 
boyes v. Kapner, 176 A. 40, 116 Pa. 
Super. 44—Leisenring y. Harrison, 
168 A, 681, 104 Pa.Super. 879— 
Fayer y. J. L. Hessey Company, 
29 Pa-DIst. 1, 

S.C.—Harvey v. Jefferson Standard 
Life Ins. Co.. 164 S.B. 6, 166 S.a 
427—Lane v. New York Life Ins. 
Co., 146 S.B. 196, 147 S.C. 838. 

Tenn.—^American Nat Ins. Co. v. Da¬ 
vidson, 57 S.W.2d 788, 166 Tenn. 18. 

Tex.—^Ryan v. Kent ComA.pp., 86 S. 
W.2d 1007, reversing Kent v. Ryaa, 
Civ.App.. 20 S.W.2d 1099—Home 
Ins. Co. V. Puckett Com.App., 27 S. 
W.2d 111, reversing Home Ins. Go¬ 
of New York v. Puckett CivA.pp., 
17 S.W.2d 849—Pell v. Baker, av. 
App., 123 S.W.2d 746, error granted 
—^Forest Woodmen Circle v. Horns¬ 
by, Civ.App., 107 S.W.2d 393—Home 
Ins. Co. of New York v. Young, 
Civ.App., 97 S.W.2d 360, error dis¬ 
missed—Sovereign Camp, W. O. 
W., V. Moralda, Clv.App., 85 S.W.2d 
864, reversed on other grounds, 
ConuAppw, 113 S.W.2d 177—McMil¬ 
lan V. American General Ins. Co., 
Civ.App., 80 S.Wi2d 796, error dis¬ 
missed—^Mogren v. Goetze, Civ. 
App., 71 aw.2d 960, error dis¬ 
missed—Gardner V. Platt CirA.pp.; 
68 S.W.2d 297, error refused—Rag¬ 
land V. Overton, Civ.App., 44 S.W. 
2d 768—Missouri SUte Life Ins, 
Co. V. Le Fevfe, ClvJLpp., 10 S,W. 
2d 267, error dismlsseOh-Colvln y. 
Tomlinson, Clv-App., 298 S.W. 313 
—Socledad Union Mexlcana La 
Constructora v. De Orona, CivJLpp., 

. 288 S.W. 1111—^Limestone County 
V. Peeples, ClvA-Pp., 285 S.W. 696- 
—^Port Worth Mut Beney. Ass'n v. 
Jennings, CivA-pp, 288 S.W. 910— 
Ship Channel Development Co, v. 
Glover, CivApp,, 280 S.W. 831— 
International Travelers' Ass'n v. 
Gunther, ClyApp., 269 S.W., 607,. 
reversed on other grounds^ 
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the right thereto must clearly appear to have aris- 
-en.!* The party insisting on the forfeiture must 
not be himself in default,and he must be free 
from blame for the other party’s default®® A for¬ 
feiture cannot be had on grounds other than those 
specified in the contract.®^ In the absence of a stat¬ 
ute declaring such provisions to be void, however, 
a clear stipulation for a forfeiture will be enforc¬ 


ed®® where not contrary to public policy,®® and the 
law does not, unless there is a foundation in fact 
or law to justify it, prevent a forfeiture.®* 

The contract will be strictly construed to deter¬ 
mine whether the forfeiture shall be declared,®® 
Every reasonable presumption is against a forfei¬ 
ture,®® and every intendment and presumption is 
against the person seeking to enforce it.®7 As 


App., 280 S.W. 172—First Chris¬ 
tian Church of Vera v. Spinks, Civ. 
App., 260 S.W. 1073, reversed on 
other grounds Spinks v. First 
Christian Church of Vera, Com. 
App., 273 S.W. 816—Turner v. Rob¬ 
ertson, Civ.App., 224 S.W. 252. 

Utah.—^Parker v. California State I 
Life Ins. Co., 40 P.2d 176, 86 Utah 
695. I 

Wash.— ‘naming V. Jones, 24 P.2d 85, j 
173 Wash. 644^hlrley v. Ameri¬ 
can Automobile Ins. Co,, 300 P. 165, 
163 Wash. 186—^Downle v. City of 
Renton, 298 P. 454. 162 Wash, 181, 
reversed on other grounds 9 P.2d 
372. 167 Wash. 874—Seattle Title 
Trust Co. v. Beggs, 268 P. 698, 146 
Wash. 436, . 

Wia—Weldner v. Hyland, 256 N.W. 
134, 216 W1& 12, modified and re¬ 
hearing denied 256 N.W. 244, 216 
Wls. 12, 

Wyo.—^Paclflc-Wyomlng Oil Co. v. 
Carter Oil Co.,' 226 P. 198, 31 Wyo. 
314, rehearing denied 228 P. 284, 81 
Wyo, 462—^Investors' Guaranty 

Corporation v. Thomson, 226 P. 
690, 81 Wyo. 264, 82 A.L.R 1071. 
18 CJ. p 566 note 86—21 C.J. p 100 
note 74. 

After rights axe vested 

Forfeitures should not be declared 
when rights of parties have become 
vested.—^Missouri State Life Ins. Co. 
V. Foster, 69 S.W.2d 869. 188 Arin 
1116. 

Option oontxaot I 

An option contract does not come 
within the eauitable rule against for¬ 
feitures, for it involves none of the 
elements of a forfeiture.—^Lake Shore 
Country Club v. Brand, 171 N.H. 494, 
389 IlL 604. 

BuUfilag and coxurtniotlon oontxaots 
Provisions In a building and con¬ 
struction contract authorising the 
owner to declare a forfeiture and a 
termination of the contract are not 
favored by the law. 

XJ.S.—Anvil Mining Co. v. Humble, 
Mich., 14 S.Ct 876, 168 U.S. 540, 
38 L.Ed. 814. 

md.—^Louisville, etc., R. Co. v. Don- 
negan, 12 N.E. 153, 111 Ind. 179. ‘ 

. Minn.—White v. Etorrlgan, 48 N.W. 
89. 41 Minn. 414. 

9, CJ. p 728 note 40. 

18. CaL—Valladao v. Fireman's 

Fund Indemnity Co., App., 79 P.2d 
421—Safeway Stores v. Buhllnger, 
269 F, 1018„ 86 CaLApp. 717. | 


D.C.—Capital City Ben. Soc. v. Trav¬ 
ers, 4 F.2d 290, 65 App.D.a 214. 
Ga.—^^itna Life Ins. Co. v. Palmer, 
125 S.E. 829, 159 Qa. 371, conform¬ 
ed to 126 S.E:. 862, 33 Qa.App. 522. 
La.—People's State Bank v. IT. S. 
Fidelity & Guaranty Co., 113 So. 
779, 164 La. 95. 

Misa—City of Jackson v. Alabama 
& V. R. Co., 160 So. 602, 172 Miss. 
623. 

Neb.—^Donnelly v. Sovereign Camp, 
W. O. W., 197 N.W. 126, 111 Neb. 
499. 

N. J.—^Barclay v. Charles Roome Par- 
mele Co., 71 A. 1188, 71 NJ.Eq. 
769. 

OkL—Eoutsky v. Park Nat Bank, 29 
P,2d 962, 167 Okl. 378. 

Tex.—Gulf Production Co. v. Cruse, 
Com.AppH 271 S.W. 886, reversing, 
ClvA-pp., '258 S.W. 211—Pell v. 
Baker, Civ.App., 123 S.W.2d 746— 
Marchman v. McCoy Hotel Operat¬ 
ing Co., CivA.pp., 21 S.W.2d 652. 
Wash.—^Mayflower Realty Co. v. Se¬ 
curity Savings & Loan Soc., 72 P. 
2d 1088—Danlch v. CuUak, 66 P.2d 
860—Grosgebauer v. Schneider, 81 
P.2d 901, 177 Wash. 282—Wallis v. 
ElUott, 282 P. 928, 154 Wash. 625. 
13 CJ. p 608 note 43. 

Minor defeots la psrfoxnuuioa 
A contractor for Improvement of a 
highway cannot forfeit a subcontract 
for grading and laying the rock base 
If the subcontractor's work substan¬ 
tially conforms to the reQuirements 
of the contract although there were 
minor defects in such work which 
had to be corrected.—Henslee v. 
Mobley, 280 rf.W. 17, 148 Ark. 181. 

19. U.S.—General American Tank 
Car Corporation v. Gorea CC.A.W. 
Va., 296 F. 32, 37, citing Oorpns Jn- 
ris. 

Ala.—Perrlne Sawmill Co. v. Powell, 
93 So. 83, 38, 207 Ala. 447, quoting 
Oorpoa Juris. 

Cal.—Farmers’ & Merchants’ Nat 
Bank of Los Angeles v. Bailie, 82 
P.2d 157, 188 CalApp. 148—Hanna 

V. Rodeo-Vallejo Ferry Co., 266 P. 
287, 89 CaLApp. 462. 

Mo.—Vining v. Mo-La Oil Co., 278 S. 

W. 747, 752, 812 Mo. 80, quoting 
Ooxpu Juris. 

Neb.—Howard County v. Pesha, 172 
N.W. 66, 103 Neb. 296. 

18 C.J. p 608 note 45. 
fld Me.—Foinr V. Twin Town Chev^ 
rolet 199 A. 265, 135 Me. 444. 
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N.J.—Lettlerl v. Mlstretta, 189 A 
614, 102 N.J.Eq. 1. 

Okl.—^Denver Producing & Refining 
Co. V. Campbell, 247 P. 862, US 
OkL 152. 

Pa.—Warren Tank Car Co. v. Dod¬ 
son, 199 A. 189, 880 Pa. 281. 

SI. Tex.—^Bryson v. Mld-Eansas OU 
& Gas Co., Clv.App., 297 S.W. 1045. 

Utah.—Munson v. Apartment & Hotel 
Inv. Co., 218 P. 109, 62 Utah 18. 

8S. U.S.—^In re Mlchigan-Ohio Build¬ 
ing Corporation, CCA.IU., 97 F.2d 
845. 

HI.—^McDonald v. Bartlett 165 NJl 

1 477, 824 Ill. 549. 

Iowa.—Falrgrave v. Illinois Bank¬ 
ers’ Life Ass’n of Monmouth, UL. 
233 N.W. 714, 211 Iowa 329. 

Kan.—Gregory v. Nelson, 78 P.2d 
889, 147 Kan. 682—^Hlnshaw v. 
Smith, 291 P. 774, 181 Kan. 861. 

N.T.—Siccardl v. Ajello, 190 N.Y.S. 
704, 117 Misa 118. 

N.C.—Aetna Life Iius. Co., 154 S.E. 
743, 199 N.C. 465. 

Or.—Johnson v. Feskens, 81 P.2d 667, 
146 Or. 667, 107 ALJt 840. 

Pa.—Valley Smokeless Coal Co. v. 
Manufacturers' Water Co., 168 A 
827, 802 Pa. 282—^Lion v. Zahnlzer, 
20 Erie Co. 98. 

Tex.—Automobile Ins. Co. v. Teague, 
ContApp., 87 S.W.2d 161, modifying 
82 S.W.2d 824, and reversing, dv. 
App., 19 S.W.2d 699—Texas Rural 
Communities v. Avary, Civ.App., 
118 S.W.2d 597, error dismissed— 
Bunn V. City of Laredo, ClvApp., 
208 S.W. 676, affirmed, CohilApp., 
245 S.W, 426. 

Wash.—^De White v. Dent *1 
1018, 177 Wash. 418. 

13 C.J. p 608 note 39. 

sa. Mo.—Gruwell v. National Coun¬ 
cil K & L. S.. 104 S.W. 884. 126 
Mo.A pp. 496. 

S4 S.C.—Waites v. Brotherhood of 
Maintenance of Way Employees,. 
186 S.E. 276, 181 S.a 216. 

86h Iowa.—^Denecke v. Henry F. Mil¬ 
ler ft Son, 119 N.W. 880, 142 Iowa 
486, 19 AnouCas. 949. 

Mo.—Jackson County Light Heat ft 
Power Co. v. City of Independence, 
176 S.W. 86, 188 MoApp. 157. 

96L Arlz.—De Almada v. Sovereign 
Camp, W. 0. W., 67 P.2d 474. 

87. Call—Horton-Howard v. Payton, 

I 186 F. 167. 44 CalApp. 108. 



lY C.J.S. 


CONTRACTS 


stated in § 320 supra, where a contract is suscepti¬ 
ble of two constructions, the construction which 
will prevent a forfeiture should be adopted. 

Forfeiture presumes a- preexisting valid con- 
tract.28 Any benefits secured by the contract to 
the adverse party which he has not lost by the for¬ 
feiture must be restored or tendered to him.29 

Delay in performance. Where time is actually 
of the essence of the contract, a forfeiture may be 
enforced for delay,3° but failure to perform within 
the time stipulated does not permit forfeiture un¬ 
less time is of the essence,and even though it is 
so stated to be, the court will not lend itself to the 
perpetration of an unjust or unconscionable act.32 
The least favored of all forfeitures are those found¬ 
ed on mere delay m the payment of money.23 

Conditions subsequent. Conditions subsequent, 
when relied on to work a forfeiture, must be creat-^ 
ed by express terms or by clear implication, and are 
to be construed strictly,®^ not being aided by im¬ 
plications but the plain letter of an agreement 
cannot be disregarded.^® Further, where it would 
be impossible otherwise to avoid inequitable results, 
words of a mere covenant have sometimes beejn held 

Bnzden. to sbow txitsntlOTL 
Burden Is on ,party claiming for¬ 
feiture of rights under written In¬ 
strument to show that such was the 
unmistakable Intention of instru¬ 
ment.—Stratford Co. v. Continental 
Mortg. Co., 241 P. 429, 74 Cal.App. 

£61. 

38. Tex.—Texas Co. v. Burkett, 296 
S.W. 278, 117 Tex. 16, 54 A.L.R. 

1397, affirming, ClvApp., 265 S.'W. 

768. 

39. Mo.—Knight v. Orchard, 92 Mo. 

App. 466. 

30. Mo.—Harris v. United States Fi¬ 
delity & Guaranty Co., App., 218 
S.W. 161. 

81. Cal.—Forgay v. Plum, 279 P. 

177, 99 Cal.App. 524. 

Mo.—Harris v. United States Fidel¬ 
ity & Guaranty Co., App., 218 S. 

W. 151. 

83. Cal.—Miller v. Modem Motor jCo. 
of Glendale, 290 P. 123, 107 CaL 
App. 88. 

83. Ky.—^Denniston v. Kenova Oil 
Co., 220 S.W. 1078, 187 Ky. 881. 

84. U.S.—State-Planters' ' Bank & 

Trust Co. V. First Nat. Bank, C.a 
A.Va., 76 P.2d 627, 630, Quoting 
Ooipns JtizlB, and certiorari denied 
State Planters Bank & Trust Co. 

.V. First Nat. Bank. 66 S.Ct. 923, 

296 U.S. 764, 79 L.Bd. 1706. 

Tex.—Corvin v. Tomlinson, CivApp., 

293 S.W. 313. 

13 C.J. p 567 note 86. 
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to imply a condition subsequent.®^ The nature of a 
condition subsequent generally is considered in § 
339 supra. 

§ 408. -Declaration or Notice of Forfei¬ 

ture 

The manner provided for exercising the right of for¬ 
feiture must be strictly complied with. Although no pro¬ 
vision Is made for notice, there must be a declaration of 
forfeiture or some act or conduct equivalent thereto. 

The manner provided in the contract for exer¬ 
cising the right of forfeiture must be* strictly com¬ 
plied with,®® and notice of forfeiture must be given 
in literal compliance with the requirements, if any, 
of the contract.®® Although no provision is made 
for notice, a stipulation for forfeiture is not self¬ 
operative, but there must be a declaration of for¬ 
feiture or some act or conduct equivalent thereto.^® 

§ 409. -Waiver 

Provisions for forfeiture may be waived and the 
courts are quick to take advantage of circumstances In¬ 
dicating such an intention. 

Provisions for forfeiture may he waived by the 
person entitled to enforce them,^^ either expressly 
or by implication,4® and the courts as a rule are 

Mo.—VIning v. Mo-La Oil Co., 278 S. 
W. 747, 752, 312 Mo. 80, quoting 
Ck}tptu Jnils. 

Or.—Burdick v, Tum-A-Lum Lumber 
Co., 179 P. 245, 247, citing Corpiui 
Tnxis—^Kemmerer v. Title & Trust 
Co., 176 P. 866, 867, 90 Or. 137, cit¬ 
ing Corpus juris. 

Pa,—^Hertzler v. Federal Equipment 
Co., 109 A. 162, 163, 285 Pa. 449, 
citing Corpus JUrls. 

Tex.—^Pevehouse v. Oliver Farm 
Equipment Sales Co., Cly.App., 114 
S.W.2d 668, error dismissed. 

13 aj. p 609 note 48. 

41. U.S.—Consumers Power Co. v. 
Krause, C.C.A.Mich., 89 P.2d 665, 
certiorari denied 58 S.Ct 16, 302 
U.S. 698, 82 L.Ed. 539. 

Ala.—Penney v. Burns, 146 So. 611, 
613, 226 Ala. 273, quoting Corpus 
Juris—Life & Casualty Ins. Co. v. 
Eubanks, 94 So. 198, 19 Ala.App. 
36. 

CaL—McPherson v. Empire’ Gas & 
Fuel Co., 10 P.2d 146, 122 CalA.pp. 
466. 

Kan.—Chicago Cold Storage Ware¬ 
house Co. V. Murphy, 4 P.2d 416, 
418, citing Corpus JUrls. 

Ky.—Warfield Natural Gas Co. v. 

Ward, 61 S.W.2d 266, 244 Ky. 436. 
Or.—Johnson v. Peskens, 31 P.3d 
667, 146 Or. 657, 107 A,LlR. 840. 
Utah.—^Parker v. ‘ California State 
Life Ins. Ca, 40 P.2d 176, 86 Utah 
696. 

13 C.J. p 609 note 49. 

43. Ala.—^Penney v. Bums, 146 So. 


35. U.S.—State-Planters' Bank & 
Trust Co. v. First Nat Bank. C. 
C.A.Va, 76 P.2d 627, 630, quoting 
Corpus Juris, and certiorari denied 
State Planters Bank & Trust Co. 
V. First Nat Bank, 66 S.Ct 923, 295 
U.S. 764, 79 L.Bd, 1706. 

13 C.J. p 667 note 87. 

3ft, Cal.—Lowe v. Copeland, 13 P.2d 
622, 626. 125 Cal.App. 316, citing 
Corpus Juris. 

13 C.J. p 667 note 88. ' 

37. Wis.—Western Lime, etc., Co. v. 
Copper River Land Co., 120 N.W. 
277, 138 Wis. 404. 

88. Ala.—Protective Life Ins. Co. v. 

Thomas. 134 So. 488, 223 Ala. 106. 
Mo.—Widdicombe v. Penn Mut Life 
Ins, Co., App., 241 S.W. 437. 

Tex,—^Weaver v. Robison, 268 S.W. 
133, 114 Tex. 272—Bunn v. City 
of Laredo, Civ.App., 208 S.W. 676, 
affirmed, Com.App., 246 S.W. 425. 

39. U.S.—Camp Mfg. Co. v. Pariter. 
N.G, 91 P. 706, 34 C.C,A. 66. 

40, CaL—Stewart v. Claudius, 66 P. 
2d 933, 19 CalA.pp.2d 349. 

Qg,—V. Fidelity Loan & 
Investment Co., 123 S.E. 116, 118, 
168 Ga. 361, clUng Corpus Juris. 
Idaho.-^Hoebel v. Raymond, 266 P. 
483, 46 Idaho 66. 

Kan.—TerwUliger v. McCorkle, 196 
P. 618, 620, 108 Kan. 480, citing 
Corpus Juris. 

Ky.—^Mercer-Llncoln Pine Knob Oil 
Co. V. Pruitt, 229 S.W. 374, 191 Ky. 
207. 
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quick to take advantage of circumstances indicat¬ 
ing such an intention,although a waiver cannot 
be inferred from mere silence.** Any inconsist¬ 
ent acts or dealings will be regarded as a waiver,*5 
but it has been held also that the intent to waive 
the forfeiture must be dear and unequivocal.*^ 
Knowledge of the ground for forfeiture is of course 
essential to the waiver.*^ A waiver once made can¬ 
not be recalled.*^ Hence, after a party has acqui¬ 
esced in a breach of the contract, he cannot there¬ 
after urge a*forfeiture because of such breach,*9 
unless he has given reasonable notice of an inten¬ 
tion thereafter to enforce the contract according 
to its terms.50 A statement of a specific ground for 
forfeiture waives other breaches.^^ 

§ 410. -Avoidance and Relief 

Courts will relieve against a forfeiture wherever pos¬ 
sible. ^ 


Courts will relieve agmnst a forfeiture wherever 
possible when it can be done without doing violence 
to the contract between the parties.^^ Under stat¬ 
utes so providing, one who has subjected himself 
to a forfeiture by a breach of contract may, by 
making compensation, be relieved therefrom when 
the breach is not grossly negligent, willful, or fraud- 
ulent.5S 

Relief from forfeitures as a ground of equitable 
jurisdiction is considered in the C.J.S. title Equity 
§ 56, also 21 C.J. p 100 note 74 et seq. 

§ 411. -Revivor 

Ths parties may provide for a revfvor of a, forfeited 
contracL 

It is competent for the parties to agree that, 
where the contract has become void on the hap¬ 
pening of a specified contingency, it may be re- 


611, 613. 226 Ala. 273. quoting Oox- 
pua Juris—Life & Casualty Ina. 
Co. V. Eubanks, 94 So. 198, 19 Ala. 
App. 86. 

13 CJ. p 609 note 60. 
axtensiou of time 
Where party, having right of for¬ 
feiture by contract limited to par¬ 
ticular time, extends time for per¬ 
formance, extension Is waiver of 
rigfht to enforce forfeiture.—Stevens 
V. Mutual Life Ina. Co. of New York, 
171 N.Y.S. 296, 183 App.Div. 629. re¬ 
versed on other grounds 126 N.B. 682, 
227 N.T. 624. 

43. U.S.—Kansas City Life Ins. Co. 

V. Davis, aC.AiCiL, 96 F.2d 952. 
Ala.—^Penney v. Bums, 146 So. 611, 

618, 226 Ala. 273, quoting Ooxpus 
JuxlB. 

Cal.—Laffoou V. CoUIns, 300 P. 808, 
212 CaL 750—^Miller v. Modem Mo¬ 
tor Co. of Glendale, 290 P. 122, 107 
.Cal.App. 38. I 

S.C.—White V. Sovereign Camp, W. * 
0. W., 192 S.m 161, 184 S.C. 216— 
Cope V. Jefferson Standard Life 
Ins. Co., 133 S.E. 440, 184 S.C. 532. 
Tex.—Alamo Health & Accident Ins. j 
Co. V. Cardwell, Civ.App., 67 S.W. 
2d 337, error dismissed. 

18 aj. p G09 note 61. 

4^ Ala.—Penney v. Bums, 146 So. 
'611, 613, 226 Ala. 273, quoting Oor- 
pu Juris—Sovereign Camp W. 0.' 

W. v. Jones, 66 So. 834, 11 'Ala. 
App. 433. 

’ dB> Ala.—Life & Casualty Ins. Co. v. 

., Eubanks, 94 So. 198, 19 Ala.App. 

Ct^Lowe V. Copeland, 13 P.2d 622, 
<125 .Cal.App. 316—Haserot v. Kel¬ 
ler, 228 P. 883, 67 CaJ.App. 659. 
Colo.—Dreler v. Sherwood, 238 P. 
88, 77 ColQ. 589. 

Te£-TBailet v.- Sovereign Camp, W. 


0. W., 288 S.W. 116, 116 Tex. 160, 
47 A.L.R. 876, denying rehearing 
286 S.W. 456, 116 Tex. 160, 47 A. 
L.R. 876, reversing Sovereign 
Camp, W. O. W. v. Bailey, Clv.App., 
277 S.W. 782. 

Utah.'—Parker v. Califomie State 
Life Ins. Co.. 40 P.2d 176, 86 Utah 
696. 

Aooeptauoa of payments 

(1) Right of forfeiture for breach 
of condition subsequent Is waived by 
accepting payments after they be¬ 
come due.—^Plummer v. Worthington, 
162 N.E. 133, 321 III. 460. 

(2) However, when there Is a con¬ 
tinuing cause for forfeiture, the ac¬ 
ceptance of payments after a breach 
Incurring the forfeiture was original¬ 
ly committed will not preclude an 
insistence on the forfeiture If breach 
continue after acceptance or a new 
breach occur.—Nell v. Kennedy, 149 
N.E. 776, 319 Ill. 76—ConouT v. Zlm- 
merly, 9 N.E.2d 61, 290 IlLApp. 646. 

46. Wash.—VaU v. Bailey,' 36 P.2d 
37, 178 Wash. 490. 

47. Utah.—Sullivan v. Beneficial 
Life Ins. Co., 64 F.2d 861. 

IS C.J. p 609 note 63. 

43. Ala.—Penney v. Bums, 146 So. 
611, 618, 226 Ala. 273, quoting Oox- 
pos Juzls—State Life Ins. Co. v. 
Finney. 114 So. 132, 184. citing Cor¬ 
pus Jails. 

Ga.—Farmers' Mut. Co-op. Fire Ins. 
Co. V. Kllgors, 147 S.B. 726, 89 
GclApp. 628. 

N.Y.—^Dworkowltz v. Casclo, 198 N.Y. 

S. 825, 329, quoting Corpus Juris. 
Utah.—Kohler v. Lundberg, 180 P. 

590, 692, citing Corpus Juris. 

18 aJ. p 609 note 64. 

49. U.S.—^Pirst Federal Trust Co. v. 
First Nat Bank, aC.A.Nev., 297 F. 
368. 


Ala.—Penney v. Bums, 146 So. 611, 
613, 226 Ala. 273, quoting Corpus 
Juris. 

Colo.—^Dreler v. Sherwood, 238 P. 88, 
77 Colo. 639. 

N.Y.—^Dworkowltz v. Casclo, 193 N. 
Y.S. 326. 329, quoting Ooxpus JOp 
ris. 

Okl.-—Roxollne Petroleum Co. v. Wil¬ 
son, 253 P. 69, 123 Okl. 241. 

Or.—Bohrnstedt v. Travelers’ Ins. 
Co., 269 P. 419, 420, quoting Cor. 
pus Juris. 

18 C.J. p 609 note 66. 

Beoall of extension of time 
If party has right of forfeiture 
created by contract, and limited to 
particular time, and he extends time, 
and other party, in reliance on the 
extension, permits contract time to 
pass without performance, holder of 
right of forfeiture cannot subse¬ 
quently recall consent to 'extension 
and treat nonperformance witbih 
original \ime as breach.—Stevens v. 
Mutual Life Ins. Co. of New York, 
171 ' N.Y.S. 296, 188 App-Dlv. 629, 
reversed on other grounds 125 N.E. 
682.' 227 N.Y. 624. 

60. N.Y.—^Dworkowltz v. 'Casdo, 193 
N.Y.S. 326, 329, quoting Cozpus JUp 
ris. 

. Or.—^Bohrnstedt v. Travelers' Ins. 
Co., 269 P. 419, 420, quoting Cox^ 
pus Juris. 

13 C.J. p 609 note 56. 

51. Wla.—Wright y. C. S. Graves 
Land Co., 75 N.W. 1000, 100 WIs. 
269. 

69. Fla.—^Hemphill v. Pesat, 128 So. 
661, 98 Fla. 124. 

Pa.—Wolson & Wolson v. Frelhofer, 
84 Pa-Super. 66L 

53. CaL—Hopkins v. Woodward, 16 
P.2d 499, 216 Cal. 619. 

18 CJ. p 609 note 6t 
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vived by the happening of another contingency.®^ 
The court cannot restore a contract which has be¬ 
come valueless through the operation of its terms.®® 

§ 412. Abandonment of Rights 

parties may abandon rights acquired under a contract 
but an actual intent to abandon must exist. 

Rights acquired under a contract may be aban¬ 


doned or relinquished by agreement, conduct, or by 
a contract clearly indicating such purpose.®® To 
constitute an abandonment of rights, an actual in¬ 
tent to abandon must exist.®^ A failure to de¬ 
mand a pajTnent arising under a contract for a 
period short'of that fixed by the statute of limita¬ 
tions does not constitute an abandonment of the 
right.®® 


B. RESCISSION FOR INVALIDITY OF CONTRACT OR FOR WRONG OR DEFAULT OF 
ADVERSE PARTY 


1. In Genebal 


§ 412. Right to Rescind and Nature of Rem¬ 
edy in General 

Rescission Is the unmaking or disaffirmance of a con¬ 
tract. The right to rescind is governed by equitable 
principles, but where a legally sufficient ground exists the 
motive Impelling rescission or damages to the other party 
Is Immaterial to the exercise of the right. 

The cancellation or rescission of contracts by a 
suit in a court of equity is treated in Cancellation 
of Instruments, 12 C.J.S. p 940 et seq., the scope 
of this article being confined to rescission by the 
act of the party himself. The two remedies arc 
not the same, although closely analogous;®® and 
rescission, whether the object of a suit in equity 
or forming the basis of an action at law, is gov¬ 
erned by equitable principles.®® Rescission is the 
unmaking of the contract®^ or the disaffirmance of 
the bargain expressed therein.®® The rules relat¬ 
ing to rescission apply to voidable as distinguished 
from void contracts®® and to contracts as distinct 


from mere proposals.®® Although a contract is not 
yet completed, nevertheless there may be a rescis¬ 
sion of. the negotiations and relations so far as 
they have been completed.®® A contract which is. 
fully executed cannot be rescinded.®® Where a 
legally suflicient ground for rescission exists the 
motive impelling rescission®'^ or the damage to the 
rescinding party®® is immaterial to the exercise of 
the right, and the right does not depend upon in¬ 
solvency of the other party nor upon inadequacy 
of an action at law for damages.®® 

Appraisal contract. An appraisal contract may 
be revoked for cause.^® 

§ 414. Who May Rescind 

Only a party to the contract in whom the right exists 
or his legal representative may rescind. The right of a 
transferee or assignee Is dependent on the right of the f 
original party. 


Si. Mich.—American Ins, Co. v. 
Stoy, 1 N.W. 877, 41 Mich. 386. 

56. Tex.—Barlow v. Wright, Civ. 
App., 279 S.W. 593. 

58. N.C.—Southern Public Utilities 
Co. V. Town of Bessemer City, 92 
SJJ. 331, 178 N.a 482. 

57. N.a—Billings v. Wilby, 96 S.E. 
60, 176 N.C. 671. 

Tex.—Ingleside Mercantile Co. v. 

Vivrett, Civ.App., 66 S.W.2d 372. 
Wls.—Qessler v. Erwin Co., 193 N. 
W. 363, 182 WiB. 816. 

Delay in perfecting Mtle 
Where plaintiff, holder of a treas¬ 
urer’s deed to land, and defendant, 
owner of fa. deed of trust, contracted 
that defendant should perfect titla' 
and that from the date of the con¬ 
tract they should be equal owners, 
defendant did not lose his rights 
thereunder by delay, the contract be¬ 
ing in effect a conveyance by each 
party to the other of one half his 
Interest.—Scott v. Brown, 206 P. 672, 
71 Colo. 276. 


sa UL—Westchester Fire Ins. Co. v. 
Struck, 200 IlLApp. 501. 

59. U.S,—Blake v. Pine Mountain 
Iron & Coal Co., Ky.. 76 P, 624, 22 
aCA. 480, 

13 C.J. p 609 note 64. 

60. Wia—Bostwlck v. Mutual L. 
Ins. Co., 89 N.W. 638, 92 N.W. 246, 
116 Wis. 892. 87 L.II.A, 706. 

61. Iowa.—Butler Mfg. Co. v. Elliott 
& Cox. 233 N.W. 669, 211 Iowa 
1068. 

63. U.S.—In re Construction Materi¬ 
als Corporation, D.C.PeL, 18 F. 
Supp. 609. 

6a Ind.—^Union Cent. L. Ins, Co. v. 

Thomas, 46 Ind. 44. 

N.T.—Moses v. Carver, 298 N.T.B. I 
378, 164 Misc. 204. 

61. N.D.—Libby v. Barry, 107 N.W. 
972, 16 N.D. 286. 

66. N.T-—Harper, Inc. v. Newburg, 
146 N.T.S. 59, 159 App.Dlv. 695. 
reversing 189 N.T.a 1057, 79 Misc. 
299. 

6a n.S.r-Merchants' Bahk*v, H a nna , 
C.C.A.MO., 78 P.2d 818. 
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Mich.—Stellberger v. Scaduto, 249 N. 
W. 826, 264 Mich. 199—Wilson v. 
Lingon, 244 N.W. 426, 260 Mich. 
134. 

Mo,—Roberts v. Anderson, App., 264 
S.W. 723. 

N.T.—^Milton Schnaler Contracting 
Corporation v. International Tailor¬ 
ing Co., 197 N.T.S. 646, 119 Misc. 
673, reversed on other grounds 199 
N.Y.S. 602, 206 App.I>Iv. 627. 

13 C. J. p 610 note 69. 

67. U.S.—^Ladd V. Poster Inv. Co., 
C.C.AKan.. 40 P.2a 4^7. 

Neb.—WIneherg v. Baker, 243 N.W. 
122, 123 Neh. 41L 

ea Minn.—E. E. Atkinson A Co. v. 
Neisner Broa, 268 N.W. 161, 193 
Minn. 175, r^earing denied 259 N. 
W. 186, 193 Minn, 176—Fawkes v, 
Knapp, 165 N.W. 236, 188 Minn- 
384. 

63. Ala.—Stone v. Walker, 77 So- 
664, 201 Ala. 180, L.ILA.1918C 889. 

TO. Wash.—Stevenson v. Hazard, 27,7 
P. 460. 152 Wash. lOi. 
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A party who has received all to which he is 
entitled under one contract has no right to re¬ 
scind because of the breach of a contract with an- 
other.^i A third party beneficiary may not re¬ 
scind a ccJntract.'^2 a. transferee’s or assignee’s 
right of rescission rests entirely on the existence 
of such right in the original party to the contract.^^ 

Rescission or avoidance of a contract for insanity 
is personal to the one insane or his personal rep¬ 
resentative,'^^ and the contract may not be rescinded 
or avoided by one who merely succeeds to the title 
to his land,'^5 nor by one who has custody of the 
insane person but not of his property.7® Generally 
a contract which is voidable for insanity is not sub- 
•Ject to avoidance by the sane party thereto,but, 
if a vendor’s insanity is unknown to the purchaser 
at the time of the execution of the deed, the pur¬ 
chaser is entitled to rescission of the contract on 
discovery of the vendor’s disability and to recov¬ 
ery of payments already made on the land.^* 

A contract which is voidable because of intoxica¬ 
tion of one of the parties may be avoided at the 
election of the one under disability^® or his legal 


representatives.®® 

§ 415. Against Whom Rescission Permitted 

Resciseton for fraud or duress may be aseerted 
against the rights of third persons which are not ac> 
quired for value or which are acquired with notice. 

A ground for rescission, such as fraud®i or du¬ 
ress,®^ cannot be asserted against .the rights of a 
third person acquired for value and without no¬ 
tice, although it is otherwise where he does not 
pay value or has notice.®® A party may rescind 
against all parties jointly interested,®^ particularly 
when so provided by statute.®® The rights of a per¬ 
son for whose benefit a contract is made are sub¬ 
ject to the equities growing out of the contract 
between the original parties.®® 

§ 416. Partial Rescission 

An Indivisible contract may be rescinded only In its 
entirety. 

A rescission must be in toto. A party cannot 
affirm a contract in part and repudiate it in part. 
He cannot accept the benefits on the one hand 
while he shirks its disadvantages on the other,®^ 


71. Iowa,—-Johnaton v. Gephart, 87 
N.W. 405, 114 Iowa 4B2. 

Va. N.D.—Shores v. Dakota-Montaua 
Oil Co., 237 N.W. 172, 61 N.D. 71, 
74 A.L.R. 1370. 

Statute penalttiboiff enforoenieut 
Besclssion In statute authorizing' 
third party to enforce contract made 
for his benefit before the parties 
thereto rescind It means rescission 
as against other party and person 
for whose benefit contract is made is 
not entitled to rescind.—Shores v. 
Dakota-Montank Oil Co., 237 N.W. 
172, 61 N.D. 71, 74 A-L-R. 1370. 

73. N.T.—^First Nat Bank v. Level 
Club, 4 N.f.S.2d 784, 264 App.Dlv. 
266. 

74. Mo.—^Brann v. Missouri State 
Life Ins. Co., App., 226 S.W. 48. 

75. Ga.—McClure Realty & Invest¬ 
ment Co. V. Eubanks, 108 S.E. 204, 
151 Ga. 763. 

7& N.T.—Scheuer v. Atlantic Mill¬ 
ing Sales Corporation, 187 N.T.S. 
497. 

77. N.T.—Hoadley v. Hoadley, 166 
' N.E. 728, 244 N.T. 424, 61 A.L.R. 
844, affirming 216 N.T.S. 846, 217 
App.Dlv. 799—Slelcher v. Slelcher, 
228 N.T.S. 711, reversed on other 
grounds 231 N.T.S. 638, 224 App. 
Dlv. 529, reversed on other grounds 
167 NJL 501, 261 N.T. 366. 

7& Tex.—Rattner v. Klelman,' dv. 
App., 36 S.W.2d 249. 

79. Ga.—Strickland v. Parlln, eta, 
Co., 44 S.E. 997, 118 Ga. 213. 


Kan.—Lacy ▼. Mann, 63 P. 764, 69 
Kan. 777. 

Mo.—^Broadwater v. Dame, 10 Mo. 
277. 

19 C.J. p 816 note 77. 

80. Mo.—Broadwatar v. Dame, su- 
pra. 

Va.—Wlgglesworth v. Steers, 1 Hen. 

& M. 70, 11 Va. 70, 8 Am,D. 602. 

8L Ala.—Scheuer v. Goetter, 14 So. 

774, 102 Ala. 313. 

, 13 C.J. p 610 note 74. 

SSL Mass.—^Fairbanks v. Snow, 13 N. 
E. 696. 145 Mass. 163, 1 Am.S.R. 
446. 

18 C.J. p 610 note 76. • 

83. N.T,—Marr v. Tumulty. 176 N. 
E. 366, 266 N.T. 16. reversing 240 
N.T.S. 828, 228 App.Div. 569, and 
reargument denied and amended 177 
N.E. 184, 266 N.T. 864. 

18 CJ. p 610 note 76. 

Statutory provisiou 
Under a statute which provides 
that “In the case of an assignment 
of a thing In action, the action by 
the assignee shall be without prej- 
udlceto any set-off or other defense,” 
the right to rescind a transaction for 
fraud exists against a beneficiary or 
an assignee as w^l as against an Im¬ 
mediate party to the transaction.— 
Crane, eta. Co. v. Syk^ton School 
Diet No. IL 162 N.W. 413, 86 N.D. 
264. 

8A Mich.—^Latimer v. Piper, 246 N. 

■ W. 66. 261 Mich. 123. 

85; Cal.—©easy v. Taylor, 178 P. 
638, 89 CalApp. 235. 
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88. Tenn.—Farrell ▼. Third Nat 
Bank in Nashville, 101 S.W.2d 168, 
165, quoting Corpus Juds. 

Kan,—HargadInerMcKittrIck Dry 
Goods Co. v. Swofford Bros. Dry 
Goods Co.. 70 P. 682, 66 Kan. 672. 

87. XJ.S.—^Wilhelm v. Consolidated 
Oil Corporation, C.C.AOkL, 84 P.2d 
739, affirming, D.C., *11 F.Supp. 444 
—^Princess Amusement Co. v. 

I Wells, C.C.ATenn., 271 P. 226, cer¬ 
tiorari denied 41 S.Ct 628. 266 
U.S. 701, 66 L.Bd. 1178. 

Ala.—Lavretta v. First Nat Bank, 
178 So. 8, 235 Ala. 104—American¬ 
ized Finance Corporation v. Tar- 
brough, 186 So. 448, 223 Ala. 266 
—^Bmerson-Brantlngham Imple¬ 
ment Co. V. Arrington, 112 So. 428, 
430, 216 Ala. 21, citing Corpus Ju¬ 
ris—Thompson v. Fourth Nat 
Bank, 108 So. 69, 214 Ala. 462— 
Folmar v. Beall, 85 So. 640, 204 
Ala. 298. 

Cat—^PapenfuB v. Webb Products Co., 
App-, 75 P.2d 681. 

Colo.—^Laramie Poudre Irr. Co. v. 
Redfeather Lakes Resort 31 P.2d 
917, 94 Colo. 479—Tomkins v. Tom¬ 
kins, 248 P. 632, 78 Colo. 674^-Cat- 
tell V. Denver State Bank, 226 P. 
271, 76 Colo. 150. 

Fla.-Warren v. Tampa Mortg. Iiji- 
vestors’ Co., 160 So. 738, 112 Fla. 
665. 

Ga.—Manget v. Cunningham, 142 SiE. 
548, 166 Ga. 71. 

Idaho.—Bernard v. Fisher, 177 P. 762, 
82 Idaho 86. 

EL-Jackson v. Anderson, 189 N.B. 
924, 866 Eh 560—WoUenberger v. 
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unless the two parts of the contract are so severa¬ 
ble from each other as to form two independent 
contracts.88 if a contract is divisible it cannot be 
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rescinded as to a divisible part as to which the 
grounds do not exist.^® 


2. Gboi7M)s fob Rbscissiok 


§ 417. In General 

Recognized legal grounds for a rescission are es¬ 
sential. 

One cannot rescind a contract unless circum¬ 


stances recognized as legal cause for rescission 
exist.*® A contract cannot be rescinded merely be¬ 
cause of the hardships imposed by its improvident 
character,*1 because the contract is of such a 


Hoover, 179 N.E. 42, 346 Ill. 611— 
Downing v. Harris Trust & Sav¬ 
ings Bank, 149 N.E. 266. 318 Ill. 
328, reversing In re Downing's Es¬ 
tate, 236 IlLApp. 168—^MafEei v. 
Ginocchlo, 132 N.E. 618, 299 IlL 
264—Miles & Miles v. Meyer, 252 
IlLApp. 896 — Steinberg v. 
Schwartz, 219 HLApp. 138—Jenkins 

V. Crescent Auto Co., 211 IlLApp. 
607— Noth V. Fidelity Mut Life 
Ins. Co. of Philadelphia, Pa., 211 
IlLApp. 94—Chicago Great Western 
H. Co. V. American McKenna Proc¬ 
ess Co.. 200 IlLApp. 166. 

Ind.—^Prasuhn v. Alfke, App., 11 N. 
B.2d 1000—Thompson v. Pesler, 
123 N.K 188, 74 Ind.App. 80. 
Iowa.—Andrew v. American Sav. 
Bank & Trust Co. of Davenport 
268 N.W. 911, 917, 21% lowa 921. 
citing Cozpiui Jails—In re Gen- 
slcke’s Estate, 237 N.W. 383—But¬ 
ler Mfg. Co. V. Elliot & Cox, 283 
N.W. 669, 670, 211 Iowa 1068, cit¬ 
ing Corpwi JOils. 

Kan.—Dobson v. Kansas-Texas Pe- 
■ troleum Co., 214' P. 408, 113 Kan. 
304—Dutton V. Dutton, 218 P. 326, 
113 Kan. 146. 

Ky.—Grigsby v. Draughn, 88 S.W.2d 
964, 261 Ky. 717 — J. I. Case 
Threshing Mach. Co. v. Dulworth, 
287 S.W. 994, 996. 216 Ky. 637, cit¬ 
ing Corpus JUxls. 

Mass.—Carchidi v. Kalayjlan, 166 N. 

E. 836, 260 Mass. 120. 

Minn.—^EQemmer v. Biersdorf, 198 N. 

W. 692, 156 Minn. 365. 

N.M.—Ford v. Norton, 260 P. 411, 
32 N.M. 518. 85 A.L.R. 261. 

N.C.—Bbllch V. Prudential Ins. Co. 
of America, 173 S.E. 320, 206 N.C. 
144—Brown v. Osteen, 148 S.E. 484, 
197 N.C. 306—La SaJle Extension 
University v. Oghum, 93 S.E. 986, 
174 N.C. 427, Ann.Caa.l918C 887. 
Okl.—Wrightsman v. Brown, 78 P.2d 
121—J. Crouch & Son v. Huher, 209 
P. 764, 87 OkL 83. 

Or.^Bfascall v. Erlkson, 288 P. 2. 
131 Or. 609. 

Tex.—Mazzola v. Lucia, Clv.App., 109 
S.W.2d 278, error refused—Ashby 
V. Gibbon, ClVw4pp., 69 S.W.2d 446. 
443, citing Ooipus JUils—^Morris A 
Dickson Co. v. Simmons, CivApp., 
66 S.W.2d 1081, 1083, citing Cozpus 
iBzls—Adams v. Loftin, ClvApp., 
1 S.W.2d 428—Conley v. Texas Co., 


Clv.App., 289 S.W. 169—Southwest¬ 
ern Cooperage Co. v. Klvlen, Civ. 
App., 266 S.W. 826. 829, citing Coav 
pus JUxls. 

Wash.—^Lucas v. Andros, 65 P.2d 830, 
332, 185 Wash. 383, quoting Cor¬ 
pus JUiis. 

W.Va.—Exllne v. Hall, 162 S.E. 487, 
111 W.Va. 446—Bickel v. Sheppard, 
127 S.E. 41, 98 Vr.Va. 306. 

Wis.—^Brittle v. Maplecrest Country 
Club. 242 N.W. 612, 208 Wis. 628— 
Turner Mfg. Co. v. Gmelnder, 198 
N.W. 611, 183 Wis. 664. 

13 C.J. p 623 note 80. 

As affected by public policy 
.Except where a transaction Is con¬ 
demned as immoral or forbidden by 
positive statute, and the only meth¬ 
od of rendering the law effective is 
jto leave the parties where they put 
themselveB, there is no public policy 
which permits persons or corpora¬ 
tions to retain advantages of a con¬ 
tract and repudiate the obligations 
producing them.—Briggs Commercial 
& Development Co. v. Finley, 276 N. 
W. 877, 288 Mich. 1. 

SA Ind.—Thompson v. Fesler, 123 
N.B. 188, 74 Ind-App. 80. 

Iowa.—Butler Mfg. Co. v. Elliott & 
Cox, 233 N.W. 669, 670, 211 Iowa 
1068, citing Cozpus JUzis. 

Minn.—Klemmer v. Biersdorf, 193 N. 
W. 692, 16S Minn. 366. 

89. Tex—Conley v. Texas Co., Civ. 
App., 289 S.W, 169. 

90. CaL — Morgenstem v. Bailey, 
App., 84 P.2d 169. 

Ky.—Southern Sav. & Bldg. Ass’n 
V. Gray, 69 S.W.2d 738, 268 Ky. 
429. 

La-—Bemls Bros. Bag Co. v. Farm¬ 
ers’ Supply Co., 140 So. 73, 19 La. 
App. 285. 

N.J.—Capron v. Luchars, 160 A. 83, 
110 N.J.Bq. 388, 

OkL—SL Louis & S. F. R. Co. v. 

Chester, 138 P. 160, 41 OkL 369. 
Or.—Owen v. Leber, 228 P, 927, 112 
Or. 136. 

IS C.X P 610 note 90 [a] (6). 
Repeated zeffuests fox XBOdllloation 
Repeated requests, by one of the 
parties to a contract, for modifica¬ 
tion, unacopmpanled by any renunci¬ 
ation of it as made, ev«a though 
annoying and unreasonable, consti¬ 
tute no ground for renunciation 
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thereof by the other,—^Lawrence v. 
Potter, 113 S.B. 266, 91 W.Va. 361. 
Indictment for txadlng with enemy 
That a purchaser of rubber goods 
had been Indicted for trading with 
the enemy in time of war was not 
adequate ground for the cancella¬ 
tion of the contract by the seller.— 
II A M. Rubber Co. v. Kalter, 172 
N.Y.S. 486. 

CUsuoceesfUl attempt to deflaud 

Unsuccessful attempt by son to 
defraud parents, obligated under 
agreement with son to pay money to 
use of son’s divorced wife, does not 
Justify parents in denying wife her 
rlghte under contract by rescinding 
contract after she parted with valua¬ 
ble consideration.-Miles v- Miles, 
246 P. 148, 77 CaI.App. 219. 

Refusal to permit hnllder to sell 
rook 

Where the contract stipulated that 
rock taken fZom a necessary excava¬ 
tion should become the property of 
the builder, except such part as 
should be necessary for the support 
and protection of the work, the fact 
that another person, through whose 
property a portion of the structure 
: ran, would not permit the builder to 
sell rock removed from such portion 
did not entitle the builder to rescind 
the contract, as a right to sell the 
rock did not occur until the contract 
was completed.—^Becker v. Philadel¬ 
phia. Pa., 16 A. 626. t 

91. Cal.—Chemey v. Johni^n, 238 
P, 160. 72 Cal.App. 726. 

Ky.—^Farmers’ Trust Co. of Harrods- 
burg V. Threlkeld’s Adm’x, 77 S.W. 
2d 616, 267 Ky. 211—Trustees of 
Congregational Church of Evarts 
V. Board of Trustees of Evarts 
Graded Common School Dlst, IS 
S.W.2d 887, 230 Ky. 91 
Mich.—^Berg v. Hessey, 256 N.W. 

562, 268 Mich. 599. 

Mo.—Cronacher v. Runge, 98 S.W.2d 
603. 

Or.—Lea w. Blokland, 267 P. 801, 804. 

122 Or. 230, citing Coxpui Juzls. 
Pa.—Pennsylvania R. Co. v. Penn- 
sylvanla-Ohlo Electric Co., 146 A- 
686, 296 Pa. 40. 

13 C.J. p 611 n<yte 92. 

RnpzovidMue u waste 
Improvidenoe in the making of a 
contract does not amount to waste 
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character that specific performance cannot be de¬ 
manded,92 or because differences of opinion arise 
between the parties as to the correct construction 
of the contract.92 A mere assertion by third per¬ 
sons of a claim to the subject matter of the con¬ 
tract will not in itself authorize a rescission.^-* 

The party to a contract may justify termination, 
rescission, or repudiation by proving that at the 
time there was adequate cause although it did not 
become known to him until -later,9 5 or although he 
relied' on a different ground at the time of rescind¬ 
ing the contract.98 

Illegality as ground for repudiation is considered 
in §§ 272-278 supra. 

Annidment under civil codes. Under express 
provisions of civil law codes, contracts may be 
annulled on grounds which would prevent their 
becoming valid.®^ 

§ 418. Invalidity of Assent 

a. Fraud 

b. Undue influence 

c. Duress 

■ d. Mistake 


e. Insanity 

f. Intoxication 

a. Fraud 

(1) In general 

(2) ’ Election between aflSnnance and re¬ 

scission 

(1) In General 

One who has been indueed by fraud to enter into a 
contract may rescind it. 

Under the common law and statutes declaratoiy 
thereof, one who has been induced by fraud to 
enter into a contract may rescind it,92 subject to 
the limitations hereafter stated in §§ 431-439, 
whether the contract is oral or written.99 This is 
true, although apart from its fraudulent inception 
Ae transaction intended under the contract may 
have been illegal.^ If fraud exists, the party will 
be justified in rescinding, although his knowledge 
thereof is not positive.2 The right to rescind for 
fraud is not barred by nonperformance.^ General¬ 
ly, false statements of value,^ or nonperformance 
of a promise to do something in the future with¬ 
out fraudulent intent,® will not warrant rescission 
for fraud or misrepresentations. 


In law by the carrying out of the 
same in accordance with Its terms or 
conditions, and affords no basis for 
the abrogation thereof.—Halleran v. 
New YoriK, 228 N.T.S. 118, 132 Mlsc. i 
78. ' 

8S, Cal.—^Inderfcum v, German Oldj 
People’s Home, App., 74 P.2d 83. 

13 C.J. p 611 note 98. 

SSL Va.—Hairston v. Hill, 87 S.E. 
B7S, 118 Va. 339, 

94. Wash.—Lord v. Miller, 150 P. 
631, 86 Wajsh. 436. 

95. XT.S.—College Point Boat Corpo- 
.ration v. U. S., 46 S.CL 199, 267 
U.S. 12. 69 L.Hd. 490, siBlrmlzxg 58 
CtCL'380. 

9a Miss.—^Barber v. Loveland, 146 
So. 854, 166 Miss. 625. 

97< Philippine.—^Antonio v. Aloe, 26 
Philippine 147—Llacer v. Mulloa 
de Bustlllo, 12 Philippine 828. 

18 C.J. p 816 note 10. 

aa tr.S.—Qoess v. a. D. H. Holding 
Corporation, G.C.A.N.T., 85 F.2d 72 
—Atlantic Dredging Co. v. U. S., 
58 CLCl. 490. 

Ala. — Southern Building^ & Loan 
Ass’n V. Weaver, 151 So. 882. 26 
AlaJ^p. 7, certiorari denied 151 
' So. 887, 228 Ala. 74. 

Col.—Pohl V. Mills, 24 P.2d '476, 218 
Cal. 641. 

DeL—Leech v. Husbands, 162 A. 729, 
782, citing Corpus Voxls. 

G&—Finch v. Hill, 92 S.SL 68. 146 
Qa. 687. 


Ill—^Powell V, Mutual Life Ins. Co. 
of New York, 144 826,’ 813 Ul. 

161, 86 A.L.R. 1239, affirming 229 
IlLApp. 69—^Brodslsy v. Frank, 253 
IlLApp. 491. affirmed 178 N.H. 775, 

■ 342 Ill. no. 

Ind.—^Prasuhu v. Alfke, App., 11 N. 
E.2d 1000. 

Minn.—^Deflel v. Eosenberg, 174 N.W. 
838, 144 Minn. 166. 

N.J,—Bonhard v. Gindin, 142 A. 52, 
104 N.J.Liaw 699—Hanrahan v. Na¬ 
tional Bldg., etc., Assoc., 61 A. 480, 
67 N.J.Law 526, affirmed 54 A. 
1124, 68 N.JX. 780—Hanrahan v., 
National Bldg., etc., Assoa, 48 A. 
617. 66 N.J,Law 80. 

N,Y.—AHerton v. Allerton, 60 N.Y. 
670^Davla v. Gifford, 169 N.Y.S. 
492, 182 App,DlT. 99—Bond Trouser 
Co. V. American By. Hxpress Co., 
208 N.Y.S. 643, 124 Mlsc. 619. 

Or.—Spexarth v. Rhode Island Ins. 
Co. of Providence, R, I., 245 P. 
516, 118 Or. 22. 

13 C.J. p 610 note 90 [a] (1), p 611 
note 95, 

Abuse of oonfldenoe 
III—Waterman v. Hall,, 270 IlLApp. 
568. 

iSlsrepresentatlo&s not pxusait or 
not relied on do not authorize res<^s- 
slon.—First Nat Bank v. Level, Club, 
4 N,y.S.2d 784, 264 App.Dlv. 266. 
Befusal of oonspiratom to 
•wtontt 

Refusal of conspirators to join In 
undoing wrong cannot be used as ez- 
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cuse by partners In their guilt to 
defeat rescission based on wrong.— 
Marr v. Tumulty, 176 N.B. 866, 256 
N.Y. 15, reversing 240 N.Y.S. 828, 228 
App.Dlv. 569, and reargument denied 
and amended 177 N.E. 184, 266 N.Y. 
664. 

99. Ga.—^Bauitable Building & Loan 
Ass’n V. Brady, 166 S.B>. 222, 225, 
171 Gku 576, citing Corpus Juris. 
Mich.—^Warnes v. Brubaker, 65 N.W. 

276, 107 Mich. 440. 

1. U.S.—National Bank & Loan Co. 
V. Carr, N.Y., 28 3.Ct 518, 189 U.S. 
426, 47 L.Ed. 881—National Bank 
& Loan Co. v. Petrie, N.Y., 23 S.Ct 
612, 189 U.S: 423, 47 L.Ed. 879. 

9. U.S.—Cunningham v. Pettigrew, 
Utah, 169 F. 886, 94 C.GA. 467. 

3. U.S.—^Hubert v. Apostoloff, D.C. 
N.Y., 278 F. 678, affirmed, GGA.* 
285 F. 161. 

i., La.—Davis v. Lacaze, 158 So. 626, 
181 La. 76, followed in Lacaze v. 
Atkins, App., 158 So. 876. 

As constituting fraud invalidating 
consent see supra { 156. 

& Fla.—Nichols v. Bodenweln, 146 
So. 86, 107 Fla. 25, rehearing de¬ 
nied and amended 146 So. 659, 107 
Fla 25—^Hendricks v. Stark, 126 
So. 298. 99 Fla. 277. 

Tex.—Commonwealth Finance Corpo¬ 
ration V. Amundson. ClvJLpp., 294 
S.W. 286. 

As constituting fraud generally sea 
supra i 157. 
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Building and construction contracts. As in con¬ 
tracts generally, misrepresentation and fraud prac¬ 
ticed on either party to a building and construction 
contract may be a ground for rescission by the 
other, provided the fraudulent representation is re¬ 
specting a‘matter material to the contract and one 
in the absence of which the contract would not 
have been made.® 

(2) Election between Affirmance and Rescis¬ 
sion 

One Induced by fraud to enter into a contract may, 
on discovery of the fraud, elect between affirmance and 
rescission. 

One induced by fraud to make a contract may 
on discovery of the fraud either affirm the contract 
and sue for damages, or assert them by way of 
counterclaim, .as stated in § 167 supra, or he may 
repudiate the contract, tender back what he has 
received under it, and recover what he has parted 
with, or its value,^ but the adoption of one rem¬ 
edy excludes the other.® It should be noted, how¬ 
ever, that, where a performance in part has been 
accomplished before discovery of the fraud, and 
a repudiation of the contract is impracticable, con¬ 
tinuance of-performance will not constitute a rati¬ 
fication preduding relief independent of the con¬ 
tract® 

b. Undue Influence 

One may rescind a contract entered into because of 
undue influence or he may ratify the contract. 


The limitations as to the right to rescind for 
fraud apply also as a general rule to undue in¬ 
fluence,the agreement being simply voidable and 
capable of ratification by the party influenced.!^ 

c. Bniesfl 

A contract may be rescinded for duress. 

The limits to the rig^it of rescission applicable in 
the case of fraud are also applicable in cases of 
duress.!® 

d. Mistake 

Mistake may constitute ground for the rescission of 
a contract. 

A mutual mistake as to a material fact, and in 
some instances a unilateral mistake, entitles the 
party affected thereby to rescind the contract!® un¬ 
less the contract has already been executed and in¬ 
justice to the other party would result.!^ If the 
contract has been executed by him, the party ag¬ 
grieved may on rescission recover on the quantum 
meruit or quantum valebat for what he has done 
or furnished under it,!® or hg may recover monej' 
or property paid or delivered by him under the 
agreement!® To authorize relief for mistake the 
mistake must have been mutual,!7 material,!® and 
not due to complainant’s negligence;!® and com¬ 
plainant must show injury.®® Further, as stated in 
§ 145 supra, to avoid an agreement the mistake 
1 must be of fact and not of law. 


& U.S.—^Hingaton v. L. P. & J. A. 
Smith C!o., Ohio, 114 F. 294, B2 a 
C.A. 206. 

9 C.J. p 728 note 46, P 724 notes 
47, 48. 

?. Ala.—^Lowery v. Mutual Loan 
See., 79 So. 389, 202 Ala. 51. 

Neb._Geise v. Tarter, 198 N.W. 869, 
861, 112 Neb. 44, citing Corpus 
Jails. 

Tex.—Lamlnack v. Black, Clv.App., 3 
S.W.2d 824, 826, citing Ooipns Stl- 
ila.. 

Va.—Rhoades v. Banking, Trust & 
Mortgage Co., 99 S.K 673, 676, 126 
Va. 820, citing Corpus Juris. 

18 aJ. p 611 note 8. 

& N.T.—Conrow v. Little, 22 NJl 
846. 116 N.T. 887, 6 liH-A- 698, af¬ 
firmed 28 N.11 1144. 

18 aJ. p 611 note 6. 

9 , Pa.—Miller v. Central Trust & 
Savings Co.. 132 A. 579, 683, 286 
PeL 472, quoting Corpus Juris. 

IS aJ. p 611 note 6. 

10. U.S. — O'Callahan v. Lowndes, 
Conn., 66 P. 866, 18 aOA. 610; 

18 CJ. p 611 note 9. 

U. Wyo^Hsnson v. Chicago, B. &i 


Q. R. Co., 232 P. 1101, 1104, 82 
Wyo. 387, citing Corpus Juris. 

13 C.J. p 611 note 10. 

IS. Ala.—Royal v. Goss, 46 So. 281, 
164 Ala. 117, 121. 

Wyo.—Hanson v. Chicago, B. & Q. 

R. Co., 232 P. 1101, 1104, 32 Wyo. 
337, citing Corpus Juris. 

13. N.T.—Bond & Goodwin v. Du 
Pont. 6 N.T.S.2d 428, 264 App.Div. 
543. 

N.C.— Bibbs V. St. Louis Union Trust 
Co., 153 SJ]. 858, 199 N.a 242. 
l3 C.J. p 612 note 16. 

and oonstructloii contrsot 
Where a building and construction 
contract is entered into under a mis¬ 
take as to a material matter, the 
party affected thereby may be enti¬ 
tled in equity to a rescission of the 
contract. —• Moffett, Hodgkins & 
Clarke, etc., Co. v. City of Roches¬ 
ter, N.T., 20 act 967, 178 U.S. 873, 
44 L.Bld. 1108, reversing 91 F. 2$. 83 
aCJL 319—9 C.J. P 728 note 46. 

14. N.T.— Capron v. Utica Ice Co., 
2 W,N.T.a 782, 127 Miac. 848. 

15 . Conn.—Rowland v. New Tork, 
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etc., R. Co., 23 A. 755, 61 Conn. 
103. 29 Am.S.R. 175. 

15 C.J. P 612 note 17. 

16. Ark, — Griffith v. Sebastian 
County, 3 S.W. 888, 49 Ark. 24. 

13 aJ. p 612 note 18. 

17. V. Leffennan, 61 
Md. 277. 

18 C.J. p 612 note 19. 

16 Ill.—Lasier v. Mayer, 146 N.B. 

465, 316 Ill. 382. 

Va.—^Thompson v. Jackson, 3 Rand. 

604, 24 Va. 604, 15 Am.D. 721. 

13 C.J. p 612 note 20, 

10. Ill.—Lasier v. Mayer, 146 N.E. 

466, 815 IlL 362. 

Mo.—Austin V. Brooklyn Cooperage 
Co., App., 285 S.W. 1016. 

Pa.—Stone v. C. I. T. Corporation.'' 
184 A. 674, 677, 122 Pa. 71, cltiif»ff 
Corpus Juris. / 

18 aJ, p 612 note 22. / 

ao. Iowa.—Morse v. Beale, 27 
461; 68 Iowa 468. 

Ezoflt I 

Mutual mistake affords no rl'Pkt of 
cancellation to party to contract who 
has profited thereby.—Hern^®Ji 
Hayter, Tex.Civ.App., 28 8.W.H ®®®» 
error refused. 
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Mistake as affecting the validity of a contract 
is considered in §§ 134-146 supra. 

e. Insanity 

Where the parties may be placed In statu quo, a 
contract of a person of Unsound mind may be rescinded 
or avoided. 

Under the common law and statutes declaratory 
thereof, a contract of a person of unsound mind 
may be rescinded or avoided where the parties may 
be placed in statu quo even though the opposite 
party was ignorant of conditions and had no rea¬ 
sonable cause to suspect, and the contract was 
fair and reasonable and made in good faith for 
adequate consideration.^! A contract by one who 
has knowledge of the- other party’s incapacity may 
be set aside on the ground of fraud .22 Where a 
valid contract has .been entered into, subsequent 
insanity of one of the parties which does not af¬ 
fect the substance pr purpose of the contract does 
not afford grounds for termina^tion or rescission.^® 

The necessity for restoration of the status quo 
on rescission is considered in § 438 infra. 

f. Intozicatioii 

Intoxication of one party of which the other party 
takes undue advantage or which completely deprives the 
subject of his reasonr and understanding may constitute 
grounds for the rescission of a contract. 

ai. Oal.—Neale v. Sterling, 4 P.2d 
260, 117 Cal.App. 607. 

Qa.—Joiner v. Southern Land Sales 
Corporation, 124 S.E. 518, 168 Ga. 

762—^Watkins v. Stulb Sn Vcrhauer, 

98 S.1L 94, 28 Oa.App. 181. 

Iowa.—Swartwood v. Chance, 109 N. 

W. 297. 131 Iowa 714. 

Ky.—Cash V. Bank of Lowes, 246 
S.W. 137, 196 Ky. 670. 

Mass.—^Brewster v. Weston, 126 N.E. 

271, 285 Maas. 14. 

Neb.—Achats v. Bailey, 187 N.W. 

641, 108 Neb. 272. 

N.T.—Church v. Dreier, 200 N.T.S. 

643, 206 App.Diy. 820. 

Okl.—McKone v. McConkey, 217 P. 

883, 90 OkL 290. 

22. N.C.—Wadford v. Gillette, 137 
S.E. 314, 198 N.C. 418. 

Tenn.—Pritchett v, Thomas Plater 
& Co., 282 S.W. 961, 144 Tenn. 406. 

N Svldeiice of bad faith 

Knowledge or Information such as 
w«ould lead a prudent person to be- 
lle\e that the other party to a con¬ 
tract is of unsound mind is such 
evidence of bad faith as will avoid 
the ,^iitracL—Pritchett v. Thomas 
Plate:^. & Co., 232 S.W. 961, 144 Tenn. 

406. » 

SSt ®,y.—Cawby v. Kurtz, 272 S.W. 

746, J209 Ky. 276. 

N-eb-j-Phifer v. Phifer’s Estate, 199 
N.W. 611, 112 Neb. 327. 


As a general rule, where there has been no fraud 
practised, equity will not set aside a contract oh 
the ground of intoxication at the time the contract 
was made.®^ Where, however, it appears that un¬ 
due advantage was taken of another’s intoxicated 
condition,®® or where the intoxication was induced 
by the party seeking to take advantage of the con¬ 
tract,®® or where undue influence was exerted over 
him while in such condition,®'^ or where the intoxi¬ 
cation is of such a character as completely to de¬ 
prive the party of his reason and understanding,28 
equity will set aside the contract on the ground of 
fraud. Likewise habitual drunkenness of such 
character as to impair the part/s mental faculties 
may constitute a ground for rescission.®® In law 
the contracts of an intoxicated person are avoided 
on the ground of incompetency; but in equity they 
are avoided on the ground of fraud.®® 


§ 419. Inadequacy of Consideration 

Ordinarily, mere inadequacy of consideration la not 
sufflcient to justify rescission or to warrant setting aside 
a contract, but where It Is connected with oihe^ circum¬ 
stances It may warrant relief. 

Mere inadequacy of consideration is not suflS- 
cient to j'ustify rescission or even in equity to 
warrant the setting aside of the contract.®! The 

Colo.—Meyer ▼. Nelson, 168 P. 1176, 
69 Colo. 66. 

Ga.—Taryan Rosin & Turpentine Co. 

V. Haskins, 116 S.E. 918, 29 Ga 
App. 763. 

Ill.—Page V. Keeves, 199 N.E. 131, 
862 Ill. 64. 

Ky.-Robbins v. Robbins, 66 S.W.2d 
81, 246 Ky. 411. 

Mass.—Bell v. Fred T. Ley & Co., 
179 N.E. 294, 278 Mass. 60. 

Mich.—^Hake v. Youngs, 236 N.W. 
868, 264 Mich. 545—Radloff v. 
Buggies Motor Truck Co., 201 N. 

W. 200, 229 Mich. 189. 

Mlsa—^Leggett v. Vinson, 124 So. 

472, 166 Miss. 411. 

Mo.—Breneman v. The Laundry, 87 
S.W.2d 429, 482, citing Oorpus Jtu 
zlB—^Reaves v. Pierce, 26 S.W.2d 
611. 

Neb.—Price v. Fraser, 281 N.W. 18, 
119 >feb. 806. 

N.M.—^Moruzzi v. Federal Life & 
Casualty Co., 76 P.2d 320, 42 N.M, 
86—^Ravany v. Equitable Life As- 
sur. Soc. of U. S., 194 P. 878, 26 
N.M. 514. 

Or.—^Whlte v. Oregon Riealty Exch. 
Inv. Co., 286 P. 289, 114 Or. 636— 
De Yulia v. Brownell, 216 P. 676, 
107 Or. 661. 

Tenn.—^Farrell v. Third National 
Bank, 101 S.W.2d 168, 168, 20 Tenn. 
App. 640, citing Corpus Juris. 

Tex.—Connellee y. Magnolia Petn)- 


84. Ark.—Cook v. Bagnell Timber 
Co., 94 S.W. 896, 78 Ark. 47. 

19 aJ. p 816 note 80. 

86. Ky.—Matthis v. O’Brien, 126 S. 
W. 166, 187 .Ky. 661, 

19 C.J. p 815 note 81. 

26. W.Va—^Miller v. Sterrlnger, 66 
S.B. 228, 66 W.Va 169, 25 L.RJL, 
N.S.. 696. 

19 C.J. p 816 note 83. 

87. N.C.—^Morrison v. McLeod, 22 N. 

a 221. 

SK Mich.—Scanlon v. Connor, 188 
N.W. 981, 168 Mich. 188. 

19 C.J. p 816 note 84. 

29. Mich.—Scanlon v. Connor, 188 
N.W. 931, 168 Mich. 133. 

19 QJ. p 816 note 86. 

30. N.C.—Burch v. Scott, 84 S.B. 
1035, 168 N.C. 602. 

19 GJ. p 816 note 87. 

31. U.S.—^Taylor v. Burr Printihg 
Co., C.C.A.N.Y., 26 P.2d 331, cer¬ 
tiorari denied 49 B.Ct 36, 278 U.S. 
641, 73 L.Ed. 568—Bold Packing 
Co. v. Doermann, C.aA.Neb., 298 
F. iU. 

'Ala—^Edwards v. Gordon, 129 So. 48, 
221 Ala 473. 

Ark.—Stewart v. Clark, 116 8.W.2d 
887, 196 Ark. 943. 

CaL—RusconI v. California Fruit Ex¬ 
change, 281 P. 84, 101 CaLApp. 
760. 
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§ 420 


consideration, be it more or less, is held at law 
to support the contract.®^ However, where inade¬ 
quacy of consideration is so gross as to shock 
the conscience,33 or is so connected with suspicious 
circumstances®* or misrepresentations®® as to afford 
strong, if not conclusive, evidence of fraud, it may 
furnish ground for relief. 

Adequacy of consideration generally is consid¬ 
ered in §§ 127, 128 supra, 

§ 420. Failure of Consideration 

An entire or substantlsl failure of consideration will 
permit a rescission of a contract. 

An entire or substantial failure of consideration 
will permit a rescission of the contract,3® and a 
recovery back of the money paid37 or of the value 
of goods advanced.®® Failure of consideration in 
this connection must be distinguished from want 
of consideration which does not confer a right to 
recover money voluntarily paid.®® An unsubstan¬ 
tial failure of consideration is not ground for re¬ 


scission but only the basis for recovery of dam¬ 
ages,*® and so a contract cannot be set aside for 
a partial failure of consideration not affecting the 
entire contract.** When so provided by statute, a 
partial, but substantial, failure of consideration jus¬ 
tifies rescission where the contract is entire and 
indivisible.*® A partial failure of consideration af¬ 
fords no ground for disaffirming the executed 
portions of the contract.*® 

Where absence of consideration is not provided 
for in a statute which specifically enumerates the 
grounds for rescission, it is not a ground although 
the contract is not enforceable.** Want of con¬ 
sideration coupled with actual fraud or under such 
circumstances that the transaction operates as a 
constructive or legal fraud is ground for rescinding 
an executed contract.*® 

Failure of consideration as affecting the valid¬ 
ity of a contract generally is considered in §§ 129- 
131 supra. 


leum Co., Clv.App., 279 S.W. 697, 
601, citing CoTpns JnxLi, and re¬ 
versed on other grounds Magnolia 
Petroleum Co. v. Connellee, Com. 
App., 11 S.W.2d 158, rehearing de¬ 
nied li S.W.2d 1020 and 20 S.W.2d 
768—^Nolan v. Young, CiT.App,, 220 
S.W. 164. ’ 

Wash.—^Walker v. Wagner, 77 P.2d 
870—Howland v. Day, 216 P. 864, 

• 126 Wash. 480. 

18 C.J. p 6l2 note 26. 

82. U.S.—^Eyre v. Potter, N.C., 16 
How. 42, 14 L.Ed. 592. 

Conn.—Clark's Appeal, 19 A. 332, 67 
Conn. 573. 

Ind.—Wolford v. Powers, 85 Ind. 294, 
44 Am.R. 16. 

83. U.S.—Dold Packing Co. v. Doer- 
mahn, aC.A.Neb., 298 F. 316. 

la— Page V. Keeves, 199 KB. 131, 
362 Ill. 64. 

Ind.—Stiefler v. McCullough, 174 K 
R 823, 97 IndApp. 128. 

Iowa.—^Rembe v. Ferguson, 166 K 
W. 720, 188 Iowa 29. 

Ey.—Blankenship v, Blanton, 89 S.W.. 

2d 982, 239 Ey. 625. 

Md.—Griffin v. Guy, 192 A. 369. ; 

Mich.-Hake v. Youngs, 236 KW. 

868, 254 Mich. 546.- ! 

Neb.—Price v. Fraser, 281 KW. 18.' 
119 Neb. 806. 

Tenn.—Farrell v. Third Nat Bank. 
101 S.W.2d 168, 168, 20 Tenn-App. 
540, citing Corpus Juris. 

Tex.—Eing v, Cliett Civ.App., 81 S. 
W.2d 860, error refused—Connellee 
y. Magnolia Petroleiun Co., Civ. 
App., 279 S.W. 597, 601, citing Cor¬ 
pus Juris, find reversed on other 
grounds Ma^olia Petroleum Co. v. 
Connellee, CoimApp., 11 S.W.2d 


158, rehearing denied 14 S.W.2d 
1020 and 20 S.W.2d 768. 

13 C.J. p 612 note 28. 

3IL Ala.—^Edwards v. Gordon, 129 
So. 48, 221 Ala. 473. 

Ark.—Stewart v. Clark, 116 S.W.2d 
887, 196 Ark.-943. 

Fla.—Douglas v. Ogle, 86 So. 243, 80 
Fla.. 42. 

Ey.—Robbins v. Robbins, 66 S.W.2d 
31. 246 Ey. 411. 

13 C.J. p 612 notes 29, 31. 

36ki Ey.—Robbins v. Robbins, 66 S. 
W.2d 31, 246 Ey. 41L 

Mo.—^Breneman v. The Laundry, 87 
S.W.2d 429, 482, citing Corpus Ju- 
zls. 

13 C.J. p 612 note 80. 

88. CaJ.—Scheel v. Harr, App., 80 P. 
2d 1086. 

Mich.—Sharrar v. Wayne Sav. Ass'n, 
224 KW. 879. 381. 246 Mich, 225, 
citing Corpus Juris. 

Minn,-Hatcher v. Union Trust Co. 
of Maryland, 219 KW. 76. 1T4 
Minn. 241. 

Mo.—^Drown v. Tough, 88 S,W.2d 786, 
226 Mo.App. 1017. 

Pa.—Feuerstein v. New Century 
Realty Co., 166 A. 110, 304 Pa. 271. 

Tenn.—True v. J. B. Deeds & Son, 
271 S.W. 41. 42. 161 Tenn. 680, 
quoting Corpus Juris. 

Tex.—Radford v. Snyder Nat. Farm 
Loan Ass’n, Civ.Afp., 121 S.W.2d 
478—White v. Rutherford, Civ. 
App., 10 S.W.2d 776, error dis¬ 
missed. 

Va.—Texas Co. v. Northup, 158 S.E. 
669. 164 Ya. 428. 

Wash.—Capital Savings & Loan 
Ass’n v. Convey, 27 P.2d 186, 176 ‘ 
Wash. 224. 

18 C.J. p 612 notes 88, 84. ^ ' 
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Houexlsttiik ceasidsxaitiojL 
Contract may be set aside, if made 
for a consideration which was really 
nonexistent—^Wolf Mountain Lum¬ 
ber Co. V. Buchanan, 186 S.E. 129, 
192 KC. 771. 

37. La.—Mechanics, etc.. Ins. Co. v. 
McLain, 20 So. 278, 48 La.Ann. 
1091. 

KY.—Plandrow v. Hammond, 42 K 
B. 611, 148 KY. 129, reversing 25 
KY.S. 288, 72 Hun 106. 

13 C.J. p 612 note 35. 

38. Ind.—Fraser v. Boss, 66 Ind. 1. 

89, Me.—Soper v. Stevens, 14 Me. 
133. 

40l Wash.—^Marraazo v. Orino, 78 P. 
2d 181. 

41. Tenn,—^Farrell v. Third Nat. 
Bank, 101 S.W.2d 158, 20 TennApp. 
540. 

W.Va.—Matney v. Blakely, 124 S.E. 
918, 97 W.Va. 291. 

48. Cal.—Vaughn v. Fey, 190 P. 
1041, 47 Cal.App. 486—^Fontaine v. 
LacasSie, 171 P. 812, 36 CalApp. 
176. ■ 

13 aJ. p 610 note 90 [a] (2)-(4). 

43. Mo.—Shannon v. Crabtree, 71 S. 
W.2d 709, 711, quoting Cozims Ju¬ 
ris. 

13 C.J. p 618 note 38. 

44. Mont—Simeon v. Elenxe, 218 P. 
440, 66 Mont 841. 

45. Tex.—Radford v. Snyder Nat 
Farm Loan Ass’n, dv.App,, 121 S. 
W.2d 478—White v. Rutherford, 
ClvApp., 10 S.W.2d 776. error dis¬ 
missed. 
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§ 421. Nonperformance or Breach 

Nonperformance or breach may, as considered 
specifically in the following sections, and subject 
to qualifications and limitations therein stated, 
constitute a ground for rescission. Consult Pocket 
Parts for later cases. 

§ 422. -Right to Rescind in General 

Substantial nonperformance or breach of a contract 
hiay afford grounds for rescission. 

Under the common law and statutes which pre¬ 


scribe the right, one party to a contract may, sub¬ 
ject to certain limitations hereinafter stated, ter¬ 
minate^® or rescind^^ it, because of the substantial 
nonperformance or breach of the other. The right 
to rescind, is an extreme one and does not arise 
from every breach,^® and the general rule is that 
rescission will not be permitted for a slight or 
casual breach of the contract, but only for such 
breaches as are so substantial and fundamental as 
to defeat the object of the parties in making the 
agreement.^® ‘So a mere dispute as to the manner 
of performance resulting from a misunderstand- 


46. Ark.—Grayling Lumber Co. v. 
Hemingway. 194 S.W. 608, 128 Ark. 
S86. 

N.T.—De Mine Co. v. Casey. 189 N. 

y.S. 275, 116 Miac. 646. 
Vamdnatioa not Identical with x«- 
solsaton 

Although It is not unusual to char¬ 
acterize the annulling ot an execu¬ 
tory contract for breaches affecting 
the consideration as a rescission, and 
to attempt to adjudge the rights of 
the parties by the rules applicable 
to rescission, such a termination of 
the contract is not a “rescission" in 
the frue sense of the term.--De MUle 
Co. y.. Casey, supra. 

47. Ala.—^Birmingham News Co. v. 
Fitzgerald, 183 So. 81, 222 Ala. 886. 

Cal.—Sobelman v. Maler, 262 P. 1087, 
203 Cal. 1—O'Connell y. Federal 
Outfitting Co., 42 P.2d 1070, 5 Cal. 
App.2d 827—Loop Bldg. Co. v. De 
Coo, 276 P. 881, 97 CaLApp. 864^- 
ShuU V. Crawford, 164 P, 330, 33 
Cal.App. 36. 

Colo.—Hall y. Sunberg, 209 P. 638, 
72 Colo. 90. 

Ga.—C’ty of Atlanta v. Wise, 181 S. 
E. 882, 884. 61 Ga.App. 941, citing 
Ooxpua Farls—Sinclair Refining 
Co. y. Dayls, 171 S.B. 160, 47 Ga. 
App. 601—^Riverside Academy v. 
Urtgh, 126 S.E. 900, 88 Ga.App. 
465—Marietta Pub. Cp. v. Times 
Pub. Co., 107 SE. 270, 26 Ga.App. 
752—Collins v. Frazier, 98 S.EL 188, 
23 GaApp, 236. 

HI.—Atwell Printing & Binding Co. 
V. .Prairie Fanner Pub. Co.,, 246 Ill. 
App. 100. 

Iowa.—Andrew y.. American Sav. 
Bank & Trust Co. of Davenport 
258 N.W. 911, 219 Iowa 921. 

Ky.—Beattie v. Frlddle, 17 S.W.2d 
246. 229 Ry. 361. 

La.—Nabors Oil Corporation y. Saih- 
aelB, 127 So. 363, 170 La. 67^ohn 
T. Meier & Co. y. Schmidt & Zie¬ 
gler. 126 So. 191, 12 LaApp. 48L 
Mdl—^Ady y. Jenkins, 104 A 178, 133 
Md. 86. 

MJpbu-Bosenthal' v. Triangle Devel- 
QPrnmt Co., 246 N.W. 182, 261 

JBpiqw-rlB^ependent Harvester Co. v. 
Mhlxoim, 179 N.W. 727, 147 Minn. 
146. 


Mo.—njones y. Peterson, 72 S.W.2d 
76, 335 Ma 242—Smith v. Hum¬ 
phreys, App., 266 S.W. 487. 

N.H.—Laroee v. Porter. 177 A 297. 
87 N.H. 241. 

N.J.—S. S. Thompson & Co. v. At¬ 
lantic County, 148 A 626, 106 N. 
J.Law 355. 

N.Y.—CaUanan v. Reeseville, 92 N. 
E. 747, 199 N.T. 268—Raftery v. 
World Film Corp., 167 N.Y.S. 1027, 
180 App.DIv. 476—Peaslee v. Press 
Ass’n Compilers. 5 N.Y.S.2d 906, 
168 Misc. 126—Collins v. Febrey, 
254 N.Y.S. 460. 142 Misc. 319. 

OkL—Hurst v. Champion, 244 P. 419, 
116 OkL 228. 

Pa—^William F. Mosser Co. v. Cher¬ 
ry River Boom & Lumber COn 188 
A 86. 290 Pa 67—Philadelphia 
National LesLgue Club v. Raina 80 
PaSuper. 266. 

S.D.—^Bomeman v. Schllt 220 N.W. 
471, 68 S.D. 168. 

Tex.—^Powers v. Sunylao Co., Com. 
App., 25 S.W.2d 808, reversing 
Sunylan Qo. v. Powers, Clv.App., 
14 S.W.2d 894, affirmed Powers v. 
Sunylan Co., ComApp., 27 S.W.2d 
129—^Hausler v. Hardlng-Gill Co., 
Com.App., 16 S.W.2d 648, revers¬ 
ing, ClvApp., 6 S.W.2d 445—Lo¬ 
gan y. Elliott, CivApp., 61 S.W.2d 
157, error dismissed. 

Utah.—Pool y. Hotter, 186 P. 714, 
65 Utah 288. 

Vt.—Auer & T^wltchell v. Robertson 
Paper COn HI A 670, 94 Vt. 478. 
Wash.—^Vaa Reulen y. Sealander, 49 
P.2d 19, 183 Wash. 684. . 

Wyo.—Heyer v. Ifinnesota Western 
Oil Co., 266 P. 662, 86 Wyo, 448. 

13 C.J. p 618 notes 42, 48. 

A oontraet under seal may be re¬ 
scinded for breach.—Ballon v. Bill¬ 
ings, 186 Masa 807. 

Agreements other tliaai oovenaats 
Right of ohe party to rescind con¬ 
tract for nonpeftormance by other of 
obligations thereunder is not con¬ 
fined to covenants in their strict 
sense and extends to agreements oth¬ 
er than covenants.—^Fletcher v. 
Fletcher, 124 S.B. 722. 158 Ga. 899. 

4l8i Iowa.—Andrew y, American Sav. 
Bank & Trust Ca of Davenport, 
268 N.W.' 911, 219 Iowa 921—Min- 
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tie y. Sylvester, 211 N.W. 867, 202 
Iowa 1128. 

EY.—^Natural Rock Asphalt Corpora¬ 
tion y. Carter, 297 S.W. 1114, 221 
Ky. 181—Summers Fibre Co. v. 
Walker, 109 S.W. 888, 33 Ky.L. 
163. 

Minn.—^United Cigar Stores Co. of 
America v. Hollister, 242 N.W. 3, 
186 Minn. 634, 

Mo.—Jones v. Peterson, 72 S.W.2d 
76, 335 Mo. 242. 

Neb.—BOapka v. Shrauger, 281 N.W. 
612—Nebraska Wheat Growers’ 
Ass’n v. Smith, 212 N.W. 39, 116 
Neb. 177. 

Tex.—Cheek v. Metzer, 291 S.W. 860, 
116 Tex. 366. 

18 aj. p 613 note 44. 

49. U.S.—In re Wnterson, Berlin & 
Snyder Co., C.CA.N.r., 48 .F.2d 704, 

I reversing, D.G, 86 F.2d 94—Dold 
Packing Co. y. Doermann, C,CA 
I Neb., 298 F. 815—Winter Garden 
Co. v. Smith, aGANtr., 282 F. 
166. 

Conn.—Loveland v. Aymettis Auto 
’ Arcade, 184 A 876, 121 Conn. 231. 
Iowa.—^Andrew v. American Sav. 
Bank & Trust Co. of Davenport, 
268 N.W. 911, 919, 219 Iowa 921, 
citing OorpTU Juris—Nlederhauser 
V. Jackson ‘Dairy Co., 237 N.W. 
222, 226, 218 Iowa 285, citing Cor¬ 
pus Jmis—^Whlte v. Massee, 211 
N.W. 889, 202 Iowa 1804, 66 AL. 
R. 1434—Blake v. Osmundson, 169 
N.W. 766, 178 Iowa 121. 

Ky.—Beattie v. Frlddle, 17 B.W.2d 
246, 220 Ky. 861. 

Md.—Speed v. Bailey. 189 A 584. 
168 Md. 655. 

Mass.—^Barry v. Frankinl, 191 N.E. 
661, 287 Masa 196, 93 AX.R. 1240 
—Plumer v. Houghton & Dutton 
Co., 183 N.E. 266, 281 Masa 173. 
Neb.—Klapka v. Shrauger, 281 N.W. 
612. 

N.Y.—John F. Trainer Co. v. G. Am- 
alnok ft Co., 140 N.EL 931, 286 N. 
T. 892, reversing 197 N.Y.k 921, 
205 App.Dly. 840—Smith y. Jo- 
hannsen, 192 N.Y.S. 478, 199 App. 
Dlv. 828—Crawford v. Brewer, 291 
N.Y.S. 887, 161 Misc. 166—Tlghe v. 
Empire Bond ft Mortgage Corpo¬ 
ration, 268 N.Y.S. 278. 144 Misc. 
146—SoroalB Bldg. Corporation v. 
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ing which is not persisted in,50 or the assertion 
of an unfounded or illegal claim pending perform¬ 
ance,®^ is not sdficient to justify a rescission, and, 
of course, a failure to perform something the party 
is not boimd to perform is not ground for rescis- 
sion.®2 Where the right exists, however, it may 
be exercised, although hardship results to the ad¬ 
verse party or his creditors.®® 

A breach by one of the parties to a tripartite 
agreement is not a basis for rescission as to the 
other parties.®^ 

Inability to perform. Legal inability to perform 
may furnish ground for. rescission where due to 
the default of the party,®® but, where a legislative 
enactment has made further performance by one 
party illegal, it has been held that the other can¬ 
not rescind.®® If one of the parties is financially 
unable to perform, the contract may be rescinded.®^ 

Delay. Where time is of the essence of the 
contract, failure to perform wdthin the time stip¬ 
ulated is ground for rescission.®® Mere delay in 
the execution of a contract, the terms of which will 


be satisfied by performance within a reasonable 
time, docs not in itself entitle the other party to 
rescind,®® but, to have this effect, the implication 
arising from nonperformance of the contract must 
be inconsistent with its being still in force.®® 
Where the party's unexplained delay in perform¬ 
ing is such as to warrant the conclusion that he 
does not intend to perform, the other party may 
resemd.®^ 

Contract fixing rights of parties. A breach is 
not a ground for rescission where the contract 
itself provides another effect which it shall have 
upon the rights of the parties,®® but it does not 
follow from the absence of a provision for a re¬ 
scission that none can be effected.®® A contract 
cannot be canceled for nonpayment of an install¬ 
ment where it specifically provides that it is non- 
cancelable.®^ 

Election of remedies. A person entitled to re¬ 
scind the contract because of nonperformance by 
the other party may nevertheless elect to stand on 
the contract and recover damages for its breach.®® 
A party may also retain the benefit of a contract 


Prolay Realty Corporation, 241 N. 
T.S. 288. 186 Mlsc. 890. affirmed 24S 
N.Y.8. 50T. 280 App.Div. 688. 

X.C.—JenJclns v. Myera, 188 S.E. 629, 
209 N.C. 812—North CaroUna High¬ 
way Commission v. Rand, 148 S.E. 
861, 195 N.a 799. 

Or.—Peldschau v. Clatsop County, 244 
P. 628, 117 Or. 482—Inland Const 
Co. V. City of Pendleton, 242 P. 842, 
116 Or. 668. 

Wash.—Uarraxzo v. Otino, 78 P.2d 
181—^Roisano - v. Moore, 27 P.2d 
1096, 1098, 176 Wash. 666, citing 
Ckixptis Jluda. 

W.Va.—Holderhy v. Harvey a Tay¬ 
lor Co., 104 S.E. 660, 87 W.Va. 166. 
■Wig.—Gedanke v. Wisconsin Evap¬ 
orated Milk Co., 264 N.W. 660, 216 
Wis. 870. 

18 C.J. p 618 note 4^ 

SUght ovarduu^ 

A slight overcharge in statement 
of account sent by plaintiff does not 
authorise defendmt to repudiate con¬ 
tract for course of instruction, and 
refuse to pay anything.—La Salle 
Extension University v. Ogbum, 98 
S.B. 986, 174 N.a 427, Aim.Cas.l918C 
887. 

Befnsal to pay money 
Mere refusal to pay money, not be¬ 
ing repudiation of money contract, 
does not warrant rescission.—^Lynch 
V. Stebblns, 142 A- 785, 127 Me. 203. 

Sa Iowa.—Blake v. Osmundson, 169. 

N.W. 766, 178 Iowa 12L 
Ky.—BeatUe v. Priddle, 17 S.W.2d 
246. 229 Ky. S61. 


51. Pla.—Croker v. Powell, 166 So. 
146, 115 Fla. 738. 

62. Or.—^Paldanius v. Strauss, 198 
P. 268, 100 Or. 497. 

63. U.S.—Columbus v. Baltimore 
Mercantile Trust & Deposit Co., 
Ga., 81 S.Ct 106, 218 U.S. 646. 54 

I L.Ed. 1198. 

54. N.T.—Rubin v. Whitney, 296 N, 
T.S. 255, 162 Mls& 821. 

65. Mich.—Niagara Palls Brewing 
Co. V. Wall, 67 N.W. 99, 98 Mich. 
168. 

56. Wash.—Cowley v. Northern Pac. 
R. Co., 123 P. 998, 68 Wash. 568. 41 
L.R.A.,N.S.. 669. 

Baleotive servloe la waartlBie 
The fact that the Selective Service 
Regulations of the United States, 
dated May 28,1918, prevented a bewe- 
ball player from performing his con¬ 
tract is no ground for its cancella¬ 
tion by the basebaU dub.—Doyle v. 
Philadelphia Nat. League Baseball 
Club, 80 PaDIst 588, 

67, N.H.—Larose v. Porfer, 177 A. 
297. 87 N.H. 241. 

5 Q, iiL—Atwell Printing St Binding 
Co. V. Prairie Farmer Pub, Co., 246 
ULApp. 100. 

B^an.—Lyons v. Kansas-Texas Pe¬ 
troleum Co., 216 P. 278, 114 Kan. 
186. 

NY.—John T. Trainor CJo. v. G. Am- 
'slnck & Co., 140 N.B. 981, 236 N.Y. 
892, reversing 197 N.Y.S. 921, 205 ^ 
App.Div. 840. 

Demand fdlovtng walvar 
Party not Insisting upon timely 
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‘performance, and thereby waiving 
performance of contract within time 
specified, may thereafter, following 
demand within reasonable time, de¬ 
clare forfeiture or cancellatlim for 
delay.—Lockit Cap Ca. v. Globe Mfg. 
Co., 290 P. 818, 158 Wash. 183. 

56. Ky.—Reid v. Wilder, 264 S.W. 
849, 204 Ky. 896, citing Corpus To- 
rls. 

Mich.—Shpargel v. Emerson Land 
I Co., 241 N.W. S91, 258 Mich. 222. 
N.J.—^Luce v. Npw Orange Industrial 
Assoc., 62 A. 806, 68 N.J.Law 31. 
Tex.—^Latham v. Butler, Clv.App, 17 
S.W.2d 1083, error refused. 

60. N.J.—Luce V. New Orange In¬ 
dustrial Assoc., 52 A. 806, 68 NJ. 
Law 31. 

13 C.J. p 613 note 49. 

61. N.Y.—Paris! v. Guardian Sav., 
etc.. Co., 62 N.Y.S. 1094, 80 Misc. 
748. 

63. Ky.—Beattie v. Friddle, IT S.W. 

2d 246, 229 Ky. 361. 

Okl—Minnetonka Oil Co. v. Cleve¬ 
land Vitrified Brick Co., Ill P. 826, 
27 Okl. 180. 

63. U.S.—Crowe v. Oscar Barnett 
Fdy. Co., D.C.N.J., 218 P. 864, 
modified on other grounds 219 F. 
460, 136 aCJL 162. 

64. Tex.—Motor Supply Co. v. Qen- 
jerol Outdoor Advertising Co., Civ. 

App., 44 S.W.2d 607. 

66. Miss.—Yazoo, etc., R. Co. t. 

Baldwin. 29 So. 768, 78 Misa 67.' 
18 CJ. p 62S note 14* 
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and sue for damages for a breach of a part of the I the wrongful acts or omissions of the owner or his 


contract®® When the breach occurs the party to 
whom performance is due must elect whether he 
will rescind or will demand a continued perform¬ 
ance,®'^ and the failure of the adverse party to per¬ 
form does not of itself rescind the contract.®® 

Separate contracts. One contract cannot be re¬ 
scinded for breach of another and independent con¬ 
tract.®® 

Building and construction contracts. The failure 
of the builder duly and properly to perform his con¬ 
tract, if such failure is not due to any wrongful 
acts or omissions on the part of' the owner, gives 
fo the latter the right to rescind and annul the con¬ 
tract, especially where the contract so provides,7® as 
where the contractor fails to complete the work 
within the time specified or within a reasonable 
time,'^^ or in case the time for completion is ex¬ 
tended, where he fails to complete it within the ex¬ 
tended time;"^® or where the material furnished by 
the builder is defective, unless the existence of the 
defect was known to the employer at the time the 
contract was made.^® The builder’s' default is not 
a. ground for rescission by the owner, where it is 
caused by the owner’s failure to perform,^* or by 


architect or engineer.'^® 

It is not every partial neglect or refusal to com¬ 
ply with the terms of the contract by the builder 
which wdll entitle the owner to rescind,'^® but the 
default must be substantial"^^ and of such a char¬ 
acter as indicates an intention on the part of the 
builder to abandon the contract there must be 
an actual default, unequivocal renunciation, or le¬ 
gal disability to perform on his part.'^® The owner 
cannot treat the contract as abandoned by the con¬ 
tractor for the reason that the contractor has en- 
j tered into a subcontract.®® Deviations from the 
j,' contract which are authorized by the owner are not 
ground for rescission,®! nor are deviations which 
pare allowable under the terms of the contract.®® 
The fact that the sureties on a, contractor’s bond 
become insolvent will not justify the owner in an¬ 
nulling the contract without affording the builder 
an opportunity to substitute other and sufficient 
sureties.®® 

A subcontractor is justified in rescinding or aban¬ 
doning his contract, on account of a default on the 
part of the original contractor, which prevents him 
from properly performing the subcontract,®^ but 
he cannot rescind for a minor breach.®® 


Wls.—MUls V. Morris, 145 N.W. 
SS9, 15$ Wls. 88. 

07. Ala.—Way v. Kirkpatrick Lum¬ 
ber & Timber Co., 108 So. 94, 96, 20 
. AIa.App. 486, uuoting Corpus Juris. 
<>■1. —^Dyer Bros. Golden West Iron 
Works V. Central Iron Works', 287 
P. 386, 73 Cal.App. 202. 

Tex.—Sinclair Kefinlng Co. v. Costln, 
Civ-App., 116 S.W.2d 894, 

IS CJ. p 814 note 67. 

68. U.S.—^Roettlnger v. U. S., 26 Ct 
Cl. 891. 

Iowa.—Blake v. Osmundson, 169 N. 

W. 768, 178 Iowa 121. 

13 C.J. p 614 note 68. 

09. w>LB, — ^Rock V. Gaede, 207 P. 323, 
324. Ill Kan. 214, citing Corpus 
Juris. 

13 C.J. p 618 note 64. 

7a Cal.—Monson v. FischeT, 5 P.2d! 

628, 118 Cal.App. 608. 

Colo.—Briggs V. Bobinson. 266 P. 639, 
82 Colo. 1, 62 A.L.R. 1172. 

Utab.—rSidney Stevens Implement Co. 
V. Hintze, 67 P.2d 632, 111 A.L.B. 
381. 

9 C.J. p 724 note 49. 

7L CaL—^American Type Pounders’ 
Co. y. Packer. 82 P. 744, 180 Cal 
459. 

9 C.J. p 724 note 60. 

78. NJT.-Fra^el v. Priedmann, 92 
666, 199 N.Y. 851. reversing 
116 N.Y.S. 1121, 180 App.Div. 908, 


affirming 111 N.Y.S. 436, 68 Mlsa 
461. 

73. Colo.—^Briggs V. Bobinson, 256 
P; 639, '82 Colo. 1, 62 A,L.R. 1172. 
VL—Scales v. Wiley, 33 A. 771, 68 
Vt. 39. 

74k Mo.—^Koerper v. Royal Inv. Co., 
1 77 S.W. :807, 102 Mo-App. 643. 

^Vt—Scales v. Wiley, 33 A 771, 68 
Vt 89. 

76. Ky.—O'Connor v. Henderson 
Bridge Co.i 27 S.W. 251, 983, ,96 
Ky. 683. 16 Ky.L. 244. 

9 C.J. p •726 note 64. 
ludsteiioa on work liy snbooateao- 
tor 

Owner was not Justified in cancel¬ 
ing contract for construction of 
building addition, after partially 
completed structure was defective 
due to subcontractor’s poor work¬ 
manship, where owner Insisted that 
subcoptradtor proceed with work of 
rebuilding, agreed to extension, and 
demurred to general contractors’ of¬ 
fer to get ,new subcontractor.—^Par¬ 
sons Const Co. V. Gifford, 262 N.W. 
608, 129 Neb. 617,. 

78. Neb.—Parsons Const Co. v. Gif¬ 
ford, 262 N.W. 608, 129 Neb. 617. 
Pa.—McClelland v. New Amsterdam 
Casualty Co^ 186 A 198, 322 Pa. 
429. 

9 C.J. p 725 not^ 66. 

77. Wash.—Wray v. Young, -210 P. 
794. 122 Wash; 880.. 
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78. OKL—American Surety Co, v: 
Scott 90 P. 7, 18 Okl. 264. 271. 

Tenn.—Brady v. Oliver, 147 S.W. 
1186, 126 Tenn. 695, 41 L.ItA,N.S., 
60. Aim.Cas.l913C 876. 

9 aj. p 725 note 66. 

79. Tenn.—Brady v. Oliver, supra. 

7 C.J. p 725 notes 67-69. 

8a Wash.—spina v. Arcadia Or¬ 
chards Co., 181 P. 218, 78 Wash. 44. 
81. Cat—Giberson v. Pink, 161 P. 

371, 28 .CalApp. 26. 
sa Conn.—O’Keefe v. St Francis’ 
Church, 22 A ‘325, 59 Conn. 661. 
83. Tex.—Waco Tap R. Co. v. Shir¬ 
ley, 46 Tex. 866.. 

81 U.B.—Gill V. Hale & KUbum Co., 
Ohio, 257 P. 906, 169 C.C-A -66— 
P. J. Carlin Const. Co. v. Guerin! 
Stone Co., Porto Elcq, 241 P.. 646, 
164 C.C.A 821, certiorari granted 
-Guerlni Stone Co. v. P. J. Carlin 
Const Co., 38 S.Ct 9, 245 U.S. 643, 

62 L.Ed. 528, and reversed on other 
grounds 39 S.Ct 102, 248 U.S. 334, 

63 L.Ed. 276. > 

Mich.—^Plnnlgan v. Worden-Alien Co., 

i67 .N.W. 930, 201 Mich. 445. , 
Pa.—Turner Conprete Steel Co. v. 
Chester Construction & Contract- 
.ing Co., 114 A-780, 271 Pa. 206. 
"Wash.—Bishop v. T. Ryan Const Co., 
180 .P. 126, 106 WashL 264. 

9 C.J. p 726 note 67. 
as. Po.-—Turner Concrete Steel Co. 
V. Chester Construptlpn & Con- 
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The builder may rescind the contract where the 
employer fails or refuses to perform stipulations in 
the contract to be performed by him which are 
conditions precedent to performance by the builder, 
or otherwise prevents the builder from performing 
the contract,86 as where there is a failure of the 
employer to pay in accordance wdth his contract,®^ 
unless the builder himself is in default.** Thus con¬ 
tinuous and repeated failures to pay installments at 
stated periods, as agreed, justifies an abandonment 
by the builder,*® notwithstanding the contract pro¬ 
vides that the work shall be steadily prosecuted 
without intermission;® 6 but it has been held that 
the builder is not justified in abandoning the con¬ 
tract on the nonpayment of an installment that is 
due, where further performance is not dependent 
thereon and payment is not a condition precedent to 


performance.®! The builder is not entitled to re¬ 
scind and abandon the contract unless there has 
been some wTongful act or default on the part of 
the owner,®* as where the delay in pajment is a 
reasonable one,®* or the amount due is disputed.®^ 
Unfounded and unreasonable complaints by the 
owner as to the details of the work will not justify 
the contractor in abandoning the work where the 
owmer does nothing to compel him to quit.®® 

§ 423. -Party Rescinding Must Not Be in 

Default 

To permit rescission tor nonperformance or breach, 
the rescinding party must not himself be in substantial 
default. ' 

A party who is himself in default of performance 
cannot rescind,®* but to bar his right the default 


tracting Co.,' 114 A. 780. 271 Pa. 
205. 

IMspute aa to payment 
A subcontractor’s right to rescind 
will be upheld only where the con¬ 
tractor was given a reasonable time 
in which to comply with the demand 
for payment of an amount due before 
the subcontract work was aban¬ 
doned, and where a subcontractor 
abandoned an eight hundred thou¬ 
sand dollar contract within a few 
hours after a large payment claim¬ 
ed by the contractor to be the full 
amount due, which claim was disput¬ 
ed by the subcontractor without stat¬ 
ing how much was claimed, and the 
subcontractor's contention was met 
by contractor’s promise to make Im¬ 
mediate liquidation of any charge 
shown unpaid, the subcontractor’s 
abandonment of, the work was not 
iustiflable.—Turner Concrete Steel 
Co. V. Chester Construction & Con¬ 
tracting Co., supra. 

Xmavoldable delay 
.Where the general contractors 
were required to complete within a 
specified time, and they let a subcon¬ 
tract for the metal doors, etc., to be 
completed at a certain time, time 
was not of the essence of the con¬ 
tract, so far as concerned the sub¬ 
contractor’s right, as distinct from 
Its obligation, and so the fact 'that 
the general contract 9 r was xmavold- 
ably delayed, and did iK>t have the 
building far enough advanced for the 
doors to be installed at the time 
fixed for completion of that work, 
did not as a matter of law, warrant 
the subcontractor in canceling its 
contract.—Gill v. Hale & Kllbum 
.Co., Ohio, 257 P. 908, 169 aC.A. 66. 

86. N.J.—^Board of Education of 
Roxbury Tp. In Morris County v. 
Kerr, 107 A. 269, 93 N.J.Law 240. 

9 C.J. p 726 note 68. 

87. tJ.S.—Pickens County v. Nation¬ 
al Surety Co., aaA.S.C^ 18 F.2d 


768—TJ. S. Fidelity & Guaranty Co. 

V. Robert Grace Contracting Co. C. 
C.A.Pa. 263 F. 288. 

Neb.-r-Howard County v. Pesha, 172 
N.W. 66. 61. 103 Neb. 296, citing 
Ooxpns Toils. 

Tex.—^Kldd-Scruggs Co. v. Tyler Ho¬ 
tel Co.. Civ.App., 270 S.W. 666. 

9 C.J. p 726 note 69. 

88. CaL — Fairchlld-Gilmore-WIlton 
Co. V. Southern Refining Co., 110 P. 
961. 168 Cal. 264—Golden Gate 
Lumber Co. v. Sahrbacher, 38 P. 
636, 106 CaL 114. 

Mass.—^National Contracting Co. v. 
Commonwealth, 66 N.E. 639, 183 
Mass. 89. 

9 C.J. p 726 note 70. 

88. Mich.—Scheible v. Klein, 60 N. 

W. 857, 89 Mich. 376. 

Mo.—Bean v. Miller, 69 Mo. 384. 

9a Mo.—^Bean v. 'Miller, supra. 

91. Arlz.—Greenlee County v. Cotey, 
166 P. 302, 17 Arlz. 542. 

CaL—Flinn v. Mowry, 63 P. 724, 1006, 
131 Cal. 481. 

9 C.J. P 726 note 78. 

98. CaL—Lynip v. Alturas School 
Dist, 141 P. 836. 24 Cal.App. 426. 
9 C.J. p 726 note 75. ’ 

93. N.T.—Cranford Co. v. New Tork, 
184 N.T.S. 839, 160 App.DIv. 196. 

9 C.J. P 727 note 76. 

94, Pa.—Grunwald v. Hahn, 84 A. 
972, 176 Pa. 37. 

9 C.J. p 727 note 77. 

85. Ga.—^Hecht v. White, 80 S.B. 16, 
18 Ga.App. 790. 

9a U.S. — Maison Dorln Socldtd 
Anonyme v. Arnold, C.C.A.N.T., 296 
P. 887—White Oak Fuel - Co. v. 
Carter, Mo., 257 F. 64, 66, 168 C.a 
A. 266, dtlng Oozpu Toils, and 
certiorari denied 40 S.Ct 16, 260 U. 
'S. 678, 68 L.Ed. 1200. 

Cal.—North American Dredging Co. 
of Nevada v. Outer Harbor Dock & 
Wharf Co., 178 P. 766, 178 CaL 
'406—^Pyle v. Benjamin, 288 P. 372, 


102 CalApp. 691—^Bryan v. Bay- 
miller, 272 P. 1106, 95 CaLApp. 481 
—Ross v. Tabor, 200 P. 971, 53 Cal. 
App. 605. 

Fla—Carr v. Stockton, 92 So. 814, 
84 Fla 69. 

Ga—Marietta Pub. Co. v. Times Pub. 
Co., 107 S.E. 270, 26 Ga App. 752. 

Iowa.—^Atlas Brewing Co. v. Huff¬ 
man, 262 N.W. 188. 187, 217 Iowa 
1217, citing Cotims Toils —Shupe v. 
Thede, 218 N.W. 611, 613, citing 
OoxpoB Toils —Schmidt Broa Const. 
Co. V. Raymond T. M. C. A. of 
Charles City, 163 N.W. 468, 180 
Iowa 1306. 

Md.—Suburban Garden Farm Homes 
Corporation v. Adams, 188 A. 808, 
171 Md. 212. 

Mich.—Hafner v. A. J. Stuart Land 
Co., 224 N.W. 630, 246 Mich. 466. 

Minn,—Stadelmann v. Boothroyd, 212 
N.W. 908, 170 Mina 430, citing Oor- 
pos Toils. 

Mo.—Meyer Milling Co. v. Baker, 43 

' S.W.2d 794, 328 Mo. 1246, affirm¬ 
ing, App., 10 S.W.2d 668. 

Neb.—^Howard County v. Pesha 172 
N.W. 66, 108 Neb. 296. 

N.T.—Samuel Elseman & Co. v. 
Fruchtman, 207 N.T.S. 112, 211 
App.Dlv. 643—Dougherty v. Equi¬ 
table Life Asaur. Soc. of U. 3., 269 
N.T.S. 146, 144 Mlsc. 363, affirmed 
in part and reversed in part on 
other grounds 265 N.T.S. 714, 238 
App.Dlv. 696,.affirmed 193 N.E. 897, 
266 N.T. 71, re6Lrgument denied ;L9S 
N.B. 226, 266 N.T. 616, followed In 
Goldberg-Rudkowsky v. Equitable 
Life Abbot. Soa of IT. S., 195 N.E. 
149, 266 N.T. 461, reversed In part 
on other grounds and, affirmed in 
part Rudkowsky v. Equitable Life 
Assur. Soa of U. S., 265 N.T.S. 
721, 238 App.Dlv; 704, affirming 261 
N.T.S. 28, 146 Misc. 766, and r^ 
argument denied Goldberg-Rud- 
kowsky V. Equitable Life Assur. 
Soa of it: S.. 195 N.B. 226, 266 N. 
T. 615, and certiorari denied 56 S. 
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must be substantial.*^ The party seeking rescis¬ 
sion must be willing* 8 and in a position** to per¬ 
form his part of the agreement. So, where the 
contract is entire and performance by one party is 
a condition precedent to recovery on his part, he 
cannot rescind because payment for part perform¬ 
ance is refused,1 although it would seem that where 
both parties are in default at the time for perform¬ 
ance the contract is ipso facto dissolved.* Where 
both parties are in default and each seeks to assert 
the contract as against the other, it will not be re¬ 
garded as terminated.® A contracting party cannot 
rescind or terminate the contract because of his 
own breach, but his right must be afforded by the 
opposite party,^ and one party will not be permit¬ 
ted by his breach to create a condition which will 
tend to bring the otlier party into default and then 
assert that such party's rights are forfeited by a 
default so caused.^ Where one party has waived 
full performance by the other, such other is not 
entitled to assert such fact as a ground for rescis¬ 
sion.* 

§ 424. -Performance Prevented by Ad¬ 

verse Party 

One party to a contract may reacfnd It If the other 
party renders performance Impossible. 


If one party to the contract renders performance 
impossible, the opposite party may, at his election, 
rescind it.^ Where nonperformance by one party 
disables the other from performance on his part, 
such performance is excused and the party may at 
his option treat the contract as rescinded.* So 
where, after part performance, a party is prevented 
from completing the contract by the act of the 
other party he may regard the contract as rescind¬ 
ed and recover on a quantum meruit* Where one 
party, after the contract has been entered into and 
without the assent of the other, causes a substan¬ 
tial change in the subject matter, a rescission is 
justified.^® 

§ 425. -Dependent and Independent Cov¬ 

enants 

A contract may be rescinded for the breach of a de¬ 
pendent covenant which goes to the whole consideration, 
but an entire contract cannot be rescinded for breach 
of an Independent covenant which does not go to the 
whole consideration and which Is Incidental to Its main 
purpose. 

The breach of a dependent covenant, a covenant 
which goes to the whole consideration of a con¬ 
tract, gives to the injured party the right to re¬ 
scind the contract, or to treat it as broken and to 
recover damages for a total breach but a breach 


Ct 94, 296 U.S. 588, 80 L.Ed. 412, 
and followed In Klochkov v. Petro- 
gradaky Mejdunarodny Commer- 
chesky Bank. 195 N.K 216, 266 N, 
T. 596, affirming 268 N.T.S. 4S3, 289 
App.DIv. 687, and reargument de¬ 
nied 195 N.1L 874, 266 N.T, 667, 
and certiorari denied 56 S.Ct 101, 
296 U.S. 588, 80 L.BcL 412. 

Or.—Title St Trust Co. v. Durkhelm- 
er Inv. Co., 68 P.8d 909, 155 Oh 
427—Stilwell V. McDonald, 198 F. 
,667. 100 Or. 673. 

Pa.—Cohen v. Baker. 3 Fa.Dist & 
Co. 640. 

W.Va.—^Reiser y. Lawrence, 123 S-B. 
461, 96 W.Va 82. 

Wis.—B. L. Husting Co. v. Coca 
Cola Co., 287 N.W. 85, 205 Wla 866, 
84 A.L.R. 22, rehearing denied 238 
N.W. 626, 206 Wia. 356, and certio¬ 
rari denied Wisconsin Coca Cola 
Bottling Co. V. B. L. Husting Co., 
52 S.Ct 811, 286 U.B 538, 76 KBd. 
921—Holmes v. Racine Furnace ft 
Foundry Co.. 200 N.W. 647. 186 
Wia 49. 

IS aJ. p 61t4 note 69. 

Building oonkeaot 

,' . .Tha right to annul a building con- 
trut ,tor nonperformance by the 
builder is lost where the employer Is 
in default by failure to estimate and 
pey fbr work 4one and material fur- 
nlsbod. by the builder. 

‘Ey.r-(yCbiijBor' V. Henderson Bridge 


Co., 27 S.W. 251, 988, 96 Ky. 633, 
16 Ky.L. 244. 

Mo.—Koerper v. Royal Inv. Co., 77 
S.W. 807, 102 MoJtpp. 548. 

97. Ill.—Atwell Printing ft Binding 
Co. V. Prairie Parmer Pub. Co., 
246 llLApp. 100. 

93. Idaho.—Chamberlin v. Ivens, 210 
P. 680, 682. 86 Idaho 285, citing 
Ooxpu Juris. 

Iowa.—Atlas Brewing Co. v. Huff¬ 
man, 262 N.W. 188, 187, 217 Iowa 
1217, citing Ooipus Jtizla 

Wash.—^Eberhart v. Lind. 28 P.2d 17, 
178 Wash. 316. 

18 aJ. p 614 note 60. 

99. Idaho.—Chamberlin v. Ivena 210 
F. 580, 682, 86 Idaho 285, citing 
Corpus Juris. 

18 aj. p 614 note 61. 

1. Masa—Holman v. Updike, 94 N. 
B. 689. 208 Maas. 466. 

2 . Ind.—Bales v. Weddla 14 Ind. 

m 

& N.T,—^Hudson River Water Pow¬ 
er Co. V, Glens Palls Portland Ce¬ 
ment Co., 95 N.T.S, 1187, 109 App. 
Dlv. 919, affirmed 79 N.B. 1107, 186 
N.T. 697—Hudson River Water 
Power Co. v. Glens Falls Portland 
Cement Co., 96 N.T.S. 421, 107 App. 
Dlv. 648. 

4, Ala.r— Alabama Tailoring Co. v. 
Judklna 88 So. 865, 205 Atx. 601. ' 
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La.—Nabors Oil Corporation v. 

Samuels, ^27 So. 863, 170 La. 57. 

5. N.T.—Gardner v. The Roycrof- 
tera 118 N.T.S. 708, 134 App.DIv. 
45, affirmed 90 NJJ. 1158, 197 N.T, 
611. 

e. Iowa.—^Mall, etc., Pub. Ca v. 

Marka 101 N.W. 458, 126 Iowa 622. 
13 C.J. p 614 note 66. 

7. Fla.—^Realty Securities Corpora¬ 
tion V. Johnson. Ill So. 532, 686, 

93 Fla. 46, quoting Corpus Jtuds. 
N.J.—Hanig v. Orton, 196 A 812, 119 

N.J.Law 248. 

Tex.—Brewer v. Sammies Oil CoiTpo- 
raUon, CIvApp.. 241 S.W. 619, 521, 
citing Corpus Juris. 

18 C.J. p 614 note 67. 
a Fla-Realty Securities Corpora¬ 
tion V. Johnson, 111 So. 632, 686, 
98 Fla. 46, quoting Corpus Juris. 
Wls.—^Miller ri Palmer, 70 N.W. 659, 
95 Wls. 626. 

9. Md.—^North v. Mallory, 61 A 89, 

94 Md. 805. 

Or.—^McDaniels v. Harrington, 157 P. 
1068, 80 Or. 628. 

la Mich!—Harris v. Platt 81 N.W. 

135. 64 Mich. 105. 

.18 aj. p 614 note 71. 

11. U.S.—Pratt V. Weeks, D.GFla, 1 
I F.Supp. 968. 

Ala.—Catansano v. Sydlnger, 170 So. 
I 214, 216, 238 Ala. 116, citing Cor^ 
I png Juris—Western Union Tele- 
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CONTRACTS 


§428 


of an independent covenant, of a covenant which 
does not go to the whole consideration of a con¬ 
tract, but which is subordinate and incidental to 
its main purpose, does not constitute a breach of the 
entire contract, or warrant its rescission by the in¬ 
jured party. The latter is still bound to perform his 
part of the contract, and his only remedy for the 
breach is compensation in damages.12 Hence fail¬ 
ure to perform a subsidiary act under the contract 
will not ordinarily justify a rescission,unless it 
is of such a character as to evidence an intent on 
the part of the person in default to abandon the 
contract, or to be no longer bound by its terms.i^ 
Circumstances surrounding a breach •oi a severable 
contract are 'considered to ascertain the motive 
in determining the other party's right to rescind, 
and, if the breach indicates an intention on the part 
of the guilty party to abandon the contract, then 
the other party may rescind.^® 

A breach of an express or implied condition go¬ 
ing to the essence of the contract justifies its termi- 
nation.1® 

§ 426. -Breach Which May Be Compen¬ 

sated for in Damages 

The fact that a breach may be readily compensated 
for In damages may, in some cases, preclude rescission 
therefor. 

It follows from the rule stated in § 425 preceding 


that except in cases of entire contracts, where com¬ 
plete performance by one party is a condition pre¬ 
cedent to any right of action against the other, an 
absolute right of rescission by one party on the 
ground of substantial breach by the other does not 
exist in cases of contracts which are not wholly ex¬ 
ecutory, where the breach may readily be compen¬ 
sated for in money damages.!^ 

§ 427. -Effect of Partial Perfomoance 

Generally a party who retains the benefits of a sub¬ 
stantial part performance by the other cannot rescind, 
but mere partial performance of itself does not prevent 
rescission. 

As a general rule the party who has received and 
retained the benefits of a substantial part perform¬ 
ance by the other cannot rescind,but the mere 
fact that the party at fault has partially performed 
does not prevent the other party from rescinding.^® 
Part performance on the side of the party seeking 
to rescind does not affect his rights.^® 

§ 428. -Notice of Intention Not to Per¬ 

form 

An unconditional notice of an intention not to per¬ 
form authorizes the other party to rescind. 

An unconditional notice by one party of his in¬ 
tention not to perform a contract authorizes the 
other party to resemd,^! and it is immaterial that 


gttiph Co. V. Tersheshee, 160 So. 
2S8, 230 Ala. B39. 

Mo.—Jones v. Peterson, 72 S.W.2d 76. 
86. 838 Mo. 242, citlny Ooxpus JOr 
zla. 

Tex.—Hausler v. Ha^dlng^Q^ll Co., 
ConuApp.. 15 S.W.2d 648, reversing, 
Civ.App., 6 S.W.2d 446—Investors* 
Utility Corporation v. Challacombe, 
ClvJtpp., 89 S.W.2d 175. 

UtalL— Sidney Stevens Implement Co. 
V. HIntze, 67 P.2d 632. 688, 92 Utah 
264, quoting Cozpua Juxls. 

18 aJ. p 614 note 72. 

la. U.S.—Krell v. Bovaird Supply 
Co., C.C.A,Okl., 83 F.2d 414— 
Watchom v. Roxana Petroleum 
Cori>OTation, C.C.A.Okl., 5 r.2d 686, 
certiorari denied Roxana Petro¬ 
leum Corporation v. Watchom, 46 

■ S.Ct 106, 269 U.S. 681, 70 L.Bd. 
428—Hlner. v. C. G. Aldrich Co., D. 
C.Maas., 266 F. 786, 789, citing Oor- 
pus JuHs. 

atm —C atanzano v, Hydinger, 170 So. 

. 214, 216. 288 Ala. 116, citing Ooiv 

pus Juxis—Western Union. Tele¬ 
graph Co. V. Tersheshee, 160 So. 
288, 286, 230 Ala. 239, citing Coiv 
pus Juris.. 

OaL—^Walker v. Harbor Business 
Blocks Co., 186 P. 366. 181 Cal. 
77S—Kan v. Department of Pro¬ 


fessional and Vocational Standards, 
64 P.2d 36, 36, 11 Cal.App.2d 554. 
citing Corpus ^aris—Nelson v. 
Schoettgen, 86 P.2d $66, $67, 1 Cal. 
App.2d 418, citing Corpus Juris— 
Murphy v. Sheftel, 9 P.2d 668, 121 
CalAipp. 683—^Mulhom v. Monte¬ 
zuma Improvement Co., 282 P. 162, 
164, 69 CaLApp. 621, quoting Cor¬ 
pus Juris. 

Iowa.—Paramount Pictures v. Max- 
on, 284 N.W. 119,122, citing Corpus 
Juris. 

Minn.-United Cigar Stores CO. of 
America v. Hollister, 242 N.W. 8; 
186 Minn. 534, 

Neb.-^ebra8ka Wheat GFrowers’ 
Ass’n V. Smith, 212 N.W. 89, 11$ 
Neb. 177. 

S.C.—Colllns-Plass Thsyer CO. v. 

Hewlett, 96 S.E. 510-, 109 S.C 245. 
Tex.—Investors’ Utility Corporation 
V. Challacombe, Clv.App., 89 S.W. 
2d 175—I^atham. v. Butler, Civ. 
App., 17 aW.Sd 1083, error refused, 
13 CJ. P $14 note 78. 

18. Md.—Nes ▼. Maryland Union 
Trust Co., 64 A. 810, 104 Md. 16. 

14. N.J.—Luce v. New Orange In¬ 
dustrial Assoc., 62 A, 80$, 68 N.J. 
Law 81, 

16. Tex.—Hausler t. Hardlng-GFIil 
Cow. CavJLpp., $ S,W.2d. 446, re- 
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versed on other grounds, CoimApp., 
16 S.W.2d 648. 

16. U.S.—Watson v. Ford, Mich., 93 
F. 869, 85 C.aA. 845. 

N.Y.—^Lauer v. Raymond. 180 N.T.S. 
81, 190 APP.DIV. 319. 

ly. Cal.—^Walker v. Harbor Busi¬ 
ness Blocks Co.. 186 P. 356. ISl CaL 
778—Murphy v. Sheftel, 9 P.2d 668, 
121 CaLApp. 533. 

Hlnn.—United Cigar Stores Co. of 
America v. Hollister, 242 N.W. 3, 
186 Minn. 634. 

13 C.J. p 615 note 80. 

1& Iowa.—Nlederhauser v. Jackson 
Dairy Co., 287 N.W. 222, 22$, 218 
Iowa 285. citing Carpus Juris; 

13 C.J. p $16 note 81. 

19. Ill.—^Atwell Printing ft Binding 
Co. V. Prairie Farmer Pub. Co., 246 
niA.pp. 100. 

2a Mass.—^Ballou v. Billings, 136 
Mass. 807—Canada, v. Cana^ 6 
Cush. 16—^EUU V. Green, 4 Pick. 
114. 

21. Fla.—Cox T. Grose, 122 So. 618, 
97 Fla. $48, followed in Hilliard 
V. Futch, 127 So. 841, 99 Fla. 664. 

Mich.—^Buys v. Travis, 220 N.W. 798, 
243 Mibb. 470. 

Wya—^Hawkins v, Stoflers, 278 P. 78, 
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the contract is under seal .22 The refusal justify¬ 
ing rescission must be absolute and unconditional.^* 

§ 429. -Abandonment of Contract 

Abandonment of a contract by one party Justifies 
rescission by the other. 

Where one party to a contract abandons it and 
refuses further performance, or his conduct indi¬ 
cates that he repudiates the contract, the other party 
is entitled to rescind.** He is not, however, bound 
to rescind, but may keep the contract alive and sue 
upon, it for a breach,*® or he may adopt a middle 
course and treat the contract as at an end for the 
purposes of further performance, but as stiU alive 
for the purpose of adjusting the rights of the par¬ 
ties as to the breach.*® In determining whether 
there has been a repudiation of a contract by one 
of the parties so as to warrant the other in rescind¬ 
ing, the test is whether the acts and conduct of the 
party evince an intention to no longer be bound.*^ 
So an abandonment of a building contract may be 


implied from the acts of the contractor,** but it 
will not be inferred from conduct which is not in¬ 
consistent with an intention to be bound longer by 
the contract** 

§ 430. -Party Placing It Out of His Pow¬ 

er to Perform 

Where one party places it out of his power to per. 
form, the other party may treat the contract as terminat¬ 
ed at once. 

Where a party to an executory contract puts it 
out of his power to perform, the other party may at 
his option treat it as terminated at once.*® The in¬ 
voluntary bankruptcy of a party has been held to be 
a voluntary act within this rule,*! but the fact that 
a debtor who agrees to satisfy his indebtedness out 
of future earnings becomes bankrupt has been held 
not such a breach of the agreement as to warrant 
rescission by the creditor.** A mere probability 
that the adverse party will be unable to perform at 
the time fixed is insufiicient to justify a rescis¬ 
sion.** 


40 Wyo. 226, denying rehearing 276 
P. 452, 40 Wyo. 226. 

18 O.J. p 616 note 83. 

Annexation of condition 
Annexation of unwarranted condi¬ 
tion to offer of performance of con¬ 
tract amounts to refusal to perform, 
which permits other party to rescind. 
—^Loop Bldg. Co. V. De Coo. 276 P. 
881, 97 Cal.App. 854. 

22. Mass.—Ballou v.. Billing^, 136' 
Mass. 307. 

23. Mich,—Buys v. Travis, 220 N.W. 
798, 248 Mich. 470. 

Beviest fox suhstltutlon 
A letter reouestlng a substitution 
for some of the specifications in a 
contract does not warrant the other 
party In treating the letter as a can¬ 
cellation so as to Justify cancella¬ 
tion by the other party.—Bushnell v. 
Spearln, 194 N.Y.S. 788, 119 Misc. 32. 

24b U.S.—^Monte Vista Pormers' Co¬ 
op. Produce Co. v. Bemis Bro. Bag 
Co., aC.A.Colo, 294 F. 8. 

Ala.—Mutual Loan Soc. v. Leonard, 
78 So. 1005, 16 Ala.App. 697—Mu¬ 
tual Loan Soc. v. Montgomery, 78 
. So. 1006, 15 Ala.App. 697. 

Cal.—Kimes v. Davidson Inv. Co., 281 
P; 639. 101 Cal.App. 882. 

Fla.—^Realty Securities Corporation 
V. Johnson, 111 So. 532, 536, 93 Fla. 
46, Quoting Corpus JUxis. 

Idaho.r— Weeter v. Reynolds, 384 P. 
257, 258, 48 Idaho 611, citing Cox. I 
pus atuifb i 


Ill.—Blackmore v. Randolph, 249 HI. 

App. 121, 125, citing Corpus Jnxls. 
Md.—Gihula v. Sause, 194 A. 826. 
Mass.—Orebaugh y. Badger, 180 N.F. 
529, 279 Maaa 64. 

N.Y.—Modem Hat Works v. Liberal 
Trading Co., 164 N.Y.S. 622. 

Or.—Starvaggi v. Ludden, 240 P. 432, 
116 Or. 119. 

Tex.—Gray v. Merritt, Com.App., 276 
S.W. 187, reversing Merritt v. 
Gray, Clv-App., 262 S.W. 639— 
Means v. Llmpia Royalties, Civ. 
App., 115 S.W.2d 488, 477, citing 
Corpus JUxls. 

Wyo.—^Heyer v. Minnesota Western 
Oil Co., 256 P. 662, 663, 36 Wyo. 
442, citing Corpus Juris. 

18 C.J. p 615 note 86. 
iu. Qa.-^Fho8phate Mining Co. v. 
Atlanta Oil & Fertilizer Co., 93 
S.E. 532, 20 GaApp. 660. 

ILL—^Blackmore v. Randolph, 249 Ill. 

App. 121, 125, citing Corpus Juris. 
Md.—Glbula v. Sause, 194 A. 826. 
18 C.J. p 615 note 87. 

2& U.S.—^United Press Assoc, v. Na¬ 
tional Newspaper Assoc., Colo., 237 
F. 647, 160 C.C.A. 429, reversing, 
D.C.. 227 F. 193. ' 

Ala.—National Supply Co. v. South¬ 
ern Creamery Co., 140 So. 590, 224 
Ala. 607. 

Ill.—Blackmore v. Randolph, 249 HI. 

App. 121, 125, citing Corpus Juris. 
Or.—^Dibble v. David Hodes Co., 286 
P. 564, 132 Or. 698. 

27. HI.—See Weber Chimney Co. v. 


Brunswick-Balke-Collender Co., 196 
ULApp. 9. 

Ind.—Mertz v. Wallace, 169 N.E. 

333, 93 Ind.App. 289. 

13 C.J. p 616 note 89. 

Befttsal, In good faith, to pay 
A mere refusal to pay money when 
due, especially a refusal based upon 
the terms of the contract and In 
good faith, although mistakenly, be¬ 
lieved to be Justified by it, is not 
a repudiation of the contract, and 
does not warrant a rescission.—^Da¬ 
ley V. People’s Bldg,, etc., Assoc., 59 
N.E. 452, 178 Mass. 13. 

281 . Md.—^ZStna Indemn. Co. v. 
George A. Fuller Co., 73 A. 788, 74 
A. 369, 111 Md. 821. 

9 C.J. p 727 note 83. 

29. Ala—Hardaway-Wright Co. v. 
Bradley, 51 So. 21, 163 Ala 596. 

9 C.J. p 727 note 84'. 

30. Cona—Stavnezer v. Cooley, 161 
A. 863, 864, 115 Conn. 452, citing 
Corpus Juris. 

OkL—^Hurst v. Champion, 244 P. 419, 
116 Okl. 228. 

Wls.—Karaps, etc.. Drug Co. v. Unit¬ 
ed Drug Co., 160 N.W. 271, 164 Wls. 
412. 

31. Wla—^Kamps, eta, Drug Co. v. 
United Drug Co., supra 

32. U.S.—^In re 35% Automobile 
Supply Co., D.GN.Y.. 247 F. 877, 

33. Mass.—^Hetherlngton v. WlUiam 
Firth Co., 96 N.E. 961, 210 Mass. 
8 . 
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3. Time fob Rescission 


§ 431. In General 

A right to rescind must be exercised promptly or 
within a reasonable time on discovery of facts from which 
the right arises. 

It is a general rule, in some jurisdictions affirmed 
by statute, that a right to rescind must be exercised 
promptly or within a reasonable time on discovery 
of the facts from which it arises,^* the requisite 
diligence being governed by the circumstances of 
the particular case.*® Delay does not operate as an 
estoppel unless superior rights of third persons have 
intervened,36 and may be excused where the status 
of the parties has not changed.*^ The duty to re¬ 


scind does not arise until establishment of the 
ground for rescission.38 A statute providing that 
the injured part}' must be aware of his right to re¬ 
scind does not permit him to delay indefinitely in 
ascertaining the nature of his rights after discov¬ 
ery of the facts entitling him to rescind.39 

§ 432. Rescission for Invalidity of Assent 

a. Fraud 

b. Undue influence 

c. Duress 

d. Mistake 

e. Intoxication 


84. U.S.—^Brite v. W. J. Howey Co., 
C.C.A.Fla., 81 P.2d 840—Nelson v, 
Chicago Mill & Lumber Corpora¬ 
tion. aaA-Ark., 76 F.2d 17, 100 A. 
L.R. 87—^Robert Hind, Limited, v. 
Silva, C.CJLHawail, 76 F.2d 74, 
77, citing Ooxpiu Jm 1»—Walker v. 
Alamo Foods Co., C.C.A.Tex.. 16 
F.2d 694, certiorari denied Alamo 
Foods Co. V. Walker, 47 S.Ct. 687, 
274 U.S. 741, 71 L.I3d. 1820—Pas¬ 
saic Valley Sewerage Com’rs v. 
Holbrook, Cabot & Rollins Corpo¬ 
ration, C.C.A.NJ., 6 P.2d 721, cer¬ 
tiorari denied 46 S.CL 107, 269 U. 
S. 582, 70 KEd. 423—In re Con¬ 
struction Materials Corporation, D. 
C.Del., 18 F.Supp. 609. 

Ala.—Hunt v. Jones, 84 So. 718, 203 
Ala. 541. 

Cal,—Davis v. Rite-Lite Sales Co.. 67 
P.2d 1039, 8 CaJ.2d 676—Ferguson 
V. Bdgar, 171 P. 1061, 178 CaL 17 
—Stevens v. Bryson, 27 P.2d 932, 
135 Cal.App. 684r-Sherratt v. Hell- 
man Commercial Trust & Savings 
Bank, 297 P. 682, 112 Cal.App. 542 
—Schneider v. Henley, 216 P. 1036, 
61 CaLApp. 768—Greene v. Locke- 
Paddon Co., 172 P. 168, 36 CalApp. 
372—Cohn v. Harada, 168 P. 1161, 
35 CahApp. 5. 

Colo.—^tna Casualty & Surety Co. 
V. North Sterling Irr. Dlst., 226 P. 
261, 76 Colo. 186. 

Fla.—Columbus Hotel Corporation v. 
Hotel Management Co., 166 So. 898, 
116 Fla. 464. 

Ill.—^Moran v. Union Bank of Chica¬ 
go. 266 IlLApp. 816, affirmed 186 
N.iL 182, 862 IIL 603. 

Iowa.—^Butler Mfg. Co. v. Elliott ft 
Cox, 233 N.W. 669, 670, 211 Iowa 
1068, citing Ooipos JUls. 

Zan.—Kansas Wkeat Growers' Ass'n 
V. Rowan, 254 P. 326, 128 Kan. 169. 
Ky.—Hatcher-Powers Shoe Co. v. 
Bickford, 278 S.W. 616, 212 Ky. 
168. 

Mass.—^Newell v. Rosenberg, 176 N. 

E. 616, 275 Mass. 466. 

Mich.—Wall V. Zyi^da^ 278 N.W. 66. 
283 Mich. 260, 114 A.L.R. 1621. 

17 0 J.S.-68 


Mont—^Lasby v. Burgess, 289 P. 1028, 
88 Mont. 49—Oscarson v. Grain 
Growers’ Ass’n, 277 P. 14, 84 Mont 
621—Turk V. Rudman. Ill P. 739, 
42 Mont. 1. 

N.H.—^Bechard v. Amey, 136 A. 370, 
376, 82 N.H. 462, citing Corpus Ju¬ 
ris. 

N.J.—Luff V. Nevlns, 150 A 884, 106 
N.J.Ea. 386—^Levine v. Lafayette 
Bldg. Corporation, 142 A 441, 103 
N.J.Eq. 121, reversed on other 
grounds 148 A 772, 105 N.J.Eq. 
632. 

N.T.—Shiverlck v. Bonaall, 178 N.Y. 
S. 90. 186 App.Div. 388—Bank of 
U. S. V. National City Bank of New 
York, 206 N.Y.S. 438, 123 MIsc. 
801, affirmed 209 N.Y.B. 793-^. J. 
Little ft Ives Co. v. Lamb Pub. Co., 
177 N.Y.S. 266, 108 Misc. 14. 
N.D.—Westerland v. First Nat Bank, 
164 N.W. 323, 38 N.D. 24. 7 AL.R. 
662. 

Ohio.-Morgan v. Virginian Joint 
Stock Land Bank, 180 N.E. 202, 41 
Ohio App. 568. 

i OkL—Commercial Finance Co. v. Pat¬ 
terson, 77 P.2d 1188—Davis v. God- 
win-Barclay Co., 251 P. 1042, 120 
OkL 274. 

Or.—Rayburn v. Norton, 243 P. 660, 
117 Or. 828. 

Pa.—Brown v. Hess ft RummelL 29 
Pa.Diat 792. 

Tex.—Brenan v. Eubank, Civ.App., 56 
S.W,2d 613—Ferguson v. Mounts, 
ClvApp., 281 S.W. 616. 

Vn.—Dobie v. Sears, Roebuck ft Co., 
180 S.B. 289, 164 Vs. 464, 107 AL. 
B. 1026—Cocoa Products Co. of 
America v. Duche, 168 S.E. 719, 166 
Va. 86. 

W.V&—Knlpp V. Myers, 126 S,B. 676, 
98 W.Va. 161. 

Wls.—Stockhausen v. Oehler, 201 N. 

W. 823, 186 Wls. 277. 

13 C.J. P 616 notes 94, 98. 

“Promptly" 

Word “promptly,” within a stat¬ 
ute reaulrlng prompt action to re¬ 
scind, means within reasonable time. 
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—^Equitable Building ft Loan Ass’n 
V. Brady, 166 S-R 222, 171 Ga. 676. 
38. U.S.—Brite v. W. J. Howey Co., 
C.aAPla., 81 P.2d 840—Robert 
Hind. Limited, v. Silva. C.C.AHa- 
wail, 76 F.2a 74, 77, citing Corpus 
Juris. 

CaL—Schlake v. McConnell, 257 P. 

176, S3 CaLApp. 725. 

Ga.—Equitable Building ft Loan 
Ass’n V. Brady, 166 S.E. 222, 226. 
171 Ga. 576. citing Corpus Juris. 
Iowa.—^McNair v. Sockrlter, 201 N. 

W. 102, 199 Iowa 1176. 

Ky.—Webb v. Tri-State Fair & Rac¬ 
ing Ass’n, 86 S.W.2d 889, 238 Ky. 
87. 

Neb.—Thompson v. Jost, 189 N.W. 
169, 171, 108 Neb. 778, citing Ooiw 
pus Juris. 

N.Y.—Tighe v.' Empire Bond & Mort¬ 
gage Corporation, 258 N.Y.S. 278, 
144 Misc. 146. 

Wash.—Cain v. Norman, 248 P. 71, 
140 Wash. 31. 

13 C.J. p 616 note 96. 

99. N.J.—^Roberts v. James, 85 A 
244, 83 N.J.Law 492, Ann.CaB.1914B 
859. 

37. Ky.—Webb v. Tri-State Fair ft 
Racing Ass’n, 86 S.W.2d 889, 233 
Ky. 87. 

13 C.J. p 616 note 97. 

Bight given by stalmta 
Unconditional right given by stat¬ 
ute to cancel contract can be exei^ 
cised even after commencement of 
suit, unless some intervening change 
in position of other party ren¬ 
ders that course inequitable.—Col¬ 
lege Point Boat Corporation v. U. S., 
45 S.Ct 199. 267 U.S. 12, 69 L.Bd. 
490, affirming judgment 68 Ct-CL 380. 

38. U.S.—Passaic Valley Sewerage 
Com’rs v. Holbrook, Cabot & Rol¬ 
lins Corporation, 6 F.2d 721, C.CJL 
N.J., certiorari denied 46 S.Ct. 107, 
269 U.S. 582, 70 L.Ed. 423. 

39. CaL—^Bancroft v. Woodward, 190 
P. 446, 183 CaL 99—McCray v. Ti¬ 
tle Insurance ft Trust Co., 55 P.2d 
1234, 12 Cal.App.2d 637. 
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a. Fraud 

A party seeking to rescind for fraud or false repre¬ 
sentations must do so promptly or within a reasonable 
time after he discovers or should discover the fraud. 


In accordance with the general rule stated in § 
431 above, a party seeking to rescind’ for fraud or 
false representations must do so promptly and with¬ 
in a reasonable time,^° and the right is lost by fail- 


40. U.S.—aty of Del Rio v. Dlen 
Contracting Corporation, C.C.A. 
Tex., 94 P.2d 701-—Massachusetts 
Bonding & Insurance Co. v. Ander- 
egg, C.CAOr., 83 P.2d 622, cer¬ 
tiorari denied 67 S.Ct. 30, 299 U.S. 
667, 81 L.Bd. 418—Holman v. Gulf 
Refining Co. of Louisiana, C.C.A. 
La., 76 F.2d 94, certiorari denied 
66 S.Ct 102, 296 U.S. 590. 80 L.Ed. 
417, rehearing denied 66 S.Ct. 305, 
296 U.S. 664, 80 L.Ed. 474-^OBten 
Mfg. Co. V. Medical Arts Bldg. Co., 
C.C.A.Mlnn., 73 F.2d 259—Willlama 
V. Penn Mut. Life Ins. Co., C.C.A. 
Fla., 27 P.2d 1, certiorari denied 
49 S.a. 34, 278 U.S. 638, 73 L.Ed. 
654—Scott V. Empire Land Co., D. 
•C.Fla., 6 F.2d 873, affirmed, C.C.A., 

' 24 P.2d 417—Oregon Mortg. Co. v, 
Renner, D.C.Idaho, 17 P.Supp. 727 
—Church V. Swetland, N.T., 243 
F. 289, 156 CCA. 89. appeal dis¬ 
missed 39 S.Ct 266, 249 U.S. 679, 

■ 63 L.ECL 785. 

^a.—Mortgage Bond Co. of New 
Fork V. Carter, 161 So. 448, 230 Ala 
387—Kyser v. Southern Building 
.& Loan Ass’n, 141 So. 648, 224 Ala 
673—Southern Building & Loan 
Ass'n V. Argo. 141 So. 646, 224 Ala 
611—^Bynum v. Southern Building 
& Loan Ass’n, 137 So. 21, 223 Ala 
892—Kelly v. Tatum, 133 So. 703, 
222 Ala 665—Berman Bros. Iron & 
Metal Co. v. State Savings & Ijoan 
■Co.. 130 So. 654, 222 Ala 9—Staf¬ 
ford V. Colonial Mortgage ft Bond 
Co., 130 So. 383, 221 Ala 686— 
Southern Building ft Loan Ass'n v. 
Weaver, 161 So. 882, 26 AlaApp. 7, 
certiorari denied 151 So. 887, 228 
Ala 74, 

Ark—First Nat. Bank v. Coffin, 42 
S.W.2d 402, 184 Ark. 898—Foster 
V. Dierks Lumber ft Coal Co., 298 
S.W. 495, 176 Ark 73—Newsum 
' Auto Tire Vulcanizing Co. v. Shoe¬ 
maker, 294 S.W. 11, 173 Ark 872— 
New York.Life Ins. Co. v, Adama 
236 S.W. 412, 151 Ark 123. 

■Cal.-Long v. Los Altos Country 
Club Properties, 9 P.2d 600, 122 
CaLApp. 116—Cameron v. Evans 
Securities Corporation, 6 P.2d 272, 
119 Cal.App. 164—Jackson v. Mein- 
hardt. 278 P. 462, 99 CaLApp. 283. 

.Colo.—International Harvester Co. of 
America v. Edwards, 233 P. 164, 
76 Colo. 631. 

Del.—Leech v. Husbands. 162 A. 729, 
732, 4 W.W.Harr. 862, citing Oor- 
pos J^a 

Fla—Columbus Hotel Corporation v. 
Hotel Management Co., 156 So. 
893, 116 Fla 464—George H. Se- 
brl^ Co. V. Skinner, 129 So. 769. 
100 Fla 315—Lake Mabel Develop¬ 
ment Corporation v. Bird, 126 So. 


366, 99 Fla 253, rehearing denied 
129 So. 105, 99 Fla 259. 

Ga—Equitable Building ft Loan 
Ass'n v. Brady, 166 S.E. 222, 226, 
171 Qa. '676, citing Cotpns Juris— 
Gibson V. Alford, 182 S.B. 442, 161 
Ga 672—Oliver v. O Kelley, 173 
S.E. 232, 48 Ga.App. 762—Widin- 
camp V. Patterson, 127 S.E. 168, 33 
GaApp. 483. 

Ill.—Richter V. Schuett, 145 N.B. 402. 
314 Ill. 127—Mosbarger v. Brown, 
146 N.E. 140, 313 HI. 238, reversing 
230 IlLApp, 673—^Poston v. Swan- 
pon, 138 N.E. 119, 306 III. 618— 
Hansen v. Gavin, 117 N.B. 613, 280 
HI. 364—Worthey v. Cleveland, C., 
a ft St L. Ry. Co.. 261 Ill.App. 
586—^Milwaukee Commercial Bank 

V. Bennett, 249 HLApp. 466. 

Iowa—Edmunds v. Ninemlres, 204 N. 

W. 219, 200 Iowa 806—^McNair v. 
Sockrlter, 201 N.W. 102, 199 Iowa 
1176—Lynch v. Des Moines Life 
Finance Co, 182 N.W. 218, 192 
Iowa 117. 

Kan.—^Bankers’ Mortg. Co. v. Rob¬ 
son, 266 P. 997, 128 Kan. 746— 
Cleaves v. Thompson, 261 P. 429, 
431, 122 Kan. 43, citing Oozpiu Ju¬ 
ris—Sylvester v. Lynde, 216 P. 805, 
307, 113 Kan. 450, citing Corpus 
Jnrla 

Ky.—Sparks v. Baker, 114 S.W.fd 
1145, 272 Ky. 663—Toppass v. Per¬ 
kins* Adm’z, 104 S.W.2d 423, 268 
Ky. 186—Fanners' Trust Co. of 
Harrodsburg v. Threlkeid's AdmX 
77 S.W.2d 616, 267 Ky. 211—Dolle 
V. Melrose Properties, 67 aw.2d 
706, 262 Ky. 482—^Mock v. Trustee? 
of First ^ptist Church of New¬ 
port, 67 S.W.2d 9, 252 Ky. 248, 94 
A.L.R. 716—Anglo-American Mill 
Co. V. Kentucky Bank ft Trust Co., 
47 S.W.2d 961, 243 Ky. 124—Cox 

V. Biggins. 4 S.W.2d 408, 228 Ky. 
610—Natural Rock Asphalt Corpo¬ 
ration V. Carter, 297 S.W. 1114, 821 
Ky. ISL 

Md.—Taylor v. Whitehurst 136 A. 
428, 161 Md. 621—Boyle v. Mary¬ 
land State Fair, 184 A. 124, 160 
Md. 833. 

Mich.—Gloeaer v. Moore, 278 N.W. 
781, 284 Mich. 106—Berg v. Hes- 
sey, 266 N.W, 662, 268 Mich. 699— 
Gyles V. Stadel, 233 N.W. 339, 252 
Mich. 349—^Danto v. Charles C. 
Robbins, Inc., 230 N.W. 188, 250 
Mich. 419—Scbliska v. Ross, 208 N. 

W. 81, 230 Mich. 225—Mulheron v. 
Henry S. Koppin Co., 190 N.W. 
674, 221 Mich. 187. 

Miss.—Mississippi Power Co. v. Ben¬ 
nett 161 So. 301, 314, 173 Mlsa 
109, quoting Corpus Jhrls—Whlt- 
tln^on V. EL T. Cottam Co., 130 
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So. 746, 158 Miss. 847, 76 A.L.R. 
332. 

Mo.—^Flrst Methodist Church of Pop¬ 
lar Bluff V. Berryman, 261 S.W. 73, 
303 Mo. 475. 

Mont.—^McConnell v. Blackley, 214 
P. 64, 66 Mont 610. 

Neb.—Qlatfelter v. Curtis, 266 N.W. 
63, 180 Neb. 628—Vavra v. Clar- 
idge, 199 N.W. 834, 112 Neb. 658 
—^Rasmussen v. Hungerford Potato 
Growers’ Ass'n, 196 N.W. 469, 111 
Neb. 58. 

N.J.—Weisberger v. Bratter, 164 A. 
406, 110 N.J.Law 231—Kazepis v. 
North Jersey Holding Co., 162 A 
696, 111 N.J.BQ. 842—Snyder v. 
Czerminski, 154 A 199, 108 N.J. 
Bq. 113—^Robertson v. Criterion 
Const Co., 140 A 674, 6 N.J.Misc. 
91. 

N.Y.—Richard v. Credit Suisse, 152 
N.B. 110, 242 N.T. 846, 45 AL.R 
1041, affirming 209 N.Y.S. 909, 214 
App.Dlv. 705, which affirmed 206 N. 
Y.S. 160, 124 Mlsc. 3—Telford v. 
Metropolitan Life Ina Co., 228 N. 
Y.S. 64, 223 App.Dlv. 176, affirmed 
166 N.E. 311, 250 N.Y. 528—Chats- 
worth Apartments v. Love, 206 N. 
Y.S. 278, 210 App.Div. 703—People 
V. S. W. Straus ft Co., 286 N.Y.S. 
648, 168 Ml8& 188, 222, modified 
on other grounds in part 289 N.Y. 
S. 209, 248 App.Div. 785, affirmed 
290 N.Y.S. 428—Bettlnger v. Mont¬ 
gomery, 210 N.Y.S. 320, 124 Mlsc. 
906—Sarantides v. Williams, Bel¬ 
mont ft Co., 180 N.Y.S. 741. 

N.C,—^Bollch V. Prudential Ins. Co. 
of America, 178 S.E. 820, 206 N.C. 
144—Brown v. Osteen, 148 S.B. 434, 

197 N.a 306. 

N.D.—Kramer v, K 0. Lee ft Son 
Co., 237 N.W. 166, 61 N.D. 28— 
Kllngenstein v. National Union 
Fire Ina Co., 198 N.W. 660, 61 
N.D. 18—Bauer v. National Union 
Fire Ina Co. of Pittsburgh, Pa., 

198 N.W. 646, 61 N.D. 1. 

OkL — International Supply Co. v. 
Bryan ft Emery, 23 P.2d 205, 164 
OkL 142—J. Crouch ft Son v. Hu¬ 
ber, 209 P. 764, 87 OkL 83. 

Or.—Wilson v. Empire Holding Cor¬ 
poration. 28 P.2d 848, 146 Or. 698 
—Elliott V. Mork, 24 P.2d 1036, 
144 Or. 246—^Milton v. Hare, 280 P. 
611, ISO Or. 690—Yokota v. Llnd- 
.say, 242 P. $18. 116 Or. 641—Dean 
V. Cole, 204 P. 962, 108 Or. 670. 

Pa—^Bangert v. Provident Trust Co. 
of Philadelphia 171 A 564, 814 Pa 
442—^McEvoy v. M. Samuel & Sona 
121 A 189. 277 Pa 370—Klnter V. 
Commonwealth, Trust Co., 118 A. 
332, 274 Pa 486—Automobile, FI' 
. nanoe Co. v. .Rosenbaum, 78 Pa. 
.Super. 648. . 
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ure to act in such a time on discovery of the 
fraud,or after it might have been discovered by 
the use of due diligence.42 So in equity unreason¬ 
able delay in taking steps to set aside a fraudulent 
contract will have the effect of affirming it^® The 
duty of rescinding promptly ordinarily applies to 
executed or partly executed contracts.*^ What is 


a reasonable time must be considered with reference 
to all the circumstances, and a lapse of time which 
would be unreasonable in one case may be entirely 
reasonable in another.^fi The duty to rescind does 
not arise and laches is not imputable until the party 
defrauded has knowledge of the fraud or such 
means of knowledge as he was bound to avail him- 


Tex .—Railroad Commission of Texas 
V. Eau, CIvJi.pp., 45 S.W.Sd 413, 
error dismissed—^Marantz v. Weis- 
berg, Clv.App., 88 S.W.3d 505, er¬ 
ror dismissed—soils Novelty Co. 

V. Spurdls, Clv.App., 29 S.W.2d 
893, error dismissed — Moore-De 
Grazier Co. v. Ritter, Clv.App., 1 
S.W.2d 330—Randolph y. Wither¬ 
spoon Oil Co.. Civ.App., 291 S.W. 
687, reversed on other grounds 
Witherspoon Oil Co. v. Randolph, 
ComA.pp., 898 S.W. 520—WolfE v. 
Cohen, Civ.App., 281 S.W. 646. 

Utah-—Skola v. Merrill, 64 P.2d 186. 
Va. — Potts v. Mathleaon Alkali 
Works, 181 S.K. 521, 166 Va. 196— 
White v. Bott, 158 S.B. 880, 168 
Va 442, modified on other grounds 
168 S.E. 397, 168 Va 442. 

Wash.—Grosgebauer v. Sahnelder, 81 
P.2d 90, 177 Wash. 43—Whitman 
Realty & Inv. Co. v. Day, 296 P. 
171. 161 Wash. 72—Ballata v. Clise. 
295 P. 149, 160 Wash. 343—Stubbe 
V. Stangler. 288 P. 916, 157 Wash. 
283—Blake v. Merrlt, 171 P, 1018, 
101 Wash. 66. 

W.Va—Matney v. Blakely, 124 S.B. 
918, 97 W.Va 291—W. Bl. Deegana 
Coal Co. V. Hedrick, 113 S.B. 262, 
91 W.Va 377. 

13 aJ. p 616 note 99. 

Before interveatton of third parties' 
rights 

Injured party, after dlsooverihg 
fraud practiced on him, has election 
to avoid the contract or abide by it 
but right to avoid it must be exer¬ 
cised before rights of third parties 
have intervened.—Commissioner of 
Banks y. Cosmopolitan Trust Co., 
148 N.B. 609, 258 -Masa 206, 41 A. 
L.R. 658. 

41. U.S',—Holmes v. Cummings, C.C. 
A.Tex., 71 P.2d 864. alBrming. D.C. 

7 F.Supp. 882. 

Ky.—National Life Co. v. Wllker- 
son'B Adm'r, 71 S.W.2d 1084, 264 
Ky. 469. 

Minn.—^Everson v. J. L. Owens Mfg. 

Co., 176 N.W. 606, 146 Minn. 199, 
N.J.—Joyner v. Scherer, 147 A 193, 
106 N.J.Bq. 94. 

S.D.—Saunders v. Farmers 6fc Mer¬ 
chants Nat Bank of MUbank, 248 
N.W. 260, 61 S.D. 261. 

Tenn.—Williams v. Spinks, 7 Tenn. 
App. 488—Bowman v. Home Medi¬ 
cine Co., 7 Tenn-ClvA. 266. 

18 C.J. p 616 note 1. 

Bonros of Informatioa of fniid 
As regards right to rescind, it is 
Immaterial £rom what source plain-i 


tifll gained information of fraudulent 
acta, which knowledge required him 
to rescind promptly or lose his right 
of rescission.—Ijasby v. Rurgess, 289 
P. 1028, 88 Mont 49. 

42. Ala. — Mortgage Bond Co. of 
New York v. Carter, 161 So. 443, 
230 Ala. 387—Bynum v. Southen! 
Building & Loan Ass’n, 137 So. 21, 
223 Ala 392. 

Iowa—^McNair v. Sockrlter, 201 N. 

W. 102, 199 Iowa 1176. 

Miss.—Mississippi Power Co. v. Ben¬ 
nett 161 So. 301, 814, 173 Misa 
109, quoting Corpus Juris. 

N.C.—Bollch V. Prudential Ins. Co. 
of America, 173 S.E. 320, 206 N,C. 
144—^Brown v. Osteen, 148 S.B. 434, 
197 N.a 308. 

13 C.J. p 617 note 2. • 

43. Mich.—^Hath v. Oxendale, 213 N. 
W. 133, 134, 238 Mich. 236, citing 
Corpus Juris. 

N.J.—^Robertson v. Criterion Const 
Co., 140 A 674, 6 N.J.Mlsa 91. 
Tenn.—Williams v. Spinks, 7 Tenn. 
App. 488—Bowman v. Home Medi¬ 
cine Co., 7 TennuCivA. 266. 

13 C,J. p 617 note 4. 

Executory oontraet 
Delay In rescinding contract' for 
fraud is election to afiSrm where con¬ 
tract is executed, but not where con¬ 
tract is executory.—Navilio v. Sica 
.166 A 719, 118 N.J.Eq. 840, affirmed 
171 A 796, 115 N.J.Eq. 671, 
Afflimation IrtevocaMs 
Election to affirm contract from 
failure to act promptly to repudiate 
It for alleged fraud is Irrevocabla— 
Robertson v. Ciito’ion Const Co.. 140 
A 674, 6 N.J,Mi8C. 91. 

41 N.J.—^Baron v. Buennann, 142 
A 248, 103 NJ'.Eq. 47. 

46w —Stafford v. Colonial Mort¬ 

gage & Bond Co., ISO So. 883, 221 
Ala. 636. . 

Cat—Lubarsky v. Richardson, 21 F. 
2d 667, 218 Cat 27—Belnlger v. 
Hassell, 18 P.2d 737, 216 Cal. 209— 
Hugill V. Keene, 268 P. 624, 204 
Cat 881—Long v. Los Altos Coun¬ 
try Club Properties, 9 P.2d 600, 122 
Cal.App. 116—Eade v, Reich, 7 P.2d 
1043, 120 CatApp. 32—Cameron v. 
Evans Securities Corporation, 6 P. 
2d 272, 119 CaLApp. 164—Bryan v. 
Baymlller, 272 P. 1106, 96 Cal,App. 
481—Connell v. Crawford, 268 P. 
948, 92 CaLApp. 716—McCniy v. 
Title Insurance & Trust Co., 56 P. 
2d 1284, 12 Cal.App.2d 637. 
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Ga.—Oliver v. O'Kelley, 173 S.E. 

232, 48 Ga.App. 762. 

Iowa.—Blecher v. Schmidt, 236 N.W, 
34. 36. 211 Iowa 1063, citing Cor¬ 
pus Juris. 

Md.—Taylor v. Whitehurst 135 A 
428, 151 Md. 621. 

Mich.—Gyles v.'Stadel, 233 N.W. 339, 
262 Mich. 240. 

Neb.—Hamaker v. Middaugh, 278 N. 

. W. 849. 

N.Y.—People V. S. W. Straus & Co., 
285 N.Y.S. 648, 168 Mlsc. 186, 222. 
modified on other grounds in. part 
289 N.Y.S. 209. 248 App.Dlv. 785, 
affirmed 290 N.Y.S. 423. 

Wash.—^Dieterich v. Rice, 215 P. 65, 
66, 124 Waah. 613. citing Corpus 
Juris. 

W.Va.—Spangler v. Johnson, 127 S.B. 
398, 402, 08 W.Va. 584, citing Cor- 
pus Juris. 

IS aJ. p 617 note 7. 

BsplMistlon of daisy 
If rescission of contract for fraud 
be not promptly made, legal justifi¬ 
cation or excuse for delay must be 
shown.—^Kllngensteln v. National 
Union Fire Ins. Co., 198 N.W. 660, 
61 N.D. 13—^Bauer v. National Un¬ 
ion Fire Ins: Co. of Pittsburgh, Pa^ 
198 N.W. 546, 61 N.D. 1. 

Be8<fiB8loiL timely under drcuniu 
stances 

(1) Two days,—^Munroe v, Harri- 
man. CC.AN.Y., 86 F.2d 493, 111 A 
L.R. 667, affirming, D.C., 16 F.Supp. 
841, certiorari denied Harrlman Nat 
Bank & Trust Co. of City of New 
York V. Munroe, 67 S.Ct 194, 299 
UJ3. 601, 81 L.Ed. 443. 

(2) Two weeks.—^Vavra v. Clar- 
idge, 199 N.W. 884, 112 Neb. 653. 

(8) Twenty days.—Crossen v. Mur¬ 
phy. 49 P. 868, 31 Or. 114. 

(4) One month.—Tuttle v. Jock- 
mus, 149 A 786, 111 Conn. 269. 

I (6) Seven months.—^Fitzgerald v. 
McFadden, aaA.N.Y., 88 F.2d 689. 

(6) Almost a year.—^Deasy v. Tby- 
lor, 178 P. 6S8. 89 CalApp. 236. 

Delay unressonsUe u'*^*** ctr- 
oumatamces 

(1) Three months.—Natural Rock 
Asphalt Corporation v. Carter. 297 
S.W. 1114, 221 Ky. 181. 

(2) Two yearsj—^Luff v. Nevlns, 
160 A 834, 106 NJ.Eq. 386. 

(8) Five years.—Union Car Adver¬ 
tising Co. T. Young, 96 Pa.Sopef. 
228. 
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self of,<* after which he has a reasonable 
and he is not required to rescind before he is rea¬ 
sonably certain of the fraud.^* Delay occasioned 
by the wrongdoer’s assurances of honesty or con¬ 
tinuing promises or misrepresentations does not 
bar rescission,49 but where the additional fraud¬ 
ulent representations can readily be ascertained to 
be untrue it has been held that the delay is not ex- 
cused.^9 Notice of facts which would put an ordi¬ 
narily prudent and intelligent man on inquiry is 
equivalent to knowledge of facts that a diligqnt in¬ 
quiry would disclose,®! but it has also been held that 
mere want of diligence in discovering the fraud 
does not deprive the injured party of his right to 
rescind; that he owes the defrauding party no duty 
of active vigilance; and that if he acts promptly 
after actual discovery of the fraud it is sufficient.®^ 

b. Undue Influence f 

Resclasion for undue Influence must be asserted 
promptly after the undue influence ceases to operate. 

Rescission of a contract for undue influence must 
be asserted promptly after the undue influence ceas¬ 
es to operate.®^ However, m the case of undue 
influence it is not a particular statement, but a com¬ 
bination of circumstances, which constitutes the 
vitiating element in the contract, and unless it is 


clear that the will of the injured party was relieved 
from the dominant influence under which he act¬ 
ed, or that the imperfect knowledge with which he 
entered into the contract was supplemented by the 
fullest assistance and mformation, an affirmation 
will not be allowed to bind him nor will time be 
allowed to run against hira.®4 The presumption of 
undue influence from the parental or quasi-parental 
relation does not cease when the child becomes of 
age and is emancipated by law, but it continues un¬ 
til the child is entirely released from any sort of 
influence.®® The same principle applies to other 
confidential relations, such as the relation of at¬ 
torney-and client, the relation of physician and pa¬ 
tient, and the like.®® 

e. Dniess 

To disaffirm a contract for duress, one must act 
promptly on removal of the duress. 

One entitled to disaffirm a contract for duress 
must act promptly on removal of the duress.®^ 

d. Mistake 

To rescind a contract for mistake, one must act 
promptly upon discovery of the true facts. 

A party desiring to rescind a contract on the 
ground of mistake must act promptly upwn discov¬ 
ery of the true facts.®® 


46. Md—Parmer v. O’Carroll, 160 
A. 12, 162 Md. 431. 

N.J.—^Berger v. Harrison Improve¬ 
ment Co., 156 A. 792, 108 N.JJ3a. 
558. 

IS C.J. p 617 note 6. 

SUglit delay 

Buies regarding prompt rescission 
of contract and restoration of bene¬ 
fits received being of ecLuItable cog¬ 
nizance, little Importance attaches to 
slight delay In discovering or pur¬ 
suing means of discovering fraud, 
where no injury results.—^Damerel v. 
North American Bond & Mortgage 
Co., 24 P.2d 237, 133 Cal.App. 290. 

4/r. Mich.—Gloeser v. Moore, 278 
N.W. 781, 284 Mich. l06. 

Neb.—^lidgar v. Shlnner Packing Co., 
200 N.W. 992, 112 Neb. 752. 

Tex.—^Prescott-Phcenii Oil & Gaa Co. 
V. GlllUand Oil Co., Clv.App,, 241 
S.W. 776. 

48. Mich.—Chanler v. Yenetian 
Properties Corporation, 236 N.W. 
838, 264 Mich. 468—Bailey v. Per- 
■ kins, 194 N.W. 658, 224 Mich. 27— 

' Zadel v. Simon, 190 N.W. 700, 221 
Mich. 180. 

48i CaL—^Loader v. Jansa Inv. Co., 
App., 20 P.2d 470—^Sade v. Reich, 
7 P.2d 1043, 120 Cal-A.pp. 82. 
CkuTT-Cohion v. Woodland Hills Co., 
139 am 56, 164 Ga. 581. I 


Mich.—SchJilska v. Ross, 203 N.W. 81, 
230 Mich. 225. 

5d Ala.—Capital Security Co. v.. Da¬ 
vis, 60 So, 498, 6 AlaJ^pp. 677— 
Capital Security Co. v. Holland, 60 
So. 495, 6 Ala.App. 197. 

51: U.3.—^Brlte v. W. J. Howey Co„ 
aC.A.Pla., 81 P.2d 840—:Scott v. 
Empire Land Co.. D.C.pia., 5 F. 
2d 873, 

CaL—Green© v. Locke-Paddon Co., 
172 P. 168, 36 CalJLpp. 372. 

Iowa.-Hogan v. Ross, 206 N.W. 208, 
200 Iowa 619. 

Or.—Wilson v. Empire Holding .Cor¬ 
poration. 28 P.2d 843, 146 Or. 698. 

Tex,—^Barr' y. McCauley, Civ.App., 
240 S.W. 961, dismissed for want 

' of Jurisdiction. 

5a. N.T.—Baker v. Lever, 67 N.T. 
304, 28 Am.R. 117—Slayback v. 
Raymond. 87 N.T.S. 931, 93 APP' 
Dlv. 326, affirming 88 N.Y.S. 15 
40 Mlac. 601. 

Wls.—Hall V. Baldwin Bank, 127 N 
W. 969, 148 Wls. 308. 

53. Ala.—Kelly v. Tatum, 133 So. 
703, 222 AIsl 665. 

54. Minn.—Shevlin v. Shevlin, 105 
N.W. 267, 96 Minn. 398. 

Mo.—^Bell V. Campbell, 26 S.W. 359, 
123 Mo. 1. 

OkL—Gldney v. Chappell, 110 P. 1099, 
26 Okl. 737. 

13 C.J. p 618 note IL 
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55. Ala.—Noble T. Moses, 1 So. 217, 
81 Ala. 530, 60 Am.R. 176. 

Minn.—^Ashton v. Thompson, 18 N. 
W. 918, 32'Minn. 26. 

Mo.—^Miller v. Simonds, 72 Mo. 669. 

66. N.T.—Mason v! Ring, 8 Abb.Dec, 
210, 2 Abb.Pp.N.S. 322. 

Pa.—Henry v. RaJman, 26 Pa. 864, 
64 AnuD. 703. 

67. N.T.—Malsel v. Slgman, 206 N.T. 
S. 807, 123 Misc. 714-^MacFarland 
V. Liberty Nat Bank of New York, 
166 N.T.S. 398. 

13 aj. p 618 note 14. 

6& D.S.—Josten Mfg. Co. v. Medical 
Arts Bldg. Co., C.C.A.MInn.. 73 F. 
2d 269—Cincinnati, L & W. R. 
Co. V. Indianapolis Union Ry. Co., 
C.C.A.Ohio, 36 F.2d 323, certiorari 
denied Indianapolis Union Ry. Co. 
V. Cincinnati, L & W. R. Co., 60 
S.Ct 408, 281 .U!a. 764, 74 L.Bd. 
1164—Harwood v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, aC.A.Conn., 82 F,2d 680, re¬ 
versing, D.G, 26 F.2d 116, and cer¬ 
tiorari granted U. S. Shipping 
Board Merchant Fleet Corpora¬ 
tion V. Harwood, 60 S.Ct 87, 280 
U.S. 644, 74 L.Ed. 604, affirmed 
60 S.Ct 372, 281 U.S. 619, 74 L.ia 
1011—^In re Construction Materials 
Corporation^ D.C.DeL, 18 F.Supp. 
609. 
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e. Intoxication 

To avoid a contract on the ground of Intoxication, the 
party must rescind It within a reasonable time after re* 
covering his senses. 

To avoid a contract on the ground of intoxication 
one must rescind it within a reasonable time after 
recovering his senses.®® If he takes no steps to dis¬ 
affirm it within a reasonable time after he has 
knowledge of the contract and understands its na¬ 
ture and effect, he is deemed to have ratified it.®® 
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§ 433. Rescission for Breach or Nonperform¬ 
ance 

A right to rescind because of a delay in performance 
or breach must be asserted promptly. 

A right to rescind because of delay in per¬ 
formance®^ or breach®^ must be asserted prompt¬ 
ly, but a delay which is not inequitable does not cut 
off the right.®® A delay to give the adverse party 
opportunity to perform his part of the agreement 
does not prevent a rescission.®^ 
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4. Acts Constituting Rescission, and Election and Notice 


§ 434. Acts Constituting Rescission 

Generally an affirmative act Is necessary to effect a 
rescission. Unless the contract has been fully executed, 
one may effect a rescission by his own action and need 
not turn to the court 

‘ As a general rule to effect a rescission an affirm¬ 
ative act on the part of the person desiring to re¬ 
scind is necessary.®® One may effect a rescission 
by his own action and need not turn to the court,®® 
unless the contract has been fully executed.®'^ The 
mode of rescission, if any, prescribed by statute 


must be pursued.®® 

§ 435. Election to Rescind and Notice 

Generally, definite and unequivocal notice of resets* 
slon either by word or act Is necessary. 

Generally notice of rescission given to the ad¬ 
verse party is necessary,®® but it need not consist 
of a formal notice;"^® it may be either in the form 
of. an actual declaration'll or acts brought to the 
other’s knowledge amounting in law to such a dec¬ 
laration,"^2 but the declarations or acts must be 


Ajrk.--Firat Nat Bank v. Cdflln, 42 
S.W.2d 402, 184 Ark. 396. 

Fla.—Columbus Hotel Corporation v. 
Hotel Manasrement‘Co., 166 So. 893, 
116 Fla, 464. 

Ga.—Gibson v. Alford, 132 S.B. 442, 
161 Ga. 672. 

Pa.—Automobile Finance Co. v. Ros¬ 
enbaum, 73 Pa.Super. 646. 

Tex.—Travelers' Ins. Co. v. Jones, 
73 S.W. 978, 32 Tex.Civ.App. 146. 
■W.Va.—Coms-Thomas Engineering & 
Construction Co. v. McDowell 
County Court, 116 S.B. 462, 466, 
92 W.Va. 368, citing Ooipns Juris. 

59. Neb.—Taylor v. Koenlgsteln, 260 
N.W. 544, 128 Neb. 80ili—Keedick v. 
Brogan, 217 N.W. 683, 116 Neb. 339. 
N.D.—Hauge v. Bye, 201 N.W. 169, 
51 N.D. 848, 36 A.L.R. 618. 

19 C.J. p 816 note 88. 

Ga N.D.—^Hauge v. Bye, supra. 

19 C.J. p 816 note 91. 

GL U.S.—Graham v. U. S., Md., 188 
F. 661, 110 aCA. 466, affirmed 34 
S.Ct 148. 231 U.S. 474, 68 L.Bd. 
819. 

62. Ala.—^Bay Minnette Land Co. v. 
Stapleton, 189 So. 342, 224 Ala. 
176. 

13 aj. p 618 note 18. 

AbaaAouasKt 

Where building contractor’s dis¬ 
satisfaction with conditions and the 
progress It is able to make is suffi¬ 
cient to lead to an abandonment of 
contract, such abandonment should 
be made promptly.-r-Klnney v. Mas¬ 


sachusetts Bonding & Ins. Co., 175 

N.T.S. 898. 

63. N.T.—Richard v. Credit Suisse, 
162 N.B. 110, 242 N.T. 346, 46 A.L. 
R- 1041, affirming 209 N.T.S. 909, 
214 App.Div. 706, which affirmed 
206 N.T.S. 160, 124 Mlsc. 3, 

64. Iowa,—Strothers v. Leigh, 180 
N.W. 1019, 161 Iowa 214. 

6& Iowa. — Andrew v. American 
Sav. Bank & Trust Co. of Daven¬ 
port, 268 N.W. 911, 219 Iowa 92L 

Kan.—Fortney v. Collins, 196 P. 1072, 
1073, 108 Kan. 829. citing Corpus 
Juris. 

IS C.J. p 618 ndte 20. 

66. Cal.—^Ito V. Watanabe, 2 P.2d 
799, 213 Cal. 487—Jensen v. Harry 
H, Culver & Co., 16 P.2d 907, 127 
CaLApp. 783. • 

Iowa.—Butler Mfg. Co. v. Elliott ft 
Cox, 233 N.W. 669. 211 Iowa 1068. 

N.J.-^Levy v. Massachusetts Acci¬ 
dent Co., 2 A.2d 341, 124 N.J.Eq. 
420. 

67. U.S.—In re Bancunlty Corpora¬ 
tion. D.C.N.T.. 86 F.2d 695, 

OkL—Appleman v. Pepis, 248 P. 226, 
117 Okl. 199. 

68. Cal.—Morgenstem v. Bailey, 

App., 84 P.2d 169. 

69. U.S.—City of Del Rio v. Ulen 
Contracting Corporation, C.C.A. 
Tex., 94 F.2d 701—Brlte v. W. J. 
Howey Co., aC.A.Fla.,^81 P.2d 840. 

CaL—Zeller v. MllUgan,' 236 ■ P. 849, 
71 CaLApp. 617. 

Iowa.-Butler Mfg. Co. v. Mliott ft 
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Cox. 283 N.W. 669, 670, 211 Iowa 
1068, citing Corpus Juris. 

N.T.—Bank of U. S. v. National City 
Bank of New Tork, 206 N.T.S. 428, 
123 Misc. 801, affirmed 209 N.T.S. 
793, 214,App.Div. 716. 

13 C.J. p 618 note 21. 

TO. Cal.—Hull V. Ray, 294 P. 700, 
211 CaL 164—Simmons v. Briggs, 
231 P. 604. 69 CaLApp. 447. 

13 C.J. p 618 note 25. 

71. III.—Bates V. Bates Mach. Co., 
120 IlLApp. 563, reversed on other 
grounds 82 N.B. 911, 230 IlL 619, 
12 AnuCas. 174. 

Notlos addressed Jointlj 
Notice of rescission of contract to 
exchange secuHtles for trust certlfl- 
cates offered by two brokers who 
acted jointly throughout entire trans¬ 
action on ground of fraud was prop¬ 
erly addressed to brokers jointly.— 
McDevltt V. Butte City Ranch, 46 P. 
2d 290, 7 CalJ^p.2d 252. 

Answer In suit for breach 
Language from the answer in a 
suit for breach instituted by the oth¬ 
er party may show an. election' to 
rescind.—^Farmers' State Bank of 
Quinter v. Shafer, 250 P. 273, 121 
Kan. 860. 

7a. N.T.—Gravenhorst v. ISmmer- 
man, 189 N.B. 766, 236 N.T. 22, 27 
A.L.R. 1465, reversing 194 N.T.S. 
940, 202 AppvDiv. 819. 

13 C.J. p 618 note 28. 

Aooeptanee of«« return of constlL* 
eratton evldei^ an election to ,r^ 
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definite audd unequivocal and clearly indicate thei 
right asserted.^3 xhe use of the term “rescind” is 
not necessary if the notice has that importj^ and, 
conversely, the fact that ^the term is used does not 
necessarily effect a rescission if the context and 
circumstances indicate otherwise.^s Formal notice 
of rescission may be overborne by subsequent rec¬ 
ognition of the contract as an existing obligation^® 
Commencement of a suit to cancel, if timely, may 
amount to notice,^'^ unless by statute the giving of 
notice is a prerequisite to the maintenance of the 
actiorL"^® A purported notice of rescission cannot 
have that effect where the party giving the notice 
is not entitled to rescind."^® 


Failure to perform. If a party means to rescind 
a contract because of the failure of the other party 
to perform it, he should give a clear notice of his 
intention to do so,®® and where time is not of the 
essence of the contract he must give the other party 
a reasonable time thereafter to comply,unless 
the contract itself dispenses with such notice or un¬ 
less notice becomes unnecessary by reason of the 
conduct of the parties.®® So, where time for per¬ 
formance has been extended with no intention man¬ 
ifested to hold to literal performance,®® or a pro¬ 
vision wherein time is made of the essence is waiv¬ 
ed,®^ notification and a reasonable time for com- 


acind the contract—^House y. Plercy, 
1S3 P. S07. 181 CaL 247. 
Ahandoimient 

Where manufactiirera b 7 contract 
agreed to common plan of dealing 
demands of employees, and 
shortly thereafter defendants gave 
notice that they withdrew ftom con¬ 
tract and would not he bound there¬ 
by. and later plaintllKs, the other 
parties to contract, acting separate¬ 
ly, abandoned the contract by adopt¬ 
ing eight-hour work day, such aban¬ 
donment amounted to rescission of 
contract precluding recovery of liQ- 
uidated damages from defendant, and 
subsequent written agreement of 
plalntUCs terminating contract was 
an idle act—Dyer Bros. Golden West 
Iron Works v. Central Iron Works, 
237 P. 886, 72 CaLApp. 202. 

73. Ala—Southern Building & Loan 
Ass’n y. Argo, 141 So. 645, 224 Ala. 
611. 

Mich.—Buys v. Triivls, 220 N.W, 798, 
243 Mich. 470. 

N.H.—Bechard v. Amey, 186 A. 870, 
82 N.H. 4S2. 

3T.J.—Capron v. Luchars, 160 A. S3, 
110 N.J.Bq. 338. 

Pa,—Wright V. Bristol Patent Leath¬ 
er Co.. 101 A. 844, 267 Pa. 662. 

IS C.J. p 618 note 24. 

Beoogaltloa of oontlnvanoe of oon^ 
tract 

Where a purported notice shows 
an express recognition of the con¬ 
tinuance of the contract it Is not to 
be construed as a notice of resds- 
sion.—Olllnger & Bruce Dry Dock 
Co. y. James Glbbony &'Co., 81 So. 
18, 202 Ala. 616. 

74 tr.S.—^Munroe y. ^rriman, C. 
C.AN.T., 86 P.2d 493. Ill A.L.R. 
'657, affirming, D.a, 16 F.Supp. 
- 841, certiorari denied Harriman 
Kat Bank & Trust Co. of City of 
'■ isfew Torfc y. Munroe, 67 S.CL 194, 

' ^9 U.S. 601, 81 UBld. 448. 
Xsiiibiiload words 

In determinlnig whether a notice 
gi.ven by a party to a contract was 
tnfKoxded to be a termination under 
the terns of tbs contract or rescis¬ 


sion, all the facta circumstances and 
actions of the parties must be taken 
into consideration and technical 
words will not be given their tech¬ 
nical meaning if it is clear that the 
party using them Intended other¬ 
wise.—Rae V. City of Reading, D.C. 
Pa., 24 F.Supp. 666. 

7A N-J.—Cavanagh v. Borough of 
Ridgefield In Bergen County, 109 
A. 616, 94 N.J.Law 147. 

74 N.Y.—Gravenhorst v. Zimmer¬ 
man, 189 N.1L 766, 288 N.T. 22, 27 
A.L.R. 1465, reversing 194 N.T.S. 
940, 202 AppJ}iv. 819. 

77. U.S.—Mendota goal & Coke Co. 
y. Eastern Ry. & Lumber Co., C. 
CLA-Wash., 63 P.2d 77. 

Minn.—First Nat Bank v. Blocker, 
186 N.W. 292, 160 IClnn. 887. 

Mont—Oscarson y. Grain Growers’ 
Ass’n, 277 P. 14, 84 Mont 621. 

IS C.J. p 618 note 26. 

I Suit to compel retuin of eonsldera- 
tlon 

An election to rescind may be evi¬ 
denced by a suit to compel a return 
of the consideration.—Harvey v. 
Crocker, 166 NJS. 828, 267 Mass. 279. 

7& Cal—O'Meara y. Halden, 268 P. 
834, 204 CaL 864, 60 A.L.R. 1881— 
McElUgott y. Freeland, 38 P.2d 
480, 139 CaLApp. 143—Zeller v. 
Milligan, 236 P. 849, 71 CaLApp. 
617. 

79. Cal—^Brown v. Roberts, 9 P.2d 
617, 121 CaLApp. 664. 

80. U.S.—^Thornton v. National City 
Bank of New York, aC.AN.Y., 46 
F.2d 127—Conway y. White, C.C.A. 
Conn., 9 F.2d 868, reversing, D.CL 
800 F. 866—Lebanon Valley Iron & 
Steel Co. y. American Shipbuilding 
& Dock Corporation, C.aA.S.a. 
279 F. 859. 

Mass.—^Preferred Underwriters v. 
New York, N. H. & H. R. Co., 187 
N.E. 590, 248 Mass. 467. 

N.Y.—J. J. Little & Ives Co. v. Lamb 
Pub.* Co., 177 N.Y.S. 265, 108 MIsc. 

, 

Or.—Clerin v. Eccles, 198 'P. 1046, 
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1048, 98 Or. 846, quoting Corpus 
fnzis. 

13 Cj. p 619 note 29. 

81. Ala.—Stafford v. Colonial Mort¬ 
gage & Bond Co., 180 So. 888, 221 
Ala. 636. 

Fla.—Pelt V. Morse, 85 So. 666, 80 
Fla. 164. 

N.Y.—McGowan & Connolly Co. v. 
Kenny-Moran Co., 202 N.Y.S, 613, 
207 App.Dlv. 617—Dworkowits v. 
Cascio, 193 N.Y.S. 326. 
Dstermlnatton of reasonable 
In determining whether a notice 
by a p^y to a contract of intention 
to rescind, unless strict compliance 
be mad^ was given within a reason¬ 
able time, the court must consider 
what acts were to be performed 
within that time by the party in de¬ 
fault—Riddle Co. V. Taubel, 120 A. 
776, 277 Pa. 96.. 

88. U.S.—^Hennessy v. Bacon, Minn., 
11 S.Ct 17, 137 U.S. 78, 84 L.Ed. 
606. 

83. Pa,—Dravo Contracting Co. v. 
James Rees & Sons Co., 140 A. 148, 
291 Pa. 887—Riddle Co. v. Taubel, 
120 A. 776, 277 Pa. 96—McGUnn v. 
Jackson, 86 Pa.Super. 562— C. Tre¬ 
vor Dunham, Ino., v. Nemit^ 82 
Pa.Super. 382. 

84 N.Y.—General Supply & Con¬ 
struction Co. V. Goelet, 148 N.E. 
778, 241 N.Y.S. 28, modifying 202 
N.Y.S. 721. 207 App.Dlv. 646, mo¬ 
tion to amend remittitur granted 
160 N.E. 582, 241 N.Y. 607—S. W. 
Bridges & Co. v. Barry, 142 N.E. 
664, 237 N.Y. 281, reversing 199 N. 
Y.S. 952, 206 App.Div. 689, and re- 
argument denied 148 N.E. 760, 287 
N.Y. 604. , 

S.D.—Motor V. Hershey, 206 N.W. 

239, 48 S.D. 493. 

18 C.J. p 626 note 17. 

BrUnslou Invalid under statute of 
frauds 

, After granting oral extension of 
time for perfbrmance of contract, 
party thereto cannot forfeit* it with¬ 
out notice before the expiration of 
such extension, even though it was 
invalid under statute of frauds.— 
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pliance are necessary. Where performance as con¬ 
templated is no longer possible, a party may rescind 
without permitting further time for performance.*® 

Failure of consideration. In the case of a total 
failure of consideration it has been held that a for¬ 
mal rescission is not necessary in order that the 
person as to whom the consideration has failed may 
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bring ah action to recover what he has paid under 
the contract.*® 

Acceptance of rescission. The rule requiring a 
person who has an election to rescind to act prompt¬ 
ly is equally applicable to a party to whom rescis¬ 
sion is tendered and who is thus given an election 
to accept or refuse it.*'^ 


5. Conditions Precedent 


. .CONTBACTS 


§ 436. In General 

The necessity of the compliance with conditions 
precedent to a rescission, such as a demand and 
tender, the restoration of the status quo, or the re¬ 
turn of the consideration is considered in detail in 
the following sections. Consult Pocket Parts for 
later cases. 

§ 437. Demand and Tender 

A tender of performance is unneceeaary where It 
■would be euperfluoua. Under the code In Louisiana a 
putting In default Is a prerequisite where time is not 
of the essence of the contract 

A tender of performance by the party seeking to 
rescind is unnecessary where it would be superflu¬ 
ous, as where the other party has placed it out of 
his power to perform.®* Notice of intention to re¬ 
scind and the necessity of permitting a reasonable 
time for performance thereafter is considered in § 
■435 supra. 

In Louisiana, under the code, a putting in de¬ 


fault is prerequisite to the rescission of a contract, 
in cases in which time is not of the essence of the 
contract.®® It is not necessaiy where time is of the 
essence,®® nor is it necessary in suits in rescission 
for fraud or error, or for lesion beyond moiety, or 
for any other cause of nullity.®^ The method for 
putting in default which is prescribed by the stat¬ 
ute must be followed.®® After putting in default 
the debtor has a reasonable time to perform, which 
is not shortened by the bringing of a suit for rescis¬ 
sion.®® 

§ 43^. Restoration of Status Quo 

The restoration of the statue quo of the parties is, 
as a general rule, necessary for a resciwion of a contract, 
but absolute and literal restoration Is not required If tii 
that is reasonably possible and demanded by the equities 
of the case is done. 

A rescission of a contract demands as a general 
rule the restoration of the status quo of the par¬ 
ties.®^ This rule applies to rescission for the 
various grounds already considered, including fraud 


Morton V. Griggs, Cooper & Co., 203 
N;W. 218, 162 Minn. 486. 

SS. N.T.—Richard v. Credit Suisse, 
206 N.Y.S. 160, 124 Misc. 3, al- 
flrmed 202 N.Y.S. 209, ll*- App.Dlv. 
705. affirmed 152 N.S. 110, 242 N.Y. 
346. 

B6. CaL—Orton v. Privett, 262 P. 
713, 202 Cal. 754—Richter v. TJnlon 
Land, etc, Co., 62 P. 89, 129 CaL 
367. 

S7. N.J.—Reed v. Bensdne^ted Soap 
Co., 86 A. 268, 81 N.J.R 4 . 182. 

SB. TJ.S.—Seibel v. Purchase, CON. 
J., 184 P. 484. 

SB. La.—Smilow V. CamphelL 8 La, 
App. 123. 

18 C-J. p 619 note 87. 

9a La.—Jennings-Heywood Oil 
Syndicate v. Housslere-Latreille 
Oil Co., 44 So. 481; 119 La. 798. 

91. La.—^Watson v. Peibel, 71 So. 
685, 189 La. 875—Copley v. Flint, 
16 La. 380. 

9S. La.—Smilow V. CampbelL 8 La. 
App. 128. 

991 lA.—Watson v. FelbeL 71 So. 

585. 189 L(l 376. 

18 CJ. p 619 sotft 40. 


|9a U.S.—America Land Co. v. City 
of Keene, aC.A.N.H., 41 P.2d 484 
-Harwood ▼. U. S. Shipping Board 
Emergency Fleet Corporation, C. 
aA-Conn., 82 F.24 680, reversing, 
D.a, 26 F.2d 116, and certiorari 
granted TJ, S. Shipping Board Mer¬ 
chant Fleet Corporation v. Har¬ 
wood, 50 S.Ct 87, 280 U.S. 544, 74 
L.B(L 604, affirmed 60 S.Ct. 872, 281 
U.S, 519. 74 L.Ed. 1011—New York 
Life Ina Co. v. Sisson, D.aPa., 19 
F.2d 410. 

Ala.—Eyser v. Southern Building & 
Loan Ass’ll, 141 So. 648, 224 Ala. 
673. 

CaL—McCall v. Superior Court In and 
for Imperial County, 86 P.2d 642, 
95 A.LJL 1019—Curtis v. Title 
Guarantee A Trust Co., 40 P.2d 
662, 8 CaLApp.2d 612, hearing de¬ 
nied 42 P.2d 828, 8 CalA.pp.2d 612 
—Haserot v. Keller, 228 P. 388, 67 
CaLApp. 669. 

Colo.— Laramie Poudre Irr. Co. v. 
Redfeather Lakes Resort, 81 P.2d 
917, 94 Colo. 479—Gartner v. Limon 
NaL Bank, 257 P. 247, 82 Colo. 13. 

DeL—Hegarty v. American Common¬ 
wealths Power Corporation, 168 A. 
616. 19 DeLCh. 86. 
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Idaho.—Weeter v. Reynolds, 284 P. 
267, 48 Idaho 611—Weber v. Pend 
D'Oreille Mining A Reduction Co., 
203 P. 891, 35 Idaho 1. 

Iowa.—Stauffer v. Mathison Motor 
Co., 221 N.W. 918, 207 Iowa 1088— 
Messenbrink v. Bliesman, 216 N. 
W. 232, 204 Iowa 228. 

Wan. —^Baron v. Lyman, IS P.2d 187, 
136 Kan. 842. 

Ky.—^Davis v. Motor Car Finance 
Co., 119 S.W.2d 881, 274 Ky. 647 
—Black Motor Co. v. Green, 79 S. 

. W.2d 409, 411, 268 Ky. 72, chlnff 
Corpus dUiis—Johnson v. Baker, 
55 S.W.2d 404, 407, 246 Ky. 604, 
citing Oorpna Juris. 

La.—Hunt V. City of New Orleans, 
87 So. 786, 148 La. 764, error dis¬ 
missed 43 S.CL 91, 260 U.S. 700, 67 
L.Bd. 471—Caddo Oil A Mining Co. 
V. Producers' Oil Oo„ 64 So. 684, 
134 La. 70L 

Mo.—Mack V. Acacia Mut Life Ass'n, 
65 S.W.2d 1046, 228 Mo.App. 212— 
Brown V. Presidential Fire A Ma¬ 
rine Ins. OcL, ApPn 24 S.W.2d 206 
—Bbel V. Roller, App.. 21 S.W.2d 
214—Quigley v. Bartlett, App^ 260 

, aw. 49A 
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or misrepresentation,85 mistake,®® duress,®"^’intoxi¬ 
cation,®® and breach or failure to perform.®® A 
good faith contract made with one of unsound 
mind although not adjudicated to be insane, if fair 
and reasonable, cannot be avoided or rescinded if 
both parties cannot be put in statu quo,^ but if 
the contract is made by‘one who knows of the 
other’s incompetency restoration of the status quo 


is unnecessary.* 

To place a party in statu quo means to place 
such party in the same position as he was situated 
in at the time of the execution of the contract,® 
but absolute and literal restoration of the parties 
to their former position is not required, and such 
restoration as is reasonably possible and demanded 
by the equities of the case is suflScient.'* Thus, 


Mont—^Hollingsworth v. Ruckman, 
232 P. 180, 72 Mont 147. 

N.J.—Bensel v. Anderson, 101 A, 262, 
87 N.J.Eq. 364, modifying 96 A. 
910, 85 N.J.Bq. 891. 

N.T.—E. T. C. Corporation v. Title 
Guarantee & Trust Co., 2 N.B.2d 
284, 271 N.Y. 124, 105 A.L.R. 999, 
reversing 286 N.T.S. 385, 246 App. 
Div. 226, followed in J. M. A., Inc. 
v. Title Guarantee & Trust Co., 
285 N.T.S. 337, 246 App.Dlv. 228, 
reargument denied B. T. C. Corpo¬ 
ration V. Title Guarantee & Trust 
Co., 3 N.B.2d 471. 271 N.T. 659, 
106 A.I 1 .R. 999—Slater v. Slater. 
204 N.T.S. 112, 208 App.Div. 667, 
affirmed 148 N.B. 703, 240 N.T. 667 
—Schelbe v. Zaro, 192 N.T.S. 433, 
436, 199 App.Dlv. 807, quoting Cor- 
pns aruils—Collins V. Febrey, 264 
N.T.S. 460, 463, 142 Mlsc. 319, cit¬ 
ing Corpus Juris—O'Rourke En¬ 
gineering Const Co. T. Booth & 
Flinn. 179 N.T.S. 623. 

N.D.—Uhrig v. J. L Case Threshing 
Mach. Co., 250 N.W. 922, 64 N.D. 
189. 

Ohio.—Galsser v. Hansen, 16 Ohio 
N.P.,N.S., 677, reversed on other 
grounds 25 Ohio Clr.Ct,N,S., 262, 
27 Ohio Clr.Dec. 480. 

S.C.—Hamilton Ridge Lumber Cor¬ 
poration V. Boston Ins. Co., 131 S. 
E. 22, 138 S.C. 472. 

Tex.—Casualty Reciprocal Exchange 
V. Bryan, Civ.App., l0l.S.W.2d 895 
—Ashby V. Gibbon, Clv.App., 69 S. 
■W.2d 446—^Kennedy v. McMullen, 
Civ.App., 39 S.W.2d 168, error re¬ 
fused—Southwestern Cooperage Co. 

V. Klvlen, Civ.App., 266 S.W. 826. 
Vt—Cooley v. Hatch, 124 A. 689, 97 
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Wash.—C. H. Lowenthal Co. v. Mo- 
Cormadk Bros. Co., 257 P. 632, 634, 
144 Wash. 229, citing Corpus 
rls—^Normile v. Denison, 186 P. 
806, 109 Wash. 205. 

Wis.—Stockhausen v. Oehler, 201 N. 

W. 823, 186 Wis. 277. 

W.Va.—Gall v. Cowell, 190 ’S.B. 130 
—Blckel V. Sheppard 127 B.E, 41, 
98 W.Va 806—Holderby v. Harvey 
C. Taylor Co., 104 S.B. 660, 87 W. 
Va 166. 

WTo.—Fryer v. Campbell, 48 P.2d 
994, 48 Wyo. 122. 

13 CJ. p 619 note 41. 

96. AIa—S tafford v. Colonial Mort¬ 
gage Sc Bond Co., 130 So. 383, 221 
AIa 636r—Southern Building & 
Loan Ass'n v. Weaver, 161,So. 882, 


26 AIaApp. 7, certiorari denied 151 
So. 887, 228 AIa 74. 

Del.—^Hegarty v. American Common¬ 
wealths Power Corporation, 168 A. 
616, 19 Del.Ch. 86. 

Fla.—Columbus Hotel Corporation v. 
Hotel Management Co., 156 So. 893, 
116 FIa 464—^Pryor v. Oak Ridge 
Development Corporation, 119 So. 
326, 97 FIa 1085. 

Ill.—Corwin v. Tillman, 266 Ill.App. 
280—^Worthey v. Cleveland, C., C. 
& St L. Ry. Co., 251 IlLApp. 686. 
Mich.—Gloeser v. Moore, 278 N.W. 
781, 284 Mich. 106. 

Tenn.—^Arledge v. RidgA 12 Tenn. 
App. 416. 

Tex—^Donoho v. Hunter, Com.App., 
276 S.W. 174, affirming, Civ.App., 
242 S.W. 282, and reversed on oth¬ 
er grounds, ConuApp., 287 S.W. 47. 
W.Va—M yers v. Cook, 104 S.E. 693, 
87 W.Va. 266. 

13 C.J. p 619 note 44. 

96. Ky.—Morris v. McDonald, 246 
S.W. 908, 196 Ky. 716. 

Pa—I n re Gordon, 169 A, 86, 313 Pa 
, 118. 

13 C.J. p 620 notes 46, 47. 

97. Mo.—State ex rel. Order of 

United Commercial Travelers of 
America v. Shain, 98 S.W.2d 697, 
339 Mo. 903—McCoy v. James T. 
McMahon Const Co., 216 S.W. 770 
—^Wood v. Kansas City Home Tel 
Co., 123 S.W. 6, 223 Mo. 687. ' 

9 a Ind.—Joest v. Williams, 42 Ind. 
566. IS AulR. 877. 

Pa—^F owler v. Meadow Brook Water 
Co., 67 A. 969, 208 Pa 473. 

99, Iowa —^Nlederhauser v. Jackson 
Dairy Co., 237 N.W. 222, 227, 218 
Iowa 286, citing Corpus Juris. 
Ky.—Beattie v. Friddle, 17 B.W.2d 
246, 229 Ky. 361. 

13 C.J. p 620 notes 49, 60. 

1. Ariz.—Sparrowhawk v, Erwin, 
246 P. 641, 30 Ariz. 238, 46 A.L.R. 
413. 

FIa—S heppard v. Cherry, 169 So. 
661, 118 FIa 478—Farrior v. 

Hughes-Law Lumber Co., 151 So. 
377, 118 FIa 209. 

Ga — ^Fields V. Union Central Life 
Ins. Co., 162 S.E. 237, 170 Ga 289. 
Ind.—Wells V. Wells, 160 N.E. 361, 
197 Ind. 236—Gwinn v. Hobbs, 144 
N.E. 648, 83 Ind.App. 263—Gwinn 
V. Hobbs. 141 N.B. 812, 83 Ind.App. 
263. 

lowA—In re Gensicke’s Estate, 237 
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N.W. 833—Reeves v. Hunter, 171 
N.W. 667, 186 Iowa 968. 

Ky.—Cummins’ Adm’r v. Walker’s 
Committee, <6 S.W.2d 48, 262 Ky. 
6—Fitzpatrick's Adm’r v. Citizens’ 
Bank & Trust Co., 21 S.W.2d 264, 
231 Ky. 202—Rath’s Committee v. 
Smith, 292 S.W. 501, 180 Ky. 326. 
La—T womey v. Papallo, 77 So. 479, 
142 La 62L 

Minn.—Czyraon v. Roseau County 
Nat Bank, 216 N.W. 224, 172 Minn. 
420. 

Miss.-Bell V. Smith, 124 So. 831, 155 
Miss. 227. 

Mo.—Doty V. MummA 264 S.W. 666, 
306 Mo. 188, 24 A.L.R. 1399. 

N.C.—Wadford v. Gillette, 137 S.B. 
814, 193 N.C 418. 

Ohio.—^Plchel V. Fair Store Co., 168 
N.B. 611, 29 Ohio App. 322. 

Okl.—Edwards v. Miller, 228 P. 1106, 
102 Okl. 139. * 

Pa—^M ulholland v. Sterling Motor 
Truck Co., 164 A. 697, 309 PA 690. 
R.I.—Hargraves v. Thornton, 142 A. 
371, 49 E.L 802. 

Tenn.—Pritchett v. Thomas Plater & 
Co., 232 B.W. 961, 144 Tenn. 406— 
Cash V. Ryan, 6 TennA.pp. 675. 
Tex—^Houston Land & Trust Co. v. 
Sheldon, ©v.App., 69 S.W.2d 796, 
error dismlBsed. 

2. Ga —Stanley v. Stanley, 176 S.BL 
496, 179 Ga 136—Cheves-Green & 
Co. V. Horton, 170 S.B. 491, 177 
Ga 62^nelds v. Union Central 
Life Ins. Co., 162 S.E. 237, 170 Ga 
239. 

Ind.—Brannon v. Hayes, 180 N.E. 803. 
190 Ind. 420. 

Iowa —^Norellus v. Home Sav. Bank 
of Klron, 20S N.W. 809, 260 Iowa 
613. 

Mich.—^Anderson v. Nelson, Olson & 
Nelson, 226 N.W. 880, 248 Mich. 
160. 

3. Neb.—Perry v. Meyer, 198 N.W., 
717, 110 Neb. 847, 

Okl.—Edwards v. MlUer, 228 P. 1106,. 
102 OkL 189. 

4 Ga—F letcher v. Fletcher, 124 S. 

E. 722, 168 Ga 899. 

Ky.—Black MotPr Co. v. Green, 79 
S.W.2d 409, 268 Ky. 72. 

N.H.—Copeland v. Reynolds, 164 A. 
216, 86 N.H. 110—KenAlos v. H. V. 
Greene Co., 128 A. 336, 81 N.H. 426. 
Tex—^McDonald v. Simons, Com. 
App., 280 S.W. 671, reversing, Civ. 
App., 271 S.W. 119—Gator v. Com¬ 
monwealth Bonding & Casualty 
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where acts of the other party render a restoration 
of the status quo impossible, restoration need be 
made only as nearly as circumstances will permit.^ 

In equity, a contract may be rescinded, although 
the parties cannot be placed in statu quo, where 
the clearest and strongest equity demands such 
relief and equity can still be done between the par¬ 
ties,® and the rescinding party makes such resti¬ 
tution as is just and within his power,but it will 
give relief only where the clearest and strongest 
equity imperatively demands it.® The duty to re¬ 
store the status quo does not extend to the un¬ 
doing of acts performed by the other party.® A 
change in the status of the party after he has 


received notice of demand for rescission, and which 
he could have prevented, will not prevent a re- 
scission.i® 

§ 439. Return of Consideration 

The general rule is that a party seeking to rescind 
must restore or offer to restore the consideration or 
whatever he has received under the contract; but the 
ruie is not to be strictly construed where restoration is 
impossible and it is to be applied In accordance with 
equitable principles. 

The general rule, in some jurisdictions affirmed 
by statute, is that a party seeking to rescind must 
restore, or offer to* restore the consideration or 
whatever he has received under the contract.^^ 


Ins. Co., Coin.App., 216 S.W. 140, 
reversing Commonwealth Bonding 
& Casualty Ins. Co. v. Cator, Civ. 
App.. 176 S.W. 1074. 

Honey expoiided 

To place a party in statu quo it 
is generally required that there be 
paid to such party all moneys neces¬ 
sarily, properly, and judiciously eac- 
' pended hy such party in good faith 
in discharging the duties apparently 
imposed on him by contract sought 
to be rescinded, but expenses Incur¬ 
red In obtaining the contract or pre¬ 
liminary thereto need not be paid.— 
miwards v. Miller. 222 P. Iig6, 102 
Okl. 189. 

iBunaterlal mattan 
Restoration of the status quo as 
to immaterial matters is not re¬ 
quired.—O'Shea v. Vaughn, 87 N.E. 
616, 201 Mass. 412—13 C.J. p 620 
note 46. 

6. La.—Tobias v. A, a White Co., 
126 So. 179, 12 IrftApp. SOL 

Minn.—Proper v. Proper, 287 N.W. 

17$, 183 Minn. 481. 

Mo.—^Maupln v. Missouri State Life 
Ins. Co., App., 214 S.W, 898. 

Tex.—^Donoho v. Hunter, Civ.App., 
242 S.W. 282, affirmed, CoxiuApp., 
276 S.W. 174, reversed on other 
grounds 287 S.W. 47. 
e. Cal.—Mosteller v. Braham, 266 P. 
367, 90 CalApp. 716—Spencer v. 
Deems, 186 P. 671, 43 CaLApp. 601 
—Hegel V. Hannas, 184 ’P. 898, 
48 CaLApp. 218. 

Va.—Millboro Lumber Co. v. Augusta 
Wood Products Corporation, 126 
S.B. 806, 140 Va. 409. 

18 C.J. p 619 note 43. 

Statutes OMlaxataEy ef the oom^ 
anon law will be so bonstrued.— 
Hegel r. Hannas, 184 P. 898, 43 Cal. 
App. 218. 

7. Minn.—^Hiracbman v. Healy, 202 
N.W. 734, 162 Minn. 828. 

S. TJ.S.—Shearer v. Farmers' Life 
Ins. Co., aCJLMo., 262 F. 861. 
Cal.—^Papenfus v. Webb Products Co., 
App.. 76 P.2d 681. 


N.a—Record v. Rochester Trust Co., 
192 A. 177, 110 A.L.R. 1218. 

Va.—^Doble v. Sears, Roebuck & Co., 
180 S.E. 289, 164 Va. 464, 107 A. 
L.R. 1026. 

9. Cal.—Steele v. Scott, 221 P. 342, 
192 CaL 621. 

IQ. Mich.—Place v. Brown, 87 Mich. 
676. 

IL U.S.—Metropolitan Life Ins. Co. 
V. Whitestone Management Co., C. 
aA.111., 77 P,2d 266, affirming, D. 
C., 8 F.Supp. 616, certiorari denied 
Drake v. Metropolitan Life Ins. 
Co.. 6$ S.Ct 166. 296 D.S. 632. 80 
luEd. 449, rehearing denied 66 S.Ct 
246, 296 U.S. 664, 80 L.Ed. 478, 
and 56 8.Ct. 247, 296 U.S. 632, 80 
L.Ed. 473—Dold Packing Co. v. 
Doermann, C.C.A.Neb., 293 F. 315. 

Ark.—Stanford v. Smith, 260 S.W. 
436, 163 Ark. 583. 

Cal.—Sharp v. Mortgage Sec. Cor¬ 
poration of America, 9 P.2d 819, 
216 CaL 287—^Loud v. Luse, 3 P.2d 
642, 214 CaL 10—O'Meara v. Hai- 
den, 268 P. 334, 284 CaL 854. 60 A. 
L.R. 1381—^Ferguson v. Edgar, 171 
P. 1061, 178 CaL 17—Nolaader v. 
Knutsen, App., 71 P.2d 843—^Mc- 
EUigott V. Freeland, 83 F.2d 430, 
189 CaLApp. 143—Weger v. Rocha, 
32 P.2d 417, 138 CaLApp. 109— 
Zeller v. Milligan, 236 P. 349, 71 
CaLApp. 617—Simmons v. Briggs, 
231 P. 604, 69 CaLApp. 447— 
Vaughn V. Fey, 190 P. 1041, 47 CaL 
App. 486. 

Conn.— Mandevllle v. Jacobson, 189 
A. 596, 122 Conn. 429. 

D.C.—Singer v. Friedman, 16 F.2d 
690, 66 APP.D.C. 191, certiorari de-1 
nled 67 S.Ct 116, 299 U.S. 690, 81 
L.Ed, 486. 

IlL—Jackson v, Anderson, 189 N.B. 
924, 366 IlL 660—Enass v. Madison 
& Eedzie State Bank, 188 N.E. 886, 
364 IlL 554, reversing 269 DLApiv 
588, appeal dismissed 54 S.Ct 632, 
292 U.S, 699, 78 L.Bd. 1463, re¬ 
hearing denied 64 S.Ct 714, 292 U. 
S. 604, 78 KEd. 1466—Wollenberg- 
er v. Hoover, 179 N.E. 42, 846 HL 
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511. See Pugh v. Palmer, 201 III. 
App. 371. 

Iowa.—Butler Mfg. Co. v. Elliott & 
Cox, 233 N.W. 669, 670, 211 Iowa 
1068, citing Ootptui Juite—City of 
Des Moines v. Horrabln, 216 N.W. 
967, 204 Iowa 683—Measenbrink v. 
Bllesman, 216 N.W. 232, 204 Iowa 
223. 

Ky.—^Davls v. Motor Car Finance Co., 
119 S.W.2d 881, 274 Ky. 647—Black 
Motor Co. V. Green, 79 S.W.2d 409, 
258 Ky. 72. 

La.—Nicol V. Jacoby, 103 So. 3‘8, 167 
La. 767—Dares v. O’Donnell. App., 

■ 151 So. 774. 

Mich.—^Latimer v. Piper, 246 N.W. 65, 
261 Mich. 123—Wolfram v. Shif- 
flet. Cumber & Co„ 221 N.W. 621, 
244 Mich. 618—Rott v. Goldman, 
210 N.W. 336, 236 Mich. 261. 

Mo.—^Breneman v. The Laundry, 87 
S.W.2d 429—Pariah v, Caaner, 282 
S.W. 392—Jones v. Norman, App., 
24 S.W.2d 191—Ebel v. Roller, 
App., 21 B.W.2d 2l4^In re Means’ 
Estate, App., 284 S.W. 186—Rock 
Island Implement Co. v. Wally, 
App., 268 S.W. 904, 912, citing Cor- 
pus JUxis. 

Mont.—Silfvast v. Asplund, 42 P.2d 
452, 99 Mont 162—Hollingsworth 
V. Ruckman, 282 P, 180, 72 Mont 
147. 

Neb.—^Rasmussen v. Hungerford Po¬ 
tato Growers’ Ass’n, 196 N.W. 469, 
111 Neb. 68. 

N.Y.—^E. T. C. Corporation v. Title 
Guarantee & Trust Co., 2 N.E.2d 
284, 271 N.T. 124, 106 A.L.R. 999, 
reversing 286 N.T.S. 386, 246 App. 
Div. 226, followed in J. M. A., Inc. 
V. Title Guarantee & Trust Co., 285 
N.T.S. 337, 246 App.Div. 228, re- 
argument denied E. T. C. Corpora¬ 
tion v. Title Guarantee ft Trust 
Co., S N.B.2d 471, 271 N.T. 659, 105 
A.L.R. 999—^Rosenwaaser v. Blyn 
Shoes, 219 N.T.S. 262, 128 Mlsc. 
690, affirmed 282 N.T.S. 890, 220 
App.Div. 829, which is reversed on 
other grounds and certified ques¬ 
tions answered 169 N.EL 84, 246 
N.T. 340—Baaifc of U. S. v. Na- 
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This rule does not depend on the reason for re¬ 
scission,and it applies to a contract voidable 
because of fraud or misrepresentations,^3 duress,^* 
or mistake,15 or because executed under the in¬ 
fluence of opiatesis or intoxicants,!"^ or because 

tional ,City Bank of New York, 206 
N.T.S. 428, 123 Misc. 801, affirmed 
209 N.T.S. 79S—J. J. Little & 

Ives Co. V. Lamb Pub. Co., 177 N. 

T.S. 266.- 108 Mlsc. 14. 

Ohio.—HIrachl v. Richards, 162 N.E. 

616, 28 Ohio App. 88—Gaiaser v. 

Hansen. 16 Ohio N.P..N.S., 677, re¬ 
versed on other grounds 25 Ohio 
Cir.Ct,N.S., 262, 27 Ohio Cir.Lec. 

480. 

Okl.—Walker v. Limestone Oil & (Jas 
Co., 79 P.2d 1025—Commercial Fi¬ 
nance Co. V. Patterson, 77 P.2d 
1133—Hayes v. Thomahrough, 69 
P.2d 664—Haxlow Pub. Co. v. Fen¬ 
nel & Harrison, 65 P.Sd 1206, 179 
Okl, 860—Evans v. Turney, 61 P. 

2d 237, 177 OkL 660—Harvey v. 

Thomas, 300 P. 772, 160 Okl. 106— 

Holcomb & Hoke Mfg. Co. of In¬ 
dianapolis, Ind., V. Jones, 228 P. 

968, 102 Okl. 176—Freeman v. SjI- 
llvan, 221 P. 460, 96 Okl. 220— 

Good V. Story, 216 P. 614, 91 Okl. 

8—Dalton v. Hopper, 177 P. 671, 74 
Oki 127. I 

Or.—Rynhart v. Welch, 66 P.2d 1420 
—Rayburn v. Norton, 248 P. 660, 

117 Or. 328. 

S.C.—Hamilton Ridge Lumber Corpo¬ 
ration V. Boston Ins, Co., 181 S.E. 

22, 183 S.C. 472. 

S.D.—Daum v. UrQuhart, 249 N.W. 

738, 61 S,D, 431. 

Tenn,— Keimer v. City Nat Bank, 46 
S.W.2d 46, 164 Tenn. 119, rehear¬ 
ing granted In part 47 S.W.2d 766, 

164 Tenn. 288—Lambom & Co. v. 

Green & Green, 262 S.W. 467, 150 
Tenn. 38. 

Tex.—^Markham Irr. Co. v. Brown, 

ComA-PP., 292 S.W. 863, reversing, 

Civ.App.. 286 S.W. 674 and modified 
on other grounds, Com.App., 296 
S.W. 866—Casualty Reciprocal Ex¬ 
change V. Bryan, Civ.App., 101'S.W. 

2d 896—Rotge v. Dunlap, Clv.App., 

91 .S.W.2d 905, error granted— 

Anderson V. Anderson, Civ.App., 

40 S.W.2d 909. 

Utah.—Morris v. Smith, 288 P. 1068, 

76 Utah 162. 

Wash.—Albright v. Sunset Motors, 

268 P. 1086, 148 Wash. 348. 

W.Va.—Myers v. Cook, 104 S.B. 598, 

87 W.Va. 266. 

WIft.—Mueller v. Michels, 199 N.W. 

880, 184 Wls. 324, modifying on 
, .rehearing 197 N.W. 201, 184 Wis. 

. 324. 

18 ^..p 620 notes 62, 59. 

SalBlatatozy of oommon law 
A sfaiute' so reaulrlng is but de¬ 
claratory of the common law.— 
filohool Disk No. 1 of Silver Bow 


one of the parties was of unsound mind.!* The 
rule is not to be strictly construed but is to be ap¬ 
plied in accordance with equitable principles and 
the rescinding party is required to do merely what 
equitably he ought to do.!® The inability of the 


County V. Richards, 205 P. 206, 62 
Mont 141. 

la, Ind.—Modem Woodmen of 

America v. Vincent, 80 N.E. 827, 

82 N.E. 476, 40 Ind.App. 711, 14 
AnmCas. 89. 

13. Ala.—Thompson v. Fourth NaL 
Bank, 108 So. 69, 214 Ala. 452— 
Provident Life & Accident Ins. Co. 
of Chattanooga, Tenn., v. Priest, 
103 So. 678, 212 Ala. 676—Stone v. 
Walker, 77 So. 664, 201 Ala. 180, L. 
RA.1918C 839. 

Cal.—pallfomla Credit & Collection 
Corporation v. Goodin, 246 P. 121, 

76 CaLApp. 786. 

Ga.—^Manget v. Cunningham, 142 S.E. 
643, 166 Ga. 71—Henderson v. Lott, 
136 S.H 403, 163 Ga. 326—Williams 
v. Pouche, 121 S.B. 217, 167 Ga. 
227—Atlanta Life Ins. Co. v. Walk¬ 
er, 184 S.E. 776, 63 Ga.App. 80— 
WIdin-Camp v. Patterson, 127 S. 

E 168, 33 Ga.App. 483—Nipper v. 
Griffin Mercantile Co.. 120 S.E. 439. 

I 31 Ga.App. 211. 

HL—Hustad V. Cemey, 161 N.E. 871, 
321 III 364—Hulller v. Ryan, 137 
N,m 484, 306 III 88—Chilvers v. 
Huenemoerder, 260 IllApp. 499. 
Iowa.—^Poole v. Poole, 266 N.W. 663, 
221 Iowa 1073—Poole v. Poole, 267 
N.W. 305, 219 Iowa 70—Kunde v. 
O'Brian. 243 N.W. 694; 696, 214 
Iowa 921, oiting Cpipns Juris. 
Kan.—Dutton v. Dutton, 21S P. 826, 
113 Kan. 146. 

Ky.—^Kentucky Electric Development 
Co.’s Receiver v. Head, 68 S.W.2d 
1, 262 Ky, 666. 

Mass.—Lincoln Inv. Co. v. James, 167 
N.R 698, 260 Mass. 541. 

Mo.—Stephens v. Bell, App., 106 S.W. 
2d 19—Thomas v. American Auto¬ 
mobile Underwriters' Agency, App., 

6 S.W.2d 660. 

Neb.—^Advance-Rumely Thresher Co. 
Y. Bartzat, 206 N.W. 7, 114 Neb. 
86—^Huifinan v. Bankers' Automo- 
bUe Ins. Co.. 199 N.W. 716, 112. 

■ Neb. 277, reversed on rehearing on 
other grounds 200 N.W. 994, 112 
Neb. 277. 

N.T.—Telford v. Metropolitan Life 
Ins. Co.. 228 N.T.S. 54, 223 App. 
DIv. 176,, affirmed 166 N.E. 311, 260 
N.T. 528—Smith v. Salomon, 172 
N.T.S. 616, 184 App.DIv. 644—DIven 
T. Ashbaugh. 200 N.T.S. 684, 685. 
121 Mlsa 213. citing Ooipns Juris. 
N.C.—^Brown v, Osteen, 148 S.E. 434, 
197 N.a 306—BoUch v. Prudential 
Ins. Co. of America^ 173 S.E. 320, 
206 N.a 144. 

N.D.—^Rokusek v. National Union 
Fire Ins. Co. of Pittsburgh, Pa.. 196, 
, N.W. 800, 60 N,D. 128. 
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Ohio.—Brown v. Kiechler Mfg, Co^ 

26 Ohio Cir.Ct.N.S., 401, reversed 
on pther grounds 121 N.E. 901, 98 
Ohio St. 440. 

Okl.—J. Crouch & Son v. Huber, 209 
P. 764, 87 Okl. 83—International 
Supply Co. V. Bryan & Emery, 23 
P.2d 206, 164 OkL 142. 

Or.—Milton v. Hare. 280 P. 611, 130 
Or. 590. 

Tex.—^McDonald v, Simons, Com.App., 
280 S.W. 671, reversing, Civ.App., 
271 S.W. 119—Riba v. Osterritter, 
Clv.App., 61 S.W.2d 858, error re¬ 
fused—El Jardin Immigration Co. 
v. Karlan, Civ.App.. 246 S.W, 1043. 
Wash.—Lucas v. Andros, 66 P.2d 380, 
332, 186 Wash. 883, quoting Corpus 
Juris. 

Wia-Mueller v. Michels. 199 N.W. 
380, 184 Wls. 324, modifying 197 
N.W, 201, 184 Wis. 824. 

13 C.J. p 621 note 63. 

14. Ga.—Swint v. Adams, 167 S.E. 

• 249, 42 Ga.App. 706. 

15. U.S.—Marker v. U. S., D.C.Idaho. 
48 F.2d 467. 

16;. Ala.—Birmingham R.. etc., Co. v. 
Hinton. 48 So. 546, 168 Ala. 470. 

17. Ala.—Birmingham R., etc., Co. v. 
Hinton, 48 So. 646, 158 Ala. 470— 

' Kelly V. Louisville, etc., R. Co., 
46 So. 906, 154 Ala. 673. • 

Neb.—Case Thresh. Mach. Qo. v. Mey¬ 
ers, 111 N.W. 602, 78 Neb. 686, 9 
L.R.A.,N.S., 970. 

18. OkL—McKone v. McConkey, 217 
P. 883, 90 OkL 200. 

Contract void under statute 
Where a contract of a person en¬ 
tirely without understanding Is, un¬ 
der a statute, void and not merely 
voidable, restoration to the other 
party as in rescission is not nec¬ 
essary to avoid liability on the con¬ 
tract,—Dozier V. Schuennann, 62 P. 
2d 1063, 176 Okl. 298. 

19. U.S.—Dermott Land & Lumber 
Co. V. Walter A. Zelnicker Sup¬ 
ply Co., aC-AArk., 271 F. 918. cer¬ 
tiorari denied 42 S.Ct 66, 267 U.S. 
648. 66 L.Ed. 416. 

Iowa.—Niederhauser v. Jackson Dai¬ 
ry Co., 237 N.W. 222, 227, 213 Iowa 
286, cltihg Corpus Juris. 

N.J.—Hemlg v. Harris, 175 A. 169, 
117 N.J.Eq. 146. 

N.T.—^Marr v. Tumulty, 176 N.E. 866, 
266 N.T, 16, reversing 240 N.T.S. 
828, 228 App.DIv. 669, and reargu¬ 
ment denied and amended 177 N.E. 
184, 266 N.T. 664. 

OkL—Harvey v. Thomas, 800 P^ 773, 
774, 160 OkL 106, quoting Corpus 
Juris. 
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party will not ordinarily excuse him,2® but restora¬ 
tion is not required where it has been rendered 
impracticable or impossible through no fault of 
the rescinding party,as where the property has 
been destroyed or taken from the party seeking to 
rescind, without his fault ,22 or where the inability 
to return has been occasioned by the adverse par- 
ty.23 A defrauded person is excused from restora¬ 
tion to the extent he is rendered incapable there¬ 
of by reason of the wrongful conduct of the wrong¬ 
doer. 2 ^ Restoration of the identical property or 
the property in the same condition as received is 
not necessary if the equities between the parties 
may be adjusted,25 as by giving compensation for 
property disposed of before rescission,28 and where 
the property is diminished in value by natural caus¬ 
es or reasonable use, to that extent it need not 
be retumed.27 Payments by way of liquidated 
damages for delay in the performance of a con¬ 


tract need not be returned in a suit for rescis¬ 
sion of the contract for nonperformance.28 

No offer of restoration is necessary where the 
rescinding party has received nothing, or has re¬ 
ceived something which is utterly worthless,29 as, 
for example, a forged note;®® but the article must 
be worthless to either party as well as without in¬ 
trinsic or market value.®^ Personal receipt of con¬ 
sideration by the rescinding party is not essential 
to the duty to restore where it has been paid for 
his benefit to another.®® A complete failure of 
consideration obviates the necessity of a return.®® 
One who refuses to be bound by an agreement 
which he was fraudulently induced to make will 
not be required to restore anything not received by 
him as a consideration for such engagement.®^ 

That which the party is entitled in any event 
to retain need not be restored by him.®® 


Tex.—Donoho v. Hunter, Civ.App., 
242 S.W. 282, affirmed, Com.app.. 
276 S.W. 174, reversed on other 
grounds on rehearing 287 S.'W. 47. 

13 G.J. p 621 notes 64, 66. 

20. HL—Wollenherger v. Hoover, 179 
N.K 42. 346 HI. 511—Babcock v. 
Parwell. 91 N.E. 683, 245 Ill, 14, 37 
Am-S-R. 284, 19 AnruCas. 74, af¬ 
firming 146 I11.APP. 307. • 

m. Mont—School Dist No. 2 of Sil¬ 
ver Bow County v. Richards, 206 
P, 206, 62 Mont 141. 

■Wls,—Wilks V. McGovern-Place Oil 
Co., 207 N.W, 692, 189 Wls. 420. 
Copy of plan 

A copy of a want advertisements 
plan which is no longer In existence 
need not be returned but the re¬ 
scinding party can be required not 
to disclose Its contents to others.— 
Taylor v. Burr Printing Co., C.C-A- 
Conn., 26 P.2d 381, certiorari denied 
49 S.Ct 36, 278 TJ.S. 641, 73 I*Bd. 
556. 

22. N.J.—Hennlnger v. Heald, 26 A. 

, 449. 61 N.J.Ekl. 74. 

Or.-rJones v. McGinn, 140 P. 994, 
70 Or. 286. 

13 C.J. p 623 note 75. ' 

23. N.T.—American Surety Co. of 
New York v. Conner, 166 N.B. 783, 
261 N.T. 1, 66 A.L.R. 244, reversing 
282 N.y.S. 94, 225.App.Dlv. 187— 

■ Continental Ins. Co. v. Equitable 
Trust Co. of New York, 215 N.Y.S, 
281, 127 Misc. 45. 

IS C.J. p 620 note 67. 

24. Okl.—Harvey v. Thomas, 800 'P. 

772, 774, 160 OkL 106, quoting Oor- 
piw Jnxlfi. ' 

18 C.J. p 622 note 66. 

25. Ky.—Black Moton Co. v. Green, 
79 S.W.2d 409. 268 Ky. 72. 

Tex.—McCleskey v.- Mcaeskey, Civ. 


App., 7 8.W.2d 667—Green v. Hop¬ 
per, Clv-App., 278 S.W. 286. 

26. Cal.—Menefee v. Oxnam, 183 P. 
379, 42 Cal.App. 81. 

Kan.—Hamden v. HadJJeld, 216 P. 
441, 113 Kan. 625. 

Mo.—Bagnall v. Frank Pehr Brewing 
Co.. 221 S.W. 793, 203 MO.App. 655. 

27. Minn.—^Darelius v. Common¬ 
wealth Mortg. Co., 188 N.W. 208, 
152 Mina 128. 

13 CJ. p 622 note 74. 

Automobile 

Returning automobile purchased 
after very little use held sufficient 
restoration of benefits received to en¬ 
title mental incompetent, who had 
made payment, to disavow contract! 
of purchase.—Whiteley v. Downs, 164 
S.E. 818, 174 Ga. 889. 

28. La.—Murray v. Barnhart, 42. Bo. 
489, 117 La. 1028. 

29. Cal.—Deasy v. Taylor, 178 P. 
538, 39 CaLApp. 235. 

Conn.—Tuttle v. Jookmus, 149 A. 786, 
111 Conn. 269. 

DeL—Kelly v. International Re-In¬ 
surance Corporation, 174 A. 267, 20 
DeLCh. 184. 

Ga.—Fields v. Union Central Life 
Ins. Co., 162 S.B. 287, 170 Ga. 239. 
Kan.—Graves v. O'Brien, 207 P. WS, 
111 Kan. 320. 

Mass.—Tremont Trust Co. v. Noyes, 
141 N.E, 93, 246 Mass. 197. 

Mian.—^Darellus v. Commonwealth 
Mortg, Co.. 188 N.W. 208, 162 
Minn. 128. 

Mo.—Doty V. Mumma, 264 S.W. 666, 
806 Mo. 188. 84 A.L..R. 1399—‘White 
V. McCoy Land Co., 87 S.W.2d 672. 
229 Mo.App. 1019, affirmed White 
V. Scarritt, Sup., HI S.W.2d 18. 
N.Y.—^E. T. C. Corporation v. Title 
Guarantee & Trust Co., 2 N.E.2d 
284, 271 N.Y. 124. 105 ALR. 999, 
reversing 285 N.Y.S. 885, 246 App. 
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DIv. 226, followed in J. M, A. Inc. 

V. Title Guarantee & Trust Co., 
285 N.Y.S. 337, 246 App.Div. 228, 
reargument denied E. T. C. Cor¬ 
poration V. Title Guarantee & 
Trust Co., 3 N.E.2d 471. 271 N.Y. 
659, 106 AL.R. 999—Continental 
Ins. Co. V. Equitable Trust Co. of 
New York, 215 N.Y.S. 281, 127 
MIsc. 46. 

13 aJ. p 622 note 70. 

3a Ind.—Haase ▼. Mitchell, 68 Ind. 
213. 

Pa.—Cornelius v. Lincoln Nat Bank, 
15 ■Fa.Super. 82. 

131. Minn.—Darelius v. Common¬ 
wealth Mortg. Co., 188 N.W. 208, 
162 Minn. 128. 

13 C.J. p 622 note 72. 

Note of insolvent 

One who rescinds a contract un¬ 
der which he has received a note Is 
bound to restore the note, although 
the maker is insolvent—Spencer v, 
St Clair, 67 N.H. 9—13 C.J. p 622 
note 73. 

sa. Cal.—Vaughn v. Fey, 190 P. 

1041, 47 CalApp. 485. 
sa Cat—Russell v. Roscoe, 289 P. 

186, 106 CalApp. 293. 

3A Kan. — Hargadlne-McKlttrl<* 
Dry Goods Co. v. Swofford Bros. 
Dry Goods Co., 70 P. 583, 66 Kan. 
672. 

35; Ala.—^Kyser v. Southern Build¬ 
ing & Loan Ass'n, 141 Bo. 648, 224 
Ala. 673—Southern Building & 
Loan Ass'n v. Bartee, 189 So. 293, 
294, quoting Corpus Jtuds and 24 
Ala.App. 666. cerUorarl denied 189 
So. 294, 224 Ala. 276. 

Cat—Morris v. CoIa 24 p.2d 785, 218 
Cat 676—^Locke-Paddon v. Locike- 
Paddon, 227 P. 716, 194 Cat 73— 
Kales V. Houghton, 212 P. 21, 190 
Cat 294—In re Barrow's Estate, 
Appl, 80 PAd 1006—Haaerot v. 
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Wholly executory conir<ict. The rule that one 
who seeks to rescind a contract for fraud must 
restore his adversary to the position he was in at 
the time of the contract applies only to a contract 
partly executed, and not to one wholly executory.86 

• Restoration to third person. The doctrine that 
before a person can rescind a contract for fraud 
he must restore the wrongdoer to his previous 
position does not require the restoration to a third 
person of things received from hini.37 

Time for return. Generally, to rescind a con¬ 
tract, an offer to return property received there¬ 
under must be made before suit,®* a return after¬ 
ward being proper only where the thing returned 
is a mere promise, as a check or note, and not 
property.®^ It is not sufficient to offer to set off 
the amount against what is claimed from the other 
party.^0 Where it is impossible to ascertain which 
of several adverse parties furnished the considera- 
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tion, its retention is excused until such question 
shall be determined.^! 

Refusal of tender. Where the adverse party re¬ 
fuses to receive the consideration if tendered to 
him,^® or his conduct is such as to show actual 
manual tender to be useless,^® the person desiring 
to rescind is excused from the duty of actually re¬ 
turning or tendering it Where the wrongdoer re¬ 
fuses to accept a tender of the property, the per¬ 
son making the tender may, without waiving his 
right to rescind, do what is necessary to preserve 
the value of the property,although he is not re¬ 
quired to do so.'*® 

Refusal or inability of other party to restore 
consideration. The fact that the other parly is 
unable to restore what he has received does not 
deprive the innocent party of the right to rescind.** 
The rescinding party need not restore everything 
received where the other party refuses to return 
the consideration he received.*'^ 
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Generally speaking, rescission abrogates the con¬ 
tract not partially but completely,*® from the her 
ginning,*® and, after a binding election to rescind, 


39 CaLApp. 134. 

Ga,—Atlanta Life Ins. Co. r. Walk¬ 
er, 184 S.E. 7T«, 53 Ga.App. 80. 

Ky.—Whittle's Adm'r v. Whittle, 95 
S.W.2d 287, 264 Ky. 682—Klrch- 
dorfer V. Heer, 225 S.W. 141, 189 
■Ky. 442. 

Minn.—Keefe v. Jefferson, 186 N.W. 
789, 161 Minn. 368. 

Mo.—^Mack V. Acacia Mint. Life 
Ass'n, 65 S.W.2d 1045, 228 Mo.Anp. 
212 . 

N.T.—B. T. C Corporation v. Title 
Guarantee & Trust Co., 2 N.£.2d 
284, 271 N.T. 124, 106 A.L.R. 999, 
reversing 285 N.Y.S. 335. 246 App. 
Dlv. 226, followed In J. M. A., Inc. 
v. Title Guarantee & Trust Co., 
286 N.T.S. 887, 246 App.Dlv. 228, 
reargument denied B. T. C. Corpo¬ 
ration V. Title Guarantee & Trust 
Co., 8 N.B.2a 471, 271 N.T. 659, 105 
A.L.B. 999—Brennan v. National 
Bauitable Inv. Co., 224 N.T.S. 672, 
221 App.I>lv. 658, affirmed 160 N.E. 
924, 247 N.T. 486, reargument de¬ 
nied 162 N.B. 624, 248 N.T. 660— 
People V. S. W. Straus & Co., 286 
N.T.S. 648, 158 Mlsc. 186, 222, mod¬ 
ified In part on other grounds 288 
N.T.S. 209; 248 APP.D1V. 786, aJ- 
flrmed 290 N.T.S. 423. 

Tex.—Anderson v.' Anderson, Civ. 
/pp., 40 S.W.2d 909, 

i.8 C.J. p 622 note 68, 


Mich.—^Heth V. Oxendale, 213 N. 
W. 183, 185, 238 Uldh. 236, Quoting 
Corpus juris. 

N.J.—Roberts v. James, 86 A. 244, 83 
N.J.Law 492. Ann.Cas.l914B 859. 
Or.—Gould T. Bester, 271 P. 988, 127 
Or. 808. 

37, Wis.—Wyss v. Grunert, 83 N.W. 
1096, 108 Wis. 38. 

3a Idaho.—^Haines v. Rowland, 207 
P. 428, 429, 36 Idaho 481, citing 
Corpus JUrls. 

N.T.—Diven v. Ashbaugh, 200 N.T.S. 
684, 685, 121 Mlsc. 213, citing Cor. 
pus Juris. 

13 C.J. p 621 note 60. 

aa Mass.—Owen v. Button, 96 N.B. 

333. 210 Mass. 219. 

18 aJ. p 621 note 61. 

4a m.— Babcock V. Farwell, 91 N. 
B. 683, 246 HL 14, 187 Am.S.R 284, 
19 AnmCas. 74, affirming 146 111. 
App. 807. 

41. Mo.—McClure v. Ullman, 77 S. 

W. 826, 102 Mo.App. 697. 

4a Me.—MUUken v. Skillings, 86 A. 
77, 89 Ma 180. 

Or.—Jones v. McGinn, 140 P. 994, 70 
Or. 235. 

4& Iowa.—^McTee & Co. v. Ryder, 
265 N.W. 686, 221 Iowa 407. 

Neb.—Prime v. Squler, 208 NW. 682, 
113 Neb. 607. 

4t Minn.—Clark v. Wells, 149 N.W. 
647, 127 Minn. 868, L.RJL1916P 

476. 


45. CaL—Cameron v. Evans Securi¬ 
ties Corporation, 6 P.2d 272, 119 
CaLApp. 164. 

46. Ark.—Stanford v. Smith, 260 R 
W. 436, 163 Ark. 683. 

47. Cal.—Egan v. Parks, 295 P. 866, 
111 CaLApp. 415. 

Demand for restoratloa from other 
party 

Party rescinding contract for 
fraud, on offering to restore consid¬ 
eration received under contract, may 
couple his offer with demand for 
restoration of consideration parted 
with, and this rule applies to law as 
well as equity actions.—Southern 
Building & Loan Ass’n v. Argo, 141 
So. 545, 224 Ala. 61L 

43. Ala.—Alabama Great Southern 
R. Co. V. Independent Oil Co., 169 
So. 720, 722, 230 Ala. 222, quoting 
Corpus juris. 

Cal.—^Boomer v. Muir, App., 24 P.2d 
670. 

Ga.—Nipper v. Griffin Mercantile Co., 
120 S.E. 489, 31 Ga.App. 211. 
Wash.—Russell v. Stephens, 71 P.2d 
80. 

13 CJ. p 628 note 83. 

43. Mich.—Wall V. Zynda, 278 N. 
W. 66. 283 Mioh. 260, 114 A.L.R. 
1621. 

Tex.—J. L Case Threshing Mach. Co. 

V. Street. Cly.App., 216 S.W. 426. 
Vat mwtly- teonnlnatloii 
To "rescind” a contract Is not 


§ 440. In General 

Rescission abrogates a contract completely from the 
beginning, and rights and obligations thereunder ter¬ 
minate. 

Keller. 228 P. 883, 67 Cal.App. 659 
—MltcheU V. Samuels, 178 P. 886, 
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a party cannot insist on rights thereunder,5® but 
each of the parties is returned to his previously 
existing rights.®^ So, where a contract vrhich 
annuls or modifies another is rescinded, the party 
may resort to his rights under the original con¬ 
tract.® 2 A rescission which has been acted upon 
is governed by the same principles as those which 
control an equity action for rescission.®^ Where 
a voidable contract is rescinded, the rescission has 
been held to operate from the date of the demand 
therefor, and not from the date of a decree settir^ 
the transaction aside.®^ 

Revivor of contract. After rescission a contract 
may be renewed by express agreement or by acts 
evidencing such an intention,®® but it cannot be 
revived by the subsequent action alone of the 
wrongdoer in making true what he misrepresented 
to be true before the contract was made.®® ’ 

Building and construction contracts. On the re¬ 
scission of a building and construction contract, 
the builder may recover on a quantum meruit the 
value of the work performed or materials fur¬ 
nished, if used by the employer and of value to 
him.®'^ The builder, however, cannot so recover 


in case of a voluntary abandonment by him,®® and 
he may be held liable to the owner for the breach.®® 
Where a compromise agreement is rescinded, the 
owner may afterward sue on the original contract.®® 

The owner may prohibit the builder from fur¬ 
ther performing the contract, and thereby require 
him to sue for damages for breach of the con¬ 
tract;®^ and, of course, if the owner wrongfully 
prohibits or prevents the continuance of the work 
he is liable in damages to the builder for breach 
of the contract.®® Where the builder continues 
w'ork, notwithstanding an order wrongfully sus¬ 
pending it, and the owners ultimately have the 
benefit of it, they are liable for it at the contract 
price.®® A voluntary substitution of one building 
contract for another must be regarded as a relin¬ 
quishment of any damage incurred by a party un¬ 
der the abandoned contract.®* 

§ 441. Action for Breach 

After a party has rescinded he cannot bring an action 
for breach of the contract. 

After a party has rescinded he cannot sue on the 
contract or for breach of the contract.®® This is 


merely to terminate It, but to abro¬ 
gate and undo It from the beginning. 
—National Supply Co. v. Southern 
Creamery Co., 140 So, 690, 224 Ala. 
B07. 

6A TJ.S.—La Cueva Banch Co. v. 

Brewer, aaA.Ill., 283 F. 963. 
Ala.—Alabama Great Southern B, Co. 
V. Independent Oil Co., 160 So. 720, 
723, 230 Ala. 222,. citing Corptia 
Juris. 

CaL—Dyer Bros. Golden West Iron 
Works V. Central Iron Works, 287 
P. 886, 888, 72 CalJ^ipp. 202, citing 
Corpus Jails—HfcCready v. BuUis, 
210 P. 688, 69 Cal.App. 286. 

N.T.—Kortjohn v. Adams, 288 N.Y. 
S. 1085, 248 APP.D1V. 106—Marr v. 
Tumulty, 240 N.Y.S. 828, 228 App. 
Dlv. 669, reversed on other grounds 
176 N.E. 366, 266 N.Y. 16, reargu¬ 
ment denied and amended 177 N.E. 
184, 266 N.Y. 664. 

18 C.Ji p 628 note 84. 

Statutory penalty 
Where a party rescinds a contract, 
law does not permit him thereafter 
to make use of It as subsisting for 
purpose of claiming benefits of a 
penal statute.—J. & E. Cohen Furni¬ 
ture Co. V. Consolidated Edison Co. 
of New York. 290 N.Y.S. 928, 160 
Mlsa 941. 

61. Qa.—^Nipper v. Griffin Mercan¬ 
tile Co., 120 S.E. 439, 31 Ga.App. 
211 . 

Mich.—Wall v. Zynda, 278 N.W. 66, 
283 Mich. 260, 114 A.L.B. 1621. 
N.Y.—^E. T. C. Corporation v. Title 
Guarantee & Trust Co., 2 N.E.2d 


284, 271 N.Y. 124, 105 A.L.B. 999, 
reversing 285 N.Y.S. 336, 246 App. 
Div. 226, followed In J. M. A., Inc. 
V. Title Guarantee & Trust Co., 
285 N.Y.S. 837, 246 App.Div. 228, 
reargument denied E. T. C. Corpo¬ 
ration r. Title Guarantee & Trust 
Co., 3 N.E.2d 471, 271 N.Y. 659, 
106 A.L.B. 999. 

Wash.—Bussell v. Stephens, 71 P. 
2d 30. 

W.Va.—McClaskey v. O’Brien, 16 W. 
Va. 791. 

Wis.—^Brittle v, Maplecrest Country 
Club, 242 N.W. 612, 208 Wis. 628. 
Avoidanoa for look of assent 
One entitled to avoid entire writ¬ 
ten contract because it lacked his 
assent cannot be held to any of its 
stipulations or guaranties which In¬ 
duced Its execution,—Mlkulik v. 
Southwestern Specialty Co., Ter.Clv. 
App., 58 S.W,2d 1052.- 
58. Mass.—O'Shea v. Vaughn, 87 N. 

E. 616, 201 Mass. 412. 

N.Y.—Thompson v. Thompson, 250 
N.Y.S. 488, 232 App.Div. 488, re¬ 
versing 236 N.Y.S. 617, 184 Misc. 
614. and affirmed 180 N.E. 362. 268 
N.Y. 636. 

53. N.Y.—Newman v. Guaranty 
Trust Co. of New York, 276 N.Y.S. 
873, 248 App.I>iv. 633. 

54 N.M.—Gross v. Bibo, 146 P. 480, 
19 N.M. 495. 

N.Y.—Harper v. Newburgh, 146 N. 
Y.S. 69, 169 App.Div. 696, revers¬ 
ing 139 N.Y.S. 1057, 79 Misc. 299. 

66. Ill—Stromberg v. Western Tel. 
Constr. Co., 86 llLApp. 270. 
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56. Ga.—^Nipper v. Griffin Mercan¬ 
tile Co., 120 HE. 439, 31 Ga.App. 
211 . 

57. Conn.—^Valente v. Weinberg, 67 
A. 369, 80 Conn. 134, 13 L.B.A.,N.S., 
448. 

9 C.J. p 729 note 2. 

6 & Cal.—Carlson v. Sheehan, 109 P. 
29, 157 Cal. 892—^Marchant v. 

Hayes, 49 P. 840, 117 Cal. 669, 

9 C.J. p 729 note 3. 

59. W.Va.—Chapman v. J. W. Belt*, 
etc., Co., 36 S.B. 1013, 48 W.Va. 1. 

9 C.J. p 729 note 6. 

60. Utah.—Christensen v. Hamilton 
Bealty Co., 129 P. 412, 42 Utah 70. 

61. Mich.—^Wigent v. Marrs, 90 N. 
W. 423, 130 Mich. 609. 

9 C.J. p 729 note 7. 

168. U.S.—Norton v. Shields, C.C.N. 
Y., 132 F. 873, affirmed 143 F. 802,. 
74 C.C.A. 264. 

9 C.J. p 729 note 8. 

Damages from flood 
Where a suspension of work is or¬ 
dered contrary to the Intent of the 
contract and without the consent of 
the contractor, he is bound to re¬ 
move his material only beyond the 
reach of ordinary floods; and if it is 
carried away by an' extraordinary 
flood, the loss -will he attributed to 
the employer’s improper suspension, 
of the work.—^Boettlnger v. U. S., 26 
Ct.CL 891. 

63. U.S.—Boettlnger v. U. S., supra. 
64 U.S.—Braden v. U. 3., 16 CtCL 
389. 

66 w CaL—^Boomer v. Muir, App., 24 
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true where he rescinds for fraud.®® He cannot 
recover cm the contract by way of counterclaim.®^ 
Where one does not rescind but merely treats the 
breach by the other party as terminating the con¬ 
tract he can recover the loss sustained through 
the other party’s nonperformance.®® Where an ac¬ 
tion is based on breach of the contract, no notice 
of rescission is essential to its maintenance.®® 

§ 442. Recovery of Considerafion and Expen¬ 
ditures or Earnings under Contract 

The obligation of the parties to make restitution or 
to restore everything of value received under the contract 
may be enforced after rescission. 

The implied obligation of the parties to restore 
everything of value received under the contract 
remains and may be enforced after rescission.'^® 
The party who rescinds can recover nothing be- 


§ 443. In General 

The right to rescind may be waived by delay or by 
words or conduct evidencing an intention not to exercise 


yond restitutipn,^! but damages may be allowed 
when necessary to complete justice,"^® and also ex¬ 
penses necessarily ificident to the contract.'^® So 
also the party rescinding may be liable for reason¬ 
able compensation of other parties for managing 
and operating the property.'^^ Also, in a building 
contract where the owner rescinded the contract 
because of the contractor's breach thereof, the con¬ 
tractor’s expected profit under the contract is not 
to be considered in determining the amount due fdr 
labor and material furnished.'^® Where a purchaser 
is entitled to rescind his contract and restore the 
property, he may recover on an implied promise 
for repairs and improvements of which the seller 
receives the benefit.'^® Where a contract is merely 
voidable, its disaffirmance does not impair the right 
to payment thereunder of money earned pursuant 
to its terms prior to the disaflSrmance.^^ 

The right to rescind may be lost or waived^® by 
delay,^® or by words or conduct evidencing an 


7. Waiveb 


P.2d 570, 678, citing Corptui 3tai* 
—Dyer Bros. Golden West Iron 
Works V. Csntral Iron Works, 287 
P. 886, 72 CalApp. 202. 

W.J.—Levy v. Massachusetts Acci¬ 
dent Co„ 2 A,2d 841, 124 N.J,Bq. 
420. 

Merry Realty Co. v. Shamokin 
& Hollis Real Estate Co., 180 N.B. 
306, 280 JSr.T. 816, reversing 174 N. 
T.S. 627, 186 App-Dlv. 688. 

Wyo.—^Bargain v. Hiall Oil Co., 201 
P. 362, 365, 28 Wyo. 164, citing 
OorpoB gnxls. 

IS C.J. p 623 note 91. 

Suit In aAxiaanoe 
Party rescinding contract because 
of other party’s breach may sue in 
damages, but he cannot rescind con¬ 
tract and then sue in affirmance.— 
Sondles v. Johnson, 181 A. 276, 284 
Pa. 476. 

66 , Ala-—Lowery v. Mutual Loan 
■Soa. 79 So. 389, 202 Ala. 61. 

Mlnn>—Soheer v. F. P. Harbaugh Co., 
205 N.W. 626, 165 Minn. 64. 

18 C.J. p 623 note 92. 

67. Neb.—Mundt v. Simpkins, 116 
N.W. 325, 81 Neb. 1, 169 Am.S.R. 
670. 

^ U.S.—P. J. Carlin Const. Co. v. 
Guerin! Stone Co., Porto PlLco, 241 
F. 646, 164 C.aA. 821, cerUorarl 
granted Guetinl Stone Co. v. P. 
J. Carlin Const Co., 38 S.Ct 9, 
246 U.S. 643, 62 L.Ed. 528, and 
ri^versed on other grounds 89 S.Ct 
102, 348 U.S. 884, 68 L.Ed. 275. 
Or.-^Taylor v. Tripp. 191 P. 1064^ 97 
Or. 611. , 


99. Mo.—Wlnningham v. Trueblood, 
61 S.W. 899. 149 Mo. 672. 

7a U.S.—Blyea v. R C A Victor 
Co., CaA.Ga., 79 F.2d 769. 

Cal.—Bennett v. Superior Court In 
and for Los Angeles County, 21 P. 
2d 946, 218 Cal. 153—Estes v. Del- 
pech, 238 P. 1086, 78 CaI.App. 643. 
Mass.—Orebaugh v. Badger, 180 N. 

E. 629, 279 Mass. 54. 

N.J.—Bonhard v. Gindin, 142 A. 52, 
104 N.J.Law 599. 

Pa.—Standard Refrigerator Co. v. 
Apeldom & Beatty Co., 77 Pa.Su- 
per. 663. 

Tex.—Gray y. Merritt Com.App., 276 
S.W, 187, reversing Merritt v. 
Gray, Clv-App., 262 S.W. 639*-Na- 
tional Newspaper Enterprises v. 
Chitwood, Civ.App., 68 S.W.2d 264, 
error dismissed. 

Utah.—Sidney Stevens Implement Co. 
V, Hlntze, 67 'P.2d 632, 111 A.L.R. 
831. 

18 aj. p 624 note 95. 

71. N.T.—Sorenson v. Keesey Hos¬ 
iery Co.. 164 N.B. 826, 244 N.T. 
78, reversing 214 N.Y.S. 922, 216 
App-Div. 760—First Nat Bank v, 
Frankel. 263 N.Y.S. 713, 239 App. 
Dlv. 806, followed in 263 N.Y.S. 
716, 289 App.Dlv. 806—People v. 
S. W. Straus & Co., 286 N.Y.S. 
648. 158 Mlsa 186, 222, modified 
on other grounds in part 289 N.T. 
S. 209, 248 App.Dlv. 785, affirmed 
290 N.Y.S. 428. 

Detxtmsnt 

A detriment to plaintiffs may be a 
sufficient consideration for a con- 
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tract in an action for damages for 
breach thereof, but it is not some¬ 
thing which defendant can be requir¬ 
ed to give back In action for restitu¬ 
tion upon rescission.—Blyea v. R C 
A Victor Co., aC.A.Qa, 79 F.2d 769. 
7SL Okl.—Frickenechmidt v. Gamer, 
61 P.2d 637, 174 Okl. 669. 

73. Utah.—Sidney Stevens Imple¬ 
ment Co. V. Hlntse, 67 P.2d 632, 
111 A.L.R. 331. 

74. Okl.—Reeder v. Mitchell. 268 
P. 283, 181 Okl, 128. 

7B. Colo.—^Briggs v. Robinson, 266 
P. 639, 82 Colo. 1, 62 A.L.R. 1172. 

7a Ma—Farris v. Ware, 60 Me. 482. 

77. N.Y.—^People v. Republic Sav., 
etc., Assoc.^, 89 N.T.S. 682, 97 App. 
Div. 81. 

18 C.J. p 624 Aote 97. 

7a Ala.—Alabama Tailoring Co. v. 

Judkins, 88 So. 866. 206 Ala. 601. 
Cal.—Bryan v. Baymiller, 272 P. 1106, 

, 95 CaLApp. 481. 

Iowa.—^Andrew v. American Sav. • 
Bank ft Trust Co. of Davenport, 
258 N.W. 911, 219 Iowa 921. 

Mich.—La Force v. Caspian Realty 
Co., 219 N.W. 888, 242 Mich. 646. 
N.T.—Lewis V. New York Municipal 
Ry. Corporation, 178 N.Y.S. 116, 
189 App.Div. 904, 109 Mlsa 686. 
Tex.—Thompson v. .Pitts, Clv.App., 2 
B.W.2d 899. 

79. U.S.—^In re Construction Mate¬ 
rials Corporation. D.CDeL. 18 P. 
Supp, 609—Church v, Swetland, N. 
Y., 248 F. 289, 166 C.GA. 69, ap- 
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intention not to exercise it,*^ such as by accepting 
its benefits.®^ A party suing for breach of con¬ 
tract thereby ratifies the contract as valid and 
binding.®* 

BuUding and construction contracts. There is 
a waiver of the right to rescind a building con¬ 
tract where the contract is treated, by the party 
having such right, as still in force.®* So also a 
party to a building contract may waive his right 
to rescind the contract by not exercising such right 
promptly.®* 

§ 444. Invalidity of Assent as Basis of Rescis¬ 
sion 

The right to rescind for matters going to the va¬ 
lidity of the rescinding party's assent may be 
waived as is shown in the following sections. Con¬ 


sult Pocket Parts for later cases. 

§ 445. -Fraud or Duress 

The party defrauded will generally lose his right to 
rescind If, after discovery of the fraud, he takes any 
benefit under the contract or does any other act which 
implies an Intention to abide by It or an affirmation of it. 
A similar rule applies In the case of «duress the influence 
of which has ended. 

The party defrauded will generally lose his right 
to rescind if he takes any benefit under the con¬ 
tract or does any other act which implies an in¬ 
tention to abide by it or an affirmation of it®® after 
he has become aware of the fraud.®® Bringing 
an action on the contract or endeavoring to enforce 
it after knowledge of the fraud is an affirmance of 
it and will bar rescission.®^ ‘ So is continuing in 
the use or occupation of the property,®® or per¬ 
formance on the part of complainanL®* A waiver 


peal dismissed S9 S.Ct 26S, 249 U. 
S. 679, 68 L.Bd. 786. 

Pla.—Peacock Hotel v. Shipman, 188 
So. 44. 103 Fla. 638. 

N.D.—^Klingenstein v. National Union 
Fire Ins.* Co., 198 N.W. 660, 61 N. 
D. 13—Bauer v. National Union 
Fire Ins. Co. of Pittsburgh, Pa., 
198 N.W. 646. 

Pa.—McEvoy v. M. Samuel & Sons, 
121 A. 189, 277 Pa. 870. 

Tex—^Ferguson v. Mounts, CIv.Apik, 
281 S.W. 616. 

Wash.—^Depositors Bond Co. v. Chris¬ 
tensen. 63 P.2d 312, 185 Wash. 161 
-Whitman Realty & Inv. Co. v. 
Day, 296 P. 171, 161 Wash. 72— 
Blake V. Merritt 171 P. 1013. 101 
Wash. 66, 

W.Va.—W. B. De^gans Coal Co. v. 
Hedrick, 113 SJl. 262, 91 W.Va. 
377. 

Wls.—Stockhausen v. Oehler, 201 N. 

W. 823, 186 Wis. 277. 

Efforts toward aaloahle adjustment 
Neither waiver nor laches arises 
out of Insistence upon rights during 
pendency of efforts toward an amlcar 
ble adjustment—^La Force v. Caspian 
Realty Co., 219 N.W. 668, 242 Mich. 
646. 

OontiuiuiLoa to avoid loss to other 
party 

One who continues the contract 
for a short time to avoid unreason¬ 
able loss to the other party does 
not thereby waive his right to re¬ 
scission.—Bishop V, T. Ryan Const 
Co., 180 P. 126, 108 Wash. 254. 

80. U.S.—Nelson v. Chicago ^111 & 
Lumber Corporation, QC^LArk., 76 
F.2d 17, 100 A-L.B. 87. 

Cal—North American Dredging Co. 
of Nevada v. Outer Harbor Dock 
& Wharf Co., 173 P. 766, 178 Cal 
406. 

BL—See Allen Automobile Supply 
Co. V. H. W. Johns-ManvlUe Co.. 
211 niApp. 217. 


N.H.—Guay v. Brotherhood Bldg, 
Ass’n, 168 A. 900. 

N.T.—^Dublnsky v. Blue Dale Dress 
Co., 292 N.T.S. 898, 162 Misc. 177— 
J. J. Little & Ives Co. v. Lamb 
Pub. Co., 177 N.T.S. 265, 108 Misc. 
14. 

Okl.—^Farmers’ State Bank of Belpre, 
Kan., V. Harrington, 226 P. 706, 98 
Okl. 298. 

18 aj. p 624 note 99. 

81. N.r.—Sincerbeaux v. Queensboro 
Corp., 224 N.T.S. 916, 221 App.Div. 
880. 

OkL—Appleman r. Pepis, 246 P. 226, 
117 Okl 199. 

Acceptance of beneflla after aisertiott 
of reedMlon > 

Assertion of rescission is nullified 
by subsequent acceptance of benefits 
growing out of contract—Brennan v. 
National Equitable Inv. Co., 160 N.E. 
924, 247 N.Y. 486, affirming 224 N. 
T.S. 672, 221 App.Div. 658, reargu¬ 
ment denied 162 N.E. 624, 248 N.T. 
660. 

88 : Kan,—Stramel t. Hawes, 164 P. 
232, 97 Kan. 120. 

Tex—Darnell v. Waldrop, Civ.App., 
57 S.W.2d 892. 

83. U.S.—Ford Motor Co. v. Pear¬ 
son. aCJLWash., 40 F.2d 868— 
Pickens County v. National Sure¬ 
ty Co., C.C.A.S.a. 18 F.2d 768. 

9 C.J. p 728 note 92. 

84b Va.—^Dobie v. Sears, Roebuck & 
Co., 180 S.B. 289, 164 Va. 464, 107 
A.L.R. 1026. 

9 C.J. p 728 note 93. 

85. Mo.—Ebel v. Roller, App., 21 S. 
W.2d 214. 

Mont—Beebe v. James, 8 F.2d SOS, 91 
Mont 403—Lasby v. Burgess, 289 
P. 1028, 88 Mont 49. 

Tex—Baugh v. Baugh, Civ.App., 224 
S.W. 796. 

IS C.J. p 624 note 2. 
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83. Ala.—Stafford v. ColonUl Mort¬ 
gage & Bond Co., 130 So. 383, 221 
Ala. 636. 

Kan.—Morton v. Brinks, 107 P. 210, 
211,108 Kan. 743, citing CoTpns ffiu 
XlB. 

Mo.—Rock Island Implement Co. v. 
Wally. 268 S.W. 904, 912, citing 
Cozpias juris. 

N.C.—Bolich V. Prudential Ins. Co. 
of America, 173 S.B. 320, 206 N. 
C. 144. 

Tex—Yarborough v. Fulton, Civ. 
App., 78 S.W.2d 247, error dis¬ 
missed. 

13 aj. p 624'note 8. 

Knowledge of facts constituting 
fraud is a necessary element of waiv¬ 
er of the right to rescind a contract 
on such ground.—Manes v. J. L Case 
Threshing Mach. Co., Tex Civ.App., 
241 S.W. 767, reversed on other 
grounds J. L Case Threshing Mach. 
Co. y. Manes, Com,App., 264 S.W. 
929. 

Pallore to appretdate rights 
In determining whether right to 
equitable relief from fraud has been 
waived, allowance must be made for 
failure to appreciate rights result¬ 
ing from Ignorance and stupidity.— 
Goldberg v. Krayeske, 128 A. 27, 102 
Conn. 137. 

i 

I 87. N.T.—Clark v. Kirby, 198 N.Y.S: 

172, 204 App.DIv. 447. 

13 C.J. p 624 note 4. 

88. Mo.—Ebel v. Roller, App., 21 S: 
W.2d 214. 

Mont.—^Beebe v. James, 8 P.2d 803. 91 
Mont 403. 

N.T.—LIndsley ▼. Ferguson, 49 N. 

T. 628. ' ‘ 

13 aj. p 625 note 6. 

89. Cal—Ruhl V. Mott, 63 P. 104,. 
120 Cal 668. 

13 CJ. P 625 note 6. 
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of the right to disaflErm does not require a consid¬ 
eration such as is necessary to support a contract. 
A waiver may often take place in consequence of 
laches merely or in consequence of acting incon¬ 
sistently with the idea of insisting on the right 
which is waived.^® The fact that the defrauded 
party notifies the, other to make good the repre¬ 
sentations does not prejudice his right to rescind.®^ 

Duress. The rules applicable to waiver of the 
right to rescind for fraud apply to the rescission 
of contracts voidable for duress.®® Thus, if a per¬ 
son having been constrained by duress to make a 
contract afterward voluntarily acts on it or in any 
way affirms its validity, he precludes himself from 
afterward avoiding it.®® However, things done in 
apparent recognition of the contract while the pres¬ 
sure of the hardship which overcomes the mind 
continues will not amount to an affirmance.®^ The 
influence of the duress must be removed before 
the conduct becomes voluntary, and, after that, 
acts charged as constituting an affirmance must be 
such as to indicate an intention to condone the 
wrong and the purpose to abide the consequences.®® 

§ 446. .-Mistake 

Ratification of a contract may preclude rescission be> 
cause of a mistake. 

A party may be precluded from setting up a mis¬ 
take as ground for rescission by acts showing a 


ratification of the contract as it stands.®® 

§ 447. Breach or Nonperformance as Basis of 
Rescission 

Breach or nonperformance may be waived as a 
ground for rescission by conduct Inconsistent with an in< 
tention to take advantage of it. 

Breach or nonperformance as a ground for re¬ 
scission may be waived by conduct inconsistent 
with an intention to take advantage of it.®'^ The 
allowance of additional time to comply with the 
contract is not a waiver of the right to rescind 
lyhere the breach is continuing and the other party 
has not acted to his prejudice.®® The acceptance 
of defaulted payments, where accompanied by pro¬ 
test against the default, will not waive the right 
to rescind the contract because of a subsequent de¬ 
fault.®® 

The necessity for notice or warning and a rea¬ 
sonable opportunity for performance where a strict 
compliance as to time of performance has been 
waived is considered in § 435 supra. 

Building and construction contracts. 'Where, in 
a building and construction contract, the owner ac¬ 
cepts the work in an uncompleted condition and 
makes use of itj he waives his right to rescind 
the contract for failure entirely to complete the 
work,i or for a failure to perform vithin the time 
fixed.® Where a contract is entire, the continu- 


90. Qa.—Strickland v. Parlin, etc., 
Co., 44 S.B. 997, 118 Ga. 213. 

Mo.—Griffith. V. Gillum, 31 Mo.App. 
33. 

Pa.—Waltzer v. Lauer, 2 Leg.Hec. 
194. 

91. Ala.—Stafford v. Colonial Mort¬ 
gage & Bond Co., 130 So. 383, 221 
Ala. 636. 

92. TTan —St Louis, etc., R. Co. v. 
Gorman, 100 P. 647, 79 Kan. 648, 28 
L.R.A^N.S., 637. 

93. Qa.—Swint v. Adams, 1B7 S.E. 
249. 250, 42 GaAipp. 705, citing 
Coipru Xnrl^-Auguata Motor Sales 
Co. V. King, 137 S.B1 102, 103, 36 
GaJlpp. 466, citing Corpna Juris. 

Mo.—White v. McCoy Land Co., 87 
S.W.2d 672, 229 Mo.App. 1019, af¬ 
firmed White V. Scaxrltt, 111 S.W. 
2d 18, 841 Mo. 1004. 

13 aj. p 626 note 10. 

Oontiaot held not xatUled 
Property owner who agreed to pay 
defendant percentage of purchase 
price of lots which "Were to be sold 
to county under option agreement. 
In consideration of defendant's dls- 
mlBsing taxpayers' injunction suit 
Which was commenced In had faith 
for purpose of compelling plaintiff 
to pay such money, was held not pre¬ 


cluded from recovering money so 
paid on ground of ratification, where 
defendant did not act for plaintiff's 
benefit, and hence there was nothing 
to ratify.—White v. McCoy Land Co., 
supra. 

94. Kan.—St Louis, etc., R. Co. v. 
Gorman, 100 F. 647, 79 Kan. 643, 
28 L.R.A,N.S., 637. 

96. Ind.—^Rose v. Owen, 86 N.E. 

129, 42 lnd.App. 137. 

13 C.J. p 626 note 12. 

96. Mont—^Brundy v. Canhy, 148 P. 
816, 60 Mont 454. 

18 C.J. p 626 note 18. 

97. U.S,—Josten Mfg. Co. v. Medi¬ 
cal Arts Bldg. Co., aC.A.Minn., 78 
P.2d 259. 

Colo.—^Laramie Poudre Irr. Co. v, 
Redfeather Lakes Resort, 31 P.2d 
917, 94 Colo. 479. 

Ga.—Ford Motor Co. v. Johnson, 89 
S.B. 430, 18 Ga.App. 866. 

N.J.—Schlegel v. Bott, 117 A, 605, 
93 N.J.Eq. 607. affirming 116 A. 678, 
98 N.J.EQ. 330. 

Wash.-Wray v. Young, 210 P. 794, 
122 Wash. 330. 

W.Va.—Holderhy v. Haxvey C. Taylor 
Co., 104 S.B. 550. 87 W.Va. 166. 

18 aj. p 626 note 16. ’ 

Bxeotttloii of snpplemeatal oostraot 
Where time for performance of an 
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agreement is by mutual consent of 
the .parties extended in a supplemen¬ 
tal contract, the right to sue subse¬ 
quently for a cancellation of the 
original agreement for breach of its 
conditions by the other party there¬ 
to is waived, and the parties will be 
understood to have covenanted, at 
the time of the making of the sup¬ 
plemental agreement, to treat the 
contract as in force in all respects, 
notwithstanding anything which may 
have happened prior to that time.— 
Bowman v. Schatzinger, 14 Ohio Cir. 
Ct,N.S., 613. 

9& Idaho.—^Hawkins v. Smith, 206 
P. 188, 36 Idaho 349. 

Mo.—Meyer Milling Co. v. Baker, 48 
S.W.2d 794, 328 Mo. 1246, affirm¬ 
ing. App., 10 S.W.2d 668. 

9^ Wash.—^Beltinck v. Tacoma The¬ 
ater Co.. Ill P. 1046, 61 Wash. 132. 

1. U.S.—^Packwaukee v. American 
Bridge Co., Wis., 183 F. 369, 106 
C.C.A. 679. 

Ala.—^Florence Gas, etc., Co. v. Han- 
by, 13 So. 843, 101 Ala. 15. 

9. Ky.—Henderson Bridge Co. v. 
O’Connor, 11 S.W. 18, 967, 88 Ky. 
303, 11 Ky.Law 146. 

9 C.J. p 728 note 98. 
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ance of work by the subcontractor after wrongful 
retention of payments due by the contractor does 
not waive the right to abandon the contract be¬ 
cause of the continuing breach.3 

’ § 448. Operation and Effect 

An election by a party to aflirm or to rescind a con¬ 
tract, made with knowledge of all the facta, Is ordinarily 
(Inal. 

An election by a party to a contract to aflSrm 
it or to rescind it, made with knowledge of all 
the facts, is ordinarily final, and he cannot shift 
his position.^ For example, a rescission for fraud 
is final unless followed by the discovery of further 
fraud,® as distinguished from further evidence of 
the fraud already discovered.® It is not necessary 


that the party have knowledge of all the incidents 
of the fraud; it is sufficient to deprive him of his 
right of rescission that the affirmance is made with 
kno^vledge of the fact constituting the fraudJ 
Where the right to rescind is disputed, there may 
be a subsequent affirmance by the party electing 
to rescind.® It has been held, however, that, where 
a party has a right to rescind because of a breach 
of the contract by the opposite party, and has 
waived such right by making a payment on the 
contract, he may withdraw such pajment before 
the parties have changed their position on ac¬ 
count thereof.® If one party by fraud induces 
the other to waive a right to rescind, such waiver 
does not preclude the latter from asserting rescis¬ 
sion in equity.^® 


3IV. EENEWAL AITB EXTENSIOST 


§ 449. In General 

Generally an option to renew a contract It the right 
to require the execution of a new contract while an op> 
tion to extend the term merely operatei to extend the 
term of the original agreement. A renewal of a contract 
will be presumed to be in accordance with the terms of 
the original contract In ^he absence of evidence to the 
contrary. 

Generally an option to renew a contract is the 
right to require the execution of a new contract 
while an option to extend the term merely operates 
to extend the terra of the original agreement^i 
There is no practical difference so far as the time 
for exercising either option is concerned.^* A re¬ 
newal of a contract will be presumed to be in ac¬ 
cordance with the terms of the original contract 
in the absence of evidence to the contrary,^® 
Where a contract contemplates the personal serv¬ 
ices of a party having an option to renew it, it 
cannot be renewed by him after he has ceased and 
put it out of his power to render such services.^^ 
The fact that the parties by their acts and declara¬ 


tion indicate an intention to treat a written contract 
as continuing after the time prescribed in it for 
its termination will not have the effect of continu¬ 
ing such contract, although it may show a subse¬ 
quent oral agreement on the same terms.^® Where 
Ae conditions on which the extension of a con¬ 
tract is to be procured have been rendered im¬ 
possible of performance by a subsequent contract 
between the parties, the promisee cannot be held 
to have forfeited the extension.^® 

§ 450. Notice or Request for Extension 

The notice or request for extension must bo In ac¬ 
cordance with the terms of the contract. The time for 
giving the notice, when unspecified, does not extend be¬ 
yond the date of the expiration of the contract. 

Where a contract provides that it shall he extend¬ 
ed on notice or request, a notice or request, to be 
sufficient for the purpose of securing the extension, 
must be in accordance with the terms of the con- 
tractl^ The time for giving notice of renewal, 


9. Mich.—Finnigan v. Worden-Alien 
Co., 167 N.W. 930. 201 Mich. 446. 

4 , Ala.—Alabama Tailoring Co. 
Judkins, 88 So. 865, 206 Ala. 60L 

Del.—Kelly v. International Re-In¬ 
surance Corporation, 174‘A. 267, 20 
Del.Ch. 184. 

Idaho.—Peters v. Bow, 282 P. 149, 
151, 45 Idaho 803, citing Ooxpna 
JulB. 

Ky.—Cox V. Riggins, 4 B.W.2[d 403, 
223 Ky. 610. 

N.T.—Alsam Holding Co. v. Consol¬ 
idated Taxpayers' Mut Ins. Co., 4 
N.Y.S.2d 498, 167 Mlsc. 782. 

13 C.J. p 626 note 19. 

5. Cal.—WlUey v. Clements, 79 P. 
860, 146 Cal. 91. 

Wash.—Stelter v. Fowler, 118 P. 
1096. 114 P. 879, 62 Wash. 346. 

170.J.S.-^9 


e. U.S.—Richardson v. Lowe, Colo., 
149 F. 626, 79 CCA. 817. 

7 , Va.--Wllson v. Hundley, 80 S.BI 
492, 96 Va. 96, 70 Ain.S.R. 837. 

& N.Y.—McNaught v. Egultable L. 
Assur. Soc., 121 N.Y.S. 447, 186 
App.Dlv. 774. 

9. Wls.—Blcklesteel v. Edmonds, 147 
, N.W. 1024, 168 «/ls. 122. 

10, Ala.—Meredith ▼. Drennen Mo¬ 
tor Car Co.. 139 So. 267, 224 Ala. 
84. 

11, Mont—Helena Light & Ry. Co. 
V. Northern Pac. By. Co., 186 P. 
702, 67 Mont 98. 

12. Mo.—Rutledge & Taylor Coal Co. 
V. Mermod, Jaccard & King Jewel¬ 
ry Co., 237 S.W. 849, 209 MoApp. 
292. 
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13. N.T.—Kings County Water Sup¬ 
ply Ca ▼. Coney Island Jockey 
Club, 11 N.Y.St 282, reversed oth¬ 
er grounds 14 N.Y.St 696. 

Pa.—Good Intent Co. v, HarUell, 28 
Pa. 277. 

18 aj. p 626 note 26. 

Id, Ky.—Frltts v. Swiss Cleaners, 
etc., 172 aw. 634, 162 Ky. 277. 

IB. Tex.—Security Motor Co. v. 
Chestnut, Clv^pp., 244 S.W. 886, 
889, citing Corpus Jnxls. 

13 C.J. p 626 note 29. 

IG. Qa.—Stafford v. Means, 91 as. 
613, 19 GaApp. 84L 

17. U.S.—Adams, eta, Mfg. Co. v. 

Westlake, C.CJNr.Y., 63 F. 688. 
N.J.—Monmouth County Electric Ca 
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when unspecified, does not extend beyond the date 
of the expiration of the contractus Continuing to 
act under a contract effectively renews it where it 
provides for automatic renewal in the absence of 
notice of termination or otherwise grants a privi¬ 
lege of renewal which is not dependent on any 


prior notice.!® A contract which is automatically 
renewed in the absence of notice to the contrary 
is not so renewed where one party refuses further 
performance before the expiration of the original 


term.®® 

XV. PERFOE11A2TCE OR BREACH 


A. NECESSITY OF PERFORMANCE 


1. In Genebal 


§ 451. Obligation to Perform in General 

Ordinarily, parties to a contract are required to per¬ 
form It according to its terms. 

The general rule is that the parties to a con¬ 


tract are bound to perform it according to its 
terms where they are sui juris, the contract vio¬ 
lates no rule of law or public policy and no. fraud 
or imposition has been practiced,particularly 


r. Cons. Gas Co., 88 A. 800, 83 
N.J.Iiaw 531. 
irotlpe 1)7 letter 

Where a contract was made by let¬ 
ter, and gave one party an option to 
renew It by notice, either written or 
oral, the mailing of a letter, duly 
stamped and addressed, containing 
such notice, was held an effective 
exercise of the option.—Shuhei*t The¬ 
atrical Co. V. Eath, GC.A.N.T., 271 
F. 827. 

Incorxeot statexuonli of dat& of eq^tr- 
atlon 

Where notice of the exercise of an 
option to renew a contract for a fur¬ 
ther term expressly stated that it 
was given “in accordance with the 
terms of' the contract, such terms 
are controlling, and the notice is to 
be construed according to the inten¬ 
tion of the contract, and Is not in¬ 
effective because it stated incorrect¬ 
ly the date of expiration of the con¬ 
tract—Shuhert Theatrical Co. v. 
Rath, supra. 

18. U.S.—Lewis-Hale Coal Co. v. En¬ 
terprise Fuel Co., C.C.A.W.Va.,, 88 
F.2d 727. 

Mo.—Rutledge & Taylor Coal Co. v. 
Mermod, Jaccard & Eng Jewelry 
Co., 287 S.W. 849, 209 MoJ^p. 292. 

19. TJ.S.—Pyrate Corporation v. Sor¬ 
ensen, CCACal., 44 F.2d 328. 

Elan.—Welsbach Street Lighting Co. 
v. City of Wichita, 168 P. 1090, 101 
TTan, 452, rehearing denied 169 P. 
198. 102 Ran. 4. 

N.T.—Ambassador Studios v. Ruth- 
erig, 280 N.T.S. 684, 246 App.Div. 
758-nJacob Dold Packing Co. v. 
Rings County Refrigerating Co.. 
162 N.T.S. 1036. 

Tex.—Hall v. Wlllmerlng, Clv-App., 
2Q9 S.W. 226, error refused. 
Oonstmctlon In favor of grantor 
Benewal provision of contract 
graatlng exclusive right to manu¬ 
facture and sell products must be 
construed strongly in favor of gran¬ 


tor.—Pyrate Corporation v. Sorensen, 
C.QA.CaL, 44 F.2d 323. 

Begnlrement of notice to terminate 
hdd not waived 

Ran.—Welsbach Street Lighting Co. 
V. City of Wichita, 168 P. 1090. 
101 Ran. 452, rehearing denied 169 
P. 193, 102 Ran. 4. 

sa N.T.—Custen v. Robison, 167 N. 

T. S, 1013, 180 App.DiV. 884. 

ai. U.S.—Callan v. Andrews, C.C.A. 
N.T., 48 F.2d 118—Carpenter v. 
Josey Oil Co., aCJLOkL, 26 F.2d 
442—^Davis v. Commissioners of 
Sewerage of City of Louisville, D. 
C.Ry., 13 F.Supp. 672, modified on 
other grounds, C.C.A., Commission¬ 
ers of Sewerage of City of Louis¬ 
ville, Ry. V. Davis, 88 F.2d 797— 
Converse v. TJ. S., 69 CtCL 670. 
Ala.—^Mosaic Templars of America v. 

Ellington. 118 So. 764, 218 Ala. 415. 
Cah—Wells V. Union Oil Co. of Cali¬ 
fornia, App.. 76 P.2d 696—RitUe 
Mfg. Co. V. Davis. 47 P.2d 1089, 8 
CaIA.pp.2d 604. 

Colo.—^U. S. Flddlty & Guaranty Co. 
of Saltimore, Md., v. Dhanes, 244 
P. 1014, 79 Colo. 199. 

Del—^Petitions of Warrington. Su¬ 
per., 179 A 606. 

Fla.—Newsom v. Aoaoia Mut. Life 
Ass’n, 186 So. 889. 102 Fla. 667. 
Ga.—Georgia Power Co. v. City of 
Decatur, 149 S.E. 82, 168 Ga. 705, 
certiorari granted 50 S.Ci 38, 280 

U. S. 544, 74 L.Ed. 604, and affirmed 
50 S.Ct 869, 281 U.S. 505, 74 KEd. 
999. 

Ill.—Landretto v. First Trust & Sav¬ 
ings Bank of CSricago, 164 N.E. 836, 
383 Ill. 342—O’Donnell v. Snowden 
& McSweeney Co., 237 Ill.App. 156, 
affirmed O'Donnell v. Snowden ft 
McSweeney Co., 149 N.E. 253.' 818 
HI. 374. See Hansen v. Best Brew¬ 
ing Co., 199 IllApp. 666. 

Iowa.—Wapsie Power & Light Co. v. 
City of Tipton, Cedar County, 193 
N.W. 648. 197 Iowa 996. 
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Ry.—James v. Stokes, 261 S.W. 868, 
203 Ry. 127. 

Mass.—Gallahue v. Niles, 188 NJL 
601. 284 Mass. 602. 

Mo.—Weber Implement ft Automobile 
Co. V. Goswell, App., 299 S.W. 152. 
N.J.—Tanenbaum Son ft Co. v. Ox¬ 
ford Dye Works, 168 A 601, 107 N. 
J.Law 886.' 

N.T.—Sperry & Hutchinson Co. v. 
Adam. Meldrum ft Anderson Ca, 
259 N.T.S. 941, 145 Misc. 807. 

N.C,—^M. Peigel ft Bro. v. Carolina 
Wood Products Co., 148 S.H. 186, 
195 N.a 669. 

Or.—^Lee v. Crater Lake Nat Park 
Co., 264 P. 857, 124 Or. 267-Jar 
cobberger v. School Dist No. 1, 
Multnomah County, 256 P. 652, 122 
Or. 124. 

Pa—Rothrock v. Wolfe, 99 PaSuper. 
80. 

Tex.—General Accident Fire ft Life 
ASsur. Corporation v. Butler's Ice 
Cream Factory, ComApp., 6 S.W. 
2d 976, affirming, Civ App., 291 S. 
W. 874. 

18 C.J. p 627 note 88, p 813 note 82. 

Prompt seivioe Is required under 
a contract such as one for transmit¬ 
ting fire-alarm signals, where any 
service but prompt service would be 
worthless.—^Missouri Dist Telegraph 
Co. V. Morris ft Co., Mo., 243 F. 481, 
156 C.C.A 179, certiorari denied 38 S. 
Ct 11. 245 tr.S. 661, 62 L.Ed. 63L 

Xnforesabls obligation essential 
Breach of contract rests on failure 
to perform an enforceable obligation, 
and cannot exist if there is no en¬ 
forceable obligation.—Scott v. Secu¬ 
rity Title Ins. ft Guarantee Co., Cal., 
72 P.2d 148. 

Law implies promise to do that 
which a party is liable to perfqrm.— 
Erickson Bros, ft Lueka v. Great 
Lakes Const Co.. 272 ni.App. 331. 

No other contract than the one ac¬ 
tually entered into by the parties 
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when it has been executed by the other party, 
although it may be difficult to determine the rights 
of the parties on a breach,23 or although the con¬ 
tract operates harshly or unjustly on one of the 
parties, see infra § 459, or entails a loss on him.^^ 

Of course, a party to a contract is under no 
obligation to perform acts which he has not un¬ 
dertaken to perform by his agreement, and his 


failure to perform such acts does not constitute 
a breach of his contractus 
Building and construction contracts. In accord¬ 
ance with the general rule which requires that 
parties to a contract shall perform it according to 
its terms, under building and construction con¬ 
tracts both the owner and the builder must perform 
all the obligations assumed by thcm.28 


need be performed by them.-—Hamby 
V. Crisp, 172 S.E]. S42, 48 GaJLpp. 418. 

mider oivU law code provlalonB 
obligations arising from contracts 
have the force of law between the 
contracting party and must be ful¬ 
filled according to their stipulatlona 
—Cantu V. Fenner, Beane & Unger- 
leider, 160 So. 399. 181 lia. 743— 
American Cotton Co-op. Ass’n v. New 
Orleans & Vicksburg Packet Co., 157 
So. 783, 180 La. 836—^Winkle Terra 
Cotta Co. V. Butler, 117 So. 184, 166 
La. 241—ConQues v. Andrua 110 So. 
93, 162 La. 7S—J. R Watkins Co. v. 
Hoggatt, 128 So. 180, 13 La.App. 512 
—True V. Cloverdale, 121 So. 232, 9 
La-A-pp. 489—Dolan v. Revol, 8 Ia. 
App. 726—^Leake v. Parson. 8 La.App. 
1—Gottlieb V. Rex, 2 La.App. 477—18 
CJ. p 627 note 88 [a], [b]. 

22, Cal—Kittle Mfg. Co. v. Dav^ 
47 P.2d 1089. 8 CaIJlpp.2d 604. 

13 C.J. p 627 note 84. 

Bntixe relatLon 

The text rule must be applied to 
the entire relation between the par- 
tiea—Kittle Mfg. Co. ▼. Davis, su¬ 
pra. 

23, Tex.—^Henry v. McCardell, 40 S. 
W. 172, 15 Tex.Civ.App. 497. 

13 C.J. p 627 note 85. 

24, Or.—Hoskins v. Powder Land & 
Irrigation Co., 176 P. 124, 90 Or. 
217. 

25, Ala.—American Nat Bank & 
Trust Co. of Mobile v, Boykin, 
App., 170 So. 87. 

Proof not showing breach 
Where a seller expressly refused 
to guarantee deliveries, but promised 
to use Its best efforts to procure de¬ 
liveries on the dates stated, proof 
that ,the particular kind of casing 
specified could be procured from a 
single manufacturer with whom the 
government had placed large orders 
for war materials, which had prior¬ 
ity over private orders, and which 
delayed deliveries, establishes that 
the seller did not neglect or refuse 
to deliver the casing described.— 
Coalings Mohawk Oil Co. v. R H. 
Herron Co., 199 P. 813, 58 CaLAPp. 
76. 

26, Mass.—Butterfield v. Byron, 27 
N.1L 667, 158 Maas. 617, 26 Am.S. 
R 654, 12 L.RA 671. 

9 C.J. p 734 note 66, 

Beootdlag contract 
Where the filing or recording of 


a building contract is required by 
statute, the duty so to do is primar¬ 
ily on the builder.—^Laidlaw v. 
Marye, 65 P. 391. 188 Cal. 170—Mar^ 
chant V. Hayes, 49 P. 840, 117 CaL 
669. 

Bonds 

(1) When required so to do either 
by contract or statute, a builder 
must execute a bond with sureties 
to secure the due performance of his 
work. 

Cal.—Flynn v. Dougherty, 26 P. 831, 

3 CaLnnrep.Cas. 412. 

Ma—^Howard v. Maine Industrial 

School, 3 A 657, 78 Ma 230. 

9 C.J. p 780 notes 13,14. 

(2) In the absence of sufficient ex¬ 
cuse for his failure to furnish the 
required bond, the builder may be 
precluded from recovering on his 
contract—^Flynn v. Dougherty, supra 
—9 aj. p 780 notes 15-20. 

(8) A building contractor’s bond is 
not, however, unenforceable because 
it mentions only the husband as ob- 
Ugea although the building contract 
is signed by both husband and wife 
as owners.—Christensen v. Hamilton 
Realty Co., 129 P. 412, 42 Utah 70. 

(4) Neither is such bond unen¬ 
forceable merely because it incor¬ 
rectly states the <»ntreot price.— 
Christensen t. Hamilton Realty Co., 
supra. 

(5) It Is not necessary that such 
bond mention both husband and wife 
In order to Identify the building con¬ 
tract where the place where the 
building is to be erected Is described 
In both contract and , bond, and the 
date of the contract Is given In both. 
—Christensen ▼. Hamilton Realty 
Co., supra. 

(6) Where the owner undertakes to 
furnish a bond to secure the per¬ 
formance of his promise, It has been 
held that where no time is specified 
the delivery of the bond Is Intended 
to be concurrent with the making 
of the contract and as a condition 
precedent to performance by the 
builder.—Clark v. Guleslan, 88 N.Et. 
94. 197 Mass. 492. 

Building zegulatLons; penults 

(1) The builder must comply \rtth 
building regulations, particularly 
where the contract expressly re¬ 
quires to do so.—Smith v. Mil¬ 
waukee Builders’, etc., Ex c h ., 64 N. 
W. 1041, 91 Wis.,860, 61 Am.aR 912, 
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80 L.RA 604—9 GJ. p 731 notes 26- 
29. 

(2) The builder’s duty In this re¬ 
spect does not, however, unless hir 
contract requires It, Impose an ob¬ 
ligation on him to conform with 
general statutory requirements, the 
duty of complying with which is im¬ 
posed on the owner. 

Conn.—Cronin v. Pace, 78 A 137, 82 
Conn. 252. 

HL—Woodley v. Zeman, 178 lUApp. 
369. 

9 CJ. p 731 note 80. 

(8) Also, the builder Is not requir¬ 
ed to comply with illegal conditions 
imposed by the building regulations, 
nor to do work not Included in his 
contract—Paturzo v. Shuldlner, 110 
N.Y.S. 137, 126 App.DIv. 636—Fowler 
V. Bushby, 126 N.T.S. 890, 69 Misc. 
841—9 C.J. p 731 notes 31, 32. 

(4) Where the obtaiifing of a per¬ 
mit Is necessary and the contract la 
silent on the subject, It seems the 
duty of the builder to obtain it, un¬ 
less under the contract, statute, or 
regulation it Is the duty of the own¬ 
er BO to do. 

CaL—Smith v. Luning Co., 48 P. 967, 
111 CaL 808. 

N.T.—Norton v. New Amsterdam Gas 
Co., 74 N.T.S. 664, 69 App.Dlv. 10, 
affirmed 66 N.E. 1112, 174 N.T. 638. 
9 aJ. p 731 notes 38, 84. 

(6) Where the contract requires a 
builder to obtain a permit from the 
building department of a city, he 
must file plans reasonably free from 
objections and acceptable to the de¬ 
partment, as their filing Is a pre¬ 
requisite to a permit—Strom v, Don- 
gan, 64 N.T.S. 67. 81 Mlsc. 754—9 
C.J. P 731 note 85. 

I (6) A builder Is not responsible 
for hla failure to secure permit as 
agreed, where such failure Is caused 
by the default of the owner.—Sln- 
lacalchl v. Pennachlo, 118 N.7R 1003 
—9 C.J. p 731 note 36. 

(7) Where snch duty is on the 
oiwner and he ftills to procure the 
permit the builder may recover from 
tiim such damages as have been 
caused thereby.—Weeks v. Trinity 
Church, 67 N.T.a 670, 66 App.Div. 
196. 

Imraraaoe 

(1) The builder Is not bound to In¬ 
sure the building until its comple¬ 
tion, in the absence of an express or 
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unless such perfomiance has been excused,®* the I hroken a contract cannot recover on it,®* particu- 
general rule being that a person who has himself | 


Savings Bank of Albany. 126 N.E. 
708, 228 N.T. 257, reversing 173 
N.Y.S. 921. 187 ADp.Div. 913— 
Eeade v. Miller, 266 N.T.S. 621, 
286 App.Div. 768—^Noblo v. Hig¬ 
gins, 211 N.T.S. 833. 214 App.Dlv. 
185, affirmed 154 N.E. 696. 243 N.T. 
588 ^Welsa v. New Jersey Fidelity 
& Plate Qlass Ins. Co.. 228 N.T.S. 
314, 181 Misc. 836—Maintenance 
Co. V. Langan, 210 N.Y.S. 169, 125 
Misc. 127. 

N.C.—Wade t. Lutterloh, 144 S.B. 
694, 196 N.a 116—Everett B. Clark! 
Seed Co. v. Jennette Bros. Co., 141 
S.E. 642, 196 N.C. 178—Bdgerton v. 
Taylor. 116 S.E. 166, 184 N.C. 671. 
Okl.—Messlck v. Johnson, 80 P.2d 
176, 167 Okl. 463—Snyder v. Noss, 
226 P. 319, 99 OkL 142. 

Or.-Rosenkrantz v. Barde, 214 P. 
898. 107 Or. 888—Anderson v. Wal¬ 
lowa Nat Bank, 198 P. 660, 100 Or. 
679. 

Pa,—Heffeman v. Chester-Cambrldge 
Bank & Trust Co., 27 DeLCo. 678. 
Tex.—W. T. Rawleigh Co. v. Izard, 
Civ.App., 118 S.W2d 620. 

R.L—Falcon v. Mathews, 182 A. 609, 
47 R.L 237. 

8.C—Craft ▼. R. C. A Photophone, 
176 8.B. 609, 171 S.a 264—Pear- 
son y. Easterling, 97 8.E. 238, 111 
S.C. 124, petition dismissed 108 8. 
H. 771, 111 S.a 560. 

Tex.—Atkinson v. Jackson Bros., 
Com.App., 270 S.W. 848, 88 AL.R. 
1877, modifying, ClvApp., 269 S. 
W. 280—Smith v. Fort, Clv.App., 
68 S.W.2d 1080—Investors' Utility 
Corporation v. Challacombe, Civ. 
App., 89 S.W.2d 175—Reitaer y. 
Medlake Development Co., ClvApp., 
27 S.W.2d 663—Manett-Seastrunk 
& Buckner y. Terminal Bldg. Cor¬ 
poration of Dallas, Ciy.App., 28 S. 
W.2d 786, reversed on other 
grounds 89 S.W.2d 1, 120 Tex. 874, 
77 AAR. 1122—Haddaway y. 
Smith. ay.App., 277 S.W. 728. 
Wash.—Stusser v. Glottsteln, 15 F. 

2d 6, 178 Wash. 860. 

W.Va.—Bragg y. Peytona Lumber 
Co., 186 S.E. 841, 102 W.Va. 687— 
Vaughan Const Co. v. Virginian 
Ry. Co.. 97 S.B. 278, 82 W.Va. 668. 
Wyo.—McHale v. Goshen Ditch Co., 
52 P.2d 678, 681, 49 Wyo. 100, cit¬ 
ing Corpus Juii. 

18 aj. p 627 note 43. 

'WelUsettled rule” 

Ky.—O’Bryau v. Mengel Co, 6 S.W. 
2d 249, 261, 224 Hy. 284, eltlzig Cor. 
pus Juris. 

Nev.—Bradley y. Nevada-Callfomlar 
Oregon Ry., 178 P. 906. 42 Nev. 
411. 

Buie inappUoahle 

The text rule does not apply so as 
to discharge defendant from liability 
for failure to ship material to plain¬ 


tiff as agreed, on the theory that 
plaintiff's failure to enter into a 
contract with a third person to sup¬ 
ply such material on the precise 
terms stipulated in the contract be¬ 
tween plaintiff and defendant, re¬ 
leases defendant—Ames Farm Land 
Co. y. Thompson, 7 La.App. 26. 
Bulldia4r aM construcftton contracts 

(1) One deliberately failing to 
perform building contract in any re¬ 
spect cannot recover on express con- 
tracL-Zarthar y. Saliba, 185 N.E. 
367, 282 Mass. 658—Soares y. Weitz- 
man. 188 N.E. 788, 281 Mass. 409. 

(2) A building contractor's breach 
of agreement to secure advance rent¬ 
al and procure loan to finance erec¬ 
tion of apartment building preclud¬ 
ed recovery of compensation under 
contract—Jones v. Stevens, 271 P. 
664, 94 CaU-Pp. 602. 

(3) The rule stated In the text has 
also been applied to railroad con¬ 
struction and repair contracts.—Ser- 
etto V. Rockland eta, R. Co., 63 A 
651, 101 Me. 140. 

9 C.J. p 912 note 80. 

98. U.S.—Camp Sales Corporation v. 

U. S.. 77 CtCl. 659, 666. 

Ark.—St Louis-San Francisco Ry. 
Co. V. Missouri Paa R. Co., 6 S.W. 
2d 864, 176 Ark. 1016. 

Cal—Sun Oil Co. of California v. 
Union Drilling & Petroleum Co, 
280 P. 636. 208 Cal. 114. 

19 C.J. p 628 note 44. 

Fossessioa vlolatiiig bnlldiiig Qon- 
traot 

Owner’s notice to building contrac¬ 
tor to provide adequate men and 
material, under provision of a build¬ 
ing contract authorizing the owner 
to furnish men and material on con¬ 
tractor's failure to make adequate 
provisions after three days’ notice by 
owner, was ineffectual where prior 
to giving such notice the owner had 
violated the contract by taking pos¬ 
session of the building, and assum¬ 
ing charge of the work.—Gray v. Be- 
irina , 199 P. 767, 186 Gab 389. 

99h U.S,—Penley Bros. Co. r. Hall, 
C.C.AMe, 84 F.2d 871, vacating, D. 
a. Hall V. Penley Bros. Co., 9 F. 
Supp. 986 —Raybestoa-Manhattan 

V. Asbestos Textile Co, C.CA. 
Mass., 79 F.2d 634—Schwasnldk v. 
Blandin. CC.AlVt, 66 P.2d 864— 
Rolg V. Electrical Research Pro¬ 
ducts, C.CA.Porto Rico, 67 P.2d 
53j>_jV7itherapoon v. Choctaw Cul¬ 
vert & Machinery Co., C.C.AArk, 
66 F.2d 984—Salant v. Fox, CUA 
Pa, 271 F. 449. 

Ark.—Gat^ v. Flanagin, 81 S.W.2d 
946, 182 Ark. 629. 

Qjj,—Robinson, on behalf of C. & R. 
Transfer, v. Boulevard Express, 62 
P.2d 424, 17 Cal.App.2d 492. 
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[Fla—Carr v. Stockton, 93 So. 814, 
84 Fla 69. 

Ill.—Hlmmel v. Sager, 3 N.E.2d 847, 
286 Ill-App. 610—Atwell Printing 
& Binding Co, v. Prairie Farmer 
Pub. Co., 246 IlLApp. 100. See 
Glenrldge Coal Co. y. Marlon Coun¬ 
ty Coal Co., 205 Hl.App. 264. 

Iowa—In re Petterman’s Estate, 222 
N.W. S72, 877, 207 Iowa 252, citing 
Corpus Juris, 

Kan.—Haskell v. Stryker, 11 P.2d 
700, 135 Kan. 611. 

Ky.—Breckinridge County v. Beard, 
27 S.W.2d 427, 288 Ky. 823—O’Bry¬ 
an v. Mengel Co., 6 S.W.2d 249, 224 
Ky. 284—^Moors v. Kentucky Elec¬ 
trical Co., 208 S.W. 16, 182 Ky. 826. 
La—Dalgam v. New Orleans Land 
Co., Ill So. 271. 162 La 891—Lun¬ 
dy y. S. Pfeifer & Co.. 110 So. 666. 
162 La 856—^Universal Film Ex¬ 
changes V. Lavine, App., 159 So. 
180—Item Co. v. Hecker, 8 LaApp. 
803—McLemore v. Hemler, 4 La 
App. 888—^Ducote v. Texas 8b P. 
Ry. Co., 1 LaApp. 448. 

Mass.—^Beacon Tool & Machine Co. 

V. National Products Mfg. Co., 147 
N.E. 672, 262 Mass. 88—King v. 
Paist, 87 N.E. 466, 161 Masa 449. 

N.T.—Kortjohn v. Adams, 288 N.Y.S. 
1035, 248 App.DiT. 106—Kambesel 
y. Oldman, 278 N.T.S. 170, 243 App. 
Div. 676—Leahy v. Lucius Engi¬ 
neering Co., 174 N^Y.S. 810, 188 
App.Dly. 864, affirmed Same r. 
Patrlie, 126 N.E. 918, 227 N.Y. 660 
—Barney’s Clothes v. W. B. O. 
Broadcasting Corporation, 1 N.T. 
S.2d 42, 166 Mlsa 532, affirmed 8 
N.T.S.2d 206—^Eaton y. Danzigrer, 
246 N.T.S. 98. 138 Misa 290—Ka- 
detz y. Harwood, 188 N.T.S. 134. 
N.C.—Wade v. Luterloh,‘144 S.E. 694, 
196 N.C. 116—Everett B. Clark 
Seed Co. v. Jennette Bros. Co., 141 
B.B. 642, 196 N.C. 173—Bdgerton 
y. Taylor. 115 S.E. 166, 184 N.a 
671- 

N.D.—^Kupfer y. McConvllle, 161 N. 

W. 288. 85 N.D. 622. 

Or.—^Rayburn y. Norton, 243 P. 660, 
117 Or. 828. 

Pa.—Wethersteln v. Gordon, 136 A 
116, Il7, 287 Pa. 436, quoting Cor- 
prui Juris—^Balls v. Latta, 156 A 
596, 102 PaSuper. 66. 

S.a —Porter-Constructors y. Dixon 
Motor Service Co., 172 SJE. 419, 171 
S.a 396. 

Tex.—Smith v. Fort, Civ App., 68 S. 
W.2d 1080—Investors' Utility Cor¬ 
poration V. Challacombe, Civ.App., 
89 S.W.2d 176—Sloan Lumber Co. 
V. Davis, CivApp., 19 S.W.2d 856, 
error refused. 

Vt—Auer & Twltchell v. Robertson 
Paper Co., Ill A 670, 94 Vt 473. 
Va.—Johnson v. Hoffman, 107 S.E. 
645. 180 Va 885. 

I Wash.—Lea v. Young, 12 P.2d 601, 
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larly where his breach is substantial,30 wilful or 
intentional,31 or where the other party has demand¬ 
ed performance.32 Moreover, where the opposite 
party has already performed, the party guilty of 
the first breach is not entitled to retain benefits 
of the other party’s performance ;33 nor, as a gen¬ 
eral rule, is one who is unable to perform his part 
of the contract entitled to demand that the other 
party shall perform.34 That the other party to the 
contract is imprepared to perform his part of the 
contract does not dispense with the requirement 
that one seeking to recover on a contract contain¬ 
ing dependent covenants or promises show his own 
performance or tender of performance.35 

Simultaneous or successive performance. Where 
acts are to be performed by each party at the 
same time, neither party can maintain an action 
against the other without performance, or tender 
of performance, on his part.36 So, where a party 

168 WaaL 496—Colver t. Praser, 

Goodwin & Colver, 7 P.2d 24, 166 
Wash. 898. 

18 CJ. P 628 note 46. 

XnappUoahlllty to separate contracts 
“The application of this [the text] 
rule is confined, however, to perform¬ 
ance by the respective parties of 
the same contract and not to the per¬ 
formance of distinct and Independ¬ 
ent contracts. The breach by one 
party to a contract does not release 
th^ other party from performance of 
another Independent contract*'—Jer¬ 
ome Hardwood Lumber Co. v. Beau¬ 
mont Lumber Co., 247 S.W. 1059, 

1060, 167 Ark. 820. 

TaUnf advantaare of breach 
That the other party to a contract 
advantage of a breach In or¬ 
der to escape from contractual ob¬ 
ligations which have become dis¬ 
tasteful does not alter the operation 
of the text rule.—Salant v. Pox, <3. 

GA-Pa., 271 P. 449. 

Asoextalalng aimoiijit of w/mmA 
Wh^ parties fix certain mode by 
which amount to be paid under a 
contract shall be ascertained, the 
party seeking, enforcement of agree¬ 
ment must show that he has done 
everything on his part which could 
be done to carry It into effect— 

Headley v. dStna Ina Co.. 80 So. 466, 

202 Ala. 384. 

ITotlce of xesoisBlon Is uniucessary 
In an action for breach of contract 
where plaintiff hinoself has failed to 
perform and the defense is based on 
that fact—Wood v. Seurlch, 90 P. 

51, 6 CaLApp. 262. 

sa TT.S.—Mid-West Electric Co. v. 

Mid-West General Electric Supply 
Co., GGA-Neb., 36 P.2d 213— 

Eempnar v. Goddard Grocer Co., 

GGA.MO.,' 5 P.2d 807. 


sues on a special contract to recover compensation 
due on its performance, he must show performance 
on his part or a legal excuse.37 Where successive 
acts are to be performed, the party committing 
the first breach is not entitled to enforce the con¬ 
tract against the other party for his. subsequent 
failure to perform.38 

Dependent contracts. Where the execution of. 
one contract constitutes the consideration for the 
execution of another, a breach of the second con¬ 
tract may prevent an action on the first.39 

§ 453. Independent Covenants or Promises 

A party’s failure to perform an Independent etipula* 
tion of a contract does not bar his right to recover for 
the other party’s breach nor excuse such other party from 
performing the stipulations made by him. 

A failure to perform an independent stipulation, 
see supra § 344, while it may subject the failing 
party to damages, see infra §§ 457, 458, does not 

so. CaL—Dickey v. Kuhn, 289 P. 
242, 106 Cal.App. 300. 

Under statutes 

(1) Statutes eliminating necessity 
of actual production of money by 
party whose written offer to perform 
contract Is not accepted do not dis¬ 
pense with statutory requirements 
as to ability to perform.—^Dickey v. 
Kuhn, supra. 

(2) That party to contract may 
make tender of performance depend¬ 
ent on performance of concurrent 
condition does not affect statutory 
requirements as to ability to per- 
form.-^Dlokey v, Kuhn, supra. 

3& Wash.—McCormick v. Tappen- 
dorf, 99 P. 2, 61 Wash. 812. 

13 C.J. p 629 note 46. 

37, La.—Stamm-Scheele Mfg. Co. v. 

Young, 104 So. 877, 158 La. 687. 
Mo.—Youngs V. People’s Sav. Bank, 
App., 201 S.W. 632. 

N.Y.—Muldoon v. Dock Contractor 
Co., 192 N.Y.S. 10, 199 App.Dlv. 
738. 

IS GJ. p 629 note 47. 

3B. HL—Compton v. Weber, 129 W. 
E. 764, 296 Ill. 412—Lang v. Hed- 
enberg, 115 N.E. 666, 277 Ill. 868, 
affirming 198 IlLApp. 470, and 
Summons v. Hedenberg, 198 Bl. 
App. 460. 

N.Y.—^Trustees of Columbia TJnlver; 
slty In City of New York v; Kal- 
Vin, 166 N.B. 169, 260 N.Y. 469, 63 
A.L.R. 1161, reversing 231 N.Y.S. 
903, 225 App.Dlv. 664, affirming 280 
N.Y.S. 886, 182 Mlso. 601. 

Va.—Hurley v. Bennett, 176 S.B. 171, 
168 Va. 24L 

39. TT.S.—Kansas Union L. Ins. Co. 
V. Bumoan, Kan., 141 F. 885, 78 G 
GA 69. 


Ark.—Griffin v. Chesney, 269 S.W. 
682, 168 Ark. 240. 

’’Xt is a fun d am e ntal xnl* of con¬ 
tract law that one party, Itself In 
substantial default, may not hold 
the other party to his contract, at 
common law.’*—Weicker v. Brom- 
fiield, CGAColo., 84 F.2d 877, 885. 
“TlxBt snbstantlal breach'* 

U.S.—^Kempner v. Goddard Grocer 
Co., GGAMo., 6 F.2d 807, 809. 
Ark.—Grtffin v. Chesney, 269 aW. 

682, 168 Ark. 240. 

Breach not substantial 
Where the rules of a vote-getting 
contest give credit to contestants for 
selling cards which, on being coun¬ 
tersigned by the promoter, confer 
library privileges on the purchaser, 
the failure to countersign does not 
constitute such a substantial breach 
as to Justify withholding the voting 
credit from.the contestant making 
the sala—Cox v. Tutt & Osborn, Mo. 
App., 205 S.W. 263. 

3L Mass.—McCormick v. Proprie¬ 
tors of Cemetery of Mt Auburn, 
189 N.E. 685, 286 Mass. 648—Glsr 
ser V. Schwartz, 176 NJl. 613, 276 
Blass. 64. 

3& Tex.—Sutherland ▼. Gtisens* 
State Bank, ClvApp., 220 aW. 
115. 

SSk N.Y.— Bamey*B Glothes v. W. B. 
O. Broadcasting Corporation, 1 N. 
Y.S.2d 42, 165 Mlsc. 632, affirmed 8 
N.Y.a2d 206. 

34. Ala.—McGowln Lumber Sb Ex< 
port Co. V. Camp Lumber Co., 77 
So. 4S3. 16 AJsJ^PP. 288. 

CaL—Andrews v, Horton, 47 P.2d 
496, 8 CaLApp.2d 40. 

Tex.—Kldd-Scruggs Co. v. Tyler Ho¬ 
tel Co., Civ-App., 270 aw. 666. 
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constitute a bar to the right of such party to re¬ 
cover for a breach of the promise made to him 
and does not excuse the party on the other side 
from the performance of all stipulations on his 
part^® Certain stipulations in a contract may be 
mutual and independent while others relating to 
the same subject matter may be dependent and 
mutually conditional, in which case a recover}’^ may 
be had for a breach of the independent covenants 
without performance on the part of the person 
seeking recovery.*^ 

§ 454. Entire and Severable Contracts 

Prior to complete performance on hie part, one 
cannot recover on an entire contract; as regards several 
contracts recovery may be had as performance progresses. 

Where a contract is entire in its nature, a recov¬ 
ery cannot be had until performance has been com- 
pleted,*2 and where the contract is severable re¬ 
covery may be had of the compensation apportioned 
to each part thereof as performance progresses.^s 


§ 455 

§ 455. Alternative Promises and Election 

Where the promise Is In the alternative, the promisor 
is required to perform one or the other promise In one 
of the ways specified. 

IMiere the promise is in the alternative to do 
one or the other of certain things, the promisor is 
bound to perform in one or the other of the ways 
specified.^^ If the promisor has the election, he 
can be charged with a breach only when he refuses 
to perform both. As a rule, the person who is to 
perform the contract has a right to elect which 
one of the alternative promises he will perform 
but the election may in particular cases be given 
to the promisee.^® 

Ascertaining place for receipt of articles. If 
a person receives special articles of another and 
promises to return them within a certain time or 
pay a fixed price, it is the duty of the promisor 
to ascertain from the promisee the place where he 
will receive the articles.*^ 


40. Conn.—^Prederiek Raff Co. v. 
Murphy, 147 A. 709, 1X0 Conn. 284. 

Ill.—Merchants’ Loan & Trust Co. v. 

Ummach. 228 IlLApp. 87. 
Iowa.--Floyd & Newland v. Serenado 
Mfg. Co., 193* N.W. 681, 198 Iowa 
6. 

N.M.—G-laser v. Dannelley, 170 P. 68, 
23 NM. 693. 

N.J.—O’Toole V. O'Toole, 168 A. 887, 
10 N.J.M1BC. 159—Sarco Co. of New 
Jersey v. Gulliver, 129 A. 899, 8 N. 
J.M1SC. 641, affirmed 131 A. 928, 99 
N.J.Ea. 482. 

N.Y.—Diehl V. B^er, 184 N.T.S. 

920, 178 App.Div. 13. 
or.—Loveland v. Warner, 204 P. 622, 
108 Or. 638, rehearing denied 206 
P. 298, 103 Or. 638. 

Tex.—Ellerd v. Sodeherg, ClvJljpp., 
222 S.W. 674, dismissed for want of 
Jurisdiction. 

Wyo.—Teton Auto Co. v. North¬ 
western Pure Bred Sow Co., 49 P. 
2a ^48, 48 Wyo. 478. 

9 CJ. p 865 note 95 [a]—18 CJ. P 
629 note 6L 

41. N.y.—Diehl Y. Becker, 164 N.T. 
S. 920, 178 App.Dlv. 12. 

13 C.J. p 629 note 62. 

4SL Ga.—^Maner v. dark-Stewart 
Co., 126 S.E. 871, 88 GaJLpp. 424r- 
Dolan V. Llfsey. 91 6.E. 918, 19 
Ga.App. 618. 

Pa.—Cambria Car & Foundry Co. v. 
Royal Quemahonlng Coal Ca, 6 
Pa.Dlst. & Co. 254. 

18 C.J. p 629 note 68. 

Contract to drive well 
Ala.—^Hartsell v. Turner, 71 So. 668, 
196 Ala. 299. 

4a. Mich.—Johnson v. Henry, 86 N. 

W. 1027, 127 Mich. 648. 

13 C.J. p 629 note 64. 


4(4. Va.—Noyes v. Cooper, 5 Leigh 
186, 32 Va. 186. 

Payment of money or deUvazy of 
stock 

Contract whereby a promisor 
agreed to repay sum of live thousand 
dollars previously advanced for uee 
In perfecting certain inventions, or, 
Instead, to deliver four thousand five 
hundred shares of the stock of a 
corporation to be formed, was held 
to obligate such promisor primarily 
to repay five thousand dollars, sub¬ 
ject to the provision that he might 
relieve himself from payment by de¬ 
livering stock on or before specified 
date.—^Rehnert v. Beam, 180 P. 622, 
40 CaLApp. 264. 

45h IT.S.—^Blake v. Paramount Flo- 
turea, D.aCaL, 22.P.Supp. 249, 253, 
citing OoxpTLB JhzlB—standard Ap¬ 
pliance Co. V. Standard Equipment 
Co., aGA,OhIo, 296 F. 466. 

Cal—Harbor City Canning Ca v. 

Dant, 256 P. 795, 201 Cal 79. 
m. —Sperry St Hutchinson v. Siegel, 
Cooper & Co., 140 N.E. 864, 867, 
809 111 198, citing Cozpiu Juris, 
lainnu—ptrst Nat Bank v. Thorpe 
Bros., 229 N.W. 871, 179 Minn. 674. 
N.J.—Automatic Sprinkler Corpora¬ 
tion of America v. Greenspan Bros. 
Co., 166 A. 425, 108 N.JJ#aw 116. 
18 C.J. P 629 note 66. 

Other statements of rule 

(1) ‘When the condition of an ob- 
U^tlon is In the disjunctive, It may 
be discharged by the performance of 
either of the enumerated acts, at 
the election of the obligor.”—^Leezer 
V. Fluhart 178 P. 817, 818, 106 Wash. 
618. 

(2) ‘Where the promise to do one 
or the other of certain acts Is in the 
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alternative the promisor Is bound 
to perform in one of the methods 
specified, and, having the election, 
he can be charged with a breach only 
when he refuses to perform ei¬ 
ther.”—^Brockton Olympia Realty Co. 
V. Lee, 165 KM 878. 876, 266 Mass. 
550. 

Codified right 

I “This Is an important right codi¬ 
fied Into the law of Callfomla,”— 
Blake v. Paramount Pictures, D.C. 
Cal., 22 F.Supp. 249, 263. 
rraud 

"It Is elementary that, if one 
promise to do one thing, or, foiling, 
do another, no fraud can result if 
he made the original promise only 
without intention to perform; for 
even if he did, he protected himself 
by the substitution. ... He who 
has a.greed to accept something else 
for the original promise cannot com¬ 
plain of the &aud in the making of 
the first one only. Otherwise, the 
right to elect between alternative ob¬ 
ligations would be nullified.”—Blake 
V. Paramount Pictures, supra. 
PzocMSliiir Of orop 
Contract between growers* repre¬ 
sentatives and packer, giving grow¬ 
ers option to avail themselves of 
packer’s offer to process and market 
grower's crop, was held not to re¬ 
quire growers delivering crop to 
have it processed and sold by packer. 
—Foley V. Euless, 6 P.2d 966, 214 
Cal,*606. 

46. XJ.S.—Salaat v. Fox, aCJLPa., 
271 F. 449. 

13 C.J. p 629 note 57. 

4/T. Me.—White v. Perley, 16 MA 
470. 

13 C.J. p 630 note 59. 
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Construction as regards performance. Contracts 
containing alternative provisions are, as regards 
questions relating to performance or breach, strict¬ 
ly construed in favor of the party bound and 
against the party having the option.'^S 

Election rendering obligation absolute and deter¬ 
minate. Only on the exercise of the right of elec¬ 
tion, either by the promisor or by the other side, 
to whom the right may pass on his failure, does 
the obligation become absolute and determinate.^^ 

Notice of election. If the promisee has the elec¬ 
tion, he must generally give notice of his election 
to the promisor before he can charge him.50 

Repudiation; disability or intention not to do one 
act. One who repudiates his obligation under a 
contract cannot exercise an election contained in 
its provisions.®^ 

Where a person disables himself from perform¬ 
ing one of the alternatives, the other becomes a 
fixed obligation.®^ Where a promisor, with a right 
to elect which of two things he shall do, evinces 
an intention not to do one of them, he will there¬ 
by be bound to do the other.®® 

Revocability of election. By the weight of au¬ 


thority an election once made is final and irrevoca¬ 
ble,®4 although it has been held, that, where the 
party to whom performance is due has an elec¬ 
tion as to the manner of performance, he may, 
in the absence of any stipulation to the contrary 
in the contract or detriment to the promisor, change 
his election after having manifested it.®® 

Time for election. If the promisor has the right 
to do one of two things within a specified time, his 
right of election must be exercised within such 
time or be lost,®® and the right of election is, in 
case of the promisor’s default, in the party to 
whom the promise is to be performed.®'^ Where 
election is to be made after a time fixed, it must 
be made at the expiration of the period limited or 
within a reasonable time thereafter.®® Although 
no time for election is fixed by the contract, the 
promisee cannot elect after the insolvency and cor¬ 
porate dissolution of the promisor.®® Where a 
contract is for a definite term but is silent as to 
the time when an option must be exercised, this 
must be done before the expiration of the con¬ 
tract.®® 

After an election, by the party having the op¬ 
tion to elect, a breach as to tiie remaining altema- 


4a Mo.—American Press ▼. City of 
SL Louis. 284 S.W. 482, 814 Mo. 
288—Rutledge & Taylor Coal Co, 
v. Mennod, Jaccard & King Jewel¬ 
ry Co., 287 S,W. 849, 209 Mo.App. 
292. 

Mont—McDaniel V. Hager-Stevenson 
Oil Co., 243 P. 582, 75 Mont 356. 
Okl.—Ireland ▼. Chatman, 209 P. 408, 
87 OkL 223—Rastem Oil Co. v. 
Smith. 195 P. 778. 80 OkL 207. 

4a 17.3.—Blake v. Paramount Pic¬ 
tures, D.C.CaL, 22 F.Supp. 249. 

Sa Ky.—Oerman Ins. Co. v. Hazard 
Bank,-104 S.W. 726, 126 Ky. 780, II 
Ky.L. 1128. 

18 aJ. p 629 note 68. 

SL U.S.—Prudential Ins. Co. of 
America v. Faulkner, CC.A.X7tah, 
68 F.2d 676. 94 A.L.R. 1160. 

82. Cal.—^Etienne v. Etienne, 188 P. 

689. 42 Cal.App. 441. 

Minn.-Westfall v. Ellis, 170 N.W, 
839, 141 Minn. 877. 

18 C.J. p 630 note 62. 

Deposit of bonds 

Where a man breached his con¬ 
tract with his wife to deliver bonds 
which he was to redeem for a speci¬ 
fied sum within five years, failure to 
make such deposit of the bonds* con¬ 
verted the agreement into an abso¬ 
lute promise for the payment of the 
sum specified.—^Etienne v. Etienne, 
188 P. 689. 42 CaLApp. 441. 

Xms« 

Promisor by leasing premises to 
another after agreement to lease to 


plaintiff or to pay him certain sum, 
became liable to perform other alter¬ 
native of agreement and to pay nam¬ 
ed sum agreed.—Edward G-. Acker, 
Inc., V. mttenberg, 162 N.E. 87, 255 
Masa 699. 

63i Ill.—^Pennsylvania Retreading 
Tire Co. v. Goldberg, 224 IllApp. 
241, affirmed 187 .NJl 81, 805 UL 
54. 

Organiaatloii of oorporatioa 
Where promisor agreed to organ¬ 
ize a corporation and deliver to 
promisee stock at the market price 
of one hundred twenty thousand dol¬ 
lars and, by another paragraph of 
the contract. It was agreed that 
promisee should at any time prior to 
the delivery of such stock have a 
right to pay in lieu thereof the sum 
of fifty thousand dollars, promisor 
must he held on failing to organize 
the corporation and deliver the stock, 
to have elected to pay the sum of 
fifty thousand dollars.—^Pennsylvan¬ 
ia Retreading Tire Co. t. Goldberg, 
supra. 

54. N.J.—Twalta v. Pennsylvania R. 

Co., 76 A. 1010, 77 N.J.B(i. 108. 

18 C.J. P 680 note 60. 

56. N.B.—Murchie v. Mail Pub. Co., 
42 KJ3. 36. 

13 C.J. p 680 note 61. 

58. U.S.—^Prudential Ins. Co. of 
America v. Faulkner, C.CA.Utah, 
68 F.2d 676, 94 A.L.R. 1160—W. R. 
Grace & Co. v. Luckenbach S. S. 
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, Co., D.C.Va., 258 F. 49, affirmed, 
CC-A, Luckenbach S. S. Co. v. 
W. R. Grace & Co., 267 F. 676, cer¬ 
tiorari denied 41 S.pt 14, 264 U.S. 
644, 66 L.Ed. 454. 

W.Va.—Virginian Export Coal Co. v. 
Rowland Land Co., 131 S.E. 258, 

100 W.Va. 669., 

18 C.J. p 630 note 63. 

67. OkL—Washoma Petroleum Co. 
V. Eason OU Co., 49 P.2d 709, 712, 
173 OkL 480, citing Ooipus Jiuls. 
18 C.J. p 680 note 64. 
on well casing 

Where one contracted to return 
oil well casing to owner within six¬ 
teen months or to pay ialue there¬ 
of at seventy-five per cent of list 
price, and failed to do either within 
time specified, owner could elect 
whether to accept return of casing 
or payment—Washoma Petroleum 
Co. V. Eason Oil Oo.. 49 P.2d 709, 178 
Okl. 430. 

Equity may relieve the promisor 
In a hard case after the time for 
election has passed.—Wilson v. Lew¬ 
is, 2 Yeates, Pa., 466. 

58L Me.—Hollis V. Libby, 64 A. 621. 

101 Me. 802. 

13 C.J. p 680 note 65. 

SO. N.Y.—^Hepburn v. Montgomery, 
91 N.Y. 617. 

8% Mo.—Rutledge & Taylor Coal 
Co. V. Mermod, Jaccard & King 
Jewelry Co, 237 S.W. 849, 209 Mo. 
App. 292. 
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tive may occur in the same way as if the con¬ 
tract had originally provided for the performance 
of that alternative alone.6i 

§ 456. Conditional Promises 

a. In general 

b. Arrival of time specified 

c. Happening of event specified 

d. Raising or sufficiency of specified 

fund 

e. Ability, convenience, etc., of promisor 

as condition 

f. Act or will of third person 

g. Will of promisor 

h. Notice as condition 

a. In General 

Where a promise la conditional, and the condition 
precedent, the condition must be performed or fulfilled 
before such promise can be enforced. 

A promise may be conditional, that is, the per¬ 
formance may be due, not immediately, but only 
after the lapse of time or the happening of a future 
event In such cases, as a rule, the condition prece¬ 


dent must be exactly performed or fulfilled before 
the promise can be enforced but until a party 
is put in default, he may perform a condition for 
which the contract fixes no time.*3 WTiere the 
performance of an agreement depends on an act 
to be done by plaintiff, the doing of such an act 
is a condition precedent, and the court will not 
inquire whether the doing of it is beneficial to 
defendant.®^ So, w'henever the entire consideration 
of the demand claimed is stipulated to be performed 
at or previous to the performance of the demand, 
the performance of the consideration becomes a 
condition precedent.®® Where the sole power to 
perform the condition precedent is after the making 
of the contract vested in the party seeking to en¬ 
force it, it may be enforced notwithstanding the 
condition has not been performed.®® 

A party to a contract will not be required, as a 
condition precedent, to perform acts which do not 
actually amount to such condition under the con¬ 
tract in question.®^ Where a clause is inserted 
in a contract for the purpose of furnishing evi¬ 
dence of performance rather than as a condition 
precedent to liability, the acts indicated by such 


61. Utab.—^Bradbury v. FlUlngame, 
16 P.2d 772, 84 Utah 178. 

62 . Cal.—Gross v. Gross, 800 P. 58, 
114 Cal.App. 502. 

Fla.—Balias v. Lake Weir Light & 
Water Co„ 130 So. 421, 427. 100 
Fla. 918, quoting Corpus Jails. 

Ga.—^Detrlck v. Trust Co. of Georgia, 
176 S.B. 686, 49 Ga.App. 687— 
Cbeevea v. Ayers, 169 S.EL 299, 43 
Ga.App. 464. 

Ill.—See Heirscb & Mlcotto v. Lorl- 
mer & Gallagher Go., 196 ULApp. 
664. 

Ky.—^Breckinridge County v. Beard, 
27 S.W.2d 427, 833 Ky. 828. 

La.—^United Shoe Stores Co. v. Buz%, 
App., 142 So. 870. 

l£e.—^Lynch v. Stebbins, 142 A. 786, 
127 Me. 203. 

Mich.—Sharrar v. Wayne Sav. Ass’n, 
224 N.W. 879, 246 Mich. 225. 

Minn.—Heins v. Byers, 219 N.W. 287, 
174 Minn. 860. 

Neb.—Gingrich v. Blank, 19B N.W. 
946, 111 Neb. 111. 

N.J.—Board of Education of City of 
Wildwood V. Richmond Const. Co., 
106 A- 220, 92 N.J.Law 496—Goerke 
Kirch Co. v. Goerke Kirch Holding 
Co., 176 A- 902, 118 N.J.Eq. 1. 
N.T.—MeVea v. George, 210 N.T.S. 

742. 214 APP.D1V. 807. 

N.C.—^Federal Reserve Bank of Rich¬ 
mond V, Neuse Mfg. Co., 196 S.E. 
848, 213 N.C: 489—Edgerton v. 
Taylor. 115 S.E. 166, 159, 184 N. 
C. 671, citing Corpus Juris. 

Pa.—Philadelphia Record Co. v. 
Sweet, 188 A. 681, 124 Fa.Super. 
414. 


Tex.—Relnert v. Lawson, Clv.App., 
118 S.W.2d 293^—Golston v. Bart¬ 
lett Civ-App., 112 S.W.2d 1077, er¬ 
ror dismissed—Central Oil Devel¬ 
opment Co. V. Sinclair Oil & Gas 
Co., Civ.App,, 253 S.W. 828—Mey- 
er-Porster Realty Co. v. Read, Civ. 
App., 195 S.W. 987. 

W.Va.—Watzman v. Unatln, 181 S. 

E. 874, 101 W.Vo. 4L 
13 C.J. p 630 note 67. 

Doing sad giving 

When performance of contract con¬ 
sists in doing on one side and giving 
on other, doing Is a condition pre¬ 
cedent which must take place before 
giving.—Goletti v. Knox Hat Co., 169 
N.E. 648, 262 N.Y. 468, reversing 
285 N.Y.a 444. 226 App.Dly. 862. 

Promisee's risk stated 

'The promisee of a conditional 
promise always runs the chance of 
losing what he has done, If he fails 
to fulfill the condition, and when be 
puts his labor on the promisor's 
land, the promisor will be the gain¬ 
er."—^Thompson-Stairett Co. v. La 
Belle Iron Works. aC.A.N.Y, 17 F. 
2d 686, 643, certiorari denied 47 S.Ct 
768, 274 U.S. 748, 71 LEd. 1330. 
Frovisiou for adjustment 
When the contract Itself provides 
for a specific method of adjustment 
in case of breach, the text rule has 
been held to be inapplicable.—R. A. 
Poe & Co. V. Town of Brevard, 94 S. 
B, 420, 174 N.C. 710. 

Building cojLtraot 
Where building contract provided 
that contractor was to receive cost 
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of work and material plus ten per 
cent, to be paid in monthly payments 
on rendition of monthly statements 
from contractor to owner, the ren¬ 
dition of such statements was a con¬ 
dition precedent to the contractor’s 
right to receive the payments.— 
Smith V. Walter, 172 N.Y.S. 97, af¬ 
firmed 174 N.T.B. 922, 187 App.Div. 
901. 

63. U.S.—Morgan v. Patlllo, C.GA. 
Pla., 297 F. 140 reversing, D.C., 
298 P. 141. 

Cal.—Wilson V. Zorh, 59 P.2d 593, 15 
Cal.App.2d 526. 

La.—^Hall v. Lorente, 8 La.AiiiL 274. 
e4b N.C.—Edgerton v. Taylor, 116 
S.B. 156, 184 N.a 671. 

18 C.J. p 681 note 69. 

65. U.S.—^American Surety Co. of 
New York v. Scott. C.CJLC 0 I 0 ., 63 
P.2d 961. 

IS C.J. p 681 note 70. 

TTUdellrared hills 

Contractors’ failure to pay prompt¬ 
ly subcontractor’s bills not delivered 
to contractors did not constitute 
breach of subcontract requiring con¬ 
tractors to pay subcontractor's bills 
turned over to them.—American 
Surety Co. of New York v. Scott, 
supra. 

66. Neh.—John A. Creighton Real 
Estate Co. v.' City of Omaha, 204 
N.W. 66, 112 Neb. 802, reversing 
201 N.W. 667, 112 Neb. 892. 

67. Minn.—Thoele v. La Vallee Law 
Book Co., 193 N.W. 469, 165 Minn. 
840. 
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clause need not be performed by the promisor 
in order to enforce the promisee’s obligation.®^ 
A demand to respond in damages for a breach of 
a contractual promise is not a condition precedent 
to the enforcement of such promise in the absence 
of any provision in the contract so requiring.®® 

Contracts for benefit of third persons. Where a 
contract for the benefit of a third person contains 
conditions precedent imposed on him, he must meet 
these conditions before he can recover on the con- 
tract.7® 

Impossible condition. A condition which is clear¬ 
ly impossible is inoperative.^! 

Vain and futile acts. A party to a contract may 
not be required to perform a condition precedent 
amounting to a vain and futile act in order to 
enforce a promise, “^2 as where the promisor refuses 
to comply with his obligation.73 

Waiver. Performance of a condition precedent 
may be waived by the party entitled to such per¬ 
formance.^^ The courts will, moreover, readily 
seize on circumstances arising in the subsequent 
conduct or transaction of the parties in order to 


prevent a forfeiture because of noncompliance with 
conditions constituting formal prerequisites.'^® 

h. Arrival of Time Specified 

Prior to the arrival of the time specified In a con* 
dition, performance is not absoluteiy due. 

A contract may be conditioned to be executed, 
or a debt may be made payable, at a future time, 
and here the specified time must elapse before the 
performance of the contract or the debt becomes 
absolutely due.^® So, unless the promisee elects to 
exercise his rights under an acceleration clause, it 
has been held that there is no breach of the main 
obligation to pay a sum of money at a specified 
future date until arrival of the time specified.^^ 

c. Happenizig of Event Specified 

Where a contract Is conditional on the happening of a 
specified event, the happening thereof Is essential to the 
duty to perform. 

Contracts may also be conditional on the happen¬ 
ing of some event, the happening of which is cer¬ 
tain but the time of the .happening of which is 
uncertain, or on the happening of some event or 
contingency which is altogether uncertain,^8 in 


ea Miss.—Howe v. Motion Picture 
Advertising Service Co.. 116 So. 
698, 150 Miss. 888. 

69. Ga,—Clarke v. IJpchurcli, 121 S. 

K 525. 81 G&App. 601. ' 

70. n.S.—^Zn re Danville Hotel Co., 
C.C.A.I1L, 88 r.2d 10, affirming In 
part and reversing In part, D.C., 88 
F.2d 162. 

71. Mass.—Lord v. Tyler, 14 Pick 
166. 

imder statnte providing that con¬ 
ditions impossible of fulfillment 
shall be void. It has been held that 
It Is to the extent that a particular 
condition is impossible of fulfill¬ 
ment that It la void.—Carlisle v. 
Lady, 298 P. 686, 109 CaLApp. 567. 

72. HL—See Perfection Pulverising 
Mills V. Kelser, 203 Ill.App. 883. 

Ky.^ohnston v. Benjamin, 292 S.W. 
801, 219 Ky. 169. 

N.y.—Drake v. Hodgson, 188 N.T.S. 

482. 192 App.Dlv. 678. 

OkL—Newman v. Roach, 289 P. 640, 
111 Okl. 269. 

Tex-rMetro-Qoldwyn-Mayer Distrib¬ 
uting Corporation y. Cocke, Civ. 
App., 41 S.W.2d 646, error refused. 
Beason for nle 

‘‘Courts are now supposed to try 
causes so as to settle material is- 
suea rather than to encourage casu¬ 
istry and reliance upon technicali¬ 
ties which have no practical bearing 
upon the cause."—Westesen v. Olathe 
State Bank, 226 P. 887, 889, 76 Colo. 
840. 


[Request and demand for perform¬ 
ance see Infra ij 478, 479. 
Presentment 

Where praaentment of a check for 
payment would have made no change 
In the situation, the making of such 
presentment was not required as a 
condition precedent to the enforce¬ 
ment of a promisor's liability.— 
Westesen v. Olathe State Bank, su¬ 
pra 

TSi La—Stockelback v. Bradley, 106 
So. 363, 169 La. 836. 

N.T.—Drake v, Hodgson, 188 N.T.S. 
486, 192 i^p.Div. 676. 

Virtual refusal 

Where defendant hospital associa¬ 
tion, which had contracted to furnish 
medical, surgical, and hospital serv¬ 
ice to plaintiff In case of Illness, In 
replying to plaintiffs request for 
care and service virtually refused to 
treat plaintiff on the ground that her 
disease was chronic, and not subject 
to treatment under the contract, 
plaintiff was relieved from making 
further requests for treatment—Cof¬ 
fey V. Northwestern Hospital Ass'n, 
183 P. 762, 96 Or. 100, rehearing de¬ 
nied 189 P. 407. 96 Or. 100. 

74 Falliure to make selection 
Where, for the benefit of one par¬ 
ty to a contract, it was provided 
that he should be permitted to select 
certain cattle as a condition prece¬ 
dent to delivery, he was held to 
lose such benefit by leaving the mat¬ 
ter of future selection open after 
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being shown some of the cattla— 
Posner v. Dale & Son, 3 La.App. 677. 
79. Ga.—Grolier Soc. v. ’Freeman, 
166 S.F. 290. 46 GaJlpp. 466. 
Subsequent conduct so construed 
Where a resident of New York 
City was employed to work In the 
city of Atlanta, Georgia, under a 
contract whereby the employer 
agreed to defray the expense of re¬ 
turning to New York in case of dis¬ 
charge, it was held that actual re¬ 
moval to that city was waived by 
the employer and was not required 
as a condition precedent to the right 
o'f the employee to recover the ex¬ 
pense thereof when he was dis¬ 
charged and was without funds to 
effect such removal.—Grolier Soc. v. 
Freeman, supra. 

76. N.M.—^Barnett v. Wedgewood, 
211 P. 601, 28 N.M. 812. 

18 C.J. p 631 note 72. 

77. CaL—Jones v. Wilton, App., 66 
P.2d 1867. 

78. U.S.—Gateway Produce Co. v. 
Farrier Bros., GCA-Tex.,. 268 F. 
618. 

Fla.—Balias v. Lake Weir Ught & 
Water Co.. ISO So. 421, 427, 100 
Fla. 918, citing Corpus JTurls. 
N.Y.—McVea v. George, 210 N.Y.S. 

742, 214 App.Div. 807. 

N.a—Harrison v. Sluder, 147 S.II 
684, 197 N.a 76. 

18 GJ. p 681 note 78. 

Azri-ral of vessel 

Ala.—Martin v. Powell,' 76 So. 868, 
200 Ala. 46. 
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which case the happening of the event is ordinarily 
essential to the duty to perform.'!'^ However, where 
a, debt is in fact due, and it is agreed that it shall 
be p^d on the happening of a future event, and 
the event does not happen, it is held that the law 
implies a promise to pay within a reasonable time, 
see infra § 503. 

d. Baising or Sufficiency of Specified Fund 

A contract or promise conditional on the raising or 
the sufficiency of a specified fund need not be performed 
until the condition Is fulfilled. 

A contract or promise to pay may be restricted 
to a particular fund, so as to make the raising or 
the sufficiency of the fund a condition precedent 
to the liability,80 and in such case the promise 
cannot.be enforced until the fund is realized,8i 
unless the failure to realize or collect the ftmd 
from which payment is made is due to the neg¬ 


lect,8® or to the unreasonable refusal to act,®® 
of the promisor, or is otherwise attributable to 
htm.8^ So, where the contract of the parties is 
that the creditor shall look to a particular fund, he 
cannot, on the failure of such fund not attributable 
to the fault of the debtor, hold the debtor person¬ 
ally responsible,®® unless the contract contains stip¬ 
ulations amounting to a guaranty that the fund 
specified shall be sufficient for payment,®® or un¬ 
less the promisee is induced to perform by the 
promise that a third person who, the promisor 
claims, owes him a debt or duty, shall pay the 
agreed price to the promisee, in which case the 
promisor is primarily liable to pay the contract 
price, although his debtor does not pay, or the debt 
or the duty does not exist.®^ 

Stipulation merely fixing time. Where, from the 
contract, it appears that a stipulation for pajment 


79. Ala.—Martin v. Powell, supra. 
Pla,—Balias v. Lake Weir Light & 
Water Co., 180 So. 421. 427, 100 
Fla, 818, citing Ootpus Jnzla. 

Ma—Lynch v. Stebblns, 142 A 785, 
127 Ma 208. 

Mich.—Peters v. Fagan, 221 N.W. 
274. 244 Mich. 46. 

KY.—^Masclonl v. L B. Miller, Ina, 
184 N.B. 478, 261 N.T. 1, reversing 
257 N.T.3. 1001, 236 App.Dlv. 688 
—MeVea V. George, 210 N.T.S. 
742, 214 App.Dlv. 807, 

N.C.—^Harrison v. Sluder, 147 SJ3. 
684, 197 N.C. 76. 

OkL—Sam P. McCullough, Inc., ▼. 

Doggett, 64 P.2d 184, 176 OkL 8. 
Pa.—Zoll y. Lofland, 164 A 85, 108 
Pa.Super. 174. 

Tex.—^Harris v. Wheeler, Coin.APP-> 
267 S.W. 465, reversing, avApp., 
266 S.W. 206—Young & Pratt v. 
Southwest Insulation & Packing 
Co.. C1V.APP..- 94 S.W.2d 276, er¬ 
ror dismissed—^Euhn v. Shaw, Civ. 
App.. 223 S.W. 348, dismissed for 
want of Jurisdiction. 

Wyo.—^Pegg V. Olson, 221 P. 238, 81 
Wyo. 96, 

13 C.J. p 681 note-74. 

Liras 

(1) Broker agreeing to make loan 
to contractor on completion of 
building free from liens, which was 
never done, was not liable for 
amount specified in contractor’s or¬ 
der to pay debt—^Norton v. W. L. 
Macatee & Sons, Tex.ComApp., 16 
S.W.2d 617, reversing, ClT.App., 10 
S.W.2d 794. 

(2) Owner was held not liable un¬ 
der contract for interest on balance 
due from completion of building un¬ 
til deposit of fund In court. In ab-' 
sence of certificate that no Hens 
were filed for record.—^Prlta Jahneke, 
Inc., V. Fidelity & Deposit Co. of 
Maryland, 117 So. 729, 166 La. 598. 


Test of heirtlng plant 
Where part of contract price for 
Installing steamheating plant was to 
be retained tlU a test should be 
made In suitable weather therefor, 
action to recover such part cannot 
be made till performance of such 
test—^Bossier v. Poroner, 29 PaJ)i8t 
421. 

Wlthta specified time 
Where a promise Is conditional on 
the happening of an event within a 
time specified, it is essential that the 
event occur within such time. 

CaL—^Traylor v. Los Angeles Moun¬ 
tain Park Co., 65 P.2d 921, 19 CaL 
App.2d 498, rehearing denied 66 P. 
2d 736, 19 CaLApp.2d 498. 

Ean.—^Hirland v. Dewey, 78 P.2d 1088, 
146 Kan. 797. 

80. CaL—Morrison T. Sycamore 

Canyon Gravel 288 P. 84, 102 

CaLApp. 686. 

18 aJ. p 681 note 76. 

8L CaL—Carpenter v.' Elmer R. Sly 
Co., 293 P. 162, 165, 109 CaLApp. 
589, quoting. 0(»xnu gnris. 

Conn.—De Lucia v, Perrottl, 156 A 
, 89, 118 Conn. 761. 

Fla.—Balias v. Lake Weir Light ft 
Water Co., 180 So. 421, 100 Fla. 
918. 

Ky.—Tartar v. Skaggs, 211 S.W. 203, 
184 Ey. 68. 

Tex.—City of Seymour v. Municipal 
Acceptance Corporation, ClvApp., 
96 S.W.2d 814, 816, error granted, 
quoting Oorpus Juris; 

18 C.J. P 631 note 77. 

Money or efiuivulrat 

(1) Where purchaser agreed to 
give seller half of net profits from 
a resale, It was held that there could 
be no recovery until proceeds of re¬ 
sale had been reduced to money, or 
so appropriated as to be equivalent 

939 


to receipt of money value,—Stokes v. 
Walker. 94 S.R 841, 21 Ga.App. 630. 

(2) Grantor was not entitled to 
money Judgment on grantee’s agree¬ 
ment to turn over to grantor bal¬ 
ance of proceeds after payment of 
grantor’s debts, where balance was 
not collected In cash but in the form 
of a note.—Griffith v. Bell, 33 S.W. 
2d 19. 286 Ky. 886. 

Befond 

Under a contract requiring a tax- 
I>ayer to pay a tax accountant a 
specified percentage of money re¬ 
funded to the taxpayer, he was un¬ 
der no obligation to pay such per¬ 
centage from a deficiency tax as¬ 
sessed but later withdrawn by the 
government in a settlement with the 
taxpayer, for this was no refund.— 
Diggs V. Taylor & Co., 198 A 51, 
829 Pa. 385. 

88; Fla.—Ballaa v. Lake Weir Light 
ft Water Co., 180 So. 421, 427, 100 
Fla. 918, quoting Cotpu Juris. 

18 aJ. p 632 note 78. 

sa Pla.—Balias v. Lake Weir Light 
& Water Co., supra. 

Pa.—Scranton Axle & Spring Oa v. 
Scranton Board of Trade, 146 A 
189, 297 Pa. 26. 

13 C.J. P 632 note 79. 

84. Fla.—^Balias v. Lake Weir Light 
ft Water Co., ISO So. 421. 427, 100 
Fla. 913, quoting Ooxpns JUxls. 

13 C.J. p 633 note 80. 

85ti CaL—Carpenter v. Elmer R. Sly 
Co., 293 P. 162, 166, 109 CaLApp. 
639, quoting Oorpus juris. 

13 C.J. P 632 note 8L 
eft. CaL—Blen v. Bear River, etc.. 
Water, eta, Co, 16 CaL 96. 

87. U.S.—Barber Asphalt Pav. Co. 
V. Denver, Colo, 72 F. 836. 19 aC 
A 189. 
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on receipt of a specified fund, 88 or a provision 
indicating the source from which a fund for pay¬ 
ment or performance is to be procured, 89 is in¬ 
serted merely for the purpose of fixing the time 
at which performance shall become due, such 
stipulations will not be regarded as evidencing 
conditions precedent, but performance may be de¬ 
manded within a reasonable time after the fund 
should have been realized or the contingency from 
which it is to be secured should have happened. 
It has, however, been said that a definite general 
rule cannot be formulated, each case being depend¬ 
ent on its own particular circumstances, and it 
would seem that in all cases the question of wheth¬ 
er performance may be demanded before the fund 
has been acquired is one of intention.90 

Where promisor has no right to fund from which 
he stipulates that payment shall be made, his ob- 
ligfation to pay is absolute.91 For example, where 
a promise is made to pay when the promisor shall 
collect his demands from another, the condition is 
inoperative if he has in fact no demand,®^ 

Manner of payment Under an agreement to 
pay a sum of money when it shall be collected from 
certain funds, the promisor is not obliged to pay 
from each small sum as he shall collect it, more 
particularly so where not demanded.98 

e. Ability, Convenience, Etc., of Promisor as 
Condition 

A promlM conditional on the ability, or the like, of 

SSL N.G—Allred v. Burns, 10 S.BL 
1034. 10$ N.G 247. 

Wash.—^Knuppenberg v. Lee, 124 P. 

608, 74 Wash. 686. 

12 GJ. p 682 note 84. 

Pa.—^William P. Mosser Co. v. 

Chetry River Boom & Lumber Co., 

138 A. 86. 88, 290 Pa. 67, quoting 
Corpus Jtirls. 

18 C.J. p 632 note 85. 

Buie biapplloable 

The text rule haa been held to be 
inapplicable to a situation wherein 
a bonus was to be paid to a third 
person only out of profits derived 
from a particular undertaking.—Car¬ 
penter V. Elmer R. Sly Co., 293 P. 

162, 165, 109 CaLApp. 589, quoting 
Corpus Juris, 

90, Mont—^Prank y. Butt^ eta, 

Min., etc., Co.. 136 P. 904, 48 Mont 

88 . 

18 GJ. p 688 notes 86, 87. 

91. U.S.—Barber Asphalt Pav. Co. 

T. dty of Denver, Colo., 72 P. 886, 

19 GOA. 136. 

IS GJ. p 688 note 88. 

82. m.—Chicago T. People^ 56 HL 
827. 


the promisor has been held not to require performance 
on his part until he Is actually In the situation specified, 
although It has also been held that the duty to perform 
arises within a reasonable time from making the promise. 

Where a party promises to perform when he is 
able to do so, ordinarily his duty to perform will 
not arise unless his ability is shown,94 as, for 
example, in the case of a promise to pay when 
able, on which no action is maintainable without 
proof of ability.® 6 Some decisions, however, hold 
that under such a contract the duty to perform 
becomes absolute after the expiration of a reasona¬ 
ble time.99 An agreement to perform as soon as 
possible is construed to impose an obligation co¬ 
ordinate with ability.97 A promise to perform when 
convenient, however, implies a promise to perform 
within a reasonable time.®* In case, after the mak¬ 
ing of a promise to pay when able, the promisor 
becomes able, the right of action accrues and is 
not lost by his subsequent insolvency or inability.®® 
Where, by the contract, the promisor is expressly 
made the judge of his own ability to pay, the con¬ 
tract is unenforceable.! 

f. Act or Will of Third Person 

A promise to perform may be conditional on the act 
or will of a third person. 

A promise may be conditional on the act or the 
will of a third person.® An obligation to pay 
money may be dependent on the action of a third 
person over whom neither party has any control, 
and payment cannot be exacted unless the specified 
act is performed;® but in the absence of an ex- 

Busluess College, 7 TenzLClyJL 
596. 

13 GJ. p 688 note 96. 

99. Miss.—^Denney v. Wheelwright, 
60 Miss. 732. 

L Pa.—Nelson v. Von Bonnhorst, 
29 Pa. 852. 

a. N.G—Federal Reserve Bank of 
Richmond v. Neuse Mfg. Co., 196 
S.E. 848, 218 N.G 489. 

Tex.—Kennedy v. McMullen, dv. 

App., 39 S.W.2d 168, error refused. 
Wash.—Stocking v. Pouts, 169 P. 
693, 99 Wash. 261. 

13 GJ. p 634 note 99. p 679 note 48. 
Building and construction oontraots 
Under the text rule, performance 
of a building and construction con¬ 
tract may be conditional on the act 
or will of an architect, engineer, or 
another, and on reference to arbitra¬ 
tors.—Stocking V. Pouts, suprar— 9 
GJ. p 757 note 66. 

Sxeontlon of agreement 
Ala.—Dillard v. 0111, 166 So. 427, 281 
Ala. 675—Perlesie v. Cook, 78 So. 
916, 201 Ala. 671. 

a m— MlUer V. Wilson, 87 DLApp. 
899. 


Ky.—^Bullock v. Pottlnger, 2 J.J. 

Marsh. 94, 19 AnuD. 164. 

Maaa—White v. Snell, 6 Pick. 425. 
9a Maas.—West v. Chamberlain, 8 
Pick. 886. 

9A N.T.—Thompson v. Eastoh, 76 
N.T.S. 667, 72 App.Div. 114, revers¬ 
ing 66 N.T.S. 76, 81 Misa 627. 

9a CaL—Van Buskirk v. Kuhns, 129 
P. 687, 164 Cal. 472, 44 L.RJL,N.S., 
710, Ann.Cas.l914B '932. 

12 C.J. p 633 note 98. 

Improvement In dronm- 

stances of promisor at a time subse¬ 
quent to the making of the promise 
must be shown In order to support 
a recovery.—Work v. Beach, 13 N. 
Y.S. 678, affirmed 28 N.EL 1028, 129 
N.T. 66L 

9a' Tenn.—Cornwall v, Draughon’i 
Business College, 7 Tenn.Civ.A. 
696. 

18 CJ. p 688 note 94. 

97. Tes>-RowIett v. Lane, 41 Tex. 
274. 

W.Va.—Snodgrass v. Wolf, 11 W.Va. 
168. 

13 GJ. p 638 note 95., 

sa Tenn.—Cornwall v. Draughon’s 

940 
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press or implied stipulation to this effect no third 
person may decide on the fulfillment of the con¬ 
tract.'^ 

g. Will of Promisor 

A promise conditional on the will of the promisor or* 
dinarily Imposes no duty to perform. 

A promise which is made conditional on the 
will of the promisor is generally of no value, for 
one who promises to do a thing only if it pleases 
him to do it is not bound to perform it at all;® 
but where certain terms of the contract are left 
to subsequent mutual agreement, one of the par¬ 
ties has been held liable as for a breach where, 
without reason or excuse, he declines to enter into 
such an agreement.® Where the time for perform¬ 
ance is conditional on the will of one party, the 
adverse party may, on notice, after the lapse of a 
reasonable time, relieve himself from liability by 
tender of performance.^ 


h. Notice as Oondition 

Th« giving of notice may be required before the duty 
to perform shall become absolute. 

A contract may be conditional on notice of some 
matter being given; and notice must be given ac¬ 
cordingly, in order to render the promise absolute, 
and must be alleged and proved in an action brought 
on it.® A party contracting to do an act on the 
happening of some event is not in general entitled 
to notice of that event as a condition precedent, 
unless he has expressly stipulated for it;® and this 
is particularly true under circumstances where both 
parties have equal opportunity to inform themselves 
of the happening of the event.!® In some cases, 
however, it is necessarily implied from the nature 
of the transaction that notice shall be given, al¬ 
though not expressly stipulated for.!! Nq notice 
is necessary to be given to defendant of the hap¬ 
pening of a contingency, if by the contract he has 
provided himself with the means of ascertaining 
the fact,!® or where by promisor’s conduct he has 
indicated that notice would be of no avail.!® As 


Okl.—Garner v. Grogan, 277 P. 648, 
186 Okl. 261—Gordon v. Pollock, 
263 P. 1021, 124 Okl. 64. 

4 Philippine.—Taylor v. PleroA 20 
Philippine 103. 

& Del.—American University v. 

Todd, Super., 1 A.2d 595. 

Minn.—^Butler v, Winona Mill Co., 
9 N.W. 697, 26 Minn. 205, 41 Am. 

R. 277. 

IS C.J. p 684 note 4. 

4 Pa.—Zenatello v. Hammerstein, 
79 A. 922, 231 Pa. 56. 

IS C.J. p 634 note 6. 

7. Colo.—Hannan v. Anderson, 62 
P. 961, 15 Colo.App. 433. 

18 CJ. p 636 note 6. 

8 . Mo.—Chapman v. Ferguson, 182 

S. W. 284. 152 Mo.App. 84. 

18 aJ. p 635 note 7. 

4 Conn.—Costantlno v, Lodjlodlce, 
106 A. 465, 93 Conn. 208. 

13 C.J. p 635 note 8. 

Seasonable time 

(1) Where a contract falls to lix 
the time for performance, notice re¬ 
quiring performance In a reasonable 
time Is not a condition precedent to 
liability for breach of the contract 
—Neverfall Lighter Co, v. Blum, 194 
N.Y.S. 24, 201 App-Dlv. 163. 

(2) Contractor to repair barge 
was held to be liable to owners for 
unreasonable delay In doing the 
work, although the owners gave no 
notice that a reasonable time for the 
work to be completed had elapsed, 
and that the contractor was to be 
held In default unless the work was 
completed within a reasonable time 
thereafter.—Ollinger ft Brucq Dry 


Dock Co. y, James Glbboziy ft Co., 81 
So. 18, 202 Ala. 516. 

BequlriBg balance of payment 

Where a contract for the sale of 
a business, for a price payable out of 
a percentage of the sales, provided 
for the Immediate payment of the 
entire balance due on resale of the 
businese, it is no defense to an ac¬ 
tion for such balance that the plain¬ 
tiff knew of the proposed resale, and 
did not notify defendants that he 
weuld require payment of the bal¬ 
ance.—Jewell V. Gomes, 186 P. 884, 
44 CaLApp. 430. 

Booflng oontraet 

Under roofing contract, notice to 
roofing company to repair defective 
work was not prerequisite to roofer’s 
liability as regards house owner’s 
claim for damages for unskillful 
work.—F. Becker Asphaltum Roofing 
Co. y. Nichols, 124 So. 604, 28 Ala. 
App. 805. 

14 Conn.—Costantlno v. Lodjlodlce, 

105 A. 466, 93 Conn. 203. 

Need foi replacement 

A contract drawn on the theory 
of equality of Information by which 
plaintiff furnished a certain number 
of cows for use In a dairy business 
conducted by defendant in return 
for certain weekly payments, with 
provision that plaintiff's cows, dying 
or becoming Incapacitated to produce 
milk, should he replaced, the cows 
bought to be plaintiff's, and the par¬ 
ties to share equally in their cost, 
did not require that defendant give 
plaintiff notice as to cows needed to 
be replaced.—Costantlno v. Lodjlo¬ 
dlce. supra. 

IL Tex.—Investors’ Utility Coipo- 
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ration v. Challacombe, Civ.App., 89 
S.W.2d 175, 178, citing Corpus JV^ 
xls. 

13 CJ. p 635 note 9. 

FeouUax knowledge of opposite par¬ 
ty 

Where “a party contracting . . . 
to do a thing on the happening of an 
event that will not ordinarily come 
to his knowledge . . . must guess 
or speculate about the matter, and 
the knowledge of the happening of 
such event la within the peculiar 
knowledge of the opposite party, 
then notice thereof must be given 
him by such opposite party, unless 
he actually gains knowledge thereof 
otherwise."—Investors’ Utility Cor¬ 
poration V. Challacombe, supra, 

14 Ky.—Harlan Fuel Co. v. Wlg- 
glnton, 262 S.W. 957, 203 Ky. 54$ 
—Keys V. PoweU, 2 A.K.Marsh. 
253. 

Breed for materials and maohluery 
Where owner agreed to use due 
diligence and its best efforts to fur¬ 
nish materials and machinery, both 
parties were required to use ordi¬ 
nary care, and It was duty of con¬ 
tractor to give timely notice of 
what he needed.—Harlan Fuel Co. v. 
Wlgglngton, 262 S.W. 967, 203 Ky. 
546. 

14 Or.—Cafley v. Northwestern 
Hospital Ass’n, 188 P. 762, 96 Or. 
100, rehearing denied 189 P. 407, 
96 Or. 100. 

Substaatlal refusal to treat mamher 
under hospital plan 
Or.—Caffey v. Northwestern Hospi¬ 
tal ABs'n. supra. 

Bepudiatlo& of ooutraot 
Contract requirement that notice 
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is the case with other provisions for his benefit, 
see infra § 491, a party may waive a provision for 
notice.^^ Where the time fixed by the contract 
for performance is permitted to pass, both parties 
concurring, the time of performance thereafter 
becomes indefinite, and notice giving a reasonable 
time for performance is necessary before it can 
be enforced.15 

§ 457. Effect of Breach in Genetal 

The effect of a breach of contract Is generally to 
render the party guilty of such breach liable to the In¬ 
jured party for the resulting loss or Injury. The parties 
may, however, by express provision determine the effect 
of a breach of contract. 

The effect of a breach of contract, which has 
been defined as a failure without legal excuse to 
perform any promise which forms the whole or 
part of a contract,is, generally, to subj'ect the 
party guilty of the first breach to liability for 
the loss or injury resulting to the opposite party 
and to give rise to a right of action for the enforce¬ 
ment of such liability, see infra § 4S8. 

The parties to a contract may ordinarily, by ex¬ 
press provisions therem alter the general rules of 
law by indicating what the effect of a breach of 
the particular contract shall be;i7 and where this 


is done it has been stated that the courts are pre¬ 
cluded from giving any other effect to such 
breach.i8 At any rate, they have given effect to 
a provision in a contract declaring that it shall 
fie null and void on breach.19 On the other hand, 
provisions for forfeitures and cancellations on 
breach of contract are viewed with disfavor and 
courts have refused to give effect to such provi- 
sions,20 particularly where the party for whose 
benefit they have been inserted in the contract has 
not stricdy performed his part thereof.^i 

Where one proposes a contract in alternative 
terms and one of his propositions is accepted, a 
breach of such contract by either party does not 
abrogate it or constitute an acceptance of an al¬ 
ternative proposal without the mutual consent of 
the parties.2^ 

Prevention of performance or breach by both 
parties. Where Ae parties mutually render per¬ 
formance impossible the contract will he regarded 
as abandoned.2* Similarly, in the absence of pro¬ 
visions in the contract to the contrary, where both 
parties thereto are in default, or on a breach there¬ 
of wherein both have participated, neither one 
may recover damages therefor from the other 
and where both parties are in equal fault, money 


of breach be given within thirty days 
was inapplicable where there was, on 
the part of promisor, repudiation of 
entire contract—Ducasse v. Ameri¬ 
can Yellow Taxi Operators, 231 N.T. 
8. 51, 224 App.Dlv.-516. 

14. Wash.—Church v. Wllkeson- 
Trlpp Co., 108 P. 596, 109 F. 113, 68 
Wash. 262, 187 Am.S.R. 1059. 

13 C.J. p 636 note 12. 
iSh Tenn.—^Lambom & Co. v. Green 
& Green. 262 S.W. 467, 160 Tenn. 
88 . 

la Md.—Friedman v. Eatzner, 114 
A. 884, 189 Md. 185. 

17. La.—Cantu v. Fenner, Beane & 
IJngerleider, 160 So. 899, 181 La. 
748. 

Winn. —Associated Cinemas of Amer¬ 
ica V. World Amusement Co., 276 
N.W. 7. 

Mo.—Ideal Reversible Hinge & Cab¬ 
inet Co. V. .Metallic Specialty Mfg. 
Co.,,App., 207 S.W. 278. 

Pa.—Moser ▼. Jacob Brown Build¬ 
ing & Loan Ass’n, 182 A. 581, 820 
Pa. 371. 

18. ir.8.—Framerlcan Industrial De¬ 
velopment Corporation v. Specht, 
D.C.Fa., 297 F. 858. affirmed, C.a 
A., 297 F. 862. 

«wmfiil" breach 

Under a contract specifying the 
effect of a willful breach on the ti¬ 
tle and .lights of the party guilty 
thereof; the word "willful’* implies 


a deliberate intention for which no 
reasonable excuse can be given to 
do or refrain from doing some act 
which good faith in the perform¬ 
ance of some duty required the prom¬ 
isor to do or not to do, as the case 
may ba—Cover v. Taliaferro, 122 A- 
2, 142 Md. 686. 

la. U.S.—^Framerlcan Industrial De¬ 
velopment Corporation v. Specht, 
D.aPa, 297 F. 868, 860, affirmed, 
aCA., 297 F. 862. 

"It is a well-established rule of 
. . . contracts, and all textbook 
writers agree, that It is entirely 
competent for the parties to a bon- 
tract to provide for the discharge or 
annulment thereof, either by subse¬ 
quent agreement or by incorporating 
provisions or conditions to that end 
In the original agreement"-Fra¬ 
merlcan Industrial Development Cor¬ 
poration V. Specht supra. 

BTew contract immatezlal 
That a new contract is entered Into 
by the same parties does .not offend 
against the rule that the party who 
conunltted a breach of the original 
contract should not be pennltted to 
profit by his, own breach.—Sedgwick 
V. Blanchard, 174' N.W. 459, 170 Wis. 
121 . 

TarminAtlng contract 
(1) Under stipulations for termi¬ 
nation, it was held that failure or re¬ 
fusal further to perfo^ contract 
for perfecting inventions constituted 


termination of contract—Ady v. 
Dodge. 262 P. 921, 88 Colo. 99. 

(2) Where a contract for the con¬ 
veyance of land by a parent to his 
children provided^ that failure to per¬ 
form by one child should render the 
contract void, nonperformance by 
such child when coupled with reen¬ 
try by the parent was held to put 
an end to such contract and all 
rights created by it In favor of the 
other child.—Sedgwick v. Blanchard, 
174 N.W. 469, 170 Wis. 121. 
flOi OkL—^Kershaw v. Hurtt, 168 P. 
202, 66 Okt 117. 

Pa.—Pyle v. Pyle, 108 A. 918, 260 Pa. 
632. 

SI. N.Y.—Hughes v. Royal Indem¬ 
nity Co., 165 N.Y.S. 530. 

88. Ark.—Lee v. BlHs, 276 S.W. 889, 
169 Ark. 666. 

33. Cal.—Holzheler v. Hayes, 65 P. 
968, 183 Cal. 456. 

Prevention of performance by ad¬ 
verse party as excuse, for nonper¬ 
formance see Infra S 468. 

84, IlL—Chicago Washed Coal Co. 
V. Whltsett, 116 N.B. 115, 278 IIL 
628— Heskie, Klrshbaum & Co. v. 
Walzer, 213 HIA-PP. 306. 

La.—Dansiger v. Tessitore, 126 So. 

700, 18 LaApp. 450. 

Neb.—Home Builders v. Busk, 18,2 
N.W. 689, 106 Neb. 86. 

Wya—McHale v. Goshen Ditch Co.> 
'62 P.2d 678, 49 Wyo. 100. 
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or property advanced in furtherance of the contract 
cannot he recovered.25 

Question as ultimately one for the courts. It is 
ultimately a question for the courts rather than for 
the parties to a contract to determine whether it 
may be enforced for nonperformance or breach 
thereof.2® 

§ 458. Right and Liabilities on Breach 

Subject to proviefone In the contract specifying what 
shall be the rights and liabilities on breach thereof, the 
injured party Is entitled to recover that for which his 


§458 

contract called while the party guilty of the breach is 
subjected to a corresponding liability. 

Parties are entitled under the provisions of their 
contract to that for which they bargained and 
should not, on breach thereof, be compelled to ac¬ 
cept less than that for which their contract called.^^ 
Accordingly, not only is the party guilty of the 
first breach of an entire and indivisible contract 
containing independent covenants and promises pre¬ 
cluded from recovering on the contract, see supra 
§ 452, but he must answer in some appropriate 
manner for the loss or inj’ury resulting from such 
breach to the opposite party,28 particularly where 


C0XTEAGT8 


anllfllBg ooatraot 

(1) Where a building contract be¬ 
tween an owner and a builder failed 
to provide that the builder should not 
be liable in damages for delay from j 
strikes or otherwise, and completion 
was delayed by strikes and by World 
War conditions for seven and one- 
half months, and the building cost 
was greatly increased, and It ap¬ 
peared that twenty-two weeks of the 
delay was attributable to the owner 
and the remainder to the builder. It 
was held that neither party should 
be permitted to recover damagea— 
Home Builders v. Busk, 182 N.W. 
589, 106 Neb. -86. 

(2) Where a building contractor 
wrongfully abandoned the contract 
at a time when there ^ was nothing 
due him, he could not i^over imder 
the contract—^West v. Higgs, Hardee 
& Laughinghouse, 98 S.B. 719, 174 
N.a 214. 

25, Okh—^Kershaw v. Hurtt, 168 P. 

202, 68 OkL '117. 

SB, Fla.—State v. Lehman, 181 So. 

683. 100 Fla. 1818. 

FemitUng promlsoi to determine 
when, or whether, the obligation of 
his contract shall be enforced would. 
In effect- give the other party mere¬ 
ly a right without a remedy.—State 
V. Lehman, supra. 

VoalsLterference by oourt 

"When parties in good faith enter 
Into a solemn contract the court 
■cannot Interfere except for substan¬ 
tial reasons.”—State ex reL Daniel 
V. Strong, 192 S.B. 671, 185 S.G 27, 
N.J.—^Traurlg v. Levin, 142 ▲. 

48. 102 582. 

'Chiilty party 

(1) That the guilty party would 
have received what he contracted for. 
if he had performed, must appear 
before he can be subjected to liabil¬ 
ity in damages for his own breach.— 
Eotcher v. Bdelblute, 164 NJBL 897, 
260 N.Y. 178, reversing 228 N.Y.S. 
466. 223 App.Div. 461. 

<2) It has also been held that the 
•party guilty of a breach of contract 
may still claim under it and there¬ 
by affirm the agreement.-—In re S. 


M. Goldberg Enterprises, 225 N.Y.S. 
513, 130 Misc. 887, affirmed 226 N.Y. 
S. 909, 222 AppJ>iv. 729. 

Neither party at fault 
Where neither party to a contract 
was at fault for delay in perform¬ 
ance resulting In loss. In a suit by 
one against the other, defendant is 
in the better right and must prevalL 
—Prlmos Chemical Co. v. Pulton 
Steel Corporation, D.C.N.T, 266 P. 
945. 

28. Qa.—Southern Sawmill Co. v. 
Herafleld, 132 SJBL 264, 35 Ga.ADp. 
206. 

La.—Boelte v. West, App., 185 So. 
471. 

Mo.—Western Advertising Co. v. 
Midwest Laundries, App., 61 S.W. 
2d 251. 

N. J.—Crlchfleld'Loeffler, Inc., v, Tav^ 
oma, 182 A, 494, 4 N.J.Misa 310. 

N.Y.—Barney’s Clothes v, W. B. 0. 
Broadcasting Corporation, 1 N.Y.S. 
2d 42, 166 Mlac. 532, affirmed 3 N. 
Y.S.2d 206—Commercial Inv. Trust 
V. Eskew, 212 N.Y.S. 718, 126 Misc. 
114. 

Tex.—Relnert v. Lawson, Civ.App., 
113 S.W.2d 293—Suderman-Dolson 
Co. V. Hope, ClvApp., 118 S.W. 
216. 

Va.—Sirlkorlan v. Dailey, 197 S.E. 
442. 

“Contracts and agreements which 
constitute the foundation of busi¬ 
ness relations among persons and 
interests are made to be kept, not 
broken. If this were not so, faith In 
men’s transactions in the commer¬ 
cial and trading 'world, indeed in all 
the material activities of life, would 
be so shaken as to imperil the struc¬ 
ture of business existence. Regard 
for the faithful performance of con¬ 
tracts has the sanction of the law. 
Those who violate their contracts to 
the hurt and detriment of others 
with whom they contract must an¬ 
swer in some appropriate -way for 
the injury dona’’—^Elser v. Amalga¬ 
mated Clothing Workers of America, 
Va., 194 S,B, 727, 780. 

one can be prevented from 
breaching any contract but may be 
I held liable when he rescinds without, 
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legal justification.”—^Federal Deposit 
Insurance Corporation v. Peterson, 
67 P.2d 306, 104 Mont 447. 

Promise unaffected 
Where one promised trustee to pay 
him money for the benefit of a third 
persoxi, although trust remained ex¬ 
ecutory because of promisor's fail- 
I ure to pay, whatever effect his de¬ 
fault had to defeat the actual crea¬ 
tion of a trust, it could not alter his 
promise to pay.—Martin v. Powell, 75 
So. 858. 200 Ala. 46. 

NonoompUance with condition pre¬ 
cedent to performance by the oppo¬ 
site party, before date fixed for such 
performance, discharges contract.— 
Kotcher ▼. Edelblute, 164 N.B. 897, 
260 N.Y. 178, reversing 228 N.Y.a 
466, 223 App-Dlv. 451. 

Withdiawal by either party from 
an executory contract without con¬ 
sent of the other party subjects the 
party withdrawing to' damages for 
the breach.—Chrysler v. Randolph 
Sand & Gravel Co., 193 N.W. 677, 166 
Minn. 297. 

When liability attaches 
Liability for damages attaches the 
moment promisor is put in default— 
State V. Smith, 119 So. 66, 167 La. 
SOL 

Building and ooustroctioiiL contracts 
(1) The rule stated in the text ap¬ 
plies so as to render the owner In 
building and construction contracts 
liable for his breach.—Richmond Bln- 
glneerlng & Mfg. Corporation v. 

I Loth, 116 S.E. 774, 136 Va- 110— 
1 9 CU. p 734 note 67. 

I (2) Where It was agreed between 
the owner of a building and the 
; general contractor that amounts due 
the general contractor would be paid 
: direct to subcontractors on ' certifi¬ 
cates of the architect, and plaintiff, 
a subcontractor, performed Its sub¬ 
contract in reliance on such agree¬ 
ment, if any breach thereof by the 
owner defeated any of Its rights to 
share in the money due the con¬ 
tractor, the owner was personally li¬ 
able to It to that extent—^Richmond 
Engineering ft Mfg. Corporation T. 
Loth, supra. 
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he has fully performed,and where the breach is 
material.30 Tlie party who commits the first breach 
is also deprived of the right to complam of a sub¬ 
sequent breach by the opposite party.31 Moreover, 
the party guilty of the first breach of a contract 


may be deprived of the benefits arising therefrom, 
such as profits.33 On the other hand, the breach 
of a contract by one party usually gives rise to a 
right of action in the opposite party for an ap¬ 
propriate form of relief,33 and this right is not 


(3) An owner who through his 
architect or engineer makes plans 
and specifications for a building to 
be followed by a contractor is liable 
to the latter for damages resulting 
to him from serious defects in such 
plans which are not patent to an 
ordinary mechanic nor discoverable 
by ordinary diligenca—Northern Pac. 
R. Co. V. Goss, Minn., 203 P. 904, 122 
C.C-A. 198—9 aJ. p 736 note 76. 

(4) On the other hand, the builder 
is liable for the loss sustained by his 
own failure to perform his agree¬ 
ment—U. S. Fidelity & Guaranty Co. 
V. U. B., CaL, 194 F. 611, 116 COA. 
187, affirmed 35 S.Ct 398, 285 U.S. 
619, 69 L.Bd. 696—9 C.J. p 809 note 
7. 

(6) The builder may be liable to a 
subcontractor for a breach of the 
subcontract, notwithstanding the 
owner may have a good defense as 
against the subcontractor.—^Herry v. 
Benoit Tex.CivJi.pp., 70 S.W. 869. 

(6) The owner la not however, Ua- 
-ble for damages caused through the 
builder’s own negligence. 

U. S.-Driscoll V. U. S., 34 CtCL 608. 
Cal.—Norman v. Hall, 136 P. 720, 23 

Cal.App. 26. 

29. Aria—Lorden v. Snell, 4 P.2d 
892, 39 Aria 128. 

aOi N.T.—Manhattan Life Ins. Go. 
V. Prussian Life Ins. Co., C.CA.N. 
T., 296 F. 89. 

Dependent or independent; install. 
menfe contracts 

Whether promises of a bilateral 
engagement be dependent or inde¬ 
pendent the Impon^t question Is 
whether the breach Is material, and 
If so it goes to the whole contract 
even In Installment agreements.— 
Manhattan Life Ins. Co. v. Prussian 
Life Ins. Co., supra. 

81. Ky.-rWlllIamson v. Ingram, 49 
S.W.2d 1005, 248 Ky. 749. 

38. Wash.—Francis v. Hoard, 227 P. 

1, 130 Wash. 348. 

BnUdlng oontxaot 

(1) PlaintUE who failed to famish 
part of money and superintend cer¬ 
tain work as he agreed to do in a 
contract to share the profits of a 
building contract was not entitled 
to any share in the profits.—Francis 

V. Hoard, supra. 

(2) Building contractor, refusing 
to perform accidentally omitted re¬ 
quirement of contract, could not re¬ 
cover for work done thereunder or 
loss of profits by refusal to permit 
completion of work.—Dalgam v. New, 


Orleans Land Co., Ill So. 271, 162 
La. 891. 

33, Cal.—Long v. Sacramento Valley 
Sugar Co..'16 P.2d 337, 127 Cal. 
App. 716—Snyder v. United Prop¬ 
erties Co. of California, 200 P. 366, 
53 CaLApp. 428. 

D.C.—Everett v. Korzybskl, 72 F.2d 
732, 63 App-D.C. 860. 

Ky.—^Vanhook v. Hasty, 250 S.W. 
987, 199 Ky. 236. 

La—Sherer-GlUett Co. v. Bennett, 96 
So. 777, 153 La 304. 

N.J.—S. S. Thompson & ,Co. v. Atlan¬ 
tic County. 148 A. 626, 106 N.J. 
Law 355. 

N.T.—Breitennan v. Brelterman, 268 
N.Y.S. 628. 239 App.Div. 709—Bu¬ 
reau of Investigated Values v. 
Murphy, 188 N.Y.S. 259. 

N.C.—Norwood v. Crowder, 99 S.B. 
845, 177 N.a 469. 

Or.—^Holtz V. Olda 164 P. 683, 84 Or. 
667, rehearing denied 164 P. 1184, 
84 Or. 667. 

Pa—Jessup & Moore Paper Co. v. 
Bryant Paper Co., 129 A. 659, 283 
Pa 434—Casella v. Valenti, 17 Pa 
Diet & Co. 603. 

R.L—Rendlne v. Catola, 168 A. 712, 
62 R.L 140. 

Tex.—J. W, Crowdus Drug Co. v. 

Nichols, Clv.App., 194 S.W. 484. 
Utah.—Bracken v. Dahle, 261 P. 16, 
68 Utah 486. 

Wash.—Russell v. Stephens, 71 P.2d 
30. 

Wia—^Borg v. Downing, 266 N.W. 

182, 221 Wia 463. 

18 C.J. p 695 note 86. 

Breach of implied pxovlBloA In con¬ 
tract gives rise to right of action, 
same as if it had been stated in con¬ 
tract—Coggin V. Bursom, Tex.Clv. 
App„ 70 S.W.2d 338, error dismissed. 
Building and eonitxactlon oontxacts 

(1) If the owner falls to perform 
the obligations assumed by him, the 
builder may, of course, recover for 
the loss he may suffer from such 
fellure.—Clark v. U. S,, 6 Wall 643. 
18 L.Ed. 916—CoUins v. U. S., 84 CL 
CL 294^ aj. p 734 notes 67--69. 

(2) On the other hand, If the build¬ 
er foils to perform his contract the 
owner may of course recover for the 
loss sustained, as in case of the 
breach of any other contract.—Si¬ 
mons V. Wlttmann, 88 S.W, 791, 113 
Mo.App. 367. 

9 C.J. p 736 note 79, p 809 note 7. 

Doing an act authorised by the 
contract cannot, of course, be made 
the basis for a cause oi action, on 
the theory that there has been a 
breach of the contract—^Ford Motor 
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Co. V. Alexander Motor Co., 2 S.W.2a 
1031, 228 Ky. 16. 

ZTeoesslty for existing oontraot 

(1) A cause of action for breach of 
contract presupposes that a legally 
enforceable contract is In existence 
and has been violated. 

Mo.—Taggart v. School DIst No. 62, 
Carroll County, 96 S.W.2d 8*35, 339 
Mo. 223, reversing, App., 88 S.W. 
8d 447. 

Wash.—Russell v. Stephens, 71 P.2d 
30. 

(2) Accordingly, a cause of action 
for damages for the breach of a con¬ 
tract does not arise where such con¬ 
tract has never come into existence. 
—^Barrier v. Brinkmann, Tex.Com. 
App., 109 S.W.2d 462, reversing Bar¬ 
rier V. Brinkman, Clv.App., 80 S.W.2d 
866 . 

Bight of action follows eonsidera- 
tion in action on implied contracts.— 
Edgar V. Bacon, 122 So. 107, 97 Fla. 
679. followed In Wright v. Tartarian, 
181 So. 138, 100 Fla. 1366. 

Where plaintiff owes amoimi of 
(dalm to another, who Is not a party 
to the contract, payment of such 
claim by plaintiff Is not a prerequi¬ 
site to recovery from defendant for 
his breach of contiuct 
U.S.—In re H. L. Herbert & Co., C. 

aA.N.Y., 262 F. 682. 

N.H.—Cox V. Pinkham, 114 A. 18, 80 
N.H. 134. 

Election 

(1) Ordinarily, one who has been 
Injured by breach of contract has 
an election to pursue one of three 
remedies: First, he may treat the 
contfact as rescinded and recover 
on a quantum meruit so far as he 
has performed; or, second, he may 
keep the contract alive for the bene¬ 
fit of both parties, being at all times 
himself ready and able to perform, 
and, at the end of the time specified 
In the contract for performance, 
sue and recover under the contract: 
or, third, he may treat the repudia¬ 
tion as putting an end to the con¬ 
tract for all purposes of performance, 
and sue for the profits he would have 
realized If he had not been prevent¬ 
ed from performing. 

U.S.—Kneberg v. H. L. Green Co., C. 
C.A.nL. 89 F.2d 100—Blair Engi¬ 
neering Co. V. Page Steel & Wire 
Co., C.GA.N.J., 288 F. 662—Feick 
V. Stephens, Ohio. 260 F. 186, 162 
C.C.A, 821, certiorari denied Union 
Sav. Bank & Trust Co. of Cin¬ 
cinnati V. Feick, 39 S.Ct 8, 248 
U.S. 562, 63 L.Ed. 422. 

Ala.—Mutual Loan Soc. v. Stowe, 78 
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lost by his own subsequent breach when it has been 
caused by the precedent breach of the opposite par¬ 
ty nor is the right of action lost by the inno¬ 
cent party’s failure or inability to perform as re¬ 
gards matters which do not go to the essence of 

the contract.35 


Under the rule that express stipulations in a 
contract indicating what the effect of a breach 
shall be ordinarily govern in determining such ef¬ 
fect, sec supra § 457, the rights and liabilities of 
the parties may be so govemed.36 


So. 202, 16 Ala.App. 293, followed 
in Mutual Loan Soc. v. Leonard, 

73 So. 1005, 16 Ala.App, 697—Mu¬ 
tual Loan Soc. v. Montgomery, 73 
So. 1005, 16 Ala.App. 697. 

Cal.—Walsh v. Standart, 164 P. 79Bi 
174 Cal. 807—King Features Syndi¬ 
cate V. K M T R Radio Corpora¬ 
tion. App., 84 P.2d 322. 

Ga.—Marietta Pub. Co. v. Times Pub. 

Co., 107 S.E. 270, 26 Ga.App. 762. 

Okl.—Hunt V. Van Siclen, 276 P. 182, 
136 Okl. 69—Storm v. Garnett. 227 
P. 417, 99 Okl. 284—Levin v. Hunt, 
172 P. 940, 70 Okl. 63. 

Or.—Siegman v. Siegman, 62 P.2d 16, 
155 Or. 173—Jacobberger v. School 
List. No. 1, Multnomah County, 266 
P. 652, 122 Or. 124. 

Wash.—Campbell v. Hauser Lumber 
Co.. 266 P. 468, 147 Wash. 140. 

(2) Where the election is exercis¬ 
ed to treat the breach as putting 
an end to the contract for ali pur¬ 
poses of performance, the election 
does not put an end to the contract 
for the purpose of collecting dam¬ 
ages for Its breach.—King Features 
Syndl'cate v. K M T R Radio Corpo¬ 
ration. CaLApp., 84 P.2d 322. 

(8) Where a party to a contract 
is to perform labor thereunder on 
breach by the opposite party, It is 
held that there are two remedies 
open to him: First, he may sue on 
the contract and recover damages 
for Its breach; or, second, he may ig¬ 
nore the contract and sue for serv¬ 
ices, labor, and expenses.—Corman 
Co. V. L. A. Young Industries, 204 N. 
W. 746, 231 Mich. 628—Midland Op¬ 
erating Co. V. Miller, 164 N.W. 443, 
197 Mich. 667. 

(4) Having once elected to pursue 
one of the remedies available to him, 
the Innocent party cannot, however, 
take advantages of benefits available 
only under one of the other remedies. 
U.S.—^Kneberg v H. L. Green Co., 

aaA.111.. 89 F.2d 100. 

*Aia.—Mutual Loan Soc., Inc. v. 

Stowe. 78 So. 202, 16 Ala.App. 293. 
Ga.—Collins v. Frazier, 98 S.EL 188, 
28 Ga.App. 236—Dolan v. Llfsey, 91 
S.E. 918, II' Oa-App. 618. 

(5) An owner would not be per¬ 
mitted to have redress for delay In 
completion of building contract by 
enforcement of contract provision for 
liquidated damages, and at the same 
time have the right to avail him¬ 
self of contract provisions for its 
termination.—^M. J. Daly & Sons v. 
New Haven Hotel Co., 99 A. 868, 91 
Conn. 280. 

17 C.J.S.-60 


(6) Where payment is to be made 
in installments as the work progress¬ 
es, on failure to make one of such 
payments, the contractor may: First, 
treat the contract as rescinded and 
recover for the part performed; 
or, second, continue the work and sue 
on installments as they come due; 
or, third, complete the work and sue 
for the unpaid balance of the entire 
contract price. The contractor, how¬ 
ever, is not limited to these reme¬ 
dies, but he may also suspend the 
work until the installments are paid, 
and later sue for special damages 
arising out of the delay.—^Under¬ 
ground Const. Co. y. Sanitary Dlst. 
of Chicago, 11 N.E.2d 361, 367 IlL 
360, reversing 6 N.E.2d 696, 289 HL 
App. 609. 

(7) The foregoing is true because 
payment to a contractor in install¬ 
ments la not considered payment for 
so much work done, although the 
amount of the installment is gen¬ 
erally so measured, but constitutes 
a part payment of the whole sum 
to be paid under the contract—^Un¬ 
derground Const Co. V, Sanitary 
Dist of Chicago, supra. 

Vot tort 

Mere breach of ordinary contract 
does not constitute tort and cannot 
therefore, be enforced In tort action. 
—Manley v. Exposition Cotton Mills, 
170 S.E. 711, 47 Oa.App. 496. 

Offer to perform 

After the breach of a contract has 
given rise to a cause of action, the 
rights of the innocent party are not 
affected by an offer to perform by 
the party who has broken the con¬ 
tract—Sinclair Refining Co. v. Cos- 
tin, Tex.Clv.App., 116 S-W-Ed 894. 
Support of parent 
Contract of daughter to support 
mother for life was continuing, so 
that on breach by daughter, mother 
could procure support elsewhere and 
recover costs thereof from daughter. 
—Pitman v. Doan, 194 S.W. 1053, 
176 Ky. 706. 

Provision in contract not reaulred 
Recovery can be had for breach 
of contract although, contract does 
not expressly provide for such re¬ 
covery.—Dunn & McCarthy v. Pinks¬ 
ton, 170 S.E. 922, 47 Ga-App. 614, re¬ 
versed on other grounds 176 S.E. 4, 
179 Ga. 81, conformed to 176 S.B. 
663, 49 Ga.App. 408. 

Valid part of eontxaot enforceable 
in equity , 

Although a contract may contain] 
some provisions which are so harsh ^ 
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and Inequitable that they will not 
be enforced in equity, it ha.«j been 
held that equity will not on that ac¬ 
count refuse to enforce its valid pro¬ 
visions.—Michigan Cent. R. Co. v. 
Chicago, etc., R. Co., 93 N.W. 882, 132 
Mich. 324. 

Voluntary indorsement of note for 
one of several defendants does not 
create any additional right of action 
In favor of an innocent party suing 
for the breach of an unrelated con¬ 
tract—Cochran v. Stephens, 94 S.B. 
303, 147 Ga. 401. 

3i Mo.—^Trlppennsee v. Schmidt 
App., 63 S.W.2d 197. 

35. Tex.—Bailey v. Taylor, Civ.App., 
68 S.W.2d 688. 

Default in. one hurtallment on note 
given for purchase price 
Tex.—Bailey v. Taylor, supra. 

36. Mich.—Schnack v. Applied Arts 
Corporations, 278 N.W. 117, 283 
Mich. 434. 

Fa.—Maser v. Jacob Brown Building 
& Loan Afls'n. 182 A. 531, 320 Pa. 
871. 

Agreement as law governing rights 
It is elementary that the agree¬ 
ment of the parties is the law gov¬ 
erning their rights, unless contrary 
to some rule of positive law or prin¬ 
ciple of public policy. 
riL—Landretto v. First Trust & Sav¬ 
ings RMTik of Chicago, 164 N.E1. 
$36, 883 111. 342. 

Mich.—Schnack v. Applied Arts Cor¬ 
porations, 278 JT.W. 117, 283 Mich. 
434. 

Waiver of right to resort to oourts 
The right to apply to the courts 
for the redress of wrongs is so fun¬ 
damental that stipulations in a con¬ 
tract will not be regarded as waiving 
such right on breach of the con¬ 
tract, except where such waiver is 
expressed In the most unequivocal 
terms.—Bracken v. Dahle, 261 P. 16. 
68 Utah 486. 

Building eonjrtmctlon oontraots 

(1) The owner In building and con¬ 
struction contracts may stipulate for 
exemption from liability for damages 
sustained through the negligence of 
other contractors.-Bannon v. Jack- 
son, 117 S.W. 604, 121 Tenn. 381, ISO 
Am-S.B. 788, 17 AnmCaa. 77. 

(2) The text rule has been fre¬ 
quently considered in cases involv¬ 
ing railroad construction contracts 
containing special provisions intend¬ 
ed to secure performance.—Cham- 
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The law is opposed to penalizing one whose de¬ 
fault has occurred despite his utmost good faith 
and reasonable efforts to perform and ordinarily, 
except in case of contracts specifically enforceable, 
see the CJ.S. title Specific Performance §§ 30-88, 
also 58 CJ. p 929 note 78-p 1063 note 98, an ex¬ 
ecutory contract may be broken by a party with¬ 


out incurring obligations other than that of re¬ 
sponding to the injured party in damages.38 

Questions relating to the measure and amount 
of damages for breach of contract are discussed 
in the CJ.S. title Damages §§ 73, 101, also 17 C.J. 
p 847 note 60-p 868 note SO, p 931 note 38-p 968 
note 67. 


2. Excuses fos Noxpebfohicakos 


§ 459. In General 

The general rule le that, In the absence of apt provi¬ 
sions In the contract Itself, a party thereto Is not excused 
from performing It according to Its terms. 


The general rule is that, where a person by his 
contract charges himself with an obligation possible 
to be performed, he must perform it,8 9 unless its 
performance is rendered impossible by the act of 


plain Conatr. Co. v. O’Brien, C.C.’VL, 
104 F. 930. 

9 O.J. p 906 notes 31-49. 

37. U.S.—^Hunt V. Detroit Sulphite 
Pulp & Paper Co.,. D.GN.T., 16 P. 
Supp. 698. 706. 

^CbLOlostton of this Is the develop¬ 
ment of the rules for recovery for 
substantial performance and in gua- 
sl-contract actions.'—Hunt v. Detroit 
Sulphite Pulp & Paper .Co., supra. 

38. Cal.—^Richardson v. Davis, 3 P. 
2d 860. 116 CalApp. 388. 

Iowa.—^New Prague Plourlng Mill Co. 
V. Spears, 189 N.W. 815, 194 Iowa 
417. 

Mich.—Ida School for Girls'v. 
Rood. 235 N.W. 227, 258 Mloh, 482, 
74 A,L.R. 1326. 

Mont—^Federal Deposit Ins. Corpora¬ 
tion V. Peterson, 67 P.2d 306. 

N.J.—Van Houten v. Campbell, 158 
A. 891, g N.J.M1SC. 214. 

13 C.J. p 627 note 41. 

Befusal to comply with a contract 
does not .invalidate the same.—State 
ex ret Kansas City Ins. Agents' 
Ass'n V. gB,Tis a s City, 4 S,W.2d 427, 
319 Mo. 886. 

39. ir.S.—Day v. U. S., 38 S.Ct 57, 
246 U.S. 159, 62 L.Ed. 219—Emery 
Bird Thayer Dry Goods Co. v. Wil¬ 
liams, C.C.A.MO., 98 F.2d 166, re¬ 
versing, D.a, 16 F.Supp. 988—Mul- 

. vaaey v. King Paint Mfg. Co., N.T., 
266 F. 612, 167 GOA. 642—Ed¬ 
wards V. U. S., 80 Ct.CL 118. 

Ala—Sloss-Sheffield Steel. & Iron Co, 
V. Taylor* 77 • So. 79, 16 AlaApp. 
241. 

Cal—San Pedro, L. A, & S. L. R. Co. 
V. Atchison, T. & S. F. Ry. Co., 
191 P. 686, 183 Cal 342--Cook v. 
Snyder, 61 P.2d 63, 16 Cal.App.2d 
687—Coulter v. Sausallto Bay Wa¬ 
ter Co.. 10 P.2d 780. 122 CalApp. 
480—Nannlszl v, Caprlla 186 P. 
'678, 43 CalJLpp. 498. 

D.G—Dick V. Jullien, 279 F. 993, 61 
App.D.G 366. 

DL—Platt V. Fischer, 1 NJ3.2d 786, 
286 niApp. 110. See City Engi¬ 


neering Const Co. T. Loeffler, 204 
ULApp. 430. 

Ind.—^Prather v. Latshaw, 122 NJB. 
721, 188 Ind. 204. 

Ky.—Rodgers v. Larrimore & Per¬ 
kins. 222 S.W. 612, 188 Ky. 468. 

La—^Louisiana Farms Co. v. Yazoo 
& M. V. R. Co., 164 So. 446, 179 
La 689-^ung v. Gwln, 189 So. 774, 
174 La 111, certiorari denied Gwln 
V. Jnng. 62 S.Ct 644, 286 U.S. 661, 
76 L.Ed. 1294—Dallas Cooperage & 
Woodenware Co. v. Creston Hoop 
Co., 109 So. 844, 161 La 1077. 

Mo.—St Joseph Hay & Feed Co. v. 
Brewster, App., 196 S.W. 71. 

N.J.—Mansfield v. Cape May County, 
143 A. 879, 106 N.J.Law 242— 
Transparent Rubber Works v. In¬ 
ternational Glass Co., 106 A. 299, 
92 N.J.Law 461—^Waterworks 
Equipment Co. v. McGovern, 180 A. 
921, 98 N,J.Eq. 701, affirming 126 
A. 411, 96 N.J.Eq. 520—Cutler v. 
Ellis, 134 A. 308, 1 N.J.MIsc. 228. 

N.M.—Perea v. Ilfeld, 270 P. 884, 886, 
83 N.M. 445, citing Corpus Juris. 

N.Y.—^Hanna v. Commercial Travel¬ 
ers’ Mut. Acc. Ass’n of America, 
197 N.Y.S. 396, 204 App.Div. 268, 
affirmed 142 N.E. 288, 286 N.Y; 
671—Town of North Hempstead v. 
Public Service Corporation of Long 
Island, 176 N.Y.S. 621, 107 Mlsc. 
19 , affirmed 182 N.Y.S. 964, 192 
App.Div. 924—^Mawhlnney v. MlU- 
brook Woolen Mills, 172 N.Y.S. 461, 
106 Mlsc. 99, affirmed 176 N.Y.S. 
910, 188 App.Dlv. 971, reargument 
and leave to appwJ denied 177 N. 
Y.S. 920, 188 App.Dlv. 991. 

Ohio.-London & Lancashire Indem¬ 
nity Co. of America v. Board of 
Com’rs of Columbiana County, 140 
■N-B. 673, 107 Ohio St 51. 

Pa.—^Abbott V. Automobile Finance 
Co., 136 A. 223, 287 Pa. 606—Bor-’ 
ough of Swarthmore v. Philadel¬ 
phia Rapid Transit Co., 124 A- 848, 
280 Pa. 79. 33 A-L.R. 128—Bron- 
steln V. First Nat Bank of Pitts¬ 
burgh, 30 Pa.Dl8t. 177. 

Tex.—Levy Plumbing’ Co. v. Standard 
Sanitary Mfg. Co., CivAipp., 68 S. 
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W.2d 273, error refused—McAnally 
V. Person, CIv.App., 67 S.W.2d 946, 
error refused—Masterson v. Ama¬ 
rillo Oil Co., Clv.App., 268 S.W. 
908—^Kingsville Cotton Oil Co. v. 
Dallas Waste Mills, Civ.App., 210 
S.W. 832, 834, error refused, quot¬ 
ing Ooipns Juls—Cleaver v. 
Drake-Brannum Const Co., Civ. 
App., 196 S.W. 206. 

Wash.—White v. Mitchell, 213 P. 10, 
123 Wash. 630. 

W.Va.—^Virginian Export Coal Co. v. 
Rowland Land Co.. ISI S.R 253, 
100 W.Va. 669. 

13 GJ. p 635 note 18. 

Other statements of rule 

(1) ’’The principle deducibl© from 
the cases Is that if what Is agreed 
to be done is in nature possible and 
lawful It must be done; or, othei^ 
wise stated, the promisor takes the 
risk within the limits of his under¬ 
taking of being able to perform."— 
City of Montpelier v. National Sure¬ 
ty Co., 122 A, 484, 487, 97 Vt. Ill, 
33 A.L.H. 489. 

(2) "It is a weU-settled rule of 
law, that if a party by his contract 
charge himself with an obligation 
possible to be performed, he must 
make it good, unless its perform¬ 
ance is rendered impossible by the 
act of God, the law, ot the other 
party.’’—Jonesboro Compress Co. v. 
Mente & Co., GC.A.Ark., 72 F.2d 8, 6, 
certiorari denied 66 S.Ct. 210, two 
cases, 298 U.S. 618, 79 L.Ed. 707. 

ContTOveny as'to speoUlo piece of 
work 

A controversy as to whether a cer¬ 
tain piece of excavation was to be 
done under an excavation contract 
did not constitute an excuse for non¬ 
performance on the part of the party 
doing the.work, where nothing was 
done to prevent the doing of the un¬ 
questioned part at a certain rate per 
foot—Township School Dist of 
Wakefield Tp. v. MacRae, 165 N.W. 

I 618, 198 Mich. 693. 

Fiaxid, mntnal mistake, or other 
I snffideiit reason are the only grounds 
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God, see infra § 463, by the law, see infra § 467, 
or by the other party, see infra § 468, it being 
the rule that in case the part}' desires to be ex¬ 
cused from performance in the event of contin¬ 
gencies arising, it is his duty to provide therefor 
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in his contract.40 Hence, performance is not ex¬ 
cused by subsequent inability to perform,^ i by un¬ 
foreseen difficulties,^2 by unusual or unexpected 
expense,43 by danger,44 by inevitable accident,45 


on whicli the courts will Interfere to 
relieve a party from performing his 
contract.—^Unlon Trust Co, of Ro¬ 
chester V. Boardman, 213 N.T.S. 277, 
216 App.Div. 73, affirmed 169 N.E. 
678, 246 N.Y. 627. 

Buie inappllcahle 

Where the law creates a duty or 
charge the text rule is inappllcahle. 
and if the party is unable to per¬ 
form without fault on his part he 
will be excused.—Lavigne v. La- 
vlgne, 176 A. 282, 87 N.R 223. 

40. Ind.—^Prather v. Latshaw, 122 
N.B. 721, 188 Ind. 204. 

La.—O'Leary v. Board of Port 
Com'rs, 91 So. 139, 142, 160 La. 649, 
quoting Corpus gotls. 

Miss.—^Piaggio v. Somerville, 80 So. 
342, 119 Miss. 6. 

Pa.—Bronstein v. First Nat Bank of 
Pittsburgh, 30 Pa.Dist 177. 

Wash.—J. D. Harms, Inc. v. Meade, 
67 P.2d 1062. 186 Wash. 287. 
W.Va.—^Virginian Export Coal Co. v. 
Rowland Land Co., 131 S.B. 263, 
100 W.Va. 569. 

13 C.J. p 636 note 17. 

•11. Ala.—Slaughter v, a t T. Cor¬ 
poration, 167 So. 463, 229 Ala. 411. 
denying certiorari 167 So. 462, 26 
AlaJ^pp. 234. 

lU.—Platt V. Fischer, 1 N.B.2d 786, 
285 niJLpp. 110. 

Mo.—Pratt V. Schrelber, 249 S.W. 

449, 213 MoA.pp. 268. 

Or.—Title & Trust Co. v. Durkhelmer 
Inv. Co., 63 P.2d 909, 165 Or. 427. 
Vt—Retail Merchants’ Business Ex¬ 
pansion Co. v, Randall, 168 A. 867, 
103 Vt 268. 

Wis.—Green v. Kaempf, 212 N.W. 
406, 192 WTls. 686—^Hall v. Wiscon¬ 
sin Life Ins. Co., 201 N.W. 732, 186 
Wis. 607. 

13 aj. p 636 note 17. 

To give lease 

Even though it was agreed that 
money loaned was to be repaid from 
rentals under a lease, failure of 
rentals because of borrower’s Ina¬ 
bility to give a lease did not relieve 
him of obligation to repay.-David v.' 
Robert Dollar Co., aC.A.Or., 2 F.2d 
803. 

To obtaLa money 

That person is unable to perform 
contract because of inability to ob¬ 
tain money, whether due to poverty, 
financial panic, or failure of third 
party on whom he relied for furnish¬ 
ing money, will not ordinarily excuse 
nonperformance of contract In ab¬ 
sence of contract provision in that 
regard.—^Maiionneaux v. Smith, La. 


App., 163 So. 206, rehearing denied 
164 So. 456. 

42. D.S.—^Megan v. Updike Grain 
Corporation, C.CA.Neb., 94 P.2d 
651—Jonesboro Compress Co. v. 
Mente & Co., C.CjLArk., 72 P.2d 
3, certiorari denied 55 S.Ct. 210, 
two cases, 293 U.S. 618, 79 L.Bd. 
707—Maryland Casualty Co. v. 
Board of Water Com’rs of City of 
Dunkirk, N.T., D.C.N.T.. 43 P.2d 
418, modified on other grounds, C. 
CLA, 66 P.2d 730, certiorari denied 
Maryland Casualty Co. v. Board of 
Water Com’rs of City of Dunkirk, 
64 S.CL 346, 290 U.S. 702, 78 L. 
Ed. 603. 

CaL—KJauber v. San Diego Street 
Car Co., 30 P. 555, 95 CaL 353. 

Ky.—Swiss Oil Corporation v. Rlggs- 
by, 67 S.W.2d 80. 252 Ky. 374. 
La.—Picard Const Co. v. Board of 
Com’rs of Caddo Levee Dlst, 109 
So. 816, 161 La. 1002—^Marlonneaux 
V. Smith, App.,>163 So. 206, rehear¬ 
ing denied 164 So. 456—^Hughes v. 
Grant Parish School Board, App., 
145 So. 794. 

Md.—Bas-Arr Knitting Mills v. 

Fischer, 108 A 91, 132 Md. L 
Mont—^Unlon Electric Co. v. Lovell 
Livestock Co., 64 P.2d 112, 101 
Mont 460. 

N.Y.—Town of North Hempstead v. 
Public Service Corporation of Long 
Island, 182 N.T.S. 964, 192 App. 
Div. 924. affirming 176 N.T.S. 621, 
107 MIsc. 19—Boret v. L. Vogel- 
steln & Co., 177 N.T.S. 402, 188 
App.Div. 606, affirmed 130 N.R 898, 
230 N.T, 673. 

Ohio.—Landon & Lancashire Indem¬ 
nity Co. of America v. Board of 
Com’rs of Columbiana County, 140 
N.E. 672, 107 Ohio St 61. 

OkL—Berry v. Wells, l4l P. 444, 43 
OkL 70. 

Pa.—^Lacoe v. Lehigh Valley Coal Co., 
139 A 140, 290 Pa 496—^Bronstein 
V. First Nat Bank of Pittsburgh, 
80 PaDlst 177—McCarter Iron 
Works V. Tuengling & Son, 6 
Schuylkill Reg. 847. 

Tex.—Powell v. State, Clv.App., 118 
S.W.2d 960. 

Wash.—J. D. Harms, Inc., v. Meade, 
67 P.2d 1062, 186 Wash. 287. 

13 aj. p 636 note 19. 

Oonpled with great loss 
“Difficulty or even Improbability of 
accomplishment without great finan¬ 
cial loss will not release an obligor." 
—Standard Oil Co. of New York v. 
Central Dredging Co., 233 N.T.S. 279, 
225 App.Div. 407, affirmed i70 NJL 
187, 252 N.T. 645. 
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Ihsapaxable diffionltles 

Even though difficulties of per¬ 
formance of express written contract 
to reconstruct and complete machine, 
so that it would automatically per¬ 
form specified work, were insupera¬ 
ble, courts cannot relieve promisor 
from its absolute bargain, and it 
must perform contract or fail in Its 
action thereon.—Beacon Tool & Ma¬ 
chine Co. V. National Products Mfg. 
Co., 147 N.R 672, 252 Mass. 88. 
Beqjalring performance In different 
area 

Contractor, agreeing to fill in des¬ 
ignated low areas, was not excused 
for falling to dump on designated 
areas by engineer’s choice to dump 
on waste land.—Shields v. Greater 
Cape May. Ina, 146 A. 917. 104 N.J. 
Eq. 487, affirming 141 A. 459, 6 N.J. 
Misa 362. 

Variation from estimate 
One contracting to furnish all la¬ 
bor or material required for a given 
purpose is not relieved of the obli¬ 
gation of his contract because the 
amount exceeds or falls short of the 
estimate.—Schneider v. City of Ann 
Arbor, 182 N.W. 110, 195 Mich. 699. 

43. U.S.—^Megaju v. Updike Grain 
Corporation, C.C.ANeb., 94 F.2d 
651—Farmers’ Fertiliser Co. v. Lil¬ 
lie, CCA-Ohio, 18 F.2d 197, 62 A- 
L.R 552—Wickham & Burton Coal 
Co. v. Minnesota Coal Co., C.C.A. 
m., 7 F.2d 873. 

Ky.—^Laurence E. Tierney Ijand Co. 
V. Klngston-Pocahontas Coal Co., 
43 S.W.2d 617, 241 Ky. 101. 

Ohio.—Landon & Iiancashlre Indem¬ 
nity Co. of America v. Board of 
Com'rs of Columbiana County, 140 
N.B. 672, 107 Ohio St 6L 
Pa.—Borough of Swarthmore v. Phil¬ 
adelphia Rapid Transit Co., 124 A. 
343, 280 Pa. 79, 88 A.L.R 128— 
Bronstein v. First Nat Bank of 
Pittsburgh, 80 Pa.Dist 177. 

IS C.J. p 637 note 20. 

44. Miss.—^Piagglo v. Somerville 80 
So. 342, 119 Miss. 6. 

18 C.J. p 637 note 21. 

SSleotioii of dancing parfeasr 
A director’s selection of a danc¬ 
ing partner for a girl which would 
subject her to unusual and extraor¬ 
dinary risk of physical injury was 
held to excuse nonperformance on 
her part—Makletzova v. Dlaghlleffi, 
116 N.E. 231, 227 Mass. 100. 

46. N.T.—Buffalo, etc., Land Co. v. 
Bellevue Land, etc., Co., 69 N.EL 
6, 166 N.T. 247, 61 L.R.A 961, af- 
, llmUng 63 N.T.S. 17, 32 Aj>pJDlv. 



C0NTBACT8 


17 C.J.S. 


§ 459 


by the breaking of machinery,^® by strikes,by 
sickness, ^8 ty failure of a party to avail himself of 
the benefits to be had under the contract,^ ^ by 
weather conditions,®® by financial stringency,or 
by stagnation of business.®2 Neither is perform¬ 


ance excused by the fact that the contract turns 
out to be hard and improvident,®® unprofitable or 
impracticable,®^ ill advised,®® or even foolish,®® or 
less profitable,®'^ or unexpectedly burdensome.®® 
Likewise, the party from whom the performance 


529. feversing 47 N.T.S. 721, *1 
Misc. 679. 

IS C.J. p 637 note 22. 

401 U.S.—Porto Rico Sugar Co. v. 
Lorenzo, Porto Rico, 32 S.Ct 133. 
222 U.S. 481, 56 L-Ed. 277. 

HI.—Summera v. Hibbard, 38 N.R 
899, 152 Ill. 102, 46 Am.S.R. 872. 

47. U.S.—Peabody v. U. S., 46 Ct. 
Cl. 632. 

N.J.—Schaefer v. Brunswick Laun¬ 
dry, 183 A- 175, 116 N.J.Law 268. 
4a Idaho.—^Foster v. Warner, .249 
P. 771, 42 Idaho 729. 

13 C.J. p 637 note 25. 

49. La.—^Federal Sign System (Elec¬ 
tric) V. Leopold, 120 So.' 898. 10 
LaApp. 709, 

50, Pa—Gross v. Exeter Mach. 
Works, 121 A, 195, 277 Pa 368. 

13 aj. p 637 note 26. 

Severe weather 

One undertaking to perform a con¬ 
tract during winter months In the 
northern country cannot be excused 
because of general severity of the 
weather-—Gross v. Exeter Mach. 
Works, supra 

61. La—^Marlonneaux V. Smith, 

App., 163 So. 206, rehearing denied 
164 So. 466. 

Tex.—^Levy Plumbing Co. v. Stand¬ 
ard Sanitary Mfg, Co., Chv.App., 68 
S.W.2d 278, 274, error refused. 

18 C.J. p 687 note 27. 

“Hard times, panic, depression or 
other named financial stringencies 
are not recognized by law as a 
ground to Impair or abrogate rights 
Imposed by a contract, or to au¬ 
thorize the courts to declare a mora¬ 
torium by Judicial decisions.”—^Levy 
Plumbing Co. v. Standard Sanitary 
Mfg. Co., supra. 

Closing of hanks 

Inability to secure money to per¬ 
form a contract because of a great 
national calamity resulting In the 
closing of hanks by the president and 
the governor of the state, whereby 
all securities for loans were thus 
made unavailable, was held not to 
excuse performanca—Levy Plumbing 
Co. V. Standard Sanitary Mfg. Co^ 
supra. 

For legislature, not courts 
"We concede, under the existence 
of some character of an emergency, 
the Legislature of the state may en¬ 
act a law to postpone or delay, for 
a limited period of time, the proce¬ 
dure for the enforcement of the 
terms of a contract, hut the determi¬ 
nation of such emergency rests prl- 
marily with the Legislature.”—-Levy 


Plumbing Co. v. Standard Sanitary 
Mfg. Co., supra. 

Economio disaster 
Economic disaster consequent on 
enforcement of contracts may pre¬ 
vent their enforcement if enforce¬ 
ment may legally be avoided, as in 
the case where enforcement of gold- 
clause provision In contracts would, 
during an economic depression, 
threaten the country with bankrupt¬ 
cy.—In re Missouri Pac. R. Co., D.C. 
Mo., 7 F.Supp. 1, certiorari granted 
U. S- V. Bankers' Trust (3o., 56 S.CL 
145, two cases, 293 U.S. 648, 79 L. 
Ed. 652, affirmed 65 S.Ct. 407. 294 U. 
S. 240, 79 L.Ed. 886, 95 A.L.R. 1352. 

52. Pa.—Anspach v. Bast, 52 Pa. 366. 

53. U.S.—Nu-Qrape Bottling Co. v. 
Comatl, aCJLTenn., 40 F.2d 187. 

Fla.—Gabel v. Simmons, 129 So. 777, 
100 Fla. 526. 

Kan.—City of Topeka v. Industrial 
Gas Co., 11 P.2d 1034. 1086, 135 
Kan. 646, citing Corpus Juris. 

La.—^Englemann v. Auderer, 121 So. 

194, 10 LaApp. 136. 

Mass.—Crlmmlna & Peirce Co, v. Kid¬ 
der Peabody Acceptance Corpora¬ 
tion, 185 N.E. 383, 282 Masa 867, 
88 A.L.R. 1122. 

Miss.—Fiagglo v. Somerville, 80 So. 
342, 119 Misa 6. 

Mont—^Unlon Central Life Ins. Co. 
V. Audet, 21 P,2d 63, 94 Mont 79. 
92 A.L.R. 671—Cove Irr. Diet. v. 
Yellowstone Ditch Co., 8 P.2d 280, 
90 Mont 328. 

N.Y.—City of BufCalo v. International 
Ry. Co., 239 N.T.a 118, 136 Mlsc. 
497. 

N.a—Forbes v, Drexel Knitting Mill 
Co., 141 S.B. 362, 196 N.C. 61. 
Pa—^Moore v. Whltty, 149 A, 93, 299 
Pa 58—Corona Coal & Coke Co. v. 
Dickinson, 104 A. 741, 261 Pa 589. 
13 aj. p 637 note 29. 

Here iMOUvenleaoe, although 
working a hardship In a particular 
casa does not excuse performance 
of an absolute and unqualified under¬ 
taking to do a thizxg which Is possi¬ 
ble and lawful.—Commercial (3oal 
Mining Co. v. Big Bend Coal Mining 
Co., 141 A, 733. 293 Pa 39—Sentry 
Safety Control Corporation v. Jay- 
hee Amusement Co., 169 A. 419, 111 
PaSuper. 318. 

54. Mich.—Chase v. Clinton County, 
217 N.W. 566, 241 Mich. 478. 

Mont—Estabrook v. Sonstelie, 284 F. 
147, 86 Mont 436. 

N.Y.—City of New York v. Interbor¬ 
ough Rapid Transit Co., 240 N.Y.S. 
816, 136 Mlsc. 569. affirmed 249 
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N.Y.S. 243, 232 App.DIv. 233, af¬ 
firmed 177 N.E. 296, 267 N.Y. 20. 
Or.—Learned v. Holbrook, 170 P. 630, 
87 Or. 676, affirmed 171 P. 222, 87 
Or. 676. 

Utah.—Allen v. Blsslnger & C!o., 219 
P. 639, 62 Utah 226, 31 A.L.R. 876. 
55. U.S.—Puget Sound Power & 
Light Co. V. City of Seattle, C.C. 
A.Wasb:, 29 F.2d 264. 

Fla—Duvall v. Walton, 144 So. 318, 
107 Fla 60—Clay v. Glrdner, 138 
So. 490, 103 Fla 136. 

Ill.—Green v. Ashland Sixty-third 
State Bank, 178 N.E. 468, 346 HI. 
174. 

Iowa—Carson v. Mlkel, 216 N.W. 60, 
206 Iowa 657. 

Ky.—Goodin v. Turner, 800 S.W. 327, 
222 Ky. 132. 

Mont—U. S. Building & Loan Ass’n 
V. Stevens, 17 P.2d 62, 93 Mont 11. 
N.Y.—Raner v. Goldberg, 165 N.H 
733, 244 N.Y. 488, reversing 213 N. 
Y.S. 345, 216 App.DIv. 355, revers¬ 
ing 209 N.Y.a 760, 126 Mlsc. 329— 
Rldgway v. (Jockbum, 296 N.Y.S. 
986, 163 Mlsa 511. 

Tex.—Wlnnlngham v. Dyo, Com.App., 
48 S.W.2d 600, reversing Dyo v. 
Wlnnlngham, Clv.App., 30 S.W.2d 
381 and 31 S.W.2d 1098. 

5A HL—Stlpanowlch Vh Sleeth, 181 
N.E. 632, 349 III 98. 

Ky.—Inter-Southem Life Ina CJo. v. 
Stephenson, 66 S.W.2d 332, 246 Ely. 
694. 

Masa—Chamberlain & Burnham v. 

Cohn, 168 N.E. 846, 261 Masa 322. 
13 C.J. p 637 note SO. 

57. Ala—Marx v. Locomotive, eta, 
Worka 50 So. 136, 162 Ala. 296, 
136 Am.S.R. 24. 

13 C.J. p 687 note 31. 

6S. Pla—State v. Lehman, 131 Sa 
633, 100 Fla 1318. 

Ky.—Swiss Oil Corporation v. Rlggs- 
by. 67 S.W.2d 80. 262 Ky. 374. 
Mont—Union Electric Co. v. Lovell 
Livestock Co., 64 P.2d 112, 101 
Mont 460. 

Utah.—Allen v. Blsslnger & C!o., 219 
P. 639, 62 Utah 226, 31 A.L.R. 376. 
Wls.—Sheffield-Klng Milling Co. v. 

Jacobs, 176 N.W. 796, 170 Wla 389. 
13 CJ. p 637 note 82. 

Arallng 

Under contract providing that sub¬ 
contractor would furnish sufficient 
trucks and do all hauling from con¬ 
tractor's excavation^ subcontractor 
was obligated to do hauling, notwith¬ 
standing that during periods of wet 
weather hauling could not be done 
except with caterpillar trucks which 
subcontractor did not hava—J. D. 
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is due cannot assert that performance would be 
of no benefit to the other party.59 

Among other matters which have been held not 
to excuse performance are: Legal adviceun¬ 
founded claims of the adverse party the unlaw¬ 
ful conduct or interference of a third person 
the promise of a third person to pay the compen¬ 
sation due the party under the contract the de¬ 
falcation of an agent failure to determine meas¬ 
ure of work actually performed;®® possible in¬ 
fringement of patents;®® profane language on the 
part of the adverse party ;®7 recalcitrance of the 
party’s wife;®® ignorance of conditions;®® belief 
that the other party will be unable to perform;"'® 
failure of adverse party to perform independent 
contract performance by copromisor of inde¬ 
pendent contract with same promisee and the 
default of a third person.^® 

Act of party himself. The promisor's breach of 
an unconditional contract cannot be excused by any 
act of his own or of those in privity with him which 
prevents performance or renders it impossible.^^ 


Exercise of ordinary care and good faith. It is 
not sufficient that the party shall have exercised 
ordinary care to perform, but nevertheless failed^® 
So, the fact that a party has acted in good faith and 
exercised due diligence will not excuse delay.^® 
The absence of bad faith, in failure to perform, 
may, however, be a material factor in determining 
whether nonperformance by the opposite party is 
excused.^"^ 

Where a contract is made with a corporation, the 
disgraceful and criminal act of the person whose 
name the corporation bears is not an excuse for a 
refusal on the part of the person contracting to per¬ 
form.^® 

Building and construction contracts. In accord¬ 
ance with general rules governing other types of 
contracts, considered in previous paragraphs of this 
section, by the strict common-law rule, a builder 
who' has improvidently assumed an absolute liabili¬ 
ty when he might have undertaken a qualified one 
only, is not excused from performing his engage¬ 
ment,"^® unless he is prevented from doing so by 


Harms. Inc., v. Meade, 67 F.2d 1062, 
186 Wash. 287. 

59. N.C.—Bdgerton v. Taylor, 116 S. 
B. 166, 159, 184 N.C. 671. citing 
CoTpns Juris. 

18 C.J. p 637 note 88. 

Vhat other party dionld have 
known better than to enter the con¬ 
tract in question cannot be asserted 
as an excuse for nonperformance.— 
Miller V. John Repp Ice & Cold Stor¬ 
age Co., 148 A. 641, 106 N.J.Iiaw 214. 
Where perfoimanoe mlnoiui 
“The trend is toward treating ques¬ 
tions of subsequent impossibility of 
performance of a contract as the av¬ 
erage man would treat them, and in 
cases in which performance ie possi¬ 
ble only at an expense which is rui¬ 
nous to one party and of little or no 
value to the other, the parties should 
not be forced into such economic 
waste under penalty of an action to 
recover damages.”—Swiss Oil Corpo¬ 
ration v. Rlggsby, 67 S.W.3d SO, 83, 
262 Ky. 374. 

ea Mass.—Eenerson v. Henry, 101 
Mass. 152. 

n. N.T.—Puldner v. Trleh, 127 N. 
Y.S. 880. 

13 C.J. p 637 note 85. 

69l W.Va.—Roberts v. American 
Column, etc., Co., 85 S.B. 635, 76 
W.Va. 290. 

13 aj. p 637 note 88. 

63. DeL—Knowles v. Massey, 81 A. 
470. 

64. Ey.—Citizens’ Trust, etc., Co. v. 
Peebles Pav. Brick Co., 192 S.W. 
508, 174 Ey. 439. 


65. JT-J.—S. S. Thompson & Co. v. 

Straub. 157 A. 398, 9 N.J.Mlsc. 1831. 
Soil deposited on land 
That soil deposited on land was 
not measured nor report of amount 
made as contract provided did not 
excuse the landowner’s nonperform¬ 
ance of his obligation to pay for the 
soil—S. S. Thompson & Co. v. Straub, 
supra. 

68. U.S.—H. W. Bliss Co. v. Buffalo 
Tin Can Co., N.Y., 131 P. 61, 66 
CCA. 289, certiorari denied 26 S. 
Ct 788, 196 n.S. 630, 49 L.Ed. 362. 

67. Iowa.—Thompson v. Brown, 76 
N.W. 819, 106 Iowa 367. 

€8. Neb.—^Prenzer v. Dufrene, 78 S. 
W. 719, 68 Neb. 432. 

69. Ind.—Thlebaud v. Vevay First 
Nat Bank, 42 Ind. 212. 

TDl Mo.—Goonan v. Cape Girardeau, 
129 S.W. 746, 149 Mo-App. 609. 
N.M.—Gooch V. Coleman, 169 P. 946, 
22 N.M. 46. 

13 C.J. p 637 note 43. 

71. Mich.—Ebling v. Ebling, 142 N. 

W. 1066, 176 Mich. 602. 

Uoviiig bnllding 

Where a state highway eommls- 
Blon agreed to move owners’ build¬ 
ings from right of way, defense that 
Injury to a building by negligence 
in moving it was due to the act of an 
Independent contractor who actually 
did the work was not available In 
owners’ action for damages.—Dunn 
V. Louisiana Highway Commission. 
148 So. 381, 176 La. 484. 

Payment of rent 

Breach of Independent covenant to 
pay Installment of contract price 
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would not excuse him from complete 
performance.—Magllaro v. Modem 
Homes. 178 A. 733, 116 N.J.Law 161. 

72. Ky.—^American Wholesale Cor¬ 
poration V. P. & S. Oil & Gas Co., 
46 S.W.2d 498, 242 Ey. 366. 

73. Tex.—Gulf Refining Co. v. Pag- 
ach, CIv.App., 146 S.W. 719. 

18 C.J. p 637 note 46. 

74. Mo.—Buchanan v. Louisiana 
Purchase Exposition Co., 149 B.W. 
26. 245 Mo. 337. 

OkL—Panther v. McKnlght, 266 P. 
916, 126 Okl 134. 

76. Wla.—WUlette v. Rhinelander 
Paper Co., 180 N.W. 863, 145 Wis. 
537. 

7a W.Va.—Wheeling Mold, etc., Co. 
y, Wheeling Steel, etc.. 61 S. 
B. 129, 68 W.Va. 62. 

77. W.Va.—^Lutz v. Currence, 112 
S.BL 606. 608, 91 W.Va, 226. 

Independent ox immaterial condition 
“The failure upon the part of one 
party to an executory contract to 
perform an independent or Immate¬ 
rial condition or covenant thereof 
will not excuse performance upon the 
'part of the other party, and par¬ 
ticularly Is this true where the ftil- 
ure to perform is not the result of 
any bad faith.”—^Lutz v. Currence, 
supra. 

7a Mass.—Jewett Pub, Co. v. But¬ 
ler, 34 N.B. 1087, 169 Maas. 617. 
7a Wash—White v. Mitchell, 313 
P, 10, 123 Wash. 630. 

9 C.J. p 802 note 27. 

Slieotioaa by foreman 
Directions by the builder’s foreman 
In charge of construction was no 
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reason of performance becoming impossible by a 
change in the law, see infra § 467, by the destruc¬ 
tion of the specific thing which is essential to the 
performance of the contract, see infra § 466, or by 
the nonexistence of conditions essential to perform¬ 
ance.®® No hardship, no unforeseen hindrance, no 
difficulty will excuse him from doing what he has 
expressly agreed to do.®i Thus, a contractor is not 
excused from performing, according to the terms 
of the contract, because of defective or mistaken 
plans,®® of failure to agree on plans and specifica-. 
tions at the outset,®® of mere difficulty in perform¬ 
ing,®^ or of unusual or unexpected expense;®® or 
because of his inability to perform, not due to any 
wrongful act or omission of the owner;®® or be¬ 


cause the contract would not be profitable to the 
owner,®'^ or would be useless under the existing con¬ 
ditions;®® nor is he excused because of latent de¬ 
fects in the soil conditions,®® unless the testing of 
the soil is exclusively within control’ of the owner 
or architect.®® So, also, the mere fact that after the 
builder has failed to perform his contract the own¬ 
er notifies him that he will himself complete it does 
not show that the contractor was justified b his 
failure to perform.®^ The fact that the builder has 
employed a competent person under him, and the 
person the owner expected him to employ, does not 
excuse nonperformance.®® A contractor’s mistake 
in supposing that no license was required to work 
where he desired to is no excuse for his failure to 


excuse for plasterer, having a sub¬ 
contract, failing to do work accord¬ 
ing to subcontract—Bomeman v. 
Schilt, 220 N.W. 471, 53 S.D. 158. 

irotloe 

Where, under a contract to share 
profits of a building contract one 
was required to superintend the brick 
work, and he knew when such work 
was ready for performance, his non¬ 
performance could not be justified, 
because he was not notified by oth¬ 
er parties to the contract to per¬ 
form.—^Francis, v. Hoard, 227 P. It 
130 Wash. 348. 

unauthorized demand by aroUtect 

That architect's demand for remov¬ 
al of defective concrete was coupled 
with unauthorized demand that re¬ 
moval be at contractors’ expense was 
held not to excuse contractors' non¬ 
performance.—Monson V. Fischer, 6 
P.2d 628, 118 Cal.App. 503. 

Extra work 

If the extra work caused by con¬ 
tractor's negligence in permitting a 
flood to destroy a bulkhead, which 
was to be used in constructing a 
dam. would be considered extra work, 
where the specifications of the con¬ 
tract fixed a price for such work 
at unit prices, the contractor was 
not Justified in failing to complete, 
because the owner failed to enter 
Into a stipulation to pay for such 
extra work.—American Surety Co. of 
New York v, Gonzales Water Power 
Co., Tex.Civ.App., 211 S.W. 251, er¬ 
ror refused. 

Befosal to assume aooeptauoe 

A refusal by the owner and the 
architect to assure the contractor in 
advance that his work would he ac¬ 
cepted Is no excuse for a failure to 
perform.—Norman v. Hall, 136 P. 
720, 28 CaLApp. 25—9 QJ. p 805 note 

65a. 

mnds held to pay oontraotozs 

One holding money to pay con¬ 
tractors, cannot, after promising pay¬ 
ment to one furnishing fixtures, avoid 
liability by using- fund to satisfy 


other contractors* claims.—White 

Door Bed Co. v. U. S. Mortgage & 
Title Guaranty Co. of New Jersey, 
146 A. 216, 106 NJ.Law 872. 
sa N.T.—^Klnzer Constr. Co. v. 

State, 126 N.T.S. 46. 

9 C.J. p 803 note 80. 

81. Mich.—Falk V. Nltz, 189 N.W. 

921, 219-Mich. 650. 

Pa—Cramp & Co. v. Central Realty 
Corporation of Philadelphia,* 110 
A. 768, 268 Pa 14. 

Tex.—^American Surety Co. of New 
York V. Gonzales Water Power Co., 
Clv.App., 211 S.W. 251, error re¬ 
fused. 

9 C.J. p 803 hote 81. 

Delay caused by another contractor 
That general contractor was some¬ 
what delayed In construction of 
bulldlhg by failure of steel contrac¬ 
tor to begin or finish his o-Wn work, 
as was contemplated by all parties, 
did not In Itself justify abandon¬ 
ment of contract by general contrac¬ 
tor, where his contract was not de¬ 
pendent on steel contract and had 
been entered Into before owners bad 
made contract with steel contractor. 
—^Kinney v. Massachusetts Bonding 
& Ins. Co., 176 N.Y.S. 898. 

UndfreBtlmate of cost by the build¬ 
er -will not excuse his nonperfoim- 
ance of a contract according to its 
terms.—Falk v. Nltz, 189 N.W. 921. 
219 Mich. 6b0. 

SI. Mass.—N. J. Magnan Co. v. Ful¬ 
ler, 111 N.B. 399, 222 Masa 680. 

9 C.J. p 803 note 32. 

83. Mlnm-^Mlnneapolls League of 
Catholic Women v. Schafhausen, 
202 N.W. 706, 162 Minn. 166. 

84b Cal.—Carlson v. Sheehan, 109 P. 
29, 167 CaL 692. 

MlclL—Falk V. Nib^ 189 N.W. 921, 
219 Mich. 660. 

Unantlolpatsd wozk regnized 

Subcontractor, agreeing to build 
room of specified dimensions wajs 
not excused from performing con¬ 
tract by proof that work not con¬ 
templated was necessary to make 
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rooms of such siza—Valder v. Berg, 
260 P. 240, 122 Or. 661. 

Dam oonstnictlon. contract 
Cal.—Snow Mountain Water & Pow¬ 
er Co. V. Eraner, 216 P. 689, 191 
Cal. 812. 

85. Tex,—^American Surety Co. of 
New York v. Gonzales Water Pow¬ 
er Co., Civ.App.. 211 S.W. 261, error 
refused. 

9 C.J. p 808 note 84. 

88. Tex.—^American Surety Co. of 
New York v. Gonzales Water Pow¬ 
er Co., supra. 

9 C.J. p 803 note 86. 

Default of one’s own agent 
Where a subcontractor in turn sub¬ 
let the manufacture of some of the 
materials which were to be installed 
in a building, such subcontractor 
cannot excuse his own nonperform¬ 
ance by reason of default of his 
chosen agency.—Berger Mfg. Co. v. 
Huggins, Mo., 242 F. 863. IBB aaA 
411. 

87. Ky.—Chapman v. Clements, 66 
S.W. 646. 

8& Pa—Morgan v. Gamble, 79 A. 

410, 230 Fa 165. 

9 C.J. P 803 note 37. 

89. Wash.—White v. Mitchell, 213 
P. 10, 123 Wash. 680. 

9 C.J. p 803 note 88. 
fk>ft SOU 

Wash.—White v. Mitchell, supra 

Quicksand 

La—Jung V. Gwin, 139 So. 774, 174 
I*. Ill, certiorari denied Gwln v. 
Jung, 52 S.Ct 644, 286 U.S. 661^ 
76 L.Ed. 1294. 

90. Pa—^Miller, etc., Co. v. Homeo¬ 
pathic, etc., Hospital, 90 A. 894^ 
243 Pa 502. 

9 C.J. p 803 note 39. 

91. N.Y.—Norton v. IT. S. Wood Pre¬ 
serving Co., 85 N.Y.S. 886, 89 App. 
Dlv. 287—Beecher v. Schuhack, 37 
N.Y.S. 325, 1 App.Dlv. 369, affirm¬ 
ed 63 N.B. 1128, 158 N.Y. 687, 

98. Conn.—Blakeslee v. Holt, 4% 
Conn. 226. 
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perform.^® A claim for liquidated damages made 
by the o\vner for a delay in construction, but not 
allowed by the court, is no excuse for nonperform¬ 
ance on the part of the builder.^^ One agreeing to 
furnish material for the construction of a building 
cannot excuse his own nonperformance of contract 
by letting out his work, or selling material to be 
used therein, to a subcontractor.95 

In the absence of express stipulations specifying 
matters which shall excuse performance by the own¬ 
er, he is not excused.^® Thus, he is not excused by 
conditions or contingencies which merely render 
performance more difficult than he expected.^^ The 
happening of unforeseen and unexpected contingen¬ 
cies rendering performance of the contract impos¬ 
sible may, however, excuse the owner from nonper¬ 
formance on his part, where such a condition may 
be implied as a part of the contract^* 

§ 460. Stipulations in Contract 

Only contingencies expressly provided for are covered 
by stipulations in a contract specifying when performance 
shall be excused. 


A provision in a contract that performance shall 
be excused in the event of certain contingencies 
cannot be extended to cover contingencies not spe¬ 
cifically provided for.99 So, where a contract con¬ 
tains a general stipulation providing for exemptions 
from liability, followed by an enumeration of spe¬ 
cific causes, the rule of ejusdem generis will be ap- 
plied.i A provision for the extension of time for 
performance, in case there are reciprocal obliga¬ 
tions, inures to the benefit of both parties.^ 

§ 461. Impossibility of Performance General- 

ly 

The effect of Impossibility of performance on the 
rights of the parties depends on whether the Impossibility 
Is in the nature of the thing to be performed, or in the 
absence of Inherent Impossibility, Is one In fact. 

In considering the effect of impossibility of per¬ 
formance on the rights of the parties, it is neces¬ 
sary to keep in mind the distinction between; (1) 
Natural impossibility, preventing performance from 
the nature of the thing; and (2) impossibility in 
fact, in the absence of inherent impossibility in the 
nature of the thing stipulated to be performed.* 


93. Mass.—McDonough v.> Alxny, lOK 
N.E. 1012, 218 Maas. 409. 

94 . Mo.—Baerveldt Constr. Co. v. 
Bagley, 132 S.W. 688, 231 Mo. 1S7. 

95. XJ.S.—Blue Diamond Co. v. 
Charles M. Allen &. Son, C.CA. 
Ala^ 66 F.2d 1, certiorari denied 
63 S.Ct 17, 287 U.S. 616, 77 L.Ed. 
634. 

Mortar 

Nonperformance of a contract to 
famish and pay for mortar was not 
excused by letting of masonry sub¬ 
contract or sale of mortar to sub¬ 
contractor.—^Blue Diamond Co. v. 
Charles M. Allen & Son, supra. 
Credltliig Jobber with sale 
Company delivering mortar at 
building under construction was not 
relieved from liability for breach of 
contract to furnish mortar specified, 
by crediting Jobber with sale.—^Blue 
Diamond Co. v. Charles M. Allen & 
Son, supra. 

98. N.J.—Schaefer v. Brunswick 
liaundry, 183 A. 176, 116 N.J.Law 
268. 

Xadebtedriess to laborers and mate- 

'Where laborers and materialmen 
could not assert lien, defendant was 
not Justified In withholding part of 
consideration for repairing building 
because contractor was indebted to 
laborers and materialmen.—-Wingl- 
11a V. Ashman, 217 N.W. 909. 24d 
Mich. 634. 

97. N.J.—Schaefer v. Brunswick 


Laundry, 183 A. 176, 116 NJ.Law 
268. 

9 C.J. p 804 note 46. 

Bxtstenoe of strike of builder’s em¬ 
ployees did not excuse the owner.— 
Schaefer v, Brunswick Laun&y, su¬ 
pra. 

881 . N.T.—KInzer Constr. Ca v. 

State, 126 N.Y.S. 46. 

9 OJ. p 808 note 44. 

99 , Kan.—City of Topeka v. Indus¬ 
trial Gas Co., 11 P.2d 1034, 1037, 
186 Ean. 646, citing Corpus Juris, 
and certiorari denied National 
Surety Co, v. City of Topeka, 68 S. 
Ct 121, 287 U.S. 658, 77 LJBId. 568. 
13 C.J. p 638 note 62. 

Time for performance 
The Intention of the parties tliat 
the contract might be performed 
even after a lapse of reasonable time 
must clearly appear before an un¬ 
reasonable delay in performance 
shall be regarded as excusing per¬ 
formance.—Black & Tates v. Negros- 
Fhllipplne Lumber Co., 231 P. 398, 82 
Wyo. 248, 37 A.L.IL 1487. 
Olroumstauces beyond control 
(1) ‘’Circumstances beyond the 
control" of a party as an excuse for 
nonperformance refers to surround¬ 
ing circumstances under which the 
contract Is executed.—^Pleutl v. Ap- 
pledom, 260 P. 601, 86 CaLApp. 209. 

<2) Under a clause excusing non¬ 
performance for circumstances be¬ 
yond the promisor's control does not 
excuse nonperformance where the 
other party offers to remove the ob¬ 
stacle to performance and to tacill- 
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itate the same.—^Ladd Lime & Stone 
Co. V. MacDougald Const Co., 124 S. 
K 661, 32 Ga.App. 709. 

(8) A clause in a contract provid¬ 
ing "contingencies beyond your con¬ 
trol, fire, strikes, accidents to your 
works, or to your stock or change in 
the tariff will allow you to cancel 
this contract" was held to excuse 
performance in case of Impossibility 
arising frijm the European war.— 
Thaddeus Davids Co. v. Hoffmanla 
Roche Chemical Works, 160 N.T.S. 
973, 97 Mlso. 38. 

1. U.S.—Carnegie Steel Co. v. U, S., 
36 act 342, 240 U.S. 166, 60 L.Ed. 
676. 

Wyo.—Western Alfalfa Milling Ca 
V. Worthington, 228 P. 218. 220, 
31 Wyo. 82, citing Corpus Juris. 

13 C.J. p 638 note 63. 

SL Cat—Jackson v. Beers, 14 Cal 
189. 

18 CU. p 688 note 64. 

a Kan.—City of Topeka v. Indus- 
• trial Gan Co., 11 P.2d 1034, 1087, 
135 Kan. 646, citing Corpus Juris, 
and certiorari denied National 
Surety Co. v. City of Topeka, 63 
S.Ct 121, 287 UJ3. 668, 77 luEd. 
668. 

Or.—^Elmira Lumber Ca v. Owen. 188 
P. 416, 96 Or. 127. 

18 aJ. p 638 note 67. 

Condition Impossible of perfomuuLoe 
"Where a condition Is Impossible 
of performance, it would he unfair 
to attempt to exact its perform¬ 
ance.’’—Bellom V. Schindler, 224 M 
y.S. 429, 430. ISO Misa 508. 
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The first class of impossibility goes to the consid¬ 
eration and renders the contract void, see supra § 
98. It is with the second class of impossibility that 
we have to do here, see infra §§ 462, 463. 

§ 462. Impossibility Existing at Time of Con¬ 
tract 

Whether nonperformance shall be excused for Im¬ 
possibility existing at the time the contract was entered 
Into depends on knowledge of such Impossibility by the 
parties. 

Where the impossibility is known to both of the 
parties at the time of making the agreement, there 
can be no intention of performii^ it on the one 
side, and no expectation of its being performed on 
the other, and therefore one of the essentials of a 
valid promise, namely, a legal consideration, is 
wanting.* 

Where parties make an agreement and are ignor¬ 
ant at the time that performance of the contract is 
impossible, there is no contract, if it appears on the 
construction of the agreement that it was intended 
to be conditional on the supposed possibility of per¬ 
formance. There is a mistake here which renders 
the agreement void. If, however, there was an ab¬ 
solutely unconditional contract not showing any in¬ 
tention that the possibility of performance was an 
implied condition, here the parties are bound, not¬ 
withstanding the performance was impossible at the 
time.® 


Where the impossibility is known to the promisor 
at the time of making his promise, but not to the 
promisee, he must be taken to have intended to 
make himself absolutely liable.® Thus a covenant 
to pay a sum of money, “when I collect money due 
on a bond, upon which suit is now pending,” is 
broken if there is no such bond or suit pending.^ 
So where a subsequent impossibility of performance 
might have been foreseen by the promisor, and he 
chooses to bind himself absolutely, he is not ex¬ 
cused.® If the impossibility of performance was 
known to the promisee, but not to the promisor, it 
could not be accepted by the promisee with the un¬ 
derstanding or expectation that it would be carried 
out, and therefore would not be binding.® 

§ 463. Subsequent Impossibility 

a. In general 

b. Event not reasonably within contem¬ 

plation 

c. Implied condition of contract 

d. Act of God occasioning 

e. Alternative promises 

a. In General 

Ordinarily, Impossibility arising subsequent to the 
making of a contract does not excuse nonpert'ormance 
thereof. 

Where performance becomes impossible subse¬ 
quent to the contract, the general rule is that the 
promis'or is not therefore discharged and this is 


OompensatioxL for part perfonnaaoe 

Impossibility . of performance af¬ 
fords no grounds for the recovery of 
more than should otherwise be re¬ 
covered for part performance, what¬ 
ever may be the effect of such im¬ 
possibility as an excuse for nonper¬ 
formance, since one ought not to be 
permitted to profit from such Impos¬ 
sibility.—Potts V. Mathleson Alkali 
Works, 181 S.EL 621, 166 Va. 196. 
Dootrlns of ftrnstratloa 

The commonly called "doctrine of 
frustration" of contract due to Im¬ 
possibility of performance has Its 
origin In equitable principles. The 
soundness of a defense based on such 
doctrine may be tested by consider¬ 
ing whether, If law and equity were 
administered In wholly separate 
courts, a chancellor, by reason of 
what happened, would have enjoined 
as unjust the enforcement of a Judg¬ 
ment secured at law under the let¬ 
ter of the contract—Murphy v. 
North American COh D.C.N.Y., 24 F. 
Supp. 471. 

Impossib'Iity must coaudst In the 
nature of the thing to be done and 
not in jthe Inability of the party to 
do it—City of Montpelier v. Nation¬ 
al Surety Co., 122 A. 484. 487, 97 Vt, 


111, 88 A.L.R. 489, citing Oorpu Fn. 
rls. 

Bemovnl of obstacle 
The parties have a right to make 
a contract to be performed after cer¬ 
tain obstacles, rendering perform¬ 
ance impossible, have been removed. 
—Black & Tates v. Negros-Phllip- 
plne Lumber Co., 281 P. 898, 82 Wyo. 
248, 87 A.L.R. 1487. 

4 Ky.—Runyon v. Culver, 181 S.W. 
640. 168 Ey. 46. 61. L.RJL1916F 8. 

6 . Ky,—^Runyon ▼. Culver, supra. 

S, Iowa.—Salinger v. General Ex¬ 
change Ins. Corporation, 250 N.W. 
18, 217 Iowa 660. 

Tex,—Embry v. Lewis, CivApp., 19 
S.W.2d 87, 88, citing Ooipns juris, 
Va—^Kiser v. Amalgamated Clothing 
Workers of America, 194 SJB. 727. 
18 CJ. p 639 note 62. 

7. Ky.—Bullock v. Pottlnger, 8 J.J. 
Marsh. 9i 96, 19 AmuE. 164. 

8 . Mass.—^Rowe v. Peabody; 98 N. 
E. 604, 207 Mass. 226. 

13 C.J. p 639 note 66. 

ft. Ark.—Crawford v. Thomas, 86 S. 
W. 285, 74 Ark. 621. 

la tJ.S.—Rlshel V. Pacific Mut Life 
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Ins. Co. of California, C.C.A.C 0 I 0 ., 
78 F.2d 881. 

ni—Phelps v. School DIst No. 109, 
Wayne County, 134 N.E. 312, 302 
III 193, 21 A.L.R 737, affirming 
‘221 RLApp. 600—Platt v. Fischer, 
1 N.E.2d 786, 286 lllApp. 110. 

Iowa—Salinger v. General Exchange 
Ins. Corporation, 260 N.W. 13. 16. 
217 Iowa 560, citing Corpus Jurla 
Kan.—Winfrey v. Galena Automobile 
Co.. 214 P. 781, 113 Kan. 843— 
Western Drug Supply ft Specialty 
Co. of Kansas City, Mo., v. Board 
of' Administration of Kansas, 187 
P. 701, 106 Kan. 256, 12 A.L.R. 
1074—Carter v. Wilson, 169 P. 1189, 
102 Kan. 200. 

Ky.—Pennsylvania Fire Ins. Co. v. 
CuUln, 268 S.W. 966, 967, 202 Ky. 
107, quoting Corpus jnrla 
Ma—Cohen v. Momeault, 114 A. 307, 
120 Me. 358. 

Minn.—Summers v. Midland Co., 209 
N.W. 823, 167 Minn. 468, 46 A.L.R 
816—^Mascall v. Reltmeler, 176 N. 
W. 486, 488, 145 Minn. 214, citing 
Corpus Juris. 

Miss.—^Tallahatchie Lumber Co. v. 
Cecil Lumber Co., 87 So. 449, 461, 
124 Mlsa 897, citing Corpus Juris 
—Plagglo T. Somerville, 80 So. 842, 
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particularly tru€ as regards a promisor with knowl¬ 
edge of facts from which impossibility of perform¬ 
ance might have been foreseen.^! On the other 
hand, it has been held that when performance of a 
contract has become impossible in consequence of 
events occurring after the making of the contract 
it is generally the right of the other party to re- 
scind.i 2 Impossibility of performance may excuse 
nonperformance of a condition precedent, if the ex¬ 
istence or occurrence of the condition is not a ma¬ 
terial part of the exchange for the promisor’s per¬ 
formance and the discharge of the promisor would 


operate as a forfeiturc.^3 

Where a party entered into a contract knowing 
that permission of government officers would be re¬ 
quired during the course of performance, that such 
permission was not forthcoming when required did 
not constitute an excuse for nonperformance.^’* 

War. In the absence of a statute to the con¬ 
trary,conditions arising from a state of war in 
which this country is engaged will not ordinarily 
constitute an excuse^for nonperformance of con¬ 
tract;*-® and impossibility of performance arising 


344, 119 Miss. 6, citing Corpus Tor 
ils. 

N.J.—Schaefer v. Brunswick Laun¬ 
dry. 183 A. 176, 116 N.J.Law 268. 
N.T.—Fahey v. Kennedy, 248 N.Y.S. 
396, 230 App.Dlv. 156, appeal de¬ 
nied 244 N.Y.S. 608, 280 App.Div. 
799—Forty-Fifth St Realty Co. v. 
17-19 West 46th St Corporation, 
254 N.Y.S. 284, 142 Misa 810. 

Or.—Crane v. School Dist No. 14 of 
Tillamook County, 188 P. 712, 95 
Or. 644. 

Pa.—Allls-Chalmers Mfg. Co. v. Co¬ 
lumbia Brewing Co., 7 Pa.Dlst & 
Co. 279. 

Tex.—Saner-Whlteman Lumber Co. 

V. Te:^s & N. 0. R. Co.. Civ.App., 
282 S.W, 267, 276, citing Corpus 
goxls, and reversed on other 
grounds, Com.App., 288 S.W. 127, 
rehearing denied 288 S.W. 1063— 
Davis V. Davis, Clv.App., 266 S. 

W. 797—Kingsville Cotton Oil Co. 
V. Dallas Waste Mills, ClvA.pp., 
210 S.W. 832, error refused—Tac- 
quard v. Kempner, Civ.App., 208 
S.W. 186, 186, error denied, citing 
Corpus Juris—South Texas Lum¬ 
ber Co. V. Wolvin Line, Civ.App« 
199 S.W. 1129. 

Vt—City of Montpelier v. National 
Surety Co., 122 A. 484, 487, 97 Vt 
111, 33 A.L.R. 489, dtlng Corpus 
juris. 

Va.—^Virginia Iron, Coal A Coke Co. 
V. Qraham, 98 S.E. 659, 124 Va. 
692. 

W.Va.—Humlnsky v. Gary Nat Bank, 
150 S.H. 9, 11, 107 W.Vo. 668, citing 
Corpus Juris. 

18 C.J. p 639 note 67. 

Statutory provisions 
Under appropriate statutory pro¬ 
visions In some jurisdictions this 
rule is relieved against—HIpp v. 
Fidelity Mut L. Ins. Co.. 67 S.K 892, 
128 Ga. 491, 12 L.R.A.,N.a, 819—18 
aj. p 640 note 68, p 817 notes 27-80. 

ImpossihiUty by any means 
It must appear that the thing to 
be done cannot by any means be ac¬ 
complished before non-performance 
can be excused.—Clements v. Jack- 
son County Oil & Gas Co., 161 P. 218, 
61 Old. 247, L.R.A.1917C 487—Berry 
V. Wells. 141 P. 444, 48 Okl 70. 


Event reasonably within, contempla¬ 
tion of parties 

That performance Is prevented by 
event reasonably within contem¬ 
plation of parties at time of contract 
does not relieve from absolute un- 
dertaking.-Humlnsky v. Gary Nat 
Bank. 160 S.B. 9. 107 W.Va. 658. 
Construction contract 
Subcontract for construction of a 
highway, requiring subcontractors to 
do all that was necessary to leave 
highway right of way, cleared and 
grubbed ready for grading, was not 
impossible of performance because 
adjoining landowner refused to per¬ 
mit organic matter to be piled on its 
land.—^McBride v. Callahan, 24 P. 
2d 106, 178 Wash. 609. 

Compromisa agreamest 
Compromise agreement in pending 
suit conditioning entry of Judg¬ 
ment and waiver of cross action up¬ 
on ftillure to pay certain amount in 
cash and execute notes for adUHtlon- 
al amount, was held to be enforce¬ 
able, notwithstanding banks’ mora¬ 
torium proclamations made it impos¬ 
sible to perform such agreement— 
Levy Plumbing Co. v. Standard San¬ 
itary Mfg. Co, T6X.Clv.App., 68 S. 
W,2d 278, error refused. 

lability of party receiving benefits 
Where impossibility of performing 
executory contract intervenes, and 
one party has partially performed 
without receiving compensation or 
value, quasl-contractual obligation is 
imposed on party receiving benefits 
of such performance to pay'Its fair 
value.—Von Waldheim v. Englewood 
Heights Estates, 179 A. 18, 116 NJ. 
Law 220. 

AilBlsg from promisee’s act 
Where impossibility of perform¬ 
ance arises from promisee’s act the 
text rule does not apply.—In re Peo¬ 
ple, by Phillips, 165 NJl 829, 260 N. 
Y. 410, reversing 226'N.Y.S. 176, 222 
App.Dlv. 804. 

Suffldenoy of time 
One engaged to sing for specified 
number of phonograph records dur¬ 
ing the year was required to per¬ 
form the contract in so far as she 
was called upon to perform during 
I the year, and was not excused from 

953 


singing as required, within the year, 
on ground that there was not suffi¬ 
cient time to perform contract be¬ 
fore expiration thereof.—Lyon v. 
Starr Piano Co., 183 N.Y.S. 286, 192 
App.Dlv. 53L 

IL Tex.—Levy Plumbing Co. v. 
Standard Sanitary Mfg. Co., Civ. 
App., 68 S.W.2d 273, error refused 
—Embry v. Lewis, Civ.App., 19 S. 
W.2d 87. 

12. Or.—Fluhrer v. Bramel, 77 P. 
2d 824. 

XTss of building 

Where one purchased' a building 
to be used for business but the own¬ 
er of the land failed to consent to 
matters which would permit the 
building to be used for the business 
contemplated, it was held that the 
purchaser could rescind.—Fluhrer v. 
Bramel, supra. 

13. Wls,—Sehlintz v. Equitable Life 
Assur. Soc. of U. S., 276 N.W. 386. 

14 . N.Y.—Standard Oil Co. of New 
York V. Central Dredging Co., 233 
N.Y.S. 279, 226 App.Div. 407, af¬ 
firmed 170 N.B. 137, 252 N.Y. 645. 

15w Act Of publio enemy 
Where a statute so provides, a par¬ 
ty who has contracted to perform 
an act can maintain an action on 
the contract even though he himself 
has failed to perform fully if per¬ 
formance on his part was prevented 
by an act of the public enemy.—Gray 
V. Bekins, 199 P. 767, 186 Cal. 389. 
16. Miss.—Ingram Day Lumber Co. 
V. Kola Lumber Co, 84 So. 693, 122 
Miss. 632. 
nour contract 

The war measures embodied In the 
rules of the milling division of the 
United States food administration 
dixTlng World War did not constitute 
an excuse for uonperfonoance of 
prior contracts to purchase flour.— 
J. C. Lysle Milling Co. v. Sharp, Mo. 
App, 207 S.W. 72. 
iLumbo; contiaot 

In suit for breach of contract to 
manufacture and deliver specified 
lumber where United States Ship¬ 
ping Board Emergency Fleet Corpo¬ 
ration during World War had noti¬ 
fied defendant to place at its dlspos- 
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from the acts of the legislature and the executive 
branch of government in war time does not, with¬ 
out more, constitute an excuse for nonperform- 
ance,i^ Government action in wartime may, how¬ 
ever, under certain circumstances, provide an ex¬ 
cuse for nonperformance of a contract made be¬ 
tween civilians.l8 in order that governmental in¬ 
terference in wartime shall be available as an ex¬ 
cuse for nonperformance of a contract it must be 
shown that there was either actual seizure or such 
direct intervention or governmental mandate as pre¬ 
vented performance.!® 

An impossibility of performance due to a foreign 
war is ordinarily no excuse,®® and this is so not¬ 
withstanding a provision in the contract excusing 
nonperformance for contingencies beyond’ a pait/s 
control, fire, strikes, accidents to its works or 
stocks, or changes in tariif;®! nor does it excuse 
nonperformance that a revolution occurring in a 
foreign country, while it is at war, precludes per¬ 
formance of the contract, particularly where the 
sovereign power of the revolutionary party is not 
recognized by our govemmenL®® Under a contract 
expressly excusing performance in case prevented 
by war conditions, a subsequent embargo on ma¬ 
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terial promised to be delivered has been held to be 
a valid excuse for nonperformance.®® 

b. Event Not Seasonably within Contemplation 

Impossibility resulting from the happening of an event 
not reasonably within the contemplation of the parties 
may excuse performance. 

An exception to the general rule stated in the 
preceding paragraph is recognized by the later cas¬ 
es, where the event creating the impossibility is one 
which cannot reasonably be supposed to have been 
within the contemplation of the parties at the time 
of the contract In such case general words in the 
contract will not impose an absolute liability to per¬ 
form or to answer in damages, although such words 
are broad enough to include the contingency which 
has arisen.®^ 

c. Implied Condition of Contract 

Nonperformance may be excused by reason of an Im¬ 
plied condition in the contract. 

There may be in the nature of the contract an im¬ 
plied condition by which the promisor may be re¬ 
lieved from his unqualified obligation to perform 
and performance may be excused when rendered 
impossible without his fault®® Such is the case 
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al lumber, Including a material part 
of that covered by contract, and not 
to sell such lumber without a peis 
mlt from It or priority committee of 
war Industries board, which permit 
was not applied for, it was held, on 
the facts and eridence, that nonper¬ 
formance was not excused.—Ingram 
Day Lumber Co. v. Kola Lumber Co., 
S4 So. 693, 122 Miss. 682. 

17. N.T.—Mawhiimey v, Mlllbrook 
Woolen Mills, 172 N.Y.S, 461, 106 
Mlsc. 99. affirmed 176 N.T.S. 910. 
188 App.Diy. 971, reargument and 
leave to appeal denied 177 N.y.S. 
920. 188 App.Div. 991. 

Jjk absesLoe of order, placed under 
National Defense Act during World 
War, performance of an agreement 
to deliver woolen goods to a civilian 
was held not to be excused notwith¬ 
standing other action of legislative 
and executive departments of govern¬ 
ment.—Mawhlnney v. Mlllbrook 
Woole^ Mills, BuprcL 

lA D.S.—^Eoxford Knitting Co. v. 
Moore & Tierney, N.T., 266 F. 177, 
11 A.L.H. 1415, affirming, D.C., 
Moore & Tierney v. Roiford Knit¬ 
ting Co., 260 F. 278, and William 
• Moore Knitting Co. v. Roxford 
Knitting Co., 260 P. 288, and cer¬ 
tiorari denied Roxford Knitting 
Co. V. William Moore & Tierney, 
40 act 688 , 263 U.S. 498. 64 L.Ed. 
IO 8 I 4 and Roxford Knitting Co. v. 
William Moore Knitting Co., 40 S. 
Ct ^ 88 , 258 n.S. 498, 64 L.Fd. 1032. 


trader BTatlonBa Defense Act 
Where the entire ontput of an un¬ 
derwear manufecturer was taken by 
the government under orders pursu¬ 
ant to a commandeering statute dur¬ 
ing the World War, It was held that 
such action excused nonperformance 
of a preSxlstlng contract to supply 
civilian trada—^Roxford Knitting Co. 
V. Moore & Tierney, supra. 

19. Ohio.—^London & Lancashire In¬ 
demnity Co. of America v. Board 
of Com'rs of Ck}lumbiana County, 
140 N.E. 672. 107 Ohio St 61. 

aa Miss.—Peogglo V. Somerville, 80 
So. 842, 844, 119 Miss. 6 , citing 
Corpus Stalls. 

18 C.J. p 640 note 69. 

ai, N.T.—Thaddeus Davids Co. v. 
Hoffman-La Roche Chemical 
Works, 166 N.Y.S. 179, 178 App. 
Dlv. 866 , reversing 160 N.Y.S. 973, 
97 Mlso. 33. 

Sale of oarboUo orysials 
Under contract for sale of carbolic 
aold crystals and containing such 
provisions as those Indicated In the 
text seller was not entitled to cancel 
contract because, on outbreak of 
European war, when European gov¬ 
ernments placed embargoes on ex¬ 
portation of such crystals.—Thadde¬ 
us Davids Co. T. HoSman-La Roche 
Chemical Works, supra. 

32. N.Y.—Sokoloff V. National City 
Bank of New York, 196 N.Y.S. 864, 
119 Mlsc. 332. 
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BolshevlU revolution In Bussla 
N.Y.—Sokoloff V. National City Bank 
of New York, supra. 

2 a U.S.—Roessler '& Hasslacher 
Chemical Co. v. Standard Silk Dye¬ 
ing Co., N.Y., 264 F. 777, 166 aC. 
A. 228, reversing, D.C., Standard 
Silk Dyeing Co. v. Roessler & Hass¬ 
lacher Chemical Co., 244 F. 260, 
certiorari denied 40 S.Ct 11, 250 
U.S. 668, 68 L.Ed. 1196. 

■Frusslate of soda 
■Where a seller agreed to deliver a 
quantity of prusslate of soda obtain¬ 
able only in Germany, who was al¬ 
ready at war with Great Britain, it 
was held that orders “In council’’ by 
Great Britain placing an embargo 
on such material excused perform¬ 
ance by the seller.—^Roessler & Hass¬ 
lacher Chemical Co, 7 . Standard Silk 
Dyeing.Co.,' supra. 

24b Miss.—Gulf & S. L R. Co. v. 
Horn, 100 So. 881, 882, 185 Miss. 
804, citing Corpus iruxlB. 

N.J.—Colonial Trust Co. v. Bodek, 
165 A. 799, 801, 108 N.J.Ba. 684, 
citing Corpus Juris. 

Ohio.—^Willlams-Donahue Co. v. Fel- 
ty, 21 Ohio N.P.,N.S.. 233. 

18 C.J. p 640 notes 70, 71. 

25b Conn.-Fischer v. Kennedy, 138 
A. 603, 106 Conn. 484. 

Mo.—St Joseph Hay & Feed Co. v. 

Brewster, App., 196 S.W. 71. 

Pa.—^In re Sohrum’s Estate, 90 Pa. 
Super. 664. 

13 C.J. p 640 note 72. 
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where it appears from the contract that the parties 
knew and contemplated that its fulfillment would 
be dependent on the existence at the time for per¬ 
formance of certain things or conditions essential 
to its execution,or where performance depends 
on the happening of an event over which neither 
party has any control, in which case a condition may 
he implied that the contract shall be abrogated on 
the nonhappening ^ of the event.27 

Ifmnaterial condition. It is a general rule in the 
law of contracts that impossibility may excuse a 
condition, although a condition precedent, if the ex¬ 
istence or occurrence of the condition is no mate¬ 
rial part of the exchange for the promisor’s per- 
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formancc and the discharge of the promisor, will 
operate as a forfeiture.^* 

War. There is no implied stipulation that per¬ 
formance shall be relieved against by the difficulties 
occasioned by the outbreak of war,^* 

d. Act of God Occasioning 

Ordinarily nonperformance of a contract la not ex¬ 
cused by a so-cailed act of God. 

In the absence of a statute to the contrary,*® the 
general rule is that an absolute undertaking is not 
discharged by a subsequent act of God rendering 
performance onerous or even impossible.*^ Al¬ 
though the promisor cannot be compelled to perform 


Beason for rale 

The relief “la not baaed upon ex¬ 
ceptions to the general rule, but up¬ 
on the construction of the contract” 
—Dexter v. Norton, 47 N.T. 62, 64, 7 
Am.'R. 416. 

Bxdldlng and oonsfemotloiL contract 

(1) Where a building and con¬ 
struction contract Is of such a na¬ 
ture that a term to that effect may 
be Implied defective performance or 
nonperformance by the builder may 
be excused by performance becoming 
impossible through an act of God. 
HI—Schwartz v. DaegUng, 65 HL 

842. 

N.T.—Etnzer Constr, Oo. v. State. 126 
N.T.S. 46. 

(2) Building contractor was ex¬ 
cused from constructing a refrigera¬ 
tor drain in a manner which was im¬ 
possible for him to do at the time of 
performance.—^Toung v. BarelU, 126 
So. 258, 169 La. 819. 

26. Mo.—St Joseph Hay & Feed Co. 

V. Brewster, App„ 196 S.W. 71. 
OkL—Cosden Oil & Gas Co. v. Moss, 
267 P. 865, 869, 181 OkL 49, citing 
Corpus JUxlB. 

Wyo.—^Anderson v. Cliff Gold Mining 
Co., 88 P.2d 384, 887, 47 Wyo. 349. 
citing Corpus Juris, and rehearing 
denied 41 P.2d 276, 47 Wyo. 604, 
18 C.J.' P 640 note 73. 

■Impraotioalfle” or "Inposid'ble" 
Where it Is apparent that a con¬ 
tract was entered Into on the basis 
of the existence of something essen¬ 
tial to Its execution, there Is the Im¬ 
plied condition of the contract that 
if literal performance becomes Im¬ 
practicable or Impossible by reason 
of the nonexistence of the essential 
thing, to the extent of the nonexist-. 
ence performance will be excused. 
In such circumstances the terms 
“impracticable” and “impossible" are 
of e<iual legal effect—Cosden Oil & 
Gas Co. V. Mobs, 267 P. 865, 181 OkL 
49. 

Buie inapplloahla 

In the absence of any showing that 
the place specified in a contract for 
the packing of fruit had any bearing 


on the quality of the fruit packed, It 
was held that the text rule was In¬ 
applicable where the specified place 
was destroyed by fire.—A B. Field & 
Co. V. Haven, 178 P. 108, 86 CaLApp. 
669. 

27. Cal.—Detwller v. Clune, 247 P. 
264, 77 CaLApp. 562. 

Conn.—^Fischer v. Kennedy, 138 A 
503, 606. 106 Conn. 484, citing Cor¬ 
pus Juris. 

18 cur. p 640 note 74. 

28 . Arlz.—Berry v. Acacia Mut life 
Ass’ll. 67 P.2d 478. 

29k N.Y.—Thaddeua Davids Co. v. 
Hoflman-La Eoche Chemical 
Works. 166 N.T.S. 179, 178 App. 
Dlv. 856, reversing 160 N.Y.S. 978, 
97 Mlsa 83. 

"Ohio,—-Williams-Donahue Co. V. Pel-' 
ty, 21 Ohio N.P.,N.S., 233. 

18 C.J. p 641 note 76. 

Bflect of war generally see supra 
this section subdivision a. 

30. Bight to maintain action 
Where a statute so provides, a 
party who has contracted to perform 
an act for an agreed consideration 
can maintain an action on the con¬ 
tract even though he himself has 
failed fully to perform If perform¬ 
ance on his part was prevented by 
an act of Gtod.—Gray v. Beklns, 199 
P. 767, 186 CaL 889. 

81. XJ.S.—Tennessee Electric Power 
Co. V. White County, aC-ATenn., 
62 F.2d 1066—Southern Ry. Co. v. 
White, C.aATeiin., 284 F. 660, 561, 
26 AL.R. 1429, citing Corpus Ja¬ 
ils. 

Ark—Drown v. White River Levee 
Dist, 27 S.W.2d 793, 181 Ark 629. 
Idaho.—^Tapper v. Idaho Irr. Co., 210 
P. 691, 596, 36 Idaho 78, citing 
Corpus Juris. 

m.—Platt V. Fischer, 1 N.B.2d 786, 
286 IlLApp. 110. 

Ky.—City of Scottsville v. Hewitt, 28 
S.W.2d 984. 986. 284 Ky. 666, quot¬ 
ing Corpus Juris—^Rogers Bros. 
Coal Co. V, Day, 1 S.W.2d 640, 642, 
222 Ky. 443, quoting Corpus Juris. 
MUff —^Bunting v. Orendorf, 120 So. 
182. 152 Miss. 327. 
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Tex.—T. G. Shaw Oil Corporation v. 
Parker, Civ.App,, 61 S.W.2d 587— 
Merchants' Life Ins, Co. v. Gris¬ 
wold, Civ.App.. 212 S.W. 807, re¬ 
versed on other grounds, ConuApp., 
237 S.W. 222. 

13 C.J. p 641 note 76. 

I When essential purpose of the 
contract may be accomplished, the 
rule that if a thing becomes phys¬ 
ically Impossible by act of God 
nonperformance la excused does not 
apply. 

Fla.—^Moon v. Wilson, 180 So. 25, 100 
Flflu 791* 

Me.—Hoyt v. Tapley, 116 A 669, 121 
Me. 289. 

"Except In the law of carriers, 
there is no distinction between an 
Impossibility arising from an act 
of God and one arising from any 
other cause, provided the promisor 
la free from fault.”—Retail Mer¬ 
chants’ Business Expansion Co. v. 
Randall. 163 A 357, 358, 108 Vt 268. 
Size 

Under contract with school build¬ 
ing contractor 'whereby millworfc 
company undertook to furnish all 
labor and material necessary to com¬ 
plete and perform In good workman¬ 
like manner all millwork required, 
and to pay therefor promptly, de¬ 
struction of company’s mill by fire 
was held not to excuse such company 
from performance.—^Kentucky Lum¬ 
ber & Millwork Co. v. George H. 
Rommell Co.. 78 S.W.2d 62, 267 Ky. 
371. 

Flood 

Flood submerging store did not 
terminate business expansion cam¬ 
paign contract.—Retail Merchants’ 
Business Expansion Co. v. Randall. 
163 A 367, 103 Vt 268. 

Sleet and storm 

(1) Where by contract railroad 
company promised to reconstruct 
telegraph line when requested by 
telegraph company, without excep¬ 
tion on account of destruction by 
elements, It was bound to recon¬ 
struct such line although It was de¬ 
stroyed by sleet storm of unusual 
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an undertaking impossible of performance through 
an act of God, he cannot, on the ground of hard¬ 
ship or impossibility, escape liability in damages, in 
the absence of a reservation covering such impossi¬ 
bility of performance.*^ While in many cases there 
is language to the effect that the act of God may 
furnish an excuse for nonperformance,** such lan¬ 
guage when not mere dictum is in effect the recog¬ 
nition of an implied term in the contract, discussed 
in the preceding subdivision of this section, rather 
than of an exception to the general rule, or of the 
exceptions to the rule existing in case of personal 
contracts where the promisor dies or is physically 
disabled, see infra § 465, or in cases of destruction 
of the subject matter of the contract, see infra § 
466. 

e. Alternative Promises 

Where a proiT\jse to perform Is In the alternative, the 
one that Is possible to be performed must be performed. 

If a person contracts to do one of two or more 


things in the alternative, and at the time of making 
the contract one of them is possible and the other 
impossible, it seems to be a general rule that he 
must perform that which is possible.*^ Where both 
alternatives are possible at the time of making the 
contract, and one of them subsequently becomes im¬ 
possible, the question whether the other remains 
binding depends on the construction of the contract 
as to the intention of the parties, under the circum¬ 
stances.** 

§ 464. Change in Conditions 

A change In condition! may excuse performance of a 
contract. 

Where from the nature of the contract it is evi¬ 
dent that the parties contracted on the basis of the 
continued existence of the person or thing, condition 
or state of things, to which it relates, the subsequent 
perishing of the person or thing, or cessation of ex¬ 
istence of the condition, will excuse the perform¬ 
ance,*® & condition to such effect being im- 


eeverlty.—Western Union Telegrraph 
Co. V.. Detroit & M. Ry. Co., 206 N. 
W. B20. 233 Mich. 1. 

(2) Where neglect of contractor 
to repair barge to complete work in 
reasonable time concurred with a 
storm, an act of Gkxl, in the partial 
destruction of the barge, the act of 
God afforded no excuse to the con¬ 
tractor for failure to perform to en¬ 
title It to recover for part perform- 
anca—Olllnger & Bruce Dry Dock 
Co. T. James Olbbony & Go., 81 Soi 
18, 202 Ala. 616. 

(5) Where one with knowledge of 
the danger of a tropical storm, agreed 
to move a house to new lot In con¬ 
sideration of a conveyance of old 
lot, and to place house on new lot In 
Identically the same condition that 
It was in on old lot, and to repair or 
replace any damage to the house, It 
was required, on destruction of house 
by such storm while the house was 
standing on blocks, timbers, and 
jackscrews, t^y means of which it had 
been moved, to reconstruct the house, 
notwithstanding a statute providing 
that no damages could be recovered 
for breach of contract caused by for¬ 
tuitous event or Irresistible force.— 
Sickinger v. Board of Directors of 
Public Schools for Parish of Orleans, 
85 So. 212, L47 La. 479. 

92. Tex.—Northern Irr. Co. v. Wat¬ 
kins. CIv-App.. 183 S.W. 43L 
Yt—Retail Merchants’ Business Ex¬ 
pansion Co. V. Randall, 15$ A. 867, 
108 Vt 288. 

83, La.—Farnsworth t. Sewerage & 
Water Board of New Orleans, 139 
So. 638, 173 La. 1105. 

. Miss<—^Mars v. Hendon, 171 So. 880, 


suggestion of error overruled 178 
So. 286. 

Mo.—St Joseph Bay & Feed Co. v. 

Brewster, App., 196 S.W. 71. 

13 C.J. p 642 note 78. 

ntahu—^Independent Gas & Oil 
Co. V. Stephenson, 15 P.2d 817, 80 
Utah 351. 

18 QJ. p 642 note 88. 

BeasQu for rule 

"This rule rests upon the substan¬ 
tial reason that so long as the con¬ 
tract Is capable of performance In 
any mode contemplated by the par¬ 
ties, Its performance cannot be said 
to have become Impossible."—Bath 
Tp. Y. Townsend, 59 NJl. 228, 63 
Ohio St 614. 624, 52 L.R.A. 868. 
Befiind of passage money 
Where one agreed to furnish pas¬ 
sage to an immigrant from Europe 
to the United States or to refund 
money received less advances and 
expenses on Inability to furnish pas¬ 
sage due to the outbreak of the 
World War, the alternative promise 
to refund should be performed.— 
Bronsteln v. First Nat Bank of 
Pittsburgh, 80 Pa.Dlst 177. 

35. U.S.—^Tanktou Sioux Tribe of 
Indians v. U. a, 47 S.Ct 142, 272 
U.S. 351, 71 L.Ed. 294, reversing 61 
CtCL 40, certiorari granted 46 S. 
Ct 204, 270 U.S, 687, 70 L.Ed. 778., 
Mass.—^Edward G. Acker, In&, 
Rlttenberg, 152 NJBL 87, 265 Mass. 
699. 

Wash.—Mayflower Realty Co. v. Se¬ 
curity Savings & Loon Soa, 72 P. 
2d 1038, 1040, 192 Wash. 129, quot¬ 
ing Cospna Jnzls, and modified 76 
P.2d 679, 192 Wash. 129. 

13 aJ. P 642 note 84. 

38b Cal—La Combre Golf and 
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Country Club v. Santa Barbara 
Hotel Co., 271 Pl 476, 206 Cal. 422 
—Dairy Food Store v. Alpert, 8 P. 
2d 61, 116 CalApp. 670. 

Conn.—Anderson v. Taworskl, 181 A, 
205, 120 Conn. 390, 101 A.L.R. 1232 
—Straus V. Kazemekas, 124 A. 234, 
100 Conn. 681. 

IlL—O’Hem v. De Long, 19 N.B.2d 
214, 218, 298 HLApp. 875, citing 
Corpus iTiitls. 

Ely.-Swiss Oil Corporation v, Rlggs- 
by, 67 S.W.2d 80, 252 Ky. 874— 
Juett Y. Cincinnati, N. 0. & T. P. 
Ry. Co., 68 S.W.2d 661, 653, 246 
Ky. 879, quoting Corpus Juris, 

La.—Dolhonde y. Tangipahoa Bank 
& Trust Co., 158 So. 71, 78, quoting 
Corpus Juris. 

Md.—Ham maker y. Sohleigh, 147 A. 
790, 157 Md. 662, 65 A.L.R. 1285. 

Mass.—Steams y. Blevins, 160 N.E. 
417, 262 Masa 677. 

Miss.—Gulf & S. L B. Co. Y. Horn, 
100 So. 381, 185 Miss. 304. 84 A.L. 
R. 814. 

N.T.—Nltro Powder Co. v. Agency of 
Canadian Car & Foundry Co.. 136 
N.B. 607. 233 N.T. 294, afllrming 
182 N.T.S. 940, 192 App.Div. 908— 
Forty-Fifth St Realty Co. v. 17- 
19 West 46th St Corporation, 254 
N.T.S. 284, 142 Mlsc. 310—Lion 
Brewery of New York City v. 
Loughran, 226 N.T.S. 666, 181 
Mlsc. 881, reversed on other 
grounds 229 N.T.S. 216, 223 APP. 
Dlv. 628—Kirkpatrick Home for 
Childless Women v. Kenyon, 196 
N.T.S, 260, 119 Mlsc. 349, motion 
denied 196 N.T.H 476, and affirmed 
199 N.T.S. 861, 206 App.Div. 728. 

Okl.—Coaden Oil & Gas Co. y. Moss, 
267 P. 865, 131 OkL 49. 

Or.—Strong v. Moore, 207 P. 179, 106 
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plied, 37 in spite of the fact that the promise may 
have been unquali6ed-38 The rule extends to a con¬ 
tract based on the assumed existence and continu¬ 
ance of a condition or on the continuance of a sub¬ 
ject matter, which is not the direct object of the con- 
tract.39 It is necessary, however, that the existence 
of the person or thing, or condition, be the basis and 
foundation of the contract; otherwise the death, dis¬ 
ability, or destruction of the person or thing, or the 
failure of the condition to continue, will not dis¬ 
charge the parties,« or as the rule has been stated 
in different language: Where there is principal sub¬ 
ject matter in the power of one of the parties, and 
an accessory or subordinate benefit arising by con¬ 
tract out of its existence, the court will not, in the 
absence of express words, imply a term that the sub¬ 
ject matter shall be kept in existence merely to pro¬ 
vide the' subordinate or accessory benefit to the 
other party but where there is an express term 
requiring the continuance of the principal subject 
matter, or giving the party a right to a continuing 
benefit, the court will not imply a condition that the 
right in this respect shall cease on certain events 
not expressly provided for>3 Of course, mere 


change in general business conditions of the country 
will not relieve a party from his obligation to per¬ 
form his contractus 

Substantial performance, however, may be re¬ 
quired where still possiblc.^^ 

. Rights of parties. Contrary to some English cas¬ 
es, it has been held in the United States that, where 
the event discharging the contract occurs during 
performance, a party who has received something 
of value under the contract is liable to the other 
party on an implied promise to the extent of the 
value received, but not in excess of fhe contract 

price or compensation.^^ 

§ 465. Death or Disability of Person 

The death or disability of a promisor will excuse the 
performance of a contract caliing for personal acts on his 
part.' 

Contracts to perform personal acts are considered 
as made on the implied condition that the party shall 
be alive and shall be capable of performing the con¬ 
tract, so that death or disability will operate as a 
dischargc.^8 So the performance of a condition 


Or. 12. 28 AIi.R. 1217—Crane v. 
School Diet Ko. 14 of Tillamook I 
County, 188 P. 712, 96 Or. 644. 
Pa.—Commercial Coal Mining Co. v. 
Big Bend Coal Mining Co., 141 A. 
782, 293 Pa 89—Greenberg v. Sun 
Shipbuilding Co., 121 A- 68 , 277 Pa. 
812. 

Va—Virginia Iron, Coal ft Coke Co. 
y. Graham, 98 S.E, 669, 124 Va 
692. 

13 C.J. p 642 note 86, 

OondltlOBfl oxeated by nvoliitloii 
may be such as to excuse perform¬ 
ance of a contract not contemplating 
such changed condltlona—Sokolofl 
v. National City Bank of New York, 
164 N.B..745, 260 N.T. 69. affirming 
227 N.Y.S. 907, 228 App.Dly, 764, af¬ 
firming 224 N.Y.S. 102, ISO Mlsc. 66. 

Bxeontoxy contracts alone &11 
within the operation of the text rula 
—SokololE V. National City Bank of 
New York, 204 N.Y.S. 69, 208 App. j 
Div. 627, reversing 199 N.Y.S. 856,1 
120 Mlsc. 262, affirmed 146 NJI. 917, 
289 N.Y. 168. 87 A.L.R. 712. 

Where subee^nent contract be¬ 
tween the same parties made it Im¬ 
possible for a party to perform un¬ 
der the original contract, his non¬ 
performance was excused,—J. W. 
Stafford ft Son v. Means, 91 S.E. 618, 
19 Ga.App. 841. 

87. Ky.—Juett v. Cincinnati, N. 0. 
ft T. P. By. Co., 63 S.W.2d 661, 
663, 245 Ey. 379, Quoting Corpus 
Ohris, 

13 C.J. p 648 note 86. 

88 . Ky.—Juett v. Cincinnati, N. 0. 


ft T. P. Ry. Co., supra, Quoting 
Corpus gtxris. 

18 CJ. p 643 note 87. 

39l N.Y.—Lortllard v. Clyde, 87 N. 
BL 489, 142 N.Y. 456, 24 L.RJL 113. 

40, IJ.6.—^Bnglish y. Hetherington 
ft Berner, GCA-HL, 71 F.2d 618. 

Cal.—In re Comas' Estate, 65 P.2d 
784, 8 Cal.2d 847—In re Burke’s 
Estate, 244 P. 840, 198 CaL 163, 44 
A.L.R. 1841, 

N.Y.—Gura y. Herman, 238 N.Y.S. 
230, 227 App.Diy. 462, affirmed 171 
N.B. 808, 263 N.Y. 618. 

Pa.—In re Book’s Estate, 147 A. 608, 
297 Pa. 648—Young v. Gongaware. 
119 A. 271, 272, 875 Fa. 285, citing 
Corpus Jhxis. 

(1) Sickness does not excuse non¬ 
performance of contract, according 
to Its terms.—Poster v. Warner, 249 
P. 771, 42 Idaho 729. 

(2) Moreoyer, condition of defend¬ 
ant’s business and illness of his wife 
was no defense to action for breach 
of contract to take instruction in 
English.—^Locker y. Heisennan, 204 
N.Y.S. 803, 128 Mlsc. 157. 

41. U.S.—Stockton Commission Co. 
y. Narragansett Cotton Mills, D.G 
R.I., 11 P,2d 618, 621, citing Coa> 
pus Juls. 

48. TT.S.—Sto<^ton Commission Co. 
y, Narragansett Cotton Mills, su¬ 
pra, citing Corpus Jnrls. 

43. Colo.—Westesen v. Olathe State 
Bank, 225 P. 837, 75 Colo. 340. ! 
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Contract to lend funds 
Where a bank made a contract with 
a person to loan him funds during 
his yacatlon, a change of business 
conditions in the country did not 
justify nor excuse the bank for 
breach of the contract.—Westesen y. 
Olathe State Bank, supra. 

44. Minn,—^Mascall y. Reltmeier, 173 
N.W. 486, 488, 146 Minn. 214, cit¬ 
ing Corpus Juris. 

13 C.J. p 64-3 note 92. 

45. Ind.—Williams y. Butler, 105 N. 
K 887, 107 N.E. 300. 58 Ind-App. 
47. 

IS C.J. p 643 notes 94, 96. 

On destruction of subject matter of 
building and construction contracts 
see infra S 466. 

4a Ala.—Prazler v. Frazier, 100 Bo. 
118, 121. 211 Ala. 176, quoting 
Corpus Juris—Hamer v. Drake, 96 
So. 478, 480, 209 Ala. 394, quoting 
Corpus Juris—Pope y. Dickerson, 
89 So. 24, 26, 205 Ala. 694, quoting 
Corpus Juris—Allen v. Stradford, 
78 So. 965, 966, 201 Ala. 659, quot¬ 
ing Corpus Jnrls—Herren y. Har¬ 
ris Cortner ft Co., 78 So. 921, 201 
Ala. 677. 

Pla.—Whldden v. Sunny South Pack¬ 
ing Co., 162 So. 503, 606. ISO Fla. 
191, quoting Corpus Juris, 
m.— White V. White,. 274 ni.App. 681 
—Helmhurger v. Holtapp, 206 IlL 
App. 602. 

La.—^Lapleau y. Succession of Lap- 
. leau, 81 So. 697, 144 La. 988. 

Masa—Steams v. Bleyins, 160 N.E. 
417, 262 Mass. 677. 
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precedent maj be excused where performance is 
impossible by reason of the physical or mental in¬ 
capacity of the person required to perform, as 
where he is insane or unconscious at the time re¬ 
quired for performance; and this is particularly 
true if the act required to be performed is no mate¬ 
rial part of the exchange for the promisor’s per¬ 


formance and the discharge of the promisor will op¬ 
erate as a forfeiture.^'^ The right to regard the 
contract as discharged by the death of a party is 
reciprocal, and a party whose personal representa¬ 
tive would not be bound to perform in case of his 
death cannot, on the death of the other party, 
charge such party’s representative.^^ 


Mich.—^In re Ford's Estate, 238 N.W. 
275, 276. 265 Mich. 266, citing Cor¬ 
pus iTarls, 

Minn.—Smith v. Zncktnan, 282 KW. 
269. 

N. J.—^Victory v. Union County Trust 
Co., 134 A. 883, 4 N.J.MIsc. 908. 
N.T.—^Bucclnl V. Patemo Const. Co., 
170 N.R 910, 268 N.Y. 256, revers¬ 
ing 237 N.T.S. 736, 228 App.Div. 
604—Rubin v. Siegel, 177 N.T.S. 
342, 188 APP.D1V. 636—Odell v. 
Wells. 171 N.T.S. 845, 183 App.Dlv. 
242—Kirkpatrick Home for Child¬ 
less Women v. Kenyon, 196 N.T.S. 
260, 119 Mlsc. 849, motion denied 
196 N.T.S. 475. and affirmed 199 
N.T.S. 861, 206 App.Div. 728. 

N.D.—^Auran v. Mentor School Dlst. 

Na 1, 238 N.W. 644, 60 N.D. 223. 
Pa.—Commercial Coal Mining Co. v. 
Big Bend Coal Mining Co.. 141 A. 
732, 293 Pa. 39—In re Sebrum's 
Estate, 90 PaSuper. 554—In re 
Homrlch's Estate, 9 Pa.Di8t & Co. 
327. 

Tenn.—^Edelen Transfer & Storage 
Co. V. Wniis, 66 aW.2d 214, 266, 
16 TennuApp. 99, citing Corpus Ju¬ 
ris. 

Tex.—^Moran v. Wotola Royalty Cor¬ 
poration, CIv.App., 128 S,W.2d 692, 
694, error refuse^ citing Corpus 
Jnxls. 

W.Va.—Kelley v. Thompson Land 
Co., 164 S.B. 667, 112 W.Va. 464. 

18 aj. p 644 note 8. 

Beason for rule 

“Contractual obligations terminat¬ 
ing at death are exceptional and 
not typical and are the outcome of 
necessity due to the purely personal 
features present in the contractual 
relationship.”—In re Wltklnd's Es¬ 
tate, 4 N.T.S.2d 933, 936, 167 Mlso. 
886 . 

lEatters to be omuddered 
Each case must be decided upon 
Its peculiar facts, including a con¬ 
sideration of the language of the 
contract In the light of the sor- 
rounding circumstances. 

71a.—Frissell y. Nichols. 114 So. 431, 
94 Fla. 403. 

Mass.—Cutler v. United Shoe Ma- 
' chlnery Corporation, 174 N.E. 607, 

. 274 Mass. 341. 

NJD.r—Burch v. J. D. Bush & Coh 
■ 166 S.B. 489, 181 N.a 126. 

Va.—Moore v. Crutchfleld, 116 S.B. 
482, 186 Va. 20. 

Any oontraot may be made person¬ 
al so as to be brought within the op -1 


eration of the text rule regardless 
of the* subject matter of such con¬ 
tract—Frissell V. Nichols, 114 So. 
431. 434, 94 Fla. 403. 

Among eontzaots included 
“Contracts of authors to write 
books, of attorneys to render profes¬ 
sional services, of physicians to cure 
particular diseases, of teachers to 
Instruct pupils, of masters to teach 
apprentices, and contracts involving 
the personal credit of the purchaser 
are among those Included in this 
list”—^Frissell v. Nichols, supra. 
Axobltaotuxal servloaB 
Contracts between architects and 
between owners of building being of 
personal nature, obligations of par¬ 
ties ended on architect's death.— 
Steams v. Blevins, 160 N.H 417, 262 
Mass. 677. 

Iktsu to corporation 
The obligation to perform a con¬ 
tract, reauirlng parties to lend equal 
amounts to corporation when It re¬ 
quired farther cash to meet its obli¬ 
gations and prohibiting repayment 
to either party without parties’ unan¬ 
imous consent, could not In its ex¬ 
ecutory features sur^ve one party’s 
death.—In re Wltklnd’s Estate, 4 N. 
T.S.2d 933, 167 Mlsc. 886. 
Kaiiagemsiit of oil WOUs 
A contract whereby one coOwner 
of oU wells was employed to have 
complete management, control, and 
operation of 8a(ffi wells and to be 
paid a specified sum per well "for 
looking after the same’’ was held to 
be discharged on his death.—^Moran 
V. Wotola Royalty Corporation, Tex. 
Civ.App., 123 S.W.2d 692, error re¬ 
fused. 

Not to engage in business 
Employment contract of Individual 
with match company, whereunder In¬ 
dividual should not directly or In¬ 
directly engage In match bxzslness 
except In certain states, was dis¬ 
charged by his death.—In re Inter¬ 
national Match Corporation, D.CJN. 
T., 20 F.Supp. 420. 

Payment to nrvlvlng parent 
Requirement in agreement for son’s 
purchase of farm on death of par¬ 
ents that son make certain payments 
on demand of surviving parent was 
discharged on death of such parent. 
—In re Neitman’s Estate, 214 N.W. 
346, 193 Wla 306. 

Provldbifl; home^ oompanlonshlp, etc. 

(1) The obligation to perform a 
I contract whereby two sons agreed to 

9S8 


maintain and provide a home for 
their mother, In consideration of her 
transferring real estate to them, was 
held to terminate on the death of 
the sona—Sorber v. Masters, 107 A. 
892, 264 Pa 682. 

(2) Agreement to furnish one with 
board, room, laundry, and compan¬ 
ionship for rest of her life was of 
such nature as to admit only of per¬ 
sonal performance by promisor, and 
was dissolved by her becoming una¬ 
ble to continue performance because 
of poor health.—^Hathaway v. Cronin, 
Mass., 17 N.E.2d 312. 

Prospecting for coal 
Contract to organise corporation 
for coal mining purposes, in which 
party engaged to superintend pro¬ 
specting for coal was to have Inter¬ 
est, was held to be of personal na¬ 
ture and was dissolved by promisor's 
death.—^Kelley v, Thompson Land 
Co., 164 S.B. 667, 112 W.Va. 464. 
Soliciting service ooutraots 
A contract whereby one and his 
“successors and assigns” agreed to 
solicit contracts for advertising film 
service to be displayed in theater, 
owned by the other party, was dis¬ 
charged by the death of such solici¬ 
tor.—Smith v. Zuckman, Minn. 282 
N.W. 269. 

Teohnloal sklU and Inveutive genius 

Employment under contract requir¬ 
ing services of highly technical char¬ 
acter Involving personal skill and In¬ 
ventive genius terminated on death 
of employee.—CuUer v. United Shoe 
Machinery Corporation, 174 N.B. 607, 
274 Mass. 841. 

Tiaasportliig school ohUdxen 
A contract with a school district 
to transport school children, requir¬ 
ing selection of suitable bus and 
driver who was to conduct himself 
properly and to maintain discipline 
among his passengers, was personal 
to the promisor and was discharged 
by his death.—^Polquet v. Woodbum 
PubUc Schools, 29 P.2d BB4, 146 Or. 
339. 

47. U.S.—Johnson v. Mutual Life 
Ins. Co. of New Tork, C.C.A.Va,, 
70 F.2d 41, certiorari granted Mu¬ 
tual Life Ins. Co. of New Tork v. 
Johnson, 56 S.Ct 86, 298 U.S. 640, 
79 LEd. 646, affirmed 66 S.Ct 164, 
298 U.S. 335, 79 L.Ed. 398. 

4a Neb.—Homan v. Redlck, 149 N. 
W. 782, 97 Neb. 299, L.RJ1,1915C 
601. 

18 aj. p 645 note 4. 
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Exccptiotis to the rule. The rule does not apply others was contemplated,51 nor where sickness is 
where the acts arc of such a character that they to be anticipated.®^ The death of a party does not 
may be as well performed by others^® as by the exrase nonperformance of a contract which em- 
promisor’s personal representatives,50 nor where the bodies a property right which passes to personal 


contract by its terms shows that 

S^ljUity of snrvivliiff party 

(1) Death, while work was In prog¬ 
ress, of one contracting to do dec¬ 
orative figured work personally, left 
owner of building Uable for benefits 
received.—Buccinl v. Patemo Ck>n8t 
Co. 170 N.B. 910, 263 N.T. 266, re- 
veralng 237 N.T.S. 736, 228 App.Dlv. 
604. 

(2) Although contract for medical 
treatment called for personal skill, 
terminating upon contractor’s death, 
obligation to pay contractee a spec¬ 
ified sum monthly for life continued. 
—Brearton v. De Witt, 170 N.E. 119, 
252 N.T. 496, reversing 234 N.Y.S. 
716, 226 App.Dlv. 611. 

49. Ala.—Dixie Industrial Co. v. 
Benson, 79 So. 615, 202 A^ 149. 

CaL—In re Comas' Estate, 66 P.2d 
784, 8 CaL2d 347—In re Burke's Es¬ 
tate, 244 P. 340. 198 Cal. 163. 44 
AL.R. 1341—Mackay v. Clark Rig 
Bldg. Co.. 42 P.2d 841, 6 CaI.App. 
2d 44. 

Pla.—Whldden v. Suimy South Pack¬ 
ing Co., 162 So. 503, 606, 120 Pla. 
191, quoting Coxptu auila. 

Iowa.—In re Grooms’ Estate, 216 
N.W. 78, 204 Iowa 746. 

Ky.—Bates v. Starkey, 279 S.W. 848, 

, 212 Ky. 347. 

Mass.—Mulloney.v. Black, 188 NJBL 
684, 244 Mass. 391. 

N.Y.—Gura v. Herman, 238 N.Y.S. 
230, 227 App.Dlv. 462, afOrmed 171 
N.B. 808, 263 N.Y. 618. 

N.C.—Burch v. J. D. Bush A Ca, 
106 S.E. 489, 181 N.a 126. 

Fa.—In re Book’s Estate, 147 A 608, 
297 Pa. 643—Young v. Gongaware, 
119 A. 271, 272, 276 Pa. 286, citing 
Corpus Juris—Commonwealth v. 
Long, 167 A 433, 435, 110 Pa.Super. 
1, citing Ooxpiui Jtuda, 

WIs.—In re Lehman’s Estate, 269 
N.W. 407, 217 Wis. 612. 

18 C.L p 646 note 6, 

tjwa of demarcatlou; intentloa 

(1) The line of demarcation be¬ 
tween contracts purely personal and 
discharged by the death of a party 
and those which the personal repre¬ 
sentatives of a deceased party could 
perform as well as he la not clearly 
defined. 

pla.—prissell v. Nichols, 114 So. 481, 
94 Fla. 403. 

N.C.—Burch v. J. D. Bush & Co., 
106 S.B. 489, 490, 181 N.a 126. 

(2) “The reasons for this become 
obvious and apparent upon a mo¬ 
ment's reflection. Two elements 
which enter Into the making of a 
contract, namely, the Intention and 
understanding of the parties, are not 


performance by I representatives 

subject to any fixed standard of 
'weights and measures.’ They are 
invisible and Intangible things, varia¬ 
ble with time and place, and> unde¬ 
terminable by any constant or set 
formula. Hence no hard and fost 
rule can be established for their as¬ 
certainment"—^Burch V. J. D. Bush 
& Co., supra. 

(3) Whether a given case falls un¬ 
der the general rule, or the excep¬ 
tion. must depend upon the intention 
of the parties, for, at last it Is 
in every case purely a question of 
their understanding and agreement 
—Burch V. J. D. Bush & Ca, supra. 
Xanufactuze of bracelet 

A contract ordering the manufac¬ 
ture and delivery of a bracelet to 
the wife of purohaser, to be paid 
for by him, was not discharged by 
his death prior to delivery.—Gura v. 
Herman, 238 N.Y.S. 230, 227 App. 
Dlv. 462, affirmed 171 N.B. 808, 263 
N.Y. 618. 

Building oontraots 

(1) Building contracts may, within 
the meaning of the text rule, usually 
be performed by others.—In re 
Burke’s Estate, 244 P. 340, 198 CaL 
163, 44 AL.R. 1841—Mackay v. Clark 
Rig Bldg. Co., 42 P.2d 841, 6 CaL 
App.2d 44. 

(2) Uncompleted contracts for 
building oil derricks were, accord¬ 
ingly, not contracts for performance 
of purely personal services which 
were discharged by builder's death, 
so as to preclude cause of action 
against defendants alleged to have 
appropriated contracts.—^Mackay r. 
Clark Rig Bldg. Co., supra. 

Care asid malntenanoe of ohUd 
Pa.—In re Book’s Estate, 147 A. 605, 

297 Fa. 648. 

Cknupensatloii of arOhiteot 

Wh«re contract provided for pay¬ 
ments to architect on completion of 
plans and when contract was award¬ 
ed, death of owner prior to accept¬ 
ance of bid entitled architect only 
to compensation for plans.—^Bates v. 
Starkey, 279 S.W. 848, 212 Kv. 847. 

Oultivatioji of son 

Contracts for cultivation of soil 
are not generally terminable on 
death.—dalifornia Packing Corpora¬ 
tion V. Lopez, 279 P. 664, 207 CaL 600, 
64 AL.R. 1412. 

Bale of used truck 

Truck salesman's personal capacity 
to sell buyer’s old truck for stated 
sum was not of essence of sales¬ 
man’s contract, personally guarantee¬ 
ing sale 0 ^ such truck, so that his 
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of deceased.53 Similarly nonper- 


death did not discharge agreement.— 
Edelen Transfer & Storage Co. v. 
Willis, 66 S.W.2d 214, 16 TenaApp, 
99. 

Support of blind person 
Agreement of two brothers and 
sister to support their blind brother 
for life In consideration of transfer 
of all his property to them was held 
not personal promise or agreement 
terminated by death of one promisor 
and Incompetency of others.—^In re 
Comas’ Bsthte, 66 P.2d 784, 8 Cal2d 
347. 

Timber and lumber operations 
An agreement to cut a certain tract 
of standing timber and to saw it 
into lumber was held to fall within 
the text rule.—^Burch v. J. D. Bush 
& Co., 106 S.B. 489, 181 N.a 125. 

5& Ala.—Allen v. Stradford, 78 So. 
955. 956, 201 Ala. 669, quoting Oois 
pus Juris. 

Cal.—^In re Comaz* Estate, 65 P.2d 
784, 8 Cal.2d 847. 

N.C.—Burch v. J. D. Bush & Co., 106 
S.E. 489, 490, 181 N.a 125, citing 
Corpus Juris. 

Pa.—Young v. Gongaware, 119 A 271, 
276 Pa. 286—In re Troutwine’s Es¬ 
tate, 178 A 302, 117 Pa-Super. 626. 
Tex—Neyland v. Brammer, Civ.Api>.. 

73 S.W.2d'884, error dismissed. 

13 C.J. p 645 note 6. 

Fresumjption is that the promisor 
Intends to bind his personal repre¬ 
sentatives by the terms of the con¬ 
tract in the absence of words to 
contrary effect or nature of subject 
matter indicating that promisor alone 
is expected to perform. 

U.S.—U. S., for Use and Benefit of 
WUhelm v. Chain, W.Ya., 67 S.CL 
894. 300 U.S. 31, 81 L.Ed. 487, re¬ 
versing, C.CA., Chain v. Wilhelm, 
84 F.2d 138, certiorari granted IT. 
S., for Use and Benefit of Wil¬ 
helm V. Chain, 57 S.Ct 47, 299 U. 
S. 631, 81 L.Bd. 391. 

Fla.—Prlssell v. Nichols, 114 So. 431, 
94 Fla. 408. 

N.Y.—Gura v. Herman, 238 N.Y.S. 
230, 227 App.Div. 462, affirmed 171 
N.E. 808, 263 N.Y. 618—In re Wit- 
kind’s Estate. 4 N.Y.S.2d 933, 167 
Mlsa 886. 

OkL—Spurr v. Pryor ft Stokes, 280 
P. 267, 104 Okl. 68. 

51. CaL—^In re Burke’s Estate, 244 
P. 840, 198 CaL 168, 44 AL.R. 1341. 
18 aj. p 646 note 7. 

58. Wl8.-r-JennIngs v. Lyons, 89 
Wis. 663, 20 Am-R. 67. 

53. Po.—Young V. Gongaware, llOi 
A 271, 275 Pa. 286. 
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formance is not excused by the death of one party 
where the other party has a property interest in the 
subject matter of the contracfc^i 

The rights and liabilities of personal representa¬ 
tives of decedent as regards his contracts are treat¬ 
ed in the CJ.S. title Executors and Administrators 
' §§ 100, 367-.381, also 23 CJ. p 1131 note 24, 24 CJ. 
p 273 note 20-p 295 note 91. 

§ 466. Destruction of Subject Matter 

a. In general 

b. Building and construction contracts 
a. In General 

Destructton of the cubjeet matter of a contract may 
excuse performance. 

Where the contract relates to the use or posses¬ 
sion or any dealing with specific things in which the 
performance necessarily depends on the existence of 
the particular thing, the condition is implied by law 
that the impossibility arising from the perishing or 
destruction of the thing, without default in the 


party, shall excuse the performance, because from 
the nature of the contract it is apparent that the 
parties contracted on the basis of the continued ex¬ 
istence of the subject of the contract®® 

Exceptions, The rule just stated has been held 
to have no application to a case where the thing 
destroyed is the thing which one of the parties has 
expressly contradted to produce by manufacture or 
otherwise,®® nor to a contingency reasonably to be 
anticipated, such as the impossibility to perform a 
subcontract where the principal contract is termi-. 
nated according to its provisions.®^ It has also been 
held that in the absence of a provision in an agree¬ 
ment for rental of equipment to go into a building, 
terminating liability of lessor in case the building is 
destroyed, its destruction does not excuse nonper¬ 
formance.®® 

Restoration of consideration. Compensation for 
work done may be recovered, notwithstanding de¬ 
struction of the subject matter prevents perform¬ 
ance, where such destruction was due to something 
whidh could not have been discovered by inspection 


64 Fla.—Whlddeii v. Sunny South 
Packinar Co.. 162 Sa 603. 120 Fla. 
191. 

Fruit paoUog- 

Cltrus fruit marketlngr contract be¬ 
tween grower and packer covering 
grower's crops over period of five 
years, and constituting packer not 
only agent for grower In picking, 
hauling, and marketing of crop, but 
also vesting him with Interest In 
crop in nature of a mortgage upon 
crop, which mortgage should contin¬ 
ue until advances made under con¬ 
tract were paid, was not discharged 
by death of grower, since packer 
had Interest in performance of con¬ 
tract and acts to be performed under 
contract by grower were not personal 
but could be performed by represen¬ 
tatives of grower.—Whidden v. Sun¬ 
ny South Packing Go., supra. 

56. X7.S.—Israel v. Luckenbach S. 
S. Co., C.C.A.N.T., 6 p.2d 99S, re¬ 
versing, D.C., 286 P. 749—^The Cla- 
veresk, C.C.A.N.Y., 264 P. 276, af¬ 
firming, D.C., Earn Line S. S. Co. 
V. Sutherland S. a Co., 264 F. 126. 
Cal.—O’Hare v. Peacock Dairies, 
App., 79 P.2d 43S, followed In 79 
F.2d 448—Gibbs v. Hersman, 239 P. 
S50, 73 CalJlpp. 782. 

Ky.—Swiss Oil Corporation v. Rlggs- 
by. 6? S.W.2d 30. 262 Ey. 874. 
Mlfts.—Gulf ft a L R. Co. V. Horn, 
100, So. 881, 882, 135 Hiss. 804. 
citing CoTpuB foxls—Piaggio v. 
Somerville, 80 So. 342, 119 Hiss. 6. 
Ho.—St, Joseph Hay ft Feed Co. v. 

Brewster, App., 195 S.W. 71. 
N.T^In re Wltklnd’s Estate, 4 N.T. | 
- a2d 983. 167 Hiso. 886—Eirkpat-1 


rick Home for Childless Women v. | 
Eenyon, 196 N.T.S. 260, 119 Hisc. 
849, motion denied 196 N.T.S. 475, 
and affirmed 198 N.T.S. 861, 206 
AppDiv. 728. 

Okl.—Cosden Oil ft Gas Co. ▼. Moss, 
267 P. 865, 131 Okl 49. 

Pa.—Greenberg v. Sun Shipbuilding 
Co., 121 A. 68, 64, 277 Pa. 812, 
citing Corpus dTurls. 

Tex,—Senter v. Dixie Motor Coach 
Corporation, Clv.App., 67 S.W.2d 
846, denying second rehearing 68 
aw.8d 1117, affirmed, ConnApp., 97 
aW.2d 946. 

Wyo.—^Dow V. Bryant, 206 P. 1061, 
1063, 22 Wyo. 608, quoting Corpus 
Juris. 

18 aj. p 648 note 97, p 817 note 28. 
rutmty 

'This implied condition has come 
to be designated as impossibility of 
performance, although In some in¬ 
stances it la rather lax nomenclature, 
for in many cases it is not a matter 
of impossibility but futility.”— 
Swiss Oil Corporation v. Rlggsby, 67 
aW.2d 80, 88, 262' Ky. 874. 
Destruotioii of buildings 

(1) Where opera building was to¬ 
tally destroyed by fire before per¬ 
formance of contract involving trana- 
fer of stock to third parties in con¬ 
sideration of latter refinancing cor¬ 
poration which owned building and 
paying its debts, destruction of 
building was held to discharge each 
party from further liability under 
contract—Tulsa Opera House Co. v. 
Mitchell, 24 P.2d 997, 166 Okl. 6L 

(2) Contract to extend country 
club privileges to hotel guests was 
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held not to bind hotel company to 
pay amount specified after destruc¬ 
tion of hotel—La Cumbre Golf and 
Country Club v. Santa Barbara Ho¬ 
tel Co., 271 P. 476, 206 Cal 422. 
Destruction of horse 
One hiring a horse and agreeing to 
return him in as good condition as 
when received was excused from so 
doing where before the time specified 
for such return the horse was taken 
sick and destroyed by an agent of 
the society for the prevention of 
cruelty to animals.—Gouled v. Hol- 
wltz, 118 A. 823, 95 N.J.Law 277. 

66 . Misa—IT. S. Fidelity ft Guaran¬ 
ty Co. V. Parsons, 112 So. 469, 147 
Miss. 336, 63 A.L.R. 88. 

Ohio.—Donaldsoh v. Sutherland Mfg. 
Co., 6 Ohio NP.,N.S., 425, affirmed 
Sutherland Mfg. Co. v. Donaldson, 
86 N.E. 1133, 78 Ohio SL 399, 68 
Clnc.L.BuL 88, 6 Ohio L.R. 614 
12 C.J. p 644 note 98. 

57, Mass.—Soley v. Jones, 96 NJEL 
94, 208 Mass. 66L 

6 a N.T,—General Talking Pictures 
Corporation v. Rinas, 288 N.I.R 
286, 248 APP.D1V. 164. 

Destmotioa of building by ftre 
In absence of provision for termi¬ 
nation of liability under ten-year 
agreement for rental of talking plo* 
ture apparatus by exhibitor in event 
of destruction of theater in which 
It was placed, exhibitor was not re¬ 
lieved from liability thereunder by 
destruction of theater by fire.—Gen¬ 
eral Talking Pictures Corporation v* 
I Rinas, supra. 
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of party doing the work under a contracL^^ One 
■who has contracted to do a particular thing and 
has received pajTnent therefor cannot retain the 
payment made to him in advance for his work 
when, by reason of an unavoidable accident, he is 
excused from the performance of his contract.®® 

h. Building and Oonstmction Contracts 

(1) Contract for completed structure 

(2) Contract for work on existing stnic- 
• ture 

(1) Contract for Completed Structure 

Where a builder agrees under an entire contract 
to construct a completed work, he is not excused from 
doing so by reason of the destruction of the structure 
prior to completion. Under a divisible contract, the 
builder may recover Installments due at the time an 
uncompleted structure is destroyed, and may not be 
required to rebuild it. 

A builder who agrees under an entire contract to 
construct a completed work is not excused from the 
full performance of his contract by the destruction 


of the work when partly completed, but must him¬ 
self bear the loss, although such destruction is caus¬ 
ed by unavoidable accident,®^ unless protection 
against such a contingency may be impliedly read 
into the contract or the o^vner has expressly as¬ 
sumed risk of loss.®3 If the contract expressly pro¬ 
vides how the loss shall be borne in case the build¬ 
ing is destroyed by fire or earthquake, a covenant 
that the building must continue in existence, and 
that a destruction thereof before completion shall 
excuse further performance by the contractor and 
entitle him to recover for the value of the work 
done will not be implied.®^ In case of such destruc¬ 
tion not only is the builder denied a recovery of 
compensation for the partly completed work,®® un¬ 
less he is protected against such a contingency by 
the terms of the contract,®® but also the owner may 
recover from him partial payments made as the 
work progressed,®'^ and may maintain an action for 
damages against him for failure to perform his con¬ 
tract.®® It has been held, however, that even though 
the contract is an entire one, if payment therefor is 


S9. Kan.—^Hickman v. Union Oil Co. 
of Wichita, 189 P. 891. 10$ Kan. 
555. 

DzUliug oil WeU 

Driller of an oil well after the 
collapse of casing caused by a de¬ 
fect which it was Impossible for the 
driller t« discover by inspection 
within the terms of the contract was 
held to be entitled to compensation 
for the work he did.—Hickman v. 
Union Oil Co. of Wichita, supra. 

eOw Ky.—Jones-Gray Constr. Co. v. 
Stephens, 181 S.W. 669, 167 Ky. 
766. 

Wls.—Rudd V. Bell, 18 N.W. 446. 65 
Wis. 663. , 

61. La.—Stewart v. Dixie Laundry 
Co., 6 La.App. 153. 

Misa—U. S. Fidelity & Guaranty Co. 
Parsons, 112 So. 469, 147 Mis&l 
336, 63 A.L.R. 88. | 

Pa.—Commonwealth v. Evans, 166 A. j 
189, 304 Pa. 446—Garman v. Hoov- { 
er, 96 Pa.Super. 203. 

9 C.J: p 805 note 63. 
fiiBnxanoe by builoer 
A pro-Tlslon in the contract excus¬ 
ing builder from procuring Are In¬ 
surance on material incorporated in 
the building did not affect the op¬ 
eration of the text rule as applied 
to a Are loss.—Commonwealth v. 
Nelson-Pedley Const Co., 154 A. 883, 
303 Pa. 174. 

Promise to pay for rebuilding 
An oral promise by owner, not sup¬ 
ported by consideration, to pay for 
rebuilding of structure destroyed by 
Are prior to completion did not alter 
the text rule,—Garman v. Hoover, 96 
Pa.Super. 208. 

170.J.S.-61 


“Bisk« 

Term “risk,’* within provision In 
building contract that work shall 
be at contractor's risk, refers to 
every kind of risk, not only Are.— 
Commonwealth v. Evans, 166 A. 139, 
304 Po. 446. 

62. N.T,—Kinzer Constr. Co. v. 

State, 125 N.T.S. 46. 

9 C.J. p 805 note 64. 

68 . La,—Tatum v. Andrews, 116 So. 

466, 166 La. 222. 

Duty to insure 

Owner, obligated by the contract 
to insure building when it became in¬ 
surable, assumed risk of loss by Are. 
—Tatum V. Andrews, supra. 

64b CaJ.—Watson v. Alta Inv. Co., 
108 P. 48, 60, 12 CalJLpp. 660, 566. 

6 B. Tex.—American Surety Co. of 
New York v. Gonzales Water Pow¬ 
er Co., Civ.App., 211 S.W. 251, error 
refused. 

9 C.J. p 806 note 66. 

Dam 

Contractor, under Agreement to 
construct a dam, which agreement 
he could not‘literally perform be¬ 
cause of the washing out of a bulk¬ 
head, was in no position, where he 
had refused to complete the dam as 
far as the bulkhead, to contend that 
he should recover the value of the 
work done on quantum meruit— 
American Surety Co. of New York v. 
Gonzales Water Power Co., supra. 
Beoovezy allowed 
Where one agreed to furnish labor 
and materials for a building in 
course of construction. It was held 
1 that the builder might recover for 
I the work he had done when the build- 
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ing was destroyed by Are.—Robb v. 
Parten, 226 N.W. 616, 616, 178 Minn. 
188, reversing 220 N.W. 610, 178 
Minn. 188, citing Coxpas Jnzis. 

6 a Cal.—Anderson v. Quick, 126 P. 
871, 163 Cal. 668~Stoek v. Thiele, 
149 P. 871, 27 Cal.App. 197— 
Roughton V. Brookings Lumber, 
etc., Co., 148 P. 639, 28 Cal.App. 
762—^Keeling v. Schastey, 124 P. 
4ll5, 18 CaLApp. 764—Hettinger v. 
Thiele, 118 P. 121, 16 CaLApp. 1. 
9 C.J. p 806 note 67. 

67. N.J.—^Trenton Public School v. 
Bennett, 27 N.J.Law 618, 72 Am. 
D. 373. 

N.Y.—^Tompkins v. Duley, 25 N.T. 
272, 82 Am.D. 849. 

Tex.—Bartlett v. Bisbey, 66 S.W. 70. 
27 Tex.Civ.App. 406. 

6 a Ohio.—^Bath Tp. Bd. of Educa¬ 
tion v. Townsend, 59 N.B. 223, 68 
Ohio St 614, 62 L.R.A. 868. 

9 C.J. p 806 note 69. 

Cost of removing ddbrls sot rsooverw 
able 

In an action by the owner for 
breach of contract for remodeling a 
building which collapsed In the prog¬ 
ress of the work without fault ei¬ 
ther of the owner or the contractor, 
and which the contractor declined to 
complete after It was restored to the 
condition it was before the work 
was commenced, the owner cannot 
prove the cost of removing the de¬ 
bris from the ground after the col¬ 
lapse, it being the owner's duty to 
prepare the building to receive the 
work to be done by the contractor.— 
Chapman v. J. W. Beltz, etc., Co., 85 
S.E. 1018, 48 W.Va. 1. 
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to be made in installments as the work progresses, 
the owner’s obligation to pay such sums becomes 
fixed and absolute when the structure reaches 'the 
required stage, and that therefore the builder is en¬ 
titled to recover such payments as are due at the 
time the structure is destroyed.®^ 

Application of rules. These rules have chiefly 
been announced where the structure was destroyed 
before completion by accidental fire;"^® but they are 
equally applicable where the structure falls by rea¬ 
son of latent defects in ihe soil,*^! or is destroyed by 
lightning ,'^2 by a flood,7® or by a storm,7* unless per¬ 
formance has been unreasonably delayed by the em¬ 
ployer."^® The fact that the owner furnishes the 
materials for the work does not alter this rule.^® 

Fault of owner. Where the destruction of the 
structure is due to the negligence or default of the 
owner, the contractor may recover for the labor 
done and the materials furnished in partial perform¬ 
ance of the work.7^ 

Destruction due to defective plans. Where the 
work is destroyed before completion by reason of 
inherent weakness arising out of defective plans and 
specifications furnished by the owner and in accord¬ 
ance with which the builder has agreed to do the 
work, the builder may recover compensation for the 
work done;7® and this rule applies notwithstanding 
a statutory provision to the effect that the loss shall 
fall on the contractor in case of an accidental de¬ 
struction of the work before its delivery to the own- 
er.73 Where, however, plans are not furnished by 
the owner, but are furnished by the architect and 
made a part of the contract, the contractor cannot 
recover for materials furnished and work perform¬ 
ed where the structure collapses when nearly com¬ 


pleted owing to defects in the plans and specifica. 
tions.®® 

Where the owner accepts the structure before 
completion and it is afterward destroyed before full 
completion, the builder may recover a pro rata com¬ 
pensation for the work performed but it has been 
held that to entitle the builder to recover in such 
case the evidence to show an acceptance should be 
unequivocal; it cannot be presumed from ordinary 
acts done as the owner of the realty.®^ 

Where the contract Is completed and the owner 
wrongfully refuses to accept delivery, he must pay 
for the building, although there has been in fact no 
delivery by reason of the loss of the building by 
fire after such offer and refusal.®® 

Divisible contract. Where the contract is not en¬ 
tire and the work is destroyed when partly com¬ 
pleted, the builder has been held entitled to recover 
the installments due at the time of the destruction 
of the work, or the pro rata value of the mate¬ 
rials and work, as the evidence should show the 
contract to be;®^ and it has also been held that he 
is not required to rebuild the structure.®® 

(2) Contract for Work on Existing Structure 

Under a contract to do work on an existing strudture, 
its destruction before completion of such work may ex¬ 
cuse the builder from further performance. 

Where the contract is for the performance of 
work on an existing structure which must continue 
to exist in order that the work may be performed, 
and such structure is not wholly under the control 
of the builder, as where repairs or alterations arc 
to be made on a building,®® or where the contract 
is for the construction of a particular part of a 
house,®"^ it has been held that the agreement is on 


69;. Md.—Mllske t. Steiner llffantel 
Co., 6S A. 471, 103 l£d. 235, 116 Am. 
S.R. 364. 6 L.E.A.,N.S., 1106. 

9 aj. P 306 note 70. 

7a MIbb.—U. S. FideUty & Guaran¬ 
ty Co. V. Parsons, 112 So, 469, 147 
Miss. S35, 68 A.L.E. 88. 

9 C.J. P 806 note 71. 

Xuniraaioe 1)7 owner 
Building contractor was not re¬ 
lieved from duty to rebuild. In case 
of fire before completion, by provi¬ 
sion that owner carry Insurance.— 
IT. S. Fidelity & Guaranty Co. v. Pai^ 
sona supra. 

71^ N.J.-^renton v. Bennett, 27 N. 
J.Law 613. 72 Am.D. 873. 

7SL.' Conn.—School Dlst. No. 1 v. 
iHauchy, 25 Conn. 530, 68 Am.D. 371. 

731,, U.lS.—Chapman v. Montgomery 
Wdter Power Co., Ala., 126 F. 872, 
61 C.C.JL 347. 

13 ax p 806 note 74. 


74. U.S.—Atlantic, Gulf & Pacific Co. 
V. Philippine, 81 S.Ct 138, 219 U. 
S. 17, 65 L.Ed. 70. 

9 aj. p 806 note 76. 

75. Ala.—Partridge v, Forsyth, 29 
Ala. 200. 

9 C.X p 807 note 76. 

7a Ala.—Brumby v. Smith, 3 Ala. 
128. 

Va-—Clark v. Franklin, 7 Leigh 1, 
34 Va. 1. 

Wis.-Vogt V. Hecker, 96 N.W. 90, 
118 \Ws. 806. 

77. N.X—^Rlsley v. Ocean City Dev. 
Co., 69 A. 192, 76 N.XLaw,840. 

9 C.J. p 807 note 78. 

78. Ark—'Fellhelmer v. Higgins, 151 
S.W. 991, 106 Ark. 698. 

9 ax p 807 note 79. 

79. U.S.—Penn Bridge Co. v. New 
Orleans, La., 222 F. 787, 188 aa 
A. 191. 

9 C.J. p 807 note 80. 
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Sa Tex.—^American Surety Co. v. 
San Antonio L. & T. Co., Clv.App., 
98 S.W. 387. 

8 L Tenn.—Galyon v. Hetchen, 1 S. 

W. 608, 86 Tenn. 66. 

SSL Mich.—FUdew v. Bealey, 8 N. 

W. 278, 42 Mich. 100, 36 Am.R 433. 
9 ax p 807 note 88. 

83. Philippine.—Tauaon v. Zamora, 

- 2 Philippine 306. . 

84. N.a —^Keel v. East Carolina 
Stone & Const. Co., 66 S.E. 826, 
143 N.C. 429. 

9 ax p 807 note 86. 

35. Cai—^Hettinger v. Thiele, 113 P. 

121, 16 CaLApp. 1. 

9 C.X p 807 note 86. 

86 . Ohio.—^Bailey v. Brown, 9 Ohio 
Clr.Ct 465, 6 Ohio Cir.Dec, 440. 

87. Mass.—^Butterfield v. Byron, 27 
N.E. 667, 163 Mass. 617, 25 Am.S.It. 
664, 12 L.R.A 671. 

9 C.X p 807 note 88. 
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the implied condition that the structure on which 
the work is to be done shall continue in existence, 
and if the structure is destroyed without the fault 
of the builder before the work is completed, he is 
excused from further performance and under 
this view not only is the owner precluded from re¬ 
covering partial payments made to the builder as 
the work progressed,but also, in the absence of 
any provision in the contract to the contrary, the 
builder may recover on a quantum meruit for the 
value of his labor and materials expended in the 
partial performance of the work,^® except under 
a statutory provision to a contrary effect.®^ The 
contractor is, moreover, held to be released from 
further performance in such a case even though the 
structure should have been completed by him be¬ 
fore the loss occurred,®^ and even though, if he had 
not so delayed, the owner might have insured it be¬ 
fore that time.83 It has also been held that this 
rule applies even though the contract contains a 
provision that the owner shall not be responsible 
for any loss or damage that may happen to the 
work;®* but it has been held that, where the con¬ 
tractor has been paid the amount which was to 
have been paid during the progress of the work, he 
cannot recover a balance which was to be paid on 
completion, either on the contract or on a common 
count®® 

Under another view impossibility of performance 
by reason of the destruction, without fault of ei¬ 
ther the builder or owner of the existing struc¬ 


ture, will absolve both parties from liability,®® and 
in the absence of a stipulation against loss resulting 
from an unforeseen calamity of nature, such as a 
storm, it has been held that the loss should be im¬ 
posed on both parties in the position where the 
calamity found them.®'^ Similarly, each party has 
been required to bear his own loss in case of de¬ 
struction by fire.®® 

Where the failure of the builder fully to perform 
the contract before the destruction of the struc¬ 
ture is due to the default of the owner, he may, 
of course, recover for the partial performance,®® 
and a fortiori if by the express terms of the con¬ 
tract the risk of destruction is on the owner, the 
builder may recover for the partial performance of 
the contract^ 

Where the owner has made a payment in advance 
and the work is not performed by the builder by 
reason of the destruction of the structure on which 
the work was to be performed, the owner may re¬ 
cover back the overpayment® So, where one con¬ 
tracts to do a specific portion of the work, such as 
the carpenter work, in the erection of a building, 
and the building is destroyed after the performance 
of such work, but before entire completion by the 
other contractors, such contractor naay recover.® 

Of course, where the builder expressly assumes 
the risk that the structure may be destroyed prior 
to completion of the work, the builder must bear the 
burden of the loss.* It has also been held that, 


88 L Mass.—Gilbert, et<i., Mfgr. Co. v. 

Butler, 16 N.I3. 76, 146 Mass. 82. 
N.T.—^Dexter v. Norton, 47 N.T. 62, 

7 Ain.R 416. 

6 C.J. p 807 note 89. 

89. Ind.—^Krause v. Crothersville, 70 
N.E. 264, 162 Ind. 278, 102 Am.S.R. 
203, 66 URA. Ill, 1 Ann.Cas. 460. 

90 . Kan.—Carroll v. Bowersock, 164 
P. 143, 100 Kan. 270, L.RA.1917D 
1006. ' 

9 C.J. P 808 note 91. 

Oonstroctloii of floois 

Kan.—Carroll v. Bowersock, supra. 

meetiloal work 

Conn.— Goldfarb v. Cohen, 102 A- 649, 
92 Conn. 277. 

Plnmblnsr and. lieatlBff 
Neb.—Acme Plumbing & Heating Co. 
V. Hlrscb, 286 N.W. 137, 121 Neb. 
184. 

91. La.—Seguln v. Debon, 3 Mart 6, 
6 Am.D. 736. 

Sale not atteared by parttonlar stat¬ 
ute 

Mo.Rev.St 5 687, providing that no 
"suit shall be maintained against 
any tenant or other person in whose 
house’ or apartment Are shall acci¬ 


dentally take place; nor shall any 
recompense be made by any, such 
person for any damages occasioned 
thereby," does not change the rule 
announced In, the text—^Haynes v. 
St. Louis Second Baptist Church, 12 
Mo.App. 636, affirmed 88 Mo. 286, 
67 Am-R 413. 

98. Ind.—Krause v. Crothersvllle, 70 
N.H. 264, 162 Ind. 278, 102 AiruS. 
R 203, 63 L.RA. Ill, 1 Ann.Cas. 
460. 

9 C.J. p 808 note 93. 

93. Ind.—Krause v. Crothersvllle, 
supra. 

9 C.J. P 808 note 94. 

94b Ind.—Krause v. CrothcrsvlUe, 
supra. 

95. Ind,—Krause v. Crothersvllle, 
supra. 

9 C.J. p 809 note 96. 

96. Ind.—^Rossvllle Alcohol & Chem¬ 
ical Corporation v. Steel Const 
Co., App., 8 N.B.2d 1016. 

N.J.—Matthews Const. Co. v. Brady, 
140 A. 433, 104 NJ.Law 488. 
irndallvered material 
Builder could not recover from 
owner of building, burned while be- 
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ing remodeled, for materials special¬ 
ly made therefor, but not yet deliv¬ 
ered and accepted nor Incorporated 
into building.-Matthews Const Co. 
V. Brady, supra. 

97. Fla.—^Moon v. Wilson, 180 Sa 
25, 100 Fla. 791. 

98b Ind.—Rossville Alcohol & Chem¬ 
ical Corporation v. Steel Const 
Co., App., 8 N.B.2d 1016. 

99 b Mich.—^Teakle v. Moore, 91 N. 

W. 636, 131 Mich. 427. 

9 C.J. P 809 note 97. 

1 . IlL—Sontag v. Brennan, 76 UL 
279. 

9 C.J. p 809 note 98. 

2, Mass.—Butterfield v. Byron, 27 
N.E. 667, 163 Mass. 617, 25 Am.S. 
R 654, 12 L.RA. 671. 

a Iowa,—Garretty v. Brazell, 34 
Iowa 100. 

9 Q.J. P 809 note L 
4 , S.C.—Crymes v. Gaul Const Co., 
108 S.B. 176, 117 S.a 18. 

Stmotue taken as It stood 
Where contractor, employed to 
model a building, was to get 
building as it stood, and all of 
building except what was used 
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where the contract is to complete or to do certain the work, but before entire completion by the con- 
work on a partly completed structure and the struc- tractor.® 
ture is destroyed before it is completed or the work 

is performed, the owner may reconstruct the struc- § 467. Legal Impossibility 

ture as it was before the contractor began a;id re- performance of a contract cannot be compelled where 

quire him to comply with his contract.® it would involve a violation of law. 

Where a subcontractor contracts to do part of Performance of a contract cannot be compelled 
the work on a structure, he is not deprived of his where it would involve a violation of law.^ Hence, 
right to compensation by the fact that the building a contract is discharged where, after it has been 
is destroyed after the subcontractor has performed entered into, the performance is made unlawful.® 


the new work, and receive a speci¬ 
fied amount for the undertaking and 
was to he answerable for, restore 
and make good all damages, etc., oc¬ 
casioned or rendered necessary by 
fire, etc., the contractor and surety 
were not discharged by the destruc¬ 
tion of the building by fire before 
completion of the work and by the 
owner's failure to restore It to the 
condition it was in when .the con¬ 
tractor began to remodel it.—Crymes 
V. Gaul. 117 S.H. 403, 124 S.C. 381. 
bsuraace money in rebTifldlng 
Where a contract for the remodel¬ 
ing of a building did not provide 
that if the building burned down 
the Insurance money was to be used 
in rebuilding It, the failure of the 
owner to pay lie Insurance money 
to the contractors for use In restor¬ 
ing the building after its destruction 
by fire, or to pay the amount of the 
contractor's loss, did not discharge 
the contractors or their surety.— 
Crymes v. Qaul Const Co., 108 S.E. 
176, 117 S.a 18. 

fi. Ind.—Krause v. Crothersville, 70 
N.E. 264, 162 Ind. 278, 102 Ain.S.R 
203, 65 L.R.A, 111, 1 Ann.Cas, 460. 
9 C.J. p 809 note 2. 

& HI.—Clark y. Busse, 82 IlL 615. 
Tex.—^American Surety Co. v. San 
Antonio L. & T. Co., CiY.App., 98 
S.W. 887. 

7. U.S.—Ganley v. Wallace, 17 F. 
Supp. 115, 118, Quoting Oorpns Ju¬ 
ris. 

Cal.—National Pavements Corpora¬ 
tion ‘ of California v. Hutchinson 
Co., 22 P.2d 584, 635, 132 Cal.App. 
236, citing Gorpus Juris. 

Pa.—Monaca Borough v. Monaca St 

R. Co., 93 A. 344, 247 Pa. 242. 
-R.L—Di Blasio V. Ross, 110 A. 415, 

43 R.1. 78, citing Coipns Juris. 
Tex.—Buie v. Porter, Clv.App., 228 

S. W. 999, 1008, quoting Corpus Jiu 
xls. 

Corpus Juzls has been quoted and 
the rule recognized in F. B. Warren 
ICercantile Co. V. Myers, 46 P.2d 6, 7, 
48 Wyo. 232. 

EmstratloiL not United to legal im- 
posBlIdllty 

In* what Is commonly called the 
doctrine of frustration of contract 
due to impossibility of performance, 


impossibility is not limited to legal 
impossibility alone, notwithstanding 
this is perhaps the most frequent 
type of Impossibility now Invoked.— 
Murphy v. North American Co., D.C. 
N.T., 24 P.Supp. 471. 

8. tl.S.—Operators' Oil Co. v.. Bar- 
bre, aaA.Okl., 66 P.2d 867—Gan¬ 
ley V. Wallace. D.C.D.C., 17 P. 
Supp. 115, 119, quoting Corpus Ju¬ 
ris. 

Ark.—Tipler-Grossman Lumber Co. 
V. Forrest City Box Co., 229 S.W. 
17, 148 Ark. 132. 

Cal.—Gray v. Beklns, 199 P. 767, 186 
Cal. 389—National Pavements Cor¬ 
poration of California v. Hutchin¬ 
son Co.. 22 P.2d 534, 636, 182 CaL 
App. 235, citing Corpus Juris—In¬ 
dustrial Development & Land Co. 
v. Goldschmidt, 206 P. 134, 66 CaL 
App. 607. 

Del—^Peckham v. Industrial Securi¬ 
ties Co., 113 A. >799. 800, 1 W.W. 
Harr. 200, citing Corpus Juris, 

Ga.—Harrison v. Hartford Steam 
Boiler Inspection & Insurance Co., 
187 S.E, 648, 188 1, reversed on 

other grounds Hartford Steam 
Boiler Inspection & Ins. Co. v. Har¬ 
rison, 67 S.Ct 838, 301 U.S. 469, 81 
L.Ed. 1223. 

Ill.—Levy V. Johnston & Hunt, 224 
IlLApp. 300—^Morgan v. Cook, 213 
IlLApp. 172. 

Ind.—^Poledor v. Mayerfield, 176 N. 
E. 32, 94 Ind.App. 601, denying re¬ 
hearing 178 N.B. 292, 94 Ind.App. 
601—Gregg School Tp., Morgan 
County V. Hlnshaw, 132'N.E, 686, 
76 Ind.App. 603, 17 A.L.R. 1222. 

Ky.—^Eminence Distillery Co. v. 
Fremd, 229 S.W. 369, 371, 191 Ky. 
191, citing Corpus Juris. 

Md.—^Wischhusen v. American Medi¬ 
cinal Spirits Co., 163 A. 686, 163 
Md. 666. 

Miss.—^Piaggio y. Somerville, 80 So. 
842. 119 Mias. 6. 

N.H.—^Lavigne v. Lavlgne, 176 A. 
282, 87 N.H. 223. 

N.T.—Brown Bros. v. Merchants’ 
Bank of Rochester, 218 N.Y.S. 146, 
214 App.Div. 693, affirmed 163 N.E. 
493, 243 N.T. 366, reargument de¬ 
nied 165 N.E. 878, 244 N.T. 606— 
Doherty v. Monroe Eckstein Brew¬ 
ing Co.. 187 N.Y.S. 633, 116 Miac. 
176, afUrmed 191 N.Y.S. ' 69. 198 
App.Div. 708—Garcia Sugars Cor- 
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poratiou v. New York Coffee & 
Sugar Exchange. 7 N.Y.S.2d 532. 
W.Va.—Bell v. Kanawha Traction 
& Electric Co., 98 S.E. 886, 886, 83 
W.Va. 640, citing Corpus Jails. 
Wis.—Superior Water, Light & Pow¬ 
er Co. V. City of Superior, 181 N. 
W. 118, 174 Tyia 267, affirmed 188 
N.W. 254. 174 Wis. 267. 

13 aJ. p 646 note 10. 

Contract not abrogated 
Statute excusing nonperformance 
of contracts was held not to cause 
abrogation of contract by operation 
of law.—Ogren v. Inner Harbor Land 
Co., 266 P. 607, 83 Cal.App. 197. 

Duty to cure Illegality 
Where the supervening illegality 
can be cured‘by proper steps taken 
by one, otherwise entitled to urge 
such Illegality, as an excuse for non¬ 
performance, he must take such 
steps.—Cheatham v. Wheeling & L. 
E. Ry. Co., D.C.N.Y., 37 F.2d 698. 

Bpldemlo 

(1) Where, after a contract for 
teaching school was entered into, 
public health authorities required 
that schools be closed during an epi¬ 
demic of influenza, it was held that 
this constituted sufficient excuse for 
the school body’s nonperformance of 
Its promise to pay for teaching serv¬ 
ices.—Gregg School Tp., Morgan 
County, v. Hlnshaw, 132 N.E. 686, 76 
Ind.App. 603, 17 A.L.R. 1222. 

(2) On the other hand, a school 
district was held not to be excused 
iTom nonperformance of Its contract 
to pay for transportation of school 
children merely because an order was 
issued by the surgeon general of the 
United States during an Influenza 
epidemic, prohibiting public meetings 
of persons but not specifically re¬ 
quiring that schools be closed.— 
Crane v. School Dlst No. 14 of Tilla¬ 
mook County, 188 P. 712, 96 Or. 644. 
Increase in rates 

Where performance of a contract 
by a carrier to transport logs for a 
lumber company at an agreed rate 
was made impossible by the action 
of state authorities in establishing a 
higher rate, tiie carrier cannot be 
held liable on the contract for the 
lawful rate collected in excess of the 
contract rate.—Northern Pac. Ry. Co. 
V. St Paul ft Tacoma Lumber Co., 
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The exception does not apply, however, where the 
impossibility created by the law is only temporary,® 
where the change merely makes performance more 
burdensome, or where the law in question is that 
of a foreign country and not a domestic law.n The 
inability to control the actions of a third party 
whose cooperation is needed for a performance of 
the undertaking is not considered a legal impossi¬ 


bility avoiding the obligation nor does 1^1 im¬ 
possibility of performance exist so as to excuse per¬ 
formance, so long as it lies within the power of the 
promisor to remove the obstacle to performance.!® 

Legal proceedings. A judicial process, order, or 
decree has been held in some cases to constitute such 
vis major as to relieve a party from an otherwise 
absolute obligation.!^ As to whether performance 


C. C!,A.Wash-, 4 F.2d 359, reversing, 

D. C., St Paul & Tacoma Lumber <3o. 
V. Northern Pac. Ry. Co., 296 F. 749. 
and appeal dismissed 46 S.Ct 105, 
269 n.S. 635, 70 L.Ed. 399. 

Be^nlsltloiL by goverummit 

A requisition of the subject mat¬ 
ter of the contract by the govern¬ 
ment in time of war constitutes an 
excuse for nonperformance by the 
party who obeys the requisition.— 
Tipler-Grossman Lumber Co. v. For¬ 
rest City Box Co, 229 S.W. 17, 148 
Ark. 132. 

Building' and oonsfcruetloa eoa- 
txaota fall within the meaning of the 
text rule. 

N. Y.—^Klnzer Constr. Co. v. State, 
126 N.T.S. 46. 

Tex.—Blnz v. National Supply Co., 
Civ.App., 106 S.W. 643. 

O, N.J.—Colonial Trust Co. v. Bo- 
dek, 155 A. 799, 801, 108 N.J.Eq. 
684, citing Corpus Jhxls. 

N.T.—Schoelkopf v. Moerlbach Brew¬ 
ing Co.. 184 N.Y.S. 267, affirmed 
189 N.Y.S. 954, 198 AppJDlv. 966. 
Tex.—Keton v. Patton, CIv.App., 288 
S.W. 128, 129, citing Corpus Juris. 
IS C.J. p 646 note 11. 
food and fuSl prl-vilsges 
A payment required by a contract 
for the.assignment of tiie food and 
fuel privileges of a brewing compa¬ 
ny to another party excusing pe^N 
formance > if the manufacture and 
sale of beer was prohibited before 
the time for payment, is not excused 
by the fact that for a portion of the 
time certain war-time food restric¬ 
tions were removed, so that the food 
privilege was unnecessary, where 
such privilege was necessary for the 
balance of the time and the full 
privilege was necessary for the en¬ 
tire time, and the company in fact 
continued to manufacture and sell 
beer rjiereunder until after the ex¬ 
piration of the contract period.— 
Schoelkopf v. Moerlbach Brewing Co., 
184 N.Y.S. 267, affirmed '189 N.Y.S. 
954, 1»8 App.Dlv. 965. 

UlumiaatloiL of sign 
An order of the federal Fuel Ad¬ 
ministrator during the World War 
forbidding the illumination of' a 
sign except on Saturday nights was 
held not to terminate a contract 
whereby one agreed to pay for the 
maintenance and lighting of such 
sign.—^Federal Sign System v. Palm¬ 
er, 176 N.Y.S. 66«. 


Must be material and substantial 
A temporary suspension of a right 
or duty under the contract discharg¬ 
es or excuses performance only if 
the suspension is so material or 
substantial that the party obligated 
ought of right to be held discharged. 
—Schoelkopf v. Moerlbach Brewing 
Co., 184 N.Y.S. 267, affirmed 189 N. 
Y.S. 964, 198 App.Div. 965. 

la Ky.—^Eminence Distillery Co. v. 

Premd, 229 S.W. 869, 191 Ky. 191. 
Miss.—Plaggio V, Somerville, 80 So. 
842. 119 Miss. 6. 

N.Y.—^Town of North Hempstead v. 
Public Service Corporation of Long 
Island, 176 N.Y.S. 621, 626, 107 
Misc. 19. affirmed 182 N.Y.S. 954, 
192 App.Div. 924. 

18 C.J. p 646 note 12. 

"lueieased diffioulty and expanse 
of performance, occasioned by a law 
enacted after the execution of a con¬ 
tract, never excuses performance.”— 
Town of North Hempstead'v. Public 
Service Corporation of Long Island, 
supra. 

Ctonflsoation of assets 
' Legislative confiscation of debtor’s 
assets is no defense to creditor’s 
claim based on a contract—Sliosberg 
V. New York Life Ins. Co., 166 N.B. 
749, 244 N.Y. 482, affirming 216 N.Y. 
S. 216, 217 App.Dlv. 67, answering 
certified questions 216 N.Y.S. 917, 
217 App.Dlv. 742. 

Bffeet of Food Control Act 
Distillery company’s contract to 
pay farmer for taking oflal from dis¬ 
tillery was not terminated by enact¬ 
ment of the Food Control Act of 
Congress making it unlawful to use 
food, fruits, and food materials or 
fuel In the production of distilled 
spirits for beverage purposes, in the 
absence of a showing that the dis¬ 
tillery could he operated only to pro¬ 
duce distilled spirits for beverage 
purposes, or that such operation 
merely was contemplated by the par¬ 
ties In entering into the contract— 
Eminence Distillery Co. v. Premd, 
229 S.W. 869, 191 Ky. 191. 

11. tr.S.—Tweedie Trading Co. v. 
James P. McDonald Ca, D.C.N.Y., 
114 F. 986. 

18 C.J. p 646 note 18. 

CtomaiL Aryan laws 
Under contract made and to be 
performed in Germany, for services 
to be performed by a German nation-, 
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al, providing that in event he should 
“become unable, without fault on his 
part to serve during the period of 
the contract,” the employers would 
pay him a stipulated sum, the sum 
did not become payable upon his dis¬ 
charge, resulting solely because he 
was a non-Aryan and a German gov¬ 
ernment order required persons of 
non-Aryan descent to be retired, 
since the discharge was a result of 
operation of the Gennan law.—Hol¬ 
ier V. Deutsche Reichshahn-Gesell- 
schaft 14 N.E.2d 798, 277 N.Y. 474, 
modifying 277 N.Y.S. 748, 362 App. 
Div. 729, granting motion 296 N.Y.S, 
1006, 261 App.Div. 711, appeal dis¬ 
missed 11 N.E.2d 739, 275 N.Y. 539, 
answering questions certified 300 N. 
Y.S. 714, 262 App.Div. 841. 

18. Minn.—^Hokanson v. Western 
Empire Land Co.. 165 N.W. 1043, 
132 Minn. 74. 

la. U.S.—^Murphy v. North Ameri¬ 
can Co., D.C.N.Y., 24 P.Supp. 47L 

14 U.S.—Operators’ Oil Co. v. Bai> 
hre, C.C.A.OkI., 66 F.2d 867—Gan- 
ley V. Wallace, D.C.D.C., 17 P. 
Supp. 116. 

Del.—^Peckham v. Industrial Securi¬ 
ties Co., 118 A. 799, 1 W.W.Harr. 
200 . 

Pa.—School Diet, of Borough of 
Olyphant v. American Surety Co. 
of New York. 184 A. 758, 822 Pa. 

13 C.J. p 647 note 15. 

Beoelvarshlp In suit, by third person 
Where, in a suit brought by a 
third party, a receiver was appoint¬ 
ed who took possession of property 
required for performance of a con¬ 
tract, it was held that the contract 
was discharged.—^MoUer v. Herring^ 
Tex., 266 F. 670, 167 CLOA 46. 8 A. 
L.R. 624. 

Beo^varshlp against third person 
Where performance of contract Is 
rendered impossible by receivership 
proceedings against third party, for 
which promisor Is In no wise re¬ 
sponsible, he is excused from fur* 
ther performanca Whether promisor 
intends to assume risk of iiubillty 
to perform occasioned by receiver¬ 
ship of third party must be deter¬ 
mined from contract and, if neces¬ 
sary, from surrounding circumstanc¬ 
es.—Operators' Oil Co. v. Barbre, C. 
C.A.OkL, 66 F.2d 867. ■ 
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is excused by the fact that it has been interfered 
with through proceedings by injunction there is no 
harmony in the decisions, some holding that the in¬ 
junction has such an effect,while others hold the 
contrary,particularly where the injunction does 
not render performance absolutely impossible,or 
where it has been procured through the instrumen¬ 
tality of the person asserting it as an excuse.^* 

Rights of parties. The authorities are in some 
conflict as to the right of a party to recover for 
benefits conferred on the other party under the con¬ 
tract and retained after further performance has 
become unlawful, it having been held that the per¬ 
son obtaining and retaining the property or bene¬ 
fit must restore it or pay for it on equitable tenns,i® 
and on the other hand that there is no right to re¬ 


cover damages in such a case,2® particularly where 
both parties to the contract at the time of its mak¬ 
ing are aware that performance might not be per¬ 
mitted by the government.^! 

§ 468. Prevention by Adverse Party 

a. In general 

b. Conditions precedent 

a. In General 

One who prevents performance of a contract by 
the other party may not avail himself of the wrong, and 
the other party Is excused from fulfilling the contract. 

A party to a contract cannot take advantage 
of his own act or omission to escape liability there- 
on .®2 Consequently, as a rule, sometimes by reason 
of statute, where a party causes or sanctions a 


15. Del—Packham v. Industrial Se¬ 
curities Co., 118 A. 799, 1 W.W. 
Harr. 200. 

18 C.J. p 847 note 10. 

Duty to disBolve InJiuactloiL 
The promisor is under a duty to 
exert an honest effort to dissolve 
an injunction which operates to pre¬ 
vent his performance.—Penkham v. 
Indnstrlal Securities Co., supra. 
Sewer oonneotloju 
Injunction restralnlngr city from 
permitting additional connections 
with sewerage plant was held to sus¬ 
pend performance of another’s con¬ 
tract to Install sewers.—Colonial 
Trust Co. T. Bodek, 166 A. 799, 108 
N.J.Eg. 684. 

16. TT.S.—English v. Hetheiington 
& Berner, C.aA.IlL, 71 P.2d 618. 

18 C.J. p 647 note 17. 

17. I7.S.—South Memphis Land Co. 

V. McLean Hardwood Lumber Co., 
Tenn., 179 F. 417, 102 aOA. 663. 

Wash.—Brown v. Ehllnger, 166 P. 
644, 90 Wash. 685. 

18. Kan.-^ordan y. Miller, 26 Ean. 
872., 

18, W.Va.—Bell v. Kanawha Trac¬ 
tion & Electric Co., 98 S.R 885, 83 

W. Va. 640. 

18 C.J. P 647 note 20. 
ad La.—Blodgett Const Co. v. 
Board of Com’rs Caddo Levee 
Dlst, 96 So. 281, 163 La. 623. 
Mo.—Pabst Brewing Co. v. Howard, 
App., 211 S.W. 720: 

13. C.J. p 647 note 21. 

Approaohlng perfoimaiLoe Iwrafflolencfe 
That the party seeking to recover 
has approached performance as 
nearly as It was permitted him to do, 
does not confer a tight to recover 
damages from the other party.— 
Cummings v. Clark, D.QPa., 282 F. 
800, affirmed, C.C.A^ 2 F.2d 442. 
Bntdensowe wai-tliiLe eoufetaot 
Where dredging contractor, which 
sublet part of work, did not complete 
Its own part knd by mutual consent 


I the work done was declared full com¬ 
pliance under a war-time statute pro- 
jvldlng for cancellation of contracts 
rendered burdensome by the World 
j Wax, the contractor could not recov¬ 
er for the subcontractor’s failure to 
perform.—Blodgett Const Co. v. 
Board of Com’rs Caddo Levee Dlst, 
96 So. 281, 168 La. 623. 

Local option affecting sals of baat 

Where a brewing oompany paid a 
specified sum toward the building of 
a cold storage warehouse in exchange 
for a promise to purdbase beer from 
such oompany for a specified num¬ 
ber of years, or to repay the money, 
It was held that subject to approval 
of a local option law by the electors 
the money paid could not be recov¬ 
ered back.—^Pabst Brewing Co. v. 
Howard, Mo.App., 211 S.W. 720. 

31. N.T.—Philadelphia Boiler Works 

v. Foundation Co., 190 N.T.S. 696. 
BTo recovery by ^tbex party 

(1) Where parties are excused 
from further performance of a con¬ 
tract'by a valid legislative act nei¬ 
ther party can recov^ consequential 
damages by reason of the other's 
nonperformance.—^Bell v. Kanawha 
Traction & Electric Co., 98 S.E. 886, 
83 W.Va. 640. 

(2) Where during wax time both 
parties to a contract for the con¬ 
struction of an ammunition plant 
had in view at the time of entering 
it that its performance might be pre¬ 
vented by action by the government 
on performance being prevented by 
the action of the government nei¬ 
ther party may maintain an action. 
—Philadelphia Boiler Works v. 
Foundation Co., 190 N.T.S. 696.. 

(8) Where a street bar coinpany 
and another make a contract involv¬ 
ing service and fares, the presump¬ 
tion must be indulged that they 
knew such contract was nonenforce^ 
able as such items are subject to 
change and regulation by a partlcu- 
public body having jurisdiction 
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of those nu.tters, and, where a con¬ 
tract Is made Involving such items, 
neither party can take advantage of 
any change In such items by such 
body -to avoid the contract otherwise 
enforceable.—^Little v. Oklahoma Ry. 
Co., 228 P. 692, 97 Okl 286. 

SO. Cal—^Morrison v. Sycamore 
Canyon Gravel Co., 288 P. 84, 102 
Cal App. 536—Carl v. Eade, 263 P. 
760, 761, 81 Cal.App. 866, quoting 
Corpus Ohuis. 

Colo.—Burrell v. Masters, 176 P. 816, 
818, 66 Colo. 810, citing Oorpu Jn* 
xls. 

Ga.—^Bernstein v. Fagelson, 143 S.E. 
287, 288, 38 Ga.App. 294, citing 
Ooxxnui gnilB. 

Ill.—See Home Instructor Pub. Co. v. 
Blumenstock Bros., 197 IllApp. 
688 . 

N.T.—Amies v. Wesnofske, 174 N.B. 
436, 265 N.T. 166, 78 A.L.R 918, 
reversing 248 N:Y.S. 885, 230 App. 
Div. 761—Tavs v. Wyckofl, 296 N. 
T.S. 896, 261 App.Div. 464—Noble 
V. Higgins, 211 N.T.S. 888, 214 
App.Dlv. 186, affirmed 164 N.E. 
696, 248 N.T. 688. 

Okl.—Chilton V. Oklahoma Tire & 
Supply Co., 67 P.2d 27, 29, quoting 

Corpus Jnrls. 

Pa.—Edelman v. Boardman, 2 A.2d 
898, 382 Fa. 86—Miles v. Metzger, 
178 A 286, 816 Pa. 211. 

Tex—Dockery v. Durham, Clv.App., 
8 S.W.2d 614, 519, error dismiss^ 
and citing Corpus Jtuds. 

18 CJ. p 647 note 22. . 

Where defendante had tuterfered 
with plaiutUTs busluess, broken It 
up, and compelled plaintiff to aban¬ 
don his lease, they could not take 
advantage of their own wrong by exr 
cuslng their Interference on the 
ground that plaintiff should not have 
yielded to them or have been Intim¬ 
idated by them.—^Harrell v. Brink- 
ley, 118 S.B. 770, 184 N.C. 624. 
Rescission of contract see supra S 
424. 



17 C.J.S. 


CONTRACTS 


breach, he cannot recover damages for nonperform¬ 
ance or interpose the breach as a defense to an 
action on the contractus 

Under the foregoing rule performance of a con¬ 
tract is excused when it is prevented by the acts 
of the opposite party,34 or is rendered impossible 
by him.35 However, prevention by a third person, 
not an agent for, or controlled by, the party, does 


§ 468 

not create a liability.^® 

Implied terms. Each party to a contract im¬ 
pliedly agrees not to prevent the other party from 
performingST or to render performance impossible 
by any act of his own.28 Furthermore, a promise 
to perform a particular act implies a promise not to 
perform an inconsistent act.^® 

It has been held, however, that the doctrine of 


sa, Aria.—Matson v. Bradbury. 10 
P.2d 376, 40 Ariz. 140. 

Cal.—Gray v. Bakins, 199 P. 767, 186 
CaL 889—Carlson v. Sheehan, 109 
P, 29, 157 Cal. 692—Morrison v 
Sycamore Canyon Gravel Co., 283 
P. 84, 102 CaLApp; 686—Down v. 
De Groot, 256 P. 438, 88 Cal.App. 
156—Purltas Laundry Co. v. Green, 
115 P. 660, 16 CaLApp. 654. 

Colo.—^Edminster v. Reynolds, 243 P. 
623, 79 Colo. 93. 

Del.—T. B. Cartmdl Paint & Glass 
Co. V. Cartmell, Super., 186 'A 897. 
Ky.—^Bryant v. Jones, 76 S.W.2d 34, 
255 Ky. 606—^Fyfle v. Skaggs, 54 S. 
W.2d 369, 246 Ky. 5—Odem Realty 
Co. V. Dyer, 45 S.W.2d 838, 242 Ky. 
58. 

Mo.—^Motor Port V. Freeman, App., 
62 S.W.2d 479—Dement v. McNall, 
App., 4 B.W.2d 831—Simons v. 
Schibaby, App., 288 S.W. 811— 
Houck v. Hunter, App., 225 S.W. 
1027. 

Neb.—Householder v. Niapel, 196 N. 
W. 932, 983, 111 Neb. 156, citing 
Corpus iTana. 

N.Y.—In re People, by Phillips, 165 
N.B. 829, 250 N.T. 410, reversing 
226 N.T.S. 175, 222 App.DIv. 304— 
Lyon V. Starr Piano Co., 188 N.Y. 
S. 286, 192 App.DIv. 681—Holzer v. 
Deutsche Relchsbaim Gesellschaft, 
290 N.Y.S, 181, 169 Mlsa 880. 

Or.—Wlnklebleck v. City of Port¬ 
land. 81 P.2d 637, 147 Or. 226. 

Pa.—Kress House Moving Co. v. 
George Hogg Co., 106 A 851, 263 
Pa. 191—Dilworth v. Brown & 
Bigelow, 193 A 126, 128 PaSuper. 
124—Greenlee v. West, 71 Pa.Su- 
per. 468. 

Tex.-Wallace v. Tnbre, Clv.App., 
84 S.W.2d 254—Overland Sales Co. 
V. Pierce, Civ.App., 226 S.W. 284, 
285, citing Corpus Juris. 

Yt—Retail Merchants’ Business Ex¬ 
pansion Co. V. Randall, 168 A 867, 
103 Vt 268. 

Wash.*—Mogul Logging Co. v. Smith 
Livesey Wright Co., B6„P.2d 1061, 
186 Wash. 609—-P^e v. Ryan, 49 
P.2d 68. 66, 183 Wash. 690, citing 
Coxpiu Juris—McDonald v. Wyant, 
8 P.2d'428, 167 Wash. ,49. 

18 CJ. p 647 note 23. 

EQ.TilvalaiLt to repudlatiOB 
Prevention of performance of con¬ 
tract is equivalent to repudiation.— 
Woodruff V. Adams, 26 P.2d 629, 184 
CaLApp. 490,. 


Failure to make payments 
Breach of contract by failure to 
make payments does not constitute 
“prevention,” warranting action on 
contract for damages.—^Woodruff v. 
Adams, supra—^Barris v. Atlas Rock 
Co., 5 P.2d 670, 118 CaLApp. 606— 
Monson v. Fischer. E P.2d 628, 118 
CaLApp. 608. 

2L U.S.—The Halo, D.CJN.Y., 9 F. 
Supp. 963, affirmed, C.CA., Cities 
Service Transp. Co. v. Gulf Refin¬ 
ing Co., 79 P.2d 621—Gaunt v. Ala¬ 
bama Bound Oil & Gas Co., C.C.A. 
Okl., 281 F. 653, 656, citing Coru 
pus Juris. 

Ala—Moimdville Lumber Co. v. 

Warren, 83 -So. 479. 203 Ala. 488. 

Cal.—Crawford v. Pioneer Box & 
Lumber Co.. 288 P. 694, 105 CaL 
App. 760—Ray Thomas, Inc., v. 
Cowan, 277 P. 1086, 99 CaLApp. 
140. 

Ga.—^Bernstein y. Fagelson, 143 S.B. 

237, 38 GaApp. 294. 

Til- —Glnter v. Heco Envelope Co.» 

147 N.B. 42, 816 IlL 183. 

Ind.—Brodt v. Buthle, 18$ N.E. 898, 
97 Ind.App. 692. 

Iowa—Salinger v. General Exchange 
Ins. Corporation, 250 N.W. 18, 217 
Iowa 560. 

Ky.—^uett V. Cincinnati, N. O. & T. 
P. Ry. Co., 58 S.W.2d 651, 246 Ky. 
379. 

Mass.—Ragan v. Dyer, 172 N.B. 597,' 
272 Masa 496. 

N.H.—Famous Players Film Co. of 
New England v. Salomon, 106 A 
■ 282, 79 N.H. 120. 

N.C.—Little V. Fleishman, 98 S.B. 
456, 468, 177 N.C. 21, citing Corpus 
Juris. 

N.D.—Schultz V. Truox, 206 N.W. 
236, 63 N.D. 218. 

OkL—Chilton v. Oklahoma Tire & 
Supply Co., 67 PJ2d 27, 29, 180 Okl. 
89, quoting Corpus Juris. 

Pa—Welnglass v. Gibson, 14 Pa 
Diat & Co. 446, 447, citing Cor¬ 
pus Juris, and affirmed 156 A 489, 
804 Pa 203. 

■Wyo.—Wettlin V. Jonas, 234 P. 616, 
617, 82 Wyo. 446, citing Corpus Ju¬ 
ris. 

13 C.J. P 647 note 24. 

Pilma f^e oass 

“Where a contracting party shows 
that the other prevented the per¬ 
formance of the contract, it Is to be 
taken as prlma facie true that he 
would have accomplished it if he had 
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not been so prevented."—^In re Tau¬ 
ber's Estate, 262 Ill.App. 614, af¬ 
firmed Foreman State Tnist & Sav. 
Bank v. Tauber, 180 N.B. 827, 348 Ill. 
280. 

25. Okl.—Chilton v. Oklahoma Tire 
& Supply Co., 67 P.2d 27, 29, 180 
OkL 39, quoting Corpus Juris. 

Pa—Lukens v. Oliver H. Bair Co., 
168 A 654, 104 PaSuper. 280— 
Welnglass v. Gibson, 14 PaDist. 

& Co., 445, 447, citing Corpus Ju¬ 
ris, and affirmed 155 A 439, 304 
Pa. 203. 

13 C.J. p 648 note 25. 

28. U.S.—^Eiazzara v. Wisconsin Box¬ 
ing Club, C.C.AW1S., 29 P.2d 483, 
certiorari denied 49 S.Ct. 347, 279 

U. S. 851, 73 L.Ed. 994. 

Failure to perform separate ooutraoit 
That third party, unnamed in con¬ 
tract, failed to keep his contractual 
obligation, is not good defense when 
validity of contract is not condition¬ 
ed on third party performing.—City 
of Parsons v. Fidelity & Deposit Co. 
of Maryland, C.C.A.Kan., 48 F.2d 315, 
reversing, D.C., City of Parsons v. 
Fidelity & Deposit Co., 29 F.2d 417. 

27. U.S.—Murphy v. North Ameri¬ 
can Co., D.C.N.Y., 24 F.Supp. 471— 
Hart V. American Steel Co., D.C.N. 
Y., 278 F. 541, affirmed, C.C.A, 
American Concrete Steel Co. v. 
Hart, 285 P. 322. 

N.Y.—City of Syracuse v. Dale En¬ 
gineering Co.. 268 N.Y.S. 444, 283 
App.DIv. 417—Cams v. Bassick, 
176 N.Y.S. 670, 187 App.DIv. 280— 
Kenneth v. Newgold, 170 N.Y.S. 
808, SOS, 183 App.Div. 652, citing 
Corpus Juris—Bryant Park Bldg. 

V. Acunto, 231 N.Y.S. 461, 138 Misc. 
226—Argus Co. v. Breslln, 176 N. 
Y.S. 853, 107 Mlsc. 40. affirmed 181 
N.Y.S. 926. 

N.C.—^Edwards v. Proctor, 91 S.B. 
684, 178 N.C. 41. 

Or.—^Feldschau v. Clatsop County, 
244 P. 628, 117'Or. 482. 

13 aJ. P 648 note 27. 
a& Ky.-=-Burton v. Shotwell, 18 
Bush 271. 

Wls.—^Loehr v. Dickson, 124 N.W. 
293, 141 Wis. 332, 80 L.R-A,N.S., 
495. 

29. U.S.—Colgate v. White, C.C.N. 
Y., 180 F. 882. 

W.Va.—Millan v. Bartlett, 71 S.BI 13, 
69 W.Ya. 165. 
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implied covenants should be resorted to only where 
the implication is necessary in order to give a rea¬ 
sonable construction and operation to the language 
which the parties have seen fit to employ.3 o 

Mistake. The. principles just stated do not ap- 
plyj however, where both parties act by mistake 
under an honest belief that the contract has been 
performed.3i 

Prevention as waiver. The conduct of a party to 
a contract, which prevents or dispenses with per¬ 
formance by the adverse party, is equivalent to a 
waiver of ie right to require performance.®^ 

Divisible contract. It has been held that pre¬ 
vention as to a portion of a divisible contract will 
not excuse performance as to the residue.®® 

Third party beneficiary. Where a contract is for 
the benefit of a third person, the fact that the 
beneficiary by his conduct renders performance im¬ 
possible may excuse performance.®^ 


Building and construction contracts. In every 
building and construction contract which contains 
no express covenants on the subject, there are 
implied covenants that the contractor shall be per¬ 
mitted, without interference, to proceed with the 
construction of the work in accordance with the 
terms of the contract,®® and that he shall be given 
such possession of the premises as will enable him 
adequately to carry on and complete the work.®® 
It is an implied term that the contractor shall be 
furnished with the site of the work.®^ 

Nonperformance or defective performance is 
generally excused where it is owing to the acts of 
the owner or his representative,®® unless the builder 
has not offered a substantial compliance with the 
contract.®® For example, full performance is ex¬ 
cused where the builder is prevented by ^he owner 
from continuing the work or is ousted by him 
from the premises on which it is to be done,*® al¬ 
though a refusal to permit perform4nce in one re- • 


80l Va.—Camp r. 'Wilson, 3S S.E. 
691, 97 Va. 266. 

81. Ala.—Wellman v. Jones, 27' So. 
416, 124 Ala. 680. 

3S. Iowa.—Brown v. Needles, 170 N. 

W. 804, 186 Iowa 878. 

N.J.—^anenbaum v. Francisco, 166 A. 
105, 107, 110 N.J.liaw 699, Quoting 
coipQs (rui«i 

Ohio.—"White Co. v. Canton Transp. 

Co., 2 N.E.2d 601, 131 Ohio St 190. 
OkL—Commercial Casualty- Ins, Co. 
V. Town of Breckenridge, 262 P. 
208, 211, 128 OkL 216, citing Cor- 
poB Jozia. 

13 'C.J. p 648 note 32. 

Waiver of performance see infra, SS 
491-493. 

83. Wis.-Williams v. Arnold, 120 
N.W. 824, 189 Wis. 177. 

18 C.J. p 648 note 38. 

34w Ky.—Jones v. Comer, 77 S.W. 
184, 26 Ky.L. 1104. 

35. U.B.—^B!art v. American Concrete 
Steel Co„ D.C.N.T., 278 F. 641, af¬ 
firmed, C.CA., American Concrete 
Steel Co. V. Hart, 285 F. 322. 

Cal.—Oray v. Beklns, 199 P. 767, 186 
Cal. 389. ■ 

N.T.—J. W. Brennan Const Co. v. 
State, 191 N.Y.S. 263, 117 Mlsc. 

816. I 

Buboontraoton agreeing to ezca-| 
vate and timber,tunnel were entitled 
to proceed without interference or 
delay; contractore' prematurely plac¬ 
ing concrete, interfering with exca¬ 
vation, constituted a breach of con¬ 
tract—Johnson v. De Waard, 298 P. 
92, 118 CaLApp. 417. 

Sa Cal.—Gray v. Beklns, 199 P. 767, 
186 Cal. 389—^Woodruff v. Adams, 
26 P.2d 629. 134 CalJtpp. 490. 

37. TJ.S.—Ouerinl Stone Co, v. P. 


J. Carlin Const Co., Porto Elco, 
39 S.Ct 102, 248 TI.S. 334, 63 L. 
Ed. 276, reversing 'P. J. Carlin 
Const Co. V. Guerinl Stone Co., 241 
F. 546, 164 C.C.A. 821, certiorari 
granted Guerlni Stone Co. v. P. J. 
Carlin Const Co., 38 S.Ct 9, 245 
U.S. 643, 62 L.Bd. 528—F. J. Lew¬ 
is Mfg. Co. V. Snyder, C.C.A.Ohlo, 
37 F.2d 299. 

N.T.—J. W. Brennan Const Co. v. 
State, 191 N.T.S. 263, 117 Misc. 
816. 

Foundatloa for well 
Where a ranch owner, contracting 
for the installation of a pump at his 
well, agreed to put in a foundation, 
the installing company to furnish 
the plans therefor, which it failed 
-to do, exhibiting only a rough sketch, 
the owner’s failure to Install the req¬ 
uisite foundation was not an excuse, 
on the ground that strict compliance 
with the contract was prevented 
thereby, for the installing company’s 
failure to deliver the machinery at 
the weU, since the provision for the 
furnishing of plana called for intel¬ 
ligible and wobble plans.—^United 
Iron Works v. Wagner, 164 P. 460, 
89 Wash. 293. 

Suboontraotoz 

(1) Subcontractor need not proceed 
with work after date set for comple¬ 
tion on contractor's failure to have 
building in condition.—Guaranty Iron 
& Steel Co. V, Leyden, 286 ULApp. 
191. 

(2) Where a road contractor sub¬ 
let the furnishing of tar, under an 
agreement that the subcontractor 
should apply it to a roadway in ac¬ 
cordance with the contract and spec-^ 
Iflcatlons to the entire satisfaction of 
the county engineer, and the engi¬ 
neer arhltrarily refused to permit the 
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use of subcontractor's tar, the con¬ 
tractor could not recover from the 
subcontractor additional expense of 
procuring other tar, since the con¬ 
tractor assumed the obligation of 
providing subcontractor with the site 
of work, and could not recover for 
nonperformance resulting from his 
failure to carry out his part of con¬ 
tract—F. J. Lewis Mfg. Co. v. Sny¬ 
der, C.C.A.Ohio, 37 F.2d 299. 
sa Conp.—M. J. Daly & Sons v. 
New Baven Hotel Co., 99 A. 853, 
91 Conn. 280. 

9 C.J. p 804 note 46. 

89. Mich.—Frohllch v. Hein, 125 N. 
W. 14. 160 Mich. 142, 

4ft Cal.—Gray v. Beklns, 199 P. 
767. 186 Cal. 389. 

N.J.—Ferher v. Cona, 97 A, 720, 89 
N.J.Law 136, 

N.T.—J. W. Brennan Const Co. v. 
State, 191 N.Y.S. 263, 117 Misc. 
816. 

9 aj. p 804 note 48. 
munedlats Institution of suit 
Where, in a subcontractor's ac¬ 
tion for hauling stone and for breach 
of his contract, he stated that he 
was not given the right to haul sand 
as provided in the contract which 
was contradicted by defendants, the 
verdict in plaintiffs favor is conclu¬ 
sive on appeal as to whether the 
action was prematurely brought 
since, where performance is pre^ 
vmt^ suit may be brought at once, 
—Parker v. Stephens, 247 S.W. 898, 
157 Ark. 89. 

Furnishing roof guaranteo 
On an issue whether or not a roof¬ 
ing contractor had been prevented 
from furnishing a ten-year roof 
guarantee in accordance with the 
I contract the owner's act in writing 
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spect does not necessarily excuse nonperformance 
in other respects.^i 

Full performance is excused where the owner 
fails to furnish the materials for the work as re¬ 
quired by the contract where the contract is 
for the erection of a structure in a dty and the 
owner fails to procure from the city authorities 
the necessary building permit, by reason of which 
failure the contractor is unable to complete the 
contract or where the owner fails to perform 
certain work which he had agreed to perform and 
which was necessary to further performance by 
the contractor.^^ 

Where the work cannot be completed according 
to the plans and specifications furnished by the 
owner, in accordance with which it was to be per¬ 
formed, the contractor may be excused from full 

performance tliis js where the 

owner wrongfully makes a material change in the 
plans,or furnishes specifications at a variance 
with those bid on by the builder.^^ 

In the case of railroad construction contracts, 


if the failure of the contractor to complete the work 
according to the terms of the contract is due to 
the wrongful act or default of the railroad com¬ 
pany, he is excused for a failure to complete the 
entire work>* 

b. Conditions Precedent 

One who prevents the fulflilment of a condition 
precedent, or its performance by the other party, may 
not take advantage of his act, and the performance of 
the condition is excused. 

TOere a contract is performable on the occur¬ 
rence of a future event, there is an implied agree¬ 
ment that the promisor will place no obstacle in 
the way of the happening of such event,par¬ 
ticularly where it is dependent in whole or in part 
on his own act,and, where he prevents the ful¬ 
fillment of a condition precedent or its perform¬ 
ance by the adverse party, he cannot rely on such 
condition to defeat his liability.^i 

For example, in the case of a promise to pay 
when the promisor collects certain moneys, there 
is an implied promise that the promisor will use 


letter to manufacturer, from whom 
contractor aousrht guaranty of roof 
laid, that another manufacturer’s 
material had been used, was not 
wrongful.—O’Neal v. Trenck, Tex. 
Civ.App., 31 S.W.2d 511. 

41. Tex.—^Meyer v. Martin, Civ.App., 
50 S,W. 470. 

43. N.T.—Cargaln v. Everett, 16 N. 
Y.S. 668. 

9 aj. p 804 note 60. 

43. N.H.—Theobald v. Burleigh, 23 
A. 367, 66 N.H. 674. 

N.T.—Heine v. Meyer, 61 N.T. 171. 

44. Ky.—^Vaughn t. Dlgn^in, 48 S.'W. 
261, 19 Ky.U 1340. 

45. Minn.—Slehert v. Leonard, 17 
Minn. 433. 

Pa.—Murphy v. Liberty Nat Bank. 

39 A. 143, 184 Pa. 208. 

In. Texas 

(1) Building contractor la obligat¬ 
ed to do work according to plans and 
apecificationa which have been made 
part of contract and, by agreeing to 
construct a building according to 
plana and specifications furnished he 
impliedly warrants that he can erect 
building according to speclficatioius 
and hence la not entitled to excuse 
nonperformance on ground that spec¬ 
ifications were defective.—^McDaniel 
V. City of Beaumont Tex.CiyA.pp., 92 
S.W.2d 662. 

(2) Where plaintiff, after examin¬ 
ing drawings furnished by defend¬ 
ant contracted to construct for him 
in accordance therewith a machine 
which would work “smoothly and 
well,” the iaxt that changes In the 


plans and the machine were after¬ 
ward found to be necessary, and that 
defendant authorized them, and 
promised to pay the additional ex¬ 
pense, will not relieve plaintiff from 
compliance with his warranty.—Giles 
V. San Antonio Foundry Co., Tex-Clv. 
App., 42 S.W. 1020. 

4a N.T'.-—National Contracting Co. 
V. Hudson River Water Power Co., 
84 N.E. 966. 192 N.T. 209, revers¬ 
ing 103 N.T.S, 641, 118 AppJJlv. 
666 . 

9 C.J. p 806 note 68. 

47. N.T.—Belnhauer v. Baldwin En¬ 
gineering Co., 104 N.T.S. 431, 64 
Misc. 216. 

4a Wash.—Olson v. Snake River 
Valley R. Co., 60 P. 166, 22 Wash. 
139. 

9 CJ. p 918 note 49. 

4a 111.—Jordan v. Busch, 1 N.E.2d 
745, 286 IlLApp. 217. 

Ky.—Odem Realty Co. v. Dyer, 46 
S.W.2d 838, 242 Ky. 68. 

Mich.-Hayes v. Beyer, 278 N.W. 764, 
766, 284 Midi. 60, guoting Corpus 
Xtizis. 

N.T.—Kenneth v. Newgold, 170 N.T. 
S. 803, 806, 183 App.Div. 652, cit¬ 
ing Corpus Juris—Weiner v. Inf eld, 
190 N.T.S. 82, 116 Misc. 828. 

18 C.J. p 648 note 86. 
sa Mich.—Hayes v. Beyer, 278 N. 
w. 764, 766, 284 Mich. 60, Quoting 
Corpus Juris. 

1S'C.J. p 648 note 36. 

Depsndent on third person 
Neither party to contract can ex¬ 
act from other completion of his part 
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which was prevented by failure to 
perform condition precedent by third 
party over whom neither had controL 
—^Unlon Paving Co. v. City of Phil¬ 
adelphia, 96 PstSuper. 842. 

51. Cal-Woodruff v. Adams, 25 P. 
2d 629, 134 Cal-App. 490—Clark v. 
Conley School Diet, of Kem Coun¬ 
ty, 261 P. 723, 86 Cal.App. 627— 
Carl V. Bade, 268 P. 760, 761, 81 
CaLApp. 366, quoting Corpus Juris. 
Fla.—Balias v. Lake Weir Light & 
Water Co., 130 So. 421, 100 Fla. 
918—Hart v. Pierce, 125 So. 243, 
98 Fla. 1087—^Walker v. Chancey, 
117 So. 706, 96 Fla. 117. 

Ill.—^Foreman State Trust & Savings 
Bank v. Tauber, 180 N.B. 827. 348 
111. 280, affirming In re Tauber's 
Estate, 262 IlLApp. 614. 

Mich.—Hayes v. Beyer, 278 N.W. 764, 
766, 284 Mich. 60, quoting Corpus 
Juris. 

Pa.—^Borough of Nanty-Glo v. Amer¬ 
ican Surety Co. of New Tork, 176 
A- 636, 316 Pa. 408—Arlotte v. Na¬ 
tional Liberty Ins. Co., 167 A. 295, 
312 Pa. 44Wn re Gillett's Estate, 
197 A. 517, 130 Pa.Super. 309—Am- 
rovclk V. Metroipolltan Life Ins. 
Co., 180 A. 727, 119 Pa.Super. 176. 
Tex.—^Manett-Seastrunk & Buckner 
V. Terminal Bldg. Corporation of 
Dallas, Clv.App.. 28 S.W.2d 786, 
788, citing Corpus Juris and re¬ 
versed, on other grounds 39 S.W.2d 
1, 120 Tex 874. 77 A.L.R. 1122. 
Vt—^Ambrosinl v. N. Pelaggle & Co., 
108 A. 916, 94 Vt 119. 

Wyo.— Thatcher v. Darr, 199 P. 988, 
27 Wyo. 462, 16 A.L.R. 1442. 

18 C.J. p 648 note 37. 
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due diligence to make such collection.®^ The same 
rule applies where he has waived performance of 
a condition precedent.®8 

Hence as a rule, sometimes by reason of statute, 
the performance of a condition precedent is dis¬ 
charged or excused, and the conditional promise 
made an absolute one, where the promisor himself 
prevents the complete performance by refusing to 
accept it when offered, or otherwise waives the 
performance.®^ 

Concurrent acts. Where an act to be done by 
one party can be done only on a corresponding 
act being done or allowed by the other party, an 
obligation by the latter to do, or to allow to be 
done, the act or things necessary for the comple¬ 
tion of the contract will be necessarily implied.®® 


§ 469. -Operation and Effect 

A party prevented from performing a contract may 
treat the contract as breached and recover damages sue- 
tained as If he had performed. 

The party who is prevented by the other party 
from performing may treat the contract as bro¬ 
ken,®® and may recover whatever damages he may 
have sustained,®"^ as if he had performed.®® 

In the case of partial performance the party may 
sue for breach of the contract,®® or, as is explained 
in § 511 infra, he may recover the value of his 
services or materials furnished in attempting to 
perform, but he may not sue on quantum meruit 
and for breach of contract.®® 

Building and construction contracts. In the case 
of building and construction contracts, the con¬ 
tractor, when prevented from completing the con¬ 
tract by the party for whom the work is to be 


53. Alaska.—Maddocks v. Zimmer^ 
man, 6 Alaska 249. 

Jla.—Walker v. Chancey, 117 So. 
706, 96 Fla. 117. 

IlL—Jordan v. Busch, 1 N.B1.2d 746, 
286 IlLApp. 817. 

Ky.—Odem Realty Co. v. Dyer, 46 S. 

W.2d 838, 242 Ky. 68. 

Masa—White v. Snell, 9 Pick. 16. 
Mich.—Hayes v. Beyer, 278 N.W. 764, 
766, 284 Mich. 60, guotlng Oorpus 
jTulB. 

Mo.—Webster v. Myers, 52 Mo.App. 
838. 

63. Ga.—Byck v. H. J. WeUer, 69 S. 

B. 1126, 8 GhuApp, 88. 

Mich.—Hayes v. Beyer. 278 N.W. 764, 
766, 284 Mich, 60, quotlne Corpus 
juris. 

54. U.S.—^A-damson v. Alexander 
Milbum Co., aCJLN.T., 275 F. 148. 

Fla.—Walker v. Chancey, 117 So. 
7-06, 96 Fla. 117. 

m.—Jordan v. Busch, 1 N.B.2d 746, 
285 HLAPP. 217. 

La.—Southport Mill v. Friedrichs, 
182 So. 346, 171 La. 786—Morrison 
V. Mloton, 113 So. 466, 163 La. 1065 
—Lloyd, V. . Dickson^ 40 So. 642, 116 
La. 90—^De la Vergna Refrigerating 
Mei,ch. Co. V. New Orleans, etc.,. R. 
Co., 26 So. 466, 61 La.Ann. 1783. 
Md.— TTa-Irn v. Schleisner, 166 A. 436, 
165 Md. 106. 

Mlchu—Hp-yes v. Beyer, 278 N.W. 764, 
766, 284 Mich. 60, quoting Corpus 
I Juds. 

N.T.—Windsor Investing Corporation 
V. T. J. McLaughlin’s Sons, 225 N. 
T:S. 7, 130 Mlsc. 780, affirmed 229 
N.T.S. 926, 224 App.Div. 716— 
Kinney v. Massachusetts Bonding 
4 las. Co., 176 N.Y.S. 898. 

Tex.—Sanderson v., Sanderson, Com. 
App., 109 S.W.2d 744, affirming. Civ. 
App., 82 S.W.2d 1008—Miller v. 
Hodges, ConuApp., 260 S.W. 168, 


affirming, Hodges v. Miller, Civ. 
App., 244 S.W. 634—Hoffman v. 
Overton Refining Co., Civ.App., 110 
S.W. 2d 93—Southern Mortgage Co. 
V. McGregor, Clv.App., 279 S.W. 
860. affirmed, CoiolApp.. 286 S.W. 
1086. 

Wash.—Payne v. Ryan, 49 P.2d 53. 

183 Wash. 690. 

13 C.J. p 649 note 40. 

56. Ga.-Bernstein v. Fagelson, 148 

S. E. 237, 239, 88 Ga.App. 294, cit¬ 
ing Corpus Juris. 

N.J.—Atlantic City v. Farmers' Sup¬ 
ply Products Co., 116 A. 388, 96 
N.J.Law 604. 

13 CJ. p 649 note 41. 

S6L TJ.S.—^Phoenix Tempe Stone Co. 

T. De Waard, C.C.A.At1z., 20 F.2d 
767. 

N.J.—^Tanenbaum v. Francisco, 166 
A, 105, 110 N.J.Law 699—Atlantic 
City V. Farmers’' Supply & Prod¬ 
ucts Co.. 116 A. 388, 96 N.J.Law 
504. 

Tex.—Smith v. Patterson, Clv.App., 
294 S.W. 984. 

18 C.J. p 649 note 48. 

57. U.S.—^P. N. Gray & Co. v. Caval- 
llotls, D.C.N.T., 276 F. 666. affirm¬ 
ed, C.C.A., Cavalliotia v. P. N. Gray 
& Co., 293 F. 1018—Georgia Whole¬ 
sale Co. V. U. S., 84 CtCL 160. 

CaL—Sobelman v. Maier, 262 P. 1087, 
208 CaL 1—^Douglass v. Guardian 
Holding Corporation, 23 P.2d 80, 
132 Cal.App. 626—Crawford v. Pio¬ 
neer Box & Lumber Co., 288 P. 694, 
106 Cal.App. 760—-Purcell v. City of 
San Gabriel, 238 F. 114... 73 CaL 
App. 106—^Blalr v. Brownstone Oil 
& Refining Co^ 170 P.'lSO, 36 CaL 
App. 394. 

IlL—Stow V. Robinson, 24 HI. 632, 
Ky.—Hoefflln v. Wflkerson, 210 S.W. 
667, 184 Ky. 484. 

N.T.—Shapiro v. MoUat, 168 N.T.S. 
723. 


N.C.—Hayman v. Davis, 109 S.a 664, 
182 N.C. 663. 

Okl.—Elwood Oil Se Gas Co. v. Mo- 
Coy, 179 P. 2, 72 OkL 97. 

Tex.—Dodds & Wedegartner v. Reed, 
Clv.App., 69 S.W.2d 166, error dis¬ 
missed. 

Utah,—^McBride v. Stewart, 249 P. 

114, 68 Utah 12, 48 A.L.R. 267. 
Va—^Polta v. Conrad Realty Co., 109 
S.E. 463. 131 Va 496. 

W.Va—Ramsey v. Brooke County 
Building & Loan Ass’n, 186 S.B. 
249, 102 W.Ya 119, 49 A.L.R. 668. 
13 C.J. p 660 note 44. 

Form of aotloii 

Where there is mere failure to 
comply with contract, remedy Is in 
assumpsit; hut, where one party has 
entered on performance and the oth¬ 
er interferes by more than mere fail¬ 
ure to comply, the party aggrieved 
may have an action on the case.— 
Llmbaugh v, Boaz, 78 So. 421, 16 
Ala.App. 411. 

Measure of damages see the C.J.S. 
title Damages S 78, also 17 C.J. 
p 866 note 20 et seq. 

B8L Iowa—Brown v. Needles, 170 N. 

W. 804, 186 Iowa 878. 

Tex.—Dodds & Wedegartner v. Reed, 
Civ.App., 69 S.W,2d 166, error dis¬ 
missed. 

18 CJ. p 660 note 46. 

69. Mo.—Ott V. Moore, App., 20 S. 
W.2d 166. 

Tex.—^Dodds & Wedegartner v. Reed, 
Clv.App., 69 S.W.2d 166, error dis¬ 
missed. ' 

60l Mo.—^K ansas City Structural 
Steel Co. V. Athletic Bldg. Ass’n, 
249 S.W. 922, 297 Mo. 616. 

Tex.—Osage Oil & . Refining Co. v. 
Lee Farm Oil Co., Clv.App., 280 
S.W. 618, error refused. 
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done, may regard the contract as breached,and 
recover the damages sustained.62 
In the case of railroad construction contracts, 
where the contractor is prevented from completing 
'the contract according to its terms by the wrong¬ 
ful conduct or default of the railroad company, he 
may recover the damages sustained.*^ So the con¬ 
tractor may abandon the contract and sue for dam¬ 
ages sustained where during the process of con¬ 
struction the company fails to comply with its part 
of the agreement or otherwise wrongfully inter¬ 
rupts or suspends the progress of the work.®^ 
However, it has been held that the company can¬ 
not recover back advance payments made to the 
contractor.®® 


§ 470. Party Placing It Out of His Power to 
Perform 

A party who volurrtarUy disables himself from per¬ 
forming his contract commits a breach for which an 
action lies against him immediately. 

The act of a party in voluntarily placing it out 
of his power to perform a contract on his part 
constitutes a breach thereof,®® for which an action 
may be brought, although the time for performance 
has not yet arrived imder the terms of the con- 
tract,®^ and performance of conditions precedent 
on the part of the opposite party is dispensed 
with.®® 

It would seem that the impossibility of perform- 


61. Cal.--Gray v. Bekins, 199 P. 767, 
186 CaJ. 389. 

N.J.—^Peber v. Cona, 97 A. 720, 89 N. 
J.Law 136. 

6 S. U.S.—U. S. V. Spearln, 39 S.Ct 
69. 248 U.S. 132, 63 L.Bd. 166, af¬ 
firming Spearln v. U. S., 61 Ct.Cl. 
166. 

(Ijonn.—Young v. Sbetucket Coal & 
Wood Co., 116 A- 672. 97 .Conn. 92. 
Ga.—Black v. Automatic Sprinkler 
Co. of America, 131 S.B. 643, 36 
Ga.App.. 8f 

Ky.—^Myers v. Franklin, 34 S.W.2d 
234, 236 Ky.. 768. 

N.Y.—Von Dietsch Painting & Deco¬ 
rating Co. V. 178a Street Realty 
Co., 167 N.T.S. 1074. 

Tex.—Smith v. Patterson, Civ.App., 
294 S.W. 984. 

yV.Ya.—Huntington Masonic 
Temple Ass’n, 93 S.E. 365, 80 W.Va. 
842. 

9 C.J.' P 734 note 70. 

Measure, of damages see the C.J.S. 
title Damages, ( 78, also 17 CU. 
p‘856 note 20 et seg; 

Contract right to stop work . 

Yhiere the owner has the right to 
stop the work at any time, or for 
a good cause,-the builder cannot re¬ 
cover damages for being prevented 
from completing the contract 
CaL—McPherson v. San Joaquin 
- County, 66 P. 802, 124 CaL 267. 
Vattw —^Douglas V. Lowell, 80 N.BL 
610, 194 Mass. 268. > 1 

tSnlt on contract or quantum meruit 
■ If the defaults of the owner or 
of one who stands in his place pre¬ 
vent the completion of a building 
contract the contractor may' sue 
on the contract and claim damages 
for its breach, or he xnay sue in 
quantum meruit for the Reasonable 
value of the work and materials fur¬ 
nished, hut he cannot recover on both 
theories, since -by suing In qulantum 
meriilt he waives his right to an ac¬ 
tion for damages.—Kansas City 
Structural Steel Co. v. Athletic Bldg. 
Ass'n, 249 S.W. 922, 297 Mo. 615. 


83. U.S.—Hambly v. Delaware, etc. 

a Co., C.C.Del.. 21 P. 541. 

9 aj. p 913 note 61. 

64. Me.—Seretto v. Rockland, etc., 
a Co., 63 A 661, 101 Me. 140. 

9 C.J. p 918 note 64. 

6 5. N.T.—Hudson River, etc., R Co. 
v. Hanfield, 55 N.T.S. 877, 36 App. 
Dlv. 60S. 

68 . U.S.—Martin v. Clarke, C-CADL, 
96 P.2d 26, affirming. D.a, 19 P. 
Supp. 729—H Muehlstein & Co. v. 
Hickman, C,C.A.Mo., 26 P.2d 40, 
58 A.L.R 1294—P. N. Qray & Co. 
V. CavalUotls, D.CJI.T., 276 P. 
665, afBrmed, C.C.A, CavalUotis v. 
P. N. Gray & C3o*., 293 P, 1018. 

CaJ.—Crane v. ESast Side Canal & Ir¬ 
rigation Co., 44 P.2d 466, 6 CaLApp. 
2d 361—M. Friedman & Co. v. Ster¬ 
ling Furniture Co., 85 P.3d 1064, 
1066, 140 CalApp.’ 68, citing Corpus 
gtuds. 

Ga.—Smith v. David, 148 S.B. 266, 
168 Ga. 611. 

Ky.—Chesapeake & O. Ry. Co. v. City 
of Dayton,' 197 S.W. 969, 177 Ky. 
602, modified 199 S.W. 26. 

La.—Auto-Leo Stores v. B. & B. Sys¬ 
tem, App., 162 So. 281. 

Masa-Proctor v; Union Coal Co., 137 
N.E. 659, 248 Mass. 428. 

N.J.—Internal Water Heater Co. ▼. 
Burns Bros., 176 A 380, 882, 114 
N.J.Law 368, quoting Corpus juris, 
N.T.—In re Vaughan’s Estate, 282 
N.T.S. 21i 166 Mlsc, 677, affirmed 
In re Vaughan’s Adm'x, 289 N.T.S. 
826, 248 App.DIv. 730. 

N.G—Little V. Fleishman, 98 B.E. 
466, 468, 177 N.C. 21, citing Corpus 
juris. 

Ohio.—Suter v. Farmers* Fertiliser 
Co., 126 N.B. 804, 100 Ohio St. 403. 
Pa.—Welnglaas v. Gibson, 166 A 439, 
440, 304 Fa: 208, citing Corpus Jn- 
rla. 

Tex.—J. M. Hubor Petroleum Oo. v. 
QullUn, C1V.APP., 60 S.W.2d 261, 
268, citing Corpus Juris. 

18 C.J. P 660 note 47. 

InabUlty to enrclse option, 
la action to recover balance due 
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on contract, plaintiff's ability to re¬ 
turn stated sum of money as pro¬ 
vided In agreement was of no im¬ 
portance, where defendants had dis¬ 
abled themselves from exercising op¬ 
tion contained In contract for their 
benefit and no duty devolved on 
plaintiff to return such sum until 
defendants had made legal exercise 
of such option.—Servlss v. Hirsh, 277 
N.T.S. 720, 243 App.Div. 782.. 
Rescission of contract see supra, S 
480. 

87. U.S.—Mobley V. New York Life 
Ins. Co., C.C.AMiSB., 74 P.2d 688, 
certiorari granted 55 S.Ct 640, 294 
U.S. 705. 79 L.Bd. 1240, affirmed 
56 ,S.Ct.876, 296 U.S. 632, 79 L. 
Ed. 1621, 99 AL.R 1166. 

CaL—Dicker v. Italo-Amerlcan Oil 
Corporation, 6 P.2d 660, 119 CaL 
App. 461—Clarey v. Security Port¬ 
land Cement Co., 279 P. 483. 99 CaL 
'App. 783—^Etienne v. Etienne, 133 
P. 689, 42 CalApp. 441. 

N.J.—Internal Water Heater Co. v. 
Burns Bros., 178 A 380, .382, 114 
N.J.Law 368, quoting Corpus Juris. 
^.Y.—Assembly, Inc., v. Giller, 236 
N.T.S. 308, 134 Mlsc. 667, reversed 
on other grounds 289 N.T.S. 280, 
136 Mlsc. 642. 

18 C.J. p 650 note 48. 

ConstniotioiL oontraofe 
Under contract whereby lot own¬ 
er was to pay contractor material 
and labor costs for constructing 
house and commission of fifteen per 
cent of cost when house was sold 
and contractor was to attempt to sell 
house, owner’s conveyance of house 
and lot as gift, where contractor was 
not In default, discharged contractor 
from further performance and enti¬ 
tled it to sue at once for breach of 
contract.-Home Development Co. v. 
Arthur Jordan Land Co., 196 N.B. 
837, 100 IndApp. 468. 

6 a Ohio.—Suter v. Farmers' Fertili¬ 
zer Co., 128 N.E. 804, 100 Ohio Sb 
403. - 

13 GJ. P 661 note 49. 
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ance by the party must be absolute,®® and the rule 
has been held inapplicable to a case where the party 
comes under an involuntary disability to perform 
his obligations, which disability he may remove 
previous to the time appointed for their perform¬ 
ance J® 

A breach of an independent promise by destruc¬ 
tion of part of the subject matter which renders 
further performance as to the part so destroyed en¬ 
tirely impossible, but which does not give the op¬ 
posite party the right to abandon performance of 
the remainder of the contract, cannot be regarded 
as anticipatory, and as giving rise to an immediate 
cause of action for breach.^1 

§ 471. — Insolvency or Bankruptcy 

Mere Insolvency, or an assignment for benefit of 
creditors, Is Insufficient to constitute a breach of contract, 
but bankruptcy or receivership of a party amounts to 
repudiation. 

In the absence of an express provision in the 
contract to the contrary, a breach of contract, and 


consequent excuse for nonperformance by the other 
party, does not result from the subsequent im¬ 
paired credit of a party,^2 or from his mere in¬ 
solvency.^® Furthermore, mere doubts of the sol¬ 
vency of a party, or a mere belief that he will be 
unable to perform at the time stipulated, will not 
excuse performance by the other party 

Moreover, an assignment for the benefit of cred¬ 
itors, without more, ordinarily does not constitute 
a breach of an existing contract.'^® 

Bankruptcy and receivership. While there is 
some early contrary authority,7® it is now settled 
that, in the absence of an express arrangement, 
it is an implied term of every contract that the 
promisor will not become incapable of performance 
through bankruptcy.77 The bankruptcy of a party 
is no excuse for his failure to fulfill an executory 
contract.'^® 

Unless the trustee in bankruptcy may and does 
elect to assume the performance of an executory 
contract, the bankruptcy of a party, voluntary or 


69. Cal.—Garberino v. Roberts, 41 
P. 857, 109 CaL 126. 

13 C.X p 661 note 60. 
m Masa—Heard v. Bowers, 28 
Pick. 466—Trask V. Vinson, 20 
Pick. 106., 

71. U.S.—Barker, eta, Lumber Ca v. 
Edward Hines Lumber Go., C.C. 
WlB., 137 P. 800. 

78. N.J.—Keppelon v. W. M. Ritter 
• Ploorlna Corporation, 116 A. 491, 
97 N.J.Law 200. 

73. N.T.—Matter of Carter, 47 N.T. 
S. 383, 21 App.Diy. 118. affirmed 
49 N.E. 10§4, 166 N.Y. 627. 

18 C.J. p 638 note 49, p 661 note 64. 
msolveney of tndldex or owner 
CD Personal insolvency of the 
builder la held not to relieve him 
from' an obligation to perform his 
contract—McConnell v. Hewes, 40 S. 
B. 436. 60 W.Va. 38. 

(2) The mere fact that the owner 
becomes Insolvent during the prog¬ 
ress of the work does not Justify 
the builder In refusing to perform. 
Colo.—Walling v. Warren, 2 Colo. 484. 
N.T.—^But see McNulty v. Ollerman, 
137 N.T.S. 27, 163 App.Dlv. 18L 
(8) The mere Insolvency of one to 
whom labor and building materials 
are to be, furnished does not termi¬ 
nate the contract therefor, in the 
absence of a contract provlsaon to 
.that effect, nor Justify the other 
party in refusing altogether to per¬ 
form, for it does not follow that the 
insolvent party would not perform. 
—Keppelon v. W. M. Ritter Ploorlng 
CorporaUon. 116 A. 491, 97 N.J.Law 
200 . 


(4) Insolvency of contractor does 
not affect subcontractor’s obligation 
to perform.—^Dwelle-EAiser Co. v. 
.®tna Casualty & Surety Co., 160 N. 
EL 617, 241 N.Y. 464, reversing 207 
N.Y.S. 287; 211 App.Div. 869. 

(5) In an action by a subcontractor 
on railroad construction work against 
the contractor, evidence as to the 
railroad company's insolvency was 
Immaterial—^Baker v. J. W. McMur- 
ry Contracting Co., 223 S.W. 46, 282 
Mo. 685. 

Xnaolvenoy of loan company 

Where a trust agreement under 
which a loan companji^ deposited se¬ 
curities with,,the trustee to secure 
its debentures provided that. In case 
of default in the payment of any 
debenture bond or. the interest there¬ 
on, the trustee should proceed to col¬ 
lect or to sell the securities pledged 
and to apply tha proceeds In pay¬ 
ment of the debentures, and that any 
claim of the trustee for the costs of 
such collection or sale should not be 
a lien on the securities, but. should 
be against the loan company only, it 
was held that such agreement did 
not contemplate the general insol¬ 
vency of the loan company, and that, 
while, therefore, the trustee could 
not he compelled in such contingency 
to collect the securities at its own 
cost, neither was it authorized there¬ 
by to make such colleotlon, where a 
receiver had been appointed to ad¬ 
minister the estate of the insolvent 
—Girard Trust Co. v. McKluley-Lan- 
nlng L. & T. Co., C.aPa., 135 P. 180. 
Xnaolvenoy u defease to action 

Action to enforce contract cannot 
he defeated because of insolvency 
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.or difficulty attendant on borrowing 
of money to perform, unless made so 
by the contract—^Kansas City v. 
Kansas City Terminal Ry. Co., 25 S. 
W.2d 1056, 324 Mo. 882; 

74. Mass.—Jewett Pub. Co. v. But¬ 
ler. 34 N.E. 1087, 169 Masa 617. 
Mo.—Southern Lumber Co. v. Mer¬ 
cantile Lumber, eta, Co., 89 Ma 
App. 141. 

N.J.—Keppelon ' v. W. * M. Ritter 
Flooring Corporation, 116 A. 491, 
97 N.J-.Law 200. 

76. Md.—McElroy v. Seery, 61 Md. 
389,' 48 Am.R llO. 

N.T.—New 'England Iron Co. v. Gil¬ 
bert EL R. Co., 91 N.T. 163. 

6 C.J. P 1175 note 2. 

76. XJ.S.—In re Imperial Brewing 
Co., D.CMo., 143 P, 679. 

77. U.S.—Central Trust Co. v. Chi¬ 
cago Auditorium Assoa, IlL, 86 S. 
Ct 412, 240 U.S. 681, 591, $0 L. 
Ed. 811, L.RA-1917B 680—Hey¬ 
ward v. Goldsmith, CLdA-Pa., 269 
P. 946. 

Minn.—Stem v. Olsted, 207 N.W. 740, 
■ 166 Minn. 604—Stem v. Zaph, 207 
N.W. 740, 166 Minn, 608—Stem v. 
Mayer, 207 N.W. 737, 166 Minn. 
846, 46 AJL..R. 1167, followed in 
Stem V. Moore, 207 N.W. 740, 166 
Minn. 502. 

N.T.—Updike v. Oakland Motor Car 
Co., 242 N.Y.S. 329, 229 App.Div. 
632. 

78. U.S.—^H. Muehlstein & Ca v. 
Hickman, dCA-Mo., 26 P.2d 40, 
68 A.L.R. 1294. 

Or.—Stewart v. Mann, 165 P. 690, 86 
Or. 68, rehearing denied 166 P. 
1169, 86 Or. 68, 
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involuntary, constitutes a breach,and, as is ex¬ 
plained in the title Bankruptcy § 394 b (2), gives 
rise to a provable claim. 

It would seem that, where there are concurrent 
obligations, consisting of acts to be performed from 
time to time, the bankruptcy of one party will ex¬ 
cuse the other from further performance on his 
part®® 

The appointment of a receiver is a breach of an 
executory contract,®^ and, as is observed in the C 
J.S. title Receivers § 267, also 53 CJ. p 233 note 
81, constitutes a provable claim. 

§ 472. Renunciation or Repudiation before 
Time for Performance; Anticipatory 
Breach 

a. In general 

b. Limitations to rule 


SL In General 

On repudiation of an executory contract, the promlsM 
may rescind the contract, or treat the contract as bind¬ 
ing until the time for performance arrives, or sue Im¬ 
mediately for the anticipatory breach. 

Strictly an “anticipatory breach” of a contract 
is one committed before the time has come when 
there is a present duty of performance, and it is 
the outcome of words or acts evincing an intention 
to refuse performance in the future.®® Where a 
party bound by an executory contract repudiates®® 
his obligation before the time for performance, 
the promisee has, according to the great weight 
of authority, an option to treat the contract as end¬ 
ed so far as further performance is concerned, and 
to maintain an action at once for the damages 
occasioned by such anticipator>' breach.®^ 


79 . .TJ.S.—Central Trust Co. v. Chi¬ 
cago Auditorium Assoo, IlL, 36 S. 
Ct 412. 240 U.S. 681, 60 L.Hd. 811. 
L.R-A.1917B 680—111 re GrllBn Mfg. 
Co.. D.C.Ga.. 43 P.2d 624—In re 
Barton Co., D.C.N.BL, 84 F.2d 517 
—In re Catta, C.C.A.N.T., 83 F.2d 
988, affirmed, D.a, In re Mer¬ 
chants* & Manufacturers’ Ex¬ 
change of New York, 36 F.2d 1018, 
certiorari denied Morris v. Pavla, 
60 S.Ct 86, 280 U.S. 606, 74 KBd. 

Ark^ee WUlIama v. Maners, 14 S. 

W.2d 1104, 179 Ark. 110. 

Minn.—Stem v. Olsted, 207 N.W. 
740, 166 Mlnu. 604—Stem v. Zapt 
207 N.W. 740. 166 Minn. 503—Stem 
V. Moore, 207 N.W. 740. 166 Minn. 
602—Stem v. Mayer, 207 N.W. 787, 
166 Minn. 846, 46 A.L.R. 1167. 
2T.Y.—TJpdSke v. Oakland Motor Car 
Co.. 242 N.T.S. 829, 229 App,Div. 
632—^Drake v. Hodgson, 188 N.T. 
8. 486, 192 App.Div. 676—Pavla v. 
Park-Lexingrton Corporation, 245 
N.T.S. 627, 138 Mlsc. 600, affirmed 
252 N.Y.S. 931, 234 App-DiV. 668— 
Sprague v. Glynn, 288 N.Y.S. 696, 
136 Mlsc. 168. 

B.L—Msjidevllle v. Pooler, 198 A. 
286. 

“Law has now been settled by the 
decision of the United States Su¬ 
preme Court in the case of Central 
Trust Co. v. Chicago Auditorium As¬ 
sociation. IlL. 86 S.CL 412, 240 U.S. 
681, 60 KEd. 811. L.R.A.1917B 580.” 

Assignment of contract by tznstee 
Where the trustee In bankmptcy 
.assigns an assignable contract, the 
assignee may recover against the 
promisor notwithstanding the as¬ 
signor’s bankruptcy.—Lucas v. J. 
"H. Gross Motor Car Co., 161 N.B. 862, 
82 Ohio App. 183. 

Xndependent covenant 

Seller's agreement to contribute 


toward dealer's rent is Independent 
covenant, not conditioned on dealer’s 
performance, and dealer's bankmptcy 
before termination of contract did 
not relieve seller of liability for con¬ 
tribution In an action by the trus¬ 
tee.—Updike V. Oakland Motor Car 
Co., 286 N.Y.S. 118, 184 Mlsc. 284. 

80. Vt—^Roberts v. W. H. Hughes 
Co., 88 A- 807, 86 Yt 76. 

81. U.S.—Operators’ Oil Co. v. Bax- 
hre. C.aA.Okl.. 66 P.2d 857. 

Porto Rico.—Weldi v. San Cristobal, 

7 Porto Rieo Fed. 811. 

83. U.S.—New York Life Ins. Co. v. 
Ylglas, Mass., 66 S.Ct. 616, 297 U. 
s. 672, 80 L.Bd. 971, reversing, C. 
CJL, Vlglas V. New York Life Ins. 
Co., 78 F.2d 829, certiorari granted 
New York Life Ina Co. v. Vlglas, 
66 S.Ct 870, 296 U.S. 571, 80 L.Bd. 
408. 

Tex.-r-Sinclalr Refining Co. v. Costin, 
dv-APP., 116 S.W.2d 894. 

83b “BepudlatJon" and “breach" 
"Repudiation, among other things, 
means rejection, disclaimer, renunci¬ 
ation, or even abandonment while 
In the case of a breach of a con¬ 
tract a i>arty may still claim under 
It and even sue after the breach, to 
protect some right that was In¬ 
fringed.”—In re S. M. Goldberg En¬ 
terprises, 226 N.Y.S. 518, 616, 130 
Misc. 887, affirmed 226 N.Y.S. 909, 222 
App.Div. 729. 

84 . U.S.—Williams v. Mutual Ben. 
Health & Accident Ass'n, C.C.A, 
Tex., 100 P.2d 264—Bamebey v.j 
Barron G. Collier, Inc., C.C-ANeb., 
65 F.2d 864—In re Guardian Build¬ 
ing & Loan Ass’n, D.C.Or., 63 F.2d 
412—In re Barton Co., D.C.N.H., 
34 F.2d 617—The AdameUo, D.C. 
Va., 19 F.2d 388, affirmed, OC-A, 
Lloyd Adriatlco Socleta di Navlga- 
V. Consolidation Coal Co., 28 
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F.2d 679—American Can Co. v. 
Garnett, C.C.A.Wash., 279 P. 722, 
certiorari denied American Can Co. 

V, Punkhouser, 48 S.Ct 12, 260 U. 
S.‘722, 67 L.Bd. 481—W. R. Grace 
& Co. v. Ford Motor Co. of Cana¬ 
da, D.aCaL 278 F. 951, affirmed. 
C.C.A, 278 p. 955—^Dixon v. Andep- 
son, Va.. 262 F. 694, 164 C.dA. 684. 
Ala.—^Pearce v. Hubbard, 185 So. 179, 
180, 223 Ala. 281, quoting Corpus 
gnx^ 

Aria—Sarle v. School Dist. No. 27 of 
Pima County, 255 P. 994, 32 Arts. 
96. citing Corpus Juris. 

Cal.—Walker v. Harbor Business 
Blocks Co., 188 P. 366, 181 CaL 
773_WilliamB v. Schalk Chemical 
Co., 63 P.2d 1016, 11 CalA.pp.2d 
396—Crane v. East Side Canal & 
Irrigation Co., 44 P.2d 466, 6 Cal. 
App.2d 361—Atkinson v. District 
Bond Co., 43 P.2d 867, 6 CaLApp.2d 
738—O’Connell v. Federal Outfit¬ 
ting Co., 42 P.2d 1070, 6 Cal.App.2d 
327—Kressly v. District Bond Co., 
82 P.2d 1112, 138 CaLApp. 666— 
Guitron V. Rodriguez, 288 P. 134, 
106 CalApp. 613—California Can¬ 
ning Peach Growers v. Harris, 267 
P. 672, 673. 91 CalApp. 664. citing 
Corpns Juris—^Laurence v. Pacific 
Oil & Lead Works, 175 P. 86, 88 
CalApp. 16. 

Conn.— Caramini v. Tegulias, 186 A- 
482, 121 Conn. 648—Taffie v. Glen 
Falls Indemnity Co., 161 A. 621, 
116 Conn. 376 —Trowbridge v. Jef¬ 
ferson Auto Co., 108 A. 843, 92 
Conn. 569. 

Pla.—Poinsettla Dairy Products v. 
Weasel Co.. 166 So. 806, 123 Fla. 
120, 104 A.L.R. 216 —Pallardy-Wat- 
rous Ins. Agency v. M. Tucker, 
Inc., 163 So. 284, 120 Pla. 895. 
Ga.—Shell Petroleum Corpoiatlon v. 
Jackson, 171 SJB. 171, 47 GaApp. 
667—^Mendel v. Converse & Co., 118 
686 , ,80 Ga.App. 649—Seabrook 
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The rule is the same whether the contract is 
wholly executory or has been partially executed.8B 

Minority view. In a few jurisdictions the rule 
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allowing an immediate action for an anticipatory 
breach of contract is not recognized.®® 

Election of remedies. Where there has been a 
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Coal Co. T. Moore, 108 S.H. 839, 
26 Ga-App. 618—^Phosphate Mining 
Co. V. Atlanta Oil & Fertilizer Co., 
98 S.E. 682, 20 Ga.App. 660. 

IlL—KInnan v. Charles B. Hurst Co., 
148 N.E. 12, 817 Ill. 251—McNeff v. 
White Eagle Brewing Co.. 18 N.B. 
2d 493, 294 Ill.App. 37—Sperry & 
Hutchinson Co. v. Siegel, Cooper 
& Co., 226 IlLApp. 640, affirmed 140 
N.B. 864, 309 IlL 193—Welch v. 
Northern Assur. Co., Limited, of 
London, 223 IlLApp. 77. 

Iowa.—Sprague, Warner & Co. v. 
Iowa Mercantile Co., 172 N.W. 687, 
186 Iowa 488. 

Kan.—Wilson v. National Refining 
Co., 266 P. 941, 942, 126 Kan. 139, 
Quoting Corpus JUxla—Cardwell v. 
Uhl, 182 P. 416, 106 Kan. 249, cit¬ 
ing Corpus Juris. 

Ky.—Fidelity & Deposit Co. of Mary¬ 
land V. Brown, 20 S.W.2d 284, 286, 
230 Ky. 534, citing Corpus Juris. 
Md.—Friedman v. Katzner, 114 A. 
884, 139 Md. 196. 

Mich.—White Star Refining Co. v. 
Evans, 257 N.W. 915, 916, 269 Mich. 

- 636, citing Corpus Juris. 

Mo.—Eddington v. Cockrell, App., 286 

S. W. 406, 406, citing Corpus Juris. 
N.J.—Levy V. Massachusetts Acci¬ 
dent Co., 2 A2d 841, 124' N.J.Eq. 
420—Conrad v. Lenox Realty Co., 
180 A 689, 118 N.J.Eq. 592—Moo¬ 
ney V. Newhem, 187 A 667, 6 N.J. 
Misc. 685: 

N.T.—^Duttweiler v. Jacobs, 228 N. 

T. S. 260, 228 App.Div. 292—Del 
Piatta V. Mendoza, 187 N.Y.S. 199, 
196 Apii.Div. 833—Tipple v. Tipple, 
177 N.T.S. 818, 189 App.Div. 28— 
Hanan v. Nemours Trading Cor- 
poraUon, 187 N.Y.S. 169—Petschke 
V. Rohdlek, 178 N.Y.S. 880. 

N.C,—Edwards v. Proctor, 91 S.E. 
684, 173 N.a 41. 

Ohio.—Roosfeld v. Glasgow, 11 Ohio 
ar.Ct,N.S., 892. 

Oil.-Bankers' Mortg. Co. v. Schwab, 
280 P. 819, 138 Okl. 234. 

Or.—Dibble v. David Hodes Co., 286 
P. 664, 667, 132 Or. 696, citing Cor- 
pus Juris—Everdlng & Farrell v. 
Gebhardt Lumber Co., 168 P. 304, 
86 Or. 289. 

Pa.—Cameron, to Use of Cameron, v. 

E^on, 3 A;^d 423, 332 Pa. 629. 
Tex.—^Moore v. Jenkins, 211 S.W. 
976, 109 Tex. 461, reversing. Civ. 
App., 168 S.W. 898—PoUack v. Pol¬ 
lack, CoblApp., 46 S.W.2d 292, cit¬ 
ing Corpus Juris, and denying re¬ 
hearing 39 S.W.2d 868, which af- 
. JBrmed in part and in part reversed, 
' dvApp., 28 S.W.2d 890—Pollack v. 
. Pollack, 89 S.W.2d 868. 867, Com. 
, App., dtliig Corpus Juris—Ameri¬ 
can indellty & basualty'Ca y. Wil¬ 


liams, Civ.App.. 34 S.W.2d 896, 403, 
citing Corpus Juris, 

Utah.—Jordan v. Madsen, 262 P. 670, 
573, 69 Utah 112, citing Corpus 
Juris—^Tanner v. Johnson, 166 P. 
466, 50 Utah 23. 

Wash.—Casey v. Murphy, 263 P. 
1078, 143 Wash. 17 — Finch v. 
Sprague, 202 P. 267, 259, 117 Wash. 
650, citing Corpus Jnrls. 

W.Va.—Catlett v. Bloyd, 99 S.E. 81. 
88 W.Va. 776. 

Wis.—Ambler v. SInaifco, 170 N.W. 
270, 163 Wla. 286. 

Wyo.—Portner v. Tanner, 216 P. 
'l069, 30 Wyo. 85, citing Corpus 
Juris. 

13 G.J. p 661 note 67. 

Personal servloes 

The doctrine of anticipatory 
breach Is applicable to a contract 
for personal services.—^Davidson v. 
Odell, 7 N.Y.S.2d 57, 266 App.Dlv. 
791. 

Benuniatloa of trilateral and esi- 
tire ooutraei by any one of parties 
terminates it as to alL—Greenwood 

V. Murphy. 206 N.W. 406, 165 Minn. 

2'50. ' 

Bepudlatiou disfavored 

Law does not fiavor repudiation 
of contractu—Jacobberger v. School 
Dlst. No. 1, Multnomah County, 266 
P. 662, 122 Or. 124. 

Where the promisor oouHrmes his 
repudiation notwithstanding reQuests 
by the promisee to perform, the 
promisee, if not in default, may still 
elect to treat the renunciation as a 
breach.—^Bu-Vl-Bar Petroleum ■ Cor¬ 
poration v. Krow, aC.AOkL, 40 F.2d 
488, 69 AL.R. 1296. 

Measure of damages see the C.J.B. 
title Damages § 74, also 17 C.J. p 
849 note 68 et seQ. 

Statute of limitations see the C.J. 
S. title Limitations of Actions 9 
127, also 37 aj. p 816 note 71 et 
sea. 

86. Ala.—Pearce v. Hubbard, 185 So. 

179, 228 Ala. 28L quoting Corpus 
• Juris. 

Fla.—Pallardy-Watrous Ins. Agency 
V. M. Tucker, Inc., 163 So. 284^ 120 
Fla. 895. 

Ga.—Shell Petroleum Corporation v. 
Jackson, 171 S.B. 171, 173, 47 Ga. 
App. 667, citing Corpus Jnyls. 
Kan.—Wilson v. National Refining 
Co.. 266 P. 941, 942, 126 Kan. 189, 
quoting Corpus Juris. 

W. Va.—Roach v. Harty Coal Co, 92 
S.B. 468. 79 W.Va. 798. 

13 C.J. p 658 note 58. 

88. Neb.—Carstens v. McDonald,* 67 
N.W. 767, 38 Neb. 858. 

18 C.J. p 658 note 69. 
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m Usssaohusetts 

(1) Renunciation or repudiation of 
contract before the day of perform¬ 
ance ordinarily is not such a breach 
of an obligation as gives an imme¬ 
diate right of action.—Tlrrell v. An¬ 
derson, 138 N.E. 669, 244 Mass. 200. 

(2) It is held that In order to 
charge one in damages for breach of 
an executory personal contract the 
other party must show a refusal or 
neglect to perform at a time when 
and under such circumstances that 
he is or may be entitled to reQuire 
performance — Daniels v. Newton, 
114 Mass. 530, IB Am.R. 884—18 C.J. 
p 668 note 69 [a] (1). 

(8) On repudiation by the prom¬ 
isor after partial performance the 
promisee Is not required to wait un¬ 
til the end of’ the time for full per- 
iformance in order to recover entire 
damages. — Sermuks v. Automatic 
Aluminum Heel Co., 163 N.E. 8, 256 
[Mass. 478—^Vitagraph, Inc. v. Park 
Theatre Co., 144 N.E. 85, 249 Mass. 
26. 

(4) Refusal of performance by 
owner of bxiUdlng before work of in¬ 
stalling elevator under contract was 
fully completed had same effect as 
a breach, and he cannot profit there¬ 
by and retain without payment bene-, 
fits actually received.—See v. Nes-' 
son, 144 N.E. 238, 249 Mass. 306. 

(6) When a part only of the goods 
has been delivered under an entire 
contract of sale, and one party re¬ 
fuses to -complete it by delivering or 
accepting the remainder, the other 
party may then elect to treat such 
refusal as a repudiation or rescission 
of' the unfulfilled part of the con¬ 
tract—Mansfield v. Trigg, 118 Mass. 
360. 

(6) If the seller refujee to deliver, 
the purchaser may recover back any 
excess of purchase money that has 
been paid by him beyond the price 
of what has been delivered.—^Mans¬ 
field V. Trigg, supra,—Hill v. Rewee, 
11 Mete. 268. 

(7) If the breach of contract on 
the part of the selleir is only In the 
quality of the goods, the o.ther party- 
cairnot convert that into, a rescission, 
but must if he Intends to rescind 
at all, rescind in toto.—^Barrie v. 
Eaxle, 8 N.E. 689, 148 Mass. 1. 68 
AulR. 126. 

(8) This distinction, and the prin¬ 
ciple on which it rests. Is applicable 
to defendant resisting payment as 
well as to a plaintiff seeking to re¬ 
cover back what he has oveiTpald.— 
Mansfield v. Trigg, supra—18 C.J.‘ P 
'668 note 69 [a] (5>. 
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renunciation of an executory contract by one par¬ 
ty, the other party has a right to pursue one of 
three remedies 'J'q rescind the contract and 

pursue the remedies based on such a rescission, as 
is explained in § 429 supra. (2) To treat the con¬ 
tract as still binding and wait until the time ar¬ 
rives for its performance, and at such time to bring 
an action on the contract for breach, as is observed 
in § 472 b (3) infra. (3) To treat the renuncia¬ 
tion as an immediate breach and sue at once for 
any damages which he may have sustained.88 

While suit on the anticipatory breach amounts 
to an election,8 9 where a party elects to regard 
the contract as at an end on the refusal of the 
other party to perform, it is not necessary that he 
bring his action at once, but he may evidence his 
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election by other acts.90 A willingness and readi¬ 
ness to perform on the part of one party to a 
contract, without any demand on the other party 
who has wrongfully refused performance, or with¬ 
out doing an}thing which places the latter in a 
worse condition or increases the rights or immuni¬ 
ties of the wrongdoer, does not show that he has 
not accepted the other's renunciation as final.91 

Oilier party need not perform. As a general 
rule, sometimes by reason of express statutory pro¬ 
vision, where one party renounces the contract and 
refuses to perform, the other party is excused 
from performance on his side.®^ It should be noted, 
however, that the repudiation of the contract by 
one party cannot be held equivalent to performance, 
or a legal excuse for nonperformance by the other 
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S7. Mlnnw—Engel v. Malilen, 189 N. 
W. 422, 428, 153 Minn. 1, citing 
Cozpnn juris. 

Or.—Klinge v. Farris, 273 P. 954, 

. 128 Or. 142, afllnning 268 P. 748. 
128 Or. 142. 

sa. U.S.—Elyea v. R C A Victor Co., 
aC.A.Ga., 79 F.2d 7B9—Mobley v. 
New York Life Ins. Co., C.C1A. 
Mlaa., 74 F.2d 688, certiorari grant¬ 
ed 56 S.Ct 640, 294 TT.S. 70S, 79 
L.Ed. 1240, affirmed 66 S.Ct 876, 
296 TJ.S. 632, 79 L.Ed. 1621, 99 A 
L.R. 1166 — Bu-VI-Bar Petroleum 
corporation v. Krow, aCJV-OkL, 40 
F:2d 488, 69 AL.R. 1296—Acme 
Mfg. Co. y. Armlnlus Chemical 
Co., aCAVa., 264 F. 27, 31. Quot¬ 
ing Corpus juris. 

Aria.—Weatherford v, Adams, 261 P. 
463, 455, 31 Ariz. 187. citing Corpus 
juris. 

CaL—Houae v. PJercy, 183 P. 807, 181 
CaL 247—Atkinson v. District Bond 
Co., 43 P.2d 867, 6 CalApp.2d 738 

, T-O’ConneU v. Federal Outfitting 
Co., 42 P.2d 1070. 6 CaLApp.Sd 827 
—^Boomer v. Muir, App., 24 P.2d 
670. 

Colo.-rSchwalbe v. Postle, 214 P. 388, 
,73 Colo. 181. 

Conn.—George H. Finlay & Co. v. 
Swlrsky, 120 A 661, 98 Conn. 666. 

111.—^Banlk V. Blshop-Stoddard Cafe¬ 
teria Co., 6 Nj:.2d 868, 288 llLApp. 
174. 

Ind.—Federal Life Ins. Co. v. Max- 
> am, 117 N.B. 801, 70 lnd.App. 266, 
rehearing denied 118 N.E. 889, 70 
Ind.App. 266. 

Ran.—Wilson v. National Refining 

- Co.. 266 P. 941, 942, 126 Eaa 189, 

■ . Quoting Corpus JUrls. 

Minn.-^Walsh v. Mankato Oil Co., 
276 N.W. 877—Thomas Keating Co. 
V. Inland Steel Co., 196 N.W. 1016, 
1017, 167 Minn. 243, citing Corpus 
Juris—Engel V. Mahlen, 189 N.W. 
422, 428, 153 Minn. 1, citing Corpus 
Juris. 

N.J.—Mooney ▼. Newbem, 187 A 667, 
5 N.LMlsc. 686. 


Or.—Dibble v. David Hodea Co., 286 1 
P. 654, 657, 132 Or. 696, Quoting! 
Corpus Juris. ! 

W.Va. — Atlantic BItullthic Co. v. 
Town of Edgewood, 137 SJL 223, 
103 W.Va. 137. 

13 CaJ. p 653 note 63. 

89. Ga.—Darnell v. Toney, 162 S.E. 
918, 46 Ga.App. 27. 

N.T.—Dougherty v. EQultable Life 
Assur. Soc. of U. S., 259 N.YS. 
146, 144 Mlsc. 363, affirmed in part 
and reversed in part 265 N.T.S. 
714, 288 App.Dir. 696, reveraed on 
other grounds 193 N.E. 897, 266 
N.Y. 71, reargument denied 196 N. 
E. 226, 266 N.Y. 616. 

What constitutes election between 
remedies see the C.J.S. title Elec¬ 
tion of Remedies § 11 et seQ, also 
20 C.J. p 19 note 81 et seq. 

90. U.S.—^Bu-VI-Bar Petroleum Cor¬ 
poration V. Krow, aCJLOkL, 40 F, 
2d 483, 498. 69 AL.R 1295, citing 
Corpus Juris. 

CaL—Atkinson v. District Bond Co., 
43 P.2d 867, 5 Cal.App.2d 788. 

Mo.—Kurth v. Morgan, App., 277 S. 
W. 60. 

Attempt liy vendor to act in puv. 
euauoe of oontraot is affirmance rath¬ 
er than rejection thereof, although 
vendor has mistaken contract’s true 
meaning. — United Farmers’ City 
Market v. Donofrio, 29 P.2d 144, 43 
Ariz. 35. 

91. Va.—^Mutual Reserve Fund Life 
Assoc. V. Taylor, 87 SM. 854, 98 
Va. 208. 

13 C.J. p 653 note 66. 

98. U.S.—U. S. Potash Co. v. Mc¬ 
Nutt, C.CJLN.M., 70 F.2d 126, costs 
taxed 70 F.2d 1003—Bu-Vi-Bar Pe¬ 
troleum Corporation v. Krow, C.C. 
AOkL, 40 F.2d 488. 89 ALR. 1296 
—W. H. Edgar & Son v. Grocers’ 
Wholesale Co., CCLAIowa, 298 F. 
878. 882, citing Corpus Juila— 
Weed V. Lyons Petroleum Co., D.C. 
DeL, 294 F. 725, affirmed, C.CLA, 
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Lyons Petroleum Co. r. Weed, 300 
P. 1005. 

Cal — California Canning Peach 
Growers v. Harris, 267 P. 672, 573, 
91 CaLApp. 654, citing Corpus Ju¬ 
ris—Dyer Broa. Golden West Iron 
Works V. Central Iron Works, 237 
P. 386. 389, 72 CaLApp. 202, Quot¬ 
ing Corpus Juris—^Howard v. Gal¬ 
braith. 109 P. 889, 13 Cal.App. 373 
—Sierra Land, etc., Co. v. Bricker, 
85 P. 665, 8 CaLApp. 190. 

Conn.—^McCIeave v. John J. Flanagan 
Co., 160 A 805, 116 Conn. 36. 

Ga.—Borochoff v. William Muirhead 
Const Co., App., 193 S.B. 118. 

IlL—Lurie v. Rock Falls, 287 m. 
App. 334. 

Ky.—^Morris Shoe Co. v. Coleman, 221 
S.W. 242, 18T Ky. 827. 

La.—Youngblood v. Daily and Week¬ 
ly Signal Tribune, 131 So. 604, 15 
La.App. 379. 

Md.—Friedman v. Katzner, 114 A 
884, 139 Md. 195. 

Mont. — McCaull’Dinsmore Co. v. 
Jackson, 189 P. 771, 57 Mont 655. 

N.C.—Wade v. Lutterloh, 144 S.B. 
694, 196 N.a 116. 

Or.—^Ratcliffe v. ' Union Oil Co. of 
California, 77 P.2d 136. 

S.D.—Russell Miller Milling Co. v. 

I McLean, 203 N.W. 498, 48 S.D. 

; 198. 

Tex.—Order of Railway Conductors 
of America v. Quigley, dvAPp., 
83 S.W.2d 701, reversed on other 
grounds, Com.App., Ill S.W.2d 698 
—^American Fidelity ft Casualty 
Co. V. Williams, Clv.App., 34 S.W. 
2d 396, 403, error refused and 
citing Corpus Juris. 

Utah.—Jordan v. Madsen, 252 P. 670, 
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Juris. 

W.Va.—^Bragg v. Peytona Lumber 
Co., 136* S.E. 841, 102 W.Va. 687 
—Roach V. Harty Coal Co., 92 S. 
B. 468, 79 W.Va. 793. 

13 C.J. P 664 note 66. 

Tender of performance excused see 
infra S 48L, 
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party of conditions precedent, so as to authorize 
a recovery as for performance of su(A condi- 
tions.83 

Successive conditions precedent. The rule just 
stated is applicable, although the party seeking to 
take advantage of the renunciation may have sev¬ 
eral conditions precedent to fulfill which are of 
periodical recurrence.®* 

b. Lisutations to Eule 

(1) In general 

(2) Necessity of bilateral contract 

(3) Rejection of renunciation 


(4) Completion of contract by promisee 

(5) Withdrawal of renunciation 

(1) In General 

To constitute an anticipatory breach of contract the 
repudiation must be entire, absolute, and unequivocal. 

In order that the rule permitting the immediate 
institution of a suit on the repudiation of a con¬ 
tract may apply, the renunciation must cover the 
entire performance to which the contract binds the 

promisor.®^ 

Furthermore, the renunciation must be absolute 
and unequivocal.®® A mere expression of intention 
not to perform is not enough.®7 Moreover, a con¬ 


ns. CaL—Pyer Bros. Golden West 
Iron Woriis v. Central Iron Works, 
237 P. 386, 389. 72 CeJ-App. 202, 
quoting Corpus Juris. 

Pla-—Thompson v. Kyle, 23 So. 12, 
39 Fla. 582, 63 Am.S.R. 193. 

La.—Brandon v. Smith, 138 So. 489, 
16 La.App. 130. 

94. N.T.—Shaw v. Republic L. Ins. 
Co.. 69 N.T. 286. 

96. U.S.—Klmel t. Missouri State 
Life Ins. Co., C.CA.JCan.. 71 F.2d 
921—^McNamara v. Cerf, C.C.A,N. 

T.. 4 F.3d 997, 999, citing Corpus 
juris. 

Fla.—Pallardy-Watrous Ins. Agency 
V. M. Tucker, Inc.. 153 So. 284, 120 
Fla. 895. 

N.T.—Petschke v. Rohdiek, 178 N. 

T. S. 380. 

13 aj. p 664 note 70. 

98. U.S.—Mobley v. New York Life 
Ins. Co., Miss., 55 S.Ct 876, 295 

U. S. 632, 79 L.Ed. 1621, 99 A.L.R. 
1168, affirming, aC.A.. 74 P.2d 588, 
certiorari granted 66 S.Ct 640, 294 
Xr.S. 705, 79 L.Bd. 1240—Viglaa v. 
New York Life Ins. Co., CC^A. 
Mass., 78 F.2d 829, certiorari 
granted New York Life Ins. Co. v. 
Yig'as, 66 S.Ct 870, 296 U.S. 571, 
80 L.Ed. 408, and reversed on other 
grounds 66 S.Ct 616, 297 U.S. 672, 
80 Um. 971—Klmel v. Missouri 
State Life Ins. Co., C.C.A.Kan., 71 
r.2d 921—Suburban Improvement 
Co. 7. Scott Lumber Co., C.C-A..W. 
Va., 67 r.2d 336, 90 A.L.R. 380— 
Milton V. H. C. Stone Lumber Co., 
D.C.111., 86 F.2d 583. affirmed, C.C. 
A., 36 F.2d 689—^McNamara v. 
Cerf, C.C.A.N.Y., 4 r.2d 997, 999, 
citing Ooipua JmlB — Petoskey 
Portland Cement Co. v. B. V. Ben¬ 
jamin Co., aCA-Mich., 296 F. 9 
—Frank F. Pels Co. v. Saxony 
Spinning Co., C.C.A.N.C, 287 F. 
282, certiorari denied 44 S.Ct 83, 
263 U.S. 702, 68 L.Bd. 514. 

Ala.—Box V. Metropolitan Life Ins. 
Co.. 168 So. 220, 232 Ala. 447, deny¬ 
ing certiorari, App., 168 So. 209, re¬ 
versed 168 So. 216, 232 Ala, 1 and 
168 So. 217, 232 Ala. 82L 


Ark, — Massachusetts Protective 
Ass'n, Inc. v. Jumey, 68 S.W.2d 
455, 467, 188 Ark. 821, citing Cois 
pus Juris. 

Cal.—^Wilton v. Clarke, App., 80 P- 
2d 141, 142, citing Corpus Juris— 
Atkinson v. District Bond Co., 43 
P.2d 867, 5 Cal.App.2d 738—^Boomer 

V. Muir, App., 24 P.2d 670. 
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166 A. 786. 116 Conn. 682—Yaffe 
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621, 116 Conn. 876. 

Fla.—Gulf iife Ins. Co. v. Weathers- 
bee, 172 So. 285—Croker v. Powell, 
166 So. 146, 162, 116 Fla. 733, cit¬ 
ing Coxpxu Juris—B. & F. G. 
Jones Dawson Cotton Oil Co., 90 
So. 817, 818, 83 Fla. 198, citing 
Corpus Juris. 

Ind.—^Kocsis v. Wroblewski, 196 N.E. 

367, 100 IndlApp. 653. 

Ky.—Paducah Cooperage Co. v. Ar¬ 
kansas Stave Co., 287 S.W. 412, 
413. 198 Ky. 774, citing Corpus 
Juris. 

Miss.—R. T. Clark & Co. v. Miller, 
122 So. 475, 154 Miss. 238. 

N.Y.—^Brqjterman v. Breiterman, 268 
N.Y.S. 628, 239 App.Div. 709. 

N.C.—^Edwards v. Proctor, 91 S.E. 
684, 173 N.C. 41. 

Pa.—^McClelland v. New Amsterdam 
Casualty Co., 185 A. 198, 822 Pa. 
429—Byren & Weil v. French ft 
Keeley, 157 A. 367, 103 Pa.Super. 
673. 

Tenn.—John Deere Plow Co. v. Shell- 
abarger, 203 S.W. 766, 767, 140 
Tenn. 123, citing Corpus JUxis. 
Tex.—American Bankers* Ins. Co. v. 
Moore, Civ.App., 73 S.W.2d 620— 
Ulen Securities Co. v. City of El 
Paso, Civ.App., 59 S.W.2d 198, er¬ 
ror refused—Ferguson v. Kuehn, 
Civ.App., 246 S.W. 674. 

13 C.J. p 664 note 7L 
(1) Denial of RabUl^, consistent 
with continuing effect and not in re¬ 
pudiation of contract, cannot justify 
suit for breach thereof before time 
stipulated for performance, although 
it may waive dependent requirements 
to be performed by promises—^Box 
V. Metropolitan Life Ins. Co., 168 So. 
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220, 232 Ada. 447, denying certiorari, 
App., 168 So. 209, reversed 168 So. 
216. 282 Ala. 1 and 168 So. 217, 232 
Ala. 321. 

(2) Where by contract with owner 
of an invention for electric motor 
sets defendant agreed to supply mo¬ 
tors to all agents of owner on pre¬ 
sentation of memo from owner and 
a named sum in addition, and agent 
purchased stated territory for sale 
of the sets and five thousand five 
hundred memos, letter from defend¬ 
ant to an agent, refusing to recog¬ 
nize any liability to the agent on 
account of such contract, was suffi¬ 
cient to entitle agent to consider the 
contract breached.—^Lloyd v. Ameri¬ 
can Can Co., 222 P. 876, 128 Wash. 
298. 

Practical rcpudlatloa 
It was a practical repudiation of 
a contract by a heavyweight boxing 
champion to meet a certain opponent 
on a specified date for him to enter 
into a contract to meet a different 
opponent nineteen days later.—^Mad¬ 
ison Square Garden Corporation v. 
Braddock, C.aA.N.J., 90 P.2d 924, af¬ 
firming, D.C., 19 F.Supp. 392. 
Statement to third person, 

A statement by an obligee under 
a contract, made to a third person 
not a party to the agreement, that 
he would not perform the contract if 
assigned, does not constitute a re¬ 
fusal of a demand to perform,— 
Starchroom Pub. Co. v. Threlkeld En¬ 
graving Co., 13 Ohio App. 281. 

97. CaL—Atkinson v. District Bond 
Co., 48 P.2d 867, 6 CaLA.pp.2d 738. 
Miss.—R. T. Clark ft Co. v. MUler, 
122 So. 476. 164 Miss. 233. 

Tex.—^Moore v. Jenkins, 211 S.W. 976, 
109 Tex 461, reversing, Civ.App., 
168 S.W. 898—Senter v. Dixie Mo¬ 
tor Coach Corporation, CIv.App., 
67 S.W.2d 845, denied second re¬ 
hearing 68 S.W.2d 1117> affirmed, 
Cona.App., 97 S.W.2d 945-^Tumer- 
CummlngB Hardwood Co. v. Phillip 
A. Ryan Lumber Co., Clv.App., 201 
S.W..481. 

13 CJ. p 654 note 72. 
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troversy over the terms of a contract, or the con¬ 
struction to be placed on it, is not an absolute 
and unequivocal refusal.®^ 

However, in order to constitute an absolute and 
unequivocal repudiation no precise form of words 
is necessary.®® The obligation of the contract be¬ 
ing created, a denial of its existence is equivalent 
to a repudiation or renunciation of liability under 
it.i 

(2) Necessity of Bilateral Contract 

The doctrine of anticipatory breach applies only to 
bilateral contracts. 

While there exists some contrary opinion,^ by the 
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weight of authority the doctrine of anticipatory 
breach is applicable only where the contract con¬ 
tains interdependent obligations,^ and does not ap¬ 
ply where the contract is executory only on behalf 
of the other party."* Hence, it does not govern ac¬ 
tions on contracts to pay money at times speci¬ 
fied, where one party has completely executed the 
contract, and it is executory only on the part of 
the other party.® 

No action for damages lies before the time of 
pa}'ment arrives against one who disables himself 
from paying, or who gives notice that he will not 
pay his obligations under contracts of this kind.® 
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96. XJ.S.—Elmel v. Missouri Stats 
Life Ins. Co., CC.A.Kan., 71 P,2d 
921. 

Tex.—Senter v. Dixie Motor Coach 
Corporation, Clv.App., 87 S.W.2d 
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A.MInn., 78 P.2d 177. 
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parties before and after repudiation 
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Its character and effect, and It may 
be that in some cases a subsequent 
effort or attempt on the part of the 
injured party to secure compliance 
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not unequivocal and final.—Spanish 
American Line v. Baugh Chemical 
Co., D.C.Md., 47 P.2d 261. 

Semaadlng modJloatioa of terms 

(1) Party to contract who refuses 
to perform except on modification or 
addition of new terms renounces 
contra,ct.—^Jordan v. Madsen, 252 P. 
670, 69 Utah 112. 

(2) One party's declaration of In¬ 
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L. G. Balfour Co. v. Brown, Tex.CIv. 
App., 110 S.W.2d 104. 
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Mich,-Hoamer v. Wilson, 7 Mich. 
294, 74 Am.D. 716. 
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Co., 107 N.W. 180, 97 Minn, 293. 
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quoting Ooxpns Juris, and reversed 
on other grounds 81 S.W.2d 313, 
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a. Tex.—^Universal Life & Accident 
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S.W-2d 405, affirming, Sanders v. 
Universal Life & Accident Ins. Co., 
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Clr.App., 74 S.W.2d 801—Pollack 
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part reversed, Clv.App., 23 S.W.2d 
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2d 110, 112. 286 DLApp. 197, citing 
Corpus JiLzis. 

Ey.—Huffman v. Martin, 10 S.W.2d 
636, 638, 226 Ey. 137, quoting Cor¬ 
pus Juris. 

18 C.J. p 665 note 74. 

4. U.S.—Brimmer v. Union Oil Co. 
of California, C.aA.Wyo., 81 F.2d 
437, 105 A.L.R. 464, certiorari de¬ 
nied 66 act. 833. 298 U.S. 668, 80 
L.Ed. 1891—Rurks v. Maryland 
Casualty Co., D.C.MO., 59 P.2d 736 
—General American Tank Car Cor¬ 
poration V. Goree, C.CA.W.Va., 
296 r. 82, certiorari denied Gen¬ 
eral American Tank Co. v. Goree, 
45 act. 94, 266 U.S. 610, 69 L.BcL 
469—Moore v. Security Trust, etc., 
Ins. Co., Earn, 168 P. 496. 93 CC.A. 
652. certiorari denied 31 aCt 469, 
219 U.S. 688, 56 L.Bd. 846. 1 Am.R. 
616. 

Cal—Cobb V. Pacific MuL Life Ins. 
Co. of California, 61 P.2d 84, 4 
Cal.2d 666. 

Conn.—Sagamore Corporation v. WUl- 
cutt, 180 A. 464, 120 Conn. 316. 

IIL—^Henson v. Neumann, 3 N.E.2d 
110, 118, 286 IlLApp. 197, citing 
Corpus Juris. 

Ey.—Huffman v. Martin, 10 S,W,2d 
686, 688, 226 Ey. 137, quoting Cor- 
pus Juris. 

N.T.—Burtls V. Thompson, 42 N.T. 
246, 1 Am.R. 616. 

Bilateral and unmteral contracts 
distinguished see supra f 8. 

5. U.S.—Smyth v. U. a, Md., 58 S. 
Ct 248, 302 U.S. 829. 82 L.Ed. 294. 
reversing, C.C.A., Machen v. U. S., 
87 r.2d 694, certiorari granted U. 
S. V. Machen, 68 aCt 28, 302 U.S. 
672, 82 L.Bd. 619—Mobley v. New 
York Life Ins. Co.. CC.A.Mlss.. 
74 F.2d SS8, certiorari granted 56 
S.Ct. 640, 294 U.S. 706, 79 L.Ed. 
1240, affirmed 65 aCt. 876, 295 U.S. 
633, 79 L.Ed. 1631, 99 AL.R. 1166 
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—^Kithcart V. Metropolitan Life 
Ins. Co., D.C.MO., 1 F.Supp. 719. 
Ark.—^Manufacturers’ Furniture Co. 
V. Cantrell, 290 aW. 353, 172 Ark. 
642. 

Cal.—Clarey v. Security Portland Ce¬ 
ment Co., 279 P. 483, 99 Cal.App. 
783. 

Ey.—^Fidelity & Deposit Co. of Mary¬ 
land V. Brown, 20 S.W.2d 284, 288, 
230 Ky. 584. citing Oozpus Juris 
—Huffman v. Martin, 10 S.W.2d 
636, 638, 226 Ey. 137, quoting Cor¬ 
pus Juris. 

Me.—Lynch v. Stebblns, 142 A. 736, 
137 Me. 203. 

Mo.—Leon v. Bamadall Zinc Co., 
274 aw. 699, 703, 309 Mo. 376, cit¬ 
ing Corpus Juris, and reversing, 
App.. 247 S.W. 1013. 

N.T.—^Indian River Islands Corpora¬ 
tion V. Manufacturers Trust Co., 
2 N,T.a2d 860, 363 App.Div. 649— 
Bdelman v. Wechsler, 280 N.T.S. 
269, 246 App.Div. 748—Nolan Mo¬ 
tors V. Charbonneau, 8 N.T.S.2d 
913. 

13 C.J. p 666 note 76. 

Acceleration provisloiL In oontraot 
Action of corporation's president 
in informing representative of com¬ 
pany which had Installed pneumatic 
tube service in corporation’s store 
for ten-year term under rental ar¬ 
rangement with acceleration provi¬ 
sion in case of default In payments 
of rent, when representative sought 
to collect payment, that corporation 
could not continue service author¬ 
ized action to accelerate remaining 
payments on ground of breach of 
contract that could not be remedied 
by delayed tender of installment, 
notwithstanding absence of state¬ 
ment In contract that time was of 
the essence.—^Ritchie v. National 
Nic-Nac Stores. 44 F.2d 586. 6 Cal. 
App.2d 484. 

6. U.S.—Moore v. Security Trust, 
etc., Ins. Co., Kan., 168 F. 496, 93 
C.C.A. 662, certiorari denied 31 S. 
Ct. 469. 219 U.S. 683, 55 L.Ed. 346. 
Ky.—Huffman v. Martin, dO S.W.2d 
636, 638, 226 Ey. 137, quoting Cor¬ 
pus Juris. 
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(3) Rejection of Renunciation 

At his option the promisee may reject the repudiation 
of a contract, and on such eiection the contract continues 
In effect for the benefit and at the risk of each of the 
parties. 

The renunciation of a contract by the promisor 
before the time stipulated for performance is not 
effective unless such repudiation is unequivocally 
accepted by the promisee.'^ If the promisee de¬ 
clines to accept the renunciation and continues to 
insist on the performance of the promise, as he 
may do, the contract remains in existence for the 
benefit and at the risk of both parties, and, if any¬ 
thing occurs to discharge it from other causes, 
the promisor may take advantage of such dis¬ 
charge.® 

If after the attempted renunciation by one party 
to the contract the .other party elects to treat the 
contract as still binding and to await the time for 
full performance, it is incumbent on the party mak¬ 
ing such election to perform such of the obliga¬ 


tions as may, in the meantime, devolve on him un¬ 
der the terms of the contract.® 

Compelling acceptance of renunciation. The re¬ 
nouncing party may not force the other, nor is the 
other bound, to sue for a breach of the contract 
before the day fixed for performance arrives, and 
have the damages assessed as of the time of the 
renunciation. The party keeping the contract, in 
other words, need not mitigate the damages by 
treating as final the premature repudiation.^® It is, 
however, to be observed that there is a decision to 
the contrary effect in equity.^^ 

(4) Completion of Contract'by Promisee 

On the repudiation of a contract the promisee ordi¬ 
narily may not complete the contract. 

After notice of the repudiation of a contract by 
one party the other party may not go on and 
complete an executory contract and then sue for 
the full contract price or for any increased dam¬ 
ages caused by his continuing to perform.^® This 


7. TJ.S.—In re G-uardian Building & 
Loan Ass’n, D.C.Or., 58 F.2d 412 
—Hanging Rock Iron Co. v. P. H. 
& F. M. Roota Co.. C.C.A.IndL, 10 F. 
2d 164. 

Ala.—^Domlney v. Johnson-Brown 
Co., 128 So. 52. 219 Ala. 666. 

CaL—Robinson v. Raauet, 36 P.2d 
821, 1 CaIApp.2d 533. 

Conn.—^Wells v. Hartford 'Manilla 
Co.,. 65 A. 599, 76 Conn. 27. 

D.C.—Sheffield v. Paul T. Stone, Inc., 
98 F.2d 25.0, 68 App.D.C. 378. 

Pa.—McCormick v. Fidelity & Casu¬ 
alty Co. of New York, 161 A. 582, 
807 Pa. 484—^Huessener v. Flshel 
& Marks Co., 127 A. 139, 281 Fa. 
585—Klelman Cohen, 98 Pa.Sa- 

per. 61—Shamlian v. Waxman, 80 
Pa.Super. 78. 

Tenn.—Tate v. Betterson, 8 Tenn. 
App, 696. 

W.Va.—Harless v. Western & South¬ 
ern Life Ins. Co., 192 S.B. 187. 

Wyo.—^Hawkins v. Stoffers, 278 P. 
76, 40 Wyo. 226, denying rehear¬ 
ing 276 P. 462, 40 Wyo. 226. 

13 C.J. p 655 note 78. 

& U.S.—U. S. Potash Co. v. Mc¬ 
Nutt, C.C.A.N.M:, 70 P.2d 126, 

costs taxed 70 F.2d 1008. 

CaL—Ross V. Tabor, 200 P. 971, 975, 
53 CaLApp. 606, citing Ooxpiuf Jn- 
xla. 

D.C.—Sheffield v. Paul T. Stone, Inc., 
98 P.2d 250, 68 App.D.C. 378. 

Ga.—Mendel v. Converse & Co., 118 
S.B. 686, 30 Ga.App. 549—Seabrook 
Coal Co. v. Moore, 108 S.B. 889, 26 
GsLApp. 613—Phosphate Mining 
Co. v. Atlanta Oil & Fertilizer Co., 
93 BM. 632, 20 Ga.App. 660. 

UL—Thomson v. Thomson, 220 HL 

■ App. 486. 

BAn.—^Indeipendent Milling Co. v. 
Howe Scale Co. of Illinois, 181 F. 


554, 655, 105 KAn. 87, quoting Oor- 
pus gnils. 

Or.—^Dose v. Chas. H. Lilly Co., 286 
P. 660, 662, 132 Or. 533, quoting 
Oozpns Juris. 

Pa.—^McCormick v. Fidelity & Casu¬ 
alty Co. of New York; 161 A. 632, 
683, 307 Pa.' 434, citing Corpu JUu 
xis. 

Tex.—First Nat Bank of Amarillo 
V. Rush, CiVJLpp., 227 S.W. 878, 
381, citing Corpus JUzls. 

Wyo.—^Black & Yates v. Negros- 
Fhillpplne Lumber Co., 231 P. 898, 
404, 32 Wyo. 248, 37 A.L.R. 1487, 
quoting Corpus Juris. 

13 C.J. p 655 note 78. 

9. U.S.—HettJlck Mfg. Co. v. Waxa- 
hachie Cotton MiUs, C.CJLOhlo, 1 
P.2d 918. 

IlL—Banlk v. Bishop-Stoddard Cafe¬ 
teria Co., 6 N.B.2d 868, 288 Ill 
App. 174. 

i3 C.J. p 665 note 79. 

1<K U.S,—^Hettrick Mfg. Co. v. Wax- 
ahachie' Cotton Mills, aC.A.Ohlo, 
1 F.2d 913. 

Ga.—Arthur C. Bromberg Attractions 
V. Chesterfield Motion- Pictures 
Corporation, 161 S.E. 567. 40 Ga. 
App. 788~Phosphate Mlnlhg Co. 
V. Atlanta Oil & Fertilizer Co., 93 
S.E. 532, 20 QeuApp. 660. 

Iowa.—^Barron G. Collier, Inc., v. 
Rawaon, 211 N.W. 704, 202 Iowa 
1159. 

Or.—Dose V. CJhaB. H. Lilly, Co., 286 
P. 660, 182 Or. 633—Dibble v. Da¬ 
vid Hodes Co.„ 286 P. 654, 667, 182 
Or. 596, dtlng Corpus Juris. 

Pa.—McCormick v. Fidelity & Casu¬ 
alty Co. of New Yoris, 161 A. 532, 
638, 807 Pa. 484, citing Corpus JU< 
rls. 

18 ai. p 656 note 80. 
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11. U.S.—Truax v. Estes, C.aOr., 92 
F. 529. 

12. U.S.—Spanish American Line v. 
Baugh Chemical Co., D.C.Md., 47 
F.2d 261—^Bu-Vl-Bar Petroleum 
Corporation v. Krow, C.C.At.OkL, 40 
F.2d 488, 492, 69 A.L.R. 1295, cit¬ 
ing Corpus Juzls-^W. H. Edgar Ss 
Son V. Grocers' Wholesale Co., C. 
C.A.Iowa, 298 F. 87.8, 888, citing 
Corpus JUsds. 

Cal.—^Richardson v. Davis, 2 P.2d 
860, 116 CaLApp. 888. 

Mo.—^Flne Art Pictures Corporation 

V. i^zln, App., 29 S.W.2d 170— 
Outcault Advertising Co. v. Stock 
Growers’ State Bank, App., 242 S. 

W. 116. 

N.J.—^Internal Water Heater' Co. v. 
Bums Bros., 176 A. 380, 382, 114 
N.J.Law 368, dtlng Corpus JUxls. 
Or.—Spratt v. Brown-Petzel Lumber 
Co., 210 P. 700, 702, 106 Or. 67?, 
quoting Corpus Juris. 

Tex.—^Weiner v. Prince & Prince, Civ. 
App,, 246 S.W. 666, 670, dtlng Cor> 
pus Juris—Osage Oil & Refining 
Co. V. Lee Farm Oil Co., CivA.pp., 
230 S.W. 518, 622, dtlng Corpus 
Juris. 

13 C.J. p 656. note 82. 

Beasons for rule 

"Two reasons are given as furnish¬ 
ing the grounds for the rule. One 
Is "that the contractor is interested 
only In the profit which he will make 
out of the contract and. If he be 
given his profit in damkges, he is 
made whole. The other is In the 
general principle that a person whose 
contract has been breached must so 
conduct himself as not to enhance 
or increase the loss or damage to 
the opposite party."—Dowling v. 
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principle has been applied in a number of cases to 
contracts of employment, the rule being that an 
employer may order the discontinuance of work 
which he has contracted with or employed another 
to perform, subject to proper compensation in dam¬ 
ages to the employee; and that the latter cannot 
then go on with the work and recover the contract 
price.!* 

However, the foregoing rule has been held to be 
inapplicable where the damages are not an ade¬ 
quate remedy for the breach, that is, where the 
contract is a proper one for specific performance,^^ 
or in a case where there is a common interest in 
performance and where what has been done and 
what remains to be done are to a large extent in- j 

terdependent.!5 

Furthermore, in some jurisdictions an absolute 
promise to pay a certain sum of money on the per¬ 
formance of a condition, such as a promise to pay 
a subscription to some projected undertaking, can¬ 
not be withdrawn by the promisor so as to force 
the promisee to cease performance.!® 

(5) Withdrawal of Renunciation 

Before acceptance, a renunciation of a contract may 
be withdrawn, but thd authorities are not agreed as to 
whether or not a retraction Is permissible after ac¬ 
ceptance. 

, Where a renunciation of -a contract is treated 
by the adverse party as a breach, the party cannot, 


according to some authorities, withdraw his renun¬ 
ciation and offer to perform, although the time 
for actual performance has not arrived.!*^ To the 
contrary, however, it has been held that a contrac¬ 
tor who has unadvisedly refused to perform his 
contract may, while the situation of things is un¬ 
changed, retract the refusal and go on with the 
contract, and is not cut off from so doing by the 
service on him of a notice to the effect that the 
contractor will hold such refusal to be a default, 
and will sue to dissolve the contract!® 

In case the renunciation of the contract is not 
accepted by the adverse party, the renunciation may 
be withdrawn and the party renouncing after per¬ 
formance on his part may hold the adverse party 
to performance.!® 

A party who has attempted to repudiate his ‘con¬ 
tract cannot rely on such fact where, certain con¬ 
cessions having been made, he has allowed the 
other parly to go on and perform without further 
objection.*® 

§ 473. Failure of Adverse Party to Perform 

A breach of contract may be of tuch a character aa 
to permit the other party to abandon It and to aue Im¬ 
mediately for entire damage*- 

In some cases a breach of the contract by one 
party may be of such character as to permit the 
other party to abandon it*! gue at once for 


Whites Lumber & Supply Co., 164 
So. 708, 706, 170 Miss. 267. 
gujUdlog' oonstrnotdoiL ooutroot 
Generally, when owner, repudiat¬ 
ing contract directs contractor to do 
nothing further, . contractor cannot 
complete work and recover full con¬ 
tract pric? unless estimate of con¬ 
tractor’s damages Is then impractic¬ 
able or completion of work would not 
enhance owner's damages. 

D.C.—King V. Rhodes, 47 App.D.C. 
316. 

Mias.—Dowling v. Whites Lumber 
& Supply Co., 164 So. 703, 706, 1'70 
Miss. 267, citing Oorpue ‘ Juris. 
Mitigation of damages see the C.J.S. 
title Damages 5 97, also 17 C.J. P 
927 note '98 et seq. 
la. Or.—Spratt v. Brown-Petsel 
Lumber Co., 210 P. 700, 702, 105 
Or. 672 ,,,quoting,Corpus Jmele-—J. 
IL Dougan Co. v. Klamath Coun¬ 
ty, 193 P. 646, 663, 99 Or. 486, cit¬ 
ing Corpus Juris. 

Wyo.—Craig v. Higgins, 224 P. 668, 
670, 81 Wyo. 166, citing Corpus Ju¬ 
ris. 

13 C.J. p 656 note 88. 

14h Mo.—Pine Art Pictures Corpo¬ 
ration' V. Karzln, App., 29 S.W.2d 
170, 173, quoting Corpus Juris. 

18 C.J. p 666 note 84u 


“When the work has already been 
entered upon and has progressed to 
the extent that to stop wlU leave a 
situation wherein it will be imprac¬ 
ticable to attempt a dependable es¬ 
timate of the contractor's damages, 
or where to complete the work will 
fl iTTiiniah the damages to the owner, 
or at least will not enhance his dam¬ 
ages. the contractor may go forward 
flwrt oomplete the work.”—Dowling v. 
Whites Lumber & Supply Co., 164 
So. 703, 706, 170 Miss. 267. 

,16i. Mass.—^Martin v. Meles, 60 N. 

B. 397, 179 Maas, 114. 

Mo—Pine Art Pictures Corporation 
V. Karzln. 29 S.W.2d 170, 178, quot¬ 
ing Corpus Juris. 

16. Tex.—^Buohel v. Lott, App., 15 
, S.W. 418. 

Subscription contracts generally see 
the CJ.a tlUe Subscriptions S 1 
et seq, sdso 60 C.J. p 963 note 1 
; et seq. 

17, —^Mutual Loan Soc. v. Leon¬ 
ard, 78 So. 1005, 16 Ala.App. 897— 
Mutual Loan Soc. v. Montgomery, I 

■ 78 So. 1005, 15 Ala.App, 697. 

Ark.—Liberty Life Ins. Co. v. Olive. 

21 S.W.2d 406, 180 Ark. 339. 
Wash.—Pinch v. Sprague, 202 P. 267, 
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260, 117 Wash. 650, citing Corpus 
juris. 

IS C.J. P 667 note 88. 
le. La.—^Perkins v. Frazer, 31 So. 
778, 107 La. 390. 

Minn.—Johnson v. Wright, 220 N.W. 
946, 948, 175 Minn. 286, citing Cor¬ 
pus Juris. 

I9l U.S.—Bu-Vi-Bar Petroleum Cor¬ 
poration V. Krow, C.CJi..Okl., 40 
P.2d 48gy 69 A.L.R. 1296. 

—^Independent Milling Co. v. 
Howe Scale Co. of Illinois, 181 P. 
554, 656, 106 Kan. 87, quoting Cor¬ 
pus Juris. 

Pa.—^Klelman v. 'Cohen, 98 Pa.Super*- 
61—Shomlian v. Waxman, 80 Pa. 
Super. 78. 

Tex.—Carlisle v. Green, CIv.App., ISI 
S.W- 1140. 

■\y_ya.—^Harless v. Western & South¬ 
ern Life Ins. Co., 192 ^S.B3. 137. 

90. Iowa.—^lowa Mausoleum Co. v. 
Wright, 158 N.W. 94, 170 Iowa 646. 

21, U.S.—Ewing V. Von Nieda, C.C 
A-Minn., 76 P.2d 177—Bowater v. 
Worley, C.C.A.OkL, 67 P.2d 970— 
Monagas v. Pox Film Corporation, 
C.C.A.Porto Rico, 46 P.2d 877— 
William Cramp & Sons Ship & En¬ 
gine Bldg. Co. T. United States, 60 
CtCL 173t 
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entire damages.^* 

Such an abandonment is to be distinguished from 
a technical rescission, discussed in § 421 et seq. 
supra, in that the contract may still be resorted 
to by the party for the purpose of fixing the dam¬ 
ages which he has sustained by reason of the 
breach occasioning the abandonment of perform- 
ance.23 Notice to the party in default of the in¬ 
tention to claim damages is unnecessary.^^ 

Joint contract. A failure of performance as be¬ 
tween coparties will not permit them lo terminate 
the contract where they have agreed to perform 
some act for a third party to the contractus 


17 C.J.S. 

§ 474. — Breach Justifying Abandonment 

To permit an abandonment, the failure of perform* 
ance must go to the substance of the contract. 

To permit an abandonment, it is necessary that 
the failure of performance go to the substance of 
the contract,^® and it would seem that, where there 
is no distinct refusal by the party in default to be 
bound by the contract in the future, his conduct 
must be such as to show that he does not intend 
to fulfill its obligations.27 However, the default 
need not be such as to defeat the whole purpose 
of the contract.^® 
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Ark.—Lewelllng & Prlce-WllliamB v. 
SL Francis Road Improvement 
DlsL No. 1. 260 S.W. 1, 168 Ark. 91. 

—Turner v. Howze, 151 P. 761, 
28 CalApp. 167. 

Ela.—Carr v. Stockton, 92 So. 814, 84 
Fla. 69. 

Ill.—Matot T. Barnheisel. 212 HI 
a;pp. 489. 

Iowa.—^Nlederhauser v. Jackson Dai¬ 
ry Co., 237 N.W. 222, 213 Iowa 285 
—Shockley v. Paul Davis Dry 
Goods Co., 206 N.W. 966, 200 Iowa 
1094. 

Kan.—Bonnet-Brown Sales Service v. 
Sturdevant, 243 P. 1030, 120 Kan. 
450—Union Gas & B^lel Corpora¬ 
tion V. Teton Syndicate, 237 P. 
908, 119 Kan. 236. 

Ky.—Blue Diamond Coal Co. v. Rob¬ 
ertson, 31 S.W.2d 701, 235 Ky. 425 
—^Boaid of Drainage Com'rs v. H. 
J. Peterson & Co., 244 S.W. 322, 
326, 196 Ky. 130, quoting Corpus 
Jnils. 

La.—Hicks v. Levett, 140 So. 276. 19 
La.App. 836. 

Md.—Ady y. Jenkins, 104 A. 178, 183 
Md. 36. 

Minn.—Associated Cinemas of Amer¬ 
ica V. World Amusement Co., 276 
N.W. 7. 

N.J.—S. S. Thompson & Co. V. At¬ 
lantic County, 148 A- '626, 106 N.J. 
Law 355. 

N.T.—De MUle Co. v. Casey, 189 N. 

Y.S. 275, 115 Mlsc. 646. 

Fa.—Slsney v. DifCenderffer, 186 A. 
830, 323 Pa. 887—Schofield v. Scho¬ 
field, 189 A. 572, 124 Pa.Super. 469. 
Tex.—Burks v. Neutzler, Com.App., 
2 S.W.2d 416, reversing, Civ.App., 
289 S.W. 436, motion denied, Com. 
App., 7 S.W.2d 66. 

13 C.J. p 657 note 92. 

Obligation to perform contract gen¬ 
erally see supra { 451 et seq. 

A bisaoli of delay olansa by gan^ 
exal oontxaofeors, so serious as to re¬ 
sult in a total suspension of the 
work, with no reasonable prospect 
of presumption within any reason¬ 
able time, justified the subcontractor 
in declining to proceed further, not¬ 


withstanding another clause extend¬ 
ing, for subcontractor's benefit, the 
stipulated time of completing con¬ 
tract in case of delay by default of 
general contractors, etc.—Guerinl 
Stone Co. v. P. J. Carlin Const. Co., 
Porto Rico, 39 S.Ct. 102, 248 U.S. 834, 
63 L.B3d. 275, reversing P. J. Carlin 
Const Co. V. Gnerini Stone Co., 241 
P. 646, 164 C.C.A- 821, certiorari 
granted Guerinl Stone Co. v. P. J. 
Carlin Const Co.. 38 S.Ct 9, 245 U. 
S. 643, 62 L.Ed. 528. 

Passive violatLoa. 

Failure to perform obligation in 
specified time is passive violation 
of contract.—McMillan & Co. v. 
Mills, 8 IaApp. 9. 

8S. Conn.—City of Bridgeport v. 
.Sltna Indemnity Co.. 99 A. 566, 91 
Conn. 197. 

Ky.—Board of Drainage Com'rs v. 
H. J. Peterson & Co., 244 S.W. 822, 
326, 196 Ky. 130, quoting Corpus 
Juris. 

13 C.J. p 667 note 93. 

83. Cal—^Haldopouloa v. Woollett, 
42 P.2d 1()56, 5 CalApp.2d 229. 
Ky.—^Board of Drainage Com’rs v. 
H. J. Peterson & Co., 244 S.W. 
822, 826, 196 Ky. 180, quoting Oor. 
pns Jails. 

N.J.—Tanenbaum v. Francisco, 166 
A. 106, 110 N.J.Law 5B9. 

18 C.J. p 657 note 95. 

SA U.S.—^Western Maryland R. Co. 
V. Eastern Cement Gun Co., C.C.A. 
Md..'231 F. 620, 145 CCA. 606. 

Ky.—^Board of Drainage Com’rs v. 
H. J. Peterson & Co., 244 S.W. 322, 
826, 196 Ky. 130, quoting Corpus 
Juris. 

85. LA—Pratt V. McCoy, 64 So. 1012, 
128 La. 670, 620. 

86. U.S.—Southern Surety Co. v. 
MacMUlan Co., C.C.A.Okl., 58 P.2d 
641, certiorari denied Southern 
Surety Co. of New York v. Mac¬ 
Millan Co., 58 S.Ct 18, 287 U.S. 
617, 77 L.Ed. 636—Pickens County 
V, National Surety Co., CC.A.S.C., 
13 P.2d 768, 762, quoting Corpus 
Juris. 


Fla.—Southern Colonisation ,Co. v. 
Derfler, 76 So. 790, 78 FIa 924, L. 
RJL1917P, 744. 

Iowa— In re Grooms’ Estate, 216 N. 
W. 78, 83, 204 Iowa 746, citing Cor¬ 
pus Juris. 

Ky.—^Board of Drainage Com’rs v. 
H. J. Peterson & Co., 244 S.W. 322, 
326. 196 Ky. 180. quoting Ooxpni 
Juris. 

M(L—Ady V. Jenkins, 104 A. 178, 188 
Md. 86. 

N.C.—Turner v. C. C. Dlsher Chevro¬ 
let Co., lUA. 188 S.E. 742, 743, 209 
N.C. 687, quoting Corpus JU.ls. . 
OkL—Putnam City Co. v. Minnetonka 
Lumber Co., 218 P. 1061, 96 Okl 
149. 

Vt—^Tichnor Bros. v. Evans, 102 A. 

1081, 92 Vt 278. 

13 C.J. p 668 note 98. 

Building and oonstmotlon oosiraots 
Ill.—See Adam Groth & Co. v. Goss 
ft GuisA 282 IllApp. 460—Cohn v. 
Flanagan ft Biedenweg Co., 195 III 
App. 491. 

Mass.—Cavanagh v. Tyson, Weare ft 
Marshall Co., 116 N.E. 818, 227 
Mass. 437. 

Rescission of contract generally see 
supra S 42L 

87. Iowa.— ^Mlntle v. Sylvester, 211 
N.W. 867, 202 Iowa 1128. 

Ky.—^Board Drainage Com’rs v. 

EL J. Peterson & Co.. 244 S.W. 
822, 826^ 196 Ky. 130, quoting Cot- 
pns Juris. 

18 C.J. p 668 note 99. 

Dependent on partioulax facts 
Whether a breach of a continuing 
contract antherizes the adverse par¬ 
ty to treat It as entirely putting an 
end to the contract so as to war¬ 
rant recovery of damages for non¬ 
performance of the whole contract 
depends on facts of each particular 
case as to whether the breach Is en¬ 
tire or partial—Sinclair Refining Co. 
V. Costln, Tex.Clv.App., 116 S.W.2d 
894. 

S& Ill.—Ballance v. Vanuxem, 161 
N.B. 86, 191 DL 319, affirming 90 
IlLApp. 232. 
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The mere making of unfounded or illegal claims 
by the adverse party pending performance is not 

sufficient.29 

§ 475. -Divisible Promises 

The breach of a divisible promise furnishes no excuse 
for .nonperformance by the other party, unless otherwise 
controlled by express stipulation,'or unless such breach 
amounts to a repudiation of the entire contract. 

Where promises are divisible, that is, where the 
contract contains a number of promises to do a 
number of similar acts, see §§ 331, 454 supra, a 
breach of one of them does not discharge the 
other party.30 Where one contract relates to sepa¬ 
rate matters, a breach as to one matter does not 
excuse the other party from performance as to the 
other matter.31 

On the other hand, if the promise is entire or 
indivisible, and is not independent, its entire per¬ 
formance is as a rule a condition concurrent or 
precedent to the liability of the other party to per- 

form.32 

Repudiation of contract. The courts are agreed 
that, if a default in one item of a continuing con¬ 
tract of a divisible nature is accompanied with an 
announcement of intention not to perform the con¬ 
tract on the agreed terms, or, what amounts to 
the same thing, if the failure fully to perform is 
deliberate and intentional, and not the result of in¬ 


advertence or inability to perform, the rule that 
a breach of a divisible promise is no excuse for 
nonperformance does not apply. The other party 
under these circumstances may treat the contract 
as being at an end,®* 

Express provision for discharge. The general 
rules applicable to divisible contracts may be con¬ 
travened by express stipulation. It is always per¬ 
missible for the parties to agree that the entire 
performance of a consideration, in its nature divisi¬ 
ble, shall be a condition precedent to the right to 
a fulfillment by the other party of his promise; 
in such a case nothing can be obtained, either on 
the contract or on a quantum meruit, for what has 
been performed; all must have been performed.®* 

Payments in instaUments. Where the default is 
in the payment of an installment as work progresses 
imder the contract, see supra § 336, some cases hold 
that the contract may be abandoned, placing the 
ground of the decision on the materiality of the 
breach without considering the question of severa- 
bility.®5 

In building and construction contracts calling for 
the performance of labor and supplying of mate¬ 
rials, a stipulation for payments from time to time 
during the progress of the work usually is so ma¬ 
terial that a substantial failure to pay excuses fur¬ 
ther performance by the contractor,*® unless there 


SB. Fla.—Croker v. Fowell, 1S6 So. 
146, 162, 115 Fla. 783, citing Cox. 
pna Jnxla. 

N.Y.—National Contracting Co. v. 
Hudson River Water Power Co., 84 
N.E. 9S6, 192 N.T. 209, reversing 
103 N.T.S. 641. 118 App.Dlv. 665. 

BQ. 111.—Reekie, Klrshbauzn & Co. 

V. Walzer, 218 IlLApp. 806, 

Tex.—Bllllngton v. State Life Ine. 
Co.. Civ.App., 88 S.W.2d 780, 783, 
citing Ooipna Jnrii. 

18 C.J. p 658 note 8. 

81. IlL—Reakle, KIrshbaum & Co. 

v. Walzer, 213 IlLApp. 805. ' 

13 C.J. p 658 note 4. 

32. Ohio.—Condon v. H. C. Hazen 
Contracting Co., 170 N.E. 870, 122 
Ohio St 100. 

13 C.J. p 658 note 5. 

Part performance generally see In¬ 
fra { 511. 

83. Conn.—Sagamore Corporation v. 
Wlllcut, 180 A. 464, 466, 120 Conn. 
815, citing Corpus OTaxls. 

Tex.—Mueller v. Golloher, av.App., 
252 S.W. 1076, 1078, citing Corpu 
Juris. 

18 C.J. p 669 note 8. 

84. Tex.—Motor Supply Co. v. Gen¬ 
eral Outdoor Advertising Co., Civ. 
App., 44 ■S.W.2d 607, 

18 C.J. p 669 note 9. I 


Part performance generally see Infra 
S 511. 

36. N.T.—Parisl v. Hubbard. 285 
N.T.S. 220, 226 App.Dlv. 280. 

18 C.J. p 658 note 7. 

Delivery and payment of goods in 
installments see the C.J.S. title 
Sales 9 206, also 55 C.J. p 478 note 
3 et seq. 

Rescission of contract see supra i 
421 et seq. 

86 . U.S.—Guerini Stone Co. v. P. 
J. Carlin Const Co., Porto Rico, 89 
S.Ct 102, 248 U.S. 334, 63 L.Ed. 
275, reversing P. J. Carlin Const 
Co. V. Guerini Stone Co., 24l F. 
646, 164 aC.A. 821, certiorari 

granted Guerini Stone Co. v. P. 
J. Carlin Const Co., 38 S.Ct 9, 246 
U.S. 643, 62 L.Ed. 528—Knotts .v. 
Clark Const Co., nu 249 F. 181, 
161 C.C,A. 217. 

Ariz.—Pleasant v. Arizona Storage & 
Distributing Co., 267 P. 794, 84 
Ariz. 68. 

CaL—Monson v. Fischer, 5 P.2d 628, 
118 Cal.App. 603—Richmond Dredg¬ 
ing Co. v. Atchison, T. & S. F. Ry. 
Co.,. 160 P. 862, 31 CaLApp. 399. 
Conn.—^McCleave v. John J. Flanagan 
Co., 160 A, 306, 116 Conn. 36. 

Ind.—Wayne Sewer & Drain Co. v. 
Ward-Cowan Const Co., 148 N.B. 
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290, 195 Ind. 75—Hammond Hotel 
& Improvement Co. v. Williams, 
176 N.E. 164, 95 Ind.App. 506, re¬ 
hearing denied 178 N.E. 177, 95 Ind. 
App. 506. 

Iowa.—Goben v. Des Moines Asphalt 
Paving Co., 262 N.W. 262, 218 Iowa 
829. 

lA—^Arendsen v. Bdw. D. Boyle & 
Co., 119 So. 282, 9 LaApp. 367. 
Mass.—^Anderson v. Sopp, 3 NJE.2d 
269—Zarthar v. Sallba, 185 N.E. 
367, 282 Mass. 55-8. 

Neb.—^Howard County v. Pesha, 172 
N.W. 66, 103 Neb. 296. 

N.T.—Paris! V. Hubbard, 235 N.T.S. 
220, 226 App.Dlv. 280—Clark v. 
Flelschmann Vehicle Co. 187 N.T. 
S. 807. 

Tex.—^Kidd-Scruggs Co. v. Tyler Ho¬ 
tel Co., Civ.App., 270 S.W. 566. 

9 C.J. p 804 note 53, p 918 note 54 
[b], [c]. 

Not in default 

Owner not in default where, al¬ 
though architect had notified her not 
to pay, she had not refused to pay 
contractors, and latter had not treat¬ 
ed her as In default—^Monson v, 
Fischer, 5 P.2d 628, 118 CaLApp. 503. 

Not liable for flalshliig job 
Contractor, having right because of 
owners' default in paying Install- 
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is a subsequent agreement to the contrary,37 or 
unless the contractor has refused an offer of part 
payment;®* but a refusal to make payments which 
the owner was under no obligation to make is no 
excuse.® 3 

§ 476. -Subsidiary Promises 

Th« breach of a subsidiary promise does not ex¬ 
cuse performance by the other party. 

Where there are several terms in a contract, a 
breach committed by one of the parties may be a 
breach of a term which the parties have not, on 
a reasonable construction of the contract, regarded 
as vital to its existence. Such a term is said to be 
subsidiary, and a breach thereof does not discharge 
the other party. He is bound to continue his per¬ 
formance of the contract, but may bring an action 
to recover such damages as he has sustained by the 
default.'*® 

The prevailing rule is that, where a promise is to 


be performed in the course of the performance of 
the contract, and after some of the consideration 
of which it forms a part has been given, it will 
be regarded as subsidiary, and its breach will not 
effect a discharge unless there are words express¬ 
ing that it is a condition precedent, or unless the 
performance of the thing promised is plainly es¬ 
sential to the contract.*! 

§ 477. Matter Subsequent to Breach 

Nonperformance of a contract is not excused by mat¬ 
ters occurring subsequent to the breach. 

A breach is not justified by anything that the 
other party subsequently does or omits to do.*® 
So, where defendant’s breach of contract is com¬ 
plete and the damages have accrued, the fact that 
plaintiff afterward puts it out of his power to ten¬ 
der performance is no defense.*® 

• A party, cannot allege destruction of the sub¬ 
ject matter as an excuse for nonperformance where 
it occurs after a distinct breach on his part.** 


3. Request ob DEMiim eob' PsElsmsaNOE 


Where an agreement is absolute and unconditional 
the general rule is that no demand for performance 
is necessary before action may be brought thereon.*^ 
Hence where the time for performance is fixed by 
the contract a demand for performance is unnec¬ 
essary,*® the institution of suit being a sufi5cient 


ments to cease work, is not liable 
for any expenses of o\pers In finish¬ 
ing Job.—^Pleasant v. Arizona Stoi^ 
age & Distributing Co., 267 P. 794, 
34 Axlz. 68. 

87. N.T.—Condon v. St Augustine 
Church, 98 N.T.S. 268, 112 App.DlV. 
..168. 

38. Mo.—^Ramlose v. Dollman, 73 S. 
W. 917, 100 Mo.App. 347. 

Wis.—Whalen v. Bagle Lhpe Prod¬ 
ucts Co., 143 N.W. 689, 166 Wls. 
.'26. ■ . 

39. N.Y.—^BJmpire Lighting Fixture 
Co. V. Browning, 157 N.T.S. 284, 
93 MIsc, 489. 

Tex.—Nelson v. San Antonio' Tract 
Co., 176 S.W. 434, 107 Tex. 180. 

■ 

40. Md.—Ady V. Jenkins, 104 A. 
178. 133 Md. 36. 

Tex.—^Bllllngton v. State. Life Ins. 
Co., Civ,App., 88 S.W.2d 780, 783, 
citing Oorpni iTiirls. 

Vt—Tichnor Bros. v. Evans, 102 A, 
1031, 92 Vt 278, L,R.A1918C 1026. 
18 C.J. p 669 note 10. 

Resctiislon of contract see supra 
426,' 427. ■ 


VlL^TlchnorBros. v, Evans, su- 
pra. ‘ , . 

13 C.J. p 669 note 11., 

48. ■ CaL—California Prune & Apricot 
Growers v. Baker,' 246 P. 1081, 
1083, 77 CalA.pp. 393, citing Corpus 
Juris. 

Ga—Barrett v. Verdery, 21 S.BL 64, 
93 Ga. 626. 

Ky.—^Hollerbach, eta, Contract Co. v. 
Wilkins, 112 S.W. 1126, 130 Kr. 
61. 

La.—Stamm-Scheele Mfg. Co. v. 

Young, 104 SO. 877, 158 La. 687.' 
Mo.—Trippenhsee v. Schmidt, App., 
62 S.W.2d JL97, 199, citing Corpus 
Juris. 

43. m.—See Driensky v. Skonleczny, 
209 BLApp. 188. 

! N.Y.—Globe Const Co. v. Globe Tile 
Co., 202 N.T.S. 320, 208 App. Div. 
701. 

13 C.J. p 660 note 13. 

Slvestlog of title by state 
Where patentee of Bu1)merglsd lands 
contracted to have sea wall built and 
filling in done,, which should have 
been completed under the contract,In 
1911,'contractor could not defend ac¬ 
tion for breach by patentee’s assignee 

982 


on ground that in 1918 state, by stat¬ 
ute, divested patentee's title, so that 
he could not convey half the land in 
payment.—^Richmond Wharf & Dock 
Go. V. Blake, 177 P. 508, 39 CaUjpp- U 

44. Mo.—Stottlemeyer v. Bobb, 7 Mo. 
App. 678. ■ 

13 G.J. p 660 note l4. 

45. Kan.—^Faust v. Erbe, 23 P.2d. 
484, 486, 138 EAn. 22, citing Cor- 

' pus Juris. 

N.T.—BIntz V. Mid-City Park Corpo¬ 
ration. 229 N.Y.S. 890, 223 App. 
Div. 688. 

Tex.—Davis v. White, Clv.App., ■ 207 
S.W. 679, affirmed Wyatt & WIngo 
V. 'White, Com.App., 228 S.W. 164. 
Utah.—^Last Chance Ranch Co. v. 
Erickson, 25 F.2d 952, 968, 82 Utah. 
476, citing Corpus Juris. 

W.Va.—^Butts V, Butts, 94 S.E. 360, 
81 W.Va. 66. 

13 C.J. p 660 note 16. 

46. Tex.—Central Oil Development 
Co. V. Sinclair Oil & Gas Co., Civ. 
App., 268 S.W. 328. 

13 aj. p 660 note 16. 

Inapplioabllity of statute 
A statute requiring a demand be¬ 
fore action has no application where- 


§ 478. Necessity 

No demand for performance Is necesaary where the 
agreement la absolute and unconditional, but a demand 
may be required In other cases, as where the contract 
wqiressly so provides, where the time for performance Is 
not fixed, where the contract provides for delivery of arti¬ 
cles othsr than money, where the contract is for personal 
services, and under certain other circumstances. How- 
ever, where It would be useless, a demand la unnecessary. 

41. 
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demand.'*'^ A demand may be necessary, however, 
before a party can be put in default, as where per¬ 
formance has been suspended by mutual consent, 
or where the contract calls for concurrent acts by 
the parties,^® and also to entitle plaintiffs to recover 
on a contract to which they were not parties but 
which was allegedly made for their benefitSO 

On default by defendant and rescission by plain¬ 
tiff, the right to maintain a bill to recover the con¬ 
sideration accrued, and no demand was necessary 
before bringing suit.5i 

In Louisiana where a breach of a commutative 
contract is passive, damages may be claimed only 
from the time the debtor is placed in default, 
but, where the violation of a contract is active or 
positive, default is not requisite to the recovery of 
the damages.®® So a placing in default is not nec- 


essar}' where time is of the essence of the contract 
and the time for performance expires without per¬ 
formance®^ or where a suit is for the enforcement, 
and not for the violation, of the contract.®® 

Express provisiotis in contract. WTiere the con¬ 
tract is conditioned on a request or demand of per¬ 
formance, the making of the request or demand is 
necessary to render the contract absolute, and in an 
action for a breach of the contract it must be al¬ 
leged and proved.®® An action is not sustainable on 
a note pa3rable in specific articles on demand, with¬ 
out proof of a special demand.®^ 

Time for performance not fixed. According to 
the weight of authority, where the contract fails to 
fix a time for performance a demand is necessary 
before action may be brought,®® although there is 
some authority to the effect that in such cases after 


the time for performance is fixed 
In the contract—^Barnett ▼. Wedge- 
wood. 211 P. 601. 28 N.M. 812. 
Payment 

Where the time of payment Is 
stipulated In a building contract it 
is the duty of the owner to nuike 
payment when due. and the bi Ider 
may sue ^therefor without making a 
demand for payment—Sims v. Peta¬ 
luma Gas-Light Co.. 63 P. 1011. 181 
Cal. 666. reversing on other grounds 
62 P. 300, 4 CaLXTnrep.Cas. 640—9 
CJ. p 833 note 44. 

417. Indk—Gilmore v. Ward, 62 N.E. 

810, 22 Ind.App. 106. 

13 C.J. p 660 note 17. 

48. N.T.—^Dreyer v. IfcCormack Real 
Bst. Co.. 149 N.Y.S. 322, 164 App. 
Div. 41. 

49. TI.S.—^Morgan v. Patillo, C.C.A. 
ria., 297 P. 140, reversing, D.C., 
293 P. 141. 

Ky.—Johnston v. Benjamin, 292 S.W. 
801. 219 Ky. 169. 

Necessity of tender of performance 
see Infra { 480. 

50. N.T.—Newman v.' Bradley Con¬ 
tracting Co., 164 N.Y.S. 757, 100 

' Mlsc. 1. 

61. Mass.—^Harvey v. Crooker, 166 
N.B. 828, 267 Mass. 279. 

58. La.—Temple v. Lindsay, 161 So. 
8 , 182 La. 22—Boelte v. West App., 
186 So. 471—Greater New Orleans 
Homestead Ass’n v, Harvey, App., 
168 So. 852, recalling 167 So. 307 
—United Shoe Stores Co. v. Burt 
App., 142 So. 870—Ibeck v. Wise- 
Miller, 137 So. 652. 19 La.App. '606, 
affirmed 142 So. 155, 174 La. 1012 
—McMillan ft Co. v. Mills. 8 La. 
App. 9. 

13 C.J. p 660 note 19. 

Xaslgnlfloaiit active violation 
Putting in default for mere fail¬ 
ure to complete building within con¬ 
tract time is necessary, where not 


waived, before demurrage begins to 
accrue; and the insignificant matter 
of putting unmatched baseboards in 
building did not make failure to de¬ 
liver in accordance with the contract 
an active violation. In such case 
the owner could recover demurrage 
only from time contractors were put 
in default until time building should 
have been finished as originally apec- 
Jfled.—Herman Bros. v. Troxler, 117 
So. 727. 166 La. 687. 

Bffact of putting in default 
The act of putting in uefault by 
demand that one perform, where time 
is not of the essence of the contract, 
creates merely a legal situation of 
default but does not otherwise af¬ 
fect the rights of the parties.—Liq¬ 
uidators of Nicholson Pub. Co. v. E. 
S. Upton Printing Co., 93 So. 91, 162 
La. 270. 

Suffloimey 

Damages cannot be recovered un¬ 
less statute providing for putting 
debtor In default was followed.— 
Smilow V. Campbell, S Lia.App. 123, 

68, La.—^Greater New Orleans 
Homestead Ass'n v. Harvey, App., 
168 So. 852, recalling 157 So. 307— 
United Shoe Stores Co. v. Burt 
App., 142 So. 370—Youngblood v. 
Dally and Weekly Signal Tribune, 
181 So. 604, 15 La.App. 879. 

18 C.J. p 660 note 20. 

BA La.—Brown Carriage Co. v. Co- 
rell, 7 La.App. 411. 

55. La.—Healy v. Southern States 
Alcohol Mfg. Co., 68 So. 183, 136 
La. 1080. 

13 C.J. p 660 note 21. 

66. CaL—^Monson v. Fischer, 5 P.2di 
628, 684, 118 CaLApp. 508, dting 
Cozpns Foils. 

Tex.—Walter Connally ft Co. v. Ste- 
ger, Civ.App., 4 S.W.2d 88, 84, cit¬ 
ing Coxpua Foiis—Newton County 


V. EUts, Clv.App., 286 S.W. 691, 
693, citing Oozpns Jluis. 

13 C.J. p 660 note 22. 

Nodes 

Where a building contract provides 
that, if there is not sufficient mate¬ 
rial on the premises, the owner may 
in case of default, after three days' 
notice to the contractor to furnish 
material, purchase same himself, 
such owner cannot hold the contrac¬ 
tor or his surety liable for material 
purchased, where no such notice was 
given.—Blmohar Co. v, Phillips, 176 
N.Y.S. 440, 188 App.Div. 100. 

57. Mass.—Greenwood r. Curtis, 6 
Mass. 358, 4 Am.D. 145. 

13 C.X p 660 note 23. 

58. CaL—Bartholomae Oil Corpora¬ 
tion V. Oregon Oil ft Development 
Co., 288 P. 814, 106 CaLApp. 57. 

N.Y.—^Beechwood Gun Club v. City 
of Beacon, 275 N.Y.S. 249, 153 Mlsc. 
358, affirmed 275 N.Y.S. 219, 242 
App.Dlv. 761. 

Tenn.—Richardson v. Bristol Land 
ft Improvement Co., 1 Tenn.App. 
671. 

13 C.J. p 660 note 24. 

Contract other than for money pa^ 
ment 

Where no time is specified for 
performance of,contract* other than 
for payment of money, a demand for 
performance Is necessary to put 
promisor in default—Bryant v. Bry¬ 
ant, 177 P. 513, 88 CaLApp. 750—Tis¬ 
dale V. Bryant 177 P. 610, 38 CaL 
App. 760—Caner v. Owners’ Realty 
Co., 166 P. 727, 33 CaLApp. 479. 

In LonisSana obligee cannot de¬ 
mand dissolution of contract by terms 
of which one person obligates himself 
to do something for another person, 
unless obligor is put in default; and 
where one obligates himself to do 
something within reasonable but not 
a definite time, or to prosecute work 
to completion with due and reason- 
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a reasonable time for performance has elapsed, an 
action may be brought without demand.^® So, 
where the promisee has, by the terms of the con¬ 
tract, the right to determine the time of perform¬ 
ance, he must give notice of such time to the prom- 
isor.®0 

Contract for delivery of articles other than mon¬ 
ey, Where the contract is to pay or deliver goods 
Or other articles of personal property, a demand 
must be made in case the time of delivery or the na¬ 
ture, quality, or selection of the articles is depend¬ 
ent on the choice of obligee,®^ the contract remain¬ 
ing open as a continuing contract until such time;®2 
but when the contract is for the payment or deliv¬ 
ery of designated articles at a specified time no de¬ 
mand is necessary,®® and the right to elect between 
several specified articles may be exercised by the 
promisor if not exercised by the promisee within 
the time specified.®^ Where a contract requires a 
delivery of both articles and a specified sum of mon¬ 
ey an action for the money may be brought without 
a demand.®® 

A demand is necessary under statutes which pro¬ 
vide that, in case a contract is for labor, or for the 
payment or delivery of property other than money, 


and the time of performance is not fixed, a cause 
of action will not accrue until after a demand has 
been made and refused or after a reasonable time 
for performance thereafter has been allowed.®® 

Where the contract is for the conveyance of land 
a demand is unnecessary as a condition to a suit for 
the value thereof unless the specific parcels of land 
are so definitely described that the contract may be 
specifically enforced.®^ 

As a general rule a demand for performance must 
be made before action may be brought on a con¬ 
tract for personal services.®® 

Where useless act. A demand for a performance 
is unnecessary where it is apparent that it would 
be unavailing,®® as where has been a prior abso¬ 
lute refusal® or repudiation,or where the party 
from whom performance is due has placed it out 
of his power to perform,"^® or where demand has 
been waived.'^® 

§ 479. Sufficiency 

A timely demand conforming to the contract and In¬ 
forming the other party that performance is expected 
is ordinarily sufficient. 

In harmony with the general rules regarding the 


able diligence, obligee cannot declare 
his obligor In default merely because 
In obligee’s opinion tbe contract was 
not performed witji due diligence or 
within reasonable time.—^Temple v. 
Lindsay, 161 So. 8, 182 La. 22. 

69. Mo.—McCall v. Atchley, 164 S. 

W. 593, 256 Mo. 89. 

13 C.J. p 661 note 25. 
eOi Ill.—Pinch V. Priest, 46 Ill. 441 
—Wear v: Jacksonville, etc., R. 
Co., 24 HI. 693. 

61. la—Upton V. Elite News, 70 
HLApp. 108. 

13 C.J. p 661 note 27. 

68 . N.T.—Kemple v. Darrow, 39 N. 
Y.Super. 447. 

63. Tex.—Dunman v. Strother, 1 
Tex. 89, 46 Am.D. 97. 

13 C.J. p 661 note 29. 

64. Conn.—Townsend v. Wells, 8 
Day 327. 

89. Wls.—Gall y. Gall, 97 N.W. 938, 
130 Wis. 270. 

66 . Iowa—Newbum v. Hyde, 107 N. 
W. 604, 182 Iowa 88. 

IS C.J. p 661 note 82. 

67. Colo.—Miller v. Slaght, 63 P. 
509, 11 Colo.App. 368. 

IS C.J. p 661 note S3. 

68 . Mo.—Bothick y. Purdy, 8 Mo. 
82. 

bf.Y.—Ave y. Dorsey. 287 N.T.S. 463, 
227 AppJ)lv. 372, affirmed 173 N.E. 
865, 264. N.T. 667. 

69. Ala—National Surety Ca v. 


, First Nat. Bank of Wetumpka, 140 
I So. 544, 646, citing Corpus Juris. 
Ill.—See Perfection Pulverising Mills 
y. Keiser, 203 IlLApp. 383. 

Kaa—^Faust v. Erbe, 23 P.2d 484, 

485, 138 Kan. 22, citing Corpus Ja¬ 
ils. 

N.Y.—Drake v. Hodgson, 188 N.Y.S. 

486. 489, 192 App.Dlv. 676, citing 
Corpus Juris—^Brakarsh v. Brown, 
294 N.Y.S. 848, 849, 162 Mlsc. 412, 
quoting Corpus Jozia 

Okl.—Newman y. Roach, 289 P. 640, 
111 OkL 269. 

Utah.—^Thompson v. Whitney, 67 P. 

429, 20 UtaJi 1. 

18 C.J. p 661 note 85. 

TOi CaL—^Walker v. Harbor Business 
Blocks Co., 186 P. 856, 181 CaL 
778. 

N.Y.—Brakarsh v. Brown, 294 N.Y. 
S. 848, 849, 162 Mlsa 412, quoting 

Corpus Juxla 

Tenn.—Groseclose y. Cherokee 

Creamery, 98 S.W.2d 80. 170 Tenn. 
633—Lambom & Co. v. Green & 
Green. 262 S.W. 467, 160 Tenn. 88. 
13 C.J. p 661 note 86. 

XTaequlyooal refusal reqUxed 
While notice and demand of per¬ 
formance of building contract may be 
waived by party's refusal to per¬ 
form, such refusal must be unequi¬ 
vocal and accepted as such by other 
party.—Monson v. Fischer, 6 P.2d 
628. 118 Cal.App. 603. 

la Louisiana, where a party refuses 
to comply with his obligation, other 
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party need not formally put him In 
default—Stockelback v. Bradley, 106 
So. 368, 159 La. 836—Doucet v. Wll- 
fert 4 La.App. 293—^McDonald v. 
Karp, 8 La.App. 657, 

71. Cal.—Walker v. Harbor Busi¬ 
ness Blocks Co., 186 P. 856, 181 
Cal. 773. 

ming of petition la baskruptoy on 
the part of one party to a contract 
is a repudiation and anticipatory 
breach of its obligation to other 
party, making a demand for per¬ 
formance by other party unnecessary 
as a condition precedent to action 
for breach of contract.-Drake v. 
Hodgson, 188 N.Y.S. 486, 489, 192 
App.Dlv. 676, citing Corpus JuxIb— 
Sprague v. Glynn, 238 N.Y.S. 696, 
136 Mlsc. 163. 

Ta. Ala.—^National Surety Co. v. 
First Nat Bank of Wetumpka, 140 
So. 544, 646, citing Corpus Juris. 
N.Y.—Brakarsh v. Brown, 294 N.T. 
S. 848, 849, 162 Miso. 412, quoting 
Corpus Juris. 

18 C.J. p 661 note 37. 

In Louisiana It is unnecessary to 
put one formally in default who ac¬ 
knowledges his Inability to perform. 
—Doucet v. Wllfert 4 La.App. 298. 

79. Colo.—Miller v. Slaght, 68 P. 

509, 11 ColoApp. 858. 

N.Y.—Brakarsh v. Brown, 294 N.T. 
S. 848, 849. 162 Mlsc. 412, quoting 
Corpus Juris. 

18 C.J. p 661 note 38. 



17 C.J.S. 


C0KTBAGT8 


requisites and sufficiency of a demand as a condi¬ 
tion precedent to the maintenance of an action, 
which are discussed in Actions § 27 c, a demand for 
performance of a contract is sufficient where it in¬ 
forms the opposite party that performance is ex- 
pectedJ^ It need not be in writing unless the con¬ 
tract so provides,75 and, if written, will not be in¬ 
validated by clerical error or omissions where the 
intent is obvious.76 The demand must conform to 
the terms of the contract,^? and combining a law¬ 
ful demand with one not required by contract gen¬ 
erally renders the demand insufficient^* A person¬ 
al demand is not required in the case of a contract 
to deliver specific articles,^* and demand may be 
made at any reasonable hour.*® In the absence 
of a stipulated time within which the contract must 
be fulfilled, the demand may be made within the 
time limited by statute for maintenance of an action 
for breach of the contract or for termination there¬ 


§ 480 

of,*i and, if no period of time is required for the 
performance of the next step by the defaulting par¬ 
ty, the other may demand performance immediate- 
ly.*2 A demand by letter sent by mail -to which no 
answer is received has been held insufficient to 
show a compliance with the provisions of a contract 
which is to be performed by the adverse party upon 
request.** The beginning of a suit has been held a 
sufficient demand in some cases, as where the prom¬ 
ise is to perform on demand in writing made of an¬ 
other,*^ or where a transaction involving an agree¬ 
ment for the conveyance of land amounted merely 
to a loan payable on demand.*® Where a demand 
and refusal must be shown, it is unnecessary to 
show a definite refusal.** The fact that the party 
has responded to an improper demand at one time 
does not constitute a waiver of a proper demand at 
another.*^ 


4. Tekdeb of Pebfobmanoe 


§ 480. Necessity 

Unlatt excused, a tender of performance ie necessary 
where the acts to be performed are mutual and depend¬ 
ent; but, where the contract calle^l or concurrent acts, 
ability and willingness to perform on performanM by the 
other party are all that are required. 


Where acts to be performed by the parties to a 
contract are mutual and dependent, or where the 
existence of a right in one claiming it is depend¬ 
ent on the performance of duties on his part, ten¬ 
der of performance by him is necessary to enable 
him to sue to enforce the right,** unless the cir- 


74 La.—^Hafuer Mfg. Co. v. Lieber 
Lumber, etc., Co., 53 So. 645, 127 
La. 348. 

18 C.J. p 661 note 40. 

Here request lield Insiifflcteut 

Mere request by maker of note 
that payee return old note. Indorsed 
by maker, without designating time 
therefor, was held not demand plac¬ 
ing payee in default and rendering 
him liable In damages for noncom¬ 
pliance with request before old note 
was outlawed.—Lincoln Holding Cor¬ 
poration V. Levering, 27 P.2d 74, 219 
Cal. 427. 

74 U.S.—Colby V. Reed, WIs., 99 

U. S. 560, 26 L.Ed. 484. 

Ill.—^Western Union Cold-Storage Co. 

V. Ermellng, 73 llLApp. 894. 

7S. Ill.—Osgood V. Skinner, 111 Ill. 
App. 606, affirmed 71 N.B. 869, 211 
lU. 229. 

77. Ga,—Empire Cotton Oil Co. v. 
Producers’ Co., 114 S.E. 74, 29 Ga. 
App. Ill, 

Ind.—Indianapolis Conservatory of 
Music V. McConnell, 123 N.E. 652, 
70 Ind.App. 697. 

18 C.J. p 662 note 48. 

Dttnand In altenufel'ri 
Where second, mortgagee agreed 
to advance mortgagor additional 
sums for interest and taxes or “at 
our option" deliver bank stock, mort¬ 
gagor was required to make demand 


in alternative for money or stock to 
impose duty on mortgagee to make 
advances, demand for money only 
being Insufficient—^Bank of America 
Nat Trust & Savings Ass’n v. Cas- 
ady, 59 P.2d 444, 16 CaLApp.2d 163. 
STotloe 

Where, upon a building contrac¬ 
tor’s failure to furnish satisfactory 
labor, the owner, after three days' 
written notice, could himself supply 
It a letter requesting the contractor 
to supply it, but not stating the 
owner’s intention to do so himself 
after three days, was not the con¬ 
templated notice.—James Ackroyd & 
Sons V. Proctor, 169 N.T.S. 1038. 
Senumd held xeasonabla 

Demand for delivery of goods un¬ 
der contract to commence within two 
weeks, giving same time as speci¬ 
fied In contract, was held reasonable. 
—Locklt Cap Co. v. Globe Mfg. Co., 
290 P. 813, 168 Wash. 183. 

Demand, sulllaiejitly shown 

Where city. In consideration of 
being permitted to cross railroad’s 
right of way with Its water mains, 
agreed to Indemnify railroad for ex¬ 
panses Incurred In connection there¬ 
with, railroad’s submission of bills 
for such expenses at city's request 
to contractor who did work and re¬ 
ceived payment from city did not 
absolve city from liability on ground 
of no timely demand.—^New York, N. 

98S 


H. & H. R. Co. V. Board of Water 
Com’rs of City of Hartford, 129 A. 
384, 102 Conn. 488. 

78. U.S.—Ewing V. Von Nleda, C.C. 
A.Minn., 76 P.2d 177. 

79. Me.—^Dunn v. Marstou, 34 Me. 
379. 

Mass.—^Mason v. Briggs, 16 Mass. 
458. 

13 C.J. p 662 note 44. 

80. Me.—^Dunn v. Marston, 34 Me. 
379. 

81. Cal.—Ottney v. Finnie, 42 P.2d 
714, 6 Cal.App.2d 356. 

83. Tenn.—^Houston Bros. v. Dick¬ 
son Planing Mill Co.. 15 S.W.2d 
749, 159 Tenn. 10. 

8 & N.T.—Seeley v. Osborne, 147 N. 
Y.S. 116, 161 App.DIv. 844. revers¬ 
ing 145 N.Y.S. 237, 83 MIse. 409. 
84u N.H.—Pendexter v, Carleton, 16 
N.H. 482. 

84 Ky.—Darnell v. Alexander, 199 
S.W. 17, 178 Ky. 404. 

88 . Mo.—Kyle v. Hoyle, 6 Mo. 526. 
13 C.J. p 662 note 48. 

87. Cal.—^Bank of America Nat 
Trust & Savings Ass’n v. Casady, 
59 P.2d 444, 15 CaLApp.2d 163. 

84 U.S.—Morgan v. Patillo, C.CJL 
Fla., 297 F. 140, reversing, D.C., 
293 F. 141. 

Ark.—Farmers’ Cotton Oil Co. v. 
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cumstances are such as to excuse a tender,*9 or in 
case the stipulations of the parties are to be per¬ 
formed concurrently, in which case all that is re¬ 
quired of either party is that he be able and willing 
to perform in case the Opposite party is also ready 
to perform.S0 So, when time is not of the essence, 
and the contract is still wholly executory, a party 
who is not in default, and who is ready, able, and 
willing to perform, may by serving notice on the 
other party requiring him to perform within a rea¬ 
sonable time make such performance a' condition of 
his own further liability.® ^ One who is not ready, 
able, and willing to perform upon the due day can¬ 
not recover for an anticipatory breach by the other 
party.®® The general rule requiring readiness and 
willingness to perform on the part of one seeking 
damages for the other’s failure to perform does not 
apply to a party contending that because of fraud 
there was no contract.®® 


§ 481. Excuses for Nontender 

Nontender Is excused where it is apparent that a 
tender would be a vain and Idle ceremony. 

A formal tender is unnecessary if the party to 
whom performance is due is absent from the place 
of performance, in those cases where his presence 
is necessary ;®^ nor is a formal tender necessary if, 
at the time for performance, the party to whom per¬ 
formance is due fails®® or refuses®® to perform on 
his part, or demands that.a request which he has no 
right to make be complied with,®^ or if he is unable 
to perform.®® Similarly a tender is waived where 
the tenderee makes any declaration which amounts 
to a repudiation of the contract, or takes any posi¬ 
tion which would render a tender, so long as the 
position taken by him is maintained, a vain and idle 
ceremony,®® as where he expressly declares that he 


Brlnt, 40 S.W.2d 789, 791, 184 Ark. 
1193, citing Coipni Jiuis. 

Ky.—Morris Shoe Co. v. Coleman, 221 
S.W. 242, 187 Ky. 837. 

La.’—Nix V. Johnson, 82 So. 409, 145 
La. 450—^Boelte v. West, App„ 186 
So. 471. 

Mo.—Jose V. Aufderheide, 298 S.W. 
476, 479, 222 MoJlpp. 524, citing 
Corpus Juris. 

, N.T.—Ave V. Dorsey, 237 N.T.S. 458, 
237 App.Div. 372, affirmed 178 N. 
K 866, 254 N.T. 667—Cleveland v. 
Clark, 181 N.T.S. 766, 191 App.Div. 
625. 

Or.—^Anderson v. Wallowa Nat 
Bank, 198 P. 560, 100 Or. 679. 

Pa.—Romm v. Lobosco, 95 Pa.Super. 
373—Heffeman v. Chester Cam¬ 
bridge Bank & Trust Co., 27 Del. 
Co, 678. 

S.C.—Jackson v. Rogers, 96 S.E. 692, 
111 S.C. 49. 

Utah.—Brooks v. Scovllle, 17 P.2d 
218, 221, 81 Utah 168, citing Oox- 
pus Juris. 

Vt.—Hambleton v. U. AJa Granite 
Co., 118 A. 878, 96 Vt 199. 

Wyo.—Teton Auto Co. v. Northwest¬ 
ern Pure Bred Sow Co., 49 P.2d 
648, 48 Wyo. 478. 

13 C.J. P 662 note 60. 

B9^ Ey.—Johnston v. Benjamin, 292 
B.W. 801, 219 .Ky. 169. 

N.T.—Rosenthal Paper Co. v. Na¬ 
tional Folding Box & Paper Co., 
123 N.H. 766, 226 N.T. 818, revers¬ 
ing 162 N.T.S. 814, 176 App.Div, 
606, which reversed 168 N.T.S. 846, 
96 Misc. 236. 

Or.-^Moore v. Shell Oil Co, 6 P.2d 
216, 139 Or, 72. 

Utah.—Brooks v. Scovllle, 17 P.2d 
218; 221, 81 Utah 168, citing Cor¬ 
pus Juris; 

18 C.J. p 662 note 61. t 

Circumstances excusing tender see 
infra f 481. 


, Protection of Judgment i 

In an action on a contract where¬ 
by plkintlft agreed to try to collect! 
collateral notes from various makers 
In satisfaction of defendant's debt to 
him, where plaintiff alleged that he 
had collected as much from the notes 
as possible and part of defendant’s 
debt still remained unsatisfied, it 
was not necessary to allege a tender 
of the uncollected collateral notes 
to defendant since such tender was 
not required by the contract or stat¬ 
ute., and defendant’s rights could be 
protected In the Judgment—Louisi¬ 
ana Flour & Feed Co. v. Parnell, 8 
La.App, 800. 

90. U.S.—Morgan v. Patlllo, CGA, 
Fla., 297 F. 140, reversing, D.G, 
293 F. 141. 

Utah,—^Brooks v. Scovllle, 17 P.2d 
218, 221, 81 Utah 163, citing Oor- 
pus Jails. 

18 C.J. p 662 note 52. 

9L Ohio.—Condorodis v. Kling, 169 
N.E. 836, 38 Ohio App. 452. 

98. U.S.—Western Grocer Co. v. 
New Tork Oversea Co., D.C.CaL, 
28 F.2d 618. 

Alleging own inability 
A plaintiff; alleging his own In¬ 
ability. to perform the contract in 
question, cannot -recover for defend¬ 
ant's failure to perform.—Trembath 
v. Berner, 203 N.T.S. 580, 208 App. 
Dlv. 822, modified on other grounds 
148 N.E. 729, 240 N.T. 618. 

93 . Vt—Land Finance Corporation 
y. Sherwin Electric Co., 146 A. 72, 
102 Vt 73, 76 A.L.R. 1026. 

94. Ky.—Smith v. Ryan, 11 S.W. 647, 
88 Ky. 636, 11 Ky.L. 128. 

18 C.J. p 668 note 58. 

96. Cat—Walker v. Etarbor Busi¬ 
ness Blocks Co., 186 P. 866, 181 
Cal. 778. 

Wyo.—Van Kleeck-Bacnn Inv. Co. v. 
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Welch. 9 P.2d 166, 159, 44 Wyo. 
164, quoting Corpus Juris. 

13 C.J. p 663 note 54. 

99. U.S.—Muehlsteln & Co. v. 
Hickman, C.aAM0., 26 F.2d 40, 68 
A.L.R. 1294. 

Cal.—Walker v. Harbor Business 
Blocks Co., 186 P. 356, 181 Cal 
773. 

Conn.—Wolfe v. Wallingford Bank & 
Trust Co., 1 A2d 146, 124 Conn. 
607. 

HI.—See Goldstein v. Louis Basch & 
Co., 196 IlLApp. 1. 

N.T.—Q. R. S. Co. v. Phillipa-Jones 
CorporaUon, 186 N.T.S. 127, 194 
App.Dlv. 170, affirmed 135 N.E. 946, 
288 N.T. 626—^Hanan v. Nemours 
Trading Corporation, 187 N.T.S. 
169. 

Okl.—Bushey v. Dale, 76 P.2d 193, 
181 OkL 481. 

VL—^Hambleton v. U. AJa Granite 
Co., 118 A, 878, 96 Vt 199. 

Wyo.—^Van Kleeck-Bacon Inv. Co. v. 
Welch, 9 P.2d 166, 169, 44 Wyo. 
164, quoting Ooipus Juris. 

18 C.J. p 668 note 56. 

97. Vt—^Hambleton v. U. AJa Gran¬ 
ite Co., 118 A. 878, 96 Vt 199. 

18 C.J. p 663 note 66. 

98. Tex.—Morris v. Shaw, Civ.App., 
267 S.W. 974. 

Wyo.—^McHale v. Goshen Ditch Co.^ 
62 P.2d 678, 683, 49 Wyo. 100, cit¬ 
ing OorpTLS Jnris. 

18 C.J. p 663 note 67. 

99. U.S.—Lambom & Co. v. Log 
Cabin Products Co., D.aMinn., 291 
F. 486. 

Cat—Cowan v. Tremble, 296 P. 9lr 
111 Cai.App. 468. 

Ga.—Blount v. Lynch, 100 S.B. 644r 
24 Ga.ApiH 217. 

Ky.-iLijohnston v. Benjamin, 292 S. 
W. 801, 219 Ky. 169. ■ 
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will not accept the tender if it is made,i or where 
he has placed it beyond his power to perform® or 
has prevented performance,® or has evaded ten¬ 
der,^ or in any way obstructs or prevents a tender,® 
as by declaring positively that nothing is due him,® 
by admitting that a tender would be fruitless,"^ by 
declaring the contract to be at an end,® or in a 
threatening tone ordering plaintiff off the premis¬ 
es.® 

Ignorance of the creditor’s place of residence, 
however, is no excuse for not making a tender 
it is the debtor’s duty to make inquiries for the cred¬ 
itor of those most likely to know his whereabouts.^^ 
So the nonresidence of the party to whom tender is 
to be made will not excuse a tender where his non¬ 
residence was known when the contract was enter¬ 
ed into.^® In any case before it can be said that a 
formal tender is waived, the tenderee must have 
placed himself in such position as would make a 
tender an unnecessary act^® Nothing short of a 
positive and unequivocal refusal to perform a con¬ 
tract will excuse a tender,^® and a mere request to 
suspend perform^ce until an existing controversy 


is settled is not sufficient.^® Moreover, before he 
can recover damages for the breach, or for what he 
has parted with under the contract, plaintiff must 
show not only the facts constituting the waiver of 
the formal tender, but that he was able and willing, 
at the time fixed, to perform on his part,^® except 
in those cases where a tender is rendered unneces-' 
sary by the previous declaration, act, or omission of 
the other party.^^ a formal technical tender is not 
dispensed with by a mere assertion, without more, 
of a lien or claim in excess of the actual amount 
due, for a tender of the proper sum might be ac- 
cepted.1® 

There cannot be a waiver unless the tenderee is 
present and has an opportunity to object to the ten¬ 
der,i® nor can there be a waiver when he is present, 
if die facts are not disclosed to him.®® 

Where the contract is illegal, a party is under no 
duty to tender performance.®^ 

Waiver of further tender. Where a tender is 
made and a reason is given for its rejection which 


Mawa- —Schwender v. Schrafft, 141 N. 

E. 611, 246 Masa 648. 

Mich.—Brandt v. Muna, 229 N.W. 
468, 250 Mloh. 172. 

WHsB.—Daggett v. Prudential Life 
Ina CO.. 166 So. 406, 408, 175 Misa 
89, Quoting Corpus Juris—Reed 
Bros. V. Bluff City Motor Co., 104 
So. 161, 189 Mlsa 441. 

N.T.—Aker v. J. J. Fredella Co., 287 
N.Y.S. 442, 227 App. 226—Brakarsh 
V. Brown, 294 N.Y.S. 848, 860, 162 
Mlsc. 412, quoting Corpus Jorla 
Okl.—^Fairbanks, Morse & Co. v. Mil¬ 
ler, 195 P. 1088, 80 OkL 265. 

Or.—Benedict v. Harris, 77 P.2d 442 
—^Forrester v. Hauser Const Co„ 
240 P. 878, 116 Or. 222. 

S.C.—McCall Co. V. Hobbs-Henderson 
Co.. 136 S.H. 762, 138 S.G. 436— 
Cline V. Southern By. Co., 96 S.E. 
632, 637, 110 S.C. 584, citing Cor¬ 
pus Jtixls. 

Wash.—North Pacific Sea Products 
Co. V. Nieder & Marcus, 241 P. 682, 
187 Wash. 86. 

W.Va—CaUett v. Bloyd, 99 S.E. 81, 
88 W.Va 776. 

Wyo.—Van Kleeck-Bacon Inv. Co. v. 
Welch, 9 P.2d 166, 169, 44 Wyo. 
164, quoting Corpus Juris. 

13 C.J. p 664 note 68. 

imig of petitiou lA baokmptoy on 
the part of one party to a contract 
Is a repudiation and anticipatory 
breach of its obligation to other par¬ 
ty, making a tender by other party 
unnecessary.—^Drake v. Hoteson, 188 
N.Y.S. 486, 192 App.DIv. 676. 

Waiver of performance, generally see 
Infra §8 491-493. 

1. U.S.—Clark v. Andrew, C.C.A. 


Fla., 11 P.2d 968, reversing, D.a, 

4 F.2d 124. 

13 aj. p 664 note 59. 

8 . U.S.—H. Muehlsteln & Co. v. 
Hickman, C.aA.Mo., 26 F.2d 40, 68 
A.L.R. 1294, 

Mo.—Ely Walker Dry Goods Co. v, 
Karnes. 9 S.W.2d 245, 228 Mo,App. 
115. 

N.Y.—^Drake v. Hodgson, 188 N.Y.S. 

486. 193 App.DIv. 676. 

Pa.—^Welnglass v. Gibson, 166 A. 
439. 304 Pa. 208. 

Tex,— Metro-Goldwyn-Mayer Distrib¬ 
uting Corporation v. Cocke. Civ. 
App., 41 S.W.2d 645, error refused. 
Vt—^Hambleton v. U. AJa Granite 
Co., 118 A- 878, 96 Vt 199. 

13 C.J. P 664 note 60. 

а. N.Y.—McMaster v. State, 16 N. 
R 417, 108 N.Y. 642. 

18 GJ. p 664 note 61. 

4 . Masa—Fotemlck v. Watson, 68 
N.E. 216, 184 Masa. 187. 

5 i, Pa.—Welnglass v. Gibson, 14 Pa. 
Dist & Co. 446, ofilrmed 1*56 A. 
489, 804 Pa. 203. 

13 C.J. P 664 note 68. 

б . Mich.—^Lacy v. Wilson, 24 Mich. 
479. 

7 . La.—^Ronaldson, eta, Co. v. By¬ 
num, 48 So. 162, 122 La. 687. 

8 , Neb—Post v. Garrow, 26 N.W. 
680, 18 Neb. 682. 

13 GJ. P 664 note 66. 

9l Maa8.--Wllllams v. Patrick, 68 
N.R 588, 177 Mass. 160. 
la CaL—Samuel v. Alien, 33 P. 278, 
98 CaL 406. 

N.Y.—Sage v. Ranney, 2 Wend. 582. 
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IL Ala.—^Lehman v. Moore, 9 So. 
690, 93 Ala. 186. 

Masa—^Bancroft v. Sawln, 9 N.R 
589, 143 Mass. 144. 

12, N.Y.—Taylor v. Blair, 13 N.Y.S. 
164, 59 Hun 347. 

la Mo.—^Adcox V. Western Union 
TeL Co., 167 S.W. 989, 171 MaApp. 
331. 

13 C.J. p 665 note 71. 

14u U.S.—Goldwyn Distributing Cor¬ 
poration V. Brenneman, C.C.A.Pa., 
13 F.2d 106. 

Okl.—^Bushey v. Dale, 76 P.2d 198, 
181 Okl. 48L 

IB. ir.S.—Goldwyn Distributing Cor¬ 
poration V. Brenneman, C.GA.Pa, 
13 F.2d 106. 

16. Mo.-^Mehlstaub v. Michael, 287 
S.W. 1076, 1079, 221 Mo.App. 789, 
quoting Corpus Juris. 

18 GJ. p 666 note 72. 

17. Mo.—Mehlstaub v. Michael, su¬ 
pra, quoting Corpus Jntla 

13 C.J. p 665 note 73. . 

la Ark.—^Loewenberg v. Arkansas, 
etc.. R. Co., 19 S.W. 1051, 66 Ark. 
489. 

Ind.—Indiana Bond Co. v. Jameson, 
56 N.E. 87, 24 Ind.App. & 

NT.Y.—Hoyt V. Sprague, 61 Barb. 497 

la IlL—Sloan v. Petrie, itf HL 262. 

aa Mich.—^Waldron v. Murphy, 40 
Mioh. 668. 

21. Ind.—Citlaens’ Bank v. Leon- 
hart 25 NJ5L 1099, 126 Ind. 206. 
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shows that a further tender would be fruitless, none 
other need he inade.®^ 

§ 482. Time 

To be sufficient, a tender must be made at the time 
set by the contract for performance or, when the contract 
is silent as to time, within a reasonabie time; and gen* 
erally it should be made before sunset on the due day. 

Where an executory contract is silent as to the 
time of performance, a tender must be made within 
a reasonable time.^^ A promise to pay in chattels, 
or in anything of a fluctuating value, must be strict¬ 
ly complied with as to time, and a tender of the 
thing to be paid iannot be made before or after the 
day fixed for payment^* Where a contract pro¬ 
vides for an act to be done within a certain time 
after tender of compensation, it has been held that 
it is sufficient for tender to be made within the re¬ 
quired time before action is brought.2B 

Where the party to whom tender is due is out 
of the state at the time therefor, a tender is in time 
if made within a reasonable period after his re- 
tum.3« 

Time of day. To make a tender good as to time 
of day, the general rule is that the tenderer must, 
at the latest time, on the last day of the term of 
the contract, before the sun sets, produce the money 
or goods and offer to comply with the contract,2? 
and the tender must be made a sufficient length of 
time before the sun sets so that the money may be 
counted or the goods examined by daylight ;28 but 


where no place for delivery is stipulated, it is held 
that a tender may be made at any time before mid¬ 
night ;29 and a tender of specific articles in pay¬ 
ment of a debt made after sunset, where the credi¬ 
tor had been absent through the day, has been held 
good.3® If it happens that the parties meet at the 
place at an earlier hour of the last day, a tender 
may be made at that time.®^ 

Premature tender. A premature tender is gen¬ 
erally held to be unavailable for most purposes ;32 
but where payment may be made “on or before” a 
day named,23 or within a certain time,®^ a tender 
may be made at any time after the date of the con¬ 
tract 

Tender after action brought At common law a 
tender must be made by a debtor before the com¬ 
mencement of the action to recover the thing due.®^ 
Tender after suit up to the commencement of trial 
is proper, however, where allowed by statute,*® 
but can be made only in the particular classes of 
cases mentioned in the statute;*^ and w^here the 
statute provides that a tender cah only be made be¬ 
fore the commencement of the trial, after the trial 
it comes too late;*® and a statute authorizing a ten¬ 
der at any time before judgment is held not ap¬ 
plicable to cases where plaintiff is bound to make 
a tender previous to suit to have a standing in 
court.*® A tender after action commenced does not 
bar the further prosecution of the action, but if 
otherwise sufficient it stops interest and subjects 
plaintiff to subsequent costs.^® 


93. Ind.—House v. Alexander, 4 N. 

E. S91. 105 Ind. 109, 55 Am.R. 189. 
Defective tender 

Under Civ.Code 1910 $ 4822, de¬ 
fendant’s refusal upon other grounds 
to perform contract cured any defect 
In plaintiff’s tender of perfomance, 
where plaintiff was ready, willing, 
and able to perform.—M. C. Kiser 
Co. V. Padrlck, 118 S.B. 791. 80 Ga. 
App. 642. 

331 Ueb.—Coleridge Creamery Co. v. 

Jenklna, 92 N.W. 123, 66 Neb. 129. 
Tenn.—Jones v. Peet, 1 Swan 293. 

13 C.J. p 666 note 79, 

What is a reasonable time is to be 
determined in each case by a view 
of all the facts and circumstances 
attending the transaction. 

Minn.—Roberts v. Mazeppa Mill Co., 
IS N.W. 680. 30 Minn. 413. 

N.T.—Brizse V. Lisman, 170 N.T.S. 
208. 

91 Wash.—Olsen v. Northern SS. 

Co., 127 P. 112. 70 Wash. 493. 

18 C.J. p 665 note 80. 

' H Mass.—Van Deusen v. Steele, 
88 N.S. 448, 162 Mass. 268. 


se. Mich.—^Edmonds v. Evarts, 109 
N.W. 844, 146 Mich. 485. 

97. R.L—Hall V, Whittier, 10 R.L 
680. 

VL—Sweet v. Harding, 19 Vt 687. 

13 C.J. p 665 note 83. 
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§ 483. -Waiver of Objection to Time 

An objection that a tender was not timely Is waived 
by refusing it for some other reason. 

Where a tender comes too late, a refusal solely 
on some collateral ground is a waiver of the ob¬ 
jection that the tender was not made in time and 
similarly, where both parties treat a debt as then 
due, the tender being refused on some other ground, 
the tenderee cannot defend on the ground that at 
the time of the tender the' debt was not due.'*^ 

§ 484. Place 

If the contract specifies the place for performance, 
tender should be made there; if no place is specified 
by contract, tender should be made at the place fixed by 
law; and if the place for performance is fixed neither 
by contract nor by law the tenderer should diligently 
seek the tenderee and make a tender wherever he can 
be found or at a place appointed by him, or, if he cannot 
be found, at a reasonable place. 

If, by contract, goods are to be delivered at a cer¬ 
tain place, a tender may ,^3 and must,^^ be made at 
that place, and a tender at the place is sujficient 
although the one to whom it is to be made be absent 
at the time.^5 a tender ,to the person at a place 
other than the one designated is good unless ob¬ 
jected to on that ground.'^® 

At common law with respect to the payment of 
portable articles, where the time, but no place, of 
payment is specified, and no place of payment is 
fixed by law, the rule is that the tenderer must seek 
the tenderee and make a tender to him wherever he 
can be found a tender anywhere to the per¬ 

son of the tenderee is good, ^8 the tenderer being 
required to exercise due diligence and good faith 
to find the tenderee;*® and the articles must be ten¬ 
dered at the tenderee's residence if it can be 
found but the tenderer is not bound to go out 
of tlie state to find the tenderee.^i 


If the obligation be a merchant’s, payable on de¬ 
mand in goods, or a mechanic’s, payable in his 
wares, the law implies that the warehouse, store, or 
shop, as the case may be, is the place agreed on by 
the parties for tender.^® 

If the article is ponderous, the tenderer before the 
day of tender must ascertain from the tenderee 
w-here he will receive it and if the creditor can¬ 
not be found, or if he refuses to appoint any place, 
or to appoint a reasonable place, the debtor may 
himself select any suitable and reasonable place and 
make a delivery there, with notice to the creditor, 
if he can be found.®* 

Where the contract is for a delivery at a place 
other than the residence of the promisee, the prom¬ 
isor must notify the promisee in case he makes de¬ 
livery to a storehouse and not to the promisee or his 
agent®® The fact that the creditor is domiciled 
abroad does not absolve the debtor from the duty of 
making an inquiry as to where he will receive the 
goods.®® Where a creditor, on removing from the 
state, leaves an agent, it is the duty of the debtor 
to call on the agent to appoint a place.®"^ 

A creditor need not wait for a request but may 
appoint the place immediately after the execution 
of the contract under which tender is to be made.®® 
Where a party agrees to bestow labor in the way 
of his trade on particular materials, they should be 
tendered to him at his shop.®® 

§ 485. By Whom and to Whom Made 

A tender should be made by and to parties to the 
contract or their agents. 

A tender by a stranger to the contract is inval¬ 
id;®® and, conversely, tender must be made to the 
person designated in the contract,or to one duly 
authorized to receive tender.®® Where the party is 


m. —Hanna v. Ratekln, 43 Ill. 
462. 

N.T.—Buck V. Burk. 18 N.T. 887. 

13 C.J. p 666 note 97. 

48. N.T.—Wyckoll v. Anthony, 90 
N.T. 442, affirming 9 Daly 417. 

IS. Kan.—^Logan v. Hartwell, 5 Kan. 
649. 

44. Or.—^Adama v. Rutherford, 8 P. 
896, 13 Or, 78. 

13 C.J. p 666 note 1. 

45. Pa.—Case v. Green, B Watts 
262, 80 Am.D. 311. 

Vt.—Dewey v. Washburn, 12 Vt. 580. 
13 C.J. p 666 note 2. 

48. U.S.—^Unlon Mut. L. Ins. Co. v. 
Union Mills Plaster Co.. GC-Mlch., 
37 F. 286, 3 L.R.A. 90. 

47. S.C.—^Berley v. Columbia, etc., 
R. Co.. 64 S.B. 397, 82 S-G 232. 

13 C.J. p 666 note 4. I 


48. Miss.—^Bates v. Bates, Walk. 

401, 12 Am.D. 672. 

IS C.J. p 666 note 6. 

48. Ala.—Liehman v. Moore, 9 Bo. 

590. 98 Ala. 186. 

IS C.J. p 667 note 6. 

5CL Ohio.—Wagers v. Dickey, 17 
Ohio 439, 49 Am.D. 467. 

18 C.J. p 667 note 7. 

51. Pa.—Brown v. Hill, 124 A. 184, 
185, 280 Pa. 1, citing Coxpna Jails. 
18 C.J. p 667 note 8. 

68 . Me.—Dunn v. Marston, 34 Me. 
379. 

IS GJ. P 667 note 9. 

63. N.H.—Wlggin'y. Wlggln, 43 N. 
H. 661, 80 Am-D. 192. 

1 5 ft, Me.—Howard v. Miner, 20 Me. 
326. 

N.H.—Miles v. Roberts, 84 N.H. 246. 
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478. 

66 . Me.—Aldrich v. Albee, 1 Me. 120, 
10 Am.D. 46. 

53. Ky.—Jacoby v. Schwartzwelder, 
1 Bibb 430. 

6 ft. Mich.—Sinclair v. Learned, 16 
N.W. 672, 61 Mich. S35. 
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61. Ala.—^Burt V. Henry, IQ Ala. 
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not present to receive delivery in person at the place 
designated, he should notify the adverse party of 
the agent through whom he wishes to act.^^ 

§ 486. Manner 

A tender must be made In accordance with the 
contract and the law, and In good faith; It must be 
definite and specific, showing present ability as weii as 
readiness to perform; and It must be unconditional except 
as to conditions which the tenderer was authorized by 
the contract to Impose. 

The tender must be in accordance with the terms 
of the contract.®^ The tenderer must do and offer 
everything that is necessary on his part to complete 
the transaction, and must fairly make known his 
purpose without ambiguity.®® The tender must be 
made in good faith®® and must be definite and cer¬ 
tain in character,®'^ and the verbal element should 
be accompanied by circumstances fairly implying 
control of the necessary means and possession of 
the necessary ability.®® 'A mere readiness to per¬ 
form is not a tender.®® 

^ Tender of specific articles. Where the debt is 
payable in specific articles, the debtor must, at the 
time of payment, have the articles at the place of 
payment,7® set apart and separated for identifica¬ 
tion,whether or not the tenderee is there to re¬ 
ceive them. It is not enough that the tenderer has 
a large quantity at the place of tender,*^® although 
the tender may be of several articles complying with 
the contract and an offer to allow the opposite party 
to select the one that he will take.*^^ If the debt 
is payable in either of two kinds of property, the 
tender must be wholly of one kind or of the other.^® 


If pa}'able in several kinds, the tender must be made 
of all the kinds and not of some only.'^® Property 
required by law to be surveyed, inspected, or sealed 
must be surveyed, inspected, or sealed before it is 
tendered.Where the contract is to be discharged 
by the delivery of articles of a particular value, they 
should be tendered at their fair cash value.'^® 

At the time of the offer the tenderer must have 
title to the thing tendered,"^® and the tender must be 
such as to vest the absolute property in the person 
to whom it is made.®® 

Actual production of thing tendered. In order 
to make a valid tender of chattels, the thing to be 
tendered must be actually produced and offered to 
the party entitled thereto, a mere offer to pay be¬ 
ing insufficient ;®i and the tenderer must place the 
property in such a position that his control over it' 
is relinquished for a sufficient time to enable the 
tenderee, if he so desires, to reduce it to possession 
by merely reaching out and laying hold of it;*® and 
a person is not bound tO' say whether or not he will 
accept the thing until it is produced.*® Where a 
debtor goes to the place designated for payment, at 
the time appointed, with the thing to deliver it, and 
the person who is to receive it is not present, the 
thing need not be produced.*^ A tender is aban¬ 
doned where the party departs with the property 
after tendering it, stating that he desires time to 
consult his lawyer.*® 

Necessity that tender be unconditional. Where 
a person is to perform an act, the obligation to per¬ 
form which is independent of any precedent or con- 


83. Ky.—^Dryden v. Lewis, 6 Dana 
188. 

Ml R.L—Perry v. Mount Hope 
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papers and cash to he delivered, 
amounts to nothing.”—^Fletcher v. 
Manhattan Life Ins. Co., 199 N.T.S. 
180, 184, 204 App.Dir. 814, affirmed 
142 N.B. 829, 236 N.T. 671. 

M Vt—Barney y. Bliss, 1 D.^pm. 

899. 12 Am.D. 696. 

IS C.J. p 668 Mte 26. 


TO. N.T.—'Wheelock v. Tanner, 89 
N.T, 481. 

N.C.—^Patton v. Hunt, 64 N.C. 163. 
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71. N.H.—Bailey v. Simonds, 6 N. 
H. 159, 26 Am.D. 464. 

18 C.J. p 668 note 28. 
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73. Me.—^Wyman v. Winslow, 11 Me. 
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current act to be performed by the other party, 
the thing to be delivered must be tendered uncon¬ 
ditionally,86 and a tender of performance may be 
accompanied by such conditions as to acceptance as 
are, by the contract, conditions precedent to be 
performed by the party to whom the tender is 
raade,8'^ and which therefore the tenderer has a 
clear right to exact ;88 and, where mutual and con¬ 
current acts are to be performed, the word “ten¬ 
der,” as used in such connection, does not mean 
the same kind of offer as where it is used with ref¬ 
erence to an offer to pay an ordinary debt due in 
money; it means only,readiness and willingness, 
accompanied with ability to do the thing required, 
and notice of a readiness to perform provided the 
other party will concurrently do the thing which he 
is requested to do.*® 

§ 487. —r- Waiver of Objections 

Objactlons to a tender may be waived by failing to 
urge them or by conduct Inducing the other party to be¬ 
lieve that the tender would be accepted. 

If an offer to perform is defective, the offeree 
must object thereto, or the defect is waived;®® and 
where a party objects to a tender on specific grounds 
he waives other objections.®^ An absolute and un¬ 
conditional refusal of a tender cannot afterward be 
justified as having been refused as not in conform¬ 
ity with the contract, where defects, if pointed out, 
could have been easily remedied,®* An objection 
to a tender cannot be urged after the party by his 
conduct induces the other to act on the belief that 
it will be accepted.®® 


§ 488. Renewal 

Although an ineffectual tender may be renewed with¬ 
in the time fixed by contract, a proper tender which le 
refused need not be. 

A proper tender which is refused need not be re¬ 
newed, and further effort to make a tender is un- 
necessary.94 In general an ineffectual tender does 
not prevent the party from making a second and 
sufficient one within the time fixed in the con¬ 
tract.®* 

§ 489. Operation and Effect 

While a tender stands as a substitute for performance 
and is a sufficient basis for an action or defense, it does 
not satisfy the obligation except in the case of a tender 
of specific articles on an obligation payable therein. 

A tender stands as a substitute for performance,®* 
and is sufficient to enable a party to maintain an ac¬ 
tion on a dependent covenant, condition, or agree¬ 
ment,®'^ or to defend an action based on his failure 
to comply with his agreement;®* but it is not equiv¬ 
alent in every respect to performance.®® It does 
not satisfy or extinguish the obligation,^ and even 
when suit is brought on the dependent covenant 
plaintiff must show continuous readiness to perform 
after the tender.* Where the contract does not 
stipulate a time for performance, the fact that there 
is a delay in accepting a tender of performance does 
not discharge the contract, where the position of the 
other party is not changed to his disadvantage.* 

Tender of specific articles. A tender of specific 
articles on an obligation payable in specific articles, 
however, vests title to the property tendered in the 
tenderee and dischai^es the tenderer from liability 
on the obligation.^ The tenderer, if the tender is 


88 . Mont—Hanlon v. Manger, 277 
P. 4S3. 486, 85 Mont 81, auoting 
Cosepne Juris. 

18 C.J. p 669 note 44. 

87. U.S.—Harding v. Olddlngs, IlL, 
78 F. 386, 19 C.C-A, 6W. 

18 C.J. p 669 note 46. 

86 - Pa.—Schaeffer v. Herman, 86 
A. 94, 287 Pa. 86. 

18 C.J. p 669 note 46. 

89. Utah.—Brooks v. ScovUIe, 17 P. 
2d 218, 81 Utah 163. 

18 C.J. p 662 note 62, p 669 note 47. 
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N.T.—Gould V. Banks, 8 Wendt 662, 
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Ohio St. 61. 

9a S.C.—Jackson ▼. Rogers, 96 R 
EL 692, 111 S.C. '49. 

"A tender ol performance is equi¬ 
valent to performan<»."—Clark v. 
Andrew, C.C.A.PUU, 11 P.2d 968, 961, 
reversing, D.C., 4 F.2d 124. 

97. S.C.-^ackson v. Rogers, 96 S. 
■ E. 692, 111 S.C. 49. 

13 C.J. P 669 note 68. 
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, A suit to recover on a subscription 
contract for the price of lands to be 
allotted defendant was held to pre¬ 
sent a complete cause of action when 
plaintiff offered to perform, although 
contract was too indefinite to require 
specific performance If treated as 
contract for sale of land.—^Bylngton 
V. Little Rock Chamber of Com¬ 
merce. 201 S.W. 122, 182 Ark. 861. 
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Where one party offers to perform 
and the other refuses to permit him 
to perform, the offer will be treated 
as a performance and render a put¬ 
ting in default unnecessary.-Fed¬ 
eral Sign System v, Gumlna, 8 La. 
App. 60. 

98. N.T.—Isaac H. Blanchard Co. v. 
Rome Metallic Bedstead Co., 171 
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refused, becomes the bailee of the tenderee*» who, 
if the goods, are withheld, may maintain replevin 
or trover therefor as he may elect;® and, although, 
after tender and the consequent arising of the bail¬ 
ment relation, the tenderer in breach of his duty as 
bailee allows the articles to be lost or destroyed, this 
will not affect the result that the debt is paid by 
the tenderee,"^ although the rule seems to be other¬ 
wise where the tenderer, after the tender is re¬ 
fused, treats the property as his own and sells it.® 
A tender of specific articles, however, unlike a ten¬ 


der of money, need not be kept good;® but the per¬ 
son making a tender cannot abandon the propertyi® 
or destroy it.^^ He is bound to care for it and may 
retain possession for the person to whom tender is 
made, or may store the goods for him.^® 

If the thing tendered be a note, bond, mortgage, 
deed, or other instrument, defendant must plead 
that he has always been and still is ready with the 
money or thing tendered, and it must be in court 
on the triaL^® 


5. Aoceptanob im) Waiveb 


§ 490. Acceptance of Performance 

If performanea is substantially defective, acceptance 
Is necessary to render the party liable for the contract 
price; and opportunity for reasonable examination must 
be afforded. 

While an acceptance of a work or structure as in 
compliance with the contract will, as shown infra § 
514 b (1), ordinarily constitute a waiver of a full 
performance or defective performance of the con¬ 
tract, and, in the manner described infra § 514 b 
(4), will accordingly affect the accepting party’s 
right to refuse to pay the contract price or his right 
to recover damages, one who has not accepted a 
substantially defective performance is not liable for 
the contract price.^^ Before accepting, the party 
is entitled to make a reasonable examination^® 
Acceptance is shown by a written instrument signed 


by an authorized agent reciting that the work had 
been done to his entire satisfaction but, under a 
contract whereby plaintiff agreed to give valuable 
information to increase defendant’s profits, the mere 
fact that defendant increased the prices of his prod¬ 
ucts after being advised to do so by plaintiff does 
not necessarily constitute an adoption of plaintiff’s 
plan, as market conditions may have required such 
increase independently.^^ 

§ 491. Waiver 

A party to a contract may waive provfilona for his 
benefit; and likewise there may be a waiver of conditions 
precedent or severable stipulations. 

While he may not waive stipulations in favor of 
the other party,1® a party to a contract may waive 
its provisions for his benefit^® and may elect not to 


Bona fide offer to perform 
An obligation la extinguished by 
an offer of performance only when 
made In accordance with the rules 
prescribed by the statutes requiring 
a good-faith actual offer, which must 
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Wend. 842, 86 Am.D. 669. 
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608, 131 DL 407. 
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Batifloatlon not shown 
Failure to return option not ten¬ 
dered in accordance with agreement 
to glye an option did not constitute a 
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for contract price.—^Keener x. Dl- 
fenderfer, 101 S.H. 624, 179 N.C. 136. 
Acceptance of part performance see 
Infra § 611. 
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Mo.—Knapp y. Strauss, 68 S.W.2d 
805, 809, 227 Mo.App. 822, citing 
CozpuB juris—^Bowman v. Jones, 
App.’, 60 S.W.2d 208. 208, citing 
Corpus Juris—^Robertson y. Energy 
Const Co., App., 294 S.W. 426. 

Neb.—Advance-Rumely Thresher Co. 
V, Bartsat 206 N.W. 7, 114 Neb. 
86 . 

N.T.—Knight y. Kltchin, 261 N.T.S. 
809, 237 App.Diy. 606 — In re 
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take advantage of a breach .20 So, although there 
may have been repeated violations of a contract by 
either party, yet, if either party elects to consider 
it unbroken and proceeds under it, the other cannot 
be considered as having been in default .21 TOere 
a contract is conditioned on the existence of a con¬ 
tract between the promisee and a third person, a 
condition in the latter contract cannot be waived by 
the promisee as against the rights of the promisor .22 
The theory of waiver necessarily presupposes the 
existence of a valid contract.23 
A party to a contract may bind himself to waive 
a legal right and there is no repugnancy between 
a provision in a contract giving a legal right and 
a provision in the same contract that in a certain 


event the right will be waived.26 

Conditions precedent. As stated in Corpus Juris, 
which has been quoted and cited with approval by 
the courts, a party to a contract, who is entitled to 
demand performance of a condition precedent, may 
waive the same,^® either expressly^"^ or by acts evi¬ 
dencing such intention and performance of a 
condition precedent to taking effect of the contract 
may be waived by the acts of the parties in treat¬ 
ing the agreement as in effect.^® 

Severable stipulations. A party may waive per¬ 
formance of one dependent stipulation in a contract 
without affecting the character df other provisions 
in the agreement®® Where a contract contains con- 


Moore’s Estate, 1 N.T.S.2a 281, 166 
Mlsc. 683. 

N.C.—H. M. Wade Utg. Co. v. Lei- 
kowltz, 168 S.E. 517, 204 N.C. 449 
—North Carolina Highway Com¬ 
mission V. Hand, 143 S.E. 861, 195 
N.C. 799. 

RI.—^Dudzik v. Degrenla, 188 A. 67, 
48 R.I. 480, 57 AL.R. 828. 

Tex.—Community of Priests of St 
Basil v. Byrne, Com.ApD., 266 S. 
W. 601, reversing, Civ.App., 236 S. 
W. 1016. 

18 aJ. P 670 note 88. 

Frovlaioii i^ralnst waiver may It¬ 
self be waived.—Commercial Casual¬ 
ty Ins, Co. v. Campbell, 188 S.E. 362, 
64 Ga.App. 680. 

Bight of other party 
Party may waive condition, in¬ 
serted in contract wholly for his 
benefit, and other party cannot in¬ 
sist on performance thereof.—^Walley 

V. Fred W. Mears Heel Co., D.C.Me., 
4 F.Supp, 277, affirmed, C.C.A., Fred 

W. Mears Heel Co. v. Walley, 71 F. 
2 d 876, certiorari denied 65 S.Ct 
122, 298 U.S. 605, 79 L.Ed. 696. 
Waiver: 

By preventing performance see su¬ 
pra S 468. 

• Of: 

Provision for forfeiture see su¬ 
pra S 409. 

Bight to terminate contract see 
supra S 405. 

Tender of performance see su¬ 
pra § 481. 

aa U.S.—In re Malho Milling & 
Lighting Co., D.C.Md., 82 F.2d 825. 
Ind.-<Jook & Bemheimer Co. v. 
Hagedom, 131 N.E. 788, 82 Ind. 
App. 444. 

Md.—Miller v. Mantlk, 81 A 797, 
116 Md. 279. 

RL—Dudzlk V. Degrenla, 188 A 67, 
48 RI. 430, 67 AL.R 823. 

Tex.—Sinclair Refining Co. v. Costln, 
C1V.APP., 116 S.W.2d 894. 

VL— Lowell V. Wheeler’s Estate, 112 
A 361, 95 Vt 118. 

Wls.—In re Leedom's Estate, 278 N. 

17C.J.S.-63 


W. 471, 477, 226 WiB. 641, citing 
Corpus Jozia. 

Waiver of: 

Defects in performance see Infra 
S 614. 

Defenses see infra { 530. 

Delay see infra § 506. 

Right to rescind see supra SS 443- 
448. 

an. Ark.—Qrayson-McLeod Lumber 
Co, V. Slack, 148 S.W. 581, 102 Ark. 
79. 

13 C.J. p 671 note 70. 

22. Mo.—^Browning v. North Mis¬ 
souri Cent R Co., 188 S.W. 148. 

23. Utah.—Jones v. New York Life 
Ins, Co., 253 P. 200, 69 Utah 172. 

24. Mass.—^Taber v. Beaudette & 
Qraham Co., 159 N.E. 606, 262 
Mass. 99. 

26. Mass.—Taber v. Beaudette & 
Graham Co., supra. 

26, U.S.—Bu-Vi-Bar Petroleum Cor^ 
poraUon, C.C.AOkL, 40 F.2d 488, 
69 AL.R 1296. 

Conn.—Finlay v. Swirsky, 181 A 420, 
108 Conn. 624. 

Mont—Federal Surety Co. v. Basin 
Const Co., 6 P.2d 776, 777, 91 Mont 
114, quoting Oorptui JozIb. 

Pa.—Engle v. National Council, Jun¬ 
ior Order United American Me¬ 
chanics of U. S. of North America, 
Beneficiary Degree, 1 A2d 798, 183 
Fa Super. 148. 

Tex—^Blalock v. Jones, Civ.App., 1 S. 
W.2d 400, 403, quoting Corpus Jlu 
xls. 

Wash. — Pearce v. Puget Sound 
Broadcasting Co., 16 P.2d 843, 170 
Wash. 472. 

18 C.J. p 671 note 73. 

Waiver of approval, decision, esti¬ 
mate, or certificate of architect, 
engineer, etc., see infra S 499 b (6). 
27. Conn.—^Finlay v. Swirsky, 131 
A 420, 108 Conn. 624. 

Mo.—^Dobbins v. Edmonds, 18 MO.A 
807. 

Mont.—Federal Surety Co. v. Basin 
Const Co., 6 P.2d 776, 777. 91 
Mont 114, quoting Corpus Juris. 
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Tex—Blalock v. Jones, Civ.App., 1 
S.W.2d 400, 408, quoting Corpus 
Juris, 

2S. U.S.—Bu-Vi-Bar Petroleum Cor¬ 
poration V. KroW, C.C.A.Okl., 40 F. 

. 2d 488, 69 AL.R 1295. 

Conn.—Finlay v. Swirsky, 131 A 420, 
103 Conn. 624. 

Mont.—Federal Surety Co. v. Basin 
Const Co., 5 P.2d 775, 777, 91 Mont 
114, quoting Corpns JUris. 

RL—Kerr Bros. v. Armstrong, 110 
A 416. 

Tenn.—Mack v. Hugger Broa Const 
Co., 10 Tenn.App. 402, 419, citing 
Corpus JUzlB. 

Tex.—Blalock v, Jones, Civ.App., 1 
S.W.2d 400, 408, quoting Corpus 
juris. 

13 G.J. p 671 note 76. 

rallure to ohjeot that list of words 
presented In prize contest were not 
numbered as required was held to 
waive such objection.—^Holt v. Rural 
Weekly Co., 217 N.W. 345, 173 Minn. 
337. 

Ikntg co&tlmied ooursa of oond.net 
Doctrine of waiver by acts and 
conduct is applicable to all condi¬ 
tions and contracts which may be as¬ 
sumed to have bean waived by a long 
continued course of conduct between 
parties. — Bonnot v. Grand Lodge 
Brotherhood of Railroad Trainmen, 
81 S.W.2d 360, 229 Mo.App. 519. 

29. Mont—Federal Surety Co. v. 
Basin Const. Co., 6 P.2d 776, 777, 
91 Mont. 114, quoting Corpus JU^ 
ris. 

18 C.J. P 671 note 76. 

BstentlozL of oonslderatloiL 
Receipt and retention of considera¬ 
tion after knowledge that conditions 
precedent have been broken consti¬ 
tutes waiver of conditions, so as to 
withdraw them from terms of writ¬ 
ten contract—Cranford v. National 
Surety Corporation, 166 So. 721, 231 
Ala. 686, reversing, App., 168 So. 719. 

30. Mass.—Griggs v. Moors, 47 N.II 
128, 168 Masa 364. 
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current severable covenants, one may be waived 
without waiving the others.*^ 

Building and construction contracts. A provision 
of a building and construction contract as to a de¬ 
tail of performance may be legally waived.32 

§ 492. -Sufficiency 

a. In general 

b. Building and construction contracts 
a. In General 

A waiver may be express or implied, but to constitute 


17 C.J.S. 

one an intentional relinquishment of a known right Is 
essential. 

Whether there is a waiver depends upon the acts 
and conduct of the parties subsequent to the making 
of the contract.®* A waiver may be express,*4 or 
may be inferred from actions or conduct.*® Thus, 
acting on the theory that the contract is still in 
force,*® as by continuing performance,*^ demand¬ 
ing further performance,** or permitting the other 
party to perform** and accepting benefits under the 
contract^* may constitute waiver of a breach; but 
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ai. —Broumel v. Rayuer, 11 A. 

888, 68 Md. 47. 

82. C3al.—^Thomas Haverty Co. v. 
Jones. 197 P. 105, 185 Cal. 285. 

Ind.—^Deep Vein Coal Co. v. Jones, 
97 K.E. 841, 49 IndApp. 814. 

Or.—^Wallace v. Oregon Engineering 
& Construction Co.. 174 P. 166, 90 
Or. 31, affirmed 176 P. 445, 90 Or. 
81. 

Tex.—Wright v. King, ClvApp., 17 S. 

W.2d 98, error refused. 

9 aj. p 796 note 70. 

Alterationa 

A provision that no alterations 
shall be made In the work except up¬ 
on the written order of the owner 
may be waived by the partlea— 
Saiki V. Lee Sing, 27 Hawaii 899. 
33. Utah.—^Eagle Lumber Co. v. 
Burton Lumber Co., 220 P. 1069, 
62 Utah 491. 

34w Kan.—Turner v. George Rush- 
ton Baking Co., 83 P.2d 198, 200, 
189 Kan. 426, quoting Corptia JOr 
xla. 

Me.—^Hilton v. Hanson, 62 A. 797, 101 
Me. 21. 

Mich.—Strom-Johnson Const Co. v. 
Rlverview Pumiture Co., 198 N.W. 
714, 227 Mich. 66. 

Neb,—^Advance-Rumely Thresher Co. 
V. Bartzat 206 N.W. 7, 114 Neb. 

36. 

Ohio.—White Co. v. Canton Transp. 

Co.. 2 N.E.2d 601, 131 Ohio St 190. 
Tex.—^Blalock v. Jones, ClvApp., 1 
S.W.2d 400, 408, quoting Oozpiui 
Juls. 

83, U.S.—^U. S. V. D. L. Taylor Co., 
D.CN.C., 268 F. 686, affirmed, C. 
CJl, Taylor v. Connett, 277 P. 946. 

Ark.—Gregg v. England Loan Co., 
287 S.W. 161, 171 Ark. 930—Marker 
V. East Arkansas Lumber Co., 206 
S.W. 818, 185 Ark. 485. 

GaL—Miller & Lux v. San Joaquin 
Light & Power Corporation, 8 P.2d 
66.0, 120 CaLApp. 589—Continental 
Nat Bank of Los Angeles v. Doyle, 
303 P. 780, 55 CaLApp. 406. 

Qa.—Eaves v. Georgian Co., 169 S.E. 
B19, 47 Ga.App. 87. 

lowk.—Clark v. First Nat Bank, 259 
N.W. ,211, 219 Iowa 687. 

Kan.—Turner t. George Rushton 


Baking Co.. 32 P.2d 198, 200, 189 
Kan. 426, quoting Oozpiu Jtuls. 
Mich.—Strom-Johnson Const Co. v. 
Rlverview Furniture Co., 198 N.W. 
714, 227 Mich. 65. 

Neb.—^Advance-Rumely Thresher Co. 
V. Bartzat 206 N.W. 7, 114 Neb. 
36. 

N.Y.—In re People, by Phillips. 226 
N.Y.S. 176, 222 App.Dlv. 304, re¬ 
versed on other grounds 166 N.E. 
829. 260 N.Y. 410—Fabre v. O'Don¬ 
ohue. 168 N.Y.S. 90, 180 App.Div. 
566. affirmed 173 N.Y.S. 472, 186 
App.Div. 779. 

N.a—H. M. Wade Mfg. Co. v. Lef- 
kowitz, 168 S.E. 617, 204 N.C. 449. 
Ohio.—^White Co. v. Canton Transp. 
Co.. 2 N.E.2d 601, 181 Ohio St 190 
—Ohio Farmers’ Ins. Co. v. Coch¬ 
ran, 186 N.EI 537, 104 Ohio St 427. 
Okl,—Campbell v. Frye, 292 P. 7, 146 
Okl. 218. 

Or.—^Ratcllfle v. Union Oil Co. of 
California, 77 P.2d 186, 

Po.—Mayer Broa Const Co. v. Amer¬ 
ican Sterilizer Co., 101 A. 1002, 258 
Pa. 217. 

Tex.—Blalock v. Jones, Civ.App., 1 
S.W.2d 400, 403, quoting Corpus 
JTaxis. 

13 C.J. p 671 note 80. 

“The contract may be waived as 
effectually by implication as by ex¬ 
press agreement and whether there 
has been an Implied waiver in any 
case, depends upon whether the con¬ 
duct of the party seeking to Invoke 
the strict provisions of the contract 
had been such as to lead the other 
party to believe he would not be 
held to It hut might, notwithstand¬ 
ing it proceed to perform.”—Wolson 
& Wolson V. Frelhofer, 84 Pa.Super. 
661, 567. 

Fallnre to xesohid 
Where a supplemental contract 
provided that in event defendant 
who was to furnish funds to con¬ 
struct a railroad, was unable to sell 
bonds on or before a date fixed, ei¬ 
ther party might rescind, and neither 
rescinded, the failure of defendant 
to furnish funds before the date 
fixed was waived.—Stennidk v. Jones, 
Or.. 262 F. 846, 164 C.C.A. 269, modi¬ 
fied on other grounds 256 F. 354, 167 

994 


C.CA 624, motion for modified o> 
der in respect to costs denied 258 F. 
990, 169 C.C.A. 671, and certiorari 
denied 40 S.Ct 11, 250 U.S. 664, 68 
LEd. 1196. 

33. U.S.—In re Hook, D.CJKd., 26 
F.2d 498. 

Tex.—Sinclair Refining Co. v. Cos- 
tin, CivApp., 116 S.W.2d 894. 

37. U.S. — Thomas-Bonner Co. v. 
Hooven, Owens & Rentschler Co,, 
C.CAOhio, 284 F. 886—Thomas- 
Bonner Co. V. Hooven, Owens & 
Rentschler Co., D.C.Ohlo, 284 F. 
877. 

Ark—Lewelllng & Price-Williams v. 

St. iBVancis Road Improvement 
, Dlst No. 1, 260 S.W. 1, 168 Ark. 91. 
Ga.—Southern Sav. Bank v. Dickey, 
App., 199 S.E. 646. 

Or,—Ratcliffe v. Union Oil Co. of 
California, 77 P.2d 186. 

W.Va.—Toney v. Sandy Ridge Coal 
& Coke Co., 99 S.E. 178, 84 W.Va. 
35. 

38. U.S.—Landes v. Klopstock, N.Y., 
252 F. 89, 164 C.CA. 201, certiorari 
denied 89 S.Ct. 10, 248 U.S. 570, 63 
L.Ed. 426—Miami Cycle & Mfg. Co. 
V. Robinson, Ohio, 246 F. 656, 168 
GCA 22. 

N.Y.—Bowen v. Horgan, 181 N.B. 
667, 259 N.Y. 267, affirming 264 N. 
Y.S. 889, 234 App.Div. 866. 

Ter—Dlbrell v. Ramsey Bros., Civ. 
App., 294 S.W. 646. 

39. Arlz.—^Plma Farms Co. v. Fow¬ 
ler, 258 P. 266, 82 Arlz. 331. 

La—^Abeles & Co. v. Robinson-Slagle 
Lumber Co., 6 LaApp. 447. 

Or.—Ratcliffe v. Union Oil Co. of 
California 77 P. 2 d 136. 

40. U.S.—Cutting V. Bryan, C.CA 
'Cal., 80 F.2d 764, certiorari denied 

49 act 418, 279 U.S. 860, 73 L.Bd. 

1000. 

Ark.—Wolff V. Alexander Film Co.. 
66 aw.3d 424, 186 Ark. 848— Clear 
Creek' Oil Se Gas Co. v. Brunk 266 
S.W. 7, 160 Ark 674 —Truemper 
V. Thane Lumber Co., 242 S.W. 823. 
164 Ark 524. 

(Sa—Eaves v. Gedrglan R. Co., 169 
SF:. 619, 47 GaApp. 87—Collins v. 
Frazier, ■ 98 S.E. 188. 28 OaApp. 
286. 
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all the attendant facts, taken together, must amount 
to an intentional relinquishment of a known right, 
in.order that a waiver may exist,and it has been 
held not a waiver for a party not in default to make 
an honest effort to induce the party who has breach¬ 
ed his contract to withdraw the repudiation and per¬ 
form the contract^2 Acts relied on as constituting 
a waiver must be inconsistent with an intention to 
insist on the rights- of the party under the con- 

tract.43 

It has been said that waiver is a voluntary act 
and does not depend on estoppel, nor require or de 
pend upon a new contract^* or a new considera¬ 
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tion,45 at least where the doctrine is invoked to pre¬ 
vent a forfeiture, or where a party elects to abandon 
some provision or condition inserted in a contract 
for his benefit, or where some element of estoppel 
is presented.^® It is not true in all cases, however, 
that waiver does not require the support of a con¬ 
sideration,and it has been held that waiver must 
contain the elements of an estoppel^* or there must 
be a consideration,^® and that subsequent assent to 
a breach, not based on consideration, does not 
amount to a waiver, unless the adverse party has 
been led to act thereon to his detriment.®® 

A waiver may be by subsequent contract,®^ but 


Ill.—See Qlenrldge Coal Co. v. Mar¬ 
lon County Coal Co., 205 Ill.App. 
264. 

La.—Jasper v. Mutual Life Ins. Co. 
of New York, 120 So. 714, 10 La. 
App. 259. 

Antioipatoiy Iweacli 
While an action may be main¬ 
tained for a breach of contract on a 
distinct notification by one of the 
parties that he will not perform 
the contract, even though perform¬ 
ance be not then due, the party ag¬ 
grieved by such anticipatory .breach 
may not thereafter accept a part 
performance under the contract, and 
still maintain his action on such an¬ 
ticipatory breach before performance 
Is due.—W. R. Grace & Co. v, Ford 
Motor Co. of Canada, D.C.CaL, 278 F. 
951, afilrmed, C.CLA., 278 F. 955. 

4L U.S.—Champion Spark Plug Co. 
V. Automobile Sundries Co., C.C.A. 
N.T., 273 F. 74. 

m—In re Oglesby’s Estate, 216 IlL 
App. 94. I 

Kan.—Turner v. George Rushton 
Baking Co., 32 P.2d 198, 200, 189 
Ran. 425, quoting Oorpna Juis. 
Mass.—Boyden v. Elll, 85 N.E. 413,] 
198 Mass. 477. 

Minn.—Davis y. Newcombe Oil Co., 
281 N.W. 272. 

N.T.—Alsens American Portland Ce-! 
ment Works v. Degnon Contracting 
Co., 118 N.B. 210, 222 N.T. 34, re¬ 
versing 161 N.T.S. 1101, 166 App. 
Div. 922. 

N.C.—H. M. Wade Mfg. Co. v. Lef- 
kowltz, 168 S.B. 617, 204 N.C. 449. 
Ohio.—White Co^ v. Canton Transp. 

Co., 2 N.E.2d 601, 131 Ohio St 190. 
Tex.—^Blalock v. Jones, Civ.App., !■ 
’ S.W.2d 400, 403, quoting Corpus 
Juls. 

W.Va.—Blue v. Hazel-Atlas Glass j 
Co., 147 S.E. 22, 26, 106 W.Va. 642, 
citing Coxpns Juris. 

"Waiver is a question of intention, 
and Is based upon knowledge of the 
circumstances.” — Purington Paving 
Brick Co. v. Metropolitan Paving Co., 
C.C.A.MO., 4 P.2d 676, 680. 

Careful oousiaeratioiL required 
Where waiver comes after breach 


of original contract by party claim¬ 
ing benefit of waiver. It should re¬ 
ceive careful and serious considera¬ 
tion by courts, since such arrange¬ 
ment Is diametrically opposed to 
sound business principles.—^Whlte 
Co. V. Canton Transp. Co., 2 N.E.2d 
501, 131 Ohio St 190. 

Waives held not shown 
Minn.—Osterberg v. Section 30 De 
velopment Co.. 200 N.W. 738, 160 
Minn. 497. 

Mo.—Swixmey v. Continental Bldg. 

Co.. 102 S.W.2d 111. 

Demanding too much 
By denoandlng too much, party 
does not usually waive that to which 
he is entitled.—Well v, Jordan, 286 
P. 662. 156 WAsh. 21L 
*2. Tex.—Haddaway v. Smith, Civ. 
App., 277 S.W. 788. 

43. Kan.—Turner v. George Rush- 
ton Baking Co., 32 P.2d 198, 200, 
139 Kan. 426, quoting Corpus Ju- 
ils. , 

Md.—^Maryland Casualty Co. v. East 
Baltimore Driving Ass’n, 108 A. 
517, 186 Md. 106. 

Tex.—Tony v. McClelland, Clv.App., 
283 S.W. 679. 

13 C.J. p 671 note 82. 

Inslstenoe on performance 
Dredging company, continually In¬ 
sisting on execution of bond for per¬ 
formance of contract to clear drain¬ 
age right of way, did not waive 
right thereto by permitting contrac¬ 
tor to work more than a year with¬ 
out executing It—Sternberg Dredg¬ 
ing Co. V. Boyd, 285 S.W. 379, 171 
Ark. 760. 

Acquiescence in breabh 
In order to constitute a waiver of 
the right to sue for damages for the 
breach of a contract, the party not 
in default himself must yield ac¬ 
quiescence in the breach.—Selgle v. 
Hamllton-Caxhartt Cotton Mills, 213 
P. 805, 89 OkL 68. 

44, U.S.—Champion Spark Plug Co. 
V. Automobile Sundries Co., C.CkA. 
N.T., 273 F. 74. 

Kutual assent 

Election to go on with contract 
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or to stop performance on breach by 
other party involves no requirement 
of mutual assent—In re Malko Mill¬ 
ing & Lighting Co., D.C.Md-. 32 r,2d 
826. 

45. IJ.S.—Champion Spark Plug Co. 
v. Automobile Sundries Co., C.C.A. 
N.T., 273 F. 74. 

46. S.C.—Salley v. McCoy, 189 S.B. 
196, 182 S.C. 249. 

4ff. S.C.—Salley v. McCoy, supra. 

48. Ill.—Luebbe v. Kufke. 167 N.E. 
74, 336 Ill. 278. 

Kan.—Turner v. George Rushton 
Baking Co., 32 P.2d 198, 200, 139 
Kan. 425, quoting Corpus Juris. 
Tenn.—Moore v. Nashville Union 
Stock Yards, 90 S.W.2d 624, 169 
Tenn. 638. 

18 C.J. p 671 note 88. 

Frejndioe 

Injured party’s delay in electing 
to rescind, to constitute waiver of 
breach, must have prejudiced other 
party.—Campbell v. Hauser Lumber 
Co., 266 F. 468, 147 Wash. 140. 

49. Tenn.—^Moore v. Nashville Un¬ 
ion Stock Yards, 90 S.W.2d 624, 
169 Tenn. 638. 

50. N.Y.—Pope Mfg. Co. v. Rubber 
Goods Mfg. Co., 97 N.Y.S. 78, 110 
App.Div. 34L 

113 C.J. P 671 note 86. 

WUUngness to be bound 
An oil company’s expression of 
willingness to be bound by agree¬ 
ment to furnish service station oper¬ 
ator with gasoline after operator’s 
repudiation of the agreement was 
not binding on the oil company, In 
absence of consideration or change 
In position of station operator fol¬ 
lowing such expression.—^RateWfe v. 
Union Oil Ca of California, Or., 77 
iP.2a 136. 

51. Miss.—^Moore v. Yazoo & M. V. 
R. Co., 166 So. 396, 176 Miss. 65. 

Ohio. — Ohio Farmers’ Ins. Go. v. 
Cochran, 185 N.E. .637, 104 Ohio 
SL 427. 

S.C.—Craft V. R. C. A. Photophona, 
175 S.E. 609, 173 S.C. 264. 

13 aj. p 671 note 82 [b] (1). 



§492 


CONTRACTS 


17 C.J.S. 


the right to damages for a breach has been held 
not waived by entering into a new contract with the 
same party covering the same subject and a pri¬ 
or course of conduct under previous contracts will 
not operate as a waiver of an express stipulation 
in a new contract®^ 

The giving of security as a condition precedent is 
not waived by the fact that the security, when ten¬ 
dered, is declined until such time as the party shall 
have had an opportunity to examine it.®^ The mere 
fact that one party to the contract does not termi¬ 
nate it on a breach by the other party of its pro¬ 
visions does not establish a waiver thereof,®® and 
his failure to protest against previous breaches is 
not a waiver of his right to sue on a cause of ac¬ 
tion arising thereafter;®* a waiver of past failures 
does not necessarily constitute a waiver of future 
defaults.®^ A waiver is not established by the 
mere failure of one party to notify the other party 
that he has knowledge of the breach®* or by his 
failure to seek out the other and inform him that 
he should not do what he has agreed not to do.®* 
An unaccepted offer to rescind does not constitute a 
waiver of the offerer’s right to enforce the con¬ 
tract.®* Long delay in demanding payment, if 
properly explained, does not defeat recovery ;*i 
and a mere consent to delay in the performance of 


a condition precedent, given at the request of the 
person from whom performance is due, will not con¬ 
stitute a waiver.** 

Intent. An actual or express intent to waive is 
unnecessary.** 

Knowledge. To constitute a waiver, the acts or 
circumstances relied on to constitute it must have 
been performed or have transpired after the party 
against whom the waiver is urged knew, or should 
have known, the facts constituting the breach.*^ 
So, too, if he has been put off his guard or mis¬ 
led by the conduct of the other party, a waiver 
induced by such deception will not be charged 
against him.*® 

Silence. While parties to a contract may by 
their silence waive stipulations in their favor, where 
there is a duty to speak or act,** the mere silence 
of the party entitled to insist on performance of a 
condition will not amount to a waiver thereof, un¬ 
less inconsistent with any other explanation.*'^ 
Hence a waiver cannot be implied from silence 
where there is no obligation to speak.®* Rights 
under an acceleration clause may, however, be 
waived by mere passive acquiescence.** 

Payment or part payment under the contract is 
not of itself, and without regard to the circum- 


68. N.M.—Continental Life Ins, Co, 
V. Smith, 64 P.2d 37T, 41 N.M, 82. 

18 C.J. p 671 note 82 [b] (2). 

Bavlver of orlsflnal eontraot 
Where defendant failed to mahe to 
plaintiff advancements required bj 
the original contract between them, 
and thereby forfeited hie rights 
thereunder, but a supplemental con¬ 
tract was executed, which did not 
waive such forfeiture, when the sup¬ 
plemental contract expired ipso fac¬ 
to, according to its terms, the orig¬ 
inal contract was revived, and in 
full force and effect, as if the sup¬ 
plemental contract had never been 
executed. — Canaday v. Southern 
Land Development Co., 227 S.W. 26, 
147 Ark. 120. 

sa Ark.—^Arkansas Power & Light 
Co. V. Thompson, 88 S.W.2d 838, 
191 Ark. 171—Southern Coal Co, v. 
Searcy Transfer Co., 238 S.W. 624. 
Or.—Weyerhaeuser Timber Co. v. 
First Nat. Bank, 88 P.2d 48, 160 Or. 
172, affirmed 43 P.2d 1078, 150 Or. 
172. 

64, Ky.—Dills V. Dougherty, 6 Dana 
258. 

86k Ala.—^Bellevue Cemetery Co. v. 

Paulk, 60 So. 461, 6 Ala.App. 187. 
W.Va—Blue Hasel-Atlas Glass 

Co., 147 S.B. 22, 106 W.Va. 642. 

BO. Hd.—Eallopulus v. Lumzn, 141 
A. 440, 165 Md. 80. 


67. Wash.—^Lockit Cap Co. v. Globe 
Mfg. Co.. 290 P. 818, 158 Wash, 188. 

SR Iowa.—Cox V. Fleisher Const 
Co., 228 N.W. 621, 208 Iowa 468. 

69. Mo.—Glover v. Shirley, 166 S.W. 
878, 169 Mo.App. 687. 

eOL U.S.—City of Del Rio v. XHen 
Contracting Corporation, C.C.A. 
Tex., 94 F.2d 701. 

61. CaL—Harbor Const Co. v. Wal¬ 
ters, 281 P. 1062, 101 CalApp. 470. 

69. Mich.—Seymour v. Detroit Cop¬ 
per, etc.. Rolling Mills, 22 N.W. 
317, 28 N.W. 186, 66 Mich. 117. 

63L Wla. — McNaughton v. Des 
Moines L. Ins. Co., 122 N.W. 764, 
140 Wis. 214. 

18 CJ. p 672 note 90. 

64k, U.S.—^Hirsch v. Isaac Joseph 
Iron Co., aCJLPa., 278 F. 924. 
CaL—Gk)old v. Eishan Singh, 268 F. 

548, 88 CaLApp. 889. 

18 C.J. p 672 note 91. 
imputatloiL of knowledge 
Where a breach of contract is with 
respect to an obligation that to be 
met must be performed by an act of 
which the party relying on the 
breach could not have been unaware, 
knowledge of the breach Is conclu¬ 
sively imputed to the latter, and his 
subsequent recognition of the blnd- 
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ing quality of the contract operates 
as an election to treat it as still in 
force, constituting a waiver of the 
breach.—^McAnelly Hardware Co. v. 
Bemls Bros. Bag Co., 94 So. 567, 570, 
208 Ala. 394, citing Corpus Juris. 

65. N.T.—Leslie v. Knickerbocker 
L. Ins. Co., 63 N.T. 27—Sherry v. 
Federal Terra Cotta Co., 168 N.T. 
S. 241, 172 App.Dlv. 67. 

66 l La.—Columbia Weighing Mach. 
Co. V. Balter, 120 So. 897, 9 La.App. 
826. 

87. Iowa.—^Burlington, etc., R. Co. v. 
Boestler, 15 Iowa 556. 

68. IJ.S.—^Texas & St L. R. Co. v. 

Rust C.C.Ark.. 19 F. 239, 246. 
Ohio.—White Co. v. Canton Transp. 

Co., 2 N.R2d 601, 181 Ohio St 190. 
18 C.J. p 672 note 94. 

No binding contract 
In a suit for specific performance 
of a contract alleged to have result¬ 
ed from correspondenoe between par¬ 
ties, defendant was not bound to 
state all his defenses to action in 
his letter refusing to accept plain¬ 
tiffs’ terms, no contract having in 
fact resulted from the correspond¬ 
ence.—^McCarter v. Rogers, 178 P. 
621, 104 Kan. 204. 

68. Cal.—Stewart v. Claudius, 66 P. 
2d 933. 19 CaLAPp.2d 349. - 
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stances under which it was made, conclusive evi¬ 
dence of a waiver,^® nor docs the acceptance of 
part payment necessarily constitute a waiver of the 
payer’s breach.^^ 

Change of attitude. Where a party advances a 
particular reason for his conduct or decision con¬ 
cerning a controversy arising under a contract, he 
cannot afterward advance another reason to the 
detriment of the opposite partyJ2 

Written contracts. Except in such cases as fall 
within the prohibition of the statute of frauds, 
stipulations in a written contract may be waived 

by parol.'^3 

Sealed contracts. Conditions of sealed contracts 
may be waived by parol.'^^ 

b. Building and Oonstmction Contracts 

Waiver may be inferred from conduct of the parties, 
but the doctrine of waiver cannot be Invoked where some 
of Its elements are lacking. 

In accordance with the general rule stated in 
the preceding subdivision of this section, as re¬ 
spects building and construction contracts, waiver 
may be inferred from the acts or conduct of a 
party thereto the builder will not be per¬ 


mitted to invoke the doctrine of waiver or estop¬ 
pel in respect to a detail of performance where 
some of its elements are lacking.^6 Thus the mere 
submission of a proposal to arbitrate the matters 
in dispute, which is not acted on by the opposite 
part}', is not such a waiver as will operate as an 
estoppel; unless the party to whom the proposal 
is made accepts it and acts thereon the party mak¬ 
ing the proposal is not estopped from insisting 
on the original contract.^"' The reletting of work 
under conditions differing from the original con¬ 
tract does not of itself discharge the contractor 
from liability for breach thereof and the execu¬ 
tion of a second contract between the parties does 
not estop a contractor from recovering for breach 
of the first in the absence of a showing that by 
his own acts he led the other party into executing 
the new contract; thus, w'here he demanded dam¬ 
ages before the new contract was made, he is 
not estopped by receiving back the earnest money 
on the original contract and bidding on the letting 
of the second one.'^^ The mere fact that the build¬ 
er commenced work in the expectation that the 
contract would be performed was not a waiver of 
his right to quit when he discovered that the other 
party was not going to fulfill his part of the con- 
tract.80 


m S.C.^rifllth V. Newell, 48 SM 
259, 69 S.C. 800. 

13 C.j. p 672 note 95. 

Payment an waiver of defects In per¬ 
formance see Infra ! 614 a, b (8). 

7L Mass.—^Buclihols v. Green Bros. 
Co., 172 N.IL 101, 272 Mass. 49. 

Or.—McDonald v. Supple, 190 P. 816, 
96 Or. 486. 

72. N.T.—Jauch v. Powertown Tire 
Corporation, 209 N.Y.S. 16, 212 
App.Diy. 826—^Bemhsxdt Lumber 
■ Co. V. Metzlofl, 184 N.T.S. 289, 113 
Misc. 288—Argus Co. v. Breslln, 
176 N.T.S. 858, 107 Misc. 40, af¬ 
firmed 181 N.Y.S. 926. 

Wash. — Pearce v. Puget Sound 
Broadcasting Co., 16 P.2d 843, 170 
Wash. 472. 

18 C.J. p 672 note 96. 

78, Cal.—Walker v. Harbor Busi¬ 
ness Blocks Co., m P. 866, 181 
CaL 778>nMmer Lux v. San 
Joaquin Light & Power Corpora¬ 
tion. 8 P.3d 580, ISO CaLA.pp. 689. 

7a.—Zurich General Accident & Liar 
bllity Ins. Co. v. Baum. 165 SJl. 
618. 169 7a. 404. 

Wls.-Marsh v. Bellew, 46 Wls. 86. 

Oral modification of written contract 
see supra S 377. 

74. Dl.—Becker v. Becker, 96 N.B. 
70, 260 DL 117. Ann.CaB.1912B 275. 

13 C.J. p 672 note 99. 

Parol modification of sealed instru¬ 
ment see supra S 378. 


76, U.S.—^Lehigh Structural Steel 
Co. V. Great Lakes Const. Co., C. 
C.A.N.Y., 72 P.2d 229. 

Tex.—Garrett v. Dodson, Civ.App., 
199 S.W. 675, error refused—J. W. 
Crowdus Drug Co. v. Nichols, Civ. 
App., 194 S.W. 484. 

PenultttBg otbsz to perform and ao> 
cepttag ben^ts 

N.Y.—Hevenor v. Union Ry. Co. of 
Now York City, 198 N.Y.S. 409, 
204 App.Dlv. 685. 

aiTa^ltniiTii cost 

Covenant of maximum cost is lim¬ 
ited by its terms to the construction 
of the building called for in the 
contract, and if the owner causes 
alterations and additions to be made 
which involve added cost, this, with¬ 
out more, would not waive the cove¬ 
nant, but the obligation would re¬ 
main to construct the building with¬ 
in the cost limit after deducting the 
cost of extras. However, if In 
course of construction the owner de¬ 
cides upon numerous and costly 
changes and additions. Is warned 
that they will pass the cost limit, 
but nevertheless demands the extra 
expense be incurred, this is a waiver 
of the cost limit—Adalex Const Co. 
V. Atkins, 106 So. 388, 214 Ala. 68. 

76. Or.—Rogue River Fruit & Pro¬ 
duce Ass'n V. Gillen-Chambers Co.. 
166 P. 679, 85 Or. US, rehearing 
denied 166 P. 1183, 85 Or. 113. 
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Pa.—Osterling v. Frick, 131 A, 250, 
284 Fa. 397. 

Wash.—White v. Mitchell, 213 P. 10, 
123 Wash. 630. 

9 C.J. p 796 note 71. 

Knowledge of rights 
Person does not waive his rights 
with respect to construction contract 
unless he knows what his rights are 
at time of alleged waiver.—^Muhle- 
man & Kayhoe v. Marks, 7a., 190 S. 
E. 86. 

Objection to interfexenoo 
Where contractors' premature con¬ 
crete work hindered subcontractors' 
excavation of tunnel and breached 
contract, subcontractors’ continuing 
work for several weeks did not con¬ 
stitute waiver or estoppel, since sub¬ 
contractors objected to interference. 
—Johnson v. De Waard, 298 P. 92, 
US CalApp. 417, 

Waiver held not shown 
La.—Andry & Feitel v. Ewing, 130 
So. 670, 16 La.App. 272. 

77. Ga.—Southern Mfg. Co. v. R, L. 
Moss Mfg. Co.. 81 S.E. 263, 13 Ga. 
App. 847. 

7a La.—State v. Smith, 119 So. 66. 
167 La. 301. 

79. Tex.—Ingleslde Mercantile Co. 
v. 7ivTett. CivAjpp., 66 S.W.2d 372. 

sa Ma—Startzell v. Johnson, App., 
263 S.W. 54. 
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§ 493. -Operation and Effect 

Walvar of performance is tantamount to performance 
and excuses failure to perform but does not amount to 
modification of the contract. Waiver of a breach con¬ 
tinues the contract In force but does not prevent recovery 
of damages by party performing his obligations under the 
contract. 

In general, proof of a waiver of performance by 
the party who is entitled to insist on performance 
is^ tantamount to a performance,and a party who 
waives the benefit of a provision in the contract 
excuses the other party from showing a com¬ 
pliance therewith.*^ So, where performance of a 
condition precedent has been waived, the party 
waiving it cannot thereafter insist on its perform¬ 
ance and one waiving strict compliance with the 
terms of the contract cannot thereafter insist on 
such a compliance by the other party, unless he has 
given reasonable notice of his intention so to do,*^ 
particularly where statutes so provide.*® A de¬ 
fendant who has waived performance by plaintiff 
of some act which the latter was to perform is 
thereby precluded from setting up the nonperform¬ 
ance as a defense.** 

While waiver cannot bring back to life a con¬ 
tract theretofore fully performed and at an end,*^ 

81. Nev.—Santino v. Great Ameri¬ 
can Ins. Co. of New York. 9 P.2d 
1000, 64 Nev. 127, rehearing denied 
Sontlno V. Glens Falls Ins. Co., 24 
P.2d 1119, 64 Nev. 466. 

N.J,—Wilson V, Renner, 89 A. 768, 

85 N.J.Law 840. 

89. Wash.—Shorett v. Knudsen, 188 
P. 1029, 74 Wash. 448. 

18 C.J. p 672 note 2. 

Option of other party 
Where party to contract waives 
provision thereof by his conduct, 
other contracting party has option 
to treat contractual provision as 
waived or to rely thereon.—^Trav¬ 
elers Ins. Co. V. Pittman, 180 S.SL 
560, 61 OtuApp. 401. 

83. N.Y.—Beinhauer v. Gleason, 15 
N.T.St 227, affirmed 28 N.HL 1160, 

119 N.T. 668. 

84. Ark.—General Motors Accept¬ 
ance Corporation v. Hicks, 70 S.W. 

2d 509. 189 Ark. 62. 

j£o.—Wilt V. Hammond. 166 S.W. 

862, 179 Mo.App. 406. 

85. Ga.—Eaves v. Greorgian Co., 169 
S.BL 519. 47 GaApp. 37. 

13 C.J. P 673 note 7. 

88. tr.S.—Ctonway v. White, C.C.A. 

Conn., 9 F.2d 863, reversing, D.C., 

800 F. 866. 

Waiver of defenses generally see in¬ 
fra, t 680. 

87. TJ.S.—Empire Gas A Fuel Co. v. 

Stern* C-GA-Mo.. 16 F.2d 823. oer- 
Utorari denied Stem v. Empire Gas 


a waiver of a breach continues in force a contract 
which would otherwise be terminated,** and, al¬ 
though a party has waived a breach, for which he 
might have insisted on a forfeiture, he may still 
recover any damages sustained in consequence of 
the breach ,-*s but in order to do so he must per¬ 
form in all essential respects upon his part*® One 
who has waived a breach of contract cannot set 
it up in justification of his own breach,®^ although 
he may be relieved from liability for a subsequent 
unavoidable breach on his own part which would 
not have occurred if the other party had performed 
the contract within the time required by its terms.®* 

An election to treat a broken contract as still 
efficacious is final;®* and waiver of a breach, once 
made, cannot be recalled or expunged.®* 

Waiver as modification. A mere waiver of a 
condition in a contract does not amount to the sub¬ 
stitution of a new contract.®® On the contrary, 
waiver of performance of a contract or extension 
of the time therefor, in the case of a condition 
precedent, is equivalent to the performance thereof 
at the stipulated time, and leaves the original con¬ 
tract intact®* 

Mo.—Phillips V. Todd, App., 180 & 
W. 1089. 

Tiuw for electi on 

Where one party to a contract de¬ 
faults, the Innocent party has a 
right of election, which occurs at 
each succeeding default, but the elec¬ 
tion cannot be deferred until after 
the contract is at an end and the 
rights of the parties have become 
otherwise fixed.—Eastern Transp. Co. 
V. East Carolina Lumber Co., D.C. 
Pa, 262 P. 196. 

92. U.S.—Northern Paa Ry. Co. v. 
St Paul A Tacoma Lumber Co., 

C. CA.Wa8h., 4 F.2d 359, reversing, 

D. C., St Paul ft Tacoma Lumber 
Co. V. Northern Pac. Ry. Co., 296 
F. 749, and appeal dismissed 46 S. 
Ct 105, 269 U.S. 685, 70 L.Ed. 899. 

93l Ala—^McAnelly Hardware Co. v. 
Bemis Broa Bag Co., 94 So. 567, 
208 Ala 894. 

94. U.S.—Champion Spark Plug Co.. 
V. Automobile Sundries Co., C.(XA. 
N.T., 273 F. 74. 

99. Ohio.—WlHIams v. Portlage, 17 
Ohio ar.Ct,N.S., 242. 

Tex.—Arbaugh v. Robinson, Clv.App., 
286 S.W. 389, 840, guotlng Ctozpns 
Otizia 

IS CJ. p 678 note 8. 

Modification of contract see supra 
878-879. 

981 Mich.—Barton v. Gray, 24 N.W. 
688. 67 'Mich. 622. 

Tex.—Arbaugh, v. Robinson, Clv.App., 
286 S.W. 889, 840, Quoting Coxpns 
Juls. 


ft Fuel Co.. 47 act 576, 274 U. 
a 787, 71 L.Bd. 1317., 

88 . Mont—Story Gold Dredging Co. 

V. Wilson, 76 P.2d 78. 

N.T.—^Henderson Tire & Rubber Co. 
V. P. K. Wilson ft Bon, 196 N.T. 
S. 879, 208 AppDiv. 773, modified 
on other grounds 139 N.E. 588, 285 
N.T. 489. 

Waiver of breadh or nonperformance 
as ground for rescission see supra 
S 447. 

89b U.S.—Gerber v. Borderland Coal 
Sales Co.. aC.A.Ohlo. 6 F.2d 278 
—Purlngton Paving Brick Co. v. 
Metropolitan Paving Co., C.CLA. 
. Mo., 4 P.2d 878. 

Idaho.—Peters v. Bow, 262 P. 149, 
46 Idaho 303. 

Tex,—Sinclair Refining Co. v. Cos- 
tin, Clv.App., 116 aW.2d 894. 

13 C.J. p 672 note 6. 

90. N.T.—^Ferguson Contracting Co. 
V. State, 196 N.T.S. 901, 202 App. 

' Div. 27, order resettled Olcott v. 

State, 196 N.T.S. 942. 

Tex.—Sinclair Refining Co. v. Cos- 
tin, CIvApp., 116 S.W.2d 894. 

91. U.S.—a H. Benjamin Fuel ft 
Supply Co. V. Bell Union Coal ft 
Mining Co., C.CJLPa., 284 F. 227, 
certiorari denied 43 aCt 251, 260 
U.S. 761, 67 L.Bd. 496. 

Aria.—^Plma Farms Co. v. Fowler, 
868 P. 266, 32 Arlz. 818. 

111.^—See Imperial Seating Co. v. 
Bloomington Opera House, 202 HL 
App. 683. 
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§ 494. In General 

a. Contracts generally 

b. Building and construction contracts 

a. Oontiacts Generally 

The question of what constitutes a sufficient per¬ 
formance of a contract Is ordinarily one dependent on its 
proper construction. 

Performance of a contract has been defined to 
be such a fulfillment of its duties as puts an end 


to its obligation by leaving nothing more to be 
done.®'^ Conversely, a breach of the contract must 
arise after the making of the contract from some 
act in disregard of its mandates.^5 Hence, the 
party is guilty of the first breach who first fails 
to do what he is contractually bound to do.®® The 
question of what constitutes a sufficient perform¬ 
ance of a contract or, conversely, of what amounts 
to a breach, will therefore ordinarily depend on the 
construction to be given the particular contract 
involved.1 It is self-evident that whatever the par- 


97 , Minn. — McGuire v. J. Nells 
Lumber Co., 107 N.W. 180, 97 Minn. 
293 . 

13 C.J. p 814 note 83. 

Other deflnltioa 

‘'Performance of an obligation on-, 
der a contract consists of the doing 
of the required -act at the time and 
place and in the manner stipulated 
by the terms of the contract**—^N. 
Estrada, Inc. v. Terry, TexCiv.App., 
298 S.W. 286. 288. 

Completeness as eiemsiit 

(1) A contract Is not performed 
until It is completed.—Hanlon v. 
Great Northern By. Co., 268 F. S47. 
88 Mont 16. 

(2) A contract may be carried 
out to the extent of performance, but 
the extent of performance may not 
attain to a complete performance.— 
Bppes y. Uppes, Ya., 196 S.E. 694. 

Payment of damages Is never per^ 
formance of contract—Coqullle Mill 
& Tug Co. V. Robert Dollar Co., 285 
P. 244, 132 Or. 463. 

9S. TJ.S.—Kansas Union L. Ins. Co. 
V. Bunnan, Kan., 141 F. 886, 73 C. 
C.A. 69. 

Bieaoh by agMemsnt 

There is no such thing in the law 
as a breach of contract by agree¬ 
ment—^R. T. Clark & Co. v. Miller, 
122 So. 476, 154 Miss. 288. 

Defeat of purpose 
Anything so material and impor¬ 
tant as to defeat the purpose of 
the pairties Is breach of contract— 
F. A. D. Andrea, Inc. v. Dodge, C.C. 
A.Pa., 16 F.2d 1008, reversing, D.C., 
Dodge V. F. A, D. Andrea, Inc., 10 
F.2d 887. 

Good oontraoi ImpUad 
To ‘‘breach** a contract Implies a 
violation of a valid and subsisting 
obligation. — Russell v. Stephens. 
Wash., 71 P.2d 80. 

ITnder olvU eode 

(1) A contract Is actively breached 
if party commits an act inconsistent 
with the obligation therein assumed, 
and a contract is passively breached 
if a party omits to do the act he is 
bound to do, OT falls to do the act 


at the time or in the manner agreed 
on.—United Shoe Stores Co. v. Burt, 
La.App., 142 So. 370. 

(2) Under such a provision, “do¬ 
ing** signifies activity, and "not do¬ 
ing” signifies Inactivity or failure to 
do something.—Noel Estate v. Lou- 
I islana Oil Refining Corporation, 175 
So. 744. 188 La. 46, transferred. App., 
170 So. 272. 

What oonatltntM default 
A party to a contract may be put 
in default, where the other party 
tenders full performance and de¬ 
mands full performance, or he may 
concede hla default and admit his 
inability to perform, or he may re¬ 
pudiate the contract and refuse to 
perform.-Legvold v. Olson, 189 N. 
W. 737, 194 Iowa 1000. 

99. N.J.—^Internal Water Heater Co. 
V. Bums Bro&, 17$ A. 380, 114 N. 
J.Law 368. 

N.T.—Weisherg v. Art Work Shop, 

• 285 N.Y.S. 8, 226 App.Dlv. 582, af¬ 
firmed 170 N.E. 147, 262 N.T. 672 
—^Parsons v. Dura Realty Corpora¬ 
tion, 240 N.T.S. 542, 136 Misc. 700. 
W.Ya.—^Blue v. Hazel-Atlas Glass 
Co., 147 S.E. 22, 106 W.Ya. 642. 

13 GJ. p 673 note 12. 

L U.S. — McLeod Lumber Co. v. 
Western Redwood Co., GGA.Cal., 8 
F.2d 930. 

18 CJ. p 678 note IS. 

AdvertUdug oontrsots 

(1) Automobile advertising cove¬ 
nant—^Bosch Magneto Co. v. Rush- 
more, N.T.. 266 F. 466, 166 GCA. 
541, certiorari denied 39 S.Ct 136, 
248 U.S. 584, 63 L.Bd. 432. 

(2) Placement of advertising.-N. 
W. j^er & Son v. U. S. Rubber Co., 
128 A. 103. 282 Pa. 404. 

(3) Supplying advertising matter 
to newspaper.—Item Co. v. Codlfer 
& Bonnabel, 138 So. 914, 18 La.App. 
466. 

(4) Use of advertising materiaL- 
Outcault Advertising Co. v. Brooks, 
161 F. 961, 82 Or. 484, affirming 158 
P. 617, 82 Or, 434. 

(5) Other cases see 18 GJ. p 678 
note IS [b]. 


Bxbliisive lights and privileges 

(1) Exclusive sales agency for 
fruit—Field v. Northwestern Fruit 
Exchange, 40 P.2d 985, 180 Wash. 
580. 

(2) Exclusive sales rights to oil 
burners.—^Arcoil Co. of Maryland v, 
Jacobson Mfg. Co.. 147 A, 739, 7 N. 
J.Misc. 1024. 

(3) Other examples see IS GJ. p 
673 note 13 [c]. 

FTUnlshtng particular servloes or 
materials, etc. 

(1) Accounting. 

U.S. — Day Bros. Lumber Co. v. 

Mitchell, C.C.A.La., 82 F.2d 667. 
N.T. — State Street Trust Co. v. 
Ernst 16 N.E.2d 416, 278 N.T. 104. 
affirming 298 N.T.S. 176, 251 App. 
Dlv. 717, motion denied 298 N.T.S. 
611, 251 App.Div. 886—^Ultramares 
Corporation v. Touche, 174 N.B. 
441, 255 N.T. 170, 74 A.L.R. 1139, 
reversing 243 N.T.S, 179, 229 App. 
Div. 581. 

S.D.—^First Nat Bank v. Walgren, 
216 N.W. 946, 52 S.D. 240. 

(2) Automobile repairs.-Kehoe v. 
Newman, 169 N.T.S. 71. 

(8) Clearing timber. — Myers v. 
Union Electric Light & Power Co., 
66 S.W.2d 566, 384 Mo. 622. 

(4) Drying fruit—^Looney v. Scott 
285 P. 76, .71 CaLApp. 308. 

(6) Enameling radiators. — F. A. 
aegg & Co. T. Pell, 287 S.W. 942, 
216 Ky. 41L 

(6) Examination of title. — Title 
Guarantee & Trust Co. v. Buder- 
shausen, 164 N.T.S. 16. 

(7) Furnishing ball. — NaUonal 
Surety Co. v. Nazzaro, 132 N.E. 49, 
239 Mass. 341. 

(8) Furnishing expert advice.— 
Messlck V. Johnson, 30 P.2d 176, 167 
Okl. 468. 

(9) Furnishing fire sprinkler sys¬ 
tem.—Rockwood Sprinkler Co. v. 
Johnson, 115 So. 491, 165 La. 29L 

(10) Furnishing Infonuation. 

Mo.—Curtiss Candy Co. v. National 
Finance Corporation, 71 S.W.2d 
833, 228 MoJIlPP. 609. 
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ties see fit to accept as a performance will be so | regarded by the Courts.* The fact that one party 


Ohio.—Burwell v. Baltimore'& O. R. 
Co., 164 N.H. 434, 31 Ohio App. 22. 

(11) Fumlfihlng trazisportatloxi and 
admission to a horse race.—^McLeod 
y. Southern By. Co., 198 S.E. 425, 188 
S.C, 14. 

(12) Hanging a swinging sign.— 
■Paldanlus y. Strauss, 198 P. 253, 100 
Or. 497. 

(13) Hauling garbage.—Rudolph y. 
Johnson, 16 P.2d 162, 127 CaLApp. 
461. 

(14) Hauling ore or concentrates. 
—King y. Amalgamated Mining Cor¬ 
poration, 30 P.2d 6, 146 Or. 376. 

(16) House moylng. — Engle v. 
Childers, 3 S.W.2d 222, 223 Ky. 210. 

(16) Installation and maintenance 
of electric sign.—Federal Sign Sys¬ 
tem y. Palmer, 176 N.T.S. 666. ‘ 

(17) Medical and hospital servlcea 
—Coffey y. Northwestern Hospital 
Aas'n, 183 P. 762, 96 Or. 100, rehear^ 
ing denied 139 P. 407. 96 Or. 100. 

(18) Quantity suryey of building 
atona—Georgia Quincy Granite Co. 
y. W. F. Jackson Co., 176 S.E. 679, 
49 GaA.pp. 676. 

(id) Paper hanging.—Simpson v. 
Foster, 1 La.APP. 673. 

(20) Remeylng hulk of yessel.— 
Hartford Accident & Indemnity Co. 
y. Casassa. Maas., 16 NJ}.2d 860. 

(21) Removing pillars and stumps 
from coal mine.—^Blue Diamond Coal 
Co. y. Robertson, 31 S.W.2d 701, 236 
Ky. 425. 

(22) Services by religious congre¬ 
gation.—^In re Klahneve’s Estate, 234 
ir.T.S. 246, 18S Mlsc. 766.. 

(23) Services In reducing taxes.— 
Day v. Gera Mills, 231 N.T.S. 236, 
133 Mlsc. 220. 

(24) Sign painting.—Buchholz y. 
Green Bros. Co.. 172 N.E. 101, 272 
Mass. 49. 

(26) Supplying barrels.-Lee v. L. 
J. Upton & Co., 100 S.E. 268, 178 
N.a 198. 

(26) Supplying lumber. — Clem 
Lumber Co. v. Marty, Tex-CIvApp., 
26 S.W.2d 819, error refused. 

(27) Supplying gravel or sand. 

U.^.—^Monroe Sand & Gravel Co. v. 

Sanders, aaA.La.. 79 F.2d 292, af- 
flimlng, D.C., Sanders v. Monroe 
Sand & Gravel (5o., 11 F.Supp. 941. 
Del—Cramer y. Lewes Sand Co., 140 
A. 803, 16 DeLChl 66. 

Tex.—McKenrie Const Co. y. Cha- 
nowsky, Cly.App., 86 S,W.2d 480, 
error refused. 

'<28) Treating skins.-Weiner y. H, 
ft S<;^s, 179 N.T.S. 629. 

(29) Other slices, noaterlals, etc., 
fee 18, C.J'.'p 672 not^ 13 [d]. 

PayiBMLt 

(1) Of notes.'—Dettlek v. Trust Co, 


of Georgia, 176 S.E. 686, 49 GaAj>p. 
687—13 GJ. p 673 note 18 [f] (6). 

(2) Of debt of another.—Palmer y. 
Chandler, 131 So. 104, 168 Mlsa 604. 

(3) Of advance for working capi¬ 
tal.—Raybestoa-Manhattan v. Asbes¬ 
tos Textile Co., CCAuMasa, 79 F.2d 
634. 

(4) Of debt in installments, where 
amount so payable Is not fixed.— 
Hermanos y. Patemo, 18 Philippine 
363. 

(6) Other cases see 18 GJ. p 673 
note 18 ffj. 

Purohaae and sale 

(1) Purchase of municipal bonds. 
—^Brown-Crununer Inv. Co. v. Koss 
Const Co., GGAJCan., 4 F.2d 682. 

(2) Purchase of ship.—^Tangtsze 
Rapid S. S. Co., Federal Inc., U. S. A 
v. Deutsch-Asiatlsche Bank, C.GA 
China, 69 F.2d 8. 

(8) Sale of business.—Cohn v. 
Amhelter, 196 N.T.S. 100. 

(4) Sale of wina—Garglulo y. Cal¬ 
ifornia Wineries ft Distilleries, 171 
N.T.S. 866, 103 Mlsa 691. 

(6) Other cases see 18 GJ. p 673 
note 18 [g]. 

Kaonfadtuxe 

(1) Leather goods.—William Bea- 
denkopf Co. y. Henwood ft Nowak, 
D.C.Masa., 14 P.2d 126. 

(2) Lumber.—Prelss v. Edge, Tex. 
ClvApp.,^ 67 S.W.2d 888. 

(8) Stained glass windows.—Wag- 
ner-Larscheld Co., 208 N.W. 241, 190 
Wls. 357. 

(4) Other goods see 18 GJ. p 678 
note 18 Ce]. 

Bestxlotlng light to engage ba same 
busbusa 

(1) Bottling—Stone y. Stone; 64 
Pa.Super. 392. 

(2) Building materials supply.— 
Foxworth-Galbraith Lumber Co. v. 
Turner, 46 S.W.2d 653, 121 Tex. 177, 
87 AL.R. 323. 

(3) Cotton gin and grist milL— 
Malakofl Gin Co. v, Riddlesperger, 
Tex., 192 S.W, 680, answer to certi¬ 
fied questions conformed to, Civ. 
App., 194 S,W. 1182. 

(4) Drug stora-Allison y. Selgla 
79 F.2d 170, 66 App.D.G 46. 

(6) Dry cleaning solicitor or driv¬ 
er.—^Parisian Live Dyers ft Cleaners 

V. Springfield, Tex.ClvALpp., 276 S. 

W. 1098. 

(6) , Garaga—May y. Johnson, 128 
So. 540, IS La.App. 621. 

(7) Grocery. — Wpod v. Pender- 
Doiey Grocery Co., 144 SJB3. 636, 
161 Va 706. 

(8) Hardware.—Stoneman y. Wil¬ 
son, V&, 192 S.E. 816. 

(9) Match. — In re International 
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Match Corporation, D.GN.T., 20 F. 
Supp. 420. 

(10) Operating theater.—Princess 
Amusement Co. v. Wella GC.ATenn., 
271 F. 226, certiorari denied 41 S.Ct 
623, 266 U.S. 701, 66 L.Ed. 1178. 

(11) Pig iron.—Reed, Fears ft Mil¬ 
ler v. Miller, D.GPa., 2 F.2d 280, af¬ 
firmed, C.C.A, Miller y. Reed, Fears 
ft Miller, 5 F.2d 1018. 

( 12 ) Poultry.—Bennett v. Carmi¬ 
chael Produce Co, 116 N.E. 793, 64 
IndLApp. 341. 

(18) Publishing newspaper.—^Prlce 
[y. Miller, TexClvApp., 112 S.W.2d 
761, error dismissed. 

(H) Shorthand reporting.—Edge** 
comb y. Edmonston. 163 N.E. 99, 267 
Mass. 12. 

(16) Toira, sporting goods, eta— 
People’s Trjist Co. v. Schultz Nov¬ 
elty ft Sporting Goods Co., 216 N.T.S, 
564, 216 App.Dly. 476, modified on 
other grounds 154 N.E. 649, 244 N. 
T. 14. 

Xlsoellanaoui applioatlons of role to 
putloiilar oonfexaots 

(I) Agreement to convey.—Eppes 
v. Eppes, Va, 196 S.B. 694. 

(2) Construction of Irrigation well 
—Stamm-Scheele Mfg. Co. v. Toung, 
104 So. 877, 168 La 587. 

(8) Correspondence Instruction.— 
La Salle Extension University y. 
Thibodeaux, LaApp., 156 So. 68. 

(4) Foreign employment—Schnei¬ 
der y. Vletor; 203 N.T.S. 897, 208 App. 
Diy. 624. 

(6) Making loan.—^Murphy v. Han¬ 
na 164 N.W. 82, 37 N.D. 166, L.B.A 
1918B 136. 

(6) Raising blds.^ — Jennings v. 
Jennings, 108 SJ3L 340, 182 N.G 26. 

(7) Logging.—A G White Lumber 
Co. y. McDonell, 268 P. 655, 44 Idaho 
620. 

(8) Loan contract 

Cat—Saxon y. Buckeye Mfg. Co., 167 
P. 174, 84 CalApp. 200. 

D.G—Thomas R. Riley Lumber Co. 
y. McHarg, 47 App.D.G 889. 

(9) Printing. — Wynkoop Hallen- 
beck Oawford Co. v. Western Un¬ 
ion Telegraph Co.. 196 NJ). 760, 268 
N.T. 108, reversing 271 N.T.S. 1116, 
242 App.Dly. 680. 

(10) Surety contract—W. F. Jahn 
ft Co. y. Mortgage Trust ft Savings 
Bank, 166 P. 1137, 97 Wash. 604. 

(11) Securing loan.—Kldd-Scruggs 
Co. v. Tyler Hotel Co., Tex.Cly.APp., 
270 S.W. 566. 

(12) Building fenoe.^Bradley v. 
Nevada-CallfomlsrOregon Ry., 178 P. 
906, 42 Ney. 41L 

(18) Other csM see 13 C.J. p 6tS 
note 18 [i]i 

2^ Tex.-i-Tynep iri aty of Fort Ar- 
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to a contract lessens the burdens of the other does 
.not constitute a breach.^ Either party to a con¬ 
tract may perform his part and chaise the other 
vdth liability under the contract without the con¬ 
sent or acquiescence of the other.* 

Mode of performance. Where the parties agree 
on a particular method for performing the con¬ 
tract between them, such method of performance 
will be binding in the absence of reasonable grounds 
for departing therefrom.^ Thus, where an article 
is to be made in accordance with plans or draw¬ 
ings, the person making the article must make it 
so that it will reasonably comply in all respects to 
the plans or drawings and what is a reasonable 
compliance depends on the facts and circumstances 
of each case.® 

Good faith. Where the manner of performance 
is left more or less to the discretion of one of the 
parties to the contract, he is bound to the exercise 
of good faithJ 

Care or negligence m attempting to perform is 
immaterial, the only question being whether there 
has been performance.® 

Fraud need not exist as an essential element of 
the breach of a contract® 
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Warranties must be complied with strictly and 
be as true as stated at all hazards.^® 

ImpUed terms. A contract may be broken in 
terms which arise from -reasonable implication as 
well as in express terms.^^ 

Personal performance. A contract for the per¬ 
formance of ordinary labor or the rendition of or¬ 
dinary services need not be performed by the prom¬ 
isor personally,12 but where the contract requires 
personal performance such performance is essen- 
tial.i® 

Performance of services. Contracts for the per¬ 
formance of services require the exercise of good 
faith and integrity,!* and sudi special skill as the 
promisor has contracted to render.!® xhe promisor 
must be reasonably competent!® and reasonably dil¬ 
igent,!^ tut he is not liable for mere mistakes or 
errors causing incidental losses.!® 

Interference by third person. An unauthorized 
interference by a third person with a right con¬ 
ferred by contract does not in the absence of an 
express stipulation render the promisor liable for 
a breach.!® 
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' thur, 280 S.W. 583, 526. 116 Tex 
SIO, quoting Ctotpns Inzis. 

18 C.Jr. P 674 note 14. 

8. Minn.—McGuire v. J. Neile Lum¬ 
ber Co.. 107 N.W. 13P. 87 Minn. 298. 
13 C.J. P 674 note 16. 

4 . U.S.—Centre! Coal & Coke Co. v. 
Good, lnd.T., 120 F. 793, 67 C.GA. 
161. 

6. Ga.—North OeorgU Lumber Co. 
V. Lawson, 166 S.B. 866, 40 QeuApp. 
680. 

Tex—St Louis Southwestern By. 

Co. of Texas v. Davy Burnt Clay 
• Ballast Co., ClV.App., 288 S.W. 866 
—SehaS v. Ike Bxstein ft Bro., 
■av.App., 270 S.W. 589. 

e. Del.—Delaware angineerlng Co. 
V. Pusey ft Jones Cq.> Super., 112 
Jl 871, 1 W.W.Harr. 168. 

•Keinillo& of design 
When an artist Is commissioned 
to produce a work of art In accord¬ 
ance with an approved design, the 
details of which are left to the ar¬ 
tist who executes the commission in 
a substantial and satisfactory man¬ 
ner, the mere fact that when com¬ 
pleted It lacks some element of util¬ 
ity desired by the buyer and not 
specifically oontracted for is not a 
breach of the contract—Wagner- 
Larsoheld Co. v. FairvJew Mausole¬ 
um Co.. 208 N.W. 241, 190 Wls. 867, 
Building and ooBStructlon contracts 
see infra. I 494 b O). 


7. gfl-n. —^Patmor v. Rombauer, 26 P. 
691, 46 Kan. 409. 

a Iowa.—Goben v. Des Moines As¬ 
phalt Paving Co., 262 N.W. 268, 
267, 218 Iowa 829, citing Corpus 
Juli. 

18 GJ. p 674 note 18.. 

9. Va.—Alleghany Iron Co. v. Tea- 
ford, 81 S.B. 626. 96 Ta. 372. 

la Or,—White v. Pallay, 247 P. 816, 
119 Or. 97. 

11. Ga.—Chappel v. Alabama West¬ 
ern R. Co., 70 S.B. 208, 8 Ga-App. 
787. ■ 

18. Iowa.—Klnser v. McMurray, 181 
N.W. 691, 180 Iowa 1829. 

18 C.J. p 674 note 21. 

la Mass.—Hathaway v. Cronin, 17 
N.B.2d 318. 

Tex— Btaterprlse Co. v. Neely, Civ. 
App., 217 S.W. 1088. 

18 C.J. P 674 note 22. 

14. N.T.' — xntramores Corporation 
v. Touche, 174 N.B. 441, 255 N.T. 
170, 74 A.L.R. 1129, reversing 248 
N.T.S. 179, 229 App.Dlv. 681—Tit)* 
Guarantee ft Trust Co. v. Pa!«.’182 
N.T.S. 824, 192 App.Dlv 20i. af¬ 
firming 156 N.T.S. 883, and af¬ 
firmed 184 N.HI €26.- 232 N.Y. 441, 
reargument denied 185 N.E. 904, 
283 N.T. 680. 

13 C.J. p 675 note 23. 

15. Cal.—Rosener v. Hanlqn Dry 
Dock ft Shipbuilding Co., 286 P. 
188, 71 Cal.App. 787. 
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Go.—Porter v. Davey Tree Expert 
Co.. 129 S.E. 667, 84 Oa.App. 865. 
Mass.—Abrams v. Factory Mut Lia¬ 
bility Ins. Co., 10 N,B.2a 82. 

Mo.—John O’Brien Boiler Works Co. 

V. Sievert, App., 266 S.W. 565. 

N.Y. — Ultramares Corporation v. 

Touche, 174 N.B. 441. 266 N.T. 170,. 
74 iuL-R. 1139, reversing 243 N. 
T.S. 179, 229 App.DIv. 681. 

Or.—^Loveland v. Lally, 196 P. 819, 
99 Or. 483. 

Tenn.—Taylor V. Bearden, 6 'Tenn. 
C1V.A. 83. 

Tex.—^Prelss v. Edge, Clv.App., 67 S* 

W, 2d 888. . 

13 C.J. p 676 note 24. 
la Ga.—Porter v. Davey Tree Ex¬ 
pert Co., 129 S.K 667, 84 Ga.App. 
366. 

Fa.—Kunkelman v. Dechant, 91 Pa. 
Super. 689. 

18 GJ. p 676 note 26. 

17. Tex—^PrelSB v. Edge, CIv.App., 
57 S.W.2d 888—City of Clifton v. 
Woodllef Engineering Co., Cly. 
App., 273 SW. 619. 

Wash.—Burke ft Farrar v. Campbell, 
(224 P. 9, 138 Wash. 646. 

18 GJ. P 675 note 26. 
la Wls.—Noble V. iiibby, 129 N.W. 
791. 144 Wla 682. 

19. Mo.—Hulest V. Ma^ 67 Mo. 
App. 418. 

N.G—Southern Inv. Co. v. Postal 
Tel.-Cable Co.^ 72 S.B. 361, 166 N. 
C. 269, Ann.Ca8.1918A 224. , 
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b. Bnlldin; and Cosstraction Contracts 

(1) In general 

(2) Skill and care required 

(3) Guaranty or warranty of perform¬ 

ance 

(1) in General 

A building or construction contractor or subcontrac¬ 
tor must perform his contract according to its terms and 
In compliance with the plans and specifications, if any. 

In accordance with the general principles gov¬ 
erning* the sufficiency of the performance of con¬ 
tracts, or the breach thereof, as discussed in sub¬ 
division a of this section, unless compliance with 
the contract has been waived, as has been consid¬ 
ered supra § 491, or unless the terms have been 
changed or modified by the owner, architect, en¬ 
gineer, or superintendent, under provisions for that 


purpose contained in the contract,®** a builder must 
perform his contract according to its terms,®! and 
a subcontractor must also comply with the terms 
of his contract.®® The determination of the suffi¬ 
ciency of such performance or of the existence of 
a breach thereof will ordinarily depend on the 
proper construction of the contract under consid- 
eration.23 Where there is not such a compliance, 
as a general rule, acceptance by the owner cannot 
be compelled, and the builder is not entitled to 
recover on the contract,®^ at least not unless there 
is a substantial compliance,®® or in other words, 
he cannot recover, where, without the consent of' 
the owner, and to his detriment, he has substan¬ 
tially varied from the terms of the contract,®® un¬ 
less there, is a legal excuse therefor.®^ On the 
other hand, neither the contractor nor the subcon¬ 
tractor is required to perform acts not expressly, 
or impliedly imposed on him by his contract.®® 


Pa.—^Uoore v. Weber, 71 Pa. 429, 10 
Am.R. 708. 

aOi Ky.—McMurtry v. Tenny, 6 Ky. 
Op. 453. 

Pa. •— Ambers v. Fitzpatrick, 20 
Montg.Co. 66. 

9 C.J. D 736 note 93. 

ai. IT.S. — Crescent Plumbing & 
Heating Co. V. U. S., 80 CtCL 742. 
Cal._Weaver v. Pickett, 265 P. 267, 
82 CalALpp. 116--Slnnott y. Schu¬ 
macher, 187 P. 105, 46 CalAipp. 46. 
Ga.—Smith v. Aultman, 118 S.B. 459, 
30 Ga.App. 507. 

La.—rDelaune v. Gambkio, App., 161 
So. 331. 

N.T.—Qoroa v. PIrk. 222 N.T.S. 886, 
220 App.Div. 672. 

Ohio.—BlUott V. Garringer, 161 N.E. 

287,' 27 Ohio App. 362. 

S.C.—^Dobey v. Watson, 81 8.EL 668, 
97 S.C. 849. 

Tex.—American Surety Co. of New 
York V. Gonsales Water Power Co., 
Clv.App., 211 S.W. 261, error re¬ 
fused. 

9 C.J. P 786 note 94. 

ObUgattoBS to saboontraotor 

(1) Provision in written contract, 
as orally modified, of contractor with 
subcontractor to keep building heat¬ 
ed If work were done during cold 
weather regulred degree of heat 
adapted to doing of contemplated 
woriE, BO as to provide "reasonable 
woiklng conditions" to which sub¬ 
contractor, was entitled by another 
provision of the contract-Bloom, 
South & Gurney v. Ultohell, 194 NJL 
114, . 289 Hass. 876. 

(2) A contractor, who withheld 
from his subcontractor payments re¬ 
quired to be made for the subcon¬ 
tractor’s refusal to correct defects 
IqL the work for which the jaubcon- 
tractor' was not responsible, cannot 
recover from the subcontractor, after 


the latter's refusal to continue the 
work, the cost of completing It In 
excess of the specified contract price. 
—Henslee v. Mobley, 280 S.W. 17,148 
Ark. 181. 

2iL La. — Standard Sheet Metal 
Works V. A. G. Rose, Inc., App., 
162 So. 808. 

N.T.—^Lewls V. New York Municipal 
Ry. CJorporatlon, 178 N.Y.S. 116, j 
189 APP.D1V. 904, 109 MiSC. 686. 

9 C.J. p 786 note 96. 
sa U.S.—Western Surety Co. v. 
City of DevUs Lake, aCJLN.D., 68 
P.2d 161. 

N.Y.—Herkenham v. Hoenzsch, 207 
N.Y.S. 689, 211 APP.D1V. 224. 
Farttonlar oontracts 

(1) Alterations. — French Market 
Homestead Ass’n v. Usner, 129 So. 
202, 170 La. 788. 

(2) Construction of dam.—Ameri¬ 
can Surety Co. of New York v. Gon¬ 
zales Water Power Co, TexClv.App., 
211 S.W. 261, error refused. 

(3) Heating and hot water system 
Installation. 

U.S.—Crescent Plumbing ft Heating 
Co. v. ,U. S, 80 CtCl. 742. 

Md.—Vane v. Stanley Heating Co, 
152 A. 611, 160 Md. 24. * 

(4) Installing sprinkler system.— 
Hamraaker v. Schlelgh, 147 A. 790, 
167 Md, 662, 65 A.L.R. 1285. 

(6) Laying intake pipe.—City of 
Port Washington v. Thacher, aCLA. 
Wis., 245 F. 94, 157 aCJL 890. 

(6) Loggmg road construction.— 
Carolina Spruce Co. v. Black Moun¬ 
tain R. Co, 201 S.W. 154, 139 Tezm. 
137, error dismissed 89 S.Ct 184, 248 
U.S. 697, 68 L.Bd. 489. 

(7) Reconstructing building. — 
Hammake r v. Schlelgh, supra. 

(8) Oil' welL—Bain v. White, C.a 
A.Tex., 256 F. 428, 167 COA. 666. 
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(9) Water well.—Beekner v. Bar¬ 
rett, TexCIvjtpp, 81 S.W.2d 719, er¬ 
ror dismissed. 

(10) Sewer.—Jose Naples, Inc. v. 
Great Notch Development' Ck>, 140 
A. S3, 8 N.J.M18C. 135. 

9 aj. p 786 note 94 [a]. 

24. U.S.—Bain V. White, C.CJLTex, 
256 P. 428, 167 C.C.A. 566. 

Ill.—Art Craft Re-Roofing Co. t. 

Williams, 264 HLApp. 477. 

9 C.J. p 787 note 97, 

Ilh—Art Craft Re-Roofing Co. 
V. Williams, 264 HLApp. 477. 

9 aj. p 787 note 98. 

2& Ill.—Simpson Constr. Co. v.' 

Stenberg. 124 HLApp. 822. 

N.Y.—Conrady v. Gambrinps Brew^ 
ery C!o, 107 N.Y.S. 94. 

27. Masa—Stanley Newman Co. v. 
City of Boston, 197 NJD. 65, 291 
Masa 866. 

9 C.J. p 787 note L 

88. La.—French Market Homestead 
Ass’n V. Usner, 129 So. 202, 170 
La 783—^Higgins Mfg. Co. v. Sam 
Stone ft Sona 6 LaApp. 88. 
Md.—Hammaker v. Schlelgh, 147 A- 
790, 167 Md. 662. 66 A.L.R. 1286. 
Mass.—JIancock v. Winn, 160 N.IB. 
888, 268 Masa 220. 

N.J.— H a mma l v. Van Sickle, 128 A. 
247, 101 NJ'.Law 402, 2 N.J.Misc. 
461. 

NwY.—Cohen v. Bggers, 220 N.Y.S. 

109, 219 APP.D1V. 429. 

Tenn.—Carolina Spruce Co. v. Black 
Mountain R. Co, 201 S.W. 164, 189 
Tenn. 187, error dismissed 89 S.Ct 
184, 248 n.S. 697, 68 L.Bd. 489. 
Tex.—Hartwell v. Frlduer, dvApp, 
217 S.W. 281, dismissed for want 
of jurlsdictloa 

9 CJ. p 787 note 96, p 760 note 88. 
as bzeaoh 

Letter Infonhlng suboontractoxs 
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FoUotving plans and specifications or directions. 
A builder must perform his contract according to 
the terms of the plans and specifications, where 
there are any,29 and where the plans and specifica¬ 
tions are not contained in the same instrument as 
the agreement, but are attached thereto or referred 
to therein, they must be followed just as zealously 
as if incorporated in the body of the contract^® 
Ordinarily, where a contract specifically states 
the method of • construction, type, quality, and 
strength of the materials, and goes into detail as 
to what is to be done and the manner of doing 
it, the owner is bound by whatever result is ob¬ 
tained provided the specifications are followed.9i 
If, however, the contract states the results to be 
obtained, the details and methods of construction 
being left to the builder’s discretion, the builder is 
bound to produce the desired results.®^ Where 
the 'work is to be done under the direction of an 
architect and according to certain plans and speci¬ 
fications, if there is any obscurity in the drawings 
and specifications, the builder should apply to the 
architect for directions; and if he relies on his own 
judgment and a mistake occurs, he must bear the 
consequcnces.9* However, he is not bound to fol¬ 
low the directions of an architect, engineer, or 
superintendent that conflict with the plans and spec¬ 
ifications,*^ nor to do work not shown on plans 
and specifications furnished to him, and on which 
his bid was made,*5 unless the contract provides 
that extra work or necessary changes may be di¬ 
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rected by the owner or his representative;*® and 
in such a case, the builder Ss not excused from 
failing to make changes, because the architect or 
engineer acted unreasonably in ordering them.®'^ 
Where the builder’s bid is specific as to the ma¬ 
terials which he intends to furnish, he cannot be 
held to the furnishing of other materials by reason 
of the fact that the specifications call for them,9*^ 
for in such cases the parties will be deemed to have 
contracted on the basis of the builder’s offer.*® 
On the contrary, where the builder knowingly exe¬ 
cutes a contract, he must execute it in accordance 
with the specifications annexed, although they are 
variant from those on which Jie based his bid.*® 
Where an amount of material stated in the specifi- 
• cations is stated merely as an estimate, and the 
builder agprees to furnish such amount as is re¬ 
quired, he must furnish such amount, although in 
excess of the estimate.*^ Where the contract re¬ 
quires the builder completely to build and equip a 
building in accordance with plans and specifications 
to be prepared, the fact that certain necessary 
equipment is not shown by the plans and specifica¬ 
tions will not relieve the builder from the obligation 
to furnish the same, where it is conceded that com¬ 
plete plans and specifications were never made.** 

Where the contract, plans, or specifications spec¬ 
ify the materials to be used, the builder is liable 
in damages, and not entitled to recover compensa¬ 
tion, if he uses materials different from those sped- 


that, unless they would do certain 
work not mentioned in contract, con¬ 
tractors would do work themselves, 
constituted breach of contract-— 
Afostinl V. Conaolvo, 15S SJL 676, 
154 Va. 208. 

Ooaeotlng' defbottve wodc 
An offer to make srood defective 
work under a bulldlnir contract made 
after the beglnninf of suit Is not 
legally equivalent to a performance 
of the contract—Hennessey v. Pres¬ 
ton, 106 HJl 670, 819 Haas. 61. 

29. U.S. — Crescent Plumbing & 
Heating Co. v, U. S.. 80 CtCl. 742, 
La. — French Market Homestead 
Ass'n V. Usner, 129 So. 202, 170 La. 
788—Standard Sheet Metal Works 
V. A. G. Bose, Ino. App., 162 So. 
809. 

9 CJ. p 786 note 94. 

Wttonlty tnunatexlal 
That It would be difficult to con¬ 
struct a building according to'the 
specifications In the contract is* no 
ground for pursuing another method. 
—Volquardsen v. Davenport Hospi¬ 
tal, 141 N.W. 482, 161 Iowa 706. 

312. Pa.—Jrate-Jones * Co. v. Union 


Flectrlc Steel Co., 126 A. 813, 816, 
281 Pa. 448, citing Corpus Juris. 
9 CJ. p 737 note 8. 

31. La,—Delaune v. Gambino, App., 
161 So. 331. 

Pa.—Tate-Jonea & Co. v. Union Elec¬ 
tric Steel Co., 126 A. 818, 281 Fa. 
448. 

Depth of dam, 

Where a contract for the construc¬ 
tion of an Inrlgation dam provided 
that it should extend down to im¬ 
pervious material, but the plans, 
which were a part of the contract, 
expressly indicated the limit of the 
depth, the construction company was 
not responsible for the failure of the 
dam because the depth was subse¬ 
quently discovered to be insufficient 
—Continental & Commercial Trust & 
Savings Bank v. Corey Broa Const 
Co., Idaho. 208 F. 976, 126 C.C.JL 64. 

32. La.—Delaune v. Gambino, App., 
161 So. 8SL 

33. IlL-Clark v. Pope, 70 DL 128. 
Tex.—Boettler v. Tendlck, 11 S.W. 

497. 78 Tex. 488, 6 L.RJL 270. 

9 C.J. P 787 note 4. 

34. Wash. — Northwestern Marble, 
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etc., Co. V. Megrath, 130 P. 484, 72 
Wash. 441. 

9 C.J. p 788 note 5. 

35. La—French Market Homestead 
Ass'n V. Usner, 129 So. 202, 170 La. 
783. 

9 C.J. p 788 note 6. 

83. Pa.—Gibbs v. Glrardvllle School 
Dist, 46 A. 91, 196 Pa. 396. 

9 C.J. p 788 note 7. 

37. Mass.—^National Contracting Co. 

V. Com., 66 N,E. 689, 183 Masa 89. 
33 Ark.—Sneed, etc., Iron-Works v. 

Douglas, 6 S.W. 585, 49 Ark. 856. 
N.Y.—Schwoerer v. Zlmmermann, 68 
N.Y.S. 1020, 30 Mlsa 800. 

39. Ark.—Sneed, etc., Iron-Wofks v. 

Douglas, 6 S.W. 586, 49 Ark. 855. 
43 N.Y. — L’Hommedieu v. Wln- 
throp, 69 N.Y.S. 381, 59 App.Div. 
192. 

9 C.J. p 788 note 11. 

4L N.Y.—Howard Iron Works v. 
Pittsburgh Steel Constr. Co.. 128 
N.Y.S. 89, 148 APP.D1V. 734. 

9 C.J. P 738 note 12. 

42. Utah.—Orpheus Vaudeville Ca 
V. Clayton Inv. Co., 140 P. 658, 44 
Utah 468. 
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fied,*8 although the materials used are in all re¬ 
spects equally as good as those specified,unless 
hy the terms of the contract the builder has an 
option to use materials equal to those specified,^® 
or unless the substitution is made under the direc¬ 
tion of the supervising architect,or with the 
owner’s consent^^ Where the particular kind of 
materials to be used is not specified, it is the duty 
of the builder to make a selection of proper ma¬ 
terials*® 

Duty to keep accounts. A building contractor 
working on a “cost-plus” basis has the duty of keep¬ 
ing accounts of all material used and labor per¬ 
formed with the names of the materialmen and 
laborers so that the owner will have the oppor¬ 
tunity of checking such records.*® 

Power to sublet A provision in the original con¬ 
tract that the contractor shall not sublet the work 
without the written consent of the owner is for 
the benefit of the latter and may be waived by it, 
either expressly or impliedly.60 

(2) Skill and Care Required 

The builder must exercise ordinary skill and care and 
he Is liable for Injuries to third persons occasioned by 
his negligence. 

It is the duty of the builder to perform his work 


in a proper and workmanlike manner that is, 
the work should be done as a skilled workman 
would do it,®2 the law exacting from a builder 
ordinary care and skill only.®® Where the builder 
fails to perform in a workmanlike manner, he is 
liable for defects resulting from that failure, not¬ 
withstanding the work is done according to the 
best of his skill, knowledge, and ability in accord¬ 
ance with his contract;®^ and performance in such 
a manner is not excused by the fact that the build¬ 
er is incapable,®® or that the compensation is in¬ 
adequate.®® 

Injury to building. It has been held that where 
a building is substantially completed the builder is 
not liable for an injury to it done by a third per¬ 
son.®^ 

Damages to adjoining property. Where the con¬ 
tract so provides, the builder, as between himself 
and the owner, is liable for damages to adjoining 
premises or sidewalks, occasioned by the builder or 
his workmen.®® 

Insofar Os third persons are concerned, it is a 
builder’s duty so to do his work as not to be a 
source of danger to others lawfully working on the 
building,®® and to persons passing along a thor¬ 
oughfare abutting on the place where the building 
is in operation.®® There is, however, no implied 


43. RJ. — Central Union Stock 
Yards Co. v. Uvalde Aaphalt Fav. 
Co., 87 A. 235. SO N.J.Sq. 245. 

9 C.J. p 788 note 14. 

44, Pa—Morgan v. Gamble, 79 A. 

419.. 230 Fa 155. 

9 CJ. p 739 note 15. 

4B. Wash.—Camp v. Xeufelder, 95 
P. 640, 49 Wash. 425, 22 L.ILA..N. 

5., 376. 

9 C.J. P 789 note 16. 

4a M.Y.—Kenny v. Monahan, 66 N. 
Y.S. 249. 

at, Iowa — Schlllinger v. Bosch- 
Ryan Grain Co., 122 N.W, 961, '145 
Iowa 750. 

4a. Ga—Cannon v. Hunt, 42 S.E. 
734, 116 Ga 452. 

Ky.—^Hartford Mill Co. v. Hartford 
Tobacco Warehouse Co., 121 SJW. 
477. 

9 C.J. p 789 note 19. 

49. Va—Hitt SmaUwood, 138 S. 

B. 608, 147 Va 778. 

60. Ala — Danforth v. Tennessee, 
etc., R. Co., 11 So, 60, 98 Ala 614. 
ipffeol of acgulesoemoe 
■ Where a construction contract pro- 
Vjldes that no subcontract shall be 
'ihade without the written consent 
of the engineer under penalty of 
forfeiture of the work sublet the 
subletting of a portion of the work 
by the contractor previous to the ex¬ 
ecution of the contract and which 


has been acquiesced In by all the 
parties will not work a forfeltura— 
Lauman v. Young, 81 Pa 806. 

9 C.J. p 910 note 4. 

61. U.S.—Maloney Tank Mfg. Co. v. 
Mid-Continent Petroleum Co., C.C. 
A.OkL, 49 F.2d 145. 149, quoting 
Corpus Juris. 

Mo.—^Planne^ v. St Louis Archi¬ 
tectural Iron Co., 185 S.W. 760, 
194 Mo.App. 555. 

N.a—Moss y. Best Knitting Mills, 
180 S.E. 685. 637, 190 H.C. 644, cit¬ 
ing Corpus Jtuia 

Tex.—^Metropolitan Casualty Co. df 
New York v. Medina Rural High 
School Diet No.- 6, Clv.App., 53 
S.W.2d 1026, error dismissed. 

Va—Hitt V. Smallwood, 188 S.E. 603, 
147 Va 778. 

9 CJ. p 749 note 86. 

Bztra work 

The builder must exercise the 
same skill in performing extra work 
as is used In contract work.—^Hitt 
V. Smallwood, supra 

52. N.C. — Moss T. Best Knitting 
Milla 180 S.B. 535, 687, 190 N.C. 
641 

9 C.J. p 760 note 86. 

63. N.C.—Moss V. Best Knitting 
Mills, supra 

Ohio. — Mahoning Val. R. Co. v. 

[ Grady, 19 Ohio Clr.Ct,N.S.. 266, 

I affirmed H>6 N.B. 1068, 89 Ohio 
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; St 447, 69 Cinc.L.B. 22, 11 Ohio L. 
R. 361. 

9 C.J. p 760 note 87. 

64. U.S.—^Maloney Tank Mfg. Co. v. 
Mid-Continent Petroleum Co., C.C. 
A.Okl.. 49 F.2d 146, 149, citing Ootu 
pus Jhxls, 

9 C.J. p 750 note 89. 

56. Ill.—Clark V. Pope, 70 HL 128. 
Neb.—Sherman v. Bates, 16 N.W. 881, 
16 Neb. 18. 

6& Iowa—49mlth v. Bristol, 88 Iowa 
24. 

N.T.—WilUams V. Keech, 4 Hill 168. 

87. N.D.—Fargo Glass & Faint Ca 
V. Smith, 265 N.W. 100, 65 N.D. 
889. 

68. Maas.—Regan v. Keyes, 90 N.K 
847, 204 Mass. 294. 

N.Y.—Glen Falls Gas Light Co. v. 
Van Vranken, 42 N.y.S. 389. 11 
App.Dlv. 420. 

9 C.J. p 761 note 5. 

59k N.y.—Bill V. New York Expand¬ 
ed Metal Co., 69 N.Y.S. 989, 60 
App.Dlv. 470. 

9 C.J. p 750 note 94. 

0^ Ky.—Baumelster v. Markham, 
39 S.W. 844, 41 S.W. 816, 101 Ky. 
122, 19 Ky.L. 808, 72 AiaS.R. 897. 
9 C.J. p 750 note 96. 

Covering required 
Where work Is being done from a 
staging suspended above a thorough- 
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legal obligation to adopt a special precaution to 
prevent injury from material dropping from a build¬ 
ing, where the work is being done on an interior 
wall, unless there is reason to apprehend that per¬ 
sons may be employed under the staging.®^ 

A builder, carrying on an independent employ¬ 
ment and acting in pursuance of a contract with 
his employer, by which he has agreed to work at 
specified times in- a particular manner and for a 
stipulated price, is alone liable for injuries to third 
persons that occur while the work is progressing 
and which are caused by his negligence.®^ He is 
not liable, however, for injuries to trespassers on 
the building,®® nor for injuries occurring to the 
employees of other contractors where they with¬ 
out request or invitation go on a scaffold erected 
by him and such scaffold gives way thereby in¬ 
juring such employees.®^ The builder and owner 
are jointly liable, where their negligence directly 
concurs to produce the injury, although one may 
have undertaken one part and the other another 
part of the work, and the negligence occurs in 
the performance of each of the several parts of the 
work which directly contributes to produce the in¬ 
jury,®® and where the building is unlawful.®® 

After completion and acceptance of a building, 
the liability of the builder for accidents caused by 
defective construction ceases and the liability at¬ 
taches to the owner, whether the damage is at¬ 
tributable to his own negligence or to that of the 
builder.®^ 

(3) Guaranty or Warranty of Performance 

(a) In general 

(b) Contracts to sink wells 

fare, the builder ahould have a suf¬ 
ficient coverlnff or other proper pro¬ 
vision to render its use reasonably 
safe to people that may be expected 
to pass below.—Angus v. Lee, 40 111. 

App. 304. 

SL Ill.—Angus V. Lee, supra, 

eo. Wis. — Smith V. Milwaukee 
Builders' and Traders' Bxch., 64 
N.W. 1041, 91 WIs. 360, 61 Am-S. 

R. 913, 30 L.R.A 804, 

9 aj. p 761 note 98. 

•3. N.y.—McNeven v. Amott, 88 N. 

YB. 769. 4 App.Blv. 133—Mauer v. 

Ferguson. 17 N.Y.S. 849. 

«*. Fa.—Maguire v. Magee. 18 A. 

BSl, 10 Pa.CaB. 171, 

as. Conn.—Lawrence v. Shipman, 89 
Conn. 586. 

QL—Consolidated loe Mach. Co. v. 


(a) In General 

The risk of accomplishment Is on the builder where 
his contract contains an express or Implied guaranty or 
warranty that the work will be suffleient for a particular 
purpose. 

Where the contractor agrees to build a structure 
to be used for a particular purpose, there is 'an 
implied agreement on his part that the structure 
when completed will be serviceable for the purpose 
intended;®® and where false representations are 
made concerning the subject matter of the contract 
or as to any material matter concerning the same, 
such representations ordinarily amount to a war¬ 
ranty,®® but not where they constitute no material 
part of the contract.'^® TOere the contract con¬ 
tains a guaranty or warranty, express or implied, 
that the builder's work will be suflScient for a 
particular purpose or to accomplish a certain re¬ 
sult, imless waived by the owner,the risk of 
accomplishing such purpose or result is on the 
builder,7® and there is no substantial.performance 
unless the work is sufficient for such purpose ot 
accomplishes such result.'^® Where, however, he 
agrees to build according to certain specifications 
and guarantees the sufficiency of the work, he is 
not required to do more than the specifications 
call for,7* and there is no implied agreement on the 
part of the contractor that the work when com¬ 
pleted, according to plans and specifications, will 
be safe and fit for the purposes intended;^® nor 
is the contractor responsible for his failure to per¬ 
form the work according to guaranty, if such fail¬ 
ure is caused by his doing the work, under pro¬ 
test, in the manner directed by the owner.*^® Where 
the contract provides for a test in such manner as 
shall be agreed on by the parties, in order to 
determine the question of compliance with the 
warranty,.the terms of the test must be agreed on 

Co. V. Southern Pac. Co.. Mass., 319 
P. 887, 18B C.C.A. 129. 

IlL—Baylies v. Bent, 185 lll.App. 487. 
79. Ohio. — Dawaon y. Myers, 36 
Ohio CiP.Ct,N.S., 611. 

Fa.—Tate-Jones & Co. v. tTnlon Elec¬ 
tric Steel Co.. 126 A. 818, 281 Pa. 

. 448. 

■9 C.J. p 746 note 62. 

73. Ohio.—^Dawaon v, Myers, 26 
, Ohio Clr.Ct,N.S., 611. 

9 C.J. p 746 note 63. 

74. U.S.—Buah v. Jones, Fa., 144 F. 

942, 75 C.CA. 682. 6 LJt.A.,N.S., 
774. . 

9 C.J. p 746 note 64. 

75. CaL—Mannlx v. Tryon, 91 P, 
988, 162 CaL fl. 

9 C.J. p 747 note 66. 

70b N.Y. — Freldenrich v. Conflict, 
109 N.Y.S. 626, 124 App.Dlv. 807. 

9 C.J. p 747 note 66. 


Keifer, 25 N.B. 799, 184 HL 481, 
23 Am.S.R. 688, 10 L.RA. 696. 

9 C.J. p 761 note 2. 

08. Conn.—Lawrence v. Shipman, 89 
Conn. 686. 

N.Y.—Pitcher v. Lennon, 42 N.Y.S. 

166, 12 App.Dlv. 866. 

9 C.J. p 75:^ note 8. 

07. Pa.—Curtin v. Somerset, 21 A. 

244 , 1'40 Pa. 70, 28 Am.S.R. 220. 

9 aJ. p 761 note 4. 

08. U.S.—^Florida R. Co. v. Smith, 
Fla., 21 Wall. 256, 22 HBd. 618. 

09. U.S.—Callahan Constr. Co. v. B. 

5.. 47 CtCL 177. 

70. U.S.—Callahan Constr. Co. V. XT. 

5., 47 CtCL 177. 

Me-—Brie City Iron Works v. Cuah- 
noc Paper Co., 98 A. 356, 118 Me. 
222 . 

9 C.J. p 746 note 60. 

71. tJ.S.—Fore River Shipbuilding 
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before it is made, and the fairness of the terms 
cannot, after its making, be disputed.'^^ 

Breach of warranty as defense. A breach of the 
warranty of the work, given by the builder, is a 
defense to a suit by him for compensation, notwith¬ 
standing the architect has certified that the work 
was done to his satisfaction;'^^ but such a breach 
is not a defense to an action on a subsequent 
agreement to repair the work.'^S 

(b) Contracts to Sink Wells 

The existence and nature of the guarantees or war¬ 
ranties In well sinking contracts will depend on the pro¬ 
visions of the particular contract. 

A contract to dig a well until water is secured 
implies a warranty to dig a reasonable distance in 
an effort to do so;80 and where the agreement 
is to dig to a certain depth, it, is not performed 
until the well is dug to that depth.^^ However, 
under a contract to sink a “well,” without a guar¬ 
anty on the part of the contractor that wqter 
must be reached, there does not seem to be any 
implied agreement that water shall be reached.^2 

Quantity or quality. In the absence of a pro¬ 
vision to that effect, no provision will be implied 
as to the quantity^^ or the quality of the' water 
which is to be procured.** It has also been held 
that where the agreement is to sink a well sup- 
pl 3 ring a certain quantity of water, there is no im¬ 
plied agreement that the water reached shall be of 
any particular quality, although the contractor 
knows the purposes for which it is wanted.*® Of 
course, however, the parties may, by provision in 


the contract, bind the contractor to procure a cer¬ 
tain quantity or quality of water;** but under a 
contract to dig a well which shall supply a certain 
quantity of water, the law will not imply an agree¬ 
ment by the contractor that the supply will con¬ 
tinue without failure.®^ 

Tests to determine capacity. Where the contract 
does not specify the means by which the capacity 
of the well is to be tested, the sufficiency of the 
supply may be tested by the owner by his own 
means;®* but the test must be a fair one.®* If 
the driller fails to make the test provided for by 
the contract, the owner may make a fair standard 
test as to whether the well produces the guaranteed 
amount and the driller is bound thereby.*® The 
destruction of a well, during a test by the sub¬ 
contractor at the request of the principal contractor, 
should cause the loss to fall on the subcontractor, 
their being a failure on his part to complete the 
work.*i 

§ 495, Satisfaction of Party 

a. In general 

b. Fancy, taste, or judgment 

c. Cases of. operative fitness or mechani¬ 

cal utility 

d. Good faith and reasonableness 

e. Application to building and , construc¬ 

tion contracts 

a. In General 

Contracts for performance to the eatlifactlon of » 
party, usually the promisor, are divided Into those In* 


77. TJ.S.—Southern Pac. Co. v. Fore 
River Shipbuilding Co., Idass., 219 
F. 378, 136 C.C,A. 120. 

9 C.J. p 747 note 67. 

Va N.Y.—Gay v. Haskins, 81 N.T.S. 
1022, 11 Misc. 1S4, affliTOlng 42 N. 
T.S. 1154, 12 App.Div. 626. . 

78. Iowa.—Wadlelgh v. McDowell, 
71 if.W. 386, 102 Iowa 480. 

9 C.J. p 747 note 69. 

Sa Ean.—Schofield v. School Diet 
Ko. 118, Labette County, 184 P. 
480, 106 EAn. 343, 7 A.L.R. 788. 

9 C.J. p 747 note 70. 

DxUUng before wamnty made 
A well driller is entitled to re¬ 
cover the contract price for the num- 
b«;r of, feet drilled before a war- 
made'that,' if permitted 
to dim to designated depth, usable 
water would be obtained, uotwlth- 
ataDdlng that,^ after drilling been 
,ci(^](et4d| no usable water had been 
obtained.—Borg v. 'Downing, 2SS. N. 
W. VSt, 221 Win 462, 
m., T. Bamef, Civ. 

170 . 

9 ClJ. p 747 note VL 


88. Wis.—Butler v, Davis, 96 N.W. 

186, 119 Wis. 166. 169. 

9 C.J. p 747 note 72. 

83. La.—Delaune v. Gsinblno, App., 
161 So. 831—Harrelson v. Flte- 
gerald, 3 La.App. 610. 

9 C.J. p 747 note 73. 

Btatemnnts u to profinotloa 
Where a w§ll contractor dug a 
well according to the contract the 
owner was not entitled to rely on 
any statements as to Its hourly pro¬ 
duction in determining the kind of 
pump to install, where the quantity 
could be determined by experiment. 
—West v. Mobley. 20 P.2d 482, 142 
Or. 434. 

84. Ala.—^Electric Lighting Co. v. 
Elder, 21 So. 983, 116 Ala. 188. 

9 C.J. p 748 note 74. 

, BO. Tex.—Blum v. Brown, 33 S.W. 
’ .,146, 11 Tex.ClvJtpp. 463. 464. 

9 C.3. p 748 note 76. 

88, La. —"Stamn Scheele, Ino. v. 
tiOiawer, 'App., 149 So. 908. 
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Otj—W est v. Mobley, 20 P,2d 482, 
142 Or. 484. 

Tex.—Pope V. Joschke, Clv.App., 228 
> S.W. 986, dismissed for want of 
jurisdiction. 

Wash.—Winn v. Stanton, 262 P. $46. 

146 Wash. 828. 

9. aJ. p 748 note 76. 

87. Tex.—Wunsch v. Boldt, 16 S.W. 

193, 4 Tex.A.Cl7.Ca8. S 60. 

9 C.J. p 748 note 77. 

sa Iowa.—Meader v. AUen, 81 N.W. 

799, no Iowa 688. 

9 aj. p 748 note 78. 

89. Tex.—Pope v. Joschke, Civ.App., 
228 S.W. 986, dismissed for want 
of jurisdiction. 

9 C.J. p 748 note 79. 

9a La. — Stamn Scheele, Ino. v. 
Loewer, App.. 149 So. 908. 

91. Tex.—^R. H. Dealing & Sons v. 
Texas Const Co., ConoLApp., 1 S. 
W.2d 266, modifying Texas Const 
Co. V. Dealing, ClvJlpp.. 296 S. 
W. m i. 
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volvlng sensibility or Judgment and those Involving opera* 
tive or mechanical fitness or value. 

Contracts in which one party agrees to perform 
to the satisfaction of the other are ordinarily 
divided into two classes: Where fancy, taste, sensi¬ 
bility, or judgment are involved; and where the 
question is merely one of operative fitness or me¬ 
chanical utility.®^ “Satisfactory” in cases of the 
character under consideration means satisfactory 
to the promisor, if the contract is silent as to the 
person to whom the work, etc., shall be satisfac- 
tory.9* 

No provision for satisfaction. Where the con¬ 
tract does not in any form of words require that 
the performance of the work to be done or the 
services to be performed shall be to the personal 
satisfaction of the promisor, the mere fact that 
the promisor is not satisfied is not conclusive 
against a right of recovery; there is read into 
such a contract the rule that that which the law 
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says a party should be satisfied with, the law will 
say he is satisfied with.®* 

Potestative condition. Under the civil code, a 
condition in a contract, the performance of which 
requires skill, whereby one party has absolute pow¬ 
er to determine whether or not the other party has 
performed is potestative and unenforceable.®5 

b. Fancy, Taste, or Judgment 

A party contracting to satisfy the fancy, taste, or 
Judgment of another makes the latter sole Judge of his 
F«rfo^rmanee. 

In contracts involving matters of fancy, taste, or 
judgment, when one party agrees to perform to the 
satisfaction of the other, he renders the other 
party the sole judge of his satisfaction, and this 
ordinarily without regard to the justice or reason¬ 
ableness of his decision, and a court or jury can¬ 
not say tiiat such party should have been satisfied 
where he asserts that‘he is not®® Whether or not 
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99. Cal.—Tiffany v. Pacific Sewer 
Pipe Co., 182 P. 428, 429. 180 Cal. 
700, quoting Cospiis Juris—Bren¬ 
ner V. Redllck Furniture Co., 298 
P. 62, 118 Cal.App. 348-^onea-Mc- 
Laughlin, Inc. v. Kelly, 279 P. 
1076, 100 CaLApp. 815, quoting 
Ooxpus Juris—Hall v. Webb, 226 
P. 408, 66 Cal.App. 416—Schuyler 
V. Pantages, 201 P. 187, 138, 54 
Cal.App. 83.^ quoting Corpus Jorls. 
HL—Bishop V. Bloomington Canning 
Co., 138 N.B. 597, 698, 307 IIL 179, 
quoting Corpus Juris. 

Kan,—Vandenberg v. Wichita Board 
of EducaUon, 230 P. 821, 323, 117 
Kan. 48, quoting Corpus Juris. 
Maas.—Rooney v. Weeks, 194 N.B. 

666 , 290 Maas. 18. 

18 C.J. P 676 note 29. 

9 S. K.J.—Williams v. Klrshom, 108 
A. 23, 91 N.J.Law 419. , 

Pa,—Solomon v. Ford, 164 A, 98, 108 
Pa.Super. 43. 

18 C.J. p 677 note 86, 

94, Mass.—Rooney v. Weeks, 194 N, 
E. 666, 298 Mass. 18. 

13 C.J. P 676 note 88. 
gSh La.—Jones v. Fowler, App., 186 
So. 40. 

Mtoksmaashlp contest 
Plaintiff In an action for the 
amount of a contest prise, offered by 
defendant as a shooting gallery op¬ 
erator for marksmanship, has the 
right to have a court consider’ wheth¬ 
er plaintiff won the contest and to 
assert that the condition in the prise 
contract that defendant was sole 
Judge of all shooting was voidable 
With respect to plaintiff, where de¬ 
fendant conceded that he decided 
that plaintiff was not winner of con¬ 
test Moreover, another statutory 
provision declaring a legal presump¬ 


tion that each of the parties to a 
contract agreed to confer on the 
other right of judicially enforcing 
performance of agreement ’"unless 
the contrary he expressed, or may 
be Implied," merely permits the par¬ 
ties to provide for extra-judicial de¬ 
termination of their contractual 
rights and does not sanction stipu¬ 
lations otherwise prohibited, but 
must be read and construed With 
statutes respecting potestative con¬ 
ditions, 80 as to preclude parties 
from choosing either of them to act 
as arbiter In settlement of their dis¬ 
putes.—Jones V. Fowler, supra. 

96. XJ.S.—LanWr v. New York Life 
Ins. Co.. C.C.A.Fla., 88 F.2d 196, 
certiorari denied New York Life 
Ins. Go. V. Lanier, 67 S.Ct 796, 801 
Xr.S. 693, 81 L-Bd. 1349—Shepherd 
V. Union Central Life Ina Co., C.C. 
A.Tex., 74 F.2d 180, 181, citing 
Corpus Juxis — Blectrlc Manage¬ 
ment d( Blnglneerlng Corp. v. Unit¬ 
ed Power & Light Corp., C.C.A- 
Kan., 19 F.2d 811, 816, quoting 
Coxpns Juxis—Santa Maria Del 
Qro Mined Co. v. International 
Mining Corporation, D.C.Del., 20 F. 
Supp. 816. 

Ark.—^Argenta Special Sdiool Diet v. 
Strickland, 238 S.W. 9, 10, citing 
Corpus Juris. 

Cal.—Thomas Haverty Co. v. Jones, 
197 P. 106, 186 CM. 286—Tiffany 
V. Pacific Sewer Pipe Co., 182 P. 
428, 429, 180 CaL 700, quoting Cor¬ 
pus Juris—Coats v. GenersI Mo¬ 
tors Corporation, Cal.App., 89 P.2d 
838, 841, citing Corpus Juris— 

, Brenner v. Redlick Furniture Co., 
298 P. 62, 118 Cal.App. 348—Melton | 
V. Story, 298 P. 1032, 118 Cal.App. 
609 — Jones-McLaugblln, Inc. v. 

* Kelly, 279 P. 1076, 100 CaLApp. 
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316, quoting Corpus Juris—Hall v. 
Webb. 226 P. 408, 66 CaLApp. 416 
—Schuyler v. Pantages, 201 P. 137, 
138, 64 CaLApp. 88, quoting Corpus 
Juris—^Van Demark y. California 
Home Extension Ass’n, 185 P. 866, 
48 CalA.pp. 685. 

DeL—Ralsler Sprinkler Co. v. Auto¬ 
matic Sprlnker Co. of America, 171 
A. 214, 6 W.W-Harr. 67. 

Ga.—^MacKenzle v. Minis, 63 SJS. 
900, 908, 122 Ga. 323, 28 L.R.A., 
N.S., 1003, 16 AnmCaa. 728. 

Idaho.—Weed v, Idaho Copper Co., 10 
P.2d 613, 620, 51 Idaho 737, citing 
Corpus Juris. 

Ind.—School City of CrawfordsvUle 
V. Montgomery, 187 N.B. 67, 69, 99 
Ind.App. 626, citing Corpus Juris. 
Ill.—^Bishop V. Bloomington Canning 
Co., 138 N.E. 697, 598, 307 IIL 179, 
quoting Corpus juris. 

Kan.—Vandenberg v. Wichita Board 
of Education, 230 P. 321, 323, 117 
Kan. 48, quoting Corpus Jtiris. 

Mo.—^Bums V. Reis, 191 S.W. 1096, 
196 Mo. 694. 

Tenn.—Tennessee & Southern Coal 
Co. v. Schwltzer-Cummlngs Co., 
121 S.W.2d 663, 178 Tenn. 624— 
Ragsdale v. Dyer. 266 B.W. 91, 96, 
160 Tenn. 496. citing Corpus Juris 
—^Robeson v. Weaver, 246 S.W. 418, 
416, 14^ Texm. 26, citing Corpus 
Juris. 

Wash.—^amo v. Hedlund Box ft 
Lumber Co., 226 P. 669, 129 Wash. 
467, modified on.other grounds 227 
P. 618, 129 Wash. 467. 

18 C.J. p 676 note 80: 

partlonlsx oomtnets 

(1) Clothing. — Seltless v. Gold¬ 
stein, 164 N.Y.S. 682. 

(2) Furnishing music.—Selberg v. 
Bay of Naples, 167 A. 866, 180 Me. 
492. 
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this dissatisfaction must be actual or honest is con¬ 
sidered infra in subdivision d of this section. The 
rule also applies to a contract providing that se¬ 
curity for its performance shall be satisfactory.^^ 
While, however, the dissatisfaction of the promisor 
entitles him to refuse payment or performance on 
his part, it does not entitle him to require the prom¬ 
isee to continue to endeavor to perform until the 
promisor is satisfied, under penalty, in case he 
ceases such effort, of being liable for a breach.®* 

c. Cases of Operative Fitness or Hechamcal 
Utility 

Contracts Involving operative or mechanical fitness 
requiring performance to the satisfaction of a party 
usually make him the Judge of hla satisfaction. 

Where a contract involving operative fitness or 
mechanical utility clearly provides that perform¬ 
ance shall be satisfactory to the promisor, he is 
generally held to be the sole judge of his‘own sat¬ 
isfaction in the matter,®® if, as seen infra in sub¬ 
division d of this section, he acts in good faith. 
Not a few courts, however, have apparently been 
reluctant to apply this rule literally,^ and conclu¬ 
sions contrary to it have been reached by the courts 
m some cases not always clearly distinguishable 
on the facts from those supporting the rule; these 


decisions are, however, often based on the ground 
that the question is one of construction,® and that 
there were qualifying words in the contract or cir¬ 
cumstances showing that it was not the intention 
to leave the question of satisfaction entirely to the 
promisor.® Others of them have been predicated 
on the ground that there was not merely an execu- 
toiy contract of sale, but an executed contract 
under which material had been furnished and work 
done,* on the ground that the work had been ac¬ 
cepted,* or on the ground that the provision in 
the contract had been treated as a warranty.® Still 
other decisions, as shown in subdivision d of this 
section, require a reasonable as well as a genuine 
dissatisfaction. 

d. Good Faith and Reasonableness 

The declelont are not entirely harmonious as to the 
propriety of Inquiring Into the good faith or reasonable¬ 
ness of an expressed dissatisfaction. 

It would seem that, where the subject matter 
of the contract involves a question of individual 
taste or sentiment rather than of utility, neither 
the good faith or genuineness,^ nor the reasonable¬ 
ness,® of the expressed dissatisfaction can be in¬ 
quired into. There is, however, authority for the 
proposition that the dissatisfaction must be honestly 


(8) Portrait 

N.X'.—Argua Co. v. Brealln. 176 N. 
T.S. 863. 107 Mlsc. 40, affirmed 181 
N.T.fi. 928. 

E.I.—^Peimlngton v. Howland, 41 A. 

891, 21 R.L 66, 69, 79 Am.S.R. 774. 
18 C.J. p 676 note 80 [a]. 

97. Zan.—Vandenberg v. Wichita 
Bd. of Education. 280 P. 821, 823, 
117 Ean. 48, quoting Oozpna JUzis. 
18 C.J. p 676 note 81. 
g& UtalL — Mldgley v. Campbell 
Bldg. Co.. 112 P. 880, 88 Utah 298, 
806. 

13 aJ. p 676 note 32. 

991 Ala.—^Utley v. Stevens, 130 So. 
406, 408, 221 Ala. 666, citing Cor- 
pna Jiuls. 

Cal.—Tiffany v. Pacific Sewer Pipe 
Co., 182 P. 428, 429. 180 CaL 700, 
quoting Oozpna Joxia. 

Md.—^Devolne Co. v. International 
Co., 136 A. 87. 161 Md. 690. 

Mass.—Weinstein v. Miller, 144 H.E. 
887, 249 Mass. 616. 

Pa.—-Solomon v. Ford, 164 A- 92, 108 
Pa.Super. 48. ^ 

W.Va.—rBlue v. Hazel-Atlas Glass 
• Co., 147 S.B. 22, 106 W.Va. 642. 

18 C.J. p 676 note 84. 

Vartlonlar oontraots 

(1) Constructing an equipment for 
mating •brasa—^Wllllanos Mfg. Co. v. 
Staiji^ Brass Co., 68 NJBL 862, 173 
Maasl 866. 

, ( 8 )’ jC>l8Wlng welL—nJanasen v. Mul¬ 
let JLM N.W. 398, 88 S.D. 611. 

18 CJ. p 67^ note 84 [a]. ' ^ 


1 . IT.S.—Shepherd v. Union Central] 
Life Ina Co., CCAuTex., 74 F.2d 
180. I 

N.T.—^Roble v, Wheeler Shipyard, 8 
N.T.S.2d 818, 167 Mlsc. 279. 

Wash.—^Yamo v. Hedlund Box & 
Lumber Co.. 226 P. 669, 129 Wash. 
467, modified on other grounds 
227 P. 618, 129 Wash. 467.’ 

13 C.J. p 678 note 41 Tb]. 

Doubtful oases 

Where It Is doubtful whether 
words In contract mean that a prom¬ 
ise Is conditional on promisor's per¬ 
sonal satisfaction with an agreed 
exchange or the sufficiency thereof 
to satisfy a reasonable man In prom¬ 
isor's position, the latter Interpreta¬ 
tion is adopted.—Roble v, Wheeler 
Shipyard, 8 N.T.S.8d 813, 167 Mlsc. 
279. 

Wozik on another’s property 
Courts are cautious in enforcing 
literally provision of contract re¬ 
quiring thing to be made specially 
for another to his satisfaction, par¬ 
ticularly when labor and material | 
are to be expended on other's prop¬ 
erty.—-Shepherd V. Union Central | 
Life Ins. Co., aCJLTex., 74 F.2d 
180. 

S. Mass.—Chandler, Gardner & Wil¬ 
liams V, Reynolds, 146 N.B. 476, 
260 Mass. 309. 

18 CJ. p 677 note 86. 

3* U.S.—Shepherd y. Union Central 
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Life Ins. Co.. UCJLTex., 74 F.8d 
180. 

Pa.—George W. Lord Co. v. Indus¬ 
trial Dyeing & Finishing Works, 
97 A. 678, 262 Pa. 42L 

18 C.J. p 677 note 87. 

4 .' Mass.—^Hawkins v. Graham, 21 
N.B. 312, 149 Mass. 284, 14 Ain.S.R. 
422. 

13 C.J. p 678 note 88. 

N.T.—^Duplex Safety Boiler Co. v. 
Garden, 4 N.E. 749, 101 H.T. 887, 64 
Affl.R. 709. 

9. Mo.—Pope Irob, eta, Ca v. Best, 
14 MoApp. 502. 

18 C.J. p 678 note 40. 

7. Kan.—Vandenberg v. Wichita 
Board of Education, 880 P. 821, 
823, 117 Ean. 48, quoting Corpus 
Juris. 

Miss.—^McFadden & Oates v. Ray, 
186 So. 246. 

Utah.—Femellus v. Fernelius, 296 P. 
244, 247, 77 Utah 396, citing Coru 
pus juris. 

13 QJ. p 678 note 42. 

8 . Mass.—Farmer v. Golde Clothes 
Shop. Ina, 114 N.E. 803, 304, 226 
Mass. 260. 

N.T.-^3eItleaa v. Goldstein, 164 N.T. 

■ S. 682. 

Wash.—^Tamo v. Hedlimd Box & 
Lumber Co., 225 P. 669. 129 Wash. 
467, modified on other grounds 227 
F. 618, 129 Wash. 467. 
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entertained even in such' a case.* 

Where the subject matter of the contract relates 
to a thing which is ordinarily desirable only because 
of its commercial value or its mechanical fitness, 
it is held that the party must act in good,faith 
and must be honestly dissatisfied.^.® He may, of 
course, make a test to satisfy himself.ii Further¬ 
more, before he can terminate the contract, he must, 
if a test is necessary to determine fitness, give that 
test or allow it to be made.^* The dissatisfaction 
should be expressed within a reasonable time when 
no time is fixed in the contract.^* 


In many of these cases involving commercial 
value or mechanical fitness the j^ood faith and not 
the reasonableness of the dissatisfaction is held to 
be the proper test of the right.^^ Numbers of other 
cases, however, involving similar contracts hold a 
performance to be sufficient if it reasonably ought 
to satisfy or should be satisfactory to a reasonable 

man.^5 

Where he has decided that performance is not 
satisfactory, the -promisor is not obliged to give 
the promisee an opportunity to make it so,^® unless 
the contract expressly so provides-^"^ 


9 , Miss.—Chandler. Gardner & Wil¬ 
liams V. Beynolds, 145 N.E. 476, 
250 Miss. 309. 

N.T.—Argus Co. V. Breslln, 176 N.Y. 
$. 853, 107 MIsc. 40, affirmed 181 
N.T.S. 936. 

Burden of showing satlsfaotlon 
Where defendant engaged plalntifE 
to make vocal phonograph records, 
defendant to pay a stipulated sum 
for every record which It declared 
satisfactory, and defendant declared 
most of the records unsatisfactory, 
the burden was on plaintiff to show 
that defendant’s dissatisfaction was 
feigned; and where defendant acted 
In good faith, and was willing to al¬ 
low plaintiff another opportunity to 
make satisfactory records, there can 
be no recovery.—Lyon v. Starr Piano 
Co.. 177 N.Y.S. 682, 107 Mlso. 834. 

Bstoppel 

Where defendant was permitted, 
under a contract for publication of a 
portrait and biographical study, to 
disapprove of the study on its mer¬ 
its, and on her own admission re¬ 
fused to examine the proof for pai> 
pose of approval, plaintiff’s only 
course was to print the portrait, au¬ 
tograph. and sketch, and defendant 
was estopiied thereafter from assert¬ 
ing her failure to ^comply, with the 
contract provision relating to ap¬ 
proval.—Argus Co. V. Broslin, 175 N. 
Y.S. 853, 107 Mlsc. 40, affirmed 181 
N.Y.S. 926. 

10. IT.S.—Shepherd v. Union Central 
Life Zns. Co., aaA.Tex., 74 F.2d 
180. 

Ala.—Utley V. Stevens, 130 So. 406, 
408, 221 Ala. 666, citing Ooxpns 
Juris. 

Cal. — Van Demark v. California 
Home Extension Ass’n, 185 F. 866, 
48 OaI.App. 685. 

Del—Raisler Sprinkler Co. v. Auto¬ 
matic Sprinkler Co. of America. 
171 A. 214, 6 W.W.Harr. 57. 

Kan.—Union Gas & Fuel Corporation 
V. Teton Syndicate, 287 P, 908, 119 
Kan. 236—Vnndonherg v. Wichita 
Bd. of Education. 280 P. 821, 828. 
117 Kan. 48, quoting Corpus Juris. 
Md.—Devolne Co. v. International 
Co.. 136 A. 37. ISl Md. 690. 
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Maas.—Edgecomb v. Edmonston, 168 
N.E. 99. 267 Mass. 12. 

Mias.—^McFadden & Oates v. Ray. 
185 So. 246. 

Mont—McCrimmon v. Murray, 117 P. 

78, 75. 43 Mont 457. 

Neb.—Melson v. Turner, 251 N.W. 
172, 126 Neb. 603. 

Pa.—Jessup & Moore Paper Co. v. 
Bryant Paper Co., 129 A. 559, 283 
Pa 484—Solomon v. Ford, 164 A. 
92, 108 PaSuper. 48. 

Utah.—Femeliua v. Pemellus, 296 P. 
244, 247, 77 Utah 395, citing Corpus 
Juris. 

13 C.J. p 678 note 43. 

11. Okl.—McClelland Gentry Motor 
Co. v. Meyer, 222 P. 261, 94 OkL 
282. 

Tenn.—Peck-Wllllamson Heating & 
Ventilating Co. v. MpKnlght & 
Merz, 206 S.W. 419, 140 Tenn. 663. 

12 . U.S.—Shepherd v. Union Central 
Life Ins. Co., C.CJLTex., 74 P.2d 
180. 

Ala—Uteley v. Stevens, 130 So. 406, 
408, 221 Ala 666, citing Corpus 
Juris. 

N.J.—Williams t. Hlrshom, 108 A. 

28, 91 N.J.Law 419, 

13 C.J. P 679 note 44. 

13. Pa — Lippincott v. Warren, 
Apartment Co., 161 A. 330, 307 Pa 
320. 

18 C.J. p 679 note 45. 

Bvldeace of good faith 
In determining whether owner's al¬ 
leged dissatisfaction with architects’ 
supervision of construction was hon¬ 
est, jury could consider time when 
ownei^s dissatisfaction was ex¬ 
pressed. — Lippincott V. Warren 
Apartment Co., supra 

14. Md.—Devoine Co. v. Internation¬ 
al Co., 136 A. 87, 161 Md. 690. 

Masa—Weinstein v. Miller, 144 N.E. 
887, 249 Mass. 516—Williams Mfg. 
Co. V. Standard Brass Co., 63 N.E. 
862. 178 Mass. 366. 

Tes>-Atlas Torpedo Co. v. U. S. 
Torpedo Co., Civ.APP., 15 S.W.2d 
150. 

W.Va—Blue v, Hazel-Atlas Glass 
Co., 147 B.B, 22, 106 W.Va 642. 

15. U.S. — Adamson v. Alexander 
Mllbum Co., C.CJLN.Y., 276 F. 148. 
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Cal.—^Melton v. Story, 298 P. 1082, 
113 CalApp. 609—Jones-McLaugh- 
lin, Inc. V. Kelly. 279 P. 1076, 100 
CaLApp. 816. 

Ill—Gibb V. Irving Park Dlst, 197 
IlLApp. 480. See Hoff v. L. Gould 
& Co.. 198 niJ^p. 499. 

Mont—Waite v. C. B. Shoemaker 
& Co., 146 P. 736, 742, 60 Mont 
264. 

N.Y.—Caro v. Newmark, 197 N.Y.S. 
426. 

R. L—Patry v. Berick, 147 A. 877, 60 
R.I. 345—Miller v. Phillips, 98 A. 
59. 39 R.L 416. 

S. D.—Janssen v. Muller, 162 N.W. 
898. 88 S.D. 611. 

Tenn. — Tennessee ft Southeastern 
Coal Co. V. Schwitaer-Cummins Co^ 
121 S.W.2d 558—Ragsdale v. Dyer. 
266 S.W. 91, 96. olUng Oorpna Fu* 
zls. 

18 C.J. p 678 note 41. 

Duties speoiflosTly provided 
In cases Involving work to be per¬ 
formed where the duties are specifi¬ 
cally provided, dissatisfaction will 
not be recognized as a ground for 
the termination of the contract with¬ 
out a sufficient reason therefor.— 
Yamo V. Hedlund Box ft Lumber Co., 
226 P. 669, 129 Wash. 457, modified 
'on other grounds 227 P. 518, 129 
Wash. 467. 

AzbltrBxlJiesi, o^pxioe, and uuxeMoiu 
sbleusss 

Promisor cannot arbitrarily, unrea¬ 
sonably, a^d capriciously claim dis¬ 
satisfaction under contract requiring 
one party to do something satisfac¬ 
tory to other.—Jones-McLaughlin, 
Ina V. Kelly, 279 P. 1076, 100 CaL 
App. 316. 

It has been held, however, that 
the promisor’s right to cancel a "sat¬ 
isfaction contract” may depend ea-, 
tlrely on his whim or caprice, al¬ 
though question Is one Of operative 
fitness or mechanical utility, rather 
th«w fancy, taste, sensibility, or 
judgment—Hall v. Webb, 226 P. 403, 
66 CaJ.App. 416. 

16. Mass.—Brown v. Foster, 118 
Mass. 136, 18 Am.R. 468—Aiken v. 
Hyde, 99 Mass. i83. 

17 , Fa.—Shleicker v. United Been- 
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e. Application to Building and Oonstraction 
Contracts 

The general rules governing the performance of 
contracts to the satisfaction of a party apply to building 
and construction contracts containing such provisions. 

Where the contract merely requires the builder 
to perform the work according to certain plans and 
specifications, it is not necessary, in case the work 
is so performed, that it also .be performed to the 
satisfaction of the owner. Where, however, the 
contract so provides, the work must be performed 
to the owner’s satis faction^is in the absence of a 
waiver or estoppel.^® The. dissatisfaction of the 
owner must be in faith.®® It has been held 
that bad faith is not conclusively shown even by 
uni;^asonable dissatisfaction,and that the prom¬ 
isee cannot recover where the promisor is not 
satisfied, even though he should be satisfied.®® 
Nevertheless, such a provision is more often con¬ 
strued as not making the ..owner’s declaration of 
dissatisfaction conclu^ve, but as requiring merely 
the performance of the work by the builder in such 
a substantial mnner as ought reasonably to satisfy 
the owner.®®/Thus, a contract to build a house®^ 
or garage®® to the satisfaction of a person has 
been held to mean to his reasonable satisfaction. 
A contract to install a plumbing, ventilating, or 


heating plant,®® or an elevator,®7 in a manner sat¬ 
isfactory to the owner, has been held merely to 
require its installation in such a manner as should 
reasonably satisfy the owner, and not to permit 
the owner to express dissatisfaction as a matter of 
mere caprice; and the same has been held true 
with regard to a contract to do the polishing on 
the woodwork of a building to the satisfaction of 
the owner,®® to sink a well to the satisfaction of 
the landowner,®® and to do railroad construction 
work to the “full satisfaction” of the railroad com¬ 
pany.®® Where the work is being done by a sub¬ 
contractor, the general contractor is entitled to de¬ 
termine whether it is being done according to the- 
contract and direct the manner of performance, and 
his directions in good faith under an honest sense 
of dissatisfaction are conclusive.®^ 

Qearly for good cause the owner may in good 
faith refuse to accept the work®® Written no¬ 
tice of the owner’s dissatisfaction must be given, 
however, if the contract so prescribes.®® 

§ 496. Approval of Third Person 

a. In general 

b. Building and construction contracts 


rlty L. Ins., etc.. Co.. 48 A. 880, 191 
Pa. 477. 

18. TT.S.—Thompaon-Starrett Co. v. 
La Bella Iron Works, C.C.A.Tez., 
17 F.2d 686, certiorari'denied 47 S. 
Ct 768, 274 IT.a 748, 71 L.Ed. 1880. 
Cal—Fruit Growers’ Supply Co. v. 

Goes, 41 P.2d S67, 4 CaLApp.2d 661. 
K.J.—Grobarekllc v. Nana Mortg. & 
Iny. Co., 186 A. 483, 117 N.^.Law 
83. 

Pa.—Llpplncott v. Warren Apart¬ 
ment Co.,. 161 A. 830, 307 Fa. 820. 

9 C.J. p 744 note 47. 

Ovaar^i fidlnta to zegnlTC saplaoa< 
mast of unsatisfactory wo^ did not 
show he was satisfied, where he un- 
eaulyocally stated dissatisfaction.^— 
Thompson-Starrett Co. v. La Belle 
Iron Works, CCU-N.T., 17 r.2d 686, 
certiorari denied 47 S.Ct 768, 274 tJ. 
S. 748, 71 L-Bd. 1880. 

19h Pa. — Llpplncott v. Warren 
Apartment Co., 161 A. 330, 307 Fa. 
820. 

9 aj. ^ 744 note 48. 

ag^ CeL—Allred v. Sheehan, 202 P. 
..681» 64 CaLApp. 688. 

KJ.—Grobarchik v. Nasa Mortg. A 
iny.. Co., 188 A. 438. 117 N.J.Law 
88)^-WlUlamB v. Hirahorn, 103 A. 
■jtti'Jl N.J.Law 419. 

9“aj, ^',744'taot4,60. 

JLStnal xaa^ aatlafaotlon 
The owner'a expression of dissatls- 
fttetlogh 4rtlh 'ihe4nkiuMr of pertorxn- 


ance of a building contract must he 
characterised by good faith to Jus¬ 
tify hli? release from liability, re¬ 
gardless of whether the contract 
calls for actual satisfaction or forj 
reasonable satisfaction.—Grobarchik 
V. Nasa Mortg. & Inv. Co., 186 A. 483, 
117 N.J.Law 38. I 

2L N-J- — Grobarchik v. Nasaj 
Mortg. & Iny. Co., supra. 

83. tr.S.—^Thompson-Starrett Co. v. 
La Belle Iron Works, C.aA.N.T., 
17 F.2d 686, certiorari denied 47 
S.Ct 763, 274 U.S. 748, 71 L.l3d. 
1880. 

83. U.S.—Columbia Gas Const Co. 
V. Holbrook, C.C.AuKy„ 81 F.2d 417 
—^Farlln & Orendorfl Co. v. City 
of Greenville, Tex., 127 F. 65, 61 a 
CJL 691. 

Cal—Bruner y. Hegyl, 188 P.- 869, 
42 Cal.App. 97—Bryan Elevator 
Co. V, Law, 160 P. 170, 21 CalApp. 
®®** 

Ey.—Jackson Lumber A Bvpply Co. 
V. Deaton. 272 S.W. 717, 209 Ky. 
239. 

Maas.—^^ttinl v. Addonislo, 168 N.]^ 
846, 261 Mass. 456—^MacDonald v. 
Kavanaugh, 166’ N.E. 740, 259 
Mass. 489—Hawkins V. Graham, 21 
N.E. 812. 149 Mass. 284, 288, 289, 14 
Am.S.R 422. j 

Mo.—iSurna v. Reis, 191 S.W. 1096, 
196 MO.APP. 694. 

N.J.—Williams v. Hlrshorn, 108 A. 

< 88, 6l N.J J^aw 419. 
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N.T.—Dully Bros. v. Bing & Bing, 
216 N.T.S. 766, 217 App.Dlv. 10. 
RL—Patry v. Berick, 147 A. 877, 60 
R.L 846. 

9 C.J. p 744 notes 49, 60. 

84. Ky.—Jackson Lumber A Supply 
Co. V. Deaton, 272 S.W. 717, 209 
Ky. 289. 

SA Mass. — MacDonedd v. Kava- 
naugh. 166 NJL 740, 269 Mass. 489. 
aft CaL—Thomas Haverty Co. v. 
Jones, 197 P. 106, 185 CaL 285— 
Scott Co. V. Rolkln, 28 P.2d 1066, 
188 CaLApp. 209. 

9 aJ. p 746 note 52. 
srtr. CaL — Bryan Elevator Co. v. 
Law, 160 P. 170, 81 CalApp. 204. 

88. N.Y.—Doll V, Noble, 22 N.E. 406, 
116 N.T. 280. 15 Am.S.R. 898, 6 L. 
R.A. 664. 

89. Ala.—^Electric Lighting Co. v. 
Elder, 21 So. 988, 116 Ala. 188. 

9 C.J. p 745 note 61 

3ft U.S.—Lee v. New Haven, M. A 
W. R. Co., C.C.Conn, 16 F.Cas.No. 
8,197. 

31 . Mass.—Dublnsky v. Wells Bros. 
Co., 106 N.B. 1004. 218 Mass. 282. 

38. CaL—Fruit Growers’ Supply Co. 
V. Goss, 41 PJd 857, 4 CaLApp.2d 
66L • 

9 CJT. p 746 note 61. 

38. Wash.—Sweatt v. Hunt, 84 P. 1, 
42 Wash. 96. 
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a. la General 

A contract may provide that the sufflclency of Ita 
performance shall be determined by some third person. 

The test of the sufficiency of the performance 
of a contract may be made to depend on the will 
of a third person,as where one of the parties 
stipulates for the approval of his attorney,^6 or, 
sometimes,'in the case of prize and athletic con¬ 
tests of various kinds.88 However, the right to 
have the approval of a third person as the test 
of perfotmance must rest on a provision therein,87 

b. Bnilding and Constmctioa Oontracts 

(1) In general 

(2) Construction and effect of provisions 

(3) Who must produce approval or cer¬ 

tificate 

(1) In General 

Provisions of building or construction contracts for 
the approval of the work by an architect or other third 
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person as a prerequisite to the payment of compensation 
to the contractor are valid and irrevocable. 

The most frequent example of contracts stipu¬ 
lating for the approval of a third person arises in 
the case of building contracts where the approval 
of the architect or some third person is required 
before payment is due. Such provisions are valid,88 
and cannot be revoked by either party.*® 

(2) Construction and Effect of Provisions 

The rights, powers, and duties arising from a provi¬ 
sion for approval of performance of the contract by a 
third person are determined by the contract. The pro¬ 
vision does not prevent a resort to the courts to de¬ 
termine rights thereunder. 

The rights, powers, and duties under a provi¬ 
sion in a building or construction contract for ap¬ 
proval by, or the obtaining of certificates or esti¬ 
mates from, an architect, engineer, or other third 
person are determined and limited by the terms 
of the contract.*® Such a provision does not ap- 
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34. Mo.—Fullington v. Osark Poul¬ 
try Supply Co., 89 S.W.2d 780, 827 
Mo. 1187. 

13 C.J. P 879 note 48. I 

35. Mo.—Klrksville y. Mississippi I 
Valley Trust Co., App., 118 S.W. 

. 2d 146. 

Ohlo.—Beel V. Plant City, 23 Ohio N. 
P..N,S., 148. 

Tex—Atlas Torpedo Co, v. U. S. 
Torpedo Co., ClvApp., 15 S.W.2d 
160. 

18 C,J. p 679 note 50. 

33. Ark.—Blythevllle Courier y. Mc¬ 
Call, 273 S.W. 868, 169 Ark. 148. 
D.C.—Minton y. F. G. Smith Piano 
Co., 86 APP.D.C, 187, 8$ L.RJL, 
N.S.. 805. 

Mewspapsx sabscrlptikm oontest 
Parties to a contract may provide 
as to how differences thereunder are 
to be settled, and rule promulgated 
by newspaper holding newspaper 
subscription contest that decision of 
disputes by management should be 
final, formed part of the contract— 
Blythevllle Courier v. McCall, 278 S. 
W. 868, 169 Ark. 148. 

87. Iowa.—Henry v. Jons, 145 N.W. 

.909, 164 Iowa 364. 

Philippine. — Taylor v. Pierce, 20 
Philippine 103. 

38L Arix—Gillespie Land & Irriga¬ 
tion Co. y. Hamilton, 29 P.2d 168, 
48 Aria. 102—Guarantee Title & 
Trust Co. V. WllUs, 297 P, 446, 88 
Aria 88. 

Fla.-nDuval County y. Charleston 
Engineering A Contracting Co., 184 
So. 509, 101 Fla. 841. 

Ind.—Lake Michigan Water Co. v. tT. 
8. Fidelity A Guaranty Co., 128 H. 
R 708, 70 Ind.App. 587. 

Mo,—Berger Mfg. Co. v, Crites, 166 
S.W. 1168, 178 MoJ^p. 818. 


N.M.—Odell V. Colmor Irrigation A 
Land Co.. 280 P. 898, 34 N.M. 277. 
Or.—Friberg v. Elrod, 896 P. 1061, 
186 Or. 186. 

Tex—McDaniel v. City of Beaumont 
Clv.App., -92 S.W.2d 552. 

39. Or.—Friberg v. Elrod, 29ff P. 
1061. 136 Or. 186. 

40, U.S.—Maryland Casualty Co. v. 
Board of Education of Clifton, C. 

• C,A.N.J„ 84 .F.2d 761. 

Ill.—Stresenreuter Broa, y. Bowes, 
233 llLApp. 143. 

N.J.—Perber Const Co. v. Board ol 
Education of Borough of Has- 
brouck Heights, 100 A. 829. 90 N.J. 
Law 198. 

N.Y,—Sherman v. New York, I N.Y. 
816, 4 How.Pr. 442—Hoisting Ma¬ 
chinery Co. y. Federal Terra Cotta 
Co., 167 N.Y.S. 86, 179 APP.Div. 
653, dismissal of appeal denied 119 
NJBI 1049, 228 N.Y. 667, and af¬ 
firmed 127 N.E. 915, 228 N.Y. 669. 
Tex—McDaniel y. City of Beaumont 
CivJVpp., 92 S.W,2d 662. 

Wash.—De Honey v, Gjarde. 286 P. 

290, 134 Wash, 647. 

Bxptessloii of intent 
To reserve right of final Inspec¬ 
tion and approval until completion of 
contract It is sufficient if Intent be 
clearly and unambiguously ex¬ 
pressed, and It Is not necessary that 
any set form of words be used.— 
Warner Const. Co. v. Louts Hans- 
sen's Sons, O.C.A’.Iowa, 20 F.2d 488. 
Printed and typewritten provisions 
Where a' typewritten provision, not 
requiring a certificate by the archi¬ 
tect as a condition precedent to re¬ 
covery of compensation by the con¬ 
tractor. was pasted over a printed 
provision containing such require¬ 
ment, and the. type^tten provtslon 
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was complete in itselfi It superseded 
the printed condition, and no archi¬ 
tect's certificate was necessary.— 
Stresenreuter Bros. v. Bowes, 288 HL 
App. 143. 

Invoice or estimate 

Building contract requiring pay¬ 
ments on Invoices approved by archi¬ 
tect were held to require statements 
from contractor that labor and ma¬ 
terial in certain quantities and val¬ 
ues were Incorporated In building, 
not merely "estimates,” before archi¬ 
tect issued certificates for payments. 
—^Hall V. Union Indemnity Co., C.C. 
A.Mo., 61 F.2d 85. certiorari denied 
Union Indemnity Co. v. Hall, 63 S.Ct 
222, 237 U.S. 663, 77 X.Ed. 672. 
PaUnre to furnish forms 

Where the contractor was to make 
an accurate report of the progress 
of his work, and to receive payment 
thereon, the failure of the architect 
to fiimlsh the proper form for the 
report did not excuse the contractor 
from making It, particularly where 
no such demand was made to the 
architect. — Slnnott v. Schumacher, 
187 P. 106, 46 Cal.App. 46. 

Power to. deoids legal questions 

Ambiguous clause in eonstruction 
contract regarding settlement of dis¬ 
putes will not be construed so as. to 
confer on engineer or architect pow¬ 
er to decide legal questions arising. 
—^Duval County v. Charleistcn Engi¬ 
neering A Contracting Co., 184 So, 
609, 101 Fla. 841. 

BR>t aridtex of damages 

(DA provision of a. building con¬ 
tract for the retention of twenty 
per cent of the price, to be paid fif¬ 
teen days after final completion, and 
to be held to secure the faithful per¬ 
formance of the work, and applied 
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ply where the plans and specifications are sub¬ 
stantially changed, without any reference to the 
first contract or certificates;^^ nor does it apply 
to the question of damages caused by the owner 
in wrongfully breaking the contract ,^2 nor as be¬ 
tween the contractor and a subcontractor.^^ xhe 
architect or arbiter has no power to change or 
abrogate the terms of the contract or make a new 
contract between the owner and the contractor,*^ 
unless authorized by the parties to do so;*® nor 
may he interpret the contract arbitrarily or adopt 
his own understanding of the meaning of the terms 


used,*® but he may, when authorized by the con- 
. tract, make minor changes.*^ An owner is not 
responsible for the mistaken reliance of the con¬ 
tractor on the supposed authority of the architect.*® 
A stipulation requiring the approval, decision, or 
certificate of an architect, etc., as a condition to 
a recovery by the contractor generally does not bar 
the parties of their right to resort to.the courts 
for determination of their rights under the con¬ 
tract.*® An engineer is, in some cases, authorized, 
if in his opinion the work is not, progressing rapid¬ 
ly enough to be completed within the time specified, 


under the direction of the architect 
In llQulda-ting damages, did not mahe 
the architect the arbiter of the 
amount of dainages for the contrac¬ 
tor's noncompletion nor authorize 
the application of such balance to 
the satisfaction of such damages.— 
Funk Y. House, Tez.Clv.App., 168 S. 
W. 481. 

Oonjrtzttotlon of partlenlar piovlsloiui 

(1) Engineer under excavation 
contract had power to determine that 
only method which would prevent 
impairment of water supply Involved 
delay in removing pipe line under 
reservoir.—Cuarantee Title & Trust 
Co. V. Willis, 297 P. 445, 88 Ariz. 38. 

(2) Subcontract to build houses, 
providing that work wcus to be ac¬ 
ceptable to owner, and subject to in¬ 
spection and approval of principal 
contractor’s inspector, meant that in¬ 
spector should approve work when 
done in such maimer as to be ac¬ 
ceptable to owner and subcontractor 
was to be paid for work when ac¬ 
cepted and approved by Inspector.— 
Jackson Lumber & Supply Co. v. 
Deaton, 273 aW. 717, 209 Ky. 239. 

(3) Contractor to erect building is 
entitled to learn from architects how 
much is dually coming to him, while 
owner has right to be informed of 
amount he has to pay within time 
prescribed, and, material alterations 
having been made in building, it was 
duty of architects, under contract 
vesting In them determination of 
what sums should be allowed there¬ 
for, to act as required, but such pro¬ 
vision did not relieve contractor 
from agreement to perform accord¬ 
ing to plans and speclflcatlons, as 
modified.—Henneblque Const Co. v. 
Boston Cold Storage ft Terminal Co., 
119 N.E. H8. 230 Mass. 466, L.RJL 
1918P 374. 

(4) Under building contract mak- 

tng adoption of contractor's shop 
drawings dependent on architect’s 
approval, contractor is entitled to 
reasonable opportunity to have them 
prefteated and passed on, and to rea- 
sqnahla time to present new or modi¬ 
fied Berry v. Huntington 

Masonic. Temple Ass’n, 98 S.E. 855, 

I0y*ya, 842. 


41. Wash,—Swe^tt v. Bonne, 110 P. 
617, 60 Wash. 18. 

441. Conn.—West v. Sudsi, 86 A. 1015, 
69 Conn. 60. 

43. Tex.—Olson v. Burton, Clv.App., 
141 S.W. 649. 

Wis.—Modem Steel Structural Co. v. 
English Constr. Co., 108 N.W. 70, 
129 Wla 31. 

44. Ariz.—Guarantee Title & Trust 
Co. V. Willis, 297 P. 445, 38 Ariz. 
83. 

Ind.—Wm. P. JungclauB Co. v. Ratti, 
118 N.E. 966, 67 lnd.App. 84. 

Iowa.—^Van Dyck Heating ft Plumb¬ 
ing Co. V. Central Iowa Bldg. Co.. 
206 N.W. 650, 200 Iowa 1003—F. 
E. Marsh ft Co. v. Light ft Power 
Co. of St Ansgar, 195 N.W. 754, 
196 Iowa 926. 

Me.—Jacques v. Otto Nelson Co., Ill 
A. 516, 119 Ma 888. 

Tenn.—^Lee Tolley Co, v. Marr, 12 
TenD.App. 606. 

Tex.—Btarrell v. City of Lufkin, 
Com.App., 280 S.W. 174, reversing 
City of Lufkin v. Harrell, ClvAipp., 
266 S.W. 179. 

Utah,—Campbell Bldg. Co. v. State 
Hoad Commission, 70 P.2d 867, 95 
Utah '242. 

Wash.—^De Honey v. Gjarde, 286 P. 
290, 134 Wash. 647—^Hurley v. 
Hlona-Benton School Dlst No. 27, 
215 P. 21, 124 Wash. 587. 

Vew saglneez cannot change writ¬ 
ten contract between owner and con¬ 
tractor by objections to complete 
work certified by bis predecessors re¬ 
gardless of whether his objections 
are good or bad. — Washbume v. 
Property Owners’ Co-op. Ass’n of 
Middlesex County, 2d6 N.T.S. 86, 208 
App.Div. 366, affirmed 148 NJBL 749, 
240 N.y. 668. 

46. Tenn.—Johnston v. Cincinnati, 
N. O. ft T. P. Ry. Co., 240 S.W. 

[ 429, 146 Tenn. 135. 

i4flL N.H. — N. E. Redlon Co. v. 
Franklin Square Corporation, 196 
A. 848. 

Wash.—^De Honey v. Gjarde, 286 P. 

290, 184 Wash. 647. 

PxovlBloas for Intsrpretatloii by 
arohltect 

(1) Where building contract pro- 
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vldes that architect shall be “the In¬ 
terpreter of the conditions of the 
Contract and the Judge of its per¬ 
formance’’ but forbids architect to 
side with either party, architect may 
not interpret contract arbitrarily nor 
adopt his own understanding of 
meaning of teirns as canon of con¬ 
struction. — N. B. Redlon Co. v. 
Franklin Square Corporation, N.H., 
195 A. 348. 

(2) Where word “hauling,” as 
used in provision of railroad con¬ 
struction contract specifying price 
for hauling bridge materials, was 
not ambiguous, interpretation of 
term by railroad’s chief engineer was 
properly rejected. — Northern Pac. 
Ry. Co. V. Twohy Bros. Co., C.CAu 
Or., 95 F.2d 220. 

(8) Where a contract provided 
that changes were to be made only 
In writing, signed by the architect 
and countersigned by the owner, and 
that the architect should have 
charge of work for owner, and that 
his duties should consist in giving 
interpretations of the contract, the 
architect did not have authority to 
excuse contractors trom performing 
any part of the contract—^Hurley v. 
Kiona-Benton School Dist No. 27, 
215 P. 21, 124 W'ash. 537. 

47. N.H. — N. B. Redlon Co. V. 
Franklin Square Corporation, 196 
A. 848. 

What are ••mhua changes" 

The substitution of ledge chips 
for part of the gravel which building 
contract specified for drainage fill 
under building was a “minor change” 
within contract provision authorizing 
architect to make minor changes, 
where such substitution actually im¬ 
proved drainage.—N. E. Redlon Co. 
V. Franklin Square Corporation, su¬ 
pra. 

4«. W.Va.—Smith v. Parkersburg 
Dlst Bd. of Education. 85 S.E. 613, 
76 W.Va 289. 

49. U.S.—Gammltto v. Inhabitants 
of Town of Dedham, Masa, 164 F. 
698. 90 GGA. 466. 

9 C.J. i> 769 note 67, 
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to declare the contract abandoned or to employ 
others to execute any part of the work and to 
charge the same to the contractor.®** Where the 
owner proceeds with the completion of a building 
after the contractor’s abandonment of the contract, 
a provision requiring the work to be certified or 
approved by the architect has no application.®^ 

(3) Who Must Produce Approval or Certifi¬ 
cate 

Whether the duty to procure a decision or certiflcate 
of a thfrd person rerta on the owner or on the contractor, 
depends on the intent of the parties as indicated by the 
terms of the contract. 

Unless it is in terms, or by fair implication from 
the nature or language of a building agreement, 
made the duty of the owner to procure a certifi¬ 
cate, 'decision, or estimate of an architect, etc., the 
responsibility rests solely on the contractor to ob¬ 
tain it,®2 unless the requirement is waived, is dis¬ 
cussed infra § 497 a (3). It has been held, how¬ 
ever, that such duty is not on the contractor, where, 
by the terms of the contract, the architect’s decision 


§ 497 

or estimate is to be made solely -for the benefit of 
the owner.®* 

§ 497. -Settlement of Disputes 

a. In general 

b. Building and construction contracts 
a. In General 

A contract may lawfully provide that disputes be- 
tween the parties ehall be referred to a referee or arbi¬ 
trators, but the question referred must be a matter of 
dispute within the meaning of the arbitration agreement. 
The agreement for arbitration may be waived. 

A method fixed in the contract for the settlement 
of disputes is in the absence of fraud' usually re¬ 
garded as valid and binding on the parties,®^ as 
where it is agreed to submit such question to a 
referee or arbitrators.®® The parties to such agree¬ 
ment must live up to their engagement according to 
its spirit,®® and are bound by the teems of the 
submission.®'^ The question referred to arbitration 
must be a matter of dispute within the meaning of 
the arbitration agreement®* When a controversy 
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so. SCizin.—Langdon v. Northfield, 
44 N.W. 984. 42 Minn. 464. 

9 C.J. P 902 note 81. 

51. N.T.—Clark v. Flelsolxmann Ve¬ 
hicle Co., 187 N.Y.S. 807. 

50. N.T.—Byron v. Low, 16 N.E. 45, 
109 N.T. 291. 

9 C.J. p 765 note 47. 

B3. N.T.—'Ruflllng v. Union Pipe & 
Const Co., 39 N.T.S. 216, 5 App. 
Dlv. 448. 

Pa,—Wilhelm Breisaer Conat. Co„ 79 

A. 147, 289 Pa. 512, 33 L.RJL,N.S.. 
345. 

51. XU.—Metropolitan L. Ins. Co. v. 
Long, 73 X11.APP. 663. 

Mo.—Coil v. Metropolitan L. Ins. Co., 
66 Mo.App. 247. 

55. U.S,—^Red Cross Line v. Atlan¬ 
tic Fruit Co.. 44 S.Ct 874, 264 U.S. 
109, 68 L.ICd. 682, reversing 185 N. 

B. 821, 233 N.T. $72, reversing In 
re Rod Cross Line, 191 N.T.S. 949, 
199 App.Dlv. 961. 

N.Y.—Gilbert v. Bumstine, 174 N.B. 
706, 855 N.T. 348, 73 A.L.R. 1458, 
reversing 241 N.T.S. 54, 229 App. 
DW. 170, affirming 237 N.T.S. 171, 
135 Mlsc. 306. 

Pa.—Leslie v. Belfi Bros. St Co., 16 
papist. & Co. 677. 

Wash.—Wager v. Odden, 868 P. 161, 
148 Wash. 188. 

18 C.J. p 680 note 64. 

OonAnot of prooMdJnga 
(1) A contract requiring arhitwir 
tion to be conducted under rules of 
a specified trade association is valid. 
—Oltarsh V. Closalo Dresses^ T N.T.S. 
^ 869, 265 App.Div. 582, reargument 
denied 8 N.T.S.2d 991, and 9 N.T.S.2d 

m. 


(2) Courts will not interfere with 
interpretation placed on arbitration 
rules of trade asBoclation by arbitra¬ 
tion committee of association, where 
such interpretation is not arbitrary. 
—Oltarsh V. Classic Dresses, supra. 
BstookUoii of consent to rabmlssion 
Where, pending a suit for broach 
of a contract to convey land, the 
parties agreed to submit the matter 
in dispute to three arbitrators, the 
Judge to sign a judgment at the next 
term, based on their award, but the 
agreement was not filed, and the 
award was to become a rule of court 
only on being filed, and the parties 
were unable, before the beginning of 
the term, to get a hearing before the 
arbitrators, whereupon plaintiff gave 
notice of withdraw^ of his consent 
to arbitrate and moved to have the 
case set for trial, the court had no 
authority to order that the case be 
heard and determined by the arbitra¬ 
tors; both parties being at liberty 
to treat the instrument as no long¬ 
er binding.—Liong v. Crbmer, 107 S. 
EL 217, 181 N.G 864. 

Bnforeeihsnt of award 
Action at law would not lie to en¬ 
force the award of ah arbitrator 
where only part of one element of 
the contention between the parties 
to the contract involved was submit¬ 
ted to the arbitration.—Johnson v. 
City of PrlnevUle, 196 P. 821, 100 
Or. 119. 

Se. N.T.—Newburger v. Lubell, 178 
N.B. 669, 267 N.T. 388, affirming 
260 N.T.S. 863, 232 App.Dlv. 601. 

57. Pa.—Goldstein v. International 
Ladles’ Garment Workers' Union, 
196 A. 48. 828 Pa. 885. 
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88. N.T.—^Bngelklng v. Independent 
Wet Wash Co., 254 N.T.S. 87, 142 
Misc. 510. 

I>a.—Kingston Coal Co. v. Glen AWen 
Coal Co.. 168 A. 677, 812 Pa. 646. 
Tex.—^lione Star Gas Co. v. Baccus, 
Civ.App., 11 S.W.2d 366. 

Wash.—Wager v. Odden, 268 P. 161, 
148 Wash. 188. 

Beitermiiutlon of arUtratoz’s Jnxls- 
dlotlon 

Whether an arbitrator may deter¬ 
mine whether or not he has Jurisdic¬ 
tion depends on language of arbitra¬ 
tion clause in agreement, and, if par¬ 
ties submit such question to him, he 
naay pass upon It—In re Kelley, 147 
N.B. 363, 240 N.T. 74, reversing 206 
N.T.S. 981, 209 App.Div. 870. 
iCattors wlt^ agreement 
Where contract for mining rail¬ 
road’s coal prdvided for payment at 
price obtained by railroad from sale 
at its breakers, dispute as to wheth¬ 
er price payable was that obtained 
by railroad from controlled subsidi¬ 
ary or current market price was ar¬ 
bitrable under contract—Kingston 
Coal Co. V. Glen Alden Coal Co., 168 
A. 677, 312 Pa: 646. 

Hatters not within agreement 

(1) Arbitration clause cannot be 
availed of during performance of 
contract to correct mistake of bar¬ 
gaining rendering contract profitless. 
—Bngelking v. Independent Wet 
Wash Co., 264 N.T.S. 87. 142 Misc. 
510. 

(2) Arhltratlon provision, in agree¬ 
ment dealing wltih brothers’ rights 
of stock ownership and employment 
in realty corporation, was held not 
I to authorize award by arbitrators 
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is settled by an agreement of the parties, no resort 
to the contract method of adjusting it by arbitra¬ 
tion is necessary.®* 

Waiver of arbitration. The parties may waire 
an agreement for arbitration and settle their dif¬ 
ferences in the courts.®® 

Statutory proceedings to enforce agreements for 
arbitration, including the right to enforce and waiv¬ 
er thereof, matters arbitrable under the statutes, 
and the procedure thereunder, are discussed infra 
§ 501. 

b. Building and Construction Contracts 

(1) In general 

(2) Construction and effect of provi¬ 

sions 

(3) Waiver of provisions 
(1) In General 

A building contract may lawfully provide that dis¬ 
puted questions shall be submitted to the architect or 
engineer, or to arbitrators. The contraot need not sub¬ 
mit a matter to arbitrators where he* is not notified that 
the owner claims that the work was not done according 
to specifications. A submission to arbitration without 
raising the objection that the contractor has lost his right 
to dissent waives the objection. A subcontractor may 
recover damages for the contractor's breach of an arbi¬ 
tration agreemeirt. 

A building or construction contract may lawfully 
provide that the architect or engineer shall settle 
all matters of dispute between the owner and con¬ 
tractor in respect pf the performance of the con¬ 


tract or that the matters in dispute shall be sub¬ 
mitted to arbitration.®! Such an agreement is of 
the essence of the contract and is not subject to 
revocation by either party.®* The arbitration clause 
is, of course, inapplicable where no dispute ex¬ 
ists.®® Where a railroad construction contract 
provides for the settlement of disputes by the rail¬ 
road company’s engineer, the latter acts as referee 
only when disputes are referred to him in that 
capacity for settlement.®^ 

Notice, Where a contractor is not notified that 
the owner’s failure to pay is due to any claim that 
the work does not comply with specifications, he is 
not bound to submit the matter to arbitrators as 
provided by the contract in the event of a difference 
as to compliance with specifications.®® 

Waiver of objections. A submission to arbitra¬ 
tion without raising the objection that the contrac¬ 
tor has lost his right to dissent is a waiver of such 
objection.®® 

Failure to submit dispute. The fact that an arch¬ 
itect would have decided a question as to the suf¬ 
ficiency of the materials furnished by the contractor 
in a particular way is not equivalent to its submis¬ 
sion to him and his actual decision thereon.®'^ 

Breach of arbitration agreement. Breach of an 
agreement to submit a controversy to arbitration 
vjdll support an action for damages, and may be 
pleaded in bar where arbitration wm confined to 
furnishing essential evidence of specific facts and 


which ppohlblted, one brother, who 
had withdrawn from corporation, 
from conducting independent realty 
brokerage huslneas In same area 
with corporation, despite general 
provision for arUtratton of **any 
questions of any kind now existing 
or hereafter arising,” since only In¬ 
terests involved in the contract cpuld 
be arbitrated.—Pumphrey v. iW- 
phrey. lid.. 191 A. 286. 

' (8) Arbitration agreement author* 
Islng award of daniages for crops 
or fences did not authorise award 
of damage for land.—Lone Star Gkus 
Co. v. Baccus, Tex.Clv.Appw, 11 S.W. 
2d 866. 

88. WIs.—Quaat v. Guetikow, 159 N. 

W. 810, 164 WIs. 197. 
bOw pf.S.—William S. Gray & Co. v. 

' ^eiitem 'Borax Co„ aCLA.CaL, 99 

Uaboi^ 

' ' unoondlttonal denial 

of I^llltir. under contract sued' 6nj 
arbitration other-* 
ad condition piece-' 

u;S AnJ|i>nee y. Fox “Film Corporation, 


Minn.—^Anderson v. M. Burg & Sons,. 

212 N.W. 9, 170 Minn. 63. 
Answexlag on uaxlts 
Where party who has agreed to 
arbitrate a controversy that may 
arise takes controversy to court in 
ordinary way, and other party files 
an answer on the merits, thereby 
joining with first party in rejecting 
arbitration and tendering controver¬ 
sy to' court, one party Is not there¬ 
after entitled to resort to arbitration 
over protest of other.—The Bellxe, D. 
aN.Y., 26 P.Supp. 668. 

8L U.S.—Merrlll-Buckgaber Co. v. 
U. S.. 49 CtCL 658, qfiilrmed $6 B. 
Ct. 662, 241 U.S. 887, 60 L.Bd. 1058 
—Gearing v- Unlt^ States, 48 Ct 
CL 12. 

m.—Wisconsin Bridge & Iron Co. v. 
Mlssourl-nUnols Brl^e Co., 272 
ULApp. 12.. See JSrrapt v., Colum¬ 
bia Western Mlll^ 195 BLApp. 14. 
Mo.-rSohool Dlst of Independence ex 
' ret Whalen v. WUoor, App., 58 S. 
W.2d 1009. 

Po.—Bellly v. Rodef. Sholem Congre- 
gatloh, 90 A. 846, 248 P& 628w 
Wash.—Black v. Philip Miller Co., 7 
P.2d 88, 166 Wash. 480, reversed | 
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on other grounds 14 P.2d 11,. 169 
Wash. 409. 

68. Or.—Friberg v. Blrod, 296 P. 
1061, 186 Or. 186. 

68. Ark.—^AmOrlcan Surety Co. of 
New York v. Klnnear Mfg. Co.. 60 
S.W.2d 586, 186 Ark. 959. 

Mi Fla—Duval County v. Charles¬ 
ton Bngineeying & Contracting Co., 
184 So. 509, 101 Fla 841. 

66. 8.D. — Symms-Powers Co. v. 
Kennedy, 146 N.W. 670, 83 S.D. 
856. 

Here nsgtoot of an owner to pay 

after the completion of a contract 
for ^e Installation of a heating 
pUmt is no notice to the oontractor 
that there is a claim that the plant 
does not comply with specifications 
so as to require him to submit the 
matter to arbitrators as required by 
the contract—SymmsTPowers Ca v. 
Kezmedy, supra 

66. Wash.—Brown v. Fsmandls 67 
jP. 674, 27 Wgsh. 282. 

87. TJ.S.—Northweatem Terra Cotta 
Co. V. Caldwell^ Neb., 28% F. 491. 
148 aCJL 257. 
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such form of evidence is a condition precedent to 
suit; and so, on'refusal of the prindpal contractor 
for railroad construction work to submit to the 
railroad company’s engineer a controversy with 
a subcontractor, as required by the subcontract, the 
subcontractor could cease work, and sue the prin¬ 
cipal contract for breach of the arbitration agree¬ 
ment®® Where the parties agree to waive the 
architect’s certificate and to submit all matters to 
arbitration, the revocation Of the arbitration ter¬ 
minates the waiver and relegates the parties to their 
rights under the original contract.®® 

(2) Construction and- Effect of Provisions 

Matters of dispute that are referable to the architect 
or engineer, or to arbitrators, are those, and only those, 
that fairly fall within the terms of the agreement. Dls> 
putes arising before the contract was made and settled 


by the contract as made are not within a provision fc 
settlement of disputes of the architect or engineer. 

Any matter of dispute which fairly falls within 
the terms of the provision for determination of dis¬ 
putes by architects, engineers, or arbitrators may 
be submitted and passed on by them.*^® Such pro¬ 
visions, however, are in derogation of the common- 
law right of , trial by jury,*^^ and will not be extend¬ 
ed beyond the terms of the contract, or apply to 
disputes as to matters or work not covered there¬ 
by,'^® unless the restrictions of the contract are 
waived;"^®' and the law will compel parties to re¬ 
sort to such a means of settling their disputes only 
when the terms of their contract are clear and cer¬ 
tain in showing that they had such an intention.^^ 

The provision for settlement of disputes does not 
apply to disputes between the contractor and an¬ 
other contractor,^® or in which the architect is'a 


68. TT.S. — McCullough v. Cllnch- 
Mltchell Const Co., C.C.A.MO., 71 
ir.2d 17, certiorari denied Cllnch- 
Mitchell Const Co. v. McCullough, 
65 S.Ct 96, 293 U.S. 682, 79 L.Bd. 
678. ■ 

Oondltlott preoedMLt to nboonbrao- 
tor*8 obUgatloa. ' 

CTnder contract embodying provi¬ 
sions ot principal contract for rail¬ 
road grading, and arbitration clause 
contained' In principal contract de¬ 
termination by chief engineer, as ar¬ 
bitrator, of Question whether altera¬ 
tion In plans materially changed 
character of work and entitled sub¬ 
contractor to extra compensation was 
condition precedent to obligation of 
subcontractor to go ahead with work. 
—MoCullongh V. Cllnoh-Mltchell 
Const Co., supra. 

69. N.T.—Fox V. Powers, 72 N.T.S. 
678, 65 App.Dlv. 112. ‘ 

TO. Colo.—Stewart v. Breckenrldge, 
169 P. 543, 69 Colo. 108. 

Oa.—Morris v. Peachtree Heights 
Park Cow, 148 S.F. 909, 38 OaApp. 
303. 

Ill.—-Wisconsin Bridge * Iron Co. v. 
Mlssourl-XUlnols Bridge Co., 272 
I11.APP. 12. 

La. — French Market Homestead 
Asa'n V. XJsner, 129 So. 202, 170 La. 
783. 

Va.—Rosenberg v. Turner, 98 S.B. 
763, 124 Va. 769. 

Conflict In dxawliigs and spaoifloa. 
tlons 

Building contract authorising ar¬ 
chitect to construe drawings and 
speoifleations wan held to empower! 
him to decide which should govern 
In case of conflict — Stewart v. 
Breckenrldge, 169 P. 548, 69 Colo. 
IDS. 

Bxtxa oompensatlon 
In a construction contract provid¬ 
ing "that In case any dlHereuce ofj 


opinion shall arise |)etwe6n said par¬ 
ties in relation to ithe contract the 
work to be done er that has been 
performed under It' eta, the decision 
of the architect shall be final and 
binding on all parties hereto," gave 
to architect power to determine 
whether or not extra compensation 
should he paid by owner for work 
which contractor claimed waa not 
covered by the contract—Rosenberg 
V. Tumelr, 98 S-B. 768, 124 Va. 769. 

71. Pa.—Cramp & Co. v. Central 
Realty Corporation of Philadel¬ 
phia, 110 A. 763, 268 Pa. 14. 

9 C.J. P 766 note 62. 

TO Ill.—-Weld V. First National 
Bank of Bnglewood, 166 lllA.pp. 8. 
Masa-r-Morgan v. Murdough, 104 N. 

E. 465, 216 Masa 502. 

Mo,—Bowman v. Jones, 60 S.W.8d 
208, modified Bowman v. C. O. 
Jones Bldg. Ca, 68 8.W.2a 718, 882 
Mo. 520. 

Or.—Hansen, Hammond ft CUst ▼. 
Broadway Bank, 268 P. 918, 124 Or. 
26. 

Pa.—Cramp A Co. v. Central Corpora¬ 
tion of Philadelphia, 110 A. 763, 268 
Pa 14—Keller-Pike Co. v. Wetter, 
97 A 469, 262 Pa 340—Gets v. 
Seaks, 28 PaOist ft Co. 686, 48 
BaupkCo, 266, 

Tex.—^Puckett v. Road List No. 2, 
CivApp,, 290 S.W. 804. 

Wash. — Hurley v. Kiona^Benton 
School Dlst No, 27, 216 P. 21, 124 
Wash. 687—Russell v. Yesler, 164 
P. 188, 89 Wash. 269. 

9 C.J. P 766 note 63, p 766 note 66. 

BurdMt of idiowliig that a particu¬ 
lar Question Is within an arbitration 
clause rests on the party asserting 
It.—Cramp ft Co. v. Central Realty 
Corporation of Philadelphia, 110 A 
763, 268 Pa. 14. 

Appeal or referesoe to. azUtrators 
fr om the decision of the architect, 
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engineer, or superintendent when au¬ 
thorized by the contract can only be 
made In the cases provided for In 
the contract — Concord Apartment 
House Co. Y. O’Brien, 81 N.E. 1088, 
228 lit 360—8 CJ. p 766 note 62. 

B xt ra wozk ozdsxed by pnMlo atu 
thoxltlM 

Where city building Inspector re- 
Qulred foundation in addition to that 
specified, and the contractor claimed 
additional compensation, which claim 
was rejected by the architect such 
rejection Is no defense under the 
provision that the decision of the 
architect ' as ta the true m^ing 
of the drawings and speciflcatlops 
shall be final; the arbitration provi¬ 
sion not extending to the additional 
work ordered by public authorities. 
—Cramp ft Co, v. Central Realty 
Corporation of Philadelphia, 110 A 
768, 268 Pa. 14. 

TO N.T.—Priore v. Bchormerhom, 
142 N.B. 887, 287 N.T. 16, affirming 
In re Priore, 198 N.T.S. 943, 205 
App.Div. 877, and reargument de¬ 
nied 148 N.B. 744, 287 N.T. 564. 

Acts oourtltattag waiver 
Where, under a contract providing 
for arbitration between contractor 
and owner, the arbitrators were lim¬ 
ited to a oonslderatlon of payment 
for additional work, or allowance for 
alteration and loss caused by delay, 
but the contractor presented all 
claims to arbitration, his conduct 
amounted to a waiver of the restric¬ 
tions under the contract, and gave 
the arbitrators Jurisdiction to deter¬ 
mine all matters dispute.-Priore 
V. Sehermerhom, supra. 

74. Wash.—^Russell v. Tesler, 164 P. 
188, 89 Wash. 260. 

75. N.T.—Delamater v. Folat 8 N. 
T.S. 711, 50 Hun 628. 
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party,*^8 nor does it apply to disputes between the 
contractor, and a person furnishing materials,or 
between the subcontractor and a person furnishing 
him labor and materials, unless it is expressly made 
a part of the latteris contract and a provision 
in the original contract that the engineer in charge 
shall settle disputes does not authorize him to de¬ 
cide as to the validity of a contract between the 
contractor and a subcontractor.79 
Although a railroad construction contract provid¬ 
ed that a claim for extra work should be presented 
to the division engineer, compliance with such re¬ 
quirement was excused where there was no one 
authorized to pass on the claim.80 A provision for 
the submission of disputes that may arise as to 
the fulfillment of the contract does not give to the 
arbiter the right to pass on a claim for damages 
for nonfulfillments! Disputes arising before the 
contract was entered into, and settled by the con¬ 
tract as made, are not within a provision for set¬ 
tlement of disputes by a third person,82 

(3) Waiver of Provisions 

Provisions for arbitration may be waived. 


I Provisions in building or construction contracts 
.requiring submission of disputes to architects, ar¬ 
bitrators, or other designated persons may be 
waived,83 in whole or in part,84 as by going to 
trial on the merits, or otherwise failing to assert 
its right to arbitration as a defense to an action 
on the contract.35 

§ 498. — Decision 

a. In general 

b. Building and construction contracts 
a. In General 

The decision of arbiters must be made in good faith, 

I and Is final when the contract so provides, in the absence 
i of fraud, mistake, or other cause held sufficient by the 
courts to Impeach Its validity, such as the disqualifica¬ 
tion of the arbiters, etc. 

Where work is to be done or property bought 
subject to the approval of a designated person, such 
person must exercise his judgment in good faith, 
without caprice or prejudice, subject to judicial 
review,®* and, when the contract is one for an 
appraisement as distinguished in some jurisdictions 
from arbitration, the appraisers act on their own' 


7«, Pa.—Bratton Co. v. State Aay- 
lum, 24 Pa.r<8t 798. 

9 CJ. p 7S6 note 68. . 
wnstbsT or not arohlteot la fault 
The arbitration clause In a build- 
ins' contract does not authorize the 
architects to pass on the question 
whether or not they themselves were 
at fault—Eellly v. Rodef Sholem 
Congregation, 90 A. 845, 243 Pa. 528. 

77. Neb.—Central Nebraeka Mill- 
work Co. V. Olson & Johnson Co.. 
196 N.W. 707, 111 Neb. 396. 

78. Pa.—Warren-BIhret Co. v. Byrd, 
69 A. 761, 220 Pa. 246. 

Tex.—American Surety Co. of New 
York v. Shaw, Com.App., 69 S.W.2d 
47, 61,. citing Oozpos Jtizls, and 
reversing, Civ.App., 47 S,W.2d 474. 

79. Or.—Wallace v. Oregon Engi¬ 
neering & Construction Co., 174 
P. 156, 90 Or. 81, affirmed 175 P. 
446, 90 Or. 81. 

80. TJ.S.—Southern New England R. 
Corporation v. Marsch, aCAuMasa, 
46 F.2d 766. 

81. Fa.—Shoemaker v. Rlebe, 88 A. 
662, 241 Pa. 402. 

88. U.S.—^Dock Contractor Co. v: 
City of New York, ac.A.N.Y., 296 
F. 877. 

OnhMpti'ng speoUcatioiui 
Where specifications for masonry 
and for carpentry dUEered, and prin¬ 
cipal edntractor before letting sub¬ 
contract told subcontractor which to 
follow, there was no room for ap¬ 
plication of rule I that parties may 
agree that the.althitectishall, settle| 


disputes.—Welffenbach v. Smith, 166 
P. 618, 97 Wash. 891. 

83. Ill—Salomon-Waterton Co. v. 

Union Asbestos & Rubber Co., 268 

IllJlpp. 588. 

Md.—^McBvoy v. Willard E. Ham Co., 

98 A. 522. 129 Md. 93. 

N.H.—^N. B. Redlon Co. y. Franklin 

Square Corporation, 195 A. 848. 
Acts or oalsslonB oonstitnting 
waiver 

(1) Covenant in construction con¬ 
tract for settlement of disputes by 
designated engineer as referee is 
for protection of contractor’s em¬ 
ployer, and latter's failure to Insist 
on covenant or taking position which 
implies contrary may operate as 
waiver.—Duval County v. Charleston 
Engineering & Contracting Ca, 184 
So. 509, 101 Fla. 341. 

(2) Clause relating to arbitration 
of differences that might arise con¬ 
cerning alterations required to be 
submitted to architect, was not bind¬ 
ing on contractor, where entirely ig¬ 
nored by owner, who gave directions 
concerning work and changes in the 
construction without consulting ar¬ 
chitect — Hooker v. C. R. Pease 
Const Co., 127 N.B. 156, 78 IncLApp. 
214. 

(8) Contractual requirement of ap¬ 
peal to arbitrators by contractor or 
subcontractor dissatisfied with archi¬ 
tect's ruling'Was waived, where, on 
trial of case, subject-matter of rul¬ 
ing was fully inquired Into and ^r- 
roneousness disclosed.—Anchor Fire¬ 
proofing Co.. V, Stewart-McQehee 
Const Co., 142 So. 783, 175 La. 7. 
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84 Fla.—Duval County v.. Charles* 
ton Engineering & Contracting Co.» 
184 So. 509, 101 Fla. 341.' 

86. Mich.—^Lewle-Rall Iron Works 
V. Bethel African M. E. Church. 
218 N.W. 760, 242 Mich. 126. 

Mo.—Rllne Clo^ & Suit Co. v. Mor* 
ris, 240 8.W. 96, 293 Mo. 478. 
N.H.—N, E. Redlon Co. v. Franklin 
Square Corporation, 196 A. 848. 
Utah.—Salzner v. Jos. J. Snell Es¬ 
tate Corporation, 16 P.2d 923, 31 
Utah 111. 

Wis.—Quast V. Guetzkow, 169 N.W. 
810, 104 Wis. 197. 

Pallnre to set up pzoTisio]i as Os. 
fense 

Failure to set up arbitration pro¬ 
vision of construction subcontract 
as defense to action thereunder for 
work and materials would waive the 
right to arbitration, but right was 
not waived .where answer set up ar¬ 
bitration provisions as defense, and 
defendant demanded arbitration.- 
Syracuse Plaster Co. v. Agostini 
Bros. Building Corporation, 7 N.Y.S. 
2d 897. 169 Mlsc. 564. 

Bight to arUtratloii as to esctra 
work is presumed waived, where no 
such question was presented by the 
answer of defendant owner, and the 
owner made no objection to the ad¬ 
mission of testimony offered by the 
contractors in support of their 
for extra work.—Clark v. Flelsch- 
maun Vehicle Co., 187 N.Y.S. 807. 

88. Mo.—FuUington V. Ozark Poul¬ 
try Supply Co., 89 S.W.2d 780. 827 
Ma 1167.. 
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knowledge, which they may acquire, and act on the 
evidence of witnesses.®"^ An objection that the 
report of appraisers was not made within the time 
prescribed in the contract is without merit where 
time was not made the essence of the agreement, 
and the delay was caused by some of the first 
appointed appraisers to act:88 

Where the determination is committed to a third 
person,S9 or as in the case of a newspaper sub¬ 
scription contest, to the management of the pa¬ 
per,®^ the decision, if the contract provides that 
it shall be final, is binding on both of the contract¬ 
ing parties in the absence of fraud or such gross 
mistake as would imply fraud or a failure to exer¬ 
cise an honest judgment. So, where it is agreed 
by the parties that quantity, price, or quality is to 
be left to the opinion and determination of a third 
person, his judgment or estimate is binding, in 
the absence of fraud or mistake,®^ 


The decision of the designated person is not 
binding, however, unless the contract specifically so 
provides;®® nor is such decision binding where the 
arbiters proceeded on a fundamentally wrong bas¬ 
is, or rested the decision on a wrong view of the 
contract;®® where there was fraud and bad faith,®^ 
either on the part of the arbiter or one of the 
parties to the contract;®5 where the arbiters could 
not freely exercise their judgment;®® or where 
the language of the arbiter indicates that he is not 
rendering a present decision but is leaving the mat¬ 
ter for future determination.® The decision is 
not final where the arbiters were disqualified,®® 
where they exceeded their authority,®® or where 
the decision concerned matters not properly sub¬ 
mitted to them under the terms of the contract,^ 
or when it was made by persons other than those 
designated in the contract.® A party who has 
agreed to the submission of a question under an 
arbitration clause in the contract cannot, however, 
afterward assert that such clause was not broad 


07. Wash. Wagner v. Peshastin 
Lumber Co., 270 P. 1082, 149 Wash. 
328. 

88. Cal.—Thompson v. Newman, 171 
p. 982, 3$ CalApp. 248. 

89. tr.S.—Lewis Meats Co. v. Chi¬ 
cago Mercantile Bxch., CC.A.111. 

1 P.2d 281. 

Ark.—Blytheville Courier V. McCall, 
273 S.W. 368, 1C9 Ark. 148. 

Mo.—Hunt V. Owen Bldg. & Inv. Co., 
APP., 219 S.W. 138. 

18 dj. p 680 note 65. 

Oood faith of arbiter Is the test, 
not the reasonableness of his dis¬ 
approval. 

Md.—Dovoine Co. v. International 
Co., 186 A 37, 151 Md. 690. 

Tex.—Atlas Torpedo Co. v. TJ. S. 
Torpedo Co., Civ.App., 16 S.W.2d 
160. 

Dootsion of attorney 
When the parties to a contract 
agree to submit to the Judgment of 
an attorney who is designated in the 
instrument, neither of them may aft¬ 
erwards, in the absence of bad faith 
of the attorney, demand that the 
Judgment of a court shall be sub¬ 
stituted for that of the attorney.- 
School Diet of Klrkavllle v. Missis¬ 
sippi Valley Trust Co., Mo.App., 116 
S.W,2d 146. 

Qnestiotts of fact 
Questions of fact, on which the 
rights of patentee and licensee may 
turn, may by contract be referred to 
arbitrators, and their award thereon 
will be conclusive.—Sehweyer Blec- 
tric & Mfg. Co. V. Regan Safety 
Devices Co., C.C.AN.Y., 4 r.2d 970, 
certiorari denied 46 S.CL BlO, 268 
U.S. 690. 69 L.Bd. 1169. 


9a Ark.—Blytheville Courier v. Mc¬ 
Call, 273 S.W. 368, 169 Ark. 148. 
Inteipietatloii of terms 
Where rules of newspaper sub¬ 
scription contest barred “near rela¬ 
tives" of paper's employees and pro¬ 
vided that questions arising under 
contest were to be finally and abso¬ 
lutely decided by management, it 
was held that whether "brother-in- 
law" was "near relative” presented 
question of Interpretation for man¬ 
agement, and its decision that con¬ 
testant was not barred was final 
when not made corruptly or in bad 
faith,—^Blytheville Courier v. Mc¬ 
Call, supra. 

91. CaL — California Sugar, etc.. 
Agency v. Penoyar, 139 P. 671, 167 
Cal. 274. 

Xja.—^Perkins v. Meeker Sugar Refin¬ 
ing Co., Ill So. 686, 163 La. 227. 
Md,—Frankfort DlstiUcrles v. Bums 
Bottling Mach. Works, 197 A 599] 
—Devolne Co. v. International Co., 
136 A 87, 161 Md. 690. 

Wash.—Dickson v. Darnell, 167 P. 

937, 98 Wash. 801. 

18 C.J. p 680 note 66. 

92 . U.S.—Helvetia Milk Condensing 
Co. v. U. S., CtCL, 66 F.2d 676, 
reversing 89 F.2d 1012, followed 
in Highland Milk Condensing Co. 
V. U. S., CtCL, 39 F.2d 1016. 

93. IlL—Alton, etc., R. Co, v. North- 
cott 16 IlL 49—McAvoy v. Long, 
18 IlL 147. 

Wash, — Peterson v. Granger Irr. 

Dist, 248 P, 847, 187 Wash. 668. 
94 U.S.—Helvetia Milk Condensing 
Co. V. U. S„ CtCL, 56 F.2d 676, 
reversing 39 F.2d 1012, followed in 
Highland Milk Condensing Co. v. 
U. S., CtCL, 39 F.2d 1016. 
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Md.—Frankfort Distilleries v. Burns 
Bottling Mach. Works, 197 A 599. 
Tex—^Lone Star CJas Co. v. Baccus, 
CivA-pp.. 11 S.W.2d 865. 

18 C.J. p 680 note 68. 

VaUdoiu and didlbexate pnrpose 
to defraud need not be shown in or¬ 
der to constitute bad faith.—^Frank¬ 
fort Distilleries v. Bums Bottling 
Mach. Works, Md.. 199 A 699. 

95. U.S.—Forrest City Box Co. v. 
Sims, Ark., 208 F. 109, 126 aaA 
387. 

9a Vt—^Vanderwerker v. Vermont 
Cent R. Co., 27 Vt ISO. 

97. Mass.—^Bauer v. International 
Waste Ca, 87 N.E. 687, 201 Masa 
197. 

9& Tex—^Lone Star Gas Co. v. Bac¬ 
cus, Civ.App., 11 S.W.2d 855. 

99. Cal.—Long v. Chronicle. Pub. 

Co., 228 P. 878, 68 CaLApp. 171. 
Newspaper rabscxlptio]! contest 
That rules of newspaper subscrip¬ 
tion contest provided that, en any 
disputed question decision of man¬ 
agement would be final did not ena¬ 
ble either management or Judges of 
contest to declare that contestant 
who was entitled to personal notice 
of change in rules, was bound by 
notice published in newspaper.— 
Long V. Chronicle Pub. Co., supra. 

L N.T.—Grant v. Pratt, 97 N.T.S. 
29, 110 App.Dlv. 867, affirmed 79 
N.B. 1106, 186 N.T. 611. 

18 C.J. P 680 note 60. . 

8. Cal.—^Long v'. Chronicle Pub. Co., 
228 P. 873, 68 CaJUApp. 171. 

Or.—Crowell Elevator Co. v. Kerr 
Gifford & Co., 236 F. 1047, 114 Or. 
676. 
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enough to include the particular question sub¬ 
mitted.® 

Neither the refusal of the arbiter to act nor his 
failure to act in good faith terminates the contract, 
but leaves it, to the extent it is executory, to be 
performed or enforced, with 'the condition elim¬ 
inated.^ 

Selection of third arbitrator. Where the con¬ 
tract- provides for the selection of three arbitra¬ 
tors, the third to be selected by two chosen by the 
parties, a decision by two is invalid.® 

b. Building and ConstmctioiL Oontracte 

(1) Duty to render decision and give 

estimates or certificates 

(2) Notice of application for, and of 

time and place of, decision 

(3) Necessity of approval or certificate 

by person named 

(4) Qualifications of arbiters 

(5) Acts and proceedings of arbiters and 

mode of determination 

(6) Withdrawal of approval or certifi¬ 

cate 

(7) Conclusiveness and effect 

(1) Duty to Render Decision and Give Es¬ 
timates or Certificates 

It It tha arbiter's duty to decide matters properly 
submitted, and give his approval, estimates, or certifi¬ 
cates where the contractor is entitled thereto. 

It is the duty of the architect or engineer to 
pass on the matters properly submitted to him,® 
and to give his approval or furnish estimates or 

& TT.S.—^Roberts, Johnson & Band 7. 

Shoe Co. T. Westlnghouse Blectric 
& Mfg. Co., Mo., 143. F. 218, 74 C. 

CA. 848. 

4. Md. — FranlOCort Distilleries v. 

Bums Bottling Mach. Works, 197 
A. 699. 

B. U.S.—^Tennessee Lumber Mfg. Co. 

V. Clark Bros. Co., Pa., 182 F. 618, 

105 COA. 156. 

a N.T.—People ex reL Rapid Trans¬ 
it Subway Const Co. v. Craven, 

104 N.B. 922, 210 B.Y. 448, afflrm- 
. ing 145 N.Y.S. 1140, 160 App.Dlv. 

925. 

malm for extra work 
.Under a subway construction con- 
tract authorlzizLg an engineer to de- 
fieriulne disputes, his determination 
tft be final, unless an appeal was 
taken to arbitrators, it was his duty 
..tSt' pads 6n the contractor’s claim 
Cor extra -work, though he thought It 
(epii4d. not be 8uatalDed.r— People ex 
«dL iUap!|d Transit Subway Const Co. 

V. Craven, supra. 


certificates on being satisfied that the contractor is 
entitled' thereto he must exercise his power of 
withholding a certificate with reasonable discre¬ 
tion and not arbitrarily or capriciously;® and is 
justified in refusing only where there is a real 
and substantial failure on the part of the contractor 
to fulfill his duty under the contract,® the fact 
that the owner prevented the architect from giving 
the certificate not being any justification.^® ■ Where 
the arbiter is empowered to determine whether 
the work is satisfactory, he cannot stand by and 
watch the progress of the work, and then, when 
it is completed, refuse to accept it, but must re¬ 
ject defective work as soon as he discovers it.ii 
The mere failure or refusal of the arbiter chosen 
by the parties to give a certificate does not entitle 
the contractor to sue on the contractOn the 
pther hand it has been held that, if the person 
selected as arbiter refuses to act, the parties are 
remitted to the ordinary rules of procedure and 
evidence to establish their claims.^® 

(2) Notice of Application for, and of Time 
and Place of. Decision 

Notice of the contractor's application fbr a certificate 
of approval Is sometimes required, and ordinarily both 
parties are entitled to notice of the time and place when 
the arbiter l« to Investigate the matter with a view to a 
decision. 

In the absence of a provision in the contract 
requiring it, it is not necessary for the contractor 
to give notice to the owner of his application to 
the architect or engineer for a certificate of ap- 
proval.1* Where, however, the parties have fixed 
on a particular inode by which the right of pay- 

Neb.—Ho-ward County v. Pesha, 172 
N.W. 66, 108 Neb. 296. 

N.Y.—Bradley v. McDonald, 118 N.a 
340, 218 N.Y. 851—Charles Meads & 
Co. V. City of New York, 181 N.Y.S. 
704, 191 App.Dlv. 866. 

9 C.J. p 766 note 68. 

9. Arix—Gillespie Land A Irriga¬ 
tion Co. V. Hamilton. 29 P.2d 168, 
161, 48 Arix 102, citing Coxpos 
Juris. 

9 CJ: p 766 note 69. 

10. m.— St. Louis, eta, R. Co. v. 
Kerr, 88 N-B. 638, 153 XU. 182, af¬ 
firming 48 1U.APP. 496. 

9 C.J. p 767 note 60. 

IL Mich.—Kunze y. Jones, 166 N. 

W. 904, 200 Mich. 468. 

IS. Ga.—Southern Mfg, Co. v. Moss 
Mfg. Co., 81 S.B. 268. 18 GxApp. 
847. 

13. Px—Holscher v. Ingalls Stone 
Co., 66 Pa-Super. 76. 

14. Ul.—Taylor v. Renn, 79 IlL 181 
—Kort V. Lull, 70 HL 420—Mo- 
Auley T. Carter, 22 lU. 68. 


Arlz.—Gillespie Land & Irriga¬ 
tion Co. V. Hamilton, 29 P,2d 168, 
161, 43 Arlz. 102, dtlng Corpus 
Juris. 

CaL—KUng v. Bucher, 168 P. 871, 82 
CaLApp. 679. 

Mich.— V, Reid, 219 N.W. 692, 
243 Mich. 176. 

Neb.—Howard County v. Pesha, 172 
N.W. 65, 108 Neb. 296. 

N.J.—Central Union Stock Yards Co. 
v. Uvalde Asphalt Pav. Co., 87 A. 
285, 82 N.J.Bq. 246. 

N.Y.—Bradley v, McDonald, 118 N.B. 
840, 218 N.Y. 861—Hevenor v. Un¬ 
ion Ry. Co. of New York Cityj 204 
N.Y.S. 46. 208 App.Dlv. 610. 

8 GJ. p 766 note 67. 

OertUoate as "award" 

Certificate of engineer, made final 
arbitrator in building contract Is 
termed "award."—Frlberg v. Elrod, 
. 296 P. 1061, 186 Or. 186. 

a Cal I — Fhllbrook y. Mercantile 
I Trust Co. of California, 267 P. 882, 
I 84 CalApp. 187. 
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ment is to be ascertain^ the party applying for 
the certificate should give notice of the time and 
place of a hearing in respect thereof Generally 
it is essential to a final and conclusive decision 
on any matter of difference which the contractor 
and the owner have agreed to submit to the deci¬ 
sion of an architect or an engineer, that both par¬ 
ties should have notice of the time and place when 
the architect or the engineer is to investigate the 
matter with a view to such decision,16 unless there 
is something in the terms of the agreement de¬ 
claring or clearly importing that such notice need 
not be given.i^ 

(3) Necessity of Approval or Certificate by 
Person Named 

The certificate or approval ordinarily must be made | 
by the particular arbiter dealgnated In the contract or by 
one who, the parties have agreed, shall take his place, 
and cannot be made by one to whom the designated per¬ 
son has attempted to delegate his powers. 

Where the contract designates by name the arch¬ 
itect, engineer, or other person subject to whose 
approval the work is to be performed and by whom 
the certificate of approval is to be issued, the de¬ 
cision must be made and the certificate must be 
issued by the person named it should aflEirma- 
tively appear that the person making the decision 
or estimate is the person contemplated by the con¬ 
tract and, where the certificate of approval of 


two persons is required, a certificate by one only 
has been held to be defective ,20 except where the 
persons are designated in the altemative,2i or are 
partners ,22 and in such a case a certificate by the 
surviving member of such partnership may be suf- 
ficient .23 A failure to designate a person who is 
to furnish estimates does not avoid the contract or 
render nugatory any obligation into which the par¬ 
ties have entered,2^ 

Delegation. Under the principle stated in the 
title Agency § 134, that delegat^ powers cannot 
be delegated, a certificate or decision by one to 
whom the person named has attempted to delegate 
i his authority is msufficient,^^ but this does not 
prevent the person designated from seeking infor¬ 
mation from other sources, provided the decision 
rendered by him is his own;2® and it has been 
held that the engineer may delegate some of the 
supervision to qualified subordinates, especially 
where the engineer was frequently at the place of 
work.^"^ However, the terms of the contract may 
permit substitution,*6 and the parties may, of 
course, by agreement substitute another in place of 
the person named and it has been held that, 
where on the death of the architect whose certifi¬ 
cate of approval was required by the contract an¬ 
other is substituted by the owner and accepted by 
the contractor, the certificate.of the latter is sufl5- 
cient,36 and that, where the owner by dismissing 


la. Ill.—^Packard v. Van Scholck, 68 
III 79. 

16. Ill—Packard v. Van Schoick, 
supra. 

N-Y.—McMakon v. New York, etc., 
R. Co., 20 N.Y. 463—Collins v. Van¬ 
derbilt, 21 N.Y.Super. 818. 

17. Mass.—Nororosa v. Wyman, 72 
K.BI 347, 187 Mass. 26. 

9 aJ. P 771 note 9. 

la Ill,—Costello V. Delano, 118 N. 
E. 689, 274 111. 426. 

Lee Tolley Co. v. Marr, 12 
Tenn.App. 606. 

9 C.J. P 771 note 10. 

Beslffnatloii la spMifloatloiis 
Although building contract sued on 
does not name architect, where w- 
chlteot Is named In specifications 
attached thereto, contractor suing on 
contract must allege approval by 
the architect speclifted.—Hilton v. 
Taylor, 90 S.B3. 228, 18 Ga-App. 647, 
Sedsloa by fubordlaate; estoppel 
Railroad company was not es¬ 
topped, because of monthly payments 
to contractor upon a subordinate en¬ 
gineer's estimates, from reJecUng 
his estimate of the final amount due 
where the contract stated that such 
monthly estimates were not binding, 
and that the chief engineer should 


make the final estimate.—Costello v. 
Delano, 118 N.B. 689, 274 lU. 426. 

IS. Mich.—Moran v. Schmitt, 67 N. 
W. 323, 109 Mich. 282. 

20. K.Y.—Bowery Nat Bank v. New 
York, 8 Hun 689, 2 Thomps. & C. 
623, reversed on other grounds 58 
N.Y. 886-^daraB v. New York, 11 
N.Y.Super. 295. 

21. Ill—Vermont St M. B. Church 
y. Brose, 104 Ill. 806. 

“Ox his aModates” 

Where a bulldlnar cofatract provid¬ 
ed for supervision by the architect 
which also defined the term to in¬ 
clude S "or his associates." either 
could perform such duty, and the 
contractor could not dispute the au¬ 
thority of the associate to so act— 
J. a Hollingsworth & Co. v. Leach- 
vllle Special School Diet, 249 S.W. 
24, 16? Ark. 430. 

22 . IlL—Lull V. Kort 84 HU 226. 
Pn^—.’Wymard v. Deeds, 21 Pa.Super. 

882. 

Associate and partner of al;ohltaot 
Where, In a building contract the 
term “architect” was expressly de¬ 
fined as referring to a designated 
aifchitect and his associate and part¬ 
ner, the partner was an architect un¬ 
der the contract with authority to 
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pass on the work.—J. a Hollings¬ 
worth V. LieachvHle Special School 
Diet, 249 S.W. 24. 167 Ark. 430. 

23. HL—^Davidson v. Provost 86 HL 
App. 126. 

Where two arohlteots whose oexw 
tifleate Is xegulxed. dissolve paxtnex^ 
ship during the work and the builder 
refuses to allow one of the architects 
to have anything to do with the work 
and accepts progress certificates' 
signed by the other, the final certifi¬ 
cate signed by such architect Is sufflr 
oient-rLavanway v. Cannon, 79 P-. 
1117, 87 Wash. 693. 

24 Ohio.—Johnson v. Slaymsker, 18' 
Ohio Clr.Ct 104. 9 Ohio Clr.Dec. 
500. 

26. N.Y.—^McIntyre v. Tucker. 65 N. 
Y.S. 153, 86^ App.Dlv. 68. 

9 C.J. P 771 note 19. 

28. 1J.S.—Bowers Hydraulic Dredge, 
ing Co. V. U, S., 41 CtCL 214. 

27, Cat—American TruSt Co. v. 
Coryell. 48 P.2d 1102, 8 Cal.2d 161. 

2& U.S. — Memphis Trust Co. v. 
Brown-Ketchum, Iron Works, 
Tenm. 166 P. 898, 93 CCA. 162. 

29. Ma—Seretto v, Rockland, etc, 
R. Co, 63 A. 661. ,101 Ma 140. 

aa .N.Y.—Beechw v. Schuback, 83 
N.Y.S. 604, 4 Mlac. 64 
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tjie architect named renders performance impossi¬ 
ble, the contractor has a right to obtain the certifi¬ 
cate of another who is in charge of the work.®^ 
It has been held that the contractor may employ 
a third person to make the decision, estimate, or' 
certificate, where the architect or engineer desig¬ 
nated makes an unnecessary or unreasonable delay, 
or is guilty of mistake or fraud.32 

(4) Qualifications of Arbiters 

The person making the decision or eertiflcate must 
not be biased or otherwise disqualified. When perform¬ 
ance is to be passed on by the owner’s engineer, such 
engineer must be the one who held such position at the 
time of making the estimate or award. 

Since the parties are entitled to an honest de¬ 
cision, the arbiter designated to pass on the suffi¬ 
ciency of the contractor’s performance must be dis¬ 
interested and free from bias;®* but a board of 
education against whom an award was made in 
favor of architects could not complain that one of 
the arbitrators was disqualified, where such arbi¬ 
trator’s vote was not determinative, and he was a 
nominee of the board’s arbitrator.^^ Such person 
need not be a professional architect and the 
architect named is not rendered incompetent to 
issue a certificate by the fact that he is interested 
in the ownership of the building,or that he has 
previously been a witness in an action between the 


owner and the contractor, wherein there was in¬ 
volved the matter which is referred to him for 
decision.®^ So, also, an arbitrator is nof disquali¬ 
fied because of his interest as a member of a firm 
of architects which approved the drawings, where 
there is nothing to indicate that the architects 
would become liable to the owner in case they were 
at fault as between them and the contractor,** 
or because he is an engineer or architect in the 
employ of the owner,** as in the case of a railroad 
construction contract where the railroad company’s 
engineer is in good faith designated as arbiter, 
with knowledge by the contractor that he is em¬ 
ployed by the company;^® and similar provisions 
for the approval of a railroad company’s engineer 
may lawfully be inserted in contracts by railroad 
contractors with subcontractors to whom the work, 
or a portion thereof, has been subleL^i 

Such contracts, however, imply that the railroad 
company shall furnish a competent and reliable 
engineer,^* and a railroad company's engineer may 
by his unfair treatment of the contractor, be dis¬ 
qualified from making up the final certificates.** 
The engineer contemplated by such contracts is the 
incumbent of the office at the time the estimate 
or award is to be made, and not the person who 
may have held that office at the time the contract 
was entered into.** It has also been held that, 


81. Cal.—Griffith v. Happersberger, 
25 F. 187, 487, 86 Cal. 606. 

38. Ta.—Johnston ▼. Bunn, 62 S.E. 
341, 108 Ya. 490, 19 L.RA.,N.S.. 
1064. 

sa TT.S.—Northern Pac. Ry. Ca v. 
Twohy Broa Co., C.C.A.Or., 95 F.2d 
220 . 

Tex.—lifanett, Seastrunk & Buckner 
V. Terminal Building' Corporation, 
89 S.W.2d 1, 120 Tex. 874, 77 A-L.R. 
1122, reversing, ClT.App., 28 S.W.2d 
786. 

Knowledge of dlsqnaUlloatloa; waiver 
Contractors' knowledge that archi¬ 
tect, who determined pa]rnients under 
contract, was stockholder and direc¬ 
tor of building owner, was not waiv¬ 
er of complaint regarding architect’s 
disqualification due to his guaranty 
of maximum building cost—Jidanett, 
Seastrunk & Buckner v. Terminal 
Building Corporation, supra. 

Facts not showing dlsqualllloation 
!^eged separate arrangement for 
cdmpensation with one of arbitrators 
dfil'hot disqualify him, where agree¬ 
ment for compensation for all arbi¬ 
trators, Independent of outcome, was 
m^e to knowledge of all parties In 
manneir indicating that It was exclu¬ 
sive arrangement—In re Smith, 276 
K.T.S. 221, 248. App.BlT. 678. 


34. N.T.—In re Smith,’276 N.T.S. 
321, 243 App.Div. 673. 

35. CaL — Bacigalupl v. Phoenix 
Bldg., etc., Co., 112 P. 892, 14 CaL 
App. 632. 

36. 111.—Chicago Athletic Assoc, v. 
Eddy Electric Mfg. Co., 77 HI.App. 
204. 

37. Pa.—^Barclay v. Dec&erhoof, 83 
A. 71, 171 Pa- 878. 

sa U.S. — Memphis Trust Co. v. 
Brown-Ketchum Iron Works, 
Tenn., 166 F. 398, 98 aCJL 162. 
Same prlaolple upUes to a con¬ 
tract providing for submission to 
owner’s engineers of claim for exten¬ 
sion of time of completion, on ac¬ 
count of delay for which contractor 
was not responsible, so that a rejec¬ 
tion of claim by engineers or arbitra¬ 
tors provided for is final although 
engineers pass on effect of their own 
default—Firestone Tire & Rubber 
Co. V. Riverside Bridge Co.. Ohio, 247 
F. 626, 160 C.CJL 86 . 

39. tr.S.—Memphis Trust Co. v. 
Brown-Eetchum Iron Works, 
Tenn., 166 F. 898, 406, 98 aC.A. 
162. 

4a U.S.—Southern New England R. 
Conwratlon v. Marsoh, C.C.A. 
Mass., 46 F.2d 766. 

Mass. — Marsch v. Southern New 
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England R. Corp.. 120 N.E. 120, 
230 Mass. 483. 

9 C.J. p 902 note 80. 

'’Bnglneer In charge,” used in con¬ 
nection with a rall'way construction 
contract see Reilly v. Lee, 16 N.Y.S. 
313. 817. 

41. U.S. — McCullough V. Cllnoh- 
Mltchell Const Co., aC.A.Mo.. 71 
r.2d 17, certiorari denied Cllnch- 
Mitchell Const. Co. v. McCullough, 
66 S.Ct 96, 293 U.S. 682, 79 L.Ed. 
. 678. 

Kan.-Edwards v. Hartshorn, 82 P. 

620, 72 Kan. 19, 1 L-RJV.,N.S., 1060. 
N.r.—Read v. Decker, 6 Hun 646, af¬ 
firmed 67 N.T. 182. 

9 C.J. p 911 note 16. 

48. Ind.—Louisville, E. & St L. Ry. 
Co. V. Donnegaa, 12 N.E. 153, 111 
Ind. 179. 

9 CJ. p 903 note 88 . 

4a U.S.—Southern New England R. 
Corporation v. Marsch, aCAMass., 
46 F.2d 766. 

44 U.S.—Warner Const Co. v. Lou¬ 
is Hanssen’s Sons, C.C.AI 0 W 4 20 
F.2d 488. 

N.J.—Monmouth Park Assoc, v. Wal¬ 
lis Iron Works, 26 A 140, 66 N.J. 
Law 132, 39 Am.S.R. 626, 19 L.RjL 
466. 

9 C.J. p 904 note 6 , p 771 note 16. 
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where a contract for the excavation of a harbor 
and the filling of land provided for the deter¬ 
mination of disputes by a city surveyor in that 
locality, the subsequent employment of the sur¬ 
veyor to represent the interests of the employer 
disqualified him from acting.^B , 

The incompetency of an architect does not avoid 
his decision unless it amounts to fraud or bad 
faith.^® The fact that the architect was a state 
oflEcer does not affect the rights of the parties 

(5) Acts and Proceedings of Arbiters and 
Mode of Determination 

The arbiter muat aot In good faith, pursuant to the 
contract, and determine, by any mode he may choose, 
all matters properly submitted to him. The contractor 
may abandon the work when the decision Is based on 
fraud, but not when It la merely erroneous. Periodical 
estimates and certificates during the progress of the 
work may be provided for In the contract. 

Where payment of the contractor is dependent 
on a certificate, decision, or estimate of an archi¬ 
tect, engineer, or other arbiter, the contract must 


be construed as embodying the condition that the 
architect or engineer is to exercise his functions 
honestly and in good faith, ^8 pursuant to the terms 
of the agreement,and that every matter included 
in the contract and referred to him is to be deter¬ 
mined by him,®® although his estimates cannot'be 
expected to be absolutely correct.®^ Where the 
parties to a building contract select an architect 
to determine whether or not the work complies with 
the specifications an erroneous decision by the ar¬ 
bitrator will not justify the contractor in aban¬ 
doning the work, but he may abandon it where the 
decision is based on fraud and colksion between 
the architect and the owner and, where the 
arbiter arbitrarily rejects material forwarded by 
the contractor, the latter may have recourse to the 
courts.®® 

Where the decision or certificate should be made 
only on the knowledge of the architect,®^ he may 
make it on such legal principles as he deems ap¬ 
plicable, and on such evidence as he chooses to 
receive,®® and he is not required to take the testi- 


AotP Of pxodeoftssor 

Under building contract, the ar¬ 
biter authorized to mahe final deci¬ 
sion could reject hardware delivered 
and installed by subcontractor, not¬ 
withstanding previous approval of 
samples by his predecessor and gen¬ 
eral contractor.—■Warner Const Co. 
V. Louis Hanssen’s Sons, C.C.A.Iowa, 
20 F.2d 483. 

45. N.T.—Atlantic, Gulf & Pacific 
Co. V. Woodraere R. Co., 142 N.T. 
S. 068, 166 App.Div. S61, appeal 
dismissed 103 X.IL 1120, 209 N.Y. 
667. 

46. Conn.—George S. Chatfleld Co. v. 
O’Neill, 93 A. 183, 89 Conn. 172. 

Wash.—Bavaria Inv. Co. v. Wash¬ 
ington Brick, etc., Co., 144 P. 68, 
82 Wash. 187. 

47. Kan. — State v. Blanchard 
Constr., etc., Co., 186 F. 905, 91 
Kan. 74. 

PrauA 

Where contract between owner and 
contractor provided that paving 
should be performed in accordance 
with plans and specifications of en¬ 
gineer, who was to supervise work, 
engineer could properly delegate 
some of work supervision to quali¬ 
fied subordinates without being guil¬ 
ty of fraud against owner, especially 
where engineer frequently was pres¬ 
ent at place of work.—American 
Truat Co. v. Coryell, 48 P.2d 1102, 3 
CaL2d 161. 

4a U.S—Southern New England R 
Corporation v. Marsch,, C.C.A. 
Hass., 45 r.2d 766—Gearing v. U. 
. S., 48 Gta 12. 


Neb.—Howard County v. Pesha, 172 
N.W. 66, 108 Neb. 296. 

N.T.—Elizabeth Sash, Door & Supply 
Co. V. St Vincent's Hospital of 
Borough of Richmond, 270 N.7.S. 
196, 241 App.Div. 761. 

9 C.J. p 766 note 60. 

Axohiteofs belief that contractor 
is not complying with plans and 
specifications as to one particular in 
the construction of the building does 
not Justify him in acting arbitrarily, 
oppressively, or maliciously with re¬ 
spect to other particulars.—^Lund v. 
McCllnton, Mo-App., 205 S.W. 240. 

49. Cal.—Van Doren v. Bums, 288 
P, 1107, 106 CaJ.App. 224. 

HI.—See Rust v. Illinois Southern 
Ry. Co., 202 IlLApp. 688. 

Contract oonstzued 
Where a building contract provid¬ 
ed for payment for eighty-five per 
cent of the work erected on the 16th 
of every month on certificate of the 
architects, a subsequent contract 
providing that all money due the 
contraotor would be paid only to 
subcontractors designated by J, a 
member of the firm of architects, 
who should also determine the 
amounts to be paid, did not give J 
an arbitrary right of designation, 
but merely provided for payment to 
the subcontractors on certificate filed 
by him as architect—Richmond En¬ 
gineering & Mfg. Corporation v. 
Loth, 116 S.B. 774, 186 Ya. 110. 

Axchlteot oMifazTlBg with eontrao- 
torn and acting as arbitrator in 
agreeing on claims In accordance 
with provisions of contract did not 
exceed authority.—Van Doren v. 
Bums, 288 P. 1107, 106 CalApp. 224. 
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60, Pa.—Hunn v. Pennsylvania Inst 
for Instruction of Blind, 70 A. 812, 
221 Pa. 403, 18 L.RA.,N.S., 1248. 

61. La.—Louisiana Molasses Co. v. 
Le Sasaler, 28 So. 217, 52 La.Ami. 
2070, 28 So. 228, 52 Ta Ann 1768. 

S2. Tex.—Garrett v. Dodson, dv. 

App., 199 S.W. 676, error refused. 
63. Utah.—Murphy v. Salt Lake 
City, 286 P. 680, 66 Utai 296. 

54. U.S.—'Spencer v. Duplan Silk 
Co., C.C.Pa., 112 F. 638, reversed on 
other grounds 116 F. 689, 63 C.C.A. 
321. 

Deolsloa not based on personal 
knowledge 

Where a contract stipulated that 
in case of failure or unreasonable 
delay of the builder to provide the 
labor and materials necessary to 
complete the work by a certain time, 
in the Judgment of two architects 
named, ^en the employer might aft¬ 
er notice, provide other labor and 
materials and complete the work; 
and it was held that the builder 
could not be stopped from proceeding 
with the work, .on the Judgment of 
the architects, where the Judgment 
of one was based solely on what the 
other had told him, and aot on his 
own examination.—^Benson v. Miller, 
67 N.W. 943, 56 Minn. 410. 

66. Mass.—Norcross v. Wyman, 72 
N.E. 847, 187 Mass. 26. 

9 aJ. p 766 note 65. 

Sonroe of evidsnos 
The certificate of the architect as 
to damages for contractor’s default 
la not rendered invalid by the Inclu¬ 
sion therein of the statement that 
It covers matters ’’brought to our no" 
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mony of witnesses in arriving at his decision 
nor is he required personally to inspect the work, 
but he may appoint expert agents for that purpose 
and issue certificates on their report.^^ 

The owner, by discharging or dispensing with 
the services of an architect and assuming personal 
control of the work, could not place it beyond the 
architect’s power to give a final certificate and 
thereby defeat the contractor’s recovery for sub¬ 
stantial performance.®^ 

Railroad constrwHon contracts. A railroad en¬ 
gineer, in making his estimates, measurements, or 
decision must proceed according to the provisions 
of the contract,®® and must do all that the contract 
requires him to do in due season,®® and act honest¬ 
ly and in good faith toward the contractor;®! and 
it is competent to show that he had disregarded or 
violated the contract provisions,®® or has miscon¬ 
strued the contract and made his estimates on a 
•different basis from that contemplated.®® It has 
been held that the engineer may arrive at his de¬ 
termination by whatever proper method he chooses, 
and is not bound to take evidence or to hear par¬ 
ties;®* but on the other hand it has been held 
that the contractor is entitled to notice and an 
opportunity to be present when estimates and meas¬ 
urements are made.®® Where a contractor, pur¬ 
suant to the contract, appeals from a decision of 
a local engineer to the engineer in charge of the 


work, the latter cannot refer the matter back to 
the local engineer, and the latter’s decision will 
not bind the contractor.®® 

Progress and final estimates. Railroad and other 
construction contracts may lawfully provide for 
partial payments to be made as the work progress¬ 
es, based on monthly or other periodical estimates 
made by the engineer or architect as to the amount 
and value of the work done,®^ with, in some cases, 
a separate final estimate to be made after the 
work is completed as a basis for settlement of the 
balance due,®® or where the work is discontinued 
and the contract canceled before entire comple¬ 
tion.®® In making periodical estimates for the 
purpose of determining the amount due, the archi¬ 
tect must act in a judicial manner and apply rea¬ 
sonable care and good judgment^® . Where the 
contract requires payments for labor and materials 
on invoices approved by the architect, he should 
procure tiie contractor’s statement that the labor 
and materials, in certain quantities and values, were 
incorporated into the building, not merely estimates 
in respect thereof.*^! 

(6) Withdrawal of Approval or Certificate 

Whera tha arbiter approves the work, he may not, 
without good cause, withdraw his approval or reverse 
it and make a new decision. 

An architect or engineer may not, without good 


tlce," and that It was made partly 
"in view of sworn statements” of 
the agent of the owner.—Southern 
Surety Co. v. Masonic Temple Co. of 
Washington Courthouse, 4 Ohio App. 
477. 

SO. N.t. — Neidllnger v. Onward 
Conatr. Co., 86 N.T.S. 1148, 107 
.App.X)lv. 898, affirming 90 N.T.S. 
116, 44-Mi8e. 866. and affirmed 80 
N.11. 1114, 18S N.T. 672. 

67. Va.—Richmond College v. Scott- 
Nuckols Co., 98 S.B. 1. 124 Ta. 
333 . 

88, A4a—Catanzano v. Jackson, 78 
• So. 610, 198 Ala; 302. 

eq. Tex.—Kansas, City, etc., R.. Co. 
V. Perkins, 29 S.W, 1048, 88 Tex. 
66 . 

9 C.J. p 903 note 97. 

60. Tex.—Ricker v. Collins, 17 S.W. 

878, 81 Tex. 662. 
a aj. p 90S note 98. 

. TT.S.—Southern New England R. 

jOorporatlon v. Marsoh, C.C.A. 
45 P.2d 766. 

'va.-pMill8 ,v. Norfolk, etc., R. 

' 171. 90 Va. 628. 

Aai U.S*4-f-£iewlB V. Chicago, S. 7. ft 
a R;'0<w'(%C.Md., 49 V. 708. 

9 CU..P 9)18 Qote a. • ' > 


64 Md.—^Wilson V. York, eta, R. 
Co., 11 OiU ft J. 68. 

65. N.T.—McMahon v. New York, 
etc., R. Co„ 20 N.T. 468. 

08. U.S.—Gearing v. United States, 
48 CtCL 12. 

67. Pa.—Gonder v. Berlin Branch R. 

Co., 38 A. 61, 171 Pa 492. 

9 C.J. p 903 note 86., 

Oonstxnotlon of oontzaot ■ 

Provision of contract for building 
for lump sum that payments will be 
made monthly on certificate of archi¬ 
tect to extent of eighty-five per cent 
Is for payment montUy of eighty- 
five per cent of architect’s estimated 
value of work done that month.— 
British-American Tobacco Co. v. 
United States Fidelity ft Guaranty 
Co., 164. N.T.S. 408, 177 App.Dlv. 
682. . 

Uses sxxos la makliig estimates 
does not - show fraud.—O'Hehlr v. 
Central New England R. Co., 137 N. 
Y.S. 627, 162 App.Dlv. 877. 

Ooatraofeoz oompletlag work on de¬ 
fault of orlglaal oontraetor 
Under a contract between a sure¬ 
ty company, wbldi on default of a 
contractor for which It was surety 
bad taken over completion of a 
oontract with a county for certain 
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road work, and a contracting com¬ 
pany, which undertook to complete 
the work in accordance with the 
terms of the original contract, to be 
paid therefor "at the time and upon 
the terms mentioned' in said original 
contract.” where the original con¬ 
tract provided for monthly payments 
on estimates and certificate of the 
county engineer, the contracting 
company was entitled to monthly 
payments only in accordance with 
such estimates and certificates.—-U. 
S. Fidelity ft Guaranty Co. v. Robert 
Grace Contracting Co., C.C.A.Pa., 268 
F. 288. 

6& Pa.—Gonder v. Berlin Branch R. 

Co., 88 A. 61, 171 Pa. 492. 

9 C.J. p 908| note 87. 

69. Cil.—Rialto Constr, Co. v. Reed, 
118 P. 473, 17 CaLApp. 29. 

TO. N.T.—Elisabeth Sash, Door ft 
Supply Co. V. St Vincent’s Hospi¬ 
tal of Borough of Richmond, 270 
N.T.S. 195, 241 App.Dlv. 761. 

71. U.S.—Hall V. Union Indemnity 
Co., C.CwA.Mo., 61 F.2d 86. 
‘Ohivoloe^ and '^estiziuits” dlsttau 
gulshsd 

An- "invoice” calls for a statement 
of facts, while an "estimate” calls 
.for .an - opinion ■ or approximation.— 
•Hall V. Union Indemnity Co., Supra. 
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cause, withdraw an acceptance of work which must 
be done to his satisfaction,nor reverse his de- 
<dsion and make a new finding.^s 

(7) Condusiveness and Effect 

(a) In general 

(b) Qualifications and limitations gen¬ 

erally 

(c) In case of fraud, mistake, or negli¬ 

gence 

(d) As to progress certificates or peri 

odical estimates 

(e) As to latent or subsequently-discov¬ 

ered defects , 

(f) Rights of subcontractors and ma¬ 

terialmen 


(a) In General 

Where the contract makes the arbiter's decision or 
certificate final, It Is ordinarily conclusive as to the 
rights of the parties In the absence of fraud, bad faith, 
or mistake; but where the contract does not so provide- 
It does not as a rule have that effect. 

The force and effect of the decision, estimate, 
or certificate of an architect, engineer, or other 
third person in approving or disapproving the work 
as a performance of the contract, or in passing on 
questions relating thereto, are to be determined 
from the terms of the contract.^^ A provision that 
the dedsion, etc., shall be final and conclusive does 
not entirely oust the jurisdiction of the courts,^® 
but is valid and binding according to its terms,^*' 


n. U.S.—city of St Charles v. 
Stookey, Mo.. 1B4 F. 772, 85 G.CJL 
494. 

N.a — Shepard's Chemical Co. v. 

O’Brien, 92 S.B. 694, 178 N.Q. 618. 
Ter—Jones v. Gilchrist Clv.j4pp., 27 
S.W. 890. 

9 C.J. P 767 note 62. 

7a Iowa.—Graaette Products Co. v. 
Arthur H. Neumann & Co., 221 N. 
W. 197, 208 Iowa 24. 

74. Cal.—McIntosh v. Funge, 292 P. 
960, 210 Cal. 692, 74 A.L.R. 420— 
Monson v. Flaoher, 5 P.2d 628, 118 
Cal.App. 503. 

111.—See Schafer r. Elser, 202 Ill. 
App. 222. 

N.J.—Ferber Const Co. v. Board of 
Education of Borough of Has- 
brouck Heights, 100 A. 329, 90 N.J. 
Law 198. 

N.D. — Hutchinson v. Bohnsack 
School Dist, 199 N.W. 484, 51 N. 
D. 166. 

Pa.—Blaot V. Smith, 116 A- 868, 272 
Pa. 81. 

Va.—Southgate v. Sanford & Brooks 
Co., 137 S.E. 486, 147 Va. 664. 
Partloular pxovlaloiui oouttrosd 

(1) Where building contract au¬ 
thorised architect to decide all 
claims of owner or contractor, and 
all other matters relating to execu¬ 
tion and progress of work, subject 
only to provision for arbitration, he 
was the final arbiter on all such 
questions in the absence of a demand 
for arbitration. — Strom-Johnson 
Const Co. V. RIvervlew Furniture 
Co., 198 N.W. 714, 227 Jdlch. 65. 

(2) Building contract was held to 
provide that contractors must obey 
architeot’s decision first and .arbi¬ 
trate afterwards, In absence of fraud 
or mistake.—Monson y. Fischer, 6 
P.2d 628, 118 CaiApp. 508. 

(3) Building contract requiring 
owners to pay arbitrators’ award 
within seven flays of maturity and 
presentation was held to contemplate 
Swai, nonappealable, award, or that 


it should become final only by aban¬ 
donment of appeal or affirmance.— 
Jung V, Gwln, 139 So. 774, 174 La. 
Ill, certiorari denied Gwin v. Jung, 
62 S.Ct 844,* 286 U.S. 561, 76 L. 
Ed. 1294. 

(4) Issuance of architect’s certifi¬ 
cate was not waiver of breach of 
roofing contract, where guaranty sur¬ 
vived approval and acceptance of 
work.—Otto Mlsch Co. v. B. E. Davis 
Co.. 217 N.W. 88. 241 Mich. 286. 

Cost of repairs 

Architect’s certificate of final pay¬ 
ment Issued to heating contractor 
after repairs necessitated by explo¬ 
sion did not preclude owner from 
recovering cost of repairs.—Ameri¬ 
can Heating & Plumbing Co. v. West 
End Country Club, 131 So. 466, 171 
La. 482. 

Damages to property 

Certificate of architect for final 
payment Issued without considering 
damages to property occasioned be¬ 
fore certificate did not determine re¬ 
sponsibility for damage.—American 
Heating & Plumbing Co. v. West 
End Country Club, supra. 

Control of typewritten over printed 
provisions 

Typewritten specifications provid¬ 
ing that architect’s decision shall be 
final were held to wntrol printed 
portion of construction contract pro¬ 
viding for arbitration of differences. 
—Monson v, Fischer, 5 P.2d 628, 118 
Cal.App. 608. 

Conapss of stnxrtnre after approval 
Where a contractor turned over a 
oompleted structure, entitling him to 
recover after securing the architect’s 
approval which the contract stipulat¬ 
ed should constitute an acceptance, 
the fact that the certificate of ap¬ 
proval declared that it should not he 
considered an acceptance of the work 
did not prevent re^very by the con¬ 
tractor although the structure subse- 
1 quently poUapsed without hla fault 
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—Southgate v. Sanford ft Brooks Co.. ' 
187 S.E. 485, 147 Va. 564. 

Oeitifloate strictly oourtmed 
Architect’s last certificate must be 
strictly construed where it deprives 
party of Jury trial.—Zimmerman v. 
Marymor, 138 A. 824, 290 Fa. 299, 64 
A.LJEL 1262. 

7B. Go.-Atlanta, etc., R. Co. v^ 
Manghan, 49 Ga 266. 

Mont—Wortman t. Montana Cent H. 
Co., 66 P. 316, 22 Mont 266. 

7flb Iowa.—Granette Products Co. v. 
Arthur H. Neumann ft Co, 221 N. 
W. 197, 208 Iowa 24. 

N.T.— W. B. Armstrong Co. v. State, 
181 N.T.S. 185, 111 Mlsc. 297— 
Di Menna Const. Co. v. Anchor 
Post Iron Works, 168 N.T.S. 828, 
90 Mlsc. 621. 

Tex.—Harrell v. City of Lufkin, 
Com.App., 280 S.W. 174, reverslng- 
City of Lufkin • v. Harrell, Civ. 
App., 265 S.W. 179. 

9 C.J. p 904 note 12. 

''Final oertifloate" 

Under a contract for Installation 
of heating and plumbing In building 
under construction, providing that 
all payments shall be due when cer¬ 
tificates for the same are issued and 
that no certificate given except the 
fljial certificate shall be conclusive 
evidence of performance, a certificate 
of architects that all plumbing fix¬ 
tures are hereby accepted, issued be¬ 
fore final completion of the' work and 
having no reference to ,the work 
done, was not the final certificate 
referred to In contract, and owner 
could offset for defective .work.— 
Hunt V. Owen Bldg, ft Inv. Co, Mo. 
App., 219 S.W. 188. 

"Pinal oertUoata” and *^Bnal «rtU 
mate" 

Under a contract for railroad con¬ 
struction, providing that before final 
settlement the contractor should fui> 
nlsh evidence to the chief engineer 
of freedom from liens, and that the 
I engineer should make and certify a 
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and such provision cannot be revoked by'the owner 
after a decision has been made and communicated.^? • 

Where the contract expressly so provides, or in 
plain language shows that it was the intention of 


the parties that the person to whom the question 
is submitted should be the final arbiter thereof 
the decision, certificate, or estimate is conclusive 
and binding on the parties in the absence of fraud, 
bad faith, or mistake,?® or unless it is waived, as 


final estimate of the amount due, 
which should be conclusive on both 
parties, "final settlement” and "final 
estimate" mew practically the same 
thinsr. a final adjustment of the ac¬ 
count being necessary tb the mak¬ 
ing of the certificate.—^Utah Con¬ 
struction Co. V. St Louis Construc¬ 
tion & Equipment Co., D.CJi.M., 264 
F. 321. 

77. Mass.—^Norcross v. Wyman, 72 
NJL 847. 187 Mass. 25. 

78. TT.S.—Ripley v. U. S.. 83 S.Ct 
862, 223 U.S. 696, 56 L.Ed. 614— 
Maryland Casualty Co. v. Board 
of Education of Clifton, C.C.A.N.J., 
34 F.2d 761—Warner Const Co. v. 
Louis Hanssen’s Sons, C.C.A.Zowa, 
20 F.2d 488—TJ. S. v. George A. 
Fuller Co., CCAuKan., 14 F.2d 
818, aflarmlng. D.C., 6 F.2d 87S— 
Wenzel & Henoch Const Co. v. 
Metropolitan Water Dlst of South¬ 
ern California, D.C.Cal., 18 F.Supp. 
616—J. A. La Porte Corporation v. 
Mayor and City Council of Bal¬ 
timore, D.aMd., 13 F.Supp. 796— 
American Pipe & Construction Co. 
V. Westchester County, C.C.AN.Y., 
292 F. 941—Galveston Causeway 
Const Co. V. Galveston, H. & S. 
A. Ry. Co., D.aTex., 284 F. 187, 
afBrmed, C.C.A., 287 F. 1021, cer¬ 
tiorari denied 48 S.Ct 603, 262 XT.S. 
747, 67 L.Ed. 1212—Robert Grace 
Contracting Co. v. Chesapeake & 
0. Ry. Co., CCAuKy., 281 F. 904 
—Casey v. City of Canton, D.C. 
Ohio, 268 F. 689—Firestone Tire & 
Rubber Co. v. Riverside Bridge Co., 
Ohio, 247 F. 626, 160 C.CA. 36— 
Rerger Mfg. Co. v. Huggins, Mo„ 
242 F. 863, 166 CCA. 411—Smith 
v. Copiah County, B.C-Mlss., 239 
F. 426, afiOrmed. CCA., 289 F. 432, 
certiorari denied 37 S.Ct. 478, 248 

U. S. 660, 61 L.Ed. 946—Stark Elec¬ 
tric R. Co. V. McGlnty Contracting 
Co., Ohio, 288 F. 657, 161 C.C.A 
607—^Warren, Moore & Co. v. U. S., 
67 CtCL 676—Atlantic, G. & P. 
Co. v. U. S., 68 CtCl. 339—Brlnck 

V. U. S., 63 CtCl. 170—Kilmer v. 
TJ. a, 48 Ct.a. 180. 

Aklz.—Gillespie Land 4b Irrigation 
Co. V. Hamilton, 29 P.2d 158, 43 
Arts. 102. 

Ark.—Pettlt-Galloway Co. v. Wo¬ 
mack, 268 S.W. 868, 167 Ark. 866— 
Brashears v. Garland School Dlst 
,jB?o.'4, 202 S.W. 284, 133 Ark. 699 
i^-Batfleld Special School Dlst v. 
Knight 164 aw. 1137, 112 Ark. 83. 
CaJL—Apierioan Trust Co. v. Coryell, 
P.2d U02, 8 Cal.2d 161—Brown 
y. Aguilar, 269 P. 736, 202 Cal. 


148—^Roberts v. Security Trust & 
Savings Bank. 238 P. 678, 196 Cal. 
667, 676—ConneU v. Higgins, 160 P. 
769, 170 Cal. 541—Monson v. Fisch¬ 
er, 6 P.2d 628, 118 Cal.App. 60S— 
Van Doren v. Bums, 288 P. 1107, 
106 CaI.App. 224. 

Colo.—Dutton & Kendall Co. v. Hoff¬ 
man. 264 P. 1092, 88 Colo. 305. 

Qa.—^Royalty Indemnity Co. v. Bat- 
son-Cook Co.. 142 S.E. 210, 87 Ga 
App. 797. 

Ill.—Concord Apartment House Co. v. 
O'Brien. 128 llLApp. 487. See 
Johnson v. Hogg, 202 IlLApp. 253 
—^Rosenthal v. Turner, 192 IlLApp. 
9—B. J. Regnell Co. v. Melswinkel, 
191 IlLApp. 288. 

Ind.—Lake Michigan Water Co. v. 
United States Fidelity A Guaranty 
Co., 123 N.B. 703, 70 Ind.App. 637. 

Iowa.—Granette Products Co, v. Ar¬ 
thur H. Neumann & Co., 221 N.W. 
197, 208 Iowa 24—F. E. Marsh & 
Co. V. Light & Power Co. of St 
Ansgar. 196 N.W. 764, 196 Iowa 
926. 

La. — French Market Homestead 
Ass'n V. Usner, 128 So. 202 , 170 La 
788—Ferrand v. Van Benthuysen, 2 
LaApp. 8. . 

Me.—Jacques v. Otto Nelson Co., Ill 
A. 515, 119 Me. 888. 

Md.—Geiger v. Western Maryland 
R. Co„ 41 Md. 4. 

Mass.—Henneblque Const. Co. v. 
Boston Cold Storage & Terminal 
Co., 119 N.E. 948, 230 Mass. 466, 
L.R.A.1918F 874. 

Mich.-Bailey v. Jones, 219 N.W. 629. 
248 Mich. 169. 

Mo.—Myers v. Union Electric Light 
& Power Co., 66 S.W.2d 665, 834 
Mo. 622—Hunt v. Owen Bldg. & 
Inv. Co., App., 219 S.W. 188. 

Mont.—Clifton, Applegate & Toole v. 
Big Lake Drain Diet No. 1, SUll- 
water County, 267 P. 207, 82 Mont 
312. 

Neb.—Howard County v. Pesha, 172 
N.W. 66, 108 Neb. 296. 

N.H.-^. H. Ferguson Co. v, City of 
Keene, 200 A. 896. 

N.J.—Alien v. City of Millville, 96 A. 
180. 87 N.J.Law 728-Joae Naples, 
Inc. V. Great Notch Development 
Co.. 149 A. 38, 8 N.J.Misa 136. 

N.M.—Odell V. Colmor Irrigation & 
Land Co., 280 P. 898, 84 N.M. 277. 

N.T.—Condlct v. Onward Conatr. Co., 
108 N.E. 886, 210 N.T. 88—Sweet 
V. Morrison, 22 N.E. 276, 116 N.: 
T. 19, 16 Am.S.R. 876—Sundstrom 
V. State, 144 N.T.S. 890, 159 App. | 
Dlv. 241—W. B. Armstrong Co. v. 
State. 181 N.T.S. 186, 111 Mlsa 
297—Kuhs V. Flower City Tissue , 
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Mills Co.. 171 N.T.S. 688, 104 Mlac. 
243—^D1 Menna Constr. Co. v. An¬ 
chor Post Iron Works, 163 N.T.S. 
826, 90 Mlsc. 621. 

N.C. — Shepard's Chemical Co. v. 

O’Brien. 92 S.E. 694, 178 N.C. 618. 
Ohio.—Fred R. Jones Co. v. Fath, 126 
N.E. 878, 101 Ohio St 47, affirmed 
130 N.E. 938, 101 Ohio St 534— 
Conroy Bros. v. J. J. Duggan A 
Bro., 17 Ohio App. 429—Reaugh 
Const Co. V. Corlett 23 Ohio N. 
P.,N.S.. 836, 341, quoting CSoxpns 
JnrlA 

Okl.—City of Lawton v. Sherman 
Machine A Iron Works, 77 P.2d 
667, 182 Okl. 264—Fuqua v. Tulsa 
Masonic Bldg. Ass’n, 263 P. 660, 
129 Okl. 106—National Surety Co. 

V. Board of Education of City of 
Hugo. 162 P. 1108, 62 OkL 269. 

Or.—Frlberg v. Elrod, 296 P. 1061, 
136 Or. 186—^Mayer v. Bast Side 
Logging Co., 278 P. 967, 130 Or. 
841, rehearing denied 280 P. 843, 
180 Or. 841. 

Pa.—Bizet V. Smith, 116 A. 868, 272 
Pa 31—McCloskey v. Marks, 106 A 
729, 283 Pa 441—George H. Evans, 
Ina v. School Dlst of Darby Tp., 
Super.. 164 A 826—New York Cas¬ 
ualty Co. V. Gibbon A Kohl, 32 Luz. 
Leg.Reg., 38. 

Tex.—^Plrst State Bank of Tenaha v. 
Colllnsworth, Clv.App., Ill S.W.2d 
309, error dismissed—Croft v. H. 
M. Cohen Lumber A Building Co., 
Civ.App., 107 S.W.2d 1040, error 
dismissed—McKenzie Const Co. v. 
Chanowsky, Civ.App., 86 S.W.2d 
480, error refused—^Leon v. Gulf 
Production Co., Civ.App., 35 S.W.2d 
1101, 1107, citing Corpus Juris— 
Southern Surety Co. v. Sealy In¬ 
dependent School Dlst, Civ.App., 
10 S.W.2d 786, error refused—^Dan¬ 
iels v. Franklin, ClvApp., 288 S. 

W. 880. 

Utah.—Campbell Bldg. Co. v. State 
Road Commission, 70 P.2d 867— 
Murphy v. Salt Lake City, 236 P. 
680, 66 Utah 296. 

Wash.—Cervien v. Erickson Const 
Co., 162 P. 667, 94 Wash, 600— 
Sound Construction A Engineering 
Co. v. Green, 154 P. 791, 89 Wash. 
459—Colby v. Interlaken Land Co., 
162 P. 994, 88 Wash. 196—Mc¬ 
Gowan Bros. Hardware Co. v. Fi¬ 
delity A Deposit Co. of Maryland, 
147 P. 44, 84 Wash. 470. 

W.Va.—Parke v. Pence Springs Co., 
118 S.B. 608, 94 W.Va. 882— 
Vaughan Const Co. v. Virginian 
Ry. Co., 108 S.B. 298, 86 W.Va. 
440. 

Wls. — Keachle v. Starkweather^ 
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by subsequently submitting the matter to arbitra¬ 
tion and obtaining a ruling thereon.79 So, where 
the engineer has made a decision on a matter as 
to which by the contract his decision is to be final 
and conclusive, and this decision has been accepted 
and acted on, he cannot subsequently change it;80 
nor can the contractor, if he has with knowledge 
of the facts expressed his satisfaction therewith, 
subsequently impeach it as erroneous or improper.^^ 
Likewise, where the contract provides that failure 
of the contractor to file a written protest against 


a ruling within a specified time shall be construed 
as an acceptance thereof, the ruling becomes con¬ 
clusive and binding where no protest is filed, 
unless such requirement is waived.®^ However, the 
certificate, while conclusive that the contract has 
been fiilly performed, does not bar a claim for 
damages for breach of an express warranty.** 

The decision or certificate, when made final, is 
binding in its legal operation and effect on the 
owner, the contractor, and the other parties, if any, 
to the contract,*5 including those guaranteeing its 


Dralnasd Dist.. 170 N.W. S36, 168 
Wis. 298. 

9 C.J. 9 772 note 27, p 903 note 90, p 
904 note 13. 

More binding than azUtratlon. 

A provision in a building contract 
by wblch an architect or engineer 
becomes the arbitrator is more bind¬ 
ing than an ordinary submission to 
arbitration for the reason that It 
becomes a part of the consideration 
of the contract.—Lake Michigan Wa¬ 
ter Co. V. United States Fidelity & 
Guaranty Co., 123 N.E. 708, 70 Ind. 
App. 537. 

natters concluded 

(1) Construction of contract gen¬ 
erally. 

Xj.s.—^Wabash Ry. Co. v. American 
Refrigerator Transit Co., C,C.A. 
Mo., 7 F.2d 386, ceMiorari denied 
American Refrigerator Transit Co. 
V. Wabash R. Co., 46 S.Ct. 208, 270 

U. S. 648, 70 L.Bd, 776. 

Ark.—Hill V. Cone, 8 S.W.2d 986, 176 
Ark. 697. 

(2) Work necessary to be done 
without extra compensatloa—Guar¬ 
antee Title & Trust Co. v. Willis, 297 
P. 445, 33 Aric. 33. 

(3) Quantity and quality of work 
done or materials famished. 

U.S.—Cranford Co. v. City of New 
York, C.C.A.N.Y., 38 F.2d 62, cer¬ 
tiorari denied City of New York 

V. Cranford Co.. 60 S.Ct 411, 281 

U. S. 760, 74 L,Ed. 1169. 

Aria—Guarantee Title & Trust Co. 

V. Willis, 297 P. 446, 38 Arl*. 83. 
Cal.—Roberts v. Security Trust A 

Savings Bank, 238 P. 678, 196 Cal. 
667, 575. 

Fla.—Duval County v. Charleston 
Engineering & Contracting Co., 134 
So. 609. 101 Fla. 341. 

Mont.—Clifton, Applegate & Toole v. 
Big Lake Drain Dlst. No. 1. Still¬ 
water County, 267 P. 207, 82 Mont 
312. 

N.H.—J. H, Ferguson Co. v. City of 
Keene, 200 A. 396. 

N.J.—T, Foster Callahan, Inc. v. 
Commissioners of Sewerage Dlst 
No. 1 of Union Tp,, In Union Coun¬ 
ty. 138 A. 408, 102 N.J.Law 705. 
N.y. — New York State Bank v. 
Whitehall Water Power Co., 146 N. 
Y.S. 769, 161 App-Dlv. 304—Atlan- 
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tic, Gulf & Pacific Co. V. Woodmere 

R. Co.. 142 N.T.S. 963, 156 App. 
Dlv. 361. 

Or.—Hoskins v. Powder Land & Ir¬ 
rigation Co., 176 P. 124, 90 Or. 217. 
Tex.—Schoenfeld v. De Puy, Civ. 
App., 58 S.W.2d 674, error dis¬ 
missed. 

9 CJ. p 772 note 27 [b] (1). 

(4) Classification of materials. 
U.S.—Volk V. U. S.. 65 CLCl. 87, ap¬ 
peal dismissed U. S. v. Schoyen, 42 

S. Ct 169 and U. S. v. Volk, 43 S. 
Ct 169. 

Or.—^Mayer v. East Side Logging Co., 
278 P. 957, 130 Or. 341, rehearing 
denied 280 P. 343, 130 Or. 341. 

(6) Date of completion of work.— 
Harley v. City of Boston, 188 N.E. 
838, 244 Mass. 466. 

OlalBis fox delay 

Where a contract for the construc¬ 
tion of a hotel building provides 
that, should the contractors' be de¬ 
layed In the prosecution or comple¬ 
tion of the work by the act, neglect, 
or default of the owners, or the ar¬ 
chitects, or of any other contractors 
employed by the owner on such 
work, or by any damage caused by 
fire or other casualty for which the 
contractors are not responsible, or 
by combined action of workmen in no 
wise caused by or resulting from 
default or collusion on the part of 
the contractors, then the time fixed 
for the completion of the work shall 
be extended for a period equivalent 
to the time lost by reason of any or 
all of the causes aforesaid, which 
period shall be determined and fixed 
by the architects, the architects are 
made the sole arbiters of all ques¬ 
tions of delay arising under the con¬ 
tract, and if the architects In good 
faith, pass on all claims for delay 
made by the contractors, their de¬ 
cision on such claims are final and 
conclusive.—^Parke v. Pence Springs 
Co., 118 S.B. 608, 94 W.Va. 382. 
iTjianing of plaos and spedfloatloiui 
(1) Interpretation of plans and 
specifications are conclusive In ab¬ 
sence of fraud or mistake. 

U.S.—McBride Electric CJa v. United 
States, 61 CtCL 448. 

N.Y.—Chaa. S. Wood & Co. v. Al- 
vord fib Swift 261 N.Y.S. 36, 232 
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App.Div. 603, affirmed 180 N.E. 354, 
258 N.Y. 611—New York State Nat 
Bank of Albany v. Whitehall Wa¬ 
ter Power Co., 146 N.Y.S. 769, 161 
App.Div. 804. 

Tex.—Garrett v. Dodson, ClvApp., 
199 S.W. 675, error refused. 

Wls. — Keachle v. Starkweather 
Drainage Dlst, 170 N.W. 286, 168 
Wls. 298. 

9 aj. p 772 note 27 [b] (3). 

(2) But where the architect In hla 
capacity as superintendent has sim¬ 
ply restated the terms of the con¬ 
tract, he cannot be said to have In¬ 
terpreted It within a provision that 
hla decision as to the construction of 
the plans and specifications shall be 
final, and his judgment is not con¬ 
clusive.—^Rlegert v. Lebanon City 
School Dlst, 71 Pa.Super. 269. 

79. Pa.—Pittsburg Constr. Co. v. 
West Side Belt B. Co., 76 A. 1029, 
227 Pa. 90. 

80. Ill.—Chicago, etc., R. Co. v. 
Moran, 58 N.E. 836, 187 IIL 816, 
affirming 86 IlLApp. 543. 

.81. Mo.—Williams v. Chicago, etc.. 

R. Co„ 64 S.W. 689, 163 Mo. 487. 

88. La.—O’Leary v. Board of Port 
Com’rs for Port of New Orleans, 
91 So. 189, 150 La. 649. 

88. Kan.—Lantry Contracting Co. v. 

Atchison, T. fib S. F. Ry. Co, 172 
I P. 527, 102 Kan. 799. 

I raJluxe to allow Itaons , 

Under contract requiring contrac¬ 
tor to present his written objections 
to engineer's failure to allow Items 
within ten days after estimate, it 
was held that. In view of engineer's 
acts and words, that failure to pre¬ 
sent such objection did not preclude 
recovery en such Items.—Lantry 
Contracting Co. v. Atchison, T. & S. 
P. Ry. Co., supra. 

81. N.Y.—Kuis V. Flower City Tis¬ 
sue MlUs Co., 171 N.Y.S. 688, 104 
Misc. 248. 

85. Ark. — Hatfield Special School 
Dist V. Knight, 164 S.W. 1187, 112 
Ark. 88. ■ 

Colo.—Platte Valley Ditch fib Reser¬ 
voir Co. V. H. C. Lallier Construc¬ 
tion & Engineering Co., 14 P.2d 
1 1079, 91 Colo. 817. 



§ 498 - 


CONTRACTS 


17 C.J.S. 


faithful performance,*® but not as between either 
party and the architect,*7 or a third person,** al¬ 
though, on the other hand, it has been held that 
such certificate is binding on the judgment creditors 
of the contractor.®* Where the contract does not 
make, or show an intention to make, the decision, 
estimate, or certificate final and conclusive, it does 
not have that effect,** as where the provision for 
approval or rejection by the architect or engineer 
is intended merely as an additional safeguard 
against defects not ascertainable by an.unskilled 
person;*! but in such case the decision or certifi¬ 
cate is prima facie,** and only prima facie,** evi¬ 
dence that the work has been performed according 
to the contract, and in an action by the contractor 
for compensation the owner can, without regard 
to such approval, show nonperformance of the work 
according to the contract ;*4 and that is particular¬ 
ly true where the contract provides that the certifi¬ 


cate shall not lessen the final responsibility of the 
contractor, or exempt him from liability to replace 
defective work.*® So, although the contract does 
not provide that the engineer’s estimate shall be 
conclusive, yet, in the absence of fraud or mistake, 
they may become binding on one or the other of 
the parties by his accepting and acting on them;*® 
and, in any event, if a supervisory architect is¬ 
sues a certificate that the contractor has substan¬ 
tially complied with the plans and specifications, 
it cannot lightly be disregarded.* ^ 

,Where the owner has a right-to review a final 
decision but does not exercise it, his approval or 
disapproval of an estimate is immaterial.*® 

Suspension of work. Under a provision which 
entitles the architect to suspend work, his suspen¬ 
sion of the work is not subject to review by the 
courts except for fraud or gross negligence;** 


Iowa.—Van Dyck Heating & Plumb¬ 
ing Co. V. Central Iowa Bldg. Co.. 
206 N.W. 660, 200 Iowa 1003. 

Pa.—Phillips V. American Liability 
& Surety Co.. 162 A. 486. 809 Pa 1. 
Tex.—Garrett v. Dodson, Clv.App., 
199 S.W. 675, error refused. 

9 C.J. P 773 note 29. 

Arddteot as owner’s agent and axw 
Utar 

Architect exercising powers under 
building contract thereby reserved 
absolutely to owner Is owner’s agent, 
and his agency Is separable, and In 
It he binds owner by his acts as If 
he was not acting as arbiter under 
contract in some matters; and, in 
so fhr as he Is made arbiter be¬ 
tween owner and contractor, he acts 
for and binds both, If his decisions 
are not for any reason Impeachable. 
—^Berry v. Huntington Masonic Tem¬ 
ple Ass’n, 93 S.B. 866, 80 W.Va. 342. 

86. Mo.—Southern Real Estate & 
Financial Co. v. Bankers' Surety 
Co., 184 S.W. 1030. 

Fa.—PhlUipB r. American Liability 
& Surety Co., 162 A. 436, 309 Pa t 
9 C.J. p 778 note 80. 

Bnnty flnlshlwg work of default- 
. Ing contractor was held not entitled 
to moneys already paid contractor on 
engineer's certlflcata—^Fidelity & De¬ 
posit Co. of Maryland v. Hay, C.C.A. 
Pa, 9 F.2d 749, certiorari denied 46 
S.CL 474, J71 U.S. 668, 70 L.Bd. 
1189.' 

87^ Tea—Eastbam v. Blanchette, 94 
’ ‘ B.W. 441, 42 Tex.Civ.App. 206. 

, 88};^ NJ.—Atlantic, etc., R. Co, v. At- 
lan^c. County, 94 A. 602, 84 KJ, 

W*! Ifb).—^t:' Joseph Iron Co. v. Hal- 
' -r«r|<^!48 .M:oJM>p. 888. 

90. tr.fiL—TJblted Const Co. v. Hav¬ 
erhill, N. H., aCJLVt, 22 P.2d 266. 


Idaho.—^Maney v. Idaho Const Co., 
168 P. 297, 80 Idaho 111. 

IlL—See Baylies v. Bent 165 HLApp. 
487. 

La—American Heating & Plumbing 
Co. V. West End Country Club, 181 
So. 466, 171 La 482. 

Mlsa—^Mississippi Fire Ina Co. v. 

Evans, 120 So. 738, 158 Miss. 685. 
N.T.—Hyers v. Victorian Realty Co., 
211 N.T.S. 218, 213 App.Div. 668— 
Eausen v. Leonhardt Realty Co., 
140 N.T.S. 498, 79 Mlsa 621. 

Wyo.—School Dlst No. 1 v. Howard, 
62 P,2d 421, 49 Wyo, 41. 

9 aj, p 773 notes 28, 38, p 904 note 
17. 

Ooaclnslvenesi not implied 
Conclusiveness of arbitrator's deci¬ 
sion on final Inspection may not be 
Implied.—Warner Const Co. v. Louis 
Hanssen’s Sons, ac.A.Iowa, 20 F.2d 
483. 

Beservlag right of Inspeotloii to 
owner’s engineer does not make him 
the arbiter of compliance with spec¬ 
ifications so as to render hls ac¬ 
ceptance or failure to object binding 
upon the owner.—Rogue River Fruit 
ft Produce Ass'n v. Glllen-Chambers 
Co., 165 P, 679, 86 Or. 118, rehearing 
denied 166 P. 1188, 86 Or. 118. 

Axohltect’B approval of bnUdlng 
contractor’s ’’•Mlxutes’’ of value of 
labor and material incorporated In 
building did not prevent surety on 
contractor’s bond from claiming 
breach of contract requiring “in¬ 
voices,” In the absence of provision 
that architect’s determination should 
be final.—^Hall v. ITnlon Indemnity 
Co., aCJLMo.. 61 P.2d 86. 

91. N.T.—Glacius v. Black, 60 N.T. 
145, 160, 10 Am.R 449. 

98. Neb.—State v. Commercial Cas¬ 
ualty Ins. Co., 248 N.W. 807, 126 
Neb. 48, 88 A.L.R, 790. 
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93. TJ.S. — Jefferson Hotel Co. v. 
Brumbaugh, Va., 168 F. 867, 94 
CCA. 279. 

94. Wls.—Pormanu v. Walsh, 72 N. 
W. 881, 97 Wls. 856. 

9 C.J. p 774 note 86. 

9ft. TJ.S.—Mercantile Trust Co. v. 
Henaey, D.a, 27 S.Ct 685, 205 U.S. 
298, 51 £i.Ed. 811, 10 Aim.Cas. 672. 
9 C.J. p 774 note 87. 

9®. TJ.S.—Freygang v. Vera Crua ft 
P. R. Co., MdL, 164 F. 640, 88 C.a 
A. 414. 

Disallowaaoe of items before 
oerttfloate 

Contractor in action for balance 
due for building and repair cannot 
claim Items that were disallowed by 
architect before issuing hls final cer¬ 
tificate which contractor accepted.— 
Reimann Const Co. v. Gluck's Res¬ 
taurant Corporation, 187 So. 875. 18 
La.App. 48. 

97. La.—Garrett v. Verlander, 120 
So. 492, 9 La.App. 817. 

99. Pa.—Oonder v. Berlin Branch R 
Co.. 88 A. 61, 171 Pa. 492. 

99. Or.—Leiter v. Dwyer Plumbing 
Co.. 188 P. 1180, 66 Or. 474. 
Delay by another ooatraotor 
Where contract under which plain¬ 
tiffs were to lay pipe line In con¬ 
nection with work of another con¬ 
tractor provided that work might be 
suspended If deemed advisable by en¬ 
gineer, and that contract price con¬ 
stituted full payment for losses in¬ 
curred from suspension of work, de¬ 
fendant was not liable for damages 
resulting from suspension of plain¬ 
tiffs’ work because of other contrac¬ 
tor’s failure to perform its work on 
time, In absence of any evidence 
that engineer acted arbitrarily or In 
bad faith in respect to work of other 
contractor.—J. H. Ferguson Co. v. 
City of Keene, N.H., 200 A. 896. 
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and, under a provision that suspension of the work 
shall not entitle the contractor to damages, a sus¬ 
pension in good faith will not relieve him from 
an undertaking to abide by the award of an en¬ 
gineer as to the quantity and quality of the work 
done.^ 

An actual controversy need not exist and be 
decided by the architect in order to make his de¬ 
cision binding between the parties,^ except where 
the provision confines his actions to disputes.^ 

That question may be decided in some other 
manner does not affect the binding character of 
the decision.'* | 

Refusal of decision or certificate. Where the 
contract is to be performed to the satisfaction of 
the architect or engineer who is to issue a certifi¬ 
cate of approval, the refusal of the architect or 
engineer to approve the work is, unless he acts 
unreasonably, arbitrarily, or’ fraudulently, binding 
on the contractor and where the architect has 
not passed on a matter left to his determination, 
it will not be passed on by the courts, where there 
is no proof of fraud or unreasonableness on his 
part.® 

Account stated has force of estimate. Where a 
contract stipulates that an official is to determine 
the amount of work to be paid for and that his 
estimate is to be filial, and the builder has received 
payment of the amount audited as due on final set¬ 
tlement and receipted for payment in full, the 
transaction constitutes an account stated and is, in 

L Ill.—Snell V. Brown, 71 Ill. 188. 

n. Tex.—Boettler v. Tendldc, 11 S. 

W. 497, 78 Tex. 488, 6 L.R.A. 270. 

a U.S. — Memphis Trust Co, v. 

Brown-Ketchum Iron Works, 

Tenn., 166 F. 898, 93 dCA, 162. 

N.y.—Weeks v. Trinity Church, 6? 

N.T.S. 670, S6 App.DIv. 196, 

4 U.S.—HlUott V. Missouri, K, & T. 

B. Co„ Mo., 74 F. 707, 21 C.C.A. 8. 

a Ohio.—Reaugh Const. Co. v. Cor 
Ifltt, 23 Ohio N.P.,N.S„ 380, 841. 

Quoting Oo*pM Juris. 

Tex.— wmiains v. Baldwin, Com, 

App., 228 S.W. 664, affirming in 
part and reversing in pwt, Civ. 

App., 202 S.W. 976. 

9 C.J, p 774 note 44. j 

a N.T. — Neldlinger v. Onward 
Constr. Co., 98 N.Y.S. 1148, 107 
APP.DIV. 398, affirming 90 N.Y.S. 

115, 44 MIso. 686, and affirmed 80 
N.B1. 1114. 188 N.T. 672. 

7. Mo.—McCormick v. St Louis, 66 
S.W. 1088, 166 Mo. 816. 
a Colo.—Ferguson v. Christensen, 

147 P. 852, 69 Colo. 42. 


the absence of fraud, conclusive.^ Conversely, un¬ 
der a contract providing that the architect’s final 
certificate of the amount due the contractor shall 
be conclusive evidence of his performance, his find 
certificate is in effect an account stated, or a liqui¬ 
dation of the amount due the contractor who is not 
required in the first instance to introduce evidence 
to sustain his claim.^ 

Reversal. An approval of work by an architect 
who is sole arbiter between the parties as to the 
character of the materials used cannot be reversed 
to the injury of the contractor.® 

Appeal to arbitrators. Where the contract pro¬ 
vides that either party, if dissatisfied with the 
architect’s decision, may appeal to arbitrators, the 
architect’s decision is conclusive unless such an 
appeal is duly taken.^® 

(b) Qualifications and Limitations Generally 

The arbiter** decision Is not conclusive where It con¬ 
cerns matters outside of thoie authorized by the con¬ 
tract or not within the scope of the aubmietlon, where 
It Is not an exercise of the arbiter's honest Judgment, 
where the contract Is void, and for various other reason* 
depending on the terms of the oontract or the particular 
circumstancaa of the caee. 

The architect’s or other person’s decision, esti¬ 
mate, or certificate may have a conclusive and bind¬ 
ing effect only where it concerns matters within 
the scope of the submission to him^^ and within 
his knowledge at the time of giving it,i® and only 
where it is made in the exercise of an honest judg¬ 
ment and is not the result of fraud, bad faith, 

12 . Maas.—Hebert v. Dewey, 77 N. 
F. 822, 191 Maas. 403. 

13. U.S.—American Pipe & Con¬ 
struction Co. V. Westchester Coun¬ 
ty, C.aA.N.T., 292 F, 941. 

Ark.— Pettlt-GaJloway Co. v. Wo¬ 
mack, 268 S.W. 368, 167 Ark. 356. 
Xnd.—Lake Michigan Water Co. v. 
U. S. Fidelity & Guaranty Co., 123 
N.E. 703, 70 IndLApp. 637. 

Xowa.—F. F. Marsh & Co. v. Light 
& Power Co. of St Ansgaf, 196 N. 
W. 764. 198 Iowa 926. ' 

Mass.—Hurley v. City of Boston, 188 
N.F. 888, 244 Masa 466. 
Intexpi^MoA of ooatzaot 
Under a oontract for the construc¬ 
tion of a school building, providing 
for monthly payments for ninety per 
cent of the value of the work done 
and material furnished as asseased 
by the architect the architect could 
not arbitrarily determine what ma¬ 
terial had been furnished, and bis 
determination was not conclusive so 
far as it involved Inteipretation of 
the contract.—J’olnt School Diet No. 
i of Town and City of Plattevllle v. 
Balley-Mawh Co, 1«* N.W. 171, 181 
WlB. 202. 


9. Tex.—Wright v. Meyer, CIvJtpp., 
25 S.W. 1122. 

10. Wash. — Bavaria Inv. Co. v. 
Washington Brick, etc., Co., 144 P. 
68. 82 Wash. 187. 

11. U.S.—Wabash By. Co. v. Ameri¬ 
can Refrigerator Transit Co., C.C. 
A.Mo., 7 F.2d 886, certiorari denied 
American Refrigerator Transit Co. 
V. Wabash TLf, Co., 46 S.Ct 208, 
270 U.S. 648, 70 L.Bd. 776. 

Wis.—Tomlinson v. Ashland County, 
178 N.W. 800, 170 WIs. 68—Shine 

V. Hagemelster Realty Co., 172 N. 

W. 760, 169 Wis. 843. 

9 C.J. p 776 note 61. 

Whole oertlfloiite not avoided 
The inclusion in the certificate of 
the architect, who under a building 
contract was empowered to deter¬ 
mine disputes, of naatters which 
were not left to his determlnaUon 
does not avoid the whole certificate, 
but so far as such certificate covers 
matters properly decided by him It 
is conclusive.—Bavaria Inv. Co. v. 
Washington Brick, Lime Se Sewer 
Pips Co., 144 P. 68, 82 Wash. 187. 
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or mistake, as hereinafter discussed infra (c) of 
this subdivision. Such a decision, estimate, or cer¬ 
tificate is not binding as to matters outside of those 
authorized by the contract to be passed on,^* if 
not provided for in the contract,or if the con¬ 
tract is void;i® and a provision that the estimates 
of the engineer shall be binding does not apply 
where no claim is made for work done under 
the contract, and the contract itself has been re¬ 
scinded, and the contractor is claiming to recover 
for the loss of the contract^^ A provision that 
the decision of the architect as to the interpreta¬ 
tion of the contract shall be final refers to instances 
of repugnant or ambiguous provisions of the con¬ 
tract, and does riot make his decision interpreting 
the contract contrary to its clear and distinct terms 
final.i8 

It has been held that a certificate showing the 
cost of the completion of the work by the owner, 
on the contractor’s default under a contract provi¬ 
sion for such completion, making the contractor 
liable for the excess of the cost over the balance 
due him, in order to be conclusive, must be found¬ 
ed on a thorough audit of such expense that 
the architect’s approval of the completed work as 
a compliance with the contract is not binding on 
the owners where, at the time of acceptance and 


final payment, they were ignorant of the contrac¬ 
tor’s failure to follow plans and specifications 
that a certificate of approval is not conclusive 
when obtained from the architect upon a mere 
statement made to him by the contractor and sub¬ 
sequently revoked,or where the certificate pro¬ 
vided that it should not be considered as an ac¬ 
ceptance of the work;22 that, where there is no 
conflict between the provision for a final certificate 
and a provision for an express warranty, a final 
certificate is not conclusive of the right to recover 
for a breach of the warranty.23 

Decisions or estimates by subordinates. Where a 
railroad construction contract provided that the 
decisions of the chief engineer in case of a dis¬ 
pute should be conclusive, a finding by him on 
a disputed point was not conclusive if he paid no 
personal attention to the matter but acted solely 
on statements of his subordinates.^^ So, where 
the contract provided that the measurements were 
to be made by the chief engineer, measurements 
made by an assistant engineer, although approved 
by the chief engineer, will not be final and con- 
clusive,25 although admissible in evidence in an 
action on the contract.^® On the other hand, a 
similar provision has been held not to contemplate 
that the chief engineer himself should make the 


14 . Ind.—Wacker v. Essex, 119 N.B. 

466, 67 ‘lnd.App. 584. 

N.J.—Gerisch v. Herold. 83 A. 89S, 
32 N.J.Lav 606, Ann.CM.1913D 627, 
reversing 79 A. 1028, 81 N.J.Law 
171. 

N.T.—Meulentjergh v. Coe, 160 N.T.S, 
581. 

Tex.—^Harrell v. City of Lufkin, Com. 
App., 280 S.W. 174, reversing City 
of Lufkin v. Harrell, Civ,App., 266 
S.W. 179—Funk v. House, Civ.App., 
168 S.W. 481. 

9 C.J. p 775 note 55, p 905 note 19. 

DeclsLan based on gnestlons of law, 
and not on matters of fact arising 
from the terms of the contract is 
not conclusive. — Hannan, Hickey 
Bros. Const Co. v. Chicago, B. & Q. 
R. Co., Mo.App., 247 S.W. 436, trans¬ 
ferred from. Sup., 226 S.W. 881. 

Owner’s Uauldated damages for de- 
lay 

Where a building contract does 
not authorize the architect to waive 
the claim of the owners for liqui¬ 
dated damages for the failure to 
complete the work within the time 
filed by the contract, a final state- 
iment made by the architects, show- 
toig the amount due the ciontractors 
for the work performed by them, 
which does not Include or mention 
sticb damages. Is not conclusive 
agalnrt the ownera, and in a suit 
brought by the contractors against 


the owners for the amount sought 
by Such final statement, the owners 
may set up such liquidated damages 
id recoupment. —- Parke v. • Pence 
Springs Co„ 118 S.B. 608, 94 W.Va. 
382. 

Cans* for termination of oentraot 
Where article 10 of contract pro¬ 
vided certificate of architect was to 
be final in matters relating to artis¬ 
tic effect, article 37 enumerated gen¬ 
eral conditions for which owner 
could terminate contract upon certifi¬ 
cate of architect that sufficient cause 
existed therefor, and article 45 pro¬ 
vided that, subject to article 10, all 
questions in dispute should be sub¬ 
mitted to arbitration, the architect’s 
decision was final only as to matters 
of artistic effect, and his decision 
as to whether sufficient cause exist¬ 
ed under article 37 for termination 
of contract was question to be sub¬ 
mitted to arbitration. — Blllott v. 
Wolfer, 240 P. 694, 78 Colo. 218. 

15. Mich.—Schuler v. Bckert, 51 N. 

W. 198, 90 Mich. 166. 

9 C.J. p 776 note 66. 
le. Cal.—^Donnelly v. Adams, 46 P. 
916. 116 CaJ. 129. 

17. Pa.—^Dobbllng t. York Springs 
R. Co., 56 A. 349. 207 Pa. 123. 

18. U.S.—Merrlll-Ruckgaber Co. v. 
XT. S., 49 CtCL 663, affirmed 36 S. 
Ct 662, 241 U.S. 337. 60 LJBd. 1058. 
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Wash.—Be Honey v. GJarde, 236 P. 
290, 184 Wash. 647. 

Where oo&tzaot refers to a par. 
tionlapr building, wall of which was 
to be underpinned, the contractor 
could not be required to underpin 
another building, under the provi¬ 
sion of the contract that "the deci¬ 
sion of the supervising architect as 
to the interpretation of the specifica¬ 
tions shall be final."—Merrlll-Ruck¬ 
gaber Co. V. U. S., 49 CtCl. 663, af¬ 
firmed 86 S.Ct 662, 241 U.S. 887, 60 
L.Bd. 1068. 

19. W.Va.—Parr v. Howell, 82 S.B. 
126, 74 W.Va. 418. 

aa Wash.—Be Honey v. GJarde, 236 
P. 290, 134 Wash. 647. 

ai. N.T. — Hausen v. Leonhardt 
Realty Co.. 140 N.T.S. 493, 70 Misc. 
621. 

aa. Mich. — Benjamin v. William 
Hlllger Land Co., 196 N.W. 191, 
225 Mich. 618. 

83. N.T.—Condict v. Onward Constr. 
Co., 103 N.B. 836, 210 N.Y. 88. 

84 . Wash.—Van Hook v. Bums, 36 
P. 768, 10 Wash. 22. 

as. Md.—Wilson V. York, etc., R. 
Co., 11 Gill & J. 68. 

88. Tex—Miller v. Sullivan R. Co.. 
33 S.W. 696, 36 S.W. 1084, 37 S.W. 
778, 14 TexClv.App. 112. 
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measurements or estimates, but that estimates made 
by an assistant and forming the basis for the final 
estimate by the chief engineer were suflScient;^? 
and it has been held that, where the contract mere¬ 
ly provided for estimates by “the engineer,” they 
need not, in order to be conclusive, be made by 
the chief engineer.28 An architect’s allowance of a 
contractor’s preliminary estimate does not fix the 
actual, but only the approximate, value of the ma¬ 
terials covered by the estimate.^® 

Dismissal of contractor. Although where the 
contract authorizes a dismissal of the contractor 
upon a certificate of the architect that the work 
is not being prosecuted with diligence the archi¬ 
tect’s certificate to that effect is conclusive that a 
cause for termination of the contract then exists, 
yet if the owner allows the contractor to proceed 
with the work he waives the right to dismiss and 
a subsequent dismissal without any further certifi¬ 
cate is unwarranted and decisions made by an 
architect to correct an error of his own, and not 
for the contractor’s benefit, are not* binding on the 
contractor to cause his dismissal, since he is not 
responsible for the architect’s error.^i 

Other cases in which the ■ decision, certificate, or 
estimates of the architect, engineer, or other ar¬ 
biter have been held not final and conclusive on 
the parties are collected in the note.32 
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Who may question certificate; public contracts. 
A statute providing that, notwithstanding the arch¬ 
itect’s certificate as to the correctness of a claim 
against the county under a construction contract, 
the county commissioners must inform themselves 
as to whether the money is due and owing was 
held intended to prevent the commissioners from 
being bound as a matter of law by the architect's 
certificate and to place on the commissioners the 
ultimate responsibility for the allowance of the 
claim 88 Where a city charter vests in the city 
title to school buildings and provides for payment 
therefor of money of the city derived from bonds 
issued, the city comptroller has the power and duty 
to question the architect’s certificate for payment 
to the building contractor because of the inclusion 
of an item not authorized under the contract, al¬ 
though the board of education is a separate cor¬ 
poration.*^ 

(c) In Case of Fraud, Mistake, or Negli¬ 
gence 

The decision, certificate, or estimates may be Im* 
peached for fraud, bad faith, gross mistake, or gross 
negligence, but not for error of Judgment. The defenses 
may be interposed in an action at law, but in some 
states equity alone has jurisdiction to give relief. 

It may be stated generally that a certificate, esti¬ 
mate, determination, or decision of an architect, 


CONTRACTS 


Vt. Cal.—Rialto Const Co. v. Reed, 
118 P. 478, 17 CaLApp. 29. 

N.T.—Sweet v. Morrison, 22 N.BL 278, 
116 N.T. 19, 15 Ain.S,R. 376. 
as. Vt—Herrick v. Belknap, 27 Vt 
67S. 

89. Minn.—^P. M. Hennessy Const 
Co. v. Hart 170 N.W, 697, 141 
Minn. 449. 

30. Pa.—^Bunce ▼. FTanklln Odd 
Fellows Hall Ass’n, 63 Pa.Super. 
694. 

81. Tenn.—Lee Tolley Co. v. Marr, 
12 Tenn.App. 505. 

38. Oertifloate or deeiaioiui held, not 
oonolnsive 

(1) Where contractor terminated 
the contract for courthouse on the 
county’s nonpayment of installments, 
the architect's monthly certificates 
of work done and material furnished, 
where 'the architect's decisions are 
made subject to arbitration, although 
of evidentiary value, held not con¬ 
clusive respecting amount owed by 
the county under the contract— 
Glades County, Fla. v. Detroit Fidel¬ 
ity & Surety Co., CCAFla., 67 F.2d 
449. 

(2) Architect's valuation of extra 
work under building contract was 
not conclusive where the contract 
provided that extra work should be 
valued by the architect but that 


if his' valuation was not agreed to, 
there should be an arbitration.— 
Whitney Co. v. Church, 101 A. 329, 
91 Conn. 684. 

(8) Contract provision that engi¬ 
neer’s measurements should be basis 
of settlement did not make measure¬ 
ments conclusive. — Kanawha-Knox 
Coal Co. V. JadEson, 280 S.W. 926, 
213 Hy. 199. 

(4) Railroad construction contract, 
giving chief engineer right.to decide 
questions as to work and meaning 
of specifications, whose decisions 
Should be binding on parties, with¬ 
out more, did not make engineer's 
estimates of quantities finally bind¬ 
ing upon parties.—^Maney v. Idaho 
Const Co., 163 P. 297, 80 Idaho 111. 

(6) A contract which provides for 
work of construction to be performed 
in the best manner, and the mate¬ 
rials of the best quality, subject to 
acceptance or rejection of an archi¬ 
tect or engineer, all to be done in 
strict accordance with the plans and 
specifications, does not make accept¬ 
ance by architect or engineer final 
and conclusive, and will not bind the 
owner or relieve the contractor from 
the agreement to perform according 
to plans and specifications.—City of 
Seaside v. Randles, 180 P. 819, 92 Or. 
650. 


(6) In action by owner for alleged 
breach of contract for excavating 
basement, where there was issue for 
Jury as to completion of contract 
and compensation for extra work, 
architect’s certificate was not conclu¬ 
sive as to alleged abandonment con¬ 
stituting bar to contractor’s claim 
for extra serylces.—^Lovell v. Potts, 
226 P. 1111, 112 Or. 688. 

(7) Architect’s certificate, not re¬ 
citing satisfactory completion of 
work, was not conclusive evidence of 
contractor’s performance.—Zlinmer- 
man v. Marymor, 138 A. 824, 290 Pa. 
299, 54 A.L.R. 1252. 

(8) Miscellaneous. 

tr.S.—Southern New England fe. Cor¬ 
poration V. MarSch, C.CA..Ma8s., 45 
F.2d 766. 

Ark.—J. B. Hollingsworth & Co. v. 
Leachvllle Special School Dlst, 249 
S.W. 24, 167 Ark. 430. 

Mass. — Henneblque Const Co. v. 
Boston Cold Storage & Terminal 
Co., 119 N.X. 948, 230 Mass. 4S6, 
L.R.A.1918P 374. 

N.D. — Hutchinson v. Bohnsack 
School Dlst, 199 N.W. 484, 61 N. 
p. 166. 

sa Ind.—Warren v. State, 196 N.H. 
710, 208 Ind. 626. . 

N.T.—Kelly v. Ferguson, 200 N. 
Y.S. 86, 206 AppJDiV. 69L 


1029 



§498 


CONTRACTS 


17 C.J.g. 


engineer, or other person, may be impeached for owner may constitute fraud against the contrac- 
fraud, want of good faith, or such gross mistake as tor;®® but the owner is not liable to the contractor 
would imply bad faith or a failure to exercise an for the fraud of the architect in the preparation 
honest judgment,®® as where he has knowingly and of the specifications, in the absence of collusion 
willfully disregarded his duty.®® Either party may between the architect and the owner, or a change 
allege and prove in avoidance of the certificate that in ±e specifications after the execution of the 
the architect acted fraudulently or in bad faith.®^ contract which provided that the contractor agreed 
Thus, where the work is approved by the architect to perform according to specifications.®® 
or engineer, and his certificate is issued in per¬ 
formance of a fraudulent agreement or understand- While the decision of the architect, engineer, or 
ing between him and the contractor, the certificate other arbiter may be impeached for mistake,®! it 
is liot conclusive as against the owner, and the lat- has been held that a mere error of judgment,®® 
ter may, after establishing such fraud, show that or the rendition of a defective judgment,®® is not 
the work was not in fact properly performed.®® sufficient to impeach the decision, in the absence 
So also collusion between the architect and the of fraud or bad faith,®® although some errors may 


aa. U.a— stark Electric R. Co. v. 
McGinty Contracting Co., Ohio, 238 
V. 657, 161 aC-A. 607—Kilmer v. 

U. S., 48 CtCL 180. 

Arlz.—Guarantee Title ft Trust Co. 

V. WUlis, 297 P. 446, 88 Arl*. 38. 
Art—American Surety Co. of New 

York V. Kinnear Mfg. Co., 60 S.W. 
2d 686, 186 Art 969. 

CaL—Atchison, T. ft S. P. Ry. Co. v. 

West, 167 P. 888. 176 CaL 148. 
Conn.—Clover Mfg. Co. v. Austin 
Co., 126 A. 646, 101 Conn. 208. 

Pla—Duval County v. Charleston 
Engineering & Contracting Co., 184 
So. 609, 101, Fla. 841. 

HI.—See Goggln v. Collins, 204 HI 
App. 842—Schafer v. Blaer, 202 
HLApp. 222. 

Iowa—F. E. Harsh ft Co. v. Light 
ft Power Co. of St. Ansgar, 196 N. 

W. 764. 196 Iowa 926. 

Mass.—Hurley v. City of Boston, 188 
N.B. 838, 244 Mass. 466. 

OkL—City of Lawton v. Sherman 
Machine ft Iron Works, 77 P.2d 667 
—Fudua V. Tulsa Masonic Bldg. 
Ass’n, 263 P. 660, 129 Okl. 106— 
National Surety Co. v. Board of 
Education of City of Hugo, 162 P. 
1108, 62 Okl. 259. 

Or.—Friberg r. Elrod, 296 P. 1061, 
136 On 186—Johnson v. City of 
Prinevllla 196 P. 817, 100 Or. 106 
—City of Seaside v. Randles, 180 
P. 819, 92 Or. 650. 

Pa.—Zimmerman v. Marymor, 188 A. 

824, 290 Pa 299, 64 A.L.R. 1252. 
Tex.—Gulf, C. ft S. F. R, Co. v. 
Rioker, 17 S.W. 882—Schoenfeld v. 
De Puy, Clv.App., 58 S.W.2d 674, 
error dismissed—^Daniels v. Frank¬ 
lin, C1V.APP.. 288 S.W. 380. 

Wash. — Hurley v, Kiona-Benton 
School Diet. No. 27. 216 P. 21, 124 
Wash. 587. 

W.'Va—Vaughan Const Co. v. Vir¬ 
ginian Ry. Co., 97 S.E. 278, 82 W. 
Va 668. 

Wia—In re Lower Baraboo River 
Dralnkge Dlst, 226 N.W. 881 . 199 
Wla 280, ,6t. A.LJt 116&-Keachle 


V. Starkweather Drainage Dlst, 

170 N.W. 236, 168 Wla 298. 

9 CJ. p 776 note 61, p 905 notes 23, 

26, 27. 

Aotnal fraud Is uaneeeMaxy to Im¬ 
peach architect's certificate, con¬ 
structive fraud being sufficient 
Ill.—Edward Edlnger Co. v. WiUls, 

260 HLApp. 106. 

Mo.—Lund V. McCUnton, App., 206 S. 

W, 240. 

W.Va—Berry v. Huntington Masonic 

Temple Ass’n, 98 S.E. 866, 80 W. 

Va 842. 

That acMier was self-wUled and 
prejudloed did not show lack of good 
ftUth In belBg dissatisfied with con¬ 
tractor’s perforinance. — Thompson- 
Starrett Co. v. La Belle Iron 'Works, 
C.aA,N.T., 17 F,2d 685, certiorari de¬ 
nied 47 S.Ct 763, 274 U.S. 748, 71 L 
Ed. 1330. 

Axohlteot's arbitrary dedslon on 
questions In dispute respecting con¬ 
struction contract is fraud in law.— 
Edward Edlnger Co. v. Willis, 260 
HLApp. 106. 

Fraudulent oouosalmenii of mata 
rial defeote in building, constructing 
contract, providing only for archi¬ 
tect’s Inspection at Intervals, held 
sufficient to invalidate architect's ac¬ 
ceptance—Southern Surety Co. v. 
Sealy' Independent School Dlst, Tex 
CivJ^pp., 10 S.W.2d 786. 

Facts iasufflcieat to show fcand 

(1) Where building contract made 

final certificate of architect conclu¬ 
sive as to completion according to 
contract and there was a dispute ds 
to whether the building was com¬ 
plete, and a new agreement was 
made, whereupon the final certificate 
was given, there was no fraud so as 
to permit Impeachment of such cer-j 
tlflcate by the building’s owner.— 
Shepard’s Chemical Co, v. O’Brien, 
92 S.E. 694, 178 N.a 618. j 

(2) Mere fabt of disagreement be¬ 
tween representative of subcontrac¬ 
tor and ^ty engineer as to quantity] 
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of excavation, and settlement on his 
basis to relieve city from liability 
to suit, which settlement contractor 
accepted because of fear that city 
would exact penalty for not complet¬ 
ing work on time. Is no evidence of 
city engineer's fraud or bad faith.— 
Fred R. Jones Co. v. Fath, 126 N.B. 
878. 101 Ohio St 47, affirmed ISO N. 
E. 938. 101 Ohio St 634. 
aa, IlL—Gilmore v. Courtney. 41 N, 
B. 1028, 158 HL 432 — Snell v. 
Brown, 71 HL 138. 

87. Colo.—Ferguson v. Christensen, 
147 P. 858, 69 Colo. 48. 

Mass.—Hurley v. Qty of Boston, 188 
N.E. 888, 244 Mass. 466. 
aa. Or.—City of Seaside v. Randles, 
180 P. 319, 92 Or. 660. 

Pa.—Zlmmennan v. Marymor, 138 A. 

824, 290 Pa. 299, 64 A.LJt 1252. 

9 C.J. p 777 note 64. 

89. Pa. — Pittsburg Terra-Cotta 
Lumber Co. v. Sharp, 42 A. 686, 190 
Pa. 266. 

9 aj. p 777 note 66. 

4a Tex—McDaniel v. city of Beau¬ 
mont ClvApp., 92 aW.2d 662. 

4L U.S.—Sheffield ft Birmingham 
CoaL Iron ft Ry. Co. v. Gordon, 
Ala., 14 S.Ct 848, 161 tJ.S. 286, 38 
L.Bd. 164. 

9 a j. p 77,7 note 66. 

491 N.T.—Elisabeth Sash, Door ft 
Supply Co. V. St Vincent's Hos¬ 
pital of Borough of Richmond, 270 
N.T.S. 196, 241 APP.DIV. 761. 
Utah.—Murphy v. Salt Lake City, 286 
P. 680, 65 Utah 295. 

Vt—Vanderwerker v. Vermont Cen¬ 
tral R. Co., 27 Vt 180. 

Wls, — Keaohle v. Starkweather 
Drainage Dlst, 170 N.W. 286. 168 
Wla 298. 

9 CJ. p 777 note 67. 

48L Tex—Garrett v. Dodson, Civ. 
App., 199 S.W. 676, error refused. 

4*1 U.S.—Lewis V. Chicago, St P. ft 
K. C. R. Co.. CC.MO., 49 F. 708— 
Wood V. Chicago, 8. F. ft a R. Co.. 
aC.Mo,. 89 F. 62. 
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be corrected in equity,*5 or by the appellate court.^® 
A provision making the decision conclusive as to 
some matters does not apply to a decision which 
is based on a misconstruction of the contract.®? 

If the architect or the engineer is grossly neg¬ 
ligent in certifying the execution of the work,4® 
justifying the inference of fraud or bad faith,®® 
his decision or certificate is not conclusive; but it 
cannot be impeached for negligence not amounting ‘ 
to fraud or bad faith.®® 

Remedy. In some states the decision or estimate 
of an architect or engineer may be impeached and 
relieved against in the case of fraud or gross 
mistake only by proceedings in a court of equity 
but under the codes and practice acts in other states 
the jurisdiction of equity is not exclusive and such 
defenses may be interposed in an action at law.®® 

(d) As to Progress Certificates or Periodical 
Estimates 

Certificates and estimates given during the progress 
of the worK may or may not be oonclusive, depending on 
the terms of the contract and the circumstances of the 
particular case. 

Where the compensation is payable in install¬ 
ments as the work progresses, the final payment 
becoming due on the completion of the work, and 
certificates of approval are required as a condition 
precedent to the right to demand payment, the cer¬ 
tificates given during the progress of the work 
are not regarded as conclusive that the work there¬ 
in certified to was properly performed, and the 
architect may properly refuse a final certificate 
on the ground that the work has not been properly 


%m 

done;®® and in the absence of such a certificate 
the owner may claim damages for defects, notwith¬ 
standing the progress certificates.®® So, where the 
right of final inspection is reserved, the party in 
whose favor the reservation is made is not bound 
by partial settlements and acceptances made during 
the progress of the work.®® Where the contract 
«lls for payment according to periodical estimates, 
it has been held to import accurate and final esti¬ 
mates,®® and, when made and acquiesced in they 
will be binding and not subject to diange by future 
measurements unless it was understood by both 
parties that they were to be considered as mere 
approximations to be subsequently corrected;®? but 
it has been held that in making the final estimate 
the previous periodical estimates are to be regard¬ 
ed merely as approximate estimates of the relative 
value of the work completed and not conclusive,®* 
and that the contractor cannot, before the final 
estimate is made, sue for the balance due on the 
basis of the last periodical estimate,®® and that 
on the final estimate the owner is entitled to show 
that the engineer, for the accommodation of the 
contractor, has increased the periodical estimates 
beyond the amount actually due, with the under¬ 
standing that the proper reduction should be made 
op the final estimate.®® Where, under a contract 
for hauling stone, it was the duty of the contractor 
to roll the stone after it was placed on the surface 
of the road, in his action for stone hauled and for 
damages for breach of contract the contractor was 
not concluded by monthly settlements based on the 
engineer’s estimates if they included only stone 
which had been hauled and placed on the road. 
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45. Ohio.—Cievelaadi v. Qriffen, 27 
Ohio Cir.Ct. 167. 

Vrooesdlnas to mjoiii, paynunt 
Whore an erroneous construction 
of a public contract le given by an 
engineer, and a classldcatlon of the 
work la made on an emneous basis, 
a court of egulty has power to cor¬ 
rect such errors In a proceeding to 
enjoin payment under the contract. 
—State V. Cuyahoga County, 21 Ohio 
Cir.Ct. 780, 12 Ohio Cir.Dec. 828. 

4B. N.M.—Odell V. Colmor Irrigation 
ft Land Co., 280 V. 898, 84 N.M. 
277. 

Xnadverteot nlatake in final esti¬ 
mates, discovered and admitted by 
engineer, and separable from remain¬ 
der of estimates, may be corrected 
by appellate court—Odell v. Colmor 
• Irrigation ft Land Ca. supra. 

T7.S.—Dock Contractor Co. v. 
City of New York, aaA.N.T., 296 
P. 877. 

4a tr.s.—Kilmer v. U. S., 48 ctcu 
180. 


Or.—City of Seaside v. Randles, 180 
P. 319, 92 Or. 660. 

Tenn.—Chandler v. Wheeler, Ch., 49 
S.W. 278. 

49. Q«—^Royal Indemnity Co. v. 
Batson-Cook Co., 142 S.E. 210, 87 
Oa.App. 797. 

Tex.—Daniels v. Franklin, Clv.App., 
233 S.W. 380. 

Sa Conn.—George S. Chatfleld Co. 

V. O'Neill, 98 A. 183, 89 Conn. 172. 
51. U.S.—Cook V. Foley, Minn., 162 
P. 41, 81 aOA. 227. 

9 C.J. p 906 note 24. 

5a Mo.—Williams v. Chicago, etc., 
R C6., 20 S.W. 631, 112 Mo. 468, 34 
Am.S.R. 408. 

sa Cal—Coplew v. Durand, 96 P. 

88, 163 Cal. 278, 16 L.R.A.,N.S.. 791. 
9 C.J. p 778 note 78. 

54. U.S. — Blanchard v. Sonnefleld, 
La., 116 F. 267, 63 aOA. 447. 
sa U.S.—Warner Const Co. v. Lou¬ 
is Kanssen's Sons, C.C.A.Iowa, 20 
F.2d 488. 

Vt—Barker v. Belknap, 27 Yt 

1031 


700—Herrick v. Belknap, 27 Vt 
673. 

67. Vt—Barker v. Belknap, 27 Vt 
700. 

■stoppel of oontiaetor 
Where during the execution of a 
construction contract monthly esti¬ 
mates of work done are made by 
chief engineer, which are acquiesced 
In without objection, and payments 
are made and received, the contractor 
is estopped, on final estimate and 
award of chief engineer, from put¬ 
ting a different construction on the 
contract and from impeaching such 
estimates, except for fraoft mistake, 
or caprice amounting to a fraud on 
his rights.—Vaughan Const Co. v, 
Virginian By. Co., IDS B.B. 298, 86 
W.Va. 440. 

68. Mo.—Bean v. MUler, 69 Mo. 884. 
9 C.J. p 908 note 98. 

5ft. Pa.—Gonder v. Berlin Branch R. 
Co., 38 A. 61, 171 Pa. 492. 

eOk Pa.—Gonder v. Berlin Branch B. 
Oo., supra. 
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but not rolled.®! It has also been held that an 
architect’s estimates made during the progress of 
the work do not create any absolute liabilily on 
the owner to pay, if the contract provides that 
he may retain any amount which may become due 
for liens or claims of laborers or materialmen, it 
appearing that when the estimate was given there 
were claims which might be made valid liens large¬ 
ly in excess of the amount of the estimate.®^ 

(e) As to Latent or Subsequently-Discovered 

Defects 

A certificate of approval le not conclusive against 
ttie owner with respect to latent defects In the per¬ 
formance of the work which could not have been dis¬ 
covered. 

The architect’s or engineer’s certificate of approv¬ 
al is not cbnclusive against the owner as regards 
latent defects in the performance of the work, 
which defects could not have been discovered by 
the architect or engineer;®® but this rule does not 
apply to defects which the architect might have 
discovered by the application of well known tests.®^ 

(f) Rights of Subcontractors and Material¬ 

men 

Tho decision, certificate, or estimates given by the 
arbiter In good faith are binding on the subcontractor 
or materialman If the provision for approval of the work 
by the arbiter Is a part of the contract between such 
subcontractor or materialman and the principal contrac¬ 
tor; otherwise not. 

Where a provision that the approval of the work 
by an architect or engineer shall be final is made a 


part of the contract between the principal contrac¬ 
tor and a subcontractor or materialman, a decision 
made in good faith is conclusive as between the 
principal contractor and the subcontractor or ma¬ 
terialman.®® However, a subcontractor is not 
bound by such decision unless the provision there¬ 
for is made a part of his contract;®® nor is the 
principal contractor absolved from liability to a ma¬ 
terialman where, after the material was delivered 
and approved by the architect, the latter, pursuant 
to a change in the original contract, arbitrarily 
rejected the material.®^ On the other hand, it 
has been held that where’ it was agreed that ma¬ 
terials furnished to the contractor should be sub¬ 
ject to the approval of a third person, and such 
person rejected material arbitrarily and in bad 
faith, the materialman could refuse to proceed with 
his contract,®® but could not recover against the 
principal contractor unless there was collusion be¬ 
tween the latter and the arbiter.®^ 

Public work. Where a contract was made by a 
city with plaintiff for heating and ventilating a 
public building to be erected by a general con¬ 
tractor, and plaintiff fully performed his contract, 
the fact that the public building inspector, to 
plaintiffs knowledge, disapproved of the' heating 
plans for which the general contractor was re¬ 
sponsible, did not deprive plaintiff of his right to 
recover, even though the statute declared that the 
inspector’s certificate should be conclusive evidence 
of compliance with the statute.^^ A general con¬ 
tractor cannot defend an action on his guaranty of 
compensation to a subcontractor on the ground of 


61. Ark.—Parker v. Stepkens, 2i7 S. 

W. 893, -167 Ark. 89. 

63. W.Va.—Twentieth Street Bank 
V. Summers, 110 S.B. 478, 80 W.Va. 
90. 

63. OkL—City of Lawton v, Sher¬ 
man Machine & Iron Works, 77 F. 
24 667. 

Tex.—American Employers' Ins. Co. 

V. Huddleston, 70 S.W.2d 696, 128 
Tex. 286, affirming^, Clv.App., 39 S. 

W. 2d 962. 

9 GJ. p 778 note 76. 

Onaranty clause in building con¬ 
tract by builder to correct and make 
good all defects arising or discovered 
In the work within two years refers 
to defects appearing after giving of 
the architect's final certificate, and 
not to defects then observable.— 
Shepard’s Chemical Co. v. O’Brien, 92 
- B.H. 694, 173 N.C. 618. 
l^nm to dsdnot for dafaets 
tF^jder building contract requiring 
btmtli^or to correct .faulty work¬ 
manship and materials discovered 
after' final payment, failure of own¬ 
ers to deduct for such unknown de¬ 


fects when paying Installments In 
[good faith under certificates of ar¬ 
chitect who was not guilty of fraud 
or bad faith did not release surety 
from liability on contractor's bond 
for defects discovered after final 
payment.—American Employers’ Ins. 
Co. V. Huddleston, 70 S.W.2d 696, 128 
Tex. 286, affirming, ay.App., 89 S.W. 
2d 962. 

6& Mo.—Standard Stamping Co. v. 
Hemmlnghaus, 67 S.W. 748, 167 
Mo. 23. 

05. Md.—Hughes V, Model Stoker 
Co., 92 A. 846. 124 Md. 283. 

Mo.—Berger Mfg. Co. v. Crltes, 166 
S.W. 1168, 178 Mo.App. 218. 

Tex.—^Deal v. Craven, CodlA^P., 277 
S.W. 1046, reversing, CivApp., 266 
S.W. 426. 

9 GJ. p 911 note 18. 

ea Tex.-^American Surety Co. of 
' New York v. Shaw, ConuApp., 69 S. 
W.2d 47, 61, reversing, CivApp., 
47 S.W.2d 474, citing Ooipos Juxlg. 
Wis.—^Modern Steel Structural Co. v. 
English Constr. Co., 108 N.W. 70, 
129 Wli 8L 


Stipulation ia nboostxact for axii- 
tratlon 

Architect’s decisions were not 
binding on subcontractor under pro¬ 
vision in original contract. In view 
of stipulation In subcontract for ar¬ 
bitration.—Frit* Jahncke, Ino. v. Fi¬ 
delity & Deposit Co. of Maryland, 
117 So. 729, 166 La. 693. 

07. Iowa.—Granette Products Co. v. 
Arthur H. Neumann & Co., 221 N. 
W. 197, 208 Iowa 24. 

68. Tex.—Schoenfeld v. De Puy, 

I Clv.App., 58 S.W.2d 574, error dis¬ 
missed. 

89. Tex.—McKemile Const Co. v. 
Chanowsky, Clv.App., 86 S.W.2d 
480, error refused^ 

70. Mass.—Ordway v. City of New- 
buryport. 119 N.E. 863, 230 Mass. 
806. 

Statutory provision, for oarUfloate 
did not apply to one furnishing ma¬ 
terial and labor for a public build¬ 
ing.—Ordway V. City o£ Newbury- 
port. supra. 


1032 



17 C.J.S. 

unsatisfactory work by the latter, who had received 
the architect's certificate of approval.^i 

§ 499. -Condition Precedent to Action 

a. In general 

b. Building and construction contracts 
a. In General 

A proviston for oubmitslon to arbitration or for ao- 
curing the approval of a third person, when made a con¬ 
dition precedent to an action on the contract, must be 
complied with; but the rule is otherwise where the 
arbitration or approval la not made a condition precedent, 
or is excused or waived. 

Where it is made by the contract a condition pre¬ 
cedent, a provision for the submission of disputes 
to arbitration,or for the securing of the approv¬ 
al or certificate of a third person,^3 must be com¬ 
plied with before an action may be brought on th« 
contract. The rule is otherwise, however, where the 
arbitration'^* or approval^^ is not made a condition 
precedent, or is prevented by the wrongful act of 
defendant,^® or is waived.'^? So, where there is no 
covenant indicating an intention that arbitration 
shall be a condition precedent to a right of action, 
but merely a covenant to pay and another cove¬ 
nant to arbitrate, they are distinct and collateral 
and the covenant to arbitrate is not a condition pre¬ 
cedent.^® The question of whether a provision in 
the contract for arbitration must be complied with 
as a condition precedent does not arise where the 
parties have submitted the question of arbitration 
and thereafter one of them attempts to ignore the 
decision.'^® A provision for the arbitration of dis¬ 
putes must be taken advantage of before action is 
brought on the contract; it cannot first be asserted 
as a defense.®® The right to waive arbitration‘and 
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the sufficiency of the waiver are discussed supra § 
497. 

Refusal to act. A recovery on the contract is not 
precluded because of the failure of a referee named 
therein to act after a proper request.®^- 

b. Bailding and Constmetion Contracts 

(1) In general 

(2) As to payment of installments 

(3) ' As to quantum meruit or quantum 

valebat 

(4) As to damages for breach of con¬ 

tract 

(5) Waiver of provisions for approval 

or certificate 

(6) Excuses for nonapproval or nonpro¬ 

duction of certificate 

(1) In General 

A building contractor cannot recover compensation 
unless he has first submitted his claim to arbitration or 
secured the approval of an architect or other third per¬ 
son, where the contract makes that a condition precedent 
to recovery, unless compliance with such provision Is 
waived or excused; but, in the absence of a provision 
making a reference to arbitration or the approval of a 
third person a condition precedent, recovery may be had 
without it. The same rules apply to actions by subcon¬ 
tractors when the provision for arbitration or approval 
Is made a part of the subcontract 

In the absence of any provision in the contract 
requiring it, it is not necessary, in order for the 
contractor to recover on the contract, to show that 
the work has been approved or accepted by the 
architect, engineer, or superintendent employed by 
the owner to supervise it,®® and, where a contract 
provides for arbitration of disputes, arbitration is 
not a condition precedent to suit unless made so by 
the contract®® Where, however, the contract pro- 
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71. N.7.—Patrialo & Hendrickson v. 
McDermott ft Hanlsan, X62 N.Y.S. 
802. 

72. Cal.—Palmer v. Fix, 286 P. 498, 
104 CatApp. 562. 

' Mich.-»-Siewek v. F. Joseph Lamb 
Co., 241 N.W. 807, 267 Mich. 670. 
Mo.—Bowman v. Jones, App., 60 S. 

W.2d 203. 208, citing Corpus Juris. 
Wash.—Jackson v. City of Walla 
Walla, 26 P. 487, 130 Wash. 96. 

73: Tex. — Kennedy v. McMullen, 
Clv.App., 39 S.W.2d 168, 173, citing 
Corpus Juris. 

13 C.J. p 680 note 66. 

7ft U.S.—Oregon Short Lise R. Co. 
V. Teton Coal Co., C.C.A.ldaho, 85 
■ F.2d 919. 

Mich.—Slewek v. F. Joseph tamb 
Co.. 241 N.W. 807, 267 Mich. 670. 

13 C.J. p 680 note 67. 

Coastmctloa of ooatract 
Provlsien In contract appointing 


distributors to advertise and sell 
manufacturer's product requiring 
arbitration as to diligence of dis¬ 
tributors, did not prevent manufac¬ 
turer from suing for breach of agree¬ 
ment to submit advertising for man¬ 
ufacturer's approval—^Palmer v. Fix, 
286 P. 498, 104 Cal.App. 662. 

75. N.J. — McDowell v. Hemming 
Mfg. Co., 102 A. 680, 91 N.J.Law 
209. 

78. N.T,—Pneumatic Signal Co. v. 
Texas ft P. Ry. Co., 98 N.B. 471, 
200 N.r. 126. 

18 aj. p 680 note 70. 

77. TT.S.—Jones v. Fox Film Corpo¬ 
ration, aaA.Tex, 68 F.2d 116. 

78. U.S.—Oregon Short Line R Co. 
V. Teton Coal Co., C.C.A.ldaho, 35 
F.2d 919, 923, quoting Corpus Jn^ 
xis. 

N.M.—-O'Neal v. Geo. H. Breece Lum¬ 
ber Co., 86 P.2d 314, 38 N.M. 492. 
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79. U.S.—^Roberts, Johnson ft Rand 
Shoe Co. V, Westinghouse Blectrlc 
ft Mfg. Co., Mo., 143 F. 218, 74 C.C. 

A. 848. 

aa. N.Y.—Grant v. Pratt 97 N.Y.S. 
29, 110 App.Dlv. 867, affirmed 79 N. 

B. 1106, 186 N.T. 611. 

8L Cal.—MeSherry v. Market Cor^ 
poratlon, App., 18 P.2d 776, 778, 
129 Cal.App. 880, citing Corpus 
Jtixls. 

18 aJ. p 681 note 73. 

88. 111. — Hegeman-Harris Co. v. 
Tebbetts A Garland Co., 262 HI 
App. 524. See Stresenreuter Broa 
V. Knott 211 IllApp. 666— Amer¬ 
ican Heating ft Plumbing Corp. v. 
William B. Salomon ft Co., 196 
IlLApp. 297. 

9 C.J. p 766 note 64. 

88. Tenn.—Cole Mfg. Co. v. Collier, 
19 S.W. 672. 91 Tenn. 626, 30 Am. 

I S.R. 8981 
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vides that matters of dispute must be referred to 
arbitrators, or the work be performed subject to 
the approval of an architect, engineer, or superin¬ 
tendent, before the contractor has a right to recov¬ 
er compensation on his contract, such provision is 
binding on the parties, and, either expressly or im¬ 
pliedly, makes a reference to arbitration, or a cer¬ 
tificate, decision, or estimate of an architect a con¬ 
dition precedent to suit to recover compensation^* 
or to enforce a lien for the work,*® unless the ob¬ 
taining of such approval or certificate is waived** 
or excused.*^ Acts or omissions constituting a 
waiver of the requirement of approval or certifi¬ 
cate, or an excuse for failure to procure the same, 
are discussed infra (5) and (6) of this subdivision. 
The necessity for compliance with such a provision 
applies equally to a proceeding in equity and to an 


action at law.** Where, however, the contract con¬ 
tains no covenant, express or implied, indicating an 
intention that arbitration of disputes shall be a con¬ 
dition precedent to a right of action, but there is 
simply a covenant to pay and another covenant to 
arbitrate, they are distinct and collateral, and the 
covenant to arbitrate is not in such a case a con¬ 
dition precedent.*® 

A-ppedl from decision. Where the contract pro¬ 
vides for the settlement of disputes by the architect 
whose decision is to be binding except in (Certain 
cases as to which “either party may appeal from 
the architect’s decision to arbitration,” an appeal 
from decision of the architect is not a condition 
precedent to an action.®® 

Approval of railroad commission. Under some 
contract or statutory provisions the contractor is 


Wlfl.—Quaat v. Quetakow, 16S N.W. 
810, 184 Wls. 197. 

AzUtMitloiL at obolca of oltlMir party 
A bulldlnsr contract providing that 
all questions subject to arbitration 
should be submitted to arbitration 
'^at the choice of either party*’ did 
not require arbitration as condition 
precedent to suit on contract, unless 
arbitration was called for by one 
party.—N. a Redlon Co. v. Frank¬ 
lin Square Corporation, N.H., 19 S A. 
848. 

SA IT.S.—Utah Construction Co. v. 
St Louis Construction & Bqulp- 
ment Co., D.C.N.M., 254 F. 82L 
Fla.—Duval County v. Charleston 
Engineering & Contracting Co., 184 
So. 509, 101 Fla. 841. 

Ga.—Morris v. Peachtree Heights 
Park Co., US S.a 909, 88 CaApp. 
803. 

Ill.—See Errant v, Columbia "West¬ 
ern Mills, 195 I11.APP. 14. 

Ind.—Wm. P. Jungclaus Co. v. Rat- 
tl. 118 N.E. 966, 67 Ind.App. 84. 
Masa — Henneblque Const Co. v. 
Boston Cold Storage & Terminal 
Co., 119 N.B. 948, 280 Masa 4S6, 
L.R.A1918F 874. 

Minn.—St Paul Sash. Door & Lum¬ 
ber Co. V. Berkner, 168 N.W. 668, 
187 Minn. 402. 

Mo.—^Myers v. Union Electric Light 
& Power Ca, 66 S.W.2d 666, 884 
Mo. 622, 

N.T.—Kuhs V. Flower City Tissue 
Mills Co..* 171 N.T.S. 688. 104 Mlsc. 
248. 

Pa.—^Foundation & Construction Co. 

V. Franklin Trust Co. of Phlla- 
, de^hlA 160 A- 711, 807 pa. 10. 

8 P 76t notes 66, 67,"p 908 note! 

xeftuuJ of parMss to sub- 
fpsttens }n dispute to arbitration 
asIdtpox^ 6r refusal or neg- 
leet tipj. procure "engineer’s, final esti¬ 
mate as condition precedent to pay^j 


ment for work done, will operate as 
bar to suit Involving matters within 
scope of unperformed agreement to 
arbitrate or engineer’s certificate.— 
Duval County v. Charleston Engi¬ 
neering & Contracting Co.. 184 So. 
609, 101 Fla. 341. 

Supplenuaital contract 
Where a contractor took over a 
building contract requiring an ar¬ 
chitect's certtflcate "before payment 
by a supplemental contract providing 
for final pasrment when requirements 
of building department, etc., were 
met, presentation of architect’s cer¬ 
tificate remains necessary requisite 
to paymentp—Barth v. Gatto, 166 N. 
T.S. 218. 

Oompeiuiatkm for extra work 
Compensation to con^ctor for ex¬ 
tra work Is payable only on presen¬ 
tation of architect’s certificate, under 
contract making sums for labor and 
materials, subject to tiddltlons, so 
payable.—Hasson v. Bruael, 144 A. 
819, 104 N-LEq, 96. 

8& Ill.—Salomon-Waterton Co. v. 
Union Asbestos & Rubber Ca, 268 
lUApp. 583. 

8& Ill.—Salomon-Waterton Co. v. 
Union Asbestos ft Rubber Ca, 268 
HLApp. 688. 

Mich.—Pennsylvania Rubber Ca v. 
Detroit Shipbuilding Co., 152 N.W. 
1071, 186 Mich. 806. 

Mo.—Myers v. Union Electric Light 
ft Power Co., 66 S.W.2d 665, 884 
Mo. 622. 

N.T.—Kuhs V. Flower City Tissue 
MUls Co., 171 N.T.S. 688, 104 Mlsc. 
243. 

9 C.J. p 768 note 69. > 

8ff. U.S.—^Utah Construction Co. v. 
St l^uls Construction ft Bqxilp- 
ment Co., D.C.N.M., 264 F. 821. 

Fla.—^Duval County v. Charleston 
Engineering ft Contracting Ca, 184 
So. 609. 101 Fla. 341. 
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Ill.—Salomon-Waterton Co. v. Union 
Asbestos ft Rubber Co., 268 Ill. 
App, 683. 

Ind.—Wm. P. Jungclaus Co. v. Rattl, 
118 N.E.^966, 67 Iud.App. 84. 
Mo.—Myers v. Union Electric Light 
ft Power Co.. 66 S.W.2d 566, 884 
Mo. 622. 

N.T.—Kuhs V. Flower City Tissue 
MUls Co, 171 N.Y.a 688, 104 Mlsa 
248. 

N.D.—Dlnnle v. Lafcota Hotel Co, 
18$ N.W. 248, 48 N.D. 657. 

9 C.J. p 768 note 68, p 908 note 86. 
nisolwrgs or withdrawal of arbiter 

(1) "Where a contract required the 
work to be perfomed to the satis¬ 
faction of architects named therein, 
but they were discharged, and an¬ 
other architect employed, without 
any agreement for hla substitution, 
architect’s certifloates were not re¬ 
quired, and performance to the satis¬ 
faction of the architects was not a 
condition of the contractor's right to 
recover.—Thomas Haverty Co. v. 
Jones, 197 P. 105, 185 CaL 285. 

(2) Under contract making engi¬ 
neer's certificate a condition prece¬ 
dent to final payment, the contractor, 
after engineer had withdrawn and no 
Other apl>ointed in his place, was not 
required to attempt to obtain any 
certificate as a condition to final pay¬ 
ment—Mayer Broa Const Co. v. • 
American Steriliser Go., 101 A. 1002, 
268 Pa. 217. 

8a. lU.—Michaells v. Wolf, 26 NJB3. 

884, 186 ni. 68.’ 

9 C.J. p 758 note 70. 

88, U.S.—Oregon Short Line R. Co. 
V. Teton Coal' Co., C.CJLldaho, 8$ 
F.2d 919, 928, quoting Cozpns arn- 
xis. 

N.M.—O’Neal v. Geo. B. Breeoe Lum¬ 
ber Co., 86 P.2d 814, 88 N.M. 492. 

9 CJ. p 768 note 71. 

90, Ind.—Maitland v. Reed. 77 NJS, 
290, 87 Ind.App. 469. 
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not entitled to rewver for his work until it is ap¬ 
proved by the govenunental railroad comnoission, 
unless such approval is prevented by some act on 
the part of the railroad company,®^ 

Ohtamng certificate from board of fire under¬ 
writers. Where the contractor is required by the 
contract to furnish certificates from the board of 
fire underwriters for all fixtures furnished and in¬ 
stalled, he cannot maintain an action on the con¬ 
tract without such certificates.®® 

FUing plans' with building inspector. Under a 
statute requiring a copy of the plans for a public 
building to be filed with the building inspector by 
the person causing its erection or by the architect, 
failure of the contractor to file a copy of the plans 
does not deprive him of his right to recover for his 
work.9® 

Subcontracts. Where a subcontractor accepts 
work under a contract which adopts, as between 
himself and the original contractor, all the terms 
and requirements of the original contract, he is 
bound by a stipulation for such a decision or cer¬ 
tificate contained in the original contract;®^ but this 
rule does not apply where the original contract is 
not made a part of the subcontract.®® The failure 
of a contractor to comply with a provision requir¬ 
ing the consent of the architect to a subcontract and 
submission to him of all material is not a defense 
to the contractor in an action against him by the 
subcontractor, although available to the owner.®® 
If final payment to a subcontractor is to be coind- 

91. N.!*.—Pneumatic 
Texas, etc., R. Co., S3 
N.Y. 126, reveraina 118 N.T.S, 

183 App.Piv. 781. 

90. N.T.—Empire Llghtinj Fixture 
Co. V. Browninff, 167 N.T.S. 284, 88 
Misc. 489. 

9a. Maas.—Orflway v, City of New- 
buryport 119 N.E. 863, 830 Maas. 

806. 

94. lU.—See Universal Floor Co. v. 

George W. Stiles Const Co., 210 
I11.APP. 68. 

Pa.—Brown v, Peckor, 21 A. 908, 142 
Pa. 640. 

9 aj. p 768 note 72. 

SB. Mlnn^Breen Stone Co. v. Bush- 
nell Co., 186 N.W. 998, 117 Minn. 

288. 

961 Tex—Kerry v. Benoit Clv.App., 

79 ^.W. 369. 

97. Mich.—Bolt v. Nelson, 241 N. 

W. 896. 267 Mich. 610. 

9a S.C.—Qulmarin v. Southern Life 
. ft Trust Ca, 90 S.E. 319. 106 S.a 
37. 

9a Cat-Ahlgren v. Walsh, 168 P. 

748, 178 CaL. 87. 


dent with the contractor’s receipt of payments on 
estimates from the engineer in charge of the 
work, the subcontractor has no right of action 
against the contractor until the latter receives pay¬ 
ment on tiie final estimates.®^ Although a mate¬ 
rialman’s contract provided that final payment 
should become due after the work was accepted by 
the architect, but the contractor abandoned the work 
before completion, it was not necessary for the ma¬ 
terialman, in an action for the balance of the ac¬ 
count, to show the architect’s acceptance.®® 

(2) As to Payment of Installments 

Where the contract makee the payment pf fnstall- 
mente depend on the certificate of the architect in each 
caee, production of the certificate Is a condition precedent 
to the recovery of any installment, including the final 
one, unless waived or excused; but a certificate fa not 
a condition precedent to a final payment where the 
contract does not so provide. 

Where the contract provides for payment in in¬ 
stallments at various stages of the work, and re¬ 
quires a certificate of the architect in each case, 
such certificate is necessary as to each of the pay¬ 
ments,®® induding a final installment,^ unless its 
production is waived® or excused.® It has been 
held, however, that a provision for the payment of 
the compensation in installments as the work pro- 
; gresses. On a certificate from the architect or engi¬ 
neer that the work has been done in accordance 
with the terms of the contract, does not require a 
certificate as a condition precedent to the final pay¬ 
ment.'* It has also been held that a provision that 

a Ill.—MIcbaelis v. Wolf, 26 N.BL 
884, 186 Ill. 68. 

M:(l,_FIlston Farm Co. of Baltimore 
County V. Henderson ft Co., 87 A. 
228, 106 Md. 386. 

9 C.^. P 838 note 42. 

Effect of loss of Imliaiag 
A provision nequirlng an archi¬ 
tect's certificate of progress, as a 
condition to the liability of the own¬ 
er for payments to be made as the 
work progresses, applies to construc¬ 
tion of the building during the life 
of the contract, and not to a case 
where the contract Is terminated by 
the destruction of the building by an 
earthquake before Its completion.— 
Hettinger v. Thiele, 118 F. 121, 16 
Cal-^PP. 1. 

M’s exonss for wHdibolfllng Mtimate 
Proof that the building, where 
completed, would cost more than the 
contract price Is no excuse for the 
architect’s refusal to give an esti¬ 
mate of the work done.—Howard 
County V. Pesba, 172 N.W. 55, 108 
Neb. 296. 

4. N.T.—Oberlies v. BulUnger, 27 N. 

Y.S. 19, 76 Hun 248, 

1 9 aj. P 758 note 76. 


il Co. V. 
I. 471, 200 
66 , 


N.Y.—Clark v. Flej^schmann Vehicle 
Co., 187 N.T.S. 807.' ■ 

9 CJ. p 768 note 74, p 888 note 40. 

Grounds for refusal of osrtlflcats 
Where a building contract required 
an architect’s certificate as a con¬ 
dition precedent to partial payments, 
the contractor rtas not entitled to 
recover a partial payment where 
the architect refused the certificate 
because the work was defective, al¬ 
though, as an additional ground, he 
based his refusal on the refusal of 
the superintendent of construction 
to approve the work.-:-Borup v. Von 
Kokerlts, 147 N.T.S. 882, 162 App. 
Biv. 894. 

1. Mont—McGlauflin v. Wormser, 
72 P. 488, 28 Mont '177. 

9 C.J. P 768 note 76. 

ft. Kan.— Humphrey v. Flaherty, 168 
P. 1112, 98 Kan. 684, 

Md.—Filston Farm Co. of Baltimore 
County V. Henderson ft Co., 67 A. 
228, 106 Md. 835, 

N.y.-Olark v. Plelschmann Vehicle 
'Oo., 187 N.T.B 807. 

9 C.J. P 838 note 41. 

loss 
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the final certificate of the architect or engineer shall 
be conclusive evidence of the performance of the 
contract does not require such a certificate in order 
to show a performance of the contract and entitle 
the contractor to recover the compensation payable 
on the completion of the work.® 

(3) As to Quantum Meruit or Quantum Va- 

lebat 

Undor some cfrcumstances the contractor may re¬ 
cover on a quantum meruit or quantum valebat without 
the production of the architect's certificate. 

Where there has been such a performance of the 
contract as will enable the contractor to recover on 
a ^quantum meruit or a quantum valebat count, it is 
not necessary, to entitle the contractor to recover 
on such a count, to show the approval by the archi¬ 
tect or engineer, etc., which is made a condition 
precedent to the right to recover on the contract® 
So also, where the engineer gives a certificate stat¬ 
ing that the contract has not been completed or com¬ 
plied with, a recovery cannot be had under the con¬ 
tract, and a suit on a quantum meruit to recover the 
value of the services and materials furnished is the 
contractor’s appropriate remedy.^ Where the own¬ 
er terminates the contract, the contractor may re¬ 
cover the reasonable value of work and material, 
if otherwise entitled to recover, withbut a decision 
or certificate from the architect® On the other 
hand, it has been held that where the contractor’s 
right to recover depends upon obtaining a certificate 
from the architect, and he fails to obtain it, he can¬ 
not recover on a quantum meruit under the common 
counts.® 

(4) As to Damages for Breach of Contract 

The right of the contractor to recover damagec 
agalnat the owner for breach of contract, and of the 
owner to recover damages caused by the contractor's de¬ 


fault, without a submission to arbitration or a certificate 
from the architect or engineer, depends upon the terms 
of the contract. 

A provision requiring performance of the work to 
the satisfaction of the architect or engineer of the 
owner and the production of such architect’s or en¬ 
gineer’s certificate as a condition precedent to the 
recovery of compensation does not require his deci¬ 
sion or certificate in order to entitle the contractor 
to sue for a breach of the contract by the owner.i® 
So a failure of contractors for the grading of a 
railroad to secure the engineer’s estimates and cer¬ 
tificates, as required by the contract, does not pre¬ 
vent the contractors from recovering damages for 
failure of the railroad company to provide the right 
of way in due time.il Where the contract does not 
provide for arbitration of a dispute over liquidated 
damages, the contractor’s failure to submit such dis¬ 
pute does not bar a recovery for a breach of the 
contract but it has been held that, where the 
parties agree to arbitrate differences arising under 
the contract, a suit by the contractor for a breach 
of the contract before arbitrament is premature 
and where such suit is brought before the arbitrator 
has an opportunity to act, it does not affect his pow¬ 
er as arbitrator, even though he has signed the af¬ 
fidavit of defense in such suit.i® 

Damages to owner. Where the contract provides 
that damages to the owner incurred through the 
default of the contractor must be audited and cer¬ 
tified by the architect, the owner cannot maintain 
an action for damages without such audit and cer¬ 
tification and the architect's certificate of ex¬ 
penses incurred by the owner in completing the 
work after the contractor’s default is essential to 
a recovery against the contractor, where the con¬ 
tract provides for such certificate.^® Where, how- 


&. U.S.—G«b. A. Puller Co. v. B. P. 
Tounff Co., Pa.; 126 P. 343, 61 C, 
C.A. 246. 

Ill.—^Pelirenbaum v. Bultz, 163 BL 
App. 860. 

& Ind.—^Everroad v. Schwartzkopf, 
23 N.E. 969, 128 Ind. 85. 

2Cass.—Gillie v. Cobe, 59 465, 

177 Mass. 584. 

9 C.Jr. p 759 note 78. 

Whara oaittHoata lafasad 
Where plaintiffs contracted to 
plaster a building In good workman¬ 
like manner and replace any defec¬ 
tive work In two years, and did 
replace some, which was accepted, 
they could recover In quantum meru¬ 
it for work done, within limit of 
the contract price, .although the ar¬ 
chitect refused his certificate.—Craig 
V. McNlchols Furniture Co., Mo.App., 
187 S.W. 798. 


7. Ga.—Southern Mfg. Co. v. Moss 
Mfg. Co., 81 S.m 268, 18 Ga.App. 
847. 

a Ill.—See Dent v. Sexsmith, 176 
llUApp. 637. 

9 C.J. p 769 note 80. 

a Ill,—^Hart V. Carsley Mfg. Co., 77 
N.K 897, 221. lU. 444, 112 Am.S.R. 
189, 5 AnmCas. 720, reversing 116 
llLApp. 159. 

la Tex—LInch v. Paris Lumber & 
Grain Elevator Co., 16 S.W. 208, 80 
Tex 28. ■' 

9 C.J. p 769 note 81. 

11. U.S.—Robert Grace Contracting 
Co. V. Chesapeake & 0. N. Ry. Co., 
C.CJLKy., 281 P. 904. 

12. Mich.—Maurer v. School Dlst 
No. 1, 162 N.W. 899, 186 Mich. 228. 

la U.S. — Eyre-Shoemaker, Inc. v. 
Buffalo, R. & P. R. Co., Pa., 198 
P. 387. 113 aC.A. 318. 
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OouaterOlatm for damages 
Where a contract provided for ar¬ 
bitration of certain matters and -re¬ 
quired a decision of the arbitrators 
or of the architect as a condition 
precedent to legal action by either 
party, the contractor, who did not 
seek arbitration or obtain a decision 
of the architect, was not entitled to 
maintain a counterclaim against the 
owner to recover damages for breach 
of contract.—Sumner Sollltt Co. v. 
First Nat Bank, GC.A:n.M., 22 P.2d 
629. 

14. U.S. — Byre-Shoemaker, Ina v. 
Buffalo. R. & P. R. Co., Pa., 198 
P. 387, 113 C.C.A. 818, 

15. Wash.—School Dlst No. 76 of 
Pierce County v. Qualls, 163 P, 761, 
86 Wash. 247. 

1& III — Brighton Theatre Co. v. 
Graf, 248 UlJlpp. 140. 
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ever, the contract provides for arbitration of dam¬ 
ages sustained by the contractor’s default, but does 
not make the arbitration a condition precedent to 
recovery, the owner may sue the contractor for 
breach of contract vdthout showing a submission to 
arbitration.!"^ So, where the only provision for a 
certificate of damages for the contractor’s default 
is applicable only when the owner, upon such de¬ 
fault being certified by the architect, furnishes the 
labor or materials required by the contract, or ter¬ 
minates the contractor’s employment and completes 
the work himself, and the owner does not pursue 
such remedy a certificate of damages is not a pre¬ 
requisite to the recovery of damages.!* \ contract 
requiring the work to be done to the satisfaction of 
the building inspector has been held not to require 
the owner, before suing for damages for breach of 
contract, to show that the work was not satisfac¬ 
tory to the inspector, particularly in view of an¬ 
other provision requiring the work to be performed 
in accordance with the plans and specifications and 
in a manner acceptable to the owner.!* 

(5) Waiver of Provisions for Approval or 
Certificate 

A provision requiring an approval and certificate by 
tfie architect or other designated person may be waived. 


A provision requiring the architect’s or engineer’s 
approval and certificate of performance is for the 
benefit of the owner, and he may waive a compli¬ 
ance therewith by the contractor,*® but the archi¬ 
tect or engineer in charge of the work has no au¬ 
thority to waive such provision.*! A waiver may 
be implied as well as express,** as where the par¬ 
ties proceed without regard to the provision;** or 
where the owner, when demand is made for pay¬ 
ment of the compensation, after the contract has 
been performed, bases his refusal on grounds other 
than the failure of the contractor to procure the 
architect’s or engineer’s certificate of approval and 
does not demand such certificate,*^ or promises aft¬ 
er the work has been performed, to pay therefor 
without requiring the certificate ;*® or where in de¬ 
fense to an action for the contract price the owner 
pleads merely that the work was not properly per¬ 
formed, and fails to plead the failure to procure the 
certificate of approval,*® or presents an issue involv¬ 
ing a consideration by the jury of the entire merits 
of the controversy.*^ An agreement between the 
owner and the contractor adopting the amount de¬ 
termined by the architect as the correct amount due 
does not waive the architect’s certificate as to other 
items;** nor can a contractor rely on a subsequent 
agreement as a waiver of the requirement of the 


17 . Mass.—Walsh v. Cornwell. 172 
N.E. 855, 272 Masa 656. 

la Mass.—Walsh v. Cornwell, su¬ 
pra. 

19. Mass.—Feldman v. Desantis, 166 
KF. 868, 260 Mass. 178. 

sm. Cal.—Collins v. Ramish, 188 F. 
560,182 CaL 860. 

III.—Salomon-Waterton Co. v. Union 
Asbestos & Rubber Co., 263 llLApp. 
688—Edward Bdlnger Co. v. Willis, 
260 IH.APP. 106. 

Masa—James Elgar, Inc. v. Newhall, 
126 N.E. 661. 286 Masa 878. 

N.J.—MacDonnell v. Vltllle, 162 A 
788, 111 N.J.E< 1 . 602—Hasson v. 
Brusel, 144 A 819, 104 N.J.Bq. 96. 

N.Y.—Bradley v. McDonald, 118 N.B. 
340, 218 N.Y. 851—Barton v. Her¬ 
mann, 11 Abb.Pr.,N,S., 378. 

Pa.—Jost v. Kurts, 82 PaSuper. 206, 

Tex.—Alexander v. Good Marble & 
Tile Co., Clv.App., 4 S.W.2d 686, 
688, citing Oorpiui Juris, and er¬ 
ror refused. 

Va — Richmond College v. Scott- 
Nuckols Co.. 98 S.B. 1, 124 Va 

Wash.—Union High School Dlst Ho. 
400 of Whatcom County v. Pacific 
Northwest Const Co., 269 P. 809, 
148 Wash. 694. 

9 C.J. p 760 note 96. 

AltaratloiLs and extra work 
(1) Although a building contract 

provided that alterations should be 


made only on a written order of the 
architect, the parties could waive the 
provision.—^Fay v. Moore, 104 A 686, 
261 Fa «87. 

^ (2) A provision In contract that 

all extra work, in order to he paid 
for, shall be ordered by architect or 
engineer In writing generally may 
be waived by owner.—Campbell Bldg. 
Co. V. State Road Commission, Utah, 
70 P.2d 867. 

Bffeot of waives 
That long aftw owner had waived 
contract requirement of architect’s 
certificate of completion of the work 
the contractor, the objection being 
then raised for the first time, sought 
such certificate to cure the alleged 
defect, and It was refused him, dif 
not nullify the prior waiver.—Col 
llns V. Ramish, 188 P. 660, 182 Cal. 
860. 

Bights of suboontraotors 
If owner waived provisions of 
building contract requiring archi¬ 
tect’s certificates as condltioxus pre¬ 
cedent to payments, then contrac¬ 
tor likewise ^ived condltlona and, 
if payment was not due con¬ 
tractor because of failure to furnish 
certificate, then payment was not 
due to subcontractors because of 
their failure to furnish architect's 
certificate.—American Surety Co. of 
New York v. Shaw, Tei.Com.App., 69 
'S.W.2d 47, reversing Wataon Co. v. 
Shaw, Civ.App., 47 S.W.2d 474. 


I Walveoc not shown 

Building contract held not to 
waive owner’s right to insist on ar* 
chitect’s certificate preliminary to 
making payments. — Alexander v. 
Good Marble & Tile Co., Tex.Clv. 
App., 4 S.W.2d 686, error refused. 

81. Utah.—Campbell Bldg. Co. v. 
State Road Commission, 79 P.2d 
867. 

L IlL—^Edward Bdinger Co. v. Wil¬ 
lis, 260 llLApp. 106. 

N.J.—Sargeant Bros. v. Braucati, 161 
A- 848, 107 N.J.Law 84. 

9 C.J. P 761 note 96. 

93. U.S.—Tacoma Dredging Co. v. 

U. S., 62 CtCL 447. 

Pa.—^McKenna v. Vernon, 101 A 
919, 268 Fa. 18. 

9 C.J. p 761 note 97. 

M. Ill. — Hegeman-Harrls Co. v. 
TObbetts & Garland Co., 262 IIL 
App. 624—^Edward Bdinger Co. v. 
Willis, 260 IlLApp. 106. 

9 aJ. P 761 note 98. 

36. N.Y.—Flaherty v. Miner, 26 N.B. 
418. 123 N.Y. 882. 

86. Conn.—Healy v. Fallon, 87 A 
496, 69 Conn. 228. 

9 CJ. p 761 note 1. 

87. Fla.—Summerlin v. Thompson, 
12 So. 667, 81 Fla. 869. 

88. Mich- — Fisher v. Burroughs 
Adding Mach. Co^ 132 N.W. 101, 
166 Mich. 396. 
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original contract for an architect*s certificate un- , 
less he performs the conditions of that agreement'^S 

Acceptance of work, 'rhe mere fact that the own¬ 
er takes possession of a building or other structure 
or work will not necessarily constitute a waiver of 
a provision in the contract for its construction re¬ 
quiring the architect's or engineer’s certificate of 
approval as a condition precedent to the payment of 
compensation,*® although ■ such act, together with 
other circumstances, may be taken into considera¬ 
tion in determining whether there has been an im¬ 
plied waiver and a waiver may be implied where 
the possession is taken and the building is accepted 
as under a completed contract,** or where the con¬ 
tractor delivers possession of an uncompleted build¬ 
ing or structure to the owner who promises to pay 
therefor.** A substantial performance of the con¬ 
tract and approval by the architect waives the ar¬ 
chitect’s certificate.*^ 

Payments without production of certificates. 
Where the compensation is to be paid in installments 
during the progress of the work on certificate of the 
architect or engineer, the payment‘of installments 
without requiring the production of certificates will 
be construed as a waiver of the requirement for the 
production of such certificates.** On the 'other 
hand, it has been held that the payment of a previ¬ 
ous installment without a certificate does not waive 
the right to exact it before paying others;** and 
that the payment of installments without requiring 
certificates will not constitute a waiver of Ae r^ 
quirement of a certificate of final completion.*^ 
However, a part payment of the final installment, 
which is payable only on completion of the work 
and the production of the architeefs or engineer’s 
certificate of approval, will constitute a waiver of 


the production of such certificate;** and this will 
also be the result where the owner makes payments 
and settles without such certificate.** 

(6y Excuses for Nonapproval 
duction of Certificate 

(a) In general 

(b) Refusal of decision or 

(c) Fraud or mistake 

(a) In General 

A contractor Is excused from obtaining the decislois 
certificate, or estimate of the architect or other designat¬ 
ed person when prevented by the act of the owner or by 
some other cause beyond the contractor's control. The 
disqualification of the architect or person whose approval 
or certificate is required may waive the requirement. 

As a general rule a building contractor is excused 
from obtaining a certificate, decision, or estimate as 
a condition to recovering compensation, where he is 
prevented from doing so by some cause over which , 
he himself has no control^® 

Accidental causes. It has been hdd that the pro¬ 
curement of the approval and certificate will' not be 
required where its procurement is rendered impos¬ 
sible by accidental causes and without the fault of 
the contractor,*^ as where, after furnishing mate¬ 
rials and labor for a part of a building, the build¬ 
ing is destroyed by fire before the required approval’ 
and certificate can' be secured.** 

Acts of owner. Where the owner has by his own 
act rendered it impossible for the contractor to se¬ 
cure the approval and certificate of the architect 
or engineer, the failure to do so will be excused,*® 
as where, prior to the completion of the work, the 
owner discharges the architect subject to whose ap¬ 
proval the work is to be performed,** where the 


or Nonpro¬ 


certificate 


39L N.Y.—Wfttson V. McAullffe, 183 
N.Y.B. 914. 176 App.Div. 810. 

30. Ill.—Edward Edlnger Co. v. WU- 
Us, 260 I11.APP. 106. 

9 C.J. p 761 note 8. 

31. Mich.—Hanley v. Walker, 46 N. 
W. 67, 78 Mich. 607. 8 L.R.A. 207. 

3S. N.T,—Hoisting Machinery Co. v. 
Federal Terra Cotta Co., 167 N.T.S. 
86 , 179 App.Dly. 658, dismissal of 
appeal denied 119 N.E 1049, 223 N. 
.T. 667, and affirmed 127 N.E. 915, 
228 N.T. 669. 

9 C.J. p 762 note 8. 

sa,. N.T.—Duell V. McCraw, 33 N.T. 

; 628, 86 Mun 831. 

'N.'J.^-jlIacDonneU v. VitUle, 162 
A.. 718. Ill N.J.Ba. 602. 

V. Bucher, 168 P. 
aSfi Callapp. 879. , 

DL—Saiomon-Waterton Ca y. Un-, 


ion' Asbestos ft Rubber Co., 263 
, ULApp, 688. 

9 CJ. p 762 note 10. 

' Where nine of tea paysnents were 
made without any certificate. Jury 
could find that defendant had waived 
such provision.—Mayer Broa Const 
Co. V. American Sterilizer Co., lOl A. 
1002, 268 Fa. 217. 

38. N.T.—Shuman v. Ceorge Backer 
Constr. Co., 144 N.T.S. 9. , 

9 C.J. p 762 note 11. 

37. IlL—^Expanded Metal Fireproof- 
' Ing Co. V. Boyce, 84 N.B. 275, 288 

Ill. 284, reversing 186 IlLApp. 862. 

' 9 aj, p 762 note 12. 

I aa N.T.—Abramson-Bngesse* Ca v. 

McCafferty, 86 N.T.S. 186. 

9 C.J. p 762 note 18. 

38. lll.- 7 -Holslag V. Morse, 188 HI 
App. 607.. 

'Wls.—Quast V. Cuetzfcow, 169,N.W. 
810. 164"Wia. 197. 


40. U.S.—Hkrt v. American Concrete 
Steel Co.. D.C.N.T.. 278 P. 641, af¬ 
firmed American Concrete Steel Co, 
V. Hart, C.C.A., 286 P. 322. 

■W.Va—Berry v. Huntington Masonic 
Temple Ass’n, 93 S.B. 366, 80 W.Ysl 
342. 

9 QJ. p 762 note 16. 

41. HI.—Mills V. Weeks. 21 HI. 661. 
4a. Ill.—Rawson V. Clal-k, 70 III. 656. 

43. m.— Saiomon-Waterton Ca v. 
Union Asbestos ft Rubber Co„ 263 

. ULApp. 588. 

N.T.—Wilson V. Curran, 180 N.T.S. 

337. 190 App.I)iv. 681. 

9 CJ. p 762 note 16. 

44. Iowa.—C. T. Pitts ft Co. V. Reln- 
. hart 71 N.W. 227. 102 Iowa 311. 
Fa—Turner v. School Ulst of New¬ 
port 82 LuaLbReg. 246, 

9 C.J. p 768 note 17. 
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owner fails to employ an architect or engineer to 
supervise or approve the work,46 or where the own¬ 
er wrongfully compels the contractor to abandon the 
work before completion.^® 

Death of architect or engineer during the prog¬ 
ress of the work will dispense with the procure¬ 
ment of his certificate of approval;^’’' but where 
after his death another is, by agreement between 
the owner and the contractor, substituted in his 
stead, the certificate of the latter must be pro¬ 
cured.^® 

Interest of architect or engineer. The mere fact 
that the architect or engineer whose certificate of 
approval as to the execution of the work is required 
is one of the directors of a corporate owner will not 
excuse the nonproduction of such certificate,^® 
and the same has been held true where the archi¬ 
tect or engineer was a stockholder in the owning 
corporationbut where the architect or engineer 
is one of the owners, a demand and refusal to pay 
the compensation on the completion of the work 
has been held equivalent to a demand and refusal 
■of the certificate of approval and to excuse the non- 
production of the certificate,®! It has also been 
held that an architect's arbitraiy refusal to furnish 
a certificate could not prejudice subcontractors 
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where such architect was disqualified because finan¬ 
cially interested.®® 

Failure to apply for certificate through fear, on 
the part of the contractor, of a wrongful refusal 
or fraudulent act by the architect is not sufficient 
to excuse nonproduction.®® 

Where owner, and not contractor, must procure 
certificate, its absence is no bar to a recovery where 
it is shown that the work has been completed to the 
satisfaction of the architect®* 

(b) Refusal of Decision or Certificate 

The contractor's failure to obtain the required ap¬ 
proval, decision, or certificate Is excused where the 
arbiter wrongfully, arbitrarily, or unreasonably refuses 
to give it. A subcPntractor may maintain his olalm 
against the principal contractor for delay, without ob¬ 
taining a certificate from the architect as required by 
the contract between the contractor and subcontractor, 
where the architect refuses to act. 

Where the contractor has substantially complied 
with the contract he may be relieved from obtain¬ 
ing the approval or certificate of the architect, or 
engineer, etc., as a condition precedent to his right 
to recover compensation, where such person wrong-' 
fully refuses to determine the facts or issue the cer- 
j tificate,®® as where such refusal is fraudulent, as 
shown infra (c) of this subdivision, is malicious,®® 

I is arbitrary or capridous;®^ or is unreasonable.®® 
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46 ). m.—Salomon-Waterton Co. v. 

• Union Asbestos & Rubber Co., 263 
Ill.App. 6SS. 

N.T.—Feldman v. Goldblatt, 188 N.T. 

S. 945, 75 Mlso. 656. 

^ C.J. p 768 note 18. 

■da N.Y.—Ocorr & Rugg Co. v. City 
of Little Falls, 78 N.Y.S. 251, 77 
App.Dlv. 592, affirmed 70 N.F. 1104, 
178 N.Y. 622. 

■9 0.3. p 768 note 19. 

<67. Ky.—Pleasant J. Potter College 
V. Collett 134 S.W. 173, 142 Ky. 
,822. 

■ftC.-—Sullivan v. Byrne, 10 S.C. 122. 

4& N.T.—Beecher v. sehuback, 28 
N.Y.S. 604, 4 Mlse. S4. 

4B. Ill.—Chicago Athletic Assod. v. 
Fddy Blectrlc Mfg. Co., 77 llLApp. 
204. 

Ml Mo.—Willianw v. Chicago, etc., 

R. Co., 20 S.W. 68L 112 Mo. 468, 84 
Am.S.R. 408. 

« C.J. p 768 note 21. 

bl. N.T.— Abramaon-Bngesser Co. v. 

MoCatterty. W N.Y.S. 185. , 

Wash.— Windham v. Independent TefL 
Co., 78 P. 986, 85 Wash. 166. ; 

M. Tex.—Anwican Surety Co. 6f 
New York v. Shaw, Gom.App., 69 

S. W.2d 47, swerslng Watson Co. v. 
Shaw, CLvJkpp., 47 6.W.2d 474. 

931 Bl.—ClUmore v. Courtney, 41 N. 


M 1028, 158 ni. 432, reversing 54 
HLApp. 417. 

64. Ill.—McKone v. Williams, 87 
IlIApp. 591. 

sa Cal—Kllng v. Bucher, 168 P. 

871, 82 Calwapp. 679. 

Mich.—Hart v. Reid, 219 N.W. 692, 
243 Mich. 176—Maurer v. School 
Diet Na 1,162 N.W. 999, 186 Mich. 
223. 

N.Y.—Hevenor v. Union Ry. Co. of 
New York aty, 204 N.Y.S. 40. 208 
App.Dlv. 610. 

N.D.—^Dlnnle v. Lakota Hotel Co., 186 
N.W. 248, 262, 48 N.D. 667, citing 
Ooxptui Jwis. 

9 aj. p 768 note 80, p 888 note 42, 
p 903 note 85. 

UiablUty of ownsc to pay 
Where an assignee of a lease, con¬ 
tracting for the erection of a build¬ 
ing, became insolvent and was un-l 
able to pay obligations under the 
contract the contractors were not 
bound to complete the contract, and 
the architects could not legally with¬ 
hold certificates for work done on 
account of the assignee’s inability to 
pay.—Hart v. Reid, 219 N.W. 692, 243 
Mich. 175. 

66. Mo.—Dtnsmore v. Livingston 
County, 60 Mo. 241.. 

Tenn.—^Bannon v. Jackson, 117 S.W. 
604, 121 Tenn. 881, 180 Am.S.R. 788, 
17 AnmCas. 77. 
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67. U.S.—P. J. Lewis Mfg. Co. v. 
Snyder. C.aA.Ohio, 87 F.2d 299— 
Utah Construction Co. v. St Louis 
Construction & Equipment Co., D.C. 
N.M., 264 F. 821. 

Call—^Phllbrook v. Mercantile Trust 
Co. of California, 257 P. 882, 84 Cal. 
App. 187—Needham v. Sisters of 
Mercy, 210 P. 880, 59 Cal.App. 841. 
Ind.—Wm. P. JungclauB Co. v. Rattl, 
118 N:B. 966, 67 IndApp. 84. 

Neb.—^Howard County v. Pesha, 172 
N.W. 66, 108 Neb. 296. 

Pa.—Fay v. Moore, 65 Pa.Super. 615. 
Va.— Richmond College v. Scott- 
' Nuckols Co., 98 S.B. 1, 124 Va. 888. 
9 CJ. p 763 note 83. 

68. Cal—^Needham v. Sisters of 
Mercy. 210 P. 830, 69 CalApp, 841 
—Boebling Const Co. v. Doe Es¬ 
tate Co., 166 P. 647, 33 CalApp. 
897. 

Neh.—Howard County v. Pesha, 172 
N.W. 65. 103 Neb. 296. 

N.Y.—Bradley v. McDonald, 118 N.E. 
840, 218 N.Y. 861—Kuhs v. Flower 
City Tissue Mills Co., 171 N.Y.S. 
688, 104 Mlsc. 248—Meulenbergh v. 
Coe, 160 N.Y.8. 681. 

9 C.J. p 764 not? 84. 

A rsfosal is vsxeasona'Uei within 
the m eaning of this rule, where the 
contractor has at least substantially 
complied with hie contract and Is en¬ 
titled to a certificate, and there is no 
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Good faith of architect or engineer. Where the 
architect or engineer acts in good faith in refusing 
his approval, or certificate because the contract has 
not been complied with, th« contractor is not ex¬ 
cused for his failure to obtain it and cannot re¬ 
cover on the contract;*® and the withholding of the 
certificate of approval cannot be deemed wrongful 
so as to excuse its nonproduction by the contractor 
SQ long as there has not been a substantial perform¬ 
ance of the contract.*® The refusal of the architect 
to give a certificate of completion is at least prima 
fade evidence that the building was not completed 
according to contract. 

Rights of subcontractors. Where a contract be¬ 
tween a building contractor and a subcontractor 
provides that no allowance to the subcontractor for 
delay shall be made unless he makes a claim there¬ 
for to the architect and contractor within a sped- 
fied time, and a daim is made in accordance with 
such provision, but the.architect refuses to act, the 
subcontractor may maintain his claim against the 
contractor for such delay, although he has secured 
no certificate from the architect*® 

(c) Fraud or Mistake 

Tha withholding of the approval or certiflcate by the 
fraud of the owner or architect, etc., or the mlatake of 
the. latter, will excuae It* non production by the eon* 
tractor. 

The fraudulent withholding of the certificate of 
approval by the architect or engineer either on his 
own initiative,*® or through collusion with the own- 
'er,®^ will excuse its nonproduction by the contrac¬ 
tor, and the same is true where, although the work 
is properly done, the certificate is withheld by the 


architect or engineer on account of an order from 
the owner to do so, and not because the work if 
not properly performed.®* Where the work is prop¬ 
erly performed and the architect or the engineer un¬ 
reasonably or arbitrarily withholds his certificate of 
approval, this has been held to be such a fraud as 
will excuse its nonproduction by the contractor,®® 
although it has been said that if fraud can be estab¬ 
lished by proof that the architect or engineer re¬ 
fused to certify the execution of the work when the 
same had been duly and properly performed, it can 
be only in those cases where the refusal is shown to 
have been grossly and palpably perverse, oppressive, 
and unjust; so much so that the inference of bad 
faith and dishonesty would at once arise if the facts 
were known.®'^ 

Mistake, Where the work is properly performed, 
and the architect, acting under a mistake, refuses 
to certify the proper execution of the work, the pro¬ 
duction of his certificate will be excused,®® where 
the mistake is so ^oss or of such a character as to 
imply bad faith or arbitrary action.®® 

§ 500. -Certificates 

a. In general 

b. Necessity of writing and signature 

c. Delivery 

s. In General 

A certiflcate which show* that the work wa* per¬ 
formed to the satisfaction of the arbiter Is sufficient where 
no special form is provided by the contract, and It may 
be conditional. The certiflcate must be flnal and com¬ 
plete as to the matters decided. Partial invalidity will 
not invalidate It as a whole, and objections as to form 
may be waived. 


apparent reason for the refusal.— 
Coplew V. Durand, 96 P. 38, 168 Cal 
*278—9 C.J. p 764 note 86. 

59. Pa.—McAdams v. Smith, 65 Pa. 

Super. 668. 

9 C.J. p 764 note 86. 

eOL N.Y.—Fuchs V. Saladlno, 118 N. 

T.S. 173, 188 App.Dlv. 710. 

9 C.J. p 764 note 87. 

61. Wash.—Colby v. Interlaken Land 
Co., 162 P. 994, 88 Wash. 196. 

6B. Fa.—^Holscher v. Ingalls Stone 
Co., 66 Pa.Super. 76. 
ea U.S.—^Utah Construction Co. v. 
St. Louis Construction & Equip¬ 
ment Co., D.C.N.M.. 254 F. 821. 
Ind.—Wm. P. JungclauB Co. v. Rattl. 

118 I7.SL 966, 67 Xnd.App. 84. 
Mass.—^Marsch v. Southern New 
England B. Corp., 120 N.E. 120, 280 
Maaa 488. 

Neh.—^Howard County v. Pesha, 172 
N.W. 66, 103 Neb. 296. j 

N.J.—^Rlzzolo V. Poysher, 99 JL 890, j 
89 N.J.Law 618. I 


N.T.—Wright V. Reusens, 16 N.T.S. 
604, 690. affirmed 81 N.E. 216, 138 
N.t. 298. 

Pa—Pay v. Moore, 104 A. 686, 261 
Pa 487. 

9 C.J. p 764 note 39. 

64. Ill.—Cemy PIckas A Co. v. Dal- 
lach, 249 IlLApp. 424. 

Pa—Pay v. Moore, 104 A. 686, 261 
Pa 487. 

9 C.J. p 766 note 40. . 

06 . IIL—Cemy Plcfcas A Co. v. Dal- 
lach, 249 IlLApp. 424. 

Masa—-Marsch v. Southern New 
England R. Corp., 120 N.E. 120, 280 
Masa 488. 

Pa—Fay v. Moore, 66 PaSuper. 616, 
affirmed 104 A. 686. 261 Pa 487. 

9 C.J. p 765 note 4L 
Dtetatloii of owner 
Where refusal of architect to give 
certificate to building contractor on 
completion of work was based on the 
dictation of owner, and not on archi¬ 
tect’s Judgment, it did not preclude 
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contractor from recovering balance 

due.—Fay v. Moore, 104 A, 686, 261 

Pa 437, affirming 66 PaSuper. >616. 

0A U.S.—Utah Construction Co.- v. 
St. Louis Construction A Equip¬ 
ment Co.. D.C.N.M., 254 F. 321. 

Neb.—Btoward County v. Pesha, 172 
N.W. 55, 103 Neb. 296. 

N.T.—Bradley v. McDonald, 118 N.E. 
840, 218 N.T. 861. 

9 C.J. p 766 note 42. 

Off. Wls.—Hudson V. McCartney, 88 
Wla 831. 

«. Wla—Tomlinson v. Ashland 
County, 173 N.W. 800, 170 Wla 68 
—Shine V. Hagemelster Realty Co., 
172 N.W. 760. 169 Wis. 848—Coor- 
sen V. Zlehl, 79 N.W. 662, 103 Wla 
881. 

9 C.J. p 766 note 46. 

69. Miss.—Standard Constr. Co. v, 
Brantley Granite Co., 43 So. 400, 
90 Miss. 16. 

9 aj. p 765 note 46. 



17 C.J.S. 


CONTRACTS 


§ 500 


The certificate of the ardiitect, engineer, or other 
arbiter, as constituting the decision of the arbiter, 
including its production as a condition precedent to 
action, waiver of its production and excuses for its 
nonproduction, and its conclusiveness and effect, 
have already been discussed, see supra §§ 496, 498, 
499. This section d^s only with the formal requi¬ 
sites of the certificate. 

Where no specific form of certificate is prescrib¬ 
ed, any certificate that is in substance all that the 
contract requires,70 or which is so treated by the 
parties interested,^! is sufiScient, and the architect 
may adopt his own form,^^ although the approval, 
estimate; or certificate must at least substantially 
contain such recitals as the contract calls for.^* 
The courts do not require that technical-accuracy be 
followed in the form and wording of the certificate 
of approval, and such certificate will be deemed suf¬ 
ficient where it conveys the meaning that the work 
has been performed to the satisfaction of the archi¬ 
tect or engineer certifying;^* and it is not in fact 
necessary that it should state in terms that the work 
has been done to his satisfaction where such fact 
can reasonably be implied.75 Thus it is sufficient 
that the certificate states that the payment is due as 
per contract,*75 that the contractor is entitled to 
payment according to the contract, and that the 
amount of the payment is a certain sum;'^'^ that the 
final payment is “now due” to the contractor ;78 
that the contractor is entitled to a settlement from 
the owner or that the work has been completed, 


as this implies that it was done according to the con¬ 
tract and to the satisfaction of the architect.*® 
Merely giving to the contractor an order on the 
owner for a certain sum is insufficient,*! and an es¬ 
timate or opinion of the arbiter as a witness is like¬ 
wise insufficient.** 

The certificate, decision, or estimate of the archi¬ 
tect must be both final** and complete** as to the 
matters decided, although it is not essential, in or¬ 
der tor constitute a certificate a final one, that it is 
therein declared to be such; if it is apparently in 
balance and satisfaction of all claims, it is suffi- 
cimit.** Where the engineer named in a building 
contract as the arbiter has given a certificate stat¬ 
ing that the contract has not been completed or com¬ 
plied with, no recovery can be had on the con¬ 
tract** 

Conditional certificate will be sufficient only where 
it is shown that the condition has been complied 
with;*7 but where the work must be performed to 
the satisfaction of the architect and the owner a cer¬ 
tificate from the architect that payment is due the 
builder “subject to owner^s approval” entitles the 
owner to refusq payment if the work is not satis¬ 
factory to him.** 

Partial invalidity. The invalidity of a decision or 
certificate in part will not necessarily invalidate it 
in toto,** unless it is given as an entirety.*® Thus 
an estimate or decision partly within and partly 
without the matters submitted by the contract is not 


W. Va.—Scott V. Chesterman, 86 S, 
E. 502, 117 Va. 584. 

9 C.J. p 767 note 74. 

71. Ill,—Finney v. Condon, 86 EL 
78. 

78. Neb.—Mercer v. Harris, 4 Neb. 
77. 

73. Mass.—Congregation Obab Sha¬ 
lom of Chelsea v. Hathaway, 104 
N.E. 879, 216 Mhss. 539. 

N.T.—Strauss v. Hanover Realty, 
etc., Co., 11$ N.T.S. 198, 133 App. 
Dlv. 743. 

9 C.J. p 767 note 77. 

74. Va.—Scott V. Chesterman, 86 S. 
H. 608, 117 Va. 584. 

9 CJ. p 768 note 78. 

75. Wis.—Bannister 'v. Patty, 86 
WIs. 216. 

Pact that axoUteot gave oextlllcate 
expressed satisfaction by him.—Jose 
Naples, Ino., v. Great Notch Develop¬ 
ment Co., 149 A. 83, 8 N.J.Ml8C. 135. 

76. N.T.—Wyckoff V. Meyers, 44 N. 
T. 143. 

9 C.J, p 768 note 86. 

77. Iowa.—Getchell it Martin Lum¬ 


ber & Mf g. Co. V. Peterson it Samp¬ 
son, 100 N.W. 550, 184 lowa 650. 

9 C.J. p 768 note 81. 

78. N.T.—Snalth v. Smith, 27 N.T.S. 
379, 7 Misa 87. 

79. N.T.—Granniss, etc.. Lumber Co. 
V. Deeves, 25 N.T.S. 875, 72 Hun 
171, affirmed 42 N.B. 728, 147 N.T. 
718. 

an Ill.—Galbraith v. Chicago Archi¬ 
tectural Iron Works, 60 Ill.App. 
247. 

81. Ill.—Mlchaelis v. Wolf. 26 N.E. 
884, 186 IlL 68. 

88. Mo.—Fitzgerald v. Beers, 81 Mo. 
App. 366. 

83. IlL—^Edward Edlnger Co. v. Wil¬ 
lis, 260 IlLApp. 106. 

9 C.J. p 769 note 89. 

84 Mass.—Hennehlque Const Co. v. 
Boston Cold Storage & Terminal 
Co., 119 N.E. 948, 280 Mass. 456, L. 
B.A.1918F 874. 

9 C.J. p 769 note 90. 

85. Ill.—Edward Edlnger Co. v. Wil¬ 
lis. 260 IU.APP. 106. 

9 aJ. p 769 note 91. 


Oezttfloate held Itnal 
Where the building contracted for 
was accepted and all the parties met 
to accomplish a settlement the sub¬ 
mission by the architect of a form 
certificate of all the figures and ac¬ 
counts, showing a balance due the 
contractor, amounted to a final certi¬ 
ficate.—^Edward Edlnger Co. v. Willis, 
supra. 

SOL Ga.—Southern Mfg. Co. v. R. L. 
Moss Mfg. Co., 81 S.K 263, 18 Ga. 
App. 847. 

87. Ill.—Mills V. Weeks. 21 EL 661. 
S.C—^Dobey v. Watson, 81 S.B. 668, 
97 S.a 349. 

80L Wis.—^Pormann v. Walsh, 72 N. 
W. 881, 97 Wis. 866, 65 Am.S.R. 126. 

8ft. N.T.—Neldllnger v. Onward 

Constr. Co., 96 N.T.S. 1148, 107 
App.Dlv. 898, affirming 90 N.T.S. 
115, 44 Mlsc. 555, and affirmed 80 
N.B. 1114, 188 N.T. 672. 

ftOL IlL—Snead, etc,, Iron Works v. 
Merchants’ L. & T. Co., 80 N.B. 
287, 226 EL 442, 9 L.ItA..N.S.. 
1007. 
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void in toto, but only as to matter improperly de¬ 
cided by the architect®! 

Waiver of objections to form. Where the owner 
has repeatedly made payments on certificates of a 
pecuhar form without objection, he cannot raise ob¬ 
jections to the form for the first time on the trial.®® 

b. Necessity of Writiiig and Signature 

When the contract so requires, the cortlflcate must 
be In writing sfoned by the arbiter. In the absence of 
such requirement actual approval of the work Is suffi¬ 
cient. 

The certificate must be in writing,®® signed by the 
arbiter,®^ where the contract expressly so requires, 
or shows that a writing was contemplated by the 
parties, and it has been held that a formal approval 
and acceptance, without a certificate, is insuflS- 
cient.®5 Where, however, the contract merely re¬ 
quires the work to be performed subject to the ap¬ 
proval or satisfaction of the architect, engineer, 
etc., and does not expressly require that the con- • 
tractor shall procure a certificate of approval, actu- ‘ 
al approval of the work is sulEcient, and the pro¬ 
curement of a certificate of approval is not neces-: 
sary,®® and in such a case the approval may be im¬ 
plied as well as express.®^ 

c. DeHvary 

I 

Tht certiffcat* must be delivered to the eontraetor. 

Where the contract requires the presentation by | 
the contractor of a certificate of approval to be is- •' 
sued to him by the architect, there must be a deliv¬ 
ery of the certificate to the contractor;®® but it has 
been held that, where a certificate is delivered by 
the architect to the contractor who returns it to the 
architect, the validity of the certificate is not af¬ 


fected thereby, and that a recovery may be had by 
the contractor without the actual presentation of the 
certificate to the owner.®® 

§ 501. Proceedings to Enforce Arbitration 

a. In general 

b. Matters arbitrable 

c. Waiver or loss of right to remedy 

a. Ill General 

Statutes providing for the enforcement of arbitration 
agreements on application to a court, and prescribing 
the procedure on such application, are constitutional and 
will be applied In accordance with their terms. 

The statutes in several jurisdictions, including a 
federal statute applicable to maritime transactions 
and contracts involving commerce, provide in effect 
that where there is an agreement in a written con¬ 
tract for the arbitration of disputes, the court, on 
application of either of the parties to the contract, 
and on being satisfied that the making of the agree¬ 
ment for arbitration or the failure to comply there¬ 
with is not in issue, shall order the parties to pro¬ 
ceed to arbitration; that if any action or proceed- 
i^ is brought upon any issue referable to arbitra¬ 
tion under the agreement, the court shall stay all 
proceedings pending arbitration; and that, if the 
making of the agreement or the failure to comply 
therewith is in issue, such issue, shall be tried. 
Other statutes provide for the appointment of ar¬ 
bitrators or an umpire when no method for the ap¬ 
pointment is provided in the contract, and for the 
proceedings before the arbitrators, their award, etc. 
These statutes, preliminary to the provisions for 
procedure,, declare a new policy and abrogate an an¬ 
cient rule by making arbitration agreements in writ¬ 
ten contracts valid, enforceable, and irrevocable,! 


Pa.—Drhew v, Altoonq^ is A. 
68 «, 121 P&. 401. 

Wash.—Bavaria Inv. Co. v. Wash¬ 
ington Brick, etc., Co., 144 P, 68, 
82 Wash. 187. 

90. N.T;—Bloodgood v. Ingoldsby, 1 
HUt 888—^Barton v. Hermann, 11 
Abb.Pr.,N.S., 878. 

98. Mass.-Bfeimeblque Const Co. v. 
Boston Cold Storage 8b Terminal 
Co., 119 N.K 948, 280 Mass. 466 L. 
RA.19187 874. 

Mo.—Mockler v. St Vincent's Instl- 
. tutc, 87 Mo.App. 478. 

•1 Mass.—Henneblque Const Co. v. 
' ' Boston Cold Storage ft Terminal 
/ Go., 119 N.m 948, 230 Mass. 466. L. 
i BJL1918F 874. 

Ilex.—Texas Bldg. Co. v. Collins, Civ. 
A^.,187 S.W. 404. 

99, ?to^Texas Bldg. Co, v. Collins, 
i aj.p ,770 hoteL 


Waal estluate 

Under contracts providing that 
the amount due from a railway com¬ 
pany to a subcontractor should be 
flxed by an estimate signed and cer¬ 
tified by the railway company's chief 
engineer, an unsigned and uncertified 
Instrument was not the contemplated 
finkl estlmate.^—^Texas Bldg. Co. v. 
Collins, supra. 

99 . u.S. — Gubhlns v. Lauten- 
Bchlager, C.C.Iowa, 74 P. 160. 

9 C.J. p 770 note 2. 

97. Tex.—Wright v. Meyer, Clv.App., 
26 S.W. 1122. 

9 C.J. p 770 note S. 

9a. Mo.—Wear v. Schmelxer, 92 Mo. 
App. 814. 

89. Dl.—Arnold V. Boumlque, 88 N. 
H 580, 144 la 112, 188, 86 Am.S.R 
419, 20 Ii.R.A. 498, reversing 44 UL 
App. 199. 

L DeL—Electrical Research Prod- 
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I nets V. Vltaphone Corporation, 171 
A. 788, 20 Bel.Ch. 417, reversing 
Vltaphone Corporation v. Blectrical 
Research Prodpets, 166 A. 256, 19 
DeLCh. 247, affirmed 167 A. 846 19 
Del.Ch. 854. 

N.T.—Zimmerman v. Cohen, 139 N.E. 
764, 286 N.T. 16, reversing on other 
grounds In re Zimmerman, 198 N. 
T.S. 189, 204 App.Dlv. 876—Berko- 
vltz V. Arblb ft Houlberg, 180 N.B. 
288, 280 N.T. 261, sifihnmlng Spto 
Itusfabrldc .Astra of Amsterdam, 
Holland V. Sugar Produefs Co., 184 
N.T.S. 962, 194 AppiDlv. 896, and 
reversing Bertovlt* v. 'Arblb ft 
Houlberg, 188 N.T.S. 804, 198 App. 
Ulv. 428, motion denied ^Iritusfa- 
brlek Astra of Amaterdam, Holland 
V. Sugar Products Co., 182 N.B. 
873,' 281 N.T. 624, and motion 
granted 182 NJl 878, 281 N.T. 624 
—Samuels v. Samis, 207 N.T.S. 
249, 124 Uisc. 86. 
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and the constitutionality of such statutes has been 
upheld.2 Their purpose is to discourage litigation,* 
and not to aid in the preference of one court over 
another,* and the parties are not precluded from 
agreeing to resort to any other mode of settlement.* 
A statute of this nature has been held to apply to 
contracts made, before its enactment,® but not to 
pending actions,^ unless an additional cause of ac¬ 
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tion is initiated after the passage of the statute.® 
While the statutory proceeding has been said to be 
in effect a suit for specific performance of an agree¬ 
ment for arbitration,® in which the rules applicable 
by equity courts in such suits govern,the proceed¬ 
ing is not generally deemed to be a trial of the 
cause before a judicial tribunal, but is merely a 
summary and expeditious means of attempting to 
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Validity of acrroexaent 

(1) A promise in a contract that 
differences will be arbitrated Is not 
illegral and a nullity without refer¬ 
ence to the law in force when differ¬ 
ences arise, and, since it Is directed 
solely to the remedy, its validity Is 
to be measured by the public policy 
prevailing when the reme<!^ Is 
Bought, and such public policy 
Bpeeks, not as of the date cif the 
promise, but of the date of Invoking 
remeds'.-—Berkovlt* v. Arblb ft Houl- 
berg, ISO N.HL 2«8, 280 K.T. 261, af¬ 
firming Splritusfabrlek Astra of Am¬ 
sterdam, Holland y. Sugar Products 
Co., 184 N.T.S. 052, 194 App.Dlv. 896, 
and reversing Berkovitz v. Arblb ft 
Houlberg, 188 N.Y.8. 804, 193 App. 
Dlv. 423, motion denied Spiritusfar 
briek Astra of Amsterdam, Holland, 
V. Sugar Products Co., 132 N.B. 878, 
231 N.Y. 524. and motion granted 132 
N.E. 873, 281 N.Y. 624. 

(2) Where contract stated that dif¬ 
ferences thereunder were to be sub¬ 
mitted to arbitrator for determina¬ 
tion, and statute authorised rendition 
of final Judgment giving effect to ar¬ 
bitrator's award, arbitration clause 
of contract was not void because of 
failure to declare that parties were 
to become bound by award.—Snyder 
V. Superior Court in and for Amador 
County. CaLApp., 74 P.2d 782. 

XrrevooabUlty of agreeaaoat 

(1) Contracts relating to settle¬ 
ments of disputes by arbitration are 
Irrevocable under the statute except 
on grouMs existing for revocation of 
any contract—G-llbert v. Bumstlne, 
174 N.BJ. 706, 256 N.Y. 348, 78 A.L.R. 
1463, reversing 241 N.Y.S. 54, 229 
APP.D1V. 170, affirming 287 N.Y.S. 171, 
186 Mlso. 806. 

(8) Provision In statute maJclng 
arbitration clause “Irrevocable" pro¬ 
hibits cancellation of arbitration 
clause of otherwise valid contract, 
but does not prevent cancellation of 
arbitration clause If entire contract 
is rescinded/—Brmolieff v. Llss, 250 
N.Y.S. 235, 140 Mlsc. 214. 

(8) "Irrevocable" means that the 
arbitration agreement cannot be re¬ 
voked at the wlU of one party there¬ 
to, not that It cannot be revoked by 
mutual agreement or waived. Gilbert 
V. Bumstlha suprar-Brmolleff ,v. 
Llss, 250 N.Y.& 285, 140 AClso. 214. 

(4) “Arbitration'agreement" mere¬ 


ly. provides a remedy for settling 
disputes, and is governed by the law 
of .'the forum, although arbitration 
statute makes arbitration agreements 
irrevocable and enforceable.—^Electri¬ 
cal Research Products v. Vltaphone 
Corporation. 171 A. 788, 20 DeLCh. 
417, reversing Vltaphone Corporation 
V. Electrical Research Products, 166 
A- 256, 19 DeLCh. 347, affirmed 167 A. 
846. 19 DeLCh..864. 

S. N.J.—Sommer v. Mackay, 160 A. 

495, 10 N.J.H1SC. 644. 

N.Y.—Berkovitz v. Arblb ft Houlberg, 
130 N.B. 288. 280 N.Y. 261, affirm¬ 
ing Splritusfabriek Astra of Am¬ 
sterdam, Holland V. Sugar Prod¬ 
ucts Co., 184 N.Y.S. 963, 194 App. 
Dlv. 896, and reversing Berkovitz v. 
Arblb ft Houlberg, 183 N.Y.S. 804, 
198 App.Dlv. 428, motion denied 
Splritusfabrlek Astra of Amster¬ 
dam, Holland, v. Sugar Products 
Co., 182 N.B. 878, 281 N.Y. 624, and 
motion granted 182 N.K 878, 231 
N.Y. 634. 

Fa.—Katakura ft^ Co. v. Vogue Silk 
Hosiery Co., 161 A. 629, 807 Fa. 644. 

& TT.S.-Krausa Bros. Lumber Co. v. 
Louis Boasert jb Sons, Inc., C.C.A. 
N.Y., 62 F.2d 1004. 

N.Y.—^Application of Hamburg-Amer- 
ican Line, 288 N.Y.S. 331, 186 Misa 
715, affirmed In re Hamburg-Amer- 
Ican Line, 239 N.Y.S. 914, 228 App. 
Dlv. 802. 

4i N.Y.—^Application of Hamburg- 
American Line, supra. 

5k N.Y.—Timmerman v. Cohen, 189 
N.E. 764, 236, N.Y. 16. reversing In 
i;e Zimmerman, 198 N.Y.S. 139, 204 
AppJDlv. 875. 

6k n.S.—Red Cross Line v. Atlantic 
Fruit Co., 44 SXJt 274, 264 U.S, 109, 
68 L.Ed. 688, reversing 185 N.B. 
821, 283 N.Y. 878, which reversed 
In re Red Cross Line, 191 N.Y.S. 
949, 199 App.Div. 961—Pacific In¬ 
demnity Co. V. Insurance Co., of 
North America, CCJLCal., 25 F.2d 
980. 

N.Y.—In re 'Fletcher, 148 N.B. 248. 
287 N.Y. 440, reversing 200 N.Y.S. 
922, 206 App.Div. 778—^Berkovitz v. 
Arblb ft Ho^ilberg, 130 N,B. 288, 
280 N.Y. 261, affirming Splritusfa¬ 
briek Astra of Amsterdam, Hol¬ 
land, V. Sugar Products Co., 184 
N.Y.S. 962, 194 App,Dlv. 896, and 
reversing Berkovitz v. Arblb ft 
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Houlberg, 183 N.Y.S. 804, 198 App. 
Dlv. 423, motion denied Splrltus- 
fSbiiek Astra of Amsterdaim Hol¬ 
land. V. Sugar Products Co^ 132 N. 
B. 873. 281 N.Y. 624, and motion 
granted 132 N.B. 873, 231 N.Y. 524. 
Ohaagos Im the form of. remedies 
are applicable to proceedings there¬ 
after instituted for the redress of 
wrongs already done, and are retro¬ 
spective if viewed with relation to 
wrongs, and prospective when viewed 
with relation to the means of repara¬ 
tion, and the statute is applicable al¬ 
though enacted after the contract 
was made but before the remedy was 
invoked.—^Berkovitz v. Arblb & Houl¬ 
berg, supra. 

Violation of sals contract 
A wrong in rejecting merchandise 
In violation of a sale contract Is one 
In which there was a prior remedy, 
and, where the contract providing for 
arbitration was made before the en¬ 
actment of the statute, the promise 
must be held within the statute, and 
the subject-matter of the controversy 
within the purview of the promise.— 
Berkovitz v. Arblb ft Houlberg, su¬ 
pra. 

The Callfomla arUtratlon statutes 
contemplate a controversy either ex¬ 
isting or which may subseuuently 
arise out of particular contract— 
Fischer v. Superior Court.in and for 
Los Angeles County, 287 P. 656, 105 
CaLApp. 466. 

7. N.Y.—Berkovitz v. Arblb ft Houl¬ 
berg, 130 N.E. 288, 230 N.Y. 261, 
afifirmlng Spirltusfobriek Astra of 
Amsterdam, Holland v. Sugar 
Products Co., 184 N.Y.S. 952, 194 
App.Dlv. 896, and reversing Berko¬ 
vitz V. Aiblb ft Houlberg, 188 N.Y. 
S. 304, 198 App.Div. 428, motion 
denied Splritusfabriek Astra of 
Amsterdam, Holland, v. Sugar 
Products Co.. 182 N.B. 878. 231 N. 
Y. 524, and motion granted 132 N. 
B. 878, 281 N.Y. 524. 

8. N.Y.—^Estate Proptirty Corpora¬ 
tion V. Hudson Coal Co., 230 N.Y.S. 
872, 182 bflsc. 590, afflrined In part 
282 N.Y.S. 739, 225 AppJDlv. 798. 

9. TJ.S.—In re Utility Oil Corpora¬ 
tion, D.aN.Y., 10 F.Supp. 678. 

Fa.—Nippon Hl-Ito Kals^ Limited, 
V. Bwing-Thomas Corporation, 170 
A. 286, 818 Pa. 442, 98 A.L.R. 1067. 
la U.S.—In re Utility Oil Corpora¬ 
tion. D.C.N.Y., 10 F.Suktp. 678. 
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determine controversies out of court pursuant to 
a stipulation of the parties in a written contract.!^ 
The terms of the statutes as construed by the courts 
govern questions as to the right to compel arbitra¬ 


tion in particular cases, the jurisdiction and powers 
of the court, the issues triable, and matters of pro¬ 
cedure generally, including the right to a stay of 


11. Cal.—Snyder v. Superior Court 
In and for Amador County, App., 
74 P.2d 782. 

12. TI.S.—Krause Bros. Lumber Co. 
V. Louis Bossert & Sons, C.C.A. 
N.T., 62 F.2d 1004—In re Worces¬ 
ter Silk Mills Corporation, D.G.N. 
Y.. 50 r.2d 966. 

N.T.—Brescia Const. Co. v. Walart 
Const. Co., 190 N.SL 484, 264 N.Y. 
260, 93 A.L.R. 1148, affirming 268 N. 
T.S. 13, 238 App.Dlv. 46—^In re 
Bxeter Mfg. Co., 5 N.Y.S.2d 438, 
264 ApF.Dlv. 496—In re Yeanna- 
kopoulos, 186 N.Y.S. 457, 195 App. 
Div. 261 

■IgM to eafoica affreemoit in r«n- 

eval 

(1) Only TThere there is nothing to 
arbitrate may court refuse to further 
agreement for arbitration.—Hines v. 
Zlegfeld, 226 N.Y.S. 662, 222 APp.Dlv. 
543. 

(2) Under contract providing for 
arbitration if controversy thereafter 
arose, arbitration was not controlled 
by Civil Practice Act provisions re¬ 
lating to- submissions to arbitration 
entered into between parties at time 
or after controversy has arisen.— 
In re Smith, 276 N.Y.S. 221, 243 App. 
Dlv, 678. 

(8) “ControvOrsi^’ as well as agree¬ 
ment to arbitrate differences arising 
under specified acts or relations of 
parties to contract is necessary to 
arbitration.-Webster v. Van Allen, 
216 N.Y.S. 662, 217 App.Div. 219. 

(4) Where parties agreed to settle 
a controversy as to violation of a 
contract by arbitration only in con¬ 
nection with a claim of right lO 
rescind contract while it was still 
operative, court was without power 
to compel arbitration after contract 
had terminated and question of viola¬ 
tion had become an incidental ele¬ 
ment of the entire, controversy be¬ 
tween the parties.—Checker Cab Mfg. 
Corporation v. Heller, 149 N.B. 333, 
241 N.Y. 148, reversing In re Checker 
Cab Mfg. Corporation, 208 N.Y.S. 
843, 212 App.Div. 873. 

(6) Buyer offering to arbitrate 
pursuant to contract when sued for 
price could not, while its own posi¬ 
tion remained unchanged, prevent 
seller from resuming contract rem¬ 
edy and compelling arbitration.— 
Krauss Bros. Lumber Co. v. Louis 
Bossert & Sons, C.C.A.N.Y., 62 P.2d 
1004. 

,(6) Defendant’s failure to pay 
UQtes because they desired to coun¬ 
terclaim for damages arising under 
subsequent, independent contracts did 
not entitle , plaintiff to arbitration 


under first contract.—Webster v. 
Van Allen, supra. 

Bights of saboontraoton 

(1) As respects subcontractor's 
right to order directing arbitration of 
disputes between subcontractor and 
contractor, clause of agreement of 
subcontract, that in matter of arbi¬ 
tration their rights and obligations 
and all procedure should be analo-, 
gous to those set forth In contract, 
failed to prove existence of any 
agreement for arbitration, where 
there was no provision for arbitra¬ 
tion in cither of contracts between 
contractor and owner and between 
subcontractor and contractor.—^Deca¬ 
tur Contracting Co. v. Edward S. 
Murphy Bldg. Co., 2 N.Y.S.2d 970, 
166 Misc. 614. 

i2) A subcontractor was not enti¬ 
tled to order directing arbitration of 
disputes between subcontractor and 
conlmctor, where agreement of sub¬ 
contract gave subcontractor right to 
arbitration only if there existed an 
agreement for arbitration between 
contractor and owner, and contract 
which was entered Into between con¬ 
tractor and owner did .not provide 
for arbitration of any kind or be¬ 
tween any of the parties, whether 
owner, contractor, or subcontractor. 
—Decatur Contracting Co. v. Edward 
S. Murphy Bldg. Co., supra. 

Sffeot of statute 

Arbitration law does not change 
fundamental principles of arbitration 
except removal of ban on general and 
executory agreements to arbitrate 
future differences.—Webster v. Van 
Allen, 216 N.Y.S. 662, 217 App.Div. 
219. 

Objaotlou by surety 

■^ere construction contract pro¬ 
vided that questions involving 
amount due contractor should be 
submitted to aroitratlon, surety on 
undertaking given for discharge of 
mechanic's lien in favor of contractor 
and securing amount due under con¬ 
tract could not object to arbitration 
or'Insist that amount be determined 
In any other manner.—Brescia Const 
Co. V. Walart Const. Co., 190 N.B. 
484, 264 N.Y. 260, 93 A.L.R. 1148, af¬ 
firming 263 N.Y.S. 18, 288 App.Dlv. 
46. 

Sffeot of fraud 

(1) Arbitration cannot be' forced 
where arbitration contract Is based 
on fraud such as would vitiate con¬ 
tracts generally—Ennolleff v. Llss. 
250 N.Y.S. 285, 140 Mlsc. 214. 

(2) To rescind, on ground of fraud, 
contract containing arbitration 
clause, court must find false repre- 
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sentatlon of existing fact made with 
Intent to deceive, and that person 
addressed believed it—^Ennolleff v. 
Llss, supra. 

Aeknowladgmaut of agreement 

(1) Agreement to submit existing 
controversy to arbitration, to be en¬ 
forceable, must be formally acknowl¬ 
edged In same manner as deed to re¬ 
alty.—In re Marshall, 262 N.Y.S. 191, 
147 Misc. 4. 

' (2) But an agreement to submit to 
arbitration a controversy which 
might arise in future, to be enforce¬ 
able, need not be formally acknowl¬ 
edged, writing being sufficient.—In 
re Yeannakopoulos, 186 N.Y.S. 467, 
195 App.Dlv. 261—^In re Marshall, su- 
pra. 

(8) Provision In contract between 
a domestic corporation and a corpo¬ 
ration organized under the laws of 
Japan, providing that any differences 
arising between the parties should 
be settled by arbitration at New 
York, unless otherwise specified by 
the arbitrators, and that decision 
by such arbitration should be final, 
is valid and enforceable, although 
not acknowledged or proved.—In re 
Shlma & Co.. 186 N.Y.S. 164, 113 Mlsc. 
612. 

(4) Agreement, evidenced by let¬ 
ters, relating to compensation for 
legal services, was an agreement to 
submit to arbitration a controversy 
thereafter arising, and, therefore, en¬ 
forceable although not formally ac¬ 
knowledged.—In re Marshall, supra. 

(6) Arbitration provision in con¬ 
tract engaging actress was held not 
to contemplate “statutory arbitra¬ 
tion’’ and producer’s acknowledgment 
of signature was unnecessary to the 
right to enforce arbitration--Hines 
V. Ziegfeld, 226 N.Y.S. 662, 222 App. 
DlrV. 648. 

Mode of InvoUag zemsdy 

Defendant, answering complaint 
for breach of mining lease, demand¬ 
ing arbitration and offering to sub¬ 
mit. sufficiently availed Itself of rem¬ 
edy by arbitration.—^Estate Property 
Corporation v. Hudson Coal Co., 230 
N.Y.S. 872, 132 Mlsc. 690, affirmed 
in part 232 N.Y.S. 739, 226 App.Dlv 
798. 

•rnxlsdiotlon. 

(1) Federal district court had 
Jurisdiction of suit under statute To 
compel arbitration pursuant to con¬ 
tract between citizens of different 
states Involving interstate shipment 
—Krauss Bros. Lumber Co. v. Louis 
Bossert ft Sons, C.C.A.N.Y., 62 F.2d 
1004. 

(2) Parties to contract may con- 
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fer Jurisdiction by consent.—Marcus 
A. Heyman, Inc., v. B. E. Cole Co., 
276 N.T.S. 28, 242 App.Dlv. 862. 

(5) Contract conferring Jurisdic¬ 

tion of arbitration by consent is ir¬ 
revocable to extent that one of par¬ 
ties, without other's consent, cannot 
deprive It of enforceability.—Marcus 
A. Heyman, Inc., v. B. B. Cole Co., 
supra. ' 

(4) Party to contract of sale 
agreeing to be subject to foreign 
process in advance of litigation or 
arbitration under contract could not 
repudiate such agreement which con¬ 
ferred personal Jurisdiction by con¬ 
sent.— Marcus A. Heyman, Inc., v. B. 
E. Cole Co., supra. 

BTotlce of motion; WBlvar of objeo- 
tlons 

Objection as to time of notice of 
motion for order directing that ar¬ 
bitration proceed between parties 
was waived by demanding Jury trial 
without reservation.—^Application of 
Marcus, 7 N.T.S.2d 481. 265 App.Div. 
276. 

Parties 

(1) Each party to contract, provid¬ 
ing for settlement of their differ¬ 
ences by arbitration, may insist on 
execution of such provision.—Clog' 
ston V. Schlff-Lang Co., 41 P.2d 666, 
2 CaL2d 414. 

(2) Surety on bond furnished by 
owner to discharge mechanics' lien, 
oould not, without its consent be 
made party to arbitration proceed¬ 
ing, under contract to which it was 
not a party.—In re Louis Michel, 
Inc., 266 N.T.S. 165, 288 App.Dlv. 
480, reversed on other grounds Louis 
Michel, Ina v. Whltecourt Const. 
Co., 189 N.E. 767, 264 N.T. 28. 

(8) Where bond provided for pay¬ 
ment of any Judgment rendered 
against property for enforcement of 
mechanic's lien, surety could Insist 
upon prior arbitration of dispute be¬ 
tween owner and contractor as pro¬ 
vided by contract, to which only they 
were parties, and upon having sure¬ 
ty's liability thereafter determined 
in court — Louis Michel, Inc. v. 
Whitecourt Const Co., 189 N.E. 767, 
264 N.T. 28, reversing on another 
ground In re Louis Michel, Ina, 266 
N.T.S. 165, 238 App.Div. 480. 

<4) Assignee of Interest in pro¬ 
ceeds of contract containing arbitra¬ 
tion agreement was not proper party 
to arbitration proceeding.—Vatet v. 
Scarborough School, 269 N.T.S. 610, 
241 App.Dlv. 693, motion denied 191 
N.E, 685, 264 N.T. 708. 

(6) Dissolved stock brokerage 
firm's customer, bringing in mem¬ 
bers of such firm as additional de¬ 
fendants in his action against mem¬ 
bers of successor firm after denial 
of original defendants' motion to re¬ 
quire him to arbitrate controversy 
pursuant to agreement made when he 
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opened account with original firm,' 
was bound thereby.—In re Engel, 
275 N.T.S. 786. 242 App.Dlv. 506. 

(6) Evidence held insufficient to 
show petitioner was proper party to 
compel arbitration.—Application of 
Marcus, 7 N.T.S.2d 481, 256 App.Dlv. 
276. 

Patltlon and answer as affidavits 

Under the federal statute requir¬ 
ing an application to compel arbitra¬ 
tion, to be heard in the manner pro¬ 
vided by law for hearing motions, 
the petition and answer must be re¬ 
garded as affidavits submitted in 
support of motion.—In re Worcester 
Silk Mills Corporation, D.C.N.T., 60 
F.2d 966. 

Power of court In general 

(1) Where contract of sale con¬ 
tains an arbitration clause, «ri»^ a 
bona fide dispute arises over per^ 
formance of contract, court should 
not say as matter of law that there 
is nothing to arbitrate, since, where 
parties have selected their tribunal, 
court will not interfere unless sub¬ 
stantial reasons are shown.—S. A. 
Wenger ft Co. v. Propper Silk Hos¬ 
iery Mills, 146 N.B. 203, 239 N.T. 
199, reversing 206 N.T.S. 566, 209 
App.Dlv. 784. 

(2) Court is required to enforce 
arbitration agreement in contract en¬ 
gaging actress and not entitled to 
decide controversy on. merits.—Hines 
v.'Ziegfeld, 226 N.T.S. 662, 222 App, 
Dlv. 648. 

(3) ,Courts should enforce agree¬ 
ment rather than undertake itself to 
settle disputes or to narrow the field 
of arhitrai disputes.—S. A. Wenger 
& Co. V. Propper Silk Hosiery Mllla 
supra. 

AiUtratioa In foreign state 

(1) If parties had so agreed, court 
could direct that matters in differ¬ 
ence be submitted to arbitrator re¬ 
siding in foreign state.—California 
Lima Bean Growers’ Ass’n v. Man- 
kowitz; ,154 A. 582, 9 N.J.Mi8e. 362. 

(2) Whether parties Intended ar¬ 
bitration in another state, where 
contract was to be performed, was a 
question of construotlon, for Judge 
receiving petition, for arbitratioa— 
Merchant v. Mead-Monison Mfg. Co., 
169 NH. 386, 252 N.T. 284, modlfj^ 
ing Judgment and aifirmlng order 235 
N.T.S. 870, 226 App.Dlv. 897, and 
reargument denied 171 N.E. 770, 258 
N.T. 584, dismissed Mead-Morrlson 
Mfg. Co. V. Marcbant, 61 S.Ct L04, 
282 U.S. 808. 76 L.Ed. 726. 

(8) Jurisdiction of arbitration pro¬ 
ceedings did not depend on Judge 
determining correctly whether paiv 
ties Intended arbitration in another 
state, where contract was performa- 
hle. — Marohant v. Mead-Morrlson 
Mfg. Co., supra. 

(4) The court cannot compel ar¬ 
bitration before a foreign arbitrator 
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[without the state, under an agree- 
menr between the parties, as no 
award taken without the state may 
be a basis for a Judgment—Applica¬ 
tion of Inter-Ocean Food Products, 
201 N.T.S. 636, 206 App.Dlv. 426, re¬ 
versing In re Inter-Ocean Food Prod¬ 
ucts, Ina, 200 N.T.S. 775, 120 Mlsc. 
840—Gilbert v. Bumstlne, 237 N.T.S. 
171, 135 Misc. 306, affirmed 241 N. 
T.S. 64, 229 App.Dlv. 170, reversed 
on other grounds 174 N.E. 706, 255 
N.T. 848, 78 A.L.R. 1463—Kelvin En¬ 
gineering Co. V. Blanco, 210 N.T.S. 
10. 126 Mlsc. 728—In re California 
Packing Corporation, 201 N.T.S. 168, 
121 Misc. 212. 

(6) The only remedy available In 
such case is to stay the trial of 
the action by the party who has 
refused to arbitrate until the arbi¬ 
tration has been had 'in accordance 
with the agreement—Application of 
Inter-Ocean Food Products, supra— 
Kelvin Engineering Co. v. Blanco, su¬ 
pra. 

(6) Application of Pennsylvania 
Arbitration Act is not limited to ar¬ 
bitrations In Pennsylvania.—^Nippon 
Kl-Ito Kalsha, Limited v. Ewlng- 
Thomas Corporation, 170 A. 286, SIS 
Pa. 442, 93 A.L.It 1067. 

(7) Buyer, agreeing for valuable 
consideration to arbitrate disputes 
with seller in another state, must 
do so, although commonwealth’s 
courts could not direct rehearing by 
arbitrators, modify and correct 
award, or resubmit matter to arbi¬ 
trators, as authorized by Pennsyl¬ 
vania Arbitration Act—^Nippon Kl- 
Ito Kaisha, Limited v. Ewlng-Thom- 
as Corporation, snpra. 

(8) Court of common pleas bad Ju¬ 
risdiction of proceeding oetween par¬ 
ties appearing generally to compel 
domestic corporation to arbitrate 
contractual disputes with foreign 
corporation in New Tort—Nippon 
Ki'Ito Kaisha, Limited v. Ewing- 
Thomas Corporation, supra^Kata- 
kura ft Co. v. Vogue Silk Hosiery 
Co., 161 A. 629, 807 Pa. 644. 

(9) Court had Jurisdiction to make 
order to show cause why foreign 
and domestic corporations should 
not arbitrate under contract provid¬ 
ing for hearings customarily in New 
Tork.—Katakura ft Co. v. Vogue Silk 
Hosiery Co., supra. 

(10) Nonresident foreign corpora¬ 
tion was entitled to ask Pennsylvan¬ 
ia court for rule to ’ arbitrate con¬ 
troversy with Pennsylvania corpora¬ 
tion under contract providing for 
hearings oustonoarily in New Tork.— 
Katakura ft Co. v. Vogue Silk Hos¬ 
iery Co., supra, 

ZsaiMi tzlaUs by oonrl or Jnxy 

(1) On application to compel arbi¬ 
tration, court may try summarily is¬ 
sues as to the m a kin g of the agree¬ 
ment and the failure to oosGiply 
therewith but Is without Jurisdidion 
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to try Bummarlly Issues raised as to 
whether contract settlement was 
fraudulent or was rescinded.—^In re 
Worcester Silk Mills Corporation. D. 
aN.T.. 50 P.2d 966. 

(2) In absence of allegation of 
fraud or mistake, making of contract 
was not In issue In proceeding for 
arbitration.—Sommer v. Mackay, 160 
A. 495, 10 N.J.MISC. 644. 

(3) Court Is concerned only with 
the contract to settle by arbitra¬ 
tion. and it la as to that specific 
agreement that a preliminary Issue 
concerning its existence may be 
raised under arbitration statute,—In 
re Bxeter Mfg. Co, 6 N.Y.S.2d 488, 

' 264 App-Dlv. 496. 

(4) The existence of an agreement 
to arbitrate Is a Jurisdictional fact 
which must be proved In order to 
justify order directing arbitration of 
dispute.—Decatur Contracting Co. v. 
Ddward S. Murphy Bldg. Co.. 2 IST. 
T.S.8d 970. 166 Mlsc. 614. 

(6) Disputed fact Question wheth¬ 
er arhitratlon clause ever became 
operative hy substantial performance 
was reQulred to be decided at Special 
Term before parties could be direct¬ 
ed to proceed with arbitration.—^In 
re Ernst Zobel Co.. 269 N.T.S. 790. 
241 App.Dlv. 699. 

(6) In proceedings for order di¬ 
recting buyer to proceed with arbi¬ 
tration agreement under contract 
made by broker, where buyer denied 
dealing, with alleged broker as bro¬ 
ker, such issue and extent of broker's 
authority ‘ should be. determined by 
summary trial — California Lima 
Bean Crawera’ Ass*n v. Mankowlts, 
164 A. 682, 9 N.J.M18C. 862. 

(7) Defendant Is entitled to op¬ 
portunity to present evidence on Is¬ 
sue Involving existence of contract 
—In re Palmer ft Pierce, 186 N.T. 
S. 869, 196 App.Dlv.- 628—Universal 
Film' Exchanges v. E^g, 269 N.T.S. 
242, 144 Mlsc. 708. 

(8) It was error for the trial 
court without hearing evidence, to 
order lan arbitration on an agree¬ 
ment '.entered on the margin of a 
note signed on behalf of defendants 
by their broker, after defendants de-' 
nied making the arhitratlon agreed 
ment since they might be able to 
show they had no knowledge there¬ 
of, and their broker was not author¬ 
ised to bind them hy such' kgreement, 
though he was authorised to sign the 
note.—In re Palmer' A Pierce, supra. 

(9> If defendant by, its answer 
raises an issue as to .the making of 
the arbitration agreement pleaded by 
plaintm or as to failure, neglect, or 
refusal to perfOTm, the court having 
juiisdlotflon must proceed to trial 
ther^f, as provided by the act, as 
on ^bse' issues die parties are en¬ 
titled', tb A. ji^ trial unless waived. 
-Mlol^ln v. Internatl'onta Ladles' 


'Garment Workers' Union, 196 A. 43, 
828 Pa. 386*— Katakura ft Co. v. 
Vogue Silk Hosiery Co., 161 A. 629, 
307 Pa. 644. 

(10) Dissolved stock brokerage 

firm’s customer, denying uneaulvo- 
cally that he entered into arbitra¬ 
tion agreement with such firm at 
time of opening account therewith, 
was entitled to jury trial on such is¬ 
sue In proceeding by members of 
firm to compel him to arbitrate and 
stay his action against them and 
members of successor firm for mon¬ 
eys misappropriated by original firm. 
—In re Engel, 275 N.T.S. 786, 242 
App.Dlv. 606. ^ 

(11) Before the court may order 
submission of dispute as to a con¬ 
tract to be submitted to arbltraUon, 
as having been provided for by the 
court the Issue of whether there was 
an agreement for arbitration, and, If 
so, whether the agent had authority 
to BO agree must on demand there¬ 
for, be submitted to a Jury.—In re 
H. F. G^resham ft Co., 195 N.T.S. 106, 
202 App.Dlv. 211. 

(12) All questions other tlian as to 
existence of contract to arbitrate are 
not the concern of court but are for 
arbitrators.—In re Exeter Mfg, Co., 
6 N.T.S.2d 488, 264 Aj)p.Dlv. 496. 

(18) Proof that defendant signed 
contract on fiduciary's representation' 
that fine type therein was .merely 
authorization to buy and sell stock 
raised preliminary fact question as 
to making of arbitration agreement 
—Newburger v. Gkild, 243 N.t.3. 61, 
229 App.Div. 67,2, affirmed 176 N.E. 
301, 266 N.T. 682. 

(14) Motion to compel one of con¬ 
tracting parties to proceed with ar: 
bltratlon cannot be granted when 
any question Is at Issue as to va¬ 
lidity of contract which requires 
such arbitration. — Metro-CJoldwyn- 
Mayer Distributing Corporation v. 
Dewitt Development Corporation, 269 
N.T.S. 104, 160 Mlsc. 408, afllrmed 
Brown V. Brown, 273 N.T.S. 444, 242 
App.I?lv. 674. 

(1'6) Question of fraud In procure¬ 
ment of contract will not be deter- 
minbd In proceeding for arbitration 
arising on dispute over valid, arbi- 
‘trable contracts.—Cheney Bros. v. 
Joroco Dresses, 167 N.E. 272, 245 
N.T. 275, reversing Application of 
Cheney Bros., 219 N.T.S. 96, 218 App. 
Dlv. 662, motion denied In re Cheney 
Broa, 165 N.E. 920, 244 N.T. 614. 

. (i6) Court could not entertain Is¬ 
sue of contract’s Invalidity on 
ground of illegal combination.—Met- 
ro-Coldwyn-Mayer Distributing Cor¬ 
poration V. Dewitt Development Cor¬ 
poration. supra. 

(17). Wh^re sole Issue was wheth¬ 
er seller authorized elimination. of 
arbitration provision ftom contract, 
evidehce as to seller’s motive In re- 
pudlatlzig'contract was held ihadmls- 
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slble.—Charles E, Armstrong, Inc. v. 
Silverman, 218 N.T.S. 163, 214 App. 
Div. 601. 

Determination as to default 

(1) Plaintiff desiring to litigate 
binding effect- of award may partici¬ 
pate In arbitration under protest or 
refuse to participate and apply to 
court for determination of whether 
such refusal constitutes default un¬ 
der arbitration contract.—Kanter v. 
Edward Bloom Co.. 269 N.T.S. 46. 144 
Mlsc. 602. 

(2) Plaintiff could not enjoin arbi¬ 
tration proceeding until defendant 
applied to court to determine wheth¬ 
er plaintiff was in default iCor not 
complying with arbitration contract. 
—OEanter v. Edward Bloom Co., su¬ 
pra. 

(8) The “default” refers to the 
failure to comply with the agree¬ 
ment to arbitrate, and an owner, 
terminating contractor’s employment 
and completing- work, was not en¬ 
titled to compel arbitration assessing 
damages, where contractor denied de¬ 
fault—In re King^Varlck Corpora- 
Uon, 222 N.T.S. 877, 129 Mlsc. 645. 

Judgment or order 

(1) An arbitration statute, which 
provides that an arbitration should 
be docketed as an action at law and 
Judgment entered therein enforced 
as such, may not serve as basis for 
controversies la which the relief 
sought is In the nature of a manda¬ 
tory decrea—Goldstein v. Interna¬ 
tional Ladles’ Garment Workers' Un¬ 
ion, 196 A. 48, 388 Pa. 386. 

(2) Order appointing appraisers 
must be interpreted by terms of con¬ 
tract authorizing arbitration.— 
Stange v. Thompson-Starrett Co., 184 
N.B. 486, 281 N.T. 37, reversing 267 
N.T.S. 889, 236 App.Dlv. 827. 

(3) Order appointing appraisers to 
arbitrate additional amount due sub¬ 
contractors did not authorize repudi¬ 
ation of contract—Stange v. Thomp- 
Bon-Starrett Co., supra. 

Ordsr 

The legislature In enacting statute 
regarding nature of order to be en¬ 
tered In proceeding to compel ar¬ 
bitration Intended that such an or¬ 
der was automatically to become 
final and by that method to eliminate 
the necessity for a further order 
directing arbitration or dismissing 
the proceeding after a determination 
of issues as to the making of con¬ 
tract or submission or failure to 
comply therewlth.-Jn re Mitsui ft 
Co., 8 N.T.S.2d 289, 256 App.Dlv. 620, 
'reargument denied 9 NXS.sa 896. 

Appeal 

(1) Order directing parties to pro¬ 
ceed to arbitration In accordance 
with agreement io arbitrate held not 
appealabla — Petition of JTardine, 
Matheaoa ft Co., 28^ P. 697, 100 (Jal. 
App. 672. 
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proceedings in a particular case,i* the designation | an additional arbitrator or tiaq)ue,^*tl>e proceedings 
of an arbitrator or umpire and the appointment of 


(2) Order,requlriny arbitration of 
contractor’s claims for additional 
compensation, not appealed from, 
constituted “final order."—Everitt v. 
Board of Education of City of Buf¬ 
falo, 228 N.Y.S. 222, 181 Misc. 607, 
afllrmed In re Bverltt 280 N.T.S. 
832, 224 App.Dlv. 779. • 

(3) Board of education not appeal¬ 
ing from order requiring arbitration 
of contractor's claims could not ob- 
Ject that it was Improperly forced 
into arbitration on motion to con¬ 
firm award.—Everitt v. Board of 
Education of City of Buffalo, supra. 

(4) Objection that contractor did 
not conform to contract was not 
available on motion to confirm award 
of arbitrators under order, not ap¬ 
pealed from, requiring arbitration on 
disputed items.—^Bverltt v. Board of 
Education of City of Buffalo, supra. 

l& U.S.—William S. Gray & Co. v. 
Western Borax Co., C.C.A.CaL, 99 
P.2d 289—Radiator Specialty Co. v. 
Cannon Mills, C.C.A.N.C., 97 r.2d 
818—Berkovlts v. Arblb & Houl- 
berg, 130 N.E. 288, 280 N.T. 261, 
affirming Splrltusfabrlek Astra of 
Amsterdam, Holland v. Sugar 
Products Co.. 184 M.T.S. 982. 194 
App.Dlv. 896, and reversing Berko- 
vltz V. Arblb ft Houlberg, 183 N.7. 

S. 804, 193 App.Div. 423, motion 
denied Splrltusfabrlek Astra of 
Amsterdai^ Holland v. Sugsir 
Products Co., 132 N.H. 878, 281 N, 

T. 624, and motion granted 132 N. 
B. 878. 231 N.T. 624. 

lUsoretion of oooxt 
The trial judge has discretion to 
refuse to stay action pending ar¬ 
bitration if he Is of the opinion 
that the party seeking arbitration Is 
In default—Radiator Specialty Co. v. 
Cannon Mills, COAHC, 97 F.2d 318 
—La Nacional Platanere, S. C. L., v. 
Korth American Fruit ft Steamship 
Corporation, CC-A-Ala., 84 P.2d 881. 
Searing on motloii for stay 
Federal court in determining, on 
motion for stay, whether there was 
anything to arbitrate in contract 
sued on, must take moving party’s 
version of Issue.—Shanferoke Coal ft 
Supply Corporation of Delaware v. 
Westchester Service Corporation, a 
C-A.N.T., 70 F.2d 297,' certiorari! 
granted 56 S.Ct 96. 293 T7.S. 541, 79 
Ii.Ed. 647, affirmed 66 S.Ct 818, 298 

U.S. 449, 79 L.Bd. 688. 

Slay warranted 

(1) Statute permitting federal 
court to grant stay where suit Is 
brought upon issue referable to ar¬ 
bitration under arbitration agree¬ 
ment authorises stay even though 
arbitration must take place beyond 
court’s Jurisdiction. — Shanferoke 
■Coal ft Supply Corporation of Dela¬ 


ware V. Westchester Service Corpora¬ 
tion, supra. 

(2) Buyer setting up as defense In 
seller's federal court action on con¬ 
tract for sale of coal to be shipped 
across state line that contract pro¬ 
vided for arhltration In state court 
was entitled to stay, since contract 
Involved “commerce.'* — Shanferoke 
Coal & Supply Corporation of Dela¬ 
ware V. Westchester Service Corpo¬ 
ration, Bupri^ 

(3) In federal court action on con¬ 
tract providing for deliveries of coal 
over five-year period. It was held 
that there was something to arbi¬ 
trate within statutory provision for 
stay of proceedings where plaintiff 
in accepting order refused further 
deliveries except on condition, and 
defendant thereafter canceled con¬ 
tract—Shanferoke Coal ft Supply 
Corporation of Delaware y. West¬ 
chester SeiTlce Corporation, supra. 

(4) Clause of general arbitration 
In contract does not cease to be 
within statute providing for stay of 
proceedings, when dispute narrows 
down to damages alona—Shanferoke 
Coal ft Supply Corporation of Dela¬ 
ware V. Westchester Service Corpora¬ 
tion, supra. 

(5) In feder^ court action on con¬ 
tract containing provision for arbi¬ 
tration In state court, it was Insuffi¬ 
cient objection to granting stay that 
stay would involve supervision.— 
Shanferoke Coal ft Supply Corpora¬ 
tion of Delaware y. Westchester 
Service Corporation, supra. 

(6) Defendant In federal court ac¬ 
tion on contract, Who expressed will¬ 
ingness to submit to arbitration, was 
not In “default In proceeding with 
arbitration," by reason of failure to 
name arbitrator, and therefore it 
was not precluded, from obtaining 
stay.—Shanferoke Coal ft Supply 
Corporation of Delaware v. West¬ 
chester Service Corporation, supra. 

(7) Where Issues Involved in ac¬ 
tion by assignee of subcontractor for 
work performed and materials fur¬ 
nished were clearly referable to ar¬ 
bitration in accordance with provi¬ 
sion in contract, motion for stay of 
proceeding until arbitratien had been 
had was required to be granted.— 
Syracuse Plaster Co. v. Agostini 
Bros. Building Corporation, 7 N.T. 
S.2d 897. 169 Mlsc. 664. 

(8) Under several contracts for 
purchase and sale ef merchandise, 
which provided for 'settlement of 
controversies arising thereunder, by 
arbitration, actions by assignee of 
trade acceptances, payment of which 
had been suspended, until differences 
were taken care ot, and an action 
for gbods sold and on account stated, 
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were wlthta orlgbml contracts, so 
that a stay of proceedings was war¬ 
ranted.—^Hosiery Mfrs.’ Corporation 

V. Goldston, 148 NJl 779, 238 N.T. 
22, modifying 2«1 N.T.a. S16, tW 
AppJDfv. 414. 

Stay not wa mm taft 

(1) Agreement that question of 
validity of patent and fnfringement 
should be determined by arbitration 
related to “controversy Involving 
neither eomnterce nor maritime 
transaction’** within the federal ar¬ 
bitration law, and a stay of promed- 
ings was not warranted.—ffip Mfg. 
Co. V. Pep Mfg. Oa, XtGLDel.. 44 F.2d 
184.. 

(2) Contract requiring disputes to 
bo decided according to German law 
by Hamburg courts was held not 
agreement to arbitrate^ and did not 
require stay of action pending arbi¬ 
tration. — Application of Hamburg- 
Amerlcan Line, 238 N.T.S. 331, 188 
Mlsa 716, affirmed In re Hamburg- 
Amerlcan Line, 239 N.T.& 914, 228 
App.Dly. 801 

14. N.T.—In re Fletcher, 143 N.B. 

248, 287 N.T. 441 reversing 20D N. 

T.S. 921 206 App.Div. 778. 
Appolatmont liy oomrt or pozaon vOk- 
thorlMd by ooatraot 

(1> Order appointing third arbitra¬ 
tor, when arbitrators appointed by 
parties to contract performable out¬ 
side state could not agree on third, 
was held valId.-^Marchant v. Mead- 
Morrison Mfg. COh 169 N.B. 886, 
262 N.T. 284, modifying judgment 
and affirming order 286 N.T.S. 370, 
226 .App.Dlv. 897, and reargument de¬ 
nied 171 N.E. 770, 253 N.T. 584, dis¬ 
missed Mead-Morrison Mfg. Co. v, 
Marchant, 61 aCL 104, 282 U.a 808, 
76 LtEd. 726. 

(2) The statute prescribing the ef¬ 
fect of a provision In a written con¬ 
tract to settle by arbitration a con¬ 
troversy thereafter arising betweeu 
the parties does not apply to a con¬ 
tract whereby corporate stock was 
to be deposited by N with right to 
purchase it for fSir value to be de¬ 
termined as of a named date by 
three arbiters, one appointed by each 
party and the third appointed by 
the arbiters named so as to empow¬ 
er the court on application of one of 
the parties to appoint sn. umpire 
under 9 4, "to settle a oontroversy" 
not being construed to cover a pro¬ 
vision wherein t^e parties have 
agreed only to permit third persona 
to decide a particular matter Instead 
of attmptlng to reach an agreement 
themselves.—In re Fletcher, 143 N.B. 
248, 287 N.T. 440, reversing 200 N.T. 
S. 922, 206 App.Dly. 778. 

(8) Contract that corporate stock 
was to he deposited by N 
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and powers of the arbitrators,^5 and their award I ajid the judgment thereon.^* Where parties enter 


persons In escrow to be held for P 
on condition that in certain con¬ 
tingency N would have the right to 
purchase it at fair value to be deter¬ 
mined as of a named date, by three 
arbiters, one appointed by N, another 
by F, and the third by the other 
two, did not constitute an actual 
submission to arbitration within the 
statute so as to authorize the court 
to appoint an umpire.—^In re Fletch¬ 
er, supra. 

(4) Court could not appoint arbi¬ 
trator in wage dispute Involving 
Question of modifying contract be¬ 
tween railway and employees after 
failure of aibitrators to agree on 
third member.—^In re BufCalp & F. 
Ry. Co., 165 N,B. 291, 250 N.Y. 275. 
reversing 225 N.Y.S. 799, 222 App. 
Dlv. 717. 

(6) Court erred In. designating 
third arbitrator, where contract pro¬ 
vided for selection by parties' ar¬ 
bitrators. — Smith Fireproof Const 
Co. V. Thompson-Starrett Co., 160 N. 
J5L 369, 247 N.T. 277, modifying In 
re Smith Fireproof Const. Co., 224 N. 
T.S. 918. in App.Div. 84L 

(6) Where contract under which 
contractor rolled to compel owner to 
arbitrate provided that no one finan¬ 
cially Interested in contractor’s busi¬ 
ness affairs should be nominated as 
arbitrator, and that arbitrators, if 
not selected by either party, should 
be named by presiding ofilcer of bar- 
association, contractor, which had 
proposed its general construction su¬ 
perintendent on building as arbitra¬ 
tor and which had offered no proof 
that presiding officer of bar associa¬ 
tion was requested to act regarding 
arbitration, was not entitled to ar- 
bltratioa—Eagar Const Corporation 
V. Ward Foundation Corporation, 7 
N.Y.S.2d 450, 266 App.Dlv. 291. 

(7) In the section of the Arbitra¬ 
tion Act dealing with the appoint¬ 
ment of arbitrators by the court the 
use of the word "such” in provision 
that If no method for appointing 
arbitrators be provided or if any 
par^ shall fail to avail himself of 
a method provided, or if for any oth¬ 
er reason there should be a lapse in 
the naming of arbitrators or in fill¬ 
ing of vacancy or if any "such" ar¬ 
bitrators be disqualified to sit, then 
court, on application shall designate 
and appoint arbitrators, does not re¬ 
strict the court’s power to appoint¬ 
ment of arbitrators only if the par¬ 
ties do not avail themselves of their 
JdUty to do so.—J. M. Davis Co. v. 
IhHifjnship of Shaler, 2 A.2d 708, 332 
-Pa;'134. 

Api9ejliit8wnt of mbsUtate arUtrator 

(1) President of. steel Institute, 
ampowered to appoint third arbitra- 
tor^ eould appoint substitute on orig¬ 
inal appointee’s refusal to act, before 


taking evidence.—B. Arthur Tutein, 
Inc. V. Hudson Valley Coke & Prod¬ 
ucts Corporation, 162 N.B. 692, 249 N, 
Y. 84, reversing In re B. Arthur Tu¬ 
tein, Inc., 228 N.Y.S. 786, 228 App. 
Dlv. 883. 

(2) Supreme court had no power 
to appoint substitute arbitrator, on 
refusal of third arbitrator, appointed 
by president of institute, to act—^E. 
Arthur Tutein, Inc. v. Hudson Valley 
Coke & Products Corporation, supra. ^ 
FaUnre -to name arbitrator 

(1) Where a contract arbitration 
clause provided that, “unless other- 

Iwise provided” by state laws, the 
I arbitrators should be selected as 
therein stated, and also that, if the 
party demanding arbitration failed 
to name an arbitrator within ten 
days after demand, his right t6 ar¬ 
bitration should lapse, upon failure 
of the party demanding arbitration 
to name an arbitrator within ten 
days, the agreement to arbitrate was 
discharged, and there remained no 
contractual obligation to which the 
statute providing for appointment 
by the court could be applied.—In re 
Smith, 198 N.Y.S. 237, 119 Mlsc. 824. 

(2) Such contract provision is not 
illegal, as the statute contains no 
prohibition against conditions subse¬ 
quent tending to defeat the right to 
arbitrate.—"In re Smith, supra. 
DlsquBlifloatlon of arbitrator named 

Where the arbitrator named In 
written contract, which -was entered 
into after the Arbitration Act went 
into effect, was disqualified, court, on 
application of one of the parties to 
the contract, had power under the 
Arbitration Act to appoint an arbi¬ 
trator to take his placa—J. M. Davis 
Co. V. Township of Shaler, 2 A.2a 
708, 832 Fa. 134. 

IB. Ill.—Snow V. Schulman, 186 N. 

E. 262, 862 HL 68, reversing 267 
I IlLApp. 209. 

N.Y.—Everitt v. Board of Education 

of City of Buffalo, 228 N.Y.S. 222, 

131 Mlsc. 507, affirmed In re Ever¬ 
itt, 230 N.Y.S. 832, 224 App.Dlv. 

779. 

Fo-wezs and ptooeedings generally 

(1) Under contract providing for 
arbitration if controversy thereafter 
arose, suplllemantal agreement which 
pro-vlded details In respect of proce¬ 
dure to be followed in course of ar¬ 
bitration proceeding was not' “sub¬ 
mission" within Civil Practice Act 
providing for submissions to arbitra¬ 
tion.—In re Smith, 276 N.Y.S. 221, 
243 App.Div. 673. 

(2) Arbitrators of contractor’s 
claim for extra compensation in con¬ 
structing school building could dis¬ 
regard strict rules of law and decide 
according to equity. — Everitt v. 
Board of Education of City of Buf- 
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falo, 228 N.Y.S. 222, 131 Mlsc. 607. 
affirmed In re Everitt, 230 N.Y.S. 
832, 224 APP.D1V. 779. 

(3) Arbitrators under the statute 
deal with same kind of controversies 
as are dealt with by the courts.—^In 
re Buffalo & E. Ry. Co., 165 N.B. 291, 
260 N.Y. 276, reversing 225 N.Y.S. 
799, 222 App.Dlv. 717. 

Submlsilon. of questtons to oonzt 

Where arbitrator had not made re¬ 
port, and court had not answered 
questions already propounded, court’s 
refusal to allow submission of ad¬ 
ditional question was error.—Snow v. 
Schulman, 185 N.E. 262, 352 IlL 68. 
reversing 267 IlLApp. 209. 

le. N.Y.—^Brescia Const Co. v. Wal- 

art Const Co., 190 N.E. 484, 264 N. 

Y. 260, 98 A.L.R. 1148, affirming 

268 N.Y.S. IS, 238 App.Div. 45. 
CoafiTtnlng or vacating award 

(1) Arbitrator’s determination of 
preliminary question of fraud is not 
"award" within arbitration law. and 
was not subject to motion either 
to confirm or to vacate.—^In re News 
Projection Corporation, 270 N.Y.S. 
29. 241 App.Div. 718. 

(2) Remedy of party to arbitration 
agreement if aggrieved by decision 
of arbitrators or manner In which 
arbitration body was organized or 
conducted, was to move to set aside 
award under statuta — Chapman- 
Kruge Corporation v. Jaffa, 268 N.Y. 
S. 787, 239 App.Dlv. 796. 

(8) Determination by arbitrators 
of preliminary question of fraud is 
revlewable only upon application to 
confirm or vacate award finally dis¬ 
posing of issues submitted.—^In re 
News Projection Corporation, supra. 

(4) Where grounds for vacation of 
award of arbitrators were of such 
character as to make Improvident, 
resubmlsslon, of controversies to 
same arbitrators, vacatur was modi¬ 
fied by striking out provision for 
resubmlsslon, since propriety of re¬ 
submission rested in court’s sound 
discretion.—^Murray Oil Products Co. 
V. Eagle Paint & Yamlah Works, 276 
N.Y.S. 872, 243 App.Div. 548. 

(5) A-ward of arbitrators, allo-wing 
contractor additional compensation 
not claimed,to have been fraudulent 
or on subject not submitted, was en¬ 
titled to confirmation.—Everitt v. 
Board of Education of City of Buf¬ 
falo, 228 N.Y.S. 222, 131 Mlsc. 607. 
affirmed In re Everitt, 230 N.Y.S. 
832, 224 App.DiV. 779. 

(6) Denial of motion to strike out 
answer and for sununary Judgment 
in action to confirm arbitration 
award allowed to architects did not 
preclude architects from asserting 
that they had a valid award upon 
which they were entitled to relief.— 
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into an arbitration agreement after the arbitration 
statute has gone into effect, they ipso facto embody 
in that agreement all of the provisions of the stat¬ 
ute, and must proceed according to the terms of the 
statute.^^ 

Enforcement of arbitration agreements in charter 
parties is treated in the title Shipping § 32, also 58 
C.J. p 150 note 53-p 152 note 74. 
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b. Matters Arbitrable 

Matters whkh may be arbitrable under the statute 
,must be within the terms of the arbitration agreement, 

The general rule that the matters referred to ar¬ 
bitration, and determined by the arbitrators, must 
be within the terms of the arbitration agreement, 
see supra § 497 a, b (2), applies in proceedings un¬ 
der a statute to enforce an agreement for arbitra- 
tion.i^ 


CONTMACTS 


In re Smith, 27S N.T.S. 221, 248 App. 
Div. 578. 

(7) Order denying motion to va¬ 
cate arbitration award is not appeal- 
able.—In re Smith, supra. 

(8) Order denying motion to va¬ 
cate arbitration award, which was 
not appealed from, did not bar rais¬ 
ing of all questions on merits In re¬ 
spect of award on appeal from order 
conftrmlng award and judgment en¬ 
tered thereon.—In re Smith, supra. 

Conolnslvenesa of award 

(1) Valid award of arbitrators ap¬ 
pointed under order of court operates 
as final judgment binding on parties. 
—Everitt V. Board of Education of 
City of Buffalo, 228 N.T.S. 222. 131 
Mlsc. 507, afi!lrmed In re Everitt, 230 
N.T.S. 832, 224 App.Div. 779, 

<2) Court could not pass on ques¬ 
tion whether arbitration body’s de¬ 
cision was bar to action because mat¬ 
ter raising such question and pleaded 
as defense was not defense, hut 
merely indication of intent not to 
waive rights under arbitration agree¬ 
ment.—Chapman-Kruge Corporation 
V. Jaffe, 263 N.T.S. 737. 239 App.Div. 
795. 

Pexsoaal jTulgmes.t generally 

(1) Where amount due contractor 
under construction contract was sub¬ 
mitted to arbitrators and awturd duly 
made in favor of contractor, personal 
judgment on award may be entered 
against owner.—Brescia Const. Co. v. 
Walart Const. Co., 190 N.E. 484, 264 
N.T. 266, 98 A.L.R. 1148, affirming 
863 N.T.S. 13, 238 App.Div. 45. 

(2) The award can be made only 
against parties who have agreed to 
abide by award, and can result only 
in personal Judgment against such 
parties, and not in judgment en¬ 
forcing mechanic's lien securing 
amount due.—Brescia Const Co. v. 
Walart Const. Co., supra. 

dTodgment agahuit snrettei 

(1) Where construction contract 
limited arbitration to amount due 
under contract for labor performed 
and material supplied and order ap¬ 
pointing third arbitrator was no 
broader, award of arbitrators and 
personal judgment thereon as 
against surety on undertaking given 
for discharge of mechanic’s Uen 
against owner was improper, not¬ 


withstanding surety appeared and 
took active part In arbltratloo pro¬ 
ceedings.—Brescia Const. Co. V. Wal¬ 
art Const Co., supra. 

(2) Award will not support adjudi¬ 
cation against surety on undertaking 
given to obtain discharge of me¬ 
chanic’s lien In favor of contractor 
securing amount due under contract 
without prion determination that 
amount of award is chargeable 
against property of owner.—Brescia 
Const Co. V. Walart Const Co., su¬ 
pra. . 

(3) Appearance by surety on un¬ 
dertaking given for discharge of me- 
chanlo’s lien in favor of contractor 
securing amount due under contract 
in arbitration proceedings for deter¬ 
mination of amount due contractor, 
was not consent to enlargement of 
arbitration proceedings to include is¬ 
sues raised in action to foreclose me- 
chanlo's lien and insufficient as bas¬ 
is for personal judgment against 
surety without adjudication that ar¬ 
bitration award • was chargeable 
against property.—Brescia Const. Co. 
V. Walart Const Co., supra. 

(4) Where surety on bond for pay¬ 
ment of any judgment against prop¬ 
erty for enforcement of mechanic’s 
lien claimed in verified answer right 
to submit questions Involved to ar¬ 
bitration and thereafter by its attor¬ 
ney agreed to arbitration and par¬ 
ticipated therein, surety was es¬ 
topped after award and judgment 
thereon to assert that Judgment 
against it was unauthorized, though 
claim to right to arbitration was un¬ 
founded. — Louis Michel, Inc. v. 
Whltecourt Const Co., 189 N.E. 787, 
264f N.T. 23, reversing In re Louis 
Michel, Inc., 216 N.T.S. 165, 288 App. 
Div. 480. 

Oonolnslvsimra of Judgment 

Determination by arbitrators of 
amount due contractor under con¬ 
struction contract and Judgment en¬ 
tered on award may constitute con¬ 
clusive adjudication of all questions 
there litigated and determined, pre¬ 
cluding subsequent litigation of 
same questions between same par¬ 
ties or their privies.—^Brescia Const 
Co. V.’ Walart Const Co., 190 N.E. 
484, 264 N.T. 260, 93 A.L.R. 1148, af¬ 
firming 263 N.T.S. 18, 288 App.Div. 
46. 


Striking matter from Judgment oon. 
filming award 

Finding that seller’s failure to per¬ 
form contract caused buyer’s bank¬ 
ruptcy should be stricken from Judg¬ 
ment confirming arbitration award, 
where submission was confined to 
controversies about construction and 
performance. — Marchant v. Mead- 
Morrison Mfg. Co., 169 N.a 386, 252 
N.T. 234, modifying judgment and 
affirming order 235 N.T.S. 370, 226 
App.Div. 397, and reargument denied 
171 N.E. 770, 258 N.T. 684. dismissed 
Mead-Morrlson Mfg. Co. v. Marchant 
61 S.Ct 104, 282 U.S. 808. 76 L.Ed. 
726. 

Set-Off of awards 

The parties may agree that an 
award In favor-of one party may 
be set off against an award in favor 
of the other, and a judgment entered 
only for the difference.—Webb v. 
Parker, 114 N.T.a 489, 130 App.Div. 
92. 

17. Pa.—J. M. Davis Ca v. Town¬ 
ship of Shaler, 2 -A.2d 708, 382 Pa. 
134. 

18. N.T.—Brescia Const Co. v. Wal¬ 
art Const Co.. 190 N.E. 484, 264 
N.T. 260, 93 A.L.It 1148, affirming 
263 N.T.S. 18, 238 App.Dlv. 46— 
In re Kelley, 147 N.E. 363, 240 N. 
T. 74, reversing 206 N.T.S. 931, 
209 App.Div. 870—^Eagar Const. 
Corporation v. Ward Foundation 
Corporation, 7 N.T.3.2d 450, 266 
App.Div. 291—Webster v. Van Al¬ 
len, 216 N.T.S. 662. 217 App.Div. 
219. 

llAtteis whltniUe 

(1) New Tork courts give effect to 
Intentlou of parties agreeing to ar¬ 
bitrate all controversies, ahd submis¬ 
sion so phrased authorizes arbitra¬ 
tors to assess damages.—^Marchant 
v. Mead-Morrlson Mfg. Co., 169 N.E. 
886, 252 N.T. 284, modifying and af¬ 
firming 285 N.T.S. 370, 226 App.Dlv. 
397, and reargument denied 171 N.E. 
770, 258 N.T. 584. Dismissed Mead- 
Morrison Mfg. Co. v. Marobant, 51 S. 
Ct 104, 282 U.S. 808, 76 L.Bd. 726. 

(2) Arbitration agreement In cus¬ 
tomer’s contract with brokers was 
held to require an order for arbitra¬ 
tion of controversy arising when 
brokers closed out customer’s ac¬ 
count to make good deficit in an¬ 
other’s account which customer 
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c. Waiver or Ims of Bight td Bemedy 

The rft^t to enforee an arbitration agreement under 
the ftatute may be waived or lost. 

The right to enforce an arbitration agreement 


and stay proceedings at law pending arbitration may 
be waived,!® as by failure or delay in asserting 
right®® However, the intent to waive must be 


guarajiteed.—^Newburser v. Lubell. 
177 N.B. 424, 287 N.T. 213. reversing 
248 N.T.S. 824, 233 App.Div. 745. 

(3) The California statute author¬ 
izes submission to arbitration of any 
question arising under a contract 
even to construction of the contract 
—Pacific Indemnity Co. v. Insurance 
Co. of North America, C.CA.CaL, 25 
F.2d 980. 

*(4) Such statute applies to con¬ 
troversies affecting realty arising 
under terms of written agreements, 
as well as to other controversies 
which might arise thereunder.—Sny¬ 
der V. Superior Court In and for 
Amador County, CalAipp., -74 P.2d 
782. 

(6) But the statute does not au¬ 
thorize the parties by agreement to 
oust superior courts of their juris¬ 
diction to try civil actions involving 
title to realty In violation of con¬ 
stitution.—Snyder v. Superior Court 
In and for Amador County, supra. 

(6) Agreement between distributor 
and exhibitor relative to motion plc- 
turea which, although not requiring 
release, became enforceable If pic¬ 
tures were voluntaril:!^ released, pre¬ 
sented arbitrable coni^versy. — La 
Hay, Inc. v. Path4 Bxidiange, 261 N. 
T.S. 495. 237 App.Div. 468, afOrmed 
188 NiB. 30. 262 N.T. 483. 

(7) Disputes as to damages by al¬ 
teration of construction work were 
held arbitrable under provision mak¬ 
ing all contract clauses applicable 
to changes, omissions, or extra work. 
—Smith Fireproof Const Co. v. 
Thompson-Starrett Co., 160 N.E. 369, 
247 N.T. 277, modifying In re Smith 
Fireproof Const-Co., 224 N.T.S. 918, 
821 App.Div. 841. 

(8) Other matters held arhltrabla 
N.T.—Buxton v. Mallery, 167 N.B. 

259, 246 N.T. 337. modifying 220 
N.T.S. 832, 219 App.Dlv. 810—In 
re Lew Morris Demolition Co.. 291 
if.T.S. 876, 249 App.Div. 616, re¬ 
versed on other grounds 7 N.E.2d 
252, 273 N.T. 830—In re S. M. 
Goldberg Enterprises, 225 N.T.S. 
613, 130 Mlsc. 887, affirmed 225 N. 
T.S. 909, 222 App.Dlv. 729—In re 
Marshall, 262 N.T.a 191, 147 

. Misc. 4. 

Pa.—^Pierce Steel Pile Corporation v. 

' Flannery, 167 A. 276, 312 Pa. 6. 

Mattm not aSUtraUs 

' ^1) Under subcontract providing 
^pute respecting drawings or 
sj^flcatlosA should be decided by 
arbfaltect ixdt that dispute respecting 
value of eictra work or of work omit¬ 
ted by dubcontractor should be re¬ 
ferred to orbltratoia selected by the 


parties, claim of subcontractor for 
damages caused by contractor's de¬ 
lay in executing principal contract 
was not Included in the agreement 
to arbitrate and principal contractor 
could not be required to arbitrate 
such claim.—^Lew Morris Demolition 
Co. V. George P. Driscoll Co., 7 N.E. 
2d 252, 273 N.T. 330, reversing In re 
Lew Morris Demolition Co., 291 N. 
T.S. 375, 249 APp.Div. 616. 

(2) Modification of original con¬ 
tract was not a dispute arising un¬ 
der original contract requiring resort 
to arbitration provided for therein.— 
Buxton V. Mallery, 157 N.E. 259, 245 
N.T. 837. modifying 220 N.T.S. 882, 
219 App.Div. 810. 

(8) Arbitration clause In contract 
between contractor and owner, pro¬ 
viding for submission of all ques¬ 
tions "arising under contract and in 
performance of work thereunder," 
did not Include contractor’s claim for 
damages because of alleged fault of 
owner in preventing performance of 
contract—Toung v. Crescent Devel¬ 
opment Co.. 148 N.E. 610, 240 N.T. 
244, reversing 207 N.T.S. 941, 212 
App.Dlv. 805. 

(4) Award allowing subcontractors 
recovery for additional work, on bas¬ 
is of cost without considering con¬ 
tract price or provisions for unit 
prices, was unauthorized, where con¬ 
tract provided for arbitrating dis¬ 
agreements with relation to "any 
clause In contract” or “adjustment 
of price.”—Stange v. Thompson-Star- 
rett Co., 184 N.E. 486, 261 N.T. 37, 
reversing 267 N.T.S. 889, 285 Aj)p. 
Dlv. 827. 

(6) A contractor was not entitled 
I to arbitration of claims for extra 
services performed and extra mate¬ 
rials furnished, where construction 
contract made no specific provision 
therefbr, and no facts were present¬ 
ed establishing that work had been 
performed because of an "emergen¬ 
cy” within provision authorizing ar¬ 
bitration of olalm for emergency 
work.-Eager Const Corporation v. 
Ward Foundation Corporation, 7 N.T. 
S.2d 460, 266 App.Div. 291. 

(6) Provisions of contract for ar¬ 
bitration of differences between con¬ 
tractor and owner relating to amount 
to be paid or allowed for alterations 
made upon written order of architect 
did not entitle contractor to arbitra¬ 
tion of claims for extra services per¬ 
formed and for retained percentage 
■held by owner.—^Bagar Const Corpo¬ 
ration V. Ward Foundation Cdrpora- 
tion, supra. 

(7) Provision for arbitration of 
disagreements as to contract clauses, 
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was inapplicable to disputes as to 
delays and hindrances in violation of 
Implied obligation.—Smith Fireproof 
Const Co. V. Thompson-Starrett Co.. 
160 N.I. 369, 247 N.T. 277, 'modify¬ 
ing In re Smith Fireproof Const 
Co., 224 N.T.S. 918, 221 App.Div. 841. 

(8) Wage agreement providing for 
arbitration of difficulties after its 
termination, but not during Its exist¬ 
ence, Is not one to which the arbitra¬ 
tion law applies.—In re Division 182 
of Amalgamated Ass’n of Street & 
Electric By. Employees of America, 
188 N.T.S. 868, 196 App.DIv. 206. 

(9) Under the federal arbitration , 
law the right to enforce arbitration 
is limited to violation of written pro¬ 
vision in maritime transaotion or in 
contract evidencing a transaction in¬ 
volving commerce among the several 
states or with foreign nations for 
the settlement of controversy arising 
out of the tranimctlon or contract by 
arbitration and a contract for ex¬ 
clusive license to make. upe. and sell 
patented article is not such a con¬ 
tract—^In re Cold Metal Process Co^ 
D.UPa., 9 F.Supp. 992. 

(10) The same la true of an agree¬ 
ment to arbitrate the question of va¬ 
lidity of patent and Infringement 
ther6of.~^lp Mfg. Co. v. Pep Mfg. 
Co.. D.CDeL, 44 F.2d 184. 

(11) Other matters not arbltrabla 
N.T.—Prlore v. Schermerhorn, 142 

N.E. 337, 237 N.T. 16, affirming In 
re Prlore, 198 N.T.S. 943, 205 App. 
Div. 877, and reargument denied 
148 N.B. 744, 237 N.T. 664—Web¬ 
ster V. Van Allen, 216 N.T.S. 662, 
217 App.Div. 219. 

l». U.S.—Badtator Specialty Co. v. 
Cannon Mills, C.C.A.N.a, 97 P.2d 
318—La Naclonal Platanera, S. C. 
L., v. North American Fruit ft 
Steamship Corporation, C.C.A.AIa., 

84 F.2d 881. 

N.T.—Webster v. Van Allen, 216 N. 

,T.S. 652, 217 App.Dlv. 219. 

3a U.S.—Badlator Specialty Co. v. 
Cannon Mills, aCJLN.C.. 97 F.2d 
318. 

Cat—Pneucrete Corporation v. U. S. 
Fidelity ft Guaranty Co., 46 P,2d 
1000, 7 CaLApp.8d 783—Landreth 
v. South Coast Bock Co., 29 P.2d 
225, 136 CaLApp. 467. 

N.T.—Nagy v. Areas Brass ft Iron 
Co., 160 N.B. 614, 242 N.T. 97, af¬ 
firming 208 N.T.S. 906, 213 App. 
Div. 880—Zimmerman v. Cohen, 
189 N.E. 764, 236 N.T, 15, revers¬ 
ing In re ZimmermAn, 198 N.T.S. 
189, 204 App.Dlv. 875-Lumsden v. 
Lumsden Bros, ft Taylor, 276 N.T. 

S. 221, 242 App.Dlv. 852~—Appllca* 
tlon of Philipp Bauer Co., 201 N. 
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manifested,and there is no waiver where defend¬ 
ant in an action on a contract containing an arbitra¬ 
tion clause, in addition to an answer on the merits, 
sets up in a counterclaim the agreement for arbi- J 
tration and demands its enforcement,®^ even though 
the agreement to arbitration is not properly plead¬ 
ed as a defense or counterclaim nor is there a 
waiver where, in an action to enforce a mechanic’s 
lien, defendant put in an answer and asserted a 
counterclaim, and made no application to compel ar¬ 
bitration until a,fter the case was noticed for trial.®^ 
So, while it has been held that a waiver may be 
implied by filing a mechanic’s lien on the owner’s 
property prior to proceedings to enforce arbitra¬ 
tion,there is no waiver where the notice of lien 
is filed after filing a petition for arbitration;®® and 
a defendant who, after procuring an extension of 
time to answer, moved to dismiss the complaint or 
separately to state and number, did not waive 
his right to insist upon arbitration where he moved 
promptly therefor following the service of an 
amended complaint;®^ nor does the bringing of a 
suit in equity constitute a waiver, particularly where 
the suit is iscontinued by consent prior to the in¬ 
stitution of proceedings under the statute to com¬ 
pel arbitration.®* Where a master and a servant 


agreed to submit disputes to arbitration, and a dis¬ 
pute arose resulting in the servant’s discharge, the 
master did not, by reason’of such discharge, lose 
his right to enforce the agreement®* 

§ 502. Time for Performance 

a. In general 

b. Building and construction contracts 

a. In General 

(1) In general 

(2) Performance apportioned to specific 

periods 

(3) ' Payment of money generally 

(4) Compensation for work performed 
‘ or materials furnished 

(1) In General 

The time for performance of a contract la governed 
by<ita terms. 

Ordinarily, a contract must be performed within 
the time specified therein,*® and, a party agreeing 
to perform within a specified time may perform at 
any time within such period without waiting for 
its expiration;*^ but where performance is to be¬ 
gin at a specified time, such time cannot be acceler- 


(4) Refusal on demand lo arbi¬ 
trate pursuant to agreement Is waiv¬ 
er of right to subsequently insist 
thereon.—Nagy v. Areas Brass ft 
Iron Co., 160 N.B. 814, 242 N.T. 97. 
slfirmlng 208 N.T.S. 906. 218 App. 
Dlv. 880. 

Answering on msrits waives right 
—Zimmerman v. Cohen, 189 N.B. 764, 
286 N.T, 16, reversing In re Zim¬ 
merman, 198 N.T.S. 189, 204 App. 
Dlv. 876. 

at N.T.—Aflkovita v. Gabay, 241 N. 
T.S. 894, 229 App.Blv. 258, 


agreement could not be pleaded In 
bar of the action.—^Lumsden v. 
Lumaden Broa ft Taylor, 276 N.T.S. 
221, 242 App-Blv. 852. 

8ft N.T.—George L. Hlltl Co. v. 
Blshoff, 198 N.T.S. 916. 206 App. 
Dlv. 856, reversing 197 N.T.S. 617, 
119 Mlsc. 572. 

25. N.T.—Toung V. Crescent De¬ 
velopment Co., 148 N.B. 510, 240 
N.T. 244, reversing 207 N.T.S. 741, 
212 App.Div. 806. 

aa N.T.—Askovits v. Gabay, 241 N. 
T.S. 394, 229 App.Dlv. 268. 


T.S. 488, 206 App.Dlv. 428—Sam¬ 
uels V. Samis, 20,7 N.T.S. 249. 124 
Misc. 86—George L. Hlltl Co. v. 
Blshoff, 197 N.T.S. 617, 119 Mlac. 
572, reversed on another ground 
198 N.T.S. 916. 205 APp.Div. 866. 

Acts ot omissions oonstltnting 
waiver 

(1) In seller’s action for balance 
of purchase price, buyer invoked 
court’s jurisdiction by answering 
and setting up counterclaim for dam¬ 
ages, and hence was not entitled to 
stay of trial for enforcement of ar¬ 
bitration agreement nine months lat¬ 
er, after buyer had obtained contin¬ 
uance on ground of absence of ma¬ 
terial wltnesa—Radiator Specialty 
Co. V. Cannon Mills, C.C.AJ7.C., 97 
F.2d 818. 

(2) Contractor and surety sued for 
rental of equipment waived right to 
compel arbitration as provided for 
in contract of hire, where they filed 
answer and amended answers in ac¬ 
tion, and failed to request arbitration 
until within 24 hours of date of trial. 
—Pneucrete Corporation v. U. S. Fi¬ 
delity ft Guaranty Co., 46 P,2d 1000, 
7 Cal.App.2d 788. 

(8) Defendant who filed answer, 
offered evidence, and submitted caaa 
without asserting that contract sued 
on contained arbitration agreement 
waived right to arbitration.—Land- 
reth V. South Coast Rock Co., 29 P. 
2d 226, 186 OaLApp. 457. 


38. N.T^Hoslery Mfrs.’ Corpora¬ 
tion v. Goldston, 148 N.B. 779, 288 
N.T. 22, modifying 201 N.T.S. 616, 
206 App.Dlv. 414—Chapman-Kruge 
Corporation v. Jaffe, 268 N.T.S. 787, 
289 App.Div. 796—W. E.'Hedger 
I Transp, Corporation v: Miller, 1 N. 
T.S.2d ' 846, 166 Mlsc. 77—Estate 
Property Corporation v. Hudson 
Coal Co., 230 N.T.S. 372, 182 Mlsc. 
'690, affirmed in part 282 N.T.S. 789, 
225 App.Dlv. 798. 

ga, N.T.—Nagy v. Areas Brass & 
Iron Co., 160 N.B. 614, 242 N.T. 97. 
affirming 208 N.T.S. 906. 218 App. 
Dlv. 880. 

Arbitration agzsemsnt as dsfenss . 

In stockholders' derivative class 
action against officers and directors 
for alleged wrongful acts, alleged ar¬ 
bitration agreement was not defense 
otherwise than to Indicate non-waiv¬ 
er of right to arbitrate, and such 
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27. N.T.—Haupt v. Rose, 191 N.E. 

, 868, 266 N.T. 108, reversing In re 
Haupt, 267 N.T.S, 981, 240 App. 
Dlv. 869. 

9BL N.T.—La Hay, Inc., v. Pathe Ex¬ 
change, 261 N.T.S. 496, 287 App. 
Blv. 468, affirmed 188 N.E. 80. 262 
N.T. 488. 

29 , N.T.—In re S. M. Goldberg En¬ 
terprises, 225 N.T.8. 618. 180 Misc. 
887, affirmed 225 N.T.S. 909, 222 
App.Dlv. 729. 

yMtwT could affirm oontxaot by 
proceeding under arbitration clause.- 
—In re S. M. Goldberg Enterprises, 
supra. 

3a N.CL—Rooky Mount Savings ft 
Trust Co. V. AStna Life Ins. Co., 
164 S.E. 748, 199 N.C. 465. 

81. Ala.—^Black v. Travelers Ins. 

Co., 165 Bo. 221, 281 Ala. 416. 
Ini^-Slbbltt T. Stryker, 62 Ind. 41. 
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ated by one party without the assent of the oth- 
cr.32 Where time is of the essence of the contract, 
a party who seeks damages for a breach must have 
complied with his own precedent covenants within 
the time required by the agreement.38 It is gener¬ 
ally laid down that where time is of the essence of 
the contract, performance after such time will not 
be a performance of the contract, unless assented 
to by the other party,-3^ but it is otherwise where 
the contract shows that time was not deemed to be 
of its essence-^® Whether or not time is of the es¬ 
sence of a contract is discussed infra § S04, ■ An 
offer of performance after action has been begun 
to enforce the contract^® or after a breach of the 
contract has given rise to a cause of action,®^ will 
not defeat the cause of action which has accrued. 
The law implies, on the acceptance of an offer, that 
performance shall be made at once, unless the con¬ 
trary is expressed.*® An obligation to be performed 
on the happening of a contingency matures when 
the contingency occurs.** 

Degree of punctuality required. In order to de¬ 
termine the intendment of exactness regard should 
be had to the character and objects of the contract 
and the circumstances under which it was made. 
Punctuality to a minute is not required, unless indis¬ 
pensable.^® 


Time of day. Where a contract is by its terms 
to be performed on a day named, both parties have, 
as a general rule, the whole of the day or, in case 
of business contracts, the business day, in which 
to tender performance but this rule does not ap¬ 
ply where acts are to be simultaneous.®* So, where 
performance is to be within a specified time, the 
party bound has until the last moment of the last 
day,®* or the business hours of such day.®® Where 
a place is fixed for the performance on-'a certain 
day, requiring the attendance of both parties there 
to complete it, in order to avoid an unnecessary at¬ 
tendance of either party the law appoints the last 
convenient time of the day for both to attend for 
the purpose, and the promisor may protect himself 
from default by being then present at the place, pre¬ 
pared to pay or to perform his contract, even if the 
promisee is not there; but it is also sufficient for 
him to tender the payment or performance at the 
place, if the promisee should happen to be there, at 
any time on the day appomted.®* 

Contract fixing hour.' Where it appears that the 
parties intended to make time of the essence of the 
contract, the rule that the stipulation as to time 
must be observed applies to an hour as well as to 
a day.®® 


E;y.._Wall V. Simpson, S J.J.Marsh. 
156. 22 Am.D. 72. 

aa. La.—JRoberta t. Powers, 16 La. 
Ann. 187. 

33. Kr .—^Monarch y. Owensboro City 
B. Co., 86 S.W. 193, 119 Ky. 989, 27 
Ey.L. 880. 

13 C.J. p 681 note 77. 

MQf iiM eisenoe*’ does not mesa 
merely material, but the word “es¬ 
sence” as applied to performance 
means that performance by one party 
at specified time is essential to en¬ 
able him to require performance from 
the other party.—Oayvault & New- 
some V. Townsend, Tex.Civ.App., 244 
S.W. 1108. 

n.S.—S. H. Benjamin Fuel & 
Supply Co. V. Bell Union Coal & 
Mlnlnff Co.. C.C.A.Pa.. 284 F. 227, 
229, certiorari denied 48 S.Ct 261, 
260 U.S. 751, d7 L.Ed. 496, cltlUff 
Corpus Juris. 

Okl.—Hamra v. Mitchell, 271 P. 1042, 
138 Okl. 264. 

Pa.—Jaffe v. Johnson, 80 Pa.Dist 79. 
13 C.J. p 681 note 78. 

Vtiiot oompUanoe with terms of 
contract as to time of performance 
la necessary where time Is of the es- 
wam of the contract—^Penn Oil Co. 
▼. Triangle Petroleum & Gasoline Co., 
IU'A.,482, 186 Md. 6S9. 

BeUef ftom foxfeltura 
Generally, where time Is of the 


essence of an agreement a party may 
not obtain relief from a forfeiture 
under the statute providing for re¬ 
lief on making full compensation.— 
Eenck v. Lake Hemet Water Co., 
CaL. 69 P.2d 849. 

35. Mo.—Lane v. Nunn, 243 HW. 

427, 211' MoApp. 280. 

Okl.—Drumrlght v. Brown, 184 P. 

' ll'O, 76 OkL 168. 

Tex.—Latham v. Butler, Clv.App., 17 
S.W.2d 1083, eiTor refused. 

18 CJ. p 681 note 79. 

If ttana is not essentia], but only 
material, equity may permit the act 
to be done after the date fixed In the 
agreement—Jaffe v. Johnson, 80 Pa 
Diet 79, 

Delaying' funeral 

Where a party under contract to 
conduct a funeral fixed a certain hour 
so that members of a religious con¬ 
gregation could attend, and then de¬ 
layed an hour or so, the delay did not 
constitute a legal grievance. In an 
action for breach of contract—Haiv 
rlson V. Hebrew Community of Bor¬ 
ough Park, 189 N.Y.S. 888, 197 App. 
Dlv. 880. 

38. Ind.—Indiana, etc., R. Co. v. 

Adams, 14 N.E. 80,112 Ind. 302. 
Va.—Blose v. Blose, 86 S-B. 911, 118 
Va. 16. 

18 CJ. p 681 note 80. 

87. Idaho.—^Weeter v. Reynolds, 284 
P. 267, 48 Idaho 611. 
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33. Iowa.—Harris v. Bills, 218 N.W. 

929, 208 Iowa 1034. 

39. CaL—Clarey v. Security Port¬ 
land Cement Co., 279 P. 483, 99 
Cal.App. 783. 

4(K Tenn.—Farris v. Ferguson, 242 
S.W. 873, 876, 146 Tenn. 498, quot¬ 
ing Oorpui Juris. 

13 C.J. p 682 note 8L 
4A. U.S.—Brauer v. Macbeth. N.T., 
138 F. 977, 71 C.C.A. 231. 

Vt—Hard v. Brown, 18 Vt 87. 

18 C.J. p 682 note 82. 

1A. N.T,—Genln v. Tompkins, 12 
Barb. 266. 

43. Miss.—Curtis v. Blair, 26 Miss. 
809, 59 Am.D. 267. 

Pa.—Schotte v. Meredith, 20 A. 986, 
188 Pa. 166. 

44. Wash.—Oriental Trading Co. v, 
Houser, 161 P. 242, 87 Wash. 184. 

BusiiiMS or banking hours 
Under a contract providing for de¬ 
livery of a commodity "any time 
after January 10 and February, in¬ 
clusive,” the buyer could make pay¬ 
ment and close-the contract during 
the business hours on February 28, 
and was dot limited to the banking 
hours on such date/—Oriental Trad¬ 
ing Co. V. Houser, supra. 

45. Pa.—Case v. Green, 6 Watts 
262, 80 Am.D. 811. ' 

46. N.J.—Shinn v. Roberts, 20 N.J. 
Law 486. 43 Ain.D. 636. 
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Provisions for interest or penalty on default. The 
time for performance stipulated in a contract is not 
extended by a provision that interest shall run on 
default from a later date>7 So, where one con¬ 
tracted to pay another a certain sum on a certain 
day in securities, it being stipulated that the securi¬ 
ties shall be accepted at a specified amount of their 
face value, and the second party covenanted to re¬ 
ceive such securities on a day previous at a greater 
amount of their face value, the contract was con¬ 
strued as one for payment on the earlier day, with 
a penalty added for delay, and the time of delivery 
of the securities held to be the earlier day.^^ 

(2) Performance Apportioned to Specific 
Periods 

‘The due performance of a contract under which per¬ 
formance is apportioned to specific periods Is determined 
by the terms thereof. 

Where a contract provides that performance shall, 
extend over a period of time, but shall be apportion¬ 
ed to definite divisions of such period, the prom¬ 
isor is usually regarded as having the whole of 
each period for the specific part of the performance 
apportioned thereto, as, for example, in the case of 
an agreement to perform certain things each year 
for a number of years.^® On the other hand, the 
promisor must perform in each period the stipulated 
part of the contract apportioned thereto,®® in the 
absence of exceptional circumstances.®^ However, 
a contract to perform at not less than a certain 
rate per month for a fixed period does not require 
a portion of the performance to be in each month 
of the period,®* and where the agreement is to per¬ 
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form within a certain time, performance need not 
be parceled out over the entire period allotted.®* 

(3) Payment of Money Generally 

A debtor cannot be compelled to make, or a creditor 
to accept, payment before It Is due. An agreement to 
pay a debt from a particular fund cannot be enforced 
until the fund comes Into existence. 

A creditor can no more be compelled to accept 
payments on a contract before they are due by the 
terms thereof, than can a debtor be compelled to 
make such payments before they are due,®* An 
agreement to pay a debt from a particular fund can¬ 
not be enforced imtil the fund is realized, unless the 
failure to realize or collect the fund is caused by 
the negligence of the promisor.®® Where a person 
agreed to pay notes of another from a specified 
fund, it was his duty to pay the notes as they ma¬ 
tured, in the absence of a stipulation as to the time 
of payment.®* Whether a contract for the payment 
of money, which fixes no time for payment is pay¬ 
able within a reasonable time, or is payable im¬ 
mediately or on demand, and whether money pay¬ 
able on a contingency, is due when the contingency 
occurs or within a reasonable time, are discussed 
infra § 503 d. 

(4) Compensation for Work Performed or 

Materials Furnished 

The terms of the contract govern the time of payment 
of compenaatlon for work performed. If no time is 
epeolfled, the law Implies a promise to pay on completion 
of the work. Payment for continuing services may be 
postponed until the death of the promisor. 

The terms of the contract govern the time for 
payment of compensation for work performed,®'^ 
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«r. Wia.—Cook V. M<iCal)e, 10 N.W. 
507, 50 Wla. 256, 40 Am.R. 765. 

48. Va.—Grovea v. Graves, 1 Wash. 
1, 1 Va. 1. 

49. N.T.—CurtlBs v. Howell, S9 N. 
T. 211. 

sa Ga.—Savannah Ice Deliverr Co. 
V. American Refrigerator Transit 
Co., 35 S.R. 280, 110 Oa. 148. 

13 C.J. p 082 nete 01. 

U. Mich.—^Lord T. Strong, 6 Mich. 

01 . 

6S. Cal.—Hale y. Trout, 35 Cal. 229. 

53. Tex.—lione Star Salt Co. r. Tex¬ 
as Short Line R. Ce., 90 S.W. 863, 
99 Tex. 484, 8 L.R.A.,N.S.. 828. 
Coatxaoti oonatxned 
(1) Under a contract that, during 
the first three years of its existence, 
plaintiff will, during each consecutive 
three months thereof, procure new 
business to a specified amount, the 
contract running from Dec. 1, 1892, 
ia in effect an agreement to procure. 


such amount of business In each con¬ 
secutive quarter commencing Dec. 1, 
1892, and it Is not a good plea to 
aver that during three consecutive 
months, to wit, the months of May, 
June, and July, 1894, plaintiff did not 
procure such new business.—Rosen¬ 
baum v. U. S. Credit System Co., 87 
A. 695, 60 N.J.Law 294, reversed on 
other grounds 40 A. 591, 61 N.J.Law 
648. 

(2) Under agreement whereby 
plaintiff was to conduct shoe depart¬ 
ment in defendant’s store, paying de¬ 
fendant percentage of net sales and 
warranting minimum annual return, 
defendant who was temporary custo¬ 
dian of receipts could not retain each 
m<mth proportionate part of warrant¬ 
ed annual return, since warranty i 
could not be broken until end of 
year.—William Cohan Shoe Corpora¬ 
tion v. Hickson, Inc., 190 N.E. 736, 
286 Mass. 518. 

54. Vt—Peryer v. Pennock, 116 A. 

106, 96 Vt 818, 17 A.L.R. 868. 
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Ky.—^Fox V. Buckingham, 14 S. 
W.2d 421, 228 Ey. 176. 

Oontraots construed 
Where a corporation has agreed to’ 
pay notes out of money realized from 
sale of its capital stock for cash. It 
is hound to pay notes after sale of 
enough stock to pay them in full, 
either for cash or for notes discount¬ 
ed for cash, the contract distinguish¬ 
ing stock sold for cash from that is¬ 
sued In exchange.—Kennedy v. K W. 
Rothrock Co., 104 A. 746, 261 Pa.‘ 580. 

S6L Tex.—^American Nat Bank of 
Houston V. American Loan & Mort¬ 
gage Co., Com.App., 228 S.W. 169, 
reversing American Loan & Mort¬ 
gage Co. T, American Nat Bank of 
Houston, Clv.App., 206 S.W. 146. 

57. N.T.—^Atlas Electric Sign Corpo¬ 
ration V, Norden Electric Sign Cor¬ 
poration, 197 N.T.S. 242. 

Contracts oonstraed 
(1) Interurban railway engineer 
after notice of cancellation was held 
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and where compensation for services is to be made 
■on the sale of any articles on which the sendees 
Tiave been performed, it is the duty of the other 
party to use reasonable diligence in making sale or 
finding a market.®^ 

Where no Hme is fixed for the payment for work 
to be done, the legal inference is that it is to he 
made on completion of the work,®® and the same 
rule applies to payment for materials furnished.®® 
However, there must be allowed in such cases a 
reasonable opportunity for test or inspection.®^ 

Continuing services. Payment for continuing 
services may be postponed until the death of the 
promisor, although there is no stipulation to such 
eflFect where the intention of the parties is clearly 
indicated by the surrounding circumstances.®® 

b. Bnilding and Oonstxnction Oontracts 

(1) Time of performance in general 

(2) Time of payment of compensation 

(3) Effect of delay 

(1) Time of Performance in G^eral 

A building contractor muat perform hla contract with¬ 


in the time specified, and should commence his work In 
time to enable him to finish It wdthin the period fixed. 
If the time fixed for commencement is not of the essence 
of the contract, the failure of the contractor to begin 
work by the time agreed will not Justify the owner In 
refusing to permit him to begin work at a later period. 
Where the commencement of the work is postponed by 
the owner, the contractor’s obligations do not begin 
until it Is commenced. 

Subject to the excuses for delay considered infra 
§ 505, or to waiver of the stipulations of the con¬ 
tract, as discussed infra § 506, it is the duty of a 
building contractor to perform his contract within 
the time specified.®® A mere statement by the con¬ 
tractor while the work is in progress that he ex¬ 
pects to do his best to have the work completed by 
a certain time does not constitute i, contract on his 
part to perform by such time so as to render him 
liable in damages for failure so to do.®® 

Time of commencement. The contractor should 
commence his work within such reasonable time 
after execution of the contract as will enable him to 
finish within the time limit,®® and a contract requir¬ 
ing a contractor to begin work within a specified 
time after he receives notice to proceed, liinits his 


'entitled to commission payable after 
completion of railway, aithougb cer¬ 
tain work, such as the huUdlng of 
stations, ballasting, etc., remained to 
be dona—^Flad ▼. Murphysboro & S. 
■X Ry. Co, aC.A.m. 283 F. 886. 

(2) That a contract by which 
plalntia was entitled to receive a 
payment within ninety days after 
completion of a railroad, if within 
five years, further provided that, inj 
-case of plalntllTs death within five 
years after date of the contract, de¬ 
fendant should be released therefrom, 
did not require plaintiff to wait until 
the expiration of five years before 
bringing suit, where the road was 
completed within three years.—^Flad 
V. Murphysboro ft S. X Ry. Co., su¬ 
pra. 

(8) Distillery under contract for 
removal of offal was held not re¬ 
quired to pay during years It did not 
operate unless it failed to operate 
during five of seven years.—^B3mi- 
nenge Distillery Coj v. Premd, 229 
S.W. 869, 191 Ey. 191. 

(4) Where agreements by defend¬ 
ant to. manufacture and erect signs 
for third person provided for part 
payment on completion of work and 
execution of notes due In thirty, six¬ 
ty, and ninety days, and plaintiff 
agreed with defendant to do the work 
..on ttw terims of the agreements with 
th^i third person, and to pay defend-- 
ant for certain material, four hun¬ 
dred dollars when payment was made 
'by the thlrtA penon when the signs j 
were erected, and certain other sums] 


thirty, sixty, and ninety days after 
completion of the work, these last- 
mentioned payments were due at the 
times specified, although plaintilf had 
not received payment from the third 
person.—Atlas Mectrlc Sign Corpo¬ 
ration v. Norden Mectrlo Sign Corpo- 
Tatlon, 197 N.T.S. 242. 
fia CaL—^Looney v. Scott 286 P. 76, 
71 CalApp. 808. 

6Ai CaL—^Laven v. Cowan, 291 P. 

877, 108 CaLApp. 628. 

Mich.—Veley v. Burt 218 N.W. 801, 
242 Mich. 258. 

N.T.—Farm Supplies Corporation v. 
Goldstein, 270 N.T.S. 430, 240 App. 
Dlv. 830—Wimple Electric Co. v. 
Columbus Circle Const Corp., 162 
N.T.S. 969, 98 Mlsc. 242. 

Wash.—Gustafson v. Cullen, 288 P. 

1087, 166 Wash. 107. 

18 C.J. p 688 note 96. 

Work must be sabstantUlly per. 
fozined before payment can be de¬ 
manded under entire contract to per¬ 
form work, without agreement as to 
time or manner of payment—Stew¬ 
art V. Newbury, 116 N.B. 984, 220 N. 
T. 379, 2 A.L.R. 619, reversing 147 N. 
T.S. 1144, 168 APP.D1V. 868. 

6a U.S.—In re Hellamg, D.CUJa.. 
223 F. 460. 

61. Wash.—Edison General Electric 
Co. V. Canadian Pac. Nav. Co., 86 
P. 260, 8 Wash. 870,, 40 Am.S.R. 
910, 24 L.R.A. 816. 

Statutory provlsloiui 
I Under a statute providing that In 
the absence of any agreement , as to 
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term of service, rate of wages, or 
time of payment a servant Is pre¬ 
sumed to be hired by the month, at 
a monthly rate, pa^ble when service 
is performed, a person performing 
nursing services,' on request and a 
promise to pay. Is entitled to com¬ 
pensation from month to month as 
the services are performed.-Laven 
V. Cowan, 291 P. 877, 108 CaLApp. 
628. 

6a W.Va.—Hotsinplller v. Hotsln- 
piller, 79 S.B. 986, 72 W.Va. 828^ 
68. U.S.—Dermott v. Jones, D,a, 28 
How. 220, 16 L.Ed. 442. 

N.T.—^Richard Deeves ft Son v. 
Manhattan Life Ina Co., 88 N.E. 
896, 196 N.T. 824, reversing 106 N. 
T.S. 1142, 122 App.Div. 888. 

9 C.J. p 778 note 80. 

nms of' oomplefttou is not con- 
tzaotnal where parties reached no 
agreement thereon.—Bailey v. Jones, 
219 N.W. 629, 248 Mich. 159. 

Only part pexfoniaiios within 
Where a contractor agrees to "com¬ 
plete the said work in all its parts” 
within a stated period, and in de¬ 
fault thereof to pay'a liquidated sum 
for damages that are uncertain, a 
breach Is committed where he com¬ 
pletes only one part within the spe¬ 
cified tlma—Wise v. United States, 
52 CtCL 400, afilnned 89 aCt 803, 
249 U.S. 861, 68 L.Bd. 647. 

64i, U.S.—Gubbins v. Lautenschlager, 
C.C.Iowa, 74 F. 160. 

86. Ga.—Cannon r. Hunt, 88 BJSL 
. 988, 118 Qa. SOL . 
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responsibility m that'respect«« However, a time 
6xed for the commencement of the work is not of 
the essence of the contract unless it can be shown 
that the work cannot be finished at the time agreed 
on for the completion, unless it starts at the time 
fixed therefor and unless it is of the essence of 
the contract, the failure of the contractor to begin 
work by the time agreed on does not justify the 
owner in refusing to permit him to begin work at 
a later date.®* Where the commencement of the 
work is postponed by the owner, the contractor's 
obligations under the contract do not begin until the 
commencement of the work;®® or where the ob¬ 
ligation to begin work is dependent on work to be 
performed by the owner, his obligation does not 
arise until the owner has performed on his part and 
given notice to that effect7® Where a subcontrac¬ 
tor fails to begin work at the time specified in the 
contract, the contractor is not obliged to accept the 
performance thereafter; but if he does so he 
waives his right to object to the delay.^^ 

Suspension of work. Where the general contrac¬ 
tor was to complete a contract by a certain date, 
a temporary suspension of the work because of an¬ 
other contractor's necessary occupancy of the prem¬ 
ises was not unreasonable if it did not prevent per¬ 
formance within the stipulated time.^* 

(2)' Time of Payment of Compensation 

(a) In general 

(b) Special conditions precedent 

(c) Payment of installments 

(d) Subcontractors 


(a) In General 

The time for payment of a building contractor's com¬ 
pensation Is determined by the contract, and where the 
contract provides for payment on completion of the work, 
payment if due when and only when the work Is com¬ 
pleted. Where no time for payment Is specified, full per¬ 
formance of the work Is ordinarily a prerequisite to 
payment In the absence of waiver or excuse. 

The time of payment of a building contractor's 
compensation is determined by the provisions of the 
contract, if any, wlating thereto,^* and where the 
contract provides for payment at a specified time 
without regard to the completion of the work, the 
compensation then becomes payable, although the 
work has not been completed.^^ Furthermore, al¬ 
though there is no stipulation in the contract as to 
the time of payment, the right of the contractor to- 
payment before the completion of the work may be 
inferred from other evidence, such as the action of 
the parties to the contract and the usage and custom 
of the owner with regard to similar contracts.^^ 
Where the contractor’s right to payment is depend¬ 
ent on the action of a board which the owner neg¬ 
lects to appoint, the contractor is bound to wait only 
a reasonable time before he may recover for his 
work.7® It has also been held that the execution of 
a note to'the contractor on the date specified in 
the contract, which did not make time of the es¬ 
sence, was not a condition precedent to the own¬ 
er's recovery of the expense incurred in repairing 
defects.77 

On compleHon of work. "Where a building and 
construction contract expressly provides that the 
compensation, particularly the last payment, shall 


661 U.S.—TT. S. V. Douglas, Buchanan 
& Crow, C.C.A.Iowa, 61 F.2d 821. 

67. Tex.—Kenedy Town, etc., Co. v. 
Victoria First Nat Banlc, CivJlpp., 
186 S.W. 558. 

ttma ooinpatad from xiotios 
Where builders enter into a con¬ 
tract for the construction of a 
schoolhouse, the work to be com¬ 
menced on a day to be designated by 
the supeidntendeQt of school build¬ 
ings, and completed within three 
hundred days thereafter, a notice 
from the superintendent of buildings 
that thsre need be no further delay 
in the progress of the work is sufll- 
cient, although it does not name a 
specific day for the beginning of 
work.—Jones v, New York, 66 N.T.S. 
747, 82 Mlsc. ail, afflrraed 70 N.T.S. 
46, 60 App.Dlv. 161, and 66 N.BL 1118, 
174 N.T. 517. 

66^.. Tex.—Kene^ Town, etc., Co. v. 
Victoria First Nat Bank, Civ.App., 
186 S.W. 668. 

69. N.T.r-PreSton v. Syracuse, 61 N. 
B. 89. 168 N.T. S6S. affirming 86 N. 


T.S. 716, 92 Hun 801, 71 N.T.St 
782. 

TOi Mo.—Pittsburg Bridge Co. v. St 
Louis Transit Co.. 116 S.W. 467, 185 
Mo.App. 579, transferred 103 S.W'. 
646, 206 Mo. 176. 

71. Pa.—Kapailo Mfg. Co. v. BViy, 66 
Fa.Super. 664. 

79. N.T.—^Kinney 7. Massachusetts 
Bonding St Insurance Co.. 206 NT. 
S. 168, 210 App-Div. 285, modifying 
176 N.T.S. 898. 

78. CaL—Force v. Hart 289 P. 828, 
209 Cal. 600. 

Md.—Fllston Farm Co. v. Henderson, 
67 A. 228, 106 Md. 886. 

9 C.Jf. p 880 note 9. 

CoKtiaot oonstrued 
(1) An agreement between paving 
contractors and relator furnishing 
certain paving material, and other 
parties agreeing to pay for the work 
and material, construed to make pay¬ 
ment due on completion of the con¬ 
tract with the city, but to give con¬ 
tractors a reasonable time thereafter 
not exceeding six months in which to 
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realize the payment fund through 
sales of tax bills by their agent, but, 
if in the meantime the contractors 
showed an intention not to pay rela¬ 
tor from proceeds of sale of tax bills, 
the debt would thereupon become im¬ 
mediately payable^Kansas City ex 
reL Barrett Co. v. Spitcaufsfcy, Mo., 
289 S.W. 808. 

(2) A disposition on part of con- , 
tractors not to pay for the material 
was shown by disposing of tax bills 
to others.—^Kansas City ex reL Bar¬ 
rett Co. V. Spltcaufsky, supra. 

7k Ala.—Drake v. Qoree, 22. Ala. 
409. ‘ 

VL—Kettle V. Harvey, 21 Vt 801. 

7Sb U.S.—^Boody V. Rutland, .etc., R. 
Co., aC.. 8 F.Cas.N6.L685. 8 

BlatChf. 26. 24 Vt 660. 

9 C.J. p 880 note 11. 

78. U.S.—Cooper v. XT. S.. 8 CLCL. 
199. 

77. Iowa.—Armstrong Faving Prod¬ 
ucts V. Nielsen, 246 N.W. 278, 216- 
I Iowa 288. 
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“be payable only on completion of Ae work, payment 
becomes due at that time, and not before,^® unless 
the delay is excusable'^s or has been waived.*® 
What constitutes waiver of such a provision is stat¬ 
ed infra § 506. Where no time is specified for the 
payment of the compensation, the performance of 
the work is a prerequisite to the right to payment, 
unless full performance has been excused or waiv¬ 
ed,or unless it is the custom of the owner to pay 
contractors on periodical estimates, and this prac¬ 
tice is adopted and followed in regard to the con¬ 
tract in question,*^ or unless the contract provides 
for periodical payments.** The fact that the con¬ 
tract contains a guaranty of the work for i speci¬ 
fied time does not postpone the contractor’s right 
to compensation until the expiration of the time 
for which the guaranty is to run, but the compen¬ 
sation is payable when ^e work is completed.*^ In 
determining the day when payment shall be made 
under a contract providing that the last payment 
shall be made a certain number of days after the 
completion of the building, the' day a quo and the 
day ad quern must be deducted.** 

Divisible contract. It has been held that, where 
the contract calls for the construction of several 
distinct works for a certain compensation for each, 
the contract is divisible as regards the separate 
works or structures, and the compensation for each 
becomes payable on its completion; and the con¬ 
tractor is not required to complete all of the works 
or structures before he becomes entitled to any com¬ 
pensation, although the contract does not fix any 
time for payment of the compensation.*® 

New agreement condition precedent to recovery 
on original contract. Where, on payment to him, 
on the superintendent's certificate of a part of the 

78. Mich.—Samlento v. The Gather^ 

ine a, 67 N.W, 1086, 110 Mich, 120. 

9 C.J. p 822 note 20, p 830 note 13. 

OonaieeMtloii 

A provision entitling the owner to 
retain money due the builder until 
completion of the contract la sup¬ 
ported by the consideration which 
supports the remainder of the con¬ 
tract—Luthy V. Woods, 6 Mo.App. 

67. 

Work not complstod 

Where contract for waterproofing 
plaintiff’s basement provided for final 
payment “when work Is completed,” 
time for performance did not end 
when defendant stated that work was 
completed where further work was 
hecessary.—W. Crowdus Drug Co. 
vi,-Nichols, TexClv.App., 194 S.W. 

484; 

79. ip'^i^Brlckson v. United States, 

CteWahhu, 107 P. 204. 

dJ. p S23 note 21. j 


contract price, the contractor indorses thereon that 
he receives such payment with the understanding 
that certain defective work will be made satisfac¬ 
tory before further payment is made, he thereby 
makes a new agreement which must be complied 
with before he can recover anything more on the 
original contract.*^ 

Changes in original plan. In the absence of an 
agreement to the contrary, money due a contractor 
by reason of changes in the original plan of a 
building is due and payable at the same time and 
under the same conditions as money due under the 
original contract.** 

Compensation of architect or engineer. Where 
the owner agreed to pay the architect or engineer in 
installments during the progress of the work, and 
the balance when the building was completed, with 
a provision that if the owner should abandon the 
project while the plans were in progress, and the 
owner refused to proceed wkh the work for an un¬ 
reasonable length of time, the architect was entitled 
to the balance of the agreed compensation.** 

(b) Special Conditions Precedent 

Whara the contract provides for the performance or 
occurrence of special conditions precedent before pay¬ 
ment may be demanded, such conditions must be complied 
with unless compliance is prevented by the owner, or Is 
waived. 

The contract may provide for the performance or 
happening of special conditions precedent before 
the contractor shall be entitled, even after the com¬ 
pletion of the work, to payment of the compensation, 
and such* conditions precedent must be complied 
with,*® unless such compliance is prevented by the 
owner.*^ Thus, where the contract so provides, the 
compensation is not payable until the work has ar- 

87. WIs.—^Ponnann v. Walsh, 72 N. 
W. 881, 97 Wla 856, 66 Am.S.IL 
126. 

88. Miss.—^Robinson v. De Long, T9 
So. 96, 118 Miss. 286. 

89. N.T.—Dedona Contracting Cor¬ 
poration V. One Eleven West End 
Corporation, 265 N.T.S. 227, 288 
App.Div. 708, affirmed 191 N.E. 665, 
264 N.T. 661—Welsberg v. Art 
Work Shop, 286 N.Y.S. 8, 226 App. 
Div. 632. 

9a Iowa.—SchUUnger v. Bosch- 
Ryan Grain Co., 122 N.W. 961,-146 
Iowa 750. 

Tex.—Watson Co. v. Shaw, Clv.APp., 
47 S.W.2d 474, reversed on other 
grounds American Surety Co. of 
New York v. Shaw, ConaApp., 69 
S.W.2d 47. 

9 ajr. p 831 note 21. 

91. N.Y.—^Mogulewsky V. Rohrlg, 98 
N.Y.S. 690, 104 AppJDlv. 147. 


aa Minn.—Fowlds v. Evans, 64 N. 

W. 743, 62 Minn. 561. 

9 CJ. p 828 note 22. 

81. Ark.—Friedman v.' Schleuter, 161 
S.W. 696, 106 Ark. 580. 

9 C.J. p 830 note 16, p 907 note 68. 

8*. U.S.—Boody v. Rutland, etc., R. 
Co., C.C.. 3 P.Cas.No.1,686, 8 

Blatcbf. 26, 24 Vt. 660. 

83. Mass,—Lord v. Belknap, 1 Cush. 
279. 

84. CaL—GllUara v. Bro^ 48 P. 

486, 116 CaL 454. 

9 QJ. p 831 note 17. 

85. La.—Meyer v. Blchow, 68 So. 

487, 133 La. 976. 

8a La.—Dreyfus v. American Bond¬ 
ing Co., 67 So. 842, 186 La. 49L 
9 aj. p 881 note 19. 

1056 



17 C.J.S, 


CONTRACTS 


rived at a certain stage,*2 or until the work has 
been tested in a certain mander to show that it is 
performed in accordance with the contract but 
where the compensation is payable after the work 
is tested and a certain time within which to make 
the test is given to the owner, the contractor may, 
after the expiration of such time, maintain an ac¬ 
tion for the compensation, although the work has 
not been tested.^* So, a provision in the contract 
that compensation shall not be paid until the con¬ 
tractor furnishes satisfactory evidence that the 
work or structure is free from liability for mechan¬ 
ics' liens or claims in favor pf persons furnishing 
materials or performing labor for the contractor, 
must be complied with before the compensation can 
be recovered,2® unless such condition is waived, as 
by the owner omitting to demand such evidence,*® 
or unless a bond has been given and under some 
contracts the owner may retain from the amount 
due the contractor suflScient funds to pay such 
claims.*® However, it has been held that an owner 
is not justified in withholding payments to a con¬ 
tractor because of nonpayment by the latter of sums 
due subcontractors, where such subcontractors have 
not taken the statutory steps to protect their claims 
as liens against the owner.** 


§ 503 

Statutory requirements. In some jurisdictions, 
for the purpose of protecting owners from mechan¬ 
ics' liens, the statutes require as a condition preced¬ 
ent to an action for the recovery of compensation by 
a building contractor that he shall furnish the own¬ 
er with a sworn statement as to his subcontractors, 
amounts due for labor, material, etc., and unless 
such statement is furnished, the contractor cannot 
sue for compensation.! 

(c) Payment of Installments 

The term* of the contract govern the tfme of pay* 
ment of compensation where payment is to be made In 
Installments, and the liability to pay particular Install¬ 
ments becomes fixed when the work reaches the required 
stages. 

Because of the considerable sums of money which 
are required to carry out extensive working con¬ 
tracts, a provision is frequently inserted in sudi con¬ 
tracts for the payment from time to time of a cer- 
tam proportion of the compensation as the work 
progresses, and such provision governs the con¬ 
tractor's right to payment at a particular time.* 
Accordingly, when the work reaches the required 
stages, the owner's liability to pay the particular 
installments becomes fixed, although the contract is 
entire and has not been fully performed;* and the 


93. N.T.—Sullivan v. Elusner, BO N. 
T.S. 93, 97 App.Blv. 103, affirmed 
67 N.B. 1136, 168 N.T. 676. 
ga. Iowa.—Bames v. Rawson, 82 N. 

W. 947, 111 Iowa 426. 

94 U.S.—International Bow, etc., 
Dock Co. V. U. S., aC.N.J., 60 F. 
623. 

95. Mass.—Leverone v. Arando, 61 
N.B. 46, 179 Maflfi. 439. 

Utah.—Campbell Bldg. Co. v. State 
Road Commission, 70 P.2d 867, 870, 
96 Utah 242, citing Oorpus Jtixla. 
Wash.—W. P. Jahn ft Co. v. Mort¬ 
gage Trust ft Savings Bank, 166 F. 
1137, 97 Wash. 604. 

9 C.J. p 831 note 26. 

98. Ill.—^Downey v. O’Donnell, 92 
Ill. 669. 

07. Mich.—Maurer v. School Diet 
No. 1, 162 N.W, 999, 186 Mich. 228. 

98. Mo.—Dempsey v. Schawacker, 38 
S.W. 954, 41 S.W. 1100, 140 Mo. 680. 

9 C.J. p 832 note 30. 

99. Ill.—Oarthwalt v. Bloomington 
Hotel Co., 130 I11.APP. 418, modified 
on other grounds 81 N.B. 714, 227 

ni. 618 . 

1. HL—Gilmore v. Courtney, 41 N. 

B. 1023, 168 HL 432. 
a. U.S.—Guerinl Stone Co. v. P. J. 
Carlin Const. Co., Porto Rico, 39 
S.Ct 102, 248 U.S. 834, 63 L.Bd. 275, 
reversing P. J. Carlin Const. Co. v. 
Guerini Stone Co., 241 F. 645, 164 
CC.A. 821, certiorari granted Guer- 
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ini Stone Co. v. P. J. Carlin Const. 
Co., 38 S.Ct 9, 246 U.S. 648, 62 L. 
Ed. 628. 

Ind.—Wayne Sewer ft Drain Co. v. 
Ward-Cowan Const Co., 148 N.EL 
290, 196 Ind. 76. . 

9 GJ. p 832 note 83. 

Coatraots ooBstned 

(1) Under contract for alterations 
to dwelling to be completed by cer¬ 
tain date, providing for weekly pay- 
menta balance to be paid when con¬ 
tract was completed, where contrac¬ 
tors failed to complete work by date 
specified, owners who had made all 
weekly payments to that date were 
not required to make further pay¬ 
ments until contract was completed. 
—Herkenham v. Hoenzsch, 207 N.T.S. 
689, 211 App.Div. 224 

(2) Under building contract pro¬ 
viding for payment each month of a 
per cent of value of work done and 
material furnished the preceding 
month, contractors were entitled to 
only that per cent of a value pro¬ 
portional to and based on the con¬ 
tract price and not to that per cent 
of the market valuei—Burroughs v. 
School Dist No. 2, Town of Richland, 
144 N.W. 977, 166 Wls. 426. 

FzovlsiOBS held app l ica bl e to addl.- 
tlonal work 

U.S.--Guennl Stone Co. v. P. J. Car¬ 
lin Const. Co., Porto Rico, 89 S.Ct. 
102, 248 U.S. 384, 68 L.Bd. 276, re¬ 
versing P. J. CaxUn Const Co. v. 
Guerini Stone Co., 241 P. 646, 164 
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C.C.A. 821, certiorari granted 
Guerini Stone Co. v. P. J. Carlin 
Const Co., 38 S.Ct 9, 246 U.S. 643, 
62 L.Ed. 628. 

Iowa—Hlleman ft Glndt v. Faus, 168 
N.W. 697, 178 Iowa 644. 

Xnoonalsteiit provisions 
Provision of building contract for 
immediate payment of stated sum to 
contractor was held a waiver of prior 
provision for weekly payments, so as 
to preclude surety on contractor’s 
bond from relying on failure to make 
them as deviation releasing It from 
liability.—^Unlon Indemnity Co. v. 
Vetter, C.C.AFla, 40 F.2d 606. 

Work to be performed 

One agreeing to make reasonable 
payments as building progresses is 
not obligated to advance or guaran¬ 
tee for work to be performed.;—^East¬ 
man V. Steadman, 178 KIE^ 619, 278 
Mass. 364. 

3L Arlz.—State v. Kisselburg, 233 P. 

680, 27 Aria 336. 

9 C-J. P 838 note 84. 

Oontraot oourtmed 
Where contract provided for stipu¬ 
lated payments when foundation 
walls were in place, when walls were 
completed to second story, when roof 
was on and flashed, when building 
was completed, and that ’’all of the 
above payments are for ninety per 
cent of the work in place,”- it was 
held that, when roof was on and 
flashed, contrstctors were entitled to 



CONTRACTS 


17 C.J.S. 


§502 

contractoi^s continuance of the work for a few days 
after the time for such payment has expired is a 
mere favor to the owner and does not waive the 
contractor's right to treat the owner’s failure to pay 
as a breach of the contract;* but the owner cannot 
discharge the contract by tendering payment of in¬ 
stallments before they are due.® Where the com¬ 
pensation is payable in installments after, the com¬ 
pletion of the work, the failure to pay one install¬ 
ment when due does not entitle the contractor to 
subsequent installments before the time of their 
maturity;® but the owner’s wrongful failure or re¬ 
fusal to make payment of installments when due 
places him in default, and entitles the contractor to 
recover for work performed.^ A. contract requiring 
the owner to make weekly advances to the contrac¬ 
tor to carry on the work makes the payments a con¬ 
dition precedent to performance by the contractor, 
and a failure to pay is a breach of the contrad-.® 

EsSimates or certificates. As hereinbefore shown, 
supra § 499 b (2), where the contract provides for 
payment in installments from time to time, as the 
work progresses, on the certificate or estimate of 
the architect or engineer, the contractor is not enti¬ 
tled to a payment until such certificate or estimate 
is made; unless its production is waived or excus¬ 
ed In estimating the amount and value of the 
work performed, regard must be had to the value of 
the work remaining to be performed.® 

(d) Subcontractors 

A subcontractor must perform his contract in ac¬ 
cordance with Its terms before ho can recover compensa¬ 
tion from the contractor. Provisions In the subcontract 
that the subcontractor shall be pal'd only when the con¬ 
tractor receives payment from the owner are'enforceable, 
unless the contractor has, by his own fault, lost the 
right to payment from the owner. 


A subcontractor is not entitled to payment from 
the contractor until he has performed the subcon¬ 
tract in accordance with its terms.^® Provisions in 
subcontracts that the subcontractor shall not be en¬ 
titled to payment until the contractor hw secured 
his compensation from the owner are valid and en¬ 
forceable but if the contractor has by his own 
fault lost the right to payment from the owner, the 
subcontractor will be entitled to his compensation, 
and, of course, unless the subcontract clearly and 
expressly so provides the right of the subcontractor 
to payment is not dependent on the receipt of pay¬ 
ment by the contractor,i® but only on the perform¬ 
ance of his subcontract.^* Contracts with subcon¬ 
tractors frequently contain provisions for a reten¬ 
tion by the contractor of a percentage of the 
amounts due according to the periodical estimates 
until the completion of the work.1® 

(3) Effect of Delay 

(a) ' In general 

(b) As between contractor and subcon¬ 

tractor 

(c) Waiver of damages or forfeiture for 

delay 

(d) Decision of architect or otiier arbi¬ 

ter 

(e) Right to additional time 
(a) In General 

Subject to some exceptions and limitations, a con¬ 
tractor ordinarily Is liable In damages to the owner for 
delay not due to the owner's acts; and the owner is 
liable to the contractor for damages resulting from delay 
on the owner’s part. 

A building contractor who isBs not performed his 
contract in due time is generally liable in damages 


full amount of stipulated Installment 
quoted provision applying*, not to 
ninety per cent of stipulated paiy- 
ments, but to the percentage of the 
work.—Hippie v. Mason, 127 A. 888, 
147 Md. 94. 

4. CaL—Tubbs v. Dellllo. 127 P. 614, 
19 CaLApp. 612. 

IS. Va.—Graeme v. Adams, 28 Gratt 
826, 64 Va. 225, 14 Am.R 180. 

A Cal.—FUnn v. Mowry, 68 P. 724, 
1006, 181 CaL 481. 

T, Cal.—Tubbs v. Dellilo, 127 P. 614, 
19 Cal.App. 612. 

HL—Spiro T.. Cable, 248 llLApp. 848. 
lM2eb.—Rlngelberg v. Kawka, 219 N. 

% 698. 242. Mich. 666. 
^fliqh.A-{Howard County v. Fesha, 172 
. '67.^. 66, lOa Neb. 296. 

9'C;jf P.^.note 88; 
toaeh'of eutCn oontxaot 
> Notlpayinssit dnrinff progress of 


work as required by excavating con¬ 
tract constituted a material breach 
of entire contract particularly when 
Joined'with notice of suspension of 
work.—Drainage Dlst No. 7 of Poin¬ 
sett County, Ark., v. Sternberg, C.C. 
AArk., 15 F.2d 41, modified on other 
grounds 16 F.2d 698. | 

A Cal/—Woodruff Co. v. Exchange 
Bealty Co., 182 F. 598, 21 CalApp. 
607. 

A N.T.—Kelley v. Syracuse, 81 N.T. 

S. 288, 10 Mlsc. 806. 

9 C.J. p 883 note 43. 

lA Pa.—David E. Kennedy, Inc. v. 
Charles S. Bazmett Inc., IBS A 
872, 107 Pa.Super. 890. 

FnznUhlng matszldl and 
Agreement to pay eighty per cent 
of contract value of material slid la¬ 
bor furnished under suboontiact fot] 
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furnishing and Installing flooring did 
not require payment to the subcon¬ 
tractor prior to Installation.—David 
E. Kezmedy, Inc., v. Charles S. Ban- 
nett, Inc., supra. 

11. Mich.—Smith V. Ross, 16 N.W. 

268, 51 Mich. 116. 

9 CJ. p 884 note 46. 

lA N.M.—Ford V. McGarvey, 27 P. 
416, 6 N.M. 222. 

lA Ala.—Crass v. Scruggs, 22 So. 

81, 116 Ala. 268. 

9 C.J. p 884 note 48. 

14. N.T.—Roussel v. Mathews, 70 N. 
T.S. 886, . 62 App.Dlv. 1. affirmed 68 
N.B. 1122, 171 N.T. 684. 

lA Mo.—Blair v. Corby, 29 Mo. 480. 
Pa.—Faunce v. Burke, 16 Pa. 469, 66 
Am.D. 619. 

9 CX p 911 note 174 
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for the delay,18 unless there has been a waiver of 
the claim for damages, as discussed infra this sec¬ 
tion subdivision b (3) (c) or Unless the delay is 
-caused by the owner, as discussed infra '§ 505 b (2), 
or is otherwise excusable.l7 Where time is not of 
the essence of the contract, the contractor notwith¬ 
standing delay, may recover on the contract sub¬ 
ject to a recoupment of damages but, regardless 
of whether time was of the essence of the con¬ 
tract or not, the contractor is liable in damages for 
delay,18 and the owner may recover such damages 
either by way of recoupment,20 or by a separate ac¬ 
tion for damages.2i 

An architect is liable for damages resulting to the 
owner or contractor from failure to deliver the 
plans, spedficafions, and detailed working drawings 
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in time for the successful continuation and comple¬ 
tion of the work,®* 

The owner is liable in damages to the contractor 
for a delay in performance on his part,' or caused 
by some act of his or of his representative,^^ as 
in case of a delay on the part of a railroad company 
in doing certain preliminary work which it was 
its duty to do,24 in procuring the right of way,28 
in making surveys,®® in assigning the work to be 
done each mpnth according to the provisions of the 
contract,^? or in making periodical payments as the 
work progresses as provided by the contract®® 

However, the owner is not liable in damages if 
the delay was within the contemplation of the par- 
ties,29 or if the contractor himself was the cause of 


CONTRACTS 


16^ Conn.—Mazzotta v. Bornateln, 
183 A. 677, i04 Conn. 480. 

8 C.J. p 790 note 98. 

lurtracrfeLon to allow no damagea 
for the contractor’fl failure to per¬ 
form within the atlpulated time If 
the owner by hla acts or statements 
extended the time, without regard to 
the extent to which the contractor 
was delayed by such extension, was 
an erroneous statement of the law.— 
Bellevue Farmers Grain Co. v. Pron- 
Izer. 25 Ohio ar.Ct.N.S., 161, afllrm- 
ed Pronlaer v, Bellevue Farmers 
Grain Co., 108 N.R 1120, 90 Ohio St 
446. 

17. U.S.—J. F. Hathaway & Co. v. 
United States, 62 CtCl. 267. affirm¬ 
ed 89 S.Ct 846, 249 U.S. 460, 68 L. 
Bd. 707. 

9 C.J. p 790 note 2. 

18. Md.—Cowan v. Ueyer, 94 A. 18, 
126 Md. 460. 

Mo.—Ottxunwa Bridge Co. v. Corri¬ 
gan. 168 S.W. 89, 261 Mo. 667. 

9 C.J. p 823 note 24. 

Defeotv rmedlad after tejeetloa by 
owner ■ • 

Where contract reauired comple¬ 
tion of dwelling at earliest possible 
time and defects were remedied after 
owners rejected house, chancellor, de¬ 
creeing payment of contract price, 
could make deduction for delay,— 
Dowling v. Whites Lumber & Supply 
Co., 164 So. 708, 170 Miss. 267. 

18. Conn.—Mazzotta v. Bornsteln, 
133 A. 677, 104 Conn. 480. 

Tenxu—Brady v. Oliver, 147 S.W. 
1186, 125 Tenn. 696, 41 L.ZLA,N.S„ 
60, Ann.Cas.l918C 876. 

80. Ala.—Huntsville Bilks' Club v. 
Garrlty-Hahn Bldg. Co„ 67 So, 760, 
176 Ala. 128. 

Masa—^Hooper v. Cuneo, 116 H.B. 

287, 227 Mass. 87. 

9 C.J. p 780 note 98. 

CaL—American Type Foonders’ 


Co. V. Packer, 62 P. 744. ISO Cal. 
459. 

9 C.J. p 780 note 99. 

38. Pa.—Edwards v. Hall, 141 A 
638, 293 Fa. 97. 

Implied obligation 
Contractor, prevented from com¬ 
pleting contract by other party's 
fault, may recover for work per¬ 
formed and damages caused by such 
prevention, each party impliedly 
agreeing not to prevent the other 
from performing nor to render per¬ 
formance Impossible by his own aet 
—Steel Tank & Pipe Co. of California 
Y. Pacific Fire Extinguisher Co., 830 
P. 978, 69 Cal,App. 225. 

Acts of owner oanslng deUy 

(1) Contractor who Is damaged by 
owner's failure to provide place, fa¬ 
cilities, or materials, which owner 
undertook to fumlBh may recover 
damages from the owner.—Wilson & 
English Const Co. v. New York Cent 
R Co., 269 N.T.S. 874, 240 App.Dlv. 
479, 

(2) In partly typewritten contract 
for construction of railroad spur, 
printed i>rovl8lon whereby contractor 
was denied any additional recovery 
by reason of delay caused by rallrdad 
did not prevent contractor’s recovery 
of dazn^es from railroad when work 
was thrown Into wintry weather due 
to railroad's failure to acquire right 
of way or furnish track material and 
bridge plana within schedule tlma— 
Wilson & English Const Co. v. New 
York Cent R. Co., supra. 

Defensss to recovery 
A provision of a contract for the 
grading of a railroad, providing that 
the railroad's engineer shall have 
power to direct the order of perform¬ 
ance, does not prevent recovery tor 
delay in fumlsliing a right of way, 
unless the delay is only such as may 
i be assumed would have occurred un¬ 
der directions of the engineer, If the 
' whole right of way had been avails/' 
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[ ble.—Robert Grace Contracting Co. v, 
Chesapeake & 0. N, Ry. Co., C.CJL 
Ey., 281 F. 904. 

aa. U.S.—^Robert Grace Contracting 
Co. V. Chesapeake & 0. N. Ry. Co., 
C.aAKy., 281 F. 904—Hart v. 
American Concrete Steel Co., D.a 
N.Y., 278 F. 641—P. J. Carlin & Ca 

V. U. S, 58 CtCl. 876—^Moore v. 
United States, 46 CtCL 189. 

Cal.—Steel Tank & Pipe Co. of Cali¬ 
fornia V. Pacific Fire Extinguisher 
Co., 280 P. 978, 69 Cal.App. 226. 

Ky.—^Natural Hock Asphalt Corpora-i 
tion V. Carter, 297 S.W. 1114, 221 
Ky. 181. 

N.Y.—Wilson & English Const Co. v. 
New York Cent R Co., 269 N.Y.S. 
874, 240 App.Div. 479—W. L. Wa- 
ples Ca V. State, 164 .N.Y.S. 797, 
178 App.Dlv. 867. 

OkL—City of Chickasha v. HolUns- 
worth, 165 P. 859, 56 Gkh 341. 

Va.—Atlcmtlc Coast lAne R Co. v. 
A M. Walkup Co., 112 S.E. 668, 132 
Va. 886. 

W.Va.—^Miller v. County Court of 
Barbour County, 180 S.E. 440, 442, 
• 116 W.Va. 880, citing Cotpns Jnzla. 
9 C.J. p 790 note 6. p 914 note 58. 
84 Ind.—^LoulavlUe, etc., R Co. v. 

Hollerbach, 6 N.E. 88, 106 Ind. 137. 
N.Y.—^Mansfield v. New York Cent, 
etc., R Co., 6 N.E. 886, 102 N.Y. 
206. 

85. Pa.—Lauman v. Young, 81 Fa. 
806. 

86. Tex.—O’Connor v. Smith, 19 B. 

W. 168, 84 Tex. 282. 

87. Ohio.—^Dunham v. Dayton, etc., 
R Co., 8 Ohio Dec., Reprint 829. 

SB. Md.—Orange, etc., R Co. v. Pla- 
cide, 35 Md. 816. 

89. N.Y.— W. L. Waples Co. v. State, 
164 N.Y.S. 797, 178 AppJ31v. 857. 
Delay fox testtag ^exlsli 
Where contract for waterproofing 
building required contractor to sub¬ 
mit noaterlals, delay of few weekft 
testing the . material, was within oon- 
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the dela3r30 or contributed thereto,or if the own¬ 
er stipulated against liability for delay caused by his 
agents or the particular provision of the contract 
relied on as a ground for recovery was intended 
merely to absolve the contractor from liability for 
the delay.33 

A provision in the contract for an extension of 
time in case of delay caused by the owner or other 
contractors has been held to afford the contractor 
an exclusive remedy, precluding the recovery of 
damages from the owner,®^ at least where the own¬ 
er’s delay, as in furnishing material, did not result 
from fraudulent, malicious, or unreasonable con¬ 
duct,35 although some authorities have held that 
such a provision creates an exemption in favor of 
the contractor and not of the owner, and does not 
preclude the contractor from recovering damages 
caused by the delay.*® 

In case of a delay caused by the owner, the con¬ 
tractor is not obliged to abandon the work and sue 
for damages, but he may proceed to complete the 
work and then claim damages.*^ The owner of 
construction work ordinarily does not guarantee 
against loss caused by delays of independent con¬ 
tractors which may reasonably be anticipated, but 
fulfills his duty when he selects as contractor a per¬ 
son generally known as responsible;** and is liable 
only for •failure to do what he contracts to do, and 
not for failure to compel others to do what they 
had agreed to do.** On the other hand, in the ab¬ 
sence of any stipulation in the contract exempting 


him therefrom, the owner is liable for damages 
from delays caused by the failure of other contrac¬ 
tors to perform work which they have undertaken 
to do for the owner, and which, as regards the for¬ 
mer contractor, the owner is under obligation to 
do but the owner may, by express stipulation in 
the contract, exempt himself from liability to one 
contractor for delays caused by other contractors.*^ 

Where both parties are responsible for the delay, 
the court will not undertake to apportion the damag¬ 
es.** 

Rights against other contractors. A stipulation in 
a contract for a portion of the work on a building, 
that the work shall be done and the materials fur¬ 
nished in such a manner as to permit the entire 
building to be completed on time, is not for the ben¬ 
efit of other contractors, and they cannot sue there¬ 
on.** 

(b) As between Contractor and Subcontrac¬ 
tor 

A general contractor ordinarily Is liable to a eub- 
contractor for damages resulting from delays not at¬ 
tributable to the latter; and the contractor may recover 
from the subcontractor damages caused by delay at¬ 
tributable to the subcontractor. 

Ordinarily, as between a subcontractor and the 
contractor who is in control of the general work 
to be performed, the law places the latter under an 
obligation to the former to make good all losses con¬ 
sequent on delays in the progress of the work, not 
attributable to the subcontractor,** unless this rule 


templatlon of contract, so that owner 
•was not liable for consequent dam- 
agea—^W. L. Waples Co. v. State. 164 
N.T.S. 797, 178 AppJDlv. 867. 
aa TJ.S.—Churchyard v. IT. S., CC. 
^.¥.,.100 F. 920. 

31. Ill.~Edward Bdlnger Co, v. Wil¬ 
lis, 260 ULAPP. 106. 
aa. N.T.—Cranford v. Brooklyn 

Heights R Co., 164 N.T.S. 16, 168 
App.Dlv. 467—Sundstrom v. State, 
144 N.T.S. 890, 169 App.Dlv. 241, 
reversed on other grounds 106 K 
H. 924, 213 N.T. 68. 
aa. N.T.—Richard v. Clark, 88 N.T. 

S. 242, 48 Mlsc. 622. 

31 Cal.—Hansen v. Coveil, 24 P.2d 
772, 776, 218 Cal 622, modifying 
and affirming, App., 14 P.2d 889, 898, 
citing Corptu Jtizls, modifying and 
affirming, App., 8 P.2d 856, 860, cit¬ 
ing Oozpu Jnxls. 

N.T.—Richard v. Clark, 88 N.Y.S. 
242, 48 Hlsc. 622. 

aSh Utah.—Russell v. i^othwell 6b 
, Swauer Co., 194 P. 1109, 67 Utah 
■ ' 

86i< U.S«^Robert Grace Contracting 
/ C<b v; Chnsapeake & O. N. Ry. Co.,| 


C. C.A.B:y., 281 P. 904—Selden Breck 
Const. Co. V. Regents of University 
of Michigan, D.C.Mich., 274 P. 982. 

HI—Nelson v. Pickwick Associated 
Co., 80 UlApp. 383. 

37. U.S.—Selden Breck Const Co. v. 
Regents of University of Michigan, 

D. C.Mlch., 274 F. 982, 986, citing 
Corpus JUrli. 

N.y.—Beskin v. State, 19& N.T.S. 961, 
'119 Mlsc. 209. 

9 C.J. p 791 note 9, p 914 note 67. 

38. Pa.—Henry Shenk Co. v. Brie 
County, 178 A. 662, 819 Pa, 100. 

39. U.S.—^W. G. Cornell Co. v. 
Schuylkill County, Pa., 222 F. 276, 
188 C-CA. 802. 

4a Mlsa—state v. Farish, 28 Miss. 
488. 

9 C.J. p 791 note 10. 

41, Pa.—Henry Shenk Co. v. Brie 
County, 178 A. 662, 819 Pa. 100. 

9 C.J. p 791 note 11. 

4a. U.S.—Caldwell & Drake v. 

Schmulbach, C.C.W.Va., 175 F. 429 
—Jefferson Hotel Co. v. Brum¬ 
baugh, Va., 168 F. 867, 94 C.C.A. 
279—Greenfield Tap & Die Corpora- 
1 Uon V. U. S., 68 CtCL 61, certiorari 
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denied 60 S.Ct 388, 281 U.S. 737, 
74 L.Bd. 1162. 

Tex.—Wright v. King, CIv-App., 17 S. 

W.2d 98, error refused. 

4a Ind.—Reed v. Adams Steel, etc.. 
Works, 106 N.B. 882, 67 Ind.App. 
259. 

4(4, U.S.—Walter R Cllfle Co. v. Du 
I Pont Engineering Co., D.C.Del., 298 
F. 649. 

Conn.—Stehlin-Mlller-Henes Co. v. 
City of Bridgeport, 117 A. 811, 97 
Coim. 657. 

N.T.—Norcross v. Wills, 91 N.B. 808, 
198 N.T. 836. affirming 114 N.T.S. 
969, 130 App.DIv. 470. 

WIs.—^Edward B. Gillen Co. v. John 
H Parker Co., 171 N.W. 61, 170 
WIs. 264, modified on other grounds 
174 N.W. 646, 170 WIs. 264. 
Contract oonstmed 
Where contract with railroad for 
construction of bridge provided that 
the contractor assumed all risk of 
loss or damage by reason of delay of 
railroad in fUmlshlnjg materials, and 
subcontract, adopting the terms of 
the original contract "so far as ap¬ 
plicable.'’ required the steel work to 
be delivered by the contractor on 
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is made inapplicable by the express and pectdiar 
provisions of the subcontract,^6 or unless the sub¬ 
contractor has taken no steps to put the contractor 
in default^® 

The subcontractor is liable to the contractor 
for damages resulting from delays caused by the 

subcontractor,^"^ particularly where the subcon¬ 
tract so provides;*® aiid it has been held that 
the subcontractor is liable in such a case, although 
his delay is due to weather conditions suspending 
the work,*® or to the acts of a third person.®® On 
the other hand, the subcontractor is not liable to 
the contractor for delay resulting from the mistakes 
of the contractor’s engineers.®! 

Claim for damages. A general construction con¬ 
tract under which some of the work is let to other 
contractors, and which requires any contractor or 
subcontractor claiming damages for delay of “other 
contractors” to make a written claim wiiin a spec¬ 
ified time, does not apply to disputes between any 
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of the contractors and their own subcontractors or 
materialmen.®* 

(c) Waiver of Damages or Forfeiture for 

Delay 

The owner may waive hla claim for damages or 
for a forfeiture for the contractor's delay In performance 
of the contract. 

The owner may be held, by his acts, to have waiv¬ 
ed his claim for damages,®® or fpr a forfeiture,®* 
because of delay in performance by the contractor; 
but a waiver of the delay is not necessarily, nor 
usually, a waiver of the right to damages for the 
delay, as stated infra § 506 b (2)' (b). 

A subcontractor who unjustifiably refuses to per¬ 
form his contract is not entitled to recover damages 
resulting from the main contractor’s delay in fur¬ 
nishing material.®® 

(d) Decision of Architect or Other Arbiter 

A stipulation for the determination by the architect 
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cars ifi consecutive order for erection 
at certain points near the work, the 
subcontractor was entitled to recover 
from the contractor for delay caused 
by failure to deliver the steel work 
In consecutive order for erection,— 
Arkansas Bridge Co. v. Eelly-Atkln- 
son Const. Co., CC~a.Mo., 282 F. 802. 
Semsdles of saboQutxaotor 

(1) Under contract between sub¬ 
contractor and main contractor to 
erect building, giving main contrac¬ 
tor right at any time to suspend 
work without compensation to sub¬ 
contractor, other than extending time 
for completion, monetary damages 
for delay were not excluded by im¬ 
plication, despite letter of confirma¬ 
tion from subcontractor and its re¬ 
citals.—Edward E, Gillen Co, v, John 
H. Parker Co., 171 N.W. 81, 170 WIs. 
264, modified on other grounds 174 
N.W. 548, 170 Wls. 264. 

(2) Despite provisions. In contract 
between subcontractor and main con¬ 
tractor to erect building, as to exten¬ 
sion of time, and that one hundred 
dollars should be paid as liquidated 
damages for every day's delay, al¬ 
lowance of additional time for com¬ 
pletion by subcontractor of its part 
of the work was not Its sole remedy 
against main contractor for delays in 
permitting it to do work.—Edward E. 
GHllen Co. v. John H. Parker Co., su¬ 
pra. 

(8) So, although the contract be¬ 
tween subcontractor and main con¬ 
tractor to erect building provided 
that, If subcontractor was delayed by 
any other subcontractor. It should 
have allowance of additional thne, 
such allowance of time was not sub¬ 
contractor's sole rencedy for delays, 
general rule of main contractor’s ob¬ 


ligation to do all reasonably neces¬ 
sary to . permit subcontractor to per¬ 
form applying.—Edward B. Gillen Co. 
V. John H. Parker Co., supra. 

46. U.S.—Walter R. Clifle Co. v. Du 
Pont Engineering Co., D.C.D^1., 298 
P. 649. 

N.T.—Norcross v. Wills, 91 N.E. 808, 
198 N.T. 886, affirming 114 N.T.S. 
969, 130 App.Dlv. 470. 

Buie not applicable where main 
contract provided contractor could 
make no charge for hindrances or de¬ 
lays and subcontract made main con¬ 
tract part thereof so ftu- as con¬ 
sistent, but required that subcon¬ 
tractor do work before certain date 
or pay liquidated damages.—^Walter 
R. Cllffe Co. V. Du Pont Engineering 
Co., D.C.Del., 298 P. 649. 

4a N.T.—^Leahy v. Lucius Engineer¬ 
ing Co., 174 N.T.S. 810, 186 App. 
Dlv. 864, affirmed Leahy v. Pairlle, 
126 N.E 918, 227 N.T. 660. 

Notice 

Subcontractor to build elevated 
railroad was not entitled to recover 
for Increased costs or losses, owing 
to main contractor’s delay In fur¬ 
nishing steel, because It neyer gave 
notice that, unless steel was deliv¬ 
ered by certain time. It would not 
proceed or otherwise put main con¬ 
tractor in defeult—Leahy v. Lucius 
Engineering Co., supra. 

4nf, Ky.—Pittsburgh Filter Mfg. Co. 

V, Smith, 196 S.W. 160, 176 Ky. 664. 
La.—Jacob A. Zimmerman ft Son v. 
n. S. Fidelity ft Guaranty Co., 
90 So. 647, 160 La. 277. 

9 C.J. P 792 note 16. 

dBL N.T.—Murphy v. Number One 
Wall St Corp., 127 N.T.S. 786, 142 
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App.Div. 885, reversing 119 N.T.S. 
693. 

9 C.J. p 792 note 16. , 

49. Ky.—^Pittsburgh Filter Mfg. Co. 

V. Smith, 196 S.W. 160, 176 Ky. 654. 

BO. Wis.—^Modern Steel Structural 
Co. V. English Constr. Co., 108 N. 

W. 70, 129 Wis. 81. 

fifi. Ky.—Pittsburgh Filter Mfg. Co. 
V. Smith, 196 S.W. 160, 176 Ky. 554. 

Sa. Wash.—^Peterman v. Goss, 160 P. 
482, 98 Wash. 184. 

69L U.S.—^Maryland Steel Co. v. U. 
S., 48 CtCl. 50. 

Ill.—Edward Edlnger Co. v. Willis, 
260 I11.APP. 106. 

Mass.—Hooper v. Cuneo, 116 N.E. 

287, 227 Mass. 87. 

9 C.J. p 792 note 18. 

Wheze owner falls to deUver the 
site for the work free of obstructions 
within the time specified, and there¬ 
after accepts the work, he waives his 
right to liquidated damages provid¬ 
ed for In the contract for delay by 
the contractor.—^Edward Edlnger Co. 
V. WUlis, 260 DLApp. 106. 

Aots not oonstltntlng waiver 
Owners of building were held not 
to waive claim for damages for de¬ 
lay in construction growing out of 
failure of certain timber to arrive by 
furnishing such lumber at Increased 
cost.—Mazzotta v. Bomstein, 188 A. 
677, 104 Conn. 480. 

54, N.T.—Sinclair v. Talhnadge, 86 
Barb. 602. 

9 C.J. p 792 note 19. 

55. N.T—Leahy v. Lucius Engineer¬ 
ing Co.. 174 N.TS. 810, 186 App! 
Dlv. 854, affirmed Leahy v. Fairlle, 
126 N.E 918, 227 N.T 660. 
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or engineer of the queetlon of damages for delay, while 
binding, will not prevent a suit In the first Instance for 
damages unless such stipulation Is made a condition 
precedent to action, or the only mode of assessing dam* 
ages. Notice of the proceedings before the arbiter Is 
essential. 

■ A provision in the contract for submission to the 
architect, engineer, etc., of the question of damages 
for delay in the performance of the work is binding 
on the parties but such a provision will not pre¬ 
vent a suit in the first instance for damages, unless 
it is further provided that such decision shall be a 
condition precedent to suit, or the only mode for 
the assessment of damages-S*^ The architect or en¬ 
gineer may be given the power to determine the 
right to liquidated damages under the terms of the 
contract,®* although such a power has been held not 
conferred by a. provision requiring the submission of 
disputes as to claims for damages generally;®* and 
it has further been held that he cannot proceed 
without giving notice to the contractor.®* Notice 
has likewise been held necessary where it is the duty 
of tl^e architect or engineer to estimate expendi¬ 


tures for which an allowance is claimed by the 
contractor.®! 

(e) Right to Additional Time 

The contractor Is entitled to have the time lost by 
excusable delay added to the time specified for per¬ 
formance, but Is not entitled to additional time for delay 
caused by accidents or conditions against which he could 
have provided in the contract. When the contract so pro¬ 
vides, the contractor must give notice of delays aricing 
from stipulated causes, or of his claim to additional time, 
unless notice Is waived. The determination of the cause 
of a delay and what additional time shall be allowed may 
be left to the architect. 

Such additional time as may have been lost by an 
excusaHe delay should be allowed the contractor, 
particularly where the contract so provides,®* as 
where the contractor is delayed by some act of the 
owner or his architect or engineer,®® or of another 
contractor,®* or by the unusual action of the ele¬ 
ments.®® So also he should be allowed extra time 
when required to do extra work,®® or where chang¬ 
es are made in the original plans,®^ unless he has 


sa Pa.—Conneaut Lake Agricul¬ 
tural Aes’n V. Pittsburg Surety Co., 
74 A 6^0, 225 Pa. 692. 

9 C.J. p 796 note 63. 

67. Qa.—Adams v. Halgler, 61 S.I]. 

688, 128 Ga. 669. 

9 aj. p 796 note 64. 
sa HL—Weld v. Bnglewood First 
Kat Bank, 99 N.B. 72. 266 ZIL 43, 
reversing 166 IlLApp. 8. 

Pa.—Ruch V. York City. 81 A'891, 
288 Fa. 86. 

Power held not oonfexxed 

III.—Winslow Broa Co. v. Robinson, 
178 I11.APP. 84. 

59. Wa^h.—^Drumheller v. Amerioan 
Surety Co., 71 P. 26, 80 Wash. 680. 

ea Ill.—Young V. Wells Glass Co., 
68 N.E. 605, 187 HI. 626, affirming 
87 niApp. 687. 

61. Md.—Wilson v. York, etc., R. Co.. 
11 GUI & L 58. 

62. Cal.—Nelson v. Hoge, 200 P. 784, 
68 CaLApp. 640. 

N.Y.—Panslerl-Hogan Co. v. Bender, 
199 N.Y.S. 887, 206 App.Dlv. 89B, 
affirmed 148 NJl 789, 237 N.Y. 658 
—W. L. Waples Co. v. State, 164 
N.Y.S. 797, 178 AppJDlv. 86T. 

Utah.—^Russell v. Bothwell & Swaner 
Co., 194 P. 1109, 57 Utab 862. 

9 C.J. p 781 note 12. 

Bferlke 

Where a building contractor re- 
dimed the scale of hla employee’s 
' ^vages in accordance with a new scale 
, adopted by the local building ex- 
<^hBng:e, ,the refusal of the workxuen 
until the former scale was 
iWialHtsbed was a "strike,” within 
of biiUdlng contract, 
whkih prWlded tor an eztexislon of 


time to complete work In case of 
strike, a “strike" being the stopping 
of work In order to obtain or resist 
changes In the conditions of employ¬ 
ment, and it was not a "lockout,'* 
which is the refusal of the employer 
to fumleh work to employees as a 
means df ooerelon.—Panaderi-Hogan 
Co. V. Bender, 199 N.Y.S. 887, 206 
App.Dlv. 398, affirmed 148 N.H. 739, 
237 N.Y. 663. 

63. U.S.—^Massachusetts Bonding ft 
Insurance Co. v. John R. Thompson 
Co., aC.AMo., 88 F.2d 826. cer¬ 
tiorari denied 67 S.Ct 941, 801 
T7.S. 707, 81 L.Ed. 1861—Morse 
Dry Dock ft Repair Co. v. Sea¬ 
board Transp. Co., N.Y., 161 F. 
99, 88 C.C.A 268, reversing, D.C., 
164 F. 90—Smith v. TJ. S., 48 CtCL 
286—Callahan Constr. Co. v. U. S., 
•47 CtCl. 229—Moore v. F. S., 46 
CLCl. 189. 

Ky.—Pittsburgh Filter Mfg, Co. v. 

Smith, 196 S.W. 160, 176 Ky. 654. 

9 aJ. p 781 note IS. 

64 F.S.—Chapman Decorative Co. v. 
Security Mut L. Ins. Co., Pa., 149 
F. 189, 79 C.aA 187. affirming, .C. 
C.. 146 F. 484. 

9 C.J. p 781 note 14. 

64 U.S.—U. S. V. Gleason, 20 S.Ct 
228. 175 U.S. 588, 44 L.Bd. 284, re¬ 
versing 88 CtCL 66. 

CaL—Nelson v. Hoge, 200 P. 794, 68 
CalApp. 640. 

Iowa.—Kelly v. FeJerVary, 78 N.W. 
828, superseded 83 N.W. 791, 111 
lo-wa 698. 

66L U.S.—Ramsay ft Gatlin.Const 
Co. V. Vincennes Bridge Co., aCLA 
Ky., 60 P.2d 600—ft St L. 
R Co. V. Rust CCArk, 19 F. 289. 
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Ky.—Pittsburgh Filter Mfg. Clot v. 

Smith, 196 S.W. 160, 176 Ky. 664. 
N.Y.—New York State Nat Bank v, 

. Whitehall Water Power Co., 140 

N.Y.S. 769, 161 App.Dlv. 804. 

9 CJ. p 782 note 16. 

She law ImpUes, where a supple- 
mental contract provides for the do¬ 
ing of additional work which lies all 
the foundation of the work orlglBaliy 
contracted finr. that the time provid¬ 
ed In the original contract for com¬ 
pleting the work Is thereby extended' 
by the time necessary for doing the 
extra work.—New York State Nat 
Bank of Albany v. Whitehall Water 
Power Co., supra. 

■xtent ortlaae allowance 

(1) Where, when a contract was 
made for constructing an addition to 
a mill, K was understood that the 
wheel pit was to be lowered below the 
depth specified ftst the contract the 
time it would take competent engi¬ 
neers, with knowledge of the actual 
physical condltfeur and adequate 
equipment to> do such additional 
work should be added to the contract 
time for completing the work.—New 
York State Ifat Bank of Albany v. 
'Whitehall 'Water Pbww Co., supra. 

(2) 'Where the parties contemplat¬ 
ed that the tfme n«alred for the 
deepening of the wheel pit should be 
added to the time provided for com¬ 
pleting the coetncet the time re¬ 
quired fbr deepenilBg the wheel pit 
must he d!etenDfned In view of the 
physical conditions of the ground as 
they actually were, and not as they 
were beUeved to be.—New York State 
Nat. Bonk of Albany v. 'Whitehall 
Water Power 04, supra 

07. Ky.r-Plttsbarkh' Filter Mfg. Ca 
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contracted otherwise.** • However, it has been held 
that, in the absence of a provision therefor in the 
contract, the contractor is not entitled to additional 
time for a delay caused by ordinary rains which 
might reasonably have been contemplated at the 
time the contract was made,*® nor for delays caused 
by accidents or unexpected conditions against which 
he could have provided in his contract^®' 

Notice. Where the contract so provides the con¬ 
tractor must give notice to the owner or the archi¬ 
tect of delays arising from stipulated causes,*^! or 
of his claim for additional time by reason of such 
delays,^* or he will not be excused or entitled to 
additional time, unless such formality is waivedJ® 
It has been held, however, that notice of delay is 
not necessary, although provided for in the contract, 
where the delay was caused by the doing of extra 
work ordered by the owner,^* or where the archi¬ 
tect ordered the work to be stopped.'^* No written 
claim or formal written extension is essential when 
the contract does not require it.^* 

Where cause for delay ceases the obligation to 
finish is at once imposed on the contractor, and fail¬ 
ure then to perform within a reasonable time war¬ 
rants damages for unreasonable delay thereafter.^^ 

Decision of architect Where the contract so 
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provides, the determination of whether the contrac¬ 
tor’s delay was occasioned by any of the causes 
stated in the contract and without fault on his part, 
and if so what .additional time would'be just and 
reasonable, must be made by the architect or engi¬ 
neer,*^* and in determining whether a further ex¬ 
tension of time should be allowed he may take into 
consideration the fact of the previous delinquencies 
of the builder and the futility of previous exten¬ 
sions."^® 

§ 503. -Reasonable Time 

a. In general 

b. Effect of specific provision 

c. Local and transitory acts 

d. Payment of money or proper^ 

e. ‘ Performance after demand 

f. What constitutes reasonable time 

a. In Gkneral 

Where a contract fixes no definite time for per* 
formanee the law usually Implies that performance shall 
be within a reasonable time, and this rule applies to the 
performance of a condition precedent, or of an act de* 
pendent on the will of the promisor. 

li time is not of the essence, of the contract,*® as 
where the time of performance, is not fixed, or is 
stated in general* and indefinite terms,*^ or if, by 
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y. Smith, 196 S.W. 160, 176 Ky. 
664. 

Or.—Vanderhoof y. Shell, 72 P. 126, 
42 Or. 578. 

9 C.J. p 782 note 17. 

ea Mo.—Hiller y. Daman, 166 S.W. 
869, 188 Mo.App. 816—Ward y. 
Haron, 119 S.W. 446, 189 Mo-App. 
8 . 

aa Xia.—Cook, eta. Contracting: Co. 

‘ y. Denis, 49 So. 1014, 124 La. 161, 
Neb.—Carter v. Root, 121 N.W. 962, 
84 Neb. 728. 

ra Neb.—Carter y. Root, supra. 

7L Ark.—Rutherford v. Kahler, 298 
S.W. 9, 174 Ark. 894, quoting Oo»- 
pus Juris. 

Neb.—Olson Const Co. y. Commercial 
Bldg. & Inv. Co., 266 N.W. 22. 26. 
127 Neb. 609, qubtlng Ooipns Juris. 

9 CJ. p 782 note 21. 

78. Ark.—Rutherford v. Kahler, 298 
S.W. 9, 174 Ark. 894, quoting Cor¬ 
pus Juls. 

Cal.—Roberts v. Security Trust ft 
Savings Bank. 288 P. 678, 196 Cal. 
567, 575—Suhr V. Metcalfe. 164 P. 
407, 88 CaLApp. 69. 

Ind.—Wm. P. JungolauB Oo. v. Rat- 
H, 118 N.E1. 966, 67 Ind»4pp. 84. 
Neb.—Olson Const Co, y. Commercial 
Bldg, ft Inv. COn 266 N.W. 22, 26, 
127 Neb. 609, quoting Corpus Jtarli.| 


N.J.—Lam y. Welnmann, 187 A, 483, 
108 N.J.Law 660—Commercial Inv. 
Co, V. Herman, 181 A. 228, 98 N.J. 
Bq. 689. 

9 C.J. p 782 note 28. 

73, Ark,—^Rutherford v. Kahler, 298 
S.W. 9, 174 Ark. 89'4, quoting Oois 
pus Juris. 

Neb.—Olson Const Co. v. Commer¬ 
cial Bldg, ft Inv. Co., 266 N.W. 22, 
26. 127 Neb. 609, quoting Corpus 
Juris. 

9 C.J. p 782 note 28. 

Written nottoe waived by accepting 

oral notices.—^Rutherford v. Kahler, 

298 S,W. 9,174 Ark. 894. 

74 Tex.—Wright v. King, Cty.App., 
17 S.W.2d 98, error refused. 

7S. Or.—HAnsen, Hammond &• diet 
y. Broadway Bank, 268 P. 918, 124 
Or. 25. 

78. N.J.—Commercial Inv. Co. v. 
, Herman, 131 A. 228, 98 N.J.Eq. 689. 

77. Ky.—Pittsburgh Filter Mfg. Co. 
y. Smith, 196 S.W. 150, 176 Ky. 654. 

9 CJ. P 782 note 24. 

78. U.S.—XJ, S. v. Gleason, 20 S.Ct 
228, 175 U.S. 688, 44 L.Bd. 284, re¬ 
versing 38 CtCL 66. 

9 C.J. p 783 note 86. 

79. U.a—IT, a y. Gleason* supra. 

BOl CaL—MUton Realty Ca v. But- 
terfidd. 262 P. 419, 87 CaLApp. 772. 
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Mo.—Bonnett Brown Sales Service v. 
Klepper, 265 S.W. 998, 218 Mo.App. 
597. 

Neb.—Mercer y. Payne ft Sons Co, 
213 N.W. 813, 115 Neb. 420. 

N.J.—^Larkin y. Koether, 187 A. 849, 

101 N.J.Bq. 176, affirmed 140 A. 920, 

102 N.J.Bq. 829. 

N.T.—Shear v. Healy, 208 N.T.S. 887, 
208 App.Dly. 268, reversing on 
another ground 200 N.T.S. 770, 121 
Misa 218. 

S.D.—First Nat Bank v. Wagner, 213 
N.W. 8, 61 S.D. 225. 

lu equity time fixed by contract for 
performance is ordinarily regarded as 
formal and requiring only perform¬ 
ance within reasonable time substan¬ 
tially according to agreement.—Hun- 
ter-Benn ft Co. Company v. Bassett 
Lumber Co.. 139 So. 848, 224 Ala. 216. 

8L TT.S.—^Florida Power ft Light Co. 
y. Atlantic, Gulf ft Pacific Co., C. 

C. A.Fla, 88. F.2d 948—Lambom 
ft Co. V. Log Cabin Products Co., 

D. C.Mlnn., 291 F. 435—Hopkins y. 
Lancaster, D.CAJa., 254 F. 190— 
R. Quastavlno Co. v. United States, 
60 CtCL 116. 

Ala.—Catanzano v. Hydlnger, 170 So. 
214, 288 Ala. 116^McKee v. Club- 
View Heights, 162 So. 671, 674, 280 
Ala. 652, citing Ooipus Juris—R ub* 
sell v. Garrett 98 So. 711, 208 Ala. 
92—^loUeson y, Henson, 98 So. 468, 
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..207 Ala. 629—"Wlnfleld Lumber Co. 
V. Partridge, 80 So. 821, 202 Ala. 

■ 487. 

Art—^Dunn v. Forreater, 27 S.W.2d 
1005, 181 Art 696, error refused. 
Cal.—^Broolclnga Lumber & Box Co. 
V. Ifanufacturera' Automatic 
Sprinkler Co., 161 P. 266, 178 Cal. 
679—MorrOw v. Coast Laud Co., 
App., 84 P.2d SOI—Skidmore v. 
Dambacber, 48 P.2d 1110, 6 Cal. 
App.2d 83—Anderson v. Van Camp 
Sea Pood Co., 277 P. 1099, 98 Cal. 
App. 787—^Brown v. Lamb, 256 P. 
826, 88 Cal.App. 187—California 
Drilling & Maclilnar 7 Co. v. Crow¬ 
der, 209 P. 68, 58 CaLApp. 529— 
Caner v. Owners' Realty Co., 165 
P. 727, 88 CaLApp.- 479. 

Conn,—^Fagerholm v. Nielson, 106 A- 
883, 03 Conn. 880. 

DeL—Salisbury v. Credit Service, 
Super., 199 A 674. 

Ga.—Broyles v. Haas, 172 S.BJ. 742, 
743, 48 Qa.App. 321, citing Ooxpns 
Juris—Cobb Lumber Co. v. Sunny 
South Grain Co., 186 S.E. 769, 36 
GaApp. 140—Candler v. Hunnlcutt, 

• 132 S.E. 140, 85 Ga.App. 120—Moiv 
gan V. J. B. Colt Co., 180 S.B. 600, 
84 Qa.App. 630—Long v. Burge, 
Stevens & Conklin, 122 S.m 716, 32 
Ga-App. 97—Yaryan Rosin & Tur¬ 
pentine Co. V. Haskins, 116 S.SL 
918, 29 GaApp. 763—Garrett v. 
Wall, lie S.E. 881, 29 aa.App. 642 
•—Seabrook Coal Co. v. Moore, 108“ 
S.a 839, 25 OetApp. 61S—Ray v. 
Hutchinson, 108 S.E. 816, 27 Ga. 
App. 448. 

HL—Smith V. Gray, 147 N.H. 459, 816 
111. 488, reversing 232 HLApp. 624— 
Wlllhlte V. Schurtz, 128 N.E. 661, 
294 IlL 809—Widen v. Carmichael, 
120 N.E. 629, 285 HI. 16. 

Ind.—Gibson Co. v. Morton, 148 N.E. 

480, 88 IndJlpp. 686. 

Ky.—Carhartt Holding Co- v. Mitch¬ 
ell, 87 S.W.2d 360, 261 Ky. 297— 
Martin Oil & Gas Co. v. PyfCe, 66 
S.W.2d 686, 261 Ky. 517—U. S. 
Bond ft Mortgage Corporation v. 
Berry, 61 S.W.2d 298, 249 Ky. 610 
—Pyffe V. Skaggs, 64 S.W.2d 869, 
246 Ky. 5—^Palls City Machinery ft 
Wrecking Co. v. Walter, 6 S.W.2d 
1063, 224 Ky. 726—Thomson v. 
Coleman, 293 S.W. 1089, 219 Ky. 
524. 

La.-^Wol£e v. Sample, App., 141 So. 
812. 

Masa—Orebaugh v. Badger, 180 N.E. 
529, 279 Mass. 64—Cohen v. Wlnt- 
man, 128 N.E, 778, 236 Mass. 471. 
Mich.—Automatic Machine ft Engl- 
. neering Co. v. Walter Machine ft 
, . Screw Co., 260 N.W. 287, 288, 264 
Mich. 463, citing Ootpns Jnxls— 
.■ Pl^on V. Davidson, 238 N.W. 329, 
.. '262 Mich. 819—Martin v. De 

, Yonlag, 206 N.W. 142, 282 Mich. 112. 
MSsK-HSastlngs-Stout Co. v. J. ■ l. 
.■ ■Walker ft Ca, 189 So. 622, 628, 162 
, 1 ; MtW. 275,. citing Qoxpiu Juris, 
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Mo.—Baker v. J. W. McMurry Con¬ 
tracting Co.. 228 S.W. 45, 282 Mo. 
686—^Bonnett Brown Sales Service 
V. Klepper, 266 S.W. 998, 218 Mo. 
App. 697—Youngs v. People’s Sav. 
Bank, App., 201 S.W. 682—Carroll 
V. Wlggalns, App., 199 S.W. 280. 
N.J.—^Lastowskl v. Lawnlckl, 179 A 
I 266, 116 N.J.Law 280—Perth Am¬ 
boy Dry Dock Co. v. Crawford, 136 
A 897.108 N.J.Law 440—Weinstein 
V. Sheer, 120 A 679, 98 N.J.Law 
611. 

N.Y.—John P. Trainor Co. v. G. Am- 
slnck ft Co.. 140 N.E. 931, 236 N.Y. 
392, reversing 197 N.YB. 921, 206 
App.Dlv. 840—Smith ft McCrorken 
V. Chatham Phenlx Nat Bank ft 
Trust Co., 221 N.Y.S. 638. 220 App. 
Dlv. 443, appeal dismissed 161 N.E. 
174, 247 N.Y. 641—Clayburgh v. 
Clayburgh, 218 N.Y.S. 467, 218 App. 
Dlv. 411—^Beechwood Gun Club v. 
City of Beacon, 276 N.Y.S. 249, 163 
Mlsc. 368, afiOrmed 276 N.Y.S. 219, 
242 App.Dlv. .781—Dufldeld ft Co. v. 
Ellsworth. 255 N.Y.S. 716, 143 Mlsc. 
40—41st St Bus Terminal v. Klln- 
gei 235 N.Y.S. 45, 134 Mlsc. 467, 
affirmed 246 N.Y.S. 888, 281 App. 
Dlv. 816. 

N.C.—^Rocky Mount Savings ft Trust 
Co. v. .Shna Life Ins. Co., 164 S.B. 
743, 199 N.6. 466—Graves v. O'Con¬ 
nor. 164 S.B. 37, 199 N.Q 231— 
Ersklne v. Chevrolet Motors Co., 
117 S.E. 706, 186 N.C. 479, 32 AL. 

R. 196. 

Okl.—French v. Oklahoma Pub. Co., 
28 P.2d 1096, 167 Okl. ISO—Stewart 
V. Ludlow, 259 P. 836, 127 OkL 144 
—^Vanlandlngham v. Newberry, 230 
P. 726, 104 OkL 98—Magna Oil ft 
Refining Co. v. ParkvUIe Oil Cor¬ 
poration, 221 F. 65, 96 OkL 157. 
Fa.—Andre v. Andre, 187 A 821, 128 
Pa.Super. 697. 

Tex-—Cheek v. Metzer, 291 S.W. 860, 
116 Tex 866—Texas Farm Bureau 
Cotton Ass'n v, Stovall, 268 S.W. 
1101, 118 Tex 278, reversing, dv. 
App., 248 S.W. 1109—Bush V. Mer¬ 
rill, Com-App,, 206 S.W. 884, affirm¬ 
ing, Civ.App., 166 S.W. 606—Texas 
Military Institute of San Antonio 
V. Sun Oil Co., Clv.App., 112 S.W. 
2d 829, error dismissed—^Beckner 
V. Barrett, CixApp., 81 S.W.2d 719, 
error dismissed-Davis v. Davis, 
ClvApp., 44 S.W.2d 447—BngUsh v. 
Underwood, CivApp., 6 S.W.2d 
1088, error dismissed—Lange v. 
Jones, Clv.App., 261 S.W. 878—Ge*o. 
Flnberg Co. v. Jamison, Clv,App., 
260 S.W. 884—McGary v. Campbell, 
ClxApp., 246 S-W. 106—Burger v. 
Ray,, ClvApp., 289 S.W. 267, dls-: 
mlasM for want of Jurisdiction— 
Ayoock V. Reliance Oil Co., dv.^ 
App., 210 S.W. 848—J. W. Crowdus' 
Drug Co. V. Nichols, dvApp., 194 

S. W. 484. 

Vt—Farmers’ Feed ft Grain Co., v. 
Longway, 164 A 674, 108 Vt 827—' 
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Hayden y. Hoadley, 111 A 848, 94 
Vt 346, 

Va-—McDaniel v. Daves, 128 S.E. 668 
139 Va. 178. 

Wash.—^Foelkner v. Perkins, 85 P.2d 
1096—Bullock V. Parsons, 74 P.2d 
892—Irwin v. Pacific Fruit ft Pro¬ 
duce Co., 63 P.2d 882, 188 Wash. 
672—Robinson v. Davis, 291 P, 711, 
168 Wash. 556—Beckman v. Brick- 
ley. 268 P. 488, 144 Wash. 558— 
Merchants’ Bank of y, 

Sims. 209 P. 1113, 122 Wash. 106. 
W.Va—Humlnsky v. Gary Nat Bank, 
160 S.B. 9, 107 W.Va. 668—Cook 
Pottery Co. v. J. H. Parker ft Son, 
109 S.B. 744, 89 W.Va. 7. 

13 CJ. p 688 note 1. 

Optional oontraots 
■Where optional contract states no 
time for performance, reasonable 
time will be aHowed. 

Okl.—Crutchfield v. Griffin, 280 P. 
1076, 189 OkL 36. 

Tex—West Texas Utilities Co. v. 
Ellia Clv.App., 102 S.W.2d 284, er¬ 
ror granted. 

After demsad 

Defendants who agreed to fhmlsh 
water to driller of oil well must fur¬ 
nish It within reasonable time after 
demand.—^Miller v. Bradley, 290 S. 
W. 319, 217 Ky. 658. 

Agxeement to postpone marriage 

without fixing date changed agree¬ 
ment for Immediate marriage to ob¬ 
ligation to marry within reasonable 
tima—Hillmer v. Asher, Tex.Com. 
App., 29 S.W.2d 1011, reversing, Civ. 
App., 19 S.W.2d 89. 

Dellvexy of lease 

Where time when balance of pur¬ 
chase price for lease was to be paid 
by buyer and time for seller’s deliv¬ 
ery of a lease were not specified in 
contract for sale of lease, a reason¬ 
able time, not extending l^yond date 
set for beginning of lease, would be 
allowed for performance.—Jones v. 
Fuller, 102 S.E. 660, 26 GaApp. 89. 

"As soon as praotlcabls" 

Where no time of performance is 
specified, law Implies performance 
must be within reasonable time, not- 
■withstandJng use of language “as 
soon as practicable,” or similar lan- 
guage^Black ft Yates v. Negros- 
Phllippine Lumber Co., 231 F. 398, 
82 Wyo. 248, 87 AL.R. 1487. 

Btstntoxy mis 

(1) The rule stalled In the text is 
affirmed by statute in some statea— 
Nelson v. Hamra* 269 P. 888, 127 OkL 
141—Quincy Showcase Works y. 
Briscoe, 269 P. 128, 126 Okl. 144— 
Gkurland v. Hunter, 187 P. 466, 77 Okl. 
201^13 aj. p 684 note 4, 

(2) Under the Louisiana Civil 
Code, .until a party Is put In default 
he may perform, a condition for 
which the' contract fixes no time.— 
HaU V. Lo^6nte^ 8 La.ATm 27A 
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reason of the peculiarity of the transaction, the 
parties from necessity must be held to have so con¬ 
tracted,^* the law usually implies that the perform¬ 
ance is to take place within a reasonable time, where 
the contract- is not terminable at will*^ or void for 
uncertainty;*^ but the time for performance will 
never be so implied contrary to the intention of the 
parties.** Where one party agrees to do a cer¬ 
tain thing on a certain date, which can be done 
only where the other party has completed perform¬ 
ance on his part, the necessary implication is that 
such other party must perform before the date fixed, 
although no time for performance pn his part is 
specified;** and the same rule applies where the 
party agrees to do two things, one of which must 
precede the other, and a date is fixed for the sec- 
ond,*7 or where there is an indefinite extension 
of time for performance.** 

Conditions precedent. Where no time is fixed for 
the performance of a condition precedent, it will be 
presumed that it is to be performed within a rea¬ 
sonable time.** An exception to this rule exists 
where the performance is not within the power of 
the party.*® Where performance on one part is 
conditional and no time is stipulated, it will be pre¬ 
sumed to have been intended to be within a reason¬ 
able time after the fulfillment of the condition.*^ 
The time for payment of money where payment is 
made dependent upon the happening of an event is 
discussed infra subdivision d (2) of this section. 

Condition dependent on wiU of party. Where a. 
party to a contract undertakes to do some particular 
act, the performance of which depends entirely on 


himself, and the contract is silent as to the time of 
performance, the law implies an engagement that 
it shall be executed within a reasonable time, with¬ 
out reference to extraordinary circumstances.** 
The promisor cannot postpone the time for perform¬ 
ance of his obligation by preventing the event from 
occurring.** So, where Ae agreement is to pay a 
certain sum over a fixed price received from the 
sale of certain property, there is an implied obliga¬ 
tion to sell within a reasonable time after which the 
agreement to pay becomes absolute.** 

Building and construction contracts. The rule that 
a reasonable time for performance will be implied 
where no time therefor is fixed by the contract ap¬ 
plies to building and construction contracts.** So, 
where the time for performance as fixed by the con¬ 
tract has been waived or extended, without any pro- 
•vision being made for the duration of the exten¬ 
sion, the law implies that it shall be for a reasonable 
time.** 

h. Effect of Specific Provision 

The rule of reasonable time does not apply to a con¬ 
tract definitely fixing the time. 

Where the time for performance is stipulated ifi 
the agreement, it should not in opposition to ther 
terms thereof be restricted to a reasonable time.*^ 

c. Local and Transitory Acts 

Where the act to be performed Is local, the cove* 
nantor may perform at any time during his life unless 
hastened by request, although where the concurrence 
of the covenantee Is not necessary the covenantor must 
perform Immediately. Where the act Is transitory It 
must be performed within a reasonable time. 


8S. N.J.—Weinstein v. Sheer, 120 A. 

679, 98 N.J.Law 811. 
aa AU,—-Lavretta v. First Nat 
Bank, 178 So. 3. 285 Ala. 104. 

M. N.T.—City of Ne-w York v. New 
York Cent R. Co., S N.E.3d 931. 276 
■ N.Y. 287, reversing 295 N.Y.S. 127, 
250 App.Dlv. 743. 

Wash.—Poelkner v, Perkins, 86 P.2d 
1096. 

88, U.S.—Florida Power & Light Co. 

V. Atlantic, Gulf & Pacific Co., C.C. 

- A.Fla.. 38 F.2d 948. 

8«. N.Y.—Yeamans v. Tannehlll, 15 
N.Y.S. 958. 

87. Ind.—Basler v. Nichols, 8 Ind.^ 
260. 

8a Ga.—Yaryan Rosin & Turpentine 
i Co. V. Haskins, 116 S.EI. 918, 29 Ga. 
.App. 763. 

■aa. Ky.—Kaelln'v. Kaelln, 272 S.W. 
728, 209 Ky. 250. 

Pa.—Frechle v. Boyd, 100 Pa.Super. 

X Ct 568. 

'18 ax'p 684 note C. . . ! 


sa Mias.—Tarpley v. Wilson, 83 
Idiss. 467. 

91. Ark.—Merrill V. Sypert 44 S.W. 
462, 66 Ark. 51. 

99. Ala.—Dally v. Quinn, 94 So. 628, 
524, 208 ^ 398, quoting Ooziraa 
JvoAb. 

N.J.—Glaser v. Klughanpt, 186 A. 8, 
116 N.J.Law 507. 

Tex.—FInberg Co. v. Jamison, Civ. 
App., 260 S.W. 884, 887, citing Oo*. 
pus Juris. 

18 C.J. p 685 note 10. 

9a Ala.—Dally v. Quinn, 94 So. 62'8, 
624, 208 Ala. 898, quoting Oorpns 
Jnxis. 

N.J.—Glazer v. Klughanpt 186 A 8, 
116 N.J.Law 607. 

Tex.—FInberg Co. v. Jamison, Civ. 
App.. 260 S.W. 884, 887, citing Ooiu 
pns Juris. 

18 aj. p 686 note It 
94 l N.Y.—Simon v. Etgen, 107 N.B. 
1066, 218 N.Y. 689, afllnning 187 N. 
Y.S. 869. 162 AppJWv. 899. 1 

9a U.S,—American Shipbuilding & 
Dock ^Corporation v. John Rourke 
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& Sons, aaAGa., 4 F.2d 845, cer¬ 
tiorari denied 45 S.Ct 638, 268 XJ. 
S. 702, 69 L.Ed. 1166—RosweU 
Drainage Dlst v. Dickey, C.aA.N. 
M., 292 F. 29—American Concrete 
Steel Co. V. Hart aC.AN.Y., 286 
F. 822, afflrmlng, D.C., Hart v. 
American Concrete Steel Co., 278 F. 
641—The Richland Queen, N.Y., 264 
F. 668, 166 C.C.A 166, certiorari 
denied Richland Steamship Co. v. 
Buffalo Dry Dock Co., 39 S.Ct I'si, 
248 U.S. 582, 63 L.Dd. 482. 

Ky.—United Equipment Co. v. D. T. 
Bohon Co.. 263 S.W. 27, 208 Ky. 
627. . 

Mo.—Stiel V. Turner Real Estate Co., 
App., 249 S.W. 107. 

Pa.—Halgh v. Blaul, 89 Pa.Super. 
117. 

9 C.J. p 780 notes 4, 6. 

9a U.S.—Van Stone v. Stillwell A 
Bierce Mfg. Co., Me., 12 S.Ct 18t 
142 n.S. 128, 86 Lm 961. 

9 aJ. P 780 notes 7, 8. 

97. N.X—Welpisteln v. Sheer, 120 A. 

679, 98 N.J.Law 51L 
18 aJ. P 685 note 13. ^ v 
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A distinction is made by some of the cases be¬ 
tween local and transitory acts, holding that where 
the thing to be done is local the covenantor will 
have during his lifetime to perform it unless hasten¬ 
ed by request,®® while if the act is transitory it must 
be performed within a reasonable time,®® although 
in cases recognizing this distinction it is said that 
in the case of local acts where the concurrence of 
the covenantee is not necessary performance must 
be entered on immediately.^ 

d. Payment of Money or Property 

(1) In general 

(2) Payment on contingency or condi¬ 

tion 

(1) In General 

When lit) time Is epecifled for the payment, payment 
muat be made on demand or Immediately, although ft has 
also been held that it Is payable within a reasonable time. 
An agreement to pay an unmatured debt of another, not 
specifying a time for payment, Is an agreement to pay 
when the debt becomes due; but when the agreement is 
to pay matured debts a reasonable time will be Implied. 

Where no time of payment is specified in a con¬ 
tract for the payment of money it is usually payable 


on demand® or immediately,® and this rule applies 
also where payment is to be made in specific arti¬ 
cles of property.^ On the other hand, it has been 
held that where no definite time is specified in an 
agreement to pay money the implication is that it is 
to be paid within a reasonable time,® or, as has been 
held, that it is payable on demand or within a rea¬ 
sonable time thereafter.®, Where the sum to be 
paid is in the nature of a consideration for the pur¬ 
pose of inducing the accomplishment of a definite 
object, such consideration ordinarily is to be paid 
upon the accomplishment of the object, unless a 
•contrary intention is apparent^ 

Promise io pay debt of another, not fixing any 
time for payment, will be construed as a promise 
to pay the debt when it becomes due,® but where 
the agreement is to pay matured debts, a reasonable 
time will be implied.® 

(2) Payment on Contirigency or Condition 

When the exietence of e debt Is conditional on the 
happening of tome event, payment cannot be enforced 
until the event Happens; but when payment of an exist¬ 
ing liability Is postponed until the happening of an event 
which does not happen, payment must be made within a 
reasonable time. 


aai Ky.—Philips V. Morrison, 8 Bibb 
105. < Am.D. 688. 

Ya.—Bailey v. Clay, 4 Band 846, 86 
Va. 846. . 

88. Ey.—^Breckenrldge v. Lee, 8 
Bibb 829—Philips v. Morrison, 8 
Bibb 106, 6 Am.D. 688. 

1 . Ky.—Breckeiffidge v. Lee, 8 Bibb. 
829. 

a. Mo.—Hess V. Heasel, App., 102 S. 

W.Sd 729—White v. Melderhofli 
, App., 281 S.W. 98. 

Pa.—Eann v. Kann, 100 A. 688, 266 
Pa. 103. 

Tex.—North Texas Loan & Trust Co. 
V. City of Denison, CIv.App., 68 
S.W.2d 868—Campbell Co, v. Wat¬ 
son, CIvApp., 284 S.W. 929. 

Ya.—McDaniel v. Daves, 128 S,E]. .668, 
139 Va 178. 

13 C.J. P 686 note 17. 

a N.T. — Swedish-American Nat 
■ Bank v. MerS, 179 N.Y.S. 600. 
-Wla—Bant v. Sproll, 187 N.W. 228, 
176 WIs. 871. 

18 C.J. P 686 note 18. 

irnder eipresB statutocy pzovl> 
'lUnu in some states, if the act is in 
Its nature capable of being done in¬ 
stantly, as, for example, if it con- 
in the payment of money only, 
^^uuei be performed ‘immediate^ 
09 , t^ -ihlng to be done being exactly 
ainfeiitaiaed. 

V. atven, 82 P. 671, 97 

' ‘ChL> 618. .' ’ 

OkL^ehKtn w .Bamm.. 869 P. 888, 


127 OkL 141—Vanlandlngham v. 
Newberry. 230 P. 726, 104 Okl. 98. 
A Vt—Russell T. Ormsbee, 10 Vt 
274. 

13 aj. p 686 note 19. 
a CaL—Bartholomae Oil Corpora¬ 
tion V. Oregon Oil & Development 
Co., 288 P. 814, 106 CaLApp. 67. 
Ind.—Brown v. Brown, 2 N.H. 288, 
108 Ind. 28. 

Ky.T—Mock v. Trustees of First Bap¬ 
tist Church of Newport 67 S,W.2d 
9, 252 Ey. 243. 94 AL.R: 716. 

La—Fluker v. Turner, 4 Mart,N.S., 
651. 

Mich.—Siegel v. Sbarrard, 268 N.W. 
776, 276 Mich. 668. 

Or.—UrQuhart v. Bellonl. 11 P. 692, 
67 Or. 814. 

Agreement not to sue 

, An agreement by a creditor not’ to 
sue for indefinite time is regarded as 
calling for reasonable period, in ab¬ 
sence of circumstances showing 
agreement to be perpetual—Vansant 
V. Vansant 69 S.W.2d 724, 268 Ey. 
899—^Mock V, Trustees of First Bap¬ 
tist Church of Newport 67 S.W.8d 9, 
252 Ey. 248, 94 A.L.R. 716. 

Optional pi^^ment' 

Under contract giving option to 
owners of realty to pay certain sum 
in settlement pf claim for annuities 
from realty, and providing that un¬ 
less contract should be consununated 
within sixty days, such sum should 
bear interest and that such. sum 
should be borrowed as expeditiously 
an praotloable, option dM not expire 
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in sixty days, but was enforceable 
within a reasonable time after sixt:ir- 
day period, on payment of Interest 
especially where annuitant treated 
option as still eflectiva—Leech v. 
Harman, Va., 197 SJffl. 466. 

Time fixed by court 
Under the Puerto Rico statutes, 
r where an action is brought to recover 
a debt under a contract not fixing the 
time of payment the court may, on 
finding that the parties Intended to 
fix the time. Itself determine what Is 
a reasonable time for payment— 
Nicorelll v. Ernesto Lopes & Co., 26 
Porto Rico 49. 

& U.Sr—Blrdsboro Steel Foundry & 
Machine Co. v. U. S., CtCl., 8 F. 
Supp. 640. 

Colo.—Anglo-American Mill Co. v. 
First Nat Bank, 880 P. 118, 76 
Colo. 67. 

HL—McEinnIe v. Lane, 82 N.E. 878, 
280 m 644, 120 Am.S.R. 838. 
OOntraot payable In. txadA without 
time Or place, is payable on demand, 
or within a reasonable time there¬ 
after, according to the nature of the 
thing demanded, 
ni.— Woods V. Dial, 12 Ul. 72. 
Mo.-Eiaft V. Hurts, 11 Mo. 109. ■ 

7. Mo.—Vrooman v. City of St 
Loula 88 5.W.2d 189, 887 Mo. 988. 

&. Or.-r-Urauhart v. Bellonl, 111 P. 

692, 57 Or. 814. 

18 aJ. p 686 note 22. 

a, Conn.—Hyland v. Crofut 86 A. 
768, 87 Conn, 41. 
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When the existence of a debt is conditional upon 
the happening of a particular event, payment can¬ 
not be enforced until the event happens,^® but when 
a promise constitutes a present liability, and pay¬ 
ment is postponed until the happening of an event 
which does not happen, payment must be made with¬ 
in a reasonable time.^^ So, where a contract for 
the payment of money provides that, on the happen¬ 
ing of a contingency, the time for payment shall be 
extended, but does not specify the time of exten¬ 
sion, the presumption is that it is to be performed 
within a reasonable time.^^ An agreement to pay 
an obligation when the promisor is financially 
able,^® or when convenient,is an agreement to 
pay within a reasonable time, although on the other 
hand an agreement to pay when the debtor feels 
ihat he is able and willing to do so has been held un¬ 
enforceable until such time arrives.^^ 

e. Perfonnance after demand 

An agreement to do aomethlng on demand Impilea an 
agreement to do it within a reasonable time after de¬ 
mand, unlets a party has put It out of hla power to per¬ 
form. Ordinarily the demand ahould be made within a 
reasonable time after the execution of the contract. 

Where payment or other act is to be made or per¬ 


formed on demand, an agreenlent to pay within a 
reasonable time after demand ordinarily is im¬ 
plied but, where a party has by his own act 
placed it out of his power to perform, he is not 
entitled to insist on a reasonable time after demand 
for performance.^'^ The demand should be made 
within a reasonable time after execution of the con-. 
tract,or, in some circumstances, at any time with¬ 
in the period prescribed by applicable statutes of 
limitations.i8 A contract whereby defendant agreed 
to purchase stock offered by plaintiff “after two 
years from date on three months’ notice,” was held 
not to require demand on defendant within two 
years from date, but could be made within a rea¬ 
sonable time after the expiration of two years.^O 

f. What OoDBtitntes Beasonahle Time 

What Is a reasonable time for performance of a con¬ 
tract which fixes no time depends upon the nature of the 
contract and the particular circumstances, taking Inta 
consideration the difficulties attending It and the dili¬ 
gence used. 

The question as to what is a reasonable time for 
the performance of a contract fixing no time for 
performance depends on the nature of the contract 
and the particular circumstances.^! In deciding 


IQi Arl*.—Garrick v. Sturtevaat, 284 
P. 1080, 28 Ariz. 6. 

Okl.—Nations v. Stone, 217 P. 1031, 
92 Okl. 18. 

Wyo.—^Pegg V. Oleon, 228 P. 223, 81 
Wyo. 96. , 

11. U.S.—Banque Russo-Asiatique v. 
Dolch, aC.ACal., 8 F.3d 266, 267. 
dtlng Corpus Xiuds. 

Ala.—^Daily v. Quinn, 94 So. 628, 624, 
208 Ala. 898, quoting Coxpos JUxls. 
Cal.—Rosenheim v. Howse, 176 P. 
466, 179 Cal. 309—Bartholomae Oil 
Corporation v. Oregon Oil & De¬ 
velopment Co., 288 P. 814, 196 Csl 
App. 67. 

ina.—Balias v. Lake Weir Light ft 
Water Co., ISO So. 421. 427, 100 Fla. 
918, quoting Ooxpns loxla. 

Ind.—Stolkln v. Abrams, App., 12 N. 
E.2d 877. 

MIbs.— Plagglo V. Somerville, 80 So. 
842, 345, 119 Miss. 6, citing Ooxpwi 
Fiuda. 

N.J.—Glaser v. Klughaupt, 18f A. 

8, 116 N.J.Law 607. 

Okh—Nations v. Stone, 217 P. 1031, 
92 OkL 18. 

Pa.—WUker v, Jenkins 88 Pa.Super. 
177. 

Tex.—C. C. Slaughter Co. v. Dller, 
Clr.App., 198 S.W. 704, error re¬ 
fused. 

Waeh.—Valley Fruit Co. v. Swash, 
286 P. 878, 184 Wash. 697. 

Wyo.—Pegg V. Olson, 228 P. 228, 225, 
81 Wyo. 96, citing Coxpu JUzIb. 

18 aj. p 884 note 9. 


Xatemtloii of parUee 
Whether contract creates uncondi¬ 
tional debt with payment deferred 
until happening of contingency, or 
whether existence of debt is depend¬ 
ent on that contingency, must be de¬ 
termined from parties’ intention as 
evidenced by their agreement in light 
of surrounding circumstancea—Car- 
rlck V. Sturtevant, 284 P. 1080, 28 
Ariz. 6. 

Particmlar coadltloiui or coatingea^ 
des 

(1) Contract postponing payment 
of retained portion of weekly wages 
of attomesr's secretary until perform¬ 
ance of marriage contract between 
secretary and atterney would be pre¬ 
sumed to have been intended by par¬ 
ties to be performed within a reason¬ 
able tima—Glazer v. Klughaupt, 186 
A 8, lie N.J.Law 607. 

(2) An obligation which is payable 
when certain land is sold Is payable 
at the expiration of a reasonable time 
for effecting the sala—Branch v. 
Lambert, 206 P. 996, 108 Or. 428. 

(8) Under written agreement for 
payment of balance of purchase price 
of goods, redting that sum was due 
When third party “has made four full 
payments approximately on tlmej’ 
pasmaent was postponed .only for 
period that would elapse if third 
party's payments were made month¬ 
ly, as contemplated, and was due 
after lapse of year without necessity 
of stowing that payments referred 
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to were actually made.—Stolkln ▼. 
Abrams, Ind.App., 12 N.B.2d 877. 

1ft Ark.—^Merrill v. Sypert, 44 S.W. 
462, 66 Ark. 61. 

13. Ely.—Mock V. Trustees of First 
Baptist Church of Newport, 67 S. 
W.2d 9. 252 Ky. 248, 94 AL.R 716. 
“As fast as I can” 

Promise to pay certain sum "some 
time after,” with notation, "Due to 
pay as fast as I can," Is definite ob¬ 
ligation to pay In reasonable time.— 
WUker V. Jenkins, 88 Pa.Super. 177. 
14k Del.—^McKinney v. Primrose, 162 
A 47, 18 Del.Ch. 417. 

Mont—^Bvankovlch v. Howard Fierce* 
Inc., 8 P.2d €63, 91 Mont 844. 

18. Mich.—Carlson v. Johnson, 265 
N.W. 617, 276 Mich. 85. 

16. IlL—^Illinois Land ft Loan Ooi v. 
Beem, 2 IlLApp. 390. 

Ky.—^BlackweU v. Posters, 1 Mete. 

88 . 

17. Or.—Colgan v. Farmers’, etc.. 
Bank, 106 P. 1184, 114 P. 460, 117 
P. 807, 69 Or. 469. 

la lowa^R. P. Andreas ft Son v, 
Hempy, 276 N.W. 791. 

Mass.—Campbell v. Whoriskey, 48 N. 

El lOVO, 170 Mass. 88. 
la N.V.—Hand v. Brooks. 47 N.Y. 

S. 688, 21 App.Dlv. 489. 
aft TT.S.—Ohmer v. Allen, C.CA 
Ohio, 79 F.2d 942, 

ai. U.S.—In re Sternberg, D.C.ConzL, 
800 F. 881—RosweU Drainage Dlst 
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whether an undertakiiig has been performed within 
reasonable time, the material difficulties and haz¬ 
ards attending it, the amount of diligence used, and 
frustrated attempts at performance should be con- 
sidered.23 Perhaps as accurate a definition of rea¬ 
sonable time as may be given is that it is such time 
as is necessary conveniently to do what the con¬ 
tract requires should be done.^^ As otherwise de¬ 
fined, it is such time as may be necessary in the cir¬ 
cumstances for a reasonably prudent and diligent 
, person to do what the contract requires him to do. 


having due regard for the rights of, and the possi¬ 
bility of loss to, the other party.^^ It has been held 
that a reasonable time cannot eztdnd beyond the 
life of the covenantor.26 

Building and construction contracts. The rule 
that the reasonableness of the time of performance 
depends upon the particular circumstances, talcing 
into consideration the difficulties attending it, the 
amount of diligence used, etc., applies to building 
and construction contracts.26 


V. Dickey, C.C.A.N.M.. 292 F, 29, 
S2, citing Oorpu Jtixla. 

Ala.—McKee v. Club-View Heights, 
162 So. 671, 280 Ala. 662—Springer 
V. Sullivan, 119 So. 851, 218 Ala. 
646. 

CaL—Grotefend v. May. 166 P. 27, 33 
CaJ.App. 821. 

Colo.—McWiUlama v. Garatln, 197 P. 
246. 70 Colo. 69. 

HI.—Adams v. Pendarvls, 217 HI. 
App. 536. 

Ky.—Carhartt Holding Co. v. Mitch¬ 
ell, 87 S.W.2d 360. 261 Ky. 297— 
Mock V. Trustees of First Baptist 
Church of Newport, 67 S.W.2d 9. 
262 Ky. 243, 94 A.L.a 716—Kaelln 

V. Kaelln, 272 S.W. 728, 209 Ky. 
260—Kirkpatrick v. Lebus. 211 S. 

W. 672, 184 Ky. 189. 
lA—Wolfe V. Sample, App., 141 So. 
*■ 812. 

Mich.—Pierson v. Davidson, ‘ 233 N. 

W. 829, 262 Mich. 819. 

Miss.—^Hastings-Stout Co. v. X L. 
Walker & Co., 139 So. 622, 624, 162 
Mlsa 276, dtlng Ck>zims Juxls; 

Mo.—Union Wholesale Lumber Co. v. 
Milne Lumber Co., 261 S.W. 464, 
466, citing Corpus Jails. 

Nev.—Denison v. Ladd. 10 P.2d 637, 
639, 64 Nev. 186, citing Ooxpus Ja¬ 
ils. 

N.C.—Mason v. Town of Andrews, 
138 S.S. 402. 403, 192 N.C: 126, 
quoting Coipas Jhxls. 

OkL—Wentz v. Ingenthron, 294 P. 
164, 169, 146 OkL 166, quoting Gox-] 
pns Jnzls. 

Or.—Branch v. Lambert, 206 P. 996, i 
103 Or. 428. 

S.D.—First Nat Bank v. Wagner, 218 
N.W. 8, 61 S.D. 226. 

Tenn.—Thompson v. Menefee et aL, 
6 TennApp. 118. 

Tex.—Cheek v. Metzer, 291 S.W. 860, 
116 Tex. 856—Beckner v. Barrett 
Clv.App., 81 S.W.2d 719. error dis¬ 
missed—English V. Underwood, 
CivApp., 6 S.W.3d 1083, error dls-, 
'missed—Langben r. Crespl & Co.i,' 
ClvApp, 218 S.W. 144. ' ; 

.Vt^^PiuTnars’ Feed & Gfrain Co. v.‘ 
Longway, 164 ,A. 674, 108 Vt 827. , 
Was^L—Bullock ^v. Parsons, 74 P.. 
',622, 198 Wast 79. , < 

W.Va.—Hnmlnsky v. OaryNat Bank,. 
' 160 SjI 9, 107 W:Va. 668. 
•■WyA-Biaak it Tates v# ' Neglos-! 


Philippine Lumber Co., 231 P. 898, 

82 Wyo. 248, 87 A.L.R. 1487. 

13 C.J. p 685 note 26. 

Vims held rsasonaUs 

(1) Filing of mortgage foreclosure 
suit nearly two years after mortga¬ 
gee agreed, for indefinite period, to 
allow mortgagor to sell property and 
apply money on mortgage debt al¬ 
lowed lapse of reasonable time of 
forbearance and was not breach of 
agreement—^Vanaant v. Vansant 69 
S.W.2d 724, 268 Ky. 899. 

(2) Where a chattel mortgagee, 
after obtaining Judgment In his suit 
to enforce hla mortgage lien, agreed, 
in consideration of a part payment 
to wait some time longer before en¬ 
forcing the order of sale to give the 
mortgagor an opportunity to pay the 
balance of the debt by operating a 
sawmill, but the mortgagor for seven 
months made no effort to begin op¬ 
erations. and the indebtedness waa 
increasing, and the security depre¬ 
ciating in value, a finding was war¬ 
ranted that the mortgagee had wait¬ 
ed a reasonable length of time.—Har¬ 
ris v. Harvey, 286 S.W. 14, 198 Ky. 
16L 

(3) Where contract established ob-^ 
ligation of defendant to pay within 
reasonable time, period of six years 
was held reasonable.—Wllker v. Jen¬ 
kins, 88 Pa.,Super. 177. 

(4) Where plaintiff agreed to ad¬ 
vance money for purchase of trucks 
to be resold and commission paid 
him, repayment of advance for one 
truck was due where five years had 
elapsed after purchase, and three 
years after giving of note for price, 
notwithstanding trucks may not have 
been resold.—Kaelln v. Kaelln, 272 S. 
W. 728, 209 Ky. 260. 

Time held usueasoBabls 

(1) Delay by contractor for patnt- 
tag signboards to advertise defend^ 
ant’s products of more tTuLp two' 
years before completion was hejld uu- 
iwsonable.—Morton v. Roanoke City 
MUls, C.aA.Ya., 16 F.2d 546. 

(2) Publisher, requli^d to publish 
and advertise book within reasonable 
time, took unreasonable time as mat-, 
ter of law, where work Fas Ihcom- 
|plete after ten monthsi—Drebaujh^' 
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V. Badger, 180 N.E. 529, 279 
64. 

PlndJags of auditor 
Where auditor found that, while 
defendant did not proceed with work 
as expeditiously as he might have 
done, there was no intentional delay, 
and that length of time was not so 
unreasonable as to Justify assess- 
m,ent of damages, and there were no 
subsidiary findings controlling this 
general finding damages for delay 
were not recoverable.—Gale v. Dwy¬ 
er. 131 N.B. 165, 288 Mass. 509. 

SB. U.S.—City of East Liverpool, 
Ohio v. Pitt Const Co., C.C.A.OhIo. 
286 F. 286, 289, quoting Oozpns 
Juris. 

Nev.—Denison v. Ladd, 10 P.2d 687, 
54 Nev. 186. 

N.C.—^Mason v. Town of Andrews, 
188 S.E. 402. 408, 192 N.C. 186, 
quoting Oozinu Juris. 

Tex.—Beckner v. Barrett Clv.App., 
81 S.W.2d 719, error dismissed. 

18 C.J. p 686 note 27. 
aSi Colo.—^McWilliams v. Garstln, 
197 P. 246, 70 Colo. 69, quoting 
Cozpus Juris. 

N.C.—Mason v. Town of Andrews, 
138 S.E. 402, 408, 192 N.Q 135, 
quoting Oozpus Juris. 

Tex.—English v. Underwood, Civ. 
App., 6 S.W.2d 1033, 1036, dtlng 
Oozpus Jails. 

18 GJ. p 686 note 28. 

BA Ky.—Carhartt Holding Ca v. 
Mitchell, 87 S.W.2d 360, 261 Ky. 
297. 

Minn.—Davis v. Godart 180 N.W. 

289. 147 Minn. 862. 

Another definition 
"Reasonable time" is such time as 
would suffice for performance. If the 
one whose duty It is to perform used 
diligence and prudence of an ordi¬ 
nary person under like drcumstances. 
—Dietrich v, TJ. S. Shipping Bowd 
Emergency Fleet Corporation, C.C.A. 
N.T., 9 F.2d 788, ceitlorarl denied 
Dietrich v. U. S. Shipping Board 
Merchant Fleet- Corporation, 49 S.Ct 
82, 278 U.S. 647,. 73 L.Ed. 660. 

aa. N.J.—Moore v. Moore, 1 N.J. 
■ Law 416. 

Pa.—McDaniel’s App., 12 A, 164. 

Ml U.S.^RoBwell Drainage-Diet v. 
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Where a huUding contractor abandons the work, 
claiming that it was complete, he cannot afterward 
claim that a reasonable time in which to perform 

has not elapsed.^? 

Divisibility of performance. Where a contract is 
to be construed as requiring performance within a 
reasonable time, the requirement is of performance 
as a whole; for example, where* payment is to be 
made within a reasonable time, it must be made as 
a whole in such time, and the party pa)ring has no 
election to make it payable at different times and in 
different years.^* 

§ 504. -Time as of Essence of .Contract 

a. In general 

b. Building and construction contracts 

a. In General 

(1) General rules 

(2) Nature of contract or subject matter 

in general 

(3) Payment of money 

(4) ' Effect of notice or demand 

(5) Express stipulations 

(6) Notice of intention to insist on con¬ 

tract 


(1) General Rules 

At common law time Ic generally regarded ae of the 
essence of the contract. In equity time Is not regarded 
as of the essence unless the contract so states or the 
Intent that It shall be clearly appears from the terms of 
the contract or Is necessarily implied, and this Is gen* 
orally the modem rule, both at law and In equity. 

As hereinbefore shown, supra § 502 a (1), the 
fact that time was or was not of the essence of the 
contract is important in determining the question of 
timely performance, including the matter of reason¬ 
able time, as discussed supra § 503. The rules for 
determining whether time is of the essence of the 
contract are stated in this section. Time as of the 
essence of contracts for the sale of land is treated 
in the C.J.S. title Vendor & Purchaser § 104, also 
66 C.J. p 689 note 5-p 700 note 16. 

At common law, the general rule laid down by 
many, particularly early, authorities is to the effect 
that a time stipulated in a contract for its perform¬ 
ance is of its essence,29 unless a contrary intent ap¬ 
pears from the face of the contract,^® that is to say, 
if a person promises another to do a certain thing 
by a certain day in consideration that the latter will 
do something for him, the thing must be done by the 
date named or the latter is discharged from his 
promise.*! 

Equity rule. In equity as a general rule time is 
not regarded as of the essence of the contract** 


Dickey, C.C.A.N.M., 292 P. 29— 
City of East Llyerpool, Ohio, v. 
Pitt Const Co., C,C.A.Ohio, 285 P. 
296—The Richland Queen, C.C.A.N. 
T., 264 P. 668, 166 CC.A. 166, cer¬ 
tiorari denied Richland Steamship 
Co. V. Buffalo Dry Dock Co., 89 S. 
Ct 138, 248 tr,S. 682, 68 L.Ed. 482. 
9 C.J. p 781 note 10. 

Effect of war oonditioas causing 
difficulty in securing labor and de¬ 
lay in obtaining materials may be 
considered.—Roswell Drainage Dlst 
T. Dickey. ,aC.A.N.M., 292 P. 29. 

Test of leasonableness 

The time contemplated by the par¬ 
ties to a contract for the super¬ 
structure of a building as the time 
within which the foundations would 
be completed is, in the normal case, 
one test of a reasonable time, but is 
not necessarily the sole and final test 
—City of East Liverpool, Ohio, v. 
Pitt Const. Co., C,C.A.Ohlo. 286 P. 
236. 

Oonditioiis to be anticipated 
The fact that the conditions which 
delayed the completion of the foundar 
tlons for the building which plain¬ 
tiff was to erect thereon beyond the 
time fixed by the foundation contract 
were reasonably to be anticipated by 
the parties to the contract for toe 
supOTStruoture when the mme .wwa 


made does not prevent the considera¬ 
tion of those conditions In determin¬ 
ing a reasonable time for the comple¬ 
tion of the foundations, unless the 
foundation contractor failed to exer¬ 
cise reasonable care and diligence In 
preparing to meet those conditions. 
—City of Bast Liverpool, Ohio, v. 
Pitt Const Co., supra. 

27. Vt.—Clifford V. Richardson, 18 
Vt 620. 

Mi l£e.—O'Donnell v. Leeman, 48 
He. 168, 69 Am.D. 64. 

2$. U.S.—Columbia Bank v. Eagner, 
D.C., 1 Pet 466, 7 L.Bd. 219—Con¬ 
way V. White, a(XA.Conn., 9 P.2d 
868, reversing, D.C, 8Q0 F. 866. 
G«l—H ughes V. Holliday, 99 S.E. 301, 
149 Go. 147—Henry Cotton Mills v. 
Shoenig & Co., 127 aE. 288, 83 Ga. 
App. 467. 

Ky.—Rogers Bros. Coal Co. v. Day, 
1 aW.2d 540, 222 Ey. 448. 

Me.—Colbath v. H. B. Stebbins Lum¬ 
ber Co., 144 A. 1, 8, 127 Me. 406, 
citing Corpus 31itia. 

Maas.—Preferred Underwriters v. 
New York, N. H. & H. R. Co., 137 
N.E. 6.90, 243 Mass. 467. 

N.J.—Pletsch v. Stirling Home Build¬ 
ers, 117 A. 476, 476, 97 N.J.Law 
461, affirmed 119 A. 928, 98 N.J.Law 
669, citing Corpus Jijizls. 

Ohio.—Doinigan v. Doplgap, . 18? ,N^ 
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E. 860, 46 Ohio App. 542, error dis¬ 
missed 190 N.E. 894, 127 Ohio St 
696—^Helmes v. E. & M. Realty Co., 
180 NH. 210, 41 Ohio App. 822— 
Zeldman v. Davis, 174 N.B. 790, 
87 Ohio App. 118—Schaengold v. 
Dick, 172 N.E. 889, 36 Ohio App. 78. 

S.C.—Hutto V. Wiggins, 178 S.E. 889, 
871, 176 S.C. 202, quoting Corpus 
JUrla—Jennings v. Bowman, 91 S. 
E. 731, 106 S.G. 466. 

18 C.J. p 686 note 88. 

30, Idaho.—^Buster v. Fletcher, 125 
-P. 226, 22 Idaho 172. 

N.J.—^Pletsch V. Stirling Home Build¬ 
ers, 117 A. 476, 476, 97 N.J.Law 461, 
affirmed 119 A. 926, 98 N.J.Law 669, 
citing Corpus Juris. 

S.C.—Hutto V. Wiggins, 178 S.B. 869, 
871, 176 S.C. 202, quoting Corpus 
Jiuda. 

3L S.a—Hutto V. Wiggins, supra, 
quoting Corpus Juris. 

18 C.J. p 686 note 35. 

30. U.S.—Conway t. White, C.CJL 
Conn., 9 F.2d 868, reversing, D.C., 
800 F. 866. 

Ala.—Emond v. Robison, 104 So. 828, 
218 Ala. 150—^Isom v. Johnson, 87 
So. 648, 205 Ala. 167. 

Ey.—J^wnlng v. Huff 268 S.W, 661, 
204 Ry. 13. 

ajjiaqs,—Proferyed ^ Underwriters 
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unless the contract so states or it affirmatively ap¬ 
pears that the parties regarded time as an essential 
element of their bargain,** or unless such intent 
must necessarily be implied*^ from the nature of 
the contractus and the surrounding circumstances.*® 
A new agreement extending the time of perform¬ 
ance of a contract is evidence that the parties con¬ 
sidered time material.®^ 

Modem nde. The tendency of the later authori¬ 


ties at law as well as in equity is to regard the 
question as one of construction,*® to be determined 
by the intent of the parties,®® and to hold .that time 
is not ordinarily of the essence of the contract un¬ 
less made so by express stipulation, or unless there 
is something in the nature, or connected with the 
purpose, of the contract and the circumstances sur¬ 
rounding it which makes it apparent that the par¬ 
ties intended that the contract must be performed at 
or within the time named.*® An express provision 


New York. N. R & H. R. Co.. 187 
N.E. E90. 243 Mass. 457. 

Ohio;—Schaengrold v. Dick, 172 N.EL 
839, 86 Ohio App. 78. 
sa 111.—^S'anuln v. Devine, 128 NJL 
746, 294 HI. 697. 

Ini—Burnett Coal Mining Co. v. 
Schrepferman, 188 N.D. 84, 38. 77 
IniApp. 46, citing Ooipus Joxls. 
N.M.—Owen v. Thompson. 8'24 P. 406, 
29 N.M. 617. 

S.C.—Hutto V. Wiggins. 178 S.B. 869. 
872, ’ 176 S.C. 202, auotlng Oozpns 
Jnxls. 

Ya.—Boston v. Shackelford, 176 S.B. 
626, 638. 162 Ya. 783, citing Oezpns 
Jnxla—^Morris v. Harrop. 152 S.SL 
348. 846, 164 Ya. 127, Quoting .Ooz^ 
pus Jnzis. 

WIs.—^Haumersen v. Sladkv, 264 N, 
W. 663, 220 WIs. 91—^Hermanson v. 
Blatter, 187 N.W. 177, 178, 176 Wla 
426, citing Cbzpns Jozla. 

13 CJ. p 686 note 86. 

"Time In eQulty Is held to be of 
the essence or not, according to the 
circumstances of the casa"—Colbath 
V. H. B. Stebblns Lximber Co., 144 
A. 1, 3, 127 Ma 406. 

The Intentloii of the parttes, as 
gathered from the terms of the con¬ 
tract, determines In equity whether 
time Is of essence ef contract—^Rog¬ 
ers Bros. Coal Co. y. Day. 1 S.W.2d 
540, 222 Ky. 448. 

Definite time fixed 

(1) That time for performance Is 
fixed does not necessarily make time 
of the essenca 

Ill.—Fannin v. Devine, 128 NJL 746, 
294 IlL 697. 

Ohio.—Condorodls v. B^lng, 169 N,E, 
836, 33 Ohio App. 462. 

(2) But the specification of time is 
miaterlal as measure of permissible 
delay, especially while contract re¬ 
mains wholly executory.—Condorodls 
v. Ellng, supra. 

aL Ala.—^Isom v. Johnson, 87 Sa 
643. 206 Ala 157. 

Qa.—Hughes v. Holliday, 99 6.B. 801, 

' .149, Ga 147. 

kass.~Hazen v. Warwick, 162 NJE. 

; y|42,-866 Mass. 302—Preferred Un- 
i^tof^ters V. New TorI< N. H. & 
:.^,R:.Co., 187 N.EI 590, 243 Masa 

■'' ■ 

^Voaft be stat ed ia exact laagnage 
Whstili||n.'tt^ the essence o£ 


a contract need not be stated lo exact 
language, but may be Inferred ftom 
the language of the contract and con¬ 
duct of the parties.—Hutto v. Wig¬ 
gins. 178 S.S]. 869, 176 S.C. 202. 

35. Ark.—Medllng v. Ste;;7art & 
Oliver, 18 S.W.2d 1026, 179 Ark. 
1001 . 

Cal—Henck v. Lake Hemet Water 
Co.. 69 P.2d 849, 9 Cal2d 136. 
Iowa—First Trust Joint Stock Land 
Bank of Chicago v. Hanlon, 273 N. 
W. 114. 

N.M.—Owen v. Thompson, 224 P. 406, 
408, 29 N.M. 617, Citing Oozpns In- 
zia. 

S.a—Hutto V. Wiggins, 178 S.H. 869, 
872, 175 S.a 202. Quoting Oozpns 
Jnzis. 

Ya—^Morris y. Harrop, 162 S.E. 843, 
346, 164 Ya 127, Quoting Oozpns 
Jbzia 

18 QJ. p 687 note 87. 
as. Cal.—Henok y. Lake Hemet Wa¬ 
ter Co., 69 P.2d 849. 

Iowa—First Trust Joint Stock Land 
Bank of Chicago y. Hanlon, 278 N. 
W. 114. 

Mass.—Preferred ITnderv^ters y. 
New York, N. H. & HL R. Co., 187 
N.E. 690, 248 Maes. 467. 

N.M.—OWen y. Thompson, 224 P. 406, 
29 N.M. 517. { 

S.C.—Jennings y. Bowman, 91 S-H. 
781. 106 S.C. 455. 

WIs.—Hermanson y. Blatter, 187 N. 
W. 177, 176 Wla 426. 

"We look first to the language 
usei and wheh that la not conclusive 
we look to the drcumstances which 
led to their execution"—^Morris v. 
Harrop, 162 S.IL 848, 846, 164 Ya 127. 

37. S.C.—^Hutto y. Wlggina 178 S.E). 
869, 872, 175 S.C. 202, Quoting Cor¬ 
pus Jnzis. 

18 O.J. p 687 note 88. 

38. U.S.—Central Contracting Co. y. 
Grl^on. MUm., 256 F. 962, 964, 167 
C.C.A. 244, Quoting Oozpns Jnzis. 

Iowa.—Finst Trust Joint Stock Land 
Bank of Chicago y. Hanlon, 278 N. 
W. 114, 117. Quoting Oozpns Jutak 
18 Cij. p 687 note 40. 

38i U.fiL—Central Contracting Co. y. 

Giignon, Minn., 265 F. 962, 964, 167 
' C.C.A. 244, Quoting Oozpns Juds. 
Fla—Realty Securities Corporation 
y. Johnson, 111 So, 682, 98 Fla 46. 
lowa-^FIrst TTnst Joint Stock T^ nfl | 

1070 


Bank- of Chicago v. Hanlon, 273 N. 
W. 114, 117, Quoting Oezpns Jnzla 
Mo.—Bennett Brown Sales Service v. 
Elepper, 266 S.W. 993, 218 Mo.App. 
697—Sabin Robbins Paper Co. y. 
Cal Hlrsch & Sons Mercantile Co., 
App., 263 S.W. 479. 

Tenn.—Fanis v- Ferguson, 242 S.W. 
873, 874, 146 Tena 498, Quoting 
Oozpns Jnzla 
IS C.J. p 687 note 41. 

40l U.S.—The U. S., 219, D.CPa, 21 
F.Supp. 466—Central Contracting 
Co. y. Giignon, Minn., 255 F. 952, 
964, 167 C.C.A. 244, Quoting Oozpns 
Jbzla 

Ala—Alcazar Amusement Co. y. 
MuU & Volley Amusement Ca. 86 
So. 209, 204 Ala 609. 

Aria—rPrice & Price Inv. Co. v. Mc¬ 
Grath, 222 P. 714, 716, 26 Ariz. 110, 
citing Oozpns Jnxla 
Colo.—Poster y. Coffey, 204 P. 900, 
71 Colo. 171. 

Ill.—Northern Illinois Coal Corpora¬ 
tion v. Cryder, 197 N.BJ. 766, 861 
Ill 274, 101 A.L.R. 1420—National 
Importing & Trading Co. v. FL A. 
Bear & Co., 165 N.E!. 848, 824 IlL 
846, reversing 236 ULApp. 426. 
Iowa—First Trust Joint Stock Land 
Bank of Chlcaigo v. Hanlon, 278 N. 
W. 114, 117, quoting Oozpns Jkda 
Ky^Rounds v. Owensboro Ferry Co., 

69 S.W.2d 850, 263 ZCy. 801—Brown¬ 
ing y. Huff, 268 S.W. 661, 668, 204 
Ky. 18, citing Oozpns Jnids. 

Masa—Duchemln v. Kendall. 21 N.H. 

242, 149 Mass. 171, 8 L.R.A. 784.. 
Mo.—Metropolitan Paving Co. v.: 
Brown-Crummer Inv. Co., 274 S.W. 
816, 821, 809 Mo. 638, citing Oozpns 
Jnzis—Richards v. Johnson, 261 S. 
W, 58— 7 Walker, to Dse of Foiistel^ 
y. American Automobile Ina Co., 

70 S.W.2d 82, 229 Mojipp. 1202— 
Harris v. Cappa 9'S.W.2d 87, 89, 
citing Oozpns Jnzis—Howe Scale 
Co. of Illinois v. Geller, 'Vy'ard & 
Hasner Hardware Co., App., 286 S. 
“W. 141—Brie City Iron Works y. 
Ferer, App., 282 S,W. 470—Sabin 
Robbins Paper Co. v. Cal Hlrsch ft 
Sons Mercantile Co., App., 268 Aw. 
439—Lane v. Nunn, 248 S.W. 427, 
480, 211 Mo.App. 280, citing Oozpns 
Jnzis—HszTls v. United States Fi¬ 
delity ft Guaranty Co., App., 213 S, 
W. 16L 

Neb.—Morison y. Fremont Joint 
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is not necessary in order to make time of the es¬ 
sence of the contract*! Where a party relies on a 
time provision as being of the essence of the con¬ 
tract, he should show that he has been as definite 
and certain in his stipulations as to the time relied 
on as he is in the strictness to which he seeks to 
hold the other party with relation thereto.*^ 

Statutory provisions. In several jurisdictions it 
is provided by statute that time shall not be regard¬ 
ed as of the essence of contracts, unless expressly 
so provided.** Under such statutes, as construed by 
the courts, the contract need not declare in so many 
words that time is of the essence thereof,** and no 
particular form of expression is required,** it be¬ 
ing sufiScient to show that the parties so intended;*® 
but such intention must be clearly, unequivocally, 
and unmistakably shown,*’ and must appear from 
plainly expressed provisions of the contract, inde-, 
pendent of all extraneous matter or circumstances.** 
If the contract is in parol the question whether 


time is of the essence will be determined under rules 
applicable to the construction of parol contracts.** 

(2) Nature of Contract or Subject Matter in 
General 

Time le usually of the essence of mercantile and op¬ 
tion contracts, and of contracts relating to property of a 
fluctuating value. Where several contracts relate to suc¬ 
cessive parts of the same undertaking, the performance 
of those later In time being dependent on those prior, 
time Is of the essence. 

Although the question whether time is of the es¬ 
sence of a contract is ordinarily determined from its 
terms, some consideration may be given to the na¬ 
ture of the property or subject matter involved 
when the contract is silent.*® 

Fluctuating value. Where the subject matter of 
the contract is of speculative or fluctuating value, 
as in contracts involving oil, gas, or mining rights, 
it is generally held that the parties have intended 
that time shall be of the essence.*! 


StocS Land Bank, 264 N.W. 163, 
ISO Neb. 104—J. H. Melville Lum¬ 
ber Co. V. Welpton Lumber Co., 236 
N.W. 438. 121 Neb. 870. 

N.T.— -Shear v. Healy, 208 N.Y.S. 387, 
208 App.Dlv, 269, reversing on an¬ 
other ground 200 N.Y.S. 770, 121 
Mlsc. 218. 

Ohio.—Condorodis v. Bllng, 169 NJL 
836, 38 Ohio App. 462. 

Xex.—Holt v, Wilson, Civ.App., 66 S. 
W.2d 680—Investors’ Utility Corpo¬ 
ration V. Challacombe, ClvApp., 39 
S.W.2d 176—English v. Underwood, 
Civ.App., 5 S.W.2d 1083, error dis- 
ml8S6d--Taylor Milling Co. v. 
American Bag Co., Clv.App., 280 S. 
W. 782, 784, citing Ooxpos Juris— 
Chandler v, Riley, Civ.App,, 210 S. 
W. 716, 721, quoting Corpus Juris 
—Nations v. Williams, Civ.App., 
208 S.W. 1176. 

Wis.—Hermansen v. Slatter, 187 N. 
W. 177, 178, 176 Wis. 426, citing 
Corpus Juris. 

18 C.J. p 687 note 48. 

aCMely deslgiurtlBg parttonlat date 
for performance does not noake that 
date of the essence of the contract 
N.Y.—Ballen v. Potter, 167 N.E. 434, 
251 N.Y. 224, modifying 228 N.Y.S. 
874, 223 App.Div. 842. 

Wis.—Buntrook v. Hoffman, 189 N. 

W. 672, 178 Wis. 5. 

Contmot consisting of two lastro- 

Whether time Is of the essence of 
a contract made up of two written 
Instruments is determined from the 
two Instruments when ooxisidered as 
qT i ft , having In view ths clrcilm- 
Btanees of the parUes, the object 
each had In view, and the sahject 
dealt with.—Montgomery Enterprises 


V. Empire Theater Co., 86 So. 880. 
204 Ala. 566, 19 A.L.R. 987. 

Fartlonlar eontraot construed 
In a contract to release to an ex¬ 
hibitor during the year, beginning on 
a certain date, a stated number of 
moving picture Aims by named 
actresses for flrst-run exhibition, the 
time set for the release was not of 
the essence of a contract—Alcazar 
Amusement Co. v. Mudd ft Colley 
Amusement Co., ,8* So. 209, 204 Ala. 
509. 

41. U.S.—Meier Dental Mfg. Co. v. 
Smith, Mo., 237 F. 563, 160 aOA. 
446. 

48. Miss.—Sovereign Camp, W. O. 
W,, V. Rhyne, 158 So. 472, 171 Miss. 
687—Love Petroleum Co. v. Atlan¬ 
tic Oil Producing Co., 168 So. 889, 
169 Mlsa 269, overruling 162 So. 
829, 169 Mlsa 269. 

4ft Okl.—Muir V. McCuUalji, 297 P, 
267, 148 OkL 62—Willett v. Kessel- 
ring, 189 P. 762, 78 OkL 199. 

18 CJ. P 687 note 89. 

Xu Oeoxgla the statute provides 
that time is not of the essence, un¬ 
less It is expressly or by clear im¬ 
plication made so.—Hughes v. Holli¬ 
day, 99 S.B. 801, 149 Ga. 147—Augus¬ 
ta Factory v. Mente, 64 S.B. 663, 182 
Qa. 608 —Henry Cotton Mills v. Shoe- 
nlg ft Co„ 127 S.B. 288, S3 Ga-App. 
467. 

M. CaL—Flagler v. Kroonen, 214 P. 
1006, 81 CaLApp. 869—Cushing v. 
Levi, 8 P.2d 958, 117 CaLApp. 94. I 

Mont^ohnsoa v. MetropoUtan Life 
Ins. Co., 88 P;2d 922. 

N. D.—Asi^und V. Dsmielson, 217 N. 
W. 848, 66 N4>. 486. 

45, OkL—Harrell v. Claik^ 81 P.2d 
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720, 174 OU. 022—OSdalwma Im- 
proved Seed Co. v. Smith, 51 P.2d 
663, 174 OkL 64—Muir v. McCuUah, 
297 P. 267, 148 Okl. 62-JacksoQ v. 
Twin State Oil Co,. 218 P. 824, 95 
OkL 96—Drumrlght v. Brown, 184 
P. 110, 76 OkL 162. 

S.D.—^Binder v. General American 
Life Ins. Co., 282 N.W. 621. 

4ft NJD.—Asplund v. Danielson, 217 
N.W. 848, 56 N-D- 486. 

S.D.—^Binder v. General American 
Life Ina Ca, 282 N.W. 621. 

47. CaL—Miller v. Cox, 81 P. 161, 96 
CaL 839—Cushing v. Levi, 8 P.2d 
968, 117 Cal.App. 94—Flagler v. 
Kroonen, 214 P, 1006, 81 CaLApp. 
859. 

Merely prescribing day for pay. 
msnt does not render time essentiaL 
—Cushing V. Levi, S P.2d 968, 117 
CalJkpp. 94. 

48. Okl.—Harrell v. Clarke, 61 P.2d 
720, 174 OkL 628—Muir v. McCul- 
lah. 297 P. 257, 148 Okl. 62—R. T. 
Stuart ft Co. v. Graham, 245 P. 608. 
117 OkL 117—Marshall v. Miller, 
280 P. 494, 104 Okl. 144-Jack8on 
V. Twin State OU Co., 218 P. 824, 
95 OkL 96—Drumrlght v. Brown, 
184 P. 110, 76 OkL 162. 

49. OkL—Muir v. MeCuUah. 297 P. 
257, 148 Okl. 62. 

6ft CaL—Grotefend v. May, 166 P. 

27, 83 CaLApp. 821. 

Ky.—^Browning v. Huff, 268 S.W. 661, 
204 Ey. 13. 

T^—Upham v. Gamble, Clv.App., 44 
S.W.2d lOlL 

BL Ga.—Henry Cotton MUls v. 
Shoenlg ft Co., 127 ftE. 288, 88 GkL 
App. 467. 
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MereantUi contracts. In mercantile contracts, 
such as contracts for the manufacture and sale of 
goods and the like, it is generally held that the par¬ 
ties have intended time to be of the essence of the 
contract.®* 

Option contracts^. As a general rule a time fixed 
by a contract within which an option may be exer¬ 
cised is to be regarded as of the essence,®* in equity 
as well as at law,®^ unless the contract expressly 
provides that it shall not be.®® 

Related contracts. Where several contracts re¬ 
late to successive parts of the same undertaking, the 
performance of those later in time being necessarily 
dependent on those prior, time is of the essence, 
although not so specifically stated.®* 

(3) Payment of Money 

Aa a general rule, aubject to some exceptions, time 
Is not of the essence of a contract for the payment of 
money at a particular time. 

As a general rule, a stipulation for the paj/pient 
of money at a particular time will not be regarded 
as an essential part of the agreement, in the sense 
that a breach thereof wholly dekroys the contract,®^ 


where the default admits of compensation;®* but 
the rule is otherwise where the obvious intention of 
the parties is to require strict' performance,®* as 
where it is stipulated that on failure to pay an in¬ 
stallment an entire sum shall become due,*® or 
where the duties of a trustee depend on whether Or 
not payment is made at a date fixed,*i or where a 
provision is made for entry of judgment in case 
payment is not made on a date fixed.** ' 

(4) EflFect of Notice or Demand 
Time may be made of the essence of a contract by an 
unconditional notice to perform, allowing a reasonable 
time for performance, but such notice can only be given 
where the party notified has been guilty of unreasonable 
or unnecessary delay. 

Although time is not made of the essence of a 
contract by express stipulation, the party to whom 
performance is due may make it essential by giv¬ 
ing notice to perform, together with performance 
or a tender of performance on his part ;** but such 
notice must allow a reasonable time to the other 
party to perform.*^ A notice to perform does not 
make time of the essence unless the notice is un¬ 
conditional, without the addition of new terms 
varying from the original contract.*® 


OkI/~Nelson v. Eamra, 269 P. 888, 
127 OkL 141. 

Tex—Upham v. Gamble, Clv.App., 44 
S.W.2d 1011, 1016, citing CoEpoi 
loxla —^Bouldln v. Gulf Production 
Co.; ClV.App., 6 8.WM 1019. 

18 C.J. p 688 note 62. . 

62. IT. S.—New York & Cuba Mail S. 
S. Co. V. GuayaQuil & Q, R. Co.. C. 
C.A.N.Y., 270 F. 200, petition for 
certiorari dismissed Guayaauil & 
Quito R Co. V. New York & Culwi 
Mail S. S. Co., 42 S.Ct, 61, 267 U. 
S. 642, 66 L.Ed. 412. 

Cal.—C. 0. Bashaw Co. v. A. U. 
Plnkham Co., 246 P. 1064,■ 77 Cal 

■ App. 691—Coats & Williamson v. 
Moran & Co., 227 P. 218, 214, 67, 
CalApp. 46, quoting Corpus oiuls 
—Condley v. Consolidated Lumber 
Co.. 200 P. 69. 71, 53 Cal.App. 8, 
quoting OoxpTU JWdi— Jensen v. 
Goss, 179 P. 225, 226,' 39 CalApp. 
427, quoting Corpus Jiixls. 

Md.—^Penn Oil Co. v. Triangle Petro¬ 
leum & Gasoline Co., Ill A. 482, 
136 Md. 669. 

18 C.J. p 688 note 64. 

,53. U.S.—<3ampbell v. Petty, C.G.A, 
Go., 271 P. 671. . 

.^—Murphy v. Schuster Springs 
’ Lumber Co.; Ill So. 427, 216 Ala. 
412. 

Bty.-^Kounds v. Owensboro Perry Cq., 
^69 aW,2d 850, 866, 2B3-Ky. 301, 

" tPiotlng Corpus JuAs—Rogers Bros. 

■ Coal Co. v. Day, 1 S.W.2d 640, 222 
.v?y>.443. 

.Mq-ttiUne 7. Ifunn. 8.W. 427, 211 
MeApp. 280. 


N.Y.—Kotcher v. Bdelblute, 228 N.Y. 
S. 466, 223 App.Div. 461, reversed 
on other grounds 164 N.E. 897, 260 
N.Y. 178. 

OkL—Gterfleld Oil Co. y. Champlln. 
189 P. 614, 621, 78 Okl 91, quoting 

Corpus Juris. 

Tex---Texas Pjw. Coal & Oil Co. v. 
Patton, Com.App., 288 S.W. 202, 
208, citing Corpus Juris—West 
Texas Utilities Co. v. Hills, av. 
App.,' 102 S.W.2d 284, error grant¬ 
ed—Mercantile Nat Bank at Dal¬ 
las V. Chanowsky, Clv.App., 89 S. 
W.2d 1068—^Duff V. Davis, Civ. 
App., 70 S.W.2d 886, 888, citing 
Corpus JUils—Investors’ Utility 
Corporation v. Challacombe, Civ. 
App., 89 S.W.2d 176. 

Wash.—Andersen v. Brennen, 48 P. 

2d 19, 181 Wash. 278.' 

13 C.J. p 688 note 5L 

B4. U.S.—G- S. Johnson Co. v. Neva¬ 
da Packard Mlnei Co., D.aNev., 
272 P. 291. 

5&i Okl.—^Washoma Petroleum Co. v. 
Eason Oil Co., 49 P,2d 709, 178 Okl. 
430—Crutchfield v. Griffin- 280 P 
1076, 189 Okl. 86. 

66. U.S.—Owen v. Gilea, B.D., 167 P. 
826. 85 aC.A. 189.. 

67. Pa.—Meehan* V. Connell Anthra¬ 
cite Mining Co., 178 A. 888, 818 Pa. 

68. Pa.—Reilly v. City Deposit Bank 
& Trust Co.,. 186 A. 620, '822 Pa. 
677, reversing 179 A. 886,, 118 Pa. 

.1072 


Super. 222—Morrell v. Broadbent 
140 A. 600, 291 Pa 508. 

18 C.J. p 689 note 56. 

Where Interest on default will not 
oompensate, time is of the essence.— 
Morrell v. Broadbent, supra 
56. Mass.-Ames v. Brooks, 9 N.B. 

787, 148 Masa 844. 

Mortgage delrt 

Where defendant had obtained a 
mortgage loan on property of plain¬ 
tiff for a year, his failure to pay the 
note and release qie mortgage at the 
expiration of the yqar was held to be 
a Jjreach of his contract, although 
as between defendant and the mort¬ 
gagee the mortgage was not due.— 
Turner v. Howze, 161 P. 751, 28 CaL 
App. 167. 

ea Ga.—Sneed v. Wiggins, 3 Ga. 94. 
Ky.—Bishop V. Lawrence, 2 S.W. 

499, 85 Ky. 26, 8 Ky.L. 643. 

01. Mass.—Ames v. Brooks, 9 N.B. 

787, 148 Mass. 344. 

AL U.S.—Hollingsworth v. Pry, C.C. 

Pa., 12 P.Cas.No.6.619, 4 Dali. 845. 
01 Ohio.—Condorodis v. Kling, 169 
N.E. 886, 88 Ohio App. 462. 

Tenn.—Thompson v. Menefee, 6 Tenn. 

App. 118, 128, citing Corpus Juris. 
13 CJ. p 688 note 49. 

04, Mass.—Preferred Underwriters 
V. New York, N. H, & H. R Co., 
18^ N.B. 590, 243 Mass. 457. 
Ohio.—Condorodis v. Kling, 169 N.B. 

886, 88 Ohio App. 452. 

Tenn.—Thompson v. Menefee, 6 Tenn. 

App. 118, 128, citing Corpus Juris. 
06. Tenn.—Petway v. Lo'ew’s Nash- 
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(5) Express Stipulations 

Express stipulations making time of the essence of • 
contract will be enforced at law, and generally In equity, 
unless to do sp would be unconscionable. Such a stipu¬ 
lation is not for the benefit of a party in default unless 
the terms of the contract show that It was Intended to 
be for the benefit of both parties. 

Where the parties to a contract by express stip¬ 
ulation make time of its essence such provision will 
be enforced®® at law,®? and generally even in eq¬ 
uity.®® Equity, however, will refuse to enforce an 
express provision making time of the essence of the 
contract, when to do so would be unconscionable;®® 
so under some circumstances it will refuse to en¬ 
force a forfeiture.?® Whether a stipulation in an 
executory contract that time shall be of the essence 
is for the benefit of both parties depends on the in¬ 
tention of the parties as, gathered from a -consider¬ 
ation of the contract as a whole.?i It has been 
held, however, that such a stipulation is not for the 
benefit of a party failing to perform.?® 

(6) Notice of Intention to Insist on Contract 

Notice by ona party that ha will treat the contract 
as breached If not performed at the specified time Is not 
necessary In order to avail himself of the time stipulation 
where time Is of the essence. 


§ 50^ 

Where time is of the essence of a dontract, it is 
not necessary for one party to notify the other that 
he will treat the contract as breached if not com¬ 
plied with on the date specified in order to avail 
himself of the time stipulation.?* ’ 

b. Bnilding and Oonstraction Contracts 

The rules relating to time as of the essence of • 
contract apply to building and construction contracts. 

The rules above stated in this section, in so far as 
applicable, govern time as of the essence of build¬ 
ing and construction contracts. While there are 
some authorities which hold that at law, when the 
parties to a building or construction contract have 
stipulated that performance is to be completed at a 
certain time, time is to be taken as of tite essence 
of the contract in the strict sense, and that the own¬ 
er may regard the contract as at an end in case the 
contractor has failed to perform at the time speci¬ 
fied,?® the more equitable rule is that the question 
as to whether time is of the essence of the contract 
must be determined from the intention of the, par¬ 
ties,?® and that time is not of the essence unless 
expressly' so stipulated or necessarily implied from 
the language used,?® or from the nature of the con- 


vUle & Knoxville Corporation, App.,' 
117 S.W.2d 975. 

M. Mont.—Hufflne v. Lincoln, 287 
P. 629, 87 Mont. 267. 

Neb.—Shonsey v. Clayton, 187 N.W. 
118, 107 Neb. 696. 

Ohio.—Condorodis v. KUng, 169 N.E. 

836, 33 Ohio App. 462. 

Okl.—Hamra v. Mitchell, 271 P. 1042, 
183 Okl. 2G4. 

Wash.—Wakefield v. Qfreenway, 261 
P. 112, 141 Wash. 204, affirmed 266 
P. 608, 141 Wash. 204. 

®7. Pla.—Realty Seouritles Corpora¬ 
tion V. Johnson, 111 Bo. 682, 98 Fla. 
46. 

Ill.—Witherstlne v. Snyder, 226 Ill. 

App. 189, 194, olt'lner Ooxpns Jtuls. 
Maas.—Porter v. Harrington, 169 N. ^ 
E. 630, 262 Mass. 208. 

18 C.J. p 688 note 45. 

sa Fla.—Realty Securities Cori^ra- 
tlon V. Johnson, 111 So. 682, 98'Fla. 
46. 

HL—Witherstlne v. Snyder, 226 Ill. 

App. 189, 194, citing Ooipns Jnxis. 
Mass.—Porter v. Harrington, 169 N. 

E. 530, 262 Mass. 203. 

18 C.J. p 688 note 46. 

VxovULva. fox foxfeitoxe 
Where parties stipulate that time 
shall be of essence of contract, and 
that failure to make payments or to 
comply with condlticm shall entitle 
one of parties to declare forfeiture 
and to retain moneys paid, such stip¬ 
ulation, unless .waived, or when 
waived and reasonable notice of its 
reinstatement has been given, is en- 
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forceable, notwithstanding forfei¬ 
tures are not regarded with favor, 
and equity favors compensation 
rather than forfeiture.—^Rynhart v. 
Welch, Or., 66 P.2d 14g0. 

99. U.S.—Central Contracting Co. v. 
Grignon, Minn., 256 F. 952, 964, 167 
C.C.A. 244, quoting Oorpns Jozla 
Cal.—Miller v. Modem Motor Co. of 
Glendale, 290 P. 122, 107 CaLApp. 
88 . 

Ill.—Witherstlne v. Snyder, 226 HL 
, App. 189, 194, citing Coxpus Jnxis. 
13 C.J. p 688 note 47. 

70i Ark.—^Butler v. Colson, 188 S.W> 
467, 99 Ark. 340. 

HI.—Zempel v. Hughes, 86 N.E. 641, 
286 111. 424. 

71. Tex.—Williams v. Shamrock Oil 
& Gas Co., Com.App.; 95 S.W’.2d 
1292, 107 A.L.R. 269, reversing, Civ. 
App., Shamrock Oil & Gas Co. v. 
Williams, 63 S.W.2d 670. 

7B. OkL—Hamra v. Mitchell, 271 P. 
1042, 133 OU. 264. 

73L Term.—Wildberg Box Co. v. Dar¬ 
by, 228 S,W. 866, ‘867, 148 Tenn. 78, 
quoting Corpni Joris. 

Tex.—Weatherford Mach., etc., Co. v. 
Tate, 109 S.W. 406, 49 Tex.Clv.App. 
392. 

74. DeL—Worth Steel Co. v. Lewis, 
122 A. 446, 2 W.W.Harr. 286. 
Idaho,—Buster v. Fletcher, 126 P. 

226, 22 Idaho 172. 

9 C.J. p 779 note 93. 

Buis not spplioaUs if no- definite 
t . iyifl is. fixed for completion of the 
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work.—Worth Steel Co. v. Lewis, 
Del., 122 A. 446, 2 W.W.Harr. 286. 

7R U.S.—Central Contracting Co. v. 

. Grignon, Minn., 255 F. 952, 167 C.C. 
A. 244.* 

Mo.—Harris v. United States Fidel¬ 
ity & Guaranty Co., App., 218 S.W. 
161. 

Tex.—Chapman v. Levy & Levy, Civ. 

App., 193 S.W. 1101. 

9 C.J. p 779 note 94. 

79. U.S.—Central Contracting Co. v. 
Grignon, Minn., 256 F. 952. 167 C 
CJL 244. 

Ky.—Napier v. Trace Fork Mining 
Co., 285 S.W. 766, 198 Ky. 291. 
Mo.—Harris v. United States Fidelity 
& Guaranty Co.. App., 218 S.W. 161. 
N.T.—^Wrlght-Rosa Engineering Co. 
V. L M. Ludlngton Sons, 174 N.T.S. 
273. 

Pa,—Carroll Electric Co. v. Irwin & 
Leighton, 80 Pa.Super. 488—^Hazle¬ 
ton Mercantile Co. v.. Union Im¬ 
provement Co., 10 Pa.Co. 161, af¬ 
firmed 22 A. 90S, 148 Pa. 678. 

Tex.—Palo Pinto County v. Beene, 
Civ.App., 199 S.W. 866. 

Time is of essence 

(1) Where plaintiff agreed to begin 
work at once and complete repair of 
bridge within one hundred daya— 
Palo Pinto County v. Beene, supra. 

(2) The same Is true where con¬ 
tract provided that contractor should 
receive a specific amount on comple¬ 
tion of work on or before specified 
date, but should receive merely a 
stipulated lesser amouhit on. failure 
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tract, the character and purpose of the work, and 
other surrounding circumstances^^ Thus, time wiD 
be presumed to be of the essence of the contract 
when it is )mown by both parties at the time it is 
entered into that without a strict performance in 
that respect it will not accomplish its ultimate ob¬ 
ject'^* A provision in the contract for liquidated 
damages in case of noncompletion vrithin the time 
limit may be held to contemplate performance at a 
later date,^® although such a provision has been 
held, with other circumstances, to show that time 
was of the essence of ihe contract.*^* Where the 
contract provides for its completion within a speci¬ 
fied time, and also for extra work to be paid for at 
its reasonable value, time is not of the essence of 
the contract so far as concerns the extra work-^l 

§ 505. -Excuses for Delay 

a. In general 

b. Building and construction contracts 
a. In General 

Delay In performance la excuaed where due to the 
act or default of the party objecting to the delay, or 
to cauaes not within the control of the barty aought to 
be charged. Where grantor of option prevents Ita exer. 
else within atipulated time, he muat give a reasonable 
time for ita exercise after. obatructlon he haa Interposed 
la removed. 

Delay in the performance of a contract is excused 
when caused by the act or default of the party ob¬ 
jecting to such delay or seeking to recover damages 
therefor.82 So, although the time fixed within 
which an option may be exercised is of the essence 
of the contract, as hereinbefore stated, supra § 504 


a (2)', the grantor of an option who prevents its ex¬ 
ercise within the stipulated time cannot take advan¬ 
tage of the delay,** but must give a reasonable time 
for its exercise after any obstruction that he has in¬ 
terposed is removed.** However, where there has 
been a failure to perform, matters which might have 
excused a delay are immaterial.** Slight circum¬ 
stances, it has been held, are sufficient in equity to 
prevent a party from taking the benefit of the time 
stipulation in a contract*® 

Where performance is prevented by an injunc- 
Hon, the time limited in the contract is not extend¬ 
ed under a statute providing that the time of stay by 
injunction is not a part of the time limited for the 
commencement of an action.*^ 

Delay corned by government contracts. Delay in 
performance of a civilian contract was held excused 
when performance was prevented by contracts with 
the government which, under the National Defense 
Act, took precedence over civilian contracts.** 

b. Building and Construction Contracts 

(1) In general 

(2) Acts or default of owner 

(3) Acts of architect or engineer 

(4) Acts of third persons in general 

(5) Acts of independent contractors 

(6) Acts of subcontractors 

(7) Extra work and altexations 

(8) Accidental causes 

(1) In General 

A building contractor It liable fbr failure to com- 


to perform the work on or before TO. N.T.—Schulae v. Farrell, 126 N. 
such date.—-Napier v. Trace Fork y.S. 678, 142 App.Dlv. IS. 

Mining Co.. 285 S.W. 766, 198 Ky. 291. Contra McBntyre v. Tucker, 66 N.T. 


77. U.S,—Central Contracting Co. v. 
Grignon. Mtnn., 256 F. 962, 167 C. 
C.A. 244. 

Mo.—Harris v. United States Fidelity 
& Guaranty Co., App., 218 S.Wi. 161. 
Tex.—Chapman v. Levy & Levy, Civ. 

App., 198 S,W, 1101. 

9 C.J. P 779 note 96. 
mne not of esianoe 
(1) Where contract gave owner 
right to delay completion of work by 
requiring alterations of the work and 
deviation from the contract—Harris 
V. United States Fidelity & Guaranty 
po„ Mo.App., 218 S.W. 161. 

(3) Time is not of the essence of 
a oontract to install pumo;) and engine 
an. soon aa contractor completed an- 
bjt^..pontruct end after delivery of 
part .consideration of which 
yfui mada—Cooley v. Hatch, 
vt 484. , 

nu' .^Moir—Ottumwa Bridge Co. v. 
^ .Cbvhmai. l6g<.S.W. 88, 251 Mo. 667. 


S. 168, 36 App.I>iV. 68. 

8 C.J. p 780 note 1. 

90. Tex.—Kennedy Town & Improve^ 
ment Co. v. Krst Nat Bank, Civ. 
App., 186 &W. 658. • 

81. Md.—Ramsburg v. McCahan, 8 
Gill 841, 

8S. U.S.—New Tork Trust Co. v. 
Farmers' Irr. DIst, CCLA.Neb., 280 
F. 786, 

S.C—Shannon v. Freeman, 109 S.B. 
406, Il7 S.a 480. 

Tex,—S 2 anto v. PageL Clv.App., ,47 
S.W.2d 682, error dismissed. 

18 C.J. p 689 note 66. 
llUleadlng other pax^ 

Where conduct of dhe party to con¬ 
tract leads other party to believa as 
man of average intelligence, that 
performance of certain terms or con¬ 
ditions will not be required uptU It 
becomes too late to perform, other 
party who has so conducted himself 
;l8< barred from asserting right hSi 
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had.—Oklahoma Improved Seed Co. 

V. Smith, 51 F.2d 6«8. 175 OkL 64. 

88. U.S,—Blodgett V. Lanyon Zhio 
Co., Kan., 120 F. 893, 58 CaA. 79. 

Bfc U.Bv—Blodgett v. Lanyon Zinc 
Co., supra. 

OkL—Simons v. McDaniel, 7 P.2d 419, 
420, 164 OkL 168, citing Oorpus 
AixU. 

Tex,—Texag Pao. Coal & Oil Co. v. 
Patton. ComAjpp., 288 S.W. 202, 
203, citing (kHQiu gUxis, and re¬ 
hearing denied 240 S.W. 808. 

85. N.T.—Munson v. James Smith 
Woolen Mach. Co.. 108 N.T.S. 602, 
118 APP.D1V. 898. 

86. Ala.—^Hunter-Benh ft Co. Com¬ 
pany V. Bassett Lumber Co., 189 
So. 848, 224 Ala. 216. 

87. N.a—Gatewood v. Fry, 111 S.a 
718. 188 N.a 415. 

8a N.T.-dlfawhlnney v. Mlllbrook 
Woolen Mills, 194 N.T.S. 780, 201 
App.Dly. 689, reversed on other 
grounds 187 NJL 318, 284 N.T. 244. 
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plete the work within the time agreed on unless prevented 
by the act of God, the law, or the owner. A subcontractor 
Is liable to the contractor for delay not caused by the 
contractor. 

If a building contractor has expressly agreed to 
complete the work by a certain time, he must make 
good his agreement and cannot be excused unless 
performance is prevented by an act of God, the‘law, 
or the owner.®8 xhe right of the contractor to ad¬ 
ditional time lost by excusable delay is discussed 
supra § 502 b (3) (e)'. 

LiabUity of subcontractor to contractor. A con-' 
tractor cannot claim a penalty for the delay of sub¬ 
contractors in completing a contract where the delay 
was due to the fault of the contractor.*® However, 
where the delay of a subcontractor was not the fault 
of the contractor or his engineers, the subcontrac¬ 
tor is liable to the contractor.*^ 

(2) Acts or Default of Owner 

Delay by the contractor Is excused when caused by 
the wrongful acts or default of the owner or of persons 
for whose conduct he Is responsible. Where the owner* 
has removed the cause of delay the contractor must use 
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diligence in completing the work If he proceeds under 
the contract. 

The failure of the contractor to perform the con¬ 
tract in the time stipulated therefor will be excused, 
and the owner cannot take advantage thereof, where 
such failure is caused by the wrongful acts of the 
owner or by his failure to perform his part of the 
contract,** or by the fault of persons for whose 
conduct the owner is responsible;®* and the fact 
that the contract contains express provisions excus¬ 
ing delay from certain causes does not deprive the 
contractor of the right to excuse delay caused by 
the wrongful acts or omissions of the owner.*^ 

Thus, there is a valid excuse for nonperformance 
within the stipulated time, where the delay is caused 
by the owneris refusal to permit the contractor to 
complete the work or by his direction of a suspen¬ 
sion of the work;** or by the owner’s failure to 
deliver to the contractor at the proper time the pos¬ 
session of the premises on which the work is to be 
done,** or to secure a building permit for the erec¬ 
tion of the building or to comply with the city 
I building regulations,*'^ unless it was the contrac- 
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89. TT.S.—J. B. Hathaway & Co. v. 

U. S., 62 CtCl. 267, afllrmed 89 S. 
Ct 346, 249 U.S. 460, 68 L.Ed. 707. 

Ky.—Pittsburgh Filter Mfg.. Co. v. 

Smith. 196 S.W. 150, 176 Ey. 664. 

9 C.J. p 912 note 81. 

90. Wash.—Barbo v. Norris, 246 P. 
414, 188 Wash. 627. 

91> La.—Jacob A. Zimmerman & 
Son y. XT. S. Fidelity & Guaranty 
Co., 90 So. 647, 160 La. 277. 
Defenses heU unavaUlngr 

(1) Where a subcontractor had 
agreed to drive piles for a wharf- 
house, the accumulation of rubbish 
by the dock board, which the subcon¬ 
tractor had contracted to remove, 
was no defense for delay In perform¬ 
ance in a suit by the contractor.— 
Jacob A. Zimmerman & Son v. XT. 
Fidelity ft Guaranty Co., supra. 

(2) Neither was It a defense that 
the contractor required that the pils 
drivers should be placed on barges In 
order to do the work properly, in an 
action by the contractor for delay 
in performance.-^acob A. Zimmer¬ 
man ft Son V. XT. S. Fidelity ft Guar¬ 
anty Co., supra. 

(8) The fact that the contractor 
charged the subcontractor ten per 
cent to finance his pay rolls and re¬ 
quired him to divide with the con¬ 
tractor a fifteen per cent commission | 
which the dock board paid the sub¬ 
contractor for clearing wharves Is no ^ 
defense In a suit for delay by the 
oontraotor.-^acob A. Zimmerman ft 
Sou V. U. S. Fidelity A Guaranty Co., 
supra. 

(4) Where the subcontractor agreed 


to finish the work on a certain day 
and when more than one half the 
time had passed only one tenth of 
the work was done, In view of the 
fact that the subcontractor had fail¬ 
ed to comply with the contract, delay 
caused by the. announcement of the 
Intention of the contractor's superin¬ 
tendent to take over the work Is no 
defense in a suit by the contractor 
against the subcontractor.—Ja.coh A. 
Zimmerman ft Son v. XJ. S. Fidelity 
& Guaranty Co., supra. 

9ft xi.S.— Griffin Mfg. Co. v. Boom 
Boiler ft Welding Co., C.C.A.Ohlo, 
90 F.2d 209, certiorari denied 68 
act 148. 302 U.S. 741, 82 UM, 
573—Hart v. American Concrete 
Steel Co., D.aN.T., 278 F, 641, af¬ 
firmed, C.CJL, American Concrete 
Steel Co. V. Hart 285 F. 822—Cald¬ 
well ft Drake v. Schmulbach, C.C. 
W.Va., 176 F. 429—Christensen 
Const Go. V. XT. S., 72 Ct.CI. 600— 
J. B. Hathaway ft Qo. v. U. S., 52 
CtCl. 267, affirmed 89 S.Ct. 846, 
249 U.S. 460, 68 L..Ed. 707. 

D.C.—Karrlck v. Roaslyn Steel ft Ce¬ 
ment Co., 26 F.2d 216, 217. 68 App. 
D.C. 89, quoting Corpus Juris. 

111.—Edward Bdinger Co. v. WUlIs, 
260 IlLApp. 108—Stresenreuter 
Bros. V. Bowes, 288 IlLApp. 143— 
F. J. Lewis Mfg. Co. v. Cobe, 180 
Ill-App. 466. See Sundstrom v. 
Welnrlch, 207 IlLApp. Sift 
Kan.—Humphrey v. Flaherty, 168 P. 
1112 , 98 Ean. 684. 

Mlchv^trom-Johnson Const Co. v. 
Biverview Furniture Co., 198 N.W. 
714, 227 Mich. 58. 

Ho.—WentMl v. Lake LoUwana De- 
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velopment Co., 48 S.W.2d 186, 226 
MoAuPp. 960. 

N.T.—Walter D. Watson ft Co. v. 
Graves Elevator Co., 196 N.T.S. 
626, 202 App.Div. 10. 

Tex.—Alexander v. Good Marble ft 
Tile Co., Civ.App., 4 S.W.2d 636, er¬ 
ror refused. 

WlB.—Wright V. Friedman Depart¬ 
ment Store Co., 207 N.W. 417, 189 
Wls. 128. 

9 C.J. p 788 note 27, p 918 note 50. 
Claim for additional tlms 
Where a building contract required 
the contractor to present in writing 
to the architect a claim for addition¬ 
al time by reason of delay due to 
any act of owner, the contractor was 
not entitled to such additional time, 
where he failed to present claim 
therefor In writing.—Commercial Inv. 
Co. V. jBCerman, 181 A. 228, 98 N.J.Bq. 
689. 

93. D.a—Karrlck v. Roaslyn Steel 
ft Cement .Co., 26 r.2d 216, 217, 68 
App-D.C. 89, quoting Corpus Jntls,i 

I Ill.—Edward Edlnger Co. v. WllUs, 
260 IlLApp. 106, 

9 aj. p 783 note 28. 

94 . N.T.—Smith, V. Vail. 66 N.T.S.' 
884, 68 App.Div. 628. affirmed 69 N. 
E. 1125, 166 N.T. 611. 

96 . Idaha—Buster v.' Fletcher, 126 
P. 226, 22 Idaho 172. 

9 C.J. p 784 note 80. 

96 . HL—Strqbel Steel Const Co. v. 
Sanitary Dtot, 160 , IlLApp, 554- 

9 OJ. p 784 note 81. 

97 . N.T.—Perry v. Levenson, 81 N. 
7.S. 586, 82 App.X>lv. 94, affirmed 
70 N.B. 1104, 178 N.T. 659—Deeves 
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tor’s duty under the contract to secure the permit, 
and he done was responsible for the delay.®* So, 
delay by the contractor is excused by the owner’s 
failure to do certain work required on his part and 
necessary to be done before the contractor can do 
his work,®® or to designate, as required in the con¬ 
tract, the time for beginning the work;?- or by the 
failure of the owner or his architect or engineer to 
, furnish the contractor with plans and specifica¬ 
tions,® or failure of the owner to perform his agree¬ 
ment to furnish the materials with which the con¬ 
tractor is to perform the work,® except where the 
contractor neglected, to cdl for the materials in due 
time,* or failed to do work that could have been 
completed without the materials.^ The failure of 
the owner to pay, when due, the installments of the 
compensation, which are payable as the work pro¬ 
gresses, will excuse the contractor’s delay,® al¬ 
though such rule is not applicable where the own¬ 
er’s default in payments did not cause the delay 
in completing the workJ 

Removal of cause of delay. The contractor can 
excuse only such delay on his part as was due to 
the acts of the owner relied on as an excuse, and 
where the owner has removed the cause of delay 
the contractor must, if he proceeds under the con¬ 
tract, use reasonable diligence to complete the 
work.8 ' 

(3) Acts of Architect or Engineer 

A contractor cannot be held liable for delay# cauaed 
‘ by the acts of the architect or engineer. 


The architect or engineer under whose supervi¬ 
sion and direction the work is to be performed is the 
agent of the owner, and the contractor cannot be 
held liable for delays in the completion of the work 
caused by such architect’s or engineer’s acts,® as 
where the delay is caused through mistakes in the 
plans and specifications,or by the failure of the 
architect or engineer to furnish the necessary lines 
and levels,or by a failure to deliver copies of the 
plans and specifications,!® unless it was the custom 
•for contractors to apply therefor, and the architect 
furnished them when applied for.i® Where, howev¬ 
er, the architect or engineer has power under the 
contract to pass on the character of the materials 
or workmanship, a delay caused by his rejection of 
materialsi* or faulty workmanship,!® or even fail¬ 
ure to reject faulty material,!® is not excusable. 

(4) Acts of Third Persons in General 

A delay by the contractor, caused by the acts of 
third persons for which the owner Is not responsible, Is 
generally not excusable unless the contract so provides. 
Subject to certain limitations, delays caused by injunc¬ 
tions or strikes are within this rule. 

Acts of third persons for which the owner is not 
responsible,17 as by the failure of materialmen from 
whom the contractor purchased the material to de¬ 
liver it,!® not excuse a delay by the contractor 
unless the contract exempts him from liability for 


V. New York, 17 N.Y.S. 460, 60 N. 
Y.Super. 389. 

se. N.T.—Mikolajewski v. Puyell, 
114 N.Y.S. 1084, 62 Mlsc. 449. 

Va.—Scott V. Chesteman, 85 S.EL 
502. 117 Va. 684. 

99. Mass.—Suburban Land Co. v. 

Brown. 129 N.B. 291. 237 Maas. 166. 
9 C.J. P 784 note 34. 
railue to have building ready 
Damages cannot be recovered of a 
contractor for not putting In fixtures 
In the time stipulated, where the de¬ 
lay Is caused by failure to have the 
building ready for his work.—Blum- 
er V. Loevenhart, Mo.App., 188 S.W. 
1131. 

1. N.Y.—Dwyer v. New York. 66 N. 

Y.S. 930, 84 App.Div. 460. 

9 O.J. p 785 note 36. 
a. Va.—Welch v. McDonald, 8 S.B. 
Til, 86 Va. 600. 

3. U.S.—Morse Dry Dock & Repair 
Co. V.'Seaboard Transp. Co., N.Y., 
161 F. 99, 88 C.C.A. 263. reversing, 
D.C., 154 P. 90. 

9 C.J. p 784 note 85. 

4. N.Y.-^oldnick v. Toelberg, 66 N. 
Y.S. 964, 26 Mlsc. 805. 


S. Tex.—Mason v. Rempe, Cttv-App.. 
41 S,W. 694. 

a Mass.—Gray v. Currier, 147 N.B. 

667, 262 Mass. 78. 

9 C.J. p 784 note 82. 

7. Ga.—Chamberlin v. Booth, 70 S. 
B. 569, 186 Ga. 719, 86 L.B.A.,N.S., 
1228. 

Mo.—^Weber Chimney Co. v. Itasca 
Paper Co„ 199 S,W. 141. 

8. Pa.—Pittsburgh Iron & Steel En¬ 
gineering Co. y. National Tube 
Works Co., 39 A. 76, 184 Pa 261. 

9 C.J. p 786 note 89. 

9. Mich.—Schkble v. Klenk, 137 N. 
W. 106, 171 Mich, L 

9 C.J. p 786 note 40. 
la Mo.—Beattie Mfg. Co. v. Heins, 
97 S.W. 188, 120 Mo.App. 466. 

9 QJ. p 785 note 41. 

11. Pa—White v. Braddock School 
Dist, 28 A. 136, 169 Pa 201. 

9 C.J. p 786 note 43. 

18. Ill.—Snead Iron Works v. Mer¬ 
chants' L. & T. Co.. 80 N-H. 287, 
226 UL 442, 9 L.RJL,N.S., 1007, re¬ 
versing 124 111A.PP. 568. 

13 C.J. p 786 note 42. 
la N.Y.—Murdock v. Jones, 88 N. 
Y.S. 461, 3 App.Dlv. 221. 
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la Pa—^Whlte V. Braddock School 
Dist, 28 A. 136, 169 Pa 201. 

9 C.J. p 786 note 44. 

la La—^Malioney v. St Paul's 
Church. 17 So. 484, 47 LaAnn. 1064. 

1& Mich.—Germain v. Stanton Un¬ 
ion School Dist, 122 N.W. 624, 123 
N.W. 798, 168 Mich. 214. 

17. N.Y,—Wright-Rosa Engineering 
Co. V. L M. Ludington Sons, 174 N. 
Y.S. 278. 

9 C.J. p 786 note 61. 

DSlay la dellwrlng drawings 
Under a contract by which plain¬ 
tiff was to erect for defendant steel 
for bridges over a state canal, a con¬ 
tract with the state, giving rights to 
It of inspection and of preparing the 
drawings, being made a part of the 
first contract by reference, defendant 
was not liable for delay caused by 
the state’s failure to promptly fur¬ 
nish drawings.—Wrlght-RoSa En¬ 
gineering Co. V. L M. Ludington 
Sons, supra. 

1& U.S.—Simpson Bros. Corp, v. 
John R White & Son, C.aR.1., 187 
F. 418. 

9 aJ. p 786 note 52, 
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the particular delay charged. Where, however, 
a contract for the construction of a memorial pro¬ 
vided that work should be commenced within a 
specified time, an action instituted before the lapse 
of such time by claimants of the construction fund 
to have the contract declared void, excused perform¬ 
ance in accordance with the terms of the contract.^® 

Injunction. An injunction issued in a suit by a 
third person, enjoining a contractor from perform¬ 
ing his contract is not an act of the law, excusing 
failure to perform within the stipulated time .21 On 
the other hand, it has been held that an injunction 
restraining a contractor from performing his con¬ 
tract with a school board for the removal of a 
school building was an excuse for delay caused by 
the mjunction .22 

Strikes. A delay caused by a strike on the part 
of the contractor’s workmen,23 or the workmen of a 
third person,2^ particularly where the strike oc¬ 
curs after -the time limited for completion of the 
work,25 is generally not excusable, unless the con¬ 
tract so provides,*26 and a provision to that effect 
is not to be restricted to strikes arising solely among 
the contractor’s workmen.27 Such a provision, 
however, docs not excuse a delay caused by the con¬ 


tractor’s workmen quitting work for failure of the 
contractor to pay their wages,22 nor does such a 
provision protect him from a voluntary lockout 
against employees on his part29 Even in the ab¬ 
sence of a provision in the contract exempting the 
contractor from the consequences of strikes, where 
the contract specified no time for completion of the 
work, the occurrence of a strike among the con¬ 
tractor’s workmen excused a delay on his part if the 
delay was reasonable under the circumstances.30 
A contractor who is prevented from completing the 
work on time by the owner’s default, and is there¬ 
after delayed by a strike is not liable for breach of 
contract.®! 

(5) Acts of Independent Contractors 

A contractor’s delay, due to the default of an In¬ 
dependent contractor, Is excusable unless the latter's 
default was caused by some act of the contractor, pro¬ 
vided notice of such default is given by the contractor 
When required by the-contract; but the contractor after 
being delayed by Independent contractors must use rea¬ 
sonable diligence In completing the work. 

Failure of a contractor to complete the work 
within the stipulated time is excused where the de¬ 
lay was due to the neglect or default of an independ- 


19. La.—BlaJkesley v. Ransonet, 106 
So. m, 169 La. 310. 

Delay of quarxlea or carriera 
Contract for delivery of materials 
for tomb, to be made on cars before 
January 1, or as soon thereafter as 
possible, subject to delays of quar¬ 
ries or carriers, was not breached by 
delivery of material and commence¬ 
ment of work in February, when de¬ 
lay was not due to fault of plaintiff, 
but to that of either quarries or car¬ 
riers, and such delivery bein^ within 
reasonable time, and '^as soon as pos¬ 
sible" as stipulated In contract— 
Blakeslcy v. Ransonet supra. 

SOL Kan.—Fourth Nat Bank v. First 
Presbyterian Church of Wichita, 
23 P.2d 491, 138 Kan. 103. 

SI. Cal.—-Union Contracting, etc., 
Co. V. Campbell, 84 P. 305, 2 Cal. 
App. 634. 

SS. S.D.—Burkhardt v. Georgia 
School Tp., 80 N.W. 16, 9 S.D. 315. 
S3. III.-Koskl V. Finder. 178 Ill. 
App. 284. 

Strike not ‘’through no default” 

A strike occasioning delay In the 
work of plastering a building is not 
"through no default" of the subcon¬ 
tractor within the contract which 
otherwise allowed the contractor to 
complete the wo):k at the subcon¬ 
tractor’s expense, where it was caus¬ 
ed by his language to the plasterer's 
delegate in consequence of a dispute 
with such delegate because of his 
furnishing plasterers to the contrac¬ 


tor to fill up the cracks in plastering, were unable to seenre skilled labor, 
which had been done, and which the there was a "general strike" within 


subcontractor had refused to fill up 
on the ground that he was not re¬ 
sponsible therefor.—^Miller v. Nor- 
cross, 87 N.T.S. 66, 92 App.Dlv. 362. 
24. Tex,—Neblett v. McGraw, 103 S. 

W. 1113, 47 Tex.CIv.App. 207. 

2& N.T.—Hexter v. Knox, 89 N.T. 

Super. 109, affirmed 63 N.T. 661. 

2& U.S.—Cuyamel Fruit Co. v. 
Johnson Iron Works, C.C.A.La., 262 
F. 387, certiorari denied 40 S.Ct 
481, 263 U.S. 486, 64 L.Ed. 1026. 
N.Y.—Panzlerl-Hogan Co. v. Bender, 
199 N.T.S. 887, 206 App.Dlv. 398, 
affirmed 143 N.E. 739, 237 N.T, 658. 

9 C.J. p 786 note 65. 

Bad faith of eouteaotor 
To preclude a party to a contract 
from availing himself of a strike 
clause in case performance is delay¬ 
ed by a strike of his workmen. It 
must be shown that it was brought 
about through bad faith on his part 
—Cuyamel Fruit Co. v. Johnson Iron 
Works, aC.A.La., 262 F. 887, certio¬ 
rari denied 40 S.Ct 481, 253 U.S. 486, 
64 L.E]d. 1026. 

2!7. N.T.—Milllken v. Keppler, 88 N. 

Y.S. 738, 4 App.Dlv. 42. 

“General strike” 

Where the operatives of the plan¬ 
ing mills In the city of St Louis 
were on a strike from June 16 to 
August 8, and there were twenty- 
eight such mills, and only three of 
them were in operation, and they 
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the meaning of a contract to erect a 
building in such city, excusing delay 
by a general strike.—^Weber v. Col¬ 
lins, 41 S.W. 249, 139 Mo. 601. 

80. Neb.—^McLeod v. Genius, 47 N. 
W. 478, 81 Neb. 1. 

23. N.T.—Mahoney v. Smith, 116 N. 

T.S. 1091, 182 App.Dlv. 291. 
sa U.S.—The Richland Queen, N.T., 
254 F. 668, 166 CCA. 166, certio¬ 
rari denied Richland Steamship Co. 
y. Buffalo Dry Dock Co., 39 S.Ct 
133, 248 U.S. 582, 63 L.Ed. 432. 

N.T.—Happel v. Marasco, 76 N.T.S. 

461, 87 Mlsc. 314. 

Psaoefnl strike 

Where, after a dry dock company 
had contracted to repair a vessel, its 
employees demanded shorter working 
hours, and struck because their de¬ 
mand was refused, it was held that 
although the strike was not accom¬ 
panied by violence, it was an excuse 
for delay In completing the repairs, 
the delay being reasonable in view of 
the strike, and there being no dif¬ 
ference in principle between peace¬ 
able and violent strikes.—The Rich¬ 
land Queen, N.T., 264 F. 668, 166 C.C. 
A. 166, certiorari denied Richland 
Steamship Co. v. Buffalo Dry Dock 
Co,. 39 S.Ct 188, 248 U.S. 582, 63 L. 
Ed. 432. 

31. N.T.—^Bamum v. Williams, 102 
N.T.S. 874, 116 App.Dlv. 694, af¬ 
firmed 88 N.E. 1122, 190 N.T. 639. 
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ent contractor,*® unless sucli neglect or default was 
caused by some act of the contractor.** However, 
the parties may stipulate that the fault or neglect 
of other independent contractors is not to excuse 
ddiays unless notice of such fault or neglect is giv¬ 
en by the contractor*to the owner or his architect, 
and in such case unless the required notice is given 
the contractor cannot excuse his delay for such rea- 
son.*4 If the’ contractor after being delayed by 
other independent contractors proceeds under the 
contract, he must use reasonable diligence in com¬ 
pleting his work and will be held liable for unneces¬ 
sary delays on his part.*^ 

(6) Acts of Subcontractors 

A contractor's delay la not excused by tila subcon¬ 
tractor's failure to perform hla contract; nor Is a sub¬ 
contractor’s delay excused because due to the principal 
contractor's fault. 

The contractor is responsible for the acts of his 
subcontractor, and therefore cannot excuse his delay 
in performing the contract in time on the ground 
that his subcontractor failed to perform his con¬ 
tract;^* nor can a subcontractor urge as an excuse 
for his own delay that the contractor, on taking over 
the work, was also guilty of great delay in complet¬ 
ing it*^ The owner is entitled to the penalty pro¬ 
vided by the contract for the subcontractors’ delay 
in completing the work, notwithstanding such delay 
was caused by the fault of the principal contrac¬ 
tor.** 

(7) Extra Work and Alterations 

A contractor ordinarily Is not liable for delay caused 
by extra work not contemplated by the contract; but he 


may bind himself to perform such work within the time 
limit. 

Where the delay in performance is caused by 
extra work and alterations directed by the owner, 
and not contemplated when the original contract 
was made, the contractor cannot, as a general rule, 
be held liable therefor;** and after such altera¬ 
tions the obligation of the contractor is to finish 
within a reasonable time.** It has been held, how¬ 
ever, that the fact that extra work is performed by 
the contractor at the request of the owner does not 
excuse a delay in the completion of the work in the 
absence of any stipulation that the time for per¬ 
formance of the whole is to be delayed,particu¬ 
larly when the extra work did not delay completion 
of the contract** and the contractor did not apply 
to the architect for any extension of time, as pro¬ 
vided in the contract.** Where the contract ex¬ 
pressly binds the contractor to perform within the 
time limit all extra work and alterations the owner 
may direct, he cannot excuse his delay on the 
ground that he was required to make alterations and 
perform extra work,** unless strict performance 
within such time is waived.** Where the supervis¬ 
ing architect, as authorized by the contract, suspend¬ 
ed the work for one year and made several changes 
in the plans, which resulted in additional delay, the 
delays so aused did not, as a matter of law, relieve 
the surety of the subcontractor from liability.** 

It has nevertheless been held that the mere fact 
that the contractor undertakes to execute any addi¬ 
tional work which may he ordered docs not require 
him to execute such additional work within the orig¬ 
inal time limit, and if he is unnecessarily delayed 


ao. Or.—Vanderhoof v. Shell, 72 P. 
126. 42 Or. 578. 

Pa,—Merritt v. Poll, 84 A- 68$, 236 
Pa. 170. 

9 C.J. p 786 note 47. 

33. U.S.—Churchyard v. U. S., C.a 
N.T., 100 F. 920, 

As r^rsrds fault for delay of steel 
ooiLtrsotor, It laying of steel work 
by steel contractor was impossible, 
because of general contractor’s delay, 
it was Immaterial that there was no 
steel in town.—Kinney v. Massachu¬ 
setts Bonding & Insurance Co., 206 
N.Y.S. 163, 210 App.Dlv. 285, modify¬ 
ing 176 N.T.S. 398. 

34k N.J.—Feeney v. Bardsley, 49 A. 

443, 66 N.J.Law 239. 

K.T.—Shute V. Hamilton, 8 Daly 462. 

36, Ill,—Oraveson v. Tobey, 76 HI. 
640. 

38L WlB.—Fritz V. Woldenberg, 226 
N.W. 700, 199 WlB. 99. 

9 CJ. p 786 note 60. 

87. Pa.—Stewart v. Mark, 79 A. 809, 
230 Fa. 626. 


33. Wash.-Barbo v. Norris, 246 P. 
414, 188 Wash. 627. 

SO. U.S.—Ramsay & Gatlin Const. 
■ Co. v, Vincennes Bridge Co., C.C.A. 
Ky., 60 F.2d 600, 601, citing Cor¬ 
pus iTuzls. 

Cal.—Bavin & Burch Co. v. Bard, 255 
P. 200, 81 Cal.App. 733. 

Ill.—Edward Bdlnger Co. v. Willis, 
260 IllApp. 106. 

N.T.—Klein V. Young, 168 N.Y.S. 626. 
N.D.—Murphy v. Kassia, 228 N.W, 
449, 69 N.D. 85, 40, Qiuoting Corpus 
Furls. 

Pa.—Foye v, LiHey Coal & Coke Co., 
98 A. 987, 261 Pa. 409. 

Tex.—Wright v. King, CIv.App„ IT S. 

W.2d 98, error refused. 

9 aj. p 787 note 72. 

Statutory pzovlsloiis that delay Is 
excused when due to act of oredltor, 
or operation of law, or irresistible 
human cause or public enemy, or 
when debtor is induced to make It by 
act of'creditor naturally intending to 
have that effect do not excuse delay 
in performance of building contract 
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because* of agreement between con¬ 
tractor and owner for extra work.— 
Suhr V, Metcalfe, 164 P. 407, 88 CaL 
App. 69. 

40. N.D.—Murphy v. Kassls, 228 N. 
W. 449, 59 N.D. 36, 40, quoting Oorw 
pus Juris. 

9 O.J, p 788 note 78. 

4tt. U.S.—Dermott v. Jones, D.C., 28 
How. 220, 16 L-Pld. 442. 

40. Conn.—Mazzotta v. Bornstein, 
138 A. 677, 104 Conn. 430. 

9 C.J. p 788 note 76. 

45. Conm—Mazzotta v. Bomateln^, 
Bupra. 

44k Wash.—Williams v. Lewis N,. 
Rosenbaum Co., 106 P. 498, 67 
Wash. 94. 

9 C.J. p 788 note 76. 

46. N.Y.—Weeks v. Little, 47 N.Y.. 
Super. 1, modlAed 89 N.Y. 566. 

40 Or.—Lelter v. Dwyer Plumbing 
A Heating Co., 138 P,. 1180, 66 Or.. 

474. 
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by additional work being ordered the delay is excus¬ 
able;^'^ and this has been held to be true although 
the contract provides that extra work or alterations 
shall be made by the contractor and that such chang¬ 
es shall be made without holding the contract as vio¬ 
lated or void in any other respect.^* 

(8) Accidental Causes 

Unforeseen causes that could have been provided for 
In the contract will not excuse the contractor's delay, 
unless the contract excuses delays from causes beyond 
his control or the parties are presumed to have contem¬ 
plated such contingencies. 

Where a contractor absolutely agrees to perform 
the work within a certain time, the fact that his 
failure to do so is due to accidental and unforeseen 
causes or contingencies against whicfi he could have 
provided in his contract will not excuse such failure 
to perform within the time fixed,^® as where the 
performance is more difl&cult or expensive than was 
expected,®®'where the delay in constructing a build¬ 
ing is due to the settling of the foundation caused by 
a latent defect in the soil,®^ where the contractor is 
unable to procure the kind of material which he has 
contracted to use,®® or where he dies before the ex¬ 
piration of the time for the completion of the work,®® 


where the completion of a bridge is delayed by high 
water,®* where the delay is caused by the sickness 
of the contractor’s employees®® or by weather con¬ 
ditions,®® unless the contract excuses such delays 
from unavoidable accidents or causes beyond the 
contractor’s control,®^ or the parties are to be pre¬ 
sumed to have contracted with reference thereto.®* 

§ 506. -Waiver of Delay 

a. In general 

b. Building and construction contracts 

a. In General 

(1) General rules 

(2) Effect of waiver, 

(1)' General Rules 

Delay In the performance of a contract, even where 
time la of the essence, may be expressly or Impliedly 
wi^ved. The acceptance of a delayed performance Is not 
a waiver of' the right to damages for the delay. 

Where a contract contains no stipulation as to 
the time of performance, failure of the party from 
whom performance is due to perform within a rea¬ 
sonable time may be waived.®® Even where the 


47 , mq.—M oore v. McCutchen, App., 
190 S.W. a6(^Ward v. Haren, 119 
S.W. 446, 189 MO.APP. 8. 

9 C.J. p 788 note 78, 

48, Pa.—Lilly V. Person, 82 A. 23, 
168 Pa. 219. 

Tex.—Mason v. Kempe, Civ.App., 41 
S.W. 694. 

49 , XT.S.—Ramsay & Gatlin Const 
Co. V. Vincennes Bridge Co., GOA, 
Ky., 50 F.2d 600. 

Ky—Napier v. Trace Fork Mining 
Co., 236 S.W. 766. 193 Ky. 291. 

9 C.J. p 786 note 62; p 912 note 82. 

ITsoeMlty of catting oluuuels In 
aids wall because of the overhang 
of adjacent building, was unexpected 
difficulty not excusing delay, as re¬ 
spected penalty.— Ramsay & Gatlin 
Const. Co. V. Vincennes Bridge Co., 
C.C.A.Ky., 50 F.2d 600. 

60. Cal.—Suhr v. Metcaife, 164 P. 

407, 33 Cal.App. 69. 

9 C,J. P 786 note 68. 

51. U.S.—Dermott v. Jones. 2 Walt 
1, 17 L-Bd. 762. 

62. Tex.—Wright V. Meyer, Clv.App., 
26 S.W. 1122. 

Wls.—Modem Steel Structural Co. v. 
English Constr. Co., 108 N.W. 70, 
129 Wls. 81. 

Pa.— McDaniel’s App., 12 A. 164. 

54. U.S. — Texas, etc., R. Co. v. Rust 
C.C.Ark., 19 F. 289 —Phoenix Bridge 
Co. V. U. S., 88 CtCL 492, 509. 

55. U.S.—Texas, etc., R. Co. v. Rust, 
aCArk,, 19 F. 229. 


5& Pa.—Texter v. Wachs, 78 Pa.Su- 
per. 19. 

Tex.—^Alexander v. Good Marble & 
Tile Co., Clv.App., 4 S.W.3d 636, 
error refused. 

9 C.J. P 787 note 69. 

57. IlL—See Gifford Wood Co. v. 
Chicago Coated Board Co., 210 HI. 
App. 269. 

TeniL—Carolina Spruce Co, v. Black 
Mountain R. Co., 201 S.W. 164, 189 
Tenn. 137, error dismissed 39 S.Ct 
184, 248 U.S. 697, 63 L.Ed. 439. 

9 C.J. p 787 note 70, 

"Unavoidable sszions Booldents” 

In a contract barring liability for 
delays caused by "unavoidable seri¬ 
ous accidents,’’ such an accident 
means unusual, unexpected, and un¬ 
intended occurrence, not brought on 
by failure to exercise ordinary care 
and prudence, and of such character 
that the parties could not reasonably 
have contemplated the same at the 
time of the contract to take adeguate 
precautions to prevent It by the ex¬ 
ercise of ordinary dlligenca pru¬ 
dence, and foresight, and which caus¬ 
es such Interference and resulting 
delay as could not by such diligence, 
prudence, and foresight have been 
avoided,—Johnson v. Homestead-Iron 
Dyke Mines Co., 193 P. 1036, 98 Or. 
818. 

"Oauses beyond control'’ 

Under contract to construct log¬ 
ging road by a certain date, "unless 
prevented by weather conditions or 
other causes beyond Its control,’’ 
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unanticipated trouble and delay In a 
out by reason of a peculiar mud or 
clay was held to entitle contractor 
to an extension of thirty days.— 
Carolina Spruce Co. v. Black Moun¬ 
tain R. Co.. 201 S.W. 154, 139 Tenn. 
187, error dismissed 89 S.Ct 184, 248 
U.S. 697, 68 L.Ed. 489. 

UiabUtty of snboontxBotor 
Subcontractor was not liable for 
damages under contract providing 
for liguldated damages for delay, 
“subject as to time of completion to 
strikes, fires, freight blockades, and 
any other causes beyond his control." 
—^Blrdsall v. Perry Gas Works, 161 
N.W. 304, 181 Iowa 1268. 

58. Iowa.—Thompson v. Brown, 76 
N.W. 819, 106 Iowa 367. 

Uguldatsd damages 
A builder is not entitled to relief 
from a provision for Uguldated dam¬ 
ages because prevented from carry¬ 
ing out his contract on time by an 
act of God.—^Ward v. Hudson River 
Bldg. Co., 126 N.T. 280, affirmed 26 
N.B. 266, 1 Sllv.Sup. 341, 6 N.T.S. 
819. 

69. Del.—Delaware Engineering Co. 
V. Pusey & Jbnes Co., 112 A* 871, 
1 W.W.Harr. 168. 

Ga.—Westmoreland y. Gainesville & 
N. W. R. Co, 107 S.BL 891, 27 Go. 
App. 176. 

Motloe to oomplete 
Plaintiffs, who had advanced mon¬ 
ey for advertising, could not, where 
they paid for certain cuts after 
knowing that defendant was delay- 
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contract makes time of its essence, the parties may 
waive such provision®® either expressly or by nec¬ 
essary implication.®^, Thus the time limit may be 
waived' by a subsequent agreement,or by conduct 
indicfLting an intention to regard the contract as 
still in force after default,®® such as the acceptance 
of overdue payments;®^ but a mere failure to re¬ 
scind the contract at the expiration of the time fixed 
for its performance,®® or an extension of time after 
a long delay, where the party entitled to perform¬ 
ance constantly insisted upon compliance with the 
terms of the contract,®® is not necessarily a waiver. 

Mutual waiver. Where both parties to a contract 
fail to perform their mutual covenants on the day 
named, they will be held to have waived its strict 
performance as to time, although it will be unim¬ 
paired as to its effect.®^ 

Written contract. The time for performance of a 
written contract may be waived by parol.®® 

Waiver of right to damages. A party, by accept¬ 


ing performance after the stipulated term,®® or by 
allowing or requiring the party in default to com¬ 
plete performance,*^® does not by so, doing waive 
his claim for damages for delay, there being no fur¬ 
ther showing that the time for performance has 
been extended. 

(2) Effect of Waiver ’ ^ 

Whare one party waives a delay In performancst the 
other party has a reasonable time for performance, unless 
there has been a* specific extension of time. When th<| 
time for performance has, by the concurrence of both 
parties, been permitted to lapse, one party cannot rescind 
until he gives notice and a reasonable time for perform¬ 
ance by the other. A waiver of strict.performance as to 
time does not prevent the party not In default from re¬ 
covering for breach of other stipulation's; 'and a waiver 
of prior defaults does not necessarily wi^'ve future de¬ 
faults. 

Where a stipulatiou for performance at a partic¬ 
ular time has been waived, the party in whose fa¬ 
vor the waiver operates is thereafter bound only to 
perform within a reasonable timey^i except in a 


ingr, rescind and recover amount ad¬ 
vanced without notice to complete 
within reasonable time.—^Horowitz v. 
Syndicate Mall Order Co., 166 N.Y.S. 
809. 

eOL Ala.—^Allen v. Farmer. 109 So. 

656, 21 Ala,App. 624. 

Go.—^Turner v. Chambera, 127 S.B. 
610, 160 Ga. 98. 

Neb.—Fahey v. Updike Elevator Ck)’., 
171 N.W. 60, 108 Neb. 246. 

Tex.—T. G. Shaw Oil Corporation v. 
Parker, CIv.App., 61 S.'W'.Sd 587. 
Where soocssslvs acts are specified 
la a contract, and one party performs 
what Is reguired of him, defaulting 
party cannot claim benefit of provi¬ 
sion that time Is essence of contract 
—Vorla V. Mclver, 171 N.B. 268, 839 
ZIL 840. 

01. Mass.—Porter v. Harrington, 159 
N.B. 680, 262 Maas. 208—Taxi Serv¬ 
ice Cd. V. Gulf Refinfngr Co., 147 
N.B. 863, 262 Mass. 814. 
jpa.—Cralff v. Cosgrove, 121 A, 406, 
277 Pa. 680—^Wolson & Wolson v. 
Frelhofer, 84 Pa.Super. 661. 

OOL Ga.—Turner v. Chambers, 127 
S.BI 610, 160 Ga. 93. 

Ill—Craft V. Calmeyer, 274 IlLApp. 
296. 

Neb.—Moore v. Markel, 201 N.W.' 147, 
112 Neb. 748. 

N.T.—Wisser Oil Co. v. Ganfrank 
Holding Corporation, 296 N.T.S. 
806, 168 Mlsc. 867. 

Tenn.—Wildberg Box Co. v. Darby, 
228 S.W. 866, , 867, 148 Tenn. 73, 
quoting Oorpns Jails—Petway v. 
Loews Nashville & Knoxville Cor¬ 
poration, App., 117 S.W.2d 976, 980, 
. quoting Ooxima Jnxls. 

18, CJ. p 689 note 62. 

88, Ala.—Nixon V. Albert 167 So. 


568, 660, 232 Ala. 164, citing Coiv 
pus Jnxls. 

Ark.—^Medling v. Stewart & Oliver, 
18 S.W.2d 1026, 179 Ark. 1001. 

Ga.—^Automobile Battery Co. v. Ger- 
aghty & Co.. 118 S.B. 412, -80 Ga. 
App. 446. 

Ill.-^raft V. Calmeyer, 274 Ill.App. 
296. 

Ky.—Niles V. Meade, 224 S.W. 864, 
189 Ky. 243. 

Mass.—^Porter v. Harrington, 169 N. 
B. 580, 262 Mass. 208—Taxi Serv¬ 
ice Co. V. Gulf Refining Co., 147 N. 
E. 863, 252 Mass. 814. 

Minn.—^Malmquist v. Peterson, 183 N. 

vr. 138, 149 Minn. 228. 

Mo.—Crews v. Lombard, 216 S.'W. 
612. 

N.T.—S. W. Bridges & Co. v. Barry, 
142 N.B. 664, 287 N.T. 281, revers¬ 
ing 199 N.T.S. 962, 206 App.Dlv. 
689, and reargument denied 148 N. 
B. 760, 287 N.T. 604—Ongley v. 
Marcln, 168 N.T.S. 30, 180 App.Dlv. 
685—Schulder v. Edward R. Ladew 
Co., 166 N.T.S. 604, 178 App.Dlv. 
468—Newman v. Zucker, Radoft A 
Co., 167 N.T.S. 257. 

Pa.—Wolson & Wolson v. Frelhofer, 

! 84 Pa.Super. 661. 

Tenn.—Wildberg Box Co. v. Darby, 
223 S.W. 856, 867, 148 Tenn. 73, 
quoting CoxpTU Juis—^Petway v. 
Loew's Nashville & Knoxville Cot^ 
poration, App., 117 S.W.2d 976, 980, 
quoting Coxpns Jaxl»—Thompson 
y. Menefee, 6 TenmApp. 118. 

Tex.—^Nations v. Williams, CivJipp., 
208 S.W. 1176. 

18 C.J. p 689 note 68. 

Oonsldsiatloii; Intent to waive 
For a mere waiver to be effective 
for the other party to the contract 
it must be supported by a conslderar^ 
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tlon, either good or valuable, and the 
party making the waiver must have 
been fully Informed as to the mate¬ 
rial facts, and Intentionally made the 
waiver.—^Nlles v. Meade, 224 S.W. 
864, 189 Ky. 243. 

et ni.—Nell v. Kennedy, 149 N.B. 
776, 319 Ill. 76. 

Mass.—Porter v. Harrington, 169 N- 
B. 630, 262 Mass. 208. 

Ohio.—Kinney v. Pocock, 8 Ohio N.P., 
N.S.. 121. . 

66. Tex.—^Bounds v. Hlckerson, 63; 
S.W. 887, 26 Tex.ClvJi.pp. 608. 

061 Cal.—Netzel v. Mellenthin, 277 
P. 876, 98 Cal.App. 766. 

67. Neb.—Cadwell v. Smith, 120 N.. 
W. 130, 83 Neb. 567. 

68. Wash.—Opajon v. Engebo, 131 P., 
1146, 78 Wash. 324.- 

eOb U.S.—Cohn V. U. S. Shipping. 
Board, aC.A.Tenn., 20 F.2d 66— 
R. B. Boak & Co. v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, aC.A.Ala., 11 F.2d 523. 

Mass.—Garfield, etc.. Coal Co. v.. 
Fitchburg R. Co., 44 N.B. 119, 166 
Mass. 119. 

Action for damage sole lemsdy 
On acceptance of delayed perform¬ 
ance of contract remedy. If any, i8< 
confined to actlpn for . damages.— 
Richard v. American Union Bank, 170 
N.B. 682, 263 N.T. 166, 69 A.L.R, 
667, afiarmlng ^84. N.T.S. 177, 226. 
App.Dlv. 684. 

TOl Pa.—P. P. Weaver Coal Co. y. 
Maryland Casualty Co., 146 A. 696, 
697, 296 Pa. 486, quoting Oorpus 
Jails. 

13 C.J. p 689 note 67. ’ 

71. Ala.—Allen v. Farmer, ‘ 109 So.. 
656. 21 AlaALpp..'524.' 
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case where there has been a specific extension of 
time, in which case it is held that the new time fixed 
becomes of the essence, as was the case in the orig¬ 
inal contract.^2 So, where the time fixed by the 
contract for performance is permitted to pass, both 
parties concurring, the time of performance there¬ 
after becomes indefinite, and one party cannot re¬ 
scind until full notice and a reasonable time for per¬ 
formance is given.73 However, a waiver of past 
defaults does not necessarily constitute a waiver of 
future defaults,'^* and the mere acceptance of a de¬ 
layed payment will not excuse delay as to future 
payments.^® Waiver of strict performance as to 
time does not prevent the party not in default from 
recovering for breach of other stipulations of the 
contract.'^® Where a seller of grain, in waiving tjie 
time limit for furnishing shipping permits, insists 
that the permits must be furnished so that the grain 
can be shipped within the time limited for that pur¬ 
pose, the buyer’s breach occurs when the seller duly 
declares a forfeiture on the ground that time for 


performance has expired.^^ 

h. Bmlding and Constiaction Contracts 

(1) In general 

(2) Effect of waiver or extension of 
time 

(1) In General 

Delay by a building contractor may be waived by 
the owner, and the contractor may waive delay by the 
owner In making payment, or delay by the subcontractor 
In the performance of the subcontract. A> mere naked 
promise by the owner to waive the time clause, made 
without consideration, Is invalid. 

The owner may, of course, waive or extend the 
time within which a building contract is to be per¬ 
formed by the contractor The waiver or exten¬ 
sion may be implied as well as express, *^8 and 
what acts or omissions will constitute a waiver de¬ 
pends upon their nature and the circumstances of 
the case.*® Thus an owner who makes payments to 
the contractor after expiration of the stipulated time 


N.T.—'Newman v. Zucker, Radofl & 
Co.. 167 N.Y.S. 267. 

Tenn.—^Wlldberg Box Co. v. Darby, 
223 S.W. 865, 867, 148 Tenn. 73, 
quoting Coipus JUzla—Petway v. 
Loew’s Nashville & Knoxville Cor¬ 
poration, App., 117 S.W.2cl 976, 980, 
quoting Corpus Juris. 

18 C.J. P 690 note 72. 

Prior Indulgence by creditor does 
not give debtor an automatic right 
to an extension, but merely a rea¬ 
sonable opportunity to perform, pro¬ 
vided he can show that additional 
time would enable him to do so, the 
relief being not against obligation 
but against forfeiture on ground of 
surprise and it is conditioned upon 
covenant, for breach of which the 
forfeiture was declared, being fully 
and promptly performed.—Warren 
Tank Car Co. v. Dodson, 199 A. 189, 
880 Fa. 281. 

72, Neb.—Moore v. Markel, 201 N. 
W. 147, 149, 112 Neb. 743, citing 
Corpus Juris. 

N.T.—Bishop V. Jackson, 29 N.T. Su¬ 
per. 287. 

Tenn.—^Wildberg Box Co. v. Darby, 
223 S.W. 856, 867, 148 Tenn. 78. 
quoting Corpus JUiii—Petway v. 
Loew’s Nashville & Knoxville Cor¬ 
poration, App., 117 S.W.2d 976, 980, 
quoting Corpus Juris. 

7a 111.—Craft V. Calmeyer, 274 III 
App. 296. 

N.T.—Schulder v. Edward R. Ladew 
Co., 166 N.T.S. 504, 178 App.Div. 
468. 

Tenn.—Lambom & Co. v. Green & 
Green, 262 S.W. 467, 160 Tenn. 88 
—Vosburg V. Southern Lumber & 
Mfg. Co., 261 S.W. 41, 147 Tenn. 
647—Wildberg Box Co. v. Darby, 


228 S.W. 856, 857, 148 Tenn. 78, 
quoting Corpus JUrls—Petway v. 
Loew’s Nashville & Knoxville Cor¬ 
poration, App.,.117 S.W.2d 976, 980, 
quoting Corpus Juris. 

Wash.—^Locklt Cap Co. v. Globe Mfg. 

Co., 290 P. 818, 168 Wash. 188. 

IS C.J. p 690 note 74. 

What Is reasonable notice) suffi¬ 
cient to sustain a forfeiture, of a 
later intent to insist on the strict 
terms of the contract, depends large¬ 
ly on the facts and circumstances of 
the particular case.—Craft v. CaJ- 
meyer, 274 IlbApp. 296. 

74 WastL—Lockit Cap Co. v. Globe 
Mfg. Co., 290 P. 813, 158 Wash. 183. 

re. CaL—McNulty v. New Richmond 
Land Co., 187 P. 97. 44 Cal.App. 744. 

76. W.Va.—Wiggln v. Marsh Lum¬ 
ber Co., 87 S,B. 194, 77 W.Ta. 7. 

77. Neb.—Fahey v. Updike Elevator 
Co., 171 N.W. 60, 103 Neb. 246. 

re Tenn.—Wildberg Box Co. v. Dar¬ 
by, 223 S.W. 865, 867, 148 Tenn. 78, 
dting Corpus Juris. 

9 C.J. p 788 note 82, p 912 note 38. 

T9. Pa-—F. P. Weaver Coal Co. v. 
Maryland Casualty Co., 145 A. 696, 
697, 296 Pa. 486, citing Corpus Jn- 
xim. 

9 C.J. p 789 note 83 p 918 note 84. 

SO. Acts constltutlBg waiver 

(1) Where payments due a con¬ 
tractor were in arrears, insistence by! 
the other party on continued per¬ 
formance was a waiver of prior de¬ 
lay in prosecution of the work.—^Ros¬ 
well Drainage Dist^v. Dickey, C.C.A. 
N.M., 292 F. 29. 
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(2) The performance of a contract 
by defendant to erect a building on a 
lot owned by defendant adjoining 
that owned by plaintiff within a time 
specified is waived by negotiations 
between the parties for the purchase 
of that lot by plaintiff, Which con¬ 
tinued during the entire time speci¬ 
fied for the erection of the building. 
—JUllus Levin Co. v. Commercial 
Centre Realty Ca. 214 P. 248, 60 Cal 
App. 718. 

(8) Under contract to remodel 
building, where owner first breached 
contract by failure to provide space 
and water for contractor it thereby 
set time at large.—Strom-Johnson 
Const. Co. V. Rlvervlew Furniture 
Co., 198 N.W. 714, 227 Mich. 56. 

Aofts not oonstltutliig walvei 

(1) Owner of building did not 
waive contractor's undue delay of 
performance by being forced into 
supplemental contract void for want 
of consideration.—Smith v. Gray, 147 
N.E. 459, 316 lU. 48$, reversing 282 
I11.APP. 624. 

(2) Mere failure of inspector to 
complain of contractor's delay in dis¬ 
mantling cranes was held not waiver 
of time limit—^F. P. Weaver Coal Co. 
v. Maryland Casualty Co., 145 A. 696, 
296 Pa. 486. 

(8) Where chief engineer of de¬ 
fendant signed weekly time slips 
submitted to him by foreman of 
plaintiff doing a Job of removing ob¬ 
struction in artesian well for defend¬ 
ant this was not a waiver of delay 
In performance, where such engineer 
acted merely as timekeeper and not 
as arbitrator to accept or reject 
work.—Geiger v. Ajax Rubber Co., 
190 N.W. 881, 179 Wia 70. 
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for completion of the work waives the delay.^l So 
where, after the time for the completion of the 
work, the owner assents to the continuance without 
objection to the delay he will be deemed to have 
waived the provision as to time of performance,82 
especially where the continuance of the work is at 
the express request of the owner and on his promise 
to pay therefor when completed,8* or where, on the 
continuance of the work the owner makes partial 
payment to the contractor for the work perform¬ 
ed.®* Likewise where, after the completion of the 
work, the owner accepts the work without objec¬ 
tion to the contractor’s failure to perform in time, 
he thereby waives the provision as to time of per-* 
formance;86 and this is especially true where on 
such acceptance he pays the compensation agreed 
to be paid on the completion of the work;®® but it 
has been held that the owner does not waive a pro¬ 
vision that the compensation shall be payable only 
on completion of the work by taking possession be¬ 
fore completion, where he refuses payment until 
completion.®^ A mere naked promise of the owner 
to waive the time clause, made without considera¬ 
tion, is invalid.®® Where an agreement for exten¬ 
sion of time is conditional, the contractor in relying 
on it must show performance of the condition.®® 

Subcontracts. A contractor may waive delay on 
the part of a subcontractor,®® as by acceptance of 
delayed performance.®^ So, where a subcontractor 
who has agreed to commence work on a specified 
date and to complete it within a stipulated time com¬ 
mences the work after the date specified for com¬ 
mencement, the contractor waives the delay by fail- 

8 l< Mich.—S*ranl: Japes Co, v. Pagel, 
m N.W. 621. 246 Mich. 700. 
as. U.S.—Hart v. American Concrete 
Steel Co., D.CJSr.T., 278 F. 541, af¬ 
firmed, C.C.A., American Concrete 
Steel Co. V. Hart, 285 F. 822. 

La.—Blakesley v. Itansonet, 105 So. 

>54, 169 La. 810. 

N.Y.—General Supply & Construction 
Co. V. Ooelet, 148 N.n. 778, 241 N. 

T. 28, modifying 202 N.Y.S. 721; 

207 App.Dlv. 646, motion granted 
160 N.H. 682, 241 N.Y. 607. 

Pa.—^F. P. Weaver Coal Co. v. Mary^ 
land Casualty Co.. 146 A. 696, 295 
Pa. 486. 

9 G.J. P 789 note 84. 
aai Indl—Blrause v. Crothersvllle 
Trustees, 70 NJEL 264, 162 Ind. 278, 

102 AnL8.R. 203, 66 L.R.A. 111, 1 
Ann-Cas. 460. 

9 C.J. p 789 note 85. 

ail , N.Y.—Blmohan Co. v. PhllUps. 

, ^78 N.Y.S. 440, 188 App.Div. 100. 

^ C^J. p 789 note 86. 

8 Rr' H.Y.^Beechwood Gun Club v. 

City of Beacon. 276 N.Y.S. 249, 158 


ing to object thereto and proceeding with the per-;, 
formance on his part®® Where a subcontractor, 
through the fault of the contractor in failing to 
have the building ready for him, does not begin 
work until after the stipulated time, by then begin- 
ing it he waives the default of the contractor,®® 
and the contractor waives the subcontractor’s delay 
in completing the work in the designated'time.®* 
An agreement in a subcontract that the principal 
contractor will, in case of necessity, endeavor to 
have an extension of time granted is inapplicable 
to a case where the necessity of extension is due to 
the subcontractor’s failure to exercise reasonable 
diligence to complete the work.®® 

Delay of owner. Failure of the owner to make 
payments to the contractor at the times required by 
the contract is waived by the contractor where he 
continues with the work.®® However, a contrac¬ 
tor, by receiving without protest overdue installment 
payments, is not estopped to claim that a subsequent 
installment was not tendered in the stipulated time, 
where, before such installment was due he notified 
the owner that prompt payment must be made in the 
future.®"^ 

(2) Eflfect of Waiver or Extension of Time 

(a) In general 

(b) Waiver of damages for delay 
(a) In General 

An extension or waiver trt time for performance mere, 
ly substitutes a new time and does not affect the other 
provisions of the contract. To place the contractor In 
default after such extension or waiver he must be giverr 

vated railroad did not commence- 
work until four months after time 
limited for completion by main con¬ 
tract, compliance therewith was 
waived by contractor, and new time 
for completion by subcontractor 
could be limited only by notice.— 
Leahy v. Lucius Engineering Co., su¬ 
pra. 

91. Pa.—Kapallo Mfg. Ca v. Fay, 66 
Pa.Sup6r. 664. 

99. TJ.S.—American Surety Co. of 
New York v. Scott, CCJLColo., 68 
F.2d 961. 

98. Mich.—Realty Const. Co. v. Ken¬ 
nedy, 208 N.W. 455, 284 Mich. 490. 

91 Mich.—Realty Const. Co. v. Ken¬ 
nedy, supra. 

95. Pa.—Stewart v. Mark, 79 A. 809, 
280 Pa. 626. 

9®. Mo.—Weber Chimney Co. v. 
Itaaca Paper Co., 199 S.W, 141. 

97. Cal—Richmond Dredging Co. v. 
Atchison, T. & S. P. Ry. Co., 160 
P. 862, 81 CaLApp. 899. 


MIsc. 358. affirmed 276 N.Y.S. 219, 
242 App.DIv. 761. 

9 C,J. p 789 note 87. 

8a m.— Paddock V. Stout, 13 N.H. 
182, 121 Ill. 571. 

N.V.—^Meehan v. Williams, 2 Daly 
867, 36 How.Pr. 73. 

87. N.J.—^Bradley Currier Co. v. 

Bernz, 86 A. 832, 56 N,J.E< 1 . 10. 
aa Ala.—^Huntsville ' EUcs Club v. 
Qarrlty-Hahn BWg. Co., 67 So. 760, 
176 Ala, 128. 

Neb,—Jobst v. Hayden, 121 N.W. 967, 
84 Neb. 786, 50 L.RA.,N.S., 601. 
89. Pa. — Ferro-Concrete Co. v, 
Northampton County, 91 A 506, 245 
Pa. 64. 

9 C.J. p 790 note 91. 

9a Mo.—Baker v. J. W. McMurry 
Contracting Co., 228 S.W. 45, 282 
Mo. 686. 

N.Y.—^Leahy v. Lucius Engineering 
Co., 174 N.Y.S. 310, 186 App.Div. 
864, affirmed Leahy v. Falrlle, 126 
N.B. 918, 227 N.Y. 660. 

Notloa of new tl^ for oompleiloa 
Where subcontractor to build ele- 
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notice of the time when the work shall be completed. An 
extension of time waives prior delays. 

The effect of an extension or waiver of time for 
performance is merely to substitute a new time for 
the old; it does not affect the other provisions of 
the contract and where the agreement for ex¬ 
tension or waiver is silent as to the duration of the 
extension, the law implies that it shall be for a rea¬ 
sonable time, as stated supra § 503 a. Where per¬ 
formance of the contract within the time stipulated 
has been waived and extended for such time as is 
reasonable under the circumstances, the contractor 
is entitled to notice of the time when the work shall 
be completed in order that he may be placed in de¬ 
fault®® An extension of time for performance 
waives prior delays.^ 

(b) Waiver of Damages for Delay 

Subject to some exceptions or limitations, a waiver 
of a provision as to the time of performance does not 
waive the owner’s right to damages for the delay; and 
the same is true as to the contractor's right to recover 
damages for delays caused by the owner. 

A waiver of the provision as to time of perform¬ 
ance does not necessarily waive the owner’s claim 
for damages by reason of the failure to perform in 
time,® as the owner may grant or refuse to grant 
an extension of time, irrespective of damages re¬ 
sulting therefrom.® Thus the mere fact that the 
owner permits the contractor to continue the work 
after the time for its completion, although it con¬ 
stitutes a waiver of the time of performance, as 
far as concerns the right of the contractor to re¬ 
cover on the contract as staled supra subdivision 


b (1) of this section, has been held not to waive 
the owner’s right to recover damages for the delay 
in performance.^ So the owner does not waive his 
claim for damages by ordering various changes in 
the work where such changes did not delay its prog¬ 
ress,® and the same has been held true where the 
owner, after the time for completion, makes partial 
payment to the contractor,® or pays orders given 
to the subcontractors,'^ or accepts the work on its 
completion after the time of performance,® particu¬ 
larly where the contract so provides.® So also the 
fact that the owner takes possession of a part of the 
structure before its entire completion and after the 
time for performance does not waive his claim for 
damages for the delay prior to taking such posses- 
sion.i® 

It has also been held that a mutual abandonment 
of a construction contract after delay in completing 
it did not waive damages for the delay that the 
mere written request of the architect that the own¬ 
er pay a certain sum to the contractor on comple¬ 
tion of certain substantial items specified does not 
bar the owner’s counterclaim for damages for de¬ 
lay in completion that an owner who accepted 
plans from the architect after a delay and used them 
without qjmplaint’ did not lose his claim against 
the architect for damages;^® and that an owner was 
not estopped to claim damages because of delays by 
the architect by permitting him to continue in 
charge and settling with the contractor without en¬ 
forcing the penalty provided for failure to complete 
the building within the stipulated time.^^ 


8 B. Bla.—Jackaonville & A. K. Co. v. 

Woodworth, 8 So. 177, 28 Fla. 368. 
9 aj. P 790 note 93. 

9Sl Cal.—Julius Levin Co. v. Com¬ 
mercial Centre Realty Co., 214 P. 
248, 60 Cal.App. 718. 

9 aJ. p 790 note 95. 

L U.S.—Gleason v. U. S., 83 Ct.Cl. 
65, reversed on other grounds 20 
S.Ct 228, 175 U.S. 688, 44 L.Bd. 
284. 

& N.T.—Brooklyn Structural Steel 
Corp. V. Lechtman, 156 N.T.S. 220, 
92 Mlaa 164. 

9 C.J. p 792 note 20. 

Whaxa contract provides penalty 
for delay, the extension of the time 
within which to complete. the' work 
does not operate as waiver of own¬ 
er^ right to recover liguldated dam¬ 
ages caused by the delay.—Gottarer 
V. South River Spinning Co., 199 N. 
Y.S. 642. 

a U.S.—Rosser v. B. S., 46 CtCL 
192. 

4b N.Y.—General Supply & Construc¬ 
tion Co. V. Goelet, 148 N.B. 778, 241 
N.Y. 28, modifying 202 N.Y.S. 721. 


207 App.Div. 646, motion granted 
160 N.E. 632, 241 N.Y. 607. 

9 C.J. p 792 note 22. 
a Conn.—Mazzotta v. Bomatein, 188 
^ 677, 104 Conn. 480. 
a Ark.—Lawrence County v. Stew¬ 
art, 81 S.W. 1069, 72 Ark. 626. 

9 C.J. p 792 note 23. 

Oonnterolaini for damages 
Where a contract for the erection 
of a building provided that It should 
be completed by a certain time, the 
payment of monthly estimates to the 
contractor according to the contract 
did not waive the right of the prop¬ 
erty owner to counterclaim for dam¬ 
ages on account of delay In the com¬ 
pletion of the building.—Leigland 
y. Bundle Land & Abstract Ca, 208 
P, 1076, 64 Mont. 154. 

Bailxoad's rUrht to claim penalty 
for delay in completing contract to 
grade railroad right of way was not 
waived by payments where the rail¬ 
road has at all times retained an 
amount sufficient to meet the penalty. 
—Barbo v. Norris. 246 P. 414, 138 
Wash. 627. 

7 . U.S.—Stephens v. Essex County 


trass, uomra, jm.j., les 844. 75 

aC-A. 60. 

& N.Y.—^Brooklyn Structural Steel 
Corp. V. Lechtman, 165 N.Y.S. 220, 
92 Mlsc. 164. 

N.C.—^Malloy & Boggs v. Lincoln Cot¬ 
ton Mills, 48 S.B. 961, 182 N.C. 482. 
9 C.J. p 793 note 24. 

9. N.Y.—Macey Co. v. New York, 
129 N.Y.S. 241, 144 App.Div. 408. 
affirmed 101 N.B. 1110, 208 N.Y. 
614. 

Ark.—^Lawrence County v. Stew¬ 
art, 81 S.W. 1059, 72 Ark. 625. 

N.Y.—^Mikolajewskl v. Pugell, 114 N. 
Y.S. 1084, 62 Mlsc. 449. 

IL Tex.—^Poos Gas Engine Co. v. 
Falrvlew. Land & Cattle Co., Civ. 
App.. 186 S.W. 382. 

liL N.J.—^Berber Const. Co. v. Board 
of Education of Borough of Has- 
brouck Heights. 100 A. 829, 90 N.J. 
Law 198. 

la. Pa.—Edwards v. Hall, 141 A. 
688 , 293 Pa. 97. 

14b Pa.—Osterling v. Frick, 181 A. 
260. 284 Pa. 897. 
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On the other hand, a waiver of the time for per¬ 
formance may extend to all the provisions of the 
contract relating to time, so as to prevent the owner 
from recovering damages for delay, if the contrac¬ 
tor’s conduct in completing the work was reasonable 
under the circumstances and it has been held 
that, when the provision that the work shall be com¬ 
pleted within a certain time is waived or an exten¬ 
sion of time granted, the owner cannot recover 
damages for the delays® or insist on a stipulation for 
liquidated damages,^ ^ and he is bound to pay for the 
work at the contract price,and the contractor is 
bound to complete the work within a reasonable 
time,19 or be liable for the actual damages thereby 
sustained.20 It has also been held that, where the 
delay is due to the owner’s fault, the provision for 
liquidated damages is nullified, leaving the contrac¬ 
tor liable only for actual damages; but that, where 
the fault is that of the contractor alone, the waiver 
of the time limit does not relieve him from the pay¬ 
ment of the stipulated damages, but merely permits 
him to continue to perform for a reasonable time, 
subject to all the other provisions of the contract^i 

Contractor's right to damages. Where the con¬ 
tractor is delayed by the failure of the owner duly 
to perform the obligations assumed by the fact 
that the contractor continues the work is not a waiv¬ 
er of his claim for damages for such delay nor 
does the contractor waive his claim for damages by 
acceptance of the stipulated price for the perform¬ 


ance of his contract®* A contractor’s acceptance 
of an extension of time and completion of the work 
within such time is not a waiver of his right to 
damages for breaches by the owner causmg the de¬ 
lay.®^ On the other hand, it has been held that 
where the contractor agrees to accept an extension 
of time for the completion of the work, delayed by 
the acts of the owner, he waives his right to dam- 
ages,®5 and that a contractor for work which re¬ 
quired the acquisition of a right of way waived his 
claim for damages by proceeding with the work 
after a delay caused by failure to obtain the right 
of way.®® 

§ 507. -Acceleration of Time for Per¬ 

formance 

A contract may provide for the acceleration of the 
time for performance on default in the payment of In¬ 
terest or of an Installment due, or upon the determina¬ 
tion of the creditor that the obligation is not adequately 
secured. In the latter case the creditor must take af¬ 
firmative action to make the provision effective. 

A provision in a contract that the principal of an 
obligation shall become due on failure of the debtor 
to pay interest is enforceable,2"^ in the absence of 
mistake, accident, or the creditor’s own default;®* 
and this would be true even if the creditor was 
obliged to ask the equitable assistance of the court 
in' proceedings to collect the entire principal sum 
as due because of the default, since the right to en¬ 
force such provision for prompt payment of interest 


Uv Conn.—O’Loughlln v. Foil, 74 A. 
763, 82 Conn. 427. 

N.J.—^Deffur v. Tansey, 189 A. 431, 
6 N.J.Mi6C. 1040, affirmed 149 A 
893, 106 N.J.Law 236. 

16. Ga.—Grant v. SarannaJi, G. & 
N. A R. Co., 51 Ga. 848. 

Mich.—^Prank Japes Co. v. Pagel, 225 
N.W. B21, 246 Mich. 700—Stevens 
V. Garland, 164 N.W. 516, 198 Mich. 
24—Kotcher v. Perrin, 113 N.W. 
284, 149 Mich. 690. 

OomplstloB. of work wtttaln ezteiLded 
tima 

A construction company cannot re¬ 
cover from contractors for damages 
to a railroad roadbed from rain, and 
for loss of tax exemption on a cer¬ 
tain portion of the road, because of 
the contractors' delay In finishing It, 
where the contract time for comple¬ 
tion hsui been extended, and the work 
was completed and' accepted within 
such extension.—Winston Bros. & Co. 
V. Louisiana Cent. Const Co., 53 So. 
867, 127 La. 10. 

If a lollxoad oompaay abandons 
■Um oonstxnotloiL of a part of the line 
whi&h remains to be graded under 
the contract, and directs the contrac¬ 
tor, to cease work, the company can¬ 
not counterdatm. for damages for 


failure to complete the contract, al¬ 
though this was done after the time 
limited for the completion of the 
work had expired, If the company 
made no complaint of the failure to 
complete the work within the time 
limited.—Hutchinson v. New Sharon, 
etc., R. Co., 18 N.W. 915, 63 Iowa 727. 
Failure of owner to take over work 
Owner was not entitled to recover 
damages for delay In work, where he 
had not attempted to avail himself of 
contract provisions entitling him to 
take over the work on notice.—May¬ 
er Bros. Const. Co. v. American 
SterUlser Co., 101 A 1002, 268 Pa. 
217. 

17. U.S.—Fruln-Bambrlck Constr. 
Po. V. Ft Smith, etc., R Co., C.C. 
Ark., 140 F. 465. • 

HI.—Edward Edlnger Co. v. Willis, 
260 llLApp. 106. 

La.—Sarrazin v. Adams, 84 So. 301, 
110 La. 124. 

Although owner may protest 
against a delay ^d still claim dam¬ 
ages for the breach of the contract 
to complete within a specified time, 
yet If he allows the contractor to 
complete the work after the time 
fixed, or Is himself the cause of the 
delay, he cannot recover the llquldat- 
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ed damages.—Traub-Dlttmar Constr. 
Co. V. Hartman, 112 N.T.S. 919, 61 
Misc. 173, affirmed 117 N.T.S. 1149, 
183 App.l>iv. 689. 

181 Ky.—Louisville, etc., R. Co. v. 
Mason, etc., Co., 104 S.W. 976, 126 
Ky. 844, 81 Ky.L. 1220. 

18. Ky.—Louisville, etc., R. Co, v. 

Mason, etc., Co., supra. 

SO. Ky.—Louisville, etc., R Co. v. 

Mason, etc., Co., supra. 

21. U.S.—Maryland Steel Co. v. U. 
S.. 48 CtCL 50. 

SSL Ill.—Tobey v. Price, 76 Ill. 646. 
9 CJ. p 793 note 28. 

2a. N.T.—Weeks v. Trinity Church, 
67 N.T.S. 670, 56 App.Dlv. 195. 

24. U.S.—Selden Breck Const Co. v. 
Regents of University of Michigan, 
D.C.Mlch., 274 P. 982. 

as. Cal.—Hansen v. Covell, 24 P.2d 
772, 218 Cal. 622, 89 AL.R 670. 

26 . ISy.—Sternberg Dredging Co. v. 
Bondurant’s Hx’r, 4 S.W.2d 686, 223 
Ky. 668. 

217. Idaho.—^Baker v. Wilkes, 252 P. 
427, 48 Idaho 689, 51 AL.R 1263. 

28, N.J.—Roche v. Hiss, 93 A 804, 
, 84 N.J.Ea. 242. 
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is part of the real security for the indebtedness.^® 
Under such a contract, however, the entire amount 
is not rendered due and payable by a notice that 
the creditor will demand payment of the entire 
amount unless accrued interest is paid where such 
payment is made.30 When a contract provided that 
the creditor could accelerate the maturity of the ob¬ 
ligation if he should determine that it was not ade¬ 
quately secured, such determination could only be 
made in good faith and not arbitrarily or capricious¬ 
ly,and such provision requires affirmative action 
by the creditor to make it effective.32 A contract 
may provide that default in the payment of install¬ 
ments shall accelerate the whole amount due,33 but 
in the absence of such a provision a failure to pay 
some of the installments entitles the creditor to re¬ 
cover only the amount of the unpaid installments.34 
Where a contract for the payment of money in in¬ 
stallments provides that if any installment shall be¬ 
come due and remain unpaid all of the installments 
shall become payable forthwith, and that payments 
made after default shall be treated as payments on 
the full amount of the debt, upon default in the 
payment of an installment the remaining install¬ 
ments automatically, and not at the option of the 
creditor, become due and payable.33 A provision 
in a contract to the effect that on the default in pay¬ 


§ 508 

ment of deferred installments of purchase money 
the entire sum is to become due does not apply to 
a default as to the first installment.33 

§ 508. Strict and Substantial Performance 

The common-law rule requiring strict performance 
has been relaxed in some Jurisdictions to allow recovery, 
subject to appropriate recoupments, on the contract or 
on a quantum meruit where the contract has been sub¬ 
stantially performed, that is, In good faith and without 
intentional or material departure. 

Performance as a condition precedent to a recov¬ 
ery on the contract must, according to the rule of 
the common law, be strict performance in accord¬ 
ance with the terms of the contract,37 and good 
faith and substantial performance is not enough.** 
However, as stated in Corpus Juris, which has been 
dted with approval, this rule has been relaxed in 
some jurisdictions, and where there has been a sub¬ 
stantial performance of the contract by one party, 
which is of benefit to the other and the benefits of 
which are retained by him, it has been held that 
there may be a recovery, by the party substantially 
performing, of the contract price, as in the case of 
strict performance, but subject to the right of the 
other party to recoup the damages occasioned to 
him by the defects in performance, or to recover 
such damages in a separate action.** Further, re- 


99. N.J.—Roche V. Hiss, supra. 

30. Iowa.—Lasher v. Union Central 
L. Ins. Co., 88 N.W. 87B, 116 Iowa 
231. 

31. U.S.—Continental Illinois Nat 
Bank & Trust Co. of Chicago v. 
Best, D.C.N.T., 20 P.Supp. 80. 

82. U.S.—Continental Illinois Nat 
Bank & Trust Co. of Chicago v. 
Best supra. 

8 SL La.—Livingston Lumber Corpo¬ 
ration V. Springfield Lumber Co., 
137 So. 849, 173 La. 449. 
JLooaleratioa olanse oonstrued 
Acceleration clause of contract for 
erecting signs and providing for pay¬ 
ment In Installments applies only for 
renta^ of signs actually erected,— 
ElghW^ Advertising Co. v. Philadel¬ 
phia Development Corporation, 99 Pa. 
Super. 476. 

34. N.J.—^Vanderhoof v. Crosby, 166 
A. 337, 11 N.J.M1SC. 880. 

86 . Ga.—Tledeman Mortgage & Fi¬ 
nance Co. V. Carlson, 162 S.F. 909, 
41 Ga.App. 406. 

36, Ga.—McDonald v. Rimes, 74 S.E. 
266, 187 Ga. 782. 

37. Cal.—Thomas Haverty Co. v. 
Jones, 197 P. 106. 186 Cal. 286. 

Minn.—State Bank of Montlcello v. 
Lauterbaoh. 268 N.W. 918, 198 
Minn. 98. 

13 C.J. p 690 note 83. 

"Action having been based npon 


the express contract when the court 
found that there had been no full 
performance on plaintiffs part It 
necessarily followed that plaintiff 
WM not entitled to recover on the 
contract."—Hadley-Dean Glass Co. v. 
Kay, Mo.App,, 118 S.W.2d 81, 82, 
Entire contracts are not within 
spirit of rule entitling person to re¬ 
cover for personal services on ground 
of substantial performance.—Mc- 
Clory V. Schneider, Tex.Civ.App,, 61 
S.W.2d 788, error dismissed. 

36. Mass.—Glaser v. Schwarts, 176 
N.D. 613, 276 Mass. 64. 

39. U.S.—Inhabitants of City of 
Plainfield v. Palmer, C.aA.N.J., 72 
F.2d 31.2. 

Arlz.—Matson v. Bradbury, 10 P.2d 
876, 378, 40 Arts. 140, clUng Cor¬ 
pus Juris. 

Cal.—Eastwood v. Golden State 
Produce Co., 298 P. 888, 118 CaL 
App. 681. 

Idaho.—Weed v, Idaho Copper Co., 
10 P.2d 613, 61 Idaho 787. 

Md.—Presstman v. Fine, 159 A. 265, 
162 Md. 138. 

Mias.—Hickory Inv. Co. v. Wright 
Lumber Co., 119 So. 308, 810, 162 
Mias. 826, citing Corpus Juxls. 
Mo.—American Paper Products Co. 
V. Carroll, 284 S.W. 808. 290 Mo. 
204. 

Neb.—Nebraska Plumbing Supply Co. 
V. Payne, 121 N.W. 248, 84 Neb. 
890. 


N.T.-Serviss v. Hirsh, 277 N.T.R 
720, 243 App.Div. 782—^American 
Steel & Iron Co. v. L. B. Foster 
Co., 266 N.Y.S. 800, 148 Mlsa 727, 
affirmed 262 N.Y.S. 1008, 238 App. 
Dlv. 882, affirmed 188 NvE. 92, 262 
N.Y. 623—Payne v. Mahon, 176 N. 
Y.S. 706. 

Pa.—Daly v. Copeland, 67 Pa.Super. 
91. 

R.I.—^Lawton v. Newport Industrial 
Co., 116 A. 645, 646, 44 R.L 91, 
citing Corpus Juris. 

B.C.—Leonard v. People’s Tobacco 
Warehouse Co., 122 S.E. 678, 680, 
128 S.C. 156, citing Corpus Juris. 
Wash,—^Bvers v. Broadview Dairy 
Co., 266 P. 726, 147 Wash. 670— 
Harrlld v. Spokane School Dlat 
No. 81, 192 P. 1, 2, 112-Wash. 266, 
19 A,L.R. 811, citing Corpus JUxia. 
Wyo.—Lusk Lumber Co. v. Inde¬ 
pendent Producers Consolidated, 
249 P. 790, 36 Wyo. 381, rehearing 
denied 252 P. 1029, 36 Wyo. 84— 
Paolflc-Wyomlng Oil Co. v. Carter 
on Co., 226 P. 193, 31 Wyo. 814. 
rehearing denied 228 P. 284, 81 
Wyo. 462. 

18 aj. p 690 note 84. 

When rule relaxed 

Rule of strict performance of con¬ 
tract is relaxed only on Buhstantlal 
performance by one party of benefit 
to other, benefits of which are re¬ 
tained, when recovery may be had, 
{subject to light to recoup damages. 
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covery may be had on a quantum meruit where 
services have been rendered or material furnished 
in an honest endeavor to perform a contract, which 
are not a compliance with the terms of the contract, 
yet are in some degree beneficial to the other par¬ 
ty.*® In this connection, it should be noted that 
there are cases which hold that a recovei 7 of the 
contract price may be had in case of substantial per¬ 
formance, but which apply the term “substantial 
performance” as meaning a full performance ac¬ 
cording to the fair intent of the contract.*^ Where 
there are specific directions as to the performance 
of the contract, it has been held that a substantial 
performance is not sufficient, but there must be a 
strict and literal performance.* 2 

' As shown infra § 509, building contracts form 
a well recognized exception to the rule exacting 
strict performance, and this exception is extended 
in some cases to analogous contracts.*^ Further¬ 
more, the rule requiring strict performance has 
been relaxed in favor of contracts for the perform¬ 


ance of persoftal services,** and another exception 
arises where a contractor supplies an article differ¬ 
ent from, or inferior to, that promised, which, with 
knowledge thereof, is accepted.*® The law of sub¬ 
stantial compliance is inapplicable, however, to a 
provision of a contract entitling the contractor to 
increased pay on completion before a specified 
date.*® 

In equity it has always been held that, where the 
contract is substantially performed, the party may 
recover as for a complete performance, less such 
damages as the other party may have been put to 
by reason of the matters not performed.*^ 

What constitutes substantial performance. Sub¬ 
stantial performance means not doing the exact 
thing promised, but doing something, else that is 
just as good, or good enough for both obligor and 
obligee.*® In order that an exception to the general 
rule requiring strict performance may be recog¬ 
nized in any event, there must have been an attempt 
in good faith to perform,*® there must be no willful 


—In re A. W. Cowen A Bros., C.C.A. 

N.T., IX F.2d 692. 

40, Ala.—Alabama Trunk & Lug¬ 
gage Co. V. Hauer, 108 So. 339, 340, 
214 Ala. 478, citing Ooxima 3Huls. 

Mlaa.—Hickory Inv. Co. v. Wright 
Lumber Co., 119 So. 808, 810, 162 
Mlsa 826, citing Ooxpu Juris. 

R.L—Lawton v. Newport Industrial 
Co., 115 A. 646, 646, 44 R.L 91, clti 
ing Cknepus Juris. 

13 C.J. p 691 note 86. 

41. Ala.—Alabama Qty, G. & A. 
Ry. Co, V. Kyle, 87 So. 191, 204 
Ala. 697. 

Vt—^Vlles V. Barre, etc., Tract., etc., 
Co., 65 A. 104, 79 Vt 811. 

Wash.—Harrlld v. Spokane School 
List No. 81, 192 P. 1, 8, 112 Wash. 
266, 19 A.L.R. 81L citing Corpus 
Juris. 

Wyo.—Paclfic-Wyomlng Oil Co. v. 
Carter Oil Co., 226 P. 193, 198, 81 
Wyo. 314, citing Corpus Juris, and 
rehearing denied 228 P. 284, 81 
wyo. 462. 

13 C.J. p 691 note 86. 

4SL Tex—Cotherman v. Oriental Oil 
Co., dvApp., 272 S.W. 616. 

43, N.J.—Reese v. Kline Bldg. & 
Const. Co., 149 A. 826, 8 N.J.msc. 

' 296. 

Wash.—Harrlld v. Spokane School 
Dlst No. 81, 192 P. 1. 2, 112 Wash, 
266. 19 A.LJL 811, citing Corpus 
Juris. 

Transfer Realty Co. v. City of 
Buperljor, 147 N.W. 1061, 167 Wls. 

, 687-Hro6pfer v. Sterr, 146 N.W. 
.,97a.,l56iWla 226. 

18 P .692 note 89. 

•4A U.&-->NorthweBteni Theatrical 


Ass'n V. Hannigan, N.T., 218 P. 
369, 134 CCA. 167. 

13 C.J. p 692 note 90. 

Work of art 

Lack of some element of utility 
desired in work of art details ,of 
which were left to artist and execut¬ 
ed In substantial and satisfactory 
way, la not breach of contract. In 
absence of specific contract therefor, 
—^Wagner-Larscheld Co. v. Falrvlew 
Mausoleum Co., 208 N.W. 241, 190 
Wls. 867, 

4& Cal,—Slrch Electrical, etc., Lab¬ 
oratories V. Garbutt, 110 P. 140, 13 
Cal.App. 486. 

Mo.—Bluthenthal, v. May Adv. Co., 
96 A. 434, 127 Md. 277. 

Or.—^Edmunds v. Welling, 110 P. 

533, 67 Or. 108. 

IS C.J. p 692 note 91. 

Waiver of defect In performance see 
infra § 614. 

46. U.S.—^Virginia Bridge & Iron 
Co. v. Camp, D.aPla,, 298 F; 610. 

47. CaL—Producers’ Holding Co. v. 
Hill, 266 P. 207, 201 Gal. 204. 

Colo.—^Vanadium Corporation of Col¬ 
orado Y. WllUs, 256 P. 986, 987, 81 
Colo. 810, citing Oorpns Juris. 
Miss.—Hickory Inv. Co. v. Wright 
Lumber Co., 119 So. 308, 810, 152 
Mies. 826, citing Oorpus Juris. 
Wash.—Harrlld v. Spokane School 
Diet No. 81, 192 P. 1, 2, 112 Wash. 
266, 19 Ain.L.R. 811, ci ting Corpus 
Juris. 

18 GJ. p 691 note 87. 

Forfeiture of deposit 
Distinction between condition pre¬ 
cedent provided,for by express terms 
of contract and condition Implied by 
law. In determining whether substan¬ 
tial compliance Is sufficient, is sub- 
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Ject to cardinal rule that Intention 
of parties, as disclosed by contract, 
must prevail; and as respects Ques¬ 
tion of substantial performance, un¬ 
der land subdivision contract where 
subdivider deposited with owners 
one thousand dollars In nature of se¬ 
curity for good faith of subdivider in 
carrying out contract obligations, to 
be forfeited If subdivider failed to 
sell half of lots within time speci¬ 
fied, and Bubdivlder, within such 
time, sold one hundred twenty-seven 
out of two hundred fifty-five lots, 
and owners showed no damage from 
failure to sell one additional lot «Q- 
ulty would not permit forfeiture of 
deposit-Interstate Bldg. Corpora¬ 
tion V. HllUs, 66 S.W.2d 697, 17 Tenn. 
App. 171. 

Time 

Equity court generally will relieve 
party falling to perform contract 
strictly as to time, unless it affirma¬ 
tively appears that time is essential 
element of agreement—Hunter-Benn 
& Co. Company v. Bassett Lumber 
Co., 189 So. 848, 224 Ala. 216. 

TT.S.—^Dorrance v.-Barber & Co., 
C.CAl.N.Y., 262 F. 489. 

46. Minn .—State Bank of Montlcel- 
lo V. Lauterbach, 268 N.W. 918, 
928, 198 Minn. 98, citing Corpus 
Joxls. 

N.T.—Ballinger v, Interboro Brew¬ 
ing Co., 186 N.T.S. 481, 194 App. 
Dlv. 205. 

Tex—Cotherman v. Oriental Oil Co., 
Civ.App., 272 S.W. 616. 

Wyo.—^Lusk Lumber Co. v. Inde¬ 
pendent Producers Consolidated, 
249 P. 790, 85 Wyo. 881, rehearing 
denied 252 P. 1029, 86 Wyo. 84. . 
18 C.J. p 692 note 92. 
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or intentional departure 50 the defects must not per¬ 
vade the whole or be so material that the object 
which the parties intended to accomplish, to have a 
specified amount of work performed in a particular 
manner, is not accomplished,5i and the material or 
services must have been accepted or retained.®^ 
Benefit or lack of benefit to the adverse party is an 
important element in determining the right to re¬ 
cover on the theory of substantial performance.®® 
The nonperformance of a material part of the 
contract will prevent the performance from amount¬ 
ing to a substantial performance.®^ 

§ 509. -Buildings and Other Works 

One who has substantially performed a building con¬ 
tract, that is, one who has In good faith performed all 
important particulars thereof, Is entitled to recover the. 
difference between the contract price and the amount of 
the damages caused by his failure to perform strictly. 


The hardship of the rule requiring strict per¬ 
formance in order to permit recovery on a contract 
generally, when applied to a contractor who has 
undesignedly violated his contract, and the inequi¬ 
table advantage that it gives to an owner who re¬ 
ceives and retains the benefit of the builderis labor 
and materials have led to its qualification;®® and it 
is generally held that, where the compensation is 
due only on the performance of the contract, a lit¬ 
eral and strict performance is not required, and 
if the builder, acting in good faith and intending 
and attempting to perform his contract, does so, he 
may recover the contract price, notwithstanding 
slight and trivial defects or deviations in perform¬ 
ance, for which compensation may be made, in all 
its material and substantial particulars, by an al¬ 
lowance to the owner;®® but the owner is entitled 
to an allowance for the damages he may suffer by 


SOL Iowa.—Scott V. People’s Month¬ 
ly Co.. 228 N.W. 263, 265, 209 Iowa 
503, $7 A.L.R. 413. citing Corpus 
Josls. 

Minn.—State Bank of Montlcello v. 
Lauterbfloh. 268 N.W. 918, 923, 198 
Minn. 98. citing Corpus Juris. 
N.y.—Ciamer v. Bsswein, 220 N.T. 
s. 634, 220 App.Div. 10— BulUnger 
V. Interboro Brewing Co., 185 N.Y. 
S. 481, 194 App.Div. 205. 

Tex.—Co'therman v. Oriental Oil Co., 
Civ.App., 272 S.W. 616. 

V7yo.—Lusk Lumber Co. v. Inde¬ 
pendent Producers Consolidated, 
249 P. 790, 35 Wyo. 881, rehearing 
denied 252 P. 1029, 86 Wyo. 34. 

13 aJ. p 692 note 93. 

Perfoxma&oe under agreement 
Substantial as well as complete 
performance means performance ac¬ 
cording to the terms of the agree¬ 
ment. not tho doing of some act 
which is as advantageous financially 
to the promisee as the agreed act 
would have been.—Clough v. A, J. 
Stillwell Meat Co., 86 S.W. 680, 112 
Mo.App. 177. 

51. Minn.—Brahta v. Triumph 
Farmers’ Blevator Co., 179 N.W. 
661, 147 Minn. 74. 

Mo.—St Louis, Memphis & S. B. R. 
Co. V. Houck, 97 S.W. 968, 120 Mo. 
App. 684. 

N.T.—BulUnger v. Interboro Brew¬ 
ing Co., 185 N.Y.S. 481, 194 App. 
Dlv. 206. 

Tex.—Cotherman v. Oriental Oil Co., 
Civ.App., 272 S.W. 616. 

Wyo.—Lusk Lumber Co. v. Inde¬ 
pendent Producers ConsoUdated, 
249 P. 790, 85 Wyo. 381, rehearing 
denied 262 P. 1029, 86 Wyo. 84. 

18 aJ. p 692 note 93. 

Performance held substantial 

(1) Generally.—Stoeppleman v. 

Carter, Tex.Civ.App., Ill S.W.2d 774. 

(2) Drawing plans execution of 
which would have cost seventy five 


thousand dollars, under contract of 
architect to draw plans for building 
estimated to cost seventy thousand 
dollars,—Vaky v. Phelps, Tex.Clv. 
App., 194 S.W. 601, error refused. 

(8) HauUng all wood except about 
sixty seven and one-half oords, un¬ 
der contract to haul some thousands 
of cords.Johnson v. Meyers, 177 P. 
681, 91 Or. 179. 

(4) Performli^ ninety nine and 
two-thirds per cent of agreement to 
furnish terra cotta and falUng only 
to, furnish the Untels, as to which 
there was a dispute regarding the 
materiaL—Northwestern Terra Cot¬ 
ta Co. V. Caldwell, Neb.. 284 F. 491, 
148 C.C.A. 267, 

Bmployment of partlonlas attor¬ 
ney to foreclose mortgage was not 
essential consideration, for defend¬ 
ant’s agreement to bid at foreclosure 
sale, or, if so, was substantially 
complied with by employment and 
subsequent discharge.—Gregg v. 
England Loan Co., 287 S.W. 161, 171 
Ark. 980. 

53. Kan.—Denton v. Atchison, 8 P. 
760, 84 Kan. 438. 

53l Wyo.—Lusk Lumber Co. v. In¬ 
dependent Producers Consolidated, 
849 P. 790, 85 Wyo. 381, rehearing 
denied 262 P. 1029, 36 Wyo. 34. 

54. Minn.—State Bank of Montlcel¬ 
lo V. Lauterbach, 268 N.W. 918, 
928, 198 Minn. 98, citing Corpus 
Juris. 

N.T.—Roberts Bros. Qo. v. Grain, 221 
N.Y.S. 821, 129 Misc. 406—Ralsler 
Sprinkler Co. v. General Platers' 
Supply Co., 178 N.Y.S. 485. 

Pa.—Brown v. Postemock’s Beauty 
Parlor, 14 Pa-Dist, & Co. 480—^Bell 
Telephone Co. of Pennsylvania v. 
Hey, 14 Pa.Dlst. & Co. 895. 

18 C.J. p 692 note 95. 

Perforaumoe lew than, substantial 
In law action, conditional seller 
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would not be entitled to recovery for 
performance leas than substantial 
performance of contract to Install 
chattels.—^Rollin v. Grand Store Fix¬ 
ture Co., 246 N.Y.S. 371, 231 App.Div. 
47. reversing 244 N.Y.S. 82, 137 Misc. 
888 . 

Bxousable nonpeifoimaiioa 
Where compensation is agreed on 
as an equivalent for full perform¬ 
ance, and where there Is excusable 
nonperformance for an extended pe¬ 
riod the service actually rendered 
under the contract is not a substan¬ 
tial performance of the entire con¬ 
tract such as will enable the plain¬ 
tiff to recover full compensation.— 
Sandry v. Brooklyn School Dist No.- 
78 of Wmiarns County, 182 N.W. 689, 
47 N.D. 444, 16 A.L.R 719. 

55. Cal.—Thomas Haverty Co. v. 
Jones. 197 P. 106, 107, 186 Cal. 
286, quoting Corpus Juris. 

Pa.—Baldwin v. Woodlawn Land Co., 
18 Pa.Di8i & Co. 669. 672, quoting 
Cox 3 ^ juris. 

9 aJ. p 739 note 22. 

56. TJ.S.—Walsh Const Co. v. City 
of Cleveland^ D.C.Ohlo, 271 P. 701, 
afflinned, C.CAi., City of Cleveland 
V. Walsh Const Co., 279 F. 67. 

Ark.—J. B. Hollingsworth & Co. v. 
LeachylUe. Special School Dist., 249 
S.W. 24, 167 Ark. 480—Roseburr v. 
McDaniel, 227 S.W. 897, 147 Ark. 
208. 

Cal—Atowlch v. Zimmer, 25 P.2d 6. 
218 Cal. 768—Brown v. Agullax, 
259 P. 786, 202 Cab 148^homas 
Haverty Co. v. Jones, 197 P. 106, 
107, 185 CaL 286, quoting Coxpns 
Juris—Rishard v. Miller, 188 P. 
50, 182 Cal. 851—Smith v. Mathews 
Const Co., 179 P. 206, 179 CaL 797 
—Standard Cabinet Works v. Na¬ 
than, 4 P.2d 166, 117 Cal.App. 584 
—Norton v. Meyers, 276 P. 611, 98 
CaLApp. 176—Gale v. Dixon, 267 
P. 842, 91 Cal.App. B26—Shum^wiy 
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reason of the failure to perform strictly,*’ such as | the cost or expense of putting the structure or wort 


y. Woolwlne, 2S7 F. 898, 84 Cal. 
App. 220—Bavin & Bnreh Co. v. 
Bard, 265 P. 200, 81 CaLApp. 733— 
Hallenaleben v. Heine Plano Co., 
201 P. 942, 64 Cal.App. 296—Con¬ 
rad V. Poerst, 201 P. 795, 64 Cal. 
App. 277—Joseph Muato Sona-Kee- 
nan Co. v. Pacific States Corpora¬ 
tion, 192 P. 138, 48 CaLApp. 452. 
Colo.—^Zambaklan y. Leson, 246 P. 

268, 79 Colo. 360—^Zambaklan v. 

‘ Leson, 284 P. 1066, 77 Colo. 183— 
Stewart y. Breckenridgfe, 169 P. 
648, 69 Colo. 108. 

Conn.—Commercial Discount Co. v. 
Town of Plainfield, 180 A. 811, 120 
Conn. 274—^Kelley v. Hance, 142 A. 
683, 108 Conn. 186—Young y. She- 
tucket Coal & Wood Co., 115 A. 
672, 97 Conn. 92—^Fagerholm v. 
Nielson. 106 A. 833. 98 Conn. 380— 

M. J. Daly & Sons y. New Haven 
Hotel Co., 99 A. 863, 91 Conn. 280. 

IlL—Mason v. Grlfllth, 118 N.E. 18. 
281 Ill. 246—^Edward Edlnger Co. 
y. Willis, 260 IlL App. 106. See 
Sundstrom y. Weinrich, 207 Ill. 
App. 318—^Bloaaat y. Llpplncott. 
204 IllJlpp. 283. 

Iowa.—^HayeseV. Ramsey, 217 N.W. 
808, 206 Iowa 167—Miller v. Gray, 
217 N.W. 228, 206 Iowa 1306— 
fftratmeyer v. Hoyt 174 N.W. 248, 
189 Iowa 86, 

Kan.—Glen W. Dickinson Theatres 
y. Brinker, 76 P,2d 883, 147 Kan. 
261. 

Ky.—Well y. B. E. Bullaloe ft Co., 66 
S.W.2d 704, 261 Ky. 678—Caasin- 
elU v. Stacy, 88 S.W.2d 980, 238. 
. Ky. 827—Vincennes Bridge Co. v. 

Walker, 205 S.W. 778, 181 Ky. 661. 
La.—^Du Bos v. Sanders, 139 So. 661, 
174 La. 27—Anchor Fireproofing 
Co. y. Stewart-McGehee Const. Co., 
142 So. 788, 176, La. 7—Cairy v. 
Randolph, 6 L&Ann. 202—^Rei- 
mann Const. Co, v. Upton, App., 
178 So. 628—^Relcke v. Bland, 7 La 
App. 280, 666—Succession of Ker¬ 
ry V. Freed Realty Co., 6 LaApp. 
487—Davidson y. McGrath, 5 La 
App. 126, 126, citing Corpus Jnils 
—^Peterson v. Sutter, 4 La.App. 180 
—^Peterson v, Peralta 3 LaApp. 
616, 618, citing Corpus Juris. 

Mass.—^Zarthar v. Sallba 185 N.E, 
367, 282 Mass. 668—De Vlto y. Uto, 
148 N.E. 466, 253 Mass. 239—Lynch 
y. Culhane, 185 N.E. 119, 241 Mass. 
219—Handy v. Bliss, 90 N.E. 864, 
204 Mass. 613, 134 Am.S.R. 673— 
Buttrick Lumber Co. y. Collins, 89 

N. E. 138, 202 Mass. 413. 

Miss.—^Hickory Inv. Co. v. Wright 
Lumber Co.. 119 So. 808, 162 Miss. 
825. 

N.J.—Globe Home Improvement Co. 
y. Miohnlsky, 199 A. 393, 120 N.J. 
Law 233—White Door Bed Co. y. 
U. S. Mortlsage ft Title Guaranty 
Co. of New. Jersey, 146 A. 216, 106 
N.J.Law 872; . 


N.Y.—^Nleman-Irvlng & Co. y. Lasen- 
by, 188 N.B. 266, 268 N.Y. 91, re¬ 
versing 262 N.T.S. 1022, 289 App. 
Dlv. 766, motion denied 188 N.E. 
46, 262 N.Y. 619—Jacob & Youngs 
y. Kent 129 N.E. 889, 230 N.Y. 239, 
affirming 176 N.Y.S. 281, 187 App. 
Dlv. 100, reargument denied 180 N. 
B. 983, 280 N.Y. 666—Green v. Bel¬ 
la 233 N.Y.S. 7, 226 App.Div. 808 
—Jacobs ft Youngs v. Kent 176 N. 
Y.S. 281, 187 App.Div. 100—Gen¬ 
eral Const Co. V. State, 176 N.Y.S. 
676, 104 Mlsc. 293—Brainard v. 
Ten Eyck, 168 N.Y.S. 116, 102 MIsa 
20—Gens v. Tuscany Realty Co., 

166 N.Y.S. 1076. 

N.C.—^Hamlet Ice Co. v. J. A, Jones 
Const Co.. 139 S.E. 771, 194 N.a 
407—R A. Poe ft Co. V. Town of 
Brevard, 94 S.E. 420, 174 N.G 710. 
N.D.—Karllnskl v. P. R ft H. Lum¬ 
ber ft Construction Co., 281 NW. 
898, 68 N.D. 522—Dinnle v. Lakota 
Hotel Co., 186 N.W. 248, 48 N.D. 
667. 

Ohio.—^Dreher v- McKenzie, 16 Ohio 
Clr.Ct,N.S., 55—Reaugh Const Co. 

V. Corlett, 23 Ohio N.P..N.S., 386. 
Okl.—Raltmau v. McCune, 80 P.2d 

878, 167 OkL 611—Hunt v. Tulsa 
Terrazzo ft Mosaic Co., 11 P.2d 621, 

167 Okl. 174—Lane y. P. S. Miller 
Lumber Co., 222 P. 968, 101 Okl. 
14—Kelley y. Hamlltoa 189 P. 635, 
78 OkL 179—^Roblnson v. Beaty, 
181 P. 941, 76 Okl. 69. 

Or.—Turner y. Jackson, 11 P.2d 1048, 
1049, 139 Or. 689, citing Corpus JU- 
zls. 

Pa.—^Baldwin y. Woodlawn Land Co., 
13 Pa.Dl8t ft Co. 569, 572, quoting 
■Oorpus Juris—^Mlgnattl y. Silver, 
92 Pa.Super. 472—Standard Const 
Co. V. Quaker City Cracker Co., 78 
Pa.Super. 402. 

Tenn.—Mullins y. Greenwood, 6 
TenmApp. 827. 

Tex.—Atkinson v. Jackson Bros., 
Com.App., 270 SW. 848, 38 A.L.R 
1877, modifying, Clv.App., 269 S. 

W. 280—DItmar v. Beckham, Cly. 
App., 86 SW.2d 801, error dis¬ 
missed—Stout y. Sommers, Civ. 
App,, 28 S.W.2d 247, affirmed Som¬ 
mers v. Stout Com.App., 44 S.W. 
2d 901—^Davidson y. Swanson, Civ. 
App., 24 S.W.2d 776—Timmins y. 
Independent Lumber Co., CIy.App., 

7 S.W.2d 130. 

Utah.—Stephens y. Doxey, 198 P. 
261, 68 Utah 196. 

Wash.—^Bvers v. Broadvlpw Dairy 
Co., 266 P. 726, 147 Wash. 670— 
Wray v. Young, 210 P. 794, 122 
Wash. 330. 

Wyo.—^Lusk Lumber Co. v. Inde¬ 
pendent Producers Consolidated, 
249 P. 790, 36 Wyo. 881, rehearing 
denied 262 P. 1029, 36 Wyo. 84— 
Finley y. Pew, 205 P. 810, 317, 28 
' Wyo. 342, citing Corpus Juris, and 
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rehearing denied 206 P. 148, 28 
Wyo. 842. 

9 C.J. p 739 note 23. 

Denial of arohiteet’s omrtlfloate 
Where contract had been substan¬ 
tially performed, owner is properly 
charged with amount of unpaid bal¬ 
ance of contract price, notwithstand¬ 
ing denial of architect's final certifi¬ 
cate.—^McDonnell y. Vitille, 162 A, 
738, 111 N.J.Hq. 602. 

Where a building contract was de¬ 
fectively performed, if the defects 
were remediable, the contractor was 
entitled to recover the contract price 
plus proved extras which ought to 
be paid for, less the amount neces¬ 
sary to remedy the defects.—Kasbo 
Const Co. v. Minto School Dlst of 
Cavalier County, 184 N.W/ 1029, 48 
N.D. 423. 

No InJuJT 

Contractor connecting sprinkler 
system to main by smaller tap than 
stipulated Is entitled to recover 
price where no Injury Is shown.— 
Rockwood Sprinkler Co. y. Johnson, 
115 So. 491, 166 La. 291. 

Nsoesslty of Invoking dootxlne 
Where contractor had not fully 
performed building contract, he could 
not recover thereon without invok¬ 
ing equitable doctrine of substantial 
performance. — Dupuy v. Shilling, 
Tex.Clv.App., 298 S.W. 934. 

Fom of action 

An action under the common 
counts and bill of particulars to re¬ 
cover a balance claimed to be due on 
a contract for painting, etc., and for 
extras, was on the contract, and not 
on quantum meruit, although deduc¬ 
tions might be made because there 
was not entire conformity to the 
contract—Fagerholm v. Nielson, 106 
A. 883, 93 Conn. 380. 

67. Ark.—^Roseburr y. McDaniel, 
227 S.W. 897, 147 Ark. 208. 

Cal.—Thomas Bta.verty Co. v. Jones, 
197 P. 106, 107, 186 Cal. 286, quot¬ 
ing Cozpu Joxls—Standard Cab¬ 
inet Works v. Nathan, 4 P.2d 166, 
117 Cal.App. 684. 

Conn.—M. J. Daly ft Sons v. New 
Haven Hotel Co., 99 A. 863, 91 
Conn. 280. 

EL—Mason v. Griffith, 118 N.E. 18, 
218 IlL 246—Art Craft Re-Roofing 
Co. y. WllUams, 264 IlLApp. 477. 
N.Y.—Nieman-Irvlng ft Co. v. Lazen- 
by, 188 N.B. 265, 268 N.Y. 91, re¬ 
versing 262 N.Y.S. 1022. 239 App. 
Dlv. 766, motion denied 188 N.E. 
46, 262 N.Y. 619—Green v. Bella, 
288 N.Y.S. 7, 225 App.Div. 308. 
N.D.—Karllnskl v. P. R. & H. Lum¬ 
ber ft Construction Co., 281 N.W. 
898. 

Ohio.—Dreber v. McKenale, 16 Ohio 
Clr.Ct,N.S., 65, 
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in the condition called for by the contract and 
this rule applies irrespective of the fact that the 
structure, as completed, is of as great or even great¬ 
er value than the structure called for.®* This right 
of the contractor to recover, however, does not ap¬ 
ply where he performs the contract in a careless 
and negligent manner,®® and he must have attempt¬ 
ed in good faith to perform.®^ Where there is a 
substantial performance, the owner cannot avoid 
payment by refusing to accept the building when 
completed.®^ 

A contractor who has completely performed the 
contract is entitled to the full contract price, not¬ 
withstanding his failure to perform a condition sub¬ 
sequent which under the circumstances of the case 
he was not obligated to perform.®® Recovery may 
be had on a quantum meruit for beneficial services 
rendered and material furnished and accepted;®* 


but one who has not substantially performed and 
who has no enforceable cause of action on the quan¬ 
tum meruit or on an implied contract cannot recov¬ 
er on the contract®® 

Where there are specific directions or terms as to 
the performance of the contract, it has been held 
that a substantial performance is not sufficient, but 
there must be a strict and literal performance;®® 
and the general rule does not apply where the con¬ 
tract provides a specific method of adjustment in 
case of breach.®"^ 

What constitutes substantial performance. The 
question of substantial performance is one to be 
determined in each case with reference to the exist¬ 
ing facts and circumstances.®® Substantial per¬ 
formance is not full performance®® or exact per¬ 
formance in every slight or unimportant detail,^® 
but performance of all important particulars.^^ 


WaslL—^Bvers v. Broadview Dairy 
Co., 266 P. 726. 147 Wash, 570. 
Wyo.—Lusk Lumber Co. v. Inde¬ 
pendent Producers Consolidated, 
249 P. 790, 86 Wyo. 881, rehearing 
denied 262 P. 1029, 36 Wyo. 84. 

9 CJ. P 740 note 24. 

WlMce there was no evldenoe of 
amourit of damages suffer^ by own¬ 
er, contractor wa^ held to be entitled 
to full contract prlcej^Relmann 
Const. Co. V. Upton, La-App., 178 So. 
628. 

68. Cal.—-Thomas Haverty Co. v. 
Jones, 197 P. 105, 107, 186 Cal. 
286, quoting Coxpiu Jails. 

Colo.—Zambaklan v. Leson, 246 P. 
268, 269, 79 Colo. 860, citing Cor¬ 
pus Jails. 

N.J.—Anderson v. Odd Fellows Hall 
Ass’n of Jersey City, 86 A. 867, 84 
N.J.Law 176. 

N.Y.—Coopersmlth v. Wang, 197 N. 
T.S. 419, 203 App.Div. 290—Stan¬ 
ton V. State, 176 N.T.S. 668, 103 
Mlsc. 221, affirmed 174 N.Y.S, 922, 
187 App.Div. 963. 

N.a—Moss V. Best Knitting Mills, 
130 S.E. 635, 190 N.C. 644. 

Wash.—White v. Mitchell, 213 P. 10, 
123 Wash. 630. 

9 C.J. p 740 note 25. 

Measure of damages for breach of 
building contract generally see 
the C.J.S. title Damages S 79, also 
9 C.J. p 798 notes 80-34, p 794 
notes 86-49, p 796 notes 60-61, p 
810 note 19, p 811 notes 20-27, p 
. 812 notes 28-84. 

69. Wls.—^Poeller v. Heinta, 118 N. 
W. 643, 187 Wls. 169, 24 L.R.A,N. 
S., 827. 

ea N.T.^ohn H. Carpenter Co. v. 
Ellsworth, 136 N.T.S. 108, 15 App. 
Div. 682—Stanton v. State, 176 N. 
Y.S. 668, 103 MIso. 221, affirmed 
174 N.Y.S. 922, 187 App.Div. 968. 

17CJ.S.-60 


61. D.C.—^Turner v. Henning, 262 P. 
687, 49 App.D.a 188. 

N.Y.—Stanton v. State, 176 N.T.S. 
668 , 103 Mlsc. 221. affirmed 174 N. 
Y.S. 922, 187 App.Div. 963. 

Pa.—Smyers v. Zmltrovitch, 66 Pa. 
Super. 440. 

Tex.—Atkinson v. Jackson Bros., 
Com.App,, 270 S.W. 848, 88 A.L.K. 
1877, modlfyit>g, Civ.App., 269 8. 
W. 880—Stoeppleman v. Carter, 
Civ.App.. Ill S.W.2d 774. 

Wash.—^Evana v. Golst, 166 P. 780, 

90 Wash. 100. 

Wia—^Nees v. Weaver, 269 N.W. 266, 
222 Wia. 492, 107 A.L.R. 1406. 

9 C.J. p 741 note 27. 

WlUfol or luteiitlonAl deviation 
Deviation from express contract 
prevents recovery In quasi contract 
in case of willful default in perform¬ 
ance of Bubfeitantlal stipulation.— 
Cobb V. Library Bureau, 167 N.B. 
766, 268 Mass. 3li. 

62. Iowa.—Henry v. Jons, 146 N.W. 
909, 164 Iowa 864. 

N.J.—Korman v. Livezey, 103 A. 881, 

91 N.J.Law 699. 

63. Okl.—Nelson v. Reynolds, 168 
P. 801, 69 OkL 168. 

64. Ill.—Spiro v. Cable, 248 IllA.pp. 
343. 

La—Relmann Const Co. v. Upton, 
App., 178 So. 628—Reloke v. Bland, 
7 LaApp. 280, 666—Peterson v. 
Sutter, 4 LaApp. 180. 

Mich.—Germain • v. Stanton Union 
School Dlst, 122 N.W. 624, 128 N. 
W. 798, 168 Mich. 214—Sheldon v. 
Leahy, 69 N.W. 76, 111 Mloh. 29. 
N.Y.—Schulae v. Farrell, 126 N.Y.S. 

678, 142 APP.D1V. 18. 

Detrimental vturiaace 
If the contractor makes a substan¬ 
tial variance from the terms of the 
contract to the detriment of the 
owner, there can be no recovery on 
a quantum meruit^—Simpson Con- 
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structlon' Co. v. Stenberg, 124 IlL 
App. 822. 

ITnnsabla material 

Where partially completed struc¬ 
ture waa defective due to subcon¬ 
tractor’s poor workmanship, recov¬ 
ery could not be bad against owner 
canceling construction contract for 
work or materials which built defec¬ 
tive part of structure, except such 
as could be used in proper recon¬ 
struction.—^Parsons Const Co. v. • 
Gifford. 262 N.W. 608, 129 Neb. 617. 
86. Tex,—Thames v. Clesl, Clv.App., 
208 S.W. 195.. 

Right to recover compensation where 
builder does not substantially per¬ 
form and full performance Is not 
waived or excused generally see 
supra § 867. 

66. Ga.—Maner v. Clark-Stewart 
Co., 109 S.E. 178, 27 Ga.App. 558. 

9 C.J. p 741 note 28. 

67. N.C.—R. A Poe & Co. v. Town 
of Brevard, 94 S.E. 420, 174 N.C.- 
710. 

68. Cal.—Collins v. Romish, 188 P. 
660, 182 CaL 360—Norton v. Mey¬ 
ers, 276 P. 611, 98 Cal.App. 176— 
Bavin & Burch Co. v. Bard, 266 P. 
200, 81 CaLApp. 733. 

Mass.—Glazer v. Schwarts, 176 N.B. 
618, 276 Mass. 64—Smedley v. 
Walden, 141 N.B, 281, 246 Mass. 

9 aJ.’ p 748 note 80 [a], [d]. 

66. N.Y.—Schleven v. Bmerlck, 221 
N.Y.S. 780, 220 App.Dlv. 468. 

70l Tex.—McBumett v. Smith & 
McCallln, Clv.App., 286.S.W. 699. 

71. Tex.—^McBumett v. Smith & 
McCallln, supra. 

9 C.J. p 743 note 40 [a], 
bunateilal or ezoased deviatiOBB 
For building contractor to recover 
for substantial performance, proof 
was required that deviations were 



§509 


CONTRACTS 


17 C.J.S. 


There is a substantial performance where a vari¬ 
ance from the specifications of the contract is inad¬ 
vertent or unintentional and unimportant,'^2 and is 
one by which the building or structure as a whole 
is not impaired where the building or structure 
can be and actually is used after it is erected for 
its intended purpose ,*'^4 where the defects can be 
remedied by the owner without any great expendi¬ 
ture,and without material damage to other parts 
of the structure,^® and may without injustice be 
compensated for by deductions from the contract 
price,77 and it is apparent that the builder endeavor¬ 
ed in good faith to fulfill his contract ;78 where the 
work is, in fact, done under the direction and to 
the satisfaction of the architects in compliance with 


the contract, although not to the entire satisfaction 
of the owner,*79 or where it is done under the 
supervision of the owner and as directed, and is 
accepted and partly paid for. 80 The defect, howev¬ 
er, must not run through the whole work or be such 
that the object of the owner to have a specified 
amount of work done in a particular way is not ac- 
cbmplished.81 Substantial compliance may occur 
through the action of both the contractor and the 
owner, for example, where the contract provides 
that the owner may take possession and complete 
it, and he does so.88 A building, although defective 
in some respects, may be accepted as substantially 
in conformity with the contract, and in such case 
the contractor can recover the contract price with- 


Iramaterlal or Juatlfled or excused. 
In absence of evidence contractor did 
not Intend to deviate from contract 
—Hub Const Co. v. Dudley Wood 
Works Co., 176 N.B. 48, 274 Mass. 
4 ^ 8 . 

72. Cal.—Brown v. Aguilar, 269 P. 
736, 202 Cal. 143—Rlschard v. Mil¬ 
ler, 188 P. 60, 182 Cal. 861. 

Colo.—^Zambakian v. Leson, 246 P. 
268, 79 Colo. 360. 

m.—Art Craft Re-Rooflng Co. v. 

Williams, 264 IlLApp. 477. 

Iowa.—Hayes v. Ramsey, 217 N.W. 
808, 206 Iowa 167—P. E. Marsh & 
Co. v. Light & Power Co. of St 
Ansgar, 196 N.W, 764, 196 Iowa 
.926. 

N.T.—Nesblt v. Braker, 93 N.T.S. 

866 , 104 App.Dlv. 398. 

N.C.—Moss v. Best Knitting Mills, 
ISO S.BL 636. 190 N.Q 644, 

Tex.—Stout v. Sommers, Clv.App., 28 
S.W.2d 247, affirmed Sommers v. 
Stout Com.App., 44 S.W.2d 901— 
Dupuy Vi Shilling, Clv.App., 27 S. 
W.2d 323, error dismissed. 

Wash.—White v. Mitchell, 218 P. 10. 

128 Wash. 630. 

9 C.J. p 741 note 29. 

' is whether a substantial 

sum Is required to complete the 
work.-Edward Edlnger Co. v. Wil¬ 
lis, 260 IlLApp. 106, 132. 

Advanoes 

'The fact that defendant had fur¬ 
nished to plaintiff, his subcontractor, 
certain materials which plaintiff 
should have furnished under his con¬ 
tract and for wh'lch defendant was 
allowed credit does not disprove 
substantial performance by plaintiff 
of his contract since such Items are 
similar to advances by defendant of 
a similar amount of money.—Finley 
T. Pew, 206 P. 810, 28 Wyo. 342, re¬ 
hearing denied 206 P. 148, 28 Wyo. 
342. 

Variance hbld not too great 
Colo.*-"Stewart v. Breckenrldge, 169 
'flPi' 641, 69 Colo. 108. 

G6nn>—Zjajodc v. Szrzepkowskl, 141 
'A. 661, 107. Conn. 682. 


La.—Blakesley v. Ransonet. 106 So. 
364. 159 La. 310. 

NT.—^Meulenbergh v. Coe, 160 N.T.S. 
681. 

Tex.—^Dupuy v. Shilling, Clv.App., 
27 S.W.2d 823, error dismissed. 
Wyo.—^Tlnley v. Pew, 206 P. 310, 28 
Wyo. 342, rehearing denied 206 P. 
148, 28 Wyo. 342. 

9 CJ. p 741 note 28 [e]. 

73, Cal.—^Thomas Haverty Co. v. 
Jones, 197 P. 105, 108, 186 CaL 286, 
citing Cotpns iTails—Norton v. 
Meyers, 276 P. 611, 98 Cal.App. 176. 

Iowa.—Hayes v. Ramsey, 217 N.W. 
808, 206 Iowa 167—F. E. Marsh & 
Co. V. Light & Power Co. of St 
Ansgar, 196 N.W. 764, 196 lowa 
926. 

Tex.—Dupuy v. Shilling, Clv.App., 27 
S.W.2d 823, error dismissed. 

9 C.J. p 741 note 30. 

74. Cal.—Thomas Haverty Co. v. 
Jones. 197 P. 106, 108, 186 CeJ. 286, 
citing Ooxpim gulB—Norton v. 
Meyers, 276 P. 611, 98 Cal.App. 175. 

N.C.—Moss V. Best Knitting Mills, 
180 S.E. 685, 190 N.a 644. 

9 C.J. p 742 note 81. 

76, Cal.—^Thomas Haverty Co. v. 
Jones, 197 P. 105, 108, 186 Cal. 2861 
clUng Ooxpns Taxis—Collins v. 
Ramish, 188 P. 660. 182 Cal. 360— 
Rlschard v. Miller, 188 P. 60, 182 
Cal. 861—Norton v. Meyers, 276 P. 
611, 98 CaLApp. 176. 

N.C.—Moss V. Best Knitting Mills, 
130 S.E. 635, 190 N.C. 644. 

Wash,—White v. Mitchell, 218 P, 
10. 123 Wash. 680. 

9 C.J. p 742 note 82. 

It'S. Cal.—^Norton v. Meyers, 276 P. 

611, 98 CaLApp. 176.' 

Iowa,—Hayes v. Ramsey, 217 N.W, 

I 808. 206 Iowa 167—F. E. Marsh & 
Co. V. Light & Power Co. of St 
Ansgar, 196 N.W. 764, 196 Iowa 
926. 

j Tex.—^Dup^y v. Shilling, Clv.App., 27 
I S,W.2(1 828, error dismissed. 
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Wash.—^White v. Mitchell, 218 P. 10, 
123 WasL 630. 

9 C.J. p 742 note 88. 

77. Iowa.—Hayes v. Ramsey, 217 N. 
W. 808, 206 Iowa 167—F. B. Marsh 
& Co. V. Light & Power Co. of St 
Ansgar, 195 N.W. 754, 196 Iowa 

9 C.J. p 742 note 34. 

78. CaJ.—^Brown v. Aguilar, 269 P. 
736, 202 Cal. 143—Rlschard v. Mil¬ 
ler. 188 P. 50, 182 Cal. 851. 

Tex.—Dupuy v. Shilling, Clv.App., 
27 S.W.2d 823, error dismissed. 

9 C.J. p 742 note 85. > 

Prevention of performance 
That building contractor did not 
continue In his efforts to complete 
performance did not convex^ his de¬ 
fault into a willful or voluntary de¬ 
fault where he was deprived of the 
opportunity to do so by act of owner 
not justified by contractor's conduct 
with respect to completion of con- 
tract.-M. J. Daly & Sons v. New 
Haven Hotel Co., 99 A. 858, 91 Conn. 
280. 

79. N.T.—Crube v. Schulthelss, 67 
NT. 669. 

80. Mo.—Hanenkratt v. Brougham, 
147 S.W. 1129, 164 Mo.App. 108. 

81. Cal.—Thomas Haverty Co. v. 
Jones, 197 P. 105, 108, 186 CaL 286, 
citing Corpus Taxis. 

9 aj. p 742 note 88. 

Defect pervading whole oontmot 
Under a contract to make a "war 
ter-tlght" cellar, by pursuing a spec¬ 
ified method, mere proof that the 
cellar, as actually constructed, was 
“water drained" fails to establish a 
performance, for the defect Is not 
merely technical, inadvertent, or un¬ 
important, but pervades the whole 
contract—MacKnlght Fllntlc Stone 
Co. V. New Tork, 62 N.T.S. 747, 81 
App.Dlv. 282, reversed on other 
grounds 64 NE. 661, 160 N.T. 72. 
BdL NJD.—Dinnle v. Dakota Hotel 
Co.. 186 N.W. 248. 48 N.D. 667. 
Completion by owner generally see 
infra 8 618. 
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out proving the value of the labor and materials.88 
A mere trespass has no bearing on the question of 
substantial performance.^* 

On the other hand, to constitute substantial per¬ 
formance a general adherence to the plans pre¬ 
scribed is not sufficient, and the contract is not sub¬ 
stantially performed if the builder willfully, care¬ 
lessly, or in bad faith fails strictly to perform the 
contract according to its terms,86 or leaves his work 
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incomplete in any material respect,*® or omits work 
that cannot be done by the owner except at a great 
cost,*"^ or with great risk to the building,** or makes 
deviations and omissions that effect a large saving 
to himself and a consequent damage to the owner,** 
or that in fact substitute a new contract for the 
original one,** or which are so substantial as not to 
be capable of remedy, and an allowance out of the 
contract price will not give the owner essentially 
what he contracted for.91 


SB. Ala.—Gray v. Wood, 127 So. 148, 
220 Ala. 587. 

94 Cal.—Thomas Haverty Co. v. 
Jones, 197 P. 106, 185 Cal. 286. 

8& Conn.—M. J. Daly & Sons v. 
New Haven Hotel Co., 99 A. 863, 
91 Conn. 280. 

HI.—Art Craft Re-Booflng Co. v. Wil¬ 
liams, 264 IlLApp. 477, 

Xowa.—Gkildwitzer v. Hummel. 206 N. 

W. 264, 201 Iowa 761. 

Ky.—Caasinelll v. Stacy, 88 S.W.2d 
980, 288 Ky. 827. 

Hass.—^Lynch v. Culhane, 129 N.E. 
717, 287 Mass. 172. 

Mich.—Otto Mlsch Co. v. B. E. Davis 
Co.. 217 N.W. 38. 241 Mich. 286. 
N.Y.—Cramer v. Bssweln, 220 N.T.S. 
634, 220 App.Dlv. 10—Cramer v. 
Bssweln, 220 N.Y.S. 634, 220 App. 
Dlv. 10—Mississippi Shiphuilding 
Corporation v. Lever Bros. Co., 199 
N.Y.S. 777, 206 App.Dlv. 669, T»- 
versed on other gipunds 142 N.B. 
832, 237 N.Y. 1, reargument de¬ 
nied 148 N.B. 744, 237 N.Y. 566— 
Brackman v. Gillies, 188 N.Y.S. 
760. 

Fa.—McAdams v. Smith, 66 Pa.Super. 
668—Smyers v. Zmitrovltch, 55 Pa. 
Super. 440. 

Tex.—Atkinson v. Jackson Bros., 
Com.App., 270 S.W, 848, 88 A.L.R. 
1377, modifying, Clv.App., 259 S.W, 
880—Stoeppleman v. Carter, Civ. 
App,, 111 S.W.2d 774. 

WIs.—^Noos v. Weaver, 269 N.W. 266, 
222 WIs. 492, 107 A.L.R. 1406. 

9 C.J. p 742 note 39. 

Oiaok of fonadatloiL 
"As a matter of law, It Is a sub¬ 
stantial failure if the foundation of 
a house cracks so as to leak, and 
crumble, Immediately after its com¬ 
pletion, whereas if it had been prop¬ 
erly constructed it would have done 
neither."—Nance v. Patterson Bldg. 
Co., 131 S.W. 484, 140 Ky. 664, 666, 
140 Am,S.R. 398. 

Omitted work 

In the construction of a roadbed 
for a railroad there Is no substan¬ 
tial bona fide performance If work 
Is omitted, even If such omitted por¬ 
tion may be executed at a trifling 
expense.—Flnegan v. L’Bngle, 8 Fla. 
413. 

• 86. 111.—See Errant v. Columbia 
Western Mills, 196 IlLApp. 14. 


N.Y.—Steel Storage & Elevator 
Const. Co. V. Stock. 121 N.B. 786, 
225 N.Y. 178, reversing 156 N.Y.S. 
1146, 172 App.Dlv. 936—Schleven v. 
Bmerick, 221 N.Y.S. 780, 220 App. 
Dlv. 468—Cohen v. Eggers, 220 N. 
Y.S. 109, 219 App.Div. 429—Cooper- 
smith V. Wang. 197 N.Y.S. 419, 203 
App.Dlv. 290—W.- B. Armstrong Co. 
V. State,. 178 N.Y.S. 786, 188 App. 
Dlv. 197—Gompert v. Healy, 183 N. 
Y.Supp." 689, 149 App.Dlv. 19ft— 
Bralnard v. Ten Eyck, 168 N.Y.S. 
116, 102 Mlsc. 20. 

Ohio.—Condon v. H. C. Haaen Con¬ 
tracting Co., 170 N.E. 870. 122 Ohio 
St 100. 

Tex.—Atkinson v. Jackson Bros., 
Com.App., 270 S.W. 848, 88. A.L.R. 
1877, modifying. ClvJLpp., 259 S.W. 
880—Stoeppleman v. Carter, Civ. 
App., Ill S.W.2d 774. 

9 C.J. p 748 note 40. 

Shortage of less than ten per cent 
That shortcomings of a building 
contractor were less than ten per 
cent of the contract price does not 
establish suhatantlal performance of 
the contract-Witt v. Gilmour, 158 
N.Y.S. 41. 

Snbstaatial performaaoe not shown 

(1) Conetruction of elevator with 
capacity of only three thousand three 
hundred bushels per hour, where 
speclflcations called for capacity "of 
four thousand bushels.—Steel Stor¬ 
age & Elevator Const Co. v. Stock, 
121 N.B. 786, 226 N.Y. 178, reversing 
166 N.Y.S. 1146, 172 App.Div. 986. 

(2) Where about one fourth of 
entire contract price would be re- 
Qulred to continue work to point 
where It would conform to contract 
—Nees V. Weaver, 269 N.W. 266, 222 
Wis. 492, 107 A.L.R. 1406. 

(3) Where It would require over 
one third of contract price to make 
good contractor’s failure of perform¬ 
ance.—Dupuy V. Shilling, Tex.Civ. 
App., 298 S.W. 984. 

(4) Other Illustrations see 9 C.J. 
p 743 note 40 [g]. 

87. Conn.—Tice v. Moore, 78 A. 183, 
88 Conn. 244, 17 AnmCas. 118. 
Ill,—See Errant v. Columbia West¬ 
ern Mills, 195 HlJLpp. 14. 

9 C.J. p 744 note 44. 

Prilling xlg 

In action on contract to sell, re- 
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move, and reconstruct oil well drill¬ 
ing rig, permitting recovery for sub¬ 
stantial performance, although de¬ 
fects could not be remedied except 
by taking It down and reconstructing 
substantial portion of it, is errone¬ 
ous.—^Lusk Lumber Co. v. Independ¬ 
ent Producers . Consolidated, 249 P. 
790, 35 Wyo. 881, rehearing denied 
262 P. 1029, 86 Wyo. 34. 

Bzoesslve cost of oorxeotloa 
A contract to erect a building for 
three thousand five hundred’ slxty- 
fiye dollars on certain land Is not 
substantially complied with by erect¬ 
ing it partly on an .adjoining street 
where the cost of correcting the fault 
would exceed six hundred sixty dol¬ 
lars.—^Herdal v. Sheehy, 169 P. 422, 
178 Cal. 168. 

88. N.Y.—^Flannery v. Sabaglan, 81 
N.Y.S. 360, 83 Hun 109. 

Tex.—Atkinson v. Jacjtson Bros., 
Com.App., 270 S.W. 848, 38 A.L.R. 
1877, modifying, Clv.App., 269 S.W. 
880—Stoeppleman v. Carter, Civ. 
App., Ill S.W.2d 77A 

89. Iowa.—Golwltzer v. Hummel. 
206 N.W. 264, 201 Iowa 761. 

9 aj. p 748 note 41. 

60. Cal.—Thomas Haverty Co. v. • 
Jones. 197 P. 106, 108, 185 Cal. 286, 
citing Corpus Jnrls. 

9 aJ. p 743 note 42. 

Xmpxovesneuts not called for 
Adjustment of contract price for 
defects and omissions cannot be 
based on mere conjecture as to what 
constitutes fair compensation for im¬ 
provements not called for by con¬ 
tract, contractor being entitled to 
compensation only for Improvements 
for which owner has agreed to pay. 
—Niemajr-Irvlng & Co. v. Lazenby, 
188 N.E. 266. 263 N.Y. 91, reversing 
262 N.Y.S. 1022, 239 AppJDiv. 766, 
motion denied 188 N.B. 46, 262 N.Y. 
519. 

9L CaL—Thomas Haverty Co. v, 
Jones, 197 P. 106, 108, 186 CaL 285, 
citing Corpus Juris. 

N.D.—Kasbo Const Co. v. Mlnto 
School Dist of Cavalier County, 
184 N.W. 1029, 48 N.D. 423. 

Tex.—Atkinson v. Jackson Bros,, 
Com.App., 270 S.W. 848, 88 AJLuR. 
1377, modifying, Civ.App., 268 S, 
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What the parties regard at the time of construc¬ 
tion as a substantial compliance with the terms of 
the contract constitutes a performance in law.^^ 

§ 510. Deviations and Alterations 

While deviation* from contract do not neceasarlly 
cause a failure of performance or an abrogation, they may 
entitle the parties to extra compensation or damages. 

Deviations from the absolute terms of a contract 
do not necessarily <ause a failure of performance,88 
nor abrogate the contract or imply its abandon¬ 
ment,9^ and, as shown supra §§ 508-509, recovery 
may be had on a contract substantially performed, 
notwithstanding slight deviations in the perform¬ 
ance. Furthermore, mere alterations of plans made 
necessary to comply with new regulations will not 
avoid the contract.®® However, a stipulation that 
no deviations will be permitted except with sanc¬ 
tion of architect, is controlling unless waived.®® 
Such a stipulation is intended to protect the em¬ 
ployer against doubtful claims,®'^ and is consistent 
with provisions to- the effect that alterations, addi¬ 
tions, etc., may be directed by the architect or the 


engineer.®® Where a contract containing such a 
stipulation is made part of a subcontract, the stip- 
ulation is binding on the subcontractor unless it is 
otherwise provided in the subcontract.®® One en¬ 
gaging work to be done according to plans and 
specifications on file, will be deemed to have war¬ 
ranted their sufficiency, and the contractor may re¬ 
cover, where they were changed and such change 
caused injury nor does a provision allowing the 
engineer to make alterations, to be paid for at the 
contract price, prevent the contractor from recov¬ 
ering for substantial modifications of the contract, 
which changed the entire work.® So, a contractor, 
required by the owner or his agent to do certain 
work on a plausible, but erroneous, interpretation 
of the contract, may submit under protest, do the 
work, and recover the additional expense on the 
theory of a breach of contract® 

However, one having a subcontract to do work 
in conformity with the plans and specifications is 
bound to perform his obligations under any changed 
conditions resulting from alteration or deviation 


W. 280—Stoeppleman v. Carter, 
Clv.App., Ill S.W.2d 774. 

9 C.J. p 743 note 48. 

La.—Peterson v. Peralta, 8 La. 
App. 616, 618, citing Ooxxms Joxls. 
Mick—^Wildey v. Paw Paw Frac¬ 
tional School Dlst No. 1, 26 Mich. 
419. 

93L Cal.—Smith v. Mathews Const 
Co., 179 P. 206, 179 CaL 797. 
Chaagea dlxsoted by aroUteot 
A provision In a building contract 
that the contractor shall do no work 
■without proper drawings and Instruc¬ 
tions fumlerhed by the architect who 
has authority to make minor changes 
not involving extra cost and not in¬ 
consistent with the purposes of the 
building. Is for the benefit of the con¬ 
tractor, and an Instruction that such 
provision has no bearing on the case 
Is erroneous and prejudicial In an ac¬ 
tion Involving the Question whether 
the work complied with the plans 
and specifications where the con¬ 
tractor offers proof that any changes 
made were made at the direction of 
the architect were necess^, minor, 
involved no extra cost and were con¬ 
sistent with the purposes of the 
building.—Hutchinson v. Bohnsack 
School Dlst, 199 N.W. 484, 61 N.D. 
166. 

Seasonable change 
Whether compensation clauses of 
a contract for the construction of a 
flo-m would have ruined the contrac¬ 
tor, If applied to extra work neces¬ 
sitated by a change in plans, or 
whether he would have been benefit¬ 
ed by such change, was immaterial, 
where the court found on sufficient 


testimony that the change was rea¬ 
sonable.—Snow Mountain Water & 
Power Co. v. SIraner, 216 P. 689, 191 
Cal. 312. 

Aliz.—Creenlee County v. Web¬ 
ster, 216 P. 161, 25 Arlz. 183. 
Xatnal oonseai 

Deviations from a written build¬ 
ing contract, which are made by mu¬ 
tual consent, do not abrogate the 
contract, unless the mutual Inten¬ 
tion that they shall have that effect 
Is apparent, or clearly shown by Im- 
plicatlon.--Warren v. Goodrich, 112 
S.B. 687, 183 Va. 366. 

ProvlBlo]i i^alnst abrogation 
Where a contract between a con¬ 
tractor and hlB subcontractor provid¬ 
ed that no change in the plans should 
release the subcontractor, the con¬ 
tractor’s ordering pile drivers to be 
placed on barges did not release the 
subcontractor from liability In a suit 
by the contractor for delay In per- 
formance.-^aoob A. Zimmerman & 
Son V. U. S. Fidelity & Guaranty Co., j 
90 So. 647, 150 La. 277. j 

Anthoxlied changes 
Where a building contract author¬ 
ized the owner to make alterations, 
changes or additions and the build¬ 
er to make additions, etc., an al¬ 
teration providing for a different 
kind of foundation and different 
treatment of the ground found neces¬ 
sary to support the structure and 
render it safe was not a violation 
of the contract, although there was 
nothing to indicate that such an al¬ 
teration might become necessary,, 
especially where the contract provid¬ 
ed that soil conditions were not^ 
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guaranteed.—Morrow Transfer & 
Storage Co. v. Wells Bros. Co. of 
New Tork, 106 S.B. 200, 26 Ga. 366. 
95. Pa.—Pennsylvania R. Co. v. 
Pennsylvanla-Ohlo Blectrlc Co., 146 
A 686, 296- Pa. 40. 

Modification of contract see supra SS 
878-879. 

99, N.T.—-Traltel Marble Co. v. 
Brown, 144 N.Y.S. 562, 169 App. 
Div. 486. 

97. Cal.—White v. San Rafael, etc., 
R. Co., 60 Cal. 417. 

98. Cal.—^Whlte v. San Rafael, etc., 
R Co., supra. 

99. Ohio.—Expanded Metal Fire¬ 
proofing Co. V. Noel Constr. Co., 
101 N.S}. 848, 87 Ohio St 428. 

L U.S.—^Bates & Rogers Const Co. 
V. Board of Com'rs of Cuyahoga 
County, D.C.Ohlo, 274 F. 669. 
Claim of owner for credit for 
installation of sash In opening left 
for coal chute was disallowed, where 
cool chute was not Installed because 
owner decided to use oil instead of 
coat—Young v. Barelll, 125 So. 868, 
169 La. 319. 

2 . U.S.—Bates & Rogers Const Co. 
v. Board of Com’rs of Cuyahoga 
County, D.C.Ohlo, 274 F. 669, 
a N.Y.—Borough Const Co. v. City 
of New York, 93 N.E. 480, 200 N.Y. 
149, 140 Am.S.B. 633—Gearty v. 
Mayor, etc., of City of New York, 
63 N.E, 804, 171 N.Y. 61—Charles 
Meads & Co. v. City of New York, 
181 N.Y.S. 704, 191 App.DIv. 366— 
Lentllhon v. City of New York, 92 
N.Y.S. 897, 102 App.DIv. 548, af¬ 
firmed 77 NJBJ. 1190, 186 N.Y. 649. 
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from the plans permitted under the provisions of 
the. main contract, notwithstanding assurances by 
the main contractor that such alterations would not 
be made; and a demand by the principal contractor 
that he perform the work for the extra compensa¬ 
tion provided in such case is not a breach of conr 
tract entitling him to rescind and sue on a quantum 
meruit.^ A contractor must pay for construction 
changes made by him but not contemplated by the 

contract.® 

§ 5U. Part Performance 

Ordinarily, thare can be no recovery on an entire 
contract for part performance although there may be a 
recovery pro tanto or on the quantum meruit for accepted 
benefits or In ease full performance was prevented by 


§ 511 

the other party. Different rules apply to severable con¬ 
tracts. 

In accordance with the rules laid down supra §§ 
S08-S09 concerning strict and substantial perform¬ 
ance, by the great weight of authority, as stated 
in Corpus Juris, which has been quoted and dted 
with approval, there can be no recovery on an en¬ 
tire contract for a part performance thereof,® and 
the courts will not attempt to split up such con¬ 
tracts and apportion the consideration to the part 
performed.'^ Likewise, a partial or defective per¬ 
formance of a condition precedent is generally not 
sufficient® However, in such cases, Where the part 
performance has been beneficial to the other party 
and he has accepted and retained the benefits there¬ 
of, the party partially performing is entitled to recov¬ 
er either the reasonable value of such performance® 
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4 i Ga.—Morrow Transfer & Storage 
Co. V. Wells Bros. Co. of New York, 
106 S.K 200, 26 Oa. 366. 

5, La.—Tolle V. Ments, 6 La.App. 
607. 

& Alaska.—Flyum v. Alaska Pack¬ 
ers' Ass'u, 5 Alaska 200. 

Cal.—Kennard v. Keeler, 269 P. 1114, 
98 Cal.App. 722. 

Ga.—Collins v. Frazier, 98 S.S. 188, 
28 Ga.App. 236. 

m.—Angle y. Hanna, 22 III 429, 74 
Ajb.D. 161—Anderson v. Irving 
Park Diet, 209 lllApp. 850. 

Ky.—Dorsey v. Clarke, 4 S.W,2d 748, 
223 Ky. 619. 

Md.—Helnse v. Howard, 188 A. 266, 
163 Md. 380—-Helmer y, Gels, 181 
A 84, 146 Md. 86. 

Mass.—Mark y. Stuart-Howland Co., 
116 N.E. 42, 226 Mass. 86, 2 AL.R. 
678. 

Miss.—^Robinson v. De Long, 79 So. 
95, 118 Miss. 280. 

Mo.—American Paper Products Co. 
v. Carroll, 284 S.W. 803, 290 Mo. 
2*04. 

N.Y.—Barney’s Clothes v. W. R 0. 
Broadcasting Corporation, 1 N.Y. 
S.2d 42, 166 Mis& 682, affirmed 8 
N.Y.S.2d 206—Johnson Broa v. 
American Union Line, 186 N.Y.S, 
390. 

Ohio.—Donaldson v. Sutherland Mfg. 
Co., S Ohio N.P..N.S,, 426, affirmed 
Sutherland Mfg. Co. v. Donaldson, 
86 N.E. 1133, 78 Ohio St. 399, 63 
Cinc.L.BuL 83, 6 Ohio L.R. 614. 
Tenn.—Life & Casualty Ins. Co. of 
Tennessee v. Baber, 79 S.W.2d 36, 
87, 168 Tenn. 847, quoting Ooipus 
■foxis, 

Tex.—^Kepley v. Zachry, Com.App., 
116 S.W.2d 699, modifying. Civ. 
App., 90 S.w.2d 671—City of Kli^ 
byvillo v. Smith, Clv.App., 104 S.W. 
3d 664. 607, quoUng Ootpus Juris 
—Dodds & Wedegakner v. Reed, 
Civ.App., 69 S.W.2d 166, error dis¬ 
missed—Motor Supply Co. v. Gen¬ 
eral Outdoor Advertising Co., Civ. 


App., 44 S.W.2d 507, citing Corpus 
Juris—Enterprise Co. v. Neely, 
ClvApp., 217 S.W. 1088—Fuller 
y. Kaminsky, 96 S.W. 665, 41 Tex. 
Civ.App. 649. 

Va.—Atlantic, etc., R. Co. v. Dela¬ 
ware Constr. Co., 87 S.E. IS. 98 7a. 
603. 

Wls.—Schultz v. Andrus' Estate, 190 ' 
N.W. 88, 178 Wls. 868. 

9 C.J. p 912 note 41—18 C.J. p 693 
note 98. 

"Where the parties enter Into an 
Indivisible undertaking, and one par¬ 
ty performs less than the whole for 
which he is obligated, he cannot In¬ 
sist upon performance by the other, 
but at most can claim only com¬ 
pensation for the benefit conferred 
on that other."—Weinstein v. Mu¬ 
tual Trust Life Ins. Co., 166 A. 63, 
65, 116 Conn. 664. 92 AX.R. 708. 
xnafislshed part 

Contractor discontinuing building 
construction, before ordered to do so 
by builder, could not recover for part 
of building contract left unfinished. 
—^Hudler y. Muller, Mo., 66 S.W.2d 
419. 

FrellmluaTy ezpeues 

Obligation under building contract 
not being performed, there can be no 
recovery on contract for preliminary 
expenses Incurred before abandon¬ 
ment of project—Loz&DO v. Thos. 
W, Blake Lumber Co., Tex.Clv.App., 
16 S.W.2d 983. 

7. Tenn.—Life & Casualty Ins. Co. 
of Tennessee v. Baber, 79 S.W.2d 
36, 37, 168 Tenn. 847, quoting Cor¬ 
pus Juris. 

Tex.—City of Klrbyvllle v. Smith, 
Civ.App., 104 S.W.2d 664, 667, quot¬ 
ing Corpus Juris. 

18 C.J. P 693 note 99. 

8 . Tepn.—Life & Casuaity Ins. Co. 
of Tennessee v. Baber, 79 S.W.2d 
86 , 37, 168 Tenn. 847, quoting Oois 
pus Juris. 

18 C.J. P 698 note 1. 
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9. Ala.—Gray v. Wood, 127 So. 148. 
220 Ala. 587. 

Conn.—Kelley v. Hance, 142 A 683. 
108 Conn. 186. 

Ga.—^Kennlngton v. Small 136 S.E. 
826, 36 Ga.App. 176—ColUns v. 
Frazier, 98 S.E. 188, 23 Qa.App. 
236. 

Ky.—^White Star Coal Co. v. Pural- 
full 217 S.W. 1020. 1028, 186 Ky. 
697, ‘quoting Corpus Juris—Smith 
V. Dreasman, 6 Ely .Op. 129. 

La.—Cairy v. Randolph, 6 La-Ann. 

■ 202—Relmann Const Co. v. Upton, 
App., 178 So. 628—^Reicke v. Bland. 

7 La.App. 280, 656—^Peterson v. 
Sutter, 4 La.App. 180. 

Or.—State ex rel Mitchell v. U. S. 
Fidelity & Guaranty Co., 24 P.2d 
1087, 144 Or. 686. 

Tenn.—National Life & Accident Ins. 
Co. V. Hamilton, 98 S.W.2d 107, 170 
Tenn. 612—Life & Casualty Ins. 
Co. of Tennessee v. Baber, 79 S.W. 
2d 36. 87, 168 Tenn. 847, quoting 
Corpus Juris—^Artcraft Roofing Co. 
V. Henderson, 6 Tenn.App. 99. 

13 C.J. p 698 note 2. 

Xu Mew York 

(1) A party may retain, without 
compensation, the benefit^ of a par¬ 
tial performance, where from the na¬ 
ture of the contract he must receive 
such benefits In advance of a full 
performance, and by its terms or 
Just construction la under no obliga¬ 
tion to pay until the performance 
is complete.—Kelso & Co. v. Ellis. 
121 N.BL 364, 224 N.Y. 628, revers¬ 
ing 156 N.Y.S. 1117, 171 App.DIv. 912 
-Barney's Clothes v. W. B. O. Broad¬ 
casting Corporation, 1 N.Y.S.2d 42, 
165 Mlsc. 632, alSrmed 8 N.Y.S.2d 
206. 

(2) However, where defendant'ac¬ 
cepted a part performance, with full 
knowledge at the time that substan¬ 
tial performance could not be made, 
and received substantial benefit from 
such part perfomoance, an Implied 
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or the contract price pro tanto,i® subject to the 
reciprocal right of the other party to recoup such 
damages as he has suffered from the failure of 
plaintiff to perform fully, or to recover such dam¬ 
ages in a separate action.ii The element of accept¬ 
ance must be presently together with that of the 
benefit received-^s Part performance with the 
knowledge and consent of the party receiving per¬ 
formance is insufficient to put a contract in force 
unless there was a contract in the first instance.!^ 

If there is a liability to pay for a partial per¬ 
formance which has not been beneficial to defend¬ 
ant, it is not on the ground of any promise which 


the law would imply, but is founded solely on the 
special contract between the parties.^® According 
to the generally accepted rule, no recovery can be 
had on a quantum meruit where the party wrong¬ 
fully abandons the contract before it is completed, 
although there is some authority to the contrary.i7 

Severable contracts. The rule that a party who 
has failed fully to perform his contract cannot re¬ 
cover for a part performance does not apply to sev¬ 
erable contracts^® or to contracts which fix his 
rights in such circumstances.^® So, where the con¬ 
tractor is to be paid in installments as the work 
progresses the wjntract is not entire,®® and the cov- 


contract arose to pay the reasonable 
value of plalntilfs part performance. 
—^Erle Beach Amusements v. Splrella 
Co., 178 N.Y.S. 626, 106 Mlsc. 170. 
Bnirteiu of oontxact 'accepted 
In an action for breach of a con¬ 
tract, one who has accepted the ben¬ 
efits of partial performance cannot 
escape the burdens of such contract 
-^Dlxon V. Dalton, 12 P,2d 1108, 158 
OkL 178. 

la action on check which was ex¬ 
ecuted In payment of alleged serv¬ 
ices rendered by payee to maker, that 
there was also included In check an| 
amount for future services did not 
preclude recovery on check for value 
of services which had already been 
performed.—Trotter v. Lunceford, 
GaApp., 195 S.D. 476. 

Moova^ upheld 

PlaintllTs recovery on papering 
and painting contract was sustained, 
although painting contract was en¬ 
tire and not completed, where court 
found for amount less than claimed 
for completed papering contract.— 
Baskow V. Sllfer, 96 Pa.Super. 247. 
Recovery on quantum meruit for 
work and labor performed under 
express contract generally see the 
O.J.S. title Work and Labor $84, 
also 71 C.J. p 99 notes 34-^4. 

la Ind.—Gibson Co. v, Morton, 148 
N.E. 430, 88 Ind.App. 686. 

Ky.—White Steu* Coal Co. v. Pursi- 
full, 217 S.W. 1020, 1028, 186 Ky. 
697, quoting Corpus Juris. 

La,—^Relmann Const Co. v. Upton, 
App., 178 So. 628. 

Tenn.—Life & Casualty Ins. Co. of 
Tennessee v. Baber, 79 S.W.2d 36, 
87, 168 Tenn. 847, quoting Corpus 
Juris. 

■^t—Barker v. Troy, etc., R. Co., 27 
Vt 766. 

9 aj. p 918 note 48—13 C.J. p 698 
note 8. 

‘What Is done by parties to a 
contract In an effort to perform the 
contract Is not void because of Ina- 
bjjUtjr of the parties to complete per¬ 
formance, especially where the pa> 
ties have made a good faith effort to 


perform and a substantial part of 
the contract has been performed. 

. . . Until the party who has a 
right to avoid the contract . . . 
because of the nonperformance 
. . . exercises the option to afSrm 
the contract or rescind it, what has 
been done under the contract and In 
a godd faith attempt to perform It 
must be regarded as valid and not 
void.”—Andrew v. American Sav. 
Bank & Trust Co. of Davenport, 268 
N.W. 911, 919, 219 Iowa 921. 
Sestruotloa of property 
Notwithstanding the general rule 
In the case of an entire contract 
that the whole work must be com¬ 
pleted and delivered* in a state of 
completion before payment can be 
demanded, and that If any part has 
been destroyed before that time the 
loss must fall on the contractor, If 
the owner has accepted the part com¬ 
pleted the loss must fall on him.— 
Atlantic, etc., B. Co. v. Delaware 
Constr. Co., 87 S.B. 13, 98 Va. 608— 
9 C.J. p 912 note 42. 

11. Conn.—^M. J, Daly & Sons v. 
New Haven Hotel Co., 99 A. 868, 91 
Conn. 280. 

Ky.—^Whlte Star Coal Co. v. Pursi- 
full, 217 S.W. 1020, 1028, 186 Ky. 
697, quoting Corpus Juris. 

La—Relmann Const Co. v. Upton, 
App., 178 So. 628. 

Mass.—Veazle v. Hosmer, 11 Gray 
396. 

Or.—State ex ret Mitchell v. U. S. 
Fidelity & Guaranty Co., 24 P.2d 
1087, 144 Or. 535. 

S.D.—Woodford V. Kelley, 101 N.W. 
1069, 18 S.D. 616. 

Tenn.—National Life & Accident Ins. 
Co. V. Hamilton, 98 S.W.2d 107, 170 
Tenn. 612—Life & Casualty Ins. 
Co. of Tennessee v. Baber, 79 S.W. 
2d 86, 37, 168 Tenn., 347, quoting 
Corpus Juris. 

Fallnze to lend entire ■.ino u^ l f 
promised breaches contract for which 
promisee may claim damages.—^Mor- 
lock V. Fink. 254 P. 678, 81 Cal.App. 
686 . 

Id. Idaho.—Fry v. Weyen, 70 P.2di 
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869, 862, 68 Idaho 181, citing Cor- 
pus Juris. 

Kyi—White Star Coal Co. v. Pursi- 
full, 217 S.W. 1020, 1023, 186 Ky. 
697. Quoting Corpus Juris. 

18 C.J. p 698 note 6. 
la Idaho.—Pry v. Weyen, 70 P.2d 
869, 862, 68 Idaho 181, citing Ooiv 
pus Jails. 

Ky.—White Star Coal Co. v. Pursi- 
full, 217 S.W. 1020, 1028, 186 Ky. 
697, quoting Corpus Juris. 

18 C.J. p 698 note 6. 

YalnSlesB structure 
Contractor, abandoning contract, to 
build house, was not entitled to cred¬ 
it for material put Into frame which, 
as constructed, was valuelesa— 
Mitchell V. Holomon, 120 So. 672, 10 
La.App. 219. 

14L Mo,—Jesse v. Rolaff, App., 74 S. 
W.2d 890. 

16b Conn.—Allen v, Jarvis, 20 Conn. 
38. 

N.H.—Dame v. Woods', 60 A. 744, 78 
N.H. 322, 70 L.R.A. 188. 
la Conn.—Kelley v. Hance, 142 A, 
683, 108 Conn. 186. 

Md.—Helmer v. Gels, 131 A. 84, 146 
Md. 86-^enks v. Clay Products 
Mfg. Co., 116 A. 128, 188 Md. 661. 
Mass.-Mark v. Stuart-Howland Co., 
116 N.1L 42. 226 Mass. 86, 2 A.L.R. 
678. 

18 C.J. p 693 note 8. 

17. Ind.—Cleveland, etc., R. Co. v. 

Scott, 79 N.H. 226, 39 Ind.App. 420. 
la Ky.—Dorsey v. Clarke, 4 S.W.2d 
748, 228 1^7. 619. 

Minn.—Parr v. Parr, 217 N.W. 107, 
173 Minn. 268. 

Tex.—^Roacoe v. Peasler, CivJ^p,, 48 
S.W.2d 271, error dismissed. 

13 C.J. p 694 note 16. 

19. Tex.—Dodds & Wedegartner v.' 
Reed, C1V.APP., 69 S.W.2d 166, e> 
ror dismissed. 

20. Mlsa-Wright v. Fetrla Sm. & 
M.Ch. 282. 

Tex.—Perkins v. Locke, ClvJlpp., 27 
S.W. 788. 

Kntlre and severable contracts gen¬ 
erally see supra SS 831-^886. 
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enant to pay is independent of the covenant of the 
contractor to finish the work within a given time ,21 
so that a failure to complete the work or so to do 
within the time limited will not affect the right of 
the contractor to recover any unpaid installments 
which were due and payable prior to his default ;22 
and if he abandons the contract without cause and 
has at the time received advances in excess of the 
amounts due, the owner may recover such excess .22 
Prevention of performance. A party who has 
been prevented from complete performance by the 
act pf the other party, is, as has already been noted 
supra § 469, entitled to regard the contract as bro¬ 
ken and sue for the breach, or he may recover on 
a quantum meruit for the work or material furnish- 
ed.24 In the latter case he is entitled to recover 
the reasonable value of what he has done, whether 
it is of value to dcfendarit or not.26 

§ 512. —^ Completion by Other Party 

a. In general 

b. Conditions precedent 

c. Effect of completion 


a. In deneral 

Although not ordinarily required to do so, on default 
of the contractor, the other party is generally entitled 
to complete the work himself and charge the former with 
the necessary expenses,thereof, particularly under con¬ 
tracts to providing. 

A contractor who voluntarily and unjustifiably 
abandons his contract ceases to have dominion over 
the enterprise or control over the building in proc¬ 
ess of construction and where he defaults, as 
in failing to complete the work within the time 
specified without a sufficient excuse therefor, or in 
unjustifiably abandoning the work before comple¬ 
tion, or otherwise, the owner may generally take 
possession of the work and complete it himself or 
employ another so to do, and charge the builder 
with the necessary expense thereofFurthermore, 
it has been held that it is the owner’s duty as well 
as his right so to complete the work, in order to 
make the loss as light as possible,2® except where 
the builder has not abandoned the work.29 Building 
contracts usually provide for such a contingency by 
giving the owner the right to take charge and to 
complete the vrork at the builder’s expense.*® Such 


ai. TJ.S.—Phlladelphla, W. & B. R. 

, CSo. V. Howard, McL, 13 How. 307, 
14 L.Bd. 1C7. 

ae. U.S.—Philadelphia, W. & B. E. 

Co. V. Howard, supra. 

Tex—Perkins v. Locke, App., 27 S. 
W, 783. 

Right to compensation on part per¬ 
formance of building contract and 
amount generally see supra S 367. 

93. Miss.—Wright V. Petrie, Sm, & 
M.Ch. 282. 

94. Colo.—^Zlon Baptist Church v. 
Hebert, 28 P.2d 709, 801, 94 Colo. 
BO, citing Corpus Jozis. 

Conn.—Young v. Shetucket Coal & 
Wood Co., 116 A G72, 97 Conn. 92. 
XIL—Angle V. Hanna, 22 IlL 429, 74 
Am.D, 101. 

Kan.—Frederick v. City of Bonner 
Springs, 178 P. 436, 436. 104 Kan. 
257. citing Corpus JtixlB. 

Ky.—Hoefflln v. Wilkerson, 210 S.W. 
667, 184 Ky. 484. 

N.Y.—Shapiro v. Mollat, 168 N.Y.S, 
723. 

N.C.—Haymon v. Davis, 109 S.H. 564, 
182 N.C. 603—Jonos v. Call, 93 N. 
C. 170. 

Or,—Fcldschau v. Clatsop County, 
244 P. 628. 629, 117 Or. 482, quot¬ 
ing Corpus Juris. 

Tex—Dodds d; Wedogartner v. Reed, 
Clv.App., 89 S.W.2d 165, error dis¬ 
missed. 

Wash.—Saruaal v. Seung, 166 P. 116, 
06 Wash. 296. 

W.Va.—Berry v. Huntington Masonic 
Temple Ass'n, 93 S.B. 865, 80 W.Va. 
342. 

13 aj. p 694 note 12. 


Bight of materialmaai 
Where defendant agreed to pay a 
contractor a certain amount for 
painting her house, and also agreed 
to retain from the contract price 
an amount sulflcient to pay plaintiff 
for nwiterlala sold to the contractor 
and used In the work, to be paid 
when the contractor completed the 
work, and the contractor failed 
through his own fault to complete 
the work, and defendant refused 
plaintiff’s tender of the service of 
competent men to complete the con¬ 
tract, she was liable to plaintiff for 
the amount due It for materials, not 
exceeding a balance due the contrac¬ 
tor, less suoh sum as was reasonably 
necessary to complete the work.— 
Bates V. Birmingham Paint & Glass 
Co., 38 So. 846, 148 Ala. 198. 
Tanporaxy Bbandoaaueut of work 
Contractor feeling himself aggriev¬ 
ed and quitting work, but returning 
on notice of owner who then told 
him that he did not want him to 
finish the job did not abandon work 
without cause and may recover on 
the quantum meruit—Spiro v. Cable, 
248 I11.APP. 343. 

88 . CaL—San Francisco Bridge Co. 
V. Dumbarton Land, etc., Co., 51 
P. 335, 119 Cal. 272. 

13 aJ. p 694 note 18. 

26. Tex.—W. H. Putegnat Co. v. 
Fidelity & Deposit Co. of Mary¬ 
land, CoimApp., 29 S.W.2d 1004, re¬ 
versing Fidelity & Deposit Co. of 
Maryland v. W. H. Putegnat Co., 
Civ.App., 16 S.W.2d 729. 
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97. Ga.—Young v. Harley-Mltchell 
Hardware Co., 169 S.B. 667, 178 Go. 
36. 

Iowa.—Johnson v. Vogel, 222 N.W. 
864, 208 Iowa 44—Golwltzer v. 
Hummel, 206 N.W. 254, 201 Iowa 
751—Schmidt Bros. Const Co. v. 
Raymond Y. M. C. A of Charles 
City, 168 N.W. 458, 180 Iowa 1306. 
La.—Southern Builders’ Material Co. 

v. Foto, 122 So. 914, 11 La.App. 265. 
Tex.—Standard Accident Ins. Co. of 
Detroit, Mich. v. Laird, Clv.App., 
81 S.W.2d 271, error dismissed. 

9 C.J. p 812 note *89. 

Easolvenoy 

Contract was not prematurely ter* 
mlnated where contractor at the 
time was Insolvent and without cred¬ 
it and unable to proceed farther 
with the work.—Galveston Causeway 
Const. Co. v. Galveston, H. ft S. A 
Ry. Co., D.C.Tex, 284 F. 187, afllrm- 
ed, CGA, 287 F. 1021, certiorari 
denied 48 S.Ct 603, 262 U.S. 747, 67 
L.Bd. 1212. 

9a CaL—^Russell v, Ross, 106 P. 
683, 167 Cal. 174. 

Mass.—Rowe v. Peabody, 93 N.H. 

604, 207 Mass. 226. 

Mich.—^Baton v. Gladwell, 30 N.W. 

292, 121 Mich. 444. 

9 C.J. P 812 note 40. 

99. Wash.—^Leghorn v. Nydell, 80 P. 

833, 39 Wash. 17. 

9 C.J. P 818 note 41. 

sa Cal—^Monson v. Fischer, 6 P.2d 
628, 118 CaI.App. 603. 
Wis.--Yawkey-Crowley Lumber Ca 
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a provision is not compulsory^i and does not af¬ 
ford an exclusive remedy 2 it is optional with the 
owner whether he will exercise the right or not. 
The builder cannot abandon the work and require 
the owner to complete it and* to account to him for 
the balance of the unpaid compensation,22 nor does 
such provision make the owner the builder’s agent 
to complete the contract;®^ and it has been held 
that such a provision is not one for a forfeiture, and 
should therefore be fairly construed to effect its 
purpose.25 On the other hand, the owner cannot 
avail himself of such a provision and at the same 
time have redress for delay in completion by the 
enforcement of contract provisions for liquidated 
damages.28 Where the owner fails to avail himself 
of his right to complete, work done thereafter is 
done under the contrad:.*^ \Vhere the right is de¬ 
pendent on the question whether, in the opinion of 
the architect or engineer, the contractor is proceed¬ 
ing with the work with sufficient speed to insure 
its completion within the time stipulated, the right 


cannot be exercised if the delays are due to the 
wrongful acts or omissions of the owner or his 
architect or engineer ;22 but in the absence of any 
bad faith or wrongful acts on the part of the archi¬ 
tect or engineer, his decision that the circumstances 
warrant the taking of the work from the builder 
and its completion by the owner is binding on the 
builder.29 

b. Conditions Precedent 

Prior to aMuming control, the owner must fulfill any 
conditions precedent which may be provided for In the 
contract. 

A fulfillment of the conditions stipulated in the 
contract is essential to the right on the part of the 
owner to assume control of the work,^® and the. 
owner must comply with all the conditions preced¬ 
ent provided for in the contract^^ and act in good 
faith.*2 Thus, where the contract so provides, 
there must be a decision or certificate^ of the archi¬ 
tect or engineer that the builder is not complying 
with his contract,^® and notice to the builder of the 


V. Sinalko, 206 N.W. 976^ 169 Wla. 

298. 

9 C.J. p 813 note 42. p 906 notes 81- 

33. 

Paitlcnlaz oontraots oonsrtnied 

(1) Provision of building contract 
autborizin; owner to supply contrac¬ 
tor with men and materi^ necessary 
to complete the work in the time re¬ 
quired by the contract If contractor 
failed to make adequate provisions 
after specified notice by the owner, 
did not authorize the owner to take 
charg-e of the work himself on the 
contractor’s failure to provide the 
necessary men and material, but 
merely permitted the owner to fur¬ 
nish the men and material for the 
contractor’s use.,—Gray v. Bekins, 
199 P. 767, 186 Cal. 389, 

(2) A contract between contractor 
and a subcontractor and his surety 
which provided that, on subcontrac¬ 
tor’s failure to perform and failure 
of the surety to perform after notice, 
the contractor could annul the con¬ 
tract or employ additional force or 
relet the work, Justifies the act of 
the contractor, after more than one 
half the allotted time had passed and 
only one tenth of the work had been 
done, and surety had failed to act, in 
reletting the work.—Jacob A. Zim¬ 
merman ft Son v. n. S. Fidelity ft 
Guaranty Co., 90 So. 647, 160 La. 277. 

(3) Other contracts see 9 C.J. p 
818 note 42 [a]. 

'kl U.S.—U. S. V. U. S. Fidelity ft 

Guaranty Co., CaL. 86 S.Ct 298, 

286 U.S. 612, 69 L.Ed. 696. ’ 

9 C.J. p 813 note 48. 

,aL U.S.—Clarke Const Co. v. U. S., 


C.C.A.nL, 890 F. 192, 194, citing 
Corpus Juris. 

Pa.—F. P. Weaver Coal Co. v. Mary¬ 
land Casualty Co.. 145 A. 695, 296 
Pa 486. 

Tar — Appelbaum v. SpinneisHay 
Lumber Civ.App., 186 S.W. 
810. 

9 C.J. p 906 note 34. 

"Unexercised option to take pos¬ 
session of and complete contract 
work does not exclude the contractee 
from his right to recover damages 
for the delay of the contractor who 
finishes the work after the stipulated 
time.’’—Northwestern Steam Boiler 
ft Mfg. Co. V. Great Lakes Engineer¬ 
ing Works, GCA-Mlnn., 181 F. 88. 

33. N.J.—^Ramsey v. Perth Amboy 
Shipbuilding, etc., Co., 66 A. 461, 

72 N.J.Bq. 166, affirmed 70 A. 1101, 

73 N.J.Bq. 742. 

9 C.J. p 813 note 44. 

34. Mass.—Owen v. Button, 96 N.B. 
888 , 210 Maaa 219. 

35. U.S.—Duplan Silk Co. v. Spencer, 
Pa, 116 F. 689, 63 C.C.A. 321, re¬ 
versing, C.C., 112 F. 638, and error 
dismissed 24 S.Ct 174,191 U.S. 626, 
48 L.Bd. 287. 

9 C.J. p 818 note 46. 

33. Conn.—M. J. Daly ft Sons v. New 
Baven Btotel Co., 99 A. 863, 91 Conn. 
280. 

37. Ga—^Adams v. Halgler, 51 S.B. 
638, 123 Ga 669. 

9 C.J. p 818 note 47. 

38. Ind-—^Louisville, eta, R. Co. v. 
Donnegan, 18 N.B. 163, 111 Ind. 179. 

N.J.—McAndrews v. Tippett, 89 N.J. 
Law 106. 


3 O 1 . Minn.—Langdon v. Northfield, 44 
N.W. 984, 42 Minn. 464. 

9 aj. p 818 note 49. 

4a U.S.—U. S. V. O’Brien, N.T., 31 
S.Ct 406, 220 U.S. 321, 56 L.Bd. 
481. 

9 C.J. p 818 note 60. 

41. U.S.—Cincinnati, N. 0. ft T. P. 
By. Co. V. Fidelity ft Deposit Co. 
of Maryland, C.C.A.Ohlo, 296 F. 
298. 

9 C.J. p 814 note 61. 

48. U.S.—Philadelphia W. ft B. R. 
Co. V. Howard, Md., 13 How. 307, 
14 L.Bd. 167. 

9 C.J. p 906 notes 87-39. 

43. N.T.—Farber v. Essie Const Ca, 
167 N.Y.S. 782. 

9 C.J. p 814 note 62. 

Snffloienoy of oertlfloate 
(1) While no particular legal 
phraseology or technical form was 
necessary to constitute a "certificate" 
under a railway construction con¬ 
tract giving railway the right to 
take over and complete the work on 
certificate of Its chief engineer that 
the contractor was not progressing 
satisfactorily or was in default the 
contractor’s surety had the right to 
insist on certification in substantial 
compliance with the contract before 
it could be held liable; and a letter 
to the surety, unsigned carbon copy 
of which was sent to railway, recit¬ 
ing that contractor was not progress¬ 
ing satisfactorily, and calling on 
surety to see that contractor per¬ 
formed the contract or to take over 
the contract itself, requesting surety 
to advise whether it would comply 
therewith, and stating that if It did 
not the railway would take over the 
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intention to exercise the right.** So, where the 
contract provides that, in the event of the builder’s 
refusal or neglect to supply sufficient materials and 
workmen, the owner may provide what is necessary 
after notifying the builder in writing to complete 
his work, the builder not only has a right to the no¬ 
tice but must also be given an opportunity to pro¬ 
ceed in conformity therewith;*® and it has also 
been held that'the owner must give notice before 
proceeding, after completion of the structure, to 
make the repairs which the builder is obligated‘to 
make.*® 

Under particular contractual provisions, it has 
been held that the necessity of giving notice of an 
intention to take possession and to complete the 
work applies only where the builder is attempting to 
complete the work in accordance with the contract, 
and not where he has completely abandoned it,*^ 
or where defective work is discovered after comple¬ 
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tion,*® and in such a case the architect’s certificate 
that the builder is not complying with his contract 
is not required.*® 

c. Effect of Completion 

On# who completes the contract on default of the 
contractor Is entitled to charge the latter with the rea¬ 
sonable cost thereof which may be deducted from any 
unpaid compensation due on the contract or for ma¬ 
terials used. 

An owner who avails himself of his right and 
completes the structure is entitled to compensatory 
damages from the builder,®® which is usually the 
value of the work and material necessary to com¬ 
plete the structure less any unpaid balance of the 
contract price;®* or the owner may deduct such 
costs from any unpaid compensation due to the 
builder,®® and the latter be entitled to recover the 
difference;®® but of course, if the cost of complet- 
ii^ the work is greater than the amount of the corn- 


work was not a certificate within the 
contract—Cincinnati, N. O. & T. P. 
Ry. Co. V. Fidelity & Deposit Co. of 
Maryland, C.CA.Ohlo, 296 F. 298. 

(2) Under a contract, providing 
that owner could, on failure of con¬ 
tractor to prosecute work with dili¬ 
gence and such failure being certified 
by architect, furnish labor and ma¬ 
terial at contractor's cost, and, if 
architect- should certify that such 
failure was sufficient ground for 
such action, could terminate the 
agreement and take over all mate¬ 
rials, tools, and appliances, the own¬ 
er could not terminate the contract 
and take over tools, materials, and 
appliances, where the architect had 
certified failure to prosecute the 
work with diligence, but had not 
certified that such failure was suffi¬ 
cient ground for termination of the 
agreement.—Lenox Ck)nst Co. v. Co¬ 
lonial Const Co., 106 A. 467, 93 Conn. 
234. 

(3) Other Illustrations see 9 C.J. p 
814 note 52 [a]. 

44. Mo.—Harris v. United States Fi¬ 
delity & Guaranty Co., App., 213 
S.W. 161. 

9 C.J. p 814 note 53. 

Suboontzaot 

Building contractor by taking over 
work of painting subcontractor with¬ 
out giving required three days’ writ¬ 
ten notice to subcontractor, when 
union painters were taken oft work, 
breached contract.—Wm. S. Phillips 
Const. Co. V. Bfrdss, 63 F.2d 460, 61 
App.D.C. 397. 

45. N.T.—Hall v. Bennett, 43 N.Y. 
Super. 302. 

9 C.J. p 814 note 64. 

48. La.—Vernon Parish Police Jury 
V. Johnson, 85 So. 550, 111 L<a. 279. 


N.Y.—Mansfield v. Beard, 82 N.Y. 60. 

9 C.J. p 814 note 65. 

47. CaL—New England Equitable 
Ins. Co. V. Chicago Bonding & 
Surety Co.. 172 P. 1122, 86 Cal.App. 
584. 

9 aJ. p 814 note 67. 

U.8.—George A. Puller Co. v. Doyle, 
C.C.MO., 87 F. 687. 

48. Mo.—Spink v. Mueller, 77 Mo.‘ 
App. 85. 

49. Md.—smith V. Jewell, 66 A. 6, 
104 Md. 269. 

Mo.—Heidbrlnk v. Schaftner, 127 S. 

W. 418, 147 Mo.App. 682. 

9 CJ. p 814 note 69. 

Ba Ind. — Shank v. McCordsvllle 
Lodge No. 888 L O. 0. F., 88 N. 
E. 85, 47 lnd.App. 381. 

9 C.J. p 814 note 60, p 906 notes 84, 
86 . 

61. Tex.—Standard Accident Ins. Co. 
of Detroit, Mich., v. Laird, Civ. 
App., 81 S.W.2d 271, error dis¬ 
missed. 

9 C.J. p 815 note 61. 

Contractor and' snboontractor 
A contractor, suing on the subcon¬ 
tractor’s bond, conditioned on his 
conforming to the contract, for the 
damages sustained because of the 
subcontractor abandoning the work, 
is entitled to recover the reasonable 
cost incurred by him In completing 
the work, less the balance of the con¬ 
tract price remaining in his hands. 
—.®tna Indemnity Co. of Hartford, 
Conn., v. George A, Fuller Co., 73 A- 
738, 111 Md. 321, reargument denied 
74 A. 869, 111 Md. 821. 

Measure of damages for breach of 
building contract generally see the 
C.J.S. title Damages S 79, also 9 
aJ. p 793 notes 80-34, p 794 notes 
86-49, p 795 notes 50-61, p 810 note 

109? 


19. p 811 notes 20-27, p 812 notes 
28-34. 

Sfti Iowa.—Caladon Co. v. School 
Dist, 149 N.W.'846. 846. 

9 ax p 816 note 62. 
irnseasonable objeotton 
Subcontractor’s objection to de¬ 
ducting amount paid another to com¬ 
plete defective installation of boiler 
was too late after completion.—^Davls 
V. Blauschild, 6 LaJLpp. 487. 

63. N.Y.—^Robinapn v. Chinese Char¬ 
itable & Benevolent Aas’n of New 
York, 54 N.Y.S. 868, 85 App.Div. 
439—Watts V. Board of Education, 
41 N.Y.S. 141, 9 App.Div. 143, 76 N. 
Y.SL 699. 

Pa.—^Thomas Co. v. Guenther, 7 Pa. 
Dist 48. 

9 C.X p 816 note 68, p 906 notes 40, 
41. 

Beoovery at oontraot rates 

(1) Where a contractor falls to 
complete hla contract In time and 
the work Is taken out of his hands, 
he or his assignee may recover at 
contract rates for what has been 
done, less any damages defendant 
may have sustained by reason of the 
contractor’s failure to make complete 
performance. 

Mich.—Howell v. Medler, 2 NW. 911, 
41 Mich. 641. 

Okl.—Eckes V. Luce, 173 P. 219, 70 
Okl. 67, 

Or.—^Feldschau v. Clatsop County, 
208 P. 764, 766, 106 Or. 287, quoting 
Oorpus Juris. 

(2) In such case the contract fui^ 
nishea the trae measure of recovery 
on the part of plaintiff. He can nev¬ 
er recover more than the amount 
stipulated, but he may recover less, 
for defendant Is entitled to set off 
whatever damage he tnay have sus¬ 
tained by reason of plaintiff’s failure 
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pensation remaining tmpaid, the builder cannot re¬ 
cover and, even though the contract also pro¬ 
vides that, if any balance on the contract price re¬ 
mains after completion, it shall belong to the build¬ 
er, or to those representing him, the builder has no 
right thereto if the expenses exceed the contract 
price.SS These rules do not apply, however, where 
the owner terminates the contract, takes possession, 
and completes the work without a legally suflScient 
reason therefor.^® Such conduct of the owner 
gives rise to a cause of action in favor of the con¬ 
tractor for breach of contract,although no similar 
cause of action can be based on a rightful tennina- 
tion.5* 

The amount with which the builder may be 
charged in a case of completion by the owner is 
the reasonable cost of completing the structure ac¬ 
cording to the terms of the contract,including the 
cost of such changes as the owner may make pro¬ 
vided they are such changes as are frequently made 


I in good faith during the progress of construction,®*) 
and a commission to the owner for supervising and 
carrying on the completion of the structure and 
including also the damages sustained by the build- 
er*s breach of the contract but he cannot be 
charged with the cost of work or material which 
he was not required to furnish under the contractus 
The owner is not required to submit the cost of 
building to competitive bidders, nor to complete it 
at the lowest possible cost.^^ Where the contract 
provides that on default of the builder the owner 
may relet the contract on the best terms possible, 
the owner is not required on reletting the contract, 
to obtain absolutely the same material called for by 
the original contract. Material in substantial com¬ 
pliance with the contract is suflScient.®® In the ab¬ 
sence of any evidence to the contrary, it has been 
held that the actual cost to the owner of the com¬ 
pletion of the building is some evidence of the rea¬ 
sonable cost of completion,but the view has been 


fully to perform the contract.— 
Feldechau v. Clatsop County, supra 
—^13 G.J. p 694 note 16. 

(3) Where a proprietor exercises a 
rlgrht slven by statute to cancel a 
contract for work at his pleasure by 
paylngr for the expense and labor al¬ 
ready Incurred and the damages re¬ 
sulting from the cancellation, the 
contractor cannot recover as for a 
breach of the contract but only such 
amount as he may be entitled to 
under the contract, and that amount 
Is the expenses Incurred. plus such 
profits as he would have made if 
permitted to complete the contract 
—Cusachs & Co. v. Sewerage & 
Water Board of New Orleans, 40 So. 
855, 116 La. 510—Dugue v. Levy, 37 
So. 996, 114 La. 21. 

54 N.T.—Zimmermann v. Jourgen- 
sen, 24 N.Y.S. 170, 70' Hun 222, 
afilrmed 89 N.m 859, 144 N.T. 666. 
9 C.J. p 815 note 64. 

65. Ala.—Hewlett v. Alexander, 6 
So. 49, 87 Ala. 193. 

56. Ky.-—Walton-Wilson-Rodes Co. 
T. HcKltrick, 182 S.W. 1046, 141 
Ky. 416. 

N.T.—Wilson'v. Curran, 180 N.T.S. 

837, 190 A.pp.Div. ,681. 

9 C.J. p 815 note 66. 

Anoiut.of recovery 
Where termination of contractor’s 
work after substantial completion 
was wrongful, owner was not enti¬ 
tled to repayment for expenses In 
correcting faults and In completion, 
but his remedy was to deduct from 
cpntract price such a sum as repre- 
fMnte ,.fajir and reasonable cost of 
completion.—M. J. Daly & Sons v, 
^ew Haven Hotel Co., 99 A. 863, 91 
Cozm. 280. 

W, La.—P. Olivier ft Sons v. Board 


of Com’rs of I^e Charles Harbor 
and Terminal Dlst, 160 So. 419, 181 
La. 802. 

58. La.—^P. Olivier ft Sons v. Board 
of Com'rs of Lake Charles Har¬ 
bor and Te^inal Dlst, supra. 

69. U.S.—Snare ft Triest Co. v. 

United States, 50 CtCL 870. 

Iowa—Johnson v. Vogel, 222 N.W. 
864, 208 Iowa 44—Qolwltser v. 
Hummel, 206 N.W. 264, 201 Iowa 
751—Schmidt Biros. Const. Co. v. 
Raymond T. M. C. A. of Charles 
City, 168 N.W. 458, 180 low*^ 1306. 
Wash.—Smith Sand & Gravel Co. v. 

Corbin, 178 P. 16, 102 Wash. 306. 

9 C.J. p 816 note 67. 

Oontradt allowlni^ amount spent 
, Where the contract provided that 
In case the contractor should fall to 
complete the contract In aocor^nce 
with Iti terms the second party 
should have the right to recover any 
and all damages Incurred by reason 
of said failure, and also to recover 
whatever sums might be expended In 
completing the contract In excess of 
the contract price, on such failure 
and completion by the second party 
his recovery was not limited to the 
reasonable cost of such completion, 
to be determined by a Jury, but that 
he was entitled to recover the actual 
amount expended by him In good 
faith In such completion.—^Baer v. 
Slelcher, Ohio, 163 F. 1’29, 82 aUA. 
281. 

mixeasonable expense 
(1) The expression "cost of com¬ 
pletion,” in building contracts au¬ 
thorising the owner to complete the 
work on the contractor’s default, 
means the actual amount fairly and 
necessarily expended In completing 
the work; .and the owifer, in finish- 
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Ing the work cannot proceed in a 
reckless or extravagant manner and 
charge the contractor for expenses 
unnecessarily or unreasonably in¬ 
curred.—Clark V. Flelschmann Vehi¬ 
cle Co., 187 N.T.S. 807. 

(2) Owner not completing repairs 
until eight months after time ■ for 
completion of remodeling work Is not 
entitled to recover demurrage from 
contractor.—French Market Home¬ 
stead Ass’n v. Usner, 129 So. 202, 170 
La. 788. 

00. N.T.—Cosden v, B. E. Paul Co„ 
187 N.T.S. 48, 196 App,Dlv. 68. 

9 C.J. p 816 note 68. 

0tL Pa.—Kann v. Bennett, 82 A. 

nil, 234 Pa. 12. 

9 C.J. p 816 note 69. 

08. CaL—Dunne Inv, Co. v. Empire 
State Surety Co., 160 P. 405, 411, 
27 Cal.App. 208. 

Ind.—^Wlnamac School Town v. Hess, 
50 N.E. 81, 161 Ind. 229. 

9 C.J. p 816 note 70, p 907 notes 60- 

68 . 

63. R.I. — Isaac Sherman Co. v. 

Champlln, 89 A. 604. 

Tenn.—Southern Bridge Co. v. Bog- 
enshot, Ch., 48 S.W. 97. 

9 QJ. p 816 note 71. 

64 lowa.-^ohn8on v. Vogel, 222 N. 
W. . 864, 208 Iowa 44—Schmidt 
Bros. Const Co. v, Raymond T. 
M. C. A- of Charles City, 163 N. 
W. 468, 180 Iowa 1806. 

9 C.J. p 816 note 67 [b]. 

6 R Ill.—Christopher, etc., Architec¬ 
tural Iron, etc., Co. v. Yeager, 67 N. 
B. 166, 202 IlL 486, ftfflrmlwg 106 
IlLApp. 126. 

0& Cal. — Baclgalupi v. Phcenlx 
Bldg., etc., Co., 112 P. 892, 14 CaL 
' App. 682. 
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taken that such evidence is not sufficient to au¬ 
thorize deduction of that amount from the contract 
price.®"^ Payments made by the owner to subcon¬ 
tractors before giving notice that he would complete 
the contract owing to the contractor’s 'default can¬ 
not be recovered from the contractor or his surety 
as part of the cost of completion after’default.®^ 

Materials left on premises. Where the builder 
abandons his contract and leaves materials on the 
owner’s premises which the latter makes use of in 
completing the work, the builder is entitled to re¬ 
cover the value of such materials ;®8 but he cannot 
recover for materials not in the building and not 
tendered to the owner, nor in any way used by 
him.'^® 

Decision •or certificate of architect as to expenses. 
Under contracts so providing, the escpenses of com¬ 
pletion must be audited and certified by the archi- | 
tect before they can be recovered,but a provision 
requiring such a certificate, where the owner termi¬ 
nates the contract for a specified reason does not 
apply where the contract was terminated for some 
other reason.72 Moreover, the certificate may be 
waived by the contractor or his surety,and since 
the provision is mainly for the protection of the 
owner, waiver on the part of the contractor and his 
representatives may be inferred from less signifi¬ 
cant circumstances than waiver on the part of the 
owner,^^ 

§ 513. Excuses for Defects 

While negligence In performance la held not excused 
by another's delay or by a contract limiting liability for 
causes beyond reasonable control, defects causefi by fail¬ 
ure of the other party to fulflll his contract are excused. 

67. N.T.—Kennedy v. McKone, 41 N. 

Y.S. 782, 10 App.DIv, 88, 76 N.T. 

St 1179. 

68. N.T.—•Blmoliar Co. v. Philllpe, 

176 N.T.S. 440, 188 App.Div. 100. 

09. XJ.S.—In re P. J. Sullivan Co., 

N.T., 254 F. eCO, 166 C.C.A. 168, af- 
flrmlnft D.C., 247 F. 139. 

N.y. — James Ackroyd & Sons v. 

Proctor, 169 N.Y.S. 1088. 

9 C.J. p 816 note 74. 

Property in materials generally see 
infra S 616. 

7a La.~Parlcer v. McGilway, 7 Rob. 

192. 

9 C.J. p 816 note 76. 

71. Conn.—Lenox Const Co. v. Co¬ 
lonial Const Co., 106 A. 467, 98 
Conn. 284. 

9 C.J. p 816 note 76. 

Fartionlav eoutract involved 
As respects right of owner to re¬ 
cover on taking over and completing 
work on building, owner's suit 
against contractor was based on 


Negligence of roofers in failing to cover an open¬ 
ing in the roof before a rainstorm which could be 
seen approaching is not excused by delay of the 
other party which prevented the completion of the 
work before the rain,'^® or by a contract provision 
limiting liability for damages due to causes beyond 
his reasonable control.'^® However, defects which 
are caused by failure of the other party to live up 
to his part of the contract,as, for example, to 
furnish machinery and supplies free from defects 
not possible to discover,"^® are excused, and as 
shown infra § 515, it has been frequently held, sub¬ 
ject to certain qualifications there stated, that the 
builder is not responsible for defects in the work 
due to acts or directions of the owner, defective 
materials or former work, faulty structural require¬ 
ments contained in the plans and specifications, 
changes made with the owner’s consent, soil or 
weather conditions, or for defects caused by other 
contractors. The mere fact that the' work is im- 
der the supervision of the owner or architect does 
not necessarily excuse defects.^® Excuses for non¬ 
performance of the contract are treated supra §§ 
459^77. 

§ 514. Waiver of Defects 

a. In general 

■ b. Building and construction contracts 

s. In General 

strict compliance with the contract li waived by an 
Intentional relinquishment of a known right; and In 
such case an action may be brought on the contract. 

Strict compliance with the terms of a contract on 
the part of one party may be waived by the other,*® 

Defective nutexlalg 

Where plaintiff agreed to manufac¬ 
ture bobbins for defendants from 
yams delivered by them, and bob¬ 
bins she made were defective on ac¬ 
count of character of yam furnished, 
not by reason of faulty manufacture, 
plaintiff duly performed.—Custen v. 
Robison, 167 N.Y.S. 1013, 180 App. 
Dlv. 884. 

7a Kan.—Hicltmah v. Union Oil Co. 
of Wichita, 189 P. 891, 106 Kan. 
655. 

N.Y.—Mohawk Overall Co. v. 
Brown, 148 N.Y.S. 869. 168 App. 
Dlv. 167—MltcheU v. Williams, 80 
N.Y.S. 864, 80 App.Div. 627. 
oa U.S.—Josten Mfg. Co. v. Medical 
Arts Bldg. Co., C,ClA.MInn., 78 P.2d 
269. 

Ark. — General Motors Acceptance 
Corporation v. Hicks, 70 S.W.2d 
609, 189 Ark. 62—Grayling Lumber 
Co. V. Hemingway, 194 S.W. 608, 

I 128 ATk. 686. 


riglnal contract and not on subse 
uent arbitration agreement—^Brlgh- 
jn Theatre Co. v. Graf, 248 IlLApp. 
10 . 

L Mo.—State ex reL Selbel v. 
Trimble, 268 S.W. 216, 299 Mo. 164, 
quashing certiorari Price v. Selbel, 
App., 263 S.W. 212. 

»a.—Hardle v. Bateson, 97 A. 464, 
252 Pa. 817. 

3 . ■ wis.—School DisL of Hau Claire 
V. Blystone, 170 N.W. 721, 168 Wis, 
471. 

4 wiB.—School Diet of Bau Claire 
V. Blystone, supra, 
a Iowa.—H. M. Orschel Co. 

Fischer, 181 N.W. 776, 191 Iowa 74. 
a Iowa.—H. M. Orschel Ca v 

Fischer, supra. 

7, Cal.—^Murray v. California Con¬ 
serving Co., 198 P. 969, 49 CaLAjtp. 
625. 

IlL—Lammert & Mann Co. v. In¬ 
dividual Towel & Cabinet Service 
Co., App.; 11 N.E.2d 866. 

inoo 
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either expressly^i or by acts or declarations indi¬ 
cating a relinquishment of the provisions of the con- 
tract.82 Hence, a party to a contract cannot object 
because of defects in performance resulting from his 
own directions.®* To constitute a waiver, howev¬ 
er, there must be an intentional relinquishment of 
a known right®^ Although unreasonable delay in 
making complaint may constitute a waiver,*® a 
waiver will not result from a mere failure to assert 
a claim for defective performance when the work 
is received,*® or from a mere payment in accord¬ 
ance with the terms of the contract.®^ So, full per¬ 
formance is not necessarily waived by the fact that 
the promisee takes aU he can get by way of part 
performance.®® Assent to a continuation of per¬ 
formance of the contract by one party does not nec¬ 
essarily include an agreement to accept the defi¬ 
cient performance of the other party as a complete 
discharge of the obligation,®* nor is the liability to 
pay damages for insufficient performance extin¬ 
guished.*® 

Strict performance is waived by failure to ob¬ 
ject,*^ and a party who makes specific objections 
to the sufficiency of performance is held to waive 
any other objections he may have.** The ruk is 
different, however, where the new objection is one 
which could not have been remedied, especially 
where it is concealed from-the objector during the 
early stages of the controversy.*® 

An action may be brought on the contract where 
part performance has been accepted and further 


performance waived,®^ subject to the right of the 
other party to recover damages for the faulty work¬ 
manship, and for his own consequent loss,*® and the 
right to deduction for any defectiveness in the 
work;*® but one who elects to operate an automo¬ 
bile knowing of its defective condition due to the 
manner in which it was repaired by the other par¬ 
ty is not entitled to recover for subsequent repairs 
necessitated thereby.*^ Where performance has 
been tendered by one-party and rejected by the oth¬ 
er as not in accordance with the terms of the con¬ 
tract, and on attempting to remedy the defects in 
performance other defects arise, it would seem that 
the party has a reasonable time in which to remedy 
such defects.*® 

b. Building and Construction Contracts 

(1) In general 

(2) Occupancy or use 

(3) ' Part payment 

(4) Effect of acceptance or waiver 
(1) In General 

An express or Implied acceptance of work as In com¬ 
pliance with a building contract operates as a waiver of 
defective performance; but this rule is Inapplicable 
where the acceptance was under protest or Induced by 
fraud, or where the defects were latent and unknown to 
the owner, nor It a guaranty for a specifled period there¬ 
by waived. 

An acceptance of the work or structure, as in 
compliance with the contract, will ordinarily con¬ 
stitute a waiver of a full performance or defec- 


ni.—Compton V. Weber, 129 N.B. 764, 
296 III 412. 

Iowa- — Andrew v. American Sav. 
Bank & Trust Co. of Davenport, 
268 N.W. 911, 219 Iowa 921. 
N.C.—Morrison v. Walker, 108 S.B. 
139, 179 N.C. 681. 

Tex,—First Nat Bank v. Mangum, 
CIVmApp., 194 S.W. 647, error re¬ 
fused. 

W.Va.—National Metal Edge Box Co. 

V. The Hub, 108 S.E. 601, 603, 89 

W. Va. 101, quoting Coipu JUilt. 

18 C.J. p 694 note 18. 

81. TT.S.—National Metal Edge Box 
Co. V. The Hub, supra. 

Wls.—Mueller v. Cook, 106 N.W. 
1064, 126 Wls. 604. 

82. Ark.—General Motors Accept- 

- ance Corporation v. Hicks, 70 S.W. i 
2d 609, 189 Ark. 62. 

Pa.—Fox V. A. Blumberg & Bro., 98 
Fa.Super, 127. | 

W-'^a—National Metal Edge Box Co. 

V. The Hub, 108 S.B. 601, 608, 89 

W. Va. 101, quoting Ooxpns Juts, 
Wls.—Wisconsin Auto Sales Co. v. 

Frlnt Motor Car Co., 192 N.W. 468, 
18() Wls. 137. 

18 CJ. p 694 note 20. I 


83. Ky.—Moors v, Kentucky Electri¬ 
cal Co., 208 S.W. 16, 182 Zy. 826. 

13 C.J. p 694 note 21. 

84i Mass.—Boyden v. Hill, 86 NJL 
413, 416, 198 Mass.-477. 

18 C.J. p 694 note 22. 

,85. Pa.—^Fox T. A. Blumberg & Bro., 
98 Pa.Super. 127. 

80. Utah.—Callahan v, Simons, 228 
F. 892, 64 Utah 250. 

Wls,—Chase v. Blodgett Milling Co., 
87 N.W. 826. Ill Wls. 666. 

18 C.J. p 696 note 23. 

87. Conn.—Costantlno v. liodjlodice, 
106 A. 466, 93 Conn. 203. 

DL—^But see Lincoln Electric Heat¬ 
ing Appliances v. Schultz, 203 HI. 
App. 840. 

Ind.—Tribune Co, v. Red Ball Trans¬ 
it Co., 161 N.E. 838, 84 Ind.App. 
666, rehearing denied 161 N.E. 836, 
84 lnd.App. 666. 

Pa.—Smyers v. Zmltrovltch, 66 Pa. 

Super. 440. 

18 C.J. p 695 note 24. 

88. Maas.—Boyden v. Hill, 86 NJB3. 
418, 198 Mass. 477. 

18 C.J. p 696 note 25. 

8% N.T.—^Thuman v, Clawson & 
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Wilson Co., 307 N.T.S. 566, 211 
App.Dlv. 607. 

90. U.S.—Thuman v. Clawson ft 

Wilson Co., supra. 

91. N.C—^Morrison v. Walker, 108 S. 

E. 139, 179 N.C. 681. 

98. W.Va.—^National Metal Edge 

Box Co. V. The Hub. 108 S.E 601, 
608, 89 W.Va. 101, quoting Cozpna 
Jnxls. 

18 CJ. p 696 note 26. 

93. U.S.—Western Grocer Co. v. 

New York Oversea Co., D.CCal, 28 

F. 2d 618. 

94. U.S.—District of Columbia v. 

Camden Iron Works, 21 S.Ct 680, 
181 U.S. 463, 45 L.Ed. 948, affirming 
16 APP.D.C. 198. 

95. Del.—Draper v. Randolph, 4 Del. 
464. 

9ft DaL—Hall v. Cannon, 4 Del 860. 

97. La.—Morse v. Oates, 123 So. 489, 
11 La.App. 462. 

98. N.Y.—Fayou v. Jekyll, 167 N.T. 
S. 880. 

13 CJ. p 696 note 80. 
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tive performance of a building contract,99 and such 
acceptance may be expressed or implied from the 
conduct of the owner.i Whether or not his acts 
amount to an acceptance is generally a question of 
fact depending on all the circumstances of the case.^ 
Thus, although particular circumstances in a given 
case may require a different holding,3 some of the 
defects may be waived by the owner’s failing to 
object thereto at the proper time, and specifically 
calling the builder’s attention to other defects;^ 
but a waiver of one defect is not a waiver of other 
defects.® 


§ 514 

So, where the work or materials is under the in¬ 
spection of the owner or his architect during its 
progress, if the builder is not complying with the 
contract, it is the duty of the owner or architect to 
object to such work or materials as obviously do not 
comply with the contract, and on his failure to do 
so the owner cannot, after the work is completed, 
claim that the work or materials was not in accord¬ 
ance with the contract;® but this rule does not ap¬ 
ply where the contract contains a provision to the 
contrary,"^ where the owner was not required to in¬ 
spect the building day by day and had no inspector 


«9. Cal.—Smith v. Mathews Const. 

Co., 179 P. 206, 179 CaL 797. 
Colo.— Zambaklan v. Leson, 234 P. 
1066, 1066, 77 Colo. 188, citing Coi- 
pns Juris. 

IowT»— Barnes v. .Bradford, 166 N.W. 
306. 

Tenn.—^Hale Se Sons v. Stone Engi¬ 
neering Co., 14 TenmApp. 461. 

Tex.—John Maynard Lumber Co. v. 
Brazen, Clv.App., 28 S.W.2d 877, 
error dismissed. 

9 C.J. p 796 note 73. 

% Iowa. — BIrdsall v. Perry Gas 
Works, 161 N.W. 804, 181 Iowa 
1268 — Thomas Plumbing Co. v. 
Hlppee, 169 N.W. 169. 

Mich.—Morgan v. Plotkin, 189 N.W. 
68. 219 Mich. 266. 

N.J.—RIzzolo V. Poysher, 99 A. 890, 
89 N.J.Law 618. 

Tenn.—Hale v. Sons v. Stone Engi¬ 
neering Co., 14 TenmApp. 461, 470, 
citing Oozpns Juris — Hayes v. 
Lewis, 12 Tenn.App. 627. 

Wis.—Brust V. First Nat Bank, 198 
N.W. 749, 184 Wls. 16. 

9 C.J. p 796 note 74. . 

TaUnre to test 

Where a test for ventilation to 
ascertain whether a heating plant 
was satisfactory to the property 
owner might have been made by tho 
use of an anemometer, but was not 
made, his right to resist payment be- 
oause work was not satisfactory was 
waived.—Peck-Willlamson Heating & 
Ventilating Co. v. McKnlght & Merz, 
206 S.W. 419, 140 Tenn. 563. 

Conveyance without reservation 

Acceptance of windmill tower not¬ 
withstanding contention that steel 
tower was unsatisfactory and that 
plaintiff had agreed to erect wooden 
one in its stead, was shown by fact 
that defendant had conveyed land on 
which tower was erected without 
reservation.—Wilson v. Gonder, 247 
P. 631, 121 Kan. 469. 

Acceptance not Inferred 
Cal.-Californla Well Drilling Co. v. 
California Midway Oil Co., 177 P. 
849, 178 Cal. 387. 

N.T.—-Ollheat Systems v. Spadaro, 
244 N.Y.S. 2, 187 Mlsc. 184.. 


Tex.—St. Louis. B. & M. Ry. Co. v. 

Roberts. Clv.App., 189 S.W. 669. 

Vt.—Gomez v. Lawson, 166 A. 14. 
106 Vt 858. 

9 C.J. p 796 note 74 [c]. 

Acoeptanoe of work and labor 
There may be an acceptance of tho 
building as a substantial compliance 
with the contract, or there may be 
an acceptance merely of the work 
and labor done at their true value. 
—Gray v. Wood, 127 So. 148, 220 Ala. 
587. 

2. Mich.—Strom-Johnson Const Co. 
V. Rlverview Furniture Co., 198 
N.W. 714, 227 Mich. 65. 

9 aj. p 797 note 76. 

3. N.T.—Gens v. Tuscany Realty 
Co„ 166 N.T.S. 1076. 

Defects pointed out by arChiteot 
That architect employed by own¬ 
ers of building after its construction 
was begun, pointed out certain de¬ 
fects after its completion, does not 
preclude owners from making fur¬ 
ther objection, since additional de¬ 
fects might have occurred prior to 
architect's going on Job.—Associated 
Constructors v. Paonessa, 63 P.2d 
366, 11 CaLApp.2d 263. 

Defects subsequently dlsoovezed 

(1) The fact that defendant own¬ 
er of a building complained of cer¬ 
tain Items in a letter does not pre¬ 
clude him from recovery on any ad¬ 
ditional item of damages subsequent¬ 
ly discovered.-Hurley v. Kiona-Ben- 
ton School DIst No. 27, 216 P. 21, 
124 Wash. 637. 

(2) So, an owner did not forfeit 
claim against contractor for damages 
by not discovering all defects, or by 
agreeing to pay If specified defects 
were corrected.—Cassinelll v. Stacy, 
38 S.W.2d 980, 238 Ky. 827. 

Ho unreasonable dtfLsy la m a Wng 
complaint 

Failure to complain of defective 
construction, where delay in com¬ 
plaining is ^not unreasonably long 
and has not dlsadvantageously af¬ 
fected builder, will not estop owner 
to dam^es for improper con- 
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stnictlon.—Corley v. Hill, Harris & 
Co., 8 La.App. 693. 

4. Ill.—See Neufeld v. Oudlohaen. 
211 m.App. 288. 

Mass.—C. W. Hunt Co. v. Boston EL 
R. Co., 85 N.E. 446, 199 Mass. 220. 

9 C.J. p 797 note 76. 

6. Me. — Hill V. MlUbum School 
Diet No. 2, 17 Me. 316. 

Ri Iowa.—^Birdsall v. Perry Gas 
Works, 161 N.W. 304, 181 Iowa 
1268. 

La.—P. Olivier & Son v. Board of 
Com’rs of Lake Charles Harbor 
and Terminal Dlst, 148 So. 12, 177 
La. 157—Meriwether Supply Co. v. 
Roy, 133 So. 465, 16 La.App. 161. 
Mich.—Otto MIsch Co. v. E. E. Davis 
Co., 217 N.W. 88. 40, 241 Mich. 285, 
quoting Oozpus Juris. 

Or. — Spokane County v. Pacific 
Bridge Co., 213 P. 161, 166, 106 
Or. 560, quoting Corpus Juris. 

9 C.J. p 797 note 78. 

Seasonable objection required 
Where building contract provides 
for inspection of work by architect 
with power to reject material or 
work not in compliance with con¬ 
tract, architect's failure seasonably 
to reject defective work and material 
in manner provided for by contract 
operates as waiver of defects. 
Mich.—Kunze v. Jones, 166 N.W. 904, 
200 Mich. 468. 

Wls. — Keachle v. Starkweather 
Drainage Diet., 170 N.W. 236, 168 
‘Wls. 298. 

5 C.J. p 271 note 46. 

Objection held timely, notwith¬ 
standing architect’s representative 
saw the defective work being done 
and made no protest. — West v. 
Higgs, Hardee & Laughlnghouse, 98 
S.B. 719, 174 N.a 214. 

7. CaL—^Banduccl v. Sresovlch, 199 
P. 72, 52 CalAiPp. 687. 

N.T.—Hevenor v. Union Ry, Co. of 
New York City, 204 N.Y.S. 40, 208 
AppJDiv: 610. 

Or. — Spokane County v. Pacific 
Bridge Co., 218 P. 161, 166, 106 Or. 
650, quoting Corpus Juris. 

9 C.J. p 797 note 79. 
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constantly on the job,* or where the defects were 
hidden and not discovered until after completion of 
the work.* So, mere presence of the owner during 
the construction period without assuming to direct 
the work does not constitute a waiver.^* 

An acceptance under p'rotest is not a waiver 
and the mere failure of the owner to take charge 
of the prosecution of the work when he discovers 
that the contractor is not complying strictly with 
the conditions of the contract does not waive his 
right to damages for defects ‘P nor does an accept¬ 
ance constitute a waiver of latent defects of which 
the owner was ignorant at the time,^* or which 
may appear thereafter.!^ The filing of a notice of 
completion solely to start the running of the Hen 
time and with the understanding between the par¬ 
ties that it was not a waiver does not estop the own¬ 
er from complaining of defects.!® Failure of the 
owner to serve a statement of defects as required 
by contract does not constitute a waiver of material 
departures from the contract made with intent to 
cheat and defraud the owner and having that ef¬ 
fect.!* 


Guaranty. The acceptance of the work does not 
waive a guaranty of the work for a specified peri¬ 
od,!7 and a provision in a contract for the installa¬ 
tion of a heating plant requiring the contractor to 
give a bond guaranteeing proper performance is 
not waived by the owner urging Ae installation, 
when he knew the bond had not been given, and us¬ 
ing the building after such installation.!* 

(2) Occupancy or Use 

Occupancy or uae does not necessarily operate as a 
waiver, although the facts of the particular ease may 
make It do so. 

Since the owner cannot divest himself of the pos¬ 
session without surrendering a portion of his free¬ 
hold,!* where a structure or other work is erected 
on the land of the owner, or repairs or alterations 
are made on an existing structure, the mere fact 
that the owner, on the failure of the builder fully 
to perform his contract, takes possession and oc¬ 
cupies or uses the structure does not necessarily 
constitute an acceptance of the work as a perform¬ 
ance of the contract and a waiver of the builder’s 
failure fully to perform,*.* unless there is some posi- 


8. Ky.—W. D. Harrifl A Co. v. Lew- 

■ 18, 82 S.W.2d 401, 236 Ky. 810. 

9. Or.—Rogue River Pniit & Pro¬ 
duce Asb’u V. Glllen-Chambera Co., 
166 P. 679, 85 Or. 113. rehearing 
denied 165 Pi 1188, 86 Or. 118. 

10. Utah.—Sidney Stevens Imple¬ 
ment Co. V. HIntsie, 67 P.2d 882, 111 
A.L.R. 881. 

11 . Philippine.—^Ang Toa v. AlvaJres; 
11 FhlUpplne 146. 

9 C.J. p 798 note 80. 

FemlttlBg' perrozmaaoa altar pro- 
test 

Permitting contractor to continue 
work after protest by architect that 
speclflcatlona were not complied with 
was not waiver of compliance or 
guaranty.~^tto Mlsch Co. v. E. E. 
Davis Co., 217 N-W. 38, 40, 241 Mich. 
286, quoting Ck)Tpiui Juds. 

TTse nndar pxotaat 
Where plaintiffs contracted with 
defendant to dig a mine shaft, de¬ 
fendant to furnish timbers to be 
used in curbing and blocking the 
same, and plaintiffs protested when 
defendant furnished unsuitable ma¬ 
terial. plaintiffs' uae of the materials 
furnished did not constitute an ac¬ 
ceptance of them.—Rice v. Platts- 
buFg-Vibbard Coal Mining Co., Mo. 

, App.. 229 S.W. 298. 
m Mich.—Otto Mlsch Co. v. E. E. 
'Davis Co.. 217 N.W. 88. 40. 241 
Mich. 285, Quoting Corpus Juzla 
OKL'-i^nsolldated Cut Stone Co. v. 

■ Seldenbaoh, 76 P.2d 442, 181 OkL 
578, ■■ ■ .■ 

9 aj. p 798 note 81. I 


13. N.T.—Town of Tonawanda v. 
Stapell, Mumm & Beals Corpora¬ 
tion, 270 N.T.S. 877, 380, 240 App. 
Dlv. 472, citing Corpus Juris. 

Or. — Spokane County v. Paolflo 
Bridge Co., 218 P. 161, 106 Or. 650 
—City of Seaside v. Randles, 180 
P. 319, 324, 92 Or. 660, citing Cor¬ 
pus Juris—^Rogue River Fruit & 
Produce Ass'n v. Glllen-Chambers 
Co.. 166 P. 679, 85 Or. 118, rehear¬ 
ing denied 165 P. 1188, 86 Or. 113. 
Tenn.—^EEale & Sons v. Stone Engi¬ 
neering Co., 14 Tenn.App. 461. 
Utah.—Board of Education of Salt 
Lake City v. West, 186 P. 114, 65 
Utah 867. 

9 C.J. p 798 note 82. 

When rule InappUoaUs 
The rule of the text Is not applica¬ 
ble where the damages were caused 
hy the settling of the structures by 
reason of the character of the soil— 
Portable Elevator Mfg. Co. v. Dut¬ 
ton. 224 IlLApp. 128. 

14. Iowa.—Brent v. Head. 116 N.W. 
1106, 138 Iowa 146, 16 L.RA.,N.S., 
801. 

Or.—City of Seaside v. Randles, 180 
P. 819, 824, 92 Or. 660. citing Ooiv 
pus Juris. 

9 CJ. p 798 note 83. 

16. Cal.—^Associated Constructors v. 
Paonessa, 63 P.2d 368, 11 CaLApp. 
2d 268. 

16. Cal.---Patten & Davies Lumber 
Co. V. Amigo Co., 188 P. 489, 181 
CaJ. 48. 

Il7, Ala.—U. S. Fidelity, etc., Co. v., 
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Damskibsaktieselskabet Habil, 86 
So. 844, 188 Ala. 848. 

Iowa.—Wadleigh v. McDowell, 71 N. 

W. 886. 102 Iowa 480. 

9 C.L p 798 note 86. 

18. S.D.—Symms-Powers Co. v. Ken¬ 
nedy, 146 N.W. 670, 83 S.D. 365. 

19. Miss.—Robinson v. De Long, 79 
So. 96, 118 Miss. 280. 

9 C.J. p 798 note 87. 

2 a U.S.—Thompson-Starrett Co. v. 
La Belle Iron Works, C.C.A.N.T., 
17 F.2d 636, certiorari dented 47 S. 
Ct 763, 274 U.S. 748, 71 L.Bd. 1380. 
Ala.—Becker Roofing Co. v. Little, 
156 So. 842, 229 Ala. 317. 

Ark.—^Dutton & Barnes v. Mcllroy, 
287 S.W. 870, 171 Ark.' 1010. 

Cal.-Leonard v. Home Builders, 161 
P. 1161, 174 Cal. 66. 

Conn.—Burr y. Ellis, 101 A, 17, 91 
Conn. 667, 

IlL—See Fitsgerald v. Neville, 210 
IllJVpp. 659. 

Ely.—CassinelU v. Stacy, 88 S.W.2d 
980, 238 Ky. 827. 

La.—Stamm-Scheele Mfg. Co. v. 
Toung, 104 So. 877, 168 La, 687— 
Orleans Ice Mfg. Co. v. Patomo, 
101 So. 388, 156 La. 989—D1 Fran¬ 
co V. Ascanl, 127 So. 76, 13 La,App. 
2—Borrosky v. Hill Harris & Co., 
1 La.App, 481. 

Md.—Hammaker v, Schlelgh, 147 A. 

790, 167 Md. 652, 65 A.L.R. 1286. 
Mass-^arthar v. Sallba, 185 N.B. 
867, 282 Mass. 668—^Barton v. Mor¬ 
in, 188 N.E. 170, >281 Mass. 98. 
Mich.—De Haan v. Crum, 197 N.W. 
617, 226 Mldh. 410—Falk v. Nltz; 
189 K.W. 921. 219 Mich. 860. - 
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tive act on the part of the owner showing that such 
occupancy or use is intended as an acceptance ,21 or 
unless an express waiver is shown ;22 and this rule 
is especially applicable where the contract contem¬ 
plates or provides that such occupancy or use shall 
not be regarded as a waiver,28 or where the posses¬ 
sion is taken with the express statement that it is 
without prejudice to claims against the builder,24 
or under circumstances which plainly negative an 
unreserved acceptance.26 
Possession or use, however, is evidence of ac¬ 
ceptance or waiver,26 and, when considered in con¬ 
nection with other circimstances, such as some act 
or some language on the part of the owner, may be 
sufficient to show an acceptance or acquiescence.27 
Thus, where, on completion of a building, the keys 
are delivered to the owner who goes into possession 
on the understanding that he accepts the building 
subject to a list of alterations then agreed on, which 
are subsequently performed by the contractor to the 
satisfaction of the architect, such delivery of the 
building constitutes an unequivocal acceptance of 
the work.28 So, also, where defective performance 
is not the fault of the builder, acceptance may be 
implied from possession and occupation, notwith¬ 
standing a protest by the owner .22 
An express contract provision that taking posses¬ 
sion shall constitute conclusive evidence of com¬ 


plete performance is binding in the absence of 
fraud, and the owner taking possession cannot de¬ 
stroy its effect by any uncommunicated intention 
formed at the time of his occupation,^® although he 
would not be bound if the defects were concealed,2^- 
or if he were led to occupy the building through 
fraudulent representations .22 Moreover, an occu¬ 
pancy under protest, and in reliance on a compro¬ 
mise agreement which the contractor fails to per¬ 
form, will not constitute a waiver, notwithstanding 
such provision in the original contract®® 

Under statutes so providing, the occupation or 
, use of a structure by its owner or one representing 
him constitutes an acceptance of the structure as 
completed, provided such occupation or use is open, 
entire, and exclusive, and not of such a character 
as is consistent with the builder’s continuance in 
his work.®4 

Trivial defects. Even though the defects are 
trivial and a substantial cpmpletion has been made 
by the contractor, the owner may receive and use 
the structure without waiving his right to offset 
damages .occasioned by defects or imperfections as 
against the contract price;®® but use and occupa¬ 
tion in such a case may show that the owner has 
derived some benefit from the work and render him 
liable to the builder to that extent®® 


Miss,—Robinson v. De Long, 79 So. 
95, ns Miss. 280. 

N.T.—Dearstlne v. Duncfcel, 228 N. 
T.S. 191, 223 App.Dlv. 795,' revers¬ 
ing 223 N.Y.S. 234, 130 Misc. 281 
—Cohen v. Bggers, 220 N.T.S. 109, 
219 App.Dlv. 429. 

N.D.—Karllnskl v. P. R. & H. Lum¬ 
ber & Construction Co., 281 N.W. 
898, 68 N.D. 532. 

Pa.—Smyora v. Zmltrovltch, 65 Pa. 
Super. 440. 

S.C.—Leonard v. Atkinson, 180 S.E. 

■ 766, 133 S.C. 249. 

S.D.—Symms-Powers Co. v. Kennedy, 
146 N.W. 670, 33 S.D. 355. 
Tex—Ward v. Hamilton, CIv.App., 
251 S.W. 819—Russell Brown Co. 
V. Christiansen, Clv.App., 230 S.W. 
744. 

Utah.—Stephens v. Doxey, 198 P. 261, 
58 Utah 108. 

Va.—Warren v. Goodrich, 112 S.1!. 
687, 188 Va. 366. 

Wash.—Eokhardt v. Harder, 294 P. 
981, 160 Wash. 207—Hurley v. 
KIona-Benton School Dlst No. 27, 
216 P. 21, 124 Wash. 687. 

9 aj. p 798 note 88. 

ai. Idaho.—Steltz v. Armory Co., 99 
P. 98, 15 Idaho 651, 20 L.R.A.,N.S., 
872 and note. 

9 C.J. p 790 note 89. 


Oontract provision 
Contractee who used ice machinery 
after test period without giving no¬ 
tice of defects, as provided by con¬ 
tract for construction of Ice plant, 
could not recover for breaches of 
warranty.—^Frlck Co. v. Rubel Cor¬ 
poration, C.C.A.N.T., 62 P.2d 765. 
as. Idaho.—Stelts v. Armory Co., 99 
P. 98. 16 Idaho' 651, 20 L.R.A.,N.S., 
872. 

as. Mo.—Haynes v. Second Baptist 
Church, 88 Mo. 285. 

Tex.—Eastham v. Blanchette, 94 S. 

W. 441, 42 Tex.Clv.App. 206. 

9 C.J. p 799 note 91. 

24. N.Y.—MacKnight FllnUc Stone 
Co. v. New York, 48 N.Y.S. 189, 18 
App.Div. 231. 

9 C.J. P 799 note 92. 

25t, U.S.—Thompson-Starrett Co. v. 
La Belle Iron Works, C.C.A.N.Y., 
17 F.2d 686, certiorari denied 47 
S.Ct. 763, 274 U.S. 748, 71 L.Bd. 
1880. 

Cal.—Machinery, etc., Co. v. Young 
Men's Chrlsfian Assoc., 184 P. 724, | 
22 CaLApp. 416. 

Md.—Lohmuller Building Co. of Bal- 
• tlmore* City v. Barrett, 127 A, 482, 
146 Mdt 617. 

Mich.^—^Unnih v, De Wolf; 281 N.W. 

92, 261 Mich. 88. 

9 C.J. P 799 note 98. 
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28. Mass.—^Buttrick Lumber Co. v. 

CoUlns, 89 N.E. 138, 202 Mass. 413. 

9 C.J. p 799 note 95. 

27. Cal.—^Atowlch v. Zimmer, 25 P. 
2d 6, 218 CaL 763. 

Ky.—^Reusch v. H-emmer, 33 S.W.2d 
618, 236 Ky. 546. 

Mich.—Morgan v. Plotkin, 189 N.W. 
68, 219 Mich. 265. 

Va.—^Warren v. Goodrich, 112 S.B. 

687, 183 Va. 866. 

9 aJ. p 799 note 96. 

2a Or.—^Vanderhoof v. Shell, 72 P. 
126, 42 Or. 578. 

2a Mass.—Gray v. James, 128 Mass. 

no. 

sa Tex.—Stout V. Sommers, 28 S.W. 
2d 247, affirmed Sommers v. Stout* 
Com-App., 44 S.W.2d 901. 

31. Tex.—Stout V. Sommers, supra, 
aa Tex,—Stout V. Sommers, supra. 
38. Utah.—Christensen v. Hamilton 
Realty Co., 129 P. 413, 42 Utah 70. 

I 9 C.J. p 799 note 94. 

34 Cal.—Orlandl v. Gray, 58 P. 15, 
125 Cal. 872. 

9 C.J. p 800 note 99. 

35. Gal.—Machinery, etc., Co. v. 
Young Men's Christian Assoc., 184 
P. 724, 22 CaLApp. 416. 

38. N.Y.—Parke v. Pranco-Amerlcan 
Trading Co., 7 N.Y.St. 498. 

9 C.J. p 800 note 2. 
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Right to withhold payment not waived by pos¬ 
session. Under a contract providing for payment 
only on completion of the work, an owner does not, 
by taking possession of the building before comple¬ 
tion, waive a right to withhold payment until com- 
pletion.37 

(3) Part Payment 

A payment on account does not of Itself amount to 
an acceptance of defective performance, although with 
other circumstancee It Is evidence thereof. 

A payment on account of the contract does not 
itself amount to an acceptance of work not fully 
performed, so as to constitute a waiver of the build¬ 
er’s failure to perform in full, or of defective per- 
fonnance,3* although known to the owner at the 
time of payment,®* particularly where there is an 
express agreement that the builder shall remedy de¬ 
fects,^® or when, at the time of making payment, 
the owner complains of the defects,^! or claims 
damages for the defective construction and if 
the owner is unaware at the time of such payment 
that there were defects in the work, he does not 


waive full performance.^® However, the fact of 
making payments on account of the work is, with 
other circumstances, evidence of an acceptance of 
the work and of waiver of a full and strict perform¬ 
ance,^^ although the contract provides that no pay¬ 
ment shall be construed to be an acceptance of de¬ 
fective work or improper materials.^® Where the 
owner refuses to pay on specified grounds, and liti¬ 
gation results therefrom, he thereby waives all oth¬ 
er grounds known to him at the time, and is estop¬ 
ped from thereafter relying thereon.^® Payments 
amounting to payment in full, made with full knowl¬ 
edge of the defects, constitute a waiver of a full and 
strict performance and this rule applies where 
the owner, with knowledge of the defects, makes a 
part payment and promises to pay the balance;^® 
but a payment of the balance due does not estop the 
owner from complaining of defects where the build¬ 
er, without the owner’s consent and in violation of 
an agreement governing the payment, withdrew the 
money before payment of lien claims.** Where an 
owner makes a payment to the contractor on re¬ 
ceipts for material delivered in carrying out a con- 


Bflect of acceptance or waiver of 
defective performance of building 
contract see Infra § 514 b (4). 

37. N.J.—Bradley Currier Co. v. 

Bernz, 36 A. 882. 56 N.J.Ba. 10, 
38k Conn.—^Burr v. Bills, 101 A. 17, 
91 Conn. 657. 

Sfass.—Barton v. Morin, 183 N.B. 
170, 281 Maas. 98. 

Md.—^Lobmuller Building Co. of Bal¬ 
timore City y. Barrett, 127 A. 482, 
146 Md. 617. 

Masa—^Dondia v. Borden, 119 N.E. 
184, 280 Mass. 78. 

Wls,—Geiger v. Ajax Rubber Co„ 190 
N.W. 831, 179 Wls. 70. 

9 aj. p 800 note 6. 

Payment saying zlglits 
Under building contract providing 
that no payment except flnal pay¬ 
ment shall be conclusive evidence of 
performance, last payment by owner 
to contractor can be made under such 
circumstances as to save owner's 
rights, as where payment is made to 
provide money to discharge lien 
claims.—^Lloyd Inv, Co. v. Illinois 
Surety Co., 160 N.W. 58, 164 Wls. 282. 
Fart payment as waiver of certificate 
of architect etc. see supra { 499 b 
(5) (c). 

39. Cal.—^Leonard v. Home Builders, 
161 P. 1161, 174 Cal 65. 

9 C.J. p 800 note 6,. , 

40. Masa—Handy v. Blisa 90 N.B. 
864, 204 Mass. 618, 184 Am.8.R. 
678. 

9 C.J. p 800 note 7. 

41. .N.D.—Karilnskl v. P, R. & H. 
Lumber & Construction Ca, 281 
N.W. 898. 


43. Cal.—^Leonard v. Home Bulldera 
161 P. 1151, 174 CaL 65. 

43L La—Delaney v. Morter, 128 So. 

617, 11 LaApp. 810. 

N.T.—Armstrong Cork & Insulation 
Co. V. Plrone, 238 N.Y.S. 622, 186 
Mlsc. 819. 

OkL—^National Surety Co. v. Board 
of Education of City of Hugo, 162 
P. 1108, 62 OkL 259. 

9 C.J. p 800 note 8. 

Payment by oontraetor to snboon- 
traotor of a sum to apply on the sub¬ 
contract made before contractor 
knew that materials used by subcon¬ 
tractor were inferior and not in sub¬ 
stantial compliance with the specifi¬ 
cations and contract was not a waiv¬ 
er of such defecta—Board of Edu¬ 
cation of Salt Lake City v. West 186 
P. 114, 65 Utah 367.' 

4A Or.—Spokane County v. Pacific 
Bridge Co., 218 P. 161, 106 Or. 660. 
9 C.J. p 801 note 9. 

Payment year later 
Owner of property repaired Is es¬ 
topped to claim defects in work or 
question prices after making pay¬ 
ments year after accepting work.— 
Montagnet v. Fourchy, 1 La.App. 746. 

4& Mass.—Handy v. Bliss, 90 N.B. 

864, 204 Masa 613, 184 Ain.B.R. 
. 678. 

9 C.J. p 801 note 10. 

491 Iowa—Schllllnger. v. Bosch-Ry- 
an Grain Co., 122 N.W. 961, 116 
N.W. 182, 146 Iowa 760. 

9 C.J. p 801 note 11. 

Want of estimate 
Contracting company which 
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several payments for excavation 
work without insisting on compli¬ 
ance with contract provision rela¬ 
tive to furnishing of estimates of 
work done could not assert want of 
estimate as excuse for nonpayment 
of amounts subsequently becoming 
due, where the failure to pay was 
not because no estimate had been 
made.—People v. Fidelity & Deposit 
Co. of Maryland, 206 N.W. 157, 282 
Mich. 238. 

4?r. Ala.—Dupuy v. Wright, 60 So. 

997, 7 Ala.App. 288. 

Cal.—Slrch ElectrlcaL etc.. Labora¬ 
tories V. Garbutt, 110 P. 140, 13 
CaLApp. 436. 

Ky.—O'^ensboro R. Co. v. Barber As¬ 
phalt Pav. Co., 107 S.W. 244, 32 Ky. 
L. 844, 14 L.R.A.,N.S., 1216—Rob¬ 
ert Mitchell Furniture Co. v. Mon¬ 
arch, 39 S.W. 823, 19 Ky.L. 239. 

9 C.J. p 801 note 12. 

4& N.T.—Diehl v. Schmalacker, 67 
N.T.S. 244, 28 Mlsc. 835, affirming 
62 N.T.S. 1080. 

9 C.J. p 801 note 18. 

Execntlng mortgage and notes 
Executing mortgage to architect 
in payment of work done by him 
and contractors In remodeling build¬ 
ing waived known claim for defects: 
and executing renewal notes after 
discovery of defects showed Intent 
not to claim damages for defects. 
Bailey v. Jones, 219 N.W. 629, 248 
Mich. 169. 

49. Cal.—Associated Constructors v. 
Paonessa, 68 P.2d 866, 11 CaLApp. 
2d 268. 
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struction contract, in the absence of fraud he is es¬ 
topped from denying the receipt of such material.^® 

(4) Effect of Acceptance or Waiver 

Acceptance or waiver may preclude the owner from 
refusing to pay for the work or recovering damages; 
but this does not follow where the defects were latent or 
where the owner could not reasonably do otherwise than 
accept. 

Except as to defects that are not apparent,an 
acceptance or waiver by the owner precludes him 
from refusing to pay a reasonable value for the 
work performed and the materials furnished,52 or 
from refusing to pay under the terms of the con¬ 
tract but it has been held that he is not liable for 
the contract price, unless it is so agreed after the 
breach by the builder,®^ and his acceptance of work 
performed on a cost-plus basis does not deprive him 
of the right to impeach the contractor's accounts.^® 
Where, after the owner accepts a structure, the 
contractor remedies defects concerning which the 
owner makes complaint, the owner cannot recover 
for the defects so remedied.®® 

As to damages. Where the, owner accepts the 
work as a full compliance with the contract, he can¬ 
not, as a general rule, either maintain an action for 
damages for a failure of the builder strictly to per¬ 
form the contract or recoup such damages in an 
action by the builder for compensation.BT Howev¬ 
er, as stated in Corpus Juris, which has been quoted 

sa Philippine,—Campbell v. Behn, 

8 Philippine 690. affirmed 27 S.Ct 
502, 205 U.S. 40Sr 51 L.Ed. 857. 

5L La.—Matthews v. Rudy, 4 La. 

App. 226. 

9 C.J. P 801 note l€. 

Meoovety of paymsirt 
Rule that one accepting and pay¬ 
ing for work after inspection can¬ 
not recover payment applies only 
where defects can be previously dis¬ 
covered.—Delaney V. Morter, 128 So. 

617, 11 La.App. 810. 

sa. Ala.—R. D. Burnett Cigar Co. v. 

Art Wall Paper Co., 51 So. 268, 164 
Ala. 547, 560. 

9 C.J. p 801 note 17. 

63. Colo.—Zambakian v. Leson, 284 
P. 1066, 10*66, 77 Colo. 183, citing 
Corpus Juris—Stewart v. Brecken- 
rldge. 169 P. 543. 69 Colo. 108. 

Kan.—Wilson v. Gonder, 247 P. 681, 

121 Kan. 469. 

Mass.—James Blgar, Inc., v. New- 
hall. 126 N.l. 661, 286 Mass. 873. 

Tex.—John Maynard Lumber Co. v. 

Brazen, Clv.App., 28 S.W.2d 877, 
error dismissed. 

9 C.J. p 801 note 18. 

54k Ala.—R. D. Burnett Cigar Co. 

V. Art Wall Paper Co., 61 So. 268, 

17OJ.S.-70 


and cited by the courts, a mere acceptance, without 
more, does not preclude the owner from showing 
that the work was done in an unworkmanlike man¬ 
ner and from maintaining an action for damages or 
recouping damages therefor,®® especially where the 
defects were latent,®® or where the owner could not 
reasonably do otherwise than accept the situation in 
which the contractor had placed himand in such 
cases, the owner may recover notwithstanding he 
has paid the contract price and, of course, if the 
acceptance of the work is expressly on condition 
that the builder remedy certain defects therein, the 
owner is not precluded from claiming damages for 
such defects.®® A like rule applies where the ac¬ 
ceptance is executed to enable the contractor to 
raise money, and on the express understanding that 
it was not to be treated as a compliance in full by 
the contractor.®® 

§ 515. Rights and Liabilities on Defective 

Performance 

a. In general 

b. Defects due to plans 

c. Defects due to acts or directions of 

owner 

d. Defects due to defective materials or 

former work 

e. Defects due to soil or weather condi¬ 

tions 

898, 900, 68 N.D. 622, citing OorpUB 
JuziOi 

9 C.J. p 802 note 21. 

58. Cal.—Summers v. L. F. S. Syn¬ 
dicate, supra, quoting Corpus 
Juris. 

La.—D i Franco v. Ascanl, 127 So. 76, 
18 La.App. 2. 

Pa.—Raab v. Beatty, 96 Pa.Super. 
674. 

9 C.J. p 802 note 22. 

Cal.—Summers v. L. F. S. Syn¬ 
dicate. supra, quoting Corpus Juris. 
Colo.—Zambakian v. Leson, supra, 
citing Corpus Juris. 

Ky.—Weil v. B, E. Buffaloe & Co., 66 
S.W.2d 704, 261 Ky, 673. 

N.D.—Karllnski v. P. R. & H. Lum¬ 
ber & Construction Co., supra, cit¬ 
ing Corpus Juris. 

9 C.J. P 802 note 28. 
ei. Cal.—Summers v. L. F. S. Syn¬ 
dicate, supra, quoting Corpus Juris. 
Po.—Raab v. Beatty, 96 Pa.Super. 
674. 

9 C.J. P 802 note 24. 

63. Cal.—Bummers v. L. F. S. Syn- 
dl<iate, supra, quoting Corpus Juris. 
Ml n r- —Gray v. New Paynesvllle, 94 
N.W. 721, 89 Minn. 258. 

03. Tex.— Russell Brown Co. v. 
Christiansen, Civ.App., 280 S.W. 
744. 


164 Ala. 547—Walstrom v. OUver- 
Watts Constr. Co., 60 So. 46, 161 
Al&. 608. 

56. Va.—Hitt V. Smallwood, 183 S.B. 
508, 147 Ya- 778. 

SO, Pa—Otis EL Co. v. Flanders 
Realty Co., 90 A. 624, 244 Pa 186. 

57. Ky.—BaJlentine v. Scottsville 
Builders' Supply Co., 261 S.W. 207, 
199 Ky. 847. 

La—Sanitary Plumbing Co. v. Carna¬ 
han. 6 LaApp. 647. 

RL—Wolf V. Dimond, 129 A. 842. 

9 C.J. P 802 note 20. 

Vxlvlal defects 

Ordinarily, If defects are minor, 
acceptance dlschargea contractor 
from liability.—Matthews v. Rudy, 4 
LaApp. 226. 

6a CaL—Summers v. L. P. S. Syn¬ 
dicate, 189 P. 286, 288, 46 Cal.App. 
260, quoting Corpus Juris. 
Colo.— Zambakian v. Leson, 234 P. 
1065, 1066, 77 Colo. 188, citing 
Corpus JurlB. 

Miss.— Westerfleld & Meeks v. Cat¬ 
lett. 120 So. 468, 158 Miss. 228. 
Mo.—^Hunt V. Owen Bldg. & Inv. Co., 
App., 219 S.W. 138. 

N.D.— Karllnski v. P. R & H. Lum¬ 
ber & Construction Co., 381 N.W. 
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f. Defects due to changes made with 

owner’s consent 

g. Defects due to other contractors 

a. In General 

Defective performance may constitute a defense pro 
tanto to an action on a contract, or It may be asserted in 
an action for damages. Furthermore, under some con* 
tracts or statutes one defectively performing la subject to 
other liabilities. 

In an action on a contract, ill gerformance is a 
defense pro tanto, not merely a set-off.®^ A builder 
is responsible to his employer for defective per¬ 
formance, and is liable either to an action®® or to 
a deduction from the price agreed;®® and under 
some contracts, he is required to repair defects for 
a specified length of time after the structure is com- 
pleted.®7 The builder is liable for an injury to a 
building during the course of construction,®® and, 
as shown supra § 466, its destruction does not ordi¬ 
narily excuse full performance of the contract. 

The owner may sue for damages, although the 
contract allows him to remedy the defects at the 
builder’s expense,®® but he should protect himself as 
far as possible from the damages which would nat¬ 
urally result from the defects, and can charge the 
builder only with such expenses and efforts, and 
with damages which he could not have prevented by 


the exercise of due diligence.^® Moreover, an own¬ 
er who undertakes to remedy improper work done 
by the contractor is not entitled to erect a better 
building than that provided in the specifications and 
to recover therefor,although he is entitled to be 
paid a reasonable sum for having defective work or 
materials replaced with others conforming to the 
specifications.'^® 

A builder whose default is not willful is entitled 
to recover the benefit of his services after deduc¬ 
tions for any injuries due to defective work ;73 and 
where he is prevented from going on with the work, 
an offer to correct defects,, made by him in good 
faith, entitles him to recover for what he has done 
under the contract.However, an offer to repair 
will not relieve him from liability under a warranty 
of the quality of his work.^® 

Where several independent contractors were en¬ 
gaged to construct a building, there is no joint lia¬ 
bility, but the damage due to the default of each 
must be determined separately.^® 

Notice to builder. If the contract expressly re¬ 
quires the builder to remedy any defects in his 
work after the building is completed and accepted, 
the builder is entitled to notice of defects and an 
opportunity to remedy them; and without such no- 


84. Pa.—Rothrock v. Wolfe, 99 Pa. 
Super. 30. 

6& Iowa.—Dugrgleby Bros. v. Lewis 
Roofing Co., 116 N.W. 711, 189 
Iowa 482. 

La.—Mayer Gkjflchaux Co. v. Regan, 
137 So. 647. 18 La.App. 679—Leln- 
hard v. Meyer, 128 So. 130, 11 La. 
App. 328. 

Pa.—Eunkelman v. Dechant, 91 Pa. 
Super. 689. 

Ya.—Muhleman & Eayhoe r. Marks, 
190 S.E. 86. 

Wash.-De Honey v. Qjarde, 286 P. 

290. 134 Wash. 647. 

9 C.J. P 761 note 7. 

Wkere part of work done was not 
caused by defective performance of 
builder, and claim Is made In bulk 
and no data Is given for apportion¬ 
ing part due to defective perform¬ 
ance, ownejr Is not entitled to recov¬ 
er.—SnoQualml Realty Co. v. Moynl- 
han, 78 S.W. 1014, 179 Mo. 629. 

68. Iowa.—Hayes v. Ramsey, 217 N. 

W. 808, 206 Iowa 167. 

La.—Reimann Const Co. v. Upton, 
ApPn 178 So. 528—Mayer Gtodchauz 
, Co. V. Regan,' 187 So. 547, 18 La 
. 679—Sanitary Plumbing Co. 

‘ 'y. Carpahan, 6 LaApp. 547. 
Masa—Sherman v. BufiSnton, 117 H. 
■ B. 88, '228 Mass. 139—Norcross 
- Rroa Co. v. Vose, 85 N.B. 468, 199 
Maes. 8L 


N.T.—Jacob & Youngs v. Kent, 130 
N.D. 933, 280 N.7. 666, denying 
reargument 129 N.B. 889, 230 N.Y. 
239, 23 A-L.R. 1429, which affirmed 
176 N.Y.S. 281, 187 App.Dlv. 100. 
Tena—^Marus v. Suzore, 7 TenaApp. 
622. 

Tex.—Capitol Hotel Co. v. Rlttenber- 
ry, CIv.App., 41 S.W.2d 697, error 
dismissed—City of Huntsville v. 
McKay, Civ.App., 286 S.W. 806. j 
9 C.J. p 761 note 7. 

Ineqnilia'ble oonnterolaim 
An owner’s counterclaim for two 
hundred dollars for faulty workman¬ 
ship la the Interior painting and 
varnishing of a house was Inequita¬ 
ble, and should not be allowed, where 
it appeared that, although the work 
was In poor shape, It had, at the 
time of the aotloa already been used 
for four years, and would In the 
natural course of events, even If 
well done the first time, be practical¬ 
ly In need of reflnishlng.-Falk v. 
Nitz, 189 N.W. 921, 219 Mich. 660. 

ffi. N.Y.—Riley v. Brooklyn. 46 N.Y. 
444, reversing 66 Barb. 669. 

1 

ea lU.—Portable Elevator Mfg. Co. 

V. Dutton, 224 IlLApp. 128. 

Mina—Prlederlck v. Redwood Coun¬ 
ty, 19b N.W. 801, 168 Mina 460. 
Tex.—Da Moth & Rose v. Hillsboro 
Independent School Dlst, Clv.App., 
186 S.W. 437. 


Va—Atlantic, eta, R.' Co. v. Dela¬ 
ware Constr. Co., 37 S.B. 13, 98 Va 
603. 

69. Oa-Hilliard v. King, 68 S.B. 
649, 184 Ga 817. 

Ta Iowa—^Mathers v. Butler Coun¬ 
ty, 28 Iowa 253. 

9 aj. p 762 note 10. 

7L N.J.—Drummond v. Hughea 104 
A. 137, 91 N.J.Law 663. 

72. N.J.—Drummond v. Hughes, su¬ 
pra 

7a U.S.—Schwasnick v. Blandin, C. 

aA.Vt, 66 r.2d 864. 

Substantial performance of building 
contract see sUpra 9 609. 

74. U.S.—Cass County v. GIbsoa 
MIcli., 107 P. 863. 46 CC-A. 341. 

9 C.J. p 752 note 11. 

TTsnal and expected defects 
Where leaks were to be expected In 
concrete water pipe lines, and con¬ 
tractor was ready to repair, but was 
prevented from doing so, such leaks 
form no basis for complaint—John¬ 
son V. Seelye, 261 P. 646, 78 Cal.App. 
792. 

7a Mo.—Gallals v. Trinidad Asphalt 
Mfg. Co.. 105 S.W. 693, 127 Mo.App. 
388. 

78. Ill—Walsh V. Nortk American 
Cold Storage Co., 108 N.B. 185, 260 
la 822, modifying 170 lllApp. 398. 
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rice and opportunity, he cannot be held liable to the 
owner for damages for such defects and under 
some contracts notice of defects must be given in 
writing, or be waived, before the builder can be held 
responsible thereforjs The owner’s duty is ful> 
filled, however, when he states the defects and de¬ 
mands that the contract be carried out, and he is 
not required to inform the builder what steps were 
required to remedy the defects^® In the absence of 
a contract provision therefor, notice is not requir- 
ed.80 

Continuing liability. Except in some jurisdictions 
where by statute a liability for defective perform¬ 
ance continues, in the nature of a warranty, for a 
specified period, after the completion of the build¬ 
ing,8^ the builder is not liable for injuries to a. 
building occurring after its completion and accept¬ 
ance.®® 

Justified abandomnent. A builder justified in 
abandoning further work under the contract, is not 
liable in damages for a failure fully to perform the 
contract®® 

Rejection of work. An owner of a building is 
not bound to accept work not performed in accord¬ 
ance with the contract.®* 

Decision or certificate of architect, etc. Where 
there has been a decision or certificate of the archi¬ 
tect, etc, approving the work, in the absence of 


fraud or mistake, the ovmer cannot, as a general 
rule, recover damages from the builder as for a 
failure to perform the contract according to the 
terms thereof;®® but where a certificate is required, 
mere oral statements by the architect as to the com¬ 
pletion of the work does not exempt the builder 
from liability for defective work.®® The owner is 
not, however, precluded from claiming damages for 
defects by the fact that the architect or superintend¬ 
ent has, without authority, accepted the work,®^ or 
has improperly done so,®® or has without authority 
given a certificate for damages.®® Under some 
contracts the damages must be audited and certified 
by the architect, engineer, etc.;®® but it has been 
held that it is unnecessary, in the absence of any 
stipulation therefor in the contract, for an archi¬ 
tect to give notice to the parties of his intended as¬ 
sessment of damages which he is required by the 
contract to certify.®^ 

b. Defects Due to Plana 

A builder is not liable for defects due to plans unless 
he drew them or warranted their correctness or guar¬ 
anteed the result, or unless he knew or should have 
known of the defects In the plans and failed to point 
them out to the owner or architect. 

A builder who performs his work strictly in con¬ 
formity with plans and specifications is not liable 
for defects in the work that are due to faulty struc¬ 
tural requirements contained in such plans and spec¬ 
ifications,®® particularly where the errors in the 


77. La.—Borne v. Hardin, 181 So. 
472, 15 La.App. 286. 

N.Y.—Manafleld v, Besxd, 82 N.T. 
60. 

Eaepsiisea of employer In straight¬ 
ening sign were not under evidence 
deductible from contractor’s com¬ 
pensation for erecting it—Lievy v. 
Texllte Electric Sign Co., La.App., 
146 So. 799. 

78. Ga.—Myers v. Philip Carey Co., 
87 S.E. 825, 17 OaApp. 635. 

Wash.—Sweatt v. Hunt 8* P- 1, *2 
Wash. 96. 

9 C.J. P 762 note 14. 

79. Cal.—Patten & Davies Lumber 
Co. V. Amigo Co., 188 P. 489, 181 
Cal. 48. 

80. Ky.—Trimble v. J. T. Dotson & 
Son, 80 S.W.2d 561, 268 Ky. 472. 

at. La.—Corley v. Hill, Harris & 
Co.. 8 L>a.App. 698. 

Porto Rico.—Florensan v. Ouanica 
Central, 10 Porto Rico 187. 

9 C.J. p 752 note 15. 

Oi. Ill.—Portable Elevator Mfg. Co. 

V. Dutton, 224 IlLApp. 12?. 

N.T.—Beechwood. Gun Club v. City 
. of Beacon, 276 N.T.S. 249, 163 MIsc. 
. 368, affirming 276 N.T.S. 219, 242 
App-Dlv. 761. 


83. Cal—San Fi^nclsco Bridge Co. 
V. Dumbarton Land, etc., Co., 51 
P; 386, 119 Cal. 272. 

Iowa,—^Hutchinson v. New Sharon, 
etc., R. Co., 18 N.W. 916, 63 Iowa 
787. 

N.T.—Stone v. Assip, 18 N.T.S. 441. 
Excuses for defective performance 
see supra { 618. 

Excuae for nonperformance see su¬ 
pra §9 469-477. 

84. Mich.—Ginsberg v. Myers, 188 
N.W. 749, 215 MKOi. 148. 

Miss.-Dowling V, Whites Lumber & 
Supply Co., 154 So. 703, 170 Miss. 
267. 

85. Md,—Seventh Baptist Church v. 
Andrew, 81 A. 1, 116 Md. 686. 

Tex.—Boettler v. Tendlck, 11 S.W. 

497, 78 Tex. 488, 6 L.R.A. 270. 
Wis.—Laycock v. Parker, 79 N.W. 

827, 108 Wis, 161. 

9 C.Jr. p 810 note 12. 

88. Ky.—Culbertson v. Ashland Ce¬ 
ment, etc., Co., 189 S.W. 792, 144 
Ky. 614. 

9 C.J. p 810 note 13. 

87. Ala.—Walstrom v. Oliver-Watts 
Constr. Co.. 50 So. 46, 161 Ala. 608, 
618. 

Mo.—^Bberly v. Curtis, 6 Mo.App. 696. 

88. Ala.—Walstrom V. OUver-Watta 
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Constr. Co., 60 So. 46, 161 Ala. 608, 
618. 

Utah.—^Ryan v. Curlew Irr., etc., Co., 
104 P. 218, 86 Utah 382. 

Wash.—Schmidt v. North Yakima, 40 
P. 790, 12 Wash. 121. 

9 C.J. p 810 note 16. 

89. Wash. — Bavaria Inv. Co. v. 
Washington Brick, etc., Co., 144 P. 

68, 82 Wash. 187. 

9 C.J. p 810 note 16. 

98 CaL—Tally v. Parsons, 68 P. 
838. 131 CaL 616. 

Mo.—Heidbrink v. Schaffner. 127 S. 

W. 418, 147 Mo.App. 682. 

Tex.—Scott V. Texas Constr. Co., 
ClvJVpp., 66 S.W. 87. 

9 aJ. p 810 note 17. 

91, Mo.—Eldrldge v. Puhr, 69 Mo. 
App. 44. V 

99. U.S.—U. S. V. Spearln. 89 S.Ct 

69, 248 n.S. 132, 68 LuEd. 166, af¬ 
firming Spearln v. U. S., 61 CtCL 
166 — Passaic Valley Sewerage 
Com’rs v. Tierney, CC.A.N.J., I F. 
2d 804^U. S., for Use and Bene¬ 
fit of Johnson, v. Morley Const. 
Co., D.GN.Y., 17 P.Supp. 378. 

Ark.—Pine Bluflt Hotel Co. v. Monk 
& Ritchie. 183 S.W. 761, 112 Ark. 
808. 
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plans are not apparent or easily detected,ss and he 
may recover under the contract,unless he has 
himself drawn the plans,^^ or unless he has war¬ 
ranted that they are correct, or guaranteed the re¬ 
sult;®® nor is he under any responsibility, in the 
event of the subsequent destruction of the completed 
work, whether that destruction is caused by its own 
inherent weakness or from extraneous causes.®^ If 
he departs from the plans and specifications without 
the consent of the owner, however, he becomes a 
guarantor of the strength and safety of the build¬ 
ing.®® 

Under a contract between a building contractor 
and materialmen, providing that he should be re¬ 
sponsible for the correctness of drawings furnished 
by them, they were not liable to him for defects in 
a building through any defects in the drawings.®® 

Knowledge of defects in plans. It has been held 
that a contractor owes the duty to examine the 
plans and judge of their sufficiency and may be 
bound by his contract, even though parts specified 
are insufficient; he is bound to discover defects that 


are reasonably discoverable or patent; and where 
he knows, or has reason to believe, that the plans 
are defective and follows such plans without point¬ 
ing out the defects to the owner or architect, he is 
not entitled to recover if the building proves insuf¬ 
ficient because of such defects.! He is not excused 
by misunderstanding plans, as his entering into the 
contract implies that he understands them ;2 but he 
is not responsible for the defects, if he objects to 
the plans and follows them only because he is re¬ 
quired so to do.® All this is true if he has experts 
at his command by whom the plans can be inspected 
and passed on; if he has large experience and pre¬ 
sumed competency, or holds himself out to have 
such, and the contrary is not known to the owner ; 
or if the work is so simple that it cannot be presum¬ 
ed to have defects not readily discoverable to one 
who would undertake the work.^ 

c. Defects Due to Acts or Directioiis of Owner 

Tha builder Ii not liable for defects due to acts or 
directions of the owner. 

Under the rule laid down in Corpus Juris, which 


D.C.—Baber v. BaeaaeU, 85 P.2d 726, 
66 Ai)p.B.C. 226. 

Ky.—-Moors v. Kentucky Blectrical 
Co.. 208 S.W. 15, 182 Ky. 825. 

La. French Market Homestead 
Ass'n V. TTsner, 129 So. 202, 170 La. 
783—^Toung v. Barelll, 126 So. 258, 
160 La. 319—^Pittman v. Bourgeois, 
App., 162 So. 765. 

Md.—Hammaker v. Schleigh, 147 A. 

790, 157 Md. 662, 65 A.L.R. 1286. 
Minn.—^Prlederick y. Redwood Coun¬ 
ty, 190 N.W. 801, 163 Minn. 460. 
Mont.—Roberts v. Slnnott, 177 P. 
252. 55 Mont 369. 

Neb.—State v. Commercial Casualty 
Ins. Co.. 248 N.W. 807, 126 Neb. 
43. 88 A.L.R 790. 

N.J.—Drummond v. Hughes, 104 A. 

137, 91 N.J.Law 563. 

N.Y.—^Dearstlne v. Dunckel, 223 N.T. 
S. 234, ISO MIsc. 281, reversed on 
other grounds 228 N.Y.S. 191, 228 
App.Dlv. 796. 

Pa.—Canuso v. City of Philadelphia, 
192 A 133. 326 Pa. 302—Muckle 
v. Payne, 24 Pa.Co. 305. 

Tenn.—Lee Tolley Co. v. Marr, 12 
TenruApp. 506. 

Va.—Southgate v, Sanford & Brooks 
.Co., 187 S.B. 486, 147 Va. 664— 

’ Adams V. Tri-Clty Amusement Co., 
98 S.m 647, 124 Va. 473. 

Wis.—Fritz V. Woldenberg, 225 N.W. 

700, 199 WIS. 99.' i 

9 CwJ. p 752 note 16. j 

sa La.—Hebert v. Weil. 89 So. 389, 
116 La. 424. 

94 . Ark-^lne Bluff Hotel Co. v. 
Monk,ft Ritchie, 188 S.W. 761, 122 
Ark. 808. 

9 CJ. p 768 note 18. , 


95. Wash.—^McConnell v. Gordon 
Const Co.. 178 P. 823, 106 Wash. 
659. 

Approval of owner 
By approving contractor’s plan for 
a tank to he constructed tmder a 
contract requiring the work to be 
done in accordance with drawings 
made by contractor and approved by 
owner, the owner did not excuse the 
contractor from the exercise of or¬ 
dinary and reasonable skill in de¬ 
signing the structure, and approval 
of plan did not deprive owner of 
remedy, If the plan-was Inadequate, 
or because of a lack of reasonable 
skill on the contractor’s part the 
structure failed to hold oil, for 
which It was designed; and this 
rule applies where, on suggestion of 
the contractor, engineers were con¬ 
sulted, who made certain sugges¬ 
tions, which the contractor did not 
carry out—Simpson Bros. Corpora¬ 
tion V. Merrlmac Chemical Co., 142 
N.FI. 922, 248 Mass. 846. 

9& Ark.—^Plne Bluff Hotel Co. v. 
Monk ft Ritchie, 188 S.W. 761, 122 
Ark. 308. 

D.C—Baber v. Baessell, 85 F.2d 726, 
' 66 App.D.C. 228. 

Ohio.—Bellevue Farmers Grain Co. 
V. Fronizer, 26 Ohio CIr.Ct.,N.S., 
161, affirmed Fronizer v. Bellevue 
Farmers Grain Co., 108 N.EL 1120, 
90 Ohio St 446. 

Tex.—McBlwrath v. City of McGreg¬ 
or, 58 S.w.2d 851, 863, citing Oor- 
pus Jnzls. 

9 C.J. p 763 note 19. 
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97. Ill—Clark v. Pope, 70 HI. 128. 
Va.—^Adams v. Tri-City Amusement 
Co.. 98 S.E. 647, 124 Va. 478. 

9 C.J. p 763 note 20. 

9a ni.— Clark V. Pope, 70 HI. 128. 

9 C.J. p 763 note 21. 

ConlUot between plans and dzawlngs 
In action against builder for dam¬ 
ages due to faulty construction, de¬ 
fense that because of conflict be¬ 
tween plans and speciflcatlons and 
scale drawings, builder was Justified 
In following scale drawings, was 
held without merit—^De Honey v. 
GJarde, 236 P. 290. 184 Wash. 647. 

99. Tex.—^Da Moth ft Rose v. Hills¬ 
boro Independent School Dlst, Civ. 
App., 186 B.W. 437. 

1. U.S.—Northern Pac. R. Co. v. 
Goss, Minn., 203 F. 904, 122 C-OA. 
198. 

N.Y.—Rubin v. Coles, 253 N.Y.S. 808, 
811, 142 Mlsc. 139, citing Coipu 
Jhzli. 

Tex.—Giles v. San Antonio Fdy. Cd., 
Clv.App.. 24 S.W. 646. 

9 C.J, p 763 notes 22-24. 

a. IT.S.—Northern Pao. R. Co. v. 
Gobs, Minn., supra. 

& XT.S.—Moore v. XI. S., 48 CI.C1. 
139. 

Ohio.—Love, etc., Co. v. Jerome, 25 
Ohio Cir.Ct.N.S., 149. 

9 aj. p 753 note 28. 

4. U.S.—Northern Pac. R Co. v. 
Goss. Minn., 203 F. 904, 122 CG 
A. .198. 
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has been quoted with approval, the contractor is not 
responsible for defects arising from doing the work 
in the manner directed by the owner or his author¬ 
ized representative,B or which are caused by acts of 
the owner during the progress of the work.® 

d. Defects Due to Defective Materials or Tor* 
mer Work 

The builder Ms not liable for defects due to materials 
furnished or work already done by the owner, unless he 
knows of the defective quality of such materials or work 
and makes no objection. 

A builder who is to perform the work with mate¬ 
rials, etc., furnished by the owner does not assume 
responsibility for the fitness of the materials, so as 
to render him liable for defects in the work due to 
defective material,^ unless he knows of the defec¬ 
tive quality of the materials and makes no objec¬ 
tion thereto before using them.* Moreover, it has 
been held that a builder is not liable for the result 
of latent defects in material purchased from a rep¬ 
utable dealer.* So, where the builder is to use cer¬ 
tain work already done by the owner, he is not re¬ 
sponsible for defects in such work.^® It has been 


held, however, that, where the builder is to erect a 
structure sujBScient for a certain purpose, and the 
work already done is so defective that the builder 
cannot accomplish such purpose with the work in 
such condition, it is his duty to insist on an altera¬ 
tion thereof, or to make it himself.^^ 

e. Defects Due to Soil or Weather Conditions 

Defects due to soil or weather conditions are charge¬ 
able to the builder, unless the owner prevents him from 
overcoming them, or unless the defect Is caused after 
compliance with the contract 

As a general rule, the builder is responsible for 
defects caused by defects in the soil or by weather 
conditions,^* notwithstanding he was bound by con¬ 
tract to follow plans and specifications prepared by 
an architect^* He is not responsible, however, 
where by the fault of the owner, he is unable to 
overcome such defects in the soil,l* or where he 
has complied with his contract, and the defect is 
subsequently caused by the nature of the soil or the 
action of the elements,^® unless, by his contract, he 
I is further required to keep the structure in re- 
1 pair.i® It has been held that a builder is not re- 


B. U.S.—William Beadenkopf Co. v. 
Henwood & Nowak, D.CMass., 14 
F.2d 126. 

B;y.—Moors v. Kentucky Mectrloal 
Co., 208 S.W. 16, 182 Ky. 826. 

Md.—^Hammaker v. Schlelgli, 147 A. 

790, 167 Md. 662, 66 A.L.R. 1286. 
N.D.—Murphy v. Kossls, 228 N.W. 
440. 450, 69 N.D. 86 , Quoting Cor¬ 
pus Taxis. 

Pa.—Mayer Bros. Const Co. v. Amer¬ 
ican Steriliser Co., 101 A. 1002, 268 
Pa. 217. 

9 C.J. p 764 note SI. 

€L Cal.—Gray v. Wells, 60 P. 23, 118 
Cal. 11. 

N.D.— Murphy v. Kassls, supra. Quot¬ 
ing Coipus Jozls. 

RI.—Hedge v. Matteo, 138 A. 19. 

9 C.J. p 754 note 32. 

7. Ky.—Moors v. Kentucky Electri¬ 
cal Co.. 208 S,W. 15, 182 Ky. 826. 
La.—Blakesley v. Ransonet 106 So. 
864. 169 IjA. 310. 

Md,—Hammaker v. Schlelgh, 147 A. 
790, 157 Md. 662, 66 A-L.R 1285— 
Reinhardt Const. Co. v. City of 
Baltimore. 146 A. 677, 167 Md. 420. 
Neb.—State v. Commercial Casualty 
Ins. Co.. 248 N.W. 807, 125 Neb. 
43, 88 A.L.R. 790. 

9 C.J. p 764 note 83. 

Liability of owner 
Where owner was reQUired to use 
due diligence and Its best efforts to 
furnish materials and machinery, 
failure to use ordinary care to fur¬ 
nish materials would result in liabil¬ 
ity to the contractor for any loss or 
additional cost caused him thereby. 
—Harlan Fuel Co. v. Wlgglngton, 262 
a.W. 957, 208 Ky. 646. 


8. La.—Mouton y. Droz, 16 La. 111. 

9 , Mo.—Flannery v. St Louis Ar¬ 
chitectural IroQ Co., 186 S.W. 760, 
194 Mo.App. 668. 

la U.S.—Gibbons v. tJ. S., 16 CtCL 
, 174, affirmed 8 S.Ct 117, 109 TJ.S. 

200, 27 LEd. 906. ■ 

Ala.-Hunt v. Toulmlh, 1 Stew. & 
’P. 178. 

Mass.—Burke v. Dunbar, 128 Mass. 
499* 

9 GJ. p 764 note 86. 

11. IT.S.—Florida R Co. v. Smith, 
Fla., 21 Wall 255, 22 L.Bd. 613. 

9 GJ. p 754 note 86. 

IIL HI—Portable Elevator Mfg. Co. 
T. Dutton, 224 Ill.App. 123, 127, 
citing Ooxpos Juris. 

N.T.—Rubin v. Coles, 253 N.T.B. 808, 
811, 142 Misc. 189, Quoting Corpus 
/ jUxls. 

9 GJ. p 764 note 87. 

Duty to examine 

It was a building contractor’s duty 
to examine into condition of the 
soil and know the difficulties he 
might encounter, and to anticipate 
that water would be present in the 
basement, to the damage of the 
house, and he cannot be relieved be¬ 
cause of damage therefrom, on ac¬ 
count of the owner's failure to ac¬ 
cept specification that provided for 
certain expense for drainage.-White 
V. Mitchell, 218 P. 10. 128 Wash. 
630. 

In Louisiana, "the law does not 
hold architects and builders respon¬ 
sible for the defects caused by the 
foundation giving way when it is due 
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to latent defects in the soil (Bank v. 
Fuseller, 9 Rob. 26; Powell v. Mark¬ 
ham, 18, La.Ann. 681); but where the 
defect results from an error in the 
plans or by reason of the foundation 
having been laid upon soil known to 
be Insufficient to support the struc¬ 
ture, or which should have been 
known to be Insufficient by the ex¬ 
perts, architects and builders who 
made the plans and constructed the 
building, they cannot avoid respon¬ 
sibility on the ground that the foun¬ 
dation gave way." — Matthews v. 
Rudy, 4 La.App. 226, 229—9 GJ. P 
754 note 37 [a]. 

13. N.T.—Rubin v. Coles, 268 N.T.S. 
808, 142 Misc. 189, Quoting Opxpus 

' JUxis. 

9 GJ. p 754 note 38. 

14. Ill—Portable Elevator Mfg. Co. 
V. Dutton, 224 Ill.App. 128, 127, 
citing Ooxpua JUxis. 

La.—Powell V. Markham, 18 La. ,Ann . 
681. 

9 GJ. p 754 note 89. 

16. Ill.—Portable Elevator Mfg. Co. 
V. Dutton, 224 IlLApp. 123, 127, cit¬ 
ing Coxpus Juxia. 

Me.—Burke v. Langlois, 189 A. 676, 
126 Me. 498. 

Va.—Adams v. Tri-City Amusement 
Co., 98 S.E. 647, 124 Va. 473. 

9 GJ. p 766 note 40. 

18. N.T.—^Rlley v. Brooklyn, 46 N. 

T. 444, reversing 66 Barb. 669. 
Tex.—McElwrath v. City of McGreg^ 
or, 68 S.W.2d 861. 868, citing Cor¬ 
pus Juris. 

9 GJ. p 755 note 4L 
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sponsible for defects -in the structure, caused by 
frost, while the building was being erected, under 
the direction of the owner, during freeaing weath¬ 
er but on the other hand, there is authority hold¬ 
ing that if the builder undertakes to erect a struc¬ 
ture at such a season of the year, unless his contract 
relieves him from liability for defects so caused, he 
is responsible therefor.^® 

f. Defects Dne to Changes Made with Owner’s 
Consent 

Ordinarily, a builder le not chargeable for defects 
arising from changes made with the owner’s consent. 

A builder is not chargeable for defects arising 
from changes made with the owner’s consent,^® but 
it must clearly appear that the consent was fairly 
obtained and given with knowledge of all material 
circumstances.20 However, a change in the orig¬ 
inal plan of a building does not release the builder 
' from liability for work defectively executed and 
it has been held that where specifications provide 
for alterations if required, a change made by mutual 
agreement does not relieve the builder from liabili¬ 
ty for defects.22 


g. Defects Dne to Other Contractors . 

Ordinarily, a contractor Is not liable for defects 
caused by other contractors over whose work he has no 
control. 

A builder who undertakes work independently of 
other contractors and who has not general direction 
of the work is not liable for defects caused by 
them.23 Thus, where a subcontractor contracts to 
complete a work partly constructed by the contrac¬ 
tor, .the contractor impliedly warrants that the work 
done by him has been done in a proper and work¬ 
manlike manner,^* and when the work has been 
completed in accordance with the contractor's di¬ 
rection, he cannot urge that the subcontractor was 
negligent in proceeding with the work, notwith¬ 
standing defective work of the contractor.26 Where 
a defect in 6ne contractor’s work is caused by an¬ 
other contractor, however, it is the former’s duty to 
give notice of the defect in time for it to be reme¬ 
died, or he will make himself liable for the propor¬ 
tion of the consequences justly attributable to his 
neglect and it has been held that a contractor 
should bear the loss where he agrees to erect a 
building wholly on the owner’s lot but, in ignorance 
of the mistake, builds on a foundation constructed 
by another contractor partly in the street^^ 


C. TITLE OB OWNEESHEP PENDING PERFORMANCE 


§ 516. In General 

Unloss provided otherwise by contract, materials fur¬ 
nished by the builder generally remain his property until 
affixed to the owner's land or^dellvered to and accepted by 
him as his property; and materials furnished by the 
owner remain his property although Intended for the 
builder’s use. The ownership of material in removed 
buildings or excavations depends on the surrounding cir- 
eumstanees. 

As Stated in Corpus Juris, which has been quoted 
and cited with approval, when the builder is to fur¬ 
nish the materials and labor for the performance of 


a contract requiring the erection of structures on- 
the land of the owner, the materials generally re¬ 
main the property of the builder until they are af¬ 
fixed to the land of the owner or are delivered to,, 
and accepted by, bm as his property,38 and a trans¬ 
fer of title is not sufficiently shown by the mere 
fact that the materials are purchased by the builder 
with the intention of worldng them into the struc- 
ture,38 that they are brought on the land of the 
owner,*® that preliminary work has been done on 
them so as to fit them for annexation to the struc-' 


17. Mich.—SchllesB v. Grand Rap¬ 
ids, 90 N.W. 700, 181 Mich. 62. 

N.T.—Sun Conatr. Ck). v. Kandel, 129 
N.T.S. 10. 

9 C.J. p 756 note 42. 

18. Iowa.—^Brent v. Head, 116 N.W. 
1106, 138 Iowa 146. 16 L.RA.,N.S., 
801. 

Wash.—Knickerbocker Co. v. GJarde, 
22 P.2d 987, 178 Wash. 285. 

19. Pa.—Mayer Bros. Const Co. v. 
American Sterilizer .Co., 101 A. 
1002, 268 Pa. 217. 

9. C.J. p 765 note 46. 

80. Pa.—Bryant v. StUwell, 24 Pa. 
•814.'' ■ 

9 G.i)'. P‘766 note 46. 

81. Ky.r—Moore v. Lehman, 6 Ky.Op. 
607. 


aa. Mass.—Glllfs T. Cohe, 59 N.R 
466. 177 Mass. 684. 

aa. Wla.—Wright V. Friedman De¬ 
partment Store Co., 207 N.W. 417, 
189 Wla. 128. 

9, C.J. p 756 note 48. 

84 U.S. — Kellogg Bridge Co. v. 
Hamilton, Ohio, 8 S.Ct 687, 110 U. 
S. 108, 28 L.Hd. 86. 

85. Minn.—^Breen v. Cameron, 167 N. 
W. 500, 132 Minn. 867. 

86. R.I.—^Fletcher v. Seekell, 1 R.L 
267. 

87. Cal.—Herdal t. Sheehy, 159 P. 
422, 173 CaL 168.. 

as. Mich.—Stratton v. Andrew C. 
Slsman Co., 268 N.W. 171, 266 
Mich. 451. 


N.J.—Matthews Const. Co. v. Brady, 
140 488, 485, 104 N.J.Law 438,. 

citing Cotpus JoxiB. 

N.T.—Lord v.' Woolley, 144 N.T.S. 
385, 82 Mlsc. 666. 

Pa.—^In re Weintrob's Estate, 145 A. 
426, 426, 296 Pa. 874, quoting Cox- 
pus Jnzis. 

Wyo.—Cullyford Co. v. Joss, 246 P. 
27, 28, 86 Wyo. 10, quoting Corpus 
Juris. 

9 C.J. p 782 note 44. 

88. N.J.—Matthews Const. Co. v. 

Brady, supra, citing Ooxptis Juris.. 
9 aj. p 732 note 45. 

3& Mich.—Stratton v. Andrew C. 

Slsman Co., supra. 

9 C.J. p 782 note 46. 
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ture,^^ that they have been tentatively afiixed to the 
structure for the purpose of seeing whether they 
would fit, and afterward removed,32 that the owner 
has made payments to the contractor as the work 
progressed,33 that the contractor furnished proof of 
payment of all material and labor and also a waiver 
of lien each time payments were made to him,34 or 
that the owner mortgaged the material.3B The fact 
, that the contractor received payments from a mort¬ 
gagee, who advanced money on a construction loan, 
however, shows an intention to transfer the title ;3 3 
and when the materials have been affixed to the 
structure so as to form a part of the real estate they 
generally become the property of the owner and 
cease to be the property of the builder, although by 
express agreement they may remain the property of 
the builder even after they have been affixed to the 
realty of the owner.37 

Materials furnished by the owner which the build¬ 
er is merely to use in the performance of the work, i 
remain the property of the owner, and the same is 
true of materials purchased by the builder as the 
agent of and on the credit of the owner ;38 and it 
has been held that materials purchased by the build¬ 
er on the credit of the building to be constructed, so 
as to entitle the materialman to a mechanic’s lien 
on the building, are the property of the owner and, 
therefore, cannot be sold on execution against the 
buildcr.39 

The parties may, by express agreement, provide 
that the materials furnished by the builder shall be¬ 
come the property of the owner before they have 
actually been affixed to the structure,and general 
provisions to this effect made part of the specifica¬ 
tions arc binding on a subcontractor agreeing to 
comply with the specifications but title to mate¬ 
rial shipped by a third person to his own order and 
stored on the premises by his agent is not trans¬ 


ferred to the owner under such a provision.^3 

Failure cf builder to complete contract. Where 
the original builder fails to complete his contract, 
and on its termination sells his plant and materials 
to a new contractor for the work, his receiver has 
no claim, as against the owner, for sudi materials.^3 
So, a surety of the principal contractor, who as¬ 
sumes to complete the work on default of the con¬ 
tractor, acquires no title to materials delivered by 
a subcontractor and rejected by the owner.^^ Un¬ 
der a contract permitting the owner in certain con¬ 
tingencies to terminate the employment and enter 
and take possession of all material to complete the 
work, the owner taking possession acquires title to 
the materials,but the owner in zeroising his 
right must comply with any conditions imposed by 
the contract, and where he does not do so the mere 
fact that the contractor breached his contract does 
not operate to vest title in the owner 46 That a 
subcontractor delivered material to his own order 
on the premises and charged on his books the 
amount of the entire contract price to the contrac¬ 
tor does not permit an inference that the title to 
the material had passed to the contractor, so as to 
subject it, after the latter’s default, to be taken and 
used by the owner under the terms of the principal 
contract47 

Material in removed building or excavated. In 
the absence of an express stipulation, where an 
owner of land on which buildings are standing con¬ 
tracts for the erection of new buildings thereon, the 
builder, on taking possession under the contract, has 
a right to the material of the old building, the re¬ 
moval of which is necessary to the performance of 
the contract ;48 but a contract to excavate land for 
the erection of a building thereon does not imply 
that the title to valuable material removed in per¬ 
forming the contract is transferred to the builder,4» 


81. N.J.—Matthews Const Co. v. 

Braay, supra, citing Corpu* Juiia. 
9 C.J. P 732 note 47. 

32, Ill.—Rochelle v. Evens, etc., 
Fire Brick Co., 164 Ill.App. 412. 
N.H.—Manchester Mills v. Rundlett 
23 N.It 271, 273. 

9 C.J. P 783 note 48. 

83k MlcKL—Stratton v. Andrew C. 

Sisman Co., 238 N.'W. 171, 266 
Mich. 461. 

9 C.J. p 732 note 49. 

34. Mich.—Stratton v. Andrew C. 

Sieman Co., supra 
36. Mloh.—Stratton v. Andrew C. 

Sisman Co., supra 
aa Mich.—Strotton v. Andrew C. 

Sisman Co,, supra 


37. Ind.—Tater v. Mullen, 24 Ind. 
277. 

9 C.J. P 738 note 66. 

38 . N.T.' — Johnson v. Hunt H 
Wend. 136. 

39 . Pa,—White V. Miller, 18 Pa 62. 

40. Mich.— Morgan v. Goddard, 214 
N.W. 165, 239 Mich. 174. 

9 aJ. P 732 note 62. 

41 . Mich.—Morgan v. Goddard, su¬ 
pra 

42. Ala— Calhoun County v. Art 
Metal Constr. Co., 44 So. 876, 162 
Ala 607. 

4 a N.J.—Shields V. John Shields 
Constr. Co., 86 A. 958, 81 N.JHq. 
286. 

44. Pa. — Muscrelli v. Mercantile 
Trust Co., 69 A. 40, 219 Pa 603. 

nil 


45. N.J.—Wildwood Board of Hdu- 
caUon V. Bright, 103 A. 422, 91 N.J. 
Law 579. 

4a TJ.S.—Commercial Casualty Ins. 
Co. V. Williams, C.C.A.N.C., 87 F. 
2d 326, certiorari denied 60 S.Ct 
409, 281 U.S. 767, 74 L.Ed. 1167. 

47. N.J.—Jacobi v. Board of Educa¬ 
tion of Morristown in Morris Coun¬ 
ty, 109 A. 345, 94 N.J.Law 187. 

48. La—VUlaloboB v. Mooney, 2 La 
381. 

N.Y.—Morgan v. Stevens, 6 Abh.N. 
Caa 856. 

9 C.J. P 788 note 60. 

49. N.T.-Jones v. Wick, 80 N.Y.S. 
924, 10 Mlsc. 112. 

9 CJ. P 733 note 62. 
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unless there is a well known custom to that effect,®® 
or unless the contract provides that the builder shall 
remove the surplus earth, with no reservation of ti¬ 
tle to the owner, and no stipulation or direction as 
to what should be done with it®i A provision in 
the contract requiring the contractor to make week¬ 
ly statements in connection with the work does not 
require him to make a statement as to material re¬ 
moved, where the cost of removing the material was 
greater than- its value.®2 


§ 517. Particular Contracts Construed 

Particular contracts must be construed in the light 
of their own terms, the usages of trade, and the circum. 
stances of the case. 

In determining questions relating to the title or 
ownership of ^cific property on which labor is to 
be expended, or which is to be used for the purpose 
of facilitating or enabling performance of a con¬ 
tract, regard must be had to the terms of the par¬ 
ticular contract involved, usages of trade, and the 
circumstances of the case.®® 


XVI ACTIONS 
A. IN GENEEAL 


§ 518. Persons Who May Enforce Contract 

a. In general 

b. Name in which action brought 
a. In General 

As a broad general rule, only a party or one In privity 
may enforce a contract. 


It is thoroughly established as a general rule that 
privity of contract is an essential element of a cause 
of action thereon,®^ and, since the obligations and 
duties arising out of a contract are due only to those 
with whom it is made, only one who is a party to 
the contract, or, subject to the rules considered in 
subdivision b of this section as to the name in which 


Sa N.T.—Cooper v. Kane, 19 Wend. 

386, 83 Am.D. 612. 

9 C.J. p 733 note 63. 

Bl. Mass.—Welch v. McNeil, 101 N. 

m 986, 214 Mass. 402. 

N.Y.—^Long Island Contracting, etc., 
Co. V. New York. 97 N.B. 483, 204 
N.Y. 78, 77, reversing 120 N.Y.S. 
894, 136 App.DIv. 915. 

9 C.J. p 733 note 64. 

53. Cal.—Woodruff Co. v. Exchange 
Realty Co., 182 P. 698, 21 CaLApp. 
607. 

53. Mich.—Stratton v. Andrew C 
Sisman Co., 268 N.W. 171, 266 
Mich. 451. 

ParMonlai contzaots conotnied 

(1) Contract to furnish money for 
furtherance of invention,—Ady v. 
Dodge. 262 P. 921. 83 Colo. 99. 

(2) Contract to manufacture and 
Install fixtures.—^Donaldson v. Suth¬ 
erland Mfg. Co., 5 Ohio N.P.,N.S., 426, 
affirmed Sutherland Mfg. Co. v. Don¬ 
aldson. 85 N.D. 1138, 78 Ohio St. 399, 
63 Clnc.L.Bul. 83, 6 Ohio L.R. 614. 

(8) Contract between photographer 
and customer.—Holmes v. Under¬ 
wood & Underwood, 238 N.Y.S. 168, 
225 App.Div. 360. 

(4) Other contracts see 18 C.J. p 
696 note 31 [a]. 

Joint use of pipe Una 
Oil company, agreeing with lessees 
of pipe line Jointly to use the line, 
and that contents at time of agree¬ 
ment should always belong to the 
lessee, could take oil therefrom equal 
.to amount it had originally placed 
therein, if it had not previously 
abandoned use of Une, but could not,] 


subsequently to its abandonment of 
use of the line, take oil therefrom 
to make settlement.—Ouachita Val¬ 
ley Refining Co. v. Webster, 12 S.W. 
2d 779, 178 Ark. 845. 

Sale of equipment 
In accounting between surety and 
contractor employed by surety to 
complete work of principal contrac¬ 
tor in default, purchase price of 
equipment sold by surety to new 
contractor Was held properly charge¬ 
able to new contractor, although 
equipment was involved in litigation 
between surety and new contractor, 
—Roberta v. Southern Surety Co., 
C.C.A.N.C., 38 F.2d 601. 

General rules pertaining to title and 
rights to property under contracts 
of bailment see the C.J.S. title 
Bailments 8S 20-21. 

64 U.S.—^Parker v. London Guar¬ 
antee & Accident Co., D.CXPa., 80 
F.2d 464. 

Cal.—Mott v. Wright, 184 P. 617, 48 
Cal.App. 21. 

Colo.—Continental Casualty Co. v. 
Carver, 14 P.2d 181, 91 Colo. 188— 
Bonflls V. McDonald, 270 P. 660, 
84 Colo. 825. 

ConiL—Avery v. Smith, 113 A. 813, 96 
Conn. 223. 

Mass.—Westminster Nat Bank v. 
Boston & M. R. R., 189 N.E. 346, 
244 Mass. 678. 

Mich.—People's Sav. Bank v. Gelst- 
ert, 286 N.W. 888, 263 Mich. 694— 
Claxton V. Margolis, 226 N.W. 820, 
248 Mich. 199. 

Mont-Hylnk v. Low Line Irr. Co., 
206 P. 236, 62 Mont 401. 

N.M.—State v. First National Bank, 
80 F.2d 728, 38 N.M. 226. 
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N.Y.'—Hanssel v. P. Tomasettl Con¬ 
tracting Corporation, 8 N.Y.S.2d 
873. 

Tex.—Hardin Lumber Co. v. Shep¬ 
herd, CIv.App., 40 S.W.2d 216, er¬ 
ror dismissed—City of Dallas v. 
Rutledge, Civ.App., 268 S.W. 634. 
Va.—Flclclen v. Fredericksburg Pow¬ 
er Co., 112 S.B. 776, 183 Va. 671 
—N. J. Stelgleder & Son v. Allen, 
76 S.E. 191, 113 Va. 686. 

Wis,—Wahl V. Kelly, 217 N.W. 307, 
194 Wis. 669—^Prinsen v. Russos, 
216 N.W. 906, 104 Wis. 142. 
"Where a cause of action arises 
out of a breach of duty created by 
a contract there must be privity of 
contract between the person bring¬ 
ing the action and the defendant"— 
Miller V. International Harvester Co. 
of New Jersey. 184 N.Y.S. 90, 91, 198 
App.Div. 268. 

Reasons for mla 

(1) The reason for the rule that 
privity of contract is necessary to an 
action founded on a breach of con¬ 
tract is that otherwise a man’s re¬ 
sponsibility for not carrying out his 
agreement with another would have 
no limit; there would be no bounds 
to actions if the ill effect of the fail¬ 
ure of a man to perform his agree¬ 
ment c<niid be followed down the 
chain of results to the final effect— 
Okmulgee Coal Co. v. Hinton, 218 P. 
319, 320, 96 Okl. 92, citing Corpus Jh- 
xls. 

(2) Another reason is that If third 
persons can acquire a right in the 
contract in the nature of a duty to 
have It performed as contracted for, 
the parties will be deprived of con¬ 
trol over their own contract and the 
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the action must be brought and to the rules consid- I the benefit of a third person, one who is in privity 
ered in § 519 as to the right to sue on a promise for [ may bring an action thereon for its breach,®® or 


right to modify or waive Ita provl- 
Biona.— Marvin Safe Co. v. Ward, 46 
N.J.Liaw 19. 

(3) “This would seem to be at 
leaat partially on the theory that to 
hold otherwise would deprive parties 
of the right to contract among them¬ 
selves as they please.”--American 
Surety Co. of New York v. Broadway 
Improvement & Investment Co., 274 
P. 13, 14, 39 Wyo. 19B, denying re¬ 
hearing 271 P. 19, 89 Wyo. 196. 
Privity deftned 

(1) Privity of contract is that 
connection or relation which exists 
between two or more contracting 
parties.—Bonflls v. McDonald, 270 P. 
650, 85 Colo. 326. 

(2) ‘‘‘Privity,’ as used with re¬ 
spect to contracts . . . Implies a 
connection, mutuality of will, an in¬ 
teraction of parties." 

Mont.—Hyink v. Low Line Irr. Co., 
205 P. 236, 237, 62 Mont 401. 

Wia — Wrenshall State Bank v. 
Shutt 232 N.W. 630, 202 Wla. 281. 

(3) ‘‘Privity of contract denotes 
mutual or successive relationship to 
the same right of property or sub¬ 
ject-matter." — Ocean Accident & 
Guarantee Corporation v. Southwest¬ 
ern Bell Telephone Co., C.C.A.MO., 
100 F.2d 441, 444. 

Iiandowner aioUl suboontraetox 
There Is no privity of contract be¬ 
tween subcontractor and landowner 
contracting for erection of building. 
—Coleman v. Pearman, 166 S.B. 371, 
169 Va. 72—N. J. Stelgleder & Son 
V. Allen, 76 S.H. 191, 113 Va. 686. 
Bes Inter olios aota 
■ Where a contractor had difficulty 
In giving bond, and surety required 
him to have materialmen waive any 
lien or privilege that they might 
have on the building to be construct¬ 
ed, a letter signed by the material¬ 
men and addressed to the surety, 
waiving their rights of Hen on the 
building, did not modify in any way 
contracts between the materialmen 
and the contractor, being res Inter 
' alios acta, the waiver only affecting 
the surety.—Thompson v. O’Leary, 
84 So. 116, 146 La. 848. 

Release of UabUty 
Contract of steeplejack with coun¬ 
ty exonerating It from liability for 
injuries to him did not operate to 
exonerate electric company, through 
whose negligence he was electrocut¬ 
ed.—Southwestern Gas & Electric Co. 
V. Rogers, C.C.A.Tex., 37 P.2d 708. 

5S. U.S.—Federal Life Ins. Co. v. 
Rhymer, C.C.A.Ky., 96 F.2d 999, af¬ 
firming Rhymer v. Federal Life 
Ins. Co.. D.C., 13 F.Supp. 181— 
Twin Palls Canal Cq. v. American 
Falls Reservoir DIst. No. 2, C.C.A. 
Idaho, 69 F.2d 19, affirming. D.a, 


49 F.2d 632, certiorari denied 58 
S.Ct 87, 287 U.S. 638, 77 L.Bd. 562 
—Brown v. Ford Motor Co., C.C.A. 
Okl., 48 P.2d 732—Southwesterly 
Gas & Electric Co. v. Rogers, C.C. 
A.Tex., 37 P.2d 708—United States, 
for Use and Benefit of Midland 
Loan Finance Co. v. National Sure¬ 
ty Corporation, D.CMlnn., 28 P. 
Supp. 411—Rhymer v. Federal Life 
Ins. Co., D.C£y., 18 F.Supp. 181— 
Tublae Chatillon Corporation v. 
White Transp. Co.. D.C.Md.. 11 F. 
Supp. 91 — In re International 
Match Corporation, D.C.N.T., 8 F. 
Supp. 446—Grand Prairie Gravel 
Co. V. Trinity Portland Cement Co., 
aCJLTex., 296 F. 140—Collier Mfg. 
Co. V. U. S., 61 CtCL 32, certiorari 
denied 46 S.Ct 681, 271 U.S. 680, 70 
L.Ed. 1148. 

Ala.—^Alabama City, G. & A. Ry. Co. 
V. Kyle. 81 So. 54, 202 Ala. 652— 
Land Title Guaranty Co. v. Lynch¬ 
burg Foundry Co., 80 So, 142, 16 
Al&App, 668. 

Arl*.—Treadway v. Western Cotton 
Oil & Ginning Co.. 10 P.2d 871, 40 
Aria ,126. 

Ark.—Robertson v. Davis, 98 S.W.2d 
72^chmidt v. Griffith. 221 S.W. 

476, 144 Ark. 8—^Morgan v. Lang¬ 
ford. 192 S.W. 886. 127 Ark. 618. 

CaL—Higgins v. Monckton, 83 P.2d 
616, 28 Cal.App.2d 723—Gause v. 
Pacific Gas & Electric Co., 212 P. 
922, 60 Cal.App. 360—^Mott v. 

Wright, 184 P. 517, 43 Cal.App. 21 
—Ferguson v. Marsh, 174 P. 678, 37 
Cal.App. 482; 

Colo,—Continental Casualty Co. v. 

Carver, 14 P.2d 181, 91 Colo. 188. 
Conn.—Avery v. Smith, 113 A- 818, 
96 Conn. 223. 

D.C.—^Palm V. Bachrach, Inc., 5 F'.2d 
126, 66 App.D.a 302. 

Fla.—Seaboard Air Line Ry. Co. v. 
Tampa Southern R. Co., 121 So. 

477, 97 Fla. 840—Bruce Const 
Corporation v. Federal Realty Cor¬ 
poration, 139 So. 209, 104 Fla. 93— 
American Surety Co. of New York 
V. Smith, 130 So. 440, 100 Fla. 1012. 

Ga.—Wometco Theatres v. United 
Artists Corporation, 186 S.B. 672, 
63 Ga.App. 609—McKenzie v. Me 
Kenzie, 97 S.E. 410, 23 Ga.App. 27. 
Ill.—^^ffltna Ins. Co. v. Illmols Cent. 

R. Co., 6 N.E.2d 189, 366 Ill. 808, 
reversing 288 IU.App. 627, certi¬ 
orari granted 67 S.Ct. 989, 801 U. 

S. 679, 81 L.Ed. 1838, certiorari 
dismissed 58 S.Ct. 269, 302 U.S. 
662, 82 L.Ed. 606—Berkemeler v. 
Dormuralt Motor Sales, 268 Ill. 
App. 211—Masters v. Dunlap, 231 
IlLApp. 396, See Smith v. Lord & 
Bushnell Co., 199 IlLApp. 682. 

Ind.—State v. U. S. FideUty & Guar¬ 
anty Co., of Baltimore, Md., 172 N. 
E. 666, 92 lnd.APP. 4. 

Ky.—Louisville & N. R. Co. v. Hall, 
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293 S.W. 1091, 219 Ky. 628—Ewell 

V. Best, 198 S.W. 4, 177 Ky. 678. 
La.—Thompon v. O’Leary, 84 So. 116, 

146 La. 848—Police Jury for Par¬ 
ish of St. Landry v. Alexandria 
Gravel Co., 88 So. 316, 146 La. 1. 
Md.—Crane Ice Cream Co. v. Ter¬ 
minal Freezing & Heating Co., 128 
A. 280, 147 Md. 688, 39 A.L.R. 1184. 
Mass.—Orenberg v. Horan, 168 N.E. 
794, 269 Maas. 812—Dahlstrom 

Metallic Door Co. v. Bvatt Const 
Co., 162 N.B. 715, 266 Mass. 404— 
Cavanaugh Bros. Horse Co. v. Gas¬ 
ton; 152 N.E. 623, 266 Mass. 687. 
Mich.—^Zannoth v. C. H. Miles Adams 
Ave. Corporation, 248 N.W. 604, 
268 Mich. 229—First Nat. Trust & 
Savings Bank v. Beckton. 241 N. 

W. 821, 258 Mich. 227—People’s 
Sav. Bank v. Gelstert, 285 N.W. 
888 , 253 Mich. 694—Claxton v. 
MargoUs, 226 N.W. 820, 248 Mich. 
199. 

Minn.—Wltzman v. SJoberg, 205 N. 
W. 267, 164 Minn. 411—General 
Electric Co. v. Jordan, 162 N.W. 
1061, 137 Minn. 107. 

Miss.—Jones v. Mississippi Farms 
Co., 76 So. 880, 116 Miss. 296. 

Mot—Norris V. Walker, App., 110 S..# 
W.2d 404. 

Mont—Hyini v. Low Line In*. Co., 
206 P. 236, 62 Mont 401. 

N.R—Lockwood V. Dickey, 142 A. 
689, 88 N.BL 366. 

N.J.—Reilly v. Feldman, 138 A, 807, 
108 N.J.Law 617. 

N.Y.—Creedon v. Automatic Voting 
Mach. Corporation, 276 N.Y.S. 609, 
243 App.Div. 389, affirmed 198 N.B. 
416, 268 N.Y. 683—Glanzer v. Shep¬ 
ard, 186 N.Y.S. 88, 194 App.Div. 
698, reversing 182 N.Y.S. 178, and 
affirmed 186 N.E. 276, 233 N.Y. 236 
—Smart Set Specialty Clothing Co. 
V. Franklin Bhilttlng Mills, 180 N. 
Y.S. 821, 191 App.Div. 33—Insur¬ 
ance Co. of The State of Pennsyl¬ 
vania V. Park & Pollard Co., 180 
N.Y.S. 148, 148, 190 App.Div. 888, 
citing Corpus Jorls—Seager v. 
Tholeus, 170 N.Y.S. 482, 182 App. 
Div. 317—^Karezag Pub. Co, v. Shu- 
bert Theatrical Co., 169 N.Y.S. 1, 
181 App.Div. 629—Hanssel v. Tom- 
asettl Contracting Corporation, 8 
N.Y.S.2d 873. 

N.C.—^Baker v. Carr Lumber Co., lit 
S.B, 241, 188 N.C. 677. 

OkL—Harlow Pub. Co. v. Fennel & 
Harrison, 66 P.2d 1206, 179 Okl. 
360—Electric Supply Co. v. City of 
Muskogee, 42 P.2d 140. 171 Okl 
180—Commonwealth Cotton Oil 
Co. V. Lester, 9 P.2d 788, 744, 166 
Okl. 93, quoting Corpus Juris— 
Okmulgee Coal Co. v. Hinton, 218 
P. 319, 95 OkL 92. 

Or.—^Haines v. Pacific Bancorpora- 
tlon, 80 P.2d 768, 146 Or. 407. 

Pa.—Greene County v. Southern 
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sue thereon as a direct proceeding in equity.^S So, i no consideration moves, cannot sue for its breach, 
one who is not a party or in privity, and from whom | nor can one not a party to the contract who has 


Surety Co., 141 A. 27, 292 Pa. 804 
—Klingler v. Wick, 109 A. 542, 266 
Pa. 1—Shermet v. Bmblck, 90 Pa. 
Super. 269—Blue Valley Slate Mfg. 
Co. V. Yeager, 78 Pa.Super. 633— 
System Co. v. Lycoming Foundry 
& Machine Co., 46 Fa.Super. 499— 
Grossman & Atkins v. Bling Joy 
Restaurant, Inc., 10 Pa.Dl8t & Co. 
492—Brown v. Security-Peoples 
Trust Co., 20 Brie Co. 208. 

S.C.—De Vore v. W. S. Barstow & 
Co., 164 S.B. 842, 166 BQ. 298. 
S.D.—Pulford V. Cleveland, 226 N.W. 
789, 55 S.D. 609. 

Tex.—Southern Surety Co. v. Weav¬ 
er Bros., ComAjpp.. 66 S.W.2d 634, 
affirming, Clv.App., 85 S.W.2d 266 
—^Draper v. Robinson. Civ.App., 
106 S.W.2d 825, 828, error granted, 
citing Corpus'Juris—City of Dal¬ 
las V. Rutledge, CivApp., 268 S.W. 
634—^Houston Nat Bxch. Bank of 
Houston V. Sapp, Clv.App., 262 S. 
W. 299—Dallas Power & Light Co. 
V. Carrington, Civ.App., 246 S.W. 
1046—^Lakewood Heights Co. v. 
McCuistion, Civ.App., 226 S.W. 
1109, error refused. 

Va.—Coleman v. Pearman, 166 S.B. 
871, 169 Va. 72—Montague Mfg. 
Co. V. Homes Corporation, 128 S.B. 

. 447, 143 Va. 801—Pioklen v. Fred- 
erickpburg Power Co., 112 S.B. 776, 
133 Va. 671—N. J. Stelgleder & 
Son V. Allen, 76 S.B. 191, 118 Va. 
686 . 

Wls.—Llmbach v. Schmals, 248 N.W. 
480, 208 Wis. 396—Schulta v. Wil¬ 
liams, 240 N.W. 844, 207 Wis. 122 
—Wahl V. Kelly, 217 N.W. 807, 194 
Wls. 659. 

Wyo.—American Surety Co. of New 
York V. Broadway Improvement & 
Investment Co., 274 P. 13, 14, 89 
'Wyo. 196, citing Corpus Jxixlg, and 
denying rehearing 271 F. 19, 89 
Wyo. 195. 

IS C.J. p 701 note 66. 

At law 

W.Va.—Petty v. Warren, 110 S.B. 
826, 90 W.Va. 897. 

Beoovary only ex delicto 
A stranger to a contract may re¬ 
cover only in actions ex delicto as 
for a breach of some duty not aris¬ 
ing from the contract-^ones v. 
Gulf States Steel Co., 88 So. 21, 205 
Ala. 291. 

Negllganoe xelating to oontraot 

Party is not liable to person with 
whom he has no contractual relation 
for pegUgence in relation to contract 
In an action sounding in contract— 
Lpulsville & N. R. Co. v. Hall, 293' 
aw. 1091, 219 Ky. 628. 

Ob SMled Instrument 

(1) The parties to a sealed instru¬ 
ment are the only ones that can en¬ 


force its provisions or maintain ac¬ 
tion for its breach. 

Maes.—^Exchange Realty Co. v. Bines, 
18 N.B.2d 426—Flynn v. North 
American Life Ins. Co., 115 Mass. 
449—Northampton v. Elwell, 4 
Gray 81—Millard v. Baldwin, 8 
Gray 484—Johnson v. Foster, 12 
Mete. 167—Sanders v. Fllley, 12 
Pick. 664. 

N.Y.—Smart Set Specialty Clothing 
Co. V. Franklin Knitting Mills, 180 
N.Y.S. 821, 191 App.Dlv. 33. 

Pa.—Shermet v. Bmblck, 90 Pa.Su- 
per. 269. 

(2) Only the parties to a release 
under seal can sue on it—Clark v. 
Bullard. 94 N.B. 1042, 208 Mass. 686. 
Anoeptlng provisions of ooniiaoi 
snffiolent 

Where plaintiff corporation was 
not party to a contract entered into 
between defendant and one who ac- 
Qulred its stock, plaintiff could not 
by accepting the provisions of the 
contract, which required defendant 
to furnish goods to the corporation, 
make itself a party to the contract 
which was one under seal—Smart 
Set Specialty Clothing Co. v. Frank¬ 
lin Knitting Mills. 180 N.Y.S. 821, 
191 App.Dlv. 88. 

Agreement between landlord and ten- 
ant 

Landlord's agreement to furnish 
half of feed and seed required by 
tenant gave third party no cause of 
action against landlord for half of 
value of feed and seed sold to ten¬ 
ant—Schultz V. Williams, 240 N.W. 
844, 207 Wis. 122. * 

Bight of sublessee on fublessoris 
contract 

In an action by a sublessee against 
a company for failure to deliver wa¬ 
ter to leased lands in accordance 
with a conditional contract between 
plaintiff’s lessor and the company 
where complaint did not show priv¬ 
ity of contract between plaintiff and 
the company, It was bad on demur¬ 
rer.—Gause V. Pacific Gas & Elec¬ 
tric Co., 213 P. 922, 60 CaLApp. 360. 

Oontraot Inducing other oontraot 
One Induced to contract with an¬ 
other because of the latter's con¬ 
tract with a third person cannot sue 
the latter on his default-Police 
Jury for Parish of St Landry v. 
Alexandria Gravel Co., 88 So. 316, 
146 La. 1. 

Third, person advancing money 
Firm advancing payment for grain 
to be furnished another firm cannot 
sue on contract on failure to deliver 
grain.-Agate Irrigation & Land Co. 
V. Slgman, 266 P. 209, 88 Colo. 464. 
Failure to Froperly apply money ad. 
vaaoed 

One who advances money to anoth- 
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er under agreement subsequently 
performed by latter, that latter 
should pay It to third person to be 
applied in discharge of his debt, can¬ 
not maintain, action against third 
person for breach of contract in fail- 
Ing to apply money as directed.— 
Ewell v. Best, 198 S.W. 4, 177 Ky. 
678. 

Effect of three party supplemental 
oontraot 

Where B contracted to sell raw 
milk to I, and In a second contract I 
contracted to sell condensed TniTk 
manufactured therefrom to H, the. 
purchaser In each contract having 
the option to renew for winter de¬ 
liveries, it was held that a supple¬ 
mentary contract between all three 
parties, reciting that the relations 
were Interdependent, fixing the price 
for raw milk to be paid by B during 
the winter, and embodying a demand 
for renewal by H, was Ineffective to 
give H any right against B for non¬ 
performance of its contract with I. 
—^Hardle v. Bent Milk Food Corpo¬ 
ration, 203 N.Y.S. 146, 207 App.Dlv. 
518, affirmed Hardle v. International 
Milk Products Co., 144 N.E, 911, 288 
N.Y. 608. 

On sealed instxnmsnts 

(1) Third person cannot maintain 
action on sealed instrument to which 
he is not a party. 

U.S.—Twin Falls Co. v. American 
Falls Reservoir Diet No. 2, g.C.A- 
Idaho, 69 F.2d 19, affirming, D.C., 
49 F.2d 632, certiorari denied 68 S. 
CL 87, 287 U.S. 638, 77 L.Bd. 662. 
Mass.—Cavanaugh Bros. Horse Co. 

V. Gaston, 162 N.E. 623, 256 Mass. - 
687, 47 A.L.R. 1. 

N.Y.—Smart Set Specialty Clothing 
Co. V. Franklin Knitting Mills, 180 
N.Y.S. 821, 191 App.Div. 33. 

(2) At common law, person cannot 
sue on sealed instrument unless he 
is named as party thereto and has 
signed and sealed It.—Maryland 
Casualty Co. v. Portland Const. Co., 
C.C.A.Vt, 71 P.2d 668—U. S. v. New 
Amsterdam Casualty Co., D.C.N.Y., 
62 F.2d 148. 

W. Mass.—Bloch v. Budlah, 180 N. 
E. 729, 279 Mass. 102. 

57. Ala.—Alabama City, G. & A. Ry. 

Co. V. Kyle, 81 So. 64, 202 Ala. 662. 
Mass.—Central Supply Co. v. U. S. 
Fidelity & Guaranty Co., 178 N.E. 
697, 273 Mass. 139. 

S.D.—Fulford v. Cleveland, 226 N. 

W. 739, 65 S.D. 609. 

OonsldBration must be furnished 
by the person to whom the promise 
is made.—Hanssel v. P. Tomaaetti 
Contracting Corporation, 8 N.Y.S.2d 
873. 



17 O.J.S. 


CONTRACTS 


§518 


been injured by a brwch thereof derive any bene¬ 
fit therefrom.58 

This principle, it has been held, prevents one not 
a party to a sale of goods, but who purchases them 
from the purchaser or a remote purchaser and sus¬ 
tains damage because of defects therein, from main¬ 
taining an action against the original vendor.^® 
Likewise, one who is injured while using such an 
article purchased by another cannot maintain an ac¬ 
tion on the contract nor can a third person re¬ 
cover from the seller for poor work done for him 
by the buyer with a purchased machine nor 
does one selling land to which he has no title be¬ 
come liable for the price to the true owner.®^ Oth¬ 
er applications of the principle occur in the case of 
contracts for the manufacture of an article,®® or 
for work and labor ;®^ to contracts to support®® or 
to furnish medical attendance;®® to a bond for the 
performance of a contract;®'^ to the liability of at¬ 
torneys®® and abstracters of title,®® or clerks of 
courts.^® This principle, does not prevent the pur¬ 
chaser of a chattel from recovering from the seller 
damages paid by him to a third person for an injury 
received because of a defect in the chattel and 
under peculiar circumstances a person not in priv¬ 
ity of contract may, without being entitled to assert 
rights based on a contract as such, be entitled to es¬ 
tablish the contract as binding to show a right to 
relief on other grounds.^® 


Contract dependent on execution of contract by 
others. Where the rights of the parties to a con¬ 
tract are by its terms made to depend on the execu¬ 
tion of another contract by third persons privity be¬ 
tween any of the former to such third persons is 
not necessary to support an action between the for¬ 
mer on their contract^® 

For a discussion of privity of contract as an ele¬ 
ment in tort and the right of a stranger to a con¬ 
tract to sue for breach of duty independent of the 
contract, although connected with it, see the CJ.S. 
title Torts § 9, also 62 CJ. p 1099 notes 83-86, and 
appropriate sections of titles of this work dealing 
with particular torts. The particular titles of this 
work treating contracts of a particular kind should 
be consulted for a discussion of who may enforce 
such contracts. 

h. in Which Action Brought 

At common Uw and under some statutory provisions 
an action on a contract must be brought In the name of 
the party In whom the legal Interest Is vested. However, 
by virtue of statute In many Jurisdictions, the action may 
be brought by the real party in interest. 

It is well settled at common law that an action on 
a contract, either express or implied, must be 
brought in the name of the party in whom legal 
interest in sudi contract is vested,*^^ code provisions 


sa Iowa.—Hill V. Groves, 227 N.W. 
582, 209 Iowa 46. 

La.—Police Jury for Parish of St. 
Landry v. Alexandria Gravel Co., 
83 So. 816, 146 La. 1. 

Miss.—Jones v. Mississippi Farms 
Co., 76 So. 880, 116 Miss. 295. 
]Sr.J.— Reilly V. Feldman, 188 A. 807, 
103 N.J.Law 617. 

N.y.—Maraglino v. Comes, 158 N.T. 

S. 579, 90 Mlsc. 297. 

Pa,—Commonwealth Insurance Agen¬ 
cy V. Opperman, 44 Pa.Co. 619. 

18 C.J. p 702 note 67. 

Agreement not to foxedose xnort- 
gag® 

Where mortgagee of tenant’s per¬ 
sonal property under contract with 
landlord agreed to refrain from fore¬ 
closing mortgage In consideration of 
execution of lease, contract being 
made for landlord’s benefit as secur¬ 
ity for rentals to accrue, ten^t, on 
breach of such contract by mortga¬ 
gee, held not entitled to damages 
collected by landlord, since damages 
belonged- exclusively to landlord.- 
Hill V. Groves, 227 N.W. 682. 209 
Iowa 45. 

». Mass.—Davidson v. Nichols, 11 
Allen 514. 

Wis.—^Prlnsen v. Russos, 216 N.W. 
906, 194 Wis. 142. 


ml U.S.—Standard Oil Co. v. Mur-| 
ray. Ill., 119 F. 672, 67 C.'C.A. L * 
13 C.J. p 702 note 7L 

61. Ey.—Case Threshing Mach. Co. 
V. Sanford, 97 S.W. 806, 80 EyX. 
188. 

62. Md.—Cecil y. Negro Rose, 17 
Md. 92. 

6 a Mo.—Heizer v. Klngsland, etc., 
Mfg. Co., 19 S.W. 630, 110 Mo. 606, 

33 Am.S.R, 482, 16 L.R.A. 82L 
13 CJ. p 702 note 74. 

61 Wash.—Hanson v. Blackwell 
Motor Co., 266 P. 939, 143 Wash. 

647, 62 A.L.R. 851. 

13 CwJ. p 702 note 76. 

65. Vt—Milton V. Story, 11 Vt 101, 

34 Am.D, 671, 

13 C.J. p 702 note 76. 

<66. Ark.—Thomas Mfg. Co. v, 
Prather, 44 S.W. 218, 65 Ark. 27. 

18 C.J. p 702 note 77. 

67. Wis.—Blectrlcal Appliance Co. 
T. U. S. Fidelity, etc., Co., 86 N.W. 

648, no Wis. 434, 63 L.R.A. 609. 

13 C.J. p 702 note 78. 

Bonds for benefit of third persons 
se^ Bonds 9 106 a. 

ea CaL—Buckley v. Grey, 42 P. 
900, no Cal. 389, 62 Am.S.R. 88, 81 
L.R.A, 862. 

18 C.J. p 702 note 79. 
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69. tr.B.—District of Columbia Nat 
Sav. Bank v. Ward, D.C., 100 U.S. 
195, 25 L.Ed. 621. 

18 C.J. p 703 note 80. 

To whom abstracters of title are lia¬ 
ble generally see Abstracts of Ti¬ 
tle § 11 c. 

TO. Kan.—^Mallory v. Ferguson, 82 
P. 410, 50 Kan. 685, 22 L.R.A. 99. 

18 C.J. p 702 note 81. 

To whom clerks of courts are liable 
generally see Clerks of Courts 9 
78. 

71. Mass.—^Boston Woven Hose, 
etc., Co. V. Kendall, 59 N.H. 667, 
178 Mass. 232, 86 Ain.S.R. 478, 61 
L.R.A. 781. 

7a Tex.—Caruth v. Caruth, Civ. 
App., 144 S.W. 800. 

IS C.J. p 702 note 84. 

73. Tex.—J. C. Engelman Land Co. 
V. La Blanco Agr. Co., Com.App., 
239 S.W. 987, 21 A-L.R. 1686, re¬ 
versing, Civ.ijpp., 220 S-W. 668. 

74. U.S.—Kentucky Rock Asphalt 
Co. V. Fidelity & Casualty Co. of 
New York, aCAXZy., 87 F.2d 279, 
77 A.L.R. 4. 

HL—Illinois Steel Co. v. Preble 
Mach. Works Co., 116 Ill.App. 268, 
affirmed 76 N.B. 574, 219 Ill. 408. 

Mich.—Pair V. Martin, 85 N.W. 2, 
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sometimes so providing.75 However, it is now pro¬ 
vided by statute in many jurisdictions that actions 
shall be brought in the names of the real parties in 
interest,^® the real party in interest being the ben¬ 


eficial owner,or the person legally entitled to the 
proceeds or benefits of the claim in litigation.78 
such jurisdictions, the real party in interest may sell 


126 Mich. 612, 7 Detroit Leg.N. 
689. 

N.T.—Porter v. Raymond, 63 N.T. 
619—Nawcomh v. Clark, 1 Den. 
226. 

Okl.—Commonwealth Cotton Oil Co. 
V. Lester, 9 P.2d 738, 744, 166 Okl. 
98, Quoting Corpus JtirlB. 

Pa.—Kountz v. Holthouae, 86 Pa. 
286, 6 Wkly.N.C. 463, 85 Leg.Int. 
122, 25 Pa.L.J. 129—Shermet v. 
BImbick, 90 PsuSuper. 269—Com¬ 
monwealth Insurance Agency v. 
Opperman, 44 PaCo. 619. 

W.Va—Sims v. Carpenter, Frazier & 
Co., 69 S.B. 794. 68 W.Va 228. 

IS C.J. p 701 note 68. 

Owner of business under trade 
m a ne may sue on contract in his own 
name even though contract was with 
his business under its trade name, 
where other #arty to contract knew 
that the owner was the sole person 
Interested In the business.—West¬ 
chester Fire Ins. Co. v. Struck, 200 
niApp. 601. 

Oontxaot under seal 
Pa.—Shermet v. Embick, 90 Pa.Su- 
per. 269. 

Mstake in designation 
In a suit by a sole plaintiff on a 
written contract, the fact that the 
words Co." appear In the con¬ 
tract after his name will not prevent 
his recovery, where It is shown that 
he alone was Interested, and was 
the party Intended, and such words 
were added by mlstaka—^Magruder 
V. Belt, 12 App.D.a 161. 

BQnitable Interest not recognized 
Where a third party worked a 
farm rented by plaintiff; and had an 
Interest in the proceeds of crops aft¬ 
er the debts were paid, but plaintiff 
reserved the right to sell at his own 
discretion, and the third party’s in¬ 
terest was in the proceeds only, and 
not in the crop, plaintiff was enti¬ 
tled to bring action In his own name 
for the price of produce sold under 
a contract signed only by the third 
party, but based on an oral contract 
between the plaintiff and the pur¬ 
chaser.—Fair v. Martin, 86 N.W. 2, 
126 Mich. 612, 7 Detroit Leg.N. 639. 

7Si U.S.—Inman & Co. v. Seaboard 
Air Line Ry. Co.. aC.Ga.. 159 F. 
960. Georgia Code. 

Ga.—^Ross V. Glover-Ball Co., 118 S. 
E. 691, 156 Ga. 109—Wazelbaum v. 
Wazelbaiun, 189 S.E. 283, 64 Ga 
App. 828—^Wometco Theatres v. 
United Artists Corporation, 186 S. 
B. 572, 58 GaApp. 509—^Kohn v. 
Colonial Hill Co., 144 S.E. 83. 88 
GaJLpp. 286. ' 

CkaszSl or special owner 
^ Under GaClv.Code 1895 S 4939, re¬ 


quiring all actions on contracts to 
be brought in the name of the party 
in whom the legal interest is vested, 
the Interest of plaintiff In order to 
entitle him to sue on contract for 
injury to goods, may be either that 
of general or special owner.—Inman 
& Co. V. Seaboard Air Line Ry. Co., 
C.GGa, 169 F. 960. 

78. Ala—Bohanan v. Thomas, 49 
So. 808, 159 Ala 410—Allen v. Al¬ 
ston, 41 So. 169, 147 Ala 609—Ba¬ 
ber V. Green, 84 So. 545, 17 Ala 
App. 290. 

Alaska—^Dryden v. Sewell, 2 Alaska 
182. 

Ark.-Bloom v. Home Ina Agency, 
121 S.W, 298, 91 Ark. 867. 

CaL—^Horseshoe Pier Amusement Co. 
V. Sibley. 108 P. 308, 167 Cal. 442 
—^Los Robles Water Co. v. Stone- 
man. 79 P. 880, 146 CaL 203. 

Fla—^Bruce Const Corporation v. 
Federal Realty Corporation, 139 
So. 209, 104 Fla 93—American 
Surety Co. of New York v. Smith, 
130 So. 440, 100 Fla. 1012—Wood¬ 
bury V. Tampa Waterworks Co,, 49 
So. 666, 67 Fla 243, 21 L.R.A,N.S., 
1034. 

InflL—Bryson v. Collmer, 71 N.E. 229, 
38 Ind.App. 494. 

Iowa—Howell v. Jackson, 181 N.W. 
788, 192 Iowa 70—^Westbrook v. 
Griffin, 109 N.W. 608, 132 Iowa 
185. 

Kan.—Plano Mfg. Co. v. Burrows, 19 
P. 809, 40 Kan- 861. 

Ky.—^Paducah Lumber Co. v. Padu¬ 
cah Water Supply Co., 12 S.W. 664, 
89 Ky, 840, 26 Am.S.R. 638, 7 L.R. 
A. 77—Ingram v. Cincinnati, F. & 
S. E. R. Co., 107 S.W. 239, 82 Ky. 
L. 849. 

Mo.—^Elders v. Memphis Land and 
Lumber Co., App., 267 S.W. 615. 
N.T.—Karczag Pub. Co, v. Shubert 
Theatrical Co., 169 N.Y.S. 1, 181 
App.Dlv. 629—Van Rensselaer v. 
Barringer, 39 N.Y. 9, 6 TranscrA. 
160. 

Okl.—Okmulgee Coal Co. v. Hinton, 
218 P. 819, 95 OkL 92. 

Or.—^Pulkbrabek v. Bankers’ Mortg. 
Corporation, 288 P. 847, 116 Or. 
879. 

18 air. p 701 note 64. 

Real party In interest generally see 
the C.J.S. title Parties {10, also 
47 C.J. p 33 note 92-p 37 note 46. 
Ptupose of statute Is to relax the 
slrlct rules of the common law so 
as to enable those directly interest¬ 
ed in, but not parties to, a contract, 
to maintain an action for Its breach, 
and the statute should be so applied 
as to accomplish its salutary pur- 
pose.-Bruce Const Corporation v. 
Federal Realty Corporation, 139 So. 
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209, 104 Fla. 98—American Surety 
Co. V. Smith, 130 So. 440, 442, 100 
Fla. 1012—^Flrst Nat. Bank v. Per¬ 
kins, 87 So. 912, 81 Fla. 341—Wood¬ 
bury V. Tampa Waterworks Cd., 49 
So, 666, 67 Fla. 248, 21 L.R.A,N.S., 
1034. 

Uembezs of usluoorpoxated agsooU. 
tlon 

Under Code S 3469, providing that 
every action must be prosecuted in 
the name of the real party In inter¬ 
est except as to contracts made for 
the benefit of others, members of an 
unincorporated, association cannot 
maintain an action for other mem¬ 
bers who are also members of a 
branch association, which is violat¬ 
ing its contract with the general as¬ 
sociation, on which violation, and 
the resulting breach of snch other 
members’ rights, the action is based. 
—Westbrook v. Griffin, 109 N.W. 608, 
132 Iowa 186. 

Implied coafraot 

The claim of a client for money 
collected by his attorney is on an 
Implied contract, within Code 1896 
S 28, providing that every action on 
a contract, express or Implied, must 
be brought In the name of the per¬ 
son really interested,—Allen v. Al¬ 
ston, 41 So. 169, 147 Ala. 609. 

' 77. Ark.—^Bloom v. Home Ins. 

Agency, 121 S.W. 298, 91 Ark. 86. 

Arty paying oonslderatloa 

The party "beneficially Interested" 
in a contract is prima facie the par¬ 
ty who pays the consideration of 
such contract, and he may maintain 
an action thereon, although the con¬ 
tract be taken in the name of an¬ 
other party.—^Tracy v. Gunn, 29 Kan. 
608, 618.. 

78. Alaska.—Dryden v. Sewell, 2 

Alaska 182. 

Okl.—Okmulgee Coal Co. v. Hinton, 

218 P. 819, 320, 96 Okl. 92, citing 

Corpus Juris. 

Or.—^Pulkrabek v. Bankers’ Mortg. 

Corporation,. 288 P. 847, 116 Or. 

379. 

18 C.J. p 701 note 66. 

"In an action for hreaoh of con¬ 
tract, the party who will be directly 
benefited by the successful prosecu¬ 
tion of the action, and who will be 
entitled to receive the damages re¬ 
covered is the proper party to be 
made plaintiff In the action."—Pul- 
krabek v. Bankers’ Mortgage Corpo¬ 
ration, Bupra. 

Prima fade the party with whom 
the contract is made is, as between 
the original parties thereto, the real 
party in interest—Dryden v. SeweU, 
2 Alaska 182. 
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in his own name,^* even though his name does not 
appear in the contract^O 

If a mistake has been made in the designation of 
a party to the contract, or if the designation be of 
an impossible or fictitious person, the person in fact 
intended may sue thereon in his own name with ap¬ 
propriate allegations in the pleadings.^^ 

Third person beneficiary as real party m interest 
see infra § 519. 

Who may or must join as party plaintiff in an ac¬ 
tion on contract is treated in the CJ.S. title Parties 
§§ 19, 24, and 27, also 47 CJ. p 54 note 86-p 55 
note 3, p 60 note 79-p 62 note 99, p 63 note 19-p 
65 note 45. 

§ 519. - Promise for Benefit of Third Per¬ 

son 

a. Introductory statement 

b. Doctrine that third person cannot sue 

c. Doctrine that third person can sue 

d. Particular contracts 


§519 

a. Introductory Statement 

Th» authorities dealing with the right of a third 
person to enforce a contract made for his benefit but 
to which he Is not a party are said to be In confusion. 

The question of whether one who is neither a 
party to, nor in privity with, a contract running to 
his benefit may enforce the same finds its answer in 
two basic rules, one of which denies such right, and 
the other of which grants it®^ The former is usu¬ 
ally spoken of as the English rule, and is discussed 
in subdivision b of this section, while the latter is 
the prevailing American rule and is discussed in 
subdivision c of this section. 

It has been said that contracts for the benefit of 
third persons have been a prolific source of judicial 
and academic discussion,®® and that the authorities 
in respect thereto are in great confusion, which is 
true even in those jurisdictions whifch apparently 
follow the rule permitting the third person to sue.®* 
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79 . Cal.—Westem Development Co. 

V. Emery, 61 CaL 611. 
pia.—Woodbury v. Tampa Water¬ 
works Co., 49 So. 666, 67 Fla. 243, 
21 L.R.A..N.S.. 1084. 

Iowa.—Howell v. Jackson, 181 N.W. 
788, 192 Iowa 70. 

TTan. —Tracy V. Gunn, 29 Kan. 608. 
N.Y.—King V. Barnea, 16 N.B. 832, 
109 N.T. 267—Van Renaselaer v. 
Barringer, 89 N.T. 9, 6 Transcr.A. 
150. 

Or.—Pulkrabek v. Bankers’. Mortg. 
Corporation, 288 P. 847, 116 Or. 879. 

Persons connected with oorpoxatton 
Persons purchasing property with 
their own money, intending to turn it 
over to a railroad company with 
which they are coiuiected, are the 
real parties in interest in an action 
to establish their rights as against 
an associate in the purchase who re¬ 
fuses to surrender certain shares of 
stock in the company.—King v. 
Barnes, 16 N.E. 382, 109 N.T. 267. 
Persons held to be real party in In- 
texest' 

(1) Under Code 1907 S 2489, pro¬ 
viding that actions on contracts for 
the payment of money must be pros¬ 
ecuted in the name of the party real¬ 
ly Interested, an action for breach 
by a vendor of his contract to erect 
a building on the premises sold need 
not be brought in the name of the 
real owner of the contract, but may 
be brought by the purchaser, al¬ 
though he has assigned the contract. 
—Bohanan v. Thomas, 49 So. 808, 
159 Ala. 410. 

(2) Where one who agreed to fur¬ 
nish an aviator to give dem&nstra- 
Uon at a fair, being unable to fur¬ 


nish the aviator speclded, indorsed 
on the contract, a direction to pay 
plalntUf, who was accepted by de¬ 
fendants, plaintiff was the real par¬ 
ty in interest, and action was prop¬ 
erly brought In his name.—Baker v. 
Green, 84 So. 646, 17 AhuApp. 290. 

(8) In absence of contrary show¬ 
ing, plaintiff was real party in in¬ 
terest, where defendant requested 
plaintiff to buy a “put,” for which 
defendant agreed to pay, that plain¬ 
tiff secured puts from others being 
immaterial.-Frankfurter v. Silver- 
man. 208 N.T.S. 406, 124 Mlsc. 761. 
Proof 

That plaintiff is real party In in¬ 
terest may be proved in a Judicial 
proceeding as any other fact, and no 
higher degree of proof is necessary. 
—^Pulkrabek v. Bankers’ Mortg. Cor¬ 
poration, 238 P. 847, 116 Or. 879. 

aOL Cal.—Horseshoe Pier Amuse¬ 
ment Co. V. Sibley, 108 P. 308, 167 
Cal. 442. 

Ga-—J. B. Colt Co. V. Heland, 184 S. 
m 142, 85 Ga.App. 660. 

Oontraot with tnuteer of proposed 
ooxporation 

Where a person contracted with a 
trustee to buy stock in a proposed 
corporation, the agreement being 
solely for the benefft of such corpo¬ 
ration, the promise was in legal ef¬ 
fect to pay to the corporation when 
organized, and although the corpo¬ 
ration was not named in the con¬ 
tract no formal assignment thereof 
from the trustee to the corporation 
was necessary to enable the corpora¬ 
tion to sue thereon, it being the real 
party In 'interest and entitled to sue 
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under the express provisions of Code 
CIv.Proc. 5 367. although the trustee 
being a trustee of an express trust, 
might also sue under the express 
provisions of f 869.—^Horseshoe Pier 
Amusement Co. v. Sibley, 108 P. 808, 
167 CaL 442. 

81. Mo.-^tine V. Southwest Bank 
of St Louis, App., 108 S.W.2d 638. 
88 . “Two general rules have grown 
up on the subject of the enforce¬ 
ment of a contract by a person for 
whose benefit it was made, though 
he was not a party to It known, re¬ 
spectively, as the English and Amer¬ 
ican rule. In England some of the 
earlier decisions looked in the direc¬ 
tion of allowing a suit by a benefici¬ 
ary for a breach, under certain spe¬ 
cial circumstances. The later deci¬ 
sions in that country deny the exist¬ 
ence of such a right of action, though 
it is held that if the contract is of 
a character which constitutes the 
promisor a trustee for the third per¬ 
son, such person may enforce his 
rights in equity. Of course, if there 
is, by agreement of all parties, a no¬ 
vation, or substitution of one debtor 
for another, the case is different 
In America, the courts of a few 
states follow the English rule more 
or less closely."—Sheppard v. Bridg¬ 
es, 74 S.E. 245, 248, 137 Ga. 616. 
ga N.T.—Seaver v. Ransom, 120 N. 
E. 689, 640, 224 N.T. 238, 2 A.L.R. 
1187, Affirmin g 168 N.T.S. 454, ISC' 
App.Div. 734. 

84. Ga.—Sheppard v. Bridges, 74 S. 

E. 245, 187 Qa. 616. 

Wls.—Tweeddale v. Tweeddale, 95 
N.W. 440, 116 Wis. 617, 96 Am.S.R. 
1003, 61 L.R,A. 609. 
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§ 519 

b. Boctrine Tliat Third Person Cannot Sue 

(1) In general 

(2) Exceptions to rule 

(1) In General 

In a few Jurisdictions It Is the rule generally that 
a third person cannot enforce a contract made for his 
benefit. 

Based on the principle that it is essential that the 
consideration shall move from the plaintiff, or that 
there must be privity between the parties to support 


an action on the contract, see § 518 supra, a few 
American jurisdictions have adopted what is said to 
be the English rule,that, subject to the excep¬ 
tions hereinafter stated, one who is neither party 
to, nor in privity with, a contract or the considera¬ 
tion therefor cannot maintain an action thereon ei¬ 
ther at law or in equity, even though the contract 
be made for his benefit.86 In at least one of these 
jurisdictions, this rule has been embodied in a stat¬ 
utory requirement that an action on a contract must 
be brought in the name of the person in whom legal 
interest in the contract is vestedL^^ 


86 . MIeh.—^People's Sav. Bank v. 
Odlstert, 235 N.W. 888, 890, 253 
Mich. 694, quoting Coipus JuIb. 
Tenn.—TAasociated Indemnity Corpo¬ 
ration of San Francisco, CaL, v. 
Alexander, .79 S.W.2d 656, 168 
Tenn. 424. 

18 C.J. p 703 note 87, p. 704 note 91. 
86 . U.S.—Brown v. Ford Motor Co., 
C.C.A.Okl., 48 F.2d 732, rule in 
Michigan. 

Maas.—Everett Factorlea & Terminal 
Corpbratlon v. Oldtyme Distlllera 
Corporation, 15 N.E.2d 829—Green 
v. Green, 9 N.E.2d 413—Larson v. 
Jelfrey-Nichols Motor Co., 181 N. 
B. 213. 279' Mass. 862—Orenberg 
y. Horan. 168 NJ]. 794, 269 Mass. 
812—New York Cent. R. Co. v. 
Central 'V'ermont By. Co., 136 N.E. 
826, 243 Mass. 66—^New England 
Structural Co. v. James Russell 
Boiler Works Co., 120 N.E. 852, 281 
Mass. 274. 

N.H.—^Bosse v. Wolverine Ins. Co., 
184 A. 359, 88 N.H. 98—Lockwood 
. V. Dickey, 142 A. 689, 88 N.H. 365. 
13 C.J. p 708 note 88, p 704 note 89. 
Baxly contra oases 
Mass.—^Hall v. Marston, 17 Mass. 
676—^ji'elton v. Deckinaon, 10 Mass. 
287—Brewer v. Dyer, 7 Cush. 887. 
At law 

U.S.—Brown v. Ford Motor Co., C.C. 
A.Okl., 48 F.2d 782, rul^ In Michi¬ 
gan—Utah Live Stock Loan Co. 

V. Blackfoot City Bank, D.aidaho, 
290 F. 688—Mobile Shipbuilding Co. 
V. Federal Bridge & Structural Co., 
aC.A.111., 280 F. 292, certiorari de¬ 
nied 43 S.Ct 88, 260 U.S. 726, 76 L. 
Ed. 483. 

Mass.--New York Cent R Co. v. 
Central Vermont Ry. Co., 186 N. 
E. 825, 243 Mass. 66. 

N.H—Bosse v. Wolverine Ina Co., 
184 A. 359, 88 N.H 98—Lockwood 
T. Dickey, 142 A. 689, 83 N.H 866. 
Ea Delaware 

(1) In a superior court case the 
court recognized that Delaware was 
properly classified among the Jurls- 
(Uetlons adhering to the English rule, 
but Intimated a preference for the 
piievalltbg view.—Bryant, Griffith & 
Bruhson V, General Newspapers, 178 
A. 646, 647, 6'W.WHarr. 468, citing ^ 


Ooxpns Juris. 

(2) A subsequent superior court 
''ase pronounced a rule upholding the 
prevailing vleW citing the above 
case as authority therefor.—Moscou 

V. North American Benefit Ass'n, 
Super., 2 A.2d 898. 

Xa Wohlgan 

(1) The earlier cases clearly plac¬ 
ed this state among the Jurisdlo 
tions adhering to the English rule 
holding that one not a party to a 
contract for his benefit could not 
sue thereon either at law or in equi¬ 
ty.—Preston V. Preston, 176 N.W. 
266, 207 Mich. 681, affirming 172 N. 

W. 371, 206 Mich. 646—Signs v. 
Bush’s Estate, 165 N.W. 820, 199 
Mich. 192. 

(2) Hence, where deceased agreed 
to will money to niece, If his broth¬ 
er would exchange land, title to be 
taken in deceased’s name, and he 
failed to make the bequest, and the 
niece filed claim before the statute 
became effective, she had no right to 
sue.—Signs v. Bush’s Estate, supra. 

(8) Since' adoption of the Judica¬ 
ture Act requiring an action to be 
prosecuted In the name of the real 
! party in interest doubt has arisen 
as to the rule now prevailing In this 
state. Thus, In a case in which was 
raised the question of whether such 
act did not change the former law, 
the' court avoided answering the 
question on a rehearing and upheld 
the right of the beneficiary to sue on 
the ground that privity to the con¬ 
tract was shown. In this case the 
promise was made to the mother of 
the plaintiff, a daughter who was 
blind, in her' presence.—Preston v. 
Preston, supra. 

(4) This case was followed in a 
subsequent case, the court again re¬ 
fusing to answer the question of the 
effect of the Judicature Act Here 
an association. In the presence of 
whose officers a director promised to 
Increase his subscription to a build¬ 
ing fund in consideration of a like 
donation by another, was held not 
to be a stranger to the contract but 
a party thereto and entitled to en¬ 
force the contract—Clark MemoriaJl 
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'Masonic Ass’n v. Colman’s Estate, 
193 N.W. 219, 222 Mich. 699. 

(5) A subsequent case permitted a 
materialman to sue on a statutory 
bond given by a contractor con¬ 
structing a highway holding that the 
Judicature Act changed the former 
rule applicable to such bonds by re¬ 
quiring actions to be brought by the 
real party In Interest-Smith v. 
Costing, 203 N.W. 131, 230 Mich. 1. 

(6) A mutual agreement between 
husband and wife to provide for 
designated beneficiaries was held en¬ 
forceable by the beneficiaries In equi¬ 
ty overruling a former case dealing 
with such contracts. The Judicature 
Act Is not mentioned and the opin¬ 
ion does not make clear the ground 
on which It goes or the extent to 
which It is Intended that the rule is 
to operate.—Smith v. Thompson, 230 
N.W. 166, 260 Mich. 802, 78 A.L.R 
1889. 

(7) A subsequent case reaffirmed 
the early rule as still the law In 
Michigan In both law and equity In 
the opinion of Judge Potter, but the 
concurring opinion of the other 
Judges goes on other grounds.—Peo¬ 
ple’s Sav. Bank v. Gelstert, 836 N.W. 
888 , 891, 263 Mlobu 694, per Potter, 
J., citing Corpus Juris as stating 
Michigan rule. 

87. Ga.—Ragan v. National City 
Bank, 170 S.E. 889, 177 Ga. 686— 
Shropshire v. Rainey, 104 S.B. 414, 
160 Ga. 566—Waxelbaum v. Waxel- 
baum, 189 S.B. 283, 64 Ga.App. 823 
—Mayer v. Walker, 97 S.B. 881, 23 
GaA.pp. 186—McKenzie v. McKen¬ 
zie, 97 S.E. 410, 23 Oa.App. 27. 

At law 

Ga.—Mayer v. Walker, 97 S.B, 881, 
23 Ga.App. 185—McKenzie v. Mc¬ 
Kenzie, 97 S.E. 410, 23 Ga.App. 27. 
inoideutal beuefiolary 
Contract wherein husband’s broth¬ 
er obligated himself to make month¬ 
ly payments to husband and on death 
of husband to wife during her wid¬ 
owhood was unenforceable by wife 
after death of husband, since wife 
was mere "Incidental beneficiary," 
and not "promlsoe,’’ within statute 
authorizlzig enforcement of contract 
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As will be seen in subdivision c of this section 
a few of the jurisdictions formerly adhering to the 
rule have repudiated the same and now permit the 
beneficiary to enforce the contract 
Name in which action brought. Where the bene¬ 
ficiary has no right to enforce the contract because 
of absence of privity of contract, it follows that he 
cannot bring an action thereon in his own name, 
and this is so even though he could bring the ac¬ 
tion in the name of the legal plaintiff to his own 
use, subject to the qualification which gives the 
plaintiff the right to sue in his own name when the 
plaintiff has an interest to compel performance 
which no one else has.88 In the C.J.S. title Parties 
§§ 8, 9, also 47 CJ. p 32 note 64-p 33 note 90, will 
be found a treatment of the right of one person to 
bring an action in the name of another. 


(2) Exceptions to Rule 

(a) Generally 

(b) Consideration furnished by benefici¬ 

ary 

(c) Relationship 

(d) Novation 

(a) Generally 

Fr«quen]tly the benefletary Is permitted to enforce the 
contract In an appropriate proceeding In equity. 

In most of the American jurisdictions adhering to 
the general rule that a third person cannot enforce 
a contract for his benefit to which he is not a party, 
there are cases excepting from its operation suits 
in equity and permitting recovery by the beneficiary 
in an appropriate equitable proceeding,89 this being 
frequently held permissible under the doctrines of 


by promisee.—Waxelbaum v. Waxel- 
baum, 189 S.B. 288, S4 Ga.App. 823. 
A^eemont to pay debt of promisee 
Agreement for valuable considera¬ 
tion to pay promisee’s debts does 
not authorize creditor of promisee to 
sue promisor for debt at law.—First. 
Nat Bank v. Rountree, 159 S.E. 668, 
173 Ga. 117—Loftis v. Metropolitan 
Casualty Ins. Co. of New York, 167 
S.E. 729, 46 Qa.App. 438—Weeks V. 
Perris, 162 S.E. 298, 44 Ga.App. 605— 
Taylor Lumber Co. v. Clark Lumber 
Co.. 127 S.E. 905, 88 Ga,App. 816. 

B& U.S.—^Parker v. London Guaran¬ 
tee & Accident Co., D.C.Fa., 80 r.2d 
464. 

88 . U.S.—In re Radlo-Kelth Or- 
pheum Corporation, C.C.A.N.T., 91 
F.2d 1004, certiorari denied Irving 
Trust Co. v. Burnett, 68 S.Ct. 282, 
803 U.S. 764, 82 L.Ed. 688—Maumee 
Valley Electric Co. v. City of Tole¬ 
do, C.C.A.Ohio, 13 P.2d 98, certiora¬ 
ri denied City of Toledo v. Maumee 
Valley Electric Co., 47 S.Ct 109, 
278 U.S. 717, 71 L.Ed. 866—Davis 
V. DIttmar, C.C.A.N.T., 6 P.2d 141 
—Barbour v. Thomas, D.C.Mioli., 7 
P.Supp. 271—Bausch'& Lomb Op¬ 
tical Co. V. Wahlgren, D.C.ni., I 
P.Supp. 799, affirmed, C.CJL, Wahl¬ 
gren V. Bausch & Lomb Optical 
Co., 68 F.2(l 660, certiorari denied 

64 S.Ct 774, 202 U.S. 689, 78 L.Bd, 
1491, rehearing denied 64 S.Ct 862, 
292 U.S. 615, 78 L.Ed. 1491—Mo¬ 
bile Shipbuilding Co. v. Federal 
Bridge & Structural Co., C.C.A.Illn 
280 F. 292, certiorari denied 48 S. 
Ct 88, 260 U.S. 726, 67 L.Bd. 488— 
Princess Amusement Co. v. Wells, 
GC.A.Tonn., 271 P. 226, certiorari 
denied 41 S.Ct 623, 266 U.S. 701, 

65 L.Ed. 1178. 

N.H.—Bosso V. Wolverine Ins. Co., 
184 A. 359, 88 N.H. 98—Lockwood 
V. Dickey, 142 A. 689, 83 N.H. 866. 
By statute 

Under Judicature Act c 12 5 10, 


where an agreement is made between 
two persona for the benefit of third 
person, a stranger to the considera¬ 
tion, such third person may bring 
an action In equity for its enforce¬ 
ment.—Preston V. Preston, 172 N.W. 
371, 206 Mich. 646, affirmed 175 N.W. 
266, 207 Mich. 681. 

Assumption of obligation of promisee 

(1) An agreement to assume or 
pay another's debt is enforceable in 
equity by the creditor. 

Qa.—^Loftis V. Metropolitan Casual¬ 
ty Ins. Co. of New York, 167 S.E. 

729, 46 Ga.App. 488. 

N.H.—Lockwood v. Dickey, 142 A. 

689, 83 N.H 366. 

(2) Where one purchasing or ac¬ 
quiring property of another agrees 
to pay the obligations of such per¬ 
son, a creditor of the latter may 
enforce such obligation in equity 
against the promisor.—Collins Mfg. 
Co. V. Wlckwlre Spencer Steel Co., 
D,C.MaB8.. 14 F.2d 871—Philadelphia 
Rubber Works Co. v. U. S. Eubber 
Reclaiming Works, D.C.N.Y., 276 F. 
618, affirmed, C.C.A., 277 F. 171, cer¬ 
tiorari denied U. S. Rubber Beclalm- 
Ing Works v. Philadelphia Rubber 
Works Co., 42 S.Ct 187, 267 U.S. 660, 
66 L.Ed. 422. 

(8) Creditor of vendor has equita¬ 
ble remedy against purchaser agree¬ 
ing to assume and pay vendor's 
flebts.-^First Nat Bank v. Rountree, 
169 B,B. 658, 178 Ga. 117—Union, 
etc. R. & T. Co. V. Wright, 76,S.B. 
86 , 138 Ga 703—Sheppard v. Bridges, 
74 S.E. 246, 137 Ga 617—Taylor 
Lumber Co. v. Clark Lumber Co., 
127 S.11, 906, 33 GaApp. 816. 

(4) Grantee, under warranty deed 
purportedly given in consideration of 
grantee’s agreement to pay grantors’ 
debt to plaintiff was subject to 
equitable proceeding to enforce pay¬ 
ment of debt, although grantee did 
not sign deed, where grantee accept¬ 
ed deed and took possession of land. 
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-Anderson v. Higginbotham, 163 S. 

E. 477, 174 Ga 666. 

(6) At common law, as interpret¬ 
ed by the federal courts, a party to a 
contract which had been assigned 
by the other party to a stranger, 
who assumed to perform the other 
party's obligations, could not main¬ 
tain an action at law on the assump¬ 
tion of the obligation, but could 
maintain a suit in equity.—Mobile 
Shipbuilding Co. v. Federal Bridge 
& Structural Co., C.C.A.I11., 280 F. 
292, certiorari denied 48 S.Ct 88, 260 
U.S. 726, 67 L.Bd. 488. 

Beonzlty for obligation 

Where D contracted to transport 
coal for libelant, covenanting that 
boat should be seaworthy and to 
indemnify libelant for any loss of 
coal from unseaworthlness of boat, 
and D thereafter chartered boat from 
respondent to carry out such con¬ 
tract, by charter covenanting that 
the boat should be seaworthy, D 
being bankrupt, libelant could re¬ 
cover of respondent for loss of coal 
through unseaworthlness of the boat, 
as respondent’s covenant to D may 
be considered as security for D’s 
obligation to libelant, that is, for 
execution of D’s covenant to libelant, 
within the rule that a creditor may 
sue in equity a person who has, by 
contract, given security to the cred¬ 
itor’s debtor for the debt—Davis v. 
DIttmar, C.CJSi.N.Y., 6 r.2d 141. 

Xhat promlseq miglit also sne is 
ImmaterlaL—Princess Amusement 
Co. V. Wells, GCLA-Tenn., 271 F. 226, 
certiorari denied 41 S.Ct 623, 266 
U.S. 701, 66 L.Ed. 1178. 

Contiaot to adopt child 

A parol agreement with a father 
‘to adopt his child accompanied by a 
virtual, although not statutory, adop¬ 
tion, and acted on by all parties con¬ 
cerned for many years, may be en¬ 
forced by equitable action by the 
tn her own name after the obll- 
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subrogation.®® The cases permitting a suit in eq¬ 
uity are sometimes more restricted in result and 
permit such an action by the beneficiary only under 
certain circumstances. Hence, it has been held a 
person not a party to a contract or in privity to the 
consideration may maintain an action thereon in 
equity if he has either a legal or equitable interest 
in its performance.®! So, also, it is held that if the 
promise of benefit to the third person creates or 
results in a trust in his favor, he may enforce the 
trust in a court of equity ;®2 and where one of the 
contracting parties obtains money or property for 
the ufee of the third person or which rightfully be¬ 
longs to him, the latter may recover the same in eq¬ 
uity.®® 

The rule which denies a ben^ciary the right to 
sue on the contract is subject, in some jurisdictions, 
to an exception where the beneficiary has an inter¬ 
est to compel performance which no one else has.®^ 

Agency. As will be seen in § 303 a (3) (b)' of 
the C.J.S. title Agency, if a person makes a contract 
as agent for another, without disclosing his agency 
to the other party, his principal may maintain an ac¬ 
tion on the contract This, however, is only an ap¬ 
parent exception to the general rule that a third 
person cannot sue on a contract, for the principal 
is a party to the contract 
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(b) Consideration Furnished by Beneficiary 

Excepted from the rule preventing a third person 
from enforcing a contract for his benefit is the case 
where the consideration for the contract Is furnished by 
the beneficiary. 

Stated as an exception to the general rule prohib¬ 
iting a stranger to a contract for his benefit from 
enforcing the same is the case in which the consid¬ 
eration for the promise is furnished by the benefici¬ 
ary.®^ In such case, it is held that the necessary 
privity is furnished by the consideration.®® 

(c) Relationship 

Except on the theory of agency, close relationship 
of the promisee to the beneficiary is of itself Insufficient 
to enable the beneficiary to enforce a contract for his 
benefit. 

While it was early held in some jurisdictions that, 
where one made a binding promise to another to 
do something for the benefit of the son or daughter 
of the latter, the nearness of the relationship and 
the fact that the contract was prompted by natural 
affection would give a right of action to the person 
interested,®^ the broad language of the earlier rule 
has been repudiated therein,®® and a contrary doc¬ 
trine prevails in some other jurisdictions.®® A mod¬ 
ified form of the early doctrine is still retained in 
those jurisdictions formerly adhering to the early 
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gor's death.—Copelan v. Uonfort, US 
S.B. 614, 168 Qa. 668—Crawford v. 
Wilson, 78 S.B. 80, 189 Ga. 664, 44 
L.R.A.,N.S,. 773. 

Sa U.S.—silver King Coalition Hines 
Co. V. Sliver King Cons. Min. Co., 
Utah, 204 F. 166, 122 C.CJL 402. 

18 CJ. p 705 note 8. 

•1. Ga.—Carruth v. .Sitna Life Ins. 

Co., 122 S.B. 226. 167 Ga. 608. 
OhUgatlon from promlseo to heao- 
UMary 

A contract for the benefit of a 
third person, evidencing an Intent to 
benefit him and an obligation on the 
part of the promisee to the third 
person, creates an egultable right or 
Interest which may be enforced by 
the real beneficiary or his personal 
representative, and the case would 
not be altered If the transaction be 
considered as a gift If accepted by 
the donee.—Carruth v. .SItna Life 
Ins. Co., 122 S.B. 226. 157 Ga. 608. 
92. Ga.—Carruth. v. Aetna Life Ins. 
Co., 122 S.B. 226, 167 Ga. 608— 
Waxelbaum v. Waxelbaum. 189 S. 
B. 288, 54 Ga.App. 823. 

Mich.—^People’s Sav. Bank v. Gelst- 
ert, 286 KW. 888, 253 Mich. 694. 

18 C.J..P 704 note 92. 

Xrostae to dlsbuse 
Where the allegations of an egulta- 
ble petition show that defendants 
luive a common Interest In the sub¬ 


ject matter of the suit, or where the 
nature of the contract Is such that 
the promisee becomes a mere trustee 
for the disbursement of funds which 
the promisor obligates himself to 
pay, there Is such privity as author¬ 
izes the real beneficiary to enforce 
the contract and to regulre the prom¬ 
isor to pay the promisee In order 
that the latter In turn may be re¬ 
quired to pay to the real beneficiary. 
—Carruth v. .®tna Life Ins. Co., 122 
S.B. 226, 157 Ga. 608. 

9& Ga.—Manget v. National City, 

Bank of Borne, 149 SJSL 218, 168 

Ga. 876. 

13 C.J. P 704 note 98. 

Quasi contract 

Where one through a contract with 
another has obtained money or prop¬ 
erty which rightfully belongs to a 
third person, the latter may sue 
therefor In his own name, as the 
law creates both the privity and the 
promise. The transaction does not 
create a trust In the proper sense, 
nor does the third person’s right 
arise out of the contract between the 
promisor and the promisee: but it 
arises out of an independent contract 
created by law, or quasi contract, 
between the promisor and the third 
person.—St Liouls Second Nat Bank 
v. Missouri Grand Lodge F. & A M., 
Mo., 98 U.S. 128, 26 L.Bd. 75—18 CJ. 
p 704 note 94. 


94. TJ.S.—Parker v. London Guaran¬ 
tee & Accident Co., D.C-Pa., 30 F. 
2d 464, 465. 

"Beal test Is Cl) whether the third 
party has an interest and (2) wheth¬ 
er the promisee or another person 
could subject the defendant to a 
Judgment for the same promise."- 
Parker v. London Guarantee & Ac¬ 
cident Co., supra. 

95. Ga.—People's Bank of Calhoun 
V. Harry L. Winter, Inc., 132 S.B. 
422, 426, 161 Ga. 80S—Waxelbaum 
V. Waxelbaum, 189 S.B. 283. 54 Ga. 
App. 823. 

"One for whose benefit an agree¬ 
ment is made, if he parts with any¬ 
thing of value thereunder is entitled 
to enforce the agreement"—^People’s 
Bank of Calhoun v. Harry L. Winter, 
Inc., supra. 

90. Ga.—People’s Bank of Calhoun 
V. Harry L Winter, Inc., supra. 

97. Mass.—^Felton T. Dickinson, 10 
Mass. 287. 

98 . Mass.—^Marston v. Bigelow, 22 
N.B. 71, 160 Mass. 68—St Louis 
Bxch. Bank v. Bice, 107 Mass. 87. 

18 C.J. p 705 note 97. 

90. Ga.—Ragan v. National City 
Bank of Borne, 170 S.B. 889. 177 
Ga. 889. 

13 C.J. p 706 note 98. 
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rule, it being held therein that a child may recover 
in his own name where a promise is made to a near 
relative of the child as the child’s agent, for the 
benefit of the child, and on a consideration which 
vitally affects the welfare and interests of the child 
himself, so that the consideration may be said to 
move in part from the child.1 

(d) Novation 

Novation oases are only apparent exceptions to the 
rule preventing a stranger from enforcing a contract for 
his benefit. 

The case of novation is an apparent exception 
only. Where a debtor and his creditor and a third 
person enter into an agreement by which the third 
person is to pay the debt to the creditor and the 
debtor is released there is a novation, as will be 
seen in the CJ.S. titleNovation § 15, also 46 CJ. p 
595 note 39, and the creditor may sue the third per¬ 
son. In such a case, however, there is a contract 
between the creditor and the third person. If the 
promise is made by the third person to the debtor 
and the creditor is not a party thereto, he cannot 
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sue, unless the circumstances bring the case within 
an exception to the general rule.2 The subject of 
Novation is fully treated in the title Novation of 
this Work. 

c. Doctrine That Third Person Gan Sue 

(1) In general 

(2) Extent and limits of rule 

(3) Contracts under seal 

(4) Name in which action brought 

(1) In General 

The prevailing view In the United States permits 
a third person for whose benefit a contract was made 
to sue thereon even though he Is a stranger to the con¬ 
tract and the consideration therefor. 

In most of the states the English docrine that 
where a person makes a promise to another for 
the benefit of a third person the latter cannot main¬ 
tain an action thereon is not recognized to the full 
extent, but it is held, subject to the qualifications 
hereafter stated, that the action may be maintained. 
This is now the prevailing doctrine in the United 
States,3 the rule as it is usually put being that gen- 


1 . Maaa.—Green v. Green, 9 N.E.2d 
413—Gardner v. Denison. 105 N.E. 
359, 317 Mass. 492, 61 L.R.A..N.S., 
1108. 

OlxennurtaiLoos may show tibiat the 
near relative In offering the consid¬ 
eration and accepting the promise 
was acting In behalf of the child.— 
Green v. Green, Mass., 9 N.B.2d 418. 
Bevlew of KcuBsadmaetts oases 
Mass.—Green v. Green, supra. 

SL Mich.—People’s Sav. Bank v. 
Gelstert, 236 N.W, 888, 891, 258 
Mich. 694. duotlng Ckizpas OTuls. 

18 C.J. p 705 note 2. 

3. U.S.—In re A. C. Becken Co., C.C. 
A.I11., 76 F.2d 681--In re Wolf Mfg. 
Industries, C.C.A.Ind., 56 F.2d 64— 
The Port Armstrong, D.C.Qa., 61 
P.2d 1003, 1064, citing Oozpus 

Juris—In re Gubelman, C.C.A.N. 
Y.. 13 P.2d 730, 48 A.L.R. 1037— 
M. E. Smith & Co. V. Wilson, C.C. 
AColo., 9 F.2d 61, 62, citing Ooxpns 
Juris, as to Colorado contract— 
American Can Co. v. Garnett, C. 
C.A.Wash.. 279 F. 723, certiorari 
denied Same v. Funkhouser, 43 S. 
Ct. 12, 260 U.S. 722, 67 L.Ed. 481. 
Ala.—Sloss-ShelBeld Steel & Iron Co. 

V. Taylor, 77 Sa 79, 16 Ala.App. 
241. 

Ark.—Freer v. J. G, Putman Funeral 
Home, 111 S.W.2d 463—Ciarolus v. 
Arkansas Light St Power Co., 262 
S.W. 330, 164 Ark. 507—Schmidt v. 
Griffith, 321 S.W. 476, 144 Ark. 8— 
Bloom V. Home Ins. Agency, 121 S. 

W. 293, 91 Ark. 367. 

CaL—Horseshoe Pier Amusement Co. 
V. Sibley, 108 P. 308, 157 Cal. 442. 
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Colo.—Gates v. Hepp, 35 P.2d 867, 95 
Colo. 286. 

Fla.—^Pallardy-Watrous Ins. Agency 
V. M. Tucker, Inc., 168 So. 284, 120 
Fla. 895—Bruce Const Corporation 

V. Federal Kealty Corporation, 189 
So, 209, 104 Fla. 93—^American 
Surety Co. of New York v. Smith, 
180 So. 440, 100 Fla. 1012—First 
Nat Bank v. Peridaus, 87 So. 912. 
81 Fla. 341—Woodbury v. Tampa 
Waterworks Co., 49 So. 656, 67 Fla. 
243, 21 L.R.A..N.S., 1048. 

Ill.—Green v. Ashland Sixty-Third 
State Bank, 178 N.E. 468, 346 Ill. 
174—Beasley v. Webster, 64 Ill. 
468—Bryson v. CoUmer, 71 NJSJ. 
229, 83 IlLApp. 494—^Merchants’ 
Loan & Trust Co. v. Ummach, 228 
IlLApp. 67—^Vial v. Norwich Union 
Fire Ins. Society of Norwich, Eng., 
172 IU,App. 184, affirmed 100 N.E. 
929, 267 IlL 866, 44 L.R.A„N.S., 317, 
Ann.CaB.1914A 1141. See Clinton 
Co. V. Stiles, 197 IlLApp. 605— 
Edmondson v. Pfeiffer, 196 111. 
App. 336. 

Ind.—Clodfelter v. Hulett 72 Ind, 
137, 

Iowa.—Young v. Blerschenk, 201 N. 

W, 691, 199 Iowa 309—Meyer r. 
Stortenbecker. 166 N.W. 466, 184 
Iowa 441. 

Kan.—Goeken v. Bank of Palmer, 
179 P. 821, 104 Kan. 870—Plano 
Mfg. Co. V. Burrows, 19 P. 809, 40 
Kan. 361. 

Ky.—Louisville Gas & Electric Co. 
V.- Longley, 62 S.W.2d 1036, 260 
Ky. 324—nj. T. Jackson Lumber Co. 
V. Union Transfer & Storage Co., 
56 S.W.2d 670, 671, 246 Ky. 663, 
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citing Corpus Juris—Gregory v. 
Harlan Home Coal Co., 206 S.W. 
766, 182 Ky. 624—Citizens* Trust & 
Guaranty Co. v. Peebles Paving 
Brick Co., 192 S.W. 608, 174 Ky. 439 
—^Ingram v. Cincinnati, F. & S. E. 
R. Co., 107 S.W. 239, 32 Ky.L. 849 
—Davis, Moody & Co. v. Wiley, 11 
Ky.Op. 680. 

Miss.—Yazoo & M. V. R. Co. v. Side¬ 
board. 138 So. 669, 676, 161 Miss. 4, 
citing Corpus Juris. 

Mo.—Moscow Mills Sav. Bank v. 
Sitton, App., 267 S.W. 1080—Elders 
y. Memphis Land & Lumber Co., 
App., 267 S.W. 616. 

Neb.—^Forburger Stone Co. v. Lion 
Bonding ft Surety Co., 170 N.W. 
897, 108 Neb. 202, 171 N.W. 288, 
103 Neb. 202. 

N.J.—Joseph W. North ft Son v. 

North, 110 A. 681, 91 N.J.Bq. 890. 
N.T.—Bradley v. McDonald, 113 N.B. 
840, 218 N.T. 861—Merchants Mut 
Casualty Co., 2 N.Y.S.3d 870, 263 
App.Dlv. 151—Gold v. Rosa, 187 N. 
T.S. 72, 196 App.Dlv. 721—In re 
Schmoll’s Estate, 181 N.Y.S. 542, 
191 App.Div. 485, reversing 177 N. 
Y.S. 670, 108 Misc. 492, and affirm¬ 
ed 130 N.E. 898, 280 N.Y. 669— 
Smart Set Specialty Clothing Co. 
,7. Franklin Knitting Mills, 180 N. 
T.S. 821, 191 App.Div. 38—New 
York Pneumatic Service Co. v. P. 
T. Cox Contracting Co., 175 N.Y.S. 
163, 187 App.Dlv. 1—Kohl v. First 
Trust Co. of Touawanda, 299 N.Y. 
S. 818, 164 Miso. 420—Devlin v. 
New York Mut. Casualty Taxicab 
Ins. Co.. 206 N.Y.S. 866, 128 Mlsa 
784^ modified on other grounds 210 
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eraJly a third person may sue to € 

N.T.S. 67, 218 App-Dlv. 162~-Lewls 
V. Home Ins. Co., 181 N.T.S. 839, 

110 MIbc. 692, affirmed 192 N.T.S. 
170, 199 App.Div. 656--S. & B. 
Rubber & Chemical Corporation v. 
Stein, 7 N.T.S.2d 668, affirmed 8 
N.T.S.2d 89&~-Gk}ldwater v. cftl- 
aene Casualty Co. of New Tork, 7 
N.T.S.2d 242—Sllliman v. Tuttle, 46 
Barb. 171—Cumberland v. Codring^ 
ton, 8 Johns.Ch. 229, 8 Am.D. 492. 

N.C.—James v. Sartln Dry Cleaning: 
Co., 181 aE. 841, 208 N.a 412— 
Parller v. Miller, 119 S.B. 898, 186 
N.C. 601—Chandler v. Jones, 92 S. 
B. 146, 178 N.a 427. 

Ohio.—Mullin y. Claremont Realty 
Co., 177 N.B. 226, 89 Ohio App. 
103—^Laslch V. Ohio Sav. & 

Trust Co., 152 N.B. 894, 897, 20 
Ohio App. 400, citing Cozpns Jtxls 
—^Dever v. Reeves Engineering 
Co., 6 Ohio App. 77—Bates v. Wlnl- 
fred4 Coal Co., 4 Ohio N.P..N.S., 
266, affirmed Wlnlfrede Coal Co. v. 
Bates. 78 N.B. 1142, 74 Ohio St. 
617. 

Or.—Phez Co. v. Salem Bruit Union, 
201 P. 222, 108 Or.' 614, 26 A-L.R.. 
1090, rehearing denied 206 P. 970, 
108 Or. 614, 26 A.L.R. 1090—Clat¬ 
sop County V. Fidelity & Deposit 
Co. of Maxyland, 189 P. 207, 210, 
96 Or. 2, citing Oozpus Jtuls—The 
Home V. Selling, 179 P. 261, 263, 
91 Or. 428, quoting fJorpus Jails. 
Tenn.—Blair v. Southern Clay Mfg. 
Co., 121 S.W.2d 670, 178 Tenn. 671 
-Fulmer v. Gkjldfarb, 101 S.W,2d 
1108, 171 Tenn. 218—Griffith v. 
Woods Lumber Co., 11 TenmApp. 
880—Disney Bros. v. Campbell 
County et al, 6 Tenn.App. 669. 
Tex.—Texarkana Nat Bank v. Hub¬ 
bard. CivApp., 114 S.W.2d 889, er¬ 
ror dismissed—Sims v. University 
Interscholastlc League, CIv.App., 

111 S.W.2d 814, error granted— 
Draper v. Robinson, CIv.App., 106 
S.W.2d 825, 828, error granted, cit¬ 
ing Oozpus Taxis. 

Utah.—M. H. Walker Realty Co. v. 
American Surety Co. of New Tork, 
211 P. 998, 60 Utah 486. 

Wla—Klauser v. Reeves, 276 N.W. 
356, 226 Wls. 806—In re Thlen- 
haua 186 N.W. 681, 175 Wls. 526. 
Wyo.—Kirch v. Nicholson, 297 P. 898, 
42 Wyo. 489. 

18 CJ. p 706 note 4. 

“By the great weight of authority 
In the United States, the same facts 
that operate to create contractual re¬ 
lations between the offeror and ac¬ 
ceptor may also operate to create 
rights In a third party."—Associated 
Indemnity Corporation of San Fran¬ 
cisco, Cal., V. Alexander, 79 S.W.2d 
666, 668, 168, Tenn. 424. 

'^Contracts, not contrary to law 
and public policy of the state may 
ordinarily be made for the benefit 
of third parties directly Interested." 


nforw a binding j contract or prc 

—Hughes V. Hartford Jtocldent & In¬ 
demnity Co.. 134 So. 461, 462. 223 
Ala. 69. 

Bqalfey la foandatlon of stranger’s 
action on contract for his benefit. 
—McCargar & McKay v. Federal 
Securities Co., 298 P. 596. 184 Or. 842, 
denying rehearing 284 P. 179, 184 
Or. 342. 

Pxlvlty sopi^ -by law 
U.S.—Calder v. Richardson, D.C.Fla., 
11 F.Supp. 948. 

Ala.—Meyerson v. New Idea Hosiery 
Co., 116 So, 94, 217 Ala. 163, 56 A 
L.R. 1231. 

Fla.—^Enne-Halbe Co. v. Templeton, 
136 So. 186, 101 Fla. 609. 

Ky.—Lincoln Nat Life Ins. Co. v. 
Means, 96 S.W.2d 264, 264 Ky. 666, 
certiorari denied 67 S.Ct 42. 299 
U.S. 578, 81 L.Ed. 426. 

Tex.—^U, S. Torpedo Co. v. Liner, 
Civ.App., 300 S.W. 641, reversed on 
other grounds. Liner v. U. S. Tor¬ 
pedo Co., ComuApp., 12 S.W.2d 662, 
affirmed 16 S.W.2d 619. 

Oontxact poor autmi is recognized 
In Louisiana under Rev.Civ.Code arts 
1890, 1902. and Code Pract art 36.— 
Succession of Kretzer, 174 So. 846, 
187 La. 247, annulling, App., 170 So. 
906—13 C.J. p 804 note 26. 

Privity of estate anaecessazy 
N.T.—Blakeslee v. Kane, 222 N.T.S. 

772, 220 App.Div. 806. 

Several beueflolazles 
Where the clear intent and purpose 
of a contract is a direct and sub¬ 
stantial benefit to third parties sev¬ 
erally and such parties are the real 
parties In Interest they may several¬ 
ly maintain actions for breaches of 
the contract that specially Injure 
them.—^Flrst Nat Bank v. Perkins, 
87 So. 912, 81 Fla. 341—Woodbury v. 
Tampa Waterworks Co., 49 So. 666, 
57 Fla. 243, 21 L.R.A,N.S., 1034. 
Trespass of bensfloUry not protected 
Person for whose benefit contract 
is executed and on which he may 
sue, cannot commit trespass on prop¬ 
erty of another while endeavoring to 
assume possession of property cov¬ 
ered by the contract—Louisville & 
N. R Co. V. Dry Branch Coal Co., 66 
S.W.2d 1008, 262 Ky. 124. 

In Connectlont 

(1) The later cases have definitely 
placed this state with the majority 
of the American States and permit 
a third person for whose benefit a 
contract Is made to sue thereon.— 
Byram Lumber & Supply Co. v. Page, 
146 A 293, 109 Conn. 256—Levy v. 
Daniels’ U-Drive Auto Renting Co., 
Inc., 148 A 168, 108 Conn. 388— 
Curry v. Jockmus, 188 A 809, 106 
Conn. 697—^Tuttle v. Jockmus, 188 
A 804, 106 Conn. 688—Baurer v. 
Devenes, 121 A 668, 99 Conn. 203. 

(2) This rule was in effect in 
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raise made for his benefit,^ even 

Connecticut prior to the subsequent 
adoption of the English rule.—Steene 
V. Aylesworth, 18 Conn, 244. 

(8) Connecticut, however, was for- 
merly classified as following the 
minority rule, and the early cases 
bear out this classification, certainly 
In so far as actions at law were con¬ 
cerned.—Atwood v. Burpee, 68 A 237 
77 Conn. 42. 

See also Connecticut case 18 aj. n 
708 note 88. 

la Peimsylvainla 

(1) The later cases In this Juris¬ 
diction definitely place It with the 
majority of the American states and 
permit a third party beneficiary to 
enforce a binding contract or prom¬ 
ise made for his benefit although he 
be a stranger to the contract and its 
consideration. The rules formerly 
prevailing have been repudiated and 
overruled.—Commonwealth v. Great 
American Indemnity Co., 167 A 793 , 
812 Pa. 183—Washington Steel Form 
Co. V. North City Trust Co., 162 A 
829, 308 Pa. 851-JrasIn v. Bastress, 
130 A 417, 284 Pa. 47—Brill v. BrUl, 
127 A^ 840, 282 Pa. 276—Kllngler v. 
Wick,'109 A 642, 266 Pa. 1—Mc¬ 
Bride V. Western Pennsylvania Paper 
Co., 106 A 720, 268 Pa. 346—Phlllps- 
bom V. 17th & Chestnut Streets 
Holding Corporation, 169 A 473, 111 
Pa. Super, 9—^Depuy v. Loomis, 74 Pa. 
Super. 497—Wray v. Bowman, 74 Pa. 
Super. 479—McClelland v. New Am¬ 
sterdam Casualty Co., 2J8 Pa.DIst & 
Co. 697, affirmed 186 A 108, 822 Pa. 
420—Greleck v. Amsterdam, 20 Pa. 
Diet & Co. 361—Baldwin v. Wood- 
lawn Land Co., 13 Pa.Diat & Co. 669 
—Frumkln v. Mayer, 26 North. 242 
—Sandt Bros. Taxi Co. v. General 
Exchange Ins. Corporation, 26 North. 
286—Frunkln v. Mayer, 26 North. 
282. 

(2) For a consideration of the 
rules formerly In effect In Pennsyl¬ 
vania see In re Book’s Estate, 147 A 
608, 297 Pa. 648—Greene County v; 
Southern Surety Co., 141 A 27, 292 
Pa. 804—Tasln v. Bastress, 110 A 
744, 268 Pa. 86—In re Bdmundson’s 
Estate, 108 A 277, 259 Pa. 429, 2 AL. 
R. 1160 — Phlllpsbom V. 17th & 
Chestnut Streets Holding Corpora¬ 
tion, 169 A 473, 111 Pa.Super. 9— 
Depuy V. Loomis, 74 Pa.Super. 497— 
System Co, v. Lycoming Foundry & 
Machine Co., 46 Pa.Super. 499— 
Grossman & Atkins v. King Joy Res¬ 
taurant, Inc., 10 Pa.Dlst & Co. 492— 
Cheltenham Township School Dis¬ 
trict to use v. ffiltna Casualty and 
Surety Co., 10 Pa.Dlst & Co. 381— 
Keystone State Construction Co. v. 
Philadelphia Electric Co., 10 Pa.DIst 
& Co. 88. 

See also Pennsylvania cases 18 C.J. 

P 708 note 88, p 704 notes 92-94. 

4. U.S.—Seward v. South Florida 
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Securities, C.C.A.Fla., 96 F.2d 964, 
Florida rule—Michel v. American 
Fire & Casualty Co., aC.A.Fla,, 82 
F.2d 683, Florida rule—Millett v. 
Omaha Nat Bank, C.C.A.Neb., 30 
F.2d 666—Calder v. Richardson, D. 
C.Fla., 11 F.Supp. 948. 

Ala.—^Franklin Fire Ins. Co. v. How¬ 
ard, 162 So. 688, 230 Ala. 666, fol¬ 
lowed in Saint Paul Fire & Marine 
Ins. Co. V. Howard, 162 So. 684, 280 
Ala. 668—Planters’ Warehouse & 
Commission Co. v. Barnes, 169 So. 

63, 229 Ala. 672—Mlchle v. Brad¬ 
shaw, 149 So. 809, 227 Ala. 802— 
Scott V. Wharton, 148 So. 308, 226 
Ala. 601—Continental Auto In& 
Underwriters v. Menuskln, 132 So. 
883, 222 Ala. 870—Fite v. Pearson, 
111 So. 15, 216 Ala. 521—Alabama 
City. G. & A. Ry. Co. v. Zyle, 81 
So. 54, 202 Ala. 562. 
jVria.—^Treadway v. Western Cotton 
■ Oil & Ginning Co., 10 P.2d 371, 40 
Aria. 126—Steward v. Sirrine, 267 
p. 598, 34 Ariz. 49. 

gfli —Calhoun v. Downs, 297 P- 548, 
211 Cal. 766. 

Colo.— Haldane v. Potter, 81 P.2d 709, 

94 Colo. 658. 

Del. — Bryant Griffith ft Brunson, 
Inc., V. General Newspapers, 178 A. 
646, 647. 6 W.W.Harr. 468, citing 
Corpus JozlB for prevailing view. 
Fla.—Marianna Lime Products Co. v. 
McKay, 147 So. 264, 109 Fla. 276— 
Bnns-Halbe Co. v, Templeton, 186 
So. 136, 101 Fla. 609. 

Ill—Wollenberger v. Hoover, 179 N. 
B. 42, 346 Ill. 611—Carson Plrle 
Scott ft Co. V. Parrett 178 N.B. 
498, 846 111. 252, 81 A.L.R. 1262, 
affirming 261 IIlApp. 200—Chicago 
Title ft Trust Co. v. Central Trust 
Co. of lUinols, 144 N.B. 166, 812 
Ill. 896, reversing 224 IllApp. 474 
—Borker v. Bendix, 6 N.B.2d 812, 
288 I11.APP. 260—Riepe v. Schmidt, 
199 llLApp. 129. See Clinton Co, 
v. SUles, 197 IlLApp. 606—Henning 
V. Oulndel, 196 lU-App. 398. 

Ind.—Hess v. Lackey, 132 N.B. 267, 
191 Ind. 107—Hauser v. George, 196 
N.B. 692, 100 Ind.App. 846—B, L 
Dupont De Nemours ft Co. v. Fer¬ 
guson, 168 N.B. 488, 86 Ind.App. 
429-Rawlings v. Vreeland, 127 N. 
B. 786, 76 InftApp. 209. 

Iowa.—Preston v. Howell, 267 N.W. 
416, 219 Iowa 230, 97 A.L.R. 1140— 
Cilman v. Lepley, 266 N.W. 789, 
218 Iowa 1088 —Venz v. State Auto¬ 
mobile Ins. Aas’n of Des Moines, 
261 N.W. 27, 217 Iowa 662-^unt, 
Hill ft Betts v. Moore, 239 N.W. 
112, 218 Iowa 1328—Durband v. 
Nicholson, 216 N,W. 278, 206 Iowa 
1264, rehearing denied 219 N.W. 
318, 206 Iowa 1264. 

B:an.—Gust v. Provident Life ft Ac¬ 
cident Ins. Co. of Chattanooga, 
Tenn., 12 P.2d 881, 186 Kan. 88— 
Weld V. Carey, 268 P. 286, 122 
Kan. 666—Ross v. Haddam State 
Tta.nTr, 214 P. 94, 118 KSA. 218, 


Ky.—Commonwealth Life Ins. Co. v. 
Bline, 119 S.W.2d 687, 274 Ky. 639 
—Louisville ft N. R. Co. v. Dry 
Branch Coal Co.. 117 S.W.2d 1008, 
274 Ky. 82—Consolidated Realty 
Co. V. Richmond Hotel ft Building 
Co., 69 S.W.2d 986, 263 Ky. 483— 
Northwestern Mut. lAfe Ins. Co. v. 
Bddleman, 66 S.W.2d 661, 247 Ky. 
116. 87 A.L.R. 276—J. T. Jackson 
Lumber Co. v. Union Transfer ft 
Storage Co., 65 S.W.2d 670, 246 Ky. 
663—Klenekole Mining Co. v. Lusk, 

63 S.W.2d 168, 246 Ky. 78—Chesa¬ 
peake ft 0. Ry. Co. V. Wadsworth 
Mfg. Co., 29 S.W.2d 660, 234 Ky. 
646—Torrent Lodge No. 71L F. & 

A. M. V. National Surety Co., 21 
S.W.2d 439, 231 Ky. 302—Bryant v. 
Jones, 209 S.W. 80. 182 Ky. 298. 

La.—^People's Bank of Mobile, Ala., 

V. Shreveport lee ft Brewing Co., 

77 So. 636, 142 La. 802. 

Me.—Verrfll ▼. Weinstein, 190 A. 684, 
136 Me. 126. 

Md.—Sterling v. Victor Cushwa ft 
Sons, 188 A. 693, 170 Md. 226— 
Mackenzie v. Sdiorr, 183 A 821, 
161 Md. 1. 

Mo.—Crow V. Kaupp, 60 S.W.2d 995 
—^Norris v. Walker, App., 110 S.W. 
2d 404—McCoy v. SL Joseph Belt 
Ry. Go., 77 S.W.2d 176, 229 Mo.App. 
506—Klngsland v. Missouri State 
Life Ins. Co., 66 S.W.2d 969, 228 
Mo.App. 198, followed in Adair v. 
Missouri State Life Ins. Co., 66 S. 

W. 2d 962—Bank of Coming v. Con¬ 
solidated School Diet. No. 6 of 
Atchison County, 37 S.W.2d 982, 
226 MoApp. 821—^Bluswanger v. 
Employers’ Liability Assur. Corpo¬ 
ration, Limited, of London, Bng- 
land, 28 B.W.2d 448, 224 Mo.App. 
1025—Farris v. Pitts, 800 S.W. 840, 
221 Mo.App. 1204—Weber Bnglne 
Co, V, Lehrach, App., 262 S.W. 467 
—C. A Burton Machinery Co. v. 
Ruth, 194 S.W. 626, 196 Mo.App. 
459. 

Neh.—Rentscbler v. Missouri Pac. R. 
Co,, 268 N.W. 694, 698, 126 Neb. 
498, 96 AL.R. L citing Corpus Ju¬ 
ris—Fowler V. Doran, 241 N.W. 
769, 128 Neb. 87—Stanton Nat 
Bank of Stanton v. Swallow, 208 N. 
W, 561, 113 Neb. 886. 

N.J.—Di Girolamo v. D1 Matteo, 166 
A 24, 108 N.J.Eq. 692—Becker v. 
Kelsey, 167 A 177, 9 N.J.Mlsa 
1266. 

N.M.—Johnson v. Armstrong ft Arm¬ 
strong, 66 P.2d 992, 41 N.M. 206. 
In.Y.—D e Cicco v. Schweteer, 117 N. 
B. 807, 221 N.T. ^131, L.RA1918C 
816, Ann.Cas.l918C 816, affirming 
162 N.T.S. 1106, 166 App.Dlv. 919— 
Dougherty v. Rockaway Operating 
Co., 298 N.T.S. 242, 168 Misc. 806] 
—Mesloh V. Schulte, 278 N.T.S. 699, 
151 Misc. 760 — Canton v. ^he 
Palms, Inc., 278 N.T.S. 289, 162 
Misc. 847—BajEer v. New Tork In- 
terurban Water Co., 184 N.T.S. 888, 
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118 Misc. 469—Weill v. Paradiso, 
188 N.T.S. 287. 

N.a—Asheville Supply ft Foundry 
Co. V. Catawba Const. Co., 151 S. 
B. 93. 198 N.C. 177—Keller v. Pai^ 
rish, 147 S.B. 9. 196 N.C. 733— 
Pittsburgh Plate Glass Ca v. Fi¬ 
delity ft Deposit Co. of Maryland, 
138 S.K 148, 193 N.Q 769—J. S. 
Schofield’s Sons Co. v. Bacon, 131 
S.B. 669, 191 N.C 263—Grumpier 
V. Hines, 93 S.B. 780, 174 N.C. 283. 
Ohio.—Ferguson v. Lauz, 15 N.B.2d 
167, 67 Ohio App. 495-rUnlon Sav¬ 
ings ft Loan Co. v. Cook, 186 N.EL 
728, 127 Ohio St. 26—First-City 
Trust ft Savings Bank v. Doolittle, 
173 N.B. 19, 36 Ohio App. 218— 
Tilney v. Board of Education, 23 
Ohio N.P..N.S., 465—Bates v. Wlni- 
frede Coal Co., 4 Ohio N.R,N.S., 
266, affirmed Wlnifrede Coal Co. v. 
Bates, 78 NJBL 1142, 74 Ohio St. 
517. 

Okl.—Miller v. Delameter, 48 P.2d 
782, 171 OkL 606. 

Or.—Hurst v. Merrlfleld, 22 P.2a 124, 
144 Or. 78. 

R. I—U. S. Fidelity ft Guaranty Co. 

V. Rhode Island Covering Co., 167 
A 148, 63 RI. 397. 

S. C.-^ohnson v. American Ry. Ex¬ 
press Co., 161 S.B. 478, 163 S.C. 
191—Standard Oil Co. of New Jer¬ 
sey V. Powell Paving ft Contract¬ 
ing Co., 138 S.B. 184, 139 S.C 411, 
rehearing denied 188 S.B. 644, 140 
S.C 89—General Motors Accept¬ 
ance Corporation v. Hutto, 184 S.B. 
282, 138 S.C 207. 

Xenn.—^Tltle Guaranty ft Trust Co. 
V. Rushnell, 228 S.W. 699, 148 
Tenn. 681, 12 AL.R. 1612. 

Tex.—U. S. Fidelity ft Guaranty Co. 
V. Eubanks, 87 S.W.2d 248, 126 Tex. 
406, modifying Eubanks v. Schwal¬ 
be, CIv.App., 66 S.W.2d 906—Cole¬ 
man Hotel Co. V. Crawford, Comm. 
App., 3 S.W.2d 1109—Allen v. Tray¬ 
lor, ComuApp., 212 S.W. 946, modi¬ 
fying, CivApp., 174 S.W. 923—De¬ 
laney V. Farmers State Bank In 
Merkel, CivApp., 116 S.W.2d 736, 
error grante<^-Breaux v. Banker, 
Civ.App., 107 S.W.2d 382, error 
granted—^Heam v. Ralph Sollitt ft 
■ Sons Const Co., Civ.App., 98 S.W. 
2d 661—American Surety Co. of 
New Tork v. Martinez, Civ.App., 78 
S.W.2d 109, error refused—i^na 
Ins. Co. v. Texarkana Nat Bank, 
CivApp., 60 S.W.2d 261, error dis- 
jninH ftti — Southwestern Graphite 
Co. v. Burnet Nat Bank, Clv.App., 
266 S.W. 676. 

Utah.—Assets Realization Co. v. Car- 
don, 272 P. 204, 72 Utah 697. 
Wash.—Lilian v. Huglen, 261 P. 686, 
141 Wash. 869—Flnkelberg v. Con¬ 
tinental Casualty Co.. 219 P. 12, 126 
Wash. 548. 

—Johnson v. Inter-Ocean Cas¬ 
ualty Co., 164 S.B. 411. 112 W.Va. 
896. 

[Wis.—Holly v. First Nat Bank, 260 
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though he is a stranger to both the contract and the rule has been expressly embodied in the statutes of 
consideration therefor,® a consideration flowing a number of jurisdictions.'^ The rule is sometimes 
from such third person being unnecessary.® The based on general principles of law and sometimes 

N.W. 429, 218 Wla. 259—In ref 261 IlLApp. 200. See Clinton Co.f ver. 179 N.B. 42, 846 Ill. 6ii_ 


Stayer’s Estate. 260 N.W. 665, 218 
WlB. 114—Prudential Ina. Co. of 
America v. Clyboum Realty Co., 
263 N.W. 397, 214 Wis. 409—A. 
Kleckhefer Elevator Co. v. Music 
Arts Corporation, 262 N.W. 591, 214 
Wis. 188—^Luta v. Paatemlck, 207 

N.W. 713, 189 Wla. 325. 

"Wbiere a person ensrasres another, 
for a valuable consideration, to do 
some act for the benefit of a third, 
the latter who would enjoy the bene¬ 
fit of the act may main tain an ac¬ 
tion for a breach of such agreement” 
—Auto Mut Indemnity Co. ▼. Shaw, 
FIs., 184 So. 862. 

Reason for rule 

“The rule .of allowing the third 
party beneficiary to recover is recog¬ 
nised now in America because It Is 
reasonable and la not merely accept¬ 
ed as a flat rule of law. It Is Just 
and expedient to allow the person for 
whose benefit the contract Is made to 
enforce It against the person whose* 
duty It Is to pay."—Kelly v. Rich¬ 
ards. Utah. 83 P.2d 781, 736. 

5. U.S.—Seward v. South Florida 
Securities, C.CA.Fla., 96 F.2d 964, 
Florida rule—^Michel v. American 
Fire & Casualty Co., C.C.A.Fla., 82 
P.2d 683, Florida rule—Calder v. 
Richardson, D.C.Fla., 11 F.Supp. 
948. 

Ala—^Franklin Fire Ins. Co. v. How¬ 
ard, 162 So. 688, 280 Ala 666, fol¬ 
lowed in Saint Paul Fire & Marine 
Ina Co. V. Howard, 162 So. 684, 
230 Ala 668—Planters' Warehouse 
& .Commission Co. v.- Barnes, 169 
So. 63, 229 Ala 572—Scott v. 
Wharton, 148 So. 808, 226 Ala 601 
—Continental Auto Ins. Underwrit¬ 
ers V. Menuskln, 132 So. 883, 222 
Ala 870—^Flte v. Pearson, 111 So. 
15, 216 Ala 621—Alabama City, O. 
& A. Ry. Co. V. Kyle, 81 So. 64, 

' 202 Ala 552. 

Aria—Treadway v. Western Cotton 
Oil & Ginning Co., 10 P.2d 371, 40 
Aria 125—Steward v. Slrrlne, 267 
P. 698, 84 Aria 49. 

Cal.—Calhoun v. Downs, 297 P. 648, 
211 Cal. 766. 

Colo.—Haldane v. Potter, 81 P.2d 709, 
94 Colo. 658. 

Del.—Moscon v. North American 
Benefit Ass’n, Super., 2 A.2d 898— 
Bryant, Griffith & Brunson, Inc. v. 
General Newspapers, 178 A. 645, 
647, 6 W.W.Harr. 468, citing Cor- 
- pus JUxls for prevailing view. 

IFla—Auto Mut. Indenonlty Co. v. 
Shaw, 184 So. 852. 

•EL—Fleming v. Dillon, 18 N.B.2d 
.. 910, 870 IIL 826—Carson Plrie Scott 
& Co. V. Parrett. 178 N.B. 498, 346 
I. IIL 262, . 81 A.L.R .1262, afilrmlng 


V. Stiles, 197 IlLApp. 506. 

Ind.—^Rawlings v. Vreeland, 127 N.B. 

786, 76 Ind.App. 209. 

Iowa—^Durband v. Nicholson, 216 N. 

W. 278, 205 Iowa 1264, rehearing 
I denied 219 N.W. 818, 205 Iowa 1264. 
Ky.—Commonwealth Life Ins. Co. v. 

Bline, 119 S.W.Sd 687, 274 Ky. 689 
—Louisville & N. R. Co. v. Dry 
Branch Coal Co., 117 S.W.2d 1003, 
274 Ky. 82—Consolidated Realty 
Co. V. Richmond Hotel & Building 
Co., 69 S.W.2d 986, 253 Ky. 463— 
North Western Mut. Life Ins. Co. 

V. Bddleman, 56 S.W.2d 561, 247 
Ky. 116, 87 A.L.R. 276—Chesapeake 
& O. Ry. Co. V. Wadsworth Elec¬ 
tric Mfg. Co., 29 S.W.2d 660, 234 
Ky. 646. 

Mo.—Crow V. Kaupp, 60 S.W.2d 996 
—Norris v. Walker, App., 110 S. 

W. 2d 404—McCoy v. St Joseph 
Belt Ry. Co., 77 S.W.2d 176, 229' 
Mo.App. 606—Bank of Coming v. 
Consolidated Sdhool Dlst No. 6, 37^ 
S.W.2d 982, 226 Mo.App. 821—Blns- 
wanger v. Employers’ Liability 
Assur. Corporation, Limited, of 
London, England, 28 S.W,2d 448; 
224 Mo.App, 1026—C. A. Burton. 
Machinery Co. v. Ruth, 194 S.W. 
626. 196 Mo.App. 469. 

Neb.—^Rentschler v. Missouri Pac. R. 
Co., 263 N.W. 694, 126 Neb. 493, 95 

A. L.R. 1. 

N. C.—Asheville Supply & Foundry 
Co. V. Catawba Const. Co., 151 S. 

B. 98, 198 N.a 177—Pittsburgh 
Plate Glass Co. v. Fidelity & De¬ 
posit Co. of Maryland, 188 S.E. 148, 
193 N.C. 769—J. S. Schofield’s Sons 
Co. V. Bacon, 131 S.B. 669, 191 N.C. 
253—Crumpler v. Hines, 98 S.E. 
780, 174 N.C. 283. 

Or.—Hurst v. Merrifield, 23 P.2d 124, 
144 Or. 78. 

R. L—^U. S. Fidelity & Guaranty Co. 
V. Rhode Island Covering Co., 167 
A. 143. 63 R.I. 397. 

S. C. — General Motors Acceptance 
Cori)oration v. Hutto, 134 S.E. 232, 
138 S.C. 207. 

Tex.—Coleman Hotel Co. v. Craw¬ 
ford, Com.App., 3 S.W.2d 1109. 

Wis.—In re Staver’s Estate, 260 N.W. 
655, 218 Wis. 114—Prudential Ins. 
Co. of America v. Clyboum Realty 
Co., 253 N,W. 897, 214 Wis. 409. 

O. Ala. — Planters’ Warehouse & 
Commission Co. v. Barnes, 169 So. 
63, 229 Ala. 572. 

Aria.—Treadway v. Western Cotton 
Oil & Ginning Co., 10 P.2d 371, 40 
Arl*. 126—Steward v. Sirrine, 267 

P. 698, 34 Arlz. 49. 

Fla.—^Bnns-Halbe Co. v. Templeton, 
186 So. 135, 101 Fla. 609. 

Ill-Fleming v. Dillon, 13 N.B,2d 910, 
870 EL 826—^Wollenberger v. Hoo- 
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Henning v. Qulndel, 195 IlLApp 
393. 

Ky.—Bryant v. Jones, 209 S.W. 80 
183 Ky. 298. 

Neb.—Stanton Nat Bank of Stanton 
v. Swallow, 203 N.W. 661, 118 Neb 
836. 

N.T.—Weill V. Paradlso, 188 N.Y.S 
287. 

Pa.—Commonwealth v. Great Ameri¬ 
can Indemnity Co., 167 A. 793, 312 
Pa. 183—Greleck v. Amsterdam, 20 
Pa.DlBt & Co. 851. 

Tex.—Southwestern Graphite Co. v. 
Burnet Nat. Bank, Clv.App., 265 S. 
W. 676. 

Wis.—Holly V. First Nat Bank, 260 
N.W. 429, 218 Wis. 259. 

"Question as to whether or not 
the third person is a party to the 
consideration Is not a conclusive fac¬ 
tor. The consideration may be paid 
wholly by the promisee, and yet the 
third person may be the one for 
whose benefit the promise Is pri¬ 
marily made, and in such case the 
third person has a right of action." 
—Brill v. Brill. 127 A. 840, 842, 282 
Pa. 276. 

7. CaL—Hartman Ranch Co. v. As¬ 
sociated on Co., 78 P.2d 1163— 
Smith V. Anglo-Callfomla Tmst 
Co.. 271 P. 898, 205 Cal. 496—More 
V. Hutchinson, 203 P. 97, 187 Cal. 
623—^National Bank of California 
at Los Angeles v. Exchange Na¬ 
tional Bank of Long Beach, 199 P. 
1, 186 Cal. 172—Mottashed v. Cen¬ 
tral & Pacific Imp. Corporation, 47 
P.2d 525, 8 CaLApp.2d 256—Pear¬ 
sall V. Townsend, 46 P.2d 824, 7 
CalA.pp.2d 162—Lo Ballister v. 
Redwood Theatres, 86 P.2d 827, 1 
Cal.App, 447—Quality Building & 
Securities Co. v. Bledsoe, 14 P.2d 
128, 126 CaLApp. 493—Woodbead 
Lumber Co. v. B. G. Niemann In¬ 
vestments, 278 P. 913, 99 Cal.App. 
456—Stanton v. Santa Ana Sugar 
Co., 257 P. 907, 84 Cal.App. 206. 
N.J.—Burt V. Brownstone Realty Co., 
112 A. 883, 96 N.J.Law 467—Stand¬ 
ard Gas Power Corp. v. New Eng¬ 
land Casualty Co., 101 A. 281, 90 
N.J.Law 670. 

N.D.—Shores v. Dakota-Montana Oil 
Co., 237 N.W. 172, 61 N.D. 71, 74 
A.L.R. 1370—Farmers’ State Bank 
of Gladstone v. Anton, 199 N.W. 
682, 51 N.D. 202—State Bank of 
New Salem v. Schultse, 199 N.W. 
138, 61 N.D. 66. 

Okl.—Miller v. Delaraeter, 43 P.2d 
782, 171 Okl. 606—Donaldson & 
Yahn v. Benight, 232 P. 116, 105 
Okl. 108—Bolene Refining Co. v. 
Zobisch Oil Co., .224 P. 942, 98 
OkL 202 — Hugo State Bank v. 
Hugo Nat. Bank, 220 P. 868, 96 
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on code provisions requirilig actions to be prosecut¬ 
ed by the "real party in interest.”* 

If the promisee is under a duty or obligation to the 
third person, which obligation the contract with the 
promisor is to replace, the beneficiary may enforce 
the contract against both the promisor and promisee 
and obtain judgments against both. He may obtain 
only one satisfaction, however.® The creditor bene- 
ticiary, however, is not bound to enforce it against 
the promisor but may rely on his original remedy 
against the promisee.^® 

Agreement made in judicial proceeding. The rule 
that a third person may sue on a contract made 'for 
iiis benefit has been applied to a promise made to 
the court in a judicial proceeding.^! 

(2) Extent and Limits of Rule 

(a)' Generally 


(b) Donee, creditor, and incidental bem 

eficiaries generally 

(c) Intent of parties; incidental bene¬ 

ficiaries 

(d) Designation of beneficiary 

(e) Necessity for knowledge or accept¬ 

ance of contract 

(f) Exclusiveness of benefit 

(g) Necessity for duty or obligation be¬ 

tween promisee and beneficiary 

(h) Contract as basis of right 

(a) Generally 

The rule permitting a third person to enforce a 
contract entered Into by others for his benefit has been 
said to be subject to limitations. 

It is not every promise or contract made by one 
to another, the performance of which would, be of 
benefit to a third person, that would give a right of 
action to such third person, whether such person 


Okl. 136—^Baker-Hanna-Blalce Co. 

V. Paynter-McVlcker Grocery Co., 
174 P. 266, 73 Okl. SMmlth v. 
Jos. W. Moon Buggy Co., 169 P. 
875. 66 Okl. 333. 

W.Va,—Hamilton v. Wheeling Public 
Service Co., 107 S.a 401, 88 W.Va. 

. 573, 21 A.L.R. 433. 

Bffact of statute 

Code 1924 S 5143, enlarging right 
of action of beneficiaries under con¬ 
tracts to which they were not par¬ 
ties, does not limit or restrict par¬ 
ties' powers to contract with whom¬ 
soever they wish, prevent them from 
limiting right of action to immediate 
parties to contract, nor create bene-| 
flclarles not made so by contract, 
but merely extends remedy on con- 
trocts mentioned therein to bene¬ 
ficiaries under contract, where not 
forbidden by its terms.--Montague 
Mfg. Co. V. Homes Corporation, 128 
S.B. 447, 142 Va. SOI. 

XUberal ooustructlou 
Code 1924 § 5143, extending rights 
of action by beneficiaries on con¬ 
tracts to which they are not parties 
Is highly remediaJ, and should be 
liberally construed to accomplish 
ends manifestly intended.—Montague 
Mfg. Co. V. Homes Corporation, 128 
S.B. 447, 142 Va. SOI. 

Statute inappUeable to trusts 
Civ.Code § 1559, providing that a 
contract, made expressly for the 
benefit of a third person, may be en¬ 
forced by him at any time before 
the parties thereto rescind, has no 
application to a case where a trust] 
has been created In favor of suchj 
third person, such trust being gov¬ 
erned by the provision of the Code 
with reference to trusts.—NaUonal. 
Bank of California at Los Angeles v.! 
Exchange Nat Bank of Ijong Beach.; 
190 P. 1, 186 CaL 172. 


Statute applied 

Under Civ.Code S 1669, contract 
between Investment company and its 
president embraced in company's 
resolution, that salary provided for 
president should be in lieu of his 
beneficial Interest in trust subject 
matter of which was shares of com¬ 
pany, is a contract that trustee and 
other beneficiaries (X)uld enforce in 
president's action against trustee for 
his beneficial interest—Howard v. 
Anglo-Callfomla Trust Co., 167 P. 
177, 84 CalJl.pp. 164. 

a. Ark.—Bloom v. Home Ins. Agen¬ 
cy, 121 S.W, 293, 91 Ark. 367. 
Cal.'—Western Development Co. v. 

Emery, 61 Cat 611. 

Pla.—Bnns-Halbe Co. v. Templeton, 
136 So. 185, 101 Fla, 809—Marina 
Lime Products Co. v. McKay, 147 
So. 264, 109 Pla. 276—Bruce Const 
Corporation v. Federal Realty Cor¬ 
poration, 139 So. 209, 104 Fla. 93 
—American Surety Co. of New 
York V. Smith, 180 So. 440, 100 Fla. 
1012. 

Ind.—^Bryson v. Collmer, 71 N.E. 229, 
$3 lnd.App. 494. 

Durband v. Nicholson, 216 N. 
W. 278, 205 Iowa 1264, rehearing 
denied 219 N.W. 818, 205 Iowa 
1264. 

Ky.—Consolidated Realty Co. v. 
Richmond Hotel & Building Co., 
69 S,w.2d 986, 268 Ky. 468—North 
Western Mut Life Ins. Co. v. Ed- 
dleman, 56 S.W. 2d 661, 247 Ky. 
116, 87 A.L 1 .R. 276—Klenekole Min¬ 
ing Co. v. Lusk, 58 S.W.2d 168, 245 
7 j—^Paducah Lumber Co. v. 
Paducah Water Supply Co., 12 B. 
W. 654, 89 Ky. 840. 26 Am.S.R. 586, 
7 L.R.A. 77—Ingram v. Cincinnati, 
P. & S. B. R. Co., 107 S.W. 289, 32 
Ky.L.R. 840. 


N.C.—Keller v. Parrish, 147 S.E. 9, 
196 N.C. 733. 

9. Zy.—Hendrix Mill & Lumbef Co. 
V. Meador, 16 S.W.2d 482, 228 Ky. 
844. 

10. Me.—^Bohanan v. Pope, 48 Me. 
93. 

N.T.—Salford v. Levin, 266 N.T.S. 
687, 691, 149 Misc. 384, citing Cor- 
pus Juris. 

11. Ind.—Vandalia R. Co. v. Keys, 
91 N.E. 173, 46 Ind.App. 353. 

t 

10. Mo.—Parris v. Pitts, 800 S.W. 

840. 221 Mo.App. 1204. 

N.T.—In re Smathers' Will. 274 N. 

T.S. 717, 163 Misc. 182. 

Coutxaot to advance xnoney 

(1) An agreement by defendant 
bank to lend money to a third party 
with which to pay a debt to plaintiff 
when due does not give plaintiff a 
right of action at law against de¬ 
fendant to recover the money.— 
Utah-Idaho Live Stock Loan Co. v. 
Blackfoot City Bank, D.C.Idaho, 290 
F. 688. 

(2) One printing publications, to 
be paid from proceeds of sale there¬ 
of at exposition, could not recover 
for another’s breach of contract with 
customer for transporting publica¬ 
tions to exposition.—Aldlne Print¬ 
ing Co. V. National Delivery Ass'n, 
260 N.T.S. 568, 145 Misc. 608. 

(3) A contract, obliging parties to 
lend eaual amounts to corporation 
when it required further cash to 
meet its obligations and prohibiting 
repayment to either party without 
parties' unanimous consent, was not 
contract on which corporation as 
such could have maintained suit, al¬ 
though in terms a contract for third 
party's benefit.—In re Witkind's Es- 

I tate, 4 N.T.S.2d 983, 187 Misc. 886. 
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may enforce the contract depending on the facts 
and drcumstances of the particular case.^3 The 
statement in Corpus Juris that the rule, as generally 
Ijronounced, is too broad and that to enable a third 
person to sue on the contract “he must be a party to 
the consideration, or the contract must have been 
entered into for his benefit, and he must have some 
legal or equitable interest in its performance,”^^ has 
been frequently cited and quoted as a limitation on 
the general rule which permits a third person to en¬ 
force a contract made for his benefit If the per¬ 


son for whose benefit a contract is made has either 
a legal or an equitable interest in the performance 
of the contract, he need not necessarily be privy to 
the consideration.^® 

In the application of the rule permitting the bene¬ 
ficiary to sue and in the pronounced limitations 
there has been much confusion and apparent con¬ 
flict, even in the same jurisdiction,so that care 
must be taken m determining the law of a particu^ 
lar state to.read the broader principles announced 
in light of the facts of the cases. The tendency, 


(4) Action by corporation and oth¬ 
er directors against director to en¬ 
force agreement to contribute to¬ 
ward payment of corporate debt was 
not within rule that such agreements 
may be enforced by persona for 
whose benefit they were mada— 
Greenville Supply Co. v. Whitehurst, 
163 S.E. 446, 202 N.C. 418. 
Xxansmissloii of uumey 
Agreement to transmit money to 
designated firm abroad was not en¬ 
forceable by Its successor as con¬ 
tract for firm’s benefit—Jacoby v. 
Spever, 215 N.Y.S. 146, 127 Mlsc. 38. 

Sepazate contracts 
B contracted to supply I with raw 
milk and to furnish a room In its 
factory for manufacturing condensed 
milk; In a second contract I con¬ 
tracted to sell condensed milk to H, 
to be manufactured from the milk 
supplied by R It was held that the 
two contracts were entirely separate 
and distinct, and B was not liable 
to H for breach of Its contract with 
I, the rule permitting a third party 
to sue on a contract made for his 
benefit not being applicable.—Har- 
dle V. Bent Milk Food Corporation, 
203 N.Y.S. 146, 207 App.Dlv. 618, af¬ 
firmed Hardle v. International Milk 
Products Co., 144 NJl 311, 288 N. 
Y. 608. 

39. Ey.—Hendrix Mill & Lumber 
Co. y. Meador, 16 S.W.2d 482, 228 
Ey. 844. 

Xatterg oornddezed 
In determining whether contract 
was entered into for benefit of third 
party, entitling him to sue thereon, 
court may consider pro-visions and 
surrounding circumstances.—Gust v. 
Provident Life & Accident Ins. Co. 
of Chattanooga, Tenn., 12 P.2d 881, 
136 Ean. 88. 

14 n.S.—Federal Surety Go. v. 
Minneapolis Steel & Machinery Co., 
C,aA.Mlnn., 17 F,3d 242, 248, cit¬ 
ing Oozpns amiB. 

Iowa.—Casey v. Jesup Creamery Co., 
',278 N.W. 214, 216, quoting Oozpns 
, dtCClSi 

Ean.-Ladlsh v. dtlsens’ State Beak 
of. Altoona, Ean., 6 P.2d 1093, 1100, 
134 Ean. 294, citing Oozpns Inzls 
as Indicating dootrine is being lim¬ 


ited and restricted, not extended. 
Ey.—J. T. Jackson Lumber Co. v. 
Union Transfer & Storage Co., 55 
S.W.2d 670, 671,‘246 Ky. 658, citing 
Oozpns Jnzla—-Gregory v. Harlan 
Home Coal Ca, 206 S.W. 766, 182 
Ey. 524. 

Minn.—Peterson v. Parvlalnen, 219 
N.W. 180, 174 Minn. 297—Witsman 

V. SJoberg, 206 N.W. 267, 164 Minn. 
411—Clark v. Clark, 204 N.W. 936, 
164 Minn. 201—General Electric 
Co. V. Jordan. 162 N.W. 1061, 137 
Minn. 107. 

Neb,—Swift Lumber & Fuel Co. v. 
Hock, 246 N.W. 8. 4. 124 Neb. 30, 
quoting Oozpns Tnzis. 

N.Y.—Seager v. Tholeus, 170 N.Y.S. 
482, 182 App.Dlv. 317—Hanssel v. 
P. Tomasetti Contracting Corpora¬ 
tion, 8 N.Y,S.2d 878. 

Okl.—Hawkins v. Mattes, 41 P.2d 
880, 892, 171 Okl 186, quoting Cor¬ 
pus Xazis. 

Or.—Phea Co. v. Salem Fmlt Un¬ 
ion, 288 P. 547. 664, 183 Or. 398, 
citing oozpns Juris. 

Pa,—Klinger v. Wick, 109 A, 642, 
266 Pa. 1—Wray v. Bowman, 74 
Pa.Super. 479—^In re Mehl’s Es¬ 
tate. 9 Pa.Dlat & Co. 782, 788, cit¬ 
ing Corpus Juris. 

Tex.—Price v. Lee, Clv.App., 119 S. 

W. 2d 678, 676, error dismissed cit¬ 
ing Oozpns Jnzis. 

18 CJ. p 709 note 29. 

Belotionshlp 

(1) Relationship of daughter to 
promisee Is suflSclent to furnish legal 
claim in her to sue on contract for 
her benefit—Clark v. Clark, 204 N. 
W. 986, 164 Minn. 20L 

(2) Relationship between aunt and 
nephew and acknowledged considera¬ 
tion due aunt for services rendered 
to nephew's family was held to es¬ 
tablish privity, entitling aunt to 
-bring action to recover property un¬ 
der promise by ulec4 to the nephew 
to leave property to aunt. on her 
death.—Mowry v, Thompson, 260 N. 
W. 62, 189 Minn. 479. 

15. Mo.—^Blns-wanger v. Employers’ 
Liability Assur. Corp.. 28 S.W.2d 
448, 464, 224 Mo.App. 1026, citing 
Oozpns JnxlB. 

18 CJ. p 711 note 81. 


16. "It Is useless to endeavor to 
review the authorities touching the 
subject before us [the party plaintiff 
on a contract for the benefit of a 
third person] with a view to har¬ 
monising them upon any one single 
theory as to the principle upon which 
the liability to the third person Is 
based, or as to what are the essen¬ 
tial elements to effect It There'Is 
as much confusion, probably. In tbe 
Judicial holdings In respect to the 
matter, as on- any question of law 
that can be mentioned."—Tweeddale 
V. Tweeddale, 93 N.W. 440, 116. Wls. 
517, 622, 96 Am.S.R. 1008, 61 L.RJL 
609. 

Beason for confusion 
"Some of this confusion has arisen 
from a failure to consider carefully 
what Is meant by the rule, and the 
foundations of the liability declared 
by it Nor have the couiiA always 
kept clearly In view the difference 
between several questions: (1) Has 
there been a novation or substitution 
of one debtor for another by agree¬ 
ment? (2) If one person conveys 
property to another, and the latter 
agrees to assume and pay the debts 
of the former, do the creditors ac¬ 
quire apy right or interest enforce¬ 
able either at law or In equity? (3) 
As to partnerships, if one member 
of a firm retires, and the remaining 
member, or a new firm formed by 
him and another, purchases the as¬ 
sets anfi assumes the debts of tbe 
old firm, as among themselves the 
assuming partner or firm ranks as 
principal, and the retiring partner 
as surety. How far can they affect 
former creditors by this arrange¬ 
ment, by notice to them? Or must 
a creditor not only have notice, but 
also assent? And If he can be af¬ 
fected by notice, can he not assent 
for his own benefit, if he so desires?" 
—Sheppard y. Bridges, 74 S.E. 245, 
248, 187 Ga 616. 

Ooufilot In nnthozmss 
‘Tn the application of the rule to 
particular £a^, and the determina¬ 
tion of whether certain cases fall 
within or without It, there Is much 
conflict, not only In the decisions of 
the courts of different states, but 
frequently In those of the same 
stata’’—Sheppard V. Bridges, supra. 
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however, seems to be to permit the beneficiaiy to 
enforce the contract if it is intended for his bene¬ 
fit In the succeeding subdivisions of this section 
will be treated the various limitations as stated by 
the courts and the extent to which they operate. 

(b) Donee, Creditor, and Incidental Benefici¬ 
aries Generally 

Beneficiaries of contracts to which they are not 
parties have been divided Into donee beneficiaries, credi¬ 
tor beneficiaries, and Incidental beneficiaries, It being 
held that only those falling within the first two classes 
may enforce contracts for their benefit. 

It has been said that third person beneficiaries of 
contracts to which they are not paiiies fall into 
three-classes, namely, donee beneficiaries, creditor 
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beneficiaries, and incidental beneficiaries.^® Only 
those falling within the first two divisions may 
maintain an action on the contract incidental 
beneficiaries cannot, as will be seen in subdivision c 
(2) (c)' of this section. 

(c) Intent of Parties; Incidental Beneficia¬ 
ries 

An Intent to benefit the third person must appear to 
enable him to sue on the contract; Incidental benefi¬ 
ciaries cannot maintain an action. 

That the parties must have clearly intended the 
‘contract to be for the benefit of the third person to 
enable him to sue thereon is one of the most com¬ 
monly expressed limitations on the rule,®^ and un- 


17. N.T.—Seave*- v. Ransom, 180 N. 
R 639, 641. 224 N.T. 233, 2 A.L. 
B. 1187, afflming 168 N.T.S. 464, 
180 App.Div. 734. 

IS. Ey.—^Hendrix Mill & Lnmber 
Co. V. Meador. 16 S.W.2d 482, 228 
Ky. 844. 

Ohio.—Vail V. Reuben H. Donnelley 
Corporation. 10 N.E.2d 239, 66 Ohio 
App. 219. 

Pa.*—Commonwealth v. Great Amer¬ 
ican Indemnity Co., 167 A. 798, 812 
Pa. 183—Greleck ▼. Amsterdam, 20 
Pa.Dist. & Co. 861. 

Tex—^Breaux v. Banker, Civ.App., 
107 S.W.id 882, error granted. 
Utah.—Kelly v. Richards, 83 P.2d 
781. 

Donee benefldaary defined 
A third person beneficiary under a 
contract Is a "donee beneficiary'’ If 
the purpose of the promisee in ob¬ 
taining the promise of all or part of 
the performance of the contract is 
to make a gift to the beneficiary or 
to confer on him a right against the 
promisor to some performance nei¬ 
ther due nor asserted to be due from 
the promisee to the beneficiary. 
U.S.—ABItna Life Ins. Co. of Hart¬ 
ford, Conn. V. Maxwell, C.G.A-W. 
Va., 89 F.2d 988. 

111.—Carson PIrle Scott & Co. v. 
Parrett, 178 N.E. 498, 846 IlL 252, 
81 A.L.B. 1262, affirming 261 Rl. 
App. 200. 

Ky.—Hendrix Mill & Lumber Co. v, 
Meador, 16 S.W.2d 482, 228 Ky. 844. 
Pa.—Gardeckl v. Gardedri, 82 Lux 
Leg.Reg. 46. 

Tex—Breaux v. Banker, CIv.App., 
107 S.W.2d 882, error grantedi 
Utah.—Kelly v. Richards, 82 P.2d 
781. 

Creditor 'beiwflcIflaT defined 

(1) “ ‘A person is a creditor bene- 
fidary If no intention to make a gift 
appears from the terms of the prom¬ 
ise, and performance of the promise 
will satisfy a duty of the promisee 
to the beaefiolary.' . . . The ob¬ 
ligation of the promisee, which the 
pro mis or agresc to perform, need 


not be for the payment of a money 
debt only.”—-Hartman Ranch Co. v. 
Associated Oil Ca, 78 P.2d 1163,1169, 
10 Cal.2d 232, 

(2) A third person beneficiary is a 
"creditor beneficiary" If no intention, 
to make a gift appears from the 
terms of the promise, and perform¬ 
ance of the promise will satisfy an 
actual or asserted duty of the prom¬ 
isee to the beneficiary. 

U.S.—^na Life Ins. Co. of Hart¬ 
ford, Conn., V. Maxwell, C.CJLW. 

’ Vsu, 89 F.2d 988. 

Ky.—Hendrix Mill ft Lumber Co. v. 
Meador, 16 S.W.2d 482, 228 Ky. 
844. 

Ohio.—Vail V. Reuben H. Donndley ' 
Corporation, 10 N.E.2d 289, 66 Ohio 
App. 219. 

Utah,—Kelly v. Richards, 83 P,2d 
781. 

"n is chanotexlstlc of the oxedltor 
beneficiary contract that the prom¬ 
isee Intends to benefit himself by 
securing the payment of his debt or 
the performance of his duty to his 
creditor.”—^Kelly v. Richards, Utah, 
88 P.2d 781, 736. 

Inaldental henefloisTy defined 

A third person beneficiary is an 
"incidental beneficiary" if the bene¬ 
fits to him axe merely incidental to 
the performance of the promise and 
if he is neither a donee beneficiary 
nor a creditor beneficiary. 

Ky.—Hendrix Mill ft Lumber Co. v. 
Meador. 16 S.W.2d 482. 228 Ky. 
844. 

Utah.*—Kelly v. Richards, 88 P.2d 
781. 

19. U.S.—ABStna Life Inx Co. of 
Hartford, Conn. v. Maxwell, C.CLA, 
W.Va., 89 F.2d 988. 

CaL—Hartman Ranch Co. v. Asso¬ 
ciated Oil Co., 78 P.2d 1163, 10 Cal. 
2d 282. 

HL—Corson PIrle Scott & Qo. y. Par¬ 
rett, 178 N.B. 498, 346 Ill. 262. 81 
A.L.R. 1262, alllrmixig 261 ULApp. 
200 . 

Ohio.—Vail V. Reuben H. Donnelley 
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Corporation, 10 N’.B.2d 289, 66 
Ohio App. 219. 

Pa.—Gardeckl v. Gardeckl, 82 Lux 
Leg.Reg. 46. 

Tex—Breaux v. Banker, ClvApp., 
107 S.W.2d 382, error granted. 
TSlephoiie directory eontraot 
Where telephone company agreed 
to list physician in classified busi¬ 
ness section of telephone directory 
and contracted with printing com¬ 
pany for printing of directory and 
printing company assumed, responsi¬ 
bility for listing of names in tele¬ 
phone directory, physician was enti¬ 
tled to maintain action as oreditor- 
beneflciary under contract between 
telephone company and printing com¬ 
pany.—^Vall V. Reuben H. Donnelley 
Corporation, 10 N.E.2d 239, 66 Ohio 
App. 219. 

Donee bexefiolaxies 
Where vendor retained lien and 
grantee of vendor's purchasers did 
not assume note secured by lien on 
accepting deed from purchasers, but 
subseQuently contracted with his 
purchasers to pay note, vendor was 
a "donee beneficiary,” and, as such, 
could recover from grantee, as 
against contention that vendor was 
an "incidental beneficiary."—^Breaux 
V. Banker, Tex.Clv.App., 107 S.W.2d 
382, error granted. 

aOi U.B.—^In re Connecticut, C.C.A. 
Conx, 85 F,2d 811—Gravelle Const 
Co. V. Board of Com’rs of Main¬ 
tenance Diet No. 1 of Bassett- 
Wardell Road Improvement Dist 
No. 3 of Mississippi County, CLC. 
AJlrk., 82 F.2d 391, stating rule in 
Arkansas—In re A. C. Becken Co., 
aCA-IlL, 76 F.2d 681—Chicago, R. 
1 ft P. Ry. Co. V. Maryland Casu¬ 
alty Co., C.C.A.MO., 76 F.2d 596— 
In re United Cigar Stores Co. of 
America. aaA.N,T., 70 F.2d 813— 
Federal Surety Co. v. Minneapolis 
Steel ft Machinery Co., C.C.A.Mlnn., 
17 F.2d 242—In re Gubelman. ac. 
AJT.T., 13 F.2d 730, 48 A.L.R. 1087 
—Evans V. Sperry, D.C.nL, 12 F. 
2d 438—M. E. Smith ft Co. v. WU- 
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son, C.C.A,Colo, 9 r.2d 51. 52, cit¬ 
ing Ooibus Juris, as to Coloi^o 
contract—U. S., for Use and Bene- 
. fit of Midland Loan Finance. Co. v. 
National Surety CorporaUon, D.C. 
Minn., 28 F.Supp. 411. 

Ariz.—Treadway v. Western Cotton 
Oil & Ginning Co., 10 P.2d 871, 40 
Arlz. 125. 

■Ark.—^West v. Norcross, 80 S.W.2d 
67, 190 Ark. 667—Carolus v. Ar¬ 
kansas Light & Power Co., 262 S. 

. W. 330, 164 Ark. 607. 

Cal.—Smith v. Anglo-Callfomia 

Trust Co., 271 P. 808. 206 Cal. 496 
—Higgins , V. Monckton, 83 P.2d 
516, 28 Cai.App.2d 728—Mottashed 
V. Central & Pacific Imp. Corpora¬ 
tion, 47 P.2d 625, 8 CaLApp.2d 256 
—^Van Derhoof v. Chamhon, 8 P. 
2d 925, 121 Cal.App. 118—Wood- 
head Lumber Co. v. B. G. Niemann 
Investments, 278 P. 913, 99 Cal. 
App. 466—Sherwood & Sherwood v. 

. Gill. & Lutz, 178 P. 171, 36 CaL 
App. 707. 

Colo.—Cripple Creek State Bank v. 

' Rollestone, 202 P. 116, 70 Colo. 
434. 

Pla.—Marianna Lime Products Co. 
V. McKay, 147 So. 264, 109 Pla, 276 
—^Bast Coast Stores v. Cuthbert, 
133 So. 868, 101 Pla. 26—First Nat 
Bank v. Perkins. 87 So. 912, 81 F]b~ 
341. 

Ill.—Kilburg V, Petrolagar Laborato¬ 
ries, 280 IlLApp. 627—D, & P. Pub. 
Corporation v. Conway, 252 Ill. 
App. 41—Masters v. Dunlap, 231 
' IlLApp. 396—City of Herrin v. 

Stein, 206 IlLApp. 339. 

Ind.—Harvey v. Lowry, 188 N.B. 809, 
204 Ind. 98—State v. tT. S. Fidel¬ 
ity & Guaranty Co. of Baltimore, 
Md., 172 N.B. 666, 92 Ind.App. 4— 
B. L Dupont De Nemours & Co. 
v. Ferguson, 168 N.B. 488, 86 Ind. 
App. 429—Rawlings v, yreeland, 
127 N.B. 786, 76 Ind.App. 209. 

•gnw —Gust V. Provident Life & Ac¬ 
cident Ins. Co. of Chattanooga, 
Tena, 12 P.2d 881, 136 Kan. 88. 
Ky.—Louisville & N. R. Co. v. Dry 
Branch Coal Co., 66 S.W.2d 1008, 
262 Ky. 124—Standard Oil Co. of 
New Jersey v. National Surety Co., 
29 S.W.2d 29, 284 Ky. 764. 

Minn.— Wltzman v. SJoberg, 205 N. 

W. 267, 164 Minn. 411. 

Mo.—^Parris v. Pitts, 800 S.W. 840, 
221 Mo.App. 1204. 

Neb.—Swift Lumber & Fuel Co. v. 
Hock, 246 N.W. 8, 124 Neb. 80— 
Fowler v. Doran, 241 N.W. 769, 128 
Neb. 37. 

N.J.—Standard Gas Power Corp. v. 
New England Casualty Co., 101 A. 
281, 90 N.J.Law 670—Knapp v. 
» Heldrltter Lumber Co., 181 A. 909, 
910, 99 N.JJla. 381, citing Corpus 
•. JuiJ*—New Jersey Interstate 
I Bridge & Tunnel Commission v. 
; Jersey City, 118 A. 264, 93 N.J.Bq. 
' 560—Pavlgnano v. Atlantic Caau- 
. alty Ins. Co., 184 A, 614, 14 N.J. 
. M 19 C. ,280. 


N.Y.—Creedon v. Automatic Voting 
Machu Corporation, 276 N.T.S. 609, 
248 App.Dlv. 339, affirmed 198 N.B. 
416, 268 N.T. 683—Morgan V. Bbco 
' Mach. Corporation, 267 N.Y.S. 369, 
289 App.DIv. 369—Skinner Bros. 
Mfg. Co. V. Shevlin Engineering 
C-*., 248 N.Y.S. 830. 231 App.Div. 
666, affirmed 178 N.B. 796. 267 N. 

Y. 682—Root V.- City of Saratoga 
Springs, 218 N.Y.S. 204, 218 App. 
Div. 237—Brenrier v. Bbheta-Mc-- 
Keever' Exhibition Co., 8 N.Y.S.2d 
963, 170 Miac. 278. reversed on oth¬ 
er grounds 10 N.Y.S.2d 323—Segar 
V. Irish, 282 N.Y.S. 450. 166 Miac. 
714—^In re Smathers’ Will, 274 N. 
Y.S. 717, 168 Mlsc. 132—William S. 
Van Clief & Sons v. City of New 
York, 262 N.Y.S. 402. 141 Misc. 216 
—Hansael v. P. Tomasetti Con¬ 
tracting Corporation, 8 N.Y.5.2d 
878. 

N.C.—Traders’ Land Co. v. Abbott 
Realty Co., 177 S.E. 886, 207 N.C. 
463. 

Or.—Haines v. Pacific Bancorpora- 
tlon, 30 P.2d 763. 146 Or. 407. 

Pa—Blue Valley Slate Mfg. Co. v. 
Yeager, 78 PaSuper. 538—Greleck 
V. Amsterdam, 20 Pa.DiBt & Co. 
851. 

Tex.—U. S. Fidelity & Guaranty Co. 

V. Bubanks. 87 S.W.2d 248, 126 
Tex. 405, modifying Eubanks v. 
Schwalbe, Civ.App., 65 S.W.2d 906 
—^Price V. Lee, Civ.App., 119 S.W. 
2d 678, error dismissed—Breaux v. 
Banker, Clv.App., 107 S.W.2d 382,, 
error granted—^Hearn v, Ralph Sol- 
litt & Sons Const Co., Civ.App., 93, 
S.W.2d 661—iBtna Ins. Co. v. Tex¬ 
arkana Nat. Bank, Civ.App., 60 S. 

W. 2d 261, error dismissed. 

Utah.—Kelly v. Richards, 83 P.2d, 

731. 

Wash.-Pacific Mercantile Agency v. 
First Nat. Bank, 60 P,2d 6, 187 
Wash. 149-^ohn Horstmann Co. 
V. Waterman, 178 P. 783,103 Wash. 
18. 1 A,L,R. 866. 

13 C.J, p 709 note 29. 

To allow right of action to one 
not a party to the contract the con¬ 
dition seems universally to be rec¬ 
ognized as necessary that the con¬ 
tract will not merely operate, but 
shall have been intended, for his 
benefit. Although the right of third 
persons to enforce contracts to 
which they are not parties has been 
vastly extended in moderh times, it 
may be stated as a general principle 
that the rights of such third persons 
will he only such as parties to the 
contract by which those rights are 
created Intended they should be. It 
is not every promise made by one to 
another, from the performance of 
which benefit may ensue to a third, 
which gives a right of action to such 
third person. The contract must be 
made for his benefit as its object 
and he must be the party Intended 
to be benefited.—Aldlne Printing Co. 
V. National Delivery Ass'n, 260 N.Y. 
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S. 668, 146 Mlsc. 608—William S. Van 
Clief & Sons v. City of New York, 

262 N.Y.S. 402, 141 Mlsc. 216. 

Test 

(1) “In such cases the test is, not 
that the promisee is liable to the 
third person, or that there is some 
privity between them, or that some 
consideration moved from the third 
person, but that the parties to the 
contract intended that a third per- 
,^on should be benefited by the con¬ 
tract It is the undertaking pn the 
part of the promisor, as a consid¬ 
eration to the promisee, to benefit 
the third person, that gives rise to 
a cause of action by the beneficiary 
against the promisor, resting upon 
the contract itself.’’—Marianna Lime 
Products Co. V. McKay, 147 So. 264, 
265, 109 Fla. 276. 

(2) “The test seems to be that the 
contriLCt must be made for the bene¬ 
fit of the third person as its object 
and he must be the party Intended 
to be benefited.”—^Farris v. Pitts, 800 
S.W. 840, 841, 221 Mo.App. 1204. 

(8) “Contract is made for the ben¬ 
efit of a party who has a direct finan¬ 
cial, legal, or equitable Interest In 
Its performance.”—Chesapeake & 0. 
Ry. Co. V. Wadsworth Electric Mfg. 
Co., 29 S.W.2d 660, 662, 284 Ky. 646. 

Agreement to pay money 

(1) Where promisor receives con¬ 
sideration ‘for promise to pay money 
directly to mortgagee or other third 
person, inference arises that sueh 
third person was contemplated as 
beneficiary and as holder of new and 
additional right of action.—Breaux 
v. Banker, Tex.Civ.App., 107 S.W.2d 
382, error granted. 

(2) Hence, where vendor retained 
lien and grantee of vendor’s purchas¬ 
ers did not assume note secured by 
lien on accepting deed from purchas¬ 
ers, but subsequently contracted with 
his purchasers to pay note, and re¬ 
ceived valuable consideration from 
his purchasers, inference arose that 
parties contemplated vendor as bene¬ 
ficiary of contract so as to authorize 
vendor’s recovery from grantee.— 
Breaux v. Banker, supra. 

AssTUupUoa of IndebtediusB 
Judgment debtor, compelled to pay 
balance after execution sale of land, 
could not recover such balance from 
remote grantee who agreed to dis¬ 
charge lien, there being no Intent 
that he benefit from agreement.— 
Harvey v. Lowry, 183 N.B. 309, 204 
Ind. 93. 

BaoJf B eoatraot to pay deposit to 
depositor or on depositor’s death to 
another Is not one expressly for 
benefit of third person.- McGIlllvray 
V. First Nat. Bank, 217 N.W. 150, 68 
N.D. 162. 

CkuLtnwt to fanlah materials 
Under contract to sell realty con¬ 
taining provision to effect that ven¬ 
dor would furnish materials for .conr 
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who will only be benefited incidentally by perform-, 
ance of the contract, cannot maintain an action 
thereon.22 The intent to benefit the third person 
must clearly appear from the language of the agree- 


Btructlon of bam an<l for repairs and 
improvements to dwelling to value 
of certain amount, vendor was not 
liable to lumber dealer for lumber 
which It furnished to vendee who 
made repairs pursuant to contract— 
Paclflo Mercantile Agency v. First 
mt Bank, 60 P.2d 6, 187 Wash. 149. 

Oeneral obligation to pay costs of 
performing created by contract does 
not show intention to make'such con¬ 
tract for benefit of third person who 
may have furnished materials neces¬ 
sary to performance thereof, so as 
to authorize third person to recover 
on the contract—^Pacific Mercantile 
Agency v. First Nat Bank, supra. 

provision os to wages In building 
contract 

Provisions of federal building con¬ 
struction contract as to rate .and 
scale of wages to be paid laborers 
by contractor have beon he’d for 
benefit and protection of laborers 
employed In constructing building, 
so as to entitle them to sue contrac¬ 
tor on such contract for balance due 
them, especially where federal de¬ 
partment of labor was parity to 
agreement.—Hearn v, Ralph Sollltt 
& Sons Const Co., Tex.ClvA.pp., 98 
S.W.2d 5S1, 

XOrtgagee’s agreement as to bnlld- 
Ing loan 

Mortgagee, under agreement with^ 
morigagor to hold funds advanced 
to pay loan and building costa, as¬ 
sumed no obligation to pay construe-! 
tion costs to persons contracting', 
with mortgagor for labor and mate-; 
rials.—Hance Hardware Co. v, Den-, 
high hlall. Inn, 152 A. 130, 17 Del. 
Ch. 234. ! 

Persons not uuned in goavanty coik. 
tract 

'Where defendant guaranteed toj 
two persons named that another • 
would pay all the debts of a cor-^ 
poration, a creditor not named could’ 
not recover from guarantor, the con¬ 
tract, although indirectly for his 
benefit, being Intended only for thei 
benefit of persons named, and de¬ 
fendant receiving nothing which 
creditors were entitled to have ap¬ 
plied to their debts.—John Horst- 
mann Co. v. Waterman, 178 P. 783, 
103 Wash. 18, 1 A.L.R. 856. 

Ssonzlty to landlord for repairs 

(1) Contractor who repaired for 
lessee who had agreed to keep build¬ 
ing in repair was not entitled to 
have claim paid from deposit made' 
with lessor, lease not having so pro¬ 
vided and lessor having no authority 
to pay without lessee’s intervention. 
—Henry C. Smlther Roofing Co. v. 


Helen Realty Co., 168 N.E. 44, 90 Ind. 
App. 52. 

(2) Where bank which owned golf 
course agreed to lease It in consid¬ 
eration of leasee's deposit of money 
with bank which money was to be 
withdrawn hy lessee in payment of 
repairs, and subsequently on lessee's 
failure to deposit money bank agreed 
to accept repairs in lieu of money, 
laborers and materialmen who con¬ 
tracted with lessee to make repaire 
and improvements were not entitled 
to recover from bank for such re¬ 
pairs, where there was no obliga¬ 
tion on part of bank, express' or Im¬ 
plied, to pay claims.—Wenger v. 
First Nat Bank, 164 So. 229, 174 
Miss. 311. 

Seouxity to owner hy ooatraotor 
Agreement authorizing owner to 
retain percentage of contract price 
until completion of work was for 
benefit of owner, who could waive 
provisions and pay contractor in full. 
—Southern Surety Co. v. Be’ing 
Mfg. Co., Tex.Civ.App., 295 S.W. 887. 

21. Cal—Smith v. Anglo-Callfornia 
Trust Co., 271 P. 898, 205 Cal. 496 
—Ferguson v. Marsh, 174 P. 678, 
87 CalApp. 482. 

Mont—^McKeever ’ v. Oregon Mort¬ 
gage Co., 198 P. 752, 60 Mont 270. 
N.D.—Farmers’ State Bank of Glad¬ 
stone V. Anton, 199 N.W. 682, 61 
N.D. 202. 

OkL—^Watson v. American Creosote 
Works, 84 P.2d 431—Electric Sup¬ 
ply Co. V. City of Muskogee, 42 P. 
2d 140, 171 Okl 180—Hawkins v., 
Mattes, 41 P.2d 880, 171 Okl. 186—: 
Hugo State Bank v. Hugo Nat.' 
Bank, 220 P. 868. 96 Okl. 135— 
Smith V. Jos. W. Moon Buggy Co., 
169 F. 875, 66 Okl 383. 

I 13 C.J. p 711 note 80. 

[ ‘Expressly*’ defined 

(1) Where it Is required that the 
contract be "expressly" for the ben-' 
eflt of a third party, ‘'exprqsBly” 
means in direct terms.—^McKeever 
V. Oregon Mortgage Co., 198 P. 752, 
60 Mont 270. 

(2) The word "expressly’’ as used 
In the statute means "in an express 
manner; in direct or unmistakable 
terms; explicitly; definitely; dlrect- 
ly.’’—Le Ballister v. Redwood Thea¬ 
tres, 86 F.2d 827, 1 CalApp. 447. 
Contraot to advasue mousy 

Executory contract whereby third 
party agreed to advance money to 
debtor for payment of debtor's pre¬ 
viously incurred debt to various un- 
. named, creditors is not enforceable at 
suit of creditor, since contract was 
not "expressly" for his benefit— 
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Hawkins v. Mattes, 41 P.2d 880, 171 
Okl 188. 

Contraot 'by corporation, purchas¬ 
ing stock of another corporation, to 
retain latter’s manager in suitable 
position for year, is "contract made 
expressly for the benefit of a third 
person," so as to entitle him to re¬ 
cover thereon.—Le Ballister v. Red¬ 
wood Theatres, 86 P.2d 827, 1 CaL- 
App. 447. 

In Lonlslaiia, notwithstanding the 
requirement of Code Pract. art 85, 
that a stipulation pour autrul, in or¬ 
der to entitle the beneficiary of it to 
an action on it, should be expressed, 
such stipulation may result from im¬ 
plication.—^AUen, etc., Mfg, Co. v. 
Shreveport Waterworks' Co., 87 So. 
980. 113 La. 1091, 104 Am.S.R. 525. 68 
L.R.A. 660, 2 AnmCas. 471. 

22. TT.S.—Gravelle Const. .Co. v. 
Board of C^m’rs of Maintenance 
Dlst. No. 1, of Bassett-Wardell 
Road Improvement Dist No. 8 of 
Mississippi County, C.C.A.Ark., 82 
F.2d 891> stating rule in Arkansas 
—In re A. C. Becken Co., CC.A- 
■ III, 75 F.2d 681—In re United Ci¬ 
gar Stores Co. of America, C.C.A 
N.T., 70 F.2d 813—In re Gubelman* 
CC.A.N.Y., 18 P.2d 730, 48 A.L.R. 
1037—^EVans v. Sperry, D.C.I11, 12 
F.2d 438—M. E. Smith & Co. v. 
Wilson. C.C.A.C 0 I 0 ., 9 P.2d 61. 62, 
citing Corpus Juris, as to Colorado 
contract ■ 

Ala.—Brown v. Fogarty, 128 So. 376, 
221 Ala. 283—Shine v. Nash Ab¬ 
stract & Investment Co., 117 So. 
47, 217 Ala. 498—Farmers' & Mers- 
chants’ Bank v. Talley, 182 So. 371, 

875, >.24.Ala.App. 163-, citing Corpus 
Juris, and certiorari denied 132 So. 

876, 222 Ala. 465. 

Aria—Treadway v. Western Cotton 
Oil & Ginning Co.. 10 P.2d 371, 40 
Arts. 126. 

Ark.—Carolus v. Arkansas Light & 
Power Co., 262'S.W. 330. 164 Ark. 
507—Schmidt v. Griffith, 221 S.W. 
476, 144 Ark. 8. 

Cal.—^Hartman Ranch Co. v. Associ¬ 
ated Oil Co., 73 P.2d 1168, 10 Cal 
2d . 282—^Mottashed v. Central & 
Pacific Imp. Corporation, 47 P.2d 
626, 8 Cal.App.2d 256—Bruce v. 
Mlelr, 7 P.2d 1087, 120 CalApp. 
287—^Ferguson v. Marsh, 174 P. 

I 678, 37 C 1 I.APP. 482. 

I Colo.—Cripple Creek State Bank v. 

I RoUestone, 202 P. 115, 117, 70 Cola 
I 434, citing Coinma Juris. 

I Fla.—^Bruce Const Corporation v. 
Federal Realty Corporation, 139 
So. 209, < 104 Fla. 93—East Coast 
Stores V. Cuthbert 188 So. 863, 101 
Fla. 25—American Surety C!o. of 
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ment,^® in light of the circumstances under which The intent necessary is not so much a desire or 
it was entered into.®^ purpose to confer a benefit on the third person, but 


New York v. Smith, 130 So. 440, 
100 Fla. 1012—First Nat Bank v. 
Perkins, 87 So. 912, 81 Fla. 341. 
m. —Carson Pirle Scott & Co. v. Par¬ 
rott, 178 NS. 498, 846 Ill. 262, 81 
A.L.R. 1262, 261 Ill.App. 200—KU- 
hurg V. Petrolagar Laboratories, 
280 HLApp. 627. 

Ind.—^Harvey v. Lowry, 188 N.E. 309, j 
m Ind, 98. I 

Ky.—Spurrier y. Burnett, 270 S-W. 
26, 207 Ky. 788. 

Mont—Conley v. United States Fi¬ 
delity & Guaranty Co., 87 P.2d 565, 
98 Mont 81. 

N.J.—Standard Gas Power Corp. v. 
New England Casualty Co., 101 A. 
281, 90 N.J.Law 670—Knapp v. Hel- 
drltter Lumber Co., 181 A. 909, 
910, 99 N.J.EU. 381, citing Corpus 
JTuils—New Jersey Interstate 

Bridge & Tunnel Commission v. 

■ Jersey City. 118 A- 264, 98 N.J.Ei 
550—Calola v. Hammer, 186 A. 
484, 14 N.J.Mlsc. 676--Pavlgnano 
y. Atlantic Casualty Ins. Co., 184 
A. 614, 14 N.J.M1SC. 280. 

N.T.—Smart Set Specialty Clothing 
Co. V. Franklin Knitting Mills, 180 
N.Y.S. 821, 191 App.Dly. 88—Sea- 
ger y. Tholeus, 170 N.Y.S. 482, 182 
App.Dly. 817—^Hanssel y. P. Tom- 
asetti Contracting Corporation, 8 
N.Y.S.2d 878. 

N.D.—State y. Padgett, 209 N.W. 

. 888, 64 N.D. 211—Farmers’ State 
Bank of Gladstone v. Anton, 199 N. 
W. 682, 61 N.D. 202. 

OkL—Watson v. American Creosote 
Works, 84 P.2d 431, 184 OkL 18— 
Hawkins v. Mattes, 41 F.2d 880, 
171 Okl. 186. 

Or.—^Pllez Co. y. Salem Fruit Co., 
288 P. 647, 188 Or. 898. 

Pa-—Klinger y. Wick, 109 JL 642. 
266 Pfi. 1. 

S.D.—Zeigler y. Ryan, 262 NW. 200, 
68 S.D. 607. 

Tex—^Price v. Lee, ClxApp., 119 S. 
W.2d 673, 675. error dismissed, cit¬ 
ing Corpus furls. 

Utah.—Kelly v, Richards, 88 F.2d 
781. ■ 

18 C.J. p 709 note 29. 

See, however, a case in which it 
is said that laborers or artisans as 
Incidental beneficiaries under state 
contracts, can sue on contracts In 
their own names.—Ralnvllle y. KeU, 
266 N.Y.S. 867, 148 Mlsc. 796. 

‘'Test of the third person’s right 
of action seems to depend upon the 
question as to whether the promise 
Is made primarily for the benefit of 
the other party to the contract or 
of the third person, that Is to say, 
whether the payment Is In relief of 
,th^'promisee and, the fact that the 
money lif to be paid to, the third 
penibn Is merely a matter of ar¬ 
rangement or convenience for the 
6th8r party to the contract, or 


whether the primary purpose and ob¬ 
ject of the promise are to benefit 
the third person.’—Brill v. Brill, 127 
A. 840, 842, 282 Pa. 276. 

Promise by assignee of option In 
words, "Assignment accepted,’’ was 
not contract for benefit of optionors 
which could be enforced by them.— 
Bruce y. Mleir, 7 P.2d 1037, 120 CaL 
App. 287. 

Instances of Inoidenfal beneflolaxies 

(1) Carpenter who was employed 
by contractor in erection of school 
building was at most “incidental ben- 
eficiaiy’’ of contract between con¬ 
tractor and school district requiring 
contractor to Insure materials used 
in construction of building, and 
hence could not recover for loss of 
tools in fire which destroyed building 
as third-party beneflciaary of such 
contract—Segar v. Irish, 282 N.Y.S. 
450, 166 Mlsc. 714. 

(2) A contract between company 
and county, whereby company was to 
furnish county with bridge material 
by a certain date, was not enforcea¬ 
ble under statute providing that a 
beneficiary may enforce a contract 
made "expressly" for his benefit, by 
Individual who had a contract with 
the county to build the bridge, since 
the contract between the company 
and the county was not made "ex¬ 
pressly" for the benefit of the in¬ 
dividual.—Watson y. American Creo¬ 
sote Works, Okl., 84 P.2d 481. 

(8) Where contract between fruit 
growers and their union was execut¬ 
ed as authority for union to make 
new contract with purchaser of fruit 
but such new contract was never 
executed, such contract of growers 
with union was sot made for bene¬ 
fit of purchaser, so as to be enforce¬ 
able In action by It—Phes Co. v. 
Salem Fruit Union, 233 P. 647, 118 
Or. 398. 

(4) A contract permitting as in¬ 
dividual and railroad to use land for 
a switch to the individual's ware¬ 
house for consideration paid by him 
cannot be enforced by the railroad. 
—Kllngler v. Wick, 109 A. 642, 266 
Pa. 1. 

(6) Where stockholders of defunct 
corporation agreed, if granted' auto¬ 
mobile distributorship, to have avail¬ 
able certain sums of money in paid- 
in capital, automobile manu&cturer 
could not as a third party beneficiary 
recover under the contract sums 
stockholders were allegedly obligated 
to pay since manufacturer was but 
an Incidental beneficiary.—Kelly v. 
Richards, Utah, 83 F.2d 78L 

S3. Cal.—^Mottashed y. Central & 

Pacific Imp. Corporation, 47 F.2d 

626. 8 CalApp.2d 266 — Quality 

Building & Securities Ca v. Bled- 
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MW. 14 P.M 129, 12S CaLApp. 4M 
—^Yan Derhoof v. Chambon, 8 P.2d 
926, 121 CalA.pp. 118—Woodhead 
Lumber Co. v. E. G. Niemann In¬ 
vestments, 278 P. 913, 99 CaLApp. 
456. 

IlL—Carson Pirle Scott v. Parrett, 
178 N.E. 498, 846 111. 262, 81 A.L. 
R. 1262. afflirmtng 261 llLApp. 200. 
Ind.—Irwin’s Bank v. Fletcher Sav¬ 
ings & Trust Co., 145 N.E, 869, 195 
Jnd. 669, modified on other grounds 
146 N.E. 909, 195 Ind. 669. 

N.Y.—Tetelman y. Fulton, 6 N.Y.S. 
2d 680, 168 Mlsc. 803—Wood v. 
Macafee, 172 N.Y.S. 703, affirmed 
182 N.Y.S. 968. 

Tex,—Breaux v. Banker, CIvApp., 
107 S.W.2d 382, error granted— 
Cannon Ball Motor Freight Lines 
y. Grasso, Clv.App., 69 S.W.2d 337, 
affirmed Grasso v. Cannon Ball Mo¬ 
tor Freight Lines, 81 S.W.2d 482, 
125 Tex 164. 

Utah.—Kelly v. Richards, 83 P.2d 
781. 

"Each case must depend upon the 
intention of the parties as that In¬ 
tention is to be gleaned from a con¬ 
sideration of ail of the contract and 
the circumstances surrounding the 
parties at the time of Its execution." 
U.S.—In re A. C. Becken Co., C.C.A. 

IlL, 76 F.2d 681, 686. 

IlL—Carson Pirle ^tt & Co. v. Par¬ 
rett, 178 N.E. 498, 501, 846 IlL 262. 
81 A.L.R. 1262, affirming 261 IIL 
App. 200. 

Ooaskmotlota of oontxact 

(1) Whether contract is intended 
for benefit of third person is ques¬ 
tion of construction. — Woodhead 
Lumber Co. v. R G. Niemann Invest¬ 
ments, 278 P. 918, 99 CaLApp. 456. 

(2) “Tools" of carpenter, who was 
employed by contractor in construc¬ 
tion of school building, were ndt 
within protection of contract be¬ 
tween contractor and school district 
requiring contractor to Insure “mate¬ 
rials" used In construction of school 
building, and hence carpenter could 
not recover as third party *beneflclary 
of such contract—Segar v. Irish, 282 
N.Y.S. 460, 166 Mlsc. 714. 

Doubt Is construed against such 
intent—Cannon Ball Motor Freight 
Lines V. Grasso, TexClvA.pp., 69 8. 
W.2d 387, afllrmed Grasso V. Cannon 
Ball Motor Freight Idnes, Com.App., 
81 S.W.2d 482, 126 TeX 164. 

SHL CaL—Woodhead Lumber Co. v. 
E. G. Niemann Investments, 278 P. 
918, 99 CaLApp. 456. 

Ill.—Carson Pirle Scott & Co. v. Par¬ 
rett 178. N.B. 498, 846 Ill. 262 , 
81 A.L.R. 1262, affirming 261 DL 
App. 200. 

Utah.—Kelly y. Richards, 88 P.8d 
78L 
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rather an intent that the promisor assume a direct 
obligation to him.26 

It has been held that the contract must have been 
made directly and primarily for the benefit of the 
third person,26 and where the contract expressly 
provides that it is for the benefit of the promisee 
and no one else, a third person may not sue thereon 
even though he might otherwise come within its 
terms as a beneficiary.27 

In the case of public contracts, it has been held 
necessary that' the parties jntend that those of the 
public injured by a breach of the contract shall be 
compensated therefor.28 


(d) Designation of Beneficiary 

The beneficiary need not be named In the contract 
if he is otherwise sufficlentiy described or Identified. 

It has been said that a third party beneficiary 
who is clearly designated as such is seldom left 
without remedy, although where the beneficiary of 
the promise is indeterminate or general the remedy 

is narrower.29 

It is not necessary that the person to be benefited 
by the contract be named therein, if he is otherwise 
suflBciently described or designated,so and the fact 
that the particular person who is to benefit from the 


SIS. U.S.—Ohio Casualty Co. v. Beck¬ 
with, CC.A.Tex., 74 F.2d 75—Cal- 
der V. Richardson, D.aFla., XI F. 
Supp. 94S. 

Conn.—Byram Lumber & Supply Co. 
v. Page. 14B A. 893, 109 Conn. 266 
—Baurer v. Bevenes. 181 A. 666, 
99 Conn. 203. 

Ill.—Carson Pirie Scott & Co. v. Par¬ 
rott, 178 N.E. ,498, 846 111 263, 81 
AL.R. 1262, afObrmlng 261 llLApp. 
200 . 

Purpose or motlTe launatezial 

(1) A third party's right on con¬ 
tract Is not dependent on promisee’s 
motives, but third party may recover 
on promise U payments to him were 
factual result agreed on for prom¬ 
ised performance.—^Breaux v. Bank¬ 
er, TexCivJVpp,, 107 S.W.2d 882, er¬ 
ror granted. 

(2) Where a contract creates a 
right or imposes a duty in favor of 
a third psrson, the law presumes 
that the parties intended to confer 
a benefit on him and furnishes him a 
remedy. This is so, although the 
primary purpose of the parties to the 
contract was to benefit themselvee. 
tr.S. —Ohio Casualty Ins. Co. v. Beck¬ 
with, aaA.Tex. 74 F.2d 76, 78— 
Calder v. Richardson, D.ClFla., 11 
F.Supp. 948. 

Conn.—Bryam Lumber A Supply Co. 
T. Page, 146 A. 293, 109 Conn. 266 
—Baurer v. Devenes, 121 A. 666, 
09 Conn. 203. 

Ky.—Lincoln Nat Life Ins. Co. v. 
Means, 96 S.W.2d 264, 264 Ky. 666, 
certiorari denied 57 S,Ct 42, 299 U. 
S. 678. 81 L.Bd. 426. 

PnxpoM to Monxe discharge fkom 
debt 

One may sue on a contract to 
which he is not a party as a creditor 
beneficiary, although the main pur¬ 
pose of the promisee is not to con¬ 
fer a benefit on the third party bene¬ 
ficiary but to secure the discharge of 
his debt or performance of his duty 
to such third party. — Hartman 
Ranch Co. v. Associated Oil Co., 
CaL, 73 P.2d 1168. 

3A Ill.—D. & P. Pub. Corporation v. 
Conway, 252 IlLAPP. 41. 


Or.—^McCargar & McKay v. Federal 
SecuriUea Co., 293 P. 595, 184 Or. 
342, denying rehearing 284 P. 179, 
134 Or. 342—^Phez Co. v. Salem 
Fruit Union, 833 P. 647, 133 Or. 
398. < 

Pa.—Brill V. Brill, 127 A. 840, 282 
Pa. 276—^Arthur Greenfield, Inc, v. 
Great American Indemnity Co., 16 
Pa.Dlst A Co. 225, modified on 
other grounds 167 A. 798, 812 Pa. 
183. 

27. N.C.—^Ideal Brick Co, v. Gentry, 
132 SJ!. ,800, 802, 191 N.C. 636. 

“As a party consents to bind him¬ 
self, so shall he be bound."—Ideal 
Brick Co. v. Gentry, supra. 

2S. U.S.—^United States, for Use and 
Benefit of Midland Loan Finance 
Co. V. National Surety Corporation, 
D.CA£lnn., 23 F.Supp. 411. 

Mich.—^Bator v. Ford Motor Co., 267 
N.W. 906, 268 MIoh. 648. 

N.J.—^New Jersey Interstate Bridge 
A Tunnel Commission v. Jersey 
City, 118:A. 264, 93 N.J.Bq. 650. 
N.T.—Creedon v. Automatic Voting 
Machine Corporation, 276' N.T.S. 
609, 618, 243 App.Div. 339, afllrmed 
193 N.B. 416, 268 N.T.S. 683. 
jlmexloto Law Institute role 
"A promisor bound to the United 
States or to a state or municipality 
by contract to do an act or render 
a service to some or all of the mem¬ 
bers of the pfiblic, Is subject to nc 
duty under the contract to such 
members to give compensation for 
the injurious consequences of per¬ 
forming or attempting to perform it, 
or of falling to do so, unless, (a) an 
intention is manifested in the con¬ 
tract, as interpreted in the light of 
the circumstances surrounding its 
formation, that the promisor shall 
compensate members of the public 
for such injurious consequences, or 
(b) the promisor’s contract is with 
a municipality to render services the 
nonperformance of which would sub- 
jeOt the municipality to a duty to 
pay damages to those injured there¬ 
by.’’ Restatement, Contracts S 145. 
—Creedon v. Automatic Voting Ma¬ 
chine Corporation, supra. 
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Candi d ate Isijnred by faulty yottng 
myaiiue 

Candidate had no cause of action 
against manufacturer negligently ad¬ 
justing voting machines for expenses 
incurred in resorting to courts to 
correct errors in machines whereby 
votes allegedly oast for candidate 
were counted for other candidates on 
ground that manufacturer breached 
contrast with city to furnish accu¬ 
rate voting machines, since contract 
was not made for benefit of candi¬ 
date.—Creedon v. Automatic Voting 
Machine Corporation, supra. 

29. N.T.—Merchants Mut Casualty 
Co. V. U. S. Fidelity &. Guaranty 
Co., 2 N.T.S.2d 870, 268 App.Div. 
151. 

SesigiiAtlon held InBufflcieut 
Wash.—Schoemer v. Zeran, 217 P. 
1009, 126 Wash. 219. 

30. U.S.—Lawrence Nat Bank v. 
Rice, C.C.A.Kan., 82 F.2d 28, re¬ 
hearing denied 83 F.2d 642. 

Ark.—Freer v. J. Q. Putman Funeral 
Home. Ill S.W.2d 463, 196 Ark. 
807—Carolus v. Arkansas Light & 
Power Co., 262 S.W. 330, 164 Axk. 
607. 

Cal.—Garratt v. Baker, 56 P.2d 225, 2 
Cal.2d 746—^Woodhead Lumber Co. 
V. EL G. Niemann Investments, 278 
P. 918, 99 CalApp. 466—Allen v. 
Freear, 195 P. 748, 50 CaLApp. 645 
—Sherwood A Sherwood v. Gill A 
Lutz, 173 P. 171, 36 CaLApp. 707. 
Conn.—Bryam Lumber A Supply Co. 

V. Page. 146 A. 293, 109 Conn. 266. 
Kan.—Weld v. Carey. 253 P. 285. 238. 

122 Kan. 666, citing Corpus Juris. 
Mont—Conley v. United States Fi¬ 
delity A Guaranty Co., 87 P.2d 665, 
567. 98 Mont 81, citing Corpus 
Jiuds—McKeever v. Oregon Mort¬ 
gage Co., 198 P. 762, 763, 60 Mont 
270, citing Corpus Jtirls. 

N.J.—^Burt V. Brownstone Realty Co., 
112 A 883, 96 N.J.Law 467. 

N.M.—Johnson v. Armstrong & Arm¬ 
strong, 66 P.2d 992, 41 N.M. 206. < 
N.T.—Wood V. Macafee, 172 N.T.S. 

703. afllrmed 182 N.T.S. 958. 

Ohio.—^Unlon Savings A Loan Co. v. 
Cook, 186 N.EL 728. 127 Ohio St 26. 
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promise is not known when the promise is made is 
immaterial,SI if he can be identified S3 He may 
even be one of a class of persons if the class is suf¬ 
ficiently described or designated.83 That the per¬ 
son to whose benefit a promise may inure is uncer¬ 


tain at the time it is made, and that it is dependent 
on a contingency, will not deprive the person who 
afterward establishes his claim to be the beneficiary 
of the promise of the right to recover on it.S4 


S.C.—Standard Oil Co. of New Jersey 
V. Powell Paving & Contracting Co., 
'138 S.E. 184, 139 S.C. 411, rehearing 
denied 138 S.E. 644, 140 S.C. 89. 
S.D.—Zelgler v. Ryan, 262 N.W. 200, 
203, 63 S.D. 607, citing Coxpiu Jtixifl. 
Tex.—^Breaux v. Banker, Clv.App., 107 
S.W.2d 382, error granted—^Heam 
y. Ralph SolUtt & Sons Const Co., 
Clv.App., 98 S.W.2d 551. 

Utah.—M. H. Weaker Realty Co. v. 

American Surety Co. of New York, 

■ 211 P. 998, e'O Utah 486. 

IS C.J. p 711 note 82. 

Payment of faneral expenses 

A contract providing for payment 
of balance due vendor of realty on 
his funeral expense, If he died before 
payment of total Indebtedness, was 
Intended for third party's benefit so 
as to entitle funeral director to rely 
thereon and sue purchaser for fun¬ 
eral charges, although not named In 
contract as third party to be bene¬ 
fited thereby.—Freer v. J. O. Putman 
Funeral Home, 111 S.W.2d 468. 196 
Ark. 807. 

31. U.S.—Ohio Casualty Ins. Co. v. 

. Beckwith, C.C.A.Tex„ 74 F.2d 76. 
Cal—Allen v. Freear, 196 P. 748, 60 
Cal.App. 646—Sherwood & Sher- 
w^d V. GUI & Lutt, 173 P. 171, 
86 CaI.App. 707. 

N.T.—Kessler v. A. W. Halle Motor 
. Co., 217 N.T.S. 182, 127 Misc. 418 
—Traver v. Snyder, 71 N.T.S. 761, 
86 Misc. 261, affirming 69 N.T.S. 
760, 34 Mlsa 406—Wood v. Macar 
fee, 172 N.T.S. 703, affirmed 1821 
N.T.S. 968. 

Ohio.—^Laslch v. Ohio Sav. Bank & 
Trust Co., 162 N.E. 894, 397, 20 
Ohio App. 400, citing Corpus Juris. 
Tex.—Breaux, v. Banker, Clv.App., 
107 S.W.2d 882. error granted— 
Coca-Cola Bottling Co. of Fort 
. Worth V. Smith, Clv.App., 97 S.W. 
2d 761, 767, Quoting entire section 
of Corpus Jurla—Hearn v. Ralph 
SolUtt & Sons Const Co., Clv.App., 
98 S.W.2d 661—Waggoner v. Her¬ 
ring-Showers Lumber Co., « Civ, 
App., 288 SW. 260, reversed on 
other grounds 40 S.W.2d 1, 120 
Tex. 605. 

Wash,—First Nat Bank & Trust’ Co. 
of Mimibapolis v. U. S. Trust Co., 
60 P.2d 904, 184 Wash. 212—Wash¬ 
ington Perfection Co. v. Davin, 244 
. P. 697, 138 Wash. 427—Flnkelberg 
V. Continental Casualty Co., 219 P. 

’ 18, 14, 126 Wash. 643, Quoting 
' Oox:^ Juris. 

18 C.J. p 711 note 88. 

Orsffi-tots 

Agreesieht of defendant on buying 


F’s business, to assume and pay all 
Indebtedness of F in the business 
was held one expressly for benefit of 
one of the creditors, so that he could 
sue thereon, although he was not 
named, and defendant did not know 
I of his claim.—Sherwood & Sherwood 
V. Gill & Luts, 173 P. 171, 36 Cal. 
App. 707. 

3B. U.S.—Ohio Casualty Ins. Co. v. 

Beckwith, CCATex., 74 F.2d 76. 
Tex.—^Breaux v.' Banker, Clv.App., 
107 S.W.2d 882, error granted. 

83. U.S.—Lawrence Nat. Bank v. 
Rice, C.CA.Kan., 82 F.2d 28, re¬ 
hearing denied 88 F.2d 642. 

Ark.—^Freer v. J. G. Putman Funeral 
Home, 111 S.W.2d 468, 196 Ark. 807 
—Carolus v. Arkansas Light & 
Power Co.. 262 S.W. 330, 164 Ark. 
607. 

Cal.—Garratt v. Baker, 66 P.2d 225, 
6 Cal.2d 745—Woodhead Lumber 
Co. V. E. G. Niemann Investments, 
278 P. 913, 99 CalApp. -466—Allen 
V. Freear, 196 P. 748, 60 CalApp. 
646—Sherwood & Sherwood v. Gill 
& Luts, 173 P. 171, 36 Cal.App. 707. 
Ill.—See Bausman v. Mead, 204 Ill. 
App. 167. 

Miss.—Tazoo & M. T. R. Co. v. Side¬ 
board, 188 So. 669, 161 Miss. 4. 
Mont.—Conley v. United States Fi¬ 
delity & Guaranty Co., 37 P.2d 565, 
98 Mont 81—^McKeever v. Oregon 
Mortgage Co.^ 198 P. 762, 60 Mont 
270. 

Neb.—^Rentschler v. Missouri Pac. R 
Co.. 258 N.W. 694, 126 Neb. 493, 95 
AL.R, X. 

N.J.—Fryns v. Fair Lawn Fur Dress¬ 
ing Co., 168 A, 862, 114 N.J.Bq, 
462. 

N.T.—Kessler v. A. W. Halle 'Motor 
Co., 217 N.T.S. 182, 127 Mlsa 413. 
Pa.—^McClelland v. New Amsterdam 
Casualty Co., 28 Pa.Qlst & Co. 597. 
S.D.—Zelgler v. Ryan, 262 N.W. 200, 
68 S.D. 607. 

Wash, — Flnkelberg v. Continental 
Casualty Co.. 219 P. 12, 126 Wash. 
648. 

13 CJ. p 711 note 34. 

Employees under BTatloiial Zudnstxlal 
Beoovery Act Contract 
(1) Employees, although not 
named as party to United States 
president’s retoployment agreement, 
entered Into by employer under Na¬ 
tional Industrial Recpvery Act, may 
maintain suit thereon. 

N.J.—Fryns v. Fair Lawn Fur Dress¬ 
ing Co.. 168 A. 862, 114 N.J.Eq, 462. 
N.T.—Morrison v. Gentler, 278 N.T. 
S. 962, 152 Mlsa 710—Mesloh v. 
Schulte. 273 N.T.S. 699, X61 Mlsa 
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760—Canton v. The Palms, Inc., 
273 N.T.S. 239, 162 Misc. 347. 
N.C.-nJames v. Sartln Dry Cleaning 
Co.. 181 S.B. 341, 208' N.C. 413. 
Pa,—Greleck v. Amsterdam, 20 Pa. 
Dist. & Co. 361. 

(2) On the other hand, it has been 
held that a Code of Fair Competi¬ 
tion fo;r Dress Manufacturing Indus¬ 
try, adopted by dress Industry and 
approved by the president, was not 
a beneficiary contract of which em¬ 
ployees in dress Industry were bene¬ 
ficiaries, so as to entitle them to re¬ 
cover In their own names from dress 
nmnufacturer for alleged violations 
of wage provisions of code, but was 
statutory In nature and binding on 
all thdse In the Industry.—Abramo- 
vltz v. Trolman, 273 N.T.S. 243, 162 
Mlsa 768. 

C3) In the C.J.S. title Trade Un¬ 
ions S 18, also 63 C.J. p 671 notes 
54-66, Is treated the right of an em¬ 
ployee to enforce a contract between 
a union and an employer for the 
bcmeflt of the employees. 

Pazsons not within (fiass 
Employee who had cause of ac¬ 
tion against employer corporation for 
injuries caused by negligence would 
be only indirectly and incidentally 
advantaged by performance of con¬ 
tract made for benefit of purchaser 
of stock belonging to principal stock¬ 
holders, by which stockholders 
agreed with purchaser to pay any 
claims made against corporation, and 
hence employee was not “third per¬ 
son beneficiary" entitled to sue on 
contract—Caiola v. Hammer, 186 A. 
484, 14 N.J.Mlsa 676. 

Ant o nio W le dealers 
Contract wherein automobile deal¬ 
er, given exclusive selling agency, 
agreed to pay any other dealer per¬ 
centage of list price of automobile 
sold In other’s territory, agreement 
to be construed as between all deal¬ 
ers signing similar agreements, was 
enforceable by other dealer, notwith¬ 
standing agreements were executed 
on different dates.—Kessler v. A. W. 
Halle Motor Co., 217 N.T.S. 182, 127 
Mlsa 413, 

34. N.Y.—Kessler v. A. W. Halle 
Motor Co., supra. 

Wash. — Flnkelberg v. Continental 
Casualty Co., 219 P. 12, 14, 126 
Wash. 543, Quoting Coxpns Juris. 

13 C.J. p 711 note 35. 

Widow of deceased partner 
Partners’ agreement, that on death 
of any of them survivors would pay 
deceased’s widow stated sum month¬ 
ly during her life, was valid contract 
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(e) Necessity for Knowledge or Acceptance 
of Contract 

The party benefited need not have known of the 
contract If he afterward adopts It, nor need he formally 
accept the same, demand for performance or suit on the 
contract being sufficient. 

For the party benefited to be entitled to sue, he 
need not have known of the contract at the time it 
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was made if he afterward adopts it,*® and while an 
acceptance or affirmation of the contract is neces¬ 
sary,** formal acceptance is not,*'^ demand for per¬ 
formance,** or the bringing of suit on the contract*® 
.constituting a sufficient acceptance, or evidence 
.thereof. In the case of a donee beneficiary, ratifica¬ 
tion or assent is presumed from the fact of benefit 
without burden,^® the beneficiar/s rights on the 


for third party’s benefit, although not 
naming and identifying beneficiary 
as individual.—Garratt v. Baker, 66 
P.2d 226, 6 Cal.2d 746. 

35. U.S.—Lawrence Nat Bank v. 
Rice, C.C.A.Kan., 82 F.2d 28, re¬ 
hearing denied 83 F.2d 642—Ohio 
Casualty Ins. Co. v. Beckwith, C. 
C.A.Tex., 74 F.2d 76—Calder v. 
Richardson, D.C.Fla., 11 P.Supp. 
948. 

Iowa.— Durband v. Nicholson, 216 N. 
W. 278, 205 Iowa 1264, rehearing 
denied 219 N.W. 318, 205 Iowa 
1264. 

Kan.—Goeken v. Bank of Palmer, 179 
P. 321, 104 Kan. 370. 

Ky.—Lincoln Nat Life Ins. Co. v. 
Means, 95 S.W.2d 264. 264 Ky. 666. 
certiorari denied 67 S.Ct 42, 299 

U. S. 578, 81 L.Bd. 426. 

N.m.—J ohnson v. Armstrong & Arm¬ 
strong. 66 F.2d 992, 41 N.M. 206. 
N.Y.—Kessler v. A. W. Hadle Motor 
Co., 217 N.T.S. 182, 127 Misc. 413. 

R. I.—TT. S. Fidelity & Guaranty Co. 

V. Rhode Island Covering Co., 167 
A. 143, 53 R.I. 397. 

S. C.—Johnson v, American Railway 
Express Co., 161 S.B. 473. 163 S.a 
191. 

Tex.—Sloan Lumber Co. v. Southern 
Ornamental Iron Works, Clv.App., 
66 S.W.2d 722—Tumbow Lumber 
Co. V. Bastham, Civ.App., 221 S.W, 
667. 

Wls.—Prudential Ins. Co. of America 

V. Clybourn Realty Co., 263 N.W. 
897, 214 Wls. 409. 

13 C.J. p 711 note 86. 

Donee beneficiary 

Iowa.—Rodgers v. ReInking, 217 N. 

W. 441, 206 Iowa 1311. 

Knowledge neceesaxy before aocept- 
anoe 

Tex.—Firestone Tire & Rubber Co. v. 
Fisk Tire Co., Com.App., 113 S.W. 
2d 176, reversing, CIv.App., 87 S. 
W.2d 794, 

88. Cal.—More v. Hutchinson, 208 P. 
97, 99, 187 Cal. 623, citing Ooipne 
Juris. 

Ill.-«ee Clinton Co. v. StUea, 197 
lllApp. 505. 

Kan.—Wellman v. Knapp, 268 P. 317, 
126 Kan. 473. 

La.— People’s Bank of Mobile, Ala., 
V. Shreveport Ice & Brewing Co., 
77 So. 636, 142 La. 802. 

N.M.—Johnson v. Armstrong & Arm¬ 
strong, 66 P.2d 992, 41 N.M. 206. 


N.T.—Weill V. Paradise, 188 N.T.S. 

287, 289, citing Ooipns Jnxls. 
Tex.—Firestone Tir,e & Rubber Co. 
v. Fisk Tire Co., Com.App., 113 S. 
W.2d 176, reversing, Civ.App., 87 
S.W.2d 794—^Benavides v. Laredo 
Nat. Bank, Clv.App., 91 S.W.2d 372 
—Commercial Loan & Trust Co. v. 
Reed Automobile Go., Civ.App., 76 
S.W.2d 144, followed in Southland 
Greyhound Lines v. Reed Automo¬ 
bile Co.. Clv.App., 76 S.W.2d 148, 
error dismissed—Aetna Ins. Co. v. 
Texarkana Nat Bank, Civ.App., 60 ’ 
S.W.2d 261, error dismissed. 

18 C.J. p 711 note 87. 

However, there is some authority 
holding that rights under the con¬ 
tract vest in the third party benefici¬ 
ary without the necessity of his as¬ 
senting to or indicating his accept¬ 
ance of, the benefits thereof.—^Mid¬ 
land Oil Co, V. Packers Motor Trans¬ 
port 277 ni.App. 461. 

Stipolartioiis pour autzul are Inef¬ 
fective until and unless accepted by 
him in whose favor they are made. 
—^Vosburg V, Federal Land Bank of 
New Orleans, La.App., 172 So. 567. 
AHnunptlon of debt 
■ (1) Creditor has election to accept 
or reject as debtor one who assumes 
indebtedness, and his right of action 
against third person becomes fixed 
only on his consent prior to revoca¬ 
tion of offer; .but communication of 
consent makes agreement binding 
unless all consent ’ to rescission.— 
Copeland v. Beard, 115 So. 889, 217 
Ala. 216, reversing 116 So. 886, 22 
Ala.App. 826. 

(2) Where a corporation’s presi¬ 
dent agreed to assume and'pay cor-* 
poratlon's dsbts including two notes 
held by national bank, president be¬ 
came principal and corporation be¬ 
came involuntary surety as between 
themselves, but relationship did not 
become binding on bank in absence 
of assent or acceptance by bank, and 
agreement was not binding on bank 
merely on verbal information of the 
assumption Imparted to bank’s presi¬ 
dent and auditor.—Hutchinson Coal 
Co. V. Miller, D.QW.Va., 20 F.Supp. 
718. 

AdoptioiL of oosSiaot 
Where defendant promised his 
daughter’s future husband to pay 
money annually to the daughter, 
daughter was entitled to adopt and 
enforce the agreement, and by so do¬ 
ing to make herself a party to the 
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contract—De Cicco v. Schweizer, 117 

N.B. 807. 221 N.T. 481, L.RJV.1918B 

1004, Ann.Cas.l918C 816, affirming 

152 N.T.S, 1106, 166 App.DIv, 919. 

I 87. Iowa.—Rodgers v. ReInking, 217 
N.W. 441, 206 Iowa 1311. 

Tex.—Coleman Hotel Co. v. Craw¬ 
ford, Com.App., 8 S.W.2d 1109— 
Breaux v. Banker, Civ.App., 107 S. 
W.2d 382, error granted—Waggon¬ 
er V. Herring-Showers Lumber Co., 
Clv.App., 288 S.W. 260, reversed on 
other grounds 40 S.W. 1, 120 Tex. 
606. 

36. Ala.—^Farrell v. Anderaon-Du- ■ 
lln-Vamell Co., 100 So. 205, 211 
Ala. 23^. 

Tex.—Commercial Loan & Trust Co. 
V. Reed Automobile Co., Clv.App., 
76 S.W.2d 144, followed in South¬ 
land Greyhound Lines v. Reed Au¬ 
tomobile Co., Civ.App., 76 S.W.2d 
148, error dismissed. 

36. Ala.—Planters' Waterhouse & 
Commission Co. v. Barnes, 169 So. 
63, 229 Ala. 672—Farrell v. Ander- 
8on-I>ulln-Vamell Co., 100 So. 206, 
211 Ala. 238. 

m.—See Clinton Co. v. Stiles, 197 
IlLApp. 606. 

Mo.—Weber Engine Co. v. Lehrach, 
App., 262 S.W. 467, 469, citing 
Ooxpiis JiUlB. 

N.M.—Johnson v. Armstrong & Arm¬ 
strong, 66 P.2d 992, 41 N.M. 206. 

Tex.—Marr-Piper Co. v. Bullls, Com. 
App., 1 S.W.2d 672, reversing Bul- 
lls V. Marr-Piper Co., Clv.App., 296 
S.W. 624—Breaux v. Banker, Civ. 
App., 107 S.W.2d 882, error grant¬ 
ed—Commercial Loan & Trust Co. 

V. Reed Automobile Co., Clv.App., 
76 S.W.2d 144, followed In South¬ 
land Greyhound Lines v. Reed Au¬ 
tomobile Co., Clv.App., 76 S.W.2d 
148, error dismissed—American 
Surety Co. of New York v. Mar¬ 
tinez, Civ.App., 73 S.W.2d 109, er¬ 
ror refused—^^tna Ins. Co. v. Tex¬ 
arkana Nat Bank, Clv.App., 60 S. 

W. 2d 2B1, error dismissed—Wag>* 
goner v. Herring-Showers Lumber 
Co., Civ.App., 288 S.W. 260, re¬ 
versed on other grounds 40 S.W.2d 
1, 120 Tex. 606. 

18 C.J. p 711 note 38. 

40. Kan.—Wellman v. Knapp, 268 
P. 817, 126 Kan. 473. 

Wls.—In re Staveris Estate, 260 N. 
W. 666, 218 Wls. 114. 

Presumption rebuttable by evi¬ 
dence to the contrary.—Wellman v. 
Knapp, 268 P. 817, 126 Kan. 472. 
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contract arising on the making of the contract, 
which rights may not thereafter be disturbed with¬ 
out the consent of the beneficiary^® 

Suit by a creditor against his original debtor 
without notice of an agreement by another to pay 
the debt is not a rejection of such agreement^® 

(f) Exclusiveness of Benefit 

Except as statute may provJde otherwrse, (t Is not 
necessary that the contract be for the exclusive benefit 
of the third person to enable him to sue thereon. 

To enable the third party to sue, it is not neces¬ 
sary that the contract he made exclusively for his 
benefit, it being sufiicient if among the benefits aris¬ 
ing from performance of the agreement there exists 
the right sought to be established.'*^ Under some 
of the statutes, however, the third person may not 
enforce the contract in a suit at law unless it was 
made for his sole benefit,*5 and without regard or 
reference to statute, and this has been stated to be 
the rule in the federal courts.'*® A statute of the 


character under consideration does not prevent en¬ 
forcement of the contract in equity in a proper 
case.*^ 

(g) Necessity for Duty or Obligation be¬ 
tween Promisee and Beneficiary 

The cases have frequently stated that a duty or obli¬ 
gation between the promisee and beneficiary Is essential 
to enable the latter to enforce a contract for his benefit 
This requirement has been expressly rejected in some 
Jurisdictions and in others has been so applied as to 
make it of doubtful validity. 

If the promisee is under some legal obligation or 
duty to the beneficiary, the latter may sue on the 
contract for his benefit.*® 

In a number of cases, it has been stated as a lim¬ 
itation on the rule permitting a third person to sue 
on a contract made for his benefit that there must 
be privity, or some duty or obligation owing by 
the promisee to the third person to enable the lat¬ 
ter to sue.*® The obligation of the promisee to the 


4L Wis.—In re Stayer’s Estate, 260 
N.W. 656. 218 Wls. 114—North¬ 
western Telegraph Co. v. "Wiscon¬ 
sin Tax Commission, 248 N.W. 164, 
212 Wls. 219. 

VL Ala-—Copeland y. Beard, 116 So. 
889. 217 Ala. 216, reyerslng 115 So. 
386, 22 Ala.App. 825. 

Wls.—Menge y. Radtke, 269 N.W. 
813, 222 Wls. 694—In re Stayer's 
Estate, 260 N.W. 656, 218 Wis. 114 
—Northwestern Telegraph Co. v. 
Wisconsin Tax Commission, 248 N. 
W. 164, 212 Wls. 219. 

Contraot for support of third per¬ 
son.—Menge v. Radtke, 269 N.W. 318 
222 Wls. 694. 

4B. Ala.—Copeland y. Beard, 316 So. 
889, 217 Ala. 216, reversing 115 So. 
385. 22 Ala-App. 826. 

4A Cal.—^Hartman Banoh Co. v. As¬ 
sociated Oil Co., 78 P.2d 1168—Le 
Ballister r. Redwood Theatres, 86 
p.2d 827, 1 CaLApp.2d 447—MUes 

V. Miles, 246 P. 143, 77 CaLApp. 
219. 

Pla.—American Surety Co. of New 
York V. Smith, 180 So. 440, 100 Fla. 
1012. 

45. U.S.—^iEtna Life Ins. Co. of 
Hartford, Conn. v. Maxwell, C.CA. 

W. Va., 89 P.2d 988—^Hutchinson 
Coal Co. V. Miller, D.C.W.Va., 20 F. 
Supp.^ 718. 

W.VtL-^Tumer v. Rosenburger, 196 

S.B. 498—Petty v. Warren, 110 S. 
B. 826, 90 W.Va. 897—Hamilton v. 
■Wheeling Public Service Co., 107 
S.B. 401, 88 W.Va. 678, 21 A.L.R. 

-Jt88i ■ . 

18 q.J, p 709 note 29 [b]. 

SlNtthlBh ;io pay debt of another 
' pt'omlse by a'purchaser of 
peTOomte-property -to pay a debt 


which the seller owes for such prop¬ 
erty to a third party Is not for the 
sole benefit of such third party. 
U.S.—.Etna Life Ins. Co. of Hart¬ 
ford, Conn- y. Maxwell, C.C.A.W. 
Va., 89 F.2a 988. 

W.Va.—Petty v. Warren, 110 S.B. 
826. 90 W.Va. 897. 

(2) 'Where a West Virginia corpo¬ 
ration's president agreed with corpo¬ 
ration to pay two of Its notes held 
by national bank, bank was not the 
sole beneficiary of contract between- 
president and corporation under West 
Virginia law, and bank's receiver 
could not maintain action at law 
against president en contract.— 
Hutchinson Coal Co. v. Miller, D.C. 
W.Va., 20 F.Supp. 718. 

(8) The assignee of notes could 
not recover at law against one to 
whom mortgaged property had been 
granted, and who by the terms of 
the deed, in part consideration for 
the grant,' assumed the debt repre- 
'sented by the notes, since assump¬ 
tion of liability was not for the sole 
benefit of the assignee.—^Turner v. 
Rosenburger, W.Va., 196 S.E. 498, 
Fiosalse to p^y proceeds of Ixsny. 
aaioe 

Agreement by substituted benefi¬ 
ciary In life Insurance policy to pay 
Insured’s son a balance of amount 
realised thereon, less a debt and 
premiums, was a contract for the 
son’s sole benefit, and he might sue 
for it at law.—Butts v. Butts, 94 S. 
B. 860. 81 W.Va. 56. 

46. U.S.—In re Gubelman, C,aA.N. 

T., 18 F.2d 780, 48 A.L.R. 1087. 

47. U.S.—'iEttna Life Ins. Co. of 
Hartford, Conn, v.,Maxwell, C.C.A. 
W.Va., 89 F.2d 988—Hutchinson 
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Coal Co. v. Miller, D.C.W.Va., 20 
F.Supp. 718. 

W.Va.—Turner v. Rosenburg, 196 S- 
B. 498. 

Assumption of promisee’s debt or 
obligation 

(1) Under West Virginia law 
“creditor beneficiary” has substan¬ 
tive right under common law of 
state to recover against promisor in 
suit In equity.—^tna Life Ins. Co. 
of Hartford, Conn., v. Maxwell, C.a 
AW.Va., 89 F.2d 988. 

(2) Where one person agrees with 
another to become primarily liable 
for debt owing to third person so 
that as between parties to agree¬ 
ment the first becomes the principal 
and the second the surety, creditor 
may. In equity, under doctrine of 
subrogation, maintain suit to re¬ 
cover amount of debt from person 
assuming to pay it. 

U.S.—Hutchinson Coal Co. v. Miller, 
D.aW.Va., 20 F.Supp. 718. 

W.Va.—Turner v. Rosenburger, 196 
S.B. 498. 

46. U.S.—Federal Life Ins. Co. v. 
Rhymer, C.C.A.Ky., 96 F.2d 999, af¬ 
firming, D.C., Rhymer v. Federal 
Life Jns. Co., 13 F.Supp. 181. 
Ala.—Sloss-Sheffleld & Iron Co. v. 
Taylor, 77 So. 79, 16 Ala.App. 241. 

46. U.S.—Federal Surety Co. v. 
MinneapoUs Steel & Machinery Co., 
aC-AMlnn.. 17 F.2d 242. 

Ala.—Shine v. Nash Abstract & In¬ 
vestment Co., 117 So. 47, 217 Ala. 
498. 

Ark.—Morgan v. Slayden, 87 S.W.2d 
61, 191 Ark, 622—West v. Nor- 
cross, 80 S.W.2d 67, 190 Ark. 667— 
Schmidt V. Grlfiath, 221 S.W. 476, 
144 Ark.' 8—Georgia State Savings 
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third person must be one which existed at the time obligation of the promisee, a natural or moral duty 
of the mahing of the contract or which grew out being sufficient,« as in the case of a husband or 
of the contract itself. This limitation is express- parent to whom a promise is made to provide for 
ly rejected in some jurisdictions in the case of donee or support the wife or child.^^ Even more broadly, 
beneficiaries, and even in those jurisdictions it is held that a donee beneficiary related to the 
where it is pronounced, doubt arises as to its valid- promisee by blood or marriage may maintain an ac- 
ity in the light of the variety of cases in which a tion on a contract entered into for his benefit.56 In 
duty or obligation is found to exist or the right of subdivision d of this section will be found other 
the beneficiary to sue upheld.52 Thus, it is said illustrative cases where a third person was permit- 
that the right to sue is not dependent on any legal ted to sue and which make questionable the extent 


Ass’n V. Bearing, 198 S.W. 612, 128 
Ark. 149. 

Ky.—Spurrier v. Burnett, 270 S.W. 
26, 207 Ky. 736. 

Mich.—Claxton v. Margolis, 226 N.W. 
820, 248 Mioh. 199. 

N.T.—Creedon v. Automatic Voting 
Mach. Corporation, 276 N.T.S. 609, 
213 App.Div. 339, affirmed 198 N.E. 
416, 268 N.T. 688—Smart Set Spe¬ 
cialty Clothing Co. V. Franklin 
Knitting Mills, 180 N.Y.S. 821, 191 
App.Div. 88—Brenner v. Bbbets- 
McKeever Bxhihitlon Co., 8 N.T.S. 
2d 963, 170 Mlsc. 278, reversed on 
other grounds 10 N.Y.S.2d 328— 
Lewis V. Home Ins. Co., 181 N.Y. 
S. 839, 110 Misc. 692, affirmed 192 
N.Y.S. 170, 199 App.Div. 666. 

Or.—McCargar & McKay v. Federal 
Securities Co., 293 P. 696, 134. Or. 
342, denying rehearing 284 P. 179, 
184 Or. 342. 

S. D.—Fulford V. Cleveland, 226 N.W. 
739, 65 S.D. 609. 

“There must be privity between- 
the parties seeking to maintain the 
action of the promisee In the con¬ 
tract.”—Schmidt V. Griffith, 221 S.W. 
476, 144 Ark. 8. 

It is not essential that there be a 
debt owing by the promisee to the 
beneficiary at the time of the con¬ 
tract if there is privity between 
them.—MoUlson v. Gubelman, 170 N. 

T. S. 985. 

Agnaeinsnt to protect purchasers 
against dsims 

Where plaintiff was creditor of 
corporation, and defendants, who 
were officers and owners of most of. 
the stock, entered into a written con-'- 
tract whereby they sold the property 
of the corporation and agreed to pro¬ 
tect the purchasers of the property 
against all claJLms against the oorpo- 
ratlon, plaintiff cannot recover on 
such promise to the purchasers of 
the corporate property, there being 
no privity between plaintiff and such 
purchasers.—Schmidt v. Griffith, 221 
S.W. 476, 144 Ark. 8. 

Benaflt of oontraot to pay expenses 
Patent lawyer doing work In con¬ 
nection with prosecution of applica¬ 
tions for patents could not predicate 
action against corporation on pre¬ 
vious contract between applicant and 
corporation that corporation should 
pay for future prosecution of appli¬ 


cations for patenta—Morgan v. Bbco 
Mach. Corporation. 267 N.Y.S. 369. 
239 App.Div. 346. 

Necessity of oonsidexation ffom third 
person 

A contract to come within the 
scope of the statute authorizing a 
third person to enforce a contract 
made expressly for his benefit must 
be one wherein the promisor under¬ 
takes to pay or discharge some debt 
or duty which the promisee owes to 
the third person, and where no con¬ 
sideration passes from the third pei^ 
son, but the provision for his bene¬ 
fit Is voluntary on the part of the 
promisee, he cannot maintain an ac¬ 
tion for Its enforcement.—McNaught 
V. Hoffman, aC.A.Mont, 274 P. 918. 
Teuaats os etopp'eza undos JL JL A. 
oontraots 

(1) Where no privity existed be¬ 
tween tenant and landlord in land¬ 
lord's coritract with secretary of 
agriculture under authority of Agri¬ 
cultural Adjustment Act, tenant was 
not entitled to any part of parity 
check and rental check landlord re¬ 
ceived fh>m Buch secretary for land 
not cultivated by tenant—^Robertson 
V. Davis, Ark., 98 S.W.2d 72—^Morgan 
V. Slayden, 87 S.W.2d 61. 191 Ark. 
622. 

(2) Sharecroppers are not entitled 
to maintain action to enjoin producer 
from evicting them from his farm on 
theory that they were third party 
beneficiaries of cotton acreage reduc¬ 
tion contract between producer and 
federal government under Agricul¬ 
tural Adjustment Act since there 
was no privity of contract between 
government and sharecroppers and 
no consideration moved from them. 
—West V. Norcross, 80 S.W.2d .67, 
190 Ark. 667. 

BO. Ark,—Freer v. J. G. Putman 
poneral Home, 111 S.W.2d 468. 

51. IlL—Carson Plrle Scott & Co., 
v. Parrett, 187 N.E. 498, 846 III. 
252, 81 wA.L.B. 1262, affirming 261 
IlLApp. 200—Merchants' Loan & 
Trust Co. v. Ummach, 228 lllApp. 
67. 

Wis.—In re Stayer’s Estate, 260 N. 

W. 666, 218 Wis. 114. 

Amezieaa. 3^w Inatltnte Buie 
“A gift promise in a contract cre- 
lates a duty of the promisor to the 
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donee beneficiary to perform the 
promise; and the duty can be en¬ 
forced by the donee beneficiary for 
his own benefit"—^Restatement Con¬ 
tracts S 136. 

Ba. N.T.—Seaver v. Ransom, 120 N. 
E. 639, 224 N.Y. 233, 2 A.L.R. 
1187, affirming 168 N.Y.S. 454, 180 
App.Dlv. 784—Predenburg v. Pred- 
enburg, 288 N.T.S. 877, 379, 159 
Mlsc. 626—Graybar Electric Co. 
V. Seaboard Surety Co., 288 N.Y.S. 
622, 157 Mlsc. 275. 

“Gradual expansion of the doctrine 
. . . may to-day make even this 
sort of an obligation [natural or 
moral] from the promisee to the ben¬ 
eficiary unnecessary to entitle the 
latter to aue."—^Predenburg v. Fred- 
enburg, supra. 

Pzoxnlae to wUl propeirty 

(1) Where testatrix had Intended 
to leave her house to a niece, but on 
husband's promise, made to her while 
she was in extremis, to provide for 
niece in his will, signed a will pre¬ 
pared by the husband, leaving the 
remainder of her estate, after her 
husband's death, ' to another, the 
niece, on husband's failure to provide 
for her In bis will, la entitled to en¬ 
force the contract as one made for 
her benefit—Seaver v. Ransom, 120 
N.E. 639, 224 N.Y. '238, 2 A.L.R. 1187, 
affirming 168 N.Y.S. 464, 180 App. 
Div. 734. 

(2) On the other hand, it was held 
that where woman for consideration 
agreed with daughter to devise or 
convey property, or daughter’s undi¬ 
vided share therein, to daughter, or, 
in event of daughter’s death, to her 
children, after daughter’s death her 
children had no cause of action for 
enforcement of their mother's con¬ 
tract with their grandmother.—Sea- 
ger V. Tholensr 170 N.Y.S. 482, 182 
App.Div. 817. 

63. N.Y.—Seaver v. Ransom, 120 N. 
E. 639, 224 N.Y. 238. 2 A.L.R. 1187, 
affirming 168 N.T.S. 454. 180 App. 
Dlv. 784—^FTedenburg v. Preden¬ 
burg, 288 N.Y.S. 377. 159 Mlsc. 626. 

M. N.T.—Seaver v. Ransom, 120 N. 
B. 639. 224 N.Y. 283, 2 A.L.R. 1187, 
affirming 168 N.Y.S. 464. 180 App. 
Dlv. 784. 

55. N.Y.—^predenburg v. Preden¬ 
burg, 288 N.Y.S. 877, 169 Mlsc. 626. 
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■to which the requirement of a duty or obligation be- 
tween promisee and beneficiary operates. 

(h) Contract as Basis of Right 
, aa. Validity of contract 

bb. Terms of contract as controlling 
cc. Modification or rescission; failure of 
^ consideration 

aa. Validity of Contract 

A valid and binding contract is essential to the right 
of a third person bsnaflciary to sue thereon. 


The promisor’s liability on a contract made for 
■the benefit of a third person, being contractual in 
nature,to entitle one to maintain an action on a 
promise made to another for his benefit, it is nec¬ 
essary of course that there shall be a valid and 
binding contract.®^ For example, there must be a 
consideration,®® although the consideration need not 
have been paid by plaintiff,®® and it must comply 
with any applicable statute of frauds.®® One who 
sues on a contract made for his benefit must accept 
the contract as it was made,®i and succeed or fail 


.S6L Tez.—Breaux v. Banlcer, Civ. 
App., 107 S.WiSd 8S2, error grant¬ 
ed. 

57. US.—re 85% Automobile 
Supply Co., D.UN.T., 247 F. 877— 
Mayer v, Hungarian Commercial 

• Bank of Peat, D.GN.T., 21 P.Supp. 

' 144. 

Ala.—^Meyeraon v. New Idea Hosiery 
Co.. 116 So. 94. 217 Ala. 163. 55 
A.L.II. 1281. 

'N.J.—Becker v. Kelaey, 167 A. 177, 9 
N.J.M18C. 1265. 

N.C.—Federal Land Bank of Colum¬ 
bia V. Atlaa Aaaur. Co., 125 S.E. 

• 681. 188 N.C. 747. 

Okl.—Electric Supply Co. v. City of 
Muskogee. 42 P.2d 140, 171 Okl. 
130—Anderson v. Olbba Lumber 
Co., 10 P.2d 416, 167 Okl. 17. 

Tex,—^Waggoner v. Herring-Showers 
Lumber Co., 40 S.W.2d 1, 120 Tex. 
606, reversing’, CIv.App., 288 S.W. 
260—Dickson v. Day, Civ.App., 276 
8.W. 807, 808, citing Cozptu OTatls. 
18 GJ. p 712 note 45. 

Slreotlona to bank or agent do 
not alone constitute an agreement 
by bank or agent for benefit of an¬ 
other.—Brb V. Banco dl Napoli, 162 
N.E. 460. 243 N.Y. 46. 50 A.L.R. 
1009, reversing 210 N.T.S. 149, 213 
App.Dlv. 266, which reversed 201 N, 
7.a 697. 121 Mlsc. 668—Bank of 
U. S. v. Abrahams, 267 N.Y.G 620, 
144 Mlsc. 308, 

Power to make pzomJaa 
There must be promise by person 
.having power to promise.—^Atlantic 
Terra Qotta Co. v. Peter Gkithy, Inc., 
244 N.Y.a 881, 188 Miso. 76. 

Promise absolute 
Where vendor retained lien and 
grantee of vendor’s purchasers did 
not assume note secured by lien on 
accepting deed from purchasers, but 
subsequently agreed to pay note, and 
gave his purchasers right to pay note 
and receive credit on their note to 
grantee, grantee did not have option 
or election to pay note, as respects! 
his liability to vendor, but his prom¬ 
ise was absolute.—Breaux v. Banker, 
Tex.Clv.App., 107 S.W.2d 882, error 
granted. 

Aria—Treadway v. Western 
Cotton Oil Ginning Co., 10 P.2d 


871, 40 Aria 125—Steward v. Sir- 
rine, 267 P, 698, 84 Aria 49. 

Cal.—Watkins v. Clemmer, 19 P.2d 
308, 129 CaLApp. 667. 

N.J.—^Fryns v. Fair Lawn Fur Dress¬ 
ing Co., 168 A. 862, 114 N.J.Bq. 
462. 

N.Y.—Atlantic Terra Cotta Co. v. 
Peter Guthy. Inc., 244 N.Y.S. 881, 
884, 188 Mlsc. 76. 

Tea—Cook & Arrington v. Citizens’ 
•State Bank of Marlin, Civ.App., 282 
S.W. 883. 

Wis.-Holly V. First Nat Bank, 260 
N.W. 429. 218 Wis. 269. 

IS GJ. p 712 note 46. 

Naked promise is Insufflclent— 
Meyerson v. New Idea Hosiery Co., 
115 So. 94, 217 Ala. 158, 55 Ala. 1281. 
Ambulatory will as oonsideratloii 
An ambulatory will In favor of a 
son is a sufficient consideration for a 
promise by the son to pay a daugh¬ 
ter a sum of money and permits ac¬ 
tion by the daughter on such prom¬ 
ise.—Riepe V. Schmidt 199 Ill.App. 
129. 

BTatlOBal Zhdustrlal Beoovery Act 
contract 

BeneUt which employer signing re¬ 
employment agreement made under 
Recovery Act derived from other em¬ 
ployers in industry signing similar 
agreements held sufficient considera¬ 
tion to render salary provision of 
agreement enforceable as between 
employee and employer.—James v. 
Sartln Dry Cleaning Co., 181 S.E. 841, 
208 N.G 412. 

Sufficiency of eonsldsratioa 

(1) Where part of consideration 
for conveyance was grantee’s agree¬ 
ment to pay indebtedness of gran¬ 
tor’s mother and father, such con¬ 
veyance Is supported by valuable and 
sufficient consideration to uphold 
such promise.—^Planters’ Warehouse 
& Commission Co. v. Barnes, 169 So. 
63. 229 Ala. 572. 

(2) Contract whereby mother gave 
son sixty thousand dollars and son 
agreed to pay her monthly payments 
during life and td pay brother thirty 
thousand dollars on her death was 
valid contract, based on sufficient 
consideration.—Rodgers v. Reinklng, 
217 N.W. 441, 206 Iowa ISIL 
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(3) Where employer delivered cer¬ 
tificate to employee stating that, in 
event of employee’s death while still 
on employee, employer would pay to 
beneficiary sum equal to employee's 
wages for one year next preceding 
death, hut not to exceed two thou¬ 
sand dollars, employee’s acceptance 
of certificate and designation of ben¬ 
eficiary created contract supported 
by sufficient consideration and en¬ 
forceable by beneficiary.—Mabley A 
Carew Co. v. Borden, 196 N.H. 697, 
129 Ohio SL 875, 100 A.L.R 61L 
IS GJ. p 712 note 46 [a]. 

69. Ariz.—Treadway v. Western Cot¬ 
ton on Ginning Co., 10 P.2d 871, 
40 Arl*. 125—Steward v. Slrrlne, 
267 P. 698, 34 Ariz. 49. 

Pa.—Brill V. Brill, 127 A 840, 842, 
282 Pa. 276, citing Corpus Juris. 
Wyo.—Farmers' State Bank of Riv¬ 
erton V. Haun, 222 P. 45, 56, 80 
wyo. 822, citing Corpus Juris, and 
rehearing denied 224 P. 866, 31 
Wyo. 201. 

IS GJ. p 712 note 47. 

50. Tex—waggoner v. Herrings 

Showers Lumber Co., 40 S.W.2d 1, 
120 Tex 605, reversing, CivApp., 
288 S.W. 260. 

51. Ky.—Northern States Contract¬ 
ing Co. V. Swope, Ill S.W.2d 610, 
271 Ky. 140—Sun Indemnity Co. v, 
Dulaney, 89 8.W.2d 807, 264 Ky. 
112—^Equitable Life Assur. Soo. of 
The United States v. Hall, 69 S. 
W.2d 977, 978, 253 Ky. 450, citing 
Corpus Juris. 

Mo.—Klngsland v. Missouri State 
Life Ins. Co., 66 S.W.3d 959, 961, 
228 Mo.App. 198, quoting Corpus 
Juris, and followed in Adair v. 
Missouri State Life Ins. Co., 66 S. 
W.2d 962. 

N.D.'^Barlow Grain & Stock Ex¬ 
change V. Nilson, 228 N.W. 700, 
67 N.D. 624, 

Tex—Price v. Lee, Civ.App., 119 S. 
W.2d 678, 675, citing Oorpiu Juris, 
and error dismissed—^Breaux v. 
Banker, Clv.App., 107 S.W.2d 882, 
error granted—Benavides v. Laredo 
Nat Bank, Civ.App., 91 S.W.2d 872 
—Dickson V. Day, Clv.ApPn 276 S. 
W. 807, 308, citing. Corpus Juris. ' 
Wyo.—Farmers’ State Back of Wor^ 
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thereon, *2 for, as will be seen in § 529 infra, his 
rights are subject to aU the equities and infirmities 
of the contract as between the original parties. 

Notwithstanding the promissor of a third party 
beneficiary contract may ordinarily urge fraud of 
the promissor as a defense, the beneficiary may en¬ 
force such contract, if, after discovery of the fraud, 
the promissor retains the consideration and benefits 
flowing from the contract.®^ 

bb. Terms of Contract as Controlling 

The rights of a third person to enforce a contract 
made for his benefit depend on its terms and are no 
greater than if the agreement were being enforced be* 
tween the original parties. 


The rights of a third person to sue on a contract 
made for his benefit depend on the terms of the 
agreement®^ and are no greater than those granted 
by the contract®® as intended by the parties there¬ 
to.®® To recover the beneficiary must bring him¬ 
self within its terms,®*^ and construction of the 
contract is involved.®® Since recovery on a third 
person beneficiary contract is a recovery on the con¬ 
tract itself,®® the right of the beneficiary is no 
greater than if the contract were enforced between 
the nominal parties,^® the beneficiary being in no 
better position than the promisee.^i In the case of 
a conditional promise, the condition of which Has 
not been complied with, the beneficiary cannot 
sue.^® 


land V. Nicholson. 254 P. 134. 38 
Wyo. 221. 

18 C.J. p 712 note 48. 

The AxnexlcaiL Lav Znstltate Bnle 
"There can be no donee benbflclary 
or creditor beneficiary unless a con¬ 
tract has been formed between a 
promisor and promisee: and If a con¬ 
tract Is conditional, voidable, or un¬ 
enforceable at the time of Its forma¬ 
tion, or subsequently ceases to be 
binding In whole or In part because 
of Impossibility, Illegality or the 
present or prospective failure of the 
promisee to perform a return prom¬ 
ise which was the consideration for 
th^ promisor's promise, the right of 
a donee beneficiary or creditor bene¬ 
ficiary under the contract is subject 
to the same limitation.” Restate¬ 
ment, Contracts I 140.—Barlow Grain 
& Stock Exchange v. Nilson, 228 N. 
W. 700, 57 N.D. 624. 
es. Tex.—Price v. Lee, Civ.App., 119 
S.'W.2d 678, error dismissed— 

Breaux v. Banker, Civ.App., 107 
S.W.2d 882, error granted—Bena¬ 
vides V, Laredo Nat, Bank, Civ. 
App., 91 S.W.2a 372. 
ea Cal.—Pearsall v. Townsend, 45 
P.2d 824, 7 Cal.App.2d 162. 

M. U.S.—Federal Surety Co. v. Min¬ 
neapolis Steel & Machinery Co., 
C.C.A.Mlnn., 17 F.2d 242. 

Ala.—Copoland v. Beard, 116 So. 886, 
22 AlaApp. 825, reversed on other 
grounds, 115 So. 389, 217 Ala 216. 
Aria-Tway v. 0. S. Stapley Co., 
14 P.2d 740, 40 Aria 541. 

Ill.—Carson PIrle Scott & Co. v. Par- 
rett, 178 N.E. 498, 846 lU. 262, 81 
A.L.B. 1262—City Nat Bank & 
Trust Co. V. Burnham, 17 N.B,2d 
603, 297 llLApp. 211. ' 

N. Y.—William S. Van Clief & Sons 
V. City of New York, 262 N.Y.S. 
402, 141 Misc. 216. 

Tex.—Batson v. Coley & Wilson, Civ. 
App., 59 S.W.2d 446. 

"Rights of a party for whose bene¬ 
fit a promise is made must be meas¬ 
ured by the terms of agreement be¬ 
tween the principal partlea”—Bry- 

17 0J.S.-72 


ant Grlfiath ft Brunson, Inc., v. Gen¬ 
eral Newspapers, 178 A. 645, 648, 6 
W.W.Harr.Del., 468. 

Ark,—Oliver Construction Co. v. 
Brbacher. 234 S.W. 631, 160 Ark. 
649. 

m,—City Nat Bank ft Trust Co. v. 
Burnham, 17 N.E.2d 605, 297 Ill. 
App, 211. 

N.Y.—Leibfreed v. Kleine, 222 N.Y.S. 

366, 220 App.Dlv. 648. 

N.C.—First Carolinas Joint Stock 
Land Bank v. Page. 178 S.E. 812, 
206 N.C. 18. 

Ohio.—Union Savings ft Loan Co. v. 

Cook, 186 N.B. 728, 127 Ohio St 
I 26—Thull V. Equitable Life Assur. 
Soc., 178 N.B. 850, 40 Ohio App. 
486. 

Tex.—^Breaux v. Banker, Civ.App., 107 
S.W.2d 382, error granted—Bat¬ 
son V. Coley ft Wilson, ClvA.pp., 
59 S.W.2d 446. 

Extent of duty 

Mo.—Shockley v. Booker, App., 204 
S.W. 669. 

Payment of debt from profits 
Ariz,—Orr v. Whlsler, 210 P. 664, 24 
Aria 388, 

ea N.Y.—WUUam S. Van CUef & 
Sons V. City of New York, 262 N.Y. 
S. 402, 141 Misc. 216. 

67. U.S.—Commissioner of Internal 
Revenue v. Keller, G.'C.A., 69 F. 
2d 499. 

6& U.S.—Federal Surety Co. v. 
Minneapolis Steel ft Machinery Co., 
C.aA.Mlnn., 17 P.2d 242. 

Stilot eonstmotlon 
Contract for third person’s hene- 
fit should be construed with reason¬ 
able strictness against third person. 
—Commissioner of Internal Revenue 
V. Keller, C.C.A.. 59 F.2d 499. 

Fla.—M'ft'fia'nna- Lime Products 
Co. V, McKay. 147 So. 284, 109 
Fla. 276. 

70. Fla.—Fidelity & Casualty Co. 
of New York v. Plumbing Depart¬ 
ment Store, 167 So. 606, 117 Fla¬ 
il 9—^Marianna Lime Products Co. 

1137 


V. McKay. 147 So. 264, 109 Fla- 
276. 

N.Y.—Dayton v. White, 182 N.Y.S. 
902. 

Tex.—Waggoner v. Herring-Showers 
Lumber Co.. 40 S.W,2d 1, 120 Tex. 
606, reversing, Civ.App., 288 S.W. 
260—^Breaux v. Banker, Civ.App., 
107 S.W.2d 882, error granted— 
First Nat. Bank v. First Nat. 
Bank, Clv.Arp.. 68 S.W.2d 76. er¬ 
ror dismissed. 

Beasoa fox rule 

Beneficiary is a anbstitute for 
promlssee.—^Dayton v. White, 182 N, 
Y.S. 902. 

SubjMt to x^gbts of ozlgtnal parties 
Iowa—Coen ft Conway v. Scott 
County Sav. Bank, 218 N.W. 326, 
205 Iowa 488. 

71. U.S.—Seward v. South Florida 
Securities. aC.A.Fla., 96 F.2d 964 
—^In re Connecticut Co., C.C.A. 
Conn., 95 P.2d 3il. 

Aria.—Treadway v. Western Cotton 
Oil & Ginning Co., 10 P.2d 871, 40 
ATls. 126. 

Fla—Fidelity ft Casualty Co. of 
New York v. Plumbing Depart¬ 
ment Store, 167 So. 606, 117 Fla. 
119—Marianna Lime Products Ca 
T. McKay^ 147 Bo. 26i 109 Fla 
276. 

IlL—Gallopln v. Continental Casual¬ 
ty Co., 7 N.B.2d 771, 290 DLApp. 8. 
Ky.—Sun Indemnity Co. V. Dulaney, 
89 S.W.2d 307, 264 Ky. 112. 

Tenn.—^Farrell v. Third Nat. Bank, 
101 S.W.2d 168, 20 Tenn-App. 640. 
Tex.—^Norton v. W. L. Macatee & 
Sons. Com-App., 16 S.W.2d 617, re¬ 
versing Norton v. W. L, McAtee, 
Civ.App., 10 S.W.2d 794. 

72. Ari*.—Orr v. Whlsler, 210 P. 
664, 24 Ariz. 888. 

Ill.—Alexander H. Revell ft Co. v. C. 
H. Morgan Grocery Co., 214 Ill. 
Aiip. 526. 

La—Harper v. Nowlin, App., 169 So. 
479: ■ 

N.Y.—Rogdakis v. Hayloa, 190 N.Y. 
S. 629. 

Or.—Blessing v. Ocean Accident ft 
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cc. Modification or Rescission; Failure of 
Consideration 

The right of a third person to enforce a contract for 
his benefit Is subject to a defense of failure of considera¬ 
tion, and to the modification, termination, or rescission 
of the contract by the parties thereto Before the bene¬ 
ficiary has knowledge of the agreement or acts thereon. 

The right of a third person to sue on a contract 
for his benefit is subject to a modification of the 
contract by the parties thereto before knowledge by 
the beneficiary of the agreement,^® and a discharge 
of the promisor by the promisee or a variation of 
the contract by them is effective against a creditor 
beneficiary if the creditor does not bring suit upon 
the promise or otherwise materially change his po¬ 
sition in reliance thereon before he knows of the 
discharge or variation.^* After the beneficiary has 
acted on the promise, the contract cannot be modi¬ 
fied or changed without his consent.^® So it has 
been held that the cancellation of the contract by 
the party sought to be held without notice of the 
cancellation being given to the beneficiary relying 


on the contract and acting thereon does not deprive 
the latter of his right to enforce the contractus 

To a suit by the third person, a failure of con¬ 
sideration,'^^ or a rescission of the contract by the 
parties thereto,^* before the acceptance by plaintiff 
of the stipulation in his favor,"^® is a defense. In § 
390 supra will be found a treatment of the right of 
the parties to rescind a contract* made for the bene¬ 
fit of a third person. 

(3) Contracts under Seal 

In a number of jurisdictions, sometimes because of 
statutes, a third person may sue on a contract for his 
benefit whether It be sealed or noL In others a contrary 
view is held. 

In some states it is held that the doctrine permit¬ 
ting one to sue on a contract made for his bene¬ 
fit, but to which he is not a party, applies as well to 
covenants or promises under seal as to simple con¬ 
tracts,®® the statutory provisions in some states ex¬ 
tending to contracts under seal the rules applicable 
to simple contracts as to the rights of third per- 


Guarantee Corporation, 64 P.2d 
800, 162 Or. 632. 

7a Iowa.—Coen & Conway v. Scott 
County Sav. Bank, 218 N.W. 326, 
205 Iowa 488. 

74h Ala.—Copeland v. Beard, 116 So. 
888, 217 Ala, 216, reverslngr 116 So. 
885, 22 Alajlpp. 826. 

Sflnn.—^Morstaln v. Elrcher. 250 N. 

W. 727, 190 Minn. 78. 

7a. OkL—Donaldson & Tahn v. Be- 
niffbt, 282 P. 116, 106 OkL 108. > 

78. tJ.S.—American Can Co. ▼. Gar¬ 
nett, aC.A.Wash., 279 P. 722, cer¬ 
tiorari denied American Can Co. v. 
Funkhouser, 48 S.Ct 12, 260 U.S. 
722, 67 L.Ed. 481. 

77. Iowa—Blchardson v. Short, 202 
N.W. 886, modified on other 
grounds 207 N.W. 610, 201 Iowa 
661. 

Mo^Paxris v. Pitts, 800 S.W. 840, 
221 Mo.App. 1204. 

N.D.—Beurlow Grain St Stock Ex¬ 
change V. NUson, 228 N.W. 700, 67 
N.D. 624. 

18 C.J. p 718 note 49. 

PallnM of promisee to perform. 

DL—Alexander E. Revell & Co. v. 
C. H. Morgan Grocery Co., 214 HL 
App. 526. 

N.T.—Nleman v.*Nadelman, 240 N.Y. 
S. 47, 136 Mlsa 886, affirmed 248 
N.T.S. 811, 229 APP.D 17 . 866—Day- 
ton V. White, 182 N.T.S. 902. 

Or.—^MoCargar St McKay v. Federal 
Securities Co., 298 P. 696, 184 Or. 
842, denying rehearing 284 P: 179, 
.'114,Or. 842. 

Ailisegnent impossibility of vnm] 
fonuaue of contract to which plain¬ 
tiff was not a party but merely 
dobee beneficiary, does, not entitle 


plaintiff to equitable relief, since 
not entitled to restoration of prop¬ 
erty which the promisee parted with 
In reliance upon. presumed integrity 
of contract—Susquehaxma Coal Co. 
V. Scranton-Sprlng Brook Water Sup¬ 
ply Co., 82 Luz.Leg.Heg. 297. 

Iffeot of partial failuro \ 

Where one agrees to pay debts of 
another from a specified fund In con¬ 
sideration of the transfer of prop¬ 
erty, he Is bound to distribute the 
fund pro rata among the creditors, 
and upon failure of the debtor to 
transfer part of the property the 
transferee can withhold from the 
fund an amount equaling the value of 
the property not transferred, but 
must prorate the balance, unless some 
creditors are paid In full without 
knowledge of the partial failure of 
consideration, priority of maturity 
date of obligations being Immaterial 
—American Nat Bank of Houston v. 
American Loan & Mortgage Co., Tex 
Com.App., 228 S.W. 169, reversing 
American Loan & Mortgage Co. v. 
American Nat. Bank of Houston, Civ. 
Api^.. 206 S.W. 146. 

78. Iowa.—^Richardson v. Short 202 
N.W. 886, modified on other 
grounds 207 N.W. 610, 201 Iowa 
661. ■ 

N.D.—Plott V. Klttelson, 228 N.W. 
217, 68 N.D. 881. 

Tex—Waggoner v. Herring-Showers 
Lumber Co., 40 S.W.2d 1, 120 Tex 
605, reversing, Civ.App., 288 S.W. 
260. 

18 C.J. p 718 note 60. 

gsnniMrtlon dlstingtiiahad from rey 
solsslon 

Contractor held entitled to recover 
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on contract for subdivision Improve¬ 
ments made for his benefit by broker 
and Investment company as against 
company's contention that contract 
was rescinded by Judgment In their 
action for fraud against broker on 
^ original contract where contracts 
were not rescinded by such Judgment 
but were merely temadinated and 
damages for fraud awarded.—Pear¬ 
sall V. Townsend, 46 P.2d 824, 7 CaL 
App.2d 162. 

78. Iowa.—Richardson v. Short 202 
N.W. 886, modified on other 
grounds 207 N.W. 610, 201 Iowa 
661. 

Tex—Waggoner v. Herring-Showers 
Lumber Co., 40 S.W.2d 1, 120 Tex 
605, reversing, ClvJtpp., 288 S.W. 
260. 

18 aJ. p 718 note 6L 
“Before acceptance on the part of 
the beneficiary a release or rescis¬ 
sion destroys the power of the bene¬ 
ficiary to create^ by acceptance, an 
obligation on iwurt of promisor In fa¬ 
vor of the beneficiary.”—Breaux v. 
Banker, TexClv.App., 107 S.W.2d 
882, 887, error granted. 

80. Colo.—Starblrd v. Cranston, 48 
P. 662, 24 Colo. 20. 

Fla.—Bruce Const Corporation v. 
Federal Realty Corporation, 189 
So. 209, 104 Fla. 93—’American 
Surety Co. of New York v. Smith, 
180 So. 440, 100 Fla. 1012. 

Pa.—Phlllpsborn v. 17th St Chestnut 
Streets Holding Corporation, 169 
A. 478, 111 Pa-Super. 9—Sandt 
Bros. Taxi Co. v. General Ex¬ 
change Ins. Corporation, 26 North. 
Co. 286—Frumkln v. Mayer, 26 
NortluCo. 242. 

18 aj. p 712 note 89. 
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sons.*^ In other states, however, in the absence of 
statute authorizing it, the contrary is held,82 on the 
ground that assumpsit will not lie on a contract un¬ 
der seal, and that it is only an action of assumpsit 
that will lie by a person for'whose benefit a promise 
has been made to another,*3 but there are excep¬ 
tions to the latter rule.84 

In some jurisdictions a distinction is made be¬ 
tween contracts under seal which expressly cove¬ 
nant in favor of a third person and those in which 
the-promise for the benefit of the third person is 
implied, it being held that in the first class of cas¬ 
es the action must be in equity, if brought by the 
beneficiary, while in the latter class of cases as¬ 
sumpsit will lie.®5 

Where the beneficiary may not sue the promisee 
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may sue on behalf of the beneficiary.^® 

(4) Name in Which Action Brought 

The action to enforce a third person beneficiary con¬ 
tract may be brought In the name of the third person t 
the promisee Is generally also permitted to bring the 
action in his own name. 

In those jurisdictions where a third person may 
enforce a contract made for his benefit he may sue 
thereon in his own name,®^ particularly where the 
code provides that the action must be brought in 
the name of the real party in interest®® This has 
been held so even in a jurisdiction where the prom¬ 
isee may sue, although a recovery by either in such 
case would be a bar to an action by the other.®® 

It has been held generally that one in whose name 
a contract is made for the benefit of another may 


81. Ill.—Baldhunaa v. NovickI, 267 
IlLApp. 157. 

Md.—Sterling v. Victor Cuahwa & 
Sons. 18S A. 693. 170 Md. 226. 

13 ax P 712 note 44. 

83. tr.S.—Maryland Casualty Co. v. 
Portland Const Co., CaAVt, 71 
F.2d 658, stating rale in Vermont 
and common law. 

lU.—Gardner v. Shekleton, 253 HI 
APP* 

Pa.—Keystone State Construction 
Co. V. Philadelphia Hlectrio Co., 10 
Pa.Dlat & Co. 83. 

13 ax p 712 note 40. 

83. Me,—Hinckley v. Fowler, 15 Me. 
285. 

84. N.T.—Case v. Case, 96 N.E. 440, 
208 N.T, 263, Ami,Cas.l913B 811. 

13 ax p 712 note 42. 

86w Me.—Harvey v. Maine Con¬ 
densed MlBc Co., 42 A. 342. 92 Me. 
115. 

13 C.X p 712 note 48. 

86, TJ.S.—Maryland Casualty Co. v. 
Portland Const Co., aCAVt, 71 
P.2d 668, rule in Vermont 

87. U.S.—Mlllett V. Omaha Nat. 
Bank, aaANeb., 80 F.2d 666— 
Newport News v. Potter, Va., 122 
P. 321, 68 aaA. 488, under Va. 
Code 1887 8 8416. 

Ala.—Roberts v. Murphy, App., 171 
So. 757, certiorari denied, Sup., 171 
So. 769—Planters' Warehouse & 
Commission Co. v. Barnes, 159 So. 
63, 229 Ala. 572—Liles v. Cox, 110 
So. 716, 215 Ala. S27-^loss-Shef- 
fleld Steel & Iron Co. v. Taylor. 77 
So. 79, 16 Ala.App. 241. 

Cal.—Western Development Co. v. 
Emery, 61 CaL 611—American 
Surety Co. of New York v. Smith, 
130 So. 440, 100 Bla, 1012. 
Hl.__Rlepe v. Schmidt 19® Hl-App. 
129—White V. Chicago, P. & St. L. 
R Co., 196 IlLApp. 459—Vial v. 
Norwich Union Fire Ins. Society of 
Norwich, Eng., 172 Ill.App. 184. af¬ 
firmed 100 N.Sk 929, 257 UL 865. 44 


L.RA.J^.S., 817, Ann.Cas.l914A 

, 1141. 

Ind.—Hess v. Lackey, 132 N.E. 267, 
191 Ind- l'07—Hauser v. George, 
195 N.B. 692, 100 IndJlpp. 846— 
Rawlings v. Vreeland, 127 N.E. 
786, 76 Ind.App. 209—Bryson v. 
Collmer, 71 N.E. 229, 38 IncLApp. 
494. 

Iowa,—Linnemann v. Kirchner, 178 
N.W. 899, 189 Iowa 836. 

BAn-—Gust V. Provident Life & Ac¬ 
cident Ins. Co. of Chattanooga, 
Tenn., 12 P.2d: 831, 136 Kan. 88. 
Ky,—Commonwealth Life Ins.. Co. v. 
Cline, 119 S.W.2d 687, 274 Ky. 639 
—Consolidated Realty Co. v. Rich¬ 
mond Hotel & Building Co., 69 S. 
W.2d 986, 268 Ky. 463—North 
Western Mut Life InS. Co. v. Ed- 
dleman, 56 S.W.2d 661. 247 Ky. 
116, 87 AL.R, 276—Gregory v. 
Harlan Home Coal Co., 206 S.W. 
766, 182 Ky. 624—Davis, Moody & 
Co. v. Wiley, 11 Ky.Op. 680. 

Mo.—Farris v. Pitts, 800 S.W. 840, 
221 Mo.App, 1204—Weber Engine 
Co. V. Lehraoh, App., 262 S.W. 457 
—C. A Burton Machinery Co. v. 
Ruth, 194 S.W. 626, 196 Mo.App. 
469. 

N.J.—Knapp v. Heldrltter Lumber 
Co., 181 A 909, 99 N.XBq. 381. 
Ohio.—Mullln V. Claremont Realty 
Co., 177 N.E. 226, 39 Ohio App. 103 
—Tilney v. Board of Education, 23 
Ohio N.P.,N.S., 465—Bates v. Wini¬ 
freds Coal Co., 4 Ohio N.P.,N.S., 
266, aJBlrmed WInIftede Coal Co. v. 
Bates, 78 N.E. 1142, 74 Ohio St 
617. 

OkL—Donaldson & Tahn v. Benight 
282 P. 116. 106 OkL 108—Baker- 
Hanna-Blake Co. v. Paynter-Mc- 
Vioker Grocery Co., 174 P. 266, 78 
OkL 22. 

Pa.—Tasln v. Baatress, 130 A 417, 
284 Pa. 47—Depuy v. Loomis, 74 
Pa.Super. 497—Arthur Greenfield. 
Inc. V. Great American Indemnity 
Co., 16 Pa.Dist & Co. 226. modified 
on other grounds 167 A 798, 812 
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Pa. 188—Frunkln v. Mayer, 26 
North-Co. 232. 

Tenn.—^Fulmer v. Qoldferb, 101 S.W. 
2d 1108, 171 Tenn. 218—TiUe Guar¬ 
anty & Trust Co. V. Bushnell, 228 
S.W. 699, 143 Tenn. 681, 13 A.L.R. 
1512—Griffith V. Woods Lumber 
Co., 11 TenmApp. 380—^Disney 
Bros. V. Campbell County, 6 Tenn. 
App. 669. 

Utah.—M. H. Walker Realty Co. v. 
American Surety Co. of New York, 
211 P. 998, 60 Utah 485. 

Wash.—U. S. Fidelity & Guaranty 
Co. V. Western Seafood Co., 67 P. 
2d 892, 190 Wash- 200—^Pacific 
Mercantile Agency v. First Nat. 
Bank, 60 P.2d 6, 187 Wash. 149— 
First Nat. Bank & Trust Co. of 
Minneapolis v. U. S. Trust Co., 60 
P.2d 904, 184 Wash. 212—Zlon- 
check V. Hepden, 267 P. 835, 144 
Wash. 272—^Washington Perfection 
Co. V. Danin, 244 P. 697, 138 Wash. 
427. 

IS C.X p 707 note 6. 
m case of siaaple oonitaots 
Ill.—Green v. Ashland Sixty-Third 
State Bank, 178 N.E. 4681 846 Ul. 
174. 

Subordlxiats lodge 
Treasurer could maintain action on* 
surety bond for predecessor’s defal¬ 
cations In name of subordinate lodge, 
which was beneficiary, although bond 
was in name of Grand Lodge.—^Tor¬ 
rent Lodge No. 711, F. & A M., v. 
National Surely CJo., 21 S.W.2d 489, 
281 Ky. 802. 

8B. Ark.—Bloom v. Home Ins. Agen¬ 
cy, 121 S.W. 298, -91 Ark. 367. 

Colo.—Gates v. Hepp, 86 P.2d 867, 96 
Colo. 286. 

Ky.—Paducah Lumber Co. v. Padu¬ 
cah Water Supply Co., 13 S.W. 664, 
89 Ky. 840, 25 Am.S.R. 586, 7 L.R. 
A 77. 

89. Mo.—Ellis V. Harrison, 16 S.W. 
198, 104 Mo. 270—Rogers v. Gos- 
nell, 51 MO. 466. 
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sue on it in his own name, even when an action 
might be maintained by the other,9° the code pro¬ 
visions in Some o£ the states expressly permitting 
the promisee to sue in his own name without join¬ 
ing the beneficiary.9l However, in a jurisdiction 
where the real party in interest is required to sue 
it has been held that the action must be brought by 
the beneficiary and not by the party in whose name 
the contract was made.92 has been held that, 
where the party adopting a contract made for him 
by another is the only one who has suffered damag¬ 
es, such other has no legal right to complain or to 
recover for such damages.®® 

The better practice has been said to be a suit by 
the promisee to the use of fhe beneficiary.®^ 

Building contract. An action for breach of a 
building contract may be brought in the name of 


the architect, although it discloses thee owner and 
the fact that it is on the owner’s behalf^ if it is actu- 
' ally made in the name of the architecL^^ 

d. Particular Contracts 

The rules and the quallflcatlons thereof (Rvernlng the 
rights of third person benefldarias to enfcsne contracts 
made in their behalf have been applied to contracti 
embracing a wide variety of subject mattoras. 

The rules with their qualifications an d exceptions 
which have been considered in the foiregoing sub¬ 
divisions of this section have been ap-plied in de- 
1 termining the right of a third persona beneficiary 
to sue upon a wide variety of contracts. The doc¬ 
trine that a third person may maintain san action on 
■ a contract made for his benefit has bee n applied to 
an agreement by which one of the parti es promises, 
for a valuable consideration, to pay o»r assume a 
debt due from the othpr to the third p-erson;®® to 


sa lowsLi-Llnnemann v. Klrchner, 
178 N.W. 899. 189 Iowa 886 . 
N.D.-JoneB v. Grady, 243 N.W. 743. 
746, 62 N.D. 812, citing Coipus Su- 
tiM. 

Tex—Crane County v. Bates, 90 S. 
W.2d 243, 126 Tex 470, reversing 
Bates V. Crane County, Clv.App., 56 
S.W.2d 614. 

15 C.J. p 707 note 8 . 

In equity 

Mother’s estate could, In equity, 
recover sum son had agreed with 
mother to pay brother on mother’s 
death, all parties being before court 
—Rodgers v. Relnklng, 217 N.W. 441, 
205 Iowa 1311. 

Bffeot of Intstventlon of benefldaxy 

Beneficiary, becoming actual party 
to action on contract, made for his 
benefit by plaintiff, supersedes lat¬ 
ter as respects primary rights, and 
Judgment must be lor or against 
beneficiary.—Gates v. Hepp, 36 P.2d 
857, 95 Qolo. 285. 

91. CaL-r-Los Robles Water Co. v. 

Stoneman, 79 P. 880, 146 CaL 203. 
Minn.—^Feldman v. Arnold, 197 N.W. 

219. 168 Minn. 243. 

Neb.—O’Shea v. North American 
Hotel Co., 191 N.W. 821, 109 Neb. 
317., 

88 . Or.—Spande v. Western Life In¬ 
demnity Co., 117 P. 978, 61 Or. 220, 
affirmed 122 P. 88 , 61 Or. 220. 

A wldow^ mother could recover 
for breach of contract for support of 
normal minor child pnly during pe¬ 
riod of dependency, any right on 
such contract thereafter being In the 
child.—MacGerry v. Rodgers, 258 P. 
814, 144 Wash. 376. 

Bemeflclary of fratsnul certificate 
Where a fraternal benefit Insur¬ 
ance certificate provided for pay¬ 
ment only to plaintiffs wife, plain¬ 
tiff cannot himself sue thereon with¬ 
out showing an assignment to him. 


where the statute requires actions to | 
be brought In the name bf the real 
party In IntereeL—Spande v. West¬ 
ern Life Indemnity Co., 117 P. 978, 
61 Or. 220, affirmed 122 P. 38, 61 Or. 
220 . 

93. Kan.—^Reeves v. Bluff City State 
Bank, 66 P. 996. 68 Kan. 789. 

94. Tenn.—^Blair v. Southern Clay 
Mfg. Co., 121 S.W.2d 570. 

9B. Colo.—Faust V. Goodnow. 86 P. 
71, 4 Colo.App. 352. 

96. 17 .S.—^American Bqultable As- 
sur. Co. of New York v. Helvering, 
C.C.A., 68 F.2d 46. 

Ala.—Copeland v. Beard, 116 So. 386, 
22 Ala.App. 825, reversed on other 
grounds 116 So. 389, 217 Ala. 216— 
John F. Clark & Co. v. Nelson, 112 
So. 819, 216 Ala. 199, 63 A.L.R. 173 
—Liles V. Cox, 110 So. 716, 215 Ala. 
827—^Farrell v. Anderson-Dulin- 
Varnell Co.. 100 So. 206, 211 Ala. 
238. 

Ark.—Freer v. J. G. Putman Funeral 
Home, 111 S.W.2d 463. 

CaL—Hartman Ranch Co. v. Asso¬ 
ciated on Co., 73 P.2d 1168—Car¬ 
penter V. Par^ App., 66 P.2d 224— 
Mottashed v. Cmtral & Pacific 
Imp. Corporation, 47 P.2d 626, 8 
CaLApp.2d 256—Miles v. Mllea 246 
P. 143, 77 CaLApp. 219. 

Fla—^Marianna Lime Products Co. 

V. McKay, 147 So. 264, 109 Fla 
275. • 

Ind.—^Hauser v. George, 196 N.B. 692, 
100 Ind.App. 846. 

Iowa—Tracewell v. Sanborn, 282 N. 

W. 724, 210 Iowa 1824—Richard¬ 
son V. Short, 202 N.W. 836, modi¬ 
fied on other grounds 207 N.W. 
610, 201 Iowa 561. 

Ky.—Klenekole Mining Co. v. Lusk, 
68 S.W.2d 168, 246 Ky. 73—Hen¬ 
drix Mill & Lumber Co. v. Meador, i 
16 S.W.2d 482, 228 Ky. 844—Na-I 
tional Surety Co. v. Davies County | 
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Planing Co, 281 S.W 711, 218 Ky. 
670, quoting Coxpius Jmi, 

N.M.—Lawrence Coal Com. ?. Shank- 
lin, 188 P. 436, 26 NIC. «4. 

N.T.—Terry & Gibson v, Bank of 
New York A Trust Co ., 173 N.Y.S. 
32, 242 App.Div. 699. 

N.C,—^Plttsburgli Plate Olass Co. v. 
Fidelity & Deposit Cco. of Mary¬ 
land, 188 S.E. 143, 1133 K,C. 769— 
Parller v. Miller^ 119 S.S 898, 186 
N.q. 501. 

Okl.—Sigmon v. Rorab ansh-Brown 
Dry Goods Co., 236 P. 021,110 Okl. 
17—Rives V. Ada Blecntrlc & Gas 
Co., 217 P. 447, 91 OM. ItB. 

Or.—McCargar & McKajr- v. Federal 
Securities Co., 298 F, L59(, 184 Or. 
842, denjing rehearing 2I4 P. 179, 
134 Or. 342—Umpqua Walley Bank 
of Roseburg v. Wilson, IK P. 663, 
120 Or. 396—Davidson r Madden, 
178 P. 820, 89 Or. 209. 

Pa.—Prumkin v. Mayer, 06 NTorth-Co. 
232. 

S.D.—Whetstone Valley Eealty Co. 

V. Fenner, 192 N.W. 7"41, 46 S.D. 

I 298. 

I’Tenn.—Griffith v. WooQs Lumber 
Co., 11 TennApp. 380, 

Tex—Delaney v. Fanmen State 
Bank In Merkel, Civ.Apx),, 115 S.W. 
2d 786, error granted—Inployers' 
Casualty Co. v. Ponton, Clv.App., 
41 8.W^.2d 147—^MoG-raa .aim Lum¬ 
ber Co. V. Pyramid P^abestos & 
Roofing Co., ClvApp, 11 S.W.2d 
224, error refused—SonlWiem Sure¬ 
ty Co. V. Solorhon, Civ.A«.pIi., 4 S.W. 
2d 699—Calhoun v. Ts-aylor, Clv. 
' App., 241 S.W. 679—’TuTDiliflw Lum¬ 
ber Co. V. Bastham, list 8.W. 667. 
Va.—Montague Mfg. Co. v. Homes 
Corporation, 128 S.EI. 4^7,142 Va 
801. 

Wash.—^TJ, S. Fidelity k Oaajranty 
Co. V. Western Seafood Co., 67 P. 
2d 892. 190 Wash. 2 Ol~Pacific 
Mercaqtlle Agency y, .Pint Nat. 



C0NTBACT8 


17 C.J.S: 


§ 519 


a promise made by the purchaser of property to the 
seller to pay, as part of the consideration, a debt due 
from the seller to a third person and to an 


agreement between the vendor and the purchaser of 
land by which the purchaser assumes a mortgage or 
other debt of the vendor,® 8 although in some juris- 


Bank, 60 P.2d 6, 187 Wash. 149— 
First Nat. Bank & Trust Co. of 
Minneapolis v. U. S.'Trust Co., 50 
P.2d 904, 184 Wash. 212—Zioncheck 
V. Hepden, 267 P. 836, 144 Wash. 
272 —Washington Perfection Co. v. 
Davin, 244 P. 697, 138 Wash- 427. 

18 C.J. P 707 note 10. 
promise at .reanest of promisee 
N.T.—v. Morford. 196 N.Y.S. 

438, 203 App.Div. 166. 
promise hr assicmee 
Subcontractor’s materialman could 
recover on promise of subcontrac¬ 
tor’s assignee tq builder, made In 
consideration of builder's agreement 
to pav money due subcontractor to 
assignee, that assignee would pay 
subcontractor’s obligations, it being 
immaterial ;that assignment was 
sealed.—Washington Steel Form Co. 

V. North City Trust Co., 162 A. 829, 
303 Pa. S51. 

Debtor not released 
Creditor's acceptance of promise 
of third person to assume indebted¬ 
ness did not thereby release original 
debtor.—Copeland v. Beard, 116 So. 
389,' 217 Ala. 216, reversing 115 So. 
386. 22 AUuApp. 325. 

97 . U.S.'—Buck V. Kleiber Motor Co., 
C.C.A.Cal., 97 F.2d 557—M. B. 
Smith Sc Co. v. Wilson, aC.AColo., 

9 F.2d 51. 

Ala.—Planters' Warehouse & Com¬ 
mission Co. v. Barnes, 159 So, 63, 
229 Ala. 572—Robinson v. Solomon 
Bros. Co., 143 So. 666, 226 Ala. 389 
—Parrell v. Anderson'-Dulln-Var- 
nell Co., 100 So. 205, 211 Ala. 238 
—Roberts V. Murphy, App., 171 So. 
767, certiorari denied, Sup., 171 So. 
769. 

Aria.—Clack v. Rico Exploration Co., 
204 P. 137, 23 Aria. 385. 

Cal.—Allen v. I'reear, 19B P. 748, BO 
CaLApp. 645 —Sherwood & Sher¬ 
wood V. 0111 & Luta, 178 P. 171, 86 
Cal-App. 707. 

Ill.—Midland Oil Co. v. Packers Mo¬ 
tor Tninsport, 277 Ill.App. 461. 
Kan.—Plano Mfg. Co. v. Burrows, 19 
P. 809, 40 Kan. 361. 

Ky.—Clow Gas Steam Heating Co. v. 
Crowell, 89 S.W.2d 627. 262 Ky. 
136—Rosa v. Nava, 31 S.W.2d 910, 
236 Ky. 674. 

Minn.—Heins v. Byers. 219 N.W. 287, 
174 Minn. 350. 

Miss.—Garmon v. Fltagerald. 161 So. 
726, 168 Miss. 632—Honson v. Da¬ 
vis, 95 So. 787. 132 Miss. 81. 
Okl.— Baker-Hanna-Blake Co. v. 
I»aynter-McVlcker Grocery Co., 174 
P. 266, 73 OkL 22. 

Tex.—Clarke v. General Supply Co., 
Clv.App., 10 S.W.2d 1037. 

Va.—Montague Mfg. Co. v. Homes 
Corporation, 128 S.B. 447, 142 Va. 
301. 


Wash.—Zioncheck v. Hepden. 257 P. 

885, 144 Wash. 272. 

13 C.J. p 708 note 11. 

8ubseq,ueiit Judgments 
Under an agreement by vendee 
railroad company to pay as a part of 
the purchase price any Judgment 
that might be recovered against ven¬ 
dor railroad company in a personal 
injury action against It, the person 
injured is the real party in interest, 
within Clv.Code Pract f 18, requir¬ 
ing an action to be brought by the 
real party In interest, and may en¬ 
force the agreement—^Ingram v. Cin¬ 
cinnati, F. & S. B. R. Co.. 107 S.W. 
239, 32 Ey.L,. 849. 

96, Ind.—Bryson v. Collmer, 71 N. 

B. 229, 33 IndJLpp. 494. 

Pa.—Frumkln v. Mayer, 26 North.Co. 
242. 

TenxL—Fulmer v. Qoldfarb, 101 S.W. 

2d 1108, 171 Tenn. 218. 

Tex.—Waggoner v. Herring-Showers 
Lumber Co., Clv.App., 288 S.W. 
260, reversed on other grounds 40 
S.W.2d 1, 120 Tex 606—Desdemo- 
na State Bank & Trust Co. v. 
Streety, Clv.App., 260 S.W. 286. 
Wis.—Mollet V. Bloedom. 276 N.W. 
896—Shockley v. RoelU, 206 N.W. 
856, 188 Wis. 664. 

13 C.J. p 708 note 12. 

In etuity 

In some jurisdictions the creditor 
may enforce the obligation against 
the vendee assuming or promising 
to pay the same by a suit in equity, 
although an action at law would not 
lie.—Marinack v. Blackburn, 116 S.E. 

7, 98 W.Va. 685—Petty v. Warren, 
110 S.B. 826, 90 W.Va, 897. 
HAsnunptioa of” and "subjeot to** 
distlngtiished 

(1) If purchaser of encumbered 
property takes It subject to prior En¬ 
cumbrance, It is not his obligation, 
but, if he assumes payment of prior 
indebtedness, It becomes his own ob- 
llgatlon.—International & G. N. Ry. 
Co. V. Concrete Inv. Co., TexCom. 
App,, 203 S.W. 266, affirming. Civ. 
App., 201 S.W. 718. 

(2) Grantee's acceptance of deed 
subject to payment of debt due on 
property could not create personal 
liability against grantee.—Batson v. 
Coley & Wilson, Texav.App., 69 S. 
W.2d 446. 

(3) On the other hand, it has been 
held that undw divorce settlement 
whereby wife received unencumbered 
realty and fixtures and utensils con¬ 
nected with going business, “sub¬ 
ject to’’ outstanding debts against 
business, creditors for debts against 
business could take advantage of 
agreement aa one made for their 
benefit, whether intention of pa^es 
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was to make debts lien or charge on 
property conveyed, or to impose per¬ 
sonal liability on wife.—Klauser v. 
Reeves, WIs., 276 N.W. 366. 

Brokerage oOTntnlBSion, 

Tex—Marr-Piper Co. v. Bullis, Com. 
App., 1 S.W.2d 672, reversing Bul- 
liB V. Marr-Plper Co., Clv.App., 296 
S.W. 624. 

Effect of oonveyaoce 

(1) Deed from' heirs of decedent 
to purchaser In consideration of 
which purchaser agreed to pay In¬ 
debtedness of grantors’ parents was 
entitled to record and after being re¬ 
corded operated as conveyance on 
condition and created equitable mort¬ 
gage or lien, charge, or trust for pay¬ 
ment of purchase price stipulated 
for.-First Nat Bank v. Barnes, 159 
So. 68, 229 Ala. 612. 

(2) Purchaser of property was not 
estopped to assert title thereto as 
against creditors of seller on ac¬ 
count of agreement to pay debt— 
Carmon v. Fitzgerald, 161 So. 726, 
168 Mias: 632. 

ObUgatlon of tenanliB In common 
Where two tenants in common in¬ 
curred an obligation, agreeing with 
their creditor that the debt was to 
be charged on the realty held in com¬ 
mon, and one of the tenants in com¬ 
mon later conveyed his undivided 
half to a purchaser, who agreed that 
one-half of the debt was to be charg¬ 
ed on the half conveyed to him, the 
other tenant In common, in an ac¬ 
tion in partition by the purchaser 
in which the creditor sought foreclo¬ 
sure of mortgage given by the oth¬ 
er tenant In common on his undivid¬ 
ed half, could enforce the charge on 
the property as agreed between the 
purchaser and the vendor of the un¬ 
divided half, since the promise ran 
to the other tenant in common’s ben¬ 
efit—^Ferguson v. Laux IB N.E.2d 
167, B7 Ohio Ai)p. 49B. 

Validity of debt or obligatloiL 
Ordinarily, a grantee is not liable 
to a third person on a promise to 
pay made to his grantor, unless 
grantor was himself personally 
bound.—Mottashed v. Central & Pa¬ 
cific Imp. Corporation, 47 R2d B26, 
8 CaLApp.2d 256. 

Vendor’s fimexal expuuieB 
.The fact that one purchasing real¬ 
ty under contract obligating him to 
pay balance due at time of vendor's 
death on latter’s funeral expense 
was not consulted in selection of 
funeral director did not relieve him 
from obligation to pay such director 
amount of funeral charges.—Freer 
V. J. Q. Putman Funeral Home, Ark,, 
111 S.W.2d 468. 
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dictions this last type of contract has been held not 
enforceable by the beneficiary.99 A third person 
beneficiary has been permitted to enforce an agree¬ 
ment by the lessee of a railroad to pay interest on 
the lessor’s mortgage an agreement by a railroad 
to furnish switching facilities a promise on a suf¬ 
ficient consideration to pay money or furnish sup¬ 
port to the wife, child, or other near relative of the 
promisee ;3 a promise to convey land to a child in 
consideration of permission to name him;^ a prom¬ 
ise by an incoming partner to pay a part of the 
debts of the old firm,® although not in all states,-6 
contract by one with public authorities to pay dam¬ 
ages resulting to property owners from public im-- 
provements a contract by the father of an illegit¬ 
imate child with the mother for its support,^ al¬ 
though net in all states;® a contract between a rail¬ 


road company and a contractor for construction of 
the road that-the latter shall pay adjoining land- 
owners damages resulting from blasting a con¬ 
tract by one to pay the salary of an employee of an¬ 
other a contract by a railroad company with a 
city to pay the salary of a special policeman assign¬ 
ed to duty at the station a bond or agreement ex¬ 
ecuted by a contractor for the erection of a building 
or for public work, to the owner or municipality, 
conditioned to pay for labor and materials a 
warranty o-f property purchased for a third per¬ 
son, the warranty being made to and for the benefit 
of such third person a subscription list for the 
location of a denominational college presented to 
and accepted by a church, it being held that the 
college, when incorporated, could sue thereon as the 
beneficiary and many other contracts.^® 


90. Conn.—^Meech v. Ensign, 49 
Conn. 191, 44 Am.R. 226. 

18 C.J. p 708 note 18. 

L U.S.—Welden Nat. Bank v. 
Smith, Vt. 86 F. 898, 80 C.C.A. 133. 

а. Cal.—Baird v. Erie R, Co., 182 N. 
T.S. 971, 148 APP.D1V. 452, affirm¬ 
ing 129 N.Y.S. 329, 72 Mlsc. 162. 
and affirmed 104 N.B. 614, 210 N.T. 
225. 

18 C.J. p 709 note 16. 

& Pa.—In re Book's Estate, 147 A. 

608, 297 Pa. 648. 

18 C.J. p 709 note 16. . 

4. Iowa,—Dally v. MInnick, 91 N.W. 
918, 117 Iowa 663, 60 L.RJV. 840. 

б. Ind.—Dunlap t. McNeil, 86* Ind. 
816. 

13 C.J. p 709 note 18. 

6. Mo.—Manny v. Frasier, 27 Mo. 
419. 

7. Ey.—^LonisvlUe Gas & Electric 
Co. V, Longley & Co., 62 S.W.2d 
1086, 250 Ey. 824. 

Mich.—Bator v. Ford Motor Co., 267 
N.W. 906, 269 Mich. 648. 

N.T.—Little T. Banks, 85 N.T. 268— 
Coster V. Albany, 43 N.T. 399. 
Bestoxatloii of .paenmatlo tubes 
N.T.—New York Pneumatic Serv-1 
Ice Co. V. P. T. Cor Contracting 
Co., 176 N.T.S. 168, 187 App.Diy, 1. 
a - Ey.—Benge v. Blatt, 82 Ey. 666, 
66 Am.R. 912. 

N.T.—Todd V. Weber, 96 N.Y. 181, 47 
Am.R. 20. 

a Ga.—^Franklin v. Ford, 79 S.E. 

366, 13 Ga.App. 469. 
lOi N.Y.—Locklln v. Beckwith, 6 N. 

. Y.St 683. . , 

11. N.Y.—Molllson v. Gkibelman, 170 
■N.Y.S: 986. 

l9b, N.a—Porter v. Richmond, etc., 

, 'la do., 2 S.B. 874, 97 N.a 46. 

, Ey.—National Surety Co. v. Da- 
' County Planing MIU Co., 281 
S.W. 7lil, 218 Ey. 670, quoting 
Corpus Juris—atlsens’ Trust & 


Guaranty Co. v. Peebles Paving 
Brick Co.. 192 SJw. 608, 174 Ey. 
439. 

Mo,—a A. Burton Machinery Co. v. 
Ruth, 194 S.W. 526, 196 Mo.App. 

469. - 

Pa.—^Arthur Greenfield, Inc., v. Great 
American Indemnity Co., 16 Pa 
Dlst & Co. 225. modified on other 
ground 167 A, 793, 812 Pa 183. 
Wla—A. Kleckhefer Elevator Co. v. 
Mualc Arts Corporation, 262 N.W, 
591, 214 Wls. 183. 

18 C.J. p 709 note 25. 

Quallfioatlon 

But It has been held that persons 
furnishing labor and material to a 
city contractor cannot sue on a bond 
given by him to the city conditioned 
on his payment of all bills for labor 
and materials used In performing 
the contract, unless there was an in¬ 
tent on the part of the city to t^e 
the*bond for their benefit and an ob¬ 
ligation of the city to. them which 
would create a privity of Interest— 
Lyth V. Kingston, 43 N.Y.S. 663, 14 
App.Div. 11—BufOLlo Cement Co. v. 
McNaughton, 36 N.Y.S. 468, 90 Hun 
74, affirmed 61 N.E. 1089, 166 N.Y. 
702. 

14. Ill.—Dallum y. Blrdsall, 66 Dl. 
878. 

15. Ark.—Rogers v. Galloway Fe¬ 
male College, 44 S.W. 464, 64 Ark. 
627. 89 L.R,A. 686. 

18. D.S.—Norton v. Agricultural 
Bond & Credit Corporation, aC.A. 
Ean., 92 F.2d 848—^American Can 
Co. v, Garnett C.C.A-Wash., 279 F. 
722, certiorari denied American 
Can Co. V. I^unkhouser, 48 S.Ct 12, 
260 U.S. 722, 67 L.Bd. 481—Calder 
V. Richardson, D.C.Fla., 11 F.Supp. 
948. 

Fla.—Pallardy-Watrous Ins. Ageacjr 
V. M. Tucker. Inc., 163 So. 284, 120 
F^ 896. 

Iowa.—Hunt HUl & Betts v. Moore, 
289 N.W. 112, 218 Iowa 1328. 
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Kan.—Ross v. Haddam State Bank, 
214 P. 94. 118 Kan. 218. 

Mo.—Moseau Mills Sav. Bank v. Slt- 
ton, App., 267 S.W. 1080. 

N.T.—Gold v. Ross, 187 N.Y.S. 72, 
196 App.Div. 721—Bond & Mort¬ 
gage Guarantee Co. v. Upland 
Realty Co., 176 N.Y.S. IS. 187 App. 
DIv. 469—Kohl y. First Trust Co. 
of Tonawanda, 299 N.Y.S. 818, 164 
Mlsc. 420. 

N.C.—Taylor v. Everett 124 S.E. 816, 
188 N.a 247. 

Ohio.—^Dever y. Reeves Engineering 
Co., 6 Ohio App. 77. 

Or.—^Phea Co. v. Salem Fruit Un¬ 
ion, 206 P. 970, 108 dr. 614, deny¬ 
ing rehearing 201 P. 222, 193 Or. 
614—^Phez Co. v. Salem Fruit Un¬ 
ion, 201 P. 222, 108 Or. 614, 26 A. 
L.R. 1090, rehearing denied 206 P. 
970, 103 Or. 614, 26 A.L.R. 1090. 

Pa.—^McBride v. Western Pennsyl¬ 
vania Paper Co., 166 A. 720, 263 
! Pa. 846—Depuy y. Loomis, 74 Pa. 
Super. 497. 

S.C.—Stroman v. South Carolina 
Power Co., 167 aS. 844, 168 S.C 
688 . 

Tex.—Texarkana Nat Bank v. Hub¬ 
bard, CIv.App.. 114 S.w.2d 889, er¬ 
ror dismissed. 

Wash.—City of Tacoma v. Young, 16 
P.2d 617, 170 Wash. 386—Llan v. 
Huglen, 261 P. 686, 141 Wash. 869. 
18 C.J. p 709 note 28. 

AgrMotnant as to madioal oare^ hos. 
pltal expenses, oto. 

(1) Where plaintiff’s husband con¬ 
tracted with a hospital to furnish 
plaintiff a special nurse and special 
care, plaintiff was the direct benefi¬ 
ciary of the contract and entitled to 
recover damages for any personal In¬ 
juries sustained by reason of its 
breach.—Gooch v. Buford, aC-A. 
Tenn,, 262 F. 894. 

(2) A husband being under a legal 
obligation to furnish medical serv¬ 
ice to his wife, a contract with a 
husband based on sufficient oonsld- 
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As a general rule, an actiqn^on a contract cannot 
be maintained against a person who is not a party 
to it.i^ The general rule that an action on con¬ 
tract cannot be maintained against a person not 


eratlon whereby medical servlees are 
to be furnished to hla wife Is en¬ 
forceable by her as the beneficiary 
of the contract.—Sloss-Sheffleld Steel 
& Iron Co. V. Taylor, 77 So. 79, 16 
Ala.App. 241. 

(3) An automobile liability Insur¬ 
er's promise to injured policeman, t'o 
pay policeman's hospital expenses as 
part of the consideration for settle¬ 
ment of claim asrainst Insured, in¬ 
ured to th6 benefit of public hos¬ 
pital which furnished services, and 
was enforceable by such hospital.— 
Goldwater v. Citizens. Casualty Co. 
of New York, 7 N.Y.S.2d 242. 

(4) Where employer and insurer 
agreed, as part of consideration in 
settlement of compensation suit, to 
pay medical and surgical services 
rendered employee, such promise 
constituted contract for benefit of 
third person and was enforceable by 
surgeon who was only person to ren¬ 
der medical and surgical services to 
employee.—Johnson v. Armstrong ft 
Armstrong, 66 P.2d 992, 41 N.M. 206. 

Agreements for benefit of subooxu 
tractor’s laborers and material. 

(1) A subcontractor Is entitled to 
recover for work done, oh an agree¬ 
ment under which the assignee of 
sums due to the contractor under¬ 
took to pay claims against the con¬ 
tractor.—Bradley V. McDonald, 118 
N.H. 340, 218 N.Y. 861. 

(2) The builder of a mausoleum is 
liable to those furnishing material 
to the amount unpaid on contract, 
whore the contractor became insol¬ 
vent and unable to perform contract, 
and where they had agreed with 
contractor to complete work and to 
pay for all material not already paid 
for not exceeding contract price.— 
Humboldt Brick Mfg. Co. v. Kenne¬ 
dy, 173 P. 802, 108 Kan. 286, 

(3) Where a contract of a general 
contractor provided that the contrac¬ 
tor should pay all bills of subcon¬ 
tractors and hold the commissioners 
harmless, this contract was for the 
benefit of merchants furnishing sup¬ 
plies to a subcontractor and the gen¬ 
eral contractor was liable under his 
contract for such bills.—Disney 
Bros. V. CompbeU County, 6 Tenn. 
App, 569. 

<4) Building construction contract, 
providing that bills for materials 
should be sent to and paid by build¬ 
ing owner, was hold made for bene¬ 
fit of those furnishing materials, so 
as to entitle lumber company to sue 
owner for value of materials fur^ 
nlshed by It, though not entiUed to 


lien.-Prouty Lumber ft Box Co. v. 
McGulrk, Or., 66 P.2d 481, rehearing 
denied 68 P.2d 473. 

Kaizlage settiement 
A provision of a marriage'settle¬ 
ment made between citizens of the 
Swiss Republic pursuant to the law 
of their canton, that one third of 
the community estate of the spous¬ 
es should go to the surviving chil¬ 
dren on the death of either, Is sup¬ 
ported by oonsideratlon, and can be 
enforced by the • <Aildren.—In re 
Schmoll’s Estate, 181 N.Y.S. 642, 191 
App.DIv. 485, reversing 177 N.Y.S. 
670, 108 Mlsc. 492, and affirmed 180 
N.B. 893, 280 NX 559. 

17. tl.S.—Oagoodby v. Talmadge, C. 
GA.N.Y., 46 P.2d 696—Utah Const. 
Co. V. State Highway Commission 
of Wyoming, aC-A.Wyo., 28 P.2d 
688, reversing. D.G, 16 P.2d 822, 
certiorari granted State Highway 
Commission of Wyoming v. Utah 
Const Co., 48 S.Ct 437, 277 U.S. 
580, 72 L.Ed. 997, and reversed on 
■ other grounds 49 S.Ct 104, 278 U. 

S. 194, 78 L.Ed. 262. 

Ala.—^Birmingham Waterworks Co. 

V. Brooks, 76 So. 615, 16 AlaApp. 
209, certiorari denied Ex parte 
Brooks, 76 So. 996, 200 Ala. 697. 

CaJL—Tiffany ft Co. v. Spreckels, 262 
P. 742, 202 CaL 778—Galusha v. 
Praser, 174 P. 311. 178 CaL 658— 
Kendls V. Cohn, 265 P. 844, 90 Cal. 
App, 41; Kendls v. Cohn, 265 P. 
•856, 90 Cal.App. 796. 

Pla,—Jenkins v. City Ice ft Fuel Co., 
160 So. 216, 118 Pla. 796. 

Ga—^Monroe v. Diamond Slatch Co., 
185 S.E. 814, 182 Qa. 488. 

HI.—Gardner v, Shekleton, 268 HL 
App. 888—^Pirst Trust ft Savings 
Bank v. Economical Drug Co., 260 
llLApp. 112. 

Iowa.—^Leytham v. Hassett, 204 N. 

W. 237, 200 Iowa 199. 

Ky.—Brewer v. CloypooL 269 B.W. 
747, 207 Ky. 629—Consolidation 
Cool Co, V. King, 244 S,W. 803, 196 
Ky. 64—Haldeman v. Haldeman, 
197 S.W. 376, 176 Ky. 686. 

La.—^Perry v. Shockley, App., 3 La. 
App. 25. 

Md.—Goldman v. Hkrford Road 
Bldg. Ass'n. 188 A. 848, ISO Md. 
677—Crane Ice Cream Co. v. Ter¬ 
minal Freezing ft Heating Co., 128 
A. 280, 147 Md. 688, 89 A.L.R. 1184. 
Mich.—Lewls^Hall Iron Works v. 
Bethel African M. E. Church, 218 
N.W. 760, 242 Mich. 126. 

Mo.—^Muenlnghaus v. James, 24 S. 

W.2d 1017, 324 Mo. 767. 

N.Y.—Shaiff V. Mishken Drug Corpo¬ 
ration, 249 N.Y,S. 28, 140 Mlsa 
7L 


Ohio.-Pischbach v. Cook, 180 N.E. 

385. 41 Ohio App. 496. 

Okl.—^Llnk V. Durant Grain & Ele¬ 
vator Co., 221 P. 482, 94 Okl. 216. 
Tex—Humble Oil & Refining Co. v. 
Jayipe, avJlpp,, 48 S.W.2d 667— 
Thoa W. Blake Lumber Co. v. 
Guaranty State Bank of Woodville, 
ClvApp., 290 S.W. 187. 

Wash.—Kllks v. Tenet Mortg. Co., 
299 P. 867, 162 Wash. 614. 

Wyo.—^Lingle Water Users’ Ass’n v. 
Occidental Building & Loan Ass’n, 
297 P. 885, 887, 48‘ Wyo. 41, citing 
Corpus Juris. 

18 C-J. p 718 note 58. 

"It is clear that in private affairs, 
everybody has the right to choose 
with whom he will contract or win 
not contract, and that one person 
cannot be put Into contractual rela¬ 
tions with another with whom he 
has refused to deal by any arrange¬ 
ment or understanding between the 
other person and a third person."— 
Coast Fisheries Co. v. Linen Thread 
Co., D.C.Ma8a., 269 P. 841. 844. 

BTo contract Implied 
Where an express contract exists, 
covering the entire subject matter 
involved, a third person although 
benefltedi by the contract, or the per¬ 
formance thereof, cannot be held lia¬ 
ble on an implied contract—^North¬ 
western Military ft Naval Academy 
V, Wadleigh, 267 IlLApp. 1. 

Lessee of party 

Contractor employed by lessor to 
Install revolving doors could not re¬ 
cover against lessee on theory that 
the agreement was made for the les¬ 
see's benefit, where lessee was evict¬ 
ed by foreclosure of mortgage and 
the tenancy terminated, since in such 
case the consideration for the agree- . 
ment failed.—Van Kannel Revolving 
Door Co. V. Poughkeepsie Hotel Oo., 
192 N.Y.S. 78, 199 AppJJlv. 60S. 
Snboontcaotox 

(1) Where there is an express 
contract whereby a subcontractor 
undertakes to perform tiie obliga¬ 
tions of the original" extractor, the 
subc ontra ctor to^^thereby and 
is liable for a br^^lKereol—^Kraft^ 
v. Grider, 221 llLApp. 467. 

(2) Subcontractor was held not 
liable to owner for defective work, 
where owner's contract was solely 
with general contractor.—Kircher v. 
Hunter, 281 P. 1047. 101 CalApp: 
548. 

(8) Subcontractor’s property in 
original packages was held not to 
pass to owner, under contract with 
contractor allowing him to take all 
materials in case of default—Com- 
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a patty to it is especially applicable when the 
contract is under scales Thus, an agreement 
between persons by which one agrees to sell goods 
to the other, taking the notes of a third person 
in payment, does not bind such third person to 
give the notes, even though he may know of the 
agreement.^® So, also, if a person employs another 
to do work for him, he is not liable to an action for 
services performed in the work by a third person 
under a contract between such third person and the 
employee,^® nor for materials furnished by a third 
person under a contract with the employee,un¬ 
less the third person proves a new contract, express 
or implied, with himself .22 A creditor cannot sue 
the debtor of his debtor,23 nor can one by paying 
another’s debt give himself a right of action against 
the debtor.24 Also, a debt incurred by one person 
on account of another will not create an obligation 
in favor of the person creating the debt where it 
was not made at the request of the other,25 and a 
debt cannot be satisfied by the recovery of damag¬ 
es from a stranger to the contract whereby the debt 
was created.25 The incidental duties arising out of 
a contract are, like the contract obligations, binding 
on the contracting parties, but not on persons who 
are strangers to the contract.2 7 

However, one signing another’s name to the con¬ 
tract for personal reasons, but informing the par¬ 
ties they could look to him for fulfillment, may be 
sued on such contract,28 and a third person assum¬ 


ing an indebtedness under a contract may be held li¬ 
able thereon.29 

Where contracts are evidently part of the same 
transaction, a person who becomes a party to one 
of such contracts which provides for the other is 
bound by the terms of both.®® 

Assignees and representatives. The parties to a 
contract, except in a limited class of agreements, 
such as those for personal services and the like, 
are presumed to have intended to bind their as¬ 
signees and legal representatives as well as them¬ 
selves,® ^ and hence a party to the contract has the 
same right to enforce it against such third persons 
as he has to enforce it against the other party to 
it.®2 

Parties not named in contract. The real party to 
the contract, although his name may not appear 
therein, in the adjustment of disputes arising out 
of that contract between the contracting parties, 
should be allowed to be sued thereon.®® Likewise, 
a principal is bound by the contract of his agent 
within his authority, even though he is not named 
in the contract or his interest disclosed, as shown 
in the CJ.S. title Agency §§ 239-253. 

§ 521. •— Person Who Has Ratified by Re* 
ceipt of Benefits 

A third person may become bound under a contract 
by knowingly accepting benefits where the contract waa. 
made in his behalf. 


monwealth'y. McFarland-Meaide Co., 
86 Pa.Super. 67. 

(4) Stipulation In contractors’ ap¬ 
plication to surety company that ev¬ 
idence of loss paid by surety should 
be conclusive was not binding on as¬ 
signee of earnings of subcontractors. 
—Bankers’ Nat. Bank v. Royal In¬ 
demnity Ca, 2S1 N.W. 798, 181 Minn. 
182. 

18. Moss.—Exchange Realty Co. v. 

Bines, 18 N.¥:.2d 425. 

IS CJ. p 713 note 64. 

19k N.H.—Howland V. Oates, 62 N, 
H 298. 

N.t!—P itch y. Dederlck, 87 N.T, 226. 

90. Del.—Board of Public Educa¬ 
tion In Wilmington v. .^tna Cisu- 
alty & Snrety Co., 162 A. 600, 603, 
4 W.W.Harr. 856, citing Ooipui Ju¬ 
ris. . 

18 CJ. p 718 note 66. 

. 2L E:y.—Russell Lumber & Supply 
Co. y. Grooms, 21 S.W.2d 886, 231 
Ky. 644. 

.13 C.J. p 718 note 57. 

lai HL—Lumaghl y. Neuber, 67 IlL 
. 260. 

La.—^McIntosh v. Clanuon, 18 La. 
469. 


N,M.—Price v. Garland, 6 P. 472, 8 
N.M. 286. 

W.Va.—Chapman y. Pittsburgh, eta, 
R. Co., 18 W.Va. 184. 

23. Aria—Weatherford y. Adams, 
251 P. 463, 81 Arts. 187. 

IS CJ. p 718 note 69. 
stik Me.—Brown v. Chestervllle, 68 
Me. 241. 

IS aJ. p 718 note 60. ■ 

Money paid without previous re¬ 
quest or promise see the CJ.S. ti¬ 
tle Money Paid S 3, also 41 C.J. p 
IS notes 26-36. 

25. Tex.—Gose y. Wichita County, 
CIv-App., 16 aw.2d 148. 

26. Okl.—Allen v. Ramsey, 41 P.2d 
668 , 170 OkL 480, 97 A.L.R. 1269— 
Sharp v. Keaton, 246 P. 862, 117 
Okl. 131. 

27. Ga.—Cobb v. C. Everett Clark 
Co., 45 S.E. 805, 118 Ga. 488. 

18 C.J. p 718 note 61. 

Trlpartlts ogieeaent 
Party making promise In tripartite 
agreement Inuring to benefit of an¬ 
other must perform promise.—^In re 
Roos’ Estate, 230 N.T.3. 832, 182 
Mlsa 335. 

28. Pa.—Coltun y. Gets, 97 Fa.Su- 
per. 691. 


29. Miss.—Hickory Inv. Co. v. 
Wright Lumber Co., 119 So. 308,. 
162 Miss. 826. 

301 TT.S.—Male y. Lafferty, aC.N.Y., 
106 F. 664. 

S.D.—Evans & Howard Fire Bridk 
Co. v. National Surely Co., 173 N. 
W. 448, 450, 43 S.D. 109, quoting 
Corpus Juxls. 

31. N.T.—Kernoohan v. Murrsy, 18 
N.B. 868, 111 N.T. 806, 7 Am.S.R. 
744, 2 L.R.A. 188. 

32. Ark.-^ohnson y. Walker, 26 
Ark, 196. 

Iowa.—In re McIntosh, 169 N.W. 228,. 
182 Iowa 23. 

Mich.—Michigan Cent R. Co. v. Chi¬ 
cago. eta, R. Co., 98 N.W. 882, 132 
Mich. 824. 

Liabilities on contract assigned and 
actions against assignee generally 
see the C.J.S. title Assignments SS 
107, 131. 

Rights of action against representa¬ 
tive of deceased and capacity In 
which sued see the C.J.S. title Ex¬ 
ecutors and Administrators SS 693, 
714, also 24 C.J. p 789 note 66. 

33. Ga.—J. B. Colt Co, y. Hlland, 
184 S.E. 142, 85 GaAipp. 650. 
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If with full knowledge of all the facts a per¬ 
son ratifies an agreement which another person has 
improperly made concerning the property of the 
person ratifying it, he thereby makes himself a 
party to it. He is in precisely the same position 
in this respect as if the original agreement had been 
made with him and it has been held that one who 
knowingly accepts the benefits intended as the con¬ 
sideration coming to him under a contract volun¬ 
tarily made by another in his behalf becomes bound 
by reason of such acceptance to perform his part of 

the contract.35 

§ 522. -Third Person on Whom Contract 

Imposed Duty 

Although a contract cannot Impose any contractual 
obligation on one not a party to It, a duty may some¬ 
times be Imposed on third persons not to Interfere with 
Its due performance. 

While a contract cannot impose any contractual 
obligation on one not a party to it,*® and persons 
not bound by a contract have been held not liable 
for damages on its breach, although they have aid¬ 
ed or abetted the party in its violation,®'^ a duty 
may sometimes be imposed on third persons not to 
interfere with its due performance.*® It seems to 
he well settled that, where there is an express con¬ 
tract of service for a definite period of time, a per¬ 
son who induces cither party to break it is liable to 
an action, as shown in the CJ.S. title Agency § 10, 
and the CJ.S, title Master and Servant §§ 624-632, 


§ 523 

also 39 C.J. p 1370 note 12-p 1377 note 39, and some 
courts apply the rule to other contracts.*® 

§ 523. Nature, Form, and Grounds of Action 
a. In general 

h. Building and construction contracts 
a. In General 

Ordinarily, parties to a valid contract have a right 
to resort to the usual processes of the courts for the de¬ 
termination and enforcement of the agreement, unless 
they have provided their own remedies for a breach 
thereof and such remedy does not contravene the law or 
violate public policy. 

Ordinarily, parties to a valid contract have a right 
to resort to the usual processes of the courts for 
determination and enforcement of the agreement,^® 
and it is the duty of the court to find the way of 
justice.^^ Failure by one party to perform a valid 
and subsisting^* contract in accordance with its 
terms confers on the other party a cause of ac¬ 
tion for its breach,^* unless the circumstances are 
such that performance is rendered unnecessary, or 
unless nonperformance is excused, as shown supra 
§§ 451-493. The availability or exclusiveness of 
particular forms of actions as" affording remedies 
for the enforcement of contracts, or for the recov¬ 
ery of damages for their breach, is more appropri¬ 
ately treated elsewhere in this work under specific 
titles, as set out in the note below ,*4 and where a 
plaintiff sets up two different causes of action on 
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34. U.S.—-Drflkoly v. Gregg, Md., 8 
Wall. 242, 0 L.Md. 409. 

13 C.J. p 714 note 87. 

TCftpct of raimotiUon of agent’s con¬ 
tracts generally see Agency S 64. 

35. Ija.—New Orleans Public Serv¬ 
ice V. Lind, 121 So. 786, 10 La.App. 
736. 

Tex.—Dallas Lumber Co. v. Golde, 
Civ.App., 1 S.W.2a 456, reversed on 
other grounds, Com.App,, 12 S.W. 
2d 187. 

13 C.J. p 714 note 68. 

83, Mont.—Burden v. Blllng State 
Bank, 245 T». 968, 76 Mont 24, 46 
A.1*R. 906. 

37. N.M.—Gallup Electric Light Co. 
V. Pacific Impr. Co., 118 P. 848, 16 
N.M. 86. 

88; Colo,—McCreery v. Miller's Qro- 
oerterla Co., 64 r.2d 803, 805, 99 
Colo. 499, citing Ooxpns Juris. 

Md.—Goldman v. Harford Road Bldg. 
Ass'n, 1,33 A. 843, 150 Md. 677. 

13 C.J. p 714 note 69. 

30. Tenn.—Murray v. La Pollette 
Coal, etc., Co., 3 Tenn.Civ.A, 86. 

18 C.J. p 714 note 69. 

Bsstialnt of trsAe 
Contracts not to engage in busi¬ 


ness may impose duty on others not 
to interfere with performance.— 
Weber v. Nonpareil Baking Co., 274 
P, 982, 984, 85 Colo. 282, citing Cor¬ 
pus Juris. 

Interference with contractual rights 
as a tort generally see the C.J.S. 
title Torts !S 42-^4, also 62 C.J. p 
1187 note 28-p 1148 note 99. 

40. Mass.—Inhabitants of Town of 
Salisbury v. Salisbury Water Sup¬ 
ply Co., 181 NJB. 194, 279 Mass. 
204. 

41. Ind.—Abshire v. Smith, 166 N.B. 
408, 86 Ind.App. S'64. 

43. S.C.—Wharton v. Tolbert, 66 S. 

E. 1066, 84 8.C. 197. 

13 C.J. p 696 note 83. 

43. Ky.—Peck-WUliamson Heating, 
etc., Co. V. Miller, 118 S.W. 376. 

La.—^Posner v. Dale & Son, 8 La. 
App. 677. 

Mich.—Walton School of Commerce 
V. Stroud, 226 N.W. 888, 248 Mloh, 
86 . 

Minn.—Petrlch v. Berkner, 172 N.W. 

770, 142 Minn. 461. 

Rights and liabilities generally on 
a breach of ^ contract are treated 
supra 55 468, 472. ^ 
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Sufficiency of performance see supra 
55 494-515. 

Whets there is no breach of the 
contract, of course, there can be no 
cause of action for a breach thereof. 
Accordingly, where a trucker has 
been given all the rock to haul that 
was called for tmder his contract, 
he cannot complain that the contrac¬ 
tor used a barge to haul rock on oth¬ 
er projects.—^Peabody v. Star Sand 
Co., 66 P.2d 1018, 186 Wash. 91. 

44. Distinctions, and right to elect, 
between actions In contract and 
tort see the title Actions 55 44-61. 
Right or necessity of suing In gen¬ 
eral or special assumpsit see the 
title Assumpsit 5 9. 

Right to join distinct causes of ac¬ 
tion see the title Action^ 55 75, 83. 
Use of particular actions see: 
Cancellation of Instruments 
Covenant, Action of 
Debt, Action of * 

Injunctions 
Specific Performance 
Use of particular common counts 
• see: 

Money Lent 
Money Rebeived 
Use and Occupatio]i 
Work and La^r. , 
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the same contract, the real nature of the cause of 
action which is available will be determined from 
the nature of the contract itself.^® 

Election of remedies. It frequently happens that 
a particular state of facts arising in connection 
with the contract may give a party thereto the 
choice between several different remedies and is 
appropriately treated elsewhere in this work.^® In 
order for an unexpressed but implied duty arising 
out of a contract to give the injured party the right 
of election to sue under the contract or to proceed 
for damages, as in case of tort, as discussed in the 
title Actions § SO, there must be a legal wrong com¬ 
mitted on the person or property of the complaining 
party>7 

Contractual stipulations. Parties to a contract 
may provide their own remedies for a breach there¬ 
of,^® provided the remedy thus made available does 
not contravene the law or violate public policy.^® 
As to the effect of an express provision in the con¬ 


tract for a remedy in the case of a breach, the au. 
thorities are not in harmony, some holding the con¬ 
tractual remedy is generally®® exclusive,while 
others hold the contrary,®2 unless the contract de¬ 
clares the remedy to be exclusive.®* The true rule 
would appear to be that the question is to be solved 
by the intent of the parties as determined by a prop¬ 
er construction of their contract,®* but, in order.to 
be exclusive, the remedy provided must afford ade¬ 
quate relief.®® 

Law or equity. In the absence of grounds for the 
intervention of equity, an action for damages for 
breach of contract must be brought at law,®® and 
the fact that a party may have a remedy in equity 
will not prevent his maintaining an action at law 
because of a breach of the contract.®^ 

Contract for payment in notes or property. 
Where a party has the right to discharge his obli¬ 
gation by the delivery of notes, or of specific arti¬ 
cles or services, it has already been seen, supra § 


4 B. CaJ.—Grotefend v. May. 16S P. 

27, 3S CaLApp. 821. 

48. Election of remedies: 

Generally see the C.J.S. title Elec¬ 
tion of Remedies f 2, also 20 C.J. 
p 4 note 26-*p 5 note 32. 

Options to terminate see supra S§ 
396-405. 

Provisions for forfeiture see supra 
!S 406-411. 

Remedies arising out of: 

Fraud see supra ! 167. 

Duress see supra § 169. 

Mistake see supra S 146. 
Rescission of contract see supra 
§§ 413-448. 

Rights arising out of: 

Part performance see supra S 611. 
Substantial performance see su¬ 
pra S 608. 

Right to accept abandonment of 
contract by adverse party see 
supra S 478. 

47. Ga.—Yarn Turpentine A Cattle 
Co. V. Allen & Newton, 144 S.E. 
47, 88 Ge-App. 408. 

48, XT.S.—^Hunt V. Detroit Sulphite 
Pulp & Paper Co., D.CN.T., 16 F. 
Supp. 698. 

Tex.—Magnolia Provision Co. v. 
Coleman, ContApp., S S.W.2d 412, 
reversing Coleman v. Magnolia 
Provision Ca, Oiv.App., 287 S.W. 
294. 

4fc Or.—Oregon Growers' Co-Op. 
Ass’n V. Lents, 212 P. 811. 107 Or. 
661. 

Tex.—Municipal Gas Co. v. Lone 
Star Gas Co., Clv^APP., 269 S.W. 

. ' 684, aiHrmed 8 S.'W.2d 790, 117 Tex. 
881, 68 A.LJt. 787. 

aa Or.—Bottemlller v. -Ball, 279 P. 
642, 110 Or. 266. 69 A.L.R. 961. 

HL U.S.—Sohxninke Milling Co. v. | 


Diamond Bros., CCA.Iowa, 99 F. 
2d 467. 

Ark.—Edwards v. Perdue, 6 S.W.2d 
20, 177 Ark. 241. 

18 CJ. p 696 note 49. 

set. U.S.—Commercial Credit Co. v. 
Insular Motor Corporation, C.C.A. 
Porto Rico, 17 F.2d 896—Clarke 
Const. Co. V. XT. S., C.C.A.I1L. 290 
F. 192. 

Mass.—Finkelstein v. Snelerson, 178 
N.E. 703, 704, 278 Mass. 424, citing 
Coipns Juris. 

18 C.J. i) 696 note 60. 

'6a Mont.—■White v. Jewett, 78 P. 
2 d 86. 

54. D.S.—In re Hale Desk Co., C.C. 

A.N.T., 97 F;2d 872. 

Tex.—^Powers v. Sunylan Co., Com. 
App., 26 S.W.2d 808, reversing 
Sunylan Co. v. Powers, CIv.App., 
14 S.W.2d 894, and affirmed Powers 
V. Sunylan Co., CosouApp., 27 S.W. 
2d 129. 

13 C.J. p 696 note 61. 

Banltable oonstnctloii 
Whether clause relied on as set¬ 
ting forth exclusive remedy for 
breach of contract is to be so inter¬ 
preted, depends not only on language 
and literal meaning of words there¬ 
in. but on Intent of parties revealed 
by instrument as a whole, back¬ 
ground of contract when executed, 
conduct of parties and nature of sub¬ 
ject matter involved, and, ao far as 
there is any choice, construction 
must be one which will be equitable 
rather than unreasonable, and under 
contract for sale of stock of two 
corporations and title to land with¬ 
in described area, clause, commenc¬ 
ing '“Provided’ that in case of de¬ 
fault," authorizing buyer on seller’s 
default to rescind contract or af-. 
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Arm contract and deduct from bal¬ 
ance of purchase price damages 
caused by default and receive dam¬ 
ages in excess of residue of pur¬ 
chase price was held to provide ex¬ 
clusive remedy for default, so that, 
on failure to rescind after seller’s 
nonwillful default, seller was enti¬ 
tled to recover balance of purchase 
price less damages caused by default, 
the word "provided" expressing a 
quallflcation, limitation, condition, or 
exception In respect to scope and op¬ 
eration of words previously used.— 
Hunt V. Detroit Sulphite Pulp & 
Paper Co., D.C.N.T., 16 F.Supp. 698. 
56. Tex.—Powers v. Sunylan Co., 
Com.App., 26 S.W.2d 808, revers¬ 
ing Sunylan Co. v. Powers, Civ. 
App., 14 8.W.2d 894, and affirmed 
Powers V. Sunylan Co., Com.App., 
27 S.W.2d 129. 

56. Md.—Jersey Boulevard Corpo¬ 
ration V. Lerner Stores Corpora¬ 
tion, 178 A. 707, 168 Md. 582. 

Minn.—Petrich v. Berkner, 172 N.W. 

770. 142 Minn. 451. 

Mo.—Long V. Long, 121 S.W.2d 800, 
802. citing Corpus Juris. 

Tex—City of Kirbyvllle v. Smith, 
C1V.APP., 104 S.W.2d 664—Zaun- 
brecher v. Trim, Cir.App., 81 S.W. 
2d 839. 

Wash.—Short v. Dolling, 85 P.2d 82, 
178 Wash. 467. 

13 C.J. p 696 note 66. 

Contracts In general as ground and 
subject of Jurisdiction in equity 
see the C.J.S. title Equity § 62. 

57. Ala.—^Hamll v. Flowers, 68 So. 
994, 184 Ala. 301. 

Ga.—Southern R. Co. v. Branch, 71 
S.E. 696, 9 Ga.App. 810. 

Iowa.—Dockstader v. Des Moines Y. 

M. a A., 109 N.W. 90$. 

13 CLJ. p 696 note 66, 
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pay the builder what his work' is reasonably worth.®^ 
So, also, assumpsit will lie where the contract has 
been rescinded by the owner,®* or where the builder 
is justified in not proceeding further under a con¬ 
tract of which the owner has committed a substan¬ 
tial breach,®® or of which there has been a mutual 
rescission;®® or where the contract is not entire 
and before completion the builder’s work is, without 
his fault, destroyed by inevitable accident,®^ or by 
fire,®® and while under the control of the owner;®® 
or where the terms of a special contract have been 
afterward varied by the agreement of both par¬ 
ties,*7® or where the work was not performed and 
the materials were not supplied under a special 
agreement,^! as where such material departures 
from plans and specifications are made at the in¬ 
stance of the owner as will result in a different un¬ 
dertaking from that contracted for and partly per¬ 
formed and no agreement is made as to the price 
for such departures or where by some default 
of his own the builder is precluded from recovering 
on a special agreement;^® or where full perform¬ 
ance is rendered impossible by the conduct of the 
ownerJ* Moreover, assumpsit for the value of the 
work performed and the materials furnished is the 
only remedy available to a builder who has not com¬ 
plied with his contract,*^® or where the action is for 
extra work, not provided for by the contract;^® or 
where the contract is void for want of a record of 
a memorandum thereof as required by statute,^^ 
his recovery being limited to the price fixed in the 
attempted contract.'^® Assumpsit, however, will not 


sa Del.—McDaniel v. Webster, 7 
DeL S05. 

Ky.—Western v. Sharp, li B.Mon. 

144. 

Mass.—Gillls V. Cobe, 69 K.D. 455, 

177 Mass, 684. 

Tex—Graves v. Allert, Civ.App., 128 
S.W. 940. 

9 C.J. p 863 note 78. 

JLctloa held on oontraot and not on 
a quantum meruit—Utah Const Co. 

V. State Highway Commission of 
Wyoming. D.GWyo., 16 P.2d 322, re¬ 
versed on other grounds, C.C.A., 23 
F.2d 638, certiorari granted State 
Highway Commission of Wyoming 
V. Utah Const Co., 48 S.Ct 487, 277 
U.S. 580. 72 LBd. 997, and reversed 
on other grounds 49 S.Ct 104, 278 U. 

S. 194, 73 L.Ed. 262. 

5g. Mo.—Moore v. Gaus, etc., Mfg. 

Co., 20 S.W. 975, 113 Mo. 98. 

9 C.J. p 863 note 73. 

00. III.—Chicago V. Sexton, 2 N.H. 

263. 115 111. 230. 

ei. Pa.—White V. Braddock School 
Dist, 28 A. 136. 159 Fa. 20L 
9 C.J. p 868 note 75. 
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63. Ala.—Davis v. Badders, 10 Bo. 

422, 95 Ala. 848. 

9 GJ. p 864 note 7$. 

60, Ark.—Simpson v.< McDonald, 2 
Ark. 370. 

D.C.—Hammond v. Miller, 13 D.G 
145. 

64 Colo.—Cochran v. Balfe, 54 P. 

399, 12 Colo.App. 75. 

18 GJ. p 864 note 78. 

66 . CaL—San Francisco Bridge Co. 
V. Dunbarton Lnnd, etc., Co., 51 P. 
386, 119 Cal, 272. 

9 GJ. p 864 note 79. 

66 . Ala.—Kirkland v. Oates, 26 Ala. 
465. 

67. Mo.—Richardson v. Shaw, 1 Mo, 
App. 234. 

9 GJ. p 864 note 81. 
ea. Mass.—Cleary v. Sohler, 120 
Mass. 210. 

9 GJ. p 864 note 81 
69. Mo.—Haynes v. Second Baptist 
Church, 88 Mo. 285, 67 Ain.R. 418. 
9 GJ. p 864 note'88. 

76, Ala.—Hutchison v. Cullum, 28 
Ala. 622. 

9 GJ. P 864 note 84. 


71. DeL—McDaniel v. Webster, 7 
Del. 806. 

Pa.—Kline v. Foster, 1 Walk. 260. 

72. Ark.—Manuel v. CampbelL 8 
Ark. 324. 

9 GJ. p 864 note 86. 

73. U.S.—^Dermott v. Jones, D.C,, 23 
How.-220, 16 LJld. 441 

Ky.—Western v. Sharp, 14 B.Mon. 
144. 

74 DeL—McDaniel v. Webster, 7 
DeL 805. 

9 GJ. p 864 note 88. 

75. U.S.—Dermott v. Jones, D.G, 28 
How. 220, 16 L.Kd. 441 

Oontiaot M far as It ean be tiaeed 
fnmiehes the rule for damages 

CaL—De Boom v. Priestly, 1 CaL 
206. 

N.H—Wheeden v. Flske. 60 N.H. 
126. 

76. Md.—Harrison v. McLaughlin, 
70 A. 424, 108 Md. 427. 

9 GJ. p 864 note 90. 

77. CaL—Manniz v. R. L. Radke 
Co., 136 P. 62. 166 CaL 838. 

78. Cal—Mannix v.. E. L. Radke 
Co., supra. 


366, that on failure to perform as required by the 
contract, his obligation is converted into a money 
demand, and therefore action may be brought on 
such demand without seeking to compel the deliv¬ 
ery of the specific articles. 

b. Building and Construction Contracts 

Where there Is a special building contract, the build- 
er should In general sue on It, but where the contract has 
not strictly been complied with, assumpsit may be main¬ 
tained, and these rules are applicable to railroad con¬ 
struction contracts. Where the contract provides the 
consequences of a breach, the parties are generally bound 
thereby. 

Where' there is a special building contract the 
builder should sue on it;®® but it has been held, 
that, although the contract is specific, if the builder 
has fully performed the contract and nothing fur¬ 
ther remains to be d6ne but to pay the agreed com¬ 
pensation, the builder may sue in assumpsit, using 
the common count of quantum meruit,®® although 
in such a case the amount of recovery is fixed by 
the terms of the contract and not by the reasonable 
value of Ae services performed.®® Assumpsit un¬ 
der th€ common counts will lie where the builder 
has substantially but not strictly complied with a 
special building contract, if the owner has had the 
benefit of his work and has accepted it,®t the doc¬ 
trine resting practically on the acceptance of the 
work by the owner, not as finished according to the 
contract, but in its incomplete condition, and on the 
fact that in such condition it is a benefit to him,®® 
and there being an implied contract on his. part to 
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lie where the builder has entirely failed to perform 
his contract,or where the contract is an entire 
one, and the builder has performed part of it, and 
then willfully refuses without legal excuse, and 
against the owner's consent, to perform the rest.*® 

To recover damages from builder. Where the 
builder has broken the contract, the owner generally 
has the same remedy for damages as may be main¬ 
tained for the breach of any other contract,*^ or he 
may recoup such damages in an action by the build¬ 
er for compensation, as shown infra § 548. If the 
contract expressly provides that, on the failure of 
the builder to perform, the owner shall annul the 
contract and retain the unpaid part of the compen¬ 
sation, the owner is restricted to this remedy and 
cannot maintain an action for damages;** but it 
has been held that the fact that the owner retains 
out of the amount he has agreed to pay for the 
work the demurrage stipulated for a delay in com¬ 
pleting the work does not preclude him from bring¬ 
ing an action against the builder for a breach of 
the contract.** So, if the contract provides that, 
on tlie failure of the builder to perform, he shall 
have no pay for work performed and materials fur¬ 
nished, this fixes the consequences of a failure of 
the contractor to perform, and the owner cannot 
maintain an action for damages for such failure.** 
For a breach of a guaranty, by reason of defects, 
the owner may sue for damages and is no^ limited 
to the remedy provided by the contract, of having 
the imperfect work completed and then suing'the 
builder for the expense incurred.** An action on 
the case is mainta,inable against defendants who 
have agreed to erect a structure for their tort in 
destroying or spoiling the work which has been 
done.** 

Railroad construction contracts. In case of a 
breach of a railroad construction contract by the 


other party, an action for damages may be main¬ 
tained by either the railroad company*^ or the con¬ 
tractor.** If the contractor is prevented from com¬ 
pleting his contract by the wrongful act of the 
railroad company he may, in the same action, sue 
for the amount due for the work completed and for 
damages for the breach of the contract in prevent¬ 
ing him from completing it.** To entitle the con¬ 
tractor to maintain an action on the contract, there 
must have been a performance on his part accord¬ 
ing to the terms of the contract,*® and so he cannot 
sue on the contract where he has wrongfully aban¬ 
doned the work before completion,*^ or, if time was 
of the essence of the contract, where he has not 
completed the work within the time limited;** but 
if he has been permitted to continue after the time 
limited and the company has accepted the work, 
he may sue in assumpsit** and recover on a quan¬ 
tum meruit.** The contractor may also sue in as¬ 
sumpsit where, by consent of the railroad company, 
he has been released.from completing the work,** 
or the time of performance has been extended;** 
and if prevented from completing it by the railroad 
company, he need not resort to a special actidn but 
may sue in assumpsit on the implied liability of the 
company for the work done.*7 

§ 524. Conditions Precedent 

Conditions precedent to an action for breach of 
contract, other than those common to actions gen¬ 
erally, which are treated in the C.J.S. title Actions 
§§ 25-27, being identical with the conditions cre¬ 
ating the necessity for performance, have already 
been treated, as, for example, the necessity of a re¬ 
quest or demand, see supra § 478, or tender, see su¬ 
pra § 480, or performance of dependent covenants, 
see supra § 452, or fulfillment of conditions general¬ 
ly, see supra § 456.' Also, approval of a third person 


79. Wts.—Malbon v. Blrney, 11 Wis. 
107. 

9 C.J. p 865 note 98: 

80. D.C.— Hammond v. Miller, 18 D. 
a 145. 

9 C.J. p 865 note 94. 

81. N-T.—McElraevy, etc, Co. v. St 
Joseph's Home for Girls, 143 N.Y. 
S. 836. 

Tex.—^Waco Cement Stone Works v. 
Smith, Civ.App., 162 S.W. 1168, 
1159. 

9 C.J. p 896 note 91. 

88 . Ey.—O’Connor v. Henderson 
Bridge Co., 27 S.W. 251, 983, 96 Ky. 
638, 16 Ky.L. 244. 

8 a lio.—Earalose v. Dollman, 78 S. 

W. 917, 100 Mo.App. 347. 

84k Minn.—Spear v. Snyder, 18 K 
W. 910, 29 Minn. 468. 


'B6 k Ga.—Hilliard v. King, 68 S.H. 
649, 134 Ga. 817. 

ea Vt.—Wright V. Geer, 6 Vt 161, 
27 Am.D. 538. 

87. IT.S.—American Bonding & 
Trust Co. V. Baltimore &. 0. S. W. 
R. Co., Ohio, 124 F. 866, 60 GCA. 
62. 

8 Sw Ala.—Arrington v. Savannah, 
etc., R. Co., 11 So. 7, 96 Ala. 434. 

9 C.J. p 914 note 67. 

89. Ala.-—Tennessee, etc., R Co. v. 
Danforth, 20 So. 502, 112 Ala. 80. 

9 C.J. p 914 note 68. 

90. Fla.—^Flnegan V. L’Hngle, 8 Fla. 
413. 

Vt.—Barker v. Troy, eta, R. Co., 27 
VL 766. 

9 C,J. p 914 note 69. ^ 
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91. Fla.—Flnegan v. L’Bngle, 8 Fla. 
413. 

98. TJ.S.—Emerson v. Slater, Mass., 
22 How. 28, 16 L.Ed. 360. 

9 C.J. p 916 note 71. 

9a U.S.—Lee v. New Haven, M, & 
W. R. Co., CGConn., 15 F.Cas.No. 
8,197. 

94. Ill.—Snell v. Cottingham. 72 HL 
161. 

9 C.J. p 915 note 73. 

85. Md.—Baltimore, etc., R. Co. v. 
Resley, 7 Md. 297. 

9a vt—Barker v. Troy, eta, R. Ca, 
27 Vt 766. 

97. Md.—Rodemer v. Gonder, 9 Gill 
288. 

9 C.J. p 915 note 76. 
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as a condition precedent to an action is treated su¬ 
pra § 499. 

§ 525. Defenses 

a. In general 

b. Building and construction contracts 
a. In General 

To constitute a good defense to an action based on 
contract, the matters must be germane to the cause of 
action pleaded and must present a legal reason why plain- 
tiff should not recover. 

Many matters of defense, involving as they usu¬ 
ally do questions going to the essential elements of 
the contract, or to its rescission, performance, or 
breach, have already been treated in connection 
with the general discussion of the substantive law 
of contracts. Regard is had in this and the fol¬ 
lowing sections to such matters of defense as are 
not considered in the aforementioned discussion.* 

In general, it ma:y be laid down that matters, to 


§ 525 

constitute a good defense to an action based on con¬ 
tract, must be germane to the cause of action plead¬ 
ed and must present a legal reason why plaintiff 
should not recover.® ^ For example, the existence 
or breach of another and distinct contract cannot be 
pleaded in bar,®® particularly where it is not be¬ 
tween the same parties;! but a collateral agreement 
between the same parties relating to the* subject 
matter of the contract may be shown by way of de¬ 
fense,® and where a verbal contract is the consid¬ 
eration for a written one, a breach thereof may be 
shown in defense to an action on the written con¬ 
tract as a failure of consideration.® Also, it has 
been held no defense to a liability arising out of a 
contract that it may be determined by events hap¬ 
pening in another jurisdiction or that it may have 
indirect effects on extraterritorial rights.* 

A plea of contributory negligence is, by nature, 
entirely inapt as a defense to an action for breach 
of contract® 


sa Cal.—Sweat v. Jameson, 298 P. 

Ill, 112 Cal.App. 39. 

Colo.—^Houston v. Englewood Lum¬ 
ber Co., 253 P. 1069, 81 Colo. 155. 
Conn.—Prederlolt Raff Co. v. Mur¬ 
phy, 147 A, 709, no Conn. 234. 
La.—Exchange Nat Bank v. Fidelity 
Mut Life Ins. Co., 115 So. 446, 165 
La. 166. 

Mass.—Gallahue v. Niles, 188 N.E. 

601, 284 Mass. 602. 

Minn.—Bankers' Life Co. v. Farmers’ 
State Bank of Wllmont 247 N.W. 
239, 188 Minn. 349. 

N.Y.—In re Gude’s Estate, 270 N.T. 
S. 603, 161 Misc. 69, affirming 268 
N.Y.S. 811, 160 Misc. 56—Mer¬ 
chants’ Nat. Bank of Plattsburgh 
V. It Prescott St Son, 249 N.Y.S, 6, 
139 Misc. 603, affirmed 257 N.Y.S. 
900, 236 App.Div. 878, reargument 
denied 258 N.Y.S. 1016, 236 App. 
DIv. 764. 

Ohio.—Kinney v. Pooook, 8 Ohio N. 
P.,N.S., 121. 

Or.-Laird v. Prick, 18 P.2d 1029, 142 
Or. 639. 

Pa.—Excellent Cab. Works Corpora¬ 
tion V. Blue Bird C. Shoppe, 31 
Luz.Leg.Reg. 450. 

Tex.—Hall v. Odiome, Clv.App., 14 
S.W.2d 870, error dismissed—In¬ 
ternational Life Ins. Co. v. Stuart 
Civ.App., 201 S.W. 1088. 

Vt—Retail Merchants' Business Ex¬ 
pansion Co. V. Randall, 168 A. 857, 

108 yt 268 . 

13 C,J. p 697 note 90. 

De mlulTnls non enxat lees 
In action for breach of agreement 
defendant’s claim of excess dump- 
age charge deducted from defend- 
ant:s dividends is without merit 
where the total of such excess Is 
conceded to be only two dollars and 


twenty-eight cents, and it appeared 
that plaintiff’s officers offered to re¬ 
fund such excess, and defendant re¬ 
fused it because it was such a small 
amount, the principle “de minimis 
non curat lexf’ applying.—Caatorland 
Milk & Cheess Co. V. Shantz, 179 N. 
Y.S. 181. 

Uotters hdd. not to constitute de¬ 
fense 

(1) Party to written contract for 
advertising matter could not avoid 
liability by showing that third per¬ 
son had become liable for price.— 
Long-Costello v. Rider, Mo.App., 7 S. 
W.2d 387. 

(2) In action on notes given for 
price of copyrighted advertising plan 
and goods and supplies, it was held 
that plaintiff will not he relieved 
from payment of purchase-money 
notes on ground that he understood 
that similar scheme would not be 
placed with other merchants within 
ten miles, and that he thought sell¬ 
ers treated him unfhirly In selling 
similar scheme to a competitor.— 
Brenard Mfg. Co, v. Brown, 92 S.B. 
860, 120 ya. 767. 

(8) With respect to defendant 
hank's breach of its contract tp cred¬ 
it plaintiff’s checking account with 
five thousand dollars, for use during 
an ext^xdad vacation in California,’ 
it was no defense that plaintiff re¬ 
mained in California for some time 
despite the breach, and had feceived 
some benefit from the trip.—West- 
esen v. Olathe State Bank, 225 P. 837. 
76 Colo. 840. 

(4) Where plaintiff and defendant 
were equally responsible for employ¬ 
ing orchestra, excluding evidence 
that orchestra damaged defendant’s 
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theater was proper In action for 
breach of contract for Joint theater 
operation^Day v. Ferguson, 263 P. 
126, 129 OkL 22. 

(5) Party to litigation cannot as¬ 
sert a defense which Involves him in 
dishonorable purpose and prevail on 
strength of that assertion.—Darden 
V. American Bank & Trqst Co., ISO 
So. 507, 158 Miss. 742. 

(6) Other illustrations see 18 C. 
J. p 697 note 90 [b]. 

99. N.Y.—Levi V, L. A. Thompson 
Scenic Ry. Co., 218 N.Y.S. 666, 128 
Misc. 465. 

18 C.J. p 697 note 91. 

1. Colo.—^Linden v. Black, 40 P. 241, 
6 Colo.App. 174. 

18 QJ. p 697 note 92. 

ITo defense 

Rights of one contracting with de¬ 
fendant would not be defeated by 
any inconsistent contract defendant 
had with another, unless he was ad¬ 
vised of the other’s conflicting rights 
when his own contract was made.— 
Ric^Brown Lumber Co. v. Fleet- 
wood, 203 S.W. 692, 184 Ark. 840. 

8. N.Y.—IndelU v. Lesster. 116 N. 
Y.S. 46, 130 App.Dlv. 648. 

3. Iowa.—^Dlcken y. Morgan, 7 N. 
W. 146, 54 Iowa 684—Trayer v. 
Reeder, 46 Iowa 272—Puttman v. 
Haltey, 24 Iowa 426. 

^ U.S.—Irving Trust Co. v. Mary¬ 
land Casualty Co., C.C.A.N.Y., 83 
F,2d 168, 111 A.L.R. 781, certiorari 
denied Maryland Casualty Oo. v. 
Irving Trust Co., 67 S.Ct 84, 299 
tr.S. 571, 81 L.Bd. 421. 

6. Ala.—Hart v. Coleman, 68 So. 
815, 192 AIgu 447. 
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Criminal liability. The fact that defendant by 
his nonperformance may have incurred a criminal 
liability will not constitute a defense.® 

Subsequent performance or tender. Where an 
action has been commenced for the nonperformance 
of a contract, subsequent performance or tender of 
perfonnance will not defeat it if a cause of action 
had accrued, unless such performance was with the 
express or implied consent of plaintiff, or unless he 
has accepted what has been done as a partial or 
complete discharge of the agreement, as shown su¬ 
pra § SOZ So, where the act on which perform¬ 
ance is to become due is within the power of the 
party promising to perform, he cannot, after he has 
performed such act and after action has been 
brought on the contract, defend on the ground that 
he has retracted the act’’ 

Absence of damage. When the agreement is to 
perform a particular act as distmguished from an 
agreement to indemnify, it has been held no defense 
to an action for breach to show that plaintiff has 
not been damaged.® So, where nonperformance of 
a condition precedent is set up as a defense, it is 
not necessary that defendant show that he has sus¬ 
tained damage.® Further,, where defendant has 
failed to perform his contract in accordance with 
its terms, his liability for damages will not be de¬ 
stroyed by reason of the fact that plaintiff has, by 
his own exertions, been able to avoid loss.!® 

Election or right to sue another. In order to es¬ 
tablish a defense that plaintiff has elected to pro¬ 
ceed against a third person as the real party to the 
contract defendant is not bound to show such facts 
as would constitute an equitable estoppel; it is suf¬ 
ficient to show that plaintiff had a right of election 
and exercised it.li The mere fact that plaintiff in¬ 
tends to attempt to secure a repayment of his dam¬ 
ages from another source, if not successful against 

6. Pa.—Baum v. TJnlon Surety, eta, 

Co., 19 Pa.Super. 28. 

7. Vt—Bigelow T. Cross, 87 A. 969, 

69 Vt 264. 

a Mo.—^Hax V. Hax, 84 Mo.App. 306. 

13 C.J. p 697 note 99. 

9. Cal—^Langley v. Rodriguez, 65 F. 

406, 122 Cal. 580, 68 AdouS-R. 70. 

la Cal.—E. B. Thomas Fruit Co. v. 

Start, 40 P. 336. 107 Cal. 206. 

11. U.S.—Barrel! v. Newby, Ind., 

127 F. 656, 62 C.C.A 382. 

U.S.—Iowa Mfg. Co. V. B. F. 

Bturtevant Co., Iowa, 162 F. 460, 

; U CLOA 846, 18 L.R.A,N.S., 575. 

13. Ind.—Dowaglac Mfg. Co. v. 

Thnrston. 66 K.E. 684, 24 In'dApp. 

26A 


defendant, will not constitute a defense, where it 
is not shown that plaintiff has a legal claim which 
may be enforced against the third person.i2 a par¬ 
ty to a contract cannot complain' that his liability 
thereon is enforced, although plaintiff might have 
resorted to another remedy^® against a third per- 
son.^^ 

Inconsistent defenses. The right to set up incon¬ 
sistent defenses and the tests of consistency are 
treated in the C.J.S. title Pleading § 125, also 49 CJ. 
p 216 note 41-p 221 note 88. 

b. Building and Oonstrnction Contracts 

In actions on' building contracts, matters which do 
not show a legal reason why plaintiff should not recover 
will not constitute a good defense. 

In accordance with the general rule, particular 
matters, to constitute a good defense to an action on 
a building contract, must be germane to the cause 
of action and must present a legal reason why plain¬ 
tiff should not recover.^® In an action by the build¬ 
er for compensation, a defense of nonperformance 
is not permissible where defendant has, as author¬ 
ized by the contract, removed improper material and 
replaced it at the cost of plaintiff,^® and where the 
suit is for the contract price and for extra work, 
a defense to the entire cause of action that plaintiff 
has not entirely completed the contract cannot be 
austained.^'^ Where plaintiff claims for extras it is 
no defense that the contract provided for arbitra¬ 
tion of any dispute respecting its value, unless de¬ 
fendant has taken steps to select arbitrators, or de¬ 
manded or offered arbitration.^® The fact that an 
architect’s certificate does not comply with the re¬ 
quirements of the contract is not a defense, where 
defendant does not base his refusal to pay on that 
ground,!® Also, a prior suit in equity to' establish 
a mechanic’s lien is no defense to an action for com¬ 
pensation due under a building contract®® 

KunkeUnan v. Dechant, 91 PaSuper. 
689. 

la Colo.—Charles v. E, F. HalUck 
Lumber & Mfg. Co., 43 P. 648, 22 
Colo. 288. 

17. Conn.—^Morehouse v, Bradley, 69 
A. 987, 80 Conn. 611. 
la Ky.—Conrad v. Humphrey, 84 
S.W. 818, 27 Ky.L. 4. 

N.Y.—Van Note v. Cook, 66 N.T.S. 
1003, 65 App.Dlv. 55, ajSrmed 64 
N.E. 1126, 171 N.T. 659. 

9 C.J. p 865 note 14. 

19. N.T.—Tllden V. Buffalo Office 
Bldg. Ca, 60 N.T.S. 611, 27 App. 
Dlv. 610. 

Sa UL—See Erlkson v. Ward, 185 
ULApp. 269, affirmed 107 N.E. 698, 
266 UL 269, Ann.Ca8.1»16B 497. 


la WIs.—^Thomson v. Chicago, M. 

& St P. Ry. Co., 217 N.W, 927, 196 

WIs. 78. 

la IU.-^ee Melsel v. Kalms, 208 

IlLApp. 297. 

R.L—Chlaverlnl v. Vail, 200 A 462. 
saMters held not to oonstltnte Oe. 
fmuw 

(1) In an action for the balance 
due on a building contract it was 
held no defense that one defendant 
had withdrawn from' the enterprise 
into which he and his cobbllgor had 
entered, and that he had notified 
plaintiff thereof.—^Fogarty v. Witty, 
90 A 468, 244 Pa. 91. 

(2) Plaintiffs failure to secure 
building permit did not prevent re¬ 
covery for failure of civil engineers 
to furnish correct building grades.— i 
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Where the owner seeks to recover damages for 
the builder's nonperformance of his contract on 
which the builder was paid, defendant cannot plead 
that plaintiff was not legally bound by the con¬ 
tract to perform his part thereof ,21 or that defend¬ 
ant had nearly completed his work after the time 
within which he had agreed to complete and was 
prevented by plaintiff from completing it .22 

The necessity and effect of approval by a third 
person with respect to the sufficiency of perform¬ 
ance is treated supra §§ 496-500. 

In actions against owner. It is no defense to 
an action by a builder for expenses and probable 
profits that plaintiff has not paid subcontractors or 
materialmen,** even though stop notices have been 
served on defendant;** but defendant may show 
payment to a subcontractor under garnishment pro- I 
cecdings.*® Where the builder was evicted while 
he was willing to finish the work, a provision against 
an allowance of damages for delay in performing 
defendant’s obligation to furnish materisds is no de¬ 
fense.** A mistake in the contract may be avail¬ 
able to defendant as a defense, where there is no 
attempt to reform the contract, although the mis¬ 
take is not a mutual one.*'^ An implied condition 
in the contract that the work was not to be com¬ 
menced until a building permit was obtained is no 
defense to the owner in an action against him for 
damages sustained by reason of his failure to pro¬ 
cure such permit, where there is another implied 
condition in the contract that the owner would ob¬ 
tain the permit in time to allow the builder to pro¬ 
ceed with the work as his contract requires.** 

Subcontracts, The principal contractor, in the 
absence of a provision in the contract to the con¬ 
trary, cannot escape liability on his contract with 
the subcontractor because of the owner’s nonper¬ 
formance of his contract,** and the principal con¬ 
tractor cannot defeat the subcontractor’s action on 


the theory that the work was done for the owner.*^* 
§ 526. -Equitable Defenses 

By virtue of statutes in most Jurisdictions, equitable 
defenses may be set up in an action at law on a con¬ 
tract. 

In accordance with the general rule stated in the 
CJ.S. title Actions § 57, equitable defenses may, 
under statutes, be set up in an action at law on a 
contract;*! and under the head of equitable de¬ 
fenses are included all matters which before would 
have authorized an application to the court of chan¬ 
cery for relief against a legal liability, but which 
at law could not have been pleaded in bar.** How¬ 
ever, an equitable counterclaim may not be set up 
by virtue of such statutes.** 

At common law the rule is well settled that eq¬ 
uitable defenses cannot be set up in an action at law 
on a contract** 

§ 527. -Agreement Not to Sue 

An agreement made pendente lite that the suit shall 
abide the event of another action cannot be set up as a 
bar to the suit If plaintiff afterward chooses to proceed. 

The operation and effect of an agreement to ex¬ 
tend the time of payment of a debt, or not to sue 
for a certain time, is treated in the CJ.S. title Re¬ 
lease § 44, also 53 CJ. p 1245 note 49^ 1247 note 
61, and by analogy to a principle there stated, it has 
been held that an agreement made pendente lite 
that the suit shall abide the event of another action, 
cannot be set up as a bar to the suit if plaintiff 
afterward chooses to proceed.** 

§ 528. -Who May Urge Defense 

As a general rule, a defense, In order to be available, 
must be one which may be asserted by the party urging 
K in bis own right. 

As a general rule a defense, in order to be avail¬ 
able, must be one which may be asserted by the 


ai. Me.—Guilford M. B. Churob v. 

Clarke, 74 Me, 110. 

32. Ky.—Shields v. Perklna. 3 Bibb 
227, 

23. La.—^Dugue v. Levy, 46 So. 280, 
120 La. 869. 

3ft. N.J.—Coppola V. Graoade, 96 A. 

67, 88 N.J.Law 824. 

3& Pa.—Bates v. Carter Const Co., 
99 A. 818, 265 Pa. 200. 

38. U.S.—Famum v. Kennebec Wa¬ 
ter Dlst. Me., 170 F. 178, 96 CGA. 
855. 

37. N.T.—Manhattan Wrecking, 

etc., Co. V. BUdliti; 188 N.Y.S. 808, 
78 Miso. 896. 


38. N.T.—Weeks v. Trinity Church, 
67 N.T.S. 670, 58 App.Dlv. 196. 

38. Mo.—Baker v. J. W. McMurry 
Contracting Co., 228 S.W. 46, 282 
Mo. 685. 

3 ( 1 , u.S.—IT. S. Steel Products Co. v. 
Poole-Dean Co., Or., 245 F. 688, 
167 CC.A. 646. 

3L Ohlo.-TStandard Distilling & 
Distributing Co, v. Block & Sons, 
5 Ohio N.P.,N.S., 886, reversed on 
other grounds 86 N.B. 1182, 78 Ohio 
SL 448, 68 Clnc.L.Bul, 261, 60 Ohio 
L.R. 123. 

18 C.J. p 698 note 7. 

38. Iowa.—Carey v. Gunnison, 17 N. 
W. SSL 


Ky.—Buford v. Louisville, eto., R. 
Co., 82 Ky. 286. 

N.T.—Dobson v. Pearce, 12 N.Y. 166, 
62 Am,D. 152. 

18 C.J. p 698 note 8. 

33 . Or.—^Hamilton v. Hamilton 
Mammoth Mines, 228 P. 926, 110 
Or. 546. 

34. Colo.—Bennett v. American Beet 
Sugar Co., 255 P. 626, 81 Colo. 354. 

DL-^AIexander Lumber Co. v. .ffltna 
Accident ft Liability Co., 129 N.B. 
871, 296 IIL 600, reversing ^tna 
Accident ft Liability Co. v. Alex¬ 
ander Lumber Co., 216 Ill.App. 665. 

18 CJ. p 698 note 9. 

36. Me.Wewett v. Comlorth, 8 Me, 
107. 
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party urging it in his own right;*® but in an ac¬ 
tion to recover damages for breach of defendant’s 
agreement to do certain acts necessary to fix the lia¬ 
bility of a third person on a contract between him 
and plaintiff, defendant may, avail himself of any 
defense which such third person could have set up, 
since, if such defense is established, plaintiff could 
not have recovered of the third person, even if de¬ 
fendant had done his duty.®'^ Where a person, not 
himself bound by a contract because of noncompli¬ 
ance with statutory provisions, seeks to enforce it 
against one who is bound, or does not rely on the 
statute, defendant cannot set up in defense the 
voidability of the obligation as to plaintiff.** An 
agreement among creditors not to sue their debtor 
without the concurrence of a majority of the credi¬ 
tors does not inure to the benefit of ie debtor, and 
he cannot plead it in bar of an action against him 
by one of the creditors.** A contractor who agrees 
with another contractor to go on and complete the 
work stands in the original contractor’s shoes and 
can recover nothing except what the latter would 
have been entitled to -recover, but if he makes a 
contract with the owner to go on and complete the 
work according to the original specifications, his 


17 C.J.S. 

action to recover the contract price for doing the 
same is not subject to defenses which might have 
been set up against the original contractor.^® 

Parties to, and mutuality of, cross demands are 
discussed in the CJ.S. title Set-Off and Counter¬ 
claim §§ 48-53, also 57 CJ. p 444 note 53 et seq. 

Equities existing in favor of third persons. Eq¬ 
uities existing in favor of third persons against 
plaintiff cannot be availed of by defendant where 
he has received all the benefits to which he is en¬ 
titled under the contract.^i 

§ 529. -Contract for Benefit of Third Per¬ 

son 

One who seeks to take advantage of a contract made 
by another for his benefit takes It subject to all its terms 
and conditions, legal defenses, and inherent equities. 

One seeking to take advantage of a contract made 
for his benefit by another must take it subject to 
its terms and conditions,^* all legal defenses,4* 
and inherent equities arising out of the contract,^^ 
such as fraud of the party procuring it,^* the non¬ 
performance of conditions,^® or the right to a set¬ 


ae. CaJ.—Washer v. Independent 
Min. & Dev. Co., 76 P. 664, 142 Cal. 
702. 

13 CJ. p 698 note 18. 

Bffeot of nonjolndar 
If two or more persons sued Joint¬ 
ly may defeat plaintiff’s right to re¬ 
cover on a contract, either party 
sued separately may do so.—Lincoln 
V. Little Rock Granite Co., 19 S.W. 
1066, 66 Ark. 406. 

aV. Iowa.—^Reed v. Darlington, 19 
Iowa 349. 

3& N.C.—Evans v. Williamson, 79 
N.C. 86—Green v. North Carolina 

R. Co., 77 N.C 96. 

39. Ark.—Johnson v. Bamberger, 19 

S. W. 920. 

40. Pa—Philadelphia Hydraulic 
Works V. Schenck, 80 Pa 834. 

41. Ga—Upchurch v, Bunn, 48 S.E. 
409, 117 Ga 64. 

43, U.S.—Pennsylvania Cement Co. 
y. Bradley Contracting Co., C.C.A. 
N.T., 7 F.2d 822. 

Ala—Mlchle v. Bradshaw, 149 So. 
809, 227 Ala 802. 

Cal—Higgins v. Monckton, 88 P.2d 
616, 28 Cal.App.2d 723. 

Wis.—Watkins v. Watkins, 246 N.W. 
696, 210 Wls. 606. 

48. Ala^Dowllng v. Parker, 127 So. 
818, 221 Ala 68—^Meyerson v. New 
Idea Hosiery Co., 116 So. 94, 217 
AJa 158, 65 A.L.R. 1231—John P. 
Clark ft Co. v. Nelson, 112 So. 819, 
216 Ala 169, 63 AJLR. 173. 


’ Aria.—Duncan v. Nowell, 288 P. 682, 
27 Ariz. 461. 

Pla—Marianna Lime Products Co. v. 
McKay, 147 So. 264, 266, 109 Fla 
276, citing Oorpns Juria 
Ill.—Falkenherg v. Gust, 2 N.B.2d 
666, 286 IlLApp. 681. 

Me.—^Frothingham v. Maxim, 141 A. 
99, 127 Me. 68. 

N.C.—^Pittsburgh Plate Glass Co., 
Inc. V. Fidelity ft Deposit Co. of 
Maryland, 138 S.E. 148, 146, 193 N. 
C. 769, citing Corpus Jniia 
Okl—McBImey v. Bader, 73 P.2d 
156, 160, 181 Okl. 237. quoting Oor- 
pus Joiis—Commonwealth Cotton 
Olf Co. V. Lester, 9 P.2d 788, 748, 
166 Okl. 98, quoting Coipos Juris. 
Pa—Depuy v. Loomis, 74 PaSuper. 
497. 

Tenn.—Farrell y. Third Nat. Bank, 
101 S.W.2d 168. 20 TenaApp. 640. 
Tex.—^Dallas Lumber Co. v. Golde, 
Com.App., 12 S.W.2d 187, revers¬ 
ing, Civ.App., 1 a.W.2d 456. 
Utah.—Assets Realisation Co. v. 

Cardon, 372 P. 204, 72 Utah 697. • 
Wyo.—Fanners’ State Bank of Wor- 
land V. Nicholson, 264 P. 134, 135, 
36 Wyo. 221, quoting Corpus Juris. 
13 C.J. p 699 note 26. 

No defense shown 

Ky.—Citizens' Trust ft Guaranty Co. 
V. Peebles Paving Brick Co., 192 
S.W. 608, 174 Ky. 439. 

4t Ala—^Franklin Fire Ins, Co. v. 
Howard, 162 So. 688, 230 Ala 666, 
followed in Saint Paul Fire ft 
Marine Ins. Co. v. Howard, 162 So. 
684, 280 Ala 668. 
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Aria—Tway v. 0. S. Stapley Co., 14 
P.2d 740, 40 Arlz. 641—Duncan v. 
Nowell, 233 P. 682, 27 Arts. 461. 
Ill.—Gallopln V. Continental Casual¬ 
ty Co., 7 N.E.2d 771, 290 IlLApp. 
8—Alexander H. Revell ft Co. v. C. 
H. Morgan Grocery Co., 214 III 
App. 526. 

Iowa—Richardson v. Short, 203 N. 
W. 836, modified on other grounds 
207 N.W. 610, 201 Iowa 661. 

N.T.—Geixnett v. Smith, 278 N.T.S. 

478, 244 App.Dlv. 3. 

N.C.—^Pittsburgh Plate Glass Co., 
Inc. V. Fidelity ft Deposit Co. of 
Maryland, 138 S.E. 148, 146, 193‘N. 
C. 769, oitlng Corpus Juris—Fed¬ 
eral Land Bank of Columbia v. At¬ 
las Assur. Co., 126 S-B. 681, 188 N. 
C. 747. 

Okl.—Anderson v. Gibbs Lumber Co., 
10 P.2d 416, 167 OkL 17. 

Tex.—^American Loan ft Mortgage 
Co. V. American Nat Bank of 
Houston, Clv.App., 205 S.W. 146, 
reversed on other grounds Ameri¬ 
can Nat. Bank of Houston v. Amer¬ 
ican Loan ft Mortgage Co., Com. 
App., 228 S.W. 169. 

13 C.J. p 699 note 27, 

45. Okl,—^McBlmey v. Bader,' 73 P. 
2d 156, 160, 181 Okl. 287, quoting 

Corpus Juris. 

Vt—Jenness v. Simpson, 78 A. 886, 
84 Vt 127. 

45. Okl.—Commonwealth Cotton Oil 
Co. v. Lester, 9 P.2d 738, 748, 166 
Okl 93, quoting Oorpns Jurla 
Vt—Jenness v. Simpson, 78 A. 886, 
84 Vt 127. 
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off,unless the element of estoppel has entered.48 

It is not a defense to an action on a contract 
made for the benefit of another that such other still 
retains his original remedy against one of the par- 
ties.49 

§ 530. -Waiver of Defenses 

A waiver of a defense must generally be manifested 
In some unequivocal manner, and a secret intention not 
to waive a defense Is wholly immaterial. 

As a general rule, a waiver of a defense must be 
manifested in some unequivocal manner and an 
intention not to waive a defense must be evidenced 
by what is written or said, or what is done, and the 
secret intention of the party is wholly immaterial.Bi 
It has been held that the mere assignment of one 
excuse for not performing a contract is no evidence 
of a waiver of any other defense, unless the excuse 
assigned is inconsistent with the subsequent de- 
fense,®2 and a party may show in defense grounds _ 
for refusal to perform his contract which were un¬ 
known to him at the time of refusal.®^ However, 
it has also been held that a refusal to fulfill a con¬ 
tract on a specific ground is a waiver of other 
grounds which are then known,54 and where de¬ 
fendants based their refusal to perform a contract 
on a specific ground, it has been held that they 
cannot shift their defense, after suit is brought, to 
other grounds which might have been obviated if 
known at the time.®® It is not necessary that de¬ 
fendant shall have rescinded his contract in order 
to prevent his assertion of nonperformance by plain¬ 


tiff as a defense to an action thereon,®® or to en¬ 
able him to plead a failure of consideration.®^ 

One who has agreed to pay the debt of another is 
estopped to question the validity of the debt where, 
after the contract has been entered into, he has 
recognized its validity by paying a portion of it 
and by permitting the application of the debtor’s 
money to its payment®® One for whose benefit 
an agreement to pay a note is made does not waive 
such agreement by having discounted such notes, 
where there is no condition in the agreement that 
they shall remain in his hands until maturity.®® 

§531. Time to Sue 

Contractual limitations as to the time within which 
suit must be brought are binding on the parties. 

In accordance with general rules as to the ac¬ 
crual of a cause of action which are stated in the 
CJ.S. title Actions § 124, the time when an action 
should be brought is dependent on performance of 
the contract or of conditions precedent, unless per¬ 
formance has been prevented by the adverse party 
or such party has renounced or repudiated the con¬ 
tract, as shown supra §§ 451-458, 468, 472. 

ContraettuU limitations. It is ordinarily regarded 
•as legal for the parties to stipulate as to the time 
when’ actions may be brought on their contracts, 
as shown supra § 231. Such stipulations create a 
contractual, as distinguished from a statutory, lim¬ 
itation,®® requiring action to be brought within the 
time specified,®! and the bar of a contract linoita- 


47. Tenn.—Fulmer v. Goldfarb, 101 
S.W.2d 1108, 171 Tenn. 218. 

Vt.—Green v. McDonald, 68 A. 332, 
76 Vt. 93. 

4B. Wyo.—Parmera’ State Bank of 
Worland v. Nicholson, 254 P. 184,. 
135, 3S Wyo. 221, quoting Cozpns 
Juris. 

18 C.J. p 699 note 81. 

4». Mo.~Leckie v. Dennett, 141 & 
W. 706, 160 MO.APP. 145. 

Okl.—McBlrney v. Bader, 78 P.2d 
156, 160, 181 Okl 337, quoting Cor. 
pus jtuAs. 
sa No waiver 

Where, in consideration of plain¬ 
tiff agreeing to allow defendant to 
dredge a creek, defendant agreed to 
pay plaintiff six hundred dollars a 
year for three years, and thereafter 
more, while using the channel, with 
a stipulation that the payments were 
conditional on the right of plaintiff 
to withhold the privilege of dredg¬ 
ing, the subsequent payment of three 
hundred dollars, accepted In full 
payment for a year, after unsuccess¬ 
ful efforts to agree on a method of 
determining plaintiff's right, and 

17C.J.S.-73 


while defendant was not In posses¬ 
sion of all the facts, was not a 
waiver by defendant of his right to 
claim thereafter that plaintiff had no 
lawful right to prevent the dredging, 
hut a mere purchase of peace for a 
year.—Campbell v. Rodgers, 170 N. 
T.S. 268. 182 App.Div. 791. 

61. Colo.—Tisdel v. Central Bav. 
Bank & Trust Co., 6 P.2d 912, 90 
Colo. 114. 

$2. Minn.—Parr v. Johnson, 86 N. 

W. 176, 87 Minn. 467. 

N.H.—Clement v. Clement, 8 N.a 
210 . 

18 GJ. P 699 note 88. 

sa N.T.—Wineburgh Adv. Co. v. 

Faust Co., 118 N.T.S. 709. 

64. Pa.—Schell, Liongstreth & Co. 
V. Comfort Underwear Co., 29 Pa. 
Dist 380. 

After testimony closed 
Although there Is an objection to 
the architect's certificate. If it is not 
raised untU after the testimony is 
closed it will be regarded .as waived. 
—Sicilian Asphalt Pav. Co. v. Wil¬ 
liamsport, 40 A. 471, 186 Pa. 256. 
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55. n.S.—^Board of Trustees for Re. 
glna Public School Dlat No. 4 of 
Saskatchewan v. Spltzer, D.C.Ohlo, 
266 P. 186, affirmed, C.C.A.. Spltzer 
V. Board of Trustees for Regina 
Public School Dlst No. 4 of Sas¬ 
katchewan, 267 F. 121, certiorari 
denied 41 S.Ct. 149, 254 U.S. 668. 
66 L.Ed. 458. 

66. Cal—^American Copying Co. v. 
Lehmann, 91 P. 414, 6 CalJlpp. 1. 

67. Cal.—Russ Lumber, etc., Co. v. 
Muscuplabe Land, etc., Co., 62 P. 
996, 120 Cal 621, 66 Am.S.R. 186. 

58. Cal.—Hurwitz v. Gross, 91 P. 
109. 6 CalApp. 614. 

69. N.T.—Vulcan Iron Works v. 
Pittaburg-Eastem Co., 129 N.T.S. 
676, 144 App.Dlv. 827. • 

eCK Iowa.—Bartlett v. Illinois Sure¬ 
ty Co., 119 N.W. 729, 142 Iowa 638. 
18 C.J. p 700 note 61. 

61. Ga.—McGarry v. Selz, 72 S.1L 
243, 186 Ga. 849. 

Ill, —^Western Tube Co. v. .ffltna In¬ 
demnity Ca, 181 DlApp. 692. 
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tion on the right to bring an action may he in¬ 
voked by a demurrer, provided it appears from the 
complaint that the action is barred by such con¬ 
tract stipulation.®^ However, a contractual limita¬ 
tion does not apply to an action based on a repudi¬ 
ation of the contract,®® and such a provision in a 
contract may be limited and controlled by the con¬ 
tract itself,®4 or may be waived by the acts of the 
parties.®® 

It has been held that a statute providing what 
shall constitute commencement of an action applies 
as well to a limitation created by the terms of the 
contract as to a limitation created by statute.®® 

Mere laches short of the statutory period of lim¬ 
itations is not a bar to an action at law on the con¬ 
tract, unless connected with such facts as may 
amount to an estoppeL®^ 

§ 532. -Action Prematurely Brought 

While actions should not be brought prematurely» 
the right to raise an objection on that ground may be 
waived. 

An action on a contract should not be brought 


prematurely,®® and as a rule an action on a contract 
commenced before the time of performance arrives 
is premature.®® Notwithstanding the builder is still 
working under the contract with the owner’s con¬ 
sent, an action may be brought by the owner to re¬ 
cover damages from the builder for the breach of 
the provision to complete by a certain time, short¬ 
ly after the lapse of such time, unless the owner 
himself has waived his claim for damages,7® and a 
cause of action for the breach of a contractor’s 
agreement to erect a building within a certain time 
by abandoning the work accrues as soon as the con¬ 
tract is abandoned, so that an action then com¬ 
menced is not premature, although the building is 
afterward completed by the owner.^l 

While an objection that the action is prematurely 
brought may be raised by a plea in abatement, as 
shown in the CJ.S. title Abatement and Revival § 
85, or by a demurrer in some cases, as shown in the 
CJ.S. title Pleading § 232, also 49 C.J. p 392 notes 
55, 56, the right to raise the objection that the ac¬ 
tion is prematurely brought may be waived by an 
unconditional denial of liability.^® 


B. DECLARATION, COMPLAINT, OR PETITION 


§ 533. General Requisites 

To maintain an action for broach of contract, plaintiff 
rnust, In his pleading, state all the elements of a cause 
of action ex contractu. 


It is necessary'^® and sufficient’^* to state a cause 
of action ex contractu that the declaration,, petition, 
or complaint show the making and existence of a 
valid and enforceable contract between plaintiff and 


ea. Minn.—ntger Brewlne Co. v. 
American Bonding Co. of Balti¬ 
more, 181 N.W. 1067, 116 Minn. 78. 
63. N.J.—O'Neill v. Supreme Coun¬ 
cil A. L. H., 67 A. 468, 70 N.Jiaw 
410, 428, 1 AnmCaa. 422. 

64 III—Baker V. Baker, 161 HL 
App. 480. 

Iowa.—^Bartlett v. Illinois Surety 
Co., 119 N.W. 729, 142 Iowa 688. 

65. Tex—Simmons v. Western In¬ 
demnity Co., CIv.App., 210 S,W. 
713. 716, citing Corpus Taxis. 

13 C.J. p 700 note 68. 

66. N.T.—Hamilton v. Boyal Ins. 
Co., 60 N.E. 868, 166 N.T. 827, 42 
L.R.A- 486—New York Life Ina 
Co. T. Dickler, 238 N.T.S. 684. 136 
Misa 594, affirmed 242 N.Y.S. 906, 
229 App.Dlv. 776. 

67» Iowa.—State Sav. Bank v. Mil¬ 
ler, 124 N.W. 873, 146 Iowa 88. 
Kan.—Rooney v. McDermott, 213 P. 
681, 118 Kan. 18. 

■xousing earlier oonminiosimeiit mu 

nsoessary 

WUle It Is proper to comment on 
delay in commencing action as bear* 
tng on merits of plaintiff's claim, 
plaintiff in action against subcon¬ 
tractor’ for materials lumlsbed was 


not obliged to fnmlah direct evi¬ 
dence excusing failure to commence 
action earlier.—Collins v. Kelly, 128 
N.B. 74. 226 N.Y. 180, reversing 160 
N.Y.S. 1126, 174 App.Div. 917. 

68. Ohio.—Reedy Co. v. Harrison, 
14 Ohio Cir.Ct,N.S., 271, affirmed 
106 N.B. 1061, 88 Ohio St. 674, 68 
Clnc.L.Bul. 199, 11 Ohio Ii.R. 64. 

9 C.I. p 866 note 2. 

AotioiL not premature 
Md.—^McEvoy v. Willard E. Ham 
Co., 98 A. 622, 129 Md. 98. 

69. Cal.—Vltagraph, Ipc., v. Liberty 
Theatres Co. of California, 242 P. 
709, 197 Cal. 694—Monson V. Fisch¬ 
er, 5 P.2d 628, 118 CaLApp. 508. 

IlL—See Errant v, Columbia West¬ 
ern MUls, 196 111.APP. 14. 

18 C,J. p 700 note 66. 
nme for pi^rment speoifled 
Where the contract provides for 
payment of the balance due within 
a specified time after completion, in¬ 
spection, and acceptance by an archi¬ 
tect, an action is premature If 
brought within such specified time. 
-Adams v. O'Connor, 69 P. 106, 6 
Ariz. 404. 

TO. Cal.—Bryson v. McCone, 68 P. 
637, 121 CaL 168. 
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71. CaL—Baclgalupi v. Phoenix 

Bldg., etc., Co., 112 P. 892, 14 Cal. 
App. 632. 

7a. HI.—Andrew Lohr Bottling Co. 
V. Ferguson, 79 N.E. 35, 223 111. 88, 
affirming 122 Ill.App. 270. 

Ta tr.S.—Caldwell v. Guardian 
Trust Co., C.C.A.Ark., 26 P.2d 218. 
Ga.—Columbian Mut. Life Ins. Co. 

V. Carter, App., 197 S.E. 926. 
Tex—Joe B. Winslett, Inc., v. City 
of Hamlin, Civ.App., 56 S.W.2d 
287. 

13 C.J. p 716 note 80 [a]. 

Complaint offexlng no sound basig 
for ft JndgmsiLt In favor of plaintiff 
is demurrable.—Barton v. El Encan- 
to Apartments, 14 P.24 499, 216 CaL 
508. 

74 Ala.—P. B. Yates Mach. Co. v. 
Taylor, 110 So. 396, 398, 216 Ala. 
811, citing Corpus Turls, 

Ky.—Bbner v. Official Board of Meth¬ 
odist Episcopal Church of Plne- 
vllle, 282 S.W. 786, 214 Ky. 70. 
Me.—Sessions v. Poster, 128 A. 898, 
128 Me. 466. 

Mass.—Daddario v. City of Pittsfield, 
17 N.E.2d 894. 

Tenn.—Beasley ▼. Pacific Mut. Life 
Ins. Co. of California, 18 S.W.2d 
880, 168 Tenn. 346. 
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defendant, the right of plaintiff and the obligation 
of defendant thereunder, a violation thereof by de¬ 
fendant, and damages resulting to plaintiff from 
the breach. Plaintiff should allege clearly what was 
agreed to be done, what has been done, and what 
has been omitted, together with the damages result¬ 
ing from the omission but the facts and circum¬ 
stances on which an implied agreement rests need 
not be pleaded."^® 

Stating elements of tort action. The fact that 
the petition contains allegations which may state a 
cause of action for tort will not render it demur¬ 


rable, where it states a good cause of action for 
breach of contract go, where the facts showing 
a contract and the breach thereof are pleaded, the 
complaint is not vitiated by superfluous charges of 
fraud.78 A particular complaint may of course, be 
insufficient to state a cause of action on any theory, 
either in tort or on contract"^® or it may be sufficient 
to state a cause of action in tort and insufficient to 
state one in contract because not containing any 
allegation showing that damages flowed from viola¬ 
tion of the contract.®® 

A rule that plaintiff must plead freedom from 


Tex.--Frledeii v. Duart Mfg. Co., 
Civ.App., 120 S.W.2d 637—McDan¬ 
iel V. City ot Beaumont, CIVkAlPp., 

92 S.W.2d 562. 

13 C.J. p 714 note 78. 

Porm or effect 

A complaint alleging that defend¬ 
ants were indebted to plaintiff In a 
stated sum for services rendered to 
defendants by plaintiff’s assignor, 
for which defendants promised in 
writing to pay, although in the form 
of a common count for services ren¬ 
dered, In effect stated a cause of ac¬ 
tion on the written contract— 
Haynes v. Galliano, 207 P. 1016, 67 
CaLApp. 647. 

Oottnt not wholly Insvfllolent 
Where a count in a declaration on 
an executory contract does not whol¬ 
ly fall to state a valid cause of ac¬ 
tion, it is error to sustain a demur¬ 
rer thereto.—Jenkins v. City Ice & 
Fuel Co., 160 So. 216, 118 Fla. 796. 
Negative matters 
A party in pleading a contract is 
not called upon to negative the ex¬ 
istence of every circumstance which 
might invalidate the contract—Pa¬ 
cific Portland Cement Co. v. Hopkins, 
162 P. 1016, 174 Cat 261. 

Partioular pleadings hOld ralBoient 
ir.S.—Woodard v. Outland, C.C.A. 
Mo., 87 P.2d 87—Select Pictures 
Corporation v. Australasian Films, 
D.C.N.Y., 260 F. 296. 

Cal.—Dodd v. Dunn, 223 P. 962, 198 
Cal. 334 

Colo.—McCreery v. Miller's Grocer- 
teria Co., '64 P.2d 803, 99 Colo. 499 
—Wheeler v. Wilkin, 58 P.2d 1228, 
08 Colo. 568—Musgrove v. Brown, | 
27 P.2d 690, 93 Colo. 659—Houston 
V. Englewood Lumber Co., 253 P. 
1069, 81 Colo. 166—Arkansas Val¬ 
ley Bank v. Esser, 224 P. 227, 76 
Colo. 110—Stewart v. Newton 
Lumber & Investment Co., 165 P. 
255, 63 Colo. 137. 

Conn.—^New York, N. H. & BL R Co. 
V. Board of Water Com’ra of City 
of Hartford, 129 A. 384. 102 Conn. 
488. 

Fla.—Seminole Lumber & Export Co. 
V. W. T. Kuhns Lumber Co., Ill 
So. 121, 92 F1& 916. 


Ga—Cochran v. Stephens, 94 S.B. 
308, 147 Ga. 401—Empire State De¬ 
velopment Co. V. Coggins, 171 S.E. 
676, 47 GaJi.pp. 786—Manhattan 
Life Ina Co. v. Boykin, 158 S.E. 
449, 43 Ga.App. 146-Forsyth Mer¬ 
cantile Co. V. Williams, 186 S.E. 
755, 36 GaApp. ISO—^Ball v. Foun¬ 
dation Co., 103 S.E. 422, 26 Ga.App. 
126—Greenwood Theatrical Agren- 
cy V. Alkahest Lyceum System, 92 
S.E. 801, 19 GaJLpp, 724. 

Ind.—^Doddridge v. American Trust 

• ft Savings Bank, 189 N.E. 166, 98 
Ind.App. 884—^MOuoh v. Indiana 
Rolling Mill Co., 161 N.E. W, 93 
IhdApp. 640. 

La.—^Youngblood v. Dally and Week¬ 
ly Signal Tribune, 181 So. 604, 16 
La.App, 879—Guillot V. Wilhelm 
Moss Co., 6 La.App. 749. 

Minn.—Drovers’ Live Stock Commis¬ 
sion Co. V. St Paul Union Stock- 
yards Co, 201 N.W. 814,161 Minn. 
191. 

Mo.—^Lewls V. National Savings 
Building ft Loan Ass’n of Missouri, 
84 S.W.2d 966, 229 Mo.App. 1008. 

Mont—Bennett v. Gnsdorf, 63 P.2d 
81, 101 Mont 89. 

Neb.—Rucker v. Ward, 267 N.W. 191, 
131 Neb. 26. 

N.J.—Sunoco Service Corporation v. 
Cochrane Motors, 161 A. 91, 8 N. 
J.Mlsc. 685. 

N.Y.—Holser v. Deutsche Relchs- 
bahn-Gesellschaft 14 N.E.2d 798. 
277 N.Y. 474, modifying 277 N.Y.S. 
748, 262 App.Dlv. 729, granting 
moUon 296 N.Y.S. 1006, 251 App. 
Div. 711, appeal dismissed 11 N.E. 
2d 739, 276 N.Y. 639, answering 
(juestlons certifi^ 800 N.Y.S. 714, 
252 App.Dlv. 841—Holmes v. Un¬ 
derwood ft Underwood, 288 N.Y.S. 
163, 226 App.Div. 860. 

N.C.—Bowling v. Fidelity Bank, 184 
S.E. 13, 209 N.C. 463—Nye v. Wil¬ 
liams, 129 S.B. 193, 190 N.a 129. 

N.D.—Jones v. Grady, 248 N.W. 748, 
62 NJD. 312—Murphy v. Hanna, 

■ 164 N.W. 32, 37 N.D. 166, L.RA- 
1918B 186. 

Okl.—Gilbert v. Welchel, 19 P.2d 609, 
162 OkL 188—^Hunt v. Tulsa Ter- 
razso ft Mosaic Co., 11 P.2d 621, 
167 Okl. 174. 


Or.—^Hauglum v. Mt Hood Wood¬ 
lands Co., 258 P. 820, 122 Or. 806— 
Johnson v. Homestead-Iron Dyke 
Mines Co.. 193 P. 1036, 98 Or. 818 
—Janson v. Pacific Diking Co., 190 
P. 840, 97 Or. 129. 

Tex.—Peters v. A. Brandt Upholster¬ 
ing Co., ClvApp., 50 S.W.2d 409, 
error dismissed—Metzger v. Pa¬ 
cific Mut Life Ina Co.. dvJLpp.. 
30 S.W.2d 428—Speotrallte, Inc., v. 
Segall, ClvJij>p.. 25 S.W.2d 927— 
Morgan v. Steinberg, Clv.App., 23 
S.W.2d 527—Hoyle & Rarlck Cloth¬ 
ing Co. V. Hand, Clv.App., 21 S.W. 
2d 1109—Wilson ft Son Lumber Co. 
V. Huggins, CIv.App., 8 S.W.2d 599 
—Texas Auto Supply Co. v. Mag¬ 
nolia Petroleum Co.. Civ.App., 211 
S.W. 629—Matthews v. Deajson, 
ClvJlpp., 200 S.W. 856. 

Utah.—Nuttall y. Bemtson, 80 P.2d 
788, 88 Utah 635. 

Wash.—Cruickshank y. Llch, 291 P. 
486, 168 Wash. 628. 

SoOTlemental petition held suffi¬ 
cient to warrant equitable reliefs— 
Cotulla y. Barlow, Tex.Clv.App., 116 
S.W. 294. 

75. Mich,—Anderson Forge ft Ma¬ 
chine Co. V. Sterling Motor Co., 
167 N.W. 988, 201 Mich. 429. 
Tex-Joe B. Wlnslett, Inc., v. City 
of Hamlin, Qv.App.. 56 S.W.2d 287, 
238, citing Corpus Juxli. 

13 aJ. P 716 note ‘80. 

70. N.T.—Underwood v. New Neth- 
erland Bank, 160 N.Y.S. 487. 
Petition held snOolent to state cause 
of action on tmpUed.coutxaet 
—Trousdale v. Amerman, 261 P. 
826, 124 Kan. 61A 

77. Tex.—Martin y. A- B. Frank Co., 
dvJ^pp., 126 S.W. 958. 

N.Y.—Booth y. Englert, 94 N.Y.S. 
700, 106 App.Div. 284. 

78. D.C.—Minton v. F. Q. Smith 
Plano Co., 86 App.D.CL 137, 83 L. 
RJL.N.S., 805. 

79. Cal.—LllUe v. Warner Bros. 
Pictures, 34 P.2d 886, 139 Cal.App. 
724. 

80L N.Y.— Woemley y. Blectromatlc 
Typewriters, 280 N.Y.S. 867, 244 
App.Dly. 679. . 
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contributory negligence has no application to an ac¬ 
tion for breach of an express contract.^! 

Building and construction contracts. In an action 
to recover compensation due under an express or 
implied building or construction contract or sub¬ 
contract, plaintiff must allege facts suflEcient to dis¬ 
close a good cause of action.** xhe complaint, dec¬ 
laration, or petition must not be inconsistent on its 
face,** nor fail to apprise defendant of the claim 
against him but it is sufficient to allege generally 
the execution of a contract, performance of work 
thereunder by plaintiff, acceptance of the work by 
defendant, and the amount due thereon with a gen¬ 
eral prayer for judgment.*® To the same extent as 
other similar pleadings, the declaration, petition, or 
complaint may be amended.*® 

In an action to recover damages for being pre¬ 
vented from carrying out a building or construction 
contract, a general allegation that plaintiff has suf¬ 
fered actual damage has been held a sufficient alle¬ 
gation of damages ;*7 but it has also been held that 
ie character and amount of labor performed, and 
that plaintiff would have made a profit, and the 
amount thereof, should be alleged.*® A cause of 
action must, of course, be stated.** 

81. Iowa.—Cavanauah v. Spring* 

Valley Stock Farm Co., 221 N.W. 

612, 206 Iowa 893. 

83. Cal.—Leuthfuser v. Silent, 163 

P. 225, 32 CaLApp. 423. 

9 C.J. p 866 note 18. 

Action for work and materlala 

(1) In an action for work done 
and materials furnished in drilling 
a well under an oral contract, plain¬ 
tiff must allege: First, the contract 
on which he seeks to recover; sec¬ 
ond, substantial performance there¬ 
of; and third, facts showing the 
amount to which he is entitled.— 

Chealey v. Purdy, 171 P. 926, 54 
Mont 489. 

(2) However, while a petition In 
an action for services and materials 
should state the value of the serv¬ 
ices and materials, if It otherwise 
states a good cause of action It will 
not be Insufficient because of the 
failure to state such value.—Hohn v. 

Middleton, 10 Ey.Op. 285. 

(8) In an action against an owner 
on a contract not recorded, as re¬ 
quired hy statute, allegations In de¬ 
tail of title labor and materials fur¬ 
nished and required hy the contract, 
of the completion of the work ac¬ 
cording to its terms, and -that a cer¬ 
tain sum is the reasonable value of 
the labor and materials are sufficient 
against attack on appeal, If an alle¬ 
gation of reasonable value is neces¬ 
sary.—Los Angeles Pressed Brick 
Co. V. Higgins, 97 F. 414, 420, 8 CaL 
App. 514. 


A complaint, declaration, or petition, in an action 
brought by the owner to recover damages from the 
builder, must clearly and definitely’allege all the 
facts constituting plaintiffs cause of action,*® 

§ 534. Description and Averments as to Par¬ 
ties 

Plaintiff may sue In the capacity and under the de¬ 
scription In which he signed the contract; but where 
ha is not a party to the contract he must allege facts 
showing his right to sue; and where the contract does 
not on Its face purport to bind defendant facts showing 
that ft was executed by him, or is his obligation, must be 
alleged. 

Where the contract sued on is under seal and it 
does not appear from the contract or from the al¬ 
legations of the pleader that plaintiflf was a party 
thereto, or that it was made for his benefit or on 
his behalf, the declaration or statement of claim is 
defective and demurrable ;*i and the same is true of 
a petition on a purported written contract which 
fails to show that plaintiff was a party thereto.** 
To maintain an action on a contract to which he is 
not a party, a. person must, by appropriate allega¬ 
tions in his declaration or complaint, show his right 
to sue;®* but allegations which are adequate for 

murrable.—Van Ormer v. Molas, 179 
S.H. 217, 60 Ga.App. 708. 

8% Mass.—^Marsch v. Southern New 
England H. Ck>rp.. 120 N.E. 120, 230 
Mass. 488. 

n is snffioiBiit to allege an agree¬ 
ment that the owner was to pay a 
certain price, and that in pursuance 
of the agreement a building was 
commenced, and that the builder is 
ready and willing to complete It. but 
that defendant prevented plaintiff 
from BO doing and compelled him to 
desist from the work.—^Black T. 
Woodrow, 89 Md. 194. 

9a U.S.—^Montgomery Water Power 
Co. V. Chapman, C.CH.L. 132 F. 
138. 

9 C.J. p 896 note 7. 

Oomidaint or petUdon held sufficient 
Cal.—^Banduccl v. Sresovich, 199 P. 

72, 52 Cal.App. 637. . 

Mo,—Simmons v. Whlttman, 88 S.W. 
791, 113 Mo.App. 367. 

91. Fla.—Leon v. Herrlson, 86 So. 
173, 47 Fla. 178. 

Pa.—Shermet v. Emblck, 90 Pa.Su- 
per. 269. 

92. Ga.—Douglass v. W. L. Williams 
Art Co., 85 S.E. 903, 143 Ga. 846. 

93. HI.—^Wells V. George W. Durst 
Chevrolet Co., 178 N.E. 92, 341 HL 
108. 

N.T.—Seager v. Tholens, 170 N.T.S. 

482. 183 App.Div. 817. 

Or.—Oeder v. Watt, 214 P. 691, 107 
Or. 600. 

18 C.J. p 715 note 88. 


(4) Where the builder seeks only 
to recover a personal judgment for 
work, labor, and materials, his com¬ 
plaint need not allege that the ma^ 
terlals furnished were ewtually used 
In the construction of the building, 
or that the building has been com¬ 
pleted.—Tubbs V. DellHo. 127 P. 614, 
19 Cal.App. 612. 

Oomplaluts or pstitioBS held suffi. 

Mo.—^Rlce V, Plattsburg-Vlbbard 
Coal Mining Co., App., 229 S.W. 
298. 

N.D,—Pederson v. Miller, 164 N.W. 

101, 87 N.D. 680. 

9 C.!*. p 866 note 18 [a]. 

83. N.T.—Van Aiken v. New York, 
46 N.Y.S. 467, 18 App.Div. 89. 

9 aJ. p 866 note 19. 

84. Mo.—Magoon v. O’Connor, 114 S. 
W. 83, 134 Mo.App. 130. 

9 C.J. p 866 note 20. 

86y Neb.—^Davenport v. Jennings, 40 
N.W. 962, 26 Neb. 87. 

9 CJ. p 866 note 2L 

86. Kan.—^Wabaunsee County School 
DIst. No. 2 v. Boyer, 26 P. 484, 46 
Kan, 64. 

9 C.J. p 866 note 23. 

87. N.Y.—Case v. Phoenix Bridge 
Co., 56 N.Y.Super. 26, 10 N.Y.St 
474. 

sa Tex.—^Andiae v, Watson, Civ. 
App.. 73 B.W. 991. 

FeUtlou setting forth no Item, of 
damage legal^ recoverable Is de- 
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this purpose may also be sufficient to show the lack 
of necessity of impleading as a party the person 
who entered into the contract on behalf of plain- 
tiff.9* In a suit on a contract by a party thereto 
for the benefit of a third person, a statement of the 
beneficiary’s use is not a material part of the plead¬ 
ings, but is merely to enable the court to know who 
is equitably entitled to control the suit.95 Where 
plaintiff sues in the capacity and under the descrip¬ 
tion in which he signs the contract, defendant can¬ 
not object that plaintiff is not sufficiently describ¬ 
ed and an objection that the complaint does not 
clearly show that plaintiff and the person in whose 
name the contract is entered into are identical can¬ 
not be first urged after answering to the merits.9^ | 
A demurrer to a complaint by the surviving wife 
alone for breach of a contract made with her and 
her deceased husband should be sustained where the 
defect of parties appears on the face of the com- 
plainL^® 

Where the contract does not on its face purport to 
bind defendant, plaintiff must allege facts showing 
that it was executed by, or is the obligation of, dc- 
fendant.9® A complaint in an action against one of 
several contracting parties may be so framed and 
construed as to seek damages only for defendant’s 


individual nonperformance without reference to any 
nonperformance by any other party to the contract 
but, where a recovery is sought against several per¬ 
sons, it must appear on the face of the declaration 
that each defendant is bound by the entire contract 
set forth 2 

§ 535. Allegation or Statement of Contract or 
Promise 

a. In general 

b. Certainty of statement 

c. Mode of stating contract 

d. How much of contract should be 

stated 

e. Allegation as to writing 

f. Date of contract 

g. Acceptance 

h. Promise 

i. Two or more agreements or contracts 

ft. In General 

Plaintiff must allege the existence of a valid, binding, 
completed, and enforceable contract between the partlM 
and a duty or obligation of defendant, under the contract, 
to plaintiff. 

In an action on a contract, the declaration, peti¬ 
tion, or complaint must show a valid,® exist- 


jjlefatioBa held aoffloleiit 
j£o.—Weber Bngine Co. ▼. Lehrach, 
App., 262 S.W. 457. 

ijigx._Breaux ▼. Banker, Clv.App., 

107 S.W.2d 382, error jranted. 
German contract not bhowa to he 
under seal 

NY.—Engel ▼. Shubert Theatrioal 
Co., 151 N.T.S. 693, 166 App.Div, 
394. 

94 La.—Myevre v. Liberty Realty 
ft Securities Co., 100 So. 694, 156 
La. 496. I 

98. Me.— Frotjilngham ▼. Maxim. 

141 A. 99, 127 Me. 68. 

96. Neb.—Bieeley v. Taggert, 72 N. 

W. 1039, 52 Neb. 668. 

Absence of asslgiimsnt or transfer 
Where the whole theory of plaln- 
Urs case is that she loaned de¬ 
fendant money and that at or about 
the time of the loan, a writing evi¬ 
dencing it was executed by defend¬ 
ant to plaintiff, and there is no sug- 
gestion, In either complaint or proof, 
of assignment or transfer of any of 
plaintilTs rights, It Is not necessa^ 
to allege in the complaint that she 
is the owner and holder of the in¬ 
strument—^Troy V. Troy, 238 P. 143, 
72 Cal.App. 757. 

97. Or.—Herrlng-Marvln Co. v. 

smith, 72 P. 704, 73 P. 840, 48 Or. 
816. 

98. N.C—Tonge v. New York Life 
Xns. Co.. 153 BJBL 630, 199 N.C. 16. 


99. R.I—Phillips V. Knight 40 A. 

762, 20 RL 624. 

18 C.J. p 716 note 87, 

Tmsteeahlp 

In an action to recover on a con¬ 
tract made by a person who signed 
as trustee for defendant It la not 
sufficient to aver that such person 
was trustee for defendant; plaintiff 
must show, In his pleading, the au¬ 
thority of the trustee to act for de- I 
fendant and just how he became de¬ 
fendant's trustee.-Bggert r. Corr, 

80 D. ft C- 710, 64 Montg.Co. 64. 

1 , N.Y.—Sayer v. WUstrop, 198 N. 

Y.S. 4, 200 AppJDiv. 864. 

A N.J.—Newark Bd. of Education 
v. Howard, 46 A. 674, 65 N.J.liaw 
76, 

AllegatlonB hold suffidejit 
Tex.—^Pittsburgh Athletic Co. v. Ma- 
lln, Civ.App., 71 S.W.2d 889. error 
dismissed. 

8. Me.-Howard v. Maine Industrial 
School, 8 A. 667, 78 Me. 230. 

Or.— Kombrodt v. Equitable Trust 
Co., 8 P.2d 127. 187 Or. 886, deny¬ 
ing rehearing 2 P.2d 286, 137 Or. 
386. 

Oontraot valid in state where made 
N.Y.—Russell v. Societe Anonyme 
Des Btabllsaements Aeroxon, 197 
N.B. 186, 268 N.T. 178, affirming 
374 N.Y.3. 794, 242 App.Div. 801. 
Esseatlals of valid agreement 
should be pleaded by plaintiff.— 
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Goldfield V. P. A. Poster & Co., 288 
N.Y.S. 887, 227 App.Dlv. 648. 

Batiiloatloii of oontraot, as a 
ground for recovery, must be spe¬ 
cially pleaded.— Slabon v. St Louis 
Car Co., Mo.App., 102 S.W.2a 989— 
Iowa Bonding ft Casualty Co. v. City 
of Morceline, Mo.App., 256 S.W. 677. 
Beoording 

Where recording of the contract Is 
required by statute, an averment 
that it was filed for record is neces¬ 
sary.—Palmer T. White, 11 P. 647, 70 
Cal. 220. 

niegality appearlsiT o* >wt appearing 
on faoe 

(1) A petition or complaint fella 
to state a cause of action and is de¬ 
murrable where It shows on its face 
that the contract sued on contra¬ 
venes public policy or is otherwise 
illegal. 

Qa.—Abbott V. Free, 186 S.E. 108, 86 
Ga.App. 191. 

NY—Doucet v. Massachusetts 
Bonding ft Ins. Co.. 167 N.Y.S. 892. 
180 App.Div. 599. 

Ohio.—Gross v. Campbell, 160 N.B. 
862, 118 Ohio St 286, affirming 160 
N.B. 611, 26 Ohio App. 460 —Public 
Service Traffic Bureau v. Haworth 
Marble Co.. 178 N.B. 703, 40 Ohio 
App. 265. 

(2) Even where violation of pub¬ 
lic policy or other Illegality Is not 
a statutory ground of demurrer, It 
may be urged in support of the 
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ing,^ binding® completed,* and enforceable^ con¬ 
tract* between the parties* and state facts showing 
that defendant is under a legal obligation or duty to 
plaintiff an averment that, by reason of a con¬ 
tract, it became the duty of defendant to do certain 
acts is insufficient; the facts from which such duty 
arose must be stated.ii As stated supra § 534, 
where either plaintiff or defendant does not appear, 
on the face of the contract, to be a party thereto, 
appropriate allegations showing plaintiff’s right to 
sue or defendant’s obligation, as the case may be, 
must be made. 


Making and execution. There must be an alle¬ 
gation that a contract was made between the parties 
or a statement of facts on which a contract can be 
predicated;^* but the details of the various steps in 
the process of making the contract are matters that 
commonly need not be set forth.l® jf plaintiff de¬ 
clares on a.written instrument he must allege that 
it was duly executed,or allege facts from which 
execution can be inferred.^® The averment of exe¬ 
cution is equivalent to an averment of delivery, be¬ 
cause the execution of a written contract includes 
its delivery to the proper party.i* When the law 
requires a contract to be made in a particular man- 


ffTound that the complaint does not] 
state facts sufficient to constitute a 
cause of action,—Meyer v. Wright 
181 P.. 787. 24 Colo.App. 68. 

(3) On the other hand, a pleading 
may state a cause of action and not 
be demurrable where It does not 
show on its face and as a matter of 
law that the contract sued on Is 
contrary to a statute or some prin¬ 
ciple of public policy. 

Minn.—Lydiard v. Coffee, 198 M.W. 

140. 158 Minn. 520. 

Mo.—Oollseum Athletic Ass'n v. Dil¬ 
lon. 228 S.W. 955. 204 Mo.App. 604. 

Zmmatazlal allegation 
In an action for breach of contract 
an allegation of misrepresentations 
on which no damages are predicat¬ 
ed Is Immaterial.—^Bashford v. A. 
Levy & J. IZentner Co., 11 P.2d 61i 
123 CalJVpp. 204. 

4 Or.—^Eombrodt v. Equitable 

Trust Co.. 3 P.2d 127, 187 Or. 886, 
denying rehearing 2 P.2d 236, 13? 
Or. 886. 

STonxesclsslon need not be pleaded 
by plaintiff.—Stanton v. Santa Ana 
Sugar Co., 267 P. 907, 84 CaLApp. 

2li6. 

5. Ala.—Crumpton v. Campbell, 162 
So. 220, 228 Ala. 79, citing Ooxpus 
Juris. 

Oa.—Moore v. Logan-Long Co., 149 
S.B. 821, 40 Ga.App. 269. 

Fan —Shaipless v. J. B. Elrk Qas 
& Smelting Co., 280 P. 788, 128 
Ean. 722. 

Pa.—^North American Co. v. Meeklns 
.News Agency, 9 PaJDlst & po. 
797. 

18 C.J. P 716 note 90. 

millatexal oontiaot 
The coprt may and should sustain 
a demurrer to the petition in an ac¬ 
tion on a contract which was not 
mutual and binding when signed 
and did not afterward become so, but 
remained unllateraL—All Church 

Press r. E. C. Harris Advertising 
Agency, 188 SJSI. 86, 86 GaApp. 616, 
followed in Haverty Furniture Co. v. 
Lyon-Young Printing Co., 189 S.E. 
921. 87 Ga.App. 268. 


Petition held suffloient to show 
that plaintiff was bound.—Border 
Rubber Co, v. Turney, T6x.Clv.App., 
291 S.W. 969. 

6. IlL—Odle V. Hoopeston Canning 
Co., 270 IlLApp. 432. 

7. Ga.—Savannah Bag Co. v. Citi¬ 
zens’ Back & Thist Co., 149 S.E. 
710, 40 Ga.App. 870. 

Mass.—^Davls v. H. S. & M. W. Sny¬ 
der. 147 N.B. SO. 262 Mass. 29. 
Or.—Kornbrodt v. Equitable TrUst 
Co., 8 P.2d 127, 187 Or. 886. deny¬ 
ing rehearing 2 P.2d 236, 137 Or. 
386. 

Impossibility of pexformanos 
Where the complaint shows on Its 
face that the contract is impossible 
of performance by plaintiff, It statps 
no cause of adtlon.—^Barnett v. Glo¬ 
ver, 127 S.W. 449, 94 Ark. 876. 

8L Colo.—^Wlesman v. Rude, 244 P. 
478, 79 Colo. 162. 

Pa.—^Raphael v. Western Pennsyl¬ 
vania Amusement Co., 167 A, 802, 
103 Pa.Super. 62. 

Plaintiff must leotexe on the com* 
tract that was entered into.—Cox v. 
McLaughlin, 68 Cah 196. 

Agreement 

(1) A complaint alleging an agree¬ 
ment by defendant to manufacture 
and sell to plalntllb exclusively cer¬ 
tain fabrics, but not alleging plain¬ 
tiffs’ agreement to buy, did not al¬ 
lege a contract.—Goldfield v. P. A. 
Foster & Co., 288 K.Y.S. 887, 227 App. 
Dlv. 648. 

(2) The contract alleged in one 
case was, when reasonably' con¬ 
strued, held to show that both par¬ 
ties agreed as to what plaintiff 
should do^—Caudill v. John P. Ger¬ 
man Coal Co., 46 S.W.2d 93, 242 Ely. 
294. 

Contract held suffloleatly alleged 
CaL—Zimraenaan v. Prior, 188 P. 

836, 46 CaLApp. 40. 

Okl.—Day v. Ferguson, 268 P. 126,’ 
129 Okl. 22. 

9, Cal.“Haya v. Temple, App., 78 
P.2d 1248. 

Ga.—Loftls V. Metropolitan Casualty 
Ins. Co. of New York, 167 S.E. 729, 
46 Ga.App. 438. 
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La.—^Miller v. Bonner, 1 La.App. 116. 
Okl.—Westhelmer v. Byrne, 286 Pi 
689, 110 OkL 107. 

10. Ky.—Strong v. Louisville & 
Nashville R. Co., 43 S.W.2d 11, 240 
Ky. 781. 

18 C.J. p 716 note 91. 

11. Ala.—McGowen Lumber, eto., 
Co. V. R. J., etc., Camp Lumber 
Co., 68 So. 263, 192 Ala. 86. 

13 C.J. p 716 note 93. 

14 Pa.—^Frey Bros. v. Dougherty, 
6 Pa.Dlst. & Co. 786, affirmed 132 
A. 717, 286 Pa, 46. 

18 C.J. p 716 note 92. 

In absence of special exception, a 
declaration against several defend¬ 
ants that they promised to reim¬ 
burse plaintiff for expenses Is suffi¬ 
cient; but, where special exception 
Is taken thereto, defendants are en¬ 
titled to have plaintiff plead spe¬ 
cifically when and where the agree¬ 
ment was made, and to allege which 
of the defendants made it—Hart¬ 
well V. Friduer, Tex.Clv.App., 217 S. 
W. 281, dismissed for want of Ju¬ 
risdiction. 

ISaUng of contract with plaintiff 
or some one under whom he claims 
must be alleged,—Kelly v. Richards, 
Utah, 88 P.2d 731. 

The way to plead a oontraot of 
defendant Is to allege that defend¬ 
ant made It—City & County of Den¬ 
ver V. Bowen, 184 P. 867, 67 Cola 
816. 

In an action against several d»> 
fendants, defendants are entitled to 
have plaintiff allege which of the de¬ 
fendants made the promises and 
agreements relied on,—Hartwell v, 
Frldner, Tex.Clv.App., 217 S.W. 231, 
error dismissed. 

1& Mass.—^Daddarlo v. City of 
Pittsfield, 17 N.B.2d 894. 

14 Ind.—Elliott V. Champ, 91 Znd. 

398. ' 

13 C.j. p 720 note 49. 

Id. Cal.—Berry v, Kowalsky, 27 P. 

286, 8 CaLUnrep.Cas, 418. 

18 aJ. p 720 note 60. 

16. Mo.—Bates v. Scheik, 47 Mo. 
App. 642. 

18 aJ. p 720 note SL 
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ner, an allegation that it was made is held to imply 
that it was made in lawful form.i^ 

Ordinarily, the place of execution need not be al¬ 
leged but in the case of a contract which is valid 
in some, and not in other, states, the place where it 
was made must be allegedly 

In declaring on a contract, the aflEbdng of revenue 
stamps required by law need not be alleged .20 

b. Oertainty of Statement 

Material parts of the contract, Including those con- 
stituting exceptions or conditions precedent to liability, 
must be stated in plaintiff's pleading with certainty; and 
any ambiguity In the contract must be removed by 
averment of a definite meaning or construction; but no 
averments are necessary as to provisos, conditions sub* 
sequent, or other defeasance provisions which are de* 
fensive in nature and are to be presented by the other 
side; and, in so far as stating a cause of action is con¬ 
cerned, the pleading may be aided by a presumption of 
the legality of the contract and fair Inferences from the 
facta alleged. 

Material parts of the contract sued on must be 
stated in plaintiffs pleading with certainty, fullness, 
and particularity so as to inform the court and the 
adverse party of the contract and obligation relied 
on as a basis for liability and damages^^ and make 
a possible adverse judgment a bar to another ac- 
tion.^2 It will not do to set forth the evidence of 
the contract instead of the contract itself,23 nor can 
statements made by way of recital be treated as 
averments of the terms of the contract,24 In an ac¬ 


tion for money due on a contract fully executed, the 
same particularity of averment as to the contract is 
not required as where the suit is for breach of an 
executory contract.26 

A declaration, petition, or complaint in an action 
to recover damages for breach of contract is de¬ 
murrable where it sets up a contract which is so 
indefinite and uncertain as to be incapable of per- 
formance^® and enforcement,27 but not where the 
contract sued on, although somewhat indefinite and 
obscure in terms, is capable of being rendered cer¬ 
tain by matter aliunde.28 Where the contract is 
ambiguous, the pleader may and must remove the 
ambiguity29 by averring a definite meaning or con¬ 
struction of the ambiguous language.®® This, how¬ 
ever, does not require that the pleader shall allege 
the facts and circumstances on which he predicates 
the particular construction.®^ If a party wishes to 
introduce evidence explaining a written contract, he 
must plead the ambiguity making such testimony 
necessary.®® On demurrer, where a pleaded instru¬ 
ment is, because of the uncertainty of its language, 
susceptible of more than one construction as to its 
nature or as to the purpose intended by the parties 
to be attained by it, the construction of the party 
pleading it should be accepted, if such construction 
is reasonable, where the essential facts stated in 
the complaint are at least pro re nata admitted to 
be true.®® On the other hand, a pleading cannot 
give to a contract any construction inconsistent with 


17. Mo.—Moots y. Cope, App., 126 
S.W. 184. 

16. Porto Rico.—Bigelow v. Porto 
BJco Planters Co., 7 Porto Rico 
Fed. 463. 

19. N.Y.—Russell v. Soclete Ano- 
nyme Des Btabllasements Aerox- 
on, 197 N.B. 186, 268 N.T. 178, af¬ 
firming 274 N.Y.S. 794, 242 App. 
Dlv. 801. 

Place of lieiUL snfiloleatlj al- 

leged 

Ga.—M. C. Kiser Co. y. Padrlck, 118 
S.B. 791, 30 Oa.App. 642. 

ao. Okl.—Baumhoff y. Oklahoma 
City Electric, etc., Power Co., 77 P. 
40, 14 OkL 127. 

81, Ala.—Evans y. Town of Muscle 
Shoals, 179 So. 228, 285 Ala. 826 
—Maloney y. Pulenwlder, 104 So. 
896, 218 Ala. 205—Kennedy v, Mc- 
Dlarmld, 47 So. 792, 157 Ala. 496. 

Cah—Hays y. Temple, App., 73 P.2d 
1248. 

Ga.—Ball y. Foundation Co., 108 S. 
E. 422, 25 Ga.App. 126. 

Okl.—Mehlin v. Superior Oil & Gas 
Co., 136 P. 681, 39 Okl. 666. 

Pa.—Syncavage v. Morrlii, 8 Pa.Dlst 
& Co. 163—Franklin Sugar Refin¬ 
ing Co. V. Fulton, Mehring & Hau¬ 
ser Co.. 1 Fa.Dist & Co. 616. 


Tex.—Grand Lodge Free and Accept¬ 
ed Masons V. Walker, Civ.App., 86 
S.W.2d 889, 841, quoting Oorpua 
JtirlB—Totten y. Houghton, Civ. 
App., 2 S.W.2d 680-^. M. Radford 
Grocery Co. v. Jamison, ClvApp., 
221 S.W, 998—^Reuter y. Nixon 
State Bank, Civ.App., 206 S.W. 716. 
IS C.J. p 716 notes 97, 99. 

Petitiou sufiLolently definite and 
oertain 

OkL—Coyle y. Arkansas V, & W, Ry. 
Co., 189 P. 294, 41 OkL 648. 

82. Axis.—Greenlee County v. Cotey, 
166 P. 802, 17 Arls. 642. 

R.L—Phillips y. Knight, 40 A. 762, 
20 R.L 624. 

Snindent ideabifloatton 
A complaint alleging a breach of 
an agreement as to conditions for 
entry of a judgment in "suit No. 
18168a in Fourteenth District Court 
of Dallas County" for the purpose 
of foreclosing plaintilTs right of re¬ 
demption, sufficiently Identified the 
action in which the agreed Judg¬ 
ment was entered.-Matthews v. 
Deason, Tex.CiVKApp*i 200 S.W. 866. 

aSb Colo.—Dawe y. Hoskins, 288 P. 

60, 77 Colo. 601. 

IS C.J. p 716 note 98. 
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84L Mo.—^Barker y. Lewis Pub. Co., 
181 S.W. 924, 152 Mo.App. 706. 

aSb Ala.—Jackson Lumber Co. v. 
Trammell, 74 So. 469, 199 Ala. 536. 

a& Ark.—^Lyle v. Jackson County, 
28 Ark. 68. 

87. Ga.—Sayannah Bag Co. v. Citi¬ 
zens' Bank & Trust Co., 149 8.E. 
710, 40 GaJlj?p. 870. 

a& Ala.—Cassels' Mill y. Strater 
Bros. Grain Co., 51 So. 969, 166 
Ala. 274—Fay y. Dawkins, 85 So. 
41, 138 Ala. 282. 

89. Ala.-^. H. Arnold & Co. v. Gib¬ 
son, 113 So. 26, 216 Ala. 314. 

30. Ga.—Slater y. Savannah Sugar 
Refining Corporation, 110 S.E. 759, 
28 Ga.App. 280. 

Tex.—Totten v, Houghton, Civ.App., 
2 S.W.2d 630. 

18 C.J. p 716 notes 8. 4. 

31. Tex.—^Llnten y. Brownsville 

Land, etc., Co., 102 S.W. 488, 46 
Tex.App. 226. 

38, Tex.—C. A. Bryant Co. v. Ham¬ 
lin Independent School Dlst, Civ. 
App., 18 S.W.2d 750, certified ques¬ 
tions answered 14 S.W.2d 58, 118 
Tex. 266. ' ' 

3a CaL—Richards v. Farmers, etc., 
Bank, 94 P. 898, 7 CaLApp. 887. 
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its terms allegations as to what the parties con¬ 
templated and intended cannot vary the terms of the 
contract as stated and where the action is brought 
on a written contract and n6 facts are alleged au¬ 
thorizing its reformation, or which would change 
the meaning of its terms, averments as to what the 
parties intended and desired, why they made the 
contract, why they made it as it was made, and what 
they understood and agreed to be its legal purport 
and effect constitute mere surplusage and may be 
disregarded.86 

Inferences and presumptions. Matters which are 
necessarily implied or may fairly be inferred from 
the facts alleged may be regarded as sufficiently 
pleaded as against a demurrer or an objection to 
the introduction of evidence on the ground that a 
cause of action is not stated,^^ or as* against a con¬ 
tention that a contract conforming to plaintiffs 
theory is not pleaded.38 So when a promise to pay 
for services to be performed is alleged, the com¬ 
plaint need not allege that the services were per¬ 
formed at defendant’s request.89 When reasonably 
possible to do so, as where the facts alleged are 
consistent with a legal contract or illegality must 
depend on inferences, the court will construe the 
pleading in favor of a legal contract and indulge in 
a presumption of legality, rather than a presumption 
that the contract is against public policy or that the 
parties contracted with a view of a future violation 
of law.^® Stipulations necessary to make a con¬ 
tract reasonable will be implied and need not be al¬ 


leged but if the contract is in restraint of trade, 
and it does not appear on the face of it that it is 
reasonable, it can be enforced only when it is made 
to appear from the pleadings and proof that the re¬ 
straint is founded on a valuable consideration, and 
that it is reasonably necessary to protect the party 
in his business, and not oppressive.42 

Express or implied contract. Although the lan- 
g^ge of the pleader may be uncertain as to wheth¬ 
er he relies on an express or an implied contract, 
the petition will not be objectionable where the facts 
pleaded clearly fix the class to which the contract 
belongs and where, after stating the facts from 
which the law will imply an agreement, the pleader 
draws that conclusion, he does not thereby set up 
an express contract.'*^ Where the complaint seeks 
to recover for certain materials furnished defend¬ 
ant as on an implied contract, and it appears from 
the facts stated that such materials were in fact fur¬ 
nished under a written agreement, the complaint is 
demurrable^® An averment that the agreed sum 
which was to be paid under the contract for serv¬ 
ices was ±e reasonable value thereof will not viti¬ 
ate the complaint.*® In order to avoid a variance 
it is usual, when declaring on a special contract, to 
add the common coimts.*^ 

Alternative and conditional contracts. An abso¬ 
lute contract should not be stated as an alternative 
contract,*® nor should a contract be described as ab¬ 
solute when it is in the alternative*® or is subject to 
a condition precedent;®® but where one has prom- 


34. Or.~Lovelaiid v. Warner, 204 P. 
622, 108 Or. 688, rehearing denied 
206 F. 298. 108 Or. 688. 

Beverahle oostraot 
A pleading cannot give to a sev¬ 
erable contract a contrary construc¬ 
tion.—^Bates V. Oregon-Amerlcan 

Lumber Co., C.CJLOr., 296 F. 1. 

afti Fla.—^Milligan v. Eeyser, 42 So. 
367. 62 Fla. 381. 

30. Del—Colvocoresses v. W. S. 

Wassemaan Co., Super., 190 A. 607.« 
Kan.—^Wilson v. National Refining 
Co., 266 P. 941, 126 Kan. 139. 

13 aJ. p 717 note 8. 

Complaints held to contain no prop¬ 
er allegations of mutual mlstaJke 
Cal.—Fowler v. Associated Oil Co., 
App., 63 P.2d 1146, foUowed in 
Pearce v. Associated Oil Co., 63 P. 
2d 1157—Quality Building & Se- 
ourltles Co. v. Bledsoe, 14 P.2d 128, 
126 CaLApp. 493. 

37. lilich.—^De Boer y. Harmsen, 90 
N.W. 1036, 181 Mich. 91. 

IS CJ. p 717 note 9. 

sa Cal.—^Fllnt V. Olgulere, 195 P. 
85, 50 CaLApp. Ill 


39. Colo.—Fisk Min., etc., Co. y. 
Reed, 77 P. 240, 32 Colo. 506. 

40. Ark.—Ferrell v. Elkins, 251 S. 
W. 380, 159 Ark. 81. 

La.—^Louisiana Flour & Peed Co. y. 

Parnell, 8 La.App. 800. 

Minn.—Parker v. Fryberger, 206 N. 

W. 716, 165 Minn. 874. , 

N.T.—Brearton y. De Witt, 170 N.B. 
119, 252 N.Y. 496, reversing 234 N. 
T.S. 716, 226 App.Dly. 611. 

18 C.J. p 717 note 12. 

Cal.—BlggenstafiC y. Briggs, 4 P. 
371, 2 Cal.Unrep.Cas. 839. 

42. CaL—Callahan v. Lonnolly, 46 
Cal. 152, 18 Am,R. 172. 

13 C.J. p 717 note 18. 

Allegation of reasonableness and 
necessity is not subject to general 
exception.—Oak Cliff Ice Delivery 
Co. v. Peterson, Tei.Cly.App., 300 S. 
W. 107. 

43. Tez.—^Broussard v. South Texas 
Rice Co., ClvApp., 120 S.W. 687. 

Petition not demurrable 
A petition, alleging an agreement 
to perform certain services for 
which defendant agreed "to pay and 
to satisfy" plaintiff, performance, 
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and defendant’s acceptance of such 
services, sets out a cause of action, 
and is not demurrable as seeking to 
recover on a quantum meruit when 
the existence of special contract is 
shown.—Rustin v. Norman, 108 S.B. 
194, 25 Qa.App. 342. 

44. Mo.—^Wetmore v. Crouch, 51 S. 

W. 738, 160 Mo. 671. 

4A Ind.-Bradley v. Harter, 60 N. 
B. 139, 166 Ind. 499. 

46. Kaa—Jenkins v. Beachy, 80 P. 
947, 71 Kan. 867. 

47, Ala.—Park-Robertson Hardware 
Co. V. Copeland, 66 So. 880, 11 Ala. 
App. 447. 

HL—Fowler y. Deakman, 84 IlL 180. 

Declaration construed not to add a 
count in special assumpsit to the 
common counts.—Schwasnlck y. 
Blandln, C.CA..Vt., 66 P.2d 364. 

413. Me.—HUt T. Campbell. 6 Me. 
109. 

49. Conn.—Russell v. South Britain, 
Soa, 9 Conn. 508. 

13 C.J. p 717 note 18. 

BO. U.S.—Trask y. Duval, Pa., 24 F. 
CasJNo.14,148, 4 Wash.C.C?. 97. 
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ised conditionally at one time and unconditionally 
at another to pay the same debt, it has been held 
that the promisee may rely on both promises.®^ 
Also, where a contract sued on is subject to a con¬ 
dition subsequent, there is no occasion for any aver¬ 
ment in respect to the condition; it is a matter of 
defense which must come from the other side.52 
In such case, plaintiff need not aver that the con¬ 
tingency constituting the condition subsequent has 
not happened; if defendant relies on it as a de¬ 
fense he must allege that it did happen.B3 So, 
where a contract contains a stipulation as to the 
terms on which defendant may terminate it, it is not 
necessary for plaintiff to allege it®* 

Exceptions and provisos. If defendant’s promise 
or engagement, whether it is verbal, in writing, or 
under seal, contains as a part oi it an exception 
which qualifies his liability, or in certain instances 
renders him altogether free from liability, the ex¬ 
ception must be stated or there will be a fatal vari¬ 
ance ;®® but a proviso need not be stated, unless it 
goes to discharge the liability under the contract en¬ 
tirely, for this comes more properly from the other 
side.®® So, if a contract containing provisos or ex¬ 
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ceptions contains first a general clause, and after¬ 
ward a separate and distinct clause which takes out 
of the general clause something that would other¬ 
wise be included in it, a party relying on the general 
clause in pleading may set out that clause without 
noticing the separate and distinct clause which op¬ 
erates as an exception or proviso;®"^ but if the ex¬ 
ception itself is incorporated in the general clause, 
then a party relying on it must in pleading state it, 
together with the exception.®® 

c. Mode of Stating Contract 

Plaintiff may and must plead the contract sued on 
either In haec verba or according to its legal effect. Ac¬ 
cordingly as he adopts the former or the latter mode, the 
language of the contract or the language of the pleading 
te to be resorted to in construing the contract and pass¬ 
ing on a demurrer. > 

Plaintiff may, if he chooses, set out the contract 
in suit in haec verba,®® but this is not necessary, for 
it is sufficient to plead a contract according to its 
legal effect®® Indeed, a complaint is not defective 
for the reason that the written contract is set out 
therein and its legal effect is also pleaded,®i al¬ 
though the statement of legal effect is superfluous.®® 

On the other hand, to state a cause of action for 


Va.—<3cuch V. Hooper, 2 Leigh B67, 
29 Va. 557. 

18 C.J. p 717 note 20. 

51. Ky.—Green v. Magowan, 10 Ky. 
li. 194. 

53. U.S.—Title Guaranty & Surety 
Co. V. Nichols, Aria, 82 S.Ct 475, 
224 U.S. 846, 56 LuBd. 796. 

S3. Ga.—Loewenher* v. Weil, 127 S. 

E. 883. 38 Ga.App. 760. 

Ohio.—;W. N. Clark Co. v. Banner 
Packing Co., 12 Ohio App. 87. ' 

18 C.J. p 718 note 28. p 725 note 18. 
Contra Perkins v. Maurepaa Milling 
Co., 40 So. 998, 88 Miss. 804. 
Escrow agreement 
In an action by the depositor 
against the escrow agent to recover 
back money deposited in escrow, it 
Is not necessary to allege the non- 
ociurrenee of the contingency on the 
happening of which the escrow agent 
Is to pay over the money to another 
person.—Lyons v. Liberty Nat Bank, 
65 F.2d 837. 62 App.D.C. 204. 

64. Mo.—Sawyer v. Wabash R. Co., 
57 S.W. 108, 156 Mo. 468. 

55. Ala.—Pike V. Stratton, 66 So. 

'929. 174 Ala. 541. 

18 C.J. p 718 note 26. 

66. N.C.—Wilmington, etc., R. Co. 
V. Robeson, 27 N.C 29L 

13 aj. p 718 note 27. 

67. Ala.—^Protective Life Ins. Co. v. 
Swink, 132 So. 728, 222 Ala. 496. 

18 C-J. p 718 note 28. 

63. Mass.—Freeman v. Travelers’ 


Ins. Co., 12 .N.B. 372, 144 Mass. 
672—Com. V. Hart, 11 Cush. 180. 
53. Ala.—Evans v. Town of Muscle 
Shoals, 179 So. 228, 235 Ala. 826. 
Ind.—Miller v. Farr, 98 NJE. 806, 178 
Ind. 86. 

18 aj. p 718 note 29. 
e(k Ala.—Evans v. Town of Muscle 
Shoals, 179 So. 228, 235 Ala. 825— 
Fidelity & Casualty Co. of New 
York V. Rabom, 173 So. 402, deny¬ 
ing certiorari App., 178 So. 899— 
Sovereign Camp. W. 0. W., v. 
Brownrlgg, 168 So. 786, 281 Ala. 
162—NunnaUy Co. v. Bromberg & 
Co., 116 So. 280, 217 Ala. 180— 
Doullut & WUllams v. Hoffman, 86 
So. 78, 204 Ala. 88—Hunt v. Pre¬ 
ferred Accident Ins. Co. of New 
York, 66 So. 201, 172 Ala. 442. 
CaL—^Malmgren v. Southwestern Au¬ 
tomobile Ins. Co., 255 P. 612, 201 
CaL 29—McGibbon v. Schmidt, 166 
P. 460, 172 Cal. 70—Pneucrete 
Corioratlon v. tJ. B. Fidelity & 
Guaranty Co., 48 P.2d 1000, 7 Cal. 
App.2d 783. 

Tex.—Pittsburgh Athletic Co. v. Ma- 
Un, CIv.App., 71 S.W.2d 889, error 
dismissed—Steel By-Products Co. 
V. Vemon-Cotton Oil Co., CIv.App., 
267 S.W. 618—^Peyton Creek Irr. 
List V. White, Clv.App., 230 S.W. 
1060, error refused. 

18 C.J. p 718 note 30. 

This rule Is of very extensive op¬ 
eration, and applies not only to the 
statement of contracts In the action 
of assumpsit, but also to the state¬ 
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ment by either party of contracts 
and obligations of every description, 
whether verbal, written, or special¬ 
ties, and In any form of action. 
Ala.—Adams v. Davis, 16 Ala, 748. 
Idaho.—^Porter v. Allen, 69 P. 106, 
236, 8 Idaho 858—^More v. Elmore 
County Irr. Co., 35 P. 171, 8 Idaho 
729. 

Masa—Hopkins v. Young, 11 Mass. 
802. 

Mont,—Nelson v. Great Northern R. 

Co., 72 P. 642, 28 Mont 297. 

Tex.—Wooters v. Internatlonai etc., 
R. Co., 54 Tex. 294. 

18 C.J. p 719 note 31. 

Substaaoe and legal effect 

(1) A contract Is sufficiently plead¬ 
ed by averring the substance and le¬ 
gal effect thereof. 

Ala.—Pearson v. Van Antwerp Real¬ 
ty Corporation, 164 So. 729, 281 
AJa. 315. 

Tex.—^Randolph Junior College v. 
Isaacks, CIv.App., 118 S.W.2d 628. 

(2) Failure to set out a copy of 
the contract verbatim in a count In 
an action on a contract is not a fatal 
defect, where the substance of the 
contract Is given.—^Yeomans & Shedd 
Hardware Co. y. Sllkey, 259 IlLApp. 
199. 

6L Mo.—^House Wrecking Co. v. 
Sonken, 183 S.W. 365, 152 Mo.App. 
458. 

63. Ill.—North V. Kiser, 72 Ill. 172. 

I Tex—Van Norman v. Wheeler, IS 
I Tex 316. 
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breach of contract it is necessary either to set out 
the contract literally or to state its legal effect 
Where the latter mode is adopted, it is necessary 
to state the substance of the contract®* and allege 
facts showing defendant’s obligation.®® Where a 
contract is pleaded in hsec verba, it must show on 
its face and not by implication all the facts which 
it would be necessary' to allege in pleading it ac¬ 
cording to its legal effect;®® but defendant cannot, 
on appeal, take advantage of a mistake in the set¬ 
ting out of the written contract occasioned by the 
act of its agent in furnishing plaintiff with the copy 
tiiereof.®^ While it is sometimes customary, in 
declaring on a written contract according to its le¬ 
gal effect, to attach a copy of the contract as an ex¬ 
hibit,®® merely annexing to the declaration, com¬ 
plaint, or petition, as an exhibit, a copy of a con¬ 
tract in suit is not sufficient, it, not being equivalent 
either to positive allegations of the terms of such 
contract or to a statement thereof in haec verba.®® 

Effect on demurrer or construction. Where a 
written agreement is pleaded in haec verba, its terms, 
rather than allegations pertaining thereto, control^® 
in determining the construction of the contract^! 
and the sufficiency of the pleading'as against a de- 
murrer.7* In such case an allegation inconsistent 
with the legal effect of the writing or putting a false 
construction thereon may be struck out as surplus- 
age'T® but is not ground for demurrer.’* On the 
other, hand, where the contract is not set out in 


hac verba but only the substance, or the pleader’s 
construction of the provisions, thereof is stated, a 
demurrer to the petition must be ruled’on the lan¬ 
guage of the petition, rather than the language of 
the contract’® A further effect of a failure to set 
out the contract in Iwec verba is that a particular 
defect therein may be disclosed only by the evi-. 
dence, and not by the pleading, and hence is not 
available on demurrer.’® 

While a contract annexed to a pleading as an ex¬ 
hibit may be looked at m passing on a demurrer 
to that pleading,” where plaintiff does not set out 
the contract, defendant, by attaching a copy of the 
contract to his answer, cannot require it to be read 
as a part of the complaint on demurrer to the an¬ 
swer.’® ' ' 

' d. How Much of Contract Should Be Stated 

Unless they materially alter or qualify the provisions 
alleged to have been breached, parts of the contract sued 
on which are not essential to the cause of action need not 
be set forth either literally or substantially. 

In order to avoid prolixity, so much of the con¬ 
tract as is essential to the cause of action should be 
set forth and no more, and this also may be stated 
according to its legal effect. Plaintiff is not bound 
to state that which is merely matter of evidence;’® 
but, while it is not necessary to set out more of an 
alleged contract than pertains to the obligation, the 
breach of whidi is complained of, yet if an altema- 


ea Ala.—Gray v. Wood, 127 So. 148, 
220 Ala. 687—Moundrllle Luint>er 
Co. V. Warren, 88 So. 479, 203 Ala. 
488. 

Mont—Schauer v. Morgan* 216 P- 
847, 67 Mont 466. 

ee. Colo.—Dawe v. Hoskins, 238 P. 
60, 77 Colo. 601. 

Ky.—Glltner v. McCombs Producing 
& Refining Co., 228 S.W, 8, 190 Ky, 
601. 

NJ).—Bberlien v. Guarantee Fund 
Life Ass'n of OmaJha, Neb., 226 N. 
W. 810, 68 N.D. 617. 

65. Ala.—Gray v. Wood, 127 So. 
148, 220 Ala. • 687—MoundvOle 

Lumber Co. v. Warren, 88 So. 479, 
208 Ala. 488. 

66L Cal.—Hill V. McCoy, 81 P. 1016, 
1 CaLApp. 159. 

Idaho.—More v. Flmore County Irr. 

Co., 36 P. 171, I Idaho 729, ' 

87. Ind.T.—MlssoTlrl, etc., R. Co. v. 
Truakett 68 S.W. 444, 2 Ind.T, 
688 . 

ea Pa.—Franklin Sugar Refining 

■ Co. V. Fulton, Mehrlng & Hauser 

■ Go., 1 Pa.Dl8t & Co. 616. 

13 C.J. p 719 note 82. 

^ Mo.—Gibson v. Davis, App., 117 
-S.\i^.24 888. 

18 C.J. p 719 note 84. 


7a Cal,—Schlageter v. Cutting, 2 
P.2d 876, ,116 CaJApp. 489. 

7L Ind.—^Naltner v. Tappey; 66 Ind. 
107. 

Where vnUtlng Is unsublguons 
Ga.—Southern States Life Ins. Co. v. 
Statham, 61 S.R. 886, 4 Ga.App. 
482. 

72. N-D.—Pelton v. Nnmberg, 179 
N.W. 720, 46 N.D. 460. 

Tex'—Bastern Texas Electric Co. v. 
Rhymes, dv.App., 1 S.W.2d '688, 
error dismissed. 

73L CaL—Love v. Sierra Nevada 
Lake Water, etc., Co., 82 CaL 639, 
91 AntD. 602—Stoddard v. Tread- 
-well, 26 CaL 294. 

7ii Ind.—^McDonough v. Kane, '76 
Ind. 181—Forst v. Elston, IS Ind. 
482. 

Iowa.—Johnson v. Tostevln, 14 N.W. 
96, 60 Iowa 46. 

7a Mo.—Moberly v. Leonard, 99 S. 
W.2d 68, 839 Mo. 791. 

7a N.Y.— TTanan v. Nemours Trad¬ 
ing Corporation, 187 N.T.S. 169. 

77. Tex—Warren v. La Salle Co., 
Clv.App., 262 S.W. 627, error dis¬ 
missed. 

Wqsh.—BHnker v. Joshua Oldham & 
Sons, 116 P. 268, 63 'V7ash. 620. 
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7a N.T.—Hudson River Power 

Transmission. Co. v. United Tract. 
Co., 91 N.T.S. 179, 98 App.Dlv. 668, 
modifying 88 N.Y.S. 448, 48 Mlsc. 
206. 

79. Ala.—Consolidated Products Co. 

V. Japser Land Co., 129 So. 89, 221 
Ala. 472—.®tna Ins. Co. v. Hen¬ 
sley, 284 S.W. 426, 216 Ky. 46. 

Mo.—Wlngo V. Glllioi, 30 S.W.2d 777. 
"224 Mo.App. 660—MoKee v. Goeh¬ 
rs App., 272 S.W. 1091. 
N.Y.^King V. Krlscher Mfg. Co., 222 
N.Y.S. 66, 220 App.Dlv. 684. 

Tex—Ramsey v. WahL Com.App., 
236 S.W. 838, reversing Wahl 'v. 
Ramsey, Cly-App., 218 S.W. 659— 
Gelstmann v. Schkade, Civ.App., 
121 S.W.2d 494—^Randolph Junior 
College V. Isaaoks, Clv.App., 118 S. 

W. 2d 628—Pittsburgh Athletic Co. 
V. Malln, Clv.App., 71 S.W.2d 889. 
error dismissed—Curry v. Texas 
Co., Clv.App., 18 S.W.2d 266,’ er¬ 
ror dismissed—Automobile Ins. Co. 
V. bridges, Civ.App., 5 S.W.2d 244, 
246, citing Corpus Juris—Griffin v. 
Shamburger, Clv.App., 262 S.W. 

. 144—J, M. Radford Grocery Co. v. 

Jamison, Civ.App., 221 S.W. 998. 

9 C.J. p 867 note 28—18 UJ. p 719 
note 41. 
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tive qualifies the obligation, the whole contract 
should be set out according to its legal effect or 
tenor;®® or, to say the least, the omission of any 
part of the contract which materially qualifies/dnd 
alters the legal nature of the promise alleged to 
have been broken will be fataL®i In other words, 
if there is any part of an agreement which material¬ 
ly qualifies or varies the sense and legal effect of 
the parts set forth, care must be taken not to omit 
it in order to avoid a fatal variance.®® 

It is not necessary for plaintiff to set out the 
plans and specifications according to which he is to 
perform his contract or to attach them to his plead¬ 
ings.®® It is sufficient to refer to them as parties 
refer to them in a contract, leaving their identity in 
case of dispute to be established by parol evidence.®^ 

e. Allegation as to Writing 

Diverse rules have been laid down as to the necessity 
of alleging that the contract sued on Is, or whether It is 
or Is not, In writing, and as to the presumption arising 
In the absence of such an allegation. 

Except in some jurisdictions,®® it is not necessary, 
at least in the first instance, for the pleader to al¬ 
lege whether the contract he sues on is oral or writ¬ 
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ten,®® and the absence of such an allegation does 
not render the petition subject to general demur- 
rer.®7 According to some authorities, the pleader 
may be ordered to make his pleading more definite 
and certain by stating whether the agreement sued 
on is oral or written, and, on his failure to comply 
with the order, the action may be dismissed;®® but 
according to other authorities, it is not a valid ob- 
je^ction that the pleading leaves it uncertain wheth¬ 
er plaintiff is suing on an oral or written contract,®® 
or at least this is so where there is no opportunity 
for defendant to be in any way misled to his preju¬ 
dice by the form of the pleading.®® Particular 
pleadings may, of course, sufficiently, indicate that 
the contract relied on is verbal®^ or written,®® as 
the case may be. 

It is not necessary to aver that the contract is in 
writing®® where the contract would have been good 
at common law before the passage of the statute of 
frauds;®® but where the duty or liability is created 
by statute, and also required to be in writing, then 
it must be averred that the promise was in. writ¬ 
ing;®® and where there is one written contract, a 
party seeking to avail himself of another contempo¬ 
raneous or subsequent contract between the same 
parties and relating to the same subject matter 
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sa' Md.—Hoke v. Wood, 26 Md. 468. 
81. Mo.—^Moora v. Mountcaatle, 72 
Mo. 605. 

88. Tex.—Automobile Ins. Co. v. 
Bridges,. Cly.App., 6 S.W.2d 244, 
247, quoting Coxpxis Xnxla. 

18 aj. p 720 note 44. 

8a Ala.—Patterson v. Camp, 86 So. 
605, 209 Ala. 614—George v. Rob¬ 
erts, 92 So. 1, 207 Ala. 191. 

Cal.—Hancock v. Clark, 204 P. 1098, 
56 Cal.App, 277. 

9 C.J. p 867 note 31—18 OJ. p 720 
note 45. 

Beasoa fox rale 

"The plans and specifications of 
buildings are usually prepared by 
architects and require great skill and 
experience. They consist sometimes 
of extensive and complicated plates 
or drawings, which it would often be 
exceedingly inconvenient. If not ut¬ 
terly Impracticable to attach to and 
make a part of the pleadings of the 
case. Besides, It Is supposed that 
lawyers are to be able to prepare 
pleadings, but if these plans and 
specifications are to be made a part 
of them, attorneys would be unable 
to make the pleadings until they had 
added to their legal education, that 
of architects also.”—^Learmonth v- 
Veeder, 11 Wis. 138, 142. 

84b Wis.-Learmonth t. Veeder, 11 
Wis. 188. 

9 C.J. p 867 note 32. 


aSb Ala.—Goodwin ▼. Adler, 124 So. 

108, 220 Ala. 69. 

TTndeir statute so requiring 
Pa.—Syncavage v. Morris, 8 Pa.Dist 
& Co. 163—Bowden Construction 
Co. V. Hagenbuch, 6 Pa.Dlst. & Co. 
182—Franklin Sugtf Refining Co. 
V. Fulton, Mehrlng & Hauser Co., 
1 Pa.DIst. & Co, 616—International 
Clay Mach. Co. v. Keystone Clay 
Co., 29 Pa.DlsL 768—Philadelphia 
Goar Co. v. Climax Mach. Co., 29 
Pa.DisL 493—Curtis v. Bortree, 26 
Pa.Dl8t 1056—^Elpperson Under¬ 
writing Co. V. Chapin, 81 Luz.Leg. 
Reg. 874—Baker & Taylor Co. v. 
Jacobs, 6 Sch.Reg. 828. 

86. N.T,—Rubin v. Cohen. 118 N.T. 
S. 848, 129 App.Div. 896. 

Tex.—Granger v. Kishl, Clv.App., 168 
S.W. 1161. 

87. Tex.—Paragon Oil Syndicate v. 
Rhoades Drilling Co, ClvApp., 282 
S.W. 908, certified questions an¬ 
swered 277 S.W. 1036,'116 Tex 
149—Davis V. Stamford Mill & 
Elevator Co., Clv.App., 260 B.W. 
1081. 

88. La.—^LombaM v. Louisiana Citi¬ 
zens' Bank, 31 So. 664, 107 La. 183. 

Wis.—Central Security Co. v. Mil- 
waukee-Waukesha Brewing Co.. 
164 N.W. 994, 166 Wis. 249. 

89. DeL—Szymanska v. Equitable 
Life Ins. Co., Super, 183 A. 809, 7 
Harr. 272. 


9a EAn.—Strong v. Thurston, 191 
P. 676, 107 Kan. 368. 

Knowledge of defendant 
An exception of vagueness on the 
ground that the petition did not 
show whether the contract was oral 
or written was properly overruled 
where a sworn Itemized account at¬ 
tached to the petition showed the 
kind and number of articles pur¬ 
chased, and that, therefore, defend¬ 
ant knew full well whether the con¬ 
tract of purchase was oral or wrlt- 
tea—M. & M. Mfg. Co. v. Lauricella, 
6 La.App. 816. 

81. Mo.—^Lewls V. National Savings 
Building & Loan Ass’n of Mis¬ 
souri, 84 S.W.2d 966, 229 Mo.App. 
1003. 

Pa.—^Kawnoer Co. v. W. J. Schoo¬ 
nover Glass Co., 99 Pa.Super. 885— 
Syncavage v. Mbnis, 8 Pa.Dist & 
Co. 163. 

92. Mo.-Jes8e v. RolaO^ App, 74 S. 
W.2d 890. 

Tex.—Steel By-Products Co. v. Ver- 
non-Cotton Oil Ca, Clv.App, 267 
S.W. 618. 

93b DeL—Szymanska v. Equitable 
Life Ins. Co., 183 A. 309, 7 Harr. 
272. 

94. U.S.—Huff V. Ford, D.C.Fla., 288 
F. 668, 660, citing Oorpns iTuda. 

18 aJ. p 720 note 67. 

95b Ala.—Brown v. Adams^ 1 Stew. 
51. 18 AulD. 36. 
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must allege that the latter contract is in writingJ^ 
Under a statute tnalcitig a written contract import 
a consideration, an allegation that the contract is in 
writing is necessary when, and only when, the com¬ 
plaint fails to state a consideration for the con- 
tract.s^ 

Construction and presumptions. There are cases 
which hold that all contracts within the statute pf 
frauds arc presumed to be oral, unless it is alleged 
that they are in writingand an extension of this 
rule has caused it to be held in some jurisdictions 
that, where a contract is not alleged to have been 
in writing, it will be presumed to have been ver- 
bal.S9 In other jurisdictions it is held that, where 
the pleader does not allege whether the contract is 
oral or written, a prima facie presumption will arise 
that it is written.1 

It has been held that a contemporaneous agree¬ 
ment varying the terms of a written contract will, 
under the rule that the averments of the pleading 
are to be taken most strongly against the pleader, 
be construed as setting up an oral agreement^ 

Agreement partly in writing. When a contract 
consists of an oral agreement, a part of which only 
has been reduced to writing, it is proper to declare 
on it as a parol contract^ Indeed, an allegation 
that the agreement is partly oral and partly written 
is deemed to be an allegation that the entire agree¬ 
ment is in paroL^ Where there is such an allega¬ 
tion, the contract cannot be tested on demuirer 
solely by the writing.® 


f. Date of Oontract 

Although precision may not In all cases be material, 
the day on which the contract was made should be al¬ 
leged. 

The day on which the contract was made must 
be stated, although the precise day may not be ma¬ 
terial.® The general principle is that in declaring 
on a parol or simple contract, the day when the con¬ 
tract is alleged to have been made is not material,^ 
but where time is a vital element in plaintiffs case, 
it must be alleged with certainty.® An allegation of 
mistake in the date of an instrument under seal need 
not be proved before introducing the instrument in 
evidence, unless the date of the instrument marks 
the beginning of the performance of the contract 
or is put in issue by defendant® 

g. Acceptance 

An allegation of something which requli^hs acceptance 
to become a binding contract must be followed by an 
allegation of timely acceptance; but acceptance need not 
be alleged In terms If facts from which a timely accept¬ 
ance may be Implied are averred. 

Where an offer, proposal, order, unilateral con¬ 
tract or other matter requiring acceptance in order 
to become a binding contract is alleged, it is nec¬ 
essary to allege acceptance^® within the time lim¬ 
ited by the offer or, if no time is limited, within a 
reasonable timeji^ and this may and must be done 
either by alleging in terms that there was an ac¬ 
ceptance within the proper time or by alleging per¬ 
formance, undertaking performance, or other facts 
from which a timely acceptance may be implied.^® 


M. Ark.—Graves v. Bodcaw Lum¬ 
ber Ck>., 196 S.W. 800. 129 Ark. 364. 

97. Ala.—Socleta Itallana kCutua 
Benefleenza Vittorio Bmanuele III 
D1 Eusley v. Lovoy, 163 So. 642, 
231 Ala. 99. 

98. TT.S.—Woodward v. Gould, g-C, 
Mo., 27 F. 182. 

13 C.J. p 720 note 69. 

99. Ind.—Miller v. Klfer, 130 K.E. 
278, 75 Ind.App. 198. 

Ky.—Pasme v. Claypool, 81 S.W.2d 
901, 285 Ky. 626. 

IS CJ. p 720 note 60. 

1. Ga.—Owens v. Davidson. 144 S. 
B, 108, 166 Ga. 686. 

18 GJ. p 720 note 61. 

2. Ala.—Rice v. Gllbreatli, 24 So. 
421, 119 Ala. 424. 

9. Maas.—Flske v. Ballou. 168 NJI. 

166, 264 Mass. 630. 

18 C.J. p 720 note 68. 

4. Pa.—^Hartford Battery Sales Cor¬ 
poration V. Price, 181 A, 96. 119 Pa. 
Super. 166. 

i Conn.—Mills v. Roto Co.. 183 A. 
918, 104 Conn. 646, 

6. Ga.—Morrlson-Trammell Brick 


Co. V. McWilliams, 66 S.B. 806, 127 
Ga. 159. 

N.J,—Baven v. Shaw, 28 N.J.Law 
809. 

SuflloteuS aUegatiou of time of mak- 
insr 

Ga.—M. a Riser Co. v. Padrlck, 118 
S.E, 791, 80 Ga.App. 642. 

.W.T.—Berman v. Standard Wood 
Heel Co., 211 N.7.& 649, 126 Mlsc. 
894. 

7. Pa.—Bltner v. PfaltzgraH 6 Pa. 

Dlst & Co. 280. 

18 GJ. p 721 note 78. 
a Mass.—Little v. Blunt, 16 Pick. 
869. 

Minn.—^Lockwood v. Bigelow, 11 
Minn. 118. 

a Ala.—^Richards v. Vanner, 4 Stew. 
& P. 64. 

la Or.—^Kombrodt ' v. Equitable 
Trust Co., 2 P.2d 286, 137 Or. 886, 
rehearing denied 8 P.2d 127, 137 
Or. 386. 

18 GJ. p 721 note 76. 

11. Ky.—Moxley v. Moxley, 2 Mete. 
809. 

Tex.—Texas Pipe Line Co. V;. MlUer, 
CIVwApp.. 84 S.W.2d 560. 
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la. Colo.—Wheeler v. Wilkin, 68 P. 

2d 1223, 98 Colo. 668. 

Pa.—^United Mercantile Agencies v. 
Slotsky, 164 A. 849, 107 Pa.Super. 
467. 

Tex,—Texas Pipe Line Co. v. Miller, 
Clv.App.. 84 S.W.2d 660. 

13 GJ. p 721 notes 78. 79. 

Exeontloii ana dellvexy of memoraiL. 
dum 

It Is sufficient to allege that a ver¬ 
bal proposal was made and that de¬ 
fendants executed and delivered a 
memorandum In writing which in 
terms accepted the proposal—Blue 
Grass Tract Co. v. Hedges, 104 S.W. 
870, 189 Ky. 858, 81 Ky.L. 1006. 
Aooeptaaioe oilier than signing' ooiu 
tract 

A declaration showing a contract 
not signed by plaintiff is not demur¬ 
rable If acceptance Is otherwise 
pleaded.—^Bodenheimer v. Mary 
Planting, etc., Go., Ltd., 1 Iia.App. 
(Orleans) 18. 

Bringing suit 

Where plaintiff sues on a contract 
made for his benefit be need not al¬ 
lege an acceptance, since an accept¬ 
ance will be Implied from the act of 
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iL FTomlse 

A promise may be averred expressly or by alleging 
facts from which It may be implied. 

In an action at common law for the breach of 
contract, plaintiff must allege a promise on the part 
of defendant but under the code system of plead¬ 
ing it is sufficient to allege the facts from which a 
promise may be implied.i^ Generally, it is not es¬ 
sential that there shall have been an affirmatively 
expressed promise to pay; it is sufficient if words 
were used which are tantamount to a promise, ex¬ 
press or implied.^® The addition of an allegation 
of a promise to pay in an action on an implied con¬ 
tract makes the pleading one on both an express 
and an implied contract, and both allegations may 
stand together, and proof sustaining either an ex¬ 
press or an implied contract may be received but 
if defendant objects to this form of allegation, he 
may move to require plaintiff to elect on which 
ground he will proceed, and if it appears that an 
unfair burden is imposed on defendant by this 
double form of pleading, an election may be requir¬ 
ed in the discretion of the trial court^^ 

I Two or More Agreements or Contracts 

An agreement aubaequent to the original contract 
should be pleaded where It auperaeded or modified the 


firat agreement or la the baala of a claim for extra com¬ 
pensation; but It la not neceasary to plead another con¬ 
tract which haa not superseded or modified the contract 
In suit and does not constitute a part thereof. 

Where one agreement constitutes an inducement 
for another, a party may sue on the latter and plead 
all matters pertinent to the former.^S However, it 
is not necessary for plaintiff to set out another con¬ 
tract, the terms of which control his performance 
of the contract in suit,i® or a contract which does 
not constitute a part of the contract in suit,2® or 
which cannot modify the agreement on which the 
action is brought.2i It is not necessary for plaintiff 
to plead an agreement between defendant and him¬ 
self which amounts only to an extension of the time 
of performance and ‘does not modify the terms of 
the original contract,22 unless the time of perform¬ 
ance is of the essence of the contract and some pos¬ 
itive act is required of the party claiming the 
breach.23 

Contract modified or superseded by subsequent 
agreement. Where an agreement has been modified 
by a subsequent agreement, plaintiff must declare on 
it as modified, without reference to the terms of the 
original contract which have been dispensed with 
and the contract as modified must be distinctly 
pleaded,2B although if the original contract was not 


bringing suit—Foster v. Lelnlnger, 
72 N.E. 164. 33 Ind.App. 669. 

Xa. Colo,—Schwalbe v. Postle, 214 
P. 888, 73 Colo. 181. 

18 CJ. p 722 note 83. f 

Proxnlse sot shows 
Special counts In assumpsit which 
allege that plaintiff sold materials to 
a contractor at the request and on 
the credit of the. owner do not allege 
a promiae by defendant, with the 
consent of the contractor as an in¬ 
ducement to plaintiff to furnish the 
materials to the contractor on cred¬ 
it, that defendant would pay there¬ 
for out of the money due the con¬ 
tractor.—^Park-Robertson Hardware 
Co. V. Copeland, 66 So. 880, 11 Ala. 
App. 447. 

14. CaL—Semi-Tropic Spiritualists’ 
Assoc, y. Johnson, 126 P. 488, 168 
Cal. 689. 

IS CJ. p 722 note 84. 

15. Ala.—Dexter v. Ohlander, 7 Bo. 
115, 89 Ala. 262—Rice v. Rice, 68 
Ala. 216. 

18. Minn.—Klnzel V. Boston, etc., 
Farm Land Co.. 146 N.W. 124, 124 
Minn, 416. 

18 C.J. p 722 note 86. 

17. Minn.—^Lufkin v. Harvey, 147 
N.W. 444, 126 Mina 468-i-Wetmore 
V. Thurman, 141 N.W. 481, 121 
Minn. 862. 

la Minn.—RJemik v. Henrlcksen 


Jewelry Co., 151 N.W. 208, 128 
Mina 490. 

la Aria—Adams v. O’Connor, 59 P. 
105, 6 Arts. 404. 

Cal.—Sutllff V. Seldenberg, 64 P. 131, 
182 CaL 68. 

Ahsssoo of appropriate special de¬ 
murrer 

Where the purchaser contracted to 
pay, as part of the purchase price, 
an indebtedness of the vendor to an¬ 
other persoa the terms of the con¬ 
tract which evidences the vendor's 
Indebtedness are not materiaL un¬ 
less for the purpose of showing 
whether such indebtedness had be¬ 
come due, and are not material at 
all where, in the vendor's petition, 
there Is an allegation, sufficient as 
against general demurrer, that de¬ 
fendant Is indebted to plaintiff in 
an amount equal to that of plaintiff’s 
debt and there is no special demur¬ 
rer on the ground that there is no 
allegation that the debt of plaintiff 
had become dna—Detrick y. Trust 
Co. of Georgia, 176 S.B. 686, 49 Qa. 
App. 687. 

20. Ind.—Seamless Pressed Steel, 
etc., Co. V. Monroe, 106 N.EL 538. 
57 Ind.App. 186. 

13 C.J. p 720 note 47. 

XL. By.—^PerryvUIe v. Letcher, 1 
T.B.Mon. 11. 

22. La.—Leeds v. Passman, 17 La. 
Ann. 82. 
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Mo.—Maack v. Schneider, 61 MoJVpp. 
92. 

SB. Ala—Sibley v. Barclay, 70 So. 

201, 14 AlaApp. 422. 

Or.—Boring Lumber Co. v. Roots, 90 
P. 487, 49 Or. 669. 

Propriety of deblailng on both eon- 
tracts 

Where a contract authorizing 
plaintiffs to sell land within a cer¬ 
tain time is extended with slight 
changes by indorsement thereon, in 
an action for the breach before the 
extended time has expired, it Is prop¬ 
er to declare on both contracts.—^Mc- 
Lane v. Maurer, 66 S.W. 693, 1108, 28 
Tex.Clv.App. 76. 

84, Aria—Raymond v. Agren, 86 P. 

2d 797. 44 Aria 827. 

Ky.—AdUns v. Plkevllle Supplying 
& Planing Mill Co., 296 &W. 440, 
442, 220 Ey. 476, quoting Oorpns 
Jnxla 

Mich.—Doe V. Cholniere, 242 N.W. 
819, 259 Mich. 7. 

Mo.—^Mt. Vernon Car Mftf. Co. v. 
Hirsch Rolling Mill Co., 227 S.W. 
67, 285 Mo. 669. 

13 aJ. p 721 note 64. 

86:. Idaho.—MiUer v. Earl Fruit Co. 
of Northwest, 232 P. 681, 684, 40 
Idaho 839, citing Ooxpus Jnxla 
Ky.—Adkins v. Plkevllle Supplying 
& Planing Mill Co.>. 295 S.W. 440, 
442, 220 Ey. 476. quoting Oorpns 
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entirely superseded by the subsequent modification 
it, together with such modification, constitutes the 
basis of the action.26 A complaint, although alleg¬ 
ing fraud and mistake in a second agreement reduc¬ 
ing the amount of a payment to be made under the 
first contract, nevertheless does not state a cause of 
action to recover the payment to be made under the 
first contract where it does not state the terms, con¬ 
ditions, and subject matter of that contract nor 
show that the payment is due.^^ 

Where one contract has been superseded by the 
substitution of anotheri it is proper to declare on 
the latter but no action lies on the former 
and in an action for breach, of contract, where 
plaintiff sets up two inconsistent contracts, one of 
which supersedes the other, and fails to show on 
which he relies, a demurrer should be sustained.^® 

Extras. Where a builder claims for additional or 
extra work and materials, he should allege a prom¬ 
ise to pay therefor,31 or that defendant requested 
the extra work or materials, that the so-called ex¬ 


tras were not included in the original contract, and 
that the prices charged were reasonable and just, 
or the usual and ordinary charges for such work 
and materials.33 In order to avoid the stipulations 
of a covenant against any claim for extra work, 
plaintiff should allege an independent claim for the 
extras ;33 but where the original contract contem¬ 
plates a charge for extras, it is proper to allege the 
amount due therefor as being due under the original 
contract** 

§ 536. Averment of Consideration 

In a suit on a contract which does not Import a 
consideration, It Is necessary to allege the consideration 
therefor fully and truly and prove It as laid. 

Consideration need not be pleaded in a suit on a 
contract or instrument which imports a considera¬ 
tion as a matter of law,*® such as a contract under 
seal,** a negotiable instrument, see Bills and Notes 
§ 577 a, or any written contract which, by virtue of 
statute, imports a consideration;*'^ but the consid- 


Mo.—Rosa-Saekatoon Lumber Co. v. 
Turner, Dennis ft Lowry Lumber 
Co., App., 258 S.W. 119—Ostrander 
Y. Measmer, App., 228 S.W. 488. 
Mont—Hunt v. S. T. Cattle Co., 244 
P. 480, 76 Mont 694. 

Pa.—^Ruth-Haatlnga Glass Tube Co. 
T. Slattery, 109 A. 696, 266 Pa. 288 
—^Bitner r. Pfaltzgraff, 6 Pa.Dlst 
ft Co. 280. 

1$ C.J. P 721 note 66, p 781 note 88. 

Xodlflcatlon by walve;r 

(1) Where contracts are modified 
by waiver the waiver must be al¬ 
leged except In the case of Insurance 
policies.—^Roaring Pork Potato 
Growers v. CL C. Clemons Produce 
Co., 187 S.W. 617, 198 MoA.pp. 668. 

(2) Some allegations may neces¬ 
sarily Imply a waiver of a provision 
of a contract although not express¬ 
ly mentioning waiver.—Stresenreuter 
Bros. V. Bowes, 283 llLApp. 148. 

Complalat held to allege new ox 
second oontxaet ooverlng diffexent 
subject matter and additional labor, 
and not an amendment of the orig¬ 
inal contract—Porter Const. Co. v. 
Berry, 298 P. 179, 186 Or. 80. 

AUagatloBs held snAoleBt 
Arlz.—^Raymond v. Agren, 86 P.2d 
797, 44 Arlz. 827. 

Ter—Mood v. Methodist Episcopal 
Church South, of Cisco, Com.App., 
296 S.W. 506, affirming Mood v. 
Methodist Episcopal Church South, 
C1V.APP., 289 S.W. 461, modified 
on other grounds, Com.App.,'800 S. 
W. 80—Old River Rice Irr. Co. v. 
Stubbs, Civ.App., 137 aW. 164. 

28. Ky.—Adkins v. PIkevllle Sup¬ 
plying ft Planing Mill Co., 296 S. 


’ W. 440, 442, 220 Ky. 476, Quoting 
Coipns Juris. 

18 aj..p 721 note 66. 

27. N.T.—Bolardl v. Marden, Orth 
ft Hastings Corporation, 185 N.T. 
S. 831, 194 App.Div. 807. 

28. U.S.—H. W. Nelson Co. v. Grand 
Trunk Western R. Co., C.C.A.Mlch.. 
80 P.2d 986, certiorari denied 
Grand Trunk Western R. Co. v. H. 
W. Nelson Co., 66 S.CL 692, 297 TJ. 
S. 717, 80 L.Ed, 1002. 

Ter—Western Medical Arts Bldg. 
Corporation v. Bryan, ClvApp., 6 
S.W.2d 862, error dismissed. 

28. Colo.—^McKay v. Fleming, 184 
F. 159, 24 ColoJtpp. 880. 

Mass.—King v. Palst, 37 N.E. 466, 
161 Mass. 449. 

Mo.—Sutter V. Raeder, 60 S.W. 818, 
149 Mo. 297. 

30. Mass.—Goallne v, Albro-Clem 
EL Co., 64 N.E. 851, 174 Mass. 88. 

31. Vt—^Douglas V. MorrlsvUle, 79 
A. 891, 84 Vt 802. 

9 C.J. p 870 note 66. 

Oral express oontraet fox extras 
heia sufflolently pleaded 
Wyo.—PInley v. Pew, 206 P. 810, 28 
Wyo. 842, rehearing denied 206 P. 
148, 28 Wyo. 342, 

32. —^Rosenblum v, StolzenbOrg, 
86 Pa.Super. 644. 

XmpossibUlty of executing gpeoUU 
cations must be alleged in an action 
to recover extra costo necessitated 
by errors in the specifications.—Mc¬ 
Daniel v. City of Beaumont TerClv. 
App., 92 S.W.2d 662. 

Whexe oontraot allows ohaage lu 
plans, but not addltloiul oompensa- 
tlon, a petition for the expense of 
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extras necessitated by a change of 
plans Is subject to general demur¬ 
rer.—Cobb V. Bond, 148 S.B. 411, 89 
Ga.App. 637. 

33. Ky.—Escott V. White, 10 Bush 
169 

Ter—Mills V. Hall, Clv.App., 30 S. 
W. 658. 

Vt—Douglas V. MorrlsvUle, 79 A- 
891, 84 Vt 802. 

9 C.J. p 870 note 61. 

Sepaxkte cause of aotlou 
Where plaintiff sues on a railroad 
excavation contract, the claim that 
defendant later promised extra pay 
for removing additional dirt consti¬ 
tutes a separate cause of action, 
which should be pleaded In the com¬ 
plaint—Straw V. Temple, 169 P. 44, 
48 Utah 268. 

34. Ill.—Mueller v. Rosen, 68 N.E. 
626, 179 m. 180, affirming 79 Ill. 
App. 420. 

36. Arlz.—Sapp v, Llfrand, 86 P.2d 
794, 44 Arlz. 821. 

CaL—^Los Angeles County v. Farns¬ 
worth. 41 P.2d 677, 4 Cal.App.2d 
616. 

36. N.T.—Galvin v. O’Neill, 177 N, 
Y.S. 543. 108 Mlsc. 297. 

18 C.J. p 722 note 88. 

87. Ala.—Prudential Casualty Co. v. 
Kerr, 80 So. 97, 202 Ala. 269—Bir¬ 
mingham Ry.,- Light ft Power Co. 
V. LltUeton, 77 So. 565, 201 Ala. 
141. 

Cal.—^Patterson v. Chapman, 176 P. 

37, 179 QaL 208, 2 A.L.R. 1467. 
Ky.—Globe & Rutgers Fire Ins. Co. 
of City of New York v. Hensley, 
266 S.W. 1074, 206 Ky. 202—Fiscal 
Court of Fraffidln County v. Ken- 
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cration is an essential part of a contract, and, in 
the absence of statutory relief from the rule, a party 
declaring on a contract which at common law does 
not import a consideration must state the consider- 
ation.®8 In such case, the consideration should be 
stated truly, and proved as laid,^® as a variance be¬ 
tween the consideration alleged and the one proved 
will be fatal to a recovery.^® So, also, it is neces¬ 
sary to state the whole consideration and if 
there is more than one consideration, the whole must 
he alleged and proved.*^ In assumpsit, although it 
is sufficient for plaintiff to state only those parts of 
the contract for the breach of which he seeks to 
recover, yet the whole consideration must be explic¬ 
itly and correctly stated, and if any part of an entire 
consideration, or of a consideration consisting of 
several things, be omitted or misstated, plaintiff will 
fail at the trial on the ground of variance.'*® The 


consideration as stated must of course be sufficient 
to support the action.^* 

If no consideration is stated, it is a fatal defect 
which may be taken advantage of by demurrer, mo¬ 
tion m arrest of judgment, or writ of error;*® but 
a defective statement of consideration will be cured 
by verdict*® The statement of a frivolous, togeth¬ 
er with a sufficient consideration for a contract 
will not vitiate the declaration, but the statement of 
the insufficient consideration may be stricken out.*^ 
The insufficient part is regarded as mere surplusage 
if alleged, and consequently it is not necessary to 
notice it in the pleadings or to prove it if stated.*® 

Past, concurrent, or executory consideration. No 
action can be maintained on a consideration which 
appears to be past, unless it is alleged to have been 


tucky Public Service Co., 204 S.W. 
77, 181 Ky. 246. 

Ho.—Smith V. Ohio MUlers’ Mut. 
Plre Ins. Co.. 49 S.W.2d 42, 44, 830 
Mo. 286, quoting: Coxpnfl Jarli. 
K.M.—Florets v. Baca, 184 P. 532, 25 
N.M. 424. 

‘ 18 C.J. p 722 note 90. 

38. TI.S.—H. W. Nelson Co. v. 
Grand Trunk Western R. Co., C.C, 
A.Mlch., 80 F.2d 986. Certlorajl 
denied Grand Trunk Western R. 
Co. V. H. W. Nelson Co., 66 S.Ct 
692, 297 TT.S. 717, 80 L.Bd. 1002. 
Ala.—^Federal Land Bank of New 
Orleans v. Mulkey, 153 So. 776, 
228 Ala. 600—Moundvllle Lumber 
Co. V. Warren, 83 So. 479, 203 Ala. 
488. 

Arlz.—Pleasant v. Arizona Storage & 
Distributing Co., 267 P. 794, 34 
Arlz. 68. 

Hass.—^Davls v. H. S, & M. W. Sny¬ 
der, 147 N.B. 30, 262 Mass. 29. 
Ho.—Muenlnghaus v. James, 24 S. 
W.£d 1017. 824 Mo. 767—Swift v. 
Centra] Union Fire Ins. Co., 216 S. 
W. 935. 936. 279 Mo. 606, quoting 
Coxpns Juris. 

OkL—Gunn v. Fryberger, 176 P. 248, 
71 Okl. 170. 

Or.-Kombrodt v. Equitable Trust 
Co., 8 P.2d 127, 187 Or. 886, deny¬ 
ing rehearing 2 P.2d 286, 187 Or. 
386. 

Tenn.—Jackson Bros. ▼. Harpeth 
Nat’l Bank, 12 Tenn.App. 464. 
Tex.—Hardwlcke v. Trinity Univer¬ 
sal Ins. Co., CivApp., 89 S.W.2d 
600, error dismissed-^. M. Radford 
Grocery Co. v. Jamison, Clv.App., 
221 S.W. 998. 

9 C.J. p 867 note 27—18 GJ. P 722 
note 91. 

88. U.S.—Smith V. Barker, Conn., 22 
F.Caa.No.13,013, 8 Day 812. 

18 aj. p 723 note 96.' 

■40. U.S.—Sheehy v. Mandevllle, D. 
a, 7 Cranch 208, 3 L.Ed. 317. 


m—Connolly v. Cottle, 1 HI. 364. 
W.Va.—Scott V. Baker, 3 W.Va. 286. 

Oozpas Juris has been cited In 
support of the familiar rule that the 
pleading and proof must correspond. 
—Harris v. Lattlmore, Tex.Clv.App., 
44 S.W.2d 1087, 1089. 

4L W.Va.—James v. Adams, 8 W. 
Va. 668. 

18 C.J. p 723 note 98. 

It la sufflloieiit to state so much of 
the contract when It consists of 
several distinct parts, as contains 
the entire ^consideration for defend¬ 
ant’s pron^se, and that part of the 
promise of which plaintiff alleges a 
breach.—Badger v. Burleigh, 18 N.H. 
607. 

43. Mich.—Detroit etc., R. Co. v. 

Forbes, 80 Mich. 165. 

18'C.J. p 728 note 99, 

43. W. Vo.—Davisson v. Ford, 28 
W.Va. 617. 

18 C.J. p 728 note 93. 

However, objection of mateiUl 
vaiianoe is not well taken where the 
consideration stated in the contract 
Is substantially the same as that 
averred In the declaration.—^McKen¬ 
na v. McKenna, 118 IU.App. 240. 

44. Mo.—Brown v. Irving, App., 269 
S.W. 686. 

13 d.J. p 724 note 8. 

AUagntloiui held wfflolent 
Ala.—Cowan v. Pruitt 89 So. 83, 206 
Ala. 84. 

Ark.—^Nakdimen v. First Nat. Bank, 
6 S.W.2d 606, 177 Ark. 808, certi¬ 
orari denied 49 S.Ct 82, 278 U.S. 
636, 78 L.Ed. 662. 

Minn.—Smith v. Vosika, 208 N.W, 1, 
166 Minn. 18. 

Mont—Cowan v. Browne, 206 P. 432, 
63 Mont 82. 

N.T.—Coleman v. Dorsen, 264 N.T.S. 

771, 284 App.Div. 266. 

Tex.—Dashko v, Friedman, Clv.App., 
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59 S.W.2d 208—Bell v. First Nat 
Bank. Clv.App.. 226 S.W. 1107. 

Wls.—^Durbrow Commission Co. v. 
Donner, 229 N.W. 635, 201 Wis. 
176. 

18 C.J. p 722 note 91 [e].‘ 

48, Ala.—Socleta Itallana Mutua 
Beneflcenza Vittorio Emanuele III 
D1 Ensley v. Lovoy. 163 So.^ 642, 
281 Ala. 99—Perry & Walden v. 
GaUagher. 76 So. 396. 200 Ala. 68. 
Maas.—^Davls v. H. 8. & M. W. Sny¬ 
der.' 147 N.E. 80. 262 Mass. 29. 
Minn.—McDonald v. Tetrault 186 N. 
W. 962, 968, 161 Minn. 61, citing 
Corpus Juris. 

Mo.—Swift V. Central Union Fire 
Ina Co., 216 S.W. 986, 986, 279 Mo. 
606, quoting Oorpu Jtuis. 

N.M.—Flores v. Baca, 184 P. 582, 26 
N.M. 424. 

N.D.—Ripley v. McCutcheon, 180 N. 
W. 104, 48 N.D. 1180, citing Ooz- 
pus Jnzla 

Va,—Brannlng Mfg. Co. v. Norfolk- 
Southern R. Co., 121 S.E. 74, 138 
Va. 43. 

18 C.J. p 728 note 92. 

Cause of action is not ^ted 
Alaska.—H. J, Raymond Co. v. Rob-' 
ert Royalty Co., 6 Alaska 184. 

Ga,—Tallent v. Scaxratt 181 S.B. 
141, 51 Ga.App. 677—Morrlaon v. 
Beckwith, 142 S.E. 175, 87 Ga.App. 
776. 

OkL—Gunn v. Fryberger, 176 P. 248, 
71 OkL 170. 

Pleading is -wholly Insufflclent to 
support recovery 

Tex.—Cisco & N. E. R. Co. v. Ricks, 
Civ-App., 88 S.W.2d 878. 

48 . Pa.—Shaw V. Redmond, 11 Serg. 
& R 27. 

47. S.C.—Lowry v. Brooks, 8 Mc¬ 
Cord 421. 

4B, DL-Ives v. McHard, 108 Ul, 97. 
13 C.J. p 723 note 96. 
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performed by the assent or request of defendant,^® 
or at least it must appear that the party promising 
was under a moral obligation to do the act himself 
or to procure it to be done.50 Where, however, the 
contract is set out in fuU and is such as to imply a 
request, a direct averment of such request is unnec- 
essary.si 

Where the consideration is executory, plaintiff 
must state it with a greater degree of certainty and 
minuteness than in the case of executed consider¬ 
ations, in order that the court may judge whether 
the performance alleged in the pleading is suffi¬ 
cient and the consideration must be stated with 
such particularity as will enable the court to say 
whether or not it is sufiScienL^S 

If the promise of one party is the consideration 
for the promise of the other, the promises must be 
concurrent ?ind obligatory on both at the same time, 
and the declaration should so allege.^^ 

Valuable consideration. If the contract on its 
face purports to have been made for a valuable con¬ 
sideration, and plaintiff sets it out in hsec verba, this 
is a sufficient averment of consideration.^^ Indeed, 
it has been stated generally that it is sufficient to 
plead a valuable consideration without stating its 


nature or character.^® However, where the con¬ 
tract is pleaded according to its legal effect, partic¬ 
ular facts showing a consideration legally sufficient 
to support the promise must be stated. It is a con¬ 
clusion of law to allege that there was a full and 
valuable consideration, without stating the particu¬ 
lar facts; and it is for the court and not the plead¬ 
er to decide whether or not the facts stated show 
a consideration.®^ 

§ 537. Averment of Fulfillment of Condition 
Precedent 

Where there Is a condition precedent to the right of 
action, such as a certificate from an architect or other 
third person, plaintiff must allege a fulfillment or waiver 
of the condition or legal excuse for nonfulfillment. 

If plaintiffs right of action depends on a condi¬ 
tion precedent, he must allege the fulfillment of the 
condition or a legal excuse for its nonfulfillment.®* 
Where a party agrees to pay money or to do a 
particular thing on the happening of a contingency, 
its happening must be alleged by plaintiff in an ac¬ 
tion on the contract;®* and a general averment that 
defendant failed to perform according to the terms 
of the agreement is insufficient.*® So, also, in an 
action for extras, plaintiff must allege a compli¬ 
ance with all conditions precedent ;®i where a writ- 


49. Ind.—Goldsby v. Kobertson, 1 
Black!. 247, 

18 C.J. P 724 note 8. 
sa N.T.—Comstock v. Smith, 7 
Johns. 87. 

18 C.J. p 724 note 7. 

61. KT.—^Hurst v. Cresson, etc., 
Coal, etc., Co.. 83 N.T.S. 818, 86 
Hun 189. 

Mich.—Bromley v. Go£t 42 N. 
W. 810, 76 Mich. 218. 

53. W.Va.—^Davisson v. Ford, 33 W. 
Va. 617. 

13 C.J. p 724 note 2. 

64. Mass.—Woods v. Rice, 4 Mete. 
481. 

13 aJ. p 724 note 9. 

56. Ala,—Leftkovlts v. Gadsden 
First Nat. Bank, 44 So. 613, 152 
Ala. 621. 

18 aJ. p 724 note 11. 

Fartlonlar oontxaot set out nay be 
Insnfllrient 

Ba.—Grist v. Mundell, 18 A. 819. 

53. N.T.—Berman v. Standard Wood 
Heel Co., 211 N.Y.S. 649. 125 Mlsc. 
894. 

67. Wls.—Central Security Co. v. 
Milwaukee-Waukesha Brewing Co., 
164 N.W. 994, 166 Wls. 249. 

18 C.J. P 724 note 12. 

68L U.S.—Stanton v. Sturgis, C.C.N. 
T., 140 P. 789. 

Ala.—^McCall v. City of Birmingham, 
174 So. 680, 682, citing Corpus Ju¬ 


ris —Grambs v. City of Binning^ 
ham, 80 So. 874, 876, 202 Ala. 490, 
citing Corpus Juris—Scott v. Mor- 
agues Lumber Co., 80 So. 894, 897, 
citing Corpus Juris—Floyd v. 
Pugh, 77 So. 823, 201 Ala. 29. 

Cal.—^McNulty v. New Richmond 
Land Co., 187 P. 97, 44 CaLApp. 
744. 

Colo.—City & County of Denver v. 
Bowen, 184 P. 857, 67 Colo. 815. 

HL—Carlton v. Smith, 2 N.B.2d 116, 
117, 285 IlLApp. 880, citing Corpus 
Juris—^Brlttln v. Standard Pecan 
Co., 217 I11.APP. 611—Harman v. 
Indian Grave Drainage Dlst, 217 
llLApp. 502. 

Ind,—Huxtable v. Shumate, 184 N, 
B. 896, 79 Ind,App. 293. 

Mas^,—Mlrachnlck v. Kaplan, 1 N.B. 
2d 40. 

Mo.—Thompson v. Steams, 284 S.W. 
1059, 208 Mo.App. 838. 

N.T.—Smith V. Walter, 172 N.T.S. 
97, afllrmed 174 N.T.S. 922, 187 
App.Dlv. 901. 

Okl.—Amis V. Maney, 266 P. 757, 180 
OkL 216. 

Tex.—^Federal Union Ins. Co. v. Har¬ 
din, av.App.. 116 S.W.2d 1144, 
1146, citing Corpus Juris—^North¬ 
ern Texas Utilities Co. v. Commu¬ 
nity Natural Gas Co., Clv.App., 297 
S.W. 904. 

9 C.J. p 867 note 38—18 C.J. p 724 
note 15. 

Faymepts from paitioular sousce 
Where liability is limited to pay I 
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from funds to accrue from a certain 
source, a recovery cannot be had 
without pleading and proof that 
funds became available from the 
specified source.—Martin v. Martin, 
43 P.2d 814, 6 CaLApp.2d 591. 
Bsiimates 

If a contract provides for partial 
payments on estimates, an allega¬ 
tion that an estimate was duly made 
Is essential In an action to recover 
any stipulated partial payment 
Cal.—Loup V. California Southern R 
Co., 68 CaL 97, 

Ind—Milton, etc.. Tump. Co. v. Hall, 
10 Ind 389. 

Mass.—National Contracting Co. v. 
Com., 66 N.B. 639, 183 Mass. 89. 

53. Ala.—^People’s Planing Mill Co. 
V. First Nat Bank, 107 So. 63, 214 
Ala. 215. 

Cal.—Miles v. McFarlane, 286 P. 607, 
104 Cal.App. 618. 

Ga.—Le Sueur v. Crawford 96 S.B. 
46, 23 Ga.App. 649—Stokes v. 
Walker, 94 S.B. 841, 21 GaJ^p. 
630. 

Wyo.—Rosenblum v. Sun Life Assur. 
Co. of Canada, 65 P.2d 399, 109 A. 
L.R. 911. 

18 C.J. p 726 note 16. 

eot Minn.—Wilson v. Clarke, 20 
Minn. 367. 

61. Ind—Rebekah Assembly 1. 0. 
0. F. v. Pulse, 92 N.B. 1046, 94 N. 
B. 779, 47 IndApp. 466. 
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ten order is required by the contract for such ex¬ 
tras, he should allege facts showing that the extras 
were furnished on such an orderB® or that such 
provision was waived.B8 However, where the ac¬ 
tion is based on the theory of the renunciation of 
liability under a contract constituting a breach, it 
is not necessary to allege fulfillment of conditions 
precedent and where the contract does not make 
compliance with a guaranty a condition precedent 
to the right to demand paiyment, plaintiff need not 
allege fulfillment of the guaranty.BB 

Allegations of performance of conditions pre¬ 
cedent by plaintiff are considered infra § 538. 

Approval of third person. Where the contract is 
to be performed to the satisfaction of a third per¬ 
son whose certificate or other favorable decision is 
made a condition precedent to the right of action, 
plaintiff must allege fulfillment of this condition, or 
a legal excuse for its nonfulfillment,®« or that the 
condition was waived and if the certificate is 
set out, it must be such as complies with the con- 
tract.sB It is not sufficient to allege merely that 
the work was performed substantiallyB® or com¬ 
pletely,'^® or, according to some,"^! but not other,7* 
authorities, that it was accepted by defendant Al¬ 
so, it is not sufficient to allege merely that the arch¬ 
itect neglected and refused to make a proper cer¬ 


tificate or estimate Jt is necessary,"^* as well as 
sufficient's to accompany such an averment with 
a showing that the architect acted fraudulently, col- 
lusively, or otherwise wrongfully or mistakenly; 
but a failure to allege such facts may be cured by 
the issues tendered by the answer and proof.^® 

Where the contract provides for the completion 
of the work to the satisfaction of the architect, it 
is not necessary to plead completion of the work to 
the satisfaction of the owner and, although the 
contract provides for the doing of the work to the 
satisfaction of the owner and ar-chitect, it is not 
necessary to allege that it was so done where the 
owner stopped the work before completion there¬ 
of.^® The issuance of a certificate by an engineer 
need not be alleged in an action for damages pred¬ 
icated on prevention of performance on plaintiff’s 
part by defendant’s breach of contract'^® Indeed, 
where the owner has undertaken the completion of 
the work, it is not proper to allege that the certifi¬ 
cate of the architect was unreasonably withheld.®® 

A complaint by a subcontractor for extra work 
and materials need not expressly aver that the ex¬ 
tra work and materials claimed to have been or¬ 
dered after the execution of the original cbntract 
and to have been received and used by defendant 


62, Hawaii. — Ameiioan-Hawailan 
Engineering, etc., Co. v. Hawaii, 17. 
Hawaii 28—American-Hawalian 

Exiglneering, etc., Co. v. Terr., 16 
Hawaii 711. 

68. Vt—Douglas V. MorrlsvUle, 79 
A. 391, 84 Vt. 302. 

Walvar held stiffloiently alleged 
Pa.—Cramp 8b Co. v. Central Realty 
Corporation of PWladelpWa, 110 A. 
763, 268 Pa. 14. 

6t N.Y.—Plagg V. Fisk, 87 N.T.S. 
630, 93 App.Dlv. 169, affirmed 72 
N.E. 1141, 179 N.T. 689. 

65. Miss.—Central Western Devel¬ 
opment Co., Limited, of London, 
England, v. Lewis, 107 So. 557, 142 
Miss. 428. 

66. Mass.—Marsch v. Southern New 
England R. Corp., 120 N.B. 120, 
230 Majss. 483. 

N.Y.—Jankowiti v. Maxihattan Swiss 
Embroidery Co., 187 N.Y.S. 480, 
196 APP.DIV. 22. 

Okl.—Amis V. Maney, 266 P. 767, 180 
Okl. 216. 

9 C.J. p 867 note 3^18 GJ. p 726 
note 21. 

Approval by oourt 
Where approval of the contract 
by the court is a condition precedent, 
plaintiff must allege such approval 
or such other facts as would show 
him entitled to sue on the contract 

170.J.S.-74 


—Gatchell V. Gatchell, 179 N.Y.S. 
291. 

67. OkL—Amis v. Maney, 266 P. 767, 
130 Okl. 216. 

9 C.J. p 868 note 86. 

68. N.Y.—Smith v, Briggs, 8 Den. 
73. 

68. N.Y.—Smith v, Wetmore, 68 N. 
Y.S. 402. 41 App.Dlv. 290, affirm¬ 
ing 62 N.Y.S. 613, 24 Misc. 226, and 
affirmed 60 N.B. 419, 167 N.Y. 234. 
9 GJ. p 869 note 42. 

7a N.Y.—Schenke v. Rowell, 7 Daly 
286, 8 Ahb.N.Cas. 42. 

Conplalnt averting that pialntUT 
did an things ze6,uixed of him by his 
contract does not sufficiently allege 
a measurement by the city engineer, 
or a reason why such measurement 
had not been made, although a stat¬ 
ute provides that, * in pleading per¬ 
formance of a condition precedent In 
a contract, it shall be sufficient to 
allege generally that the party per¬ 
formed all the conditions on hia part. 
—New TeL Co. v. Foley, 68 N.B. 56, 
28 lnd.App. 418. 

71. N.Y.—Schenke v. Rowell, 7 Daly 
286, 8 Abb.N.CaB. 42. 

72, N.Y.—^Vacuum Cleaner Co. v. 
Broadway Cortlandt Co., 187 N.Y. 
S. 889, 78 Misc. 174. 

Wash.—Lang v. Crescent Coal Co., 
87 P. 261, 44 Wash. 267. 
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73. TJ.S.—Low V. Fisher, GGN.J., 
27 F. 642. 

Miss.—Standard Constr. Co. v. Brant¬ 
ley Granite Co., 48 So. 800, 90 
Miss. 16. 

9 C.J. p 869 note 44. 

74. Wis.—Shine v. Hagemelster 
Realty Co., 172 N.W. 760, 169 Wis. 
848—Baaaen v. Baehr, 7 Wis. 616. 
imseasonahle refosal must be al¬ 
leged.—Smith V. Wetmore, 68 N.Y.S. 
402, 41 App.Div. 290, affirming 62 N. 
Y.S. 613, 24 Misc. 225, and affirmed 60 
N.E. 419, 167 N.Y. 234. 

7Bu HL—MIchaells v. Wolf, 26 N.B. 
884, 1S6 HI. 68. 

Pa.—American Marble Co. v. First 
Nat Bank of Charleroi, 6 Fa.Dlst 
& Co. 695. 

9 GJ. p 867 note 85 [c] (2), (3). 

78. Cal.—Donegan v. Houston, 90 P. 

1078, 5 Cal.App. 626. 

9 GJ. p 868 note 87. 

77. TJ.S.—American Concrete Steel 
Co. V. Hart C.C.A.N.Y.. 286 F. 332, 
affirming, D.G, Hart v. American 
Concrete Steel Co., 278 F. 641. 

78. Cal—Rosen v. Dawson, 195 P. 
68, 50 CaLApp. 288. 

78. Tex.—El Paso, etc., R. Co. v. 
Elchel, Clv.App., 130 S.W. 922. 

sa N.Y.—Weeks v. O’Brien, 36 N. 
E. 185. 144 N.Y. 199. 
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did or did not pass the inspection of the engineer as 
the contract required for work done thereunder.^i 

The complaint need not afiSimatively show sub¬ 
mission to arbitration, or a request therefor, where, 
under the contract, compliance with a provision for 
arbitration is not a condition precedent to suit;^^ 
and where defendant, before the action was brought, 
refused to pay, not on the ground of the nonproduc¬ 
tion of the certificate of the arbitrator, but for oth¬ 
er reasons, plaintiff need not allege anything in re¬ 
gard to arbitration.88 

§ 538. Averment of Performance by Plaintiff 

a. In general 

b. General or special averment 

c. Readiness to perform and tender 

a. In General 

An allegation of performance, or at least an offer to 
perform, on plaintiff's part, or. a sufficient excuse for 
nonperformance must be alleged where plaintiff Is re¬ 
quired to do an act as a condition precedent to per¬ 
formance by defendant or the promises or covenants in 
the agreement are mutual and dependent or concurrent. 

Where the promises or covenants in an agree¬ 


ment are mutual and dependent or concurrent, 
plaintiff must aver performance, or at least an offer 
to perform, on his part, or a legal excuse for non¬ 
performance but where a defendant has repudi¬ 
ated the contract, an allegation of performance by 
plaintiff is unnecessary where plaintiff’s prom¬ 
ise or covenant which forms Ae consideration is 
dependent, yet if part of the consideration has been 
accepted and enjoyed by defendant who refuses to 
proceed with performance of the contract, plaintiff 
may recover without alleging performance of the 
residue;®® and where the promises or covenants are 
independent, plaintiff need not aver the performance 
of his own promise or covenant®^ 

Where anything is to be done by plaintiff pre¬ 
cedent to performance by defendant, plaintiff must, 
as a rule, allege performance by himself in declar¬ 
ing for a breach of defendant’s promise;®® but 
where it is alleged that nonperformance of a condi¬ 
tion precedent was caused by the act of defendant, 
plaintiff is not bound to aver performance or readi¬ 
ness to perform on his part; he may simply allege 
the facts constituting his excuse.®® He shows no 
right of action unless he shows that he has per¬ 
formed the condition precedent, or that he was pre- 


81. Cona—Beattie v. IfcMullen, 67 
A. 488, 80 Conn. 160. 

SSL Utah.—Salzner v. Jos. J. Snell 
Estate Corporation, 16 P.2d 92S, 81 
Utah 111. 

83. N.T.—Smith v. Alker, 5 N.E, 
791, 102 N.T. 87—Porter v. Swan, 
86 N.Y.S. 1087, 14 Miso. 406, af- 
llnned 61 N.B. 1098, 166 N.Y. 701. 

84. Ala.—Hanby v. Campbell, 182 
So. 898, 894, 232 Ala. 420, citing: 

Oozpiu Jnzla. 

Iowa.—Blount v. Smith, 227‘ N^.W, 
114. 

Ky.—^Morris Shoe Co. v. Coleman, 
221 S.W. 242, 187 Ky. 887. 
aio.—Lewis v. National Savings 
Building & Loan Asa'n of Missouri, 
84 S.W.2d 966, 968, 229 Mo.App. 
1008, citing Corpus JozIb. 

18 .C.J. p 726 note 28. 

8& Ala.—Hanby v. Campbell, 182 
So. 893, 894, 222 Ala. 440, citing 
Ooxpiui Juris, 

Va.—Waller v. Welch, IBS S.B. 722, 
725, 164 Va. 662, quoting Corpus 
Juris. 

8& U.S.—Phillips, etc., Constr. Co. 
V. Seymour, IlL, 91 U.S. 646, 28 L. 
Ed. 841. 

18 C.J. p 726 note 26. 

87. Ohio.—Cincinnati Double Wall 
Co. V. Pltrpatrlck, 80 Ohio N.P.,N. 
S.. 647, 650, quoting entire section 
' from Oorpuf Juris. 

18 C.J. p 726 note 26. 

SB.’ .Pla.—Bryan, Keefe & Co. v. 
Howell. 109 So. 693. 92 Fla. 296. 


Idaho.—^Furst & Thomas v. Elliott 
66 P.2d 1064, 1069. 66 Idaho 491, 
citing Corpus Juris. 

La.—Dalgam v. New Orleans Land 
Co., Ill So. 271, 276, 162 La. 891, 
citing Corpus Juris. 

Md.—Johnson & Higgins v. Simpson, 
163 A 832, 834, 168 Md. 674, citing 
Corpus Juris. 

Mass.—Mirachnlck v. Kaplan. 1 N.B. 
2d 40—^National Contracting Co. v. 
Com., 66 N.B, 639, 188 Mass. 89. 
Mich.—Keyworth'v. Wiechers, 268 N. 
W. 67, 69, 273 Mich. 847, quoting 
Corpus Juris. 

N.Y.—Laurla v. Jahurg Bros., 236 N. 
Y.S. 86, 227 App.Div. 682—Bolardl 
V. Marden, Orth & Hastings Cor¬ 
poration, 186 N.Y.S. 381, 194 App. 
Dlv. 307. 

Ohio.—Empire Coal Mining Co. v. 

Jones Co., 16 Ohio Cir.CL,N.S., 869. 
Or.—Johnson v. City of - Prlnevllle, 
196 P. 817, 100 Or. 106. 

Tex.—Beldou v. McCoU, Clv.App., 21 
S.W.2d 87, 

13 C.J. p 726 note 28. 

Tallure to allege pezfozmaaoe Is 
not curable by verdict—Childress v. 
Foster, 3 Ark. 262. 

Perfonuanoe held sufloisntly 
legfld 

Ala.—Gray v. Wood, 127 So. 148, 220 
Ala. 687. 

La.—Cain v. Blackwell, App., 167 So. 
286. , 

Tex.—^Breaux v. Banker, Clv.App., 
107 S.WJd 382. Error granted. 
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Wash,—Darbo v. Norris, 245 P. 414, 
188 Wash. 627. 

Part perfonnanoe. held alleged suf¬ 
ficiently to satisfy the requisite of 
. mutuality.—Retailers’ Service Bu¬ 
reau V. Newman, Frierson & Mc- 
Ever Co., 149 S.B. 89, 40 Ga.App.. 185. 
89. Ala.—^People’s Planing Mill Co. 

V. First. Nat. Bank, 107 So. 68, 214 
Ala. 216. 

Mich.—^Keyworth v. Wiechers, 268 N. 

W. 57, 69, 273 Mich. 347, quoting 
Corpus JulB. 

N.C.—Nance v. Western Union Tele¬ 
graph Co., 98 S.B. 838, 177 N.C. 
313. 

Va.—Waller v. Welch, 168 S.B. 722, 
726, 154 Va. 662, quoting Corpus 
Juris. 

18 aj. p 726 note 29. 

However, a complaint which al¬ 
leged that plaintiff contracted to dig 
an entry and an alr-coqrse in defend¬ 
ant's mine, and that he was prevent¬ 
ed by defendant from completing the 
work, although he had up to that 
time complied with the contract, and 
although he had since that time been 
ready to carry out the contract, and 
which demanded damages for loss 
of profits, was held demurrable for 
failing to show that plaintiff was 
ready and able to proceed with the 
work at the time defendant stopped 
him.—Barney Coal Co. v. Davis, 66 
So. 1028, 1 AUuApp. 696. 

Offer to perform need not be al¬ 
leged.—Kennedy V. Mullins, 164 S.B. 
668, 166 Va. 166. 
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vented from doing so by the act of defendant,®® 
or unless it appears that the performance of the 
condition would be a useless act, as where defend¬ 
ant has repudiated the contract or has refused to 
perform.®^ In all cases of this kind, plaintiff must 
allege either performance on his part or a sufficient 
excuse for nonperformance ;®2 but it has been held 
that where plaintiff has alleged that a proper certifi¬ 
cate was obtained, an averment that his work has 
been performed is not requisite.®® The rule re¬ 
quiring an allegation of performance of conditions 
precedent by plaintiff is without application where 
there are no conditions precedent to be performed 
by plaintiff to entitle him to demand performance 
by defendant,®^ or'where the right to demand per¬ 
formance on plaintiff’s part must be preceded by 
performanpe of a part of the whole of the contract 
by defendant®® 

b. General or Special ATerment 

With some exceptions, a general allegation of due 


performance of conditions by plaintiff Is In 

many states by express statutory authority, but It Is 
mandatory; a specific allegation of facts showing due 
performance is permissible and is necessal-y where an 
appropriate and authorized general averment is not made, 
and where, in addition to a general allegation, plaintiff 
sets out what he has actually done, such facts must not 


At common law it was ordinarily required of the 
pleader to make not only an allegation of the per¬ 
formance of a condition precedent, but also a state¬ 
ment of the time and manner of its performance or 
an excuse for nonperformance, in order that the 
court might determine, as a matter of law, whether 
or not the intention of the parties had been fulfilled, 
and in order that a traversable issue might be pre¬ 
sented.®® However, according to the general rule 
as it now exists, and is established in some juris¬ 
dictions by statute, in .pleading the performance of 
conditions precedent, it is not necessary for plain¬ 
tiff.to state the facts showing such performance, but 
he may aver generally that he had duly performed 
all the stipulations and conditions on his part®^ 


go. Cal.— Hearte v. Glaaaell Devel¬ 
opment Co., 189 P. 783, 46 CaLApp. 
688 .' 

Va.—Waller v. Welch, 158 S.B. 722, 

725, 164 Va. 662, quoting Corpti* 
JmiB. 

18 C.J. p 727 note.30. 

91. S.C.—^International Accountants’ 
Soc. V. Pell, 142 S.B. 84, 144 S.C. 
64. 

Va.—^Waller v. Welch, 168 S.E. 722, 

726, 164 Va, 662, quoting Corpus 
juris. 

9 C.J. P 896 note 11, 18 aJ. P 727 
note 32. 

90. CaL—Hind v. Oriental Products 
Co., 235 P. 438, 195 Cal. 665— 
Hearte v. Glassell Development 
Co., 189 P. 733, 46 CaLApp. 688. 

Pla.—^Balias v. Lake Weir Light & 
Water Co., 180 So, 421, 100 Pla. 
918. 

IU_Feder v. Midland Casualty Co., 
147 N.B. 468, 316 Ill. 562, affirming 
281 I11J1.PP. 612. 

Minn.—St. Paul Sash, Door & Lum¬ 
ber Co. v. Berkner, 163 N.W. 668, 
137 Minn. 402. 

Mo.—Globe American Corporation v. 
Miller Hatcheries, App., 110 S.W. 

®®®- . , 

N.T.—Ohlbaum v. Commercial Casu¬ 
alty Ina Co,, 219 N.Y.S. 66, 218 
APP.D1V. 842— Duffy Bros. v. Bing 
& Bing. 215 N.Y.S. 765, 217 App. 
Dlv. 10. ^ ^ 

S.C.— Hyder v. Metropolitan Life Ins. 

Co., 190 S.B. 239, 188 S.C. 98. 

Tex.—Smith v. Port, Clv.App., 68 S. 
W.2d 1080, 1081, citing Corpus Ju¬ 
ris. 

Wyo.—Lusk Lumber Co. v. Inde¬ 
pendent Producers Consolidated, 


249 P. 790, 86 Wyo. 381, rehearing 
denied 262 P. 1029, 86 Wyo. 84. 

9 C.J. P 896 notes 9, 10, 13 GJ- P 
727 note 33. 

Ferfozmanoe or waiver 

(1) Performance of conditions pre¬ 
cedent by plaintiff or waiver thereof 
by defendant must be alleged. 

Ark.-National Union Fire Ins. Co. 

of Pittsburgh, Pa., V. School Diet 
No. 60 of Washington County, 199 
S.W. 924, 181 Ark. 647. 

Or.—Clerln v. Bccles, 193 P. 1046, 98 
Or. 845. 

9 C.J. p 869 notes 46, 47. 

(2) However, where defendant ad¬ 
mits that plaintiff’s complete per¬ 
formance was rendered impossible 
by him, the absence of an averment 
of waiver is not sufficient reason for 
reversing a judgment for plaintiff,— 
Wllman v. Wagner, 28 Pittsb.Leg.J., 
Pa., 40. 

(8) Waiver held sufficiently al¬ 
leged.— People's Planing Mill Co. v. 
First Nat. Bank, 107 So. 63, 214 Ala. 
216. 


Where oontraot lias been substan¬ 
tially performed, plaintiff may allege 
performance, instead of piecing 
nonperformance and an excuse there¬ 
for.—Shumway v. Woolwlne, 267 P. 
898, 84 CaLApp. 220. 

93, Iowa,—^Towsley v. Olds, 6 Iowa 
626. 

94), Mo.— Ramlose v. Dollman, 78 
S.W. 917, 100 Mo.App. 847. 

95 . Mo.—Ramlose v. DoUman, su¬ 
pra. 

96. Ky.—Averbeck v. Hall, 14 Bush 
606. 

13 C.J. P 727 note 36. 


Speeilio acts 

Where a specific act Is to be done 
[by plaintiff, or any number of acts, 
by way of condition precedent, he 
must show in pleading precisely 
what he has done In performing 
them, in order to enable the court to 
see whether defendant Is In default 
—Glover v. Tuck, 24 Wend. 168, 

97. Ala.—Floyd v. Pugh, 77 So. 828, 
20t Ala. 29. 

Ark.— Nakdimen v. First Nat Bank, 

6 S.W.2d 606, 177 Ark. 808, certi¬ 
orari denied 49 S.Ct. 82, 278 U.S. 
635, 78 L.Ed. 562. 

Cal.—Smith v. Mohn, 25 P. 696, 87 
C«»i 480—^Ferrer v. Home Mut Ins. 
Co., 47 CaL 416. 

Ind—Bird v. St John’s Episcopal 
I Church, 56 N.E. 129. 164 Ind. 138— 
Columbia Tp. v. Pipes, 23 N.B. 760, 

' 122 Ind. 289 —American Cent Ins.. 

Co. V. Sweetser, 19 N.B. 169, 116 
Ind. 870-r-®tna Ins. C?o. v. Kittles. 
81 Ind- 96—^Fletcher Savings & 
Trust Co. V. American Surety Co. 
of New York, 176 N.B. 247, 92 Ind. 
App. 661. • 

Iowa.-ClaTk v. Riddle. 70 N.W. 207, 
101 Iowa 270. 

TTati —Milwaukee Mechanics’ Ins. Co. 
V. Winfield, 51 P. 667, 6 Kan.App. 
527. 

Minn.— Mosness v. German-American 
Ins. Co., 62 N.W. 982. 60 Minn. 841. 
Miss.— McGannon v. Millers' Nat 
Ins. Co., 71 S.W. 160. 171 Mo. 148, 
94 Am.S.R. 778 —Pomeroy v. Ful¬ 
lerton, 21 S.W. 19, 118 Mo. 440- 
McNeea v. Southern Ins. Co., 61 
Mo.App. 836—Forse v. Supreme 
Lodge K. H,, 41 MoJ^p. 106. 
iq-ei).—.German Ins. Co. v. Shader, 98 
N.W. 972, 68 Neb. 1, 60 LJtA, 9J.8 
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A code or statutory provision to this effect is per¬ 
missive only and does not require a general lallega* 
tion nor preclude a specific allegation. Also, it 
does not preclude the pleader from alleging per¬ 
formance of conditions entitling him to recover 
other than for complete performance of the con- 
tract.3® Such a provision is of no avail to plaintiff 
who does not couch his allegation in the language 
thereof or in terms substantially equivalent there- 
to.i Where he does not allege performance in 
proper or authorized general language, he must 
state specifically the facts showing that he has com¬ 
plied with the conditions pf his contract and the 
general allegation will not save the complaint 
where, in addition, plaintiff sets out what he has 
actually done, and such facts fall short of due per¬ 
formance.® 


There are cases in which the facts relied on must 
be stated and the rule authorizing a general allega¬ 
tion of performance does not apply, as where the 
condition precedent is not definitely settled and 
limited by the terms of the contract,* where the 
act involves in it a question of law, that is, whether 
it wfts done as the law directs,® where the complaint 
is for breach of a unilateral contract, not under 
seal, in which plaintiff promised nothing,® or in 
any case where the character of the performance 
cannot be understood from a general averment.^ 
Where plaintiff intends to rely on an excuse for not 
performing, whatever it may be, the particular facts 
and circumstances constituting such excuse should 
be averred.® 

Condition altered by subsequent agreement. If 
the conditions precedent of a contract have been 


—German-Amerlcan Ins. Co. v. 
Etherton, 41 N.W. 406, 25 Neh. 806. 
N.J.—Becker v. Kelsey, 157 A. 177, 
192, 9 N.J.Mlsc. 1266, citing Cot- 
pus Studs. 

N.T.—^Mogha’'ghab v, Sherman, etc., 
Co., 146 N.T.S. 392, 161 App.Div. 
135—^Rosco Trading Co. v. Oolden- 
berg, 182 N.T.S. 711. 

Ohio.—Crawford v. Satterfield, 27 
Ohio St. 421—W. H. Mulllna Co. v. 
Jacob Freund Roofing Co., 6 Ohio 
N.P„N.S,. 1. 

Or.—Johnson v. City of Prinevllle. 
196 P. 817, 100 Or. 105—Easton v. 
Quackenbush, 168 P. 681, 86 Or. 
874—Griffin v. Pitnwtn, 8 Or. 842. 

S.D.—De Ford v. Hyde, 78 N.W. 265, 
10 S.D. 386. 

Tex.—St Louis Southwestern Ry. 
Co. of Texas v. Davy Burnt Clay 
Ballast Co., CIv.App., 288 S.W. 865 
—Griffin V. Shamburger, Cly.App., 
262 S.W. 144. 

Wash.—Walesby v. National Polish 
Independent Catholic Church, 237 
P, 291, 186 Wash. 211—Burke & 
Farrar v. Campbell, 224 P. 9, 128 
, Wash. 646. 

9 C.J. p 868 notes 89, 40, p 869 notes 
61, 62—18 C.J. p 727, notes 87, 39. 
Time 

(1) Where time Is not of the es¬ 
sence of the contract completion of 
the work w'ltbln the agreed time 
need not be alleged In the complaint 
Hunn V. Pennsylvania Inst, 70 A. 
812, ill Pa. 403. 18 L.R.A.,N.S., 1248. 

(2) In such a case It Is proper to 
allege performance of the stipula¬ 
tions other than that as to time, and 
then, If the delay Is aUesed in the 
answer, to plead a waiver of delay 
in the replication or reply.—Ottum¬ 
wa Brldje Co. v. Corrigan, 168 S.W. 
89, 261 Mo. 667. 

Goutents of sewet formula need 
not he set out where plaintiff alleges 
that he has performed his contract 
to conunuulcate the contents of such 


formula to defendant—Hoxsey v. 
Baker. 246 N.W. 653, 216 .Iowa 85. 

Allegation of due parformanoa will 
support verdict or finding of sub¬ 
stantial performance.—^Werd v. Ida¬ 
ho Crpper Co., 10 P.2d 613, 61 Ida¬ 
ho 737. 

98. Ind.—^Kenney v. Bevllhelmer, 64 
N.E. 216, 158 Ind. 663—Home Ins. 
Co. v. Duke, 48 Ind. 418—Grand 
Lodge A. 0. TT. W. v. Hall, 67 N. 
E. 272, 81 Ind-App. 107. 

Iowa.—^Hart v. National Masonic 
Acc. Assoc., 76 N.W. 508, 105 Iowa 
717—Brock v. Des Moines Ins. Co., 
64 N.W. 685, 96 Iowa 39. 

18 C.J. p 727 note 40. 

99. Okl.—^Plper v. Choctaw North¬ 
ern Townslte, eta, Co., 86 P. 966, 
16 Okl. 486. 

1. Mont—^Enterprise Sheet Metal 
Works V. Schendel, 173 P. 1059, 66 
Mont 42. 

Wyo.—Lusk Lumber Co. v. Inde¬ 
pendent Preducers Consolidated, 
249 P. 790, 86 Wyo. 8<1, rehearing 
denied 262 P. 1029, 36 Wyo. 84. 
Vse of word "duly” Is necessary 
to comply with the New York code 
provision; and other words will not 
be accepted as substitutes.—^Zaiss v. 
George C. Helmerdinger Co., 184 N. 

T.S. 386, 198 App.Dlv. 671—13 OJ. 
p 727 note 87 [a]. 

8. N.T.—ZalsB V. George a Hel¬ 
merdinger Co., supra. 

Wyo.—^Lusk Lumber Co. v. Inde¬ 
pendent Producers Consolidated, 
249 P. 790, 792, Citing 0;xpuB Ju^ 
xls, and 35 Wyo. 881, rehearing de¬ 
nied 262 P. 1029, 86 Wyo. 34. 

9 C.J. p 868 note 40 [b]—18 OJ. p 
727 note 41. 

Doing work under contract 
An allegation of the doing of work 
by plaintiff under the contract, not 
accompanied by an averment of 
facts showing that plaintiff complied 
with the terms of the contract, is in¬ 
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sufficient; plaintiff may have done 
the work "under** the contract, and 
yet not in accordance with its terms 
or requirements.—Patterson v. Camp, 
96 So. 605, 209 Ala. 614—Kay v. 
Dean, ISO So. 165, 24 Ala.App. 70. 

8. Cal.—Call'fomla Bean Growers 
Ass’n v. Rlndge Land & Nav. Co., 
248 P. 658, 662, 199 Cal. 168, 47 A. 
L.R. 904, quoting Corpus gnris— 
Altken v. Stewart, 18 P.2d 988, 
900, 129 Cal.App. 88, quoting Oor^ 
pus Jurla—McNulty v. New Rich¬ 
mond Land Co., 187 P. 97, 98, 44 
Cal.App. 744, citing Cczpus Juris. 
N.T.—^Pease Oil Co. v. Monroe Coun¬ 
ty on Co., 138 N.T.S. 177, 78 Mlsa 
285. 

N.D.—Felton v. Numberg, 179 N.W, 
720, 721, 46 N.D. 450, citing Corpus 
Juris. 

4. U.S.—Barbee v. Willard. C.aind., 
2 F.Cas.No.969, 4 McLean 856. 

IS C.J. p 728 note 44. 

Where oovanaat Is ludeflalte ox in 
alternative, the general averment Is 
not sufficient, but the quo modo must 
be stated. 

Ill.—Byrne v. McNulty. 7 lU. 424. 
N.M.—Arnold v. Wells, 155 P. 724, 21 
N.M. 445. 

5b Conn.—Wright v. Tuttle, 4 Day 
313. 

18 q.J. p 728 note 47. 
e. N.T.—Cohn v.' Levine, 178 N.T.S. 
289, 186 App.Dlv. 529. 

7. Tex.—St Louis Southwestern Ry. 
Co. of Texas v. Davy Burnt Clay 
Ballast Co.. Clv.App., 288 S.W. 865 
—Reuter v. Nixon State Bank, Qv. 
App., 206 S.W. 716. 

13 aj. p 728 note 50. 

8. Fla.-^Milligan v. Eeyser, 42 So. 
367, 52 Fla, 381. 

13 C.J. p 728 note 46. 

Prevention of peiformanoe held tar- 
suffloleutly alleged 

U.S.—Ford Motor Co. v. Pearson, C. 
CJLWash.. 40 F.2d 858. 
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altered by the consent of the parties, the alteration 
should be stated, and performance of the contract 
as modified* should be alleged.® Where, however, 
a waiver of a condition in a contract does not 
amount to a substitution of another contract, the 
declaration is properly framed on the original con¬ 
tract, alleging a waiver instead of a performance 
of the condition.10 

c. Beadiness to Perform and Tender 

When necessary to the cause of action, tender of 
performance, or readiness and willingness to perform, 
on plaintiff’s part must be alleged. 

It may be necessary to aver that plaintiff was 
able, ready, and willing to perform his own obli¬ 
gation under the contract or that he offered to do 
so,but not where defendant has defaulted in a 
precedent covenant,!® given notice ‘to plaintiff that 
he will not comply with the terms of the contract,!* 
or has, by his act, caused the nonperformance of 
a condition precedent by plaintiff, and it is so al¬ 
leged, as noted supra § 538 a. 

In an action on a contract containing mutual and 
dependent or concurrent promises or covenants, 
plaintiff must allege his readiness and willingness 
to perform his part of the agreement at the time 
and place stipulated ;14 and an averment that plain- 


tifif was at all times willing to perform is not equiv¬ 
alent to an averment that he was ready and willing 
to perform.!* As a rule, it is suflScient for plaintiff 
to allege that he was ready and willing to perform 
on his part; he need not allege also an offer to per¬ 
form,!® or, at least, a failure so to allege is not 
necessarily fatal and may be cured by the evi¬ 
dence.!'^ However, if by the terms of the agree¬ 
ment plaintiff is to do the first act, he must allege 
a tender of performance,!® where he has not fully 
performed;!® and an averment of readiness and 
willingness to perform is not suflScient.®® If a deed 
is to be given, money is to be paid, or services are 
to be performed, as a concurrent or precedent con¬ 
dition, plaintiff must allege performance in so many 
words, or that performance was duly tendered and 
refused, together with such circumstances as are 
material in point of law to raise the corresponding 
obligation on the part of defendant;®! but plaintiff 
need not allege an offer to pay the amount he had 
SigTttd to pay at the time when a building should 
have been completed, where the cause of action is* 
for noncompletion within a time specified.®® Where 
it is necessary for plaintiff to allege a tender of per¬ 
formance, the day on which the alleged tender was 
made must be averred,®* In an action against a^ 
buyer for not accepting and paying for goods on 


9. Xnd.—Cromwell v. WiUdnson, 18 
Ind. 865. 

XnsoffloleiLt allegation 
A complaint setting forth an 
agreement, all the conditions of 
which plalntifC averred he had ful- 
flUed In every respect, "except where¬ 
in the same were afterwards waived 
and altered from said written agree¬ 
ments, by the direction, consent or 
negligence and fault" of defendant 
Is bad.—Smith v. Brown, 17 Barb., 
N.T., 431. 

la Maas.—Lamson, etc., Mfg. Co. v. 

Russell, 112 Mass. 387. 

U. Ala.—Camody v. White, 89 So. 

283, 206 Ala. 126. 

Seal estate eontxaot 
In order to place one party to a 
real estate contract in default, It is 
necessary to aver that performance 
was tendered by the other party, 
when such tender is necessary, or 
that the other party was at all times 
ready, able, and willing to perform 
his part of the contract, if actual 
tender of performance is not neces¬ 
sary.—Odem Realty Co. v. Dyer, 46 
S.W.2d 888. 242 Ky. 58. 
la. Idaho.—^Elson v. Jones, 245 P. 
96, 96, 42 Idaho 849, citing Oospns 
JlixiB. 

13. U.S.—^Lambom & Co. v. Log 
Cabin Products Co., D.C.Mlnn., 291 
F. 435, 437, citing Oorpns juris. 
Ind.—Lettelleir v. Abilene Flour 


Mills Co., 198 N.E. 111, 113, 101 
Ind.App. 20, citing Corpus JUxis. 
Ky.—Morris* Shoe Co. v. Coleman, 
221 S.W. 242, 187 Ky. 887. 

N.T.—Siegel v. Montgomery Ward & 
Co., 164 N.T.S. 262, 177 App.DIv. 
487. 

Okl.—Colonial Sugar Co. v.'Waldrep, 
246 P. 628, 626, 121 Okl. 31. 

Tex.—^Pirst Texas Prudential Ins. 
Co. V. Ryan, Com,App., 82 S.W.2d 
636, affirming, Civ.App., 48 S.W.2d 
760—^Mathews v. Caldwell, Com. 
App., 268 S.W. 810, 818, citing Cor- 
pns JUzls. 

13 C.J. p 728 note 65. 

14. Ala.—Duffey v. Southern Mfg. 
Co., 92 So. 645, 207 Ala. 369—Steele 
By-Products Co. v. McGee & Co¬ 
wart, 94 Bo. 268, 19 Ala.App. 29. 
Ohio.—^Empire Coal Mining Co. v. 

Jones Co., 15 Ohio Clr.Ct..N.S., 869. 
Pa.—Hefleman v. Chester-Csunbridge 
Bank & Trust Co., 27 DeLCo. 678. 
18 C.J. p 728 note 61. 

When complainaat has not per. 
formed his part of an agreement 
sued on. he should aver his readi¬ 
ness, willingness, and ability to do 
so.—Scott V. Visard, 91 So. 806, 207 
Ala. 70. 

Fart of aeTeralde oontraot 
A motion picture distributor's pe¬ 
tition against an exhibitor to recov¬ 
er, as damages fixed by contract for 
exhibition of twenty-one films, specl- 
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fled rental price of four films which 
were available and which the exhibi¬ 
tor failed to show in, accordance with 
the contract, Is not demurrable be¬ 
cause not alleging that the distribu¬ 
tor was ready, willing, and able to 
perform the entire contract by de¬ 
livering all of the photoplays con¬ 
tracted for.—^Mlon & Murray Co. v. 
World Wide Pictures, 176 S.B. 83, 49 
Ga.App. 639. 

15* IIL—Chicago, etc., R. Co. v. 
Hoyt, 87 IlLApp. 64. 

16. Ind.—Sohrelber v. Butler, 84 
Ind. 676. 

18 C.J. p 728 note 68. 

17. Utah.—Brooks v. Scoville, 17 
P.2d 218, 81 Utah 163. 

1& N.J.—Ackley v. Rlchman, 10 K. 

J.Law 304.' 

18 C.J. p 729 note 66. 

19. Cal.—^McPherson v. San Joaquin 
County, 56 P. 802, 6 CalUnrep.Cas. 
267. 

9 C.J. p 869 note 49. 

20!. Colo.—^Bailey v. Lay, 88 P. 407, 
18 Colo. 406. 

Ind.—Newby v. Rogers, 40 Ind. 9. 

21. N.T.—^McCammon v. Kaiser, 112 
N.B. 672, 218 N.T. 46. 

18 CJ. P 729 note 69. 

22. Iowa.—^Lucas y. Snyder, 2 
Greene 490. 

23. Ohio.—Vance v, Blair, 18 Ohio 
582, 61 Am.D. 467. 
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the seller’s offer of performance, plaintiff must al¬ 
lege to whom the offer was made; and if the con¬ 
tract alleged makes the place material, the place of 
the offer also must be stated.24 There is authority 
both for26 and against^s the proposition that the 
statutory rule allowing the performance of condi¬ 
tions precedent to be pleaded generally extends to 
tender of performance. 

§ 539. Averment of Demand or Request 

An averment of a special request or demand la es¬ 
sential when, and only when, such special request or 
demand Is a condition precedent and necessary to put 
defendant in default. When It Is necessary to plead 
a special request or demand, It Is also necessary to al¬ 
lege when, where, and by whom It was made or, if an 
excuse Is relied on, to plead such excuse specially. 

Where a special request is a condition precedent, 
that is, where it is expressly or by necessary im¬ 
plication made a part of the contract so that it is 
necessary in order to put defendant in default, it 
must be alleged,2 7 and so also must a failure to 
fcomply with the demand within a reasonable time 
after it was made.28 On a contract for the pay¬ 
ment of a certain sum in goods, the goods being de¬ 
liverable on demand, an action for a recovery in 
.money cannot be maintained without an allegation 
of demand or refusal to deliver the goods.28 

On the other hand, in all cases where a party has 
laid himself under an absolute duty to perform an 
act, no previous request is necessary and of course 
none need be. alleged, although in such cases it is 
customary to add the general averment of licet 
saepius requisjtus.30 Thus, where the promise was 
either to do a certain act or to pay a sum of money, 
and defendant has not done the act, a special re¬ 
quest to pay the money need not be alleged, since, 


when the particular act is not done at the time stip¬ 
ulated, the payment of the money becomes a pres¬ 
ent duty.8i So, also, in the case of a contract to 
pay a sum of money at a fixed date, no notice or 
demand is necessary before suit;22 and where de¬ 
fendant’s obligation to pay over money depends on 
one condition only, namely, receipt of the money, 
it is not necessary to allege a special demand or re- 
quest.22 Indeed in such cases it is unnecessary to 
lay a general request, for the bringing of the action 
is itself a sufiBcient request, where the duty is one 
which defendant is bound to discharge without a 
demand.34 The only use of a special request is to 
avoid vexatious suits by giving defendant an op¬ 
portunity to pay an undisputed demand without ac¬ 
tion, and no such request need be made or alleged 
when it is apparent that it would be a fruitless cere¬ 
mony.®® 

Whenever it .is necessary to allege a special re¬ 
quest, it should be stated with time and place;®® 
and it should also be alleged by whom the request 
was made ;®‘^- hut in a case where a special request 
is not necessary, a general allegation of demand is 
sufficient without alleging the time and place.®® 
In a case which requires a special demand for. per¬ 
formance, an excuse for not making it,®® or not 
making it promptly,^® must be specially pleaded. 
An allegation that defendant refused to pay plain¬ 
tiff, although often requested, shows a sufficient ex¬ 
cuse for not making a formal demand for pay- 
ment.^1 

§ 540. Averment of Notice 

NotIca must be alleged when the contract Is condi¬ 
tional thereon or the happening of some contingency or 


24. N.T.—Mills V. Gould, 1 Abb.N. 
Cas. 93. 

26. N.J.—Becker v. Kelsey, 1B7 A. 
177, 9 N.J.M1SC. 12SS. 

26. N.T.—Ketchum v. Alexander, 
158 N.Y.S. 864, 168 App.Dlv. 88. 

27. Ky.—Miller v. Bradley, 890 S. 
W. 819, 217 Ky. 553. 

13 C.J. p 729 note 66. 

In Xoulsluift 

(1) Plaintiff must allege putting 
defendant In default when the right 
of action depends thereon.—^MoMU- 
lan & Co. V. Mills, 8 La.App. 9. 

(2) The passive violation of a con¬ 
tract cannot be taken advantage of 
without an allegation of the putting 
of the obligor in default In respect 
of the thing not done.—Godchaux v. 
flyde, 62 So. 269, 126 La. 187—Alex- 
Andrlh v. Morgan's Louisiana, etc., 
Co..'88 So. 66, 109 La. 60. 

(3) In a suit on a promise to pay 
money, averment of amicable de¬ 


mand Is a sufficient allegation of 
performance of the condition pre¬ 
cedent, since no putting In default 
is necessary.—Cain v. Blackwell, La. 
App., 167 So. 286. 

28. Ky.—^Miller v. Bradley, 290 S. 

W. 319, 217 Ky. 668. 

2A. Ala.—^Ingram v. Bussey, 81 So. 
967, 138 Ala. 539. 

Minn.—^Parr v. Johnson, 86 N.W. 176, 
37 Minn. 467. 

18 C.J. p 729 note 66. 

30l Ala.—Calvert v. Marlow, 18 Ala. 
67. 

CaL—Bryson v. McCone, 68 P. 637, 
121 CaL 168. 

IS CJ. p 780 note 70. 

3L Mass.'—Lent v. Padelford, 10 
Msjss. 280. 6 Am.D, 119. 

32. Wls.—Gall V. GalL 97 N.W. 988, 
120 Wls. 270. 

13 C.J. P 730 note 72. 

Sa W.Va.—Butts V, Butts, 94 S.E. 
860, 81 W.Va. 66. j 
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34. Cal.—Danielson v. Neal, 180 P. 
716, 164 Cal. 748. 

N.T.—Ernst v. Bartle, 1 Johns-Cas. 
319—Lefflngwell v. White, 1 Johns. 
Cas. 99, 1 Am.D. 97. 

35. Mass.—Lent v. Padelford, 10 
Mass. 280, 6 Am.D. 119. 

18 C.J. p 780 note 74. 

36. Ky.—Wllmouth v. Patton, 2 Bibb 
280. 

18 C.J. p 729 note 67. 

37. N.T.-^Marle v. Garrison, 46 N. 
T.Super. 167. 

3a Mont-Frank v. Murray, 14 P. 

664, 7 Mont. 4. 

18 C.J. p 729 note 69. 

33. Mass.—Newcomb v. Brackett^ 
16 Mass. 161. 

4a Ala.—Cowan v. Pruitt, 89 So. 88, 
206 Ala. 84. 

4U.. Xnd.—^Indiana Mfg. Co. V. Por¬ 
ter. 76 Ind. 428. 
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other matter alleged Is peculiarly within the knowledge 
of plaintiff, but not otherwise. 

Where a contract is conditional on notice of 
some matter being given, the giving of notice must 
"be alleged in an action brought on the contract.^^ 

When the happening of a contingency or other 
matter alleged lies peculiarly within the knowledge 
of plaintiff, he must aver that defendant had no¬ 
tice,^ 3 but when it lies equally within the knowledge 
of defendant such an averment is unnecessary; he 
is bound to take notice at his peril.^^ The same is 
true where defendant had ample means of ascer¬ 
taining the happening of the contingency.^® 

§ 541. Waiver of Performance 

To be entitled to show waiver of performance, plain¬ 
tiff must ailege It by averring xlefendant's knowledge of 
lack of performance and pleading specially the facta and 
circumstances constituting the waiver. 

Plaintiff cannot show a waiver of performance 
without alleging it,^® and the facts and circumstanc¬ 
es showing a waiver of performance of a provision 
in a contract must be specially pleaded.^^ It is 


essential to the validity of a waiver of per¬ 
formance of a contract that the party making it 
should know .that the contract has not been per¬ 
formed, and a pleading by plaintiff which sets up 
such waiver must aver such knowledge on the part 
of defendant A waiver of performance of a con¬ 
tract and a waiver of damages for its nonperform¬ 
ance set up in a pleading amount to one and the 
same thing.^® 

§ 542. Assignment of Breach 

A breach of the contract In suit must be alleged. 

There can be no recovery unless plaintiff sets 
forth a breach by defendant of the contract in 
suit'*^ It is not enough to show a right of action 
against defendant that the promises or covenants 
of the respective parties are fully set out, with the 
averment of performance on the part of plaintiff; 
plaintiff is bound to go further; and in due form to 
assign such breaches of defendant’s promises or 
covenants as are relied on as grounds for a recov¬ 
ery of damages and it follows that there can be 


43 . Idaho.—^Idaho Grimm Alfalfa 
Seed Growers’ Ass’n v. Stroacheln 
242 P. 444, 42 Idaho 12, 47 A.L.R 
916. 

AUeffation held nifflolent In the ab¬ 
sence of objection before trial.—J. 
B. Evans Const Co. v. Hatton, Mo. 
App., 185 S.W. 1191. 

43. Maas.—Lent v. Padelford, 10 
Mass. 220, 6 Am.D. 119. 

13 C.J. p 730 note 77. 

Scope of aUegation 
An allegation that plaintiff noti¬ 
fied defendants that hy reason of 
their failure and refusal to perform 
the contract, plaintiff has elected to 
rescind and cancel the contract, is 
not an allegation that the contract 
has been rescinded.—^Walsh v. Stand- 
art, 164 P. 796, 174 Cal. 807. 

44. N.H.—Howard v. Hunt, 67 N.H 
467. 

13 C.J. p 730 note 78. 

4 b, Ky.—Peck v. MoMurtry, 2 A.K. 
Marsh. 358. 

VL—Thorwarth v, Blanchard, 86 A. 
6, 86 VL 296. 

46. U.S.—Hulet V. Payne, C.aA.N. 

D. , 282 F. 401, 406, citing Corpus 
Juris. 

Idaho.—Weed v. Idaho Copper Co., 
10 P.2d 613, 617, 61 Idaho 787, cit¬ 
ing Corpus Juris. 

Mo.—State ex rel. Metropolitan St 
Ry. Co. v. Ellison, 192 S.W. 725— 
Gray v. Cooper, 274 S.W. 941, 217 
Mo.App. 692—Price v. Selbel, App., 
289 S.W. 889. 

17.T.—Imperator Realty Co. v. Tull, 
167 N.T.S. 210, 179 App.Div. 761, 
reversed on other grounds 127 N. 

E. 268, 228 N.Y. 447. 


OkL—Wagner v. Keechl Oil & Gas 
Co., 190 P. 864, 79 Okl. 8. 

Pa.—Wasserman v. Stelnman, 156 A. 
302, 304 Fa. 150. 

Wyo.—^Finley v. Pew, 205 P. 310, 28 
Wyo. 842, rehearing denied 206 P. 
148, 28 Wyo. 842. 

18 C.j1 p 781 note 83. 

However, it has been held that evi¬ 
dence showing waiver of perform¬ 
ance of conditions precedent In a 
contract is competent under ^ alle¬ 
gation of performance—Cook & 
Bernheimer Co. v. Hagedom, 131 N, 
E. 788, 82 Ind.App. 444. 

Exception seems to prevail In ac¬ 
tions on Insurance policies.—Price v. 
Selbel, Mo.App.,,289 S.W. 889—18 C- 
J. p 721 note 88 [a]. 

Pleading performance tnsufflolent 
If plaintiff, suing on contract, de¬ 
sires to base the suit on defendant’s 
.waiver of full performance, plaintiff 
must plead the waiver, and waiver 
is not available under a pleading 
merely of full performance.—Out- 
cault Advertising Co. v. Stock Grow¬ 
ers’ State Bank, Mo.App., 242 S.W. 
116. 

47. N.Y.—Ohlbaum v. Commercial 
Casualty Ins. Co., 219 N.Y.S. 66, 
218 App.Div. 842. 

Pa.—^Wasserman v. Stelnman, 156 A. 

802, 304 Pa. 150. 

13 C.J. p 781 note 84. 

46. Mo.—^Mohney v. Reed, 40 Mo. 
App. 99. 

48 . Cal.—Garlock v. San Diego 

Trust & Savings Bank, 28 P.2d 
1060, 18S CaLApp. 380—United 

Iron Works v. Standard Bwuia 
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Casting Co., 281 P. 667, 69 Cal. 
App. 384—Hearte v. Gl'^saell De¬ 
velopment Co., 189 P. 783, 46 Cal. 
App. 688. 

Ky.—Strong v. Louisville & Nash¬ 
ville R. Co., 48 S.W.2d 11, 240 Ky. 
781—Petty v. Petty, 296 S.W. 868, 
864, 220 Ej. 669, citing Corpus Ju¬ 
ris—^tna Ins. Co. V. Hensley, 284 
S.W. 426, 216 Ky. 45. 

Minn.—^House of Gurney v. Honan, 
245 N.W. SO, 187 Minn. 150. 

Mo.—Sanders v. Ray Printing Co., 
App., 45 S.W.2d 876. 

Or.—^Kornbrodt v. Equitable Trust 
Co., 8 P.2d 127, 137 Or. 886, deny¬ 
ing rehearing 2 P.2d 236, 187 Or. 
886—Owen v. Leber, 228 P. 927, 
928, 112 Or. 136, quoting Corpus 
Juris—Pendergrass v. Fairchild, 
212 P. 963, 966. 106 Or, 637. quot¬ 
ing Corpus Juris. 

9 C.J. p 892 note 69, 13 C.J. p 781 
note 87. 

Breach of wntteu ooatract 
No cause of action Is stated where 
there is a complete, certain, and un¬ 
ambiguous written contract, but 
there Is no averment that defendant 
violated any of the terms of such 
contract and the entire case rests on 
the breach of an oral agreement 
which is alleged to have been en¬ 
tered into contemporaneously with 
the written contract and which, If 
permitted to be proved by parol evi¬ 
dence, would botii contradict and add 
to the terms of the written Jnstru- 
ment—^Paag See & Co. V. Aloha Mo¬ 
tors, 83 Hawaii 861. 

GOl Or.—Owen v. Leber, 228 P. 927, 
928, 112 Or. 136. 

18 C.J. p 782 note 88. 
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no recovery on a breach not assigned by plaintiff.^i 
Where the contract is in the alternative, it is nec¬ 
essary to assign a breach of both altematives.52 

Where there is not an entire failure to state a 
breach, and the averment is simply uncertain and 
defective, it has been held that the defect can 
be reached only by special demurrer particularly 
designating the specific point at which it is aimed.®^ 
A failure to allege a breach cannot be cured by 
verdict but if the statement of the breach is 
merely defective, such defective statement will be 
good after verdict® 5 

§ 543. —- Sufficiency of Allegation 

Whlla the breach complained of should be set forth 
substantially and with aufflclent certainty and particu¬ 
larity to enable defendant to take Issue and prepare his 
defense, the same certainty Is not required In assigning 
the breach of a contract as In stating Its terms. 

The essential facts constituting the breach should 
be set forth®® clearly and unequivocally ;®7 and the 
breach should be assigned with such certainty and 
particularity as will apprise defendant in what par¬ 
ticular he has failed to perform®® and allow him to 
take a material issue thereon.®® A mere conclusion 
of the pleader that the contract has been broken is 
insufficient.®® However, the same certainty is not 
required in assigning the breach of a contract as in 
setting forth its terms; all that is required is that 
the breach complained of be substantially set forth®l 


and that the adverse party be afforded reasonable 
notice of the matter relied on against him.®® In 
assigning a breach of contract, it is not necessary 
to allege a promise which the law implies; it is 
suflScient to aver that the duty imposed by such im¬ 
plied promise was not performed.®® It is not nec¬ 
essary that the breach assigned should negative the 
performance of defendant’s contract in every par¬ 
ticular; if it has been performed in part it is 
enough to aver nonperformance of the residue.®^ 
Even though the contract is executory on both 
sides, allegations of an absolute renunciation of the 
contract is necessary to support a suit to recover 
future benefits.®® 

An allegation of the spoiling or destruction by 
the covenantor or promisor of the thing to be con¬ 
veyed or delivered, whereby he has put it out of his 
power to perform, is a sufiicient assignment of 
breach;®® but the naked averment that defendant 
has disabled himself from performing his contract 
is not a sufficient assignment of breach. From this 
it might be inferred that defendant did not perform; 
but allegations in pleading must be direct, and are 
bad if they depend on mere inference.®^ A com¬ 
plaint is demurrable where it clearly discloses that 
■ defendant was prevented from performing by oper¬ 
ation of law and is therefore fully excused.®® 

In an action on a joint and several contract, the 
assignment of a breach by only one of defendants is 


BL Fla.—^Puckl V. Seltc, 21 So. 676, 
39 Fla. 66. 

Or.—Owen v. Leber, 228 P. 927, 928, 
112 Or. 186—Pendergrass v. Falr- 
ohild, 212 P. 963, 965, 106 Or. 687. 

63. Cal.—Fisher v. Pearsons, 48 
Cal. 472. 

53. Or.—Pendergrass v. Fairchild, 
212 P. 968, 966, 106 Or. 687. 

18 C.J. p 732 note 91. 

54. Or.—^Pendergrass v. Fairchild, 
supra. 

.18 aj. p 782 note 92. 

55. Or.—Pendergrass v. Fairchild, 
supra. 

13 C.J. p 782 note 93. 

56. U.S.—^U. S. V. Greorge A. Fuller 
Co., C.C.A,Kan., 14 F.2d 818, af¬ 
firming, D.C., 6 F.2d 879. 

57. Fla.—Mortimer Co. v. Frldsteln, 
138 So. 536, 101 Fla. 38. 

18 C.J. p 732 note 94. 

66. Ala.—Great Atlantic ft Pacific 
Tea Co. V. Summers, 148 So. 832, 
25 Ala.App. 404, certiorari denied 
148 So. 838, 226 Ala. 685. 

18 C.J. p 782 note 95. 

59. Ala.—Worthington v. Davis, 94 
So. 806, 208 Ala. 600. 

6Ql Or.—Owen v. Leber, 228 P. 927,1 


928, 112 Or. 186, quoting Corpus 
XUTlS. 

13 C.J. p 782 note 98. 

61. Or.—Owen v. Leber, supra. 

13 C.J. p 732 note 97. 

Allegations of breach held snlllcleiit 
Conn.—Chambers v. Robbins, 28 

Conn. 544. 

Ga.—Smith v. Aultman, 118 S.B. 469, 
30 Ga.App. 507. 

Ind.—^Bennett v. Carmichael Produce 
Co., 115 N.B. 793, 64 Ind.App. 341. 
Ky,—^Blhner v. Official Board of.Meth. 
odist Episcopal Church of Plne- 
vllle, 262 S.W. 786, 214 Ky. 70. 
Me.—Armstrong v. Bangor Mill Sup¬ 
ply Corporation, 142 A. 734, 127 
Me.' 194. 

N.T.—Modern Hat Works v. Liberal 
Trading Co., 164 N.T.S. 622. 

N.a—Bowling V, Fidelity Bank, 184 
S.E. IS, 209 N.C. 468. 

Tex.—Paine v. Hart-Parr Co., Com. 
App., 228 S.W. 121, reversing Hart- 
Parr Co. V. Paine, Civ.App., 199 S. 
W. 822. 

9 C.J. p 892 note 59 [e], 

62. Del.—^Philadelphia Storage Bat¬ 
tery Co. V. Radio Corporation of 
America, Ch,, 186 A. 918. 

6a Mass,—White v. SnelL 9 Pick. 

16. I 


64i Ala.—Montgomery Mfg. Co. v. 

Thomas, 20 Ala. 478. 

N.T.—Dale v. Roosevelt, 9 Cow. 807. 

Complaint does not show waiver 
of breach where, although it Indi¬ 
cates that after the breach negotia¬ 
tions were continued between the 
parties with a view to complete per¬ 
formance, it pleads other facts 
bringing the case within the rule 
that where an act of defendant ren-. 
ders complete performance Impos¬ 
sible, plaintiff may treat the act as 
a discharge from further perform¬ 
ance and claim compensation for 
what has been done and the damages 
which have been sustained.—^Phoenix 
Tempe Stone Co. v. De Waard, GGA. 
Ariz., 20 F.2d 767. 

65. U.S.—^Parks v. Maryland Casu¬ 
alty Co., D.C.MO., 69 F.2d 786. 

66. Mass.—Hopkins v. Young, 11 
Msss. 302. 

67. Masa—Murdock v. Caldwell, 10 
Allen 299. 

13 C.J. p 732 note 1. 

68. CaL—^NTatlonal Pavements Cor¬ 
poration of California v. Hutchin¬ 
son Co., 22 P.2d 634, 132 CaJ.App. 
286. 
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insufficient and where plaintiff is one of several 
joint contractors, he must aver a breach of contract 
resulting in damage to all the contractors jointly.’^ 

In the absence of a prayer for punitive damages, 
a special exception should be sustained to a part of 
the petition which alleges that defendant acted ma¬ 
liciously when he breached the contract.'^i Where 
it is alleged that defendant prevented plaintiff from 
performing, it is not necessary to allege that his act 
in so doing was wrongful ;72‘ but in order to recov¬ 
er for probable profits, the pleading should show 
that defendant’s action was fraudulent, wrongful, 
or illegal^® 

§ 544. — Manner of Assigning Breach 

The generality permitted and the particularity re¬ 
quired in assigning a breach of contract vary in different 
cases according to the contract or provision thereof in¬ 
volved and the knowledge of the parties. 

At common law, it is as a rule sufficient to assign 
a breach in the words of the contract either nega¬ 
tively or affirmatively as the case may require, or 
in words which are coextensive with the import and 
effect of the contract. Inasmuch as defendant must 
generally know in what respects he has or has not 
performed his contract, no great particularity ought 
to be required,^* especially where an enumeration 
of particulars would lead to great prolixity in plead¬ 
ing a breach.'^® In assigning the breach, it js not 
necessary to use the precise terms of the agreement 
sued on; it is sufficient to state the intention of the 
parties, as it may be collected from the instrument 
itself.'^® In other words, it is sufficient on general 
demurrer that the breach assigned be in words 
which contain the sense and substance or legal im¬ 
port, although they are not in the language of the 
contractWhere the breach alleged lies in the 


§ 544 

absolute refusal of defendant to permit plaintiff to 
perform, plaintiff need not set up the terms of the 
contract as to the time and manner of perform¬ 
ance and where plaintiff alleges that defendant 
repudiated the contract m toto, and refused to be 
bound, or to perform, he need not allege particular 
acts or omissions of defendant claimed to consti¬ 
tute violations of the contract.^® 

Although it is well settled that in many cases the 
breach may be assigned in gene.ral terms, there is 
another class of cases to which a different rule ap¬ 
plies. Where the terms of the contract leave its 
meaning ambiguous, the rule does not apply, for 
if the breach were assigned generally, without prop¬ 
er introductory matter and corresponding aver¬ 
ments, the court might not know what judgment to 
render.®® The law requires that both in setting out 
the agreement and in assigning the breach enough 
must be placed on the record to show that the con¬ 
tract has been broken, and that plaintiff has a cause 
of action.®! Likewise, if a general negation of the 
words of the covenant would not necessarily consti¬ 
tute a breach, a general assignment is insufficient.®® 
It should also be observed that more particularity 
is required in assigning the'breach where the mat¬ 
ter rests peculiarly in the knowledge of the party 
pleading.®® Where a breach of warranty is plead¬ 
ed as a cause of action or defense, the character 
and extent of the warranty arid the nature of the 
breach must be alleged ;®* where it is sought to re¬ 
cover a penalty stipulated in the contract, it has 
been held that the breach must be specifically as¬ 
signed;®® and where the cause of action is a fail¬ 
ure to construct in a workmanlike manner and with 
the material contracted for, plaintiff's pleading 
should allege wherein the workmanship was faulty 


69. N.T.—liawrenco v. Kidder, 10 
Barb. 641. 

70. Or.—^Anderson v. East Oregon 
Lumber Co., 211 P. 937, 106 Or. 
459, followed in Sword v. East 
Oregon Lumber Co., 211 P. 941, 106 
Or. 458. 

71. Tex—Texas Power & Light Co. 
v. Roberts, CIv.App., 187 S.W. 226. 

73. Ala.-—Smith v. Davis^ 43- So. 789, 
150 Ala. 106. 

73. Porto Rico.—Janes v. People, 1 
Porto Rico Fed. 94. 

74. DeL—Philadelphia Storage Bat¬ 
tery Co. V. Radio Corporation of- 
Amerlca, Ch., 186 A. 918. 

Fla.—Hazen v. Cobb, 117 So. 868, 96 
Pla. 161. 

Ky.—Glltner v. McCombs Producing 
& Refining Co., 228 S.W. 8. 190 Ky. 
601. 

13 C.J. p 782 note 6. 


75. Del.—Philadelphia Storage Bat¬ 
tery Co. V. Radio Corporation of 
America, Ch., 186 A. 918. 

N.H.—Smith v, Boston, etc., R. Co., 
86 N.H. 458. 

75. U.S.—Day v. Chism, Tena, 10 
Wheat 449, 6 L.Ed. 363. 

18 C.J. p 788 note 7. 

77. U.S.—Fletcher v. Peck, Mass., 6 
Cranch 87, 8 L.Bd. 162. 

13 C.J. p 733 note 8. 

78. Vt—Gibson v. Weldoa 72 A. 
909, 82 Vt 176. 

79. N.T.—Baby Show ExhlbiUon Co. 
V. Crowell Pub. Co., 161 N.Y.S. 
206, 174 APP.D1V. 868. 

Averments held to show election 

by plaintiff to treat the contract as 
repudiated and at an end for all pur¬ 
poses of performance and to sue for 
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profits.—^Polino v. Keck, 92 S.E. 665, 

80 W.Va. 426. 

QOl Ind.—Worthington v. McDonald, 

4 Ind. 488. 

81. Ark.—^Northern Const. Co. v. 
Johnson, 201 S.W. 610, 132 Ark. 
528. 

IS C.J. p 733 note 18. 

82. DeL—Philadelphia Storage Bat¬ 
tery Co. V. Radio Corporation of 
America, Ch., 186 A. 918. 

83L Del.—^Philadelphia Storage Bat- , 
teiy Co. V. Radio Corporation of 
America, supra—Randel v. Chesa¬ 
peake, etc., Canal Co., 1 DeL 161. 

84, Ind.—^Barber Asphalt Pav. Co. 

V. Indianapolis. 101 N.E. 81, 62 
IndApp, 687, 

85. Mo.—WhltehlU v. Bhlckle, 48 
Mo. 637. 
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or the material furnished by defendant was not 
such as the contract required.*® However, it is nev- 
.■ir necessary for a party, in laying a breach of con¬ 
tract, to set forth‘the evidence he proposes to offer 
to prove it,*7 especially in a state wherein a prac¬ 
tice act requires a statement of a breach of con¬ 
tract in a concise and summary fashion.** 

Entire or partial breach. An allegation of de¬ 
faults in successive installments under a contract 
as they became due does not constitute an allegation 
of an entire breach of the contract allowing the 
recovery of prospective damages.** 

§ 545. -Assignment of Several Breaches 

Two or more breachet may be assigned In one plead¬ 
ing; and they may be assigned In one count, provided 
they are of different covenants or promises and not 
of the same covenant or promise. 

^ In assumpsit as well as in covenant plaintiff may 
assign as many breaches as he thinhs proper, at 
least where he does not declare on a promise to pay 
a penal sum.** Distinct breaches of separate cove¬ 
nants or promises may be assigned in the same 
count, and the count will be good if any one of them 
is well assigned ;*i and if, in a count setting forth 
several covenants or promises of defendant, the 
breach of one is properly assigned, that is suflScient 
to support the count as against a demurrer.** In 
such -case the correct practice is to demur to the 
breaches severally, or to such only as are defec¬ 
tive,** and to plead to such as are good,*^ The 
pleader, however, must not assign two or more 
breaches of the same covenant or promise in a sin¬ 
gle count, because that would be objectionable for 


duplicity.** At common law, if several breaches 
are assigned, some of which are defective, and a 
general verdict is given, the judgment should be 
arrested on motion or reversed on writ of error, 
for the jury may have assessed damages on the ill- 
assigned breaches.*® Where a contract contains 
various substantive and independent stipulations 
and there is a breach of, more than one of them, 
distinct causes of action arise which should be 
pleaded separately.*^ 

§ 546. -Allegation of Nonpayment 

An allegation of nonpayment Is necessary In an action 
on a contract to pay money, but not In an action to re¬ 
cover damages for breach of other contracts. 

In an action on a contract to pay money, it should 
appear from the declaration, complaint, or petition 
that the sum demanded remains unpaid.** The 
mere statement that defendant is indebted to plain¬ 
tiff is substantially the conclusion to be found by 
the jury at the end of the investigation.** It is 
not sufficient to allege merely that the whole amount 
is now due, but plaintiff must allege that defend¬ 
ant is liable to pay, and has not paid, it,i Whether 
the action be assumpsit or debt, plaintiff must not 
only allege the nonpayment of the debt, hut he must 
also make this allegation general, and not confine it 
to the time when the debt became due;* and the 
allegation must be extended to every person who 
had a right to receive payment, either at the time 
the debt fell due or at any subsequent time prior to 
the commencement of the action.* If there are two 
obligees, the averment must be of nonpayment to 
either of them.^ If two obligors execute a bond and 


86. Tex.—Boettler v. Tendlck, 11 S. 
W. 497, 73 Tex'488, 6 L.RA, 270. 

9 C.J. p 897 note 14. 

87. Del.—Philadelphia Storage Bat¬ 
tery Co. V. Radio Corporation of 
America, Ch., 186 A. 918. 

89b Pa.—Caeella v. Valenti, 17 Pa. 
Diet. & Co. 602. 

88. Wla.—Hubbard v. Haley, 71 N, 
W. 1036, 96 Wla. 678. 

sa Kan.—Egan v. Murray, 170 P. 
889, 102 Kan. 198. 

KT.H.—Smith v. Boaton, etc., R. Co., 
86 N.H. 468. 

•91. Ala.—Pateraon, etc., Lumber Co. 
V. Carollna-Portland Cement Co., 
112 So. 246, 216 Ala. 621—Worth¬ 
ington V. Davla, 94 So. 806, 809, 
208 Ala. 600, citing Oorpua Jnrla 
—Weatem Union Telegraph Co. v. 
Barbour, 89 So. 299, 801, 206 Ala. 
129, 17 A.LJt, 108, citing Oorpu 
luda, 

18 C.J. p 788 note 19. I 


98, Conn.—Chambera v. Bobblna, 28 
Conn. 644. 

18 aJ. p 788 note 20. 

93. Ala.—Weatem Union Telegraph 
Co. V. Barbour, 89 So. 299, 301, 206 
Ala. 129, 17 A.L.R. 108, citing Cor¬ 
pus Juris. 

13 C.J. p 738 note 2L 

9*. N.T.—Brown v. Stebhlna, 4 Hill 
164. 

95i. Ala.—Worthington v. Davla, 94 
So. 806, 809, 208 Ala. 600, citing 
CorpuB Jorla. 

18 C.J. p 788 note 28. 

96. Ky.—^Wilson v. Bowena, 2 T.B. 
Mon. 86. 

97. U.5.—Oh Chow v. Hallett, C.C. 
Or., 18 P.Caa.No.10,469, 2 Sawy. 
259. 

98. CaL—^Hearte v. Glaaaell Devel¬ 
opment Co., 189 F. 788, 46 CaLApp. 
688 . 

Ky.—Petty v. Petty, 296 S.W. 868, 
864, 220 Ky. 669, citing Oorpua Ju¬ 
lia. 


Mont—Lappln v. Martin, 228 P. 763, 
71 Mont 288. 

Okl.—Wyatt v. Marlnoff, 268 P. 224, 
226, 181 OkL 134, citing Coipua Ju¬ 
ris. 

Or.—L. B, Menefee Lumber Co. v. 
MacDonald, 260 P. 444, 447, 122 
Or. 579, dtlng Corpus JVila. 

13 C.J. p 734 note 26. 

99. N.J.—Taylor v. New Jersey Ti¬ 
tle Guarantee, etc., Co., 66 A. 152, 
70 N.J.Law 24. 

13 C.J. p 784 note 27. 

L Cal.—Hearte v. Glassell Devel¬ 
opment Co., 189 P. 738, 46 CaLApp. 
688 . 

18 C.J. p 784 note 28. 

8. Cal.—Hurley v. Ryan, 51 P. 20, 
119 Cal. 71. 

W.Va.—Douglass v. Central Land 
Co.. 12 W.Va. 602. 

3 W.Va.—Douglass v. Central 
Land Co., supra. 

13 C.J. p 784 note 80. 

4*1 Va.—Strange v. Floyd, 9 Gratt 
474, 60 Va. 474—Nicholson v. Dix¬ 
on, 6 Muni. 198, 19 Va. 198. 
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only one is sued, the declaration must negative pay¬ 
ment by either but it is generally suflScient to al¬ 
lege that no part of the sum alleged to be due has 
been paid,® or that defendant, although often re- 
(juested by plaintiff to pay, has failed, neglected, and 
refused to pay the money alleged to be due, or any 
part thereof.*^ An assignment that a sum less than 
the amount sued for is due and unpaid is not ob¬ 
jectionable on that account. It merely limits the 
damages recoverable to the amount assigned in the 
breach.® 

In an action for breach of a contract to do some¬ 
thing other than to pay money, it is not necessary 
to allege that the damages claimed are due and un¬ 
paid, for the damages in such case are not the pri¬ 
mary object of the contract, but merely an incident 
of its breach, and the object of the action is to re¬ 
cover these very damages when they shall have been 
ascertained by the jury. In such cases the breach 
alleged is not a failure to pay, but a failure to do 
something else for which the damages are not liqui¬ 
dated.® So, where the contract is to do, or to re¬ 


frain from doing, a certain act, or in case of breach 
to pay a certain sum as damages, it is not necessary 
to aver that the stipulated damages remain unpaid.^® 
If a note is payable in merchandise, it is not neces¬ 
sary to allege failure to deliver the merchandise; 
the usual allegation of nonpayment is sufficients^- 

§ 547. Allegation as to Time for Performance 
by Defendant 

The time when defendant should have performed 
must be alleged. When the contract specifies no time. 
It should be alleged that It was to be performed on a 
request which has been made, or within a reasonable 
time which has elapsed. 

A declaration in an action on a contract which 
does not state the time at which defendant should 
have performed it is bad on demurrer.^® Where no 
time for performance is specified in a contract, it 
should be averred that it was to be performed on 
request or within a reasonable time, and that such 
request has been made or that a reasonable time 
has elapsed.13 


C. PLEA, ANSWER, OR AFFIDAVIT OP DEFENSE 


§ 548. In General 

a. Contracts generally 

b. Building and construction contracts 

a. Contracts Gtenerally 

General rules of pleading have been applied, in ac¬ 
tions on contracts, to defendants' pleadings, with respect 
to the averment of conclusions, pleading excuse for non¬ 
performance, argumentative denial, affirmative defenses, 
and other matters. 

The rules governing defendant's pleadings in ac¬ 
tions on contracts are those applicable to civil ac¬ 


tions generally, as discussed in the C.J.S. title Read¬ 
ing §§ 99-183, also 49 C.J. p 179 note 57-p 309 note 
13, subject to the requirements of the particular 
form of action in which Ae issues are presented, 
such as assumpsit, covenant, and debt, which are 
treated in appropriate titles of this work. 

Under the codes, a defensive pleading must raise 
all matters which show the action not to be main¬ 
tainable, and accordingly, a defense that the con¬ 
tract sued on was delivered conditionally must be 
pleaded to be available;!^ but defenses which may 
be proved under the general denial cannot be set up 


5. va.—Hill V. Harvey, 2 Munf. 525, 
X« Va. 625. 

6. Cal.—Zimmerman v. Prior, 188 P. 
886, 46 Cal.App. 40. 

N.T.-—Rodffers v. Rodgers, 128 N.H. 
117, 229 N.T. 266. 11 A.L.R 274, 
reversing 176 N.Y.S. 919, 188 App. 
Dlv. 966. 

7. Cal.~Poirler v. Gravel. 25 P. 
962, 88 Cal. 79. 

13 C.J. p 734 note 38. 

Cuablo defect 

An allegation that defendants re¬ 
fused and continue to refuse to pay 
Is defective as an allegation of non¬ 
payment, hut the imperfection is 
curable hy amendment—S., for 
Use of - Maglll-Weinshelmer Co. v. 
Sykes, C.C.ACal., 44 P.2d 834. 
a N.T.—Dale v. Roosevelt. 9 Cow. 
807. 


a Cal.—Nohl V. Del Norte County, 
187 P. 761, 46 CaLApp. 806. 

18 GJ. p 734 note 86. 
la CaL—Prans v. Bieler, 66 P. 249, 
68 P. 466, 126 CaL 176. 

11. Ala.—^Henry v. Gamble, Minor 
15. 

N.T.—^Rockwell v. Rockwell, 4 Hill 
164. 

n has been hOld, however, that in 
actions on bonds and notes payable 
In speoifle articles, it is essential, in 
order to convert them into money de¬ 
mands, to allege the failure of de¬ 
fendant to perform the contract by 
delivering the specifle property and 
plaintiffs right to recover money 
consequent on that failure.—^Hamil¬ 
ton V. Battle, Dali., Tex., 578. 
la. Ga—Five Minute Vulcanizer & 
Auto Supply Co. V. Fleming, 99 S. 
B. 226, 23 QaApp. 641. 
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Neb.—Barnes v. Barker, 202 N.W. 
430. 481, 113 Neb. 118, quoting 
Corpus iTazlB. 

Tex.—J. M. Radford Grocery Co. v. 

Jamison. Clv.App., 221 S.W. 998. 
18 C.J. p 729 note 63. 

13. Ala.—^Winfield Lumber Co. v. 

Partridge, 80 So. 821, 202 Ala 437. 
CaL—Caner v. Owners’ Realty Co., 
165 P. 727. 88 CaLApp. 479. 

Mont.—Bvankovlch v. Howard 
Pierce, Inc., 8 F.2d 653, 91 Mont 
844. 

Neb.—^Barnes v. Barker, 202 N.W. 
480, 481. 118 Neb. 118, quoting 
Corpus Juris. 

Tex.—J. M. Radford Grocery Co. v. 

Jamison, Civ.App., 221 S.W, 998. 

13 GJ. T> 729 note 64. 

lit N.T.—Camp v. Horn, 208 N.T., 

8. 7, 208 App.Div. 122. 
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as new matter.^® It has been held sufficient, in ac¬ 
tions other than on bills and notes, for defendant to 
plead that he did not promise as alleged.^® A de¬ 
nial of the ultimate facts stated in the complaint is 
sufficient without a denial of evidentiary matters 
pleadedi"^ An answer must either deny the com¬ 
plaint or confess and avoid it so, where plaintiff 
sets out a written contract in full in his pleading, 
defendant must either admit or deny that the con¬ 
tract was that entered into between the parties.^s 
Under a code or practice act so providing, an an¬ 
swer may be liberally construed with a view to sub¬ 
stantial justice.2® 

Under a code provision permitting the declaration 
of inconsistent defenses, it has been held that, in 
connection with a plea of performance of the con¬ 
tract sued on, defendant may set up a contract dif¬ 
ferent in terms from the contract set out in the 
complaint as the basis of a further defense and 
counterclaim.21 

Averment of conclusions and opinions. Denials 
consisting of mere conclusions of law are insuffi¬ 
cient, 22 .and assertions of opinion will be ignored.23 
An averment that plaintiffs assented to a cancella¬ 
tion of the contract is the averment of a mere con- 
dusion.2^ An answer averring that important parts 
of the agreement are omitted and clauses inserted 
which were not contained in the contract must state 
what was omitted or interpolated.^^ A denial of 
indebtedness is not a sufficient answer where plain¬ 
tiff charges that the indebtedness arose out of 
breaches of a specific contract, but the breaches 


also must be denied .26 

Where the answer sets out in full the contract 
sued on, it is neither necessary nor proper for de¬ 
fendant to aver that the contract is entire and not 
severable, in order to take advantage of that con- 

clusion.27 

Excuse for nonperformance. Where perform¬ 
ance was prevented by the government, an allega¬ 
tion that plaintiff knew of defendant’s contract with 
the government is sufficient without an allegation 
that he expressly agreed to be bound thereby.28 
Defendant pleading excuse from performance on 
the ground of an injunction obtained by another 
must show that the injunction made performance 
impossible, that it was not secured through defend¬ 
ant’s act or fault, that effort to dissolve it was or 
would be futile, and that no assets which might sat¬ 
isfy a recovery against defendant exist outside the 
jurisdiction of the enjoining court.29 

Argumentative denials. Any plea or answer set¬ 
ting up new matter which amounts only to the gen¬ 
eral issue is bad as an argumentative denial.30 A 
plea setting up a different contract from the one 
declared on is bad as amounting to the general is¬ 
sue, and as being an argumentative, instead of a di¬ 
rect, denial of the contract but where defendant 
first denies the contract alleged by plaintiff, and 
then sets up a contract materially different, a sub¬ 
stantial issue is raised ,2 2 and a plea which merely 
denies that any such contract as that alleged in the 
declaration was seriously entered into by the par¬ 
ties, and alleges that if it was made in fact it was 


ISl N.T.—^Flas V. Van Schalck, 71 
N.T.S. B88. 68 App.Dlv. 800. 
le. PUl—M esser v. Dekle, 57 So. 
607, 68 Fla. 228. 

17. Wash.—Sherman v. Sweeny, 69 
P. 1117, 29 Wash. 821. 

18. Ind.—Alvord v. Smith, 68 Ind. 
58. 

13 C.J. p 786 note 44. 

19. N.T.—Borsuk v. Blauner, 87 N. 
Y.S. 851, 93 App.Div. 806. 

13 C.J. p 786 note 46. 

Xnooudatent alleiratloiui 
“Unless a contract as alleged is 
denied, allegations in a defense In¬ 
consistent therewith are of no avail, 
for that is not a form of denial au¬ 
thorized hy the provisions of the 
Code of Civil Procedure.’’—De "Witt 
V. New York Herald Co., 188 N.Y.S. 
112, 116, 196 App.Dlv. 417. 

flIK N.Y.—^National Contracting Co. 
V. Hudson River Water Power Co., 
68 N.B, 460, 170 N.Y. 489, revera- 
mg 78 N.Y.S. 1143, 67 App.Dlv. 620. 
9 CIJ. p 898 note 64. 


ai. Colo.—Conroy v. Nichols, 84 P. 
470, 36 Colo. 478. 

2^ Cal—Sprague v. Hart, 106 P. 

690, 11 Cal.App. 782. 

XiSgal construction or effect 

(1) An answer alleging the mak¬ 
ing of a written contract and incor¬ 
porating its terms by reference floes 
not put in issue the making of the 
contract in those terms merely be¬ 
cause it sets forth a legal construc¬ 
tion inconsistent with those terms. 
—^London Guarantee & Accident Co. 
V. Marine Repair Corporation, 199 N. 
Y.S. 237, 120 Mlsc. 696, reversing 
196 N.Y.S. 492. 

(2) The due execution of a con¬ 
tract is in issue where the complaint 
does not specifically allege execution 
by defendant of the contract but 
does allege its legal effect, and de¬ 
fendant specifically denies such al¬ 
legations.—Snyder v. United Proper¬ 
ties Co. of California, 200 P. 366, 63 
CaJLApp. 428. 

as. Ind.—Burley Tobacco Growers’ 
Co-op. Ass’n V. Rogers, 150 N.H. 
384, 88 IndJVpp. 469. I 
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34. U.S.—Harding v. York Kilttlng 
Mills, aaPa., 142 F. 228. 

SB. Colo.—^Denver, etc., Constr. Co. 
V. Stout, 6 P. 627, 8 Colo. 61. 

ae. Mo.—Engler v. Bate, 19 Mo. 543. 

87. Minn.—Bentley v. Edwards, 146 
N.W. 847, 126 Minn. 179, 61 L.R.A., 
N.S., 264, Ann.Cas.l916C 882 . 

as. N.Y.—Philadelphia Boiler 

Works V. Foundation Co., 190 N.T. 
S. 696. ^ 

as. Del.—Peckham v. Industrial Se¬ 
curities Co., 113 A. 799, 1 W.W. 
Harr. 200. 

30b Ky.—Damron v. Stewart & 
Weir, 69 S.W.2d 686, 688, 268 Ky. 
894, citing Corpus Juris. 

18 C.J. p 735 note 64. 

81. Vt—Kimball v. Boston, etc., R. 
Co., 65 Vt 96. 

aa. Ind.—Havens v. American F. 
Ins. Co., 89 N.E. 40, 11 Ind.App. 
315. 

Minn.-Becker v. Sweetzer, 15 Minn. 
427. 
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not intended to be operative, is not open to the ob¬ 
jection of being argiifnentative.38 

Affirmative defenses. In actions on contract, af¬ 
firmative defenses, going to the avoidance of the 
plaintiff’s cause of action, must be set up either spe¬ 
cially or by way of brief statement.®^ Ratification 
is an affirmative defense and should be pleaded.36 
The rule that defendant relying on the defense of 
the statute of limitations in an action of assumpsit 
must specially, plead it, does not apply to a time lim¬ 
itation in a contract.36 

Other rules or holdings in connection with the 
pleading of affirmative defenses are stated at appro¬ 
priate points in the discussion of the matters con¬ 
sidered in §§ 549-560 infra. 

Partial defense pleaded as complete defense. 
Where a partial defense to an action on a contract 
is pleaded as a complete defense, the pleading is bad 
on demurrer.87 

A plea of "never indebted" arid "never promised" 
is bad when addressed to an instrument under seal 
for the payment of money,^8 and "not guilty" or 
“never indebted” are not good pleas in an action on 
an express .contract.*9 

Affidavits of defense. Adjudications regarding 


the form and sufficiency of affidavits of defense, in 
actions on contract, are stated in the note.^® 

Other matters. Where the declaration fails to 
set up the entire contract on which it is based, de¬ 
fendant may plead any material omitted portion.**- 
Where the contract is made an exhibit to the plead¬ 
ings, it is incumbent on defendant to declare spe¬ 
cifically only on the particular terms which he relies 
on as a defense.*^ In particular circumstances, de¬ 
fendant’s right to contend that the contract was 
not binding has been held conditioned on the 
grounds which it gave at the time of its refusal 
further to perform.*® 

b. Building and Construction Contracts 

In actions Involving building and construction con¬ 
tracts, general rules of pleading have been applied to 
defendants’ pleadings, with respect to recoupment, set¬ 
off, and counterclaim, affidavits of defense, and other 
matters. 

In an action involving a building or construction 
contract, the answer or plea must, of course, state 
a defense** and be responsive to plaintiffs plead¬ 
ing,*® and to the whole thereof, where it purports 
so to be,*® and must not be vague and indefinite.*'^ 
Moreover, defendant’s pleading must not be dou¬ 
ble*® or waive or omit any defense on which he 
may afterward desire to insist,*® although leave 


sa Ala,—Rake v. Pope, 7 Ala. 181. 
94. Me,—Williams v. Sweet, 115 A, 

. 895, 121 Me. 118. 

SSk Mo.—Amhruster v. Ambruster, 
31 S.W.2d 28, 826 Mo. 51, 77 A.L.R. 
782. 

96. Pa.—Keyes, to Use of New 
Hampshire Mut. Liability Co., v. 
Continental Casualty Co., 183 A. 
672, 121 l^Super. 359. 

97. U.S.—Harrison v. City of Tam¬ 
pa, D.C.Fla,, 247 P, 569. 

18 C.J. p 735 note 58. 

Pisa not aegatlvljiff all breaches al¬ 
leged 

U.S.—Harrison v. City of Tampa, 
supra, 

18 C.J. p 785 note 68 [a], 

98. Md.—Junkins v. Sullivan, 78 A. 
264, 110 Md. 539. 

39. Fla,—Bloodworth v. A. H. & F. 
H. Lippincott, 82 So. 827, 78 Fla. 
261. 

13 C.J. p 734 note 41. 

40, Matters outside of agMement 

(1) Where a contract provided 
that all the terms of the agreement 
were merged In the written instru¬ 
ment, an affidavit of defense, in a 
suit for the purchase price, which 
avers matters outside the agreement 
is insufficient.—Colt Co. v. Evans, 74 
Pa.Super. 73. 

(2) Statements in an affidavit of 


defense as to the practice of the 
parties under prior contracts are im¬ 
material as to a provision of the 
contract in dispute, which was In 
writing and must speak for itself. 
—Molloy V. Kellogg, 278 F. 1015, 51 
App.D.C. 802. 

KodUioatlon of contract 
Affidavit of defense that advertise¬ 
ment on theater curtain did not ap¬ 
pear on space pur<^tia8ed did not in¬ 
volve modification of written con¬ 
tract, as claimed by plaintiff.—Lee 
Lash Co. V. Russell Sales Co., 92 Pa. 
Super. 598. 

Partloiaar affidavits held snffiolent 

Pa.—Raphael v. Western Pennsyl¬ 
vania Amusement Co., 157 A. 802, 
103 PaSuper. 62—Lee Lash Co. v. 
Russell Sales Co., 92 PaSuper. 
598—Caaacclo v. Marrone, 92 Pa 
Super. 467—18 C.J. p 736 note 69. 
Partloular affidavits held ininiffloleiLt 
Pa—Lake Erie Nursery & Seed Co. 

V. Edwards, 86 f^Snper. 103. 

13 C.J. p 735 note 69. 

4L Fla—^Potter v. Realty Securi¬ 
ties Corporation. 82 So. 298, 77 Fla 
768. 

40. Tex.—Griffin v. Shamburger, 
CivApp.. 262 S.W. 144. 

43L U.S.—dlegel V. Waynesboro 
Knitting Co.. D.aN.T.. 7 F.Supp. 
693. 


44 . Ind.—^Bverroad v. Schwartzkopf^ 
28 N.E. 969, .128 Ind. 35. 

Answer held suffloient 
Colo.—Conrey v. Nichols, 84 P. 470r 
86 Colo. 473. 

9 C.J. p 897 note 16 [a] (1). 

Flea or answer held Insufficient 
Ala—Shrlner v. Craft, 51 So. 884, 
166 Ala 146, 139 Am.S.R. 19, 28' 
L.R.A.,N.S., 450. 

Conn.—^New York, N. H. & H. R. Co. 
V. Board of Water Com’rs of City 
of Hartford, 129 A, 384, 102 Conn. 
488. 

9 C.J. p 897 note 16 [a] (2). 

45. S.C.—Krog V. Rice, 1 Speers- 

888 . 

9 C.J. p 870 note 68. 

46b Ind.—Everroad v. Schwartzkopfr 
23 N.E. 969, 128 Ind. 36. 

9 C.J. p 870 note 69. 

47 . Tex.—A. J. Anderson Electric 
Co. V. Cleburne Water, etc., Co., 
Clv.App., 44 S.W. 929. 

4a Me.—Scott V. Whipple, 6 Ma 
426. 

9 C.J. p 870 note 71. 

49. U.S.—Gubbins v. Lautenschla- 
ger, C.C.Iowa 74 F. 160. 

9 C.J. p 870 note 72. 

Fallnra to obtain arohiteot’s oerflfl- 
cate 

A defense that the contract be¬ 
tween the parties provided that pay¬ 
ment should be made on the oertlfl.- 


1181 



§548 


C0NTBAGT8 


17 C.J.S. 


may be granted to amend the answer so as to set up 
a defense which has not been pleaded but where, 
in an action on an implied contract for material and 
labor furnished, the making of the contract is de¬ 
nied, defendant need not plead facts to show that 
the material and labor were furnished without ex¬ 
pectation of pay and that the minds of the parties 
never met in an agreement^! 

In an action by a builder, a plea alleging nonper¬ 
formance or defective performance by plaintiff must 
set out specifically the character and nature of the 
imperfections,52 and where unavoidable accidents 
might excuse plaintiffs nonperformance, it should 
be alleged that plaintiff was not prevented from per¬ 
formance by such acddents.58 So, also, defendant 
cannot invoke a provision that the contractor should 
carry on his work to the complete satisfaction of the 
owner, unless the dissatisfaction is expressly plead- 
ed.54 

Where plaintiff seeks to recover damages for neg¬ 
ligent building, defendant must allege any facts 
showing that the failure in construction was not 


caused by his fault.55 a defense that delay was due 
to alterations and additions, and that the contract 
provided that the contractor should not be liable for 
delay so occasioned, should be set up by plea.®® 

Recoupment, set-off, and counterclaim. In an ac¬ 
tion by a contractor on a building contract, defend¬ 
ant may elect to counterclaim against the contractor 
for damages from failure to perform, instead of de¬ 
fending against any recovery because of such fail¬ 
ure.®^ A counterclaim claiming damages under a 
contract other than that asserted by plaintiff has 
been disallowed.58 Defendant may recoup, set off, 
or counterclaim for damages for defective or im¬ 
proper work done or materials used,52 or for delay 
in construction.*® Where defendant pleads a coun¬ 
terclaim for, or seeks to-recoup or set off, liquidat¬ 
ed damages in case of delay, a condition qualifying 
the builder’s promise to pay liquidated damages, and 
facts consistent with such condition, must be aver- 
red.*i 

. The fact that the work was defective or improp¬ 
erly done is no defense to an action to recover the 


cate of an architect or engineer, and 
that hla decision and estimate should 
be Anal and conclusive, and that 
plaintiff had not obtained the certifi¬ 
cate, Is not available unless special¬ 
ly pleaded.—George v. Roberts, 66 

50. 346. 186 Ala. 621—9 CJ. p 871 
note 74. 

rsand of sfohlteot 
Where defendant seeks to attack 
as fraudulent a cbrtlflcate given by 
his engineer or architect under a 
contract which In express terms 
makes such certificate final or con¬ 
clusive, he must plead the fraud of 
the engineer or architect affirmative¬ 
ly.—Horan V. Mason, 126 N.T.S. 668, 
141 APP.D1V. 89. 

Case disposed of on merits 
In an action by a builder to re¬ 
cover for extras, it was held that 
“the defense [was not] shaped with 
a view to Interposing any technical 
defenses to the just disposition of 
the case. . . . The parties have 
not themselves so dealt either with 
the contract or the pleadings as 
would prevent the disposition of the 
case on its merits."—^Hayes v. Lew¬ 
is, 12 TenmApp. 627, 686. 

60. S.D.—Symms-Powers Co. v. 
Kennedy, 146 N.W. 670, 83 S.D. 
856. 

9 C.J. p 870 note 78. 

51. Minn.—^Lombard v. Rahllly, 149 
N.W. 960, 127 Minn. 449. 

9 C.J. p 871 note 76. 

Ala.—Alabama Jail, etc., Co. v. 
Marlon County, 40 So. 100, 146 Ala. 
, 68f 

Comi.—Parka v. Holmes, 22 HL 622. 
•9 p 871 note 78. 


63. Me.—Scott ▼. Whipple, 8 Me. 
426. 

'54. Conn.—^Dean v. Connecticut To¬ 
bacco Corp., 92 A. 408, 88 Conn. 
619. 

6S. Minn.—Stees v. Leonard, 20 
Minn. 494. 

9 C.J. p 897 note 17. 

56. Ga—Adams v. Halgler, 61 S.B. 
688, 128 Ga. 659. 

57. Okl.—Brown v. Tull, 164 P. 786, 
66 Okl. 119. 

65. S.C.—CaldweU v. Herring, 161 
S.E. 669, 154 S.a 411. 

55. U.S.—Walsh Const. Co. v. City 
of Cleveland, D.aOhlo, 260 F. 187. 
Ill.—Queen v. Doolan, 65 Ill. 626— 
Stelnhoff v. Electric Light, eta, 
Co. of Centralla. 47 IlLApp. 454. 
See Helrsch & Mlcotto v. Lorlmer 
& Gallagher Co., 196 IlhApp. 664— 
Haentse v. Brown, 193 lll.App. 288. 
N.D.—Murphy v. Kassis, 228 N.W. 
449. 

R.L—^McPhlUlps V. Durkin, 108 A. 
929, 41 R.L 296. 

Blight devlatloa by consent no bar 

Proof of slight deviation from a 
contract, by mutual consent, was not 
an abandonment thereof nor fatal to 
defendant’s right to recoup the dam¬ 
ages sustained for defective work 
done thereunder.—^Moellering v. Kay- 
ser, 11 N.E. 604, 110 Ind. 583. 

90. tr.S.—Walsh Ctonst Co. v. City 
of Cleveland, D.C.Ohlo, 250 F. 137. 
Ala.—^Huntsville Elks’ Club v. Gar- 
rlty-Hahn Bldg. Co., 67 So. 760, 176 
Ala. 128. 

tU.—Galbraith v. Architectural Iron 
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Works, 60 Ill.App. 247—^Benner v. 
Schmidt, 44 Ill.App. 304. See 
Johnson v. Feyrlrsen, 198 IU.App. 
867. 

Md.—Abbott V. Gatch, 18 Md. 814, 71 
Am.D. 635. 

S.C.—Cooke V. Rhine, 1 Bay 16. 

Where paxtias stipulate for forfeL. 
time of oertain sum per day for any 
delay In completing the work, the 
owner cannot In an action by the 
contractor for the balance' due on 
the contract, recover on a counter¬ 
claim for damages for delay on any 
other basis, or In excess of the 
amount so stipulated.—Dean v. Con¬ 
necticut Tobacco Corp., 92 A. 408, 88 
Conn. 619. 

ZTottoe prior to trial 

(1) A rule of court requiring no¬ 
tice prior to trial if defendant pro¬ 
poses to Interpose proof of set-off or 
counterclaim applies In an action on 
a building contract where defendant 
claims damages for plaintiff’s delay 
In completing the contract.—Ameri¬ 
can Structural Steel Co. v. Annex 
Hotel Co., 76 A. 669, 226 Pa. 461. 

(2) This rule does not apply to de¬ 
ductions for defective work which 
are not properly matters of set-oft 
—Emrey v. Regar, 54 Pa.Super. 67. 

9 C.J. p 871 note 92. 

Uqnldated damages 
Defendant may set up by counter¬ 
claim the sum provided by the con¬ 
tract as liquidated damages for a 
delay.—Simmons v. Jaselll, 88 App. 
D.C. 242. 

eL Mo.—Connelly v. Priest, 72 Mo. 
App. 673. 

9 CJ. p 871 note 88. 
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contract price, except by way of recoupment of 
damages sustained by defendant by reason of the 
defects ;62 but it has been held that, where the com¬ 
mon counts are declared on, recoupment pf such 
damages may be had under the general issue.*^ A 
claim for damages by way of counterclaim or claim 
of set-off must be specially pleaded.®^ 

Where the contract expressly, provides that the 
sum to be paid to the contractor shall be subject to 
certain deductions therein provided for, such deduc¬ 
tions'may be made from the contract price although 
not allowable in set-off.®® 

Affidavits of defense. In actions involving build¬ 
ing and construction contracts, affidavits of defense, 
filed under the . requirements of practice in some ju¬ 
risdictions, have been held sufificient in some in¬ 
stances®® and insuflacient in others.®*^ An aflSdavit 
of defense is sufficient to prevent judgment under a 
statement of claim making it apparent that there, are 
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active elements of serious dispute between the par¬ 
ties, and that work was not prosecuted and not fin¬ 
ished by plaintiff to the satisfaction of an owner 
and architect as required by the contract, where it 
avers that plaintiff failed to finish the building ac¬ 
cording to contract, and especially failed to finish it 
to the satisfaction of the architect and the owner, 
as required by the contract.®®. An affidavit setting 
tip a verbal contract in conflict with the written 
contract is insufficient unless there is an allegation 
of fraud, accident, or mistake in the execution of 
the written contract®® Where plaintiffs statement 
discloses that the contract requires a test, ‘perform¬ 
ance of which must be proved by him as part of his 
case, performance of the test need not be denied 
m the affidavit of defense.*^® 

A defendant who, in his affidavit of defense, does 
not deny the validity of the contract, but claims 
damage for plaintiff’s failure to 'fulfill it, cannot 
subsequently attack its validity.^i 


68. Ala.—Sheppard t. Dowling, 16 
So. 846, 103 Ala. 663. 

Minn.—^Leeda v. Little, 44 N.W. 309, 
42 Minn. 414. 

N.T.—Ives V. "Van Epps, 22 Wend. 
165. 

eSw HL—Bauer v. Jerolman, 124 DL 
App. 151—Hart v. Carsley Mfg. 
Co., 116 IlLApp. 169. 

64b Ala.—George v. Roberts, 66 So. 
346, 186 Ala. 521. 

Ky—Bscott V. White, 10 Bush 169. 
9 QJ. p 871 note 84. 

Admlasloii of evldenoe held error 
In action to recover balance due 
on contract for inatallatlon of heat¬ 
ing aystem in housa where owner 
put weather stripping on house In 
accordance with agreement to put 
building' In thorough repair, adinla- 
alon of evldenoe of cost' of such 
weather stripping was reversible er¬ 
ror, where such cost was not alleged 
as part of owner’s counterclaim.— 
Carter v. Zollinger, Mo.App., 85 S.W. 
2d 189. 

. Hot within general issns 

In assumpsit for work and labor, 
a demurrer to special pleas setting 
up such defenses cannot be sus¬ 
tained on the ground that they are 
included in the general Issua— 
George v. Roberts, 6& So. 846, 186 
Ala 621. 

66. Mass,—Loftus v. Jorjorlan, 80 
N.E. 235, 194 Mass. 166. 

661 Pa—^Allman v. Moore, 97 Pa 
Super. 685—Baldwin v. Woodlawn 
Land Co., 13 PaDlst & Co. 669. 

9 GJ. p 872 note 94 [a], [dl (D. [e], 
p 897 note 16 [b]. 


Abandonment of oostiaot 
In action for balance due subcon¬ 
tractor, affidavit of defense that 
plaintiff abandoned the contract and 
that defendant’s officers completed 
the work and defendant charged 
plaintiff with the salary of such offi¬ 
cers during their supervision of the 
work, was sufficient as to item of 
credit alleged.—Halferty v. Mars’ch, 
97 A 196, 262 Pa 137. 

Partial failure of performance 
In assumpsit on contract for erect¬ 
ing si^s, affidavit of defense alleg¬ 
ing that certain signs were never 
erected was sufficient.—Highway Ad¬ 
vertising Co. v. Philadelphia Devel¬ 
opment Corporation, 99 Pa Super. 
476. 

Sxtra labor and material 

Where plaintiff claims to recover 
for extra labor and material alleged 
to have been furnished under a pa¬ 
rol contract made subsequent to the 
original contract, an affidavit of de¬ 
fense is sufficient which flatly de¬ 
nies the making of any verbal con¬ 
tract or the furnishing.of any ex¬ 
tra work or materials and avers that 
all of the materlELla and labor have 
neoessarlly been furnished In the 
performance of the original contract 
—^Baxter v. Davenport, 56 Pa.SupBr. 
602! 

67. Pa.—W. T. Price, Inc., v. Rob¬ 
bins, 148 A 849, 298 Pa. 668— 
Hoover Body Co. v. Pendleton, 95 
Pa-Super. 97—^Tork Heating & 
Ventilating Co. v. Flannery, 87 Pa. 
Super. 19—Pema v. McPaddeu, 33 
Pa.Super. 76—Server v. Heppe, 11 
Montg.Co. 171. 

9 aJ. p 872 notes 94 [b], [d] (2), (8), 
(4), 96 [a]. 


Paarttonlars of noncompUaiice 
Portions of an affidavit of defense 
which consist merely of general de¬ 
nials, and which fall to specify the 
particulars of noncompliance with 
the contract, are Inauffldent—^Reilly 
V. White, 82 A 1107, 284 Pa. 116. 
Disrepair at time of suit 
Affidavit of defense that advertis¬ 
ing signs were, at time of suit In 
state of disrepair, without an aver¬ 
ment as to when they became so, was 
insufficient.—^Highway Advertising 

Co. V. Philadelphia Development Cor¬ 
poration, 98 Pa.Super. 274. 

Burden of proving claim 
In an action by a contractor 
against a property owner on an oral 
agreement to pay the cost of mate¬ 
rials and labor and a reasonable 
compensation for superintending the 
building of a garage and a house. It 
was held that the affidavit of defense 
contained no such denials of the 
items of plaintiff’s claim as to put on 
him the burden of proving the claim. 
—Overdorff v. Boyer, 119 A 408, 276 
Pa. 294. 

68: Pa—Rose v. Independent Chev- 
ra Eadisho, 64 A 401, 215 Pa. 69— 
Murphy v. Llbeity Nat Bank, 86 
A 283, 179 Pa. 296—Woodolenm 
Flooring Co. v. Kayser, 46 Pa.Su- 
per. 372. 

9 C.J. p 872 note 96. 

69. Pa.—^Hallowell v. ■ Hoey, 69 A 
811, 220 Pa 346. 

70. Pa—Bossier v. Poroner, 29 Pa 
Dlst 421. 

7L Ill.—Guerra t. Rocco, 181 HL 
App. 628. 
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§ 549 

§ 549. General Issue and General Denial 

a. General issue 

b. General denial 

a. General Issne 

A plea of non assumpsit puts In Issue every fact 
In the declaration which plaintiff must prove to recover, 
and thereunder defendant may prove any matter showing 
the lack of a cause of action at the time of suit brought. 
Such a plea presents the Issue of whether there was 
a contract, and under the general Issue defendant may 
show that the contract was between plaintiff and an¬ 
other. 

In an action on a contract, a plea of non assump¬ 
sit puts in issue every fact included within the al¬ 
legations of the declaration and incumbent on plain¬ 
tiff to prove in order to recover.^2 s^ch a plea 
presents the issue of whether there was a con¬ 
tract,and under the general issue defendant may 
show that the contract was between plaintiff and 
another.74 So, if plaintiff declares in assumpsit, de¬ 
fendant may, under the general issue of non as¬ 
sumpsit, show that no such contract as that declared 
on was ever made;*^® and it has been held that de¬ 
fendant may show that another and different agree¬ 
ment was actually made,'^® although this has been 
disputed.'^^ 

Under a plea of non assumpsit, defendant may 
prove in bar not only that no promise was in fact 
made, but any matter which shows that plaintiff had 
no cause of action at the time of suit brought;"^* 
so, he may show mental incapacity to contract^^ 


17 G.J.S. 

Under the general issue, defendant may show that 
the instrument was delivered conditionally ;80 and 
under such plea the trial judge has been held em¬ 
powered to dispose of the case on the legal propo¬ 
sition, suggested under the facts adduced at the 
trial, that plaintiff had waited an unreasonable time 
before availing himself of any rights under the con¬ 
tract to put defendant in default.8i On the other 
hand, where a complaint alleges the contract and 
performance thereof, a showing of specific nonper¬ 
formance cannot be made under a plea of the gen¬ 
eral issue.82 In assumpsit on an express contract, 
defendant may not prove, under a general plea of 
non assumpsit, the happening of a condition subse¬ 
quent in defeasance,®^ or, by way of set-off, that he 
is entitled to liquidated damages under a provision 
of the contract stipulating therefor in case of de¬ 
lay;®'* and a plea of the general issue raises no is¬ 
suable defense to a suit brought on an uncondition¬ 
al written contract®® 

In addition to the general principles stated in this 
subdivision, the plea of the general issue is consid¬ 
ered in connection with particular defenses in §§ 
550-559 infra. 

A written contract relied on by defendant is ad¬ 
missible under the general issue without being spe¬ 
cially pleaded.®® 

b. General Denial 

Under a general denial, defendant may not prove 
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n. Me.—williams v. Sweet, 116 A. 

896. 121 Me. 118. 

Vorm of plea Held proper 
In an action for breach of con¬ 
tract, the plea “that the allegations 
of the complaint are untrue" is the 
proper form of the general issue.— 
Robert M. Green & Sons v. LinevlUe 
Drug Co.. 52 So. 433. 167 Ala. 872. 

Flea of never promised, as alleged, 
Is a proper plea of general Issue to 
declaration on express promise to 
pay certain sum of money.—Conrad 
V. Jackson, 103 So, 113, 89 Fla. 2. 
Szecutioii 'bf Imrtnuneat 
Such a plea, verified, puts in issue 
the execution of the instrument sued 
on to the same extent that the plea 
of non est factum does In actions of 
covenant—Strong v. Llnington, 8 Ill. 
App. 436. 

73L II.S.—Cuneo Press v. dayboum 
Corporation, C.p.AIll., 90 F.2d 238. 
Flea of never promised as alleged 
is a denial of the contract, which 
consists of the consideration and the 
pronaiae.—Conrad v. Jackson, 108 So. 
118, 89 Fla. 2. 

Where ooatraot and performance 
«!• aUeged by plaintlfC, a plea of the 


general issue by which defendants 
"deny the truth of the matters con¬ 
tained in the complaint” raises only 
the Issues “that there was no con¬ 
tract between the parties, or, if there 
was such a contract, there was com¬ 
plete failure of performance there¬ 
of,"—Waton V. Okln, 164 A. 489, 440, 
110 N.J.Law 234. 

7A Mich.—Marsh v. Barnard, 210 
N.W. 478, 479, 286 Mich. 471. 

*'It was not an affirmative de¬ 
fense.”—^Marsh V. Barnard, supra. 

76. U.S.—Washington, etc.. Steam 
Packet Co. v. Sickles, D.C., 10 
How. 419, 13 L.Bd. 479. 

DeL—^WUliam Wilkins Co. v. Consol¬ 
idated Agricultural Chemical Co., 
89 A 6, 27 DeL 428. 

Mich.—Mall, etc., Co. v. Wood, 108 
N.W. 864. 140 Mich- 605. 

78. N.H.—^F. C. Adams, Inc., v. El¬ 
mer F. Thayer Estate, 165 A. 687, 
86 N.H. 177, affirmed on rehearing 
Adams, Inc. v. Thayer's Estate, 166 
A 697, 86 N.H 177. 

18 C.J. p 786 note 62. 

Defendant’s version of contract, 
and plaintiffs resulting breach there¬ 
of, If that version is the true one, 
may be shown under the general Is- 
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sue.—Southern States Co. v. Long, 

73 So. 148, 15 Ala.App. 266. 

77. Mich.—Carter v. Weber, 101 N. 

W. 818, 188 Mich. 676. 

18 aJ. p 736 note 68. 

78. Del.—William Wilkens Co. v. . 
Consolidated Agricultural Chemi¬ 
cal Co., 89 A 6, 27 Del. 423. 

Mo.—Locatelll v. Plesher, 276 S.W. 
416, 416, citing Oorpus Juris. 

79. TT.S,—Arkansas Grand Prairie 
Oil, eta, Co. V, Davidson, C.CA. 

Pa. 283 F. 641, 147 QQA 449. 

18 C.J. p 736 note 68. 

80. HL—Curtis V. Harrison, 86 IlL 
App. 287. 

81. La.—Mente & Co. v. Ellas, App., 
172 So. 16. 

82. N.J.—Waton v. Okln, 164 A 489, 
110 N.J.Law 234. 

8a Del.—William Wilkens Co. v. 
Consolidated Agricultural Chemi¬ 
cal Co., 89 A 6, 27 Del. 423. 
ail D.C.—Simmons v. Jaselll, 88 
App.D.C. 242. 

aa Ga.—Graves v. Denny, 84 S.E. 
187, 16 Ga.App. 718. 

8R Ely.—West v. Butler’s Bx’r, 68 
S.W.2d 662, 248 Ky. 40A 
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matter constituting an affirmative defense. However, he 
may, under a general denial, prove anything tending to 
show that plaintiff’s allegations are untrue, or to disprove 
any fact which plaintiff must establish to show a came of 
action; so, he may show that the contract asserted Is 
materially different from that made. 

In addition to the general principles stated in this 
subdivision, the plea of general denial is considered 
in connection with particular defenses in §§ 550-559 
infra. 

Affirmative defenses. The rule is that, in an ac¬ 
tion on contract, a general denial in an answer sim¬ 
ply puts plaintiff on proof of all matters necessary 
to make out his cause of action,8^ but does not au¬ 
thorize defendant to prove any new matter consti¬ 
tuting an affirmative defense. Such new matter, or 
matter in confession and avoidance, as it is known 
at common law, must be specially pleaded, and can¬ 
not be introduced under a mere denial.** So, where 
there is no ambiguity on the face of the contract, 
defendant, if he desires to assert one, must indicate 
it by special plea and allege the true intent of the 
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parties; he cannot prove it under a general de¬ 
nial.** It has been held, however, that in the ab¬ 
sence of objections evidence cJf the rescission of the 
contract may be introduced under a general de¬ 
nial.*® Evidence corroborative of an affirmative 
defense need not be pleaded.*^ 

Facts inconsistent with plaintiffis allegations. Al¬ 
though under the requirements of the code practice 
new matter must be pleaded, and consequently the 
defenses of payment, release, accord and satisfac¬ 
tion, arbitration, and other defenses which, while 
they do not deny the cause of action stated, yet seek 
to avoid or to bar it, and which were formerly 
available under the general issue, must now be set 
up in the answer before evidence in their support 
can be received, yet under a general or special de¬ 
nial of any part of the complaint or petition which 
plaintiff is required to prove in order to maintain 
his action, defendant is at all times at liberty to 
prove anything tending to show that plaintiffs al¬ 
legations are untrue,** and he may introduce evi- 


87. MonL—Chealey v, Purduy, 171 
P, 9l26, 54 Mont. 489. 

N.Y.—Quaat v. Fidelity MuL Life 
. Ins. Co„ 128 N.B, 494, 226 N.T. 
270, affirming 164 N.T.S. 1110, 178 
App.Dlv. 908. 

18 C.J. p 736 note 71. 

Ezeoutlon Of agreement 
Or.—Wm. Brown & Co. v. Duda, 179 
P. 253. 91 Or. 402. 

Agreement m to oompetiiig InuL. 
ness 

In action on agreement to pay les¬ 
sees of adjoining premises in consid¬ 
eration of their agreement not to 
permit use of premises in business 
competing with defendant’s, defense 
that sublessees conducted competing 
business was available under gen¬ 
eral denial.—People's Trust Co. v. 
Schults Novelty & Sporting Goods 
Co., 215 N.Y.S. 664, 216 App.Dlv. 476, 
modifled on other grounds 164 N.B. 
649, 244 N.Y. 14. 

Bxeontlon of note admitted In ac¬ 
tion on note, where defendants* Qual¬ 
ified general denial was followed by 
a statement that the note was part 
of a contract under which plalntlflEs 
wore to ship certain merchandise to 
defendants.—Loveland v. Warner, 
206 P. 298, 103 Or. 638, denying re¬ 
hearing 204 P. 622, 108 Or. 638. 

8& U.S.—Morse v. Tlllotson & Wol¬ 
cott Co., N.Y., 268 P. 340, 165 C-C 
A. 122, 1 A.L.R. 1485. 

Colo.—Arnold v. Lawrence, 218 P. 
129. 72 Colo. 628. 

Ga.—Green v. Beaumont, 147 S.B. 

911. 39 Ga.App. 606. 

Mo.—Ruemm'eli-Dawley Mfg. Co. v. 
May Department Stores Co., App., 
231 S.W. 1031. 

N.Y.—Quast V. Fidelity Mut Life 
17 C.J.S.-76 


Ins. Co., 123 N.B. 494, 226 N.Y. 
270, affirming 164 N.Y.S. 1110, 178 
App.Div. 908—Kelly v. Sammls, 63 
N.Y.S. 826, 26 Mlsc. 6. 

Or.—Cousin v. Taylor, 239 P. 96, 115 
Or. 472, 41 A.L.R. 760. 

Pa.—Gessler v. Foote, 170 A., 446, 
112 PaSuper. 72. 

S.C.—Lee Bros. & Greer v. Glenn, 99 
S.E. 767, 112 S.a 202. 

Tex.—Hall v. Odiome, Clv.App., 14 
S.W.2d 870, error dismissed—Se¬ 
curity Banking & Investment Co. 
V. Flanagan, Clv.App., 241 S.W. 
702, modifled on other grounds 264 
S.W. 761, corrected, Com.App., 262 
S.W. 741. 

18 aj. p 736 notes 71, 72. 

Sefeettve peiformance 
S.C.—Lee Bros. & Greer v. Glenn, 99 
S.B. 767, 112 S.a 202. 

Faiol agreement 

(1) Evidence of prior or contem¬ 
poraneous parol agreement was prop¬ 
erly excluded, where defendant plead¬ 
ed only general denial and agree¬ 
ment to release.—Green v. Beau¬ 
mont, 147 S.B. 911, 89 Qa.App. 606. 

(2) Parol contemporaneous agree¬ 
ment generally see infra S 560. 

Limitation of time to sue con¬ 
tained in a contractual stipulation 
must be specially pleaded.—Helmer 
V. Title Guaranty, etc., Co., 104 P. 
782, 65 Wash. 668. 

AfBxmatlva defense with general de¬ 
nial 

"Having entered, in addition to 
the general denial, an affirmative de¬ 
fense, the . . . [defendant] upon 
the trial should not be permitted to 
offer testimony as to any other de¬ 
fense, for by its conduct It has 
elected to take one of those matters 
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which, under its own theory, was 
properly at Issue under the general 
denial, and has presented it as an 
affirmative defense, and has thereby 
misled the . . . [plaintiff], who 
had a right to assume from the 
pleadings that the defense to be 
made to its cause of action was the 
one stated ‘ affirmatively in the an¬ 
swer."—McConnell V. Gordon Const 
Co., 178 P. 828, 824, 106 Wash. 669. 
Nul tiel contnujt 

A general denial is equivalent to a 
plea of nul tiel contract at common 
law, under which an affirmative de¬ 
fense cannot be sustained.—^Laurel 
Oil, etc., Co. V. Anthony, 162 P. 208, 
62 Okl. 94. 

88. Tex.—Morgan v. Turner, 28 S. 
W. 284, 4 Tex.Civ.App. 192. 

80. Ind.—Paxton Realty Corpora¬ 
tion V. Peaker, 9 N.E.2d 96. 

91. N.Y.—Stokes v. Polley, 68 N.B. 
183, 164 N.Y. 266. reversing 62 N. 
Y.S. 406, 80 App.Div. 660. 

13 C.J. P 786 note 76. 

88. Colo.—Gafner v. Nelson, 186 P. 
888, 339, 66 Colo. 686, quoting Oor- 
pus Juris with approval 
Mont—Cowan v. Browne, 206 P. 482, 
486, 68 Mont 82, citing Corpus Jiu 
rls. 

Philippine.—Lorenao v. Navarro, 6 
Philippine 505, 4 Off.Gaz. 140. 

13 C.J. p 736 note 76. 

Goods sold and. delivered 
(1) In an action for goods sold 
I and delivered, which axe claimed to 
have been purchased by defendant's 
agent, a revocation of the agent's 
authority and notification thereof to 
plaintiff before the sale may be 
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dence to disprove, wholly or in part, any fact which has terminated,or that plaintiff has failed to per- 
plaintiff must establish to show a cause of action,form the contract on which he has sued.99 
or that plaintiff is a stranger to the cause of action 

which he attempts to enforce.94 He may prove The fact that defendant m addition to a general 
facts which are apparently new matter, when, in- nonperformance in some par- 

stead of confessing and avoiding, they tend to dis- ^^ulars does not admit performance in other partic- 
prove the facts alleged by plaintiff; such facts sup- 

port the denial, because they tend to show that Making of contract; proof of real contract. In 

plaintiffs allegations cannot be true by reason of action on a contract, defendant may show under 
certain other facts which are inconsistent with ^ general denial that no contract was in fact made,2 

or that no such contract as alleged was made.* Un- 
Thus, under a general denial, defendant may show der a general denial, defendant is always at liberty 

that at the time of making the alleged contract he to disprove and overthrow the contract asserted 

was, by reason of excessive indulgence in intoxicat- against him, by showing that it is materially differ¬ 
ing liquorsj wholly devoid of judgment and discre- ent from the contract actually entered into,* even 

tion and he may show that the contract sued on without setting up the latter contract in his an- 

was conditional and that the condition was not ful- swer;® or he may show what the contract really 


filled,*^ that the contract, by force 

shown nnaer a general denial.— Hler 
V. Grant 47 N.Y. 278. 

(2) Defendant inay show under a 
general denial that the goods were 
sold and delivered to hla wife under 
such circumstances as iv>t to bind 
him.—Day v. Wamsley, 38 Ind. 146. 

93. Colo.—Gafner v. Ne'son, 186 P. 
838, 338, 66 Colo. 686, quoting Cor¬ 
pus jTaxlB with approval. 

N.T.—Adams v. Lawson, 81 N.E. 316, 
188 N.Y. 460, reversing 97 N.Y.S. 
1137, 112 App.Div. 886. , 

IS C.J. p 787 note 77. 

"Any defense which goes to a de¬ 
nial that the cause of action set 
forth In the complaint exists may be 
properly pleaded by way of general 
denial."—Qwinnup v. Shies, 69 N.E. 
158, 161 Ind. 500. 601. 

94. Ga.—^Bunce v. Executive Com¬ 
mittee of Baptist Convention of 
State of Georgia, 169 S.E. 61. 46 
Ga.App. 696. 

18 C.J. p 787 note 79. 

9B. Mo.—Stewart v. Goodrich, 9 Mo. 
App. 126. 

13 C.J. p 737 note 80. 

96. Mo.—Cavender v. Wlddlngham, 
2 MoApp. 661 . 

97. Mo.—Bowman v. Rahmoeller, 66 

S.W.2d 463, 468, 831 Mo. 868, quot¬ 
ing Corpus JlixlB—Stewart v. 

Goodrich, 9 Mo.App. 126. 

/ 9 C.J. p 876 note 38. 

9a Mo.—Bowman v, Rahmoeller, 66 
S.W.2d 463, 468, 381 Mo. 868, quot¬ 
ing Corpus ffuris. 

N.T.—Danenbaum v. Person, 8 N.Y. 
S. 129. 

99. Minn.—Glencoe Dltcliing Co. v. 
Martin, 181 N.W. 108, 148 Minn. 
176. 

M.T.—-Blanchard v. Clty,of Saratoga 
, Springs, 271 N.Y.S. 678, 241 App. 
, .apiv. 193. 

' S. eV.'p, 876 note 84—18 aJ. p 787 
^te 84. 


of the condition, | was.® On this 

Axasndment unnsoessary 
Amendment of answer to plead 
plaintiffs’ omission*to perform cer¬ 
tain Items of contract after referee 
excluded evidence thereof for fail¬ 
ure to plead it In contractors’ ac¬ 
tion for balance due was unneces¬ 
sary, In view of general denial.— 
Blanchard v. City of Saratoga 
Sprtngs, 271 N.Y.S. 678, 241 App.Dlv. 
193. 

1. S.D.—Symms-Powers Co. v. Ken¬ 
nedy, 146 N.W. 670, 38 S.D. 365. 

2. Pa-—Raphael v. Western Penn¬ 
sylvania Amusement Co., 167 A. 
802, 108 Pa.Super. 62. 

Tex.—Cannaday v. Martin, Clv.App., 
69 S.W.2d 484, error dismissed. 

18 C.J. p 787 note 78. 

3. Tex—Smoot & Smoot v. Nelson, 
Civ.App., 11 S.W.2d 678. 

9 C.J. p 876 note 86. 

4 Fla.—^Batchelder v. Prestman, 188 
So. 478, 476, 103 Fla. 862, citing 
Corpus Jludt—^Trlpp v. Wade, 89 
So. 870, 872, 82 Fla. 825, citing 
Corpus Juris. 

Iowa.—Chismore v. Marlon Savings 
Bank, 268 N.W. 137, 142, 221 Iowa 
1256, citing Corpus Juxls. 

Ky.—Damron v. Stewart & Weir, 69 
S.W.2d 685, 263 Ky. 394. 

Minn.—Glencoe Ditching Co. v. Mar- 
Un, 181 N.W. 108, 148 Minn. 176. 
Mo.—^Bowman v. Rahmoeller, 66 S. 
W.2d 453, 881 Mo. 868—Israel v. 
Fanchon & Marco, App., 58 5.W.2d 
774—Smith v. Brougher et al., 
App., .274 S.W. 682—^Rudmmell- 
Dawley Mfg. Co. v. May Depart¬ 
ment Stores Co., App., 231 S.W. 
1081—Parker Com Co. v. Sexton, 
App., 217 S.W. 616. 

Mont-^healey v. Purdy, 171 P. 926, 
64 Mont. 489. ' 

N.Y.—Wolins V. Conrad, 172 N.Y.S. 
216. 

I Tex—Glfford-Hlll & Co. v. Jones, 

I ClvApp., 99 S.W.2d 666—Qumaday 
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principle, he may show that the in- 

V. Martin; Civ.App., 69 S.W.2d 434, 
error dismissed—^Amarillo Oil Co. 

V. Ranch Creek Oil & Gas Co., Civ. 
App., 271 S.W. 145, writ of error 
dismissed, Com. App., 288 S.W. 
1114—Brodage v. Greenwood^ Civ. 
App., 261 S.W. 463—Rosebud Oil 
& Cotton Co. V. Merchants* & 
Planters’ Oil Co., CIv.App., 248 S. 

W. 116. 

Wash.—John Vlttucci Co. v. Cana¬ 
dian Pac. Ry. Co., 174 P. 981, 102 
Wash, 686. 

9 C.J. p 876 note 86—18 GJ. p 78T 
note 87. 

Express, rather than Implied oon. 
tract 

In an action on an implied con¬ 
tract for services rendered, defend¬ 
ant may show, under a general de¬ 
nial, that there was an express con¬ 
tract for the same services, even 
though such express contract Is un¬ 
lawful and invalid.—Stewart v. 
Thayer, 49 N.E. 1020, 170 Mass. 560. 
Credit for omitted work 
Under a general denial defendant 
may prove that a greater credit 
than that stated In plaintiff’s plead¬ 
ing had been agreed on for omitted 
work.—Weaver v. Brown, 99 N.E. 
826, 61 Ind.App. 379. 

4 Conn.—McCarthy v. Tierney, 165 
A. 806, 116 Conn. 698. 

Tex—Rosebud Oil & Cotton Co. v. 
Merchants & Planters Oil Co., Civ. 
App., 248 S.W. 116. 

a N.Y.—Lehman v. Gross, 198 N. 

Y.S. 23. 118 Mlsc. 262. 

Tex—Crane v. Colonial Holding Cor¬ 
poration, Clv.App., 67 S.W.2d 316. 
Wyo.—Owens v. Mountain States 
Telephone & Telegraph Co., 63 P.2d 
1006, 60 Wyo. 1006. 

18 GJ. p 737 note 88. 

Befusal to allow showliLg held error 
A refusal to permit defendant who 
had made general denial to have his 
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stnunent has been materially altered since its de¬ 
livery.^ 

Conjunctive denials. The pleader should not de¬ 
ny plaintiffs allegations in conjunctive form; such 
qualified and copulative denials are insufficient to 
raise a substantial issue.* However, only one prop¬ 
osition is contained in an allegation that defendant 
assumed and agreed to pay a mortgage debt,, and 
such proposition may be denied in the language of 
the allegation, without being open to the objection 
that it is a conjunctive or evasive denial.® 

General denial with non est factum. In an ac¬ 
tion on a written contract, the general issue is com¬ 
pletely presented by a general denial supported by 
a plea of non est factum.1® 

§ 550. Peux)! Contemporaneous Agreement 

A defense of alteration of the contract by a con¬ 
temporaneous parol agreement must be presented by 
proper pleading; but a plea or answer setting up an 
Inconsistent parol agreement is demurrabie unless It 
avers the omission thereof by fraud or mistake, or that 
such agreement Is the consideration for the written 
promise. 

A claim that a contemporaneous parol agreement 
alters the contract in suit must be avaikd of as 
a defense by proper pleadmg.ii An answer set¬ 
ting up a contemporaneous agreement varying the 
terras of the written contract sued on is not sub¬ 
ject to a general demurrer, unless it appears from 
its face that such agreement was oraljl® but a plea 


! or answer setting up a parol contemporaneous 
agreement inconsistent with the written contract in 
suit is bad on demurrer, .or may be stricken out on 
motion,unless it avers that the oral agreement 
was omitted from the written contract by fraud, ac¬ 
cident, or mistake,or that the writing does not 
contain the entire agreement.l6 Where the written 
contract is incomplete on its face, a plea supplying 
its terriis or explaining its ambiguities is proper,^* 
but where the written contract is complete in itself 
and not ambiguous, a plea averring that the intent 
of the maker differs from the legal effect of the 
terms used is demurrable.^^ 

Agreement as consideration. Since a contempo¬ 
raneous parol agreement may be the consideration 
for a wriften promise, and a failure to perform it 
would constitute a failure of consideration, this 
matter may properly be presented by plea or an- 
' swer.i* 

§ 551. Modification, Rescission, or Waiver 

A modlflcatlon, rescission, or waiver of a contract 
In suit must be specially and sufficiently pleaded If re¬ 
lied on as a defense. 

Since at any time before a breach, as shown in §§ 
373-379 supra, the parties to a written contract may 
dissolve, waive, discharge, or qualify the contract, 
or any part thereof, by a new contract, such a new 
contract may be set up in defense,!® provided it is 
specially pleaded.®® A modification®! or a rescis¬ 
sion®® of the contract must be specially pleaded if 


version of contract passed on by 
Jury was reversible error.—Gifford- 
Hlll Sc Co. V. Jones, Tex.Clv.App., S9 
S.W.2d 666. 

7. N.T.—Schwarz v. Oppold, 74 N.T. 
807—Wlrges v. Baeuerle, 12 Hun 
184. 

a Cal.—Mulcahy v. Buckley, 86 P. 
144, 100 Cal. 484—Doll v. Good, 88 
Cal. 287. 

a Cal.—Jones v. Eddy, 27 P. 100. 
90 Cal. 147. 

la Tex.—Hatt V. Walker, Clv.App., 
88 S.W.2d 489, error dismissed. 
Flea of non est factum generally see 
infra S 660. 

11. Tex.—Dupree v. Bank, ClvApp., 
146 S.W. 608, error dismissed, 
la Neb.—Tablet, etc., Co. v. Le- 
Peber, 98 N.W. 414, 4 Neb., UnoO., 
105. 

la Idaho.—Pralick v. Mercer, 148 
P. 906, 27 Idaho 360. 

18 C.J. p 787 note 98. 

14. Tex.—James v, Perd Helm 

Brewing Co., Clv.App., 44 S.W. 896. 
18 C.J. p 738 note 94. 

la N.T.—Indelll v. Lesster, 116 N. 
Y.S. 46, 180 App.Dlv. 648. 


la Ga.—^Morrison v. Dickey, 46 S.B. 
868, 119 Ga. 698. 

17. Pla.—^Langley v. Owens, 42 So. 

467, 62 Pla. 802, 11 Ann-Cas. 247. 
13 dj. p 788 note 97. 

la Iowa.—^Dlcken v. Morgan, 7 N. 

W. 146,-64 Iowa 684. 

13 C.J. p 738 note 98. 

19. Ala.—Shriner v. Craft. 61 So. 
884, 166 Ala. 146, 189 Ain.S.R. 19, 
28 L.R.A.,N.S., 460. 

Ga.—^Halgler v. Adeems, 68 S.IL 716, 
6 GaJ^pp. 637. 

13 C.J. p 738 note 2. 

sa Ala.—^Barelli v. O’Conner, 6 Ala. 
617. 

Tex.—^Prutzman v. Winter, ClvApp., 
280 S.W. 266. 

tindez plea of accord and satisfac¬ 
tion, the substitution of a new con¬ 
tract cannot be shown.—^Barelll v. 
O’Coxiner, 6 Ala. 617. 

fll. Ala.—Moore v. Williamson, 104 
So. 645, 218 Ala. 274, 42 A.L.B. 981. 
Minn.—^Haney v. Perch, 186 N.W. 

897, 160 Minn. 823. 

S.D.—Frost V. King, 167 N.W. 494, 
40 S.D. 430. 

13 C.J. p 788 note 4. 
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Bnlargement of time of payment 
If the time of payment mentioned 
In any written contract not under 
seal Is enlarged by agreement of the 
parties, plaintiff noay declare on the 
original contract without noticing 
the agreement to enlarge the time of 
payment, and If he does this, defend¬ 
ant must plead and prove the subse¬ 
quent a^eement If he would rely on 
It as a defense.-Pike v. Mott, 6 VL 
108. 

92. Ala.—Moore v. Williamson, 104 
So. 646, 218 Ala. 274, 42 JLL.R. 
981. 

Cal.—Garratt v. BaJeer, 66 P.2d 225, 
6 Cal,2d 745. 

18 C.J. p 788 note 6. 

InteiLded resdsaloiL 
If party tO contract relies on In¬ 
tended rescission, he must plead acts 
and conduct on which he relies.— 
Appleman v. Pepls, 246 P. 225, 117 
OkL 199. 

BesdsBloii baoanse of ItaTid must 
be specially alleged, and It is not 
sufficient to allege merely that the 
contract was procured through 
fraud.—Fogg v. Griffin, 2 Allen, 
Mass.. 1. 
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relied on as a defense; and the same is true of a 
discharge of the contract by agreement's So, also, 
where defendant relies on a waiver of a stipulation 
in the contract sued on, he must plead it^^ 

Sufficiency of plea or answer. A plea or answer 
setting up a new contract as a defense must aver 
that it was made before breach of the contract in 
suit,S6 and must show that the new contract was 
binding on both parties.ss A plea of rescission, in 
an action for breach of contract, is ineffectual, un¬ 
less it avers all the facts necessary to constitute a 
good rescission in Iaw.27 While it has been held 
essential to a good plea setting up a waiver that it 
show a contract supported by a sufficient consid¬ 
eration,^8 under other authority a defense alleging 
waiver, abandonment, or rescission is hot insuffi¬ 


cient for failing to allege consideration therefor.29 
Where the contract expressly confers the right to 
avoid it for breach of warranty, an answer is good 
which states facts sufficient to show a legal election 
on the part of defendant to avoid it.80 

§ 552. Breach by Plaintiff 

A defendant relying on a breach by plaintiff as a 
defense must allege It as well as the facts constituting 
It, and he must deny plaintiff’s allegations of due per¬ 
formance. 

If defendant relies on a breach or interference by 
plaintiff as a defense, he must allege that fact in 
his answer,3i a mere general denial being insuffi¬ 
cient to raise the issue.®^ In pleading such non¬ 
performance, the facts relied on as constituting the 
breach must be alleged,^^ and the breach assigned 


Defeosa affalnst third party hanefl- 
daxy 

Under a statute entitling: a third 
party beneficiary to enforce the con¬ 
tract at any time before the parties 
rescind, defendant in such an action 
must set up rescission as an afflrma- 
tlve defense.—Stanton v. Santa Ana 
Sugar Co.. 267 P. 907, 84 Cal,App, 
206. 

as. Ala.—Barelli v. O’Conner, 6 Ala. 
617. 

12 G.J. p 73S note 6. 

at D.C.—McReynolds v. W. F. Rob¬ 
erta Co., 281 F, 286, 62 App.D.C. 48. 
,N.T.—Irving Trust Co. v. Park & 
Tilford Import Corp., 294 N.Y.S. 
822, 826, 250 App.Div. 570. citing 
OorpuB fUris. 

13 C.J. p 738 note 7. • 

Ind.—^Billingsley v. Stratton, 11 
Ind.. 896—Cox v. Way, 8 Blackf. 
143. 

29. Qa.—Adams v. Halgler, 68 S.B. 

380, 2 Ga.App. 99. i 

N.J,—Law v. Plume. 17 N.J.Law 466. 
Tex.—Granger v. KlsM, Civ.App., 153 
S.W. 1161. 

18 C.J. p 788 note 11. 

Answer held inenttolent 
Owner could not avoid liability 
for paving improvements by alleg¬ 
ing contractor’s subsequent oral 
agreement to look to particular fund, 
where there was no averment as to 
what part of work was done under 
old contract.— W. T. Price, Inc., v. 
Robbins, 148 A. 849, 298 Pa, 668. 

37, Qa.—Beck Duplicator Co. v. Ful- 
ghum, 46 S-R. 676, 118 Ga. 836. 

13 C.J. p 788 note 12. 

Mere expressed Intention of one of 
parties to contract to rescind will 
not relieve other from effect of con¬ 
tract unless he elects to rescind and 
plead acts of other party justifying 
resclBslon.-Appleman v. Pepia, 246 
P; 226, 117 Okl. 199. 

3ft Ala.—Southern States Co. v. 
Long. 78 So. 148, 16 Ala-App. 266. j 


\2B. N.T.—Rodgers v. Rodgers. 139 
N.H. 667, 236 N.T. 408, modifying 
197 N.T.S. 494, 208 App.Div. 682. 
3ft Ind.—Modem Woodmen v. Vin¬ 
cent 80 N.m 327, 82 N.E. 475, 40 
Ind.App. 711, 14 AnnCas. 89. 
ail. Cal.—Eucalyptus Growers’ As¬ 
soc. V. Orange County Nursery, etc., 
Co.. 168 P. 46. 174 Cal. 330. 

Idaho.—Peters v. Bow, 262 P. 149, 
46 Idaho 803. 

Neb.—Morearty v. City of McCook, 
228 N.W. 367, 119 Neb. 202, quoUng 
generally from Corpus Jorls sec¬ 
tion. 

N.T.—^Irving Trust Co. v. Park & 
Tilford Import Corporation, 294 N. 
T.S. 822, 250 App.Div. 670. 

Okl.—^Lane v. F. S, Miller Lumber 
Co., 222 P. 968, 101 Okl. 14. 

Plea of gnaral Issue and recoup¬ 
ment 

Where plaintiff sues on the com¬ 
mon counts for an amount alleged 
to be due under an express contract 
defendant is entitled to plead the 
general issue, and also recoupment, 
under which he may show, not only 
that plaintiff has breached the con¬ 
tract under which the cause of ac¬ 
tion arose, but also that defendant 
has been damaged by reason thereof. 
-Elrod Lumber. Co. v. Moore, 66 So. 
175, 186 Ala. 430. 

3ft Neb.—Morearty v. City of Mc¬ 
Cook, 228 N.W. 367, 119 Neb. 202. 

Sft Ga.—^Dolan v. Lifsey, 91 S.E. 

913, 19 Ga.App. 618. > 

Neb.—Lehnherr v. National Accident 
Ins. Co., 262 N.W. 828, 126 Neb. 
199. 

Utah.—Salzner 'v. Jos. J. Snell Es¬ 
tate Corporation, 16 P.2d 923, 81 
Utah 111. 

Wash.—Barbo v. Norris, 246 P. 414, 
138 Wash, 627. 

18 C.J. p 789 note 16. 

ITnall^ed breaohes unavailable 
Where an answer denies the gen¬ 
eral allegation of performance and 
specifically sets out the particulars 


wherein the plaintiff failed to per¬ 
form, failures not apparent on the 
face of the contract nor embraced 
in facts alleged in the complaint are 
unavailable to defendant—California 
Bean Growers’ Ass’n v. Rindge Land 
& Navigation Co., 248 P. 658, 199 Cal. 
168, 47 A.L.R. 904. 

Matter peouUarly within plalntUPs 
knowledge 

Where a provision in the contract 
requiring notice of a claim arising 
thereunder is by statute valid only 
In so fair as it requires the giving 
of notice as to matters peculiarly 
within plaintiff’s knowledge, an an¬ 
swer setting up a breach of such 
provision must state that the mat¬ 
ter set up in the answer rests pecu¬ 
liarly within the knowledge of plain¬ 
tiff.—Nashville, etc., R. Co. V. Hinds, 
69 So. 670, 5 AIa.App. 69$, certified 
questions answered 59 So. 669, 178 
Ala. 667. 

tnukUlfal performanoe 

Where a party defends on the 
ground that work for the price of 
which he is sued was negligently and 
unsklllfully done, the nature and 
character of the imperfections must 
be set out specifically; general al¬ 
legations are insuflaclent.—^Parks v. 
Holmes, 22 HL 622—18 C.J. p 789 
note 18. 

Allegation held insufflolent 

Allegation that plaintiff’s agents 
stated contracts would not be per¬ 
formed unless it procured at least 
five additional contracts was insuffi¬ 
cient, If intended to plead condition 
precedent, to be complied with be¬ 
fore contract should become effec- 
Uve, where It failed to allege that 
five contracts were not obtained.— 
Automobile Battery Co. v. Geraghty 
& Co., 118 S.E. 412, 30 Ga.App. 446. 

Pleadings held not demurrable 

(1) Answer alleging that plain¬ 
tiff’s agents violated a noncompeti¬ 
tion agreement which plaintiff had 
made with defendant’s assignor was 
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must conform to the terms of the contract.^ 
Where plaintiff alleges due performance and de¬ 
fendant accepts the contract as alleged, he cannot 
defend for breach by plaintiff without denying the 
latter’s allegations of due performance;®® and- 
where by statute plaintiff is authorized to plead a 
general performance of all conditions precedent, de¬ 
fendant, if he relies on the fact that any of them 
have not been performed, must set out specially 
the condition or conditions and the breach.®® If 
plaintiff avers a tender of performance, defendant 
is bound to take issue on such averment; he is not 
at liberty to plead nonperformance of the promises 
or covenants on the part of plaintiff in bar of the 
action.®*^ 

Where a breach by plaintiff is not such as to de¬ 
feat his right of action, defendant cannot plead it in 
bari but must take advantage of it by properly 
pleading it in recoupment of damages,®® although 
it has been held that, where, through plaintiffs 
failure to perform in the manner agreed, defend¬ 
ant is entitled to a reduction in the contract price, 
he may set up such nonperformance either by way 
of defense or as a counterclaim.®® 

Admission of contract A claim of nonperform¬ 


§ 553 

ance does not necessarily admit the contract.^® 

§ 553. Plea of Performance or Tender 

A general plea of performance to a declaration mak¬ 
ing special averments is insufficient; but a part/ relying 
on a code provision allowing a plea of due performance 
of all conditions on his part must plead accordingly. 
Under codes, the fact of performance, as a defense, must 
be pleaded. 

The general plea of performance is allowable 
only when all the covenants or promises are in the 
afl&rmative and comprehend a multiplicity of mat¬ 
ters which are general in their nature; if they are 
specific, a plea of general performance is not good, 
and in such case the plea should specifically set 
forth the mode of performance.®®- So, a plea of 
performance generally to a declaration making spe¬ 
cial negative averments in assigning breaches is 
insufl&cient.®® A special plea of performance, based 
on an interpretation contrary to the legal effect of 
the contract, which is set out in haec verba in the 
declaration, is bad on demurrer.®® 

Where defendant, sued by the party to whom he 
promised a third person to pay, money, fails, in 
pleading payment to such third person, to state the 
time of such payment, it should be taken as of the 
date of filing the answer.®® 


not demurrable.—Sohmer v. Felton . 
Beauty Supply Co., 199 S.EL 711, 214 
N.C. 522. 

(2) Defendant’s pleas that plaintiff 
failed to furnish defendant all naa- 
terlals contracted for, that defend¬ 
ant returned part of those furnished 
after notifying plaintiff that defend¬ 
ant did not wish to continue con¬ 
tract, and that plaintiff did not do all 
work necessary to fulfill contract 
was good on demurrer.—Polnsettla 
Dairy Products v. Wessel Co., 166 So. 
806, 123 Fla. 120, 104 A.L.R. 216. 

Mu IIL—Daugherty v. Heckard, 89 
I11.APP. 644, affirmed 69 NJl. 669, 
189 III 239. 

18 aj. p 789 note 17. 

38l N.Y.—De Witt v. New York 
Herald Co., 188 N.Y.S. 112, 196 
App.Dlv. 417. 

Breach of one condltloii 
Where plaintiff alleges compliance 
with all the conditions of a contract 
and defendant relies on a breach of 
one condition, he must either deny 
such compliance or specially plead 
the breach relied on as a defense. 
Ariz.—Evans v. Glencross, 86 P. 212, 

4 Arlz. 222. 

Ark.—-Gauger v. Sawyer, etc., Lum¬ 
ber Co., 116 S.W. 167, 88 Ark. 422. 
13 CJ. p 789 note 19. 

88, Colo.—National Surety Co. v. 

. Queen City Land & Mortgage Co., 
164 P. 722, 63 Colo. 106. 

Iowa.—Welbel v. Boston Plano & 


. Music Co., 168 N.W. 198, 181 Iowa 
199. 

Kan.—^Floersch v. Snavely, 211 P. 

605, 607, citing Corpus Juris. 

18 C.J. p 739 note 20. 

87. N.Y.—Traver v. Halsted, 28 
Wend. 66. 

aa Neb.—Moreorty v. City of Mc¬ 
Cook, 228 N.W. 867, 868, 119 Neb. 
202, quoting Corpus Juris. 

N.J.—Kinney v. Federal Laundry 
Co., 68 A. Ill, 75 N.J.Law 497. 

39. Pa.—^Delano v. Keiser, 84 Pa. 
Super. 468. 

Wls.—Manning v. Ft Atkinson 
School Dlst No. 6. 102 N.W. 856. 
124 Wis. 84. 

40. Pa.—Kemerer v. Johnstown Bank 
& Trust Co., 182 A. 74, 120 Pa.Su- 
per. 178. 

Admission by Mtlce of recoupment 
However, where defendant gives 
notice of recoupment baaed on plain¬ 
tiff's breaches of the contract he 
cannot present evidence as to alleg¬ 
ed fraud in obtaining the contract 
since by his notice he admits the 
validity of the contract—Mall & Ex¬ 
press Co. v. Wood, 108 N.W. 864, 140 
Mich. 606. 

41. Ark.—Dickinson v. Burr, 7 Ark. 
84. 

Mass.—Tinney v. Ashley, 16 Pick. 
646, 26 Am.D. 620. 

Va.—Norfolk, etc., R. Co. v. Suffolk 
Lumber Co., 23 S.E. 737, 92 Va. 413.. 
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tTse of contract language 
Setting out the performance of a 
condition precedent in the language 
of the condition Is sufficient—Smith 
V. Lloyd, 16 GrattVa., 296. 

48. Ind.—State v. Leavell, 8 Blackf. 
117. 

Discussion of xnle 

"The plea of general performance 
. . . applies only to those cove¬ 
nants which are alleged to have been 
broken. If It were otherwise, and 
according to its literal Import, the 
plea of general performance put in 
issue every covenant on the part of 
defendant to be performed, it might 
produce this strange absurdity, that 
the plaintiff would recover damages 
for breaches of covenants, whereof 
he had never complained; hut on 
the contrary, the performance of 
which by legal Intendment, he bad 
admitted by his declaration. . . . 
The plea of general performance 
. . . to a declaration ... as¬ 
signing specific breaches . . . 
must either be regarded as a nullity, 
or as putting In issue, the acts of 
omission or commission imputed to 
the defendant as violations of his 
compact"—Finley v. Boehme, 8 Gill 
& J., Md., 42, 61. 

43. W.Va.—Beall v. Morgantown & 
Klngwood R. Co., 182 S.E. 296, 116 
W.Va. 616. 

44w Ky.—^Whallen v. Judah, 6 Ky.L. 
612. 
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The plea of covenants performed admits the exe¬ 
cution of the instrument,^5 and such a plea with no 
absque hoc to a declaration averring performance 
also admits performance on the part of plaintiff;^® 
but a plea of covenants performed absque hoc puts 
plaintiff on proof of his own performance of the 
contract>7 

Under the codes, the fact of performance of an 
executory contract, where it is relied on to support 
a defense, is a condition precedent and as such 
must be pleaded.48 Defendant is not bound to plead 
performance where the only issue presented by his 
answer is as to the damages occasioned by plaintiffs 
nonperformanoe.49 Where, under a code provision, 
the party relying on performance may plead gener¬ 
ally that he has duly performed all the conditions 
on his part, he must, in order to take advantage of 
the provision, plead substantially in that way; oth¬ 
erwise he is bound to state specifically the acts 
done.60 

§ 554. -Tender of or Readiness to Tender 

Specific Articles 

A plea of tender of goodt mutt conform to the re¬ 
quirements of tender; a plea of readiness and willing¬ 
ness to deliver is insufficient as one of tender. 

In a plea of tender of goods on an obligation pay¬ 
able in merchandise, the articles tendered must be 
described so that they can be distinguished and 
known their value must be stated,®^ and the 
time of day when the tender was made must be al- 
l^ecL®* 

Readiness to perform. In such a case, a plea that 
defendant was ready and willing to deliver the arti¬ 
cles at the time and place stipulated is insufficient 
since readiness does not amount to a tender.5^ The 
articles must have been designated and set apart. 


and placed absolutely at the disposal of the credi¬ 
tor, as on a sale;56 and the plea must state that 
they were kept ready for delivery until the utter¬ 
most convenient time of the day for payment.56 

Averring continued readiness. If there has been 
an actual tender, it need not be pleaded with an un¬ 
core prist, or averment of continued readiness.57 

§ 555. Want of Consideration 
a. In general 

b“. Proof under general issue or general 
denial 

c. General and special averments 
a. In General 

Where there It a preeumptlon of consideration, the 
promisor, to overcome It, must plead want or failure 
thereof; but a plea that defendant received no considera¬ 
tion is bad. Want of consideration may be pleaded to a 
part of the cause of action. 

Where every written instrument is regarded as 
importing a valuable consideration, a promisor, 
when sued, must, in order to overcome that legal 
presumption, plead the want or failure of a consid- 
eration.68 A plea or answer that defendant receiv¬ 
ed no consideration is bad on demurrer, since, if the 
contract has a consideration to support it, that is 
sufficient, whether it was received by defendant or 
by someone else by his consents^ 

A plea which sets forth facts showing a want of 
consideration, but states them as showing a failure 
of consideration, is nevertheless a good plea of 
want of consideration.80 Where a special plea of 
want of consideration amounts to nothing more 
a general denial, and this is otherwise pleaded, a 
demurrer to the special plea is properly sustained.®^ 

Pleading to part of cause. Want of considera- 


45. Pa.—Zents v. Legnard, 70 Pa. 
192—Neave v. JenUns, 2 Yeatea 
107. 

4& Pa.—Zenta v. Legzxard, 70 Pa. 
192. 

13 C.J. p 740 note 80. 

47. Pa.—Kelter v. Morton, 96 Pa. 
229. 

481 N.T.—BrooMyn Helgh'ta B. Co. 
V. Brooklyn City E. Co., 186 N.T.S. 
990, ISl App.Dlv. 466. 

4flL Or.—^Parmera’, etc., Nat. Bank 
v! Hunter, 57 P. 424, 85 Or. 188. 
tOk N.T.—Lea Successeurs D'Arlea 
V. Freedman, 58 N.Y.Super. 618. 
8L/Gonn.^Nlcliols v. ‘Whiting, 1 
Bom 448. 

BIB. Ky.—Johnaon v. Butler, 4 Bibb 

'. 97 -.' , 

Ky.—Johnaon v. Butler, supra. 


B4. Ky.—Tranter v. Hlbberd, 56 S. 

W. 169, 108 Ky. 265, 21 Ky.L. 1710. 
13 C.J. p 740 note 38. 

BSi Conn.—Smith v. Lgomla, 7 Conn. 
110 . 

N.C—Patton v. Hunt, 64 N.a 168. 
Tex.—Dewees v. Lockhart, 1 Tex. 
585. 

Me.—Aldrich v, Albee, 1 Me. 
120, 10 Am.D. 46. 

57. N.C.—Patton y. Hunt, 64 N.C 
163. 

18 C.J. p 740 note 41. 

5a. Tex.—Mayfield v. Hubank, Civ. 

App., 278 S.W. 243. 

Agreement entering ease without 
pleading 

■Where memorandum of agreement 
reciting consideration came Into case 
as evidence Without pleading setting 
•It up, it will not be presumed that It 

1190 ‘ 


was executed on consideration, free 
from vice of lack of consideration 
claimed to have affected note In suit, 
and defendant could assail validity 
of writing.—Farmers’ Bank of West 
Louisville V. Blrk, 201 S.W. 315, 179 
Ky. 761. 

89, Ala.—^Hawkins v. People’s Trust 
& Savings Bank, 111 So. 641, 642, 
215 Ala. 698, citing Corpus Juris. 
Iowa.—Benton v. Momlngslde Col¬ 
lege. 209 N.W. 616, 519, 202 Iowa 
16, citing Corpus Juris. 

S.D.—Luck Land Co. v. Lindstrom, 
201 N.W. 707, 708, 48 S.D. 21, cit¬ 
ing Corpus Juris. 

IS aj. p 740 note 46. 

eUi HI.—Armstrong v. Webster, 80 
HL 833. 

81. Ala.—Mertlns v. Hubbell Pub. 
Co., 67 So. 275, 190 Ala. 311. 
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tion may be pleaded to a part, as well as the whole, 
of the cause of action, when limited to that paft®^ 

Making of instrument. Defendant may plead non 
est factum and a want of consideration, and he will 
not be compelled to elect on which defense he will 
stand but the plea of no consideration standing- 
alone admits the execution and delivery of the in* 
strument.®^ 

b. proof under General Issue or General De< 
nial 

Generally, a defendant relying on a want of conaldera- 
tion must plead it, and cannot avail himself of It under 
the general Issue or general denial, unless the plaintiff j 
declares on the common counts instead of specially on an 
express contract. 

As a rule, if plaintiff declares specially on an ex¬ 
press contract, a want of consideration cannot be 
proved under the general issue or the general de¬ 
nial;®® but if he declares on the common counts in¬ 
stead of declaring specially, defendant may show 
either a want or a total failure of consideration un¬ 
der the general issue.®® If the instrument is one 
that imports a consideration, none need be alleged 
by plaintiff, and if defendant relies on a want of 
consideration, he must plead it, and cannot avail 
himself of the defense under the general issue or a 
general denial ;®7 but if the instrument is such that 
plaintiff is bound to plead and prove the considera¬ 
tion, a general denial, under some authorities, puts 
in issue the existence of the consideration as well 
as other material facts,«8 although the contrary has 


been held;®® and where a complaint specifically al¬ 
leges a consideration, a general denial, it has been 
held, is equivalent to an affirmative plea of want of 
consideration^® 

c. General and Special Averments 

Under soma authorities, a general averment thrt 
the contract was executed without consideration is suW- 
clent; others hold that such allegation, without facts, 
alleges merely a conclusion of law. 

A number of authorities hold Ihat in an action on 
an executory contract a general averment in the 
plea or answer that the contract was executed wiffi- 
out any consideration is sufficient without going in¬ 
to circumstantial details ;7i but according to others, 
an allegation that the contract set forth by plain¬ 
tiff is inoperative and void for want of a sufficient 
consideration is deemed to be merely an allegation 
of a conclusion of law, and it is necessary to aver 
the facts which show that there was no considera- 
tion.72 Although the general averment of no con¬ 
sideration may in the particular jurisdiction be held 
sufficient, yet if the plea sets up the facts surround¬ 
ing the execution of the contract, it will be demur¬ 
rable unless such facts with the fair and reason¬ 
able inferences therefrom constitute a valid de¬ 
fense."^® It has been held that the objection that 
no consideration is shown on the face of the in¬ 
strument, or that none is averred by plamtiff, can¬ 
not be taken hy demurrer, and that the want or fail¬ 
ure of consideration must be averred by way of de¬ 
fense when the action is on a written contract;’^ 


ea. Ind.—Moore v. Boyd, 96 Ind. 184 
__jSIanly v. Hubbard. 9 Ind- 
Webster v. Parker, 7 Ind. 186. 

68. Ohio.— Pavey v, Pavey. 30 Ohio 
St 600 —Citlaens' Bank v, Closson, 
29 Ohio St 78. 

Vlea of non est factum generally see 
Infra S 600. 

64. Ky.—Conway v. H. S. Bank, 4 
J.J.MaxBh. 128. 

66, U.S.— Brsklne v. U. S., C.C.A. 
Cal., 84 F.2d 690, 602, quoting Cor¬ 
pus Juris, and rehearing denied, C. 
CA., 84 P.2d 880. 

Ala.—Hyatt’s Supply Co. v. Lyle, 188 
So. 3, 222 Ala. 460. 

Ga.--<Jreen v. Beaumont, 147 B.H. 

911 , 39 aa.App. 606. 

Ind.— Smith V. Frantz, 109 NJl. 407, 
69 Ind.App. 260. 

Mo.—Von Schleinitz v. North Hotel 
Co., 23 S.W.2d 64, 81, 828 Mo. 1110, 
citing Corpus Juris. 

N.T.—Royal Bank of Canada v. Wil¬ 
liams, 222 N.Y.S. 426, 220 AppJJlv. 

Centra Wm. Brown & Co. v. Duda, 
179 P. 268, 91 Or. 402. 

66, XT.S.—Brsklne V. H. S.. D.CCaJ., 


84 P.2d 690, 692, quoting Corpus 1 1 
Juris. I 

113 C.J. p 741 note BO. i 

“This [Is] on ths pilnoiple that the 
plea of non assumpsit puts plaintiff 
on proof of his whole case and en- 
tlUes defendant without prior spe- . 
clal notice, to give evidence of any¬ 
thing which shows ex sequo et bono 
that plaintiff ought not to recover,” 
—Brsklne v. U, S., supra. 

817. Arlz.—Sapp v. Lifrand, 86 P.2d 
794, 44 Arlz. 821. 

Col.—Fierce v. Reed, 280 P. 86B, 106 
CaLApp. 678. 

Mo.—Von Schleinitz v. North Hotel 
Co., 23 S.W.2d 64, 81, 828 Mo. 1110, 
citing Corpus Juris. 

NY.—Royal Bank of Canada v. Wil¬ 
liams, 222 N.Y.S. 426, 220 App.Dlv. 

I 60S. 

18 C.J. P 741 note Bl. 

In defendant Is permlt- 

' ted to prove a want of considera- 
• tion where, and only where, he gives 
notice with hls plea of the general 
' .Issue to an action on a contract Im- 
Inortlng a consideration.—Crane v. 

I Lyley, 8B N.W. 874. 126 Mich. 823— 
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Boyer V. Sowles, 67 N.W. 580, 109 
Mich. 481. 

60L Iowa.—Snyder v. Sargeant, 196 
N.W. 22, 26, 197 Iowa 475, citing 

Corpus Juris. 

g.C.—Greer v. Latimer, 26 S.B. 186, 
47 B.C. 176. 

Wash.— Nunn v. Jordan,, 72 P. 124, 
81 Wash. B06—Griffith v. Wright, 
58 P. B82, 21 Wash. 494.^ 

18 C.J. p 741 note 62. 

69 . Ky.—Van Jelllco Min. Co. v. 
Hollins, 108 S.W. 285. 83 Vy.L. 
1190. 

Mo.—^Peppas v. BL Ehrlich & Sons 
Mfg. Co., 71 S.W.2d 821, 228 Mo, 
App. 666. 

7 ®, N.Y.—Royal Bank of Canada v. 
Wmiams, 222 N.Y.S. 425, 220 App. 
Dlv. 603. 

Tl. Ark.— Dickerson v. Hamby, 131 
S.W. 674, 96 Ark. 168. 

18 C.J. P 741 note 65. 


7a. Cal.—^Pierce v. Reed, 289 P. 865, 
106 CaLApp. 673. 

18 C.J. p 741 note 50. 

73t Ajk.— Dickerson v. Hamby, 181 
S,W. 674, 96 Ark. 163. 

74 Ky.—Fiscal Court of FtanJdin 
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but there is authority to the contrary.^® 

§ 556. Failure of Consideration 

Partial or total failure of consideration, and the 
facts constituting such failure, must, if relied on as a 
defense, be pleaded. A plea of total failure Includes one 
of partial failure. 

Where every written instrument is regarded as 
importing a valuable consideration, a promisor, 
when sued, must, in order to overcome that legal 
presumption, plead the want or failure of a con¬ 
sideration.'^® 

Where neither a total nor a partial failure of 
consideration is pleaded, related questions are held 
not properly in the case.^^ 

Partial failure. A plea of partial failure of con¬ 
sideration in an action on a sealed instrument re¬ 
citing a consideration is bad;"^® and at common law 
partial failure of consideration could not be set up 
as a defense, unless the transaction was fraudulent 
in its inception, defendant being obliged to resort to 
a cross action to recover his damages unless he 
could show an entire' failure of consideration.^® 
However, it now appears generally true that the 
defense of partial failure of consideration may be 
interposed in an action on a contract, when the 
facts constituting the defense are specially pleaded 
or set out by way of recoupment or as a bar to so 
much of the demand as may be thus answered.®® 
Partial failure of consideration, to be relied on, 
must be pleaded;®^ and it has been held that such 
failure cannot be shown under the general issue 
alone, but must be set up in a brief statement®® 
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Total failure. A total failure of consideration 
must be alleged by defendant, otherwise he cannot 
prove it®® The facts constituting such failure 
must be directly, positively, and unequivocally84 
pleaded.®® A total failure of consideration may, 
it has been held, be shown under a general denial.®® 

A plea of total failure of consideration includes 
a plea or defense of partial failure.®^ 

Allegation as to whether failure is partial or to¬ 
tal. If a failure of consideration is set up as a de¬ 
fense, it must be stated whether it is a partial or a 
total failure;®® and a plea which avers a total fail¬ 
ure of consideration, but discloses only a partial 
failure, is bad on demurrer.®® A plea whii sets 
out the consideration, but, does not allege wherein 
it has failed or, is wanting, is bad on demurrer.®® 

§ 557. Invalidity of Assent and Illegality 

Generally, pleas, answers, and affidavits of de¬ 
fense employing invalidity of assent or illegality of 
the contract as matters of defense are discussed in 
§§ 558 and 559 infra. For later cases involving 
these matters and not covered by those sections, 
consult Pocket Parts ^ under this section number. 

§ 558. — Fraud, Duress, or Mistake 

Generally, to be available as a defense to an action 
on contract, fraud, duress, undue Influence, or mistake 
must be specially pleaded, and the facts and circum¬ 
stances relied on to establish such defense must be set 
forth. 
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County v. Kentucky Public Service 
Co.. 204 S.W. 77, 181 Ky. 246. 

13 C.J. p 741 nbte 68. 

7S. N.T.—Seneca Falla v. Botsch, 
149 KT.S. 820, 86 Miac. 481. 

vat Tex.—Mayfield v. Eubank, Civ. 
App., 278 B.W. 248.- 

77. Mo.—Hyde v. Henman, App., 256 
■ S.W. 1088. 

781 Iowa—^Fleming v. Fleming, 180 
N.W. 206, 213, 194 Iowa 71. quot¬ 
ing Ooipni JorlB. 

N.J.—^Raritan B Co. v. Middlesex, 
etc., Traction Co., 61 A. 623. 

7S. Iowa—Fleming v. Fleming, 180 
N.W. 206. 213, 194 Iowa 71, quot¬ 
ing Corpus Oturis. 

13 C.J. p 741 note 62. 

8Ql U.S.—Shaw v. Citizens’ Bank of 
, Baynesville, La. CC.A.ATk., 10 F. 
2d 316. 

IS C.I. p 742 note 68. 

81. N.J.—Park Gasoline Co. v. Cru- 
Bius, 168 A. 834, 836, 10 N.J.Mlsc. 
147, dtlng Corpus Juris. 


'88. Me.—^McCormick v. Sawyer, 81 
A. 482, 108 Me. 406, Ann.Cas.l918B 
816. 

83. Mo.—Woodln v. Leach, 172 S.W. 

63, 186 Mo.App. 276. 

N.C.—Pilot Real Estate Co. v. Fow¬ 
ler, 132 S.E. 676. 191 N.C. 616. 

Or.—Wilson v. Prettyman, 186 P, 
687, 689, 94 Or. 276, citing Corpus 
Juris. 

84 Fla—^Barcus v. Wood, 110 So. 

266, 92 Fla 763. 

13 C.J. p 742 note 67 
Plea or answer held sofflolenS 
Fla—^Barcus v. Wood, supra 
S.a—Walt V. Wllliama 91 SJBI. 969, 
107 S,C. 82, 

13 C.J. p 742 note 67 [b]. 

85. Ala—Lackey v, Thomas, 163 So. 
287, 288, 26 AlaA.pp. 65, reversed 
on other grounde Ex parte Lackey, 
168 So. 289, 228 Ala 106. 

Or.—^Wilson v. Prettyman, 186 P. 
687, 689, 94 Or. 276, citing Corpus 
Juris, 

“If any fact is omitted which Is^ 
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necessary to show a failure of con¬ 
sideration, the plea is InsufificlenL"— 
Lackey y. Thomas, supra 

881 Qa—Apparently contra Green 
V. Beaumont, 147 S.E. 911, 39 Ga 
App. 606. 

Mo.—Rico V. Peters, App., 186 S.W. 
762. 

87. H.S.—^M. W. Kellogg Co. v. 
Houston Terminal Refining Co., D. 
C.Tex., 6 r.2d 313. 

Ga—-Addison v. Cowart, 168 S.E. 804, 
43 GaApp. 365—Pitta Shoe Co. v. 
Stein, 103 S.E. 416, 26 GaApp. 162. 
Tex.—Martin v. Auto Finance Co., 
C1VA.PP., 26 S.w.2d 919—Dowd v. 
Klock, Clv.A'pp., 268 S.W. 234, re¬ 
versed on other grounds Klock v. 
Dowd, Com.App., 280 S.W. 194. 

88; N.T.—Clough v. Murray, 19 Abb. 
Pr. 97. 

89. HL—Christopher v. Cheney, 64 
111. 26. 

18 C.J. p 742 note 69. 

90. Ala—Mead v. Hughes. 16 Ala 
141,1 AmuR. 128. 
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As a general rule, fraud,duress,92 undue in¬ 
fluence,9 2 or mistake,^* to be available as a de¬ 
fense to an action on contract, must be specially 
pleaded. In some cases however, in an action of 
assumpsit, proof of fraud or duress has been held 
admissible under the general issue and where a 
written contract is not pleaded, but appears for the 
first time in the evidence, fraud or mistake in the 
procurement of the contract, although not pleaded, 
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may be. proved by parol evidence.99 Defendant 
must generally set forth the issuable facts and cir¬ 
cumstances on which he relies to establish the de- 
fense.®"^ However, there is authority for the hold¬ 
ing that, in the absence of a statutory requirement 
to the contrary, a plea or answer to an action on 
a note, bond, or other like instrument, alleging in 
general terms that the writing was obtained, or its 
execution procured, by fraud, misrepresentation, 


91 , Ark,—Rhine v. Mack, 108 S.W. 
2d 1079. 

Cal,— Brown v. Aguilar, 269 P. 73B, 
202 Cal. 148—Francisco v. Schlel- 
scher, 195 P. 691, BIT Cal.App. 670. 
Ga.—C. J. .Howard, Inc., v, C.. V. 
Nalley & Co.. 178 S.E. 174, 50 Ga. 
App. 843—Holder v. Southern Cot¬ 
ton Co., 128 S.E. 220, 84 Ga.App. 
66 . 

Idaho.— Berryman v. Dore, 261 P. 
757, 760, 43 Idaho 827, citing Oor- 
poB Jtms. 

Mich.—Okulich v. Goldman, 216 N. 

W. 11, 239 Mich. 569. 
jfj.—Perth Amboy Garage Co. v. 
National Fire Ins. Co. of Hartford. 
164 A. 286, 110 N.J.Law 181. 

N.T.—Breuchaud v. Bank of New 
York & Trust Co., 288 N.T.S. 812, 
167 Mlsc. 376. 

Tex.—John Maynard Lumber Co. v. 
Brazell. Clv.App., 28 S.W.2d 877, 
error dismissed—K TIdeman & Co. 
V, McDonald, Clv.App., 276 S.W. 70, 
72, quoting Corpus Juris. 

18 C.J. p 744 note 86. 

Illegal txaasactlon 
While fraud must ordinarily be 
pleaded, recovery will be denied on 
an illegal transaction. Irrespective 
of pleadings.—Marshall v. Dicks, 94 
S.B. 614, 176 N.C. 38. 

Invalidity and damage essential 
Defense of fraud Is not shown 
where allegations of plea are insuf¬ 
ficient to show invalidity of con¬ 
tract or extent of damage.—Suddath 
V. Blanchard & Calhoun, 160 S.E. 
686, 44 Ga-App. 149. 

Knowledge of pleader 
Party attacking Instrument on 
ground of fraud or duress must plead 
such ground affirmatively only If due 
execution of Instrument is presump- I 
lively within his knowledge.—Breu¬ 
chaud V. Bank of New York & Trust 
Co., 288 N.Y.S. 812, 157 MlBc. 878. I 
Showing true agreamant 
(1) In action for breach of con¬ 
tract for sale of business providing 
that seller would not engage In such 
business while buyer was Interest¬ 
ed therein in town named, there be¬ 
ing no allegations by defendants that 
writing failed, by fraud or mistake, 
to contain agreement, contenflon 
that agreement was different from 
that sued on Is without merit— 
Torlan v. Fuqua* 194 S.W.' 869, 176 
Ky. 428. L.R.A.1917F 261. 


(2) However, It has been held that 
ambiguous and uncertain expres¬ 
sions in the written evidence of a 
contract may be explained by parol 
or written evidence in order to as¬ 
certain the true contract, even 
though a plea of ‘fraud or mistake 
has not been made.—^Maepherson v. 
Bacon’s Ex'r, 208 S.W. 744, 180 Ky. 
773. 

92. Conn.—Sasso v. K G. & G. Real¬ 
ty & Construction Co., 120 A. 168, 
98 Conn. 671. 

N.T.—Breuchaud v. Bank of New 
York & Trust Co., 288 N.Y.S. 812, 
167 Mlsc. 876. 

Tex.— K.. TIdeman & Co. v. McDon¬ 
ald, Clv.App., 276 S.W. 70, 72, quot¬ 
ing Corpus Juris with approval 
18 C.J. p 744 note 87. 

Duress bald not shown by aver¬ 
ment that defendant signed agree¬ 
ment because of plaintiffs’ threat to 
bring civil suit against him for 
breach of contract—Irwin v. Welkel, 
127 A. 612, 282 Pa. 259. 
sa Or.—Horn v. Davis, 142 P. 544, 
70 Or. 498. 

Tex—K TIdeman & Co. v. McDon¬ 
ald, av.App., 276 S.W. 70. 72, 
quoting Corpus Juris with approv¬ 
al. 

94. D.S.—West Side Irr. Co. v. Xf. 
S., Wash., 246 F. 212, 168 C.CA- 
872, aflBLrmIng, D.a, TJ. S. v. West 
Side Irr. Co., 280 F. 284. 

1 Cal.—Eucalyptus 'Growers' Ass’n v. 

I Orange County Nursery & Land 
Co., 168 P. 46, 174 CaJL 880—Fran¬ 
cisco V. Schleisoher, 196 P. 691, 50 
Cal.App. 670. 

Ga.—Holder v. Southern Cotton Oil 
Co., 128 S.B. 220, 34 Ga.App. 66. 
Tex—John Maynard Lumber Co. v. 
Brazell, Civ.App., 28 S.W.2d 877, 
error dismissed—R. TIdeman & Co. 
V. McDonald, Clv.App., 276 S.W. 
70, 72, quoting Corpus Juris with 
approval. 

Pleading held Insufflolent 
An averment in an answer that 
the use of a particular word In the 
contract sued on “was due wholly 
and solely to oversight. Inadvertence, 
and mistake on the part of the de¬ 
fendant” was insuflaclent to pre¬ 
sent a defense, as it falls to show 
that the mistake was mutual.—Seiler 

V. Commercial Acc. Ins. Co., 186 N. 

W. 383, 160 Minn. 863—13 C.J. P 744 
note 89 [a]. 


95. DeL—William Wilkens Co. v. 
Consolidated Agricultural Chemi¬ 
cal Co., 89 A, 5, 27 DeL 428— 
Thomas v. Grise, 41 A. 883, 17 DeL 
381. 

D.C.—^Dexter First Nat Bank v. 
Fox, 40 App.D.C. 480. 

96. Ky.—Castleman-Blakemore Co. 
V. PlckrelL 174 S.W. 749, 168 Ky. 
760. 

97. Ga.—Hawkes v. Mobley, 168 S. 
,B. 494, 174 Ga. 481—Cochran v. 

Carter. 132 S.E. 921, 35 Ga.App. 
286. 

Pa.—Irwin v. Welkel, 127 A. 612, 282 
Pa. 269—Clayton Title & Trust Co. 
V. National Wiping Cloth Co., 92 
PauSuper. 146. 

18 C.J. p 744 note 90, p 746 notes 
96. 1 [a] (2). 

HaiatUTB ooimeotloa with fraud 
It must be shown that plaintiff 
was connected with, or was cog¬ 
nizant of, the fraud.—^Madison Coun¬ 
ty Bank v. Graham, 74 Mo.App. 261. 
Data as to damage from fraud 
Only facts constituting fraud, not 
data as to monetary damage, are 
essential to plea of fraud as ground 
for rescinding contract—^Honour v. 
Smith, 147 S.E. 190, 89 Ga.App. 887. 

Pacts suffloleut to show duress In 
law must be, pleaded, where duress 
is relied on to defeat a contract.— 
Bond V. Kidd, 67 S.E. 944, 1 Ga.App. 
798—13 C.J. p 744 note 92. 
OYeroomlsg will 

Where the substantive facts are 
alleged from which duress may arise, 
it Is not necessary expressly to al¬ 
lege that defendant’s will was over¬ 
come.—^Mississippi Valley Trust Co. 
V. Begley, 252 S.W. 76, 298 Mo. 684. 
BesponslbUlty of party twneflted by 
duress 

Plea of duress, based on illegal 
acts and statements of one other 
than party to be benefited, must al¬ 
lege that party to be benefited is 
responsible for illegal acts or state¬ 
ments mada—Cobb v. Vaughan & 
Co., Bankers, 126 S.E. 77. 141 Va. 
100, 48 A.L.R. 177. 

Notloe required by statute to be 
added to the plea, plainly setting 
forth the facts on which the defense 
of fjraud, as against a written instru¬ 
ment, Is based, was held insufficient 
—Stauber v. Bllett, 108 N.W. 606, 
140 Mich. 271. 
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and covin, without specifically averring the facts 
constituting the fraud, is sufficient, and presents a 
substantive and issuable fact which is not a mere 
conclusion of law, and which must be taken as true 
unless denied.98 

Under a code, the plea of fraud in procuring the 
execution of the contract may be availed of in con¬ 
nection with the general denial, without being open 
to the objection of inconsistency and matters 
which could properly be made matters of defense 
under a plea of fraud cannot be pleaded on equita¬ 
ble grounds.! 

False representations. Where the defense is 
grounded on false and fraudulent representations as 
an inducement to enter into the contract, defend¬ 
ant mustkset forth the alleged false and fraudulent 
representations, together with the facts as they ac¬ 
tually exist^ He must state by whom the false 
representations were made in order that it may be 
ascertained whether they were made by a person in 
a position to speak for plaintiff and he must dis¬ 
tinctly negative the truth of the alleged false rep¬ 
resentations.^ So, also, he must allege that the 
representations were made with a knowledge of 
their falsity on the part of plaintiff,® that he, de¬ 
fendant, was misled and induced to enter into the 
contract through a belief in their truth,® and that 
he suffered resulting damage or injury.7 
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§ 559. -Illegality of Object or Considera¬ 

tion 

The defense of illegality is commonly required to be 
specially pleaded, and the facts showing illegality must 
be stated; but a complaint which fails to allege a valid 
contract, may be dismissed even though Illegality has not 
been pleaded. 

In accordance with the rules stated in §§ 272- 
293, as to the effect of illegality, a plea or answer 
which properly sets up facts showing that the con¬ 
tract sued on is illegal, whether because it contem¬ 
plates a violation of a rule of the common law or 
of a statute, or because it is contrary to public pol¬ 
icy, is good.® A general allegation that the con¬ 
tract is illegal is a mere conclusion of law;® con¬ 
sequently, where illegality is pleaded, facts must be 
stated from which that conclusion may be drawn 
but it is never necessary, however, to plead the 
law, and when the facts appear, either on the plead¬ 
ings or the proof, either party may insist on the 
law applicable to such facts;!! and under an an¬ 
swer denying the existence of the contract, without 
pleading its illegality, illegality on the ground of 
public policy is available to defendant!® Illegality 
in the consideration cannot be pleaded as a failure 
of consideration.!® 

Necessity of special plea. In assumpsit at com¬ 
mon law, illegality of consideration of the contract 
sought to be enforced may, under most authorities. 


96. Ky.—Bvane v. Stone, 80 Ky, 
78. 

13 C.J. p 746 note 1. 

99. Ean.—De Llsaa v. Fuller Coal, 
etc., Co., 62 P. 886, 6S Kan. 319. 

1. Md.—McGrath v. Peterson, 96 A, 
561, 127 Md. 412. 

S. Minn.—^Fllck v. Bllls-Hall Co., 
165 N.W. 135, 138 Minn. 864. 

18 C.J. p 746 note 8. 

Answer held stUDdolest 
In action for advertising services, 
defendant’s allegations that plaintiff 
misrepresented advertising as indi¬ 
vidual, exclusive, and not “canned" 
advertising, were sufficient to show 
fraud.—Norm Co. v. City Drug 
Stores, Tex.Civ.App., 69 S.W.2d 270. 

& Ind.—O'Donald v. Evansville 
Straight Line, etc., R. Co., 14 Ind. 
269. 

A. Tex.—Bush & Gerts Piano Co. of 
' Texas v. Thomas, ClvApp., 261 S. 
W. 202. 

18 aJ. p 745 note 5. 

Bi, 9.C.-rCooper & Griffin v. Brld- 
, Veil, 181 S.E. 66, 177 S.C. 219. 
Tex.—Bush St Gerts Piano Co. of 
Texas V, Thomas, Clv-App., 261 S. 
W.-202, 

18 C.J, p 746 note 6. 


Smeater snlllclently alleged 

In an action for defendant’s breach 
of contract to haul plaintiff’s goods 
at a compensation based on weights, 
an cuiswer Justifying the breach by 
alleging that plaintiff misrepresent¬ 
ed the weights of different loads 
which defendant had hauled and 
which it claimed to have weighed 
with Intent to deceive defendant as 
to such weights, sufficiently alleged 
scienter as to fraud, where no objec¬ 
tion was made before the trial.— 
American Paper Products Co. v. 
Carroll, 284 S.W. 808, 290 Mo. 204. 

6L Or.—Out^ult Advertising Co. v. 

Jones, 289 P. 1113, 119 Or. 214. 

18 C.J. p 746 note 7. 

Answer held ssfflolen2 to show re¬ 
liance on false representations.— 
Outcault Advertising Co. v. Jones, 
.supra. 

Answer held insuAelesfe 

An allegation of defendant that he 
relied on plaintiff's statements as to 
contents of contract, and that sign¬ 
ing contract was Induced by fraud 
was insufficient to set up defense of 
actionable fraud if it contained tech¬ 
nical terms subject to different in¬ 
terpretation than plaintiff’s state¬ 
ments.—Cooper & Griffin v. Brldwell, 
181 S.B. 66. 177 S.a 219. j 
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7i Or.—Outcault Advertising Co. v. 

Jones, 289 P. 1113, 119 Or. 214. 

S.C.—Cooper & Griffin v. Brldwell, 
181 S.B. 66, 177 S.C. 219—Bromo- 
nla Co. V. Greenwood Drug Co., 58 
S.B. 363, 78 S.C. 482. 

8, Ala.—^Dudley v. Collier, 6 So. 304, 
87 Ala. 431, 18 AixlS.R 55. 

18 aj. p 742 note 72. 

9w Ala.—Baker v. Lehman, 66 So. 
821, 186 Ala. 493. 

Or.—Cone v. Gilmore, 166 P. 192, 79 
Or. 849. 

18 C.J. p 742 note 78. 

10, Or.—Clevenger v. Smith, 270 P. 
601, 502, 126 Or. 384, citing Corpus 
gnrls. 

13 C.J. p 742 note 74. 

Plea or answer hSld good against 
demurrer. 

Ala.—American Nat Bank & Trust 
Co. of Mobile v. Boykin, App., 170 
So. 87. 

Okl.—Long V. Purst, 44 P.2d 74, 171 
Okl. 489. 

11. Minn.—Handy v. St Paul Globe 
Pub. Co., 42 N.W. 872, 41 Minn. 
188, 16 Am.S.R. 695, 4 L.R.A. 466. 

13 ,C.J. p 742 note 76. 

la. Wyo.—Hoge v. George, 200 P. 

96, 27 Wyo. 423, 18 A.L.R. 469. 

13. Miss.—WHKina v. Riley, 47 
Miss. 306. 
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be shown under the general issue without a special 
plea, since illegality goes to the foundation of the 
right of action -but in many cases, including 
some decided under statutes requiring. the facts 
constituting the cause of action or defense to be 
pleaded, it has been decided that evidence tending 
to show the illegality of the contract in suit cannot 
be given under a general denial or the general is¬ 
sue, if the contract is valid on its face, but that the 
defense must be specially pleaded,^5 at least in the 
absence of anything in the complaint or petition dis¬ 
closing illegality In some cases it has been held 
that if the invalidity of the contract is because of 
its contravention of a public statute intended for the 
protection of the parties, and the benefit of which 
may be waived, the defense of invalidity is not avail¬ 
able under a general denial, but must be pleaded 
but that where the general public is affected by a 
violation of the particular statute or the provisions 
of any public law, it is not necessarily essential to 
plead the illegality, of a contract constituting such a 
violation.!^ 

However, in any event, if plaintiff fails to allege 
and prove a contract valid on its face, his complaint 
may be dismissed, even though the invalidity of the 
contract has not been pleaded as a defense;!® con¬ 
sequently, where the illegality of the contract is dis¬ 
closed by plaintiffs own evidence, defendant may, 


under a general denial, object that plaintiff’s evi¬ 
dence shows that no valid contract was made.®® 

Agreement to suppress criminal prosecution, A 
plea or answer alleging that the consideration of 
the contract was a promise to suppress a criminal 
prosecution is sufficient, although it does not aver 
that a crime has in fact been committed,®! or what 
means were used to effect the illegal purpose;®® 
but it must aver an express agreement to compound 
a felony.®® 

§ 560. Plea of Non Est Factum 

A plea of non est factum should be made affirmatively 
and unambiguously. It puts In issue only the actual 
execution of the Instrument; but a defendant denying 
the execution of the contract sued on may show that 
material alterations were made after it was signed. 

A plea of non est factum should be made affirma¬ 
tively and unambiguously;®^ and an answer which 
merely denies the signing of an instrument is in¬ 
sufficient as such plea.®® 

The plea of non est factum puts in issue only the 
actual execution of the instrument®® Under this 
plea, it is not competent for defendant to show 
matter in evidence which goes only to the avoidance 
of the contract, the reason being that the instru¬ 
ment remains his deed notwithstanding its liability 
to be avoided, imtil plea pleaded, so that he cannot 


14i U.S.—Oscanyan v. Winchester 
Eepeatlng Arms Co., IT.T, 105 TT. 

S. 261, 26 L.M. 639. 

13 C.J. p 748 note 77. 

16. U.S.—Nowata County Oas Co. v. 
Henry Oil Co., C.C.A.OlsL, 269 F. 
742, 760, citing Coipus Juris. 
Fla.—Lee v. Clearwater Growers’ 
Ass'n, 111 So. 722, 93 Fla. 214. 

Ky.—^Moore v. Damron, 184 S.W. 
108, 167 Ky. 799. 

Mass.—Whlttlngslow v. Thomas, 129 
NF. 886, 237 Mass. 108. 

Mo.—Smith V. Brougher, App., 274 S. 
W. 682—Coliseum Athletic Asa'n 

V. Dillon, 223 S.W. 966, 204 Mo. i 
App. 604. 

N.T.—Brearton ▼. De Witt, 170 N.E. 
119, 262 N.T. 496, reversing 284 N. 

T. S. 716, 226 App.Div. 611—Good¬ 
win V. Ins. Co., 78 N.y. 480—Don¬ 
nelly V. Bauder, 216 N.T.S. 487, 
217 APP.DIV. 69. 

If.D,_CIty of Willlston v. Ludowese, 
208 N.W. 82, 86, 63 N.D. 797, cit¬ 
ing Oorpns Jnxifl—Douglas County 
State Bank v. Sutherland, 204 N. 

W. 688, 63 N.D. 617. 

Ohio.—Standard Dietilllng & Dis¬ 
tributing Co. V. Block & Sons, 6 
Ohio N.P.,N.S., 388, reversed on 
other grounds 86 N.B5. 1182, 78 Ohio 
St. 448, 63 ClnaL.Bul. 261, 60 Ohio 
L.R. 128. 


I Wash.—Wolfe v. Philippine Inv. Co., 
27 P.2d 182, 175 Wash. 166. 

18 C.J. p 743 note 79. 

Contra Tos v. Albany Mut Fire 
Ins. Co., 268 N.W. 649, 191 Minn. 197. 

Statutory exceptions should be 
negatived by the plea.—Rleman v. 
Morrison, 106 N.E. 216, 264 Ill. 279, 
reversing 184 IlLApp. 20. 

16 . Mo.—Colleeum Athletic Ass’n ▼. 
Dillon. 223 S.W. 966, 204 Mo.App. 
604. 

N.D.—^Douglas County State Bank v. 
Sutherland, 204 N.W. 688, 62 N.D. 
617. 

17. N.Y.—Dunham v. Hastings 
Pavement Co., 67 N.Y.S. 632, 66 
App.Div, 244—^Buchanan v. TUden, 
46 N.T.S. 417, 18 App.Dlv. 123— 
Keame v. New York, etc., Ferry 
Co., 42 N.Y.S. 771, 19 Misa 19. 

1& N.T.—Chard v. Byan-Parker 
Const. Co., 169 N.Y.S. 622, 182 App. 
Dlv. 456. 

13 C.J. P 743 note 81. 

16. S.D.—Rogers v. Gladiator Gold 
Min., etc., Co., 118 N.W. 86, 21 S.D. 
, 412. 

13 C.J. p 743 note 82. 

flO. N.Y.—Clifford v. Hughes, 124 
N.Y.S. 478, 189 App.Div. 780. 

18 C.J. p 744 note 83. 
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SI. Ind.—Crowder v. Reed, 80 Ind. 

1 . 

18 C.J. p 744 note 84. 

Implied 86Preement 
If an agreement not to prosecute 
another for crime was Implied, the 
evidence of such implied agreement 
need not be pleaded, and it is suf¬ 
ficient to allege that It was Implied¬ 
ly agreed or simply agreed.—^Missis¬ 
sippi Valley Trust Co. v. Begley, 252 
S.W. 76, 298 Mo. 684. 

83. Ind.—Crowder v. Reed, 80 Ind. 

1 . 

23. Ky,—^ntterhack v. Farmers’ Nat 
Bank, 16 S.W.2d 468, 228 Ky. 827. 

Ky.—^Taylor’s Adm'r v. Scott 
291 S.W. 898, 218 Ky. 302. 

Pleading non est factum and want 
of consideration see supra S 666 a. 
Sb. Tenn.—Nashville Chattanooga & ' 
St L. Ry. Co. V. Muiphree et al., 

2 Tenn.App. 482. 

S0b W.Va.—^American Button-Hole 

Overseaming Sewing Mach. Co. v. 
Burlack, 14 S.E. 819, 86 W.Va. 647. 

18 C.J. p 746 note 10. 

Flea not essential 
The gennlneness of an Instrument 
filed with a hill as the basis of a 
suit In equity xnay be assailed with¬ 
out a plea of non est factum.—^Pow¬ 
ers V. McKenzie, 16 S.W. 669, 90 
Tenn. 167. 
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in truth say that it is not his deed;^? and when a 
party to a sealed instrument actually executes it, 
is competent to do so, and is not deceived as to its 
actual contents, he cannot avoid it on the plea of 
non est factum, because it is his deed.28 

Where the action is for breach of a contract al¬ 
leged to have been contained in a deed, a plea of 
non est factum constitutes a complete answer.^s A 
distinction has been raised between a defense rest¬ 
ing on facts which were misstated in order to induce 
a party to enter into a bond, the contents of which 
he knew, and one resting on a misrepresentation of 
the contents of the instrument itself to an illiterate 
person; in the former, it is said, the bond is the ob¬ 
ligation of the party who seals it, but is avoided by 


the false inducement to enter into it, the facts of 
which must be pleaded, while in the latter it is not 
his deed or bond at all, and he may successfully de¬ 
fend under the plea of non est factum.80 

Alteration or substitution of contract. Under a 
denial of the execution of the contract sued on, 
defendant may show that the contract contained 
material alterations made after it was signed.8i 
Where defendant avers that certain portions of the 
contract were inserted after he had signed it, he 
may show that his signature was procured through 
the statement of plaintiff that he wished it merely 
as a memorandum and he may show that his 
signature was procured through a fraudulent sub¬ 
stitution of the contract sued on in lieu of anoth- 
er.38 


D. REPLICATION, REPLY, AND SUBSEQUENT PLEADINGS 


§ 561. In General 

General rules as to the replication, reply, and sub¬ 
sequent pleadings in civil actions are considered in 
§§ 184-210 of the CJ.S, title Pleading, also‘49 CJ. 
p 322 note 87--^) 362 note 48. 

§ 562. Replication at Common Law 

Plaintiff, In a contract action at common law, must 
make a replication to a plea of confesalon and avoidance, 
In which he traveraea, In which case he must answer the 
whole plea, or pleads In avoidance. The replication must 
not depart materially from the allegations In the com¬ 
plaint. 


When, in an action on a contract, the plea is in 
confession and avoidance, concluding with a verifi¬ 
cation, and plaintiff does not demur, he must re¬ 
ply, and it is error to proceed to trial without a 
replication to the plea.^^ 

The facts alleged in the plea shpuld be traversed 
by the replication, unless matter in avoidance is set 
up in the replication, and it is not sufficient that the 
facts alleged in the replication are inconsistent with 
those stated in the plea; an issue must be taken on 
the material allegations of the plea,36 and the rep- 
Tication must afford a good answer to it*® A rep- 


97. llfassL—Worcester v. Eaton, IS 
Maas. 871, 7 Am.D. 155. 

38. R.L—-Andrews v. Ta llm a n, 181 
JL 60, 47 R.L 111. 

89. Ala.—Gadsden, etc., Co, v. Gads¬ 
den Land, etc* Co., 29 So. 649, 128 
Ala. 510. 

18 C.J. p 746 note 9. 

SOi Pa.—SchuyUtlll County v. Cop¬ 
ley, 67 Pa. 886, 6 Am.R. 441—Green 
c North Buffalo Tp., 66 Pa. 110— 
Stoeyer v. Weir, 10 Serg. & R. 26. 

8L Ala.—Preston Motor Sales Co, 
V. Preston Motor Corporation, 92 
So. 418, 207 Ala. 177. 

Cal.—Dennle v. Clark, 87 P. 69,'8 
Cal.App, 760. 

Obaiiga of parties 

Ala.—^Preston Motor Sales Co. v, 
Preston Motor Corporation, 92 So. 
418, . 207 Ala. 177. 

38, Ala.—McCaskey Register Co. v. 
Bennett, 60 So. 641, 6 AUuApp. 186. 

as. Mo.—Main v. Hall, 106 S.W. 

' 1099, 127 Mo.App. 718. 

nth .Ma—Prank v. WllUanoa, 18 So. 
851, 86 Pla. 186. 

18 C.J. p 746 note 17. 


SB. TT.S.-TT. S. V. Buford, Ky., 8 
Pet 12, 81. 7 L.Ed. 585. 

38. Mont—Wagner, v. St Peter’s 
Hospital, 79 P. 1054, 82 Mont 206. 
9 C.J. p 873 note 99. 

BepUcatlOBB held InsnAdent 

(1) Where, In an action by a build-, 
or for compensation, defendant 
pleaded that the building was not 
completed in time, that the material 
used was of a defective quality, and 
that plaintiff abandoned his contract 
before completion and permitted 
Hens to be created thereon, a repli¬ 
cation to the whole plea, that defend-, 
ant accepted the work performed 
and the material furnished, was no 
answer thereto; and where another 
breach alleged in a plea was that 
plaintiff failed to perform the work 
in a skillful and workmanlike man¬ 
ner, but the plea d'd not set up a 
failure to complete jtHe building, it 
was no answer to such breach for 
plaintiff to allege that defendant re¬ 
fused to permit him to finish a cer¬ 
tain portion of the building.—Gates 
V. O’Gara, 89 So. 729, 146 Ala. 665. 

(3) In contractor’s action for work 
and labor done in making repairs 
and alterations on house, in which 
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defendant filed pica of recoupment, 
clahnlng damages for the negligent 
manner In which the work was done, 
a replication, setting up estoppel 
and alleging that defendant was 
present when the work was In prog¬ 
ress and directed “most” of the work 
done, Is defective, since the work 
that was done when defendant was 
not present and which he did not di¬ 
rect might have been the work al¬ 
leged to have been negligently done. 
—Burnett & Bean v. Miller, 88 So. 
871, 206 Ala. 606. 

Necessity of reply la. oonfessioa o'"* 
avoidance 

Where a plea'avers a failure of 
plaintiff to perform in the manner 
required by the contract, and claims 
liquidated damages provided for In 
the contract, and another plea avers 
that the contract provided for a de¬ 
termination by the architect of a 
question as to the builder’s liabil¬ 
ity for delay, it is not suflflclent to 
join Issue on the pleas, but plaintiff 
should reply in confession and avoid¬ 
ance; unless he does so, he cannot 
show that his failure to complete in 
time was excusable.—Gerald v. Tun- 
stall. 20 So. 43, 109 AJa. 667. 
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lication to a plea that a contract was not performed 
by the date specified, which admits the delay but 
alleges an excuse therefor, should also allege plain¬ 
tiffs subsequent completion of performance and 
where the excuse alleged is a failure on the part of 
defendant to do some act, it should also allegfe de¬ 
fendant's duty to do such an act.38 

If plaintiff resorts to a traverse, the replication 
must answer the whole of the plea.89 

Replication de injuria. At one time the general 
traverse, or the replication de injuria, as it is call¬ 
ed, was confined in practice to actions of trespass, 
replevin, and cases' for personal injuries, where 
some excuse was set up by defendant in his plea;^® 
but when special pleas in excuse became frequent 
in actions of assumpsit and debt on simple con¬ 
tracts, the courts sanctioned the use, as a replica¬ 
tion, of a general traverse on the whole^matter of 
excuse alleged.*! xhe subject of traverse de in¬ 
juria as replication generally is considered in § 197 
of the C,J.S. title Pleading, also 49 C.J. p 336 note 
1-p 337 note 11. 

Departure. The replication in an action on con¬ 
tract must not depart in any material manner from 
the allegations made in the declaration.*^ 

§ 563. Replies under Code System 

a. In general 

b. Necessity for reply 

c. Pleading waiver 


a. In Ckneiid 

A reply, In an action on contract, should not state a 
new cause of action, but should explain or avoid the 
defense consistently with the original petition. 

It is not the office of a reply, in an action on con¬ 
tract, to state a cause of action;** rather, a reply 
properly contains matter in explanation or avoid¬ 
ance of the facts stated in the answer.** Thus, 
plaintiff may not plead in his reply matters which 
are material only to the cause of action alleged in 
his complaint or petition,** and much less may he 
recover on a distinct cause of action pleaded for 
the first time in the reply.*® When an answer is 
filed, he may be awarded any relief consistent with 
the case made by his initial pleading or embraced 
in the issue made by the answer, but he cannot 
be awarded an entirely different judgment from that 
prayed for in the first instance.**^ 

A reply setting up matter which is not inconsist¬ 
ent with the complaint, but which tends to support 
and justify it, is not a departure.** So, plaintiff 
may, in reply to new matter set up in the answer 
by way of defense, allege any new matter, not in¬ 
consistent with the petition, which in law consti¬ 
tutes an answer to the new matter relied on by 
defendant.*® 

A reply, in confession and avoidance, which, fails 
to set up new matter in avoidance of the allegations 
of defendant’s answer, is bad.*® 


37. Ala.—Oates v, O’Gara, 39 So. 

729, 145 Ala. 665. 

9 C-J. p 873 note 2. 

SSL Ala.—Gates v. O’Oara, supra. 

9 C.J. p 878' note 8, 

39. S.C.-—Reynolds v. Torrance, 1 
Treadw. 125. 

Necessity of complete answer to plea 
generally see § 196 of the C.J.S. 
title Pleading, also 49 C.3. p 885 
note 69. 

40. Mass.—Coffin v. Baaeett, 2 Pick, 
867. 

N.J.—Ridgefield Park R. Co. v. Ruck- 
man, 38 N.J.Law 98. 

N.Y.—Tuhbs V. dajswell, 8 Wend. 129. 

41. N.J.—Ridgefield Park B. Co. v. 
Ruckman, 38 N.J.Law 98. 

Vt.—Paddock V. Jones, 40 Vt 474, 

42. Ind.--WeU8 v. Teall, 6 Blackf. 
306—Jamison v. Lindsay, 4 Mc¬ 
Cord. 98—Allen v. May son, 8 Brev. 
207. 

Departure as to replication generally 
see 5 200 of the C.J.S. title Plead¬ 
ing, also 49 C.J. p 842 note 11-P 
852 note S3. 

Season for rule 

“If parties were permitted to wan¬ 
der from fact to fact, and to supply 


a new cause of action as often as 
the defendant should interpose a- le¬ 
gal bar to that which the plaintiff 
first set out, it would lead to endless 
prolixity, and it would even be pos¬ 
sible by this means to prevent them 
from ever coming to issue.”—Jami¬ 
son V. Lindsay, 4 McCord., S.C., 98, 
94. 

43. Neb,—Anderson v. Inhoff, 61 N, 
W. 854, 34 Neb. 336. 

13 C.J. p 747 note 35. 

44 Neb.—Anderson v. Inhofl^ su¬ 
pra, 

9 C.J. p 872 note 98. 

Nature and office of reply as to code 
pleading generally see i 184 of the 
C.J.S. title Pleading, also 49 C.J. 
p 822 notes 88-93. 

UnpesoluneiLt fox frand 
One who intends In his reply to 
Impeach an instrument, set up by de¬ 
fendant, for fraud in the negotia¬ 
tions out of which It arose, must al¬ 
lege the fraudulent representations 
on which he will rely.—Barnhlsel v. 
Watters, 4 P.2d 316, 188 Or. 8. 

46. Iowa.—Marder v. Wright, 29 N. 
W. 799, 70 lows. 42^Jone8 v. 
Marshall. 10 N.W. 264, 66 Iowa 739. 
MonL—Waite v. Shoemaker, 146 P. 
786, 50 Mont 284, 267. 
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46. Iowa.—^Marder v. WHght, 29 N. 
W. 799, 70 Iowa 42. 

Or.—^Lllllenthal v. Hotallng Co., 15 
P. 630, 15 Or. 871. 

47. Iowa—^Marder v. Wright, 29 N. 
' W. 799, 70 Iowa 42—Lafever v. 

Stone, 7 N.W. 400, 56 Iowa 49— 
♦ Wilson V. Miller, 16 Iowa 111. 

48. Aria—Crane v. Pranklin, 147 P. 
718, 16 Aria 601, 605. 

Ind.—Shirts v. Irons, 47 Ind. 445. 
Departure as to reply generally see 
§ 200 of the C.J.S. Utle Pleading, 
also 49 C.J. p 842 note 11^ 862 
note 88. 

Corpus Juxls text Mted in connec¬ 
tion with the holding that “the two 
propositions [in the reply] that In¬ 
sured did not make any mise state¬ 
ments in his application and that 
defendant is estopped to raise such 
a defense are not Inconsistent”— 
Reid V. Brotherhood of Railroad 
Trainmen, Mo.App., 232 S.W. 185, 
188. 

49. Ohio.—Fanning v. Hibernia Ins. 
Co.. 87 Ohio St 844. 

5a Ind.—Petrie v. Grover, 89 Ind, 
348. 

9 C.J. p 897 note 20. 
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Under a statute providing to that effect, it is not 
necessary to prove the execution of a contract of¬ 
fered by defendant under a plea in bar, unless it is 
denied by plaintiffs verified replication.®^ 

b. Necessity for Reply 

General rulea of pleading control aa to the neceasity 
for a reply. 

A plea or answer which avers that a note, bond, 
or other like instrument was given without any 
consideration, although it is in the negative, does 
not traverse the whole of the declaration, com¬ 
plaint, or petition and must be treated as pleading 
new matter not alleged by plaintiff, and therefore 
presents an-issuable defense to which a reply is 
necessary to produce an issue ‘and it has been 
held that plaintiff, in an action on a cost-plus con¬ 
tract for labor and material, must allege all items 
of his weekly pay rolls after defendant pleads the 
general issue.®* 

On the other hand, no reply is necessary where 
the facts stated in the answer could have been giv¬ 
en in evidence imder a general or special denial,®* 
or where the legal effect of the answer is a mere 
denial of plaintiffs cause of action,®® or where, by 
virtue of statute, plaintiff is deemed to have contro¬ 
verted the defense by traverse or avoidance, as the' 
case may require.®® 


c. Pleading Waiver 

Where plaintiff pleads performance and defendant 
asserts a counterclaim or a breach by plaintiff, the lat¬ 
ter may, In his reply, plead defendant's waiver of the 
matter asserted. 

Where plaintiff alleges performance of a contract 
sued on and defendant counterclaims, a waiver of 
the matter relied on in support of the counterclaim 
may be pleaded by a reply ;®7 and if defendant 
pleads a breach by plaintiff of some provision or 
condition of the contract, waiver of such breach 
may and should likewise be pleaded by reply.®* 
However, where plaintiff alleges breach of the con¬ 
tract and defendant, admitting the contract, sets 
up waiver as a defense, plaintiff need not set up, 
in his reply, particular contract provisions negativ¬ 
ing the defense, but may rely on a denial.®* 

§ 564. Pleadings Subsequent to Replication 

Defendant's rejoinder must maintain the defense 
made by the plea. 

Pleadings subsequent to the replication or reply 
are considered generally in §§ 207-210 of the C.J.S. 
title Pleading, also 49 CJ. .p 358 note 44-p 362 note 
48. Defendant, in an action or contract, must con¬ 
form his rejoinder to a'-maintenance of the defense 
made by the plea.®® 


B. ISSUES, PROOF, AND VARIANCE 


§ 565. In General 

In an action on a contract, only matters put In Issue 
by the pleadings and supported by the evidence may be 
considered. 


In an action on a contract, only such matters may 
be considered, or relied on by the parties for re¬ 
covery or defense, as are put in issue by the plead¬ 
ings and supported by the evidence on the trial.®i 


Beply helA suffldeiit j 

In an action for breach of a build-^ 
Insr contract, plalntllTa reply, setting 
dut that he did- not know of the de¬ 
fective material and workmanship at 
the time of settlement and could 
not have discovered them because 
they were not open to observation, 
sufficiently avers facts in avoidance 
of defendant’s plea of waiver, as 
against the contention that the reply 
did not allege that the defects were 
latent—^Tonng v. Older, 109 N.E. 909, 
ISS Ind. 649. 

Waiver of defense to oountexolalm 

Where, in a suit to collect on a 
building contract defendant connter- 
cilalms for damages for delay, and 
plalntifE, in his reply, fails to assert 
defendant’s failure to give him rea¬ 
sonable written notice of such claim 
ti 0 ■ required by the contract plaln- 
tlfC is, deemed to. have waived his 
lilgfit ,tb m&ke such assertion.—Evers 
V. PUndt 187 N,W. 484, 198 Iowa 
667. . 


61. Ala.—^Alley v. Jesse French Pl- 
'ano & Organ Co., 42 So. 623, 148 
Ala. 803. 

ба. Ky.—Brown v. Ready, 20 S.W. 
1036, 14 Ey.L. 588. 

18 C.J. p 747 note 41. 

Necessity for reply under code 
pleading generally see { 186 of the 
title Pleading, also 49 C.J. p 328 
note l~p 826 note 23. 

63. Miss.—Wolff V. Hopkins, 111 So. 
290, 145 Miss. 827. 

64. Wash.—Smith Sand, etc., Co. v. 
Corbin, 186 P. 472, 76 Wash. 635. 

18 C.J. p 747 note 80. 

бб. Ohio.—SlmiUoas v. Green, 86 
Ohio St 104. 

18 aJ. p 747 note 81. 

60. N.T.—Kirchner v. Machine Coi, 
81 N.B. 1104, 136 N.T. 182. 

13 C.J. p 747 note 82. 

67. Wyo.—rinley v. Pew, 206 P. 
810, 28 Wyo. 342, rehearing denied 
206 P. 148, 28 Wyo. 842. 
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6& Mo.—Ottumwa Bridge Co. v. 
Corrigan, 168 S.W. 89, 261 Mo. 667 
—^Manzke v. Goldenberg, 12ft S.W. 
82, 149 MoJlpp. 12. 

9 aJ. p 878 note 4—18 C.J. p 747 
note 29. 

59. Mo.—^Hiller v. Daman, 166 S.W. 
869, 183 Mo.App. 816. 

ea. Miss.—McOavock v. ‘Whltfipld, 
45 Miss. 462. 

N.H.—Tarleton v. Wells, 2 N.H. 806. 
N.T.—Stems v. Patterson, 14 Johns. 
182. 

ea. D.C.—New Jersey Fidelity ft 
Plate Glass Ins. Co. v. Noland Co., 
66 F.2d 188, 62 App.D.C. 96. 

Iowa,—Scott V. People’s Monthly Co., 
228 N.W. 283, 209 Iowa 608, 67 A.L.. 
R. 418. 

Mo.—^Lewis v. National Savings 
I Building ft Loan Ass’n of Missouri, 
84 S,W.2d 966, 229 Mo.App. 1008. 
N.C.—Hicks V. Sykes, 146 S.H. 282, 
I 196 N.C.'266. 
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§ 566. Matters Which Must Be Proved 

In an action on a contract, all matters essential to a 
cause of action, including performance on plaintiff's own 
part, or to a defense, must be substantially proved, ex- 
cept matters admitted by the pleadings. 

In an action on a contract, all matters which are 
material or essential to a cause of action or a de¬ 
fense must not only be alleged in the pleadings, but 
must be proved in- other words, there must be 
proof of all material allegations.®* However, an 
allegation, cause of action, or defense need be prov¬ 
ed only in substance, and only so much thereof as 

W.Va.—Crane v. Dalton, 136 S.E. 83, 

102 W.Va. 650. 

0 C.J. p 878 notes 6-8, p 893, notes 
66-68, p 897 noM 24, p 898 .note 26. 

Iisne of bupoBsUiility of perfozm. 
ance held not raised.—^McBride v, 

Callahan. 24 P.2d 105, 178 Wash. 609. 

Tarbionlar lames hdd xalsed hy 
pleadlnera 

(1) Want of consideration.—^Lack¬ 
ey V. Thomas, 153 So. 287, 26 Ala. 

App. 65, reversed on other grounds 
lx parte Lackey, 163 So. 289, 228 
Ala. 106. 

(2) Defense of justification.—Quln- 
llvan v. Brown Oil Co.. 29 P.2d 374, 

96 Mont 147. 

(8) Existence of contract, breach 
thereof, and damages recoverable.— 

Bplnks V. Ferrehee, 186 S.E. 869, 193 
N.C. 274. 

(4) Agency of architect to order 
work done.—Stewart v. Pennsylvania 
State Camp of Patriotic Order Sons 
of America, 184 A, 476, 122 Pa.Su- 
per. 30. 

(6) Whether work was to be per¬ 
formed in a specified tlrae.-^elter- 
son, etc., R. Co. v. Dresaon, 96 S.W. 

68, 43 Teac.Clv.App. 282. 

(6) Other Issues. 

TJ.S.—Detroit & L R. Co. V, A, Guth¬ 
rie & Co., C.C.A.Ohlo, 72 P.2d 126. 

'Conn,—Clover Mfg. Co. v. Austin Co., 

125 A. 646, 101 Conn. 808. 

Kan.—Randall v. Oliver, 268 P. 646, 

122 Kan. 601. 

jtbUasoe on contxaot 
As reliance on a contract by a pai^ 
ty thereto is not an element essen¬ 
tial to recovery of damages for its 
breach by the other party, the sub¬ 
mission of such an issue is eiror.— 

Lott V. Farmers’ State Bank of 
Clarendon, Teac-Clv.App., 264 S.W. 

1024. 

B2, liO.—^Ardoin v. Fireside Mut Aid 
Ass’n, 166 So. 363. 180 La. 309, af¬ 
firming, App., 161 So, 248, rehear¬ 
ing refused Ardoin v. Fireside Mut. 

Benev. Ass'n, App., 158 So. 60. 

Mo.—Home Trust Co. v. Shapiro, 64 
S.W.2d 717, 228 Mo.App. 266. 

Tex.-^erlach-Barlow Co. v. Patton. 

Clv-App., 281 S.W. 242. 


makes out a legal claim; the remainder may be re¬ 
jected as surplusage.®* If plaintiff alleges matter, 
the whole of which might be stricken out without 
destroying his right of action, it need not be proved 
at the trial;®® but it is otherwise if the whole can¬ 
not be stricken out without getting rid of something 
essential to the cause of action, for then, although 
the averment be more particular than it need have 
been, the whole must he proved or plaintiff cannot 
recover.®® 

Fraud; mistake. A party relying on fraud®'^ or 

Pa.—Franklin Sugar Refining Co. v. 

Elseman, 139 A. 147, 290 Pa. 486. 
Tex.—Lloyd v. Thorp, Civ.App., 42 
S.W.2d 268. 

AssumptloiL of obUgatloiL 

(1) Purchaser must prove allega¬ 
tion that vendoi's assignee assumed 
in writing" vendor’s obligation of In¬ 
stalling public Improvements.—^HaJl 
V. Arnett, Tex.Civ.App., 31 S.W.2d 
506, error dismissed. 

(2) In action on corporation's con¬ 
tract, judgment against defendant Is 
not warranted by evidence that he 
had assumed the corroratlon’s con¬ 
tracts.—0. J. Gude Gt. V. Kesten- 
baum, 165 N.7.S. 864. 

04. U.S.—Crocker First Nat. Bank 

V. De Sousa. C.C.A.Cal., 27 F.2d 
I 462, reversing, D.C., De Sousa v. 
Crocker First Nat. Bank, 28 F.2d 
118, and certiorari denied 49 S.CL 
94, 278 U.S. 660, 73 L.Bd. 661. 

Cal.—Sherwood & Sherwood v. Gill & 
Lutz, 178 P. 171, 86 CaJ-App. 707. 
Tex.—San Patricio County v. Shaw, 
Clv.App., 62 S.W.2d 834, reversed 
on other grounds Shaw v. Sem Pa- 
trlco County, Com.App., 61 S.W.2d 
979—Amarillo OH Co. v. Ranch 
Creek Oil & Gas Co., ClvA.pp., 271 
S.W. 145. error dismissed, Com. 
App., 288 S.W. 1114. 

18 C.J. p 747 note 44. 

xatter of desoziptlon must be 
proved M set forth; it cannot be re¬ 
jected aa surplusage, although the 
insertion was unnecessary.—^Allen v. 
Goff, 18 Vt. 148. 

Hatters of legal lupUoatloii ftwm 
the facts alleged need not be proved 
although unnecessarily averred.— 
Van Nortwlck v. Holbine, 86 N.W. 
1067, 62 Neb. 147—13 C.J. p 747 note 
47. 

6& Conn.—^Ailing v. Forbes, 87 A. 

890, 68 Conn. 676. 

18 C.J. p 747 note 46. 

60. Mo.—lioclede Constr. Co. v. Tu¬ 
dor Iron Works, 69 S.W. 884, 169 
Mo. 137. 

N.H.—Fisk V. Hicks, 81 N.BL 536. 
N.Y.—Jerome v. Whitney, 7 Johns. 
321. , 

167. Cal.—Bank of America Nat 
Trust' & Savings Ass'n v. Gold- 
I stein, App., 76 P.2d 546. 


Offer sad aoc^>tanoe 
Plaintiff must allege and prove an 
offer and an acceptance which comes 
within the terms of, the offer, and If 
the offer contains no limitation as 
to time of aoseptance, he must plead 
and prove that acceptance was with¬ 
in reasonable time.—Texas Pipe Line 
Co. V. Miller, Tex.Clv.App.., 84 S.W. 
2d 560. 

niegallty of contract must be al¬ 
leged and proved by party by whom 
it Is alleged.—Golf View Realty Co. 
V. Sioux City. Iowa, 269 N.W. 461. 
Extent of partial falluxe of oonsidsr- 
ation 

Under a defense of partial fSilure 
of consideration, defendant must 
show the extent to which the con¬ 
sideration failed in order to receive 
the benefit of the defensa—Moore 
V. Smith, 121 S.E. 186, 81 Ga.App. 
491—J. E. Hunnicutt Co. v. Kane, 
94 S.E. 821, 21 Ga.App. 665. 

FaynuBut from speotflo fiuid 
If contract provides for pasnment 
only from specific fund, creditor 
must allege and prove existence 
thereof,—^Purst & Thomas v. Elliott, 
56 P.2d 1064, 56 Idaho 49L 
Contract to forbear 
To estahllsh legal contract to for¬ 
bear enforcing rights, plaintiff must 
allege and prove inducement of post¬ 
ponement by promlse.^—^U. S. Fidelity 
& Guaranty Co. v. Toder, 25 F.2d 
394, 46 Wyo. 298. 

Contract to furnish satisfactory 
signs 

In a suit on a contract to fiimisb 
fence signs, which provided that the 
signs furnished must be reasonably 
satisfactory, there must be an al¬ 
legation and proof that they were 
so.—Brenner v. Redllck Furniture 
Co., 298 P. 62, 113 CaLApp. 343. 

SpeoUo interest under power of 
attorney held not established by 
pleadings and proof.—^Red v. Mc- 
Comb, Tex.Civ.App., 119 S.W.2d 707. 

83. CaL—Sherwood & Sherwood v. 
GUI & Lutz, ITS P. 171, 36 CaI.App. 
707. 

Ky.— Hahn v. Dora, 2 Ky.Op. 248. 
N.t.—G ordon v. Anderson, 193 N.T. 
S. 666, 200 App.Div. 616. 
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mistakeSS as a defense to an action on contract 
must both plead and prove the facts constituting it. 

Performance or breach. A party seeking to en¬ 
force performance of a contract,6^ or to recover for 
a breach thereof,"^® must, where the contract con¬ 
tains mutual covenants, not only allege, but also 
prove, that he has performed his own part, or ten¬ 
dered his performance otherwise, he must al¬ 
lege and prove an excuse for his nonperformance, 
or a waiver.^® 

Plaintiff need not prove a demand for perform¬ 
ance where defendant denies any obligation under 
the contract or any violation thereof. 

Admissions in pleadings. Matters which are ad¬ 
mitted by the ■ pleadings need not be proved 
hence, it is not necessary to prove traversable mat¬ 
ter which is not denied.-^® For example, the execu¬ 
tion of the contract sued on need not be proved 
where it is not put in issue nor need the per¬ 
formance of conditions be established in a like state 
of the pleadings.'^® 


Building and construction contracts. In an action 
for compensation due on a building or construction 
contract, there must be proof of all material allega¬ 
tions."^® Thus, plaintiff must prove performance of 
the contract,*® or, in case of a repudiation by de¬ 
fendant, his own readiness and willingness to per¬ 
form but the requirement of performance or 
readiness and willingness to perform has been held 
inapplicable to a contract* for payments as the 
work progresses.*® 

In particular circumstances, one suing a contrac¬ 
tor for a defect in the work done has been held not 
required to introduce the specifications in ev¬ 
idence,** and a. subcontractor suing a general con¬ 
tractor has been held not required to prove that 
the latter had received payment** 

§ 567. Evidence Admissible under Pleadings 

Only evidence conforming to the pleadinge and le- 
8ues Is admissible In an action on contract. 

In an action on a contract, evidence conforming 


N.C.—Home Ovmers’ Loan Corpora¬ 
tion v. Ford, 193 S.E. 279, 212 N.C^ 
324. 

Okl.—^Baas Furniture & Carpet Co. 

V. Finley, 2«8 P. 139, 129 Okl. 40. 
Pa.—Lloyd & Blllott v. Lana, 180 A. 

74, 118 Pa.Super. 190. 

S.D.—Midway Pannere' Warehouse 
Co. V. Foley, 218 N.W. 507, 61 S.D. 
288. 

Vental laoapadtyi fimud, and nsdne 
Influence 

Ky.—Gilbert v. Olngrles, 267 S,W. 

1098, 206 Ky. 651. 

SenJol by plaintiff 
Defendant alleging fraudulent mis¬ 
representations denied by plain¬ 
tiff must prove material and fraud¬ 
ulent misrepresentations, reliance 
thereon, the falsity thereof, and in¬ 
jury thereby.—Citizens’ Nat. Bank of 
Norfolk V. Spom, 216 N.W. 120, 116 
Neb. 876. 

SGL N.C.—^Home Owners’ Loan Cor¬ 
poration y. Ford, 193 S.E. 279, 212 
N.C. 824. 

Pa.—^Lloyd & Elliott v. Lang, 180 A. 
74, 118 Pa.Super. 190. 

69, Cal.—Kittle Mfg. Co. v. Davis, 
47 P.2d 1089, 8 Cal.App.2d 604. 
m.—^Banik v. Blshop-Stoddard Cafe¬ 
teria Co., 6 N.E.2d 868,1288 IlLApp. 
174. 

Iowa.—^Federal Schools v. Barry, 192 
N.W. 816, 196 Iowa 703. 
Mass.-Jewett v. Warriner, 129 N.B. 
'296, 237 Mass. 36. 

N.Xr—Giventer v. Antonofsky, 206 
N.T.S. 287, 209 App.Dlv. 679. 
T«z.-^BTeaux v. Banker,' CIv.App., 
107 S.W.2d 882, error granted—^In¬ 
vestors' Utility Corporation v. 


' Challacombe, CIv.App., 89 S.W.2d 
176. 

TO. Ala.—Central of Georgia R. Co. 

V. Isbell, 73 So. 648. 

Md.—Johnson & Higgins v. Simpson, 
168 A. 882, 163 Md. 674. 

N.C.—^Edwards Lumber & Land Co. 
V. Smith, 132 S.E. 693, 191 N.C. 
619. 

Or.—Lewis v. Slegman, 296 P. 61, 
135 Or. 660, rehearing denied 297 
P. 1118, 135 Or. 660. 

Tex.—^Investors’ Utility Corporation 
V. Challacomhe, Civ.App., 39 S.W. 
2d 176. 

Proof of pexfonnaaoe of all oondl- 
tions of contract held not required.— 
Custen y. Robison, 167 N.7.S. 1018, 
180 App.Dly. 384. 

71. Tex—Investors’ Utility Corpo¬ 
ration y. Challacombe, Ciy.App., 89 

S, W.2d 176. 

73. Ill.—Banik v. Blshop-Stoddard 
Cafeteria Co.. 6 N.B.2d 868. 288 Ill. 
App. 174. 

La.—Sanders y. .Monroe Sand ft Gra¬ 
vel Co., 7 La.App. 254. 

N.T.—Giventer v. Antonofsky, 205 N. 

T. S. 287, 209 App.Diy. 679. 

Tex—^Investors' Utility Corporation 
y. Challacombe, Civ App., 89 S.W. 
2d 176. . . 

73. N.C.—^Edwards Lumber ft Land 
Co. y. Smith, 132 S.E. 593, 191 N.C. 
619. 

74. La.—^Loulslaaa Forma Co. y. 
Tazoo ft M. V. R. Co., 164 So. 446, 
179 La. 639. 

TS. Ark.—Fidelity Mut L. Ins. Co. 
v. Hamilton, 160 S.W. 870, 110 
Ark. 1. 

13 C.J. p 748 note 60. 
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7a Md.—^Howard y. Wilmington, 
etc., R. Co., 1 Gill 811. 

13 aj. p 748 note 61. 

77. Ala.—Garrison y. Glass, 86 So. 
725, 189 Ala. 512. 

Ga.—^McClain v. Georgian Co., 87 S. 
E. 1090. 17 Ga.App. 648. 

78. S.C.—^Walterboro, etc., R. Co. v. * 
Hampton, etc., Co., 42 S.E. 191, 64 
S.C. 888. 

79. Colo.—Hunt v. Cates, 167 P. 
1162, 61 Colo. 365. 

9 C.J. p 874 note 10. 

Cost of reoDudyliig’ defects and omie. 
eions 

Where plaintiff claims substantial 
performance and defendant pleads 
that there are certain defects and 
omissions, he must prove the cost 
of remedying them.—Dupuy v. Shill¬ 
ing, Tex.Ciy.App., 27 S.W.2d 328, er¬ 
ror dismissed. 

Xn action on cost pins oontraot, 
plaintiff must prove Items of week¬ 
ly payrolls, after defendant pleads 
general issue.—Wolff v. Hopkins, 111 
So. 290, 145 Miss. 827. 

80. Mass.—Gagnon v. Ainsworth, 
186 N.E. 498, 283 Mass. 488. 

S.D.—Symms-Powers Co. v. Kennedy, 
146 N.W. 670, 38 S.D. 855. 

81. U.S.—Petersen v. Wellsvllle 
City, aCJLUtah, 14 F.2d 38. 

82. Ark.—^Lynch v. Stephens, 14 S. 
W.2d 267, 179 Ark, 118. 

83. Cal.—^Prophet v. Katzenberger, 
172 P. 776, 36 CalApp. 648. 

8*. Tex—Shaw v. Brennan, Civ. 
App., 22 S.W.2d 1092, error dis¬ 
missed. 
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to the pleadings and the issues raised thereby, and 
only such evidence, is admissible on behalf of plain- 
tiffss or defendant.86 

Thus, in the absence of an allegation to that ef¬ 
fect, it is not permissible for plaintiff to show as a 
part of his cause of action that an architect’s cer¬ 
tificate or estimate was fraudulently or unreason¬ 
ably withheld,*^ or fraudulently made,88 or that it 
was waived ;88 that a provision requiring plaintiff 
to give a bond guaranteeing coraplia ice with specifi¬ 
cations was waived or, where plaintiff claims for 
extra work, that the owner had waived a provision 


§ 568 

requiring a written order of the architect for alter- 
ations.9i 

§ 568. Variance 

In actions on contract, there must be a conformity 
between the pleadings and proof; but a variance, to 
be fatal, must be substantial and material, and under 
some statutes a variance Is not material unless the ad¬ 
verse party has been misled to his prejudice. 

In actions on contract, there must be a conformity 
between the pleadings and the proof, it being ob¬ 
vious that a party cannot declare on one cause of 
action and recover on the establishment of another 
and different one.®* However, if the proof can be 
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as. Or.—stark v. McKenna, 268 P. 
591, 124 Or. 832. 

Wash.—McBride v.v Callahan, 24 P.2d 
106, 173 Wash. 609. 

9 C.J. P 874 note 11, p 897 note 23. 
Instrome&t adnittliiff contract ned 
on 

' In action on a simple contract, 
sealed instrument constituting con¬ 
tract between defendant and third 
person containing admission of sim¬ 
ple contract sued on was admissible. 
—Jennings v.‘ Pope, 136 So. 471, 101 
Fla. 1476. ■ 

Evldenoo held admlaslble 
Ga—Pittman Const Co. v. Ellis, 147 
S.E. 420, 89 GaApp. 480. 

Or.—Davidson v. Madden, 178 P. 820, 
89 Or. 209. 

Te*.—Bldora Oil Co. v, Thompson,. 
CIv.App., 280 S.W. 788, reversed 
on other grounds, CumJlipp., 244 S. 
W. 505. 

9 C.J. p 874 note 11 [a] (l)-(8), [bj. 
■vldencs held Inadmissible 
Mass.—Hancock v. Winn, 160 N.B. 
888, 268 Masa 220. 

Mich.—Millar v. Macey Co., 248 N.W. 
879, 263 Mich. 484. 

Mont.—Cowan v, Browne, 206 P. 482, 
63 Mont 82. 

9 CJ. p 874 note 11 [a] (4), [c]. 

86. U.S.—Shaw V. Citizens' Bank of 
Haynesville, La, C.C.A.Ark., 10 P. 
2d 315. 

Cal.—Prentice v. Weaver, 266 P. 980, 
91 CaLApp. 810. 

9 QJ. p 874 note 12, p 893 note 69, 
p 897 note 23. 

Evidence held adnil8ri.ble 

(1) In action for breach of con¬ 
tract for hauling ice, wherein de¬ 
fendant denied each ' allegation of 
complaint evidence regarding occa¬ 
sion for dispensing with plaintiffs 
services, although not pleaded, 
should have been admitted after de¬ 
fendant’s manager testified he had 
dispensed with services.—^Toung v. 
Pure Ice Co., 14 P.2d 1030, 126 Cal. 
App. 760. 

(2) Where damages were not 
sought facts may be shown reliev¬ 
ing debtor from liability under con- 

17 CJ.S.-76 


tract although they might in an¬ 
other action, entitle debtor to re¬ 
cover.—City of Atlanta v. McJenkin, : 
136 S.B. 498, 163 Qa. 181. 

(3) Other evidence see 9 C-J. p ' 
874 note 12 [al (1). 

BvldMLoe held properly ezdlnded 

(1) In an action for a balance on 
a contract, testimony for defendant 
that it was mutually agreed that 
the work should be completed within 
sixty days was properly excluded, 
where there were no pleadings to 
support it—Jefferson Cotton Oil, 
etc., Co. V. Pridgen, Tex.Clv.App., 172 
S.W. 739. 

(2) Other evidence. 

D.C.—Everett v. Korzybsfci, 72 F.2d 
782, 63 App.D.C. 860. 

Idaho.—^Donahoe v. Herrick, 260 P. 

150, 44 Idaho 560. 

9 C.J. p 874 note 12 [a] (2). 

True ooiudderatlon for a contract, 
different from that expressed there¬ 
in, may be proved under appropriate 
allegations, and the admissibility of 
such evidence turns on the nature 
and clarity of the allegations of er¬ 
ror in the making of the instrument. 
—^Ruston Brick Works v. Heard, La. 
App., 177 So. 494. 

87. N.H.—Smith v. Boston, etc., R. 
Co.. 86 N.H 468. 

N.T.—Dwyer v. New York, 79 N.T.S. 

17, 77 App.Dlv. 224. 

9 C.J. p 874 note 13. 

88. Miss.—Standard Constr. Co. v. 
Brantley Granite Co., 48 So. 800, 
90 Miss. 16. 

Mo,—Williams v. Chicago, etc., R. 
Co., 20 S.W. 631, 112 Mo. 463, 84‘ 
Am.S.R. 408. 

9 C.J. P 874 note 14. 

80. N.Y.—Bossert v. Poerschke, 64 
N.Y.S. 783, 61 App-DIv. 881—Mc- 
Bntyre v. Tucker, 65 N.Y.S. 153, 86 
App.Dlv. 53. 

9 aJ. p 876 note 16. I 

sa S.D.—Symms-Powers Co. v. 
Kennedy, 146 N.W. 670, 33 B.D. 866. 

91. Tex.—Essex v. Murray, Civ. 
App.) 68 S.W, 786. 

98, Ala.—^Lawrenceburg Roller Mills 
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Co. V. Chas. A. Jones & Co., 86 So. 
719, 204 Ala. 69. 

Iowa.—^Economy Hog & Cattle Pow¬ 
der Co. V. Honett, 270 N.W. 842. 
Mo.—Ebbs v.' Neff. 80 S.W.2d 616, 
825 Mo. 1182—Delsel-Wemmer-Qll- 
bert Corporation v. David Chalm¬ 
ers Tobacco Co., App., 104 S.W.2d 
1029. 

N.J.—Robert Allen, Inc., v. Spring 
St Realty Co., 166 A. 199, 111 N.J. 
Law 88. 

N.Y.—James Talcott, Inc., v. Green- 
stein, 206 N.Y.S. 471, 210 App.Div- 
688—Elman v. Zlegfeld, 193 N.Y.S. 
133, 200 App.Div. 494. 

Or.—Pitts V. Crane, 286 P. 476, 114 
Or. 698—Taggart v. School Dlst 
No. 1 of Multnomah Cdunty, 191 P. 
669, 97 Or. 95, denying rehearing 
188 P. 912, 97 Or. 95. 

Tex.—Wood V. Ingram, Clv.App., 276 
S.W. 397. 

18 C.J. p 748 note 66.’ 

Beoovexy on ooutxaot or disafflrm- 
aaoe 

Whether an action is based on a 
contract or in disafflmaance of it is 
immaterial, where the same facts 
will support a recovery in either 
case,—^Luhrig Collieries Co. v. In¬ 
terstate Coal ft Dock Co., D.C.N.Y., 
281 F. 266. 

9a Al^—^Lawrenceburg Roller Mills 
Co. V. Chas. A, Jones ft Co., 86 So. 
719, 204 Ala. 69—Moore v. Pan 
Amerlcaji Petroleum Corporation, 
14'8 So: 440, 26 Ala.App. 452. , 

Idaho.—^Boyden v. United Mercury 
Mines Go., 267 P. 830, 46 Idaho 803. 
Ind.—Scholz v. Schneck’s Estate, 91 
N.E. 780, 174 Ind. 186—Schilling v. 
Indianapolis & C. Traction Co., 96 
N.E. 167, 61 Ind.App. 131, rehearing 
denied 97 N.B. 124, 61 Ind.App. 181 
—Light V. Schneck’s Estate, 91 N. 
B. 982, 46 Ind-App. 732—Vandalla 
Ry. Co. V. Keys, 91 N.B. 178, 46 
Ind.App. 258—Cool v. McDlll, 78 
N.E, 679, 88 lnd.App. 621. 

Mo.—BVanklln Bank v. International 
Hospital Equipment Co., 278 S.W. 
197, 217 Mo.App. 181—Nave v. 
I Dieckman, App., 208 S.W. 273. 
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reasonably construed to support the pleadings, there 
can be no variance, as a variance does not result 
from mere uncertainty or inconsistencies of the al¬ 
legations or the proof to be fatal, the variance 
must be substantial and material.^® Thus, proof of 
a ratification of a contract has been allowed under 
pleading respecting the execution thereof.®^ 

Proof that damages from a breach were less than 
the amount sued for does not constitute a vari- 
ance.97 

While, as appears in § 570 a infra, one suing on 
contract cannot recover on a different contract, yet 
if he declares on a written contract, he may recover 
on proof that it was signed by another in the pres¬ 
ence of, and for, the party to be charged, and at his 
instance or with his consent^* 

A contract may be inadmissible in evidence under 
one count of a complaint because of variance and 
yet be admissible under other counts.^** 

Under statutes in effect so providing, it is held 
that a variance between a pleading and proof is im¬ 
material, or not fatal, unless the adverse party has 


been actually misled to his prejudice.^ Further, 
where the court can see that a .trial has been had on 
the real issues without objection, it will not disturb 
a recovery on the ground that it was not embraced 
in the pleadings.^ However, when objection is sea¬ 
sonably taken or an exception presents the question, 
it is fatal to a recovery that it does not conform in 
all material respects to the allegations of the plead¬ 
ings ; the court will not ignore the whole office of 
a pleading and compel the parties to try their cases 
in the dark.8 

Building and construction contracts. In an action 
on a building or construction contract, a material 
variance between the allegations and the proof is 
fatal to a recovery,* unless such variance is cured 
by an amendment of the pleading.^ If, however, 
the proof substantially supports the pleading, the 
fact that it varies therefrom on some immaterial 
matter is not fatal.® Where a building contractor 
pleads performance and acceptance, proof of a 
waiver does not constitute a variance, as the accept¬ 
ance implies a waiver of all precedent conditions 
not performed.^ 


K.C.—Hicks y. Sykes, 145 8.IL 232, 
196 N.a 265. 

Ofcl.—Reno Wholesale Grocery 
Co. V. Keen, 220 P. 653, 654, 93 OkL 
196, quoting Corpus Jnzls. 

13 C.J. p 748 note 66, p 750 note 77. 
Held no VExlsaioe 

Cal.—Davidson v. Kessler, 61 P.2d 
174, 10 CaLApp.2d 89. 

Colo.—^Aspergren v. Tounker, 223 P. 
62', 74 Colo. 611. 

N.M.—^Telman v. Galles, 68 P.2d 1049, 
41 N.M. 56. 

94. OkL—^Producers’ Supply Co. v. 

Shirley, 170 P. 604, 69 Okl. 117. 
Tex.—Universal Credit Co. v. Towns, 
Clv.App.. 58 S.W.2d 864. 

Proof of offer made hy defendant 
held not a fatal varlanoe from an al¬ 
legation In the complaint that the 
offer was made by plaintiff.—Ross v. 
Andrews, 129 N.H. 244, 74 IndJ^p. 
481. 

95t. N.M.—Owen v. Thompson, 224 
P. 405, 29 N.M. 617. 

So, as to misstatement of whole con¬ 
tract see Infra i 570 a. 

▼arUnoe as to contract not sned on 
Variance as to the date of expi¬ 
ration of a contract which Is not the 
one sued on is Imnoaterlal.—^McPlke 
. V. Kardell Motorcar Co., Mo.App., 218 

S.W. 904. 

9^',' Ind.—Seymour Improvement Co. 
' V.' Viking Sprinkler Co., 161 N.B. 

889v 67 lnd:App. 179. 

NJ>.—QiUesple v. Common School 


Dlst No. 8, McLean County, 216 
N.W. 664, 66 N.D. 194. 

97. Tex.~Blaatland Oil Co. v. Penog- 
llo, Cly.App., 102 S.W.2d 1092, er¬ 
ror dismissed. 

98. Qa.—Happ Bros. Co. v. Hunter 
Mfg.. etc., Co., 90 S.B. 61, 146 Ga. 
886 . 

99. Ala.—^Henderson v. Holmes & 
Dawson, 85 So. 638, 204 Ala. 203. 

1. U.S.—^Valentine v. Quackenbush, 
Alaska, 289 P. 882, 162 C.C.A: 618. 
Or.—^Wlnn v. Taylor, 194 P, 867, 98 
Or. 556, affirming 190 P. 342, 98 Or. 
556. 

IS C.J. p 748 note 58, 
iL Ind.—Jenney Electric Co. v. Bran¬ 
ham, 41 N.E. 448, 145 Ind. 814, 83 
L.R.A. 896—^Porester v. Forester, 
88 N.H. 426, 10 Ind.App. 680. 

N.T,—^Romeyn v. Sickles, 15 N.EL 
698, 108 N.T. 860. 

3. Nev.—Christensen v. Duborg, 160 
P. 806, 307, 88 Nev. 404. 

N.T.—Romeyn v; Sickles, 16 N.B. 
698, 108 N.T. 650. 

4. Conn.—Maxslottl v. D1 Martino, 
180 A. 844, 108 Conn. 491. 

D.C.—Bing V. Rhodes, 47 App.D.Cj 
816. 

Bla.—Jones v. Pinellas County, 88 
So. 888, 81 Fla. 613. 

Ga.—Morris v. Peachtree Heights 
Park Co., 148 S.H. 909, 88 GkuApp. 
808. 

Ind.—^Home Development Co. v. 
Arthur Jordan Land Co., 196 N.E. 
887, 100 Ind.App, 458. 
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[Mo.—Shaffner v. Moore Shoe Co, 
App., 8 S.W.2d 263. 

Pa.—McCloskey v. Marks, 106 A- 729, 
268 Pa. 441. 

Tex.—Hewitt v. Buchanan, Clv.App, 
.4 S.W.2d 169. 

9 C.J, p 876 note 39. 

Ssolarlng on open accoiint 
Proof of contract to oonstruct 
building and furnish material con¬ 
stitutes material variance from 
pleading declaring on open account 
made up of material used.—Adkins 
V. Plkeville Supplying & Planing Mill 
Co., 296 S.W. 440, 220 Ky. 476. 

In dedaxation alleging fallnre to 
build sMlIfnll y, in accordance with 
the builder's agreement, plaintiff 
cannot recover for damages resulting 
from defects In the plan of construc¬ 
tion.—Pairman V. Ford, 89 A, 748, 70 
Vt 111. 

AUegatton held siiffloiaiitly sup. 
ported by proof.-Stiel v. Turner 
Real Estate Co., App., 249 S.W. 107. 

6. N.T.—NIemeyer v. Woods, 76 N. 
T.S. 668, 72 App.Dlv. 630, affirmed 
In 67 N.B. 1086, 176 N.T. 492. 

9 C.J. p 876 note 40. 
ft. Conn.—Mazslottl v. D1 Martino, 
180 A. 844, 103 Conn. 491. 

Mo.—Thomas v. Bambrlck Bros. 
Constr. Co., 176 S.W. 258. 189 Mo. 
App. 623. 

9 C.J. p 876 note 41. 

7. Ill.—^Walsh y. North American 
Cold Storage Co.. 103 N.E. 186, 260 
lUL 822, modifying 170 IlLApp. 898. 
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§ 569. -Express or Implied Character of 

Contract 

a. Allegation of express, and proof of 

implied, contract 

b. Allegation of implied, and proof of 

express, contract 

c. Pleading both express and implied 

contract 

a. Allegation of Express, and Proof of Implied, 
Oontract 

Generally, a plaintiff cannot, in an action brouflht on 


§ 569 

an express or special contract, recover, or Introduce evl* 
dence, on an Implied contract or quantum meruit, unless, 
under some authorities, he fails to establish the express 
or Implied contract. 

While there is authority to the contrary,8 partic¬ 
ularly where defendant's rights have been fully pro¬ 
tected, as where it appears that he was not misled,^ 
generally, and at common law, in an action brought 
on an express or special contract plaintiff cannot re¬ 
cover on proof of an implied contract, or on quan¬ 
tum meruit,unless the pleadings are amended to 


CONTRACTS 


a N.T.—Cole V. Conno, 171 N.T.S. 
400, 184 App.Dlv. 884-~E:ad6t2 v. 
Harwood, 188 N.T.S. 184. 

Contra Q-relf v. B. L. B. Motor Re¬ 
pair Co., 182 N.T.S. 766. 
a Idaho.—SarvlB v. Childs Bond & 
Mortgage Co., 286 P. 914, 916, 49 
Idaho 79, citing Corpns Jula. 

13 C.J. p 750 note 72. 

la U.S.—Edwards v. Robinson, C 
aA.Idaho, 8 P.2d 726. 

Arlz.—Town of Holbrook v. Glrand, 
80 P.2d 695. 

Colo.—-Reitler v. Olson, 187 P. 313, 
68 Colo. 65. 

Ga.—Seaboard Air Line Ry. Co. v, 
Henderson Lumber Co., Ill S.B. 
220, 28 Ga.App. 891—Shropshire v. 
Heard, 107 S.E. 802, 27 GsiApp. 256 
—Alford V. Davis, 96 S.E. 313, 21 
Ga.App. 820. 

Ind.—Scholz V. Sohneck’s Estate, 91 
N.B. 730, 174 Ind. 186—Cleveland, 
C C & St L. R, Co. V. Hollowell, 
88 N.E. 680, 172 Ind. 466—Indian¬ 
apolis Real Estate Board v. Will- 
son, 187 N.B. 400, 98 Ind.App. 72— 
Matthews v. Myers; 116 N.B. 969, 
64 Ind.App. 872—Schilling v. In¬ 
dianapolis & C. Traction Co., 96 N. 
E. 167, 61 Ind.App. 181, rehearing 
denied 97 N.B. 124, 51 Ind.App. 181 
—^Llght V. Schneck's Estate, 91 N. 
B. 982, 46 Ind.App. 782—Vandalla 
Ry. Co. V. Keys, 91 N.B. 173, 46 
Ind.App. 268—Cool v. McDUl, 78 
N.B. 679, 88 Ind.App. 621. 

Iowa.—Sammon v. Roach, 236 N.W. 
78, 211 Iowa 1104—Qregeraon Bros. 
V, J. G. Cherry Co., 231 N.W. 860, 
210 Iowa 638—Charles G. Lowery 
Co. V. Lamp, 205 N.W. 638, 200 
Iowa 863—Gladstone v. Sanborn, 
167 N.W. 189. 

Kan.—Smith v. Board of Education 
of City of Liberal, 222 P, 101, 116 
Kan. 165. 

Ky.—Prult Growers Express Co. v. 
Citizens Ice & Fuel Co., 112 S.W. 
2d 54, 271 Ky. 880—Flynn’s Bx'r v. 
Mullett 70 S.W.2d 978, 254 Ky. 90, 
disapproving and not following 
Ruehl V, Davidson’s Bx’r, 84 S.W. 
2d 937, 287 Ely. 63—McGavock v. 
McGavock, 66 S.W.2d 400, 246 Ky. 
679—Moore v. Stanflll, 81 S.W.2d 
610, 286 Ky. 872—Bates v. Starkey, 


279 S.W. 848, 212 Ky. 847—Stand¬ 
ard Sanitary Mfg. Co. v. Stump, 
278 S.W. 683, 212 253. 

La.—Dalgam v. New* Orleans Land 
Co„ 111 So. 271, 162 La. 891—Mil¬ 
ler V. Krouse, App., 177* So. 472— 
Keen v. Delatte, 8 La.App. 41. 
Mass.—Cutter V. Arlington Const 
Co.. 167 N.B. 266, 268 Mass. 88— 
Greene v. Boston Safe Deposit & 
Trust Co., 152 N.B. 107, 265 Mass. 
519. 

Mich.—Millar v. Macey Co., 248 N.W. 
879. 263 Mich. 484. 

Mo.—Mills V. Metropolitan St. Ry. 
Co., 221 S.W. 1, 282 Mo. 118—Hoff¬ 
man V. Mastln, App., 119 S.W.2d 
1027—^Hadley-Dean Glass Co. v. 
Kay, App., 118 S.W.2d 31—Whit¬ 
worth V. Monahan's Estate, App., 
Ill S.W.2d 981, transferred 100 S. 
W.2d 460, 339 Mo. 1128—Carter v. 

I Farmers Bank ot Charlton County, 

! App., 108 S.W.2d 162—Delsel-Wem- 
mer-Gllbert Corporation v. David 
Chalmers Tobacco Co., App., 104 S. 
W.2d 1029—Pay v. Missouri Pow¬ 
er & Light Co.. App., 33 S.W.2d 
1066—Haverstick v. Brookshire, 
App., 28 S.W.2d 482—Bay v. Bed- 
well, App., 21 S.W.2d 208—Roll v. 
IngUsh, 279 S.W. 769, 220 MoAjjp. 
1077—City of Salisbury v. Lynch- 
McDbnald Const Co., App., 261 S. 
W. 366—Hutchinson v. Swope, 
App., 266 S.W, 184—^Bay v. Wank, 
App., 266 S.W. 824—Law Report¬ 
ing Co. V. Whitaker, App., 264 8. 
W. 716—Shoemaker v, Johnson, 
204 S.W. 962, 200 Mo.App. 209. 
Ohio.—Harris v. Hammel, 12 Ohio N. 
P„N.S., 439. 

OkL—Brown v. Wrightsmaa, 61 P. 

2d 761, 176 Okl. 189. 

Op.—W illiams v. Ledbetter, 285 P. 
214,132 Or. 146-r-Taggart v. School 
Dlat. No. 1 of Multnomah County, 
191 P. 669, 97 Or. 96, denying re¬ 
hearing 188 P. 912, 97 Or. 96. 

Pa.—Township of Luzerne v. Fay- 
- ette County, 199 A. 327, 880 Pa. 
247—Diggs y. Taylor & Co., 198 A- 
51, 329 Pa. 886—Nu,ebling v. Bor¬ 
ough of Topton, 186 A. 726, 828 Pa, 
154. 

S.C.—Riddle V. George, 187 S.B. 624 
181 S.a 860—Howard & Poster 

1203 


Co. V. Citizens' Nat. Bank of Un¬ 
ion. 180 S.B. 758, 133 S.C. 202— 
Buckeye Cotton Oil Co. v. Mathe- 
son. 89 S.E. 478, 104 S.C. 430. 

Tenn.—^Town of Franklin v. Hermit¬ 
age Engineering Co., 12 TeruxApp. 
434. 

Tex—Southern Casualty Co. v. Flow¬ 
ers, Com,App., 38 S.W.8d 670, af¬ 
firming, Clv.App., 23 S.W.2d 607— 
Pranzen Motor Co. v. Wentz, Civ. 
App., 122 S.W.2d 236—^Walnwright- 
West Oils v. Cooke, Clv.ADP., 103 
S.W.2d 847, error dismissed—Dal¬ 
las Joint Stock Land Bank of Dal¬ 
las V. Colbert, Clv.App., 98 S.W.2a 
239, reversed on other grounds 
Colbert v. Dallas Joint Stock Land 
Bank of Dallas, ComApp., 102 8. 
W.2d 1031—0-W-R Oil Co. v. 
SoweU, Civ.App., 82 S.W.2d 1099, 
error dismissed—Joe B. Winslett 
Inc., V. City of Hamlin, Civ.App., 
66 S.W.2d 237—McClory v. Schnei¬ 
der, Clv.App., 61 S.W.2d 788, er¬ 
ror dismissed—^Frierson v. Mc- 
Graw, Civ.App., 88 S.W.2d 478, 479, 
citing Ooxpus Juris—^Brown v. Wo¬ 
mack, CIV.App., 18 B.W.2d 685— 
Employers’ Indemnity Corporation 

V. ^uthwest NaL Bank, Civ.App., 
299 S.W. 676, reversed on other 
grounds Southwest Nat Bank v. 
Employer's Indemnity Corporation, 
ConuApp., 12 S,W.2d 189—Kelly v. 
Rozelle, Clv.App., 294 S.W. 699— 
Wood v. Ingram, Civ.App., 275 S. 

W. 397—Shelton v. Lemmon, Civ. 
App., 268 S.W. 177—^Farmers' Nat 
Bank of Cooper v. Allard, Clv.App.. 
262 S.W. 793—Scott v^ Murphree, 
Civ.App., 248 S.W. 468—Evangeli¬ 
cal Lutheran Bethel Church v. 
Love, Clv.App., 248 S.W. 616. 

Wis.—Schultz V. Andrus’ Estate, 190 
N.W. 88, 178 Wis. 368. 

6 C.J. p 1408 note 6—18 C.J. p 748 
note 69. 

Under cods 

"I do not believe that it was the 
Intention under the code to be so lib¬ 
eral, or so loose, that we may state 
one case and prove another. In¬ 
deed It Is just as Important now as 
ever when remedies were afforded 
by the common law, because the code 
did not undertake to abolish the dls- 
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conform to the proofThe fact that defendant 
denies the agreement has been held not to alter the 
rule but, under other authority, the fact that an 
express or special contract was pleaded does not 
prevent a recovery on an implied contract or on 
quantum meruit, where plaintiff fails to establish 
the express or special contract.^* It has also been 
held that where plaintiffs pleading does not disclose 
whether the contract was express or implied, he 
may recover on a quantum meruiti^ 

So, proof of an implied contract,or of reason¬ 
able value of services rendered, or quantum meru- 
it,i® is not admissible under a complaint or declara¬ 


tion on an express contract 

An allegation of an express contract is not sup¬ 
ported by proof of a statutory liability.!'^ 

b. Allegation of Implied, and Proof of Express, 
Contract 

It Is a fatal variance to allege an Implied contract 
and prove a special or expreis contract, unless defendant 
has not been misled. 

Where an action is on an implied contract to re¬ 
cover the reasonable value of goods or services, and 
the proof shows a special or express contract for a 
stipulated price, the variance is fatal,^® unless, un- 


tlnctions between rights and causes 
of action, ... No rule should be 
more rigidly adhered to than that an 
action should be founded upon a 
definite theory, which cannot be 
thereafter changed and departed 
from."—Harris v. Hammel, 12 Ohio 
N.P..N.S., 429, 432. 

Terns of express oontraot tn dis¬ 
pute 

Generally, recovery on quantum 
meruit on theory of Implied contract 
cannot be had where terms of claim¬ 
ed express contract are disputed.— 
Vanderhoef v. Parker Bros. Co., 265 
N.W. 449, 267 Mich. 672, 

Xt withdraws his count 

on qTiautum meruit and elects to 
stand on an express contract, recov¬ 
ery can only be had on that theory. 
—Goben v. Des Moines Asphalt Pav¬ 
ing Co., 224 N.W, 786, 208 Iowa 1113. 
“gpeolal” or “express” contract 
There Is no fatal variance between 
contract alleged whl 6 h was termed 
“special contract" and one found by 
court which was “express contract,” 
althoxigh Its terms were not precise¬ 
ly those of alleged contract—Gibson 
V. McReynolds, 166 P. 921,. 176 Cal. 
263. 

Told oontraot 

However, where a complaint counts 
on a building contract which Is void 
for failure to record a written mem¬ 
orandum thereon as required by 
statute. It does not prevent plaintiff 
from recovering the reasonable value 
of the labor and materials famished 
on proof that such reasonable value 
was the contract price.— Manni-r v. 
R L..Radke Co., 186 P. 62, 166 Cal. 
383. 

Fleadbig hSld not on upress com. 
traot, BO as to prevent recovery on 
proof of quantum meruit. 

Tex.—Travis v. Kennedy, Clv.App.. 
.^6 S.W.2d 444. 

■Dtah.—Christensen v. Johnson, 61 P. 

2d 697, 90 Utah 273. 

Oomfllanoe wt^ contraot; accept- 
.. anee of beneftts 
Generally, where there Is a special 
contract pleaded, no recovery can be 
had on qxiantum memlt without. 


showing a compliance with the con¬ 
tract; hut there Is an exception 
where “the party who has the right 
to Insist upon . . . full perform¬ 
ance . . . has voluntarily ac¬ 
cepted the benefit of part perform¬ 
ance."—I. C. Drewrey Contracting 
Co. V. Ramsey, 140 So. 587, 689, 224 
Ala. 463. 

COalm for semoes against decedent's 
estate 

"However, there appears to be an 
exception [to the rule above stated] 
where there Is a claim for services 
against a decedent's estate and there 
Is an allegation of contract, and no 
contract oan be proven, or should 
any such contract be Incapable of 
performance, and services are ren¬ 
dered, such allegations of contract 
may, nevertheless, rebut the pre¬ 
sumption of payment and justify a 
recovery upon a quantum meruit”— 
In re Roch’s Estate, 16 Pa.Dlst & 
Co. 700, 708, 

Payment under mutual mistake 

However, in an action on an ex¬ 
press contract, defendant may re¬ 
cover for money paid on such con¬ 
tract under a mutual mistake of 
fact, where his answer Is ^rawn on 
that theory.—Bank of Ethel 7 . Col- 
men, Mo.App., 290 S.W. 1022. 

Notice of motion 

Plaintiff seeking recovery on a 
contract by notice of motion, a stat¬ 
utory procedure, is confined to re¬ 
covery on that basis.—Belcher v. 
Huddle, W.Ta., 197 S.B. 730. 

11 . Aria.—^Town of Holbrook v. Glr- 
and, 80 P.2d 695. 

Ky.—^Fowler v. Thomson, 286 S.W. 
1047, 198 Ky. 698. 

Pa.—Nuebllng v. Borough of Top- 
ton, 186 A. 726, 828 Pa. 154. 

12. Ky,—^Kineon v. Rich, 100 S.W. 
249, 30 Ky.L. 1107. 

13. Ill.—^Anderson v. Blesman & 
Carrlck Co., 4 N.E.2d 639, 287 IlL 
App. 607. 

Mich.—Case v. Rudolph Wurlltzer 
Co., 162 N.W. 977, 186 Mich. 81. 
N.T.—Sturtevant v. Flss, etc., Horae 
Co., 169 N.T.S. 899, 178 App.Dlv. 

118. I 


14. N.J.—Colloty V. Schuman, 70 A. 
190, 76 N.J.Law 602, affirming 66 
A. 938, 76 N.J.Law 97. 

Okl-Producers' Supply Co. v. Shlr^ 
ley, 170 P. 604, 69 Okl. 117. 

15. Mass.—^Worthington v. Ply¬ 

mouth County R Co., 47 N.E. 403, 
168 Mass. 474. 

Tex.—Ferguson v. Rhoades Drilling 
Co., Civ.App., 271 S.W. 165—Mc¬ 
Coy’s Estate V. Brown, Clv-App., 
268 S.W. 241. 

Building and oonstmotion contract 
Ill.—See Graczykowaki v. Wyaocki, 
199 IllJLpp. 442. 

Tex—Hartwell v. Frldner, Clv.App., 
217 S.W. 231, dismissed for want 
of jurisdiction. 

16. Iowa.—^Feltes v. Tobin, 171 N. 
W. 739, 187 Iowa 11—Cammack & 
Son V. Welmer, 162 N.W. 686, 181 
Iowa 1. 

Mich.—Millar v. Macey Co., 267 N.W. 

821, 269 Mich. 265. 

Mont—Schwab v. Peterson, 260 P. 
711, 80 Mont 214. 

Pa.—Witten v. Stout 181 A. 860, 284 
Pa. 410. 

Tex—McCoy’s Estate v. Brown, Civ. 

App., 268 S.W. 241. 

18 C.J. p 749 note 62. 

Admissibility of evidence as to val¬ 
ue of services or subject matter 
see infra i 602. 

Building contract 

Ga.-~'Sbannon v. Success Const C6., 
166 S.E. 206, 171 0&. 619. 

In action to recover for work and 
materials alleged to have been fur¬ 
nished under a contract which Is 
not denied, the only issue made be¬ 
ing as to the contract price. It Is er¬ 
ror to admit evidence of reasonable 
value.—Fladung v. Dawson, 43 P. 
1107, 6 CaLUnrep.Cas. 286. 

17. Mass.—Arlington v. Lyons, 181 
Mass. 328. 

16 . Ind.—Cleveland, a C. & St L. 
R. Co. V. HolloweU, 88 N.E. 680, 
172 Ind. 466. 

Mo.—State ex reC Concrete & Steel 
Const Co. V. Southern Surety Co., 
294 S.W. 128, 221 Mo.App. 67. 
Neb.—United States Rubber Co. v. 
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der some authorities, defendant’s rights have been 
protected and he has not been misled however, 
it is to be noted that, as appears in § 9 c (2) (b) of 
the title Assumpsit, an implied undertaking may, in 
some circumstances, be the basis of an action of as¬ 
sumpsit even where an express promise exists. 
When the express contract is not binding oh the 
parties, proof thereof will not constitute a variance 
in an action on quantum meruit.20 

c. Pleading Both Express and Implied Contract 

A plaintiff pleading an express and an implied con¬ 
tract may recover on proof of either, as where he pleads 
them in the alternative or In separate counts. 

It has frequently been held, under statutory pro¬ 
visions or independently thereof, that plaintiff who 
declares on both an express and an implied contract 
may recover on proof of either one.2i So, plain¬ 
tiff who pleads an express and an implied contract 
in the alternative,^^ or in separate counts,^* may 
introduce proof in support of either theory. 

Where plaintiff is permitted to bring his action 
in two counts, he cannot he compelled to elect on 
which one he shall submit his case hut if defcnd- 
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ant admits the contract, it is error to submit the 
case on a count declaring on quantum meruit^B 

§ 570. -Misstatement of Whole Contract 

a. In general 

b. Pleading substance and legal effect of 

contract 

c. Proof more ample than allegations 
a. In General 

In the absence of a waiver, ratification, or estoppel, 
a party may not recover on proof of a contract essentially 
variant from that alleged In his pleadings. 

It is almost elementary that, in the absence of a 
waiver, ratification, or estoppel,^* plaintiff who de¬ 
clares on a special or express contract and proves a 
contract essentially variant from the one declared 
on, cannot recover, as the allegations and the proof 
must correspond; in other words, that, as variously 
stated, the contract relied on must be established as 
pleaded, a party cannot sue on one contract and re¬ 
cover on another, and a plaintiff suing on contract 
must recover, if at all, on the identical contract al- 
leged.27 A variance between a contract set forth in 


Grigsby. 204 N.W. 817, 118 Neb.' 
696. 

Tex.~Joe B. Winslett, Inc., v. City 
of HamUn. Civ.App., B6 S.W.2a 237 
—Farmers’ Nat. Bank of Cooper v. 
Allard, Civ.App.. 262 S.W. 798. 

18 C.J. p 749 note 68. 
neading luld. to allege Implied oon^ 
tract 

Tenn.—Moore v. Hudson, 7 Tenn.App. 
199. 

Bights as locator 
That party to contract is found to 
have rights founded on his status as 
locator does not exclude existence of, 
or recovery on, express contract— 
Gibson V. McEeynolds, 166 P. 921, 
176 Cal. 263. 

19. Minn.—MeW v. Saterbak, 160 
N.W. 901, 128 Minn. 304, 806. 

18 C.J. p 760 note 73. 

20. S.D.—Werre v. Northwest 
Thresher Co., 181 N.W. 721, 27 S. 
D. 486. 

m. Iowa.—^Ransom-EJUls- Co. v. Bp- 
pelsheimer, 218 N.W. 566, 667, cit¬ 
ing Corpus Juris. 

Mass.—MacDonald v. Kavanaugh, 
166 N.B. 74d, 269 Mass. 439. 

Mich.—In re Moon’s Estate, 188 N. 

W. 467, 219 Mich. 104. 

Mont.—Wilcox V. Newman, 190 P. 
188, 68 Mont 64. 

N.T.—Plarmon v. Alfred Peats Co., 
164 N.B. 314, 243 N.Y. 478, revers¬ 
ing 214 N.T.S. 263, 216 App.Dlv. 
368. 

•Or.—Roberts v. Gerllnger, 263 P. 
916, 918, 124 Or. 461, oiUng Cot- 


pns Juris—Portland Pulley Co. v. 
Breeze, 199 P. 967, 101 Or. 289. 

Tex.~Batea v. Southwestern Plaster¬ 
ing Co., CIV.App., 242 S.W. 1081. 

Wis.—^Andrew v. Brecker, 282 N.W, 
609. 

18 C.J. p 750 note 71. 

Pleadings held sufdoleatly bro84 

to warrant recovery on proof of Im¬ 
plied contract 

Tex—^Plrst Nat Bank v. Mangum, 
Civ.App., 194 S.W. 647, error re¬ 
fused. 

Va.—^Adam-Chriatlan Co. v. McGa- 
vock, 187 S.E. 874, 147 Va. 262. 

21L Tex—^Thames v. Clesl, CivApp., 
208 S.W. 196. 

Wash.—Holmes v. Radford, 265 P. 
1089, 143 Wash. 644. 

13 C.J. p 749 note 68. 

Building contract 

-lex.—Shear v. Bruyere, Clv.App., 187 
S.W. 248. 

23. Tex—Thames v. Clesl, Civ.App., 
208 S.W. 195. 

W.Va.—Cochran v. Craig, 106 B.B. 
688 , 88 W.Va. 281. 

13 C.J. p 760 note 71. 

24. W.Va.—Cochran r. Craig, su¬ 
pra. 

13 C.J. p 760 note 71. 

2d. Iowa—Tuffree v. Steward, 80 N. 
W. 681, 109 Iowa 600. 

26. Aria—Hermance v. Public 
School Diat No, 2 of Maricopa 
County, 180 P. 442, 20 Aria. 814. 

Tex—Snow v. Prince, Com.App., 13 
S.W.2d 342, affirming, Civ.App., 4 
S.W.2d 606. 


27. Cal.—Braall v. Pacific American 
Petroleum Co., 292 P. 275, 108 Cal. 
App. 737—Coallnga Mohawk Oil 
Co. T, R. H. Herron Co., 199 P. 
813, 58 CaLApp. 75. 

Colo.—Seifert v. Glldersleeve, 268 P. 
689, 84 Colo. 81. 

Del.—Milford Co. v. Short, 101 A. 
288, 6 Boyce 562. 

Ga.—^Williams v. Bldrldge, 186 S.B. 
217, 63 Ga.App. 446. 

Iowa.—^Economy Hog & Cattle Pow¬ 
der Co. V. Honett 270 N.W. 842— 
Scanlan & Murphy v. Fahey, 179 
N.W. 623, 189 Iowa 1166. 

Ky.—Hahn v. Dora, 2 Ky.Op. 248. 

Mich.—Oakley v. Duluth Superior 
Dredging Co., 194 N.W. 128, 223 
Mich. 478. 

Miss.—Upton V. Adcock, 110 So. 774, 
145 Miss. 872. 

Mo.—Jones v. Hill, 18 S.W.2d 382— 
Deiael-Wemmer-Gllbert Corpora¬ 
tion V. David Chalmers Tobacco 
Co., App., 104 S.W.2d 1029—Col¬ 
lins y. People’s Bank of Salisbury, 
App., 38 S.W.2d 189—John A. Bek 
Co. V. Fruit Supply Co., App., 289 
S.W. 856—Ross-Saskatoon Lumber 
Co. V. Turner, Dennis & Lowry 
Lumber Co., Aj)p., 258 S.W. 119— 
Reiter v. Northwestern Interna¬ 
tional Ins. Co. of Milwaukee. 243 
S.W. 197, 211 MoAlPP. 290—Wams- 
gany. v. Blanke-Wenneker Candy 
Co., App., 216 S,W. 1026. 

Hr.G—Ollis v. Drexei Furniture Co,, 
92 S.B. 371, 178 N.C. 642. 

Okh—Guy Harris Buick Co. v. Boyd, 
222 P. 269, 270, 97 OkL 68, citing 
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a plea or answer and that given in evidence is 
equally fatal to the defense.®^ 

A variance to be fatal, however, must be substan¬ 
tial and material,29 and, it has been held, must mis-, 
lead the opposite party.® 9 

In accordance with these rules; it has been held 
that proof of a conditional or contingent agreement 
under an allegation of an absolute promise consti¬ 


tutes a fatal variance and, similarly, it is a ma¬ 
terial variance to prove an absolute promise under 
an allegation of a conditional promise.®® 

Where a contract is executed in duplicate, and 
the copy retained by plaintiflf is altered, he cannot, 
after suing on it as altered, recover on proof of its 
terms according to the copy retained by defend¬ 
ant;®® but a variance between duplicate copies is 


Oorpna Juris—^EI Reno Wholesale 
Grocery Co. v. Keen, 220 P. 663, 
656, 98 Ohl. 198, quoting Ooipus 
Juris. 

Tex.—Giant Mfg. Co. v. Davis, Com. 
App., 121 S.W.2d 690, reversing, 
Civ.App., 91 S.W.2d 1099—Ware v. 
Poindexter Furniture & Carpet Co., 
Com.App., 117 S.W.2d 420, revers¬ 
ing. Civ.App.. 88 S.w.2d 718—Gil¬ 
mer V. Graham, Com.App., 62 S.W. 
2d 268, reversing, Civ..Aj?p., 26 S.W. 
2d 687—^Hillmer v. Asher, Com. 
App., 29 S.W,2d 1011, reversing, 
Civ.App., 19 S.W.2d 89—^Associated 
Seeds V. Scholtz, Clv.App., 123 S. 
W.2d 978—Chambers v, Riggs, Civ. 
App., 86 S.w.2d 618, error dis¬ 
missed—^Worth Petroleum Co. v. 
Calllhan, Clv.App., 82 S.W.2d 1060 
—Meier v. Schoenfeld, Clv.App., 68 
S.W.2d 687, error dismissed—Con¬ 
tinental Oil Co. v. Baxter, Clv.App., 
69 S.W.2d 463—Batson v. Coley & 
Wilson, Clv.App.. 59 S.W.2d 445— 
Crane v. Colonial Holding Corpo¬ 
ration, Civ,App., 57 S.W.2d 316— 
Rohlchaux v. Bordages, Clv.App., 
48 8.W.2d 698, error refused—Clem 
v. Fulghum, CivApp., 87 S.W.2d 
201, affirmed, Com.App., 68 S.W,2d 
16—Shade v. Anderson, ClvApp., 
36 S.W.2d 1041—^Wlnnsboro Grain 
& Grocery Co. v. Moore, Civ.App., 
36 S.W.2d .781, reversed on other 
grounds Moore v. Wlnnsboro Grain 
& Grocery Co., Com.App., 61 S.W, 
2d 982—^Unlon Indemnity Co. v. 
Colorado Nat Banlc, ClvApp., 38 
S.W.2d 257—Wichita County v. 
Allred, Clv.App., 27 S.W.2d 668— 
Atlas Torpedo Co. v. tJ. S. Torpedo 
Co., C1V.APP., 15 S,W.2d 150—D. H. 
Adams & Co. v. Texas Pacific Coal 
& OU Co., Clv.App,, 276 S.W. 1100 
—Trimble v. J. C. Engleman, Ino., 
CIv.App., 268 S.W. 1068—Bland v. 
Cnice, Civ.App., 288 S.W. 720—Mc¬ 
Connell v. Payne & Winfrey, Civ. 
App., 229 S.W. 866—Padgltt- Bros. 
Co. V. Dorsey, avApp., 194 S.W. 
1124. 

W.Va.—RusseU v. Marsh Fork Coal 
Co.. 188 S.H. 466, 108 W.Va. 728. 

9 C.J. p 876 note 39 [a] (3)—18 C.J. 
p, 760 note 79, p 761 notes 80, 81. 

Effect of subsequent agreement see 
. infra' I 677. 

yftdlBg oontraet 

Of)hii'---Maaslottl v. D1 Martino, 130 
' i. 8«(. l68 'Coxm. ‘491. 


Proof of aiffeient oontraot with 
agent 

Under a complaint for services 
performed under a contract between 
plaintiff and defendant corporation’s 
committee, plaintiff cannot prove an¬ 
other contract with an agent of de¬ 
fendant.—Brlgger V. Mutual Reserve 
Fund L. Assoc., 77 N.T.S. 862, 76 
App.Div. 149. 

Total failure of proof 
Proof of another contract than 
that pleaded amounts to total fail¬ 
ure of proof of contract relied on by 
pleader and defeats recovery there¬ 
on.—Deisel-Wemmer-Gllbert Corpo¬ 
ration V. David Chalmers Tobacco 
Co., Mo.App., 104 S.W.2d 1029. 
OontraotB identUled 
Evidence Is sufficiently clear to 
Identify the contract alleged and the 
contract proved.—Maazlottl v, D1 
Martino. 180 A 844, 103 Conn. 491. 
jeoisgatloii, of charge for lervloes 
An allegation that a party charged 
a certain sum for bis services, with¬ 
out any allegation of their value or 
of an agreed compensation. Is not 
sufficient to let in proof of a claim 
for that or any amount—^Farrington 
V. Wright 1 Minn. 241. 

2 a Mo. — Deisel-Wemmer-Gllbert 
Corporation v. David Chalmers To¬ 
bacco Co„ App., 104 S.W.2d 1029. 

. 13 aj. p 761 note 82. 

28. Cal.—Gardiner v. Burket 40 P. 
2d 279, 3 Cal.App.2d 666 —Johnson 
y. De Waard, 298 P. 92, 113 Cal. 
App. 417. 

N.T.—Henry v. Cleland, 14 Johns. 
400. 

Tex.—^Briscoe v. Bright's Adm'r, 
Com.App., 281 S.W. 1082, reversing 
Bright y. Briscoe, Civ App., 202 S, 
W. 183. 

Utah.—-Stevens & WalUs v. Golden 
Porphyry Mines Co., 18 P.2d 908, 
81 Utah 414. 

IS GJ. p 761 note 88 . 

Dlffetenoa'ln quantity or degree Im- 
material 

Cal.—Gibson v. McReynolds, 166 P. 
921, 176 Cal. 268. 

Were clerical error In a written 
contract will not constitute a fatal 
variance from the contract as plead¬ 
ed, where it is apparent from the 
reading of the written instrument 
that its meaning and purport as 
pleaded are identical with the orlg- 
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InaL—Mulligan v. Smith, 76 P. 1063, 
82 Colo. 404—18 GJ. P 762 note 86 . 

Variance held to relate to mode of 
payment for services, rather than to 
any essential term of the contract 
—Jackson Lumber Co. v. Trammell, 
74 So. 469, 199 Ala. 636. 

XJse of term 'Skhont" or "approxi¬ 
mately*' 

( 1 ) Pleading a contract' to take 
out a certain number of ties and 
proving a contract to take out. 
"about” that number do not con¬ 
stitute a variance.—Cavender v. B. 
Johnson & Son, Mo.App., 212 S.W. 
53. 

(2) Three thousand one hundred 
eighty eight dollars and fifty-three 
cents, proved at trial as amount due 
for work and labor performed, can¬ 
not as matter of law be said not to 
be approximately three thousand dol¬ 
lars, as pleaded.—Harris v. Latti- 
more, Tex.Clv.App., 44 S.W.2d 1037, 
error dismissed. 

90. CaL—Gardiner v. Burket, 40 P. 

2d 279, 8 CaLApp.2d 666 . 
Msdescrlptlon 

Where the variance between 
pleading and proof of a contract 
amounts merely to a misdescription^ 
It Is fatal only if the misdescription 
tends to mislead and surprise the ad¬ 
verse party.—McConnell v. Payne & 
Winfrey, Tex.Clv.App., 229 S.W. 356. 

Vhfier statutes providing that a 
variance, to be regarded as materl&L 
must have misled the party to his 
prejudice, the fact that the evidence 
tends to establish the version of the 
contract set up by defendant rather 
than that alleged by plaintiff is not 
fataL 

Cal—Antonelle v. Kennedy, etc.. 
Lumber Co., 78 P. 966, 140 Cal. 309. 
Wyo.—Kuhn v. McKay, 49 P. 478^ 
61 P. 205, 7 Wyo. 42. . 

18 GJ. p 762 note 86 . 

31. Fla.—Helie v. Wickersham, 187 
So. 226, 108 Fla. 264. 

Tenn.—^Ragsdale v. Dyer, 266 S.W. 
91,' 160 Tenn. 496. 

Tex—^McAlister v. Bivings, CIvApp.^ 
29 S.W.2d 863. 

38. Maas.—Pope & Cottle Co. v. 
Wheelwright, 138 N.E. 106, 248 
Mass., 221. 

33, Mo.—Koons v, St Louis Car go.,. 
101 S.W. 49, 208 Mo. 227. 
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immaterial if it is minute, such as a substitution of 
figures for numbers spelled out.^* 

b. Pleading Substance and Legal Effect of Gon< 
tract 

There Is no variance where a contract which Is set 
out In the pleading is introduced in evidence. If the 
substance and legal effect of a contract are alleged, 
there must be substantial conformity between the in* 
strument alleged and that proved. 

Where plaintiff sets out the contract in haec verba 
and makes it a part of his initial pleading, there can 
be no variance in the introduction of the contract in 
evidence.®® Where the declaration, complaint, or 
petition purports to set out a contract according to 
its substance and legal effect, it is ordinarily su£5- 
cient if the contract proved and the one alleged cor¬ 
respond in all essential particulars; but if the con¬ 
tract given in evidence is substantially different 
from that declared on, the variance will be fatal to 
a recovery.®® An action for wages will be sustain¬ 
ed only by proof that the services were performed; 
and where plaintiff seeks damages for a breach of 
contract to employ, the case must be so pleaded.®^ 

c. Proof More Ample than AUegationa 

Proof of mattera beaidea those alleged is not a vari¬ 
ance if the proof essentially supports the averment, un¬ 


less the contract Is entire; but proof of two contracts 
does not support an averment of one, and plaintiff may 
not prove an entire contract relating to distinct subjects 
when he declares aa to only one. 

An averment of a single contract is not supported 
by proof of two subsisting contracts;®® and plain¬ 
tiff cannot give in evidence an entire contract relat¬ 
ing to two distinct subjects when he declares as to 
only one of them.®® However, it is no variance 
that defendant promised other distinct matters in ad¬ 
dition to that alleged, if the proof supports the aver¬ 
ment as far as is requisite, unless the contract must 
be regarded as entire.^® Further, it is not a fatal 
variance that a writing offered in support of the 
contract declared on also contains words not plead¬ 
ed, if they do not in themselves alter the meaning of 
the words pleaded.^! 

§ 571. — Misstatement of Particular Part 
or Term of Contract 

A variance aa to a material part or term of a contract 
may be fatal, but a variance as to a portion not affecting 
the iasuea is Immaterial. 

Variance in the statement of a particular part or 
material term of a contract may be as fatal to plain¬ 
tiff’s case as a misstatement of the whole con¬ 
tract.^® Under this rule, a variance between the 


n. Iowa.—Kirkwood v. Perry Town 
Lot, etc.. Co., 169 N.W. 774, 178 
Iowa 248. 

35. Ala.— Becker Rooflnjr Co. v. Pike, 

160 So. 692, 230 Ala. 289. i 

Teac.-- Spencer v. McCarty, 46 Tex. 
213. 

Bepalxa axe provalilo under a peti¬ 
tion to which has been annexed a 
contract setting out the Items of re¬ 
pair chargeabla—Blodgett Const. Co. 
V. Board of Com'rs Caddo Levee 
Dlsi. 96 So. 281, 168 La. 628. 

36. Cal.—Mills V. Oeo. A. Moore & 
Co., 178 P. 304, 39 Cal.App. 94. 

Conn.—Mazziottl v. DI Martino. 130 
A 844, 108 Conn. 491. 

18 CJ. p 762 note 89. 

Averment of eontxaot to buUd ship 
is not supported by proof of a con¬ 
tract to finish a ship partly built— 
Smith v. Barker, Conn., 8 Day 812, 
22 P.Cas.No. 18.018, 

Avexment of eontxaot to tow safely 
A declaration which alleges a con¬ 
tract to tow a vessel and cargo out 
safely and securely Is not supported 
by proof of a contract to tow out 
free from a particular description 
of danger.—Pennsylvania, etc., Steam 
Nav. Co. V. Dandrldge, 8 GUI & J*. 
Md., 248, 29 Am.D. 643. 

Demand for money as demand for ax^ 
tlMas 

In an action on a contract to de¬ 


liver certain articles when called for, 
plaintiff must allege a demand for 
the articles and a refusal to deliver 
them; and an allegation of a demand 
tor the amount' of the articles in 
money will not admit’ proof of a 
demand for the articles themselves. 
—Snow V. Johnson, 1 Minn. 48. 
Exxoneous construotion 
Where complaint was based on 
written agreement and proof showed 
breach thereof entitling plaintiff to 
recover, there was no variance mere¬ 
ly because plaintiff's construction of 
contract was erroneous.—W. L Hol¬ 
lingsworth & Co. V. Haas, 45 P.2d 
360. 6 CaLApp.2d 619. 

37. Neb.—Culbertson Irrigating, 
etc., Co.. 63 N.W. 947, 46 Neb. 668. 
N.T.—^Howard v. Daly, 61 N.T. 862, 
19 Ain.R. 286. 

Ohio.—James v. Allen County, 6 N.B. 
246, 44 Ohio St 226, 68 AmuB. 821. 

3& Mich.—Martin v. Boyce, 13 N.W. 
886, 49 Mich. 122. 

39. N.Y.—Crawford v. Morrell, 8 
Johns. 258. 

40. Ky.—Thomas v. Thomas, 2 AK. 
Marsh. 430. 

jjlo.—Johnson v. White, 2 Mo. 228. 

18 C.J. P 763 note 97. 

Oontliiyent agreement not alleged 
That theater promoter pleaded and 
proved express contract for stipulat- 
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ed fee, for promoting theater, and 
proof also showed contingent agree¬ 
ment for payment in stock if defend¬ 
ant incorporated, which defendant 
did not do, was not variance.—Wlngo 
V. GUlloz, 30 S.W.2d 777, 224 Mo.App. 
660. 

41. Pa.—Carpenter v. Vulcanite 
Portland Cement Co., 61 A 76, 211 
Fa 661. 

4a. Mo.—Cook V. Salisbury, 226 S.W. 
112, 113, citing Corpus Juris— 
Wamsganz v. Blanke-Wenneker 
Candy Co., App., 216 S.W. 1026. 
Tex.—Automobile Ins. Co. v. Bridg¬ 
es, C1t.App., 6 S.W.2d 344—^McCon¬ 
nell V. Payne & Wjinfrey, Civ App., 
229 S.W. 355, citing Coxpus Juxla. 
18 C.J. p 762 note 99. 

Beasoa fox tula 

"Contracts especially should be 
proved as alleged in every essentlsl 
particular, for . . . the pleading 
should be such as fairly to apprise 
the adverse party of the state of 
facts which It Is Intended to prove.” 
—Mazzlotti V. Dl Martino, 180 A 
844, 846, 103 Conn. 491. 

Vaiianoe as to location of b undin g 
held immaterial in an architect's ac¬ 
tion for services, where the location 
had nothing to do with the services. 
—Mohr V. Anderson, 118 So. 772, 9 
La.App. 18. 
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§ 571 

averment and the agreement offered in evidence as 
to the sum due has been regarded as fatal but 
there is authority that proof of an amount due 
which is less than that claimed is not a variance, 
the adverse party not being misled to his prejudice 
in such a case,^® and a variance between pleading 
and proof as to the price has been held immaterial, 
where the price is a matter of mathematical compu¬ 
tation from data known to both parties^® 

If that part of the contract which is material is 
correctly set forth, a variance as to a portion which 
does not affect the issues involved is immaterial.^^ 

§ 572. -Averment as to Writing 

A party declaring on a written contract cannot re¬ 
cover on proof of an oral, or partly oral, contract, unlesa 
the opposite party pleads the oral contract; and a party 
declaring on an oral contract cannot recover on proof of 
a written one. A party not designating whether the con¬ 
tract Is written or oral may prove a written one. 

If plaintiff avers an express contract without stat¬ 
ing whether it is written or oral, evidence of a writ¬ 


ten agreement is .admissible;^* and where the peti¬ 
tion declares on both an oral and a written con¬ 
tract concerning the same matter, and the evidence 
proves an oral contract, there is no fatal variance.^* 
A party may prove a contract to be partly oral and 
partly written on pleading such facts, provided the 
part in writing shows on its face that it is incom¬ 
plete.®* 

If, on the other hand, a plaintiff declares on a 
written contract, he cannot, with exceptions which 
will appear, recover on proof of an oral contract, 
or on one partly oral;®* and this rule applies to a 
defendant who sets up a written contract in recon¬ 
vention.®* However, a party declaring on a writ¬ 
ten contract may recover on an oral contract plead¬ 
ed by the opposite party,®* particularly where there 
is a statute providing that a variance is immaterial 
unless the adverse party is misled to his prejudice.®® 

Ordinarily, a recovery cannot be had on a com¬ 
plaint expressly alleging an oral contract where a 
written contract is proved;®* but there is authority 


43: Iowa.—Beebe v. Brown, 4 Greene 
406. 

13 aj. p 752 note t 

44. Ala.—Aldridge v. Tully Plumb¬ 
ing & Heating Co., 114 So. 130, 216 
Ala. 667. 

45. Wash.—Irby v. Phillips, 82 P. 
981, 40 Wash. 618. 

40. Or.—Wallace v. Armstrong, 118 
P. 60. 68 Or. 48. 

47. Mich.—Angell v. Loomis, 65 N. 
W. 1008, 97 Mich. 6. 

Mo.—Wlngo V. Glllloz, 30 S.W.2d 777, 
779. 224 Mo.App. 660, Quoting Oor- 
inu Juris. 

48. La.—^Brown v. Caves, 19 La. Ann. 
488. 

Neb.—Hamilton v. Lau, 87 N.W‘ 688, 
24 Neb. 69. 

Tex.—Texas, eta, B. Co. v. Logan, 
3 Tex.A.Clv.Cas. $ 186, 

13 aJ. p 763 note 4. 

48. Kan.—Royer v. Western Silo Co., 
161 P. 654, 99 Kan. 309. 

SO. Mo.—Shaffner v. Moore Shoe Co., 
App., 35 S.W.2d 936. 

Where hnUding contract was com¬ 
plete on its face, rule that, where 
plaintiff expects to recover on con¬ 
tract partly oral and partly written, 
he must plead s^e, was Inapplica¬ 
ble.—Shaffner v. Moore Shoe Co., su¬ 
pra. 

61. Ind.—Cleveland, C. C. & St L. 
■ R. Co. T. Hollowell, 88 N.H. 680, 
172 Ind. 466. 

■Kan.—^Dunfleld v. School DIst No. 72, 
Coffey County. 28 P.2d 987, 988, 138 
EacL, 800, citing Oorpne Jnrls. 

Mo.—Browning v. Walbrun, 46 Mo. 
477. 

Nev.-^V^eeler v. Schad, 7 Nev. 204. 


Okl.—Norris v. Richards, 232 P. 796, 
105 Okl. 269. 

Or.—Wlrfti V. Taylor. 194 P. 857, 869, 
98 Or. 656, citing Oorptui Juris, and 
affirming 190 P. 842, 98 Or. 666 . 
Tenn.—Town of Pranklln v. Hermit¬ 
age Engineering Co., 12 TentuApp. 
434. 

IS C.J. p 768 note 8 . 

Proof of oral modification of written 
contract sued on as variance see 
Infra S 677. 

Oral agreement must he alleged In 
order to recover on proof thereof.— 
Camhas v. Burney & Arsola, 8 La. 
App. 206. 

51. Mo.—Ostrander v. Messmer, 
App., 223 S.W. 488. 

Or.—Winn v. Taylor, 194 P. 867, 98 
Or. 656, affirming 190 F. 342, 98 Or. 
666 . 

13 C.J. p 763 note 7. 

Proof of one cf two writings hy pa¬ 
rol 

A contract declared on as consist¬ 
ing of two writings may not be prov¬ 
ed by showing one writing and prov¬ 
ing the other by parol testimony.— 
Midland Steel Sales Co. v. Waterloo 
Gasoline Engine Co., C.C.AIowa, 9 
F. 2 d 260. 

Proof of parol acoeptaaoe of a 
written offer has been held admis¬ 
sible under an allegation tlmt the 
parties "entered into" a certain writ¬ 
ten contract—^Bailey v. Lelshman, 
89 P. 78, 32 Utah 123, 13 AnmCas. 
1116. 

Pleading held, sufficient to author¬ 
ize proof of contract partly oraL— 
Leaf Company v. Sizer Forge Com¬ 
pany, 29 Pa.Dlst 93. 
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53. La.—Duplantler v. MIchoud, 18 
La.Ann. 580. 

64. Md.—^Alexander v. Capital Paint 
Co., Ill A 140, 136 Md. 658. 
Declarant’s denial of oral contract 
Even though a plaintiff declaring 
on a written contract denies the ex¬ 
istence of an oral contract he is not 
estopped from recovering thereon If 
defendant pleads It.—Alexander v. 
Capital Paint Co., supra. 

55. Or.-Winn v. Taylor, 194 P. 867, 
98 Or. 666 , afilrmlng 190 P. 342, 98 
Or. 656. 

66. Ind.—Scholz V. Schneck’s Estate, 
91 N.B. 730, 174 Ind. 186—Cleve¬ 
land, G a & St. L. R. Co. V. Hoi-. 
lowell, 88 N.E. 680 , 172 Ind. 466 
—Schilling V. Indianapolis & G 
Traction Co., 96 N.B. 167, 61 Ind. 
App. 181, rehearing denied 97 NJl 
124, 61 Ind.App. 131—Light v. 
Schneck's Estate, 91 N.B. 982, 46 
Ind.App. 782—Vandalla Ry. Co. v. 
Keys, 91 N.E. 173, 46 lnd.App. 253 
—Cool V. McDill, 78 N.B. 679, 38' 
Ind.App. 621. 

18 C.J. p 763 note 9. 

That written instrument is lost 
does not authorize proof, either of 
Its contents or its purport and effect, 
under a count setting up a verbal 
agreement—Peterson v. Ochs, 40 
Iowa 630. 

Nonsuit should ha granted if plain¬ 
tiff seeks to recover on an oral con¬ 
tract and the evidence develops that 
there was an express written con¬ 
tract.—^McMahon v. Canadian R. Co., 
66 P. 708, 40 Or. 148. 

Svldanoa of separate written com. 
tract for services performed la ad- 
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that if the oral contract declared on was subsequent¬ 
ly reduced to a contract in writing proved, and the 
terms of both are substantially the same, there is 
not a fatal variance or failure of proof.57 

§ 573. ' Averments as to Consideratioii 

A mere difference a$ to quantity of consideration Is 
held Immaterial. A plea of entire want of consideration 
Is n^t established If any consideration appears, and proof 
of partial failure does not support a plea of total failure; 
but under the latter plea a partial failure may be Intro¬ 
duced as a defense to the extent of the proof. 

A mere difference between the pleading and proof 
as to the quantity of consideration has been held not 
a material variance ;58 and proof of a valid consid¬ 
eration is admissible under a recital of a considera¬ 
tion which may be wholly insufficienL^a 

A plea of failure of consideration may be sus¬ 
tained by proof that the article received was val¬ 
ueless, and that execution of the instrument was 
induced by fraud.®® A plea of entire want of con¬ 
sideration is not established if any consideration, 
however small, appears.®! Likewise, proof Of fail¬ 
ure of a part of the consideration does not support 
a plea of entire failure of consideration ;®^ but un- 
•der a good plea of total failure of consideration, a 
partial failure may be introduced as a defense to 
the extent of the proof.®?. 


§ 574 

Illegal consideration. A plea alleging an illegal 
consideration to be the sole consideration for a con¬ 
tract is not sustained by evidence showing a lawful 
consideration;®* but a plea alleging generally the 
illegality of consideration is sustained by proof that 
an illegal agreement was part consideration.®® 

§ 574. -Performance and Breach 

a. Performance in general 

b. Malfeasance or defective performance 

c. Allegations as to breach 

d. Building and construction contracts 

a. Performance in (General 

A party relying on performance of a contract must 
prove It as alleged; and an averment of performance Is 
not supported by proof of waiver thereof, or of excuse for 
nonperformance. Authorities differ as to whether, under 
an allegation of performance, prevention of performance 
by the opposing party, or substantial performance may 
be proved. 

In an action on a contract, a party relying on per¬ 
formance for recovery must not only allege that 
fact but he must prove it;®® there can be no recov¬ 
ery under an allegation of performance if the proof 
discloses nonperformance®*^ or partial perform¬ 
ance.®® Further a party may not plead perform¬ 
ance of a contract and recover on an inconsistent 


misslble, however, under a count on 
an oral contract, where the written 
contract covers different Items of 
work and does not change or vary 
the terms of the oral agreement.— 
Mazzlottl V. D1 Martino, 130 A. 844, 
103 Conn. 491. 

67. Cal.—Johnson v. De Waard, 298 
P. 92, 118 Cal.App. 417. , 

Ky.—Rogers-SIler Grocery Co. v, 
Pickrell-Cralg Co., 227 S.W. 991, 
190 Sy. 545. 

sa Cal.—^Dougherty v. California 
Eettleman Oil Royalties, 69 P.Sd 
166. 

Averment of consideration generally 
see supra { 686. 

SS. Cal.—Los Angeles County v. 
Pamsworth, 41 P.2d 677, 4 CaLApp. 
2d 516. 

eo. Or.—Gould V. Bester, 27l P. 988, 
127 Or. 308. 

61. Ind.—Crow v. Blchinger, 84 Ind. 

66 . 

Allegation of want of consideration 
generally see supra $ 665. 

62. Mont.—Nelson v. Davenport, 281 
P. 687, 86 Mont. 1. 

88. Ind.—Sinex v. Toledo, etc., R. 
Co., 27 Ind. 366—Landry v. Dur¬ 
ham, 21 Ind. 232. 

Mo.—National Tube Works Co. v. 
Ring Refrigerating, etc., Co., 98 S. 
W. 620, 201 Mo. 30. 


Tex.-WUlls V. Bullitt, 22 Tex. 880. 
18 C.J. p 768 note 16. 

Allegation of failure of consideration 
generally see supra S 556. 

Partial fallnxs held not established 
Ky.—Louisville & N. R. Co. v. Letch¬ 
er County Coal & Improvement Co., 
248 S.W. 46, 196 Ky, 297. 

Absenoe of data fox rednotloa of 
price 

Where, in an action on contract for 
material and labor which went into 
a roof, defendant flies a plea of total 
failure of consideration, and there 
is no data from wMch the jury may 
reduce the contract price in propor¬ 
tion to a partial failure of considera¬ 
tion, the plea must be supported by 
showing that the roof was entirely 
worthless.—Myers v, Philip Carey 
Co., 87 S.E. 826, 17 GaApp. 635. 

64h Ala.—Wilson v. Singer Sewing 
Mach. Co., 108 So. 358, 214 Ala. 686. 

65. Ala—Wilson v. Slngrer Sewing 
Mach. Co., supra. 

66. Iowa—Federal Schools v. Barry, 
192 N.W. 816, 196 Iowa 703. 

Minn.—Northwestern Marble ft Tile 
Co. V. Swenson, 166 N.W. 406, 189 
Minn. 866. 

Mo.—Cook V. Harrington, App., 54 S. 
W.2d 436—Childs v. St Louis Bas¬ 
ket ft Box Co., App., 271 S.W. 869— 
Outcauit Advertising Co. v. Stock 
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Growers' State Bank, A*pp., 242 S. 
W. 116. 

Okl.—Roudebush v. Snell, 229 P. 1067, 
103 Okl. 291. 

Tex.—Crane v. Colonial Holding Cor¬ 
poration, Civ.App., 67 S.W.2d 316. 
Fxoof of offer or tender of per- 
foimanoe will not support an allega¬ 
tion of p erformanca—^Anderson ft 
Kerr Drilling Co. v. Bracht, 60 P.2d 
768, 177 Okl. 394. 

Proof of plalntiirs best work 
Proof that work performed was as 
good as could he produced, or the 
best that plaintiff could do, does not 
support an allegation of full per- 
formance.-Meriden Gravure Co. v- 
Bedell, 261 N.Y.S. 869, 282 App.Dlv. 
454. 

Prevlotu and fatnxe sexvlcss 
In action on contract providing for 
payment for previous services, prov¬ 
ing performance of future services 
was held unnecessary to entitle re¬ 
covery for previous services.—Haug- 
lum V. Mt Hood Woodlands Co., 268 
P. 820, 122 Or. 306. 

67. Mass.—^Buehholz v. Green Bros. 

Co., 172 N.E. 101, 272 Mass. 49. 
N.Y.—Miller v, John H. Hggers & Co., 
186 N.Y.S. 614. 

ea Tex.—Colbert v. Dallas Joint 
Stock Land Bank of Dallas, 102 B. 
W.2d 1031, 129 Tex. 286, reversing 
I Dallas Joint Stock Land Bank v. 

I Colbert, Civ.App., 98 S.W.2d 239. 
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cavse of action not pleaded, sucH as quantum meru- 
it.*9 If recovery depends on compliance with a con¬ 
dition, a performance of the condition must be both 
alleged and proved.'^® 

It is a general rule that an averment of perform¬ 
ance will not he supported by proof of a legal ex¬ 
cuse for nonperformance,7i or proof of a waiver of 
performance;'^^ accordingly, evidence of a waiver 
or excuse is inadmissible under such pleading,7® ex¬ 
cept, apparently, in one jurisdiction.^^ Under the 
general issue defendant is not ait liberty to show an 
excuse for nonperformance.^® 

Evidence of repudiation of a contract is admissi¬ 
ble under a complaint alleging a full performance 


by plaintiff and a repudiation by defendant.^** 

Prevention of performance. It has been held in 
some cases that under an allegation of performance 
a party may show that he was prevented from per¬ 
forming his part of the contract by the opposing 
party,'^^ but the contrary has also been held.*^® 

Strict or substantial performance. While there is 
authority holding that an allegation of performance 
requires proof in strict accordance with the terms 
of the contract,'^® it has been held that proof of sub¬ 
stantial performance will support such an allega¬ 
tion,®® and that plaintiff’s proof may fall short of 
establishing the performance alleged.®^ There is 
also authority to the effect that, under an averment 


69. Tex.—Zaunbrecher v. Trim, Civ. 
Afp., 81 S.W.2d 839. 

m CaL—Cantwell v. Gage, 29S P. 

875, 111 Cal.App. -209. 

Oa.—Mutual Ben. Health & Accident 
Asa'n V. Hulme. i97 S-R 86, 67 
Ga-App. 876—^Daniel v. Dalton 
News Co., 173 S.R 727. 48 Ga-App. 
772. 

Tex.—Sweetwater Progressive Mut. 
Life & Accident Aas'n v. Allison, 
C1V.APP.. 22 S.W.2d 1107. 

71. CaL—Kirk v. Culley, 261 P. 994, 
202 Cal. 601. 

N.Y.—Sternberg v. Curie, 275 N.T.S. 

. 866, 242 App.Dlv. 681. 

Okl.—Anderson & Kerr Drilling Co. 
v. Bracht, 60 P.2d 768, 177 Okl, 
394. 

18 C.J. p 763 note 17. 

So as to building contract see infra { 
674 d. 

under plea of covenants peifomi- 
ed, defendant cannot show a reason 
for nonperformance, as It'negatives, 
instead of supporting, the Issue. 
Ala—Stone v. DennlS; 8 Port 231. 
Ky.—^Poague v. Blchardson, LlttSel. 
Cas. 184. 

Tex.—Cherry v. Newby, 11 Tex. 467, 
Defendant's breach as excuse 
Proof showing failure to complete 
contract because of defendant's 
breaches was held fatal variance 
from pleading alleging full perform¬ 
ance.—^Buchhbls V. . Green Bros. Co., 
172 NJ8!. 101, 272 Masa 49. 

Proof of excuse by adverse party 
While a plea of performance is not 
sustained by proof that performance 
was excused, that rule Is not avail¬ 
able to defendant where plalntilE’s 
evidence showed full performance 
but defendant’s evidence showed It 
was excused.—^Mllls v. Geo. ,A Moore 
ft Co., 178 P. 804, 89 CaLApp. 94. 

Til—H ensel v. Capital Live 
Stock Ina Co., 219 IlLApp. 77. 
MJiliA—Alien v. Buma 87 N.BI 194, 
’2» 74. 

Mo,.M)utbault Advertising Ca v. 


Stock Growers* State Bank, App.. 
242 S.W. 116. 

Okl.—Anderson ft Kerr Drilling Co. v. 

Bracht, 60 P.2d 768, 177 Okl. 394. 
Or.-^McMIllan v. Montgomery, 268 
P. 879, 121 Or. 28—De Vol v. Citi¬ 
zens’ Bank, 233 P. 1008, 113 Or. 
696. 

Necessity of alleging waiver see su¬ 
pra S 641. 

So as .to building contract see Infra 
8 574 d. 

Proof of waiver of breach regulred 
where breach shown 
Hemever, it has been held that 
when a complaint alleges full per¬ 
formance, and defendant alleges and 
proves breach In one particular, the 
complaint must be dismissed In the 
absence of allegation and proof that 
such breach was waived by defend¬ 
ant—^RelUy V. Waterson, Berlin ft 
Snyder Co., 196 N.T.S. 633, 202 App. 
Dlv, 634. 

73. Mo.—^Mould V. Boehmer Coal Co., 
App., 237 S.W. 201. 

18 C.J. p 768 note 18. 

So as to building contract see Infra 
8 674 d. 

74. Dl 

(1) Under a declaration of per¬ 
formance, proof of waiver is com¬ 
petent and will be deemed equiva¬ 
lent to proof of performance.—^Un¬ 
ion Federal League v. Sweeney, 111 
N.B. 806, 184 Ind. 878—Keneflck v. 
Shumaker, 116 N.R 819, 64 Ind.App. 
662. 

(2) However, earlier cases' have 
held that proof of a legal excuse for 
nonperformance cannot be shown un¬ 
der an allegation of full performance. 
—White V. Mitchell, 66 ND. 1061, 
80 IndApp. 842—New TeL Co. v. Fo¬ 
ley, 63 NR 66, 28 Ind.App. 418—Han¬ 
over Fire Ins. Co. v. Johnson, 67 NR 
277, 26 Iad.App. 122. 

7B. Conn.—^Bement v. Peck, 2 Root 
494. 

78. CaL—Atkinson v. District Bond 
Co., 48 P.2d 867, 6 CaLApp.2d 788. 
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•77. Cal.—Merrill v. Kohlberg, 166 P. 
824, 29 CaLApp. 882—Sexton v. 
Richardson, 92 P. 345, 6 CaLApp. 
469. 

Mo.—Ostrander v. Messmer, App., 223 ’ 
S.W. 488.' 

Pa—Huntingdon, etc., R. Co. v. Mc¬ 
Govern, 29 Pa 78. 

Tex—Colbert v. Dallas Joint Stock 
Land Bank of Dallas, 102 S.W.2d 
1031, 129 Tex 236, reversing Dal¬ 
las Joint Stock Land Bank v. Col¬ 
bert, C1V.APP., 98 S.W.2d 289. 

7a Or.—De Vol v. Citizens’ Bank, 
233 P. 1008, 118 Or. 696—Young v. 
Stlckney, 79 P. 346, 46 Or. 101. 

XU New Tozk 

(1) It has been held that, where 
an action Is brought on the theory 
of full performance, there can be no 
recovery on a showing that perform¬ 
ance was prevented by the other par¬ 
ty.—Miller V. John H. Hggers ft Co., 
186 N.T.S. 614. 

(2) In an action to recover the 
contract price for the charter of a 
dredge, it was held that the plaintiff 
showed performance by furnishing 
the dredge, but It was Indicated that 
a prevention of performance might 
be shown If the action were one for 
the performance of specified work.— 
Walsh V. Hyatt 77 N.T.S. 8, 74 App. 
Dlv. 20, affirming 68 NR 1126, 176 
NT. 660. 

(8) In an early case. It was held 
that defendant could show, under the 
general Issue, that his nonperform¬ 
ance was due to the neglect and fault 
of plaintiff.-Wilt v. Ogden, 13 
Johns., NT., 66. 

7^ DL-Abeles & Taussig Lumber 
ft Tie Co. V. Northwest Side Lum¬ 
ber Co., 289 IlLApp. 628. 

Strict or substantial performance of 
building contracts see Infra S 674 
d. 

80. N.M.—Owen v. Thompson, 224 
P. 406, 29 N.M. 617. 

81. U.S.—Omaha Water Co. v. Oma¬ 
ha, Neb., 166 F. 922. 86 C.C.A. 64. 
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o£ performance in general terms, an acceptance, or 
a waiver of matters relating to the form and man¬ 
ner of performance, may be proved ;82 but a con¬ 
trary result has been reached in a suit on a special 

contracts^ 

Time of performance. As a general rule, the 
date for the performance of a contract must be 
proved as laid,®^ unless the case is one in which the 
time alleged is not of the essence of the contract.85 
In accordance with the general rule, it has been 
held that if a pleading avers a contract to be per¬ 
formed at a time specified, a written agreement of¬ 
fered in evidence naming a day for performance 
other than that alleged should be excluded on the 
objection of variance,^® and that an allegation of 
a promise to pay a sum of money in a reasonable 
time or on request is not supported by proof of a 
promise to pay on a day certain.*^ A note payable 
on a day certain cannot be received in evidence in 
an action on a note without date of payment ex¬ 
pressed, as its legal effect is different from that of’ 
the note alleged.^® 

b. Malfeasance or Defective Performance 

An averment of nonfeasance is not supported by proof 
of malfeasance. A defendant sued for the contract price 
of work and materials cannot show unworkmanlike per¬ 
formance unless he has pleaded it. 

An averment of nonfeasance is not supported by 
proof tending to show a malfeasance .accordng- 


ly, under an allegation that defendant totally neg¬ 
lected and refused to perform his engagement, proof 
that he performed it in a negligent and unskillful 
manner is not admissible.®® In an action to re¬ 
cover the contract price agreed to be paid for work 
and materials, defendant cannot show that the 
work was done in an unworkmanlike manner, un¬ 
less he has pleaded such defense;®^ but if he has 
alleged generally that the work was’ not performed 
in a good and workmanlike manner, he may prove 
defects other than those he may have specifically 
pointed out in his plea or answer.®® 

c. Allegations as to Breach 

Thera can ba no recovery on proof of a breach not 
pleaded; and a breach pleaded must be proved as al¬ 
leged. 

In an aaion for breach of contract, there can be 
no recovery on proof of a breach not pleaded;®® 
and if a breach is pleaded, -it must be proved as al¬ 
leged.®^ 

If defendant avers breaches of the contract in 
suit by plaintiff, the latter cannot introduce evi¬ 
dence of matter in avoidance, unless he sets it up in 
his replication or reply.®® 

d. Bnllding and Construction Contracts 

In an action on a building or construction contract, 
the proof must conform with allegations of performance; 
and under such allegation, there can be no recovery on 


sa. Minn.— Blakely v. J. Nells Lum¬ 
ber Co., 141 N.W. 179, 121 Minn. 
280. 

18 C.J. P 764 note 28. 

83. Mass.— Allen v. Bums, 87 N.E. 
194, 201 Maas. 74. 

84:, Ala.—Goree v. Clements, 10 So. 

906, 94 Ala. 387. 

13 C.J. p 754 note 38. 

Tw xuiuola 

(1) It has been held that evidence 
of an agreement to ship as soon as 
possible or within a reasonable time 
will not support an averment of an 
agreement to ship In two days. 
Koch V. Mcrk, 48 Ill.Ap'p. 26. 

(2) But It has been held that an 
allegation that a contract was to he 
performed within six weeks and 
proof that It was to be performed 
within 80 days do not constitute a 
fatal variance, as the difference in 
the date alleged and that proved Is 
not suhstantiaL—Fraser v. Smith, 60 
m. 145. 

85. Mass.— Perry v. Botsford, 6 
Pick. 189. 

861 Cal.—Waugenhelm v. Graham, 
39 CaL 169. 

OT. Conn.—Willoughby v. Raynaond, 
4 Conn. 180. 


TTy-—Query v. Brlndllnger, LltLSeL 
Cas. 85. 

Tex.—Hunt v. Wright, 18 Tex 649. 

IS C.J. p 752 note 90. 

8 a U.S.—Sheehy v.. Mandevllle, D. 
C, 7 Crunch 208, 3 L.Bd. 317. 

89. Ala.—South, etc., R. Co. v. Wil¬ 
son, 78 Ala. 687. 

90. Md.—Pennsylvania, etc., Steam 
Nav. Co. V. Dandridge, 8 GUI &. J- 
248, 29 Am.D. 643. 

9L CaL—Kendall T. Vallejo, 1 CaL 
871. 

98. N.T.—Trimble v. StUwell, 4 HD. 
Smith, 612. 

9a U.S.—^I. Tanenbaum Son & Co. v. 
Drumbor-Blngall Co., C.C.A.Pa., 47 
p.2d 1009, certiorari denied 62 S. 
CL 7, 284 U.S. 619, 76 L.Bd. 628. 
Art—Qazette Pub. Co. v. Cole, 262 
S.W. 986, 164 Ark. 542. 

Fla—Buck! V. Seitz, 21 So. 676, 39 
Fla 66. 

Mo.—Houck V. Hunter, App., 225 S. 
W. 1027. 

Or.—Pendergrass v. Fairchild, 212 P. 
968, 106 Or, 637. 

Tex—liUngben v. CrespI & Co., Civ. 

App., 218 S.W. 144. 

So as to building contract see Infra 
i 674 d. 


season foir role 

"The allowance of a recove!ry now 
on the basis of other breaches than 
the one pleaded would have the prac¬ 
tical consequence and effect of def- 
prlvlng the defendant of its defense 
(If there be any) to the charge of 
other breaches, because upon these 
the defense has not been heard."— 
L Tanenbaum Son & Co. v. Drumbor- 
Bingpll Co.,' aaA.Pa, 47 P.2d 1009, 
1012, certiorari denied 62 S.CL 7, 284 
U.S. 619, 76 L.Bd. 628. 

Oeueral allegation of violation of 
contract 

If plaintiff alleges performance of 
•the contract on his part, defendant 
may give evidence of a breach under 
a general allegation of a violation of 
the contract—Bethemont v. Davis, 8 
Mart, La., 391. 

94, AUu—L O. Drewrey Contracting 
Co. V. Ramsey, 140 So. 687, 224 
Ala. 468. 

Act by person other than i^eged 
"Dnder an allegation that a con¬ 
tract was broken by a certain act of 
defendant, plalntift cannot show that 
defendant’s wife or agent did the act 
complained of.—Arndt v. Boyd, Tex 
av,App., 48 S.W. 771. 

96, Ala.—Gerald v. Tumstall, 20 So. 

48, 109 .Ala. 667. 
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proof of excuse for nonperformance or waiver of perform¬ 
ance. Authorities differ as to whether proof of sub¬ 
stantial performance Is sufficient under an allegation of 
performance. 

In an action on a building or construction con¬ 
tract, as where the builder seeks to recover compen¬ 
sation, the proof must conform with allegations of 
performance-® or excuse for nonperformance.®^ 
Under an allegation of performance, there can be 
no recovery on proof of an excuse for nonperform¬ 
ance,®® or of a waiver of performance;®® and evi¬ 
dence of excuse,! waiver,® or performance in ac¬ 
cordance with a subsequent modification of the con¬ 
tract,® is inadmissible under such an allegation. 
Proof that performance was prevented by the ad¬ 


verse party has been held inadmissible under an al¬ 
legation of performance or waiver of departure 
from the contract.'* The waiver of a stipulation as 
to time of completion may not be shown in a case 
where time is of the essence of the contract® 

Proof of extra work is incompetent in the absence 
of an allegation setting out a claim therefor;* but 
plaintiff may recover under an allegation of an 
agreement to compensate for extra work, on proof 
of such work and agreement^ 

Substantial or strict performance. According to 
some authorities, where there is an allegation of 
performance in general terms, it is not necessary to 
prove more than a substantial performance;® thus. 


98. Mass.—Eastman v. Steadman, 
168 N.E. 745, 269 Mass. 250. 

Mo.—Price v. Seibel, App.. 239 S.W. 
889. 

N.T.—Jankowitz v. Manhattan Swiss 
Embroidery Co., 187 N.T.S. 480, 196 
App.Dlv, 22—Ollheat Systems v. 
Spadaro, 244 N.T.S. 2. 137 Mlsc. 
384. 

S.D.—Symms-Powers Co. v. Klennedy, 
146 N.W. 670. 83 S.D. 866. 

9 C.J.'p 876 note 23. 

TaiLanoe as to time of performanoe 
held Immaterial 

N.M.—Owen v. Thompson, 224 F. 406, 
29 N.M. 617. 

Srxor in house numbers immatexlal 
Testimony showing plaintiff work¬ 
ed on buildings with street numbers 
1026 and 1026 Instead of 1026 and 
1028, as alleged, was immaterial va¬ 
riance.—^Harris v. Lattimore, Tex. 
Clv.App., 44 S.W.2d 1087, error dis¬ 
missed. 

97. Ill.—Mlchaelis v. Wolf, 26 N.B. 

384, 136 111. 68. 

9 C.J. P 875 note 23. 

Svidenoe held admissible 
Under an allegation t^t perform¬ 
ance was impossible because of de¬ 
fendant's Interference, evidence ex¬ 
plaining the method of interference 
is admissible; and under an allega¬ 
tion that defects in the building were 
not due to p^aintllTs fault, evidence 
of their occurrence after _ completion 
of the work, through no fault in the 
method of work, is admissible.— 
Kress House Moving Co. v. George 
Hogg Co., 106 A. 361, 268 P. 191. 
9a Cal—Atkinson v. District Bond 
Co.. 43 P.2d 867, 6 Cal.App.2d 788. 
So as to contracts generally see su¬ 
pra I 674 a 

- 9a S.D.—Symms-Powers Co. v. Ken- 
, nedy, 146 N.W. 670, 88 S.D. 866. 

So as to contracts generally see su¬ 
pra S 674 a. 

* 1. U.S.—Thompson-Starrett Co. v. 
La Belle Iron Works, C.C.A.N.T., 
17'7.2d 686, certiorari denied 47 S. 
Ct 763, 274 U.S. 748, 71 luEd. 1330. 


N.7.—Uankowltz v. Manhattan Swiss 
Embroidery Co., 187 N.T.S. 480, 
196 App.Div. 22. 

9 C.J. p 876 note 24. 

So as to contracts generally see su¬ 
pra S 674 a 
Axohlteot’B eartidoate 

(1) However, the allegation of due 
performance of all conditions on the 
part of the contractor has been held 
a sufacient allegation to permit him 
to offer evidence showing the reason 
the architect's certificate had not 
been produced. 

Cal.—Needham v. Sisters of Mercy, 
210 P. 830, 69 Cal.App. 341. 

Ill.—See Universal Floor Co. v. 
George W. Stiles Const Co., 210 
lllJi.pp. 63. 

(2) Evidence explaining the ab¬ 
sence of the architect's certificate has 
been held admissible under the com¬ 
mon counts.—Poster v. McKeown, 61 
N.E. 614, 192 UL 389, affirming 86 
IlLApp. 449. 

9 C.J, p 875 note 21 . 

Fartionlar evldesice held admissible 
Where, in an action for balance 
due for papering, painting, etc., the 
pleadings were performance by plain¬ 
tiff and denial by defendant plaintiff 
was properly permitted to show the 
frozen condition of the walls and de¬ 
fendant's directions to proceed with 
the work, the record showing that 
such conditions necessitated some re- 
papering.—^Fagerholm v. Nielson, 106 
A. 338, 98 Conn. 880. 

9. S.D.—Symms-Powers Co. v. Ken¬ 
nedy, 146 N.W. 670, 38 S.D. 366. 

9 C.J. p 876 notes 17, 26. 

So as to contracts generally see su¬ 
pra S *74 a 

Waiver of certificate of oompletlon 
It has been held that a general al¬ 
legation of performance by plaintiff 
enables him to prove that defendant 
waived or prevented compliance with 
a condition requiring the contractor 
to obtain a certificate of the comple¬ 
tion of the work from the architect 
or engineer in charge, in order to 
have the right to demand payment. 
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-rBossert v. Poerschke, 64 N.T.S. 783, 

61 App.Dlv. 381—Smith v. Wetmore, 

62 N.T.S. 613, 24 Misc. 226, affirmed 
68 N.T.S. 402, 41 App.Dlv. 290, af¬ 
firmed 60 N.E. 419, 167 N.T. 234. 

3. N.T.—Alexander v. O’Hare, 63 

N.T.S. 179, 48 App.Div. 401. 

^ U.S.—Thompson-Starrett Co. v. 
La Belle Iron 'Vvorks, C.C.A.N.T., 
17 F.2d 636, certiorari denied 47 S. 
Ct 763, 274 U.S. 748, 71 L.Ed. 1880. 
5. NT.—Biting V. Dayton, 17 N.T.S. 
8|9. affirming 89 NJl. 498, 144 N.T. 
644. 

9 C.J. p 876 npte 19. 

& Cal.—^Hinkle v. San Francisco, 
etc., R. Co., 66 Cal. 627. 
N.T^Rlchard v. Clark, 88 N.T.S. 
242, 43 Misc. 622. 

Tex.—^MlUs V. Hall, Clv.App., 80 S.W. 

668 . 

9 C.J. p 875 note 22. 

7. Or.—De Toung v. Crooks, 263 P. 
918, 124 Or. 19. 

Wash,—Melsner v. Williams, 219 P. 

842, 127 Wash. 163. 

& NT.—Rowe V. Gerry, 98 N.T.S. 
380, 112 App.Div. 368, affirmed 81 
NB. 1176, 188 N.T. 626. 

Wyo.—Finley v. Pew, 206 P, 310, 28 
Wyo. 842, rehearing denied 206 P. 
148, 28 Wyo. 342. 

Substantial or strict performance of 
contracts generally see supra S 
674 a. « 

Proof of facts equivalent to peis 
fotmance 

An allegation of performance may 
be sustained by evidence of facts 
which are, in effect the equivalent 
of performance, or which have been 
expressly or impliedly agreed on as 
tantamount thereto.—Clement v. Di- 
dier-March Co., 90 A. 927, 244 Fa. 
616. 

Waiver of objection for varlanoe 
Where plaintiff alleges* that he had 
fully performed, and defendant 
claims generally that no finding of 
feuits not alleged will support a re¬ 
covery, and Specifically that plaintiff 
has failed to prove performance, ei- 



17 C.J.S. 


CONTRACTS 


where a contract is substantially performed by one 
party and the benefits thereof retained by the oth¬ 
er, recovery may be had on an averment of full per¬ 
formance, although the proof falls short of showing 
it, the remedy being by counterclaim or an inde¬ 
pendent action for damages.^ However, at least 
substantial performance must be proved there 
can be no recovery where defects or omissions ap¬ 
pear, unless they are shown to be unsubstantial and 
the expense of remedying them is set out so that 
it may be deducted from the amount due.^^ 

On the other hand, it has been held that under 
an allegation of performance of a special contract 
plaintiff must prove complete performance, 
cannot recover merely by showing that the con¬ 
tract was substantially performed.^^ 

If plaintiff alleges a strict performance accord¬ 
ing to specifications, he must prove that he followed 
the specifications and also that he accomplished the 
designated result 

AUegatiofis as to breach. A party alleging spe¬ 
cific breaches of a building contract cannot rely on 
other breaches not pleaded.15 

Although an owner, sued for breach of a con¬ 
tract for construction, files no plea of set-off or re¬ 
coupment, evidence is admissible on his behalf as to 


§ 575 

the cost of completing the structure after his taking 
possession thereof for the purpose of showing dam¬ 
ages resulting from an alleged breach on plaintiffs 
part.i® 

§ 575. -Place and Date of Execution 

Authorities differ as to whether the date of a contract 
as alleged and the date proved may be materially variant; 
but under an allegation that a contract was made "on or 
about" a given date, failure to prove the date l)i not a 
fatal variance. There may be a fatal variance as to the 
place of making. 

The place where a transitory, contract purports to 
have been made may be made material by averments 
by way of description, and, in such a case, if the 
proof indicates that it was executed at a different 
place, it seems that the variance is fataL^^ 

It has been said to be settled law that a variance 
between the date of the contract as sued on and the 
date as proved is not a material variance but 
there is authority to the contrary;^® and it has 
been held that in every written instrument the day 
laid is material and must be proved as laid, where 
the action is brought on the instrument itself.^® 
Under an allegation that a contract was made “on 
or about” a given date, there is no fatal variance 
if the precise date mentioned is not proved,2i as it 
is reasonably plain that the pleader does not intend 


ther exactly or eubstantially, such 
specific claim may be considered a 
waiver of any objection on the 
ground of variance, so as to permit 
a recovery on a finding of substan¬ 
tial performance of the contract.— 
Jones, etc., Co. v, Davenport, 60 A. 
1028, 74 Conn. 418. 

8 . U.S.—Inhabitants of City of 
Plainfield v. Palmer, C.aAJN.J., 72 
P.2d 312—Omaha Water Co. v. 
Omaha, Neb., 166 F. 822. 86 aC.A. 
64. 

10. Mo.—City of SaUsbury v. Lynch- 
McDonald Const Co., App., 261 S. 
W. 366. 

N.T.—Blscher v. Schram, 169 N.T.S. 

496. 173 App.DlV. 147. 

Or.—Turner v. Jackson, 11 P.2d 1048, 
139 Or. 639, affirming 4 P.2d 926, 
139 Or. 639. 

IL, Mont.—Roberts v. Slnnott 177 
P. 262, 65 Mont. 369. 

N.Y.—Nleman-Irvlng & Co. v. La*en- 
by, 188 N.E. 265, 263 N.T. 91, re¬ 
versing 262 N.T.S. 1022, 239 App. 
Dlv. 766, motion denied 188 N.m 
46, 262 N.T. 619—Blanchard v. City 
of Saratoga Springs, 271 N.T.S. 
673, 241 App.Div. 198—Nesblt v. 
Braker, 93 N.T.S. 856, 104 App.Div. 
393—Gena v. Tuscany Realty Co., 
166 N.T.S. 1076. 

12. Colo.—Peters v. Dove, 268 P. 16, 
83 Colo. 143. 


Mass.—Cutter v. Arlington Const 
Co, 167 KH. 266, 268 Mass. 88— 
Hennessey v. Preston, 106 N.1L 670, 
219 Mass. 61. 

13. Mass.—Hennessey v. Preston, 
supra. 

14. N.T.—MacKnlght Pllntic Stone 
Co. V. New York, 47 N.T.S. 667, 
21 App.Div. 472. 

16. Wyo.—Pinley v. Pew, 206 P. 
310, 28 Wyo. 842, rehearing de¬ 
nied 206 P. 148, 28 Wyo. 342. 

So as to contracts generally see su¬ 
pra 8 674 c. 

la Ala.—Smith v. Davis, 48 So. 729, 
160 Ala. 106. 

17 Miss.—Carter v. Preston, 61 
Miss. 423, 427. 

"A distinction Is established be¬ 
tween allegations of matter of sub¬ 
stance and allegations of matter of 
essential desoiiption. The former 
may be substantially proved, but the 
latter must be proved with a de¬ 
gree of strictness extending in some 
cases even to literal precision."— 
Carter v. Preston, supra. 
la Mo.—National Builders’ Bureau 

V, Waggener Store Co., App.., 22 S. 

W. 2d 880. 

"It is elementary that a state¬ 
ment of the precise time [of making 
a contract] Is not necessary, and that 
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a plaintiff Is not bound to prove the 
precise time stated.”—Singer v. 
Hutchinson, 56 N.E. 888, 391, 183 IlL 
606, 76 Am.S.R. 133. 

Eeld no variance 

Ga.—^Roberts v. Allen, 122 S.B. 86, 
81 GaApp. 660. 

Ysrlaoioe htid not fatal 
Wash.—^Beeson Bros, v. Chambers, 
286 P. 433, 166 Wash. 564. 

Date may be corrected by evi¬ 
dence.—^Bltner v Pfaltzgrall, 5 Pa. 
Dlst & Co. 280. 

19. Ind.—Hlchardson v. League, 62 
N.E. 618, 21 Ind.App. 429. 

13 aj. p 764 note 46. 

Yarlanoe In date of note j^Leaded in 
bar 

A plea In bar because of another 
suit pending on the same note Is 
properly overruled where there Is a 
variance between the two notes as 
to the date of transfer,—Thomas v. 
Thomas, Ky., 3 J.J.Marsh. 689. 

2Q. Pa.—Church v. Feterow, 2 Penr. 
& W. 801—Stephens v. Graham, 7 
Serg. & R. 606, 10 Am.D. 486. 

21 . Ind.—Oline v. Rodabaugh. 179 
N.E. 6, 97 IndLApp. 268. 

N.T.—Blair & Rolland v. Turner, 168 
N.T.S. 660. 

Tex,—^Kerr v. Blair, 106 S.W. 648, 47 
Tex.CivA.pp. 406. 
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to make the date a term of description.** 

Where the true date and place of the contract are 
set out, and the venue laid under the form of a vide¬ 
licet, the necessity of strict proof is obviated ;** and 
as time is not considered as forming a part of the 
material issue, where the day of making a contract 
is laid under a videlicet it need not be proved as 
laid.** 

If the instrument bears no date, it may be alleged 
to have been executed on any day, but in that case 
the' words, “bearing date” or “dated,” being de¬ 
scriptive words, must be omitted ; otherwise the in¬ 
strument may not be admitted.*B 
Under statutory provisions that variance shall 
not'be regarded as material unless a party has been 
misled to his prejudice, it has been held that the 
fact that a contract alleged to have been entered in¬ 
to on a certain date is proved to have been entered 
into at a later date is not fatal.** 

§ 576. -Parties 

a. In general 

b. Promise for benefit of third person 

c. , Contract made through agent 

a. In General 

Generally, a variance as to the parties to the contract 


sued on Is material; so, except where the effect of stat¬ 
utes governing Joint and several contracts Is otherwise, 
and with some dissent, it is held a fatal variance for a 
party to allege a Joint or a several contract and prove 
the one not pleaded. 

Generally, a variance between the pleadings and 
proof with respect to the parties to a contract sued 
on is material;*'^ but a variance as to parties to a 
contract which is not in suit, but is used only to 
identify certain work done is not fatal.** 

Averment of joint and proof of several contract. 
Although there is authority to the contrary,** apart 
from, or in the absence of, statute, it is usually held 
that, if plaintiff, declares on a joint contract of de¬ 
fendants, and the contract offered in evidence is 
several or was made by a part of the defendants 
only, the variance is fatal.** Similarly, a misjoin¬ 
der of plaintiffs, as revealed by the proof, in an ac¬ 
tion ex contractu is fatal ;*! and if they declare on 
a contract made with them jointly, and the proof 
shows'a several contract with each plaintiff, a non¬ 
suit is proper.** 

Under statutory provisions, however, authorizing 
actions to be brought against any one or more of the 
parties to a joint contract, proof of a several con¬ 
tract is not fatal, although a joint contract is alleg¬ 
ed.** 


aa. Ga.—WlUlama v. Johnson, 70 S. 

B. 89, 8 Ga.App. 66L 
33. Ga.—Williams v. Johnson, 70 S. 

B. 89, 8 Ga.App. 661. 

Mass.—Fairfield v. Ada m s, 16 Pick. 

881—Munroe v. Cooper, 6 Pick. 

412. . 

Held no Tultuioa 

“It Is true . , . tl»t; *A vide¬ 
licet will not avoid a variance or dis¬ 
pense with exact proof, in an allegar 
tlon of a material matter.' But. 
where the videlicet relates to the 
date of delivery of a contract, and 
the evidence Is in conflict aa to the 
true date, a charge which seeks to 
conclude the plaintiff hy reason of 
the date written at the end of the 
contract is erroneous., . . . It Is 
immaterial that the policy la not ex¬ 
ecuted on the day of its date and 
being averred under a vedellcet that 
Its date was, to wit, October 1st, a 
policy bearing date of October 8th, 
and In all other respects the same 
as appeared In the complaint, and, 
it being testified to that the delivery 
took place October Ist, there was no 
such variance as entitled the defend¬ 
ant to the general charge."—Inde¬ 
pendent Life Ins. Co. v. Vann, 130 
Bo; 620, 628. 24 AlaA.pp. 93. 

,i.Ilhr-Trenoh v. Hardin County 

Canning Co., 48 N.E. 64, 168 III 

186^ afllrmlng 67 IlLApp. 268, 

13 CJ. p 766 note 61. 


as. Mo,—Grant v. Winn, 7 Mo. 188, 

a& lud.—Cline v. Bodabaugh, 179 
N.E. 6, 97 Ind.App. 268. 

18.C.J. p 765 note 62. 

87. Mont—Jackson v. Thelen, 29 P. 

2 d 646, 96 Mont 177. 

Okl.—Franklin v. Graff; 237 P. 103, 
110 Okl 226. 

Tex.—McClory v. Schneider, Civ. 
App., 61 S.W.2d 738, error dls- 
missed—Bobichauz v. Bordages, 
Clv.App., 48 S.W.2d 698, error re- 
fused^Blum V. Sams, ClvApp., 
260 S.W. 760. 

as. Ky^WUUams v. Ben WllUam- 
aon & Co., 79 S.W.3d 194, 267 Ky. 
767, 

39. Cal.—Blumer v. Bauer, 230 P. 

964, 69 CalA.pp. 196. 

Ban.—Schee v. Shore, 60 P. 903, 6 
Ean.App. 136. 

In Texas 

(1) Under the present rule a par¬ 
ty may allege a Joint contract and 
prove a several one.—McDonald v. 
Cablness, 102 S.W. 721, 100 Tex. 615, 
affirming, Civ.App., 98 S.W. 948— 
Carothers v. Creighton, CIv.App., 101 
S.W.2d 681—^Kelsey v. Myers, Civ. 
App., 29 S.W.2d 866. 

(2) Earlier cases held that a fktal 
variance exists in such a case.— 
Stewart v. Gordon. 65 Tex. 844—j 
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'Sabine Tram Co. v, Jones, ClvJlpp., 
48 S.W. 906. 

SGi U.S.—^U. S. V. Ewing, B.dMlsa, 
19 F.2d.378. 

Ala.-^Halnes v. Cunha, 114 So. 679, 
217 Ala. 73—Cfentral of Georgia By. 
Co. V. Camp Hill Trading Co., 94 
So. 360, 208 Ala. 316. 

Conn.—Walcott v. Canfield, 8 Coml 
194. 

Fla.—Meyer v. Nator Holding Co., 
186 So. 686, 102 Fla. 689-^ona8 v. 
Burks, 99 So. 262, 87 Fla. 68. 
Miss.—Kimbrough v. Bagsdale, 18 
So. 830, 69 Miss. 674. 

Or.—Pitta V. Crane, 236 P. 475, 114 
Or. 693. 

Pa.—Landis v. SKapley, 78 Pa.Super. 
612—Cluck V. Lackey & Lackey, 78 
Pa.Super. 100. 

9 C.J. p 897 note 24 [a]—18 GJ. p 
766 note 53. 

31. Fla.—Edgar v. Bacon, 122 So. 
107, 97 Fla. 679, followed In Wright 
V. Tartarian, 181 So. 133, 100 Fla. 
1866. 

S. Schofield’s Sons Co. v. 
Mabry, 166 S.E. 890, 46 Ga.App. 
696. 

18 GJ. p 766 note 64. 

38. Me.—Whlttemore v. Merrill, 82 
A 1008, 87 Me. 466. 

88 . Ma—Day v. Scribner, 142 A 
727, 127 Me. 187. 
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Averment of several and proof of joint contract. ■ 
Conversely to the rule above stated, it has been held 
that a joint contract cannot be given in evidence 
where a several contract only is alleged,34 and that 
proof of a partnership contract will not sustain al¬ 
legations of an individual contract.^^ However, un¬ 
der statutes making the parties to a joint contract 
jointly and severally liable, it has been held that 
where the complaint alleges a contract made by de¬ 
fendant, and the proof shows the contract to have 
been made by him jointly with others, there is no 
fatal variance, in the absence of a showing that de¬ 
fendant was misled to his prejudice ;3® and at com¬ 
mon law, in a suit against one, proof may be given 
of a debt due from him and another jointly, for if 
the other joint debtor is living and not discharged, 
and is within reach of process, defendant should I 
plead the nonjoinder in abatements’^ 

b. Promise for Benefit of Third Person 

In a suit on a contract between plaintiff and defend¬ 
ant, proof of a contract between defendant and a third 
person for plaintiff's benefit is a fatal variance. 

Where one sues for a breach of a contract be¬ 
tween himself and defendant, proof that defendant 
and a third person made a contract for plaintiff’s 
benefit is a fatal variance.®* So, where a promise 
is made by one person to pay the debt of another, 
it is necessary for the person for whose benefit the 
promise was made to declare specially, unless the 
case is one in which the action for money had and 
received can be maintained.®* 


c. Contract Made through Agent 

Proof of a contract made through an agent supports 
an allegation that It was made by the principal. It is 
not a fatal variance to allege execution of a contract by 
defendant individually and prove a contract signed in a 
representative capacity, where recovery is sought against 
him personally. 

Proof of a contract made through the medium 
of an agent will sustain an allegation that it was 
made by or with the principal.^® In an action seek¬ 
ing to enforce personal liability on a contract 
against a party alleged to have signed the instru¬ 
ment, proof of a contract with a signature followed 
by language indicating that it was signed in a rep¬ 
resentative capacity does not constitute a fatal vari¬ 
ance,at least where the contract itself is attach¬ 
ed to the petition and when construed with the 
pleadings ihdicates liability on the theory of an un¬ 
disclosed principal.4® However, where it is spe¬ 
cially averred that a contract was made by indi¬ 
viduals, there can be no recovery against a princi¬ 
pal on proof that the contract was made by defend¬ 
ants in a representative capacity.*® 

§ 577 . _ Effect of Subsequent Agreement 

Where there are an original contract and a aubse- 
quent contract modifying or superseding it, the proof 
must correspond with the contract sued on. 

If plaintiff declares on a contract as originally 
made, and his evidence reveals that the original 
contract has been superseded or materially modified 
by a valid subsequent agreement, the, variance wilt 
be fatal to a recovery.44 So, where a written con- 


Mdv— Houston V. Monumental Badlo,i 
148 A- B36, 158 Md. 292. 
Mlnn^clunldt v. Agricultural Ins. 

Co., 252 N.W. 671, 190 Minn. 585. 
Mo.—Raithel v. Miller, App., 221 S. 


W. 877. 

Mont—Cihealey v. Purdy, 171 P. 926, 
54 Mont 489. 

18 C.J. p. 755 note 56. 

Tw Kentucky the former rule has 
been changed by statute so that an 
allegation of a joint contract and 
proof of a several one is not a fatal 
variance.—Jones v. Bank of Dear¬ 
born, 267 S.W. 158, 206 Ky. 401— 
Loader v. McGee, 261 S.W. 1096, 203 
Ky. 207. 


34. Ala.— Becker Roofing Co. v. 

Piaj, 160 So. 692, 280 Ala, 289. 

18 C.J. p 755 note 57. 


86 . U.S.—Graves v. Boston Mar. Ins. 
Co., Mass., 2 Cranch 419, 2 L-Ed. 
824. 

CaL—McCord v. Seale, 56 CaL 262. 
Io-,f^__Blaok V. Struthers, 11 Iowa 
459. 


36. —^Morgan v. Brach, 116 N. 

W. 490, 104 Minn. 247. 


Mo.—McArthur v. Fruit Supply Co., 
App., 191 S.W. 1126. 

37. Mass.—Scott v. Shears, 9 Cush. 
504. 

13 aj. p 756 note 59. 

38. Ky.—Louisville & N. R. Co. v. 
Dry Branch Coal Co., 65 S.W.2d 
1008, 252 Ky. 124. 

Pa.— Raphael v. Western Pennsyl¬ 
vania Amusement Co., 157 A. 802, 
103 PaSuper. 62. 

13 CJT. P 755 note 61. 

39 . Alau—^Mason v. Hall, 80 Ala. 
699. 

18 C.J. p 756 note 62. 

40. Fla—^Yates v. Ball, 181 So. 34L 
OkL—Conaway v. Bolt, 50 P.2d 170, 

174 OkL 180. 

Porto Rico.—Lopez v. Sanchey, 22 
Porto Rico 52L 
13 aJ. P 755 note 68. 

41 . Tex.—Cahoon v. Thomas, Civ. 
App., 258 S.W. 499. 

42. La—^Magnolia Petroleum Co. v. 
Hawkins, 141 So. 389, 19 LaApp. 
821, vacating 137 So. 588, 19 La 

82L , 
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Mgpiiwg- M tnurtse 

La—Magnolia Petroleum Co. v. Haw¬ 
kins, 141 So. 389, 19 LaApp. 821, 
vacating 187 So. 588, 19 La.App. 
821. 

43. Ga—State Trust Co. v. Wallace, 
84 S.E. 638, 143 Ga 214. 

In<L—Ashley v. Henderson, 76 N.BL 
985, 166 Ind. 147. 

18 C.J. P 756 note 64. 

44. U.B.—Oltarsh v. Bratter, CC,A. 
N.T., 48 F.2d 667._ 

Ala—Baker v. Green, 84 So. 646, 
17 AlaApp. 290. 

Ga—Williams v. Bldridge, 186 S.H. 

217, 63 GsuApp. 445. 

Ky.—Juett V. Cincinnati, N. O. & T. 
P. Ry. Co.. 68 S.W.2d 661, 346 Ky. 
379. 

Mass.—Pope v. Brooks, 144 N.B. 214, 
249 Mass. 381. 

H.C.—Anderson v. Chiles, 140 SJi. 
611, 194 N.C. 694. 

Tex.-^now v. Prince, Com.App., 12 
3.W.2d 842. 844, affirming, Civ. 
App., 4 S.W.2d 606, and quoting 
Oozp^ Jnxia. 

13 C.J. p 756 note 66. 

Recovery on proof of contract al¬ 
leged generally see supra { 670 a 
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tract is declared on, the party will not be allowed to 
prove a subsequent parol modification.'^® 

F. PRESUMPTIONS A} 

§ 578. In General 

In actions on contracts the party having the affirma¬ 
tive of the Issue has the burden of proof. 

The g^eneral rule that the burden of proof rests 
on the party having the aflErmative of the issue is 
applicable to actions on contracts,and the usual 
test employed to determine on which side the bur¬ 
den of proof lies is to ascertain which party would 
be entitled to a verdict if no evidence were offered 
on cither side of the issue.'*® Where, however, a 
party having the ajEErmative of the issue has made 


Conversely, a party declaring on an agreement 
modifying or superseding an original contract can¬ 
not recover by proving the original.*® 

3 BURDEN OP PROOF 

out a prima facie case, the burden of evidence as 
distinguished from the burden of proof may shift to 
the adverse party;*® but the burden of proof, prop¬ 
erly so-called, does not shift, and the party having 
the affirmative when the issues are made up must 
make out his case by a preponderance of the evi¬ 
dence.®® 

§ 579. Existence and Terms of Contract 

a. Existence 

b. Terms 


BvUleao* of Wbuegn e nifc agreeittLeaLt 
ad2iii8Bi1)lo 

Although a subcontractor’s com¬ 
plaint, In alleging breach of contract 
provision for monthly payments of 
percentage of work on subcontrac¬ 
tor’s written reaulsltlon, alleged 
reaulsitions for payment were made 
’'in accordance with the contract," 
evidence of an agreement subsequent 
to the pleaded contract, relating to 
unit prices, was admissible as a basis 
for the requisition shown in evi¬ 
dence.—Guerin! Stone Co. v. P. J. 
Cariin Const. Co., Porto Rico, 39 S. 
Ct. 102, 243 U.S. 334, 63 L.Bd. 275, 
reversing P. J. Carlin Const Co. v. 
Guerin! Stone Co., 241 P. 645, 164 C. 
C.A 321, certiorari granted 38 S.CL 
9, 246 U.S. 643, 62 L.Bd. 528. 

45. Cal—San Francisco Stevedoring 
Co. V. Associated Industries Ins. 
Corporation, 29 P.2d 890, 137 Cal 
App. 117. 

18 C.J. p 756 note 67. 

Uodlfloatloa as part of <«l sting con¬ 
tract 

Parol offers were admissible In an 
action on a written contract as 
showing a modification, where the 
conduct of the parties‘so intimately 
linked the modification with the writ¬ 
ten contract that they were parts of 
the same transaction.—^Fahey y. 
Adams, 78 PaSuper. 209. 

4a Minn.—Consumers’ Grain Co. v, 
Wm. Lindeke Roller Mills, 190 N. 
W. 65, 163 Minn. 231. 

Mo.—Curtiss Candy Co. v. National 
Finance Corporation, 71 S.'W.2d 
838, 228 Mo.App. 609—McNeely v. 
^Carlisle, App., 319 S.W. 145. 

N.C.—Newby v. Atlantic Coast Real- 
ty Co.. 103 S.HL 909, 180 N.C. 61. 
Oxigtaal ooiLtxmot Immaterial u evl- 

In. an action on a modified con¬ 
tract, evidence of the original con¬ 


tract Is Immaterial with respect to 
the Issues except only In an inci¬ 
dental evidential capacity.—Dolney 
V. National Thrift Corporation of 
America, 39 P.2d 277, 3 CaULpp.2d 
404. 

47. IlL—McClary v. Grand Lodge 
Brotherhood of Railroad Train¬ 
men, 282 llLApp. 77. See Alabama 
Marble Co. v. Stevens, 205 IllApp. 
406—Todd V. Haxnstrom, 191 Ill. 
App. 409. 

Me.—^Bar Harbor & Union River 
Power Co. v. Foundation Co., 149 
A 801. 129 Me. 81. 

Mass.-Tuttle v. Metz Co., 118 N.H. 
291, 229 Mass. 272. 

Miss.—Bradley v. Howell, 133 So. 
660, 161 Miss. 346. modified 184 So. 
843, 161 Miss. 846. 

Porto Rico:—^Trubillard v. Mercado, 
7 Porto Rico Fed. 122. 

Tex.—Sutton County v. Security 
Trust Co., CivApp., 61 S.'W.2d 862, 
error refused—McAnally v. Person, 
Clv.App., 67 S.W.2d 945, error re¬ 
fused. 

Wash.—Collins v. Northwest Casual¬ 
ty Co., 39 P.2d 886, 180 Wash. 847. 
9 C.J. p 877 note 62, p 894 note 74, 
p 898 note 29—13 C.J. p 766 note 8. 
General denial 

(1) A general denial cannot be 
construed as setting up an affirma¬ 
tive defense of a special contract or 
modification of a contract sued on, 
so as to place on defendant the 
burden of proving his version.—Leh¬ 
man V. Gross, 193 N.T.S, 23, 118 
Misa 262. 

(2) General denial puts plaintiff on 
proof of matters essential to recov¬ 
ery on contract—Sutton County v. 
Security Trust Co., Tex.CIv.App,, 61 
S.W.2d 862, error refused. 

Special defenses 

(1) In suit to recover on a con¬ 
tract lyirden was on defendant to 
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prove special defense.—^Bome t. 
Hardin, 181 So. 472, 16 La.App. 286. 

(2) That services rendered guber¬ 
natorial candidate at instance of his 
campaign manager were rendered In 
hope of political preferment is a spe¬ 
cial defense, burden to prove which 
was on candidate.—Rehni v. Sharp, 
La-App., 144 So. 78; 

(3) In architect’s action for com¬ 
pensation, burden of proving that 
contract was to be Inoperative, if 
building cost more than specified 
sum, is on owner.—Svarz v. Dunlap, 
10 P.2d 976, 168 Wash. 74. 

(4) Lot owner, agreeing to pay 
contractor material and labor costa 
for constructing house and commis¬ 
sion of fifteen per cent of cost for 
supervisory services when house was 
sold, who was sued for commission 
after he had conveyed house and 
lot as gift, had burden, under part 
of answer containing allegations of 
confession and avoidance, to present 
evidence from which court could find 
ultimate facts sufficient to support 
conclusion of law that liability for 
commission had been terminated.— 
Home Development Co. v. Arthur 
Jordan Land Co., 196 N.EJ. 337, lOO 
Ind.App. 468. 

(5) In action on contract, defend¬ 
ant had burden of showing agree¬ 
ment for arbitration was such as to 
bar action.—Siewek v. P. Joseph 
Lamb Co., 241 N.W. 807, 257 Mloh. 
670. 

4& He.—Shaw v. Waterhouse, 8 JL 

829, 79 Me. 180. 

4fti Vt—^Barllone Sons Const. Co. v. 

Reynolds, 199 A 259. 

18 aJ. p 756 note 6. 

50. Minn.—Evans v. Miller, 34 N.W. 

.596, 37 Minn. 871. 

13 CLJ. p 766 note 6. 
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a. Existence 

The burden of provlna the existence of a contract 
Is on the party asserting it. < 

The burden of proving the fact of existence of a 
contract either as a cause of action or a defense is 
on the party asserting such fact where it is placed 
in issue,SI and he has the burden of proving every 
fact essential to the cause of action or dcfense.52 
The rule applies to implied as well as to express 
contracts,63 and to oral as well as written con- 
tracts.S^ Where an express contract is alleged in 
defense to an implied contract, the burden is on 
plaintiff to establish his case by a preponderance of 
the evidcnce.66 Facts, the existence of which is 
admitted by the contract, need not be proved oth- 
crwi.se than by proof of the contract.®® A person 
relying on a contract is not bound to establish a 
good reason for its execution.®^ 

A presumption of the existence of a contract may 
arise fnim acts, without words or even with si¬ 


§ 579 

lence.®® Thus, when it appears that one performed 
a service for another on request, express or im¬ 
plied, it is presumed the other intends to pay for 
it.fi9 

No inference of a contract can arise out of si¬ 
lence following a proposal, without proof that the 
offeree was under a duty to speak and failed to do 
so to the damage of the offeror.®® 

Written or oral character. A contract which is 
not alleged or shown to have been in writing will 
be presumed to have been oral.®i 

b. Terms 

The party asserting a contract has the burden of 
proving its terms. Written contracts presumably contain 
all the terms. 

A burden corresponding to that of proving the 
existence of the contract exists as to the proof of 
its terms,®® even though the paper containing the 
terms and conditions of the contract is in the pos- 


61. Ala.—Tnjrnlls Steel Products Co. 
V. Po«tpr & Cr<‘iKhton Co., 146 So. 
464. 467, 226 AlU. 122, citing Cor- 
pug Juris-'Kx parte Patrick, 88 
So. 827, 208 Ala. 662, reversing 
Patri<'k V. lV'ter,son, 89 So. 100, 18 
Ala.App. 26—ttoling v. T. L. Par- 
row Mercantile Co., 82 So. 467, 208 
Ala. ai7. 

Aria.—T)urk<><»Thomafl Corporation v. 
Doherty, m P. 302, 304, 37 Aria. 
407, citing Corpus Juris. 

Ark.—fitooksherry v. Plgg, 290 S.W. 

3, 'iB, 172 Ark. 76.7, 

Conn.—Lloyd & KlUott v. Parke, 167 
A. 272, IH Coim. 12, 

Pin.—('onrnd v. Jackson, 103 So. 118, 
89 hMii. 2. 

in.— Dicii^’v. Ualun, 176 N.K. 440, 
441, 344 III. 163, citing Corpus 
Juris—Samuelson v. Rockford 
Chamber of Commerce, 187 N.E. 
431, 30r> III. 669—Tregoning v. Tre- 
yoning, 262 Ill.App. 489. 

Iowa.—Foralierg v. Kosa Const. Co., 
262 N.W. 268. 318 Iowa 818, 

Ky.—f'anewood OH Co. v. Cox, 268 
S.W. 10«I, 2(17 Ky. 168. 

La.—I/esUe Co. v. Michel Bouchon 
'Canning Co., 6 l<a,App. 775—^Mob¬ 
ley V. Holden, 5 La,App. 444—Gray 
V. liVaael, 3 lja.App. 143. 

Mich.—Strong v, Horoules Life Ins. 
Co.. 280 N.W. 65, 284 Mich. 678— 
Kel<‘he«on v. Spragg, 280 N.W. 941, 
250 Mich. 602 —Michigan Stamping 
Co. V. Michigan Employers' Cas¬ 
ualty Co., 209 N.W. 104, 286 Mich. 

4. 

Mo.—Curtiss Candy Co. v. National 
Plnanee Corporation, 71 S.W.2d 
838. 328 MeJtpp. 669—Massie v. 
Cottonwood School Dlst. No. 36 of 
Nodaway County, App., 70 S.W.2d 
1108—Homo Trust Co. v. Shapiro, 
$4 S-,W.2d 717, 338 Mo.App. 266. 
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N.D.—Beers v. Schallem, 161 N.W. 
667, 86 N.D. 45. 

Okl.—Kansas, O. & G. Ry. Co. v. 
Smith, 32 P.2d 803, 168 Okl. 190— 
Doyle-Kldd Dry Qooda Co. v. In¬ 
gram, 236 P. 37, 110 Okl. 3. 

Pa—Bhrenstrom v. Hess, 26 Pa 
Dlst. 993, afflrmed 106 A. 44, 262 
Pa 104. 

S.D.—Brown v. Wisconsin Granite 
Co., 201 N.W. 665, 47 S.D. 636. 
Tenn.—PIgg v. Houston & Liggett, 8 
TenaApp. 618. 

Tex.—Texas Centennial Central Ex¬ 
position v. Ahlflnger, Civ.App., 120 
S.W.2d 893, error dismissed. 

Va,—McCormick v. Terry, 137 S.H. 
462, 147 Va 448. 

Wyo.—Black & Yates v. Negros- 
Philippine Lumber Co., 281 P. 898, 
32 Wyo. 248, 87 A.L.R. 1487. 

13 C.J. p 766 note 7. 

Beaswal of Goutraot 
Defendant having changed his po¬ 
sition, and more than a reasonable 
time for performanM of contract to 
donate property for school purposes 
having elapsed, plaintiff had burden 
of proving fi renewal of contract— 
Harris v, Lemley, 199 S.W. 878, 131 
Ark. 471. 

Bevlval of rejected offer must be 
proved as substantive fact—^Bowers 
Co. v. Kanawha Valley Products Co., 
130 S.B. 284, 100 W.Va 278. 

58. Fla—Newcomb v. Belton, 86 So. 
601, 80 Fla 670. 

Ill—Dick V. Halun, 176 N.E. 440, 
441, 844 IlL 168, citing .Corpus 
Juria 

Ky.— Burnett’s Adm’x v. Farmers' 
Nat. Bank of Danville, 49 S.W.2d 
1033, 1034, 248 Ky. 760. citing 
Corpus Juria-Owens v. Curd, 282 
S.W. 689, 192 Ky, 146. 
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Mont.—Ohesley v. Purdy, 171 P. 926, 
54 Mont 489. 

13 C.J. p 767 note 8. 

Oontraot and estoppel 
Plaintiff winning subscription con¬ 
test and suing for automobile to re¬ 
cover against dealers must prove 
contract with newspaper owners for 
conveyance of particular car ' and 
that dealers were estopped to deny 
that newspaper owners could convey 
car.—Crim v. Lukenblll, Tex.Civ. 
App., 21 S.W.2d 83. 

53. Fa—^In re Porter's Estate. 167 
A, 490, 110 PaSuper. 27. 

13 C.J. p 757 note 9. 

54. Okl.—Doyle-Kldd Dry Goods Co. 
V. Ingram, 236 P. 87, 110 Okl. 3. 

13 C.J. p 767 note 10. 

6& Pa—Johnson v. Wanamaker, 17 
PaSuper. 801. 

56.' Mich.—Tefft v. McNoah, 9 Mich. 
201 . 

18 C.J. p 767 note 12. 

67. N.T.—Eaultable Trust Co. v. 
Howe, 129 N.T.S. 112, 72 MIsc. 46. 

50. La—Charles Wenar Co. v. Po- 
komy & Son, 7 l^aApp. 662—Net- 
tervllle v. Police Jury of Baton 
Rouge, 6 LaApp. 612—^Foster v. 
Quealy. 3 LaApp. 262. 

66. Mo.—Smith V. Anderson Motor 
Service Co., App., 278 S.W. 741. 

66. Pa.—Kennedy-Stroh Corporation 
V. Davis, 72 PaSuper. 881. 

61. Ind.—Featherstone Fdy., etc., 
Co. v. Criswell, 76 N.E. 30, 86 Ind. 
App. 681. 

13 ax p 767 notes 19, 20. 

68. IT.S.—Cincinnati Underwriters 
Agency Co. v. Thomas J. Emery 
Memorial, C.C.A.Ohio, 88 F.2d 506, 
certiorari denied Thomas J. Emery 
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session of defendant, for plaintiff has the means of 
enforcing its production or of introducing second¬ 
ary evidence of its contents in case it is not pro¬ 
duced on proper notice, or under a ^bpoena duces 
tecum.®3 

A written contract is presumed to contain all of 
the terms of the agreement,®^ and the burden of 
proof is on him who asserts the contrary.®® 

Where the terms of an offer are changed by a 
counter proposal, those terms not expressly chang¬ 
ed are presumed to be the same.®® 

§ 580. -Necessityof Introducing Writing 

Necessity for introducing the writing depends on 
whether there Is an admission by the adverse party. If 
a contract consists of several writings all should be In¬ 
troduced. * 

' If the existence, execution, and contents of a 
written agreement are admitted as alleged, it is not 
incumbent on plaintiff to offer the writing in evi¬ 
dence ;®7 but in the absence of such admission, a 
written contract declared on must be put in evi¬ 
dence, unless a sufiEcient foundation is laid for the 
introduction of secondary evidence of its con¬ 
tents ;®® and if the agreement is evidenced by more 
than one paper, all should be introduced.®® When 
the agreement alleged is such as from its character 


must have been made or evidenced by letters or oth¬ 
er writings^ the presumption will be against plain¬ 
tiff if he does not produce the written evidence or 
account for its absence. 

§ 581. Execution and Formal Requisites 

a. In general 

b. Formal agreement not executed 

c. Conditional execution 

d. Execution as agent 

e. Place 

f. Date 

g. Delivery 

a. In General 

When properly In Inue, the burden of proving the 
fact of execution Is on the party asserting It. Parties 
signing a contract are presumed to be the parties execut¬ 
ing tt. 

Where the fact of execution of a written contract 
is properly placed in issue, the burden of proof is 
on the party who asserts it.*^^ If the contract is ex¬ 
pressly admitted, or its existence is not put in is¬ 
sue, the party alleging it is relieved of the burden 
of proving its execution.'^® Where a suit is brought 
to enforce an independent stipulation, it is only nec¬ 
essary to prove execution of the contract by the 


Memorial v. dnclnnatl Underwrit¬ 
ers Agency Co., 68 S.Ct 14, 803 U. 
S. 69$, 82 637. 

Ark.—-Brunson v. Cromwell, 204 S.W. 

308, 134 Ark. 605, 136 Ark. 617. 
CaL—Sleek v. HaU, 34 P.2d 844, 850, 
139 CaLApp. 279. quoting Corpiu 
Juris. 

Ky.—Sullivan v. Green’s Adm’rs, 18 
S.W.2d 868, 230 Ky. 44—Canewood 
Oil Co. v. Cox, 268 S.W. 1081, 207 
Ky. 168. 

La.—Annan v. Woods, 104 So. 491, 
158 La. 663. 

Mo.~Hathaway V. McBride, App., '198 
S.W. 1148. 

NM:.—^Russell v^ Anderson, 216 P. 
1046, 28 KM. 6S7. 

KD.—Beers v. Schallem, 161 N.W. 
557. 86 KD. 46. 

Ohio.—Plndlay Bros. v. Hlser, 17 
Ohio Cir.Ct.KS., 406. 

Or.—Portland Pulley Co. v. Breeze, 
199 P. 957, 962, 101 Or. 239, citing 
Corpus Juri^ 

W.Va.—^Dickinson v. Rand, 186 S.E. 
42, 102 W.Va. 674. 

9 aj. p 877 notes 68, 54—18 QJ. p 
767 note 16. 

AiUtsaiUoi]. provlaioas 
The burden of showing a right to 
an arbitration In the absence of an 
express covenant therefor Is on the 
pwiy alleging It—Hunn v. Pennsyl- 
T^uOa Inst, 70 A. 812. 221 Pa. 408, 18 
LJELA.,N.S.,. 1848. 


fla. Ala.—Alabama,- etc., R. Co. v. 
Nabors, 87 Ala. 489. 

04, U.S.—Theodore Tledemann Cor¬ 
poration V. U. S., 78 CtCl. 16. 

Ill.—Victor Electric Co. v. Miller, 199 
IlLApp, 677. 

Mich,—Barron G. Collier, Inc., v. 
Stebbins. 210 N.W. 264, 286 Mich. 
147. . 

Mo.—Shaflner v. Moore Shoe. Co., 
App., 35 S.W.2d 936—Shafifner v. 
Moore Shoe Co., App., S S.W.2d 263. 
Or.—Wallace v. Oregon Engineering 
& Construction Co.. 174 P. 166, 90 
Or, 31. affirmed 176 P. 446, 90 Or. 
31. 

Tex,—Owens v. Jackson, Civ.App., 36 
S:W.2d 186, error dismissed— 
Moore-Seaver Grain Co. v. Blum 
Milling Co., CIvA-pp., 264 S.W. 661, 
reversed on other grounds Blum 
Milling Co. V. Moore-Seaver (Jraln 
Co., Com-App., 277 S.W. 78. 

18 C.J. p 767 note iS. 

66h La.—Chadwick v. Standard Oil 
Co. of Louisiana, 85 So. 633, 147 
La. 668. 

—Stonsz V. Equitable Life 
Assu:^. Soc. of U. S., 187 A, 403, 
824 Pa. 97. 107 A.LJI. 178. 

HL—Atkinson v. Linden Steel 
Co., 27 KB. 919, 138 fll. 187. 

aft Tex.—American Nat Fire Ins. 
Co. V. Lovellette Inv. Co., CIvApp., 
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61 S.W.2d 146, 147, citing Oozpns 
Juzis, 

18 aj. p 767 note 22. 

Oft Tex.—Wann v. Metropolitan Life 
Ins. Co., Com.App., 41 S.W.2d 60, 
63. citing Corpus Juzis. 

18 C.J. p 767 note 28. 

70. La.—Hannay v. New Orleans 
Cotton Exch., 36 So. 831, 112 La. 
998. 

18 C.J. p 767 note 24. 

71. U.S.—Independence Indemnity 
Co. V. Grants Pass & Josephine 
Bank, aC.A.Or., 29 F.2d 83. 

Ala.—Ehl v. J. R. Watkins Medical 
Co., 112 So. 426, 216 Ala. 69—Ferl- 
esle V. Cook, 78 So. 916, 201 Ala. 
671. 

Ga.—Hall v. Bufaula Brick Co., 178 
8.11 403, 60 Ga.App. 466. 

Ill.—Crosier v. Crosier, 201 Ill.App. 
406. 

La.—^Blanchard v. Gilmore, 7 La. 
App. 449. 

KJ.—Dunn v. Goldman, 168 A. 299, 
802, 111 NJT.Law 249, quoting Cor¬ 
pus Juzis. 

N.T.—Breuchaud v. Bank of New 
York & Trust Co., 283 N.T.S. 812, 
167 Mlsc. 376. 

Tex.—Garrison v. Garrison, CIvjlpp., 
66 S.W.2d 451, error dismissed. 

13 C.J. p 768 note 41. 

7ft Md.—Zlhlman v. Cumberland 
Glass Co.. 22 A. 271, 74 Md. 803. 

18 OJ. p 768 note 48. 
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party whose liability it is sought to enforce, and 
proof of execution by the other parties is unneces¬ 
sary.'^® The signature to a written instrument be- 
ing proved, it will be presumed that it was executed 
by the party whose signature is attached thereto, 
and that the parties signing a contract are the par¬ 
ties described in its body as the contractors where 
they are capable of fitting the description and it 
docs not appear that they are not the parties de- 

scribed.^5 

Where defendant admits his signature to a writ¬ 
ten contract, the burden is on him to establish that 
the contract has afterward been altered^fi A sig¬ 
nature placed at the dose of an instrument is pre¬ 
sumed to have been so placed at the time of the final 
execution of the instrument,but this presumption 
docs not necessarily arise where the name is found 
at the commencement or in the body of the instru¬ 
ment.'^® 

Where several persons sign, with seals or scrolls 
opposite the signatures of some of them only, in a 
proper case the other parties may be presumed to 
have adopted the seals or scrolls of the others.'*'® 

Signature as witness. Where a party claims that 
he signed an instrument merely as a witness, the 
burden is on him to prove that fact, if there is noth¬ 
ing on the face of the instrument to show that he 
signed it in that capacity.®® 

b. Formal Agreement Ifot Eiecnted 

The burden of proving a completed contract without a 
formal written instrument Is on the party asserting it. 

A party who maintains that the agreement was 
completed without the necessity of a formal written 
instrument has the burden of proof.®i If the par¬ 
ties intend a formal written contract to be drawn up 
and signed there is a presumption, requiring strong 
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evidence to overcome, that no final contract has 
been entered into,®® and, where a statute requires 
that the contract shall be reduced to writing, there 
can be no presumption of intention to consummate 
it in any other form.®® 

c. Conditional Ezeention 

The burden of proving the conditional execution of a 
contract Is on him who asserts such execution. 

One asserting that the execution of a contract 
was conditional has the burden of proof,®* as, for 
example, where it is asserted that a contract was 
not to take effect until signed by all the parties.®® 

d. Ezeention as Agent 

The burden of proving a signature as agent, where 
the contract Is silent, or as principal where the signature 
Is as agent, is on the party so asserting. 

Where the contract on its face is that of a person 
as principal, he has the burden of showing that he 
signed as agent for another; on the other hand, 
where a contract is signed by one ,as agent of de¬ 
fendant, plaintiff has the burden of proving, there 
being nothing else to show that defendant was 
bound, that it was the intention of the signer to 
bind his principal.®* 

e. Place 

Where silent as to the place of execution, a contract 
Is presumed executed within the state, or at the place 
where dated. 

Where a contract is silent as to the place of ex¬ 
ecution, it will be presumed to have been executed 
within the state.®"^ Where a contract is dated at a 
particular place it will be presumed to have been 
made there.®® 

i. Date 

It Is presumed that a contract Is executed on the day 
of its dats, and that It bears the true date. 
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70. Tnd.—Walt* V. Waite, 84 Ind, j 
403. I 

7-fc Iowa.--In re Chiemore's Bet., 
147 N.W, 207, 166 Iowa 217. 

7S. Oa.—Rcdnath Chautauquaa v. 
PariCB, 114 S.B. 67, 29 Ga.App. 116. 

761 Mo.—Standard Mfff. Co. v. Hud- 
won, 88 S.W. 137, 113 MO.APP. 844. 

77. Ind.—McMlUen v. Terrell, 28 
Ind. 163. 

78. Ind.—McMlUen v. Terrell, eupra. 

73. Pla.—Fourth Nat Bank v. Wil¬ 
son, 101 So. 29, 88 Fla. 48. 

80. S.U.—Hermlston v. Green, 76 N. 
W, 819, 11 S.D. 81. 

8X, U.S.—American Bentonite Coi> 
poratlon v. Clark Boiulpment Co., 
D.C.Mlch., 48 F.2a 392, afflnned, C. 
aA., 43 F.2d 1023. 


Ala.—^Paterson & EJdey Lumber Co. 
V. Carollna-Portland Cement Co., 
112 So. 246, 216 Ala. 621. 

IS CJ. p 769 note 49. 

Person rdyinF <m memorial of 
contract has burden of proving that 
writing was Intended as complete 
memorial.—^In re Delpark, C.C.A.N. 
T., 66 F.2d 582.. 

82. Va.—Atlantic Coast Realty Co. 
V. Robertson's BxT, 116 S.K 476, 
186 Va. 247. 

83. Ark.—McRae v. Farquhar & Al¬ 
bright Co., 269 S.W. 876, 168 Ark. 
88 . 

84. N.C.—Tobacco Growers' Co-op. 
Ass’n V. Moss, 121 S.B, 738, 187 
N.G 421, citing Corpus giuda. 

18 C.J. p 769 note 60. 
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86k N.D.—^Metzler v. O. J. Barnes 
Co., 226 N.W. 601, 58 N.D. 465. 

18 C.T. p 769 note 61. 

861 Mo.—Rankin v. Vest App., 18 
S.W.2d 1096. 

N.T.—Batavia Times Pub. Co. v. 

Hall, 221 N.T.8. 89, 129 Mlsc. 197. 
S.C.—Dangerfleld v. Brown, 186 S.B. 
641, 644, 181 S.a 120, quoting Oor- 
pus Juris. 

13 C.J. P 759 note 62. 

Formal execution of contracts by 
agent see the title Agency 9 127 et 
seq. ‘ 

87. Ind.—^Bomboloskl v. First Nat 
Bank, 101 N.B. 887. 108 NJEI. 422, 
55 Ind.App. 172. , 

18 C.J. p 769 note 54. 

8& CaL—Hammond v. Ocean Shore 
Dev. Co., 138 P. 978, 22 CalAj>p. 
167. 
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A contract is presumed to have been executed on 
the day of its date.89 This presumption is not con¬ 
clusive,9® and may be overcome by a showing that 
it was executed on a different date,®i It is pre¬ 
sumed that a contract bears its true date in the 
absence of any indication of erasure or falsity.®^ 

g. Delivery 

A presumption of delivery may arise from possession 
of the contract by the other party, or from the acta of the 
parties, but If execution is denied the burden of proving 
delivery is on the party alleging execution. 

Where a written agreement signed by one of the 
parties is found in the possession of the other par¬ 
ty, in the absence of other proof it is presumed to 
have been duly delivered and delivery of a con¬ 
tract will be presumed where the concurrent acts 
of the parties recognize its binding force.®^ The 
presumption of delivery arising from possession of 
an instrument is less strong when applied to an ex¬ 
ecutory contract than when applied to a deed.®® 

Where the execution of the instrument sued on is 
denied under oath, plaintiff must prove its delivery 
as well as the other elements of its execution.®® 

§ 582. -Contracts for Benefit of Third 

Person 

It Is presumed that a contract Is for the benefit of 
the parties thereto, and not a third person. Proof of as¬ 
sumption of. a contract by a third person Is on him who 
alleges It. 

It is presumed that the benefits of a contract were 
to inure to the parties thereto and not to a third 


f person,®^ and a third person claiming the benefit 
has the burden of proving the contract was made 
for his benefit.®® A contract to pay a debt due a 
third person is presumed for his benefit unless it 
appears that the contract was not so intended,®® 
Acceptance of a contract made by a third person 
is presumed from the fact of benefit without bur- 
den.l 

One who alleges that a third person has assumed 
his contract with another has the burden of proof.® 

§ 583. Consideration 

Where there is no statutory presumption of consid¬ 
eration, the burden of proving consideration is on the 
party relying thereon. Where want or failure of consid¬ 
eration is claimed, the party relying thereon has the 
burden of proving such fact. 

Where a contract is not such as on its face im¬ 
ports a consideration, the party relying on it as a 
basis of recovery must establish the consideration.® 
Where defendant pleads generally that there was 
no consideration for the contract sued on, the bur¬ 
den of the issue is on plaintiff;^ but if he pleads 
specially the matters showing the want of consider¬ 
ation, he thereby assumes the burden of proof of the 
issue.® The burden of proving consideration is npt 
shifted to defendant by reason of the fact that, in 
connection with the denial of the consideration 
pleaded, he alleges that the consideration was dif¬ 
ferent from that consideration pleaded by plaintiff.® 
Where defendant pleads a failure of consideration, 
he has the burden of proving it and a party who 


89. U.S.—Pantages Theater Co. v. 
Lucas, C.C.A.. 42 F.2d 810, certio¬ 
rari denied Pantages Theater Co. v. 
Burnet, 61 S.Ct 102, 282 U.S. 890, 
75 L.Ed. 784. 

Tei.—Bentz v. State, 96 S.W.2d 410, 
130 Tex.CT. 663. 

13 CJ. p 759 note 66. 

90. Ind.—^Ratcim v. Dick Johnson 
School Tp., 185 N.D. 148, 204 Ind. 
526. 

91. - Tex.—Bentz v. State, 95 S.W. 
2d 410, 130 Tex.Cr, 553. 

13 aj. p 769 note 57. 

9a Ala.—J. R. Watkins Co. v. Pace, 
101 So. 758, 212 Ala. 63. 

93. T7.S.—Massachusetts Trust Co. 
V. Loon Lake Copper Co., C.C.A. 
Wash., 4 P.2d 847. 

m.—Kllcoln V. .Ortell, 136 N.E. 16, 
302 111. 631. 

Ky.—Smith v. Noble, 191 S.W. 641, 
174 Ky. 16. 

Va.—^Enterprise Theatre Corporation 
V. Stutz, 166 S.E. 401, 166 Va. 784. 
18 dJi p 769 notes 68, 69 [a]. 

K’egotla'ble Xurtnunentg Law pro¬ 
viding that instrument not In mak¬ 
er’s possession is presumed to have 


been delivered does not apply to non- 
negotlable Instruments.—In re Mee¬ 
han’s Estate, 221 N.T.S. 768, 220 App. 
Dlv. 477. 

94i N.T.—Sarasohn v. Kamalky, 86 
N.B. 20, lit N.T. 208, reversing 106 
N.T.S. 68, 120 App.Dlv. 110. 

9R. Wash.—Brown Bros. Lumber Co. 

V. Preston Mill Co., 146 P. 964, 83 
Wash. 648. 

93. Mich.—Wilbur v. Stoepel, 46 N. 

W. 724, 82 Mich. 844, 21 Am.S.R. 

668 . 

97. N.T,—Safran v. Westrlch, 240 N. 

T.S. 288, 186 Mlsc, 81. 

9a U.S.—^Robins Dry Dock & Re¬ 
pair Co. V. Flint N.T., 48 S.Ct 184, 
276 U.S. 808, 72 E.Bd. 290, revers¬ 
ing, C-dA-, Flint V. Robins Dry 
Dock & Repair Co., 13 F.2d 3, cer¬ 
tiorari granted Robins Dry Dock & 
Repair Co. v. Flint 47 S.Ct. 108, 
273 U.S, 679, 71 L.Bd. 836. 

Or.—Phez Co. y. Salem FiTzlt Un¬ 
ion, 283 P. 647, 113 Or. 398. 

99b Wls.—Concrete Steel Co. v. Illi¬ 
nois Surety Co., 167 N.W. 643. 168 
Wls. 41. 

1. U.S.—^Lawrence Nat Wnnh- y, 
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Rice, dC.A.Kan., 82 F.2d 28, re¬ 
hearing denied 83 F.2d 642. 

13 C.J. p 759 note 66. 

а. U.S.—^Wasson v. O’Qara Coal Co., 
ni., 199 F. 770, 118 C.C.A. 208. 

13 dJ. p 759 note 63. 

a Fla—Conrad v. Jackson, 103 So. 
113, 89 Fla 2. 

Ohio.—Silberman v. National City 
Bank of Cleveland, 173 N.B, 16, 36 
Ohio App. 442. 

Or.—Kombrodt v. Equitable Trust 
Co., 3 P.2d 127, 137 Or. 386, deny¬ 
ing rehearing 2 P.2d 286, 137 Or. 
386. 

Wls.—In re Linkman’s Estate, 210 
N.W. 706, 191 Wla’358. 

18 C.J. p 769 note 66. 
Ackaowledgaaiit ef indebtedness 

which was not under seal Imported 

no consideration.-In re Sense’s 

Will, 238 N.W. 811, 206 Wla 89. 

3 . Art—Brown v. Wright 17 

Art 9. 

б, Art—^Brown v. Wright supra 

e. Ohio.—Platt v. Scribner, 18 Ohio 
Cir.ct 462, 9 Ohio CIr.Dec. 771. 

7. Cat—^Portuguese American 'Ranfc 
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alleges a partial failure of consideration as a de¬ 
fense must prove the extent to which the consider¬ 
ation has failcd.8 Where plaintiffs own evidence 
discloses a failure of consideration, he is not enti¬ 
tled to recover.^ Where the. alleged consideration 
is the giving up by plaintiff of a right to appeal 
from a judgment, the burden is on plaintiff to prove 
he intended to prosecute an appeal in good faith.i® 
An agreement to pay an additional amount over 
the original contract price presumably is supported 
by consideration,!^ 

Where consideration consists of services, it is 
presumed that the services were rendered at the 
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request of the promisor rather than that they were 
gratuitous,and where the detriment suffered by 
a promisee is a benefit to a third person instead of 
the promisor, it wUl be implied that such benefit was 
at the request of the promisor.!^ 

Statutory provisions. Statutory provisions com¬ 
monly extend the rebuttable presumption of consid¬ 
eration originally attaching only to negotiable in¬ 
struments, to all simple contracts in writing,!^ al¬ 
though no consideration is recited,or although an 
insufficient consideration is recited;!® hence, a par¬ 
ty asserting a want of consideration has the burden 
of proving it.!7 This presumption, however, is re- 
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v. Schultz, 193 P, 806, 49 Cal-App. 
508. 

La.—City Sav. Bank & Trust Co. v. 

Goodman, 100 So. 66, 166 La. 106. 
Ohio.—Klfin A Heffolman Co. v. Pe- 
tormnn. 26 Ohio CIr.Ct.,N.8., 23S. 
Okl.—Tlbhets A Pleasant v. Martin, 
233 P. 698, 106 Okl. 233, 

Pa.—Braunor v, Corgan, 173 A, 397, 
316 Pa. 106. 

Tenn.—T()rb<-tt v. Jones, 86 S.W.2d 
8118, 19 Tcnn.App. 307. 

13 p 759 note 70. 

8. T«‘X.—L, n. Powell Co. v. Stur¬ 
geon, CIv.App., 29!) S.W. 274. 

13 C.J. p 7(i0 note 71. 

9. N.Y.—M<‘T.(aurln v. Cuba Co., 84 
N.Y.S. 626, 87 App.Div. 568. 

13 C.,I. p 760 note 72. 

IQ. Mohs.—S liver v. Graves, 96 N. 

K 948, 210 Mass. 26. 

11. I^t.—Standard Electric Const 
Co. V. l^rh'k Co., 134 So. 822, i6 
La.App. 331. 

la. N.Y...-I-Jdw«rdfl V. Tennis, 178 N. 
Y.R. 500, 106 Misc. 609, affirmed 
170 N.Y.S. 807, 190 App.DIv. 478. 

13. Okl-Kiddle v. Hudson, 172 P. 
021, 68 Okl. 172, 

lA Ala.—Hodge V. Joy, 92 So. 171, 
207 AU. 198—McCormick v. Bad- 
ham. 85 .So. 401, 204 Ala. 2. 

Ark.—Searcy v. Clark, 82 S.W.2d 889, 
190 Ark. 1060. 

Cal—Moody v. SSumwolt, 248 P. 678, 
199 Cal 218— Anderson v. Wlck- 
llffc, 172 P. 381, 178 Cal 120— Los 
Angah's County v. Farnsworth, 41 
P.2d 677, 4 CRlApp.2d 616— Atlas 
Mixed Mortar Co, v. Stein, 13 P.2d 
766. 126 Oal.App. 31— President, 
etc., of Southern California Con¬ 
ference of Seventh Day Adventists 
V. Goodwin, 5 P.2d 973, 119 Cal. 
App. 37— Flint V. Qiguiore, 196 P. 
85. 60 OalApp. 314. 

Colo.—W. T. ilawleigh Co. v. Dlck- 
noltf, 01 I*.2d 1028, 99 Colo. 276. 
Idaho.—Caldwell v. McKenna, 33 P. 

3d 366, 64 Idaho 662. 

Iowa.—Powell v. McBIaln, 269 N-W. 
883—Carr v. McCauley, 246 N.W. 
200, 216 Iowa 298—Downey v. Gif¬ 
ford. 218 M.W. 488, 206 Iowa 848 


—W. T. Kawleigh Co. v. Cook, 205 
N.W. 67, 200 Iowa 412—Guetzlalt v. 
First Nat Bank, 198 N.W. 617, 198 
Iowa 469—Snyder v. Sargeant 196 
N.W. 22. 197 Iowa 476. 

Kan.—Comfort v. Lynch, 283 P. 1042, 
118 Kan. 40. 

Ky.—Greenup v. Wllholte, 279 S.W. 
666, 212 Ky. 466. 

La.—State ex rel. Muslow v. Louisi¬ 
ana Oil Refining Corporation, App., 
176 So. 686, motion denied 177 So. 
476—Texas Co. v. Couvillon, App., 
167 So. 155, annulling 160 So. 889. 
Mo.—Scottish Rite Temple Ass’n of 
Kansas City v. Luckalnger, App., 
101 S.W.2d 611. 

Mont.—Blelenherg v. Higgins, 277 P. 
686, 85 Mont 69. 

N.D.—First State Bank of Hazen v. 
Radke, 199 N.W. 930, 988, 61 N.D. 
246, 35 A.L.R. 1866, citing Corpus 
Jtuis, 

Okl.—aiflord V. II. S. Fidelity A 
Guaranty Co., 249 P. 988, 119 Okl 
188—Miller v. Oil Well Supply Co., 
191 P. 1094, 79 Okl. 186. 

Tex,—Wright V. Robert A Bt. John 
Motor Co., 68 S.W.2d 67, 122 Tex. 
278—Southwestern Graphite Co. v. 
Burnet Nat Bank, Civ.App., 255 S. 
W. 676—Bell v. Mulkey, ClvApp., 
248 S,W. 784—Panhandle A S. F. 
Ry. Co. V, Fitts, Civ-App., 188 S. 
W. 528, reversed on other grounds 
Fitts V. Panhandle A S. F. Ry. Co., 
Com.App., 222 S.W. 158. 

13 C.J. p 760 note 74. 

▼ertal ooirtract does not Import a 
consideration, while a written con¬ 
tract does.—Societa Italiana Mutua 
Benefloenza Tlttorio Emanuele III D1 
Bnsl^ V. Lovoy, 168 So. 642, 281 Ala. 
99. 

RelaBoniMp of parties Immaterial 
Under Civ.Code S 2286, creating a 
presumption that transactions hy 
which a trustee obtains any ad¬ 
vantage from his beneficiary are 
without consideration and under un¬ 
due influence, the mere fact that a 
confidential relationship existed be¬ 
tween the parties is not sufficient to 
overcome the presumption of con¬ 
sideration for a written Instrument 
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created hy Civ.Code S9 1614, 1615. 
hut it must also be made to appear 
that the relationship was used to 
obtain an unfair advantage, or that 
the confidence was violated.—Cole v. 
Wolfskin, 192 p. 649, 49 CalApp. 63. 
IS. U.S.—W. L. Slayton A Co. v. 
Newton A Morgan, ac.A.La., 299 
F. 279. 

Mo.—Scottish Rite Temple Ass'n of 
Kansas City v. Luckslnger, App., 
101 S.W.2d 611. 

Tex.—Panhandle A S. F. Ry. Co. v. 
Pitts, Civ.App.. 188 S.W. 628, re¬ 
versed on other grounds Pitts v. 
Panhandle A B. P. Ry. Co., Com. 
App., 222 S.W. 168. 

18 C.J. p 760 note 76. 

1ft Cal.—Los Angeles County v. 
Farnsworth, 41 P.2d 677, 4 CalApp. 
2d 516. 

17. Cal.—^Atlas Mixed Mortar Co. v. 
Stein, 18 P.2d 768, 126 CaUlpp. 
31—Pierce v. Reed, 289 P. 856, 106 
CalApp. 673. 

Iowa.—Beal v.,Mllllron, 267 N.W. 83 
—Greenland v. Abben, 264 N.W. 
830, 218 Iowa 255—^Downey v. Gif¬ 
ford, 218 N.W. 488, 206 Iowa 848. 
Kan-—^Purst A Thomas v. De Witt, 
65 P.2d 567, 145 Kan. 300. 

Ky.—Brenard Mfg. Co. v. McDaniel, 
297 S.W. 810, 221 Ky. 27—Whlt- 
teker v. Holcomb, 198 S.W. 638, 177 
Ky. Y90. 

La.—Crichton Co. v. Smith, 187 So. 

643, 18 La.App. 567. 

Mo.—Smith v. Ohio Millers’ Mut. 
Fire Ins. Co., 49 S.W.2d 42, 330 
Mo. 286. 

Mont.—Sommer v. Wlgen, 62 P.2d 
833, 103 Mont. 327—Blelenberg v. 
Higgins, 277 P. 686, 85 Mont. 69. 
Okl.—Foley v. State, 11 P.2d 928, 167 
Okl. 202—Clifford v. U. S. Fidelity 
A Guaranty Co., 249 P. 938, 119 
Okl 188—Miller v. Oil Well Sup¬ 
ply Co.. 191 P. 1094, 79 Okl. 135. 
Tenn.—Jackson Bros. v. Harpeth 
Nat. Bank. 12 Tenn.App. 464. 

Tex.—^McAnally v. Person, Civ.App., 
67 S.W.2d 945, error refused—May- 
field v. Eubank, ClvApp., 278 S.W. 
248. 

Wyo.—Rue v. Merrill, 297 P. 879, 
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buttable,!* is overcome by facts showing no consid¬ 
eration was in fact paid,^® and ceases to exist when¬ 
ever the party relying on the agreement undertakes, 
although unnecessarily, to show in his pleadings 
what the consideration was .20 

Acknowledgment of consideration. An admission 
in a written contract that it was made for a valua¬ 
ble consideration is prima facie evidence of that 
fact, and in an action on the contract, the burden 
is on defendant to rebut it ,21 but it has been held 
that slight evidence of want of consideration is suf¬ 
ficient to shift the burden of proof to plaintiff .22 

§ 584. Reality of Consult 

a. In general 
■ b. Incapacity 

c Mistake 

d. Fraud 

e. Duress 

f. Undue influence 


a. In General 

One asserting the existence of a contract has the 
burden of proving a meeting of minds; but parties ex¬ 
ecuting a written contract are presumed to know and 
understand Its nature. 

The party asserting the existence of a contract 
must, prima facie, at least establish a meeting of 
the minds of the parties.28 However, when per¬ 
sons who are competent to execute a contract sign 
their names to a written agreement the presump¬ 
tion arises that they knew and understood the na¬ 
ture of the contract to which they subscribed their 
names,and assented to all its terms,^® and that 
the instrument expresses their intention.*® Where 
a written proposal is accepted orally or by acts 
thereunder, it is presumed that all the terms were 
accepted and the burden of proof to the contrary is 
on him who asserts the contrary.**^ 

h. Incapacity 

Capacity to contract la presumed. 

As the presumption is in favor of capacity to con¬ 
tract,*® he who asserts the incapacity of a party to 


884, 42 Wyo. Sll, citing Oorpoi 
Jiitla. 

13 C.J. p 760 note 76. 

18. CaI.<~BooJa Singh v. White, 296 
P. 119, 111 Cal.App. 683—Pomper 
V. Behnke. 276 P. 122. 97 Cal.App. 
628—^Allen’s Collection Agency ▼. 
Lee, 288 P. 169, 78 Cal.App. 68— 
Merchants' Nat Bank of San Fran¬ 
cisco V. Carmichael, 196 P. 76, 50 
CaLApp. 749. 

Iowa,—Krcmar v. Krcmar, 211 N.W. 
699, 202 Iowa 1166. 

18l Iowa.—Ankeney v. Brenton, 288 
N.W. 71. 214 Iowa 357. 

80l Ey.—Drexellus v. Leathers, 12 
Ey.Law 142—Noe y. Keen, 6 Ey. 
Law 928. 

81. CaL—^In re Thomson, 181 P. 

1045, 165 Cal. 290. 

IS C.J. p 76,0 note 78. 

88. U.S.—Titus V. Whiteside, D.a 
Cal., 228 F. 966. 

18 QJ. p 760 note 79. 

83L SJ).—Guaranty State Bank of 
Osceola v. Potter. 208 N.W. 170, 49 
S.D. 619. 

13 C.J. p 767 note 25. 

aii U.S.—The Henry S. Grove, D. 
C.Md.. 22 F.2d 444—Tabas v. Emer¬ 
gency Fleet Corporation, D,C.Pa,, 

. 8' F.2d 648, affirmed, C.C.A., U. S. 
Shipping Board Emergency Fleet 
porp. V. Tobas, 22 F.2d 398—J, A. 
, La Porte Corporation v. Mayor and 
City Council of Baltimore, D.C. 
, Md., 13 F.SiuDP. 796—Jordan v. 
Bedep. C.C.A.Mlch., 292 F. 673, cer- 
ttorari denied Union Cent Life 
Ins. Co. y. Hoden. 44 S.Ct 34, 263 
, U.S.- M L.Ed. 616. 


Ark.—Connelly v. Beauchamp, 13 S. 

W.2a 28, 178 Ark. 1036. 

Cal.—Eayser v. Gorman, 44 P.2d 
1041, 3 Cal.2d 478—Wallace y. Ri¬ 
ley, App„ 74 P.2d 807. 

Fla.—Stonebraker v. Reliance Life 
Ina Co. of Pittsburgh, 166 So. 683, 
123 Fla. 244. 

Ga.—Brown-Randolph Co. y. Gude, 
106 S.E. 161, 161 Ga. 281. 

Iowa.—Gamer v. Johns, 166 N-W- 
111, 182 Iowa 684. 

Ey.—Bennett y. Madison Sales Co., 
95 S.W.2d 604, 264 Ey. 728. 

Me,—J. R. Watkins Medical Co. v. 

Stahl, 103 A. 70. 117 Me. 190. 
Md.^Boilack v. Bollack, 182 A. 317. 
169 Md. 407. 

Maaa—Newburyport Soc. for Relief 
of Aged Women v. Noyes, 192 N. 
E. 64, 287 Masa 630. 

Mont—Dick v. Elng, 236 P. 1093, 73 
Mont 466. 

N.J.—Voices, Inc., v. Metal Tone 
Mfg. Co., 187 A- 870, 120 N.J.Bq. 
618, affirming 182 A. 880, 119 N.J. 
Eq. 824, certiorari denied Metal 
Tone Mfg. Co. v. Voices, Inc., 67 
S.Ct 433, 800 U.S. 656, 81 L.Ed. 
866—^Fortunel v. Martin, 168 A. 
893, 114 N.J.Bq. 235. . 

Ofcl.—Autry v. First Nat Bank, 269 
P. 286, 131 OkL 279—Mayfield y. 
Fidelity State Bank of Cleveland, 
249 P. 186. 121 OkL 179—J. B. 
Colt Co. v, Thompson, 242 P. 1030, 
114 Okl. 6L 

Or.—^L. B. Menefee Lumber Co. v. 

Gamble, 242 P. 628, 119 Or. 224. 
Pa.—Lessa v. Staler, 75 PaSuper. 
468. 

Tex,—Indemnity Ina Co. of North 
America v, W. L. Macatee ft Sons, 
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Com.App., 101 8.W.2d 663, affirm¬ 
ing W. L. Macatee ft Sons v. 
Chambers, Clv.App., 69 S.W.2d 486 
■—McDaniel v. City of Beaumont, 
ClvJ^pp., 92 S.W.2d 662. 

Effect of signing written Instrument 
see supra S 137. 

S6. Cal.—^Tyman Lumber Co. v. W. 
A. Hammond Ca, 12 P.3d 45, 124 
CaLApp. 169. . 

8A CaL—Eayser y. Gorman, 44 P.2d 
1041, 8 Cal.2d 478. 

IlL—See Carwlle v. Cobe, 210 IB. 
App. 167. 

La—Fridge v. Bank of Baton Rouga 
114 So. 90, 164 La 443. 

Mich.—Walton School of Commerce 
v. Stroud. 226 N.W. 883, 248 Mich. 
85. 

Mo.—Clay v. Alglre, App., 9 S.W.2d 
870. 

N.C.—^Montague v. Lumpkin ft Per^ 
ry, 100 S.E. 417, 178 N.C. 270. 

87. N.J.—Gilchrist Co. v.‘ Metal 
Polishers, Buffers ft Platers Local 
Union No. 44 of Metal Polishers 
International Union, Oh., 113 A. 
320. 

a& Ala—^Rechard v. Cowley, 30 So. 
419, 202 Ala 337. 

Ey.—Rath’s Committee v. Smith, 202 
S.W. 601, 180 Ey. 326. 

Md.—Colburn y. Ellers, 163 A. 14, 
160 Md. 104. 

Miss.—Parkinson v. Mills, 159 So. 
661, 172 Mlsa 784—Hamilton Bros. 
Co. y. Narclesa 158 So. 467, 172 
Miss. 24. 

N.T.—Lincoln Trust Co. v. Williams 
Bldg. Corporation, 128 N.E. 209, 
I 229 N.T. 818, reversing 169 N.T.S. 
I 1046, 188 APP.IMV. 226. 
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contract has the burden of'proof but one who 
in avoidance of a defense of incapacity sets up a 
ratification and affirmance of the voidable contract 
has the burden of proving such ratification.^^ 
Where mental weakness is shown, the burden is on 
the one claiming the benefit of the contract to show 
its fairness and the capacity of the other party, 
and incompetcncy having been established, the par¬ 
ty seeking to enforce a contract has the burden of 
showing good faith, absence of fraud, and a fair 
consideration.** 


c. Mistake 


A party who asserts mistake has the burden of 
proving It. 

One asserting mistake in the execution of a con¬ 
tract has the burden of proof.** 


d. Fraud 


Generally, the party asserting fraud 
of proving the fraud; but a fiduciary 
his contracts are free from fraud. 


has the burden 
must prove that 


Where a contract is valid on its face, a party al¬ 
leging fraud in its execution has the burden of 
proof,** and he must establish all the essential ele- 


Tyx. —Swlnk V. City of Balias, Com. 
App., 36 S.W.8d 222, reversing, Clw 
App., 19 S.W.2d 601—Smith v. 
Thornhill, Com-App., 26 S.W.2d 607, 
affirming, Clv.App„ 12 8.W.2d.625, 
and reversed on other grounds, 
Com.App„ 34 S.W.2d 803. 

18 aJ. P 757 note 26. 

Age , 

Jj«.w prenumca party of full age 
cx<‘putlnff written Instrument chose 
wordn sullable to express intents 
l*UTCt' V. Biorman, 162 S.B. 666, 202 
N.C. 275. 

29. Bel.—Warwick v. Addicks, 167 
A, 205. 6 W.W.Harr. 43. 

Iowa.— Davidson v. Piper, 266 N.W. 
107, 221 Iowa 171. 

Ky.—Hale v. Hjtle. 63 S.W.2d 664, 246 
Ky. 388—Rath’s Committee v. 
Smith. 203 S.W. 601, 180 Ky. 326. 
Mleh.—Shea v. Siller, 247 N.W. 182, 
262 Mich. 279. 

Sommervlllo v. Greenhood, 
210 p. 1048, 66 Mont 101. 

Nfb.—Kr«-dlrk V. Brogan, 217 N.W. 
B83, U6 Ni'b. 389. 

Okl.—Cunhlng v. MeWaters, 176 P. 
83«, 71 Okl. 138. 

l>a.—Patteraon v, Snider, 167 A. 613, 
308 Pa. 272. 

13 C.J. P 787 note 27—19 OJ. p 816 
note 94. 

Btiuslou 
If delusions be relied on, it must 
be shown that they Influenced paxty 
to such extent that ho had no rea¬ 
sonable conception of nature and 
terms of contract-Hult v. Ho^ 
Life Ins. Co. of New York, 240 N.W. 
218, 213 Iowa 890. 

OvMtbrow of p*»siunjptUm 
When the presumption that pa^ 
ties to contract were competent is 
overturned, legal elfect of inoompe- 
tency relates back and vitiates trans¬ 
action from bcglaning.-^mlth v. 
Thornhill, Tex.Com.App., 26 S.W.2d 
897, affirming, Clv.App., 12 S.W.2a 
626, and reversed on other grounds, 
CormApp., 34 S.W.2d 803. 

80. Tex.—Smith V. Guerre, av.App., 
176 S.W. 1093. 

IS C.J. P 768 note 28. 

81. 111 .—Kipkiey v. Wynkoop, 187 
N.B. 154, 806 lU. IIB- 


38. U.S.—Beale v. Glbaud, D.CJT.Y., 

16 F.SUPP. 1020. 

33. Aria.—Bradley v. Industrial 

Commission. 76 P.2d 746, 61 Aria. 

I 301. 

Ky.—^Bennett v. Madison Sales Co., 

96 S.W.2d 604, 264 Ky. 728. 

Minn.—Pike Rapids Power Co. v. 
Schwlntek, 228 N.W. 612, 176 Minn. 

324. 

N.T.—Gibbons v. Perkins. 280 N.T.S. 

273, 132 Mlsc. 683. 

Or.—Miller v. Miller, 252 P. 705, 120 
Or. 484. 

13 aJ. P 768 note 29. 

34 . Aria— Bradley v. Industrial 

Commission, 76 P.2d 746, 61 Axis. 
**!• - 

Ark.—Pacini v. Haven, 106 S.W.2d 
86—Hatfield Special School Bist v. 
Knight 164 S.W. 1187. 

Cal.—Lyon v. Lyon, 233 P. 988, 70 
CaLApp. 607, 

i pia.—Standard Lumber Co. v. Florida 
Industrial Co., 141 So. 729, 106 Fla, 
884, certiorari denied 63 S.Ct 522, 
289 U.S. 723. 77 L.Bd. 1474. 

Idaho,— Smith v, Thomas, 246 P. 899, 

I 42 Idaho 876. 

Ill,—Samuels v. Worst 149 N.B. 228, 
318 III 297 —Hungerford v. BShr- 
ends, 139 N.E. 422, 308 HL 406— 
Anderson v. Terhune, 206 Ill.APp. 
248. 

Iowa.—Scott V. Seabury, 262 N.W. 
204 220 Iowa 666—^Anders v. 

Crowl. 229 N.W. 744, 210 Iowa 469 
—North American Nat Ins. Co. v. 
Holatrmri. 217 N.W. 239,’208 Iowa 
722, modified 224 N.W. 492, 208 
Iowa 722, followed in North Amer- 
loan Nat Ins. Co. v. Jones. 326 N. 

352 —Commercial State Bank of 
Britt V. Beers, 202 N.W. 767, 199 
Iowa 8e4-amltb v. Waterloo, C. F. 
& N. By. Co„ 182 N.W. 890, 191 
Iowa 668. 

j;;y.—Bennett v. Madison Bales Co., 
95 S.W.2d 604, 264 Ky. 728. 

La.— Traders’ * Securities Co. • v 
Butsch, 137 So. 75, 19 La.App. 676. 
affirmed 140 So. 76, 19 La.App. 676 
MaBS.--Capen v. Capen, 126 N.E. 692, 
294 Mass. 866. 

N.Y.—Lynch v. Gibson, 8 N.T.B.2d 
672, 264 App-Biv. J 

New York Life Ins. Co., 264 N.T. 


S. 399, 238 App.Biv. 206, reversed 
on other grounds 188 N.F. 162, 

263 N.Y. 46, 90 A.L.R. 642, followed 
In, aC-A., Greenbaum v. Colum¬ 
bian Nat Life Ins. Co. of Boston. 
Mass., 70 F.2d 1016, certiorari de¬ 
nied 65 S.Ct 148, 293 U.S. 616, 79 
L.Ed. 705—First Nat Bank v. 
Wright 202 N.T.S. 774, 207 App. 

Dlv. 621, affirmed 148 N.E. 704, 240 
jf.Y. 669—Prick v. Cona 290 N.Y. 

S. 692, 160 Mlsc. 460, affirmed 298 
N.T.S. 173, 261 App.Blv. 781. 
OhIo.^Klein & Heffelman Co. v. Pe¬ 
terman, 26 Ohio CIr.Ct,N.S., 283. 

OkL—Beatrice Creamery Co. v. Gold¬ 
man, 62 P.2d 1033, 176 OkL 300— 
Bass Furniture & Carpet Co. v. 
Finley, 268 P. 130, 129 OkL 40. 

Or.— Ambrogettl v. Strahom, 232 P. 

660, 113 Or. 265. 

g.B.—Midway Farmers’ Warehouse 
Co. V. Foley, 218 N.W. 507, 61 S.D. 
288 —Guaranty State Bank of Os- , 
ceola v. Potter, 208 N.W. 170, 49 , 

S.B. 619. 

Tenn.—Metropolitan Life Ins. Co. v. 
Borsjc, 2 Tenn.App. 173—Lang¬ 
ston V. Layne & Bowler Co., 8 
Tenn.Clv.App. 268. 

1 Tex.—Powell v. Bockow, 92 S.W.2d 
437 127 Tex. 209, reversing, Civ, 
App., 68 S.W.2d 636—Gulf Bltu- 
lithlc Co. V. Nueces County, Com. 
App, 11 S.W.2d 806, reversing. Civ. 
App., 297 S.W. 747 —Stevens v. 
Farmers First Nat Bank of Ste- 
pbsnville, av.App., 114 S.W.2d 661 
—Hitch V. National Cash Regis¬ 
ter Corporation, Clv.App., 106 S. 
W.2d 1114—W. L. Pearson & Co. 

V. Hutchinson County, ClvJlpp., 

' 62 S.W.2d 609, error refusedr- 
Alexander v. Good Marble & Tile 
Co.. Clv-App., 4 S.W.2d 636,'error 
refused—Campbell v. Turley, av. 
App., 324 S.W. 828. 

|vaJ—Mann v. Osborne, 149 S.B. 887, 
163 Va. 190. 

Wash.—Griffith v. Gifford, 166 P. 874. 

97 Wash. 22, 2 A.L.R. 1609. 

IS C.J. P 768 note 30. 


Besoiislon for fcaad 
The burden la on one defending 
on the ground of fraud, and his own 
1 rescission because of such fraud of 
[the contract sued on. to prove both 
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ments thereof.35 So, the burden is on one alleging 
that his signature was procured through fraud, 
or that by reason of fraud the instrument does not 
contain the whole contract or contains more than 
the contract.37 

Fraud is presumed where the contract is execut¬ 
ed on an insufficient consideration by one enfeebled 
in body and mind,38 or with one whose drunken con¬ 
dition is manifest, so that the burden is on the oth- 
er party j®® but the burden of establishing the pred- 
icatory conditions to the presumption is on him who 
would avoid the contract.^® 

Where fraud in the inception of the contract is 
admitted, a party relying on a subsequent waiver or 
ratification has the burden of proof.It is pre¬ 
sumed that misrepresentations calculated to induce ^ 


the making of a contract did so, and the burden of 
proving nonreliance on them is on the adverse par- 
ty.42 

While transactions between relatives will be scru¬ 
tinized closely to see that no wrong is done, fraud 
is not ordinarily presumed,^® and will not. be pre¬ 
sumed where the party asserting the fraud was rep¬ 
resented by counsel in the transaction |)ut where 
a contract between a fiduciary and one toward 
whom he occupies that relation is attacked on the 
ground that the fiduciary was ^ilty of fraud or 
concealment, the burden is on the fiduciary to show 
the fairness of the contract^® 

e. Duress 

Durest must be proved by the party asserting It. 


the fraud and the rescission. Proof 
of the fraud without proof of the 
rescission does not establish the de¬ 
fense.—Wilcox Trux v. Rosenberaer, 
195 N.W. 489, 166 Minn. 487. 

35. U.S.—Merchants’ Bank v. Han¬ 
na, C.C.A.MO., 73 R2d 818—City 
of Boston V. McGovern, nC.C.A. 
Masa, 292 F. 705. certiorari denied 
McGovern v. City of Boston, 44 S. 
Ct 466, 265 U.S. 681, 68 L.Bd. 
1190. 

Ariz.—Bradley v. Industrial Coznnds- 
sion, 76 P,2d 746, 61 Ariz. 291. 
Cal.—Dotson v. International Life 
Ins. Co., 266 P. 867, 89 CaLApp. 
663. 

Fla.—Willis V. Fowler, 138 So. 358, 
102 Fla. 36. 

Mich.—Laplckl v. Jones, 241 N.W. 
801, 268 Mich. 126. 

Tex.-^ohnson v. Magnolia Petrole¬ 
um Co., CivJlpp., 76 S.W.2d 283. 
Utah.—Wilson v. Guaranteed Securi¬ 
ties Co., 23 P.2d 921, 82 Utah 224. 
13 C.J. p 768 note 31. 

86. Ky.—G. C. Heberllng Co. v. 

Clark, 90 S.W.2d 77, 262 Ky. 324. 
13 C.J. p 768 note 32. 

37. Ga.—^Robinson v. Donehoo, 26 
S-H. '491. 97 Ga. 702. 

18 aJ. p 768 note 33. 

88. Fla.—Douglas v. Ogle, 86 So. 
243, 80 Fla. 42. . 

39. N.C.—Burch v. Scott, 84 S.B. 

' 1036, 168 N.C. 602. 

19 Cfj. p 817 notes 96, 96. 

40. Fla,-Douglas v. Ogle, 86 So. 
243, 80 Fla. 42. 

41. U.S.—Fitzgerald v. McFadden, C 
C.A.N.T., 88 F.2d 639. 

Or.—Schoellhamer v. Rometsch, 38 
P. 844, 26 Or. 894. 

Tex.-^oppe v. Koppe, 122 S.W. 68, 

67 Tex.avJiopp. 204. 

Vs—Pprker v. Inge, 161 S.13. 884, 
16.7, Va. 692. 

,18C.J.p 768 4iote 34, I 


PrsBumptioa of zatifloatiloaL 
In cases of executed contracts sus¬ 
ceptible of tacit ratification, pre¬ 
sumption of ratification Juris et de 
Jure results from silence during time 
fixed for prescription.—Doiron v. 
Lock, Moore & Co.. 115 So. 866, 166 
La. 67—^Barnes, v. Barnes, 99 So. 
719. 166 La. 981. 

43. CaJ.—Pohl V. Mills, 24 P.2d 476, 
218 Cal. 641. 

43. Del.—Peyton v. William C. Pey¬ 
ton Corporation, Ch., 194 X 106. 

Idaho.—^McDougall v. McFall, 216 P. 

847, 87 Idaho 209. 

13 C.J. p 758 note 36. 

Bnislnesa dealings between parent 
and ohlld are presumed fair, and 
those attacking such ' transactions 
have burden to furnish clear proof 
of fraud.—^In re Hand’s Estate 172 
A, 666, 316 Pa. 238. 

44. N.Y.—Thompson v. Thompson, 

260 N.T.S. 488. 282 App.Dlv. 488, 
reversing 236 N.T.S. 617, 184 Misc. 
614, and afllrmed 180 N.E. 862 258 
N.T. 626, 

45. CaL—Burrows v. Burrows, 28 P. 
2d 1072, 136 CaLApp. 323. 

Idaho.—McDougall v. McFall, 216 
P. 847, 37 Idaho 209. 

Ill.—Hagorman v. Schulte, 181 N.E. 
677, 849 IlL 11—Eichhorst v. Eich- 
horst, 170 N.B. 269, 338 Ill. 186, 
affirming 262 IlLApp, 676—Tanner 
v. Tanner. 167 N.B. 161, 826 IIL 
302—Feeney v. Runyan, 147 N.E. 
114, 816 IIL 246—jPajks v. Hooper, 
147 N.E. 44, 316 IIL 158—Herczeg 
V. Weiss, 186 N,B. 714, 304 Ill. 
643—Campbell v. Freeman, 130 N 
E. 819, 296 IIL 636—Fry v. Pence, 

261 IlLApp. 218. 

Ind.—KratU v. Booth, J91 N.is. 180 
99 Ind.App. 178, 

Iowa.—Pruitt V. Gause, 188 N.W: 

798. 198 Iowa 1364. 

Ky.—Whittle’s Adm’r v. Whittle 96 
S.W.2d 287, 264 Ky. 632—Roberts 
V. Parsons, 242 S.W. 594, 196 Ky. 
274—Sword v. Fields, 234 S.W. 
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202, 192 Ky. 629—Watson v. Wat¬ 
son, 227 S.W. 270, 190 Ky. 270— 
Wood V. Moss, 196 S.W. 1077, 176 
Ky. 419, 

Md.—Hall V. HalL 127 A. 858, 147 
Md. 184. 

Minn.—In re MalchoWs Estate, 172 
N.W. 915, 143 Minn. 68. 

N.T.—^In. re Michelbacher's Estate, 
241 N.T.S. 178, 226 App.Dlv. 868, 
187 Misc. 89, affirmed Ijpi re Mlchel- 
bacher’s Bx’r, 171 N.E. 762, 263 N. 
T. 615—Frick v. Cone, 290 N.T.S. 
692, 160 Misc. 460, affirmed 298 N. 
T.S. 173, 261 App.DIv. 781. 

OkL—Moore v. Moore, 29 P.2d 961— 
Harjo V. Collins, 293 P. 179, 146 
OkL 131, 72 A.L.R. 1034—McDaniel 
V. Schroeder, 261 P. 224, 128 OkL 
91—Wilson V, Rentie, 264 P. 64, 
124 OkL 37—Clinton v. Miller, 186 
P. 932, 77 OkL 173. 

Pa.—Leedom v. Palmer, 117 A. 410, 
27.4 Pa. 22—Corrigan v. Conway, 
112 A. 466, 269 Pa. 373. 

S.C.—Wilson V. Wilson, 112 S.B. 330, 
117 S.C. 464. 

Utah.—Omega Inv. Co. v. Woolley, 
271 P. 797, 72 Utah 474. 

13 G.J. p 768 note 37. 

Preramptlve invalidity 
Inter partes contracts, where all 
parties are sul Juris and no title to 
the property sold is held by the one 
occupying fiduciary relation toward 
the others, are only presumptively 
Invalid, and not necessarily voidable. 
—Cornett v. Horn, 266 S.W. 1070 206 
Ky. 139. ’ 

Buie held inapplioaUa to simvle oon- 
tract 

Rule that party having unfair ad¬ 
vantage in transaction has burden 
of proving issues relating thereto 
does not apply to suit for simple 
breach of valid contract, where na¬ 
ture of action negatived any ques¬ 
tion of incapacity, unequal footing, 
or unjustifiable' reposing of trust.— 
Alberts V. Dunlavey, 6 NJ12d 26. 64 
Ohio App. in: 
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The burden of proof of duress, invalidating^ a 
contract, is on the party asserting it^® 

f. Undue Influence 

In the absence of anything sufficient to create a 
presumption of undue influence, the burden of ppovlno 
such influence is on the party asserting It. 

A person asserting that a contract was obtained 
through undue influence has the burden of proofs? 
and must prove the operation thereof at the very 
time the instrument was executed.48 

Where a relationship of a certain character is 
shown, or the circumstances of weakness, neces¬ 
sity, or distress arc proved, the contract will be 
presumed to have been procured by undue influ¬ 
ence, and will be so regarded unless the dominant 
party is able to show that everything was fair, just, 
and reasonable,** by reasonably satisfactory proof 
that the tran.saction was equitable,^* or that the 
other party had independent advice interrupting the 
dominance of the relation.®! The existence of the 
relationship must be proved by the party alleging 
it.®* In some cases, in order to raise the presump¬ 
tion of ttndne influence, it is only necessary to show 
tlnit the piirties occupied a certain relation toward 
each other; the relation alone, being confidential, 
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raises the presumption.®* In other cases the con¬ 
fidential character of the relation must be shown.®* 
In other cases, the proof of the actual exercise of 
undue influence is required, or it must be shown 
that the relations of the parties were actually such 
as to imply dominion or control of one over the 
other.®® Where a relation creating the presumption 
of undue influence exists, the fact that the weaker 
party has failed to familiarize himself with the con¬ 
tents of the contract and with its effect on his rights 
will not prevent him from attacking its validity.®® 

No presumption arises when the one with whom 
the confidential relation existed was not a party to, 
and did not benefit by, the* contract, even though he 
aided in drawing it up.®"^ So, where the fiduciary 
relationship of the parties has been for some time 
terminated, the presumption of undue influence 
ceases to exist.®* 

Where mental weakness and inadequacy of con¬ 
sideration occur together, there is a strong pre¬ 
sumption of undue influence,®* and so, where there 
is inadequacy and a confidential relation.*® 

The defendant is not bound to show the absence 
of undue influence until facts raising the presump¬ 
tion have been clearly established.®! 
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46. Mnw».-.WilIctt V. Herrick, 166 
K.H. RiiS, 26fl Mnfls. 686, certiorari 
d(>n{(‘d 48 S.Ct. 376 U.S. 646, 73 
I..Rd. 417. 

13 C.J. p 758 note 38. 

IPrwratnptlott of UsinttMo 

parllt'tt stand on equal 
terms and are dealing at arms' 
length and plaintiff has no control 
over defendant nor his property, 
there la a T>resumptlon that defend¬ 
ant po8«<‘SS<'S ordinary firmness.— 
Irwin V. Welkel, 127 A. 613, 282 Pa. 
362. 

13 C.J. p 768 note 38 Ca]. 

47, Iowa.—Penn Mut Ijlfe Ins, Co. 
V. Mulvaney, 336 N.W. 889, 221 
Iowa 926—Hatt v. Hatt, 265 N.W. 
310—KlUa V. Allman, 260 N.W. 172, 
217 Iowa 483—(VNell v. Morrison, 
233 N.W. 708, 311 Iowa 416. 

Md.—iiollack V. Bollack, 183 A. 817, 
160 Md. 407. 

Minn.—lierg v. Borg, 276 N.W. 836. 
Mont.—Kmerson-Brantlngham Imple¬ 
ment <lo. V. Anderson, 194 P. 160, 
68 Mont. 617. 

Tex,—Hamire* v. Sanches, CIv.App., 
97 S.W.2d 1034. 

Va,—Waddy v. Grimes, 163 S.HL 807, 
154 Va. 615. 

13 C.J. p 758 note 89, P 406 note 44. 
4a Iowa.—Penn Mut Life Ins. Co. 
V. Mulvaney. 265 N.W. 889, 221 
Iowa 925. 

49. Ala.—Kelly v. Tatum, 133 So. 
703, 282 Ala. 666—Verner v. Mose- 
ly, 127 So. 687, 221 Ala. 36. 


Cal.—Herbert v. Ijankershim, 71 P. 
2d 220—Olson v. Washington, 63 
P.2d 804, 18 Cal.App.2d 86. 

Idaho.—McDougall v. McFall, 216 P. 
847, 87 Idaho 209. 

Ill,—Seely v. Rowe, 18 N.B.2d 874, 
370 Ill. 836—Kosakowski' v. Bag- 
don, 16 N.B.2d 746, 369 IlL 252— 
Commercial Merchants’ Nat. Bank 
& Trust Co. v. Kloth, 196 N.B. 214, 
360 IlL 294—Addis v. Grange, 192 
N.B. 774, 368 Ill. 127, 96 A.L.R. 
607—Waterman v. Hall, 270 Ill. 
App. 668—^Bichhorst v. Blchhorst, 
262 IlLApp. 676. affirmed 17q N.B. 
269, 338 HI. 185. 

Iowa.—^Utterback v. Hollingsworth, 
236 N.W, 419, 208 Iowa 300. 

Ky.—Tankey v. Clark, 6 S.W.2d 274, 
224 Ky. 346—Howell v. Howell’s 
Adm’r, 226 S.W. 477, 189 Ky. 656. 

Md,—Farmer v. O’Carroll, 160 A. 12, 
162 Md. 431. 

Mont.—Bmerson-Brantlngham Imple¬ 
ment Co. V. Anderson, 194 P. 160, 
68 Mont. 6lf. 

Neb.—In re Nelson’s Estate, 266 N. 
W. 27, 127 Neb. 563. 

N.J.—Burger v. Burger, 148 A. 167, 
106 N.J.Ba. 408. 

N.Y.—MacLean v. Hart 262 N.Y.3. 
377, 141 Mlac. 222, reversed on oth¬ 
er grounds 256 N.Y.6. 999, 236 App. 
Dlv. 752, reargument granted 266 
N.Y.S. 1028, 236 App.Div. 886, and 
vacate and set aside decision de¬ 
nied 263 N.Y.S. 704, 288.App.Dlv, 1, 
finding amended 262 N.Y.S. 1012, 
238 App.Div. 884—^In re Gallagher’s 
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Estate, 241 N.Y.S. 769, 137 Misa 
664. 

W.Va.—Summers v. Ort, 163 S.B. 854, 
112 W.Va. 129. 

13 C.J. p 406 note 38. 

50. Ala.—^Kelly v. Tatum, 138 So. 
703, 222 Ala. 656. 

51. Ala.—^Kelly v. Tatum, supra. 

52. Iowa.—Hatt v. Hatt, 265 N.W. 
640—O’Neil V. Morrison. 283 N.W. 
708, 211 Iowa 416—^TJtterback v. 
Hollingsworth, 226 N.W. 419, 208 
Iowa 300. 

53. Md.—Cumberland Coal, etc., Co. 
V. Parish, 42 Md. 698. 

18 C.J. p 406 note 39. 

54. N.Y.—Slater v. Slater, 204 N.Y.S. 
112, 208 APP.DIV. 667, affirmed 148 
N.B. 70S, 240 N.Y. 667. 

13 C.J. p 406 note 40. 

56. N.Y.—Doheny v. Lacy, 61 N.B. 
265, 168 N.Y. 213. 

18 C.J. p 406 note 43. 

50. N.Y.—Gugel v, Hlscox, 122 N.Y. 
S. 667, 138 App.Dlv. 61. 

57. Miss.—^MePadden v. Welch, 170 
So.' 903, 177 Miss. 461. 

6a Va.—^Banner v. Rosser, 81 S.B. 
67. 96 Va 238. 

sa Cal.—Herbert v. Lankershim 71 
P.2d 220. 

60. Cal.—^Herbert v. Lankershim, 
supra. 

61. N.J.—Lodge V. HuUngs, 61 A..- 
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§ 585. Legality 

The burden of proving Illegality, not apparent on 
the face of the contract, Is on the party asserting Itl 

Where th€ illegality of a contract is not apparent 
from its face, the burden of proof is on the party 
asserting it,®^ the presumption being in favor of 
legality.®® For example, the burden is on the party 
asserting that a contract is invalid as in contra¬ 


vention of public policy,®4 or as involving lobby¬ 
ing®® or compounding of crime.®® In connection 
with the question of the legality of a contract, it 
will be presumed that the usual course of business 
will be followed in its performance.®^ Defendant, 
of course, need hot prove illegality in ease the ille¬ 
gality is disclosed in plaintiff’s evidence.®® Where 
a contract is prima facie void as illegal or against 
public policy, the burden is on plaintif to prove its 


1015. 68 N.J.Eo. 168, afflnned 63 A. 
664, 64 761. 

13 aJ. p 768 note 40. 

69. U.S.—^Boater v. First Nat Bajik, 
D.aMlch., 6 F.Supp. 16. 

Ala.—Smith V. Odell, 108 So. 400, 21 
Al&App. 868. 

Colo.—Elcharda v. W. T. Rawlelgh 
Co., 222 P. 660, 74 Colo. 463. 

D.C.—Cronan v. Cronan, 46 App.D.C. 
348. 

Ga.—Gk}wer v. Ozmer, 189 S.E. 640, 
66 Ga.App. 81. 

HI.—Hpefeld V. Oaello, 218 IllApp. 

162. affirmed 125 N.E. 6. 

Ky.—Northcutt v. Highflll, 9 S.W.2d 
209, 226 Ky. 466. 

La.—^Baucum & Kimball r. Garrett 
Mercantile Co., -178 So. 256, 188 La. 
728. reversing 177 So. 266. follow¬ 
ed In Baucum v. Garrett Mercan¬ 
tile Co., 177 So. 278, reversed 178 
So. 261, 188 La. 741. 

Mass.—Chamherlaln v. Employers’ 
Liability Assur. Corporation, 194 
N.H. 310, 289 Mass. 412—Town Taxi 

V. Goulston, 191 N.E. 378, 287 Mass. 
826—Savoy Finance Co. v, De 
Blase. 183 N.E. 742, 281 Mass. 426. 

N.T.—Day' v. Gera Mills, 281 N.T.B. 
235, 138 Mlsc. 220. 

^kL—Griffin v. Lange Co., 41 P.2d 
636, 170 Okl, 408—^Thomason v. W. 
T. Bawlelgh Co., 246 P. 829, 117 
OkL 239, error dismissed and cer¬ 
tiorari granted 48 -S.Ct 167, 276 U. 
S. 606, 72 L.Ed. 397, error dismiss¬ 
ed and certiorari denied Gordon v. 

W. T. Rawlelgh Co., 48 S.Ct. 167, 
276 U.S. 606. 72 L.Bd. 897— Spark-’ 
man v. W. T. Rawlelgh Co., 246 P. 
828, 117 Okl, 236, error dismissed 
47 S.Ct 670, 278 U.S. 782, 71 L.Bd, 
890 —Gordon v. W. T. Rawlelgh Co., 
245 P. 826. 117 Okl. 286— Chicago, 
R. I. & P. Ry.' Co. V. Simmons, 228 
P. 983. 100 Okl. 164r-Flst v. La 
Batte, 171 P. 1120, 69 ’Okl. 224. 

Or.—Traver v. Naylor, 268 P. 76. 126 
Or. 198-^regon Growers’ Co-op. ‘ 
Ass’n V. Lentz, 212 P. 811, 107 Or. 
.6jBl. 

Pa.—City lee Co. y. Easton Mer- 
chants’ Ice Co., 110 A. 860, 267 Pa. 

;'’609l.'' ■ 

Tex.—^Lancaster v. Wheeler, ClvApp., 
,;,a6« Sjy, 796., 

Ya.'^ohn E. Hughes Co, v. Shaw. 

,187 .S.EI 870.,a47 Va. 409. 
msh.^''^6(r'v, Nolte, 79 P.2d 682. 


Wls.— TtenTc of Bttrick v. Emherson, 
196 N.W. 861, 182 Wis. 483. 

18 C.J. p 760 note 80. • 

63. U.S.—Jenkins v. Dugger, C.C.A. 
Tenn., 96 P.2d 727—Straight Side 
Basket Corporation v. Webster 
Basket Co., aaAN.T., 82 P.2d 246, 
affirming, D.C., 10 F.Supp. 171— 
Empire Natural Gas Co. v. South¬ 
west Pipe Line Co., D.C.OkL, 25 F. 
2d 742, affirmed, CCA-, Southwest 
Pipe Line Co. v. Empire Natural 
Gas Co.. 83 F.2d 248, 64 A.L.B. 1229 
—Fidelity & Deposit Co. of Mary¬ 
land V. Moore, D.COr.,' S F.2d 662, 
appeal dismissed Moore v. Fidelity 
& Deposit Co., 47 S.CL 106. 278 U. 
S. 317, 71 L.Ed. 273—Roster v. 
First Nat Bank, D.CLMich., 6 F. 
Supp. 15. 

Ala.—Smith v. Odell, 108 So. 400, 21 
AlaApp. 368. 

Ga.—Inman Grocery Co. v. WilUams, 
119 S.B. 341, 30 GaApp. 768. 

Fla.—Lee v.' Clearwater Growers’ 
Ass'n, 111 So. 722, 98 Fla. 214. 

Iowa.—^Martin v. State Board of 
Assesement and Review, 283 N.W. 
418—Golf View Realty Ca v. Sioux 
City, 269 N.W., 461. 

Ky.—Northcutt v. Highflll, 9 S.W.2d 
209, 226 Ky. 458—Chesapeake As 0. 
R. Co. V, City of Morehead, 4 S.W. 
2d 726, 228 Ky. 698. 

La.—J. P. Barnett Co. v. Ludeau, 
129 So. 666, 171 La. 21. 

Maas.—^Eastman Marble Co. v. Ver¬ 
mont Maxble Co., 128 N.B. 177, 
286 Mass. 188. 

N.J.—^Kaufman v. Reubln, 141 A. 786, 
103 N.J.Eq. lA 

N.y.—Sheridan v. Weber. 299 N.T.S. 
726, 262 App.Div. 398—^Frlednoan v. 
.State, 276 N.T.S. 64, 242 App.Div. 
314, reversing 268 N.T.S. 522, 160 
Mlsc. 85, and affirmed 198 N,EL 889, 
268 N.T. 630—L Tanenbaum Son 
& Co. V. Brooklyn Furniture Ca, 
242 N.T.S. 881, 229 App.DlV. 469, 
affirmed 176 N.E. 821. 256 N.T. 679 
—Kannenglesser v. Israelowita 176 
N.T.S. 636, 107 Mlsa 349. 

Tex.—Federal Underwriters Ex¬ 
change V, Coker, Qv.App., 116 S. 
W.2d 922—^Huey v. Brand, Clv.App., 
92 S.W.2d 606, error granted— 
California State Life Ins. Co. v. 
Krlng, Clv.App., 208 S.W. 872. 

Va.—John E. Hughes Co. v. Shaw, 
187 S.B. 370, 147 Va. 409—Old Do- 
minion Tracsp. 'Co. v. Hamilton, i 
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I 131 S.E. 860, 146 Va. 594, 46 A.L.R. 
186. 

IS aj. p 760 note 81—81 CJ. p 426 
note 16. 

Legality of entetiolse abandoned fox 
oontxaot 

Court in determining question of 
legality of contract of plaintiff to 
participate in investigation carried 
on by defendant must assume that 
Investigation in which plaintiff was 
engaged at time of contract and 
which she agreed to abandon was 
lawful.—St John v. Crocker, 278 N. 
T.S. 764, 164 Mlsa 663. 

BA U.S.—Steele v. Drummond, Ga., 
48 S.Ct 58, 276 U.S. 109, 72 L.Bd. 
238, affirming, C.C.A, Drummond 
V. Steele, 11 r.2d 595, certiorari 
granted Steele v. Drummond, 46 S. 
Ct 638, 271 U.S. 668, 70 L.Ed. 1186 
—Black & White Taxicab & Trans¬ 
fer Co. V. Brown & Yellow Taxi¬ 
cab & Transfer Co., Ky., 48 S.Ct 
404, 276 U.S. 618, 72 L.Ed. 681, 57 
A.L.R. 426, affirming, C.C.A., 16 F. 
2d 609, certiorari granted 47 S.Ct 
472, 278 U.S. 690, 71 L.Ed. 842— 
WeU V. Neary, aaA.N.T., 22 F.2d 
898, certiorari granted 48 S.Ct 388, 
276 U.S. 618, 72 L.Ed. 782, and re¬ 
versed on other grounds 49 S.Ct 
144, 378 U.S. 160. 78 L.Bd. 243. 
Tex.—G C. Slaughter Cattle Co. v. 
Potter County, ComAjpp., 286 S.W. 
296, affirmed Potter County v. G 
G Slaughter Cattle Co., 264 S.W. 
776. 

Va.—Old Dominion Transp. Co. v. 
Hamilton, 181 SJC. 860, 146 Va 694, 
46 A.L.R. 186. 

Wyo.—Kirch v. Oakdale Milling Co., 
282 P. 784, 82 Wyo. 828—Hoge v. 
George, 200 P. 96, 27 Wyo. 428, 18 

AL. R. 469. 

13 GJ. p 761 note 82. 

6ft. Mass.—Barry v. Capen, 28 NJBl 
736, 151 Mass. 99, 6 L.R.A 808. 

18 GJ. p 761 note 83. 

66. Ind.—Koslba v. Gary Wholesale 
Grocery Ca, 170 N.B. 105, 91 Ind. 
App. 71. 

Tex.—Ward v. Ward, CivApp., 68 S. 

W. 2d 1071, error dismissed. 

13 C.J. p 761 note 84. 

87. Mo^Kuapp ▼. Culbertson, 138 
S.W. 66, 152 MaApp. 147. 

6& N.T—Mills V. MlUa* 40 N.T. 

648, 100 Am.D. 685. 

13 GJ. p 761 note 86. - 
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legality.®® A presumption of knowledge of illegal¬ 
ity of contract arises from the participation in the 
benefits thereof.^® 

Restfdint of trade. Where a contract discloses 
on its face that it is in restraint of trade, it is pre¬ 
sumptively invalid,unless it also discloses that it 
is reasonable and the burden is on the party re¬ 
lying on it to show that it is good.78 Where the 
restraint is partial or reasonable on its face, the 
burden is on the party asserting its unreasonable- 
ness.7^ 

Knowledge of unlawful purpose will not be pre- 
sumcd.7® 

Where there is a finding that a contract was en¬ 
tered into and that it was performed, it is not pre¬ 
sumed that the contract was void because not filed 
in accordance with a statute providing therefor or 
for any other rcason.7* 


§ 586. Constnictioii 

In construing a contract presumptions In favor of 
Its validity will be Indulged In,, where necessary or proper. 

Where the proper construction of the contract is 
in issue, it will be presumed that the parties in¬ 
tended die contract to be legal and binding, rather 
than that they intended to enter into a contract 
which would have no legal effect,77 and there can 
be no presumption to destroy the effect of an ex¬ 
press agreement.78 Stipulations are presumed to 
be dependent.79 It is presumed that the parties in¬ 
tended that which the terms of the contract mani¬ 
fest,®® and that they made the contract with rela¬ 
tion to the law governing it.®i the knowledge of the 
parties then had on the subject,®® and their prior 
course of dealing of the same character where there 
has been such.®® It will be presumed that the con¬ 
tract was to have the most reasonable and beneficial 
operation permitted by its language,®^ and that the 
language was intended to be applied to conditions 
reasonably to be anticipated.®® There can be no 


69. U.S.—Reilly v. Beekman, ac.A. 
N.Y.. 24 VM 791. 

Ind.—Sticfler v. McCullough, 174 N.B. 

923. 97 ln(l.App. 123. 

7a Cal.—Asher v, Johnson, App., 79 
P.2d 467. 

71. N.J.—Marvel v. Joxxah, 86 A. 968, 

81 K.J.Kn. 369, revemed on other 
grounds 90 A. 1004, 83 N.J.Eki. 296. 
L.R,A.1816I* 206, Ann.Cas.l916C 

186. 

72. Va.—Merrlman v. Cover, 61 S.B. 
817. 104 Va. 428. 

78. Te*.—Bettlnger v. North Fort 
Worth lee Co., CIv.App., 278 S.W, 
466. 

13 C.J. p 761 note 89, 

74. Va.—Merrlman v. Cover, 61 S.B. 
817. 104 Va. 428. 

13 C.J. p 761 note 90. 

75. lA.—Poo V. Gonogal, 19 La.Ann. 
263. 

13 C.J, P 761 note 91. 

7a Cal.—Bridgeport First Nat Bank 

V. Perris Irr. Dist, 40 P. 46, 107 
Cal. 66. 

77. La.—MoTee * Ca v. Brown Fu¬ 
neral Home, APP-, 1®® So. 668— 
Yates V. Batteford, 189 So. 87, 19 
La.App. 374, rehearing denied and 
amended 139 So. 746, 1® La.App. 
374. 

Minn.—Investors Syndicate v. Bas- 
kervUle Bros. Holding Co., 274 N. 

W. 627. 

N.J.-Ferene»i v. National Sulphur 
Co., 166 A. 477, 11 N.J.M1SC. 262. 
Tex.—Texas Bmployers' Ins. Ass'n v. 
Tabor, Com.App.. 288 S.W. 779, af¬ 
firming, C1V.APP., 274 S.W. 809. 
mnaiaf sffsotia^ pnxposs iate&ded 
(1) Parties to an agreement are 
presumed, if oonstruction is uneSr* 


tain, to Intend meaning causing pur¬ 
pose to prevail.—Marchant v. Mead- 
Morrlson Mfg. Co., 189 N.B. 386, 252 
N.Y. 284, modifying and affirming 
236 N.Y.S. 370, 226 App.Dlv. 897, and 
reargument denied 171 N.B. 770, 268 
N.T. 634, dismissed Mead-Morrison 
Mfg. Co. V. Marchant 61 S.Ct 104, 
282 n.S. 808, 76 L.Bd. 726. 

(2) It must he assumed that par¬ 
ties to a contract had the same pur¬ 
pose and object in view in . the whole 
of the contract—^Zn re Townsend's 
Estate,, ^Is.. 281 N.W. ,642. 

7a Ala.—Federal Land Bank of New 
Orleans v. Rower 138 So. 60, 222 
Ala. 388. 

7a Mlis.—Clark v. Till, 172 So, 133, 
177 Miss. 891, 

Tex.—Investors’ Utility Corporation 
V. Chailacomhe, Civ.App., 89 S.W.2d 
176. 

sa Ark.—Connelly y. Beauchamp, 13 
S.W.2d 28.-178 Ark. 1086. 

I^a.—South Port Corporation v. P. 
Olivier & Sons, 168 So. 886, 179 La.' 
288. 

N.T.T-Serote v, Serota, 6 N.Y.S.2d 
68, 168 Misc. 27—In re Vlclnus' Es¬ 
tate, 290 N.T.S. 20, 169 Misc. 908. 
Tex.-^eaton y. White, dv-App., 60 
S.W.2d 874. . , , 

belay and tLsM extension 
Where party under delay and time 
ertenslon ■ provision on entering con¬ 
trast foresees or should foresee that 
work might be delayed by faUure of 
owner or. another contractor to per¬ 
form, remedy therefor Is extension 
of time on his part to perform work, 
presumption being that that was In¬ 
tended to measure rights of contrac¬ 
tor tiiereunder,—^Henry Shehk Co. v. 
Brie County, 178 A. 662, 81^ Pa. lOt). 
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81. La.—Salmon Brick & Lumber Co. 

V. Owen,. 121 So. 201, 10 LaJlpp. 
326. 

Mo.—In re Shelton's Estate, 93 S. 

W. 2d 684, 888 Mo. 1000. 

Statutory remedies 

It must be presumed that parties 
entered into contract in contempla¬ 
tion of statutory remedies and power 
of legislature to substitute other 
remedies.—^Aetna Casualty & Surety 
Co. V. Woodward, CoimApp., 41 B.W. 
2d 674, modifying 86 ,S.W.2d 721, 
which modified, Civ.App., 31 S.W.2d 
679. 

8a U.S.—Empire Natural Qaa Co. v. 
Southwest Pipe Line Co., D.UOkL, 
25 P.2d 742, CC-A., affirmed South¬ 
west Pipe Line Co. v. Empire Nat¬ 
ural Qas Co.. 83 F.2d 248, 64 A.L. 
R. 1229. 

m—Chicago Rys. Co. v. Morris, 208 
IllJipp. 449. 

Tex.—Magnolia Petroleum Co. v. 
Connellee, Com.App., 11 S.W.2d 168, 
reversing Connellee v. Magnolia 
Petroleum Co., Civ.App., 279 S.W. 
697, followed In Magnolia Petro¬ 
leum Co. T. Akin, Com.App., 11 S. 
W.2d 1113, which modified Magno¬ 
lia Petroleum Co. v. Aiken, Civ. 
App., 289 S.W. 152, rehearing de¬ 
nied Magnolia Petroleum Co. ▼. 
Connellee, ' Com.App.. 14 S.W.2d 
1020 and 20 S.W.2d 768. 

8a U.S.—Munson S. S. Line v. Grim- 
wood, N.T., 249 F. 722, 161 C.CJL 
682. 

84 Pa.—Reilly v. City Deposit Bank 
& Trust Co., 186 ^.A. 620, 822 Pa. 
S?*?, isverslng 179 A, 886, 118 Pa. 
Super. 2^2. 

8a Ark.—Osark Groper Co. v. Cran- 
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presumption that a party intended to contract with 
another on the basis of his own anticipated and in¬ 
tended breach of existing contractual obligations to 
a third person.88 

Unless a contrary intention appears in the instru¬ 
ment,the words used are presumed to have been 
used with their customary meaning, *8 deliberately 
and with intention;®® and it is presumed that no 
words were used aimlessly and that no provision 
is superfluous unless plainly repetitious, and®® that a 
condition in the contract was intended for some pur- 
pose.®i It will not be assumed that a sentence in a 
contract was to have no effect when it can have a 
reasonable intendment,®® Words or phrases having 
a definite meaning in one place in a contract will be 
presumed to have been-used in the same sense when 
used in another place.®® 

The burden of showing that the language of a 
contract has a technical meaning, and of establish¬ 
ing such meaning,®* is on the party asserting it, un¬ 
less the contract is with reference to a particular 
trade or business in which words and phrases have 
a technical or peculiar mfeanmg.®^ 

It is presumed that the one who draws up a con¬ 
tract intended to express clearly his intent there¬ 
in.®® Where an agreement is capable of several 
meanings, the onus is on the party Peking to show 
that his interpretation is the correct one to estab¬ 


lish it with reasonable cleamess.®^ Any ambiguity 
in a written instrument will be presumed to have 
been caused by the party preparing it, subjecting 
him to the burden of removing the same.®® It has 
been held that a statute authorizing the introduction 
of evidence of extrinsic circumstances to aid in the 
construction of a,written contract does not require 
such evidence to be introduced where the text of 
the contract is sufficient to establish its meaning.®® 
Under statutes requiring ambiguous terms in a con- 
^tract to be construed in the sense in which the 
promisor believed them to be understood by the 
promisee, the promisor is not bound to show what 
the promisee in fact understood.®- 

§ 587. Joint Interest or Liability 

While by statute a contract appearing to be Joint may 
!be presumed to be Joint and several, ordinarily one who 
asserts a Joint obligation has the burden of proving it. 

A Statutory presumption that obligations appear¬ 
ing joint are joint and several applies to contracts.® 
Plaintiffs who sue as join^ contractors must show 
a joint interest in the subject matter.® If two or 
more are sued jointly, plaintiff has the burden of 
showing a joint substantial liability on the part of 
all defendants,* although exceptions to this rule, 
exist in case of the death of a defendant, and where 
one or more of defendants plead and establish in¬ 
fancy, coverture, or a dischaige under a bank¬ 
ruptcy or insolvency law.® Where two or more per- 


dall, 199 S.W. 561, ISl Axk, 4S1. 
L.RJL1918B 824. 

SSb Ilia.—Palm Co. v. Palm 

Beach Eatates, 148 So. 544,110 Fla. 
77. 

87. Fla.—^1^88 V. Savagre, 68 So. 148, 
66 Fla. 106. 

aei TJ.S.—^MacDonald v. Commisolon- 
er of Internal Revenue, GCJL, 76 
F.2d 513. 

Cal.—Greenberff v. Continental Cas¬ 
ualty Co., App., 76 P.2d 644. 
Mass.—Bray v. Hickman, 161 N.H. 

6i2, 263 Mass. 409. 

Mo.—^Landau Grocery Co. v. Hart, 
App.. 223 S.W. 793. 

N.T.—Fox Film Corporation v. 
Springer, 8 N.E.2d 23, 273 N.T. 434, 
reversing 290 N.T.S. 133, 248 App. 
DIv. 720—Claude Neon Lights v. 
Federal Electric Co., 286 N.T.S, 
692, 136 Misc. 113, affirmed 249 N. 
T.S. 307, 282 App.Dlv. 786. 

Tex.—Southern Travelers’ Ass'n v. 
IFrlght, ComA.pp., 34 S.W.2d 823, 
reversing, Civ.App., 20 S,W.2d 1093 
—Owens V. Jackson, Clv.App,, 86 
S.'W.2d 186, error dismissed. 

Va.—Ames V. American Nat. Bank of 
■I^ortsmouth, 176 S.B. 204, 162 Va. 

' l~r-Rosenbetg v. Turner, 98 ff. F- 
768, 124 Va. 769. 

13 C.J.fP,76l-pQte 92. 


88. Idaho.—Tapper v. Idaho Irr. Co., 
216 P. 691, 36 Idaho 78. 

N.T.—In re Shefler’s Will, 249 N.T. 

S. 102. 189 Misc. 519. 

13 C.J. p 625 note 36. - 

9a Va.—Ames .v. American Nat 
Bank of Portsmouth, 176 B.B. 204, 

168 Va. 1. 

81. Fla.—Bruce Const Corporation 
* V. Federal Realty Corporation, '139 
So. 209, 104 Fla, 93—Hume v. G. L. 

, Miller Bond & Mortgage. Co., 118 
So. 3, 96 Fla. 337. 

98. ir.S.—^Roos V. Texas Co., C.C.A. 
N.T., 23 F.2d 171, certiorari denied 
48- S.Ct 434, 277 U.S. 687, 72 L.Ed. 
1001. 

93. Arlz.—MUler Cattle Co. v. Mat- 
tlce, 298 P. 640. 38 Arts. 180. 
Mass.—Clark v. State St Trust Co., 

169 N.E. 897, 270 Mass. 140. 

84 N.J.—American Hth. Co. v. Com¬ 
mercial Casualty Ins. Co., 80 A. 26, 
81 N.J.Law 271. 

88. Or.-Hurst v. W. J. Lake St Co., 
16 P.2d 627. 141 Or. 806 39 A.LJt 
1222. 

18 C.J. p 761 note 96. 

96. MkJh,—Cook V, Rockwell, 206 N. 
W. 818, 238 Mich. 64, 
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97. Md.—Cover v. Taliaferro, 122 A. 
2, 142 Md. 686. 

N.M.—^McDonald y. Masop, 168 P. 
1069, 28 N.M. 4^. 

Tex.—May v. Southwestern Lumber 
Co. of New Jersey, ClvAipp., 278. 
S.W. 608. 

18 CJ. p 761’'’note 97. 

9& Pa—Sunseri v. Garcia & Mag- 
ginl Co., 148 A. 81, 293 Pa. 249, 

• 67 iuL.R. 1428. . ■ 

13 C.J. p 761 notes 98, 99. 

99. Porto Rico.—Sola v. Oreasitas, 
11 Porto Rico 78, 84-. 

18 C.J, p 761 note 1, 

1., Mont—Blankenship v. Decker, 36 
P. 1085, 84 Mont 291 ' 

a. Okl.—Bllby V. Gibson, 271 P. 
1026, 138 Okl. 196—Schneider v. Re¬ 
public Supply Co., 258- P. 45, 123 
OkL 98. 

3. IlL—SnelJ V. De Land, 48 HI. 323. 

4 Fla.-^onas v. Burks, 99 So. 252. 
87 Fla. 68. 

La.—Perea v. Leake, 124 So. 135, 169 
La. 29—Moore v. Doughtle, 126 So. 
285, 14 La.App. 407. 

13 C.J. p 761 note 6. 

8. Maes.—Tuttle v. Cooper, 10 Pick. • 
281. 

13 cur. .p 762 note 8y 
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sons are jointly interested to have certain services 
performed, they may be presumed to be jointly ob¬ 
ligated unless there is something to indicate a dif- 
ferent intention.* 

§ 588. Modification 

In general, the party alleging the modiflcatlon of a 
contract has the burden of proof thereof. 

The party asserting' the modification of a contract 
has the burden of proof ;7 he must, for example, 
show the assent of the other party or parties,* and 
the minds of the parties must be shown to ha've 
met on a definite modification.* So, an oral con¬ 
tract superseding and altering a written contract,!* 
or a subsequent written agreement as an abandon¬ 
ment of an oral agreement,!! must be proved by the 
party relying on it. Where the quantity of work to 
be done under the contract is reduced, it is to be 


presumed that there is to be a corresponding reduc¬ 
tion in the contract price, unless a contrary inten¬ 
tion is shown.!* 

While modification may be inferred from the con¬ 
duct of the parties,!* it will not be inferred from 
conduct of doubtful significance.!* 

Where the date of the modifying agreement is 
material in determining the right of the party claim¬ 
ing the modification, the burden of proving the date 
is on him.!* 

§ 589. Abrogation or Cancellation 

A party who asserts an abrogation or rescission bt a 
contract has the burden of proving it. 

One asserting that a contract has been abrogated 
by agreement has the burden of proof.!* A party 
claiming a forfeiture has the burden of proving that 


a. Me.—Weston v, Davis, 24 Me. 874. 

Mo.—A. Kron Llvory & Undertaking 
(Do, V. Weaver, App., 280 S.W. 64. 

13 aJ. P 762 note 7. 

7. U.S.—The Jobshaven, C.C.A.N.T., 
S70 V. 60, reversing, D.C., The 
IJsflIhavon, 258 F. 306—’Smokeless 
Fuel Co. v. Western United (Dorpo- 
ratlon, C.O..A.W.Va., 19 F.2d 884— 
Wyatt Coal Co, v. Detroit Edison 
Co., C.C.A.W.Va., 8 F.2d 216. 

Cal.—S'oroo v. Hart, 288 P, 828, 209 
Cal. 600. 

Ill.—Dftpuo V. Cordell, 168 N.BL 442, 
327 Ill. 264—Boardman v. Buhert, 
155 N.E. 784, 326 Ill. 38. 

Iowa.—(SarretBon v. Harlan, 266 N. 
W. 749, 218 Iowa 1049—Commercial 
State Bank of Independence v. 
Broadheod, 236 N.W. 299, 212 Iowa 
688 . 

Ky.—CaHHinelll v. Stacy, 38 S.W.2d 
980, 238 Ky. 827—Kats v. Earl & 
John Scott. 17 aW.2d 1024. 229 
Ky. 788. 

I<a.—HalHer v. Shreveport Oil Co.. 
113 So. 366, 163 La. 1008—Blanch¬ 
ard v. Uilmore, 7 Iia.App. 449. 

Me.—David Lemioux & Co. v. Le- 
toumeau, 164 A, 464, 130 Me. 201. 

N.Y.—McOowan & Connolly Co. v. 
Kenny-Moran Co., 202 N.Y.S. 613, 
207 App.I)iv. 617. 

Okl.—Foster Oil Oo. v. Rogers, 288 
P, 436, 111 Okl. 103. 

Pa.—Knight V. Gulf Reftnlng Co., 166 
A. 880. 311 Pa. 367—Dravo Con¬ 
tracting Co. v. James Hees & Sons 
Co., 140 A. 148, 291 Pa. 387—Os- 
terling v. Allegheny County, 116 
A. 386. 272 Pa. 468. 

Tenn.—Seward v. (iarner, App., 89 S. 
W.2d 770, 773, quoting Corpus ^ 
*ls—Christiana v. Town of East- 
rldge, 12 Tenn.App. 101. 

W.Va.—Monto v, GlUooly, 147 S,B. 
142. 107 W.Va. ISL 


Wls.—Thomsen v. Olson, 262 N.W. 

601, 219 Wia 146. 

13 C.J. p 762 note 8. 

& lU.S.—Westinghouse Electric & 
Mff. (Do. V. Binghamton Ry. Co., 
D.C.N.Y., 265 F. 378, appeal dis¬ 
missed 267 F. 726, 169 C.C.A. 14. 

18 CJ. p 762 note 9. 

9. U.S.—Board of Education of City 
of Albuquerque v. American Nat. 
Bank of Oklahoma City, Okl., C.C. 

• AJ^.M., 294 F. 14. 

Okl.—Anderson v. Reed, 270 P. 864, 
183 Okl. 23—Continental Supply 
Co. V. Levy, 247 P. 987, 121 Okl. 
182. 

18 C.J. p 762 note 10. 

14. U.S.—Cowen Co. v. B;ouck Mfg. 
Co., CC.A.N.T., 249 F. 286, 161 ,& 
C.A. 298. 

Ark.—J. C. Bngleman, Inc., v. Bris¬ 
coe, 291 S.W. 796, 172 Ark.' 1088. 
Cal.—Houghton v. Lawton, 218 P. 

475, 63 Cal.App. 218. 

La.—Wilson v. T. L. James & Co., 
122 So. 137, 14 La.App. 698. 

Me.—Palmer v. Solon' Lumber Co., 
109 A. 386, 119 Me. 100. 

N.Y.—Browning v. Fox, 171 N.Y.S. 

648, 188 App.Div. 778. ' 

Ohio.—Cleveland Metal Bed Co. v. 
Kuta 160 N.E. 726, 27 Ohio App. 
246. 

Pa.—Sferra v. Urilng, 188 A. 185, 
324 Pa. 844. 

13 C.J. p 762 note 11. 

11. Maas,—Banewur v, Levenson, 60 
N.E. 10, 171 Mass. 1. 

15, Ill.—Holmes v. Stummel, 17 Uh 
466. 

1& Iowa.—Collins v. Gterd, 276 N.W. 
392, denying rehearing 274 N.W. 
11 . 

NJ.—Com Exchange Nat Bank & 
Trust Co. of Philadelphia v. Tau- 
bel, 175 A. 65, >13 N.J.Law 606. 
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Tex.—Palmetto Lumber Co. v. Gibbs, 
Civ.App., 52 S.W.2d 120, affirmed 80 
S.W.2d 742, 124 Tex. 616, 102 A.L. 

R. 474, motions overruled 82 S.W. 
2d 876, 124 Tex 616. 102 A.L.R. 
482. 

W.Va.—Azure v. Hunter, 132 S.B. 

726, 101 W.Va. 191. 

14, U.S,—Worcester Post (Do. v. W. 
H. Parsons & (Do.. D.aMass., 267 
F. 774, affirmed. C.C.A., 266 F. 691. 
IR. Mo.—Searcy v. ll^ush, App., 290 

S. W. 90. 

16. (Jolo.—^Adams v. Gulraud, 169 
P. 680, 69 Colo. 112. 

Ill.—Prankenfleld v. Ross, 169 N.E. 
819, 328 IlL 487—Rockwood 

Sprinkler Co. v. PhilUps Co., 266 
llLApp. 267. 

La—Melde Tile Roofing Co. v. Par¬ 
quet 185 So. 683, 17 LaApp. 848. 
Neb.—Heller v. Speier, 230 N.W. 835, 
119 Neb. 787. 

Vt—Bradley v. Blandin, 110 A. 809, 
814, 94 Vt 243. citing Coipns Joria. 
9 C.J. p 877 note 66, p 878 note 76— 
13 aJ. p 762 note 14. 

ATMmdonment 

In action on contract defendant 
has burden of proving that plaintiff 
abandoned contract or elided it 
where defendant relies on that as a 
defense.—Woodcock v. Dennis, Md., 
199 A. 846. 

Ooaoellatlon. by notloe 
In action on year's advertising 
contract providing for renewal, in 
absence of notice by registered mail, 
sixty days before expiration thereof, 
of Intention to cancel contract at 
end of year, burden was on defend¬ 
ants, claiming cancellation, to show 
that agent, to whom oral notice of 
cancellation was allegedly given, had 
actual or apparent authority to re¬ 
ceive such notloa—Doll v. Ryder, 
178 A. 820, 118 Fa.Super. 7. 
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such is the unmistakable intention of the contract.^^ 
Where it is alleged that a contract was wrongfully 
forfeited, the party holding the affirmative has the 
burden of proof.i* It will not be presumed as 
against the right to rescind that property concern¬ 
ing the ownership of which false representations 
were made was valueless.^® 

§ 590. Performance or Breach 

a. In general 

b. Performance 

c Fulfillment of‘conditions 

d. Burden of proving breach. 

a. In General 

General rules of presumptions and burden of proof 
apply to fact questions concerning performance or breach 
of contract. 

Fact questions concerning the performance or 
breach of contracts are controlled by the general 
rules of evidence as to presumptions^O and burden 
of proof.2i It is presumed, where the contract is 
silent thereon, that the place of making is to be 
the place for performance.^^ 


b. Performance 

(1) In general 

(2) Conditional contracts 

(3) Demand for performance 

(4) Readiness and ability to perform 

(1)' In General 

The party having the affirmative of the Issue has the 
burden of proving performance, or excuse for nonper> 
formance. 

A party alleging performance of a contract as a 
basis for recovery has the burden of proof, when 
such fact is put in issue.23 So, where defendant 
pleads performance, he assumes ‘ the burden of 
proof.2^ A party who sues on a special contract to 
recover compensation alleged to be due on its per¬ 
formance must show performance on his part, if 
that matter is put in issue but, if plaintiff's alle-' 
gation of performance is not put in issue by defend¬ 
ant, he is relieved of the burden of proving it^B In 
an action on a contract to perform some duty, if 
plaintiff proves the contract, it is then incumbent 
on defendant to prove performance or its equiva¬ 
lent, without proof of nonperformance on behalf of 


17. Cal.—^Nelson v. Schoettgen, S6 
P.2d 665. 1 Cal.App.2d 418. 

1& IlL—Harley v. Chicago Sanitary 
Dlat., 80 N.E. 771, 226 III 213. 

19. Maas.—O’Shea v. Vaughn, 87 N, 
E. 616, 201 Mass. 412. 

£0. N.T.—Platt V. Gross, 92 N.T.S. 
249. 

18 C.J. p 762 note 17, 

31. Tex.—Sutton County v. Security 
Trust Co., Clv.App., 61 S.W.2d 862, 
error refused. 

13 C.J. p 762 note 18, 

33," MlBa.--Hartford Accident & In¬ 
demnity Co. V. Delta & Pine Land 
Co., 150 So. 205, 169 Mias. 196, re¬ 
versed on other grounds 64 S.Ct 
684, 292 U.S. 148, 78 L.Bd, 1178, 
rehearing denied 54 S.Ct 772, 292 
U.S. 607, 78 L.Eji3L 1468. 

Mo.—^Phcenlx Trust Co. v. Gamer, 59 
S.W.2d 779, 227 MoApp. 929. 


3a Conn,—Costantlno v. Lodjlodlce, j 
105 A 466, 98 Conn. 208. 
m.— Bond V. DunUey Mfg. Co., 195 
ULApp. 576. 

Iowa.—^Becker v. Incorporated Town 
of Churdan, 167 N.W. 221,176 Iowa 
169. 


La.—^McLemore v. Hemler, .4 La.App. 
888—^Duncan v. Blackman, 8 La. 
App. 421. 

MJfla—Hartford Fire Ins. Co.,v. Wil¬ 
lems. 115 So. 199, 149 Miss. 123. 
Mp.—Modem Heating Co. v. Florida 
ft . Fruit Co., App.. 228 S.W. 

iW- 

Ho™, T.. Horgan,. 181 N.B. 
.:^59 H.T. 267, affirming 254 N. 
T.S. 889. 8l4.,AppJMv. 866—Meri¬ 


den Gravure Co. v. Bedell, 251 N. 
T.S. 869, 232 App.Div. 464—Peo¬ 
ple’s Tmst Co. V, Schultz Novelty 
ft Sporting Goods Co., 216 N.Y.S. 
664, 216 App.Div. 476, modified 164 
N.E. 649, 244 N.T. 14. 

N.a—Hite V. Aydlett, 184 S.E. 419,' 
192 N.C. 166. 

Ohio.—^Findlay Bros. Co. v. L. W. 

Elser, 17 Ohio Cir.Ct..N.S„ 406. 
Pa.—BAplan v. Wilson, 91 Pa.Super. 
624. 

Wash.—Downs v. Smith, 18 P.2d 440, 
169 Wash. 203. 

Wls.—Geiger v. Ajax Rubber Co., 190 
N.W. 881, 179 Wls. 70. 

Wyo.—^McHale v. Goshen Ditch Co., 
62 P.2d 678, 49 WyOi 100. , 

13 C.J. p 762 note 19—9 .CJ. p 877 
note 67. 

In aooordaaoe with te:^ 

Where the action Is on the con¬ 
tract plaintiff must show a perform¬ 
ance In accordance with Its terms. 
—Llttel V. Webster County, 181 N. 
W. 69L 132,N.W. 426, 162 Iowa 206 
—9 C.J. p 877 note 67. 

Svtlsfaotory perfomaaoe 

(1) Where performance Is to be to 
the satisfaction of the other party, 
the burden is on plaintiff to show the 
satisfaction of the other party. 
N.J.—Gerisch v. Herod, 83 A 892, 82 

N.JXaw 606, Ann.CaB.19l8D 627, 
reversing 79 A 1028, 81 N.J.Law 
171. 

N.Y.—Soehner v. Aplo Clothing Co., 
296 N.Y.S. 701, 261 AppJJlv. 798. 
Pa.—Solomon v. Ford, 164 A 92, 108 
Pa.Buper. 43. 

(2) Where defendant engaged 
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plaintiff to make vocal phonograph 
records, defendant to pay her a stip¬ 
ulated sum for every record which It 
declared satisfactory, tho burden was 
on plaintiff to show that defendant’s 
expressed dissatisfaction was feign¬ 
ed.—^Lyon V. Starr Plano Co., 177 N. 
Y.8. 682, 107 Mlsa 834. 

(3) Where work Is to be done to 
the satisfaction of the owner’s su¬ 
perintendent and Is. performed under 
his Immediate supervision, without 
objection, as It progresses or after 
Its completion. It will be presumed 
to have been done to his satisfaction. 
—Vermont St M. B. Church v. Brose, 
104 Ill, 206. 

Suffloleiioy of proof 
Where, In defense to an action for 
the price of construction. It is al¬ 
leged that a structure was so Im¬ 
properly erected that It fell, plaintiff, 
In order to support his theory that 
the fall was not due to defective con¬ 
struction, but due to a severe wind 
storm. Is not bound to show that 
other properly constructed buildings 
in the vicinity were also blown down. 
—South McAleater Electric Light, 
eta, Co. v. Eddy, 58 S.W. 448, 2 Ind. 
T. 645. 

N.Y.—Maryanov v. Janowitch, 
226 N.Y.S. 670, 222 App.Dlv. 494. 

13 aj. p 762 note 20. 

35. Minn.—Parker v. Fryberger, 214 
N,W. 276, 171 Minn. 384. 

13 C.J. p 762 note 21. 

38. S.C.—Waterboro, etc., R. Co. v. 

Hampton, etc.; B., eta, Co., 42 S. 
. E. 191. 64 S.a 388. 
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plaintiff thus, where an afiSmiative contract to 
pay money is proved, it is incumbent on defendant 
to prove payment if he relies on that defense.28 
One who seeks to recover payment for work partly 
performed must prove that the work which he did 
was done according to his covenant, and, until he 
shows this, evidence that he was prevented from 
finishing it by defendant is irrelevant ;28 and in 
such case the burden also rests on plaintiff to ex¬ 
cuse his failure to perform the contract.30 The 
general principle undoubtedly is, in all cases where ' 
services are performed under a special contract, 
that the party claiming payment therefor must prove 
substantial performance or excuse for failure.®! 

The burden of proving acceptance is on the party 
asserting it.®® An acceptance or a voluntary use 
of the subject matter of the contract will be evi¬ 
dence, although not conclusive evidence, of perform¬ 
ance or of a waiver;®® but, if such acceptance or 
use is in ignorance of any deficiency of perform¬ 
ance, it will not be held to be a waiver.®^ Under 
such circumstances, however, the burden of show¬ 
ing defective performance rests on the party alleg¬ 
ing it.®® Where plaintiff proves complete per¬ 
formance of his contract, it is not necessary for him 
to prove also an acceptance on the part of defend¬ 
ant.®® ITic party asserting performance must show 
it to have been within a reasonable time, where the 
duty to so perform exists.®^ Where'the defense is 
that work was not completed, it is not necessary for 
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defendant to prove negligence.®* 

Severable contracts. A party seeking relief for 
the prevention of complete performance of a sever¬ 
able contract must disclose the proportion of the 
work performed.®® ■ 

Excuses for delay or nonperformance. A party 
who asserts that performance of the contract on his 
part has been excused has the burden of establish¬ 
ing the facts relied on for such excuse;*® and, aft¬ 
er proof of the execution of the contract and the 
breach by defendant, the burden is on defendant 
to show an excuse for the breach.*! Where a ten¬ 
der of performance .l^s been declined, and plaintiff 
seeks to recover damages for the' breach, it is suf¬ 
ficient for him to prove a legal excuse for nonper¬ 
formance.*® Where prevention of performance is 
shown, it will be presumed that the party would 
have performed had he not been prevented.*® The 
burden is on the party alleging it to show an excuse 
for delay in performance.** 

(2) Conditional'Contracts 

Thtt burden of proving performance of a epeolal and 
conditional contract rests on the party who alleges such 
performance.' 

In an action on a special and conditional contract, 
plaintiff has the burden of showing an actual com¬ 
pliance with the conditions imposed on him before 
he can be heard to urge a breach by defendant*® 
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iff, N.T.“-Crane Co., v. National 

Nassau Bank, 168 N.T.B. 260, 90 

MIsc. 368, 

13 C.J. i> 768 note 28. 

38. TJ.a.—Converse v. U. S., 69 Ct 
CL 670. 

18 C.J. p 768 note 24. 

39. Md.—Knniss V. O’Connor, 3 

Karr. & J. 168. 

90, Colo.—Walling v. Warren, 2 

Colo. 484. 

9 CJ. P 877 note 68 [b]. 

Bestraotion dtuing oonitmotloii 
The mere destruction of the build¬ 
ing by Are while In process of con¬ 
struction, and while under the ex¬ 
clusive control of the owner, raises 
no presumption of negligence on the 
O'wner's part.—Clarke v. Koeppol, 104 
N.y.S. 66, 118 ApP-DIv. 458. 

31. U.S.—Conway v. White, C.aA. 
Conn., 9 N.2d 868, reversing, D.C., 
300 F. 886. 

Ark.—Gates v. Planagin, 81 S,W.2d 
945. 182 Ark. 529. 

Xowa.—Goben v. Des Moines Asphalt 
Paving Co., 224 N.W. 786, 208 Iowa 
1118. 

Mass.—James Elgar, Inc., v. New- 
hall. 128 RE. 681, 285 Mass. 873. 
18 C.J. p 768 note 28—2 CJ. P, 877 
note 68. 


92. Ky.—Cassinelll v. Stacy, 88 S.W. 

2d 980, 238 Ky. 827. 

33. S.C—Drafflin v. Charleston, etc., 
R. Co., 13 S.B. 427, 84 S.C. 464. 

13 C.J. p 768 note 28. 

34L Mont—Franklin v. Schults, 67 
P. 1037, 23 Mont 165. 

9 C.J, p 876 notes 46, 47—18 C.J. P 
768 note 81. 

3& Mich.—Avery v. BurralL 77 N. 

W. 272. 118 Mich. 672. 

9 QJ. p 878 note 79—13 CJ. p 768 
note 32. 

36. Cal.—Gilliam v. Brown, 68' P. 
466, 126 CaL 160. 

37. Wash.—Smith Sand, etc., Co. v. 
Corbin, 186 P. 472. 76 Wash. 636. 

aa Cal.—On* v. Porde, 282 P. 429, 
101 CaLApp. 694. 

39. Mont—McFarland v. Welch, 186 
P. 894, 48 Mont 186. 

13 C.J. P 768 note 85. 

40. U.S.—XTnlted Const Co. v. Hav- 
erhllL R H., aCJLVt, 22 r.2d 
256—^Muiphy V. North American 
Co., D.CN.T., 24 F.Supp. 471. 

Cal.—Califorpla Prune & Apricot 
Growers v. Baker, 246 P. 1081, 77 
Cal.App. 393. 

Idaho.—Valley Meat .Co. v. Stanger, 
280 P. 678, 47 Idaho 692. 
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RG—West V. Higgs, Hardee & 
Laughlnghouse, 98 S.E. 719, 174 R 
G 214. 

Tex-—Smith v. Irwin, Civ.App., 289' 
S.W. 118, citing Oorpos Juris— 
Texarkana Pipe Works v. Caddo 
Oil & Refining Co. of Louisiana, 
Clv,App., 252 S.W. 818. 

9 GJ. p 877 note 66, p 898 note 28— 
18 GJ. p 768 note 86. 

4a. Mo.—Meyer y. Weber, App.. 109 

S. W.2d 702. 

Pa.—Plllsbury Flour Mills Co. v. Ra^ 
hold, 29 Pa.Dlst 499, 504, quoting 
Corpus Juris. 

18 GJ. p 763 note 87. 

40. N.Y.—Pullman v. Coming, 9 R 

T. 93. 

18 GJ. p 763 note 88. 

40. HI.—Levy, etc., Motor Co. y. 
City Motor Cab Co., 174 IlLApp. 
20 . 

44h tJ.S.—Schmulbach v. CaldwelL 
W.Va., 196 F. 16, 116 GGA- 660, 
modifying, GG, 176 F. 429. 

9 GJ. P 877 note 67. 

45, DeL—Metropolitan Life Ins. Co. 
V. Jacobs, 1 A.2d 603, affirming Ja¬ 
cobs y. Metropolitan Life Ica Co., 
Super., 1 A.2d 601. 

Mo.—Bartlett v. National Finance 
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So, where the covenants are dependent plaintiff is 
bound to allege and prove performance on his 
part>® Where defendant pleads performance spe¬ 
cially in bar, the burden of proof is on him, for the 
plea of conditions performed admits all the facts 
that are well alleged, and assumes the proof of per- 
formance.^7 So, if defendant claims a waiver of 
performance by plaintiff, the burden is on him. to 
show both knowledge and acquiescence necessary to 
constitute a waiver;^® and, where the defense is 
based on any excuse for nonperformance the bur¬ 
den rests on defendant to prove it^® 

Procurement of approval of architect or engineer. 
Where the procuring of an aifaitect’s certificate is 
a condition to a contractor’s right to payment, plain¬ 
tiff must show that he obtained it, or had an excuse 
for not doing so.®® The burden of proving fraud®^ 
or unreasonable or arbitrary action®^ on the part of 
the architect or engineer in accepting or rejecting 
work is on the party attacking his decision; but 
plaintiff does not have the burden of proving that 
he did not procure the certificate by fraud,®® and it 
is presumed that an architect’s certificate was exe¬ 
cuted in the honest discharge of his duty.®^ 

(3) Demand for Performance 

The burden of proving demand for performance reate 


Corporation. 73 g.W,2d 451, 228 Mo, 
App. 789. 

Or.—Jalolf y. United Auto Indemnity 
Exchange, 263 P. 883. 121 Or. 187. 
13 aj. p 763 note 40. 

Pibna faoie omo 

Even in the absence of speclflca- 
tlon In the answer of a condition 
precedent which defendant intends to 
contest, plalntilE is, nevertheless, re- 
uulred to establish a prlnm facie 
case.—English v. Continental Fold¬ 
ing Paper Box Co., 120 A. 14. 98 N. 
J.Law 438. 

43. N.T.—Gall V. Gall, 12 N.T.S. 96. 
127 App.Dlv. 892, reversing 108 N. 
Y.S. 647, 67 Misc. 546. 

13 C.J. p 763 note 4L 

47. Conn.—^Perkins v. Kogers, 20 
Conn, 81. 

18 C.J. p 763 note 42. 

48L Mo.—Johnson County v. Lowe, 
72 Mo. 637. 

49. N.T.—Title Guarantee & Trust 
Co. V. Smith, 213 N.T.S. 730, 216 
App.Dlv. 448. 

18 C.J. p 764 note 44. 

Wash.—^Lindblom v. Mayer. 142 
P. 696, 81 Wash. 860. 

Satlafaotloii. of the owner need not 
he proved by a subcontractor under 
a contract providing for final pay¬ 
ment on completion of work to the 


on the party having the affirmative. Waiver may be pre¬ 
sumed from failure to demand. 

Where a demand for performance is a condition 
precedent to a right of action on a contract, plain¬ 
tiff must not only allege it, hut he has the burden 
of proving that a demand was actually made and 
that defendant refused to perform;®® in other cas¬ 
es proof of a demand is unnecessary.®® Where, aft¬ 
er default by one party, the other does not insist 
on performance, it may be presumed that the right 
to demand performance has been waived.®^ 

(4) Readiness and Ability to Perform 

The burden rests on the party having the affirmative 
of the Issue to prove his readiness and ability to perform 
his contract. 

Neither party to a contract can maintain an ac¬ 
tion for damages for its violation without showing 
a readiness and ability to comply with his own en¬ 
gagements under the contract,®® unless the aver¬ 
ment of these matters is not denied by defendant,®® 
.or unless it is alleged and proved that defendant has 
refused to perform on his part, and has actually 
prevented performance by plaintiff.®® So readiness 
to perform need not be shown, where it is shown 
th'at the adverse party has given notice of intention 
not to perform.®! If by the terms of the contract 
defendant is not required to do the first act, plain- 

ill.—Bqnd V. Duntley Mfg. Co., 196 
IlLApp. 576. 

Iowa.—Shockley v. Paul Davis Dry 
Goods Co., 205 N.W. 986, 200 Iowa 
1094—Legvold v. Olson, 189 N.W. 
737, 194 Iowa 1000. 

Ky.—Canewood Oil Co, v. Cox, 268 S. 

W. 1081, 207 Ky. 168. 

Mo.—Mankofsky-Qoldatein Shoe Co. 

V. J. W. Carter Co., App., S3 S.W.2d 
1049, 1060, citing Cotpns Juris. 

Wash.—Citizens Bank v. Willing, 186 
P. 1072, 1074, 109 Wash. 464, cit¬ 
ing Corpus Juris. 

Wyo.—^McHale v. Goshen Ditch Co., 
52 P.2d 678, 49 Wyo. 100. 

13 C.J. p 764 note 47. 

Where offer to perform not regulred 
A statute eliminating necessity of 
offer to perform contract by party 
notified by other party that latter 
will not perform does not dispense 
with proof of ability to perform.— 
Dickey v. Kuhn, 289 P. 242, 106 CaJL 
App. 800. 

BO. Mo.—Mankofsky-Goldsteln Shoe 
Co. V. J. W. Carter Co., App., 38 S. 

W. 2d 1049. 

18 C.J. p 764 note 48. 
oa Mo.—Mankofsky-Goldsteln Shoe 
Co. V. J. W. Carter Co., supra. 

13 C.J. p 764 note 49. 

61. Ill.—Chicago House Wrecking 
Co. V. James H. Eice Co, 67 IIU 
App. 686. 


satisfaction of the architect—^Ameri¬ 
can Concrete Steel Co. v. Hart, C.C. 
A,N.T., 285 F. 322, affirming, D.C., 
Hart V. American Concrete Steel Co., 
278 P. 641. 

51. Ark,—^Hatfield Special School 
Dist v. Knight 164 S.W. 1137, 112 
Ark. 88. 

9 C.J. p 878 note 68. 

52. U.S.—Miller V. U. S., 63 Ct.Cl. 1. 
Tex.—Alexander v. Good Marble & 

Tile Co., Civ.App., 4 S.W.2d 686, 
error refused—Hewitt v. Bucha¬ 
nan, Clv.App., 4 S.W.2d 169. 

9 C.J. p 878 note 69. 

BO. Md.—Trustees of Altz Chaim 
Hebrew Congregation of Baltimore 
V. Butterhofl, 118 A. 658, 141 Md. 
267. 

B4i Neb.—Mercer v. Harris, 4 Neb. 
77. 

B&i U.S.—S. V. Corwin, 9 S.Ct 
818, 129 U.S. 381, 82 L.Ed. 710. 

13 C.J. p 764 note 46. 

BOL Mass.—^Wright v. Vermont L. 
Ins. Co., 41 N.E. 303, 164 Mass. 
302. 

13 C.J. p 784 note 46. 

B7. Pla.—<3arr v. Stockton, 92 So. 
814, 84 Fla. 69. 

BS, U.S.—Oltarsh v. Bratter, C.C.A. 
N.T.. 48 r.3d 567. 

Cal.—^Hulen v. Stuart, 217 P. 760, 191 
CaJ. 562. 
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tiff must allege and prove an offer to comply with 
the agreement or a sufficient excuse for not doing 

so.®2 

c. FuIffUzaent of Oonditlons 

The burden* of proving fulflilment of a condition 
precedent or subsequent rests on the plaintiff when 
necessary to establish his cause of action, but on the 
defendant when relied on as matter of defense. 

The burden rests on plaintiff to show the fulfill¬ 
ment of a condition precedent to his right of re¬ 
covery. However, in the case of a condition sub¬ 
sequent, the happening of which is to defeat the 
cause of action, the burden of proof rests on de¬ 
fendant and the same is true where the fact in 
question is one peculiarly within the knowledge of 
dcfendant.65 

Where a statute requires that for a stipulation re¬ 
quiring notice as a condition precedent to suit to be 
valid the stipulation must be reasonable, defendant 
relying on such a stipulation has the burden of 
proving it reasonable.®® 

d. Burden of Proving Breach 

Ordinarily, the burden of proving a breach of contract 


Is, except on proof of an affirmative contract to pay 
money or perform some duty, on the party asserting it. 

In an action to recover damages for a breach of 
contract, k is as a rule incumbent on plaintiff to 
prove the breach complained of ;®^ and, conversely, 
where defendant asserts the breach as a grpund of 
affirmative relief the burden is on him.®* Howev¬ 
er, if an akarmative contract to pay money or to 
perform some duty is proved, it is then incumbent 
on defendant to prove payment, performance, or 
tender, or a sufficient excuse therefrom.®® 

In the absence of evidence it may be presumed 
that a building was constructed as provided for by 
the contract so far as the requirements of building 
ordinances are concemed."^® 

§ 591. Amount of Recovery 

The plaintiff has the burden of proving the elements 
measuring the amount of his recovery, while the de¬ 
fendant has the burden of proving matters of recoup¬ 
ment, set-off, or reduction of damages. 

The burden is on plaintiff to establish the ele¬ 
ments measuring the amount of his recovery,^! and, 
where he seeks to recover for substantial perform¬ 
ance, he has the burden of establishing the extent 


62. tT.S.—MoNnmara v, (laylord, C. 
C. Ohio. 16 F.CaaNo. 8,910, 1 Bond 
SOS. 

63. On.-—Long v. Burge, Stevens A 
Conklin, 123 S.E. 716, 32 Ga.App. 
07. 

Md.—Travelers’ Ins, Oo, v. Hermann, 
140 A. 04. 69. 164 Md. 171, citing 
Coxpiui gtixls. 

Mass.—Dolben v. Kaufman, 170 N.B. 
400. 270 Maas. 381. 

Neb,—IJlngaman v. Securities Inv. 
Corporation, 262 N.W. 869, 860, 129 
Neb. 788, citing Corpus xtuds. 

Pa.—Bossier v. Poroner, 29 Pa.Dist 
421. 

W.Va.—Jones v. Kessler, 126 S.B. 

344, 08 W.Va. 1. 

13 aj. p 764 note 62. 
vmbtere pexfonuuioe prevented 
In painter's action for damages for 
being prevented from performing his 
contract to paint defendant's houses, 
in order to recover the profit which 
painter would have realized, painter 
was not required to show perform¬ 
ance of contractual conditions prece¬ 
dent.—Kaplan V. Epstein, 3 A.2d 573. 
121 N.J.UW 634. 

64 Mass.—Thayer v. Connor, 6 Al- 
. len 26. 

06. Maas.—Strauss v.. United Tel. 

Co.. 41 N.HL 67, 164 Mass. 180. 

13 C.J. p 764 note 64. 

66. Tex.—General Crude Oil Co. v. 
Harris, Clv.App., 101 S.W.2d 1098, 
error dismissed. 

67, U.S.—Compagnie du Port de Rio 

17CJf.S.-78 


de Janeiro y. Mead Morrison Mfg. 
Co., D.C.Me., 19 F.2a 163. 

Ala.—Sutton V. Barter, 181 So. 6, 24 
Ala.App. 98, certiorari denied 131 
So. 9, 222 Ala. 76. 

Cal.—Kerfoot v. Schut*, 189 P. 266, 
182 Cal. 672. . 

Ga.—Surles v. City of Cedartown, 
156 S.E. 632, 42 Ga.App. 480. 

Kan,—Bishop A Babcock Sales Co. 

V. Brogan, 280 P. 749, 128 Kan. 779. 
Mich.—Parker v. Baldwin, 186 N.W. 
746, 216 Mich. 472. 

Okl.—Tibbets A Pleasant v. Martin, 
233 P. 698, 106 OkL 238. 

Tex.—Sinclair Refining Co. v. Costln, 
Clv.App., 116 S.W.2d 894. 

13 C.J. P 764 note 56. 

Breaoli of Implied ooatxaot 
Under contract between subcon¬ 
tractor and main contractor, which 
did not constitute main contractor 
guarantor of prompt performance of 
other subcontractors to enable first 
subcontractor to complete work, mere 
proof of such failure by another sub¬ 
contractor is Insufficient of Itself to 
place burden on main contractor to 
PTOve that it was free from fkult 
in connection with delay.—Edward 
B. Gillen Co. v. John H. Parker Co., 
171 N.W. 61, 170 Wis. 264, modified 
on rehearing 174 N.W. 646, 170 Wis. | 
264. 

68. La.—A. H. White Co. v. Bux- 
glass, App., 184 So. 226. 

Pa.— Henderson A Bros. v. Call, .84 
Pa.Super. 372. 

Tex.—John Maynard Lumber Co. v. 
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Brazen, Clv.App., 28 S.W.2d 877, 
error dismissed. 

18 C.J. p 764 note 66. 

60. Ariz.—^Arizona Superior Mining 
Co. V. Anderson, 262 P. 489, 492, 33 
Ariz. 64, quoting Corpus Juris. 

La.—Matthews v. Priest, App., 166 
So. 536, 638, quoting Corpus JPniis. 
Pa.—^Hook v. Welch, 67 Fa.Super. 
297. 

13 C.j. p 764 note 57. 

TO. m.—Stresenreuter Broa v. 

Bowes, 288 I11.APP< 148. 

71. U.S.—John Irving Shoe Co. v. 
Dugan, C.CA.Ma8s., 93 F.2d 711— 
Schwasnick y. Blandln, C.C.A.VL, 
65 F.2d 354. 

Ala.—Aldridge v. Tully Plumbing A 
Heating Co., 114 So. 180, 216 AJa. 
667. 

Ky.—Caudill v. John P. Gorman Coai 
Co., 46 S.W.2d 93, 242 Ky. 294. 
Okl.—Tibbets A Pleasant v. Martin, 
238 P. 698. 106 OkL 233. 

Pa.—^Excellent Cab. Works Corpora¬ 
tion v. Blue Bird C. Shoppe, 81 
Luz.LkReg. 460. 

Tex.—Irvin v. Lambert, Clv.App., 70 
S.W.2d 496, 498, citing Corpus Ju¬ 
ris. 

9 C.J. p 877 note 60—13 CJ. p 764 
note 58. 

Affidavit dtmandlng proof 
Defendant having, filed an affidavit 
demanding proof of damage the bur¬ 
den rests upon plaintiff.—^Excellent 
Cab. Works Corporation v. Blue Bird 
C. Shoppe, 81 Luz.L.Reg.Pa., '460. 
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of his performance and nonperformance and the 
cost of the work not perfonned.^2 However, where 
the work has been taken away from the builder and 
completed by the owner, the burden does not rest 
on the builder to show the cost of the work done 
by the owner in completing the contract;'^* nor 
need the builder produce evidence tending to show 
the reasonable Value of his substantial perform¬ 
ance.'^^ 

The burden is on defendant to establish his plea 
of recoupment or set-off,"^® or matters in reduction 
of damages."^® Where there has been a substantial 
performance the burden is on defendant to show de¬ 
fects and omissions chargeable to plaintiff,or 
based on the failure of plaintiff to complete within 
the time agreed;^* and, where plaintiff was pre¬ 
vented from complymg with his contract through 
default of defendant, the burden of proving pay¬ 
ments made by him under the contract is on de¬ 
fendant'^® Where the owner pleads the cost of 
making changes necessary to conform the work to 
the contract by way of counterclaim, the burden of 


proof is on him.*® 

Extra work. Where a recovery is sought for ex¬ 
tra work the burden is on plaintiff to establish his 
right thereto.*! Thus it must be proved that there 
were work and materials claimed as extra and not 
required by the original contract,**‘and that they 
were ordered** or were furnished in compliance 
with the contract or under a waiver of its terms,*4 
and the value of such extra work and materials ;** 
and, if the original contract is in writing, the build¬ 
er, in an action for extra work, must put such 
writing in evidence in order to show that the claim 
for extra work was not within the terms of the 
contract.*® The owner is presumed to have con¬ 
sented to such extra work if so great that it must 
have been done with his knowledge, or was neces¬ 
sary and not foreseen.*'^ 

.However, where the work is done under a new 
contract plaintiff does not have the burden of prov¬ 
ing what would have been necessary for him to 
prove to recover for extra work under the previous 
contract** 


a ADMISSIBILITY OP EVIDENC!B 


§ 592. In General 

a. In general 

b. 'Documentary , evidence; other con¬ 

tracts 


a. In General 

The general rules governing admissibility of evidence 
in civil actions apply to actions on contracts. 

The rules governing the relevancy, competency, 


78. N-.T.—Blanchard v. City of Sara¬ 
toga Springs. 271 KT.S. 673. 241 
App.Dly. 198—Simpson v. Oafd La 
Vie. 206 N.T.S. 660, 128 Mlsc. 947— 
Confortl V. Slnghi. 182 N.Y.S. 899. 
9 C.J. p 877 note 69. 

On nhatantial pexfonuanoe 
(1) Plaintiff, having substantially 
complied with contTMt to Install fur¬ 
nace, has burden of establishing 
amount of compensation to defendant 
for failure fully to perform.—Zam- 
bakian v. Leson, 246 P. 268, 79 Colo. 
860. 

<2) Burden of establishing amount 
of compensation for defective per¬ 
formance of contract to Install fur¬ 
nace is on defendant In action for 
contract price only when he assumes 
It—Zamhaklan v. Leson, supra. 

73. U.S.—Clark, etc., Co. v. Pitts¬ 
burgh, C.C.Pa., 146 F. 441, affirmed 
164 F. 464, 88 C.C.A. 262. 

9 C.J. p 877 note 6L 

Wis.—Mueller v. Burton, 121 N. 
W. 152, 176, 189 Wls. 884. 

48. Ark.—^Henslee v. Mobley, 280 S. 

W. 17, 148 Ark. 181. 

Conn.—Chlnlgo v. Bhrenberg, 162 A. 
' m, U2 Conn. 881. 

Gte^r-Porter v. Davey Tree Expert 
<?b.. 129 SJB. 667, 34 Oa.App. 365. 
IttWB.— Lantz v. Goodwin, 281 N.W. 
881, 210 Iowa 606. 


Md.—Johnson & Higgins v. Simpson,' 
163 A 882, 168 Md. 57A' 

Mo.—Baum v. Davis, 86 S.'W.Bd 757. 
Tex.—SpInnerrHay Lumber Co. v. 

Applebaum, CIvApp., 207 S.W. 624. 
18 C.J. p 766 note 69. 

76. Ga.—Phillips v. Lindsey, 120 S. 
R 923, 81 GkuApp. 479. 

La.—Johnson v. Schoenfield, 8 La. 
App. 380. 

N.M.—Spencer v. Gross Kelly & Co., 
163 P. 1087, 22 N.M. 426. 

IS C.J. p 766 note 60. 

77. OkL—Lane v. F. S. Miller Lum- 
her Co., 222 P, 968, 101 Okl. 14. 

9 C.J. 'p 878 note 76. 

76. N,D.—Redllnger & Hanson Co. v. 

Parker, 243 N.W. 792, 62 N.D. 483. 
9 C.J. p 878 note 77. 

78. Tex.—Childress v. Smith, Civ. 
App., 87 S.W, 1076. 

Colo.—^Morris v. Hokosona, 148 
P. 826, 26 ColoApp: 25L 
9 C.J. p 877 note 68. 

81. U.S.—^Laut* Co. T. Glenn, CC. 
Pa., 188 F. 666. 

HL—Atwell Printing & Binding Co. 
V. Prairie Farmer Pub. Co., 246 IlL 
App. 100. 

La.—ToHe v. Graham, 6*La.App. 676 
—Tolle V. Ments, 6 La-App. 607. 
Neb.—Lee v. Carroll Normal School 
Co., 96 N.W. 66, 1 Neb., Unof., 681. 

I N.T.-^Murphy v. No. 1 Wall Street 
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Corporation, 127 N.T.S. 785, 142 
App.Dlv. 886, modifying 119 N.T. 
S. 698. 

Pa.—Oaterllng v. Allegheny Trust 
Co., 108 A 628, 260 Pa. 64. 

Term.—Alexander v. Grenada Bank, 2 
TenmApp. 580. 

13 C.J. p 766 note 62. 

88. Mont.—Piper v, Murray, 115 P. 

669, 48 Mont 280. 

9 G.J. p 878 note 70. 

83. Ga.—Lewis v. Crocker, 96 S.B. 
847, 22 GaApp. 360. 

Mich.—Banwell v. Rlsdon, 241 N.W. 
796, 258 Mich. 274. 

N.D.—Eedllnger & .Hanson Co. v. 

Parker, 248 N.W. 792, 62 N.D. 488. 
9 C.J. p 878 note 71. 

84. U.S.—Caldwell V. Schmulbach, 
C.C.W,Va., 176 F. 429, modified on 
other grounds 196 F. 16, 116 GOA 
650. 

85i, XJ.S.—Christensen Const Co. v. 

U. S., 72 CtCL 600. 

N.D.—Redllnger & Hanson Co. v. 

Parker, 248 N.W. 792, 62 N.D. 488. 
9 GJ. p 878 note 78. 

88. Ind.—^Fulton County v. Glbsoh, 
63 N.R 982, 158 Ind. 471. 

9 C.J. p 878 note 74. 

87. La.—Peresteras v. Lombardo, 8 
La.App. 324. 

88. Tex.—Stine Oil ft Gas Co. v. 
BngUsh, ClvApp., 186 S.W. 1009. 
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and materiality of evidence in civil actions general¬ 
ly are, of course, applicable in actions on contract. 
When a material matter is put in issue by the plead¬ 
ings, any competent evidence tending to sustain the 
contention of cither party is admissible and it is 
not essential to the admissibility of evidence that 


it should prove the issue under which it is offered, 
it being necessary only that it should tend to prove 
the issue or some part of it.90 However, neither 
party is at liberty to introduce evidence of facts 
which are not alleged in the pleadings and are not 
within the issues made thereby,nor can he contro- 


09. Mass.—W. fit. Ballard Co. v. 

Lipp. 192 N.E. 492, 288 Maas. 163. 
Minn.—Ktnshella v. Small, 168 N.W. 

744. 137 Minn. 406. 

Mont.—Cowan v. Browne, 206 P. 432, 
63 Mont. 32. 

Pa.—Babayan v. Reed, 101 A. 880, 
257 Pa. 206—Stewart v. Pennsyl¬ 
vania State Cimp of Patriotic Or¬ 
der Sons of America^ 184 A. 476, 
122 Pa.Super. 80—Hoch v. Hill, 177 
A. 206, 117 Pa.Super. 74. 

Tex.—McFarland v. Ray McDonald 
Co., Clv.App., 218 S.W. 946. 

Va.—Nora Coal Corporation v. Mc¬ 
Arthur, 14S S.E. 366, 168 7a. 261, 
reversed on other grounds 149 S. 
E. 507, 163 Va. 261. 

9 CJ. p 898 note 80—13 C.J. p 766 
note 64. 

Svldenoe held admissible 

(1) In action by a builder against 
the owner for breach of building 
contract—Morrissey v. Gelsel, 61 N. 
E. 467. 172 Mass. 95—9 C.J. p 894 
note 76 [al, 

(2) In action by a creditor on a 
contract by defendant purchasing a 
tailoring business and stock of goods 
from a Arm and agreeing to assume 
all the Arm's Indebtedness.—Detmer 
Woolen Co. v. 7an Horn, 1X0 N.T.S. 
812, 69 Misc. 168. 

(3) In action for defendant's 
breach of contract employing plain¬ 
tiff to complete contract made with 
lake company to clear site, to show 
plaintiff, when contracting with de^ 
fendant, refused to do business fur- 

• ther with lake company, his reason 
therefor, and defendant's interest— 
Wentsel v. Iiake Lotawana Develop¬ 
ment Co., 48 S.W.2d 186, 226 Mo.App. 
960. 

(4) In actions against builder for 
broach of construction contract.— 
Hughes V. Olbscn, 62 P. 1037, 15 
Colo.App, 818—9 CJ. p 898 note 30 
[al. 

(6) In suit on implied contract for 
service rendored by plaintiff hospital 
in oaring for defendant after he had 
been injured while working for a 
company, to show an express prom¬ 
ise to pay plaintiff.—Brlghtlook Hos¬ 
pital Ass’n V. Qarfleld, 104 A. 99, 92 
Vt 363. 

(6) On issue of Incorrectness of 
price Axed In contract for construc¬ 
tion of building.—Carr v. Puckett, 64 
P.2d 1068, 176 Okl. 140. 

(7) To show consideration. 

Pa.—Bowman v. Press Pub. Co., 176 
' A. 483, 316 Pa. 631. 

Tex—Great Southern Life Ins. Co. 


V. Heavln, Com.App., 89 S.W.2d 
851, reversing, Civ.App., 21 S.W.2d 
1086—Roberts v. Roberts, Clv.App., 

, 27 S.W.2d 880. 

(8) To show, where architect 
agreed not to charge If building cost 
over estimated amount, who ordered 
changes causing increased cost— 
Svarz V. Dunlap, 271 P. 898. 149 
Wash. 663. 

Evldanca admissible under tramse 
In action for breach of contract 
wherein answer was traverse, court 
could consider defendants’ evidence 
that there was another contract or 
one which did not go as far as 
plaintiff claimed.—MayAeld v. Cupp. 
64 S.W.2d 884, 251 Ky. 828. 

Evidence ezroaeously excluded 

(1) Plaintiff having sued on the 
theory that defendant promised F to 
assume his obligation to plaintiff, 
the relevant relations between plain¬ 
tiff and P were the essence of the 
transaction and proof thereof was 
erroneously excluded.—^Preed v. Tlsh- 
mah, 197 N.T.S. 269, 119 Mlsc. 721. 

(2) In an action by an architect 
to recover for preparing plans and 
speciAcatlons It is error to reject 
bona Ade bids for the construction of 
the building, offered to show good 
faith of defendant Ih rejecting the 
plants.—De Hoff v. Scott, 68 Pa.Su¬ 
per. 9. 

Acts and deolamtlous of defendant 

(1) As tending to show, the jus¬ 
tice of his claim, plaintiff may show 
that the owner promised to pay, his 
demand.—Worden v. Connell, 46 A. 
298, 196 Pa. 281—9 C.J. p 880 no'te 

10 . i 

(2) Likewise It may be shown that 
he refused to admit a party who 
had been sent by the builder to ex¬ 
amine the work.—Bryant v. Stllwell, 
24 Pa. 314—9 C.J. p 880 note 11. 

(3) So also declarations of defend¬ 
ant tending to show that the fact of 
his ioaovlng into a building was not 
an admission by him that It had been 
completed according to contract are 
admissible on his behalf, if made at 
the time of his taking possession.— 
Badders v. Davis, 6 So. 884, 88 Ala.' 
367. 

Evldoice as to Mmllax wxmka 

(1) A comparison with similar 
buildings or construction may be re¬ 
sorted to if the question Is the qual¬ 
ity of material furnished, or grade 
of workmanship employed.—JCU- 
boume v. Jennings, 40 Iowa 473—9 
aJ. p 881 note 27. 

(2) However, It must be shown 
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that the subject matter Is In each 
case subjected to the same or similar 
conditions.—Campbell v. Russell, 1 
N.E. 845, 189 Mass. 278—9 CJ. p 881 
note 28. 

Ea an action by a nbooutractor, 
settlements between the principal 
contractor and the railroad are prop¬ 
erly excluded where res inter alios 
acta.—Andrews v. Tucker, 29 So. 84, 
127 Ala. 602. 

Sa Tex.—Southwestern Portland 
Cement Co. v. Schwartz, CIv.App.. 
212 S.W. 977—18 C.3. p 766 note' 
66 . 

9L D.S.—Kaplan v. Swartz, C.C.A. 

Mass., 41 P.2d 177. 

Ala.—Liles v. Cox, 110 So. 716, 216 
Aid. 327. 

Cal.—Miller v. San Francisco Church 
Extension Soo. of M. E. Church, 18 
P.2d 824, 125 CaLApp. 85—Sargent 

V. Seymour Finance Corporation, 
298 P. 1084, 118 CaLApp.'728. 

Ga.—Macon Baseball Ass'n v. Pen¬ 
nington, 166 S.E. 36, 46 Ga.App. 
611—Saunders & McMullen v. Hud¬ 
son, 119 S-B. 685, 80 Ga.App. 732. 
HL—Yeomans v. Brown, 289 IlLApp. 
117—Goddard Tool Co. v. Crown 
Electrioal 2^g. Co., 219 IlLApp. 
84—Henning' v. Qulndel, 196 IlL 
App. 893. 

Ky.—Finley v. Thomas, 107 S.W.2d 
287, 269 Ky. 422. 

Mass.-W, EL Ballard Co. v. Llpp, 
192 N.E. 492, 288 Mass. 163. 

Mich.—^People v. Fidelity & Deposit 
Co. of Maryland, 205 N.W. 157, 282 
Mich. 288—Michaels v. Plnten, 176 
N.W. 466, 208 Mich. 456. 

Mo.—Carter v. Zollinger, App., 86 S. 

W. 2d 189—^Long-Costello v. Rider, 
App., 7 S.W.2d 887. 

Mont.—Bennett v. Gusdorf, E8 P.2d 
. 91, 101 Mont. 39. 

N.C.—^fiteLmlet Ice Co. v. J. A. Jones 
Const Co., 189 S.E. 771, 194 N.C. 
,407. 

Pa.—Harper Co. v. Smith, 87 Pa.Su¬ 
per. 396. 

R. I.—Kent v. Darman, 187 A, 467. 

S. D.—Frost v. King, 167 N.W. 494, 
40 S.D. 430. 

Tex—^Page v. Thomas, Clv.App., 47 
S.W.2d 894, reversed on. other 
! grounds 71 S.W.2d 284,' 128 Tex 
868—Zarmbrecher v. Trim, Civ. 

' .^p., 31 (S.W.2d 889—^Eteman-Cook 
Lumber Co. V. Fogarty, Civ.App., 
19 'S.W.2d 880, error dismissed— 
Melbum v. Webb, Clv.App., 277 S. 
W. 800—S. Ltghtbume & Co. v. 
First Nat. Batik. Clv.App., 282 S. 
W. 348—Edwards v. Roberts, Civ. 
App., 222 S.W. 278. 
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vert a matter which he has admitted in his plead¬ 
ings, 92 and evidence of matter not a good defense to 
the action is inadmissible.®® 

‘ Evidence of facts outside the issue is not admis¬ 
sible, although such facts may tend to prove the is¬ 
sue in an argumentative way.®^ It is not essential, 
however, to the admissibility of evidence that it will 
actually establish a cause of action or defense, for 
when otherwise competent it should be received if 
it has a tendency so to do,®® and whatever was said 
and done during negotiations leading up to the con¬ 
tract should be admitted if throwing any light on 
the main fact.®® As a general rule facts are deem¬ 
ed relevant as evidence which logically tend to 
prove or disprove the fact in issue, yet the rule does 
not require the admission of facts bearing so re¬ 
motely on the issue that they afford merely a con¬ 
jectural interference concerning the main fact.®^ 
A party cannot complain of the admission of er¬ 
roneous evidence when its prejudicial effect has 
been cured by instructions.®® 

Character of parties. Evidence of the, character 
of a party, as for honesty and fair dealing,®® or as 
to his financial condition,^ is ordinarily not admissi¬ 


ble. On an issue as to whether defendant executed 
the contract in controversy, evidence that defendant 
at the time the contract was made was financially 
irresponsible and insolvent is irrelevant.® 

Collective statements of facts. In order to avoid 
prolixity it is permissible, and frequently desirable, 
for a witness to make a collective statement of 
facts; then, if the other side wishes to go into the 
details they may be brought out on cross-examina¬ 
tion.® 

b. Docnmentaiy Evidence; Other Oontracts 

When relevant and material, documentary evidence 
Is admissible, Including the original contract between 
the parties, plans and specifications forming the basis of 
the contract, and other contracts which refer to or form 
«a part of the contract in suit or are otherwise pertinent 
to the issues. 

The general rules of evidence apply in actions 
on contracts as to the admissibility in evidence of 
private writings and memoranda,^ and public and 
ofiicial records and documerits.® Thus the original 
written contract when pleaded by either party is 
admissible in evidence.® Letters or telegrams writ- 
‘ ten or sent by the parties are admissible,'^ but they 


Vt.—Hayden v. Hoadley, 111 A. 843. 
94 Vt. 846—Ambroalnl v. N. Pelaff- 
gie & Co., 108 A. 916. 94 Vt 119. 
WaaL—^Llan v. Huglen, 261 P. 686, 
141 Wash. 369. 

9 C.J. p 879 note 91, p 898 note 30— 
IS C.J. p 765 note 46. 

Jivldenos lisld Iwedmlsslble 

(1) In an action jigalnst builder 
for breach of construction contract 
—Gallals V. Trinidad Asphalt Mfg. 
Co., 106 S.W. 693, 127 MoAlPp. 888— 
9 aj. p 898 note 30i [b], 

(2) Slvldence of cost of similar 
structures erected by plalntlfC for 
other parties.—Gouge v.. Roberts, 63 
N.y. 619. 

CaL—^Milwaukee Bldg. Co. v. 
Wetzel, 270 P. 382, 98 CaLApp. 776. 
13 C.J. p 766 note 67. 
sa N.J.—Thompson v. Peppier, 102 
A 879, 91 N.J.Law 160. 

84 . Cal.—McNeil v. Barney. 61 CaL 
603. 

18 aJ. p 766 note 68. 

86h Colo.—Bellsomo v. . 'Ceresa, 251 
F. 681, 80 Colo. 825. 

HawalL-^Angco v. Angco, 38 Hawaii 
416. 

Mo.—Klnes v. Jamison, App., 277 S. 
W. 969. 

N.J.—Mfenbeln v. Luckenbach Ter¬ 
minals, 166 A 91, 111 N.J.Law 67. 
UfaiL—Christensen v. Johnson, 61 P. 

2'd 597, 90 ntaii 278. 

IS C.J. p 766 note' 69. 

Tex.—Capitol Hotel Co. r. Rit- 
t^berry. Civ App., 41 S.W.2d 697, 
srre'r dismissed—Houston Com¬ 


press Co. V. Houston Steel ft Foun¬ 
dry Co., 22 S.W.2d 787. 

97.' Ala.—Steen v. Swadley, 28 So. 

620, 126 Ala. 616. 

18 C.J. p 766 note 70. 

8a Mich.—Wheeler v. Jenlson, 79 
N.W. 643, 120 Mich. 422. 

9a Tex.—Jackson v. Martin, Civ. 
App., 41 S.W. 887. 

Li Mlch.Ajohnson v. Henry, 86' N. 

W. 1027, 127 Mich. 548. 

18 C.J. p 767 note 92. 

a Ala.—iSteen v. Swadley, 28 So. 
620, 126 Ala. 616. 

a Tenn.—^Plgg v. Houston ft Lig¬ 
gett 8 TenmApp. 618, 623, quoting 
Coxpu Jnzlft, 

18 C.J. p 767 note 94. 

4 , Cal.—^Milwaukee Bldg. Co. v. 
Wetzel, 270 P. 882, 98 Cal.App. 
776. 

D.C.—K Herfurth, Jr., Inc. v. H. S., 
to Use of Squire, 86 F.2d 719, 66 
App.D.C. 220. 

Ind.—Ross V. Andrews, 129 N.B. 244, 
74 Ind.App. 481. 

R.L—Owens v. Hagenbeck-Wallace 
Shows Co., 192 A 168, reargument 
denied 192 A 464. 

9 .CJ. p 881 note 30—18 C.J. p 767 
note 83. 

IMs^almers of interest 

Although, where contract had been 
made in name of plaintllC and sons, 
disclaimers of sons as to interest in 
contract could not operate to assign 
any interest they might have, such 
disclaimers were admissible In sup¬ 
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port of plaintiff’s testimony that he 
was only party In Interest, and to 
protect defendant against possible 
subsequent claims by dlsclolmants.— 
Pulkrabek v. Bankers’ Mortg. Corp., 
238 P. 847, 115 Or. 879. 

6. Ala.—Culver v. Caldwell, 84 So. 
18, 137 Ala. 125. 

9 C.J. p 881 note 80—13 C.J. p 767 
note 84. 

6. Ind.—Seymour Improvement Co. 
V. Viking Sprinkler Co., 161 N.B. 
889, 87 Ind.App. 179. 

9 C.J. p 882 note 31. 

Contracts held admlsslbla 

(1) ^ Where there is a special con¬ 
tract, but the builder seeks to 
cover on a general assumpslL— 
Adams v. Burbank. 37 P. 640, 108 
CaL 646—9 C.J. p 882 note 34. 

(2) To show what the parties had 
agreed on as a reasonable price for 
that portion of the work embraced In 
it—Terrell Coal Co. v, Lacey, Ala., 
81 So. 109—9 C.J. p 882 note 86. 

. (3) To show that since Its terms 
had not been complied with no ac¬ 
tion could be maintained thereon.— 
Jewett V. Weston, li Me. 346. 

(4) The contract may be admitted 
in evidence, although it refers to 
certain specifications which are not 
attached, on proof of the nonexist¬ 
ence of such specifications.—Terrell 
Coal Co. .V. Lacey, supra. 

7. Ala.—Baker v. Green, 84 So. 645, 
17 Ala.App. 290. 

Minn.—Associated Cinemas of Amer- 
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must be pertinent to the issues,* and the proper 
foundation must have been laid for their introduc¬ 
tion.* In a proper case one may introduce in evi¬ 
dence bills scnt,i* or checks showing payments by 
defendant and a bill of exchange, accepted by 
defendant, is admissible as evidence of his agree¬ 
ment to pay plaintiff, for material furnished to a 
third person.12 Letters written by a party in per¬ 
formance of a contract may be admitted as proof 
of the act.i* A contractor’s books of account are 
competent to show his profits where the contract is 
for the division of profits.^^ 

Plans and specifications. When relevant, plans 
and specifications, on the basis of which a building 
or construction contract is made, cannot be ex¬ 
cluded as evidence in an action on the contract.^® 
So specifications not signed by the parties but 
agreed on by them at the time of making the con¬ 
tract are admissible to show the manner in which 
the structure was to be constructed but plans 
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and drawingfs which show error in the construction 
of the front of the building and which were pre¬ 
pared after building contracts were signed and 
while the building was being constructed are in¬ 
competent as evidence.i7 Sq, where, in an action 
for labor and material furnished in a building, it 
appears that the specifications of the building were 
not mentioned in plaintiff’s contract, they are not 
admissible in evidence to show that the contract 
had not been carried out according to the specifi¬ 
cations nor is evidence that the specifications 
defined what constituted the character of the mix¬ 
ture of concrete agreed on by the parties admissi¬ 
ble.!* 

Other contracts. Evidence of other agreements 
than the one involved in the particular issue is as 
a general rule inadmissible,** unless the contract 
in suit was made with reference thereto,*! or forms 
a part thereof,** or unless it forms a relevant part 
of the circumstances leading up to and surrounding 


lea V. World Amusement Co., 276 
N.W. 7. 

N.J.—Blfenbeln v. Luclcenbach Ter¬ 
minals, 166 A. 91, 111 N.J.Law 67. 
N.D.—Van Nice v, Christian Reform¬ 
ed Church of Hull, 231 N.W. 604, 
69 N.D. 664. 

Tex.—Goode v. Ramey, Clv.App., 48 
S,W.2d 719, error refused. 

13 C.J. p 767 note 85. 

Withdrawal of offw 

Where one submlttlnar a written 
bid on a contract, before ita accept¬ 
ance. delivered a letter to the recipi¬ 
ent of the bids, attempting to revise 
the bid, or, if that could not be done, 
stating that he would withdraw the 
bid, the letter was admissible and 
competent as one link In the chain 
of testimony on the question of wlth- 
dfawal, but did not 'exclude oral evi¬ 
dence of what was said and done.— 
Tounglove v. Hoberg, 191 N.W, 985, 
196 Iowa 281. 

Bffeot om parol evideMe 
In suit for breach of written con¬ 
tract for construction of concrete 
work, parol testimony held unneces¬ 
sary on Issue as to alleged violation 
of contract In not making available 
certain equipment where such mat¬ 
ter was explained In letter to con¬ 
tractor admitted at trial.—Columbia 
Casualty Co. v. Lewis, 67 P.2d 1010, 

14 Cal.App.2d 64. 

& Ill.—Rockwood Sprinkler Co. v. 

Phillips Co., 265 111.APP. 267. 

13 C.J. p 767 note 86. 

Xicttem held iieduiimlWe 
In an action Involving the ques¬ 
tion whether a contract had been 
made through a broker to deliver 
one or two tanks of cotton seed oil, 
a letter written by the broker to the 
purchaser after the seller bad denied 
the contract was for more than one 


tank, in which the broker explained 
his understanding of the deal, held 
inadmissible.—^Rosebud Oil & Cotton 
Co. V. Merchants' & Planters’ Oil Co., 
Tex.Clv.App., 248 S.W. 116. 
fi. Mo.—Clay v. Alglre, App., 9 S.W. 

‘ 2d 870. 

18 CJ. p 767 note 87. 
la Ind.—Seymour Improvement Co. 
V. Viking Sprinkler Co., 161 N.B. 
889, 87 lnd.App. 179. 

H. Conn,—J. B. Smith & Co. v. Say, 
129 A. 588, 102 Conn. 568. 

ML . Conn.—J. B. Smith & Co. v. Bay, 
supra. 

la Cal.—Parke, etc., Co. v. San 
Francisco Bridge Co., 78 P. 1066, 
79 P. 71, 145 Cal. W4. 

14. Ill.—Smythe v. Evans, 70 N.B. 
906, 809 III. 876, reversing 108 IlL 
App. 145. 

16 , tJ.S.—Teer v, George A. Fuller 
Co., C.C.A.N.C., 80 F.2d SO! 

Md.—Kvedera v. Mondravltsky, 125 
A. 591. 146 Md. 260. 

Tex.—Goode v. Ramey, Clv.App., 48 
S.W.8d 719, error refused—Capitol 
Hotel Co. v. Rittenberry, Clv.App., 
41 S.W.2d 697, error dismissed. 

9 C.J. p 882 note 40. 

When not IdentUed 
In action for services under an 
architect’s contract, exclusion of 
proof of claim by plaintiff In bank¬ 
ruptcy In another matter referring 
to dpeclflcatlona, but not identifying 
them with those prepared by plain¬ 
tiff; was proper.—Lambrifht v. Ever¬ 
ett. 94 S.B. 698, 21 Ga.App. 488. 

16 . Mich.—Maxted v. Seymour, 22 
N.W. 219, 66 Mich. 129. 

9 C.J. p 882 note 41. 

17, N.J.—Coppola v. Grande, 96 A. 
67, 88 N.J.Law 324. 
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la Pa.—Hartley-Zelgler Co. v. Ba¬ 
con. 96 A. 267, 251 Pa. 87. 

16. Pa.—Hartley-Zelgler Co. v. Ba¬ 
con, supra. 

aa Ind.—Wacker v. Essex, 119 N. 

E. 466, 67 Ind.App. 684. 

Wash.—Short v. Dolling, 35 P.2d 82, 
178 Wash. 467. 

9 C.J. p 915 note 79—18 CJ. p 766 
note 72. 

ai. Iowa.—Lont* v. Goodwin, 281 N. 

W. 881, 210 Iowa 605. 

Utah.—Straw v. Temple, 159 P. 44, 
48 Utah 258. 

13 C.J. p 766 note 78. 

Contract fox use of theater 
In action for breach of contraof to 
pay plaintiff five hundred dollars a 
week for giving up right to use 
theater to produce play to prolong- 
stay of Buccessfful attraction already 
using theater, where relation between 
defendant companies was shown, 
and defendants admitted contract be¬ 
tween them was for use of theater 
In connection with play other than 
plaintiff’s, contract Itself was prop-- 
erly admitted In evidence, and a new 
contract between company owning' 
theater, and company producing a 
play other than plalntilTs, allowing 
continued production of such other 
play beyond time when plaintiff was 
entitled to theater, whs admissible. 
—Comstock V. Blltmore Amusement 
Co.,' 116 N.B. 681, 227 Mass. 146. 

la aroUteofs suit fox fee, contract 
under which building wan finally 
constructed and. which formed basis 
for architect’s recovery.—Capitol 
Hotel Co. V. Rittenberry, Tex.Civ. 
App., 41 S.W.2d 697, error dismissed. 

sat, Utah.—Straw v. Temple, 169 P. 
44, 48 Utah 268. 
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such contractj^S qj. has been referred to to fix the 
terms of the contract in suit,** or tends to show the 
presence or absence of a consideration,*® or that 
the contract in issue was not jpade.*® Neither is 
evidence of a similar contract previously made ad¬ 
missible to prove the terms of the contract in suit 
and evidence of subsequent contracts with other 
parties is irrelevant.** So, where the contract in 
question supersedes another, the original contract is 
properly excluded.** However, a prior contract 
concerning the same subject matter may become 
material on the question as to what is a reasonable 
time for the performance of the contract in suit.*® 
Evidence of subsequent contracts between the par¬ 
ties is not admissible, unless it is proposed to show 
that in making such subsequent contracts the mat¬ 
ter in controversy was adjusted,and, where a sub¬ 


sequent agreement permits the owner to occupy the 
structure before completion, it is competent to show 
that it was not intended as a substitute for the 
original contract or as a waiver of any claim there¬ 
under.** 

§ 593. Existence and Terms of Contract 

Any competent evidence, inchiding the acts and 
declarations of the parties, the history of the transaction, 
and all the surrounding facts and circumstances, is ad¬ 
missible to prove the existence and terms of the con¬ 
tract. 

Where the making of an oral contract is disputed, 
all the acts and declarations of the parties tending 
to establish or refute it are admissible,** together 
with all the facts connected with the history of the 
transaction,*^ and the surrounding circumstances,*® 


W.Va.—Polino v. Keck, 92 S.E. 666, 
80 W.Va. 426. 

18 QJ. p 766 note 74. 

23. Ga.—Shehane v. Wtmblsh, 181 
S.E. 104, 34 G&.App. 608. 

N.T.—Cooper v. Kelly & Kelley, Inc-, 
164 N.Y.S. 828. 

Pa.—Philadelphia, B. & W. R. Co. v. 

Pema, 116 A. 898, 272 Pa. 669. 

9 C.J. P 916 note 79-18 C.J. p 766 
note 76. 

24h Mich.—Sovereign v. Ortmann, 
10 N.W. 191, 47 Mich, 181. 

18 CJ. p 766 note 76. 

26. Tex.—Roberts v. Roberte, Civ. 
App., 27 S.W.2d 880. 

18 GJ. p 766 note 77. 

28. Mass.—Stewart v. Thayer, 49 N. 

E. 1020, 170 Mass. 660. 

18 CJ. p 768 note 78. 

27. Vt—v. Barron, 64 Vt 
677. , 

28. Pa.—Nowalk v. Hlleman, 180 A. 
98. 118 Pa.Super. 322. 

29. Tex.—Capitol Etotel Co. v. Rlt- 
tenberry, CivJLpp., 41 S.W.2d 697. 
error dismissed. 

IS CJ. p 767 note 80. 

30. MIcIl—B ellows v. Crane Lum¬ 
ber Co., 78 N.W. 686, 119 Mich. 424. 

3L HI.—^Evans v. Gkorge, 80 IlL 
61. 

Sabsegnant manlaffe ooatxaot 
Where, in an action for damages 
and for an injunction enjoining de¬ 
fendant .f!rom disposing of property 
and for the cancellation of a mort¬ 
gage, the petition alleges a' prior 
man^tege agreement as an induce¬ 
ment to make a contract sou^t* to 
be.set^ asldte. on fkllnre of defendant 
to B^orm the agreement to marry,, 
aj^A It to admitted by plaliit4ff in her 
that such contract was 
^Mec^'jlnto.pTlpr.to the agreement 
poarrlage contract oap- 
nbt ^ znade a basis of recovery and 
It*W«» erfeSf -tb kdirUt evidence of 
such subsequent mAnlage contract 


-McAllister v. Ealy, 225 P. 146, 98 
Okl. 223. 

32. Iowa.—Brent v. Head. 116 N.W. 
1106, 138 Iowa 146, 16 L.R.A..N.S., 
801. 

83. Colo.—^Holly Sugar Corporation 
V. Drain. 213 P. 119, 120, 78 Colo. 
48, quoting Corpus fnxto. 

Mo.—Robards v. Cities Service Oil 
Co., App„ 107 S.W.2d 869. 

Pa.—Klerleln v. Werner, 160 A. 719, 
807 Pa. 16. 

Term.—^Washer v. Balton ft Son, 4 
TenruApp. 07. 

13 CJ. p 767 note 95.' 

Subsequent acts or declaratlojui 
Acts and declarations of the pfur^ 
ties subsequent to the time of an 
alleged oral agreement are compe¬ 
tent so far as they corroborate or 
disprove the existence of such agree¬ 
ment.—Galllgan V. Heath, 108 A. 878, 
260 Pa. 457—18 GJ. p 768 note 99. 
Xsirtal attttnda 

Where mental attitude of parties 
Is material in determining whether 
a contract has been made, under¬ 
standing of each may be proved sep¬ 
arately.—^McConnell v. Lamontagne, 
134 A. 718, 82 N.H. 428. 

39. Colo.—Holly Sugar Corporation 
v. Drain, 218 P. 119, 120, 71 Cold 
48, quoting Corpus juris. 

OkL—Boone v. Maloney, 48 P.2d 749, 
171 Okl. 464. 

IS GJ. p 767 note 96. 

Corroboration 

Where a contract whereby plaintiff 
was to remove his sawmill and fix¬ 
tures and to cut logs brought to the 
mill by defendants In a season yas 
not In writing, corroborative evidence 
showing that tlm testimony of one 
party as to conslderaHon was more 
reuonable than that of the other 
was admlsslbla—Johnson v. Sinclair, 
168 N,W. 181, 140 Minn. 486. 

35. Colo.—Holly Sugar Corporation 
V. Drain, 218 P. 119, 120, 78 Colo, 
48, quoting Corpus JUrto. 
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Ill.—See Erwin ft MaxweU v. John¬ 
son, 200 IlllApp. 644. 

Iowa.—^In re Newson’s Estate, 219 N. 
W. 806, 307, 206 Iowa 614, citing 
Corpus Juris. 

La.—^Maritime ft Merchants' Protec¬ 
tive Co. V. Crescent Paper Box 
Factory, 121 So. 674, 9 La.App. 
600. 

N.H.—Cox V. Pi nkh am, 114 A. 18, 80 
N;H. 184. 

Vt—Andrews v. Watkins' Estate. 

160 A. 176, 104 Vt 821. 

18 GJ. p 768 note ,97. 

AdverltoemiiBBta 

Defendant's advertisement regard¬ 
ing his interest In lake development 
and that pqrphasers of property 
could rely upon completion could be 
considered by; jury In determining 
defendant's liability under oral con¬ 
tract to pay plaintiff for completing 
contract originally made with lake, 
company.-7Wentzel v. Lake Lota- 
wana Development Co., 48 S.W,2di 
186, 226 Mo.App. 960. ' 

■vidmee of oost prloe to admis¬ 
sible to show the contract price.— 
Carpenter v. Lennane, 182 N.W. 477, 
166 Mich. 6ip. 

■vldeuee of moral obUgatloa 
When issue is whether oral prom¬ 
ise to pa 7 money was made, evidence 
of existence of moral obligation to 
pay for benefits ncelved by promisor 
to admissible as tending to show 
probability tbat promise was made. 
-Holland V. ' Martinson, 287 P. 902, 
119 Kan. 43. 

JBvideuce bUd Imleivaait 
( 1 ) In action by creditor against 
purchaser of personal property on 
his alleged promise to seller to pay 
debts of seller, proof that assets of 
seller were In excess of amount buy¬ 
er was to pay to inadmissible, al¬ 
though no effort was made to comply 
with Bulk Sales Law—Willard Stor¬ 
age Battery Co. v. Palmer, Iowa, 206 
N.W. 976. 
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including written proposals by plaintiff although 
never completed ;3 6 but evidence as to the usual 
terms of contracts such as the one in issue is inad¬ 
missible in the absence of any showing that the 
parties contracted with reference to such terms.*^ 
Evidence as to the necessity that work be done is 
irrelevant as to the existence of a contract there¬ 
for.®* Transactions with a third person are not 
admissible to prove the terms of a contract.®* 

Parol evidence is admissible to show revocation 
or withdrawal of an offer before acceptance,^® and 
a letter of rejection, forwarded by defendant to a 
person designated by plaintiff to receive it, is admis- 
sible.^^ 

An express contract is proved by evidence of an 
actual agreement; an implied contract by circum¬ 
stances and the general course of dealing between 
the parties;^* but there are cases in which it is 
held that an express contract may be established 
cither by direct and positive evidence or by circum¬ 
stantial evidence equivalent to that which is direct 
and positive.^® 

Oral or mitten evidence. If an agreement, valid 
without writing, rests in parol it may of course be 
proved by oral evidence,*^ and written instruments 
may be evidence of an oral contract^® 

Void or iUeged contract. An instrument which is 
void on its face is not admissible to prove the con¬ 
tract of which it was intended to be the memorial;^® 
but an instrument, although void, may be admissi¬ 
ble in evidence, in an action on a valid contract, as 


a written admission of the party who signed it^*^ 

A party may show that he acted under a void or il¬ 
legal contract, when the evidence is offered merely 
for the purpose of showing with what intention an 
act was done, such intention being material, and the 
contract being otherwise immateriaL^® 

Contracts by correspondence. A contract may be 
proved by the correspondence of the parties, pro¬ 
vided it shows that a definite offer was made on 
one side and was accepted without qualification on 
the other,and, on the question of whether there 
was an agreement made by letters, all the corre¬ 
spondence between the parties on that subject is ad¬ 
missible;®® but it is not error to confine the evi¬ 
dence to letters relating to the contract and which 
were written at the time or before it was made.®^ 
Where a letter is offered as evidence of the con- 
• tract and not as the entire contract it need not be 
shown to be the entire correspondence.®* Extrinsic 
evidence is admissible to show whether a letter of 
acceptance intended to convey a new condition, or 
merely a suggestion as to consummation of the con¬ 
tract.®® 

Contract made by agent. Where an offer is com¬ 
municated by agent the principal is not confined to 
the evidence of the agent.®^ 

Contracts for benefit of third person. One seek¬ 
ing to recover on a contract alleged to have been 
made for his benefit is entitled to introduce evi¬ 
dence showing that his claim was included within 
the intent of the contract.®® 


(2) On tMue whether defendant 
promlaed her sister to pay part of 
their father's funeral 
elusion of testimony that defendant 
had supported the father ^r sev¬ 
eral years and that plaintiff had 
nothin* to do with him. 1^®“ 
dent to require setting aside of ver¬ 
dict, and evidence that plaintiff and 
her other sisters were In good dr- 
cumstanees was 

V. Williams, XX8 S.K. 4X4, 80 Ga.App. 
SOS. 

99. CaL—Cooney v. Glide, 275 P. 

357, 97 Cal.App. 77. 
av. Tex.—Dayton Dnmher Co. v, 
Stockdale. X18 S,W. 806, 64 Tex. 
Clv.App. OXX, 

18 C.J. P 758 note 98. 

9a Ala.-MorrIsv. risk Rubber Co., 

48 SO, 488, 160 Ala. ISO. 

St. V. ^ 

p«r Bo* Co., Ml N.B- «'• 
Mass. 468. 

4a U.S.—Collins V. Morgan Grain 
Oo., C.aA.Or., xe F.2d 258. 

4IL Mass.— Masgachusetta 


Bio¬ 


graphical Soc. V. Howard, 125 N.B, 
606, 234 Mass. 488. 

43. Pa.—Duffey v. Dufley, 44 Pa. 
399. 

18 C. j. p 768 note 8. 

43. IIL— Heffron v. Brown, 40 N.B. 
683, 156 HI. 822. 

18 CJ. P 768 note 4. 

44, Ala,— Woodstock Iron Co.. V. 
Reed. 4 So, 869. 84 Ala, 49a 

Pa.— Michaels v. Binder, 6 Pa.Dl8t 
& Co. 603. 

18 C.J. p 768 note 6. 

46. Ark.—Childs v. Motor Wheel 
Corporation, 261 S.W. 28, 164 Ark- 
149. 

Mass’— Plske v. Ballou, 168 N.B. 

166, 264 Masa 580. 

Pa.— Michaels v. Binder, 5 
& Co. 608 —Wllkey v. Fayette Fuel 
Co., 5 PaDlst & Co. 27. 
S.D.-^oewenthal Co. v. Rlbnlck, 263 
N.W. 710, 64 S.D. 14. 

_^Rieger v. Smith, Clv.App., * 

S.W.2d 883. r-T T, 

9 C.J. P 882 notes 88, 89—18 C.J. P 
768 note 7. 

4a Iowa.— Craig v. Andrews, 7 Io¬ 
wa 17. 
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47. Ark.-Iron Mountain, etc., R. 
Co. V. Stansell, 43 Ark. 276. 

4 a N.H.—Harvey x. Stevens, -68 N. 
H. 838. 

49, D.C.—Crandell ▼. Classen, 25 
App.D.C. 5. 

IS C.J. p 768 note 11. 
sa Minn.—^Bryant v. Lord. 19 Mina 
896. 

18 C.J. p 768 note 12. 

61. Ky.—Harlan Coal ft Land Co. v. 
King Harlan Mining Co., 282 S.W. 
650. 192 Ky. IIL 

I 6a lU.—^Trench v. Hardin County 
Canning Co., 48 N.K. 64, 168 lU- 
136, affirming 67 HLApp. 269. 

6a XJ.S.—Netherwood v. Baymer. D. 
C.Wla, 258 F. 616, affirmed Ray- 
mer v. Netherwood, 267 F. 284, 168 
C.C.A. 868. 

54. Ind.—Crowder v. Reed, 80 Ind. 
1 . 

13 CJ. P 768 note 14. 

55 ^ Or.— Feldman v. McGuire, 66 P. 
872, 84 Or. 309. 

118 C.J. p 769 note 16, ' 



CONTRACTS 


17 C.J.S. 


Collateral writing which involves no departure 
from the contract sued on, but which supplements 
it, is admissible in evidence, where the contract in 
suit manifestly does not express the whole agree- 
ment.58 A written’ instrument which is part of a 
contract entered into, and which was delivered to 
defendant by the other party thereto at the time 
the ‘ contract sued on was executed, is admissible 
in evidence.®"^ 

Conditions printed on hack of a paper on which 
a contract is written, and referred to on the face 
of the paper, are admissible in evidence.®^ 

§ 594. Execution of Instrument 

Execution of a contract may be proved by the con¬ 
tract Itaelf In a proper case, or by any other competent 
and relevant evidence. 

As it is not essential that a party should write his 
own name to the instrument in order to make it his 
contract, if facts are proved amounting to an ac¬ 
knowledgment on his part that it was his act, it may 
be inferred that it was executed by him or by his 
authority.®^ Where both parties have acted on and 
recognized a writing as their contract it is properly 
admitted in evidence on proof of such fact,®® and 
a contract may be admitted in evidence without 
proof of execution where the execution is admit¬ 
ted by the pleadings of the adverse party.®i As die 
. plea of non est factum relates to the time of plead¬ 
ing, proof of an acknowledgment or ratification at 
any time ante litem motam is sufficient to establish 
the issue raised by such plea in favor of plaintiff 
but, before plaintiff can introduce evidence of a 
ratification of the alleged contract by defendant, he 
must show a compliance with its terms on his own 
part.63 A paper which has never been delivered is 
not admissible in evidence to prove a contract.®^ 
When the making of an alleged contract is directly 


put in issue, all the surrounding drcumstanoes 
which may be considered part of the res gestse are 
admissible in evidence.®® Where evidence as to the 
existence of a- contract is conflicting, plaintiff may 
show in corroboration that defendant has, either in 
person or by his agent, actually performed it in 
part®® The execution of a written contract cannot 
be proved by the mere statement of an attesting wit¬ 
ness that the contract offered in evidence was the 
contract, without proof of the signatures.®^ On an. 
issue as to whether defendant executed the contract 
in controversy, evidence that he was acting for an¬ 
other party when the contract was made was irrele- 
vant®® 

Evidence to explain alterations made in a contract 
before its execution is admissible.®® 

§ 595. Reality of Consent 

Any competent and relevant evidence, such aa perti¬ 
nent surrounding facta Including the acts and declara¬ 
tions of the parties. Is admissible to show the reality 
of consent of the parties to the contract. 

Any competent and relevant evidence, such as 
pertinent surrounding facts including the acts and 
declaration of the parties, is admissible to show the 
reality of consent of the parties to the contract 

Mental incapacity. Where a contract is assailed 
on the ground that one of the parties was mentally 
incapacitated to make it, the inquiry for the jury is 
as to his mental condition at the very time of enter¬ 
ing into the contract; but evidence of his condition 
both before and after that time, within reasonable 
limits, is proper for the consideration of the jury, as 
bearing on the question of his mental condition at 
the time of making the contract.*^® In such cases 
no absolute rule limiting the inquiry to fixed peri¬ 
ods, to be applied uniformly, can be laid down.^^ 


N-Y.—^Tuttle V. Hennegan, 4 
Daly 92, aflnned 64 W.T. 686. 

18 aJ. p 7B9 note 16. 

67. G^a,—SlveU v. Hogan, 42 S.B. 
161, 115 Ga. 667. 

6 & Mo.—Haddaway v. Post, 35 Mo. 
App, 278. 

69. Pa.—Slgfrled v. Levan, 6 Serg. 

& R. 308, 9 Am.D. 4^7. 

13 C.J. p 769 note 80. 

Ala.—^Richards v. Herald Shoe 
Co., 89 So. 615, 146 Ala. 667. 

18 ClJ. p 770 note 81. 

61. Mo.—^Petershagen v. Star Cloth- 
Co., 176 S,W. 466, 188 MoJtpp. 

681. 

68 . .Tex.—Houston, etc., R. Co. v. 
Chandler, 51 Tex. 416. 

18 C.J. p 770 note.82, ^ 


63, Iowa.—Wrought Iron Bridge Co. 
V. Greene, 6 N.W. 770, 63 Iowa 662. 

64 Pa—Ruckman's App., 61 Pa. 
261. 

84 Mo.—Expansion Realty Co. v. 
Garen, 170 S.W. 928; 185 Mo.App. 
440. 

13 C.J. p 770 note 36. 

66 . Mo.—^Bums T. Peck, 17 Mo.App. 
580. 

97: Ga.—^Alabama Constr. Co. v. 
Continental Car, etc., Co., 62 S.B. 
160, 181 Ga. 866. 

68 . Ala.—Steen v. Swadley, 28 So. 
620, 126 Ala. 616. 

13 C.J. p 770 note 88. 

69. Ind,—Seymour Improvement Co. 
V. Viking SprlEJcler Co., 161 N.B. 
389, 87 Ind.App. 179, 
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Ta B^y.—Jefferson Standard Life 
Ins. Co. V. Cheek's Adra’r, 80 S.W. 
2d 618, .258 Ky. 621. 

Okl.—Edwards v. Miller, 228 P. 1106, 
102 Okl. 189. 

Va.—Price's Ex'r v. Barham, 187 S. 

B. 611, 147 Va. 478. 

18 C.J. p 769 note 19. 

71, Ark.—Clinton v. Estes, 20 Ark. 
216. 

18 C.J. p 769 note 20. 

Bvidenoo Inadmissihle as too seuote 
In action to recover money paid 
under contract, on ground that at 
time of contract he was Insane, evl-' 
dence that four years or more after 
making contract he was adjudged In¬ 
sane is Incompetent, being too re- 
mote.—Westerland v. First Nat 
Bank, 164 N.W. 823, 38 N.D. 24. 7 A. 
L.R. 662. 
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Great latitude is allowed in the admission of evi¬ 
dence to show mental incapacity.72 

Evidence of incapacity by reason of intoxication 
is admissible under the general issue.'^s ^n ac¬ 
tion to avoid a contract on the ground of intoxica¬ 
tion, evidence as to the drunkenness of the maker 
thereof on the afternoon of the day the same was 
made,or evidence that he had been drinking heav¬ 
ily for a period prior thereto,"^® has been held inad¬ 
missible in the absence of some evidence of inca¬ 
pacity by reason of drunkenness at the time he made 
the contract. Where the question to be determined 
is whether or not the party was deprived of reason 
on account of being intoxicated at a particular time, 
the condition of such party immediately before and 
immediately after'such tine is admissible.'^® Pro¬ 
ceedings ill which one was found to be an habitual 
drunkard arc* evidence of mental weakness which 
may be relied upon to avoid the obligation of a con- 
tract.^*^ 

fraud. Fraud may be shown by the positive dec¬ 
larations or admissions of the person charged or by 


§ 595 

indirect evidence, such as the acts, conduct, and oth¬ 
er circumstances attending the transaction and it 
has been said that courts will not trouble themselves 
about fine distinctions in the admissibility of evi¬ 
dence when the purpose is to unkennel a fraud."^® 
Evidence of fraud must nevertheless be confined to 
the transaction in issue.®® Where the execution of 
a contract is alleged to have been secured through 
misrepresentation as to its contents, a party is prop¬ 
erly allowed to state whether he would have signed 
it if he had known its terms, and whether he relied 
on the statement of the adverse party as to its con- 
tents.®! Where constructive fraud is alleged, it is 
proper to show that the party allegedly defrauded 
had disinterested and competent advice.®* Where 
there is unfairness, the mental capacity of the party 
may be considered to show fraud.®® 

Duress. On a question of duress it is proper to 
show the circumstances surrounding the parties,®* 
the physical and mental condition of the party in¬ 
fluenced,®® or the threats made to others, if com¬ 
municated to the party influenced pursuant to the 
design of the wrongdoer.®® So evidence of what 


72. Okl.—Kdwardfl v. MlHer, 228 P, 
llOfl, 102 Okl, 1851. 

fos oouideratloiL 

Natures of irananctlon, Its fairness 
and juMtico, eouDlod "with prete- 
preiwc'd dofllro to execute attacked 
contract, nuiy fee considered In de- 
term Iniiifi; mental capacity to exe¬ 
cute contracl.—Collins v. Isaacs, 21 
S.W.2d 484, 221 Ky. 377. 

7& Mo.~-Cavendcr v. Waddingham, 
2 Mo.App. 551, 

7-fc Cal.—rhelan v. Gardner, 48 Cal. 
306. 

75. Ala.--Rnead v. Scott, 62 So. 36, 
183 Ala. 87. 

76. (Ja.—Hawkins v. Studdard, 68 
S.R. 862, 132 Ca. 266, ISl Am.S.R. 
190. 

13 O.J. p 769 note 19 [a]—19 C.J. p 
817 note 1. 

77. Pa.—StlrllnR v. HIncJtley, 4 A. 
358, 2 Pa.Ca.H.‘ 176. 

78. Colo.—Poudre Valley Furniture 
Co, V. Craw, 261 1». 543, 80 Colo. 
353. 

Fla.—Fulton v. ClewlsLon, Limited, 
X29 So. 773, 100 Fla. 267. 

Mich,—Radloft v. Ituiyeles Motor 
Truck Co.. 201 N.W. 200, 329 Mich. 
189—NlJtht Commander Lighting 
Co. V. Mlchelsen, 198 N.W. 188, 
226 Mich. 668. 

N.D.—Federal Surety Co. v. Midwest 
Const. Co„ 328 N.W. 482, 68 N.D. 
937.. 

Ohio.—S. J. Clarke Pub. Co. v. Mann, 
179 N.E. 814. 41 Ohio App. 93. 
Tex-—National Newspaper Enter¬ 
prises V. Chitwood. Civ.App., 68 S. 


W.2d 264, error dismissed—First 
Texas Prudential Ins. Co. v. Mar¬ 
tinez. Civ.App., 62 S.W.2d 868. 

18 C.J, p 769 note 21. 

Evldezioa of post office fraud or¬ 
der against combining questionnaire 
and advertising contract, where It is 
liable to lead to fraud on one intend¬ 
ing merely to furnish information 
without advertising in publication. Is 
admissible to prove intention to de¬ 
fraud of one agreeing to comply 
with such order.—^Ashland Towson 
Corporation v. Kasunlc, 168 A. 602, 
110 Pa.Super. 496. 

Kewspapex advertlBtng' 

Newspaper advertisements, of the 
nature and character of a mausoleum 
to be erected, are admissible on tri¬ 
al of an acUon for payment of the 
price of certain crypts, where there 
is evidence that defendant had read 
the advertisements, and allegation 
that he relied on them when he en¬ 
tered into a contract—Keystone 
Mausoleum Co. v. Salzman, 72 Pa. 
Super. 437, 

Effect of contract provijdoiu 
In action for rescission of contract 
for fraud, evidence of testimony of 
statements made by sales agent Is | 
not inadmissible because of conflict 
with provision of contract that no 
representation shall be binding un¬ 
less incorporated In agreement, since 
party cannot protect itself from lia¬ 
bility for its fraud by Inserting such 
a clause in contract—Ernst Iron 
Works V. Duralith Corporation, 200 
N.E. 688, 370 N.T. 166, reversing 278 
N.Y.S. 1014, 248 App.Dlv. 862. 
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EvlOenee of ffi«ud inadmlszlble 

(1) Where plaintiffs sued for 
breach of contract, court properly 
excluded evidence that plaintiffs were 
Induced by defendant’s misrepresen¬ 
tations to sign contract—Johnson v. 
Associated Oil Co. of California, 17 
P.2d 44, 170 Waah. 634. 

(2) In action of covenant by pack¬ 
er against lessee, for damages for 
breach of contract to deliver toma¬ 
toes raised on leased premises, evi¬ 
dence that lessee was induced to 
sign contract by fraudulent repre¬ 
sentations of plaintiff’s representa¬ 
tive that landlord had stated that it 
was all right for lessee to make the 
contract was Inadmissible.—^Liberty 
Brand Canning Co. v. Denby, 108 A. 
142, 7 Boyce, Del., 465. 

79. N.C.—Gilmer v. Hanks, 84 N.C. 
317. 

13 C.J. p 769 note 22. 

80. Minn.—McMullen v. Heaney, 129 
N.W. 764, 113 Minn. 348. 

13 aj. p 769 note 28. 

81. N.T.—Strauss v. Welsbach Gas 
Lamp Co., 87 N.Y.S. 367, 42 MIsc. 
184. 

88 . Iowa.—Utterback v. Hollings¬ 
worth, 226 N.W. 419, 208 Iowa 806. 
88 . Fla.—Pepple v. Rogers, 140 So. 
206, 104 Fla. 462. 

84. Iowa.— Guttenfelder v. lebsen, 
270 N.W. 900. 

13 C.J. p 769 note 25. 

es. Minn.—Brown County Bank v. 

Hage, 196 N.W. 276. 166 Minn. 460. 
ge. Neb.—Blltwell Tire & Battery 
Co. v. Book, 200 N.W. 868, 112 Neb. 
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§ 595 

took place at the time of taking a married woman’s 
acknowledgment is admissible to prove duress.®*^ 
Where a married woman sets up fear of, and com¬ 
pulsion by, her husband as a defense, plaintiff may 
prove her voluntary acts of partial performance of 
the contract as tending to rebut Ae evidence of 
duress.88 Under a claim of duress it is not proper 
to permit defendant to show that he could have had 
work performed at less than the contract price, 
where there is no evidence tending to show duress.*^ 

Undue influence. Evidence of undue influence 
should be admitted with all reasonable liberality in 
the exercise of the trial court’s sound discretibn, be¬ 
cause of the difficulty of proof.*® Where it is al¬ 
leged that such influence was possible because of 
weakened mentality, evidence of mental condition 
is admissible.*^ 

§ 596. Illegality 

Competent and relevant evidence, Includlna evidence 
aliunde, Is adhilssible to prove Illegality of contract. 

Where a contract is assailed on the ground that it 
is illegal and void, the defense may be and generally 
is established by evidence aliunde,** for, as stated 
in the C.J.S. title Evidence § 983, also 22 C.J. p 1221 
note 1, the rule which forbids the introduction of 
parol evidence to contradict, add to, or vary, a writ¬ 
ten instrument does not extend to evidence offered 
to show that a contract was made in furtherance of 
objects forbidden by statute, by the common law, or 
by the general policy of the law. Evidence of an 
illegal agreement with which the contract in suit is 
directly connected is competent evidence,** When 
the consideration for a rontract is the compounding 
of a felony, the contract is void, and evidence tend¬ 


ing to show that no crime was in fact committed is 
not admissible.*^ A fortiori statements of the pros¬ 
ecuting attorney in regard to the merits of the pros¬ 
ecution are not admissible.*® 

It is competent to prove that a written contract 
was executed on Sunday and is therefore invalid, 
although it purports on its face to have been exe^ 
cuted on another day.*® 

A building contract not being illegal because plans 
and specifications were not filed as required by ordi¬ 
nance, it cannot be shown that the act of a building 
inspector in grating a permit to build was wrong, 
as a defense for failure to perform.*"^ 

§ 597. Construction 

a. In general 

b. Practical construction by parties 

c. Where instrument not ambiguous 

d. Witness not permitted to construe 

contract 

a. In General 

Where construction of a contract la necessary, ex¬ 
trinsic evidence of all relevant matters Is admissible to 
show the Intention of the parties. 

If a written contract is ambiguous or obscure in 
its terms, so that the contractual intention of the 
parties cannot be understood from a mere inspection 
of the instrument, extrinsic evidence of the subject 
matter of the contract, of the relations of the par- 
*ties to each other, and of the facts and circumstanc¬ 
es surrounding them when they entered into the con¬ 
tract may be received to enable the court to make 
a proper interpretation of the instrument.** Evi¬ 
dence of matter not proper for consideration in the 


8i7—^Farmers’ State Bank of Over- 
ton v. Dowler, 199 N.W. 628, 112 
Neb. 262. 

87. Tex.—Davis v. Van Wle, Civ. 
App.. 30 S.W. 492. 

SB. N.a—Edwards v. Bowden, 9 S. 

E. 194, 108 N.a 50. 

89b Mick—Foley v. Comstock, 81 N. 

W, 9S, 122 Mick 849. 

9a R.I.—Rhode Island Hospital 
Trust Co. V. Sherman, 185 A. 601. 
9L CaL—Camp v. Boyd, 182 P. 60, 
41 CaLApp. 88. 

18 C.J. p 769 note 19 [b]. 

9a HL-In re Jackson’s Estate. 269 
IlLApp. 34. 

1$ aJ. p 770 note 39. 

Oonpoimdliig' offenses 
. Where defense is illegality of con- 
ij^e^tlon, evidence that officer of 
bank requested brother of 
to write her that unless 
suit' was signed her brother 
Wohld Wprli^ouied, Is admissible In 


connection with other evidence show¬ 
ing that this'had been done; and 
evidence that after defendant, had 
learned by letter that plaintiff bank 
would prosecute unless note was 
signed, she cried while engaged 'in 
telephone conversation with her 
brother about letter and that subject 
of defalcation had not been brought 
to attention of grand jury Is adml&- 
aible.—^People’s Bank & Trust Co. v. 
Floyd, 75 So. 940, 200 Ala. 192. 

93. TT.S.—^Horbach v. Coyle, C.C.A. 
Neb., 2 F.2d 702. 

94 Mass.—Bigelow v. Woodward, 
15 Gray 660, 77 Am.D. 889. 

96. Mass.—^Bigelow v. Woodward, 
15 Gray 560, 77 Am.D. 389. 

18 aj. p 770 note 48. 

94 TT.S.-Ames v. Quimby, Mick, 1 
S.Ct 116, 106 U.S. 842, 27 L.Ed. 
100 . 

See C.J.S. title Sunday $ 27, also 60 
aJ. p 1099 note 42-p 1110 note 12. 
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97. Mass.—Palefsky v. Connor, 170 
N.K 410, .270 Mass. 410. 

9a U.S.—Columbia Gas Const. Co. 
V. Holbrook, aC.A.Ky., 81 F.2d 417 
—Cade V. Union Central Life Ins. 
Co., D.C.Tex., 6 F.Supp. 882. 

CaL—Latta v. Da Roza, 280 P. 711. 
100 CaLApp. 606, rehearing denied 
281 P. 655, 100 Cal.App. 606. 

Ill-New Idea Arc Light Co. v. G. 
a R4nneker Co., 196 lll.App. 290. 
See C. L. Gray Lumber Co. v. 
Schanner, 198 IlLApp. 193—Weber 
Chimney Co. v. Brunswlck-Balke- 
Collender Co., 196 IlLApp. 9. 

Ky.—Roberts v. Huddleston, 82 S.W. 

2d 469, 259 Ey. 595. 

Md.—Ess-Arr Knitting Mills v. 

Fischer, 103 A. 91, 182 Md. 1. 
Mhss.—Keith v. Thomas, 166 N.B. 

679, 266 Mass. 566. 

Minn.—American Bridge Co. of New 
York V. American Dist. Steam Co., 
119 N.W. 788, 107 Minn. 140. 

Mo.—Wentzel v. Lake Lotawana De- 
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interpretation of a writing is not admissible under 
this rule,®3 and competent evidence is limited to 
facts which are admitted or, if denied, have been 
found to exist.^ It may be shown that the language 
in a contract was intended by the parties to have a 
technical meaning and what that meaning was.2 
The court, in interpreting an instrument in a for¬ 
eign language, is not bound by the translation of a 
party.3 In case extrinsic evidence is admissible to 
show what parties regarded as a reasonable time for 
performance stich time cannot be shown by a decla¬ 
ration of one of the parties as to what was said at 
the time of making the contract, where such decla¬ 
ration occurred sometime thereafter.^ 

Where one of the parties to a contract attempts 
to show that a third person had a particular under¬ 
standing as to its terms, it is competent for the oth¬ 
er party to show by the evidence of such third per¬ 
son that he did not have such understanding.^ 

Where the construction of a building contract is 
in doubt, evidence showing the facts existing at the 
time of the execution of the contract and the cir¬ 
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cumstances of the parties is admissible.^ 

Where a contract granting mining privileges is 
ambiguous, one party may testify that the other told 
him that he wanted a lease, when he presented the 
instrument for execution.^ 

b. Practical Oonstmetion by Parties 

Evidence of the practical construction of the con¬ 
tract by the parties Is admissible where the contract Is 
ambiguous. 

Where the contract is ambiguous, evidence of 
what‘ the parties have actually done in the partial 
performance of it is admissible in order to show 
their practical construction of it and to enable the 
court to determine their intention at the time of 
making the contract® The practical construction 
of prior similar contracts may be shown.® Letters 
of parties may be considered to determine the con¬ 
struction placed on the contract,^® and it may be 
shown that plaintilf and defendant construed the 
contract in the same way.^^ Evidence of a joint de¬ 
mand is admissible as tending to show an admission 
of a joint interest in a debt^® The modification of 
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volopment Co., 48 S.W,2d 186, 226 
Mo.App. 960. 

N’.H.—HIU V. Carr, 101 A. 826, 78 N. 
H. m, 

Alliert V. Fora Motor Co., 172 
A. 379, 112 VJ.t&w 697—Perth 
Amhoy Pry Dock Co. v. Crawford, 
135 A. 897, 103 N.J.Law 440. 

N.C.—Honloy v. Holt, 199 S.B. 888, 
2X4 Vr.C. 334. 

Okl.—Prumrlght v. Brown, 184 P. 
110, 76 Okl. 162. 

V, Muller, 162 N.W. 
393, 83 R.n. 611. 

Tex.—John Mnynard Lumtier Co. ▼. 
Bwwell, OlV.App., 28 S.W.2d 877, 
error diemlased-^eo. Flnborg Co. 
V, JmniHon, Clv.App., 260 S.W. 884. 
13 C.J. p 770 note 44, 
bixeot fvidfno* of Intention is ad¬ 
missible In eonstruing Instrument 
whifh is cnuIvtK'al.—Collins v. Cen¬ 
tral Trust Co. of Rochester, 231 N.Y. 
S. 361, 133 Mine. 93. 

FaxBiUy relationsiiip 
Where d»ifen<lani sought to defeat 
an action on a note brought by the 
guardian of hor uncle who had be¬ 
come lnc<nnp<»tont on the ground that 
the undo a<lvanc«d to her money to 
build a houH«i under an agreement 
that interest should be paid on the 
same, which was evidenced by a 
note, during the uncle’s life, but that 
the principal should never be collect¬ 
ed, the fact of family relationship 
was admissible as one of the cir¬ 
cumstances to explain the contract 
—Herron v. Brinton, 176 N.W. 881, 
188 Iowa 60. 

99 . M.H,—Smart v. Huckins, 184 A. 
520. 82 N.a 342. 


1. N.H.—^Pettee v. Omega Chapter 
of Alpha Gamma Bho, 170 A. 1, 86 
N.H. 419, affirmed 171 A. 441, 86 N. 
a 419. 

2, N.J.—American Lith. Co. v. Com¬ 
mercial Casualty Ins. Co., 80 A. 25, 
81 N.J.Law 271. 

Pa.—Pulton V. Ulley, 44 Pa,Co. 146. 
Bvldenoe to show meaning 

(1) Meaning of ambiguous term In 
contract may be ascertained by proof 
that particular signification has be¬ 
come attached to it by reputation, 
usage of trade, or otherwise.—^Holy¬ 
oke Water Power Co. v. Whiting & 
Co., 177 N.B. 568. 276 Maas. 628. 

(2) In Interpreting technical terms 
used in contract entered Into by 
manufacturer of fabrics for sale of 
quantity of such material to manu¬ 
facturer of clothing, It was proper to 
consider meaning given to such 
terms In course of prior dealings be¬ 
tween parties as averred in state¬ 
ment of claim.—Windsor Mfg. Co. v. 
S.' Makransky & Sons, 186 A. 84, 822 
Pa. 466, 106 A.L.R. 1096. 

9. Cal.—Haberly v. Haberly, 149 P. 

63, 27 CaLApp. 139. 

^ Ill—Loeb V. Stem, 64 N.E. 1048, 
198 m. 871, affirming 99 IU.App. 
687. 

S. Colo.—Teller v. Ferguson, 61 P. 
429, 24 Colo. 432. 

e. lU.—Snead, etc., Iron Works v. 
Merchants’ L. & T. Co., 80 N.HL 
237, 226 DL 442, 9 L.R.A..N.S., 
1007. 

9 C.J. P 717 note 84. 

7. Cal.—Payne v. Neuval, 99 P. 476, 
166 Cal'46, ■ 
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& Ala.—^Mobile County v. Llnch, 73 
So. 423, 198 Ala. 67.' 

ni.—American Spirits Mfg. Co. v. 
Western Mfg. & Oil Co., 218 lU. 
App. 612—Shell Broa v. Peoria & 
P. U. By. Co., 196 HLApp. 806, af¬ 
firmed 114 N.B. 629, 276 Ill. 267. 

N.T.—O'Neil V. McKinley Music Co., 
178 N.T.S. 469, 189 App.Div. 266. 

OkL—^Tradesmen's Nat Bsmk of Ok¬ 
lahoma City T. Harris, 291 P. 38, 
145 OkL 54. 

Or.—Fletcher v. Fischer, 182 P. 822, 
98 Or. 265. 

Pa.—Hass v. Equity Theatres, 100 
Pa.Super. 226. 

B.I.—Owens v. Hagenbeck-Wallace 
Shows Co., 192 A. 158, reargument 
denied 192 A. 464. 

Tex.—^Eddleman v. Wofford, Clv.App., 
217 S.W. 221, dismissed for want 
of Jurisdiction—American Loan & 
Mortgage Co. v. American Nat 
Bank of Houston, Clv.App., 206 S. 
W. .146, reversed on other grounds 
American Nat Bank of Houston v. 
American Loan & Mortgage Co., 
ConuApp.. 228 S.W. 169. 

13 C.J. p 771 note 60. 

9 . Ky.—MUler v. Early, 68 S.W, 789, 
22 Ey.L. 826. 

18 C.J. p 771 note 6L 

10. N.J.—Basic Iron Ore Co. v. 
Dahlke, 187 A. 428, 108 N.J.Law 
685. 

18 C.J. p 771 note 62. 

11. CaL—Kennedy v. Lee, 82 P. 267, 
147 Cal 696. 

18. Wyo.—Cramer t. Bedmaa, 68 P. 
1008, 10 Wyo. 828. 
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a written contract as to the funds from which fu¬ 
ture payments shall be derived does not show that 
it was not the intention of the parties that previous 
payments should not be from such funds.^® 

c. Where Instrmnent Not Ambignons 

Extrinsic evidence is Inadmissible where there is no 
ambiguity or uncertainty. 

Where there is no imperfection or ambiguity in 
the language of a contract, and it contains no tech¬ 
nical terms of art, science, or trade, it will be con¬ 
sidered as containing the entire and exact meaning 
of the parties. In-such case the court needs the 
assistance of no extrinsic evidence to aid in the in¬ 
terpretation of the instrument and none will be re- 
ceived.1^ It has been held that one of the parties 
cannot be asked whether a particular phrase in a 
contract was inserted by reason of any suggestion 
made by him. ts 

Construction by third person. Where the parties 
to the contract have not raised any question as to 
its construction, a third person cannot assert that 
its terms are ambiguous and introduce extrinsic ev¬ 
idence as to its meaning.18 

d. Witness Not Permitted to Construe Contract 

While one may, in a proper case, testify to his under¬ 
standing of a contract, a witness will not be permitted to 
construe the contract. 

In a proper case a party may be permitted to tes¬ 
tify as to his tmderstanding of a contract^^ and, 
under a statutory provision that when the terms of 


a contract have been intended in a different sense by 
the parties, thaf sense is to prevail against either 
party in which he had reason to suppose the other 
understood it, a party may testify that he undersood 
a contract in a certain way and claim that the other 
party should have so understood it^* However, un¬ 
der no circumstances is a witness to be allowed to 
testify to his understanding of the legal effect of a 
contract, for it is the province of the court alone 
to construe and interpret contracts.^® Much less 
may a party testify to his secret intention in enter¬ 
ing into a contract, for it must be interpreted as 
expressing the intention of both parties.®® 

§ 598. Modification 

Acts and daclaratloni, correspondence, and other com¬ 
petent and relevant evidence are admissible to show the 
modification of a contract. 

Acts and declarations of the parties, including 
conversations and correspondence, are, when rele¬ 
vant and material, admissible to show modification 
of a contract.® 1 Where the original Contract is in 
writing, parol evidence of a subsequent agreement 
is admissible.®® Where the contract has been mod¬ 
ified, but not entirely superseded, by ,a subsequent 
parol agreement, the original written contract is ad¬ 
missible in evidence in an action on the contract as 
modified.®® Evidence of negotiations between the 
parties for a modification of the contract which was 
not made is immaterial.®* Evidence showing de¬ 
fendant’s motive for insisting on a modification is 


13. Tex.—Sabine Tram Co. v. Ban¬ 
croft, CivApp., 89 S.W. 177. 

14. Conn.—^Boucher v. Godfrey, 178 
A. 666, 119 Conn. 622. 

IlL—^Miarcus r. S. S. Ereasre Co., 288 
IUA.PP. 666., 

Mias.—Texas Co. v. Jackson, 165 So. 
646, 174 Miss. 787. 

N.D.—^Embden State Bank. v. Boyle, 
196 N.W. 820, 822, 60 N.D. 573, cit¬ 
ing Ooipoa Jails. 

Pa.—Taylor v. Stanley Co. of Amer¬ 
ica, 168 A. 157, 806 Pa. 646. 

Utah.—Combined Metals Co. v. Bas- 
tlan, 267 P. 1020, 1027, 71 Utah 686, 
clthig Corpos JailJL 

18 CJ. p 771 note 66. 

15. U.S.—United Engineering ft 
Contracting Co. v. Broadnax, N. 
T., 186 F. 861, 69 C.aA- 177, affirm¬ 
ing, C.a, 128 F. 649, and certiorari 
denied 24 S.Ct 800, 197 U.S. 624, 49 
L.Ed. 911. 

M. N.T.—Paillser v. Brhardt, 71 N. 
T.S. 568, 68 APP.D1V. 617. 

IT.. Tex.—Cerf v. McEIroy, Civ.App., 
26 S.W.2d 960, error refused— 
Rosebud Oil ft Cotton Co. v. Mer¬ 


chants’ ft Planters’ Oil Co., Civ, 
App., 248 S.W. 116. 

18. Iowa,—^Kytlica v. Albertson ft 
Co., 190 N.W. 169. 

19. Iowa.—Centerville Independent 
School Dlst. V. Bweamgln, 94 N. 
W. 206, 119 Iowa 702. 

18 aJ. p 772 note 69. 

9Ui N.T.—^Rlckerson v. Hartford F. 

Ins. Co., 48 N.B. 866, 149 N.T. 807. 
13 C.J. p 772 note 60. 
ai. Ark.—Webb v. Cobb, 288 S.W, 
897, 172 Ark. 266. 

Cal.~Force v. Hart, 289 P. 828, 209 
Cal. 600. 

m.—See Levinstein v. Dalton, 202 
IlL App. 800. 

Mo.—Btipel V. Piggott, 269 S.W. 942, 
219 Mo.App. 222~-Moore v. Mo- 
Cutchen, App., 190 S.W. 860. 

Pa.—Knight v. Gulf Refining Co., 166 
A. 880, 311 Fa. 367. 

9 C.J. p 879 note 86—13 UJ. p 772 
note 62 [a]. 

Conversatloiui prior end nbse- 
guent to Blgnlnj of contract may be 
admitted to show modification.—B. 
L. Stoddard ft Son v. Village of 
North Troy, 160 A. 148, 102 Vt 462. 
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That Imllder orally warranted 
plans is 'not admissible to vary a 
written contract.—^Hills v. IFarmlng- 
ton, 89 A. 796, 70 Conn. 460. 

aa. La—Relmann Const Co. v. Up¬ 
ton, App., 178 So. 528. 

Pa—Ross V. Pennsylvania Under¬ 
writers Co., 187 A. 62, 128 PaSu- 
per. 484. 

Consideration of nihsegnent oontraot 

In an action on a parol contract 
between the parties terminating a 
prior written contract between plain¬ 
tiff and defendant’s predecessor in 
business whose obligations it had as¬ 
sumed, such prior contract is rele¬ 
vant on the question of the consid¬ 
eration for the subsequent agree¬ 
ment and is admissible against de¬ 
fendant, although the latter was not 
a party thereto.-Bradley v. Western 
Casket, etc,, Co., 186 IlLAPP. 875. 

aa CaL—White v. Soto, 28 P. 210, 
82 Cal. 664. 

18 C.J. p 772 note 64. 

aA U.S.—Streeter v. Chicago Sani¬ 
tary Diet, Ill., 148 F. 476, 74 C.C. 
A. 496. 
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admissible as tending to show good faith in inju ring 
plaintiff to enter into the modified contract.26 

§ 599. Rescission 

Any relevant and material evidence la admiaalbla to 
show rescission. 

To establish the rescission of a contract it is com¬ 
petent to show the acts, declarations, and motives 
of the parties,28 and their negotiations preceding 
and following the execution of the contract and 
a proper subject of inquiry is as to whether it was 
to the interest of a party to assent to rescission 
so also the after conduct of the parties may be sig- 
nificant.28 Where the contract gives one the abso¬ 
lute right to cancel it, evidence of the reason for 
cancellation is immaterial.^® In an action on a con¬ 
tract for materials furnished defendant, evidence 
that defendant was not paid for them by a third 


§ 600 

person under a separate contract is incompetent to 
show abandonment by mutual agreement of plain¬ 
tiff and defendant.3i 

§ 600. Performance or Breach 

a. In general 

b. Building and construction contracts 
a. Ll Qeneral 

Where performance or nonperformance Is In Issue, 
any competent evidence tending to show the fact Is ad¬ 
missible, and so also to show waiver, or excuse for non¬ 
performance. 

Where performance or nonperformance of a con¬ 
tract by plaintiff, or the performance or nonper¬ 
formance thereof by defendant, is properly in issue, 
any competent evidence tending to show the fact is 
admissible.® 2 So evidence is admissible to establish 
facts showing ability and readiness to perform,®® 


25. W-Vau—rroducers’ Coal Co. v. 
Mifllin Coni Mining Go., 95 S.E. 
94K, X2 W.Vn. 311. 

26. N.Y.—Wnralofl v. Joanou, 262 N. 
Y.a 468, 146 Mian. 51S. 

13 C.J. p 772 note 67. 

27. Maa«.—Advertising Co. 
V. Standard Nut Co.. 162 N.B. 839, 
264 Momh. 238. 

28 . Hanson v. Wittenberg, 
91 K.IO. 383, 205 Moss. 319. 

18 C.J. p 773 note 68. 

29. Mleh.—Seymour v, Detroit Cop¬ 
per, etc., nolllng Mills, 22 N.W. 
317, 28 N.W. 136, 56 Mich. 117. 

13 C.J. p 773 note 69. 

30. l>a.—Orth V. Board of Public 
Edufation of School Diet, of Pitts¬ 
burgh, 116 A. 366, 272 Pa. 411, 20 
A.L.It. i;Hi2. 

31. Ill.—Uockwood Sprinkler Co. v. 
Phillips Co., 266 IlLApp. 267. 

32. N.J.—-Feldman v. Jacob Branf- 
Rian A Son, 166 A. 126, 111 N.J. 
Daw 37. 

13 C.J. p 773 note 76. 

J^. condition tnbewinent may be 
proved at the trial, although happen¬ 
ing after «ult is brought.—Board of 
Education of <'lty of Wildwood v. 
Riehmond Const. Co., 106 A. 220, 92 
N.J,Law 496. 

Ul actions npon antldpatoxy 
breaobes, court will consider what 
has oceurrtHi since breach.—In re 
Paraknount I*uhllx Corporation, C.C. 
A.N.Y., 85 P.2d 42, 106 A.L.B. 1116. 

Bvldenoe hold admissible to show 
performance or breach. 

(1) Of agreement to deliver pos¬ 
session of c<‘rtain lands and build¬ 
ings “Immediately after wheat 
threshing, which shall be done as 
soon as practicable after harvesting." 
—Milem V. McCullough, Mo.App., 218 
S.W. 983. 


(2) Of agreement to loan money of 
plaintiff by automobile company.— 
Saxon V. Buckeye Mfg. Co., 167 P. 
174, 34 Cal.App. 200. 

(8) Of contract for advertising 
service.—Standard Corporation v. 
Dickerson, 121 So. 499, 28 AktApp. 
112 . 

(4) Of contract for the cutting and 
baling of hay.—Cochran v. Taylor, 
Tex.Civ.App., 209 S.W. 253. 

(6) Of contract of architect for 
plans and specifications and supervi¬ 
sion of construction. 

Pa.—Henon v. Vernon, 68 Pa.Super. 

608. 

Tex.—Capitol Hotel Co. v. Rlttenber- 

ry, Clv.App., 41 S.W.2d 697, error 

dismissed. 

(6) Of contract of salesman for 
sale of goods.—Seemann v. Bneix, 172 
N.E. 243. 272 Mass. 189. 

(7) Of contract providing for pay¬ 
ment for previous work.—^Hauglum 
V. Mt Hood Woodlands Co., 268 P. 
820, 122 Or. 806. 

(8) Of contract to advance money 
for operations and to sell entire prod¬ 
uct of mill—McLeod Lumber Co. v 
Western Redwood Co., C.C.A.Cal., 8 P 
2d 930. 

(9) Of contract to finish shrapnel 
forgings.—In re People, by Phillips, 
166 N.E. 829, 260 N.T. 410, reversing 
226 N.Y.S. 175, 222 App.Dlv. 304. 

(10) Of contract to hold for plain¬ 
tiffs their property qn which defend¬ 
ant had foreclosed his mortgage.— 
Robinson v. Cruzen, App., 202 S.W. 
449, reversed on other grounds State 
ex rel. Cruzen v. Ellison, Mo., 211 
S.W. 880. 

(11) Of good-will contract—Wood 
V. Pender-Doxey (Jrocery Co., 144 S. 
EL 685, 161 Va. 706. 
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(12) Of printing contract.—^Atwell 
Printing & Binding Co. v. Prairie 
Parmer Pub. Co., 246 IlLApp. 100. 

(18) In an action for the value of 
threshing. In which defendant coun¬ 
terclaimed for damages from delay 
In doing the threshing.—Slack v. 
Whitney, Mo.App., 231 S.W. 1060. 

(14) In action to recover for serv¬ 
ices rendered in ascertaining on in¬ 
come tax.—C. W. Hahl Co. v. Cun¬ 
ningham & Hardy, Tex.Clv.App., 246 
S.W. 108. 

18 C.J. p 778 note 70 [a]. 

Bvldenoe held inadmissible to show 
performance or breach. . 

(1) Of contract for drilling water 
wells.—Tyrrell-Combest Realty Co. v. 
Adams, Tex-ClvApp., 291 S.W, 262. 

(2) Of contract of architect for 
plans and specifications and supervi¬ 
sion of construction.—Capitol Hotel 
Ck). V. Rittenberry, Tex.Clv.App., 41 
S.W.2d 697, error dismissed. 

(3) Of contract to reshoe automo¬ 
bile tires.—^Morris v. Plsk Rubber 
Co., 43 So. 488, 150 Ala. 160. 

(4) In action on contract for in¬ 
sertion of biography and portrait In 
memorial encyclopedia.—^American 
Historical Soc. v. Storer, 122 N.E. 
392, 232 Mass. 372. 

18 C.J. p 773 note 70 [b]. 

33. Ohio.—Mason Tire ft Rubber Co. 
V. Cummins-Blalr Co., 167 N.E. 867, 
116 Ohio St. 664. 

13 C.J. p 773 note 71. 

Beadlsess to psrfoiu other agree¬ 
ment inadmissible 
Refusal -to permit defendants to 
prove that they always desired to 
perform agreement to purchase made 
over three months before agreement 
sued on, is not error.—Kaplan v. 
Swaxtz, aC.A.Mass., 41 P.2d 177. 
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or any legal excnse for nonperformance, if the 
pleadings have been so framed as to let in such ev¬ 
idence,or to show delay in performance,3^ or to 
show a waiver®* or impossibility®^ of performance; 
but evidence offered in excuse for nonperformance 
which does not tend to establish a legal excuse is 
properly excluded.®® 

Where the defense is that plaintiff did not com¬ 
plete the work as agreed on, defendant may intro¬ 
duce evidence of the amount necessarily expended 
in getting the work completed, because it tends to 
prove the defense and also the extent of the damage 
occasioned by the nonperformance;®® and where 
defendant has objected to the sufficiency of work by 
plaintiff, it is competent for plaintiff to prove any 


fact bearing on the good faith of defendant’s objec¬ 
tion.^ 

Evidence to show prevention of performance by 
the other party is admissible^i but facts not having 
this tendency are inadmissible for that purpose.^® 
Likewise it is proper to show the happening of a 
condition which relieved defendant from further 
performance or liability.'** 

b. Bnffding and Construction Contracts 

Performance or breach of a building and construction 
contract may be shown by any competent and relevant 
evidence, Including, In a proper ease, the eertiflcate of 
the architect or engineer. 

Any competent evidence is, if relevant, ainis- 
sible to show performance or breach of a building 
and construction contract,** or to show a rejec- 


34 HL—A. C. Becken Co. v. Ottawa 
Planophone Co., 217 Ill.App. 49. 
Mich.—Tabor v. Olover. 201 N.W. 480, 
229 Mich. 887. 

N.J.—Aywon Film Corporation v. 

Hatch. 126 A. 637, 2 N.J.Mlac. 1108. 
N.Y.—Singer v. Henry Dlsston & 
Sons, 166 N.T.S. 94, 178 App.Dlv. 
108. 

18 GJ. p 778 note 72. 

SB. Mich.—Veley v. Burt, 218 N.W. 

801. 242 Mich. 268. 

38. Ill.—See Stresenreuter Bros. v. 

Knott. 211 I11A.PP. 666. 

Masa.—Suburban Land Co. v. Brown, 
129 N.B. 291, 287 Masa 166. 

13 GJ. p 778 note 78. 

BvUenoe heUL InadmiuibXe 
Building owner’s possession not be¬ 
ing waiver of defects, testimony that 
tenants paid rentals under contracts 
made before building was completed 
was Inadmissible.—^Hewitt v. Bu¬ 
chanan, Tex.Clv.App., 4 S.W.2d 169. 
87. Or.—^Learned v. Holbrook, 170 P. 
680, 87 Or. 676, affirmed 174 P. 222, 
87 Or. 676. 

38. Md.—Dexter Sulphite Pulp, etc., 
Co, V. McDonald. 63 A. 968, 103 Md. 
381. 

18 GJ. p 773 note 74. 

39. Pa.—Huskey Mfg. Ca v. Frlel- 
McLelster Co., 84 Pa.Saper. 328. 

13 GJ. p 773 note 76. 

40. Pa.—O'Hare v. McGee, 176 A. 
626. 116 Pa.Sui>er. 818. 

S.D.—njanssen v. Muller, 162 N.W. 

398, 38 S.D. 611. 

18 GJ. p 778 note 76. 

41. N.J.—Perber v. Cona, 97 A. 720, 
89 N.J.Law 136. 

13 GJ. p 774 note 77. 

^ N.C.—Leaksvllle-Spray Inst v. 

Mebana 81 S.E. 1020, 165 N.C. 644. 
1^ GJ. p 774 note 78. 

48. ' Pa.—Workers’ Building & Loan 
Ase’n V. Rosenbaum, 168 A. 78, 107 
FlLBkiper.^167. . 


44 Conn.—Goldfarb v. Cohen, 102 
A. 649, 92 Conn. 277. 

Ga.—^Royal Indemnity Co. v. Batson- 
Cook Co.. 142 S.B. 210. 37 Ga.App. 
797. 

Ill.—See Knebelkamp v. Wiskamp 
Broa, 202 HLApp. 570. 

Mich.—Gutov V. Clark, 167 N.W. 49, 
190 Mich. 881. 

N.Y.—Saldan Const Co. v. Easenetz. 
282 N.Y.S. 878, 225 App.Dlv. 819— 
Fox V. Fox, 145 N.Y.S. 949. 

N.C.—Moss V. Best Knitting Mills, 
130 S.E. 686, 190 N.G 644. 

Ohio.—Mason Tire & Rubber Co. v. 
Cummlns-Blalr Co., 167 N.H. 36-7, 
116 Ohio St 664. 

OkL—Lane v. F. S. Miller Lumber 
Co., 222 P. 968. 101 Okl. 14. 

Or.—Turner v. Jackson, 4 P.2d 926, 
139 Or. 539, affirmed 11 P.2d 1048, 
139 Or. 639. 

Tex.—^Hewitt v. Buchanan, ClvA.pp., 
4 S.W.2d 169—Echols Bros. v. Ste¬ 
vens, Clv.App., 196 S.W. 365. 

Wls.—J. G. Jansen, Inc., v. Rilling, 
232 N.W. 887, 208 Wls. 193. 

9 GJ. p 878 note 82, p 898 note 80 
[d], [e], p 899 notes 32-34. 

BvIdexLoe held admissible to show 
performance pr breach of | 

(1) Contract for constructing sew¬ 
er.—Jose Naplea Ina, v. Great Notch 
Development Co., 149 A. 88, 8 N.J. 
Mlsa 186. 

(2) Contract for construction of 
roof.—JTaylor v. Lunsford, 154 So. 
608, 26 AlaAipp. 127. 

(8) Contract for grading a street 
—Caaciato v. Mason, 188 P. 841, 69 
Or. 456. 

(4) Contract for road construction. 
—Holm V. Malott 287 P. 11, 166 
Wash. 421. 

<6) Contract of railroad subcon¬ 
tractors, for excavating.—Straw v. 
Temple, 169 P. 44. 48 Utah 268. 

(6) Contract to drill well.—Beck- 
ner v. Barrett, Tei.Civ.App., 81 S.W. 
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2d 719, error dismissed—Wilson v. 
Place, Tex.CivApp., 293 S.W. 822. 

I (7) Contract to Install cooling sys¬ 
tem.—Siegel V. Hood, Tex-ClvAopp., 
119 S.W.2d 120, error dismissed, 

(S) Contract to lay intake pipe for 
water supply.—City of Port Wash¬ 
ington V. Thacher, Wis., 246 F. 94, 
167 C.CJL 390. 

(9) Contract to pay plaintiff to 
complete contract made with' lake 
company to clear site.—Wentzel v. 
Lake Lotawana Development Co., 48 
S.W.2d 185, 226 MoJlpp. 960. 

[ (10) Contract to repair road.—Bee¬ 

son Bros. v. Chambers, 285 P. 488, 
155 Wash. 664. 

(11) Railway construction contract 
Idaho.—Money v. Idaho Const Co., 

163 P. 297. 

Va.—^Nora Coal Corporation v. Mc¬ 
Arthur, 149 S.B. 607, 168 Va. 261, 

I reversing 146 S.E. 866, 168 Va. 26L 
Evidence held Inadmissible 

(1) In action for balance due on 
contract to Install a heating plant— 
Shine V. Hagemelster Realty Co., 172 
N.W. 760, 169 Wls. 348. 

(2) In action for breach of con¬ 
tract to construct steamboat hulls. 
—Dravo Contracting Co. v. James 
Rees & Sons Co., 140 A. 148, 291 Pa. 
387. 

(3) In action on contract to Install 
heating plant—Charles M. Oberlin 
Co. v. Woolverton, 167 N.BL 446, 86 
lnd.App. 881. 

(4) In action on contract whereby 
defendant agreed to dismantle oil 
tanks.—Maloney Tank Mfg. Co. v. 
Mid-Continent Petroleum Corpora¬ 
tion, GC.A.OkL, 49 F.2d 146. 

(5) In action on contract with subr. 
contractor for street improvement.— 
Powers V. Central Surety & Insur¬ 
ance Corporation, 298 P. 1027, 11* 
CaLApp. 786. 

(6) In contractors’ aoUon for work 
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tion^s or acceptance's of the work, payment for ma¬ 
terials, cause for delay,« or excuses for delay or 
nonperformance-^* 'Evidence offered as tending to 
establish an excuse for nonperformance, which does 
not go to establish a legal excuse, is, of course, im¬ 
material.®® Evidence to show prevention of per¬ 
formance by the other party is admissible,®^ 

Certificate of architect or superintendent. The 
certificate of an architect or superintendent that 
work has been done to his satisfaction, or as to the 
settlement of a dispute by him concerning the qual¬ 
ity or value of the work or material employed by 
the builder, is admissible,®* if properly obtained,®* 
in so far as such certificate of such architect or 
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superintendent concerns matter properly referable 
to him,®^ and this rule applies also to certificates 
issued by the architect on the owner’s taking charge 
of and completing the work;®® and although the 
certificate does not follow the language of the con¬ 
tract, if it is substantially such a certificate as is re¬ 
quired it may be admitted in evidence, especially 
when it is considered together with other evi¬ 
dence.®® So also an engineer’s estimates of work 
to be done under a contract are admissible in evi¬ 
dence in an action for a breach of the contract.®^ 

However, estimates prepared by defendant’s engi¬ 
neer after the breach are not admissible in evidence 
in behalf of defendant,®* although estimates of de- 
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on houses.—^oldfarb v. Cohen, 102 
A. 649, 92 Conn. 277. 

(7) Where owner counterclaimed 
for damages from negligent construc¬ 
tion of building.—^Moss v. Best Knit¬ 
ting Mills, 130 8.12. 636, 190 N.C. 644. 

(S) Where a subcontract for the 
Installation of plumbing In a build¬ 
ing undor construction provided that 
ten per cent of tho contract price 
should be retained until after the 
acceptance of tho work,.testimony by 
an officer of the subcontractor that 
It had performed its contract is In¬ 
competent to entitle the subcontrac¬ 
tor to Wicovor the entire contract 
price, although It might be compe¬ 
tent to establish that some of the 
ten per cent Installments were due 
and unpaid,—-Arnold v. Thompson & 
Spear Co., 279 V. 307, 61 App.D.C. 
325. 

(9) Contractor’s evidence that 
building Inspector had told contrac¬ 
tor's ««l<!<»r that ornamental brick 
work allied for by plans should not 
he built.—Hub Const. Co. v. Dudley 
Wood Works Co., 176 N.B. 48, 274 
Moss. 493. 

(10) lOvidcnco that defendant rent¬ 
ed the building as erected and per¬ 
mitted tho tonant to go into posses¬ 
sion, and as to what the tenant did. 
—Mitchell V. vvllliams, 80 N.Y.S. 864, 
80 App.Div, 687. 

(11) Bvidonco that other contrac¬ 
tors did similar work for defendant 
in the samo way as plaintiffs 
Streeter v. Cffilaigo Sanitary Diet., 
IlL, 143 F. 476, 74 C.CJ^ 496. 
Opinion of sklUsd ov eocpexlsinoed 

sMihlteofe or bnilder 

(1) The testimony of an experi¬ 
enced architect, builder, or contrac¬ 
tor is generally admissible as to the 
performance of the contract 
Miss.-Bond V. Damon. 97 So. 8. 
S.C.—Jowera v, Dysard Const Co., 

100 S.I0. 892, 113 S.C. 84. 

9 C.J. p 888 note 48. 

(2) Expert testimony that but for 
delays caused by the owner or archi¬ 


tect, the work could have been com¬ 
pleted within the contract time is ad¬ 
missible.—Louisville, etc., R. Co. v. 
Donnegan, 12 N.B. 163, 111 Ind. 179. 

(3) A witness cannot state his opin¬ 
ion as to the amount of work neces¬ 
sary to complete the work, where his 
qualiffcation to give such opinion has 
not been shown.—Andrews v. Tucker, 
29 So. 34, 127 Ala. 602. 

45. Ala.—Parker v. Law, 69 So. *879, 
194 Ala. 698. 

9 C.J. p 879 note 83. 

46. CaL—Wyman v. Hooker, 83 P. 
79, 2 Cal.App. 36. 

9 C.J. p 879 note 84. 

4Sr. tJtaJhu—McComick t. Sadler, 47 
P. 667, 14 Utah 468. 

9 C.J. p 879 note 87. 

43. U.S.—Columbus Safe-Deposit Co. 
v. Burke, III., 88 F. 630, 32 C.C.A. 
67. 

9 C.J. p 879 note 88. 

48. Mich.—Interstate Const Co. v. 
United States Fidelity & Guaranty 
Co., 174 N.w. 178, 207 Mich. 266. 
Tax.—Capitol Hotel Co. v. Rlttenber- 
ry, Clv.App., 41 S.W.'2d 697, error 
dismissed. 

Va,—Nora Coal Corporation v. Mc¬ 
Arthur, 146 S.B. 366, 163 Va. 261, 
reversed on other grounds 149 S. 
B. 607, 168 Va. 361. 

9 aj. p 879 note 89, p 899 note 36. 
Bvidenoe hSld admissible 
Evidence of owner’s Interference 
with contractor's access to- premises 
and proof of delays by owner and 
other contractors or of delays caus¬ 
ed by engineer's inadequate draw¬ 
ings held erroneously excluded in 
contractor's action for danuiges.— 
Mason Tire & Rubber Co. v. Cum- 
mins-Blair Co., 167 N.B. 367, 116 
Ohio St 664. 

Bvidenoe h^ inadmissible 

(1) Evidence of weather conditions 
and high labor and material costs Is 
properly excluded and evidence that 
extra work orders caused delay to 
contractor Is inadmissible In con¬ 
tractor's action for damages for 

1247 


breach.—^Mason Tire & Rubber Co. 
V. Cummlns-Blair Co, 157 NJH. 367. 
116 Ohio St 554. 

(2) In action for balance due for 
masonry work under contract not 
specifying time for completion of 
work, evidence that plaintiffs delay¬ 
ed work, where defendant disclaimed 
intent to prove reasonable time.— 
Haigh V. Blaul, 89 Fa.Super. 117. 

BO. N.J.—Burket v. Ellis, 148 A. 847, 
105 N.J.Law 660. 

9 C.J. p 879 note 90. 

51. Iowa.—Sassaman v. Blltsch, 191 
N.W. 785. 

Md.—Kvedera v. Mondravitzky, 126 
A. 691, 145 Md. 260. 

Mass'.—Gray v. Currier, 147 N.B. 667, 
262 Mass. 78. 

N.C.—Wllkerson & Bowles v. Pass, 
Woody & Long, 97 S.B. 466, 176 N. 
C. 698. 

52. Mich.—^McMillan v. School Dlst. 
No. 2, Portsmouth Tp., Bay County, 
167 N.W. 48, 200 Mich. 280. 

Ohio.—Southern Surety Co. v. Ma¬ 
sonic Temple Co., 26 Ohio Cir.Ct, 
N.S.. 292. 

Or.—^Davis v. Bush & Lane Plano Co., 
265 P. 417, 124 Or. 585. 

9 C.X p 898 note 30 [c]. 

53. Ill.—^Toung v. Wells Glass Co., 
68 N.B. 606, 187 UL 626, affirming 
87 IlLApp. 537. 

9 C.J. p 880 note 14. 

54h Mass.—Loftus y. JorJorlan, 80 
N.B. 236, 194 Mass. 166. 

9 C.J. p 880 note 15. 

66 . Ala.—Smith v. Davis, 48 So. 729, 
160 Ala. 106. 

9 C.J. p 881 note 16. 

6 & Pa.—Bailey v. Presb^erlan Bd. 
of Publication, etc.. 60 A. 160, 200 
Pa. 406. 

9 O.J. P 881 note 17. 

67. Ala.—Danforth v. Tennessee, 
etc., R. Co., 13 So. 51, 99 Ala.. 381. 

9 aJ. P 881 note 18. 

58. Ala.—Danforth v. Tennessee, 
etc., R. Co., supra. 
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fendant’s engineer have been held to be admissible 
on behalf of plaintiff as tending to show that de¬ 
fendant had accepted the work and had acted im- 
derstandingly in promising to make a payment®® 
Where the owner directed that the work be done 
under direction of an architect who under the con¬ 
tract is the sole judge of the quality of material and 
work furnished evidence of-noncompliance is inad¬ 
missible, unless there is an averment of a fraudulent 
collusion between the builder and the architect®® 
Where the architect is found to have acted in bad 
faith or arbitrarily, his certificate cannot be consid¬ 
ered as evidence of the facts therein stated,®i al¬ 
though it may properly have been admitted in ev¬ 
idence.®* 

A fraudulent withholding of a certificate may be 
shown by proving that the structure was completed 
at the time of its inspection ;®* and evidence tending 
to show improper reasons for a refusal to grant the 
certificate is also admissible.®^ 

Incompetency of the architect or engineer chosen 
by the owner may be shown by the builder when the 


contract is silent as to who the inspecting party shall 
be.85 

§ 601. Damages and Amount of Recovery 

Any competent and relevant evidence tending to show 
damages, and the amount of recovery, is admissible. 

Plaintiff’s case includes not only the making and 
breach of the agreement declared on, but the 
amount of damages, if any, to which plaintiff is en¬ 
titled, and' evidence tending to ascertain such 
amount is pertinent to the issue,®® but evidence hav¬ 
ing no such tendency is inadmissible.®^ 

In an action on a building and construction con¬ 
tract, where defendant claims damages from plain¬ 
tiff having left the work unfinished, defendant may 
show what effort he' made to finish the work after 
it had been left,®® and a contractor pla-iming dam¬ 
ages for breach of contract by a subcontractor may 
show the necessity and cost of completing the 
work.®® Where the builder’s delay or abandonment 
is justifiable, defendant cannot show that he sus¬ 
tained loss because of the delay,?® because of the 


59. Cal.—^Katz v. Bedford, 19 P. 623, 
77 CaL 319, 1 L.R.A. 826. 
ea Neb.—Mercer v. Harris, 4 Neb. 
77. 

6 L Tex.—Taub v. Woodruff, Civ. 

App., 134 S.W. 760. 

9 aj. p 881 note 21. 

62. Cal.—Connell v. Higgins, 160 P. 
769, 170 CaJ. 641. 

9 C.J. p 881 note 22. 

63. N.J.—^Bradner v. Roffsell, 29 A. 
317, 67 N.J.Law 82. 

9 C.J. p 881 note 28. 

34, Neb.—^Howard County v. Pesba, 
172 N.W. 65, 103 Neb. 296. 

Tex.—^Hewitt v. Buchanan, ClvApp., 
4 S.W.2d 169. 

9 C.J. p 881 note 24. 

66 . U.S.—Sweeny v. U. S., 16 CtCL 
400. 

36. Ala.—LUes v. Cox, 110 So. 716, 
216 Ala. 827—State Savings & Loan 
Co. V. State Mortg. Co., 162 So. 267, 
26 AlaApp. 13, certiorari denied 
162 So. 269, 228 Ala. 88. 

Conn.—J. E. Smith & Co. v. Say, 129 
A 638, 102 Conn. 658—^Warner v. 
McLay, 103 A 113, 92 Conn. 427. 
Idaho.—^Maney v. Idaho Const. Co., 
168 P. 297, 30 Idaho XIL 
Iowa—Duggleby Bros. v. Lewis 
Roofing Co., 116 N.W. 711, 139 
Iowa 432. 

Bly.—Clarke Plumbing Co. v. Hudson 
House & Cogar, 270 S.W. 748, 208 
Ey. 889. 

MCasa-Dondls v. Borden, 119 N.H. 
184, 280 Mass. 73. 

Minn.—Kinahella v. Small, 163 N.W. 

744, 187 Minn. 406. 

Mont—St George v. Boucher, 274 P. 


489, 84 Mont 158—Carlson v. 

Stone-Ordean-Wells Co., 107 P. 419, 
40 Mont 484. 

N.H.—^Danforth v. Freeman, 48 A 
621, 69 NJa. 466. 

N.J.—Wilson V. Borden, 54 A 816; 
68 N.J,Law 627. 

R.I.—Berberlan v. Joseph EL Miller, 
Inc., 161 A 143. 62 R.I. 360. 

Tex,—McFarland v. Ray McDonald 
Co., Clv.App., 2l3 S.W. 946. 

9- aj, p 879 note 98, p 882 note 86— 
13 C.J. p 774 note 79. 

Opinion of experts 

(1) A contractor, having special 
knowledge, may testify as to the 
probable cost of a building or struc¬ 
ture, although he has seen only the 
plans and specifications.—Joske v. 
Pleasants, 39 S.W. 686, 16 Tex.CIv. 
App. 433. 

(2) An experienced builder may 
testify as to the cost of construction 
of a building although he has exam¬ 
ined the exterior of It only.—O’Keefe 
V. SL Francis’ Church, 22 A 326, 69 
Conn. 661. 

87. U.S.—P. J. Carlin Const Co. v. 
Guerinl Stone Co., Porto Rico, 241 
F. 646, 164 C.C.A 321, certiorari 
granted 38 S.Ct 9, 246 U.S. 648, 

62 LuEdL 628, and reversed on other 
grounds 89 S.CL 102, 248 U.S. 334, 

63 L.Ed. 275. 

N.Y.—Gorham Co, v. United Engi¬ 
neering & Contracting Co., 96 N, 
B- 806, 202 N.T. 342, reversing 121 
N.T.S. 1132, 136 App.Dlv. 988. 

18 C.J. p 774 note 80. 

Bvldeojce held Inadmissible 
(1) In an action for work done 
under a contract to treat trees at a 
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certain amount per hour per man, 
where an Itemized account of the 
hours of work was filed with the 
declaration and testified to by a wit¬ 
ness to be correct,^ court did not err 
In refusing to permit such witness 
to answer the question, “If a man 
did not work a full 9-hour day, then 
on what basis per hour was he paid?” 
—Jackson v. Davey Tree Expert Co-, 
106 A 671, 134 Md. 230. 

(2) The actual value of cement Is 
not admissible to controvert defend¬ 
ant’s testimony as to the sum he 
actually paid for the cement, which 
was delivered to plaintiff.—Amanna 
V. Carvel, 162 N.T.S. 796, 167 App. 
Dlv. 657. 

(8) Evidence that plaintiff had 
made a subcontract, whereby the sub¬ 
contractor agreed to erect the struc¬ 
ture for a smaller sum defend¬ 
ant had agreed to pay plaintiff, is In¬ 
admissible to show plaintiff’s loss of 
profits.-Levenson v. Bollowa, 86 N. 
T.S. 386. 

(4) In an action by a building con¬ 
tractor for breach of contract by 
the owner, evidence of subcontracts 
Is Incompetent to -prove anticipated 
proflta—First Nat. Bldg. Co. v..Van- 
denberg, 119 P. 224, 29 OkL 683. 

68 b Mictu—Bast Saginaw M. B. 

Church V. Lad^ 22 Mich. 280. 

9 C.J. p 879 note 94. 

69. Md.—^tna Indemnity Co. of 
Hartford, Conn., v. George A Ful¬ 
ler Co.. 78 A 738, 111 Md. 821, re- 
argument denied 74 A 869. 

TO. CaL—San Francisco Bridge Co. 
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amount which he expended in the supervision and 
completion of the workji or because of tke insol¬ 
vency of the buildcr.72 

Evidence as to cost of matters not alleged as el¬ 
ements of damages in .defendant’s counterclaim is 

inadmissible.'^ 3 

As to extra zvork. In an action for extra work, 
evidence is admissible for plaintiff which tends to 
establish his claim/4 such as letters written by him 
to the architect, claiming certain work as extra 
work;*^® and, conversely, eyidence to rebut the 
claim is admissible on behalf of defendant but 
evidence as to extra work is not admissible, in the ‘ 
absence of proof of a compliance with conditions 
precedent to a recovery therefor, or of a waiver 
thereof. 

Where the action is to recover for extra work, 
the original contract is admissible for the purpose 
of showing that the work in question was or was 
not embraced in, or covered by, such contract i’'’* 
an independent contract for extras is admissible 
where it was in addition to, and not an essential 
part of, the original undertaking and a paper 

prepared by the architect, and containing a list of 
the extras and their value, is admissible, in connec¬ 
tion with the testimony of the builder and of the 
architect,^® 

v. Dumbarton Land, etc., Co., 61 
V. 3:!5, 119 ('al. 272. 

71. N.Y.—Htom* V. AbhIp, 18 N.T.S. 

441. 

78. N.Y.—Howfll V. Gould, 2 Abb. 

Dec. 41H, ;} 422, 2 Transcr. 

A. 38(1. 

73. Mo.--v. Zollinger, App., 

Sn ».W.2d 189. 

74, U.S.—Ti'cr V. Georgu A. Fuller 
GO.. <\r.A.N.(\, 30 P.2d 30. 

N.Y.—1., Scl<‘t!sky Co. v. Mhrlioh, 218 
N.Y.S. 606. 218 App-niv. 657. 

Ohio.-»MHHtin Tim & llubbcr Co. v. 

OiimmlnH-Iilair Co., 167 N.Bl. 867, 

116 Ohio Ht. 664. 

W.Va.~Fu«'tty V. Coal & Coke Ry. 

Oo., 83 H.1‘1. 301. 76 W.Vfc 134. 

9 C.J. p 879 note 98. 

Evldettce held admlni'ble on Quea- 
tlon whether work was extra or con-1 
icmplutcd.—UmifflaHs & Vamum y. 

Vlllafce of MorrlBvtlle, 96 A. 810, 89 
Vt, 3!I8. 

Svideixce adffldialWe ta view of 
stractloA a« to whether owner agreed 
to pay for extra work.—Fortunate 
v. CleuleHc, 108 A. 188, 93 N.J.Law 
461. 

76. WnHh.—Ung v. Pierce .County, 

61 P. 142, 23 Wash. 830. 

9 CJ. p 880 nolo 99. 

7a Pa.—FlHher v. South WllUams- 
port, I Pa.Super. 886. 

17C.J.S.-7& 


The admissibility of evidence to prove the value 
of extra work is governed by the general rules of 
evidence.®! Where an arbitrator, whose duty it is 
under the contract to estimate the value of the work 
done, fails or refuses so to do, evidence aliunde of 
its value is admissible.®® It is improper to exclude 
evidence as to extra work because defendant, while 
admitting liability for part of the amount, claims 
damages as an offset®® 


§ 602. Value of Services or Subject Matter 

Evidence of the value of subject matter or aervlces 
Is ordinarily Inadmissible In actions on express contracts 
where the terms are fixed, but may be received to show 
that a contract was entered Into, or the price actually 
fixed on, or, In cases of cost plus contracts, to show the 
actual cost or the reasonableness of the charges. • 

As a general rule in an action on an express con¬ 
tract evidence as to the value of the subject mat¬ 
ter,®^ or of the services to be rendered under the 
contract®® is inadmissible, unless it is introduced for 
the purpose of showing whether a controverted con¬ 
tract was entered into,®® or to establish what the 
pnee actually fixed on was.®"^ 

In an action to recover for services rendered, evi¬ 
dence of the value of such services is admissible, 
where there is nothing to show an agreement to pay 

42 S.Ct. 96, 267 U.S. 656, 68 L-Bd. 
419. 

Iowa.—McManus v. Kucharo, 269 N. 

W. 926, 219 Iowa 866. 

Mass.—W. H. Ballard Co. v. Lipp, 
192 N.m 492, 288 Mass. 163. 

Wls.—^Kunltz v. Ruske, 182 N.W. 847, 
173 Wis. 689. 

9 C.J. p 880 note 7, p 888 notes 46, 47 
—13 C.J. p 774 note 82. 

88L N.T.—Adler v. Forh^ Co., 171 
N.T.S. 49. 

jj.D.—^Munster v. Stoddard, 170 N.W. 
871, 872, 44 N.D. 106, .quoting Oor- 
pns Jozls. 

Ohio.—Ferguson v. Siegel, 168 N.E. 

728, 29 Ohio App. 626. 

Okl.—^Boone v. MalonSy, 48 P.2d 749, 
171 Okl. 464. 

Tex.—Carver v. Power State Bank, 
C1V.APP.. 164 S.W. 892, error dis¬ 
missed. 

18 C.J. P 776 note 88. 

87. N.D.—^Munster v. Stoddard, 170 
N.W. 871, 872, 44 NJD. 106, quoting 
Corpus Jnxls. 

Ohio.— Knott V. Moore-Lamb Const. 

Co., 144 N.B. 697, 111 Ohio St. 94. 
Pa^^—Poye v. Lilley Coal & Coke Co., 
96 A. 987, 261 Pa. 409. . 

—Oleghom v. Russell, Clv«App., 
62 S.W.2d 286. 

Wls.—^Kunitz v. Ruske, 182 N.W. 847, 
178 Wls. 639. 

9 C.J. P 883 note 46—^18 C.J. p 775 
note 84. 


77. La.—Ault & Burden v. Sbepherd, 

8 LaApp. 596, 600, quoting Corpus 
Juris. 

9 C.J. p 880 notes 2, 8. 

Evidence held admissible to show 
waiver.—VIttI v. Qarabedian, 161 N. 
B. 607, 264 Mass. 1. 

78. Conn.—^Beattie v. McMullen, 74 
A. 767, 82 Conn. 484. 

9 C.J. P 880 note 4. 

79 . Pa.—Texter v. Wacha, 78 Pa. 
Super. 19. 

80. Ill,—Foster v. McKeown, 61 N.E. 
614, 192 IlL 339, affirming 86 HI. 
App. 449. 

81. Ill.—Foster v. McKeown, 61 N.B. 
614, 192 III. 839. 

9 C.J. P 880 note 7. 

88. Mo.— Williams v. Chicago, etc., 
R. Co., 20 S.W, 681, 112 Mo. 463. 
34 Am.S.R. 403. 

9 C.J. P 880 note 8. 

83. Mias.—^McDonnell Const. Co. v. 
Delta & Pine Liand Co., 141 So. 
767, 168 MisB.'646. 

84 , R.I.—Eastman v. Dunn, 83 A. 
1067, 34 R.I. 416. 

Tex—Oarvin-Melton Co. v. B. W. 
Fowler Co., Clv.App., 292 S.W. 976, 
citing Corpus Juris. 

13 C.J. p 774 note 81. 

88. U.S.—Cross V. Ramdullah, C.C.A. 
Cal., 274 F. 762, certiorari denied 
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a particular sum or at a particular rate,*8 and if 
the circumstances are such that plamtiif, without 
full performance, may sue in assumpsit, evidence 
of the value of what has actually been done is ad¬ 
missible.*® Further, it has been held that, where 
plaintiff alleges an interruption of performance by 
the act of defendant and brings his action on the 
special contract, evidence of the value of what he 
has done is admissible.®® In an action on a contract 
for services at an alleged stipulated rate, where the 
contract is denied, and it is insisted that a contract 
to pay the alleged compensation would be unreason¬ 
able, and that it is therefore improbable that it was 
entered into, evidence bf plaintiff’s earning capacity 
in another eiqiployment is admissible to repel the 


imputation "bf unreasonableness.®^ Where defend¬ 
ant’s contention is that if anything is recoverable 
it is the reasonable value of the work done and not 
the contract price, evidence of reasonable value is 
admissible.®® 

Cost plus contracts. In an action on a “cost 
plus” contract, evidence of the reasonable cost of 
labor and materials is admissible as tending to show 
the actual cost, where this is in issue,®® and, to 
show the reasonableness of charges for work under 
such a contract, a prior detailed estimate of time 
required for such work, made in connection with 
an unaccepted lump sum bid for the work, is admis¬ 
sible.®* 


H. WEIGHT AND SUFFICIENCY OF EVIDENCE, 


§ 603. General Rules 

The general rules as to the weight and sufllclency of 
evidence apply In actions on contracts. 

Actions on contracts are, of course, subject to 
the general rules governing the determination of 
weight and sufficiency of evidence in civil actions, 
so that plaintiff must establish his right to recovery 


by a preponderance of the evidence;®® and if the 
evidence is conflicting, but there is enough, if stand¬ 
ing alone, legally to support the findings of fact of 
the court or the verdict of the jury, whether for 
plaintiff or defendant, the verdict, as a rule, will 
not be disturbed on the ground that it is contrary 
to the weight of evidence.®® If, however, plaintiff 


88. Cal.—Wood V. Mesmer, 189 P. 

134, 46 CalApp. 257. 

Ky.—Accgie Mills v. Moore, 22 S.W.2d 
105, 281 Ky. 720. 

Pa.—Hendrix v. Henderson, 2 Pa.Dlst 
& Co. 479. 

18 C.J. p 776 note 85. 

8 ft Conn.—O'Keefe v. St Francis' 
Church, 22 A. 326, 59 Conn. 551. 

18 C.J. p 776 note 86. 

9ft La.—Lacroix v. Toumlllon, 16 
LaAnn. 69. 

91- HI.—Waldron v. Alexander, 27 N. 
B. 41, 186 HI. 650. 

93. Tex.—Banki v. House, CIv.App,, 
50 S.W. 1022, aflOrmed 58 S.W. 338, 
93 Tex. 68. 

93. Ohio.—^Blnott v. Moore-Lamb 
Const Co., 144 NJBl. 697, 111 Ohio 
St 94. ' < 

9ft . Vt—^Rutland Saeh & Door Co. v. 

Oleahon, 126 A. 677, 98 Vt 216. 
96. La.—Steear Printing & Publish¬ 
ing Co. V. Auto-Leo Stores, 188 
So. 899, 18 La.App. 477, transferred 
from,. 184 So. 746, 173 La. 666— 
Bryan & Bryan v. Shadow, 183 So. 
600, 16 La.App. 142—^Eylers v. 
Roby Motors Co., 123 So. 477,. 11 
La.App. 442. 

Mo.—Browning v. Bailey, 261 S.W. 

850, 216 Mo.App. 122. 

Okl.—BUby v. Gibson, 271 P. 1026, 
133 Okl. 196. 

9 C.J. p 894 note 76, p 899 note 31. 
PrsTentloii of pert’onuuLoe 
In order that plaintiff may recover 
for being prevented from completing 


the contract his evidence must be 
sufficient to prove a valid contract, 
reasonably definite and certain In its 
terms, the breach thereof, and the 
loss sustained In consequence of said 
burden.—Truitt v. Pahey, 62 A, 339, 
19 Del. 673. 

99, Ind.—^Becker v. Denmure, 78 
Ind. 147. 

Mmn,—Cowles v. Minneapolis, 161 
N.W. 184, 128 Minn. 462. 

Neb.—Oeorge W, Condon Co. v. Loup 
River Public Power Diet, 281 N.W. 
81. ' 

W.Va.—Reed v. Polstein, 182 SJffl. 

738, 101 W.Va. 404. 

18 C.J. p 776 note 91. 

Bvldenoe h^ nffideni 
(1) To sustain verdict for plain¬ 
tiff. 

U.S.—Paramount Productions v. 
Smith, C.CA.CaL, 91 F.2d 868, cer¬ 
tiorari denied 68 S.Ct 266, 802 U.S. 
749, 82 L.Bd. 679. 

Ark.—Oil Fields Corporation v.’ Cu¬ 
bage, 24 S.W.2d 328. 180 Ark. 1018 
—Alexandria Refining Co. v. Har¬ 
per, 292 S.W. 136, 173 Ark. 1180. 
Cal.—Spaulding v. Pardrldge, 88 P.2d 
80, 28 CaLApp.2d- 668—Flint v. 
Glgulere, 196 P. 86, 60 CaLApp. 
814—Standard American Dredging 
Co. V. City of Oakland, 167 P. 883, 
SO CalApp. 287. 

Ga-—National City Bonk of Rome v. 
Manget Bros. Co, 166 S.B. 482, 171 
Ga. 362—Haves v. Georgian' Co. 
169 S.H. 619, 47 Ga.App. 87—Hope 
V. Blggers, 166 S.B. 686, 46 Ga. 
App. 74. 


Ill—Brlckson Bros. & Luoka v. 
Great Lakes' Const Co., 272 111 
App. 331—^Laughlln v. Irwin, 262 
HlApp, 40—Clublne v. Citro, 238 
HlApp. 479—University Hospital 

V. DeVoney, 199 HlApp. 307—0. 
C. Wilson Advertising Co, v. Orr, 
197 HlApp. 607—Gibb v, Irving 
Park Dlst., 107 HlApp. 480. 

Iowa.—Smith Bros. Mfg. Co. v. Car¬ 
michael 264 N.W. 65, 221 Iowa 
301. 

Ky.—Canewood Oil Co, v. Cox, 63 S. 

W. 2d 946, 260 Ky. 800—Shea Bros. 
Const Co. v. Smith, 10 S.W.2d 1086, 
226 Ky. 338—Palls City Machinery 
& Wrecking Co. v. Walter, 6 S. 
W.2d 1063, 224 Ky. 726—Winston 
& Co. v. Clark County Const Co., 
217 S.W. 1027, 186 Ky. 748. 

La.—Iberville Wholesale Grocery Co. 
V. People’s JSank, 78 So. 568, 143 
La. 278—Coieman v. Sewerage & 
Water Board, 78 So. 338, 143 La. 
41—Blocker v. Klrsch ft White, 
App., 173 So. 196. 

Minn.—Lamoreaux v. Welsman, 161 
N.W. 604, 136 Minn. 207. 

Mo.—Bradbury v. Crites, 281 S.W. 
726, 312 Mo. 694—PIschman v. 
Schultz, App,, 55 S.W.2d 313—Al¬ 
bert V. Dolan, App., 27 S.W.2d 438 
—Weber Engine Co. v. Lehrach, 
262 S.W. 467. 

Neb.—Laux v. Batterman, 281 N.W. 
799. 

N.T.—Goodyear v. Rock Wool In- 
BuIaUon Corporation, 292 N.T.S. 
674, 249*App.Div. 903. 

OkLr-O-. ft H. Coal Co. v. Freeman, 
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makes out a prima facie case, and defendant does 
not introduce any evidence sufficient to raise a 
doubt, and the case is dismissed, or is allowed to go 
to the jury which render a verdict for defendant, 
the verdict is improper for the reason that the ev¬ 
idence is insufficient to support the verdict.97 Con¬ 
versely, where plaintiffs testimony is clearly and 
completely contradicted by the weight of the evi¬ 
dence, a verdict in hiS behalf cannot stand.98 Ju¬ 
ries can neither make contracts for parties nor 
mould at pleasure those which they have made for 
themselves, but they should ascertain from the evi¬ 
dence, fairly and honestly, what was or must have 

16 r.2d ses, 160 Okl. 214—Smith 
V. liluo, 238 P. 198, 111 OkL 50— 

Slfrmon v. Iloraljau«h-Brown Dry 
OoodH Co.. 235 P. 921, 110 OWL 17 
— KeW'S V. Luce, 173 P. 219, 70 
Okl. 67. 

Pa.—Bowman v, Press Pub. Co., 175 
A. 483. 316 Pa. 531—Lumsden v. 

Mason Bulldors' Supply Co., 96 Pa. 

Sup«T. 631—Pose V. Scott, 76 Pa. 

Supor. 196. 

R.I.—Oorman v, Lambert, 162 A. 

319—Atlas Shoot Metal Works v. 

Campbell, 136 A. 439. 48 R.I. 160— 

Wolf V. Dlmond, 129 A. 342. 
va.—Bronnrd Mfsr. Co. v. Brown, 92 
S.H. 860, 120 Va. 767. 

Wash.—Gomborllnfc v. Heltman. 60 
P.2d 48, 187 Wash. 412—Johnson 
r. Sloane, 214 P. 840, 124 Wash. 

420. 

Wyo;—Soovllle v. Jones, 16 P.2d 89, 

46 Wyo. 168. 

9 C.J. p 884 note 62 [a]. 

(3) To sustain verdict for defend¬ 
ant. 

Ala.—Savage v. Nadler, App., 182 
So. 80, first case, certiorari denied 
183 So. 80, second case. 

Xn.—Mooro V. David J. MoUoy Co., 

332 Ill.App. 296. 

Kan.—Outcault Advertising Co, v. 

Smalley. 168 P. 677, 101 Kan. 646. 

Jia.—Ueiner v. Potter, 137 So. 83, 17 
La.App. 638. 

Minn.—Bryan v. Capital Trust & 

Savings Bank, 176 N.W. 897, 144 
Minn, 4.14. 

Neb.—Swain v. Cogswell, 266 N.W. 

681, 130 Neb. 709. 

N.J.—Hand V. Howe, 139 A. 222, 104 
N.J.UW 170, 171. 

Pa.—Kaplan v. Wilson. 91 Pa.Super. 

624. 

Utah.-^ldn<*y Stevens Implement 
Co. V. Hints*, 67 P.2d 632, 111 A. 

331. 

(3) To support Jury’s implied find¬ 
ing that subcontractor, to whom gen¬ 
eral contractor agreed to furnish 
malerlAlH, Intended to proceed after 
exhaustion thereof if additional ma¬ 
terials were furnished.—Boomer v. 

Muir, CahApp., 84 P.2d 670. 

<4) To sustain finding that seller, 
agreeing not to enter similar busl- 


been the contract really made by the parties, and 
not substitute therefor any caprice or mere will 
of their own.®® 

Circumstantial evidence relied on to establish a 
particular issue must be considered as a whole.! 


§ 604. Existence and Terms of Contract 

The general rules governing weight and sufficiency 
of evidence apply to proof of the existence and of the 
terms of contra^. 

The rules just stated are applicable to questions 
involving proof of the existence of the contract,® 

N.H.—^Larose v. Porter, 177 A- 297, 

87 N.H. 241. 

N.Y.—^Leibow v, Friedman, 800 N.T. 

S. 939, 263 App.Dlv. 742. 

Utah.—Tanner v. Johnson, 166 P. 

466, 60 Utah 23. 

13 C.J. p 776 note 92. 
sa Ky.—Carl Const Co. v. Miller, 

29 S.W.2d 546, 234 Ky. 794. 

18 aJ. p 776 note 93. 

Bvideoioe haid Insufficient 
Idaho.—Nave v. MeUrane, 118 P. 
82, 19 Idaho 111. 

Ind.—^Koring v. Varner, 168 NJL 682, 
90 lnd.App. 258. 

Iowa.—Schnuettgen v. Mathewson, 
222 N.W. 893, 207 Iowa 294—Rust 
V. Rust 206 N.W. 82. 

La.—Wilkinson ▼. Rankin, 180 So. 

’ 626. 16 LaJLpp. 146. 

Mo.—Searcy v. Roush, 290 S.W. 90. 
N.T.—^People’s Trust Co. v. Schults 
' Novelty & Sporting Goods Co., 216 
N.T.S. 664, 216 App.Dlv, 476, modi¬ 
fied 164 N.B. 649, 244 N.T. 14— 
Franclnl v. Voska, Foelsch & Sidlo, 
178 N.T.S. 806. 

Ohio.-Drewlts v. Drewlts, 8 Ohio N. 
P.,N.S., 261. 

Tex.—O'Neal v. Trenck, Civ.App., 81 
S.W.2d 611—Harlan v. Falfurrles 
Mercantile Co., Clv.App., 214 S.W. 
649. 

13 aJ. p 776 note 98 [a]. 

99. Ga.—Slaughter v. Culpepper, 86 
Ga. 26. 

L Mich.-Ward v. Beecher, 28 N.W. 

488, 66 Mich. 616. 

13 C.J. P 776 note 96. 
a. U.S.—FldeUty & Deposit Co. of 
Maryland v. Grand Nat Bank of 
St Louis, C.CJLMO., 69 P.2d 177, 
reversing, D.C., 2 F.Supp. 66A— 
London v. Kansas City Gas Co., 

D. C.Kan., 800' F. 361, reversed on 
other grounds, C.C.A., 10 F.2d 263, 

Ark.—Walker v. Eller, 10 S.W.2d 14, 
178 Ark. 183. 

Cal.—Greenfield v. Sudden Lumber 
Co., 64 P.2d 1007, 18 CaLApp.2d 
709 —Sleek v. Hall, 84 P.2d 844, 189 
Cal.App. 279—Ewing v. Smith, 289 
P. 178, 106 CalALpp. 283. 
IlL—Cowles V. Morris & Co., 161 N. 

E. 160, 830 lU. 11, affirming 242 Ill. 


ness, was sole owner of business for 
which notes were given.—Graber v. 
Star Hardware Co., 261 P. 1116, 122 
Kan. 416. 

(6) To support finding that con¬ 
tract was obtained through parties' 
Joint eftorts for their Joint use and 
benefit, although in name of defend¬ 
ant—Welnedel V. Ward) 277 S.W. 
1010, 211 Ky. 687. 

(6) To show that defendant's Judg¬ 
ment that further building opera¬ 
tions under contract with plaintlit 
would be unprofitable was not arbi¬ 
trary, and plaintiff could not recov¬ 
er profits for subsequent operations 
not under contract—Burns v. Reis, 
191 S.W. 1096, 198 Mo.App. 694. 

<7) In assumpsit on building con¬ 
tract, to sustain finding that price 
demanded for material furnished was 
reasonable.—^Louderbach v. Dozer, 96 
Pa. Super. 608. 

(8) To show that more than curso¬ 
ry examination of boiler tubes was 
required and that surveyor knew 
they were purchased for resale.— 
Giant V. Lloyd's Register of Ship¬ 
ping, 261 P. 274, 141 Wash. 263, af¬ 
firmed 252 P. 948, 141 Wash. 263. 

(9) In action to recover half the 
surplus realized by defendant on sale 
of farm, to justi^ verdict that sale 
price was less than amount due de¬ 
fendant under contract for deed, and 
that plaintiff was not entitled to any 
part of sale price.—Leary v. Cusick, 
210 N.W. 691, 168 Minn. 466. 

(10) Evidence, in action for 
amount due for drilling water well, 
to show that plaintiff knew that cas¬ 
ing, which defendants agreed t6 fur¬ 
nish, was not on hand and would 
have to be procured by defendant 
from another city after request 
therefor by plaintiff, although writ¬ 
ten contract made no mention of 
such fact—Beckner v. Barrett, Tex 
Civ.App., 81 S.W.2d 719, error dis¬ 
missed. 

13 CJ. P 776 note 91 [a]. 

97, Ill.— Goddard Tool Co. v. Crown! 

Electrical Mfg. Co., 219 IlLApp. 

34. 
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App. 54^. See Grosafeld & Roe Co. 
V. Wllllain Junker Co., 206 Ill.App. 
S36. 

La.—^Relmers v. Hebert, 7 La.App. 

66 . 

Midi.—Mclnerney v. Detroit Tniet 
Co., 271 N.W. 646, 279 Mich. 42. 
N.H.—^McConnell v. Lamontagne, 184 
A. 718, 82 N.H. 423—Maxwell v. 
Warner, 11 N.H. 668—^Haton v. 
Rice, 8 N.a 378. 

Pa.~Tralner v. Fort, 166 A, 282, 810 
Pa. 670. 

Wash.—^Bresemann ▼. Hlteshue, 276 
P. 643, 161 Wash. 187. 

Wls.—Bohnert v. Radke, 207 N.W. 
284, 189 Wis. 203. 

9 C.J. p 884 note 63—13 CJ. p 776 
note 96. 

Wilting and atteaidant dionnurtranoes 
The existence of a contract' may 
be shown by a writing containing 
Its terms, or by proof of clrcum- 
stwces tending to establish their 
existence. 

U.S.—Plummer v. Pennsylvania R. 
Co., C.C.A.I11., 37 P.2d 874, affirm¬ 
ing, D.C., 31 F.2d 123. 

CaL—Parrino v. Rallls, 2 P.2d 616, 
lie Cal.App. 364. 

Ky.—Armstrong's Committee v. I 
Clark’s Adm’r, 72 S.W.2d 1006, 265 
• Ky. 108—^Harlan Public Service Co. 

V. Bastern Const Co., 71 S.W.2d 
, 24, 264 Ky. 186—Sullivan’s Adm’r 
V. Sullivan, 69 S.W.2d 999, 248 Ky. 
744. 

Me.—Shaw v. Phllbrlcfc, 161 A. 423, 
129 Me. 269, 74 A.L.R. 290. 

Minn.—^In re Johnson’s Estate, 212 
N.W. 816, 170 Minn. 461. 

Mo.—Coffman v. Fleming, 266 S.W. 
731, 801 Mo. 313, affirming Coff¬ 
man V, Flemming, App., 226 S.W. 
67—Deisel-Wemmer-Gilbert Corpo¬ 
ration V. David Chalmers Tobacco 
Co., App., 104 S.W.2a 1029. 

Neb.—Citizens' State Bank v. State 
Bank of Oelrichs, 197 N.W. 607, 
111 Neb. 671. 

N.J.—Messenger v. Paterson Savings 
Inst., 103 A. 178, 91 N.J.Law 664. 
Okl.—Inman v. Stephenson, 40 P.2a 
1107, 170 OkL 548. 

'Pa.—Martin H. Walrath & Son v. 
Colonial Trust Co., 101 PaSuper. 
79. 

Tex.—Clem v. Forbess, Civ.App., 10 
S.W.2d 223, error dismissed. 

Wia—Davis v. Kurella, 276 N.W. 
821. 

Bvldeame held sufficient 
(1) To show existence of contract 
generally. 

r.S.—Morse v. TlUotson & Wolcott 
Co., N.T., 263 P. 840, 166 GC.A. 
122, 1 A.L.R. 1486. 

Ark.—Martin v. Martin, 272 S.W. 
660, 168 Ark. 1168. 

CaL—Long v. Sacramento Valley 
Sugar Co., 16 P.2d 337, 127 Cal. 
App. 716—Miles v. Miles, 246 P. 
143, 77 CalApp. 219—Hutcheson v. 
Towne, 241 P. 917, 76 Cal.App.| 


111—^Pllnt V. Glgulere, 196 P. 86, 
60 Cal.App. 814. 

Colo.—Mooney v. Van Kleeck Mortg. 
Co., 226 P. 210, 76 Colo. 173—As- 
pergren v. Tounker, 228 P. 62, 74 
Colo. 611. 

Conn.—J. E. Smith & Co. v. Bay, 129 
A 538, 102 Conn. 568—State v. 
Lum, 111 A 190. 95 Conn. 199. 
D.C.—^New Jersey Fidelity & Plate 
Glass Ins. Co. v. Noland Co., 65 
P.2d 188, 62 APP.D.C. 96. 

Fla.—Romano v. Palazzo, 91 So. 116, 
83 Fla 243. 

Ga.—^Langston v. Langston, 155 S.B. 
494, 42 GaApp. 143—Neill v. Hill, 
128 S.E. 30, 32 GaApp. -381. 

Ill.—Rock Road Const Co. v. Zim¬ 
merman, 2 N.E.2d 387, 284 IILApp. 
664—Central Trust Co. v. John.M. 
Smyth Merchandise Co., 222 Ill. 
App. 347—^Thede Broa v. Mat¬ 
thews, 203 IILApp. 607—Rosettl v. 
Chicago, R. L & P. Ry. Co., 203 
IILApp. 200. 

Iowa—^Hlrtz v. Koppes, 234 N.W. 
854, 212 Iowa 536. 

Kan.—Grilley v. Myers, 207 P. 844, 
111 Kan. 431. 

Ky.—Caudill v. John P. Gorman Coal 
Co., 46 S.W.2d 93, 242 Ky. 204— 
Childers v. Pigman, 294 S.W. 1088, 
220 Ky. 230—^Kammer-Prledman 
Co. V, Caskey, 287 S.W. 977, 216 
Ky. 504. 

La—Hello World Broadcasting Cor¬ 
poration V. International Broad¬ 
casting Corporation, Appi, 164 So. 
447—^National Sand & Gravel Co. 
V. Janes Contracting Co., 126 So. 
660, 13 LaApp. 240. 

Mass.—^Bedlrlan v. Zorlan, 191 N.E. 
448, 287 Masa 191—Massachusetts 
Biographical Soc. v. Russell, 118 
N.B. 662, 229 Mass. 624. 

Minn.—Huttig Mfg, Co. v. National 
Contracting Co., 166 N.W. 879, 139 
Mina 108. 

Mo.—Priest v. Oehler, 41 S.W. 2d 783, 
328 Mo. 690—Silverman v. Rotman, 
App,, 118 S.W.2d 72—Reutner, 
Klaus & Co. V. Nelson Chesman St 
Co., App., 9 S.W.2d 665—Hlllln v. 
La Fayette Land & Farming Co., 
App., 296 S.W^, 243—Cruse v. Es- 
llnger, App., 236 S.W. 496. 

N.H.—Cox V. PInkham, 114 A 18, 
80 N.H. 134. 

N.J.—S. S. Thompson ft Co. v. 
Straub, 167 A. 393, 9 N.J.Mlsc. 
1331—^Koch V. Board of Health of 
Midland Tp., 146 A 688, 7 N.J. 
Mlsc. 689. 

Or.—Sinnock v. Zimmerman, 284 P. 
838, 182 Or. 187. 

Pa.—In re Edmundson’s Estate, 103 
A 277, 269 Pa. 429, 2 AL.R. 1160 
—Wray v. Bowman, 74 Pa.Super. 
479. 

R:!.— Everett J. Horton ft Co. v. 

Grlnnoll, 190 A 816. 

Tex.—^Pittsburgh Athletic Co. v. 
Malln, C1V.APP,. 71 S.W.2d 889, er¬ 
ror dismissed—Crenshaw v. Cham¬ 
bers, CivApp., 288 S.W, 1096— 
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Griffin V, Shamburger, Civ.App., 
262 S.W. 144—W. M. Green ft Son 
V. Owens, Civ.App., 249 S.W. 634. 
Vt—Pirle V. Granite Sav. Bank & 
Trust Co., 100 A 676, 91 Vt. 304. 
Wash.—Guth v. First Nat. Bank, 242 
P. 42, 137 Wash. 280. 

Wls.—Wester v. Arcnz, 225 N.W. 696, 
199 Wls. 171—Day v. Morgan, 200 
N.W. 882, 184 Wis. 696. 

(2) To show advertising contract 
CaL—McIntyre v. Hicks, 280 P. 643, 
100 CaLApp. 631. 

Ill.—0. C. Wilson Advertising Co. v. 

Orr, 197 IILApp. 607. 

Minn.—^Duluth News Tribune v. 
Smith, 211 N.W. 322, 169 Minn. 366. 
(8) To establish a oontract to pay 
debts or claims of another. 

Ark.—Bailey v. Perkins Oil Co., 244 
S.W. 860, 166 Ark. 378. 

Okl.—Whitson v. Rackley, 46 P.2d 
693, 172 Okl. 63.7—Uaker-IIanna- 
Blake Co, v. Payntor-McVicker 
Grocery Co., 174 P, 266, 73 OkL 22. 
Tenn.—Memphis Cotton Press ft 
Storage Co. v. Hanson, 4 Tenn. 
App. 293. 

Tex.—Employers' Casualty. Co. v. 
Ponton, Civ.App., 41 S.W.2d 147. 

(4) To show agreement not to en¬ 
gage in a certain business at a cer¬ 
tain place. 

R.I.—Koppers Products Co. v. Rea- 
dio, 197 A. 441. 

Wash.—United Dye Works v, Strom, 
36 P.2d 760, 179 Wash. 41—Iturnsh 

V. Robinson, 252 P. 680, 142 Wash. 
118. 

(5) To show contract for services. 
Kan.—Ross v. Smith, 293 P. 474, 131 

Kan. 705. 

La.—Rehm v. Sharp, App., 144 So. 

• 78. 

Minn.—^Neutgens v. Rehman, 212 N. 

W. 943, 170 Minn. 499—In n* John¬ 
son’s Estate, 212 N.W. 815. 170 
Minn. 461—Wells v. Floody, 192 N. 

W. 939, 166 Minn. 126, 33 A.LR, 
776. 

Mo.—Hall V. Dodson, 274 S.W. 462— 
Craighead v. Roberts, App., 263 S. 
W. 536. 

N.H.—Stanley v. Kimball, 118 A 636, 
80 N.H. 431. 

N.Y.-Jlush V. Wagner, 171 N.Y.S. 

817. 184 App.Div, 502. 

Pa.—Kerr v. Wilson, 131 A 468. 284 
Pa. 641. 

Wash.—Wolfe v. Philippine Inv, Co., 
27 P.2d 132. 175 Wash. 166—Han¬ 
sen V. Puget Timber Co., 268 P. 
142, 148 Wash. 173, 

(6) To show contract for services 
of architect. 

IlL—Poolcy-IIerez Co. v. Ornone's 
Limited, 202 IILApp. 192. 

Iowa.—Sugnrman Contracting Co. v, 
I’hoenlx Finance System, 243 N.W. 
369. 

Tex.—Oliver Farm Bkiulpment Sales 
Co. V. Martin, Civ.App., 68 8.W.2d 
333. 

Va.—Revell v. Ballard. 132 S.I3. 322, 
144 Va. 87L 



17 C.J.S. 


Wn«h.—Rhorwood v. Wlae, 227 p 
323, 130 WnHh. 331, reversed on 
othor ffrnunds 232 P S09 iso- 
Wash. 2!).'). ' ' 


COWTBACTS 


(7) To (‘sfnhUsh contract for bund¬ 
ing or t’onstructlon. 

Ark.—Hill V, Newell, 32 S.W.2d 174 
1X2 Ark. 1136, 

C»»Io.*-H<njK(on V. Mnfflfiwood Lum- 
IVT c... 203 V. 106!l. 81 Colo. 16B. 
Ci!i.“ •IMttnun ConsU Co. v. Ellla, 147 
R.M. ■ 120 . 39 Gn.App. 491). 
IlI.'-HniviTmun v. iJordacov, 202 Ill 
Amp. 

Ind.* Morris v. Pierson & iJro 108 
N.M. K73. 91 rnd.App. 288. 

Ky.-' Jono.s v. Diiiton. 273 S.W. 449 
2it:i Ky, 993. 

Jill. St Ulmer V. Ibiymond, 135 So. 

«70. 1“ lj.i.App. 216. 

M(t. Stifl V. Turner Real Estate 
Vo.. Api)., 249 S.W. 107. 

N.J.—tliirplsnij V. Une, 129 A. 233 
n N..I.MI.s(\ «3N. 

Okl. Hfoker V. Alexander, 14 P2d 
379, lfi9 Okl. 115. 

11.1.' hoi .Sjutto V. L<‘Wis, 180 A. 201 
«-tionri?e Spall & Sons Maiello, 
13ti .A. m, 43 R.I. 223. 

Tev.' Soiifiiom Surety Co. v. Texas 
fVmereto Pljs- Oo., CIv.App., 62’ S. 
\V.:iti fi34. error dismissed—Mc« 
tirjinoluwi IiumlHT Co. v. Pyramid 
Aslieriijm * lt(H)(lnff Co., Clv.App., 
13 S.W.2d 224, error refused. 

(3) Tu warrant conclusion that 
contract in suit was bilateral.—Mas- 
sachUMcits lU«K«*aphical Soc. v. Rus- 
si‘lt, MX N.R 082, 229 Maaa. 524. 

(9) To Mustnln tlndinit that there 
were ttvo <lltUlnct cnntrmaa one with 
partnersltip ut build houses, and one 
With plnlmlflf to construct garasc,— 
Isutderimi'h v, Doxer, 96 Pa.Super. 
603 , 

13 ti.J. p 242 note 43 la], p 776 note 
98 IBJ. 

Svtdaaoa held iatufflolent 
<i) Tn CHiabliHh existence of con* 
tract. 

i'.S, .S^Tlpps V. ScrIppH, C.C.A,Ohlo, 
40 K.'.'d I7fi. eiirtlomri denied 61 
K('t. 4ft. 2R2 tT.H. 300, 76 UEd. 765 
—Tlie Mmpiui No, 1(1, I).O.N.r.. 41 
K,2d 255 . KiUffht V. Plpst Nat 
Hank. h.c.A.Ky., 2X1 K. 903. 

Cal.- (*'imptH<il V. Hummar, 206 P. 

9X9. 91 fal.App. 307. 

Coin. Preenian v. Hampton, 186 P. 

25 i, 07 Cnio. 9(1, 

III. Mcklmrt V. IT. S. ifcidellty & 
i!itttrtint> ('it., 230 IlLApp. 401. See 
Hteiiti-r V, Kerhier, 197 Ill.App. 587. 
Kan. Schutnni'ti«r v, Jacobs 191 P> 
271. 107 Kan. 194. 

Ky. havts v. ha vis, 377 aVV, 848, 
211 K.i. 547—Irvine Development 
Cii. V. Chirk, 231 aw. 639, 191 Ky. 
744. 

La - .Mill.-r v. Krouw*. App., 177 So. 
472 tibiranh v, Krisler, App., 161 
Su. (llndncy's, Inc., v. Louisl- 
atm M.'iKualn*', App., 166 So. 659,^ 
rcbearttiK refused 158 So. 82—| 


Wilbur 


Brewster & Roach v. 

Hamilton, 8 La.App. 173 . 

Arming, 171 A. 

908, 182 Ma 417. 

116 N.B. 

399. 226 Uaas. 529. 

Earsten v. Ia Huls, 289 N. 
W. 882, 266 Mich. 624. 

Minn.—Clark v. Hobart, 226 N.W. 
2^96, 177 Minn. 484—W. R Foshay 
Co. V. Mercantile Trust Co., 220 N. 
W. 561, 176 Minn. 116—Baker v. 
Hanson. 196 N.W 480, 167 Minn. 
398—Legal News Pub. Co. v. 
George C. Knlspel Cigar Co. 172 
N.W. 817, 142 Minn. 418. 

Miss.—Delta Lumber Co. v. Wall, 80 
So. 782, 119 Miss. 860. 

Mo.—Clay v. Algire. App., 9 SW.2d 
870—McDonald v. Red(*meyer, 198 

S. W. 483, 197 Mo.App. 630. 

N.T.—Styka v. Adonis, 292 N.T.S. 
790. 249 App.Div. 504—Bell v. Metz, 
231 N.T.S. 203, 224 App.Div. 377, 
affirmed 166 N.E. 348, 260 N.T. 622 
—Conley v. Powell Corporation, 
208 N.T.S. 596, 212 App.Dlv. 824— 
Bankers' Trust Co. v. Internation¬ 
al Ry. Co., 202 N.T.S. 661, 207 App. 
Dlv. 679, affirmed 147 N.E. 220, 239 
N.T. 619—Dellsky v. Leonard, 179 
N.T.S. 112, 189 App.DIv. 628— 
Emerson Phonograph Co. v. Water- 
son. 170 N.T.S. 776, 188 App.Div. 
386, affirmed 127 N.E. 912, 228 N.T. 
688—Welaberg v. Breldbart 196 N. 

T. S. 680, 119 Mlsc. 400—Pflum v. 
Northam Warren Corporation, 185 
N.T.S. 866—^Andonian v. Cook, 176 
N.T.S. 786—Gartner v. Van Veen, 
178 N.T.S. 471—Netter v. Reliable 
Cloth Sponging Co., 168 N.T.S. 606. 

N.C.—Berry-Fortune Const Co. v. 

Bacon, 184 S-R 928, 203 N.C. 1. 
N.D.—^Barlow Grain & Stock Ex¬ 
change V. Nilson, 228 N.W. 700, 67 
N.D. 624, 

Okl—Crenshaw v. Caimlng, 80 P.2d 
635. 

Pa.—Aland v. Cluett, Peabody & Co., 
103 A 60. 259 Pa. 364.' 

R.I.—Beaudette v. Cavedon, 145 A I 
874, 60 R.I. 140. 

Tex—Massoud v. Attel, Clv.App., 82 
S.W.^ 226—Cochfan v. Taylor, 
Clv.App., 209 S.W. 263—^Texas 
Bldg. Co. V. Collins,-Civ.App., 187 
S.W. 404. 

Va—^American Legion Department of 
Virginia v. William Byrd Press, 
190 S.BL 140. 

Wash.—Kahlotus Grain & Supply Co. 

V. Blair, 172 P. 818, 101 WasA 646. 

(2) To establish a contract to pay 
debts or claims of another. 

U.S.—Rovelsted v. Nelson, D.C.ni., 

12 F.Sd 608. 

Ill—Bartlett v. Lauff. 271 IllApp. 
561—LaughUn v, Dalton, 200 HI 
App. 842. 

Iowa—Forsberg v. Koss Const Co., 
252 N.W. 258, 218 Iowa 818. 

Ky.—Allensworth v, Allensworth's 
Bx'x 89 S,W.2d 198, 289 Ky. 43— 
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Katz V. Earl ft John Scott, 17 S.W. 
2d 1024, 229 Ky. 738. 

Miss.—Dupree v. Williams, 180 So. 
93, 158 Mias. 103. 

Mo.—Bovard v. Owen, App., 80 S.W. 
2d 154. 

N.T.—Casolaro v. FlsA 164 N.T.S. 
705. 

N.C.—Hood V. Anderson, 187 S.E. 654, 
210 N.C. 829. 

Va—Grant v. Virginia Beach Bus 
Line, 167 S.B. 773, 166 Va 159. 
Wis.—Lutz V. Pasternick, 207 N.W. 
713, 189 Wia 825—State Bank of 
Eastman v. Rawson, 196 N.W. 779, 
182 Wis. 422. 

Wyo.—^Bcbar Corporation v. King- 
ham, 66 P.2d' 1046—Dunn v. Gil¬ 
bert, 264 P. 121, 86 Wyo. 249. 

(3) To show contract for services. 
U.S.—Muir v. Morris, D.C.Or., 267 

F. 160, affirmed, C.(1A, 268 F. 97. 
Ala—Nelson v. Nelson, 98 So. 885^ 
210 Ala 592. 

Cal.—Gopcevic v. Gopcevlc, 178 P, 
734, 89 CalApp. 806. 

Fla-^onas v. Burks, 99 So. 262, 87 
Fla 68. 

Ill—See Joseph A Kurms Livery ft 
Undertaking Co. v. Crossett 199 
IllApp. 8. 

Ky.—Consolidation Coal Co. v. Gibbs, 
228 aw. 416, 190 Ky. 717. 

Mich.—Petenhan v. Mitcheson, 197 
N.W. 878, 226 Mich. 143. 

WasA—Caldwell v. Williams, 60 P. 
2d 28, 187 WauA 601—Reed v. Bt- 
8611, 48 P.2d 15, 181 WasA 832— 
Holmes v. Radford, 266 P. 1089, 
148 WasA 644—E. E. Davis & Co. 

T. Scandlnavlan-American Bank of 
Tacoma 219 P. 874, 127 WasA 106. 

(4) To show, contract for build¬ 
ing or construction. 

Ky.—Canewood Oil Ca v. Cox 268 
S.W. 1081, 207 Ky. 168—Nield v. 
Louisville ft N. R Co., 266 S.W. 
861, 205 Ky. 676. 

Me.—Clements v. Murphy, 181 A 
186, 125 Me. 105. 

Mass.—Rockport Granite Co. v. Plum 
Island Beach Co., 142 NJB. 884, 248 
Mass. 290. 

Mina—Wells Const Co. v. Gcder In¬ 
cinerator Co., 217 N.W. 112, 178 

Mtnn. 200. 

N.T.—^Lewls V. New Tork Municipal 
Ry. Corporation, 178 N.T.S. 116, 
189 App.Dlv. 904. 109 Misc. 686. 
N.D.—Beers v. Schallern, 161 N.W. 
567, 36 N.D. 45. 

RI.—Argentlerl v. P. E. Harding 
Const Co., 99 A 1022. 

Tex—Grand Lodge of Colored K. 

P. of Texas V. Allea CIv.App., 221 
S.W. 675. 

18 QJ. p 242 note 43 [b]. 

(5) Testimony that parties in¬ 
tended to reduce oral agreement to 
writing did not negative existence 
of an existing complete valid oral 
agreement.—Hunt v. S T Cattle Co., 
244 P. 480, 76 Mont 594. 

Prepondezanoo of ovUsboo is suf- 
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of offer and acceptance generally,* of offer or ac- or corporate liability,* of formal execntion,* of con- 
ceptance by telegraph* or telephone,® of privity of ditional execution,** and of delivery.** So, also, as 
contract,® of individual or representative liability* to proof of the essence or terms of the contrart** 


flcient-^-Rudy v. Rudy, 14 Ohio Cir. | 
Ct,N.S., 645—18 C.J. p 776 note 96 
[d]. 

Sl U.S. — Raybestos-Manhattan v. 
Aabestoa Textile Co., C.C.A.Mass., 
79 F.2a 684—American Smeltlngf & 
Refining Co. v. Hyman, C.C.A.Ky., 
16 F.2d 89. 

Cal.—Milwaukee Bldg. Co. v. Wetzel, 
270 P. 882, 98 Cal.App. 775. 

Conn.—^Lloyd ft Blllott v. Parke, 162 
A. 826, 112 Conn. 504. 

Qa.—Robinson v. Belcher, 140 S.BJ. 

412, 87 Ga.App. 412. 

IlL—^Paramount Pictures Distribut¬ 
ing Corporation v. Oehrlng, 288 
IU^Alpp. 681—Worley v. The Hold¬ 
ing Corporation, 261 IlLApp. 313, 
reversed on other grounds 181 N. 
H 307, 348 HI. 420-^ame8 J. 
White ft Co. V. De Tarnowsky, 202 
IlLApp. 234. 

Ind.—Avery v. Citizens’ Loan ft 
Trust Co., 180 N.E. 28, 94 Ind.App. 
161—Ross V. Andrews, 129 N.E. 
244, 74 Ind.App. 481. 

Iowa.—Scott V. People’s Monthly Co., 
228 N.W. 263, 209 Iowa 503, 67 A. 
HR. 418. 

La.—^BYlede v. Myles Salt Co., App., 
177 So. 106—Relmann Const Co. v, 
Heinz, 137 So. 866, 17 LaApp. 687. 
Masa—Comstock v. Blltmore Amuse¬ 
ment Co., 116 N.E. 681, 227 Masa 
146. 

Mich.—Clore v. Zimmerman, 247 N. 

W. 177, 262 Mich. 268. 

Mo.—Davis V. Holloway, 296 S.W. 
105, 317 Mo. 246. 

N.T.—Wimple Electric Co. v. Colum¬ 
bus Circle Const Corp., 162 N.T.S. 
969. 

Pa—Servlcised Premoulded Products 
V. American Insulation Co,, 169 A. 
228. 104 PaSuper. 469. 

Tenn.—Lloyd Thomas Co. v. Gros- 
venor, 283 S.W. 669, 144 Tenn. 847. 
Tex.—Land Title Bank ft Trust Co. 
v. United Sav. Bank of Detroit 
Mich., Clv.App., 117 S.W.2d 847— 
Moers v. Herron, ClvApp., 35 S.W. 
2d 469—Liquids Dispatch Line v. 
Texas Power ft Light Co., Civ.App., 

6 S.W.2d 169, ^rror refused—Pres- 
cott-Phoenlx Oil ft Gas Co. v. Gilli¬ 
land Oil Co., Clv.App„ 241 S.W. 
776. 

Wis.—Hooper v. 0. M. Corwin Co., 
226 N.W. 822, 199 Wla 189. 

18 aJ. p 777 note 97. 

Bvidenoa held snAoleut 
To show acceptance and ratifica¬ 
tion of services In procuring forb^ 
ance and withholding of foreclosure 
proceedlnga—^Robinson v. Riverside 
Plaza Corporation, 248 HLApp. 242. 

4L Colo.—^Pierce v.' Marland Oil Co. 

of Colorado, 278 P. 804, 86 Colo. 69 
18 C.J. p 777 note 98. 


6. N.T.—^Funk ft Wagnalls Co. v. 
Bruenn, 142 N.T.S. 291. 

13 C.J. p 777 note 99. 

& U.S.—Maloney Tank Mfg. Co. v. 
Mid-Continent Petroleum Corpora¬ 
tion, C.C.A.OkL, 49 F.2d 146—Sa- 
pulpa Petroleum Co. v. McCray, 
CC.A.Okl., 4 F.2d 646, certiorari de¬ 
nied McCray v. Sapulpa Petroleum 
Co.. 46 S.Ct 21, 269 U.S. 661, 70 
L.Bd. 412—Stark Electric R. Co. v. 
McQInty Contracting Co., Ohio, 238 
P. 667, 161 C.C.A, 607. 

Ark.—Shultz Const Co. v. Crawford 
County Bank, 82 S.W.2d 177, 182 
Ark. 669—Ogletree v. Smith, 8 S. 
W.2d 688, 176 Ark. 697—McClin- 
t'ock V. Garrison, 291 S.W. 94, 178 
Ark. 1182. 

Conn.—Pesta v. Strausa 109 A. 161, 
94 Conn. 60L 

La!—Myevre v. Liberty Realty ft Se¬ 
curities Co., 100 So. 694, 166 La. 
496—Charles v. Poer, 126 So. 782, 
12 La.App. 667. 

Masa—Lunn ft Sweet Co. v. Wolf- 
man, 167 N.E. 641, 268 Mass. 845— 
Aldan Brers. Co. v. Dunn, 162 N.E. 
778, 264 Mass. 865. 

Mich.—Eggleston v. Mann, 226 N.W. 
224, 247 Mich. 684—Marsh v. Bar¬ 
nard, 210 N.W. 478, 236 Mich. 471. 
N.Y.—O’Shaughnessy v. Shaw, 201 N. 
T.S. 472, 206 App.Div. 45,8—Rosen¬ 
baum V, Browning, 172 N.T.S, 181. 
Okl.—Billings v. Eagle Printing ft 
PubUshlng Co., 221 P. 13, 96 Okl. 
168—^Billings v. News Pub. Co. of 
Enid, 221 P. 12, 96 Okl. 167. 
Pa.—Columbia Produce Co. v. Tis- 
• kowitz, 3 A.2d 990, 184 Pa.Super. 
146. 

R. I.—Atlas Sheet Metal Works v. 
Campbell 186 A. 489, 48 R.I. 160. 

S. D.—Thompson Yards v. Van Nice, 
239 N.W. 768, 69 S.D. 806. 

Tex—John Maynard Lumber Co. v. 
Brazen, Civ.App., 28 S,W.2d 877, 
error dismissed—Express Pub. Co. 
V. Perry, Civ.App., 10 S.W.2d 674— 
Southwestern Graphite Co. v. Bur¬ 
net Nat Bank, Civ.App., 265 S.W. 
676. 

18 C.J. p 777 note 1. 

"Written contract Is high evidence 
of the Identity of the contracting 
parties and terms of agreement."— 
Detroit Fidelity ft Surety Co. v. 
First Nat. Bank, TexClv.App., 66 
S.W.2d 406, 407. 

7. Ind.—Lester v. Hinkle, 168 N.E. 
179, 90 Ind.App. 193. 

Tex-nJohn Maynard Lumber Co. v. 
Brazen, Civ.App., 28 S.W.2d 877* 
error dismissed. 

13 GJ. p 777 note 2. 

a Wash.—Grlflln v. Lear, 212 P 
271, 128 Wash. 191. 
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a Ill.—See Maglnn v. Levy, 211 Ill. 
App. 300. 

Me.—^Forgloni, etc., Co. v. Burnham, 
93 A. 833, 113 Me. 332. 

18 C.J. p 777 note 3. 

Evidence to show necessity for for¬ 
mal execution 

(1) The circumstance that the par¬ 
ties to a contract intend a formal 
contract to be drawn up is strong 
evidence to show that they did not 
Intend the previous negotiations to 
amount to an agreement.—Adams v. 
Hazen. 96 S.E. 741, 123 Va 304. 

(2) Negotiations between plaintiffs 
and representatives of defendant cor¬ 
poration were held, on the evidence, 
not to have resulted In a contract 
binding on defendant, but to have 
been prelimlnars^ only to the making 
of a written contract with the ap¬ 
proval of defendant's executive com¬ 
mittee, In case its terms were finally 
and definitely agreed on.—^Burwell v. 
American Coke ft Chemical Co., CC 
A.Ma, 7 F.2d 435. 

Evidence heia to show merger of 
Orel into wxlttui contract 

U.S.—McDonnell v. General News 
Bureau, C.C.A.Pa., 98 F.2d 898. 
Tentative oral agreement 
Evidence that parties contemplated 
execution of formal written contract 
Is some evidence that their prior 
oral or other Informal agreement by 
correspondence was merely tentative. 
—Universal Products Co. v. Emer¬ 
son, 179 A. 387, 6 W.W.Horr., Del, 
563, 100 A.L.R. 956. 

I®. N.C—^Hughes v, Crocker, 62 S. 
Bl 429, 148 N.C 818, 128 Am.SJl. 
606. 

11. N.T.—In re Meehan’s Estate^ 
221 N.T.S. 768, 220 App.Div. 477, 

13 CJ. p 777 note 5. 

14 Cal.—Force v. Hart, 289 P. 828, 
209 Cal. 600. 

La-—Kemaghan ft Cordlll v, Uthoff, 
141 So. 866, 174 La. 880. 

S.C.—Cline V. Southern Hy. Co., 96 
S.E. 582, 110 S.C, 534. 

Tex—Detroit Fidelity ft Surety Co. 

V. First Nat Bank, CIv.App„ 66 S. 

W. 2d 406. 

W.Va.—Rudman v. Board of Educa¬ 
tion of Independent DIst of Kav- 
enswood, 114 S.E. 268, 91 W.Va. 
781. 

9 CJ. p 884 note 64—13 CJ. p 777 
note 6. 

XiMiguage ttssd 

Where testimony shows parties 
agreed to do definite thing, it Is not 
necessary that the language used In 
making agreement should be given 
In evidence.—Hohman v. Hohman 
165 A. 812, 164 Md. 694. 
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and as to proof of the consideration for the con- | tractit and, likewise, as to proof of mntnali- 


HvldMiM heW infflelAiit to show 

tt'nns <if contract iih contended. 

TT.S.-“<«ill V, Hcnjutnin Franklin Re¬ 
alty & Ilitldlnif Co., 43 F.2d 337, 
ccriinniri dciilcd .H S.Ct. 108, 282 
TT.S. «ni!, ,76 L.I<M. 788—Smith v. 
Southern Pry Dock & Shlphuildlng’ 
Co.. 13 P.3d 112-w 

Charlcii I’lltncr & Song v. Kelly, C. 
t?.A,i:r,;t f. bst. 

Ark.- C. A. llci'H & Co. V. Overton, 
744 S.W. 4ifi, ir.8 Ark. 640. 

Cal. Mvnim v. Uchno, App., 84 P.2d 
n»:i I>nnrlrcth v. South Coaet Rock 
Ci>., 7'.1 I^2«^ 726, 138 Cal.App. 467— 
Tennant v. Wildn, 277 P. 137, 98 
('al.App, 437- tlrcen v. Connell, i76 
I* 4V7. iil ttal.App. 825—Jones v. 
StevciiM. 27! P. 684, 94 .Cal.App. 
602--.lMhnwtn v. Scclye, 26i P. 046, 
7.1 ('al.Aiip. 792—Itarclay McCowan 
<Ti», V. .Steele, 226 P. 782, 66 Cal. 
App. 218. 

Conn.' - Ferrie Con»t. Co. v. Beard, 
t;M'. A. httl. 113 Conn. 734. 

1M\ Kverett v.' K.irxyljwkl, 72 F.2d 
T:12. «3 App.I».a 360. 

tl.H. Jn*-cpti C'lfUa C(», V. Hawkins, 
iTit S.l'J. i;.H, 69 tla.App. 626. 

III. .Sli’eiicnreuler Uroa'v. Bowes, 
2;i3 III.App. t4.1>-UUHHell v. Tev- 
nan, III.App. 143. Sco Biossat 

V. tslppiti<*olt, 2(14 IIl.App. 283— 
perfect ton I’ulverlsInK Mills v. 

Keiaer, 293 Ul.App. 383. 

Iowa. - (Mlnmn v, Litploy. 266 N.W. 
7.19. 218 Iowa 1938—Cttldlx^ck Tool 
A; .MfK. Of*. V. ftmulKmph Mtg. Oo.^ 
1st! N’.W. I>li9, 193 Iowa 432. 

Ky.' •.Noel V. Kvenltiff Post Co.. 261 
H,VV, 189, 19V Ky. 437. 

{#n.- I led Well V. TnttKipnhoa Parish 
NeWf*. m So. 70, 174 La, 694— 
VV'Ickllfre V. (’wiper A Spcrlor, 120 
So. 62, 197 l*a. 6H9—DalKara v. 
.New flrtenna l«nnil tio.. Ill 8o. 371, 
192 Irft, 891 'Aiirmn v. Woods, 104 
Ho. 491, lli8 I*u. 663—Way v. Brow- 
nter, s\pi>,( t.'i.f Stt, 469—Motion Pic* 
t«re Ad\ertt.»i«K 4Jo. V. Capcllo, 187 
Ho. 877, IH Istt.App. 642—Pugh V. 
Kylep.H, 136 So. 76. 16 lituApp. 676 
■ .Aiulry A Keitel v. Kwlnn, 180 So, 
879, 16 Ln.App. 272-HannagrlfE A 
I'ldittoiulfum V. Iloyet, 186 So, 684, 
13 leU.App. 382 -Minor v. Kahn. 
123 So. 429, 11 U.App. 281—God- 
elmfu SuKtira v. Wiley, 122 So. 161, 
1(1 U.App. fiV7 Truft V. Clover- 
dale, 121 Ho, 232. 9 U,App. 439. 

Mleh, '.Minke v. Seeley, 256 N.W. 
«8S. 299 MJeli. 208- mow V. Lesoh. 
261 N.W. :t6S. Sar* Mich. 126—MI- 
ehaela v, I'lnlen, 176 N.W, 465, 208 
Mlet). 435 lloffinnn v. WIIkle-Ren- 
ehnr«l-*ltir«UtieP Cu.. 162 N.W. 101, 
196 Mleh. 487. 

Mtiui.- tr<idi.ion V. laftkc RcKlon Pro- 
tiuee t‘o.. 247 .N.W. 630, 188 Mina. 
42B -ItankerV Life Co, v. Farmers' 
State Itank of Wllmont, 247 N.W. 
339, US Minn. 341 —Uve v. Uubca, 
319 N.W. 493, 174 Minn. 439—Grif¬ 


fith V. Dowd, ' 168 N.W. 420. 188 
Minn. 806. 

Mo.—Minks Bros. v. Glllolz, App., 256 
S.W. 616. 

N.J.—Williams v. M. B. Blatt Co., 
123 A. 862, 95 N.J.B(i. 826—Kllnk v. 
Frish. 136 A. 803. 6 N.J.Miac. 196. 
N.T.—Reinlta v. Prosperity Co., 267 
N.T.S. 29, 144 Mlsa 33. 

Or.-Portland Pulley Co. v. Breeze, 
199 P. 967, 101 Or. 289. 

Tenn.—^Hood Rubber Co. v. Malone, 8 
Tenn.App. 466. 

Tex.—Blackwell-Weilandy Co. v. Sa¬ 
bine Supply Co.. av.App., 64 S.W. 
2d 410—Spinner Lumber Co. v. 
Burwood Realty Co.. Civ.App., 6 S. 
W.2d 229—^Lattimore v. Puckett & 
Wear. Clv.App., 161 S.W. 961. 
Waah.—Short v. Dolllngr, 85 P.2d 82, 
178 Wash. 467—Dickson v. Darnell, 

167 P. 987, 98 Wash. 801. 

Wla—Preston v. La Belle View Cor¬ 
poration, 212 N.W. 286, 192 WIs. 
168. 

Xvldenoe held Innfflolaat to show 
terms as contended.. 

Ariz.—Waddell v. White, 78 P.2d 490. 
Cal.—^Mayers v. San Francisco CJor- 
nice Co., 156 P. 986, 29 CalApp. 
485. 

Com^x.—^Zajonc v. Szrzepkowskl, 141 
A 661, 107 Conn. 632. 

Ga.—Homer v» Bssennan, 167 S.B. 

237, 43 GaApp. 729. 

Iowa—0. H. Dunlap & Son v. Marek. 
209 N.W. 296. 

Ky.—Sullivan v. Green’s Adm'rs, 18 
' S,W.2d 868, 280 Ky. 44—Bngfle v. 
Childers, 8 S.W.2d 222, 228 Ky. 
210 . 

La.—J. B. Bealrd Corporation v. 
Woodard, App„ 147 So. 612—^Nolan 
y. Great Southern Wirebound Box 
Co., 127 So. 98, 12 La.App. 688. 
Me.—Fogg V. Hall, 178 A 66, 183 Me. 
322. 

Mo.—Camey v. Eubanks, App., 81 S. 
W.2d 662—Clay v. Algire, App., 9 
S.W.2d 870. 

KT.—Mara v. Tunney, 268 N.T.S. 
191, 286 App.Div. 82—Nocero t. 
Denltto, 208 N.T.S. 601, 212 App. 
Dlv. 863. 

N.D.—Beers v. Schallem, 161 N.W. 
667, 36 N.D. 46. 

Or.—Lytle v. Ramp, 172 P. 608, 88 
Op. 606. 

Pa.—Abbott V. Automobile Finance 
Co., 186 A 228, 287 Pa. 606, 

R.I.— Argentleri v. P. B. Harding 
Const Co., 99 A 1022. 

Tex,—A F. Day Const Co. v. Hub¬ 
bard, OiV.App., 122 S.w.2d 698, er¬ 
ror granted—Brlggs-Weaver Ma¬ 
chinery Co. V. Ritchie, Clv.App„ 
108 S.W,2d 942. 

Utalj.—^Pike v. Clark, 79 P.2d 1010. 
Wash.— flvarz v. Dunlap, 10 P.2d 975, 

168 Wash. 74—Mendel v. Tocum, 
218 P. 462, 124 Wash. 69. 

Wis.—'Wagnep-Larscheld Co. v. Fair- 
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view Mausoleum Co., 308 N.W. 241, 
190 WIs. 867. 

14 Cal.—^Flrst Trust & Savings 
Bank of Pasadena v. Coe College, 

47 P.2d 481, 8 Cal.App.2d 196. 

Mo.—Cook V. Harrington, App., 64 
S.W.2d 436. 

Wash,-^ones v. SheU Oil Co., 8 P.2d 
141, 164 Wash. 648. 

18 C.J. p 777 note 7. 

Proof of one oonsldezatlon for con¬ 
tract not Inherently inconsistent 
therewith does not disprove others.— 
Chicago, B. & Q. R. Co. V. Vanden- 
Boom, Mo.App., 80 S.W.2d 186. 

Svidenoe held nUflolent 

(1) To show consideration. 

Ala.—Robinson v. Wampold-Loeb 
Shoe Co., 155 So. 812. 26 AIaApp. 
167. 

Art—^Nakdlmen v. First Nat. Bank, 

6 S.W.2d 506, 177 Ark. 308, certio¬ 
rari denied 49 S.Ct 32, 278 D.S. 
685, 73 L.Ed. 652. 

CaL—Chainey v. Shostrom, 6 P.2d 
853, 119 CatApp. 287. 

Ill.—Hagen v. MaeVeagh, 6 N.B.2d ' 
677, 288 ni.App' 1. 

Kan.—Grllley v. Myers, 207 P. 844, 
111 Kan. 431. 

La.—^Harper v. Nowlin, App., 169 So. 
479. 

N.H.—Carter v. Provo, 180 A 268, 87 
N.H. 869. 

Tex.—^Robertson v. Langford Inv. 

Co., Civ.App., 60 S.W.2d 1079. 

Wash.—^Nelson v. City of Seattle, 88 
P.2d 1084, 180 Wash. 1—Qrgurlno- 
vich V. B. C. Peck ft Co., 19 P.2d 
928, 172 Wash. 116. 

(2) To show want of considera¬ 
tion. 

Cal.—^Bates v. United Const Co., 263 
P. 828, 81 Cal.App. 295. 

Minn.—Crulckshank v. Bills, 226 N. 

W. 192, 178 Minn. 108. 

Neb.—Peerless Battery Mfg. (3o. v. 

Hand, 192 N.W. 228, 109 Neb. 696. 
Tbx.—White v. Hill, ClvApp., -283 S. 
W. 629. 

(8) To Justify finding that con¬ 
tract for employment of seller by 
buyer was Independent agreement 
and not the consideration for sale, 
in action for breach of contract for 
sale of business providing that sell¬ 
ers would not engage In Bu<ih busi¬ 
ness while buyer carries It on In 
town named.—Torlan v. Fuqua, 194 
S.W. 369, 176 Ky. 428, L.R.A1917F 
261. 

BvULaiioa hald InrafilolBat 

(1) To show consideration.—Camm 
ft Hedges Co. v. Bank of Covelo, 280 
P. 962, 208 Cat 246. 

(2) To show want of considera¬ 
tion. 

Conn.^acobs v. Street HO A 848, 
96 Conn. 248. 

Idaho.— Citizens' Bank ft Trust Co. 
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ty,14 conditions,15 time of taking effect,16 dura¬ 
tion,!^ and construction.16 By way of illustration, 
inability to produce a contract which has been ful¬ 
filled is not conclusive against its existence ;16 a 
contract cannot be established by evidence of a con¬ 
versation in which a party states mere conclu¬ 
sions a check is not in itself evidence of a 
loan;2i and a letter to be regarded as confirma¬ 
tory of a business conversation should be written 
as soon after the close of the conversation as pos¬ 
sible, and not later than the night of the same day, 


In Louisiana, by statute, contracts involving more 
than five hundred dollars must be proved by at least 
one credible witness and one other corroborating 
circumstance.^^ 

§ 605. Reality of Consent 

To establish the absence of reality of consent of the 
parties to a contract, clear and convincing evidence Is 
required. , 

When absence of reality of consent to a contract 
is in issue, clear and convincing proof of such fact 
is required. 

Mental incapacity. One who alleges the mental 


if circumstances will permit^^ 

y. Pocatello Mllllnfif & Elevator Co., 
240 P. 186, 41 Idaho 403. 
IlL—Hageu v. MaeVeagh, S N.E.2d 
677, 288 ni.App. 1. 

La.“Heard v. Monroe Sand & Gravel 
Co., 121 So. 642, 9 LaApp. 668. 
Minn.—Flick v. Bllla-Hall Co., 166 
N.W. 186, 138 Minn. 364. 

S.D.—Coffey, Carr & Coffey v. Carl- 
berg Co., 212 N.W. 496, 61 S.D. 117. 
(3) To show such Inadequate con¬ 
sideration as to establish Araud.— 
• Price’s Ex’r v. Barham, 187 S.E. 611, 
147 Va 478. 

Porbsanuioe to sue as consideratloiL 

(1) The question whether there 
was forbearance to enforce payment 
of a demand as consideration la one 
of fact, and the Inference may be 
drawn from circumstantial as well 
as dlrec't evidence. 

Minn.—^McDonald Bros. Co. v. Koltes, 
192 N.W. 109, 166 Minn. 24. 

Tenn.—Service Stamp Co. v. Ketchen, 
10 TennApp. 69. 

(2) Mere forbearance to sue with¬ 
out an agreement to such effect Is 
not a sufEclent consideration for a 
promise to pay another's debt, but 
such agreement may be Implied from 
actual forbearance to sue. In connec¬ 
tion with other circumstances.— 
Cowan V. Browne, 206 P. 432, 63 
Mont 82. 

Partial fallnie of oonsldeiatlon 
While plea of total failure of con¬ 
sideration Includes partial failure 
thereof, evidence must show extent 
to which consideration failed before 
there can be verdict giving buyer 
benefit of partial failure.—Frank & 
Meyer Neckwear Co. v. White, 124 
S.E. 116, 32 GaA.pp. 618—^Prescott v. 
Seacoast Fertiliser Co., 117 S.E. 264, 
30 Ga.App. 193. 

14. Or,—Manary y. Eunyon, 73 P. 
1028, 48 Or. 496. 

13 C.J. p 778 note 8. 

15. Cal.—Borgmeyer v. Solomon, 190 
P. 1043, 47 Cal.Apn. 620. 

Colo.—Zion Baptist Church v. Bie- 
bert 28 P.2d 799, 94 Colo. 69. 

La.—Rehm v. Sharp, App., 144 So. 
78—Lomax v. Baker, 128 So. 720, 
13 La.App. 669—Roman v, C&ruso, 
124 So. 818, 11 LaApp. 624. 


Mont—Orem v. Hansen Packing Co., 
7 P.2d 646, 91 Mont 222. 

13 C.J. p 778 note 9. 

1& Mo.—^Vardeman v. Bruns, App., 
199 S.W. 710. 

Wash.—Rotter v. Wendorf, 260 P. 26, 
140 Wash. 693. 

17. Ark.—Wolff v. Alexander Film 
Co., 66 S.W.2d 424, 186 Ark. 848. 

Ill.—See Batchers’ Advocate Co. v. 
Autovacuum Refrigerating Co., 206 
IlLApp. 640. 

La.—Davis v. G. M. Lomax Lumber 
Co., 188 So. 510, 173 La. 691. 

13 C.J. p 778 note 10. 

18. XT.S.—^Lewyn y. Paths Exchange^ 
C.C.A-N.J., 35 F.2d 129. 

13 aj. p 778 note 11. 

Evldenoa bald suffloient 
To show proper construction. 
U.S.—Ohmer v. Allen, C.C.A.Ohio, 79 
F.2d 942—^American Concrete Steel 
Co. v. Hart C.aAJ7.T., 286 F. 822, 
affirming, D.C., Hart v. American 
Concrete Steel Co., 278 F. 641. 
Ark—Shlbley v. White, 104 S.W.2d 
461—Dewey Portland Cement Co. 
V. Benton County Lumber Co., 63 
S.W.2d 649, 187 Ark 917. 

CaL—^Benchley v. Durkee Famous 
Foods, 17 P.2d 1020, 128 Cal.App. 
604. 

Mass.—Anderson y. Sopp, 8 N.E2d 
269. 

Minn.—Legal News Pub. Co. y. Iron 
Trail Co., 194 N.W. 109, 166 Minn. 
90—Griffith V. Dowd, 168 N.W. 420 
188 Minn. 305. 

Mo.—Cox V. Tutt & Osborn, App., 206 
S.W. 263. 

NJD.—BaJrd v. Fuerst, 286 N.W. 594 
60 N.D. 692. 

Ohio.—Link v. Hill, 169 N.B. 573, 117 
Ohio St 421. 

Tenn.—Fidelity & Deposit Co. of 
Maryland v. Long, 196 S.W. 766, 
138 Tenn. 43. 

Tex.—^Bony v. Gordon, ClvApp., 277 
S.W. 194—Galveston, H. & S. A 
By. Co. V. MeSpadden, Clv.App., 248 
S.W. 464—Hodge v. City of Ft 
Worth, ClvApp.. 196 S.W. 68ff, er¬ 
ror refused. 

Va.—Fix V. Crilghill, 169 S.E. 698 
160 742. 
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Eyldenoe held Insafflclent 

(1) To sustain plaintiff’s construc¬ 
tion of the contract—Plgg v. Hous¬ 
ton & Liggett 8 Tenn.App. 618. 

(2) To show plaintiff formulated 
contract as regards strict construc¬ 
tion against party writing contract 
—McFarland v. GlUloz, 37 S.W.2d 
911, 327 Mo. 690. 

(3) To show construction of con¬ 
tract by parties different from Its 
terms.—Webb-Kunze Consit. Co. v. 
Gllsonite Const Co., 220 S.W. 867, 
281 Mo. 629. 

Suironndlng olzonnurtaaoss 

(1) 'As basis for consideration of 
circumstances surrounding execution 
of written Instrument In ascertain¬ 
ing meaning thereof, existence of cir¬ 
cumstances must be found from evi¬ 
dence and on balance of probabilities. 
—Pettee v. Omega Chapter of Alpha 
Gamma Rho, 170 A 1, 86 N.H. 419, 
affirmed 171 A 441, 86 N.H. 419. 

(2) Where parties drafted contract 
under professional advice in light of 
expert knowledge respecting matter 
of financial and literary Importance, 
it warranted implication that words, 
clauses, and phrases were used with 
appreciation of exact meaning and 
precise application to subject matter. 
-MacDonald v. Page Co., 146 N.E. 
727, 251 Mass. 299. 

Construction of modified agreement 
Communications following at¬ 
tempted cancellation showed that 
parties construed modification as not 
affecting right of cancellation.—Con- 
dlt & Conser v. Moon Motor Car Co. 
276 P. 266, 129 Or. 161. 

19. Mich.—Lamore v. Frlsbie, I N. 
W. 910, 42 Mich, 186. 

30. Neb.—Red Line Mut. Tel. Co. v.' 
Pharris, 117 N.W. 996, 82 Jfeb. 871. 

31. Mich.—Bernard v. Fee, 88 N.W. 
1052, 129 Mloh. 429. 

33. La.—^Des Allemanda Lumber Co. 

V. Morgan City Timber Co., 41 So. 
832, 117 La. 1. 

sa La.—Hannay y. New Orleans 
Cotton Exch., 86 So. 831. 112 La. 
998. 
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incapacity of a party to a contract must establish it I 
by a preponderance of the evidence.^^ A plea of 1 
drunkenness should never be sustained except on 
convincing proof that the alleged drunkenness was 
so complete at the time of making the contract that 
the party was bereft of his mental faculties.^B A 
case of sufficient intoxication is not made out where 
the person who sets up intoxication as a defense to 
his contract is able to remember the morning after 
the contract was made what he had done,28 or 


where he was able to testify as to the draimstances 
attending the transaction.^? When a party to a con¬ 
tract was lacking in mental capacity at the time of 
execution by reason of drunkenness, proof of a sub¬ 
sequent ratification must be clear and convincing.^® 

Fraud. * One asserting that the making of a con¬ 
tract, particularly a written contract, was induced 
by fraud must establish such fact by clear and con¬ 
vincing evidence,28 and if not clear and convinc- 


24, U.S.—Beale v. Glbaud, D.C.N.T., 

15 F,.Supp. 1020, 1022, quoting Ooi- 
pus Jiuls. 

jjel.—Warwlck v. Addlcks, 167 A. 

205, B W.W.Harr. 42. 

Idaho.— Van Meter v. Zumwalt 206 
p. B07, 35 Idaho 226. 

Iowa.—Hull V. Home Life Ina. Co. of 
New York, 240 N.W. 218, 212 Iowa 
890. 

Mich.-Shea v. Siller. 247 N.W. 182, 
2G2 Mich. 279. 

Tex.— Swtnk v. City of Dallas, Com. 
App.. 36 S W.3d 222, reversing, Civ. 
App.. 19 S.W.2d 601. 

13 C.J. P note 17. 

Xvldenoe held infflelent 

(1) To show Incapacity to contract 
j^_la_-.-.Weaver v. Carothers, 163 So. 

201, 228 Ala. 167. ■ 

Aull V. Peterson, 186 N.W. 
965, 200 Mich. 99. 

Nob.—Von liOh v. Graham, 199 N.W. 
653, 112 Neb. 306. 

(2) To show capacity to contract 
Ark.—National Bank of Arkansas v. 

Feibelman, 19 S,W.2d 1015, 179 
Ark- 1162 - o „ 

Ga.—Higgins v. Trentham, 197 S.E. 


Kan.-^row v, Simon, 296 P. 718, 132 

M^h.—Shea v. Siller, 247 N.W. 182, 
262 Mich. 279. 

Miss.—McFadden v. Welch, 170 So. 

003, 177 Miss. 451. 

13 C.J. p 7?8 note 17 [a]. 

nvlAenoe held insojlLolant 
(1) To show incapacity. 

Cal.—Johnson v. Studley, 262 P. 688, 
80 Cal.App. 638. „ , _ . 

Colo.—Bills V. Colorado Nat Bank of 
Denver. 10 P.2d 336. 90 Colo. 489. 
Iowa.—Davidson v. P.per, 265 N.W. 
107, 221 Iowa 171—Ellis v. Allman, 
250 N.W. 172, 217 Iowa 483. ^ 

Pa.—Patterson v. Snider. 167 A. 612, 
305 Pa. 272. 

Va.—Price's Bx'r v. Barham, 187 B. 
B. 611. 147 Va. 478. 

(2) To sustain finding that pWiv 
tire, an incompetent was 
without understanding at Ume o 
execution of contract nought to be 
canceled, under Rev.Codes 19?1 55 
6683. 7665 .—Fleming v. 

Motor Sales Co., 240 P. 376, 74 Mont 
245. _ 

13 C.J. P 778 note 17 [b]. 


85. La.—Emerson v. Shirley, 176 So. 

909, 188 La. 196. 

19 CJ. p 817 note 8. 
iSvldaiLce held sofilclent 
N.T.—Qarvan v. Cuff, 238 N.Y.S. 358, 

227 App-DIv. 596. 
lEvldeiLee held IssuAeient 
Ky.—Turner's Adm’r v. Ward, 266 
S.W, 389, 201 Ky. 295. 

4. Conn.—Caulkin v. Fry, 36 Conn- 
170. 

87. IlL—Bates v. Ball, 72 IlL 108. 

£8b Va.-^Taliaferro v. Emery, 98 8. 

E. 627. 124 Va. 674. 

K U.S.—McDonnell v. General 
News Bureau, C.C.A.Pa.. 98 F.2d 
898—Holt V. Quaker State Oil Re¬ 
fining Co., C.C.A.N.C., 67 F.2d 170 
Barbano v. Central-Hudson Steam¬ 
boat Co., C.aA.N.Y.. 47 F.2d 160- 
Bowen V. B. F. Goodrich Co., C.C.A 
Ohio, 86 F.2d 308 —Milllken-Tom- 
llnson Co. v. American Sugar Re¬ 
fining Co.. C.C.A.Me.. 9 P.2d 809. 
rehearing denied 10 F.2d 978—U. 

S. V. Bighorn Sheep Co., D,C.Wyo., 

9 p 2d 192—Scott V. Empire Land 
Co.. D.aFla., 6 F.2d 873. afllrmed, 
C.C.A.. 24 F.2d 417—In re Wllson- 
Nobles-Barr Co., D.C.Waah., 266 F. 

lAl^Barley V. Wright 1?1 So. 247, 
233 Ala. 283. 

Arls.—Bradley v. Industrial Commis¬ 
sion, 76 P.2d 746, 61 Ariz. 2^. 
Ark^Hosklns v. Adkins, 41 S.W.2d 
753, 184 Ark. 124 —Morrilton Iw 
& Fuel Co. V. Montgomery, 25 B. 
W.2d 16. 181 Ark. l80-3>u Fresne 
V. Paul, 221 S.W. 486, 144 Ark. 

r«oi_Colmar v. Pinckard, 89 P.2d 

2’ir^B CaLApp.2d 313-Ke^^ v* 
Wigert. 23P.2a 
476 —Johnson v. Studley, 262 i:'. 

IdIho!^West V. Prater, 

—Smith v.^Thomas, 245 P. 399, 42 

lllL^mlth V. Smith, 172 N.B. 32, 
840 HU 34 —Winkelman v. Brwm. 
165 N.B. 206, 833 HU 686. 
lowa^-Eckhardt v. Bankers Tmt 
Co.. 273 N.W. 


N.W. 717 —Hogan v. Ross, 205 N. 

W. 208, 200 Iowa 519—Midland 
Mortg. Co. V. Rice, 198 N.W. 24, 

197 Iowa 711. 

Kan.—Hoard v. Jones, 237 P. 888, 

119 Kan. 138. 

Ky.—Rucker v. Rucker, 114 S.W.2d 
770, 272 Ky. 513 —Provident Life 
& Accident Ins. Co. of Chattanoo¬ 
ga, Tenu., V. Ramsey, 75 S.W.2d 
781, 256 Ky. 126 —National Life 
Co. V. Wllkerson'B Adm'r. 71 S.W. 

2d 1034, 264 Ky. 469 —Williams v. 
Reinert, 65 S.W.2d 66. 261 Ky. 344 

_ ^Puson V. Puson, 67 S.W.2d 42, 

247 Ky. 880—Rosa v. Nava. 31 S. 
W.2d 910, 235 Ky. B74—Collins v. 
Isaacs. 21 S.W.2d 484, 231 Ky. 
877 — Jones v. Brammer, 17 S.W.2a 
736, 229 Ky. 649—Kentucky & 
West Virginia Power Co. v. Gil- 
.liam, 276 S.W. 983, 210 Ky. 820 
—Kentucky & West Virginia Pow¬ 
er Co. V. Leslie, 270 S.W. 767, 208 
Ky 246—Southeaatem Land Co. 

V. Jonnard, 249 S.W. 789, 198 Ky. 
604—Roberts v. Parsons, 242 S.W. 
694, 195 Ky. 274—Cornett v. Ken¬ 
tucky River Coal Co^ 196 S.W. 149, 
176 Ky. 718. 

La—Grand Lodge, Benevolent 
Knights of America v. Murphy 
Const. Co., 92 So. 767, 162 La, 123 

_^Butler V. Austin, App., 160 So. 

449. 

Mich,— Schlessler v. Pierce, 196 N. 

W. 804, 225 Mich. 91—Mosher v. 

I Sawyer-Weber Tool Mfg. Co., 194 
N.W. 979, 224 Mich. 808 —^Simmer- 
man V. Peldman. 186 N.W. 496, 217 
Mich. 390. 

Minn.— First Nat Bank v. Schroder, 

' 221 N.W. 62, 176 Minn. 341. 

Mo.—Gross V. Byler, 297 S.W. SSI- 
Mutual Life Ins. Co. of New York 
V Wiesmann, 256 S.W. BOB, 214 Mo. 
li^rsnSggv.KlrksvillePadt. 
Ing Co.. 226 S.W. 1012, 206 Ma 
App. 600. 

Mont— Teislnger v. Hardy, 282 P. 

1060, 86 Mont 180. 

NJ—Ebert v. Gl'^, 158 A. 412, 109 
NjS 496-Levine v. Lafayette 
Bldg. Corporation, 142 A, ^^1* 
N.J.Bq. 121. reversed on other 
grounds 148 A. 772. 105 N.J.E<l. 
632. 


— N.W. NC ^Manufacturers- Oil & Grea« 

r. Jl. a 
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ing, a mere preponderance of the evidence is not 
sufficient but otherwise fraud, like any other 
fact, may be proved by a preponderance of the ev¬ 


idence.3^ Breach of the contract is not evidence of 
fraud in the making'of the contract.33 Fraud may, 
however, be shown by circumstantial evidence.33 


Ohio.—Crites v. Standard Oil Co., 80 
Ohio N.P..N.S.. 282. 

Okl.—^Beatrice Creamery Co. v. Gold¬ 
man, 62 P.2d 1038, 176 Okl. 800— 
Potts V. First Nat. Bank, 287 P. 
1008, 148 OkL 140—^Troup v. Hlne, 
251 P. 43. 120 OkL 282—Chicago, 
K. L & P. Ry. Co. V. Perkins. 242 
P. 636, 115 OkL 233—^Freeman v. 
Sullivan,' 221 P. 460. 96 Okl. 220— 
Davis V. Higgins, '217 P. 193, 96 
OkL 32—Washington v. Morton, 
216 P. 467, 90 OkL 142. 

Or.—^Tokota v. Lindsay, 242 P. 618, 
116 Or. 641. 

Pa.—Certelll v. Braum, 144 A. 408, 
294 Pa. 488—Philadelphia Fixture 
& Equipment Corporation v. Car- 
roll 191 A. 216, 126 Pa.Saper. 464 
—Flocker v. Slrlln, 166 A. 893. 102 
Pa.Snper. 476—^Ferguson Packing 
Co. v. Mlhallc, 99 Pa.Super. 168— 
Renschler v.. Pisano, 38 Lack.Jur. 
167, 61 York 109, affirmed 198 A. 
33. 829 Pa. 249. 

S.D.—M. E. Smith & Co. v. Kimble, 
162 N.W. 162, 38 S.D. 611. 

Tex.—Gulf BltuUthic Co. v. Nueces 
County. ContLApp., 11 S.W.2d 806, 
reversing. Civ.App., 297 S.W. 747— 
Texas Osage Co-op, Rosralty Pool 
V. Brown, Civ.App., 118 S.W.2d 
944—^Brenan v. Eubank, Clv.App., 
66 S.W.2d 618—^Lane v. Urbahn, 
ClvJlpp., 246 S.W. 1070. 

Utah.—Hanson v. Mutual Finance 
Corporation, 87 P,2d 782 , 84 Utah 
679. 

Va-—Waddy v. Grimes, 158 S.B. 807, 
164 Va. 616—Price’s Bx’r v. Bar¬ 
ham. 187 S.E. 611, 147 Va. 478— 
Brame v. Guarantee Finance Co., 
124 S.B. 477, 139 Va. 394. 
Wash.—Marlon Steam Shovel Co. v. 
Aukamp, 20 P.2d 861, 172 Wash. 
466. 

W.Va.—Matney v. Blakely. 124 S.E. 
918, 97 W.Va. 291. 

Wls.—Klosterhuber v. Wisconsin 
State Bank, 260 N.W. 644, 218 Wis. 
191. 

18 C-J. p 778 note 19. 

/ Prinui fade case of actual fraud 
requires proof of known false and 
material representation intended to 
be relied on and relied on to dam¬ 
age of another ignorant of falsity. 
—Morigean v. Lozar, 263 P. 986, 81 
Mont 434. 

Adjnstmeat of meaaim of proof 
Where the circumstances Justify 
it, the law will interpose by adjust¬ 
ing the quality and measure of proof 
to the circumstances to protect the 
weaker party, and, as far as may be, 
to' make it certain that trust and 
confidence have not been perverted 
or abused.—First Nat Bank v. 
Wright 202 N.T.a 774, 207 AppJOiv. 


■621. affirmed 148 N.E, 704, 240 N.T. 
669. 

Inteiligmioa and busiueBs experi¬ 
ence of one seeking to avoid contract 
on ground of fraud is a proper mat¬ 
ter for consideration by trial court 
In determining whether he was de¬ 
ceived by alleged fraudulent repre¬ 
sentations, but is not conclusive on 
that point.—Guy T. Bisbee Co. v. 
Granite City. Investing Corporation, 
199 N.W. 14. 169 Minn. 238. 

Bvldenoe held sofiloie&t 
U.S.—Eelble Operating Corporation 
V. Jarka Corporation, C.(IA.N.T., 
96 F.2d 601. affirming, D.C., 20 F. 
Supp. 647. 

Cal—^Bates v. United Const Co., 258 
P. 828, 81 Cal.App. 296. 

D.C.—Hill V. Marston, 82 F.2d 856, 
65 AppJ).C. 250. 

Ill.—Schroeder v. Otto, 240 ULApp. 
667. 

Kan.—Steele v. Cltixens’ State Bank 
of Manhattan, 227 P. 862. 116 Kan. 
610. 

Me.—Stanley v. Shaw, 115 A. 268, 
120 Me. 483. 

Minn.—^Dayton-Lee, Inc., v. McGow¬ 
an, 279 N.W. 680—First Nat Bank 

V. Blocker, 186 N.W. 292, 150 Minn. 
337. 

N.Y—Babcock v. Clark, 80 N.Y.S. 

471, 79 App.Div. 602. 

Ohio.—S. J. Clarke Pub. Co. ,v. Mann, 
179 N.B. 814, 41 Ohio App. 98. 

Or.—Outcault Advertising Co. v. 

Jones, 289 P. 1118, 119 Or. 214. 
Tex.—Ten-Cate v. First Nat Bank, 
C1V.APP., 52 S.W.2d 828. 

Va-—^Blillhoro Lumber ,Co. v. Au¬ 
gusta Wood Products Corporation, 
126 S.B. 306, 140 Va. 409. 

W.Va.—Baltimore & O. R. Co. v. 

Lafferty, 2 W.Va. 104. 

Wls.—Ward v. Board of Trustees of 
Racine College, 186 N.W. 686, 176 
Wla 168—Dreger v. Tarrant 162 
N.W. 481, 166 Wls. 414. 

13 C.J. p 778 note 19 [b]. 

Evidence held insofiloient 
U.S^—John T. Stanley Co. v. ’Lago- 
marelno, D.C.N.Y., 68 F.2d 112— 
Lyman v. Penn Star Mining Co., 
aC.A,Utah, 16 F.2d 899. 

Cal.—Sweat v. Jameson, 296 P. Ill, 
■112 CalApp. 39. 

Colo.—^Louthan v. Carson, 168 P. 666, 
68 Colo. 478. 

Conn.—^Lloyd & Elliott v. Parke, 162 
A. 826, 112 Conn. 604. 

Qa.—Higgins v. Trentham, 197 S.E. 

. 862—Davidson v. Nalley. Land Se 
Investment Co., 146 S.E. 669, 89 
6a.App. 212. 

Ill—Deddo V. Volpe, 201 m.App. 529. 
Iowa—^Felton v. Thompson, 227 N. 

W. 629, 209 Iowa 29—Proctor v. 
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Hansel 218 N.W. 266, 206 Iowa 
642, 68 AL.R. 153. 

Ky.—Robbins v. Robbins, 66 S.W.2d 
31, 246 Ky. 411. 

La.—^Alexander Hamilton Institute 
V. Smith, App., 181 So. 690—^Heard 
V. Monroe Sand & Gravel Co., 121 
So. 642, 9 La.App. 668. 

Mass.—Farrell v. Chandler, Gardner 
& Williams, 147 N.B. 822, 262 
Masa 841. 

Mich.—Lee v. Stratford Arms Hotel 
Co., 211 N.W. 103, 236 Mich. 620. 

Minn.—Stronge Warner Co. v. H. 
Choate ft Co.. 182 N.W. 712, 149 
Mlnm 30—Germain v. Great North¬ 
ern Lumber Co., 173 N.W. 667, 143 
Minn. SIL 

Mo.—J[>emlng Inv. Co. v. Wasson, 
App.. 192 S.W. 764. 

N.Y.—Harding v. Knapp, 8 N.Y.S.2d 
224. 

S.D.—Midway Farmers’ Warehouse 
Co. V. Foiey, 218 N.W. 607, 61 S. 
D. 288. 

Tex—Woodward ft Hardle v. Mc¬ 
Millan, Civ.App., 34 S.W.2d 867. 

Utah.—Wilson v. Guaranteed Securi¬ 
ties Co.. 28 P.2d 921, 82 Utah 224. 

Wash.—^Marrazso v. Orlno, 78 P.2d 
181—Axtell V. MacRae, 238 P. 934, 
133 Wash. 49u. 

Wis.—Associated Leaders of Lumber 
and Fuel Dealers of America v. 
Hildebrand Lumber ft Supply Co., 
267 N.W. 19, 216 Wis. 271. 

18 C.J. p 778 note 19 [c]. 

20. Iowa.—^lley v. First Nat. 
Bank, 267 N.W. 214. 

18 C.J. p 778 note 20. 

31, Minn.—HIrschman v. Healy, 202 
N.W. 734, 162 Minn. 828. 

N.D.—^Moon v, Martin State Banjc, 
280 N.W. 11, 69 N.D. 862—Rokusek 
V. National Union Fire Ina Co. of 
Pittsburgh, Pa., 196 N.W. 300, 60 
N.D. 123. 

S.D.—Guaranty State Bank of Osce¬ 
ola V. Potter, 208 N.W. 170, 49 S, 
D. 619. 

*32. Okl—Panhandle Co-op. Royalty 
Co. V. Perry, 82 P.2d 823, 188 Okl. 
406—Farmers Union Co-op. Royal¬ 
ty Co. V. Southward, 82 P.2d 819, 
188 Okl 402—^Downtown Chevro¬ 
let Co. V. Niccum, 71 P.2d 967, 180 
Okl 616—Wright v. Medlar, 66 P. 
2d 395, 176 Okl 665. 

33. U.S.—^U. S. V. Bethlehem Steel 
Corporation, D.C.Pa., 23 F.Supp. 
676. ■ 

Ark.—Pacini v. Haven, 106 S.W.2d 

86 . 

Mass.—Capen v. Capen, 126 N.E. 692, 
234 Mass. 866. 

W.Va.—^Matney v. Blakely, 124 SJSL 
918, 97 Va. 291. 

IS GJ. p 778 note 2L 



17 C.J.S. 


CONTRACTS 


Slight evidence of fraud may be sufficient where the 
consideration is grossly inadequate.^* 

Where there is a fiduciary relationship, the proof 
must clearly show good faith,^^5 and relief will be 
granted if the evidence warrants a reasonable sus¬ 
picion that there has been an abuse of confidence.®® 
Proof to establish existence of a confidential re¬ 
lation, where the relation is not so regarded in law, 
must be certain.®^ It is not necessary that the ev¬ 
idence show intentional fraud where a fiduciary re¬ 
lation exists.®® 

Where fraud is admitted, but it is claimed that 
there was a waiver of the fraud and a ratification 
of the contract, knowledge of the fraud must be 
clearly shown.®® Lapse- of time without rescission 
for fraud may be sufficient to establish affirma¬ 
tion.*® 


§ 605 

Mistake. Where it is contended that a written 
contract does not express the true intent of the par¬ 
ties, the evidence of mistake must be clear and con¬ 
vincing,*i and of a higher degree than if the agree¬ 
ment were oral.*® Less evidence, however, is re¬ 
quired to show that the written contract does not 
cover all the matters agreed on than to establish 
that the contract, so far as it is expressed, does not 
truly state the agreement.*® 

Duress. Evidence relied on to establish a de¬ 
fense of duress must establish the fact with rea¬ 
sonable certainty** by clear, cogent, and convinc¬ 
ing evidence.*® 

Undue influence. Circumstantial evidence may be 
sufficient to establish undue influence leading to the 
making of a contract*® 


34. U.S.—RIshel V. Pacific Mut Life 
Ins. Co. of California, C.C.A.G 0 I 0 ., 

78 F.2d 881—WinJet v. Rockwood, 
C.C.A.Minn., 69 F.2d 326. 

Cal.—Herbert v. Lankershlm, 71 P. 
2d 220. 

Ky.—Inter-Southem Life Ins. Co. v. 
Stophenaon, 66 S.W.2d 882, 246 
Ky. 694—Anderson v. Anderson, 
240 S.W. 1061, 194 Ky. 768. 

Tex.—KlnK V. aiett, Clv,App., 81 S. 

W.2d 860, error refused. 

85 . Ill.—^Lerk v. McCabe, 182 N.B. 
388, 349 III 348—Waterman v. 
Hall, 270 Ill-App. 568. 

N.T.—MacLoan v. Hart, 262 -N.Y.S. 
377, 141 Mlsc. 222, reversed on oth¬ 
er grounds 266 N.Y.S. 999, 236 App, 
Div. 762, reargument granted 256 
N.Y.S. 1028, 285 App.DiV. 886, and 
vacate and set aside decision de¬ 
nied 263 N.Y.S. 704, 238 App.Dlv, 
1, finding amended 262 N.Y.S. 1012, 
288 App.Dlv. 864. 

36. 111 .—JSlchhorat v. Blchhorst, 170 
N.E. 269, 388 HL 185, affirming 262 
lli.App. 676. 

jf.Y.—^ixi re Gallagher’s Bstate, 241 
N.Y.S. 759 , 137 Mlsc. 664. 

37. PaJ— Bauman v. Reithel, 163 A. 
880, 302 Pa. 289—In re Null's Es¬ 
tate, 168 A- 187, 302 Pa. 64. 
Bvldenoe held Insuffioleiit to show 

fiduciary relation between father and 
daughter, as reaulred to 
don of proof on latter. In suit to set 
aside contract Ketwea *»ttar and 
daughter.—Bills v. Allman, 260 N.W. 
172, 217 Iowa 483. 

38. Ill.—Hobbs V. Monarch Eefrlg- 
eraUng Co., 200 IlLApp. 1. affirmed 
116 N.B. 634, 277 Ill. 826, L.R.A. 
1917D 847. 

39. Va.— Mlllhoro Lumber Co. 
Auicuste Wood Products Corpora¬ 
tion, 126 S.H. 806, 140 Va. 409. 

40. Mlch.-«eth v. Oxendale, 218 N. 
W. 133, 238 Mich. 236. 


Proof of delay 

While promptness In rescinding 
contract for fraud is primarily for 
trial court, finding of delay, preclud- 
, Ing recovery of amount paid there¬ 
under, must be supported by sub- 
stanilal evidence.-Damerel v. North 
I American Bond & Mortgage Co., 24 
P.2d 237, 183 CaLApp. 290. 

41. Aria—Bradley v. Industrial Com¬ 
mission. 76 P.2d 746, 61 Aria 291. 
j Idaho.—Cream v. Northwestern Mut 
Fire Aaa’u of Seattle, Wash., 66 
I P.2d 762, 66 Idaho 629. 

HL—Smuk V. Hryniewlecki, 17 N.E. 

2d 223, 369 m. 646. 

Ky.—Sheeran v. Irvin, 19 S.W.2d 976, 
230 Ky. 307. 

Mlxm.—Pike Rapids Power Co. v. 
Schwintek, 223 N.W. 612, 176 Mina 
324. 

Pa—Nedwldek v. Larsoa 180 A. 722, 
119 PaSuper. 198. 

Tex.—Keystone Pipe & Supply Co. 
of Texas v. Kleeden, Civ.App., 299 
S.W. 671. 

18 C.J. p 779 note 22. 

BvUegioe held luffideat 
Cal.—Nelson v. Meadville, 64 P.2d 
1116, 19 Cal.App.2d 68—^Roush v. 
Klrkman, 188 P. 863, 42 CaLApp. 
115. 

N.J.—Moore ▼. Brennon Distributing 
Corporatloa cai.i 1®® ■*- ®®®- 
Utah.—^Bennett v. Bowea 238 P. 240, 
66 Utah 444. 

13 C.J. P 779 note 22 Ca]. 

Svidenoe held insuffioleiit 
Cal.— Cloyne v. Levy, 148 P. 224, 26 
CaLApp. 637. 

18 C.J. P 779 note 22 [b]. 


45. Mich.—Lewis v. Doyle, 148 N. 

W. 407, 182 Mich. 14L 
13 C.J. P 779 note 26. 

Proof of threat 

Until a threat has been establish¬ 
ed which will support a legal con¬ 
clusion that duress or menace has 
been employed In procuring a signa¬ 
ture to a contract, the use of tests 
to measure the threat’s effect on an 
Individual mind is unwarranted.- 
Denbow r. Teach, S.D., 278 N.W. 16. 

Bvldenea h^ snfflcLeiit 
CaL—Tiffany & Co. v. Spreckels, 262 
P. 742, 202 CaL 778. 

Kan.-^raves v. O’Brien, 207 P. 198, 
111 Kan. 820. 

BTidfliijca held Insuffioient 

CaL—Johnson v. Studley, 262 P. 638, 

‘ 80 CaLApp. 588. 

Del.—Southerland ex reL Snider v. 
Decimo Club, 174 A. 134, 20 DeLCh. 
312. 

D.C.—Claxton v. Munsey Trust Co., 
296 F. 994, 64 AppJl.G 247. 
Minn.—American Nat Bank of Lake 
Crystal v. Helling, 202 N.W. 20, 
161 Minn. 504. 

N.Y.—Scolaro v. Ensign Improve¬ 
ment Co., 169 N.Y.S. 472. 

Va.—Price’s Ba^r v. Barham, 137 B. 
H. 611, 147 Va. 478, 


42. Pa.—Keystone Axle Co. v. Ley- 
da, 41 A. 477, 188 Pa. 822. 

18 C.J. P 779 note 23. 

43 . Kan.— Mills v. Ruehlin, 29 Ken. 
87. 

44. Colo.— Miner v. Davis, 122 P. 
I 793, 62 Colo. 486. 
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46. Mo.—Knadler v. Stelser, 19 KW. 

2d 1064, 323 Mo. 499. 

13 C.J. P. 779 note 27. 

, Hatters for consideratlim 

(1) Old age. disease, mental weak¬ 
ness, InadeQuacy of consideration, 
and confidential relations should he 
considered In determining whether^ 
contract was obtained by undue in- 
fluence.—Huls v. Lawrence, MoApp., 
300 S.W. 1004. 

(2) Mere opportunity to exercise 
undue influence is insufficient In It- 
Iself to sustain burden of proof of 

undue Influence.—Penn Mut Llf® 



§ 606 CONTRACTS 17 C.J.S. 

§ 606. lllegaHty the facts and circtunstances of the transaction and 

the acts done in pursuance thereof,^® 

Where a contract Is legal on Ita face. Its Illegality 
must be clearly established by a preponderance of the „ __ 

evidence, § 607. Modification 

'll, . . . Evidence to establish a modification of a written con- 

Wnen a contract is legal on its face, its illegality tract must be dear and convincing. 

must be clearly shown^*^ by a preponderance of the Evidence to show a modification of a written con- 
evidence.^® The court may, however, consider all tract must be clear and convincing,®® but it need not 


Ins. Co. V. Mulvaney, 266 N.W. 889, 
221 Iowa 926. 

(3) To show undue Influence, It 
is not enough that one benefited had 
opportunity to exert undue Influence 
and motive for exercising It, but 
there must be undue Influence ex¬ 
ercised In fact, and it must be ef¬ 
fective.—Berg v. Berg, Minn., 276 
N.W. 886. 

XvldMioe held rafllolsnt 
Ark.—Bowen v. Bowen, 29 S.W.2d 
1082, 182 Ark. 1184. 
lowa^Morse v. Slocum, 186 N.W. 

22, 192 Iowa 1080. 

Bvldenoe hdd InsrcffloleiLt 
Iowa.—Bills V. Allman, 260 N.W. 
172, 217 Iowa 482. 

Ky.—Bwlng v. Bwlng, 81 S.W.2d 860, 
268 Ky. 826—Tankey v. Clark, 6 
S.W.2d 274, 224 Ky. 346—Howell 
V. Howell’s Adnfr, 226 S.W. 477, 
189 Ky. 666. 

Mich.—Converse v. Herp, 236 N.W. 
889, 264 Mich. 618. 

Miss.—^McPadden v. Welch, 170 So. 
908. 177 Miss. 461. 

N,J.—Voorhees v. Christie, 126 A. 13, 
96 N.J.B<i. 337, reversing 123 A. 93, 
96 N.J,Ba. 360. 

47. U.S.—Twin City Pipe Line Co. 
V. Harding Glass Co., Ark., 51 S.Ct. 
476, 288 XT.S. 358, 75 L.Bd. 1112, 83 
A.L.B. 1168, reversing, C.C-A., 
Harding Glass Co. v. Twin City 
Pipe Line Co., 39 F.2d 408, cer¬ 
tiorari granted Twin City Pipe 
Line V. Harding Glass Co., 61 S.Ct 
74, 282 ir.S. 825, 76 L.Ed. 736— 
ridellty & Deposit Co. of Mary¬ 
land V. Grand Nat Bank of St, 
Louis, C.CLA.MO., 69 r.2d 177, re¬ 
versing, D.C., 2 F.Supp. 666. 

CaL—Mitchell v. Dllhe^ 74 P.2d 233. 
Idaho.—Olson v. Caufleld, 182 P. 627. 
629, 82 Idaho 808, citing Oorpus 
Jnxis. 

IlL—Deddo v. Volpe, 201 HLApp. 629. 
Ind.—National Mill Supply Co. v. 
State ex rel. Morton, 6 N.E.2d 643, 
109 A.L.R. 1101. 

N.T.—Sayres v. Decker Automobile 
Co., 239 N.T. 73, 146 N.B. 744, re¬ 
versing 201 N.T.S. 944, 206 App.Dlv, 
812. 

■ 13 C.J. p 779 note 28. 

TlolatLon of oximinal law 
That which Would show in a crim¬ 
inal prosecution that a contract was 
in violation of the criminal law will 
also show In a civil action that such 
contract Is Illegal.—Pate v. Wilson 


Bros. Mercantile Co., Tex.CIv.App., 
208 SW. 236, dismissed for want of 
Jurisdiction. 

Evldanoa held to show illegality 

(1) Evidence to warrant a flndlng 
that payment was on condition that 
plaintiff should produce evidence 
needed by defendant for defense of 
the litigation, without any regard 
to the truth of the evidence to he 
produced.—^Luce v. Endaley, 224 S.W. 
619, 146 Ark. 287. 

(2) Evidence to support flndlng 
that contract of sale of business and 
good will with agreement not to re¬ 
engage In the same business In same 
town while purchaser was In that 
business therein was not illegal as a 
combination or trust.—Saye v. Gar¬ 
rard, TexClvA^bp., 204 S.W. 684, er¬ 
ror refused. 

(8) Evidence to show vendors were 
parties to conspiracy to evade alien 
land law, and lights of parties were 
determinable as between persons In 
pari delicto.—Takeuchl v. Scbmuck, 
276 P. 846, 206 CaL 732. 

(4) Evidence to show that con¬ 
tract on which plaintiffs sought to 
recover was Illegal as an agree¬ 
ment, by the stifling of competition 
at public sale, to procure the mer¬ 
chandise at much less th a n Its real 
value,—Rosenkrantz v. Barde 214 P. 
893, 107 Or, 338. 

(6) Evidence to show agreement to 
compound felony. 

Ia—D'A gostino v. Vlvlrito, 180 So. 

120, 14 LaJLpp. 642. 

Ohio.—Swinburne v. Dahms, 162 N. 

E. 776, 29 Ohio App. 890. 

OkL—Singer Sewing Mach. Co v. 

Escoe, 64 P.2d 866, 179 OkL 100. 
S.a—Lawrence v. Hicks, 128 S.B. 
720, 132 S.a 870. 

Bvldenoe held insnffloient 
U.S.—Santa Marla Del Oro Mines Co. 
V. International Mining Corpora¬ 
tion, D.C.DeL, 20 F.Supp. 316. 
■A^rk.—Laughlln v. Price, 28 S.W.2d 
[ 829, 181 Ark. 1146—Smith v. Ryan, 

298 S.W. 498, 176 Ark. 23. 

CaL—Ogden v, Ford, 176 P. 165, 179 
Cal. 243—Day v. Laguna Land & 
Water Co., 1 P.2d 448, 116 CalApp: 
221—Simon Newman Co. v. Woods, 
269 P. 460, 86 CaLApp. 360. 

Ind.—Foster v. North Side Bank, 160 
N.B. 807, 86 IndA.pp. 70. 

Ky.—Maxey v. Pas^ton, 69 S.W.2d 
1005, 248 Ky. 758—Utterback v. 
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Farmers' Nat Bank, 16 S.W.2d 453, 
223 Ky. 827. 

Maa8.--Town Taxi v. Goulston, 191 
N.B. 378, 287 Mass. 325—Reuter 
y. Ballard, 166 N.E. 822. 267 Mass. 
667. 

Mo.—Atkins T. Brown, App., 208 B. 
W. 602. 

N.J.—Dennison v. Dennison, 130 A. 
463, 98 N.J.Eq. 230, affirmed 133 
A. 919, 99 N.J.E4. 883. 

N.T.—O’Rourke B.iglneerlng Const 
Co. V. Booth & Pllnn, 179 N.T.S. 
623. 

Tex.—Ward ▼. Ward, Clv.App., 68 S. 
W.2d 1071, error dismissed—Led- 
num V. Dallas Trust & Savings 
Bank, Clv.App., 192 S.W. 1127, er¬ 
ror refused. 

Wls.—Miller v. Anderson, 196 N.W. 
869, 183 Wls. 168, 34 A.L.R. 1629. 

48. Ala—TJ. S. Fidelity, etc., Co. v. 
Charles; 31 So. 653, 131 Ala 658, 67 
L.RJL 212. 

4a N.J.—Dennison v. Dennison, 130 
A. 463, 98 N.J.EQ. 230, affirmed 133 
A. 919, 99 N.J.Ea. 883. 

N.T.—^Fidelity & Deposit Co. of 
Maryland v. Palmer, 297 N.T.S. 
646, 262 App.Dlv. 56. 

18 aj. p 779 note 30. 

Implication of Illegal agreeanient 
Although agreement to compound 
felony or settle prosecution may be 
Implied from facts and circumstanc¬ 
es, law wlU not impute promise un¬ 
justly or where it would Imply prom¬ 
ise to do not only Illegal, but crim¬ 
inal, act; and robbers' mere expecta¬ 
tion that criminal prosecution would 
not follow If property were returned 
Is Insufficient to show expresjs or Im¬ 
plied agreement to such effect.—^Fi¬ 
delity & Deposit Co. of Maryland v. 
Grand Nat Bank of St Louis, C.CjL 
Mo., 69 P.2d 177, reversing, D.CL, 2 
F.Supp. 666. 

6a Cal.—Columbia Casualty Co. v. 
Lewis, 67 P.2d 1010, 14 CaLApp.2d 
64. 

Idaho.—Molyneux v. Twin Falls Ca¬ 
nal Co., 36 P.2d 661, 666, 54 Idaho 
619, citing Cozpus Svxjb, 

IlL—Robar v. Isham, 142 N.B. 460, 
310 IlL 686—Stresenreuter Bros. v. 
Bowes, 238 IlLApp. 148. 

Ky.—National Union Fire Ins. Co. v. 
Duvall, 104 S.W.2d 220, 268 Ky. 
168. 

La.—Harvey v. Deutchman, 119 So. 
280, 11 LaA.pp. 116. 
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be uncontroverted.6i A preponderance of the ev¬ 
idence will suffice52 so long as it is clear and con¬ 
vincing; otherwise a mere fair preponderance is 
insufficient.53 Waiver of a supplementary agree¬ 
ment, so that the principal agreement becomes ef¬ 
fective, may be established by the correspondence 


§ 608. Rescission 

Proof of rescission must be clear and convincing, and 
inconsistent with the continued existence of the con¬ 
tract. 

The evidence of a mutual rescission must be in¬ 
consistent with the continued existence of the con¬ 
tract, ^5 and proof of rescission of a written contract 
must be clear and convincing,56 although a pro¬ 


of the parties.®^ 

Me.—Spaulding v. American Realty 
Co., 118 A. 322, 121 Me. 493. 
Minn.-^ohn A. Steea Co. v. WiUla, 
186 N.W. 801, 161 Minn. 192—Hen¬ 
ry V. Hutchins, 178 N.W. 807, 146 
Minn. 381. 

Ohio.—Cleveland Metal Bed Co. v. 
Kutz, 160 N.B. 725, 27 Ohio App. 
245. 

Okl.—Black v. Silver, 274 P. 886, 186 
•Okl. 198. 

Or.—Craswell v. Biggs. 86 P.2d 71 
—Glaser v. Haskln, 18 P.2d 1071. 
140 Or. 392. 

Pa.—Sferra v. Urllng;, 196 A. 422, 328 
■ Pa. 161—^Knight v. Gulf Refining 
Co.. 166 A. 880, 311 Pa. 367—Bentz 

V. Barclay, 144 A. 280, 294 Pa. 300 
—Ross V. Pennsylvania Underwrit¬ 
ers Co., 187 A. 62, 123 Pa.Super. 
484. 

Wash,—Poston v. Western Dairy 
products Co., 36 P.2d 65, 179 Wa^ 
73~Clemonts v. Cook, 191 P. 874, 
112 Wash. 217. 

W.Va.—Vaughan Const. Co. v. Vir¬ 
ginian Ry. Co., 103 S.E:. 293, 86 W. 
Va. 440. 

13 C.J. p 779. notes 31, 82. 

Matters properly considered 
In determining existence and terms 
of oral contract changing terms of 
prior written one, acts and conduct 
of parties and circumstances and re¬ 
lations existing between them should 
be duly considered.—Knight v. Gulf 
Roflnlng Co., 166 A. 880, 811 Pf 367. 

Evidence oonvlnolng to Jury is suf¬ 
ficient.—Anstead V. L/OOk, 140 A. 139, 
291 l*a. 336—13 C.J. p 779 note 32 
[a]. 

51. Colo.—Ouldman v. Wilder, 101 
P. 759, 46 Colo. 561. 

13 C.J. p 779 note 38. 

52. Mich.—Doe V. Choinlere, 242 N. 

W. 819, 269 Mioh. 7. 

13 C.J. p 779 note 34. 

63. Minn.—Dwyer v. Illinois Oil Co., 
262 N.W. 837, 190 Minn. 616. 
Evidence held sufficient 
(1) To show modification. 

U.S.—Roberts v. Southern Surety Co., 
C.C.A.N.C.. 33 F.2d 601. 

Cal.—Globe Mfg. Co, v. Harvey, 196 
P. 261, 185 Cal. 265 —Boomer v. 
Muir, App., 24 P.2d 670. 

Colo.—Bank of Center v. Cain, 170 P. 
961, 64 Colo. 286. 

Idaho.—Daahnea v. Panhandle Lum¬ 
ber Co., 64 P.2d 890. 

III.—^Waters v. Universal Store Spe¬ 
cialties Co., X96 Ill.App. 8. 


La.—Boland Mach. & Mfg. Co. v. 

Pavret App., 177 So. 836. 

Masa—^Massachusetts Northeastern 
St Ry. Co. V. Plum Island Beach 
Co., 161 N.E. 84, 255 Mass. 104— 
Martlnlello v. Bamel, 160 N.B. 838, 
266 Mass. 26—Ajemlan v. Robin¬ 
son. 116 N.E. 749. 226 Mass. 73. 
Minn.—Butterlck Pub. Co. v. John¬ 
son, 276 N.W. 277—Mishler v. Nel¬ 
son, 260 N.W. 866, 194 Minn. 499— 
Bukachek v. Blaz^ 177 N.W. 124, 
146 Minn. 498. 

Mo.—Stlpel V. Piggott 269 S.W. 942. 
219 Mo.App. 222. 

Okl.—Seekatz v. Foltz, 247 P. 413, 118 
Okl. 169. 

Or.—Condlt & Conaer v. Moon Mo¬ 
tor Car Co., 276 P. 266, 129 Or. 161 
—Carnahan Mfg. Co. v. Beebe- 
Bowlea Co., 178 P. 233, 91 Or. 802. 
Tex.—^Palmetto Lumber Co. v, Gibbs, 
ClvApp., 62 S.W.2d 120, affirmed 
80 S.W.2d 742, 124 Tex. 615, 102 A. 
L.R 482, motions overruled 32 8. 
W.2d 376, 124 Tex. 816, 102'A.L.B. 
482—Garrett v. Dodson, Clv.App., 
199 S.W. 676, error refused. 

Utah,—Salzner vi Joa J. Snell Es- 
• tate Corporation, 16 P.2d 928. 81 
Utah 111. 

W.Va—^Azure v. Hunter, 132 S.H. 726, 
101 W.Va 191. 

(2) To show that promises of ex¬ 
tra compensation made by superin¬ 
tendent of mining 'company to one 
furnishing lumber to contractor 
building flume for company were in¬ 
definite and uncertain.—Burner v. 
American Bar Quartz Mining Co., 246 
p. 77, 76 Cal.App. 774. 

9 aJ. P 884 note 66. 

Bvldenoe held insuflloiamt ' 

(1) To show modification. 

■Q.S,—^The Jobshaven, C.C.A.N.T., 270 
r. 60, reversing, D.C., The Ijselhav- 
en 269 F. 306. 

Cal.—Hasendahl v. J. D. Halstead 
Lumber Co., 22 P.2d 577, 182 Cal 
App. 206 —Western Oil & Refining 
Co. V. Sullivan, 17 P.2d 166, 128 
CalApp. 819—Doolittle v. Savage 
Tire Co., 165 P. 728, 33 CaLApp. 
476. 

nL—R. B. Hayward Co, v. Lundoff- 
Bicknell Co., 2 N.B.2d 666, 286 HL 
App. 691, affirmed 7 N.B.2d 289, 866 
IlL 687. 

Iowa—Qarretson v. Harlan, 266 N.W. 
749, 218 Iowa 1049 —Wheeler Lum¬ 
ber Bridge & Supply Co. v. Dewey, 
176 N.W. 626. 
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Ky.—McCallum v. Van Fletcher, 266 
S.W. 166. 200 Ky. 545. 

La—Reynolds v. Geo. A. Fuller Co., 
99 So. 412, 155 La 484—Garson 
Bros. V. Wilson, 93 So. 783, 152 La 
536—American Historical Soc. v. 
Gross. App., 163 So. 741—Steeg 
Printing & Publishing Co. v. Auto- 
Lec Stores. 138 So. 899, 18 La 
App. 477, transferred from 134 So. 
746, 172 La 665—^Van Os v. Gray, 
127 So. 76, 12 LaApp. 698. 

Mich.—Munz Spralawn Corporation 

V. White Chapel Memorial Ass’n, 
251 N.W. 410, 265 Mich. 66. 

N.Y.—^Browning v. Fox, 171 N.T.S. 

648, 183 App.Div. 778. 

Gkl.—Black V. Silver. 274 P. 888, 
135 Okl. 198. 

Or.—Turner v. Jackson, 11 P.2d 1048, 
139 Or. 639, affirming 4 P.2J 925, 
189 Or. 539. 

Tenn.—Johnston v. Cincinnati, N. 0. 
& T. P. Ry. Co., 240 S.W. 429, 146 
Tena 135—Alexander v. Grenada 
Bank, 2 Tenn.App. 680. 

W.Vo^Monto v. Gillooly, 147 SJE. 

• 642, 107 W.Va 161. 

Wls.—Southern Surety Co. v. Metro¬ 
politan Sewerage Commission, 204 
N.W. 476, 187 Wis. 206, modifying 
201 N.W. 980, 187 Wla. 206—Brock¬ 
man V, Werner, 186 N.W. 589. 176 
Wia 617. 

(2) To show terms as claimed by 
plaintiff.—^Palmer v. Solon Lumber 
Co., 109 A. 886, 119 Me. 100. 

(8) To show consideration for oral 
agreement modifying written con¬ 
tract for construction of building.-^ 
Cassinelll v. Stacy, 38 S.W.2d 980, 
238 Ky. 827. 

(4) To show authority of archi¬ 
tect to modify a building contract— 
Brown v. Coffee, 121 P. 809, 811, 17 
Cal.App. 381. 

54. Ark.—Head v. Wlnshlp, 297 IS. 
W. 841, 174 Ark. 1179. 

56 . Pa—Pillsbury Flour Mills Co. v. 
Rahoid, 29 PaDist 499, 504, Quot¬ 
ing Oozpna Jnxia 
IS C.J. p 780 note 36. 

56i, Del.—Josloft V. Falboum, 125 A. 
349, 2 ,W.W.Harr. 433— Willard F. 
Deputy & Co. V. Hastings, 123 A. 
83, 2 W.W.Harr. 846. 

HI.— Voris V. Mclver, 171 N.B. 263, 
339 Ill. 840— Selman v. Geary, 166 
N.m 465, 384 XU- 642. 

Ky.—National Union Fire Ins. Co. v. 
Duvall, 104 S.W.2d 220, 268 Ky, 168 
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§ 609 


pondcrance of the evidence, rather than clear pos¬ 
itive evidence above suspicion, has been held suf- 
ficient.B7 Abandonment or rescission may be infer¬ 
red from the acts of the parties.58 Intent to cancel 
must be clearly shown.®® A mere return*® or mu- 
tilation*! of the written agreement is not iA itself 
conclusive. Confirmation after rescission must be 
shown by the clearest of evidence.** 

§ 609. Performance or Breach 

a. In general 

b. Building and construction contracts 


a. In General 

Sufficiency of evidence to prove performance or 
breach of contract Is governed by the general rules of 
evidence. 

Questions as to the performance or breach of 
contracts are governed by the rules as to the weight 
and sufficiency of evidence applicable to civil actions 
generally.*® 

Waiver of performance or breach may be proved 


—Dehlinger v. Graue, 38 S.W.2d 
246, 238 Ky. 461. 

Okl.~Black V. Silver, 274 P. 886, 135 
Okl. 198. 

Pa.—Plllsbury Flour Mills Co. v. Ra- 
hold. 29 Pa.Dl8t 499. 604, quoting 
Ootpos Jails. 

Tenn.—Alexander v. Grenada Bank, 2 
Tennjlpp. S80. 

Wls.—Alexander Hamilton Institute 
V. Hart, 192 N.W. 481, 180 Wis. 90. 
13 C.J. p 780 note 36. 

Uatteis for ooiuddeiatioA 
(ly Receipts for payment, although 
not concliisive, are of probative value 
on issue of rescission of advertising 
contract—Eastern Advertising Co. v. 
Standard Nut Co., 162 N.E. 839, 264 
Mass. 238. 

(2) That photostatlc copies of 
printing showed work not reasona¬ 
bly good will he considered in deter- 
xnlnlng whether there was ground for 
canceling printing contract—^Atwell 
Printing & Binding Co. v. Prairie 
Fanner Pub. Co., 246 IlLApp. 100. 
Evidence hell sufflolent 
Ark.—^Dewey Portland Cement Co. v. 
Benton County Lumber Co., 68 S.W. 
2d 649, 187 Ark. 917. 

CaL—La^e v. Bryant 291 P. 616,108 
Cal.App. 824. 

Ga.—N. C. Foster Lumber Co. v. 

Sykes, 166 3.E. 61, 46 Ga.App. 826. 
La.—^Melde Tile Roofing Co. v. Par¬ 
quet 136 So. 683, 17 LalApp. 348. 
Minn.—Legal News Pub. Co. v. 
George C. Knispel Cigar Co., 172 
N.W. 817, 142 Minn. 413. 

BuUsnoe hold lusuiBolent 
Kan.—Sawtelle v. Cosden Oil & Gas 
Co., 277 P. 46, 128 Kan, 220. 

Ky.—Hill's Adm’r v. HIU, 282 aW. 
760, 214 Ky. 63. 

Minn.—Anderson v. M. Burg St Sons, 
212 N.W. 9, 170 Minn, 63. 

Tenn.—^Alexander v. Grenada Bank, 
2 TenxLApp. 680. 

Va.—Warren v. Goodrich, 112 SJB. 
687. 183 Va, 366. 

57. CaL—Treadwell v. Nickel, 228 
P. 26. 194 C^ 248. 

6& Cal.—Treadwell v. Nlckbl, supra. 
HI—Hayne v. Fenton, 161 N.1L 877, 
821 m. 442. 


Mo.—Conroy Plano Co. v. Pesch, App., 

- 279 S.W. 226. 

Mont.—Kester v. Nelson, 10 P.2d 379, 
92 Mont 69. 

59. DeL-Tjoslofl v. Falboum, 126 A. 
349. 2 W.W.Harr. 438. 

ea N.T.—^Matter of Chamberlain, 
131 N.y.a 246, 146 App.Div. 683. 
affirmed 97 N.E. 1108, 204 N.T. 666. 

61. Mass.—^Hetherington v. William 
Firth Co., 96 N.E. 961, 210 Mass. 
8. 

13 CJ. p 780 note 38. 

62. Cai.—Sutton-Watts v. Samow, 
261 P. 664, 80 CaLApp. 91. 

63. TJ.a—Wm. N. Plynt Granite Co. 

V. Darling, Mo., 178 F. 168, 101 C. 

CX 488. ' 

13 C.J. p 780 note 39. 

Xvldsnoo held sufflolant 
(1) To show performance. 

Ark.—Nakdlmen v. First Nat Bank, 
6 S.W.2d 605, 177 Ark. 303, certlo-i 
rarl denied 49 S.Ct 32, 278 U.S. 
636, 73 L.Ed. 662—Parker v. Ste¬ 
phens, 247 S.W. 898, 167 Ark. 89— 
C A. Rees Sc Co. v. Overton, 230 S. 

W. 665, 148 Ark. 656. 

Cal.—Lawson v. RusconI, 296 P. 628, 
112 Cal.App. 366—Looney v, Scott 
285 P. 76, 71 CaLApp. 308. 

D,C.—Everett v. Korzybskl, 72 F.2d 
782, 68 App.D.a 860. 

UL—Longo V. Lewis, 262 niJLpp. 401 
-^Burge ’Machine Works v, Man¬ 
darin Inn. 226 Ill.App. 358. See 
E. Bucher Packing Co. v. McAllis¬ 
ter, 202 Hl-App. 602—MUler v. 
Bums, 202 IlLApp. 221. 

Iowa,—Collins v. Gard, 276 N.W. 892, 
denying rehearing 274 N.W. 11. 
La.—Jones v. Fowler, App., 186 So. 
40—Triangle Mach. Co. v. Gardner, 
188 So. 681, 16 La.App. 262—Rab- 
inowlts V. Hurwlts-Mintz Furniture 
Co., 138 So. 498, 19 La.App. 811— 
Derbes Caballero & Miller v. 
Checker Cab Co., 126 So. 261, 12 
La.App. 649—Hamilton v. Rocke¬ 
feller, 124 So. 647, 11 La.App. 628. 
Minn.—Thornton Bros. Co. v. Mem¬ 
orial Park Ass'n, 266 N.W. 68, 192 
Mum, 249—Parker v. Fryberger, 
214 N.W. 276, 171 Minn. 881^-R. S. 
Newbold & Son Co. v. Northern 
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Dredge & Dock Co., 176 N.W. 193, 
146 Minn. 88. 

Mo.—Bowman v. Jones, App., 60 S.W. 
2d 203, modified on other groimdp 
Bowman v, C. 0- Jones Bldg. Co., 
68 S.W.2d 718, 332 Mo. 620—Thos. 
Cusack Co. V. Lubrlte Refining Co., 
App., 261 S.W. 727. 

Mont—St George v. Boucher, 274 
P. 489, 84 Mont 158. 

N.M.—Noble v. McKinley Land & 
Lumber Co., 247 P. 648, 81 N.M. 
468. 

N.Y.—Relnlt* v. Prosperity Co., 257 
N.T.S. 29, 144 Misa 88—C. J. 
O’Brien, Inc., v. Stokes, 188 N.T.S. 
172, 192 App.Div. 668—Johnston v. 
Mayfair FUm Corporation, 176 N. 
T.S. 494. 

Pa.—Kast V. Standard Provisions Co., 
194 A. 670, 128 Fa.Super. 568. 

Okl.—Titus V. Miller, 43 P.2d 706, 
171 OkL 649. 

Tex.—Holt V. Wilson, Civ.iCpp., 56 
S.W.2d 680—^HaJU v. Odiome, Civ. 
App., 14 S.W.2d 870, error dis¬ 
missed. 

(2) To show substantial compli¬ 
ance with contract 
U.S.—Busch V. Midland Finance Cor¬ 
poration, CC.A.MO., 64 F.2d 859, 
certiorari denied Midland Finance 
CorporaUon v. Busch, 54 S.Ct. 64, 
290 U.S. 645, 78 L.Ed. 660. 

Iowa.—Lloyd-Thomas Co. v. Collls 
Co., 181 N.W. 22. 

Miss.—Tatum v. Garrett, 78 So. 786, 
112 Miss. 767, motion denied 74 So. 
324. 118 Miss. 460. 

Mo.—Spencer v. Bush, App., 281 S 
W. 1018. 

Ohio.-Dime Sav. Bank of Canton v. 
Morton, 157 N.E. 826, 26 Ohio App. 
167. 

(8) To show timely perforzuance.— 
Thompson v. Minefee, 6 TenmApp. 
118. 

(4) To show performance by de¬ 
fendant 

Cal.—Globe Mfg. Co. v. Harvey 196, 
P. 261, 185 Cal. 266. 

Ind.—Records v. Smith, 126 N.E. 835. 
72 Ind.App. 618. 

Ky.—Vanhook v. Hasty, 260 aW. 987, 
199 Ky. 236. 

N.T.—Collins v. Pebrey, 264 N.T.S. 
460, 142 Mlac. 819. 
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(6) To show aefectlve or negligent 
performance. 

Ga.—Boswell Motor Co. v. Hackett, 
144 S.B. 331. 38 Oa.App. 617. 

La.—Davidson v. Baker Fuel Oil 
Burner Co., 134 So. 108, 16 La.App. 
339. 

N,J.—S. Santlllo, Inc., v. Charles W. 
Harlow Co., 161 A. 62, 8 N.J.Misc. 
505. 

Utah.—Sidney Stevens Implement Co. 
V. Hlntze, 67 P.2d 633, 111 A.LJI. 
331. 

Va.—Buchanan v. Smith & Hicks, 109 
S.1D. 231, 131 Va. 1. 

Wis.—Geiger v. Ajax Rubber Co., 
190 N.W. 831, 179 Wla. 70. 

(6) To show breach. 

U.S.—New Jersey Shipbuilding & 
Dredging Co. v. Long Beach on 
the Ocean, D.aN.T., 12 F.2d 111— 
Beed, Fears & Miller v. Miller, D. 
CPa., 2 F.2d 280, affirmed, C.aA., 
Miller V. Reed, Fears & Miller, 6 F. 
2d 1018. 

Ark.—Wlnberry v. Mitchell, 65 S.W. 
2d 542, 188 Ark. 297—Kruger v. 
Strom. 398 S.W. 882, 174 Ark. 1179 
—Robbins v. Plant, 297 S.W. 1027. 
174 Ark. 639, 69 AL.R. 1128— 
Short V. Thompson, 282 S.W. 14, 
170 Ark. 931—Martin v. Martin. 272 
S.W. 660, 168 Ark. 1168. 

Cal.—^Prledlander v. Stanley Produc¬ 
tions, App., 76 P.2d 145—Palmer v. 
Fix. 286 P. 498, 104 CaLApp. 562. 
Ill.—See United States Lithograph 
Co. V. American Ironing Mach. Co., 
200 111.APP. 17—Harmony Co. v. 
Sanitary Drinking Cup Co., 199 UL 
App. 4X4. 

Ky.—Kammer-Frledman Co. v. Cas¬ 
key, 287 S.W. 977, 216 Ky. 604. 

La.—Slcklnger v. Board of Directors 
of Public Schools for Parish of 
Orleans, 85 So. 212, 147 La. 479. 
N-.j.—Voices, Ino., v. Metal Tone 
Mfg. Co.. 182 A 880, U9 N.J.Bq. 
324, affirmed 187 A 870, 120 N.J. 
Bq, 618, certiorari denied Metal 
Tone Mfg. Co. v. Voices, Inc., 57 
S.Ct. 433, 800 U.S. 666, 81 L.Ed. 
866 . 

N.C.—Queen v. DeHart, 184 S.E. 7, 
209 N.a 414. 

Pa.-Kennedy v. B. W. Rothrock Co.. 

104 A 746. 261 Pa. 580. 

Vt—Gomes v. Lawson, 166 A 14, 
106 Vt 353. 

(7) To show breach by plaintilt. 
Ark.-A M. Collins Mfg.JJo. v. 

Lawrence County Ba nk , 261 S.W. 

■ 27, 164 Ark. 138. 

CaJ.— Netsel v. Mellenthln, 277 P. 

876, 98 CaLApp. 766. 

Ill.—See Hofl v. L. Gould & Co.. 198 
IlLApp. 499. 

N.Y.—Sayer v. Sunderland, 220 N.T. 

S, 409, 219 APP.DIV. 616. 
Okl.-National Builder' v. 

Chickasaw Lumber Co., 264 P. 907, 
130 Okl. 30. ^ . 

Tex—Dyess v. Davey Tree Expert 
Co., Com-App, 44 S.W.2d 911, re¬ 


versing Davey Tree Expert Co. v. spent one hundred and ninety-two 
• Dyesa Clv.App., 24 S.W.2d 776. one hundredths hours In making com- 

(8) To show excuse for defecta— Position corrections in catalogues for 

United Iron Works v. Standard Brass ^l»ich defendant had contracted.— 
Casting Co., 277 P. 183, 98 Cal.App. Steeg Printing & Publishing Co. v. 
517. Auto-Lec Stores, 13S Bo. 899, 18 La. 

(9) To show rt,ht to rocovor for So. 

some Items admitted, where items ^ 

embraced within action were per- (2®) show that plaintiff, whose 
formed under separate contracts, al- is based on performance of eon- 
though Plaintiff may not have been twwst to furnish cows and replace 
entitled to recover for some amounts became incapacitated for use 

set forth In action.—Anderson v. Le- business, conducted by de- 

blang; 211 N.T.S. 613, 125 Mlsc 820. f®udant, had such notice and knowl- 

(10) To nutaln flnatoj that oral '?« “ <»>jMulry and 

atreoment su<d on did not purport ^’f* 

to be an entire eontraet, hut eerer- 


able a. to loading, transporting by v. Lodjlodloe. lOS A. e«5, 93 Conn, 
water, and unloading of defendant’s ‘ ,3 . , 

ties, and that plaintiff therefore ^ 

could recover for loading ties sub- Evidence held lasnldolent 
aequently lost- 7 -Oaage Tie & Timber d) To show performance. 

Co. V. Gorg-Murphy Timber & Grain CaL—Meyer & Holler v. Bowman, 8 
Co., Mo.App., 191 S.W. 1026. 936, 121 CalApp. 112. 

ni\ UL—Wright V. Baird, 249 IILApp. 

^ jurTs Inference jo—Malllnger v. Shapiro, 244 Ill. 

that perfonynce was satlsfactoy.- 228. affirmed 161 N.E. 104, 829 

Laederich. Mo.App., 2 S. ^ ^ ^ 

gan Grocery Co., 207 IILApp. 141 
(12) To justify finding that de- —Page-Davis Co. v. Shaddock, 201 

fendant rescinded an advertising iiLApp. 527. 
contract without Just cause.—^ohn N.T.—Foklne v. Shubert, 206 N.T.S. 


Newton Porter Co. v. Kiewel Brew¬ 
ing Co., 162 N.W. 887. 187 Minn. 81. 

(18) To establish prlma facie case 
entitling plaintiff to bonus, for de¬ 
livery of catalogues prior to dellv- 


811, 210 APP.D1V. 468—Anchor 

Press V.. Trade Lithograph Co., 189 
N.T.S. 81—Edward J. Barton 
Lighterage Co. v. La Brecque (3a, 
183 N.T.S. 170. 


ery date.—Steeg Printing & Publish- Pa.—Solomon v. Ford, 164 A 92, 108 
Ing Co. V. AutorLec Stores, 188 So. Pa-Super, 48. 

899, 18 LaApp. 477, transferred 184 Va—Freeman Stone & Gravel Ca v. 


So. 746, 172 La 666. Wight & Co 

(14) To prove partial performance 
of contract to clear timber land.— (2) To shov 
Hillln V. La Fayette Land & Farm- performanca 


Wight & Co., 163 S.E. 701, 154 Va 
806. 

(2) To show defective or negligent 


ing Co., MoApp., 296 S.W. 248. Qa—Porter v. Davey Tree Expert 

(16) To sustain finding that selly 

14 not le-enteroj hardware busl- ^ jj 2 

" Masa.--Jenne8a y. (Janaidy. 141 N.a 

it interested In new hardware busl- 

S3 In vidnlty o^tMt for whi^ MoI^Curtis v. Wa 241 S.W. 83. 
.taa sii mo.app. 919. 


had not re-entered hardware busi¬ 
ness contrary to contract and was 
not interested In new hardware busi¬ 
ness In vidnlty of that for which 
notes were given.—Graber v. Star 
Hardware Ca, 261 P. 1116, 122 Kan. 
416. 

(16) To sustain finding that serv¬ 
ices In preparing land for subdivi¬ 
sion were performed on entire acre¬ 
age claimed, although, defendant 
owned only lesser acreage.—Sargent 
V. Seymour Finance Corporation, 298 
P. 1034, 118 Cal.App. 723. 

(17) To sustain finding that only 


(8) To show breach. 

UJS.—Gardiner v. Du Pont, N.T., 260 
F. 227, 162 aC.A 863. 

Cal.—^Pacific Rya. Advertising Co. v. 
Lion Clothing Co., 174 P. 878, 87 
Cal App. 865—Ransome Const Co. 
V. Von Schroeder, 167 P. 1144, 84 
Cal App. 475. 

nL—See Cohn v. Flanagan & Bleden- 
weg CO., 196 IiLApp. 491-^ekete 


part of fence signs furnished under ^ Nowak. 196 DlApp. 166. 
contract requiring satisfaction were Tran— Warhert G HeUer & Co. v. 
satisfactory-—Brenner v. Redlick Roudebush, 288 P. 489, 129 Kkn. 
Furniture Co„ 298 P. 62,118 CaLApp. 

843. La-—Blanchard, ▼. Donaldsonvllle 

' (18) To sustain finding that plain- Motors Co., App^ 176 So. 669, 
tiffs, advertising agents, earned the Mass.—Whiting ^ilk Coa v. 
stipulated commission before cancel- neU, 179 N.R 169. 
lation by mutual consent of their Stewart v. Johnson, 147 NJl 860, 
eontrwt—N. W. Ayer & Son v. U. 262 Mass. 287. 

U.bb„ CO, 139 ^ 109, 983 PA 

(19) To sustain finding printer [ 488. 
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by circumstantial evidence,6* and direct evidence dared in the event of default, the slightest evidence 
is not necessary®^ so long as the party asserting will be suffident to show a waiver of such forfei- 
waiver produces evidence suf&dent to convince the ture.®* 

Compensation for performance, and damages for 
A party insisting on a forfeiture of a contract by breach. The general rules as to weight and sufl5- 

reason of failure to perform strictly according to ciency of evidence require that the amount of com- 

its terms must establish his right by dear and con- pensation for performance, or damages for breach, 

vincing proof.®"^ Where a forfeiture may be de- of a contract be established by sufficient evidence.®® 


Mo.—Llewellyn v. Cozard, 215 S.W. 

492, 202 Mo.App. 330. 

N.T.—Hart v.'United Artists Corpo¬ 
ration. 298 N.Y.S. 1, 262 App.Dlv. 
183—Prancini v. B. A. & G. M. Wil¬ 
liams, 285 N.T.S. 262, 246 App.Dlv. 
318—United Thrift Plan v. Gold¬ 
stein, 234 N.Y.S. 592, 184 Misc. 91. 
KC.—^Whitford v. North Carolina 
Joint Stock Land Bank of Durham, 
176 S.B1. 740, 207 N.C. 229. 

Tenn.—Tate v. Betterson, etc., 8 
Tenn.ApD. 696. 

Wash.—Marrazzo v. Orino, 78 P.2d 
181. 

(4) To show breach by plaintiff. 
Iowa.—Shockley v. Paul Davis Dry 
Goods Co., 205 N.W. 966, 200 Iowa 
1094. 

N.Y.—Splvak V. Ajax Dress Co., 181 
N.Y,S. 864. 

Tex—^MeCulloh v. Reynolds Mort¬ 
gage Co., Civ.App., 196 S.W. 665. 
Wash.—Sarusal v. Seung, 165 P. 116, 
96 Wash. 295. 

Wis.—Alexander Hamilton Institute 

V. Hart 192 N.W. 481, 180 Wia 90. 

(6) To show excuse for nonper¬ 
formance or breach. 

D.a—Paths Bxch. v.’ Miller, 278 P. 

997, 61 App.D.a 284. 

Tenn.—Columbia Quarry Co. v. Giv¬ 
ens, Hobbs & Co., 6 TenmApp. 111. 
Vt—Gomez v. Lawson, 166 A. 14, 
105 Vt 868. 

(6) To sustain defense that de¬ 
fendant's breach was Justified.— 
American Paper Products Co. v. Cai^ 
roll, 284 S.W. 803, 290 Mo. 204. 

(7) To establish fraud in perform¬ 
ance.—Steeg Printing & Publishing 
Co. y. Auto-Lec Stores, 188 So. 899, 
18 La.App. 477, transferred 184 So. 
746, 172 La. 666. 

(8) To show that plaintiff did not 
repudiate contract—^Ransome Const 
Co. V. Von Schroeder, 167 P. 1144, 84 
CaLApp. 475. 

(9) To sustain finding that nurs¬ 
ing services were rendered boarder 
until she left, but to show that serv¬ 
ices ended twenty-three days before. 
—Laven v. Cowan, 291 P. 877, 108 
CaLApp. 628. 

18 aj. p 780 note 39 [b]. 

6A Iowa.—Glade v. General Mut. 
Ins. Ass’n of Des Moines, 246 N. 

W. 794, 216 Iowa 622. 

65. Wyo.—Snowball v. Maney Bro& 
& Co., 270 F. 167, 89 Wyo. 84, 61 A. 


L.R. 199, rehearing denied 271 P 
876, 39 Wyo. 84. 61 A.L.R. 199. 

66. Pa.—Anstead v. Cook, 140 A 
139, 291 Pa. 835. 

Positive evidence Is reoulred tc 
prove waiver of conditions affecting 
acceptance of work.—Stewart v. 
Dixie Laundry Co., 6 La.App. 168. 
Waiver rarely Inferred 
Intent to waive rights under con¬ 
tract should be proved and found as 
fact and is rarely to be Inferred as 
matter of law.—H. M. Wade Mfg. Co. 
V. Lefkowltz; 168 S.E. 517, 204 N.C. 
449. 

Seolaratlona or eondnot 

(1) Waiver of written contract 
may be proved by express declara¬ 
tions manifesting Intent not to claim 
advantage, or by so neglecting and 
failing to act as to induce belief of 
intention to waive it—Advance- 
Rumely Thresher Co. v. Bartzat, 206 
N.W. 7, 114 Neb. 36. 

(2) Unexplained delay in enforce¬ 
ment of contract is evidence of waiv¬ 
er and acquiescence In nonperform¬ 
ance.—City of New York v. New 
York Cent R, Co., 9 N.B.2d 931, 276 
N.Y. 287, reversing 296 N.Y.S. 127, 
260 App.Dlv. 743. 

(3) Permitting contractor to con¬ 
tinue work on steamboat hulls after 
expiration of time for completion 
Justified finding of waiver.—^Dravo 
Contracting Co. v. James Rees Sc 
Sons Co., 140 A. 148, 291 Pa. 887. 
Bvidenoe held sufflolent 

U.S.—Champion Spark Plug Co. v. 
Automobile Sundries Co., C.aA.N. 

• Y., 278 P. 74. 

Kan.—Johnson v. Dumond, 287 P. 
249, 130 Kan. 616. 

Minn.—^Morton v. Griggs, Cooper & 
Co., 208 N.W. 218, 162 Minn. 436. 
Bvidenoe held Insufflcleoat 
Ind.—Tribune Co. v. Red Ball Trans¬ 
it Co., 151 N.B. 888, 84 IndApp. 
666, rehearing denied 151 N.E. 836, 
84 Ind.App, 666. 

Iowa.—Eyerly v. Smith, 281 N.W. 

883, 210 Iowa 1066. 

N.Y.—Maintenance Co. v. Langan, 

_ 210 N.Y.S. 169, 126 Misc. 127. 

67. Or.—Johnson v. Peskens, 81 P. 
2d 667, 146 Or. 667, 107 A.L.R. 840. 
Where contraot presoribas test 

which must be measured by opinion 
evidence, court should carefully scru¬ 
tinize evidence and give effect only 
to serious charges constituting more 
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rthan guess, respecting forfeiture.— 
‘logren v. Goetze, TexCiv.App., 71 
S.W.2d 960, error dismissed. 

38. N.M.—^Martin v. New York Life 
Ins. Co., 284 P. 678, 80 N.M. 400, 40 
A.L.R. 406. 

89. Colo.—^Belisomo v. Cereaa* 261 
P. 631, 80 Colo. 826. 

N.Y.—Hyers v. Victorian Realty Co., 
211 N.Y.S. 218, 218 App.Dlv. 658. 
Evidence held eolllolent 

(1) To sustain finding as to 
amount due. 

Ark.—Gravelle Const Co. v. Gregory^ 
42 S.W.2d 987, 184 Ark. 1193. j 
Cal.—Gutleben Bros v. Stevenson, 
268 P. 379, 192 Cal.App. 513. 

Ill.—See Tribune Co. v. McCarthy, 
201 IlLApp. 686. 

Iowa.—Sugarman Contracting Co, v. 
Phoenix Finance System, 248 N.W. 
869. 

'Ky.—^Eureka Coal & Mining Co. v. 

Lemon, 280 S.W. 147, 212 Ky. 830. 
La—Steeg Printing & Publishing Co. 
V. Auto-Lec Stores, 188 So. 899, 18 
LaApp. 477, transferred from 184 
So. 746, 172 La 665—Garson v. 
Colquitt 133 So. 645, 16 LaApp. 
70. 

Me.—Duff V. Holland System, 119 A. 
808, 122 Me. 297. 

Mo.—Baum v. Davis, 86 S.W.2d 767. 
N.Y.—^Title Guarantee & Trust Co. 
V. Pam, 182 N.Y.S. 824, 192 App. 
Div. 268, Banning 156 N.Y.S. 883, 
and affirmed 184 N.E. 525, 233 N. 
Y. 441, reargument denied 135 N. 
E. 904, 233 N.Y. 630. 

N.D.—Johnson Const Co. v. Hildreth, 
186 N.W. 811, 48 N.D. 677. 

OkL—^Tulsa Fuel & Mfg. Co. v. Gil¬ 
christ DrllUng Co., 190 P. 899, 79 
OkL 82. 

Pa—Osterling v. Prick, 181 A. 250, 
284 Pa 897. 

Tex—Dupuy v. Shilling, Civ.App., 27 
S.W.2d 328, error dismissed. 
Wls.—Burmelster v. Wolfgram, 186 
N.W. 617, 176 Wia 606. 

(2) To show that plaintiff was en¬ 
titled to certain items disallowed by 
the trial Judge, but not to all of the 
items claimed by him.—^Finley v. 
Pew, 206 P. 310, 28 Wyo. 342, rehear¬ 
ing denied 206 P. 148, 28 Wyo. 342. 

(3) To support conclusion that 
contractor in action for balance due 
for building and repairs agreed to 
accept payment in five hundred dol¬ 
lar Installments without interest— 
Re lmann Const Co, v. Gluck's Res- 
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Mere opinion evidence has been held insufficient 
Where a breach is sufficiently established, and the 
only question is the amount of damages, the one 
who has violated the contract cannot be permitted 
to reap any advantage from his own wrong by in¬ 
sisting on proof which by reason of his breach can¬ 
not be furnished.^! 


§ 609 

h. Building and Construction Contracts 

The general rule* of evidence are applicable to suf¬ 
ficiency' of evidence to show performance or breach of 
building and construction contracts. 

As in the case of contracts generally, the general 
rules of evidence apply as to the weight and suffi¬ 
ciency of the evidence in an action involving a 
building and construction contract, for example, 
with regard to performance or breach, ^2 ^ vrarranty 
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taurant Corporation, 187 So. 876, 18 
La.App. 43. 

(4) To support flndingf as to price 
of loading and hauling mixed sand 
and gravel, requiring computation 
separately.—Brown & Root v. Hau- 
senlluck, Tex.Civ.App., 293 S.W. 842. 

(6) To sustain finding against 
counterclaim for breach by contrac¬ 
tor.—Bradbury V. Crltea, 281 S.W. 
725. 312 Mo. 694. 

(6) To show that contractor was 
not entitled to more than amount re¬ 
covered against owner.—H. F. Hln- 
ricks & Son v. Lewis, 158 So. 11, 180 
La. 898. 

(7) In action on plaintiffs agree¬ 
ment to make dresses from mate¬ 
rials furnished by defendants, to 
show defendants were entitled to five 
per cent discount for cash on price 
of finished product delivered before 
a certain date.—^Lowensteln v. Si¬ 
mon. 166 N.Y.S. 689. 

(8) In architects' action against 
clients for fees, to authorize denial 
of recovery and allowance of set-o? 
for damages caused by architects’ 
error in plans, on ground that archi¬ 
tects failed to do supervisory work 
required and that error in plana nec¬ 
essitated additional labor and su¬ 
pervision.—Chiaverlnl v. Vail, R L, 
200 A. 462. 

(9) In action for work and labor 
performed, Judgment for plaintiff 
could not be disturbed on theory de¬ 
fendant might be required In future 
to pay for some material used by 
plaintiff, where plaintiff testified 
positively that outstanding bills were 
charged to him.—Harris v. Latti- 
more, Tex.Clv.App., 44 S.W.2d 1037, 
error dismissed. 

Evidence held insnfilolent 

(1) To warrant recovery. 

Ark,—Honslee v. Mobley, 230. S,W. 

17, 148 Ark. 181. 

Cal.—Straus v. Eaton, 190 P. 1088, 

47 Cal.App. 638. 

Mont.—Billings v. Missoula "White 

Pine Sash Co., 292 P. 714, 88 Mont 

822. 

N.Y.—Lyon v. Starr Plano Co., 174 

N.Y.S. 640—Hult V. Goldwasaer, 

163 N.Y.S. 291. 

(3) To authorize recovery for 
more than the value of work done, 
in the absence of evidence as to the 
coat of completing the work.—Sha¬ 
piro v. Mollat, 168 N.Y.S. 723. 
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(3) To authorize machinist’s re¬ 
covery for overtime.^—Moore v. Cu- 
ozzo, 138 A 668, 136 Me. 600. 

(4) Acceptance by railroad con¬ 
tractor of payment of vouchsra for 
contract price of excavation was not 
conclusive against contractor’s claim 
for greater compensation.—Stark 
Electric R. Co. v. McQlnty Contract¬ 
ing Co., Ohio, 238 P. 657, 161 aCA 
607. 

Partial parformaaoa 
In a suit by the obligee against 
the obligor for the full amount of 
the debt stipulated In the contract, 
where It appears that part of the 
Indebtedness has been paid, there 
can be no recovery against defend¬ 
ant for the full amount, nor can 
there he any recovery in any amount, 
where It appears that a portion of 
the Indebtedness has been paid, and 
there is no data sufficiently definite 
to establish the actual balance due 
on the other person’s Indebtedness to 
the obligee.—^Blount v. Fisher & Wil-. 
Us, 121 S.B. 707, 81 Ga.App. 687. 

70. Tex.—Jefferson Cotton Oil & 
Fertilizer Co. v. Pridgen & Con- 
gleton, Clv-App., 173 S.W. 789. 

71. TT.S.—^Hoffer Oil Corporation v. 
Carpenter, C.C.A.OkL, 84 F.2d 689, 
certiorari denied 60 S.Ct 168, 280 

U. S. 608, 74 L.EA 661. 

71 Ill.—See City Engineering 
Const Co. V. Loeffler, 204 IlLApp. 
480. 

R.L—Caputo & McEendall Const Co. 

V. Beilin, 156 A 362. 

Wash.—^Bresemann v. Hlteshue, 275 
P. 543, 161 Wash. 187. 

9 C.J. p 886 uote 81. 

EvldeiLoe beU suAdnit 
(1) To show performance. 

Til —Roekwood Sprinkler Co. v. Phil¬ 
lips Co., 266 I11.APP. 267--Connelly 
V. Wallin, 181 IlLApp. 212—Daw¬ 
son V. Davis, 181 IU.App. 16. See 
Johnson v. Hogg, 202 IllApp. 268. 
Iowa.— Birdsall v. Perry Gas Works, 
161 N.W. 804, I8l Iowa 1268— 
Thomas Plumbing Co. v. Hlppee, 
169 N.W. 169—^Heuer Bros. v. Hei- 
kens, 168 N.W. 486. 

■p-QTi _^Hickman v. Union Oil Co. of 

Wlcblta, 189 P. 391. 106 Kan. 666. 
La.— Tallulah Plumbing & Sheet 
■Metal Works v. Tallulah Housing 
Corporation, 141 So. 819. 

N.J.—Uslan v. Bowen, 166 A 296, 11 
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KJ.MUc. affirmed 1S9 A. m, 
112 N.J.Law 98. 

N.D.—Marshall Wells Co. v. Regan, 
180 N.W. 64, 46 N.D. 125. 

Wash.—Hurd v. Wysong, 318 P. 216, 
126 Wash. 281. 

(2) To show substantial perform¬ 
ance. 

Ark.—Wllmot v. West, 238 S.W. 736, 
148 Ark. 41—Roseburr v. McDaniel, 
227 S.W. 297, 147 Ark. 208. 

CaL—Vila V. Brovelll, 89 P.2d 855, 8 
CaLApp.2d 718—Ledbetter v. B’y- 
Bide Land Co., 202 P. 945. 55 Cal. 
App. 92—Joseph Mnsto Sons-Kee- 
nan Co. v. Pailflc States Corpora¬ 
tion, 192 P. 138, 48 CaLApp. 452. 
Colo.—Louthan v. Carson, 168 P. 666, 
63 Colo. 473. 

Conn.—Chtnigo v. Ehrenberg, 162 A 
806, 112 Conn. 381—^Menga v. Ka- 
bakoff, 148 A 181, 110 Conn. 881. 
Iowa—Miller v. Gray, 217 N.W. 228, 
205 Iowa 1805. 

Ky.—^Kentucky Beaver Collieries et 
al. v. Mellon & Smith, 254 S.W. 
421, 200 Ky. 198. 

La.—Wlckliffe v. Cooper ft Sperler, 
120 So. 52, 167 La. 689—Gorton v. 
J. B. Beaird Corporation, App., 149 
So. 163—Garrett v. Verlander, 120 
So. 492, 9 La.App. 817. 

Mass.—^Morello v. Levakls, 200 N.B. 
271. 

Mich.—^Nurml v. Beardsley, 278 N. 
W. 806, 384 Mich, 166—Kunze v. 
Jones, 166 N.W. 904, 200 Mich. 453. 
Minzu—^Bvensta v. St Olaf College, 
217 N.W. 848, 178 Minn. 
Sampson v. Brince, 177 N.W. 983, 
146 Minn. 101—Snider v. Peters 
Home Bldg. Co., 167 N.W. 108, 139 
Minn. 413. 

N.D.—^Fargo Glass ft Paint Co. v. 

Smith, 266 N.W. 100, 66 N.D. 889. 
Okl.—Kelley v. Hamilton, 189 P. 635, 
78 OkL 179. 

Pa.—Mlgnatti v. Silver, 92 PaSuper. 
472. 

Tex.—Goode v. Ramey, Clv.App., 48 
S.W.2d 719, error refused—Dupuy 
V. Shilling, CivApp., 27 S.W.3d 
823, error dismissed. 

Va—Southgate v. Sanford ft Brooks 
Co., 187 S.B. 486, 147 Va 554. 
Wash.—^Barbo v. Norris, 245 P. 414, 
188 Wash- 627—^Bvans v. Golst 156 
P. 780, 90 Wash. 100. 

Wls.—Burmelster v. Wolfgram, 186 
N.W. 617, 176 Wls. 606. 

Wyo.— Davis-Roblnson v. Patee, 67 
1 P.2d 681, 49 Wyo. 470. 
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of the strength of building,a material deviation tions,^® acceptance of the work,'^® good faith of 
from plans,74 consent to departure from specifica- rejection,77 abandonment,78 termination of work by 


(8) To show breach or failure to 
perform substantially. 

Ark.—Carty v. Kory, 2 S.W.2d 18. 
176 Ark. 1203. 

Cal.—^Powers v. Central Surety ft 
Insurance Corporation, 298 P. 1027, 
118 CaLApp. 786. 

Idaho.—Boyden v. United Mercury 
Mines Co.. 267 P. 880, 46 Idaho 
803. 

Ky.—^Vincennes Bridge Co. v. Walk¬ 
er, 206 S.W. 778, 181 Ky. 661. 

1*.—^P. Olivier ft Son v. Board of 
Com'rs of Lake Charles Harbor 
and Terminal Dlst., 148 So. 12, 177 
La. 157—Stamm-Seheele Mfg, Co. 

V. Young, 104 So. 377, 168 La. 687 
—Orleans Ice Mfg. Co. v. Patomo, 
101 So. 888, 166 Lsu 989—American 
Heating ft Plumbing Co. v. Bet*. 
138 So. 912, 19 La-App. 140. 

N.Y.—Spless Studio v. Landau, 170 
N.Y.S. 964—Cohen v. Frank J. Pel- 
genhauer Co., 162 N.Y.S. 806. 
Tex—St Louis, B. ft M. Ry. Co. v. 

Roberta, Clv.App.. 189 S.W. 669. 
Wash.—Zlndorf v. Roe, 266 P. 107, 
148 Wash. 266. 

Wla.—Borg V. Downing, 266 N.W. 
182. 221 Wla. 463. 

(4) To show compliance with apec- 
Iflcatlona. 

Ala.—Sutton v. Barter, 181 So. 6, 24 
AlaApp. 98. certiorari denied 181 
So. 9, 222 Ala. 76. 

Tex—S’egel v. Hood, Clv.App., 119 

S.W.2d 120, error dismissed. 

(6) To show defects caused by 
plaintllt—Kerfoot v. Schuta, 189 P, 
266, 182 Cal, 572. 

(6) To show partial performance. 
Kan.—Hemingway y. Torson, 266 P. 

26, 126 Kan. 700. 

Mich.—Clark v. Beckensteln, 183 N. 

W. 248, 214 Mich. 261. 

(7) To show allowance of reason¬ 
able time for performance.—J. W. 
Crowdus Drug Co. v. Nichols, Tex 
Clv-App., 194 S.W. 484. 

(8) To show waiver.—Hall v. 
Cook, TexClv.App., 117 S.W. 449. 

f9) To prove that building con¬ 
tractor refused to proceed with the 
work of construction In violation 
of the contract-Becker v. Lincoln 
Bldg. Co, 187 N.W. 882, 218 Mich. 79. 

(10) To show that contractor had 
submitted plans and spedflcatlons 
to, and procured approval of, person 
designated in contract—Bell v. Fred 

T. Ley ft Co., 179 N.E. 294, 278 Maas. 
60. 

(11) To sustain finding that the 
contractor did not famish the archi¬ 
tect with a report showing the exact 
percentage of the naatertala received 
and the percentage of the work In¬ 
stalled, notwithstanding the archi¬ 
tect furnished wrong blank and the 
contractor famished a general state¬ 


ment to the effect that eight per 
cent of the work was done.—Sinnott 

V. Schumacher, 187 P. 106, 46 C!al. 
App. 46. 

(12) To warrant finding that fail¬ 
ure of well to be a good clean hole 
was not due to any failure of own¬ 
er to furnish necessary piping, as 
agreed.—Bain v. White, Tex, 266 F. 
428, 167 C.aA. 666. 

(13) To show, In action to recover 
for drilling an oil well to a certain 
depth, damages caused by defect In 
the casing causing abandonment and 
due, unden the contract, to the own¬ 
er's fault, that the collapse of the 
casing was not caused by driller In 
an effort to recover tools lost In the 
well.—^Hickman v. Union Oil Co. of 
Wichita, 189 P. 391, 106 Fan 566. 

(14) To sustain findings as to re¬ 
fusal of suboontractor to continue 
work unless paid for steel which he 
was obligated to furnish under sub¬ 
contract—Bradbury V. Crltes, 281 S. 

W. 726, 812 Mo. 694. 

(15) To sustain finding that note 
given to secure payment of servic¬ 
es rendered by plaintiff In drilling 
certain wells for water was support¬ 
ed by consideration.—Horachman v. 
Klzlrian, 246 P. 81. 77 Cal.App. 98. 

(16) To authorise denial of coun¬ 
terclaim for damages for fellure to 
clean brick pursuant to contract, on 
theory that owner accepted new 
brick in lieu of uncleaned brick,— 
Melrose Park Wrecking Co. v. Pat¬ 
rick Warren Const Co., IlLApp. 11 
N.E.2d 228. 

(17) To support finding of Inter¬ 
ference with plaintiffs performance 
of contract to paint house.—^Kroop v. 
Soala, 136 A. 601, 6 N.J.Miso, 89. 
Bvldencs held Insnfilolent 

(1) To show performance.—Green 
V. Rella, 238 N.Y.S. 7, 226 App.Dlv. 
308. 

(2) To show substantial perform- 
anca 

N.Y.—Bauman v. James McCreery 
Realty Corp., 167 N.Y.S. 862. 

WIs,—Jensen v. Graham, 228 N.W. 
475, 200 Wls. 867. 

(3) To show breach or failure to 
perform substantially. 

U.S.—Compagnie du Port de Rio de 
Janeiro v. Mead Morrison Mfg. Co 
D.C.Ma, 19 P.2d 168. 

(3al.—Gale v. Dixon, 267 P. 842, 91 
CaLApp. 529. 

DL—See William Krug ft Sons Co. v. 
MacLean Const Co., 207 laApp 
882. 

Iowa.—Hayes v. Ramsey, 217 N.W. 
808, 205 Iowa 167. 

Ma—Bar Harbor ft Union River 
Power Co. v. Foundation Co 149 
A. 801, 129 Me. 81. 
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Mich.—^Nurml v. Beardsley, 278 N.W 
806, 284 Mich. 166. 

Mo.—Craig v. McNlchols Furniture 
Co., App., 187 S.W. 793. 

(4) To show waiver of breach. 

U. S.—Phoenix Tempe Stone Co. v. De 
Waard, C.C.A.Arlz., 20 P.2d 767. 

Cal.—Chester R. Pyle Co. v. Fossler, 
262 P. 699, 200 Cal. 204. 

(6) To excuse completion.—Clarke 

V. Koeppel, 104 N.Y.S. 66, 119 App. 
Dlv. 468. 

(6) To Justify or excuse contrac¬ 
tor’s failure to provide proper pitch 
of roof of building, or to show that 
failure to provide proper pitch of 
roof of building was Immaterial de- 
vlatlon.—Hub Const Co. v. Dudley 
Wood Works Co., 176 N.BL 48, 274 
Mass. 498. 

Tft CaL—Jones, eta, Steel Co. v. 
Abner Doble Co.. 128 P. 290 162 
Cal. 497. 

74. Mass.-Hub Const Co. v. Dud¬ 
ley Wood Works Co., 176 N.E. 48 
274 Masa 493. 

Mich.—Otto Mlsch Co. v. E. E. Davis 
Co., 217 N.W. 38, 241 Mich. 286. 

75. N.C.—Moss V. Best Knitting 
Mills, 180 S.B. 636, 190 N.C 644. 

Pa.—Gloecfcler v. Imrle, 179 A. 883 
118 Pa.Super. 441, 

9 C.J. p 884 note 57. 

7a Cal.—Orr v. Forde, 282 P. 429 
101 CaLApp. 694. 

Ky,—Vincennes Bridge Co. v. Walk¬ 
er, 205 S.W. 778, 181 Ky. 661. 
Mass.—Hooper v. Cuneo, 116 N.E 
287, 227 Mass. 37. 

Mich.—^Plynn v. Barry, 191 N.W 215 
221 Mich. 422. 

9 C.J. p 884 note 69. 

77. Kan.—Union Gas ft Fuel Corpo¬ 
ration V. Teton Syndicate, 237 P 
■ 908. 119 Kan. 286. 

Masa—Weinstein v. Miller, 144 N.E. 

387, 249 Masa 616. 

Mich.—Bailey v. Goldberg, 209 N.W. 
806, 236 Mich. 29. 

N.J.—Grobarchlk v. Nasa Mortg. ft 
Inv. Co., 186 A- 483, 117 N.J.Law 
33. 

Pa—O’Hare v. Mcfjee, 176 A. 626. 
116 PaSuper. 818. 

7a Cal.—Chico Well Drilling Co. v. 
Givens, 274 P. 966, 206 CaL 468— 
Morrison v. Sycamore Cianyon 
Gravel Co., 288 P. 84, 102 CaLApp 
636. 

Conn.—John Arborio, Inc., v, Scapln, 
186 A. 488, 121 Conn. 492. 

Ga—Long v. Burge, Stevens ft Conk¬ 
lin, 122 S.E. 716, 82 GaApp. 97. 
Mo.—Bradbury v. Crltes, 281 S.W. 
726, 312 Mo. 694—State ex rel. 
Selbel V. Trimble, 268 S.W. 216, 
299 Mo. 164, quashing certiorari 
Price V. Selbel, App., 263 S.W. 212. 
N.Y.—Kinney v. Massachusetts Bond- 
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§ 609 


owner,79 right of owner to complete work,so recov- fects,83 delay,or waiver thereof,86 recovery of 
ery of expense for completion of work,8i defects compensation for extra work,86 impossibility of per- 
in workmanship,82 amount essential to correct de- 


Ing & Insurance Co., 206 N.Y.S. 
163, 210 App.Div. 286, modifying 
176 N.Y.S. 898. 

R.I.—Walsli V. Casey, 122 A. 8’76. 

79. Mich.—Nurmi v. Beardsley, 278 
N.W. 805, 284 Mich. 166. 

N.Y.—^Waahbume v. Property Own¬ 
ers' Co-op. Ass'n of Middlesex 
County, 205 N.Y.S. 86. 209 App.Dlv. 
865, affirmed 148 NJO. 749, 240 N.Y. 
668 . 

Wls.—Plscher v. Schumacher, 288 N. 

W. 801. 207 Wls. 10. 

N.Y.—Herkenham v. Hoenzsch, 207 
N.Y.S. 689, 211 App.Dlv. 224. 

9 C.J. P 884 note 60. 

80. N.Y.—Hall v. Bennett, 60 N.Y. 
Super. 496. 

81. IT.S.—Roberts v. Southern Sure¬ 
ty Co., C.C.AN.C.. 38 P.2d 601. 

CaL—^Tremble v. Tuman, 181 P. 800, 
41 CaLApp. 8. 

Iowa.—Schmidt Bros. Const Co. v. 
Raymond Y. M. C. A. of Charles 
City, 163 N.W. 468, 180 Iowa 1806. 
La—Fritz Jahncke, Inc., v. Fidelity 
& Deposit Co. of Maryland, 117 So. 
729, 166 La 693. 

Minn.—Haney v. Fetch, 186 N.W. 

897, 160 Minn. 828. 

Tex—Kaufman v. Chrlstlan-Wathen 
Lumber Co., 184 S.W. 1046. 

Utah.—Griffith v. Maxfleld, 218 P. 

106, 62 Utflli 6L 
9 C.J. p 884 note 62. 

82. Ark.—J. H. Hollingsworth & Co. 
V. Leachvllle Special School Dlst, 
249 S.W. 24, 167 Ark. 480—Henslee 

V. Mobley, 230 S.W. 17, 148 Ark. 
181. 

Cal.—McIntosh v. Punge, 292 P. 960, 
210 Cal. 692, 74 A.L.R. 420—Ma- 
hone V. Thompson, 267 P. 127, 88 
Cal.App. 661—Prophet v. Katzen- 
berger, 172 P. 776, 86 Cal.App. 648. 
Ga—HlUhouse v. Adams, 161 S.E. 

274, 44 GaApp. 816. 

Ill.—See Kersten v. West Coast 
Roofing & Mfg. Co.. 204 IlLApp. 
-*47. _ , 

Ind.—Charles M. Oberlln Co. v. Wool- 
verton, 167 N.B. 446, 86 IndApp. 
331. 

Iowa—F. B. Marsh & Co. v. Light 
& Power Co. of St Ansgar, 195 N. 

W. 754, 196 Iowa 926. 

Ky.—Casslnelll v. Stacy, 88 S.W.2d 
980, 288 Ky. 827—W. D. Harris & 
Co. V. Lewis. 82 S.W.2d 401, 286 
Ky. 810—Young v. Cumberland 
County EJduoatioixal Soc., 210 S.W. 
494 183 Ky. 626. 6 A.L.R. 186. 
La—Gorton v. J. B. Bealrd Corpo¬ 
ration. App., 149 So. 168 —Di Cris- 
tlno V. Napolltano, App., 141 So. 
873—Mayer Godcbaux Co. v. Re¬ 
gan, 187 So. 647, 18 LaApp. 679 

_Dl Franco v. Ascanl, 127 So. 76, 

18 LaApp. 2—Tobias v. A. H. 


White Co.. 125 So. 179, 12 LaApp, 
801—Emdon v. Olympia Roofing 
Co.. 124 So. 616. 11 LaApp. 614— 
WilUamson v. ClMLpmbn, 121 So. 
624, 10 LaApp. 644, amended 122 
So. 167, 10 LaApp. 644. 

Mich.—Munz Spralawn Corporation 

V. White Chapel Memorial Ass'n, 
261 N.W. 410, 266 Mich. 66—Otto 
Mlsch Co. T. E. E. Davis Co., 217 
N.W. 38, 241 Mich. 286. 

Minn.—Wenger v. Anderson, 186 N.' 

W. 701, 161 Minn. 364. 

Miss.—Bond V. Damon, 97 So. 8. 

N.J.—Hammel v. Van Sickle, 128 A. 

247. 101 N.J.IAW 402, 2 N.J.MIaa 
461. 

Jr.M—Gaastra v. Holmes, 10 P.2d 
689, 86 N.M. 176. 

N.Y.—Cosden v. E. B. Paul Co., 187 
N.Y.S. 48, 196 APP.D1V. 68. 

N.C.—^Bogue Development Corpora¬ 
tion V. Bishop, 162 S.E. 668, 202 N. 

a 828. 

R.L—Hedge v. Matteo, 186 A. 19— 
Cameron & Ingalls Engineering Co. 

V. Providence Body Co., 114 A 1, 
43 RL 678. 

Tex—Pope v. Joschke, ClvApp., 228 
S.W. 986, dismissed for want of 
jurlsdlctloa 

Wash.—De Honey v. QJarde, 286 P, 
290, 184 Wash. 647. 

■V^ja.j-Wrlght V. Friedman Depart¬ 
ment Store Co., 207 N.W. 417, 189 
Wls. 128, 

I 9 C.J. p 884 note 62. 

183. Cal.—Norton v. Meyers, 276 P. 
611, 98 CaLApp. 176—Gale v. Dix¬ 
on, 267 P. 842, 91 CalAjpp. 529— 
Bowman v, Maryland Casualty Co., 
263 P. 826, 88 CaLApp. 481—Ma- 
hone V, Thompson, 267 P. 127, 88 
CaLApp. S61. 

111.—See Johnson v. Hogg, 202 HI. 
App. 268. 

Me.—^BUrke v. Langloia, 139 A 676, 

126 Ma 498. 

Or.—Turner v. Jackson, 11 P.2d 1048, 
189 Or. 689, affirming 4 P.2d 926, 
189 Or. 539. 

RI.—Holland ▼. De Nuado, 166 A 
374. 

Wash,— Northwestern Debenture Co. 
V. Thurmond, 196 P. 671, 116 Wash. 
180. 

9 C.J.' p 884 note 84. 

84. tJ.S.—Firestone Tire & Rubber 
Co. V. Riverside Bridge Co., Ohio. 
247 F. 626, 160 C.CA. 86. 

Cal.— Mahone v. Thompson, 267 P. 

127 83 CaLApp. 661—Boyd v. Bar- 
gagUottl. 107 P. 160, 12 Cal.App. 
228—Seebach v. Kuhn, 99 P. 728, 
9 CaLApp. 486. 

Ind.— Gibson Co. t. Morton, 148 N. 

B. 430, 88 Ind.App. 685. 

Iowa— Schmidt Bros. Const Co. v. 
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Raymond Y. M. C A of Charles 
City, 163 N.W. 458, ISO Iowa 1306. 
Ky.—Eureka Coal & Mining Co. v. 

Lemon, 280 S.W. 147, 212 Ky. 830. . 
Mo.—^Baum v. Davis, 86 S.W.2d 767 
—Baker v. J. W. McMurry Con¬ 
tracting Co., 223 S.W. 45, 282 Mo. 
685. 

N.J.—Commercial Inv. Co. v. Her¬ 
man, 131 A 223, 98 N.J.Eq. 689. 
N.Y.—General Supply & Construc¬ 
tion Co. V. Goelet, 202 N.Y.S. 721, 
207 App.Div. 646. modified 148 N.B. 
778, 241 N.Y. 28, motion to amend 
remittitur granted 160 N.E. 632, 
241 N.Y. 507—New York State Nat 
Bank of Albany v. Whitehall Wa¬ 
ter Power Co.. 146 N.Y.S. 769, 161 
App.Dlv. 304. 

Or.—De Young v. Crooks, 268 P. 918, 
124 Or. 19. 

Wia—Shine v. Hagemelster Realty 
Co., 172 N.W. 750, 169 Wls. 843. 

9 C.J. p 884 note 65, p 885 note 82. 

8B. HI.—Edward Edlnger Co. v. Wil¬ 
lis, 260 IlLApp. 106. 

La—Anchor Fireproofing Co. v. 
Stewart-McGehee Const Co., 142 
So. 788. 176 La 7—Williamson v. 
Ohapmon. 121 So. 624, 10 LaApp. 
544, amended 122 So. 157, 10 La 
App. 644. 

Masa—Suburban Land Co. v. Brown, 
129 N.B. 291, 287 Masa 166. 
Wash.—Patnude v. Pettifer, 287 P. 

286, 186 Wash. 254. 

9 C.J. p 885 note 85. 

88. U.S.—Firestone Tire & Rubber 
Co. v. Riverside Bridge Co, Ohio, 
247 F. 625, 160 C.OA 85. 

Ark.—Webb v. Cobb, 288 S.W. 897, 
172 Ark. 256. 

Cal—George Herz * Co. v. Solt 
App., 72 P.2d 261—Van Doren v. 
Buma 288 P. 1107, 106 CaLApp. 
224. 

lU.—See White City Electric Co. v. 

Heckles, 201 IlLApp. 469. 
lo^a.—Van Dyck Heating & Plumb¬ 
ing Co. V. Central Iowa Bldg. Co, 
205 N.W. 650, 200 lowa 1003. 
TTftn. —^Lantry Contzactlng Ca v. At¬ 
chison, T. & S. F. Ry. Co., 172 P. 
527, 102 K(V^ 799. 

Ky.—^Hudson, House & Cogar ▼. 
Clarke Plumbing Co, 248 S.W. 206, 
197 Ky. 653. 

La—Sigler v. Le Bleu, App, 161 So. 
328 —Tolle v. Graham, 5 LaApp. 
676. 

Me.— Dionne v. West Paris Bldg. 

Ass’n, 139 A 497, 126 Ma 464. 
Mich.— Nlmke v. Seeley, 266 N.W. 
858, 269 Mich. 208—Roaema v. 
Seydel, 228 N.W. 680, 249 Mich. 
248. ' 

Min ti.—^Bvensta v. St Olaf College, 
217 N.W. 348. 173 Minn. 360. 

Mo.— V. Davis, 85 S.W.2d 767 



§ 609 

fonnaiice,^'^ responsibility for mistake,88 refusal to 
pay installment,89 refusal of arbitration,9 9 waiver 
of provision for arbitration,®! arbitrariness of ar¬ 
chitect,92 refusal of architect to act,93 fraud of con¬ 
tractor and architect,®^ or knowledge of relations 
between arbitrator and owner.® 5 

The falling of the building,®* or the violation of 
a city ordinance regulating the thickness of the 
walls thereof, is prima facie evidence of negligent 
construction ;®^ but the fact that the kind of build¬ 
ing usually constructed to withstand ordinary 
storms is incapable of withstanding an extraordi¬ 
nary one,98 or extraordinary conditions of the 
earth,®® does not show negligence. 

Plaintiff is not required to establish his claim be¬ 
yond a reasonable doubt,! and in proving perform¬ 
ance it is not required that his evidence shall be 
suflScient to show a compliance with regard to all 


17 C.J.S. 

the minutest details.® Direct proof of performance 
is not necessary.® 

Where an architect’s certificate is a prerequisite 
to payment, plaintiff contractor must present it or 
sufficiently excuse his failure to do so.^ Where 
there has been a complete or substantial perform¬ 
ance, the purpose of a certificate as evidence of that 
fact being otherwise supplied, slight evidence of a 
waiver is sometimes permitted to go to the jury 
rather than turn a meritorious case out of court; 
but if the performance of the condition is necessary 
to the protection of a substantial right in the own¬ 
er, evidence of a purpose to dispense with it must 
necessarily be stronger and should be reasonably 
clear.® Where the decision of the architect or en¬ 
gineer is to be final, proof to establish gross mis¬ 
take or failure^ to exercise honest judgment must 
be clear, convincing, overwhelming, and irrefra¬ 
gable.® The fact that an architect certifies that de- 


C0NTBACT8 


—Bowman v. C 0. Jones BMg. Co.« 
68 S.W.2d 718, 832 Mo. 520. modi¬ 
fying Bowman v. Jones. App., SO S. 
W.2d 203—Craig v. McNIchola Fur¬ 
niture Co., App., 187 a.W. 793. 
N.M.—Villareal v. Billings, 294 P. 
1111, 35 N.M. 267. 

N.Y.—Holdaworth v. Charles T. 
Wills, Inc., 3 N.T.S.2d 226—George 
A Puller Co. v. Cedar-WIlllam St. 
Corporation, 288 N.T.S, 461, 136 
Mlsc. 768—Davis v. Bell, 205 N.T. 
S. 180. 128 Misc, 614—Kinney v. 
Massachusetts Bonding & Ins. Co., 
176 N.T.S, 898—^Dempsey v. North- 
" eastern Const. Co., 164 N.T.S. 291. 
Ohio.—^Bellevue Farmers Grain Co. 
V. Pronlzer, 26 OMo Cir.Ct.,N.S., 
151, affirmed Pronlzer v. Bellevue 
Farmers Grain Co., 108 N.B. 1120, 
90 Ohio St 446. 

OkL—Slbel v. Miskelly, 64 P.2d 827, 
176 OkL 689—^Boush v. Crawford, 
SO P.2d 917. 167 OkL 614. 

Pa.—Gloeckler v. Imrie, 179 A 883, 
118 Pa.Super. 441—^Pawley v. 
Knight 100 Pa.Super. 410. 

B.I.—Isaac Sherman Co. v. 

89 A 604. 

Utah.—Campbell Bldg. Co. v. State 
Road Commission, 70 P.2d 867. 
Wash.—BJerkeseth v. Lysnes, 22 P. 

2d 660, 173 Wash. 229. 

9 CJ. p 884 notes 66, 79, p 886 note 
84. 

87. Wash.—^McBride v. Callahan, 24 
P.2d 106, 173 Wash. 609. 

9 C.J. p 884 note 67. 

8& Ill.—^National Brake, etc., Co. v. 

Hibbard, 176 IlLApp. 140. 

83. Mo.—Johnston v. Star Bucket 
Pomp Co., 202 S.W. 1143, 274 Mo. 
414. 

9 aj. p 884 note 69. 

9a N.T.—Van Note v. Cook, 66 N.T. 
S. 1003, 55 App.Div. 66, affirmed 
64 N.a 1126, 171 N.T. 659. 


91. Mo.—Bowman v. Jones, App., 50 
S.W.2d 203, modified on other 
grounds Bowman v. C. O. Jones 
Bldg. Co., 68 S.W.2d 718, 832 Mo. 
620. 

98. N.T.—Elizabeth Sash, Door & 
Supply Co. V. St Vincent’s Hospi¬ 
tal of Borough of Richmond, 270 
N.T.S. 196, 241 App.Dlv. 751. 

Tex.—Garrett v. Dodson. ClvApp., 
199 S.W. 676, error refused. 

93. Mo.—Johnston v. Star Bucket 
Pump Co„ 202 S.W. 1148, 274 Mo. 
414. 

9 aj, p 884 note 71. 

94. Cal.—^American Trust Co. v. 
CoryelL 43 P.2d 1102, 8 CaL2d 161. 

Ind.—Rice v. Caldwell, 161 N.B. 651, 
87 IndApp. 616. 

Pa»—^Zimmerman v. Marymor, 138 A 
824, 290 Pa. 299, 64 AL.R. 1252. 

95. U.S.—Memphis Trust Co, v. 
Brown-Ketchum Iron Works, Tenn., 
166 P. 898, 93 C.C.A 162. 

9a Del.—Giles v. Diamond State 
Iron Co., 8 A 868. 

97. Del.—Giles v. Diamond State 
Iron Co., supra. 

9a Del.—Giles v. Diamond State 
Iron Co., supra. 

9 C.J. p 884 note 76. 

99. La.—Premont v. Harris, 9 Rob. 
23. 

9 C.J. p 884 note 76. 

1. Mich.—Carpenter v. Lennane, 182 
N.W. 477, 166 Mich. 610. 
a Wash.—McAdam v. RusseU, 112 
P. 346, 61 Wash. 176. 

9 C.J. p 885 note 87. 
a Wyo,—Finley r. Pew, 206 P. 810, 
28 Wyo. 342, rehearing denied 206 
P. 148, 28 Wyo. 342. 

^ N.T.—Barth v. Gatto, 165 N.T.S. 
213. 

9 C.J. p 886 note 83. 
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Bvldenoe held snffielenli to show 
waiver. 

Cal.—Collins v. Ramlsh, 188 P. 560, 
182 Cal. 360. 

HI.—See Johnson v. Hogg, 202 HL 
App. 258. 

N.J.—^MacDonnell v. Vltille, 162 A 
788, 111 N.J.B(i. 602. 

a N.J.—^Byme v. St Elizabeth Sis¬ 
ters of Charity, 46 N.J.Law 213. 
Wash.—Brown v. Winehlll, 28 P. 
■ 1087, 8 Wash. 624. 

a HL—See Johnson Vi Hogg, 202 
IlLApp. 268. 

N.M.—Odell V. Colmor Irrigation & 
Land Co.. 280 F. 898, 84 N.M. 277. 
9 C.J. p 884 note 78. 

Evidence held nlllclent 

(1) To prove that the engineer and 
contractor were guilty of gross mis¬ 
take in the use of materials and in 
workmanship making the Inspector’s 
approval and acceptance of the work 
not binding on owner.—^p. h. Marsh 
& Co. V. Light ft Power Co. of St 
Ansgar, 196 N.W. 764, 196 Iowa 926, 

(2) To support finding that archi¬ 
tect’s certificate, stating ttiat con¬ 
crete did not conform to standard 
fixed by contract was not Issued 
through mistake.—Monson v. Pisoh- 
er. 6 P.2d 628, 118 CaLApp. 603. 

(3) To support finding that archi¬ 
tect could not have discovered de¬ 
fects during progress of work by ex¬ 
ercise of reasonable diligence.— 
American Bmployers' Ins. Co. v, 
Huddleston, Tex.CivApp., 39 S.W.2d 
952, afllrmed 70 S.W.2d 696, 128 Tex. 
286. 

Evidence held Insufficient to sus¬ 
tain Judgment for plaintlffl in action 
to vacate estimates of engineer in 
construction contract—Odell v. Col¬ 
mor Irrigation ft Land Co., 280 P. 
398, 84 N.M. 277. 
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fective work conforms to the contract is a ground 
for the inference by the jury that he did not in¬ 
spect the work, or was negligent in so doing ’ 

Quantum meruit. Where plaintiff sues on a quan¬ 
tum meruit, he must show, by a fair preponderance 
of the proof, that the work or material furnished 
was of the value claimed® over and above the dam¬ 
ages resulting from noncompliance with the con¬ 


tract;® that there was a sufficient excuse for his 
not fully completing or complying with the con¬ 
tract that he was prevented from doing so by 
some act of the owner or his representative;^^ or 
that the labor and materials were furnished by 
plaintiff to defendant at the latter’s instance and re- 
quest^® If the cause of noncompliance is the fault 
of the employer, the builder need not prove his 
readiness and ability to perform.^® 


L TRIAL, JUDGMENT, AND REVIEW 


1. Questions gb Law and Fact 


§ 610. In General 

a. Contracts generally 

b. Building and coflstniction contracts 

a. Contracts Generally 

Under rules of general application, questions of fact 
are, upon conflicting evidence, to be determined by the 
Jury In the case of a Jury trial. While questions of law 
are for the court. 

As in the case of civil actions generally, where 


the evidence in actions on contracts is conflicting 
or admits of more than one inference, the ques¬ 
tion thereby raised is one of fact for the dWermina- 
tion of the j‘ury On the other hand, matters con¬ 
cerning which the parties agree or as to which the 
evidence is undisputed or conclusive should not be 
submitted to the jury.^® 

Preliminary facts. Where the admissibility of 
evidence in an action on a contract depends upon 


y. Cal.—Hart v. Buckley, 128 P. 29, 3 
164 Cal. 160. 

a La.—Huhbs V. Community Stores ^ 
of Louisiana, 188 So. 217, 18 La. ■ 
App. 468. 

Mass.—^Bistman v. Steadman, 168 N. . 

E. 745, 269 Mass. 260. 

9 C.J. p 885 note 88. 

BvUenoe held nifloient 

(1) In an action by a subcontrac¬ 
tor, who was wTonsfully dlschargred, 
to sustain the subcontractor's claim 
for work done before the discharge, 
notwithstanding the original con¬ 
tractor's claim that a much less 
quantity of work was done, where 
the original contractor did not have 
the opportunity to determine the 
amount of work that the subcontrac¬ 
tor did.—Reddy v. Barney-Ahlers 
Const. Corporation, 188 N.T.S. 178. 

(2) In quantum meruit action for 
work and labor performed and mate¬ 
rials furnished In connection with 
house repairs to sustain finding that 
plaintiff did not orally agree to per¬ 
form work and furnish materials for 
one hundred dollars.—Thede v. 
Rusch, 256 N.W. 409, 66 N.D. 84. 

9. Ala.—Walstrom v. Ollver-Watts 
Constr. Co., 50 So. 46, 161 Ala. 608, 
619. 

9 C.J. p 886 note 89. 

10. Ala.—Maxwell v. Moore, 50 So. 
882, *168 Ala. 490. 

9 C.J. p 886 note 90. 

11. Ky-—Taulbee v. McCarty, 137 8. 
W. 1046, 144 Ky. 199, 36 L.R-A,,N. 
S., 48, AniLCas.l918A 466. 

9 cJ. p 886 note 91. 


19. CaL—Loma Prieta Lumber Co. 
V. Hinton, 108 P. 628. 12 Cal App. 
766. 

9 C.J. p 886 note 92. 


18. N.T.—Howell V. Gould, 2 Abb. 
‘ Dec. 418, 8 Keyes 422, 2 Transcr. 
A. 860. 


14 . Idaho.—Dunlap v. Savage, 29 P. 

2d 483, 54 Idaho 87. 

Kan.—Schroyer v. Ruflhead, 268 P. 
414, 122 TTsti. 767—Outcault Ad- , 
vertising Co. v. Smalley, 168 P. 
677, 101 Kan. 646—Metz v. Clay, 
166 P. 809, 101 Kan. 46. 

Ky.—^Baker v. Bucynis-Erle Co., 120 
S,W.2d 899, ,274 Ky. 760. 
Ui—Johnson & Higgins v. Simpson, 
168 A 882, 163 Md. 674. 

Mass.—Calvin Hosmer, Stolte Co. v. 
Paramount Cone Co., 189 N.B. 192, 
285 Masa 278. 

Miss.—Pitts V. Mississippi Power & 
Light Co., 170 So. 817, 177 Mlsa 
288. 

Mo.—Martin v. American Magnestone 
Corporation, App., 278 S.W. 788— 
Gordon v. Elliott, App., 191 S.W.’ 
1127. 

Mont—Cowan v. Browne, 206 P. 482, 
83 Mont 82. 

NH.—Larose- v. Porter, 177 A 297, 
'87 N.H. 241. 

Okl.—Seidenbach's v. Beacon Pub. 
Co., 62 P.2d 682, 178 OkL 238— 
Spring V. Major, 259 P. 126, 126 
Okl 160. 

SC.—Oooper & Griffin v. Bridwell, 
‘iSl S.B. 66, 177 S.C. 219. 

Wash.—Llan v. Huglen, 261 P. 686, 
141 Wash- 869. 


Pacts as to auolts of controversy 
Where Issues of fact are raised 
upon the merits of a controversy In¬ 
volving a contract, an exception to 
sending the case to the Jury on the 
matter of damages alone should be 
sustained.—Comlnelll v. Plsanl, 180 
N.Y.S. 104, 190 App.Dlv. 260. 

Aotton on both sccpisss and Implied 
ocatraot 

Where a cause of action on an ex¬ 
press contract for a specified com¬ 
pensation and a cause of action on 
an Implied contract for a reasonable 
compensation are both supported by 
sufficient evidence, the evidence as 
to both should be submitted to the 
Jury.- DonaJhoe v. Gagen, 260 N.W. 
892, 217 Iowa 88. 


16 . Ga.—Dale v. Kellett-McCord Co^ 
149 S.E. 661, 169 Ga. 28. 

Mo.—John A Bek Co. v. Fruit Sup¬ 
ply Co., App., 289 S.W. 366. 

Mont—Old Kentucky Distillery v. 
Stromberg-Mullins Co., 169 P. 784, 
54 Mont 285. 

Okl.—Seidenbach’s, Inc., v. Murdock, 
68 P.2d 92, 180 Okl. 86. 

Tex.—^Hauser v. Zook, ClvAppi^ 278 
S.W. 618. 

Wash.—^Larson v. Hnlou Investment 
& Loan Co., 10 P.2d 667. 168 
Wash. 6. 

18 C.J. p 781 note 41. 

(jonfilot as to InimstSTlnT nattexti 
Where, In view of some of the evi¬ 
dence, a conflict as to other evidence 
, is immaterial, the case Is properly 
withheld from the jury.-Dale v. 
, Kellett-McCord Co, 149 SJB. 661, 169 
Ga. 28. 
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the existence of certain preliminary facts, such facts 
are ordinarily to be determined by the court 

Reasonableness of contract. The reasonableness 
of a contract is a question for the jury where there 
is a dispute as to the facts; but where the facts 
and circumstances all appear in the testimony, and 
there is no conflict in it, the court may determine 
the issue.i7 

What law governs. The law with reference to 
which the parties intended to contract must be de¬ 
termined by the jury, where it must be found from 
extrinsic conflicting evidence otherwise it is a 
question of law for the court.!® 

b. Snilding and Construction Contracts 

Questions of law are for the court and questions of 
fact on conflicting evidence are for the |ury in actions 
to recover compensation due a builder under a building 
and construction contract, or to recover damages from the 
owner or from the builder. 

In accordance with the rules obtaining in civil 
trials generally it is for the court, in an action by 
a builder to recover the compensation due him un¬ 
der a building and construction contract, to deter¬ 
mine questions of law,2® and to dispose of issues on 
which the evidence is legally insufficient, or is un¬ 
disputed and conclusive.®!. However, questions of 
fact on which the evidence is conflicting or doubt¬ 
ful are generally for the jury to determine on prop¬ 
er instructions.®® 


Questions of law, in an action by a builder against 
the owner for damages for preventing him from 
performing his contract, are for the court to de¬ 
termine.®® On the other hand, questions of fact on 
which there is conflicting evidence are for the de¬ 
termination of the jury;®^ and, if there is evidence 
legally sufficient to go to the jury, it is error for 
the court to dismiss the case, or otherwise to dis¬ 
pose of it without the intervention of the jury.®® 

Questions of law in actions to recover damages: 
from a builder for a breach of a building contract 
are to be determined by the court,®® but questions, 
of fact on which there is conflicting evidence are- 
for the jury to determine, under proper instruc¬ 
tions,2^ and in such a case it is error for the court 
alone to determine the* issue.®® However, where the- 
evidence is clear and undisputed, the court may dis¬ 
pose of the case without the intervention of a ju¬ 
ry.®® 

§ 611. Existence and Terms of Contract 

a. In general 

b. Building and coils tnlction contfacts; 
a. In General 

Whether certain or undisputed fiots establish a con¬ 
tract is a question of law for the court, but the existence- 
of such tacts and the terms of a contract In fact are, 
where the evidence Is conflicting or admits of more than, 
one Inference, qu^Ions for the Jury or the court as a: 
trier of the facts. 


Ift. D.C.—^ Herfurth, Jr., Inc. v. 
U. S. to Use of Squire, 86 F.2d 719, 
6< APP.D.C. 220. 

Wlutbes ooutraot ooiulsfis of mors I 
tluuL one wdtiiix Is a question of 
fact preliminarily for the court— 
H. Herfurth, Jr., Inn v. TJ. S. to ITse 
of Squire, supra. i 

17. Ark.—^Kansas, etc., R. Co. v. i 
Ayers, 38 S.W. 616, 63 Ark. 331. 
Tex—-St Louis, etc., R. Co. v. Hones, 
ClvApp., 84 S.W. 267. 
Bea s o n ahleaieBS of sttpnlatloii re- 
qnlrlng notice as condition precedent 
to right to sue on contract Is usual¬ 
ly question of fact—General Crude 
Oil Co. V. Harris, TexClv.App., 101 
S.W.2d 1098, error dismissed. 

1& N.T.—Shimto V. Reineklng, 80 
Hun 346. 

19. Ohio.—^Demland y. Pioneer Sav., 
etc., Co., 20 Ohio Clr.Ct 228, 11 
Ohio Clr.Dec. 249. 

aa Md.—^Nforth v. Mallory, 61 A. 
89, 94 Md. 305. 

fll. Ark.—Hatfield Special School 
Dlst v. Knight, 176 S.W. 701, 118 
Ark. 432. 

9 C.J. p 886 note 98. 
malms not tuuMh on oontxaoi 
Where written construction con¬ 


tract forbids verbal modification, the 
court may direct Jury to find for 
the owner on all of contractor's 
claims not based on the -written con¬ 
tract, and contrsfT to the Interpre¬ 
tation put thereon by the pities and 
the chief engineer and arbitrator 
during the work.—Vaughan Const 
Co, V. Virginian Ry. Co., 108 B.B. 
393, 86 W.Va. 440. 

Dlrsotlm of verdict for dsfeadant 
hCId not warzaatad 
Ill.—P-H Lumber Co. v. Thlelen, 271 
I11.APP. 269. 

SS. Mo.—Darr v. Gratiot Bldg. Co., 
App., 198 S.W. 481. 

9 C.J. p 886 note 1, 

Action by Buboontraotoar against 
principal contractor.—Stobaugh Con¬ 
tracting Ca V. Conners Broa Co., 
Inc., 167 N.T.S. 906. 

Premattulty of sotioa 
Iowa.—Zabawa v. Osnaaa, '210 N.W. 
602, 202 Iowa 661. 

S3. Wash.—Eaton v. General Com¬ 
pressed Air, etc., Mach. Co., 118 
, P. 1091, 62 Wash. 873. 

■SA HL—^Harley v. Chicago Sanitary 
Dlst, 80 N.BL 771, 226 Ill. 213. 

9 CJ. p 894 note 8L 
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^*5. U-T.—Levine Y. MarkovYlta 102' 
N.T.S. 611. 

9 C.J, p 894 note 12. 

28. Iowa.—Durerleby v. Lewis Roof¬ 
ing Co., US JSf.W. 711, 139 Iowa 
432. 

Minn.—St Antlioiir Falls Water- 
Power Co. T. Bastman, 20 vriwri 
277. 

87. Minn.—Haney vr. Ferch, 186 K 
W. 397, 160 Minn. 323. 

Tex.—Stowers vr. E. L. Stevens ft 
Co., C1V.APP, 208 S.W. 868, error 
refused. 

9 C.J. p 899 note 17. 

Bvldenoe held, to vurmat nbmlssion 
of question j to Ju7 

Minn.—Haney- v-. Perch, 186 N.W. 
397, 160 Minn. 328. 

Tex.—Stowers v_ E. U Stevens ft 
Co., Clv.App., 208 8.W. 366, error 
refused. 

®8* Ky.—Moore y. Lehman, 6 Ky,. 
Op. 607. 

N.T.—'Woarms v. Becker, 82 N.T.S. 
1086, 84 App.Div.4S;L. 

Okl.—^Kendall v. Day, 123 P. 1066, 
32 OkL 790. 

Ky.— Nance ,t. iPatterson Bldg. 
Co., 131 S.W. 431,140 Ky. 664.* 140* 
Ain.S.R. 89S. 
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The question whether a certain or undisputed 
state of facts establishes a contract is one of law 
for the court.30 Thus, when the language relied on 
to establish an oral or a written contract is clear 
and undisputed, the question of its sufficiency is for 
the court.3i $q it ig the duty of the court to de¬ 
termine, and to instruct the jury, whether or not 
a writing or writings introduced in evidence consti¬ 
tute a contract which fixes the liability of the par¬ 


§ 611 

ties, for here the question involves the interpreta¬ 
tion of an instrument or instruments, the determina¬ 
tion of their validity as a matter of law, or both.32 

On the other hand, where the existence and not 
the validity or construction of a contract or the 
terms thereof is the point in issue, and the evidence 
is conflicting or admits of more than one inference, 
it is for the jury to determine whether the contract 
did in fact exist,®^ and ordinarily it is not for the 


30. Mass.—^Bresky v. Hosenberg, 162 
K.E. 347. 266 Mass. 66. 

Tenn.—Sledge & Norfleet v. Bon- 
durant, 6 Tenn-App. 319. 

Tex.—^Houston & T. C. B. Co. v. 

Smith, Civ.App., 268 S.W. 542. 
Construction of contract ais question 
of law or fact see Infra Si 616- 
627. 

iMTisitig OT enforoealile ehaxaoter 
of t^rreement la a question of law. 
—Cole V. H. C. Speer & Sons Co., 4 
N.l}.2d 132, 286 Ill.App. 678. 

iknoeptance of written, offer Is a 
question of law for the court where 
the evidence Is undisputed.—Denson 
V. Kirkpatrick DrllUng Co., 144 So. 
86, 225 Ala. 473. 


31. Me.—Congregation Beth Abra¬ 
ham V. People's Sav. Bank, 113 A- 
63, 120 Me. 178. 

Tenn.—Sledge & Norfleet v. Bon- 
durant, 5 Tenn-App. 319. 

18 C.J. P 781 note 46. 


Whether oral evldenc(^ in most fa^ 
vorable aspect, disclosed consumma¬ 
tion of contract would be question 
of law for court In action for breach 
of contract partly oral and partly 
written.—National Produce Co. v. 
Dye Taus Co., 201 N.W. 672, 199 
Iowa 286. 


the sense of Inference from admitted 
or uncontradicted events.”— W. R. 
Grace & Co. v. Nagle, C.C.A.N.Y., 276 
F. 348, 345. 

33. TJ.S.—^Americas Lumber & Mfg. 
Co. V. Atlantic Mill & Lumber Co., 
C.C.A.Pa., 290 F. 632—Internation¬ 
al Glass Co. V. Krouse, C.C.A.Pa., 
282 F. 206. 

Colo.—First Nat. Bimk v. Prlceno, 
216 P. 139, 73 Colo. 384. 

Iowa.—People's State Sav. Bank of 
Baxter v. Cross, 198 N.W. 70, 197 
Iowa 760. 

Me.—Vlles v. American Realty Co., 
126 A. 818, 124 Me. 149—Congre¬ 
gation Beth Abraham y. People's 
.Sav. Bank. 113 A. 63. 120 Me. 178. 
Mass.-Bresky v. Rosenberg, 162 N. 
B. 347, 266 Mass. 66—Boston Box 
Co. V. Shapiro, 144 N.B. 233, 249 
Mass. 378—Gerrlsh Dredging Co. 
V. Bethlehem Shipbuilding Corpo¬ 
ration, 141 N.B. 867, 247 Mass. 
162. 

N.T.—Saltaman v. Barson, 146 N.B. 
618, 289 N.T. 382, modifying 205 
N.Y.S. 648. 210 App.Dlv. 84— 
Ayrault v. Pacific Bank, 47 N.T. 
670, 7 Am.R. 489, affirming 6 Rob. 
3a7. 

N.a—Patton V. Slnolalre Lumber 
Co., 101 S.E. 613, 179 N.a 103. 
Pa.—^Bourke v. Bought, 81 Pa.Super. 


of the offer have been brought to 
the notice of the offeree and assent¬ 
ed to by him Is, In the case of a 
conflict in the evidence, a question 
of fact for the Jury.—Thonms v. 
Barnes, 31 N.K 683, 166 Mass. 681— 
13 C.J. p 782 note 60. 

Duration of off ear 

Court could not determine from 
the evidence as matter of law that 
word "until," In offer good until 
certain date, did not include the 
mentioned date.—Clark v. Berlureau, 
228 N.y.S. 377, 223 App.Dlv. 199. 
Reasonable time for accepting offer 
see infra i 632. 

Neoessity of signinff 
Whether the parties Intended that 
a contract should become binding 
only when signed by a certain per¬ 
son is, on conflicting evidence, a 
question for the jury.—^Fitzke v, 
Pltzke, 243 N.W. 189, 186 Minn. 346. 
flvldence partly written and psrtly 
oral 

(1) Where the evidence Is partly 
written and partly oral, and is 
conflicting or permits of more than 
one inference, the question whether 
a contract was In fact entered Into is 
for the jury, under proper instruc¬ 
tions. 

Del.—Dnlversal Products Co. v. Em¬ 
erson, 179 A. 387, 6 W.W.Harr. 563, 


32. Ark.— DorJaghey v. Remmel & 
McCarroll, 84 S.W.2d 1086, 188 
Ark. 67. 

.EeL—Universal Products Co. v. Em¬ 
erson, 179 A. 887, 6 W.W.Harr. 663, 
100 A,L.R. 966. 

Ind.—Travelers' Ins. Co. v. Employ¬ 
ers’ Liability Assur. Corporation, 
Limited, of London, England, 186 
N.B. 912, 97 Ind.App. 866. 

Iowa.— Bremhorst v. Phillips C(^ 
Co., 211 N.W. 898, 202 Iowa 1261. 
Md.-^everln v. Robert S. Green, 
Ina, 170 A. 731, 166 Md. 306. 

•MajiR . —^Bresky v. Rosenberg, 162 iN. 

E. 347, 266 Mass. 66., 

OkL— J. B. Klein Iron & Foundry Co. 
V. Midland Steel & Equipment Co.; 
88 P.2d 167,188 OkL 487. 

Pa.—Feeney v. Maryland Casualty 
Co., 107 A. 320, 264 Pa 46. 

18 C.J. p 781 note 46. 

Quastlon as one of fact 
, However, the question whether 
writings evidence a contract com¬ 
plete In Its essentials has been de- 
olared to be a question of fact in 


193. 

R. I.—^Rhode Island Malleable Iron 
Works V. O, K Nut Lock Co., 108 
A. 1036. 

S. C.—Capital City Garage & Tire Co. 
’V. Electric Storage Battery Co., 

101 S.B. 838, 113 S.C. 862. 

Tenn.— Sledge & Norfleet v. Bon- 

durant, 6 TennApp. 319. 

Tex.— Maddox Motor Co. v. Ford Mo¬ 
tor Co., Com.App., 28 S.W.2d 338, 
ftfflrmiTig Ford Motor Co. v. Mad- 
- dox Motor Co.. Clv.App., 8 S.W.2a 
911 —Ellington v. Plrtle, Civ.App., 

102 S.W.2d 624, 826, citing Ooipns 
Suxla, and error dismissed—BJllerd 

V, NewcoUi, Civ.App., 308 S.W. 408. 

Yt._^Blalsdell v. Davis, 48 A 14, 72 

Vt. 296. 

W.Va—ruel Distributors v. Payne- 
Baber Coal Co., 148 S.B. 864, 107 

W. Va. 465 — Hallauer v. Fire Ass'n 
of Philadelphia, 98 SJEJ. 441, 83 W. 
Va. 401. 

18 C.J. P 781 note 47. 

Aooeptanoe of offer 
The question of whether the terms 


100 AL.R. 966. 

lowsL—National Produce Co. v. Dye 
Taus Co., 201 N.W. 672, 199 Iowa 
286. 

Md.—Severln v. Robert S. Green, 
Inc., 170 A 781, 166 Md. 805. 
OkL—J. B. Klein Iron & Foundry Co. 
V. Midland Steel & Equipment Co- 
83 P.2d 157, 188 OkL 487. 

(2) So the acceptance of a writ¬ 
ten offer Is a fact question for the 
fact triers where the evidence Is In 
dispute or subject to adverse infer¬ 
ences.—Denson V. Kirkpatrick Drill¬ 
ing Co., 144 So. 8$, 226 Ala. 478. 

Tests of conflict la 6vldmu}e^ 

(1) In seeking to enforce an oral 
contract which is not within the 
statute of frauds, plaintiff Is entitled 
to have the most favorable construc¬ 
tion that the evidence will reasona¬ 
bly bear, and if reasonable men 
might differ on the question to 
■whether the alleged oral contract 
■was made a Jury question Is present¬ 
ed.—People's State Sav. Bank of 
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court to assume and to instruct the jury, as a 
matter of law, that it did or did not exist.^-* So, 
although it is the duty of the court to put a con¬ 
struction on the language of the contract when it 
has clearly been ascertained what the terms of it 
are, yet when many facts and conversations, at dif¬ 


ferent times testified to by a number of witnesses, 
are in evidence to prove the contract, and it is a 
matter of controversy what the terms of it are, the 
question should be put to the jury as a matter for 
their determination, with proper instructions as to 
the law,3B and it is not the province of the court to 


Baxter v. Cross, 198 N.W, 70, 197 
Iowa 750. 

(2) Controverted questions of fact 
are involved whenever evidence must 
he introduced to maintain the issues 
made hy the pleadings.—Dandyline 
Co. V. Linsk, 128 N.E. 820, 296 IlL 

69, reversing 216 Ill.App. 479. 

Evldenee as to existence of partlen- 
lar agreements for Jury 

(1) Agreement to pay obligations 
of the promisee.—People's State Sav. 
Ba^k of Baxter v. Cross, 198 N.W. 

70, 197 Iowa 760—Nelson v. Conroy 
Sav. Bank, 194 N.W. 204, 196 Iowa 
391. 

(2) Agreement to confer benefits 
on a third person. 

Mass.—Green v. Green, 9 N.E.2d 413. 
N.T.—Croker v. New York Trust Co., 
201 N.T.S. 811, 121 Misc. 726. 
Pa.—Wray v. Bowman, 74 Pa.Super. 
479. 

(3) Agreement to pay the debts 
of, or to pay for goods or services 
furnished to, a third person. 

Ky.—Petrie v. Winn, 220 S.W. 1072, 

187 Ky. 797. 

Mass.—Krupp v. Craig, 142 N.E. 69, 
247 Mass. 273. 

Mo.—Silverman v. Rotman, App., 118 
S.W.2d 72—Moofe v. Mansfield, 
App., 61 S.W.2d 416—Dorf v. Har¬ 
ter, App., 30 S.W.2d 646. 

Neb.—^Hermann v. Lewerenz, 265 N. 

W. 231, 127 Neb. 414. 

Ohio.—Baker v. Kimball. 169 N.E. 

860, 26 Ohio App. 145. 

Pa,—Menhennet v, Davis, 71 Pa, 
Super. 260. 

Tex.—Ellington v. Plrtle, Clv.Api^, 
102 S.W.2d 624, error dismissed— 
Milmo Nat Bank v. Garza^ Civ. 
App., 269 S.W. 165. 

Vt.—Lawrence v. Stewart, 196 A. 
750. 

Wash.—Guth v. First Nat Bank, 242 
P. 42, 137 Wash. 280. 

(4) Other agreements. 

IT.S.—^National Tube Co. v. Kenne¬ 
dy, C.C.A.Pa., 20 F.2d 824. 

Ala—^Motor Sales Corporation v. 
Whaley, 101 So. 476, 20 AJaApp. 
36, certiorari denied Ex parte 
Whaley, 101 So. 478, 211 Ala. 624. 
Ark.—^New Home Sewing Mach, Co. 
V. Westmoreland, 38 S.W.2d 314, 
183 Ark. 769. 

tlL—Sisters of the Third Order of 
St. Francis v. Frances Guillaume’s 
Estate, 222 Ill.App. 648. 

Ky,—Armstrong’s Committee v. 
Clark’s Adm’r, 72 S.W.2d 1006, 265 
Ky. 108. 


Me.—^Luce v. Corinna Seed Potato j 
Farms, 184 A 198, 126 Me. 886. 
Md.—Scarlett v. Young, 186 A 129, 
170 Md. 358. 

Mass.—^Krupp v. Craig, 142 N.E. 69, 
247 Masa 273. 

Minn.—^Randall Co. v. Briggs, 248 
N.W. 762, 189 Minn. 176. . 

Mo.—^Robards v. Cities Service Oil 
Go., App., 107 S.W.2d 869—Pearson 
v, Lafferty, 198 S.W. 40, 197 Mo. 
App. 123. 

N.J.—^Elfenbein v. Luckenbach Ter¬ 
minals, 166 A 91. Ill N.J.Law 67 
—Stanton v. Rushmore, 166 A 707, 
11 N.J.M1SC. 544. affirmed 169 A 
721, 112 N.J.Law 116. 

N.Y.—Goldberger v. Barwess, 193 N. 
Y.S. 249. 

Pa.—Hastings v. Eckley, 8 Pa. 194— 
Kirk Johnson & Co. v. Fishman, 
81 PaSuper. 676—Wray v. Bow¬ 
man, 74 PaSuper. 479—Preferred 
Realty Co. v. Pelt 26 PaDlst 442. 
Va—^Harrlss, Magill & Co. v. La- 
tham-Bradshaw Cotton Co., 129 S. 
E. 626, 148 Va 811. 

Bvidenco as to, whether oontraot oon^ 
tinned in force held for jury 
Vt.—^Lawrence v. Stewart 196 A 
760. 

Contzaot with deceased person 
Irrespective of whether it is con¬ 
flicting, the evidence of a contract 
with a deceased person is for the 
Jury.—Speck v. Berliner, 85 N.Y.S. 
370. 

84. N.T.—Saltzman y. Barson, 146 
N.E. 618, 289 N.T. 332, modifying 
205 N.Y.S. 548, 210 App.Div. 84. 
lIotl<»i by both parties for directed 
yexdlot 

Whether a number of paper writ¬ 
ings evidenced a contract complete 
In all its essentials was a question 
of fact and when both parties mov¬ 
ed for a direction of verdict, the 
resolution of such fact inquiry was 
for the court— W. R. Grace & Co. v. 
•Nagle, C.C.AN.Y., 276 P. 843. 

35. U.S.—^Plke Rapids Power Co. v. 
Minneapolis, St P, & S. S. M. R. 
Co., C.CA.Mlnn., 99 F.2d 902, cer¬ 
tiorari denied Minneapolis, St P. 
& S, S. M. R. Co. V. Pike Rapids 
Power Co., 69 S.Ct 362, rehearing 
denied 69 S.Ct 487, certiorari de¬ 
nied Pike Rapids Power Co. v. 
Minneapolis, St P. & S. S. M. R. 
Co., 69 S.Ct 488—^American Lum¬ 
ber & Mfg. Co. V. Atlantic Mill & 
Lumber Co., C.C.APa., 290 P. 682 
—International Glass Co. v. 

Krouse, dCLAPa., 282 F. 206. 
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CaL—Treadwell v. Nickel, 228 P. 26, 
194 Cal. 243. 

TIL—White V. Murtland, 71 Ill. 260, 
22 Am.R. 100. 

Iowa.—Donahoe v. Gagen, 260 N.W. 
892, 217 Iowa 88. 

Kan.—Bloom Equity Exchange v. 
Stephans, 182 P. 646, 646, 106 Kati 
196, citing Corpus Juris, 

Md.—Fast V. Austin, 107 A 640, 135 
Md. 1. 

Mass.—^Blackall v. Duthie-Strachan, 
156 N.E. 604, 268 Mass. 661. 

Miss.—Jones v. Griffin, 126 So. 36, 
167 Miss. 266—^WoIiE v. Hopkins, 
111 So. 290, 145 Miss. 827. 

N.J.—^Donaldson v. Ludlow & Squler, 
110 A 690, 94 N.J.Law 306—Gil¬ 
bert V. Warren. 60 N.Y.S. 466, 44 
App.Dlv. 631—Chapin v. Potter, 1 
Hilt 366. 

Ohio.—^Industrial Commission of 
Ohio V. Henderson, 182 N.E. 603, 
43 Ohio App, 20. 

Pa.—Bastlan v. Marlenvllle Glass 
Co., 126 A 798, 281 Pa. 318—Wal¬ 
ter V. Graham, 80 Pa.Super. 518 
—^Prothlngham v. Laflin, etc., Pow¬ 
der Co., 4 A 720, 8 Sadler 38, 2 
Cent 624. 

Tex.—^Ellerd v. Newcom, Civ.App., 
203 S.W. 408. 

Wls.—Teesdale v, Bennett, 101 N. 

W. 688, 123 Wls. 866. 

18 C.J. p 782 note 49, p 787 note 6. 

Tenns of offer are ordinarily a 
question for the Jury, unless upon 
the evidence only one Inference can 
be drawn.—^Vlles v. American Realty 
Co.. 126 A 818, 124 Me. 149. 

Varying duplicate copies 
When there is variance between 
duplicate copies of writing, question 
which correctly recites actual con¬ 
tract Is fact question.—Kllllngs- 
worth v. General Motors Acceptance 
Corporation, Tex.Civ.App., 37 S.W.2d 
823. 

BvUUnoe partly written and partly 
oral 

(1) Where conflicting documentary 
and conflicting oral evidence as to 
the terms of a contract is adduced, 
the Issue is > narrowed to the oral 
evidence, the probative value of 
which faUs within the exclusive 
province of the jury.—Butts v. 
Butts, 94 S.E. 860, 81 W.Va. 66. 

(2) So, where the contract is part¬ 
ly oral and partly written, Its terms 
are to be found by the Jury in case 
of dispute.—^Hoffman v. American 
Mills Co., ac.AN.T., 288 F. 768, cer¬ 
tiorari denied American Mills Co. v. 
Hoffmann, 44 S.Ct 6, 263 U.S. 701,. 
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determine and to instruct the jury what the terms 
are.36 Conversely, if the evidence is undisputed or 
conclusive as to the existences? or tenns^s of a con¬ 
tract, it should not be submitted to the jury. 

Contracts by correspondence. The question 
whether certain letters or telegrams, or both, con¬ 
stitute a contract is one to be determined by the 
court, and it is error to submit such question to the 
jury.3» On the other hand, where the point in is¬ 
sue is the existence, not the validity, of a contract 


by correspondence, the question is one for the ju¬ 
ry.^® Thus, as stated in Corpus Juris, where let¬ 
ters or telegrams introduced in evidence by plaintiff 
in proof of the contract sued on do not constitute 
in themselves a completed contract, but merely ne¬ 
gotiations with a view to a contract, and they are 
supplemented by oral testimony, it is proper to sub¬ 
mit to the jury, under proper instructions, the ques¬ 
tion whether the contract alleged was in fact com- 
pleted.4i So, where a contract consists of both cor- 


68 L.Ed. 614—^U. S. Steel Producta 
Co. V. Poole-Dean Co., Or., 245 P. 688, 
167 C.C.A. 646--13 C.J. p 788 note 8. 
Bvldence as to terns held to pzaa«it 
anestlon for Jury 

(1) Time for performance. 

Mich.—-Veley v. Burt, 218 N.W, 801. 

242 Mich. 253. 

Minn.—Johnson v. Sinclair, 168 N. 
W. 181, 140 Minn. 436. 

( 2 ) Amount of compensation. 
Ky.—Hood V. Spltzlberger, 46 S.W. 

2d 102, 242 Ky. 291. 

Md.—Past V. Austin. 107 A. 640. 136 
Md. 1. 

N.T.—Brush v. Aten, 227 N.T.S. 742, 
223 App.DIv. 221. 

(3) Other terms or terms general¬ 
ly of particular contracts. 

Ark.—Nakdimen v. First Nat. Bank, 
6 S.W,2d 606, 177 Ark- 308, cer¬ 
tiorari denied 49 S.Ct. 32, 278 U.S. 
63B, 73 L.Ed. 662—Webb v. Smith, 

■ 6 S.W.2d 732, 117 Ark. 97. 

Me.—Luce v. Corlnna Seed Potato 
Farms, 134 A, 198, 126 Me. 886. 
Md,—Scarlett v. Young, 186 A. 129, 
170 Md. 358. 

Maas.—Piske v. Ballou, 163 N.B. 166, 
264, Mass. 630—Cunningham y. 
Cambridge Sav. Bank, 138 Mass. 
480. 

Neb—Dworak v. Shire, 268 N.W. 
655, 126 Neb. 474. 

Or.—Clark v. Opp, 66 P.2d 1179— 
Laird V. Prick, 18 P.2d 1029, 142 
Or. 639. 

Pa.—Menhennet v. Davis, 71 Pa- 
Super. 260. 

ILI.-rCooper v. Ceco Mfg. Co., 155 A. 
590, 61 R.I. 487—American La 
Prance Fire Engine Co. v. Mixer, 
147 A. 624. 

Tex.—Stock V. Kaiser, av.App., 93 
S.W.2d 225. 

Wash.—Tigner v. Zosel, 21 P.2d 289. 
172 Wash. 662. 

36. Idaho.—Turner v. First Nat. 
Bank, 248 P. 14, 42 Idaho 697. 

Tex.—Wolfe City Milling Co. v. 
Ward, Clv.App., 194 S.W. 967. 

37. D.C.—^Looney v. Metropolitan K. 
Co., 24 APP.D.C. 510, affirmed 26 
S.Ct. 303, 200 n.S. 480, SO L.Ed. 
664. 

Me.—Viles v. American Realty Co., 
126 A. 818, 124 Me. 149. 

Mont.—Steinbrenner v. 'Minot Auto 
Co., 180 F. 729, 56 Mont 27. 


N.Y—prelfeld v. Groh, 101 N.T.S. 
863, 116 App.Div. 409—Westhofen 
V. JBemard. 184 N.T.S. 401. 
Svldenoe iiuniffiolent to sustain Swe- 
Ing of existence 

(1) If the evidence is Insufficient 
to sustain a finding that a contract 
was entered into, It is proper not to 
submit an issue with fegard thereto 
to the jury. 

U. S.—Evans v. Ely, C.C.A.Pa-, SO P. 
2d 912—Evans V. Ely, C.CJLPa., 13 
P.2d 62—^Kennedy v. National Tube 
Co., Pa., 265 P. 1, 166 C.C.A. 329. 

S.C.—Capital City Garage St Tire 
Co. V. Electric Storage Battery Co., 
101 S.E. 888. 113 S.C. 362. 

(2) Evidence merely of a promise 
to enter into a contract In the fu¬ 
ture does not raise an Issue as to the 
existence of a contract—Garza v. 
MUmo Nat Bank, T6X.Com.App., 280 
S.W. 648, reversing MUmo Nat. Bank 

V. Garza, Clv.App., 269 S.W. 166. 

(3) In particular cases, evidence as 
to the existence of a contract has 
been held insufficient to warrant sub¬ 
mission of question. 

Ill.—Yeomans v. Brown, 239 ni.App. 
117. 

Iowa-—^Paulson v. Burgltt 190 N.W. 
963, 194 Iowa 1278. 

Ky.—Gillespie’s Ex’rs v. Howard, 294 
S.W. 154, 219 Ky. 721. 

38. D.C.—Looney v. Metropolitan R. 
Co., 24 AppJD.C. 610, affirmed 26 
S.Ct 303, 200 n.S. 480, 60 L.Ed. 
664. 

Ma—Viles v. American Realty Co., 
126 A. 818, 124 Me. 149. 

Sntnnissloii of question, as to tezms 
held uiLwazRuited, the evidence show¬ 
ing that the parties were agreed 
thereon.—Pierson v. Smith, 178 N.W. 
669, 211 Mich. 292. 

39. TT.S.—Ohmer v. Allen, C.C-A. 
Ohio, 79 F.Zd 942. 

Ala—Dekle v. American Fruit Grow¬ 
ers, 140 So. 629, 26 AlaApp. 62. 
Del.—Universal Products Co. v. Em¬ 
erson. 179 A. 887, 6 W.W.Harr. 663, 
100 A.L.R 956. 

IlL—Cottlngham v. Natlonail Mut 
Church Ins. Co., 124 N.E. 822, 290 
Ill, 26, affirming 209 IlLApp. 667. 
Mass.-De Vito v. Boehme & Rauch 
Co., 132 N.B. 36, 289 Mass. 290. 
N.J.—Mente & Co. v. Heller, 123 A. 
766, 99 N.J.Law 47B. 


Ohio.—Potts V. Park Inv. Co., 161 
N.E. 40, 27 Ohio App. 235. 

Pa—Feeney v. Mnr\'land Casualty 
Co., 107 A 320, 264 Pa 46. 

Tex.—Godfrey v. Central State Bank 
of Abilene, 5 S.W.2d 529, reversed 
on other grounds Central State 
Ban k of Abilene v. Godfrey, Com. 
App., 29 S.W.2d 1015. 

W.Va—E. T. Barnuzn Iron Works v. 
Prescott Const. Co., 102 S.E. 860, 86 
W.Va 178. 

13 C.J. p 782 note 62. 

Keanlng of telegram relied on as of¬ 
fer 

When telegram, relied on as offer 
leading to contract, contains clause 
Indicating that future formal con¬ 
tract was contemplated, and no inde¬ 
pendent facts and circumstances are 
Involved, meaning of such clause la 
for court, not jury, to determine.— 
Universal Products Co. v. Emerson, 
Del., 170 A 387, 6 W.W.Harr. 663, 
100 AL.R. 966. 

40. Iowa—^M. Schulz Co. v. Griffith, 
166 N.W. 101, 182 Iowa 650, 

Bvidence held to warrant or require 
sxUwilsslon of- question to Jury 

(1) As to the existence of a con¬ 
tract by correspondence.—^M. Schulz 
Co. v. Griffith, supra 

(2) Whether a letter of acceptance 
was mailed.—^Rowntrea Broa v. Bush, 
111 S.B. 217, 28 QaApp. 376. 

(3) Whether a telegram was in re¬ 
sponse to a letter.—Bergman v. Serv¬ 
ice Caster & Truck Co., Mo.App., 249 
S.W. 978. 

BuUng by court hold properly re. 

I fused that letters and spec.ficatlons 
constituted a contract.—O. P. Blom- 
qulst Co. V. White, 160 NJE. 171, 254 
Mass. 380. 

issue as to axlsteuoe of ooutraot 
held raised by telegrams and letters 
introduced in evldenca—^Wilson v. 
Wallace, 298 P. 86, 113 CaLApp. 278. 

41. DeL—Universal Products Co. v. 
Emerson, 179 A 387, 394, $ W.W. 
Harr. 653, 100 AL.R. 966. citing 
Corpus Juris. 

W.Va—Wood & Brooks Co. v. D. B. 

Hewitt Lumber Co., 109 S.E. 242. 

I 89 W.Va 264, 19 AL-R. 467. 

18 C.J. p 782 note 63. 
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respondence and of oral conversations, and the evi- made has been declared to be a question for the ju- 
dence as to its terms is conflicting, the question fi rj,*® and whether contracts are related or independ- 
one for the iuiy.42 ent has been held to be a jury question how- 

Implicd contracts. The existence of a contract ever, some authorities hold the question whether 
implied in fact presents a question of fact^S but parties to a written agre^ent intended that the 
whether a contract is to be implied from certain ex- writing should embody their entire oral agreement 
isting facts is a matter of law.« <>^^7 a part thereof to be one for the court.ei 

Execution and delivery. Where the evidence is h. Building and Construction Contracts 
conflicting or doubtful, questions as to the execu- Whether a writing Introciaced as a building and con- 
tion« and delivery** of a contract are for the jury, rtractton contract It a contrart it a qucMIcn of law, but 

the existence or terms of a contract In fact are, where the 
Reduction of oral agreement to writing. Wheth- evidence is conflicting, a question of fact, 
er the parties entered into a binding contract at the As in the case of contracts generally, discussed 
time of agreeing to the terms thereof or intended supra § 611 a, it is the duty of the court to deter- 
to be bound only when their agreement was reduced naine and inform the jury whether a paper or writ- 
to a formal writing is, where the evidence is con* ing introduced in evidence as a building and con¬ 
flicting, a question of fact for the jury."*^ So, straction contract is or is not a contract.52 On the 
where part of an oral contract is subsequently re- other hand, where the question is as to the exist- 
duced to writing, the determination of the whole ence, not tiie validity or construction, of a build- 
agreement is for the jury.^8 Similarly; the ques- ing and construction contract, and the evidence is 
tion whether the entire agreement was reduced to conflicting, the question is one for the determination 
writing or an independent collateral agreement was of the jury.®3 So, where the evidence is conflicting 

W.Va.—^Brown v. 'Western Maryland 
Ry. Co., 114 S.E. 467, 92 W.Va. 111. 

Bvldenjoe as to wbetlier agreement 
beeaxna Madinf liefore pat Is. writ- 
is; bdd for Jury 

Tex.-—Rosebud Oil k Cotton Co. v. 

Merchants' & Planteis' Oil Co., Civ. 

App., 248 &V7.11«. 

4& Mass.—Flcajd t. Beers, 81 NJ]. 

246, 196 Mass. .419. 

49. Del.—Arthur Jordan Plano Co. 

V. Lewis, 154 A. 467, 4 W.W.Harr. 

423. 

Or.—Gordon t. Curtis Broa A. D. 

Moodle Honse-JdCovinff Co., 248 P. 

158, 119 Or. 66. 

WUttexL contract sot istrodnoed In 
evldsnoe • 

Evidence of aa oral contract is not 
Insufficient to g’O to the Jury on the 
theory that It contradicts a written 
contract, where, althouyh the written 
contract was admittedly signed by 
plaintiff. It was not Introduced In evl- 
denca—Ralthel t, Hiller, Mo.App., 

221 S.W. .877. 

Btt Mo.—Blngsland, etc., Mfg. Co. v. 

St. Louis Halleable Iron Co., 29 
Mo.App. 526. 

N.T.—Dechert v. Municipal Electric 
Light Co., 41 N'.T.S. 692, 9 App. 

Div. 573. 

Pa.—Galloway v. Walter, 1 Del.Co. 

453. 

51. HI,—^Tellurtde Power Transmis¬ 
sion Co. V. Crane Co-, 70 N.E. 319, 

208 nL 218. 

13 C.J. p 782 note 57. 
sa. Iowa—Byaer v. Vyelssgerbep, 2 
Iowa 463, 

63. IT.S^—Gasoline Products Co. v, 

Champlli Refining Co., CGAMa, 

89 P.2d 621. certiorari granted 61 

U74 


Bvldenee os to existence of partleo.. 

lar agieezneuts held for Jury 
Md.—^Duplex Envelope Co. v. Balti¬ 
more Post Co., 163 A- 688, 163 Md. 
696. 

Mass.—Comstock v. Blltmore Amuse¬ 
ment Co., 116 N.B. 631, 227 Mass. 
146. 

4a, Pa—Dougherty v. Proctor & 
Schwartz, 176 A. 439, 317 Pa 368. 

43. Vt.—^Raymond v. Sheldon's Es¬ 
tate, 104 A. 106, 82 Vt 396. 

13 cur. p 782 note 64. 

44, OkL—Mead Bros. v. State Indus¬ 
trial Commission. 291 P. 671, 144 
Okl. 279. 

46. Tex.—Ellerd v. Newcom, Civ. 

App., 203 S.W. 408. 

18 GJ. P 782 note 66. 

46. HI.—See Crosier v. Crosier, 201 
■ ZllApp. 406. 

Tex.—James v. Tubbs, CIv.App., 68 
S.W.2d 106—Ellerd v. Newcom, Civ. 
App., 203 S.W. 408. 

13 C.J. p 782 note 66. 

Bvldemee as to deliveory held to pre¬ 
sent question of fact for Jury 
Masa—^Brown v. Grow, 144 N.B. 403, 
249 Mass. 495. 

Mina—Pltzke v. PItake, 243 N.W. 

139, 186 Minn. 346. 

Svidenoe held not to wanaact nh- 
mlsslott of question as to condi¬ 
tional delivery to Jury 
U.S.—Wheeler v. Fidelity & Deposit 
Co. of hCaryland, GGA.Iowa 63 F. 
2d 662. 

47. Del.—Universal Products Co. v. 
Emerson, DeL, 179 A. 387, 6 W.W. 
Harr. 663, 100 A.L.R. 966. 

Ma—li. Upton & Co. v. Colbath, 

119 A. 384, 122 Me. 188. 


S.Ct. 76, 282 U.S. 824, 76 L.Ed. 
786, and reversed on other grounds 
61 S.Ct 518, 283 U.S. 494. 76 L.Ed. 
1188. 

Ala—Stephenson Brick Co. v. Besse¬ 
mer Engineering & Construction 
Co., 118 So. 570, 218 Ala 326. 

Ill.—^Lelbrandt Plumbing Co. v. Glos, 
176 HLApp. 169. 

Mich.—Sweeney v. Jordan, 198 N.W. 

882, 223 Mich. 196. 

Pa—Achenbach v. Stoddard, 98 A. 
604, 258 Pa 838. 

Tex.—^Hutchenrider v. Smith, Com. 
App., 242 S.W. 204, reversing, Civ. 
App.. 228 S.W. 989. 

Wash-—^Le Doux v. Seattle North 
Paa Shipbuilding Co., 195 P. 1006, 
114 Wash. 682. 

.W.Va—Stephens v. Bartlett, 191 S. 
E. 660. 

Nature as written or oral 

Conflicting evidence as to whether 
a construction contract was oral or 
written Is for the Jury.—Jones v. 
Sherman, 51 N.W. 1036, 34 Neb. 452. 

■vldencs as to existence of partlou- 
lar agreements held for Jury 

U.S.—^Blue Diamond Co. v. Charles 
M. Allen & Son, C.GA.Ala. 56 P.2d 
1, certiorari denied 63 S.Ct. 17, 287 
U.S. 616, 77 L.Ed. 634—Gasoline 
Products Co. v. Champlln Refining 
Co., C.GA.Me., 39 F.2d 521, certio¬ 
rari granted 61 S.Ct. 76, 282 U.S. 
824, 75 L.Ed. 786, and reversed on 
other grounds 61 S.Ct 613, 283 U. 
S. 494, 76 L.Bd. 1188, 

Ala—Stephenson Brick Co. v. Bes¬ 
semer Engineering & Construction 
Co., 118 So. 670, 218 Ala 826. 
Ark.—Hill V. NeweU, 82 S.W.2d 174, 
182 Ark. 1186—Bush v. Wofford, 
213 &W. 761, 189 Ark. 830. 
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as to the terms of the contract, the question as to 
what the terms were, as distinguished from the con- 
structidh to be given terms ascertained, is a ques¬ 
tion of fact for the jury.54 However, where from 
the evidence but one inference can be drawn as to 
the existence or terms of an agreement, an issue 
with regard thereto should not be submitted to the 
jury.®® 


§ 612. Parties 

Where the evidence Is conflicting, ft Is for the Jury 
to determine questions as to with whom a contract is 
made, or of whether a contract is joint or several. 

Where the question as to the person with whom a 
contract is made is disputed, it becomes one for the 
jury,®6 as where there is a controversy as to the 
real party in interest,^? or as to the intent with 
which a signature was affixed.®® 


D.C.—Murphy ft Amea v. Herfurth, 
69 F.2d 1029, 61 App.D.C. 215. 
Oa.—Curtis v. Burney, 190 S.B, 866, 
55 Ga.App. 552. 

m.—Lelbrandt Pltimhing Co. v. Gloa, 
176 I11.APP. 169. 

Iowa-—Goben v. Dca Molnea Asphalt 
Paving Co., 239 N.W. 62. 214 Iowa 
834. 

Mass.—Gerrish Dredging Co. v. Beth¬ 
lehem Shipbuilding 'Corporation, 
141 N.B. 867, 247 Mass. 162- 
Fisher v. Doe, 98 N.BL 926, 212 
Mass. 287. 

Mich.—Sweeney v. Jordan, 193 N.W. 

882, 223 Mich. 196. 

Mo.—Bowman v. C. O, Jones Bldg. 
Co.. 68 S.W.2d 718, 332 Mo. 520, 
modifying Bowman v. Jones, App., 
60 S.W.2d 208—^Kennedy v. Bowl¬ 
ing, 4 S.W.2d 438, 319 Mo. 401. 
N.H.—^Rlley v. Springfield Sav. Bank, 
168 A. 721, 86 N.H. 829. 

Or.—Gordon v, Curtis Bros. A. D. 
Moodle House-Moving Co., 248 P. 
168, 119 Or. 65. 

Pa.—Gloeckler v. Imrle, 179 A. 888, 
118 Pa.Super. 441. 

RI.—^Boger Laudatl, Inc., v. Tan- 
credl, 166 A. 810— George Spalt ft 
Sons V. Malello, 136 A. 882, 48 RI. 
223. 

Tenn.—Watson v. Wells, 108 S,W.2d 
30, 20 TenmApp. 611. 

Wash.—Le Doux v. Seattle North 
Fac. Shipbuilding Co., 195 P. 1006, 
114 Wash. 682. 

W.Va.—Stephens v. Bartlett, 191 S.E. 
650. 

WIs.—Bggert-v. Kullxnan, 284 N.W. 

849, 204 Wis. 60. 

9 C.J. p 886 note I [a] (1), [b]. 

HonsuJt held properly denied 
N.J.—Ferber v. Cona, 103 A, 471, 91 
N.J.Law 688. 

54>i Ky.—Shea Bros. Const Co. v. 

Smith, 10 S.W.2d 1086, 226 Ky. 838. 
Mich.—Scheible v. Klein, 60 N.W. 
867, 89 Mich. 376. 

N.D.—Kunkel v. McLeod, 172 N.W. 
811, 42 N.D. 218. 

Va.—McGuire v. Martin, 147 S.B1. 
265, 162 Va. 463. 

Contract partly by oorrespondenoe 
Where correspondence between the 
parties does not constitute a com¬ 
pleted building and construction con¬ 
tract and the evidence is conflicting 
•as to the terms, the question as to 
the terms is one for the Jury.—U. 


S. Steel Products Co. v. Poole-Dean 
Co., Or., 245 F. 583, 157 C.C.A. 646. 
Znoorpotatlon of plans or speoifloa- 
tions 

(1) Whether plans or specifications 
for a building were signed and be¬ 
came a part of the contract is, where 
the evidence Is conflic ting or doubt¬ 
ful, a question for the Jury.—^Mal¬ 
lard V. Moody, 31 S.B. 46,106 Ga. 400. 

(2) So the question whether a cer¬ 
tain plan was included in the specifi¬ 
cation at the time the contract was 
executed should be submitted to the 
Jury.—Carberry v. Farnsworth, 59 N. 
SI 61, 177 Mass, 398. 

Bmployee or independent eontraotor 
Whether a person agreeing to do 
construction work was an employee 
or an Independent contractor is a 
question for the jury where more 
than one inference can be drawn 
from the evidence.—^Blacken v. Ever¬ 
ett Bottling Works, 242 P. 1102, 137 
Wash. 602. 

Bvldanoe held to wsrzaait or require 
Bubmlsslon pt question as to temu 
to. Jury 

D.C.—Klnts V. Lenkln, 89 F.2d 860, 
67 App-D.C. 116. 

Iowa.—Goben v. Des Moines Asphalt 
Paving Co., 252 N.W. 262, 218 Iowa 
829. 

Ky.—Shea Bros. Const Co. v. Smith, 
10 S.W.2d 1086, 226 Ky. 838. 

Mo.—Heltland Grate ft Mantel Co. v. 

Culver, App., 164 S.W. 708. 

N.J.—Aschberger v. Belfatto, 164 A. 

891, 11 N.J.M18C. 72. 

N.T.—L. Seletzky Co. v. Ehrlich, 218 
N.T.S. 605, ^18 App.Div. 667. 

N.D,—Kunkel v. McLeod, 172 N.W. 
811, 42 N.D. 218. 

Pa.—Smith V. Faust 92 Pa.Super. 
267. 

Va.—^McGuire v. Martin, 147 S.B. 265, 
162 Va. 468. 

Wash.— Dloguardi v. Haddow, 8 P.2d 
978, 167 Wash. 62—Culver v. Cul- 
liton, 137 P. 1000, 77 Wash. 467. 
Wis.—Borg V. Downing, 266 N.W. 182, 
221 Wis. 463. 

9 C.J. p 886 note 1 [a], (6). 

Bvldenoe hdd to raise issue as to 
terms of agreement 
Tex.—Dupuy v. Shilling, ClvJlpp., 27 
S.W.2d 323, error dismissed. 

Trisa by court without jury 
In a trial by the court without a 
Jury, the question of what the dis- 
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puted terms of a contract were is one 
of fact for the court.—^Polus v. Con¬ 
ner, 176 N.E. 234, 93 Ind.App. 465. 

55. Mich.—Japes v. Harmon, 141 N. 
W. 595, 176 Mich. 1. 

9 aj. p 886 note 98 [b] (2). 

56. 111.—Zgliczlnski v. Sokol, 168 N. 
B. 426. 827 Ill. 219. 

13 C.J. p 782 note 69. 

Person liable on account or to whom 
oredii eactended 

(1) That a charge was made on the 
books against the person individual¬ 
ly dealt with did not, viewing the 
evidence as a whole, establish as a 
matter of law that credit was ex¬ 
tended to that individual instead of 
to a person primarily liable.—Smith 
V. R K Elliott ft Sons, 157 S.B. 706. 
43 Ga.App. 4. 

(2) Evidence held to present a 
question of fact 

Ala.—Hyatt's Supply Co. ▼. Lyle, 188 
So. 3. 222 Ala. 460. 

Mo.—Rankin v. Vest App., 13 S.W.2d 
1096. 

Bunding oontraots 

(1) Where a subcontractor is em¬ 
ployed by the owner to do other 
work, the fact that it is agreed that 
checks in payment thereof shall be 
drawn to the contractor and Indorsed 
to the subcontractor does not nega¬ 
tive as a matter of law the existence 
of an agreement by the owner to pay 
for the work.—Gerrish Dredging Co. 
v. Bethlehem Shipbuilding Corpora¬ 
tion. 141 N.E. 867, 247 Masa 162. 

(2) In a particular case, the evi¬ 
dence has been held insufficient to- 
raise a Jury question as to the liabil¬ 
ity of a person to pay for excavation 
work done on the land of another.— 
Porter Const. Co. v. Berry, 298 P. 
179, 136 Or. 80. 

67. Tex.—Mitchell v. Boyce, Civ. 
Aj>p.. 120 S.W. 1016. 

58. Ky.—Schuster v. Snawder, 101 S. 

W. 1194, 81 Ky.L. 254. 

Persons signing dniOioate oxlglnal 
Where contract was to become ef¬ 
fective when a specified number of 
persons became parties, evidence 
raised fact question whether those 
signing duplicate original of contract 
became parties to agreement so as 
to make required number.—Tlsh v, 
Krueger Beverage Co., 277 N.T.S. 
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Joint parties. So, on conflicting evidence, the 
joint or several character of the contract should be 
left to the jury,S9 although it is a question for the 
court where dependent merely on a construction of 
the terms of a written contracL®t* 

Third party beneficiaries. A third party is as a 
matter of law not a beneficiary under a contract 
specifically declaring that it is for the benefit of 
the second party.®i‘ 

§ 613. Consideration 

Ordinarily the question of the presence of a benefit 
or detriment sufficient to constitute a consideration, or 
what constitutes the consideration, is a question of fact. 

Ordinarily the question of the presence of a ben¬ 
efit or detriment to the promisor, sufficient to con¬ 
stitute a consideration, is a question of fact,®^ as is 
the question of what constitutes the consideration, 
where it is controverted.®^ 

§ 614. Reality of Consent 

a. Generally 

b. Capacity 

c. Fraud 

d. Mistake 

e. Duress 

a. Glenerally 

Whether there was a meeting of the minds at the 
time of signing an instrunfent and whether It embraced 


the parties' real agreement are fact questions. Whether 
a contract has been affirmed or ratified is a question, 
where the facts are undisputed, for the court, but, where 
the evidence admits of more than one Inference, for the 
Jury. The existence of a confidential relationship Is 
generally a question for the court. 

Whether there was a meeting of the minds at 
the time an instrument was signed and whether the 
instrument embraced the real agreement of the par¬ 
ties are questions of fact.®^ Where the facts are 
undisputed, it is a question of law for the court 
whether there has been an affirmation of a con¬ 
tract,®® but whether a contract has been ratified is, 
where more than one inference can be drawn from 
the evidence, a question of fact®® 

Confidential relationship. Whether a confidential 
relationship between the parties,®'^ such as between 
a parent and child,®® is shown by the evidence is 
generally a question for the court 

b. Capacity 

Questions of the capacity of parties to a contract, 
such as whether one was so drunk as to be Incompetent 
to contract, are, on conflicting evidence, for the Jury un¬ 
der proper Instructions from the court. 

Questions of the capacity of parties to a contract 
are, on conflicting evidence, questions for the jury 
under proper instructions from the court.®® Wheth¬ 
er one was so drunk as to render him incompetent 
to make a contract is always a question for the ju- 
ry.70 


627. 248 AppJDlv. 782, affirmed 200 N. 
B. 40, 269 N.T. 647. 

59. ni.—Zgllczlnskl V. Sokol, 168 N. 

E. 426, 327 Ill. 219. 

13 C.J. p 782 note 62. 

Bvidsooe M to wbetber oontraot or*. 

ated Joint llahUlty Held for Jury 
Mo.—Hatch V. Boutrosa, App., 217 
S.W. 664. 

6di Tenn.—Kendrick v. Cisco, 18 Lea 
247. 

6L Okl.—Hughes v. First State 
Bank of Wagoner, 285 P. 1097, 106 
Okl. 146. 

68. Cal.'^In re Thomson. 131 P. 1045. 
165 Cal'. 290. 

Ky.—Talbott v. Stemmons, 10 Ky.L, 
33. 

moral obligation 

Where evidence is not conclusive 
that husband was ever under obliga¬ 
tion to repay money advanced to him 
for wife’s funeral expenses, a subse¬ 
quent naked promise to pay same is 
not, as matter of law, based on a 
moral obligation.—^Lovett v. Allen, 
129 S.B. 897, 34 Ga.App. 885. 

■vUenoe held to raise Issue of fact 
or for Jury as to 

( 1 ) Ebclstenqe of consideration gen¬ 
erally. I 


[ Iowa.—Whitlock v. Norris, 266 N.W. 

734, 218 Iowa 1066. 

Mo.—Bredel v. Parker-Bussell Min. 

& Mfg. Co., App., 21 S.W.2d 982. 
S.C.—Walt V. WilUamB, 91 SJ3). 969, 
107 S.a 32. 

Tex.—Griffin v. Bell, Civ.App., 202 S. 
W. 1084, error refused. 

(2) Whether forbearance to act 
was in reliance on a promise.—^Day 
V. Morgan, 200 N.W. 382, 184 WIs. 
695. 

(3) Whether a claim forsaken in 
reliance, on a promise was a real 
one honestly undertaken.—^Higgins 
V. Gilchrist Co., Mass., 17 N.B.2d 160, 

63. Ala.—Bush v. Bussell, 61 So. 
373, 180 Ala. 590. 

N.T.—Schoonmaker v. Gray, 101 N.E. 
886, 208 N.Y. 209, Ann.Caa.l914D 
610, reversing 182 N.T.S. 1145, 148 
App.Div. 908. 

Pa-—^In re Dutton, 37 A. 682, 181 Pa. 
426. 

Bvldenoe held to warrant or require 
suhBilsslou of questlou of nature 
of consideration to Jury 
Ark.—Washa v. Harris, 266 S.W. 944, 
167 Ajrk. 186. ^ 
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Tex.—Milmo Nat Bank v. Garza, Civ. 
App., 269 S.W. 166. 

04, Mich.—^Martin v. De Toung, 205 
N.W. 142, 232 Mich. 112. 

Tex.—Cooper Grocery Co. v. Rown- 
tree, Civ.App., 260 S.W. 333. 

66. Ariz.—Pratt-Gllbert Co. v. Re- 
naud, 218 P. 400, 26 Arlz. 79. 

es, U.S.—Lewis V. u. s., aC.A.Pa, 
56 F.2d 563. 

Ind.—Seymour Improvement Co. v. 
Viking Sprinkler Co., 161 N.B. 339, 
87 IndA-pp. 179. 

Ky.—Hofgesang v. Silver, 28 S.W.2d 
946, 282 Ky. 603, 68 A.L.R 1481. 

07. Pa.—In re Null’s Estate, 163 A. 
137, 302 Pa. 64. 

68^ Pa.—Palmer v. Foley, 167 A. 474, 
306 Pa. 169. 

69. Ga.—Bond v. First Nat Bank, 
92 S.E. 285, 19 Ga-App. 817. 

13 C.J. p 782 note 64. 

7a Ind.—Cummings r. Henry, 10 
Ind, 109. 

Mo.—Miller v. Chinn, App., 203 S.W. 

212 . 

N.C.—Cameron-Barkley Co. v. Thorn¬ 
ton Light etc., Co., 60 S.B. 696, 
138 N.CL 366, 107 Am.S.R. 632, 
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c. Fraud 

Evidence of fraud or Imposition In the Inducement 
of a contract is for the Jury, In accord with the nature 
or quantum thereof required In a particular Jurisdiction. 
Where no such evidence whatever Is introduced, a ver¬ 
dict is properly directed for plaintiff, but If the evidence 
Is conclusive as to fraud in the inducement, a verdict 
should be directed for defendant. 

Where there is evidence that defendant was' in¬ 
duced to sign or to enter into a contract by fraud 
and imposition, the question should be submitted to 
the jury.'^i However, there is a divergence of 
views concerning the nature or quantum of evidence 
necessary to warrant submission of the question of 
fraud in the procurement of a written contract to the 
juiy, one view being that the evidence must be clear, 
precise, and indubitable,^2 other views are 

that substantial^^ or even any*^^ evidence of fraud is 
sufficient to warrant submission of the question to 
the jury. In any case, where defendant introduces 
no evidence in support of such defense, a verdict 
is properly directed for plaintiff.Qn the other 
hand, if the evidence shows conclusively that a rep- 


§ 614 

resentation was made as an inducement to enter 
into a contract, that it was false, and that such rep¬ 
resentation was relied on, the court,should direct 
a verdict for defendant.^® 

Waiver. Whether part performance of a con¬ 
tract by the defrauded party after discovering the 
fraud waives the fraud is, on admitted facts, a 
question of law for the court,but where such 
party has partly or wholly executed the contract be¬ 
fore discovering the fraud, and the evidence as to 
his intentions admits of more than one inference, 
whether he has waived or condoned the fraud is 
a question of fact for the jury.'^® 

d. Mistake 

The existence of a mistake as to the terms of the 
contract, or negligence In signing a contract without 
taking some precaution to ascertain Its contents, Is, on 
conflicting evidence, a question of fact for the Jury. 

The existence of a mistake as to the terms of the 
contract is one of fact for the j‘ury, on conflicting 
‘ evidence,79 as is the question of negligence in sign- 


71. Fla-—^Winter Park Telephone Co. 

V. Strong, 179 So. 289. 

Ky.—Barren Pork Coal Co. v. Cogar 
Grain & Coal Co., 8 S.W.2d 399. 
226 Ky. 270. 

N.J.—Diamond Rubber Co. v. Peld- 
steln. 171 A. 816, 112 N.J.Law 614. 
affirming 166 A. 710, 11 N.J.M18C. 
467. 

Tex.—Cooper Grocery Co. v. Rown- 
tree, Clv.App., 260 S.W. 333. 

13 C.J. p 782 note 66. 

“Fraud in fact Is essentially a 
fact to be found, not a legal Judg¬ 
ment”—-Sir R. Ropner & Co. v. Em¬ 
mons Coal Mining Corporation, D.a 
Pa-, 17 F.2d 386, 888, affirmed 81 F- 
2d 948, and affirmed, aC.A., Emmons 
Coal Mining Corp. v. Sir R Ropner 
& Co., 81 P.2d 948, certiorari denied 
60 S.Ct. 81, 280 r.S. 677, 74 L.Ed. 
628. 

Weight of evldeiLoe of fraud in pro¬ 
curement of contract is for Jury. 
N.C.—Manufacturers’. Oil & Grease 
Co. V. Averett, 136 S.K 298, 192 N. 
C. 466. 

Tex.—Hardy v. Kansas Mfg. Co., 18 
S.W. 167. 

Daclaxatloiu as to value 

(1) Whether representations as to 
value were fraudulent is a Jury ques¬ 
tion.—Barre Trust Co. V. Ladd, 164 
A.' 680, 103 Vt. 892. 

(2) So whether such declaraUons 
were Intended and understood as tha 
expression of a mere opinion or as a 
statement of fact has been held to 
be a question for the Jury.—Bolich v. 
Prudential Ins. Co. of America, 178 
S.E. 320, 206 N.C. 144. 

(3) However, there Is some author¬ 
ity holding that whether such dec¬ 


larations were Intended and under¬ 
stood as an expression of opinion or 
as a statement of fact is a ques¬ 
tion for the court.—Dickey v. Dunn, 
262 P, 770, 80 CaLApp. 724. 

Bvldenoo as to partlculaz frauds ox 
Impositions hold to raise issue of 
fact ox for Jury 

(1) Misrepresentations as to na¬ 
ture of instrument signed. 

Mich.—Otto Baedeker & Associates 

V. Hamtramck State Bank, 241 N. 

W. 249, 267 Mich. 436. 

Wash.—Knutsen v. Alltak Pish Co., 
28 P.2d 384, 176 Wash. 169. 

(2) Misrepresentations as to the 
terms of a written contract, or the 
alterations of terms thereof without 
the knowledge of the other party. 
Ark.—^New Home Sewing Mach. Co. 

V. Westmoreland, 38 S.W.2d 814, 
183 Ark. 769. 

Ga.—Bennett v.'Igleheart Bros., 189 
S.E. 431, 37 Ga.App. 200. 

Ky.—United Equipment Co. v. D. T. 
Bohon Co., 26*3 S.W. 27, 208 Ky. 
627. 

Pa.—Oxweld Acetylene Co. v. John¬ 
son, 72 Pa-Super. 404. 

Tex.—^Barron G. Collier, Inc., v. Con- 
nelley, CIv.App.. 116 S.W.2d 849. 

13 C.J. p 782 note 66 [a]. 

(3) Other frauds or impositions. 
Iowa.— McTee & Co. v. Ryder, 266 N. 

W. 686, 221 Iowa 407. 

Maas.-Kaplan v. Suher, 160 N.B. 9, 
264 Mass. 180, 42 A.L.R. 1142. 
Wash.—Knutsen v. Alitak Pish Co., 
28 P.2d 834. 176 Wash. 169. 

U.S.—Rader v. Lehigh Valley R. 
Co., aC.A.N.J., 26 r.2d 73. 
lid.—Western Maryland Dairy Cor¬ 
poration V. Brown, 181 A. 468, 169 
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Md. 267—iEtna Casualty & Surety 
Co. V. State, 158 A. 45, 162 Md. 49. 
Pa.—Pennsylvania Railroad Co. v. 
Shay, 82 Pa. 198. 

Bvidance held to warrant stthmls- 
slon. of question of fraud to Jury, 
and not to warrant a declaration as 
a matter of law that it was not clear, 
precise, and Indubitable.—Oxweld 
Acetylene Co. v. Johnson, 72 Pa-Su¬ 
per. 404. 

78. Wash.—^McClure v. Wilson, 266 
P. 486, 147 Wash. 119. 

74. N.C.—Manufacturers' Oil & 
Grease Co. v. Averett, 186 S.E. 298, 
192 N.C. 465. 

75. N.T.—Robinson v. Vaughan, 63 
N.Y.S. 197. 49 App.Dlv. 170. 

rallurs ox refusal to perform agree- 
ment 

Mere failure or refusal to perform 
oral agreement Is not sufficient to 
raise Issue of fraud.—King v. Wise, 
Tex-ComuApp., 282 S.W. 570, revers¬ 
ing JWlse T. Boyd, Cly.App., 287 S. 
W. 643. 

Bvldeiioe lield nnt to warrant suTmtls- 
siou 

Mich.—Barron G. Collier, Inc., v. 
Stebblns, 210 N.W. 264, 236 Mich. 
147. 

OkL—Campbell v. Wood, 278 P. 281, 
137 Okl. 90. 

70 . Ill—Puller v. De Paul Universi¬ 
ty, 12 N.E.2d 213, 216. 293 IlLApp. 
261, quoting Corpus Juris. 

Mich.—Sherk v. Holmes, 88 N.W. 

1016, 125 Mich. 118. 

77 . OkL—Smith v. Reinauer, 61 P. 

2d 1039, 178 Okl. 4. 

7a Okl.— Smith v. Reinauer, supra. 
7a —^Minneapolis Steel & Ma- 
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ing a contract without taking some precaution to 
ascertain its contents.*® 

e. Duress 

The question of what constitutes duress Is one of 
law, but the existence of facts establishing it Is, upon 
conflicting evidence, for the Jury. 

While the question of what constitutes duress js 
one of law,*i the existence of facts establishing it 
is a question of fact, in case of a conflict in the ev¬ 
idence.** 

§ 615. LegaUty 

Whether a contract, the terms of which have been 


ascertained, Is void as in contravention of public policy 
Is a question of law for the court; but if its legality de¬ 
pends upon some question of fact, the question is one of 
mixed law and fact for the Jury under proper instruc¬ 
tions. 

Whether or not a contract, the terms of which 
have been ascertained, is void as in contravention of 
public policy is a question of law to be determined 
by the court** However, if the validity of a con¬ 
tract depends on the determination of some ques¬ 
tion of fact, such as the intention of the parties, 
the matter then becomes a mixed question of law 
and fact, and should be submitted to the jury, un¬ 
der proper instructions from the court.** In such 


chlnery Co. v. Sc h a l aj n s ky , 16B P. 
289, 100 Ean. 562. 

13 C.J. P 783 note 68. 

CoxxsclaisBi of some provlsloiui aaiA 
oppoxtfosdty tot dlscoveiy 
The fact that other provisions of 
a contract are correct and that the 
complaining party had an ample op" 
portunity to discover an omission la 
not conclusive as to the issue of a 
mutual mistake so as to warrant an 
instruction that no such mistake ex¬ 
isted.—Estes V. Eerguson, Tex.Clv, 
App., 203 S.W. 941. 

Knowledge of mistake lu hid 
Whether .one party knew before 
contracting of a mistake by the oth¬ 
er party tn quoting a price on build¬ 
ing materials has been held to be, In 
view of the evidence, a Jury ques¬ 
tion.—Clem Lumber Co. v. Marty, 
Tox.Clv.App., 26 S.W.2d 819, error 
refused. 

Kvldeaoe as to mistake as to terms 
held for Jury 

Ky,—United Equipment Co. v. D. T. 
Bohon Co.. 263 S.W. 27, 208 Ky. 
627. 

8(k Iowa.—^Bank of Holmes v. 
Thompson, 135 N.W. 986, 192 Iowa 
1082-^hores-Mueller Co. v. Lon- 
nlng, 140 N.W. 197, 169 Iowa 96. 
Wls.—Klosterhuber v, Wisconsin 

State Bank, 260 N.W. 644, 218 Wis. 
191. 

Signing of duplicates 
Where a contract, which purported 
to he executed in duplicate, wai pre¬ 
pared in defendant’s presence by the 
agent of plaintiff, plaintiff being a 
well-known company, both papers 
were on the same form, appeared 
alike, and recited that they were 
duplicates, it cannot be sai^ as a 
matter of law or fact, that defend¬ 
ant was negligent in reading only 
one of the papers before signing 
both.—Edward Thompson, Co. v. 
Bunt, 218 IlLApp. 616. 

’&L U.S.—McEenzle-Hague Co. v. 
Carbide ft Carbon Chemicals Cor- 
t.poration, C.C.A-Mlnn., 73 P.2d 78— 
Wlnget V. Rockwood, C.C.A.Mlnn., 
.69, P.2d 826—Meyer v. Guardian 
Trust Od„ aCJLNel)., 296 P. 789. 


Ohio.—Bartlett v. Richardson Co., 
161 N.B. 403, 27 Ohio App. -268. 

Tex.—Coleman v, Coleman, dv-App., 
293 S.W. 695. 

18 aj. p 783 note 70. 

82. U.S.—McKensIe-Hague Co. v. 

Carbide & Carbon Chemicals Cor¬ 
poration, CCA,Mlnn.. 78 F.2d 78— 
Wlnget V. Rockwood, C.C.A.Mtnn.. 
69 P.2d 826—Guardian Trust Co. 
V. Meyer, C.aA.Neb.. ID P.2d 186 
—^Meyer v. Guardian Trust Co., C 
C.A.Neb., 298 P. 789. 

Mass.—^Freeman v. Teeling, 194 N.E 
677, 290 Mass. 93. 

Mo.—White V. McCoy Land Co., 87 
S.W.2d 672. 229 Mo.APP. 1019, af¬ 
firmed White v. Scarritt, Sup., Ill 
S.W.2d 18. 

Ohio.—Bartlett v. Richardson Co., 
161 N.E. 408. 27 Ohio App. 263. 
S.C.—In re Nightingale's Estate, 189 
S.E. 890, 182 S.C. 627. 

W.Va.—Bank of Clinchburg v. Car¬ 
ter, 188 aE, 870. 101 W.Va. 669. 

13 CJ. p 783 note 71. 

Suit or threat thereof 
In particular cases, whether a peiv 
son acted under duress in signing a 
contract in consideration of forbear¬ 
ance to bring, or dismissal of, a suit 
has been held to be, under the evl^ 
dence, a question for the Jury. 

Mo.—White V. McCoy Land Co., 87 
aw.2d 672, 229 Mo-App. 1019, af¬ 
firmed White V. Scarritt, Sup., Ill 

S. W.2d 18. 

N.T.—Plunkett v. O’Connor, 296 N. 

T. S. 492, 162 Mlsc. 839. 

83, Ark.—Bene v. New York Life 
Ins. Co., 87 S.W.2d 979, 191 Ark. 
714. 

Ind.—Hodnick v. Fidelity Trust Co., 
183 N.E. 488, 96 Ind.App. 842. 

Ky.—Jones v. Henderson, 226 S.W. 

84, 189 Ky. 412, 20 A.L.R 1471. 
Mass.—Adams v. East Boston Co., 
127 N.E. 628, 236 Mass. 121. 
N.D,—City of Wmiston v. Ludowese, 
208 N.W. 82, 63 N.D. 797. 

Va.—Clay v. Butler, 112 S.E. 697, 182 
Va. 464. 

18 C.J. p 788 note 74. 

Validity under olty ordinance is a 
question of law for the court—Bur- 
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llngton Light ft Power Co. v. City of 
Burlington, 106 A. 618, 98 Vt 27. 
Oontraot In restraint of. trade 

(1) Where the facts are establish¬ 
ed. the Question whether a contract 
is in restraint of trade is one for the 
court 

N.J.—Buckelew v. Martens, 166 A, 
486, 108 N.J.Law 389. 

N.Y.—^Aero-Bocker Corporation v. 
Axelrod, 241 N.Y.S. 158, 186 Mlsc. 
621. 

(2) So it is for the court to deter¬ 
mine whether a restraint Imposed by 
an agreement is reasonable. 

Ga.—Hood V. Legg, 128 S.E. 891, 160 
Ga. 620. 

Ohio.—Stark County Milk Produc¬ 
ers’ Ass’n V. Tabellng, 194 N.E. 16, 
129 Ohio St 159, 98 A.L.R. 1893. 

18 aj. p 783 note 74 [bj. 

Contract restrlotlag. praotloe of pr»- 
fessloa 

Whether contractual restriction on 
physician's right to practice Is un¬ 
reasonable is law question.—Storer 
V. Brock, 184 N.E. 868, 351 UL 643, 
affirming 267 IlLApp. 138. 

Disposition of action where oontraot 
Illegal 

Where contract on which action 
is based, contravenes public policy, 
trial court may exclude all evidence, 
withdraw case from jury, and direct 
verdict for defendant.—Gross v. 
CampbelL 160 N.E. 862, 118 Ohio St 
285, affirming 160 N.E. 611, 26 Ohio 
App. 460. 

84h Ga.—M. C. Kiser Co. v. Padrlck, 
118 S.B. 791, 80 Ga.APP. 642. 

Okl.—^Maryland Casualty Co. v. De 
Armon, 64 P,2d 719, 179 OkL 60. 
Tex.—Puckett v. Wilson Bros. Mer¬ 
cantile Co., Civ.App., 211 S,W. 642, 
643, citing Coxpns Jtuls. 

18 C.J. p 788 note 76. 

Illegality not pnt In IssnO by pan- 
ties 

Where both parties avoid Introduc¬ 
ing evidence showing the illegal 
character of a contract It becomes 
the duty of the court to develop the 
facts by taking evidence and to sub-, 
mit Issues thus made to the Jury un¬ 
der proper instructions as to the law. 
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case, the only question- for the jury is the truth of 
the alleged facts.Sfi However, the question of le¬ 
gality will not be submitted to the jury where there 
is no dispute with regard to the terms of the con¬ 
tract or what was done under it*® 


§ 616. Cotistruction 

Where the terms of a contract are ascertained and 
unambiguous, Its construction and legal effect present 
a question of law for thb court. 

Ordinarily, the construction or legal effect of a 
contract must be determined by the court as a ques¬ 
tion of law.*'^ This rule has been frequently an- 


-c. A. King & Go. V. Horton, 156 

K. E. 124, 116 Ohio St 205. error dis¬ 
missed 48 S.Ct 322, 276 U.S. 600, 72 

L. Bd. 726. 

SepanhlUty of prortsione 
Whether legal and Illegal provi¬ 
sions of contract are separable’ Is 
question of fact—-Metro-Goldwyn- 
Mayer Distributing Corporation v. 
BlJou Theater Co., D.aHass., 50 r.2d 
908, set aside on other grounds, C.C. 
A.. 69 F.2d 70. 

Wbethex oontraot not to bid at sals 
is designed to stifle oojnpetition, and, 
hence, illegal, or Is reasonable, and 
hence, not Illegal, is a question of 
fact. 

Ga.—M. C. Kiser Co. v. Padrlck, 118 
S.E. 791, 30 Ga.App. 642. 

Mass.— Weathers v. Jarvis, 200 N.E. 

886 . 

Brldence as to partionlaT facta af¬ 
fecting legality held fox Jury 

(1) Use of personal or political in¬ 

fluence with a public ofDcer as the 
consideration or purpose of a con¬ 
tract , ' 

U.S.—Allison V, Dodge. C.aA,N.J., 

287 F. 621. 

Md.—Frenkll v. Hagan, 126 A. 909. 
146 Md. 94. 

2fass.—^Dansereau v. Houlihan, 6 H. 
E.2d 428. 

N.Y.—Chard v. Ryan-Parker Const 
Co., 169 N.T.S. 622, 182 App.Div. 
465. 

(2) Use of personal or political In¬ 
fluence with public oflOcers In per¬ 
formance of a contract Itself legal.— 
Old Dominion Trausp. Co. v. Hamil¬ 
ton, 131 S.B. 860, 146 Va. 694, 46 A. 
L.R. 186. 

(8) Compounding of felony as pur¬ 
pose of the contract—^Fidelity & De¬ 
posit Co. of Maryland v. Palmer, 297 
N.T.S. 646, 252 App.Dlv. 66. 

(4) Agreement to conceal a crime 
or to suppress a prosecution as the 
sole or partial consideration or pur¬ 
pose of a contract > 

Ala.—Nobles v. Bank of Eclectic, 116 
So. 13, 217 Ala. 124. 

Oa.—Epps V. Anderson, 118 S.B. 27, 
28 Ga.App. 746. 

Kan.—First Nat Bank v. Strawn, 67 
P.2d 689, 145 Kan. 984. 

Ky.—Farmers’ Nat Bank of Someiv 
set V. Tartar, 76 S.W.2d 768, 26,6 
Ky. 70. 

Mass.—Wolff V. Perkins, 149 N.E. 

691, 264 Majsa 10. 

Mo.—^Dillon V. Ennis, 205 S.W. 10L 
OfcL—Maryland Casualty Co. v. De 
Armon, 64 P.2d 719, 178 OkL 60. 


C5) Contract by officers of an asso¬ 
ciation as one to resign and sell their 
posltlona—Grlflln v. Patterson, Okl., 

80 P.2d 246. 

(6) Relationship between a party 
to a contract and a third person 
whose business or interests are to 
be affected by the contract as one 
of agent or fiduciary so as to render 
the contract a breach of trust by 
such party. 

N.J.—Willis V. Boehme, 146 A. 45. 

7 N.J.Mlac. 472. 

N.T.—Goldberger v. Barwess, 193 N. 
T.S. 249. 

Wyo.—^Hoge v. George, 200 P. 96, 27 
Wyo. 428, 18 A-L.R. 469. 

(7) Agreement for Illicit relation¬ 
ship as consideration for a contract. 
Ky.—Bowling v. Bowling’s Adm’r, 

300 S.W. 876. 222 Ky. 396. 

Vt.—Stewart v. Waterman, 123 A. 
624, 97 Vt 408. 

(8) Terms of a contract, a breach 

of which, If the terms were as as¬ 
serted. was contemplated by the con¬ 
tract alleged to be Illegal.—Bq,blklan 
V. Brown, Mass., 1L99 N.E. 900. | 

(9) Contract to pay an Indebted¬ 
ness, despite representations made 
for the purpose of complying with a 
statute when applying for a loan, 
that the indebtedness had been paid 
and discharged and would not be re¬ 
newed. 

Tex.—Oldham v. Briley, dvjlpp., 118 
S.W.2d 797. 

(10) Future contract. In which 
performance was to be by paying or 
receiving a margin or profit- 
Puckett V. Wilson Bros. Mercantile 
Co., Tex.Clv.APp., 211 S.W. 642. 
Bvldence hdd not to warxent pev' 

emiflK)xy instxaotlOA 
Evidence that a person accepting a 
promissory note on an agreement not 
to prosecute for an embezzlement of 
money was otherwise secured has 
been held Insufficient to show that he 
was actuated by motives of compas¬ 
sion rather than of gain so as to en¬ 
title him to a peremptory instruc¬ 
tion.—^Farmers' Nat. Bank of Somer¬ 
set V. Tartar, 76 S.W.2d 768, 266 Ky. 
70. 

Iowa.—Bell V. Pierson, Morr. 21. 

86. N.T.—Cummings v. Union Blue 
Stone Co., 44 N.T.S. 787, 16 App. 
Dlv. 602, affinned 68 N.E. 626, 164 
N.T. 401, 79 Am.S.R. 666, 52 L.RJL 
262. 

Evidence as to oomponndlng of.fbl- 

1279 


ony as oonsidextttion held insnf- 
flcieut to go to Juzy 

Ill.—^Austin V. Feron, 7 N.E.2d 476, 
289 IlLApp. 628. 

87. U.S.—National Surety Corpora¬ 
tion of New York v, Ellison, C.C.A. 
Minn., 88 F.2d 399. 

Ala.—Reynolds v. Massey. 122 So, 

29, 219 Ala. 265—Nashville, C. & 
St L, Ry. Co. V. Camper, 78 So. 

‘ 926, 201 Ala. 581. 

Ariz.—^Rio Grande Oil Co. v. Pan¬ 
key, 73 P.2d 707—Timmons v. Mc- 
Klnzle, 189 P. 627, 21 Arlz. 433. 
CaL—Howell v. Harris, 74 P.2d 651, 

24 Cal.App.2d 70—Williams v. Ma- 
condray & Co.. 207 P. 285, 67 Cal- 
App. 359. 

Qa.—Fraser v. Jarrett 112 S.BL 487, 
163 Ga. 441—National Manufac¬ 
ture & Stores Corporation v. Dekle, 
173 S.E. 408, 48 GaApp. 515. 

IlL—Coxon V. U. S. Fuel Co., 212 
IllA-pp. 680—Tyler v. Goddard, 207 
UlJVpp. 636. See Errant v. (2o- 
lumbia Western Mills, 196 IlLApp. 
14. 

Ind.—Scott V. Brown, 167 N,B. 64, 90 
Ind.App. 867. 

Kan.—Fielding v. Williamson, 284 P. 
1008, 118 Kan. 411, modifying 284 
P. 48, 118 Kan. 44. 

Ky.—Harlan Fuel Co. v. Wigglngton, 
262 S.W. 967, 203 Ky. 646. 

Me.—Cocheco Bank v. Berry, 62 Me. 
298. 

Iilass.—^Hennebique Const Co. r. Bos¬ 
ton Cold Storage fi; Terminal Co., 
119 N.E. 948, 230 Mass. 456, L.R.A. 
1918P 874. 

Mich.—Hannan v. Smith, 139 N.W. 
256, 178 Mich. 488. 

N.J.—Edge v. Boardwalk Securities 
Corporation, 179 A. 270, 116 N.J. 

286—Bockian v. United (>ua- 
dy Co., 102 A. 893, 91 N.J.Law 314. 
N.T.—Blco Shoe Mfrs. v. Sisk, 188 
N.B. 191, 260 N.T. 100, reversing 
265 N.T.S. 984, 236 App.Dlv. 718— 
De Long v. Massachusetts Fire & 
Marine Ina Co., 262 N.T.S. 166, 
238 App.Div. 760, reversing 266 N. 
T.S. 300, 142 MIsc. 664. 

N.O,—^North Carolina Highway Com¬ 
mission V, Rand, 148 S.E. 861, 196 
N.C. 799—^Montague v. Lumpkin ft 
Perry, 100 S.EL 417, 178 N.C: 270. 
Ohio.—Industrial CommlsBlon of 
Ohio V. Henderson. 182 NJE. 608, 
604, 48 Ohio App. 20, quoting Oop- 
pns 70x18. 

Or.—Van Koten v. State Industrial 
Accident Commission, 223 P. 946, 
110 Or. 674. 
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notmced as applicable when the contract involved J is written,8 8 and, likewise, the rule has been ap- 


S.C.—^Wheeler v. Globe & Rutgers 
Fire Ins. Co. of City of New Tork, 
118 S.E. 609. 125 S.C. 320. 

Tex.—Shaw v. Ryan, Coni.App„ 68 S. 
W.2d 8, reversing, CivApp.. 41 S. 
W.2d 329—Kemper v. Police & 
Firemen’s Ins. Ass’n, Com.App., 48 
S.W.2d 264, modifying 44 S.W.2d 
978, reversing Police & Firemen's 
Ins. Ass'n v. Kemper, Civ.App., 28 
, S.W.2d 1111—Maddox Motor Co. v. 
Ford Motor Co., Com.App., 23 S.W. 
2d 333, afilrming Ford Motor Co. v. 
Maddox Motor Co., Civ.App., 3 S.W. 
2d 911—Lakeside Park v. Dr. Pep¬ 
per Bottling Co., Civ.App., 44 S.W. 
2d 1023—Dallas Opera House Ass’n 
. V. Dallas Enterprises, Civ.App., 288 
S.W. 656, affirmed, ComuApp., 298 
S W. 397. 

.Va—^Realty Co. of Virginia v. Bur- 
cum, 106 S.E. 375. 129 Va. 466. 

9 C.J. p 886 note 99—^18 C.J. p 783 
note 77. 

“Construction of a contract is, of 
course, always a question of law for 
the court.”—Carrick v. Sturtevant, 
234 P. 1080,' 1082, *28 Arlz. 6. 

AIlegationB of paztlBB’ Intentioiui 
cannot overcome the rule that the 
meaning of a contract la usually a 
question of law to be determined 
from its language.—McCabe v. Bal¬ 
timore Trust Co., DeLSuper., 180 A. 
780. 

aa. tJ.S.—Sinclair Refining Co. v. 
Jenkins Petroleum Process Co., C. 
C.A.Me., 99 F.2d 9, certiorari denied 
Jenkins Petroleum Process Co. v. 
Sinclair Refining Co., 69 S.Ct 862, 
306 U.S. 669, rehearing denied 59 

S. Ct. 484—S. S. Kresge Co. v. 
Sears, C.C.A.Maas., 87 F.2d 136, 110 
A.L.R. 583, affirming, D.C., 15 F. 
Supp. 622, certiorari denied 67 S.Ct. 
512, 300 U.S. 670, 81 L.Bd. 876— 
City of Orlando v. Murphy, C.C.A.' 
Fla, 84 F.2d 631, certiorari denied 
Murphy t. City of Orlando, 67 S. 
Ct. 46, 299 U.a 680, 81 L.Ed. 427— 
John Hancock Mut Life Ina Co. v. 
De Costa, aCA-Pa, 81 r.2d 890— 
Sterling Homes Co. v. Stamford 
Water Co., aC.A.N.T., 79 F.2d 607 
—Commissioner of Internal Reve¬ 
nue V. Coastwise Transp. Corpora¬ 
tion, C.C.A., 71 F.2d 104, certiorari 
denied Coaatwise Transportation 
Corporation v. Commissioner of In¬ 
ternal Revenue, 66 aCt. 110, 293 
U.S. 595, 79 L.Ed. 689—^Monagas v. 
Fox Film Corporation, CCAuPorto 
Rico, 46 F.2d 877—^Rode v. Gonter- 
man, ac.A.IlL, 41 F.2d 1—Compan- 
hla De Navegacao Lloyd Bra- 
sUelro V. C. G. Blake Co.. C.C.A.N. 

T. , 84 F.2d 616—^Drainage Dlst No. 
1 of Lincoln County, Neb., v. Rude, 
C.aA.Neb., 21 F.2d 267—Keystone 
Steel & Wire Co. v. Pierce Oil Cor¬ 
poration, C.CJLI11., 17 F.2d 476— 
Brown V. J. a Shaffer Grain Co., 


C.C.A.Masa., 16 P.2d 614— Reading 
V. Travelers Ins. Co., D.C.Pa., 24 F. 
Supp. 894 —General Motors Corpo¬ 
ration V. Abell, C.C.AMass., 292 F. 
922, certiorari denied Abell v. Gen¬ 
eral Motors Corporation, 44 S.Ct. 
332, 264 U.a 683, 68 L.Ed. 861— 
P. J. Carlin Const. Co. v. Guerlni 
Stone Co., Porto Rico, 241 F. 646, 
154 C.C.A. 321, certiorari granted 
Guerlni Stone Co. v. P. J. Carlin 
Const Co., 38 S.Ct 9, 246 U.S. 648, 

62 L.Ed. 628, and reversed on other 
grounds 39 S.Ct 102, 248 U.S. 334, 

63 L.Ed. 276. 

Ala.—Dunlap v. Macke, 171 So. 721, 
283 Ala. 297—Ex parte Patrick, 88 
So. 837, 206 Ala 662, reversing 
Patrick V. Paterson, 89 So. 100, 18 
AlaApp. 26—^Barbour v. Poncelor, 
83 So. 180, 203 Ala 386—Lutz v. 
Van Heyitigen Brokerage Co., 76 
So. 284, 199 Ala 620—Cox v. 
Knight, 49 Ala 178. 

Arlz.—Guarantee Title & Trust Co. 

V. Willis, 297 P. 446, 88 Arlz. 83. 
Ark.-Battle v. Draper, 231 S.W. 869, 
149 Ark. 65—Ellege v. Henderson, 
218 S.W. 881, 142 Ark. 421. 

Cal.—^Horner Laughlln Engineers 
Corporation v. J. W. Leavitt & Co., 
2 P.2d 611, 118 Cal.App. 197—Brett 
V. Vanomar Producers, 187 P. 768, 
46 CaLApp. 286. 

Del.—^Reardon v. Exchange Furniture 
Store, 188 A. 704, afilrming. Super., 
183 A. 380. 

D.C.—McReynolds v. Mortgage & Ac¬ 
ceptance Corporation, 18 F.2d 318, 
66 APP.D.C. 842. 

Fla—City of Leesburg v. Hall, 117 
So. 840, 96 Fla 186. 

HI.—Chicago Dally News v. Kohler, 
196 N.El 446, 360 Ill. 361, revers¬ 
ing 276 111A.PP. 87 —^Hancock v. 
National Council of The Knights 
and Ladies of Security, 186 N.E. 
33. 303 Ill. 66— Dandyline Co. v. 
Llnak, 128 N.E. 820, 296 IlL 69, re¬ 
versing 216 BLApp. 479— Harris v. 
Pulverized Manure Co., 268 IlLApp. 
74— Lindsey v. Rosen, 265 IlLA.pp, 
21, conforming to directions 167 N. 
E. 89, 336 Ill. 402 —North Avenue 
State Bank v. Nichols, 262 IlLApp. 
866—Cutler v. Gardiner Metal Co„ 
225 I11A.PP. 497— Sisters of the 
Third Order of SL Francis v. Fran¬ 
ces Guillaume’s Estate, 222 Ill.App. 
643— Abel V. Poe, 199 IlLApp. 891 
—Overland Motor Co. v. Tennant, 
195 niApp. 6. See North Side 
Sash & Door Co.,v. Goldstein, 210 
IIlApp. 226, affirmed 121 N.E. 563, 
286 IlL 209. 

Ind.—Brumfield v. State ex rel. Wal¬ 
lace, 190 N.E. 863, 206 Ind. 647— 
Federal Life Ins. Co. v. Bellas, 185 
N.E. 819, 99 Ind.App. 116—Bstef 
V. Anderson Oil Co., 176 N.E. 660 
93 Iud.App. 886, reversing 171 N.E 
926. 


Iowa.—Plckerell v. Carson, 8 Iowa 
644. 

Kan.—Fleming v. Campbell, 69 P.2d 
718, 146 Kan. 294—Bishop & Bab¬ 
cock Sales Co. v. Brogan, 280 P. 
749, 128 Kan. 779—Debus v. Mis¬ 
souri State Life Ins. Co., 226 P. 
91, 116 Kan. 773—Hudson v. Riley, 
ISO P. 198, 104 Kan. 634. 

Ky.—Laurel Cliffs Mfg. & Distribut¬ 
ing Co. V. Prichard, 76 S.W.2d 
491, 266 Ky. 762. 

Me.—Gagnon v. Beane, 168 A. 809, 
182 Me. 189. 

Md.—Severln v. Robert S. Green. 
Inc.. 170 A. 731, 166 Md. 806—Buf¬ 
falo Pressed Steel Co. v. Kirwan. 
113 A. 628, 138 Md. 80. 

Maas.—Kennedy Bros. v. Bird, 192 
N.B. 73, 287 Mass. 477—Bresky v. 
Rosenberg, 152 N.E. 347, 266 Mass. 
66—^Farber v. Mutual Life Ins. Co. 
of New York, 145 N.E. 685, 260 
Mass. 260, 36 A.LR. 806—Brand v. 
Sterling Motor Car Co., 144 N.E. 
' 79, 249 Mass. 818—Gould v. Con¬ 
verse, 140 N.E. 785, 246 Mass. 185 
—Creighton v. Elwell. 137 N.E. 737, 
843 Mass. 580—Tuttle v. Metz Co., 
118 N.E. 291, 229 Mass. 272. 

Mich.—Muir V. Leonard Refrigerator 
Co., 267 N.W. 728, 269 Mich. 406— 
O’Connor v. March Automatic Irr. 
Co.. 218 N.W. 784, 242 Mich. 204, 
affirmed 228 N.W. 228, 245 Mich. 
693—Cook V. Rockwell, 206 N.W. 
313, 238 Mich. 64. 

Minn.—Lucas v. Ganley Bros., 206 
N.W. 934, 166 Minn. 7. 

Mo.— Robb v. St. Louis Dairy Co., 
98 S.W.2d 717, 339 Mo. 982—Cowell 
V. Employers’ Indemnity Corpora¬ 
tion, 34 S.W.2d 706, 826 Mo. 1108— 
Prldeaux v. Plymouth Securities 
Co., 84 S.W.2d 166, 170, 231 Mo. 
App. 1060, citing Ooxpus Jnzls— 
Bailey v. St Louis & S. F. Ry. Co., 
App., 290 S.W. 630—Lokey v. 
Rudy-Patrick Seed Co. of Kansas 
City, App., 285 S.W. 1028—Mueller 
V. National Hay & Milling Co., 
App., 243 S.W. 420—^Kunz v. Chou¬ 
teau, App., 202 S.W. 443. 

N.J.—Buckelew v. Martens, 156 A. 
436, 108 N.J.Law 339—Basic Iron 
Ore Co. V. Dahlke, 187 A. 423, 103 
N.J.Law 635—Smith v. Fidelity & 
Deposit Co. of Maryland, 120 A. 
322, 98 N.J.Law 634—Bellisfleld v. 
Holcombe, 139 A. 817, 102 N.J.Bq. 
20—Cosmos Dyeing & Printing 
Works V. CalderinL HI A. 617, 91 
N.J.Bq. 378—George P. Hewson Co. 
V. Spannhake, 190 A. 608, 16 N.J. 
Misc. 231. 

N.Y.—Karp v. R Ritter & Co., 180 
N.Y.S. 769, 110 Misc. 688. 

N.C.—^Porter & Peck v. West Const 
Co., 142 S.B. 27, 195 N.C. 828— 
King V Davis, 130 S.E. 707, 190 N. 
C. 787—^Patton v. Slnclaire Lumber 
Co.. 101 S.E. 618, 179 N.G 103. 
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plied when the contract is clear and tmambigu- | ous,8* and the rule has been applied where the con- 


OhliO.—Charles Behlan Sons’ Co. v. 
Ricketts, 164 N.B. 436, SO Ohio 
App. 167—Selaer v. Turske. 164 N. 

B. 6B, 30 Ohio App. 16—Rudolph 
Wurlitzer Co. v. Black, IS Ohio 
App. B7—Lee v. Benedict 23 Ohio 
Cir.Ct,N.S., 561. 

Okl.—Beck v. Traders & General Ins. 
Co., 77 P.2d 109—Clark v. Herbert 
270 P. 329. 132 Okl. 272—Mitchell 
V. Vogele, 266 P. 906, 126 Okl 178 
—Smith V. Ferguson, 221 P. 447. 

96 Okl. 160. 

Or.— Columbia Digger Sand & Gravel 
Co. V. Ross Island Sand & Gravel 
Co.. 25 P.2d 911, 146 Or. 96—Abra- 
hamson v. Brett 21 P.2d 2^9, 143 
Or. 14—Mlchelln Tire Co. of .Cali¬ 
fornia v. Cutler, 240 P. 896, 116 Or. 
217-_'Wells v. Clark & Wilson 
Lumber Co., 285 P. 283, 114 Or. 297 
—Rosenau v. Lansing, 232 P. 648, 
113 Or. 638, rehearing denied 284 
P. 270, 118 Or. 638—^Rose v. U. S. 
Lumber & Bois Co., 216 P. 171, 108 
Or. 237—Loveland v, Warner, 204 
P. 622, 108 Or. 688, rehearing de¬ 
nied 206 P. 298, 103 Or. 688—City 
of Seaside v. Randles. 180 P. 819, 

92 Or. 650—Hume v. Mears, 174 P. 
1156, 89 Or. 519. 

Pa.—Pears v. Shannon, 198 A- 807, 
329 Pa. 278—Dougherty v, Proctor 
& Schwartz, 176 A. 439, 817 Fa. 
863—Thommen V. Aldlne Trust Co., 
158 A, 760, 802 Pa, 409—Baldwin 
V. Magen, 128 A. 816, 279 Pa. 802 
—Brown v. Hess & Rummell, 29 
Pa-Diat 792. 

RI.—Johnson v. Kile & Morgan Co., 
140 A. 8, 49 R.I. 99, 

S.C.—Smith v. Harmonla Fire Ins. 
Co. of Buffalo, N. y., 192 S.E. 698, 
188 S.C. 484 —Alexander v. Foster, 
122 S.E. 584, 138 S.C. 247. 

Tenn.—Bdelen Transfer & Storage 
Co. V. Willis, 66 S.W.2d 214, 16 
Tenn.App. 99. 

Tex.—Lockett v. Shaw, Clv.App., 106 
S.W.2d 768—Eureka Producing Co. 

V. Colquitt Civ.App., 46 S.W.2d 
264, reversed on other grounds Col¬ 
quitt v. Eureka Producing Co., 
Com.App., 68 S.W.2d 1018. rehear¬ 
ing denied 67 S.W.2d 224 - 7 -Dnlted 
Fidelity Life Ins. Co. v. Fowler, 
C1V.APP., 38 S.W.2d 128, error dis- 
mlssed—Brammer & Wilder v. 
Limestone County, Civ.App., 24 S. 

W. 2d 99, error dismissed—Lyon v. 
Gray, Civ.App., 288 S.W. 545 —Car¬ 
ter v. Haynes, Civ.App., 269 S.W. 
216—San Antonio Machine & Sup¬ 
ply Co. V. Allen, Civ.App., 268 S. 

582 —Shear Co. v. Harrlngtoni 
Civ.App.. 266 S.W. 664 —Southern 
Surety Co. v. DIercks, Civ.App., 
260 S.W. 756—Pyle v. Park, Civ. 
App., 214 S.W. 662. 

Vt—Bnmelle v. Eastern Casualty 
Ins. Co., 183 A. 498. 494, 108 Vt 
170, citing Corpus Juris—Collins 

17C.J.S.-^ 


V. CoUins’ Estate, 182 A. 861, 104 
Vt 606. I 

Va.—Bppea v. Eppes, 196 S.B. 694— 
Norfolk Motor Exchange v. Grubb, 
147 S.B. 214, 152 Va. 471. 63 A.L.R. 
310—Union Ins. Co. of Canton v. 
Damascus Lumber Ck>., 124 S.E. 
271, 140 Va. 248—Commonwealth 
Ins. Co. of New York v. Damascus 
Lumber Co.. 124 S.E. 271, 139 Va. 
387—^American Ins. Ca v. Damas¬ 
cus Lumber Co., 124 S.E. 269, 139 
Va. 880—M. C. McCorkle & Son v. 

, Kincaid, 93 S.E. 642, 121 Va. 646. 
Wash.—Jones v. Shell Oil Co., 8 P. 

' 2d 141, 164 Wash. 648. 

W.Va.—Stephens v. Bartlett, 191 S. 
B. 6B0-^tewart v. Blackwood 
Electric Steel Corporation, ISO S. 
B. 447, 100 W.Va. 381—Watson v. 
Buckhannon River Coal Co., 120 S. 
1. 390, 95 W.Va. 164. 

13 C.J. p 784 note 78. 

“General rule la without doubt 
that, when parties put their contract 
in writing, the contract Is to be con¬ 
strued by the court as a matter of 
law.’’—Ainsworth Sav. Bank v. Col- 
thurst. 196 N.W. 681. 588, 197 Iowa 
863. 

Construction of oral contracts see S 
618 infra. 

Construction of contracts evidenced 
hy .letters and telegrams see S 624 
Infra. 


89b U.S,—Baker v. W. J. Kennedy 
Dairy Co., aaA.Mlch., 77 P.2a 574, 
certiorari denied 56 S-Ct 167, 296 

U. S. 634, 80 L.Bd. 451—Sinclair 
Refining Co. v. Refiners’ Oii Co., 
C.aA.Ohio, 76 P.2d 861—Lewyn v. 
Paths Exchange, C.C.A.N.C., 36 F. 

2d 129—Brown-Crummer Inv. Co. 

V. Koas Const Co., C.C.A.Kan., 4 
F.2d 682—Empire Fuel Co. v, Ly¬ 
ons. Ohio, 267 F. 890, 169 GC.A. 
40, certiorari denied 40 S.Ct 398, 
362 U.S. 682, 64 L.Bd. 727. 

Ala.—McQowin Lumber & Export Co. 

V. Camp Lumber Co., 77 So. 433, 16 
Ala.App. 288. 

Ark.—^Murdock v. Reynolds, 22 S.W. 

■3d 1007, 180 Ark. 729. 

Cal.—Mlckel v. Althouse, 176 P. 51, 
88 Cal.App, 821. 

UeL—Colvocorresses v. W. S. Was- 
serman Co., Super., 190 A. 607. 
Ga.—Henderson v. Sessoms, 123 S. 
B 14 157 Ga. 902 —Bozarth v. 
piscbidl, 122 S.E. 688, 158 Ga. 
208 —Trlppe v. Crescent Farms. 
197 S.E. 830, 58 GaApp. 1— 
Rauschenberg v. Peeples, 118 S.B. I 
409 80 Ga.App. 884—Flake v. Bow¬ 
man, 111 S.E. 747, 28 Ga-App. 448 
—Macon Canning Co. v. Roberta, 
106 SJl 784, 26 Ga.App. 147—Em¬ 
pire Mills Co. V. Burrell Engineer¬ 
ing & Construction Co., 89 SJJ. 530, 

18 Ga.App. 268. __ 

Idaho.— Molyneui v. Twin Falls 
nal Co., 85 P.2d 661, 64 Idaho 619, 
94 A,L.R. 1264. 
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Kan.—Walsh v. Kansas Fuel Co., 169 
P. 219, 103 Kan, 29. 

Ky.—Johnson v. Edwards, 20 S.W.2d 
76, 280 Ky. 486. 

Mich.—City of Detroit v. Porath, 360 
N.W. 114, 271 Mich. 43—Michigan 
Stamping Co. v. Michigan Employ¬ 
ers' Casualty Co., 209 N.tV. 104, 

236 Mich. 4—Keystone Coal & Coke 
Co. V. Forrest, 181 N.W. 30. 213 
Mich. 76. 

Minn.—^Bell Lumber Co. v. Seaman, 

161 N.W. 383. 136 Minn. 106. 

Mo.—Bailey v. St Louis & S. P. Ry. 

Co., App., 290 S.W, 630. 

N.T.—Weinberg & Holman v. Provi¬ 
dence Washington Ins. Co., 173 N. 

B. 656, 264 N.Y. 387, reversing 237 
N.Y.S. 918, 328 App.Div. 612— 
Bralnard v. New York Cent. R. 

Co., 151 N.E. 162, 243 N.Y. 125, 46 
A.L.R. 751, reversing 209 N.Y.S. 
800, 214 App.Dlv. 706, affirming 204 
N.Y.S. 877, 123 Misc. 59—Spotless 
Co. V. Commercial Trust Co., 314 
N.Y.S. 10. 315 App.Div. 412—Mac- 
Dowell-Peterman Co. v. Independ¬ 
ent Packing Co., 208 N.Y.S. 841, 

211 App.Dlv. 781—Weiss v. Brown, 

194 N.Y.S. 441, 201 App.Div. 660. 
N.a—Belk's Department Store of 

New Bern, N. C., v. George Wash¬ 
ington Fire Ins. Co., 180 S.E. 68, 
208 N.C. 267—Drake v. City of 
Asheville, 138 S.E. 348, 194 N.C. 6. 
OkL—Clifford V. U. S. Fidelity & 
Guaranty Co., 249 P. 938, 119 OkL 
183. 

I>a,_Wright v. Bristol Patent Leath¬ 
er Co., 101 A. 844, 267 Pa. 552— 
Armstrong v. Standard Ice Co., 

195 A. 171, 172, 129 Pa.Super. 207, 
citing Corpus Juris. 

R.I.—Cochran v. Lorraine Mfg. Co., 
156 A. 572. 62 R.I. 17—Hatch v. 
Salllnger, 132 A. 621, 47 R.I, 896— 
American Surety Co. of New York 
V. Bristow, 131 A. 312. 
gc—Cooper & Griffin v. Brldwell, 
ih S.E. 66, 177 S.C. 219—Stack- 
house v. Pure Oil Co., 180 S.B. 188, 
176 B.C. 318. 

Tex.—R. H. Bearing & Sons T. Tex¬ 
as Const Co., ConuApp.. 1 S.W.2d 
266, modifying Texas Const Co. v. 
Bearing, Clv.App., 296 S.W. 1112— 
McAllister v. City of Frost, Civ. 
App., 62 S.W.2d 282—Weiss v. 
Mitchell, Civ.App., 68 S.W.2d 166, 
error dismissed—Hiatt v. Walker, 
Civ.App., 33 S,W.2d 489, error dis¬ 
missed—^peetrallte, Inc., V. Segall, 
Civ.App., 25 S.W.2d 927—Warner 
V Patton, Civ.App., 19 S.W.2d 1111, 
ewor refused—Tijmln v. Wllllama 
CIV.APP.. 8 S.W.2d 767 —Steinberg 
V. Morgan, Clv.App., 800 S.W. 268 
—Grubstake Inv. Ass’n v. Coyle, 
.avJ^P, 269 S.W. 864^Ilvers 
Box Corporation v. J. B. Stone & 
Co., Clv-App., 248 S.W. 1104. 

Ya,_^Devany v. City of South Nor- 

1 folk. 129 S.B. 672, 148 Va, 768. 
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tract is both written and clear and unambiguous,®® | where there is no dispute as to the terms of the 


W.VSL —Hallauer v. Fire Ass’n of Idaho.—^Pirst Nat Bank v. Crulck- 
Philadelphla, 98 S.E, 441, 83 W.Va. shank, 226 P. 142, 38 Idaho 789. 
401 . IlL—Komorowskl v. Boston Store of 

IS C.J. p 785 note 88. Chicago, 263 Ill.App. 88—New 

“Meaning of language Is always York Hamilton Corporation v. 
a question of fact, but If the words First Illinois Co., 257 Ill.App. 126. 
employed ftfln be given hut one mean- Ind.—Modem Woodmen of America 
ing. If the meaning is so clear that v. Hall, 130 N.E. 849, 190 Ind. 493. 
no reasonable man could reach more Kan.—Platts v. Thompson, 268 P. 
thA.Ti one conclusion, it is the duty 838, 126 Kan. 544—Smith v. Hutch- 
of the court to decide the question Inson Box Board & Paper Co., 180 
of fact for itself.”—Schneider v. P. 988, 104 Kan. 732. 

Neubert, 139 N.B. 84, 86, 308 Ill. 40. Ky.—Crescent Stave Co. v. Brown, 
Construction of ambiguous contracts 206 S.W. 937, 181 Ky. 787. 
see S 617 Infta. ‘ Me.—Colbath v. H. B. Stebblns Lum- 


'■Bule is well setllad that where a 
contract Is clear and unambiguous 
Its construction Is for the court”— 
Western Colorado Power Co. v. Gib¬ 
son Lumber & Coal Co., 176 P. 818, 
319, 65 Colo. 288. 

90l U.S.—Merinos Vlesca T Com- 
pania v. Pan American Petroleum 
& Transport Co., CCJLN.Y., 83 P. 
2d 240. certiorari denied 67 S.Ct. 
10. 299 U.S. 547, 81 L.Ed. 408—S. 
H. Kress & Co. v. Fisher, C.C.A.S. 
C., 66 F.2d 682—Rlea v. Dodson,' C. 
C.A.Pa., 46 F.2d 68—^Kempner v. 
Goddard Grocer Co., CCA-Mo., 5 
F.2d 807—C. H. Pope & Co. v. Bibb 
Mfg. Co., aCJLN.T., 290 P. 686, 
affirming, D.C., 290 P. 581—J. W. 
Rlngrose Co. v. W. & J. Sloane, G 
GA.Pa., 272 P. 446, affirming, D. 
a, 266 P. 402. 

Arlr.—Simpson v. Securities Serv¬ 
ice Corporation, 66 P.2d 1044, 47 
Arls. 464—Fisher v. Pendergast, 49 
P.2d 1003, 46 Arlz. 242*—Chandler 
Improvement Co. v. Andersen, 7 P. 
2d 265, 89 Aria. 426—Miller Cattle 
Co. V. Mattice, 298 P. 640, 38 Arlz. 
180—^Miller Cattle Cb. v. Francis, 
281 P. 211, 36 Aria. 536—Rodriquez 
v. Childress, 272 P. 931, 84 Arlz. 
489—^RIo Grande Oil Co. v. Upton 
on Co., 266 P. 8, 38 Aria. 474— 
Merchants' & Stock Growers’ Bank 

V. Marley, 264 P. 471, 88 Arlz. 294 
—Krelg V. Hammels, 240 P. 1031, 
1032, 29 Ariz. 280, citing Corpus 
Juris-Valentine v. Shepherd, 168 
P. 648, 19 Arlz. 241. 

Ark.—Daugherty v. Merrlfleld, 80 S. 

W. 2d 72. 190 Ark. 637—Crawford 

V. Moore, 17 S.W.2d 284, 179 Ark. 
§78—Walden v. Fallls, 288 S.W. 17, 
171 Ark. 11, 45 A.L.R. 1396—Yale 
Automobile Co. v. Walker, 224 S. 

W. 682, 146 Ark. 344—Parmers’. Un¬ 
ion Mercantile Co. v. Pinkerton, 
194 S.W. 709, 128 Ark. 640. 

CaL—^Batt y. San Diego Sun Pub. 

Co.. 69 P.2d 216, 21 CaLApp.2d 429. 
Conn.—^De Santo v. Burkle, 188 A. 
. 788, 106 Conn. 677. 

GfLrT-Lanler v. Council. 176 S.E. 814, 
'.1S9 Ga. 668—r-Dnrden-Powers Co. v. 

O'Brien. 142 SJB. 90, 166 Ga. 728. 
BawalL—Mackenzie v. King, 80 
Hawaii 210. 


WA xn A Xt Xi&f tfjLC. VVD. 

Mass.—^Kelth v. Thomas, 166 N.E. 

679, 266 Mass. 56$. 

Mich.—Joseph v. Rottschafer, 227 N. 
W. 784, 248 Mich. 606—Cook v. 
Rockwell. 206 N.W. 813, 233 Mich. 

64. 

Mo.—Glaser v. St Louis University, 
App., 298 S.W, 482—^Weinstein v. 
Spalding Cloak Co., App., 193 S.W. 
994. 

Neb.—Crancer v. Reichenbach, 266 
N.W. 67. 130 Neb. 645—Martin v. 
Reavls, 220 N.W. 288, 117 Neb. 
219. 

N.J.—Albert v. Ford Motor Co., 172 
A. 379, 112 N.J.Law 597—Prisbie 
Throwing Co. v. London Guarantee 
& Accident Co., 146 A. 215, 106 N. 
J.Law 613—^McLaren v. Marmon- 
Oldsmoblle Co., 118 A. 236, 06 N.J. 
Law 620—^Lloyd W. Casner, Inc. v. 
Hartshome, 177 A. 890, 13 N.J. 
Mlsc. 296. 

N.Y.—^Dudley v. Perkins, 139 N.B. 
670, 236 N.Y. 448, reversing 194 N. 
Y.S. 930, 202 App.Dlv. 824. 

N.G—Montgomery v. Ring, 119 S.B,' 
661, 186 N.C. 408. 

N.D.^urphy v. Kassls, 228 N.W. 
449, 69 N.D. 85. 

Ohio.—^Industrial Commission of 
Ohio V. Henderson, 182 N.B. 608, 
43 Ohio App. 20. 

Okl.—Federal Deposit Ins. Corpora- 
Uon V. Grim, 86 P.2d 774—Fidelity 
& Guaranty Fire Corporation v, 
Tlndale, 61 P.2d 220, 177 OkL 666 
—Templeman v. Walker, 52 P.2d 
787, 176 OkL 366—CoUIngs v. El 
Reno Building & Loan Ass’n. 62 P. 
2d 67. 176 Okl. 216—City of Ho¬ 
bart v. iDalley, 89 P,2d 44, 170 Okl. 
107—^McCarty v. Lumry, 38 P.2d 
987, 170 OkL 166—Hickman v. Ok¬ 
lahoma Savings & Loan Associa¬ 
tion, 86 P.2d 928, 169 Okl. 224— 
Swift V. McMurray, 271 P. 686, 188 
Okl. 104—Smith V. First Nat 
Bank. 246 P. 653, 114 OkL 293— 

. Tootle-Campbell Dry Goods Co. v. 
Motmta, 216 P. 113, 90 Okl. 40— 
Levin V. Cook, 202 P. 299, 84 OkL 

65. 

Or.—Scales v. First State Bank, 172 
P. 499, 88 Or. 490. 

Pa.—Decker v. Williams, 196 A, 910, 
180 Pa.5uper. 100—Rhoads v. I 
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Rhoads, 190 A, 638, 126 Pa.Super. 
141—Simsohn v. Wetter, 170 A. 
422, 111 Pa,Super. 628—Idell v. 
Delaware County Poor Dist, 27 
Del.Co. 470. 

R. L—Phillips V. Columbus Whole¬ 
sale Grocery Co., 197 A. 197. 

S. C.—Huntley v. Sullivan, 170 S.B. 
664, 170 S.C. 891—Breedln v. Smith, 
120 S.E. 64, 126 S.C. 846. 

Tenn.—Godson v. MacFadden, 39 S. 

W.2d 287, 162 Tenn. 528. 

Tex.-Sun Oil Co. v. Bennett 84 S. 
W.2d 447, 126 Tex. 640, modifying, 
CivApp., 77 S.W.2d 1086—^Turner 

V. Montgomery, Com.App., 298 S. 

W. 815, affirming, Civ.App., 286 S. 
W. 624—San Antonio Machine & 
Supply Co. V. Allen, ConuApp., 284 
S.W. 642, modifying, Civ.App., 279 
S.W. 493—Remington Rand v. Sug- 
arland Industries, Civ.App., 122 S. 
W.2d 729, error granted—J. M. Hu¬ 
ber Petroleum Co. v. Yake, Civ. 
App., 121 S.W.2d 670—Jones v. 
Sun Oil Co., Civ.App.. 110 S.W.2d 
80, error refused—Parker v. Jones, 
Civ.App., 68 S.W.2d 868—Shaw v. 
Giles, Civ.App., 56 S.W.2d 688, er¬ 
ror refused—Holt v. Wilson, Civ. 
App., 66 S.W.2d 580—^Barbee v. 
Cubley, 26 S.W.2d 689, reversed on 
other grounds Cubley v. Barbee. 73 
S.W.2d 72, 123 Tex. 411—Kelsey v. 
Blackman, CIV.App., 293 S.W. 199 
—^Pippin Bros, v, Thompson, Civ. 
App., 292 S.W. 618. 

Utah,—Armstrong v. Larsen, 186 P. 
97, 56 Utah 847. 

Vt—Freegard v. Bingham, 187 A. 
801—Wood V. James, 106 A. 666, 
98 Vt 86, 

Va.—Krikorlan v. Dailey, 197 S.R 
442—^Bossieux v. Shapiro, 163 S.E. 
667, 164 Va, 266—City of South 
Norfolk V. Wolcott 126 S.E. 687. 
140 Va. 611—Geoghegan Sons & Co. 
V. Arhuckle Broa, 128 S.E. 387, 
139 Va. 92. 

9 GJ. p 708 note 6. 

"Construction of a written con¬ 
tract Is for the court except when 
parol evidence is required to make 
the contract intelligible.’’—Bruihfleld 
V. State ex rel. Wallace, 190 N.B. 863, 
867, 206.,Ind, 647—Modem Woodmen 
of America v. Hall, 130 N.E. 849, 852, 
190 Ind. 493. 

In abaenoe of latent amblgnlty, It 
Is for the court to construe a writ¬ 
ten contract. 

Ariz.-Valentine v. Shepherd, 168 P. 
643, 19 Ariz. 241. 

Ark.—Battle v. Draper, 281 S.W, 
369. 146 Ark. 55. 

Hawaii.—Mackenzie v. King, 30 
Hawaii 280. 

Vt—G. R, Blanch! Granite Co. v. 

Terre Haute Monument Co., 99 A. 
• 876, 91 Vt 177. 

Obvious typogxfipliloal exroz will 
not render a contract ambiguous so 
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contrict,^^ or as to extraneous circumstances and 
extrinsic facts,92 where a resort to extraneous cir¬ 
cumstances and extrinsic facts,92 or explanatory 
evidence,94 such as evidence showing the meaning 
of words of art or technical terms,95 is unneces¬ 
sary, or where there is no question of fraud, acci¬ 
dent, or mistake.96 The same rules apply whether 
the contract is on one paper or many,®? and it is 
immaterial at whose suggestion particular clauses 
were inserted.98 


While it has been declared that in order to be 
held a question of law the question must be one of 
construction, not intention,9® according to other 
authority, the determination of the intention of the 
parties is a question of law when it clearly appears 
from their language.?- 

Where the facts are undisputed, it is for the 
court to determine under vrhat conditions a forfei- 


as to make Its interpretation a jury 
question.—Bowman v. C. 0. Jones 
Bldg. Co., 68 S.W.2d 718, 332 Mo. 620, 
modifying Bowman v. Jones, App.. 
60 S.W.2d 203. 

Wlisro TmamUgnoiu written ooiu 
tracts are pleaded In liaeo veidia par¬ 
ties’ rights must be determined by 
court as matter of law.—Fleming v. 
Todd, Tex,Clv.App., 42 S.W.2d 128, 
error dismissed. 

91. U.S.—Mllliken-Tomlinson Co. v. 
American Sugar Refining Co., C. 
C.A.Me., 9 F.2d 809. rehearing de¬ 
nied 10 F.2d 978—Brown-Crummer 
Inv. Co. v. Koss Const Co., C.C.A. 
Kan.. 4 F.2d 682. 

Aria—^Valentine v. Shepherd, 168 P. 
648. 19 Arlz. 241. 

Cal.—McPherson v. Great Western 
Milling Co., 186 P. 803, 44 CaLApp. 
491. 

Conn.—Guiel v. Barnes, 126 A. 91, 
100 Conn. 737. 

D.C.—Turner v. MerU, 8 F.2d 348, 66 
App,D.C. 177, 39 A.L.R lUO. 
Hawaii.—Mackenzie v. King, 80 
Hawaii 280. 

Mich.—Cook V. Rockwell, 206 N.W. 

313, 233 Mich. 64.. 

Neb.—Kimball v. Cooper, 279 N.W. 
194, 134 Neb. 536. 

N.T.—Halperln v. McCrory Stores 
Corporation, 202 N.T.S. 386, 207 
App.Dlv. 448, affirmed 147 N.B, 189, 
289 N.Y. 647. 

N.C.—Smith V. Smith, 180 S.B. 614, 
190 N.C. 764. 

Ohio.—Industrial Commission of 
Ohio V. Henderson. 182 N.B. 603, 43 
Ohio App. 20. 

Okl.—Clifford v. IT. S. Fidelity & 
Guaranty Co., 249 P. 938, 119 OkL 
138—Wright v. State, 280 P. 268, 
104 Okl. 67. 

P6L—Rhoads V. Rhoads, 190 A. 633, 
. 126 Pa.Super. 141. 

Tex—Moreno v. Terminal Bldg. Cor¬ 
poration of Dallas, Civ.App., 69 S. 
W.2d 898, error refused—Dayvault 
& Newsome v. Townsend, Civ.App., 
244 S.W. 1108. 

18 C.J. p 786 note 82. 

"Where the terms of a contract 
whether oral or written, are estab¬ 
lished by proper evidence, it is for 
the court to declare the effect of 
such contract”-Reardon v. Ex¬ 
change Furniture Store, Del., 188 A, 
704, 707, affirming, Super., 188 A. 
880. 


"Construction of a contract when 
the surrounding circnmstances as to 
parties and subject-matter are un¬ 
disputed la for the court even In 
Jury trial"—Straus v. Kazemekas, 
124 A. 234, 237, 100 Conn. 581. 

Terms of written oontxaot being 
ascertained, It is for the court to 
construe them.—Cfeillfomia Well 
Drilling Co. v. California Midway Oil 
Co., 177 P. 849, 178 Cal 337. 

TTnless reformation is sought, the 
interpretation of an unambiguous 
written contract is for the court— 
Merchants’ & Stock Growers' Bank 
V. Marley, 264 P. 471, 83 Arlz. 294. 
92. U.S.—^Brown-Crummer Inv. Co. 
V. Koss‘Const Co., C.C.A.Kan., 4 
P.2d 682—^Empire Fuel Co. v. Ly¬ 
ons. Ohio, 257 F. 890, 169 GCA.. 
40, certiorari denied 40 S.Ct 393, 
262 U.S. 682, 64 L-Ed- 727. 

Neb.—Kimball v. Cooper, 279 N.W. 
194, 184 Neb. 686. 

N.T.—Goldsmith v. Outdoor Adver¬ 
tising Co.. 264 N.T.S. 189, 147 Miso. 


96. Kan.—Walsh v. Kansas Fuel 
Co., 169 P. 219, 102 Kan. 29. 

0’.cL—Templeman v. Walker, 52 P. 
2d 737, 175 Okl. 366—Cherokee Oil 
& Gas Co. v. Lucky Leaf Oil & Gas 
Co., 243 P. 214, 116 Okl, 121, 45 A. 
L.R. 698. 

Tex—Sun Oil Co. v. Bennett 84 S. 
W.2d 447, 125 Tex 640. modifying, 
Civ.App., 77 S.W.2d 1086—Reming¬ 
ton Rand v. Sugarland Industries, 
Clv.App., 122 S.W.2d 729—Parker 

V. Jones, Civ.App., 63 S.W.2d 858— 
Sohawe v. Giles, Clv.App., 55 S.W. 
2d 688, error refused—Pyle v. 
Park, CIV.APP., 214 S.W. 652. 
Where contract Is la no way at¬ 
tacked, Its construction then becomes 
a matter of law.—Spillman v. Hlb- 
ler, TexClv.App., 60 S.W.2d 1103. 

97. Ark.—Walden v. Fallls, 283 S. 

W. 17, 171 Ark. 11, 46 A.L.R. 1896. 
Kan.—Hudson v. Riley, 180 P. 198. 

104 Kan. 534. 

Okl.—Gladys Belle Oil Co. v. Clark, 
296 P. 461, 147 OkL 211—Smith v. 


hlo.—Charles Behlen Sons' Co. v. 
Ricketts, 164 N.1L 436, 80 Ohio 
App. 167. 

kL-Cllfford V. U. S. Fidelity & 
Guaranty Ca, 249 P. 988, 119 OkL 
188. 

Record facts being undisputed, the 
[instruction of a contract is a mat- 
jr of law,—Kansas City Life Ins. 
0 . V. Duvall, 104 S.W.2d 11, afflrm- 
ig Duvall V. Kansas City Life Ins. 
b.. CIV.APP.. 96 S.W.2d'793 and 104 
i.W.2d 10. 

3. Ala—Lutz V. Van Heynlgen 
Brokerage Co., 76 So. 284, 199 Ala 
620. 

II.— Hancock v. National Council of 
The Knights and Ladles of Secur¬ 
ity, 186 N.B. 33. 803 IlL 66. 

•a—Baldwin v. Magen, 128 A. 816, 
279 Pa 302. 

rt-Brunelle v. Eastern Casualty 
Ins. Co.. 188 A. 493. 108 Vt 170. 

8 aJ. P 786 note 85. 

4, Wash,—Dennis v. Montesano 
Nat. Bank, 80 P. 764, 88 Wash. 485, 

8. U.S.—J. W. Ringrose Co. v. W. 
& J. Sloane. C.aA.Pa, 272 F. 446, 
affirming, D.C., 266 F. 402. 

1 C—Cooper & Griflttn v. Brldwell, 
181 S.B. 66, 69. 177 aC. 219, quot¬ 
ing Oozpus iTaxia 
L8 C.J. P 786 note 84. 


j Ferguson, 221 P^ 447, 96 Okl. 150— 
Bales V. Northwestern Cons. Mill¬ 
ing Co., 96 P. 599, 21 Okl. 421. 

Va—Geoghegran Sons & Co. v. Ar- 
buckle' Broa, 123 S.E. 887, 189 Va 
92. 

18 C.J. p 784 note 80. 

99. U.S,—Hull Coal & Coke Co. v. 
Empire Coal & Coke Co., W.Va, 
113 F. 266, 61 aC.A. 213. 

99. IlL—Tomaaek v. EdwardaviUe, 
188 IlLApp. 493. 

jijo,—Carter v. Chicago, etc., R. Co., 
119 S.W. 36, 186 Mo.App. 719. 
Inteiit hdd matter of fast 

(1) “Intent In the last analysis Is 
a matter of fact”—S, S. Kresge Co. 
V. Sears, C-C.A.Mass., 87 F.2d 186, 
140, 110 A.L.R. 688, affirming, D.C., 
16 F.Supp. 622, certiorari denied 67 
S.Ct. 612, 300 U.S. 670, 81 L.Ed. 876. 

(2) "The constmetion of a writ¬ 
ten contract presents a question of 
intention which Is a question of 

—^Barnard v. Old Colony Ina 
Co., 188 A. 466, 466, 88 N.H. 292— 
Kendall v. Green, 42 A 178, 179, 67 
N.H 657. 

1. Okl.—Cherokee Oil & Gas Co. v. 
Lucky Leaf Oil & Gas Co.. 242 P. 
214, 116 Okl. 121. 46 A.L.R. 698. 
Tex— Antone v. Swenker, CivApp., 
283 S.W. 65L 
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ture provision was to become operative,® whether 
certain requirements were conditions precedent,* 
whether compensation was wholly dependent on the 
accomplishment of a particular result,^ what law 
the parties intended to be governed by,® and the 
time of performance.® 

On conflicting evidence as to facts, the court 
should submit the factual issue to the jury"^ to be 
applied in accordance with the court’s construction 
of the contract.® Thus, whether or not parties to a 
contract have placed a construction on it not sho\ni 
by the language thereof is a question of fact to be 
proved by the evidence, and, if controverted, to be 
submitted to the jury, and it is error for the court, 
instead of so doing, to speak in its instruction of the 
“true construction” of the contract® Similarly, a 
question of fact for the jury is presented ivhere 
the contract itself is contradictory as to work re¬ 
quired to be done.^® 


It has been declared that what provisions are in¬ 
cluded in a contract by reasonable implication is to 
some extent at least a question of factii When 
printed matter is not evidently intended to be in¬ 
corporated in a contract and the understanding of 
the parties is doubtful, it is to be determined as a 
question of fact in the light of the surrounding cir- 
cumstances.1® 

§ 617. -Ambiguities 

It Is generally held that the construction of an am¬ 
biguous contract Is always a question of law, although 
where Its meaning depends on extrinsic evidence which Is 
in material conflict, or capable of more than one infer¬ 
ence, a question of fact as well Is presented. 

The broad general rules are frequently laid down 
that the construction of a contract is for the jury or 
other trier of facts where the terms o'f the contract 
are ambiguous,or where the terms are ambi^- 


2. Okl.—Chl-Okla. Oil & Gas Co. v. 
Shertzer. 231 P. S77, 105 Okl. 111. 

3. N.T.—Hopewell Bldg. Co. v. Cal- 
lan, 193 N.Y.S. 604, 200 App.Dlv. 
68S. 

4. KT.—Sweezy v. O'Rourke, 123 N. 
B. 762, 226 N.T. 378, modifying 158 
N.Y.S. 1132, 173 App.Div. 947. 

5. Mo.—>1. I. Case Threshing Mach. 
Co. V. Tomlin, 161 S.W. 286, 174 
Mo.App. 612. 

ft Del.—Worth Steel Co. v. Lewis, 
122 A. 446, 2 W.W.HaiT, 286. 

7. Or.—^Turner v. Jackson, 4 P.2d 
925, 139 Or. 639, affirmed 11 P.2d 
1048, 139 Or. 689. 

Effect of contract Is fox Jury on 
conflicting evidence as to its terms. 
S.C.—Allen v. Orr, 101 S.B. 817, 113 
S.a 348. 

S.D.—^Loewenthal Co. v. Ribnlck, 263 
N.W. 710, 64 S.D. 14. 

Questions of fact where evidence is 
oonfllotbog 

(1) Whether a contract was entire 
or divisible.—^Fessman v. Barnes, 
Tex.Civ.App.. 108 S.W. 170. 

<2) Whether the plans or specifi¬ 
cations were a part of the building 
contract—Kendlg v. Roberts, 40 A. 
1022, 187 Pa. 389—8 C.J. p 887 note ft 

(3) Whether plans and specifica¬ 
tions were sufficient to produce the 
desired result. 

HI.—Industrial Mfg. Co. v. Deutsch, 
186 I11A.PP. 348. 

N.Y.—MacKnlght Flintic Stone Co. 
V. New York, 64 NM. 661, 160 N.Y. 
72, reversing 52 N.Y.S. 747, 31 App. 
Div. 232. 

(4) Whether the parties Intended 
to make the architect the sole Judge 
as to whether the building was con¬ 
structed according to contract. 
N.Y^Be6ker v. New York, 63 N.R 


298, 170 N.Y. 219, reversing 71 N. 
Y.S. 1138, 63 App.Div. 616. 

Tex.—Stewart v. Rutter, 107 S.W. 
936, 48 Tex.CivALpp. 276. 

(6) Whether certain work or ma¬ 
terials were extras, where the con¬ 
tract Is uncertain in this regard.- 
Wenzel v. KleruJ, 133 N.W. 921, 168 
Mich. 92. 

9 C.J. P 888 note 14. 
ft S.C.—Smith V. Harmonia Fire Ins. 
Co. of Buffalo, N. Y., 199 S.H, 698, 
188 S.C. 484. 

9. Va.—Camp v. Wilson, 83 S.B. 691, 
97 Va. 265. 

la Ark.—Seellg v. Phillips County, 

196 S.W. 456, 129 Ark. 473. 

IL U.S.—Rolg v. Electrical Re¬ 
search Products, C.C.A.Porto Rico, 
67 F.2d 639. 

Whether reasonable royalty arose 
by Implication from conduct of par¬ 
ties was held for Jury.—Motor Wheel 
Corporation v. Rubsam Corporation, 
C.C.A-MIch., 92 P.2d 129, certiorari 
dismissed 68 S.Ct 389. 802 U.S. 771, 
82 L.Bd. 698. 

la. U.S.—Ohio & Michigan Coal Co. 
V. Clarkson Coal & Dock Co., C.C1A. 
Mich., 266 F. 189. 

N.Y.—^Poel V, Brunswick-Balke-Col- 
lender Co., 110 N.B. 619, 216 N.Y. 
310—Sturtevaat Co. v. Fire Proof 
Film Co., 110 N,B. 440, 216 N.Y. 
199, L.BJL1916D 1069. 

13. U.S.—S. H. Kress & Co. v. Fish¬ 
er, C.aA.S.a, 66 F.2d 682—Ries 
V. Dodson, C.CA.Fa., 46 F.2d 68. 
Ark.—Agey v. Pederson, 86 •S.W.2d 
930, 191 Ark. 497. 

Ga.—Trippe v. Crescent Farms, App., 

197 S.E. 830—National Manufac¬ 
ture & Stores Corporation v. Dekle, 
173 S.E. 408, 48 GaApp. 516—Aaron 
V. Old Kentucky Mfg. Co., 107 S.E. 
78. 26 Ga.App. 668. 


N.Y.— Marlon Steel Co. v. Alderton 
Dock Yards, 227 N.Y.S. 678, 228 
APP.D1V. 741—Gale v. Prost-Ander- 
son Sales Co., 215 N.Y.S. 267,. 216 
App.Div. 780—Grady v. Pazzolarl, 
119 N.Y.S. 800, 134 App.Div. 689. 
N.C.—Williams v. Greensboro Fire 
Ins. Co., 186 S.E. 21, 209 N.C. 766— 
Wallace v. Bellamy, 165 S.E. 866, 
199 N.C. 769—Porter & Peck v. 
West Const Co., 142 S.E. 27, 196 
N.C. 828. 

Pa.—In re Server's Estate, 200 A. 

709, 132 Pa.Super. 238. 

S.C.—Smith V. Harmonia Fire Ins. 
Co. of Buffalo, N. Y., 199 S.B. 698, 
188 S.C, 484—Cooper & Griffin Vt 
Bridwell, 181 S.K 66, 177 S.C. 219— 
Peeples v. South Carolina Power 
Co., 164 S.E. 606, 166 S.C. 160— 
Wheeler v. Globe & Rutgers Fire 
Ins. Co. of City of New York, 118 
S.E. 609, 125 S.C. 320. 

"Terms of a contract, if it be am¬ 
biguous, are matters of fact to be 
determined in the same manner as 
other facts."—^Plke Rapids Power Co. 
V. Minneapolis St P. & S. S..M. R. 
Co.. C.C.A.Minn., 99 P.2d 902. 916, 
certiorari denied Minneapolis, St P. 
& S. S. M. R. Co. v. Pike Rapids Pow¬ 
er Co., 69 S.Ct 362, 306 TJ.S. 660, re¬ 
hearing denied 69 S.Ct 487, certio¬ 
rari denied Pike Rapids Power Co, v. 
Minneapolis, St P. & S; S. M. R. Co., 
69 S.Ct 488. 

"It Is well settled that where a 
contract Is ambiguous or capable of 
more than one construction, it be¬ 
comes a question of fact which must 
be submitted to the Jury."—Slrrlne 
V. C. E. Graham Trust Fund, 184 S. 
E. 415, 417, 136 S.C. 448. 

Aublgiiity as to basis of compensa¬ 
tion held for Jury 

Axk.—Agey v. Pederson, 8$ S.W.2d 
930, 191 Ark. 497. 
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trinsic evidenceu or from extrinsic evidence which 


is in conflict,IB at least where 
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such conflict is ma- 


N.C.—Montgomery v. Ring, 119 SB 
661, 186 N.C. 403. 

34 . U.S.—^Uproar Co. v. National 
Broadcasting Co., C.C.A.Mass. 81 
P.2d 373, modifying. D.C., 8 P.Supp. 
368, certiorari denied 66 S.Ct. SSsi 
298 U.S. 670, 80 L.Ed. 393—Ohmer 
V. Allen, C.C.A.OhIo, 79 F.2d 942— 
Pipe & Tube Biding CorporaUon 
of America v. Comlne-Hakanaon 
DIe-Caating Co., C.C.A.N.J.. 27 P. 
2d 32. 

,Ala.—Lutz V. Van Heynigen Broker¬ 
age Co., 76 So. 284, 199 Ala. 620. 
Ariz.—Kreig v. Hammela„ 240 P. 1081. 
29 Ariz. 2fi0. 

Ark.—Walden v. Pallia, 283 S.W. 17, 
171 Ark. 11, 46 AL.R. 1396—Wis¬ 
consin & Arkansas Lumber Co. v. 
Pltzhugh, 235 S.W. 1001, 161 Ark. 
81. 

Cal.—Scott V. Sun-Maid Raisin Grow¬ 
ers Ass'n, 67 P.2d 148, 18 Cal.App. 
2d 353. 

Ga.—De Beaugrlne v. Ward, 106 S.E 
868, 26 Ga.App. 301. 

Ind.—^Modern Woodmen of America 

V. Hall, 130 N.B. 849, 190 Ind. 493 
—^Eatea v. Anderson Oil Co. 176 
N.E. 660, 93 Ind.App. 365. revers¬ 
ing 171 N.B. 926. 

Kan.—^Hemingway v. Toraon, 266 P. 
26, 126 Kan. 700. 

Mlcbu—O’Connor v. March Automatic 
Irr. Co., 218 N.W. 784, 242 Mich. 
204, affirmed 223 N.W. 228, 246 
Mich. 593—Longcor v. Detroit 
Homeopathic College, 178 N.W. 222, 
210 Mich. 576, 

Minn.—^Wlseth v. Qoodrldge Pann- 
ers Elevator & MllUng Co., 266 N. 

W. 860, 107 Minn. 261. 

Mo.—Weinstein v. Spalding Cloak 
Co.. App., 193 S.W. 994. 

N.H.—Pettee v. Omega Chapter of 
Alpha Gamma Rho, 170 A l, 86 
N.H. 419, affirmed 171 A. 441, 86 N. 
H. 419. 

N.M.—Marchant v. McDonald, 20 P. 

2d 276, 37 N.M. 171. 

N.C.—^Williams v. Greensboro Plre 
Ins. Co., 186 S.E. 21, 209 N.C. 765 
—Hite V. Aydlett 134 S.E 419, 192 
N.C. 166. 

Pa.—Baldwin v. Magen, 123 A 816, 
279 Pa. 302. 

R.L—Johnson v. Kile & Morgan Co., 
140 A 8, 49 R.I. 99. 

Tex—San Antonio Machine & Sup¬ 
ply Co. V. Allen, Com-App., 284 S. 
W. 642, modifying. Civ App., 279 
S.W. 493—J. M. Huber Petroleum 
Co. V. Take, CIv.App., 121 S.W.2d 
670—Baker v. Powell, CIv.App., 106 
S.W.2d 289—Barbee v. Cubley, Civ. 
App., 25 S.W.2d 689, reversed on 
other grounds, Cubley v. Barbee, 
73 S.w.2d 72, 123 Tex 411—An- 
tone V. Swenker, Clv.App., 283 S. 
W. 661—Silvers Box Corporation 


V. J. E. Stone & Co.. CIv.App., 248 
S.W. 1104. 

V^-Devany v. City of South Nor¬ 
folk, 129 S.E. 672, 143 Va. 768— 
Union Ins. Co. of Canton v. Dam¬ 
ascus Lumber Co.. 124 S.E. 271, 140 
Va. 248—Commonwealth Ins. Co. of 
New York v. Damascus Lumber 
Co., 124 S.E 271, 139 Va. 387— 
American Ins. Co. v, Damascus 
Lumber Co., 124 S.B. 269. 139 Va. 
380. 

8 C.J. p 708 note 7. 

"If the terms of the agreement 
are equivocal or susceptible of ex- 
pUnatlon by extrinsic evidence, the 
Jury under proper Instructions may 
determine the meaning of the lan¬ 
guage employed."—Porter & Peck v. 
West Const Co., 142 S.E 27. 29 195 
N.C. 328. 

lateiLt amb^mity held to pMsaat 
Jury quesiloiL 

Where an ambiguity arises, not on 
a consideration of the words of an 
instrument as viewed In themselves, 
but on those words when applied to 
the object described, or where a re¬ 
sort to extrinsic facts will remove an 
ambiguity, the question of interpre¬ 
tation is for the Jury under proper 
instructions.—Breedln v. Smith, 120 
S.E 64, 126 S.a 846. 

15. Arix—Miller Cattle Co. v. Pran-v 
els, 281 P. 211, 212, 36 Arix 636. 
citing Ooipus Juris—Carrlck v. 
Sturtevant, 234 P. 1080, 28 Ariz. 6. 
Cal.—California Well Drilling Co. v. 
California Midway Oil Co., 177 P. 
849, 178 CaL 337. 

Conn.—Mills v. Roto Co., 133 A 918, 
104 Conn. 646. 

Idaho.—Molimeux v. Twin Palls Ca¬ 
nal Co., 36. P.2d 661, 64 Idaho 619, 
94 AJ[:i.R. 1264. 

Ill.—Chicago Dally News v. Kohler, 
198 N.B. 446, 360 lU. 361, reversing 
276 Ill.App. 87—Hartley v. Red 
Ball. Transit Co., 176 N.E 761, 344 
III 634, reversing 259 Ill.App. 229 
—Schneider v. Neubert,' 139 N.E. 
84, 308 Ill 40—Keefer Coal Co. of 
Illinois V. United Electric Coal 
Cos., 10 N.B.2d 210, 291 DLApp. 
477—New York Hamilton Corpora¬ 
tion V. PIrst Illinois Co., 257 HI. 
App. 126. 

lowx—^Becker v. Incorporated Town 
of Churdan, 167 N.W, 221, 176 Iowa 
169. 

Masx—Arcade Malleable Iron Co. v. 

Jenks, 118 N.E. 288, 229 Mass. 95. 
Mich.—Griffin Mfg. Co. v. Mitshkun, 
207 N.W. 814, 238 Mich. 640. 

—^Hayday v. Hammerhlll Pa¬ 
per Co., 237 N.W, 600, 184 Minn. 

8—^Palne & Nixon Co. v. United 
States Fidelity & Guaranty Co., 169 
N.W. 1076, 135 Minn, 9. 

Mo.—City of SL Louis v. Southern 
Surety Co., 62 'S.W.2d 432, 434, 833 
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Mo. 180, citing Corpus Juris— 
Sternberg v. Winfield Levee and 
Drainage Dist, App., 11 S.W.2d 54 
—Glaser v. St. Louis University, 
App., 293 S.W. 432, 436, citing CoJ% 
pus Jtuls. 

Neb.—State v. Commercial Casualty 
Inx Co., 248 N.W. SOT, 125 Neb. 
43, 88 A.L.R, 790—First Nat Bank 
of Hastings v. Davis, 243 N.W. 655, 
123 Neb. 304. 

N.J.—^Edge V, Boardwalk Securities 
Corporation, 179 A. 270, 115 N.J. 
Law 2S6—^Downs v. New Jersey Fi¬ 
delity & Plate Glass Ins. Co. of 
Newark, 103 A 206, 91 N.J.Law 
623, L.RA.1918D 518—Lloyd W. 
Casner, Inc., v. -Hartshome, 177 A. 
890, 13 N.J.M1SC. 296. 

Okl.—Spring v. Major, 259 P. 126, 126 
Okl, 160—Standard Acc. Ins. Co. of 
Detroit Mich., v. Goldberg 250 P. 
892. 120 Okl. 108—Kansas City 
Southern Ry. Co. v. Whitaker, 242 
P. 220, 116 Okl. 212. 

Px—Schwartz v. Whelan, 145 A 625. 
296 Pa. 426. 65 AL.R. 277—Arm¬ 
strong V. Standard Ice Co., 195 A. 
171, 129 Pa.Sup6r. 207—Halgh v. 
Blaul, 89 Pa.Super. 117, 

Tenn.—^Hibernia Bank & Trust Co. v. 
Boyd, 48 S.W.2d 1084, 1086, 1087, 
164 Tenn. 876, quoting Corpus Jn- 
zix 

Tex—Bates v. Lefforge, Civ.App., 42 
S.W.2d 806, reversed on other 
grounds, Com.App., 63 S.W.2d 360— 
W. C. Tyrrell Trust v. Lovell, Civ. 
App., 16 S.W.2d 880, reversed on 
other grounds, CormApp., 27 S.W.2d 
142, modified 30 B.W.2d 301. 

Utah.—Penn Star Mining Co. v. Ly¬ 
man, 281 P. 107, 64 Utah 343. 

Va.—Geoghegan Sons & Co. v. Ar- 
buckle Brox. 123 S.E. 387 139 Vx 
92. 

13 aJ. p 786 note 89. 

"Where the eCEect of a written 
. . . [contract] depends, not mere¬ 
ly on its construction and meaning 
but upon disputed collateral facts 
in pais and extrinsic circumstance^ 
the Inferences of fact to be drawn 
therefrom are for the jury’s deter¬ 
mination."—Edge V. Boardwalk Se¬ 
curities Corporation, *179 A 270, 272, 
115 N.J.Law 286. 

InoonsiBtsaoy In avldenoa of one 
pari 7 does not aftect the operation of 
the rule.—^Miller Cattle Co. v. Fran¬ 
cis, 298 P. 631, 38 Arix 197. 

Partloular Issues held for taxr 
: (1) Ambiguity as to the subject 

matter of the contract. 

Pa,—Lever v. Lagomarsino, 127 A. 
452, 282 Px 110. 

R.L—Carbone v. Ricci, 132 A 721. 

(2) Whether drawing attached to 
contract constituted representation 
i as to depth of bedrock.—Phoenix 
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teriali® and is on a material point,or where more 
than one inference may be drawn from the evidence 
although the evidence is not conflicting.is Further, 
it is often stated that a question of mixed law and 
fact arises where a construction of a written con¬ 
tract depends on extrinsic facts as to which there 
is a disputc.i® In such a case, the facts may be 
found by a special verdict, and the court may then 
interpret the contract in the light of such 6nding,30 
or a hypothetical charge may be given in which the 
jury should be told what would be the true con¬ 
struction of the instrument on the different states 
of fact which might be found by them, and they are 
then bound to take the particular construction ap¬ 


plicable to the state of fact which they find .21 In 
some of the cases, it appears to be considered that 
the latter practice is equivalent to the submission of 
the whole case to the jury as matter of fact; or, as 
is said, an admixture of parol with written evidence 
draws the whole to the jury .22 Strictly speaking, 
however, the interpretation of the contract is not 
submitted to the jury; the court may first inform 
the jur>' as to the law, or the jury may first inform 
the court as to the facts, as may be the more prac¬ 
ticable course.23 In so far as the question is one 
of construction, it is always a question of law, al¬ 
though the facts on which the construction rests 
must be determined by the jury and the submis- 


Tempe stone Co. v. De "Waard, C 
CJV.ArIz., 20 F.2d 757. 

Ifti Va.—Pulton V. Henrico Lumber 
Co., 148 S.E. 576, 152 Va. 666. 
17. W.Va.—Stewart v. Blackwood 
Electric Steel Corporation, 130 S. 
B. 447, 100 W.Va. 331—Watson v. 
Buckhannon River Coal Co., 120 
S.E. 390, 95 W.Va. 164. 

1& Ill.—Schneider v. Neubert. 139 
N.E. 84. 308 Ill. 40. 

Iowa.—Riggs V. Gish. 205 N.W. 833. 
201 Iowa 148. 

N.J.—^Edge V. Boardwalk Securities 
Corporation, 179 A. 270, 115 N.J. 
Law 286. 

Tenn.—^Hibernia Bank & Trust Co. v. 
Boyd, 48 S.W.2d 1084, 164 Tenn, 
376. 

Vsu—City of South Norfolk v. Wol¬ 
cott, 125 S.E. 687, 140 Va. 611— 
Qeoghegan Sons & Co. v. Arbuckle 
Bros., 133 S.K 387, 139 Va. 92. 
''All language must be read and 
interpreted in the light of the cir¬ 
cumstances in which it Is set, and if 
there be any reasonable doubt as to 
what those circumstances are, there 
is a question for the jury."-Hurin v. 
Electric Vacuum Cleaner Co., CCA. 
Ohio, 298 P. 76, 78. 

19. U.S.—Sinclair Refining Co. v. 
Refiners’ Oil Co., C.C.A.Ohlo, 75 P. 
2d 851—Canadian Nat Ry. Co. v. 
George M. Jones Co., C.CA.MlGh., 
27 F.2d 240, affirming, D.C., George 

M. Jones Co. v. Canadian Nat Ry. 
Co., 14 P,2d 852. 

lU.—Carstens Packing Co. v. Sterne 
& Son Co., 121 N.E. 737, 28$ HL 
356, reversing 210 IlLApp. 26. 
Ind.—Mobley v. J. S. Rogers Co,, 119 

N. B. 477, 68 IndApp. 808. 

N.J.—Lloyd W. Casner, Inc., v. Hart- 
Bhome, 177 A, 890, 13 N.J.MiBC. 
295. 

N.T.—De Long v. Massachusetts Fire 
, ft Marine Ins. Co., 262 N.T.S. 165, 
238 App.Dlv. 760, reversing 260 
IK.7^ 800. 142 Misc. 654—Bai^ 

- thioWi V. Hickson. 139 N.Y.S. 847, 
‘T9 ItJae. 246. 

OkL-rBrogden v. Perryman, 66 P.2d 
iw OkL 505—Swift V. McMur- 


ray, 271 P. 685, 138 Okl. 104—Clark 
V. Herbert, 270 P. 329, 132 Okl. 
272—Mitchell V. Vogele, 266 P. 906, 
126 Okl. 176—^Kershaw v. Reynolds, 
264 P. 713, 715, 124 Okl, 174, cit¬ 
ing Corpus Jniis—Kingfisher Mill 
& Elevator Co. v. Westbrook, 192 
P. 209. 79 Okl. 188. 

Tenn.—Hibernia Bank ft Trust Co. v. 
Boyd, 48 S.W.2d 1084, 1086. 1087, 
164 Tenn. 376, quoting Coxpu 
rls. 

Tex.—Ormaby v. Ratcliff, Civ.App.. 
22 S.W.2d 504, affirmed Ormsby v. 
Ratcliffe, Com.App.. 36 S.W.2d 1005. 
Va.—Fulton v. Henrico Lumber Co., 
148 S.E. 576, 152 Va. 666. 

9 C.J. p 708 note 8—13 aj. p 786 
note 90. 

aOi Conn.—Mills v. Roto Co., 188 A 

913, 914, 104 Conn. 646, citing Cor- 
pus Jhzls—Straus v. Kazemekas, 
124 A 284, 287, lOO Conn. 581, cit¬ 
ing Corpus Juris. 

13 C.J. p 786 note 91. 

ai. CaL—California WeU Drilling 
Co. V. California Midway OU Co., 
177 P. 849. 178 Cal. 337—Western 
Industries Co. v. Mason Malt Whis¬ 
ky Distilling Ca, 205 P. 466, 66 
CalApp. 365. 

Conn.—Mills v. Roto Co., 138 A 913, 

914, 104 Conn. 646, citing Corpus 
Juris—Straus v. Kazemekas, 124 
A 234, 237, 100 Conn. 681, cltixig 
Corpus Juris. 

Ill.—Schneider v. Neubert, 139 N.E. 
84, 86, 308 III. 40, citing Corpus 
Juris. 

Neb.—First Nat. Bank of Hastings 
V. Davis, 242 N.W. 666, 128 Neb. 
304. 

Okl.—Brooks v. J. R. Watkins Medi¬ 
cal Co., 196 P. 966, 81 Okl. 82. 
Tenn.—^Hibernia Bank ft Trust Co. v. 
Boyd. 48 S.W.2d 1084, 1086, 1087, 
164 Tenn. 376, quoting Corpus Jiu 

! 

W.Va.—Watson v. Buckhannon River 
Coal Co., 120 S.B. 890, 96 W.Va. 
164. 

13 C.J. p 786 note 92. 

"Where an instrument is amhigu- 
ous in any of its tenns the am- 
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bigulty can not be solved by refer¬ 
ence to the other parts of it and the 
surrounding circumstances are con¬ 
troverted, as here, by the evidence, 
the court should charge the Jury 
hypothetically as to the interpreta¬ 
tion thereof. The determination by 
the Jury of the question the one way 
or the other would determine the in¬ 
tention of the parties, and hence the 
interpretation of the contract.'*— 
Newberry v. Durand, 87 Mo.App. 290, 
296. 

aa, Ala.—^Lutz V. Von Heynlgen Bro¬ 
kerage Co., 76 So. 284, 199 Ala. 
620. 

13 C.J. p 786 note 98. 

23. Conn.—Mills v. Roto Co., 188 A 
913, 914, 104 Conn. 646, citing Cor* 
pus Juris—Straus v. Kazemekas, 
124 A 234, 287, 100 Conn. 681, cit¬ 
ing Corpus Juris. 

18 C.J. p 786 note 94. 
a*. Arlz.-Krelg v. Hammels, 240 
P. 1031, 29 Arizi. 280—Carrick v. 
Sturtevant, 284 P. 1080, 28 Ariz. 6. 
CaL—O’Connor v. West Sacramento 
Co., 207 P. 627, 189 CaL 7—Cali¬ 
fornia Well Drilling Co. v. Califor¬ 
nia Midway Oil Co., 177 P. 849 178 
CaL 337. 

Conn.—Safford v. Morris Metal Prod¬ 
ucts Corporation, 118 A 87, 97 
Conn. 660. 

Ind.—^Portland Body Works v, Mc¬ 
Cullough Motor Supply Go., 119 
N.E. 180, 72 Ind.App. 216, rehear¬ 
ing denied 119 N.B. 1005, 72 Ind. 
App. 216. 

Mass.—Arcade Malleable Iron Co. v. 

Jenka, 118 N.E. 288, 229 Mass. 95. 
Utah.—^Penn Star Mining Co. v. Ly¬ 
man. 231 P. 107, 64 Utah 843. 

13 aj. p 786 note 96. 

"Terms of a contract if it be 
ambiguous are matters of fact to be 
determined in the satne manner as 
other facts; by the Jury, if it he a 
Jury case, or by the court, if a Jury 
he waived, while the construction of 
the contract and Its legal effect are 
questions of law for the court"— 
Pike Rapids Power Co. v. Minneapolis, 
St P. ft S. 8. M. R. Co., aCA.Mlnn., 
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sion of the case to the jury to find the facts, with 
proper instructions as to the various aspects in 
which they may present themselves, gives to the 
court the construction of the contract as completely 
as if .the jury found the facts specially and the 
court afterward interpreted the contract in view 
of them as found.25 

' The question of whether an ambiguity exists is to 
be determined by the court as a question of law.28 

The construction of an ambiguous contract is a 
question of law for the court where the ambiguity 
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can be clarified by reference to other parts of the 
contract,27 or where the ambiguity arises by reason 
of the language used and not because of extrinsic 
facts,28 or where there is no evidence in explana¬ 
tion of an ambiguity,28 or where the evidence in 
explanation of an ambiguity is uncontroverted,80 
or renders the meaning of the contract so clear that 
no reasonable man could reach more than one con¬ 
clusion,or where the parties have, by their writ¬ 
ings, committed themselves to a practical construc¬ 
tion of the contract,83 or where both parties move 
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99 F.2d 902, 916, certiorari denied 
Minneapolis, SL P. & S. S. M. R. Co. 

V. Pike Rapids Power Co., S9 S.Ct 
962, 805 n.S. 660, rehearing denied 
59 S.Ct. 487, certiorari denied Pike 
Rapids Power Co. v. Minneapolis, 
St. P. & S. S. M. R. Co.. 59 S.Ct 
488. 

“Legal effect of the agreement 
should never be submitted to the 
Jury."—Schneider v, Neubert, 189 N. 
E. 84, 86. 308 Ill. 40. 

When Jury have Used meaning of 
words their legal effect and conae- 
quence must be determined by the 
• court.—Wamlck v. Grosholz, 3 Grant, 
Pa., 234. 

26. Mass.—Cunningham v. Wash¬ 
burn, 119 Mass. 224. 

29. XT.S.—Cameron Mill & Elevator 
Co. V. Chas. P. Orthweln’s Sons, 
Tex, 120 F. 468, 56 C.C.A. 618. 

Cal.—Howell v. Harris, App., 74 P. 
2d 551. 

Tex—^Lewls v. East Texas Finance 
Co., CIv.App., 123 S.W.2d 803, er¬ 
ror dismissed—Nelson v. Down- 
tain, Clv-App., 249 S.W. 241, re¬ 
versed on other grounds, GoimApp., 
265 S.W. 135. 

Partloular oontxaots or provisloxiB 
h eU d amUgnoiui 

U.S.—Ohmer v. Allen, C,C.A.Ohlo, 79 
P.2d 942—Pipe & Tube Bending 
Corporation of America v. Cornlne 
Halcanson Die-Castlng Co., C.C.A. 
N.J., 27 F.2d 82. 

Ark.—Agey v. Pederson, 86 S.W.2d 
930, 191 Ark. 497. 

S.C.—Cooper & GrlfflLo v. Bridwell, 
181 S.B. 66, 177 S.C. 219. 

13 O.J. p 786 note 98 [a]. 

Partionlar comtraots or provlsioiis 
h^d not amhlgaoiis 
U.S.—Lewyn v. Pathfi Exchange, C. 

C.A-N.J., 36 P.2d 129. 

Ark.—Yale Automobile Co. v. Walt¬ 
er, 224 S.W, 632, 146 Ark. 844. 

Ga.—Henderson v. Sessoms, 123 S. 
E. 14, 167 Go. 902. 

—Smith V. Hutchinson Box 
Board & Paper Co., 180 P. 988, 104 
Kan. 732. 

Minn.—Satterlee v. Lawler, 198 N. 

W. 118, 156 Minn, 18L 
N.Y.—Gotham Const Corporation v. 


City of New York, 282 N.Y.S. 563, 
226 App.DlT. 829. 

Tex—San Antonio Machine & Sup¬ 
ply Co. V. Allen, ConaApp., 284 S. 
W. 642, modifying, CIv.App., 279 
S.W. 493. 

13 C.J. p 786 note 98 [b]. 

87. Okl.—Standard Acc. Ina Co. of 
Detroit Mich., v. Goldberg, 260 P. 
892, 120 OkL 108—Kansas City 
Southern Ry. Co. v. Whitaker, 242 
P: 220, 116 Okl. 212—Brooks v. J. 
R. Watkins Medical Co.. 106 P. 956. 
81 OkL 82. 

88 . U.S.—General Motors Corpora- 
Uon V. Abell, C.C.A.Mass.. 292 F. 
922, certiorari denied Abell v. Gen¬ 
eral Motors Corporation, 44 S.Ct. 
382, 264 U.S. 683, 68 L.Ed. 86L 

Ind.—Prather v. Ross, 17 Ind. 495. 
Pa.—Baldwin v. Magen, 128 A. 815, 
279 Pa 802. 

Tex^Texas Const Co. v. Dearlng, 
ClvJlpp, 296 S.W. 1112, modified 
on other grounds R. H. Dearlng & 
Sons V. Texas Const Co., Com. 
App., 1 S.W.2d 265—^Penn v. Hare, 
Clv.App,, 223 S.W. 527, dismissed 
for want of Jurisdiction. 

13 C.J. p 786 note 97. 

"It Is settled that the court and 
not a Jury, must construe all con¬ 
tracts or agreements which come be¬ 
fore it In writing, and which do not 
depend upon outside evidence for 
their interpretation.”—^Reading v. 
Travelers ins. Co., D.CJ’a, 24 F. 
Supp. 394, 396. 

89. N.Y.—Slattery v. Cothran, 206 
N.Y.S. 676, 210 App.DIv. 681. 

yt—Brunelle v. Eastern Casualty 
Ins, Ca, 188 A. 493, 108 Vt 170. 

30. U.S,—Hurin V. Electric Vacuum 
Cleaner Co., C.C.A.O*hIo, 298 F. 
76. 

Aria.— Carrlck v. Sturtevant, 234 P. 
1080. 28 Ariz. 6. 

Cal—Western Industries Co. v. Ma¬ 
son Malt Whisky Distilling Co., 
205 P. 466, 68 CaLAvp. 356. 
Conn.—Mills v. Roto Co., 183 A. 913, 
104 Conn. 646—Straus v. Kazeme- 
kas, 124 A. 284, 100 Conn. 581. 
Ill-Cutler V. Gardiner Metal Co., 
226 IlLApp. 497. 

Iowa.— Kelly v. Fejervary, 78 N.W. 
828, 88 N.W. 791, 111 Iowa 693. 
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Mich,—Criffln v. MItshkun, 207 N.W. 
814, 233 Mich. 640. 

Mo.—McFarland v. Glllioz, 37 S.W.2d 
911, 916, 827 Mo. 690, dtlns Cor¬ 
pus Jails. 

Neb.—Kimball v. Cooper, 279 N.W. 
194, 134 Neh. 636. 

N.Y.—Seymour v. Cowing, 4 Abb.Dec. 
200, 1 Keyes 532. 

Okl.—Brooks v. J. R. Watkins Med¬ 
ical Co., 196 P. 966, 81 Okl. 82. 

Pa.—^Armstrong v. Standard Ice Co., 
196 A. 171, 120 Pa.Super. 207. 
Tex—Turner v. Montgomery, Com. 
App., 293 S.W. 815, affirming, Civ. 
App., 286 S.W. 624—Bates v. Lef- 
forge, CIv.App., 42 S.W.2d 806, re¬ 
versed on other grounds, Com.A.pp., 
63 S.W.2d 360. 

W.Va.—Stewart v. Blackwood Elec¬ 
tric Steel Corporation, 130 S.E. 
447, 100 W.Va. 831—Watson v. 
Buckhannon River Coal Co., 120 8. 
E. 390, 95 W.Va. 184. 

18 dJ. p 787 note 99, 

Where both parties agree as to the 
Interpretation of patently ambigu¬ 
ous words and so testify, no issue of 
fact is presented.—^Newcomb v. 
Whltehouse, 162 N.T.S. 249. 

31. N.J.—Edge V. Boardwalk Securi¬ 
ties Corporation, 179 A. 270, 116 
N.J.Law 286. 

Where ■minuting of contract Is 
made clear in the light of ascertain¬ 
ed extrinsic circumstances. It is the 
duty of the court to construe It 
U.S.—Ewing V. Von Nieda, &C-A 
Minn., 76 r.2d 177. 

Va.—Geoghegan Sons & Co. v. Ar- 
buckle Bros., 123 S.B. 887, 189 Va. 
92. 

Sahmisslon to Jury held ImPToper 
Whore reference to a deed describ¬ 
ed in one part of a contract as “k 
proper deed" shows that It was a 
general warranty deed. It was Im¬ 
proper to submit to the Jury the 
meaning of the term “proper deed" 
as used In another part of the con¬ 
tract there being nothing in the con¬ 
text to Indicate a different meaning. 
—Otyon V. Gray, TexCiv.App., 288 
S.W. 645, 

33. U.S.—Christenson v. Gorton-Pew 
Fisheries Co., C.C.AJ^.Y, 8 F.2d 
689. 
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for judgment on the pleadings.33 Under the facts 
and circumstances of particular cases, questions 
have been held proper for submission to the jur}’ or 
other trier of fact as to the scope and extent of the 
work to be done under the contract,the identity 
of the subject matter,35 the objective of a restric¬ 
tive agreement not to engage in a competing busi¬ 
ness,®® the time and place of performance,®^ the 
basis of compensation,®® whether a stipulation was 
intended to operate as a condition precedent,®® or 
the deciphering of uncertain figures.'^® On the oth¬ 
er hand, questions have been held proper for deci¬ 
sion by the court as to the scope and extent of the 
work required to he done under the contract,or 
whether some letters as written constituted a word 
with meaning, or were meaningless.'*® If a con¬ 
tract is so worded that no definite meaning can be 
attached to it, it is the duty of the court so to in¬ 
struct the jury.**® 

§ 618. — Oral Contracts 

While it has been stated that, ordinarily, the con¬ 
struction of an oral contract is for the Jury, and that a 


parol contract presents a Jury issue, even though the 
evidence is not conflicting, by other authorities, the con¬ 
struction of an oral contract whose terms have been es¬ 
tablished by proper evidence and found unambiguous Is 
regarded as being a question of law. However, where the 
evidence as to the terms of an oral contract Is conflicting, 
or the contract is ambiguous, a Jury question Is pre¬ 
sented. 

While it has been broadly stated that, ordinarily, 
the interpretation and construction of an oral con¬ 
tract are for the jury,** and that if a contract rests 
in parol an issue of fact for the jury is presented,*5 
even though there is no conflict in the evidence,*® 
by other authorities, the construction or legal effect 
of an oral contract whose terms have been ascer¬ 
tained or established by proper evidence**^ and 
found to be unambiguous*® is regarded as being as 
much a question of law as the construction of a 
written contract Thus, the construction of an oral 
contract is a question of law for the court, where 
its terms are shown without any conflict of evi¬ 
dence*® and such terms are unambiguous,®® or, as 
otherwise stated, where the evidence presents no 
question of credibility and leaves no sufficient 


33. N.T.—Crown Corset Co. v, C. 
Ludwig Baumann & Co., Brookljm, 
210 N.Y.S. 60, 213 App.Div. 113, 
affirmed 150 KB. 574, 241 N.T. 
606. 

3^ Mass.—^MacDonald v. Kavan- 
augh 166 N.E. 740, 259 Mass. 439— 
Gosline v. Prince Macaroni Mfg. 
Co., 135 N.B. 686, 241 Mass. 560. 
Mo.—Wirtel v. Nuelle, App., 27 S. 
W.2d 601. 

N.J.—^Furman y. Pelbleman & Leh¬ 
man Co., 96 A. 886, 86 N.J.Law 
711. 

Pa.—Gloeckler v. Imrle, 179 A. 883, 
118 Pa.Super, 441—^Young v. John 
Grant & Son, 96 Pa.Super. 466. 

13 C.J. p 787 note L 
35. N.T.—Zllnkoff V. Bonis, 171 N.T. 
S. 228. 

13 C.J. p 787 note 2. 

38. Wis.—George M. Danke Co. v. 
Marten, 241 N.W. 359, 207 Wls. 
290. 

37. N.T.—^Duttweller v. Jacobs, 228 
N.Y.S. 260, 223 App.Div. 292. 

3a Ohio.—^Hassett v. Watson, 12 
Ohio App. 461. 

9 aj. p 910 note 6 [d]. 

39. Ohio.—Hassett v. Watson, su¬ 
pra. 

40. Ind.—U. S. Health & Accident 
- Ins. Co. V. Clark, S3 N.E. 760, 41 

In<LA.pp. 346. 

4!L Okl.—Oklahoma County v. Blak- 
ney, 48 P. 101, 6 Okl. 70. 

Svldanoa hdd Insnffieieiit to war- 
xut nOttnissioB to Jury of the ques¬ 
tion of whether conversations could 
be construed as authorizing certain 


work.—Trumbull y. Plymouth Mills, 
122 N.K 720, 232. Mass. 646. 

42. Mich.—Lapeer County Farmers' 
Mut F. Ins. Assoc, y. Doyle, 30 
Mich. 159. 

18 C.J. p 787 note 3. 

4a N.C.—Sllverthome y. Powle, 49 
N.a 362. 

44. Mo.—Marden y. Radford, 84 S, 
W,2d 947, 229 Mo.App. 789—Eyler 

V. Edina Light Co., App., 237 S. 

W, 646. 

"When the contract relied on is 
oral, its interpretation In the first 
Instance is a question of fact to be 
determined by the Jury."—Treadwell 
V. Nickel, 228 P. 25, 33, 196 CaL 243. 

Baason for rule "is that, under 
most oral agreements, different In¬ 
ferences may arise regarding the in¬ 
tention of the parties; and when 
different inferences may be drawn. It 
is the province of the Jury to de¬ 
termine the Inferences presented."— 
Marden v. Radford, 84 S.W.2d 947, 
964, 239 MoJlpp. 789. 

45. Mo.—^Kunz v. Chouteau, App., 
202 S.W. 443. 

48. Ala.—Cox y. Knight, 49 Ala. 173, 
174. ' 

"When ... [a contract] is 
verbal, and detailed by witnesses It 
seems that Its terms and the inten¬ 
tion of the parties ought to he found 
by the Jury, notwithstanding there 
Is no other conflict In the testimony 
than the uncertainty of the inten¬ 
tion arising firom the narration."— 
Cox V. Knight, supra. 

47. Conn.—Bartolotta y. Calvo, 162 
A. 306, 112 Conn. 386. 
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DeL—Reardon v. Exchange Furni¬ 
ture Store, 188 A. 704, affirming, 
Super., 183 A. 830. 

Masa—^Hammond Coal Co. v. Lewis, 
143 N.B. 309, 248 Masa 499. 

Mo.—Kunz v. Chouteau, App., 202 
S.W. 443. 

"Construction of a contract when 
in writing or agreed upon, is a mat¬ 
ter of law."—^Klng v. Davis, 180 S. 
E. 707, 709, 190 N.C 737—Barkley 
V. Realty Co., 87 S.R 219, 220, 170 
N.C. 481. 

Where under jOalntUPs own ver- 
lioa of an oral contract he baj* no 
case, the court should so declare.— 
Bennett v. Crew-Levlck Co., 135 A. 
736, 288 Pa. 180. 

4R N.C.—^Patton v. Sinclalre Lumber 
Co., lOX S.B. 613, 179 N.C. 103. 

49. D.S.—^Kennedy y. National Tube 
Co., Pa., 266 F. 1. 166 C-OA. 829. 

18 C.J. p 787 note 6. 

50. Kan.—Dohner v. Winfield Whole¬ 
sale Grocery Co., 226 P. 767, 116 
Kan. 237. 

Pa—Koch y. Matter, 161 A. 809, 807 
Pa 337. 

Correct tula in relation to the 
construction of oral contracts Is 
that, if there ,1s any conflict as to the 
words used, or if the words them¬ 
selves are ambiguous, the question 
of Intent should be left for the Jury; 
but if the words are clear and ex¬ 
plicit, and the only difficulty is in 
the proper legal inference to be 
drawn from them, it belongs to the 
court to give them their proper con- 
Btructloa—Detroit Stove Works v. 
Perry, C.aMich., 7 F.CasJN’o.3,836. 
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ground for inconsistent inferences of factBl How¬ 
ever, where the evidence as to the terms of an oral 
contract is conflicting,62 or the contract is ambigu¬ 
ous, 63 a jury question is presented, and while it has 
been said that under such circumstances the con¬ 
struction of the contract is for the jury,64 it is more 
commonly held that it is for the jury to ascertain 
the intention of the parties under proper instruc- 

tions.66 

§ 619. -Partly Written and Partly Oral 

While It has been stated that, ordinarily, the con- 
structlon of partly written and partly oral contracts Is 
for the Jury, and that such contracts present a Jury issue 
as to what the parties actually meant, by other authority 
the construction of such contracts Is held to be a ques¬ 
tion of law for the court where there is no dispute as to 
their terms, or the evidence as to the parties' intention is 
not confifetinQ or capable of more than one reasonable 
conclusion. However, If the evidence as to the parties' 
Intention Is conflicting or capable of different inferences, 
ths case should be submitted to the Jury. 

While it has been broadly stated that, ordinarily, 
the interpretation and construction of a contract 
which is partly written and partly oral are for the 
jury,66 aini t^^t such contract presents an issue for 
the jury67 as to what the parties actually meant,53 
by Qther authority the construction of such a con¬ 
tract is held to be a question of law for the court 
where there is no dispute as to its terms,®® or the 
evidence as to the intention of the parties is not 


conflicting or capable of more than one reasonable 
conclusion.6® Thus, where either the oral®! or the 
written62 portions of the contract are undisputed, 
the construction of such portions as far as they 
stand alone is for the court, leaving the existence 
and effect of the disputed portions to the jury un¬ 
der proper instructions as to the law. So, where a 
part only of a complete contract has been reduced 
to writing and parol evidence is introduced to prove 
the rest of it, the court may construe the writing 
and with proper instructions leave it to the jury to 
determine from the evidence what the additional 
terms of the contract are;®® but if the evidence as 
to the intention of the parties is conflicting, or the 
proved facts permit different inferences as to such 
intention, the case should be submitted to the jury 
under appropriate instructions,®^ and it has been 
held to be for the jury to determine the meaning of 
disputed terms.®® 

§ 620. -Ordinary Terms 

The meaning of plain and ordinary words In common 
use Is a question of law for tho court, unless It appears 
from the circumstances of the parties that auch common 
words were employed In a different or unusual sense, but 
the application of the facts In a particular case to the 
word as defined by the court may be submitted to the 
Jury. 

The meaning of plain and ordinary words in com¬ 
mon use is a question of law for the court,®® unless 


8L Pa.->C!ampa|ffia V. Zisklnd, 185 
A. 124, 287 Pa. 408. 

60. XJ.S.—^Kennedy v. National Tube 
Co., Pa., 266 P. 1. 166 C.C.A. 829. 
Mass.—^Hammond Coal Co. v. Lewis, 
148 N.E. 309, 248 Mass. 499. 

Neb.—Schwerin v. Andersen, 185 N. 

W. 321, 107 Neb. 188. 

Pa.—Bennett v. Crew-Levick Co., 
136 A. 736, 288 Pa. 180—Lever v. 
Lagomarslno, 127 A. 462, 282 Fa. 
110 . 

S.D.—Loewenthal Co. v. Ribnlck, 268 j 
N.W. 710, 64 S.D. 14. 

13 C.J. p 787 note 6. 

Brldence hold snfflcleiit to xegnlxe 
anbrnlssloii to Jniy 
Neb.—Schwerin v. Andersen, 185 N. 
W. 321, 107 Neh. 188. 

S3. x:.S.—Kennedy v. National Tube 
Co., Pa.,.265 P. 1, 166 C.C.A 329. 
Mo.—Holloway v. Bradshaw, App., 
223 S.W. 968. 

Neb.—Schwerin v. Andersen. 186 N. 
W. 821, 823, 107 Neb. 138, quoting 
Ooipus Juds. 

N.C.—Patton v. SlnclaJre Lumber 
Co., 101 S.B. 618, 179 N.C. 103. 
Pa.—Campagna v. Ziskind, 136 A. 

124. 287 Pa. 403. 

13 C.J. p 787 note 6. 

64. Mo.—Holloway v. Bradshaw, 
App.. 228 S.W. 968. 


Pa.—Koch V. Matter, 161 A, 309, 807 
Pa. 887. 

6S. U.S,—Kennedy v. National Tube 
Co., Pa., 255 P. 1. 166 C.C.A. 829. 
Neb.—Schwerin v, Andersen, 186 N. 
W. 331, 828. 107 Neb. 138, quoting 
Corpus jroris. 

13 C.J. p 787 note 6. 

Construction of ambiguous contract 
as question of law see $617 supra. 

63. Mo.—^Marden v. Radford, 84 S. 
W.2d 947, 229 Mo.App. 789. 

57. Mo.—^Kunz v. Chouteau, App., 
202 S.W. 443. 

58. Pa.—Wolf V. La Roche Broa, 
71 Pa.Super. 201. 

59. Md.—Shriver Oil Co. v. Inter- 
ocean Oil Co., 146 A. 223, 167 Md.- 
341. 

UodillcaUoa agreemsot 
Where It was practically undisput¬ 
ed that a written contract had been 
modlfldd by a subsequent oral agree¬ 
ment the construction of the con¬ 
tract as modified was a question for 
the court—City Messenger, etc., Co. 
V. Postal Tel. Co., 145 P. 667, 74 Or. 
483. I 

eo. Ky.—Sherman A Song v. United 
Clothing Stores, 283 S.W. 1022, 
214 Ky. 626. 

61. N.T.—Knudtsen v. Bemmel, 126 
N.T.S. 249, 141 App.Div. 446, 
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32. Mass.—Aldrich v. Bay State 
Constr. Co., 72 N.B. 68, 186 Mass. 
489. 

83. S.C.—Sloan v. Courtenay, 82 S. 
E. 481, 64 S.C. 314. 

64. Ky.—Sherman 6b Sons v. Unit¬ 
ed Clothing Stores, 283 S.W. 1022, 
214 Ky. 626. 

65. Pa.—^Philadelphia v. Stewart 
201 Pa. 626, 51 A. 348—Mead, etc., 
Co.' V. Krimm, 43 Pa.Super. 876. 

66b U.S.—^Phoenix Tempe Stone Co. 
V. De Waard, C.C.A.Arla., 20 P.2d 
767. 

Cal.—O’Connor v. West Sacramento 
Co., 207 P. 627, 189 Cal. 7. 

Mo.—^Producers* Packing Co. v. 
Fischer, 275 S.W. -979, 981, 219 Mo. 
App: 429, citing Oozpns JuxIe. 

Pa.—^Tate-Jones & Co. v. Union Elec¬ 
tric Steel Co., 126 A. 818, 816, 281 
Pa. 448, quoting Ck>rpiiB aUxis. 

13 C.J. P 788 note 14. 

Whexe old word, having MrtabUsh- 
ed place In UaguagE is not appar¬ 
ently used In any new, technical, or 
peculiar sense, it is the province of 
the court to put a construction on 
tue written contract according to the 
established use of language, as ap¬ 
plied to the subject matter, and mod¬ 
ified by the whole instrument, or by 
existing ciroumstances. and evidence 
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it appears from the circumstances of the parties 
and the entire contract that such common words 
were employed in a different or unusual sense, 
but the application of the facts in the particular case 
to the word as defined by the court may be submit¬ 
ted to the jury.®8 

§ 621. -Technical and Trade Terms 

Where technical terms or words of peculiar meaning 
with reference to some particular science, trade, or art 
are employed, the question of their meaning is, on con- 
flicting evidence, one of fact for the Jury and whether 
words have such special meaning is also for the Jury, 
but the construction of the contract, the proper meaning 
of such terms having been ascertained, remains a ques¬ 
tion of law. 

Where technical terms or words of peculiar 
meaning with reference to some particular science, 
trade, or art are employed in the contract, the ques¬ 
tion of their meaning is,®® on conflicting evidence,^® 
one of fact for the jury, as where there is conflict- 
ii^ expert evidence as to a technical term.^^ The 
question of whether words have such peculiar or 


special meaning is also for the jury .^2 x^e con¬ 
struction of the contract, the proper meaning of 
such terms having been ascertained, remains a 
question of law.^® So, where it becomes necessary 
to introduce evidence of trade usages to explain the 
contract, the construction of the contract is for the 
j'uty under proper instructions.^® 

§ 622. -Foreign Words 

The meaning of the terms of a contract in a foreign 
language Is for the Jury. 

Where a contract is in a foreign language, it is 
for the j'ury to ascertain the meaning of the terms 
from the evidence of persons skilled in the particu¬ 
lar language.^® 

§ 623. — Informal Language 

Where a contract Is In Informal language, It ordi¬ 
narily presents a Jury question. 

Where the contract has not been reduced to for¬ 
mal language, and the intent of the parties and the 


of usase merely Is Inadmissible.— 
Eaton V. Smith, 20 Pick., Mass., 160. 

PaaettoiOar espnasloiui held for coozfc 
to oonsfeme 

(1) "Approximately” and "more or 
less” as contained In a construction 
contract—Township School Dlst of 
Wakefield Tp. v. MacRae, 166 N.W. 
618,1»8 Uieh. 698. 

(2) "Plrst-class condition.”—Sat- 
terlee v. Lawler, 193 N.W, 118, 165 
Minn. 181. 

(3) “His gross sales."—San An¬ 
tonio Machine & Supply Co. ▼. Al¬ 
len, Tex,Com>App., 284 S.W. 642, mod¬ 
ifying, CIV.APP., 279 S.W. 493. 

(4) "To carry said A, R. Swank 
for a Ms Interest in said acreage” in 
a contract for the sale of oil and gas 
leaaea—^McGee v. Urschel, 68 P.2d 
1228, 177 OkL 387. 

(5) Other expressions see 13 C.J. 
p 788 note 14 [b]. 

67. U.S.—Phoenix Tempe Stone Co. 
V. De Waard, C.C.A.Arl*., 20 F.2d 
757. 

Cal.—O’Connor v. West Sacramento 
Co., 207 P. 627, 189 Cal. 7. 

‘immediately” 

Defendant’s contention that, ac¬ 
cording to the agreement of the par¬ 
ties, "Immediately" meant "the next 
morning” ^ould have been submit¬ 
ted to the Jury in the light of the 
dreumstances attending the making 
of the contract—Goldblatt v. Long- 
acre Const Co„ 170 N.T.S. 64. 

68. OXir-Cotfey v. Northwestern 
Eospltsl Ass'n, 183 P. 762, 96 Or. 
100, rehearing denied 189 P. 407, 
96 Or. 100. 


Whether aUmmit was ‘‘ehxonlo” 
and. therefore, not covered by a con¬ 
tract to render plaintiff medical and 
surgical treatment was a question of 
fact for the Jury, a chronic disease 
being one of long duration, or char¬ 
acterised by slowly progressive 
symptoms.—Coffey v. Northwestern 
Hospital Ass’n, supra. 

ea, Pa.—Pulton T- Lilley, 44 Pa.Ca 
145. 

“Where the language used [In a 
contract] Is doubtful in the sense 
that it requires the exposition of ex¬ 
perts . . . such testimony . . . 
should, under appropriate Instruc¬ 
tions, he submitted to the Jury.”— 
Neal V. Camden Perry Co., 82 SJB. 
878, 879, 166 N.C 663. 

jpartloular tcxms held for Juy 

(1) “Clearing" in a contract for 
the clearing of timber for a lake 
site.—^Wentsel v. Lake Lotawana De¬ 
velopment Ca, 48 S.W.2d 185, 226 
Mo.App. 960. 

(2) Hickory lumber “practically 
free from heart"—Meadow River 
Lumber Co. v. Black, 158 So. 293, 228 
Ala. 279, denying certiorari 153 So. 
290, 26 Ala.App. 28. 

7a UB.—Sinclair Refining *Oo. v. 
Refiners’ OU Co., C.aA.OhIo, 75 P. 
2d 851—Phoenix Tempe Stone Co. 
V, De Waard, CCLAA^ 20 P.2d 
767. . 

CaL—O’Connor v. West Sacramento 
Ca, 207 P. 627, 189 CaL 7. 

S.C.—Cooper & Griffin v. BridwelL 
181 S.E. 66, 59, 177 S.C. 219, quot¬ 
ing the entire section from Cozpos 
Jotis. 

13 aJ. p 788 note 16. 
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Faxtlcitlar tenns held for Jury 

(1) “Official tank wagon market 
price” in a gasoline sales contract— 
Sinclair Refining Co. v. Refiners’ Oil 
Co.. C.CA.Ohlo. 76 P.2d 851. 

(2) “Phoal sweeping" in a dredging 
contract—^United Dredging Co. v. TT. 

for Use and Benefit of M. Sulli¬ 
van Dredging Co., C.C.A.Mloh., 81 
P.2d 118. 

(8) Other terms see 13 C.J. p 788 
note 16 [h]. 

7L Cal.—^Law v. Northern Assur. 

Co., 132 P. 690, 166 CaL 894. • 

Mo.—Producers’ Packing Co. v." 
Pischer, 275 S.W. 979, 981, 219 Mo. 
App. 429, citing Oorpos Jtuds. 
Neb.—State v. Commercial Casualty 
Ins. Co., 248 N.W. 807, 125 Neb. 
43, 88 A.LJR. 790. 

n. U.S^Butte, eta. Cons. Min. Co. 
V. Montana Ore Purchasing Co., 
Mont, 121 R 524, 68 C.C.A. 634. 
Mo.—Well v. Schwarts, 21 MaApp. 
372. 

,73. Mo.—Producers’ Packing Co. v. 
Pischer, 275 S.W. 979, 981, 219 Mo. 
App. 429, citing Ooxpos Juris, 

18 C.J. p 788 note 18.' 

Phrase "mesa high water elsva. 
turn 100'"’ Transit Comm, datum” 
had a definite meaning which was 
understood by the plaintiff’s engi¬ 
neers, and there was, therefore, no 
issue of fact for the Jury.—Gotham 
Const Corporation v. City of New 
York, 282 N.T.S. 668. 225 AppJDlv. 
829. 

74, N.C.—Neal v. Camden Perry Co., 
82 S.B. 878, 166 N.C. 663. 

13 GJ. p 788 note 19. 

75. Md.—^Badart v. Poiulon. 81 A. 
618, 80 Md. 679. 



17 C.J.S. 

terms of the contract are to be gathered from what 
the parties did or said, a question of fact for the 
jury is generally presented^® 

§ 624. -Contracts by Correspondence 

The construction of a contract evidenced by letter*, 
or telegrams, or both, containing no latent ambiguity, 
Is for the court; but where such correspondence is am¬ 
biguous or such, that different Inferences as to the par- 
ties’ Intention may be drawn therefrom, or It is neces¬ 
sary to construe the writings In connection with ex¬ 
trinsic circumstances, unless the extrinsic tacts or evi¬ 
dence are uncontroverted, a question of tact for the Jury 
Is presented. 

The construction of a contract evidenced by let¬ 
ters,or telegrams,^® or both,containing no la¬ 
tent®® ambiguitySl is for the court; but where such 
correspondence is ambiguous,®® or such,that differ¬ 
ent inferences as to the parties’ intention may be 
drawn therefrom,®® or it is necessary to construe 
the writings in connection with extrinsic circum¬ 
stances,®^ unless the extrinsic facts or evidence are 
uncontroverted,®® a question of fact for the jury is 
presented. 

§ 625. -Superseded Contract 

The meaning of a written contract is for the court, 
although there Is evidence that It was superseded by an 
oral contract which presents a Jury question. 

; The meaning of a written contract is for the 


§ 627 

court, although there is evidence that it was super¬ 
seded by an oral contract which presents a ques¬ 
tion for the jury,®® 

§ 626. — Contract Introduced Collaterally 

The eonetruction of a written contract collaterali> 
Introduced In a contract action Is a matter of law for the 
court; but the inferences to be drawn from a written 
contract so Introduced as evidentiary of facts in Issue 
form a jury question, as does the ascertainment of the 
Intention of the parties to a collateral transaction from, 
all the circumstances attending the same. 

The construction of a written contract collateral¬ 
ly introduced in an action on a contract is a matter 
of law for the court,®7 but the inferences to be 
drawn from a written contract collaterally intro¬ 
duced as evidentiary of facts in issue in such ac¬ 
tion form a question for the jury,®® and the ascer¬ 
tainment of the intention of the parties to a collat¬ 
eral transaction from all the circumstances attend¬ 
ing the same has been held to be a question of fact 
for the jury.®® 

§ 627. -Entire or Severable Character 

While It has been said that the determination of 
whether a contract Is entire or severable is, as a rule, as 
much a question of fact as of law, it has been held that 
It Is for the court where the contract is precise and ex¬ 
plicit, but It is for the jury where Its terms are ambig¬ 
uous or disputed and there 1* conflicting evidence as to 
the parties’ Intention. 


C0NTMCT8 


7®. N.J.—Gannon v. Brady Brass 
Co.. 81 A. 727, 82 N.J.Xiaw 411, Ann. 
Ca8.1913C 1308. 

77. U.S.—Hoffman ▼. American Mills 
Co., C.aA.N.T., 288 F. 7$8. cer¬ 
tiorari denied American Mills Co. 
V. Hoffmann, 44 S.Ct 6, 268 U.S. 

■ 701, 68 L.Bd. 514—U. S. Steel Prod- 
’ ucts Co. V. Poble-Dean Co„ Or., 245 
• P. 533, 157 GOA. 646. 

Ala.—Johnston v. Gulce, 114 So. 409, 
217 Ala. 27. 

Ey.—Morris Shoe Co. v.. Coleman, 221 
S.W. 242, 187 Ky. 887. 

Okl.—Bales v. Northwestern Cons. 

MilUne Co., 96 P. 699, 21 Okh 421. 
18 C.J. p 788 note 22. 

78L Pa,—Field v. DeacaM, 120 A. 
113, 276 Pa. 230. 

79l Ark.—Stiles v. Van Brlggle, 118 
S.W.2d 688—BUdns v. Town of 
AUcevlUe, Ala., 279 S.W. 879. 170 
Ark. 196—Proctor ft Gamble Dls- 

■ trlbutlng Co. v. D. C. Goff Co., 261 
. S.W. 876,. 169 Ark. 292—Hart v. 

Hammett Grocer Co., 200 S.W. 
796, 182 Ark. 197. 

Hawaii.—Mackensie v. King, 80 
Hawaii 280. 

HL—Carstens l^ckinf Co. v. Sterne 
ft Son Co., 121 NJEl 787, 286 lU. 
866 , reversing 210 ULApp. 21 
18 aj. p 789 note. 21 


80. Ark.—Bngles t. Blocker. 192 S. 
W. 198, 127 Ark. 385. 

Hawaii—^Mackenzie v. King, 80 
Hawaii 280. 

81. Ala,—J. Zlmmem’s Co. v. Gren¬ 
ade, 102 So. 210, 212 Ala. 172. 

Ark.—^New York Life Ins. Co. v. Al¬ 
len, 220 S.W. 808, 143 Ark. 141 
N.J.—Mente ft Co. v. Heller, 123 A, 
766. 99 N.J.Law 475. 

N.T.—^MacDowell-Peterman Co. v. 
Independent Packing Co., 208 N.T. 
S. 841, 211 AppJDIv. 781. 

Okl.—Morris Mfg. Co. v. Kales 
Stamping Co., 289 P. 664, 111 OkL 
286. 

Pa.—Harr v. Falimount Foundry, 200 
A. 46, 881 Pa. 59. 

S.C.—Sunshine v. Furtlck, 102 S.B. 
784, 114 S.C. 82. 

88 . Ark.—New York Life Ins. Co. v. 
Allen, 220 S.W. 808, 143 Ark. 148. 

83. N.Y.—Hausman v. Buebman, 
179 N.T.S. 26, 189 App,Div. 697. 

81 U.S.—Hoffman v. American Mills 
Co., C.CJLN.Y., 288 F. 768, cer¬ 
tiorari denied American Mills Co. 
V. Hoffmann, 44 S.Ct. 6, 268 U.S. 
701, 68 KEd. 614. 

Idaho.—IdaJhio Hide ft Pur Co. v. 
Portland Hide ft Wool Co., 277 P. 
672,. 673, 47 Idaho 616, quoting 
Cmrpua Juls., 


Wis.—^Koskey v. Hamischfeger Cor¬ 
poration, 266 N.W. 583, 221 Wis. 
267. 

18 CJ. P 789 note 24. 

"It frequently occurs, especially 
in contracts to be deduced from 
eorrespondence . . . that it Is 
necessary to resort to parol evidence 
to ascertain the exact intention of 
the parties. In such cases the mean¬ 
ing of the contract upon the evidence 
should be submitted to the Jury.”— 
City of, South Norfolk v. Wolcott, 
126 S.R 687, 690, 140 Va. 611. 

86 . U.S.—Liverpool Sea Ins. Co. v. 
Johnston. La., 105 F. 286, 44 C.CJL 
477. 

86 . Ill.—^Danzlger v. Pittsfield Shoe 
Co., 68 N.E. 684, 204 Ill. 146, af¬ 
firming 107 Ill.App. 47. 

87. Mich.—^Holton v. Monarch Mo¬ 
tor Car Co., 168 N.W. 639, 202 
Mich. 271. 

88 . Mo.-^Bnterprlse Soap Works v. 
Sayers. S6 Mo.App. 16. 

Neb.—^Rosewater v. Hoffman, 38 N.W. 
867. 24 Neb. 222. 

Pa.—Reynolds v. Richards, 14 Pa. 
205. 

13 C.J. P 789 note 80. 

89. Tex.—^F. C. Pennington Produce 
Co. v. Browning, Clv.App., 298 S. 
W. 936, affirmed, Com.App.. 299 S. 
W. 870. 
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§ 627 CONTRACTS CI.J.S. 


While it has been declared that the determination 
of whether a contract is entire or severable in char¬ 
acter is, as a rule, quite as much a question of fact 
as of law,®® particularly where the contract rests in 
parol,®! it has been held that the determination of 
this question is for the court where the terms of the 
contract are precise and explicit,®^ but where the 
contract is ambiguous,®3 or the terms of the contract 
are in dispute and there is conflicting evidence as 
to the intention of the parties,®^ a jury question is 
presented. 


§ 628. Modification 

Whether particular facts amount to modlflcatfon Is for 
the court; whether such facts are proved Is for the Jury. 
Whether modification has been effected Is for the court 
where the evidence Is undisputed, but It is for the Jury 

sa N.J.—DIxoif V. Smyth Sales 
Corporation, 166 A. 103, 110 N.J. 

Law 469. 

9L N.J.—Sklllman Hardware Co. v. 

Davlfl, 20 A. 1080, 63 N.J-Law 
144. 

98. N.C.—^North Carolina Highway 
Commission v. Rand, 143 S.E. 861, 

196 N.C. 799. 

93. Minn.—Hayday v. Hammennlll' 

Paper Co., 237 N.W. 600, 184 
Minn. 8. 

9t Ky.-^BteJmount & Wooll Tie Co. 

T. Skinner, 24 S.W.2d 263, 282 Ky. 

. 630. 

13 C.J. P 789 note 81. 

PlndlBg that oontraot wm entire 
heu Jnatiflea 

Or.—Loveland v. Lally, 196 P. 819, 

99 Or. 483. 

95. Wash.—Clements v. Cook, 191 
P. 874, 877, 112 Wash. 217. 

13 C.J. p 789 note 32. 

Waiver of performance of provisions 
of contract as question of law or 
fact see Infra, 5 630 c. 

Suiholeiicy of evldmioe 
'It is first a question for the court 
to determine whether there is posi¬ 
tive, definite, and unambiguous evi¬ 
dence as to the waiver or modifica¬ 
tion of the written contract tending 
to sustain the burden of proof re¬ 
quired therefor; and If there Is such 
evidence It is the duty of the court 
to submit the case to the jury, the 
Jury to determine whether It pre¬ 
ponderates over evidence to the con¬ 
trary."—Clements V. Cook, supra. 

96. Wash.—Clements v. Cook, supra. 

13 C.J. p 789 note 33. 

97. U.S.—Crown Central Petroleum 
Corporation v. Consolidated Oil Co. 
of Houston, C.C.ATes:., 85 F.2d 
429, certiorari denied 67 S.Ct. 198, 

299 -Q-S. 600, 81 L.Ed. 443. 

IlL—Commercial Car Line y, Ander¬ 
son, 224 HLApp. 187. 


where It Is conflicting; and, likewise, as to the terms of 
the modified contract. 

* Whether or not particular facts amount to an al¬ 
teration or modification of a contract is a question 
for the court,®® while it is for the jury to decide 
whether or not these facts are proved.®® So, it is 
for the jury to decide from conflicting evidence 
whether a new or supplemental contract was made, 
or a modification agreed to,®7 whether the intent to 
modify existed,®® whether there was sufficient con¬ 
sideration for a supplemental contract,®® or wheth¬ 
er a party had been notified of a modification;! 
but where the evidence is undisputed, it is for the 
court to decide as a matter of law whether a modi¬ 
fication was effected.® 

It is for the jury to determine what the terms 

98. Idaho.—Moljraeux v. Twin Falls 
Canal Co., 35 P.2d 661, 64 Idaho 
619, 94 AL.R. 1264. 

Tex.—San Antonio Machine & Sup¬ 
ply Co. V. Allen, ClvA-pp., 268 S.W. 
632. 

13 C.J. P 789 note 36. 

"Questions of waiver and modlflca- 
tlon of the terms of a contract are 
to be left to the Jury to decide when 
they depend upon a series of trans¬ 
actions in which the significance of 
the conduct of parties is to be in¬ 
terpreted and their intention as in¬ 
dicated by their acts or words is to 
be determined."—Taxi Service Co. v. 
Gulf Refining Co., 147 N.m 863, 864, 
262 Mass. 814, 

BabsequMLi; unambiguous oontxaet, 
however must contain expression 
reasonably warranting inference of 
lack of Intent to abrogate earlier 
contract to Justify submission to 
Jury of question whether it super¬ 
seded earlier contract—Joseph v. 
Rottschafer, 227 N.W. 784, 248 Mloh. 
606. 

9ft III—Smith V. Gray, 147 N.B. 
459, 816 m. 488, reversing 282 IIL 
App. 624. 

Consideration as question of law or 
fact generally see supra S 618. 

Cal—Long v. Chronicle Pub. Co., 
228 P. 873, 68 CaLApp. 171. 
Newspaper sabserlption contest 
In action to recover prize offered 
in. newspaper subscription contest 
question as to whether plaintiff In 
last week of contest had been noti¬ 
fied of change In method of paying 
subscriptions was for jury.—Long v. 
Chronicle Pub. Co., 228 P, 878, 68 Cal 
App. 171. 

ft Idaho.—Smith v. Washburn-WU- 
son Seed Co., 84 P.2d 969, 64 Idaho 
669— W. T. Rawlelgh Co. v. Van 
Duyn, 188 P. 946, 82 Idaho 767. 
Sixeotloa of verdict held proper 
Okl.—Freeman v. W. T. Rawleigh 
Co., 280 P. 900, 104 Okl 160. 


llasa.—Fall River Oil Heating Co. 

V. Glldard, 164 N.E. 882, 265 Maaa 
613. 

Mich.—Case v. Bowman, 261 N.W. 

' 833, 266 Mich. 106—De Haan v. 

Crum, 197 N.W. 617, 226 Mich. 410. 
N.J.—Huff. V. Nixon. 119 A 877, 98 
N.J.Law 481. 

N.M.—Cole V. Casabonne, 42 P.2d 
1116, 89 N.M. 17L 

Or.—Columbia Digger Sand & Gravel 
Co. V. Rosa Island Sand & Grav¬ 
el Co., 25 P.2d 911, 145 Or. 96. 

Pa.—^Hlmeles v. Rose, 84 Pa Super. 
S63.. 

Tex.—Hartwell v. FTidner, Civ.App., 

217 S.W. 231, dismissed for want 
of Jurisdiction. 

Wash.—Pearce v. Puget Sound 
Broadcasting Co., 16 P.2d 848. 170 
Wash. 472. 

18 C.J. P 789 note 84—9 OJ. P 719 
note 6, p 887 note 6. 

For "trier of facts’* 

Cal.—Goodfellow v. Goodfellow, 27 
P.2d 898, 902, 219'Cat 648. . 

Substituted performaiioe 
Whether owner of building agree(| 
to substituted' performance by con¬ 
tractor as to waterproofing basement 
! was for Jury.—Dondls v. Borden, 1191 
N.E. 184, 280 Masa 73. I 

Waiver of wzltt» authorization for | !■ 
extra work 

tr.S.— Lord Const Co. v. D. S., to 
Use of W. E. Sexton Co., C.C.A 
N.J., 28 F.2d 340. 

avidenoe held to warrant submission 
to Jury 

Mass.—Makletzova v. Diaghileff, 116 
N.E. 231, 227 Mass. 100. 

Tex.—^Midwest Dairies v. Wynne, 
Civ.App., 81 S.W.2d 240, error dis¬ 
missed. 

avidenoe held not to warrant sub.j 
mission to jury j 

U.S.—Oltarsh v. Bratter, C.C.AN.Y., 

48 F.2d 667. 

Mass.—Rose Y. Jacobson, 199 N.B. 
38L 
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of a modified contract are,3 except where the facts 
are undisputed;^ but the interpretation of a con¬ 
tract as canceling,5 or as effecting a merger with,® 
an earlier contract, is for the court 

§ 629. Rescission and Abrogation 

Whether a contract has been rescinded Is a question 
of fact, except where the evidence is clear and unam¬ 
biguous. Whether rescission was Justified is for the jury 
under some authorities and for the court under others; 
and whether a right to rescind was exercised promptly 
or within a reasonable time is a question of fact, unless 
the facts are undisputed. 

Whether a contract has been rescinded or abro¬ 
gated is generally regarded as a question of fact^ 
for a jury to decide,® except where the evidence is 
clear and unambiguous.® Whether a contract pro¬ 
viding for its cancellation on a specified condition 
has been duly canceled has been held a question of 
law;i® but whether the specified condition existed 
has been held for the jury.^ The question wheth¬ 
er a notice of cancellation called for in a contract 
has been given is also one for the jury, where the 


evidence is conflicting,as are the questions wheth¬ 
er a party rescinding a contract has restored or of¬ 
fered to restore everything of value received un¬ 
der it,i® and whether a third party beneficiary of 
a contract acted in reliance thereon without knowl¬ 
edge of its rescission.^* Whether a waiver of a 
forfeiture of a contract for default of a party there¬ 
to has taken place depends on the facts of the case 
and ordinarily presents a question of fact, or a mix¬ 
ed question of law and fact.t® 

The construction of a written instrument relied 
on as terminating a contract is a question of law;i® 
but where a dispute arises as to the intention of the* 
parties to a written contract, and there is a ques¬ 
tion of its subsequent abrogation by oral agree¬ 
ment, the interpretation of the written contract in 
connection with the oral one is for the jury.^'f 

Justification, It is ordinarily for the jury to de¬ 
termine whether rescission was justified, or wheth¬ 
er facts relied on as constituting a breach justify¬ 
ing a rescission have been established,^® except in 


3 . Pa.— Prudden-Wlnalow Co. v. 
Stlpp, 76 Pa-Super. B30. 

wash.—Staples v. Esary, 210 P. 793, 
122 Wash. 294. 

4 . Aria.—Sills v. Velvln, 68 P.2d 838. 

8 . Ky.—Townsend & Freeman Co. t. 

Tabor, 228 S.W. 6, 190 Ky. 521. 
Pa.—^Ruddy v. Autographic Register 
Co., 158 A, 808, 104 Pa.Super, 699. 
13 C.J. P 789 note 36. 

Pa.— Abbott V. Automobile Fi¬ 
nance Co., 186 A, 223. 287 Pa. 606. 


7. Okl.—Campbell v. Johnson, 267 
P. 661, 181 Okl. 79. 

Abandonment or repudiation as ques¬ 
tion of law or fact see Infra 9 
680 e. 

■Wliethar nudenrtaadlng reached 
Where the parties to a contract are 
not in accord as to what was done by 
them concerning rescission, whether 
they have reached such an under¬ 
standing Is a question of fact— 
Hanson v. Wittenberg, 91 N.B. 883, 
206 Mass. 819. 

a Mich.—Wolfe V. Qranover, 229 N. 

W. 617, 249 Mich. 626. 

Mo.—Mertens v. McMahon, App., 28 
S.W.2d 456, transferred 66 S.W.2d 
127, 884 Mo. 176, 98 A.L.R. 1286. 
Neb.— HeUer v. Speler, 230 N.W. 885, 
119 Neb. 787. 

N.Y._Custen v. Robison, 167 N.Y.o. 

1013, 180 App.Dlv. 384. 
Pj^__3abayan v. Reed, 101 A. 839, 257 
Pa. 206—Trimble v. Pester, 162 A. 
337, 106 Pa.Super. 644. 

9 C.J. P 887 note 4. 

42aestion. of intent 

“Whether or not there is- a rescis¬ 
sion beink generally a question of 
Intent ordinarily fonns an issue for 


a jury to determine.”—^Alexander 
Hamilton Institute v. Hart 192 N.W. 

481, 483, 180 Wla 90. 

8 . Mass.—MacLaren v. Wlndram 
Mfg. Co., 191 N.E. 847, 287 Maaa 
221 . 

10, Md.—Commercial Realty, etc., 

Co. V, Dorsey, 78 A. 1099, 114 Md. 
172. 

11. Me.—Wlnshlp v. Colbath, 121 A. 
236, 128 Me. 70. 

Tex.— lAkeslde Park v. Dr. Pepper 
Bottling Co., Clv.App., 44 S.W.2d 
1023. 

CKmd faith of termination 

In action for breach of contract to 
construct drainage tunnel terminable 
whenever irrigation company deem¬ 
ed sufficient water released, whether 
company Intended in good faith to 
terminate tunnel when discharging 
contractor, or whether it intended to 
continue the tunnel, was a question 
for the Jury, even though the com¬ 
pany actually did continue it-Moly- 
neux V. Twin Falls Canal Co., 35 P. 
2d 661, 84 Idaho 619, 94 AL.R. 1264. 
14 Mont.—Ashley vl ^0'*^ 

Bell TeL Co., 64 P. 766, 26 Mont 

N.J.— Krus«r V. Brown, 75 A. 171, 79 
N.J.Ijaw 418. 

13 C.J. P 790 note 43. 

la, Okl.—Holcombe & Hoke l«g. 
Co. V. Waters. 286 P. 198, 109 Okl. 
107. 

14. N.T.— Morales v. Joanou, 262 N. 
T.S. 468, 146 Miac. 616, 

14 Utah,— Loftis v. Pacific Mut L. 
Ins. Co., 114 P. 184. 88 Utah 632. 

la Tex.—Belo v. WUliams & Steph¬ 
ens. CIV.APP., 26 S.w.2d 700, re¬ 


versed on other grounds Williams 
St Stephens v. Belo, ConuApp.. 41 S. 
W.2d 22. 

17. Wash.—Carstena v. Earles, 67 P. 

404, 26 Wash. 676. 

13 C.J. P 789 note 87. 
la Cal.—Murphy v. Sheftel, 9 P.2d 
668 , 121 Cal-A.pp. 633. 

Neb.—Heller v. Speier, 280 N.W. 836, 
887, 119 Neb. 787, citing Corpus 
Juris. 

S.C.—Colllns-PIass Thayer Co. v. 

Hewlett. 96 S.B. 610, 109 S.C. 246. 
Wash.—Wright v. J. F. Duthle & Co., 
204 P. 191, 118 Wash. 664. 

13 C.J. P 789 note 40. 

Jostlflcatlon for: 

Abandonment or repudiation see 
Infra S 630 & 

Nonperformance or breach see In¬ 
fra 8 630 d. 

. Whether altexatioa of Iraildiiig 
plan la so consequential as to war¬ 
rant cancellation of a contract on the 
ground that the subject matter of 
the original plan ceased to exist Is a 
question 'of fact—Dairy Food Store 
V. Alpert 8 P.2d 61, 116 CatApp. 
670. 

Xnablllty to perform 
Whether grocer would have been 
financially unable to perform If 
[wholesaler had not caused foreclo¬ 
sure of mortgage on grocer’s store, 
and hence whether wholesaler right¬ 
fully rescinded contract to assist 
grocer In commencing business, were 
Jury questions under evidence.—La- 
rose V. Porter, 177 A 297, 87 N.H. 
241. 

Dday 

( 1 ) Whether a delay Is so unrea^ 
sonable as to Justify rescission has 
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a clear case however, the question has also been 
held one of law for the court.*® 

Diligence. The question whether a right to re¬ 
scind was exercised promptly or within a reasonable 
time is ordinarily one of fact,*i unless the facts are 
undisputed,** or the pleadings on their face show 
laches.** With respect to rescission for fraud, 
what amounts to notice or knowledge of fraud,*4 
and whether it was discovered within a reasonable 
time,*5 are questions of fact 

Effect. When the evidence is conflicting, it is 
proper to submit to the jury the question whether 
or not a cancellation of the contract by mutual 
agreement was intended merely to annul it as to 
any future operations under it, and not to release 
a previously accrued right of action for breach.*® 
The cancellation of a contract by mutual agree¬ 
ment does not as a matter of law abrogate the right 
of either party to recover damages resulting from 
breaches before the cancellation, the intent being 
a question of fact.*^ 


§ 630. Performance or Breach 

a. In general 

b. Reasonableness and good faith 

c. Acceptance and waiver 

d. Responsibility for breach, delay, or 

defects 

e. Abandonment or repudiation 

f. Other questions 

a. In G-eneral 

It is a question of law whether particular facts con¬ 
stitute a performance or breach of a contract; whether 
such facts have occurred is, on conflicting evidence, a 
question of fact. 

The question of what facts will constitute a 
breach of contract is one of law to be deterriiined 
by the court,*® but whether such facts have occur¬ 
red is ordinarily a question of fact to be determin¬ 
ed by the jury.*® Thus, when the facts are undis¬ 
puted, the question whether there has been a per¬ 
formance or a breach of the contract is one of law 
for the court;*® but when the facts are in dispute. 


been held to be for the Jury. 

U.S.—Gill V. Hale & Kllbum Co., 
Ohio, 257 F. 006. 169 C.CJL 56. 
Md.—^Angelozsi v. Nelson. 144 A. 706, 
166 Md. 668. 

(2) However, where a contractor 
had Installed an engine, not In ac¬ 
cordance with the contract and then 
demanded permission to replace It 
with another, It was held a matter 
of law whether the time when the 
work could be completed was so un¬ 
reasonable as to authorize rescission. 
—North V. Mallory, 61 A. 89. 94 Md. 
806. 

“la. Ala—Birmingham News Co. v. 
Fitzgerald, 138 So. 31. 222 Ala. 886. 

aOi. Md.—Shriver OH Co. v. Inter¬ 
ocean Oil Co., 146 A 223. 167 Md. 
341—North V. Mallory, 61 A 89, 94 
Md. 306. 

81. Ala—Capital Fertilizer Co. v. 
Ashcraft-Wllklnson Co., 79 So. 484, 
202 Ala 92. 

CaL—Lubarsky v. Richardson, 21 P. 
2d 657. 218 Cat 27—Davis v. But¬ 
ler, 98 P. 1047, 164 CaL 023—Long 
V, Los Altos Country Club Proper¬ 
ties, 9 P.2d 600, 122 Cal.App. 116— 
Cameron v. Evans Securltlea Cor¬ 
poration, 6 P.2d 272, 119 CalApp. 
164—Sherratt v. Heilman, Commer¬ 
cial Trust & Savings Bank, 287 
P. 682, 112 Cal.App. 642—Bryan v. 
Baymlller, 272 P. 1106, 95 CaLApp. 
481—Dickey v. Dunn, 262 P. 770. 
80 CalApp. 724. 

Conn.—Goldberg v. Krayeska 128 A 
■»7. 102 Conn. 187. 

Ga.7-:011ver v. O’KeUey, 178 S.B. 232, 
U OaApp. 762. 

lCo;i-Jone8 v. Nonnaii. App., 24 S.W. 
^ M m. ‘ ‘ 


Okl.—^Holcombe & Hoke Mfg. Co. v. 

Waters. 236 P. 198, 109 Okl. 107. 
Pa—^W. Eddy Plow Co. v. Shadduck, 
26 PaDlst 713. 

Tex.—^Marantz v. Welsberg, ClvApp., 
88 S.W.2d 506, error dismissed. 
Reasonable time generally as ques¬ 
tion of law or fact see Infra § 6S2. 
"Where there is any ovULenoe from 
which a Jury could find from all the 
circumstances of the case that the 
complaining party acted diligently, | 
then it becomes a Jury question.”— 
Randolph v. Witherspoon Oil Co., 
ClvApp., 291 S.W. 687, 688, reversed 
on other grounds Witherspoon Oil Co. 
V, Randolph, Com.App,, 298 S.W. 620. 
22. Conn.—Goldberg v. Erayeske, 
128 A 27, 103 Conn. 187. 

Pa—Klnter v. Commonwealth Trust 
Co., 118 A 392, 274 Pa 436—Brown 
V. Hess & RummeU, 29 PaDlst. 
792. 

S.D.—Saunders v. Farmers & Mer¬ 
chants Nat Bank of MUbank, 248 
N.W. 260, 61 S.D. 261. 

Tex.—^Marantz v. Welsberg, CIvApp., 
38 S.W.2d 606, error dismissed. 

18 C.J. p 790 note 47, p 791 note 71 
[a], 

*3. CaL—^People v. California Safe 
Deposit etc.,- Co., 126 P. 61$, 620, 
19 CaLApp. 414. 

84 Or.—Wilson v. Empire Holding 
Corporation. 28 P.2d 848, 146 Or. 
698. 

85k Mich.—Danto v. Charles G. Rob¬ 
bins, Inc., 230 N.W. 188, 260 Mich. 
419. 

as. Tex.—Alabama Oil, eta, Line 
Co. V. Sun Co., 92 S.W. 263, 99 Tex. 
606, reversing, ClvApp„ 90 S.W. 
202 . 


87. Tex.—Garrett v. Danner, Civ. 
App.. 146 S.W.*678. 

as. Fla—Halman v. Qunderahelmer, 
177 So. 199—Winter Garden Citrus 
Growers’ Ass’n v. Wlllits, 161 So. 
609, 118 Fla 131. 

Me.—Stachowitz v. Barron Anderson 
Co., 118 A 878, 121 Ma 634. 
Okl.—Wright v. State, 280 P. 268, 
104 OkL 67. 

IS aJ. p 790 note 60.' 

88. Fla—^Halman v. Gundershelmer, 
177 So. 199—Winter Garden Citrus 
Growers’ Ass’n v. Wlllits, 161 So. 
509, 113 Fla 181. 

18 C.J. p 790 note 61. 

80. U.S.—Brown-Crummer Inv. Co. 
V. Koss Const. Co., C.C.AEan., * 
F.2d 682, 686, citing Corpus Juris 
—City of Port Washington v. 
Thacher, Wla, 245 F. 94, 157 C.a 
A 390. 

Md.—Bright V. Ganas, 189 A 427. 
4S2, 171 Md. 493, citing Oorpns 
Jnxis, 

Or.—^De Vol v. Citizens' Bank, 285 
P. 1008, 113 Or. 696. 

Tex.—Crane v. Colonial Holding Cor¬ 
poration, ClvApp., 67 S.W.2d 816. 
319, citing Corpus Jula. 

Utah.—Avglkoa v. Lowry, 179 P. 
988, 990, 64 Utah 129, quoting Coiv 
pus Jorls. 

18 C.J. p 790 notes 60, 62. 

Taking qnestloa. firom Jnzy; dirso- 
tlon of verdict 

(1) In order to warrant taJdng the 
question from the Jury, the evidence 
“must be of such character as that 
there is no room for ordinary minds 
to differ as to the contusion to be 
drawn from It.”—Hamilton v. Wm. 
H. Swanson Film Co., TexClvApp.. 
.206 S.W. 674, 678. 
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CONTRACTS 


the question must he detennined by the Jury un- 
der proper instructions from the court^i 

Similarly, whether there has been a substantial 
performance of a contract, or whether a breach 


§630 

is substantial, is a question of fact for the jury,*3 
except where the evidence is clear and undisputed, 
in which event it is one of law for the court 
and whether a builder was willfully negligent in 
failii^ substantially to perform his contract is, like- 


(2) If evidence of breaches by de¬ 
fendant is full, clear, and definite, 
and of those by plaintiff so slight 
and indefinite, that verdict cannot 
stand thereon, a verdict for plain¬ 
tiff may properly be directed.—Toney 

V. Sandy Ridge Coal & Coke Co. 99 
S.E. 178. 84 W.Va. 85. 

(3) In an action on a written con¬ 
tract, where defendant denies plain¬ 
tiff's allegation that he perform¬ 
ed all its conditions, in the absence 
of proof by plaintiff sustaining such 
allegation, the court should direct a 
verdict for defendant—Witt v. Old 
Line Bankers' Life Ins. Co., 139 N. 

W. 689, 92 Neb. 763. 

Bvldeaifle held not to wanant sub¬ 
mission to jury 

N.C.—Bennett v. Plott, 100 S.a 624, 
178 N.C. 382. 

Tex.—Yerlon v. Allison, Clv.App., 
242 S.W. 270. 

9 C.J. p 894 note 82 Ch]. 

31. ,U.S.—Gasoline Products Co. v. 
Champlin Refining Co., C.C.A.Me., 
39 F.2d 621, certiorari granted 61 
act 76, 282 U.a 824, 76 L.Bd. 785, 
and reversed on other grounds 61 
act 613, 283 U.a 494,. 76 L.IId. 
1188—Smith V. Keystone Wood 
Products Co., D.C.Pa, 32 P.2d 261, 
affirmed, CC.A., Keystone Wood 
Products Co. V. Smith, 82 F.2d 264 
—^Keystone Steel & Wire Co, v. 
Fierce Oil Corporation, C.C.A.I11., 
17 F.2d 476. 

Aia.—Dickson v. Alabama Machinery 
& Supply Co., 84 So. 416, 17 Ala. 
App. 195. 

Aria.—^Matson v. Bradbury, 10 P.2d 
876, 40 Arlz. 140. 

Ga_Curtis v. Burney, 190 S.H. 866, 

65 Ga.App. 662. 

IlL—Bee Myers v. Andrews, 209 IlL 
App. 316. 

Ky.—Harlan Fuel Co, v. Wiggington, 
262 aw. 967, 208 Ky. 646. 

Mass.—Gosline v. Prince Macaroni 
Mfg. Co., 135 N.K 686, 241 Masa 
660. 

Mich.—Doe y. Cholnlere, 242 N.W. 
819, 269 Mich. 7. 

Mo.—Wentjel v. Lake Lotawana De¬ 
velopment Co., 48 S.W.2d 186, 226 
Mo.App. 960—Farris v. Pitts, 800 
S.W. 840, 221 Mo.App. 1204—Bon- 
nett Brown Sales Service v. Klep- 
per, 265 aW. 993, 218 Mo~^p. 
697. 

Mont—mu Cattle Corporation v. 

Klllom, 266 P. 497, 79 Mont 327. 
N.J.—English v. Continental Folding 
Paper Box Co., 120 A. 14, 98 N. 
J.Law 438—Bocklan v. United Can¬ 
dy Co., 102 A. 898, 91 N.LLaw 314. 


[jv.ir.—Sweezy v. O'Rourke, 123 N.B 
762, 226 N.T. 378, modifying 161 
N.T.S. 1132, 173 App.Div. 947— 
Harrison v. Hebrew Community 03 
Borough Park, 189 N.T.S. 888, 191 
App.Div. 880. 


N.C.—Spinks V. Ferrebee, 136 S.B 
869. 193 N.C. 274—Walls v. Caro¬ 
lina Spruce Co., 96 S.E. 36, 176 N 
C. 661. 


Okl.—Ohio Fuel Co. v. McKaln, 229 
P. 414, 103 OkL 121, 

Or.—Clark v. Opp, 66 P.2d 1179— 
Turner v. Jackson, 4 P.2d 926, 139 
Or. 639, affirmed 11 P.2d 1048, 139 
Or. 639—De Vol v. dtizens* Bank, 
233 P. 1008, 118 Or. 595. 

Pa.—Zimmerman v. Marymor, 138 
A, 824, 290 Pa. 299, 64 A.L.R. 
1262—Charllck v. Sims & Co., 91 
Pa.Super. 688—Way v. Toung, 
Smyth, Field Co., 68 Pa.Super. 
604. 

R. I.—Owens v. Hagenbeck-Wallace 
■ Shows Co., 192 A. 168, reargu- 

mont denied 192 A. 464—Cooper v. 
Ceco Mfg. Co., 166 A. 690, 61 R.I. 
487—Atlas Sheet Metal Works v. 
Campbell, 186 A- 439, 48 R.L 160. 

S. C.—^Retailer's Service Bureau v. 
Smith, 168 S.E. 648, 166 S.a 288— 
Wigg V. Orphan Aid Son, 143 S.B. 
9, 146 ac. 393. 

Tex.—Gleghom v. RusseU, Civ.App., 
62 S.W.2d 286—^Zaimbrecher v. 
Trim, Clv.App.. 81 S.W.2d 889— 
Hamilton v. Wm. H. Swanson Film 
Co., Civ.App., 206 S.W. 674. 

18 C.J, p 790 note 61—9 C.J. p 894 
note 82 [a] (2), p 899 note "'38. 


Whether condition, precedent has 
•been performed is'purely a duestlon 
of fact to be determined by the Jury 
under the evidence.—Ellis v. Thomp¬ 
son, 37 N.T.S. 468, 1 App.Dlv, 606— 
13 C.J, p 791 note 63. 


Where azohlteet's owtlflcate Is 
hMd not conolualve, completion of a 
contract is a question for the Jury. 
—LoveU V. Potts, 226 P, 1111, 112 
Or. 638. 


Nonsuit, directed verdiot, ox per¬ 
emptory Instrootion held properly re¬ 
fused. 

Mich.—Parker v. Baldwin, 186 N.W. 
746, 216 Mich. 472. 

N.J.—^Freeman v. Ackerson, 110 A. 
701, 94 N.J.Law 308—Barto v. 
Benker, 106 A. 781, 92 N.XLaw 
.60L 


Peremptory instkuction properly re¬ 
fused 

Tex.—Cochran v. Taylor, Civjtpp., 
209 S.W. 268. 


Plainfield v. Palmer. C.C.A.N,J, 72 
F.2d 312, 313, citing Corpus guxiSi 
Colo.—Zambaklan v. Leson, 234 P. 
1065. 1066, 77 Colo. 183. ciUng Cor¬ 
pus Juris. 

Conn.—Chinigo v. Ehrenberg, 162 A. 
305, 112 Conn. 381—M. J. Daly & 
Sons V. New Haven Hotel Co., 99 
A. 863, 01 Conn. 280. 

Idaho.—^Austin v. Brown Bro& Co., 
164 P. 95, 30 Idaho 167. 

Mich.—^Pratt v. Tan Rensselaer, 209 
N.W. 807, 235 Mich. 633. 

Minn.—Smith v. Town of Mary, Nor¬ 
man County, 164 N.W. 963, 131 
Minn. 105. 

^T-T.—^American Steel & Iron Co. v. 
L. B. Foster Co., 266 N.T.S. 800, 
148 Mlsc. 727, affirmed 262 N.T.S. 
1008. 238 App.Dlv. 882, affirmed 
188 N.E. 92, 262 N.T. 623. 

Ohio.—^Dlme fey. Bank of Canton v, 
Morton, 157 N.E. 826, 25 Ohio App. 
167. 

Pa.—Kress House Moving Co. v. 
George Hogg Co, 106 A, 361, 268 
Pa. 191. 

Tex.—Stoeppleman v. Carter, Civ. 
App., Ill S.W.2d 774—^Davidson v. 
Swanson, CIv.App., 24 S.W.2d 776. 
Wis.—Myrold v. Northern Wiscon¬ 
sin Co-op. Tobacco Pool, 289 N.W. 
422, 206 Wls. 244. 

13 CJ. p 790 note 64—9 C.J. p 748 
note 80, p 887 notes 9, 10. 

Breach Justifying rescission as ques¬ 
tion of law or fact see supra S 
629. 

Mixed questtou of law aad fact 
However, it has been held that 
whether a breach of contract goes to 
the substance is a mixed question 
of law and fact to be determined by 
the Jury under instructions as to the 
applicable principles of law.—Camp¬ 
bell V. Hauser Lumber Co., 265 P. 
468, 147 Wash. 140^ulver v. Cul- 
liton. 137 P, .1000, 77 Wash. 467. 
Dlxeotad verdiot properly refused 
U.S.—City of Port Washington v. 
Thacher, Wis, 246 F. 94, 167 GCJi. 
390. 

Tex.—Dupuy v. Shilling, Civjlupp, 
27 S.W.2d 823, error dismissed. 

Bvidenoe h^ to waxxuait submissloii 
to Jury 

lowflu—Stratmeyer v. Hoyt, 174 N. 

W. 243, 189 Iowa 85. 

Tex.—McBumett v. Smith & Mc- 
CalUn, Civ.App., 286 S.W. 699. 

33. Idaho!—Austin v. Brown Bros. 

Co, 164 P. 96. 30 Idaho 167. 
Wis.-Myrold v. Northern Wisconsin 
Co-op. Tobacco Pool, 289 N.W. 422, 
206 Wis. 244. 

9 C.J. P 749 note 83, p 899 note 89. 


32. U.S.—Inhabitants of City of I 
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wise, for the jury.^* It is also a question of fact, 
except where the evidence is uncontroverted,or 
is such that the minds of parties could not differ 
on the conclusions to be drawn,®® whether a con¬ 
tract has been performed properly or in a work¬ 
manlike manner,®^ or whether its terms or specifi¬ 


b. Beasonableness and Good Faith 

Questions of reasonableness and good faith, with re> 
spect to performance, are ordinarily for the Jury. 

It is ordinarily a question of fact whether work 
or articles contracted for were reasonably fit for 
the purpose for which they were intended,®® wheth¬ 
er workmen supplied were reasonably skillful,^® 
whether the work was done in a reasonably sat¬ 
isfactory manner,41 or with reasonable dili- 


cations have been complied with.®® 


34. N.T,—Smith, v. Russell, 126 N. 
T.S. 062, 140 App.Dlv. 102—Hopper 
V. Cutting, 13 N.T.S. 820, followed 
in Byron v. Bell. 10 N.T.S. 693, 16 
Laly 198. 

Pa.—^Denahan v. Holmesburg Gran¬ 
ite Co., 46 Fa.Super. 399. 

9 C.J. P 749 note 81. 

35. Ala.—Patterson v. Camp. 96 So. 
606, 209 Ala. 614. 

Whecre party admitted that he did 
not comply with the specifications, 
the Issue need not be submitted to 
the jury.—^McBumett v. Smith & Mc- 
Caliln, Tex.Civ.App., 286 S.W. 699. 

Where evidanoe Is iiLsclIlciant in 
law to support a verdict for plaintiff 
in an action on a contract to which 
the defense was improper perform¬ 
ance, the court should direct a ver¬ 
dict for defendant—^Kenney y. Lang¬ 
ston, Fla., 182 So. 430. 

Hvldenoe held to go to 

Jury 

N.T.—^De Remer v. Brown, 65 N.T. 
S. 367, 86 App.Div. 634, afllrmed 59 
NJB. 129, 165 N.T. 410. 

9 CJ. p 886 note 98 [b] (1). 

36L Tex.—^Thames v. Clesl, Civ. 

App., 298 S.W. 195. 

Oompetenoy of employees 
Whether one’s employees are com¬ 
petent to do the work contracted for 
**Gan only become a question of law 
when the facts and circumstances 
are such that but one reasonable con¬ 
clusion can be drawn therefrom.”— 
Dyess v. Davey Tree Expert Co., 
Com.App., 44 S.W.2d 911, 913, re¬ 
versing Davey Tree Expert Co. v. 
Dyess, Civ.App., 24 S.W.2d 776. 

37. TT.S.—Anaerican Bureau of Ship¬ 
ping V. Allied Oil Co., CCJLOhlo. 
64 F.2d 609. 

Colo.—Arnold V. Lawrence, 218 P. 
129, 72 Colo. 528. 

Dl.—See Tompary v. Glovan, 210 BL 
App. 174. 

Ma—Burke v. Langlols, 189 A. 675, 
126 Me. 498. 

Mass.—^Higgins v. Gilchrist Co., 17 
N.B.2d 160—Fall River Oil Heat- 
, , Ing Co. V. Glldard, 164 N.E. 882, 
.265 Mass. 618—^MacDonald v. Kav- 
anaugh, 156 N.E. 740, 259 Mass. 

. m. . . ’ . 

]pe.- 7 City of Salisbury v. Lynch- 
V!; jfoDnijiald. Const Co., App., 261 S. 

; NJi-^fUWmond v. Hughey 104 A. 
:;187, 91 N-JJ^W 663. 


N.T.—H. F. Blndsell & Son v. Aaron 
Littman & Co., 182 N.T.S. 176, 111 
Mlsc. 624. 

Ohio.—^Lee v. Robert Mitchell Mfg. 

Co., 187 N.B. 871, 46 Ohio App. 602. 
Pa.—Duff V. Vogt, 89 Pa.Super. 412— 
Pittsburgh Rivet Co. v. Western 
Tool & Forge Co., 71 Pa.Super. 286. 
Wls.—Jensen v. Graham, 228 N.W. 

476, 200 Wls. 867. 

9 C.J. p 749 note 82. 

Proper way of plaolag sheathing 
In<L—Morris v. Fox, 135 N.E. 668, 79 
Ind.App. 889. 

Compllanoe with huildisg ordinance 
Mass.—Morello v- Levakis, 200 N.E. 
27L 

Bvidenoe h^ to warrant rabmlsslon 
to Jury 

CaL—Watson v. Anderson, 178 P. 

894, 86 CaLApp. 778. 

Ean.--Clty of McPherson y. Stucker, 
266 P. 963, 122 Kan. 695, 128 Kan. 
684—Gates v. Little Fay Oil Co., 
182 P. 184, 106 Kan. 191, denying 
rehearing 181 P. 670, 105 Kan. 46. 
Or.—Turner v. Jackson, 4 P.2d 926, 
139 Or. 539, affirmed 11 P.2d 1048, 
139 Or. 539. 

Pa.—Williamson y. Sale, 94 Pa.Super. 
436. 

Tex.—Appelbaum y. Spinner-Hay 

Lumber Co., CivJLpp., 186 S.W. 
810. 

33. Ga.—Finn y. McAlUster, 167 8. 

B. 309, 46 Ga.App. 289. 
m. —See Tompary y. Glovan, 210 IlL 
App. 174. 

Ind.—Polus V. Conner, 176 N.B. 234, 
92 Ind.App. 466. 

Ky.—La Fontaine v. Mitchell, 284 S. 

W. 1022, 216 Ky. 184. 

Mass.—Cole v. J. R. Hampson ft 
Co., 168 N.E. 154, 269 Mass. 6— 
Fisher v. Doe, 98 N.E. 926, 212 
Mass. 287. 

Minn.—Carlson v. City of Thief Riv¬ 
er Falls, 201 N.W. 942, 162 Minn. 
27. 

Mo.—Ai Fresco Advertising Co. v. 

Ball, App., 268 S.W. 1003. 
N.T.-H3chneid2r v. Victor, 208 N.T.S. 
897, 208 AppJJlv. 624—Hevenor v. 
Union Ry. Co. of New Tork City, 
198 N.T.S. 409, 204 App.Dlv. 686— 
Greenbaum v. De Jong, 166 N.T.S. 
1042. 

Pa.—Mayer Bros. Const Co. v. Amer¬ 
ican Steriliser Co., 101 A. 1002. 268 
Pa. 217—Anastasl v. Devlin, 76 Pa. 
Super. 240. 

Tex.—American Surety Co. of New 
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Tork V. Shaw, Com.App., 69 S.W. 
2d 47, reversing Watson Co. v. 
Shaw, Clv.App., 47 S.W.2d 474^ 
Siegel V. Hoo^ Clv.App., 119 S.W. 
2d 1^0, error dismissed-Vaky v. 
Phelps, Clv.App., 194 S.W. 601, er¬ 
ror refused. 

18 C.J. p 790 note 63—9 C.J. p 748 
note 80 [bj, [c], p 894 note 81 [a], 
ArbltratioiL clause 

Mich.—^Frdllch v. Walbrldge-Alding- 
er Co., 210 N.W. 4?8, 286 Mich. 426. 
S.C.—Leonatd v. People's Tobacco 
Warehouse Co., 122 S.E. 678, 128 
S.C. 166. 

OoAstmetion of tenns luyolved 

(1) Where the contract and plans 
and specifications were voluminous, 
and abounded in technical terms, and 
expert testimony was conflicting, it 
was held error to submit to the Ju¬ 
ry the question whether the work 
was done according to the terms of 
the contract, and the plans and spec¬ 
ifications, since construction of such 
terms was Involved.—Hewitt v. Bu¬ 
chanan, TexClv.App., 4 S.W.2d 169. 

(2) Construction as question of 
law see supra i 616. 

Dsoial of direoted yexdlot for con¬ 
tractor suing for performance Is 
.proper, where there was evidence of 
numerous, serious, and willful de 
partures from his contract duty.— 
Turner v. Jackson, 11 P.2d 1048, 139 
Or. 539, affirming 4 P.2d 926, 189 Or. 
689. 

39. CaL—Lawson v. Rusconl, 296 P. 

628, 112 CaLApp. 866. 

N.Y.—In re People, by Phillips, 166 
NJB. 829, 260 N.T. 410, reversing 
226 N.Y.S. 176, 222 App.Dlv. 804. 
Pa.—Acme Electric Co. v. Pennsyl¬ 
vania Laundry Co., 98 Pa.Super. 
176. 

Tex.—El Paso ft W, R. Co. y. BicheL 
ClvApp., 130 S.W. 922. 

401 Fa.—Henderson ft Bros. y. Oil, 
84 Pa.Super. 372. 

41. RL—Patry y. Berlck, 147 A. 877, 
60 RL 346. 

”P«ao]tal satlsfaotiou” 

Where a contracL provided that 
certain wbrk was to be performed 
“to the personal satlsfoction” of de¬ 
fendant, who claimed it was not so 
performed, “whether the work was 
done in a reasonably satisfactory 
manner was a question of fact for 
the Jury."—Patry v. Berlck, supra. 
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gence,^2 or whether a certificate of approval of 
performance was unreasonably withheld.43 

It is also, ordinarily, a question of fact wheth¬ 
er a party to a contract has acted in good faith, 
as where the question is whether he Has in good 
faith withheld his approval of the performance of 
the contract,45 or whether a builder’s tender of per¬ 
formance, after he was prevented from going on 
with his contract, was in good faith ;46 tut wheth¬ 
er there is any evidence of fraud is a question of 
law for the court^^ 
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c. Acceptance and Waiver 

Whether performance hai been accepted or defecta or 
rights waived Is a question of fact unless the evidence is 
uncontradicted and susceptible of but one inference. 

Acceptance of performance of a contract has been 
held to present an issue of fact,48 except where 
the facts are undisputed.49 Whether the acts of a 
party to a contract constitute such acceptance is 
generally a question of fact,8® although it has also 
been held a question of law.^i 

Whether there has been a waiver of performance 
of a contract,52 or of any of its terms or condi- 
tions,®2 or of a contractual right,54 or of defects in 
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4a. La.—Temple v. Lindsay, 161 So. 

8, 1S2 La. 22. 

9' C.J. P 894 note 81. 

Reasonable time as question of law 
or fact see InfTa S 682. 

43. Ohio.—Reaugh Const Co. v. 
Corlett, 23 Ohio N.P.,N.S., 336. 

9 C.J. p 888 note 16. 

“BtOe in New York," however, does 
nqt permit “a jury to decide upon 
the reasonableness of a party’s dis¬ 
satisfaction in a contract Involving 
fancy, taste or judgment, In the ab¬ 
sence of proof of bad faith.”—Rals- 
ler Sprinkler Co. v. Automatic 
Sprinkler Co. of America, 171 A. 214, 
219, 6 W.W.Harr.. Del. 67. 

44. Tex.—^American Surety Co. of 
New York v. Shaw, Com.App., 69 
S.W.2d 47, reversing Watson Co. v. 
Shaw, Civ.App., 47 S.W.2d 474. 

9 C.J. p 748 note 80 [b], p 887 note 
9 [d]—13 C.J. p 790 note 66. 

45. Neb.—^Melson v. Turner, 251 N. 
W. 172, 125 Neb. 603. 

N.J.—Williams v. Hlrshom, 103 A. 
28, 91 N.J.Law 4l9. 

Good faith of omur of bnlldliig 
seeking to escape liability for cost 
of construction on ground that work 
was not completed to his satloftw- 
tlon Is for Jury where evidence is 
conflicting.—Grobarchik v. Nasa 
Mortg. & Inv. Co., 186 A. 438. 117 N. 
J.Law 88. 

Ch>od faitdi of aMhlted; 

(1) In* owners’ action for breach 
of building contract, where owners 
had terminated contract on archi¬ 
tect’s certificate that work was not 
being done according to plans and 
specifications, whether architect’s su¬ 
pervision had been arbitrary, op¬ 
pressive, in bad faith, and a fraud 
on contractors, was, under the evi¬ 
dence, a question for the Jury.—Lund 
v. McCllnton, Mo.App., 206 S.W. 240. 

(2) Whether architect, who was 
required to certify progress and final 
payments, was fair and disinterested 
was for Jury.—^American Surety Co. 
of New York v. Shaw, Tex.Clv.App.. 
69 S.W.2d 47, reversing Watson Co. 
V. Shaw, Civ.App.. 47 S.W.2d 474. 

17CJ.S.-82 


46. U.S.—Cass County v. Oibson, 
Mich., 107 F. 363, 46 C.C.A. 341. 

47. N.J.—^T. Foster Callahan, Inc. 

V. Commissioners of Sewerage Dlst. 
No. 1 of Union Tp., In Union Coun¬ 
ty. 138 A. 408, 102 N.J.Law 705. 

Azbitefs api^val withheld 
Under rule that, where parties to 
contract agree to make engineer ar¬ 
biter, question as to quality and 
quantity of work performed and 
compensation due cannot be trans¬ 
ferred to consideration of jury, un¬ 
less there Is evidence of fraud, 
whether there Is evidence of fraud 
Is question of law.—T. Foster Cal¬ 
lahan, Inc. V. Commissioners of Sew¬ 
erage Dlst No. 1 of Union Tp., in 
Union County, supra. 

4B. Mass.—^Hooper v. Cuneo, 116 N. 

B. 237, 227 Mass. 37. 

9 aJ. p 888 note 12. 

49. OkL—Dixon v. Dalton, 12 P.2d 
1108, 168 OkL 178. 

sa S.C.—^Leonard v. Atkinson. ISO 
S.B. 765, 133 8.a 249. 

9 C.J. P 797 note 76. 

Oconpanoy of huUdiBg by owner 
before completion cannot be held 
conclusively, as a matter of law, an 
acceptance of performance of con¬ 
tract, but is a question of fact to 
be determined by Jury.—Leonard v. 
Atkinson, supra. 

6 L CaL—GiUIam v. Brown, 48 P. 

486, 116 CaL 454. 

9 C.J. P 797 note 76 [a], 
sa. R.L—Dudxlk V. Degrenla, 188 A- 
67. 48 RL 430. 57 A.L.R. 828. 
Modification of contract as question 
of law or fact see supra S 628. j 
68 . Mass.—^Porter v. Harrington, 
169 N.E. 680, 262 Masa 203—Wax- 
man V. Cohen, 149 N.E. 413, 253 
Mass. 648. 

N.J.—Lane v. Blackwood Estates, 
188 A. 871, 104 N.J.Law 162. 

—^Plotrowskl V. Cervl, 206 N.Y. 
S. 666, 210 App.Div. 681. 

Ohio.— Rudolph Wurlltser Co. v. 

Black, 19 Ohio App. 67. 

Tex.— Davidson v. Swanson, Civ.App., 
24 S.w.2d 778—Wright v. King, 
CivA.pp., 292 B.W. 602. 

9 C.J. p 899 note 38. 
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Aooeptaaoe as walvsr 
S.C.—Leonard v. People's Tobacco 
Warehouse Co., 122 S.E. 678, 128 
S.C. 155. 

Bnls applied to parUonlav tssms or 
conditions 

(1) Condition precedent—Smith v. 
Automobile Ins. Co. of Hartford, 143 
A. 166, 108 Conn. 849—18 C.J. p 791 
note 64. 

(2) Provision for arbitration.— 
Preston v. Syracuse, 36 N.Y.S. 716, 
92 Hun 301. affirmed 63 NJB. 39. 168 
N.Y. 356. 

(3) Provision specifying time for 
performance. 

Cal.—Boyd* V. A. B. J. Chlvers Co., 
26 P.2d 878. 134 CaLApp. 666. 
N,J.—Deffur v. Tanaey, 149 A. 893. 
106 N.J.Law 236, affirming 139 A. 
481. 5 N.J.M18C. 1040. 

(4) Provision requiring written 
demand for extension of time.— 
Wacker v. Essex, 119 N.B. 466. 67 
Ind^Lpp. 684. 

(6) Provision requiring written 
authorization to do extra work. 
U.S.—Lord Const Co. v. XT. S.. to 
Use of W. B. Sexton Co., aCAJJ. 
X, 28 F.2d 340. 

Mass.—Cole v. J. R. Hampson & 
Co., 168 NJSL 154, 269 Mass. 6. 
]flQb._Ejas V. Pearce Hardware & 
Furniture Co., 168 N.W. 426, 202 
Mich. 384. 

OkL—Hunt V. Tulsa Teirazzo ft Mo- 
salo Co., 11 P.2d 621, 167 OkL 174. 
Utah.—CampbeU Bldg. Co. v. State 
Road Commission. 70 P.2d 867, 864, 
865, citing Oozpns Juls. 

9 aJ. p 847 note 70. 

(6) Provision requiring production 
of certificate of performance. 

Pa^—jost V. Kurts, 82 Pa.Super. 206. 
Tex.—American Surety Co. of New 
York T. Shaw, ConLApp., 69 S.W.2d 
47, reversing Watson Cx v. Shaw, 
Civ.App., 47 S.W.2d 474. 

9 C.J. P 888 note 17. 

Award of noasait held error 
Ga,—Wells v. First Nat Exhibitors’ 
Circuit, 106 S.E. 266, 161 Ga. 249. 

54 Mass.—Suburban Land Co. v. 
Brown, 129 N.E. 291. 287 Masa 
166. 
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§ 630 


perfonnance,^*^ is ordinarily a question of fact; 
but whether a party has waived a condition has 
also been held a mixed question of law and fact.®® 

While it has been held that when the facts are 
found the question of waiver is for the court,by 
other authority it is a question for the jury even 
under undisputed evidence, if the evidence permits 
of differing inferencesbut if the undisputed ev¬ 
idence pennits of only one reasonable inference, 
the question is one of law.®® 

d. Besponsfbility for Breach, Delay, or Defects 

Respongibllity for breach of a contract, or for delay or 
defective work In Its performance, Is, on conflicting evi¬ 
dence, a question for the Jury; thus, whether a breach Is 
Justified or excused Is ordinarily for the Jury. 

Responsibility for a breach of contract is, on 


conflicting evidence, a question for the jury to de¬ 
termine,®® as is the question of responsibility for 
delay,®^ or for defective work,®® in the perform¬ 
ance of the contract, or for a condition occasioning 
extra expense.®® Thus it is ordinarily for the jury 
to determine whether a nonperformance or breach 
is justified or excused,®^ or, more specifically, 
whether performance was prevented®® or delayed®® 
by the adverse party, or whether the latter-was 
justified in preventing performance.®'^ 

e. Abandonment or Repudiation 

The question of abandonment or repudiation of a 
contract Is, on conflicting evidence, one of fact, or of 
law and fact; its Justification Is a question of fact. 

The question whether there has been an aban¬ 
donment or repudiation of a contract is, on con- 


Pr e rsirtioiL of perfomaaoe 
In sii1>contractor'B action against 
contractor for damages for failing 
to permit plaintiff to perform prior 
to time when plaintiffs contract was 
to be completed, whether plaintiff 
had waived or by its conduct was 
estopped to urge, defendant's fail¬ 
ure to permit plaintiff to perform, 
was for the Jury.—0111 v. Hale & 
Kllbum Co., Ohio, 267 F. 006. 169 
C.CJL 56. 

Jury Should he pxopexlfy insfomot- 
ed as to the law.—Sumwatt Ice, etc., 
Co. V. Knickerbocker Ice Co., 77 A. 
66, 112 Idd. 437. 

56. Colo.—Zambaklan v. Leson, 234 
P. 1066, 77 Colo. 183. 

Mass.—^Hooper y. Cuneo, 116 N.E. 
237, 227 Mass. 87. 

Mich.—^De Haan v. Crum, 197 N.W. 
617, 226 Mich. 410. 

56. m.—Connelly v. Wallin, 181 DL 
App. 212. 

Mont—Osborne v. Supreme Lodge, 
Knights of Pythias, Insurance De¬ 
partment 222 P. 456, 69 Mont 861. 

57. Mont—Osborne v. Supreme 

LodgA Knights of Pythias, Insuiv 
ance Department, supra. 

BB. n.S.—Champion Spark Plug Co. 
V. Automobile Sundries Co., C.CLA. 
N.T., 278 P. 74. , 

Mass.—^Taxi Service Co. v. Oulf Re¬ 
fining Co., 147 NJSi. 868, 262 Mass. 
814. 

Minn.—^Davls v. Newcombe Oil Co., 
281 N.W. 272, 208 Minn. 296. 
N.T.—Alsens American Portland Ce¬ 
ment Works V. Degnon Contracting 
„Co„ 118 N.B. 210, 222 N.T. 84, re¬ 
versing 161 N.Y.S. 1101, 166 App. 
D4v. 922. 

11.8,—Champion Spark Plug ,Co. 
h.,T,;;A5tbmohlle Sundries Co., C.dA: 
.74. 

jWiqJLr—Healty Const.’ Co. v. Kenne- 
’ 4#tW N.W.‘466, 284 Mich. 490. 

'American Portland Ce- 
nWit tlirbxks V. Degnon Contracting 


Co., 118 N.B. 210, 222 N.T. 84, re¬ 
versing 161 N.T.S. 1101, 166 App. 
DIv. 922. 

60. Kan.—Hickman v. Union Oil Co. 
of Wichita, 189 P. 891, 106 Kan. 
665—^McGrew v. Ide Estate Inv. 
Co.. 187 P. 887, 106 Kan. 348. 

Ky.—^Blue Diamond Coal Co. v. Rob¬ 
ertson, 81 S.W.2d 701, 236 Ky. 426. 
Mo.—Wentsel y. Lake Lotawana De¬ 
velopment Co., 48 S.W.2d 186, 226 
Mo'JLpp. 960. 

N.J.—Sullivan v. Magnolia Const 
Co., 114 A. 404, 96 N.J.Law 214. 
Tex.—Massachusetts Bonding & In¬ 
surance Co. v. Davis, Clv.App., 274 
S.W. 230. 

13 C.J. p 791 note 66. 

Bespoaslldlity fox damage to prop¬ 
erty 

Whether damage to defendant’s 
property Was the proximate reaiUt 
of plaintiff’s breach, of contract or 
of defendant's negligence, was a 
question for the jury.—^Dickson v. 
Alabama Machinery & Supply Co., 84 
So. 416, 17 Ala.App. 196—9 CJ. p 899 
note 87. 

61. N.T.—Wilson & English Const 
Co. V. New, York Cent R. Co., 269 
N.T.S; 874, 240 App.Dlv. 479. 

9 C.J. p 786 note 47 [b], p 786 note 
60 [a]. 

Delay In enoutliig Bupplemental 
oosbraol; 

lU.—Smith V. Gray, 147 N.E. 459, 316 
UL 488, reversing 282 IlLApp. 624. 
After refusal to arhttxate 
Ill.r—Wisconsin Bridge & Iron Co. v. 
Mlssourl-IUlnois Bridge Co., 272 
Dl^App. 1.2. 

ea CaL—^Watson v.' Anderson, 178 
P. 394, 86 CaLApp. 778. 

N.T.—Custen v. Robison, 167 N.T.S. 
' 1018, 180 App.Div. 884. 

63* Pa.—Clopp V. Boas, 84 Pa.Super. 
288. 

84 D.a—Paths Exch. v. Miller, 278 
F. 997, 61 App.D.a 284. 

1298 


Mass.—^Ragan v. Dyer, 172 N.E. 597, 
272 Masa 495—Makletzova v. Diag- 
hlleff, 116 N.E. 231. 227 Mass. 100. 
N.D.—Pattee v. Prall, 176 N.W. 669, 
46 N.D. 107. 

Or.-^ohnson v. Homestead-Iron 
Dyke Mines Co., 198 P. 1036, 98 
Or. 818. 

9 C.J. p 899 note 87 [a]—18 C.J. p 
790 note 68. 

Justification for: 

Abandonment or repudiation see 
infra S 630 a 

Rescission see supra $ 629. 
ContingenelM oontemplatad 
Whether particular contingencies 
were within the contemplation of the 
parties at the time of contract Is a 
quesUon of fact—Holt Mfg. Co. v. 
Thornton, 68 P. 708, 136 Cal. 282. 

65. Iowa.—Goben v. Des Moines As* 
phalt Paving Co., 289 N.W. 62, 214 
Iowa 884. 

Me.—Burke v. Langlola, 189 A. 676, 
126. Me. 498. 

Mo.—Ott V. Moore, App., 20 S.W.2d 
166—^Boland y. L, H. Prentice Cp., 
App., 249 J3.W. 96. 

N.J.—Red Bflmk Sanitary Sewer Co. 
V. James Ferry Co., 162 A. 687, 109 
N.J.Law 627—Speece v. Del Vec- 
ohlo, 141 A. 921, 104 NJ.Daw 666, 
affirming 189 A. 246, 6 N.J.Mlso. 
988. 

Pa.—Kress House Moving Co. v. 
George Hogg Co, 106 A. 861, 268 
Pa. 191. 

66. Mo.—Wentzel v. Lake Lotawana 
Development Co., 48 S.W.2d 186, 
226 Mo.App. 960. 

Pa.—Holscher v. Ingalls Stone Co., 
66 Pa.Super. 76. 

Tex—Zauubrechep v. Tilm, Clv.App., 
81 S.W.2d 889.. 

9 aJ. p 888 note 18. 

liengtli of ddlay is a question for 
the Jury.—Hanounond v. Beeson, 20 
S.W. 474, 1J.2 Mo. 190—9 C.J. p 894 
note 81 [c]. 

67. N.J.—MaoPherson v. Mackay, 
108 A. 86/ 91 N.J.Law 478. 
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flicting^ evidence, one of fact,*8 or, according to 
some cases, a mixed question of law and fact.89 
Whether abandonment or repudiation was justified 
is also a question of facL*^® 

f. Other Questions 

other questions of fact are whether there has been 
demand, tender, or approval of performance, or readiness 
and ability to perform; but a question Involving the legal 
effect of correspondence is for the court. 

Other questions relating to performance, in ad¬ 
dition to those considered in the preceding subdi¬ 
visions of this section, which have been held to 
be questions of fact, are whether a demand for per¬ 
formance has been made,^! whether a proper tender 
of performance was made,'^^ whether a party to a 
contract was ready, able, and willing to comply 
with it,*^® and whether performance has been ap- 
proved.74 However, it is for the court to deter¬ 
mine the date on which a breach occurred where 
it depends on the legal effect of correspondence be- 
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tween the parties.^* 

§ 631, Amount of Recovery 

Where the contract makes the amount of recovery 
dependent on some other question, such as the amount 
of work done, the Jury determine the amount of recov- 
«ry. How damages for a breach are measured Is a matter 
of law, but the amount is usually a question of fact, as 
are, among other questions, the right to extra compen¬ 
sation, the amount of a balance due, allowance of de. 
ductions and offsets, and the reasonable value of services. 

Where the amount of recovery is measured by 
the terms of the contract, the question of amount, 
as distinguished from that of right, of recovery 
should not be left to the jury;'^® but where such 
amount is, by the terms of the contract, made de¬ 
pendent on some other question,'^^ such as the 
amount of work done,"^* it is for the jury to deter¬ 
mine the question of amount of recovery. 

How damages for a breach of contract are to be 
measured is a matter of law;^9 whether any 
damages were suffered,9® and the amount thereof, 


C0NTBACT8 


Ark.—Atkinson v. Reynolds, 48 
S.W.2d 1098, 184 Ark. 1193. 

CaL—Selvage v. Fred J. Maurer & 
Son, 272 R 1092, 96 Cal.APp. 566. 
Mlch.--Wllh6lm v. Voss, 76 N.W. 

308, 118 Mich. 106. 

N.J.—^Furman v. Felblexxian & Leh¬ 
man Co., 96 A. 886, 86 N.J.Law 711. 
Okl.—Campbell v. Johnson, 267 R 
661, 181 OkL 79—Nelson ▼. Hamra, 
269 R 888, 127 OkL 141. 

Or.—Forrester v. Hauser Const Co., 
240 R 878, 116 Or. 222. 

Pa.—Hack v. Shovlln, 101 A. 966, 
258 Pa. 188—Way v. Toung, 
Smyth, Fl^ld Co., 68 Pa.Super. 604. 
R.I.—^Dudslk V. Degrenla, 188 A. 67, 
48 R.I. 480, 67 A.L.R. 823. 

IS C.J. p 790'note 60. 

Rescission as question of law or 
fact see, supra { 629. 

Whether repodlatloa was oonmuu 
aleated to a corporation by Inser¬ 
tion . In newspaper which corpora¬ 
tion's president read was for Jury.— 
ArcoU Co. of Maryland v. Jacobson 
Mfg. Co., 147 A, 789, 7 N.J.Misc. 1024. 

CaL—Jones v.' Noble, 89 P.2d 
486, 8 CaLApp.2d 816—Ross v. Ta¬ 
bor, 200 P. 971, 68 CaJw^PP. 606. 

.70, A4.—Union Central Life Ink. 
Co. T. Guffln, 167 So. 321, 282 Ala 
264. 

N.J.—MaePherson v. Mackay, 108 A. 

86, 91 N.J.Law 478. 

9 C.J. p 887 note 8. ' 

Justifloatlon for: 

Nonperformance or breach see su¬ 
pra S 630 d. 

Rescission mo supra | 629. 

' 71. Mass.—Tan Deusen v. Steela 
88 N.B. 443, 162 Mass. 268. 
N.T.-^Ave V. Dorsey, 287 N.T-S. 458, 

' 227 App.Dlv. 872, affirmed 178 N. 
B. 806, 254 N.Y. 667. 


Evldenoe held Buffldant to go to Jury 
Or.—Gordon v. Curtis Bros. A D. 
Moodle House-Moving Co., 248 P. 
158, 119 Or. 65. 

72. N.T.—Ave v. Dorsey, 287 N.T.S. 
468, 227 App.DIv. 372, affirmed 178 
N.E. 866, 264 N.T. 667. 

N.D.—Pattee v. Prall, 176 N.W. 669, 
45 N.D. 107. 

73. Arlz.—Matson r. Bradbury, 10 
R2d 876, 40 Aria. 140. 

Cal.—^Boomer v. Muir, App., 24 P.2d 
670. 

N.C.—^American Potato Co. v. Jen- 
nette Bros. Co.. 93 S.E. 796, 174 N. 
a 236. 

Pa;—Welnglass v. Gibson, 166 A 
439, 804 Pa. 203. . , 

74. Ala.—Newell Contracting Co. v. 
Lacy. 155 So. 379, 229 Ala. 208. 

Mass.—Hoperaft v. Kittredge, 37 N. 

B. 768, 162 Mass. 1. 

Minn.—Carlson v. City of Thief Riv¬ 
er Falls, 201 N.W. 942. 162 Minn. 
27. 

Evidence h^ suffl.oien'^ to take to 
Jury materialman’s contention that 
.artificial stone had been approved by 
architects, and was rejected after 
su^ approval.—Granette Products 
Co. y. Arthur H. Neumann & Co., 221 
N.W. 197, 208 Iowa 24. 

76. Mo.—^Dmplre Plow Co. v. Ber- 
thold & Jennings Lumber Co., 
App., 287 ,S.W. 187. 

70l N.T.—Plass V. Wed, 81 N.T.S. 
'299, 89 Mlac. ^77. 

Or.—^Tou Velle v. Farm Bureau Co¬ 
op. ExebL, 229 p. 88, 84. 112 Or., 
476, citing Ooxpus 9wAb. 

77. Qa.—Macon Baseball Ass'll v.: 

Pennington, 166 B.EL 86, 46 'Ge» 
App. 61L j 


Amount of ssvlsga in taxes 

In action by accountant on agree¬ 
ment providing for compensation on 
amount of savings In taxes of tax¬ 
payer, evidence as to amount saved 
taxpayer was for Jury.—Scarlett v. 
Toung, 186 A 129, 170 Md. 858. 
Pezoentage of cost 
In assumpsit for labor performed 
and materials furnished by contrac¬ 
tor who was to be paid on a cost 
plus basis, whether contractor was 
entitled to recover merely the actual 
cost of labor and materials furnished 
by subcontractors plus the ten per 
cent agreed on or whether he was 
entitled to ten per cent on the total 
amount paid subcontractors. Includ¬ 
ing their profit, was for the Jury, as 
was also the correctueM of Items 
for which charge -was made.—^Morri¬ 
son V. Bitting, R.L, 198 A 835. 

78. Va.—Nora Coal Corporation v. 
McArthur, 146 8.B. 866, 163 Va. 
261, reversed on other grounds 149 
SB. 507, 153 Va. 261. 

Wash.—Holm v. Blalott. 287 P. 11. 

166 Wash. 43L 
OaUo or nperfidsl yaidage 
In action on contract for grading 
streets, whether euperflolcd yardage 
instead of cubic yardage was test of 
contractor's eomi>en8atlon was for 
Jury.—Goben v. Des Moines Asphalt 
Paving Co.. 289 N.W. 62, 214 Iqwa 
834. 

78. Pa.—Excellent Cab Works Cor¬ 
poration V. Blue Bird C. Shoppe, 
81 Laa.Leg.Reg. 450. 
sa Mlsa—Fitts v. Mississippi Pow¬ 
er & Ught COn 170 So. 817, 177 
Miss. 288. 

Pa.—Excellent Cab Works Corpora¬ 
tion V. Blue Bird C. Sh(«pe, 81 
maL^.Reg. 450. 

8L Dfed.—Valparaiso Hotel Cou ' v. 
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are usually questions of fact Other questions of 
fact include the right to extra compensation ,*2 or 
the amount thereof,^3 the amount of a balance due 
on a contract,®^ whether particular circumstances 
increased the cost of performing the contract,*^ and 
to what extent,86 whether deductions or offsets 
should be allowed,87 or in what amount,88 and 
whether one is entitled to recover on a counter- 
claim.88 

Reasonable value of services. TOere an ex¬ 
press contract fails to fix a price for services ren¬ 
dered thereunder,®® or where recovery is sought 
for services rendered under an implied contract,3^ 
the reasonable value of such services is a question 
of fact 

Effect of architects decision. Where an archi¬ 
tect's decision is binding, and the amount of re- 


coveiy may be readily computed therefrom, the 
court may direct a verdict in accordance with such 
decision;®® but where his decision is not conclu¬ 
sive, and there is an issue for the jury as to the 
completion of the contract and compensation for 
extra work, the amount of recovery is for the jury 
to determine.®® 

§ 632. Reasonable Time 

What conrtltirtft* a reasonable time for doing an acf 
in connection with a contract Is commonly held a ques¬ 
tion of fact, or a mixed question of law and fact, except 
where it depends on construction of the contract, or 
where the facts are undisputed and do not permit of dif¬ 
fering Inferences. 

What constitutes a reasonable time for the doing 
of an act under, or in connection with, a contract 
is a question of fact,®^ or a mixed question of law 
and fact,®® except where it depends on the construc- 


Schneider, 19E N.B. 589, 100 IndL 
App, 841. 

Minn.—Huttig Mfg. Co. v. National 
Contracting Co., 166 N.W. 879. 139 
Minn. 108. 

Pa.—Excellent Cab Works Corpora¬ 
tion V. Blue Bird C. Shoppe. 31 
Luz.Leg.Beg. 460. 

8S. IlL—See Tompary v. Glovan, 210 
BLApp. 174. 

Me.—W. A- iillen Co. v. Tremblay, 
166 A. 384, 132 Me. 487. 

Maas.-MacDonald v. Kavanaugh, 166 
N.E. 740, 269 Mass. 439. 

Pa.—Gloeckler v. Imrle, 179 A. 888, 
118 Fa.Super. 441. 

Vt— Trow V. Forsyth, 41 A. 601, 70 
Vt 498. 

Wyo.—Nelson V. Johnson, 150 P. 762, 
23 Wyo. 319. 

Truth of xsg^zesentatlon 
Where plaintlU, In a suit for ad¬ 
ditional compensation, claimed that 
additional work was required be¬ 
cause of a false representation in de¬ 
fendant’s specifications, the truth or 
falsity of such representation was 
for the Jury.—Detroit & L B. Co. v. 
A. Guthrie & Co., C.aA,Ohio, 72 F. 
2d 126. 

Slxeoted Terdlet properly refused 

N.J.—Palladino v. Balo, 141 A. 174, 
$ N.J.Mlsc. 872, affirmed 148 A. 918; 
105 N.J,Law 246. 

BviaNtfse htfia iusuffielimt to au- 
thorlio submission to Jury.—Trimble 
T. J. T. Dotson & Son, 80 S.W.2d 661, 
268 Ey. 472. 

eSL Pa.—^Hottlnger v. HofCman-Hen- 
on Co., 154 A. 5B8. 808 Pa. 283. 
jrature of extra work 
Whether additional work was of 
Ihe same xxature as that provided 
for in the contract, so as to call for 
tt^ 'isiemie rate of payl was a ques¬ 
tion foir the lupy^-sJackson v. Davey 
Tree Bzipert Co.. 166 A. 671, 134 Md. 

m ' 


Propriety of charges 
Pa.—Gloeckler v. Imrle,-179 A. 888, 
118 PaSuper. 441. 

84. Pa.—Israel & Olevsky v. Label, 
87 Pa.Super. 191. 

Tex.—Gleghom v. Bussell, Civ.App., 
62 S.W.2d 286—Davidson v. Swan¬ 
son, Clv.App., 24 S.W.2d 776. 
Blreotlon of verdlot held proper 
Tex.—First State Bank of Mont¬ 
gomery V. Kameron, ClvApp., 86 
S.W.2d 74L 

Wash.—McBlroy r. Andrews, 83 P. 

2d 879, 178 Wash. L 
BK. Fa.—Bates v. Carter Const. Co., 
99 A. 813, 265 Fa. 200. 

88. HI.—Hough V. Cook, 69 HI. 681. 

87. Mich.—De Haan v. Crurn, 197 N. 
W. 617, 226 Mich, 410. 

Pa.—Halferty v. Marsch, 97 A. 196, 
262 Pa. 187. 

9 C.J. p 886 note 1 [a] <2)—18 C.J. 
p 791 note 69. 

Bd. Me.—Burke y. Langlols, 189 A. 
676, 126 Me. 498. 

Pa.—Halferty y. Marsch, 97 A. 196, 
252 Pa. 187, 

88. Ky.—Carl Const Co. y. Mmer, 
29 S.W.2d 645, 284 Ey. 794. 

8Qi CaL—dark y. Conley School 
Dist of Eem County, 261 P. 721, 
86 CaLApp. m. 

N.C.—Duguld V. Basberry, 110 S.B. 
840, 841, 188 N.C. 184, citing Coxr 
pus Juris. 

Ohio.—^Brookins y. National Befining 
Co., 160 N.E. 97, 26 Ohio App. 646- 
18 C.J. p 791 note 70. 

Personal or profMSlonal servioes 
“A Jury understands and Is quali¬ 
fied to Judge what is the reasonable 
yalue of personal or professional 
services.’—Acme Mills v. Moore, 22 
S.W.2d 105, 107, 231 Ey. 720. 

91. HI—See Tompary v. Glovan, 210 
HLApp. 174. 

Iowa.—Donahoe v. Gagen, 250 N.W. 
892, 217 Iowa 88. 


BenMlt from servioes 

Whether plaintiffs services re¬ 
sulted in benefit to defendant, or 
whether defendant would have ob¬ 
tained such benefit without plain¬ 
tiffs services, are au^stlons for the 
jury.-Hill V. Newell, 82 S.W.2d 174, 
182 Ark. 1185. 

9a. W.Va.—Parke v. Pence Springs 
Co., 118 S.a 608, 94 W.Va. 882. 

9a Or.—Lovell v. Potts, 226 P. 1111, 
112 Or. 638. 

94. Ala.—Alabama Trunk & Lug¬ 
gage Co. y. Hauer, 108 So. 389, 214 
Ala. 478. ' 

CaL—C. 0. Bashaw Co. v. A. IT. 

. Plnkbam Co.. 246 P. 1064, 77 CaL 
App. 691. 

Minn.—Erause v. Union Match Co., 
170 N.W. 848, 142 , Minn. 24. 
N.H.-T-Laro8e y. Porter, 177 A. 297, 
87 N.H. 241. 

Pa.—Biddle Co. y. Taubel, 120 A. 
776, 277 Pa. 96—Turner Concrete 
Steel Co. v. Chester Construction 
& Contracting Co., 114 A, 780, 271 
Pa. 206. 

Tex.—Szanto v. Pagel, Clv.App., 47 
S.W.2d 682, error dismissed—Sov- 
■erelgn Camp, W. 0. W, v. Boden, 
Civ.App., 286 S.W. 830, affirmed. 1 
B.W.3d 266, 117 Tex, 229, 61 A.L.iL 
682. 

9 aJ. p 886 note 1 [a] (4), p 894 
note 81 [b]—13 C.J. p 791 note 72. 
Beaaonable time ■ for rescission as 
question of law or fact see supra 
} 629. 

Sxexdse of option 
"What constitutes a reasonable 
time in which to exercise an option 
or any obligation where no specific 
time has' been fixed is usually a 
question of fact”—West Texas Utili¬ 
ties Co. y. Ellis, TexCly.App., 102 S. 
W.2d 284, 237, error granted. 

96. Ma—Colbath v. H. B. Stebblns 
Lumber Co., 144 A. 1, 127 Ma 408. 
N.C.—Apostle, y. Acacia Mut .Life 
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tion of a written contract,98 or where there is no 
dispute as to the facts,97 and differing inferences 
may not be drawn therefrom.98 

Acceptance of offer. The question of reasonable 
time with regard to the acceptance of an offer fix¬ 
ing no time during which it shall remain open is 
ordinarily one of fact,99 particularly where the an¬ 
swer to the question depends on circumstances with 
respect to which no certain rule of law has there¬ 
tofore been laid down or could be laid down;i but 
the question has been regarded as one of law in 
some situations, as where die facts and circumstanc¬ 
es on which it depends are proved.2 

Ins. Co., 179 S.B. 444. 208 N.C. 95 


Performance. While the question of what is a 
reasonable time for performance of a contract, 
which does not fix any definite time therefor, has 
been held, without qualification, to be one of law 
for the court,® it has been regarded as being some¬ 
times one of law and sometimes one of fact,^ or as 
a mixed question of law and fact.® Thus, the ques¬ 
tion is frequently held one of fact,® at least when 
it is debatable,7 as when the facts are in dispute,8 
! or when the question rests on conflicting inferences 
. from the facts.® However, the question is one of 
' law for the court when it depends on the construc¬ 
tion of a contract in writing.^® And likewise the 


—Rooky Mount Savings & Trust 
Co. V. iffitna Life Ins. Co., 164 S.B. 
743, 199 N.C. 466. 
nme of texmlnatlon of a contract 
which specifies no time therefor.— 
Cook Pottery Co. v. J. H. Parker & 
Son, 109 S.E. 744, 89 W.Va. 7. 

96. Cal.—C O. Bashaw Co. v. A. U. 

. Plnkham Co., 246 P. 1064. 77 Cal. 
App. 691. 

Tex.—^Hatt v. Walker, Clv.App., 83 S. 
W.2d 489, error dismissed. 

•7. Cal.—C. 0, Bashaw Co. v. A, tT. 
Plnkham Co., 246 P. 1064, 77 Cal. 
App. 691. 

Me.--<Joll>ath v. H. B. Stebhlns Lum¬ 
ber Co., 144 A 1, 127 Ma 406. 
N.T.—Shear v. Healy, 200 N.Y.S. 770, 
121 Mlsc. 218. 

Pa.—^Riddle Co. v, Taubel, 120 A 
776, 277 Pa.‘ 96—Markley v. God- 
- frey, 98 A 786, 264 Pa. 99. 

Tex.—Hatt v. Walker, Civ.App., 38 
S.W.2d 489, error dismissed. 

9a Minn.-Krause v. Union Match 
Co., 170 N.W. 848; 142 Minn. 24. 
N.C.—Apostle V. Acacia' Mut Life 
Ins. Co., 179 S.B. 444, 208 N.C. 96— 
Rocky Mount Savings & Trust Co. 
v. Mtna. Life Ina Co., 164 S.E. 
74:3, 199 N.a 465. 

Aat within obligor’s power 

"When the act to be done Is en¬ 
tirely within the power of the obli¬ 
gor, the party to be ■ charged, the 
question whether the act is done 
within a reasonable lime Is ordi¬ 
narily a matter of law to be ad¬ 
judged by the court ... In¬ 
stances of this kind fall within the 
class of oases In which the time tak¬ 
en Is so clearly reasonable or unrea¬ 
sonable as to leave no room for 
doubt"—Graves v. O’Connor, 164 S. 
B. 37, 89, 199 N.G 281. 

99. U.S.—Chain v. Wilhelm, CQA 
W.Va., 84 P.2d 188, certiorari 
granted U. S. ex rel, Wilhelm v. 
Chain, 67 S.Ct 47, 299 U.S. 631, 81 
L.Bd. 891, reversed on other 
grounds 67 &Ct 394, 800 U.S. 81, 
81 L.Bd. 487-r-Mllllken-TomIlnson 
Co. V. Amerloan Sugar Refining 


Co., C.CA.Me., 9 F.2d 809, rehear¬ 
ing denied 10 P.2d 973. 

Neb.—Standard Oil Co. v. O’Hare, 
262 N.W. 898, 126 Neb. 11. 

N.T.—Oliver v. Wells, 243 N.T.S. 
328, 229 App.I>lv. 856, affirming 236 
N.T.S. 696, 134 Mlsc. 893. and af¬ 
firmed 173 N.B. 676, 254 N.Y. 461. 

L Iowa.—^Lucas v. Western Union 
TeL Co.. 109 N.W. 191, 181 Iowa 
669, 6 L.RA,N.S., 1016. 

18 C.J. p 791 note 74. 

& Masa—Lorlng v. Boston, 7 
Mete. 409. 

18 C.J. p 791 note 78. 
a Me.—Kingsley v. WalUs, 14 Me. 
67, 

18 C.J. p 791 note 76. 

4 U.S.—American Concrete Steel 
Co. y. Hart, C.CJLN.T., 286 B. 822, 
affirming, D.a, Hart v, American 
Concrete Steel Co., 278 F. 641. 

Ala.—Springer v. Sullivan, 119 So. 
861, 218 Ala. 646. 

Vt—Farmers’ Feed & Grain Co. v. 
Longway, 154 A 674, 103 Yt 327. 

6. Minn,—Henry v. Hutchins, 178 
N.W. 807, 146 Minn. 881. 

Tex.—J. W. Crowdus Drug Co. v. 
Nichols, Clv.App., 194 S.W. 484— 
Potter County v. Boesen, CivApp., 
191 S.W. 787, affirmed, Com,App., 
221 8.W. 948. 

"Where the proofs are oonfllctlag 
the question Is often a mixed one 
of law and fact In such a case the 
court should instruct the Jury as to 
the law upon the several hypotheses 
of fact"—Lastowski v. Lawnlcki, 179 
A 266, 269, 116 N.J.Law 280—Tim- 
lan V. Dllworth, 71 A S3, 86, 76 N. 
J.Law 668. 

g, XT.S.—^American Concrete Steel 
Co. V. Hart, COAN.Y., 285 F. 822, 
afflrbainR D.U, Hart v. American 
Concrete Steel Co., 278 F. 641—Gill 
V. Hale & Kilbum Co., Ohio, 257 
F. 906, 169 aC.A. 66. 

Cal.—United Bank & Trust Co. of 
California v. Hunt, 62 P.2d 1891,18 
Cal.App.2d 112, amended and re¬ 
hearing denied 64 P.2d 477, 18 Cal. 
App.2d 112. 

—^Folsom V. Hoffman, 181 So. 
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318, 319, 100 Fla. 1369, citing Oox^ 
pus Jmds. 

Ga.—^Broyles v. Haas, 172 6.E. 742, 
48 Ga.App. 321—^Morgan v. J. B. 
Colt Co., 130 S.E. 600, 34 Ga.App. 
630—^Long V. Burge, Stevens & 
Conklin, 122 S.B. 716, 32 Oa.App. 
97—American Realty Co. v. Bram- 
lett 102 S.B. 873, 25 GaApp. 169. 
IlL—See Wilson v. Dennis, 201 HL 
App. 315. 

Iowa.—^R. P. Andreas & Son v. Hem- 
py, 276 N.W. 791. 

Ky.—Carhartt Holding. Co. v. Mitch¬ 
ell 87 S.W.2d 360, 261 Ky. 297. 
La.^Temple v. Lindsay, 161 So. 8, 
182 La. 22. 

Minn.—Henry v. Hutchins. 178 N.W. 

807, 146 Minn. 881. 

Mo.—Carroll v. Wlggalns, App., 199 

aw. 280. ' 

N.J.—Glaser v. Klughaupt 185 A 8, 
116 N.J.Law 607—Edge v. Board¬ 
walk Securities Corporation, 179 
A 270, 115 N.J.Law 286—Lastow¬ 
ski V. Lawhickl, 179 A 266, 115 N. 
J.Law 280. 

Or.—^De Vol v. Citizens' Bank, 283 
P. 1008, 118 Or. 696. 

S.C—Retailer’s Service Bureau v. 

Smith. 163 S.K 649, 165 aC. 288. 

18 C.J. p 792 note 76. 

Building oir oo&ztniotlo& ooutzacts 
Mo.—Stlel V. Turner Real Estate 
Co., App., 249 S.W. 107. 

9 CU. p 781 note 9, p 888 note 18. 

7. N.C.—Ethridge v. Atlantic Coast 
Lina B. Co., 188 S-B. 539, 209 N.C. 
826. 

a Ala.—McKee v. Club-View 
Heights, 162 So. 671, 230 Ala. 662. 
Mo.—^Ideal Reversible Hinge ft Cab¬ 
inet Co. V. Metallic Specialty Mfg. 
Co., App., 207 B.W. 273. 

N.J.—Lastowski v. Lawnldd, 179 A 
266, 116 N.J.Law 230. 

Tex.—McGary v. Campbell ClvApp., 
246 aw. 106. 

IS aJ. p 792 note 78. 

9. Ala.—McKee v. Club-View 
Heights, 162 So. 671, 230 Ala. 652. 
N.J.~LaBtowskl v. LawnicldL, 179 A 
266, lie N.J.Law 280. 

14 Tex.—McGary v. Campbell Civ. 

App., 246 S.W. 106. 

18 C.J. p 792 note 77. 
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question of what is a reasonable time for the per- i when the facts are undisputed^i and different in- 
formance of a contract is one of law for the court I ferences cannot reasonably be drawn therefrom.^^ 


2. iNSTBUOnONS 


§ 633. In General 

a. Contracts generally 

b. Building and construction contracts 

a. Oontracts Generally 

General rules are applicable to Instructions In actions 
on contracts; thus they should clearly and correctly state 
the applicable law, be confined to the Issues raised on the 
pleadings and facts in evidence, be applicable to evl* 
dence, and not Ignore or exclude Issues or evidence. 

In accordance with the rules governing instruc¬ 
tions in civil actions generally, as stated in the C. 
J.S. title Trial §§ 266448, also 64 CJ. p 510 note 


1-p 1008 note 15, the general rule is that instruc¬ 
tions in actions on contracts should fully, clearly, 
and correctly state the law applicable to the case.^® 
They must not be obscure,argumentative,!^ mis¬ 
leading,!® or inconsistent or contradictory.!"^ 

In determining the sufl&ciency of instructions, 
they must be construed as a whole.!® While it is 
error to refuse a properly requested instruction,!® 
instructions covered by other instructions need not 
be given.*® 

Particular applications of the general rules stated 
in this section will appear in §§ 634-641 infra. 


11, Ala.—McEee v. Club-View 
Heights, 162 So. 671, 230 Ala. 662. 
ni.—See Wllsoa v. Dennis, 201 III. 
App. 316. 

Minn.—Henry v. Hutchins, 178 N.W. 

307, 146 Minn. 381. 

N.C.—Ethridge v. Atlantic Coast 
Line R. Co., 183 S.E. 639, 209 N.a 
326. 

Or.—De Vol v. Citlsens’ Bank, 233 P. 
1008, 118 Or. 695. 

Tex.—McGary v. Campbell, Clv-App., 
246 S.W. 106—J. W. Crowdus Drug 
Co. v. Nichols, CIvj^p., 194 S.W. 
484—^Potter County v. Boeaen, Civ. 
App., 191 S.W. 787, afUrmed, Com. 
APP., 221 S.W. 948. 

18 C.J. p 792 note, 77. 

ISL U.S.—GIU V. Hale ft Kllbum 
Co., Ob^o, 257 F. 906, 169 COA. 
. 6 $. 

Ga.—American Realty Co. r. Bram- 
lett, 102 S.E. 878, 26 GeuApp. 169. 
Ky.—Kirkpatrick v. Lebns, 211 S. 

W. 672, 184 Ky. 139. 

NJr.—Glaser v. Klughaupt, 186 A. 
8,116 N.JJ[iaw 60’7—Edge v.. Board¬ 
walk Securities Corporation, 179 A. 
270, 115 NJ.Law 286—Lastowski 
y. Lawnicki, 179 A. 266. 115 N.J. 
Law 280. 

Mo zoom for doubt 
Reasonableness of delay in per¬ 
forming contract is a question of 
law for the court, where time taken 
is so uoVeasonahle as to leave no 
room for doubt—^Morton v. Roanoke 
City Mills, C.CjLVa., 16 r.2d 646. 

18.. Kan.—Outcault Advertising Go. 
▼. Smalley, 168 P. 677, 101 Kan. 
645. 

Mdw-^S'renkil v. Hagan, 125 A. 909, 
>£d. 94. 

'W^-^^atrschl V. Richards, 162 N.E. 

Ohio App. 88—Findlay 
V. Eiser,' 17 Ohio Clr.Ct, 
V/,*llCifc''^4f6fr-:^Ri4dy ▼. Rudy, 14 Ohio 

U p 732 BStn 81k 


Facts whioh most he proved 
The court should Instruct the Jury 
as to the facts which must be proved 
in order to Justify a recovery, a mere 
summary of the evidence not being 
suflaclent.—Patton v. Wells, Iowa, 
121 P. 887, 67 C.aA. 561. 
iBstmotioiis held proper or not er. 
zonsous 

(1) In action for compepsation for 
services as a landscape ai^chitect— 
Dorgan v. Robert Oakman Land Co., 
197 N.W. 628, 225 Mich. 398. 

(2) In action for value of services 
In rendering audit—Reutner, Klaus 
ft Go. V. Nelson Chesman & Co., Mo. 
App., 9 S.W.2d 656. 

(8) In action on contract to care 
for and provide for plaintifls during 
their lives.—Greene v. Boston Safe 
Deposit ft Trust Co., 162 N.B. 107, 
265 Mass. 619. 

(4) In broker's action to recover 
commissions.—^Fiedler Corporation v. 
Manufacturer's Development Co., 168 
A. 460, 108 N.J,Law 364. 

(6) In stepfather's action for rea¬ 
sonable sum for maintenance of step¬ 
son.—Harvey V. Dmjq, 6 N.E.2d 266, 
288 HLApp. 680. 

(6) Other instructions. 

U.S.—^Pulver v. Union Inv. Co., C.C. 

A.Mlnn., 279 F, 699. 

Conn.—Fagerholm y. Nielson, 106 A. 
388, 98 Conn. 880. 

Idaho.—Hoy v. Anderson, 227 P. 

1058, 39 Idaho 480. 

Ky.—^Moors v. Kentucky Electrical 
Co.. 208 S.W. 16, 182 Ky. 826. 

Mo.^—Wentzel v. Lake Lotawana De¬ 
velopment Co., 48 S.W.2d 185, 226 
Mo App. 960. 

Pa.—Cluck V. Lackey ft Lackey, 78 
Pa.Super. lOO. 

14. W.Va.—Baltimore, etc., R. Co. 
y.'LafCerty, 2 W.Va. 104. 

IB. Ala.—^Basenberg v. ' Lawrence, 
19 So. 771, 160 Ala. 422. 
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1 & M(L—Scarlett v. Young, 186 A 
129, 170 Md. 858. 

Mo.—Jackson v. Renken, App., 288 
S.W. 729. 

Ohio.-Keesey v. Glass, 8 Ohio App. 

88 . 

18 C.J. p 792 note 84. 

Instmotloiui hSia not wHiiiftiLSiMg or 
confusing 

(1) In action for hauling sand and 
gravel-Brown ft Root v. Hausen- 
fluck, TexCiv.App., 298 S.W, 842. 

(2) In engineer's action against 
corporation on royalty contract— 
Bredel v. Parker-Russell Min. ft Mfg. 
Co., Mo.App., 21 S.W.2d 982. 

(8) Instruction regarding right of 
plaintiff to remove timber under con¬ 
tract for clearing lake site.—^Went- 
zel V. Lake Lotawana Development 
Co., 48 S.W.2d 185, 226 MoApp. 960. 
17. Or.-Neis v. Whitaker, 84 P. 

699, 47 Or. 517. 

18 C.J. p 792 note 86. 

Suiting eaSh party's thsory 
Instructions which are correct In 
law may properly be given to suit 
each party's theory, of the case. If 
not misleading or actually contra¬ 
dictory. 

Cal.—Hunt v. Elliott, 20 P. 182, 77 
Cal. 588. 

Ky.—Tucker v. Sheeran, 160 S.W. 
176, 166 Ky. 670—Weikel v. Clarke^ 
109 S.W. 894, 83 KjJL. 290. 

IGi Idaho.—Hoy v. Anderson, 227 
P. 1068, 69 Idaho 430. 

18 CLJ. p 792 note 87. 

19k Md.—Frenkil y. Hagan, 12^ A 
909, 146 Md. 94. 

Mo.—Jackson v. Renken, App., 288 S. 
W. 729. 

Ill.—Christopher, etc,, Architec¬ 
tural Iron, etc., Co. v. Yeager, 67 
N.E. 166, 202 III 486, affirmin g 106 
UlApp. 126. 

Wls.-Lyle v. McCormick Hsurveatlng 
Machu Co., 84 N.W. 18,108 Wis. 81. 
61' LJEIA. 906. . 
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Abstract instructions not made applicable to the 
facts in evidence are insufi&dent.^l • Thus, it is not 
enough for a trial judge to lay down general prin¬ 
ciples of law and leave the jury to apply them; he 
should go further and inform the jury what the 
law is as applicable to the facts in the case .22 

Relevancy to issue. The instructions should be 
confined to the issues raised on the pleadings and 
facts in evidence .22 The recovery must be limited 
to the contract sued on,24 and instructions applica¬ 
ble to a recovery on an implied contract should not 
be given in an action on an express contract ,2 5 and, 
conversely,2® an instruction should not base the lia¬ 
bility for breach entirely on general principles of 
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negligence without regard to the contract^^ 

Instructions misstating the issues are, of course, 
erroneous.28 Where the action is for breach of 
contract, instructions based on the theory of rescis¬ 
sion should not be given.29 Where the only de¬ 
fenses pleaded are illegality of consideration and 
duress, the jury are properly instructed to find for 
plaintiff in case they find the specific defenses not 
established.®® 

Applicability to evidence. An instruction should 
not be given where there is no evidence before the 
jury to which it is applicable, since it might mis¬ 
lead the jury and provoke a verdict without evi¬ 
dence to support it;2i and the same is true where 
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SL Conn.—Sisson v. Stonlngton, 47 
A, 662, 73 Conn. 348. 

Mlcb.—]^wick V. Butterfield, 26 N. 

W. '881, 60 Mich. 208. 

Instmotions held not ahstnet 

(1) Instruction regarding right of 
plaintiff to remove timber under con¬ 
tract for clearing lake alta—Went- 
zel V. XiSke Lotawana Developm^t 
Oo., 48 S.W.2d 18S, 226 Mo.App. 960. 

(2) Instruction on liability of car 
dealer on promise to pay for used 
car, If plaintiff's employee bought 
automoblla-^reen v. Holllngahead, 
290 S.W. 51. 172 Ark. 676. 

SO. Conn.—Sisson v. Stonlngton, 47 
A. 662, 7$ Conn. 848—Morris V. 
Platt, 82 Conn. 76. 

29. Tex.—Capitol Hotel Co. ,v. Rlt- 
tenberry, C.v.App., 41 S.‘W.2d 697, 
error dismissed. 

18 CJ. p 798 note 92. 

Xnstxifotlona within pleadings 

(1) Where, In action on written 
contract, defendant claimed discharge 
by reason of alleged oral agreement, 
court’s reference to meeting of minds 
of parties, held not error, since ref¬ 
erence was to alleged oral agtee- 
ment which was In Issua—LIndback 
V. Milter, ae.A.Pa., 70 F.2d 464. 

(2) Where rescission and cancel¬ 
lation were alleged In action on note 
for additional cost of putting in 
drain tile, instruction to find for de* 

■ fondant, if he proceeded, “shortly aft¬ 
er” note was executed, to tUe his 
la-w/i into outlet provided under 
agreement, and plaintiff as payee’s 
agent, “thereupon" told him he could 
not do so, agreed to cancellation of 
agreement and surrender of note, and 
entered into new agreement, acting 
on which defendant cesjsed to tile 
his land, was held not reversible er- 
ror^ as roQuIring defendant to prove 
matters immaterial to defense plead¬ 
ed.—Rorem V. Pederson, 201 N.W. 
784, 199 Iowa 804. 

(3) Other instroctlona—Beutner, 
Klaus & Co. V. Nelson Chesman & 
Co., Mo-App., 9 S.W.2d 666. 


Natare of ooatraot as not In Issue 
Where the existence of the alleged 
contract is the only point In Issue, 
an Instruction which directs the Ju¬ 
ry to determine from the evidence 
what the contract was is erroneous, 
for the double reason that there is no 
issue of that kind and that it is vir¬ 
tually allowing the Jury to reform 
the writing.—Carey v. Gunnison, 22 
N.W. 934. 65 Iowa 702. 

Harmless erzox . 

Although an instruction given may 
have no foundation in the pleadings 
or in the evidence. It will be no 
ground of reversal, unless the appel¬ 
late court can see that it misled the 
Jury or was calculated to mislead 
them to the prejudice of the party 
complaining.—Grier v. Puterbaugh, 
108 la 602. 

84 Mo.—Goldstein v. Holtsman, 
App., 90 S.W.2d 122. - 

IS CJ. p 793 note 94.' 

DUTerent oontraet set up hy defend. 

OIKt 

Where plaintiff alleges one con¬ 
tract and Its breads and defendant 
denies these allegations and sets up 
another and wholly different con¬ 
tract, an instruction which author¬ 
izes a recovery for the breach of the 
latter contract la erroneoua—Glass 
V. Gelvln, 80 Mo. 297—Iron Moun¬ 
tain Bank v. Murdock, 62 Mo. 70— 
Whipple V, Peter Cooper Bldg., etc., 
Assoc., 56 Mo.App. 554. 

XnstxnotloiL on supposed ooutraot 
An Instruction as to what would 
be the duty of a party on a supposed 
contract, such as neither party 
to exist, could not fall to be 
to the Jury and should 
not be given. 

]y [Has, —Phillips V. Cornell, 188 Mass. 
648. 

Mo.—Hopper v. Vance, 27 Mo-kpp. 
886 . 

Digtraddoiv pszmlttinff recovery on 
oonntexclaimf if defendant establish¬ 
ed contract substantially an alleged 
and testified to. held not erroneous as 
permitting defendant’s recovery un- 
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der evidence at variance with plead¬ 
ings.—Blakeshurg Sav. Bank v. 
Blake, 228 N.W. 895, 207 Iowa 843, 
followed in Blakesburg Sav. Bank v. 
Bailey, 223 N.W. 899. 

25. Tex.—International, etc., R. Co. 
v. Masterson, Civ.App., 61 S.W. 
644. 

13 C.J. p 793 note 96. 

lastraotloa that acoeptasce of of¬ 
fer may be Infaned from words spo¬ 
ken or acts performed or both taken 
together Is proper, although express 
contract only Is pleaded, and such 
instruction Is not submission of case 
upon Implied contract.—Pelnberg v. 
Frank, Tex.ClvjL.pp., 268 S.W. 494, 

2a Ohio.—Keesey v. Glass, 8 Ohio 
App. 88. 

13 aj. p 793 note 96. 

27. Kan.—Pottorff v. Ward, 126 P. 

80, 87 Kan. 716. 

13 C.J. P 793 note 99. 

2a N.T.—Wood V. Butterlck Pub. 
Co., 141 N.T.8. 609, 80 Misc. 634. 

2a Ohio.—Hirscbl v. Rlcdiards, 162 
N.B. 616, 28 Ohio App. 38. 

13 C.J. p 798 note 1. 

sa Neb.—JHenry v. Bussell, 99 N.W. 
484, 71 Neb. 69L 

32. Moj—S ilverman v- Rotman, App., 
118 S.W.2d 72. 

Or.— PaldaniUB v. Strauss, 198 P. 263, 
100 Or. 497. 

R.L—Owens v. Hagenbeck-Wallace 
Shows Co.. 192 A. 168, reargument 
denied 192 a1 464. 

18 or. P 793 note 4. 

Bvldanoe to. wazzant lustrue. 

tions 

(1) As to defendant's admission 
of contract with plaintiff.—Borgan 

V. Robert Oskman Land Co., 197 N. 

W. 628, 226 Mich. 398. 

(2) As to parties' agreement on 
orlghial Inventory valuation.—Adams 
V. Pierce, 110 A. 60. 94 Conn. 613. 

(3) Other Instructions.—^Bredel v. 
Parker-Russell Min. ft Mfg. Oo., Mo. 
I App, 21 BwW.2d 983. 
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the proposed instruction is contrary to the whole 
trend of the evidence.32 

Ignoring or excluding issues or evidence. It is 
error for the instructions to ignore or exclude is¬ 
sues, theories, or defenses, where there is evidence 
warranting their submission;®® so also the court- 
should not give an instruction which withdraws 
from the consideration of the jury any evidence 
material to the issue made by the pleadings.®^ On 
the other hand, where evidence relating to a matter 
not in issue is introduced, an instruction to the 
jury not to consider such evidence is proper;®^ 
and an instruction which submits to the jury the 
only controverted issue at the trial is not errone¬ 
ous.®® An instruction which purports to tell the 
jury under what conditions a recovery may be had 
must give all the conditions essential to recovery.®^ 

b. Building and Construction Contracts 

(1) In general 

(2) Actions to recover compensation due 

builder or contractor 


(1) In General 

General rules are applicable to Instructions In actions 
on building and construction contracts. 

* In accordance with the rules governing instruc¬ 
tions in civil cases generally, as stated in the C.J.S. 
title Trial §§ 26M48, also 64 C.J. p 510 note 3-p 
1008 note 15, instructions to the jury in actions on 
building and construction contracts must correctly 
state the law applicable to the issues and evidence 
in the case,®® and must conform to the pleadings 
and issues.®® Such instructions must not single out 
and give undue prominence to certain parts of the 
evidence,*® assume the existence or nonexistence of 
facts on which the evidence is conflicting,charge 
on the weight of the evidence,*® or be misleading*® 
or in any way prejudicial to either party.** If 
the instructions when taken as a whole are cor¬ 
rect, they are sufficient, although a part, of them, 
when considered separately, is open to objection.*® 


32. Ala.—Alabama Iron Works v. 
Hurley, 6 So. 418. 86 Ala. 217. 

Mich.—McKay v. Evans. 12 N.W. 

868 , 48 Mich. 697. 

13 aJ. p 793 note 6. 

38. IlL—Edward Thompson Co. v. 

Hunt, 218 IILApp. 616. 

13 CJ. p 794 note 6. 

Where there 1 b evldeaoe of a waiv¬ 
er of a breadh, defendant is entitled 
to an instruction submitting It— 
Brown v. Edsall, 122 N.W. 668, 23 S. 
D. 610. 

If a oo&tiaoli contains a proviso^ a 
proposed instruction which ignores 
the proviso should be refused.—^An¬ 
drews V. Tucker, 29 Sa 84, 27 Ala. 
602—13 aJ. p 794 note 9. 

34. Ala.—De Jamette v. Cos, 29 So. 
618, 128 Ala. 618. 

OkL—Rutherford v. Holbert 142 P. 

1099, 42 Okl. 735, L.B.A.1915B 221. 
36. Ariz.—Lorden v. Snell, 4 P.2d 
392, 39 Aria 128. 

33 , Mo.—^Mllboum v. Bowman Bros. 
Realty Co., App., 9 .S.W.2d 664. 

87. Ill.—Chicago V. Schmidt, 107 
UL 186. 

13 C.J. p 794 note 10. 

3& U.S’.j—City of East Liverpool. 
Ohio, V. Pitt Const Co.. CCA^Ohio, 
285 F. 236. 

Ohlo^—^Bellevue Farmers Grain Co. 
-..v,, Ioniser, 26 Ohio Clr.Ct,N.S., 
i.\ affliizned Fronizer v. Bellevue 
TMtuen Gialn Co, 108 N.R 1120, 
SO^OhlaSt 446. 

jhlver Fruit & Produce 
43^ V.' CHliW-Chambers Co.. 166 


P. 679, 86 Or. 118. rehearing denied 

166 P. 1183, 86 Or. 113. 

Vs-—Muhlaman & Kayhoe v. Marks, 

190 S.E. 86. 

9 aJ. p 896 note 84, p 900 note 41. 

An instxnotion anthoxiziag a doau 
hie recovery Is erroneous.—^A. J. An¬ 
derson Electric Co. v. Cleburne Wa¬ 
ter, eta, Co., Tex.ClvjVpp., 44 S.W. 
929. 

Ihstmetloiui held proper 

(1) In action against a contractor 
for a breach of an oral contract to 
protect stone wall of a building ad¬ 
jacent to place where the contractor 
was engaged in foundation work for 
a new building, instructions on theo¬ 
ry of plalntilTa right to recover if 
defendant did agree to protect wall, 
and that such a contract could be 
made by a aeries of conversations, 
and that there must be a fairly defi¬ 
nite acceptance to contract, constru¬ 
ed together, held to state the issues 
fairly.—Schumacher v. Jacobs, 191 P. 
271, 107 Ean. 194. 

(2) In superintendent's action 
against contractor to recover com¬ 
pensation for services rendered, 
where defendant had right to discon¬ 
tinue grading and construction work 
when business became unprofitable, 
and evidence presented conflict a£ 
to whether business had become un¬ 
profitable when defendant terminat¬ 
ed contract. Instruction that if busi¬ 
ness was unprofitable at time of 
discontinuance verdict sliould be for 
defendant held proper.—^Nelson v. 
Massman Const Co., MoA.pp., 91 S. 
W.2d 628, certiorari denied Mass- 
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man Const Co. v. Nelson, 67 S.Ct 
32, 299 U.S. 369, 81 L.Ed. 419, re¬ 
hearing denied 67 S.Ct 114, 299 U.S. 
621, 81 L.Bd. 467. 

38. Mo.r~GaUal8 v. Trinidad As¬ 
phalt Mfg. Co.. 106 S.W. 698, 127 
Mo.App. 338. 

9 C.J. p 900 note 42. 

40. Ala.—Tutwller v. Bums, 49 So. 
465, 160 Ala. 886. 

9 C.J. p 895 note 85, 

41. Tex.—McClellan v. McLemore^ 
Tex.CivA.pp., 70 S.W. 224. 

Wash.—Anderson v. Hllker, 80 F. 

848, 88 Wash. 632. 

9 aj. p 896 note 86. 

48. Tex.—McClellan v. McLemore, 
Clv.App., 70 S.W. 224. 

43. Ky.—Georgetown Const Co. v. 
Moss & Donovan, 290 S.W. 1070, 
218 Ky. 82. 

44. Neb.—Havens v. Robertson, 106 
N.W. 836, 76 Neb. 206. 

9 C.J. p 896 note 88. 

45. Tex.—Watson v. De Witt Coun¬ 
ty, 46 S.W. 1061, 19 Tex.Civ.App. 
150. 

9 C.J. p 900 note 44. 

An Instrootlont In an addon <m a 
waxxanty that an asphalt floor would 
continue waterproof for five years, 
that plaintiff could recover the val¬ 
ue of salt in the basement beneath 
the floor destroyed -by the leakage 
of the floor is proper, when taken in 
connection with an instruction as to 
the duty of plaintiff to lessen the 
damages as ftir as possible.—Gallals 
v. Trinidad Asphalt Mfg. Co., 105 S. 
W. 698, 127 Mo.App. 388. 



17 C.J.S. 

(2) Actions to Recover Compensation Due 
Builder or Contractor 

General ruiee apply to Instructions in an action by a 
builder or contractor to recover compensation due. 

Instructions in actions by a builder or contractor 
for compensation must correctly state the law ap¬ 
plicable to the issues and evidence before the jury,48 
and must not be conflicting, inconsistent, or contra¬ 
dictory,^^ argumentative,48 vague or indefinite,48 
or confusing or misleading.®® The instructions must 
not submit to the jury questions of law,®i and must 
not invade the province of the jury by withdrawing 
from their consideration any question of fact;®^ 
nor must they ignore material evidence®® or is¬ 
sues,®4 give undue prominence to particular facts,®® 
be based on a misstatement of the evidence before 


§ 634 

the court,®® or be in any way prejudicial to either 
party.®*? 

While it is error to refuse a properly requested 
instruction not sufiiciently covered by other in¬ 
structions given,®® a requested instruction covered 
by others may be refused.®® An instruction need 
not be given in the exact language requested, but 
may properly be modified and be given as modi¬ 
fied.®® Neither party can complain of an instruc¬ 
tion which is as favorable to him as could be re- 
quested.®! 

§ 634. Making of Contract 

Instructions clearly and correctly stating the law re¬ 
lating to the making of a contract are proper where 
there Is an issue as to whether a contract was In fact 


CONTBACT8 


46. Ky.—^Regal Block Coal Co. v. 

Bentley, 263 S.W. 683, 204 Ky. 66. 
Mo.—Scott v. Parkview Realty & Im¬ 
provement Co., 164 S.W. 682. 

Va.—^Warren v. Goodrich, 112 S-Il 
687, 138 Va. 366. 

9 G.J. P 888 note 24, p 316 note 82. 

nurtnctloixs held proper or not eru 
ronaona 

(1) As to concluslveneaa of archi¬ 
tect’s certificate.—-Johnson v. White, 
Tex.Clv.App., 27 S.W. 174—9 C,J. p 
888 note 24 [f] (1). 

(2) As to extra work.—McCaffrey 
V. Groton, etc.,'St R. Co., 84 A. 284, 
86 Conn. 684—9 C.J. p 888 note 24 
[c]. 

(3) As to fraudulent withholding 
of architect's certificate. 

U.S.—^Batchelor v. Kirkbrlde, C.C.N. 
J.. 26 F. 899. 

N.J.—Chism v. Schlpper, 16 A. 316, 
61 N.J.Law 1, 14 Am.S.R. 668, 2 
L.R.A. 544. 

9 C.J. p 888 note 24 [g] (1). 

(4) As to right to additional time. 
—Huckesteln v. Kelly, etc., Co., 21 A 
78, 189 Po. 201—9 C.J. p 888 note 24 

[«]. I 

(6) As to waiver of cost guaranty 
ftianafl of building Contract.—Qutle- 
ben Bros. v. Stevenson, 268 P. 379, 
92 Cal.App. 613. 

(6) Other Instructions. 

Ark.—^Atkinson v. Reynolds, 48 S. 

W.2d 1098, 184 Ark. 1193. 

Minn.—Klnshella v. Small, 163 N. 

W. 744, 187 Minn. 406. 

Mo.—Scott V. Parkview Realty & Im¬ 
provement Co., 164 S.W. 632. 

OkL—Incorporated Town of Sallisaw 

V. Chappelle. 171 P. 22, 67 Okl. 307. 
Pa.—Anajstasi v. Devlin, 76 Pa.Super. 
240. 

9 C.J. p 888 note 24 [a], 
l^urtmotlou held tmpioper or er¬ 
roneous 

(1) As to conclusiveness of archi¬ 
tect's certificate.—Clapp v. Bullard, 


23 IlLApp. 609—9 GJ. p 888 note 24 
[f] (2). 

(2) As to fraudulent withholding 
of architect’s certificate. 

U.S.—Cope V. Beaumont, N.Y., 181 
P. 766, 104 GGA 292. 

N.J.—Bradner v. RoffseU, 81 A 387, 

67 N.J.Law 412. 

9 C.J. p 888 note 24 [g] (2), (3). 

(3) Other instructions.—Warren v. 
Goodrich, 112 S.E. 687, 183 Va. 366— 

9 C.J. p 888 hote 24 [b]. 

47. Ark.—Hatfield Special School 
Dist V. Knight, 164 S.W. 1187, 112 
Ark. 83. 

Ky.—Henderson Bridge Co. v. O’Con¬ 
nor, 11 S.W. 967, 88 Ky. 308, 11 
Ky.L. 146. 

9 C.J. p 889 note 27. 

48.. Ala.—Andrews v. Tucker, 29 So. 
34. 127 Ala. 602. 

49. Va.—Warren v. Goodrich, 112 S. 

E. 687, 183 Va. 366. 
sa Or.—Porter Const. Co. v. Berry, 
298 P. 179, 136 Or. 80. 

Va.—Rosenberg v. Turner, 98 S.BS. 

763, 786, 124 Va. 769. 

9 GJ. P 889 note 29. 

‘'Bxpresi^’ agreement to pay for as- 

The court properly refused to in¬ 
struct the Jury not to find for plain¬ 
tiff unless they "further believe from 
the evidence that . . . [defend¬ 
ant] expressly agreed with . . . 
[plaintiff] to pay for said excavation 
as an extra,” the use of the word 
"expressly" being misleading, where 
one of claims of plaintiff was that a 
contract to pay for such work was 
.created by implication.—Rosenberg 
V. Turner, supra. 

51. IlL—Keeler v. Clifford, 46 N.E. 

248, 166 IlL 644. | 

Ky.—Culbertson v. Ashland Cement, 
etc., Co., 189 S,W. 792, 144 Ky. 614. 
9 GJ. p 890 note SO. 

6i U.S.— Pitcairn v. PhUlp Hiss Co., 
Pa., 118 P. 492, 61 GGA 828. 

9 GJ. P 890 note 81. 
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53. Pa.—Huckesteln v. Kelly, etc., 
Co., 21 A 78, 139 Pa. 201. 

9 C.J. p 890 note 32. 

Ail Inatrootion u to the rights of 
the parties iilter delay which fails 
to take into consideration evidence 
as to an excuse for delay is errone¬ 
ous.—^Andrews v. Tucker, 29 So. 34, 
127 AhL 602. 

54. IlL—^McKee v. Brandon, 3 Ill. 
339. 

9 C.J. p 890 note 33. 

Ueetlsg of minds of contractor 
and builder in making contract for 
removal of earth held not issue rais¬ 
ed BO as to require instruction.— 
Cone v. Cullen, 142 A 674, 108 Conn. 
126. 

66. IlL—^Mueller v. Rosen, 53 N.E. 
625, 179 Ill. 130, affirming 79 IlL 
App. 420—^Hart v. Carsley Mfg. 
Co., 116 IlLApp. 169. 

9 GJ. p 890 note 34. 

58. Md.—Iron Clad Mfg. Co. v. Stan¬ 
field. 76 A 864. 112 Md. 360. 

57. Tex.—Neblett v. McGraw, 91 S. 

W. 809, 41 Tex.Clv.App. 239. 

9 C.J. p 890 note 36. 

58. IndL—Brown v. Langner, 58 KJE, 
743, 25 Ind.App. 638. 

9 GJ. p 889 note 26. 

69L Ind-—Carroll County v. O’Con¬ 
nor, 36 N.E, 1006, 87 N.B. 16, 137 
Ind. 622. 

8.G—Peaster v. Richland Cotton 
Mills. 28 S.m SOI, 61 S.G 143. 

9 GJ. p 889 note 26 [b]. 

eoL IlL—Brlkson v. 'Ward, 186 IlL 
App. 269. 

81 . Ill^Harley v. Chicago Sanitary 
DisL, 80 N.HS. 771, 226 HL 218— 
Mueller v. Rosen, 63 N.B. 625, 179 
IlL 130, affirming 79 HLApp. 420. 
N.G— Emporia Concrete, eta, Co. v. 
Granville County, 76 SJBL 14, 160 
N.C. 303. 

9 CJ. P 891 note 87. 
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niad«. A party requeatfng such an Inatructlon cannot 
afterward complain of its being given. 

Where there is an issue as to whether a contract 
was in fact made, instructions correctly stating 
the law applicable to such issue®^ and submitting 
questions of fact to the jury®^ are proper, provided 
iey are not misleading.®* The jury are properly 
instructed that a writing in evidence constitutes the 
contract between'the parties, where the fact is un¬ 
controverted.®® So it is proper for the court to 
state what stipulations are contained in a written 
contract, in cases where there is no controversy as 
to its executipn and no dispute as to its language.®® 

No instruction is proper, however, which does not 
involve the necessity of the jury’s finding a mutual 
agreement,®^ or which prevents them from finding 
an agreement as warranted by the evidence.®® An 
instruction which submits to the jury the question 
of whether the parties understood the contract alike 
but does not submit the fact as to whether the con¬ 
tract had been made is improper;®® and, in an ac¬ 
tion on an express contract which has been per¬ 
formed by plaintiff, it is error to instruct the jury 


that they may consider whether the performance 
is beneficial to defendant."^® Also, in an action to 
recover the price of articles manufactured for de¬ 
fendant by plaintiff, it is error to refuse an instruc¬ 
tion, requested by plaintiff, that a written order for 
the same which has been introduced in evidence is 
a fact tending to show the articles ordered to be 
made, and also to show the contract entered into by 
the parties.^1 

Estoppel of party requesting instruction. A party 
who requests the court to give a certain instruction 
relative to the making of a contract cannot after¬ 
ward be heard to complain of the act of the court in 
giving it^* 

§ 635. Consideration 

The court should properly Instruct the Jury as to the 
necessity for, and sufficiency of, consideration, and the 
effect of want or failure thereof. 

The court should properly instruct the jury as to 
the necessity for, and sufficiency of, the considera¬ 
tion, and as to the effect of want or failure there¬ 
of.^® It is proper to instruct the jury that a written 


ea. N.C.—Bluings V. wilby, U S.E. 

60. 176 N.a B71. - 

S^ooUng to protobUilleB 
Where the evidence la conflicting 
as to whether any contract was in 
&ct made, it Is proper for the court 
to tell the jury to look to all the 
probabilities, Including the probabili¬ 
ty as to whether such a contract as 
the one sued on would have been 
made. 

j£ass.—Phenix Nerve Beverage Co. 
V. Dennis, etc., Wharf, etc., Co., 70 
N.11 268, 188 Mass. 82. 

Mich.—Corbin v. Sage, 6 N.W. 216, 
ii Mich. 142. 

KSstlng of nrinds 

(1) Charge authorl24ng recovery of 
fee by architect for services ren¬ 
dered If owner knew architect was 
rendering services is not objection¬ 
able for failure to require meeting 
of minds on architect’s contract, 
since, If owner knew architect was 
rendering services, the law woma 
Imply an agreement—Capitol Hotel 
Co. V. Rlttenberry, Tex.CIv-APP., 41 
S.W.2d 697, error dismissed. 

(2) On a question as to whether 

a transaction was a bailment or a 
sale, a charge that the intention with 
wUdL a thing is done does not al¬ 
ways control the legal effect Is not 
pr^udlclaj, when followed by an ex¬ 
planation that the minds of the par- 
ij^es meet—Crosby v. Dela- 

etdi:pSpal Ca, 86 N.E. 3S2, 141 

'MbldlbiK of sMtontanoo 
. .<hi quetotion whether kccept- 
«Bo4,^.'an offer'tia moiled, a charge 


as to considering evidence of non- 
receipt with other facts and circum¬ 
stances was not erroneous, especial¬ 
ly where the court Immediately made 
It clear that the real question was 
not whether the acceptance was re¬ 
ceived, but whether it was properly 
mallei—^Rowntree Bros. v. Bush, 111 
S.E. 217, 28 Ga.App. 876. 

Tins of aooeptanoe 
It is improper to Instruct the Jury 
that a written offer is not suffi¬ 
cient to establish a contract unless 
it was accepted at the time of its 
execution and delivery, for it may 
have been accepted afterward.— 
Waco, Ice, etc., Co. v. Wiggins, Tex. 
CIvJVpp., 32 S.W. 68, 

63. Ark.—Hocott V. Dougan, 29 S, 
W.2d 1088, 182 Ark. 84. 

64. Ky^-Gaflnoy v. Swltow, 277 S. 
W. 452, 211 Ky. 232. 

Surtmotton hold misleading 
An Instruction that If the writing 
in evidence, executed at the time of 
making the contract, was read over 
to plaintiff and he understood and 
accepted It, then the parties are 
hound by Its terms as fixing their 
rights, Is misleading, because the 
jury might Infer therefrom that If 
the writing was not read over to 
plaintiff, although understood by 
him. It would not have the binding 
force to which otherwise It would 
be entltledL—Anderson v. Welser, 24 
Iowa 428. 

Xnatroottoois ,h6lft not wiirtaosiwg - 
(1) Instruction that a completed> 
oral contract can result only where 
parties agree to the same tTiing at' 
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the same time was held not mis¬ 
leading, although one of'the parties 
was relying upon evidence of a prop¬ 
osition which had been made at one 
time having been accepted at an¬ 
other without a restatement—Wil¬ 
liams V. Kansas Flour Mills Co., 176 
P. 639, 108 Kan. 842. 

(2) In action on promises of crop 
mortgagee to pay another creditor 
of mortgagor. Instruction that sole 
question was whether such contract 
was entered Into held not mislead¬ 
ing.—Gutb V. First Nat Bank, 242 
P. 42, 137 Wash 280. 

66 . N.T.—Norman v. Loomls-Man- 
nlng Filter Co., 108 N.T.a 261, 123 - 
App.Div. 789. 

66 . Ind^Nipp V. Dlskey, 81 Ind. 
214, 42 AulB. 124. 

67. D.C.—Harten v. Loffler, 29 App. 
D.Q. 490. 

Iowa.—Ware v. Tipton, 26 Iowa 696. 
N.T.—Walker v. Gilbert, 2 Daly 80. 

6 & Ala.—Union Fdy., etc., Co. v. 

Langford, 39 So. 765, 146 Ala. 667. 
18 C.J. p 794 note 15. 

69. nL—^Wltt V. Gallemore, 168 Ill. 
App. 649. 

TOi Iowa.—Coskery v. Toung, <30 N. 
W. 606, 70 Iowa 386. 

7L Ind.—Boreon v. Choate, 20 Ind. 
258. 

73. Ark.—Slthen v.. Murphy, 12 S^W. 
497. 

73. Neb.—Kimball v. Lannlng, 166 
N.W. 890, 102 Neb. 68. 

Va.- ^A daj T i S , Payne & Glearss v. In- 
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contract is presumed to state the true considera¬ 
tion, and that it devolves on defendant to show 
that there was in fact no consideration.74 If evi¬ 
dence is adduced tendmg to show that the contract 
is founded on an illegal consideration and therefore 
contrary to public policy, the court should put to 
the jury the question whether the consideration is 
tainted with illegality, and intoct them that if they 
find it so plaintiff cannot recover.^s 

§ 636. Validity and Legality 

Where the validity or legality of a contract Is In Issue, 
Instructions correctly stating the law and applicable to 
the evidence should be given. 

Where there is an issue as to the legality of a 
contract, instructions which correctly state the law 


pertinent thereto and which are applicable to the 
evidence are proper and should be given,unless 
they are incomplete or misleading.'^^ 

Instructions concerning fraud must be full and 
correct,"^8 and. must be based upon sufficient evi- 
dence.79 Where the evidence is conflicting, it is 
error to instruct the jury that it is legally insuffi¬ 
cient to establish fraud and that the contract is 
binding.*^ 

Duress. Where defendant admits the execution 
of a written instrument, but seeks to avoid liability ' 
thereon, on the ground that it was executed tinder 
duress, the trial court should instruct the jury as 
to what constitutes duress.®^ Where the statute 


diana Wood Preserving Co., 164 S. 
B. 568, 166 Va. 18. 

18 C.J. p 795 note 22. 

Iburtroetloitfl held sattolent or proper 

(1) As to the consideration of an 
agreemei^t for extras.—Fagerholm v. 
Nielson, 106 A. 383. 98 Conn. 380. 

(2) As to the consideration of an 
agreement to purchase monuments. 
—^Allen Monument Works v, Skorez, 
Ark., 121 S.W.2d 86. 

<8} As to the consideration of a 
subsequent agreement for pairment 
as work progressed.—^Veley v. Burt, 
218 N.W. 801, 242 Mich. 263. 

(4) Where grantor alleged that 
agreement by grantee to turn over 
profits on resale had been omitted 
from deed through mistake, an in¬ 
struction defining ''true considerar 
tlon," as used In another Instruc¬ 
tion, as that Influential In making 
deed, without which deed would not 
have been made, was proper.—Goode 
V. Gover-s Bx-r, 279 S.W, 689, 212 
Ky. 418. 

mstziutloa held enoneous 
Mich.—Slewek v. F. Joseph Lamb 
Co., 241 N.W. 807, 267 Mich. 670. 

74. Tex.—Shattuck v. Clark. Civ. 
App., 84 S.W: 404. 

75. Arfc—Viser v. Bertrand, 14 Ark. 
267. 

76. Md.—FrenkU v. Hagan, 126 A. 
909, 146 Md. 94. 

nurtamotlons hMd' exToneoiu or not 
waxiaated by avldeace 
<1) In an action to recover the 
value of services rendered In pro¬ 
curing a franchise, a charge ^ that 
plaintiffs services were illegal if he 
'tpersonally persuaded or Influenced" 
various public bodies or individual 
members thereof was erroneous, as 
making any action on hla part Ille¬ 
gal except a mere request for the 
franchise.—Dickson v. Ellgour, 1 
Ohio N.P.,N.S., 17, affirmed 74 N.B. 
1183. 71 Ohio St 631. 

(2) Instruction to find for defend¬ 


ant In suit for value of services, if 
plaintiff used personal and political 
Influence to secure results sought, 
held too unqualified to be warrant¬ 
ed by the evidence.—Old Dominion 
Transp. Co. v. Hamilton, 131 S.B. 
860, 146 Va 694, 46 A.L.lt 186. 

77. Iowa —^Davis v. Hemey, 196 N. 

W. 733, 196 Iowa 964. 

Xnstmotlon held not wHaTaaiWug- 

In action on note executed by prin¬ 
cipal and surety, where they plead¬ 
ed its invalidity because given to 
suppress criminal prosecution, In- 
stiuction as to meaning of suppres¬ 
sion of criminal offense held not mis¬ 
leading.—Third Nat Bank of Fitz¬ 
gerald V. Baker, 91 S.B. 346, 19 Ga 
App. 208. 

7& AIa —Standard Oil Co. v. My¬ 
ers, 169 So. 812. 232 AIa 662. 
IlLi-See Leipold v. Spier, 198 Ill. 

App. 618. 

mstmotloiui held suffloient piopetr, 
or wrongly omitted 

(1) As to the burden of showing 
fraud or misrepresentation or the 
absence thereof. 

Xj.s.— Cfoss V. Ramdullah, C.C.A.Cal., 

274 F. 702, certiorari denied 42 B. 

Ct 96, 267 U.S. 866, 66 L.Bd. 419. 
Mich.—Bailey v. Goldberg, 209 N.W. 

805, 286 Mlcb. 29. 

(2) In an action for debt defended I 
on the ground that the contract cre¬ 
ating the Indebtedness was induced 
by fraud, a general charge defining 
frajUd and requiring a finding for 
plaintiff If defendant was not In¬ 
duced to execute the contract by 
fraud was sufficient to submit the is¬ 
sue of fraud.—Gray v. Williams, 
Tex.Cly.ivpp., 290 S.^. 844. 

(8) Where the defense to a suit 
on a contract Is based on fraud and 
a rescission because of such fraud, 
it Is error not to instruct the jury 
that the rescission claimed Is an es¬ 
sential element of the defense.—Wil¬ 
cox Trux V. Rosenberger, 196 N. 
W. 489, 166 Minn. 487. 
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(4) In the absence of a showing of 
a confidential relationship or that 
one of the i^rtles is Incapable of 
reading and understanding the con¬ 
tract, an Instruction that. If a man 
signs a contract, he Is presumed to 
know and understand Its provisions 
Is proper.—Ambrogettl v. Strahom, 
232 P. 650, 113 Or. 265. 

Uustmotloas held enronsoiiB or vxop- 
exly refused 

(1) That fklse representation of 
plaintiff’s agent would not be bind¬ 
ing, unless agent had authority to 
make representation—Outcault Ad¬ 
vertising Co. V. Smtalley, 168 P. 67T. 
101 Kan. 646. 

(2) That person alleging fraud has 
burden of prov:lng misrepresentation 
of material fficts which induced, or 
"might" have Induced, execution of 
contract—Standard Oil Co. v. Myers, 
169 So. 312, 232 AIa 662. 

79, N.a—W. R. Grace & Col ▼. 
Strickland, 124 S.E. 856, 188 N.a 
369, 35 A.L.R. 1296. 

IHteot aaid posttive evidenoe umeo- 

essaxy 

While an instruction that an il¬ 
literate person signing an Instru¬ 
ment without having It read to him 
is not negligent If he has been lulled 
Into feeling of security or deceived 
must be based on sufficient evldanoe, 
direct and positive evidence of such 
deceit Is unnecessary, proof of cir¬ 
cumstances warranting such infer¬ 
ence being sufficient—W. R. Grace & 
Co. V. Strickland, suprA 
XnstroctloiL held war ran t ed , by efi, 
dmoe 

That person executing contract 
without reading it Is nevertheless 
bound thereby, unlets fraudulently 
Induced to sign without knowing 
contentA— Standard Oir Cou v. MyerA 
169 So. 812, 232 AIa 662. 

80l Tex.—Hardy v. Kansas Mfg: 
Co., 18 S.W. 157. 

at S.D.—McCormick T. Volsack, 55 
N.W. 146, 4 S.D. 67. 

18 C.J. P 796 note 27. 
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defines duress and the trial court abandons the stat¬ 
utory rule by which duress is measured, although 
expressly requested to instruct in the words of the 
statute, and lays down an entirely diflferent rule, 
there is reversible error.*^ 

§ 637. — Capacity to Contract 

Particular instructions have been held proper on the 
matter of mental Incapacity to contract 

In the note will be found references to instruc- 
.tions held proper on the matter of mental incapac¬ 
ity, as involved in actions on contract.88 Contra¬ 
dictory or misleading instructions relating to men¬ 
tal incapacity are properly refused,84 

Where, in addition to mental incapacity, fraud 
and imposition are also set up, it is proper to in¬ 
struct the jury that if want of capacity was only 
partial they may nevertheless consider whether de¬ 
fendant might not be deceived more easily than a 
person of strong mind-®^ 

Instructions as to validity and legality generally 
are considered in § 636 supra. 


§ 638. Construction of Contract 

In general, It Is the court’s duty properly to Instruct 
the Jury as to the construction and legal effect of -a 
contract; but such Instructions need not be given where 
the contract Is clear and unambiguous. 

In general, and subject to the rules stated in §§ 
616-627 supra as to the construction of contracts 
being a question of law or of fact, it is the duty 
of the court to instruct the jury as to the con¬ 
struction, meaning, and legal effect of a contract,®® 
although instructions submitting the entire con¬ 
struction of an ambiguous contract to the jury 
have been held proper.®^ Where the meaning of 
the instrument is ambiguous and must be determin¬ 
ed from extrinsic facts as to which there is a dis¬ 
pute, the court should give proper hypothetical in¬ 
structions as to the construction to be given in the 
event of each possible finding of fact by the jury.®® 
Instructions as to interpretation need not be given 
where the contract is clear and unambiguous;®® 
and error in submitting the interpretation of the 
contract to the jury is harmless if they inteipret 
it correctly.®® 

Instructions as to construction must correctly and 


82. OkL—^Britton v. Lombard, 152 
P. 690, 62 Okl. 4L 

83. Fazticalar iurtractLaiui held 
proper or not enoneons 

(1) It is proper to charge that it 
does not require a high degree of 
mental power to make a binding 
agreement, that one who has enough 
of mind and reason clearly and ful¬ 
ly to understand the nature and 
consequences of his act in making a 
contract is to be considered compe¬ 
tent to make a binding contract, but 
that one who lacks that capacity is 
to be considered Incompetent—^Tur¬ 
ner y. Kobertson, Tex.Cly.App., 224 
S.W. 252, 263, quoting Omrpos Juris 
—18 C.J. p' 796 note 26. 

(2) . A charge that to establish in¬ 
capacity in person to contract he 
must be shown tb have been at the 
time non compos mentis in legal ac¬ 
ceptation of term, which means not 
a partial, but an entire, loss of un¬ 
derstanding, was not erroneous for 
failure to add clause, 'Which means 
that one who has not the strength 
of mind equal to a full unders^d- 
Ing of his act In making a contract 
is a person of an entire loss of un¬ 
derstanding,"—Canthem v. Gresham 
Lumber Co., 196 S.E. 242, 67 6a.App. 
497. 

(ft) Other ixistructlons see 18 CLJ. 

I p 795 note 26 [a]. 

, M; .'ill-~Sanda v. Potter. 46 N.E. 
m 166 m. 897, 66‘Am.S.R. 268. 

ai ifliwa;—Galpin v. WUsbn. 40 
Iowa 90i. 


86 L Ala.—^Bx parte Patrick, 88 So. 
837, 206 Ala. 662, reversing Patrick 
V. Paterson, 89 So. 100, 18 AlaApp. 
26. 

Colo.—Trimble v. Collins, 172 P. 421, 
64 Colo. 464. 

Ga.—^Flake v. Bowman, 111 S.B!, 747, 
28 GaApp. 443. 

Ill.—^Tyler v. Goddard, 207 lll-App. 
626—Abel V. Poe, 199 Ill.App. 391‘ 
—Toledo, St L. & W. R. Co. v. 
Hast St Louis & S. Ry. Co., 197 
IlLApp. 230. 

Ky.—Regal Blodk Coal Co. v. Bent¬ 
ley, 268 S.W. 688, 204 Ky. 66. 

Tex.—Lakeside Park, Inc., y. Dr. 
Pepper BottUng Co., Clv.App., 44 
S.W.2d 1023, 1026, citing OoiinTUS 
Juris—Penn y. Hare, Civ-App., 223 
S.W. 627,. 628, citing Corpus Jails. 
Wash.—Jones v. Shell Oil Co., 8 P. 

2d 141,164 Wash. 643. 

W.Va.—Watson v. Buckhannon Riv¬ 
er Coal Co., 120 S.H. 390, 96 W.Va. 
164. 

13 C.J. p 796 note 47. 

Identlfyis^r coaLtiaot 
An instruction is not had as sub¬ 
mitting to the jury the construc¬ 
tion of the contract as set out in 
plaintiffs petition, instead of con¬ 
struing the contract and declaring 
its legal effect by reason of the fact 
that it refers to the petition for the 
purpose of identifying, the contract 
sued on with the contract given in 
evidence.-Tost v. Silvers, 119 S.W. 
971, 188 Mo.App. 524. 

87. Wash.—Stuaser v. Qottstein, 36 
P.2d 6, 178 W^ 360. 
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88 L Neb.—Pirst Nat Bank of, Hast¬ 
ings V. Davis, 242 N.W. 666, 128 
Neb. 304. 

W.Va—Watson v.* Buckhannon River 
Coal Co., 120 B.E. 890, 96 W.Va 
164. 

13 C.J. p 786 note 92. 

When there Is a dispute os to ths 
teams of an oral oontraot, the court 
must submit the Issues as to what 
the contract contained, together with 
appropriate Inetructlons covering the 
law on each issue, and cannot mere¬ 
ly instruct that the Jury is to de¬ 
termine what the contract is and 
how it shall be construed.—^Bump v. 
McGrannahan, 111 N.B. 640, 61 Ind. 
App. 136. 

Xa an addon on a bnUdlng contraoti 
where there was some dispute as 
to what items of the work done were 
covered by the original contract, and 
the specifications covered some items 
which the plans did not cover, the 
jury should have been Instructed 
with respect to the practical bear¬ 
ing which the fact that the specifica¬ 
tions were or were not a part of the 
contract had on their verdict-War¬ 
ren T. Goodrich, 112 SJHJ. 687, 133 Va. 
866 : • 

89. S.C.—cbllins-Plass Thayer Co. 
V. Hewlett, 96 S.B. 610, 109 S.a 
246. 

S.D.—Winn v. Bajahom, 76 N.W. 201, 
10 S.D. 642. 

SO~ Kan.—^Debus v. Missouri State 
Life Ins. Co., 226 P. 91, 116 Kaji, 
778—Cosper v. Nesbit, 26 P. 866, 
I 46 Kan. 467. 
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fully state the law applicable to the case,si and 
must not be conflicting An instruction may prop¬ 
erly require the jury to find whether or not a cer¬ 
tain writing constituted the contract without allow¬ 
ing the jury to construe tiie writing.ss 

§ 639. Performance 

Where the performance or breach of a contract la In 
Issue, Instructions should be given which correctly state 


§639 

the law applicable thereto, conform to the pleadings and 
issues, and do not invade the province of the Jury. 

Where the evidence is conflicting, the question as 
to whether a contract has been performed should be 
submitted to the jury by proper instructions.*^ In 
accordance with the general rules stated in § 633 su¬ 
pra, instructions as to the performance or breach of 
a contract must fully and correctly state the law ap¬ 
plicable to the case,*® must conform to the plead- 


CONTBACTa 


91. Ill.—^Edward Thompson Co. v. 
Hunt. 218 IllJLpp. 616. 

N.Y.—Wlgand v. Bachman-Bechtel 
Brewing Co., 118 N.B. 618, 222 N. 
T. 272, modifying 1B4 N.T.S. 840, 
169 App.Dlv. 286. 

Xnatraettons hdld propw or not sin 
roneona 

(1) Instructions that Jury should 
determine meaning of ambiguous 
written agreement and obligations of 
parties thereunder, that principal 
rule in interpretation of contracts 
was to ascertain true intent of par¬ 
ties and that parol evidence was al¬ 
lowed to explain Intent of parties 
but not to vary agreement, held cor¬ 
rect statement of law.—Stusser v. 
Gottstein, 35 P.2d 6, 178 Wash. 860. 

(2) On proof that doubtful lan¬ 
guage of contract was placed therein 
by party now seeking to d^ny gen¬ 
eral meaning thereof, incorporating 
in instructions substance of a stat¬ 
ute providing that language should 
be Interpreted most strongly against 
party causing uncertainty to exist, 
and that promisor is pr^umed to be 
such party, is not error.—Cardwell- 
Lynum Sales Co. v. Liebman, 236 F. 
16, 110 Okl. 21. 

(3) In action to recover under a 
contract giving defendant an option 
to discontinue should he deem fur¬ 
ther performance unprofitable, a por¬ 
tion of an Instruction as to right of 
defendant to discontinue may be held 
proper, although superfluous.—^Bums 
V. Reis, 191 S.W. 1096, 196 MoJlpp. 
694. 

92. Md,—New York, etc., E. Ca v. 
Bates, 11 A. 705, 68 Md. 184. 

93. Md.—Meyer v. Frankil, 77 A. 
369, 113 Md. 36. 

94. Ill.—Toledo, St L. & W. R. Co. 
V. Bast St Louis & S. Ry. Co., 197 
IlLApp. 280. 

Pa.—^Bossier v. Poroner, 29 Pa.Dist 
421. 

18 C.J. p 796 note 29. 

Performance of contract as ques¬ 
tion of law or fact see supra S 630. 

86 . U.S.—Western Maryland Ry. Co. 
V. ESastem Cement Gun Co., Md., 
231 P. 620, 146 C.C.A. 606. 

Ark.—Thompson v. Short 248 S.W. 
263, 167 Ark. 314. 

Ey.—Janin v. Herron, 268 S.W. 1058, 
206 Ry. 171. 


Mass.—Palefsky v. Connor, 170 N.E. 

410, 270 Mass. 410-^amea Elgar. 

Inc., v. Newhall, 126 N.B. 661, 235 

Mass. 873. 

Mo.—American Paper Products Co. v. 

Carroll, 234 S.W. 803, 290 Mo. 204. . 
Va.—Warren v. Goodrich, 112 S.E. 

687, 133 Ya. 866. 

Xnatruetloss deflulng -wliat acts 
oonstltute perfomuuiee or bxeacli are 
erroneous, unless based on a proper 
construction of the contract—^Mc¬ 
Cormick Harvesting Mach. Co. v. 
Laster, 81 IlLApp. 816—13 GJ. p 795 
note 82. See Myers v. Andrews 209 
IU.App. 316. 

Instructloii, la language of contract 

In an action for breach of con¬ 
tract to deliver possession of land 
“immediately after wheat threshing, 
which shall be done as soon as prac¬ 
ticable alter harvesting,*' an instruc¬ 
tion as to the time of delivery of 
possession in the exact language of 
such contract was not erroneous.— 
Mllem V. McCullough, Mo.App., 218 
S.W. 988. 

Abaadonmeat of perfoxmaaoe 

Instruction was not erroneous be¬ 
cause not requiring finding that de¬ 
fendant “wrongfully" prevented 
plaintiff from performing contract, 
where defendant's theory was that 
plaintiff abandoned performance.— 
Wentzel v. Lake Lotawana Develop¬ 
ment Co., 48 S.W.2d 185, 226 Mo. 
App. 960. 

Oontrllmtory nei^igenoe 

In action for breach of contract 
to underpin wall during excavation, 
instruction applying contributory 
negligence defense to breach of con¬ 
tract action was erroneous.—Dell- 
man V. Pauley, 174 N.E. 729, 202 Ind. 
887. 

Xnstxnotlon on waiver of breach of 
contract should be in general terms, 
and submit question whether a par¬ 
ty by its conduct, as shown by testi¬ 
mony, waived any claimed breach. 
—Grayling Lumber Co. V. Heming¬ 
way, 194 S,W. 608, 128 Ark. 685. 
Xnstmotloui held proper ox not ei^ 
roneons 

(1) Charge that if work was done 
to satisfaction of plaintiffs’ agent 
that was no defense in action for 
breach of contract for unworkman¬ 
like construction.—^Taylor v. Luns¬ 
ford, 164 So. 608, 26 AlaJLpp. 127— 
Suttom V. Barter, 181 So. 6, 24 AJa. 
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App. 98, certiorari denied 131 So. 9, 
222 Ala. 75. 

(2) That it was plasterer’s duty 
under contract to furnish plaster 
which would make workmanlike Job. 

I—Palefsky v. Connor, 170 N.E. 410, 
270 Mass. 410. 

(8) That plaintiff could not recov¬ 
er unless he performed work sub¬ 
stantially in accordance with con¬ 
tract, plans, and specifications, suffi¬ 
ciently submitted issue as to negli¬ 
gent performance.—Qoben v. Des 
Moines Asphalt Paving Co., 252 N. 
W. 262, 218 Iowa 829. 

(4) In action against builder for 
damages alleged to have resulted 
from leaking roof, due to faulty con¬ 
struction, instruction that, even 
though roofing work was done by 
subcontractor, builder was responsi¬ 
ble therefor was nol^ erroneous, 
where it was admitted that construc¬ 
tion of roof was not in compliance 
with contract—^De Honey v. GJarde, 
236 P. 290, 184 Wash. 647. 

(6) Other instructions. 

U.R—Pacific Can Co. v. Hewes, GC. 
A.Wash, 95 P.2d 42—Pulver v. Un¬ 
ion Inv. Co., C.GAMinn., 279 F. 
699. 

Ala,—Taylor v. Lunsford, 164 So. 

608, 26 Ala.App. 127. 

Conn.—^Fagerholm y. Nielson, 106 A. 
333, 93 Conn.* 380. 

Ey.—Moors v. Kentucky Electrical 
Co.. 208 S.W. 15, 182 Ky. 825. 

Mass.—^Buohholz v. Green Bros. Co., 
172 N.E. 101, 272 Mass. 49. 

Mo.—^Moore v. McCutchen, App., 190 
S.W. 350. 

N.G—Moss v. Best Knitting Mills, 
130 S.E. 635, 190 N.G 644. 

ZurtruotloBs held erroneous og prop, 
erly refused 

(1) That owner's acquiescence In 
contractor’s* unauthorlaed substitu¬ 
tion of Inferior materials would pre¬ 
vent owner from withholding archi¬ 
tects' commission, Irrespective of 
time when substitution was discov¬ 
ered.—Lippincott V. Warren Apart¬ 
ment -Co., 161 A. 830, 807 Pa. 820. 

(2) In action for breach of con¬ 
tract to “furnish all ears secured 
from the B. Railway," instruction 
Imposing on defendant duty to “fur¬ 
nish all cars secured.”—^Walla v. 
Carolina Spruce Co., 96 SJS. 86, 175 
N.G 661. 
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ings and the evidence,®® and must not be mislead- 

ing.97 

A refusal to give a properly requested instruction 
as to performance may be error when called for by 
the issues and not covered by the instructions giv¬ 
en,®® but no instruction need be given as to a matter 
not in issue,®® and an instruction invading the prov¬ 
ince of the juiy by taking from it a question of fact 
is properly refused.^ 

Substantial performance. Under an appropriate 
state of the pleadings and evidence,‘it is proper to 
instruct the jury that plaintiff is entitled to recover 
if they find that he has substantially performed his 
contract,® although such an instruction may be er¬ 
ror in the absence of a definition as to what is 
meant by substantial performance.® The jury 
should be told of defendant’s right to recoup his 
damages for defective performance, and an instruc¬ 


tion which permits the jury to regard a substantial 
compliance with the provisions of a contract as 
equivalent to complete performance, and to award a 
recovery thereon for the full amount of the contract 
price, is erroneous.* An instruction which removes 
from the consideration of the jury the question as 
to what is substantial performance of an entire con¬ 
tract is erroneous.® 

§ 640. — Conditions Precedent 

If recovery depends on performing a condition, the 
Jury should be charged that failure to perform It requires 
a verdict for defendant. 

If plaintiffs right of recovery depends on the 
performance of a condition, it is proper to charge 
the jury that, if they find that the condition has not 
been performed, then their verdict should be for de¬ 
fendant® Thus, since the complete performance of 


e& Ga.—Ward & Tinsley v. Jen¬ 
nings, 89 S.B. 850, 18 GaJ^pp. 323. 
IlL—See P.'tzgerald v. NevlUe. 210 
nLApp. 659. 

Maas.—Shrank v. County Sav. Bank, 
9 N.E.2d 559. 

Miss.—^Town of Hickory v. Semmes, 
86 So. 278, 123 Mias. 436. 

Mo.—^A1 Fresco Advertising Co. v. 
Ball, App., 268 S.W. 1003—-Anger 
V. McCorkle, App., 253 S.W. 72. 
Pa.—Poye v. Lllley Coal & Coke Co., 
96 A. 987, 261 Pa. 409. 

Idmiting Jury to one party’a evldenoa 
An Instruotion limiting the Jury 
to a consideration of the evidence of 
one party only should not be given. 
—Conner v. Mt. Vernon Co., 25 Md. 
56. 

Waiver of ooatzaot temui 

(1) Where the pleadings and evi¬ 
dence raise no questlpn of waiver of 
the tenna of a contract an Izistruc- 
tlon relatiijg thereto is erroneous.— 
Smith V. Gray. 147 N.B. 469, 316 IlL 
488. reversing 282 llhApp. 624. 

(2) Instruction may permit Jury 
to infer, from owner’s payment on 
final Installment called for by archi¬ 
tect's certificate, that owner waived 
delay In completion of building,— 
DefRir v. Tansey, 149 A. 893, 106 N. 
J.Law 236, affirming 189 A. 481, 5 N. 
J.Mlac.R. 1040. 

3^ aa ootion Iwuied solely on fall 
pszfonnonee of a contract charge 
allowing the Jury to render verdict 
for plaintiff contractor. If they found 
Q^it partial fallnre to perform had 
ji^n excused or waived, was erro- 
■liieMmB.—Jankowltz y., Manhattan 
Embroffi Co'., 187 N.T.8. 
4^'198 Ajpp-Dlv. 23. 

'' ^jl!j94UfuuUuoa laid not azxonsons on.- 
pr evidence. 

oiatotlffs could recover 
of building, 

. a d ft fce Bdy ini B (Mled to carry out 


contract.—^Kennedy v. Bowling, 4 S. 
W.2d 438, 819 Mo. 401. 

(2) That road builder performing 
according to plans and specifications 
was not liable for defects due there¬ 
to.—^McRainey v. Langston, 110 So. 
536, 92 Fla. SOS. 

(3) Permitting recovery for breach 
in any manner where evidence sup¬ 
ported each specific breach of con¬ 
tract alleged and no other breach 
was claimed.—^Trlppennsee v. 
Schmidt, MoJ^pp., 62 S.W.2d 197. 

(4) Other instructions.—^Robards 

V. Cities Service Oil Co., Mo.App., 
107 S.W.2d 859—Wentsel v. Lake 
Lotawana Development Co., 48 S.W. 
2d 186, 226 MaApp. 960. 

97. Ala.—Copeland v. Dabbs, 129 
So. 88, 221 Ala. 489. 

Pa.—Gessler v. Foote, 170 A. 446, 
112 Pa.Super, 72. 

Wash,—Gray v. Hickey, 166 P. 626, 
97 Wash. 278. 

W. Va.—Williams v. Lincoln County 
Court, 110 S.E. 486, 90 W.Va. 67. 

98, Ala.—Sutton v. Barter, 181 So. 
6 , 24 Ala.App. 98, certiorari denied 
181 So. 9, 222 Ala, 76. 

N.T.—^Eambesel v. Oldman, 276 N. 

T.S. 170, 248 App.Dlv. 676. 

R.I.—^Forbes v. Benson, 103 A. 228. 
Befosal to modify misleading charge 
Where charge led Jury to under¬ 
stand that plainUf was entitled to 
a verdict. Irrespective of whether 
his contract had been performed in 
a woikmanllke manner, refusal to 
modify charge,, so as to require 
plaintiff to prove that work was done 
In aoGordanoe with contract, was er¬ 
ror.—Westhofen V. Bernard, 184 N. 
T.S. 401. 

99 k Conn.—Fajrerholm r. Nielson, 
106 A. 383, 98 Conn. 380. 

Tex—McBumett v. Smith & McCal- 
Un, Cav-4pp, 286 S.W. 699. 
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L Ga.—Lambrlght v. Everett, 94 S. 

E. 598, 21 G&App. 488. 

2 . Iowa.—Des Moines, etc., • Co. v. 
Polk County Homestead, etc., Co., 
45 N.W. 778, 82 Iowa 668. 

N.T.—Logan v. Berkshire Apartment 
Assoc., 20 N.Y.S. 360, 1 Mlsc. 18. 
Tex—Johnson v. White, Civ.App., 27 
S.W. 174. 

Bight to recover on substantial per¬ 
formance see supra f! 608, 609. 

8 . Wash.—Acme Forge Works v. 
Bamaglla, 288 P. 687, 186 Wush. 
665. 

18 C.J. p 795 note 84. 

Xnstraotloa held pixoper os to 
tlon 

An instruction that substantial 
performance does not mean an ex¬ 
act performance in every slight or 
unimportant detail, but means a per¬ 
formance of all important particu¬ 
lars, Is proper.—MeBumett. v. Smith 
& McCallln, TexCivApp., 286 S.W. 
599. 

4. IlL—Keeler v. Herr, 41 N.B. 760, 

. 167 ni. 67. 

13 CJ. p 796 note 85. ' 

Si U.S.—^Pitcairn y. Philip Hiss Co., 
Pa., 113 F. 492, 61 CCA. 328. 

a Ark.—Van Vleet v. Hayes, 19 S. 

W. 427, 56 Ark. 128. 

13 Q.J. p 796 note 88. 
lutmetlon not In. acoozd with com. 
dltlon 

Where defendant’s llabiUty de¬ 
pends on plaintiff's being compelled' 
to pay a sum of money to a certain 
party, it is not error to refuse plain¬ 
tiffs request for an instructl'on to 
the effect that. If the Jury shall find 
that plaintiff did pay the money, 
then their verdict must be for plain¬ 
tiff^ since It permits a recovery if 
payment lum been made voluntarily. 
—^P. Dbngherty Co. v. Grlng, 48 jL 
912, 89 Md. 686. 
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an entire contract is a condition precedent to a re¬ 
covery thereon, a chaise predicated on the hypoth¬ 
esis that such contract was but partially performed 
should be given if there is evidence tending to show 
partial performance, and should not be refused on 
the ground that there is other evidence tending to 
show a waiver of full performance.^ 

§ 641. Measure of Damages 

The court should properly Instruct the Jury as to the 
measure of damages. 

It is the duty of the court to instruct the j‘ury 
as to the manner in which the damages sustained 


by plaintiff are to be measured and arrived at.® 
Such instructions must fully and correctly state the 
law applicable to the case,® and must be applicable 
to the pleadings^® and evidence they must not 
be misleading,!® or too general.!® 

Where a party sues under a contract for the 
amount fixed thereby, an instruction that the ver¬ 
dict be for that amount if the jury find for plain¬ 
tiff is proper ;!4 but a deduction from the contract 
price admitted by the pleadinp to be proper must 
not be ignored.!® Instructions announcing a correct 
role as to damages are not vitiated by instructions 
relating only to the question of performance.!® 


7. Ala.—Wolfe v. Parham, 18 Ala. 
441. 

8 . Pa.—Otis Bl. Co. v. Flanders 
Realty Co., 90 A 624. 244 Pa. 186. 

9 C.J. p 895 note 89. 

Duty of court to Instruct as to meas¬ 
ure of damages In actions gener¬ 
ally see the C.J.S. title Damages § 
178, also 17 C.J. p 1061 note 79-p 
1063 note 87, 64 C.J. p 624 note 90- 
p 625 note 12. 

CtrcnmstaiLoeB Justifying falluse to 
lastruot 

Where, however. It Is Impossible 
to determine from the complaint the 
theory of plaintiffs case or the 
amount to which he Is entitled, If 
entitled to recover at all on partial 
performance of a contract, a failure 
to instruct as to the measure of 
plaintiff’s recovery Is Justified.—Mc¬ 
Farland V. Welch, 136 P. 394, 48 
Mont 196. 

Beoovezy where full perfoimaaoe ex¬ 
cused 

In an action on a contract which 
has been performed in part only. In 
a case where plaintiff may be ex¬ 
cused from making full performance, 
the Jury should be Instructed that 
the amount recoverable is the con¬ 
tract price less.what It would cost 
defendant to complete the work ac¬ 
cording to the contract—Steams 
Lumber Co. v. luTnan, 167 S.W. 28, 
164 Ky. 261—18 C.J. p ‘796 note 44. 

9. Conn.”Rich v. Johnston, 108 
1008, 92 Cmn. 699—Warner v. M&- 
Lay, 108 A 118, 02 Conn- 427. 

HL—See Fltsgerald v. Neville, 210 
IlLApp. 669. 

Neb.—Kimball v. Lanning, 166 N.W. 
890. 102 Neb: 68. 

NY—^Rella v. National City Bank 
of New York, 271 N.Y.B. 61. 240 
App.Dlv. 618. 

13 C.J. P 79p note 41. 

IKunages other thsa profits 
Where plaintiff sought to recover 
damages other than profits which 
they would havei made but for de¬ 
fendant's acts in preventing comple¬ 
tion of a contract a charge request¬ 
ed by defendant limiting plaintiff's 
recovery to profits only was prop¬ 


erly refused,—Wagar Lumber Co. v. 
Sullivan Logging Co., 24 So. 949, 120 
Ala. 668. 

Instmoilous hold proper as to 
measure of damages for breach of 
particular contracts. 

(1) Building contracts generally. 
IlL—Stresenreuter Bros. v. Bowes, 

288 IlLApp. 143. 

Iowa—^Duggleby Bros. v. Lewis 
Roofing Co., lie N.W. 711, 139 Io¬ 
wa 432. 

Mich.—Gutov V. Clark, 167 N.W. 49. 
190 Mich. SSL 

Ohio.—F. B. Smith & Son v. Hem- 
ington, 20 Ohio Clr.CL,N.S., 836. 
Okl.—Kelley v. Hamilton, 189 P. 636, 
78 Okl. 179. 

Pa.—Anaatasl r. Devlin, 76 Pa.Super. 
240. 

(2) Contract for engineering serv- 
loea—^Acme Mills v. Moore, 22 S.W. 
2d 105, 231 Ky. 720. 

(8) Contract for work and mate¬ 
rial furnished,-A<ane Machine & 
Welding Co. v. Home Industry Iron 
Works, 135 So. 188, 228 Ala. 248. 

(4) Contract to make loans.—Ber- 
tolero v. Clark, 170 N.W. 161, 41 S. 
D. 265. 

(6) In action to recover for serv¬ 
ices, a prayer that, if plaintiff offered 
his services without charge, and de¬ 
fendant promised to pay him as 
much as one hundred dollars, and no 
other agreement for compensation 
was made, the verdict could only be 
for that sum, was correct and should 
have been granted.—^Frenkll v. Ha¬ 
gan, 125 A 909, 146 Md. 94. 

UL HI.— Stresenreuter Bros, v. 
Bowes, 288 IlLApp. 148. 

II. D.S.—^Pacific Can Co. v. Hewes, 
aC-AWasA, 96 F.2d 42. 

III. —Acme Waste Paper Co. v. U. S. 
Paper Supply Co., 288 IllApp. 262. 

Tex.-nJ. T. Stark Grain Co. v. Har¬ 
ry Bros. Co„ CIvApp., 122 S.W. 
947. 

Utah.—Inland Engineering & Con¬ 
struction Co. V. Maryland Casualty 
Co., 290 P. 867, 76 Utah 486. 
W.Ya.—DiBon & Harrison v. Suburb- 
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an Land Co., 80 S.B. 471, 73 W.Va. 

868 . 

xnstmctlons held vaixanted by svL. 
^denoe 

(1) In action for board.—Romano 

V. Palazzo. 91 So. 115, 83 Fla. 248. 

(2) In action on building contract. 
IlL—Stresenreuter Bros. v. Bowes, 

238 HLApp. 143. 

Tex.—^Moers v. Herron, Civ.App., 85 
S.W.2d 469. 

(3) In action to recover for serv¬ 
ices.—Nutter V. Black, 267 P. 961. 
126 Kan. 331. 

la. U.S.—P. J. Carlin Const Co. v. 
Guerinl Stone Co., Porto Rico, 241 
F. 645, 164 C.C.A 821, certiorari 
granted 38 S.Ct 9, 246 U.S. 643, 62 
L.Ed. 528, and reversed on other 
grounds 29 S.Ct 102, 248 U.S. 834. 
63 L.Bd. 276. 

Tex.—J, T. Stark Grain Co. v. Harry 
Bros. Co., 122 S.W. 947, 67 Tex-Qv. 
App. 629. 

mstraotiLoiui held not m ls l ead l ii g 

(1) An Instruction directing the 
Jnry to allow interest on amount 
found as damages for breach of con¬ 
tract from the date of filing the pe¬ 
tition was not misleading in that the 
Jury might compute Interest from 
the date the contract was breached. 
—Sassaman v. Blitsch, Iowa, 191 N. 

W. 786, 

(2) Under agreement for damages 
for delay In completion of oonstme- 
tion contract. Instruction authorlsliig 
recovery for delay due to contrae- 
toris “neglect” was not misleading 
as authorizing recovery only for 
conduoL—Foye v. Lllley Coal & OcAo 
Co,. 96 A 987, 261 Pa. 409. 

la N.Y.—Healy v. Bulklsy, 10 N. 
Y.S. 702. 

9 aJ. p 900 note 43. 

14L Mo.—Budd V. Eoffhelmer, 52 
Mo. 297. 

15. N.Y.—Woods V. Robertson, 86 
N.Y.S. 388. 

la U.S.—Alaska Fishermen’s Fa<^- 
ing Co. V. Chin Quong, CaL, 202 F. 
707, 121 eXOA 169. 



CONTRACTS 

3. VEBDICT iHD FUTDIlIGa, JuDGMElTT, AND RUVUiW ' 


17 C.J.S. 


§ 642. Verdict and Findings 

a. In general 

b. Building and construction contracts 

a. In General 

Rules governing verdicts and findings In civil actions 
generally apply In actions on contracts. 

The rules governing verdicts and findings in civil 
actions generally, as stated in the C.J.S. title Trial 
§§ 485-573 and 609^57, also 64 C.J. p 1053 note 52- 
p 1189 note 61, p 1227 note 10-p 1288 note 82, must 
be looked to in determining the propriety and suffi¬ 
ciency of the verdict in actions on contract and 
such rules also apply as to conclusions of law,^^ 
and the necessity,propriety,20 consistency ,21 and 


construction and sufficiency®^ of special findings, 
and their effect®* Proof of a valid excuse for non¬ 
performance will not support a finding of perform¬ 
ance.®^ 

b. Building and Construction Contracts 

General rulea apply to verdlcta and flndlnga In actions 
on building and construction contracts. 

The verdict or findings in actions on building and 
construction contracts must be based on and sup¬ 
ported by the evidence before the court or jury.®® 
The verdict and findings must be within the is¬ 
sues,®* must cover aU facts essential to a recovery 
or grounds of defense,®^ must be specific and cer¬ 
tain,®* and must not be contradictory or inconsist¬ 
ent;®* a general verdict is controlled by special 


17. Tex.—Parker v. Stroud. 87 S.W. 

734, 89 Tex.CIv.App. 448. 

Wash-—Gage v. Gage, 138 P. 886, 78 
Wash. 262. 

Texdiet held not flactattOy agaixurt 
evidence 

Ky.—United Equipment Co. v. D. T. 
Bohon Co.; 268 S.W. 1076, 207 Ky. 
193. 

Tetdlct not Illegal aa flu ding written 
oontnct nnenforoeaUe 
“A verdict Is not contrary to law 
ae being In effect a finding that a 
written contract was not enforce¬ 
able, unless nothing but the matter 
of Its enforcement was shown to 
have been Involved.”—^Hunter v. 
Greer, 23 P.2d 489, 187 Kan. 772. 

1& CaL—Pacific Portland Cement 
Co. V. Hopkins, 162 P. 1016, 174 
Cal. 261. 

Ind.—Riley v. Walker, 84 N.E, 100, 6 
lnd.App. 622.’ 

IS. CaL—^dfachinery, etc., Co. v. 
Young Men's Christian Assoa, 134 
P. 724, 22 Cal.App. 416. 

13 C.J. p 798 note 60. 

Pindlngfl lield mmeoessary or Imma. 
tezial 

(1) In an action for labor and nia- 
terials furnished In printing booklets 
and blotters, the fact that the court 
made no finding on the Issue of 
whether a subsequent agreement was 
made between the parties was Imma- 
teiiaL where the court found that 
all the allegations in the pleadings 
except those specifically set forth as 
found were not proved.—^Thoele v. 
La Vallee Law Book Co,, 198 N.W. 
j;»9, 166 Minn. 340. 

<2) TThero a written agreement 
no;t expressly noake time of the 
and the court so found, and 
ei^ under the evidence that 

llEtllure to comply strlct- 
]|r i^^.pxiQvislozis as to time was 
the other's conduct, a re- 


I fusal to decide whether time was by, 
necessary Implication of the essence j 
■ was not error.—^Peters v. Bledsoe, 
190 P. 407. 78 Okl. 266. 
j (8) Where the court made a find¬ 
ing as to plaintiff’s mental capacity 
at the time of the execution of a 
contract, his mental Incapacity short¬ 
ly before or thereafter was Immate¬ 
rial—Knapek V. Stlba, Tex.Clv.App,, 
15 S.W.2d 42, error dismissed. 

20. Ind.—Comer v. Himes, 49 Ind. 
482. 

fiL Pindings held sot inoonalsteiit 
or eonflletlag 

Ind.—Boyd v. Mlchales, IBS N.B. 64, 
85 Ind.App. 584. 

Kan.—Outcault Advertising Co. v. 

Smalley, 168 P. 677, 101 Kan. 645. 
Tex.—Amarillo Oil Co. v. Ranch 
Creek Oil & Gas Co., CIvj^pp., 271 
S.W. 145, error dismissed, Com. 
App., 288 S.W. 1114—Sutherland 
V. Cltlsens’ State Bank, Clv.App., 
220 S.W. 116. 

nadings held izzeconollshle 
Cal—Mohun v. Timm. App., 66 P.2d 
701. 

Tex.—Dowd V. Klock, Clv.App., 268 
S.W. 284, reversed on other 
grounds Klock y. Dowd, Com.App., 
280 S.W. 194. 

22. Cal.—Mays v. Wann, 274 P. 

1020, 96 CalApp. 760. 

Mass.—Globe Discount & Finance 
Corporation v. Sawyer, 198 N-E. 8, 
288 Mass. 481 —Bkrvey v. Crooker, 
166 K.E. 828, 267 Mass. 279. 

Tex.—Hardwldke v.‘ Trinity Univers¬ 
al Ins. Ca, Civ.App., 89 S.W.2d 600, 
.srror dismissed—Knapek v, Stlba, 
Clv.App., 16 S.W.2d 42, error dls-1 
missed. 

IS C.J. p 798 note 62. 

22. CaL—Miles v. Miles, 246 P. 148, 
77 CaLApp. 219. 

Tex.—Thomas v. Basden & Carrell, 
Clv.App„ 22 S.W.2d 959. 

IS CJ. p 798 notes 62, 68. 
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84 CaL—Krotser v. Qajk, 174 P. 
657, 178 CaL 736. 

aSk Minn.—Lynes v. Holl, 63 N.W. 
108, 60 Minn. 682. 

9 C.J. p 891 notes 89, 40, p 900 note 
46. 

Court’s finding ocmoluslTd 
A finding of the court on a ques¬ 
tion of fact Is conclusive.—Power 
V.’ Walker, 86 S.W. 907, 39 S.W. 266, 
18 Ky.L 889. 

Plndlngs held supported hy evldonoo 
or within Issues 

Art—Robertson v. a H. Sharp Con¬ 
tracting Co., 183 S.W. 764, 122 Ark. 
611. 

Mass.—Hooper v. Cuneo, 116 N.B. 
237, 227 Mass. 37. 

nndlng held unwaxtauted 
Wis.—Burmelster v. Wolfgram, 185 
N.W. 517, 176 WIs. 606. 

28. CaL—Kerfoot v. Schuts, 189 P. 
265, 182 CaL 672. 

87. Tex.—Childress.V. Smith, 88 S. 
W. 618, 40 S.W. 889, 90 Tex. 610, 
reversing, Clv.App., 87 S.W. 1076. 

9 C.J. p 891 note 41. 

Repudiation of contract not shown 
Cqim-—Clover Mfg. Co. v. Austin Co., 
126 A. 646, 101 Conn. 208. 

AUowanoe for redoing work 
Cal.—Wilson v. Fuller, 174 P. 671, 87 
CaLApp. 366. 

Pallure BuhstaatlaUy to perform not 
shown 

N.D.—Dlnnle v. Dakota Hotel Co., 
186 N.W. 248, 48 N.D. 667. 

88. N.Y.—VUlhauer v. Gross, 122 N. 
Y.S. 620, 188 App.DIv. 10. 

9 aj. p 891 note 42. 

88 i Colo.—Zambaklan v. Leson, 246 
P. 268, 79 Colo. 860. 

N.Y.—Lovinson v. Browning, 165 N. 
Y.8. 856. 

9 aJ. p 891 note 44' 



17 C.J.S. 


C0NTBACT8 


findings which are inconsistent therewith.^® 

Findings may follow the form of the pleadings, 
although they need not describe facts admitted by 
the pleadings.32 construing a finding, surplus 
words or phrases may be disregarded.®* 

A finding that plaintiff is entitled to recover is 
necessarily a finding that he has established the con¬ 
tract alleged;®^ a general finding for plaintiff im¬ 
plies the further finding that he endeavored in good 
faith to perform fully, unless there is no evidence 
for such finding ;®6 and a finding that he is entitled 
to recover for extra work may imply a waiver of a 
clause requiring such work to be contracted for in 
writing.®® 

§ 643. Judgment 

The Judgment In a contract action* muat conform to 
the laaues and proof, and muat conform to, and be sup¬ 
ported by, the verdict or findings. 

The judgment in an action on a contract must 
conform to the issues and proof,®'^ and must con¬ 


§644 

form to, and be supported by, the verdict or find¬ 
ings.®® 

In an action far equitable relief on account of 
the breach of a contract for maintenance and care 
of an aged person, in consideration of a deed of 
his property, the court may grant such relief as the 
facts will in equity and good conscience justify.®® 

Judgment a counterclaim, in an action on a 
building contract, with direction that amount due 
plaintiff be credited thereon and execution issue for 
the balance, is irregular, since the judgment should 
have been for such balance.^® 

§ 644. Review 

‘A verdict or finding, In an action on contract, will 
not, under rules of general application, be disturbed on 
appeal If warranted by evidence and not otherwise er¬ 
roneous. 

The principles governing appellate review of ac¬ 
tions for the breach of contract, as well as of oth¬ 
er dvil actions, are discussed in detail in the title 


special and general verdlota held 
not Inconsistent—Tremble v. Tuman, 
167 P. 142, 176 CaL 696. . 
Inoonslatent findings shoving non- 
oompUanoe 

Colo.—Zambahlan v. Leson, *246 P. 
268, 79 Colo. 860. 

aa Ohio.—^Wicker v. Messinger, 22 
Ohio Clr.Ct 712, 12 Ohio Cir.Dec. 
425. 

9 C.J. p 892 note 60. 

81. Cal,—^Pacific Portland Cement 
Co. V. Hopkins, 162 P. 1016, 174 
Cal. 261. 

aa. Or.-—Wallace v. Armstrong, 113 
P. 50, 58 Or. 43. 

aa Cal.—Gray v. Wells, 60 P. 23, 
118 Cal. 11. 

Or.—Schade v. MuUer, 146 P. 144, 76 
Or. 226. 

.9 C.J. p 892 note 46. 

8 A Iowa.—Howard v. Dloldnaon, 
149 N.W. 69, 167 Iowa 167. 

86 . Mass.—^Morello v. IievaMs, 200 
N.B. 271. 

36. Conn.—McCaffrey v. Groton, 
etc., R. Co., 84 A. 284, 86 Conn. 684. 

37. N.T.—^Nlemeyer v. Woods, 67 N. 
B. 1086, 176 N.T. 492, aJfinning 76 
N.Y.S. 668, 72 App.Div. 680. 

Va.—Hitt V. Smallwood, 138 S.B. 608, 
147 Va. 778. 

Wyo.—Finley v. Pew, 206 P. 810, 28 
Wyo. 842, rehearing denied 206 P. 
148, 28 Wyo. 842. 

9 C.J. p 892 note 61—18 GJ. p 798 
note 66. 

lodgment against seretal Asfendaats 

In a suit to recover for work and 
material furnished In the constmo- 
tion of a house, a Judgment not only 

170J.S.-83 


against the owner of the land on 
which the house was built but 
against others is not erroneous, 
where the evidence shows that the 
others had as much, to do with the 
settlement of the plans and the mak¬ 
ing of the contract as the owner had. 
—Waese v. Pearce, 81 IlLApp. 88. 
lodgment impoBlng goaraaty 
In a suit to recover on a contract 
for roofing a house, where defend¬ 
ant claims that plaintiff’s agent had 
represented that a written guaranty 
would be given, and it appeared 
from the proof that such promise 
was within the scope of his author¬ 
ity, a Judgment may be entered in 
favor of plaintiff for the purchaae 
price and in favor of defendant by 
holding plaintiff bound by the guar¬ 
anty.—Artoraft Roofing Co. v. Hen¬ 
derson, 6 TenmApp. 99. 
sa Cal—Crotts v. Brown, 266 P. 

811, 91 CaLApp. 76. 

Hawaii.—WaU v. Campbell, 82 
Hawaii 275. 

Ky.—Corbin v. Milward, 164 S.W. 
974, 168 Ky. 808. 

9 GJ. p 891 note 46—18 CJ. p 798 
note 66, 

Plndiagi sufiloleB^ 

(1) To support judgment for 
plaintiff, 

U.S.—Hadfleld-Penfleld Steel Co. v. 
Ekatem Production Co., GGA. 
Ohio, 281 F. 882. 

CaL—^Mays v. Wana, 274 P, 1020, 96 
CaLApp. 760. 

Ma-HH- —^Favale v. SiegeL 176 NJBL 
732, 276 Mass. 309. 

Or.—Portland Pulley Co. v. Breeaa, 
199 P. 967, 101 Or. 239. 

9 GJ. p 891 note 46 [d]. 
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(2) To support Judgment for de¬ 
fendant 

IT.S.—^U. S. y. Douglas, Buchanan & 

Crow, GGA.Iowa, 61 P.2d 821. 
CaL—Maynes v. Galliano, 207 P. 

1016, 57 CaLApp. 647. 

Kan.-H8tate Bank of Dodge City v. 

Byers, 242 P. 461, 120 Kan. 8. 

(8) To Justify cancellation of con¬ 
tract by lumber company engaging 
contractor to make railroad tIes.T- 
Trcka V. Bragmans Bluff Lumber Co„ 
141 So. 81, 174 La. 631. 

(4) Subsidiary findings of master 
held to warrant holding that con¬ 
tractor intentionally failed to com¬ 
ply with contract s^nd that defanlt 
was wlUfuL—Glaser v. Schwarts, 
176 N.B. 618, 276 Maas. 54. 

C6> In an action for breach of con¬ 
tract to pay for the erection of a 
coal pocket Including extra work 
done on denoand of the owner’s en¬ 
gineer, to whose approval the work 
was subject the court's findings held 
to support its conclusions that the 
contract was not terminated or re¬ 
scinded through insistence <m such 
changes, but that plaintiff accepted 
and acquiesced in them to eecure tlie 
engineer’s approval—Young v. She- 
tucket Coal & Wood Oo., 116 A. 672, 
97 Conn. 92. 

aOb Minn.—Johnson v. Johnson, 238 

N.W. 483, 486, 184 Minn. 262. 

‘'The parttoolsr seUef to be giant, 
ed will depend upon the nature and 
extent of the delinquency and all 
equities between the parties.”— 
Johnson v. Johnson, supra. 

40i Colo.-Jones v. Panak, 268 P. 

636. 84 Colo. 62. 



C0NTRACT8-C0NTBADICTI0N 


17 C.J.S. 


Appeal and .Error. Neither a verdict nor a finding 
will be disturbed on appeal where the evidence 
thereon is conflicting.^^ A finding of a trial court 
that there was no agreement to suppress criminal 
prosecution, as consideration for a note and mort¬ 


gage, will not be disturbed on appeal where not 
clearly wrong nor will a trial court’s decision 
as to the meaning of doubtful language be disturbed 
if the language is susceptible of such interpreta- 

tion.^3 


CONTBAOTUAL. Defined by the Century Diction¬ 
ary as meaning arising from a contract or agree¬ 
ment; consisting in or of the nature of a contract.^ 
Contractual obligation. The obligation which 
arises from a contract or agreement.^ 

Other phrases: “Contractual assumption of 
xisk,”^ “contractual consideration,“contractual li¬ 
ability,”5 “contractual relationship,”® afld “contrac¬ 
tual right.”^ 

COITTBAOTITS. Latin, primarily, a drawing to¬ 
gether; and as a technical term with the jurists, a 
contract or binding agreement;® also contracts.® 

CONTEAOTUS AD MENTEM PAETIDM VEE- 
BIS NOTATAM UrtELLIGENDUd.!® 

OOKTBAOTUS EST QUASI ACTUS CONTEA 
A0TUM.ll 

CONTRACTUS EX TURPI CAUSA, VEL CON¬ 
TRA BONOS MORES, NULLUS EST.l® 

^ CaL—Clark v. Conlev School 
pist of Kem County, 261 P. 721, 

86 OaLApp. 628. 

IndL—Koslba v. Gary Wholesale Gro¬ 
cery Co.; 170 N.B. 106, 91 IndJVpp. 

71. 

Masa—Vittl v. Garahedlan, 161 N.E. 

607, 264 Mass. 1. 

9 GJ. p 892 note 47. 

OveiconUnjr of presumptloii 
The trial court's finding that a 
presumption has been overcome by 
the evidence will not be disturbed 
on appeal—Kayser v. Gorman, 44 P. 

2d lt41, $ CaL2d 478. 

4^1 Ala—Underwood v. Singer Sew¬ 
ing UfaclL Co., 145 So. 188, 226 Ala. 

680.- 

4^' Cal.—Adams v. Petroleum Mid¬ 
way Co, 270 P. 668, 206 CaL 221. 

1 . *Of the uatute of a wilr* dlstliu 
gttUdwd 

,Wa8hi—In re Hffurphys Estate, 75 P. 

2d 916, 924, quoting Oorpu Inzis. 

A' Blade LJ>. , 

81 Maas.—‘Engel v. Boston; lee Co., 

'465, <460—Cronan V. Aiiu- 
N.B. 12. 15, 285 Mass. 

V. Boston & M. R. R, 

886 , 280 Mass, 608. 

▼. MlnnesotarSouth 
hmst & .Timber Co., 177 
2^ 18^ 174 RG 97, 140 JLLJR. 


CONTRACTUS INPANTIS INVAIIDUS, SI IN 
DAMNUM BUI SPEOTET.lS 

CONTRACTUS LEGEM EX OONVENTIONE AO- 
CIPIUNT.i^ 

CONTRADICT. In practice, to disprove, or to 
prove a fact contrary to what has been asserted, 
Eight to contradict witnesses see the CJ.S., title 
Witnesses §§ 629, 630, also 70 CJ. p 1165 note 70- 
p 1159 note 84. 

CONTRADICTION. It has been said that the term 
does not necessarily mean direct testimonial contra¬ 
diction, but may be contradiction of circumstanc¬ 
es,^® and that contradiction is not impeachment.^^’ 
As applied to witnesses see the C.J.S. title Witnesa- 
es §§ 028-844^ also 70 C.J. p 1165 note 69-p 1179 
note 46. 

Contradiction in terms. A phrase of which the 

the Edd of the prator, who, through 
hla equitable powers, gave an action 
upon them.—Black L.D. 

Contractus strlctl Juris—In Ro¬ 
man law, those contracts against 
which equitable defenses could not 
be entertained, in opposition to "con¬ 
tractus bona fideL"—Black L.D. 
l(L A maxim meaning “A contract 
is to be understood according to the 
intention of the parties, expressed 
In words."—Morgan Leg.Max 
11. A maxim meaning "A Contract • 
Is, as It were, act against act”— 
Black L.D. 

lit A maxim meaning "A contract 
founded on a base consideration, or 
against good morals. Is nulL"—Black 
L.D. 

Applied In WInchcombe V. Winches¬ 
ter, Hob. 166, 16,7, 80 Reprint 818. 

13. A maxim messing "The con¬ 
tract of a minor Is invalid, if it tend 
to his Joss."—^Morgan Leg.Max. 

14 A maxim meaning ■ “Contracts 
receive legal sanction from the 
agreement of the parties.”—^Blacfc L. 
D., citing Dig. 16, 8, 1, 6. 

16. Black L.D. 

16. Idaho.—State y. Orr. 24 P.2d 
679, 68,4. 68 IdeOio 462. 

17. Neb.-rKrull v. Arman, 192 N. 
W. 961, 962; 110 Neb. 70. 


5. Aria—Fredericks v. Hammons, 
264 P. 687, 689, 83 Arlz. 810. 

Idaho.—Peterson v. Porter, 266 P. 
429, 46 Idaho 48. 

6 . La.—Succession of Manning, 171 
So. 68, 70, 186 La. 894. 

7. U.S.—Tennessee Electric Power 
Co. v. Tennessee Valley Authority, 
Tenn., 59 S.Ct 866, 870—U. S. v. 
Weaver, GGA.S.G, 86 P.2d 872, 
874. 

& Adams Gloss. 

». Black L.D. 

Contractus bonas fldel—In Roman 
law, contracts of good faith; those 
contracts which, when brought Into 
litigation, were hot determined by 
the rules of the strict law alone, but 
allowed the Judge to examine Into 
the "bona fides" of the transaction, 
and to hear equitable considerations 
against their enforcement, being thus 
opposed to "contractus strlctl Juris." 
—Black RD. 

Contractus clvlles—In Roman law, 
dvll contracts; those which were 
rwogulttd as actionable by the strict 
civil law, or as being founded upon 
a particular statute, and distinguish¬ 
ed from "contractus pratorit"- 
Black L.D. 

Contractus pratoril-In Roman 
law, those contracts which could not 
he enforced In the courts except by 
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parts are expressly inconsistent, as, for example, 
«an innocent mnrder;” “a fee-simple for life”l8 

CONTEADIOTORY. 

Phrases: ^^Clearly contradictory’’ see Clearly 14 

C. J.S> p 1200 note 99, and “contradictory judgment” 
see the C.J.S. title Judgments § 445, also 13 CJ. p 
798 note 12. 

GOIirTBAESCBlTUjiA. In Spanish law, a counter- 
writing, counter-letter, or a document executed at 
the same time with an act of sale or other instru¬ 
ment, and operating by way of defeasance or other¬ 
wise modifying the apparent effect and purport of 
the original instrument ^9 According to Escriohe 
Dicoionario, it is an instrument executed in order 
to revoke another, is usually secret, binding only 
upon the parties, and not affecting third persons. 

OONTEAFAOEBE or GOimiOFAGEBE. Also 
written “center facere.” Law Latin, in old En g liBb 
law, to counterfeit, or to imitate.^^ 

GOMTEAFAGTIO or GONTEAFAGTIOIT. A coun- 
terfeiting.21 

GONTEA FIGTIOITEM NON ADMITTITXJE FEO- 
BATIO; QUID ENIM EFFIGEEET PEOBA- 
TIO VEEITATIS, UBI HCTIO ADFEESUS 
VEEITATEM FINGIT? NAM HOTIO NI¬ 
HIL ALEUD. E8T, QUAM LEGIS ADVEESUS 
VHEITATEM IN EE FOSSIBILE EX JUSTA 
OAUSA DI8F0SIII0.22 

GONTEA FOEMAM GOLLATIONIS. In old Eng¬ 
lish law, a writ that issued where lands given in 
perpetual alms to lay houses of religion, or to an 
abbot and convent, or to the warden or master of a 
hospital and his convent, to find certain poor men 
with necessaries, and do divine service, etc., were 
alienated, to the disherison of the house and church. 
By means of this writ the donor or his heirs could 
recover the lands.®®. 

la Black L.D. 
la Black TjJ^. 

20. Adame Gloss. 

18 aJ. p 798 note-18. 

SI. Wharton L.Lex. ' 

"Ooatxafaotlo siBlMl rsgl»-coim- 
terfeltlnff the king's seaL"—Black L. 

D. 

sa A meaning “Proof la not 

admitted against fiction, for what 
could the evidence of truth effect, 
where fiction supposes against tru^? 

For fiction Is no other than an ar¬ 
rangement of the law against truth, 

In a possible matter, arising, from a 
Just cause.’'“Tayler L-Gloss. 


GONTEA FOEMAM FEOFFAMENTI. In old 
English law, a writ that lay for the heir of a ten¬ 
ant, enfeoffed of certain lands or tenements by 
charter of feoffment from a lord to make certain 
services and suits to this court, who was afterward 
distrained for more services than were mentioned 
in the charter.®^ 

OONTEAFUEEO. In Spanish jurispmdence, ac¬ 
cording to Escriehe, the breach or infringement, 
of some law by an official or a private individnaL 

CONTEAINTE PAR COEPS. In French law, the 
civil process of arrest of the person which is im¬ 
posed upon vendors falsely representing their prop¬ 
erty to be unencumbered, or upon persons mortgag¬ 
ing property which they are aware does not belong 
to them, and in other eases of moral heinousness.®^ 

GONTEA JUS OIVILIS EEGULAS PAGTA OON- 
VENTA EATA NON EABENTUE.®® 

GONTEA LEGEM FACIT. QUI ID PACIT. QUOD 
LEX PEOHIBET; IN FEAUDEM VEEO, 
QUI, SALVIS VEEBIS LEGIS, SENTENTI- 
AM EJUS OIEOUMVENIT.®7 

GONTEAUGATIO. literally “Counter-binding.’' 
In old English law, counter obligation.®® 

CONTBAMANDATIO. A countermanding.®® 

GONTEAMANDATUM. A oonntermand, or a new 
or opposite Section. In practice, an order made 
contrary to a former one, for the purpose of avoid¬ 
ing or suspending it,'the revocation of a thing done 
or to be directed to be done before;®® also a lawful 
excuse, which a defendant in a suit by attorney al¬ 
leges for himself to show that the plaintiff has no 
cause of complaint.®! 

CONTRA NEGANTEM PEINGIPIA NON ESI 
DISPUTANDUM.®® 

,—au .obligation Is, as It were, a 
counter-binding and it has four spe- 
I eies by which it Is contracted, and 
several vestments.”—^Adams Glosa., 
citing Fleta lib 8 c 6S ft L 
Blaok L.D. 

In old English law, the respiting 
of a defendant, or giving him fur¬ 
ther time to answer, by counter¬ 
manding the day fixed for him to 
plead, and appointing a new day; a 
sort of imparlance.—^Blaek LJ>. 

30i. Adams Glosa 
sa. Kack Ii.D. 

33. A meaning “There Is no 


38. Black L.D. 

3^ Black Ii.D. 

35. Black UD. 

36. A maxim meaning “Agreements 
made contrary to the civil law are 
not to be construed, as vaUd.’’—Mor¬ 
gan Leg.Max. 

87. A meaning "He acts 

against the law, who does that which 
the law forbids; but he acts Iri fraud 
of the law who, saving the words 
of the law, dreumvents Its mean- 
- ifig.“—Adazos Gloss. 

38. Blaok LJD. 

“Bst obligatlo quasi contra- 
llgatlo, et quatuor habet species qul- 
bus contrahltur, et plura vestlmenta 
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COIITEA NON VALENTEM 

OONTBA TXaS YALENTEJA AQtEBE NON CUB- 
MT PEjESOEIPTIO.38 

OONTBAPLAGITUM. In old English law, a oonn- 
ter-plea.3* 

OONTBAFOSinO. In old English law, a eonnter- 
positlon; hence a plea or answer.33 

CONTBAQUEBELTiA. In Spanish law, as defined 
in Escriche Diecionario, a counter accusation by the 
accused against his accuser in the same court. 

OONTBAB£FIiIGA. In the Spanish law, according 
to Escriche, the fourth pleading, corresponding to 
the surrejoinder of common law and designed to 
meet the averments of the replica or third pleading. 
Although the terms "duplioa” and “duplicacidn,” as 
applied to this pleading, have been critieized, the 
former is the one used in Articles 547-^9 of the 
Spanish law of civil procedure. 

CONTBABIENTS. This word was used in the 
time of Edward 11 to signify those who were oppos¬ 
ed to the government, but were neither rebels nor 
traitors.36 

(WNTBABIOBITM CONTEARIA EST BATI0.37 

OONTBABOTDLATOB. Law Latin, the keeper of 
a counter-roll, the keeper of a roll intended as a 
check upon another's roll or check, hence in old 
English law, a controller or comptroller, an officer 
who took notes or survey of the accohnts, rolls, re¬ 
ceipts, etc., of other officers as a check upon fraud 


AGERE, ETC.-CONTBAB7 17 C.J.S. 

or deceit, or to the intent to discover him if he dealt 
amiss one whose business it was to observe the 
money which the collectors had gathered for the use 
of the king or the people.®® 

OONTBABOTULUS. Law Latin, a counter roll; 
and in English law and practice, a roll kept by an 
officer as a check upon another officer’s roll.'*® 

OONTBABT. Against also in conflict with, op-, 
posed or in opposition to.*® 

Contrary to the general laws of the land. A term 
found in some text books and older English cases, 
which has been restricted by the courts to mean 
nothing more than an excessive jurisdiction, or ah 
excess of jurisdiction.*® 

Other phrases: "Contrary intention” see the CJ. 
S. title Statutes § 329, also 59 C J. p 977 note 23, 
“contrary to law” see the C.J.S. titles Customs Du¬ 
ties § 256, also 17 C.J. p 669 note 37, Criminal Law 
§ 1451, also 16 C.J. p 1178 notes 53-60, Indictments 
and Informations § 51, also 31 O.J. p 616 note 57 
[a] (2) and New Trial § 68, also 46 C.J. p 167 note 
2S-p 170 note 39, “contrary to law and evidence,”** 
“contrary to public pokey,”*® "contrary to the evi¬ 
dence” see the C.J.S. titles Criminal Law § 1452, al¬ 
so 16 C.J. p 1178 note 61-p 1181 note 81, and New 
Trial § 70, also 46 C.J. p 170 notd 40-p 186 note 19, 
“contrary to the form of the statute” see the G.J.S. 
title Indictments and Informations § 51, also 31 G. 
J. p 615 note 33-p 616 note 60, “contrary to the 
laws of the church,”*® and “contrary to the public 


disputing against one who denies 
first principles."—^Black L.D. 
sa. A maxim meaning 'Trescrip- 
tion does not run against a party 
who is unable to act”—Broom I*eg. 
llax. 

Otherwise rendered 

"No prescription runs against a 
person unable to bring an action.”— 
Black L.D.—18 C.J. p 799 note 67 
[al. 

Applied in Taylor ▼. Succession of 
Sweetman, 167 So. 481, 433, 184 La 
755, Quoting Corpus ffttrla—Cruze v. 
Life Ina C3o. of Virginia, La.App., 
184 So. 786, 787—^Frelman v, Parish 
of Lafayette, LaApp., 177 So. 877, 
878—Succession of Kretzer, LaApp., 
170 So. 906, 907—13 aJ. p 799 note 
67. 

Igfc Blade L.D. 

"te yytloe 

; v^WWiere a party demands oyer, if 
party demanded has any matter 
to allege as a ground why 
0 ^ oahuot be demanded, he may 
pWrmvdh'matter and the allege-| 
tion. l8'oalled a ‘contraplacitum toj 


the oyer;' also counter-pleas, la the 
old actions, were a kind of replica¬ 
tion. and were used particularly as 
answers to aid-prayer,”—Adams 
Gloss. 

35. Black L.D. 

36. Black LJ>. 

37. A maxim m^ing 'T?he reason 
of contrary things is contrary."— 
Black L.D. 

38L Adams Gloss. 

39. Black L.D. 

Oootcarotvlstor oustnmMiun—In 
old English law, controller of the 
customs.—Burrill L.D. 

Contzarotulator hospitli domlni 
regls—^In old English law, the con¬ 
troller of the king's household.— 
BunlU L.D. 

Oohtzarotnlatoz pipes—an officer of 
the exchequer who wrlteth out 
summons twice every year to the 
sheriffs to levy the rents and debts 
of the plpa—^Black L.B. 

Hh Adams Gloss., nlting Bracton 
vol 121b, 140b. j 
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[41. Vt—Daniels v. Preston, 148 A, 
285, 102 Vt. 887. 

4S. Black L.D. 

48. N.T.—Peo. V. Davy. 94 N.t.S. 
1087, 1089, 106 App.Div. 698—Peo. 
T. Fitzgerald, 76 N.Y.S. 866, 868, 73 
App.Dlv. 889. 

44 Minn.—Bonim v. Minneapolis, 
St P. & S. S. M. By. Co., 238 N.W. 
4, 8, 184 Minn. 126. 

45. Varying slgnlflcanoe 
"Contrary to public pollcsr’ . . . 

means a good' public policy. This 
phrase has no fixed legal slg^flcance. 
It varies, and must vary, with the 
changing conditions and laws of civ¬ 
ilizations and peoples. But we have 
been unable to discover any thing In 
the contract made the subject of de¬ 
fense to this action unconscionable, 
contrary to law, or subversive of 
morals or good government.”—Chi¬ 
cago, B. & Q. R. Co. V. BeU, 62 N.W. 
314, 818, 44 Neb. 44. 

46, iKost be against oflolal anthois. 
ity 

“Temporal action opposed by the 
priest la not enough to constitute 



CONTBARY^ONTEArENIRE 


interest.”^7 

CONTEA SPOLIATOEEM OMNIA PE^SUMDN- 
TUE.48 

OONTEAT. In French law, a contract. These 
are of the foUowing varieties; (1) Bilateral, or 
synaUagmatiqne, where each party is bound to the 
other to do what is just and proper; or (2) uni¬ 
lateral, where the one side only is bound; or (3) 
commutatif, where one does to the other something 
which is supposed to be an equivalent for what the 
other does to him; or (4) al4atoire, where the eon- 
'sideration for the act of the one is a mere chance; 
or (6) contrat de bienfaisance, where the one party 


procures to the other a purely gratuitous benefit; or 
(6) contrat h titre onereux, where each party is 
bound under some duty to the other.^9 

OONTEATA. In Spanish law, as defined in Es- 
criche Diccionario, the writing or instrument which 
evidences and embodies a contract; also the con¬ 
tract itself, especially when it has to do with mat¬ 
ters and xmdertakingB of the public treasury. 

CONTEATALLIA. In old Engliab law, a counter- 
tally; a term used m the exchequer.®® 

COITFEATENEEE. To hold against; to with- 
hold.5l 


CONTRATOS 


This title which is fully set out in 13 CJ., pages 
802-817 deals with the various elements as well as 
the nature and requisites of contracts under the 
Spanish and other Gvil Law as one of thfe several 
sources Of obligations. 

As stated in 13 Corpus Juris page 802 a "contra- 
to,” or “contractus” the Latin equivalent, defined 
ante p 1314 notes 8 and 9, or “contrat,” the French 
equivalent, defined above under note 49, in Spanish 
and other civjl law, is one of the several sources of 
obligation, whose nature and requisites under the 
civil law are analogous, or correspond in general, to 
those of the common law, for the latter derive from 
the former; and is similarly defined by Escriche, 
followiug the Spanish Civil Code Article 1254, as 
“an agreement by which one or more persons under¬ 


take with another or others to give, do, or refrain 
from doing something.” The cMef requisites of a 
“contrato,” briefly discussed in 13 Corpus Juris pag¬ 
es 803-807> are consent, parties, object, and “cause,” 
this last term being analogous to, although not strict¬ 
ly the equivalent of, the common-law consideration. 
The form, classes, interpretation, and operation of 
contratos in the Spanish and other civil law, as well 
as the duties and obligations thereunder, the rights 
arising therefrom, and the assignment, discharge, or 
extinction thereof, are discussed in 13 Corpus Juris 
pages 807-817, with citation of the applicable arti¬ 
cles of the various civil codes of the civil law ju¬ 
risdictions; and analogous subject matter in com¬ 
mon law jurisprudence is treated in the title Con¬ 
tracts ante. 


OONTEAVENINQ EQUITY. A right or equity, 
in another person, which is inconsistent wi^ and 
opposed to the equity sought to be enforced or rec¬ 
ognized.®* 


OONTEAVENIEE. Latin, in old English law, to 
contravene, to come or go against, to violate.®* 
Sometimes the component parts of this word are 
separated by an intervening word, as “<;ontra pras- 


any violation of the organic law ofi 
the society. Even If he had gone 
further and forbidden It, It would re- 
Lialn necessary to show that It was 
In the exercise of actual official au¬ 
thority In order to make the action 
taken a violation of canonical law. 
Personal or purported official author¬ 
ity falling short in Its exercise of a 
prohibitory command is all the rec¬ 
ord sets forth.”—WlltowskI v. Wo- 
JclechowsM, 149 A. 606, 608, 84 N.H. 
262. 

417. Most be reasonably Interpreted 
It has been said that, In the con¬ 
nection In which the phrase bad been 


used ‘“contrary to the public Inter¬ 
est’ .. . must be given a rea¬ 
sonable Interpretation. As the pro¬ 
visions of the ordinance represent a 
declaration of public Interest, any 
variance would In some measure be 
contrary thereta . . . The words 
. . . should be Interpreted to 
mean what In the judgment of a rea¬ 
sonable man would unduly, and in a 
marked degree conflict with the or¬ 
dinance provisions."—HefCernan v. 
Zoning Board of Review of City of 
Cranston, 144 A. 674, 676, 50 R.I. 26. 
As related to soning ordinances see 
the C.J.S. tiUe Municipal Corpora- 
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tlons S 226, also 48 C.J. p 885 note 
67, p 886 note 76, p 837 note 87. 

40L A maxim meaning “All things 
are to be presumed In disfavour of 
the spoliator."—Craig v. Anglesea, IT 
How.SLTr. 1189, 1480—18 C.J. P 801 
note 92. 

49w Black L.I>. 

Sa Black L.D. 

61. Black L.D. 

50.. Black Ii.IX 
6 & Adams Gloss. 



CONTBAVENIBB-CONTRIBUTE 


17 C.J.S. 


dicta venire.”^^ 

CONTBAVEiniON. In Frencli law, an act whicli 
violates the law, a treaty, or an agreement which 
the party has made; that infraction of the law pun¬ 
ished by a fine which does not exceed fifteen francs 
and by an imprisonment not exceeding three 

In Scotch law, the act of breaking through any 
restraint imposed by deed, by covenant, or by a 
court particularly any act by an heir of entail 
in opposition to the provisions of the deed of en¬ 
tail; also, the action founded on the breach of law- 
burrows.57 

CONTBA VEBITATEM LEX inTNQTTAM All- 
QTTID PEBMITTIT.BB 

CONTBAXI8SE TTNUSQUISQUE IN £0 LOCO 
INTELUOITUB, IN QUO SOLVEBET SE 
OBLIGAVIT.69 

CONTBE. See Conter or Contre ante p 176 note 
27. 

OONTBECTABE. Latjn, in the civil law, to handle, 
take hold of, or meddle with; in old English law, 
to treat®® 

CONTBEOTATIO. In the civil and old En glish 
law, touching, handling, meddling; hence the act of 
removing a thing from its place in such' a manner 
that, if the thing be not restored, it will amount to 
theft«i 

OONIBEOTATIO BEI ALIENS, ANIMO FU- 
BANDI, EST FCBTm®2 


OONTBEFA^ON. In .French law, the offense of 
printing or causing to be printed a book, the copy¬ 
right of which is held by another, without authority 
from him.®S 

CONTBEFAIBE. French, to imitate, or counter¬ 
feit.®^ 

CONTBE-MAITBE. Literally “The eountermas- 
ter.” In French marine law, the chief officer of a 
vessel, who, in case of the sickness or absence of 
the master, commands in his place;®® also the sec¬ 
ond officer in command of a ship,®® 

CONTBIBnOl6N. Spanish, literally “Contribu¬ 
tion ;”®7 and so by analogy, in Spanish law, ac¬ 
cording to Escriche, a tax, which must be authorized 
by general law, generally passed pursuant to a 
budget submitted to the legislature.®® 

Confribuddn urbana. A city tax.®® 
CONTBIBUTE. 

Preset Tense 

To furnish as a share or constituent part of any¬ 
thing; to give in aid of some object; to give (mon¬ 
ey or aid) for a specified object, as to contribute 
food or fuel to the poor; to give or grant in com¬ 
mon with others; to give to, or supply as part of, 
a common stock or for a common purpose; to have 
a share in any act or effect, or to lend assistance 
or aid;7® to supply a i^are or proportional part of 
money or property toward the prosecution of a com¬ 
mon enterprise or the discharge of a joint obliga¬ 
tion;'^! also to forfeit, surrender, or yield up."^® 
In particular connections, “contribute” implies a 
causal connection,7® an ownership of an interest in 
a business,^^ and substantial and vital aid and sup- 


54. Burrill LJ3. 

66 . Black LD. 

6 & Black L.D. 

67. Wharton L.Lex 

SSL A maxim meaning “The law nev¬ 
er suffers any thing contrary to 
truth.”—^Morgan Leg.ACsz. 

6 & A maxim meaning “Everyone Is 
understood to have contracted in 
that place where he has hound him¬ 
self to pay.”—Tayler L,Gloss.—18 a 
J. p 818 note 12. 

, 0Ol Black L.D. 

Imale oonllaotet—or shall ill 
,^swet'—Black KD., citing rieta Ub 

. 3^1a^ L.D. 

eA' ^ meanins “The touch- 

ol, another's prop¬ 


erty, with an intention of stealing, 
is theft”—Black L.D. 
eSL Black L.D. 

6 A Burrill L.D, 

See also Contrafaoere ante. 

65h Black UD. 

68 . Bouvier LJ>. 

67. Yel&squez Spaoish-Engllsh T>. 

68 . “ContiibuclCn de bienes inmue- 
bles, cultivo y ganaderla”—a tax on 
land and live stock introduced as a 
part of the new fiscal system about 
the middle of the nineteenth cen- 
tury.T-Bscrlche Bicdonario. 

69. Philippine.—Compafi&. General 
de Tabacos v. Manila, 12 Philip¬ 
pine 897. 

7a Jowa.—Ellsworth College v. j 
Carleton, 160 N.W. 222, 224. 178 
Iowa 845. 


Nev.—Guistl V. Gulstl, 171 P. 161, 
168, 41 Nev. 849. 

N.T,—^In re De Lano’s Estate, 262 N. 

T.S. 861, 867, 140 Mlsc. 748. 

S.a—Sharpton v. Augusta & A. R. 

Co., 61 S.E. 553, 666, 72 S.C. 162. 
S.D.—^Fletcher v. South Dakota Cent 
R. Co., 166 N.W. 3, 6, 36 S.D. 401. 
Tex.—James McCord Co. v. Citizens' 
Hotel Co., Civ.App., 287 S.W. 906, 
909—Citizens’ R. Co. v. Creasy, 
CivApp., 27 S.W. 945. 

71. Tex.—James McCord Co. v. Citi¬ 
zens’ Hotel Co., Clv,App., 287 S.W. 
‘ 906,' 909. 

73. Ohio.—Krueger v. Krueger, 146 
N.E. 768, 766, 111 Ohio St 869. 

7a Conn.-M2onnellan v. Coffey, 187 
A 901, 908. 122 Conn. 136. 

74. Mo.—^Mack v. Wurmser, 86 S. 
W. 221. 222, 186 Mo. 68. 
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CONTRIBXITE 


17 C.J.S. 

port.75 The term has been distinguished from 

^‘loan.”76 

Phrases: "Contribute to civic enterprises,”77 ^nd 
"shall equaUy contribute ;”7 8 also "contributes to 
his or her support,”79 "contributes to the support of 
its parents,”80 and "indirectly contributes.”*! 

Oontiibiited 

It has been said that "contributed” implies coop¬ 
eration or concurrence,82 and is equivalent to "caus¬ 
ed” see Cause 14 C.J.S. p 52 note 87. 

Phrases: "Contributed as part of the capital” see 
Capital 12 C.J.S. p 1127 note 93, "contributed by 
the employee,”83 "contributed, to,”*4 "contributed 
to cause,”** " ‘contributed* to the erection,*’*8 “con¬ 


tributed to the injury,”87 “contributed to the intoxi¬ 
cation,”** “directly contributed to,”*3 "materially 
‘contributed* ... to the ailments,’*30 and "to be 
contributed.”®! 

Contributing 

In a particular conneetion, “contributing” signi¬ 
fies a causal connection,® 2 and has been held to be 
sometimes equivalent to "cooperating”®* and "in- 
struniental.**9^ 

Phrases: “Contributing cause” and "contributing 
proximate cause” see Cause 14 CJ.S. p 48 notes 46, 
47, “contributing insurance,”®* "contributing mem¬ 
ber” see the C.J.S. title Insurance § 1476, also 13 
C.J. p 819 note 41, and “substantial contributing 
factor.”® ® 


75. N.T.—People V. TutMlL 81 N.T. 
650, 561. 

76. Mo.—Mack V. Wurmser, 86 S. 
W. 221, 222. 135 Mo. 58. 

Nev.—Guisti v. Gulstl, 171 P. 161, 
163, 41 Nev. 849. 

77. Tex.—A. J. Anderson Co. v. 
Citizens Hotel Co., Clv.App., 8 S. 
W.2d 702, 704. 

78. Ohio.—^Krueger v. Krueger, 145 
KE. 763, 755, 111 Ohio St 369. 

76b Ga.—^Daniels v. Savannah, F. & 
W. TL Co., 12 S.EI 365, 86 Qa. 236, 
287. 

86. m.—^Metal Stampings Corpora¬ 
tion 7. Industrial Commission, 121 
N.E. 268. 269, 286 111. 628. 

81. Utah.—Browning v. Buultahle 
Life Assur. Soc. of Halted States, 
80 P.2d 848, 35L 


82. Tex.—Citizens By. Co. v. Crea¬ 
sy. Clv.App., 27 S.W. 945. 

83. Mass.—Correia's Cise, 175 N.B. 
731, 732, 275 Mass. 340—In re Mc¬ 
Mahon, 118 N.E. 189, 190, 229 Masa 
48. 

84. Tex.—Citizens’ R. Co. v. Cteasy. 
Clv.App., 27 S.W. 945. 

13 C.J. p 818 note 40 [b], 

85b "Causa” synonymbus 
Ark.—^Missouri Pac, E. Co. v. War¬ 
rick, 262 S.W. 644, 647, 164 Ark. 
668—Prescott & K W. R Co. v. 
Henley. 185 S.W. 616, 618, 124 Ark. 
118. 

86. Nev.—Gulsti V. Gulstl, 171 P. 
161, 168, 41 Nev. 849. 

87. Mo.—King 7. Lusk, App., 196 S. 
W. 67. 70. 

S.C.—^Ford 7. Atlantic Coast Line R. 
go., 168 S.E. 143, 157, 169 S.a 41. 


8 SL Ma—^Bush r. Murray, 66 Ma 
472. 

89. Mo.—^Evans 7 . Kluamever, 266 
S.W. 1036, 1038, 301 Mo. 852. 

“Proximate cause” synonymous see 
Cause 14 C.J.S. p 46 note 95. 

90. Pa.—^Roebuck 7. Swift & Co., 
Super., 3 A.2d 953, 955. 

91. Wls.—^In re Prange’s Will, 243 
N.W. 488, 491, 208 Wls. 404. 

92. Conn.—Connellan v. Coftey, 187 
A. 901, 903. 122 Conn. 136. 

93. Iowa—^Albert v. Maher Bros. 
Transfer Co., 248 N.W. 661, B83, 
216 Iowa 197. 

94b Iowa—Albert 7. Maher Broa 
Transfer Co., supra 

95. U.S.—^Turk 7. Newark Fire Ina 
Co., D.aPa, 4 P.2d 142, 144. 

96. Conn,—Connellan 7. Coffey, 187 
A. 901, 903, 122 Conn. 186. 
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Contract . 289 

Contract of debt. 289 

Contracted . 290 
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Contractual . 1314 

Contractual obligation . 1314 

Contractus . 1314 
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intelligendus . 1314 
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Contractus inf antis invalidus, si in dammiTn 
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INDEX TO C30NTEMPT 


Abatement and revival, proceedings to punish, § 68 
Ability to comply, 

Allegation of as essential, § 72, p. 93 
Contempt for disobedience as dependent on, § 19 
Judgment as required to show, § 86, p. 124 
Warrant of committnent as required to show, S 
88, p.'130 

Absence of attorney from court, $ 2S, p. 36 
Absence of controversy, obtaining opinion of court as 
. contempt, § 10. 

Abstract of record, requisites of, § 122 
Abstraction of court records, contempt resulting from, 

M 

Abuse of process, § 10 

Accomplice, corroborative evidence as necessary to 
support conviction on evidence of, § 84, p. 116 
Accusation, 

Amendment or withdrawal, § 73 
Necessity of, indirect or constructive contempt, § 
71 

Requisites and sufficiency of, § 72, p. 88 
Acts constituting contempt, §S 8-32, pp. 9-47 
Actual controversy, etistence of as essential to ap¬ 
pellate juris'dictlon in contempt proceeding, § 113 
Administration of justice, obstructing as contempt, 
58 

Criminal contempt, 15 

Administrative order, violation of, 512, p. 14, n. 90 
Administrators. Executors and administrators, post 
Admissions, 

Allegations of charge not denied in answer, f 83, 
p. 107 

Petition or other pleadings as waived by, 5 *4 
Advice of complainant defense of, 5 89 
Advice of counsel, 

Defense of, § 88 , 

Nominal punishment in respect to acts committed 
in good faith under, § 98, p. 143, n. 69 
Advisement, modification of judgment In case under, 
§ 86, p. 126 

Advisory opinion, verdict of jury as, 5 85 , p. 120, n. 

84 • 

Affidavits, 

Admissibility in evidence, § 84, p. 112 
Amendment or withdrawal, proceedings to pnn* 
Ish, § 73 

Defense set up by way of, § 83, p. 107 
Direct contempt, necessity of, § 71 
Piling of, necessity. 5 75 
Indirect or constructive contempt, *71 
Information accompanied with, necessity, 5 72, p. 
95 

Quashing or vacating proceedings out 5 ^. 
Requisites and saffldency of, 5 72, p. 88 


Affidavits—Continued, 

Submission of case on, oral hearing as waived 
by, § 85, p. 117 

Waiver of want of or defect in, 5 74 
Affirmative defense, burden of proof as to, § 84, p, lU 
Agents, liability for contempt, § 34 
Aggrieved parties, proceedings for civil contempt in¬ 
stituted by, 5 63 
Alimony, 

Commitment for failure to pay, 

JaU liberties, § 101 
Opportunity, 5 88, p. 129 

Definite term of imprisonment on contempt for 
failure to pay, 5 88, p. 131 

Alteration of court records, contempt resulting from, 
§8 

Alteration of judgment, power of court as to^ 5 

p.126 

Alternative judgments or orders, 

Authority for, 5 86, p. 126 
Commitment, validity of, 5 P-129 
Pallure to obey, § 12, p. 16 
Amended pleadings, verification of as essential, 5 72, 
p. 96 

Amendment, 

Accusation or affidavit, 5 73 
Commitment issued on judgment for direct con¬ 
tempt, 5 88, p. 129 
Interrogatories, § 82 
tlecord on appeal, § 122 

AmtH curiae, report of attached to information as 
subject to consideration by court, | 72, p. 90 
Animus, admissibility of evidence as to, 5 P- 112 
Answer 

Admissibility In evidence, f 84, p. 112 
Attachment to enforce, requisites of, 5 78 
Conclusiveness of, 5 88, p. 107 
Defense set up by way of, § 83, p. 107 
Interrogatories, requirements as to, 5 82 
Plea of guilty by, hearing as not essential, '5 85, 
p. 117 

Requisites and sufficiency, § 88, p. 107 
Right of defendant to file, 5 83, p. 106 
Traverse of, 5 83, p. 109 
Appeal and error, 

See, also, Review, post 
Abstract of record, § 122 
Asfflgnment of errors, 5128 
Bond, liabilities on, 5126 
Ck)sts, remedy for failure to allow, {127 
Decisions renewable, § 114, pp. 152-165 
Determination and disposition of cause, | 125 
Determination of app-dlate court before pro- 
noundi® sentence, 5 86, p. 122 
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AK)efil and error—Continued, 

Discretion of trial court as reviewable, 8 124, p. 
170 

BfFeet of appeal, § 58 
Entitling cause, § 112 
Extent of review, § 124, pp. 164-171 
Harmless error, § 124, p. 170 
Jurisdiction as subject to review, § 124, p. 168 
Jurisdiction of lower court raised on appeal, § 
119 

Jurisdiction to review, $ 113 

Law questions, review as limited to, $ 124, p. 168 

Limitation as to, 8 124, p. 165 

Modification of judgment on appeal, § 125 

Parties, 8 120 

Persons entitled to review, 8 120 
Presentation of grounds of review, § 119 
Presumptions, 8 124, p. 167 
Becord, 8 122 

Record for review, right of accused to make, 8 
85, p. 117 

Reservation of grounds of review, 8 119 
Review of contempt proceeding by, § 116 
Bight of review, 8 112 
Scope of review, 8 124, pp. 164r-171 
Supei'sedeas, 8 121 
Transfer of causes 8 121 
Appearancei 

Attachment to enforce, requisites, 8 78 
Necessity and sufBcIenc^ of, 8 81 
Appellate court, jurisdiction to e^orce substituted 
Judgment by contempt proceedings, 8 64 
Application for discharge, requisites of, 8 HO 
Apportionment of fine, judgment for purpose oA 8 96, 
p. 124 

Arbitrary power to punish for, 8 48, p. 68 
Argument of counsel, rights as to, 8 SS^ p. 120 
Arraignment, 8 81 
Arrest, 

Authority of court to make, 8 76 
Direct contempt, warrant of as essential to pun- 
Ishment, 8 77 

Juror engaged In trial of cause, 8 22, p.‘ 80 
Assault and battery, juror, 8 22, p. 80 
Assignment, right to enforce decree by punishment 
for contempt, 8 63 

Assignment of errors, requisites as to on appeal or 
error, 8 123 
Attachment, 

Appearance in proceedings begun by, S.81 
Direct contempt, warrant as unnecessary for pan^ 
Ishment of, § 77 

Enforcement of money decree by, 8 76 
Failure to comply with order to pay mmiey, 8 13 
Hearing on application, § 80 
Interference with property under levy of, 8 21 
Interrogatories as essential in cases begun by, 8 
82 

Return, § 79 
Service of, 8 79 

Service of notice of application for, 8 TO 
; Sufficiency of, 8 78 

to hifiuence jury, § 22, p. 28 

of witnesses, prevention of, § 31 
Atonement, judeAannt on application for rdease in 
case of, 8 86, p. 127 


Attorneys at law. 

Acts done by attorney without knowledge of 
client, 8 10 

Advice to client as contempt by attorney, § 12, 
p. 17, n. 16 

Censure as adequate punishment, 8 98, p. 141, n. 
60 

Disbarment, post 

Holding one’s self out as, evidence required to 
support conviction for contempt, 8 94, p. 
116 

Liability for contempt, § 35 
Misapplication or misappropriation of fnnds by 
attorney, Inability to comply with order for 
repayment, § 19 
Misconduct, § 25, p. 85 

Misquoting record, presumptions as to, 8 94, p. 
Ill, n. 67 

Presumptions as to sincerity in acting for client, 
§ 84, p. Ill 

Representation by, 8 81 
Service of process on, dvll contempt, 8 79 
Simultaneous hearing of contempt proceedings 
with proceedings to discipline, § 95, p. 121 
Suspension from practice as punishment for 
contempt, § 92, n. 93 
Attorney’s fees, 

Allowance as part of costs, 8 127 
Inclusion In fine as part of costs, 8 90 
Authentication, record on appeal, 8 1^ 

Bail, 

Admission to, § 81 

Bond forfeiture, punishment undimin idle d by, 8 
98, p. 140, n. 56 
Fictitious ball, 8 20 

Becommltment of accused released on, 8 98, p. 
127 

Service of attachment by taking of, 8 79 
Waiver of defects in accusation or affidavit by 
giving of, 8 74 

Ballots, recounting of in contempt proceeding against 
election judges, § 85, p. 120 
Bankruptcy, referees, power to punish, 8 50 
Bench warrant, arrest under as not commitment, 8 
88, p. 127 
Bill of exceptions, 

Requisites of, § 1^ 

Review of contempt proceedings on, § 118 
Bill of particulars, application for as remedy in re¬ 
spect to charge considered Indefinite, 8 72, p. 92 
Bill of rights, limitation on power of court to punish 
for contempt, 8 90 
Bond, 

Appeal, liability on, 8 126 
Stay of judgment requiring, 8 121 
Books and records, violation of order to permit ex¬ 
amination, all^atlons in respect to as sufficient, 
§ 72,-p. 93 

Breach of contracts, 8 32 
Bribery, 

Jury, attempt as, 8 22, p. 29 
Witnesses, Interference by means of, S 31 
Briefs, 

Insulting or Impertinent language In, 8 28, p. 88 
Requisites as to on appeal, 8 112 
Burden of proof, 8 94, p. 110 
Censurable conduct, refusal of discharge from im¬ 
prisonment because of, 8 108 
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Censure of attorneys, pnnishmsit by as adequate, § 

98, p. 141, n. 60 

Certain^?, order or warrant of commitment, § 88, p. 

128 

Certification, record on appeal, § 122 
Certiorari, 

Condusiveness of record on, S122 
Beview by writ of, § 117 
Filing of pleadings, § 112 
Scope and extent of review on, $ 124, p. 168 
Chambers, 

Contempt in presmice of judge at, § S 
Power of ju^ in to punidi, § 54 
Chancery, power of court of to punish, § 

Change of conditions, defense of, S 40 
Change of judges, proceedings punish, § 66 
Change of venue, 

Afiidavits or motions for, } 28, p. 39 
Proceedings to punish, § t6 
Circuit courts, power to punish for contempt, i 44 
Circumstantial evidence, sufficiency to prove con¬ 
tempt, § 84, p. 116 , V * 

Citation, accusation as sufficiently presented by, ! 

72, p. 89 • 

City courts, power to punish for contempt, § 46 
Civil contempt, 

Abatement of proceedings, I 68 
Admissibility of evidence, J 84, p. lU 
Arraignment in, j 81 

Burden of proof in proceeding for, § 84, p. 110 
Conclusiveness of answer in, 8 83, p. 108 
Costs, 8 127 

Criminal contempt distinguished, 8 5 
Defined, 8 6 . « 

Fines, statutory limitation as having no appU- 
cation to, 8 30 

Imprisonment for, 5 ^ . o « w 

Inherent power to punl^ tot, 8 43, p. 

Initiatory accusation, requisites and sufficiency. 

Interrogatories as unnecessary in cases of, 8 82 
Nature of offense, 8 7 
Parties to proceedings, 8 03 

Preservative natureofpunitimenU 91 

Presumptions In proceedings for, 8 84, p, UU 
Proceedings for, 8 62, p. 78 
Recitals in final order, 8 86, p. 125 
Record on appeal, requisites, 8 122 
*R,pTnp dlal nature of, 

Proceedings, 8 62, p. 78 
Punishment, 8 91 
Beview, § 116 

Sufficiency of evidence in proceeding for, 8 84, p. 

114 

Venue, § 66 , io r, 

Violation of court order, 8 12, P. 17 
Civil proceedings, criminal contempt arising in course 
of, 8 6 

Classification, 8 2 * «> n 74 

Criminal or dvil proceedings, 8 p. 74 
Clerks of election, UabiUty for contempt^ ® . oa 

p. 123, n. 28 ^ . flo « M 

Collateral proceeding, nature of, 8 62, p. 73 
Collateral (piesUona, coaaltoatlon not glren to on 
bearing for contempt, { 66, p. m 

10^0 


Collection of fines, § 92 
Commissioners, power to punish, 8 50 
Commitment, 

Alternative order of, 8 88, p. 129 
Amendment of order, § 88, p. 129 
Certiorari as method for review of sufficiency, 8 
117 . _ 

Direct contempt, verbal order as sufficient, 8 88, 

p. 128 

Formal warrant of as essential to restraint or 
imprisonment, 8 88, p. 127 
Judgment as not essential to punishment when 
made, 8 86, p. 122 
Modification of order, § 88, p. 128 
Nonpayment of fine, 8 102 
Order of, 8 88, pp. 127-131 
Bendition and entry of order, 8 88, p. 128 
Bequisites and validity of order of, § 88, p. 128 
Common law. 

Criminal nature of contempt of court at, 8 7, n. 

36 

Procedure as governed by rules of, 8 62, p. 72 
Purgation by oath under, 8 83, p. 108 
Beview under, 8 112 
Communicating with judge, 8 25, p. 34 
Compliance with court order, purging of contempt 
by, 8105 
Concealment, 

Prevention of service of subpoena by, 8 29 
Subject matter of litigation, 8 H 
Conclusions, 

Admissibility of evidence asto, S84,p.ll2,n.83 
Findings operating as insuffident to support 
judgment, 8 85, p. 122, n. 9 
Order of commitment containing as insufficient, 

§ 88, p. 180, n. 33 
Condusiveness, 

Answer, 8 83, p. 107 
Eecord on appeal, 8 122 
Concurrent sentences, setting aside of one on appeal. 

Conditional judgments or orders, authority for, 8 86, 

Oonffitiens, discharge from imprisonment, 8 HI 
Condonation, postponement of hearing as constituting. 

Conduct' instituting eontempt, |8 8-32, PP-9-47 
Confession of guilt, failure or refusal to file answer 
as, 8 83, p. 107 . . . 

Confrontation of witnesses, right of accused to, 8 85, 

p. 118 ^ ^ ^ 

Consent of complainant, defense (tf, 8 so 
Consequential contempt, defined, 8 4 

furtherance as essential to consti¬ 
tute coutempt, 8 8 

Constitutional provisions, . m 

Limitation on power.to punish by, 8 43, p. 68 
Pnnldiment, 8 90 

OoBStracUon, statutes authorWng pumShmttt for 

ConSS? attLhment. InteEteenoe trttb property 
under, 8 21, n. 17 
Constructive contempt, 

Answer, 8 83, p. 106 

L^toent or information as not essential, 8 72, 
p.89 
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Constmrtlve contempt—Continned, 

Judgment pronounced Immediately, § 86, p. 123 
Juagment, recitals of general oI»jwts us sufficient, 
i 86 , p. 125 

Limitations in respect to, § 67 
Pleading or affidavit as essential, § 71 
Preliminary cxiiminatlon, § SI 
Review, rights as to, § 112 
Continuance, 

Procuring on ground of feigned sickness as con¬ 
tempt, § 10 

Right of accused to, § So, p. 118 
Contradictory order, failure to obey as not constitut¬ 
ing contempt, § 12, p. 16 
Contumacious intent, 

Denial of considered in mitigation of punishment, 
8 42 

Offense as dependent on, § S 
Conviction, 

Bail as unauthorized after, § 81 
Punishment for contempt as dependent on, § 86, p. 
122 

Coroners, power to punish for contempt, § 53 
Corporation Commission, power to punish for con¬ 
tempt, $ 53 
Corporations, 

Findings in proceedings for contempt against, § 
85, p. 122 

Fines, collection by esecutlon, § 92 
Liability for contempt, § 34 
Corroborative evidence, necessity to support convic¬ 
tion on evidence of accomplice, | 84, p. 116 
Costs, 

Attachment for failure to pay, sufficiency of, § 
78 

County’s liability for, § 127 
Discharge from imprisonment conditioned on pay¬ 
ment of, § 111 

Indemnity to injured party for, 8 96 
Purging of contempt as defendant on payment of 
before adjudication, $ 105 
Taxation of, 8 1^ 

Counsel, 

Representation by as compliance with right of 
accused to be present, § 85, p. 119 
Right of accused to assistance of, $ 85, p. 117 
Counties, liability for costs, § 127 
County boards, power to punish for contempt, | 53 
County courts, power to punish for contempt, 8 46 
Court officers, liability for contempt, 8 35 
Courts, 

Contempt of, definition, § 2 
Institution of proceedings on own motion, § 63 
Criminal contempt. 

Abatement of proceedings, 8 68 
Admissibility of evidence,. 8 84, p. Ill 
Appeal in cases of, § 112 
Burden of proof in proceeding for, § 84, p. 110 
Certiorari as proper method for review of pi^o- 
ceedlngs, § 117 

Civil contempt distinguished, § 5 
Concluslveness of answer In, § 83, p. 108 
Costs, § 127 
Defined, 8 5 

: Pentel tmejillng Issue, § 83, p. 107 
Depositions in proceeding for, § 86, p. 119 
Direct connection with act as necessary, § 33 


Criminal contempt—Continued, 

Entitling of proceedings, § 69 
Formal arraignment, § 81 
Hearing or trial as unnecessary, § 86, p. 118 
Inherent power to punish for, § 43, p. 57 
Interrogatories as required in cases of, § 82 
Nature of offense, § 7 
Parties to appeal, § 120 
Parties to proceeding, § 63 
Presumptions in proceeding for, § 84, p. 110 
Presumptions on appeal or error, § 124, p. 168 
Proceedings, § 62, p. 77 
Recitals in final order, § 86, p. 125 
Record on appeal, requisites of, § 122 
Review by writ of error, g 116 
Service of process in proceeding to punish, § 79 
Sufficiency of evidence In proceeding for, § 84, p. 
113 

Summary punishment of, § 62, p. 73 
Venue, 8 65 

Violation of court order, § 12, p. 17 
Criticisms, publication containing, § 30, p. 43 
Cruel or unusual punishment, 

Imprisonment for contempt as, 8 98, p. 141, n. 62 
Limitation on power, § 90 

Cumulative affidavits, motion for new trial supported 
by, insufficiency, § 87 

Cumulative punishment, authority to Impose, 8 100 
Custody of child, refusal to disclose whereabouts 
pending divorce suit, § 21 

Custody of law, interference with persons or prop¬ 
erty in, 88 21,120 

Customs and usages, admissibility of evidence as to, 
§ 84, p. 112, n. 83 

Customs inspector, liability for contempt, g 35 
Damages, 

Indemnity to injured party for, g| 94r96 
Necessity of, g 12, p. 15 

Deadly weapons, possession of in presence of court 
§ 25, p. 34 

Dcatii, abatement of judgment In criminal contempt 
proceeding, g 68 

Decree. Judgment or decree, post 
Deeds, disobedience of decree requiring execution, 
etc., § 17 

Defaulting ’witness, proceeding against without show 
cause order, g 77 
Defenses, gg 37-42, pp. 61-55 

Denial of privilege of presenting as punishment 
for contempt 8 97 
Definiteness, 

Order or warrant of commitment 8 88, p. 128 
Period of imprisonment order or wan*ant of Com¬ 
mitment § 88, p. 131 
Punishment 8 92 
Definitions, § 1 

Civil contempt § 6 
Consti-uctlve contempt 8 4 
Contempt of court § 2 , 

Criminal contempt § 5 
Direct contempt 8 3 
Mandate, g 12, p. 14, n. 90 
Quasi-criminal contempt § 5, n. 21 
Willfulness, g 12, p. 16, n. 90 
Deliberate misconduct absence of as affecting' pun¬ 
ishment 8 98, p. 140, n. 66 
Demand and refusal, 

Allegation of as essratlal, g 72, p. 93 
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Demand and refusal—Continued, 

Performance of order, contempt for disobedience 
as dependent on, § 17 
Demurrer, 

Motion to quash citation as having effect of, § 89 
Rule to show cause as subject to, § 78 
Denial of privileges as litigant, punishment by, § 97 
Depositions, use of in criminal contempt proceedings, 

§ 85, p. 119 

Destruction of subject matter, § 11 
Determination, 

Limitation as to issues, § 85, p. 121 
Reviewing court, §• 125 

Different court, power to punish for contempt against, 

§ 51 

Dignity of court, puni^ent imposed as for purpose 
of preserving, § 91 
Dilatory conduct, § 25, p. 34 
Direct contempt, 

Affidavit, pleading or formal charges as unnec¬ 
essary, § 71 

Answer as unnecessary, § 83, p. 106 
Defined, § 3 

Disavowal of Intent under oath in case of, § 83, 

p. 100 

Hearing or trial as unnecessary, § 86, p. 117 
Interrogatories as unnecessary in cases of, S 82 j 
Judgment as required to set forth acta constitut¬ 
ing offense, § 86, p. 125 
Judgment ^ven forthwith, S 86, p. 122 
Prompt punishment of, § 67 
Puigation by oath, § 83, p. 108 
Record on appeal in cases of, S 122 
Scope of review on error preceding, § 124, p. 166 
SummaiT punishment of, § 62, p. 73 
Verbal order of commitment as sufficient, § 88, p. 
128 

Disbarment, 

Notice required for in proceeding for contempt, 

§ 78 

Punishment for contempt by, § 92, n. 93 
Discharge from imprisonment, S§ 107-111, pp. 147-150 
• Application for, § 110 
Conditions imposed, § 111 
Lack of legal evidence to sustain conviction as 
warranting, § 89 

Performance of act as essential to, $ 109 


Disclaimer of intention. 

Discharge in case of, § 83, p. 109 

Purging of contempt before adjudication by, § 


105 

Discontinuance of proceedings, discharge for lack of 
opportunity to purge irantempt by knswering ques¬ 
tions, § 108 

Discretion of court, § 57 , , « oa 

'Attachment, conclusiveness of exercise of, § 80 
Attorney’s fees, aUowance an part of costs, § 127 
Character of punishment for contempt S 92 
Extent of punishment, § 98, pp. 140-143 
Interrogatories, § 82 . « «« « 

Modification of summary judgment, f 86, p. 
Procedure to be followed, § 62, p. 73 
Release aften commitment, § 107 . , 

Reopening case for inti'oductlon of further evi¬ 
dence, § 85, p. 119' 

Review of in contempt proceeding, § 124, p. 170 
Time for hearing, I 86, p. 118 • 

Discretionary orders, review of, S114, p. 153, n. au 


Dismissal, 

Denial of right of to plaintiff in contempt, § 97 
Motion for as waiver of other errors, § 81 
Order of as disposing of entire proceedings, § 89 
Proceeding for review, § 125 
Disobedience of mandate, order, etc., §| 12-19, pp. 
13-26 

Disorderly behavior, contempt as, § 1 
Disorderly conduct In presence of court, | 25, p. 34 
Disposal of subject matter, § 11 
Disposition of cause, reviewing court, 8 125 
Disposition of fines, § 92 

Disqualification, affidavits or motions to disqualify 
judge, 8 28, p. 39 

Disrespect for court, act or conduct showing, 8 25, 
p. 33 

Distinct contempts, separate punishment for, 8100, n. 
78 

Distinctions, 

Civil and criminal contempt, 8 5 
Quasi-criminal and civil contempt, 8 7, n. 37 


Distress writ, seizure of property under, 8 21, n. 19 
District courts, power to punish for contempt, 8 46 
Disturbance of proceedings, 8 27 
Docket entry, accusation as sufficiently presented by, 
8 72, p. 89 

Double jeopardy, rehearing on appeal as resulting in, 
8 125, n. 69 

Drastic power to punish for, 8 43, p. 68 
Dininken condition, attending court in, 8 27 
Dual nature of proceedings, 8 62, p. 76 
Due process, 

Legislation authorizing imprisonment for con¬ 
tempt as not depriving of, 8 90 
Procedure according, 8 62, p. 72. 

Striking of answer as punishment for contempt 
as denial of, 8 97 

Duplicity, information in contempt proceedings as 
vulnerable to charge of, 8 72, p. 89, n. 48 
Eavesdropping, attempting to obtain information re¬ 
specting deliberations of jury by, 8 22, p. 30 


Dlectlon officers, 

Misconduct In performance of duties, evidence 
required to sunport conviction for contempt, 

I 84, p. 118 

Proof required In proceeding for contempt of, i 
84, p. 113, n, 95 

Recounting ballots In contempt proceeding 
agaihst, 8 86, p. 120 
Embarrassment of court, 8 25, p. 33 

Acts calculated to embarrass as contempt, 8 8 
Publication for purpose of, 8 30, p. 41 
Enrichment, punishment for contempt as not for pur¬ 
pose of seeking, 8 91 
Entitling order of commitment, 8 88, p. 

Entitling proceedings for punishment, 8 w 
Equitable proceeding, punishment in, 8 ©, ^ 78 
Equity, power of court to punish 8 49 
Erroneous judgment or oxdst, disobedience of as con¬ 
tempt, 8 14 • , 

.Escape,'8 21 ^ 

Evasive answer, effect of, § 83, p. 107, n. 80 
Evidence, 8 84, pp. 119-116 


Burden of proof, ante 
Oriminal proceedings, 8 84, p. 110 
Judicial notice, 8 84, p. 110 
presumptions, post 
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Evidence—Continued, 

Reasonable doubt, proof beyond as required in 
proceeding for criminal contempt, S 84, p. 
113 • 

Record on appeal as required to contain, if 122, n. 
83 

Recording of as essential to validity of order of 
commitment, § 88, p. 129 
Review of, § 124, p. 167 
Right of accused to introduce, S 85, p. 119 
Rulings on, right of accused as to, § 85, p. 117 
Tampering with, § 31 
Weight and sufficiency, § 84, p. 113 
Exceptions. Bill of exceptions, ante 
Excessive fine, 

Judgment or order of commitment as void because 
of, $ 88, p. 123, n. 25 

Order of commitment imposing, S 88, p. 129 
Reduction of Judgment in resp^ to, 8 86, p. 
126 

Exclusion of witnesses, disobedience of order, 8 23 
Exclusive jurisdiction, court contemned, 8 66 
Excuse, presentation of as authorizing discharge on 
payment of costs and expenses, 8 98, p. 143 
Ex delicto, disobedience of order to pay money pur¬ 
suant to Judgment founded on obli^tion arising, 
8 13 

Execution, 

Fines collected by, 8 92 
Interference with, 

Property under levy of, $ 21 
Process, 8 29 

Supplementary proceedings, debtor ctmunltted for 
refusal to answer questions as not entitled to 
JaU liberties, § 101 
Executors and administrators, 

Liability for contempt, 8 36 
Misapplication or misappropriation of funds, in* 
ability to comply with order for repayment, 
819 

Obedience to order requiring payment of money 
to claimant, 8 13* n. 26 

ExhiUt, attorney’s failure to obey ruling directing 
production of, 8 12, p. 14, n. 90 
Ex parte affidavits, 

Master’s authority to receive on reference of is¬ 
sues, 8 85, p. 120 

Trial In proceeding <m, 8 84, p. 112 
Expmises, 

Discharge from imprisonment conditioned on pay¬ 
ment of, 8 111 

Indemnity to injured party for, § 96 
Extension of time, record on appeal, 8 122 
Extradition, taking prisoner out of state by virtue of 
proceedings, 8 21 

Extraordinary power to punish for, 8 43, p. 58 
Fact questions, 8 85, p. 120 
Review of, § 124, p. 168 
Facts, 

Judgment or order as required to state, 8 86, p. 
124 

Order of conmiltment as. required to set out, § 88, 
p. 129 

Pteliminary or initiatory statement as required 
to set out, 8 72, p. 90 

Rule or order to show cause as required to set 
out, 8 78 

False affidavit, TnaWng of, 110 


False imprisonment, stipulation not to sue for as con¬ 
dition to discharge from unlawful imprisonment, 
8 111 

False Justification as surety, § 20 
False pleadings, filing of, § 28, p. 38 
False swearing, 8 24 

Knowledge of falsity as required to support con¬ 
viction of witness for, § 84, p. 114, n. 99 
Record on appeal in summary proceeding for di¬ 
rect contempt, 8 122 
Falsifying Judicial proceedings, § 9 
Fast bill of exceptions, review by, 8118, n. 42 
Federal courts, 

Power to punish, 8 50 
Review by writ of error in, 8 116 
Feeble-minded persons, acts committed by, 8 33 
Felony prison, detention In as unreasonable punish¬ 
ment, 8 99, n. 76 

Females, liability for contempt, 8 83 
Fictitious bail or security, 8 20 
Fictitious exceptions, presentation of, 8 28, p. 39 
Fictitious proceedings, institution or procuring insti¬ 
tution of, 8 10 

Fiduciary capacity, persons acting In as liable for 
contempt, 8 36 
Piling. 

Affidavit or charge, requisites, 8 75 
Contempt arising out of, 8 28, pp. 37-40 
Interrogatories, 8 82 
PinaUty, 

Jurisdiction on review as dependmt on final or¬ 
der, 8 114, p. 152 
Punishment Imposed, 8 98, p. 141 
Findings, 

Judgment or order as required to Include, 8 86, p. 
123 

Necessity and requisites of, 8 85, p. 121 
Review of; 8 124, p. 168 
Pines, 

Alternative Judgment in respect to, 8 86, p. 126 
Collection and disposition of, § 92 
Commitment on nonpayment of, 8 102 
Costs as payable from, 8127 
Discretion of court in respect to imposition of, 
8 92 

Imprisonment on nonpayment of, 8 102 
Indemnity to injured party, 8 94 
Judgment as required to state, 8 86, p; 123 
Order or warrant of commitment as required to 
specify amount of, 8 88, p. 129 
Remission of, §§ 107-Ul, pp. 147-150 
Waiver of review by payment of, 8 120 
Flagrant contempt, attadunent without show cause 
order in case of, § 77 
Forged affidavit, filing of, 8 28, p. 39 
Forma pauperis, appeal ftom order In contempt pro¬ 
ceeding, 8 121 

Formal arraignment, necessity of, 8 81 
Formal charges, direct conteampt, necessity of, 8 71 
Former adjudication, effect of, | 60 
Fraudulent order, disobedience of, § 14 
Fugitive from Justice, review of commitment of one 
adjudged guilty of contempt, 8 120 
Garnishee, penalty for contempt for failure to answer 
questions touching Indebtedness, § 94 
General contempt, purging of before adjudication, 8 
105 

General denial, reference in case of, 8 85, p. 120 


1328 



INDEX TO CONTBMPT 


Grand Jury. 

Allegations respecting statemeits coneeming, suf¬ 
ficiency, S 72, p. 94 

Bribery and undue Influence, allegations respect¬ 
ing as sufficient, § 72, p. 94 
Commitment for contempt for refusing to appear 
before, dischaige after discharge of grand 
jury, § 108 

Imprisonment for attempt to Influence as ade¬ 
quate punishment, § 98, p. 142, n. 63 
Interference with exercise of duties and func¬ 
tions, § 22, p. 30 

Power to punish, S 52, n. 87; § 53 
Presumptions as to acting without information of 
offense, § 84, p. Ill 
Publication referring to, § 30, p. 45 
Selection, improper conduct in, S 22, p. 31 
Guardian and ward. 

Liability of guardian for contempt, § 36 
Misapplication or misappropriation of funds by 
guardian, inability to comply with order for 
repayment, S19 

Guilt, presumption of on appeal, {124, p. 168 
Habeas corpus. 

Discharge in proceedings on ground of delay, g 
85, p. 118 

Review of contempt proceedings by, § 118 
Hard labor, punishment by imposition of, § 92 
Harmless error, disregard of on review, g 124, p. 170 
Hearing, g 80 

Nature and conduct of, g 85, p. 117 
Right of accused as to, g 86, jk 116 
Time for, g 86, p. 118 

Waiver of rights in respect to, g 85, p. 117 
^Hindrance, acts tending to hinder court as contempt, 

I 3 

House of correction, sentence of contemnor to, g 92 
Ignorance of law, defense of, g 41 
Illness, continuance on ground of, g 85, p. 118 
Impartial trial, misconduct of jury preventing, g 22, 
p. 27 

Impertinent langue^ incorporating in pleadings, etc. 

g 28, p. 38 

Imprisonment, 

Commitment for failure to pay flue as not viola¬ 
tion of constitutional prohibition, g 102 
Compelling payment of money, g 103 
Compelling performance of act required, g 104 
Conditional Judgments of, g 86, p. 126 ^ 

Constitutional prohibition against as affecting 
right to punish for contempt, g 90 
Definite period of as required to be shown to or¬ 
der or warrant of commitment, g 88, p. 131 
Discharge Horn, H PP- 

Discretion of court to respect to, g 
Fines collected through, g 92 
Formal warrant of commitment as essential to, g 
88, p. 127 • 

Grounds for discharge from, g 108 
■ Judgment as required to state term of, I 86, p, 

124 

Nonpayment of fine, g 102 
Punishment by, g 93 g 

Prmtohment by without appearance of accused, I 

' ante as TmanthorlMd to take away right, 

S 90 I 

Improvident order, disobedience of, g 14 I 

17CJ.S.-84 *329 


Inability to comply with order, 

Burden of proof as to, § ^ p. Ill 
Discharge from imprisonment on ground of, g 108 
Incidental questions, consideration not given to on 
hearing for contempt, g 85, p. 121 
Inciting others to violation of court order, g 12, pt 16 
Indemnity to party injured, if 94-96 
Extent of, § 95 

Imprisomnent on nonpayment of fine for purpose 
of, g 102 
Indictment or informatioa, 

Constmetive contempt, necessity of, g 72, p. 89 
Criminal proceedings, g p. 78 
Indirect contempt, 

Affidavit or pleadings as essential, g 71 
D^tned, g 4 

Inherent power to punish for, | 43, p. 67 
Inducement, interference with witnesses by means 
of. g 31 

Infants, depriving mother of child during solitary 
confinement for refusal to testify, g 92, n. 93 
Inferior courts, power to punish, gg 46, 46 
Information and belief, verification of pleadings on, 
g 72, p. 95 

Information of charges, review to respect to, g 124, 

p. 166 

Inherent power to punish for, | 43, p. 56 
Initiatory accusation, requisites and sufficiency, g 72, 

p. 88 

Initiatory order, review of, g 114, p. 154 
Injunction, 

Admissibility of evidence as to, g 84, p. HI, n* 

82 

Aiding to evasion of, g 16 
Appealability of order punishing for contempt 
in disobeying, g 114, p. 154 
Attachment for contempt to disobeying, snffl- 
daicy of, g 78 

Bail to case of contempt for disobediencev g 81 
Bringing of suit in violation of, g 12 , p. 14, n. 90 
Denial of as punishment for contempt, g 97, n. W 
Disobedience of, bail as authorized to proceed¬ 
ing for, §81 u t A 

Dissolution, hearing on motion as not aul^rize 
to favor of one guilty of contempt, g wr 
Indemnity to injured party for violatl^, g 94 
Nonresident attorney’s illegal law practice, g 82. 

Pres^ption as to knowledge of vlolatlwi, g m 

Pro<^^ for breach of as of criminal nature, 

Proof reasonable doubt as required fw 

Withdrawal of plea of guilty to violating, g 83, 
p. 107 

, 12 , 1 . 15 

gardtog court shown by, g 72, p. w 

acts CMunltted while J 8* 
S^^itT aJaleribnity ol eridence as to, J 84. p. 112, 

IneoK^cy. diediaige frem Impriaoimient oa gtomd 

dltotHritaee of Older 
cutlon of, S 17 
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Insalting language, 

Contempt at^, § 1 

Incorporating in pleadings, etc., § 28, p. 38 
Use* of to court, § 25, p. 34 

Integrity of courts, punishment imposed as for pui> 
pose of preserving, S 91 
Intent, 

Admissibility of evidence as to, $ 84, p. 112 
Allegation of as essential, S 72, p. 92 
Communications with jurors, § 22, p. 30 
Defense of want of, § 42 
Disclaimer, of, § 83, p. 109 
Mitigation of punishment in case of lack of, § 
98, p. 143 

Presence of as essential to offense, fi 8 
Publication, § 30, p. 44 

Interference with persons or property in custody of 
law, I 21 

Evidence required to support conviction for con¬ 
tempt, § 84, p. 116 

Interlocutory judgment, enforcement by contempt pro¬ 
ceeding, S13 

Interlocutory orders, review on appeal, $ 114, p. 164 
Interrogatories, 

Amendment of, $ 32 ' 

Evasive answer to, S 83, p. 107, n. SO 
Necessity and requisites of, § 82 
Intervention, right of by one In contempt, 5 97, n. 50 
Intimidation, 

Interference with witness by means of, | 31 
Publication for purpose of, § 30, p. 41 
Intonations of voice, consideration in determining of¬ 
fense, $ 8 

Into3:ication, attendance at court in intoxicated con¬ 
dition, S 27 

Irregularity In proceedings, discharge flrom imprison¬ 
ment on ground of, $ 108 
Issues, 

Formation of on constructive contempt, $ 85, p. 
118 

Inquiry on hearing for contempt limited to, { 85, 

p. 121 

Jail keeper, liability for contempt, § 35 
lall liberties, persons committed for contempt as en¬ 
titled to, i 101 

Joint complainants, proceedings against cocomplain- 
ant by attachment for contempt, § 63 
Judges, 

Costs as taxable against, § 127 
Power to punish for contemptr { 63 
Judgment or decree, 

Alteration of, § 9 . 

Alternative judgments or orders, £.86, p. 126 
Conditional judgments or orders, $ 86, p. 126 
Disobedience of, §§ 12-19, pp. 13-26 
Enforcement by punishment as for contempt, | 
13 

Fine adjudged to be stated in, £ 86, p. 123 
Interference with execution, § 29 
, Notice of, contempt for disobedience as depend¬ 
ent on, 818 

Opening or modification of, £ 86, p 126 
Ordet of commitment as required to be suppozt- 
■ ed by, I 88, p 128 
, P^itisl invalidity, | 86, p 126 

for contempt as dependent on rendi- 
..tton of, I 86, p. 122 

and -vaUdlty, | 86, p. 123 


Judgment or decree—Continued, 

Stay of, 5 86, p 126 
Time of rendition, § 86, p. 122 
Talldity of as respects contempt for disobedience, 
§14 

Judicial notice, ■ 

Bill of exceptions as authorized to incoiporate 
matters of whidi court takes notice, g 122 
False swearing, § 24 
Matters of record § 84, p. 110 
Personal communication to Judge, § ‘84, p. 110, 
n. 61 

Judicial power, obstructing exercise of as contempt, 
§8 

Jurisdiction, 

Attachment in proceeding as required to show, 
§ 78 

Order of commitment as required to set out facts 
showing, $ 88, p. 129 
Proceedings to punish, § 64 
Review. §§ 113, 119; § 124, p. 166 
Jury, 

■ Admissibility of evidence In respect to delibera¬ 
tions In Jury room, § 84, p. 112 
Attempts to influence, £ 22, p. 28 
Bribery of, attempt, g 22, p. 29 
Expression of opinion respecting merits for pnr* 
pose of disqualification, § 22, p. 27 
. Information acquired out of court room pending 
trial, g 22, p. 28 

Jail sentence of juror for contempt in discosslng 
case as excessive, g 98, p. 142, a 63 
Misconduct affecting jury, post 
Misconduct of Jury, post . 

Province limited, § 85, p. 120 
Selection, attempt to influence, g 22, p. 80 
Separation in violation of court order, g 22, p. 27 
‘V'oir dire examination, concealment or misstate¬ 
ment, g 22, p. 28 ' 

Jury trial, 

Criminal proceedings, g 62, p. 73 
Right to, 8 86, p. 120 
Justice of the peace, 

Constitutional limitation of power to punish 
crimes as restriction on power to punish 
contempt, f 90 
Power to punish, g§ 46,47 
Juvenile courts, power to punl^, § 46 
Kangaroo court, admissibility of evidence as to In 
■prosecution of guard for contempt and assault 
on federal prisoner, f 84, p. 112, a 83 
Knowledge; 

Civil or criminal nature of proceedings, con- 
temnor as ^titied to, 8 62,-p. 76 
Order, contempt for disobedience as dependent 
oa 8 18 

yiolatlcm of order or decree, allegation of as es¬ 
sential, 8 72, p. 92 
Laches, defense of, g 67 

Larceny of papers from Judge’s olfice, evidence.re¬ 
quired to support conviction for contempt, g si p. 
118 

Law of case, affirmance of'judgment on appeal, g 124, 
p. lee. a 28 

Law questions, g 85, p. 120 

Review of contempt proceeding as limited to, g 
124, p. 168 
Review on, g 112 
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Leave of court, 

Appeal from decision of intermediate appellate 
court, § 121 

lUing of Information, iRdorsement as sufficient 
authorization, § 72, p. 89 

Limitation of actions, proceedings for punishment, § 

67 ‘ 

Litigants, denial of privileges as punishment, § 97 
Loss, finding of as condition precedent, § 12, p. 15 
Lot, determination of verdict by, § 22, p. 28 
Mandamus, 

Denial of writ to party in contempt, § 97, n. 42 
Review of contempt proceedings by, § 118 
Mandate, 

Disobedience of, §§ 12-19, pp. 18-26 
Validity of as respects contempt for disobedience 
of, 8 14 

Manner of acts, contempt as determinable from, 8 8 
Master, refei'ence of questions or issues to, § 86, p. 
120 

Mayora, power to punish for contempt, 8 53 
Misapprehension, punishment in case of contempt re* 
suiting from, 8 08. p. 148 
Misconduct affecting Jury, 8 22, p. 28 

Evidence required to support conviction for con¬ 
tempt, § 84, p, 115 
Misconduct of Jury,'§ 22, p. 27 

Allegations respecting as sufficient, 8 72, p. 94 
Evidence required to support conviction for eon* j 
tempt, I 84, p. 115 
Hisconduct of witnesses, 88 28, 24 

Evidence inquired to support conviction for con¬ 
tempt, 8 84, p. 116 

Misconduct toward court, § 26, pp. 38-36 

Sufficiency of evidence to support conviction for 
contempt In, 8 84, p. 115 

Misquoting record, presumptions as to in respect to 
attorney at law, 8 84, p. Ill 
Mlsrepi'eaentations, publication misrepresenting 
court’s decision, 8 30, p. 45 

Mistake, punishment In case of contempt resulting 
. through, 8 98, p. 143 
Mitigation, 

Admissibility of evidence as to matters In, 8 84, 
p. 112, n. 82 

Advice of counsel considered In, § 38 
Mitigating circumstances, consideration in favor of 
remission of fine, 8108 

Mob violence, sheriff making no effort to protect 
prisoner from, 8 21 
Modification, 

Judgment, 8 86, p. 128 

Consideration of on review, 8 124, p. iw 
Order of commitment, § 88, p. 128 


Motions—Continued, 

Jurisdictional question raised by motion to dis¬ 
miss, § 113, n.-86 

Motive, admissibility of evidence as to, § 84, p. Ill, 
n.82; § 84, p. 112 
Municipal corporations, 

Per diem fine as substitute for imprisonment, 8 
98, p. 143. n. 67 

Punishment for failure to stop pollution of wa¬ 
ter, § 92, n. 93 

Municipal courts, power to punish, § 48 
Nature of offense, § 7 

Negligence, iiiabill^ to comply with order brought 
about through, § 19 

New trial, rulings properly raised by motion for, § 87 
Newspapers, photography In violation of order, § 12. 
p. 14, tL GO 

Nominal fine, indemnity to injured party by, 8 3*^ 
Nonappearance of accused, continuance of proceed¬ 
ings in case of, 8 85, p. 118 

Nonresident, proceeding against by attachment with- 
■ out show cause order, 8 77 
Notaries public, power to punish for contempt, 8 66 
Notice, 

Appeal, compliance with statutory requirements 
as essential, § 121 

Impertinent or Insulting language in, 8 28, p. 38 
Modification of judgment by remitting part of 
punishment without, 8 86, p. 126 
Order, contempt for disobedience as dependent 
on, § 18 

Punishment for direct contempt without, 8 
Sufficiency of, § 78 

Violation of order or decree, allegation of as es¬ 
sential. 8 72, p. 92 

Nnnc jpro tunc orders, omissions In records cured by, 

8 86, p. 126 

Oath, Information, complaint or petition, verification 
by, 8 72, p. 94 

Obedience, punishment for contempt as for purpose 
of compelling, 8 31 
Object of punishment, § 91 
Objections, 

Persistence In as contempt, 8 26, p. 35 
Venue, waiver of, 8 85 

Obstruction, acts calculated to obstruct court as con¬ 
tempt, 8 8 

Officers, corporations, liability for contempt, 8 34 
Officers of court. 

Liability for contempt, 8 35 
Power to punish for contempt, § 63 
Proceeding against without diow cause order, 8 
77 

Open court, arrest for contempt oominitted In, 8 76 
Opening of judgment, 8 86, p. 126 


Money, 

Failure to obey order to pay, 818 
Violation of order to pay, allegations respecting 
as sufficient, 8 72, p. 93 
Moot questions, 

Certiorari as not proper remedy to rea<* 8117 
Review of in contempt proceeding, 8 124, p. loo 
Motion to quash, overruling of, hearing as not essen¬ 
tial when resting after, 8 86, p. 117 

of privilege of filing as punishment for 

contempt, 8 37 , . oo oq 

Impertinent or insulting language In, 8 28, p. 88 
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Opportunity for hearing, 

Judgment as required to show, 8 86^ P* 128 
Requirements as to, 8 85, p. 116 
Oral answer, sufficiency of, § 83, p. 107 
Oral hearing, waiver hy submission of case on affi¬ 
davits, I 86, p. 117 
Orders 

Ability to comply with, contenpt for disobedi«ace 
as dependent on, § 19 
Alternative orders, 8 86, p. 126 
Change of conditions after issuance as respects 
contempt for disobedience, 8 15 
Conditional ordeiA 188, p. 126 



index to cx>ntemft 


Orders—Continued, 

Demand for performance as essential for con¬ 
tempt for disobedience, § 17 
Disobedience ot §§ 12-19, pp. lS-26 
Notice of, contempt for disobedience as'dQ)eud- 
ent on, § 18 

Bequisltes and validity, $ 86, p. 123 
Eeview of proceedings as respects contempt for 
disobedience, $ 16 

Stay of proceedings as affecting contempt for dis¬ 
obedience, § 16 

Validity of as respects contempt for disobedience, 
§14 

Partial invalidity of judgment, effect of, § 86, p. 126 
Parties, 

Proceedings to punish, § 68 
Review of proceedings, § 120 
Partnership, liability for contempt of Individual part¬ 
ners, § 33 

Past decisions, publications referring to, $ 30, p. 44 
Payment of fine, waiver of right of review by, § 120 
Peace and order of court, disturbance of, § 27 
Peaalties, discretion of court in respect to^ § 92 
Pudency of proceeding, 

All^ation of as essential, § 72, p. 93 
Effect ot I 61 
Performance, 

Discharge from Imprisonment as dependent on, 
§ 109 

Purging of contempt after adjudication by, § 106 
Perjury, § 24 

Personal service, necessity of, § 79 
Persons liable, §§ 33-36, pp. 47-61 
Photographs taken in violation of order, § 12, p. 14, 
n. 90 

Physical condition, imprisonment fOr offense as af¬ 
fected by, § 99 
Place, 

Influencing or corrupting Jurors, | 22, p. 36 
Service of process, § 79 

Violation of order, allegation of as essential, § 72, 
p. 93 

Plea, defense set up by way of, § 83^ p. 107 
Plea of guilty. 

Allegation on information and belief as cured by, 
§74 

Answer amounting to, hearing as not essential, § 
86, p. 117 
Pleadings, 

Denial of privilege of fliing as punishment for 
contempt, § 97 

Direct contempt, necessity of, § 71 
Piling of, review on certiorari, § 112 
Impertinent or Insulting language In, § 28, p. 88 
Indirect or constructive contempt, § 71 
Inteiposition of false pleading, § 10 
Judgment itiiown warranted by, § 86, p. 123 
Police commissioners, power to punish for contempt, 
§53 

Poor debtor’s act, dlsdiarge of Insolvent on compli¬ 
ance with, § 108 

Precedent, absence of as precluding act from being 
hdd contempt, § 8 

Prejudice, delay prejudicial as defense, § 67 
Preliminary affidavit or statemrat; 

I'roceedings to punish, §§ 70-75, pp. 86-97 
Bequisltes and sufficiency, § 72, pp. 88-06 
Waiver of defects in, § 74 


Preliminary examination, necessity of, § 81 
Premature commitment, discharge on as precluding 
attack on subsequent warrant, § 88, p. 127 
Preponderance of evidence, proof by in proceeding for 
civil contempt, § 84, p. 110 
Presence of accused, 

Judgment as required to show, § 86, p. 124 
Necessity of, § 85, p. 118 

Order of commitment as required to be made In, 
§ 88, p. 129 
Presence of court, 

Acts constituting contempt, § 26 
Arrest for contempt committed in, § 76 
Direct contempt committed in, § 8 
Limitation of power to imprison for contempt 
committed in, § 90 

Nqtlce of contempt committed In, sufficiency oi; 
§78 

Presumptions, § 84, p. 110 
Appeal, § 124, p. 167 
Commitment for contempt, § 88, p. 128 
Prima facie case, preliminary affidavit or accusation 
creating, § 80 

Prior conviction, judicial notice of, § 84, p. 110, n. 61 
Privileged commnnicatton, defense of, § 37 
Privileges, 

Meeting witness face to face, conviction for 
contempt on affidavit as deprivation of, | 84, 

p. 112 

Puniiffiment by denial of privileges as litigant, § 
97 

Prlvll^s and Immunities, cbntenmor as entitled to, 
§ 62, p. 75 
Probate courts, 

Imprisonment for contempt, authority to enforce 
decree for payment of money by, § 103, n. 
94 

Power to punish, § 48 

Probation law, first offense of criminal contempt as 
presenting proper case for application of, § 98, 
n. 55 
Procedure, 

Hearing and determination of contempt, § 85, p. 
118 

Punishment for contempt, §§ 62-89, pp. 71-132 
Process, 

Abuse of process, ante 

Disregard of, evidence required to support oon- 
victiou for contempt, § 84, p. 115 
Interference with execution of, § 29 
Necessity of for punishment, § 77 
Service of, § 79 

Procuring false testimony, § 24 
Prohibition, 

Denial of writ pending contempt proceeding, § 
97, n- 42 

Review of contempt proceedings by use of writ, 
§ 118 

Proof, 

Hearing on application for attachment, § 80 
Requisites, § ^ p. 113 
Property, 

Interference with while In custody of law, § 21 
Violation of order to submit to examlnattwi and 
make discovery concerning, aRagations in re¬ 
spect to as sufficient, § 72, p. 93 
Protest, payment of fine under as waiver of right 
to appeal, § 120 
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Paljllc rendition of judgment, reiinirements as to, $ 
p. 123 


PuMeatlons, § 30, pp. 41-46 

Evidence required to support conviction for mak¬ 
ing contemptuous publications, S 84, p. 115 
Punishment, §§ 90-111, pp. 182-160 
Constitutional provisions, § 90 
Cumulative punishment, § 100 
Denial of privileges as litigants, § 97 
Extent of, §§ 98-101, pp. 140-144 
Imprisonment, § 93 

Compelling pajment of money, $ 103 
Compelling p^ormance of act required, § 

104 

Indemnity to party Injured, §§ 94-96 
Intent, lack of as serving to mitigate, § 98, p. 

143 

Jail liberties, persons committed for contempt 
as entitled to, § 101 

Judgment as required to state, 8 86, p. 128 
Limitations on power, § 90 
Nature of. § 92 
. Object of, 8 91 

Power in req)ect to, 88 43-61, pp. 66-71 
Proceedings for, §8 62-89, pp. 71-131 
Abatement, 8 68 . 

Change of venue, 8 66 
Entitling. 8 69 
Jurisdiction. 8 64 
Limitations and laches, 8 67 
Parties, 8 63 

Preliminary affidavit or statement, §8 ‘0-76, 
ppw 86-97 
Venue, 8 66 

Bemitting part of, power of court, 8 86, p. 126 
Beservation of question as affecting right of re¬ 
view, 8 114, P. 154 
Statutory provisions, 8 00 

Limitations in respect to, 8 09 
Punitive object of proceedings for criminal contempt, 

§ 01 

purgation by oath, doctrine of, 8 83, p. 108 
Purging of contempt, 

Alter adjnalcitlon, 8. 
Commitment before securing right as to, 8 86, p. 

123 , 

Judgment as required to direct perfonnance <» 
acts necessary for, 8 86, p. 124 
Sufficiency of, 8 105 
Quadilng proceeding, 8 8ft - 

Quasl-crlmlnal contempt, defined, 8 5, n. 
Quasi-criminal nature of proceedings, 8 62, p. 74 
Radio speeches, grand jury investigations, 8 22, p. 81, 
n. 66 

Beasonahle douht, j iw. ne. 

Guilt of criminal contempt as required to he es¬ 
tablished beyond, § 84, p. 113 
Proof in dvil contempt as not required to be 
beyond, 8 84, p. 110 . 

Beasonableness, punishment imposed, 8 08, p. 141 
Receivers, 

Liability for contempt, 8 36 ^ ^ 

Misapplication or mlsappn^riation of in¬ 

ability to comifiy with order for repayment, 

Befimal to deliver property to as ordered by 
court, 812i P-17 


Becitals, 

Pinal order in civil contempt proceeding, § 88, p. 
126 

Order or warrant of commitment, 8 88, p. 130 
Recognizance. Ball, ante 
Record, 

Abstracting or altering as contempt, 8 0 
Appeal and error, § 122 
Right of accused to make, § 85, p. 117 
Recorders’ courts, power to punish, 8 46 
Referees, 

Liability for contempt, § 36 
Power to punish, 8 50 

Reference, discretion of court in respect to, 8 85, p. 
120 ^ , 
Rehearing, petition for as improper method of in¬ 
troducing defense of changed conditions, 8 87 
Release after commitment for contempt, § 107 
Relief, character of proceedings as determinable by, 
I 62, p. 76 

Remand of cause, authority of appellate court, $ 125 
Remedial orders, review of, § 114, p. 164 
Remedial proceedings, review by appeal, 8 116 
Remedial punishment, civil contempt, 8 01 


Acts or defaults affecting, § 32 
Existence of other remedies, § 5ft 
Review of contempt proceedings, §8 115-118, pp. 
156-158 

Remission of fine, 88 107-111, pp. 147-150 
Remission of part of punishment, power of ceurt as 
to, 8 86, p. 126 

Removal of subject matter, 811 

Renewal, show cause order, § 77 

Reopening case, discretion of trial court, § 85, p. 110 

Reparation to injured party, purging of contempt by, 

§ 

Repleading, attorney’s refusal to comply with order 
in respect to, 812, p. 14, n. 90 
R^levin, Judgment as not enforceable by punishment 
for contempt, § 12, p. 17 

Reprimand, punishment by as sufficient, { 98, p. 141, 
n. 60 
Res judicata, 

Finding in contempt proceeding as, 8 85, p. 
Judgment or order constituting, § 86, p. 123 
Restraining order, appellate jurisdiction to issue, 8 
113, n. 88 ' 

Eestraint, formal warrant of commitment as essen¬ 
tial to, § 88. p. 127 Oft 

Retraction, purging of contempt by, § 106, m 20 
Return, attachment, | 79 

Revenge, punishment for contempt as not for pur¬ 
pose of seeking, 191 
Review, §§ 112-126, pp 160-173 

See, also, Appeal and error, ante 
Assignment of errors, 8 123 

Natore^^ form of remedy, §§ 115-118, pp. 165- 
158 

Prfflentation aM resemtlon of groonds, i 11» 
Proceedings for ss aflectUig disobedience of oi- 
der, § 16 
Record, 8 122 

Scope and extent of, 8124, pp 164r-171 
Rule to show cause, 

Authority of court in reject to, 176 
Service of, § 79 
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Rule to show cause—Oontinued, 

SutBclency of, § 78 

Scandalous language, incorporating In pleadings, etc., 
§28, p. 38 

Seasonahleness, application for discharge from im¬ 
prisonment, § 110 

Secrets, publication divulging court’s secrets, § 30, p. 

45 

Self-Ineriminatlon, interrogatories as violation of 
clause, § 82, n. 8 

Sentence, passing of deferred to enable explanation 
of action, § 80, p. 122 

Separate trial, accused jointly charged as entitled to, 

§ 85, p. 118 

Sequestration, collection of fines by writ of, § 92 
Service of order, allegation of as essential, § 72, p, 

93 

Service of process, 

Interference with, § 29 
Necessity and sufficiency of, § 79 
Sheriffs and constables, 

Boll, authority to take, § 81 
Contempt of writ of commitment by, proof re¬ 
quired, § 84, p. 113, n. 95 

Report of misconduct of jury, failure as contempt, 

§ 22, p. 28 

Show cause order, 

Authority of court to enter, § 76 
Hearing on application, § ^ 

, Interrogatories as essential in proceedings begun 
by, § 82 

Notice in as sufficient pleading, § 72, p. 89, n. 47 
Punishment for direct contempt by, § 77 
Return, § 70 
Review of, § 114, p. 154 
Service of, f 79 

Slight evidence as sufficient' to justify granting 
of, § 80 

Sufficiency of, § 78 

Single contempt, punishment by both fine and Im- 
inrlsonment in case of, § 92 

Solitary confinement, punishment for refusal to tes¬ 
tify by, § 92, n. 93 

Special judges, power to punish for contempt, § 55 
Special proceedings, 

Criminal contempt arising in course of, { 5 
Nature of, § 62, p. 73 

Spurious will, filing of with knowledge of falsity, § 

10 

Standing In court, litigants In contempt as not hav¬ 
ing, § 97 

Standing mute, right of defendant, § 83, p. 107 
State, 

Entitling proceedings in name of, § 69 
Prosecutor of criminal proceedings, § 63 
Statements regarding court, allegations in respect to, 
sufficiency, § 72, p. 94 
Statutory provisions,' 

Construction of, § 8 

Limitation of extent of punishment by, | 99 
Limitation on power to punish, § .43, p. 68 
Punishment, § 90 
Review, §115 

Stay of judgment, $ 86, p. 126 
App^ operatl^ as, § 121 

Stay of prooeedlhf^, leaving state on refusal to obey 
order adjudging guilty of contempt, § 86, p. 127 
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Stay of sentence, rights as protected by, § 86, p. 122, 
n, 18 

Stenographic notes, violation of order to transcribe, 
allegations respecting as sufficient, § 72, p. 93 
Strangers, 

Accusation made by, § 63 
Liability for contempt § 33 
Striking of pleadings, punishment for contempt by, § 
97 

Subject matter, jurisdiction of as necessary, § 64 
Subordinate officers, contempt against, § 52 
Subpoena, purging of contempt for disobeying, § 105 
Subsequent contempt, stay of appeal on principal ac¬ 
tion as result of, § 1!^ 

Sul generis. 

Criminal contempt as, § 92, n. 92 
Proceeding for contempt as, § 62, p. 71 
Summary judgmmit, modification of, § 86, p. 126 
Summary nature of proceedings, § 62, p. 72 
Summary punishment, recitals In order, § 86, p. 125 
Summons, fraud in service of, § 10, n. 70 
Superintendent of prison, liability for contempt, §. 35 
Superior courts, inherent power to punish for con¬ 
tempt, § 44 
Supersedeas, 

Appeal operating as, § 121 
Disregard of as contempt, § 16 
Supplementary proceedings. 

Admissions by witness In as admissible in evi¬ 
dence, § 84, p. Ill, n. 82 

■ Attachment for disobeying order in, requisites of,. 
§ 78 

Suppression of testimony, § 31 

Evidence required to support conviction for con¬ 
tempt, § 84, p. ^15 

Supreme Courts, power to punish for contempt, § 44 
Surplusage, unnecessary words and phrases in order 
of commitment, § 88, p. 129 
Surrogates* courts, power to punish, § 48 
Suspicion, false swearing, § 24, n. 85 
Sworn answer, 

Admissibility in evidence, 9 84, p. 112 
CondosivenesB of, § 83, p. 108 
Tampering with evidence and witnesses, § 31 

Evidence required to support conviction of con¬ 
tempt for, § 84, p. 116 

Tfechnlcal accuracy, proceedings as not requiring, §■ 
62, p. 72 

Territorial jurisdiction, proceedings to punish, § 64 
Threatening language, use of to comt. § 25, p. 34 
Time, 

Appeal, taking of, § 121 
Hearing, $ 85, p. 118 

Influencing or corrupting jury, § 22, jk 30 
Interrogatories, filing of, § 82 
Judgment, rendition of, § 86, p. 122 
Order of commitmmit, § 88, p. 128 
Service of process, § 79 

Violation of order, allegation of as essential, f 
72, p. 93 

Title to property, trial of in contempt proceeding as 
prohibited, § 85, p. 121 
Traverse, answer, § 83, p. 109 
Trial de novo on appeal, presumptions, § 124, p. 168 
Trustees, 

Liability for contempt, § 36 
Refusal to obey order directing payment of idoiL' 
ey, § 13, n. 23 
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Uncompleted act, contempt resulting from, § 8 
Undertaking. Bond, ante 

United States Court for China, limitation on power 
to punish for contempt, § 90, n. 66 
United States courts, power to punish, § 50 
United States marshals, service of process by, legal¬ 
ity, i 79 

Unresponsive evidence, admissibility, § 84, p. 112, n. 
83 

Unresponsiveness, judgment, effect of, § 86, p. 126. 

Vacating proceeding, § 89 

Vacation, 

Order of commitment, 5 88, p 128 
Power of Judge to punish in, § 54 
Variance, original notice and copy served, effect oi; i | 
79 

Venue, 

Allegation of as essential, S 72, p. 92 
Change of venue, ante 
Proceedings to punish, $ 65 
Verdict, requisites, § 85, p. 122 
Verification, 

Affidavit or other pleading, defect of want of, { 
74 

Information, complaint or petition in proceeding 
to punish contempt, § 72, p 94 
Vexations conduct, 5 25, p 34 
Vexatious pleadings, filing of, § 28, p 40 
Vice chancellor, power to punish for contempt, | 53, 
n. 90 

Violation of order, allegation of aa essential, | 72, p. 
92 

Voir dire examination, concealment or misstatement 
by Juror on, § 22, p 28 
Voluntary appearance, 

Necessity and effect ot 8 81 
Petition or affidavit as waived by, 8 74 
Waiver, 

Defects in, 

Charging Instrument, 8 74 
Service, 8 70 


Waiver—Continued, 

Hearing, $ 85, p. 117 

Motion to dismiss on specified grounds operating 
as, 8 81 

Procedural irregularities, 8 85, p. 118 
Referee’s failure to report all of -te^imony, 8 85, 

p. 120 

Review of proceedings, § 120 

Questions expressly waived In trial court, 8 
119 

Venue, objections to, § 65 
Want of intention, defense of, 8 42 
Warrant, hindering or preventing service of, 8 29 
Water rights, violation of decree adjudicating, alle¬ 
gations respecting as sufficient, | 72, p. 93 
Willfulness, 

Civil contempt as dependent on, 5 8, n. 50 
Inability to comply with order brought about by, 
§ 19 

Withdrawal, accusation or affidavit in proceeding, § 
73 

Withdrawal of plea. Judgment against one charged 
with violating lidunction as preventing, 8 83, p 
107 

Witnesses, 

Bail of witness committed for contonpt, S 81, n. 
93 

Commitment until answering as sufficiently def¬ 
inite, § 88, p 131 

Confrontation of, right of accused to, { 86, p. 119 
False swearing, 8 ^ 

Interference with or Influencing, allegations re¬ 
specting as sufficicjit, 8 72, p 04 
Materiality of testimony, aUegation respecting 
as essential, 8 72, p 93 
Misconduct of, 88 23, 24 
Right of accused to call, 8 85, p UT 
Tampering with, 8 81 
Women, liability for contempt. 8 33 
Work house, sentence of contemnor to, 8 62 
Writ of error. Appeal and error, ante 


INDEX TO CONTINUANOBS 


Absence of counsd. Am 

Affidavits for continuance on ground of, requi¬ 
sites, 8 64, P* 260 
Agreement respecting, 8 39 
Application on ground of, requ^dtes, 8 84 
Ground for continuance, 88 35-42, pp. 216-222 
Agreement, 8 39 ^ ^ « 

TiiriPfla of counsel or member of family, f 
36 

Inability to conduct case although present as 
affecting, 8 42 
Leave of court, § 40 
One of several counsel, 8 41 
Public service causing, 8 37 
Stipulation, 8 39 
Substitution of attorneys, 8 33 
.• Second or further caatlnuance on ground of, dis- ^ 
cretion, 8114 

Stipulation respecting, 8 89 
Absence of court stenographer, 8 76 
Absence of juror, 8 76 

Absence of papers, ground for continuance, 8 

1335 


Absence of parties. 

Adverse party, 8 34 

Affidavit for continuance on ground of, requisites, 

8 94,p269 

Application, requisites of, 8 84 

Cause of absence as respects right to continuance, 
828 

Coparty, 8 33 

Further continuance on ground of, discretion of 
court, 8 173 

Ground for continuance, 8 27 

Illness causing as ground for continuance, 8 29 

Imprisonment causing as ground for continuance, 
S 31 

Incorrect statement of adversary causing, 8 32 

Public service causing as ground for continuance. 
§ 30 

Absence of witness or evidence, 

Admission preventing continuance, f 107 
Effect of, 8109 
Sufficiency, 8108, 

Affidavit for continuance on ground of, requisites, 
fi 84, p. 261 
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Al)senc6 of witness or evldence—Continued, 
Application on ground of, § 84 
Belief- In truth of expected testimony, afiSdavit as 
required to allege, § 94, p. 263 
Oontlnuance on ground of, 

Witness absent after attending court, § 62, p. 
236 

Witness in employ of applicant, § 58 
Counter affidavits and oral evidence as admissi¬ 
ble on question of diligence, § 98 
Depositions, continuance for purpose of taking, | 
26 

Diligence, 

Affidavit as required to allege, § 94, p. 264 
Determination as to use of, 5 62, pp. 232-239 
Expectancy, affidavit for continuance as required 
to allege, $ 94, p. 262 
Further continuance on ground of, § 115 
Ground for continuance, §§ 46-55, pp. 222-230 
Actual absence as essential, § 46, p.'224 
Character testimony, § 53 
Competency and materiality of evidence, § 49 
Corroborative evidence, § 52 
Credibility of expected testimony as affect¬ 
ing, § 61 

Cumulative evidence, § 52 
Diligence as essential, §§ 56-63, pp. 23(K240 
Disinterested witness, § 62 
Documentary evidence, | 56 
Excuse for laches, § 63 
Existence of written evidence of absent wit¬ 
ness, § 54 

Illness of witness causing, § 47 
Impeaching testimony, § 63 
Necessity of evidence, § 48 
Nonresident witness, § 61 
Party required as witness^ § 60 
Probable effect of expected testimony, $ 51 
X-ray examination, $ 50 

Presence of witness in court after admission, 
right to withdraw admission, | 109 
Probability of production, affidavit for continu¬ 
ance as required to allege, § 94, p. 263 
Production of witness or evidence, affidavit to al¬ 
lege probability, § 94, p. 263 
Second continuance on ground of, 1115 
Subpoenas, diligence in Issuance and service as 
essential, § 62, p 234 

Addition of counsel, continuance on ground of, | 23 
Addition of parties, amendment of pleadings result- 
ii^ in, continuance on ground of surprise, § 74 
Additional affidavits, motion for continuance, $ 96 
Adjournment, continuance operating as^ § 1 
Admissions, 

Illness of party as ground for continuance as af¬ 
fected by, g 29 

Prevention of continuance, gg 107-109, pp. 272-277 
Duration of admissions, g 109 
Effect, § 109 

Opposite party as having right to use affi¬ 
davit as evidence, g 109 
Sufficiency, g 108 
Withdrawal of, g 109 

Befusal to make as affects rig^t to continuance 
because of absence of witness or evidence, § 
46, p. 224 


Adversary, evidence of as surprise warranting con¬ 
tinuance, g 69 
Adverse party, 

Absence of as ground for continuance, g 34 
Diligence in summoning as witness as essential, 
g 62, p. 235 

Advice of counsel, mistake in respect to as surprise 
at trial, g 66 

Advisement, taking case under as equivalent to con¬ 
tinuance, g 1, n. 1 
Affidavits, 

Admissions to prevent continuance, opposite par¬ 
ty as havlj^ right to use as evidence, § 109 
ij)plication accompanied by, § 83; gg 89-96, pp. 
• 257-265 

Absence of witness or evidence, § 94, p. 261 
Absence or disability of counsel, g 94, p. 260 
Absence or dlsabilily of parties, g 94, p. 260 
Amendment, g 95 
Construction of, g 97 

Diligence In procuring absent witness or evi¬ 
dence to be shown, g 94, p. 264 
Documentary evidence sought to be secured, 
g 94, p. 262 

Excuse for failure to procure absent witness 
or evidence to be shown, g 94, p. 264 
Expected evidence, allegations as to, g 94, p. 
262 

Good faith as required to be shown, g 93 
Necessity, g 90 

Newly discovered evidence, g 94, p. 260 
Pending action, g 94, p. 260 
Persons required to make, g 91 
Presumptions as to sufficiency, g 97 
Requisites, g ^ 

Statement of grounds as required, g 94, pp. 
259-266 

Supplemental or additional affidavit, g 95 
Want of preparation, g 94, p. 260 
Counter affidavits, post 

Demand for bill of particulars not operating as, 
g 63 

Illness of party required to be shown by to war¬ 
rant continuance, g 29 
Motion supported by, g 90 
Second or further continuance, g 116 
Waiver of right to oontlnuance by failing to offer 
evidence of affidavit req)ecting absent wit¬ 
ness, g 13 

Agent, affidavit to application by, g 91 
Agreement, 

Continuance by, g 11 

Continuances caused by, subsequent application 
as not precluded by, g 111 

Alteration of instruments, discovery of after admis¬ 
sion of evidence as surprise warranting contin¬ 
uance, g 69 
Amendments, 

Affidavit for ccmtinuance, g 95 
Continuance to allow, g 21 
Pleajdlngs, 

Absence’ of surprise as ground of refusing 
continuance, g 73 

Affidavit on ground of surprise, g 94, p. 259 
Continuance on ground of surprise, material¬ 
ity as essential, g 72 

Surprise as ground for amtlnuance, gg 71-74, 
pp. 244-251 
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Amendments—Oontliiued, 

Pleadings—Continued, 

Withdrawal of motion as justifying refusal 
continuance on ground of surprise, § 

Waiver of ri^t to continuance by, J13 
Answer, withdrawal of as waiver of right to continu¬ 
ance, § 13 

Anticipation, amendment of pleadings, continuance on 
ground of surprise In case of, S 73 
Appeal and error. 

Pendency 'of appeal in other ease as ground for 
continuance, § 24^ p. 207 
Reversal and remand as affecting right, § 8 
Appearance, 

Cancellation of order of continuance by, § 103 
Waiver of right to continuance by, S 13 
Application, §§ 83-06, pp. 264-266 

Affidavit accompai^, § 83; $§ 80-«6, pp. 267- 


Additlonal affidavit, J 86 
Amendment of, § ^ 

Good faith as required to be shown, { 93 
Necessity for, $ 90 
Person required to make, $ 91 
Requisites, § 92 

Statement of grounds as required, $ 94, pp. 


Supplemental affidavit, § 98 
Attorney as authorized to make, S 86 
Jurisdictimi of, 8 88 
Necessity of mal^, § 83 
Notice, 8 88 

Party to action authorized to make, 8 85 
Renewal in different guise, f 112, n. 88 
Requisites of, § 84 
Second or further continuance, 8 116 
Time for making, 8 87 
Verification of, 8 84 
Written affidavits as essential, f 90 
Apprehension of ill health, application for continu¬ 
ance on ground of, 8 29 

Assignment for benefit of creditors, continuance for 
purpose of permitting conversion of property, 8 
24, p. 206 

Attachment of witness, diligence as respects continu¬ 
ance on ground of absence of witness as require 
Ing, 8 62, p. 236 
Attendance of witnesses. 

Diligence in compelling, § 62, p. 234 
Diligence in procuring as essential to continuance 
on ground of absence, 88 56-68, pp. 230-240 
Attendance on other courts, counsel, ground for con¬ 
tinuance, 8 38 
Attorneys at law. 

Absence of counsel, ante 
Affidavit to application by, 8 91 
Application by, 8 86 
Consent to continuance, § 11 
Death of counsel as ground for continuance, 8 46 
Illness of counsel or member of family as ground 
for continuance, 8 36 

Improper remarks or conduct as ground for con¬ 
tinuance, § 77 

Withdrawal or change of counsel as ground for 
continuance, 8 23; 8 36, n. 9. 

Bail, continuance granted on condition of applicant’s 
giving, 8104, n. 25 


Bill of particulars, demand for as application for coi> 
tinuance, 8 S3 
Binding effe^ 

Admission to prevent continuance, 8 108 
Agreement of parties for continuance, § 11 
Conditions on which continuance is granted, 8 106 
Books, 

Absence of as ground for continuanc‘e, 8 55 
Diligence in procuring as essential, § 62, p. 239 
Burden of proof, § 97 

Business, absence of party on as affects right to con¬ 
tinuance, 8 28 

Calamity, absence of party as result of unforeseen 
calamity as ground for continuance, 8 28 
Certificate of physician, 

Illness of party shown by as respects right to 
continuance, 8 29 

Illness of witness, continuance on ground of as 
dependent on giving, § 47 

Chambers, agreement for continuance from open 
court to, § 11, n. 65 

Change of counsel, continuance on ground of, 8 23 
Change of venue, continuance to allow parties to ap¬ 
ply for, 8 8 

Character witness, continuance for purpose of pro¬ 
ducing, 8 53 

Chief attorney, death of as ground for continuance, 
§ 46 

Citation, overruling of motion to quash as ground for 
continuance, § 82 

Codefendant, diligence in procuring attendance as 
essential to continuance on ground of absence, 8 
60 

Common right, continuance granted as matter of, 8 4 
Competency, 

Absent testimony, affidavit for continuance as 
required to show, § H p. 281 
Admissions to prevent continuance, objection to, 
8 109 

Evidence, continuance on ground of absence of 
witness as dependent on, 8 49 
Compromise and settlement, failure to reach as 
ground for continuance as want of preparation, § 
22,11.48 

Ckmclusions, allegations of application in form of, 8 
84 

Concurrent attachments, continuance in case of, 8 2A 

p. 206 

Condition of cause as affecting right, 8 7 
Conditions, continuance granted on, §8 104r-106, pp. 
269-272 

Payment of costs, 8106 
Refusal to accept as waiver- of right,*§ 18 
Conduct of counsd, 8 77 

Confession of judgment, continuance granted on con¬ 
dition of, § 104, n. 25 

Conflicting evidence denial of motion on, 8 97 
Conformity of pleadings to proof, amendment In re¬ 
spect to as warranting continuance on ground of 
Burpilse, 8 74 

Congested docket, absence of party as ground for 
continuance as affected by, 8 27 
Consent, continuance by, § 11 
Considerations affecting grant or refusal, 8 6 
Constitutional provisions, 8 3 
Contingency, length of continnance based on, 8 99 
Continued diligence, necessity of using for continu¬ 
ance on ground of absence of witness, 8 62, p. 233 
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Oontradictory testimony, 

Admissions to prevent continuance as precluding 
consideration of, § 109 
Continuance in order to secure, § 61, n. 24 
Ground for continuance, § 69, n. 70 
Convenience, continuance on ground of, § 6, n. 27 
Ooparties, 

Absence of coparty as ground for continuance, 

§ 33 

Continuance as to one of, § 9 
Corporations, affidavit on behalf of, verification, § 91 
Corroborative evidence, continuance for puipose of 
securing, $ 52 
Costs, 

Continuance granted on condition of payment of, 

§ 105 

Failure to file security for as ground for con¬ 
tinuance, § 20 

Counsel Attorneys at law, ante 

Counter affidavits, Introduction of as authorized, i 98 

Court stenographer, absence or illness of, § 76 

Courts, 

Attendance of party on other court as ground for 
continuance, § 28 

Authority to grant or refuse application residing 
in, § 86 

Continuance on own motion, § 10 
Counsel's attendance on other court as ground 
for continuance, S 38 

Credibility of witness, continuance on ground of ab¬ 
sence of witness or evidence as dependent on, S 
51 

Cross-action, 

Continuance to miable defendant to prepare 
against codefendant, § 22 
Pendency of as ground for continuance, § 24, p, 
206 

Cross-affidavits. Counter affidavits, ante 
Cipss-examlnation, surprise in respect to testimony 
elicited from as ground for continuance, { 70 
Cumulative evidence, 

Continuance to secure, S 52 
Newly discovered evidence, S 64 
Date of trial, misunderstanding in respect to as suiv 
prise at trial, | 66 ^ 

Dea^ 

Continuance on ground of, $ 4 
Counsel, § 45 
Defendant, | 44 
Plaintiff, § 43 

Witness, continuance on ground of, S 46, p. 224, n. 
84 

Default, right to continuance as affected by, S 7 
Defect of parties, S16 
Defects in proceedings, § 15 

Defendant, death of as ground for ocmtlnuance, S 44 
Defense, withdrawal of as waiver of right to continu¬ 
ance, $ 13 

Definite time, application as required to show that 
continuance be granted for, { 84 
Definitions, $ 1 
Costs, S 105 

DUigenee, § 62, pp. 282-239 
Dday, 

■ AnpUeation gs required to show as not being 
,, made for, S 84 

Oonttmtance on ground of absence of witness 
, or evidence for puipose of, i 46, p. 228, n. 81 


Delay—Continued, 

Depositions, continuance on ground of absence 
of witness as affected by, § 62, p. 238 
Effect of as inspects right to continuance, $ 7 
Filing of pleadings, § 18 

Subpoenas, diligence in securing attendance of 
witness as affected by, § 62, p. 235 
Delicacy, continuance from motives of, § 6, n. 27 
Demurrer, continuance on overruling of, § 82 
Departure of witness, diligence in obtaining deposi¬ 
tion prior.to as essential to continuance on 
ground of absence, § 62, p. 238 
Depositions, 

Ability to give as respects right to continuance 
on ground of illness of party, § 29 
Absent witness, continuance for purpose of re¬ 
taking or for personal attendance of witness, 

J 54 

Adverse party, diligence in procuring, § 60 
Codefendant, diligence In procuring as essential, 

8 60 

Compalling answers to interrogatories, diligence 
in respect to as essential, §. 62, p. 239 
Continuance granted on condition &at informal 
depositions might be read, § 104, n. 26 
. Contradictory testimony of witness In respect to 
as ground for continuance, 8 69, n. 70 
Delay in procuring as affecting right to continu¬ 
ance on account of absence of witness, § G2, p. 
238 

Diligence In taking, 8 62, p. 237 
Illness of witness too severe to permit taking of, 
8 47 

Pendency of proceedings to take as ground for 
continuance, $ 26 

Suppression of at trial as surprise warranting 
continuance, 8 67 

Timely efforts to procure as essential to continu¬ 
ance on ground of absence of witness, 8 62, 
p. 238 

Description of injury, amendment of pleadings in re¬ 
spect to, continuance on ground of -surprise, 8 
74 

Description of instrument, amendment of pleadings 
in respect to as ground for continuance, § 74 
Destruction of papers, ground for continuance, | 19 
I Determination of application, 8 97 
Diligence, 

Absence of counsel resulting from lack of as af¬ 
fects right to continuance, § 35. 

Affidavits for continuance on ground of absence 
of witness or evidence as required to show, 
8.94, p. 264 
Application, 8 87 

Attachment of witness failing to obey subpoena 
as required.by, 8 62, p, 236 
Attendance of witness, continuance on ground of 
absence as dependent on use of, 88 56-68, ppt. 
23(V-240 

Oonsideration of in ruling on motion, § 6 
Oumulative evidence, lack of In securing as re¬ 
spects right to continuance, 8 62 
Definition of, 8 62, pp. 282-239 
Depositions, continuance on ground of absence of 
witness dependent on use of, | 6Si, p. 237 
Determination of what constitutes due diligence, 
8 62, p. 232 
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Diligence—(Continued, 

Documentary evidence, continuance on ground of 
absence as dependent on, § 57; § 62, p. 23a 
Excuse for laches in respect to summoning wit¬ 
nesses or securing evidence, § 63 
Facts of particular case as determinative of use 
of, § 62, p. 232 

Judicial knowledge as subject to consideration in 
detei-mlning question of, § 98 
Nonresident witness, continuance on ground of 
absence as dependent on use of, §<61 
Officers of, court required as witnesses, continu¬ 
ance on ground of absence as dependent on 
use of, § 59 

Paity required as witness, continuance on ground 
of absence as requiring use of in securing 
attendance, § 60 

Procuring attendance of witness, 

Employ of applicant, § 58 
Offlcere of court required as witnesses, § 59 
Procuring evidence, continuance on ground of 
absence as dependent on, §§ 56-68, pp. 230-^ 
Separation of case, right to continuance as re¬ 
quiring, § 22 
Service of process, § 17 
Summoning witnesses, § 62, p. 234 
Directed verdict, pendency of motion as affecting 
right to continue, § 7 

Disability of counsel, affidavits for continuance on 
ground of, requisites, § 94, p. 260 
Disability of parties, affidavit for continuance on 
ground of, requisites, § 94, p. 260 
Disclosures, requirements as to in order to permit of 
admissions to prevent continuance, § 107 
Dlscoveryi pendency of proceeding for as ground for 
continuance, § 25 
Discretion, § 5, pp. 191-194 

Absence of parties as ground for continuance, 

§ 27 

Absence of witness or evidence as ground for 
continuance, { 46, p. 223 
Amendment of ^davit for continuance, § 95 
Character witness, continuance to produce, § 53 
Continuance on ground of surprise caused by 
amendment of pleading, § 71 
Cumulative evidence as ground for continuance, 

§ 52 

Exclusion of evidence as surprise warranting con¬ 
tinuance, i 68 
Furtlier continuance. 

Absence of parties, § 113 
Absence of witness or evidence, § 115 
Disposition of application for, § 112 
Grounds for continuance, § 14 
Dlness of party or member of family as ground 
for continuance, § 29 

ninPBH of witness* as ground for continuance, § 

47 

Impeaching testimony, continuance to produce, § 

53 

Imposition of costs as condition to granting of 
injunction, § 105 
Motion as addressed to, § 97 
Newly discovered evidence, § 64 
Pendency of other actions as ground for con¬ 
tinuance, § 24, p. 206 

Prejudice of Jury as ground for continuance, § 76 
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Discretion—Continued, 

Second continuance, 

Alisonce of party, § 113 
Alisonoe of witnt'ss or evidence, § 116 
Disp^jsition of application for, § 112 
Stipulation for ctmtiiiuanco, s 11 
Surprise at trial, § 65 

Delay in filing pleading.-^ operating as, § 18 
Dislntei'estecl w-ltness, alweiice of aa ground for con¬ 
tinuance, § 52 

Disqualification of judge, continuance by operation 
of law, g 12 

Disqualification of juror, § 75 
Distinctions, § 1 

Docket, misunderstanding in respect to as surprise 
at trial, § 68 
Documentary evidence, 

Absence of as ground for continuance, $ 55 
Affidavit for continuance on ground of, requisites, 

§ 94, p. 262 

Diligence in procuring as essential to continu¬ 
ance on ground of absence of witness, § 62, p. 
239 

Diligence In procuring, continuance on ground 
of absence as dependent on, § 57 
Dnration, admissions to prevent continuance, § 1C9 
Ejectment, failure to file on demand copies of in¬ 
strument sued on, § 15 
Entitling, affidavit for continuance, § 92 
Entry of order, § 101 

Equity, pendency of snit in as ground for ccmtinnance 
of law action, § 24, p. 206 

Estoppel, stipulation for continuance operating as, § 
11, n. 68 
Evidence, 

Absence of witness or evidence, ante, 

Admissibility In opposition to motion, § 98 
Affidavit for continuance as required to show 
nature of expected evidence, § 94, p. 262 
Applicant's evidence as surprise warranting con¬ 
tinuance, § 70 

Competency of as respects continuance on ground 
of absence of witness, § 49 
Exclusion of as surprise at trial, § 68 
Materiality as respects continuance on ground of 
absence of witness, § 49 

Necessity of as respects continuance on ground 
of absence, § 48 

Suppi’ession of as surprise at trial, 8 37 
Surprise occasioned by adversary’s evidence as 
ground for continuance, § 60 
Withdrawal of as precluding continuance on 
ground of surprise, § 69 

Exclusion of evidence, surprise as result of, g 68 
Excuse, 

Affidavit for continuance on ground of absent 
witness or evidence as required to state, § 
94, p. 264 

Laches in respect to summoning witnesses or se¬ 
curing evidence, § 63 

Expediency, consideration in ruling on motion, § 6 
Expenses, condition of payment to grant of continu¬ 
ance, § 106 

Expert witness, , . « 

Absence of as ground for continuance, § 48, n. 2 
Fees, requirement for payment as condition to 
adjonrnment, § 105, n. 46 
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Extent of recovery, amendment in respect to, contin¬ 
uance on ground of surprise, § 74 
Facts, 

Admissions as to in order to prevent continuance, 
§106 

Affidavit In support of continuance as required 
to set forth, § 94, p. 259 

Application as required to contain statement of, § 
84 

Mistake in respect to as surprise at trial, § 66 
Proper exercise of discretion as dependent on, § 6 
Family, 

Counsel, illness of member as ground for contin¬ 
uance, § 36 

Illness of member as ground for continuance, § 
29 

Federal courts, pendency of suit in as ground for 
continuance of action in state court, § 24, p. 
207 

Fees, witnesses, diligence in securing attendance as 
requiring tender of, § 62, p. 235 
Filing, affidavits for continuance, § 92 
Financial Inability, excuse for laches in summoning 
absent witness, § 63 

Foreign state, pendency of other action in as ground 
for continuance, § 24, p. 206 
Formal amendments, continuance on ground of sur¬ 
prise, § 72 

Further continuances, §§ lJO-116, pp. 277-281 
Absence of counsel, discretion as to, § 114 
Absence of party, discretion of court in respect to, 
§113 

Absence of witness or evidence, 1116 
Application and affidavit, § 116 
Discretion of court in respect to, § 112 
Disposition of application for, § 112 
Illness of parties, § 113 

Furtherance of justice, grant or denial operating in, 
§6 

Qamishment, continuance on ground of garnishment 
in respect of debt for which suit is brought, § 24, 

p. 206 

Good faith, 

Affidavit for continuance as required to show, $ 
93 

Gcmsideration of in ruling on motion, | 6 
Grounds, §§ 14r^, pp. 199-263 
Hearing on application, § 97 
Hearsay, affidavits containing allegations based on as 
insufficient, § 91 

Ignorance, want of preparation caused by as affecting 
right to continuance^ § 22 
Illness, 

Continuance on ground of, § 4 
Counsel or member of family, groxmd for contin¬ 
uance, § 36 

Second or further continuance, § 114 ' 

Court stenographer, § 76 
Default on account of as affecting right, § 7 
Juror, § 76 

Member of family, § 29 
Party, § 29 

Further continuance on ground of, § 113 
Witness, § 47 

Affidavit for continuance on ground o^ § 94, 

p. 260 

Counter affidavits or oral evidence as admis¬ 
sible on question of, | 98 


Illness—Continued, 

Witness—Continued, 

Diligence in obtaining depositions as essen¬ 
tial to continuance on ground of absence, 
§ 62, p. 237 

Immaterial amendments, continuance on ground of 
surprise, § 72 
Impeaching testimony, 

Continuance for purpose of producing, § 53 
Newly discovered evidence, § 64 
Imprisonment, absence of parly caused by as ground 
for continuance, § 31 
Incompetency of juror, | TO 
Indictment pending, ground for continuance, | 24, p. 
206 

Indispensability, absence of party as ground for con¬ 
tinuance as dependent on, § 27 
Information and belief, admissions to prevent contin¬ 
uance made on, effect of, § 109 
Inherent power to grant, § 2 
Injunction, continuance pending proceeding for, § 81 
Interrogatories, continuance to permit fiUng of suffi¬ 
cient answers to, § 26 

Intervention, failure to perfect proper service, § 17, n. 
15 

Intoxicated witness, surprise In respect to testimony 
as ground for continuance, § 70, n. TO 
Issues, application made after joinder, § 87 
Joint defendants, continuance as to one of copartles, 
§9 

Judges, prejudice on part of as ground for continu¬ 
ance, § 78 

Judgmmt, application after, § 87 
Judicial notice. 

Consideration of facts within on hearing on 
plication, § 97 
Diligence, § 98 
Jurisdiction, 

Application for continuance, § 86 
Loss of by order of continuance, § 1(^ 

Jurors, 

Absence, Incompeteney or disqualification of, 8 TO 
Impaneling of, § 15 

Improper rmnarks of counsel In presence of, § 77 
Justice, grant or denial as required to promote, § 6 
Laches, continuance on ground of absence of witness 
or evidence as requiring excuse for, § 68 
Law, mistake in respect to as surprise at trial, § 66 
Leading counsel, absence of as ground for continu¬ 
ance, $ 41 

Leave of court, absence of ooiinsel by as ground for 
continuance, § 40 

Legal representative, substitution for deceased plain¬ 
tiff as affecting right to continuance, § 43 
Legislature, absence of counsel in attendance on as 
ground for continuance, § 87 
Length of continuance, § 99 
Loss of papers, § 19 

Mails, miscarriage, of papers In as ground for contin¬ 
uance, § 19 
Materiality, 

Admissions to prevmit continuance, objection to. 

§ 109 

Amendment of pleadings, continuance on ground 
of surprise as dependmit on, § 72 
Evidence, continuance on ground of absence of 
witness as dependent on, $ 49 
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Materiality—Contiiined, 

Newly discovered evidence as respects ground for 
continuance, § ^ 

Mem1}er of family, illness of as ground for continu¬ 
ance, § 29 

Meritorious cause of action or defense, 

Affidavit for continuance as required to show, § 

94, p. 259 

Amended pleading, continuance on ground of sur¬ 
prise as dependent on, § 71 
Bight to continuance as d^)endent <m, § 7 
Military service, 

Absence in as ground for continuance to prepare 
defense, § 22, n. 42 

Attorney’s absence in as ground for continuance, 

§ 37 

Misconduct of witness, ground for continuance, 79 
Mistake. 

Setting aside order of continuance made under, 
§103 

Surprise at trial as result of, § 66 
Mistrial, application for continuance after prior con¬ 
tinuance had been granted, § 111 
Misunderstanding, surprise at trial as result of, § 86 
Minop defendant, absence from state as ground for 
continuance, § 27, n. 62 
Motion of court, continuance on, § 10 
Motions, 

See, also, Application, ante 
Affidavits In support of, § 90 
Necessity for, § 83 
Setting aside continuance on, § 108 
Striking from flies, § 101 

Supplemental or additional affidavits in support 
of, § 98 

Name, absent witnesses, affidavit for continuance as 
required to state, § 94, p. 261 
Negligence, want of preparation caused by as affecting 
right to continuance, § 22 

New pleadings, Introduction of as ground for contin¬ 
uance, § 18 j 

New trial, diligence in securing attendance of wit¬ 
nesses after remand for, § 62, p. 233 
Newly discovered evidence. 

Affidavit on ground of, requisites, § 94, p. 260 
Ground for continuance, § 64 - 

Newspapers, publication of report of trial of another 
case as ground for continuance, § 78 

Nonresident witness, „ * ^ « 994 

Absence of as ground for continuance, § ^ 224 

De^ttlom, delay In taMiw out conumaelou, I 

Dill^re reecuring atteidanM as e^tlal to 
continuance on ground ot aleence, i W 
Subpoenas, diligence in IssulM as 

tinnance on ground of absence, § 62, p. 
Nonsulti surprise at ruling on motion for as ground 
for continuance, § 66 

Amendment, continuance to aUow, § 21 
Surprise as affected by, § 73 
Application, § 88 

Setting aside of continuance, § 103 
Officers ot court, diligence in procuring as witnesses. 


] Operation of law, continuance by, § 12 
Order as unnecessary, § 100 
Opposing counsel, erroneous statement by as sur¬ 
prise warranting continuance, § 66 
Oral application, sufficiency, § 84 
Oral evidmice, admissibility in opposition to motion, 

§ 98 

Order of continuance^ 

Entry of, § 101 
Nature of, § 100 
Operation and effect, § 1(K2 
Setting aside, § 103 
Origin, § 1 
Papers, 

Absence of as ground for continuance, S 55 
Diligence In procuring as essential, § 62, p. 239 
Loss or absence of, § 19 
Part of attorneys, absence of as ground for continu¬ 
ance, § 41 

Partial trial, continuance after, § 102 
Parties, 

Absence from state, ground for continuance, § 27 
Absence of parties, ante 

Amendment in respect to, continuance on ground 
of surprise, § 74 
Application by, § 85 
Consent to continuance, § 11 
Defect of, § 16 

Voluntary absence, party required as witness, 
continuance in case of, § ^ 

Pendency of other action, continuance on ground of, 

§ 24, pp. 205-208 

Affidavit on ground of, requisites, § 94, p. 260 
Pending legislative action, continuance on ground of, 
§80 

Peremptory rule for trial, further continuance alter, 

§ 112 

Personal injuries, amendment of pleadings respectli^ 
cause of, continuance on ground of surprise, § 
74 

Personal service of process, continuance on faUure of, 

§ 17 

Physicians and surgeons, continuance of proceeding 
to revoke license on gi-ound of pending criminal 
prosecution, § 24, p. 206, m 85 
Physician’s certificate. Illness of party shown by to 
warrant continuance, § 29 

Place, amendment In respect of as ground for contin- 
nance, § 74 

Plaintiff, death of as ground for continuance, I« 

Plea, surprise at OTerruUng of ae ground for conttar 
nance, § 66 

^^^^SSdment, continuance to allow, § 21 

Amendment of as surprise warranting continu¬ 
ance, §§ 71-74, pp. 244-251 
Conformity to proof, amendment in respect to as 
warranting continuance, § 74 
Delay in filing as ground for continuance, § 18 
Bvl^nce not disclosed by as surprise warranting 
continuance, § 69 

Waiver of right to continuance by withdrawal of, 
TOdrewal of ea d^eatlng right to cmtinuanoe, 

!7 • 

Postponement, 


Officers of court, diligence in procoims»»*.u==~., . 

Open Sirt, appUcation for continuance as required to 3]^ratin 

be made in, § 88 


operating as, § 
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Prejudice, 

Amendment of pleadings, continnanoe on ground 
of surprise as dependent on, { 71 
Ground for continuance, $ 78 
Jury, § 75 
Preparation, 

Affidavit for continuance on ground of want of, 
requisites, S 94, p. 260 

Want of as ground for continuance, §§ 22, 23 
Presumptions, § 97 

Principal counsel, absence of as ground for continu¬ 
ance, $ 41 

Probable effect, continuance on ground of absence of 
witness or evidence as dependent on, $ 51 
Procedure, defects in as ground for continuance, { 15 
Process, 

Insufficient service of, $ 17 
Service of process, post 

Procuring evidence, diligence In as essential to con¬ 
tinuance on ground of absence, § 56 
Prohibition, writ of operating as ccmtlnuance by op¬ 
eration of law, $ 12 

Promise of witness, reliance on as sufficient as re¬ 
spects continuance on gronnd of absence^ S 62, p. 
233 

Prompt trial, parties as entitled to, S 4 
Proof, conformity of pleadings to, amendment In re¬ 
spect to as warranting continuance on ground of 
surprise, S 74 

Public excitement or prejudice, ground for. contlnn- 
ance, S 78 
Public service, 

Absence of counsel caused by as ground for con¬ 
tinuance, S 37 

Absence of party caused by, J .30 
Quashing citation, overruling of moUon for as ground 
for continuance, $ 82 

Qnasi-crimlnal actions, imposition as condition as to 
payment of costs before grant of continuance, I 
105 

Heasonable terms, imposition of as condition to grant¬ 
ing continuance, S 104 

Eebuttal, admissions to prevent continuance, J 109 
Eeceiver, appointment of for opposite party as ground 
for continuance, { 82 
Becords, 

Absence of as ground for continuanoe, $ 55 
Order of continuance as required to be entered 
on, 9 101 

Reference, order of as continuing cause, 912 
Relation back, entry of order, $ 101 
Relevancy, admissions to prevent continuance, objec¬ 
tions to,§ 109 

Reliance on promise of witness, continuance on 
ground of absence as affected by, § 62, p. 233 
Remand, continuances after, § 8 
Remarks of counsel. Improper remarks as ground for 
continuance, § 77 

Replication, delay In filing as gronnd for continu¬ 
ance, § IS, n. 21 

Residence, absent witnesses, affidavit for continuance 
as required to state, § 9^ p. 261 
.Retrospective effect, affidavits for continuance filed 
subsequent to ruling at trial, 9 96 
.Rejbroqpective' statutes, contemplated passage of as 
ground for continuance, 9 80 
Reversal, continuances after, § 8 
Revocation of continuance^ 9 14 


Right to continuance^ 9 4 
Rules of court. 

Admissions to prevent continuance, 9 107 
Affidavits, requisites controlled by, § 92 
Attendance of counsel on another court as ground 
for continuance, § 38 

Search and inquiry, continuance on ground of ab¬ 
sence of witness as dependent on use of, 9 62, pi. 
233 . 

Search for evidence, continuance for purpose of, § 
46, p 225 

Seasonable beginning, diligence In securing attend¬ 
ance of witness as requiring, 9 62, p. 233 
Second continuances, §9 110-116, pp. 277-281 
Absence of counsel, discretion as to. 9 114 
Absence of paiHes, discretion of court as to, § 
113 

Absence.of witness or evidence, 9 115 
Application and affidavit, 9 116 
Determination in respect to application for, 9 111 
Discretion of court In respect to, 9112 
Disposition of application for, 9 112 
Second subpoena, diligence as requiring service of 
in order to secure attendance of witness, 9 62, p. 
236 

Security, continuance granted on condition of giving, 
§ 104, n. 25 

Security for costs, failure to file as ground for con¬ 
tinuance, 9 20 

Self-incrimlnation, absent Witness' probability of In¬ 
voking constitutional provision against as re¬ 
spects right to continuance, 9 40. p. 224, n. 86 
Service of process, Insufficiency In respect to, 9 17 
Service of subpoena, delay in as respects diligence In 
securing attendance of-witness, 9 02, p. 235 
Setting aside continuance, 9103 
Several counsel, absence of one as ground for contin¬ 
uance, § 41 
Several defendants. 

Death of one as sufficient ground for continu¬ 
ance, § 44 

Failure to serve part with process, 9 16 
Several plaintiffs, death of one as ground for con¬ 
tinuance, § 43 
^Sickness. Illness, ante 
Signature, order of continuance, 9100 
Statutory provisions. 

Admissions to prevent continuance, 9 107 
Discretion of court as affected by, 9 6, p. l'93 
Grounds for continuance as controlled by, 9 14 
Power conferred or limited by, 9 2 
Validity of; 9 3 

Stipulation, continuance by, 911 

Further continuance as not prevented by, 9 112 
Subpoena, 

Diligence in Issuing and serving as essential to 
continuance on ground of absence of witness, 
9 62, p. 234 

Witness absenting himself after attending court, 
continuance as dependent on Issuance of, 9 
62, p. 237 

Witnesses out of reach of, diligence In respect 
to location as essential, 9 62, p. 238 
Subpoena duces tecum, diligence as requiring appli¬ 
cation for In respect to docnmentary evidence, 9 
62, p. 239 

Substitution of attomeysi ground for continuance, 9 
35 
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Snbstitntion of parties, amendment resoltlng In, con¬ 
tinuance on ground of surprise, S 74 
Successive applications, §§ 110-116, pp. 277-281 
Summary docket, erroneous placing of ordinary ac¬ 
tion on, § 15 

Summoning witnesses, diligence as essential, 8 62, p. 
234 

Supplemental affidavits, motion for continuance, § 96 
Suppression of evidence, surprise at trial warrant¬ 
ing continuance as result of, 8 67 
Surprise, 

Affidavit for continuance on ground of amend¬ 
ment of pleading, 8 94, p. 259 
Amendment of pleadings, §8 71-74, pp. 244-251 
Absence as ground of refusing continuance, § 
73 

Application on ground of, requisites, 8 94 
Delay in filing pleadings operating as, 8 18 
Failure of witness to attend, 8 62, p. 233 
' Ground for continuance, 88 65-70, pp. 240-244 
Adversary’s evidence operating as, 8 69 
Amendment of adversary’s pleading, materi¬ 
ality, 88 71-74^ pp. 244-251 
Evidence of applicant operating as, 8 70 
Exclusion of evidence, 8 68 
Mistake of party or counsel, 8 66 
Prejudice as essential, 8 65 
Unexpected suppression of evidmice, 8 67 
Sworn testimony, admissions to prevent continuance 
as to be given effect of, § 109 
Telegrams, requesting attendance of witness by as 
insufficient use of diligence, 8 62, p. 234, n, 7 
Temporary adjournment, court’s own motion, 8 10 
Temporary injunction, continuance i)ending determi¬ 
nation of proceeding, 8 81 

Temporary postponement, examination of depositions, 

8 26 

Termination of term, continuance by operation of law, 

8 12 

Terms, power to Impose as condition to granting con¬ 
tinuance, 8104 

Thoughtlessness of counsel, absence of party as re¬ 
sult of as ground f9r continuance, 8 27, n. 39 
Time, 

Affidavits for continuance, filing of, 8 92 
Amendment In respect of as ground for continu¬ 
ance, 8 74 

Amendment of pleadings, continuance on ground 
of surprise as affected by, 8 73 
Application for continuance, 8 87 
Court as required to fljc, § 99 
Trial, 

Grant of continuance after case has proceeded to, 
8 7 

Notice, failure to serve defoidant’s counsd with, 
§ 16 

Waiver resulting from going to trial without ob¬ 
jection, 8 13 

Truth of testimony, admissions without reserve as 
required to prevent continuance, 8 168 
Unavoidable casualty, preparation prevented by as 
ground for continuance, 8 22, n. 42 


Unforeseen calamity, absaice of party caused by as 
ground for continuance, 8 28 
Unremitting diligence, continuance on ground of ab¬ 
sence of witness as dependent on, § 62, p. 233 
Vacation of order of continuance, acquiescence in, 8 
103 

Variance, ground for continuance, 8 69, m 68 
Verbal agreement, continuance by, 8 11 
Verification, 

Application, 8 84 

Pleadings, continuance to permit, 8 21 
Voluntary absmice of parties, ground for continuance, 
8 27 

Voluntary dismissal, waiver of right to continuance 
by, 813 
Waiver, 

Ck>ndition8 of grant of continuance, { 106 
Right to continuance, 8 13 
Verification of application, 8 84 
Written motion for continuance, § 84 
Want of preparation, ground for continuance, 8$ 22, 


Weather conditions, absence of witness caused by as 
ground for continuance, 8 46, p. 224, n. 82 
Will contest, pendency of as pound for continuance, 

■ 8 24, p. 206, n. 86 

Withdrawal, motion to amend pleadings, continuance 
on ground of surprise as justifiably refused, 8 
71 

Withdrawal of counsd, continuance on ground of, | 
23; 8 35, n. 9 
Witnesses, 

Absence of witness or evidence, ante 
Compelling attendance of, diligence as essential, 
8 62, p. 234 

Death or sudden illness of, 8 4 
Diligence in summoning and compelling attend¬ 
ance of, 8 62, p. 234 

Expenses, condition that applicant reimburse ad¬ 
verse party for, 8 106, n. 44 
Fees, dili^ce as requiring tender of, 8 62, pw 


235 

Illness as ground for continuance, 8 47 
Juror called as witness as ground for continu¬ 
ance, 8 75 

Misconduct ol^ 8 79 

Necessity of evidence as respects continuance on 
ground of ahs^c^ 8 48 

Summoning, diligence as essential, 8 62, p. 234 
Unexpected testimony by applicant’s witness as 
ground for continuance, 8 79 
Words and phrases. Definitions, ante 
Writ of inquiry, setting aside of as authorizing con¬ 
tinuance, 818 

Written affidavits, application for continuance^ made 


■ by, 8 90 

Written agreement, necessity of, 8 U 
Written evidence, existence of In respect to absent 
witness as respects right to continuance, 8 64 
Tt-mv examination, continuance to permit taking ot 


8 50 
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Abandonment, 

Acquiescence operating os, § 380 
Admissibility of evidence as to, § 699 
Damages, § 601 
Agreement, form of, S 3S8 
Breach as authorizing, §§ 47^-476, pp. 979-982 
Building and construction contract, default of 
owner authorizing, § 422, p. 909 
Completion by other party, recovery as affected 
by, § 612, p. 1096 
Consideration supported by, S107 
Defense of, pleading, S 551 
Deviations or changes in contract as, $ 395 
Executory contracts, mutual agreement, § 387 
Dlegal agreement, new agreement on new con¬ 
sideration as affected by, § 286 
Instruction in action for breach, S 639, n. 95 
Intention, Hlegality, $ 291 
Jury question as to, § 630, p. 1298 
Justified abandonment as precluding damages for 
failure to perform, § 615, p. 1107 
Law question as to, § 630, p. 1298 
Misapprehension, reinstatement on discovery of, 
§ 392 

Modification operating as, | 379, p. 871 
Oral agreement, § 388 
Pleading of, § 551 ' 

Prevention of performance operating as, $ 457 
Recovery on quantum meruit in case of, § 611 
Rescission as justified by, $ 429 
Right of, § 387 

Rights acquired under contract, § 412 
SufiSciency of evidence as to, § 608 
Time for, § 433, n. 62 

Abbreviations, terms of offer stated by as binding 
on acceptance of instrument, § 41, p. 877 
Abduction, illegality of agreement to commit, { 193 
Ability to perform. 

Admissibility of evidence as to, § 600, p. 1245 
Burden of proof as to, | 590, p. 1232 
Conditions precedent, § 456, p. 940 
Jury question as to, § 630, p. 1299 
Abrogation. Rescission, post 
Absolute contract, pleading as alternative contract, 5 
635, p. 1160 

Absolute obligation, election between performance 
of alternative provisions, § 465 
Absolute repudiation, anticipatory breach as requl^ 
tag, $ 472, p. 976 

Abstract instructions, sufifidency of in action on con¬ 
tract, 8 633, p. 1303 
Absurd contracts, legality, § 190 
Abuse of process, duress of property resulting from, 
8177 

Acceleration of time tor performance, | 607 
Acceptance, 

Burd^ of proof, 8 590, p. 1281 
Oonstniction of agreements ta respect to, 8 327, 
p. 768 

Delivery as requiring, 8 64 
Implied contract as result of acceptance of bene¬ 
fits, 8 4, p. 321 

Mntuallty of obligation as affected by right of, 
8 100, p. 451 

Occupancy or use as, § 614, p. 1102 
Oflbr and acceptance, post 
Performance, $ 490 
Slgntag of as binding, { 346 


Acc^ance—Ckmttaued, 

Third party beneficiary, enforcement of contract 
by as dependent on, § 619, p. 1133 
Waiver of defects ta performance by acceptance 
of bunding, § 514, p. 1101 

Accessory contract, defined, 8 10, p. 328 

Accident, delays caused by. 

Additional time as not authorized for, § 502, p. 
1068 

Liability for, § 605, p. 1079 

Accord and satisfaction, pleading defense of, § 549, 

p. 1186 

Account stated, Ulegal contracts, action maintained 
on, § 277 

Accounting, construction of contract Involving, § 327, 
p. 766 

Accounts, .buUdtag contractor, duty of keeping, 8 494, 
p. 1004 

Accrual of cause of action on contract, §§ 531, 532 

Accrued rights and obligations, rescission as affecting, 
§ 392 

Acknowledgment, 

Arbitration agreement, necessity of, S 501, p. 

1044, n. 12 
Law governing, § 15 

Acquiescence, 

Acceptance of offer by, § 41, pp. 373, 375 
Breach of contract, forfeiture provisions as walv-’ 
ed by, § 409 

Defective performance, possession or use as, 8 
614, p. 1103 

Implied contract resulting from, § 4, p. 321 
Rescission, effect of, § 389 
Waiver of right to terminate by, building and con¬ 
struction contracts, § 405 

Act of God, 

Delay in performance as result of, excuse for, 
§ 606, p. 1076 

Impossibility of performance caused by as excuse 
for nonperformance, 8 463, p. 965 
Performance rendered impossible by, excuse for 
nonperformance, § 459, p. 946 
Suspension of work excusable by, breach as not 
resulting from, 8 399, p. 890 

Actions, 88 518-644, pp. 1112-1313 

Arbitration as condition precedent to, § 499, pp. 
1033-1040 

Creditor beneficiaries as having ri^t to main¬ 
tain, § 619, p. 1127 

Donee beneficiaries as having right to Tnaint otn, 

§ 619, p. 1127 
Forbearance, post 
Form of, 8 523, pp. 1146-1148 
Grounds of, § 623, pp. 1146-1148 
Id certum est quod certum reddi potest, ap¬ 
plicability of, 8 36, p. 369 
Illegal contracts, maintenance of, § 277 
Incidental beneficiaries as having right to main¬ 
tain, § 619, p. 1127 

Persons against whom maintainable, §8 520-522 
Rescission authorizing action for breach, § 441 
Rescission, commencement as notice of, 8 435 
Third persons, right to maintain to enforce con¬ 
tract for benefit of, 8 619, pp. 1117-1142 

Acts, 

Acceptance of offer by, § 41, p. 847 
Contract appearing ta combtaatlon of acts and 
writings, 8 54 
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Additional security, consideration for, § 122 
Additional time, allowance of for dday caused by 
act of owner, § 502, p. 1062 


Agents—Continued, 

Admissibility of evidence In action on contract 


Adequacy of consideration, §§ 127,128 

Inadequacy as determining validity of contract, § 
188 

Nominal consideration, § 128 
ResdSBion on ground of inadequacy, § 419 
Restraint of trade, contracts in, § 257 
Administration of estates. 

Agreements in contravention of as contrary to 
public policy, § 223 

Release of right as sufiadent consideration, g 103, 
p. 458 

Administration of Justice, agreements calculated to 
impede, Illegality as against public policy, § 223 
Administrative action, Illegality of agreement for 
purpose of influencing, § 214, pp. 677-680 
Admissions, 

Consideration, prima fade evidence, § 683 
Plea of no consideration, § 666 
Plea of nonperformance, §§ 652, 653 
Pleadings, proof as unnecessary in respect to, § 
566 

Adoption, signature aflElxed by, validity of instru¬ 
ment, § 62, p, 413 

Adultery, compromise or settlement of prosecution 
for, illegality, § 228 
Advances, 

Consideration based on, | 80; g 112, p. 468 
Construction of contracts Involving, § 827, p. 766 
Destruction of building during construction as 
warranting recovery of by owner, g 466, p. 
963 

Implied contract resulting from, g 4, p. 319, n. 74 
Third persons, creditor’s ri^t to ^orce con¬ 
tract, § 619, p. 1129, n. 21 
Adverse party, 

Performance prevented by, rescission on ground 
of nonperformance as preduded, g 424 
Prevention of performance by, non-performance 
as excused, g 468, pp. 966-070 
Understanding of as controlling construction, | 
295, p. 695 
Advertisement,- 

Acceptance of offer by, g 46 

Compliance with, g 42, p. 880, n. 99 
SuflBidency to form contract, g 48 
Construction of contracts Involving, g 327, p. 
766 

Intention expressed by, g 33 
Merger in subsequent written contract, g ’381, p. 
875 

Advice, 

Duress by means of, g 168, p. 627 
Undue Influence as result of giving, g 180 
Affidavit of defense, actions based on contract, §g 
648-560, pp. 1170-1196 

Affirmative assignment, breach of con^ct, suffideoi- 
cy, g 644 

AflElrmatlve defenses, 

General denial as not authorizing proof of, g 549, 
p. 1185 

Pleading of, g 648, p. 1181 

Age, capadly to contract as affected by, g 133, p. 481 
Agents, 

Acceptance <ff oCter, notice to as sufficient, g 46 


by, g 593 

Burden of proving execution os, § 681 
Defalcation of as excuse for nonperformance, § 
459, p. 949 

Duress by, effect of, g 178 
Employment by public officers to obtain contracts 
from government, illegality, g 215, p. 581 
Express contract consummated by, g 8 
Illegality of agreements of, § 198 
Mistake of, g 143 

Notice of acceptance of offer to as sufficient, | 45 
Order for extra work by, compensation as re¬ 
coverable by builder, g 371, p. 849, n. 60 
Place of contract as determined by place of en¬ 
tering into agreement, g 356 
Principal’s liability on contract of agent within 
authority, g 520 

Proof of contract by as sustaining allegation of 
contract with principal, § 576 
Signature by, § 62, p. 413 

Variance in respect to pleading and proof of con¬ 
tract made through, § 576 
Agreement, 

Abandonment of rights by, g 412 
Additional or extra work performed under, 
builder’s right to compensation in case of, $ 
371, p. 844 

Allegations as to, declaration or complaint In ac¬ 
tion on contract, § 535, p. 1158, n. 8 
Defined, g 1, p. 313 

Discharge by, g 385; gg 386-392, pp. 878-885 
Distinguished, g 1, p. 311 
Implied contract resting on, g 4, p. 319 
Law governing, g 13 
Necessity of, § 80 

Obligatory contract as species of, § 10, p. 329 
Promise as synonymous with, g 1, p. 312 
Resdssiou by, g 386 

Form of agreement, | 388 
Termination in accordance with, g 885 
Terms as including, § 1, p. 311 
Aleatory contract, defined, g 10, p. 328 
Alimony, 

Attorney’s fees measured by amount of, lll^ali- 
ty of agreement, § 236, p. 618 
Illegality of separation agreement In respect to^ 
g 235, p. 620 
Alterations, 

Admisslhilily of evidence to explain, g 694 
.Contemporaneous parol agreement, pleading de¬ 
fense of, g 660 

Delay caused by, liability for, g 505, p. 1078 
Extra compensation or damages on account of, 
g 510 

General denial as authorizing proof of, g 549, p. 
1187 

Mutuality of obligation as affected by rl^t of, g 
100, p. 461 

Subsequent agreement aooomifllshlng, pleading of, 
§ 638, p. 1172 

Variance in respect to pleadings and proof, g 670 
Alternative, compensation, election between, g ^ 
Alternative contract, 

Absolute contract not to be jfleaded as, g 585, p. 
1160 

Breach, pleading of, § 542 


170.J.S.-86 
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Alternative contract—Oontlnned, 

SeverabiUty, 5 331, p. 788 

Alternative pleading, express and implied oontracte, 
recovery on proof of either, § 569 
Alternative promises, 

Breach of one of propositions accepted, effect of, 
§ 457 

In^possibillty of performance as excnse for non¬ 
performance, § 463, p. 956 
Performance, necessity, § 455 
Alternative terms, acceptance of offer containing as 
creating binding contract, § 42, p. 379 
Ambiguity, 

Admissibility of evidence on question of con¬ 
struction in case of, § 697 
Declaration or complaint in action on contract 
as required to remove, § 535, p. 1159 
Jury questions In respect to, § 817, pp. 1284-1288 
Plea of non est factum, § 660 
Practical construction in ease of, § 3^, p. 768 
Presumption in respect to, § 586 
Terms of offer, acc^tance as binding In respect 
to conditions, § 41, p. 377 
Ambiguous contracts, 

Construction, § 294, p. 685 
Terms of instrument as controlling construction, 
{ 296, p. 700, n. 63 

Amount, 

Blank in writing in respect to, authority to dll, I 
65, n. 28 

Revenue stamps, determination of, $ 68 
Amount of recovery, 

Admissibility of evidence as to, S 
Burden of proof as to, § 591 
Jury questions as to, § 631 

imcillary contracts, restraint of trade, BlegaHty, S 
246, p. 629 

And, construction of word as used in contract, § 304 
And not otherwise, construction of phrase as used 
in contract, $ 304 

Annexed papers, construction as part of contract, f 
299 
Answer, 

Actions based on contract, SS 548-560, pp. 1179- 
1196 

Arbitration proceeding, § 601, p. 1045, n. 12 
Variance between contract set forth In and that 
given in eviden(», § 570 

Antenuptial agreements, Ul^ality of, S 235, p. 619 
Anticipated contingency, destruction of subject mat¬ 
ter as excuse for nonperformance, § 466, p. 960 
Anticipated rickness, nonperformance as not excused 
by, I 465 

Anticipatory breach, S 472, pp. 973-980 

Absolute or entire repudiation as essential, § 472, 
p. 976 

Admissibility of evidence as to, $ 600, p. 1245, n. 
32 

Bilateral contract as essential, § 572, p. 977 
Apparent consent, real consent distinguished, $ 132 
Appeal and error, 

Acbitration agreement, { 498, p. 1027 
Decision of architect, § 499, p. 1034 
Bll^t of appeal, § 501, p. 1046, n. 12 
Gcmstruction of phrase as used in contract, f 
804 

Review in actions on contracts, { 644 


Appeal and error—Ckmtlnned, 

Stipulation respecting in submission to aibitra-- 
tion, lUegallty of, S 230, p. 612 
Waiver of right of appeal as sufBcleat considera¬ 
tion, S 103, p. 469 

Appointment to office. Illegality of contracts tending 
to influence or procure, § 219 
Apportionment, performance, period for, § 502, p. 
1063 

Appraisal contracts, rescission of, S 413 
Appraisement, 

Conduslveness of, § 498, p. 1016 
Construction of agreements Involving, S 327, p. 
766 

Approval of performance, third persons, §§ 496-600, 
pp. 1010-1042 

Offer subject to, § 43, p. 384 
Pleading of, § 537 
Arbitration, 

Appeal from decision, building and construction 
contracts, S 499, p. 1034 

Appointment of arbitrators, procedure, § 501, p. 
1042 

Building and constraction contracts, | 498, p. 
1018 

Condusiveness of decision, $ 498, p. 1023 
Condition precedent to action, § 499, p. 3933 
Proceedings and determination, § 498, p. 1021 
QuaJlficaticms of arbiters, § 498, p. 1020 
Settlement of disputes by, § 497, p. 1014 
Withdrawal of approval of certificates, § 498, 

p. 1022 

Complaint or dedaration as required to show 
submission to, 8 537 

Condusiveness of decision, § 498^ pp. 1016-1033 
Condition precedent to action, compliance with 
provision, S 499, pp. 1083-1040 
Conslderatlmi support by, 8 106 
Construction of agreements Involving, 8 327, p. 
766 

Damages for breadi as recoverable without, 8 
499, p. 1036 

Damages for delay in performance of work, § 
502, p. 1062 

Bxtra work, building and construction contract, 

8 371, p. 856 

Fraud, Impeadiment of decision for, § 498, p. 
1029 

Illegality of agreements to submit to, } 230, pp. 
608-612 

Impeachment of decision, 8 498, p. 1029 
Materialmen, condusiveness of agreement, 8 498, 
p. 1032 

Matters arbitrable, 8 601, p. 1049 
Mistake, hnpeachment of decision for, 8 498, p. 
1029 

Negligence, Impeachment of decision for, § 498, p. 
1029 

Notice of application, building and construction 
contracts, § 498, p. 1018 
Proceedings to enforce, § 601, m). 1042-1061 
Provision for as affecting mutnallly of obligation, 

8 100, p. 447 

Qualification of arbiters, building and construe-. 

tion contracts, 8 488, p. 1020 
Settlement of disputes 1^, 8 497, pp. 1013-1016 
Subcontractors, condusiveness d agreement, 8 
498, P- 1082 
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Arbiti'atlon-—Continued, 

Time of, building and construction contracts, § 
498, p. 1018 

Waiver of provision for, $ 407, pp. 1014,1016; § 

601, p. 1060 

Sufflcieney of evidence as to, 5 609, p. 1268 
Withdrawal of approval or certificate, butiding 
and construction contracts, § 498, p. 1022 
Architects, 

Action for breach of building contracts in name 
of, S 519, p. 1140 

Admissibility of evidence respecting certificate by, 

S 600, p. 1247 

Appeal from decision in settlement of dispute, 

S 499, p. 1034. 

Approval of performance by, building and con¬ 
struction contracts, § 496, p. 1011; § 498, p. 
1019 

Binding effect of decision, jury question as to, § 
631 

Compensation based on estimates and classifica¬ 
tions by, § 367, p. 829 

Compensation, time for payment of, § 502, p. 
1056 

Completion of work to satisfaction of, pleading 
of, § 537 

Delay in delivering plans, liability for dam¬ 
ages, $ 502, p. 1059 

Delays caused by acts of, liability amtractor 
for, i 605, p. 1076 

Extra work, e<mclusiveness of decision in r^pect 
to, § 871, p. 863 

Extra work made necessary by acts or mis¬ 
takes of, compfflmation as recoverable for, 
j 371, p. 846 

Incompetency, admissibility of evidence as to, § 
600, p. 1248 

Installment payments, certificate as essential to, 

{ 499, p. 1035 

Oral statements as to completion of work, effect 
of, S 615, p. 1107 

Practical construction of contracts by, § 826 
Stipulation in building contract respecting deci¬ 
sion of, validity, S 210 

Waiver of provisions for approval of certificate 
by, S 499, p. 1037 

Withdrawal of anproval or certificate, bulldii^ 
and coDStmcti<xi contracts, 8 498, p. 1022 
Argumentative denials, plea or answer conta inin g 
as bad, 8 648, p. 1180 

Argumentative instructions, actions on contract, 8 600, 
p. 1302 
Arrangement, 

Agreement distinguished, 81, P* 818 
Distinguished, 81, 812 

Arrest, ^ , 

Illegality of agreement amtemplattng or Involv¬ 
ing, 8194 

Maltreatment while under as duress, 8171 
Release from as sufficient consideration, 8 108 
Rescission of contract on ground of, return of 
consideration as essential, § 439, p. 922 
Rewards, illegality of contracts for, 8 271, p. 654 
Threat of as duress, 8 172 
Arson, illegality of agreemeit to commit, 8 108 
Artifice, signature to contract without reading in¬ 
duced by, 8188 


Assault and battery, 

Compromise or settlement of prosecution for, il¬ 
legality, 5 228 

Illegality of agreement to commit, 8103 
Assent, 

Acceleration of time for performance as requir¬ 
ing, 5 502, p. 1052 
Acceptance of offer by, § 41, p. 373 
Agreement presiuned fr(;m. § 136 
Burden of proving reality of, § 584, pp. 1222-1225 
Entire contract, § 331, p. 787 
Mutual assent, post 
Necessity of, § 30 
Pleading invalidity of, 8 657 
Rescission, S 889 

Invalidity of, § 418 

Time for rescission, S 432, pp. 913-017 
Waiver of right, §§ 444-446 
Signature as showing, § 62, p. 410 
Third persons, rescission of contract for benefit 
of, I 390 
Assignees, 

Enforcement of contract against, 8 520 
Rescission, right of, 8 414 

Assignment for benefit of creditors, breach of con¬ 
tract as result of, 8 471 
Assignments, 

Building contractor in favor of subcontractor or 
materialmen, effect of, | 370, p. $42 
Consideration resting on, § 76 
Assumpsit, 

Assignment of several breaches in, § 545 
Building and construction contracts, recovery in, 

8 523, p. 1147 

General plea of nonassmnpsit as not authorizing 
proof of condition subsequent in defeasance, 

8 649, p. 1184 

nie^ty of consideration, pleading of, 8 659 
Railroad construction contracts, recovery in, § 
623, p. 1148 

Recovery of reasonable value of labor and mate¬ 
rials in action of regardless of validity of 
contract, { 67 

Sealed contracts, recovery on, § 519, p. 1139 
Assumption of debt, third person’s right to enforce 
contract involving, 8 519, p. 1140 
Assumption of risk, destruction of building during 
construction, liability as affected by provision for, 

§ 466, p. 963 
Attachment, 

Dischai^e from custody under writ of as suffi¬ 
cient consideration, 8 108 
Threat to levy as duress, 8172 
Attesting witness, execution of instrument as prova¬ 
ble by statement of, 8 594 
Attorneys at law, 

Approval of performance by, 8 496, p. 1011 
C3ommercial law list, illegality of contract to 
publish name in, 8 271, p. 653 
Confidential rdationship with client, amsent to 
contract as affected by, § 132 
Illegality of agreement induced by, 8198 
Illegality of contracts exposing to temptaticm to 
pervert Justice, | 232 
Misrepresentation, 8 149 

Offer Efubjeet to approval of, effect of acceptance, 
8 48, p. 386 
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Attorneys at law—Contimied, 

Promise to reimburse client as consideration, $ 
87, p. 436 

Solicitation of legal business as contrary to pub¬ 
lic policy, § 224 

Undue influence in respect to clients, relationship 
as affecting, § 184 
Attorney’s fees, 

Divorce, agreement In respect to as not Illegal, § 
236, p. 618 

Illegality of stipulation in contract for, $ 271, p. 
663 

Auction, agreement not to bid at as sufficient con¬ 
sideration, S 103, p. 467 

Auction sales, illegality of agieem^t In respect to, 
§197 

Authentication, governing law In respect to, § 12, p. 
837 

Automatic renewal, notice as not essential, § 450 
Avoidance, forfeiture provisions, S ^0 
Back of Instrument, terms printed on as binding by 
reason of acceptance of instrument, § 41, p. 377 
Bad English, use of as affecting validity of agree¬ 
ment, S 57 

Bail, ill^allty of agreements in respect to, S 227 
Bankruptcy, 

Agreements to forbear, illegality of, S 231 
Attorney’s agreement to institute, Illegality, $ 232 
Breach of contract as result of, § 471 
Forbearance to go Into as sufficient consideration, 
1103, p. 458 

Moral obligation of debtor to pay debts discharg¬ 
ed in as sufficient consideration, { 123 
Nonperformance as excused by, § 471 
Offer as terminated by, $ 61 
Opposition to discharge, agreement to withdraw or 
refrain from as contrary to public policy, § 231 
Termination of contract on ground of, § 430 
Third persons, promise not to Institute against as 
consideration, § 103, p. 457 
Withdrawal of (^position to as sufficient consider¬ 
ation, S 104 
Banks and banking, 

Insolvency, forbearance In closing as sufficient 
consideration, $ 104 

Hepurchastng agreement in respect to notes sold 
another bank, illegality, § 271, p. 654 
Stockholder’s personal guaranty of deposit, ille¬ 
gality of, i 271, p. 654 
Baseball contract, 

Duration of, $ 385, n. 29 

Military service preventing performance as 
ground for rescission, $ 422, p. 907, n. 56 
Belease while under contract as opposed to pub¬ 
lic policy, I 264 
Bastardy, 

Forbearance of action for as sufficient considera¬ 
tion for contract respecting participation in 
estate. § 263 

Withdrawal of proseeutloin for as sufficient con¬ 
sideration, i 104 
Bawdyhouses, 

Illegality of contracts relating to, knowledge as 
affecting, | 293 

Lease of premises for use as, validity of, { 266 
Bene&e^, 

tmlgwon of as essential to enforcement of 
contrace by, } 619, p. 1131 


Bmieflciary—Ckmtlnued, 

Enforcement of contract by, fi 519, p. 1119 
Benefit associations, by-laws providing for finality of 
decisions of officers, illegality of, § 229, p. 604 
Benefits, 

Acceptance of as waiver of right to rescission, 
§ 443 

Consideration as, § 70 

Modified agreements, § 376, p. 863 
Consideration for promise, § 78 
Consideration imported from, § 74 
Extra work on building contract, receipt of by 
owner as creating liability for compensation, 
8 371, p. 843 

Forbearance operating as, consideration as re¬ 
quiring, 8 103, p. 467 
Illegal contracts. 

Promise to pay for, § 285 
Retention of, 8 280 

Implied contract as result of acceptance of, 8 4, 
p.321 

Jury questions as to, 8 613 
Quasi contractual obligations arising from re¬ 
ceipt of, 8 6, p. 324, n. 12 
Ratification of contract by acceptance of, third 
persons, § 521 

Voluntary acceptance of as equivalent to consent 
to obligations arising therefrom, § 41, p. 374 
Betting on elections, public policy as contravened by, 
8 218 
Bids, 

Invitation to as offer creating contract by ac¬ 
ceptance, 8 48 

Merger In sub^uent written contract, 8 381, p. 
875 

Withdrawii of, 8 60, p. 398 
Bilateral contracts. 

Anticipatory breach, doctrine as applicable to, 8 
472, p. 977 
Defined, 8 3 

Implied terms, 8 329, p. 779, n. 40 
Mutuality, § 100, p. 445 
Billheads, controlling effect of, 8 310 
Bills and notes. 

Consideration based on giving of, 8 87, p. 433 
Construction of agreement involving collection 
of notes, 8 327, p. 766 
Exchange of note as consideration, 8 97 
Buis of exchange, admissibUlty in action on contract, 
8 692, p. 1237 
Bills of lading. 

Acceptance of as agreement to terms contained 
therein, 8 41, p. 377 

Venue fixed by. Illegality of provision, 8 229, p. 
605, iL 69 

BUI of quantities, defined, 811 
Binding contracts, dedaratlon or comiflaint in action 
on contract as required to show, 8 535, p. 1158 
Binding effect, 

Implied contracts, 8 4, p. 318 
Terms of offer accepted, 8 37 
Blanks, 

Filling of by way of construction, 8 308 
Incompleteness of writing In case of, 8 65 
Signing written contract containing, effect of, 8 
187, p. 490 

Uncertainty of contract resulting from, 8 36, p. 
867 
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Blind persons, capacity to contract, $ 133, p. 483 
Blood, good consideration, $ 92 
Blood relatives, fiduciary relationship arising, | 132, 
n. 63 ’ 

Board and lodging, 

Agreement for comi>ensation as necessary to re¬ 
covery for, $ 46 

Oonstruction of agreements involving, § 327, p. 
766 

Support contract as including, § 327, p, 774 
Bodily harm, threat of as duress, § 176 
Bona fide purchasers, fraud as not invalidating writ¬ 
ten Instrument In hands of, $ 165, p. 520 
Bonds, 

Building and construction contracts, insolvency 
of sureties as ground for rescission, § 422, p. 
908 

Corporations, compensation for construction (rf 
works or structures as payable in, § 369 
Bonus, general offer of, acceptance, § 40 
Bonus building contract, defined, § 11 
Bookbinding, construction of agreements involving, § 
327, p. 766 

Books of account, admissibility in action on contract, 

S 592, p. 1237 
Breach, 

See, also. Performance, post 
Abandonment by opposite party as authorized 
in case of, ii 473-476, pp. 979-982 
Accrual of cause of action for, building contracts, 

I 532 

Action for on rescission of contract, $ 441 
Admissibility of evidence on question of, S 600, 
pp. 1245-1248 
Damages, § 601 

Allegation of, sufficiency, f 543 

Alternative provision election in respect to, 

§ 455 

Anticipatory breach, ante 
Arbitration agreements, effect of,} 497, p. 1014 
Arbitration as not essential to recovery of dam¬ 
ages for, $ 499, p. 1036 

Assignment for benefit of creditors as amounting 
to, § 471 

Assignment of, pleading, 542-546, pp. IITO- 
1179 

Bankruptcy of party as amounting to, f 471 
Building and construction contracts, 

Accrual of cause of action for, § 632 
Admissibility of evidence as to, 5 600, p. 1246 
Damages as recoverable by owner, § 623, p. 
1148 

Prevention of performance (Operating as, 8 469 
Bemedles of owner, i 523, p. 1148 
Rescission on ground of, § 422, p. 908 
Sufficiency of evidence as to, i 609, p. 1266 
Vaiiance in respect to pleadings and proof, § 
674, p. 1213 

Burden of proof as to, 8 690, p 1233 
Cause of action for, § 623, p 1145 
Circumstantial evidence, waiver as sufficiently 
shown by, §8 609, p. 3264 ^ 

Construction contracts, prevention of performance 
operating as, 8 469 


Breach—Continued, 

Damages—Continued, 

Law questions In respect to, $ 631 
Silence In respect to as making contract in* 
valid, 8 36, p 367 

Sufficiency of evidence as to, § 600, p. 1284 
Declaration or complaint in action for, § 533 
Dependent covenants, rescission on ground of, { 
423 

Dlschaige by, 8 385 

Effect of in general, 8 457 

Election of remedies in respect to, § 422, p 907 

Engaging in business, agreements in respect to, 

8 327, p 776 

First guilty party os deprived of right to com¬ 
plain of subsequent breach, 8 458, p. 944 
Fraud as not essential, 1494, p. 1001 
Fraud In making of contract as evidenced by, 8 
605, p. 1258 

Independent covenants, rescission on ground of, 8 
425 

Independent covenants or promises, effect of, 8 
453 

Injuries resulting from as contract under com¬ 
mon law, 8 1, p. 310 

Insolvency of party as amonntlng to, 8 471 
Installment contracts, default in payment, 8 475 
Instructions in actions' for, 8 639 
Jury question as to, 8 630, pp. 1294-1299 
Law questions in respect to, 8 630, pp. 1294r-1299 
Liabilities of parties on, f 458, pp 943-946 
Liquidated damages, validity of provision for in 
building contracts, 8 210 

Manner of assigning, declaration or complaint 
for breach of contract, § 544. 

Merger as affecting right to damages for, 8 381, 
p. 876 

Modification after, | 373 
Modification as, 8 379, p. 871, n. 80 
Nonperformance, post, 

Participation in by both parties, effect of, 8 457 
Parties to action for, 8 518, p 1113 
Performance as requli*ed to be alleged in action 
for, 8 538, p. 1170 

Pleading in action for, §§ 533-564, pp. 1154r-1198 
Defendant in respect to breach by plaintiff, 
8 552 

Presumptions as to, 8 590, p. 1233 
Prevention of performance by adverse party op¬ 
erating as, 8 469 

Damages as not recoverable In case of, 8 468, 
p967 
Proof of, 8 666 

Receivership as amountizig to, | 471 
Remedies, 8 623, p 1145 
Renunciation amounting to, 8 472, pp. 973-979 
Rescission as precluding daim or action for, { 
392 

Rescission on ground of, §8 421—480, pp. 906-912 
Damages compensating as preduding, 8 426 
Default of paj^ rescinding as affecting, 8 423 
Restoration of status quo, 8 438 
Time for, 8 433 
Waiver of right, 8 447 

Responsibility for, jury question as to, | 630, p. 


Damages, ^ 

Admlsslbrnty of evidence as to, | 601 
Jury questions as to, 8 631 


•Right of recovery on as consideration for subee- 
quent oontract, 8 78 
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Breach---CI(HitInTjed, 

Eights of parties on, S 458, pp. 943-946 
Several breaches, assignment of, § 545 
Stipulations as governing effect of, § 457 
Subsequent breach as affecting rights of party 
first guilty thereof, § 458, p. 945 
Subsequent matters as Justification for, S 477 
Subsidiary promises, nonperformance as excused 
by, § 476 

Sufficiency of evidence as to, § 609, pp. 1262 
Termination on ground of, stipulations in respect 
to, § 309, p. 889 

Variance in respect to pleading and proof of, § 
674, pp. 1209-1213 

Voluntarily disabling self from perfonning con¬ 
tract as amounting to, § 470 
Waiver of, § 491 

Operation and effect, S 493 

Stipulations operating as, $ 458, p. 945, n. 36 

Sufficiency of evidence as to, § 609, p. 1262 

Bribery, 

Oontracts to secure public contracts by, illegality, 
$ 215, p. 580 

Elections, illegality of contracts in respect to, § 
218 

Legislation sought by means of, illegality of 
agreement in respect to, § 218, p. 574 
Brokerage contracts, 

Marriage, illegality of, 8 234 
Sale of customer’s securities without notice on 
inadequate margin, illegality of agreement, 
8 271, p. 853 
Builder, defined, f 11 
Building contractor, defined, § 11 
Building contracts. 

Abandonment, 

Default of owner authorizing, | 422, p. 909 
Subcontractor’s right of recovery against own¬ 
er completing building, $ 370, p. 841 
Accrual of cause of action for breach, $ 532 
Additional work, compensation for, § 371, pp. 
843-856 

Affidavit of defense in actions on, 8 548, p. 1183 
Approval of third persons, necessity of, § 498, p. 
1019 

Arbitration, 8 497, p. 1014 

Conclusiveness of agreement, 8 498, p. 1023 
Conditions precedent to action, 8 499, p. 1033 
Duty of rendering decision, § 498, p. 1018 
Procedure and determination, 8 498, p. 1(^1 
Qualification of arbiters, 8 498, p. 1020 
Withdrawal of approval or certificate, § 498, 

p.1022 

Architects, action for breach brought In name of, 
S 519, p. 1140 

Assi^ments in favor of subcontractor or mate¬ 
rialmen by buOder, effect of, § 370, p. 842 
Bonds, owner’s liability to subcontractors on 
failure to exact, 8 870, p. 841 
Breadti, 

Admissibility of evidence as to, § 600, p. 1246 
Prevention of performance operating as, 8 469 
Rescission on ground of, 8 422, p. 908 
Sufficiency of evidence as to, j 609, p. 1286 
, Variance In respect to pleading and proof, 
8 674, p. 1213 

Certificate by third person, necessity of, 8 498, p. 
1019 


Building contracts—Ctontlnued, 

Changes in work, compensation for, 8 371, pp. 
843-856 

Compensation, 88 367-372, k>. 824-867 

Additional or extra work, § 371, pp. 843-856 
Deductions and offsets, 8 308, pp. 834r^7 
Persons liable for, § 370, pp. 838-843 
Eight to and amount of, 8 367, pp. 824-834 
Completion by owner, 8 512, pp. 1095-1099 
Consideration as essential to validity, 8 71, n. 79 
Construction, 

Entire instrument considered, 8 297, p. 713 
Plans and specifications construed with oth¬ 
er writings, § 327, p. 770 
Buies applicable 8 284, p. 688 
Damages, voluntary substitution as precluding re¬ 
covery of, 8 440 

Death of party as no excuse for nonperfoimance, 
§ 465, n. 49 

Dedaration or complaint in action based on, 8 
533 

Defenses to actions on, 8 625 

Defensive pleadings in actions on, 8 648, p. 1181 

Defined, 8 U 

Dday, 

Damages recoverable against contractor for, 
8 602, p. 1058 
Excuse for, 8 605, p. 1075 
Delivery of, 8 64, n. 8 

Destruction of subject matter as excuse for non¬ 
performance, 8 466, p. 961 
Deviations, 

Ground for rescission, 8 422, p. 908 
Validity of stipulations In respect to, 8 210 
Excuse for nonperformance, destruction of sub¬ 
ject matter, 8 466, p. 961 

E:q)endituies incidental to performance, reim¬ 
bursement of, 8 872 

Extension of time for performance, 8 506, p. 1081 
Extra work, 

Compensation for, 8 371, pp. 848-866 
Definition as nsed in connection with, 8 371, 
V. 861 

Filing or recording, 8 67 
Findings in actions on, 8 642 
Forfeiture provisions, validity of, 8 407, p. 896 
Illegality of provisions of, 8 210 
Instructions in actions on, § 633, p. L304 
Joint or several, determination of, 8 349 ■ 

Jury questions, 8 610 

Existence or terms of contract, 8 611, p. 1274 
Law questions, 8 610 

Liquidated damages, validity of provision for, 8 
210 

Materials, title pending performance^ 88 516, 517 
Modification, § 873 

Consideration, 8 376, p. 862, n. 5 
Operation and effect, 8 879, p. 871 
Mutuality, 8 102 
Nonperformance, 

Excuse for, 8 459, p. 949 
Rescission on ground of, 8 422, p. 908 
Option to terminate, § 399, p. 890 
Payment, time of, 8 502, p. 1065 
Performance, 

Admissibility of evidence as to, 8 600, p. 1246 
Approval of third persons, S 496, p. 1011 
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j BnUding Inspector, estra work made necessary on 
order of, compensation as recoverable for, f 372, 
p. 845 


Building contracts-Continued, 

Performance—Continned, 

Conformity of pleadings and proof as esseo- 
tlal, S 574, p. 1211 
Excuse for delay, § 505, p. I(yr 5 
Obligation in respect to, § 451 
Reasonable time for, § 503, pp. 1065,1068 
Satisfaction of parties, g 495, p. 1010 
Strict performance as essential, g 509, 19 . 
1087-1092 

Sufadency, g 494, p. 1002 

Evidence as to, g 609, p. 1265 
Time for', g 602, p. 1054 
Waiver of delay, g 606, p. 1081 
Plans and spedflcations, construction, § 327, p. 
770 

Practical construction, g 326 
Prevention of performance by adverse party, 
nonperformance as excused by, g 468, p. 968 
Proof in action on, g 566 
Quantum meruit, rescission authorizing recovery 
on, §440 

Reasonable time for performance, § 5(@, pp. 1065, 
1068 

Recoupment in actions on, g 548, p. 1182 
Rdmbursement of e:q>endltures incidental to per> 
formanoe, g 372 
Remedies on, g 523, p. 1147 
Rescission, 

Assent as essential, g 389 
Fraud as ground for, g 418 
Mutual agreonent, g 387 
Nonperformance or l»each, g 422, p. 908 
Waiver of right, § 447 
Recovery on quantum meruit after, g 440 
Waiver of right, g 443 

Set-off and counterclaim in actions on, g 548, p. 
1181 

Settlement of disputes, provisions for, g 497, p. 
1014 

Signature to, g 62, p. 411, n, 77 
Stipulations, validity of, g 210 
Strict performance, requirements as to, § 609, p. 
1087 

Substantial performance, proof as sufficient un¬ 
der allegation of pe:^rmance, g 574, p. 1212 
Substitution of new contract, damages as pre¬ 
cluded in case of, g 440 
Suffpension of work, effect of, g 502, p. 1065 
Technical words, construction in accordance witii, 
§802 

Termination, 

Oonditions precedent, g 400 
Notice, g 402 
Waiver of right, g 406 
Time as of essence, § 604, p. 1073 
Time for performance, § 502, p. 1064 
Construction of provision, § 860 
Variance in action on, g 568 
Verdicts in actions on, g 642 
of| 

Defects in performance, g 614, p, 1100 
' Dday in performance, g 606, p. 1081 
Ferlormance, g 491; § 492, p. 997 
WcNrds employed, construction of, g 304 
Working days, defined, g 360 
Writing as not essential, g 55, n. 49 


Burden of proof, gg 578-591, pp. 1216-1234 
Ability to perform, g 590, p. 1232 
Abrogation, g 589 
Acceptance, § 500, p. 1231 
Amount of recovery, g 591 
Breach of contract, g p. 1233 
Capadty to contract, g 584, p. 1223 
Conditions precedent, fulfillment of, { 590, pi 
1233 

Consideration, g 583 
Date of c<mtr^ g 581 
Defective performance, g 590, p. 1231 
Delivery, g 681 

Demand for performance, g 590, p. 1232 
Duress, g 684, p. 1225 

Excuse for nonperformance, g 590, p. 1230 

Execution of instrument, g 581 

Existwice of contract, g 579 

Extra work, g 591 

FaQure of consideration, g 583 

Fraud, g 584, p. 1223 

Law of forum as determining, g 21 

Legality, g 685 

Mistake, g 584, p. 1223 

Modification of contract, g 588 

Nonperformance, excuse for, § 590. p. 1230 

Performance, § 590, p. 1230 

Place of execution, § 581 

Ratification of voidable contracts, g 584, p. 1223 

Readiness to perfonn, g 690, p. 1232 

Reality of consent, | 584, pp. 1222-1225 

Recoupment or set-off, g 691 

Terms of contract, g ^ 

Third persons, contracts for beaefit of, g 582 
Undue influence, g 584, p. 1225 

Fidudary relationship as affecting, g 184 
Burdensomm^ess, nonperformance as excused by, g 
459, p. 948 
Business, 

Construction oi contracts in respect to engaging 
in, § 327, p. 776 

Continuance of as consideration, § 87, p. 433 
Contracts not to engage in, illegality, g 238 
Budness ckcular, acceptance of as suffident to cre¬ 
ate contract, | 46 

Business compulsiffli, duress resulting from, g 177 
Business cwiditlons, change la as excuse for non¬ 
performance, § 464 
Cancellation, 

See, also. Rescission, post 
Mlsr^resmitation as ground for, g 152 
Mutuality of obligation as affected by right of, g 
100, p. 452 

Revenue stamps, omission or lack of, g 98 
Oapadty to contract, 

Admissibility of evidence as to, § 596 
Burden of proof as to, § 684, p. 1223 
Deaf, dumb and blind persons, g 133, p. 488 
Governing law, g 14 

Implied contract requiring, g 4, p. 319, a 78 
Instruction in respect to, § 637 
Intoxication as affecting, g 133, p. 483 
Jury question as to, g 614 
Presumption in favor of, g 584, p. 1222 
Railroads, g 27 
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Capacity to contract—Contiiraed, 

Eesclsslon on ground of incapacity, § 418 
Sufficiency of evidence as to. § 605, p. 1257 
Validity as dependent on, § 27; S 133, pp. 479- 
485 

Caption, resort to in construction of instrument, S 
297, p. 710, n. 81 

Carelessness, signing of contract, effect of, § 138, n. 9 
Carriers, contracts interfering with duties to public, 
illegality, $ 222 

Cartage, cost of as included in compensation under 
cost plus contract, S 367, p. 827 
Certainty, 

Auctions in respect to contract, declaration or 
complaint, 8 585, p. 1159 
Breach, pleading of, § 543 
Construction in favor of, § 318, p. 738 
Offer of contract, 8 36, p. 364 
Parties to contract, 8 28 

Third party benefldary, enforcement of coatraet 
by as requiring, § 519, p. 1132 
Verdict and findings in actions on contracts, f 
642 

Certificate of approval, 

Admissibility of evidence as to, § 600, p. 1247 
Approval of performance by, building and con¬ 
struction contracts, 8 496, p. 1018; 8 
498, p. 1019 

Gondusiveness, 8 515, p. 1107 
Architect or engineer, conclusiveness, § 498, p. 
1024 

Burden of proof in respect to, 8 590, p. 1232 
Condition precedent to action, 8 499, p, 1033 
Excuses for nonproduction of, 8 439, P. 1088 
Baqpenses of completion of contract by owner, 
conduslveness, 8 512, p, 1099 
Fraudulmit withholding of, admissibility of evi¬ 
dence as to, 8 600, p. 1248 
Necessity and sufficiency, 8 500 
Payment of installments pursuant to, 8 502, p. 
1058 

Pleading issuance of, 8 537 
Refusal of, § 499, p. 1089 
Waiver of provision for, f 499, p. 1037 
Change In conditions, nonperformance as excused by, 
§464 

Change in contract, defects in performance due to, li- 
ahiUty for, f 516, p. 1110 
Change in law, 

Effect of, §8 22-24 

Illegality of contracts contemplating, § 209 
Change of venue, contract provisions relating to, § 
229, p. 606 

Character evidence, admissibility in action on con¬ 
tract, 8 592, p. 1236 
Checks, 

Admisslhllity in action on contract, § 592, p. 1286 
Exchange of as consideration, f 97 
Children, 

Custody of diUdren, post 
Parent and child, post 

Cfiitose in action, executory contract conveying, § 7 
' CIbose in possesedon, executed contract conveying, § 7 
„€bxi8tlan name, signing Instrument by, § 62, p. 413 
Gtreuiais, acceptance of as sufficient to create con- 
traet,846 
drcomstaBces^ 

Oonstrac^ in light of, 8 321, p. 744 


. Circumstances—Continued, 

Implied contracts created by, § 4, p. 318 
Circumstantial evidence, 

Gmisideratlon as a whole in determining suffi¬ 
ciency, 8 603 

Express contract established, § 593 
Fraud shown by, § 606, p. 1258 
Undue infiuence as sufficiently shown by, § 606, p. 
1259 

Waiver of performance, § 609, p. 1264 
Civil actions, 

Buies of evidence In as applicable In action on 
contract, § 603 ; 8 592, .p. 1235 
Verdict and findings governed by rules of, 8 642 
Civil codes, annulment under, § 417 
Civil law, definition under, § 1, p. 312 
Civil litigation, threat of as duress, § 175 
Civil prosecutions, illegality of agreements limiting 
ri^t in respect to, § 231 

Civil wrong, illegality of agreement involving, § 194 
Claims, compromise of as sufficient consideration, § 
105 

Gaims against government, contingent fee contracts 
for prosecution of, legdity, § 218, p. 676 
Classification, §§ 2-10, pp. 314-333 

Compensation puiposes, architects or engineers, f 
367, p. 829 
Gerical errors. 

Correction of, § 136 

Intention as controlling In case of, § 315 
Gosed shop contracts, illegality, § 267 
Gothlng, support contract as including, § 327, p. 774 
Code provisions, relies under, § 563 
Coercion, duress resulting from, § 168, p. 526 
Collateral agremnent, 

Admissibility In action on contract, 8 593 
Construction in accordance witb, § 328 
Defense based on, § 525 
Illegality, effect of, § 190 
Jury question In req)ect to construction, § 626 
Collections, 

Construction of agreements involving, § 327, p. 
767 

Promises in respect to as consideration, § 87, p. 
435 

Colorable disputes, contract for purpose of instituting 
suit Involving, ill^allty, § 282 
Combination, understanding of In respect to accept¬ 
ance of offer as binding on party, § 45 
Comity, 

Extraterritorial effect given to contract as based 
on, 8 16, p. 347 

Goveml^ law based on, § 12, p. 336 
Public policy as unaffected by, § 18;.p. 349, n. 83 
Commence, construction of word as used in contract, 
§304 

Commercial paper, transfer of as consideration, § 77 
Commissions, construction of agreements in respect 
to, 8 327, p. 766 

Oommon intmition, necessity of, § 31 
Gmmnon law, 

Consideration as necessary to support contract 
not under seal, § 71 

Definition of contract under, § 1, p. 810 
Duress under, §§ 170-172 

Equitable defenses as not available in aetton at 
law on contract, § 626 
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Common law—Continued, 

Illegality of agreements in violation of rule of, 

§§ 192-200, pp. 647-566 

Public policy as found in, § 211, p. 566, n. 66 
Restraint of trade as Illegal under, § isH 
Seal as necessary, under, § 6S 
Common law liability, limitation of, construction of 
agreements for, § 327, p. 768 
Communicated, defined, § 46 
Communication, 

Acceptance of offer, § 45 
Intention, necessity of, § 33 
Offer of contract, necessity of, § 38 
Place of contract as affected by mode of, § 356 
Revocation of offer, $ 60, p. 398 
Commutative contract, defined, § 10, p. 328 
Compact, 

Agreement as synonymous with, $ If P> 313 
Defined, S1. P- 314 
Synonymous tenn, S1, p. 312 
Compensation, 

Additional work,'building and construction con¬ 
tract, § 371, pp. 843-856 

Architects’ estimates and classifications as basis 
of, § 367, p. 829 

Building contracts, §§ 367-372, pp. 824-857 
Assignment or order on owner in favor of 
subcontractor or materialmen, § 370, p. 
842 

Deductions and offsets, § 368, pp. 834r^7 
Right to and amount of, § 367, pp. 824-834 
Changes in work, building and construction con¬ 
tracts, § 371, pp. 843-858 

Completion of contract by owner, deductions, § 
612, p. 1097 

Conditions precedent, compliance with cm pay¬ 
ment, § 602, p. 1066 

Construction contracts, 55 367-572, pp. 824567 
Assignment or order on owner in favor of 
subcontractor or materialmen, 5 370, p. 
842 

Deductions and offsets, § 368, pp. 8S4r-887 
Right to and amount of, § 367, pp. 824-534 
Construction of proylslons in respect to, §§ 361- 
372, pp. 820-857 
Cost plus contracts, § 867, p. 826 
Delivery of specific artides or services as, § 386 
Destruction of subject matter as predudlng re¬ 
covery of, 5 466, p. 960 

Extra work, §5 364, 366 __^ 

Building and constructiMi contracts, 5 371, 
pp. 843556 

Frand In estimates and classifications for pnr- 
nose of, § 367, p. 831 

Instructions in actions for, building and construc¬ 
tion contracts, 5 033, p. 1806 
Materialmen, 

Liability for, § 370, p. 839 
Owner’s UablUty, 5 370, p. m 
Measurement of work as basis, 5 367, p. 828 
Medium of payment, 5 ^ n 

Partial performance as affecting ri^t, § 387, p. 

832 

Payment, medium of, 5 3^ # * oat « 

Percentage dassiflcations for purpose of, 5 367, p. 

881 

Periodical estimates for purposes of, 5 367, p. 


OONTBAOTS 
Compensation—Continued, 

Persons liable for, 5 370, pp. 838-543 
Presumptions as to, 5 361 
Public oflScers, interference with as contrary to 
public policy, 5 220, pp. 588-591 
Reasonable value of services and materials, 5 
363 

Running estimates for purposes of, § 367, p. 831 
Stipulation in respect to as controlling, 5 ^ 
Subcontractors, 

LiabUity for, 5 370, p. 839 
Owner’s liability, § 370, p. 840 
Sufidciency of evidence as to, § 600, p. 1264 ' 

Time of payment, § 502, p. 1068 

Building and construction contracts, § 502, 
p. 1055 

Competition, 

Agreements In respect to, legality, § 238 
Agreements in restraint of trade lessening. Ille¬ 
gality, 5 250 

Construction of contract not to engage In, § 327, 
p. 776 

Restrictive agreement, Jury question as to, § 617, 

p. 1288 

Salesmen, etc., agreeing not to engage in, valid¬ 
ity of contract, 5 254, p. 637 
Suppression of, illegality of agreement for, § 211, 
p. 565 

Withholding of as consideration, § 86 
Complaint, actions based on contract, §§ 533-647, pp. 
1164-1179 

Completion of contract by owner, 5 512, pp. 1095-1090 
Compositions with creditors, consideration based on, 

5115 

Compounding offenses, illegality of contract involv¬ 
ing, § 228 • 

Burden of proving, § 585 
Compromise and settlement, 

Consent to as consideration, § 87, p. 484 
Consideration supported by, § 105 
Modified agreement, § 376, p. 863 
Construction of agreements involving, 5 327, p. 
766 

Criminal prosecutions, illegality of agreement for 
purpose of, §§ 227,228 
Illegal contracts, effect of, § 285 
Compulsion, duress resulting from, 5 168, p. 627 
Concealment, fraud resulting fnan, 1155 
Condusions, 

Denials consisting of as insuflldent, 9 548, p. 
1180 

Illegality, general allegation of as, 9 550 
Condusiveness, 

Arbitration, decision of arbitrators, 9 498, pp. 
1016-1032 

Award of arbitrators, 9 601, p. 1049, n. 16 
Election to rescind or affirm, § 448 
Estimates and classifications by architects for 
compensation purposes, § 367, p. 8^ 

Extra work, estimates and certificates of archi¬ 
tects, etc., 9 371, p. 866 

Practical construction of instrument, 9 325, p. 
762 

Terms of contract, § 296, p. 686 
Concurrent consideration, pleading of, 9 ^ 
Concurrent covenants, performance of, 9 345 
Ckmditional contracts, 

Defined. 9 10, p. 829 
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Condltloiuil contracts—Gontixiuecl, 

Performance, burden of proof as to, § 5M, P-1231 
Proof of under all^atlon of absolute iHomise as 
variance, $ 670 
Conditional execution, 

Burden of proof as to, § 581 
Sufficiency of evidence as to, § 604, p. 1264 
Conditional promises, performance, necessity of, § 
456, pp. 937-942 
Conditions, 

Acceptance of offer on, § 43, pp. 381-385 
Offeror’s acceptance of conditions, § 44 
Certificate of architect or engineer, effect of, § 500 
Construction of, § 337 

Word as used in contract, § 304 
Misrepres^tation in respect to, § 150 
Modification with respect to, $ 373 
Mutual pKMnise given on as consideration, § 99 
Payment on, § 503, p. 1066 
Pleading of, § 548, p. 1179 
Tender of performance, effect of, § 486 
Conditions precedent, 

Arbitration, compliance with provisions, § 499, 
1034-1040 

Averment in respect to fulfillment, dedaration or 
complaint, § 537 

Burden of proving fulfillment, $ 590, p. 1233 
Completion of contract by owner, § 512, p. 1096 
Compliance with, pleading of, fi 537 
Construction of, § 338 

Declaration or complaint as required to aver ful¬ 
fillment of, S 537 

Extra work, recovery for, § 371, p. 846 
Impossibility of performance as excusing nonper¬ 
formance of, § 463, p. 953 
Instructions as to in action on contract, § 640 
Jury questions as to, $ 617, p. 1288 
Mutuality of contract as affected by, 8 100, p. 
447 

Nonperformance, prevention of performance by 
adverse party, § 468, p. 969 
Partial performance of, recovery for, § 511 
Payment of compensation, compliance with, 8 502, 
p, 1056 

Performance of. 

Necessity, § 456, p. 937 
Presumptions as to, § 603, p. 1065 
Pleading contract as absolute when subject to, 8 
535, p. 1160 

Prevention of performance as excuse for nonpeiv 
foi*mance, § 468, p. 969 
Rescission, 88 436-439, pp. 919-924 
Special request, pleading of, § 539 
Termination of contract, § 400 
Waiver of performance, 8 491 
Oonditions subsequent, 

Ck>nstructIon of, § 339 
Eorfdture, § 407, p. 897 , 

Conduct, 

Abandonment of rights by, 8 412 
Admissibility of evidence as to on question of 
rescission, § 599 

Practical construction by, § 325, p. 763 
Coof^on and avoidance. 

Pleading in, § 548, p. 1180 
B^caUon to plea in, 8 562 
in, 8 668 


OcBrfession and avoidance—Continued, 

Special pleading of new matter in as essential, § 
649, p. 1185 

Confidmice, abuse of resulting in mistake of law, 8 
146 

Confidence game, relief afforded victim of, § 274 
Confidential relationship, 

Consent as affected by, § 132 
Fraud as not ess^tial to avoidance of contract 
between persons in, 1154 
Illegality of agreements made in, § 198 
Law question as to, § 614 
Misrepresentation in respect to parties in, 8 149 
Presumption of undue influence, § 684, p. 1225 
Undue influenee as affected by, 8 134 
Confirmation, 

Defective instruments, § 69 
Illegal contracts, 8 279 

Void contract as not subject to validation by, 8 
10, p. 331 

Voidable contract, 8 10, p. 332 
Confiscation of assets, nonj^ormance as excused by, 
§ 467, n. 10 
Conflict of laws, 

See, also, Governing law, post 
Jury question as to, § 610 
Conflicting clauses, reconciliation of, § 309 
Conflicting evidence, jury questions in req?ect to, 8 
610 

Conjecture, Implied contracts as not arising from, 8 
4, p. 318 

Ckmjunctive d^als, insufficiency to raise substantial 
issue, 8 549, p. 1187 
Consent, 

Admissibility of evidence on questi(»i of reality, 
§ 595 

Burden of proving reality, § 584, pp. 1222-1226 
Confidential rdationship as affecting, 8 132 
Fiduciary relationship as affecting, § 132 
Implied contract resting on, § 4, p. 319 
Jury question as to reality, 8 614 
Modification of contract, § 373 
Reality of, S§ 132-188, pp. 478-644 
Revocation of acceptance of offer, § 50, p. 395 
Sufficiency of evidence in req)ect to reality of, 8 
606, pp. 1266-1269 

Third persons, offer as subject to, § 43, p. 384 
Consideration, §§ 7 O 7 I 3 I, pp. 420-478 
Abandonment of proceedings as, § 107 
Acceptance of executed consideration as creating 
binding obligation, § 95 
Adequacy of, §§ 127,128 

Advance payment of Interest operating as, 8112, 
p. 468 

Apportionment, 

Part performance, 8 511 
Test of divisibility of contract, 8 334 
Arbitration, § 106 

Assignment of property as basis, § 76 
Attachment, discharge from custody under writ 
operating as, § 108 

Averment of, declaration or complaint In suit on 
contract, § 536 

Beneficiary’s right to sue on contract as depend¬ 
ent on, § 519, p. 1136 
Benefits accruing in instrument as, § 78 
Binding effect of contract as dependent on, 8 33> 
p. 864 
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Consideration—(jontinued. 

Burden of proof as to, § 583 
Commercial paper, transfer of, § 77 
Competition, withholding of, § 86 
Composition with creditors, § 113 
Compromise of claim operating as, § 106 
Contemporaneous parol agreement as, pleading of, 

§ 550 

Curative agreements, § 376, p. 863 
Declaration or complaint as required to aver, § 
536 

Defense of failure of. 

Pleading, § 656 

Third person’s right to enforce contract as 
subject to, § 519, p. 1138 
Defense of want of, pleading, § 555 
Defined, §§ 70,74 

D^ivery as unnecessary on receipt of, § 64 
DestiTiction of subject matter, excuse for nonper¬ 
formance as requiring return of, § 466, p. 
960 

Discontinuance of proceedings as, § 107 
Divisibility of contract determined by apportion¬ 
ment of, § 334 

Entirety of contract arising on question of, § 331, 
p. 788 

Estoppel, § 74 

Executed contracts, mutuality as affecting, § 100, 
p. 448 

Executed or executory consideration, § 94 
Expense, incurring of, § 81 
Explanatory agreements, § 376, p. 863 
Extension of time, §§ 78,104 
Performance, § 376, p. 861 
Promise of, § 112, p. 466 
Failure of, §§ 129-131 

Ground for rescission, fi 420 
Pleading, § 556 

Forbearance, 103-109, pp. 456-464 
Gifts, promi^ to make as, § 83 
Good and valuable consideration distinguished, § 
92 

Guaranty of debt as, § 81 
Illegal agreement supported by, § 189; § 289, p. 
676 

Illegality, 

Effect of, § 288 

Pleading, § 559 . , . 

Variance in respect to pleading and proof, § 
573 

Implied promise as suflclent for express, § 97, n. 
73 

Inability to restore on rescission, effect of, § 439, 


Inadequacy, 

Effect on validity, §188 

Fraud as evidenced by, § 154, n. 2^ 

Ground for rescission, § 419 
Incun-ing legal UabUity at request, § 124 
Instructions in respect to, § 635 
Jury questions as to, § 613 
LlabiUty, incurring of, 8 81 
Loans or advancements as basis of, 8 80 
Location of buildings, benefits accruing from, 


84 

Love and affection, 8 81 
Maintenance as basis of, 8 79 
Marriage or promise to marryi 8 85 


8 


ConsideratioDr-Continued, 

Modification of contract, § 378, k>. 861-865 
Money, necessity of being in, § 88 
Money or stocks, transfer of, § 77 
Moral obligation as, § 90 

Former promise unenforceable by act of law, 

§ 123 

Promise to perform, § 112, p. 468 
Motive distinguished, § 93 
Mutual covenants going to entire consideration, 

8 344, p. 800 

Mutual promises, §§ 07-l(K, pp. 440-445 
Conditions as affecting, § 99 
Essentials of promise, 8 9S 
Implied mutuality, § 100, p. 448 
Mutuality, § 100, pp. 443-454 
Option founded on consideration, 8 100 
Subsequent mutuality, § 100, p. 449 
Natural love and affection as, § 91 
Necessity for, §§ 71, 72, pp. 421-424 
New agreement on, illegality of prior agreement 
as affecting, | 286 
New promise, § 78 

Nominal consideration, sufiBlciency of, § 128 
Notra, giving or substitution of, f 87, p. 433 
Offer founded on, revocation of, § 60, p. 397 
Options, 8 71 

Part payment with agreement to discharge res¬ 
idue. § 114 

Partial failure of, § 130 
Partial iUegality, § 289, p. 677 
Past consideration, post 

Past illicit intercourse as not constituting, | 266 
Past tense, expressing in as affecting sufficiency, 

8126 

Performance of as condition precedent, 8 456^ p. 
937 

Performance operating as, § 110 
Pleading, 

Failure of, 8 556 
Illegality of, § 559 
Necessity, 8 636 
Want of, '8 655 
Presumptions as to, 88 73,583 
Seal giving rise to, § 72 
Prima facie evidence of, §§ 72,73 
Promise operating as, 88110-115, pp. 463-470 
Promise to forbear, § 103, p. 468 
Public policy, illegality of agreement when con¬ 
sideration oHPOsed to, § 211, p. 663 
Batiflcation of voidable conti“act as requiring, § 
10, p. 383 

Recitals as to, 8 73 
Release, 8 376, p. 862 . . ^ 

Relinquishment of defenses or rights in suit op¬ 
erating as, 8169 

Renunciation of illegal part, effect of, 8 289, p. 678 

Request, execution on, 8 96 

Rescission, 

Agreement for, 8 391 
Failure or Inadequacy, 88 419-420 
Recovery of in case of, § 442 
Return of as essential, 8 439, pp 921-024 
Restraint of trade. Illegality of contract In as 
affected by, | ^7 

Revocation of offer founded on, | 50, p 807 
Bights under contracts as, { 78 
i Sale as basis of, 8 76 
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Consideration—Continaed, 

Seal, contracts under, $ 72 
Services as basis of, § 79 
Severability, partial illegality as affected by, § 
289, p. 679 

Several distinct promises, partial invalidity, § 289, 
p. 676 

Several writings showing, § 58 
Statement of as required to appear on face of 
instrument, § 73 

Submission of controversy, $ 106 
Subsequent depreciation in value, effect of, § 131 
Subsisting contractual obligation, promise to per¬ 
form, § 112, pp. 465-468 

Subsisdhg obligation In law, promise to perfoim 
as sufficient, $ 111 

Sufficiency of evidence as to, § 604, p. 1265 
Sui^rt as basis of, § 79 

Third person as party to, enforcement as de¬ 
pendent on, § 519, p. 1126 
Third person fundshlog, beneficiary’s right to 
enforce contract, S 519, p. 1120 
Third persons, 

Benefit to, j 89 

Existing contractual obligations operating as, 
§ 113 

Promise to pay debt of, § 82 
Transfer as basis of, 5 76 
Validity as dependent on, § 53 
Variance in respect to pleading and proof of, § 
673 

Voluntarily doing what promisor is bound to do 
as, $ 125 
Waiver of, 

Legal rights, S§ 103-109, pp. 456-464 
Right of rescission as not requiring, § 445 
Time for performance, § 506, p. 1082 
Want of, pleading, $ 555 
Withholding competition, § 86 
Consignments, construction of agreements involving, 
§ 327, p. 766 

Consistency, constmction of words employed, S 303 
Constitution, 

Foreign contracts violating as unenforceable, $ 16, 
p. 848 

nie^ty of agreements in violation of, $ 208 
Public policy as determined by, § 211, p, 667 
Constraint, duress resulting from, § 168, p. 527 
Constmction, §S 294r^72, pp. 682-858 

Absurd result, avoidance of, § 319, p. 741 
Acceptances, § 327, p. 768 
Accounting agreements, § 327, p. 766 
Admissibility of evidence on question of, § 597 
Advances, agre^nts in respect to, S 327, p. 766 
Adverse party,' understanding of as controlling, 
$ 295, p. 695 

Advertising agreements, § 327, p. 766 
Alternative provisions, performance or breach 
of. §455 

Ambiguous contracts, § 294, p. 685 
Instractlon in respect to, f 638 
Jury questions as to, § 617, pp. 1284r-1288 
Annexed papers, consideration of, § 299 
Application of rules, § 327, pp. 765-778 
Appraisement agreements, § 3^, p. 766 
Arbitration agreements, | 327, p. 766; | 497, p. 
1015 

Architects, iffactical construction by, § 826 


Constmction—Continued, 

Bookbinding agreements, § 327, p. 766 
Broad meaning of words employed, § 300 
Building contracts, rules applicable, § 294, p. 68B 
Business, agreements respecting engaging In, } 
327, p. 776 

Caption of contract, resort to, §' 297, p. 710, n. 81 
Circumstances, consideration of, § 321, p, 744 
Clerical errors, effect of, § 315 
Collateral contracts, Jury question as to, § 626 
Collateral oral agreements, consideration of, § 823 
Common language, § 324, p. 754 
Common law liability, agreements for limitation 
of, § 327, p. 768 

Compensation provisions, §§ 361-872, pp. 820-86T 
Compromise agreements, § 327, p. 766 
Conditional acceptance of offer, § 43, p. 383 
Conditions, § 337 
Conditions precedent, § 338 
Conditions subsequent, § 339 
Conduct of parties, practical constmction by, | 
326, p. 757 

Conflicting clauses, § 309 
Consignment agreements, § 327, p. 766 
Consistency in respect to, § 294, p 683 
Words employed, § 303 

Constmction contracts, rules apifilcable, § 294, p. 
688 

Contents of instrument as controlling, § 296, p. 
700 

Context, language constmed with refe:i:ence to^ 
§ 296, p. 702 
Conespondmice, 

Consideration of, § 322, n. 91 
Construction against writer, § 324, p. 754 
Contracts by, § 298 

Course of instraction agreement, § 827, p. 767 
Customs and usages, consideration of, § 296, p, 
701, n. 65 

Delivery agreements, § 327, p. 707 
Dependent covenants and stipulations, § 344, pp. 
797-801 

Divisible contracts, §§ 381-^6, pp. 785-791 
Eavesdrlp agreement, § 327, p. 767 
Elimination of terms, § 308 
Elliptical constmction, § 294, p 686, n. 7 
En^eers, practical constmction by, § 826 
Engraving agrefement, § 827, p. 767 
Entire and severable contracts, §§ 331-336, im. 
785-791 

Entire Instrument considered in, § 297, pp. 707- 
714 

Eqnltableness, § 319, pp. 789-742 
Erasures, consideration of, § 317 
Exceptions, § 348 

Exclusive program privileges, § 327, p 767 
Express meaning as controlling, § 296, p. 701 
Expressio unius, § 312 
Extension agreements, § 327, p. 769 
Figures, words as governing, | 311 
Foreclosure sale agreements, § 327, p 767 
Foreign law as governing, § 380, p 784 
Forfeitures, avoidance of, § 820 
Forfeiture provision, § 407, p 896 
Fraud, excluding, § 818, pp 735-789 
General rules of, §§ 294^827, pp. 682-778 
Good faith, Implication of, § 318, p. 738 
Governing law In leepeft to, § 1^ p 837 
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Pleading of, 8 635, p. 1159 
Pledge agreements, § 327, p; 769 


Oonstmction—Continned, 

Grammatical construction, §8 305-307 
Guaranty agreement, f 327, p. 767 
Handwriting as prevailing over type-writing, 8 
310 

Implied terms, §8 328-830, pp. 778-786 
Inconsistent clauses, § 309 
Independent covenants and stipulations, 8 344, 
pp. 797-801 

Individual clauses, consideration in connection 
vrith entire instrument, 8 297, p. 710 
Installation agreements, § 327, p. 768 
Instructions in respect to in action on contract, 

8 638 

Intention as controlling, 8 294, p. 683; 8 295, pp. 
689-605 

Interlineation, consideration as part of contract, 

8 297, p. 713 

Interpolation of terms, 8 308 
Interpretation distlngui^ed, 8 294, p. 683, n. 97 
Investment agreements, 8 327, p. 768 
Judicial construction, conflict ii 8 324, p. 764 
Jury questions as to, 88 616-627, pp. 1279-1292 
Latent ambiguities, 8 294, p. 686 
Law in force at time of execution determining, § 

22 

Law of place of contract as governing, 8 12, p. 

341; § m, pp. 782-786 
Liberal construction, 8 294, p. 686 
Licensing agreements, 8 3^) P- 768 
Loading agreements, § 327, p. 768 
Loan agreements, 8 327, p. 768 
Meaning of words employed, 88 300-304, pp. 717- 
723 

Memoranda, consideration of, 8 298 
Mortgage agreement, 8 327, p. 767 
Motion picture agreements, 8 327, p. 767 
Motives, consideration of, 8 294, p. 688 # 

Mutual mlstai^e, effect of, 8 321, p. 750 
Mutuality, 

Determination of, 8 294, p. 688 
Favoring, 8 318, p. 736 

Name given instrument as controlling, 8 294, p. 

687 

Nature of agreement, consideration of, 8 321, pp. 
744-750 

Object of agreement, consideration of, 8 321, pp. 
744r-760 . 

Option agreements, 8 327, p, 768 
Oral contracts, jury questions, 8 618 
Ordinary sense, words employed, 8 301 
Packing agreement, 8 327, p. 768 
Papers annexed or referred to, consideration of, 

8 299 

Partially written and partly oral contracts, jury 
question as to, § 619 

Parties to instrument, §8 346-365, pp. 802-813 
Construction by as determinative of divisibil¬ 
ity. 8 335 

Giving effect to intention, 8 826, pp. 766-785 
Partnership financing agreement, 8 327, p. 767 
Patent ambiguities, 8 294, p. 686 
Payment agreements, 8 327, p. 768 
Performance of contract as dependent on, 8 ^4, 
pp. 999-1006 

Photograph agreements, 8 327, p. 789 
Place of performance la,w of as controlling, f 
12, p. 342 ,1 
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PracUeal construction, 8 325, pp. 755-765 
Intention, § 205, p. 602, n. 41 
Preference agreements, 8 327, p. 7G9 
Preliminary negotiations, consideration of, 8 322 
Preparation of instniment, construction a^inst 
parties preparing, § 324, pp. 751-755 
Presumptions In favor of validity, 8 686 
Price contracts, 8 327, p. 776 
Printed provisions, writing as controlling, 8 310 
Printing agreement, 8 327, p. 767 
Profession, agreements relating to practice of, 

§ 327, p. 775 

Promotion agreements, 8 327, p. 768 
Proposal, consideration of, § ai2 
Prospective meaning of words employed, 8 300 
Provisos, 8 343 

Public contracts, 8 295, p. 693, n. 42 
Publishing agreements, 8 327, p. 769 
Punctuation, consideration of, 8 306 
Beading words into contract, 8 296, p. 701 
Beasonableness, 8 319, pp. 739-742 
Seasons as subject to consideration, 8 294, p. 688 
Hecitals, operative clauses as governed by, § 314 
BeconcUiation of written and printed provisions, 

I 310 

Beference, papers referred to as part of contract, 

8 299 

Renewal agreements, § 327, p. 769 
Restraint of trade, contracts in, 8 327, p. 774 
Restricted meaning of words employed, 8 300 
Retrospective meaning of words employed, 8 300 
Royalty agreements, $ 327, p. 769 
Rules of, 8 294, pp. 682-089 
Sealed contracts, § 294, p. 689 
Secret intention, controlling effect of, 8 295, p. 
694 

Self-serving declarations as not subject of con¬ 
sideration, § 296, p. 702, n. 66 
Separate writings, 81 298, 299, pp. 714-717 
Situation of parties, consideration of, § 321, pp. 
744r-750 

Special rules as controlling over general, 8 294, 
p. 683, n. 99 

Specific descriptions as restricting general words, 
§ 313 

Sprinkler systems, agreement for installation of, 
§ 327, p. 768 

Storage agreement, 8 327, p. 767 
Strained construction, 8 294, p. 686 
Strict construction, § 294, p. 686 
Subcontracts, 8 327, p. 773 
Substance as controlling, § 294, p. 687 
Support and maintenance, agreements for, { 327, 
p. 774 

Surplusage, 8 316 
Suspensive conditions, 8 340 
Technical rules, 8 294, p. 683, n. 1 
Technical words, 8 302 
Terms, 

Conformity to, 8 294, p. 686 
Restriction to, 8 296, 695-707 

Theatrical productions, agreements in r^tl(m 
to. 8 327, p. 770 

Time, provision as to, 88 359-360, pp. 816-819 
Transfer agreements, 8 827, p. 770 
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ConstrnctlwH^iitliiTied, 

TraiiGportatloii agreemeat, § 327, p. 767 
Transposition of words, § 307 
Typewriting, handwriting as prevailing over, S 
310 

Unambiguons contracts, § 294, p. 683 
Underwriting agreements, § 327, p. 770 
Uniformity in respect to, $ 294, p. 683 
Unsealed contracts, $ 294, p. 689 
Upholding contract, § 318, pp. 735-739 
Warranties, $ 342 

Weight and sufficiency of evidence on question of, 
§ 604, p. 1256 

Whole instrument considered, § 297, pp. 707-714 
Wills, rules applicable to as controlling, § 294, p. 
687 

Witnesses as not permitted to testify in respect 
to, §697 

Writing as prevailing over printed provisions, § 
310 

Construction contracts, 

Additional work, compensation for, § 371, pp. 8^ 
856 

Affidavit of defense in actions on, § 548, p. 1183 
Approval of third person, necessity of, § 498, p. 
1019 

Arbitration, § 497, p. 1014 

Gondusiveness of decision, § 498, p. 1023 
Conditions precedent to action, § 499, p. 1033 
Duty of rendering decision, § 498, p. 1018 
Leg^ty of provisions, § 230, p. 609, n. 99 
Proceedings and determination, § 498, p. 1021 
Qualification of arbiters, § 498, p. 1020 
Withdrawal of approval or certificate, § 498, 

p. 1022 

Assignment in favor of subcontractor or material¬ 
men by builder, efifect of, § 370, p. 842 
Bonds, owner’s liability to subcontractor on fail¬ 
ure to exact, 8 370, p. 841 
Breach, 

Admissibility of evidence as to, § 600, p. 1246 
Prevention of performance operating as, § 4^ 
Rescission on ground of, § 422, p. 908 
Sufficiency of evidence as to, § 609, p. 1266 
Variance in respect to ideadings and proof, § 
674, p. 1213 

Certificate by third person, necessity of, § 498, p. 
1019 

Changes in work, compensation for, { 371, 
843-856 

Compensation, §§ 367-372, pp. 824-867 

Additional or extra work, § 371, pp. 843-866 
Assignment or order on owner la favor of 
subcontractor or materialmen, § 370, p. 
842 

Deductions and offsets, | 368, pp. 834-837 
Persons liable for, § 370, pp. 838-843 
Construction of, 

Entire instrument considered, § 297, p. 713 
Rules applicable, § 294, p. 688 
Declaration or complaint in action based on, § 533 
Defenses to acticms on, § 525 
Defensive pleadings in actions on, § 648, p. 1181 
Defined, § 11 
Delay, 

Damages recoverable against contractor for, 
i 502, p. 1058 
Excuses for, § 5G5, p. 1075 


Consiruction ocmfracts—Continued, 

Destruction of subject matter as excuse for non¬ 
performance, § 466, p. 961 
Deviation as ground for rescission, § 422, p. 908 
Excuse for nonperformance, destruction of sub- 
i&f matter, § 486, p. 961 

Expenditures Incidental to performance, leim- 
bnrsement of, § 872 

Extension of time for performance, § 506, p. 1081 
Extra work, 

Compensation for, § 871, pp. 843-856 
Definition as used in connection with, § 371,' 
p. 851 

Forfeiture, validity of provision, f 407, p. 896» 
n. 17 

Illegality of provisions of, § 210 
Implied contracts, § 4, p. 321 
Indefinite provisions as to time of performance, 
§860 

Instructions In actions on, § 638, p. 1804 
Intention governing construction of, § 295, p. 692, 
n. 41 

Joint or several determination of, § 349 
Jury questions, § 610 

Jury questions as to, existence or terms of coor 
tract, § 611, p. 1274 
Law questions, § 610 

Materials, title pending performance, §§ 516, 617 
Modification, § 378 

Consideration, § 876, p. 862, n. 6 
Mntnallty, § 102 
Nonperformance, 

Excuse for, § 459, p. 949 
Besdssion on ground of, § 422, p. 908 
Option to terminate, § 809, p. 890 
Payment, time of; § 502, p. 1055 
Performance, 

Admissibility of evidence as to, § 600, p» 

• 1246 

Approval of third persons, § 496, p. 1011 
Conformity between pleadings and proof, § 
674, p. 1211 

Excuse for delay, § 505, p. 1075 
Obligation In respect to, § 451 
Reasonable time for, § 6(^, pp. 1065, 1068 
Satisfaction of parties, § 495, p. 1010 
Strict performance as essential, } 509, pp. 
1087-1092 

Sufficiency, § 494, p. 1002 

Evidence as to, § 609, p. 1265 
Time for, § 502, p. 1064 
Waiver of delay, § 608, p. 1081 
Performance by or in not less than, construction 
of provision, § 360 

Plans and specifications, constmctlon of, § 827, 
p. 770 

Practical constmctlon of, f 826 
Prevention of performance by adverse party, non¬ 
performance as excused by, § 468, p. 968 
Proof in action on, § 566 

Quantum meruit, rescission authorizing recovery 
on, § 440 

Reasonable time for performance, § 603, pp: 1086,. 
1068 

Recoupment In actions on, § 548, p. 1182 
Relmbnrsenent of expenditures incidental to ii^ 
formance, § 372 
Remedies on, § 623^ p. 1147 
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Construction contracts—Oontinued, 

Besdssion, 

Assent as essential, § 389 
Fraud as ground for, § 418 
Mutual agreement, § 387 
Nonperfoimance as ground of, waiver of 
right, 8 447 

N(mperfonnance or breach as ground for. 
§ 422, p. 908 

Becovery on quantum meruit after, $ 440 
Waiver of right, § 443 

Set-off and counterdalm In actions on, § 548, u. 
1181 

Settlement of disputes, provisions in respect to, 8 
497, p. 1014 

Stipulafions, validity of, 8 210 
Strict performance, necessity of, 8 509. pp. 1087-^ 
1092 

Substantial performance, proof of as sufficient 
under aUegatlon of performance, 8 574 , p. 
1212 

Suspension of work, effect of, 8 602, p. 1055 
Tedinical words, construction in accordance 
with, §302 
Termination, 

Conditions precedent, § 400 
Notice, § 402 
Waiver of right, § 405 
Time of performance, § 502, p. 1054 
Construction of provisicms, § 360 
Bs^ience of contract, 8 504, p. 1073 
Variance in action on, § 568 
Verdict in actions on, 8 642 
Waiver of. 

Defects in performance, § 514, p. 1100 
Delay in p^ormance, § 606, p. 1081 
Performance, § 491 

Sufficiency, 8 492, p. 997 
Words oDoiployed, construction of, § 804 
Working days, defined, § 360 
Gonstructixe contracts, 

Defined, 8 6 , pp. 822-325 
Implied bL law, 8 P- 817 
Constructive deUveiy, sufficiency, § 64 
Oontemporaneons parol agreement, defense of altera¬ 
tion by, pleading of, § 650 

Context, constmction of language employed with ref¬ 
erence to, 8 296, p. 702 
Goiitlngenc 3 i, 

Liability, mutuality of contract as affected by* 
§ lOO, p. 447 

Payment on, 8 503, p. 1066 
Producti<m or suppression of evidence, illeg^ty 
as against public policy, 8 225 
Proof of under allegation of absolute promise as 
fatal variance, 8 670 

Written contract dependent on, § 9, n. 39 
Contingent fee contracts. Illegality of, 8 214, p. 678 
Continued benefit, consideration as not resulting 
from, § 74 

Continuing liability, defective performance, 8 616, p. 

on. 

Continuing offer, revocation o^ 8 60, p. 386 
Continuous services, 

Promise to pay for as sufficient consideration, I 
121 

Time for payment, § 502, p. 1054 


CONTRACTS 

Contraband trade, neutrals engaging in, legality of 
contracts, § 260 

Contractor, defined, § 1 , p. 314; § 11 
Contradictory instructions, actions on contracts, S 
633, p. 1302 

Contributions, location of public buildings or Im¬ 
provements influenced by, illegality of agreement 
in respect to, § 217 
Contributory negligence, 

Defense to action for breadi of contract, § 625 
Instruction in re^)ect to in action for breach, f 
639, n. 95 

Pleading freedom from, necessity of, § 533 
Conversation, oral contract consisting of, § 8 
Conversion, consideration for pre-existing debt, $ 87, 
p. 435 

Conveyances, 

Construction of agreements ,.8 327, p. 766 
Delivery of deed, sufficiency, | 64 
Law governing contracts for, § 17 
Seal as essential, § €3 

Coparties, mistake by one of several, effect of, § 143 
Copies, construction of agreements for furnishing of, 
I 327, p. 767 

Copyrights, illegality of agreement to infringe, § 194 
Corporate directors, release from liability for negli¬ 
gence as sufficient consideration, § 1C3, p. 45S 
Corporate liability, sufficiency of evidence as to, $ 
664, p. 1254 

Corporate prospectus, acceptance of as sufficient to 
create contract, § 46 
Corporations, 

Agreements between stockholders looking toward 
control of, § 199 

Compensation for construction of works or strnc- 
tuies for, stocks or bonds os medium, § 369 
Consolidation, construction of agreements in le- 
Bpect to, § 327, p. 767 

Control of, illegality of agreements in respect to, 
§199 

Duress Imposed on corporate officers, effect of, 
§ 179 

Employment contracts, mutuality, § 101 
Illegality of agreement by officer, § 199 
Nonperformance of contract with, excuse for, 8 
459, p. 949 

Resignation of corporate office as sufficient con- 
slderatien, § 108, p. 458 

Slgnatare to contract by officer In individual ca¬ 
pacity, § 62, p. 411, n. 76 

Venue of proceedings, illegality of contract re¬ 
lating to, 8 229, p. 605, XL 69 
Witnessing instrument by, officer as qualified, 5 
66 

Correspondence, 

Admissibility in action on contracts, 8 683 
Modification, 8 698 
Oonsfxuctlon of contract by, 8 298 
Against writer, § 324, p. 754 
Jury questions, § 624 
Jury questions, 

Construction of contracts by, f 624 
Created of contract, § 611, p. 1278 
Modification of contract shown by, § 698 
Offer and acc^tance through medium of, i 52, 
p. 401 
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Oarroborative evidence, 

Performance, admissibility on question of ex¬ 
ecution of instrument, § 594 
Pleading of as unessential in reject to affirma¬ 
tive defense, $ 649, p. 1186 
Preliminary negotiations as not resulting in bind¬ 
ing contract, § 62, p. 401 

Corruption, legislative action procured by, illegality 
of agreement, § 213, p. 576 
Coat plus contracts, 

Admissibility of evidence in action to recover on, 
§ 602 

Compensation under, § 367, p. 826 
Defined, § 10, p. 329 

Costs, stipulation for as contrary to public policy, § 
223 

Counter proposal, acceptance of offer conditionally 
amounting to, § 43, p. 381 
Counterclaim. Set-off and counterdaim, post 
Countermanding payment, illegal contract^ effect of, 
§275 

County seats, change ol^ illegality of agreemmt to 
use influence to secure, § 218 
Course of instruction, construction of agreement for, 
§ 827, p. 767 

Course of justice, illegality of contracts interfering 
with, §§ 223-282, pp. 594r-614 
Covenantees, interest of as determining rights, § 351 
Covenants, extra work, allegation of independent 
claim in order to avoid stipulation against, I 
536, p. 1166 

Creditor beneficiaries, enforcement of contract by, § 
619, p. 1127 

Creditors, illegal contracts, rdief in Interest of, § 278 
Grimes, illegality of agreement involving commission 
of, § 193 

Criminal conversation, compromise or settlement of 
prosecution for, illegali^Ti § 228 
Criminal liability, nonperformance incurring, defense 
of, § 525 

Criminal negligence, Illegality of agreements exempt- 
i^ from liability for, § 262 
Criminal prosecutions, 

Illegality of agreements affecting, § 227 
Suppression of, pleading defense of agreement, § 
569 

Threat of as duress, §§ 172,176 
Curative agreements, consideration, § 376, p. 868 
Custody of children, illegality of separation £^ree- 
ment providing for, § 235, p. 619 
Customary meaning, presumption as to words being 
used in, § 586 
Customs and usages, 

Construction of instrument, consideration of; § 
296, p. 701, n, 66 

Duration of contract, waiver of, § 398 
Measurement of work for compensation puipos^ 
in accordance with, § 367, p. 829 
Public policy as determined by, § 211, p. 566 
Title or ownership of property pending perform- 
. anoe as determined by, § 517 
Customs duties, agreement for purpose of procuring 
return of, legality, § 214, p. 678 
Damages, 

Absence of as defense to action for breach, § 626 
Acceptance of work as compliance with contract 
‘ as precluding recovery of, § 614, p. 1106 
Ad mtBsfl rility of evidence as to, S 601 


Damages—Continued, 

Alterations authorizing, § 510 
Arbitration as not essential to recovery for 
breach, § 499, p. 1086 
Breach, 

Admissibility of evidence as to, § 601 
Compensability as precluding resdssioiL § 
426 

Damages compensating for as precluding, § 
426 

Election of remedies as to, § 422, p. 907 
Jury question as to, § 631 
Law questions in respect to, § 681 
Prevention of performance by adverse party 
as precluding recovery, § 468, p. 967 
Silence in respect to as invalidating contract, 
§ 36, p. 367 

Sufficiency of evidence as to, § 609, p. 1264 
Building and constructioii contracts, 

Recoupment of, § 648, p. 1183 
Recovery of by owner, § 523, p. 1148 
Substitution of new contract as precluding 
recovery, § 440 

Completion of contract by owner, § 612, p. 1097 
Delay, 

Contractor’s liability to owner, § 602, p. 1068 
Waiver of, § 502, p. 1061; § 606, p. 1083 
Destruction of building In course of construc¬ 
tion, owner’s right of recovery for, § 466, p. 
961 

Deviations authorizing, § 510 

Eorbearance to sue for as sufficient consideration, 

§ 104 

Fraud, necessity of, § 164 

Inadequacy of remedy at law for, rescission as 
dependent on, § 418 

Instructions respecting measure of, § 641 
Legal Impossibility of performance as affectliig 
right to, § 467 
Liquidated damages, post 
Mlsr^resentatlon, § 152 

Misr^reseutatlon concerning contents of con¬ 
tract, avoidance as dependent on, § 188 
Nonpayment of, all^tiona as to as not essen¬ 
tial, § 546 

Partial performance, reconisnent of, § 511 
Pleading of, necessity, § 533 
Prevention of performance by adverse party, § 
489 

Building contract, § 440 

Railroad construction contracts, breach authoriz¬ 
ing recovery of, § 623, p. 1148 
Sufficiency of evidence as to, § 609, p. 1264 
Variance in respect to, § 668 
Danger, nonperformance as excused by, § 459, p. 947 
Date, 

Allegation as to, declaration or complaint In ac¬ 
tion on contract, § 636, p. 1164 
Burden of proof as to, § 581 
Defined, § 61 

Variance In respect to pleading and proof, § 676 
Written agreement, validity as requiring, § 61 
Day, time of performance limited to^ § 602, p. 1062 
Deaf persons, capacity to contract, § 133, p. 483 
Death, 

Certificate of approval prevented by, excuse f 
499, p. 1039 

Discharge of contract as result of; § 466 
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Death^-Contliiued, 

Illegality of contract to be performed at death 
of one of parties, § 271, p. 663 
Nonperformance as excused by, § 465 
Offer terminated by, § 51 

Debris, cost of removal on coUapse of building dur^ 
mg construction, contractor’s right to recover 
for, § 466, p. 961, n. 68 

Deceit, fraud, reliance on representations, avoidance 
of contract on ground of fraud as dependent on, 

§ 163, pp. 51^17 

Deception, fraud resulting from, § 164 
Decision, 

Admissibility of evidence as to, § 599 
Waiver of right as sufficient consideration, 1103, 
p. 458 

Dedaration of forfeiture, necessity of, § 408 
Dedarations, actions based on contract, §§ 536-547, 
pp. 116^1179 
Deductions, 

Building and construction contracts, fi 368, pp. 
834^7 

Changes in work, § 371, p. 866 
Deed, acceptance of offer containing provisions, § 36, 
p. 364 

De facto officers, agreements reEpecting compensa¬ 
tion, legality of, § 220, p. 690 
Default, 

Forfeiture by party in, § 407, p. 896 
Good faith as affecting liability for, § 458, p. 
946 

Resdsslon for, default of party rescinding as af¬ 
fecting right, § 423 

Termination on account of, 8 399, p. 889 
Defeasance, stipulation added to contract by way of, 
§ 343 

Defective goods, subject matter of contract indud- 
Ing, 8 29 

Defective instruments, conflimation or ratlflcation of, 
8 69 

Defective performance, 

Burden of proof as to, 8 590, p. 1231 
Excuse for, 8 513 

Rights and liabilities on, § 616, pp. 1105-1110 
Variance in respect to pleading and proof, 8 574, 

p. 1211 

Waivei: of, 8 514, pp. 1099-1106 


Defenses, 

Accord and satisfaction, pleading of, 8 549, p. 
1185 

Actions based on contract, 88 526-630, pp. 1149- 
1153 

Admissibility of evidence as dependent on es¬ 
tablishment of, 8 592, p. 1236 
Defective performance, § 616, p. 1106 
Failure of consideration, third person’s right to 
enforce contract as subject to, 8 519, p. 1138 
Fraud, § 167 

Contracts under seal, 8 157 
Illegality, 8 272, p. 669 ^ , oat 

Objection as ess^tial to raising of, 8 281 
Third persons as having right to set up, 8 


283 

Waiver of, 8 279 

Illegality of agreements limiting, 8 231 
Law of place as governing, 8 19 
Misrepresentation, 8 152 
Mistake, 8 143 
170J.S.-86 


Defenses—Continued, 

Partial failure of consideration, 8 120 
Payment, pleading of, 8 549, p. 1185 
Persons entitled to urge, | 528 
Pleading of, §| 548-660, pp. 1179-1196 
Release, pleading of, § r)49, p. 1185 
Relinquishment of rights as siiffidwit considera¬ 
tion, 8 109 

Third persons, contracts for benefit of, 8 529 
Waiver of, § 530 

Definiteness, construction in favor of, 8 318, p. 736 

Definitions, § 1, pp. 310-314 
Accept, 8 39 

Accessory contract, 8 10, p. 328 
Agreement, § 1, p. 313 
Aleatory contract, 8 10, p. 328 
Ambiguous contracts, § 291, p. 685 
Anticipatory breach, § 472, p. 973 
At any time, 8 359 
At least, 8 359 
Bilateral contracts, § 8 
Bill of quantities, 8 H 
Bonus building contract, 8 11 
Breach of contract, § 467 ; 8 494, p. 999 
Builder, 8 H • 

Building contract, § 11 
Building contractor, 8 H 
Communicated, § 45 
Commutative contract, § 10, p. 328 
Compact, 8 1, p. 314 
Concurrent covenants, § 345 
Conditional contract, 8 10, p. 329 ; 8 337 
Conditions precedent, § 3^ 

Conditions subsequent, § 339 
Consideration, §§ 70,74 

Construction contract, 8 6, pp. 322-3K; 8 H 
Contract of record, § 10, p. 3^ 

Contractor, 81, P- 314; 8 

Cost plus contract, § 10, p. 329 

Creditor beneficiary, 8 619, p. 1127, n. 18 

Date, § 61 

Ddivery, 8 64, n. 8 

Dep^dent covenants, 8 344, p. 797 

Detriment, 8 70 

Divisible contracts, § 331, p. 786 
Donee beneficiary, § 619, p. 1127, n. 18 
Duress, 8 168, pp- 625-629 
Duress per minas, 8 172 
Entire contracts, 8 831, p. 785 
Essence, § 562, p. 1052, n. 33 
Execute a contract, 8 7 
Executed contracts, § 7 
Executory consideration, 8 94 
Executory contracts, 8 7 
Express contract, 8 3 
Expressly, 8 619, p. 1129, n. 21 
Extra work, 8 3^, p. 851 
Fiduciary contract, 8 10, p. 329 
Forthwith, 8 369 
Fraud, 8 153 

Fraud in the factum, 8 153 

Fraud In the treaty, 1163 

General contractor, 8 H 

Gratuitous contract, 8 10, p. 329 

Immediately, 8 359 

Implied contracts, 8 4, pp. 817-321 

Inadequacy of consideration, 8 127 

Incidental beneficiary, 8 519, p. 1127, n. 18 
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Definltiwis—Continued, 

Independent covenants, $ 344, p. 797 
Joint and several contracts, § 355 
Joint contracts, $ 353, p. 808 
Legal duress, § 168, p. 526 
Lex lod contractus, f 12>, p. 339, n. 73 
Literal contract, § 10, p. 329 
Maritime contract, § 10, p. 329 
Merger, § 380 
Mistake, § 134 
Mistake of law, § 145 
Mixed contract, § 10, p. 329 
Moral duress, § 168, p. 526 
Mutual covenants, § 331, p. 787, n. 87 
Mutual mistake, $ 144, p. 497 
Mutuality of contract, § 100, p. 443 
Nominate contract, § 10, p. 329 
Novation, § 619, p. 1121 
Obligation, § 1, p. 313 
Obligatory contract, $ 10, p. 829 
Offer, § 36, p. 363 
On or about, § 359 
On or before, § 359 
Oral contracts, § 9 
Parol contract, § 10, p. 330 . 

Past consideration, § 116 
Performance of contract, § 494, p. 999 
Personal contract, § 10, p. 330 
Place of contract, § 12, p. 339, n. 

Plan, § 11 

Potestative condition, S 100, p. 446, n. 8 
Principal contract, § 10, p. 3^ 

Private contract, § 10, p. 330 

Privity of contract, S 518, p. 1113, n. 54 

Promise, § 1, p. 312 

Promisee, § 1, p. 314 

Promisor, § 1, p. 314 

Proposal, § 1, p. 312 

Public contracts, § 10, p. 330 

Public policy, §211, p. 563 

Public policy of stat^ § 16, p. 348 

Quasi contracts, § 6, pp. 322-325 

Reasonable time, § 503, p. 1068 

Rescission, § 413 

Risk, § 466, p. 961, n. 61 

Severable contracts, § 331, p. 786; § 352 

Simple contract, § 10, p. 330 

Special contract, § 10, p. 330 

Specialty, contract by, § 10, p. 330 

Specification, § 11 

Stipulation, § 10, p. 330 

Subcontract, f 11 

Subcontractor, § 1, p. 314; $ 11 

Substantial performance, § 508, p. 1086 

Substitute contract, § 10, p. 331 

Successor, § 346, n. 12 

Suspensive conditions, § 340 

Unconditional contract, § 10, p. 329 

Understanding, § 133, p. 482 

Undue Influence, § 180 

Unilateral contracts, § 8 

Void, § 189 

Void contracts, § 10, p. 331 
Voidable contracts, § 10, p. 331 
Warranty, § 342 
Wfllful breach, § 457, n. 18 
Working days, § 360 
Written contracts, § 9 


Delay, 

Acceptance or rejection of offer, effect of, § 41, p. 
876 

Additional time allowed contractor because of, § 
502. p. 1062 

Admissibility of evidence on question of damag¬ 
es, § 601 

Arbitration proceedings, waiver of right by, § 501, 

p. 1060 

Damages for. 

Contractor’s liability to owner, 8 502, p. 1058 
Waiver of, § 602, p. 1061 
Estoppel to rescind by reason of, 8 431 
Forfeiture enforced for, § 407, p. 897 
Fraud, disafarmance on ground of, § 165, p. 621 
Jury questions as to, § 630, p. 1298 
Notice of, additional time for performance as de> 
pendent on giving, § 502, p. 1063 
Performance, 

Excuses for, § 506, pp. 1074-1079 
Waiver of, § 506, pp. 1079-1084 
Damages for, § 506, p. 1083 
Wrongful act of owner causing, § 505, p. 1075 
Rescission on ground of, § 422, p. 907 
Subcontractor, liability for damages, as between 
contractor and subcontractor, § 502, p. 1060 
Delivery, 

Averment of execution as equivalent to, 8 535, p. 
1158 

Certificate of architect or engineer, necessity, § 
500 

Change of place of, modification in respect to, § 
879, p. 870 

Construcrion of agreements Involving, § 327, p. 
767 

Jury question as to, § 611, p. 1274 
Necessity of, § 64 

Place of contract as determined by, § 356 
Presumptions as to, 8 581 
SufSciency of, § 64 

Evidence as to, § 604, p. 1254 
Time of as determining operativeness, 8 359 
Wrongful refusal to accept by owner of build¬ 
ing, destruction thereafter as affecting right 
of recovery, 8 466, p. 962 

Demand, 

Illegality of contract provision for, § 229, p. 607 
Payment on, § 603, pp. 1066,1067 
Periormance, 

After demand, § 603, p. 1067 
Burden of proof as to, § 590, p. 1232 
Necessity, § 478 
Sufficiency, 8 479 
Pleading of, § 639 

Rescission, condition precedent, § 437 
Third party bmieflciary, enforcement of contract 
by as dependent on, § 519, p. 1133 
Time made essence of contract by, § 504, p. 1072 
Demurrage, subcontractor’s liability for, building and 
construction contracts, 8 370, p. 840 
Demurrer, written agreement set out in pleading de¬ 
termining sufficiency as against, § 536, p. 1162 
Departure, 

Replication in answer on contract, 8 662 
Reply, § 563 
Dependent covenants. 

Breach of, rescission, § 425 
Construction of, § 344, pp. 797-801 
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Dependent covenents—Continued, 

Performance in respect to, § 452 
Depots, Illegality of agreement in respect to location 
of, 8 211, p. 665 
Depreciation, 

Compensation under cost plus contract as includ¬ 
ing allowance for, 8 367, p. 827 
Rescission without return of consideration in case 
of, 8 430, p. 023 

Derivation of terms, 81, p. 310, n. 3 
Designation, 

Parties to contract, § 28 

Third party beneficiary, enforcement of contract 
by as dependent on, § 519, p. 1131 
Desire, expression of as offer which will become con¬ 
tract on acceptance, § 46 
Destruction of subject matter. 

Nonperformance as excused by, 8 466, pp. 960-964 
Rescission without return of consideration in case 
of, 8 439, p. 923 

Detriment, consideration resulting from, 88 70, 74 
Deviations, 

Building contracts, validity of stipulations in re¬ 
spect to. § 210 

Extra compensation or damages on account of, 8 
510 


Dissolution of partnerdilp, offer as terminated by, 
i 51 

Distinct agreements, subsequent written agreement as 
not excluding, 8 381, p. 875 
Distinctions, 88 2-10, pp. 314-333 

Contracts implied in law and contracts Implied 
in fact, 8 4, p. 320 

Private and public contracts, 8 19, p. 330 
Distress, undue Influence in case of, 8187 
Divisible contracts, ^ 

Breach of, nonperformance as excused by, 8 475 
Consideration, apportionment as test of divisibil¬ 
ity, 8 834 

Construction of, 88 331-336, pp. 786-791 
Destruction of subject matter as excuse for non¬ 
performance, 8 466, p. 902 
Intention as determining divisibility, 8 332 
Nonperformance, breach as excuse for, 8 475 
Partial performance, compensation in case of, 
8 367, p. 834 

Prevention of performance as to part, nonper- 
fomance of residue as not excused, 8 468, p. 


Subject matter aiding In determining dlvisabil- 
ity, 8 333 

Time for payment of compensation under, 8 502, 


Devise, consideration based on, 8 87, p. 433 
Diligence, 

Fraud, rescission as dependent on use of in dis¬ 
covery of fraud, 8 432, p. 915 
Rescission, Jury question as to, § 629 
Directions of owner, defects in performance due to, 
liability for, § 515, p, 1106 
Disability, nonperformance excused by, 8 465 
Discharge, 

Abrogation by agreement, 8 386 
Agreement In respect to, 18 386-392, pp. 878-8S5 
Confirmation of new writing as, 8 394 
Death or disability operating as, § 466 
Delivery of specified artides in, § 366 
Governing law in respect to, 8 12, p, 337 
Implied agreement, § 389 
Incomplete subsequent agreement not operating 
as, 8 395 

Joint promisors, effect of, 8 353, p. 809 
Law governing, 8 19 
Modes of, § 385 

New contract operating as, 88 994, 396 
Performance operating as, § 393 
Ratification of new writing as, 8 394 
Sealed Instruments, release under seal as essen¬ 
tial, § 394 ^ 

Subsequent inconsistent agreement operating as,, 
§ 395 

Discharge of judgment, construction of agreement in¬ 
volving, 8 327, p. 767 , „ ^ 

Disclosures, fraud in respect to failure, 8 iw 
Discontinuance of proceedings, consideration suHwrt- 
ed by, 8197 
Dismissal and nonsuit, 

Consideration based on, 8 107 , „ 

lUeeallty of contracts In respect to, 8 Z3i, mu 
Dtooi^ce b7 cMldien. fflegaltty rf contracts en- 

DlwTte!i''BettleineHt et, proolskMiB rdaOng to, 5 497; 
pp. 1013-1016 


p. 1056 

Divorce, 

Agreements conditioned on, illegality as against 
public policy, § 236, p. 617 
Concealment of true cause, agreement respecting 
as against public policy, § 235, p. 618 
Illegality of agreement for, 8 235, p. 616 

Documentary evidence, admissibility in action on con¬ 
tract, 8 592, p. 1236 
Domicile, 

Governing law as controlled by, § 12, p. 344 
Law of as governing contracts relating to per¬ 
sonalty, § 18 

Dominion, exercise of as acceptance of offer, § 41, p. 

375 

Donee beneficiaries, 

Enforcement of contract by, 8 519, p. 1127 
Ratification or assent, presumption as to, 8 619, p. 
1133 

Doubt, dependent covenants, 8 344, p. 799 

Doubtful claims, compromise of as suflclent consid¬ 
eration, § 105 « . . 

Dower, relinquishment of right as sufficient considera¬ 
tion, 8 103, p. 467 

Drawings, cost of as recoverable against owner for 
wrongful prevention of performance of building 
contract, § 372, n. 61 

Drayage, subcontractor’s liability for, building and 
construction contracts, 8 370, p. 840 

Drayage contract, impHed promise of payment, § 328> 
p. 779, n. 40 . 

DrilUng contracts, collapse of casing as excuse for 
nonperformance, 8 466, p. 961, n. 59 

Drug addict, capacity to contract, 8 133, p. 481 

Drunkenness, ^ 

Admissibility of evidence as to on question of ca¬ 
pacity to contract, 8 595 
Habitual drunkenness, post 
Jury question as to on question of capacity to 

contract, § 614 ^_^ 

Presumption of fraud In re^ to contracts exe¬ 
cuted by drunken persons, 8 584, p. 1^4 
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EarOngoakes, destrnctton of building In course of 


Dnmkmn^s—Gontiiiued, 

Sufficiency of evidence as to on question of ca¬ 
pacity to contract, § 605, p. 1257 
Due and unpaid, construction of phrase as used In 
contract, § 304 

Due Influence, undue Influ^ce distinguished, § 180 
Due satisfaction, expression of as rejection of offer, 

§ 43, p. 384 

Dumb persons, capacity to contract, § 133, p. 483 
Duplicate contracts. 

Delivery of copy, § 64, n. 3 
Execution of one of copies rendering effective, § 

58 

Mutuality as affected by signature, $ 100, p. 454 
Bevenue stamps, g 68 
Duration of contracts, § 385 
Period not fixed, g 398 

Sufficiency of evidence In respect to, g 604, p. 
1256 

Duress, g§ 168-179, pp. 52&n688 
Abuse of process, g 177 
Admissibility of evidence as to, § 595 
Bodily harm, threats of, g 176 
Burden of proof as to, g 584, p. 1225 
Business compulsion as, g 177 
Glasslflcatlon under common law, g 170 
Common law divisions of, gg 170-172 
Criminal prosecution, threat of, g 175 
Defense of, pleading, g 558 
Defined, g 168, pp. 525-629 
Effect of, g 169 
Elements of, g 168, p. 526 
Equitable rules In respect to, g 173 
Estoppel from setting up defense of, g 169 
Fraud distinguished, g 153 
Illegal contract induced by, relief afforded, g 274 
Imprisonment resulting in, g 171 
Injury to property, threats of, gg 172,177 
Instructions in respect to in action on contract, g 
636 

Jury question as to, g 614 
Law question as to, g 614 
Modem doctrine, g 175 

Moral obligation founded on, sufficiency as con¬ 
sideration, g 118 
Parties to, gg 178,179 

Persons who may avoid contract on ground of, g 
179 

Pleading defense of, g 658 
Belatlves, threats to, g 179 
Repudiation of contract obtained by, g 169 
Besclssion for, g 418 

Restoration of status quo, g 438 
Third persons as subject to, g 415 
Time for, g 982, p. 918 
Waiver of right, g 445 
Resistance required, g 174 
Standard of resistance, g 175 
Sufficiency of evidence as to, g 605, p. 1259 
Third persons, effect of, g 178 
Bireats, 

Bodily harm, g 176 
,, Imprisonment, g 172 
Injuries to property, g 177 
Walrer of, g 169 

E a rain g n .reselaslon as warranting recovery of, g 442 
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construction by, nonperformance as excused by, 
§ 466, p. 961 , 

Eavesdrip, construction of agreements Involving, g 
327, p. 767 

Economic disaster, nonperformance as excused by, g 
459, p. 948, n. 50 

Economic needs, public policy changing with, g 211, 

p. 668 

Effect of iUegallty, gg 272-293, pp. 656-682 
Election contests, withdrawal from, legality of con¬ 
tract in respect to, g 219 
Election of remedies. 

Action on contract or proceeding for damages, 
g 523, p. 1146 

Affirmance and rescission on ground of fraud, gg 
167,418 

Alternative promises, performance of, g 455 
Defense of, g 525 

Nonperformance of contract, § 422, p. 907 
Performance, alternative promises, g 455 
Bellnquishment of right as sufficient considera¬ 
tion, g 112, p. 467 

Renunciation of contract by one of parties, g 472, 
p.974 

Repudiation, rejection or affirmance, g 472, jk 
978 

Rescission, g 435 

Cimcluslveness of, g 448 
Intoxication of party, g 414 
Time, performance of dtemative obligation, g 
455 

Elections, Illegality of contracts interfering with, g 
218 

Elements, g 1, p. 311 

Emifloyment contracts, g 4, p. 319 
Elevators, performance of contract to InstaR to satis- 
faction of parties, g 495, p. 1010 
Elimination of terms, constraction by means of, g 308 
Elliptical construction, g 294, p. 688, n. 7 
Embargo, impossibility of performance due to as ex¬ 
cuse for nraiperformance, g 463, p. 954 
Embez zl ement, compromise or settlement of prosecu¬ 
tion for, Ulegality, g 228 

Emergmicies, performance excused in case of, mutu¬ 
ality of obligation as affected by, g 100, p. 453 
Emergency Farm Mortgage Act,’Ulegality of contracts 
defeating purpose of, g 271, p. 656 
Emoluments, public officers, illegality of agreements 
Interfering with, § 220, pp. 688-591 
Employment, 

Agreement between employers In respect to hiring 
discharged employee as void, g 264 
Ancillary contracts In restraint of trade. Illegal¬ 
ity, g 246, p. 629 

Consideration based on, g 87, p. 433 
Forbearing to change as sufficient considerati<m, 
g 108, p. 458 

Prevention of obtaining, Ulegality of contracts for 
purpose of, g 238 

Restraint of trade, covenants Incident to con¬ 
tract, g 264, pp. 636-639 
Employment contracts, 

Ind^inlteness of offer, g 36, p. 866 
Personal performance as essential, g 494, p. 1001 
Rgmdlatlon, completion of contract in case ot 
g 478, p. 979 
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Emifloyment contTacts--Continijed, 

. Third persons performing work, liability in re¬ 
spect to, S 520 

Enemies, illegality of (xmtracts aiding, § 270 
Enforcement, 

Arbitration agreement, procedure, § 501, p. 1042 
lUegal contracts, rights as to, § 272, pp. 650-660 
Implied contract In respect to unforoeable express 
agreement, § 6 

Parties entitled to, § 518, pp. 1112-1117 
Persons against whom contract eiforceable, §§ 
520-522 

.. Third persons, amtracts for benefit of, $ 519, pp. 
1117-1142 
Engineers, 

Approval of performance by, building and con¬ 
struction contracts, § 496, p. 1011 
Oompensation, time for payment of, S 502, p. 1066 
Compensation based on estimates and classifica¬ 
tions by, § 367, p. 829 

Delay caused by acts of, liability for, § 506, p^ 
1076 

Extra work, conclusiveness of decision in respect 
to, S 371, p. 853 

Extra work made necessary by errors or mis¬ 
takes of, compensation as recoverable for, i 
371, p. 845 

Incompetency, admissibility of evidence as to, I ' 
600, p. 1248 

Practical construction of contracts by, | 326 
Withdrawal of approval or certificate, building 
and construction contracts, S 498, p. 1022 
English law, restraint of trade as illegal under, § 239 
Engraving, construction of agreements involving, $ 
327, p. 767 

Entire and severaWe contracts. 

Breach, liability on, § 458, p. 943 
Consideration, apportionment as test of divisibil¬ 
ity, § 334 

Construction of, §S 831-836, pp. 785-791 
Divisibility of subject matter as determining na¬ 
ture, S 333 

Full performance of entire contract as condition 
precedent to liability, § 475 . 

Installment payments as determining severabil¬ 
ity, 8 336 

Intention as determining nature, S 332 
Jury question in respect to character, $ 627 
■ ‘Part performance of severable contract, recovery 


Equity—Continued, 

Beneficiary’s right to enforce contract In, § 519, 
p. 1119 

Construction of contracts In, $ 204, p. 680; § 319, 
pp. 739-742 

Intention of parties as governing construction in, 

§ 295, p. 692, n. 41 

Bemedy in as preventii]g action at law for breach, 

§ 523,p 1146 

Eescission in, restoration of status quo as essen¬ 
tial, 8 438 

Substantial performance authorizing recovery in, 

8 508, p 1086 

Time as of essence of contract in, 8 604, p. 1069 
Undue influence, jurisdiction to set aside con¬ 
tracts resulting from, 8 181 
Equity of redemption, waiver of as sufficient consid¬ 
eration, § 103, p. 457 

Erasures, construction with reference to, 8 317 
Escape, ill^allty of agreement for purpose of aiding 
in, §227 

Escrow agreemmit, pleading of contingency, § 535, p. 
1161, n. 53 

^sence, time as of, 8 504, pp. 1069-1074 
Performance, § 502, p 1062 
Estimates, 

Compensation purposes, conduslveness, 8 367, p 
880 

Extra work, building and construction contracts, 

§ 371, p 855 

Payment of installments in accordance with, i 
502, p 1058 
Estoppel, 

Building and construction craitracts, performance, 

§ 492, p 997 
Consideration, 8 74 
Duress, defense of, 8159 
Illegal contracts, 8 279 
Instructions, request operating as, § 634 
Misrepresentation resulting in, § 151 
Payment as estoppel to complain defects, 8 
514, p. 1104 

Rescission, delay operating as, § 431 
Signature, denial of genuineness, § 62, p. 413 
Silence as giving consent to offer by, 8 41, p 375 
Voidable contracts, mental Incapacity creating, 8 
133, p. 485 

Written contract, obligation in respect to, 8 137, 
p 489 


Parties! construction by as determining divisibil¬ 
ity, 8 336 

Performance, necessity of, 8 454 
Entire instrument, consideration In construction of, § 
297, pp 707-714 

Entirety, rescission permitted only in, 8 416 
HpidaSc, sdKKSs «aosed becaw of “ 

nonperfonnance ot teacUng con(^ J ^8 
Bqulpment diargeB, compensaUffli east plna con- 

tltad:asiiottodiiiJliig.|8er,p.8OT 

EmiltaMe defenaeB, arflODS on contracts, I 
BgSSue dniess, ToldaMlty of contract Indnced by, 

BgalUte’ riibte, waiver of as consiaetatloii, 1108, p. 
468 

*^'^ 5 pllcati<tt of constmcave or anasl contracts 
arising from, 8 5, P 324 


Evasion, acceptance of offer, 8 50, p. 396 

^^Ato'issibility, actions on contracts, 88 692-602, pp 
1234-1250 

Arbitration agreement changing rules of, illegal¬ 
ity, 8 230, p. 610. n. 99 
Burden of proof, ante 
Circumstantial evidence, ante 
Conformity to pleadings, 8 567 

Documentary evidence, ante 

InstructlOTis as required to be appUcable to, 8 633, 
p 1303 

Issues supported by, 8 566 
Law of forum as determining rules of, 8 21 
Parol evidence, post 
Presumptions, post 

Prodnctton A contracts tax as against pnblie 
pdicy, {225 
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Evidence—Continued, | 

Bevenne stamps, admission of instrument with¬ 
out, § 68 
Hules, 

Belevancy, etc., § 692, pp. 1234-1238 
Validity of contract provisions relating to, § 
229, p. 607 

Weight and sufficiency of, § 603 
Suppression of, contracts for as against public 
policy, § 225 

Weight and sufficiency, actions on contracts, §§ 
603-609, pp. 1250-1269 
Excavation contracts. 

Extra work in connection with, compensation -as 
recoverable for, § 371, p. 852, n. 95 
Title to material removed, § 516 
Exceptions, 

Construction of, ■§ 343 
Pleading of, $ 535, p. 1161 
Exclusiveness, 

Modification, contract provisions, S 374 
Remedies for breach, stipulation of parties, § 628, 
p. 1146 

Excuses, 

Arbitration in respect to extra work, failure to 
request, § 371, p. 866 
Defects in performance, § 513 
Delay In performance, S 505, pp. 1074-1079 
Nonapproval or nonproduction of certificate, | 
499, p. 1038 

Nonperformance, §§ 469-477, pp. 946-982 

Admissibility of evidence as to, § 600, p. 1246 
Averment of performance as not supported 
by proof of, § 574, p. 1210 
Burden of proof as to, § 590 
Jury question as to, § 630, p. 1298 
Pleading of, S 637; S 538, p. 1171; 9 548, p. 
1180 

Stipulations In respect to, 9 460 
Nontender of performance, 9 481 
Executed consideration. 

Acceptance of creating binding obligatiCHi, 9 95 

Promise supported by, 9 94 

Bequest, 

Necessity of, 9 96 
Promise supported by, 9 117 
Executed contract, 

Defined, 9 7 
Dlegallty, 

Effect of, § 272, p. 660 
Property rights derived from, 9 286 
Mutuality, want of as no defense, 9100, p. 448 
Natural love and affection as sufficient consider¬ 
ation for, I 91 

Particularity of averments as required in decla¬ 
ration or complaint In action on, § 535, p. 
1159 

Rescission, 9 413 

Execution, threat to levy as duress, § 172 
Execution of Instrument, 99 60-69, pp. 410-419 
Acceptance, ante 
Delivery, ante 

Admissibility of evidence as to, 9 594 
Allegations as to in declaration or complaint, 9 
535, p. 1158 
Attestation, 9 66 

Blanks in Wttng, effect of leaving, 9 65 
Burden of proof as to, 9 581 


Execution of instrument—Continued, 

Confirmation or ratification of defective instru¬ 
ments, 9 69 
Date, 9 61 

Delivery and acceptance, 9 64 
Piling, 9 67 

Fraud in procuring, plea of, 9 558 
Governing law in respect to, 9 12, p. 837 
Instructions in respect to, § 634 
Jury question as to, § 611, p. 1274 
Law governing, 9 13 
Mode of signing, 9 62, p. 412 
Part only of parties executing, effect of, 9 62, p. 
411 

Plea of non est factum putting in issue, 9 560 
Proof of, § 566 

Ratification of defective instruments, 9 69 
Recording, 9 67 
Revenue stamps, 9 68 
Seal, 9 63 

Signature, 9 62, pp. 410-413 

Execution sales, agreement not to bid at as against 
public policy, § 226 

Executive action, illegality of agreement for purpose 
of influencing, § 214, pp. 577-580 
Executors and administrators, 

Appointment, Illegality of contracts relating to, 
9 219 

Illegality of agreements made in capacity of, 9 
198 

Executory consideration, 

Pleading of, 9 536 
Promise supported by, § 94 
Executory contracts. 

Abandonment, mutual agreement, 9 387 
Anticipatory breach, doctrine as Inapplicable to, 
9 472, p. 977 

Conditional contract as, 9 337 

Defined, 9 7 

Illegality, 

Effect' of, 9 272, p. 658 
Repudiation, § 275 
Merger, 9 381, p. 876 

Particularity of averments aS required in dedara- 
tion or complaint in action on, 9 535, p. 1159 
Performance, 

Discharge hy, 9 393 
Pleading of, § 553 

Ratification, new consideration as essential, 9 
376, p. 862 

Repudiation of contract before time for perform¬ 
ance, effect of, 9 472, p^ 973 
Rescission, 

Mutual agreement, 9 387 
Return of consideration as not essential, 9 
439, p. 924 

Subsequent change in law as affecting validity, 
9 24 
Exemptions, 

! Liability for n^filgence, illegality of agreements 
I for purpose of, 9 262 

I Waiver of right, l^allty of contract stipnlatlng 
for, 9 211, p. 672 
: Existence of contract, 

Admissibility of evidence as to, 9 593 
Burden of proof as to, 9 579 
Jury question as to, 9 611, pik 1270-1275 
Law question in respect to, 9 611. p. 1271 


1366 



INDEX TO OONTRACTS 


Existence of contract—Continued, 

Sufficiency of evidence as to, § 604, pp. 1251-1256 
Existence of subject matter, mutual Tnfsf.i^Trft in 
spect to, S 144, p. 499 

Existing impossibility of performance, nonperform* 
ance as excused by, § 462 

Expect, constniction of word as used in contract, § 
304 

Expectations, 

Gonslderatlcm as result of, § 74 
Mistake in respect to, § 143 
Payment, Implied contract as requiring, fi 4, n. 
320, n. 80 

Hepresentatlon of as fraud, § 157 
Expenditures, rescission warranting recovery of, § 
442 

Expenses, 

Completion of contract by owner, recovery of, § 
512, p. 1009 

Consideration based on Incurring of, § 81 
Expert witnesses, 

Additional compensation, contract for as not 
against public policy, § 225 
Admissibility of evidence on question of damages 
for breach, 8 601, n. 66 
Misstatement of opinion as fraud, § 156 
Explanatory agreements, consideration, § 876, p. 863 
Express contracts, 

Circumstantial evidence as sufficient to establish, 

§ 593 

Defined, § 3 

Implied contracts as respects same subject mat¬ 
ter, S 5 

Implied contracts distinguished, 8 3 
Pleading of, § 535, p. 1160 
Kecovery on proof of Implied contract or on quan¬ 
tum meruit, § 569 
Writing, necessity of, S 55, n. 39 
Express receipt, revenue stamps as not required, § 68 
Expressed Intention, requirements as to, § 32 
Expressio unlus, application of, § 312 
Expression, mistake of, § 142 
Extension, construction of word as used in contract, 
§304 

Extension agreements, construction of, § 327, p. 769 
Extension of option, revocation thereafter, § 50, p. 
397 

Extension of time, 

Building and construction contracts, § 506, p. 1081 
Consideration based on, S§ 78,104 
Forfeiture provisions as waived by, § 409, n. 42 
Notice or request for, § 450 
Operation and effect of, § 379, p. 870 
Promise of as sufficient consideration, § 112, p. 
466 

Waiver of right to damages for delay by accept¬ 
ance of, § 506, p. 1084 
Extra work, , 

Additional work distinguished, § 871, p. 851 
Admissibility of evidence as to, § 601 
Amount of compensation recoverable, building 
and construction contracts, § 371, p. 854 
Arbitration in respect to, § 497, p. 1016 

Building and construction contract, § 371, p. 
856 

Architects’ or engineers’ acts or mistakes making 
necessary, compensation as recoverable for, § 
871, p. 846 


Extra work—CcHitlnued, 

Averments as to, declaration or cmnplaint, § 535, 

p. 1166 

Burden of proof as to, § 591 
Compensation for, § 364 

Building and construction contract, § 371, Egi. 
843-856 

Conditions precedoit to recovery for. 

Building and construction contract, § 371, p. 
846 

Pleading of, § 537 

Covenants against, allegation of in dependent 
claim in order to avoid, § 535, p. 1166 
Defense in action for, § 525 
Defined, § 371, p. 851 

Delay caused by, liability for, § 505, p. 1078 
Estimates and certificates of architects in respect 
to, building and construction contracts, § 371, 
p. 855 

Modification of. 

Contract respecting compensation, § 3^ 
Provisions requiring order for, § 371, p. 850 
Nonperformance as excused by lack of stipulation 
in respect to payment for, § 459, p. 950, n. 79 
Notice or claim of, recovery as dependent on, § 
371, p. 847 

Obligation of contractor to perform, building and 
constniction contracts, § 871, p. 853 
Order for as essential to recovery for, building 
and construction contracts, § 371, p. 848 
Payment for, time and mode of, § 371, p. 854 
Presumption as to consent, $ 591 
Promise to pay for, declaration or complaint as 
required to allege, § 535, p. 1166 
Proof of as Incompetent without allegation set¬ 
ting out clmm, § 574, p. 1212 
Railroad construction contract, changes in line 
or grade of road as not constituting, § 371, p. 
852 

Batifleation after performance of, $ 371, p. 851 
Rejection resulting in, compensation as recover¬ 
able for, § 3n, p. 853 

Sufficiency of evidence as to, § 609, p. 1267 
Time as of essence of contract concerning, § 604, 
p. 1074 

Waiver of provision requiring order by architect 
or ovsmer for, § 371, p. 850 
Written agreement as essential to recovery for, 
I I 371, p. 847 


Extrinsic evidence, 

Admissibility in action on contract, § 693 
Ambiguity as essential to admission of, § 697 
Extrinsic facts, mutual mistake in respect to, § 144, 
p. 498 

Eyewitness clause, insurance contracts, legality of, i 

228, p. 608 


Contracts implied in, § 4, p. 318 

Distinction from contract implied in law, § 
4, p. 320 

Relevancy as evldmice, § 692, p. 1236 
Fact questions. Jury questions, post 
Failure of consideration, §§ 129-131 
Burden of proof as to, § 683 
Instructions in respect to, I 636 
Partial failure, § 130 
Proof sustaining, § 673 
Rescission on ground of, § 420 
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Flood—Oontlnned, 


Subsequent depreciation in Talue, § l£ll 
False pretenses, compromise or settlement of prose¬ 
cutions for obtaining money or goods by, illegal¬ 
ity, § 228 

False representations, 

Concealment of material facts as, i 155 
Damages, necessity of for avoidance of contract, 

S 164 

Estoppel, S 151 
Knowledge of falsity, § 160 
Pleading defense of, § 558 
Remedies in respect to contracts procured by, § 

167 

Signature to contract Induced by, § 138 
Validity of contract as affected by, § 164 
Family, membership In as rebuttal of presumption of 
contractual intention of payment for services, § 

46 

Family rdatlonship, undue Influence in case of, § 18S 
Fancy, performance in accordance with, § 495, p. 1007 
Feder^ law, presumption as to having contracted 
with reference to, § 330, p. 784 
Fees, 

Judicial officers, Illegality of contract making 
payment dependent on decision, $ 232 
Public officers, illegality of agreements interfeiv 
ing with, S 220, pp. 588-691 
Flctitions suits, Illegality of contract for pun>ose of 
Instituting, $ 232 

Fiduciary cmitract, defined, { 10, p. 329 
Fiduciary relationship, 

Consent as affected by, § 132 
Fraud as not essential to avoidance of contract 
between persons in, 8 154 
Good faith as required to be clearly shown in 
case of, 8 605, p. 1259 
Illegality of agreements made In, § 198 
Misrepresentation in respect to parties in, § 149 
Presumption of fraud in respect to transactions, 

8 584, p. 1224 

Undue Influence as affected by, | 184 
Figures, words as governing in construction of con¬ 
tract, 8 311 

Filing, compliance with statutory requirements for, 

8 67 

Financial (K)ndition, admissibility of evidence as to 
in action on contract, 8 692, p. 1236 
Financial stringency, nonperformance as excused by, 

8 459, p. 948 

Findings, actions on contracts, 8 642 
Ooncluslveness on review, 8 644 
File, 

Destruction of building in course of construction 
by, nonperformance as excused by, 8 466, p. 

961 

Impossibility of performance caused by as excuse 
for nonperformance, § 463, p. 954 
Nonperformance as excused by, 8 463, p. 955, n. 

31 

Fire alarm signals, prompt service as required under 
contract for transmission of, 8 451, n. 21 
Fire underwriters, certificate from board of as con¬ 
dition precedent to action, 8 499, p. 1035 
Fitness, implied agreement in respect to, 8 329 
Fixtures, furnishing of as consideration, 8 87, p. 434 
Flood,^ 

D^atructton of building Igr during construction, 
imigMifionaance as excused by, 8 466, p. 962 
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Nonperformance as excnsed by, § 463, p. 955, n. 
31 

Fluctuating value, time as of essence of contract in¬ 
volving, § 504, p. 1071 

Folly, effect given to contract without regard to, 8 
296, p. 706 

Food Control Act, performance rendered impossible 
by as excuse for nonperformance, § 467, n. 10 
Foolishness, nonperformance as excus^ by, § 469, pw 

Forbearance, 

Acceptance of offer by, § 45, n. 43 
Consideration baaed on, §§ 71, 74, 97 ; 88 103-109, 
pp.46fr464 

Construction of agreement in respect to, 8 327, 
p. 767 

Defense of, 8 527 

Illegality of agreement in respect to, 8 231 
Past consideration, 8116 

Proof in action on contract In respect to, 8 566, n. 
62 

Foreclosure, threat of as duress, 8 172 
Foreclosure sales. 

Agreements not to bid at as against public policy, 
8 226 

Construction of agreement Involving bidding at, 
8 327, p. 766 

Foreign consul, contracts by contrary to public policy 
as unenforceable, 816, p. 349, a 33 
Foreign law, 

Construction (tt contract with reference to, 8 380, 
p. 784 

Mistake In respect to, 8 145 
Pleading and proof of, 812, p. 385 
Foreign wars, impossibility of performance due to 
as excuse for nonperformance, § 463, p. 954 
Foreign words, jury question as to meaning of, 8 622 
Forfeiture, 

Accrual of right, 8 407, pp. 894-897 
Avoidance of, 8 410 

Building and construction contracts, 8 407, p. 896, 
a 17 

Conditions precedent, noncompliance vrith, 8 456, 
p. 938 ' 

Conditions subsequent, 8 407, p. 897 ■ 
Construction against, 8 320 
Construction of provisions for, 8 407, p. 896 
Dedaratlou of as extlngnlshznent of contract, I 
406 

Delay, waiver of, 8 502, p, 1061 
Grounds, 8 407, p. 896 

Illegality of agreement in violation of statute Im¬ 
posing, § 202 

Implied waiver of provisions for, 8 409 
Jury question as to, 8 616, p. 1284 
Notice, compliance with requirements as to, S 
408 

Presumptions against, 8 407, p. 896 
Provisions for, 88 406-4U, pp. 89^^899 
’ B^ef against, 8 410 

Remission of, illegality of agreement for purpose 
of securing, 8 214, p. 679 
Resdsslon distinguished, 8 406 
Revivor of forfeited contracts, 8 411 
Sufficiency of evidence as to, 8 609, p. 1264 
Unfavorable view given to provision for, 8 457 
Validity of right, 8 407, pp. 89^-897 
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Foifeltare—Contiimedl, 

Waiver of provisions for, § 409 
Jnry question as to, $ 629 
Sufladency of evidence as to, 8 609, p. 1264 
Forged Instrument, liability on, § 62, p. 411, n. 76 
Forged note, rescission without return of, § 439, p. 


Forgery, compromise or settlement of prosecution for. 
Illegality, 8 228 

Forgetfulness, mistake resulting from, 8 135 
Form, 

Acceptance of offer, 8 41, pp. 372-878 
Action on contract, 8 523, pp. 1145-1148 
Illegal agreements, 8 284 
Law governing, 816 
Offer, 8 36, p. 363 
Written agreements, 8 67 

Formal execution, 8ufl0iden<y of evidence as to, 8 
604, p. 1254 

Formal notice, rescission, necessity of, § 435 
Formal requisites, 88 53-69, pp. 406-419 
Burden of proof as to, 8 681 
Certificate of architect or engineer, 8 500 
Former work, defects In performance due to, lia¬ 
bility, 8 515, p. 1109 

Fortuitous events, aleatory contracts conditioned on, 

8 10, p. 828 
Foundation, 

Delay in constructing buildli^ due to settling of, 
liabUity for, 8 605, p. 1079 
Stucco on as additional work for which recov¬ 
ery could be had, 8 371, p. 862, n. 95 
Fraud, 88 163-I6^f PP* 504r-626 

Admissibility of evidence as to, 8 595 
Approval or certificate withheld by, effect of, 8 
499, p. 1040 

Arbitration, impeachment of decision for, 8 498, 
p. 1029 

Breach as dependent on, 8 494, p. lOOi 
Burden of proof as to, 8 684, p. 1223 
Olrcumstantlal evidence as suflacient to establish, 

8 605 P. 1258 

Compensation, estimates and classifications for 
purpose of, 8 867, p. 831 
Damage, necessity of showing, 8104 
Defense of, 810^ 

Law governing, 810 
Pleading, 8 558 

Defined, 8153 « j i.- • iak n 

Delay, right to disaffirm as affected by, 8105, p. 

Ddlyery of Insttroment 5 “ 

Msafflmance of contract 
^closnie of facts. faUnre In teapect to. J165 
Dnresa dlsflnguisaied. 11® 
Son^“Sr‘LS“*t«». 

tracts, 8 Iff^ . kakkir 
mements of. IS 164-164. PP- , .jg 

TOTrfiMtno of In cmatracHon of contract, i 81S, 

pp. 735-739 

Uipectatlon. representallon of. I 

misstatement of opinion by. I 168 
False representations, ante 

"CiTI!?* 


Fraud—Oontinned, 

Instructions concerning in action on contract, { 

636 

Insurance contracts, stipulations in respect to, 

8 166, p. 519 
Intent, 

Necessity of, § 161 
Representation of, 8 157 
Jury question as to, 8 014 
Knowledge of falsity of representation, 8100 
Laches, right to disaffirmance as affected by, S 
166; p. 521 

Law, misrepresentation of, 8168 
Marital rights. Illegality of agreement, 8 237 
Materiality of representations, 8162 
Mistake of law induced by, 8145 
Moral obligation founded on. sufficiency, 8 118 
Mutual mistake as not dependent on, 8 144, P. 

497 

Omission of revenue stamps, presumptions as to, 

§ 68 

Opinion, representation of, 8 156 
Pleading defense of, § 558 
Presumption as to, I 584, p. 1224 

Fiduciary relationship creating, 8 154 

Proof of, § 666 ^ ^ k » iar non 

Ratification of contract induced by, 8 1^, ^ 5ZU 
Reliance on representation, 8 168, pp. 514rol7 

Remedies, 8 167 ^ v •a. 

Repudiation of contract induced by, duty in re¬ 
spect to, 8165, p. 621 

Rescission for, third persons as subject to, 8 4io 
Rescission on ground of, 8 418 

Action for breach, 8 441 « , * ioo 

Restoration of status quo as essential, 5 
Return of consideratiem ns essential, f 439, 
p. 922 

Time for, 8 432, p. 914 
Waiver of right, 8 446 
Stenature to instrument induced by, 8 138 
Statute of, entirety of contract arising in connec¬ 
tion with, § 381, p. 788. - ^ e 

Statutes of, impUed contracts as affected by, 8 

StipSations In contract in respect to, effect of, 8 

Sufflc^cy of evidence as to, 8 605, p. 1257 
Superfluous charges of as not vitiating complaint 
for breach, 8 533 

Suppression of truth as, * 155. n-42 
Third persons, contract Induced by, 8 Iw 
Undue influence distinguished, 8 153 
Voidable contracts, 8166 
Waiver of, 8 165, P. 520 

Illegally of agreement, 8 200 
Jury question as to, 8 614 
Withholding of information J 165 
Free passes, dierifTs contract with rai^d in (m- 
^ sitoatlon for 

trwy to public policy. I 22ft p. 689. ®- ^ 
PreS? of contrset. public poUcy *» leotacti® on. 

undue InSuencft exlstoce oft I ^ 
priTOtouB condderatton. statement of as ylHatliig 

P word as used in contrm*. t 

FrcXdefecto In structure caused by. liablUU for. I 
616, p. 1110 
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Frustration, doctrine of as applicable to excuse 
nonperformance, 8 n- ^ 

Funeral expenses, support contract as covering, 8 
327, p. 774 

Futile a^, performance of as condition precedent 
to enforcement, 8 456, p. 938 
Future agreement, contract to enter into as of no 
effect, 8 49, p. 394 

Future contingency, mistake relating to, 8 135 
Future event, express contract depending on happen¬ 
ing of, 8 3 

Future rights, subject matter of contract as including, 
829 

Future transactions, agreements In respect to neces¬ 
sity of writing, 8 56 

Gambling house, knowledge of use of premises for. Il¬ 
legality of contract as affected by, 8 293 
General averments, performance, sufficiency of, 8 638, 
p. 1171 

General contractor, defined, 8 U 
General denial, 

Affirmative defenses as not provable under, § 6^, 
p. 1185 

Breach or interference by plaintiff as defense as 
raised by, 8 652 

Defenses provable under as not available as new 
matter, 8 548, p. 1179 
General issue, 

Duress, proof as admissible under, 8 658 
Excuse for nonperformance as available under, 
8 574, p. 1210 

Failure of consideration as available under, 8 
555 

Fraud, proof as admissible under, § 658 
Illegality of contract as available under, 8 559 
Proof admissible under in action on contract, 8 
549, p. 1184 

Want of consideration as not available under, 8 
555 

Written contract as admissible under, 8 549, p. 
1184 

General terms, assignment of breach of contract in, 
sufficiency, 8 544 

Gifts, promise to make as consideration, § 83 
Good consideration, valuable consideration distin¬ 
guished, 8 92 
Good faith,- 

Arbitration, decision of arbiters, § 408, p. 1027 
Default, liability as affected by, § 458, p. 946 
Extra work under building contract, compensa¬ 
tion as recoverable in case of, § 371, p. 843 
Implication of, 8 318, p. 788 
Nonperformance as exc-usuci by, | 459, p. 949 
Performance, 8 494, p. 1001 

Jury questions as to, § 630, p. 1296 
Satisfaction of parties, 8 P- 1008 
Substantial performance as requiring, 8 509, p. 
1091 

Tender of performance In, § 486 
Good morals, illegality of agreements against, §8 265, 
286, pp. 647-^0 
Goods, offer of, 8 36, p. 364 
Governing law, 88 12-21, pp. 335-354 
Capacity of parties, 814 
Qbanm in law as affecting, 88 22-24 
Comity as basis of, 812, p. 336 
Defenses, 819 

Dcnniclle of parties as determining, 8 12, p. 344 


Execution of contract, 813 
Pact of agreement, •§ 13 
Form and execution, § 15 
Illegal contracts subsequently legalized, 8 23 
Intention of parties as controlling, 8 12, p. 836 
Jury questions as to, § 610 
Personalty, agreements relating to, 8 18 
Place of contract, 8 12, p. 338 
Place of performance, § 12, p. 842 
Presumptions, 8 20 
Bealty, agreements relating to, 8 17 
Bemedies, 8 21 
Bevenue stamps, 815 
Seal, 815 

Validity or legality of contracts, 818, pp. 345-350 
Government, iuterference with administration of, il¬ 
legality of agreement, §8 212-222, pp. 673-594 
Government contracts, 

Delay in performance caused by, excuse of, § 505, 
p. 1074 

Employmont of agents by public officers to secure, 
Illegality, § 215, p. 581 
Practical construction of, $ 325, p. 762 
Grading, extra work in connection with, compensa¬ 
tion as recoverable for, $ 371, p. 854, n. 14 
Grammatical construction, §§ 305-^7 
Grammatical errors, uncertainty in contract as result 
of, 8 36, p. 387 

Gratuitous contract, defined, § 10, p. 329 
Gratuitous services, presumptions In respect to, 8 
583 

Gross negligence, Illegality of agreements exempting 
from liability for, § 262 
Grumbling assent, sufficiency of, § 30 
Guaranty, 

Consideration as result of, 8 81 
Construction of agreement In reEtpect to, § 827, 
p. 767 

Performance, § 494, p. 1005 
Plans and speclflcatlons, contractor’s liability on, 
8 615, p. 1108 

Public policy as violated by contract, § 221 
Waiver of by acceptance of work, § 514, p. 1102 
Guardian and ward. 

Confidential relationship consent to contract as 
affected by, 8 132 

Illegality of agreements by guardian, 8 198 
Misrepresentations as between, § 149 
Undue influence, rdatioushlp as affecting, 8 184 
Habitual drunkenness, rescission on ground of, 8 418 
Habits, public policy changing with, § 211, p. 668 
Haec verba, 

Pleading setting out contract In, sufficiency, 8 536, 

p. 1161 

Variance In respect to pleading setting out con¬ 
tract In, 8 670 

HandblUs, intention expressed by, 8 33 
Hard bargains, fraud as not resulting from, § 164 
Hardships, 

Mutuality of obligation as affected by provisions 
against, § 100, p. 453 
Bescission on ground of, § 417 
Harsh contracts, legality, 8 190 
H a rshn ess, public policy as violated by contract con¬ 
taining terms of, § 211, p. 572 
Hauling agreemoit, constraction of; 8 327, p. 768 
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Hazard, 

Building and construction contracts, Increased 
cost as i-esult of as not recoverable, § 371, p. 

852 

Element of as rendering contract fraudulent, § 
154 

Heating plants, performance of contract to Install, S 
495, p. 1010 

Heinous purposes, illegality of contracts Involving, 
knowledge as affecting, § 298 
Heirs, illegal contracts, relief in interest of, § 278 
Hidden defects, waiver of, § 514, p. 1102 
High water, delay in completion of bridge by reason 
of, liability for, § 606, p. 1079 
Holidays, exclusion of in determining working days 
in building or construction contract, § 860 
Home Owners’ I,oan Act, illegality of contracts de¬ 
feating puipose of, § 271, p. 6S5 
Homestead, relinquishment of right as sufficient con¬ 
sideration, § 103, p. 457 

Hope, expression of as offer becoming contract upon 
acceptance, § 46 

Hour, time of performance fixed by, | 502, p. 1052 
Housekeeper, illicit relations with as affecting validi¬ 
ty of contract for services, § 266 
Husband and wife, 

Duress of wife, admissibility of evidence as to, § 
593 

Recalcitrance of wife as excuse for nonperform¬ 
ance, § 459, p. 949 

Relinquishment of wife’s Interest In husband’s 
real estate as consideration, § 76 
Undue Influence, relationship as affecting, S 188 
Id certum est quod certum reddi potest, contract ren¬ 
dered certain by maxim, § 86, p. 3^ 

Identical property, restoration of as not essential to 
rescission, § 439, p. 923 

Identification, third party beneficiary, enforcement of 
contract by as dependent on, $ 619, p. 1131 
Identity, 

Jury question as to, 1617, p. 1288 
Mutual mistake In respect to, § 144, p, 497 
Idiocy, capacity to contract in case of, S133, p. 480 
Ignorance, 

Fraud, § 154 

Misrepresentation made in, § 147 
Mistake resulting from, § 136 
Nonperformance as excused by, S 459, p. 949 
Illegal contracts, subsequent change in law as not 
legalizing, § 23 

Illegality, §§ 189-293, pp. 544-682 
See, also, Public policy, post 
See, also. Validity, post , , ^ , «oft 

Abandonment of Illegal agreement, effect of, 8 286 
Administration of justice, agreements Interfeiv 
lngwith,8 223 

Administrative action, agreements for purpose oi 
influencing, § 214, pp. 677-680 
Admissibility of evidence as to, 8 596 

Agents, agreements of, § 198 . , 

Agreements in violation of statute, o^sslon of 
penalty for prohibited act as affecting 203 
Alimony, agi’eements respecting, 8 236, p. 
Aoteimpaia agreements. § 2*®. P-„„ 
Arbitration, agreements to submit to, 5 pp. 
608 612 

Attorney’s fees, st4>nlatlon In contract for, J 271 

p. 668 
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Illegality—Continued, 

Bail, agreements in respect to, 8 227 
Ewiefits received under lll^al contract promise 
to pay for, 8 285 

Bidders at auctions, agreements to commit fraud 
on, 8 197 

Building contracts, 8 210 
Burden of proving, § 585 

Change in law as making legal contract illegal, 
8 24 

Change of law, contracts contemplating, § 209 
Civil prosecutions, agreements limiting right In 
respect to, 8 231 

Civil wrong, agreements involving, 8 194 
Closed shop contracts, 8 267 
Common law, agreements in violation of rule of, 
§8 192-200, pp. 547-555 

Competition, agreement to suppress, § 211, p. 665 
Public works, 8 215, pp. 680-583 
C<Hnpounding offenses, agreement involving, | 


Compromise or settlement, effect of, $ 285 
Confidential capacity, agreements made in, 8 198 
Connection of contracts with illegal contract, 8 
283 

Consideration, effect of, § 288 

Instructions in respect to, 8 636 
Pleading of, § 559 

Variance in respect to pleading and proof of, 

§ 673 

Constitution, agreements In violation of, § 208 
Construction contracts, 8 210 
Consummation of illegal purpose, effect of, 8 275 
Contingent fee contracts, prosecution of claims 
against gove'himent, 8 213, p. 676 ; 8 214, p. 
578 

Corporate officers, agreements hy, 8199 
Countermanding payment on illegal contract, 8 
276 

Course of Justice, agreement interfering with, §f 
223-232, pp. 694-614 
Creditors, relief in interest of, § 278 
Criminal matters, agreement Involving, 8 19® 
Criminal prosecutions, agreements affecting, § 
227 

Custody of children, separation agreement pro¬ 
viding for, 8 235, p. 619 

Dealings in articles of commerce, agreements In 
violation of statutes regulating, 8 206 
Death, contract to be performed at death of one 
of parties, 8 271, p. 653 
Defense of, 8 272, p. 669 

Agreements limiting right of, 8 231 
Third persons as having right to set up, 8 283 
Waiver, § 279 

Defrauding individuals, agreements for, 8 195 
Defrauding public, agreement for, 8 196 
Derogation of marriage, agreements operating as, 
§ 233 

Division of spoils of lU^al transaction, 8 277 
Divorce, agreements for, 8 236, p. 616 
Effect of, 88 272-293, pp. 666-682 
Elections, interference with, 8 218 
Employment contracts, restraint of trade, 8 254, 
p. 636 ^ * 

Escape, agreements for purpose of aiding In, f 

227 

Estoppel, 8 279 
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Illegality—OontJnned, 

Ex dolo malo non oritur actio, maxim of, $ 272, 
p. 656 

Executed contracts, 

Effect of, § 272, p. 660 
Property rights derived from, § 286 
Executive action, agreements for purpose of in¬ 
fluencing, § 214, pp. 677-680 
Executory contracts. 

Effect of, § 272, p. 668 
Repudiation, § 275 

Fees or emoluments of public oflSicers, inter¬ 
ference with, $ 220, pp. 588-691 
Fictitious suits, contracts for purpose of institut¬ 
ing, $ 232 

Fiduciary capacity, agreements made in, $ 198 
Forbearance to sue, agreements respecting, § 281 
Foreign states, agreements in violation (ff laws 
of, §269 

Forfeltu^ agreement In violation of statute 
imposl^ § 202 
Fraud, 

Aia^eement to commit, § 197 
Agreement to waive, | 200 
Good morals, agreements against, §§ 265, 266, pp. 
847-650 

Government, agreement Interfering with adminis¬ 
tration of, §§ 212-222, pp. 573-694 
Heirs, rdlef in interest of, § 278 
Implied contracts, performance of, § 282 
In pari delicto potior est conditio defendmitis, 
ihaxim of, § 272, p. 656 
Indemnity contracts, § 215, p. 680 
Injunction, contract made in violation of, § 271, p. 
656 

Instructions in respect to In action on contract, § 
636 

Intention, §§ 290-293, pp. 679-682 
Abandonment of, § 291 
Bilateral illegal intention, § 292 
Knowledge of, § 293 

Interference with administration of government, 
agreement operating as, §§ 212-222, pp. 573- 
694 

Interference with legislative action, agreements 
(derating as, § 213, pp. 573-677 
Judgment recovered on lU^ral contract, agree¬ 
ment to pay, § 285 

Judicial sales, interference with bidding at, fi 
226 

Jurisdiction of courts, contracts ousting, § 229, 
pp. 603-608 

Jury question as to, § 615 
Legislative action, agreement interfering with, § 
213, pp. 573—577 

Liberty of doing business, agreement restricting, 
§255 

Liberty of person, agreements respecting, § 264 
licenses, agreements in violation of statute re¬ 
quiring, § 205 

litigation, agreem^ts encouraging, § 224 
Loans,. knowledge' as affecting, § 293 
Lobbying contracts, § 213, p. 674 
Local improvements, 

Agreements for purpose of influencing loca¬ 
tion, § 217 

Agreements relating to consent or opposition 
to, §216 


m^allty—Continued, 

Location of public offices, buildings, etc, agree* 
ments for purpose of influencing § 217 
Lottery tickets, contracts relating to, §;278 
Marital relations, 

Agreements affecting, §§ 233-237, pp. 615-622 
Agreements to resume as legal, § 286 
Frauds on marital rights, § 237 
Marriage brokerage contracts, § 234 
Mercenary promotion of marriage, agreements- 
for purpose of, § 233 

Moral turpitude, contracts not involving, § 278 
N^lect of official duty, agreement Inducing, § 
221 

Negligence, agreements exempting from liability 
for, § 262 

Negro covenants, § 271, p. 652, n. 73 
New agreement and new consideration as ren¬ 
dered illegal by prior illegal agreement, 4 
286 

Objection, necessity of raising, § 281 
Official duty, agreement inducing breach or neg¬ 
lect of,-§221 

. Ordinances, agreements in violation of, § 208 
Ousting Jurisdiction of courts, contracts relating 
to, § 229, pp. 603-608 

Pardoning power, agreement interfering with, § 
214,-p. 679 

Parent and child, agreements affecting duties of 
parent, § 260 

Pari delicto, relief afforded where parties not 
in, §274 

Parol evidence as admissible to show, § 696 
Partial illegality, effect of, § 289, pp. 674-679 
Penalties, agreements in violation of statutes im¬ 
posing, § 202 

Performance, effect of, § 282 
Pleading defense of, §§ 557-669, pp. 1192-1195 
Positive law, agreements in violation of, §§ 191- 
210, pp. 54j3-562 

Pos^nuptial contracte, § 235, p. 620 
Preponderance of e^dence as sufficient to lAow^ 
§ 606 

PresunQption of legality, § 585 
Prior legal agreement as affected by, § 287 
Prior separate and distinct contracts as 
subsequent contracts, § 268 
Production of evidence, contracts for, § 226 
Profits of illegal transaction, division of spoils,. 
§277 

Promise to pay money owing on illegal agree¬ 
ment, effect of, § 286 
Promoters, agreements by, § 199 
Property ri^ts, separation agreemsat providing 
for, § 286, p. 620 

Public buildings, agreements for purpose of in¬ 
fluencing location, § 217 
Public enemies, contracts in aid of, § 270 
Public office, contracts tending to or 

procure appointment or resignation, § 219 
Public officers, deceiving of, § 221 • 

Public policy, agreement contrary to, §§ 211-217,. 
pp. 566-655 

Quasi public corporations, 

' Agreements of, § 261 
Interference with duties of, § 222 
Ratiflcation of Illegal contracts, § 279. . 
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lUegaUtr^-Continiied, 

Real property, contracts restricting use of, $ 271, 
p. 652 

Reliance on Illegal transaction, relief as depend¬ 
ent on, § 276 

Relief, public policy requiring Intervention of 
court, § 278 

Renewal or substituted note for Illegal considera¬ 
tion,' § 285 

Repudiation of Illegal contract, effect of, 8 275 

Repurchasing agreement by bank on sale of notes 
to another bank, § 271, p. 654 

Rescission of contract, discovery by person un¬ 
aware of m^al intention, § 261 

Restraint of marriage, agreement operating as, 8 
233 

Restraint of trade, agreeihents In, 88 288-258, pp. 
622-642 

Certainty of contract, § 256 
Consideration for contract, § 257 
Detriment to public interest as affecting, § 
24B 


Distinctions, § 240 
English law, § 239 
. Cteieral restraint, 8 241 
Lessening competition, 8 260 
Lhnltatlon in respect to time and space, 8 
241 

Motive of parties, 8 248 
Partial illegality, § 289, p. 676 
Partial restrict, 8 241 
BeasonableneM of restraint, 88 246-256, pp. 
627-640 

Resale restrictions, 8 263 
Teat of reasonableness, 8 247 
Retention of benefits, effect of, 8 280 
Sales contracts, knowledge as affectli^, 8 293 
Securities given In Dlegal transaction, enforce¬ 
ment of, 8 286 

Separation, agreements respecting, 8 235, p. 618 
Services, contracts for, 8 2^., p. 658 
Severability of contract, partial lUegality, 8 288, 


p. 677 

Sesual Immorality, agreements relating to, 8 266 
Statutory provisions, 

Agreem^ts in violation of, 88 201-207, pp. 

665-660 ^ ^ 

Agreements prohibited but declared not void, 
8 204 

Stockholders, agreements by, 8199 
Straw bail, agreement to procure, 8 227 
Street railroads, contracts for securing cons^t 
of abutting owners to construction of, 8 
Subsequent illegal agreement as affecting prior 
lavrtful one, 8 287 j x , * 

Substance rather than form as determining, I 


Sufdciency of evidence as to, 8 606 
Suppression of competition, agreements 


§ 


Supp^]Sslon*^S evidence, contract for, S 226 
Test of, 8 199 
^ AmSSi of rights under Illegal contract. 


I 278 

Agreements affecting duties toward, §8 259- 
263, pp. 642-646 
Right to set up defense of, 8 283 


lU^ality—Continued, 

Trade secrets, agreements not to dlsdose, 8 
264, p. 639 

Traffic in offices, agreements relating to, 8 219 
Treaties, agreements in violation of, § 208 
Trustees, agreements of, 8 108 
■Onion lalwr, agreement for employment of, $ 267 
Venue, contracts relating to, 8 220, p. 605 
Voluntary rescission, effect of, I 286, n. 22 
Voting trust, § 109 
Waiver of, § 279 

Agreements in violation of statute, 8 207 
Wills, agreements to make or not to make, 8 263 
Illegitimate child. 

Support, third person’s right to enforce contract 
for, 8 519, p. 1142 

Surrender of as consideration, § 88 
Illicit cohabitation, illegality of promise in considera¬ 
tion of, 8 266 
Illiterate persons. 

Mistake in executing contract, 8 139 
Pleading defense of want of capacity, 8 560 
Terms, acceptance of paper containing, 8 141 
Uncertainty in reject to contract drawn up by, 
§ 36, p. 367 

Undue infiuence exercised on, 8 186 
Illusions, capacity to contract as affected by, burden 
of proof, 8 584, p. 1223, n. 29 
Imbecility, capacity to contract in case of, § 133, p. 


Immoral contracts, illegality of, § 265 

Immoral publications, illegality of contracts for, 5 


265 

Immunitiesi, promise not to collect as consideration, 8 
87, p. 485 

Impeacbment, arbitration decision, 8 498, p. 1020 
Implied acceptance, defective perfoimauce, 8 514, p. 


1103 

Implied assent, modification, 8 375 
Implied conditions, nonperformance as excused by, 8 
463, p. 954 
Implied contracts. 

Building contract, § 4, p. 821 
Consideration as essential, § 71 
Construction contracts, 8 4, p. 321 
Defined, § 4, pp. 318-321 

Express contract covering same subject matter 
as affecting, $ 5 

Express contraQt distinguished, 8 3 
Jury question as to existence of, 8 P-1274 
Meeting of minds as essential, § 31, n. 45 
Performance, ill^allty as affected iQr, 8 282 
Pleading of, 8 535, p. 1160 
Prevention of performance by adverse party, S 
468, p, 967 

Proof of as not anthorizlng recovery on express or 
i special contract, 8 569 

Subsequent express contract as superseding, 5 
379, p. 870 

Successor to party to contract liable as on, 8 26 
Variance In allegation of and proof of special or 
express contract, 8 569 

Implied mutuality, consideration based on, 8 100, p. 


448 

' Avem^rf facts in respect to, sufficiency as to 
nr comulaint. § 535. p. 1165 
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Implied promise-^ContliLned, 

Consideration for express promise based on, § 
97, n. 73 

Extra work, compensation for, § 371, p. 844 
Joint and several contracts, § 354 
Implied terms, 

Compensation, § 363 
Conditions, § 337 

Contract as including, $ 328, pp. 773-781 
Modillcatioii, $ 875 

Pleading as not required to allege, § 535, p. 1160 
Repair contracts, § 328, p. 779, n. 40 
Severability of contract, § 332 
Skill and fitness, § 329 
Suspensive conditions, § 340 
Warranty, § 342 
Implied waiver. 

Extra work provision, § 371, p. 850 
Forfeiture provisions, § 409 
Performance, silence operating as, § 492, p. 996 
Imposition, mistake of law induced by, § 145 
Impossibility of performance, 

Complaint showing as stating no cause of action, 
§ 535, p. 1158, m 7 
Dischaige by, § 385 

Excuse for nonperformance, § 459, p. 946 
Nonperformance as excused by, §§ 461-463, pp. 
951-956 

Party placing it out of power to perform, | 
470 

SufSciency of evidence as to, | 609, p. 1268 
Impossible conditl<ms. 

Effect of, § 341 

Performance of as not essential, S 456, p. 938 
Impracticability, nonperformance as excused by, S 
459, p. 948 

Imprisonment, duress by, § 171 
Improvement districts, employment of promoter to 
create sentiment for organization, illegality of 
agreement, $‘216 

Improvements, promise to contribute to expense of 
making as consideration, § 87, p. 485 
Improvidence, nonperformance as excused by, $ 459, 
p. 948 

Improvident character, rescission because of hard- 
diips imposed by, § 417 
Inability to perform. 

Belief In respect to as excuse for nonperform¬ 
ance, $ 459, p. 949 

Dmnand for performance by other party in case 
of , $ 452 

Excuse for nonperformance, § 459, p. 947 
Possibility of as termination of contract, $ 430 
Rescission on ground of, $ 422, p. 907 
Return of consideration, $ 439, p. 923 
Inadequacy of consideration. 

Fraud, inadequacy as affecting sufdciency of ev¬ 
idence to establish, § 605, p. 1259 
Mental weakness with Inadequacy as raising 
strong presumption of undue infiuenoe, $ 584, 
p. 1225 

Inapt words, use of as affecting validity of agreement, 
, $S7 

Inartiflclal delivery, sufficiency of, § 64 
Inception of contract, $ 359 

Incidental beneficiaries, enforcement of contract by, $ 
519, p. 1127 


Incompetence, Incapacity to contract, § 133, p. 482 
Inconsistent clauses, construction of, $ 309 
Inconsistent defenses, pleading of, $ 548, p. 1180 
Inconsistent Instructions, actions on contracts, § 633, 
p. 1302 

Incumbrance, construction of word as used in con¬ 
tract, $ 804 
Indemnification, 

Bail sureties, legality of agreement for, $ 227 
Promise of as consideration, § 81 
Withdrawal of offer in reaped to, § 60, p. 396, n. 
31 

Indemnity contracts. 

Conclusive evidence clause, legality of, $ 229, p. 
607 

lUegality of, § 215, p. 580 
Public policy as violated by, $ 221 
Termination of, reasonable notice, $ 398 
Independent contract, 

Consideration as essential, § 71 
Construction of, § 298 
Independent contractors, 

Defects in performance due to, liability, $ 515, 

p. 1110 

Delay caused by acts of, liability for, $ 605, p. 
1077 

Independent covenants, 

Breach of as ground for rescission, $ 425 
Construction of, § 344, pp. 797-^801 
Performance, $ 4^ 

Performance of as conditions precedent to teis 
mination of contract, $ 400 
Indictment or information, agreement for services to 
prevent finding of indictment, illegality, $ 227 
Indivisible contract, rescission permitted only in en¬ 
tirety, § 416 

Indorse, construction of word as used In contract, $ 
304 

Indorsement, consideration based on, $ 87, p. 434 
Inevitable accident, nonperformance as excused by, 
$ 459, p. 947 

Infancy, defense of, law governing, $ 19 
Inferences, pleading of as not essential, $ 635, p. 1160 
Influence, duress as resulting from use of, § 168, il. 
627 

Influencing legislation, illegality of agreement for 
purpose of, $ 211, p. 566; § 213, pp. 673-677 
Informal delivery, sufficiency of, § 64 
Informal language, Jury question as to meaning of, 
$ 623 

Information, giving of as consideration, § 87, p. 434 
Initials, signature to instrument with, $ 62, p. 413 
Injunction, 

Illegality of contract made In violation of, $ 271, 
p. 656 

Mistake authorizing, $ 146 
Nonperformance as excused by, $ 467 
Performance prevented by, excuse for delay, | 
605, p. 1074 

Vacation of as consideration, $ 87, p. 434 
Injurious contracts, unenforceablllty of, $ 16, p. 348 
Injury to property, threat of as duress, $$ 172, 177 
Insanity, 

Capacity to contract, $ 133, p. 480 
Offer terminated by, $ 51 
Rescission of contract (m ground of, return of 
consideration as essential, $ 439, pL 922 
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Insanity—Continued, 

Rescission or avoidance of contract for, {$ 414, 
418 

Restoration of status quo, § 438 
Insolvency, 

Breach of contract as result of, § 471 
Compromise or settlement of prosecution for 
fraud against law, illegality, § 228 
Illegality of agreements in re^[)^ to, $ 231 
Nonperfoimance as excused by, S 471 
Rescission on gi'ound of. 

Right as not dependent on, § 413 
Sureties on building contractor's bond, § 422, 
p. 908 

Installation agreements, construction of, § 327, p. 768 
Installments, 

Abandonment of contract on failure to pay, | 
building and construction contracts, § 422, p. 
000 

Acceleration by default in payment of, S 507 
Certificate of ai-chitect as essential to payment, § 
400, p. 1035 

Default in payment of as breach, § 475 
Delay caused by failure to pay, excuse of, § 505, 
p. 1070 

Nonpayment of as ground for rescission, § 422, p. 
907 

Payment, time of, § 502, p. 1057 
Payment or perfoi-mance in as rendering cove 
nant independent, § 344, p. 801 
Payments in as determining severability of con¬ 
tracts, § 336 

Progress certificates, payment in accordance with, 
§ 408, p. 1031 

Time of payment, S 502, p. 1007 
Instructions, 

Actions on contract, §5 633-641, pp. 1302-1811 
Hauling agi*eement, § 327; p. 768 
Instruments, admissibility in action for breach of 
building contract, § 600, p. 1247 
Insurance adjuster, construction work performed for, 
liability for compensation, § 370, p. 838 
Insurance contracts, , . ano 

Arbitration provisions, legality of, S 230, p. 609, 


Intention—Continued, 

Exceptions construed in accordance with, 5 343 
Fraud, § 154 

Necessity of, § 161 

Governing law controlled by, § 12, p. 336 
Grammatical construction in accordance with, 8 
305 

Illegality, § 190; 8S 206-293, pp. 676-682 
Abandonment, § 291 
Bilateral illegal intention, $ 202 
Knowledge of, § 29,3 

Implied terms as determining, § 328, p. 779 
Informal agreement as resulting in complete con¬ 
tract, § 49, p. 391 
Joint or several contracts, § 350 
Joint promise as determined from, § 353, p. 809 
Jury question as to, 1616, p. 1283 
Liberd construction to ascertain and give ef¬ 
fect to, § 295, p. 692, n. 41 
Meaning of words employed as governed by, | 
300 

Misrepresentation, $ 147 
Modification, § 374 

Jury questions in respect to, § 628 
Nonperformance, notice of as justifying rescis¬ 
sion, § 428 

Offer and acceptance, 8 46 
Parties to instrument determined by, 8 346 
Place of contract as determined by, § 356 
Place of performance, 

Determined by, 8 357 
Law governing, § 12, p. 343 
Practical interpretation to give effect to, 8 295, 
p. 692, n. 41 

Preliminary negotiations as determining, 8 322 
Presumption as to, 8 386 
Promise Inferred as against, 8 6, p. 324 
Provisos construed in accordance with, 8 343 
Public policy, illegality of agreements opposed to, 
§ 211, p. 564 

Ratification of voidable contract, 8 10, p. 332 
Representation of as fraud, § 157 
Revenue stamps, omission to affix, 8 68 
Revocabillty of contract as determined from, 8 
. 889 


n. 99 

Eyewitness clause, legality of, 8 229, p. 608 
Stipulations in, effect of, 8165, p. 519 

Intention, , j 

Abandonment of rights as determined by, § ^ 
Admissibility of evidence on question of, S &9T 
Adverse party, understanding of as controlling 
construction, 8 295, p. 696 
Ascertainment and giving effect to, 8 296, p. 688 
Caption of contract, resort to In determining, § 
297, p. 710, n. 81 
Common intention, ante 
Communication of as essential, 8 ^ 

Compensation as determined by, 8 361, n. lo 
Conditions construed to give effect to, § Hi 
Conditions precedent, § 338 . „ boo. < 

Consti-uction as controlled by, 8 294, p. 688, S 
295, pp. 689-695 ^ . 

Dependence or independence of covenant as rest¬ 
ing on, 8 344, p. 798 « g 

Dischai-ge by new contract as dependent on, 9 

304 

Divisibility of contract determined by, J ^ 
Erasures considered in ascertaining, 8 317 


Stipulations as to time construed in accordance 
with, 8 358 

Terms of contract as determinli^ 8 296, p. 698 
Third persons, enforcement of contracts for bene¬ 
fit of as dependent on, 8 513* P* 1^ 

Time, ascertainment of, § ^5, p. 694 
Time as of essence determined by, 8 504, p. 1069 
Uncertainty of contract as affected by ability to 
ascertain, 8 36, p. 367 

Waiver of performance as dependent on, $ 4ws, 

P- # 

Whole instrument considered In ascertainment of, 

§ 297, p. 707 

Withdrawal before communication, § 88 

^^^^nstruction of word as used in conti^ 8 ^ 
Extension of time for performance by provision 

In respect to, § 502, p. 1063 

Payment of as sufficient considerate for mod¬ 
ification of agreement, I 376. ^ 8W 
Promise to pay as sufficient consideration, $ 112, 
p. 466 g- 

Interference, ple,4ii« 0* “ 
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T-nfftfUTiPflHnn, conddCTfltloii of Idl construction of in¬ 
strument, § 297, p. 713 

Interlined words, effect given to, § 315, n. 39 
Interpolation of terms, § 308 
Interpretation, 

See, also. Construction, ante 
Construction distingui^ed, § 294, p. 683, n. 97 
Duty of court to confine to, § 296, p. 702 
Intoxicating liquor, refraining from use of as sufll- 
cient consideration, § 103, p. 458 
Intoxication, 

Admissibility of evidence on question of capacity 
by reason of, § 596 

Capacity to contract in case of, S 133, p. 483 
General denial as authorizing proof of as defense, 
§ 549, p. 1186 

Rescission on ground of, § 418 
Restoration of status quo, § 438 
Return of consideration as essential, § 439, 
p. 922 

Sufliciency of evidence as to <» question of 
capacity to contract, § 606, p. 1267 
Time for, § 432, p. 917 
Voidable contracts, S 414 

Intrlni^c validity, governing law in respect to, § 12, 
p. 336 

Inventions, construction of agreements for use of, | 
327, p. 770 

Investments, construction of agreements in respect to, 
I 327, p. 768 

Invitation to make (^er, acceptance of as suflScient 
to create contract, | 46 

Invitations to bid, offer and acceptance as result of, 
148 
Issues, 

Actions on contract, §§ 665-667, pp. 1198-1201 
Admissibility of evidence as dependent on proof 
of, § 592, p. 1235 

Instructions l^orlng or excluding, § 633, p. 1304 
Judgment In action on contract as required to 
conform to, § 643 

Nonassumpsit, plea of, § 649, p. 1184 
Non est factum, plea of, § 5^ 

Jest, offer and acceptance as foundation of contract, 
147 

Joint adventures, termination of contracts in nature 
of, S 398 

Joint and several contracts. 

Breach, pleading of, § 543 

Building contract, § 349 

Burden of proving joint obligations, S 587 

Defined, § 365 

Failure of performance as between coparties to 
joint contract, termination, § 473 
Intention of parties, § 350 
Interest of parties as determining nature, § 851 
Joint contract defined, § 363, p. 808 
Jury questions as to, § 612 
Liability on, § 349 
Parties to, 349-856, pp. 805-813 
Personal contracts, termination, { 363, p. 810 
Presumptions as to, S 587 
. Liabmty, i 364 
Resdssi<m, S 389 
' Breatib, I 425 

Several , contract defined, § 352 
Survivorship, S 853, p. 809 


J(fint and several contracts—Continued, 

Variance in respect to pleading and proof as to, 
§670 

Joint liability, defective performance by several in¬ 
dependent contractors, § 515, p. 1106 
Joint obligees, nonpayment to, allegations in respect 
to, § 546 

Joke, offer and acceptance pursuant to as foundation 
of contract, § 47 
Judgment, 

Actions on contracts, § 643 
Arbitration proceedings, § 601, p. 1046, n. 12 
lU^al contract, agreement to pay judgment, § 
285 

Subject matter of contract including, § 29 
Judicial construction, conflict in, § 324, p. 754 
Judicial decisions, interpretation in accordance with, 
§ 330, p. 785 

Judicial process, nonperformance excused by, § 467 
Judicial sale, 

Agreement not to bid at as sufficient considera¬ 
tion, § 103, p. 467 

Interference with bidding at, Illegality of agree¬ 
ment in respect to, § 226 
Jurisdiction, 

Arbitration agreement ousting courts of, illegal¬ 
ity of agreement, § 230, pp. 608-612 
. Arbitration proceedings, § 601, p. 1042, n. 12 
Illegality of contracts ousting, § 229, pp. 608-608 
Jury questions, §§ 610-632, pp. 1269-1302 
Abandonment of contract, § 630, p. 1298 
Ability to perform, § 630, p. 1299 
Ambiguities, § 617, pp. 1284r-1288 
Amount of recovery, $ 631 
Benefits, § 613 
Breach, § 630, pp. 1294-1299 
Building and construction contracts, $ 610 
Existence or terms of, § 611, p. 1274 
Capacity to contract, |§ 695,614 
Consideration, § 613 

Construction of contracts, §§ 616-627, pp. 1279- 
1292 

Oral contracts, § 618 

Partially written and partially oral con¬ 
tracts, § 619 

Correspondence, contracts by, § 611, p. 1273 
Construction of, § 624 
Damages, breach of contract, § 631 
Delay in performance, f 680, p. 1298 
Diligence, rescission, § 629 
Duress, § 614 

Entire or severable contracts, § 627 
Excuse for nonperformance, 1630, p. 1298 
Execution and delivery, § 611, p. 1274 
Existence of contract, § 611, pp. 1270-1275 
Foreign words, meaning of, § 622 
Forfeiture, § 616, p. 1284 
Fraud, § 614 

Good faith, performance, { 630, p. 1296 
Informal language presenting, § 623 
Intention, § 616, p. 1283 

Latent ambiguity presenting, § 617, p. 1286, n-14 

Legal effect of contract, § 616, p. 1279 

Legality of contract, § 615 

Meeting of minds, § 614 

Mistake, § 614 

Modiflcaticm, § 628 
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Jury questions—Contliiued, 

Nonperformance, Justification or excuse, % 630, p. 
1298 

Oral contracts, construction of, § 618 
Parties to instrument, $ 612 
Performance, $ 630, pp. 1294-1299 
Beadiness to perform, § 630, p. 1299 
Beality of consent, § 614 
Beasonable time for performance, § 632 
Beasonableness of contract, $ 610 
Bepudiatlon of contract, § 630, p. 1298 
Besdssion, § 629 

Bevocation of offer before acceptance, 8 60, p. 396 
Set-off, § 631 

Substantial performance of contract, § 630, p. 
1295 

Superseded contract, construction of, $ 625 
Technical terms, § 621 
Tender of performance, § 630, p. 1299 
Termination of contract, § 632, n. 95 
Terms of contract, § 811, pp. 1270-1276 
Trade terms, 8 621 


Waiver, 

Forfeiture, § 629 
Fraud, 8 614 
Performance, 8' 


), p. 1297 


Willingness to perform, § 630, p. 1299 
Justice, interference with course of, Illegality of 
agreenent, §8 223-232, pp. 594-614 
Knowledge, , . _ 

Defects In plans, liability for faulty performance 
as dependent on, § 515, p. 1106 
Extra work, liability for compensation in case of, 
8 871, p. 843 . ^ 

Falsity of representations, avoidance of contract 
as dependent on, 8160 
Forfeiture, grounds of, 8 409 
Fraud as dependent on, 8154 
Illegality, presumption of, 8 585 
Intention, ill^ality, 8 293 , * t 

Part performance, recovery as dependent on, 8 
511 

Subsequent impossibility of performance. »ease 
for nonperformance as affected by, § 463, p. 


Third party beneficiary, enforcement of contract 
by as dependent on, § 619, p. 1133 
Waiver of performance as requiring, 8 482, p. 
996 

Waiver of right to rescind, condusiveness as de¬ 
pendent on, 8 448 

^^r^^ts for emifioyment of union labor only, 
Arbitr^on^tracts with, legality, 8 230, p. 611, 

Joining^of as consideration, 8 87, p. 433 

Labor. Work and labor, post 

^**A<ilou on contract as barred by, 8 531 

^ery of stock or bonds as compensation de¬ 
feated by, 8 369 
Besdssion, 8 432, p. 915 

’Landlord and tenant, s ma 

Arbitration provision of lease, l^ality of, 8 » 

ForteaSs'to eject taiant ea sufficient consld- 
eration, 8 104 
170J.S.-87 


Landlord and tenant—Continued, 

Promise to pay rent as sufficient corndderation 
for contract, § 112, p. 466 
Provision in lease for possession without notice 
and demand on default, illegality of, 8 229, p. 

m 

Bepairs, promise of as sufficient consideration for 
contract, 8 112, p. 466 
Lapse, offer of acceptance, 8 51 
Larceny, 

Compromise or settlement of prosecution for, ille¬ 
gality, 8 228 

Dlegality of agreemmit to commit, 8 133 
Latmit ambiguities. 

Construction in case of, 8 294, p. 684, n. 4; 8 294, 

Pl 686 

Jury question in reflect to, 8 817, P. 1285, n. 14 
Latent defects, 

Acceptance as not waiver of, § 514, p. 1102 
Certificate of approval as not conclusive against, 

§ ^8, p. 1032 

Law, 

Contracts implied in, § 4, p. 317 

Distinction between contract implied in fact, 

8 4. p. 320 

Misrepresentation of, fraud as resulting, § 158 
Mistake of, 8146 

Law actions, equitable defenses set up In, 8 526 
Law of forum, presumption that contract Is governed 
by, § 20 
Law of place, 

AppUeahillty of, 8 330, pp. 782-786 
Capacity of parties as governed by, 814 
Defenses as governed by, 8 13 
Personalty contracts as governed by, § 18 
Presumption as to contracting with reference to, 

8 20 

VaUdlty of contract as governed by, 818, p. 345 
Law questions, 88 810-632, pp. 

Abandonment or repudiation, 1630, p. 1298 
Ambiguity, 8 817, p. 1287 
Building and construction contracts, 5 610 
Duress, fi 614 

Entire or severable diaracter of contracts, 8 827 
Existence of contract, f 811, p. 1271 
effect of contract, § 616, p. 1279 
Meaning of words used, § 620 
Modification of contract, 8 828 
Nonperformance or breach, enforcement by rear¬ 
son of, 8 457 

Performance or breach, 8 630, W). 1294:-12^ 

Public policy, contract as being against, S 211, p. 


000 

Beasonable time for performance, $ 632 
Substantial performance of contract, f 
1295 


MciUary contract In restraint of trade, illegal- 

SuriMder of as sufficient consideration, S 108, p. 

Legal adtlL, nonperformance as excused by giving of, 

Legi^ntr^. subsequent Change In law as not 
making Illegal, 8 24 
L^al duress, define^ § 168, p. 626 

"^"^T^^estion as to, 1616, p. 1279 
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Legal efPect—Oontlnued, 

Pleading contract according to^ sufficiency, § 535, 

p. 1161 

Variance in respect to pleading and proof of, § 
670 

Legal fiction, constructive or quasi contracts as rest¬ 
ing on, § 6, p. 323 

Legal impossibility, nonperformance as excused by, S 
467 

L^;al relations, intention to assume as required for 
binding offer and acceptance, $ 46 
L^al representatives, enforcem^t of contract 
againi^ § 520 

Legal rights^ waiver of as consideration, |§ 1(^109, 
pp. 456-464 

L^al tender, compensation to contractor as payable 
in, S 360 

Legal ties, tenn as including, $ 1, p. 311 
Legality, 

nie^ty, ante 
Validity, post 

Legli^tion, Influencing, illegality of agreement for 
purpose of, § 211, p. 665 

Legikatlve acts, impossibility of performance arising 
from as excuse for nonperformance, § 463, p. 054 
Letter, 

Acceptance of offer by as determining {dace of 
contract, § 366 

Admissibility in action on contract, § 592, p. 1236 
Demand for performance by, sufficiency, § 479 
Intention expressed by, § 38 
Jury questions In respe^ to contracts by, $ 611, 
p. 1273 

Modification by, { 374, n. 83 

Executory contracts, § 877, n, 87 
Offer and acceptance througbi medium of, S 36, 
p.363,n.65; S52,p.4{)0 
Letterheads, controlling effect of, $ 810 
Levy, promise not to as consideration, 3 87, p. 435 
Lex fori. 

Remedies as governed by, 3 41 
Seal, sufficien<y tested by, 515 
Lex loci contractus, 

Construction according to, 312, p. 341 
Form (ff contract as governed by, § 15 
Presumption as to l^ality by, 3 20 
Reception of, 3 12, p. 336 
Lex rei sitse, realty contracts governed by, 317 
Liability, 

Accrual of liability to pay in money, 3 366 
Breach as giving rig^t of action for enforcement 
of, § 467 

Compensation, building and construction con¬ 
tracts, 3 370, pp. 838^843 
Conditions precedent relating to, § 338 
Consideration based on incurring (ff, 3 81 
Defective performance, 3 515* P> 1106 
Joint and several contracts, 3S 349, 355 
Release of as sufficient consideration for modified 
agreement, § 376, p. 863 
Several contracts, 3 352 
Tenninatiott of contract as affecting, § 404 
iLiidfiUty insurance, cost of as Included In compensa¬ 
tion, under cost plus contract, 3 367, p. 827 
Mbd; fitegality of c^reement respectli^, 3 193 
LAe^ Qonstmction, 3 294, p. 686 
Uberty of person, illegality of agreement depriving 
of;t264 


Licenses, illegality of agreements in violation of stat¬ 
ute requiring, § 205 

Licensing agreements, construction of, 3 827, p. 768 
Liens, waiver of right to enforce as sufficient consid¬ 
eration, 3 103, p. 457 

Li ghtning , destruction of building by during con¬ 
struction, nonperformance as excused by, 3 466, 
p. 962 

Limitations of actions, §3 531, 582 

Illegality of provisions respecting, 3 229, p 607 
Promise not to plead statute as sufficient consid¬ 
eration, 3 103, p. 459 
Special pleading of, § 549, p. 1185, n. 88 
Waiver of statute, legality of agreement in re¬ 
spect to, § 231 
Liquidated damages, 

Allegations as to, § 546 
Arbitration of right to, § 502, p. 1062 
Building contracts, validity of provision for, 3 
210 

Failure to allow claim for as excuse for nonpeiv 
formance, building contracts, 3 459, p. 951 
Return of as condition precedent to suit for re- 
scission, 3 439, p. 923 
Waiver of provision for, 3 606, p. 1084 
Literal contract, defined, 3 10, p. 329 
Litigation, agreements encouraging as contrary to 
public policy, 3 224 

Loading agreement constmetion of, 3 327, p. 768 
Loans, 

Check as not in itself evidence of, 3 604, p. 1256 
Consideration based on, 5 80 
Consideration for promise of, necessity, 3 71 
Construction of agreements in respect to, 3 327, 
p. 768 

Death as discharge of obligation to make, 3 465, 
n. 46 

Illegality of contract, knowledge as affecting, 3 
293 

Services rendered in securing as consideratimi, 
3 79 

Lobbying, 

Burden of proving invalidity of contract Involv¬ 
ing, § 585 

Illegality of contract, 3 213, p. 574 
Local acts, time for performance of, 3 508, p. 1066 
Local Improvements, 

Consent or opposition to, lU^^ty of agreements 
respecting, § 216 

Location of, illegality of contract for purpose of 
influencing, 3 217 
Location, 

Buildings, benefits accruing from as considera¬ 
tion, 3 84 

Pnblic improvements, illegality of agreements for 
purpose of influencing, 3 217 
Lodging, agreement for campensati(Hi as essential 
to recovery for, 3 46 

Lottery tickets, illegality of contracts rdatlng to, 3 
278 

Love and affection, consideration based on, § 91 
Lump sum bids, extra work covered by, compensation 
as recoverable, 3 371, p. 865, n. 18 
Lunacy, capacity to contract, 3133, p. 480 
M a chin ery, breajrlng of as excuse for nonperformance, 

' 3 459, p. 948 
Mail, 

Acceptance of offer by, suffidency, 3 52, p. 403 
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Mail—Continued. 

Delivery by, $ 64 

Loss or delay of acceptance of offer made by, i 
62, p. 404 

Offer tiansmitted by, post office as agent to carry 
offer, § 52, p, 403 

/- Bevocation of offer made by, § 52, p. 405 
Time for acceptance of offer by, { 52, p. 404 
Maintenance, 

Consideration based on, § 70 
Death of party as discharge of obligation in re¬ 
spect to, 8 465, n. 48 

Implied contract in respect to recovery for, 8 4, 
p. 319, n. 76 
Making of contract, 

Allegations as to, declaration or complaint, | 535, 
p. 1158 

General denial In respect to, 8 549, p. 1186 
Instructions in respect to, 8 634 
Malfeasance, proof of as not supporting averment of 
nonfeasance, 8 574, p. 1211 

Malicious mischief, compromise or settlement of 
prosecution for, illegality, 8 228 
Manual transfer, delivery as requiring, 8 64, n. 11 
Manufacturing contract. 

Death as excuse for nonperformance, 8 465, n. 49 
Implied terms, 8 329 

Parties entitled to bring action for damages, 8 

618, p. 1116 

Marital duties, promise to perform as sufficient con¬ 
sideration, 8 Ul 
Marital relations, 

Agreements to resume, legality of, 8 236 
Frauds on marital rights, illegality of agreements, 
8 237 

Illegality of agreements affecting, 88 233-237, pp. 
615-622 

Maritime contract, defined, 110, p. 329 
Mark, signing instrument by, 8 62, p. 413 
Marriage, 

Acceptance of offer of, 8 41, p. 374, n. 40 
Consideration based on, 8 85 
Promise of as sufficient consideration, 8 98 
Marriage settlement, children’s right to enforce, | 
610, p. 1143, n. 16 

Married women, duress, admissibility of evidence on 
question of, 8 595 

. Master and servant, liability for ne^ence, illegality 
of agreement exempting from liability, 8 262 


Materiality. 

Fraud, | 164 . ^ a 

Misrepresentations, avoidance of contract as de¬ 
pendent on, 8 162 
Mistake, 8135 
Variance, 8 668 


Arbitration, ooncluslvenfiss of agreement, 1488, 


Compensation, liability for, 8 370, p. 839 
Owner, 8 870, p. 840 ^ ^ 

Enforcement of agreement for benefit of, rights 
as to, 8 519, p. 1143. n. 16 
Nonpayment, defense of in action on building con¬ 
tract, 8 625 


^^^Defwts in performance due to, liability, 8 515, p. 
1109 

Pnjnlghlng oi as eonsWeratlon, | 87, p. 484 


Materials—Continued, 

Recovery for by contractor leaving on premises 
when abandoning contract. § 512, p. 1099 
Title pending performance, 8 516 
May, construction of word as used in contract, 8 304 
Meaning of words, 

Intention as governing, §§ 300-304, pp. 717-723 
Law question In respect to, 8 620 
Measure of damages, instructions respecting, } 641 
Measurement of work, compensation based on, § 367, 
p. 82S . 

Mechanical fitness, performance of contracts involv¬ 
ing, 8 495, p. 1008 
Mechanic’s liens, 

Prior suit to establish as defense to action for 
compensation under building contract, 8 525 
Promise to enforce as consideration, 8 87, iK 433 
Threat to file as duress, 8 172 


Medical attendance, 

Parties entitled to bring action for damages In 
respect to contract for, 8 518, p. 1115 
Support contract as including, { 3^, p. 774 
Meeting of minds, 

Burden of proof as to, § 584, p. 1222 

Implied contracts, 8 81, n. 45 

Jury question as to, | 614 

Modification requiring, 8 375 

Necessity of, 88 3, 31 

Operative effect from time of, § 359 

Preliminary negotiations as not amounting to, 

8 49, p. 381 

Rescission or abrogation of agreement as requir¬ 
ing, $ 388 
Memoranda, 

Acceptance by, allegation of as sufficient, | 6SJ, 
p. 1164, n. 12 

Admissibility in evidence, action on contract, 8 
692, p. 1236 

Construction, consideration of, 8 298 
Merger in subsequent formal contract, | 381, p. 
875 

Mental condition, capacity to contract as affected by, 
8 133, pp. 479-485 
Mental incapacity, 

AdmlssibUity of evidence as to, 8 6^ 

Capacity to contract, ante 
Nonperformance as excused by, § 465 
Undue influence exercised in case of, effect, $ 1^ 
Voidable contracts in case of, f 133, p. 484 
Mercantile contracts, time as of essence, 8 504, p. 
1072 

Merchandise, furnishing of as consideration, I 87, p. 


Mferger, 88 380-384, pp. 871-877 , , 

Acceptance of higher security resulting in, | 384 
Advertisements and bids, 8 381, p. 876 
Defined, 8 380 

Novation distinguished, 8 380 
Oral agreement, 8 381, pp. 872-876 
PreUminary n^tlations, { 381, pp. 872-876 
Sealed contracts, | 883 
Simple contracts, | 882 
Messenger, intention expressed by, 8 33 
MUitary service, performance prevented l?y as ground 
for rescission, 8 422, p. 907, n. 66 . * 

Misleading instructions, actions on contracts, 8 633, 
D. 1302 
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Misr^resentation, §8 147-162 

Admissibility of evidence as to, § 59 d 

Conditions in contract, § 150 

Confidential relationship, elfect of, 8149 

Deceptive conduct, 8154 

Defense of, § 152 

Estoppel resulting from, § 161 

Expectation, 8 157 ^ , i.n 

Fiduciary relationship, effect of, S 149 

Illegal contract induced by, relief afforded, 8 274 

Intention, representation of, § 167 

Bjaowled^ of falsity, 8 160 

Law, fraud in respect to, § 158 

MateriaUty, § 162 

Mutual mistake as not dependent on, § 144, p. 
407 

Opinion, espresdon of, 8156 
Pleadij^ defense of, 8 568 
Reliance on, 8 168, pp. 614r-517 
Remedies, § 162 
Rescission on ground of, 

Restoration of status quo, 8 438 

Return of consideration as essential, 8 439, p. 


Special contract, 8 148 
Terms in contract, 8150 

Misspelling, uncertainty in contract resulting from, § 
36, p. 367 

Misstatement of contract, variance in respect to, f 
670 

Misstatement of particular term, variance in leepect 
to, 8 671 

Mistake, §§ 134-146, pp. 486-602 

Acceptance of paper containing terms, § 141 
Agents, effect of, 8 148 

Approval or certificate wittiheld as result of, 
effect, 8 499, p. 1040 

Arbitration, impeachment of decision for, 8 498, 
p. 1029 

Burden of proof as to, 8 584, p, 1223 
OopartTes, effect of mistake as to one party only, 
8 143 

Defense of, 8 146 
Pleading, 8 568 
Defined, 8 184 
Effect of, 8135 

Estimate or classification for compensation pur¬ 
poses, effect of, 8 867, p. 832 
Expectation, effect of, 8148 
Expression, effect of, 8 142 
Fraudulent representations inducing signature, 8 
138 

Identity of parties, 8144, p. 499 
Illiterate persons, 8139 
Injunction in case of, 8 146 
Intention, 8186 
Jury question as to, 8 614 
Law, effect of, 8 146 
Motive, effect of, | 143 
Mutual mistake, post 
One party only, 8 143 

Parties to instrument, description of, 8 848 
Pleading defense of, 8 558 
Prevention of performance by, nonperformance 
as not excused by, 8 468, p. 968 
Proof of, 8 566 

Ratification of contract entered into by, 8 136 
Rescission preduded, 8 446 
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Mistake—Continued, 

Reading document, failure of, 8 137, p 487 
Reformation of instrument in ease of, 8142 
Remedies, § 146 
Rescission on ground of, 8 418 

Restoration of status quo, § 438 
Return of consideration as essential, 8 439, 
p. 922 

Time for, § 432, p. 916 
Waiver oE right, § 446 

Setting out of contract in pleading, effect of, 8 
535, p. 1162 

written Instrnment, effect of, 8 137, pp. 
487-^91 

Substituted documents, 8 140 
Sufficiency of evidence as to, 8 605, p. 1269 
Terms, acceptance of paper containing, 8 141 
Mixed contract, defined, § 10, p. 329 
Modification, 88 373-379, pp. 857-871 

Admissibility of evidence as to, S 698 
Benefits as sufficient consideration, 8 376, p 863 
Building and construction contracts, § 373 
Consideration, 8 376, p 862, n. 5 
Operation and effect, 8 379, p. 871 
Burden of proof as to, § 5^ 

Cancellation of modifying contract, effect of, 8 
379, p. 871 

Consideration, necessity and sufficiency of, 8 
376, pp 861-865 

Construction contracts, consideration, § 376, p. 
862, n. 6 

Date, burden of proof as to', 8 588 
Defense of, pleading, 8 651 
Execution of modified agreement, consideration 
as Immaterial in case of, 8 376, p. 862 
Extra services, compensation for, § 366 
Extra work provisions, 8 871, p. 850 
Illegality of modifying agreement, effect of, 8 379, 
p. 871 

Invalid contracts, § 373 
Jury question in respect to, 8 628 
Meeting of minds as required, 8 376 
Mutual assent, necessity of, § 375 
New proposal for, acceptance as essential, 8 50, 
p. 395 

Novation distinguished, 8 374^ n. 83 
Operation and effect, 8 379, pp. 868^71 
Oral modification of written contract, § 377 
Parol evidence as admissible on question of, § 598 
Parol modification of sealed contract, 8 378 
Pleading of, 8 535, p. 1165; 8 551 
Preponderance of evidence as sufficient to show, 
8 607 

Prior breaches waived by, 8 379, p. 869, n, 60 
Proof of under pleading respecting execution, 8 


Right of in general, 8 378 
Stipulations in respect to, 8 373 
Substitution of parties by, 8 373 
Sufficiency of agreement, 88 374r^78, pp. 859- 
868 

Snffidehcy of evidence as to, 8 607 
Third persons, contracts for benefit of, 8 373 
Third person’s right to enforce contract for his 
benefit as subject to, 8 519, p. 1138 
Tripartite agreements, 8 376 
Tariance In respect to lading and proof of, 8 
677 
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Modification—Contintied, 

Waiver of peiformanee as, { 4d3 
Waiver of provision for In contract, § 374 
Money, 

Consideration, necessity of being in, § 88 
Implied agreement for payment of compensation 
in, §366 

Transfer of as consideration, § 77 
Moral contracts, knowledge of intention as affecting 
vaUdity, § 293 

Moral duress, defined, § 168, p. 526 
Moral obligation, 

Consideration based on, S 90 

Former promise unenforceable by act of law, 

8128 

Promise to perform, § 112, p. 468 
Fast consideration, § 118 
Third person’s right to enforce contract for boi- 
efit of as dependent on, § 519, p. 1135 
Moral turpitude, 

Invalidation of contracts as result of, | 265 
Undue Infiuence as requiring existence of, § 180 
Validity of contract made in foreign country not 
involving, § 16, p. 346, n. 18 
More or less, construction of phrase as used in con¬ 
tract, § 304 
Mortgages, 

Accessory contract as result of, § 10, p. 328 
Assumption of by purchaser, third person’s right 
to enforce agreement, § 519, p. 1141 
Cancellation or release of as sufficient considera¬ 
tion, § 103, p. 457 

Construction of agreement for, § 327, p. 767 
Foreclosure sales, ante 


Mutual assent—Continued, 

Bescisslon, § 388 
Mutual cons^t, 

Modification hy. § 373 
Necessity of, § 132 
Rescission hy, § 388 

Mutual covenants, defined, § 331, p. 787, n. 87 
Mutual intent, 

Implied contract created by, § 4, p. 318 
Place of contract as matter of, § 12, p. 336 
Mutual mistake, § 144, pp. 497-r»00 

Effect of. § 137, p. 490, n. 93; § 321, p. 750 
Identity of parties, § 144, p. 489 
Rescission on ground of, § 418 
Terms of agreement, § 14^ p. 498 
Mutual obligation, 

Agreement connoting, § 1, p. 313 
Consideration as dependent on, § 100, p. 444 
Consideration for modification of agreement, § 
376, p. 864 
Mutual promise, 

Ability to perform as necessary to warrant suffi¬ 
ciency of consideration, § 98 
Certainty, consideration as requiring, § 98 
Concurrent promise as required In respect to con¬ 
sideration, § 98 

Consideration based on, § 87, p. 434; §§ 97-102, 
pp. 440-455 

Conditions as affecting, § 99 
Essentials of promise, § 98 
Implied mutu^ty, § 100, p. 448 
Option founded on, § 100, p. 450 
Subsequent mutuality, § 100, p. 449 
Forbearance, conslderatiwi supported by, § 108, 


Motion picture films, construction of agreemmits for 
fumidiing and acceptance of, § 327, p. 767 
Motion picture shows, competition with, legality of 
agreement in respect to, § 255, n. 66 

Consideration distinguished, § 93 
Construction, contideration, § 294, p. 688 
Legality of contract as affected by, § 190 
Mistake in respect to, § 143 
Modification, admissibility of evidence as to, S 


Admissibility of e'ridence as to, § aw 
Immateriality, § 418 
Restraint of trade, illegality of contract as de¬ 
pendent on, I 248 

Subject matter of, § 29 ^ ^ ^ ^ 

Third person’s right-on contract as not depend¬ 
ent on, 8 519, p. 1131, n. 25 
Undue Infiuence as affected by, § 180 

megalllT Of 

to pay for services In procuring, $ 213, p. 
676 

Ordinances, post > loa 

Murder, illegality of agreement to cornet, §1^ 

resctffldon as not cooclnsiTCly shown hy. 

Mut^®“agteemant. express eontraets founded npon, 

iS 

Mutual assent, 

Modification, § 375 , ota n 864 

Consideration resting in. S 876, p. 864 

KToppflsitv- of. S 30 


p. 

Mutual rescission, discharge by, § 386 
Mutual understanding, obligatory agreement as re¬ 
sulting from, I 49, p. 392 

Mutual waiver, delay in performance, § 506, p. 1080 
Mutuality, . . 

Building and construction contracts, § 102 
Construction in favor of, § 818, p. 736 
Determination of as question of construction, § 
294, p. 688 

Entire instrument considered in determining, § 
297, p. 710, n. 81 

Renewal contracts, original as determining, § 
374 

Services, contracts for, § 101 
Signature as showing, § 62, p. 410 
Sufficiency of evidence as to, § 604, p. 1265 
Writings signed hy one party only. § 100, p. 453 

Name, , ., . 

Action to enforce contract, name In which 
brought, § 518, p. 1115 

Third person’s ri^t to enforce contract for his 
benefit in own name^ § 619, p. 1139 
Natural love and affection, 

Consideration based on, $ 91 
Good consideration, § 92 

Nature of agreement, construction In accordance with, 
§ 321, pp. 744-750 

Negative assignment, breach of contract, suffideicyi 
I 544 

Negative matters, pleading of, § 533, n. 74 
Nealixence 

^bitration. Impeachment of decMon foTj | 498, 
p. 1029 
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Negllgeiice--C!ontlnnedt 

Building and construction contracts, suflBiclency 
of evidence as to, § 609, p. 1263 
Building contractor, liability for, § 494, p. 1004 
Destruction of building during constructl<» of 
by, nonperformance as excused, § 466, p. 062 
Exemption from liability for, illegality of agree¬ 
ments respecting, | 262 

Extra work under building contract made neces¬ 
sary by, compensation as recoverable, § 871, 
p. 843 

Dle^ity of agreements exempting from liabili¬ 
ty for, 5 262 

Performance, § 494, p. 1001 
Excuse for, 8 513 

Reading instrument before signing, § 137, p. 489 
Release of liability for, construction of agree¬ 
ment, § 327, p. 769 

Negotiations. Preliminary negotiations, post 
Negro covenants, ill^alily of, § 271, p. 652, n. 73 
New consideration, modification of agreement, § 876, 
pp. 861-865 
New contract, 

Discharge by, §§ 394, 395 
Illegality of prior agreement as rendering in¬ 
valid, 8 286 
New promise. 

Consideration for, § 78 

Pre-existing llabili^ as good consideration for, § 
122 

Newspaper, acceptance of subscription by conduct, 8 
41, p. 375 

Newspaper subscription contracts, 

Approval of performance by third person, § 498, 
p. 1011, n. 86 

Arbitration, conclusiveness of decision, 8 498, p. 
1017 

Nominal consideration, sufficiency of, 8 128 
Nominate contract, defined, 8 10, p. 329 
Nonassumpsit, plea of in action on contract, 8 549, p. 
1184 

Non est factum. 

Admissibility of evidence on plea of, 8 694 
General denial supported by plea of, sufficiency, 8 
649. p. 1187 
Plea of, 8 560 

Nonfeasance, proof of malfeasance as not support¬ 
ing averment of, 8 574, p. 1211 
Nonpayment, allegation of, necessity in actiem on 
contract to pay money, 8 546 
Nonperformance, 

See, also, Bread), ante 

Act of God causing as excum for, 8 463» p. 955 
Admissibility of evidence on question of, 8 600, 
pp. 1245-1248 

Building and construction contracts, excuse for, 
8 459, p. 949 

Burdensomeoess as excuse for, 8 459, p. 948 
Change in conditions as excuse for, 8 464 
Conditions precedent, prevention by adverse pai'- 
ty as excuse for, 8 468, p. 969 
Confiscation of assets os excuse, 8 467, n. 10 
Darker as excuse for, § 459, p. 943 
Death as excuse for, 8 465 
Defense of, actions on building or construction 
contracts, 8 525 

' Destmetion of subject matter as excuse for, § 
466, pp. 96(^^ 


Nonperformance—Continued, 

Disability as excuse for, 8 485 
Divisible contracts, breach as excuse for, § 475 
Election of remedies, § 422, p. 907 
Excuses for, 8§ 459-477, pp. 946-982; 8 506, pp. 
1074-1079 

Admissibility of evidence as to, 8 600, p. 1246 
Averment of performance as not supported 
by proof of, § 674, p. 1210 . 

Burden of proof, § 590, p. 1230 
Jury question as to, § 630, p. 1298 
Pleading of, 8 638. p. 1171; 8 548, p. 1180 
Stipulations in respect to, 8 460 
Existing Impossibility of performance as excuse 
for, § 402 

Pinanclal stringency as excuse for, 8 459, p. 948 
Foolishness as excuse for, § 459, p. 948 
Foreign wars creating Impossibility as excuse 
for, 8 463, p. 954 

Frustration, doctrine of as applicable to, 8 481, 
n. 3 

Good faith as excuse for, 8 459, p. 949 
Government requisition of subject matter as ex- 
cnslug nonperformance, 8 467, n. 8 
Implied agreement not to prevent performance by 
other party, § 468, p. 967 
Implied conditions as excuse for, 8 463, p. 954 
Impossibility of performance as excuse, 8 469, p. 

946; §8 461-463, pp. 951-056 
Impracticability as excuse for, 3 459, p. 948 
Improvidence of contract as excuse for, 8 469, 
p. 948 

Inevitable accident as excuse for, 8 469, p. 947 
Injunction as excuse for, 8 467 
Judicial process rendering impossible as excuse 
for, 8 467 

L^al Impossibility as excuse for, 8 467 
Patents, possible infrlngmnent of as excuse, 8 
459, p. 949 

Placing out of power to perform as excuse for, 
§§ 470, 471 

Plea of general issue as authorizing showing of, 
8 549, p. 1184 
Pleading of, 8 552 

Prevention by adverse party as excuse for, § 468, 
pp. 986-970 

Proof of, recovery as not available under allega¬ 
tion of performance, 8 574, p. 1209 
Bepudiation by adverse party as excuse for, 8 
472, p. 975 

Rescission on ground of, §8 421-430, pp. 906-912 
Default of party rescinding as affecting, 8 
423 

Fraud as not barring, 8 418 
Notice of Intention not to perform as au¬ 
thorizing, 8 428 

Partial performance as affecting ri^t, § 427 
Prevention of performance by adverse party, 
§ 424 

Restoration of status quo, 8 438 
Time of rescission, 8 433 
Waiver of full performance as affecting 
right, §423 

Waiver of right, 8 447 
Revolution as excuse for, 8 464, n. 36 
Sickness as excuse for, 8 459, p. 948 ; 8 464, n. 40 
Stagnation of business as excuse for, 8 459, p. 
948 
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Nonperformance—Continued, 

Stipulations In regard to excuse for, S 460 
Strikes as excuse for, S 459, p. 948 
Subsequent Impossibility of performance as ex¬ 
cuse for, § 463, pp. 952-956 
Subsequent matters as justifying, § 477 
Subsidiary promises, breach as excuse for, | 476 
Waiver of defense of, § 530 
War conditions as excuse for, § 463, p. 953 
Weather conditions as excuse, § 459, p. 918 
Nontender of performance, excuses for, § 481 
Notice, 

Acceptance of offer, § 45 
Arbitration, 

Building and construction contracts, § 498, p. 
1018 

Motion for order, § 501, p. 1045, n. 12 
Automatic renewal as not dependent on, § 450 
Cancellation, jury question as to, § 629 
Completion of contract by owner, f 512, p. 1097 
Declaration of, necessity, § 408 
Defective perfomance, builder as entitled to, S 
515, p. 1106 

Delays, additional time for performance as de¬ 
pendent on giving of, § 602, p. 1068 
Election, performance of alternative promises, S 
455 

Extension of contract, $ 450 
Extra charges, recovery as dependent on giving, 
§ 371, p. 847 

Forfeiture, compliance with requirements as to, 
§ 408 

Illegality of contract provisions for, § 229, p. 607 
Measuroment and classification by architect or 
engineer for rompensatiou purposes, § 367, p. 
830 

Nonperformance, rescission as authorized in ca^ 
of, S 428 

Performance, condition precedent, 8 466, p. 941 

Pleading of, 8 540 

Rescission, 8 435 

Revocation of offer, 8 50, p. 398 

Termination of contract, 88 398, 402 

Time made essence of contract by, 8 504, p. 1072 


Novation, 

Merger distinguished, § 380 
Modification distinguished, 8 374, n. 83 
Stranger’s right to enforce contract in case of, 
8 619, p. 1121 

Substitute contract distinguished from, 8 19* P* 
331 

Nudum pactum ex quo non oritur actio, agreement 
without consideration as, 8 71 
Nul tiel contract, plea of as equivalent to general 
denial, 8 549,.p. 1186, m 88 
Number of parties, 8 26 

Nursing, support contract as including, | 3^JP-'^4 
Object of agreement, construction in accordance with, 
8 321, pp. 744:-760 

Objections, ^ • ooi 

megality, necessity of rai^, 8 ^ 

Premature action on contrart,» 

Tender of performance, waiver of, 8 4S7 

^^^^^ation as to, declaration or complaint. 8 535, 

Oons^ct^n against party entering Into, 8 824, 
pu 755 


Obligation—Continued, 

Defined, 81. P. 313 
Distinguished, 8 li p. 312 
Performance, § 451 
Rescission as abrogating, 8 440 
Term as including, 8 1, P. 311 
Third party beneficiary, enforcement of contract 
by as dependent on assumption of, 8 519, p. 
1134 

Voidable contract, § 10, p. 332 
Obligatory contract, defined, 810, p. 329 
Obscure instructions, actions on contract, f 633, p. 
1302 

Occupancy, waiver of defects in performance by, 8 
514, p. 1102 

Offer and acceptance, 88 34-62, pp. 362-406 

Acquiescence indicating assent, § 41, pp. 378, 376 
Acts indicating acceptance, 8 41, p. 374 
Advertisement, acceptance by compliance with, 

§ 42, p. 380, n. 90 
Agreement as result of, § 34 
Alternative terms or propositions, acceptance of 
one as binding contract, 8 42, p. 3T9 
Assent as essential to binding contract, § 39 
Assent indicating acceptance, 8 41, p. 373 
Bankruptcy of party as terminating, § 51 
Bargain, characteristics of, 8 34 
Bids, 

Acceptance of invitation as creating contract, 

§ 48 

Withdrawal of, 8 50, p. 398 
' Binding promise as dependent on acceptance, $ 
30 

Certainty of offer, 8 38, p. 364 
Communication of. 

Acceptance, 8 46 
Offer, 8 38 

Eevocation prior to, 8 50, p. 395 
Conditional acceptance, § 43, pp. 381-885 
■Offeror’s acceptance of, 8 44 
Conditions, right of offeror to prescribe, 8 41, p. 
378 

Conduct indicating acceptance, 8 41, p. 376 
Continuing offer, 8 50, p. 396 
Correspondence, medium of, § 52, p. 401 
Counter proposal, 8 43, p. 381 
Rejection as result of, 8 51 
Death of either party before acceptance, 8 51 
Declaration or complaint as required to allege 
acceptance, § 535, p. 1164 

Defective transmission of acceptance by tele¬ 
graph, § 52, p. 404 
Definition of, 

Accept, 8 39 
Offer. 8 36, p. 363 

Dday in accepting or rejection as constituting 
agreement, § 41, p. 376 

Delay of acceptance made by post or tel^aph, 
8 52, p. 404 

DIscernibllity of terms as essential to binding ef¬ 
fect by acceptance, § 41, p. 377 
Dissolution of partnership as tenninatliig offer, 
8 51 

Divisible diaraeter of offer, revocation, 8 5(^ P* 
396 

Evasion of acc^tance, 8 60, p. 306 
Acceptance, 8 41, pp. 372-878 
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Offer and aeceptanee—Oontlnned, 

Form of-~Continued, 

Offer, § 36. p. 363 

Formality as not essential to acceptance, § 41, p. 
373 

General offer to public, 

Acceptance of, $ 40 

Revocation of without notice, § 50, p. 398 
Identity of acceptance with offer as essential, § 
36, p. 365 

Immaterial condition in acceptance as not rejec¬ 
tion, § 51 

Implied contract as not requiring, § 4, p. 318 
Implied promise indicating acceptance, § 41, p. 
373 

Indeflniteness, j 36, p. 865 

Insanity of either party before acceptance, § 51 

Intention, 

Assumption of legal relation, § 46 
Ck>mmunicated, § 38 

Uncertainty as affected by ability to ascer¬ 
tain, § 36, p. 367 
Invitation to bid, S 48 
Jest, §47 

Joke, foundation of contract, § 47 

E[nowledge of Intent as affecting, § 34 

Lapse of offer, § 51 

Letter as offer, § 36, ik 363, a 65 

Letters, 

Medium of, § 62, p. 400 
Revocation of offer by, § 52, p. 405 
Limitation of time, termination by lapse, § 51' 
Loss of acceptance made by means of post or 
tel^raph, § 52, p. 404 

Post office as agent to carry offer, § 62, p. 
403 

Sufficiency of acc^tance by, § 52, p. 4(@ 
Time for acceptance of offer by, § 62, p. 404 
Manner of acceptance, § 41, p. 373 
Mistakes in transmission by telegraph, § 52, p. 
402 

Mode of acceptance, § 42, p 880 
’ Modified acceptance, effect of offeror’s consent 
to, §44 

Mutual understanding to enter into written con¬ 
tract as binding, § 49, p. 392 
Necessity of, § 34 
Acceptance, § 39 

Negotiations loc^ng to formal contract, § 49, pp. 

390-396 

Notice. 

Necessity, § 46 

Revocation of offer, § 60, p. 398 
Obligatory contract, § 10, p. 329 
Oral acceptance as sufficient, § 42, p. 381 
Overt act constituting acceptance, § 42, p. 380, n. 
98 

Parol evidence as admissible to show withdrawal 
of offer, § 593 

Partial acceptance as unauthorized, § 42, p. 379 
Partnership, dissolution as terminating offer, § 
51 

Performance, 

Acc^tance by, § 41, p 374 
Breach as affected by subsequent oBer to pei^ 
form, § 468, p 945, n. 33 
Persons authorized to accept, § 40 


Offer and acceptance—Offlitinned, 

Place of acceptance, § 42, p. 380 

Place of contract determined by, § 366 
Positiveness of acceptance as essential, § 42, p 
381 

Post, sufficiency of acceptance by, § 52, p. 403 
Promise, acceptance by, § 41, p 373; § 46 
Proof of, § 666, n. 62 

Proposal as required to be accepted or rejected 
as a whole, § 42, p. 379 
Reasonable time for expiration of offer, § 51 
Rejection of offer, 

Conditional acceptance amounting to, § 43, p. 
883 

Termination by, § 51 

Repudiation, compelling acceptance, § 472, p 978 
Requisites, § 34 
Rescission, §§ 389, 435 
Revival of rejected offer, § 61, n. 56 
Revocation of, § 50, pp. 395-398 
Acceptance, § 60, p. 398 
Communication of, § 50, p. 898 
Seal, revocation of offer under, § 60, p. 397 
Signhig of document as constituting acceptance 
of provisions, § 41, p 876 
Silence, acceptance by, § 41, p. 376 
Sufficiency of acceptance, § 42, pp 378-381 
Sufficiency of evidence as to, § 604, p 1254 
• Telegrams* 

Medium of, § 52, p. 401 
Mistakes in transmission by, § 62, p. 402 
Revocation of offer by, § 62, p. 405 
Time for acceptance of offer by, § 52, p 404 
Telephonic communications, § 52, p 401 
Termination of offer by rejection, § 61 
Terms, acceptance on, § 43, pp 881-385 
Accepting paper containing, § 41, p ,376 
Offeror’s acceptance of, § 44 
Terms of offer, § 37 

Third persons, agreement subject to consent or 
approval of, § 43, p. 384 

Time for performance implied on acceptance of 
offer, § 502, p 1052 
Time of acceptance, § 42, p. 379 
Jury question as to, § 632 
Revocation in case of, § 50, p 396 
Unambiguous acceptance as essential, § 42, p 
381 

Unresponsive acceptance^ effect of offeror’s ac¬ 
ceptance of, § 44 

Use of goods indicating acceptahce, § 41, p. 373 
Withdrawal of offer by letter, § 52, p 405 
Written acceptance as not essential, § 42, p 381 
Official duty, agreement inducing breach or neglect of, 
illegality, f 221 

Operating espenses, inclusion of In compensation un¬ 
der cost plus contract, § 367, p. 827 
Operation and effect, 

Ascertaining and giving effect to contract, § 294, 
p 683, n. 1 

Entire instrument to be given effect, § 297, p. 711 
Modification of contract, § 379, pp. 868-371 
Prevention of performance by adverse party, § 
469 

Rescission, §§ 392,440-142 
Waiver of, § 448 
Tender of performance, § 489 
Termination of contract, § 404 
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Operaticm and effect—Conthmed, 

Waiver of performance, § 493 
Operation of law, discharge by, § 385 
Operative clauses, reconciliation with recitals, S 314 
Operative fitness, performance of contracts Involvim: 
§ 495, p. 1008 

Opiates, rescission of contract executed under infiu- 
ence of, return of consideration as essential. S 
439, p. 922 
Opinion, 

Denials consisting of as insufficient, § 548, p. 1180 
Difference of as ground for rescission of contract, 
§ 417 

PubUc policy changing with, § 211 , p. 568 
Representation of as fraud,' § 156 
Opposite party, prevention of performance by, non¬ 
performance as excused, § 4^ p. 967 
Options, 

Acceptance by holder as essential, § 40, n. 20 
Additional or extra work under building con¬ 
tract, compensation as recoverable in case of, 
§ 371, p. 843 

Agreement not to exercise as consideration, § 78 
Assignment, enforcement of contract for benefit 
of optionors, S 519, p. 1130, n. 22 
Building and construction contracts, termination 
of, § 399, p. 890 

Completion of contract by owner in case of aban¬ 
donment, § 612, p. 1096 
Consideration, § 71 

Construction of agreement in respect to, S 327, 
p. 768 

Continuing nature of, $ 60, p. 396 
Delay in acceptance, effect of, § 51 
Extension of, revocation thereafter, § 50, p, 897 
Forfeiture, § 407, p. 896, n. 17 
Mutuality of contract, § 100, p. 450 
Notice of election to exercise as acc^tance of 
contract, § 45, n. 39 

Release of as sufficient consideration, S 103, p. 
467 

Renewal of ccmtract, § 449 
Repudiation, rejection of, § 472, p. 978 
Revocation of offer, § 50, p. 896 
Seal, revocation when ^ven under, S 60, p. 397 
Termination of contracts, §f 396-405, pp. 887-894 
Express provisions in respect to, § 390, pp. 


Notice, S 402 

Time as of essenccj § 504, p. 1072 
Or, construction of word as used in contract, S 804 
Oral acceptance, sufficiency of, § 42, p. 381 
Oral agreement. 

Abandonment or rescission of written contract by, 
§ 388 

Gonclusiveness on failure to put in writing as in¬ 
tended, § 49, p. 393 
Merger, § 381, pp. 872-876 
Oral contracts, , , 

Agreements partly written and partly oral, S 59 
Breach of as defense to action on written con¬ 
tract, § 526 

Construction, Jury questiwis, § 618 
OonstructlOTi together with written part, S 297, p. 
713 

Declaration and agreement Kartly in writing in, S 
535, p. 1164 
Defined, I 9 


CX)NTRACT8 
Oral contracts^-Oontinued, 

Intermingling terms with distinct written con¬ 
tract, § 297, p. 713 

Pleading, aUegations in respect to, § 635, p. 1163 
Presumptions as to, § 579 
Ratification when required to be in writing, $ 
55, n. 43 

Variance in respect to pleading and proof of, $ 
572 

Oral evidence, agreement proved by, § .503 
Oral modification, written contracts, § 377 
Order, extra work done by, 

Builder’s right to compensation in case of, $ 371, 
p. 844 

Recovery of compensation as dependent on, § 371, 
p. 848 
Ordinances, 

Construction of contract with reference to, § 330, 
p. 784 

IllegaUty of agreements In violation of, $ 208 
Ordinary editions, construction of phrase as used In 
contract, | 304 
Ordinary meaning, 

Presumption as to words being used in, g 586 
Words employed in contract construed in, f 301 
Ordinary terms, law question as to meaning of, | 
620 

Original contract, admlssibiUty in evidence, S 502, p. 

1236 

Other contracts, admissibility In evidence, 6 592, p. 

1237 

Outstanding assets, construction of phrase as used 
in contract, § 304 

Overdrafts, bank’s agreement with depositor for, U- 
legaUty as against puWic policy, § 271, p. 654 
Overdue payments, acceptance of as waiver of delay 
In performance, § 60^ p. 1080 
Overhead charges, compensation under cost plus con¬ 
tract as not including, § 367, p. 827 
Overreaching, Illiterate persons, obligation as affect¬ 
ed by, § 139 

Overt act, acceptance of offer by, g 42, p. 380, n. 98 
Ownership, retention of pending performance, §§ 516, 
517 

Packing of fish, construction of agreements in respect 
to, § 327, p. 768 
Pardons, 

Oontingent fee contract for procuring, illegality 
of, g 214, p. 580 

Interference with pardoning power, Ul^ality of 
contract relath^ to> g 214, p. 579 
Parent and child. 

Child’s obligation to support parent as considera¬ 
tion, I 90 

confidential relationship, consent to contract as 
affected hy, g 132 

Duties of parent, Illegality of agreements affect¬ 
ing, g 260 

Misrepresentations as betwemi, g 149 
Moral obligation of support as consideration, g 90 
Surrender of custody of child as conslderatiotL, 
§88 

Undue Influence, 

Presumption arising from relatloiiship, g 432, 
p. 916 

Relationship as affecting, g 183 
Pari delicto, illegality In respect to contracts of pai^ 
ties not in, relief afforded, g 274 
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Parks, donations In consideration of location at par- 
ticnlar place, legality of agreement in respect to, 

I 217 

Parol, special contract resting in, § 10, p. 330 
Parol contract, 

Defined, § 10, p. 330 
Term as including, § 1, p. 311 
Parol evidence. 

Admissibility, revocation or withdrawal of offer, 

§ 593 

Fraud or mistake as provable by without plead¬ 
ing, § 558 

Illegal!^ as provable by, g 596 
Modification of contract shown by, g 098 
Written contract dependent on, g 9 
Parol modification. 

Proof of as unauthorized under declaration on 
written contract, g 577 
Sealed contracts, g 378 

Operation and effect of, S 379, p. 870 
Parol waiver, time for performance of written con¬ 
tract, g 606, p. 1080 
Part payment, 

Consideration based on, g 114 
Defective performance as waived by, g 514, p. 
1104 

Waiver of performance by, g 402, p; 996 
Part performance, 

Burden of proof as to, g 590, p. 1231 
Compensation in case of, g 367, p. 832 
Completion by other party, recovery as affected 
by, g 512, pp. 1095-1099 

Destruction of building during construction as 
authorizing recovery for, § 406, p. 963 
Mutuality of contract satisfied by, g 100, p. 400 
Original lack of meeting of minds obviated by, g 
4, p. 319, n. 74 

Prevention of complete performance by other 
party, effect of, g 511 

Proof of as not authorizlig recovery under alle¬ 
gations of performance, g 574, p. 1209 

on ground of nonperformance af¬ 
fected by, g 427 

Becovery for, gg 611, 612, pp. 1093-1099 
Partial abrogation, effect of, g 379, p. 869 
Partial alterations, building and construction con¬ 
tracts, compensation in respect to, § 371, p. 855 
Partial consideration, 

Independent covenants, g 344, p. 800 
Variance in respect to pleading and proof of, g 
673 

Partial defense, pleading as complete defense, g 548, 

p. 1181 

Partial failure of consideration, 

Effect of, g 130 
Pleading of, g 556 
Bescisslon on ground of, g 420 
Partial lUegaUty, 

Consideration, g 289, p. 677 
Effect of, g 289, pp: 674-679 
Partial repudiation, rights as to, g 416 
Partial resdlssion, rights as to, g 416 
Piertlal teminatlon, provision for termination as au¬ 
thorize, g 403 

Partial uncertainty, validity of contract in case of, g 


Parties to action, 

Name in which action to be brought, § 518, p. 1115 
Third persons, contracts for benefit of, g 519, pp, 
1117-1142 

Parties to instrument, gg 25-28 

Action as maintainable against, g 520 
Action to be brought in name of, § 518, p. 1115 
Averments as to, declaration or complaint, g 634 
Breach, stipulation as to liability in case of, g 
457 

Capacity in which bound, g 847 
Capacity to contract, necessity of, g 27 
Certainty required, g 28 
Construction by, § 325, pp. 755-765 
Description of, declaration or complaint, g 534 
Designation of, g 28 

Determination of, gg 346-355, pp. 802-813 
Divisibility as determined by construction by, g 
335 

Enforcement of contract by, g 518, pp. 1112-1117 
Intention, construction as governed by, g 295, p. 
689 

Joint and several contracts, gg 349-365, pp. 805- 
813 

Jury questions as to, g 612 
Law of forum deteimining qnestions relating to, 
g 21 

Mistake in description, g 348 
Modification with resp^ to, g 373 
Number required, g 26 
Rescission by, g 413 
Several writings showing, g 58 
Signature as determining, g 346 
Successor, liability of, g ^ 

Uncertainty resulting from failure to name, g 36, 
p. 367 

Variance In respect to pleading and proof, g 676 
Partnership, 

Consideration resting on transfer of Interest, g 76 
Construction of agreements involving financing, 
g 327, p. 767 

Dissolution of as terminating offer, g 51 
Illegality of agreements made by, g 198 
Nominate contract resulting from, g 10, p. 329 
Proof of contract as Insufficient to sustain alle¬ 
gations of individual contracts, g 576 
Past cohabitation, contracts in consideration of, le¬ 
gality, g 266 

Past consideration, gg 116-126, pp. 470-473 
Forbearance, g 116 

Former promise unenforceable by act of law, g 
123 

Liability incurred at request, g 124 
Moral obligation as, g 118 
Partial past and partial present or executory con¬ 
sideration, g 121 
Pleading of, g 536 
Pre-existing liability, g 122 
Previous request, g 117 

Previous understanding, promise in pursuance of, 
gll9 

Promise as snpported by, g 116 
Tense in which &q)ressed as showing, g 126 
Voluntarily doing what promisor is Wind to do^ 
I gl25 

Patent ambiguities, constructiim in case of, g 294, p. 
686 


V 3^^870 

Parries, arbitratioB iffoccedings, g 501, p. 1045, a 12 
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Patents, 

Illegality of agreement. 

Not to contest validity of, S 231 
To infringe, § 194 

License agreement, ancillary contract in restraint 
of trade, § 246, p. 629 

Possible Infringement of as excuse for nonper¬ 
formance, S 459, p. 949 

Hestralnt of trade, restrictions on sale and use 
of, S 231 
payment. 

Abandonment of rights as result of failure to de¬ 
mand, § 412 

Allegation of nonpayment, necessity in action on 
contract to pay money, § 546 
Averment In respect to promise of, declaration or 
complaint, § 635, p. 1165 

Certiflcate of architect. Installments 8 499 p 
1035 

Compensation, medium of, 8 869 
Conditions precedent, compliance with, 8 602, p. 
1056 

Construction of agreements in respect to, § 327, 
p. 768 

Defense of, law governing, 8 19 

Demand, § 603, p. 1067 

Extra work, time and mode of. § 371, p. 854 

Foi'feiture provision as waived by acceptance of, 

8 400, n. 45 

Indeilniteness of contract as affected by making 
of, 8 36, p. 867 

Installments, time of, 1502, p. 1057 
Part payment, ante 
Pleading defense of, 8 549, p. 1185 
Reasonable time for, 8 503, p. 1067 
Subcontractors, time of, § 502, p. 1068 
Subcontractore or materialmen, defense of non¬ 
payment in action on building contract, § 525 
Time for, 8 602, p, 1053; § 603, p. 1086 
Essence of contract, 8 604, p. 1072 
Waiver of, 

Defects In performance by, 8 614, p. 1100 
Failure to make on time, 8 506, p. 1082 
Performance, 8 492, p. 996 
Strict performance, 8 514, p. 1104 
Peculiar contracts, legality, 8 190 
Pecuniary value, consideration as not r^ulred to be 
of, 8 88 
Penalties, 

Ciovenant with penalty annexed as independent, 8 
344, p. 801 

Illegality of agreements in violation of statutes 
Imposing, 8 202 

Pending cause of action, subject matter of contract 
including, 8 29 
Pension fund, 

Implied agreement in respect to continuance of, 
8 328, p. 780, m 46 

Surrender of right to participate in as sufficient 
consideration, 810^ p. 468 

Pensions, attomey^s fee in securing, recovery of ex¬ 
cessive fee, 8 278 

Percentage classification, compensation purposes, 8 
867, p. 831 

Performance, §8 461-517, pp. 930-1112 
See, also. Breach, ante 
Ability to perform, ante 
Acc^ration of time for, 8 507 


Performance—Continued, 

Acceptance of, 8 400 

Jury question as to, § 630, p. 1297 
Acceptance of offer by, § 41, p. 374 ; 8 45 
Acceptance varying from offer as amounting to 
rejection, § 43, p. 383 

Admissibility of evidence on question of, 8 000, 
pp. 1245-1248 

Alterations as failure of, § 510 
Alternative promises, necessity, § 455 
Approval of third persons, §8 490-500, pp. 1010- 
1042 

Pleading of, 8 537 

Averment of, declaration or complaint, 8 638, pp. 
1170-1174 

Building and construction contracts, 

Admissibility of evidence as to, 8 600, p. 1246 
Approval of third persons, § 496, p. 1011 . 
Excuses for delay, 8 505, p. 1075 
Obligation in respect to, 1 451 
Reasonable time for, 8 503, pp. 1065, 1068 
Satisfaction of parties, 8 495, p. 1010 
Strict performance as essential, 8 609, pp. 
1087-1092 

Sufficiency, 8 494, p. 1002 
Sufficiency of evidence as to, 8 609, p. 1265 
Time for, § 502, p. 1054 

Essence of contract, 8 504, p. 1073 
Validity of provisions in respect to, f 210 
Variance in respect to pleadings and proof, 

8 574, p. 1211 

Waiver of, 8 491; 8 492. p. 997 
Defects, 8 514, p. 1100 
Delay, § 506, p. 1081 
Burden of proof as to, § 590, p. 1230 
Circumstantial evidence, waiver as sufficiently 
shown by, 8 609, p. 1264 
Compensation as dependent on, 8 337, p. 832 
Concurrent covenants, § 345 
Conditional promises, § 456, pp. 937-042 
Conditions precedent, § 338 
Necessity, | 466, p. 937 
Presumj^ions as to, § 503, p. 1065 
Consideration, conditions precedent, 8 456, p. 937 
Consideration as unnecessary after, § 71 
Construction contracts. 

Building contracts, ante 
Construction contracts, ante 
Defects, 

Excuse for, 8 513 

Rights and liabilities In case of, 8 515, pp. 
1106-1110 

Waiver of, 8 514, pp. 1009-1105 
Delay, 

Excuses for, § 605, pp. 1074-1079 
Ground for forfeiture, 8 407, p. 897 
Waiver of, 8 506, pp. 1079-1084 
Delivery of specified articles In discharge of con¬ 
tract, 8 366 

Demand, | 503, p. 1067 

Burden of proof as to^ 8 590, p 1232 
Necessity, § 478 
Sufficiency, 8 479 

Dependent covenants or promises, § 462 
Deviations as faflure of, $ 510 
Diligence in respect to, provisions for termina¬ 
tion as controlling, 8 385 
Discharge by, 88 886 ,393 
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PeTfomance—Contliiued, 

Election, alternative promises, § 455 
Enabling as consideration, § 87, p. 433 
Entire and severable contracts, necessity of, § 
454 

Entirety of contract arising in connection with 
question of, § 331, p. 788 
Excuses for, 

Delay, § 606, pp. 1074-1079 
Nonperformance, §§ 459-477, pp. 946-982 
Extension of time for, § 374 
Consideration, § 376, p. 861 
Fund, conditions in respect to raising of, S 456, 
p. 939 

General averment of, suflBciency, § 538, p. 1171 
Good faith, § 494, p. 1001 

Jury questions as to, § 630, p. 1296 
Satisfaction of parties, § 495, p. 1008 
Governing law in respect to, § 12, p. 337 
Guaranty of, § 494, p. 1006 
Happening of event as condition pi'ecedent, § 456, 
p. 938 

Illegal contracts, effect of, § 282 
Illegality of as affecting validity of contract, | 
190 

Implied conditions in respect to time, i 503, p. 
1066 

Implied terms,-1 494, p. 1001 
Impossible conditions. § 466, p. 938 
Independent covenants or promises, | 453 
Instructions In respect to in action on contract, 
S 638 

Jury question as to, | 630, pp. 1294-1299 
Law of place as governing construction, § 330, 
p 783 

Law questions in respect to, i 630, pp. 1294-1299 
Mode of, S 494, p. 1001 
Modlflcatlon after, | 373 
Mutual obligation created by, 1100,-p. 447 
Necessity of, SS 461-493, pp. 980-998 
N^ligence in respect to, § 494, p. 1001 
Excuse for, $ 513 
Nonperformance, ante 
Notice, conditions precedent, $ 456, p. 941 
Obligation to perform, f 451 
Occupancy or use as acceptance of, § 614, p. 1103 
Offer of, pleading, $ 638, p. 1170 
Original lack of meeting of minds obviated by, | 
4, p. 319, n, 74 

Ownership pending, §§ 516, 617 
Part performance, ante 
Place of performance, post 
Placing out of power to perform as terminating 
contract, { 430 
Plea of, § 653 

Pleading of, § 638* pp. 1170-1174 
Potestative conditions, § 495, p. 1007 
Presumption of, S 690, p. 1230 
Prevention by adverse party as affecting rig^bt 
to resdssion for nonperformance, f 424 
Prevention of by both parties, effect of, $ 467 
Proof of, * 666 

Raising of fund as condition precedent to liabil¬ 
ity, i 466, p. 939 
Readiness to perform, post 
Reasonable time for, § 603, pp. 1063-1069 
Jury question as to, i 632 


Performance—Oontlnued, 

Reasonableness, jury question as to, § 630, p. 
1296 

Reimbursement of expenditures incurred, { 361 
Request for, 

Necessity, § 478 
Sufficiency, § 479 

Rescission on ground of nonperformance, §§ 421- 
430, pp. 906-912 

Satisfaction of parties, i 495, pp. 1006-1010 
Severable contracts, necessity of, § 454 
Simultaneous performance, § 452 
Specific allegation of as unnecessary, § 638, p. 
1172 

Strict performance, §§ 608, 609, pp. 1085-1092 
Substantial performance, §§ 6Q8, 609, pp. 1085- 
1092 

Successive acts, § 462 
Sufficiency of, 494rn516, pp. 999-1110 
Sufficiency of evidence as to, S 609, pp. 1262-1269 
Tender, post 

Third persons interfering with, obligation res 1 ll^ 
ing from, | 522 

Time for, $$ 502-607, pp. 1061-1086 
Acceleration, $ 507 
Allegations as to, § 647 
Certainty of contract as requiring statement 
of, § 86, p. 370 

Compliance with requirement, § 466, p. 938 
Jury question as to, $ 617, p. 1288 
Proof of as laid, § 674, p. 1211 
Title pending, §§ 516, 517 
Unsatisfactory performance as ground for 
termination, § 399, p. 890, 

Variance in respect to pleading and proof of, J 
574, pp. 1209-1213 
Waiver of, S 491 

Burden of proof as to, § 690, p. 1232 
Delay, § 506, pp. 1079-1084 
Jury question as to, § 630, p. 1297 
Operation and effect, § 493 
Pleading, § 541 

Prevention of performance by opposite parly> 
S 468, p. 968 

Right to rescission by, $ 445 
Sufficiency of, § 492 

Evidence as to, § 609, p. 1262 
Warranty of, $ 494, p. 1005 
Win of promisor as condition precedent;, { 466, 
p. 941 

Periodical estimates, payment in accordance with, I 
498, p. 1031 

Per minas, duress, { 172 

Permit, delay caused by owner’s failure to procure, 
excuse for, $ 505, p. 1075 

Perpetration of wrong, Implied contracts not result¬ 
ing in case of, § 4, p. 320 

Perpetuity, construction conferring right in, avoid¬ 
ance of, § 398 

Personal contract, defined, § 10, p. 330 
Personal performance, necessity of, { 494, p. 1001 
Personal representative, avoidance of contract oil 
ground of insanity, 1414 

Personal services, strict performance of contracts 
involving, $ 508, p. 1086 

Personalty, law governing agreements relating to^ 
§18 
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PersL^on, undue Influence as not resulting from, S 
Petition, 

Ott contract, §§ 533^7, pp. 1164 - 

Arbitration proceeding, § 601, p. 1046, n. 12 
Photographs, construction of agreements Involvlnff I 
327, p. 769 * 

Physical condition, capacity to contract as affected 
by, § 133, pp. 479-486 

Pbys^ic^ incapacity, nonperfonnance as excused by, 

Physical transfer, delivery as reQuiring, § 64, n. 11 
Physicians and surgeons, ’ 

Illegality of contract to cure a disease, § 271, p. 
654 

Undue Influence exerdsed over patient, effect of. 
§ 186 

Place, 

Acceptance of offer, 8 42, p. 380 
Engaging in business, breach of agreement In re¬ 
spect to, § 327, p. 777 
Law of place, ante 

Public policy, determination of, 8 211, p. 668 
Tender of performance, § 484 
Place of contract, 

Allegations as to, declaration or complaint as re¬ 
quired to contain, § 535, p. 1159 
Burden of proof as to, § 581 
Determination of, | 356 
Law of as governing, § 12, p. 338 
Stipulation forbidding suit otherwise than in 
forum of, validity of, § 229, p. 606 
Variance in respect to pleadings and proof, § 676 
Place of performance. 

Acceptance varying from offer as to, rejection as 
result of, § 43, p. 383 
Determination of, § 357 
Jury question as to, § 617, p. 1288 
Law of as governing, 8 12, p. 342 ; 8 830, p. 783 
Presumption as to, 88 20,357 
Validity of contract as governed by law of, 816, 
p. 347 

Plan, defined, 8 U 
Plans and specifications, 

Adherence to as essential to substantial perform¬ 
ance, § 609, p. 1091 

Admissibility in evidence, 8 692, p. 1237 
Building and construction contracts, construction 
of, 8 327, p. 770 

Defect In maWng extra work necessary, compen¬ 
sation as recoverable by builder, 8 371, p. 
846 

Defect or mistake in as excuse for nonperform¬ 
ance, 8 469, p. 950 

Defects in performance due to, liability for, 8 616, 
P- 1107 

Delay caused by failure to furnish, excuse of, f 
606, p. 1076 

Delay lia delivery, architect’s liability for dam¬ 
ages for, 8 602, p. 1069 

Destruction of building during construction caus¬ 
ed by defect in, nonperfonnance as excused, 8 
466, p. 962 

Extra work made necessary by changes In, com¬ 
pensation as recoverable, 8 371, p. 844 
Eailure to agree on as excuse for nonperformance, 
8 469, p. .950 


CONTRACTS 

Plans and specifications—Contiimed, 

Implied warranty in respect to sufficiency, 8 329 
Performance in accordance with, 8 494, p. 1003 
Sufficiency, f 515, p. 1107 

Pleading as not required to set out, § 533, p. 1163 
Subcontractor as bound by, § 327, p. 773 
Plastering, extra work in respect to, compensation 
as recoverable for, | 3T1, p. 852, n. 95 
Pleading, 

Acceptance, allegation In respect to, § 535, p. 
1164 

Actions based on contract, §8 533-564, pp. 1154- 
1198 

Affidavit of defense, §8 548-560, pp. 11T9-1196 
Affirmative defenses, § 548, p. 1181 
Answer, §§ 548-660. pp. 1179-1196 
Argumentative denials, sufficiency, 8 548, p. 1180 
Breach, averments in respect to, §8 642-546, pp. 
1175-1179 

Breach by plaintiff, § 552 
Conclusions and opinions, denials consisting of, 8 
548, p. 1180 

Conditions precedent, averment of fulfillment of, 
8 537 

Conformity to proof, § 568 
Consideration, 

Averments as to, 8 536 
Want of, 8 555 

Date of contract, declaration as required to set 
out, 8 535, p. 1164 

Declaration, complaint or petition, §8 533-647, pp. 
1154-1179 

Defendant, rules governing, 8 548, pp. 1179-1183 
Demand or request, averments as to, 8 639 
Duress, defense of, 8 558 
Evidence admissible under, § 567 
Failure of consideration, § 556 
. Findings in action on contract following form of, 
§642 

Fraud, defense of, 8 558 
Illegality, §§ 557-559, pp. 1192-1196 
Consideration, | 559 

Instructions as required to conform to, 8 633, p. 
1304 

Invalidity of assent, §8 557-559, pp. 1192-1195 
Issues, 8$ 665-567. pp. 1198-1201 
Law of forum as determining form of, § 21 
Manner of assigning breach, 8 544 
Mistake, defense of, 8 558 
Modification, 8 535, p. 1165; § 561 
Nonperformancer excuse for, 8 548, p. 1180 
Notice, necessity of, § 540 
Parol contemporaneous agreement, defense of al¬ 
teration by, 8 550 

Partial defense as complete defense, { 548, p. 1181 
Partial failure of consideration, 8 556 
Parties to instrument, description and averments 
as to, 8 534 

Performance, §8 538,563 

Promise, allegations as to, 8 636, p; 1165 

Rejoinder, § 564 

Replication, § 562 

Reply, 8 563 

Rescission, | 551 

Statement of contract or promise, auction ot 
8 535, pp. 1157-1166 
Tender, 8 553 

Time for performance, | 647 
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Pleading^-Oontliiaed, 

Undue influence, § 558 
Variance, §§ 568-577, pp. 1201-1216 
Waiver, § 651 

Perfoimance, § 641 
Want of consideration, § 555 
Pledge, 

Accessory contract in respect to, 8 10, p. 328 
Ancillary contract In restraint of trade, illegality, 
8 246, p. 629 

Construction of agreements respecting, § 327, p. 
769 

Plumbing, extra work In connection with, compensa¬ 
tion as recoverable for, 8 371, p. 852, n. 91 
Plumbing contracts, performance to satisfaction of 
parties, S 495, p. 1010 

Police power, validity of contract as subject to, 8 24 
Political influence, agreement to exert as violative of 
public policy, 8 213, p. 575 

Popularity conte^ Ul^allty of agreement in respect 
to, 8 196, ri. 21 

Positive law, lU^ality of agreements in violation of, 
88 191-210, pp. 545-562 

Positiveness, acceptance of offer as requiring, 8 
p. 381 

Possession, waiver of defects in performance ‘by, 8 
614, p. 1102 

Possibility, implied contract as not arising from, 8 
4, p. 318 

Post, acceptance of offer by, sufficiency, 8 52, p. 403 
Post-nuptial contracts, legality of, 8 235, p. 620 
Potestative condition. 

Lack of mutuality of obligations creating, f lOO, 
p. 446, n. 8 

Performance, 8 495, p. 1007 
Power of attorney, waiver of as sufficient (Kmsldera- 
tion, 8 103. p. 457 
Practical construction. 

Consideration of, § 325, pp. 755-765 
Evidence of as admissible when contract am¬ 
biguous, 8 597 

Precedents, public policy as determined by, 8 211, p. 
567 

Pre-existing liability, past consideration, sufficiency 
as, 8 122 

Preferences, construction of agreements in resipect to, 
8 327, p. 769 

Preferred salary contracts. Illegality as ousting courts 
of jurisdiction, 8 230, p. 609, n. 99 
Prejudice, 

Admissibility of evidence as determined by, 8 592, 
p. 1236 

Variance as dependent on, 8 568 
Preliminary negotiations. 

Construction in accordance with, 8 322 
Correspondence in respect to as not resulting in 
binding contract, § iS, p. 401 
Distinction from contract, 8 49, p. 390 
Merger in written contrad:, 8 381, pp. 872-876 
Modification in accordance with, 8 374 
Premature action on contract, effect of, § 532 
Premature tender of performance, 8 ^ 

Preparation of instrument, construction against pa]> 
ty preparing, 8 324, pp. 761-755 
^Preponiderance of evidence, 

BstalfliShment of case by in action on contracts, 
9579 

Praud as suffiddifly established by, 8 605, p. 1258 


Preponderance of evidence—Continued, 

Dlegallty as sufficiently shown by, § 606 
Modification as sufficiently shown by, 8 307 
Recovery on contract as requiring, § 608 
Rescission as sufficiently shown by, 8 308 
Presumptions, §§ 678-691, pp. 1216-1234 
Ambiguity, § 586 
Assent, § 136 

Blanks in writing, authority to fill, 8 35 
Breach of contract, § 590, p. 1233 
Capacity to contract, § 684, p. 1222 
Compensaticm, 8 331 

Conditions precedent, performance, 8 503, p. 1065 
Consent, reality of, § 684, pp. 1222-1226 
Consideration, 8§ 73,583 

Seal as giving rise to, 8 72 
Constmction, validity, § 686 
Date of contract, § 681 
Delivery of contract, § 6S1 
Donee beneficiaries, ratification or assent to con¬ 
tract, 8 519, p. 1133 
Execution of Instrument, § 581 
Existence of contract, 8 679 
Extra work, consent to, 8 591 
Forfeiture, 8 407, p. 896 
Fraud, 8 684, p. 1224 

Fiduciary relationship creating, 8 154 
Omission of revenue stamps, 8 38 
Governing law, 8 20 

Gratuitous nature of support furnished or serv¬ 
ices rendered, 8 46 
Implied contracts, 8 4, p. 318 
Inability to read contract, § 139 
Joint and several contracts, liability, 8 854 
Joint Interest or liability, § 687 
Knowledge of, 

Contents of contract, 8187, p. 489 
Illegality, 8 585 

Law of forum, as controlling, § 21 
Legality, 8 535, p. 1160; § 585 
Meaning of words use(i § 298, p. 702 
Oral contracts, 8 535, p. 1164 
Performance, 8 590, p. 1230 
Place of execution, 8 581 
Place of performance, 8 357 
Pleading of as essential, 8 535, p. 1160 
Price not stated In contract, § 36, p. 369 
Reality of consent, 8 584, pp. 1222-1225 
Reasonableness of contract, § 319, p. 741, n. 61 
Renewal of contract, § 449 
Revenue stamps, affixing of, 8 68 
Stipulations, dependency, 8 686 
Third persons, benefit of contract, 8 682 
Time as of essence of contract, 8 504, p. 1074 
Undue influence, § 584, p. 1225 

Parental or qnasi-parental r^tionshlp, 8 482, 
p. 916 

Validity oS. omtract, 8 586 
Prevention of performance, 

Admissibility of evidence as to, 8 600, p. 1246 
Allegation of performance as authorizing proof 
of, 8 674, p. 1210 

Jury questions as to, 8 630, p. 1298» n. 54 
Mistake resulting in, nonperformance as excused, 
8 468, p. 968 

Nonperformance as excused by, 8 468, pp. 966-970 
Previous understanding, prmnlse In pursuance of, 
past consideration supporting; { 119 


1390 



INDEX TO CONTRACTS 


Pri<M, 

Acceptance varying from offer as amounting to 
rejection, ( 43, p. 388 

Construction of contracts to malntdn, § 327, p. 
775 

Reference to as essential to certainty of contract, 

§ 36, p. 369 

Variance between pleading and proof as to, ma¬ 
teriality, S 571 
Prima facie evidence, 

Consideration, § 72 
Statement of, $ 73 

Principal and agent, I 

Enforcement of contract made by agent without 
disclosing agency, $ 519, p. 1120 

Liability for wrongful acts of agent, legality of 
contract relieving principal from, § 271, p. 
654 

Misrepresentation as between, § 149 

Variance In respect to pleading and proof of con¬ 
tract through medium of agent, S 676 
Principal and surety. 

Completion of contract by surety, title to mate¬ 
rials, I 516 

Duress of principal as affording defense to sure¬ 
ty, S 179 

Principal contract, deftned, 5 10, p. 380 

Printed conditions, admissibility in evidence, § 5^ 

Printed foims, construction agdnst party preparing, 

§ 324, p. 754 

Printed provisions, writing as controlling, § 310 
Printing agreement, construction of, S 327, p. 767 


Progress certificates, payment In accordance with, { 
498, II. 1031 
Promise, 

Acceptance of offer by, 5 41, p. 373; M5 
Allegation of, declaration or complaint in action 
on contract, $ 533, pp. 1157-1161 
Averment as to, declaration or complaint, 8 53o, 
p. 1185 

Consideration, 

Based on, §§ 110-115, pp. 463-470 
Supported by, § 97 
Defined, 8 1, p. 312 
Express contract as requiring, { 3 
Forbearance, consideration based on, § 103, p* 
458 

Marriage, consideration based on, 8 85 
Offer of promise for, § SO, p. 384 
Spedific words as unnecessary, 8 P* 

Promisee, 

Defined, 8 1, P. 314 * . «« 

Interest of as determining nature of right, 8 
Joint and several contracts, 8 356 
Joint contracts, § 358, p. 810 
Several contracts, 8 31^ 

Promisor, 

Defined. 8 1, P- 314 
Joint and several contracts, 8 365 
Joint contracts, § 353, p. 808 
Several contracts, 8 352 * . * 

Promissory expressions, existence of as snfficient to 
turn into contract, 8 46 
Promoters, illegality of agreements by, 8 Iw 
Promotions, construction of agreements in respect to. 


Prior contracts, 

Admissibility In evidence, 8 592, p. 1238 
Illegality of sobsequent agreement as affecting, 8 
287 

Private contract, defined, 810, p. 830 
Private counsel, aid in criminal pi-osecutlon, employ¬ 
ment of as contrary to public policy, § 227 
Privity of contract, . « 

Essential element of cause of actton, 8 P- 
1112 

Sufidciency of evidence as to, 8 6W. P-1254 

General offer of, acceptance, 8 40 

Offer of as maturing into contract In favor <h 
successful contestant, 8 46 
Procedure, 

Arblti-ation, 8 501, pp. 10^1061 - - 

Iaw of foriun as determining mode of, 8 
Procuretion, signature affixed by, vali^ty of agree¬ 
ment, § 62, p. 418 , 

Production of evidence, contract for as against pub¬ 
lic policy, 8 226 

Profe^^ejjt restricting right to engage in, validity 

Construction of contracts relating to practice of, 
8 827, p. 775 

Profits and losses, tn di- 

Oonstniction of agreements ^ ® 

vision or share of, 8 327 , 

Illegal contracts, dlvisimi of spoils, 8 277 

or awao as consiaera- 

of jurisdiction, 8 280 , p. 609, n. 99 


8 827, p. 768 

Promptness, rescission of contract, 5 
Proof, 

Action on contract, 8 566 
Conformity to pleadings, § 688 
Consideration, necessity of, 8 638 
Judgment as required to conform to, actions on 
contract, 8 6^ 

Property, duress of, 8 177 __^ 

Properly not in esse, subject matter of contract 

eluding, 8 29 , 

Property rights, separation agreement providing for. 
Illegality, 8 286, p. 620 

^^^^A^ptance of as sufidcient to create contract, i 
46 

AdmlssibiUty In action on contract, 5 
Construction together with final contract, { 322 
Defined, 8 1. P- 312 
Prospectus, acceptance of as snfficient to create con- 

ProJutiSi.^egallty of contraots retattog to. i 2M 

^""^tanoa of boDdtog onto «* «ot of 
defects to performance, ) 6W, 

Occupancy under as acceptance of perfoimaiice. 
i SM, p. 1108 

Oo^itions precedent created l)y, i 888 
Construction of, 8 343 

purpose of Influencing, 8 217 
Public contract, 

Defined, 810, P. 380 
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Public contract—Contliiued, 

lUesrallty of agreement in reject to obtaining, 
§ 215, pp. 580-583 

Practical construction of, § 326, p. 762 
Public decency, ill^ality of contracts in violation 
of, § 266 
Public enemies, 

Illegality of contracts aiding, § 270 
Nraperformance as excused by act of, { 463, p. 
(163, n. 15 

Public exhibition, ressponse to proposal for exhibitors 
to show wares at as creating agreement, § 46, p. 
390 

Public morals, contracts offending as unenforceable, 
§ 16, p. 348 
Public officers, 

Deceiving, Illegality of agreements tending to, § 
221 

Fees or emoluments, iU^ality of s^reements in¬ 
terfering with, § 220, pp. 688-691 
Illegal contracts, recovery on quantum meruit, § 
282 

Interest in contracts for furnishing supplies, etc., 
iUegality, § 215, p. 581 

Public offices, location of, illegality of agreement for 
purpose of influencing, § 217 
Public policy. 

See, also, Illegality, ante 

Administrative action, agreements for purpo% 
of Influencing as contrary to, § 214, pp. 677- 
580 

Antenuptial agreements as contrary to, S 235, p. 
619 

Appointment to office, agreements tending to in¬ 
fluence or procure as contrary to, $ 219 
Arbitration agreements as contrary to, S 230, p. 
610 

Bail, agreements respecting as contrary to, § 227 
Betting on elections as contrary to, § 218 
Breach of official duty, agreements inducing as 
contrary to, S 221 

Burden of proving invalidity as in contravention 
ot, I 686 

Change in as not affecting contract theretofore 
executed, $ 24 

Gmnpensation of public officers, agreements re- 
spectii^ as contrary to, § 220, pp. 588-591 
Contingent fee contracts as contrary to, § 213, p. 
676; § 214, p. 678 

Contracts contrary to as unenforceable, § 16, p, 
348 

Contracts in violation of, subsequent (fliange in 
law as not legalizing, f 23 
Course of Justice, agreements interfering with as 
contrary to, §| 223-232, pp. 594-614 
Criminal prosecutions, agreements relating to as 
contrary to public policy, § 227 
Custody of children, separation agreement pro¬ 
viding for as contrary to, § 236, p. 619 
Customs and usages as determinative of, § 211, 
p. 566 

Defined, S 211, p. 563 

Divorce, agreement reg)ecting as contrary to, § 
235, p. 616 

Blectlons, agreements interfering with as con¬ 
trary to public policy, {218 
Bnoouraglng litigation, agreements as contrary 
to,|224 


Public policy—Continued, 

Evidence, contracts for production or suppres¬ 
sion of as against, § 226 

Excessive fees for public officers, agreement as 
contrary to, § 220, p. 591 

Executive action, agreements for purpose of in¬ 
fluencing as contrary to, § 214, pp. 677-680 
Executors and administrators, agreements relat¬ 
ing to appointment as contrary to, § 219 
Fees or emoluments of public officers, interfer¬ 
ence with as contrary to, § 220, pp. 588-691 
Foreign states, agreements in violation of laws 
of as contrary to, § 269 

Forfeiture as not contrary to, enforcement of, § 
407, p. 896 

Fraud on court, agreement tending to work as 
contrary to, § 232 

Government, illegality of contracts Interfering 
with administration of, §§ 212-222, pp. 573- 
594 

Guaranty contracts as contrary to, § 221 
Illegality of agreements contrary to, § 190; §$ 
211-271, pp. 663-655 
Pleading, § 559 

Indemnity contracts as contrary to, § 221 
Intention controlling constmction unless In con¬ 
travention of, § 295, p. 692 
Interference with legislative action as contrary 
to, S 218, pp. 673-677 

Intervention of court required by in respect to 
illegal contracts, § 278 

Jurisdiction of courts, contracts ousting as con¬ 
trary to, S 229, p. 603 

Jury question in respect to validity as in con¬ 
travention of, § 615 

Legislative action, interference with as viola¬ 
tive of, § 213, pp. 673-577 
Liberty of person, agreement depriving of as con¬ 
trary to, § 264 

Limitation of actions, agreement to waive stat¬ 
ute as contrary to, S 231 

Litigation, agreements encouraging as contrary 
to, f 224 

Local Improvements, agreements for consent or 
opposition to as contrary to public policy, 
$216 

Location of public offices, buildings, etc., agree¬ 
ments in respeot to as contrary to public pol¬ 
icy, § 217 
Marital rdations. 

Agreement to resume as iK>t contrary to, § 
286 

Agreements affecting as contrary to, $$ 233- 
237, pp. 616-622 

Mercenary promotion of marriage, agreements as 
contrary to, $ 233 
Modification in violation of, $ 873 
Neglect of official duty, agreements inducing as 
contrary to, $ 221 

Parent and child, agreements affecting duties of 
parent as contrary to, § 260 
Patents, contract not to contest validity as con¬ 
trary to, § 231 

Production of evidence, contracts for as against, 
$226 

Public officers, Interference with fees or emolu¬ 
ments as contrary to^ $ 220, pp. 588-591 
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Public policy—Oonttnned, 

Public seiTice corporations, agreements interfer- 
^ with duties to public as contrary to, § 

Quasi public corporations, interference with du¬ 
ties of as contrary to, § 222 
Sates of public utilities, contract as contrary to, § 

222 . 
Eeceivers, agreements respecting appointment as 
contrary to, § 219 

Eesignatlon from office, agreement to in¬ 

fluence or procure as contrary to, § 219 
Eestralnt of trade. 

Agreements as contrary to, §§ 238-258, pp. 
622-642 

Detriment to public interest as respects agree¬ 
ments contrary to, § 249 

Eestrictions on marriage, agreements as contrary 
to, § 238 

Eewards for conviction for election offenses, of¬ 
fers as not contrary to, § 218 
Separation, agreement as contrary to, § 235, p. 

618 

Sexual immorality, agreements relating to as con¬ 
trary to public policy, § 266 
Sources, § 211, p. 565 

Stifling competition for public works, agreements 
as contrary to, § 215, pp. 580-683 
Suppression of evidence, ccmtracts for purpose of 
as against, § 225 

Third persons, agreements affecting duties to¬ 
ward as contrary to, § 259 
Traffic in offices, agreements as contrary to, S 
219 

Trust officers, agreement respecting appointment 
to as contrary to public policy, § 219 
Union labor, agreement for employment of as con¬ 
trary to, § 267 

Witnesses, agreement to testify as against, S 225 

Public property, compensation for use of, illegality of 
agreement with public employee for, § 220, p. 

591 

Public service, illegality of contracts tending to in¬ 
jure, S 212 

Public service corporations, illegality of contracts 
interfering with performance of duties to public, 

§ 222 

Public work, 

Arbitration in respect to contract involving, f 
498, p. 1032 

Stifling competition for. Illegality of agreement, 

§ 215, pp. 680-683 

Published price list, acceptance of as sufficient to 
create contract, § 46 

Publishing agreements, construction of, I 327, p. 769 

Punctuality, performance, S 502, p. 1062 

Punctuation, 

Conditions as controlled by, S 337 
Construction in accordance vrtth, § 306 

Punishment, continuing proceeding as consideration, 

§ 87, p. 433 

Quallflcations, arbiters, building and construction con¬ 
tracts, § 498, p. 1020 

Quality, acceptance varying from offer as amounting 
to rejection, § 43, p. 384 

Quantity, acceptance varying from offer as amount¬ 
ing to rejection, $ 43, p. 384 
17CJ.S.-8d 1393 


Allegation of performance as not authorizing re¬ 
covery on, § 574, p. 1210 

Architect’s certificate as not essaitial to recov¬ 
ery on, § 409, p. 1036 

Building and construction contracts, recovery on, 

§ 523, p. 1147 

Destruction of building during course of con¬ 
struction as authorizing recovery on, $ 466, 
p. 963 

Ille^ contracts, recovery on, § 282 
Partial performance as authorizing recovery on, 
§511 

Pleading falling to disclose express or implied 
contract, § 569 

Preponderance of proof required, § 609, p. 1269 
Proof of as not authorizing recovery on express 
or special contract, § 569 

Eailroad construction contracts, recovery on, $ 
523, p. 1148 

Eecovery on after rescission, building and con¬ 
struction contracts, § 440 
Substantial performance warranting recovery on, 

§ 508, p. 1086 

Sufficiency of evidence, § 609, p. 1269 
Variance in action on, § 569 
Quantum valebat, architect’s certificate as not essen¬ 
tial to recovery on, § 499, p. 1036 
Quasi contracts, 

Defined, § 0, pp. 322-325 
Implied in law, | 4, p 317 
Quasi public corporations, 

Duties owed public, illegality of agreements re¬ 
specting, § 261 

Illegality of agreements of, § 261 
Interference with duties to public, illegality of 
contracts tending to result in, § 222 
Questions for jury. Jury questions, ante 
Questions of law. Law questions, ante 
Bailroads, 

Breach of construction contract, prevention of 
performance operating as, § 469 
Capacity to contract, § 27 
Construction contracts, 

Arbitration of disputes, § 497, p. 1014 

Proceedings and determination, § 498, pi 
1022 

Breach, damages as recoverable, } 523, pu 
1148 

Implied contracts, § 4, p. 321 
Batification of, § 27 

Contracts in restraint of trade, detriment to pu]>- 
lic interest, § 249 

Contracts interfering with duties to public, il¬ 
legality, § 222 

Duties owed public, Ul^ality of agreements re¬ 
specting, § 261 

L^lation necessary for construction, agree¬ 
ment to obtain as violative of public policy, 
fi 213, p. 674 

Prevention of performance of construction con¬ 
tract, nonperformance as excused by, § 468, 
p. 969 

Switching facilities, third person’s right to en¬ 
force agreement to furnish, S 519, p. 1142 
Tickets, acceptance of as agreement to terms 
therein, § 41, p. 377 
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Rains, delays caused by, additi(Hial time as liable for, 
§ 502, p. 1063 

Random statements, Implied contract resulting from, 
g 4, p. 820 

Rape, compromise or settlement of prosecution for, il¬ 
legality, § 228 

Rates, public utilities, illegality of contracts in re¬ 
spect to, § 222 
Ratification, 

Burden of proof as to, § 584, p. 1223 
Consideration, § 71 

Construction contracts, railroads, § 27 
Defective instruments^ § 69 
Duress, contract obtained by, § 169 
Executory contracts, consideration -as essential, 
§ 376, p. 862 

Extra work, compensation recoverable in case of, 
§ 371, p. 851 

Fraud, contract induced by, § 165, p. 520 
Illegal contracts, § 279 
Mistake, contract entered into by, § 135 
Oral contract, § 65, n, 43 

Rescission on ground of mistake as precluded by, 
§ 446 

Signature^ $ 62, p. 413 

Third persons, acceptance of benefits operating as, 
1521 

Undue Influence, contract Induced by, 180, 418 
Void contract as not subject to validation by, | 
10, p. 331 

Voidable contract, § 10, p. 332 

Mental incapacity creating, g 133, p. 485 
Readiness to perform, 

Admissibility of evidence on question of, S 600, p. 
1245 

Burden of proof as to, 5 590, p. 1282 
Jury question as to, g 6^, p. 1299 • 

Plea of, g 554 
Pleading, g 538, p. 1173 
Proof of, g 586 
Reading document. 

Effect of failure, g 137, p. 487 
Fraudulent representations indudn^ Signing with¬ 
out, g 138 

Illiterate persons, g 139 
Real property. 

Covenants restricting use of, illegality, g 271, p. 
652 

Law governing contracts rdatlng to, g 17 
Offer to buy or sell, termination of, g 51 
Seal, conveyances as required to be under, g 63 
Reality of consent, gg 132-188, pp. 478-544 
Admissibility of evidence as to, g 595 
Burden of proof, g 584, pp. 1222-1225 
Jury questions, g 614 

Sufficiency of evidence as to, g 605, pp. 1258- 
1259 

Reason, construction In accordance with, g 319, pp. 
739-742 

Reasonable compensation, 

Building and construction contracts, g 367, pi 825 
Implied contract to make, g 4, p. 321 
Reasonable time, 

Acceptance of offer, allegation of as sufficient, g 
.535, p. 1164 

Ebc^rafiou of offer, g 61 

Sitra work, performance of, g 506, p. 1078 


Reasonable time—Continued, 

Performance^ § 503, pp. 1063-1069 
Allegations as to, § 547 
Jury question as to, g 632 
Rescission within, | 431 
Reasonableness, 

Jury question in respect to, § 610 
Performance to satisfaction of parties, g 495, p. 
1008 

Practical construction, g 325, p. 761 
Restraint of trade, illegali^ of contract as de¬ 
pendent on, gg 246-255, pp. 627-640 
Tests of reasonableness, g 247 
Reasons, construction, consideration of, g 294, p. 688 
Rebates, Ulegality of insurance contract in viola¬ 
tion of statute imposing penalty for granting, g 
202, XL 83 
Receipt, 

Consideration of In construction of contract, g 
326, p. 764 

Revenue stamps as not required, g 63 
Writing in form of as contract, § 57 
Receivers, 

Appointment, illegality of agreement In respect 
to, g 219 

Illegality of agreement, g 198 
Recrfvership, 

Breach of contract as result of, g 471 
Discharge of contract by, g 467, n. 14 
Reciprocal promises, bilateral contract resulting from, 
§8 

Reciprocal rights, discharge of contract by death of 
parties, g 465 
Recitals, 

Consideration, g 73 

Dedaration or complaint, statements by way of 
as averments of terms of contract, g 536, p. 
1159 

Operative clauses as not controlled by, g 314 
Recognizance Bail, ante 
Record, 

Contract of defined, g 10, p. 329 
Term as Including, g 1, p. 311 
Recordation, compliance with statutory requirements 
for, g 67 
Recoupmeit, 

Bread! by plaintiff taken advantage by plea of, 
§552 

Building and construction contracts, actions on, g 
648, p. 1182 

Burden of proof as to, g 591 
Instructions as to in action on contract, g 639 
Set-off and counterdalm, post 
Redemption, 

Conveyance of right of as consideration, g 76, n. 
42 

Waiver of right of as sufficient consideration, g 
103, p. 467 

Reference, settlement of disputes, provision for, g 
497, pp. 1013-1018 
Reformation, 

Misrepresentation as ground for, g 162 
Mistake authorizing, g 142 

Refund, construction of word as used In contr ac t, g 
804 

Refuse, construction of agreements for use of, g 827, 
p. 770 
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Refusing instructions, actions on contracts. I 633, n 
1302, n. 16 V 

Registered mail, termination of contract by, com¬ 
pliance with provision for as essential, i 402, n. 

Rejection, 

Mutuality of obligation as affected by right of. § 
100, p. 451 

Offer, termination by, § 51 

Rejoinder, maintenance of defense made by plea, § 
564 

Related contracts, time as of essence, $ 504, p. 1072 

Relationship, 

Beneficiary’s close relationship to promisee as 
affecting right to enforce contract, § 510, p, 
1120 

Intention to pay for services as dependent on, § 
46 

Love and affection as consideration requiring, § 
91 

Relatives, 

Fraud In respect to transactions between, pre¬ 
sumptions, § 584, p. 1224 
Threats to as duress, § 179 

Release, 

Consideration as essential, $ 376, p. 862 
Modified agreement, § 376, p. 863 
Construction of agreement in respect to, { 327, 
p. 760 

Joint promisors, effect of, f 363, p. 809 
Pleading defense of, $ 549, p. 1185 
Third persons, consideration based on, § 103, p. 
457 

Relevancy, Instructions in action on contract, S 633, 
p. 1303 

Relief, 

Forfeiture pro^slons, $ 410 
Illegal contracts, S 272, p. 659 

, Intervention required by public policy, 8 
278 

Law protecting one party, 8 278 
Parties not in pari delicto, 8 274 
Persons not sui juris, 8 278 
Reliance on lll^^al transaction as essential, 
8 276 

Relinquishment of defenses, consideration based on, 
8 109 

Remedies, 

Building and construction contracts, 8 523, p. 
1147 

Enforcement of contract, 8 523, p. 1145 
Exclusion in contract as required to be definite 
and positive, 8 36, p. 867 
Fraud, contracts induced by, 8157 
Governing law in respect to, 8 21 
Misrepresentation, 8 152 
Mistake, 8146 

Mutuality of as essential to mutuality of obliga¬ 
tions, 8 100, p. 447 

Renewal, 

Gonsideratiion in construction of contract, 8 825) 
p. 764 

Construction of. 

Agreement, 8 327, p. 769 
Word as used in contract, 8 304 
Mutuality and certainty as dependent on orig¬ 
inal, 8 374 

Option In reject to, 8 449 


Renewal—Continued, 

Presumption as to, 8 449 
Tender of performance, § 4fS 
Rental agreement, destruction of building In which 
to be installed as no excuse for nonperformance, 

§ 466, p. 060 

Renunciation, breach resulting from, 8 472, pp. 973- 
979 

Repair contract, implied obligation of, 8 328, p. 779, 
n. 40 

Replication, 

Departure, § 562 

Plea of confession and avoidance, 8 562 
Pleading subsequent to, 8 564 
Reply, 

Necessity and sufficiency, action (m contract, 8 
563 

Waiver set up by, § 563 
Representations, 

^alse representations, ante 
Misrepresentation, ante 

Representative capacity, liability of one contracting 
in, § 347 

Representative liability, sufficiency of evidence as tos 
§ 604, p. 1254 
Repudiation, 

Acceptance of, compelling, 8 472, p. 978 
Allegation of performance as unnecessary In case 
of, § 638, p. 1170 

Ck>mplet!on of contract by promisee, 8 472, p. 
078 

Contractual limitation in respect to time to sue 
as not applying to actions based on, 8 531 
Divisible contracts, nonperformance as excused 
by, 8 475 

Election as between alternative provisions as pre¬ 
cluded by, 8 455 

Evidence of as inadmissible on allegation of i)ei> 
formance, 8 574, p. 1210 
Executed contracts, § 887 
Ill^al contract, elfect of, § 275 
Jury question as to, 8 630, p. 1298 
Law question as to, § 630, p. 1298 
Option to reject, 8 472, p. 978 
Partial repudiation aa not permitted, 8 416 
Rescission as justified in case of, 8 4^ 

Time for performance, effect of, 8 472, pp. 973-980 
Withdrawal of, 8 472, p. 979 
Repugnant conditions, effect of, 8 341 
Request, 

Consideration executed on as supporting promise, 
896 

Extension of contract, 8 450 
Extra work under building contracts, compensa¬ 
tion as dependent on making of, 8 371, p. 843 
Incurring legal liability at, past consideration, 8 
124 

Past consideration executed on, 1117 
Performance, 

Necessity, 8 478 
Sufficiency* 8 479 
Pleading of, 8 5^ 

Necessity, 8 585, p. 1160 
Requisites, 81 53-69, pp. 406-419 
Resale, restrictions on aa restraint of trade, 8 253 
Rescission, |8 413-448, pp. 899-930 

Abandonment of contract justifying, 8 429 
Acceptance of, 8 435 
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Sescission—Continued, 

Accnied rights and obligations, effect of, § 392 

Action for breach in case of, § 441 

Acts constituting, § 434 

Affirmative act ns essential to, $ 434 

Agreement, form of, § 388 

Anticipatory breach as authorizing, § 472, p. 973 

Appraisal contracts, § 413 

Assent as essential, $ 380 

Invalidity as ground for, $ 418 
•breach as ground for, §§ 421-430, pp. 906-fll2 
Default of parties rescinding as affecting, § 
423 

Dependent covenants, § 425 
Independent covenants, § 425 
'^ime of rescission, f 433 
Waiver of right, § 447 
Building and construction contracts, 

Assent as essential, § 389 
Fraud as ground for, S 418 
Mutual agreement, S 387 
Nonperformance or breach, § 422, p. 908 
Waiver of right, § 443 
Burden of proof as to, § 589 
Oancellatlon distinguished, § 413 
Commencement of suit as notice, § 435 
Conditions precedent, §§ 430-439, pp. 919-924 
Consideration, 

Agreement as required to be based on, § 391 
FaUure of, § 420 
Inadequacy of, S 419 

Return of as essential, § 439, pp. 921-924 
Defense of, pleading, $ 551 
Delay in performance as ground of, S 422, p. 907 
Demand, condition precedent, § 437 
Duress as ground for, § 418 
Third persons, § 415 
Time of rescission, § 432, p. 916 
Waiver of ri^t, § 446 
Earnings under contract, recovery of, S 442 
Election, 8 435 

Conclusiveness, 8 448 
Fraud, 8 418 

Election of remedies, 8 422, p. 907 
Expenditures, recovery of, 8 442 
Failure of consideration, 

Formal notice as not essential, § 435 
Ground for, 8 420 

Forfdture, provision for distinguished, 8 406 
Formal notice as not essential, § 435 
HFraud as ground for, 88167,418 
Third persons, 8 415 
Time for rescission, 8 432, p. 914 
Waiver of right, § 445 
'^Grounds for, 88 417-430, pp. 901-912 
Habitual drunkenness as ground for, 8 418 
Hardships as ground for, 8 417 
lU^al contracts, discovery of Illegality by party 
unaware of illegal intention, 8 291 
Implied contracts as resulting in case of, 8 5 
Inability to perform as ground for, 8 422, p. 907 
Inadequacy of consideration as ground for, 8 419 
Insanity as ground for, 8 418 
Personal nature of right, § 414 
Intoxication as ground for, 8 418 
Tl^ of resclBsion, 8 432, p. 917 
Invalidity of assent as ground for, 8 418 
Time of rescission, § 432, pp. 918-917 


Rescission—Continued, 

Invalidity of assent as ground foi>-Contlnued, 
Waiver of right, 8§ 444-446 
Joint and several contracts, 8 389 
Jury question as to, 8 929 
Justification, jury question as to, 8 629 
Laches, § 432, p. 915 

Loss of right, § 443 ^ 

Misrepresentation as ground for, 8 152 
Mistake as ground for, §8135,418 
One party only, § 143 
Time of rescission, § 432, p. 916 
Waiver of right, 8 446 
Mode of, 8 434 
Motive, Immateriality, § 413 
Mutual mistake as ground for, 8 418 
Mutual rescission, ante 
New contract operating as, 88 394,395 
Nonperformance, notice of intention not to per¬ 
form as authorizing, 8 428 
Nonperformance as ground for, 88 421-430, k). 
906-912 

Default of parties rescinding as affecting 8 

423 

Partial performance as affecting right, § 427 
Prevention of performance by other party, 8 

424 

Time for, 8 433 

Waiver of full performance as affecting right, 
8 423 

Waiver of right, 8 447 
Notice, § 435 

Obligations abrogated by, 8 440 
Offer and acceptance, 8 389 
Operation and effect, 88 392, 440-442 
Oral agreement, 8 388 

Paitial failure of consideration as ground of 8 
420 

Partial rescission, 8 416 

Parties against whom rescission permitted, 8 416 
Parties entitled to, 8 414 
Pleading of, § 551 

Preponderance of evidence as sufficient to show. 
8 608 

Promptness as essential, 8 431 
Reasonable time for, 8 431 ' 

Repudiation of contract Justifying, 8 429 
Restoration of consideration, enforcement of ob¬ 
ligation, 8 442 

. Restoration of status quo, 8 438 

Return of consideration as essential, 8 439, pp. 
921-924 

Revival of contract after, 8 440 ■ 

Mutual consent, 8 392 
Right of, 8 387 

Sealed contracts, oral agreement, 8 388 
Status quo, restoration of as condition precedent, 
8 438 

Subcontract, default on part of original contras 
tor as ground for, 8 422, p. 908 
Substantial nonperformance or breach as ground 
for, 8 422 

Sufficiency of evidence to show, 8 608 
Tender, condition precedent, 8 437 
Third persons, 

Contracts for benefit of, 8 390 
Bight to enforce contract for benefit of as 
affected by, 8 519, pi 1138 
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Time for, §§ 431-433, pp. 913-917 
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Transferee or assignee, § 414 
Undue Influence, $ 418 
Time for, $ 432, p. 916 
Voidable contracts, effect of, § 440 
Waiver of right, §§ 443-448, pp. 926-029 
Operation and effect, § 448 
Want of consideration as ground for, § 420 
Res gestae, circumstances considered part of as ad¬ 
missible in action on contract, § 594 
Residence, place of performance as determined by, § 
357 

Resignation from office, illegality of contracts tend¬ 
ing to influence or procure, § 219 
Respectable and commendable burial, construction of 
phrase as used In contract, $ 304 
Restoration of status quo. Status quo, post 
Restraint of trade, 

Certainty of contract, illegality as dependent on, 

§ 256 

Classification of valid contracts, § 238 
Consideration for contract, ille^lty as affected 
by, § 257 

Construction of contracts in, fi 327, p. 774 
Employment contracts, iU^ality, § 254, pp. 636- 
639 

Illegality of agreements In, S§ 238-258, pp. 622- 
642 

Certainty of contract, § 256 
Consideration for contract as affecting, S 
257 , 

Detriment to public interest as affecting, § 
249 

Distinctions, § 240 
General restraint, S 241 
Incidental covenants, § 246, p. 829 
Lessening competition, $ 250 
Liberty of doing business restricted by, § 
255 

Limitation as to time and space, S 241 
Motive of parties, f 248 
Partial illegality, § 289, p. 678 
Partial restraint, § 241 
Reasonableness of restraint, $§ 246-255, pp. 
627-640 

Besale, restrictions on, § 253 
Restrictions on sale and use of patents, } 
251 

Statutory provisions, S 258 
Ttests of reasonableness, § 247 
Trade-marks and trade-names, restrictions 
on sale, I 252 

Jury question as to contract being in, $ 615, a 83 
Liberty of doing business, agreement restricting, 
§255 

Motive, Ul^allty of contract as dependent on, § 
248 

Patents, restrictions on sale and use of, | 251 
Presumption as to invalidity of contract in, $ 585 
Besale, restrictions on, $ 253 
Secret processes, restrictions on sale of, $ 262 
Space, 

Limltatlcm as to. 

Both time and £q>ace, f 245 
Time without limitation as to space, f 
243 

‘ Without limitation as to time, { 244 


Restraint of trade—Continued, 

Statutory provisions respecting contracts in, § 
257 

Territorial restrictions, reasonableness as affected 
by, § 247 
Time, 

Limitation as to both time and spaci', g 245 
Limitation as to -without limitation as to 
space, g 243 

Trade-marks, restrictions on sale of, § 252 
Restrictive agreement, jury question as to objective, 

§ 617, p. 1288 

Retention of benefits, illegal contracts, effect of, S 280 
Return charges, construction of phrase as used in 
contract, § 304 
Revenue stamps, 

Affixing of as not required to he alleged in declare 
ing on contract, g 535, p. 1159 
Law governing requirements as to, g 15 
Necessity for and sufficiency of affixing, g 68 
Time of affixing, g 68 
Review, actions on contracts, g 644 
Revival, mutual assent as required after resdssion, 
g 392 
Revivor, 

Forfeited contracts, g 411 
Rescinded contract, § 440 
Revocation, 

Acceptance of offer, g 50, p. 398 
Election, performance of alternative obllgatloiis, 
g 455 

Letter, offer made by, § 52, p. 405 
Offer or acceptance, g 50, w>. 395-308 
Communication of, g 50, p. 398 
Parol evidence as admissible to show, g 593 
Telegram, offer made by, g 62, p. 405 
i Revolution, nonperformance as excused by conditions 
! created by, g 464, n. 36 
Rewards, 

Arr^ of persons, illegality of contracts for, g 
271, p. 654 

Election offenses, offers of as not contrary to pub¬ 
lic policy, I 218 

Riparian rights, construction of phrase as used In 
contract, § 304 

Risk, aleatory contract as dependent on, g 10, p. 328 
Royalties, construction of agreements in respect to, g 
327, p. 769 

Rubber stamp indorsement, controlling effect of, f 
310, n. 17 

Rules of evidence, legality contract provisions re¬ 
specting, g 229, p. 607 
Sale, 

Attendance at as consideration, g 87, p. 434 
Consideration resting on, g 76 
Death of party as excuse for nonperformance of 
contract, g 465, n. 49 

Mutual promises in respect to as consideration, 
g97 

Parties authorized to sue for damage because of 
defects in goods, g 518, p. 1115 
Third person’s note agreed to be taken In pay¬ 
ment, liability in respect to agreement, g 620 
Satisfaction, 

Governli^ law in respect to, g 12, p. 837 
Performance, § 496, M). 100^1010 
Schools, epidemic requiring closing as excuse for 
nonperformance of teacher’s contracti g 467, n. 8 
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Seal. 

Death or Insanity of party as not terminating of¬ 
fer under, S 51 
Formal contract under, | 53 
Law governing reaulrements as to, § 15 
Necessity of, § 63 
Offer under, § 36, p. 364 

Death or insanity of party as terminating, 
S51 

Revocation of, § 50, p. 397 
Option given under, revocation of, § 50, p. 397 
Real estate, conveyances of, § 63 
Revocation of offer under, § 50, p. 397 
Sealed contracts, 

Abrogation by subsequent executory agreement, 
$388 

Acceptance as discharging simple contract, $ 383 
Consideration, $ 72 
Construction, $ 294, p. 689 
Discharge, release under seal as essential, $ 394 
Enforcement, parties authorized, § 518, p. 1114, 
n. 55 

Enforcement as against person not party to, $ 520 
Fraud in respect to, remedies, $ 167 
Parol modification, § 378 

Operation and effect of, § 379, p. 870 
Parol waiver of performance, § 492, p. 997 
Parties to, description and averments In declara¬ 
tion or complaint, $ 534 
Third persons’ right to sue on, $ 619, p. 1188 
Second security, acceptance of os affecting validity of 
original, $ 384 
Secret intention, 

Construction as governed by, { 295, p. 694 
Immateriality of, § 32 
Waiver of defense, immateriality, $ 530 
Secret processes, restraint of trade, restrictions on 
sale of, $ 252 
Security, 

Giving of as consideration, $ 87, p. 433 
Merger as result of acceptance of higher securi¬ 
ties, $ 384 

Waiver of as condition precedent, { 492, p. 996 
Seduction, 

Compromise or settlement of prosecution for, 11- 
legauty, $ 228 

Forbearance of prosecution for as sufficient con¬ 
sideration for contract respecting participa¬ 
tion in estate, $ 263 

Self-serving declarations, construction of Instrument, 
consideration of, $ 296, p. 702, n. 66 
Senile dementia, capacity to contract In case of, $ 133, 
p. 480 

Sensible construction, $ 319, p. 740, n. 59 
Separability, promise of consideration, partial Ule- 
gallty as affected by, $ 289, p. 079 
Separate writings, c<»istiiicti(xi of, $$ 298, 299, pp. 
714-717 

Separation, illegality of agreement in respect to, $ 
235, p. 618 

Sequence in time, performance as condition precedent 
as dependent on, $ 344, p. 800 
Services, 

See, also, Work and labor, post 
Admissibility of evidence as to value in action to 
recover for, $ 602 

Omnpensatiqn, express agreement as determining, 

. i W.. .. 


Services—Continued, 

Consideration based on, § 79 

Presumption as to rendering at request of 
promisoi'S, $ 583 

Illegality of contracts for, $ 271, ik 653 
Implied contract in respect to, $ 4, p. 319, n. 74 
Inducing breach of contract for, liability, § 622 
Intention or expectation of payment as required 
for binding contract, § 46 
Liability for services rendered withont request 
or knowledge, § 38 

Mutuality as essential to validity of contract for, 

§ 101 

Offer of, § 36, p. 364 
Past consideration, $ 116 
Performance of contracts for, $ 494, p. 1001 
Presumptions in respect to gratuitous nature of, 
|46 

Reasonable value of, jury question as to, $ 631 
Relationship of parties as of weight in determin¬ 
ing intention to pay for, § 46 
Termination of contract for, § 398 
Set-off and counterclaim, 

Arbitration proceedings, $ 601, p. 1049, n. 16 
Building and construction contracts, actions on, 
$ 648, p. 1181 
Burden of proof, § 591 

Changes or alterations in plans, building and 
construction contracts, $ 371, p. 855 
Compensation, building and construction con¬ 
tracts, $ 868, ppi 834r^7 
Fraud, damages by way of, $,167 
Judgment on, § 6^ 

Jury questions as to, $ 631 
Lease pi'Ohiblting counterclaim, legality of, { 231, 
n. 10 

Settlement Compromise and settlement, ante 
Severable contracts. Entire and severable contracts, 
ante 

Several breaches, assignment of, pleading, { 645 
Several considerations, contract based on, $ 74 
Several contracts. Joint and several contracts, ante 
Several states, performance in, law of place of mak¬ 
ing as controlling in case of, $ 12, p. 348 
Several writings, agreement in, validity of, $ 58 
Sexual immorality, illegality of contracts relating to, 
$266 

Shall, construction of word as used in contract, I 
304 

Shifting of burden of proof, actions on contracts, | 
578 

Shipping artides, arbitration agreement in, Illegality 
of, 8 230, p. 610, n. 99 
Sickness, 

Capacity to contract in case of, $ 133, p. 480 
Delay In performance caused by, liability for, | 
506, p. 1079 

Nonperformance as excused by. $ 459, p. 948; 8 
46i XL 40 
Signature, 

Acceptance of provision of document by, 8 41, p. 
376 

Certificate of arbiter, necessity, $ 600 
Estoppel to deny genuineness, $ 62, p. 413 
Fraudulent representations inducing, $ 138 
Mistake in respect to, 8 137, pp. 487-491 
Mode* of signing, | 62, p. 412 
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Signature—Continued, 

Mutuality of obligation as affected by, $ 100, p. 
4o3 

Necessity of, § 62, p. 410 
Parties to instniment as determined by, { ai6 
Beading before signing, 1137, p. 487 
Silence, 

Acceptance of offer by, | 41, p. 375 
Waiver of. 

Forfeiture provisions by, § 409 
Perfoimance, § 492, p. 996 

Similar works, admissibility of evidence as to in ac¬ 
tion on contract, { 592, p. 1235, n. 89 
Simple contract, 

Defined, § 10, p. 330 
Merger, S 382 

Term as including, § 1, p. 311 
Simultaneous agreements, effective date, § 359 
Simultaneous assent, necessity of, § 31, n. 44 
Single act, necessity that all terms of contract be set¬ 
tled by, § 31 

Situation of parties, construction in accordance with, 

§ 321, pp. 744-750 
Skill, 

Building contractor, exercise of, S 404, p. 1004 
Extra work made necessary by lack of, compen¬ 
sation as not recoverable in case of, i 371, 
p.'843 

Implied agreement in respect to, $ 329 
Performance, Jury question as to performance in 
skillful manner, § 630, p. 1296 
Pleading want of, $ 552, n. 33 
Slander, illegality of agi’eement for, $ 194 
Sleet, nonperformance caused by as excused, 8 463, p. 
955, n.31 

Social customs, public policy changing with, 8 211, ; 
p. 568 

Soil conditions, 

Defects in performance due to, liability for, {515, 
p. 1109 

Latent defects. 

Collapse of building during construction, non¬ 
performance as excused by, 8 466, p. 962 
Excuse for nonperformance of building or 
construction contract, 8 459, p. 950 
Sole ownership, effectiveness of contract conditioned 
on, 8 29 

Solicitation, undue Influence as not resulting from, § 
180 

Space, restraint of trade. 

Illegality of agreement as affected by, 8 242 
Limitation as to both time and space, 8 245 
Limitation as to without limitation as to time, 

8 244 

Special contract. 

Defined, 8 W, p. 330 
Misrepresentation in respect to, 8 148 
Performance, burden of proof as to, § 590, p. 1231 
Recovery on proof of Implied contract or on quan¬ 
tum meruit, 8 569 

Special findings, general verdict as controlled by In 
action on contract, 8 642 - 

Special services, implied contract in i-espect to, 8 % 
p. 319, n. 74 
Specialty, 

Contract by defined, § 10, p. 330 
TeiTO as including, 81» P* 311 


Specific descriptions, general words as controlled by, 

8 313 

Specific performance, rescission because of impossi¬ 
bility of demanding, § 417 
Specifications, 

Defined, 8 H 

Plans and specifications, ante 
Spirit mediums, undue Influence exercised by, effect 
of, 8 186 

Spiritual advisers, undue influence exercised by, ef¬ 
fect of, § 186 

Spoken words, oral contract created without, 8 0 
Sprinkler systems, construction of agreement for In¬ 
stallation of, § 327, p. 768 

Stagnation of business, nonperformance as excused 
by. § 469, p. 948 
Stamps. Revenue stamps, ante 
Stated illegality of contracts as against public pol¬ 
icy, 8 211, p. 565 

Status, implied contracts, 8 4, p. 319 
Status quo, 

Rescission, restoration of as condition precedent, 
§438 

Rescission as requiring maintenance of, § 392 
Termination of contract as dependent on restora¬ 
tion of, § 401 

Statute of frauds. Fraud, ante 

Statute of limitations. Limitations of actions, ante 

Statutory provisions, 

Annulment under, 8 417 

Conflicting provisions of contract as controlled by, 

§ 309 

Consideration, presumptions as to, § 383 
Foreign contracts violating as unenforceable, 8 
16, p. 348 

Illegality of agreements in violation of, 88 201- 
207, pp. 655-660 
Waiver, 8 207 

Intention controlling construction unless In con¬ 
travention of, 8 295, p. 092 
Joint and several contracts, § 855 
Modification of written contract, 8 377 
Owner’s liability for compensation of material- 
men, laborers, etc., 8 370, p. 841 
Public policy as determined by, 8 211, p. 567 
Rescission, compliance with, 8 434 
Restraint of trade, contracts in, § 268 
Time, construction with reference to, 8 358 
Time made essence of contract hy, § 504, p, 1071 
Writing, 8 55 
Stay of proceedings, 

Arbitration proceedings, 8 501. P- 1047 
Third persons, consideration based on, 8 103, p. 
457 

Steamboat ticket, acceptance of as agreement to terms 
contained therein, f 41, p. 377 
Sterilization operation, illegality of contract to per¬ 
form, 8 271, p. 654 „ ^ 

Stifling competition, public works, Iflegality of agree¬ 
ments in respect to, 8 216, pp. 580-683 
Stipulations, 

Breach, 8 457 

Building and construction contracts, validity of, 
8 210 

Compensation, controlling rffect, 8 362 
Conditions precedent, 8 338 
Contracts resulting from, § 10, p. 331 
I Deviations, controlling effect of, § 610 
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Stipulations—Oontiiiued, 

Effect of modification controlled by, § 379, p. 870 
Excuse for nonperformance, § 460 
Fraud as affected by, § 165, p. 519 
Modification, power as affected by, $ 373 
Presumption of dependency, § 580 
Remedies for breach, § 623, p. 1146 
Supplying of, court as without power, $ 298, p. 
706 

Termination in accordance with, § 385 
Time for bringing action on contract, § 531 
Time for performance fixed by, effect of, § 503, p. 
1065 

Time made essence of contract by, § 504, pp. 1070, 
1073 
Stockholders, 

Illegality of agreements by, § 199 
Personal guaranty of bank deposits, ill^ality of, 
I 271, p. 654 

Stocks, transfer of as consideration, § 77 
Storage, cost of as included in compensation under 
cost plus contract, § 367, p. 827 
Storm, 

Destruction of building by during course of con¬ 
struction, nonperformance as excused by, § 
466, p. 962 

Nonperformance as excused by, § 463, p. 955, n. 
31 

Strained construction, S 294, p. 686 
Forfeiture provision, § 320 
Strangers. Third persons, post 
Stratagmn, signature to contract without reading in¬ 
duced by, § 138, n. 3 

Straw ball, illegality of agreement to procure, § 227 
Street i*ailroadB, contracts for securing consent of 
abutting owner to construction of, illegality, g 
216 

Strict construction, g 294, p. 686 

Forfeiture provisions, { 320; § 407, p. 896 
Strict performance. 

Proof of as essential under allegation of per¬ 
formance, g 574, p. 1210 
Requirements as to, gg 508, 509, pp. 1085-1092 
Waiver of, g 514, p. 1099 
Effect, g 506, p. 1081 
Payment as constituting, g 514, p. 1104 

Strikes, 

Construction of agreements in respect to, g 327, p. 
769 

Delay caused by, liability for, § 505, p. 1077 
Impossibility of performance due to as excuse for 
nonperformance, g 463, p. 954 
Nonperformance as excused by, g 459, p. 948 
Performance excused by, mutuality of obligation 
as alfected by provision, g 100, p. 453 
Subcontract, 

Construction in connection with principal, g 327, 
p. 773 

Defined, g 11 

Implied terms, g 328, p. 779, n. 40 
Plans and spe^eations as part of, g 327, p. 773 
Rescission, default on part of original contractor, 
g 422, p. 908 
Subcontractors, 

Arbitration, conduslveness of agreement, g 498 
p.1032; g 499, p. 1035 
Compensation, 

Liability for, g 870, p. 839 


Subcontractors—Continued, 

Compensation—Continued, ,• 

Owner’s liability, g 370, p. 840 
Defects in performance due to, liability for, g 
515, p. 1110 , 

Defined, g 1, p. 314; § 11 
Delay in pe^ormance, liability for, § 505, pp. 1075, 
1078 

Contractor, g 502, p. 1060 
Destniction of building as not precluding recov¬ 
ery of compensation for work theretofore per¬ 
formed, g 466, p. 964 

Deviations or alterations as affecting right of re¬ 
covery, g 510 

Enforcement of agreement for benefit of, right as 
to. § 519, Pl 1 143, n. 16_ ' 

Nonpayment, defense of in action on building con¬ 
tract, g 525 

Nonperformance of contract by owner, liability 
of contractor as affected by, g 525 
Payment, time of, g 502, p. 1058 
Privity of contract with owner, g 518, p. 1118, n. 
54 

Time of payment, g 502, p. 1058 
Undeitaking to perform original obligation, lia¬ 
bility for breach, § 520, n. 17 
Waiver of delay on part of, § 506, p. 1082 
Withdrawal from agreement after acceptance, g 
50. p. 396 

Subdivision of land, construction of agreements In re* 
spect to, § 327, p. 770 
Subject matter. 

Destruction of as excuse for nonperformance, g 
468, pp. 960-964 

Divisibility of contract determined by^ g 333 
Mistake In respect to existence of, g 144, p. 499 
Nature, existence and condition of, g 29 
Several writings showing, g 58 
Subject to, construction of phrase as used in con¬ 
tract, g 304 
Subletting, 

Implied contract as resulting from, g 4, p. 321 
Waiver of provision against, g 494, p. 1004 
Submission of controversy, consideration, g 106 
Subrogation, beneficiary’s right to enforce contract un¬ 
der doctrine of, g 519, p. 1120 
Subscribing witnesses, contemporaneous signatures, g 
66 

Subscription contracts, modification of contract In 
respect to, g 875, n. 95 

Subsequent acts, uncertainty of contract as affected 
by, g 36, p. 867 
Subsequent agreement, 

Alteration, of conditions by, pleading of, g 538, 
p. 1172 

Consideration of in construction of contract, | 
325, p. 764 

Discharge as result of, g 395 
Intention to make as evidence of Intention that 
previous negotiations did not amount to 
agreement, g 49, p. 394 

Pleading of in action on contract, g 685, p. 1165 
Variance as result of proof of, g 677 
Subsequent depredation in value, failure of consid¬ 
eration as result of, g 131 

Subsequent impossibility of performance, nonper¬ 
formance as excused by, g 463, pp. 962-066 
Subsequent performance, defense { 625 
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Subs^ent statutes, effect of on contract, § 330, p. 
Subsidiary promises, 

Breach of as excuse for nonperformance, § 476 
Termination of contract as rendering inoperative, 
§885 

Subsisting contract! al obligation, promise to perform 
as sufficient consideration, § 111: § 112, pp. 465- 
468 


Surplusage, 

Blanks in instruments rejected as, § 63 
Meaningless provisions treated as, | 316 
Surprise, mutual mistake of law, § 145 
Survivorship, 

Joint contracts, § 353, p. 800 
Several contracts, § ,352 

Suspension of obligations, agreement in respect to, § 
399, p. 889 


Substance, 

Abandonment Justifying breach as required to go 
to, § 474 

Construction controlled by, § 294, p. 687 
Implied contracts as dqjendent on, § 4, p. 318 
Variance in respect to pleadings and proof of, § 
570 

Substantial performance, 

Allegation of as Insufficient, § 537 
Instructions as to in action on contract, § 639 
Jury question as to, § 630, p. 1295 
Proof of as support!:^ allegation of performance, 
§ 574, p. 1210 

Requirements as to, §§ 508, 509, pp. 1085-1092 
Substitute contract. 

Defined, § 10, p. 331 
Novation distinguished, § 10, p. 831 
Obligation In respect to, § 140 
Pleadii^ of, § 535, p. 1166 

Substitution of parties, modification Meeting, § 873 
Successor to party, liability on contract, § 25 
Suggestions, undue Influence as result of, f 180 
Sul Juris, illegal contracts by parties not, § 278 
Sunday, ’ 

Admissibility of evidence to show execution on, § 


596 

Exclusion of in determining working days as used 
in building contracts, § 360 
Sunken vessel, subject matter of contract Including 
removal of, § 29 

Superseded contract. Jury question in respect to con¬ 
struction, § 625 
Superseding agreement. 

Pleading of, 8 535, p. 1165 
Variance in respect to pleading and proof of, f 
577 

Supplemental contract, construction In accordance 
with original, § 325, p. 764, n. 66 
Support and maintenance^ 

. Consideration based on, § 79 
Construction of contracts for, § 327, p, 774 
Death as excuse for nonperformance of contract 
in respect to, § 465, n. 49 

Separation agreement providing for, illegality, § 
236, p. 619 

Third person beneficiaries’ right to enforce con¬ 
tract to furnish, § 619, p. 1142 
Wife’s agreement to accept certain amount from 
husband in lieu of as not against public pol¬ 


icy, § 233 

Suppression of evidence, contract for as against pub¬ 
lic policy, § 225 1 * - . IKK « 

Suppression of truth, fraud as result of, § 155. n. 


Snre^. incurrence of liability as c<>^deratlon, § 81 
Suretyship, accessory contract resulting from, § 10, p. 


Surname, signing Instrumait by, § 62, p. 413 


Suspension of work, delay caused by owner’s direc¬ 
tion of, excuse of, § 505, p. 1075 
Suspensive conditions, construction, S 340 
Switching facilities, railroad’s agreement to furnish, 
third person’s right to enforce, § 510, p. 1142 
Taste, performance in accordance with. § 495, p. 1007 
Tax refunds, contingent fee contracts in respect to, 
legality of, § 214, p. 578, n. 43 
Tax sale, agreement to postpone as sufficient consid¬ 
eration, § lOi 

Taxes, construction of agreements in respect to, S 327, 
p. 770 

Teaming contract, epidemic requiring closing of 
schools as excuse for nonperformance, § 467, n. 8 
l^nical meaning, 

Admissibility of evidence in respect to, § 597 
Burden of showing language ha^ § 586 
Construction in accordance with, § 302 
Jury question as to, § 621 
Telegram, 

Acceptance of offer by, 

Place of contract as determined by, $ 356 
Sufficiency, § 62, p. 403 

Admissibility in action on contract, § 5^, p. 
1236 

Construction of contract in connection with, § 
327, p. 773 

Intention expressed by, § 33 
Jury question in respect to contracts through, § 
611, p. 1273 

Loss, delay or defective transmission of accept¬ 
ance of offer by, § 52, p. 401 
Mistakes in transmission of offer by, effect of, { 
62, p. 402 

Modification by, executory contracts, § 377, n. 37 
Offer and acceptance through medium of, § 62, p. 
401 

Revocation of offer made by, § 62, p. 406 . 
Sufficiency of evidence to establish offer and ac¬ 
ceptance by, § 604, p. 1254 
Time for acceptance of offer made by, § 62, p. 
404 

Telegraphs and telephones, agreements In restraint 
of trade, detrimmit to public interest, § 249 
Telephone communications, 

Offer and acceptance through medium of, § 52, p. 
401 

Sufficiency of evidence to establish offer and ac¬ 
ceptance by, § 604, p. 1254 
Valid contract as subject to be made by, § 33 
Temporary negotiations, merger in written contract, 
§ 381, p. 872 
Tender, 

Defense of, law governing, $ 19 
Performance, § 462; » 48(M89, pp. 986-992 

Declaration or complaint as required to al¬ 
lege, § 538, p. 1173 
Excuses for nontender, § 481 
Jury questions as to, § 630, p. 1299 
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Tender—Continued, 

Performance—Continued, 

Manner of, § 486 
Necessity of, § 480 
Operation and effect, § 489 
Parties to, § 485 
Place of. § 484 
Renewal of, § 488 
Time for, § 482 
Waiver of. § 481 
Objections, § 487 
Time, § 483 
Plea of, S§ 653, 564 
Rescission, 

Condition precedent, § 437 
Refusal of tender as obviating necessity of 
returning consideration, § 439, p. 924 
Subsequent tender as defense to action for non¬ 
performance, S 525 
Termination, 

Bankruptcy of party operating as, 5 430 
Breach as warranting, stipulatimis in respect to, 
§ 309, p. 889 

Breach by party desiring termination as authoiv 
izlng, § 423 

Building and construction contracts, $ 387 
Notice, § 402 

Options in respect to, § 390, p. 890 
Waiver of right, § 405 
Conditions precedent, § 400 
Consideration based on, § 87, p. 434 
Continuing breach, $ 405 
Duration of contracts in general, $ 385 
Express piuvisions in contract in rei^pect to, $ 
399, pp. 888-891 

Inability to perform, possibility of, § 430 
Indefinite p^od of duration, contract flbring, | 
398 

Jury question in respect to, § 632, n. 95 
Mutuality of obligation as affected by right of, 
5 100, p. 452 

New contract operating as, 394, 895 
Nonperformance or breach as ground for, $ 422, p. 
906 

Notice, $ 402 

Offer, rejection operating as, S 61 
Operation and effect, 392,404 
Options, §§ 896-405, pp. 887-^ 

Partial abrogation under provision for termina¬ 
tion, S 403 

Power to perform, party placing out of, S 430 
Right of, i 387 

Status quo, restoration of as condition precedent, 
§401 

Stipulations as controlling, § 386 
Time for, certainty of contract as requiring 
statement in respect to, § 36, p. 370 
Time limitation, failure to Insert as affectiiig 
right, § 398 

Unsatisfactory performance as ground for, § 399, 
p. 890 

Waiver of right, § 406 
Terms, 

Acceptance of offer on, § 43, pp. 381-885 
Offeror’s acceptance of, § 44 
Admissibility of evidence as to, § 593 
Building and construction contracts, jury ques- 
tton as to, { 611, p. 1274 


Terms—Continued, 

Burden of proof as to, § 679 
Construction In accordance with, $ 294, p. 685 
Restriction to, § 296, pp. 695-707 
Intention of parties gathered from, § 296, p. 698 
Jury question as to, § 611, pp. 1270-1275 
Misrepresentation in respect to, § 150 
Mistake in accepting paper containing, § 141 
Modification witli respect to, § 373 
Mutual mistake in respect to, § 144, p. 498 
Offer, acceptance by accepting paper containing, 
§ 41, p. 376 

Offer to enter into contract, § 37 
Several writings showing, § 68 
Sufficiency of evidence as to, § 604, pp. 1261-1256 
Tender in accordance with, § 486 
Termination in accordance with, § 385 
Third person’s right to enforce contract as de¬ 
pendent on, § 519, p. 1137 
Time for performance as governed by, § 502, p. 
1051 

Variance In respect to pleadings and proof as to, 
§ 571 

Territorial limitations, 

Agreements not to engage In business, § 327, p, 
777 

Restraint of trade, reasonableness of agreement 
as dependent on, § 247 

Territories, organization as state as affecting rights 
under existing contracts, § 22 

Test of illegality, § 190 

Theaters, attendance at as consideration, § 87, p; 
434 

Theatrical productions, construction of agreements In 
respect to, § 327, p. 770 

Theft, delivery of Instrument secured by, § 64, n. 11 

Tblrd persons, 

Acceptance of benefits under contract, ratifica¬ 
tion by, § 521 

Admissibility of evidence in action on contracts 
for benefit of, § 593 

Adoption of existing contract, § 4, p. 320 
Agreements affecting duties toward, illegality, §§ 
269-263, pp. 642-646 

Approval of performance, pleading of, § 537 
Assent, rescission of contract for ben^t of, § 390 
Benefit to as consideration, § 89 
Benefits, contract falling to fix as Invalid for un¬ 
certainty, § 36, p. 367 

Blanks in writing, filling in favor of, § 65 
Ck)mmunication of acceptance of offer to, § 46 
Conditlous precedent, peifomance of as required 
in contracts for benefit of, § 456, p. 938 
Consideration, 

Contracts for benefit of, § 71 
Existing contractual obligations, to, § 113 
Snfificlency, § 74 
Contracts for ben^t of, 

Burdmi of proving benefit, § 582 
Defenses, § 529 

Enforcement, § 519, pp. 1117-1142 
Variance between pleading and proof, § 676 
Declaration or complaint in suit on conti’act for 
benefit of, statement of beneficiary’s use as 
essential, § 534 

Default of as excuse for nonperformance, § 459, 
p. 949 
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Third personfi-Contlnued, 

Defeases to actions on contract for benefit of, § 
529 

Delay caused by acts of, liability for, § 506, p. 
1076 

Delivei^ of contract for benefit of, § 64 
Designation as beneficiary, enforcement of con¬ 
tract as dependent on, § 519, p. 1131 
Duress by, effect of, § 178 
Duty Imposed on by contract, § 522 
Enforcement of contracts for benefit of, § 619, pp. 
1117-1142 

Exclusiveness of benefit of contract for as affect¬ 
ing right to enforce, § 519, p. 1134 
Forbearance to sue as consideration, § 104, p. 457 
Fraud, 

Availability of defense, $ 165, p. 519 
Effect of, § 159 

Illegality of agreement to commit against, § 
195 


Illegal contracts, 

Acquisition of rights under, S 278 
Defense ns available to, § 283 
Illegality of agi-eements affecting duties toward, 
§§ 259-263, pp. 042-646 

Modification in respect to, rights as affected, § 
370, p. 8n 

Modification of contract for benefit of, § 373 
Offer and acceptance, agreement made subject to 
consent or approval of, § 43, p. 384 
Performance, 

Approval by, §§ 495-500, pp. 1010-1042 
Promise conditional on act or will of, S 456, p. 
040 

Promise conditioned on act or will of, § 466, 
p. 940 

Prevention of performance by, nonperformance as 
not excused in case of, § 468, p. 967 
Promise to pay debts of as consideration, § 82 
Public policy, agreement affecting duties toward 
as contrary to, S 259 
Fraud or duress as ground for, § 415 
Rescission of contracts for benefit of, f§ 390, 
414 

Restoration of consideration, § 439, p. 924 
Sealed contracts, right to enforce, § 519, p. 1138 
Services rendei’ed to as consideration, § 89 
Signature as binding on, § 346 
Tender of performance to, effect of, $ 485 
Unlawful conduct or interference with as excuse 
for nonperformance, § 459, p. 949 
Variance In respect to pleading and proof of 
promise for benefit of, § 676 
Void contract as subject to attack by, § 10, p. 
331 

Waiver of right against as consideration, 8 108, 
p. 457 


Admissibility of evidence as to on question of 
duress, § 595 

Duress resulting from, § 168, p. 627; f 172 
Tickets, acceptance as agreement to terms, 8 41, p. 
377 

Timber contracts, death of party as no excuse for 
nonperformance, 8 465, n. 49 


Time, 

Abandonment of contract, 8 433, n. 62 


Time—Continued, 

Acceptance of offer, 8 42, p. 379 
Telegram, 8 52, p. 404 

Building contracts, construction of provision, 8 
360 

Certainty in respect to contract as requiring 
statement of, 8 30, p. 370 
Construction contracts, construction of provi¬ 
sions, § 360 

Construction of provision as to, §8 358-360, pp. 
815-819 

Election, performance of alternative provisions, 

8 455 

Engaging in business, l)reach of agreement in re¬ 
spect to, 8 327, p. 777 
Essence of contract, § 504, pp. 1069-1074 
Extension of time, ante 

Extra work, payment of compensation for, 8 371, 
p: 854 

Forbearance, consideration, § 103, p. 459 
Governing law, § 22 

Intention, ascertainment of, 8 395, p. 694 
Limitation in respect to, termination on failure 
to insert, 8 398 

Mental incapacity, validity of contract as deter¬ 
mined by, 8 133, p. 483 
Notice of renewal, 8 450 
Payment of compensation, 8 503, p. 1066 

Building and construction contracts, 8 502, 
p. 1055 

Waiver of failure In respect to, 8 506, p^ 1082 
Performance, 88 502-607, pp. 1051-1085 
Acceleration of, 8 507 
Allegations as to, 1547 
Ck>mpliance with requirement as sufficient, 8 
456, p. 938 

Jnry question as to, 8 317, p. 1288 
Proof of as laid, § 574, p. 1211 
Reasonable time, 8 503, pp. 1063-1069 
Practical construction, § 325, p. T04 
Public policy, determination of, 8 311, p. 568 
Reasonable time, ante 
Renewal, 

Exercise of option, § 449 
Notice of, 8 450 

Rescission, 88 431-433, pp. 913-017 

Restoration or offer to return property, § 439, 
p. 924 

Restraint of trade, 

Ill^ality of agreement as affected by, 8 242 
Limitation as to both time and space, 8 345 
Limitation as to without limitation as to 
space, § 243 

Revenue stamps, affixing of, 8 38 
Tender of performance, §8 480, 482 
Time to sue, contractual limitations in respect to, 88 
531, 532 
Title, 

Construction of agreements Involving defense of, 
8 327, p. 767 

Retention of pending performance, § 516 
Tender of performance requiring, 8 486 
To, construction of word as used in contract, 8 304 
Tobacco, refraining from use of as sufficient consid¬ 
eration, § 108, p. 468 

^^^Breach of contract as not constituting, | 458, p. 
945, m 83 
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Tort—Contlnned, 

Petition containing allegations respecting as sub¬ 
ject to demurrer, { 633 

Trade, 

Payment of compensation in, § 366 
Restraint of trade, ante 
Trade-marks, 

Illegality of contract to infringe, § 194 
Restraint of trade, restrictions on sale of, S 252 
Trade secrets, ^eements not to disclose, legality, § 
254, p. 639 

Trade terms, jury questions as to meaning of, § 621 
Transfer, 

Consideration resting on, § 76 
Construction of agreements in respect to, § 327, 
p. 770 

Transferee, rescission, right of, § 414 
Transitory acts, time for pei*foimance of, § 503, p. 
1066 

Transportation agreements, construction of, S 327, p. 
707 

Transiwsltion of words, construction by means of, § 
307 

Traverse, replication in answer to, § 562 
Treaties, ill^ality of agreements in violation of, § 
208 

Trespass, illegality of agreement to commit, | 193 
Trial, 

Actions on contract, 610-641, pp. 1269-1311 
Law of forum as determining mode of, § 21 
Trick, 

Signature to contract without readli^ Induced by, 
§ 138 

Substitution of Instrument by, § 140 
Tripartite contract. 

Acceptance as essential, § 39, n, 18 
LlabUity on, § 350 
Modification, $ 375 

Rescission, breach by one of parties as not basis 
for, I 422, p. 907 
Trustees, 

Appointment, illegality of agreements in respect 
to, S 219 

Confidential relationship, consent to contract as 
affected by, § 132 
Illegality of agreements of, § 198 
Misrepresentation by, § 149 
Performance of covenants by, construction of 
agreeiheuts, § 327, p. 769 
Undue Influence by, S 184 

Typewritten provisions, handwriting as prevailing 
over, 8 310 

Ultra vires contracts, railroad’s liability on, 8 27 
Unambiguous contracts, construction, 8 294, p. 683 
Unavoidable accident, nonperformance as excused by, 
8 459, p. 957 
Uncertainty, 

Practical construction in case of, § 325, p. 758 
Variance as resulting from, 8 668 
Unconditional contract, defined, 8 10, p. 329 
Unconditional delivery, essential element of written 
contract, 8 64, n. 3 

Unconstitutional statute, reading into contract, 8 330, 
p. 785 

Understanding, defined, 8 133, p. 482 
Undertaking, 

Agreement as synonymous with, 8 1| p. 313 
Promise distinguished, 8.1« P* 312 


Underwriting agreements, construction of, 8 327, pi 
770 

Undisclosed Intention, immateriality of, § 32 
Undue influence, S§ 180-188, pp. 638-544 

Admissibility of evidence on question of, 8 596 
Burden of proof as to, § 684, p. 1226 
Circumstantial evidence as sufficient to show, § 
605, p. 1269 
Olasslflcation, 8 182 

Confidential relationship as affecting, 8 1S4 

Defined, § 180 

Distress operating as, § 187 

Due infiuence distinguished, 8 180 

Effect of, § 180 

Equity jurisdiction to set aside contracts result¬ 
ing from, § 181 

Family relationship, existence of as affecting, | 
183 

Fraud distinguished, § 153 
Husband and wife, 8 183 

Illegal contract Induced by, relief afforded, 5 274 

Illiterate persons, 8 186 

Mental weakness contributing to, 8 186 

Mistake of law induced by, 8 146 

Necessity operating as, 8 187 

Parent and child, 8 183 

Physicians and patients, confidential nature of 
relationship, § 186 
Pleading defense of, 8 558 
Piesumptions as to, § 684, p. 1225 

Confidential relationship, § 432, p. 916. 
Ratification of contracts obtained through exer¬ 
cise of, 8180 

Reading, inability in respect to as affecting, § 186 
Relationship affecting, § 182 
Rescission on ground of, § 418 
Time for, 8 432, p. 916 
Sufficiency of evidence as to, § 606, p. 1259 
Unexpected expense, nonperformance as excused by, 
§ 469, p. 947 

Unexpressed intention, immateriality of, 8 32 
Unforeseen causes, delay caused by, liability for, | 
505, p. 1079 

Unforeseen difficulties, nonperformance as excused 
by, 8 469, p. 947 

Uniformity, construction, 8 294, p. 683 
Unilateral contracts. 

Acceptance, declaration or complaint as required 
to allege, 8 536, p. 1164 

Agreement sl^ed by one party only, 8 100, p. 
454 

Defined, 8 8 

Mutuality of obligation, 8 100, p. 446 
Presumption as to> liability, 8 346 
Union labor, illegality of agreement for employment 
of, 8 207 

Unsatisfactory performance, termination on ground 
of, 8 399, p. 890 

Unsealed conti-acts, construction of, § 294, p. 689 
Unskillful performance, defense of, pleading, 8 552, 
n. 33 

Unsound mind, capacity to contract in respect to peiv 
sons of, 8 133, p. 482 
Unwise contracts, illegality, 8 190 
Usages. Customs and usages, ante 
Use and occupation. 

Continuance of as waiver of right to rescission, $ 
445 
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Use and occupation—Continued, 

In performance by, § 514, p. 

Usury, illegality of contract providing for, § 278 
vain acts, perfomauce of as condition precedent to 
enforcement, § 456, p. 038 
Validation, ill^al contracts, ratification, § 270 
validity, 

See, also, Illegality, ante 
Conditions subsequent as affecting, § 339 
Declaration or complaint in action on contract as 
• required to show, § 535, p. 1157 
Duress affecting, § 169 
Failure of consideration as affecting, § 129 
Governing law, $ 16, pp. 345-350 
Inadequacy of consideration affecting, § 188 
Instructions In respect to, §§ 636, 637 

time of execution as controlling. 

Misrepresentation affecting, § 147 
Mistake as affecting, 1135 
Proposition for mutual rescission as assuming, § 
386 

Third person beneficiary’s right to sue on con¬ 
tracts as dependent on, § 619, p. 1136 
Undue influence as affecting, § 180 
Valuable consideration, 

Forbearance as, { 97 
Good consideration distinguished, § 92 
Past illicit relations as not invalidating contract 
otherwise supported by, § 266 
Pleading of, § 536 
Value, 

False statements of as ground for rescission, § 
418 

Mutual mistake in respect to, $ 144, p. 498 
Value of services, admissibility of evidence In action 
, to recover, § 602 

Value receive^ consideration imported from recital 
as to, I 73 

Variance, actions on contracts, 568-677, pp. 1201- 
1216 


CONTRACTS 

Voidable, construction of word as used in contract. 
$ 804 

Voidable contracts, 

Defense in case of, § 528 
Defined, j| 10, p. ;i31 
Duress resulting in, $ 160 
Fraud in rospoct t»>. § 106 
Mental capacity, $ 133. p. 4S4 
Oral contracts rcjinired by statute to be in writ¬ 
ing, § 55. n. 42 

Ratification, burden of proof. § 584, p. 1223 
Rescission, 

Application of rules to, § 413 
Operation and effect of, S 440 
Volition, loss of resulting in duress, jf 168, p. 528 
Voluntary acts, practical construction In accordance 
with, § 325, p. 763 
Voting trust, Illegality of, § 199 
Wages, 

Proof of performance of service as sufficient for 
recovery In action for, § 570 
Uncertainty in respect to in offer of contract of 
employment as affecting validity, § 30, p. 360 

Waiver, 

Approval or certificate by third person, provision 
for, § 499, p. 103T 
Arbitration, § 497, pp. 1014, 1010 

Right to enforce agreement, S 501, p. 1050 
Submission to, S 497, p. 1014 
Sufficiency of evidence as to, g 600, p. 1208 
Averment of performance as not authorizing 
evidence of, § 574, p. 1210 
Breach, 

Basis of rescission, g 447 
Operation and effect, g 49.3 
Stipulations operating os, g 458, p. 945, n. 
36 

Sufficiency of evidence as to, g 609, p. 1262 
Certificate of architect or engineer, objections to 
form, g 500 

Conditions precedent, performance of, g 450, p. 


Vendor and purchaser, 

. Conveyances, ante 

Disclosure of facts, duty In respect to, g 155 
Beal property, ante 

Bescission of contract, insanity as ground for, § 
414 

Ventilating contracts, performance to satisfaction of 
parties, g 495, p. 1010 

Venue, illegality of contracts relating to, § 229, p. 605 

Verb, meaning of term as, g 1, p. 312 

Verdict, 

Action on contract, § 642 

Conclusiveness on review, g 644 
Breach, failure to allege as cured by, g 542 
' Defective statement of consideration cured by, g 
636 

.Violatioh of law. 

Compelling performance of contract Involving, f 
467 

Dlegality of contracts in, g 191 
Void, constructicni of word as used in contract, g 804 
Void contracts, 

Admissibility to prove other contracts, § 593 
Capacity to contract, g 133, p. 484 
Defined, g 10, p. 331; §189 


938 

Consideration based on, §| 103-109, pp, 456-464 
Custom limiting duration of contract, g 398> 
Damages for delay, g 502, p. 1061; g 606, p. 1080 ; 
g 506, p. 1088 

Defects in performance, § 614, pp. 1099-1105 
Defenses, g 530 
Pleading, g 551 

Delay In performance, § 506, pp. 1079-1084 
Delivery of copy of contract, g 64 
Duress, g 169 

Bescission on ground of, g 445 
Extra work, provlrion in contract requiring or¬ 
der for, § 371,* p. 850 
Forfeiture, Jury question as to, g ^ 

Forfeiture, I 409; § 602, p. 1061 

Sufficiency of evidence as to, g 609, p. 1264 
Formal prerequisite incident to consummation of 
agreement, g 53 
Fraud, g 165, p. 520 

Burden of proof an to, g 584, p. 1224 
Illegality of agreement in respect to, g 200 
Jury question as to, § 614 
Rescission on ground of g 445 
Guai'onty, acceptance of work as, § 514, p. 1102 
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Waiver-Continued, 
niegality, g 191 

Agreements In violation of statutory provi¬ 
sions, § 207 
Defense of, § 279 
Modification, provision for, § 874 
Modification by, pleading of, § 685, p. 1166» n* 25 
Nonperformance, 

Basis of rescission, $ 447 
Defense of, § 530 
Notice, 

Acceptance of offer, g 45 
Termination of contract, g 402 
Performance, g 491 

Burden of proof as to, § 690, p. 1232 
Conditions precedent, g 456, p. 988; §491 
Jury question as to, § 630, p. 1297 
Operation and effect g 493 
Pleading of, g 541 

Prevention of by adverse party, § 468, p. 988 
Eesclssion on ground of nonperformance as 
precluded by, g 423 
Sufficiency of, g 402, p. 996 
Sufficiency of evidence as to, g 009, p. 1262 
Pleading of, § 551 

Premature action (m contract, g 632 
Beply setting up, g 563 
Re6<^on, 

Operation and effect, g 448 
Elgjit of, gg 443-448, pp. 926-929 
Statute of limitations, legality of agreement in 
respect to, § 231 

Strict performance, g 514, p. 1099 
Tender of performance, g 481 
Objections to, g 487 
Termination, 

Provision tor, g 385, il 26 
Biglitof,g405 

Time of performance, objection to, g 483 ■ 
Venue, legality of provisions respecting, g 229, 

p. 606 

Written agreement, g 49, p. 394 
War, 

Cancellation of contract where existence serious¬ 
ly affects contract, § 399, p. 800 
Nonperformance as excused by conditions arising 
from state of, g 463, p. 953 
Warehouse receipt, acceptance of as agreement to 
terms contained therein, g 41, p. 877 
Warranty, 

Breach of, allegations in respect to, g 544 
Breadb of as defense, g 404, p. 1006 
Compliance with as essential, g 491, p. 1001 
Construction of, | 842 
Performance, g 494, p. 1005 
Plans and specifications, contractor’s UahlUty on, 
g 516, p. 1108 

Wastes illegality of agreement in violation of stat¬ 
ute Impost^ penalty for committing, g 202, n. 
83 

Waste paper, grant of privilege of removing as con¬ 
sideration, g 87, p. 434 

Weakness of mind, capacity to contract as affected 
. byai88,p.482 
Weat^ ooDdltions, 

Defied In perfoixnanoe due to, liability, g 515, p. 

xm. / 


Weather conditions—Continued, 

Delay In performance caused by, liability for, g 
505, p. 1079 

Nonperformance as excused by, g 459, p. 948 
Well sinking contracts, guarantees or warranties, g 
494. p, 1006 
Whole, 

Construction as, g 297, pp. 707-714 
Instructions in action on contract to be con¬ 
strued as, g 633, p. 1302 
Willingness to contract, 

Agreement as not resulting from, g 49, p. 391, n. 
99 

Statement of as not constituting offer, g 86, p. 
363 

Willingness to perform, 

Jury question as to, g 630, p. 1299 
' Plea of, g 654 
Pleading of, § 638, p. 1173 
Proof of, g 566 
Wills, 

^reement not to contest as sufficient considera¬ 
tion, § 103, p. 467 

Construction, rules applicable to as controlling, 
§ 294, p. 687 

Illegality of agreements to make or not to make, 
g 268 

Wisdom, effect given to contract without regard to, 
g 296, p. 706 

Withdrawal, repudiation of contract, | 472, p. 979 
Witnesses, 

Constmctlon of contract by as prohibited, g 597 
Public policy, agreement to testify as against, 
§225 

Words and phrases. Definitions, ante 
Work and labor, 

See, also, Services, ante 

Acceptance of in respect to building contracts, g 
614, p. 1101, n. 1 

Acceptance of offer as creating obligation to pay 
for, § 05 

Acquiescence as indicating acceptance of offer to 
perform, g 41, p. 874 

Agreement to continue work as consideration, g 
87, p. 433 

Compensation, extra work, g 364 
Implied agreements in respect to skUl and fitness, 
g 829 

Implied contract to make compensation for, f 4, 
p. 321 

Parties entitled to bring action for damages in 
respect to contract for, g 518, p. 1115 
Payment made In, g 366 

Performance of as acceptance of offer, g 41, p. 
374 

Time for payment for, g 502, p. 1053 
Working days, building and construction contracts, 
definition of term, g 860 

Workmanlike performance. Jury question as to, g 680, 
R. 1296 

Workmen’s compensation, medical fees retained by 
, employer employing doctor. Illegality of agree¬ 
ment, g 271, p. 658 

Worry, capacity to contract as affected by, g 183, p. 
481 

Worthless property, rescission without necessity of 
returning, g 489, p. 928 
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Writing, 

Acceptance of offer as required to be In, § 42, p. 
381 

Agreement In several writings, validity of, { 68 
Agreements in respect to, $ 66 
Agreements partly written and partly oral, § 59 
Allegations as to, declaration or complaint in ac¬ 
tion on contract, § 635, p. 1163 
Certificate of arbiter, necessity of, § 500 
Contract appearing in, § 54 
Intention expressed by, § 33 
Introduction of, necesrity in action on contract, 
S 580 

Necessity of, § 1, p. 312; S 49, p. 391; i 55 
Variance In reflect to averments as to, $ 572 


Written contract, 

Agreement to make and execute as binding, $ 49, 
p. 392 

Consideration as essential, § 71 
Date, validity as dependent on designation of, } 
61 

Defined, § 9 

Delivery as essential element, $ 64 
Evidence of agreement, § 54 
Oral modification of, § 377 
Parol waiver of time for performance, { 606, p. 
1080 

Wrongs, implied contract arising from, { 6, p. 324 
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CONTEMPT 

Nw Federal Rules of Evidence, ef- 
fec^e in 1975, have been ad(qpted gov¬ 
erning generally the proceedings in the 
courts d the United States and before 
United States Magistrates; and appU- 
cable generally, among other matters, 
to contempt ca^ and proceedings, ex- 
c^t tiiose in which the court may act 
summarily, l^ese Rules should be ex¬ 
amined m connection with the use of 
this title.' 


§ 1. In General 

pages ' 

(LSl Mdnt^ln re NfacKidsht, 27 P. 336, U Moot 

12 a 38 AblSuR. 451. 

NJ<-8tate T. Iroei, 253 AJd 193, 105 NJAiper. 493. 
Par-Corn. V. Qonhoii, 386 AJd 971. 478 Pa. 356. 

L Not Baited to acta eoniBdtted h dnb 60 >* 
atitotedjitofcMprottadl^i 

fcm K aw b y v. DIrtiict Court of Woodboiy Oooniy, 
147 N.W.2d 886k 259 Iowa 1330 
(Xiw-Pdtlon Ito Oreeo. ITS N£2d 59, m Oliio SL 
269, Kto. OQ oth. .pda. 82 act 1114, 369 UA 
68% 8 LEiL2d 198. 

Dnatkien^ 

N.YA-Mfttar of KahA Eittta, 379 N.YS.2d 638. 85 
' MiieJ(I363. 

IS Ohio-PUitioa for Oreai, 175 N£2d 59, 172 
<»D 0 Sl 269, renl on nth. fRh. 82 aa 1114,369 
U.a 689, 8 LSdJd 19a 

The word ‘'contempt” is defined gen¬ 
erally to mean despi^ to hold in low 
este^ and it also means disrespect, 
disgrace, scorn, and shame.’ '*’. 

Lia Ua^-Uav.GreiiomCAAlta.,462FJd96, 
100-^ V. U.a, 454 P.2d 971.98% M7 US. 
Ap|)j>.c 13a 

§ t Contemiit of {Court 
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IMT. 103, read. Ota odL inh. 331 AJd 612,66 NJ. 
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N.G 19. 

Ek--Bncker v. Bneker. 241 A.2d 336, 429 Pa. 513, 
oert des. 89 S.a 857, 393 US. 1081, 21 LEd.2d 
773. 

SJX-State V. BoHIs, 315 N.W.2d 485. 

Tex;^ parie Stringer, Civ,App., 546 S.WJd 837. 
W.Va^-jbiidenbot v. Handkii, 248 S£.2d 273. 

28JS. CouLr~Ptamildf arid Zoning Canmussion of 
Town of Middlefidd v. Zemd Bros., Inc., Super., 
292 A.2d 267, 29 ConnSup. 45a 


W.Va.-FIciyd v. Watson, 254 S.E.2d 687, 163 W.Vn. 
65. 

QtU wten dvil eoforceffiait proceedings filed 
with contempt proceedings 

(Kiio—Brown v. ExeL-oiive 20a Inc., 416 N.E2d 610, 
64 Ohio St.2d 25a 18 0.03d 446. 

2E20. UE—Southern Ry. Co. v. Lanham, CA Oa., 
403 F.:d 119,33 A.LR.3d 427, reh. den. 408 F.2d 
348. 

Ak-Cinall v. State. Cr., 350 So.2d 723. 

Anz.—Ong Hfaig v. Thurston, 416 PJd 416, 101 Ariz. 
92 

IlL-Estate of SMeniky. 364 NAld 430,7 I]l.Dec. 269, 
49 llUpp.3d 885. 

Moss.—Labor Rdatkrtu Commission v. Fall River Edu> 
caton’ Ass'n, 416 N.E2d 134a 382 Mass. 465. 

Miss.—CJE dted In Masonite Coip. v. Internatiaiial 
Woodworkers of America, AFL-GO, 206 So.2d 
171, 178, 24 A.LE3d 632. 

N.M.—State ex id. Apodaca ▼. Our Chapd of Memo* 
ries of N.M.. Inc., (NSL), 392 P Jd 347, 74 N M, 
201 . 

Pa.-Brocker v. Brocker, 241 A.2d 336, 439 Pa. 513, 
cert den. 89 EG. 857, 393 U.i 1081, 21 LE(L2d 
773. 

EL-State V. Brant, 209 A.2d 455. 99 El. 583. 

Wash.-In re Salvesen, 469 P.2d 898. 78 Wash.3d 41. 

W.Va.-F1oyd v. Watson. 254 EE.2d 687, 163 W.Va. 
65. 

Tent 

U.E—Pabst Brewing Co. v. Brewery Workers Local 
Union No. 77, AFL-aO, CAOl., SSS P.2d 146- 
Oonaolidation Coal Co. v. Local 1702, United 
Mmeworkers of America, CAW.Va.. 683 P.2d 
827. 

Fk—Griffin v Griffin, App., 375 So.2d 1086. 

Oa.-Ensley v. Eniley, 238 Ee.;id 92a 239 Oa. 860. 

El.-Peopie V. Maidsz, ^34 N.E3d 737, 32 IllApp.3d 
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Inc., D.CCaL, 326 FEupp. 603. 

Ak—Wilson V. Freeman, GvEpp., 402 $0.24 1004, 

Ark-State v. Cobra, 489.P.2d 283. IS AikApp, 436. 

Ark.-Deroil9on v. Mobley, 315 EW.2d 215, 257 Ark. 
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LEd2d47S. 

Arin-State V. Cohen, 489 Pld 283, 15 ArizApp; 436. 
CoBL-Counay ¥. GoonoBy, 464 Aid 837,191 Com 
468. 

State V. Mdedbinsky, 419 Aid 90a 36 Com 
Sap. 547. 

FIa^-CJ,& filled at lenith ta IhBdoth V. Fairch^ 
321 Sold 87, 89, gnashed on oth. gitb. Sop, 339 
Sold6Sa 

la It ThfKy, App, 328 Sold 40-CJ& VHtsd 
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D,C—Bolden v. Bdden, App, 376 Aid 43a 
Fhr-’Oriffin V. Griffin, App, 373 Sold 1086. 
Gt—HopUns V. Hopkins, 257 S.Eld 90a 244 Oa. 66. 
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1156. 

Fh^>FilgBeie V. Pngliese, 347 Sold 421 
Qa.-Eiiiley v. Enshy. 238 S£2d 92a 239 On. 86a 
BL-Melbourne Ooip. v. Gty of CUmgo, 394 NEld 
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S.Wld 333. 

Nefai-EIiker V. Efficer, 293 N.Wld 268, 206 Neb. 764. 
NJ^-Duvd ». Dnvil, 322 Aid I, 114 Nil 421 
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224. 

Neb.-Payae v. Olefae, 207 N.W.2d 386,190 Neb. 268. 
NJL-CJ& dted ia State V. Moqoin, 191 A.2d 341, 
543,105 N.H. 9. 

OUo-PedtkmfvGnea,173 N.E2d 59,172 Ohio St. 
269, revd. on oth. gidt. 82 aa 1114, 369 UE 
689,8LEiL2dl98. 

Fk-Uattm JobmoB. 359 A.2d 739, 467 Pa. SSI 
Acts hdd Mt be ct w i titii te cob ton pt 
(4) Other acta. 

A]a.-NuU V. Ntdl. OvApp., 423 SoJd 887. 

CaL-In re Hagm, 36 ChLRptr. 828, 224 CA.2d 39a 
Ot.—Hudman v. Stit^ 239 EE2d 699, 143 GaAn>. 
689. 

m.-Pcople V. Pcataon, 240 N£2d 337, 98 I!LAppL2d 
203. 

Mkh^-PeopiB V. Hoffiaan, 168 N.W,2d 229,382 Mieh. 
66,36AUL3dll99. 

NAt-floreamtaa r. Hqoie, 404 ?2i lUO. 73 N.M. 
317. 

fTmm rndtiiw dw lu **--■* 

ITACnCM w M SHCOiniHl 
NJ^-dtephemon a. Stephewn, 271 AJd 914, 112 
NJEqter. 531. . 
IntoftntoeirithJnWIdkn 
UE-Smitb v. Robbim. CAAle., 434 P.2d 696. 
FbOwetofflefiindBlKptirt 
Wb,-^ re Kadiag. 239 N.W,2d 297, 70 WhEl 308. 

p«el7 

42J0. A]aAa-Weav.DitttoGoart,ThtoJiidiciil 
DbU 575 P Jd 797. 

42.15. <3a.-lB re Norn, 267 SJSJd 788, 154 Qa. 
App. 173. 

42J0l Aril.—Van Baakn v. Superior Court in and 
for Matieopa County, 308 PJd 771,19AtizApp, 
512. 


Statute ct M M titntioiial 

U.S.-OReiie V. Tucker, O.C.Va., 373 F.Supp. 891 
N.Y.-PeopIe v. Papereo, 413 N.Y.SA1975,98 Misc.2d 
99. 

433. U.S.—Steuiert v. U.S. Dist Court for Dist. of 
Nevada, CA., 543 F 2d 69. 

Ill—Vintage *76, Inc. v. nUoou Liquor Control COm- 
masKin. 397 N.E2d 166, 33 DLDee. 833, 78 III. 
App.3d 463. 
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44. OkL-Smithv. State ex reLRabuin,Cr., 536 P.2d 
976, 

453. Wyo.-Banl Ranch Co, V. Weber, 557 P.2d 721 
Statute nncoBttitntioiial 

Wis.-Simth V. Burns, 223 NW.2d 562, 65 Wis.2d 638. 

45. lowB-Hkks v. Sogler, App., 323 N.W.2d 261 
Ma—State ex reL City of Pacific v. Buford, App., 334 

S.WEi 819 

N.Y.-Blatt V Ra^ 233 N.YE2d 54, 37 Misc.2d 85- 

Statute oonstrued 

Ws.-State V. l^ckson, 193 N.W 2d 17. S3 Wis.2d 531 
4530. Kan.—CJJS. dted in State v. Pondexter, 590 
P.2d 1074, 1079, 225 Kan. 425 
La.—Louisiana State Bd. of Medical Examineta v. 

Bates, 249 Sa2d 127, 258 La. 1049. 

KaiL-CJE dted in In re Sanborn. 490 P.2d 598,606. 
208 Kan A 

45.65. U.S.—In re Dellinger, CA.I11.. 461 F.2d 389, 
on remand, D.C, 357 FEipp. 949, ret remand 370 
FEink 1304, aiSi 302 FJd 813, cert den. 95 
S.a 1423, 420 UE 99a 43 LEd.2d 671-Ch)r- 
doD V. UE, CAidau. 392 F.2d 1215, cert. den. 
99 S.Q. 2011, 441 UE 911 60 LEd.2d 384. 
Delay cuaaed by disrespectful oattnrat 
U.S.-U.S. V. Seak, CAIU, 461 F.2d 345 
45.70. UE-U3. V. CantQlon, 309 ESupp. 700-In 
re Adams, aCMidu 421 ESupp. 1027. 
Fla.-PhQlips v. State, App.. 147 Sa2d 163. 

Mere dfar^ect ot insult insufficient 
UE-In te Ddlinger, CABL. 461 E2d 389, on re¬ 
mand, D.C, 357 FEtpp. 949, on remand 370 
FEipp. 1304-4n re Ddlinger, D.C.nL. 370 
FEipp. 1304, affd, CA., 502 FJd 813, cert den. 
95 la 1425, 420 U.S. 99a 43 LE(L2d 671. 
Acts bdd not to impede, anbarrass or obstruct 
admlntonflon of Jwtiee 
UE—In re DdUi^, D.C11L, 370 FEipp. 1304, affd., 
CA., 502 F.2d 813. Ort. den. 95 EQ. 1425,420 
UE 99a 43 LEd.2d 671. 

Pa.-Matter of Jofanson. 359 AM 739, 467 Pa. 531 
of ndwtautial disiqition imauterlul 
U.E~In re Ddtiager, D.CI1L, 370 FEipp. 1304, iffd, 
CAn 502 F.2d 813. Cdt dea 95 ECt 1425,420 
UE 99a 43 LEd.2d 671. 
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45.75. Wounded seuslUlitieB 

(2) Other stetemente. 

I1L-C3eaige v. ToaL 286 NE2d 41, 6 lUAppJd 329. 
47. EL-CJE dted in People v. CampbdL 462 
ME2d 916, 921 78 llLDec. 797, 123 DlAppSd 
la 

Aitual not tfaeoredeal obstnKtbm essential 
D.C-UE V. Meyer, D.C. 346 FEipp. 973. 
lanriient Ibrest to adadnistratioB of justice 
reqnlrpd 

CiLr-In re Curow, 115 CaLRptr. 601, 40 CA3d 924. 
49.15. UE-Ooidon V. U.E, CAMeis., 592 Fid 
1215, cert den. 99 ECt. 2011, 441 UE 911 60 
LEd2d 384, 
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49ja CU.-CJE. Cited iu In re Jaqwr. 106 Cal. 

Rplr.7S4,7S5,3QCAJd 983. 

N.Iil-Sevai Rivers Fhrm, Inc. v. Reynolds, S08-P.2d 
1276, 84 N.M. 789. 
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50. U.S—Landman v. Royster, D.CVa., 354 FEipp. 
1291 

Fh.-Biyant v. State, App., 363 Sold 1141. 

DL-Peoplc v. DeStefimo, 212 N.Eld 368, 64 DL 
App.2d 368, cert den. 87 Ea 594, 383 UE 989. 
17 LEd.2d 450. 

Snliijectife 

EC-State v. Johnson, 152 EE2d 669, 249 EC 1. 

50E Hawaii—Hawaii Public Emplqynient Rdatioos 
Bd. v. Hawaii State Teachers Ala’ll, 520 F.2d421 
55 Haw. 386. 

Ma—State ex rd. Wendt v. Journey, App., 492 EWld 
861. 

50.ia Ind.-MatterofLeniond.413NEld228,274 
led. 505. 

Kaa-CJE dted ia ThreadgOl v. Beard, 390 Pld 
1021, 1027, 225 Kan. 296. 

Ohio-State v Treon, App., 188 NE.2d 308. 

51. Cal.—Uttle v. Superior Court for Loi Angdes 
County. 67 CaLRptr. 77, 260 C.A2d 31t-CJE 
Gtod in Id re Jasper. 106 OiLRptr. 754, 755, 30 
CA3d 985. 

Ky.—Com. ex rd. Dept for Natural Reaonices and 
Environmental Protection v. Stephens, 539 EWld 
303. 

Md.—CJE dted in Oiant of Maryland, Inc. v. State's 
Attorney for Prince George’s County, 334 Aid 
107, 118, 274 Md. 158 

CJE dted in Ooktahorou^ v. State, 278 A2d 
623, 629,12 MtLApp. 346-CJE dted in Jones v. 
State, 362 A2d 660, 663, 32 MrLApp. 49a 

Ma-McMullin v. Sulgiove. 459 S.Wld 383. 

5Lia U.E-U.S. v. Thoreen. CA-Wosh., 633 Fid 
1332, cert. den. 102 $.Q. 1428, 455 U.E 938, 71 
LEd.2d 648. 

Hyde Const Ca, Inc. v. Koduing Ca, D.C 
Mias., 387 PEiqip. 702, mod in part, retd, in part 
on oth. gids., CA, 546 E2d 1193, rdu den. in 
part, gr. in pan, 351 F.2d 73. 

Fla.—Sometstein v. Gty of Miami Beach, App, 319 
Sa2d 158. 

Ill.-Feople V. Edwards, 387 N.E2d 969. 26 BLDeb 
139, 69 BlApp3d 626. 

N.Y.-People v. Post Standard Co, 245 N.YE2d 377, 
13 N.Y.2d 185, 195 N.Eld 48, 99 ALR2d 43A 

Pa.-Matter of Johnson, 359 Aid 739, 467 Pa. 552. 

Intnt to defy etc. 

N.Y.-People v. Paperno, 413 N.YE2d 975,98 Mac.2d 
99. 

\Wnfkiliieas 

(1) U.E-U.E V. Greyhound Corp, CABl. 308 

Fid 529. 

In re D.L Operating Go., D.CNeVn 240 ESnpp 
671 

Alaska-State V. Browder, 486 P.2d 925. 

Ariz.-SMte v. Cohen, 489 P.2d 283. IS ArizApp 436. 

CaL—Little v. Supenor Court for Los Angdes County, 
67 CaLRptr. 77,260 CA.2d 311. 

Micb.-Biifcenihaw v. City of Detroit, 313 N.Wld 334, 

no MichApp soa 

N.Y.^ennan v. Loreniady Realty iCoipn 297 N.Y. 

Sid 829, 31 ADld 899. 

In 7wdi«i»y 

(3) Other stetementi 

Ind-ABison v. State ex rd. ADbon, 187 N.E2d 565, 
243 Ind 489-TDueniliiig v. Fbrt Wayne Communi¬ 
ty Concerts, Ina, 188 NE2d 274, 243 Ind. 521. 
Wronghl stite of ndiid u perequieite 

D.C-In re Fsiquhar, 492 F.2d 561, 160 UJAppJ>.C 
295. 

5L1S. UE-Vuitton et Fils EA V. Carouad Hand¬ 
bags CAN.Y, 592 Pld 126-Donovan v. Maz- 
zola, CACal., 716 F.2d 1226, cert den. 104 ECt 
704,464 U.S. 104a 79 LEdld 169. 

UE V. Ro^ D.CN.Y, 243 FEipp 496. 

Hawaii—Hawaii PuMc Bmptoyment Relations Bd. v. 
Hawaii State Teachers Am'iu 320 Pld 422, SS 
Haw. 386. 

IIL--City of Chicago v. Drovers Nat Bank, TVnstee No. 
9ia 243 N,E2d 632, 36 BIAppSd 296. 



§8 CONTEMPT 

Pig* 20 

W nWWIInwff 

U.&->NX.R.B. V. Ralph Pnmlng & Lithographing Co., 
CA.Neb., 433 F.2d 1038, cot. den. 91 S.O. 883. 
401 VS. 92S, 27 LE12d 829. 

UJ. V. Oiayhoufld Con>.. D.CUL, 363 FSupp. 
S23, op. nqip. 370 F.Supp. 881. affiL, 308 FJd 329. 

(1) U.S^Dtmhp V. City of Oikago, D.CllL, 433 
F.S(9p. 1293. 

In n Sudur Carpn Bkrtcy.N.M.. 12 &R. 9ia 

(2) Other statements. 

U.S.-^.LR.B. V. Local 282. Intern. Booth, of Teun- 
slen, Chnoflisun, Warehousemen and Helpers ai 
America. CA.N.Y., 428 F.2d 994. 

Palmigiano v. Oatiahy, D.CRJ., 448 F.Supp. 
639. 

Ooiin.—Board of Ed. cX City of Shdtoa v. Sbdton Ed. 

Aaiti, 376 AM 1080, 173 Conn. 31. 

Ndh-Bahm v. Raikes, 263 N.W.2d 437, 200 Neb. 
195r-M«RBl V. Oty of Fapillion. 207 N.W.2d 377. 
190 Ndh 238. cert den. 94 S.Q. 1419. 413 U.S. 
919, 39 LEd.2d 474. app. after lemand 233 
N.WJd 876, 194 Nebi 819. 

N.y.-M£enniek v. Axdiod, 433 N.E.2d 308, 39 
N.YJd 574, 466 N.Y.SJd 279. 

Garry v. Garry. 467 N.Y.S.2d 173, 121 MiK.2d 

81 . 

Pa.-aty of Pitlsbugh v. DeWald. 362 A.2d 1141, 26 
FlCmwlth. 131. 

pise 21 

53.ia CiL~In re Gairow, 115 CaLRpir. 601, 40 
CAJd724. 

PctwlttfOB Intent 

a~Beopk V. Dorris. 373 N.EM 77, 14 lEDec. 946, 
37 IILAp|k3d 378. 

53.15. U&-U.S. y. Seale, CA.nL. 461 P.2d 343. 
Alaska—Gwynn v. Gnynn, 330 PM 1311. 

Am.—RBey v. Supenor Court In and For Cochiae 
County, Appi. 603 PJd 900. 124 Ariz. 498. 

54 UA-UAv.Setk.CA.nL, 461 FJd345-Oo^ 
don V. UA. CA.Mm. 392 FM 1213, oeit. den. 
99 S.a 2011. 441 US. 912, 60 LEd.2d 384 
545. Va/-CJA dtad in Hoh V. Ovl. 136 SA2d 
809. 814 203 Va. 332, levd. oo oth. gtdi., 83 S.a 
1375, 381 UA 131, 14 LEdJd 294 
55. UA-UA v.Scak;CAJlL.461 F.2d34S. 
Vl-CJA dtad ta K(dt V. Com., 136 S.E.2d 809,816. 
203 Va. 332, tevd. on oth. gids., 83 S.a 1373,381 
UA 131,14 LEd.2d 294 

57. N.Y.-CJAcUadliIttieFin]ceisttin.271 A.2d 
914.918.112 NJAiper. 334. 

59. NJ.-CJA. dtid ii In re Flakelstein. 271 AJd 
914 914 112 NJAspcr. 334 

|M8e22 

60. Al—F abom V. Beanchanq^ An>., 383 SoJd 144 
EritareofeffiDrt 

&C-State V. Jotanon, 132 SA2d 669, 249 S.C I. 
(2) Other ffltfteti. 

nU4a reOmnfai. 225 NA2d 119,80 nLApi>.2d 117. 

§ 10. Abnse of Legal Phicess or 
Ptoeeeding 

70. I1a.—Cl& eieM d ksiah in Thotnas V. States 
App., 210 SoJd 484 494 

Wyo.—Sprint v. Aoneer CnistB GdU Mines, Inc., 378 
PJd 234 ctrt. den. 84 S.a 117. 373 UA 833,11 
LEdJd 82, nh.den. MS.a 334 373 U.S. 934 11 
LEiL2d264 

AdiMtibow 

GtL-Fhopk V. SOva. 170 ChLRptr. 713, 114 CA.3d 
334 

71 . Wpo^-CJ A dtn h Sprign v. Pioneer Cmiau 
Gold Minea, Ine., 378 P.2d 234 244 oert den. 84 
Sa 117,373 UA 833. 11 T.Rd.2d 82, tefa. den. 
84S.a 334 375 UA 934 H LEdAi 268. 


Attorney filing suit whhoat anAority from 

cU^ 

Oa.-M and M Mats V. Jones, 199 S.E.2d 617, 129 
Ga.App. 389. 


7110. Fla.-Sreunfieldv. State, AppL, 166 So.2d 484 
—Bogan V. State, App., 211 Sa2d 74 app. after 
remand 222 So.2d 28—Mims v. State, App., 239 
So 2d 734 

7115. IXscretloo 

CaL-Ptt>pk V. Silva, 170 CaLRptr. 713, 114 CA.3d 
338. 

71 CaL—Vaughn V. Momdpal Court of La Angdes 
Judidal Dist, 60 CaLRptr. 374 232 CA.2d 344 
cert den. 89 S.a 123. 393 U.S. 834 21 LEdJd 
124 

Making mockery of eonrf s pneessea 

U.S.-U.S. V. Schiffisr, CA.Term.. 351 FJd 91, cat 
den. 86 S.Ct. 1914 384 UA 1003, 16 LEd.2d 
1017, leh. den. 87 S.a 12,383 UA 894 17 LEd. 
121 . 

73A. AppUeaUe to poat^oavktkm matters 

UL-People v. Brown, 333 N.E.2d 474 30 I]LApp.3d 
828. 

78. False affidavit agdast Jndge 

U.S.-Ely Valley Mhiea, Inc. v. Lee, CA.Nev.. 383 
F.2dl88. 

79. N,C-State v. HowelL 193 S.E2d 418, 16 N.C 
App. 707. 


§ 11. jDestruction, Removal, Con¬ 
cealment, or Disposal of 
Subject Matter 
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84. UA-Tomv.Tw«ney,aCIlL,430FAipp. 164 

85. ni-Vom V. Vois, 319 NA2d 72, 23 nUppJd 
312. 

§ 12. Disobedience of Mandate, Or¬ 
der, or Judgment 

page 25 

90. UA-4daaes V. Ideyen, Tol, 93 S.a 384 419 
U.$. 449, 42 LEdM 374, 

L ich t enstein v. Lichtenstein, CAPa., 423 F.2d 
nil, on renund 321 FAipp. 132, mod. on oth. 
gids. 434 FJd 69-UA v. Ryai:, CA.CbL, 433 
FJd 728. 

UA Steel Cop. v. United Mine Worfcats of 
Amerios, D.CPa.. 393 FAipp, 941 

Csl.—Ketscher v. Sopetio' Court of Freao County, 88 
Gd.l^. 3S7.9CAJd60]. 

DC-Biistol.Mywi Co. v. F.T.CD.C, 284 F.Supp, 
743, afld. in part, levd. in part on otL grds., 424 
F.2d 933, 138 UAApp.D,C 21 cert den. 91 S.a 
44 400 UA 824 27 L.Ed.2d 32—Yablouaki v. 
United Mine Woricers of America, D.C 307 Siqip. 
1224 

In le EUii, App., 264 AJd 304 

Fla.—dark v. Soncoatt Feaoh Gorp., App. 263 Sou2d 
247. 

Ga.—Cnidup v. State, 129 SA2d 183, 106 OaApp. 
833, affd. 130 S.EJd 733, 218 Ga. 819, cert. den. 
84 &a 74 375 UA 829, 11 LEd.2d 61. 

Idaho—Theesen v. Cootiaentil Life ft Acc. Co,. 408 
Pld 177,901(bho 38-Fhniipi V. Distiim Court of 
Fifth Jodldal DisL, 309 PM 1324 95 Idaho 404- 
Voyki V. Oty of Nampa, 348 Pld 1217,97 Idaho 
397. 

DL-^ec^ ei rd Scott r. Po&c Hall of Fame; Inc., 
387 NA2d 854 26 BLDea 24 69 IILApi),3d 301. 

KatL—MHams v. Consolidated Investon, Inc., 472 
P2d 248, 203 Kan. 728. 

Lav-Kidd v. CakhKll, 371 So,2d 247. 

MidL-PUple V. Broeato, 169 N.Wld 483, 17 Mich. 
App. 277—Fittante v. Schuhz, 174 N.W.2d 29,20 
MichApp.239. 
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Mia.—Masonite Cap. v. International Woodworken of 
America. AFLCIO, 206 So.2d 171. 24 A.LR.3d 
631 

Mo.-ClKmical Fireproofing Corp. v. Bronska, App., 
553 S.W.2d 714 

Neh-Paasch v. Brown, 260 N.W.2d 612, 199 Neb. 
683. 

N.Y.—Berman v. Lotemady Realty Corp., 297 N.Y. 
S.2d 829, 31 A.D.2d 899. 

Olendon v. OlaKkn. 238 N.YA2d 20, 43 
Miae.2d 833, mod. on otL gtdi 261 N.YA2d 444 
24 AJ>M 491 Cron motian den. 213 N.E2d 
454 16 N.YJd 1042, 266 N.YA2d 114 
N.C—Blue Jcaa Corp, v. Amalgamated Oathlng 
Woiken of America, AFL-QO, 169 EE2d 867, 
275 N.C 503. 

OkL—Thomas v. Tbonas, App^ 318 PJld 1294. 

Or.—Mnltnomab Cmuty v. Glam, 473 PAl 981, 3 
Or.App. 391. 

Pa.-Sininuns v. Suimmis. 333 A.2d 764 232 FaAi- 
per.365. 

PhilsddpWa Elec. Co. v. Dunk, 14 Chest 269. 
EL-In re Doe. 390 AJd 394 120 RJ. 883. 

Tenn.—Moore v. Standard Life ft Acc. Ini Co, App., 
504 S.W Jd 373. 

Tei-Ex parte Valdez. CivApp., 321 EW.2d 724. 
Vt-Socony MdbU Oil Co. v. Nothern OO Co, 223 
A2d 64 126 Vt 164 

W.Vi—State ex leL Johnsou v. Robinson, 231 SA2d 
303. 

Oral Olden 

U.S.-In re Stewart. CAMlss, 371 F.2d 938. 
ni-Gty of Chicago v. Bender. 294 NJBJd 2. 10 
nLAppiJd 133. 

(2) Other mattoi 

Aik.-Han V. State, 372 EW.2d 603, 237 Ark. 293. 
FhL-Kleinfidd v. Stxte, App., 270 So.2d 21 
DL-PCople V. Kennedy, 193 N.E2d 464 43 I]LApp.2d 
299. 

N.y.-Oumbs V. Martiiiis, 338 N.YA2d 817, 40 
ADld 194 

Tenn.-Hug|int v, FoUin, 300 EWld 433. 

Matten coutitBtliig bo ezcnse 

(3) Other mattoi 

U.3U-Diino V. UA, CA.OkL, 388 F.2d Sll. 
NJr-Board of Chosen Freeholden of Buriington 
County V. Cooda. 396 AJd 613, 164 NJSoper. 
384 

Tei-In re Sheinutt, App. 3 Dist, 693 EWld 621 

Matten held to coaatttote ccmto^pt 

(1) UA-^CUett V. Hammond, CA.Tex., 303 Fid 
S63-Hol]aiider v. Hollander. CAN.Y., 318 Fid 814 
oert den. 84 S.a 74 373 UA 831,11 LEdJd 63-In 
re Osborne, CA.Cal, 344 Fid 611-U.E v. Joyce, 
CAJIL, 498 Fid 391 

Flora V. Semtaiy of Health, Ed. and Welfare, 
D.CLPuerto Rico, 228 FAipp. 877—In re Amen- 
can Associated Systems, Inc, D.CKy, 373 FAifp. 
977-Spingler v. Pasadena Gty Bd. of Ed., D.C 
ChL, 384 FAipp. 844 nmd., CA, 337 Fid 1031. 
CaL-In re Karpf, 88 ChLRptr. 893,10 CA3d 3S3-In 
re Charbooneau, 116 CaLRptr. 133, 42 CA.3d 
50S-In re Jackson, 3 Dist, 216 CaLRptr. 339, 170 
CA3d 773, review den. 

Cdo.—Thmer v. Dbbiet Court In and Fbr Tenth 
Judicial Dbt, 333 FJd 494 188 Cola 144 
FIi—Thiede v. State, App., 189 SoJZd 494 app. after 
remand 226 SoJd 431 

Hawaii-Aate v, Ryan, 383 P.2d 329, 39 Haw. 423. 
Dl^Peopfe v. Kennedy, 193 NA3d 464 43 DlAppJd 
299-Ooodtnatt v. Goodman, 260 N.EJd 237, 123 
nLApp.2d 190-People a leL Woodward v. Oli¬ 
ver, 322 N.E2d 244 23 DLAppAl 64 cert den. 96 
S.Q. 275, 423 UA 927,46 LEd.2d 255. 
lowa-Btate v. Mvuck, 116 N.WJd 324 234 Iowa 
104-Yocum V. GaBhey, 131 N.WJd 824 257 
Iowa 207. 

Kaa-Aate v. Sandstrom, 381 F.2d 811224 Kan. 573, 
cert den. 99 S.a 1263, 440 UA 929, 39 LEdJd 
483. 
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Mai&—Darmetko v. Boston Housiiis Authority, 393 
N.E2d 393. 378 Mm 738. 

Mich-In re Albert, 179 N.WJd 20, 383 Mich. 722. 
Mont.—State Midway Conunistioa v. Kinnua, 430 

p. 2 d no. 

Neb.-lo re Contempt of Potter, 301 N.W.2d 360, 207 
Neb. 769. 

NJ^Matter of Cooda, 370 A.2d 16, 72 NJ. 229. 
Matter of Ungar, 389 A.2d 993, 160 NJ.Super. 
322. 

N.Y.—LaundrarVend Machines, Inc. v. J. R. D 
Management Goip., 388 N.Y.S.2d 932, 34 A.D2d 
973, affd. 374 N.E2d 393, 43 N.Y.2d 890, 403 
N.Y.S.2d 498. 

N.C-In re Hogan, 209 S.E2d 880, 24 N.C.App. 51, 
cert den. 211 S,E.2d T% 286 N.C. 413. 
OkL-Piet«e v. Stroud, Cr., 473 P.2d 323. 

EL-State v. Brent. 209 A.2d 433, 99 R.I. 583. 

Tex.—Scndatnnn v. Magitxler, Cnr.App., 310 S.W2d 
388, err. ref. no rev. err. 

Va.-French v. Pobst, 127 S.E2d 137, 203 Va. 704. 
Wii.-Stote V. Doe, 254 N.W.2d 210, 78 Wls.2d 161. 

(17) Discunion of merits of pending case at public 
meeting in violation of pretrial order. 

U.S^.S. V. Tijerina, CA.N.M, 413 F.2d 661, cert, 
den. 90 S.CL 478, 396 US. 990, 24 LEdJd 431 

(18) Order to reftatn hrom asking court personnel to 
type instruclioo. 

Gola-OeMott v. Smith, 486 P.2d 431, 29 ColaApp. 
331. 

(19) Failure to comply with court-ordered blood tests 
in paternity proceeding. 

Wis.-In re Paternity of DJk.A.P., App., 344 N.W.2d 
200, 117 Wis.2d 120-ln re T.P.L, kpp^ 334 
N.W.2d 759, 120 Wl8.2d 328. 

M«tt« bdd not enitieiBiit 

(1) U.&-UB. V. Cos, CAJMias., 342 F.2d 167, cert 
den. 83 $.Q. 1767, 381 U.S. 933, 14 LEd.2d 700-Mil- 
waukie Const Co. v. Glens FaUi Ins, Go., C A.Or., 389 
F2d 364-U.S. v. Petenon, CA.Utah, 456 F,2d 1133. 
Swann v. Chariotie-Mecklenburg Bd. of Ed., 
D.C.N.C., 300 F.Supp. 1381-Beach v. KDl Corp., 
D.CDel., 336 ESuppi 229. 

Ark.-MofTOW v. Roberts, 467 S.W.2d 393, 230 Aik. 
821 

Cal^-Schaefer v. Superior Court of Lot Angelet Coun¬ 
ty, 73 CaLRptr. 870, 268 CA.2d 180. 
Cokk-Tipton V. City of Ukewood, 595 PM 689, 198 
Colo. 18. 

Ga^-Bnmlett v. State, 128 S.EJd 373, 106 Ga.AppL 
731-Duim V. Mulling, 131 S.EJd 794, 108 Ca. 
App. 9-n)ones V. State, 213 S.EJd 483, 134 Qa. 
App. 611. 

IIL-People V. Mette, 316 N.EJd 106, 21 lU.Ap|x3d 

m 

Ind.—4Udiardson v. Lake County Dept of Public Wet- 
bn, App., 439 N.E2d 721 
La^-Stale ex rL Coco, 363 So.2d 207. 

MtL-Mnakw V. State, 286 AJd 783,14 MtLApp. 348. 
N.Y.-Benisteiii v. Baud of Appeals. Village of Mati- 
necodc, 302 N.Y.S.2d 141,60 MbeJd 470-O<ne^ 
at Elec. Credit Corp. v. Fred Piatone, Jr., Inc., 326 
N.YS3d 898, 68 Miic.2d 47S-Ia re Zwiebel, 338 
N.YBJd 793, 79 Misc.2d 366. 

Ohio—la re Contempt of Common Pleu Court. 283 
N£.2d 126^300iiioSt.2d 181 
Pa.-Matter of Ring, 424 A.2d 1255, 492 Pa. 407. 
Utah-Sweeney v. Happy Valley, Inc;, 472 P.2d 941,24 
Utah2d 386L 

Wis.-StBte V. Dickson, 193 N.WJd 17.33 Wii.2d 331 
Goodfidth; iateet 
(8) Odier matten. 

U.S.-N.LRJ. V. Ralph Printing A Lithogni^ing Cd, 
C.A.NdL, 433 F.2d 1038, cert. den. 91 S.a 883, 
401 U.S. 925, 27 LEdJd 829. 

D.C.-In re Jackson, App., 328 A.2d 377. 

UL—Cook County v. Uoyd A. Fry RooRng Co.. 319 
N£2d 471 59 IHJd 131. 

Mo.—Sttte a rel. Oimid v. Perricfa, App., 557 S.W.2d 
23. 


Ohio-Vegh v. Kish. 196 N.E2d 797, 8 Ohio App.2d 
217. 

Wis.-ln re Kading, 246 N.W.2d 903, 74 Wis.2d 405. 
An indirect or eonstmedye contempt 
IixL-In re Penrih), 291 N.E.2d 698. 260 Ind. 26. 
La—Louisiana State Bd. of Medical Examiners v 
Bates, 249 Sa2d 127, 258 La 1049. 

MisL-In Interest of Holmes, 355 Sold 677. 
Ofaio-Vegh V. Kish. 196 N.E.2d 797. 8 Ohio App.2d 
217 

Okl -Browning v. Ray, 440 P.2d 721. 

Tex.—Ex parte Orathe, Civ-App., 570 S.WJd 183. 

PnnUment fbr viidation of general order as to photo¬ 
graphs bdd referable to statutory provision as to disobe- 
die^ of ordeta 

U.S.-Seymour v. U.S., CA.Tex., 373 F 2d 629. 

Direct contempt 

Fh.—Sondstiom v. State, App^ 309 So 2d 17, ccrt. 

discharged. Sup., 336 Sa.2d 571 
Md-Weaver v. State, 224 A.2d 684, 244 Md. 640. 
Pa-In re Galknrey, 389 A.2d 35, 480 Pa 1. 

Power of contempt extenshe 
N.H -Douglas v. Douglas, 242 A.2d 78, 109 N.H. 41. 
Condniied noncompliance ns becoming more 
mtbu than less serious 

Tcno.—Abney v. Abney, 456 S.WJd 364,61 TenaApp. 
531. 

Not STailiUe friiere party ready, willing and 
able to perform 

N.Y —Merdc, Sharp and Dohme v. Wlutted, 352 N.Y. 

S.2d 754, 77 MiscJd 8. 

DiscretioB 

La—Litton v. Litton, App., 299 SoJd 458. 

Judge of inferior tribnaal 

Utah-Stue v. Giles, 576 P.2d 876. 

ConstmctiTe ctmtempt 

Tea—Ex parte Rodriguez, CSv.App., 568 S.W.2d 894. 
Party cannot prescribe conditions prior to emo* 
plhmce 

Ana-^Hoyd v. Superior Court of State of Arizona in 
and for County of Pima App., 657 P.2d 885, 134 
Aria 471 

90.10. UA-UA V. Fidanian, CAFla, 465 FJd 
7SS, cart dea 93 Ea S4a 409 UA 1044, 34 
LEd.2d 494. 

TTieriault v. Carbon, D.CGa, 353 F.Supp. 1061, 
levd. on oth. grds., CA.. 495 F2d 39a reh. den. 
498 F.2d 1401 cert den. 95 Ea 323, 419 U.E 
1003,42 LEdJd 279. on remand 391 FAipp. 578, 
OkL—Oinuutte v. Ganoutte; 455 F.2d 306. 

91 CiU-Chapman v. Superior Court for Los Angelet 
County, 67 Cal.Rptr. 842. 261 CA.2d 194. 

Tsrdy appearanoe in court, etc. 

(2) Held omtenqit where im'ustified. 

(}a-Shafer v. State, 228 EE2d 382, 139 OaApp. 360 
Mm.-Wolf V. State, 260 So.2d 425, cert dea 93 Ea 
535.409 UA 1042, 34 LEdJd 491 
Unseody delay as contempt 
Ind.—State ex rd Sedam v. Ripley Oicuit Court 3IS 
N.E2d 761,262 Ind. 25. 

Wroagfol paymmtt of arUtratlott award 

N.Y.-Wnilaii>svilie TeKheci Aa'a v. Hatch, 404 N.Y. 

E2d 185, 62 A.D.2d 114A 

Spectacttlnr 

nu-pcople V. Watts, 384 N£2d 453, 23 BLDec. 659. 
66 IIlJkpp.3d 971. 

91 UA-Maneit v. Meyers, Tea. 95 ECt. 384, 419 
UA 499, 42 LEd.2d 374. 

93. La—James v. Spean, App., 372 5o.2d 617. 

93A UA-Yttes V. U.E; CA.Kan., 3^6 F.2d 718- 
UA V. Sopber, .CA-IU., 347 FJd 415-Taylor v. 
Finch. CAArk., 423 F.2d 1277, cert dea 91 
ECt. 125, 400 UA 881, 27 LEd.2d 119. 
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Aladta—Taylw v. District Court for Fourth Judicul 
Dist, u Fniibanks, 434 P.2d 679-jQhBnsan v. 
StUe, 491 P.2d 759. 

Atk.-Henderson v. Dudley, 574 EW.2d 6SE 264 Aik. 
697. 

Cal.—In re OuitioniMaa, 116 Ci].RptT. 153,42 CA.3d 
505. 

D.C.-Matter of Schaeffer, App., 370 AJd 1361 
Fla—Strauser v. Stranser, App., 303 SoJd 663. 
Ga-Biggers v. Biggers, 149 S.E.2d 98. 222 Oa 139- 
Horton v. Horton. ISO EE2d 630, 222 Oa 43a 
ni.-Dimaway v. Storm, 334 N.E2d 825, 30 ULAppM 
880. 

Kaii.-Bongers v. Madrigal, 563 P.2d 515, 1 Kan. 
App.2d 19E 

la-Lambert v Adams, App.. 347 Sa2d 883. 

La—Pettus v. Atchafebya Wildlife Protective Soa, 
App., 351 Sa2d 790. 

Md.—CJA dted in Oiaat of Mnrylnnd, Inc. v. State’s 
Attorney for Prince George’s County, 334 A.2d 
107, 118, 274 Md. 15E 

Ma-State ex td. Ginid v. Ferckfa, App., 557 EW.2d 
25. 

N.H.-Sinith v. State, 394 A.2d 834, 118 N.H. 764. 
NJ.-Sute V. Gary, 230 AJd 384, 49 NJ. 343, on 
remand 239 A.2d 68a 99 NJ.Super. 323, remd. 
250 AJd IS. S3 NJ. 256, aM 264 AJd 209, 56 
NJ. 16. op. supp. 264 AJd 209, 56 NJ. 16. 

Lawrence v. Uwreoce, 190 A.2d 206,79 NJAu- 
per. 25-Stote v. Corey, 284 A.2d 395.117 NJAi- 
per. 296. adopted, 393 A.2d 196; 119 NJAiper. 
579, cert. den. 93 ECt. 939, 409 UA 1125, 35 
LEd.2d 257. 

N.Y.-Caidoiia v. Perez, 280 N.Y.E2d 913, 28 A.D.2d 
673. 

Catabro Const Corp. v. W.ILE Holding Corp., 
266 N.Y.E2d 17a 48 MiscJd 91E 
N.C-aorreU v. Goriell. 141 EE2d 794,264 N.C. 403. 

Willis V. Willit. 162 EBJd 592. 2 N.CApp, 
219-Colliiis V. Collins. 196 EE2d 210. 18 N.C 
App. 45. 

Or.-State v. (yMalley, 435 P.2d 812. 248 Or. 601, on 
remand, 461 P.2d 832, 1 OrApp. 239, revd. on oth. 
grda, 469 F.2d 36, 25S Or. 544. 

Pa-Om v. Haefher, 368 A2d 686; 470 Pa 391 

Rauffl V. Board of Sup'rs of Tredyffrin Tpi, 370 
A.2d 777, 29 PaCmwlth. 9. 

EC—City of Sputanbug v. KimbreU’s Inv. Co,, 191 
EE2d 15a 2S9 EC 203-^igham v. Hgham, 212 
EE2d 594,264 EC 101-Moedey V. Mosier, 306 
EE2d 624, 279 EC 348. 

ED.-Hanucb v. Haniach, 273 N.WJd .18E 
Va-Laing v. Com., 137 EE2d 896, 205 Va 511. 
W.Va-Handenhot v. Handlan, 248 EE2d 273,7 AL 
R.4tb 874. 

Clvfl eontempt 

(2) ShouM be used only when neceitaiy to sustain 
authority of eooit 

U.E—N.LR.E V. Shurteuda Steaks, Inc;, CAOolo., 
424 F.2d 191 

(3) WiDfuI reftisal or disobedience neoesstiy. 

N.Y.—Pearl Street Devdopment Corp. v. Conduit & 

Foundation Corp., 389 N.YA2d 217, 88 hfisoJd 
1015. 

N.C-EUiott V. Burton. 198 EEJd 489, 19 N.CApp. 
291. 

(4) Other instances. 

N.Y.—Great Neck Fenaysaver, luc. v. Central Nassau 
Publications luc., 409 N.Y.E2d 544, 65 AD.2d 
616. 

Pa—Cuborandum Ca v. Combustion Engineermg, 
Inc., 396 A2d 1346, 263 FlSiiper. 1. 

Oimiual or qiiasii^rimiiitl coBtenQt 

(2) Pa-Matter of Riiifc 424 A2d 1255,492 Pa 407. 

(3) Other statementa 

D.C.-Floeidieim v. Eogman, 494 FJd 949, 161 UA 
AppJD.C 3a 

Fla—State ex reL Gariovtky v. Eastmoore; App., 393 
SoJd 567. 

Md.-State v. RaU. 298 A2d 867. 267 Md. 714, 69 
ALR.3d 483. 
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WlUAdaea 

(5) Other Kuements. 

U.S.-U.S. V. FSdanlan, CA-Fk, 465 F.2d 755, cert, 
deo. 93 S.CX. 54a 409 U.& 1044, 34 LEd.2d 
494—U.S. V. Ofeyhonnd Corp., CA.IU., 508 FJd 
529. 

CiL-In n KarpT. 88 CaLRptr. 895, 10 CA.3d 355. 
DL-Shapbo v. Shapiro, 252 N.E2d 93. 113 Ill.App.2d 
374-Matter of Swan, 415 N.E2d 1354,48 DLDec. 
7a 92 IUAi9.3d 856. 
lowa-Laae v. Oxbeqer, 224 N.W.2d 245. 

La.—New Orleam Fne FijJrters A«’n Local 632 v. City 
of New Oitans, App., 260 Sa2d 779. writ ref. 262 
Sa2d 787,262 La. 187, and 262 Sa2d 788,262 La. 
19a afH. 269So.2d 194,263 U 649, mt. den. 93 
8.a 1902, 411 U.S. 933, 36 L.M2d 391 
N.C.-Mauiiey v. Maiuey, 150 S.E3d 391, 268 N.C 
254. 

Bennett v. Bennett, 204 EE2d 554, 21 N.CApp. 
39a 

pL-Con. ex Id. Wright v. Hendrick, 312 A.2d 401 
455 Fa.36L 

(6) Fact that contemnor violated court order out of 
sino^ hdd idigioiu belief did not detract fioin fact 
that be acted willfully. 

Neb.-In re Contempt of Sileven, 361 N.W.2d 189, 219 
Neb. 34. 

C3ew and naetniTOcal or niHkwbted dtobedi* 

MasL—United Pactoiy Outlet, Inc. v. Jay's Stores, Inc, 
278 N.E.2d 716, 361 Mass. 35. 

N.Y,-<jenenl Elec Credit Corp. v. Fted Pistone, Jr., 
be. 326 N.Y.a2d 898, 68 MiscTd 475. 

Expitiii Mm to appear 
Ui-UA V. Fenn. D,CDL. 547 FAipp, 33. 

CMtnliiil IN'qnad^rfmiital conteiq^ 

(3) N.Y.—McOonnidt v. Axelrod, 453 N.E2d 508, 
59 N.Yld 574, 466 N.YA2d 279. 

pile 30 

93.ia UA-UA V. Aneriew Soc of GvQ Eogi- 
neen, D.CN.Y., 446 FAipp. 803. 

C3ffl coBtanqpt 

UA-b re D. I. Operatbig OOh D.CNev., 240 RSopp. 
672-UA V. Swingliiie. be. D.CN.Y.. 371 
FAipp 37. 

L a ck ttf dnfgfwcc rigHtflcant 
UA-UA V. Swingliiie; be. D.CN.Y., 371 FAipp. 
37. 

Men BegltgBaeB aot enoa8)i 

UA-UA V. SwiniGoe, be. D.CN.Y., 371 FAipp. 
37. 

Under statute relating to contempt 
through willful disobeface of writ, 
process, order or judgment, the act 
must be criminal and forbidden by judi¬ 
cial order,while under statute relat¬ 
ing to contempt through failure to 
ob^ writ, process, order or judgment, 
inaction itself may be puniahed.’^'^ 
Same conduct may be contempt 
through disobedience of judicial man¬ 
date and failure to obey judicial man¬ 
date.**'** 

9116. Arix.-In le Wright, 281 F. 944, 36 Ariz. 
S-Ong Hmg v. Thuntan, 416 PAJ 416,101 Am. 
91 

93.17. Ariz.—Oqg Hug v. 11101 x 1100 , 416 PAI 416, 
101 Ariz. 91 

93J& Ariz.—Ong Hing v. Thuntan, 416 PAf 416, 
101 Aik 91 

93J0. N.Y.-Uenbeq V. Denbag, 251 N.YA2d 9a 
21 A.DA1 863. 

99 JS. Oaliaa 

U.S^Yate* v. UA. CA.KaiL. 316 FJd 718. 


Vtolatkm of prior order 
Minn.—State ex rel. LaMere v. Young, 192 N.W.2d 
186, 291 Mina 54a 

93A0. Ga.—Adams v. Adams, 146 SA2d 759, 221 
Ga. 710-Halcomb v. Holcomb, 152 EE2d 863. 
223 Ge 5. 

Md.—Rosenbloom v. Electne Motor Repoir Co., 358 
A.2d 617, 31 MdApp. 711. 

Wis.-Huntef v. Hunter. 172 N.W.2d 167, 44 WisAl 
618. 

Acts conunitted prior to order 
Tex.—Ex parte Rodriguez, CivApp., 568 S.W.2d 894. 
93J5. UA—Finney v. Arkansas Bd. of Cnrectkm, 
CA.Ark., 505 F.2d 194, on remand, D.C, 410 
F.2d 251, affd., CA., 548 F.2d 74a tfUL 98 Ea 
2565, 437 UA 678, 57 LEd.2d 521 reh. den 99 
S.a 1035. 439 UA 1121 59 LEiL2d 83. 

Col.—In le Blaze, 79 Ca!.Rptr. 551, 271 (lA.2d 2ia 
Fla.—Gilman v. Altman, 300 SoAl 703 
Ce-London v. London, 256 EE2d 33, 149 aa.Anx 
805. 

N.Y.-McConnick v. Axelrod, 453 N.E2d 508, 59 
N.YAI 574, 466 N.YA2d 279. 

Gmgold V. Gingold, 367 N.YA2d 791, 48 
A.D.2d 623. 

Va.-Fiench v. Pobst, 127 SA.2d 137, 203 Va. 704. 
Stlpnlatiofl of parties regvding enstody 
N.Y.-Kmg V. King, 478 N.YA2d 761 124 Misc2d 
946. 

page 31 

94. Prior to trbl 

N.Y.-DeSalvo v Kaplan, 382 N.YA2d 779, 52 

^D.2d 57a 

94A. OaL—Schaeffl-V Superior Couit of Los Angdes 
County. 73 Cal-I^nr. 87a 268 CA.2d ISa 
Ky.--Aken v. Stepbenson, 469 EWJd 704. 

Wash.—State v. Ral]A Williams' North West Chrysler 
Plymouth, be. 553 P.2d 442.87 Wash.2d 327 app. 
dam. 97 ECt. 1594,430 U,E 951 51 LEd.2d 801. 

96. Dbobedkiice to danuige of party field oec- 
esssry 

UA-Boylan v. Detrio, 187 F.2d 375. Williams v. 
Iberville Parish School Bd.. D.CLa., 273 FSupp. 
541 

97. Oa.-Nylen v. TidwelL 233 EE2d 245, 141 On. 
App. 256. 

98. N.Y.-McConiriifa v. Axelrod, 453 N.E2d 508, 
59 N.YAI 574, 466 N.Y.E2d 279. 

Lake Hawthorne Homeownen Au’n, be v. 
Carey, 425 N.Y.E2d 769, 103 Mise2d 329-(3any 
V. Garry, 467 N.Y.E2d 175,121 Misc2d 81. 
98.10. Cri.—Schaefer V. Superior Court of Los Ange¬ 
les Oomity. 73 CiLRptr. 87a 268 CA.2d 18a 

99. UA-wmiaiu V. Iberville Parish School BiL, 
D.CLa., 273 FAipp, 541' 

Mo.-Gefird v. Kodner. App.. 468 EWJd 677. 
Nd>.-Diake v. Drake, 163 N.WAi 598, 183 Nev. 677. 
N.Y.-Oukn v. Fodeyn, 209 N.YA2d 85112 A.DA1 
8ia reug. mid ipp. den. 212 N.Y.E2d 1013, 12 
A.0.2d 969. 

Wash.—CIA chad b Jduston v. Beneficial Mal)ag^ 
meet Carp, of America, 638 PJd I20L 1203, 96 
WasLZdTOE 

Whea Jadgaaort is **fiiial sod exeentoiy** 

U.E—Cutter v. Humhk OS A Refining Co., DCLa., 
228 FAipp. 787, nffiL, CA., 346 F.2d 43, cert den. 
86 Ea 546, 382 UA 971 IS LAdJd 46E 
L UA—Wiliiams V. Ibervilk Parish School Bd, D.C 
La, 273 FAipp. 541 

N.Y.—Conuninioner of Social Servioei, Erie County v. 

' Honan, 413 N.YA2d 532,67 AI>.2d 815. 

page 32 

IS Ga.-0^ettee v. Watson, 157 EEAl 464^ 223 
Oa.61S. 

Duns V. MuOing, 131 EE2d 794, 108 GeApp. 
9. 


Ix-CJA quoted b Gty of Monroe v. Evans, App., 
385 Sa2d 911 915. 

Miss.—Moigan v, U.E Fidelity & Guaranty Ca, 191 
So.2d 851. 

Mo.—CJA dted b State ex td. Rosener v. Lasky, 552 
EW2d 728, 73a 

N.Y.—McCormick v. Axdrod, 453 NA2d 5M, 59 
N.YA1 574, 466 N.Y.E2d 279. 

Ve-Ficncb v. Pobst, 127 EE2d 137, 203 Va. 704. 
1 . 1 a UA—btemational Longsboiemen'a An’n, Lo¬ 
cal 1291 V. Philadel]faia Marine Trade Au'n, Pa., 
88 ECt. 201, 389 UA 64, 19 LEd.2d 236. 

In re Rubin, CAJ>a, 378 P2i 104-Lklitai- 
stew V. Liditenstein, CAJa., 425 P2d 1111, on 
remand 321 F.Supp. 151 mod. on oth. grds. 454 
F.2d 69-U.E V. Joyce, CA.I1L, 498 Fid 591 
Rice V. Internal Revenue Service, D.CPa., 355 
F.Supp 605. 

CaL-In re Berry, 65 CaLRptr. 273, 436 Fid 271 68 
C2dl37. 

Little V. Superior Court Los Angeles County, 
67 CaLRptr. 77.260 CAAl 311—Ransom v. Supe¬ 
rior Court, 68 Ca].Rptr. 507, 262 CJLld 271. 
Colo.—Board of County Com’n of Boulder County v. 

Buck, 452 Pld 6,168 Colo. 499. 
D.C-Bristol-Myers Ca v. F.T.C, D.C. 284 FAipp. 
745, affd. in part revd. m put on cub. grds., 424 
F.2d 935, 138 UAA.pp.D.C 21 cert. den. 91 ECt 
46. 400 U.E 824, 27 LEd.2d 52. 

Fla.—Department of Health and Rehabilitative Servicea, 
Division Mental Health. South Florida State 
Hoapitil v. Slate, App.. 338 Sa2d 22a 
Md-Ooldsbonwgh v. State, 278 A.2d 623, 12 Md. 
App. 346. 

Miaa.-Mardn v. Martio. 254 Sa2d 53a 
N.Y.-Pei:g)fe v. Balt 312 N.Y.E2d 587, 34 AI>.2d 
931 

' State V. New York Moven Tariff Bureau, Ina, 
264 N.YA2d 931, 48 Misc.2d 225. 

Fa.-nJaiiet D. v. Curas, 362 A.2d 106a 240 PaSuper. 
291. 

EC—CJA dted b EC Dept of Social Scrvica v. 

Brock, 329 EE2d 771 774. 

Tet-CJA dfad b Ex parte Slavin. 412 EW.2d 41 
44. 

Ex pnite Thompson, CivA|^, 510 EW.2d 165. 
Va.-Wiim v. Wuu. 235 EE2d 307, 218 Va. 8. 

Order iad^ntte 

UA-Reed v. Cleveland Bd of Ed., CA.Ofaio, 607 
Fid 749. 

FbL—Brodcs v. State, App., 350 So.2d 517. 
Mo-Gerard v. Kodner, App., 468 EWld 677. 
Minn.—Cantedt v. Orinddand, App., 365 N.W.3d 347. 
Ten.—Stoner v. Thompson, Civ.App., 553 EW.2d 15a 
err. ref no rev. err. 

Fair notice of required acts 
UA-Robbins v. Labor Tiansix Corp., D.CJ1L, 599 
F.Snpp. 70S. 

Fsb waiTriiig tiMt acto fuWddeB 
U1.-UA on Bdislf of lAE v. Nortm, CAJk, 717 
F2d 767. 

1 U.E-JUA V. Joyce, CA.IIL. 498 F.2d 591 
Art-Wood V. OoodsoD, 485 EW.2d 211 253 Ark. 
196l 

Cal.—Thome v. Munleipnl Court, Cty and County of 
San Fiandsoo, 46 CaLRptr. 749, 237 CAJd 249. 
D.C.-^ re Brown, CA., 454 P.2d 999, 147 U.EApp. 
D.C 156. 

Pinciu V, Piuai, App., 197 A.2d 854. 
Plo-^orrii V. Truax, App., 152 Sold 515—Kianii v. 

Kianis, App., 313 Sold 135. 

Md.-Mattingly v. Homton. 250 Aid 631 252 Md. 

59 a 

Masa-Shaw v. Com., 238 N.Eld 876, 354 Mast 583. 
ScUhfate v. Sdhlkhte, 314 N.Eld 461, 2 Man. 
App. 861 

N.Y.-MdConniek v. Axdrod, 453 N.Eld 508, 59 
N.yid 574* 466 N.yA2d 279. 

Carison v. Fodeyn, 209 N.Ylld 85112 AJ>.2d 
I 8ia reaig. and app. den. 212 N.YA2d 1011 12 
A.Dld 969-Steinbeig V. Zareliky, 248 N.YA2d 
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18a 20 A.D.2d 795, app. dam. 200 N.E2d 5«a 14 
N.YJd 842,251 N.YS.2d 68»-Statc ea rel Porter 
V. Porter, 307 N.Y.S.2d 682, 33 A.D.2d 87fr-Peo. 
pie V. Bah, 312 N.YA2d 587, 34 A.D.2d 932- 
Otny V. Gany, 467 N.YA2d 175,121 Misc.2d 81. 
Ptu-Janet D. v. Cama, 362 A.2d 1060 240 PaAiper. 
291. 

Tex^-E» parte Allen, av.App., 477 S.W.2d 297—Ex 
parte Lazaio, Civ.App„ 482 &W.2d 12, err. dam. 
-Ex parte Butter, Ov-Apix, 323 S W,2d 309-Ex 
parte Dean, QvApp., 529 S.W.2d 585. 

Order heM aot sufUdeafly dear 
NJ.-MaUer ofDe CMo, 357 AJd 273, 141 NJ.Super. 
41 

N.Y,-Cteary v. Kenny Scow Corp., 394 N.Y.Sld 710 
57 AJ>.2d 313. 

N.C—la re Board of Com'n of Caldwell Coonty, 167 
S.E2d 488, 4 N.CApp. 626. 
ftoad ordtt or decree 

U.E—U.S. V. Richlyn Laboratories, Inc., D.C Pa, 365 
F-Supp. 803. 

Obedience not OMltfciit by Jodeds condoct 
UE—In re Ddinger, D.cni., 370 ESupp. 1304, afTd., 
CA., 502 P.2d 813. Cert. den. 95 S.Ct. 1425, 420 
UA 99a 43 LEdJU 671. 

3. bbx—bfisKwri Federation of The Blind v National 
FUoatktt of The Bliiid of Missouri, Inc, App., 
546 S.W.3d 181 

Ordff in conflict with prefione order 
N.Y.-Viza V. Town Bd. of Town of IsHp, 378 N.Y. 
S2d 743, 51 A.D.2d 564. 
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4. Mo,-State ex id. Roiener v. Lasky, App.. 552 

S.WJd 728. 

RY^oltzinan v. Beatty, 2 Dept. 468 N.YE2d 905. 
97 A.D.2d 79. 

5. CaU-Thonoe V. Muiicipal Oonit. City and County 

of San Fianciaco, 46 CaLRptr. 749, 237 CA.2d 
249. 

EC-Wdchd V. Boyter, 196 EE2d 496,260 S.C 418 
Te&-Ex parte Padnn. 565 S.Wld 921.100 AX.R.3d 

88a 

d. UE—Intematiooal Longsbotemen’i Ass’n, Local 
1291 V. Ftnladelpliia Marine Trade Ab’o, Pa., 88 
$.a 201, 389 UE 64, 19 LEd.2d 236. 
D.C-CJE cted In In re Benton, App., 228 Aid 324, 
326. 

Renlntioa of anbigiiity 
UB^oid V. Kamneier, CA.Pa„ 450 Fid 279-U.S. 
on Bdialf of LRE v. Norton, CA-Pa., 717 F.2d 
767. 

It has been stated that one who acts on 
his own inteipzetation of a court order, 
when there is a question as to what the 
court intended by the order, does so at 
his perfl.*'^* 

IOlS. Fla^-41etting» v..McMahon, App^ 164 $a^ 
553. 

Nek-Krapank v. May, 119 N.Wld 511 174 Neb. 
731 . 

AppUartldk flnr darifientioa or conatnictlon 
pro p er mcdy 

UE-UE’v. Qieyhomid Corp., b.CJlL, 363 FSupp. 
525. op. anpp. 370 PEipp. 881. afld. SOS F.2d 529. 

A certain'amount of leeway ma}|be 
allowed when the court issues di- 
rectwes.'®-"* 

lOia U.S^In R Deffingcr, D.CI11., 370 FEipp. 

1304, alGi. CE, 502 P.2d 813, cert den. 95 S.a 
' 1423,420 UE 99a 43 L.Edld 671. 

12J. UE-^r America, Inc. v. Hatton Bns., Ina, 
D.CFI 1 .. 570 FEipp. 747. 

Ark^Henderaon v. Dudley. 574 EWld ^ 264 Ark. 
697. 


Cal.—Vaughn v. Municipal Court of Lot Angles Judi¬ 
cial Dist., 60 Cal.Rptr 575, 252 CE2d 348. cert, 
den 89 S.CL 125, 393 UE 856, 21 LEd.2d 126. 
Mast-Vilte V Praia, 227 N.E2d 743, 352 Mara. 780. 
Refilsal to heed adnositiofis 
D.C—Irby v. U.!. App. 342 E2d 33. 

Lack of good faith effort to comply with order 
U.E—American Fletcher Mortg. Co., Inc v. Bara, C.A. 
Ind., 688 F.2d 513. 

Pnblic dd’enda’s refiiaal to proceed 
NY-People v. Lennon, 454 N.Y.S2d 621, US 
Mac 2d 738. 

Good faith balief of conflict of interest irrde* 


N Y.-Balter v. Regan, 4 Dept, 468 N.Y.Sld ISO, 97 
A.D.2d 953, afid. 468 N.Bld 688, 63 N.Y.2d 630, 
479 N.Y.Sld 506. 

12.15. Colo.—Turner v. District Court In and Pour 
Tenth Judicial Dist.. 533 P.2d 498, 188 Cob. 146. 

Md-Meyeis v. State, 326 E2d 773, 23 Md App. 275. 

13. Ma—Mechanic v. Gruenafehter. App., 461 
S.W.2d 298. 

16. Fla.—CJE. cited In Mitchum v. State, 231 So.2d 
208. 303. 

Adrioe by attorney 

(3) Ohio—Petition for Green, 175 N.E2d 59, 172 

Ohio St. 269, cevd. on oth. grds. 82 EQ. 1114,369 UE 

689, 8 LEd.2d 198. 

(5) Cal.-In re Bongfeldt, 99 CaLRptr. 428. 22 

C.A3d 465 

Ohio-Petiiion for Green, 175 N.E2d 59, 172 Ohb St. 
269, revd. on oth. grda 82 SQ. 1114, 369 UE 
689. 8 L.Ed.2d 198. 

(6) Other dreumitancet 

Cal—In re Chaibonnenu, 116 CaLRptr. IS3,42 C.A.3d 
503. 
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Disobedience of orders or decrees 
under statutes relating to labor rela¬ 
tions as contempt is discussed in exten- 
80 in Labor Relations § 719 et seq. 


17.ia Md.-Savage v. State, 308 E2d 701, 19 Md. 
App. 1. 

Refhsal to be examined as defective ddinqnent 
as dvfl ciMtmpt 

Md.-Sav8ge v. State, 308 E2d 701, 19 MdEpp. 1. 
18,10. WtUftil faQiire to appear at a hearing 
treated as criminal contmpt 
Fbu—Oarlyte v. Cariyk, App. I DisL, 438 Sa2d 176. 
18E5. 111.—Contbienlal USnou Nat. Bank v Brach, 
390 NE.2d 373. 28 IlLDee. 20^ 71 IlLApp.3d 
789. 

21. Order or ddlvery of poiseHion enfwce* 
aUe by contempt procekiiigi 
N.M.-Historieal Soc. of N.M. v. Montoya, 393 P2d 
21, 74 N.M. 283. ' 

§ 13. — Order to Pay Money 
pageSd 

21 Cal.^In re Marriage of Hthian, 141 CaLRptr. 
•S06,74CA.3d 397. 

IncL—Bahre v. Bahre, 230 NE2d 411, 248 Ind. 656. 
Mich.-Feopte v. Fenon, 205 N.W.2d 6ia 44 Mich.' 
App. 6^ 

Ma—Ctey v. Eagle Redprecal Exchange, 368 EW2d 
344v. • 

N.M.-Sesaya v. Sasayb, 338 P.2d 38, 89 N.M. 769. 
N.C-CrBrien v. O'Brten, 146 SE2d SOa 266 N.C. 
502. 

Tenn.-Weinstein v. Heutiberg, App., 490 EW.2d 691 
Utah-Tbomas v. Thomas, 569 PEI 1119. 
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Payment of fines and costs 

Aliu—Barton v State, Or, 326 Sa2d 695, certbnn 
denied 326 So.2d 699 

Attorney fees 

Fla.—Laing v. Laing. App. 3 Dist., 431 Sa2d 324 

22JS U.S.—Baumrin v. Cownoyer, D.CJdasa., 448 
FEipp. 225. 

Okl.-Potter v. Wilson, 609 P.2d 1278. 

Tex.—E\ parte Jackson, Qv.App., 590 S.W.2d 775. 

23. Mich.-Ma|jak v. Murphy, 177 N.WEl 228, 22 
Mich. App. 38a afU. 188 N.W2d 339. 383 Mich. 
210 

Contempt improper to coUect costs 

bwa-LiRue v. Bunis. 268 N.W 2d 639. 

24. Mass.—Donnelly v. Glacier Sand & Stooe Ca. 
Inc., 312 N.E2d 5BS. 2 Mass.App. 368. 

pages? 

25 Mara.—Geoige E Whitten, Jr., Inc. v. County 
Com’n of Essex, 227 N.E2d J47. 352 Mass. 579. 

26. V.S—Lichtenstem v. Lichtenstein, CAPn., 425 
F2d 1111, on remand 321 FEupp. 152, mod. on 
otE gids. 454 F2d 69. 

Aik.-^lanuoo v. Hamson, 394 S.W.2d 128, 239 Ark. 
756. 

Mich—Amencan Oil Ca v. Suhonen. 248 N.W 2d 702, 
71 MiehApp. 736, 

Wash-CJE dted ia State V. Ralph Williams' North 
West Onyster Plymouth Ino. 553 PEd 442, 446, 
87 Wash.2d 327 an>- dius. 97 S.a 1594 430 U.S. 
«S2, 51 LEd.2d 801. 

Contempt not shown 

U.S.—Central States Southesat and Southwest Areas 
Pension Fund v. Richardson Tracking, Inc., D.C. 
Wis., 431 F.Supp. 349. 

26E. N.Y.-Leikowitz v. Orouwald, 223 N.Y.S2d 
386, 33 Misc.2d 90S, oitiL 229 N.Y.SEd 736, 16 
A.D.2d 889. 

Statnte construed 

N.Y.-^vakm East. lua v. Monadun, 251 N.Y.SXd 
29a43Misc.2d 401. 

Dbcretiw of court 

N.Y.-Gould V. Jacoba, 256 N.Y.S.2d 20, 44 MiscJd 
99a am. 263 N.Y.S2d 1004. 24 A.D2d 934. 

Necessity of findiiig of willAil default or derelic¬ 
tion 

N.Y.-Orocker v. Dnicker, 278 N.Y.S.2d 643, S3 
Misc.2d 446. 

Prareqiiisite to ponisliment tiiiat wrong by flAi- 
daiy be adjndged 

N.Y.-r>nicker v. Dnicker, 278 N.Y.SJd 643, 53 
Miac.2d 446. 

Money Jadgianit resalting from ordinary par^ 
nerihip accwmtiiig not indnded 

N.Y.-Dnidcer v. .Dtudcer, 278 N.YE2d 643. S3 
Mise.2d 446. 

27. m.—First Nat Bank & Trust Co. of Evaaston v, 
Desara, 193 N.E2d 113,43 Ill.App.2d 153. 

Me.-Yo(Ier v. Cumberlaiid County, 278 'A-Td- 379. 

Va.-CJE dted te French v. Pobst, 127 S.E2d 141, 
2i)3 Va. 704, 

Wash.-Yainaha Motor Goip., U.S.A. v. Hanu, 631 
P.2d 423, 29 WarixApp. 859. 

Faiilctilm peiwwa committiiig act 

(1) M]ch.-Ma(jak'v. Muiphy, 177 N.W.2d 228, 22 

MtcEApp, 38a alKL' 188 N,W2d 539, 385 Mich. 210. 
(10) Other penona. 

N.Y.-Avabn East. Ina v. Monaghan, 251 N.YE2d 
29a 43 Mise.2d 401. 

pagc38 

28. Va-CJE dted ia French v. Pobat, 127 EE2d 
137,.ML 203 Va. 704. 

5L CMl contenpt for refknai to pay money 
helddiscrrtio i iary 

NY.-Ih re Hildreth, 284 N.Y.S2d 755, 28 A.D.2d 
290 
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§ 14. —Validity of Mandate, Or¬ 
der, or Judgment 

34. UA-H«ailey v U.S.. CA.N.D., 312 F.2d 641- 
UA V. Thomptm, CA.N.Y, 319 F.2d 665-Jee 
V. Cutuudi, CACal., 378 FJd 842. 

RflMBStid V. RMeudd. D.CN.Y., 278 RSupp. 
794-Oajtilloii v. Saperior Coun of Stite of Cil., 
for Lot Angeles County. D.CCnL, 303 RSupp. 
304, cue renuL. CJl, 442 R2d 1338. 

Arit—Phoenia Nen^qwn, Inc. v. Superior Court In 
md For Mvieopn Oouniy, 418 PJd 394, 101 Aia. 
237. 

Alt—Wood V. Goodson, 485 S.WJd 213, 253 Aik. 
196- T pwm b en y v. Adkieioii, 499 S.W.2d 833, 
233 Ark. 281 

Cal—Bywum, Inc. v. Supoior Cnnt for Lot Angeki 
County, 72 OiRptr. 335. 266 CA.2d 763—In n 
Biases 76 Cri.Rptr. 551,271 CAJd 210-M<w«r 
V. Superior Court In and Fbr Lot Angeles County, 
83 CsLRptr. 121 3 CAJd 223—Tarantmo v. Su¬ 
perior Court In and For Marin CoNinty, 122 CaL 
Rptr. 61. 48 CA.3d 463. 

CokL-lbap V. People. 538 PJd 376, 192 Cbto. 341. 
P.C—Motherhood of Locomotive Firemen and En- 
Siiienen v. Bangor A AJL Go.. CA., 420 F.2d 72, 
136 U.S.AppJ}.C 23a cert den. 90 SO. 1258. 
397 UA 1024, 25 LEdAl 533. 
ha n Banks, App^ 306 AJd 27a 
Flfc-In Interest of ILT, App, 180 SoJd 374-Fiied- 
man v. Friedman, App., 224 SoAl 424, 

On.-Ttammcfl v. ‘nimmeO, 138 S.R2d 562, 220 Gi. 
293-Dittnar ». Robertson, 145 Si2d 534, 221 
On. 316-€aniiaQ v. Coimdl, 152 &BM 367, 222 
01.761 

Pteker v. Coker, 143 SA2d 628, 112 aa.App. 
448-MiiBii V. State, 151 SA2d 837, 114 Ga.App. 
326. 

BL-Shafier v. Nbithride bw. Inc., App., 184 N.E2d 
756. 36 lILAtip,2d 441-City of Chkago v. Kin^ 
230 NA2d 41. 86 nLApp,2d 340, cert den. 89 
$.a 626, 393 UA 1028,21 LEd.2d 571-Aiibott 
V. Abbott, 262 NA2d 502, 129 IlUpp.2d 96- 
People en rd. Hawthorne v. Hamikoii, 292 N.L2d 
563, 9 QUppJd SSl-Luatie Prodncts.Goip. v. 
Ddrikhd, 300 NA2d 847, 13 BLAppiSd 571- 
Fbopk V. loseiA, 434 NA2d4Sl 61 BLDec. 30a 
105 BLAppAl 368. 

Ind,r-Sndfo V. IndiaiM State Bd. of Healtl 

Sa 158 IwUpp, 443. osrL den. 93 S£L 61 419 
UA 836,42 LEdJd 62-8tatB ea leL LefBngweD 
V. Saperior Court Na 2 of Omt Coimty, 321 
NA2d 361 262 Ind. S7A 

lam-Ouk v. District Gouit. In nd For Pottnratta- 
mk County, 123 N.WJd 264, 233 bm 1001 
Xan^-CJA riU hi Small V. Small, 407 PAi 491,494, 
193 Kan. 331. 

Md.-CLLSL chad h Shapiro v. Ryu, 193 AJd 596, 
39S,233 MiL8L 

Micb^-Ptople v. Hnamfas, 216 N.WJd 438, 32 
MkLApp. 36-State Bar of Mkliigan v. Cnmer, 
223 N.WJd 71196 MkhApp, 176, app. den. 226 
N.WJd 48. 393 Mkh.791alRLinpaitievd.in 
pnt on nth. Kds. 249 N.WA1 1, 399 Mich. 116. 
hfima-CJA cW h Hopp V. Hopp, 136 N.WJd 211 
211 279 Mhm. 171 

hio.-State ex rL akaid V. PWddi. App., 337 S.WJd 
21 

MoM^-PhORpt V. Loberg, 607 PJd 361, 186 Monk 
331, 

Ner^-DihMi v. Maritofi; 353 PJd 491 92 Nev. 581 
KC^ re BartoB, 126 lE2d 381, 2S7 N.C 334- 
CJ& dtsd h In re Skuth. 272 lE2d 831 841 
301 N.C 621-CJA cM In Matter of Wharton, 
2901E.2d 681 691, 305N.C561 
Ohk-PethianforOneH. 17SNA2dS9, mOtioSt 
269, revd. on oth. gidi. 82 S.a 1111 369 UA 
6818 LEdJd 191 

Onrinniti Metropolitan Houaing Authority v. 
Onciaimi Ditt. Oonaefl Nol 31, Aul Federation of 
Slatt County and Mimidpel Enp., AFL-aCl 
App, 237 NA2d 411 22 Ohio AppJd 39. 
Oil-PMe T. Stitt Cr., 429 P Jd SCL-lhomai v. 
Thons, App,, 318 FJd 1294. 


Fa.-C0n>. ex rd. Roviello v. RovkOo, 323 A.2d 766, 
229 PaAiper. 421 

S.C-State o rcL McLeod v. Hotcomb, 138 &E2d 707, 
243 1C 63. 

lD.-Peopk in Interest of M. R, 312 N.W.2d 7R 
TCX.-EZ pute Bakak, App. 2 Dkt, 631 lW.2d 198. 

Ex partt Hdk, Civ.App.. 477 lW.2d 379- 
McCeilough V. McCoUougfa, av.App.. 483 IWJd 
869. 

Wash.-Oike v. Dike, 448 P.2d 491 73 Washed 1- 
State ex id. Saperior Cooit of Soohomkh Coonty 
V. Spetiy, 483 P.2d 608, 79 Waah.2d 69, cert den. 
92 &a 271 404 UA 939, 30 LEd.2d 231 
Orders held ndU, etc. 

Fla.—Vend) v. Sate ex rd. Oerstein, App., 212 Sold 
11, cert den. 90 la 71 396 UA 849,24 LEd.2d 
98—Sandsbom v. State, App,, 309 Sold 17, cert 
dtschaigel Sup., 336 S^ 371 
Ind.—Vudetkoa v. Eefaefouger, 233 N.E2d 163, 230 
Ind. 173. 

N.Y.—In re Ithaca JoumJ News, Ine^ 292 N.YA2d 
921 57 Mlsc.2d 331 

JnrWictioB <ner one ^ two pertks 
Fl8.-In R Elnl App.4Dist., 435 Sa2d 1325. 
Attoney*! retninlng Iks 
Ind.—State ex rd. Shannon v. Hendiicb Cirenit Court 
183 NA2d 331, 243 Ind. 134. 

CooTletlai let elide 

BL-People v. Stinger, 317 N.E2d 341 22 BlAppJd 
371. 

Ohk>-Dividson v. Ahde, 206 N.E2d 584, 2 Ohio 
Appld 101 

Delesetiae of ftaectioB of deten^^ 
or party nwt do 

tfim.—Moigu V. U.1 Fidelity A Qotmty Co, 191 
Sold 851. 

Oral directkBi or oedm 
QL—Ketidier v. Superior Court of Fresno Coonty, 88 
CnLRptr. 357,9 CAJd 601. 

N.Y.-Peo|de v. Bdt 312 N.YA2d 587, 34 AJ12d 
931 

SD.—Kairu v. Gannon, 345 N.W.2d 854. 

UaanitftBtlonal order 

UJ^A V. Diekinsoii, CA-Ln, 465 PJd 491 on 
Rmaal D.C. 349 FJupp. 227, aSd.. 476 PJd 
373, cert den. 94 S.a 271 414 UA 979, 38 
LE(L2d 223. 

In R CBA, Inc., HCLa., 570 FJqip, 578, ipp. 
dkm. 735 FJd 907. 

Waeh.-«iinkr Nat Buk v. MeCtaeken, 613 Pld 
469, 26 WasLApp. 498. 

No power to ime iginaetioa 
N.Y.-Ford V. Tower West Asndates, 467 RYATd 
471 120 Mkcld 241 
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35. CaL-Ecerd of Medkal Examinen v. Teminal- 
Hudaon Electraoia, Inc. of Cdilbniia, 140 Gd 
Rptr. 757,73 CAJd 371 

lA-Chy of Lake Chaika v. Bel 347 8a2d 494, 
OkL-WhlDock V. WUHock, 550 PJd 558. 

Fh^-Dmakn 85, Amelumated ‘Dnoait Unkm v. Pbrt 
Authority of Aflegheny County, 329 AJd 292, 16 
PlCmwIth. 31 

EC—Thornton v. AMmI 260 SJBJd 179, 274 EC 1. 
3d. UA-Manesa V. Meyers, Tex, 93 Ea 584, 419 
UA 449,42LEdJd574 
GJA ckad in Morgan v. Ihomai, aCMki, 
321 FJupp. 365,391. 

Tol-Ex parte Mjriric, OvApp, 474 EWJd 767. 

P^4l 

37. CaL-McGoab v. Superior Court In and For 
Gty and Gouaty of San RruKkeo, 137 CaLRptr. 
233,68 CA.3d 89. 

D.C^-8belton v. UE, CA, 404 FJd 1291 131 UA 
AppJlC 313. cert den. 89 Ea 631 393 UA 
1021 21 LEdJd 368, 


Portkm of order ifaowa void 
Playwright V. Wright App, 331 SoJd 393. 

Tcl-Ex pute Beahet 590 EWJd 701 
3a UA-UA V. Leyva, CA.Tex, 313 R2d 774- 
Notman Bridge Drug Ca v. Banner, CAAfau 
529 FJd 821 

GaleOa v. Oneirit DlCN.Y, 533 FAopp. 1071 
Mm-Ladner v. Ladnu, 206 SoJd 621 
NJ.-SaImca v. Salmon, 212 AJd 171, 88 NJEnpu. 
291. 

38i. Rale la dfil pniceedinp diiHiigaMied 
U-E-Oiett V. Hammoodt CATex, 303 FJd 365- 
Latrobe Steri Co. v. Ikhed Steriwork en of Amer- 
ka, AFL-OD, CAA, 545 FJd 1331 
D.C—U.E V. Protbrional Air TiafBe GontroDen Orga- 
niiation Inc, D.C, 324 FEupp. 161 
41 Waih.-Mend School Dkt Na 334 V. Mead Ed. 

Aii'h (MEA), 334 PJd 361, 83 WashJd 27E 
WB—Wiaccaain PiDfeaoooal Police Aat'n (WFPA) v. 
Dane County, 316 N.WJd 631 106 WkJd 301 

41. la peraoaaa Jailidiction over attoney 
preaciit 

D.CyMatter of Marshall, App., 445 AJd 3, cert den. 
103 S.a 161 459 UA 873, .74 LEdJd 137. 

42. U.E-Latrobe Steel Cav. United Steehraefcen of 
America, AFb-OO, CAJe, 343 FJd 1331 

44, Order la wrfttag or attend fa mburtea 
CaL—Ketscher v. Superior Gout of Freano Coonty, 38 

GdRptr. 337, 9 CA.3d 601. 

paged! 

45. UA-ln re Dellinger, CA.in, 302 R2d 811 cert 
dea 95 Ea 1423,420 UA 991 43 LEdJd 671. 

4d. U.E-BowmBi v. Witaan. D.CFa, 514 FEopp. 
401 revd. in part on oth. grdi. and vna in put 
CA, 672 FJd 1143. 

MkL-^fOssMppi Bank v. Kelly By and Thrm^ Kel¬ 
ly, 445 SoJd 849. 

N.Y.-F«o|)k V. Oiglk, 428 N.YEJd 27, 74 AJDJd 
34E 

47. UA-Ackov, Local 281, United Brodi. of a^ 
penteR and Joinen of America, D.CN.Y, 308 
FEupp. 171 Afid. 438 FJd 171 cert dea 92 
Ea Ill 404 UA 858, 30 LEdJd 99. 
FkySndatiom V. State; App, 390 SoJd 44E 
NJl-Chy orLdwon v. Townsenl 424 AJd 201,120 
N.a831 

N.Y.-Oury v. Garry, 467 N.YEJd 175. 121 MkcJd 
81. 

Ohk-Bi R Appnpriatioa for Juvenfle and Probate 
Division for 1979, 403 NA2d 971 62 Obk St2d 
99,16 0.a3d 104. 

RJ.-^Diipns V. Dupiai, 236 AJd 261 103 EL 239. 
May coDatendly attadc orier to prodaee 
natloB 

UA-In re CBA, hoc, D.CLa, 570 FEnppL 578, app. 
dku. 735 FJd 907. 

4E UA-^tanete V. Meyen, To, 93 Ea 581 419 
UA 449,42 LEdJd 571 

Fla-Sandstnm v. State; App^. 309 SoJd 17, cert 
diKhaigelSnpL, 336Sa3d371 
Gayfanner v. Holtao, 243 EEJd 437, 146 OaApp. 
102, cert dea 99 Ea 1499, 440 UA 951 39 
LEdJd 771. 

BL-Ettm v. Stem, 188 NAJd 97,40 BLAppJd 374- 
Fiarit v. Paris, 220 N.EJd 211 33 DUd 303. 
lown-Rsnieh v. Rausdi. Apjx, 314 N.WJ4 171 
MoyStateex rL Ginid vi Fonach, App, 537 EWJd 
25. 

N,a-C!ty of Lehtnoo v. Townaenl 424 AJd 301,120 
NJL 836. 

N.YySaIter v. Regan, 468 NJEJd 68163 N.YJd 631 
479 N.YEJd 306. 

Waieihouia v. CdH, 336 N.YA2d 961 71 

N.C^4Coob V. Koob, 192 EEJd 4116 NOAppi 321 
mod. on oth. gtdL 193 EEJd 331 283 N.C 129. 
Fk-Alladelphk Marine Ttede Asi^ v. Intematkoal 
Loogihomnen’e Aae’n, Locale 1291, 1331 1361 
1242 and 1242^1, 308 AJd 91 433 Fk. 43. 
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R-U-Menud v. Woouo^ Tocheii’ Qnld-AFT 
951, 3«3 A.2d 13«. 117 R.L 121. 

WolL-Ceikini v. Waldt, 499 tJd 206,81 WMh.2d 1. 

W.Va^ym v. Whteoa, 238 S.E2d 227, 160 W.Vi. 
737. 

CwrilffciMl ri^ mut mat be nmadeRd 

Dd^Rambo v. Rioduiwiki, Soper., 330 AJd 774^ 

49. UA-Hyde CauL Co. Inc. v. Koduing Ca, 
D^Llfin., 387 F.Siipp. 702, mod in pirt, nvd. in 
pert 00 oth. gnk, CA., 546 F.2d 1193, reL den. 
in part, gr. in put, 331 FJd 73. 

AiiL-CJ,& cM in Bock V. Myen, 514 Fid 742, 
745,20 AriLApp. 371. 

Calvin ic Charinoneau, App., 116 CaLRptr. 133, 42 
CAJd 303. 

D.C-~Bn)dieriiaod of Laoanwtive Firemen and En* 
gmemenv. Bangor ft AJLOoi, CA., 420 FJd 72. 
136 230^ (St den. 90 S.a 1238, 

397 U5.1024, 23 LEiL2dS33. 

Fla.r-b Intemt ors.LT., App., 180 So.2d 374. 

aa.-Outer v. Cuter, 261 S£2d 619, 244 Ga. 670. 

Uilio-Matlnian v. Fdton, 406 P Jd 437, 90 Idaho 
87-BuiHtt V. Reed, 460 PJd 744^ 93 Idaho 319. 

nUAiii V, Fkfb. 220 NJJd 210, 33 II1.2d 303. 
aty of dricago v. King, 230 N.E2d 41, 86 
llLApp.2d 340b eeit den. 89 S.CL 626, 393 U.S. 
1028,21 LEdJd 371. 

lom-ln re Mania|e oT Wchhu, 274 N.WJd 369. 

La^^Cidd v. Gildwdl, 371 SoJd 247. 

M(L-CJJL cliid In Shapfao v. Ryan, 193 AJd 596, 
398, 233 Md. 81 

Mol—H onatott v. Henneaiey, Ap|k, 334 lW.2d 31 
n Carton, 222 A.2d 9148 N J. 9. 

N.Y.--4iai|iiliia v. Maignliei, 344 N.YBJd 481 42 
AJX2d 317, app. dbm. 307 N.E2d 361 33 N.YJd 
894, 332 N.Y.12d 447. 

In n Ilhaa Jonmal Newa, Inc., 292 N.Y.SJd 
92a 57 Maeld 356. 

n Smith. 263 S£2d 23, 45 N.CApp. 123, 
levd. 272 S£2d 834, 301 N.C 621-lfid|etl v. 
Qymal Dawn Ooip.. 294 S£2d 386,38 RCApp. 
734. 

Pn.-Gom. V. Ryan, 327 AJd 331,459 Pa. 148. 

RJw-Hartt v. Hartt, 397 Aid 318, 121 R.L 22a 

WalL-Oke V. Dike, 448 FJd 491 73 Waahld 1- 
Mead School Dbt Na 354 v. Mead Ed. Aai^ 
(MEA), 534 P.2d 561, S3 WathJd 278. 

Wh^-Oelki V. Ladu, 238 N.WJd 87, 71 Wk2d 237, 
85AJJL3d 885. 

CUainl oofttapt 

Ui.-fiyde CttiaL Cm v. Koehting Co.. CA.OU.. 348 
PJd 643, imd. on oth. gidk 86 aa 321 382 U5. 
36113 LM2d 411 leh. dea 86 aa 1061 383 
UJ, 939, lSLEi2d 837. 

Ui. V. DieUnaoii. D.CLa, 349 F.Sapp. 227, 
afBi.,CA.,476FJd373. Cert den. 94 la 271 
414UB. 979,38 LEd.2d 223. 

N.Y^-Matter oT Anthony N., 430 N.Y.SJd 1011 106 
MkJdSa 

Strict rrie Im Ml Me. 

DL-Fhoiife en inL Knnee V. Hogan, 346 

DLAppJd 671 arid, in part read, in part on oth. 
grda, 364 NUd 91 7 BLDec: 61 67 IIL2d 51 
oart den. 98 SA 731 434 Ua, 1021 54 LBdJd 
771, 

Orto lipalMlH ecniri vtthoM eoive^ 

DC..4«atM oTMarihal Appi, 445 A.2d 1 oert d^ 
103 aa 166, 439 U3. 871 74 LEdJd 137. 

W43 

ms Ui.-4iaaMV.MvMi, Teat. 95 aa 384,419 
Ui.4414113L2dS74, 
h m LaMan^ CAifidL, 494 Fid 731 

Attonqi 

Fkp-SaidatiaB v. State ^ip^ 309 Sold 17. cart 
dhe ha tgad 336 SoJd 572-WiIli v. Statt App. 3 
Dht, 471 S(K2d 621 oaaae diam. 478 Sai2d 34. 

4940. Ui^ra Grand JmyFraoaedhiitCAJ’la., 
601 Fid 161 


AU.~Fiehla v. Chy of Faii&U. 143 Sa2d 177, 273 
Ala. 388, levd. 00 oth. grdi 84 aa 361 373 Ui. 
241 11 LEd.2d 311. 

Ariz.—Stue v. Chavez, Afp., 601 PJd 301, 123 Ariz. 
331 

N.H.-dty or Lebanon T. Towmend. 424 AJd 201,120 
N.K 836L 

Revmnl of JndgBoit la plnc^ action 
Idabo-Mathiion v. Fehon, 408 Pld 457, 90 Idaho 87. 

Invalidity of court’s orders compel¬ 
ling testimony and granting immu^ 
may be groimd for setting aside con¬ 
tempt convictions for refill to testify, 
at least where the orders are not in¬ 
tended to preserve the status quo, wit¬ 
nesses make strenuous attempts to 
have them vacatei^ and there is no 
other way to obtain a review of the 
validity of the orders than in a review 
of the contempt convictions.** ** 

49.15. U.S.-U.& V. Di Mauro, CAJrcb., 441 FJd 
428. 

SO. RJ.-BoRnay v. Paine, 411 Aid 304, 122 R.L 
701. 

5L Okl^Whill()(dc V. Whillock. 530 PJd 331 

§ 15 . _ Oiange of Condttioiu af¬ 
ter Issuance of Order 


54. Modllleatkm of order 

N.Y.-Eidhefan v. Meurer, 267 N.Y.S4d 161, 23 
AJ>id312. 

§ 16. — Stay or Review of Pro- 
ceedii^ 

56. us.— Sekaqui^itm V. M acDo n ald, CAAiiz., 
544 FJd 391 cert den. 97 S.a 1331 430 UA 
931, 31 LE(L2d 771 

Fla.—Encore, Inc. v. Olivetti Cap. oT America, App., 
291 SoJd 27, oect diun.. Sup., 326 So4d 161- 
Straoter v. Stnuier, App., 3(8 SoJd 663. 

Oa.-Ii«in V. Smith. 242 SA2d 64, 240 Oa. 333. 

m-Peopk a t«L Kunee V. H(>gan. 346 N.EJd 45137 
IILALpp.3d 673. AlTd. in port, revd. in part 364 
NA2d SI 7 BLDec. 63.67 BL2d 51 cert den. 98 
S.a 731 434 UA 1023, 54 LEdJd 771. 

Mam^-Gty of Fttchbuig v. 707 Main Corp., 343 
NA3d 149, 369 Mam. 741 

N.Y.-In re Rosenzweig'i Eitate, 286 N.YA2d 173.29 
AJX2d 111 ootion den. 239 N.EJd 211 22 
N.YJd 749.292 N.YA2d 126. 

57. ChU-Pe(^ T. Superior Court, Orange Counly, 
104 CaLRptr. 871 28 CA8d 600 

60. FIa.->Ganem v. de Ima, App., 236 SoJd 133. 

N.Y.-Ameiioin Cyaatmid Co. v. Fax. 234 N.YA2d 
364, 36 MbeJd 1071 

RC-Quick V. Qniek. 290 Si2d 651 305 N.C 441 
CoOini V. GoDiia, 196 SA2d 282, 18 RCApp. 
43. 

WailL—State v. Ral|di WHUaim’ North Wert Chxyitcr 
Plymouth, Inc., 333 P2d 442,87 WaihJd 327 app. 
(Ean. 97S.a 1394,430UA 952,51 LEdJd 801. 

60A. D-C^-Matter of Evam, App., 411 AJd 984, 
appiaftu remand 450 A.2d 443. 

Mma^-Town of Stow v. Maihieni, 227 N.ESd 701352 
Mem. 731 

MBm.-Ooi V. Cox, 279 SoJd 615. 

CortvkliM Mt jMtUM ffhere fiflm 
•tijr mi Mt wflIM 

US^A V. Roundtree, CA.FIa., 420 FJd M. 

OfhriBil coBta a p t Mt dvfl coatwip t 

W.Va.f-Eartien Amodated Coal Corp. v. Doe, 220 
SA2d 672, 159 W.Va. 201 
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60.10. U.S.—CUett V. Hammondt, CA.Tex., 305 
F.2d 565. 

N.D.-Lang v. Buhi Elec. Power Coop, 274 NWJd 
253. 

61 BL-Schallan v. City of Northlake; 403 NA2d 
261 38 I]l.Dee. 171 82 BLApp,3d 451 

Mam-Town of Stow v. Marlnelli. 227 N.E2d 701 352 
Mam. 731 

§ 17. — Demand for Performance 

63. U.S.-Barkett v. Chandlu. CJLOkl, 505 F.2d 
217, cert den. 96 IQ. 149, 423 UA 871 46 
LBd.2d 111 

Mam.—George A Whitten, Ir, Inc. v. County Com'n 
of Enex. 227 NA.2d 347, 332 Mam. 379. 

§ 18. -Notice of Order 

page46 

N.D.-CJA Mack latte aammarr looted in SviUa V. 
Svihli. 126 N.W2d 133, 139. 

7L Aik.-Hendeiionv. Dudley. 574 S.WJd 631 264 
Ark. 697. 

Adnnl Mrvke amwcMany 

U-S^Thompaen v. Johnaon, D.CFa, 410 FAqip. 633, 
aBd., CA., 336 FAl 368. 

72. UA—Fidelity Mortg. Invcrton V. Camdia Build- 
en. Inc., CAJ4.Y., 330 F.2d 47. cot den. 97 
IQ 1107, 429 U.1 1093, 31 T.Ed.2d 341 nh. 
den.97S.Q 1671 430 UA 971 32 LE(L2d 372. 

In re Reed, Bkrtcy.Utah, 1! BJL 231 

Cil-People v. Poe. 47 CalAptr. 671 236 CJUd 
Sriqip. 921 adhered to 47 CaLRptr. 679,236 CAJd 
Sopp. 943. 

DcL—WUmingtoa Eedentkn of Teachen v. HoweD, 
374AJd83I 

Fla.-Bryant v. State, App, 363 SoJd 1141. 

N.M.-Matte of Hooker, 617 PAI1313,94 NJrL 791 

N.Y.-Pm V. Puto, 333 N.YA2d 361 39 AJ)2d 873, 
iffiL 305 NA2d 771 33 N. Y Sd 805,350 N.YA2d 
638. 

Tex.—Ex parte Stroope, GvApp, 524 S.WJd 378. 

PranqiWte to oorttengt praceedtaA btt 
cntcrtigt 

Vt-Socony MobU OQ Co. v. Northern OB Co, 223 

AJd 61126 Vt 16 a 

pige47 

73. US^In re Rumaker, CA.Tex, 646 FSd 87a 

Father v. Rizzo, 363 FSopp. 381 

Matter of Holland, Bkrtcy. ItuL, 21 BJL 681. 

Ark^Whortou v. Oaapatd, 399 S.WA1 681 240 Arie. 
323-Haidetsoft v. Dudley. 374 S.WA1 631 264 
Ark 697. 

CaL-HkppScation ofLhi, 78 CaLRptr. 83, 273 CAJd 
133. 

Colo.-Pcople In Inteert of F. S. B, App,, 640 Fid 
261 

(3a^^thooy v. Anthony, 240 SA2d 43,240 Ga. 133. 

BL-People V. Metle, 316 NA2d 101 21 BLAppiSd 
771 

MimL-CJA died in Hopp V. Hdpp, 156 N.WAl 212, 
211 279 ham. I7a 

N.Y.-McOanttiGk v, Aidmi, 433 NA2d 301 39 
N.Y Jd 374,466 N.YA2d 279. 

N.C-Ttotter v. Deboam. 210 SA2d 331,24 N.CApp, 
331 

Ohm-City of Bart Cleveland v. Reel 376 NA2d 973, 
34 Ohio App.2d 147, 8 O.OAI 277. 

Pt^-CoBL V. Oamacn, 386 A2d 971, 478 Pa. 331 

$J>/-JimeKm v. JanMon, 306 N.W,2d 240. 

TeL-CJA. dtad hi Ex parte Conway. 419 S.W2d< 
827,821 

WailL-Strte T. Mecca Twin Theate ft Film Exdiaiige, 
Ino, 307 PJd 1163, 82 WaahJd 87. 

Ipomee of groriiioM 
(1) Other rtatementi. 

UA—Petftet Fk Indortiiei Inc. v. Acme (Jnilting Go., 
be., CA.N.Y.. 646 FJd 801 app. after remanl 
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C.A., 673 FJd S3, cert, deii 103 S.Q. 73,459 U.S. 
832, 74 L.E<J. 2 d 71 

Notice sufficient 

U.S—Thompson v Johnson. D.C.Pa.. 410 FSupp. 633, 
■ra., CA.. 556 F.2d 568. 

Art.-Akins v. Pierce, 563 &W.2d 406. 263 Ark. IS. 

Prentiiilsite 

(1) U.S.—In re Pelro, Bkrtcy Pa., IS B R 566. 
Alaska-Friedman v. District Court, 611 P.2d 77. 
CaL-Spedal Ediuoos v. KellBon, 181 Cai.Rptr 351, 
129 CA.3d 803. 

D.C.—Douglass v. First Nat Redty Corp.. CA., 543 
F.2d 894, 177 U.S.App,D.C 409. 
Md-Oddaborough v. State, 278 A. 2 d 623, 12 Md 
App.346. 

Pa.-£aat Csln Tp. v Carter, 269 A2d 703, 440 Pa. 
607. 

Notice Insalliclat 

N.Y-Waterhouse v. CelK, 336 N.V.SJd m 71 
KGscJd60a 
Oral aotfcc 

Wash-Griffin v. Draper, 649 ?Jd 123.32 WaA.Anp. 
611. 

Knowledse 

U.S .^11 re Mann, BkrtcyJhu, 22 ER. 306- 
74. U.S.—Rmieyv. Arkansas Bd. of Correction, CA 
Ark, 505 F.2d 194. On mnand, D.C, 410 
F-Snn). 2 S 1 , affiL, CA, 548 P 2d 74a affd. 98 
S.Ct 2565,437 UE 678. 57 L.Ed.2dl 52. reh. den. 
99 S-Ct 1035. 439 UE 1122, 59 LEd.2d 83 
In re Coronado, Bkrti^.Anz., 11 EE 8 . 

Ark.—Deaniion v. Mobley, 513 &WJd 215, 237 Ark, 
216. 

Cal^>Feo|de V. &iperior Court for Los Angeles County, 
48 Cil.Rptr. 445. 239 CA.2d 99. 

N.Y.-Pnro v. Puro, 333 N.Y.SJd 56a 39 AJ).2d 873, 
dffl. 305 N.E2d 778,33 N.Y.2d 805.350 N.YJS 2d 
638—Yorktown Central Sdhooi Dist. Na 2 v. 
Yoitoowi congress of Teachers (“YCT). 348 
N.YA2d 367, 42 AD.2d 422. 

Oral dectatoBf 

DL-Ptople V. Stafford, 255 N.E2d 17, 118 lUAppJd 
433. 

(2) Notice fanuflicient. 

UE-ln te LaMane, CA.Miclk. 494 F.2d 753. 
Con roronic a ti oo bp telej^ioiie of no rderance 
W.Va.-State a leL Walker v. Ontdina, 294 S.L2d 
90a36ALE4tli96A 
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74. UA-In re LaMane, CAMich.. 494 FJd 753. 

§ 19. -Ability to Comply 

77. UE—Neefaais, Inc. v. Long Bar Grinding, Inc, 
CACal, 438 F.2d 47. 

Aladca-GontDicDtal Ins. Gompanict v. Baylesi A Rob¬ 
erts, Inc., 548 PJd 398. 

Aiit-Bari v. Myers; 514 P.2d 742,20 AriiApp. 571. 
CiL—Raimru v. Superior Court, In and FOr Los Ang^ 
la County, 140 CiIEptr. ICS, 72 CA3d 331. 
Fla.—Lake Worth Utilities Andnrity.v. Himhill Osw- 
desH, Ltd, App. 4 DisL, 415 So.24 125. 
GL-CJJ5.qMiiadhInReBnakini.364SE2d 560, ' 
S64,1S3 QaApp. 81 

Hawan-Mumy v. Murray. 587 PJd 122a 60 Haw. 

16 a 

Ky—Oay v. Winn. 434 EW.2d 630. 

La—WaD v. WaU. App, 230 So.2d 43a 
Minn—CJE. dted In Hopp v. Hopp, 156 N.WJd 212, 
217,279 Minn. 170-Divb v. Davis, 158 N.W.2d 
196i 

N.Y.—BUnchari v. Btandard. 387 N.YE 2 d 290, 54 
AD2d 697—Pearl River Teachers An^ v, West¬ 
brook. 393 N-YEZd 446, 57 ADJd 57a app. 
dam. 369 NEJd 1188,42 N.Y.2d 1073,399 N.Y. 
S2d65S. 

MC-Bennett v. Bennett. 204 SlEEI S5<k 31 N.C/^ 
39a 


Okl —CJE quoted at length in Garroutte v. Garroutte, 
455 P.M 306. 308. 

Or-Matter of Adoption of Strain, 642 P2d 315, 56 
Or App. 402. 

Pa.—Com. Dept, of Environmental Resources v Penn- 
s)lvaiua Power Co, 337 A.2d 823, 461 Pa. 675 
S D -Jameson v. Jamesuti. 306 N.W.2d 240. 

Tea.-Ex parte Lofon, Gv-App., 522 S.WJd S91-£i 
parte Kart, Gv App, 524 EW.2d 363. 
Utah-Bartholomew v. Bartholomew. 548 P.2d 238. 
Vt—Spabile v. Hnnt, 360 A.2d 51, 134 Vt 331 
Va.-Laing v. Com., 137 S.E2d 896, 205 Vs. 511. 
Wis.—CJE eited la In re Adams Rib, Inc., 159 
N.W2d 643,646,39 Wia.2d 74I_State v. Bahstn- 
en. 201 N.W.2d 18, 55 Wis2d 513. 

Performance In part 

Tam.—.Moweiy v Mowety, 363 SLW.2d 403, 30 Tenn. 
App. 648. 

78. U.S.-U S. v. Joyce, CADL, 498 F.2d 391 
F.T.C. v. Blaine, D.C.Oa, 308 FEipp. 932- 
U.E v. Swmgline, Inc, D.CN.Y, 371 RSupp. 37. 
Ala.—Cooper v Cocqxr, Gv.App, 401 So2d 99, 
Ark.-Whorton v Gaspard, 399 S.W2d 68 a 240 Ark. 
323. 

CmuL-Tohey v. Tobey, 345 A2d 21.165 Coim. 742- 
Leslie v. Leslie. 389 A.2d 747, 174 COnn. 399. 

Planning and Zoning Gimmisnon oi Town of 
Middlefield v. Zemel Bros, Inc., Supa, 292 A2d 
267, 29 Conn-Sup. 75a 

D.C—Brothahood of Locomodw Firemen and En- 
ginemen v. Bin^ A AJL Ca. CA., 380 F.2d 
57a 127 U.EApp.D.C 23. cm. den. 88 EG. 437, 
389 UE 327, 19 L£d.2d 560-NBtttfa] Resourees 
Defense Coundl, Inc. v. Tram, CA, 510 F.2d 691 
166USApp.D.C311 

Fla.—In Interest of S. L T, App., 180 Sa2d 374. 
ni.-Wabh v. Guth, 199 N.E2d 428, 30 Ill.App.2d 
40~People v. Gonzales, 257 NE2d 236, 120 HI. 
AFq>.2d406. 

lnd.-Thomas v. Woollen, 266 N.E2d 2a 25! Ind. 611 
lowa-Wibon v. Fenton, 312 N.W.2d 524. 

Kan.—Fleming v. Elheringtoo, 610 P,2d 591 227 Kan 
795. 

Li—Lambert v. Adams, App,, 347 So2d 883. 
Md.-CJE etted in McDaniel v. McDaniel. 262 A2d 
31 37, 256 Md. 684. 

Mass.-Roy V. Leventhal, 360 N.E2d 688 .5 Mass-App. 
791 

Mich—Butler v. Butler. 263 N.W.2d 17, 80 Mid.App. 
696. 

Misi-Sappiiigton v. Sappington, 147 Sa2d 494, 245 
Misi.26a 

Neb.-M^ V. Gty of Pt^xDka, 207 N.W.2d.377, 190 
Neb. 238, cot den. 94 S.Ct 1419,415 UE 919,39 
LEd.2d 474. 

NJ.—Essex County Wdfare Bd. v. Porkms, 336 A2d 
16, 133 NJEipa. 189. 

N.M.-Carter v. Montoya, 410 PJd 951, 73 NJit 730. 
N.Y.-Sterabeig v. Zaretdy, 248 N.Y.S2d Isa 20 
A.a2d 795, app. dwn. 200 N.E2d SSa 14 N.YJd 
841 251 N,YE2d 689-ln re HOdreth, 284 N.Y. 
S.2d 735, 28 AD2d 29a 

NC—Reece v. Reece, 293 &E2d 661 58 I^.CApp. 
404. 

Or—State v. O’Malley, 469 P.2d 36, 255 Or. 544 . 
Pa—Yurt V. Brumage, 432 A2d 1064, 289 PaEiper. 
88 . 

Com. Dept of Envimunental Resources v. Bwin. 
sylvmtia Power Co., 316 A2d ^ 13 Pa.Cmw4tL 
211 affiL 337 A2d 823,461 Pa. 675. 

EC-Jackion v. Jsdeson, 126 SE2d 855, 241 EC 1. 
ED.—Jameson v. Jaaieson, 306 N.Wld 24a 
Tex.-Ex parte Dean, GvApp., 517 EW2d 363. 
Utah-*Bdshaw v. Ketdaw, 627 ?M 32E 
Vt—Socony Mobil OO Co. v, Northrea Oil'Co, 225 
A. 2 d ea 126 Vt 16a 

Faihnre to perftnn impossible set 
Kan.-Hderer v. Newman, 549 P2d 975, 219 Kan. 
561 
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Psst contempt 

Cal.—Ramirez v. Superior Court, In and For Los Ange¬ 
les County, 140 Cal.Rptr. 108, 72 CA3d 331. 
tnsoWency 

Tex.—Ex parte Andrews, GvApp., 566 EW.2d 668 . 
Compsbion of adoptloa 
Ala.—Erwin v tuna, GvApp., 443 So.2d 1241 
81. D.C-Haekes v. Hackes, App., 446 A2d 396. 
Fla.—In Interest of E L T., App., 180 So.2d 374. 
N.C-Lee v. Lee, 246 EE2d 49, 37 N.CApp. 371. 
Tex.—Ex parte Pappas, Gv.App., 562 EW2d 865. 
Vt.-Ofaland v. Ohland, 442 A2d 1306, 141 Vt 34. 
Admission of attmiey to practice 
UE-UE v. Wendy, CAN.Y., 573 FJd 1025. 
Ezense insiifGcient 

UE—Haldennan v. Pennhuist State School A Hospital, 
CAJa., 673 F.2d 62E cert. den. 104 S.Ct 1313, 
465 UE 103E 79 LE(L2d 711 
Air America, Inc. v. Hatton Bros., Inc., D.C 
Fla., 570 F.Siii)p. 747. 

Ark.—Arnold v. Northeast Arkansas Planning A Con- 
suiting, 631 EW.2d 6 ia 276 Ark. 5. 

IU.-Estate of Shlensky, 364 N.E2d 43a 7 ULDec. 269, 
49 IUApp.3d 885. 

fVwiHniring ifiriy to Comply 

UE-O’Leary v. Moya’s LandfilL Ina, D.CPa, 536 
FEipp. 218. 

Burden of proof on defendant 
UE-UE V. Rylanda, CaL, 103 S:Ct 1548, 460 UE 
571 75 LE±2d 521, reh. den. 103 EG. 2466,462 
UE 1111 77 LEdld 1341 on remand. CA.. 720 
F.2d 1049. 
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83. Attorney^ negHeence qot puiahable by 
lower court 

Mich.-44ktter of Lumumbe, 318 N.W.2d 374, 113 
MicEApp. 804. 

84. DL—Cod County v. Uoyd A Fiy Rnoflng Co., 
3I9N.E2d471 39IlL2d 131. 

N.C-Bennett v. Bennett, 204 EE2d 334,21 N.CApp. 
39a 

Va—laing v. Com,, 137 EE2d 896, 205 Va. 511. 

85. MiiuL-Zieman v. Zomati, 121 N.W2d 77, 263 
Minn. 19a 

Utah—Bradshaw v. Kershaw, 627 P.2d 52E 
87. U.E-AspiraorNewYork,Inc. V. Boaidof Ed. 

of Gty of New York, D.CN.Y, 423 FEippi 647. 
m—CJE cited la Cook Coufity v. Uoyd A Fry 
Roofing Co„ 319 N.E2d 471 476, 59 DI2d 13i. 
Utab-Jeppion v. Jenoou. 597 P.2d 1345. 

89. IlL-Mattioda v. Motdoda, 243 N.E2d 495, 101 
mApp2d 473, 

Minn—Zieman v. Zieman. 121 N.W,2d 77, 263 Miim. 
19a 

Neb.-Malec v. Malec, 244 N.W.2d-81 196 Neb. 533. 
N.C-Frank v. Olanville, 262 EE2d 677,45 N.CApp.’ 
313. 

Vt—Steele v.Stede; 453 A2d40a 142 Vt 111 . . 
Var-Frend v. Pobst 127 EE2d 137, 203 Va. 704, 
Wi8.-0’Cooiior V. O’Connor, 180 N.W.2d 735, 48 
Wa2d 535. 

Rednced ability 

CiL-ln re Jennings, 184 CaLRptr. 53, 133 CA3d 373. 
9a Tex.-Ex (orte ffiodla, GvApp, 446 EW2d 
698. 

I]].-Sullivan v. Sullivan, 306 NiEZd 604^ 16 IllApp.3d 
549. 

lowt-Bailey v. Broderick, 212 N.W2d 393. 
Md.-Speckla v. ^kter, 261 A2d 466, 256 Md. 
635-McDaniel v. McDaniel, 262 A2d 51 256 
Md. 684. 

Mass.—Doundly v. Claciff Sand A Stone C 04 Inc, 312 
NE2d 585, 2 MassApp. 36E 
Mid,-Fittante v. j^ultz, 174 N.WE 1 29, 20 
Ap^ 239. , 

(Hiio-Hogan v. Hogan. 278 N.E2d 367, 29 Ohio 
App.2d 69. 
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Tol-Ex pute Hindly, Civ.App., 4(0 S.W.2d 525. 
Wfe-O’Connor v. O'Connor, 180 N.W.2d 735, 48 
Wk2dS35. 

9t UA-O’Leiiy v. Mpyet'j Landfill, Inc., D-CPa., 
536 F.Supp. 218. 

aa.-<}eoise v. Geotge, 207 S.E2d 26. 232 Oa. 389, 
app. after remand 212 S.R2d 813, 233 Ga. 637. 
Maia—Milano v. Hingham Sportswear Co., Inc., 318 
N.E2d 827. 

S.C—Piatt V. South Carolioa Dqrt. ot Social Services, 
App., 324 S.E2d 97, 283 S.C 5Sa 
Tex.-Ex parte Suideii, av.Ani., 608 S.W.2d 343 
VL-Condoita v. Qndotta, 359 A.2d 658,134 VL 381. 
Wis.—Mercury Records Productions, Inc. v. Economic 
Consultants. Ina. App., 283 N.WJd 613, 91 
WisJd481 
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93. N.C-Frank v. OlanviUe, 262 S.E2d 677, 45 
N.C.App. 313. 

94 Aik.-Ex parte CofTdt. 389 S.W.2d 234, 239 Ark. 
324. 

Minn.-Weinand v. Weinaiid. 175 N.WJd 506, 286 
Minn 303. 

R.L-Bonany v. Paine, 411 A.2d 304, 122 R.1. 701. 
Utab-Bradshaw v. Kershaw, 627 P.2d 528. 

§ 21. Interference with Persons or 
Property in Custody of Law 

page 51 

Whether other acts are contempt or 
not has been considered.**-* 

153. Minor 

Fta.-4)iioa v. State, App., 155 SoJd 632, 8 A.LR.3d 
651 

Attorney 

Ga.-Bailey v. State, 228 SXld 357,139 QaJtpp. 321. 
15. U.S,-In re Rubin, D.CFa., 242 F.Supp. 408. 
Cola'-Robiin v. People ex rd. Smith, 479 PJd 976, 
173 Cola 378. 

Gsu-4Io(As V. Oates, 291 S£ld 569, 162 OaApp. 
434. 

Bapiitlng and reoeMng payment pre ma t urd y but 
without fiaud or decett hdd not contend 
A]a.-Stale v. Bladcbunt, 195 So.2d 89(L 280 Ala. 511 
Property of inoompetert 
DL-In re Palm’s Estme, 295 N3.2d 584 H in.App.3d 
24. 

§ 22. Bliscondnct of, or Affecting, 
Jury 

page 53 

24 N.C-Statav.nnke,229S£.2d51,31N.CApp. 
187. 

245. FIa:>-C]eminom v. State, App., 141 Sold 749, 
mod. on otL grdi., Supi, 150 Sold 231. 

2410. Staee Oa pSbtaHoi of Ootpui Jurii Seen- 
dmn Oemmotti v. State, Flukpp., 141 Sa2d 749 
has been modUied, holdiiig that crmcdvably a 
grand jury’s ripoit could be of such nature as to 
jutUy a contempt dtatkm directed to the entire 
jury. 

Fla^-State v. Ckmmons, ISO Sold 231. 

25. Ohio-State v. Bnint. 371 N.E.2d 851 53 Ohio 
Mis& 1, 7 OXISd 76. 

2110. IiKL-Wilian v. State. 217 N.E2d 147, 247 
lttd.454 

27. iHtnietioM of ittMdIiig conrt Office 
Tean^Wade v. State, Cr., 524 &W.2d 497. 

28. FlL-^obom V. Beaudump, App., 385 Sa2d 144 
32. DiaoboObMofiBatnutiodMdcoiita^ 
Qd^^People V. Blackwdl, 64 CaLRptr. 641 257 CA.2d 

313. 

A juror’s assertions in the jury room 
with respect to matters not in evi¬ 


dence, standing alone, are not con¬ 
temptuous, in the absence of a show¬ 
ing of knowing and willful conceal¬ 
ment or false swearing."’* 

345. Federal rule of erhlenee inapplicable 
US.—Bays v. Petan Co. ot Nevada, Inc., D.CNev., 94 
F.R.D. 587. 
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The elements for a criminal con¬ 
tempt conviction based on jury miscon¬ 
duct are: that the defendaiot knowing¬ 
ly and willfully gave an untruthful an¬ 
swer; that the untruthful answer was 
used to gain acceptance on the jury; 
and that such acts obstructed the ad¬ 
ministration of justice.”-* 

37i. US.-Bays v. Petan Co. of Nevada, Inc., p.C. 
Nev, 94 F.R.D. 587. 

41. Fla.—Sean, Roebuck & Co. v. Richardson, App., 
343 Sa2d 678. 

Mass.-Com. v. GafiaieOi, 362 N.E2d 923, 372 Masi 
573. 

KGss.-Kitchens v. State, 293 So.2d 815. cert. den. 95 
S.Ct. 639, 419 US. 1056,42 LEdld 653. 

Mo.—Ex parte Miles, App., 406 S.W.2d 107. 

S.C-Stete V. Johnson, 152 S.E2d 669. 249 SC. 1- 
CJJS qaoted la State v. Bowers, 241 SE2d 409, 
411, 270 SC 124 
Statauenti not coBtmptnoiu 
US.-U.S V. Smith, CA.Or.. 555 F.2d 249. 

Tbreuta to juror 

US.—In re Adams, D.CMiefa., 421 FSnpp. 1027. 
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41 F8.-Kahut V. Jugan. 41 WadLCo. 89. 

SC-State V. JduBon, 152 SJE2d 669, 249 SC L 

43. S.C-State v. Johnson, 152 S.E2d 669, 249 SC 

1 . 

44. Miss^Kitdiensv. State, 293 SoJd 815, cert. den. 
95 set. 639, 419 U.S 1056, 42 LEdJd 653. 

SC-State V. Johnson, 152 SE.2d 669, 249 SC 1— 
CJJS quoted b State v. Bowers, 241 SE2d 409, 
411, 270 SC 124 

44 SC-State v. Bowen, 241 SE2d 409, 270 SC 
124 

page 55 

,48. Mo.-Ex parte MUa, App., 406 S.W.2d 107. 

50. Fla.—Strswder v. Sbte, Apm 170 So.2d 327. 
56. QL-People v. Vitucei, 199 N.E2d 78, 49 III. 
AppJd 171. 

Mats.-John Bath* CO. v..Coitt., 202 N.E2d 249, 348 
Mass. 78, oeit. den. 85 Sa 1340.380 US. 977, 14 
LEdJd 271. 

59. US.-In re Adams, DCLMJch, 421 RSupp. 1027. 
<2. VeriNl amolt inadequate 
Oa^-CMdUo V. State, 238 SE2d 746, 143 Oa^pp. 
384 

pages? 

64 Fla.—Dawkins v. State, App., 208 So.2d 119. 
Eadiatteuipt bn separate attempt 
Tenn^-Soodgiats v. State, 395 SWJd 815, 217 Tdns. 
164 

DlstifliatioB bandbm hdd Mt coated 
US^Ihomas v. Crevasse, CAJPIa., 415 FSd 550, cert 
den. 90 sa 907, 397 US. 909, 25 LEdJd 90 
araeoatNipt 

US.—In re Oiud Jury Investigation, CA-Oa., 610 
FSd20I 

68. US-US. V. Mahtesta, CAJHa.. 583 FSd 748, 
leh. en hue 590 F.2d 1379, cert den. 99 Sa 
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1508, 440 US. 962. 59 LEd.2d 777, oeit. den. 100 
sa 91, four cases, 444 US 844 62 LEd.2d 59. 
Tenn.-Snodgrass v. State, 395 SWJd 815, 217 Term. 
164 

Unandwrixed disdowres of ^und jury wiiimte i 
US.-US V. Hafb, CA.Tain., 349 F.2d 20 affil 87 
sa 408, 385 US. 293, 17 LEd.2d 374 nh. den. 
87 SCL 970 386 U.S. 940 951, 17 LE(L2d 880 
and 87 set 970 two cases, 971,386 US. 940,951, 
17 LBd.2d 880. 

69. SC-SUte V. Scott, 238 SE2d 217,269 S.C. 542. 

§ 23. Misconduct of Witness 

71 U.S—U.S V. Ward, D.CLa., 314 FSiqjp. 261. 

page 58 

73. Ohio-State v. Booth, 185 N.E2d 464 

74 Ordm held not diaobeyed 

Oa.-Stuart v. Sutc, 180 SEJd 581,123 Ga.App. 311. 

§ 24. -False Swearing 

79J0. U.S-US. V. Essex, CA.Tenn.. 407 F.2d 214. 

US. V. Campbell. D.CPa., 350 FSopp. 213. 
N.Y.^People v. Mannaccio, 393 N.Y.S2d 904 90 
Mitc.2d 12S 

Tcl-CJS. died b Ex Parte Powell. Cr.AppL, 641 
SW.2d 540 543. 

Hdd not enhstantial obatmetion of jnettce 
Cola-Mimr v. Rogowski, 480 P.2d 853,29 ColoApp. 
235. 

No power to poniah 

US.-Sigety v. Abrams, CA.N.Y., 632 FSd 969. 
page 59 

81. Fla —Chavex-Rey v. Chavez>Rey, App., 213 SoJd 
596-MBitb V Case, App., 231 SoJd 279. 

IIL—Fred Nemeiovski A Co. v. Barbara, 246 N.E2d 
124, 106 nLApp.2d 464 

MBS8.-Katz V. Com, 399 N.E2d 1055, 379 Maas. 305. 
MisB.-Love v. State; 221 Sa2d 92. 

N.Y.-ln re Epstein. 252 N.YS.2d- 771, 43 Misc.2d 
987-Holt2man v. ToWn. 358 N.YS.2d 94 78 
Misc.2dS 

Tenn.-CJS. dted b In re Parmes. 437 SW.2d 532, 
537, 59 TenihApp. 69. 

False affldaTib 

(1) N.y.—Central Budget Corp^ v. Knox, 307 N.Y. 
S2d 934 62 Misc.2d 64 
Type of fontwnpt 

(5) Indirect oomeopt. 

Fla.—Bumgarner v. State, App., 245 SoJd 635. 
m-People V. RandaB. 411 N.E2d 1017, 44 ULDec. 
651, 89 IlLAppJd 404 

(6) Civil or crimhuL 

N.C-In re Edison, 190 SE2d 235, 15 N.CApp. 354 

(7) Categories of evasive testimony set fixth. 
N.Y.-Peopk V. Fapeno, 413 N.YSJd 975,98 MiscSd 



tempt 

lowfr-Hicks V. Stigbr. App, 323 N.WJd 262. 

81 US.-US. V. OampbcE DCPa.. 390 FSupp. 


213. 

Fla.—Sauls v. State, 354 Sa2d 435. 

DL-In re Melody’s Estate, 248 N£M 104 42 DlSd 
451. 

NJ.—Harbor Tank Steiags Co. v. De AngeEs, 204 
AJd 13. 85 NJ-Super. 92, aftd. 214 A.2d I. 45 
■ NJ. 539. 

N.Y.-Tanibetg v. Wallanade 244 N.YSJd 193, 19 
A.DSd 874. 

Uolttman v. Tobin, 340 N.YSSd 284 72 
KGsc.2d 1050-Hdtzman v. Tobin. 358 N.YS.2d 
94 78Misc.2d4 

Fa.-Qm V. Harris, 168 AM 761, 195 FaSuper. 8. 
tiansf; to 185 A.2d 584 409 Pa. 163. 
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Teiui.-CJA dtd ta In re Parmes, 437 S.W.2d 532, 
537, 59 TcniLApp. 69. 

Petjoy not sbown 

U.S.—Buritetl V. Chuidkr, CA.Okl., 505 F 2d 217, 
oeit den, 96 S.a 149, 423 U.S. 876, 46 L Ed.2d 
iia 

Qm-Stite V. Anonymous (1974-5). 326 AJd 837,31 
Conniap. 179. 

IIL-Amoto Field Office v. Onofbno, 317 N.E2d 596, 
22 IlLApp.3d 989. 

No obttractkM ihown 

Iowe-4Ili^ V. Sailer, App., 323 N.W.2d 262. 

pagetfO 

85. Fla.-8tate ex rcL Lorume v Boggs, App., 151 
So.2d4S6. 

ni.—Kenwick v. Kenwick, 190 NE2d 486, 41 ni 
App.2d 108. 

Kyz-kCner v. Vettiner, 481 S.W.2d 31 

A mat snspidoii, «te. 

Fla.—State ex reL Luamie v. Boggs, Appi. 151 Sa2d 
456. 

page 61 

K. Pl-Com. V. Harris, 168 A.2d 761, 195 Pa.Super. 
8, tiuif. to 185 A2d 586, 409 Pa. 163. 

875. NJ.—Harbor Tank Stonge Co. v. De Angelis, 
204 Aid 13, 85 NJ.Sitper. 91 afid. 214 A.2d 1. 
45 NJ. 539. 

8& HL-Zokoyck v. Spelding, 344 NE2d 805, 36 
DLAppiSd 654v app. after remand 463 N.E2d 943, 
79 lEDec. 389, 123 IUApp.3d 921. 

92. Mi8a.-Miaskie«icz v. Cool, 402 N.E2d 1036, 
380 Maas. 153. 

NY—Hottzman v. Tobm, 340 N.Y.S.2d 286, 72 
MhcJd losa 

§ 25. Misconduct toward Court 
page 62 

9i U5^-Camato(^ v. U5.. <lA.Wa8h., 419 F.2d 
1121 . 

CiL—Yanefl A Anodatei v. Sopetior Court for 
Ahoeda County, 165 CiLRptr. 421, 106 CAJd 
911. 

bwa-ICiiox V. Harriaon, 185 N.WJd 718. 

NJ.-State V. Jones, 253 Aid 193. 105 NJ&iper. 493. 

N.Y.-In R Katz, 309 N.Y5Jd 76, 62 MiwrJd 341 

Fa.-42ani. v. Mayberry, 255 A2d 548, 435 Pa. 290 
GtadoctheU to «p * 

(9) Other oondiKt. 

U.E-UA ex td. Robaon v. Malone, C HI, 412 FJd 
848-U5. V. AhmaL CA.GaL, 509 PJd 751 ceit 
den. 95 la 2621,422 US 1027,45 LEd.2d 684. 

U5 a rL Lynch v. Werkamn, D.CI1L, 319 
F5iippi3S3. 

AIa.--CinoU y. State, Cr., 350 SoJd 723. 

Flaw—Hooka v. States App., 207 SoJd 459—Saunden v. 
Stat^ App-. 319 SoJd 118, oett dncharged. Sop., 
344S(x2d 567. 

DL-Paaple v. Bennett, 281 N.E2d 664, 51 DLld 281 

lodw-Jacotoen v. State; 384 N.E2d 1041,179 IndApp. 
37. 

Mew-AIemder V. Shupe; 245 AJd 279. 

Md-Thonw V. State; 320 AJd 538, 21 Md.App 
3?3-Fe»on V. State, 347 AJd 239, 28 MdApp. 

464, 

MieE-Jit R Wnriiwi'i Contempt. 317 N.W.2d 681, 
113 MiciLAp^ 549, reoid. 338 N.W.2d 888. 417 
Mkh. 1100261 

N:H.-8tate ▼. Moqnin, I9I A2d 541, 105 NJL 9. 

OkL-Woot^ V. State « rL Allen, Cr., 572 PJd 241. 

Or^lhylor v. Otaddcn, 377 FJd 14, 232 Or. 599. 

Pa.-Oon V. Snyder, 275 AJd 311 443 Pa. 433. 

Waih.^ V. Henry, 624 PJd 717,28 WashApp. 469. 
Coitwpt cwurtltad dulsg coarf*! aittbig 
(2) Other iMeBieat. 

MkE-b R Burn, 173 N.W2d 1,19 MidLApp. 525. 


Conduct held not to constitute contempt 
<11 US.-In R Little, N.C., 92 S,Ct. 659, 401 US. 
553. 30 LEd.2d 708-Eaton v. Oty of Tulsa. OkL, 94 
SCI. 1228, 415 U.S. 697. 39 LEd.2d 693. 

U.S V. Peterson. CA.L’tah. 456 F2d 1135-In 
» Dellinger, CAUL. 461 F2d 389, on remand, 
DC. 357 F.Supp 949. on remand 370 ESupp. 
1304, affd. 502 F.2d 813, cert den. 95 &Ct 1425, 
420 Ui. 990.43 LEd.2d 671. 

Alaska—JeiTeisoo t. Gty oi Anchonge, 374 P.2d 241. 
D.C.-In R McOurt. C.A.. 442 F.2d 836, 143 U.S. 
An).D.C. 114 

Fla.—Sandstram v. State, App., 309 Sa2d 17, cert 
discharged. Sup., 336 Sa2d 571 
IIL—People V. Miller, 212 N.E2d 289. 64 IlLApp.2d 
13S-People v. Pearson, 240 N.E2d 337, 98 DL 
App 2d 2a3-People v. Tecza, 283 N.E2d 111, 4 
nLApp.3d 1058. 

Md.-J(»es V. State, 362 A.2d 660, 32 MdApp. 490. 
Miss.—Johnson v. State, 179 So.2d 838, 254 Miss. 

30—Boj-dstan v. State, 259 So.2d 707. 
N.H.-Kenevich ». Jaffrey Kst Ctourt, 330 A2d 446, 
114 N.H. 790, 73 ALR3d 3Sa 

N. C-In R Hennis, 173 S.E2d 785, 276 N.C 571, 58 

A.LE3d 1293. 

Ohio-State v. Tteon. App., 188 N.E2d 308. 

Pa.-Cam v Fletcher, 269 A2d 727, 441 Pa. 28. 
Te)i.-Ex parte Coitis, Cr.. 568 S.W Jd 363. 

Respect due Jndge« IndiTMual 
Iowa—Newby v. l^trict Coort ot Woodbury Connty, 
147 N.W.2d 886, 259 Ion 133a 

Wandng necessary for borderiine ctnidnid 
U.S -In re Deitinfer, D.Cn].. 370 ESopp. 1304, afld. 
CA, 502 FJd 813, cert. den. 93 S.Ct. 1423, 420 
US 990, 43 LEd2d 671. 

lU.-Paople V. Watts, 384 N.E2d 453, 23 IdDecw 659. 
66 mApp.3d 971. 

Condiict yklatiTe of two stitntes 
U&-U,S. V. Waliaek, CAPa., 527 F.2d 676, 

Factors determining msterial obstnctiim 
UE—In It Gtista&tm, CA.Ca]., 619 F.2d 1354, on reh. 
650 FJd 1017. 

Reqaiies more ttian mm affront to dignity 
U.S.—In re Gustafton, CAOl., 619 F.2d 1354, on reL 
650 F.2d 1017. 

SIS. Me.—Alexander v. Sharpe, 245 AJd 279. 
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96. U.S.-UE ex id. Lynch v. Weriesman, D.CI1I., 
319 F5upp. 333. 

Cil.-In re Rosen, 106 Cd.Rptr. 737, 31 CA.3d 71. 

O. C-In re Ellis, App.. 264 AJd 300. 

Fla-Andenen v. Gerstein. App., 164 Sa2d 891- 

Saunden v. State, A|^, 319 SoJd 118, cert, da- 
diaiged Sup., 344SoJd 567. 

DL—People v. Baxter, 278 N.E2d 777, 50 DLZd 286. 
People V OflUam, 227 N.E2d 96, 83 DUppJd 
251—Genty v. Gaiboua Produeti Co., 306 N.E2d 
544, 16 HUppJd 702. 

Md-RoU V. State, 288 A2d 60S, IS MdApp. 31. affd 
in put, mod in pari on otL grdt. 298 A2d 867, 
267 Md714,69ALR.3d 483. 

N.C-^n re Burton, 126 SJBJd 581, 257 N.C 534. 
Tcx,-Ex psrie HarviU, 415 S.WJd 174 
Optn bmdt or defiance 

UA-Oordan v. US, CAMaa., 592 F.2d 1215, cert 
dn. 99 S.CL 2011, 441 U.S. 912, 60 LEd2d 384 
Test if not the phydcai protdaquity of the act to the 
coort but its tead^ to diie^y affect the adminiitra- 
tioii <tf Justice. 

Flaw—Ex parte Crewi, 173 So. 275,127 Fla. 381. 

Andersen v. Gerstein, App., 164 SoJd 891. 
Ohio-State v. COnliff, 40] N£2d 469,61 Ohio An).2d 
185, IS 0.0.3d 309. 

13 CJ. p 5 note ll[a] 

PmcfalBg attorney in open conrt 

RL-Paople V. Carr, 278 N.E2<1 839, 3 DLAppwSd 227. 


Flinching police officer 

III.-People V Rodriguez. 414 N.E2d 1202, 47 IlLDec. 
86, 91 III App 3d 626. 

96.5. NJ.-McA]]ister v. McAllister, 231 A.2d 394, 
93 NJSuper 426-State v. Sax; 353 A.2d 113, 
139 NJ.Super. 157. 

Okl—Woody v. State ex tel. Allen, Or., 572 PJd 241. 
97. De facto court 

NO-In re Burton, 126 S.E2d 381, 257 N.C 534. 
HeM eiqaged in discharge Of Jndidal duty 
Iowa—Newby v. District Court of Woodbury County, 
147 N.W.2d 886, 259 Iowa 133a 
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97.5. Fla-Dawkim v. State, App., 208 Sa2d 119. 
97.10. Reflecting on integrity of conit 
IU.-Ftople V. DeSteftno; 212 N.EJd 368, 64 IIL 

App.2d 368. cert. den. 87 S.CL 594, 383 US. 989, 
17 LEd2d 450. 

Reflecting on integrity of 
UL-Kotowski V. Kotowaki. 278 N.E2d 856, 3 DL 
Appl3<1 231. 

No duty to warn where matter inytdvea adf-no- 
tldng coodnet 

US.-Go«k» V. UE, CAMass, 592 E2d 1213, cert 
dea 99 set 2011. 441 US. 912, 60 LEd.2d 384 
97.15. Mo.—McMillan v. Rennau, App., 619 SW.2d 
848. 30 A.LE4th 141. 

97J5. US.-U.S. V. Sopher, CAIIL. 347 F.2d 415- 
U.S. V. Tempb CA.N.C, 349 F.2d 116-U.E ex 
rel. Robson v. Oliver. CADL, 470 F.2d la 
Iowa—Newby v. District Court of Woodbury County, 
147 N.W.2d 886, 239 Iowa 1330. 

NJ.-In re Finkelatein. 271 A.2d 916, 112 NJ.Super. 
534 

No dtstmetion of Jnstice 

D.C-Maitin v. Martin, App., 270 A.2d 141. 

99. CaL-In re Jasper. 106 CaLRptr. 734, 30 CA.3d 
985. 

Cimdnct hdd not to constitute cootanpt 
Cal -In re Carvalk). 105 ai.Rptr. 925,29 CA3d 983. 
I U.S.-U.E V. WOaon. N.Y., 95 S.a 1801 

Tboault V. U.S., CA.A1S., 481 FJd 1193, ceri. 
den. 94 S.Q. 847,414 U.S. 1114 38 LEd2d 742, 
and 94 S.Ct 847, 414 US. 1113, 38 LEd2d 74L 
CaL-In re Buckley, 110 CaLRptr. 121, 514 P.2d 1201, 
10 C3d 237, 68 A.LR.3d 248, ceri. den. 94 S.a 
3202, 418 US. 9ia 41 LEd2d 1136. 

NJ.-State V. Gonzalez, 341 A.2d 694, 134 NJ.Super. 
472. 

Disre^ectAil langiuge 

UL-People v. DeSt^ 212 N.E2d 368, 64 DL 
'AppJd 368, ceri. den. 87 S.Ct. 594 385 U.E 989, 
17 LEd2d 4Sa 

Assanlt 

Iowa—Newby v. District Court of Woodbury County, 
147 N.WJd 886, 259 Iowa 133a 

Abuse of Judge in letter 
N.Y.—Hotel Mutha Washington Management Co. v. 
Swinick, 324 N.YSJd 687, 67 Miic.2d 390, mod. 
on otL gfds. 337 N.Y.SJd 976. 71 MiseJd 982. 
Shooting obscenities 

Or.-State ex id. Bedeett v. Stockett, 552 P Jd 838, 26 
OrApp. 167. 

3. Oa.-CohRn v. Soaebee; 169 SS2d 624 120 Oa. 

App. 115. 

Caning Witness 

US.-Theriauh v. U.S., CAAla.. 481 F.2d 1193, cert. 
deiL 94 S.a 847, 414 US. 1114 38 LEd.2d 742, 
and 94 S.a 847. 414 US. 1115, 38 LEdSd 742. 

The use of improper language direct¬ 
ed towards one's own counsel may con¬ 
stitute contempt*'*® ■ 
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4.10. Vnlgirltte towanii ddinse coittdl 

NJ.-State V. Oonztlez, 341 A.2d 694. 134 NJiuper. 
47Z 

6. Eteneat of wflfkdiieas 

Or.-Sttte ex rd. Beckett v. Stockett, 552 P.2d 833. 26 
OrApp. 167. 

7. Atbmey may be *Wt officer” 

W.Vi—Stite tx rd. Browning v. Jandl. 192 S B.M 

493, 156 W.V*. 256, 61 A.LR.3(1493. 

PV05 

7i. Fhmd (« court 

(2) Court hu inhennt power to prevent party fiom 
perpetiiting Inud upon court by Us absence 
OkL-Striait V. Cun. 493 P.2d 821. 

8. Tex.—Ex parte Arnold, Or., 503 S.W.2d 529. 

9A UA-Theriuilt V. UA, CJUUa.. 481 FJd 1193, 

cert den. 94 S.a 847,414 U.S. 1114,38 LEd.2d 
742, and 94 S.a 847,414 U.S. 1115,38 LEd.2d 
742. 

Role not applicable vriiere no pretoue of sdf- 
r cp r ciCB tatlon shomi 

UA-In re DeUinger, CA.m., 461 FJd 389, on re- 
mand, D.C, 357 F.Supp. 949, on remand 370 
RSnpp. 1304, afld. 502 F.2d 813, cert den. 95 
S.Ct 1425, 420 U.5. 990, 43 L.Ed.2d 671. 

11 U.S.—U5. ex rd. Lynch v. Werksmin. D.CII1., 
319 F.8opp. 353. 

pagetf 

1110. Qmdart not ctmiUtiiting amtoapt 
Minik-State v. Cotton, 210 N.WJd 244, 297 Minn. 
501. 

14. Cokk-Altobdla v. Pnert, 385 P.2d 585, 153 
Colo. 309. 

14. Ah^ohmott v. State, Cr.. 324 So.2d 341, 56 
Ala.App.627. 

Nl-Matter of Ungar, 389 A.2d 995, 160 NlSiqier. 
321 

Va.-Hdltv. Com., 136 S£Jd 809,205 Va. 332. levd. 
on oth. grdt. 85 S,a 1375, 381 U5. 131, 14 
LE(L2d29a 

Wyo.—Horn v. District Gout Ninth Judicial Dist, 647 
PJd 1368. 

Breadi of dnty to malabda rcipeet, etc. 

N.Y^-Hayden v. Hdbnd, 280 N.Y.SJd 420, 28 
A.DJd 567. 

bdd to co m t l t M l e coatempt 
(2) N.Y.-Oaicia v. Sihennan. 334 N.YJSJd 474^ 70 
MbcJdSS?. 

(9) Other oondoct 

U5.-In le Odxme; CACaL, 344 FJd 611-U.S. v. 

Wailiek, CA.S.C., 742 F.2d 113 
D.C-ln re Gates, App., 248 A.2d 671. 

FIa.-Ndaao v. State, App., 208 Said 506, 
Oa.-Coliiin V. Soiebee, 169 S.E2d 624^ 120 OaApp. 
115. 

Htwaii-<t^p^catioa of State far a Writ of Habeas 
Caqua Ad Pnseqiiendiim Re Nam, 648 PJd 1101, 
65 Haw. 119. 

QL-Peaple v. Brigham, 198 NX2d 106,47 IIUpp.2d 

444 

Fa.-Matter of Campolonio. 435 A.2d 581, 495 Pa 
627. 

Waih^-Slale v. Cbffley, 422 P Jd 307,70 Washed 130. 

Wrniiag by court 

U.&F-U.S. V. Sddflbr, CATcaiL. 351 FJd 91, oett 
dea 86 8.a 1914 384 US. 1003. 16 L.Ed.2d 
1017, rrit dea 87 S,a 12, 385 UB. 89a 17 
121 , 

Coadaet borieriag oa coBteaipt 
hBdL-Kamieniecki v. Oaidn Oty Hospitai, Oiteo- 
puhia 134 N.W,2d 219, 375 Mich. 257. 

CMaet lot eoaitftitlBg coatempt 
U.S^Wete V. Barr, CAAdo, 484 FJd 973, oert dea 
94 S.a 924, 414 US. 1161, 39 LEi2d 115. 
PO-Matter of Campoioaga 435 AJd 581, 495 Pa 
627. 


Pnrpoae of poniahment for direct contempt 
U.a-In le Cohea D.CN.Y, 370 FAipp. 1166. 
Conntermilbeharlor ttf attorney 
U&-In K Dellinger, D.CJ1L, 370 P.Supp. 1304 affd., 
CA., 502 F.2d 813. cert, dea 95 S.a 1425, 420 
U.S. 99a 43 UEdOd 671. 

OraUy or in writing 

CaL-In re Buckley, 110 CaLRptr. 121, 514 P.2d 1201, 
10 C3d 237, 68 A.LR.3d 248, cert, dea 94 S.Ct. 
3202, 418 U.S. 9ia 41 LEd.2d 1156. 

Factors considered 

QL-People v. Toomia 310 N.E2d 767, 18 m.App.3d 
824. 


Admonition not reqnired 
FIl—S tate ex rd. Garlovsky v. Eastmoore, App., 393 
Sa2dS67. 
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17. 'U.S.-Maness v. Meyers, Tex, 95 S.Ct 584 419 
U.S 449. 42 LEd.2d 574 

CJS. dtad In UJ. V. Sehiffar. CA.Tenn., 351 
F.2d 91,95, cert, dea 86 S.CL 1914 384 UJ. 1003, 
16 LEd.2d 1017, reh. den. 87 S.CL 12, 385 U.S. 
89a 17 LEd.2d 121. 

Daty to derist 

Qa-CJJS. cHed la Cnidup v. State, 129 SJB.2d 183, 
186, 106 GaApp. 833, affd. 130 S.E.2d 733. 218 
Oa 819, oert. dea 84 S.a 74 375 U.S. 829, 11 
LEd.2d 61. 

Refnsal of appointment aa comud 

NJ.-State V. Prankd. 293 A.2d 196, 119 NJ.Saper. 
579, oert dea, 93 S.CL 939, 409 U.S. 1125, 35 
LEd.2d 257. 

Char wvidag reqaired 

MaaB.-Susnnan v. Com., 374 N.E2d 1195. 374 Maas. 
692. 

Vigoraas advocacy 

M8ts.-8nannan v. Cota, 374 NJJd 1195, 374 Msaa 
691 

Refbsal to ddbnd client 

CaL-I^ V. MclUnzie, 194 ChJJ^. 461 668 Pld 
769, 34 C3d 614 

Fa-b re Galloway, 389 Aid 55, 480 Fa 1. 

Ibreat (rf contempt 

CaL-Peopfa V. McKenzie, 194 CaLRptr. 461 668 P.2d 
769, 34 C3d 616. 

18. UE-CJ5. dted Ik U.S. V. ScUffar, CATena, 
351 Fid 91.95. cert dea 86 S.a 1914 384 Ul. 
1003, 16 LEdld 1017, reh. dea 87 S.a 11 385 
U.S. 89a 17 LEdld 121-U.S. v. Seale; CAIIL, 
461F.2d34S. 

b re Ddlhger, D,C11L, 370 Flopp. 1304 ifMn 
CA, 502 F.2d 813. oert dea 95 set 1425, 420 
Ul. 99a 43 LEd.2d 671-UB. v. SaOee, D.C 
N.Y., 603 F.8app. 454 afid. 767 Fid 909. 

Mich^b re Burm, 173 N.W.2d 1.19 MichApp. 525. 

Hdd not omtempt 

Ul.-b re DeUinger, CAQL. 461 Fid 389, on re¬ 
mand, D.C, 357 VSvpp. 949, ca remand 370 
F.Supp. 1304 aifi 502 Fid 813, cert dea 95 
act 1425,420 U5.990,43 LEd.2d 671. 
Ooadnet not coatempt 

U.S.-Weisa v. Burr, CAArio, 484 P.2d 973, cert. den. 
94 S.a 924 414 U.S. 1161, 39 LBdld 115. 

19. Ga^ackaon v. State, 17D S£ld 281, 225 Ga 
553. 

Ohio-State v. Wibon, 285 N.Eld 38, 30 Ohio St2d 
311 oert. dea, 93 S.Gt 521 409 U.S. 1047, 34 
LEdld49a 

19J. Mast-Suaamuv. Cota, 374 N.Bld 1195,374 
Man 691 

19.10. Oa-Cradup v. State, 129 S.Eld 183, 106 
GoApp. 833, afiU. 130 SJBld'731 218 Oa 819, 
cert dea 84 S.a 74 375 US. 829, 11 LJdld 
61. 

Wanfaig regnired 

Maso-Susimaa v. Com., 374 N.E.2d 1195, 374 Maaa 
691 
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Adjudication of cMtenqit invalid 
Mass.-Suasinan v. Com., 374 N.E2d 1195, 374 Man 
691 

20. U.S.-CJA eited b U.S. V. ScUffar, CATeno, 
351 F.2d 91, 95, cert dea 86 S.CL 1914 384 US. 
1003, 16 LEd.2d 1017, reh. dea 87 S.Ct 11 385 
i;.S. B9a 17 LEd.2d 121. 
b re Ddiinger, D.CIU., 370 FSnpp. 1304 affd., 
CA., 502 F.2d 813, cert dea 95 S.a 1425, 420 
U.S. 99a 43 LEd.2d 671. 

CaL-b re Buckley. 110 OLRptr. 121, 514 PJd 1201, 
10 C3d 237, 68 ALR.3d 248, oert dea 94 S.CL 
3201 418 U.S. 9ia 41 L.Ed.2d 1156. 

Ga-WUte v. State; 125 S.E2d 239, 105 GaApp. 616, 
revd. on otL grdt 127 EE2d 668. 218 Ga 29a 
conf to 128 S.E2d 560, 106 GaApp. 744. 
ni-People V. DcSte&no, 212 N.E2d 368, 64 DL 
App,2d 368, cert dea 87 aa 5H 385 UA 989, 
17 LEd.2d 4Sa 

OkL-Champion v. State; Cr., 456 P.2d 571. 

20i. UL—Peoide v. DeSteOno, 212 N£2d 368, 64 
IDApp.2d 368, cert dea 87 aa 594 385 U.S. 
989,17 LEd.2d 450. 
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24. CaL-b re Buckley. 110 CaLRptr 121, 514 PJd 
1201,10 C3d 237, 68 ALR.3d 248, oert. dea 94 
&CL 3201 418 U.S. 9ia 41 LE(L2d 1156. 

25. AiL-Garner v. Anuler, 377 SWU 871 238 
AikX 

26.10. Contempt not shown 

Tex.-Ex p«te Curtis. Cr., 568 S.W.2d 363. 

26J0. CaL—b re Hailinan, 81 CkLRptr. 1, 459 P.2d 
255, 71 C2d 1179. 

b re Orosamaa 101 CaLRptr. 176; 24 CA3d 
624-^ re Cairaw, 115 CaLRptr. 601, 40 CA3d 
924 

26J5. Breach of profeesioiial dnty 

D.C—b re Browa App., 320 Aid 91 

27. UE-b re Orirnine, CA, CkL. 344 F.2d 611. 
Fa-Coffl. V. Garrisoa 386 A2d 971, 478 Pa 354 
Goadnet hdd not to cons Ubte c o ntempt 

(1) US.-b re Dellinger, CADL, 461 Fid 389, on 
rem^ D.C., 357 FSoppi 949, on lemand 370 ES^qi. 
1304, afld. 502 P.2d 813, cert dea 95 ECt 1425, 420 
U.E 99a 43 LEdld 671. 

Aik.—Ez parte Burtoa 373 RWld 409,237 Aik. 441. 
CaL-b re Oreasmui. 101 CaLRptr. 176, 24 CA3d 
624. 

Flo—Lewfaon v. State; App., 193 So.2d.53—Fkrnell v. 
State, App., 206 Sold 23. 

Oa—WUte V. State, 127 S£2d 668,218 Oa 29a cenf. 
to 128 SA2d 56a 106 OoApp. 744. 

Galboun v. Findley, 309 S.E2d 907, 168 Oa 
App 634 

m-GeoiBe v. ToaL 286 N£2d 41,6 ULAppJd 329- 
People V. Toomia 310 N£ld 767. IS BLAppJd 
824. 

bdv-Rnsaen v. Stata App., 428 NA2d 1271. 
bww-Hudion v. Jenkbs. 288 N.W.2d 566. 
OkL-Pulreader v. Stata 408 Pld 775. 

Or.-Brice v. Danbofa, 419 Pld 18. 244 Or. 505, 244 
Or. 505. 

Tex.-Ex parte Butler, Cr.. 372 EWld 686; 
Va-Harvey v. Com., 164 S£.2d 636, 209 Va 433. 
WasL-Olke v. Dika 448 Pld 49a 75 Washld 1. 
Attorney's light to be heard 
D-CV-b re Afaaa App.. 251 Aid 655. 
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28. Hawaii-State V. PokiiiL 521 Pld 668, 55 Haw. 
43a 68 ALE3d 303. 

28,5. US.-Weias V. Bnrr, CAAria, 484 Fid 973. 
oert. dea 94 Ea 924414 US. 1161,39 LEdld 
115. 

Ga-Whhe v. Stata 127 EEld 66E 218 Oa 29a eonf. 

to 128 EEld 56a 106 GoAppi 744 
MkdL-b re Henry, 119 N.Wld 671, 369 Micfa. 347. 
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Page 69 

Rdennt issoes 

To.—Ex putt Cuitis, Cr., S68 SlW ;d 363. 

29. UA—Manea v. Meyers. Tcjl, 95 S.Ct. 584, 419 
U.S. 449,42 LEd^ 574. 

3L5. N.J.—Miller of Ungar, 389 A.2d 995, 160 NJ. 
Soper. 322. 
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3L20. U.S.-U.S. V. Ctotflloii, D.CC>L. 309 RSupp 
tool 

Misi.-S«aman v. Osm.. 374 N.E2d 1195, 374 Mass. 
691 

Aigomeiiis, dc. 

Hawaii—Edmunds v. Won Bae Chang, 512 P.2d 3, 54 
Haw. 568, 396. 

3t30. CaaUmift fcond as to public defender 
Fla—WUliams v. State, An>., 283 SoJd 585—Ray v. 
States App., 283 So.2d 586—King v. State, App., 
283 SoJd 387-Rivers v. State, App., 283 So.2d 
588. 

3L35. U.&-U.S. V. Cdahanty, CA.Ky., 488 F.2d 
396. 

IR-Pcople V. Rke, 238 N.E2d 266, 96 IILApp.2d 
253-Pe<vle V. Maim. 1 Dot.. 460 N.E2d 778, 77 
DLDee. 474, 122 niApp3d 66 
Failnn to appear in coart at apptdnted time 
Cd.—Arthur v. Superior Coon of Los Angeles County, 
42 a].Rptr. 441, 398 PJd 777, 62 C2d 404 -Id. 
nils V. Mmucipa] Coun of City and County of San 
Ptudsoo, 42 GaLRptr. 594, 399 PJd 30. 62 C.2d 
487. 

Oofe.—Harthon v. District Court In and For Second 
Judidil OiiL, 495 P2d 539, 178 Cola 118. 
Dcpaty pnbik defender detained on bosliieas for 
hkcUef 

CU.—BfiOer v. Muiiie4ial Court of Los Angeles Judicial 
Dbt. Loa Angdei Cbunty, 57 CaLRptr. 578, 249 
CJL2dS31. 

\Vbere good cause 

VS^S. V. Onu, CA.Tex., 730 FJd 253, oert den. 

105 &a 182, 83 LEd.2d 116. 

3Z V. Anonymous, D-CTem, 215 

FEipp. lll-Ahmed v. Ron&S. Co,. D.COhk>. 
580 FJhipp. 737, afly. 761 F.2d 301 . 
m^-Pniple V. Staffistd, 255 NE.2d 17. 118 nUig<.2d 
453--People V. Adam, 304 N,E2d 711, 15 UL 
,Ap|)L3d 669. 

(Ndo-State v. Weiiier, 305 NEJd 794, 37 Ohio SL2d 
11. 

Ulab—CJJS. dtad h McKean v. Moontim View Me- 
morial Estates. Inc., 411 P.2d 129,13a 17 Utah2d 
323. 

Indlnet cootwipt 

Aria—Rogers v. Superior Court In and For Pima 
Cmmly. 410 P.2d 674, 2 AriaApp. 556. 
DL-Getatjr v. Caihena Pndoets Cd, 306 N.E2d 544, 
16IILAppJd702, 

HeU ‘Vfnet,** not <<hp]Mtd.'* eontempt 
Cd,—Thome v. Mmiidpal Oourt, Cby and County of 
Sn Ftaimbod46 ChLRptr. 749, 237 CAJd 249. 
Fdtan tirke to anasr held contempt 
ac-ln re Shorter, App.. 236 AJd 318. 

Tudlnm 

DlC-4b le Aiqiihar. 492 FJd 561,160 UEAppD-C 
295. 

Fa-Matter of James. 470 A.2d 174,323 PaStmer. 149. 
Faflnt to ippenr fbr calendar caO 
Fta-BuIIodi V. MetropoUtaD Dade County, App. 3 
OnL, 438 So.2d ISl. 

33. La—Williams v, Aetna In. Ca, App., 368 $a.2d 
1251 

ConatnctlTe or Indiwet winteiipt 
AJaifca—Tajdor v. Distriot Court fiir Fourth Judicial 
Diit,atFriri)aiihA434PJd679. 

DlC>-1d re hnpiliar. 492 Fid 361, 160 UEApp,D.C 
393. 

Minib-Kaeidek v. West. 133 N.Wld 846, 278 Mina 


33J. Fla—Beasley v Gain, 61 Sa2d 179. 

Iowa—Rowen v. Le Mars Mut. Ina Ca of Iowa 282 
N.W.2d 639, app. after remand 347 N.W.2d 630 
and 357 N.W2d 579 

§ 26. -In Presence of Court or 

Near Thereto 

34. UI.-Peopie v. Pearson. 240 NE2d 337, 98 III 
Appld 203. 

N.Y.-Gumbs v. Martus, 338 N.YE2d 817, 40 
A D.2d 194. 

Particular acta held wltiiin preacnoe d court 

(8) Other nutters. 

D.C—In re Bmwa App., 3K Aid 91 
La-Spencer v. Dixon, 181 Sa2d 41. 248 La 604. 
NJ -Matter of Yengo, 417 A.2d 533, 84 NJ. Ill, 13 
A.LR4th 102, cert. den. 101 S.Ct 941, 449 UE 
ll24,67 LB(L2dna 

NJVL-State v. Dumond, App., 607 PJd 656, 94 N.M. 
118. 

Particular ada heU outside prescoce of court 

(1) Wash.-State v. Hatten, 423 P.2d 7, 70 Waih.2d 
618. 

(9) Other acts. 

lll.-PeopIe V. Image Theatre, Ino, 310 N.E.2d 658,18 
ni.App.3d 994. 

(»d.-Buahy v. State ex rel LaFdn, Ct., 449 PJd 718. 
W.Va—State ex rd. Browning v. larreU, 192 EE2d 
493, 156 W.Va 256,61 A.LR.3d 493. 

Use of street Tcmacolar 

IIl.-People V. Wilson, 341 NE2d 34,35 HlAppLSd 86. 
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35. Place bdd not wltiriu peaaice of court 

(2) Booking room u jail 

UE-Thompson v. StahL O.CN.C, 346 F.Supp. 401. 
35E Ohio-State v. Treon, App., 188 NE2d 308. 
Tex^Ex parte Gordon, 584 EWJd 686. 
ConstnictiTe presence of court 
Ohio—State ex teL Seventh Uihan, Inc. v. McFauL 449 
N.E2d 445, 5 Ohio St3d 12a 9 OJ9.R. 233. 

psge72, 

36. Ohio-State V. Treoo. App., 188 NE2d 308. 
36.10. CXiin-State v. Treon. App., 188 NJBJd 30$. 

page 73 

38. Ma—MchGlian v. Resnau, App., 619 EW.2d 
848,30A,LJL4th 141. 

38,15. W.Va—State ex id. Anohl v. Conl^, 153 
SE.2d681. 

38J0. W.Va.—State ex id. Amokl v. Conley, 153 
EE2d681. 

38J». W.Va-State ex reL Aroedd v. Cooky, 153 
EE2d 681. 
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3845. Jniadctkm ttf caae {mnaterial 
Ga—White v. State, 127 S£Jli 668,218 Oa 29a coof. 
to 128 SE2d S6a 106 OaJ^ 744. 

§ 27. -Distnihance .of Proceed- 

inp of Court 

4L Co n s titution al l y permisiflile ways to ban* 
die obstr^cFoni peratm 

U.S.-IUiiwis V. AOen, UL, 90 Ea 1057,397 UE 337, 
25 LEdJd 333, leh. den. 90 ECL 1684v 398 UE 
91E 26 LEd.2d Sa 

41 UE-InreChaae,CAJIL,468F.2dl2E 

U.E V. Anonymous, D.CTcna, 215 FEupp. 

111 . 

Fla^-Scott V. Andenoo, An>n 405 SoJd 228i, 
Oar-Cohnn v. Soiebee^ 169 EE2d 624, 120 QaApp. 
115. 

UU-Peoik V. WSion, 341 N.E2d 34,35 DLAppJd 86i 
Kan^-State v. Poodexter, 590 PJd.1074,225 Kan. 425. 
NJ.-State V. Jenet, 253 A.2d 193, 105 NJEuper. 493. 


N.Y.-Katz V. Murtagh, 269 NE2d 816, 28 N.Y.2d 
234, 321 N.YE2d 104. 

In le Katz. 309 N.YE2d 76, 62 Mua2d 341 
Old.—Robinion v. State, Or., 503 P.2d 581 
Ps-Com. V. Carrisoo, 386 Aid 971, 478 Pa 356. 
"Disoideily and lusoloit behaflor”, etc. 
Okl.-^ii]reader v. State, 408 Pld TH—Quafiaa v. 
State, Cr.. 436 P.2d 571. 

Seastmable awareness by defendant that con¬ 
duct nnlawM 

UE.-In It Dellinger, D.C11L. 370 F.Supp. 1304, affiL, 
C.A., 502 F 2d 813, cert den. 95 ECt 1425, 420 
U.S. 99a 43 LBdld 671. 

Istajection Into proceedings by defiendant ade¬ 
quately rqiresented 

UE.—In re Dellinger, CA.I1L, 502 Fid 813, ceiL den. 
95 Ea 1425, 420 U.E 99a 43 LEd.2d 671. 

In R Dellinger. D.CJ1L, 370 FEupp. 1304, afiE, 
CA.. 502 Fid 813, cert den. 95 Ett 1423. 420 
UE 99a 43 LEdld 671. 

Contenpt not ahown 

Cda-Thisp v. People, 558 Pld 576, 192 Goto. 341. 
Ul^People V. Harper, 329 N.E2d 496, 28 IlLApp.3d 

82a 

EC-State v. Havelka. 330 EE2d 288. 
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45. Oa.-Moodyv. State, 206 EE2d 79.131 OaApp. 
355. 

46E. UE—In re DeOinger, D.CI11., 370 F.Si^ 
1304, iffd, CA., 502 F.2d 813, cert den. 95 Ea 
1425,420 U.E 99a 43 LEd.2d 671. 

Colo.-'ninp V. People, 558 P.2d 576, 192 Cola 341. 
NJ.-State V. Jones, 253 Aid 193.105 NJ.Snper. 493. 
WandngB mast be given 
Cola-Peopk v. HHi. 540 Pld 1082, 189 Cola 37E 

Mere refusal to comply with racially 
segregated seating requirements in a 
courtroom does not constitute con¬ 
tempts^ 

46J5. UE-4ofanaoD v. State of Va. Va, 63 Ea 
1033, 373 U.E 61,10 LEd.2d 193. 

§ 28. ^ Filing Papers in Court 

CJE biaefc ieUr manuaiy quoted ti McCiaw v. 
Adcox, Tena, 399 EWld 753, 753, 217 Tena 591. 

47. Maa-Wood V. State, 227 Sold 28E 
FlUng icandalons grand Jnry r^ort 

(2) Power exerdied only with great caution and in 
extreme cases. 

Fla-State v. Cknmuns, 130 Sold 231. 

(3) Contempt not shown. 

Fb^-State V. Oemmons, ISO Sold 231. 

' (4) Other mattea 

Pla-State v. Ckmmoni, 130 Sold 231. 

Mattm hdd iKrt to ewHtltnte contonpt 
Oa—Ungk V. Anold, Grte and Alka 1^ EEld 26a 
129 OaApp. 139. 

nu-la re Shapirol Estate, 192 NJBld 564, 43 EL 
App.2d7E 

m-Peopk V. Browa 333 N.Eld 476, 30 lUAppld 
828. 

48. UE-Spenoer v. Dixon, D.CLa, 290 FEupp. 

531. , 

IIL--Peo|k ex Id Kuaoe V. Hogaa 346 N.Eld 456,37 
niA^Sd 673, affiL in part, rewL in part on otL 
gldfc, 364 N.E2d Sa 7 lEDea 63. 67 mid 35, 
oert. do. 98 Ea 7Sa 434UE 1023, 54 LBd.2d 
771. 

Tenn^-McCmw v. Adcog, 399 S.Wld 753, 217 Tena 
591. 



17 CJS 17 


Pise76 

49. Mattcn heU wit to g m m t iiutfl direct cob- 

tapt 

Mi»-JBoiydttnn v. Swe, 244 Sa2d 731 

55. Apped aod reawfal ^ppUcitioM 

La^-Roy v. Roy. Aii|>., 283 Sa2d 8fi7. 

57. Ffai-CJJS. died li Lewwm v. Sate, Add., 193 
Sold S3, 

P«ge77 

da Gd^ re OnwiD^ 74 CdUptr. 86S, 450 P.2d 
241, 70 C3d 389. 

nUag vorioM win 

nL-b K Mdody’i Edate^ 248 N£2d 104^ 42 lUJd 
431. 

mtTi 

9. GaU4& re BoeUey, 110 Gd.Rptr. 121, 314 PJd 
1201.10 C3d 237.68 A.LR.3d 248, cert deo. 94 
&a 3201418 UA. 9ia 41 LEd.2d 1136. 
MiU-Goha V. Stal^ 309 AJd 294, 19 M(LA|)p. 85. 
73. AilL-Wldmerv. State, 422 S.WJd 881, 243 AiL 
931 

Fk-f air v. Lo Scaho, Aiip., 287 8a2d 327, 70 Ai. 
RJd791 

§ 29. Prerentitig, Delaying, or Inter¬ 
fering with Execntion of Le¬ 
gal ProeeM 

74 UJl-UR. V. Sole, CA.IIL, 461 FJd 343. 

UA. Steel Grep. V. United Mae Woikn of 
America, D.GAU. 393 RSnppu 941 
Akda—JeffetMO v. Greater Ancboiape Area Bonii^ 
431 PJd 73a 

CkL-Pkopie v. Buioe; 40 GaLRptr. 877. 230 CAJd 
324 

NdwFkyne v. Glebe, 207 N.WJd 386. 190 Neb. 268. 
N.Y.>Glendaa v. Olendon, 238 N.Y.S2d 2a 43 . 
Mncld 833, mod. moth, gnk 261 N.Y.S.2d 443, 
24 AJ)L2d 491CTOM motion den. 213 N£ld 43a 
16 N.Y2d 1041266 N.Y.Sld 116. 

OUo-State v. Tnon, App., 188 N£2d 308. 

V. Petenoo, CA.Utah. 4M^U33. 
Tcni^-anilMn v. Haitaook, 430 S.W2d 7,224Tenn. 
36l 

HUtatorktftaginWIctlOB 

Cokt-KiKa V. bo. App^ 317 PJd 1330 

nmT9 

71 NJ.-bRBiimMgiM,3iaA2dil7,12SNJ.Stt- 
pcr.221. 

s 30. Pnbllcatioiis;. Radio and Tele- 
Tialon Bioadcaste 

17. UJMiom V. State of lOiiub, DOl. 204 
F.SappL 268, Rvd. on oth. iida., CA., 312 Fid 
257. 

HC-b re Aadenoo, DlC.. 306 FRopp, 711 
PdUietfQM IhU te cwllMe natavt 
IwL-^laeofaaeav. States 384 N£2d 1041, 179 IndAppL 
37. 

lom-Btotm V. Dteta Coim or Webdw 
N.Wld744. 

N.Y.-Halcl bbitlia WaddiitoB Manaftment Co. v. 
Strtakk, 324 N.YA2d 687. 67 MkeJd 39a mod, 
oa OIL ffdi. 337 N.YAld 974 71 Mladd 981 
PiU^loM hdd wit to e—t—e p a 

Ind.-Matlar of Mey. 338 N£2d 138, 171 IwLApit 
44a 

liiGfar-k re 'niner, 174 N.Wld 893, 21 MkLApp. 
4a40AJ.RJdlI9l. 

OUo-Slare V. GonGff. 401 N£2d 46161 OUo Appl^ 
183,13 OOJd 309. 


Pa.—Matter of Campokmgo. 433 A2d 381, 493 Pa. 
627. 
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873. Broodcud heU not cootwptiiotie 
(2) UA-^Gob V. State of H. D.CJ1L. 204 P3upp. 
268, revd. on otL srdi.. CA. 312 Fid 237. 

58. Fk-O^Brien V. State, App., 248 Sold 231 
LangiHige conemiBg n jidge eanot con sUtiric 
aoontewpt 
(2) Other etatementa. 

Ak-^cudUema V. State, 191 Sold 221 280 Ak 218. 
89. U.S.-In re Dellinper, CABL, 461 Fid 389, on 
remand, HC., 337 FSipp. 9M, on remand 370 
FStpp. 1304, alEL 302 F.2d 811 cert den. 420 
U3. 99a 43 LEdld 671. 

P8ge82 

9a GHdIdiI contempt 

NJ.-8tite V. Sax. 333 Aid 111 139 NJSiper 137. 
93. N.Y.-Holtzman V. Tobin. 340 N.Y31d 284 72 
KGse.2dl0S0. 

94 U.S.-Goai v. State of Dlinob, O.CI1L, 204 
Flupp. 264 revd. 00 OtL pnk, CA.. 312 F.2d 
257. 

Ck-Cfudnp V. State, 129 $.Eld 183, 106 GaApp. 
831 afld. 130 SB.2d 731218 Qa. 819, cert den. 
84 &a 74 373 VS. 829, 11 LEdld 61. 
NJ.-State V. Sax, 333 A2d 111 139 NJSiper. 137. 
Tbe pniiHi-Him of UbdoM wetter, etc. 
(2)OtberatdenMQls. 

N.Y.-People v. Pot Stasdaid Go, 239 N.YA2d 194 
18 ADld 301 revd. on OtL tnk 193 N£2d 44 
13 N.Y.2d 181 243 KYJld 377, 99 AJJtld 
434 
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945. Ul.-Ooa8 V. State of minoia, D.CJ1L 204 
Flupp. 264 revd. on OtL fida, CA, 312 Fid 
257. 

Maak—Woreeiter Tdegnun A Gazette, Inc. v. Com., 
238 N.Eld 861,354 Mew. 574 33 ALRJd 1104 
9410. NJ.-lnreLookMatazin^264Ald91 109 
NJliiper.544 

9415. a-Peopk v. Hethewty, 190 N.Eld 33127 

mid 611 

MicL-ln re Turner, 174 N.Wld 893, 21 MicLAppi 
4a 40 ALR.3d 1191. 

94ja UR^-aom V. State of HL, D.CI1L 204 
FSipp. 264 revd. on otL grda, CA, 312 Fid 
257. 

CaU-Younger v. SoiitL 106 CaLRpir. 223, 30 CA.3d 
134 

OL-Peaple v. Hathaway, 190 N£ld 331 27 IDld 
613. 

Maaa—Worceater Tdegiim & Gazette, Inc. v. Goo, 
238 N.Eld 861, 334 Maai 374 33 ALRJd 1104 
MicL-b n Tunv, 174 N.W.2d 891 21 MkLApp. 
4a40ALR.3d 1191. 

Va.>-gily« V. Com, 166 4Eld lia 309 Va. 661 
97. N.Y.-^eopk V. Poit Standard Co, 239 N.Ylld 
194 18 ADld 201, revd. on otL pda. 193 
N.£ld 44 13 N.Yld 183, 243 N.Y&2d 377, 99 
ALRld434 

97J. N.Y.-OHver v. Poatel. 282 N.Eld 304 30 
N.Yld 171.331 N.YAJd 407. 

pngetl 

Other matters relating to publica¬ 
tions have been adjudicated.^ 

15. na^-Mattbaw* v. Stak App, 339 So.2d 14 

Adnil knoiriedr or penonal conneetloB Witt 
nnttonUp or pafalkatloa a pnrcqrirfte to 

ItobaUy 

NJ.-b re Matzner. 283 AJd 737, 39 NJ. 437. 
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StoMe protectfaig profeesioiial Jonnaliita and 
newicaitere frOD eoBteeqit eonstmed 
N.Y.-b re WBAI-FM, 326 N.Y SJd 434, 68 Mac.2d 
331 affiL 344 N.Y.S.2d 391 42 AD.2d 3. 

4 Tex.-Ex parte Arnold, Cr., 503 4W.2d 529. 

page 85 

2L Fk-Matthewa V. State, App, 339 SoJd 14 

§ 31. Tampering with Evidence and 
T^tnesses, or Suppressing 
Testimony 

page 87 


N.Y.-People v. Foat Standard Ca. 239 N.YE.2d 194 
18 AD.2d 301 revd. on OtL grds. 193 N.E.2d 44 
13 N.Y.2d 183, 243 N.YA2d 377, 99 A.LR.2d 
434. 


39. Enoneon repeat as not contonvt abaent 
iatentkwal niirqintiiig 
N.Y.-Peopk V. Poat Standard Co., 243 N.YA2d 377, 
13 N.Yld 181 193 NJlTd 44 99 ALR.2d 434 
Alleged mpprenion bdd not contempt 
(2) Other matters. 

D.C-Matter oT Foahee. App, 338 A.2d 331 
4a Fk-Jmdee V. States Appi, 400 SoJd 1037. 

43. UA-UAv.Tlionen,CA.WagL, 653 F.2d 1331' 
cert den. 102 S.a 1424 433 UA 934 71 LEd.2d 
644 

page 88 

44 U5.—Shirei v. Matnavox Co, D.CTenn, 432 
PRiipp.231. 

44 TauL-Graiitv. State, 374 4Wld 391,213 Tenn. 

m 

47. N.C^Andciioa v. WiEiaid, 180 SJ.2d 4ia II 
N.CApp. 7a cot den. 182 S.L2d 38a 279 N.C 
344 

Begneet for contempt denied 
UA.-KiiBng Hang Hu v. Morau. D.CN.C, 405 
F5iipp. 347. 

sa UA—Shim v. Magnavoc Ca, DG.Tena, 432 
FAipp.231. 

Ptee89 

da N.C~Statev.Waa272SLE2dl3149N.CAiip. 
671 

Ohio-State v. Buaer, 263 N.R2d 331 23 Ohio Mim. 
179. 

§ 32. Acts or Deliaiilts Affecting 
Only Rights or Remedies of 
Parties to Proceedings 

d53a hio.-CJAciiedtaJen]tBv.Jaika,App,385 
S.WA1 37a 376. 

64 HL—People ex reL Scott v. Foike Hall of Fama 
Inc, 387 N.EJd 834 26 DLDec. 24 69 mAppJd 
301. 

Cy.-GDm. V. MEkr. 416 S.Wld 334 
Miim.-Zieman v. Zkroan, 121 N.Wld 77. 263 MItm. 
190 

67. ArL-Fortnna v. Aeiiot; 497 S.WJd 231, 234 
Ark 1035. 

N.Y.-Oknn v. Okun. 320 N.YA2d 137, 66 Miaa2d 
241. 

OkL-Thomai v. Tbamai, App., 318 Fid 1294. 

page90 

69. OkL-Diokfoo v. Dktoaa, 637 Fid lia 

$ 33. Persons Liable. 

7LS0. Lapmoi aettag pro ee 
Pa.-Com. V. Fkicher, 269 Aid 727, 441 Pa. 24 
71 UA—Wright v.Cdbnty School Bd. of Greensville 
County, Vt, D.CVa, 309 FAipp. 671, revd. on 
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oth. gnb.. C.A., 442 F 2d 570. cen. gr. <*2 S.CL 
56. 404 U.S. fi:2G, 30 LEd.2(l 4S. rcvd. on oth 
pds. 92 S.Ct. 2!96,407 U.S 451. 33 LEJ.2d 3! 
D-C.-ln re EOis, App. 264 A2d 300. 

Snmnttiy paBishmeot 

(2) Other suternent 

U-S.—%nght V. County Schoc4 Bd of GreensMlJe 
County. Va., D-CVa.. 309 F.Supp. b71, revd on 
oth. gnk. CA. 442 F.:d 370, cert. gr. 92 S.Ct. 56, 
4(KU.S.820,30L.Ed.2d48,n»<Luaoi)i gn]&.92 
S.a 2196, 407 lj.S. 43t, 33 LEd.2d SI. 

Penoa in prison 

Fla.—Goodwin v. State, App., 236 So.2d 6. 

Minor 

D.C.-^L) re Grand Juiy Proceedings, 491 F.2d 42, 160 
U.S.APP.D.C. 249. 

Pvtic^atioa in plea negotiatioiis 

Fla.—Johnson v. State, App. 1 Dint., 444 So.2d 1031. 

73. l/A—Thompson v. Johnson, D.CPa., 410 
RSupp. 633, nlTd.. C.A., 356 F.2d 568. 

74. Ind.—Botuuns v. B & M Coal Corp., App., 405 
NE.2d 82. 

Mor-GJ& dtcd in Curtis v. Tozer, App., 374 S.W.2d 
537, S83. 

page 91 

75. Ma—CJ.S. cited in Curtis >. Tozer. App, 374 
S.W.2d 557, SSI 

Matter, etc. 

(2) Threatening to dischaige juror. 

li.S.—In re Adams. D.CMich.. 421 PSupp. 1027. 

77. NC—Trotter v. Debnam. 210 S.E2d 351. 24 
N.C.AFP. 356. 

78. MonL-Waltera v Campeau. 668 P.2d. 1054, 
78J5. Ailc.—Hihon Hnhop, Inc. v. Riviere, 397 

S WJd 396, 268 Mi. S32. 

NJ.-jahnon v. Srimon, 212 AJd 171, 88 NJ.Super. 
291. 

80. m—City of Chicagu v. Chatham Bank d Chica¬ 
go, 203 N.E.2d 788, 54 ULApp-Td 405. 

On the other hand, even where a 
third party has knowl^ge of the man¬ 
date, where there is no requirement by 
order, instamction, or otherwise that 
the third party obey the mandate, he is 
not in contempt for a payment directly 
to the party under mandate, especially 
where the third party eacplidtly cau¬ 
tions the other parly to obey the man- 
date5'> 

' SUL is tnut aecoimt 

Moot-Walteii v. Campeau, 668 F.2d 1054. 

80ll5. DL—Sitfcr v. Northside lira, Lie., App., 184 
RE.2d 756, 36 IlUpp.2d 441. 

Wb^-Novo Indus. Corp. v. Nisaea, 140 N.WJd 28U 
30 Wii.2d 123. 

P«ge»2 

8(Ua Ark.-Whortoo V. Oaspaid, 399 &W.2d 680, 
240ArL 325. 

W.Va.-Hendcnfaot v. HantBin. 248 S,E.2d 273,7 A.L 
R.4di 874, 

80J5. ua.-ua. V. McAndrew, D.CVa., 480 
Fauppi 1189. 

SUL U5.—Baeko v. Local 281, United Broth, of 
Girpe&ten and Joben of America, CA.N.Y., 43S 
FJdl76,certden.92&CL IIU 404 Ui, 858, 30 
LEdJd99. 

81 N.Y.-McConiiick v. Axelrod. 433 N.E.2d 508. 

59 RYJd 374,466 RY.SJd 279. 

83. U.S.-HMgh V. Smdow, D.CCkL. 231 P.Sapp. 
324, 

88i, UJ.-Kmg V. Orediblatt, DX:Mui.. 489 
Faqip. tOS. 


Cal—Ro&s V. Supenor Cuun of Sacr3n>ento Count), 
141 Cal-Rplr 133. 569 P 2d TI?. 19 C3d 899 

N Y.—Benwra Realty Crap. Walrh, 343 N YSJd 55, 
73 Mtsw- 2d h89-Matter of Ons A.. 390 N V S 2d 
518, S9Mi«2d 109. 

U,S. .Attorney General 

U S —In re Attorney General of U,S. C.AN.Y., 596 
F2d 38, jtft den. IOOS.C 1 . 217 

88.5. Warden bold not liable under cirenm- 
stanees 

R.l.-Sute V Brant, 209 A.2d 455, 99 R.I 583. 

page 93 

88J0. U5.-King v. GreenHatt, D.CJdass., 489 
F.Supp. 105. 

89.5. Wis.—Kenosha Unified Schori Dist No. 1 v. 
Kenosha Ed. Ass’n, 234 RWJd 311. 70 Wts.2d 
325. 

§ 34. -Corporations 

91. U.S.-U.S. V. Greyhound Corp., D.CII1., 370 
F5upp. 881. affd., CA., 508 F.2d 529. 

Alaska—Continental Ins. Companies v. Baykss & Rob¬ 
erts, inc. 348 P.2d 398. 

IdWfr-CJjS. died in Sraind Stonn Enterprises, Inc. v. 
Keefe In end For Fayette County, 209 RW.2d 560, 
569. 

Mass.—CJ5L dted in United Factory Outlet, Inc. v. 
Jays Stores, Inc., 278 RE2d 716, 723, 361 Mass. 
35. 

Showing of good fidtfa, wQUU dlsobedienee or 
intortiofi to violate order not esaeiitial 

Mass.—United Factory Outlet, Inc. v Jay’s Stmts. Inc., 
278 RE.2d 716,361 Mass. 35. 

page 9* 

92. Iowa—CJ& dted lo Sound Strain Enteqxna, 
Inc. V Keefe In and For Fayette County, 209 
N.WJd 560, 569 

N.Y.-5puiic«ft. Inc. v. Lon Jay Mfg. Co., 263 RY. 
S.2d 211,47 MiicTd 780 

96. U-CJJS. dted la Atchafelaya Wildlife Protec¬ 
tive Soewy. 351 Sa2d 790,792. 

98. CbL—C 3JS, dted fe Alpine Pahn Springs Sales, 
Inc. V. Supenor Court for Los Angeles County, 79 
Cai.Rptr. 415,421.274 CAJld 523. 

La.—CJ£. dted in Atchafoiaya Wildlife Protective 
Society, 351 Sa2d 79a 792. 

MaK,-John Badi & Go. V. Cm., 202 RE2d 249, 348 
Mass. 78, cert. den. 83 aa 1340, 380 UE 977. 14 
L£d.2d 271. 
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993. UE-4JE V. Greyhoond Crap., D.C.QL. 363 
F5upp. 525, op. su]^ 370 RSupp. 881, affd. 508 
F.2d 329. 

L Iowa-Sound Stonn Enterprises, Inc. v. Keefe In 
and For Fayette County, 209 N.WJld S6a 

Mara—Milano v, Kiagham Sportswear Ca, Inc., 318 
RE2d 827, 366 Mara 37& 

3. N.Y.—Spuncraft, Inc. v. Lori Jay Mfg. Co., 263 
RYE2d 211,47Mtse.2d78a 

§ 35. -Officcts of Court 

P«8b96 

9. Fta^Kleinfeidv. State, Apss, 270 Sa2d 22. 

^to laqalroat of ofaetmeiioa of administra^ 

ofjBitka 

US.-UE V. Martin. CA.RY., 525 F.2d 703, cert. 

den. 96 Sa S7a 423 U.$. 1035, 46 LEdJd 410. 
9.10 lOglur dnty demanded trf dOeoa than 
otboi 

Qa^ln re Irvin, 321 S.EJd 119, 171 OaApp. 251, 
if&L in part, revd. in part on oA. grds. 328 SJE2d 
215, 254 Ga.' 251, ou remand 333 EE2d 4Sa 17S 
OaJkpp.27. 

10. W.Vt.-State ex reL Walker v. Giaidlna, 294 
SE2d 90a 36 A.L.R.4th 96A 
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Despite supervisory powe* of superior court 
Fla.-State « rel. Schwartz v. Lantz, App, 3 Dist., 440 
So.2d 446, review diim. 447 SoJd 887 

10.5. Disobedience of rules promnlgated by 
supreme court, etc. 

NJ-ln re Pighoghi, 189 A.2d 218, 39 NJ. 517. 
page 97 

14. Fla.—Brugh v. Savings and Profit Sharing Pnsioo 
Fund of United Ins. Ca of America, App., 203 
321 

Or.-Matter of Wilson, 601 P.2d 133, 42 Or.App. SIS. . 
Pro tem. reptMTter 

US-U.S. v. Washabaugb. C.A.CaL. 433 F.2d 1298, 
Govt reports 

Tenn.—Sparks v. State, Cr., 563 SW.2d 564. 

17. Cola—Robran v. People ex leL Smith, 479 P 2d 
976, 173 Cola 378. 

No contempt tdiown 
(2) Other instanceL 

La.—State a rel. Brown v. Bailes, App., 247 Sa2d 623. 
page 98 

18 IlL-aty of Chicago v. Hart Bldg. Crap., 253 
RE2d 496,116 in.App.2d 39, cert, dea 90 EO. 
187a 398 UE 950, 26 LEd.2d 29a 
21 UE—Dixon v Oeragia Indigent L^ Services, 
Ina, D.CGa., 388 FEipp. 1156, affd., CA., 332 
F.2d 1373. 

Sperherg v. Firestone Tire k Rubber Ca, D.C 
Ohia 61 F.R.D. 78. 

Alaska—McKinnon v. State, 526 P.2d IE 
CaL—Hawk v. Supenor Court lo and For Solano Coun¬ 
ty, 116 Ca].Rptr. 713,42 CAJd 108, cert den. 95 
ECt. 2417, 421 US. 1012, 44 LEd.2d 68a 
Dd.-Sundra Elea, Ina v. EJ.T. Const Ca, Ina, 337 
A2d 651. 

Fla.-In re Taylor, App., 240 So,2d ITtt 
Gs.—Crudup V. Stale; 129 S.E2d 183, 106 Oa.App. 
833, am. i30.EE2d 733, 218 Ga. 819, cert den. 
84 S.Ct 74, 373 U.E 829, 11 LEd.2d 61. 
IIL-Feo^ V. Magnea, App., 290 RE2d 378-People 
ex rel. Woodward v. Oliver, 322 N.E2d 24a 25 
lllJVppJd 66, cert den. 96 Ea 27E 423 UE 927. 
46LSd.2d 235. 

Kan.-State v. Nelson, 304 ?2d 211, 210 Kan. 637. 
U-Siate v. Williams, 353 SoJd 1299, cert den. 98 
Ea 3098, 437 UE 907, 37 LEd.2d 113E 
Md-Muipby v. State, 416 AJd 748,46 MtLApp. I3E 
Mich.-Peapfe v. Henry, 181 N.W.2d 64,25 Micb.App. 
43-In re Hudnut, 223 RW.2d 763, 37 Micfa.App. 
331. 

NJ.-In re Carton, 222 AJd 92, 48 NJ. 9. 

In re Callan. 300 ^2d 868,122 NJBpper. 479, 
am. 312 AJd 881, 126 NJ.Super. 103, r^. on 
oth. grds. 331 AJd 612, 66 NJ. 401. 

N.M.-State V. Gardner, App., 573 P.^ 236, 91 RM. 

302, cert den. 572 PJd 1237, 91 RM. 249. 
N.Y.-People ex tel Hughes v, apoeda, 429 RY E2d 
494, 76 A.D.2d 1024. 

N.G.-Matter Paul, 222 EE2d 479, 28 RCApp. 

6ia cert. den. 223 S.E2d 767, 289 RC. 614. 
(Xiio-State v. Wiboa. 283 N.E2d 3E 30 Ohio St2d 
312, cert. den. 93 Ea 522, 409 UE 1047, 34 
LE<Ud499. 

Pa.-Con. V. Stevensrai, 393 AJd 386, 482 Pe. 7E 
Tcx.-In re Van Ordea, a, 339 EWJd 805. . 

Wash.-CJE dted iu Hghn v. Boeing Go, 621 PJd 
1263, 1267, 95 Waih.2d 28, 20 AJJL 4th. 846. 
Unprdhadoud omduct 

Wi&-In re Kading, 246 N.W.2d 903, 74 WbJd 403. 
Ctmiiict bordering on contoqit 
Midi—Kamienieeki v. Garden Gty Hoipital, Osteo¬ 
pathic, 134 RW.2d 219, 375 Midt 257, 

R-L-Barta v. IPLorio, 338 A.2d 515, 114 RX TOa 
Cmutuct of attorney not co n rt i t uU ug eantmq^ 
UE-Manem v. Meyen. Tex., 95 S.a 584, 419 UE 
449,42 LEdJd y74. 
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UA « rd Robson v Oliver. C.A.IIL, 470 FJd 
10-Burkett v. Chandler, C.A.Okl., JOS F.2d 217, 
cert den. 96 S.Q. 149, 423 U.S. 876, 46 LEd.2d 
iia 

Cat—McMilliui v. Supaior Court of San Diego Coun¬ 
ty, 1S8 CalRptr. 17, 96 C.A3d 608. 

D.C—Matter rf Schwartz, App., 391 A.2d 278, 
Fla.-Kralhen v. State, App., 310 So.2d 381. 
Hawaii-State v. Schutter, 388 P.2d 428, 60 Haw. 221. 
IlL-People V. Sears, 273 N.E2d 38a 49 Iil.2d 14, 32 
A>LR.3d 130a-People v. Miller. 281 N.E2d 292, 
SI llL2d 76-People v Pincham. 279 N.E2d 108, 3 
m.App.3d 29S. 

La.—In re Maainter, 353 SoJd 1288. 

Md.-Muakus v. State, 286 A.2d 783, 14 McUpp. 348. 
Miclt-People v. HofSnan, 168 N.W.2d 229,382 Mich. 
66, 36 A.LR.3d 1199-FeopU v. Kuiz, 192 
N.W.2d 394, 33 MielLApp. 643. 

Mo.-McMullin v. Sulgrave, 439 S.W.2d 383. 

NJ.-In re Calhn, 331 A,2d 612, 66 NJ. 401. 
N.M.-Matter of Kkcan, 603 P.2d 1094, 93 N.M. 637. 
N.Y—Hiau V. FUzer, 413 N.YA2d 43a 69 ADJd 

8oa 

Pa.-Can. v. Gaston, 333 A.3d 779, 460 Pa. 383. 
Utah-Mdlor v. Cook, 397 PJd 882. 

Attoney bound to greiter d^ne of propriety 
than Inynuu 

Ga.-CDhnn v. SoidMe, 169 S.E2d 624, 120 Oa.App. 
113. 

Pa.-Goin. V. Stevenson, 393 A.2d 386, 482 Pa. 76. 

Faflare pnactnally to appear at trial 

(1) Held contempt when uqjustiiied. 

Mdr-Kandd v. State, 230 ^2d 833, 232 Md. 668. 
Nev.—Kellar v. Eighth Judicial Diat Court, 470 PJld 

434, 86 Nev. 443. 

R.L-Pdtier v. Peltier. 388 A.2d 22, 120 R.I. 447. 

(2) Held not oontempt where ezcusaUe. 

UA-In re Manhall. CA.Tex. 423 F.2d 113a 
D.C.—In re Brawn, App., 320 AAd 92. 

IlL-People V. McNeil, 336 N.EJd 1073, 1 IlLDec. 791, 

42 IlUpp.3d 1036. 

(3) OnstiuctkHi d statute. 

D.C.-Syke8 v. UA, 444 FOd 928, 144 U5App.D.C. 
33. 

(4) Criminal intent not ibown. 

D.C-In re Fanjuhar, 492 F.2d 361, 160 UAAppJXC 
293. 

(3) Other statements. 

UA-UA V. Man, CAVa., 333 F.2d 874. 

UL-Feople V. Almana, 323 N.L2d 447,23 lEAppiSd 

86a 

NJX-State v. Stokes, 243 N.W.2d 372. 

FUlnre to appear befbre cout vdien ordoed 
UA-UA v. Smith. CA.Cal., 436 F.2d 113a 
Ala.-Jaeks(» v. Staley 337 SoJd 1281. 

D-C-In re Rosen. App., 313 A.2d 131. Cert den. 93 
S.a 224, 419 UA 964,42 LEdAd 178. 
Mhcondact lot Aowa 
UA-4n re Adams, CATex., 303 FAd 949. 

Kan^ » Sanborn, 490 PAd 398, 208 Kan. 4, 

Irtendondly aifci^ inpropcr and prtiiiididal 
qnestloiii 

Cal—DeGeoige v. Superior Court flir County of Los 
Angeles, 114 OsLRptr. WK 40 CA.3d 305. 
Mo.-ln re Randolph, App,, 474 S.WAd 36. 

Rated to accept appoiitmert fitr iidlgnt ae- 
cnaed 

Nev..^k«hie v. State, 357 PAd 1153, 92 Nev. 746. 
NJ.-State V. Corey, 284 AAd 393, 117 NJAuper. 296. 
adopted, 393 AAd 196, 119 NJAuper. 579, cert 
den. 93 SjCl 939, 409 UA 1123, 35 LEdAd 
2S7-Matt«r of Unpr, 389 A.2d 993, 160 N J.Su- 
pa. 321 

Retard of ute to bar aiaodadott in Uea trf 

UA^-OaleHa v. Onairis. D.CN.Y, 353 FAopp. 196, 
afld. b part revd. u part rni otk grdSn CA., 487 
F.2d 986. 


Contanpt by proaecntor shown 

U.S.—Webs V. Burr, CA.Ariz.', 484 FJd 973, cert. den. 

94 S.a 924, 414 UA 1161, 39 LEd.2d 113. 
Ohio-State v. dark, 319 N.E2d 603,40 Ohio AppL2d 
365. 

Propriety of summary proceedings 

D.C-In re Brown, App., 320 A.2d 91 


CaL—Tarantmo v. Superior Court In and For Mann 
County, 122 Caliptr. 61. 48 CA.3d 463. 
Fb-Shelley v. Distnet Court of Appeal 330 So.2d 
471. 

Ill.—Cnizst V. Board of Trustees of Village of May- 
wood, I Dbt, 467 N.E2d 973.81 ULDec. 853, 126 
lUjVpp.3d 717. 

N.M.-Stile V. Bnonez, App., 566 P.2d 113, 90 N.M. 
366. 

N.Y.-Applicat>on of Davb, 389 N.YA2d 1013, 88 
Mise.2d 938. 

Okl.—Smith v. State ex rcL Raburn, Cr.. 336 P.2d 976. 
Absence or tardiness alone not cmtempt 
UA-ln re AUb, CA-CsL, 531 F.2d 1391, cert. den. 97 
EQ. 267, 429 UA 90a 30 LEd.2d 183. 

Warnings not eomitid 

UA—Com. of Pa. V. Local Union 541 Intern. Union of 
Openting Engbeers, CA-Pa., S52 FAd 498, cert 
den. 98 S.Ct. 67. 434 UA 821 34 LEdAd 79. 
Pa.-Com. V. Stevenson, 393 AAd 386, 482 Pa. 76. 
Miscondiict aa bntempt shown 
U.1-UA V. Tboraen. CAWash, 653 F.2d 1332, cert. 

den. 102 ECt 1428,433 UA 938,71 LEd.2d 648. 
Fli.—Sandatnm v. State, App., 402 So.2d 461, review 
den. Sup., 412 SoAd 47a cert den. 105 ECt. 787. 
83 LEdAd 781. 

Ga.-In re McLarty, 263 EE2d 194,152 GaApp. 399. 
ni.-People V. Robent 336 N.E2d 429, 1 ]D.Dec. 303. 
42 in.App.3d 604. 

Me.-In re Steinberger, 387 A.2d 1121. Cttt den. 99 
Ea 577, 439 U.S. 983, 38 LEdAd 657. 

OUL—Mbkovsky v. State ex id. Jones. Cr., 386 PAd 
1104. 

Pa.-<bin. V. Stevenson. 393 A.2d 386, 482 Pi. 7E 
Doty to infonn of conflicting obUgatioiis 
D.C—Appeal of Qr^oiy, App., 387 AAd 72a 
FaUnre to be prepared 
Alario—Davb v. Superior Court 380 PAd 117E 
NoaoompUanoe wltih conrt rules 
Alaska—Davb v. Superior Cmirt S80 P.2d 117E 
Miss.-Allison V. State, 436 Sa2d 792. 

Direct criminal coatnpt rinwn 
Oa.-Fanner v. Hohoa. 243 EEAd 457, 146 Oa-App. 
102, cert. den. 99 Ea 1499, 440 UA 938, 59 
LEdAd 771. 

La^Kidd v. Caldwell 371 Sa2d 247. 

NJ.-Matter of Yengo, 417 AAd 533, 84 NJ. Ill, 13 
A.LE4th 101 cert. den. 101 EQ. 941, 449 UA 
1124, 67 LEd.2d lia 
Remedy for errw b appeal 
N-C-Oodsey v. POe, 245 EEAd 522, 36 N.C.App. 
681 

Use of aommary contempt power improper 
Pa.-Com. V. Stevenson, 393 AAd 386, 482 Pa. 7E 
Failiire to file (vM: 

Tessin re Martin, App. 3 Dbt., 634 EWAd 66. 
215. Par-Coin. V. Oatibon, 386 A.2d 971, 478 Pa. 
356. 

23. Fla.—Gflmour V. State, App., 358 SoAd 63. 
N.Y/-People ex rel Hughes v. Gapoeda, 429 N.YA2d 

494, 76 AAd 1024 

24. Aik.-Ex parte Burton, 373 EW.2d 409,237 Aric. 
441. 

26. UA-Maneo V. Meyen, Tex.. 95 Ea 584, 419 
UA 449,42 LEd.2d 574. 

CsL—Hawk v. Supetuw Own In and Few Sobno Coun¬ 
ty, 116 CiLRptr. 713,42 CAAd 108, cert den. 93 
Ea 2417.421 UA 1012,44 LEdAd 68a 
Mhm.-ln re Daly, 171 N.WAd HE 284 Minn. 367. 
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Ohio-Petitian for Green, 173 N.E2d 39. 172 Ohio St 
269, revd. on oth. gnis. 82 Ea 1114, 369 UA 
689, 8 LEdAd 19E 

Waah.-Dike v. Dike, 448 P.2d 49a 75 Wash.2d 1. 
No affiimative obligation to restrain cUcDt 
UA.-Ia re Deninger, C^m., 461 F.2d 389, on re¬ 
mand, D.C, 337 F.Supp. 949, on remaiid 370 
FAupp. 1304, aiTd. 302 F.2d 813, cert den. 95 
S.Ct. 1423, 420 U.E 99a 43 LEdAd 671. 

In re Ddlmger, D.C.nL, 370 FAupp. 1304, ifid., 
CA.. 502 F.2d 813, cert den. 93 Ea 1425, 420 
U.E 99a 43 LEdAd 671. 

Good fidth advice 

DL—People ex reL Kimoe v. Hogan, 346 N.E2d 436,37 
IILApp.3d 673. affll m part revd. m part 364 
N.E2d SO, 7 niDee. 63. 67 BLTd 33. cert. den. 98 
Ea 750, 434 U.E 1023, 54 LEdAd 771. 

No contempt 

Pa.-In re Tnrapson, 343 AAd 774, 236 PaAuper. S6E 
Tenn.-State v. Maddux. 371 EWAd 819. 

§ 36. -Persons Acting in Fiduci¬ 

ary Capacity 
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31 UL—City of Chicago v. Hart Bldg. Cotp., 233 
N.EAd 496, 116 I1LApp.2d 39, oeit den. 90 Ea 
187a 398 UA 9Sa 26 LEd.2d 29a 

Defendant in a criminal contempt is 
severely limited in his defenses.^^ 

323. UA-aiett V. Hammonda, CATCx., 303 F.2d 
363. 

§ 37. Defenses 

33. Matters held not to coastUatn defeniea 
(9) UA-In re Ddlinger. CA.11L SOZ FAd 813, 
ceil den. 93 Ea 1423,420 UA 99a 43 LEd.2d 671. 

Folk V. Standard Busbeas Forms, Inc., D.C 
N.C, 270 F.Supp. 147-4lo8en8tiel v. Rosendd, 
D.CN.Y., 278 FAupp, 794-SpangJer v. Pasadena 
aty Bd of Ed, D.CCaL, 384 FAupp. 846. 
Cil.-b re Jasper. 106 CalRptr. 734, 30 CAJd 983. 

remd, CA., 337 F.2d 1031. 

Ga.-Cohnn v. Soaebee, 169 EEAd 624, 120 Ga.Ai)p. 
113. 

DL—People v. Ackoman, 20S NAAd 9E 32 DLAppAd 
296-People v. DeStdano, 212 N.E2d 36E 64 
IlUpp.2d 36E cert den. 87 Ea 394, 383 UA. 
989, 17 LEd2d 430. 

Ind-Skobick V. State, 388 N£.2d 1IS6,180 IndApp. 
233, cert den. 100 Ea 1083, 443 UA 906, 63 
LEd.2d 323. 

Nev—Kellar v. Eighth Judidal Dbt Gout 470 PAd 
434, 86 Nev. 443. 

Or.—State ex tel. Beckett v. Stodeett, 332 PAd 83E 26 
' OrApp. 167. 

Pa.—In re November 1973 Special Investigating Grand 
Jury, 379 AAd 1313, 475 Pa. 123, cert dea 98 
Ea 2274, 436 UA 922, 56 LBd2d 765. 
Tei.-Ex parte Smith, a. 467 EWAd 411. 
W.Va-State ex rel Walker v. Qiardba, 294 SA2d 
90a 36 A.LIL4th 964. 

Necmaity to riww om b agfirbved penon 
UA.-In le Beny. CAJI.M, 521 F.2d 179, stay den. 
96 EQ. 3a 423 UA 810,46 LEdAd 35, cert, dea 
96 EQ. 27E 423 UA 92E 46 LEdAd 236, leh. 
dea 96 aa 577, 423 UA 1039.46 LEdAd 414, 

pagelOQ 

35, te^potlte decbkm tasaffiebnt czeuM 
UA^Air America. Ina v. Hatton Bros., Ina, D.CFb., 
570 FAupp, 747. 

315. Mittm held to comtitate detaoei 
(1) U.E—UA V. Oreybmmd Cotp, CAJU, 308 
FAd 329. 

Fls.-4doigaa v. State, App., 309 SoAd 531 
Md-Pyles V. State. 334 AAd 160, 25 Mdi^ 263. 
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Moiit.>^te ex td. Conrad v. Moniighan, 487 P. 2 d 
1322, 1» Mont. 61. 

N.Y-Boud ofEd. cTUiuon Free School Dist Na 2 , 
East Wiilhtoa, Town of North Hempstead v, State 
DivisiGn of Human Rights on Complaint cf Arluck, 
379 N E 2d 163.44 N.y.2d 902.407 N Y5.2d 636 
Ohlfr-Hogan v. Hogan. 278 NE.2d 367, 29 Ohio 
Aiip.2d69. 

CotipliMtwi witk comt order 

U.S.—Doe t. Harder, D.C.Conn., 313 F5upp, 575. 

Entupoeat 

Md—Onhman v. State, 267 A.2d 193,238 Md. 552,41 
A.LS.3d 406, oert. den. 91 S.Ct 1204, 401 U.S. 
982. 28 L£d.2d 334. 

SidKtaBtial cwnpilance or inabUKy to comply 
D.C.—Wnshmgton Metropolitan Aiea Transit Authori¬ 
ty V. Amalgamated Transit Union, Nat. Capital 
Local Divisioa 689. CA.. 531 F.2d 617. 174 US. 
AppJ3.C 283. 

Some matters will only be considered 
as mitigating circumstances to a 
charge of contempt”-"* 

35.10, Jndicfad error 

U.S.—In re Ddlinger, D.CIiL, 370 F.Supp. 1304. 

Jndkial or prosecutorial ndscondact 

U.$.-Ib re Ddfln^, O-CUL, 370 F.Sapp. 1304. 

ProtocitiM 

U.S.-In re DdUnger, D.C1IL. 370 PSupp. 1304. 

3U. ChL—Routov. Superior Court of Fremo Coun¬ 
ty, 124 CaLRptr. 427.51 CA.3d 190, cert den. 96 
act 3200, 427 Ua 912, 49 LEd. 2 d 1204. 
Fln.>-Cutidy v. Cniddy, App., 181 Sa.2d 649. 

37J. GiL—In re Buckley, 110 CaLRptr. 121, 514 
FM 1201, 10 C3d 237, 68 A.LR,3d 248, cert 
den. 94 S.a 3202,418 US. 910,41 LEdJd 11S6. 

Hawk V. Snperior Conit In and For Solano 
Coonty, 116 CalJIptr. 713, 42 CA.3d 108, cert, 
den. 95 aa 2417,421 U.S. 1012,44 LE(L2d 680. 
38. Inl-Skobick v. States 388 N£.2d 1IS6, 180 
Ind-App. 233, oeti den. too aCl. 1083, 443 U.R 
906,63 LEd.2d 323. 

383. U3-U3. V. Couolidated Productioiu, Inc. 
D.CGtL, 326 F^npp. 603. 

Court rale lot printed sad diinmluitod 

U3-In re imS, DXIN.M^ 331 F^tipp. 819. 

38.10. Fln.-CI& cilad ii Hettinger v. McMahon, 
App., 164 Sa2d 333, 333. 

llL-SaiideiBan v. Sandenoo. 223 N.E.2d 733, 79 IlL 
AiipJU431. 

3SJQ. Psrtkdar mutton held not to coaeti* 
tutodeOense 

(2) Ua-Ameiican Optical Coip. v. AO Induatries, 
Inc, D.CN.Y, 306 FEuppL 699. 

Kan^-State v. Sandsttom. 381 P.2d 812,224 Kan. 373, 
oert.den.99aa 1263,440 U3 929, 39 LE(L2d 
485. 

||aM.--Uiiiied Enetoiy Outlet, Inc; v. In/t Stores, Inc, 
278 N32d 716, 361 Mnm 35. 

(Mdo-inmUmm Bank v. Tomnnayk. 271 N.E2d 813, 
27 Ohio St2d SS, 34 A.LRJd 1233. 

CT) Other tUeaaea. 

UA~AtUs Gtnp. V. DeVinicn, CA-NAl, 447 FM 
799, cert dn. 92 &a 939, 403 V.S. 933, 30 
LEd.2d 809, reh. den. 92 aa 1288. 404 UE 
1033,31 LEdJd 491. 

Afk<.«ick V. Myen. 514 FM 742,20 ArbApp. 371. 

OoohtofnlidHy 

NJ.^-State V. CdNy. 284 AJd 395, 117 NJ.Siiper. 296, 
adopted, 393 A.2d 196. 119 NJSnper. 579, oert.' 
den.93 Sa 939,409 UE 1125. 34 LEd,2d 257. 

WlOl 

4030. m^-Georpe v. Toal, 286 N.EJd 41, 6 IE 
AppJd 329. 

NJ.r. 8 tate v. Dha, 184 A.3d 535. 76 NJJnper. 337- 
In re GMm, 223 AJd 92,48 NJ. 9. 


Instructions from Attorney General is not ex¬ 
cusing United States Attorney 
ua-u.a Cox, C..A.Miss. 342 F.2d 167, cert. den. 

85 set 1767, 381 U.S. 935. 14 LEd.2d 700. 

Admixture of excusable and nonexcnsable 


CuL-In re Karpf. 88 QiLRptr. 895, 10 C.A3d 355. 

Disagremnent with adverse rnlings 

UE-In re CtAea DC.N.Y, 370 FSoppi 1166. 

4035. U.S.-ln « Deninger, CAIU, 461 F. 2 d 389, 
on mnand. DC. 357 F.&ipp. 949, oo remand 370 
F.Supp. 1304, oiTd. 502 FJZd 813, cert den 95 
Ea 1425, 420 U.E 9)0, 43 LEd.2d 671. 

Oa.-White v Sate. 127 EE2d 668 , 218 Oil 29a coif- 
to 128 EE2d 56a 106 GttApp. 744. 

La.-CJJ5. cited in Spetcer v. Dixon, 181 So.2d 41,44, 
248 La. 604. 

4030. Threat to hold attorney in contempt 

U.S.-In re Cohen, DCN.Y, 370 RSupp. 1166. 

§ 38. -Advice of Counsel 
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40.65 U.E-In re Ddlingcr, CA.UL, 461 F.2d 389, 
on renund, D.C, 35? RSupp. 949, on remand 370 
F-Supp. 1304, alTd. 502 F.2d 813, cert den. 95 
Ea 1423, 420 U.E 99a 43 L.Ed.2d 671. 

4L U.S-UE V. Seaveis, CA-Ono, 472 F.2d 607. 

Herman v. KIme, DCConn., 344 FEupp. 1088, 
afliniied in part and reversed in part 456 F2d 123, 
afH. in part revd. m part, CA., 456 F.2d.l23, cert, 
den., 93 Ea 53. 409 UE 847, 34 LE(L2d 88 

Md.—Giant of Maryland, Inc. v. State's Attorney for 
Prince Oeoige's County, 334 A.2d 107, 274 Md. 
158. 

Mimt-In re Daly. 171 N.W.2d 818, 284 Minn. 567. 

Miss.—Ladner v. Ladner, 206 Eld 62a 

Tenn.—Robimon v. Air Draulics Engineering Co., 377 
EW.2d 908. 214Tena3a 

W 8 sh.-Rekhi v. Olason, 626 P.2d 513, 28 WaahAppL 
751. 

W.Va.-CJ3, dted in Stateex nL Walker v. Oiaidina, 
294 EE2d 90a 903, 36 ALR.4th 964. 

Advice trf tax aceomitant 

UE-Stcinert v. UE, CACil., 571 F.2d 1105. 

413. UE-Farher v. Rizzo, D.CPa., 363 RSupp. 
386-U.E V. International Busineas Mnehmes 
Corp., D.C.N.Y., 60 F.R.D. 658, app. daoL, CA. 
493 R2d 112, app. dism., cert. den. 94 S.a 2378. 
416 UE 976,40 LEiLZd 756, cert. den. 94 Ea 
2409,416 UE 993, 40 LEd.2d 774-SpBngler v. 
Pasadena Oty Bd. of Ed., D.C.Gd., 384 Finpp. 
846, remd.,CA, 537 F.2d 1031, 

41.10. Utah-Mdlor V. Cook. 397 Pid 882. 

In New York 

(3) Other matten. 

N.Y.—Calabn Gonii. Corp. v. W. E E Holding Corp, 
266 N.Y.E2d 170,48 Misc2d 9IE 


42. UE—Tbeihnilt V. Carbon, D.CQa., 333 FEipp. 
1061, levd. 00 otlL gtdi, CA, 493 Fid 39a itb. 
den. 498 F.2d 1402, cert den. 93 Ea 323, 419 
U.E 1003, 42 LEd2d 279, on nmand 391 
RSupp. 378. 

FIu-CJE ettei In Studnick v. State d Florida, App., 
341 SoJd 808, 809. 

Ky.—CJJE eked in Whispering HDIp Country QuE 
Inc. V. Kentucky Comminioa on Human Rights, 
475EWJd645,649. 

Or.-~State ex rri. Sahhtroa V. Malm, 422 PJd 38a 243 
Or. 398. 


§ 39. —- Advice or Consent of 
Complainant 

N.Cr-CJjS. dted la Forte' v. Fbrte, 309 EEJd 729, 
73a 63 N-CApp. 61E 

48. Ohio—CJEnBrtedhiOtyof<3ncinnati V. Cbi- 
Gfamad Diet Council 31, Am. Federrtion of State, 
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Count) and Muoiapsl Emp., AFL-CIO. 299 
N.EJd 680 , 695, 35 Ohio SL2d 197. 

49 Ohm—CJE quoted in City of Cincmnati v Gn- 
cinnali Dist Coundi SI, Am Federation of Stale, 
County and Municipal Emp., AFL-CIO, 299 
N.E2d 686 , 695, 33 Ohio St2d 197 

§ 41. — Ignorance of Law 
page 104 

57. Cal.-In re Karpf. U CaLRptr. 893, 10 CA3d 
335. 

IlL-People V. DeSte&no, 212 NL2d 368, 64 llL 
App.2d 368, cert den. 87 S.Ct. 594, 383 U.E 989, 
17 LEd.2d 450. 

Ma-McMutlin v. Sulgiove, 459 EWJd 383. 

Error rcspectug constitatloa righto 

U.E-UE V. Seale, CAIH., 461 FJd 345. 

60. U.E-UE V. Seale, CAUL, 461 F.2d 345. 

No contempt unless stotatory praseriptfims rea¬ 
sonably understood 

Imra—Sound Storm Enterprises, Inc. v. Keefe In and 
For Payette County, 209 N.W.2d 560. 

§ 42. — Want of Intention 
page 105 

Knn.—CJE qnoted at lem^ In State v. Schumacher, 
519 A2d 1116, 1124 

61. Md-In R Kinletn, 492 A.2d 749, IS Md.AppL 
625 

Mua.—Prestwood v. Hambrick, 308 So.2d 81 

61 bxL—Allison v. State ex rcL Allison, 187 N.E2d 
565, 243 Ind. 489. 

62.5. U. 8 .-In re Dellinger. D.C.II1., 370 F-Supp. 
1304, affd., CA, 502 P.2d 813, cert den. 93 Ea 
1425,420 U.E 99a 43 LEd.2d 671 

Miss.—Ladner v Ladner, 206 SoJld 620 

NJ.-In re Brown, 236 A2d 142, 50 NJ. 435. 

62J0. U.E-!n te Ddlinger, CADL, 461 F.Zd 389, 
on remand, D.C, 337 RSupp. 949, on remand 370 
RSupp. 1304, afiiL 502 F.2d 813, cert den. 95 
Ea 1425, 420 U.S. 990 43 LEd.2d 671. 

In re DelKnger, D.C.IE, 370 RSupp. 1304, alfd., 
CA, 502 R2d 813, cert den. 95 Ea 1425, 420 
U.E 990 43 LEdJd 671 

Md.-ln re Kinldit 292 A2d 749, 15 MdApp. 623. 

§ 43. Nature, Grounds, and Extent 
of Power of Courts General* 

ly 
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66 . n.—47th t State Cunesey Exchange, Ine. v. B. 
Colemaa Corp, 371 NE.2d 294, 13 BLDec. 577, 
56 nLApp.3d 229. 

(Riio-^ty of Ciiiciniati v. Cfawinnati Dist Council 51, 
Am. Federation of Stata County and MnnidpBl 
Emp, AFL-aO, 299 N.EJd 686, 35 Ohio St2d 
197, cert den. 94 Ea 1597, 415 UE 994, 39 
LEd.2d891 

67. NeE-FUaich v. Brown. 260 N.W2d 612, 199 
Neb. 683. 

68 . Cal.—In le Bndcley, 110 CiLRptr. 121, 314 P.2d 
1201, 10 C3d 237, 68 ALR.3d 248, cert deit 94 
ECt. 3202. 418 UE 910 41 LEd.2d 1136. 

FaitfUd V, Superior Court for Los Angdes 
County. 34 CaLRptr. 721, 246 CA2d 113. 

Colo.—Austin v. Qty and County of Denver, 397 FM ■ 
743, 136 Colo. 180 

m.—47th ft State Cunency Exdiange, Inc. v. B. Cob- 
man Corp, 371 N.E.2d 294, 13,IlLDeft 377, 56 
IIIApi).3d 229. 

Iowa—Knox v. Mnnidpa] Court of Gty of Des Moines, 
Polk pMuty, 183 N.W.;2d 70S. 

Mtw.-Sii 9 snian v. Com., 374 N.R2d 1195,374 Masi 
691 

Neb/-In re Contempt of Potter, 301 N.Wid 360 207 
Nea 769. 
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Ohio—City of Ciiicinniti v. Gneiiinati DisL Council Si, 
Am. Fedenticm of State, County ud Mnniripii 
Empn AFL-aO, 299 N.E2d 686, 3S Obio St.2d 
197, cert. den. 94 S.Q. 1597, 415 U.& 994, 39 
L.Ed.2d891 

Or.-T«ylor v. Otaddeo, 377 P.2d 14, 232 Or. 599. 

Vip-Hoh V. Com, 136 S.E2d 809, 205 Vi. 332, levd. 
on oth. gtds. 85 S.a 1375, 381 U.S. 131, 14 
LEi2d29a 

Wash.—State v. Caffiey, 422 P2d 307,70 WaiLTd 12a 

70L U.S.-Slnllitani v. UA, N.Y., 86 S.Q. 1531, 384 
U.S. 364, 16 LEd.2d 622. 

Petition of Curtis, D.CMa, 240 FSnpp. 475, 
afid., CA., 362 FJd 999-RMea v. State of N.C, 
D.CN.C, 345 FSupp. 1364 

Arit-Phoenix Nempapen, Inc. v. Supoior Court In 
and For Maricopa County, 418 P.2d 594,101 Ariz. 
257, cert dea 87 S.Ct 857, two cases, 386 U.S. 
914, 17 LEdJd 787, reh. den. 87 SCt 1160, two 
cases, 386 UJS. 978, 18 LEd.2d 140, r^ den. 87 
S.a 2072, 387 U.S. 949, 18 LEd.2d 1341. 

Cd.—In n Buckley, 110 CaLRptr. 121, 514 PJd 1201, 
10 C3d 237, 68 A.LR.3d 248, cot den. 94 S.a 
3202, 418 VS. 910, 41 LEd.2d 1156. 

CJJ5. dted la Alpine Palm Springs Sales, Inc. v. 
Superior Court for Los Angdes County, T9 CaL 
Rptr. 415, 425, 274 CJUd S23-f3eOeorge v. 
Superior Court for County of Los Angeles, 114 
CdJlptr, 860, 40 CA.3d 305. 

Cokt-^Austin v. Oty and County of Denver, 397 P.2d 
743, 156 Cola 18a 

Conn.—Allard v. Gty of Hartford, 197 AJd 69, 151 
Conn. 284—Papa v. New Haven Fedeiaiion of 
Teachers, 444 A.2d 186 Conn. 725. 

D.C-In re WiOiains, D.C, 306 RSupp. 617. 

HI—Peopk V, Javaras, 281 N.E2d 670, 51 IlL2d 296. 

People v. dark, 280 N.L2d 723, 4 IlLApp.3d 
301, 

Iowa—Yocum v. Gafhey, 131 N.W.2d 826, 257 Iowa 
207—Knox v. Mudcipal Court of Gty of l>ea 
Moines, Fblk County, 183 N.W.2d 705-LaRue v. 
Bums, 268 N.W.2d 639. 

Md-Muskusv. State, 286 A.2d 783,14 MiLApp. 348. 

Mkdt—Croat Ca v. United Auta Aircmfl and Agr. 
Implement Workan of America, Local 153, 139 
N.W.2d 694k 377 Mich. 202-In re Albert, 179 
N.WJd 20; 383 Mich. 722-In re Oiand Jny 
Proceedmgs Na 93,164, . 179 N.WJd 383, 384 
Mich. 24, 

In re Colacatidei, 148 N.WJd 898,6 MudLAppi 
298-People v. Joaeph. 163 N.WJd 633, 14 Mich. 
App,494. 

MhuL-HamptOQ v. Hampton, 229 N.WJd 139, 303 
MmaSOa 

iUb.-fkbm V. Raikes, 263 N.WJd 437^ 200 Neb. 
193-b K Contanpt of Potter. 301 N.W.2d S6a 
207 NebL 769. 

NJ3.-State v. Stokes, 343 N.W.2d 371 

Ohio-State v. Tnon, Apm 188 N.E.2d 308-City of 
Ondimati v. Gineiniiati Diat Council SI, Am. 
Fedentiott of Stata Goumy and Municqial Emp., 
AFUaO, 299 N£Jd 686, 33 Obio St2d 197, 
oert den. 94 S.a 1397,413 U.S. 994, 39 LEd.2d 

to 

Or,-Taylor v. Chulden. 377 ?2i 14, 232 Or. 399. 

I>a.-GDin. V. HaniA IBS AJd 386,409 Pa. 163-Coin. 
Dept of Emdronmental Reaontoei v. Pcnnaylvaiiia 
Power Co.. 337 AJId 823, 461 Pa. 673. 

Woodruff v. Lower Sonthampton lip., 448 AJd 
692, 68 PaGBwith. 171. 

SX:.-State ex icL McLeod v.Hite^ 331 S.E.2d 746,272 
S.C 303. 

Tet>Es parte Brawae, 343 S.W.2d 81 

Vo-Holt V. Gool. 136S.E2d 809, 205 Va. 332, mvd. 
on otL gidt. 83 S.a 1373, 381 U.S. 131, 14 
LBiL2d29a 

Waah.-Stata v. Cbfftay. 422 P.2d 307, 70 Waih.2d 
120-Allen v. American Land Reseaidi, 631 P.2d 
930;93Watit3d841. 

Fndlj coart 

S.C^In Intetait of Dariena C, 301 S£.2d 136,278 &C 
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1054, mod. on otb. gnh. 298 N.Yi2d 84a 32 
AJ}.2dSl7. 

W.Va.-CJA dlld la State ex itL Walker V. OiardHia. 

294 lEld 90a 905.36 A.LJL4th 964. 

31 IntL-Sttte a reL HnAner v. Porter Oremt 
Court, 185 N£2d 299. 243 Ind. 321. 

p«eU9 

3& W.Va^-State ex itL Arnold V. Cooley. 153 a&2d 
681. 

383. Ndk-Staie ex leL Beck v. Fteoticr Airiines. 
be., 116 N.W2d 281, 174 Neb. 172. 

S 46. Inferior Courts 

38. Ga^-Cradop v. State, 129 &E2d 183, 106 Oa. 
App. 833, aHE 130 &E2d 733,218 Qa. 819, oert. 
deo. 84 la 74. 375 IJJS. 829, 11 LEdJd 61. 
40. RYv-ridt V. Horn, 240 N.Yi2d 179, 39 
iOoM 121, attL 247 N.Yi2d 323, 30 A.D.2d 


395, affd. 200 N.E2d 857, 14 N.Y.2d 905,- 252 
N.Y.S,2d 313. 

Tex.-Ex parte West, Ov.App. 559 S.W.2d 674. 

41 Tex.-Ex parte Tnck. Civ.App. 576 S.W.2d 437. 

A comity court etc. 

(1) Other matters. 

U.S -4lay v. Huddleaton, CA Ky.. 327 F.2d 61 

Mnnidpal court 

Ariz.—Owen v Qty Court of Qty of Tucson. 599 P 2d 
223. 123 Anz. 267. 

CaL—Aoseiutoek v. Mnmopal Court of Los Angeles 
Judicial Dist. 132 CaLRptr. 59, 61 C A 3d 1 

Cola-Tipton v. City of Lakewood, 595 P.2d 689, 198 
Colo. 18. 

Ohio-ViUage of Oakwood v. Wuhger, 432 N.E2d 809, 
69 Ohio St.2d 453,23 0.0.3d 398. 

District courts 

(1) KaiL-Campbell v. CampbeU. 422 P.2d 941, 198 

Kan. 191 

Recorder*s court 

Ga.-Hil] V. Bartlett. 192 S.E2d 427, 126 Ga.App. 833. 

42.10. FIa.-Miller v. Balikes, App., 166 So.2d 610. 

N.Y.-b n Robin a. 362 N.YE2d 688, 80 Misc.2d 
241 

Magistrate court 

.Alaska-State v. Browder. 486 P.2d 925. 

Family oonrt 

Dd.—State ex td. Colatriano v. Colatriano, Snper., 301 
A.2d 531. 
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48. N.Y.—Ithaca Journal Newt, Inc. v. City Court of 
Ithaca, 294 N.Y.S.2d 358, 58 MiscJd 73. 

47. UE-Haigh v. Snidow, D.CCaL, 231 ESupp. 
324. 

Mich.-In re Hemy. li9 N.W.2d 671, 369 Mich. 347. 

50 Aiiz.—Matter of Juvenile Action No. JT-295003k 
Appn 616 pad 84, 126 Ariz. 409. 

Fla.—Graham v. State ez reL McMurrougb. App., 144 
Sa2d 97, 99 A.LRad 1097. 

Ind.-W. M. V. State, App., 437 NE.2d 1028. 

51. UE-Thompioo v. Stahl. D.CN.C, 346 ESupp. 
401. 

§ 49. Courts of Equity 
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81. Ndx—State ei id. Beck V. Frontier Airlines, Inc., 
116 N.Wad 281, 174 Neb. 171 

Reftiaal to prodaee docmnoat 

Tena.-Hoggin v. RdUn, 500 S.Wad 435. 

§ 50. Federal Courts 

pagel23 

87.50. U.S—Vdtten Et Fili E A. V. J. Young Eate^ 
prism, Io&. CA.CaL, 644 F.2d 769. 

Stoteolficlal 

U.E—Newman v. State of Ala., CAAla., 683 F.2d 
1311 eeit den. 103 Ea 1773,460 U.E 1083, 76 
L.E(L24 346. 

88. UE-U.E V. Pidanian, CAJla, 465 Fad 755, 
cert. da. 93 ECl S4a 409 UE 1044, 34 LEd.2d 
494. 

UE V. Diqnke M%. Corp. of Aaenca, D.C. 
Oonn., 262 FSupp. 728. 

ThreHudge court 

(2) Other smteinaa 

UE—Chandler v. Oarriaon, D.CLa., 286 ESupp. IE 
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88Aa UE-UE V. Fidankn. CAJIa.. 465 E2d 
75'5, cert. den. 93 EQ. 540; 409 UE 1044, 34 
LEd.ld494. 


CONTEMPT §51 

Page 127 

Rule of Criminal Procedure doa not ooafer 
power 

U.S.-James v. U.E. C.AMmn., 275 F.2d 331 oert. 
den. 80 ECt. 1077, 362 U.S. 989, 4 L.Ed.2d 1022. 

71E. Grimliml and civil contempt 
U.E-UE a id Sheil Oil Ca V. Baico Cop.. CA. 
Iowa. 430 F 2d 998. 
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73. Limitation on powor 

(3) Other statemats, 

UE—Phdan v. People of Tenttory of Guam, CA. 
Guam, 394 F.2d 293. 

Puniihment of attoney 

(3) Other statemats. 

U.E—Phelan v. Peo|de of Tenitoiy of Guam, CA. 
Guam. 394 Fad 293. 

74. DC.-In re Benton, App., 228 Aad 324. 

The Court of Appeals is required to 
determine independently of a district 
court’s designation whether a con¬ 
tempt order is civil or criminal in na- 
ture.’“ 

75E U E—Pittsbuigh-Des Moines Steel Co. v. Unit¬ 
ed SteciwOTfcen c£ America, AFL-dO, CA.Pa., 
633 F.2d 302-Latrobe Steel Ca v. Uniled Steel- 
workers of AmeiKa, AFL-CIO, CA., 545 F.2d 
1336. 

§ 51. Contempts against Another 
Court 
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78. Fla.—Graham V. State ex reL McMurtoo^ App.. 
144 So.2d 97, 99 A.LE2d 1097. 

08.-Coimdl V. Coonell, 152 EE2d 567, 222 Oa. 
765-Ogktree v. Watson. 157 EE2d 464, 223 Oa. 
61E 

Pirkle V. State, 150 EE2d 881,114 GaApp. 244. 
Mhb.—CJE qnatad b Khchens v. State, 293 So.2d 
815, cert da 95 ECl 639, 419 UE 1056, 42 
EEdad 653. 

Tenn.-CJE ({noted at leagih ia Mayhew v. Mayhew, 
376 S.Wad 324, 328, 52 TemtApp. 459. 

Reason for rale 

Ill.-People V. Bloom. 220 N.E.2d 475, 35 IlL2d 255, 
revd. on oth. gids. SB S.Ct 1477, 391 UE 194,20 
I,Ed.2d 522. 

79. Fk—Orahain V. State ex reL Mchbarough. Appu, 
144 So.2d 97, 99 A.LR.U 1097. 

Oa.-Piride V. State; 150 EE2d 881,114 OaApp. 244. 
Miss.-CJE anted to Kitchens v. State; 293 So,2d 
815, cert da. 95 ECt 639, 419. . 

N.Y.-Shap(ro v. Shapiro, 393 N.YE2d 565, 60 
MiicJd62I 

Teiin.-Raht v. Shathern Ry. Ca, 387 EW.2d 781,215 
Tenn. 485. 

80. m.—C JE dted in DEnois Commeioe Oonmiia- 
sion V. Salamie. 369 N.E2d 235, 243. 11 QLDec. 
781. 54 IILApp.3d 465. 

81. UE—NowdI V. NowdL D.COoim.. 272 
298. 

84. Flo—CJE aoted la Graham v. State ex id. 
McMurrough, App., 144 So2i 97, 99. 99 A.L. 
R2dl097. 

Determined by jadge to riwm retored 

La.-Roy V, Roy, App., 285 8a2d 867. 
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85. Fk^-CES. ipnted b Onham v. Slate ex id. 
McMumugh. App., 144 So.2d 97, 99, 99 AX. 
R2d 1097. 



§52 CONTEMPT 
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§ 52. Contempts against Subor¬ 
dinate Officers 

86. CkL—CJ5. qputed it in Marnu v. Work¬ 
men's Cbmpensatka Appeals Bd, til CalRptr. 
101.104, 35 C.A.3<I S98. 

87. Order of reforee 

GiL—Mtteus V. Workmen's Compenation Appeals 
Bi, m CiLRptr 101, 35 CA.3d 598 

§ 53. Judges and Other Officers 

90. Ariz.—Weis v. Supenor Court of Pima County, 
480 P.2d 3, 106 Ariz. 577. 

Stigiilar power 

Aiit—Onj Hinj v. Huiaton, 416 P.2d 416, 101 Ariz. 
91 

Ptftknlsr Judge rather tfaau court as a whole 
Anz.—Ong King v. Thunton, 416 P.2d 416, 101 Anz. 
91 

91. Ariz.-Ong King v. Thuiston. 416 P.2d 416, 101 
Aik 91 

Fla.—Ckmoon v. State, App,, 141 Sold 749, mod on 
otL gnu, Supi, ISO SoJd 231. 

Ind-Skobiick v. State, 388 N.£2d 1156, 180 IndApp. 
2S3, cert. den. 100 S.a 1085, 445 U1 906, 63 
LM2d 323. 

lom—Newtv v. District Court of Woodbury County, 
147 N.Wld 886, 259 Iowa 1330. 

MidL-Matter of Pesner, 261 If.W.2d 3a 78 Mich. 
App.6«. 

Or.-Taykr v. CHaddeo, 377 P.2d 14, 232 Or. 599. 
WasL-State v. Haner, 627 P.2d 983, 29 WathApp. 
193. 
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92. Iowa—Newby v. Diitnct Court of Woodbury 
Cbomy. 147 N.W.2d 886, 239 Iowa 1331 

93. Wasd-Dibe V. Dike, 448 P.2d 490, 75 Wash.2d 

1 . 

93.15. Fla.—Bampmer v. State, App., 245 Sa2d 
633. 

VL-Sdtw V. Suitor, 400 A.2d 999, 137 Vt lid 
Fhwer ai Inddeiital to JodkiBl authority 
ArL-Ez parte Burton, 373 S.W.2d 409,237 ArL 441. 

94. Tex^ parte Alvarado^ Clv.App.. 543 S.WJd 
144. 

95. Iowa—Nswl^ v, District Oout of Woodbury 
Comity. 147 N.W.2d 886, 259 Iowa 133a 

page 129 

6. CbL—CJS. died fa Marcus v. Woritmen's Com- 
penaatioo Appeab Bd, 111 ai.Rptr. 101,104, 35 
CJL3d59>. 

Sittfng at judge pro tempore 
Cfd—Nierenbeig v. Superior Court for Los Angeles 
Oninty, 130 Cd.Rptr. 847, 59 CAJd 611. 

7. Cd.—Samdno v. Superior Oouit of Loa Angdes 

Cooniy, US CdJtptr. 21,529 Pld 33,13 C3d 1. 
CJjSL dlid ii Marcus v. Workment Compenu- 
doo Appmls Bd., Ill CaLRptr. 101, 104, 35 
CA.2d 398. 

8. GaL—Maim V. Woricmen'i Coapenntkn Apfieali 
fid. Ill CklJtptr. 101, 35 CA.3d 598. 

IL CaUMkrcni v. Worioaen'i Compenaadan Ap¬ 
peals Bd.. Ill CaLRptr. 101, 35 CAJd 598. 
Cola—P. R. f. Dirtiict Court In and Fbr Denver 
Cbomy, 637 P Jd 346. 

§ 57. Disciethm of Court 

psgem 

29. U.S.-Ui. V. ConaoUdated Prodoctkais. Inc.. 

D.CCd..326FAipp,6Q3. 

D.C-Ma«er of Nemitt, App^ 345 A.2d 154. 
Flo-Ftoch V. Stata App,. 247 Sa2d 453. 

I1L-CJ& dM Is Band of Jimiar OoOqe Dist Na 
508, Cook ODanty V. Cook Gonmy CoOcgn Teacb- 
en Uakai. Local 160a App„ 262 125,131, 
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126 niApp.2d 418, cert, den 91 S.Ct 2168, 402 
U.S. 998, 29 LEd.2d 165. 

Mo.—CJ.S. qmad at length in Fulton r. FulUm, 328 
SW2d 146, 157 

N.M.—International Mmerals and Chemical Ooip. v. 
Local 177, United Stone and Allied Products 
Wotkeis, 392 P.2o 343, 74 N.M. 195-Matter of 
Hooker. 617 P.2d 1313,94 N.M. 798. 

S.C-iacksoa v. Jackson. 126 S.E2d BSS, 241 S.C I. 

Wii-ln re Adims Rk Inc., 159 N.W.2d 643, 39 
Wis.2d 741. 

29,15. U.S.—Thompson v. Jofcnsea D.CPa., 410 
F.Sun). 633, afld. CA, 556 P.2d 368. 

Fla.—State v. Clemmons, ISO So 2d 231. 

30 U.S.—Glenwal Development Corp. v. Schmidt, 
D.C Puerto Rico, 356 f.Supp. 67. 

N.M.^nteinatiortal Minerals and Chemical Corp. v 
Local 177, United Stone and AlUcd Products 
Workers, 392 P.2d 343, 74 N.M. 193. 

Tex.—Willson v JrAnston, Civ.App., 404 S.W.2d 87a 

Extrane cantioB 

Pa.-Mitter of Johnson, 395 AJd 1319, 483 Fa. 227. 

Great caudon 

CaL—OcGeoige v. Superior Court fbr County of Loi 
Angeles, 114 CiLRptr. 86a 40 CA3d 305. 

Tez.—Ex parte Rogers, Ai^. 7 DuL, 633 S.W.2d 666. 

Great prudace and cautioa 

CaL—Miller V. Murndpal Qiun d Los Angdes Judida] 
Dist, Los Angeles Qwnty. 57 Cal.Rptr 578, 249 
CA2d 531—Mowrer v. Supenor Court In sad For 
Los Angeles County, 83 QlRptr 123, 3 CA.3d 
223. 

31. Wts.-Ettte V. Braumdof, 297 N.W.2d 808, 98 
Wis.2dS69. 

31 Alo-Carroll V. State, Cr.. 330 Sa2d 723. 
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3110. Micli.-People V. Knrz, 192 N.WJd 594, 35 
Mich-Ani. 643. 

Tenn.—Robinson v. Air Diniilies Engineering Ca, 377 
S.WJd 90S, 214 Tam. 3a 

Puwer not lightly hnoked 

U.S.-In le Attorney Genenl of Ui., CA.N.Y., 596 
FJd 38, cert, dea 100 S.a 217,444 U.S 903, 62 
LEcL2d 141. 

31 GsL-Pboplev. McKenzie, 194 Cal.Rptr. 462, 668 
PJd 769, 34C3d6l6. 

in—CJJS. dted In Board of Junior Colkge Dist Na 
508, Cook County v. Cook County CoDege Teach- 
en Unioo, Local 160a App., 262 N£2d 125,131, 
126 ILAnild 418, cert den. 91 S.a 2168, 402 
U.S. 998, 29 LEdld 163. 

34. nL-CJ.S. eked in Boinl of Junior CoDege Dist. 
Na 50a Cook County v. Cook County CbOege 
Teacbers Unioii, Local 160a App., 262 N.EJd 
125, 131, 126 IlLiM)-3d 418, cert dea 91 S.a 
2168,402 U.& 998, 29 LEdJd 163. 

N.Y.-In re HSdmh, 284 N.Y.S.2d 733, 28 ADJd 
29a 

Tenn.—Robliison v. Air Draulia Eogineeriiig Ca, 377 
S.W.2d 908, 214 Tenn. 3a 

35. U.S.-Keyes v. US, CA-Wash., 314 F.2d 123- 
U.S. V. Reide. CA.N.Y.. 494 Fid 644—In re 
Ddfinger, CA.II1, 502 F.2d 813, cert dea 95 
S.Ot 1425, 420 U.S. 99a 43 LEd.2d 671. 

Cokt-StovaU V. crasby, 464 P2d 868, 171 Cola 7a 
Dddoa V. Smith, 486 PJd 451, 29 ColoApp. 
331. 

Flo—Haiper v. State, A]q>., 217 Sa2d 591, writ dii- 
ohsiged,Snp, 224Sa2d684. 

ID.—Bee Cbemical Ca v. Service Coatings, Ino, 233 
NJL2d 312,116 llLApp.2d 217. 

Mo-Fblton V. Fbltoii, App, 528 S.WJd 146. 

N J.-ln re Carton, 222 A.2d 92,48 NJ. 9. 

NY^In re Hildreth, 284 N.Yi.2d 755, 28 AD.2d 
29a 

N.D.—CJjS. dted ki Beigstron v. Bergstrom, 320 
N.WJd 119,121. 

Ohio-Woodniir v. WoodraiT, 217 NJBJd 264, 7 Ohio 
Miia87. 


Or.—State ex rd. Gartzke v. Oartkze, 517 P.2d 1071,16 
Or.App. 157. 

R. I-Tente v. Tente, 314 A2d 149, 112 RX 636. 

S. C-Jacksoa v. Jackson, 126 S.EXd 855, 241 S.C 1. 
Tenn.-CJ5. dted la Robinson v. Air Dnnilics Engi- 

neering CO. 377 S.W.2d 908, 912, 214 Tena 30. 
Vt-UVoice V. UVoica 214 A.2d 53, 123 Vt 236- 
Braoks V. Bracks, 300 A.2d 531, 131 Vt 86. 

Va—Higgmbotbam v. Com., 142 S£.2d 746, 206 Va. 
291. 

Wii-Bihlmire v. Haha 143 N.W.2d 433, 31 WisJd 
537. ceit dea 87 S.a 1685, 387 U.S. 905, 18 
LE(Ud622. 

Siyectkm of eaqilanation of coudnet 
m-In re Dunapa 225 N.E2d 119, 80 IIL2d 117. 
No unfettered discretion as to attorneys 
U.S.-Weisi V. Burr, CAAriz, 484 F.2d 973. cert, dea 
94 &a 924, 414 Ui. 1161, 39 LEdXd 115. 
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36. Teiia-CJ.S. dted in Rdmaon v. Air Dianlics 
Engmeering Ca, 377 S.W.2d 908, 912, 214 Tenn. 
3a 

37. Ma—In re Bhnkeosbip, App., 553 S.W.2d 307. 
Tena—CJ& dted In Rdiiiisoii v. Air Diaulica Engi- 

ttcerug Ca, 377 S.W.2d 908, 912, 214 Tenn. 3a 
Vt-LaVoice v. UVoiee, 214 A2d 33, 125 Vt 236. 
Wis.-State V. Dickton. 193 N.W.2d 17,33 Wb^ 531 
Discretion held not abnsed 
Fla-Ciegierv.Slate,29Sa2d 308. 1S8F]a514--Peti- 
bon ofCSopbell. 72 Sold 39. 

Oa-Crudup v. Ststa 130 S.£2d 733, 218 Ga 819, 
cert dea 84 S.a 74, 375 U.S. 17,11 LEdJd 45. 
Pa—Bata v. CatraLPenn Nat Bank of Phladdpliia. 
249 AJ2d 767, 433 Pa 284. 

Ala—State ex td. Payne v. Empire life Ina Ca of 
America 351 Sa2d 538, cert dea 98 S.a 1607. 
435 U.S.969,S6L.Ed.2d6a 
40. Utab-CJ& dted la Butler v. Butler. 461 Pld 
727, 729, 23 Utah 2d 259. 

Limits of power to punish for con¬ 
tempt are the least possible power ade¬ 
quate to the end proposed.^** 

40.15. U3.-Hairis v. US., N.Y., 86 S.a 351 382 
US. 161 15 LEd. S3a 

Midt-Pbople v. Kuiz, 192 N.Wld 394,33 MmltApp. 
643. 
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43. Power to punish violation of injunction aa con¬ 
tempt pendiiig appeal tee A(^ and Error § 621 

§ 59. Existence of Other Remedies 

45. Fla-Henderson v. Wainwiiglit, App., 300 Sold 
274. 

Vo-Oreen v. Com., 180 S.EJd 531, 211 Va 727. 

44. lowa-Hiigiav. Fleck. 157 N.WXd 103,261 Iowa 
1031. 

47. Mklt-People v. Fbreoa, 203 N.W.2d'6ia 44 
KGch./^63a 

AppnlwhiMiit nt KnmmUAmtm 

Flo—Gilman v. Ahman, App^ 300 Sold 703. 

48. Fla-Deur v. Deter, App., 353 Sold 614. 
ni.-Fbx V. Fox, 371 N.Eld 1234, 14 IlLDea 201, 56 

llUppJd446. 

49. Ul^A v. Bukqwski, CADL, 433 F.2d 1094, 
cert, dea 91 Sa 874,401 US. 911, 27 L.Ed.2d 
809. 

CaL—CJ& dted In Alpine Fahn Springs Sales, Ina v, 
Superiw Court fbr Los Angeles County, 79 Cd. 
Rl)tr.415,423,274CAld 523. 
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5L US.-,-US. V. Fidsiilan, CAFla, 465 F.2d 755, 
cert dea 93 S.a 54a 409 US. 104134 LEdld 



17 CJS 25 


Ul-pMple V. Rodriguez, 414 N E.2d 1202,47 Ill.Dec. 
86, 91 Ill.App.3d 626 l 

§ 60. Former Adjudication 

page 136 

52. UA-Howell V, Thomas, CA-Tex., 566 F. 2 d 4«, 
reh. den. 570 F.2d 949, cert. den. 99 S.C1. 98,439 
U.S. 826, 58 LEi2d 119, rdi. den, 99 S.a 600, 
439 U.S. 997, 58 LEd.2d 671. 

CiL—4U.S. eltad in Alpine Pafan Springs Sales, Inc. v 
Superior Court for Los Angeles County, 79 Cal 
Rptr. 415, 434, 274 C.A.2d 523. 

53. CiL—In le Fin, 134 CalJlptr 595, 64 CA.3d 
605. 

59J. Inquiring wketker fnrtiier contempts 
eoBunitted not bamd 

UA-U.S. V. PreJBtt, CA.Pa„ 498 F.2d 1124, cert, 
den. 95 S.Ct. 320, 419 U.S. 1002. 42 I,Ed.2d 277 
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615. Separate contempts sqmrateiy ponisha- 
Ue 

U.S.-U.S. V. Hawkins, CA.Wash.. 30! F2d 1029, cert 
dm. 95 S.CI. 668, 419 U.S. 1079, 42 LEd.2d 674. 

§ 62(1). Nature and Form 

67. Ala.—State ex rd. Payne v. Empire Life Ins. Co. 
of Ameriem 351 So.2d 538, cert. den. 98 S.Q. 
1607, 435 U.S. 969, 56 L.Ed.2d 60. 

Fk—In re Btmrd County Grand Jury, App., 206 
Sa2d J98. 

ni—47th t State Currency Exchange, Inc. v. E Cote- 
man Corp., 371 N.E3d 294, 13 lU.Dec. 577, 56 
Ill.App.3d 229. 

Mo.-{Umsey v, Gnyland, App, 567 S.W.2d 682. 

Neb.-StBte v. Rhodes, 222 N.W.2d 837,192 Nd>. 557, 
cert dm 95 S.CI. 1409,420 UE 980.43 LEdJd 
661 

Ohio—City of Gncmnati v. Gncmnati DisL Council 51, 
Am. Federation of State, County and Municipal 
Emp., AFL^nO, 229 N.E.2d 686, 35 Ohio St.2d 
197, cert, dm 94 S.Q. 1597, 415 US. 994, 39 
LEd.2d891 

Okl-Fulieader v. State, 4(» P3d 775. 

SulKvan v. Sute, Cr., 419 P.2d 5S9-OiIbert v. 
Stale, Cr., 648 FJd 1226. 

Otjjeet or ftmetitm 

(3) NJ.—&sex County Wdfiue Bd. v. Periom, 336 

A.2d 16, 133 NJ.Super. 189. 

Ohio—Windham Bank v. Tomaisciyk, 271 N.E2d 815, 
27 Ohio StZd 55, 54 A.LR.M 1235. 

(6) Other nateinenti 

U.S.-U5. V. Proffitt, CAPS., 498 FJd 1124, cert, 
dm 95 S.Q. 33a 419 UE 1001 42 LEd.2d 277. 
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68. UA-Rhodes V. Houstwt, D.C.Neb., 258 F.Supp. 
346, ifld, CA, 418 F.2d 1309, cert dm 90 S.a 
1381 397 U.S. 1049, 25 LEd.2d 661 

Ck—Pacific Td. A Td. Ca v. Superior Court for Los 
Angeles County, 72 CaLRptr. 177,265 CA2d 37a 

Mi-Oiofaman v. State. 267 AJd 193,258 Md. 55141 
ALRJd 406. cert dm 91 set 120*. 401 UA 
981 28 LEd.2d 334. 

N.C-Hodges v. Hodget 307 SR2d 575,64 N.CApp. 
53a 

Ohkt-Qty ofOiKiiiiisri V. Cindnnari Di^ 

Am. Federatian of State, Coumy and Municipal 
Emp., AFUad 299 N.EJd 686, 35 Ohio St.2d 
197, cert dm 94 Stt 1597, 415 U.S. 994^ 39 
LEd.2dB91 

OU.-Sullivan V. States Cr. 419 P.2d 539. ' 

Or.—State v. Edwaitk, 446 P.2d 659,252 Or. 323, rdi. 
den. 449 P.2d 448, 252 Or. 325. 

68A. Aln.-Opiiiiou of the Clerk, 363 So.2d 97- 
OpinioB of the aerk, 386 Sa2d 737. 

Fk—Deter v. Deter, App., 353 Sa2d 614. 

Kart-itite v. Eldrid^ 421 P.2d 170, 197 Kan. 694, 
oert deo. 88 set 486, 389 UA 991, 19 LEd.2d 
483. 


Md.-Winter v Crowley. 226 A.2d 304, 245 Md. 31.V 

Mont-McFaithn v Fransen, 382 P.2d 12SS, 178 
Mont. 178, app. idler remand 648 P2d 729, 199 
Mum. 143. 

70. Neb.-Elikerv.Eiiker.29SN.W.2d26S.206Ncb 
764. 

N J -State V J^mes, 253 A 2d 193, 105 NJ Super. 493 

7(15. Spedsl category 

Ky-Lcvisa SWik Corp v. Hays, 429 SW.2d 413. 33 
A.LR3d 581. 

70.10. U.S.-Grizzdl v. Wainwnght CAFk, 481 
F.2d405 

Fb,-Vines v. Vinet App.. 357 So 2d 243 

Cok>.-AItobella v. Priest, 385 P.2ri 585,153 Cob 309 

GiL-Hines v Hines, 229 SE.2d 744, 237 Oi. 755. 

NJ.-Matter of Elizabeth Ed Ass'n, 381 A.2d 369, 154 
N.JAiper 291. 
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70.15. U.S—Bloom v. State of DL, III., 88 Sa 1477, 
391 US 194, 20 LEcLTd 522 
Fk—Aaron v Statu 284 Sa2d 673. 

N.Y.—Spuncraft, Inc. v. Lori Jay Mfg. Co., 263 N.Y. 

S 2d 211. 47 Misc.2d 78a 

Wis.-State V. King. 262 N.W.2d 80, 82 Wis.2d 124 
70J0. UA-Bloom v. Sute of UL. IlL, 88 SCt. 1477, 
391 U.S 194, 20 LEd.2d 522. 

Alaska—Weaver v. Superior Court Third Judidol Dist., 
572 P.2d 425. 

Cal.—Little V. Snpoior Guurt for Los Angeles County, 
67 Cal.Rptr. 77,260 C.A.2d 31 l-Rsnsom v. Supe¬ 
rior Court 68 CaLRptr. 507, 262 CA.2d 271. 
Ga.-A(UJns v. Adkins, 248 S.E2d 646, 242 Oa. 248. 
Md.-Peaison v. State, 347 A2d 239,28 MdApp. 464. 
Miclt-Jaikins v. Jaikim, 162 N.W.2d 325, 13 Mich 
App. 113. 

Nev.—Nevada Commission on Equal Rights of Citizens 
V Smith. 396 P Jd 677, 80 Nev. 469. 

NJ.—Zicardlt v. New Jersey Sute Commission of In- 
vestigatkm, 261 A.2d 129, 55 NJ. 249, aM 92 
S.a 167a 406 U.& 472, 32 LEd2d 234. 

Dorifll of condmiiiice not abuse of discretioii 

Ma—Ramsey v. Orayland, App., 567 EW.2d 682. 

71. U.S.—Backo V. Local 281, United Broth, of Car¬ 
penters and Jomeis of America. D.CN.Y., 308 
F,Supp. 172, affiL, CA, 438 F.2d 176. cert den. 
92 Ea 110, 404 UA 858, 30 LE(L2d 99. 

CaL—Petition of Mandm. 29 CaLRptr. 798,215 CA2d 
57—Powers v. Superior Court of Shasta, Coumy, 61 
CaLRptr. 433, 253 CAJd 617-Palm Springs Al¬ 
pine Estates, Inc. v. Superior Court for Los Angeles 
County, 63 Csl.Rptr. 618, 265 CA2d 883. 

Fk—Manning v. State, Aj^, 234 Sa3d 16—Bukizar 
v. Bukszar, A(^, 368 ^2d 43a 
Kait-State v. MePhenon, 493 P.2d 228,208 Kan. 511. 
Midt-CJA dtud la Catman v. Chy of Flint 171 
N.W.2d 684, 687, 18 MichApp. 641. 

NJ.-ln R Reeves, 291 A2d 369, 60 NJ. 504. 
Fa.-Cahalm v. Goodman. 421 A2d 696,280 PaAuper. 
228. 

Kigirts (rf Firdo 

(2) Other insUnces. 

Fk-Aarm v. State, 284 So.2d 673. 

Okl.—Johnson v. Soue, Cr., 599 Pld 416. 

Federal rales 

(4) Other statements. 

UA-Htm« v. UA. N.Y., 86 EG, 352. 382 UA 162, 
15 LEd.2d 240. 

Statute held not mandstory 
N.Y.-Calabro Const Corp. v. W.RA Holding Corp., 
266 N.YA2d 17a 48 MiseJd 91E 
Waiver of irregnlaritiea 

N.Y.-C8labro Const. Corp. v. W.R.R Holding Corp., 
266 N.Y.E2d 170, 48 Misc.2d 918. 

Gcaerai nilea waiver apidkaUe 
lowa-Koox V. Muoidpal Court dfCSty of Dei Moines, 
Polk County. 183 N.WJd 70S. 
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As to indirect contempt 
Fla.-State ex rd. Goody v. Muszynsti, App., 404 So 2d 
165. 

Ohio—City of Cincinnati v. Cinemnati Oist Qiundl SI, 
Am Fedmtioa of State, County and Munidpal 
Emp., AFL-CIO, 299 N.E2d 686, 35 Ohio St,2d 
197. (wt den. 9+ ECt. 1557, 415 U.E 994, 39 
L.Ed.2d 892. 
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72 Ariz.—Ong Hing v Thurston, 416 P.2d 416, 101 
Ariz. 91 

NJ.-ln re Buehrer, 236 A.H 591 50 NJ. 501. 

73. Louisiana Livestock Sanitary Bd. v. Jdmson, 
App., 372 So.2d 583. writ den.. Sup, 373 Sa2d 
967. 

CoBstitiidonal sectioiis dealing wldi criminal 
proceedings inapplicable 
Mo.-Curtis 1 . Tozer, App,. 374 EW 2d 537. 
Okl-SuUivan v. State, Ct^ 419 P2d 559. 

Tenn.—Davenport v. Jailer, Gty of Memphis, App.. 572 
SW.2d 265. 

Strict cimformfty not required 
Tex.—Ex parte Onesoulis, Gv.AppL, 325 EW.2d 205 
73A Cal.-Application of Lm, 78 Cal.Rptr. 85, 273 
CAJd 135, 

La,—Lambert v. Adams, App., 347 So.2d 883. 

N C—Trotter v. Debnam, 210 EE2d 551,24 N.C.Appi 
356 

Ohio-City of East Cleveland v. Reed. 376 N.E2d 973, 
54 Ohio App.2d 147, 8 00.3d 277. 

73.10. Pa.-apo]u V Gpoba, 398 A.2d 1053. 264 
PaAipcr. 53. 

Factors consideied 

UA-Hawk V. Caidoza, CACaL, 575 F.2d 731 
75. IlL-People v. Brigham, 198 N.E2d 106, 47 IH. 
Ap|x2d44A 

77. U.Sj—C arbon Fuel Ca v, United Mine Worken 
of America. C.A.W.Va., SI7 F.2d 134E 

Ak—Opinion by Ae Clerk, 381 So.2d 58. 

CaL—Nletenberg v. Superior Court fm Lot Angdes 
County, 130 Cal.Rptr. 847, 59 CA.3d 611. 
Ind-Matter of May, 358 NA.2d 138, 171 IndApp. 
44a 

Md.—Winter v. Crawley, 226 A,2d 304, 245 Md. 313. 
Moul-K uara v. Kuzara, 682 P.2d 1371. 

Ohio-In re Coutempt of Common Pkas Court 283 
N.E2d 126, 30 Ohio StJd 182. 

Texv— McCoy v. Fleming, CivApp^ 567 EWJd 589. 
AadUary to primary action 
Cal.—Nieienberg v. Superior Court for Los Angeles 
County, 130 CaLRptr. 847, 59 CA3d 611. 
Oa.-A>rRl!s v. Cofe. 141 SA2d 193, 111 GaApp. 136. 
Ma-Fnnkd v. Moskoviiz, App.. 303 EW.2d 42E 
Indirect or eoBStnettve coBtwpt 
Ak-Opinion of the Oeik, 375 So Jd 1066. 

78. U.E—Shikman v. Democratic Organizathm of 
Cook County. CA.I11, 533 F2d 344, cert den. 97 
EG 15E 429 UA 858. 50 LBdJd 135-Latrobe 
Steel Ca V. United Stedwoikets of America, 
AFL-aa CAPa, 545 FJd 1336. 

Vt-^uitor V. Suitor, 400 A2d 999, 137 Vt., 110. 
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Administrative rule. An adminis¬ 
trative rule authorizing the imposition 
of sanctions where an attorney fails to 
appear does not require the procedural 
s^eguards accorded criminal defend- 
ants.*'-* 

8L5. NJ.-Mat(er of Milita, 477 1 ^ 824, 195 NJ. 
Super. 1. 
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§ 62(2). -Summaiy Proceedings 

or Punishment 

Slia U3.—Codispoti V. Ptan^lvuiia. Fi, 94 S.a 
2687, 418 U.S. 506. 41 LEd.2d 912, maitd. conf. 
to, 328 A.2d 484. 459 Pa. 241. 

Lfc-Sp^ V. DiMn, 181 So.2d 41, 248 La. 604- 
Loaiiiana Stole Bd. of Medical Examinen v. Botes, 
249 Sa2d 127, 258 La. 1049. 

PL—Coo. V. Stevenson, 393 A.3d 384 482 Pa. 76. 
K. UA-Ui R Chaplain. CA.Va, 621 F.2d 1272, 
COL den. 101 S.a 106,449 US. 834, 66 LE(L2d 
4a 

FiL-ln Inteiest of S. L T.. App., 180 Sa2d 374 
Mlim.-Kiui dek v. West, 153 N.WAl 846, 278 Minn. 
281 

823. U3.-US. V. Banelt, Miss., 84 984 376 

U5. 681, 12 LEd.2d 23. Rh. den. 84 S.CL 1641 
377 US. 973. 12 T.Pd.2d 741 
In R Certain Proceedings BefoR 1959 Grand 
Jniy, D.Cni.. 212 FSupp. 823. 

Ala.-Haiicoek v. Bdl, 149 Sa2d 841 274 Ala. 39a 
Fla.—Shellqr v. Dhtifct Court of AppeaL 350 Sa2d 
471. 

N.C-Stote V. Jdmaon. 279 S.E2d 77, 52 N.CApp. 
591 app. dim., Rview den. 281 S.E2d 39a 303 
N.C 549. 

PL-Com. V. Ganisan. 386 A.2d 971, 478 Pa. 356. 
R.l-Noble V. Siwicki. 197 A.3d 298. 97 R.L 288. 
W.Va.-J!Io»d y. Watson, 254 S.E2d 687, 163 W.Va. 
65. 

Excnptiopal droimfrtancts reqiiuied 

US.-US. V Detahanty. CA.Ky., 488 F.2d 396. 

ptgel42 

82.10. US.-^aiinerv.Stiidcland.CA.Ga.,652F.2d 
427, cot den. 102 S.Ct. 144a 455 U.S. 944, 71 
LEd.2d 636. 

ComL-MooR V. Sttte, 440 AOd 969, 186 Conn. 256. 
Md-Stote V. Rtril, 298 AJM 867, 267 Md. 714 69 
AXJUd 483. 

NJI^Tosni of Nottiiigliam v. Cedar Waters, Inc., 385 
AJd851. 118N.a281 

Ohio-lB RSadth, 364 NS.2d 17,50 Ohio SL2d 1914 
aOJd381 

Pa^-Ia R November, 1973 Special Investigating Grand 
Juiy, 379 A.2d 1311 473 Fa. 123, cert den. 98 
SCl 2274 436 US. 921 56 LEd.2d 763. 

83. USWofanion v. IdStobi^ Miss., 91 S.Ct. 1778, 
403 US. 211 29 LEdSd 423-QfOp|d v. Leilie, 
Wii., 92 S.a 581 404 US. 491 30 LSd.2d 632. 
In R (Mbonie. CJLCiL, 344 F.2d 6U-US. v. 
Waiett, CA.Va., 432 FSd 201 
Ala^-NiciKib v. Nichols. 238 SoJd 186, 46 AhuApp. 

67, cert den. Civ., 238 So.2d 19a 286 Ala. 131 
CU^Arthor v. Superior Coart of Lot Angeles CcHinty, 
42 dLRptr. 441, 398 PJd 777, 62 C2d 404—In R 
HaUntn, 81 CsLRptr. I, 439 PJd 235, 71 C2d 
1179. 

In R Skgel, 120 CaLRptr. 8, 43 CA.3d 843. 
Ctola^-Stonldooe v. Peopk 403 P.2d 208, 138 Ctaia 7, 
cert den. 86 S.a 611 382 US. 1011 IS LE(L2d 
527. 

Laitkit v. Lariiek. Afp^ 491 PSd 1399. 
OL-Oiidtip V. State, 129 SJEJd 183, 106 Oa-App. 
>31 afRL 130 SJEJd 731 218 Gn. 819, cert den. 
84 S.a 74 373 US. 829, 11 LEdJd 61. 
DU-Paopln v, Skir, 198 NJJd 101 30 DL2d 491- 
Paopk V. Baoter. 278 N.E2d 777, 50 IlL2d 286- 
Feople V. Javaiaa. 281 N£2d 67a 31 IlL2d 291 
Kenwick v. Kenwick, 190 N.E2d 481 41 HL 
A|i|t2d lOS-Paopfe v. Biigiuin, 198 NS.2d 101 
47 DLAniSd 444-Fwpk v. Carr, 278 NEJd 
839.3 flLAppLSd 227—Kotowtld v. Kotowski, 278 
N£2d 8313 nLAppJd 231-Ftople V. Clark, 280 
NJL2d 7214 DLAppJd 301. 
Miib-CJS.ciMlBlnIiitcR«ofHoInMB, SSSSoJd 
677.671 

liL-Ciirtii V. Tour. App., 374 EWSd 357. 
RY^-Katz V. Murt^ 269 RE2d 811 28 RYJd 
234 321 RYSJd 104 
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In re Kate, 309 N.YS.2d 71 62 Mi5e.2d 342. 
N.C—Rose's Stores, Inc. v. Tarrytowti Center, Inc., 
134 S.E2d 311 270 N.C. 206. 

Pa.-a)m. V. Harris, 168 A.2d 761, 193 PluSuper. 1 
teansf. to 185 A.2d 581 409 Pa. 163. 

EI.-N<*le V Siwicki, 197 A.2d 291 97 R.I. 288- 
Stote V. Costantino, 266 A.2d 31 107 R.I. 215. 
Waih.-State v. CafOey, 422 P.2d 307, 70 Wash.2d 
120-Stete V. Hatten, 423 P2d 7, 70 Washed 611 
W.Va.—Eastern Associated Coal Corp. v. Doe, 220 
S.E2d 672, 159 W.Va. 201 
Inunediate view and presence 

(2) Other mattets. 

CSL-Ia re Martin, 139 ChLRptr. 431, 71 CA3d 471 
Wis.—Upper Lakes Shipimg Limited v. Ses&ren* In¬ 
tern. Unum of Canada, 123 N.W.2d 324 22 Wis.2d 
7. 

Personal knowledge of Jn^ 

(3) Other statements. 

US.-Qreene v. Tucker, D.CVa.. 373 RSupp 891 
Federal Rales of Criminal Procedure 
(!) US.—North American Coal Corp. v. Local Un¬ 
ion 2261 United Mine Workers of Afflerica, CAOhio, 
497 F.2d 439. 

(7) Other statements. 

US.—Weiss V. Bnnr, CJLAtiz., 484 F.2d 973, cert. den. 
94 S.Ct. 924 414 US. 1161, 39 LEd.2d IIS-UE 
V. Canul, CAJFIa., F.2d 223-U.i v. Proffitt 
CA.Pa., 498 F.2d 1124 oert den. 93 EQ. 321419 
US. 100142 LEd.^ 277-U.E v. Abaica], CA. 
Cal., 309 F.2d 731 cert den. 95 Ea 2621, 422 
US. 1027, 43 LUM 6S4-U.S. v. Baldwin. 
CA.li (Fla.), 770 F.2d 1331 
Active fattafo'ence with trial 
(3) Other statements. 

US.-Haiiis V. US.. N.Y., 86 EQ. 351 382 US. 161 
IS LEd.2d 241 
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84 UE-In re Ousto&on, CA-CaL, 630 Fid 1017. 
Ffc-Com. V. Aftica, 333 A.2d 855,466 Pa. 603. 
W.Va.-State v. Boyd, 276 EE2d 829. 
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85. UE-Oroppi V. Leitie, CJCWia.. 436 Fid 326, 
adhered to 436 F2d 331, revd. on oth. grds. 92 
Ea 381 404 US. 496, 30 LEd.2d 632-In re 
Ldilgfa A H.R. Ry. Co., CA.N.Y., 468 F.2d 
430-Weia v. Burr, CA.Ariz., 484 F2d 973, cert 
den. 94 Ea 924 414 US. 1161, 39 L£d.2d 113. 

Cil.-People v. Fnaaro, 96 CaLRptr. 368, 18 CA.3d 
877, oert den. 92 Ea 2443, 407 UE 911 32 
LEdld686. 

D.C—UE V. Meya, CA. 462 F.2d 827, 149 UEApp 
DCL 211 on remand, D.C, 346 RSupp. 973. 
Fla.^eDengM v. State, App., 144 Sa2d 68. 
OL-Matter of Swan, 413 N.E.2d 1334 48 DLDee. 71 
92 IlLApp3d 836 

Iiid.-JohnaQn v. Sate, App., 426 N.E2d 104. 

Ohio—City of Cincinnati v. Oncinnat! Diet Council 31, 
Am. Federatioo of State, County and Mnnkipal 
Emp., AFL-aO, 299 N.E2d 686 33 (Mdo St2d 
197, ceii den. 94 Ea 1397, 415 UE 994 39 
LE(L2dB91 

EL-PeWer v. Pdtler, 388 A2d 21 120 EL 447. 

86. US^-Onolo V. Madigan, CAChL, 443 F.2d 
314 

Pa.-Com. V. Ganiaon, 386 A2d 971, 478 Pa. 336 
863. UE-Nltti V. UE, CAColo, 336 F.2d 376- 
In R Olfaonie, CACbL, 344 Fid 611. 

GaL—People v. Fusaio, App., 96 CaLRptr. 366 18 
CA3d 877, oeit den. 92 Ea 2443,407 UE 911 
32LE(L2d6a6 

NJ.-b R Buehrer, 236 Aid 591 30 NJ. SOI. 
Va.-41igginbotliam v. Cool, 142 EE2d 746 206 Va. 
291. 

ConvleOM ttf trial 

(2) Other statenaentL 


Summary judgment is Justified when the court dtes 
party for contempt at tinw d* the ohitruction but waite 
until end of piticeeding to impose sumnuiy poniahmenL 

U S.-Sacher v. UE, N.Y., 72 Ea 456 343 UE 1,96 
LEd.2d 717, rehearing denied 72 Ea 856, 343 
UE 931, 96 LEdJd 1341. 

In re Oustafion, CAGd., 619 F.2d 1334 on 
reh. 630 F.2d 1017. 

Md.-State V. RoE 298 AJd 867, 267 Md. 714 69 
ALE3d 483. 

N.Y.-Kate V. Murtigh, 269 NE2d 816 28 N.Y.2d 
234 321 N.YE2d 104 

CaL—In le Bo^, 110 CnLI^. 121, 514 P.2d 1201. 
10 C3d 237, 68 ALE3d 246 cert. den. 94 Ea 
3201 418 UE 916 41 LEdJd 1156 
BL-People v. DeStebuo, 212 N.E.2d 366 64 IIL 
App.2d 366 eeit den. 87 Ea 594 385 US. 989, 
17 LEd.2d 430. 

Md.-Stote V. RoO. 298 A2d 867, 267 Md. 714, 69 
ALE3d 483. 

Robmaon v. State, 308 A2d 71119 Md.App. 26 
Micfa.-4n re Hemy, 119 N.W.2d 671, 369 Mich. 347. 
NJ.-In re BuehRT, 236 A2d 591 30 NJ. 301. 
VL-Higginbothaffl v. Com., 142 EE.2d 746 206 Va. 
291. 

(3) If court wiiti until end oft proceeding to impoae 
summaiy puiuafament without citing the piity for con¬ 
tempt at the time of the materiul obstnedon. summaiy 
contempt is not justified because there is no longer a 
""■npiilfag reasou imme d i ate action. 

UE-In re Ousa&m, CACal., 619 P.2d 1334 on rah. 
650 Fid 1017. 

8610. UE-Gom. of Pa. v. Local Unian 541 Intern. 
Unioo of Operating Engineeri, D.CFa., 73 F.RI>. 
544 op supp. 73 RED. SSI, afld., CA, 332 F.2d 
496 cert. den. 98 Ea 67, 434 UE 821 34 
LEiL2d79. 

Me.-In re Benaid. 408 AJd 1279. 

Masa^-Sinman v. Com., 374 N.EJd 1193, 374 Mass. 
691 

NJr-Mattcr of Ungar, 389 A2d 995. 160 NJ-Super. 
321 

NSL-Matter of Klecmi, 603 P.2d 1094 93 N.M. 637. 
NJ}.-Stote V. Oqeller, 263 N.W.2d 135. 

Cnidnct immediately Imperils aiiiwiniatrattoB of 
Jnitice 

MssL-Com. V. Cbfsetti. 438 NE2d 805, 387 Mass. 1, 
stay den. 103 Ea 3, 438 UE 1306 73 LEd.2d 
1391. 

Necenity timt time'be of eeaemm 
Mist.-Com. V. Cmetti, 438 NJE2d 805, 387 Maas. 1, 
stay den. 103 Ea 3, 438 U.E 1306 73 LEd.2d 
1391. 

Ummiial aitaatioH 

Hiwaii-Apidkatk» of State for a Writ of Habeas 
Corpus Ad Froiequciidum Re Nam, 648 PJd 1101, 
63 flaw. 119. 

8615. UE-U.E V. Biannon. CA.Oa., 346 F.2d 
1241 reh. den. 549 FJd 204. 

ColoL—Losavh) v. Diatrict Court In and For Tenth 
Judicial DiiL. 312 F.2d 266 182 Cofo. 180. 
D.C^^ re Brawnlow, App, 232 A2d 903. 
a-People V. Brigham. 198 RESd 106 47 Il].App2d 
444-Feople v. DeStefimo, 212 N.EJd 366 64 
DLAppld 366 cert. den. 87 Ea 394 383 UE 
989. 17 LEdSd 430 

8620 US^E v.Mana, GARY., 482 F.2d 1196 
—UE V. SdHimiher, CATex., 493 F.2d 841 
Mitor-Com V. Conetti. 438 N.E2d 805, 387 Miwi. 1, 
rtuy den. 103 Ett 3. 458 UE 1306 73 LE(L2d 
1391. 

Mich.-In R MeizIUi. App. 250 N.W.2d 323,72 Mich. 
App 731 

NJ.-M8tter of Yengo, 417 Aid 531 84 NJ. Ill, 13 
ALE4th 101 cert den, 101 Ea 941, 449 UE 
1134 67 LEd.2d 110 
Cimetttatioiml atmsdmdi iwIpM 
UE-Wehi y. Butr. CAArit, 484 R2d 973, cert den. 

94 Ea 924 414 UE 1161, 39 LEdJd 115. 

87. Ill-People v. Brigham. 198 N.E2d 106 47 IE 
J^p2d444 
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Ind.—Skolnick v. State, 38S N.E.2d 11S6. ISO Ind.App 
253, cert. den. 100 S.Ct 1085, 445 US. 906, 63 
L.Ed.2d 323. 

Pa.-Giin. V, Stevenson,. 393 A.2d 386, 482 Pa. 76, 
Poaidineiit time of cmteniitiioiu acts or 
afttt trial 

UA—UA V. Sehtfter, CA.Tenn., 351 F.2d 91, cert 
dot. 86 S.CL 1914, 384 U.S. 1003, 16 tEd.2d 
1017, reh. den 87 S.Ct. 12. 385 UA 890, 17 
LEd.2d 121. 

88 . US,-In re Guftafion. CA.Cal, 650 F.2d 1017. 
AdmoidQii shoold precede punbloieBt 
Md.-^tdbinaan v. State, 308 A.2d 712, 19 Md-ARj. 20. 
89A. UA—In re Ghaphtn, CA.Va., 621 F.2d 1272, 
cert. den. 101 S.Ct. 106,449 U.S. 834, 66 L EdJd 
40. 

Flfc-Maniring v. State, App., 234 Sa2d 16 

Certificate of Jadge 

(I) Other instances. 

U.S^-Cnitnpadcer v. Crumpacker, D.Clnd., 516 
FSupp. 292. 
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90. Aiiz.—Ong King v. Thunton, 416 P.2d 416, 101 
Ariz.91 

lnd.-Skolirick v. State, 388 N.R2d 1156,180 InAApp. 
253, cert den. 100 S.Ct 1085, 445 UA 906, 63 
LM2d 323. 

91. UA^Jetsup V. dark, CA.Pa., 490 F.2d 1068. 
Arbt—Ong Hug v. Thunton, 416 F.2d 416, 101 Anz. 

91 

ColOL-LarTick v. Lamck, App., 491 P.2d 1399. 

NJ.—Hatbor Tank Stonge Co, v. De Angelis, 204 
A.2d 13. 85 NlSuper. 92, affd. 214 A.2d 1. 45 
NJ. 539. 

Constructive cootanpt 

Md.—Red! V. State, 288 A.2d 605, 15 MdJVpp. 31, affd. 
in part, mod. in part on oth. grds. 298 A.2d 867, 
267 Md. 714, 69 A.LR.3d 483. 

915. U.S.^.S. V. Manhall, C A Wash., 451 F.2d 
371 

Md.^A V. Lauriu & Go,, tna v. Prince George’s 
Goimty. 420 A.2d 982, 46 MdJVpp. 548. 
WadL-Oimmick v. Hume, 382 PJd 642. 62 Wasfa.2d 
407. 

IMd not direct contempt 
Teit-Ex parte Droby, Cr., 369 AW.2d 351 
hgu indirect 

Ahk-Cairofl V. States Or.. 350 SoJd 723. 

Cola—Harthun v. Distriot Court In and For Second 
Judicial Dkt. 495 PJd 539, 178 Cole. 118. 
Fh^Brooka v. State, App., 350 Sold 517. 

Whenever there is doubt as to char 
acter of alleged contempt, justice is 
better served by giving contemnor his 
day in court' than summarily 
holding him in contempt’’-^ 

916i Ariz/-Ong Hing v. Thunton, 416 P.2d 416, 
101 Aria. 91 

Fla.-FUwr v. Stete, 248 So.2d 479. 
m-People V. Sears, 273 N.E2d 380, 49 llL2d 14, 32. 
ALR.3d 1300l 

RH^Town of Notdi^ v. Cedar Wateti, Inc, 383 
AM 831. I18XH. 282. 

9US. IIL~ln re Melodys Estate, 248 RE2d 104,42 
mjd 431-Matter of Swan, 415 N.E2d 1354,48 
' DLOec. 70. 92 llLApp.3d 856. 

pnge M7 

9Ua UA-InnChaplaiii,CA.Va., 621 FJd 1272. 
eert d«. 101 act 106,449 UA 834, 66 LEd.2d 

4a 

CaL-In re Onoh), 74 Od.Rptr. 865,450 P.2d 241,70 
C.2d 389. 

la re Kaipf; 88 CiLRptr. 895. 10 CAJd 355. 
NJ.-MeAllfater V. McAUimer. 231 A.2d 394, 93 NJ. 
Snper. 426, 


N.Y.—Peopie v. Woodruff, 270 N.Y.&2d 838, 50 
Mjsc2d 430 

Pa-Com. V Paticrwn. 308 A.2d 9a 452 Pa. 457. 

Courthouse corridor 

(2) Held not constituent or raiegral part of court. 
UI.-Pcopic 1 . Javaras, 281 N.E.2d 670, SI Ill.2d 296. 
Failure to meet professimial obligations 
Ala.—Jackson v. State, 337 Sa2d 1281 
91J5. Mich.—Smith v Common Pleas Court of De¬ 
troit 308 N W.2d 586. 106 MiclLApp. 621. 
Pa.-Tenenbaum v. Caplan, 309 A.2d 428, 454 Pa. I. 
Pmtistent requests to approach bench 
U S.—Edmunds v. Won Bae Chang, D.CHaweii, 3&5 
F Supp. 941, revd. on oth. grds., CA., 509 F.2d 39, 
cert, den % S.Ct 39,423 U.A 825,46 LE(L2d 41 
91J5. UJS.-In re Gustafson. CACal.. 619 F.2d 
1354, on reh. 650 F.2d 1017. 

N M.-State V Diamond, App., 607 P.:td 656,94 N.M. 
118. 

W.Va.-State v. Boyd, 276 S.E2d 829. 

91.40. N.Y.-ID re Epstein, 232 N.Y.S.2d 771, 43 
Mbc2d 987. 

91 AO. U.S.-UA V. Wiilett, C A.Va., 432 F.2d 202- 
US. V. Petenon. CA.Utah. 436 F2d 1135. 

Ala.—Carrol! v State, Cr., 330 So.2d 723. 

Am—Ong Hing v. Thurston, 416 P.2d 416, 101 Am 
91 

Fla.—Manning v. Sute, App., 234 Sould 16 
m-People V Skar, 198 NJE.2d lOl. 30 Ill.2d 491- 
People V. Tonushevsky, 273 N.E2d 398, 48 012d 
559. 

In re T. V. P.. 414 N.E2d 209. 46 IH Dec. 487. 
90 in.App.3d 800. 

La.—Pettua v AtchaftJaya WikHift Protective Soc.. 
App., 351 Sa2d 790 

N J —Zoning Bd of Adjustment of Oreen Brook Tp. v. 

Datebko. 362 A2d 55, 142 NJAiper. 301. 
EI.->State V. Coslantino. 266 AJd 33, 107 El 215. 
Necessary procednre 

(2) in.— P^ V. Maks. 302 N.E2d 393, 14 El. 
App.3d 316. 

(4) Other matters. 

Tex.-Ex parte Hodge, 389 AW.2d 463. 

Rule held mandatory 

Colo.—Lamck v. Lsrrick, App., 491 P.2d 1399. 

§ 62(3). -Criminal or Civil 

page 14« 

92. Netk—Hslvetson V. HaWetsoc, 203 N.W.2d 452, 
189 Neb. 489. 

NJ.-Stete V. Jones, 253 A2d 193, 105 N.J.Super. 493. 
Tou—Ex perte Gnesouhs, CSvA]^, 325 S.WJd 205— 
Ex parte Rodriguez, Qv.App., 568 AW,2d 894, 
Utsb-Powi V. Taylor, 378 P.2d 31«», 14 Utah 2d 118. 
W.Vs.—State ex rd. Arnold v. Conley, 153 S.E2d 
681-Chenpeake £ Ohio ^istem Fedention, 
BrotL of Mainteiisnce of Way Emirft^ v. Hash, 
294AE2d96. 

"Generally qieakhiS,*’etc. 

Tex.—WillKM V. Johnston, CSv.App., 404 S.W 2d 870, 
InCalifomin 

(2) Gsl.—Fedtioa of Manciiu, 29 CaLRptr. 798, 215 
CA^ 57—Hioknm v. Superior Court of Los Angdes 
County, 43 QiLRptr. 721, 233 CAJd 664. 

page 149 

93. CaL-In re Blaze, 76 CaLRptr. 551, 271 CA.2d 
210-Applicatioa of Uu, 78 Cal.Rptr. 85, 273 
CA.2(i 13S-^4aftin v. Superior Court for Saute 

• Osn County, 95 CaLRptr. llff 17 CA.3d 411 
lowa-Huston v. Huston, 122 N.WJd 891 233 Iowa 
543—American Sec. Beoev. Ass’ll, Inc. v. District 
Court of Black Hawk County. 147 N.W.2d 53,259 
Iowa 983. 

La.—Wall V. Wall, App., 225 So 2d 47, app. after 
remand 230 Sa2d 42a 

Ohio-Com. of Pa. v. Brown. 223 N.E2d 370, 9 Ohio 
App2d 131. 


CONTEMPT §62(4) 

Page 152 

TeA.-Ex parte CardweU, 416 AW.2d 381 

Ex parte Spain, OvApp, 501 AW 2d 704. 
Utah-Power* v. Taylor, 378 P.2d 519,14 Utah 
2d llh 

Fla —Manning v. State, App., 234 So.2d 16. 
95 NcL -Nfolec v. Make, 244 N.W.2d 81 196 Neb. 
S3.* 

95A Ccl—Darden v. Superior Court of Tulare 
County, 45 Cal.Rptr. 44, 235 CA.2d 8a 
Iowa—Hmton v. Huston, 122 N.Wld 892, 255 Iowa 
543. 

N Y -Hypcs V. Hartman, 406 N.Y.A2d 81A 63 A.DJd 

1 . 

N.C—Blue Jeans Corp. v. Amalgamated Cfotbmg 
Workers of AmetKa, AFK:I0, 169 AE2d 867, 
275 N.C. 503 

page 150 

97. NJ-In re Bridge, 295 A.2d 3, 120 NJAiper. 
46a cert. den. 93 ACt ISOA 410 U.A 991, 36 
LEd.2d 189 

1 UA-Slate of N.C. V. Carr, D.CN.C, 264 F.Supp. 
75—Fdk V. Standard Business Forms, Inc., D.C 
N.C, 270 FSupp. 147 

Alaska—Weaver v. Superior Court, Third Jodidal Dist, 
572 P.2d 425. 

Mhm.—Peterson v, Peterson, 153 N.W.2d 825, 278 
Minn. 275 

Tenn.—Robinson v. Air Diaolics Engineermg Co., 377 
AW.2d 908, 214 Tenn. 3a 

Mo—Chemical Fireprooflug Corp. v, Bronska, App., 
553 AW 2d 710. 

§ 62(4). —-Determination of 

Character 

page 151 

7. FlB.-Ifl Interest of A L T„ App.. 180 Sa2d 374. 
Determinatioo made by court prior to trial 
Md.-Hare v. Hire, 318 AM 234, 21 MrLApp. 71. 
8S Iddio-Stete V. Falmhud, 504 P.2d 1199, 95 
Idaho ISa 

page 152 

8.15. U.S.—Hyde CoosL Co, Iiw. v. Koduing Co, 
D.C.Miss., 387 F.Supp. TCO, mod. in part, revd. in 
part on oth. grds., CA, 546 F.2d 1193, rdi. den. 
bi part, gr. in part, 531 FJd 73. 

N.M.—State ex rd. Apodaca v. Our Chqiel of Memo- 
rin of N.M, Inc, (NSL), 392 P.2d 347, 74 N.M. 
201 . 

Ohio—City ofCincinJUti v. Gncinnati Dbi. Ooimdl 51. 
Am. Federation of State, County and Municipal 
Emp., AFWaO, 299 N,E2d 686, 35 Ohio SL2d 
197. cert. dea. 94 ACt. 1597, 415 UA 994, 39 
L.Ed.2d 892. 

10. N.M.—Intenutkma] Minerals ft Chemical Coip. 
V. Local 177, United Stone and Allied Protfoett 
Workers, 392 P.2d 343, 74 N.M. 195. 

C3tU proceediag 

(3) Other proceedings. 

Ala.-41ainm(uds v. State, 206 Sa2d 924.44 AUApp. 

236. rdi den. 231 SoJd 922, 43 AhApp. 468.' 
N.Y.—Board d'Ed. of City School DisL of Chy of New 
Rochelk V. Zeluck, 304 RYA2d 697. 60 MkeM 
1090. 

Nature detenntued by what in foot bappens 

N.H.-In re Doe, 387 A2d 802, 118 N.H. 421 
11 D.C—Brotheibood of Locomotive Firemen and 
Eogiiienxn v. Bangor.ft AJL Co, CA., 380 FM 
5T0,127 U.AAPPJ?.C 231 cert den. 88 Att 437, 
389 U.A 327, 19 LEd.2d S6a 
FR-In Interest of A L T, App, 180 Sa2d 374. 
Gt^Wdbom v. Mm 130 AE2d 623,' 107 OaApp. 
427. 

Mlch.-Peopk V, Goodnutt. 169 N.W.2d ITff 17 Mkh. 
App. 173. 

Minn.-Kii^ v. West 133 N.WJd 846, 278 hCna 
281 
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§62(4) CONTEMPT 

Pigt 162 

Proeeediiic hdd criniul, etc. 

UA—In n WmiBins, CA.N.Y., S09 F.2d W9. 

Staihur stiteaMnti of dlednction 
(I) U.S.—U.S. ex rd. Cuter v. Jenaino, D.C.Pa, 
333 FJoppi 1391 

R.L—Sdwol CoQunhtee of Qty of Pawtucket v. Paw¬ 
tucket Teachen ABunoe, Local Na 930, AFT, 
AFL, Z21 A.2d 806, 101 R.I. 243. 

pagelS3 

11 Md-Hare v. Hue. 318 A.2d 234. 21 MdApp. 

14 La.-^Udd v. QOdwdl, 371 Sa2d 247. 

15. N>f.—Intenudooal Minerals ft Chemical Cwp. 
V. Loed 177, United Stone and Allied Products 
Woikeis, 392 P.2d 343. 74 N.M. 193. 

16. Ma-Curtii v. Tozer, App., 374 S.W.2d 357. 

17. Pl—B arrett v. Bairett, 368 A.2d 616, 470 P& 
233. 

§ 62(6). --Criminal Con¬ 

tempt Proceedings 

pi«ei54 

20. Mo^-CJjS.VMtcdatlcagthlnTeefey v.Teefey, 
333 S.W.2d 363, 363. 

NehL-^Ka^parek v. May. 119 N.W.2d 311 174 Neb. 
731 

Obio-State v. Treon, App., 188 N.E.2d 308. 
Fk«oeedia|i held crimiiial 
(10) UA-Cohmibo y. New Yoik, N.Y., 92 S.Q. 
736k40SU.S.9.30LEd.2d761ontaiiand293 N.E2d 
694, 29 N.Yld 1, 323 N.YA2d 161. 

Midi.-People v. Oncalooe, 170 N.WJd 179, 17 Mich. 
App. 308. 

N.Y.-’-Ingnham v. Maurer, 334 N.YA2d 19, 39 
AJ>,2dl238. 

OMtnqit prancated 81 eriiM 

NJ^ R Bnehiur, 236 AJd 391 30 NJ. SOI. 

2L Qtr-^ V. Bartlett, App., 183 &E2d 80, 124 
Oa.App.S& 

Miib--Laa^v.Uaigfbrd. ]76S0L2d2^ Mis. 
481 

Utah-.Powen v. Taylor, 378 PJd 319,14 Utah 2d 118. 
W.Va.—States icL Browning v. JaneO 192 S£.2d 493, 
156W.Va.236,61 A.LJL3d491 
2LS. Ui^^icko V. Local 281, United Broth, of 
Cupcaies and knot of America, D.CN.Y.. 308 
F5ap|iLl71 AftlCA., 438 F.2d 176, cert. den. 
92 S,a Iia 404U5.838,30LE(L2d99-U5. v. 
Qrqilmiiid Coiil. D.CLIIL, 363 F5un>. 323, op. 
aapp. 370 F5opp. 881 aild. 308 F.2d 329. 
Pk^lhiede v. State, App,. 189 Sold 490l app. after 
remand 226 Sold 431 

Hmii-Miirtey v. Muny. 587 P.2d 1220, 60 Haw. 
161 

MiL-State v. RoD. 298 Aid 867, 267 Md. 714, 69 
AUL3d 483. 

Texr-Ex parte Hedun, Civ.App., 480 S.W.2d 18. 
2Lia U5MJ5. V. Pbwen, CAAriz., 629 Fid 
619. 

U4 V. SchKdMop Drug Co., D.CDL, 206 
FJqipL 801-Stite of NC. v, Cair, D.CN.C, 264 
FAipp. 73. app, dhm. 386 Fid 129. 

Ak^Es parte Taipicy, 300 Sold 409, 293 Ah. 137. 
Aric-Sooger v. State, 364 S.Wld 155, 236 Aik. 20. 
GdL—VaaghB v. Manidpal Court of Loi Angeks Judl 
dal Dtat, 60 GdJtptr. 373, 232 CAld 348, cert, 
dm. 89 &a 123, 393 U4 836, 21 LEdld 126. 
Fhr-BdkivR V. State, App,, 144 Sold 6S--T1iiede V. 
SialAApp., 189 Sold 491 app. after mmand 226 
Sold 433-Ania v. Hutton App. 238 Sold 271 
Sip„ cert, dbchaiied 263 Sold 699. 
La^-Robertioa v. Hobertmu. App., 2SS So,2ri 123. 
Ohio-44 R NdC 234 N.Eld 23,20 Ohio Appld 211 
S2A.LX3d97a 

Fftr-Goin. V. Hairii, 183 Aid 386,409 Fa. 163. 


Similar statements 

(1) Coon.—Planning and Zoning Commission of 
Town of Middlefield v Zemel Bros., Inc., Super., 292 
A.2d 267, 29 Conn.Sup. 430. 

Proceeding against attorney 
N.J.-In re Cdlan, 300 A.2d 868, 122 NJAiper. 479, 
affil 312 A.2d 881, 126 NJ.Super. 103, revd. on 
oth. grds. 331 Aid 611 66 NJ. 401. 

page 155 

22. Fla.-BaUen^ v. State, App., 144 Sold 68-In 
Interest of S. L T.. App., 180 Sa2d 374. 

Or.—State et reL Oregon State Bar v. Lenske, 407 P.2d 
2Sa 243 Or 477, cert den. 86 S.Ct. 1460,384 U.S. 
943, 16 LEd.2d 541, reh. den. 86 S.CL 192a 384 
U.S. 1028, 16 LEd.2d 1047. 

Wis.—Share Corp. v. Pro-Specidties, Inc, App, 320 
N.W.2d 24, 107 Wi8.2d 318. 

24. U.S.-UA V. Barnett, CA., 346 F.2d 99. 

Mo.—Mechanic v Gruenslekier, App, 461 S.W.2d 298 

-Ex parte Neal, App, 3(n S.Wld 674. 
Ohio-State v. Timson, 311 N.B.2d 16. 38 Ohio Stld 
122 

page 156 

25. Crinrinal in cfaanurter 

UA-Bell V. Hongisto, CA.CaL, 501 F.2d 346, cert, 
den. 93 S.Ct. 1331, 420 U5. 961 43 LEdld 439. 

26. Fh—CJAdted in In Interest of S.LT., App, 
180 Sold 374, 378. 

Need not be initiated by indictment 
UA-hfitchell V. Fiore, CAPa, 470 F.2d 1149, cert, 
den. 93 S.a 1899,411 U.S. 938, 36 LEdld 399. 

27. U.S.-U1. y. Peterson, CAUtah. 456 Fid 1135. 
Fh—CJJS. dtcd in In Intcrert of 5. L T, App, 180 

So.2d 374, 371 

Mo.-Mechiiiic v. Gnientfeldcr, App, 4618.Wld 298. 
Teiin.-anodgrass v. State, 395 S.Wld 813, 217 Teon. 
166. 

Tex.-Ex parte Stanford, QvApp. 557 S.Wld 346. 

Intervention 

DL-People v. Roush, 444 N.Eld 623, 67 DLDec. 389, 
111 Ill.A|9.3d 618. 

28. FIa.-CJJS.dtad la In Interest of S.LT, App. 
180 Sold 374, 378—Tunier v. State, App, 283 
Sa2d 137. 

Me.—Alexander v. Sharpe, 245 Aid 279. 

28A Fla.-^dathii v. State, /^jp, 317 Sold 778. 
ind.-^kolnick v. Sute,' 388 N.E2d 1136, 180 IndApp 
233, cert den. 100 S.a 1083, 445 U.S. 906, 63 
LEdld 323. 

Neb.~Kaspaidc v. Mtg, 119 N.W.2d 512, 174 Ndx 
732. 

N.Y.-Boiden v. Tobiis, 249 N,YJld 891,42 Miscld 
1069. 

28.10. US.—Oiett v. Hioinonds, CA.Tex., 303 
F.2d 363-nIohnon v. U.S., CAMn, 344 Fid 
401^5. V. Ltyvt, CATex, 313 Fid 774, 

U.S. T. SdiMsup Drug Co,. D,C.I1L 206 
F.Sapp801. 

Fla^-CJ5. died In In Interest of S. L T., App, 180 
Sold 374, 378. 

Hawaii—Hawun Public Eupioyineat Rdatkns Bd. v. 
Hawaii State Teachen Aai’n, 320 Pld 422, 33 
. Haw. 386, 

N.M.—InteniatiODii Minerals ft Carp v. Lo¬ 

cal 177, United Stone lad Allied Froducti Work¬ 
ers, 392 Pld 343, 74 N.M. 195. 

Ohio-State ¥. Treoo, App. 188 N.E2d 308. 
Utsh-Powen v. Thyior, 378 Pld 319,14 Utah 2d 118. 
W.Vu—State ex rd. Koppen Go., Inc. v. Intemathmal 
Unioa of Oil, C h e m ical and Atomic Workers, 298 
S.Eld 827. 

Sibitintid rights 

(I) Other statements. 

U5^1n re Grand Jury Proceedings Hanisboig Orud 
Jury 79-1, GAJPa, 658 Fid 211. 

Meeting dM pracctg test 

U5—U5. V. Eichhont, CAWh, 344 Fid 1383. 


In some jurisdictions, a criminal con¬ 
tempt is tried under the rules of ciTil 
procure, rather than under the rules 
of criminal procedure."^ 

28J5. Oa.-Hi]] v. Bartlett, 183 S£ld Sa 124 Oa. 
App 56. 

29. Fh—Fattnisao V. Stqdiena, 436 Sa2d 973, review 
dea 447 Sold 887. 

ImU-Anison v. State ex reL ADisaii, 187 N.Eld 363, 
243 Ind. 489. 

Ma-CJ& gaoled h TeOef v. Teefey, 333 S,Wld 
363, 363. 

Wya-Oaiber v. United Mine Wotkere of America, 324 
Pld 378. 

pegelS? 

30. ChL--GJ.S. citM ta MeOeiiBy V. Superior Court 
of Lot Angeles County, 36 CaLRptr. 439,466 60 
Cld677. 

MO.-CJ.& cnolad in Tedey v. Teefiy, 333 S.Wld 
363,363. 

Where party litigant initiates crimi¬ 
nal contempt proc^dings, statutes re¬ 
lating to contempt through willful dis- 
obedirace of judicial mandate and en¬ 
suing procedural statutes are applica- 
bW-* 

3U. Ariz^-Ong Hing v. Tbuntmi. 416 Pld 416 
101 Ariz.91 

§ 62(i»X — — Cbll Contempt 

Proceedings 

3Z US.-awlov. Local 281. United Broth, of Qm- 
peniert nnd Joineia of Americai, D.CN.Y., 308 
F^upplTI AfliLCA. 438 F.2d 176 cert. den. 
92 aa lia 404 U5. 836 30 LErLU 99-U.S. 
V. Oreyhound Corp, UCDL, 363 FJopp. 323, op 
supp 370 F.Supp 881, afld. 308 Fid 329. 
Fh-In Interert of S. L T., App. 180 Sold 376 
Ma-CJ5. laetod M laglh li Tetihy v. Ttdeg, 333 
6Wld 363, 363. 

Republic Engineering ft Co. v. Moifcovitz, 
App, 393 6W.2d 78-;nbriaii-Kennatt v. Jahriaa- 
Kennin.App.424 6Wld 333. 

Ndr^Katpaidc v. May, 119 N.Wld 312, 174 Ndx 
732-CJJ6 qHhd tt ia«ih far EBker v. EUker, 
295 N.Wld 266 272, 206 Neb. 766 
Wii^pper Lakes SUppirig Limited v. Setihren' In- 
len. Uniou ofCuada, 123 N.Wld 326 22 Wk2d 
7—Wboondn finploymeot Sehtioas Bd. v. Men 
I38N.Wld I47, 29Wlild46 
33. Coon^Pbuming and Tnwwig Comnusdon of 
Town of M idd lefi d d v. Zend Bros., Inc., Sqier., 
292 Aid 267, 29 OoruLSup 436 
Fla.—In Interest of 6 L T., 180 Sold 376 

pp-Cndh V. Pemce, 291 Aid 101, 447 Pa. 312. 

Not csdulvv 

Coior-In re Maniage of Peper, 334 Pld 727, 38 
Colo.^ 177. 

Eantial eloMuti 

Fa^-Cridip V. Hatrirman. 363 A.U 1266 243 PpSo- 
per. 349. 

33A UA-Cliett V. Huntnoodi, CATex, 305 Fid 
365. 

DL-Eherie v. Oreetip 217 N£2d 6 71 DLAppld 
83-AjDericir» Qwurnld Co. v. Rotn 314 
N£ld 679, 21 DLAppld 131 
Ini—Dncoling v. Fort Wayne Comnnnlty Concerti, 
Inc, 188 NJSld 276 243 Ini 321. 

Pa—Com. ex rd. Be^ v. Beghfau, 184 A.2d 276 
408 Pa.406 

33.16 Ulr-Laadnaa v, Rcyittr, D.aVa, 334 
Flupp 1291 

Ait-Songer v. Stde, 364 iWld 153,236 Aik. 26 
Ph-BaBengR v. Ship App, 144 Sold 68-In Inter- 
estof6LT,A|>p, 180 Sold 376 
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luL—Doemling v. Fort Wayne Coimnunity Concerts. 
Inc., 188 N.E2d 274, 243 Ind. 521. 

Ma-CJJS. ctted fai Otvs v. Biootfiton, App., 382 
S.WJd 219, 222-CJ& died <■ Jafarian-Kerman 
V. Jafiuian-Kerroan. App., 424 S.W.2d 333, 341. 

Neb.-Kaspudc v. May, 119 N-WJd 312, 174 N*. 
732p-ViIlage of Springfield v. Hevdooe, 236 
N.W.2d 811, 195 Neb. 37. 

Ohio—Wdlman Engmeering Co. v. Calderon Antoma- 
tion, Inc., 209 N.E2d 172,2 Ohio AppJd 385-In 
le Neff, 254 N.E2d 25, 20 Ohio AppJd 213, 52 
A.LJUd97a 

Pa.—Woods V. Dunlop, 334 A.2d 619, 461 Pa. 35. 

Wifc-Upper Lakes Shipping, Limited v. Seafatm* In¬ 
tern. Union of Canada, 125 N.W.2d 324,22 Wis.2d 
7. 

Odur statemcati 

(8) Additional statenwiti 

UE-Hyde Const Co. v. Koehting Ca, CA.OId., 348 
F.2d 643, rewL <m oth. grds. 86 S.Ct 522,382 U.S. 
362, IS LEd.2d 416, lefa. den. 86 S Ct 1062, 383 
UA 939, 13 LE<L2d 857-Hyde Const Ca v. 
Koehnng Co, CA.OkL, 388 F.2d 301, cert, den 
88 S.CL 1634, 391 VS. 903, 20 LEd.2d 419. 

U.S. V. Roll, D.CN.Y, 243 F.Siipp. 496- 
Ameriean Optical Carp. v. AO Industries, Ina, 
D.CN.Y., 306 F.Supp. 699-In re Coger, D.CVa, 
340FAipp.6I2. 

Conn.—McHgue v. New London Ed. Ass'n, 321 A.2d 
462, 164 Qmn. 348. 

tfimu-Zieman v. Zienian, 121 N.W.2d 77, 265 Minn. 
190-Hopp V. Hopp, 136 N.W.2d 212, 279 Minn. 
17a 

Ma—Jafhrian-Kennan v. Ja&rian-Kennan, App., 424 
S.W.2d 333. 

NotpOltfVB 

RC-Hodges v. Hodges, 307 8A.2d 575, 64 RCApp. 
55a 

mgeiss 

33J5. UA-UA V. Ron, D.CN.Y., 243 F-Supp. 
496. 

Mm-Davis v. Davis, 138 N.W.2d 196. 

anlltr itttCMiti 

(3) Additional statements. 

UA—In re D.L Operating Co, IXCNev., 240 FAipp, 
671 

Coardre ImprisooMat hdd dvil in ndnra 

Tesy—El parte Hosken, OvAppL, 480 S.W.2d 18. 

33J0. UA-Dunn v. Stewart D.CMI 1 S., 235 
F.Siipp.93S. 

Proceediitgs hdd dvfl In nature 
(11) Qdier 

UA-SbiUitaiii v. UA. N.Y., 86 S.a 1331. 384 UA 
364, 16 LEd2d 622. 

NJ.-In re Carton, 222 AAI 92,48 NJ. 9. 

pfigel» 

36l Moi-^& 4 POtdtaDBvisv. Broughton. App., 
382 S.WJd 219, 221 

N.Y,-Shapiro v. Shapfao, 303 N.YA2d 565, 60 
Mii&3d62I 

pitel«0 

37. U.&-Foft V. Standard Bostneas Forma, Inc., 
D.GN.C. 270 FAipp. 147. 

TJJL Mo-Jaftrian-Kennao v. Jafiulan-Kennan, 
Appu, 424 S.WAI 333. 

31 Maas.-Butten V. Bnttert 230 NA2d 913. 333 
Man. 731. 

$63. Who Hay Imtttiite 

41 UA-r-Wniiams v. IberviOe Parish School BiL, 
D-CLa., 273 FAapp. 542. 

AfaNb-Pnbile Debnder Agsncy v. Superior Couri, 
TUrd Judicial Diit, 534 PJd 947. 

Fbu-^ btenst of & L. T; App.. 180 8a2d 374. 

Maat-Katzv. Coot. 399 N.BJd 1055,379 Man. 305. 

Ma-Fdnkcl v. Moikovltz, App,, 303 S.W2d 428. 


N.Y.-Feoptc V McDaniel, 383 N.Y.S.2d 998, 86 
Misc2d 1077. 

State 

(3) Other statemoits. 

U.S.—Steinert v. U.S. Dist. Court for Dist of Nevada, 

C. A., 543 F2d 69. 

in—Mareisz v. Marcbz, 337 N.E2d 477, 2 III.Dec. 

3ia 63 ni. 2 d 206 . 

Ind.—State ex rel. Cook v. Superior Court of Allen 
Cbunty, Na 1. 220 N.EA1 342, 247 Ind. 614. 
Mhm.—Hopp V. Hopp, 156 N.EJd 212,279 Minn. 170. 
N.Y.-Board of Ed. of Union Free School Dist Na 2, 
East Wilhstan, Town of North Hempstead v. State 
Division of Hnmu Rights on Coffljdmt of Ariuck, 

■ 379 N.E2dl63,44N.Y.2d 902,407N.YA2d 636. 
Wash.—Ramstesd v. Hsuge. 437 P.2d 402, 73 Wash 2d 
161 

Trial Judge 

(2) Other matters. 

Anz.—Herzog v. Remhardt, 406 P.2d 738,2 ^raApp, 
103. 

DUtzict attorney not empowered 
Ui.—Mimdor, EV. v. Great American Screen, CA. 
NY, 658 FAI 6a cert den. 102 SCt. 1440, 455 
U.S. 944, 71 LEd.2d 656. 

Cal.—Safer v. Superior Court of Ventura County, 124 
CaI.Rptr. 174. 540 P.2d 14, IS C3d 230. 

Amicus curtae or private litigant 
IlL—47th & State Currency Exchange, Int v B. Cole¬ 
man Corp., 371 N.E2d 294. 13 lEDec. 377. 56 
llUpp.3d 229. 

Not sole neceaaaiY Amctlon of state's attorney 
a-Pecple V. Martin-Trigona, 418 N.E2d 763. 49 
in.Dee. 743,94 in.App.3d 519. cert. den. 102 Ea 
1989, 456 UA 934. 72 L.E(L2d 453. 

pai^ 161 

41. Alaska-^Publlc Defender Agency v. Superior 
Court, Third Judical Dist., 534 PJd 947. 

Flavin Interest of S. L T., App,, 180 Sa2d 374. 

Mortgagee 

Ohio-Windham Bank v. Tomaszczyk, 271 N.E2d 815, 
27 Ohio St2d 55, 54 A.L.E3d 1235. 

45 Cola—Harthim v. Distnct Court In and For Sec¬ 
ond Jndieial Dist., 495 PA! 539, 178 Cob 118. 
Ind.—Allison v. State cx rri. Allison, 187 NAid 565, 
243 Ind. 489. 

Proceediiig poperiy proaecutad 

(3) Other proceedingt 

MaB.-Furt8do v. Fwtado, 402 N.E2d 1(04. 380 
Mass. 137. 

ProseontiM by attmney for state oeccasary 
Minn.—Peterson v. Peterson, 153 N,W.2d 825, 278 
Minn. 275. 

Phwecatkm by pivate attorney Ibr party bn* 
proper 

UA—6totberiiood Loctmiotive Firemen and Engine- 
men v. UA, CA-Ga., 41 i F.2d 312. 
Minn^-Petenon v. Peterson, 153 N.WAi 825, 278 
Minn.273. 

Private attwaey iacanpeteut 

U.&—UA ex reL Vuitton et Fils SA. v. McNally, 

D. CN.Y, 319 Fiupp, 185. 

MiiKu—State ex rd. LaMere v. Young, 192 N.WAI 
186, 291 Mum. S4a 
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48S Ga.-White v. Slam, 125 EEAl 239, lOS Ga. 
App. 616, revd. on oth. grds. 127 EE2d 668, 218 
Os. 29a conf to 128 SEA! S6a 106 GaApp. 
744-Wdbom v. Mize, 130 SAAl 623, 107 Q*. 
App. 427. 

51 UA-CJA dtid h UA V. Bsmett, CA., 346 
F.2d 99, 100-UA v. Cdumbia Broadcasting Sys¬ 
tem, Ina, CA.Fla., 497 FAI 107. 

Ala.—Nicbols v. Nichob, 238 SoAl 186. 46 AlaApp, 
67, cert. den. Qv., 238 So.2d I9a 286 Ala. 156. 
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Anz—Herzog v. Remhardt, 406 P2d 738,2 AruApp. 
lO^-Ong Hing v. Thurston, 416 P.2d 416, 101 
Ariz.91 

Conn —Planning and Zoning Commission of Town of 
Middlefleld v. Zemd Bros., Ina, Super., 292 AAl 
267, 29 Conn.Sup 450. 

Ga.-Browa v. White, 178 EE2d 757, 122 GaApp. 
771. 

lnd.-McIntiR v. State, 223 N EAl 347, 248 Ind. 142. 
MicL-In re Albert, 179 N.WAI 2a 383 Mich. 722. 
Ma—CJA dtad In Ja&nan-Kerman v. Jafiaiian-Ker- 
man, App., 424 S.W.2d 333. 341. 

51 Pla-Inlnterestof&LT., App., I80SOA1 374. 
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53.10. UA-PeiitionofCBrtis,D.CMo,240FAipiJ. 
473. sffd., CA.. 362 F.2d 999, cert den. 87 Ea 
837, two ca^ 386 UA 914,17 L£d.2d 787, rdi. 
den. 87 ECt. 116a two cases, 386 UA 97E 18 
LEd.2d 14a reh. den. 87 ECt 2072. 387 UA 
949, 18 lEdAl 1341. 

W Vs.—CJA cited In State ex rd. Walker v. Giardina, 
294 EE2d 90a 909, 36 Al.E4th 964. 

Practbiiig attorneys 

(1) Other matters 

UA—In re CBA, Ina, D.CLa., 570 RSupp. 57E 
appeal dismissed 733 F.2d 907. 

53.15. Ark.—Hilton Hiltop, Ina v. Riviere, 397 
EW.2d 596, 268 Ark. 332. 

NJ.-In re Buefarer, 236 A2d 392, 50 NJ. 501. 

In re NewaA Teachers' Ass’n, 230 A3d 165, 95 
NlSuper. 117. 

53ja lE-People v. Gilfiam, 227 N.E2d 96, 83 
IUJ^.2d 251. 

NJ.-McAlljster v. McAllister. 231 A2d 394, 95 NJ 
Super. 426. 

55. Coanty ofOdals 

UA-Lasky v. Quinlan, DCN.Y., 419 RSupp. 799. 
suppleoiented 426 F.Supp. 682, vac. on oth. gnb. 
538 FAI 1133. 

§ 64, Jorisdlctioii 

59. U.E-UA V. Kember, CA, 648 R2d 13S4v 208 
UAApp.D.C 38a 

Calvin re Blaze, 76 CaLRptr. SSI, 371 CAAl 2ia 
Fla.—Foster v, Foster, App., 220 Sa2d 447. 
Minn.-CJA dted in Hopp v. Hopp, 156 N.W.2d 212, 
216,279 Mum. ITC 

Ma-^lcMuUin v. Sulgrove. 456 S.W.2d 383. 
N.Y.-CJA dtad ia Arroyo v. Rosenbhith, 454 N.Y. 

E2d 6ia 615, US Maa2d 635. 

Ckwrt hdd to have Jurisdiction of subject autter 
Ark.—Vandeigriir v. State ex td. Jeniigan, 396 EW.2d 
81E 239 Art!. 1119. 

IwL—State ex td. Hueboer v. Porter Qraiit Court, 185 
NA2d 299, 243 Ind. 321. 

W.Va.—Eastern Associated Cod Coip. v. Doe, 220 
S.E2d 672, 159 W.Va. 20d 
jorisdlctioaoflitigttlon 
<2) Oa.-White v. State, 125 EE3d 239, 105 Ga. 
A^ 616, revd. on oth. grds. 127 EE2d 668, 218 Ga. 
29a eonf. to 128 EE2d S6a 106 GaApp. 744. 

(3) Where Judgment of ooutempt is based on Cdlore 
to order issued in suit of which court hdced 
Jurisdietion, it is voidL 

Or.-State ex td. PhSlips v. Baiker, 425 PAl 753,246 
Or. 461. 

Waiver and eonaeut 

UA—Crane v. Gas Screw Hippy Pappy, CAUL, 367 
FAI 771, cert den. 87 Ea 1029,386 UA 959,18 
LEd.2dl08. . 

Statute conatmed 

Ohio—In re Contempt of Common Pkaa Court, 283 
N.E2d 126, 30 Ohio St2d 181 
JnrMIctlon to proceed vvUb inquiry 

CaL—Farr v. Superior Court of Los Angeks Cooniy, 99 
CaLRptr. 342, 22 CA3d 6a cert den. 93 ECt. 
43a 409 UA 1011, 34 LEdAI 305. 
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pogelM 

6a ni.-Matter of PinckanTs Estate, 417 NE2d 
1360,49 ni.Dec. 346, 94 inApp.3d 34. 
Miiin.-CJ& dted ii Hopp V. hopp, 1S6 N.W 2d 212, 
216, 279 Minn. 17a 
Court heU to htve JoriuBctioB 
(1) U,S.—Rhodes v. Meyer, CA.Neb., 334 F.2d 709, 
cert den. 83 S.a 263, 379 U.S. 915, 13 LEiL2d 186. 
Ga.—White V. State, 127 S.E2d 668,218 Ga. 29a oonf. 
to 128 S.EM 36a 106 GaJ^pp. 744. 

White V. State, 123 S.E2d 239,103 Oa.App. 616, 
revd. on otL grds. 127 SEJd 668, 218 Ga. 29a 
oonf; to 128 S£Jd 360, 106 Oa.App. 744. 
M(L-lhoiui V. State, 320 AJd 338, 21 Md.App. 371 
Conrt hdd to hdc Jarisdlctfam 
(1) N.Y.-^uthy V. Waid, 312 N.Y.E2d 119, 34 
A.D.2d8H 

6L UE-Rhodea V. Houston, D.CNeb., 202 RSupp. 
624, affiL, CA., 309 F.2d 959, cert. den. 83 S.Ct. 
224, 372 UE 909, 9 LEd.2d 719, cert. den. 86 
S.a 1281 383 UE 971, 16 LEd.2d 311, motion 
den., D.C. 238 RSupp. 346. 

Qd.<>Cnostwhite v. Municipal Court of Euf^ Judioal 
Dot., Humboldt County, 67 Cal.Rptr 216, 260 
CAJd428. 

JariadkdoB heU ikown 

(1) UE—Rhodes v. Houatm, D.CNeb., 202 RSupp. 
624, afBi, CA., 309 FJd 939, cert den. 83 Ea 724, 
372 UE 909, 9 LE(L2d 719, cert. den. 86 ECt. 1281 
383 UE 971, 16 LEd.2d 311, motioo den., D.C., 238 
FEapp. 346. 

(4) Other ittstancei 

UE—la le Unioo Nat Bank Jt Trust Co. of Sonderton, 
PlL, D.CFa., 287 Fiupp. 431. 

CsL—Moore V. Superior Conrt of San Diego County, 87 
CaLRptr. 62a 8 CA.3d 804. 

ME-Dorsey v. State; 454 Aid 333, 293 Md. 217. 

« Grand Jniy Proceedings No. 93,164, 179 
N.WJd 381 384Mich.24. 

HY^-People v. McAdoo, 237 N.YEld 761 43 
Miscld 6H affiL 272 N.YE2d 411 31 Misc.2d 
261 cert. den. 87 Ea 1479, 386 UE. 1031, 18 
LEdJd 391 
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6t5. Colo.-Metcalf v. Roberts, 406 P.2d 101 138 
CqIo.23S. 

63. OL-bi re Oraolo, 74 ChLRptr. 861 430 P.2d 
241, 70 C2d 389. 

FttkiaB cf Mandni, 29 OsLRptr. 796, 213 
CA2d 34—Mowrer v. Sqierior Court In and For 
Loa Angdea County, 83 CaLRptr. 123, 3 CA.3d 
221 


CaL-t^pplicatian of Hfaunan, 49 OalRptr. 161 239 
CAJd 845-^Applicatioa oTLiu, 78 ChLRptr. 83. 
273 CA.2d 131 


Motion for adk« in ezc8H trf coart^ Jortidio- 
tfoi 

Mo.—State a td. City of Pactfle v. Buford, Appu, 334 
EWEd 819. 


CULr^tnaeaitoefc v. Municipal Court of Los Angefei 
JndiGial Diat, 132 CaLRptr. 39.61 CAEd 1. 

64. CU^—Palm Spingi Alpine Eitatei Inc. V. Sq^ 
or Oont for Lot Angdei County, 63 CaLRptr. 
6IE 23S CAEd $83-In re Stanley. 170 ChLRptr. 
731114 CAEd 58E 


FoetMd Md lefd 8llegiti«H Mod bp court to 
defonriae fti own jvfidlctfan 

W.Va,—Eastern Assoented Coal Cotpi. v. Doe; 220 
EE2d 671 139 W.Va, 20a 
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65. La.—State ea id Payne V. Empire Life Ins. C& of 
Anwica. 351 SoEd 331 cert den. 98 la 1607, 
433 UE 969, 36 LEdEd 6a 

66. UE—Folk V. Standard Badness Forms, Inc., 
D.CN.C,Z70PEupp.l47. 


N.Y.—Calabro Const. Cbrp. v. W.EB. Holding Corp., 
266 NYSEd 17a 48 Muc.2d 9|g. 

Jiuisdktloa bdd not ousted 

U.E-Rhodes v. Meyer, D.CNd)., 223 FEupp. 80, 
sia.. C A., 334 FEd 709, cert den. 85 EQ. 261 
379 U.E 911 13 L.Ed.2d 186, modon den., D.C, 
238 FEupp. 346, affd. 418 PEd 1309, cert den. 90 
Sa 1382, 397 UE 1049, 25 LEd.2d 662. 

Ind.-^aoobsai v. State, 384 N.E2d 1041,179 Ind-App. 
37 

Wu—Upper Lakes Shipping Limited v. Seabrers' In* 
ten. Uraon of Canada, 123 N.W 2d 324,22 Wis.2d 
7. 

Not depMdent on Indepeadait Jorlsdidion of 
person 

Ga.-Sonells v Cole, 141 S.E2d 191 HI OsuApp. 136. 

69. U.E—Chandler v. Garrison, D.CLa., 286 FEupp. 
18 

Cal.—Nictoibcrg v. Superior Court for Los Angeles 
County, 130 Cal.Rpcr. 847, 39 CA.3d 611. 

Mats.-Fuitado v. Furtado, 402 N.E2d 1024, 380 
Mass. 137. 

Miss.—Kitchens v. State, 293 So.2d 813. Cert den. 93 
EQ. 639, 419 U.E 1036, 42 L.Ed.2d 633 

Tenn.-McCnw v. Adcox, 399 EW.2d 751 217 Tenn. 
391 

Mayhew v. Mayhew, 376 EW.2d 324, 32 Tenn. 
App. 439. 

Conrt hdd to hare Jurisdiction 

(3) Other instances. 

EC-Stste V. Bowen, 241 EE2d 409. 270 EC 124. 

7L UE-UE. V. Ritte, CA.Hswaii. 338 FEd 92E 

MisL-CJE died In Kitdieia v. State, 293 SoEd 815, 
816, cert, den 93 EQ. 639. 419 UE 1036, 42 
LEd.2d 653. 

Mo.—Chemical Firqiroofing Corp. v. Bronaka, App., 
363 EW.2d 7ia 
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77.10. UE—Brennan v. Winters Bittery Mfg. Ca, 
CA., 531 FEd 317, cert dea 96 Ea 2202, 423 
U.E 991, 48 LEd.2d 813. reb. den. 97 Ea 192, 
429 UE 873, 30 LE(L2d 155. 

Neb.-In re Contempt of Potter, 301 N.WEd 56a 207 
Ndb. 769. 


N.Y.—People v. Mosley, 467 N.Y.E2d 146, 121 
Misc.2d4. 

§ 65. Venue 

pi«e 168 

83. W.Va.-CJE. dted In State ex reL Walker v. 
Giaidina, 294 EE2d 90a 90E 36 A.LR.4di 964. 

In the event elements of criminal 
contempt are committed in different 
counties, venue of contempt action lies 
in any county in which material ele¬ 
ment of offense was committed.” '* 
85.15. Art of serring restraiafog order fadd 

mafprial rtWB fn t 

N.M.-Nort(m v. Reese, 417 P.2d 203, 76 N.M. 601 

§ 66. -Change of Venue or 

Judges 

87. Ma—CJE. dted in Houston v. HemuiBey, 334 
EWEd 52, 55. 

CUnlnal oonteaqit 

Md-Reevei v. Moreland, App., 577 EWEd 123. 
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92. Tol-Ex parte Lowery, QvApp.. 518 EW.2d 
897. 

93J. Ind—Allison v.-State ex rd. AQlaou, 187 
N.E2d 563, 243 Ind. 489. 


§ 67. Limitations and Laches 

page 170 

EC-CJE Hart letter mamary gnoted b State v. 

Bowen, 241 S E2d 409, 411, 270 EC 124. 

97. N.Y.—State v. New Yorit Movers Tariff Bureau, 
Inc., 264 N.YE2d 931, 48 Misc.2d 223. 

ToUlng of stitnte 
(3) Other instances. 

UE-U.E V. Randazzo, CATa., 457 FEd 1038, cert. 

den. 93 EQ. 142, 409 U.E 8SE 34 LEdEd 104. 
Federal statute cpDstnied 
UE—U.E V. Diapulie Corp. of America, O.CN.Y., 
365 RSupp. 935. 


pegem 

99. Vt.-Higginbotham V. Com., 142 EEEd 746,206 
Va. 291. 

1. Va.-Higginbothaffl v. Com., 142 EE2d 746, 206 
Va. 291. 

1 Va—Higginbothsm v. Com., 142 EEEd 746, 206 
Va. 291. 

2. UE-Gossv. State orilfiiKBS,D.CnL, 204 FEupp. 
268, revd. on oth. grds., CA, 312 FEd 237. 

N.C-ln re Martin. 183 EEEd 23, 13 N.CAp^ 13E 
5. Mich.-In re Henry, 119 N.W.2d 671, 369 MicL 
347. 

Va.-Higginbothani v. Com., 142 EEEd 746, 206 Va. 
291. 


§ 68. Abatement of Proceedings 

page 172 

9. UE-F. T. C V. Sbonum, CAJowa, 428 FEd 
80S-Backo v. Local 281, United BiotL of Car¬ 
penters and Joiiien rt America, CAN.Y., 438 
F.2d 17E cert. den. 92 Ea I la 404 UE 83E 30 
LEdEd 99. 

Ariz.-Valley Nat Bank v. Hay, 474 PEd 46, iS Ariz. 

App. 39, leh. dea 473 PEd 9, 13 ArizApp. 180 
N.Y.-Bhtt V. Rne, 233 N.Y.S.2d 54, 37 Misa2d 85. 
Wash.—CJE. quoted at IcMfli In State ex rd. Reri v. 

Hofer, 482 P.2d 806, 809, 4 WaslLi^qx 339. 

4a Mo—RepuUicEiigiiieeriiigftMfg.Goi V. Mosko- 
vitz, App., 393 EWEd 78. 

lOJ. U.S.—In re Grand Jury Proceedings, CAMo., 
574 F.2d 445. 
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1L5. UE—Pelt’s Housing Devdopmeat Corp. v. 
Gty of Poughkeepsie, N.Y., D.CN.Y„ 423 
RSupp. 482, 

§ 69. Entitling 

page 174 

la Or -Taylor v. Gladden, 377 PEd 14> 232 Or. 399. 

20. UE—Latrobe Sted Co. v. United Steelwwken of 
Amend, AFL-QO, CAPa., 545 F,2d 133E 

Plgel75 

25. Wya-Gaiberv. United Mine Wotken of Amei^ 
ica, 324 P,2d 37E 

27. IiuL—State ex rd. Cook v. Superior Court of 
Allen County, Na, 1. 220 N.EEd 342, 247 Ind. 
614. 

28. Better practice, etc. 

IiuL-^Alliioo V. State ex id. Allisai, 187 N.BEd 363, 
243 Ind. 489. 

Onage by order 

Ga.-Wliite v. State; .123 EEEd 239, 103 QaApp. 616, 
revd. on oth. grds. 127 EE2d 668, 218 Ga 29a 
oon£ to 128 EEEd 36a 106 GaApp. 744 

§ 71. — Necessity 

page 176 

30.5. Ittl—In re Fendk; 291 N£Ed 69E 260 Ind, 
2E 
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35. U.S.—Yata v. U.S., CA.Kan.. 316 F.2d 718- 

U. S. V. Pace; CA.Conn.. 371 FJd 81(M5oKJon 

V. UA, CA.Maas., 592 F.2d 1215, cot. den. 99 
S.O. 2011. 441 U.S. 912. 60 L.Ed.2d 384. 

Ala.-Nfchol 8 V. Nichol*, 238 So.2d 186, 46 Ala.App, 
67, cert. den. Qv., 238 Sa2d 190, 286 Ala. 136. 
Aril—Ong King v. Thurston, 416 P.2d 416,101 Aria. 
92. 

Cokv-Losavio v. District Court In and For Tenth 
Judicial Dist, 512 P.2d 266, 182 Cola ISO. 

People V. Quutto, App., 622 P.2d 107. 

Coon—Burritt Mut Sav. Bank of New Britain v. Tuck¬ 
er, 439 A.2d 396, 183 Conn. 369. 

D.C—In re Oratefaouie, App, 415 A.2d 1388. 
Fla.-Ballen 0 ee v. State, App, 144 Sa2d 68 -In Inters 
est of S. L. T, App, 180 Sa2d 374-Cbavez-Rey 

V. Chavex-Rey, Ar), 213 Sa2d 596. 

Ga.-5|Hiidl V. State, 250 SJEJd 807,148 Ga.App. 99. 
m—P^ V. Harper, 329 N.EJd 496, 28 m.App.3d 

820 

lowa-De Patten v. Hannon, 185 N.W.2d 720. 

Kan.—Pennington v. Challee, 573 PJd 1099, 1 Kan. 
App.2d681 

Ma—Alexander v. Sharpe, 245 A.2d 279. 
Md-TTiomas v. State, 320 A.2d 538, 21 MdApp. 572. 
Minn.-In re R. L W.’s Welfare, 245 N.W.2d 204,309 
Minn. 489. 

Min—In Interest of Holines, 355 Sa2d 677 
Mo—Mechanic v. Orueasfdder, App., 461 S.WJd 298. 
Neb.-Seinpek v. Sempek, 232 N.W.2d 284, 198 Neb. 
300-ln re Contempt of Potter, 301 N.W 2d 560 
207 Neb. 769. 

NJ.-In re Logui, 246 AJd 441, 52 NJ. 475. 
NJd.-^tate V. Driscoll, 555 PJd 136, 89 N.M. 541. 
N.Y.—Sodal Service Emp. Unkn v. SaypoL 238 N.Y. 
S.2d 246, 23 ^DJd 55. 

Sarfip V. Fipnegan. 354 N,Y&2d 535, 77 
Mttc.2d 655, affd. 365 N.Y&2d 1016, 47 ^D2d 
603. 

N.C-State v. Johnson, 279 S.E2d 77, 52 N.CApp. 
392, app. dism, reviev den. 281 SJB.2d 390 303 
N.C 540. 

N.D.-State v. Sidus, 240 N.WJd 867. 

Ohio-In re Neff, 234 N.E.2d 25,20 Ohio App.2d 213, 
52 A.LR.3d 970 

Ok].-Sti]tivan v. States Cr, .419 P.2d 539. 

Or—Taylor v. Gladden, 377 PJd 14. 232 Or. 599. 

State V. Newton, 467 P.2d 978, 2 OrJkpp. 417 
Pa.-Com. V. Mayberry, 327 AJd 86 , 459 Pa. 91. 

R. L-Btate V. Goitantino, 266 A.2d 33, 107 R.L 213. 

S. D.-Otten v. Otien, 243 N.WJd 306. 

TeniL-Staie v. Maddux, 371 &W.2d 819 

W.Va—Heodenliot v. Hoidcnbot. 263 S-EJd 90,164 

W. Va 19a 

Wyo—Townes v. State, 304 P.2d 46,449 Pa. 194> cert. 

dea 93 S.Q. 1901, 411 U.S. 932, 36 LEdJd 391 
Ibde app li ed to putUnlar contempts 
(3) ni-Pcople V. Monis, 212 N.&2d 101, 64 III 
App.2d 429. 

(!) Other matten. 

Ckl—Vinghn v. Munici|»l CoCrt of Lot Angdei Judi¬ 
cial DisL. 60 CkLRptr. 575, 252 CAJd 348, cert 
den. 89 S.Ct. 123, 393 UA 856, 21 LEdJd 12fr- 
In re Stanley, 170 CaLRptr. 735, 114 CA.3d 588. 
D.C—InreRoiea,App;,3I3A.2dl5l. Cert. den. 95 
S.a 224, 419 UA 964, 42 LEd.2d 178-Appeal 
of OlCBOty, 387 AJd 72a 
Fla—Porter v. WDIiaini, App, 392 SoJd 59. 
aa.-In re Brookini, 264 S.E2d 36a 153 Ga.App. 82. 
Rawaii-Apidicatioa of State fix- a Writ Habeas 
Corpus Ad Proaeqoenduffl Re Nam, 648 P2d 1101, 
63 Haw. 119. 

Mich.-rn re Warttoei's Contempt. 317 N.WJd 681, 
113 MiehApp 349. temd, 338 N.WJd 888 , 417 
Miefa. 110026. 

Neb.-1n re Contempt of Potter, 301 N.W.2d 360 207 
NebL 769. 

N.Y.-lWple V. Sanden, 395 N.YA2d 190 58 ADJd 
325. 

Wia^-lfltate ». Van Laarfieven. App^ 279 N.WJd 488, 
90\MsJd67. 


Plenary hearing as detenaiaed by question of 
sanity 

D.C—Rollerson \. U.S, CA.. 343 F.2d 269, 119 UA 
AppD.C 400 

Contempt hdd not direct 

U5—In re Stewart. C.A.Miss., 371 F.2d 958 

Ind-Melntire v. State, 223 N.E.2d 347, 248 IrxL 142. 

Boggs V State, 386 N.E2d 99Z 179 [nd.App. 
607. 

N M.-State v Diamond, Ap^ 607 P.2d 656, 94 N.M. 
118. 

Fa.—Altemose Const. Ca v. Building and Const 
Trades Council of Philadelifaia. 296 A.2d 304 
Not direct contempt 

Colo.—Ealy v. District Court In and For Jeffeiaon 
County, 339 P2d 1244, 189 Cola 308 
La—Kidd v. CaldweU, 371 Sa2d 247. 

Smnmaiy conrlction inappnqiriate 
Hawaii—State v. Schutter, 588 P.2d 428, 60 Haw. 221. 
Ma—In re Bemaid, AM 1279. 

Mich.-4n re MeixM, 230 N.W.2d 525, 72 Mich.App. 
732. 

Remand to cnsto^ as ‘^va^IdU” 

N.D.-State v Goeller, 263 N.W.2d 133. 

Rule applied to direct contmnpt, genemlly 

OkL-^Hbcrt v State. Cr, 648 P.2d 1226. 
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36. Cal.—Arthur v. Superkir Court of Los Angeles 
County, 42 Cal.Rptr. 441, 398 ?M 777, 62 C.2d 
404. 

Pa.-ln re Ebo, 366 A.2d 1243, 244 Pa.Super. 163. 

Dictatiiu of erenta suftident 

Pa.-Com. V. Africa, 353 A.2d 835, 466 Pa. 603. 

37. HL-Ptople V Rodriguez, 414 N.E2d 1202, 47 
IILOec. 86, 91 IlUpp.3d 626. 

Pa,-Com. V. Mayberry, 327 AJd 86. 459 Pa. 91. 

Only reqidremmit 

(1) Court must follow mandated procedures. 
Fla.-Porter v. Wniiiina. 392 So2d 39. 

PHniahmcnt imposed 

Cal.-^loten8todE v. Municipal Court of Los Angdea 
Judicial Dist., 132 Cal.Rptr. 59,61 CAJd 1. 

38. nL-Peopkv.Ellis,352NJL2d 36. 40 ia.App.3d 
37a 

Peijmy requires extriuk erideoce 
DL-Peopk V. Wnght, 315 N.E2(] 79, 21 lU.App.3d 
247. 

39. U.S-Gankm V. UA, CA.Mass.. 592 F.2d 1213, 
cert. den. 99 S.Ct 2011.441 UA 912,60 LEd2d 
384 
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♦L U.S.-UA V. Willett. CAVa., 432 F.2d 202-In 
re L8fflio!i, CAMais., 468 F2d SSl-U-S. v. 
Ddahanty, CAKy., 488 F.2d 396. 

Shoe m aker v. K-Mut, Inc., D.CTean., 294 
F.Sbpp. 26 a 

A]a.-4lobiiisoa v. State, 168 Sa2d -491, 42 AhuApp. 
489^icfaols V. Nichob. 238 Sa2d ISfa 46 Ala. 
App. 67, cert, dea Gv., 238 Sa2d 19a 286 Ala 
156. 

Ariz.—Ong King v. Thunton, 416 P.2d 416, 101 Aria 
91 

Aik.-HendenoD v. Dudley, 574 S.W.2d 638. 264 Aik. 
697. 

CaL—Vaughn Masidpa] Court d Los Angelo Judicial 
Dfe, 60 Cal.Rptr. 575,232 CA2d 348, cert, den 
89 S.a 125, 393 UA 856, 21 LEd.2d 1^ 
Colo—Loiavlo V. Dittiict Court In and For Tenth 
Judidil DisL, 312 P.2d 266, 182 Cola !8a 
Conn.—Potter v. Boerd of Sdeetmen of Town of New 
MDlord, 384 AJd 369, 174 Corns. 195. 

Fla—In Interest of S. L X, App., 180 Sa2d 374— 
Sharp V. Sharp, App. 209 Sa2d 243. 

Idaho-State v. Pabnlund, 504 P3d 1199,95 Idaho ISa 
ni-People V. Javaraa, 281 NA2d 67a 51 IllJd 296. 

Kay V. Kay. 318 N.E2d 9, 22 lU.App.3d 33a 
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Md.-Roll V Sute, 288 A.2d 603, 15 Md.App. 31, aild. 
in part, mod. in part on oth. grds. 298 AM 867, 
267 Md. 714, 69 A.LR.3d 483-State v Roll, 298 
A.3d 867, 267 Md. 714, 69 A.LR.3d 483. 
Masa-Mcranto v. Meranta 323 NE2d 723, 366 
Mass. 72a 

Mich—In n Rosender, 197 N.W.2d 13139 Midi.App. 
61 

Mo —Mechanic v. Oruensfekfcr, App., 461 S.W.2d 298. 
NfK-Rhodes V. Rhodes. 314 N.W.2d 271, 210 Htb. 
373. 

N.M—Roybal v Martinez, App.. 593 P.2d 71.92 N.M. 
630. 

N.Y.-Sassower v. Signorelli. 409 N.Y.S.2d 761 63 
A.D.2d 736. 

N.C.—Rose's Stores, Inc. v. Tarrytown Center, Inn, 
154 S.E2d 313, 270 N.C 206. 

In re Edison, 190 &E2d 235. 15 N.CApp. 354. 
Or-Taylor v. Gladden 377 P.2d 14. 232 Or. 599. 
S.C.-State V. Johnson, 152 S.E2d 669, 249 &C 1. 
Tex—Ex parte Droby, Cr, 369 S.W.2d 352-Ex parte 
Arnold, Cr., 503 S.W.2d 529. 

Ex parte Spencer, Gv.App., 308 S.W.2d 698. 
Wash.—Dtmmick v Hume, 382 P.2d 642, 62 Wash 2d 
407. 

W.Va—Chesapeak e A Ohio System Federation, Broth, 
of Maintoance of Way Employees v. Hash. 294 
S.E2d96. 

Procedures for indirect contcm|it property fol¬ 
lowed 

N.C—Blue Jeans Corp. v. Amal^mated Clothing 
Workers of America AFL-Cia 169 S EJ>d 867, 
275 N.C 503. 

Summary actimt improiier 
N.D.-LePera v. Snider, 240 N.W.2d 861 
Due procen hearing reqpured 
IU.-People V. Gray. 344 N.E2d 683, 36 m.App.3d 
72a slid. 370 N.E2d 797,12 RLDea 886.69 nL2d 
44. cert, dea 98 Ea 1887, 435 U.E 1013, 56 
LEdid 395. 

NJ).-StBte V. Stokea 240 N.W.2d 867. 

Tena-^State v. Maddiu, 571 S.W.2d 819. 

Tex.-Ex parte Momlk, GvApp., 572 S.WJd 6a 
41 Afaska—Taylor V. District Court for Fourth Judi¬ 
cial Dist., St Fairbanks, 434 P.2d 679. 

CaL—AppUcatwa of Jesa 91 CaLRptr. 71 11 CAJd 
819. 

Fla—Jacobs v. State, App., 327 Sa2d 896. 
Idahb-Banddin v. qaiviaa, 499 PJd 537. 94 Idaho 
858. 

Iiid.-Mclntire v. Siata 223 NA2d 347, 248 Ind. 141 
Mina-Peterson v. Petenon, 152 N.W.2d 823. 278 
•Mina 275. 

N.Y.-lnterfatth Hospital v. Peopk, 337 N.YA2d 358, 
71 Mm;.2d 910. 

Okl.-RoaeIie v. State, Cr., 509 P Jd 486. 

44. NJ.-In re Cartoo, 222 A2d 92, 48 NJ. 9. 

45. UA-Yates v. UA, CAKan., 316 F.2d 718. 
Ala—Ex parte Tarpley, Cr., 300 So.2d 401, judgment 

affairmed 300 Sa2d 409, 293 Ala 137. 

Cola—Duran v. Dwtrict Court for Adama County, 345 
P.2d 1365, 190 Cola 271 
Fla-ln Interest of E L T., 180 So.2d 374, 
la-Kay V. Kay, 318 NJE2d 9, 22 IlLApp.3d S3a 
Mich.-People v. Johnaon. 283 N.WJd 632, 407 Mich. 
134. 

Fa-ln Interest of CarndL 393 A2d 993,260 PaSuper. 
23. 

An indictznent is not required in a 
proceeding to punish for dvil contempt 
at least where a conditional sentence is 
imposed."'* 

45A UE-ShilUtani v. U.S., N.Y., 86 ECt 1331, 
384U.S. 364, 16 LEd Jd 621 
Mlch,-Ia re Colacasidm, 148 N.W.2d 898, 6 Mkh. 
App. 298. 
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§ 72(1). -Requisites and Suffi* 

eiency 
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46. Cd^pidieation of Liu, 78 CaLRptr. 83. 273 
CA.2d 135—Mownan v. Superior Qmrt, Contra 
Ctela County, 99 Cil.Rptr. 638, 22 CA.3d 706. 

Cola-^Cnox v. Knox, App., 317 P.2cl 13Sa 
IdaluH^oiws V. Jonei. 428 P.2d 497. 91 Idaho 378- 
Banddin v. Quinlan, 499 P.2d 337, 94 Idaho 838. 
IntU-State at leL Anderm-Madtson County Hoaphal 
Devdopinent Corp. v. Superior Court oT Madison 
ClOQnty. 199 N£2d 88, 243 Ind. 371. 

MidL-^le V. Henry, 181 N.W.2d 64, 25 MidiApp. 
43. 

OkL-PSrfcer v. Henry. 539 P.2d 1249. 

Chargfiig statotofy Joriidlctk^ CkO 
Ind.—State a td. Shannon v. Hendricb Circuit Court, 
183 N.E2d 331, 243 Ind. 134. 

47. U.S.-U.S. V. Oaik, CAMm.. 412 FJd 881 
Ala.-Nkliols V. Nichols. 238 SoJd 186, 46 Ala.App. 

67, cert den. Gv., 238 So2d 19a 286 Ak 136. 
CiL—CiJS. dm in AppUcatiao of Jes^ 91 CaLRptr. 
72, Sa 11 CA.3d 819. 

Cok-Spencer v. Kdly. App., 470 P.2d 606. 
Idaho-auddin v. Qdiilan, 499 PJd 337, 94 Idaho 
838. 

Ndi.-State V. WoAoiipal. 304 N.WJd 393, 208 Nev. 
331 
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48. lnd.-IniePendlo,291N.&2d698.260lDd.26. 
Ma&-Fhrtado v. Furtado, 402 N.E2d 1024, 380 

Mim. 137. 

Md^-Curtia v. Tozer, App.. 374 S.WJd 337-Mechan- 
ie V. OruensMder, App., 461 &W.2d 298. 

485. Adeqnagr of notice 

T. Elchhont, CAWii., 344 F.2d 1383. 

48.10. Ma—Chemical Firqnnfing Carp. V. ftonika, 
App.. 353 S.WJd 7ia 

Tena-Snodgmi v. States 393 S.WJd 811 217 Tenn. 
166. 

Tex^ pane McNemec^ GvJ^p.. 60S S.W.2d 333. 
Cbuge of non than one eoBteaQt 
Tex.-^ parte Turner, OvApp^ 478 S.W.2d 236. 

485a U5^Yates V. UA, CA-Kan., 316 F.2d 718 ' 
-UA t. Mendk, CA-Va^ 440 FJd 1231 
Hyde Const. Cow Inc. t. Koduieg Co., D.C 
hfiis., 387 FJSupp. 702, mod. in part, tevd in part 
on otfa. grtk. CA., 546 F.2d 1193, leh. den. In 
pnrt. gr. in part, 331 PJd 71 
Utiatoiy aflldcyit hdd not Mceaaaiy for con- 
atrnctlre citailaal contoapt 
Abika-Tayior v. Dhtiict Court fbr Fbnith Judicial 
DtaU at Faiibanki, 434 PJd 679. 

Neb^-CiS. diad k Scmpck v. Sempek, 232 N.W.2d 
284. 29a 198 Nd). 30a 
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49. Od^—Darden v.SupoiorOooit of tiilaxe County, 

43 CaLRptr. 44. 233 CAJd tO. 

Cdbkr-^Um V. Knox, Afp^ 517 PJd 133a 
Uebo-Jones v. Jonea. 428 F.2d 497, 91 Idaho 378. 
Whopper Lfeicaa Shipping Limited v. Seaftrcti’ In- 
ten. Union of Canada, 128 KWM 73,23 Wkld 
494. 

AKMivlt tfgvd by praeeotiig attonsy, etc. ■ 
CD Odmr matted. 

PfaL-DMert V. Slak App.. 199 SoJd 288, aSdL,.Sop., 
2018024 726. 

FoMdaflos lot ooetifliipt 
U5-^.W. Cootfoii, be. v. OuOoaid Marine Corp., 
DjCDcL, 349 F5upp. 1234. 

Mkhr-feopie v. Henry, 181 N.WJd 64.25 MidiAp|x 
41 

Slilfo tfBM ilksbBi aetfend Mb aaf^^ 

Tca^ parti OacMuli. dvAppi, 323 IVJd 203. 


50. Cbk-Speiuxrv. KeUy.App. 470PJd606. 
SC-State V Johnson, 132 SE2d 669. 249 S.C 1. 
Rules of dtil pactlce controlling 
HI.—Board of Junim* College Dist No 308, Cook 
County V Cook County Cdl^ Teachers Umoo, 
Local 160a 262 N.E2d 123, 126 IlLAppld 418, 
eeit. dot. 91 8.0. 2168,402 U.S 998, 29 LEd.2d 
163. 

53. Cil.-Apdieation of Jess, 91 CaLRptr. 72, 11 
CA.3d 819. 

535. Infonitttioo as aobadtste for an inUct- 

N.M.-Norton v. Reese, 417 P.2d 203, 76 N.M. 601 
55. NJ.-State v. Jones, 233 A2d 193, IDS NJSuper. 
493. 

575. (k-Dsnoe v. Smith, ISS S.E2d la 223 Os. 
328. 
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60. NJ.-InreJenyGty£d. Ats'n,278 A.2d 206, 
113 NJ.Super. 42. cert den. 92 SCt 268, 404 
US 948, 30 LEdJd 263. 

Under Federal Rides of Crindiial Prooediire, 
etc. 

(2) Other 

U5-US V. Mensik, CA.Va.. 440 F.2d 1232. 

615. U5-Rhodes v. Houston, D.CNd>.. 202 
P.Supp. 624, affd.. CA.. 309 F.2d 939, cert den. 
83 S.Ct 724, 372 U5. 909, 9 LB±2d 719, ceil 
dea 86 S.a 1282,383 U5 971, 16 LEd.2d 311, 
notiofl dert, D.C, 258 RSupp. 546. 

«7. Me^^Akxander V. Sharpe, 245 A2d 279. 

§ 72(2). —-Statement of 

Facts 

68. CbL—S orell v. Superim Court d City and Gminty 
of San Fnndsco, 36 CaLRptr. 222, 248 CAJd 
137—Raumn v. Superior Court 68 CaLRptr. 507, 
262 CA.2d 271. 

IdalKH-Bandelm v. Qomka, 499 P.2d $37, 94 Idaho 
838. 

Midt-People v. Hemy, 181 N.W.2(1 64,23 MichApp. 
45. 
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69. CaL—Bone v. Superior Court for Loa Angdea 
County, 34 CaLRptr. 406, 245 CJUd 971 
D.C-U5 V. Meyer, D.C. 346 P5app. 973. 
Maho-Bandelin v. Quinlan, 499 P2d 337, 94 Idaho 
838. 

MiclL-State ex td. Calaban v. Powers, 293 N.W.2d 
732, 97 MichApp. 166. 

Mitui.-CJJ5. died fat Hopp v. Hopp, 136 N.WJd 212, 
2ia 279 Minn. ITE 

N.Y.-^Doqgfaetty v. Mikowild, 373 N.Y5Jd 701, 49 
AD.2d 424, spp. dism. 362 N.E3d 623,41 N.Y.2d 
899, 393 N.Y52d 993. 

Or.—State ex td. Oregon State Bar r. Lenske^ 403 P2d 
5ia 243 Or. 477. 

W.Va.-CJ5. dtad fat Hendeishot v. Handlui, 248 
&E2d 273, 279, 7 ALE4di 874. 

Pardcidar contanipta i^Jii aaflldantiy 
(8) Ak—State ex teL Payne-v. Empire Life Ins. Co. 
of America, 351 So2d 338, oert den. 98 ECl 1607,433 
U5.969,36L£iL2d6a 

Aiie^-Hendetian v. Dudley. 374 EW2d 638, 264 Ark. 
697. 

Cd^ppUcstkm of Liu, Appi, 78 ChlRptr. 85, 273 
CAJd 135. 

Mias.-Bengiisn V. Bogllan, 402 NJBJd lOSa 9 Mats. 
App. 891. 

N.Y,—Ndstm v. Nationwide Measuring Servict^ Inc., 
398 N.Y5Jd 443, 39 ADJd 717, 

Fmiadar ewtenptf held iondEBdeDtly stated 
(3) U5.—Worn V. Burr, CAArk, 484 PJd 973, 
oert den. 94 srt 9H 414 U5 1161, 39 LEd.2d 113, 
Ariz^-State v. Betts, 406 P.2d 229, 2 ArizApp. 27. 
Fla^^PhaUps V. State, App.. 147 Sa2d 163. 


17 CJS 32 


Tex.—Wolfe v. Arroyo, GvApp., 543 EWJM 11, 84 
A.LE3d 349. 

Only the focta constitiiting foe coBtenpt need 
he stated 

U5-U.E V. EKhborst, CA.Wi8, 544 F.2d 1383. 
Wash.-State v. Hatten, 425 P.2d 7. 70 Wash.2d 618. 
DefensiTe matter need not he stated 
Wash.—State v. Hatten, 423 P.2d 7, 70 Wanh^d 618. 

pegel84 

70. Gd.—Application of Himnsn, 49 CaLRptr. 162, 
239 CA2d 843. 

Idaho-Jones v. Jones, 428 P.2d 497, 91 Idaho 378- 
Banddin v. Quinlan, 499 P.2d 337, 94 Uaho 838. 
7L Ak—State ex id. Payne v. Empre Life Ini. Co. 
of America, 331 Sa2d 338, cert. den. 98 EG 
1607,433 U.E 969,36 L£(L2d 60-CJ5. died in 
Charles Mfg. Co. v. United Fumilure Woricen, 
361 So.2d 1033, 1037. 

Ait-Howefl V. State, 514 EW.2d 723, 257 Art 134. 
CaL—Aptdkattou of Hinrnan, 49 Cal.Ri)tr. 162, 239 
CA2d84S. 

Uaho-Banddm v. Qulnlaii, 499 PJd 337, 94 Idaho 
838. 

DL-People v. Monk 212 N£2d 101, 64 IlLApp.2d 
429. 

La.—CJ5. dtcd In Louisiana State Bd. of Medical 
P.ttnln»» V. Engtand. 213 So.2d 64a 642, 252 La. 

looa 

Tex.-Ex parte Parr, 305 EW.2d 241 
W.Va.-Dactois Memorial HoaptaL Inc. v. Woodruff, 
267 EE2d 62a 163 W.Va. 324, 

Whefotf dyfl m crinriDal eoatempt charged 
N.Y.-Oany v. Garry. 467 N.Y5.2d 173,121 MiacJd 
81. 
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72. Ak-Carroll V. state, G., 330 So.2d 723. 
Nelx-Malec v. Males, 244 N.WJd 81 196 Neb. 333. 

74, U5-U.E V. Sdilicksnp Drug Co., D.CJ1L, 206 
F5opp.801. 

745. U5-Yatet v. U.E, CAKan., 316 Fid 718- 
U.E V. Joyce, CA.I1L, 498 F.2d 391 
Mo-Meehanic v. Omemfoider, App., 461 EW.2d 29E 
Ohio—Gty of Gncmnati v. Qndimati Dist Counefl 31, 
Am. Fhdeiitioa of State, County and Monicqial 
Emp„ AFL-GO, 299 N.E2d 686, 33 Ohio SUd 
197, cert. den. 94 EG 1397, 413 U.E 994, 39 
LE(L2d891 

EC-State V. Johnson, 132 EE2d 669, 249 EC 1. 

75. N.M.-Nortot V. Reese; 417 P.2d 203, 76 N.M. 
602. 
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8L Idaho-Jones v. Jones, 428 Pld 497, 91 Idsho 
378-Bsnddin v. Quinlan, 499 P.2d 537,94 Idaho 
83E 

Any lack or omission may not be 
cored by the furnishing of particulars 
at a subsequent time.“^ 

825. D.C^5 V. Meyer, D.C, 346 F5upp. 973. 
83. U5-U5. V. Seale, CAUL, 461 Fid 343. 

875. CaL^-People v. Superior Court for Loa Angdes 
County. 48 Cd.Rptr. 445, 239 CAld 99. 

81 CaL—People v. Superior Court for Loa Angdes 
County, 48 OiLRptr. 443, 239 CA3d 99. 
Uabo-Jones v. Jones, 428 Pld 497, 91 Idsho 578. 
Or.-State ex Id. Oregon State Bsr V. Lenske, 405 Pld 
5ia 243 Or. 477. 

- paael87 

95. Cal.—Sorell V. Superior Oourt of Gty and County 
of San Rranoheo, 56 CaLRptr. 221 248 CAld 
137. . 

Idaho-CJJE geotud la Parker v. Parker, 341 Pld 
1177, 1181, 97 Idaho 209. 



17 CJS 33 


96. C#l.-People v. Superior Cwut for Los Angeles 
Counly, 48 Cal.Rplr, 443, 239 C.A 2tl 99 

§ 72(3).-Verification; In¬ 

formation and Belief 
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29. Ind.—Allison v. State ex rd. Allison, 187 N,E2d 
36S, 243 bid. 489. 

VeriflcadoB required under rule 

Fk-AldUo V. State, App„ 338 Sd.2d 1101. 

30. ArL--HiltM Hilltop, Int V. Riviere, 597 S.W.2d 
S96, 268 Aik. 531 

Cal.—Palm Springs Alpine Estates, Inc. v. Superior 
Court for Los Angeles County, 63 Cal Rptr 618, 
355 CA.2d 883. 

31. IIL—People v. Martin-TriBOnn, 418 N.E2d 763, 
49 UDec. 743, 94 in.App.3d 519, cert den 102 
S.a 1989, 456 U.S. 934, 72 LE<L2d 453. 

Wb.—Matter of Civil Contempt of fCrdl, App., 304 
N.W2d 175, 101 Wis2d 296. 

33. Certificate attached to Inforniatloii 

Ind.—In re Pemdlo, 291 N.E2d 698, 260 Ind. 26. 
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38. Fla.—Phillips v. State, App., 147 Sa2d 163. 

Ind.—Allison v. State ex rd. AiUsoa, 187 N.E2d 565, 
243 Ind. 489. 

MkE-People v. Heniy, 181 N.W.2d 64, 25 MietuApp. 
45. 

Hearatv 

(3) AIRdavlt held not Insufficient as including hear- 

say. 

WasL-Stste v. Hatten, 425 P.2d 7, 70 Wa3h.2d 618. 

40. Aik.-HenderBQav. Dudley, 574 S.W.2d 638,264 
Atk.697. 

42. Itobrmathm held raffideiit 

EL-Peotde V. Bkxm. 220 N.EJd 475, 33 UL2d 255, 
iwd. on o(h. gids. 88 S.a 1477, 391 U.S. 194,30 
LEd.2d 522. 
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66. MiclL-JPeaple v. Henry, 181 N.W.2d 64, 25 
Mich.App.4S. 

47. Fla.—Vemell v. State ex teL Oemtdn, App^, 212 
So2d II, oert. den. 90S.a 76, 396 U.S. 849, 24 
LEd.2d98. 

51 Or.—State ex leL Oregon State Bar v.Lenske, 405 
,P2d 510, 243 Or. 477. 

§ 73. -Amendment or With¬ 

drawal 

53. Or.— State a id. Oregon State Bar v.Lenske, 405 
P.2d 510. 243 Or. 477. 

§ 74. Waiver of Defects 

54. Abaeace of denaad ai wairer 

Wis.-Upper Lakes SUpping Limited v. Seafoieis' In¬ 
tern. Union oTCtnads, 128 N.W.2d 73, 23 Wis.2d 
494. 

Wahrtf Mt shown 

MidL-Petmed v. Petmed, 192 N.W.2d 532, 35 Mich. 
A«».411 

Sd. Nad.-Scven Rivers Farm, Inc. v. Reynokh, 508 
PJd 1276, 84 N.M. 789. 

57. Nebr-8ttte V. Wostoupal, 304 N.W2d 393, 208 
NdxSSS. , 

HiOnn to otjact to MfUctoncy of affidarits 

Or.-Matter v. Hanto, 623 P2d 623, 290 Or. 451. 


§ 76. Rule to Show Cause, Attach¬ 
ment, or Other Process 
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Bench warrant void where court without juris¬ 
diction of suit 

Or.-State ex rd. Baker v Sboles, 425 P.2d 754, 246 
Or. 407. 

65. U.S.-People v. Fhnn, 362 N.E.2d 3. 5 in.Dec. 
69a 47 Ill.App.3d 357. 

Oido- for arrest valid 

U.S-ln re LaManc, CA.Mich, 494 F 2d 753. 

66. Ala.-Canoll V. State, Cr., 350 Sa2d 723. 
aa.-Maitm v. Waters, 259 S.E2d 153, 151 Ga-App. 

149 

67. Drag Enforcement Admintotraiion agent 

US.-US. V. Williams, CA.Ga, 622 F.2d 83a cert. 

den. 101 S.Ct. 946,449 U.S. 1127,67 LEd 2d 114. 

68. Iiid.-CJ& dtcd ia Clark v. dark, App-. 404 
N.E2d 23, 38. 

69. Rule subject to exception 

Ga.-Hobbs v. City of Dublin, 152 S.E2d 866, 222 Ga. 
858. 

Pa.—Millei V. College, 4 Adams U 60. 

page 193 

70A Anz.—Phdps v. Superior Court In and For 
Maricopa County, 424 P.2d 209,5 Ariz App 167. 
NJ —Luiardi v. Curtis Point Property Owners Ass'n, 
350 A.2d 242, 138 NJ.Super. 44, app^ after remand 
430 A.2d 881, 86 NJ 217, 18 A.LR. 4th 558. 
S.C-State V. Johnson, 152 EE 2d 669, 249 EC. 1. 
70J0. No requirement ftn notice in prdimi- 
nary investigation 

S.C.-State V. Johnion, 152 EE2d 669, 249 EC 1. 
70J5. Abu—Robinson v. State, 168 Sold 491, 42 
Ala-App. 489 

Matters relating to the issuance of a 
bench warrant in cases of indirect con¬ 
tempt have been adjudicated-™-” 

70J3S. lanaace authorized only if ddfaidant 
vrfll not tqipear to show cause order 
Aiaska-Johanseu v State, 491 P.2d 759. 

71. Alaska—West v. District Court, Third Judicial 
Dist. 375 P2d 797. 

CaL—Lund v. Superior Court of Orange County, 39 
C8l.Rptr. 891, 394 P.2d 707, 61 C.2d 698. 
ni-Hymes v. Johnson, 244 N.E2d 400, 104 III.App.2d 
217, 

N. C—In re Board of Com’rs of Caldwdl County, 167 

EE2d 488, 4 N.CApp. 626. 

Pa.—Com. ex rd. Magaziner v. Magaziner, 253 A.2d 
263,434 Pa. 1. 

Constitutlaoal requirements satiMed 

O. E-U.E V. Bukowski, CA.DL, 435 F.2d 1094, cert. 

den. 91 Ea 874, 401 U.E 911. 27 LEdJd 809. 
FalhiK to Goovly with rale shown 
U.E-In K Stewart, C.A.Mia5., 571 FJd 958. 
Ark^Webb v. State, 601 EWJd 848, 269 Aik. 413. 

§ 77. —— Necessity 

73J0. US.-U.S. V. Bukowski, CA.IE, 435 PJd 
1094, cert den. 91 EO. 874, 401 U.E 911, 27 
LEd.2d 809. 

Ga.-Moody v. Sate, 206 EE2d 79,131 08.App. 353. 
Ohio-In re NdT, 254 N.E2d 25,20 Ohio App.2d 213, 
51 AX.R.3d 970. 

Actaal notice throng attorney not snffidait 
N.Y.—Contiiwntal Bank v. MosGst'idio, 454 N.Y.S.2d 
419. US MbcJd 617. 

74. Ariz.-4Jng Hiflg v. Thurston, Ariz., 416 PJd 
416,101 Ariz. 92. 

Me.—Alexander v. Sharpe, 245 A Jd 279. 

Midi.-ln re Albert 179 N.WJd Za 383 Mich. 722. 
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MiiB.-Wood V. State, 227 Said 288. 

Old-Sullivan v. State, Cr, 419 P.2d 559. 

No violation of constitutional r^ts 

Iowa—Knox v Municipai Court of City d Des Moines, 
Polk County, 185 N.W.2d 705. 

Notice required 

L'E-Tajlor v. Hayes, Ky.. 94 Ea 2697, 418 UB. 
488, 41 L.Ed.2d 897. 

N.Y.-Waterhouse v. Cdli, 336 N.YAld 96a 71 
MocJddOa 

NC-In re West 204 S.E2d 244, 21 N.CApp. 302. 
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75. U.E-Weus v. Burr, CA-Anz., 484 FJd 973, 
cert den. 94 EQ 924,414 US. 1161, 39 LEd.2d 
US 

76. UE-auft V. Hanunoads, C.A.TeL. 305 F.2d 
565-U.S. V. Peterson, CA-Utah, 456 F.2d 1135. 

Rhodes v. Houston, D.CNeb., 202 F Supp. 624, 
affd., CA, 309 F.2d 959, cert des. 83 SXX. 724, 
372 US 909, 9 LEdJd 719, cert den. 86 S.a 
1282, 383 UE 971, 16 LE12d 311. Motion den., 
DC. 258 F.Supp.546. 

Anz.-Rogers v. Superior Coott In and For Pima 
County, 410 P.2d 674, 2 ArizA.pp. 556. 

CaL—Monies v. Superior Court for Los Asgdes Cons- 
ly, 49 CaLRptr. 173, 239 CA.2d 947-Applicatioo 
of Liu, 78 CaLRptr. 85, 273 CAJd 13S-Apidiea- 
tion of Jess, 91 CaLRptr. 72,11 CA.3d 819-Ia re 
Kaiagodan, 118 CB].Rptr. 793, 44 CAJd SIE 

Cmm.-Planning and Zoning Commission of Town of 
Middlefidd v. Zemd Bros. Inc. Super., 292 AJd 
267, 29 ConoEup. 45a 

Fla.-$pdlCT V. State, Appi, 305 Sa2d 231. 

Ga.-Moody v. State, 206 EEJd 79,131 GaJLpp. 351 

BL-People v. Javans, 281 NJ.2d 67a 51 lUJd 296. 
Feopk V. Vitucci. 199 NE.2d 78, 49 ILApp.2d 
171. 

Ky.—Local Na 1667, United Auto Wokeis v. Kaw- 
neer Ca, Ina, 490 EWJd 747. 

Mma.-H(^ v. Hopp, 156 N.W.2d 212, 279 hfinn. 
17a 

Mis.—Wood V. State, 227 SoJd 28E 

Ma— CJE. quoted at lemph ti Jalkrian-Keraum v. 
Jafirian-Kennan, App., 424 EW.2d 333, 341. 

N.Y.-Kohn v. Kohn, 251 N.Y.SJd 781, 21 A-DJd 
881-Piesent v Aianyi, 328 N.Y.E2d 485, 38 
A.D.2d 801. 

N.C-In re Edison, 190 E£2d 235, IS N.CApp. 354. 

Tex.—Ex peite Droby, Cr., 369 EWJd 352. 

Notice of transfer to another jn^ fur hearing 

N.C-Teigiie v. Teague, 146 SJJd 87, 266 N.C 320. 

Penal nature 

NJ.-In It Buehier, 236 A.2d 592. SO NJ. 501. 
Sufficient notice and time to nuke dtfenae hdd 
shown 

N.Y.Wames v. Powdl, 277 N.YE:d 951 52 MiscJd 
1048. 

pagel»5 

77. UE—NX.R.E v. Interuiban Gas Corp., CA., 
401 F.2d 741 

Ala.—Internatioiul Broth, of Elea Worim. Local 136 
V. Davis Constructors ft-Engineeis, Ind, 334 SoJd 
892. 

CaL-iArthur v. Superior Court of Los Angeles County, 
42 Cal.Rptr. 441, 398 PJd 777, 62 CJd 604. 

Conn.—Pbiining and Zcming Commission of Town of 
Middleneld v. Zemel Brea., Inc., Super., 292 AJd 
267, 29 CoonEup. 450. 

IIL-People V. Brigham, 198 N.BJd 10147 OUppJd 
444-People v. Yitnod, 199 N.E2d 78, 49 IIL 
App.2d 171 

Ind.-Allison v. State ex rL AUisan, 187 N.BJd 561 
243 Ind. 489^Thomas v. Woollen, 266 N.EJd 2a 
255 Ind. 612. 

Md.-Rd] V. State, 288 AJd 601 IS MiUni. 31 afld. 
in part, mod. in part on ofo. grds. 298 A.3d 867. 
267 MdL 714, 69 A.lJL3d 483. 

Mist.-Wood V. Stiata 227 SoJd 288. 
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Uo.--^ta ex rel Wendt v. Journey, App., 492 S.W.2d 

N.Y,-Slo»n V. Sloui, 293 N.y.S.2d 654, 37 Mi*c.2d 
634-Centrel Budget Coip. v Knox, 307 N.V.S.2d 
936^ 62 MlKJd 66. 

Stoies, Ine. v. Tonytown Center, Inc., 
IS4&E2d 313,270N.C 206. 

Or.-Tqilor t. Glndden, 377 P 2d 14, 232 Or. 599 
Te>L-Bx pate Droby, Cr., 369 S.W 2d 332 
Vt-Wilker v. Walker, 192 A.2d 460, 123 Vt. 430- 
Lumde v. Lonnie, 243 AJd 793, 127 Vt. 207. 
77 JO, OKautaBca of case 
(2) Otberinatten. 

Mki^-Qm Co. v. United Auto., Aircraft and Agr. 
Inple&ient Wotken of America, Local 133, 139 
N.W.2d 694, 377 Mich. 201 
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Mk MidL-In re Henry, 119 N.WJd 671, 369 Mich. 
347. 

83. nL-Crancher v. Ctoucber, 200 N£.2d 834, 31 
OLApiKld 17. 

88. R tnoadd e Botice reqalwd 
Tex^Ea parte Pink, CrApp., 643 S.W.2d 261 

Moreover, even in the absence of 
statute, the Supreme Court has held 
that b^ore an officer bf the court is 
finally adjudicated in contempt for di¬ 
rect contempt, he should have reason¬ 
able notice of the specific charge,*^ 
and an opportunity to be heard in his 
own beh^, as discussed infra § 85(1). 
88J. Attoniq' 

UA-Taybr v. Hayei, Pa., 94 S.a 2697,418 US. 488. 
41LE(L2d 897. 

US. V. Lammba, CA.N.Y.. 741 FJd 11 on 
ranand 398 FSopp. 209 and 603 FSupp. 913. 

§ 78. —- Sufficiency 
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98L klo^-Ciirtii V. Toccr, App, 374 S.WJd 337. 
N-C^nAndenon v. WiOiatd. App^, ISO S.E2d 410. 
Oku-CSy ofOndmiatl v. Qncoinati Dk. Councd 31, 
Am. Fedoatkn of Stak County and Munich 
BniK. AFL<3(1 299 N.E2d 686, 33 Ohio St2d 
197, COL deu. 94 S.a 1397, 413 US. 994, 39 
LEiLUt9L 

Utah-POMii V. Taylor, 378 PJd 319,14 Utah 2d 118. 

OtatUm 

(4) OHmt mattoi. 

Ou^-Shepbeni *. Shcpbod, 169 S£2d 314, 223 Ga. 
45i 

Nodca of Modw Ji ncn bngalirttp 
N.Y^-Saan v. Sloan, 293 N.YSJd 6H 57 MiicJd 
6SA 

NotiealMUiBn0ldcin 

DX^S. T. Meyer, aC, 346 FSopp, 973. 

IunlUbn,App.,276AJd729. 

NJ,-4jatfdl V. Curtii Mm Property Ointen Aae*n, 
330 AJd 242,138 NJSuper. 44, app. after remand 
430 AJd 881, 86 NJ. 217, 18 A.LR. 4th 338. 
Tui^ pmte Cnddocfc, OvJkppL, 432 S.WSd 934- 
Bx parte Ledtqf, OvJlppL, S22 S.WJd 733. 
MIDBi w N COBMVM 
a&-UA T. Robioioo. CJLAlaeka. 449 FJd 923. 
Nodes hddnffldtat 

US^.TXL V. Okdetoue, CA.Qa., 430 F.2d 913. 

N.Y.>-BytBe v. Long Uand Stmt Pule Gommiitioo, 
323 N.YSJd 147,67 Mite.2d 1084. 

AclidiodM 

aC^-SMa V. Bdkiey, 303 &£2d 234, 279 S.C. 213. 
Mi. US;-aitttv.Hiiiimotidt,.CA.Te3(.,30SFJd 
36S-US. V, Hawkfan. CA.Waih.. 301 FJd 1029, 


cert. den. 95 S.CL 668.419 U S 1079,42 LEd.2d 
674. 

Minn.-CJS. died la Hopp v. Hopp, 136 N WJd 212, 
216, 279 Minn. ITU 

Ma-Curtis v. Tozer, App., 374 S.WJd 337. 

Pa.-Coin. V. Mayberry, 327 A.2d 86, 439 Pa. 91. 

Wyo.—Spriggs V. Pioneer Cariasa Oold Mines. Ine., 378 
P.2d 238. cert. den. 84 SCt 117,373 US. 853, II 
L.E(1.2d 82, reh. den. 84 S.CL 334,373 US. 936, II 
LEd.2d268 

1 U.S.-Stewart V. Dunn, CA.Mi«., 363 PSd 591- 
Crane V. Gas Screw Happy Pappy, CA.II1., 367 
F.2d 771, cert. den. 87 &a 1029, 386 VS. 939. 
18 LEd.2d IW. 

Backo V. Local 281, United Broth, of Carpenters 
Sttd Joinen of Anw^ aCN.Y., 306 FSnppi 
1728 sffd., C.A., 438 F.2d 176, cert. den. 92 S.Ct. 
lia 404 U.S. 838, 30 LEd.2d 99. 

Fla.—Spencer v. Spencer, App., 311 SoSd S2Z 

Mo.-Ex parte NesL App., 307 S.W.2d 674. 

Tenn.-Snod|raas v. Sate, 393 S.W.2d 813,217 Tenn. 
166. 

Rule held siffideiit 

Colo.—Harthun v District Court In and Fw Second 
Judicial Ditt, 493 P.2d 339, 178 Colo. 118. 
^lencer v. Kdly, App., 470 PJd 606. 

ptgelM 

(L5. La.—Louisiana Sttte Bd. of Medical Examinen v. 
England, 213 Sa2d 64% 232 La. KXXX 

Fkte Bot dwim 

Pla.-Orsnt v. State, ;^4Dist., 464SoSd 63% 

9. TetuL-Snodgnss v. State, 393 S.WSd 813, 217 
Tenn. 166. 

12. Mo.—Mechanic v. Onienifelder, App., 461 

S.W.2d 298. 

13. Statement regarding bafl 

(2) Other matters. 

CaL-Mulkr v. Rcagh, 30 CiLRptr. 633, 215 CA2d 
831. 

19. Mo.—Mechanic v. Oiuensfdder, App., 461 

S.WSd 298. 

23. MidL-In re Heny, 119 N.W.2d 67L 369 MkA. 
347. 

Mo-Mechanic v. Oruensfeider, App.. 461 S.W2d 298. 

§ 79. —- Service and Return 
page 199 

25. Mont—Niewoehner v. District Court of Four¬ 
teenth Judicial Diit In and For Mea^ County, 
381 P2d 464, 142 Mont 1. 

26J. Fk—Reixen v. Pknidi Nat ihnlr at Gainea- 
viDe, Z37 So2d 3a 

aa.-Robetta v. Roberta, 173 REJd 673, 226 Ga. 203. 

Idaho—Moutgomeiy v, Mootgomeiy, 404 P2d 6ia 89 
Idaho 319. 

page 200 

33. Ga.-Ciocka v. Crodter, 208 S.E.2d 602, 132 
Oa.App,SS7. 

N.M.-CJSL dtad k McLam v. Mdmn, 462 P.2d 
622, 624,81 NSl 37, app, after remand 310 P2d 
914, 83 N.M. 196. 

N.Y^PeopIe V. Baft, 312 N.YSJd 387, 34 AJ>2d 
931 

Maadatmy reqiireBMat 

Md.—Reamer v. Reamer, 229 A.2d 74, 246 Md. 331 

3i N.Y.-Jaines v. l^> 1 na, 298 N.YS2d 84a <32 
AJ).2d 317. 

35i. N.Y.-nTaniei V. PoweD. 298 N.YSSd 84a 32 
A.D.2d 517. 

361 US.-Backov. Local 261, United Broth, of 
peuten and Joiaen of America, CA.N.Y., 438 
FJd 176, cert den. 92 act lia 404 US. 858,30 
LBdJd99. 

FIl—N idwhon v. Nidwhoo, App., 311 SoJd 676. 


U-Wallcer v. Walker, App., 137 SoJd 476, affiL in 
part revd. in part on oth. grds. 163 Sh2d S, 246 
La. 407. 

39. loMH-Knoz v. Murdctpal Court of (Sty of Dea 
Momea, Mk County, 183 N.WJd 70S. 

P«e201 

405. Ky.-Kyons V. Bryan. 273 aWJd 838. 

49. RnkBUBBBeeewcr 

Ga.--<>ocker V. Ctooka, 208 SJBJd 601 132 Oa.AiipL 
387. 

Sa aa.-Ctocker v. Cncka. 206 S£2d 601 132 
GaJV|)p. 387. 

§ 80. — Hearing on Application 
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74, Delay held inaetfaUe 

Pa.-In re Anngrt. 192 ^2d 723,411 Pa. 393. 

§ 81. Appearance, Anaignment, and 
Bail 

16. Pa.—Com. ex td. Magazmer v. Magaziner, 233 
AJd 263, 434 Pa. 1. 

78. AiL-Wood V. Goodmt 483 aWJd 213, 233 
Ark. 196 l 

Ladk of power to cummaBd pcnortBl ippeniaBee 

Qd.—MonOl V. Soperior Cooit for Loa Angdes Ooon- 
ty. 68 ChLRptr. 371 262 CAJd 261 

82. US.-fiackov. Local 281, United Broth, of Cow 
penters and Joinen of America, CAN.Y., 438 
FJd 176, cert den. 92 S.a 11% 404 U.S. 838.30 
LEdJd99. 

BL^eople v. Staflfaid, 233 N£2d 17, 118 DLAppJd 
453. 

Ky.-Lyans v. Bryan, 273 S.WJd 838. 

Micfa.-Shav v. Fimpletai, 180 N.WJd 384, 24 Mich. 
App, 263. 

84. ChL—Darden v.Snperior Court of Tblare County, 
43 ChLRptr. 44, 235 CAJd 80-Ndoitiiodk v. 
Superior Court of San Lot OUqx) County, 73 
CBLRptr.6l, 269CA.2d6l]a 

lUdBOtwihtt 

MidL-People v. Henry, 181 N.WJd 64,23 MidtApp. 
45. 
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87. Cola-Robran V. People a rL Smith, 479 PJd 
976, 173 Cola 378. 

Direct oodempt 

(2) OUkt atatements. 

N.Y.-I[atz V. Muitagh, 269 N£2d 816, 28 N.YJd 
234,321 N.YSJd lOi 

9L Ky.-LevhHi Stone Gorp. v. Hays, 429 S.WJd 
413,33 A.LJL3d 581. 

91 US.-Tkiiieyv.US,93S.ai7.409US.1231 
34LEdJd37. 

Pa.-Sooth RryetteTp. v. Boy’s Hom^ 376 AJd 663, 
31 Fa.Cni«lih. 254. 

ABKHmt 

Mcx-Cmtis y. Tow, App,, 374 S.WJd 337. 

Stetntory prafUoa hdd lot to regaire iDow^ 
•Bce BBdar aO cfacnatBiceB 

Micb^ re OiUcasidM, 148 N.WJd 898, 6 Mich. 
App. 298. 

StBBdmdfor ban 

U.S.-Beveriy V. US, CAJk, 468 FJd 731 
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93. US^S. a Id. Sullivan v.Aylch.lXCFh, 333 
FSupp. 63% 

93i. U.R-US. V. Coplon, CA.Ohio, 339 FJd 191 

FHvokwi appeal 

US^ re Monhtt, 339 PSapp, 838. afibmed In re 
Tleney, D.CTaL, 465 FJd 806, 

NJ^ re Mama. 307 AJd 619,124 NJSupw. 42i 
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SaftMl hdd aboM of diicntiM 

Cokv-SnuJdooB V. People, 383 PJd 127, 133 Colo. 
208. 

PririkiiiMinporiycoarider^ 

lOdL—In n Co l acMklei , 148 N.WJd 898, 6 Xiidu 
App.298. 

FOnw of tadMdol Saprane Coort Jmtice 
UJSr-ftond V. UA. 90 S.CL 2, 396 U.S. 1229, 34 
LEdJd33. 

Vkr-Stste V. Bdotrieri, 201 N.WJd 18, 33 Wit2d 
313. 

Bifl teM to ow ikonld be to aU 
UA-la » Monhn, 339 FAjpp. 838, affimied In re 
neney. DXlTex., 465 FJd 806, 

Qimrtna anot 

UA-4a re Long Voitor, CAAD., 323 YM 443. 

§ 82. Interrogatories 

3. Statito imUtai tor tatamgatorics beU 

N.Y^-44oiitoe Goamranby Cdeie v. Hngbes, 311 
N.YA2d 323, 63 MbeJd 117. 
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7. Waivar 

Vk—Upper Lekei SUpping limited v. Sei&ren' In¬ 
tern. Union of Cesadt, 128 N.WAI 73,23 Wk2d 
494-<-8tate v. Billirtrlerl. 201 N.WJd 18, 33 
Wii.2d313. 

Appiteatina of atatrta 

Wib-Upper Lakei Sh^iping limbed v. Seefkren* In¬ 
tern. UiiMnofGn»di,128N.WA173.23Wk2d 
494. 

S 88. Answer, Plea, or Counter Affi- 
dartt 

mtvn 

n nL-Ptopk V. Staftird, 233 NA2d 17, 188 DL 
AppAi433. 

Iiil--Sa6to V. bdimm State Bd. or Hedth. 303 N£.2d 
Sa 138 IndJ^ 443, cert den. 93 SjCl 63, 419 
UA 836^ 42 LJd2d 61 
23. D.C-b le Rtoin. AppL, 273 AAd 729. 
Oa^-MJted V. MeNeal, 213 SA2d 843,233 Qb. 836. 
nU-People V. JavaM^ 281 NJUd 670l 31 IIL2d 296. 

Peopb V. StdSnd. 233 NA2d 17.118 IILApp.2d 
453. 

2A Pk-Com. es nL Maguaia v. Magazlna, 233 
AA1 263, 434Pa. 1. 

26J. GaL-Caideo v. Snperior Gout of Tnlare 
Omnly, 43 CalAptr. 44, 233 CAJd 8a 

PiaB»8 

31 N.Y.MUAL died ia Gany V. Oairy, 467 N.Y. 
SJd 173. 179, 121 MiKb2d 81. 

37. UAMJA v.Slenmian.CJLOhiai 413 FJd 1163, 
emt den. 90 Aa 903, 397 UA 907,23 LEdJd 
88, nh. den. 90 &a 1319, 397 UA 1081, 23 
LJBdAi819. 

38. Mdr-Onimiaa V. Slate, 267 A2d 193. 238 Md. 
41 AJJL3d 406, oert den. 91 &a 1204, 401 
UA 982,28 LE12d 334, 

39. UA^-Nitli v. UA. CAOda, 336 FJd 376. 
40L Iid.r-DiMiiaDg V. Wayne Gmminnhy Co^ 

ecrta. Inc.. 188 NA2d274, 243. bd. 321. 

pagelU 

47. Md^-Onbnnn V. SMC, 267 AJd 193, 238 k4d. 
332, 41 AUL3d 406, ocrt den. 91 ACt 1204, 
401UA961 28 LEiUd334, 

41, Md^-Orohmmi V. Sinto 267 AJd 193, 238 Md. 
332, 41 A.UL3d 406, cert den. 91 ACL 1204, 
401 UA 982,28 LEiL2d 334. 

SOL AC,--8tnte«.Johiiioii,lS2AE2d669, 249Aa 
1. 
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52. Ind.—Dnemling v. Fort Wayne Community Con¬ 
certs. Inc., 188 NJE.2d 274, 243 Ind. 521. 

54. U.S.—Glenwal Development Corp. v. Schnudt, 
D.CPiierto, Rico, 336 P.Supp. 67. 

In an indirect criminal contempt pro¬ 
ceeding, where violations of a court 
order are undenied, defendant’s denial 
of intention to defy the order will not 
preclude conviction.*” 

55A Ind.—Allison v. Stste, a rd. Allison, 187 
N.E2d 363. 243 Ind. 489^In re Perrello, 291 
NJE.2d 698, 260 Ind. 26, ovemihng State ex reL 
Bar Assn. v. Flet^ Trust Go., 211 Ind. 
27, 5 N.E2d 338, to extent it holds otherwise. 
56. Iowa—Brown v. District Court of Wdater Coun¬ 
ty, 158 N.WA1 744. 

page 212 

Sa AC-Stite V. Johnson, 132 AE2d 669, 249 S.C 

1 . 

§84(1). Evidence 

59. U.A-b re Floersheim, CACnl., 316 F.2d 423. 
W.Va.-Atite cx reL Aindd v. Conley, 153 S.L2d 681. 
ErideDoe canAilly scratinized in ettotempt 
againat bwym 

U.A-UA V. Schiffer. CA-Tenn. 331 F.2d 91. cert 
den. 86 AO. 1914, 384 U.A 1003, 16 LBd.2d 
1017, reh. den. 87 Aa 12. 385 UA 890 17 
LEd.2d 121. 

60.1A CaL—Bone v. Superior Court for Lot Angdes 
County. 54 CaLRptr. 406, 243 CA2d 972. 

61. ra—Hynies v. Johnson, 244 NE2d 400 104 
IOApp,2d 217. 

§ 84(2). —- Presumption and Bur* 
den of Proof 

page 213 

62A0. CaL—Riniom V. Supermr Court, 68 CaLRptr. 
307, 262 CAJd 271. 

Tex.—WDion v. Johnston, GvApp., 404 AW 2d 870— 
Ex parte Stroope^ CIvApp., 324 S.W.2d 378. 

On the central^, contempt is presumed 
not to exist®-” 

62A5. Tex.—Doiamus v. Thonton, 333 AWJd 824, 
160 Tex. 494. 

wnbon V. Johnston, Gv.App., 404 AWJd 870 

63. UA—Ciiett V. Hammonds, CA.Tex., 303 Fid 
363-Hood V. UA, CATex., 326 F.2d 33-b re 
Van Meter, CAlowa, 413 FJd 536. 

Fla.-bbtmstof AL.T.,^)(x, 180 SoJd 374—Vei^ 
ndl V. State ex id. Gerstdn, App;, 212 Sa2d 11, 
oert den. 90 Aa 76, 396 UA 849, 24 LEd.2d 
98—Turner v. State, 283 Sa2d 157. 

hCdb-Jaikiu v. Jmldni, 162 N,W2d 323, 12 Mich. 
App.115. 

Miaa-Langbid v. LangSnd, 176 SoJd 266,233 Miss. 
483. 

NJ.-b re Buehter, 236 AJd 592, 50 NJ. 301. 

State V. Jones, 233 A.2d 193, 103 NJ3uper. 493. 
N.M.—Inteniatioas} hCneialt A Ghemical Corp. v. Lo¬ 
cal 177, United Stone and Allied Products Wortc- 
en,392 P2d 343. 74NJd.l9S. 

N.Y.—State Univenity of New York v. Denton, 316 
N.YA2d 297, 33 AD2d 170 
OUo-State v. Tleon, App., 188 N.E2<1 30A 
Tenii.—Robmson v. Air Dnuhes Engineeiing Co., 377 
AWJd90A2MTenn.30. 

Va^-Biyaat v. Commonwealth, 93 AE2d ISO 198 Va. 
148. 

64, UA^Yates v. UA, CAKan., 316 FJd 718- 
Hood V. UA, CA.Tex., 326 F.2d 33. 

Lord V. Kdky, D.CM8aa. 240 FAupp. 167. 
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DeL—CJA died in State ex rd. Cdatiiiao v. Cdatri- 
ano, Super., 301 AAd 331, 334 
IlL—People V. Brigham, 198 N.E2d 106, 47 BLAppAd 
444. 

Md.-State V. Roll, 298 A.2d 867, 267 Md. 714, 69 
A.LA3d 483. 

Mass.-Jolm Bath & Ga v. Com.. 202 N.E2d 249,348 
Mass. 78. cert den. 83 Aa 1340 380 UA 977, 14 
LEd.2d 271. 

NJ.-In re Buehrer, 236 AAd 592, 30 NJ. 301. 
Pa.-Matter of Johnson, 339 AAd 739, 467 Fa. 331 
AC-State v. Johnson, 132 AE2d 669, 249 AC 1. 
laaaance of «der to ahow canae, etc. 

U.A-b re Van Meter, CAlowa, 413 FAd 336. 
Burden in crfaBtoal ooatoovt is bearlw tfau tor 
Gtrll coBtenpt 

US.-aiett V. Hammonds, CA-Tex., 305 FAd 365. 
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65. Fla.-ln Interest of A L T., Apim 180 SoAd 
374—Martin v State, App., 194 SoAd 8. 

66. U.A-UA. V. Ross, D.CN.Y, 243 F-Supp, 496. 
CaL—Ransom v. Superior CouiL 68 CaLRptr. 307,262 

CA.2d 271. 

Fla.-b Inteicst of A L T., App^ 180 Sa2d 374- 
Martin V. State, App., 194 S^ 8. 

Mass.—UA Tune Carp. v. G. E M. of Boston, be., 
186 N.E2d 920 343 Msn. 279. 

Mich.—Botrd of Ed. School Dist of City of Detroit 

V. Detroit Federation of Teachers (DFT), Local 231 
d Am. Pederatloo of Teadm and AJHlrClO, 223 
N.W.2d 23. 33 MichJLpp. 499. 

Miss.—Piestwood v. Hsn^ridc. 308 SoAd 81 
Utsh-CJA cited ta TlamB v. Thomss. 369 PAd 
1119, 1121. 

68. <3aL—Ransom v. Supaicir Cowt, 68 CaLRptr. 
507, 262 CAAd 271. 

Qa.-Colley v. Tmuffl, 180 AEAd 340 227 Oa. 294. 
N.D—CJJ5. dtad ii Bacfamaim v. Bodmunn, 202 
N.WAd 677, 680 

69. luL-Thomas v. Woollen, 266 NEAd 20 233 
Ind. 611 

Ma-CJA qaoted at leagth fai b Re Marriage of 
Vanet, 344 AWAd 236, 246-CJA dted h BUr 
V. Blair, App., 600 AW.2d 143, 146. 
N.D.-Thorlakson v. Wells, 207 N.WAd 326. 
Wk-Balaam v. fttlim, 187 N.W.2d 867, 32 WisAd 
20 . 

70. CaL—Peo^ v. Superior Court far Los Angda 
County. 48 Gd.Rptr. 443. 239 CAAd 99- 
Vaughn v. Mimicipal Coort of Los Angeles Jndh 
cial Dist., 60 CaLRptr. 573,232 CAAd 34A oert. 

, den. 89 Aa 121 393 UA 836, 21 LEdAd 12& 
F1a.-b Interest of A L T., App.. 180 SoAd 374 

71. Fk-b Intenm of A L T., App., 180 SoAd 
374-Martin v. State, Apm 194 SoAd 8. 

AC-State V. Johnson. 132 SJBAd 669. 249 AC 1. 

72. UA—NX.ILB. V. Tians Ocean Export Faddng, 
Inc., CA.. 473 F.2d 611 

Ci].-ln re KaipC 88 CaLRptr. 893, 10 CA.3d 333. 
Flavin btenit of A L T., App., 180 SoAd 374, 
IlL—Fust Nat Bank A Trust, Co. d Eviniton v. 

Desara 193 NEAd 113,43 DLAppAd 133. 
lowt-Foust V. Denato, ITS N.W.2d 403-CAS. dted 
ta Lamb V. Eads, 346 N.W.2d 830 831. 
MtL-McDanid v. McDanid, 262 AAd 31 236 Md. 
684. 

Minn.-Hopp v. Hopp, 136 N.W.2d 211 279 Mhm. 
170. 

N.Y.-In re Hildreth, 284 N.YAld 755. 28 AJJAd 
290 

Tenn.—Mayer v. Mayer, App., 532 AWAd 34. 
Vt.-Spabile v. Ham, 360 AAd 31,134 Vt 332-Sooo- 
ny Mobil Oil Co. V. Northern OQ Go., 225 A.2d 60, 
126 Vt. 160 

Wash.—State v. Mecca Twin Theater ft Film Pjchangfi, 
Ina, 507 PAd 1163, 82 WashAd 87. 

Wk-b re Adams Rib, Inc., 139 N.WAd 643, 39 
Wk2d 741. 
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Bwdca not on plaintifr 

m.— In re Porter's Estate, 1P3 N.E.2d 617, 4J Ill. 
App.2d 416 l 
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75J. CsL—Massman V. Superior Court, Contra Costa 
OouDty, 99 GaLRptr. 638, 22 CA.3d 706. 
N.Y.-Pearl River Teachen Ais’n v. Westbrook. ?93 
N.Y,S.2d 446^ 37 A.D.2d 370, ap|X dism. 36Q 
N.E2d 1188, 42 N.YJd 1073, 399 N.Y.S.2a 655. 
Utah—CJ,S. dtnl la Thomas v. Thomas, 369 P 2d 
1119, 1121. 

80. Proof apedfk intent nniieceasar}’ 
US-la re Dellinger, D.CI1L, 370 RSupp. 1V)4. alTd. 
CA, 302 PJd 813, cert. den. 93 S.Ct. 142S 420 
Ui. 9901 43 LEA2d 671. 

§ 84(8). -Admissibility 

82. U.S.-nIohuon v Missis^ii, Miss., 91 S Ct. 1778. 
403 VJS. 212. 29 LEd.2d 423. 

UA V. Bnkowakl, CA.I1L, 433 F.2d Itm, cert, 
den. 91 S.CL 874, 401 U.S. 911, 27 LEd.2d 809 
CU^-SanKmi v. Siqienor Court, 68 Cal Rptr. 307,2o2 
CA2d271. 

R.L—Tonm oTLlnedn v. COuiwyer. 232 A.2d 124, Ui2 
R,I. 311 

Eridesco heU admiaaible 

(15) htatten relating to juriidictlon of court. 

GsL—hfcCIcnny v. Superior Court of Los Angeles 

County. 36 OLRptr. 439, 388 ?2d 691, 60 C.2d 
677. 

(16) Otho evidence. 

UAr-UA V. Proffitt, CA-Pn., 498 FJd 1124, cert. 

den. 93 S.Ct. 320,419 U.S. 1001 42 L Ed.2d 277 
CaL—In re Gurrmr, 113 CilJtptr. 601, 40 CA.3d 924. 
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83. UA-floweH V. Jones, CATcx., S16 F.2d 53. 
refa. den. 321 F.2d 813, cert. den. % SO. 1116, 
424 UA 916^ 47 LEtLld 321, reh. den. 96 S.Ct. 
1687,423 U.S. 943, 48 LEd.2d 189. 

Neb^-CJJS. died in EUker v. Biker, 293 N.WJd 268, 
274 206 Ndi. 764, 

EfUeme hdd bndndaaible 

(9) Odier evidence. 

U.S.-U.S. V. Oreyhonnd Corp., D.cni., 363 F.Supp. 

523, op. mpp. 370 FAqip. '881, afid. 508 F.2d 329. 
Fla,—Stiiwder v. State, Aiqi, 170 Sa2d 327. 

Md.-In re Khdein. 292 A.2d 749, 13 MdApp. 623. 
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83A hfiniL-Jlopp V. Hopp, 136 N.W.3d 212, 279 
Minn. 170. 
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93. Sabaeqneatf coadnct 
(2) other manea 

R-L—Townof Unoah v. Coumoyer, 232 A2d 124,102 
R.I. 311 

93A RX—Tosra (4 Linedln v. Couiwqwr. 232 A.2d 
124, 102, R.L 311 

Differenoes in lanpage patterns be¬ 
tween different ethnic, and po¬ 
litic giDU^ are relevant issues to be 
considered in the determination of in- 
tent."'* 

93J1 US.-la re DdUnger. 0.010., 370 FSupp, 
1304, alBL. CA. 302 Fid 813, cert, dea 95 act 
1423. 420 US. 99a 43 I>Ed.2d 671. 

$ 84(4). -Weiglit and Sufficien¬ 

tly 
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93J0l MOLT-Mechaiiie v. Onetn&Ider, App., 461 
av.2d 298. 

NJHa ra Matmer, 283 A2d 737, 39 NJ. 437. 


NY.-PeopJe >. Uah. 312 My.S.;d 587, 34 AD 2d 
931 

93.35. Fla.-Pfail1ips v. State, App, 147 Sold 163. 
93.60. Evidence should be persuasive 

US-US. V. Greyhound Corp., D.Cni, 363 FSupp. 
325, op. supp. 370 RSupp. SSI, affd 308 R2d 529. 

94. U.S—Benner \ Philadelphia Musical Soc., Local 
77, of Am. Federation of Maiunans, D.CPa., 233 
RSupp. 108—Ameiiciin Optical Co. v. Rayex 
Corp.. Dr.N.Y.. 291 Fiupp. 102. affd., C.A. 394 
F2d 155. cert den H9 5.0. 109, 393 U S R3S. 2l 
LEd.2d 106 

Cal.—Ransom v Superior Court, 6S CaLRptr. 307, 262 
CAM 271. 

Fla,—Hetiinger v .McMahon. App., 164 Sa2d 553. 

lowa-Huston v H.!su*n. 122 NW2d 892. 255 loa-a 
543-IIarkinu v Harkins, 127 N.W.2d 87. 256 
Iowa 207—American Sec. Bcncv. Ass'n. Inc. v. 
DssL-ici Cburt of Blaci. Hawk Louniy, 147 N.W.2d 
55. 259 lo*a 983—Brown v. Dis'nct Court of 
WetMcr Counts. 158 N W.2d 744-Foust i. Dena- 
to, 175 NW.2d 40.3—Knox v. Hamson, 185 
N.WM 7’8-Dc Patten v Harmon. 185 N.W2d 
720-Gn;en v Hamson. 185 N.W 2d 721 

Mich.-Peoiilc s. Matish. 184 N.W.2d 915. 384 Mwh. 
568. 

N.J.-State V. Jones, 253 A.2d l93. 105 NJ Super. 493. 

N y—Petition at Bicliu WnecLing & Lumber Co., 249 
S.Y.S2d 686,42 Misc2d970. 

C»L-Bu!*> V State ex rel LaFon, Cr.. 449 P.2d ’IS. 

Utah-CJJS. cited in Powers v. Taylor, 378 P.2d 519. 
S2a 14 UtahJd I18-CJ5. cited In Thomas v. 
Thomas, 569 P2d 1119,1121 

There imtst be substantial evidence, etc. 

Cal.—Little V. Superior Court fur Los Angeles County, 
67Cal.Rplr 77. 260 CAJd 311. 

94A US.-IP re Ruhm, DCPa., 256 RSupp. 874, 
revd on iKh srdx. CA. 378 F.2d 104, 

Cokx—Simmons v. Brown, App., 486 P.2d 445. 
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95. U.S—Hyde Const. CD, Inc. v. Koehring Co., 
D.C Miss., 387 R&jpp. 701 mod. in part, revd m 
part on (kh. gras., CA., 346 F.2d 1193, reh, den, 
in part, gr. in part, 551 F.2d 73. 

Arit-Saite » Cohen, 489 P.2d 283, 15 AtizApp. 436. 

Aik.-St>ager v. State. 364 aw.2d 133. 236 Ark. 20- 
Morrow V Roberts, 467 aW.2d 393, 250 Ark, 
822-Howell v. State, 514 aW.2d 721 257 Ark. 
134. 

CaL—In re Coteman, 116 CaLRptr. 381, 526 P.3d 533, 
12 C3d 568. 

Application of Liu, 78 CaLRptr. 85, 273 CA.2d 
133. 

DeL—City of Wdnungton v. General Teamsten Local 
Union 326, 321 A2d 121 

Oa.-In re Crane, 324 SX.2d 441 253 Ga. 667, on 
remand 328 S.EJd 374, 173 OaApp. 719 (ovemil- 
ing Pedigo v. Cdanese Corp. of America, 203 Qa. 
391 54 S.E2d 231 cert den. 338 UX 937, 70 
S.Q. 346, 94 LEd. 578; HUi v. Bartlett, 124 
Ga.App. 36, 183 S E2d 80;' Renfroe v. State, 104 
GaApp. 361 121 S.E2d 811; Farmer v. Holton, 
146 Ga.App. 101 243 EE2d 437; Nyleq v. Tid¬ 
well, 141 GaApp, 256, 233 S.E2d 245M}ariand 

V. State, 323 EE2d 131, 233 Oa. 789, on remand 
332 S.Eid 43. 174 Ga-App, 324 (overruling Pedigo 
V. Celanese Corp. of America, 205 Qa. 391 34 
EE.2d.2S2) 

Hawaii—Hawaii PuUk Employment Relations Bd. v. 
Hawaii State Teachers Ass’n, 320 P.2d 421 53 
Haw. 386. 

HL-Peoide v. Buflbrd, 270 N£.2d SSa 132 IlLAppJd 
417-Kay v. Kay, 318 N.E2d 9,22 IiLApp.3d 33a 

Iowa—Brown v. District Court of Webster Conuty, 138 
N,WJd 744, 

Md—Winter v, Crowley, 226 A.2d 304, 243 Md. 313. 
Robiiuon v. ^te, 308 A2d 711 19 MdApp. 
20-M«ycn v. State, 326 A.2d 773. 23 MtLApp. 
275. 

Ma»,-5haw v. Com., 238 N.E2d 876, 334 Mats. 383. 
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.Mkh Calkins v. Jaikins, 162 N.WJd 323, 12 Midi. 
App. llS-People v. Randazzo, 173 N.WJd 331 
21 Mich.App 215 

Mbs.— Piestwood v. Hambrick, 308 Sa2d 81 
Mo—Curtk V. Tozer, App., 374 EW.2d 557—Mechan¬ 
ic V. Oruensfelder, App., 461 EWJd 298. 

State ex lel. Wendt v. Journey, App., 492 EWJd 
S6I. 

Neb.-Kisparek v. May, 119 N.W.2d 311 174 Neb. 
731 

Nev—Kdlar v. Eighth Judieul DisL Court, 470 P.2d 
434, 86 Nev 443. 

NJ -In re Mohiar. 205 A2d 452, 85 NJEnper. 343- 
State V. Joiei. 253 A2d 191 103 NJ.Super. 493. 
N Y —State Umvershy of New York v. Denton, 316 
N.YX2d 297, 35 ADJd 176-Yorktown Central 
Schod Dut. Na 2 V Yoiktown Congres of Teach- 
eis (“YCT), 348 NYE2d 367. 42 AD.2d 421 
Ohio-State v. Treon, App., 188 N.E2d 308. 

W.Va.—State ex rd. Browning v. Jandl, 192 SE2d 
491 156 WVa. 256, 61 ALR.3d 493, 

Intoiletc. 

N Y -Garry v. Garry, 467 N.Y.E2d 173, 121 Misc.2d 
81. 

page 221 

96. CaL-Gibaon v. Gibson. 93 Ca].Rptr. 617, IS 
CAJd 943. 

Mich.-Jaikiiia v. Jaikins, 162 N.W.2d 323, 12 Mich. 
App. 113. 

96JS. Git-Colley v. Tatum, ISO EE2d 346,227 Oa. 
294. 

HUI v. Bartlett. 183 Si.2d BE 124 G8.App. 56 
Slice the pnhUcathw of the bomd vdnne. the cases 
of Pedigo v. Cehmeae Corp. of America, 34 E£2d 231 
203 Ga. 391 certiocan denied 70 Ea 346, 338 UE 
937, 94 LEd. 378, and Renfroe v. State, 121 EE2d 811, 
104 OB.App. 361 have been ovemiled, the court hold¬ 
ing that proof beyond a leasooaNe doubt la required in 
all cnminal contempt cases. 

Cra^In re Crane, 324 EE2d 443, 233 Ga. 667, on 
remand 328 S£.2d 374, 173 GaJ^p. 719. 

97 lowa-Huaion v. Huston, 122 N.W.2d 891 235 
Iowa 343. 

Miss.—CJ.& dted hi Masonite Corp. v. Internatioiial 
Woodworkers of America, AFLOa 206 Sa2d 
171, ISa 24 A.LE3d 631 

98. Colo—Sunmons v. bown, App., 486 ?2d 443. 
Fla.-Ia Interest of E L T., App., 180 Sa2d 374. 
lE-People v. Cook, 202 N.E2d 676 S3 IILApp.2d 

4S4-aty Sav A»'n v. MensUc. 260 N.E2d 111 
124 Ul.App.2d 34, 47 A.LR.3d 67a 
Mi-Winter v. Crowley, 226 A.2d 304, 243 Md. 313. 
N.M.-G«er v. Jcriinson, 491 PJd 1145, 83 N.M. 334. 
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99. Clear asd conviadag evUence 

(I) UE.—Hart Sduffoer k Marx v. Alexander's 
Dept. Stores. Int, CA.N.Y., 341 F.2d 101. 

Rosenitid v. Rosenatid, D.CN.Y., 278 FEunx 
794—American Critical Corp. v. AO Industries, 
Inc., D.CN.Y., 306 FEupp. 699. 

■ (2) UE.-Stringfcllow v. Hainei, CA,N.Y., 309 FEd 
910-N.LR.E V. Alamo Exp., Inc., CA.Tex., 395 FEd 
481. 

UE. V. Ot^bound Cwp., D.CUL 363 FSupp, 
323, op. supp. 370 F.2d 881, affiL 508 FEd 329. 
N.D.—Budimann v. Bodimaim, 202 N.W.2d 677. 
Heavy borden rests <m {dalntifr 
(4) Other statementL 

U.S.—In re Rubin. D.CPB., 256 FEupp. 876 revd. on 
oth. grds., CA.. 378 FEd 106 
Fli-JPetition rf HugSies, App., 318 SoEd 409. 

99.5. Iow» 7 -Ameriean Sec. Benev. Asi’n, Inc. v. Ob- 
tiwf Court of Blade Hawk County, 147 N.WEd 
55. 239 Iowa 983. 

1. Ca.—Mbtalea v. Superiw Court for Los Angdea 
County, 49 CaLRptr. 171 239 CAEd 947. 



17 CJS 37 


2J. Iow»-Ka(n v. Municipal Court of Gty of Des 
Mdaes. Folk County, 183 N.W.2d 70S. 

110. lowt-Knoxv. Municipal Court of Gty of Des 
Moines. Polk County, 183 N.W.2d 705. 

Extrink erUnce reqiiicd 

(2) Other stntemena. 

IIL-People V. Stafford, 235 N.E2d 17, 118 IlUpp.2d 
453. 

3. Mhm^-Petenon V. PeterK)n. 133 N.W.2d 823, 278 
Minn. 273. 

3JS. nL»Feoiae v. StoDar, 201 N.R2d 97. 31 nL2d 
154, oert. den. 83 S.Ct 898, 3K) U.S. 911 13 
LEd.2d 798. 

In re Dunapii, 225 N.E2d 119, 80 nLAp&.2d 
117. 

Mail.—Mirabelli v. Mbibelli, 186 N.&2d 60S, 345 
Mass. 763. 

Erideacc hdd siflldeBt 

Ala.—Lovelady v. Lovdady. 206 So.2d 886, 281 Ala. 
641 

CaU-In re Kaipf; 88 OdUptr. 893, 10 CA.3d 355- 
AptJicadon of Jess, 91 CaLI^. 71 11 CA.3d 
819. 

Od—Thomas v. States 331 A.2d 147. 

Fla.—Coode v. Fufl Hone, Ine., App., 206 So.2d 22— 
Veradl V. State ea rd. Oentein. 212 So.2d 
11. cert den. 90 S.Q. 76,396 U.S. 849,24 LEd.2d 
98. 

m—Gty of Chicago v. Hart, BUg. Corp., 233 N.L2d 
496, 116 lILApp.2d 39. cert den. 90 S.a 187a 
398 Uff. 93a 26 lM2d m 

KGdu-Petmod v. Pfetnicci, 192 N.WJd 531 35 hOch. 
App. 411 

Mim-aucklew v. State, 209 SoJd 916. 

Ma-Curtii V. Toar, App., 374 S.Wld 557. 

Nev.—KeOar v. Ei^ Judicial Diet Court 470 PJId 
434, 86 Nev. 443. 

NJ^-Statc V. Jones, 233 AJd 193,103 NlSuper. 493. 

N.Y.-8a]a v. Shapiro, 238 N.Y.SJd 51 18 A.DJd 
843. 

ErUeaoe bild iMttfBcInt 

U.S.-Hood V. UE, CA.Tes.. 326 F.2d 31 

In re Dellinger, D.CJII., 370 F.Supp. 1304, afid., 
CA.. 502 F.2d 811 cert. den. 95 EG 1425, 420 
U.S. 99a 43 LEdJd 671. 

Fla.—Davis v. State, App., 261 Sold 188—Turner v. 
State, App., 283 Sold 157. 

Ga.-Walter v. State, 206 S.E2d 661131 OaJKpp. 667, 
app. dian. 209 S£ld 605,233 Ga. la 

QL-iUy V. Kay. 318 NJEld 9, 22 IU.App.3d 33a 

MiH^-Soydatun v. State, 239 Sold 707. 

Mo.-Meehank v. OniensUder, App., 461 S.Wld 298. 

N.Y.—Chase Manhattan Bank (Nat Aashi) v. Broad¬ 
way. Whhney Go.. 300 N.Y.Sld 981 S9 Miscld 
1085. 

Or,-Slate v. Edwards, 446 Pld 659, 252 Or. 323, reh. 
den. 449 Fid 448, 252 Or. 325. 

Va.-areen v. Con., 180 S.Eld 331, 211 Va. 727. 

4. Iow»-De Fatten v. Hairiaon, 185 N.Wld 721 

EfUnce ImvffldcBt 

MtL-Sflbinson v. States 308 A.2d 71119 MdApp. 21 

5. EfUcMcbeUiaffideat 

Arb,—Weiai v. Superior Court of Pima County, 480 
Pld 1 106 Aril. 577. 

OL-Feapk V. Beeves, 319 N.Eld 567, 23 SLAppJd 
579. 

NJ.-Stale V. Jones, 253 Aid 193, 103 NJJSuper. 493. 

EvUaaca kU iMofllckit 

MiciL-People v. Ravitz. 182 N.Wld 73.26 MidtApp^ 
263. 

SJ. CaLp-Arthnr v. Sqierior Court Los Angdes 
County, 42 ChlRptr. 441, 398 Pld 777, 62 Cld 
404. 

Ohio-State’V. Weiner. 305 N.Eld 794,37 Ohio St2d 

11 . 


Erideoee hdd aaflldent 

UB.-In re Cdwn, D.CN.Y., 370 Flupp. 1166. 

(2) Other matters. 

Cal.—Vaughn v. Municipal Court of Los Angeles Judi- 
dal DisL, 60 Cal.Rptr. 575, 252 CAld 348, cert 
den. 89 S.Q. 125, 393 U.S. 836, 21 LEd.2d 126. 
ni.-Peaple v Buster, 222 N.Eld 31, 77 nUpp.2d 
224. 

Md.-Kandd v. State, 250 A.2d 853, 252 Md. 668. 
Tei.-Ex perte HoweD, Cr., 488 S.W.2d 123, app. dism. 
94 S.G. 114,414 U& 803,38 L£d.2d 38, reh. den. 
94S.a 358,4I4U1.1032,38 LEdld341. Reh. 
den. 96 S.a 1131.424 UB. 936, 47 LEd.2d 343. 
Evidaiee held insaffident 
U.S.-Tauber v. Oofdon, CA.Vii^ Islands, 350 F.2d 
843—Phelu v. Peopk cS Tsritoiy ot Onsm, C A. 
Ouam, 394 F.2d 293. 

U.S. V. Ahmad. D.CJ^. 329 Flupp. 292-In le 
Dellinger, D.CUL. 370 F.Supp. 1304, aild., CA.. 
502 F.2d 813, cert, dea 95 S.a 1425, 420 U.S. 
99a 43 LEd.2d 671. 

DC.-U1. V. Meyer, D.C. 346 Flupp. 973. 

MidL—People v. Kura. 192 N.W.2d 394,33 Mich App. 
643. 

Pa.-In re Blooin, 223 A.2d 712, 423 Pa. 191 

Proeecotfon nttoney 

Md.-In re Khildn, 292 A.2d 749, 15 MdApp. 623. 
EvidcBce to be careltally scrntinbied 
U.Sw-In re Manhan, CA-Tex., 433 F.2d 1130 

6. Eridnice hdd iosnCRdeat 

UB.-Bays v. Petan Ca of Nevada, Inc., D.CNev.. 94 
F.1LD. 387. 
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7. Anr-Statev.Betts,406P.2d 229,ZArixApp.27. 
ErUeaet bdd aatBdent 

S.C-Siate V. Johnson, 132 S£2d 669. 249 S.C 1. 
10. ErUoice heU insiifnciOTt 
NJ.—Harbor Tank Sunage Co. v. LoMuscb, 214 A.2d 
1, 43 NJ. 339. 

N.Y.—Tambwg v. Waltemsde, 244 N.Y5.2d 193, 19 
A.DJd 87A 

IL Snbmilng peijary 

Teim.-Oiant v. State, 374 S.W Jd 391,213 Teon. 44a 

13. Eridoice held lanffident 

NJd-Staie V. Monia, 406 P.2d 349, 73 N.M. 473. 
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14. U.S.—wnnan V. Iberville Parish School Bd, 
D.CLn, 273 F.Snpp. 542. 

NcO-Payne v. Okbe, 207 N.W.2d 386, 190 Ndx 268. 
ErUeMeofTioiitioi 

(3) Other statements. 

U5.-U5. V. Greyhound Corm CA.DL, 508 F.2d 529. 
CsL—Bone v. Superior Court for Los Angdes County, 
54 CaLRptr. 406, 243 CA.2d 972. 

Erldeaee held saffidek 
U.S.—Crane v. Gat Screw Ham PW' CA-DL, 367 
FJd 771, cert. den. 87 S.a 1029,386 U.S. 939, 18 
LEd2d 108-U.S. v. Greyhound Coip.. CAJL, 
508 F.2d 529. 

Ala.-Ex parte Abemranbie, 172 So,2d 43, 277 Ala. 
479. 

Ind-Thoma v. Wodlen, 266 N£.2d 2a 253 Ind 611 
NJ.-McAUister v. McAUiater, 231 AJd 394, 93 NJ. 
Super. 426. 

N.Y.-McGormick v. Alearod 453 N£2d 508. 59 
N.Y Jd 574,466 N.YA2d 279. 

Oidona V. Perez, 280 N.Y.S.2d 913, 28 A.D.2d 
673. 

VL-Sooony MbbO GO Co. v. Northn Ofl Co.. 225 
A.2d 6a 126 Vt 16a 

Va^-Laiiig v. Com.. 137 S.£.2d 896, 205 Va. 311. 
EvUenee held iunfBdeat 
UE-Taylor v. Fmch, CAJUk, 423 F.2d 1277, cert, 
den. 91 S.a 123,400 05. 881,27 LEd2d 119- 
In re Joyce, CA-Tex.. 506 FJd 373. 
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Loid V Kelley, D-CMan., 240 FSupp. 167- 
U5 V. Rok, D.CN.Y., 243 RSupp, 496-ln le 
Dellinger. D.C1II., 370 F.Sup^ 1304, afid, CA.. 
302 F.2d 813, cert. den. 95 S.Q. 1425, 420 05. 
99a 43 LEdZd 671. 

MasL-Shaw v. Com., 238 N.E2d 876, 334 Mast. 383. 
Mich.-Peopie v. Matish. 184 N.WJd 915, 384 MicL 
568. 

N.Y.-Fetition of BkSc Wrecking & Lumber Co.. 249 
N.Y52d 686,42 MocJd 97a 
Utah-Fairfidd Itr. Cd v. White. 503 P5d 583, 28 
Otah 2d 414. 

Snbetantlil evidence raiaired 
CaL—Hickman V. Superitt Court Los Angdes Coun¬ 
ty, 43 CaLRptr. 721, 233 CA5d 664. 
DestmetloB of decHui haQoti 
Aik.-Whorton v. Gaspnid 399 S.W.2d 68a 240 Ark. 
325 

Disobedieiice or violathw not Aown 
Mass—Pultz V. Brennan. 303 N.E5d 128,1 MasiApp 
863. 

Md-Krtkeler v. Subuitu Gardena Nunety, Inc, 
App, 301 S.W.2d 831. 
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15. EvldeMe hdd snfSdeitt 
05.-Atias Onp. v. DeVillien. C.A.N.M, 447 F5d 
799, cert. den. 92 S.CL 939, 403 05. 933, 30 
LEd2d 809, TdL den. 92 S.a 1288, 403 05. 
1033, 31 L£d2d 491. 

Eridcwee hiM ImnfBdent to show inability to pay. 
III.—Fust Nat Bank ft Trust Cd of Evanston v. Desa- 
ro, 193 N.E2d 113, 43 m.App.2d 133. 
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19. NJ.—In re Bumu^ 310 A.3d 117.123 NJ5n- 
per.221. 

24i 05.—Walker v. Gty of Bummgliain. Ate, 87 
S.a 1824, 388 05, 307, 18 LEd2d 12ia nh. 
ded 88 S.a 12, 389 O.S. 894, 19 LEdld 202. 

05. V. Bukowski. CA.DL, 433 FJd 1094, cert, 
den. 91 S.a 874, 401 05. 911, 27 LEdJd 809. 
Idaho-MathisM v. Fdton, 408 P.2d 457,90 Idaho 87. 

25. Ark.—Damam V. Mobley, 515 S.W.2d 215, 257 
Ark. 216. 

26. 0.S,-05. V. Bukowski. CA.I11.. 435 F.2d 1094, 
cert den. 91 8.a 874,401 05. 911, 27 LEdZd 
809. 

27. 05.-05. V. Bukowski, CA.IIL, 435 F5d 1094, 
cert. den. 91 S.Ct 874, 401 05. 911, 27 LEd2d 
809. 
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28. Ga.-Moody V. State, 206&E2d 79,131 Gajkpix 
355. 

29. 05.-Jobnsonv.Missimippi.Miis.,91Eai778, 
403 05. 212, 29 LEd2d 423-Gropia v. LaSe. 
Wis, 92 ECL 582,404 05.496, 30 LEd2d 631 

Ahu-Lovdady v. Lovdady. 206 Sd2d 886, 281 Ah. 
641 

Aiiz.—Rogers v. Superior Court In and Pur nma 
County, 410 Pld 674, 2 ArizApp, 556. 

CteL—Lund v. Superior Court of Orange County, 39 
CaLRptr. 891, 394 Pld 707, 61 Cld 698. 

In r« Knragozian. 118 CaLRptr. 793, 44 CA.3d 
516, 

D.C-In rt Andenon, D.C, 306 F.Supp, 711 
Fh.-Knthen v. State, App., 310 Sold 381. 
DL-Peopie v. Staffixd, 255 N.Eld 17, 118 DLAppld 
4S3-Abbott V. Abbott, 262 N.Eld SOI 129 IlL 
App.2d 96-Peopk v. Afananza. 323 N£ld 447, 
25 inApp.3d 860. 

Ky.—Miner v. Yeltiner, 481 EW.2d 31 
Midt-^kard of Ed for School Dkt of of Detroit 
V. Detroit Federation of Teadiets CDFI), Lood 231 
of Arn. FUeration oTTcadias ard AHrCIO, 223 
N.W.2d 23, 55 MiclLApp. 499. 

Miim.-CJ5. died In Kopp v. Hopp, 156 N.Wld 211 
217, 279MimL ITE 
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N.Y,-Zeitaiini v Zetouni. 370 NY.Sld 19, 48 
A.D.2d Wl. 

N.C—Teague v Teague, 146 S.L:d S7, 266 NC J20. 
Ohlo-Pet«s V. Petets, 183 N E2d 431, 113 Ohm App. 
443. 

Pa.—Cbm. ex «1 Magazmer v Magaaner, 233 A.M 
263, 434 Pa. 1-Com. v. Mayberry, 327 A.2d 86. 
4S9PI.91 

Vl.-Lttn«e V. Lunnie, 243 A.2d 795. 127 Vt. 207 
Wyo.—Spnggs v Pioneer Carisaa Gold Mines, Inc., 378 
P.2d 238, cert den. 84 S.Ct 117, 375 U.S. 835, 11 
LEdJd 82. Kh. den. 84set. 334, 375 US 936,11 
LEd.2d 268. 

(^^Mfftnnlty to testify and cr(H»>ex«aiine wit* 
tusses not snffleleBt 

IlL-Peciple V. Jashunsky. 282 N.E2d 1, SI ni.2d 220, 
cert. den. 93 S.Q 332, 409 U.S. 989, 34 LEd.2d 
256, and 93 &Q. 333. 404 US. 984, 34 LEd.2d 
249. 

ProceediitgB not in comirilaBoe with basic re- 
qnraneots 

Mast.—Sebod Committee of New Bedford v. Olouhy, 
271 N.E.3d 633, 360 Mass. 109. 

Lapse tine between condnet and sentmdiig 
N.C.-In n Edison, 190 S.E2d 233, 15 N.CApp. 354. 
Mere saserttoa of iasne faraffideiit under local 
tedenlnile 

UJS.—U.S. V. InternatHMal Business Machines Corp., 
D.CN.Y, 60 F.R.D. 658, app. dian., CA.. 493 
FJd 112, app. dism., cert den. 94 S Ct. 2378, 416 
UA 976,40 LEdJd 756, cert, den, 94 S.Q. 2409, 
416 U.& 995, 40 LEd.2d 774. 

Not allowing atttnn^ to be beard Jndieial error 
N.Y.-Sieriip v. Fionegaa, 354 N.Y.S.2d 353, 77 
Mi8c.2d 633, alM. 363 N.Y.&2d 1016, 47 A D.2d 
603. 

Inanflldent notloe 

Tex.—Blackmon v, Blackmon, Gv.App., 329 S.W2d 
374. 

Even where defendant admits darge, etc. 

(1) On other hood, it has been held hearing unneoes- 
soiy ibr chat contempt when acU admitted. 
N.Y.-Giny v. Garry, 467 N.Y.SJd 173, 121 MHC.2d 
81. 
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29i. U.&-Rhodes v. Houston, D.CNeb.. 202 
F&ipp. 62f and., CA.. 309 F2d 939, cert den. 
83 S.Ct 724, 372 U.S 909, 9 LEd.2d 719, cert, 
den. 86 S.a 1282, 383 U.S. 971,16 LEd.2d 311, 
motha den., D.C, 238 RSupp. 546. 

Ak-Nieboh v. Nidiols. 238 Sa2d 186^ 46 Ala.App. 

67, cert den. Gv., 238 So.2d 190, 286 Ah. 156 
CaL—Arthur v. Superkv Court of Los Angehs County, 
42 CaLRptr. 441, 398 P.2d 777, 62 C2d 404. 
Fin—State a reL Laramie v. Boggs, App., 131 So,2d 
4S6-la lateren oTSJLTh App., 180 So.2d 374- 
State ex reL Brocato v. Purdy, App., 231 SoJd 309. 
Ga^Mbody v. State, 206 S.E2d 79, 131 GnApp. 335. 
nL-Peopie V. Makfc, 302 N.&2d 393, 14 IlLAppSd 
316-PBOple V. Image Theatm^ Inc, 310' N.E.2d 
658. 18 DUppSd 99A 

Md-Roil V. StalCi App.. 288 A.2d 60S, 15 Md App. 
31, affiL h part mod. in part on oth. grds. 298 
A.2d 867, 267 Md. 714, 69 ^L.R.3d 483. 

NJ.—In reCnton, 222 AJd 92.48 NJ. 9. 

N.Y.-Ii> re Hfldreth, 284 N.YA2d 755, 28 A.DJd 
29a 

Or.-Taylor v. Gladden. 377 PJd 14. 232 Or. 599. 
Vt-WaOcer v. Walker. 192 A.2d 46a 123 Vt 430-Al- 
ten V. Smith. 237 A.2d 354, 126 Vt. 546. . 

EaOnre to appear in court at anointed time 
Colo.—Harllam v. District Court In and For Secrnid 
Judidal Dist, 495 P.2d 539, 178 Cola 118 

However, the Supreme Court has 
held that b^ore on officer of the court 
is finally adjudicated in contempt for 
direct contempt he should have reason¬ 


able notice of the specific charges, as 
discussed supra § 77, and an opportu* 
nity to be heard in his own behalf.^’* 
29,6. Attorney 

U.S.-TayIor V. Hayes. Pa., 94S.Ct 2697,418 U.S. 488, 
41 L.Ed2d 897. 

U.S. V. Lumumba, C.A.N.Y.. 741 F.2d II on 
rrmand 398 RSupp. 209 and 603 F.Supp. 913. 
29,10. O.C.-.Matter of Wijsins, App.. 339 A.2d 379. 
N.M.-8tJle V Morris, 406 PJd 349, 75 N.M. 475 
Indirect contempt 
(2) Other matters. 

Ill.-People V. Javans, 281 N.E2d 670 51 1020 296 
Mo.—Jafarian-Kerman v. Jo&rian-Kennan, A|^, 424 
S,W.il 333 
Duty on Ja^ 

Tenii.-Maycr v. Mayer. App., 532 S.W.2d 54v 
29.15 Me.-Alexafider V. Sharpe. 243 A,:d 279. 
30,5. Hearing required if nwotal responsibility 
of defendant in doubt 

Wyo.—Townes v. State, 502 P 2d 991, reh den. 304 
P.2d46. 

31. Cal.—Thome v. Municipal Court, Gty and Coun* 
r; of San Francisco, 46 Cal.Rptr. 749.237 CA.2d 
349. 

D C-In re Gates, App.. 248 A.2d 671. 

Fla.—State ex rd Laramie v. Br^ App., 131 Soi2d 
436. 

Ga.-Whice v. State, 123 S.R2d 239,103 GaApp. 616, 
revd. on oth. grds 127 S.E2d 668, 218 Oa. 290 
conf. to 128 S.L2d 360, 106 QaApp 744. 
Ill.-Kenwick v. Kenwiek, Aiqi.. 190 N.E2d 486, 41 
ni.App.2d 108—People ex rel. Slater v. Mason, 190 
N.E2d 494, 41 llLApp.2d 272-Peopte v. Makk. 
302 N E2d 393, 14 Ill..l^^.3d 316. 

Me.—Alexander v Sharpe. 243 A.2d 279 
N.Y.-People V Zwag, 300 N.YE2d "65l. 32 A.D.2d 
369. 

N.C-In re Willitras. 152 EE2d 317. 269 N.C. 68, 
cert den. 87 RQ. 2137, 388 US. 918,18 LEdJd 
1361 

No right to eonnsel 
D C-!d re Ellis, App., 264 A.2d 300. 

OkL—Brown v. State, G., 677 P.2d 1089. 
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32. Md.-McMilhn v. State. 265 A.2d 453, 258 Md. 
147. 

N.Y.-Bemian v. Loremady Realty Cbip., 297 N.Y. 
S2d 829, 31 A.D.2d 899. 

Stotito goreming flnes 

N.Y.-McDonnea v. Frawley, 257 N.YE2d 689, 23 
A.DId 729. 

Limitation of rale 

NJ.-In re Caiton, 222 A.2d 9148 NJ. 9. 

32i. UR-Panico v. Ui, N.Y., 84 RCt 19. 375 
U.R 29, 11 LEd.2d 1. 

Simimary onortunity to be beard adequate 

OfcL-Ingnm v. State, 630 P.2d 88R 

33. U R-Johoaon v: U.S.. CA.M]is., 344 F.2d 401- 
In re Kilgo, CA-MrU 484 P.2d 1215-Je8snp v. 
Ouk. CAPa., 490 P.2d 1068. 

In re Oetmann, 262 RSupp. 707, affd. U.R v. 
Oennann, D.CN.Y., 370 F.2d 1019. 

Cttio-ln re NeET, 254 N.E2d 25.20 (Aio App.2d 213, 
52 A.LRJd 970 
Party held r e pres e nted 
(2) Other instances. 

Fh.-McDaniel v. State, 213 So.2d 303. 
EffectiTe re p rei en t at ioB act denied 
Md-Smoige v. Sute, 308 A.2d 70L 19 MtLApp. 1. 
NJ.-State V. Oooaaht, 341 A.2d 6H 134 NJ.SupeT. 
471 

Right indigent 

N.Y.-Rudd V. Rudd, 356 Nnfi.2d 136,43 AJ>.2d 21 
Wash.-Tetro v. Tetro, 344 PId 17, 86 Wash Jd 231 
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GvU contempt 

Mich.-Sword V. Sword. 229 N.W.2d 907, 59 Mich. 
App. 730 ana 249 N W.2d 88, 399 Mich. 367. 

Not entided to counsel 

Fla.—Saunders v. State, App., 319 Sa2d 118, cert 
discharged Sup., 344 So.2d 367. 

Court's Mure to raise bsne of inaldlity to 
employ counsel not error 
N.C—Daugherty v Daugherty, 302 S.E2d 664, 62 
N.CApp. 318. 

Action in nature of coatempt 

Mont—Lilientbal v. District Court of Sixteenth Judida! 

Dist, Rosebud County, 6SO P.2d 779. 
Constitiitioiial right to closing argument if in¬ 
carcerated for ciril contempt 
Md.-Lee v. State, 468 A 2d 636, 36 MdApp. 613. 
35 T«!x.-Ex parte Hart, GvApp, 320 RW.2d 952. 

The propriety of actions taken by 
courts in contempt proceedings have 
been adjudicated."* 

36i. Directing state’s attorney to write letter 
held improper 

ni.-People V Bennett 281 N.W.2d 664, 31 1024 281 

37. Iowa—Knox v. Municipal Court of Gty of Des 
Momes, Polk County. 185 N.W.2d 705-Knox v. 
Harrison, 185 N.W.2d 718—Rhem v. Municipal 
Court of Gty of Da Moines, Polk County, 185 
N.W.2d 724. 

Mass.—Milano v. Hingham Sportswear Co., liie., 318 
N.E2d 827, 366 Masi. 37R 
Actitm held waiver 
(2) Other acts or conduct 
U.R-Yata v. U.R. CA.Knn., 316 F.2d 718. 

Waiver not riiown 

U.R—Waas v. Burr, CAAriz., 484 F 2d 973, cert. den. 

94 RCt 924, 414 U.R 1161, 39 LEd.2d US 
Mich.-PMnicd v. Petrued, 192 N.WJd 53135 Mich. 
App. 411 

Tenn.-Mayer v. Mayer, App., 532 RW.2d 54. 

373. U.R-U.S. V. Stcroman, CA.01iio, 413 PJU 
1163, cert den. 90 RG- 903, 397 U.R 907, 25 
LEd.2d 88. reh. den. 90 RG 1319. 397 U.R 
1081, 23 LEdOd 819-U.S. v. Dinncen, CA 
Cola, 463 R2d 1036. 

In re Germann, 262 FSupp. 707, affd,, CA., 370 
F.2d 1019. 

Ariz^-State v. Betts, 406 P.2d 229, 2 Ariz./^ 27. 
Action hdd not waiver 

Ohio-In re Neff, 234 N.E2d 25, 20 Ohio App.2d 213, 
32 AX.R.3d 970 

38. Cal.—Cnttenden v. Superior Court of San Diego 
County. 36 CiLRptr. 903, 223 CA.2d 101. 
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41. No ri^t to preUndnaiy hearing 
Pa.-apdla V. GpoUt. 398 A2d 1053, 264 IhuSuper. 

53. 

42. Or.-State v. O'Malley, 433 P2d 811 248 Or. 
601, on remand, 461 P.2d 831 1 Or.App. 239, 
revd. on oth. grds., 469 P.2d 36, 235 Or. 544. 

42i. US.-U.R V. Tempk. CAN.C, 349 R2d 116. 
Hearing held fUr 

US.-In re Dellinger, CA.IIL, 502 F2d 813, cert. dan. 
93 RG 1425, 420 US. 990 43 LEd.2d 671- 
HoweU V. Jones, CATex, 516 R2d 53. reh. den. 
321 F.2d 815, cert den. 96 Ra 1116, 424 U.S 
916, 47 LEd.2d 321, rdu den, 96 RCt 1687, 425 
US.943,48 UE(L2dl89. 

Petition of Curtii, D.CMa. 240 RSopp. 475, 

■ .ifli, CA.. 362 FJd 999. Cert. den. 87 RCt 857, 
two eases, 386 U.R 91A 17 LEd2d 787, reh. den. 
87 RQ. 1160 two cases, 386 U.R 978,18 LEd.2d 
140, reh. den. 87 RCt 2072, 387 U.R 949, 18 
LEd.2d 1341. 
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Neceaity of MUthy kearing 

U.S.—ex id. De Steftno v. Woods, CJV.II1., 382 
F.2d 557. sffiL 88 act 2093, 392 U.a 631, 20 
LEd.2d 13(». reh. den. 89 aCt 67, 393 U.S. 898. 
21 LE(L2d 185. 

Regmfcg not ludSBir w pardil 

U.a-U5. V. Bokovski. CA.I11, 435 F.2d 1094, cert 
den. 91 aa 874,401 UA 911, 27 LEd.2d 809- 
In le Dellinger, CA-IIL, 502 F.2d 813, cert den. 95 
act 1425, 430 U.a 990, 43 LEd.2d 671. 
AnistaBce of coaad 

UA—In re Onnd Jury Pioceedtngi. CA.Hawui, 468 
F.2d 1368. 

Alaslu-Stite V. Browder, 486 P.2d 925. 

Speedy trial 

Fk-^rinson v. State, 269 So.2d 373. 

A tt endance of tdSdal court repiater required 

Tex.—Ducoff V. DdcoA; av.App., 523 aW.2d 264. 

Flill eridentiaiy hearing 

N.Yr-ftnao v. Bruno, 375 N.Y.a2d 442, 50 A.D.2d 
701. 


44. No ooudtatlonal ri^ to coansel 
BL-Feople V. Collins, 373 N.E.2d ISO, 15 IILDec. 404, 
57 lILApp.3d 934—Fertile v. Rodriguez, 414 
N.E.2d 1202, 47 DLDerx 86, 91 ni.App.3d 626. 
44.5. Wyo—Badley v. Gty of mimifain, 440 P.2d 
516. 


44.10, Power to be exerdsed prudently 
IR-Feofile v. Toomin, 310 N.E.ld 767, 18 IILApp.3d 
824, 

44JS. N.Y^-Cudaniv. Perez, 280 N.Y.a2d 913,28 
AD.2d 673. 


Pklae teetiBMwy 

(2) Psu-Com. V. Huto. 168 AJd 761, 195 Pa.Saper. 
8, tramt to 185 AJd 586,409 Pa. 163. 

45. Moat-Niewodmer v. Distilct Court of Four¬ 
teenth Judicial Ditt In and For Meagher County, 
381 PJd 464, 142 Mont 1. 

47. Mothn for aefcranee nntiBidy 
U.a-UA. V. Dhueen. CACblo., 463 F.2d 1036. 

5L Two daya hdd snfUcieBt 
UA.-Fbid V. Boeger, D.CMo., 236 F.Supp, 831, afU.. 
CA., 362 F.2d 999, cert den. 87 aa 857, two 
cases, 386 UA. 914, 17 LEdJd 787, reh. den. 87 
aa 1160,386 UA 97a 18 LEdJd 140, reh. den. 
87 aa 2072, 387 UA 949. 18 LEd.2d 1341. 
Fk-Didbertv. State, App., 199 SoJd 28a afid.. Sup., 
201So.2d 726. 
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51.5. UA.-U.a V. Fhch. CACal, 472 F.2d 54a 
oert den. 93 aa 3003.412 U5.954.37 LEdJd 
1007. 

Plu-Coin. V. Bdbea, 282 AJd 244 445 Pa. 161. 

5S. N.Y.-Peop)e v. TonUi 304 N.YA2d 711, 33 
AJ3.2d43. 

CoafUdiHg efidHce 

Ga^-Mathewi v. Mathews, 149 aE2d 664 222 Ga. 
311. 

Denial not aban of diiention 

Ua-Donovan v, Mazzok CA.CaL, 716 F.2d 1224 
oert deo. 104 aa 704 464 UA 1044 79 LEd.2d 
169. 

59. NJ.--MeAl]iner V. MoAlfoter, 231 A.2d 394 95 
NJAaper.424 

Xiae for cauel to prepare 

ajOtherantten. 

nL-Feople v. StoOu, 201 N.E.2d 97, 31 DLld 154 
oert den. 85 aa 894 380 UB. 912. 13 LEdld 
791 

6L Flar-Aadky v. Stue, App. 1 Diet. 420 So.2d 
417. 

PweMceaigybefolnntaiyorpnnnanttoaireit 

Fk-Ortyle v. CSilyk App. I Diit. 438 So.2d 176. 


64w5. IU.-People v. Staffonl, 255 N.E2d 17, I IS 
aApp.2d 453. 

64,10. UL-People v. Stafford, 255 N.E2d 17. 118 
nLApp.2d 453. 

Iowa—Knox v. Municipal Conit of Oty of Des Moines, 
Polk County, 185 N‘.W.2d 70S. 

N.Y.—State Uiuvereity of New York v. Denton, 316 
N.Y.a2d 297, 35 A.D.2d 174 
Ohio-ln re Neff. 2S4 N.E:M 25,20 Ohio App.2d 213, 
52 A.LE3d 97a 
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65J. ni.-People v. Stafford, 255 N.E2d 17, 118 
ni.App.2d 453. 

66. N.Y.-State University of New York v. Denton, 
316 N.Y.a2d 297, 35 A.D,2d 174 

67. S.C-State v. Johnson, 152 aE2d 669, 249 S.C. 

1 . 

70. Proceeding error in absoce of ndimtary 
waiver 

Cal.-Fence v. Superior Court for Orange aunty, 4 
Dist, 196 Cel Rptr 297, 148 CA.3d 915 
Tex.-Ex parte Ditmer, App. 14 Dist., 660 aw.2d 144. 

71. U.S.-In re Ddlinger, C.A.IU.. 502 F.2d 813, cert, 
den. 95 aa 1423.420 UE 990,43 LEd.2d 671. 

OL-Peopte v. Brigham, 198 N.E3d 104 47 llUpp.2d 
444, 

71 UL-People v. Stafford, 235 NE.2d 17, 118 DL 
AppJd 453. 

Evidence outside oi evait giving riie to charge 

D.C-U.a V. Meyer. D.C., 346 FAupp. 973. 

73. Trial coarPi ex parte investigatioiu hdd 
not toproper 

CaL-ln re Katpf, 88 Cal.R|itr. 895, 10 CA.3d 355. 

74. EL—Town of Lincoln v. aunioyer, 232 Aid 
124 102 EL 512. 

743. Elr-Town of Lincota v. Coumoyer, 232 A..2d 
124 102 EL 511 

Tenn.—Rohinson v. Air Dnnlics Ea^neeiing a, 377 
aW.2d904 214Tenn.30. 

75. Fk-Kiatbeov. State. App., 310 Sa2d381-Mc- 
Donald v. State, App^ 321 Sa2d 453, revd. on 
otL gnk 345 Sa2d 755. 
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903. Hdd not abnse of discretion 
UE-U.a V. BukowsU, CA.nL, 435 F.2d 1094 cat. 
den. 91 aCt. 874 401 UE 911, 27 LEd.2d 809. 

80.15. Inatrnctioiis held proper 
U.a-U.a V. Bukowiki, CA.IE, 435 F.2d 1094 cert, 
den. 91 act. 874 401 UE 911, 27 LEdid 809. 

Initmctlon iwop^ refused 
U.a-UE V. Bukowski, CAJIL, 435 Fid 1094 tat. 
den. 91 aa 874 401 U.a 911, 27 LEdid 809. 

81. U.a-U.a V. Bukowsld, CA.I1L, 435 Fid 1094 
cert. den. 91 aa 874 401 UE 911, 27 LEdid 
809. 

Ky.-AIben v. Townes, 532 aw.2d 443. 
I n terpratstion <rf writtea agrcemeirt 
Ga.-Fau] V. Paid, 219 aE2d 736, 235 Oa. 381 app. 
after remand 223 SEid 45, 236 Oa. 691 

82. Detmniaafloa irf tratfa where teatbnony 
coaflidiag 

Fk—Stiawder v. State, App., 170 Soid 327. 
laaUUty to comply vritk order 
Wk-In re Adams Rib, be.. 159 N.W.2d 643, 39 
Wk2d 741. 

83. Credihilityofwitaeesei 
(2) Other statements. 

Wk-In re Adams Rib, Inc, 159 N.W.2d 643, 39 
Wk2d 741. 

Defendants awareneai of acts as omtenMitaoos 
UE-UE V. Seak CA-DL, 461 Fid 345. 
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86. Reference not required 

(2) Other statements. 

Ark.-Davi8 v. Merritt. 480 S.W.2d 924 232 Art 659. 
N.Y.-Katz V. Murtagh, 269 N.E2d 816, 28 N.Y.2d 
234, 321 N.YE2d 104 

(3) Issue of fact wanantmg refaenee not taited. 
N.Y.—Frigidaire Division, General Moton Coip. v. 

Sunset ^rpliance Stores, Inc, 359 N.YSid 789, 
46 A.D.2d 616. 

§ 85(4). -Determination 
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95E0. CaL—People v. Superior Court ftir Los Ang^ 
les County, 48 CaLRptr. 445, 239 CA.2d 99. 
Mmn.-Hopp v. Hopp, 156 N.W.2d 211 279 Mbm. 
170 

Wide latitiide 

U.a—Nednrs, be. v. Long Bar Grinding, Inc., CA. 
CaL. 438 F.2d 47. 

No error In denyh^ motioo to diamha 
Ga.—Brown v. White, 178 S.E2d 757, 122 GaApp. 
771. 

Contan^ proper for fidadary*8 follnre to post 
ordered bond 

UE-Donovan v. Mazzok CA.CaL, 716 F.2d 1226, 
cert. den. 104 Ea 704 464 U.S. 1040,79 LEd.2d 
169. 
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95.55. Civil or criminal coBtempt 

(2) Other statements. 

U.E-CIiett V. Hammonds, CA.Tex, 305 F.2d 365. 

96. Oa.-MeNealv.McNanL213SJEid84S,233Ga. 
836. 

Ky.—Gty of Covingtta v. Sanitation Dist N& 1 of 
Campbdl; and Kenton aunties, 459 EWid 85. 
Mi«.-Ladner v. Ladner. 206 Soid 62a 
NebL-Kasparek v. May, 119 N.Wid 311 174 Neb. 
732-Kasparek v. May, 136 N.Wid 144 182 Neb. 
581 

Ohio-State ex reL Rose v. Ryan, 200 N.E2d 668, 119 
Ohio App. 363 

Fkis not occniriiig in presence of court hdd 
not properly considered 
UL-People v. Thor, 286 N.E2d 769,6 IlLAp|>.3d 1043. 
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97. IQ.-Eberle v. Greene, 217 N.E2d 4 71 UL 
App.2d 83. 

NJ.-ln re Buduer, 236 A2d 591 30 NJ. 501. 

97E NJ^Lusaidi V. Curtia Point Property Ownen 
Aas'n. 330 Aid 241 138 NJEiper. 44 app. afta 
remand 430 E2d 881, 86 NJ. 217,18 AXE. 4th 
558. 

9a UL-Walih V. Outh, 199 NJEid 421 50 DL 

Appid4a 

Neb.-Kaspank v. May, 119 N.Wid 311 174 Nek 
731 
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3. Vagneneaa of order no defonse 

Vt-Socony MobQ Oil a v. Northern OU Co, 225 
Aid 6a 126 Vt 160. 

4. U.a—Morgan v. Kerrigan, CAMass, 309 Fid 
611 

Vt-5ocoay MohU Oil a v. Northern OO Co, 225 
Aid 6a 126 Vt 16a 

4X0. Wk-Foregger v. Focegger, 164 N.W.2d 224 
40Wisid631 

4X5. UE-UE V. Conao B datad PFodsctloai, be, 
D.CCaL 326 Fiupp. 603. 

4X0. UE-CKett V. Hammouds, CA-Tex, 305 Fid 
363. 
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Pag* 241 

Bicko V, Locil 281, United Broth of Carpenters 
and Jomcrs of America. DCNY, 308 RSupp. 
172, afU., CA, 438 F.3d 170, cert. den. 92 S.O. 
lia 404U.& 8Sg, 3C L.Ed.:d H 

§ 85(5). — Findings and Verdict 
page 242 

6L U.S^Wei8s V. Burr, CA-Anz., 484 F.2d 973, cert, 
den. 94 S.Ct. 92A 414 U.& 1161, 39 LEd.2d 115 

Cal.—Petitioii of Mudni, 29 CaLRptr. 796,213 CA2d 
34, 

aa.-B|]nKfl V. State, 244 S.E2d 636, 145 Ga.App. 720. 

ni-People V. DeStefimo, 212 N.E2d 368. 64 ilL 
AppL2d 368, cert. den. 87 S.a SH 383 U.S. 989, 
17 LEd.2d 430-Hymes v. Johnson, 244 N.E2d 
400. 104 DLAppJd 217. 

MhuL—Zkman v. Zieman. 121 N.W.2d Tl, 265 Minn. 
190-CJ.8L died in Hopp v. Hopp, 1S6 N.W.2d 
212,217, 279 Mian. ITa 

NX^-^tate V. Verbal, 254 S.L2d 794, 41 N.CApp. 
30& 

S-C-Edwaids V. Edwards, 176 S£.2d 123, 234 S.C. 
466. 

Utab-Pmien v. Tajdor. 378 P2d 319, 14 Utah 2d 
IIS-CJJS. died in Ndbon >. Oennett, 430 P2d 
93. 93, 22 Utah 2d 166. 

Wak—State v. Mecca Twin Theater & Film Exchange, 
Inc., 307 P2d 1163. 82 Wash.2d 87. 

PnpMe aad nrtiva 

Aliia^Weaver V. Superior Oouit, Third Jodidal Dist, 
S72P.2d 423. 

N.C-OoinD V. Gotrdl, 141 S£.2d 794, 264 N.C 
403-Maiiiiey v. Mauncy, 130 S.E2d 391.268 N.C 
234. 

Record « part crtatinal coBtaopt certificate 

UA-UA V. Sdiifier, CA-Tenn, 351 F.2d 91. cert, 
den. 86 S.a 1914, 384 VA 1003, 16 LE(L2d 
1017, tdL den. 87 S.Ct. 12, 383 U,S. 890, 17 
l.Ed.2d 121. 

Iniie&t 

U.&-Ui. V. Seale; CAJD., 461 F.2d 34S. 

Not appikabla to modou 

Gtr-Liqx) V, Long, 243 S£Jd 73, 143 GaApp. ^6 l 

7. Golo^Boaid of Water Wobs of Pueblo V. Pueblo 
Water Woiki Emp. Local 1043 American Federar 
tion of-State, 386 F.2d 18, 196 Cola 308. 
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9. U&—Bersen v. Bergen, CA.ViE]^ lalanda, 439 
F.2dl008. 

WSliuni V. IberriBe Pariah School Bd.. aCLo. 
273 FJopp. 541 

AiiE.-EIIiiea v. Mummert. 459 P.2d 306, 103 Ariz. 46. 

CkL-Pedtion of Maneini, 29 CiLRptr. 796.215 CA.2d 
34, 

Oar-Edwaida v. Edwanb, 160 SA.2A 83% 224 Ga. 
224, 

Mait.--Jalm BUh ft Ga V. Oiin., 202 NJEJd 

MasL 78. cert den. 83 S.a 134% 380 U.S. 977, 14 
LEd.3dZ71. 

NJ^-Hiibar Ttnk Stonge Oa v. De Angdis, 204 
AJd 13, 83 NJ,Super. 92. aflB. 214 AJd 1. 45 
NJ.S39. 

N.C-State v. Veibd. 234 S£2d 794, 41 N-CJ^pp, 
306l 

Fiidiii«i hdd proper or ndllcleiit 

(D’Other maitcn. 

hfo-Ruiey v. Gnylaiid. App., 367 &W.2d 682. 

OUo-State v. WDion, 285 N.E.2d 38. 30 Oino St.2d 
312. cert den.. 93 &CL 522. 409 U.S. 1047, 34 
LEd2d 499. 

Utah-Thonn v. Tbomai, 369 P.2d 1119. 

Vt,~SocGniy MobO OO Ca v. Nordieni OD Ca, 223 
A.2d 6% 126 VL 16% 

Fiadtag of wiBM, aid ddfbente rtobdoN not 
itqpM 

Wad^-Mathewm v. Primean, 393 P.2d 183, 64 
WnhJdW. 


Ffaidiitg of ability to comply with order not 
retjidred 

Vt.-Socuny Mobil Oil Ca v .Sorthem Oil Co., 223 
A.2d 60, 126 Vt. 16C. 

Particular flndiiigs construed 
Vt.-Socony Mobil OO Co. v Northern Oil Ca. 225 
A.2d 6% 126 Vt. 160. 

Finding as to eadi charge retpiired where more 
than (»e act of contempt charged 
Te*.-Ei parte Turner, Civ.App, 478 SW.2d 236. 
Finding of willAd disobedience 
Fla.—Hamm v. Hamra, App., 330 SoJd 538. 

La.—New Orhaiu Fire Flutters Aa'n Local 632 v. City 
of New (Means, App.. 260 Said 779, writ ref. 263 
Sa2d 787,262 La. 187, and 262 So2d 788,262 U 
19% writ ref 263 Sa2d 721,262 La. 452, offd 269 
So.2d 194, 263 La. 649. cert den. 93 S.a 1902, 
41! U.S.933,36 LEd2d39I 
Separate findings where two acts charged 
Ta.-Ei parte Stanford. <3v.App., 557 S.W.2d 346. 
Fiitdii^ hMuffidmit 

Ga.-Spniell v. Stale, 244 &E.3d 636,145 Ga.App. 720. 
N.Y.-Sickmen v. Goldstein. 398 N.Y.S.2d 333. 39 
A.D.2d 731. 

10.S. U.S.-^.S. V. Fidaniaa CA.Fh., 463 F.2d 755, 
cert. den. 93 S.Ct 34% 409 UA 1044,34 LEd.2d 
494. 

10.15. CaL—Petition rf Mancini, 29 Cal.Rptr. 796, 
215 CA2d 54. 

11J. N.Y.-McComiickv.AMirxid.453Ni2d 508. 
59 N.Y.2d 574, 466 N.YJ.2d 279. 

§ .86(1). Judgment or Order 

13. Fk—McKennon v. McKeonon, App., 312 Sa2d 
804 

ni -Pe(^ V. Tomashevsky, 273 N.E2d 398, 48 in.2d 
359. 

People V. Harper, 329 N.E2d 496, 28 nUpp,3d 
820 -(UjS. dted fai Stewart v. Stewart, 341 N.E2d 
136, 139, 33 nLApp.3d 236. 

Mont.—PhiUips v. Lcb^ 607 P.2d 561, 186 Mont. 
331. 

N.H.—Town of Nottingham v. Cedar Waters, Inc., 385 
A.2d 831,118 N.H. 281 

Pa.—Com. ex rd. Magazmer v. Magiziner. 233 A.2d 
263,434 Pa. 1. 

Tez.-Ez Parte Proike, OvApp, 575 S.W.2d 417. 
Utab-Powen v. Taylor. 378 P.2d 319,14 Uiah2d 118. 
W-Novo Indus. Cont v. NiaRu, 140 N.W2d 28% 
30 Wia.2(l 123. 

Appro^iate Jadgmeat 

(2) Other statements. 

CaL—Reiller v. Stgierior Court for Los Angdes County, 
114 Cal.Rptr. 356, 39 CA.3d 479. 

Jndgmdit held ctmtrary to law 

U.S.-Skinnar v. White, CA.Ala., 505 F.2d 685. 

Not mdered vtdd by mere irr^alarity 
Ga^-Sondla v. Gda 14i &Bid 193, 111 GaApp. 136. 
Finality of order 

UL—Kazubowski v. Kazubowild, 235 N.E2d 664, 93 
IIlAppJd 126, cert dm 89 EQ. 993, 393 U.E 
1117, 22 L.Ed.2d 121 
JudgBWrt held void 

Tot-Ez parte Tunier. CivApp,, 478 EW.2d 256. 
Order not one fin contempt 
N.Y.-People v. Bowens, 356 N.Y.&2d 31145 ADld 
681. 
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15J0. Cola—Eahdid v. Lanphere, 463 P.2d 457,170 
Cola 545. 

Kan.—Keiuicy v. Board of Ed. of Unified School Dto. 
Na 443, Fbid County, 504 P.2d 184 210 Kan. 
858. 

15.15. UA—Skinner v. White; CAAla., 505 F-2d 
685. 


A contempt order based on acts vio¬ 
lative of an original judgment or order 
becomes invalid simultaneously with a 
subsequent reversal of the original 
judgment or order.“-“ 

15J0. Tez.—Flowers v. Flowers, OvAw, 589 
S.W2d 746. 

§ 86(2). —— Time of Rendition 

1% U.a-In n Van Meter, CAIowa, 413 FJd 536. 
Mich.-^ailuiu v. Jaikmi, 162 N.WJd 325, 12 Mich. 
App. 115. 

17. U.S.—U.a V. Roux Labontories, Inc., D.CF1B., 
456 F.Supp. 973 

La.-Kidd V. CaldweU, 371 Sa2d 247. 

Delay does not impair validity of finding 
ni.-PeDple y. Wibou. 333 N.E2d 346, 31 IllApp.3d 
1067 

Contempt order enforceable after inanoceaiftil 
appeal 

Ind.—State ex rd. Crtunpaoker v. Lake Superior Court, 
Room Na Ona 386 NJB.2d 663, 270 Ind. 413. 
ISA. U.E-In re Oabome, CAGd.. 344 FAd 611. 
Dday until condnsioD of criminal trial 
UA-Taykr v. Hayes, Ky., 94 ECt 2697, 418 UE 
488, 41 LEdJd 897. 

Wei« V. Burr, CAAriz, 484 F.2d 973, cert, 
dea 94 ECt. 924, 414 UE 1161, 39 LEd.2d 113. 
CaL-PeopIe v. Fosaro. 96 CaLRptr. 368, 18 CAJd 
877, cert. den. 92 S.CL 2443, 407 U.E 912, 32 
LEd2d 686. 

BL-People V. DeStdano, 212 N.E2d 368, 64 HI 
App.2d 368, cert dea 87 EO. 394 385 U.E 989, 
17 L£d.2d 45% 

18J0. Tea-Ex parte Smith, Cr., 467 EWJd 411. 

18.15. UE-U.S.v.WateonCl]^)d School DbtNa 
24 CAAil, 446 FJM 933, ceit den. 92 Ra 
739,404 UE 1059, 30 LEdJd 747. 

§ 86(3). -Requisites and Validi¬ 

ty 

W245 

25. Fla.-Murphy V, Murphy, App., 370 Sa2d 403. 

app. after remand 378 So^ 27. 

Ga-Bnwn v. White, 178 EE2d 757, 122 OoApp. 
771. 

Md^Weaver v. State, 224 A.2d 684, 244 Md. 64% 
Written jndpunt retpdred 
(4) Other 8tetemei)ti. 

CaL-In re Rosen, App. 106 OaLRptr. 757. 31 CA3d 
71, 

m—People V. Brigham, 198 NJE2d 106,47 IILApp.2d 
444—People ex rd Woodward v. Oliver, 322 
N.E2d 24% 25 nLApp.3d 64 oert den. 96 ECt 
275, 423 UE 927,46 LJEd.2d 255. 

OkL—Hampton v. Hampton, 609 P.2d 772. 

Tn.-Ex parte Jacobs, App. 3 Djit, 636 EW.2d 2% 
Wyo-Badlcy v. City rf Sheridan, 440 PJd 514 
Fines for fotnre foUure to conply held improper 
N.Y.—Berman v. Locemady Realty Ooip.. 297 N.Y. 

E2d 829. 31 AD.2d m. 

Jodgment mflfdait 

DC^I^ Of Gregory, App., 387 F.2d 72% 

Form of aunmiry crateoipt order 
Hawaii—Applieatlon of State tor a Writ of Habeas 
Corpus Ad Pioiequendum ReNtun, 648 P.2d 1101, 
65 Haw. 119. 

245. Fk—HDson v. Hibon, App., 145 8a2d 557— 
Fbster V. Foster, App', 220 Sa2d 447. 

Whether criminal, dril, or both 

UE-Lewis V, SE Bonne, CAXa, 534 F.2d 1115, idi. 

dea 545 f.2d 1299, four cues. 

N.Y.-People ex id. Lohaos v. Lchaiia, 240 N.YE2d 
1021,19 AD.2d 549. ' 
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26iilO. CiL-Powen v. Sapcrior Gout of 
Oamtf, 61 dLKiitr. 433, 253 CJLU 617-In n 
JkHMl. 120 Ciiltptr. 914,47 CA.3d 879. 
n^-ftople V. Tlior, 286 NJ.2d 769,6 IILAj)p.3d 1045. 
bd^-Skobilek v. State, 388 N.EJd 1156^ 180 IndAppi 
2S3, cert. den. 100 &a 1085, 445 U.S. 906, 63 
LBdJdm. 

aa^-Cock V. Stale, Cr., 434 PJd 501. 

Tex^ pnte Proetor, 398 S.W2d 917. 

Ex pvte Hardy, CtvJ^, 531 S.W.2d 895-Ex 
parte Lee^ 568 S.W Jd 689. 

FiOm to iMe fMti cantUatbig 
Aik^obuon v. JotaHcn, 421 S.W.2d 605, 243 Ait 
656-Widiiier t. State, 422 S.WJd 881, 243 Ait 
951 

Omt oto ipedfle ndtotkn of beta ahown 

Fltr-State a reL Oarionky v. Eaitmouc, Apm 393 
Sold 567. 

37. Ak^^JS. dtad in Staith, v. Smith, (SvApp., 
365 So.2d 88, 92. 

Ait-Widmer v. State, 422 S.WJd 881,243 Ait 95Z 
Gd^ R Onolo, 74 GiLRptr. 865,450 PJd 241, 70 
C2d389. 

In re Gurov, 115 CeLRptr. 601,40 CA.3d 924. 
Mioa^-CJ& dtad la Hopp V. Hopp, 156 N.WJd 212, 
217,279 Mhm. m 

MpMitnU 

OkL-Oook V. States Gir., 434.PJd 501. 

ToL-In re Roberta, 584 8.WJd 925. 
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38. CaL-Povenv.SnperkirOaurtofSliaitaCoBnty, 
61 GaLRptr. 433, 253 CA2d 617-In re Jonei, 
120 GdRptr. 9K 47 CAJd 879. 

DGL-^Aihenft V. Aihcnft. App, 318 AJU 284. 

39. aa^-Daiioev.Stnitli, 155 S£2d 10b 223 01.328. 
La^WaD v. Wall, ^ipi, 225 So2d 47, app. after 

remand 230 SoJd 420. 

3IL Ky^-Loed Na 1667, Unted Anlo Woricen v. 

Kawneu Gm be;. 490 S.WJd 747. 

3U. UJy-U.S.T.Hii|iiey.C.AJ4.Y.,571FJdlll. 
Gd^ re Hare. 76 Cd.Rplr. 551, 271 CA.2d 210 
DL-Ftapk V. DdWhm, 212 N£2d 368, 64 IE 
Appld 368, oert dan. 87 SA 594, 385 U.S. 989, 
17LEd.2d43a 

lio^ re Randolph, App.. 474 S.WJd 36. 

Tn^ larte Lecb QvJkpp., 568 S.W.2d 689. 

3Ull Oa^-Oulerv. States 199 S£2d 925, 129 00. 
App. S36. 

ItLiSx parte Stanford, Qv.App, 557 S.W.2d 346. 

32. D.C^-nAilienft V. Aihereft, App., 318 A.2d 284. 
na^-Kraeier V. Statt Appi, 351 SoJd 47. 
nU-Hopvood V. Hopvood. 258 IiE2d 833, 122 DL 

Ap|k2d 484. 

Utah-Ndkon v. Dennett. 450 PJd 93. 22 Utah 3d 
166. 

Stapmto Jadgawt tor oKh oftooaa 
TkL-Ea paite Werau, GvJkppi. 496 &WJd 121. 

33. U3.-Ckfk V. Boynton, GJLAla.. 362 FJd 991 
KY^-Jkopkaa Id. Loham v. Lohaui, 240 N.Y.SJd 

1021,19AJUd549. 

38. pniUm 

(2) OdHr uatten. 

IlL-BartSMeHadthDirt.v.VDIa|earCaaeyville, 187 
N.E2d 5H 38 DLAppJd 438. 
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38Jl Cd^-Crittandcav.SiiperiuOonrterSaBDiep 
Gkmty. 36 GaLRptr. 903.225 CJL2d lOl-^AppU- 
edfon of Lm. 78 GaLRptr. 83. 273 CAJd 135. 
Fla.-Spaneu v. Spencu, Ap^ 311 8a3d 821 
DU-Todd T. AibneUeb 272 N£2d 257, 1 DLAppJd 
32-AnieiKaa C^fanauid Go. v. Rofen, 314 
NJUd 679, 21 DLAppiSd 151 
MuL-nopp V. Hopp 156 N.Wld 211 279 Mina. 
1701 

Tei^ parte Proetor. 398 S.WJd 917-Ex paite 
RMi^,424S.WJd22(L 


39. Maa.-Yilta V. Praa. 227 N.Eld 743, 352 Mass. 
780. 

40J. Cd.—Crittemlenv. Superior Court of San Diego 
County, 36 GaLRptr. 903,225 C.A.2d 101-Noor- 
tboek V. Siqierior Court San Luis Obispo Coun< 
ty. 75 GaLRptr. 61. 269 CA.2d 60a 
^lJS. CiL—Kyne v. Euitice. 30 GaLRptr. 391, 215 
CAld 627. 

Tex-Ex parte Helk, Ov-App., 477 S.W.2d 379-Ex 
parte Hodge, GvApp., 611 S.W.2d 468. 

41.10. Bad faith 

W.Va.-Eastern Associated Cod Coip. v. Doe, 220 
S.Eld 671 159 W.Va. 20a 

Obvious typographical or clerical e^ 
rors do not void an order if the order is 
sufficiently clear and certain as to 
what conduct is contemptuous and 
what acts are necessary to purge the 
contempt*'“ 

41J5. Tex.-Ex parte Benitez. Tex., 590 S.W 2d 704. 
Ex parte HaU, Gv-A]^. 611 S.W.2d 459. 

§ 86(4).-Presence of Ac¬ 

cused 

pace24S 

43. Fla.-Caiiyle V. Carlyle. App. 1 Dist., 438 So.2d 
176. 

44, Slwviiig of presttce hdd soflkkBt 
QU-Feopte v. Brigham, 198 N.E2d 106,47 IlLAppu2d 

444. 

44iJ. D.C—Brotheriiood of Locomotive Hremen and 
Engiiieennen v. Bangor A A.R. Co., CA., 380 
F.2d 570,127 U.SApp.aC 23. cert den. 88 IQ. 
437, 389 U.a 327, 19 L.Ed.2d 560. 

§ 86(5).-Facts Constitut¬ 

ing Contempt 

48. Ala.-Haiioock v. BeU. 149 Sa2d 841 274 Ala. 
39a 

Oav-Roberts v. Roberts, 173 REZd 675.226 Oa. 203. 
Fa.—In re Novembu, 1975 Spedd Investigating Grand 
Juy. 379 A.2d 1313, 475 Pa. 123, cert den. 98 
&a 2274,436 U.S. 921 56 LEdJd 765. 

46i US^Tauber V. Cbidoit CA.Viigin Islands, 3» 
F.2d 843. 

Hawaii-State v. Scbutter, 588 P2d 421 60 Haw. 221. 
nU-People V. Baxter, 278 N£ld 777, 50 IlL2d 286. 
N.Y.-Kdlm V. Kotm. 251 N.YS.2d'781, 21 A.D.2d 
881. 

Tex.^Ex parte Hardy, GvApp., 531 &W.2d 895. 

NotataditoiT 

CaL-In re Oraasman, 101 GaLRptr. 176, 24 CA3d 
624. 

47. CaU-ln re HaDhua. 81 GaLRptr. 1, 459 Pld 
255, 71 CL2d 1179. 

Hawa&-Crow v. Crow, 414 PJd 81 49 Haw. 258. 
Md.-^ V. Lanrins A Co.. Inc. v. Prince George’s 
Oounty. 420 AJd 98146 MdApp. 548. 

MO.-EX Parte Brawn, S30&WJd 221 

CJ.S. cited in Ex parte Ryan, App., 607 S.WJd 
881 891. 

49. N.Y.-Koim v. Kohn, 251 N.YE2d 781, 21 
AJ>2d881. 

Dedmtion 

N.Y.-SclKtty V. Scfaettmi, 255 N.Y5.2d 949. 22 
ADJd961. 

SL Ui-Pletachv. President ofU.S,CA.N.Y., 434 
FJd 861, cert den. 91 S.a 2231 403 U.S. 921 
39LEd2d 698. 

Midi^ re Henry, 119 N.Wld 671, 369 MkL 347. 
Ma-b re Marrisge of Qchiert, App., 629 S.Wld 503. 
Mont^-Stete ex id. Shea v. District Court of Fourth 
Judicia] Dist In and For Lake County, 479 P.2d 
281,156 Mont 261 

Ohio-Etate V. Tieoa, App., 188 N.E.2d 301 
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Utah-State v. Odes, 576 Pld 871 

OnDy stidng nnderiyliig toeii at toe neori 
hailH mf Hfl tint 

Fk.-BanihiU v. State, App. 1 Dist, 438 SoJd 175. 
pi^ 249 

52. N.Y —Morris CmiMr Bowling Limited v. Crani> 
er. 327 N.Y.S.2d 901 38 AJ3.2d 774. 

53. Anx.—Weiss v. Superior Court of Pima Goonty, 
480 P2d 3, 106 Aiiz. 577. 

54. U.1-NJ.R.E V. DeS, CA.Oa., 309 FJd 867. 
Cd.—Thorne v. Municipal Court, GW and Conaty of 

San Fianciseo. 46 GaLRptr. 749,237 CA^ 249- 
Application of Jess, 91 GaLRptr. 71 11 CAJd 
819. 

Pla.-Miller v. State; App.. 305 So.2d 821 
aa.-Fl(iyd v. Floyd, 227 lE2d 651 247 Ga. SSI. 
DL-Peo^ V. Miller, 281 N.E2d 291 51 mJd 71 
Ind.-Skotnick v. State, 388 N.E2d 1151180 IndApp. 
251 cert. den. 100 lA 1085, 445 US. 901 63 
LEd.2d 323. 

lowa-De Patten v. Haiiiioo, 183 N.WJd 721 
Mt-Alexander v. Sharpe, 245 A.2d 279. 
MiL-Robinson v. State, 308 A2d 71119 MdApp. 21 
Mo.-Cuitis V. Tozer. App., 374 S.W.2d SS7-Ex pute 
Neal, App., 507 lW.2d 674. 

Ohio-b le Roberts, App., 185 N.E2d 451 affd. 191 
N.E.2d 811175 Ohio St 123. 

Or.—State ex id. ^lenoer v. Howe^ 576 PJd 1281 Or. 
599. 

Wash.—Moore v. Kitsap County Superiu Court, 610 
F.2d 927, 25 WashApp. 565. 

Slnlnle 

(2) Otha matters. 

CaL—Vaughn v. Municipal Court of Lot Angdes Jndi' 
dal DiSt, Appi, 60 GaLRptr. 371 252 CAOd 348, 
cea den. 89 EA 121 393 U.S. 851 21 LEdJd 
121 

Setorence to lecHd 

(3) Other statments. 

Ariz.—Golden v. Superior Court of OocUse Goudy, 
442 P.2d 361 8 AiixApp. 21 nh. do. 447 PJd 
561 8 ArizApp. 468. 

lE-People V. Baztar, 268 NJB.2d 231 130 DLAppJd 
nil, aflU. 278 N.E2d 777, 50 DUd 281 
Order held snffldmit 

(1) Ga.-Boatrigbt v. State, 128 EE2d 559. 106 
Gs.App. 801. 

HL-Pecple V. Baxter, 268 N£.2d 251 130 IIlApp.2d 
nil, afld., 278 NEJd 777, 50 lUd 286l 
Iowa—Knox v. Mimidpal Court of (3ty of Des Moinea, 
Polk County, 185 N.WJd 70S. 

Okl.-Woody v. State ex id. Alien, A. 572 PJd 241. 

(4) DL-Feople ex id. Woodward v. Oliver, 322 
N.E2d 241 25 DLAppJd 61 oeit den. 96 1A 271 
423 U.S. 927, 46 L^2d 251 

Ordor hdd defectlTe 

CaL-b le Roaen, 106 GaLRptr. 757. 31 CAJd 71. 
Fla.-Moon v. State, App., 245 SoJd 881 
UL-Pet^ V. Mortis. 212 N.E2d 101, 64 IlLA|ipJd 
429. 

Ma—Ex parte HnS; Appn 516 EWJd 778. 
OkU-Wsd v. State. A.. 513 P.2d 351 
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U.E-UE V. Schrimsher, CA.Tex, 493 FJd 842. 
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UE-Gordon v. U.S., CA.Man.. 592 FJd 1211 cert, 
den. 99 SA 2011,441 U.S. 912,60 LEd.2d 38A 
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350 P.2d 841 

CaU-b re Gnolo, 74 GaLRptr. 865,450 PJd 241,70 
C2d 389-b re Buofcley, 110 GaLRptr. 121, 514 
P.2d 1201, 10 C3d 237, 68 ALJL3d 248, out 
den. 94 S.A 3202,418 U.E 91141 LBd.2d 1156. 
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31, alBL in part, mod. in part on otfa. grds. 298 A.2d 
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UR-UR V. Manh^ CA.Wash., 451 F.2d 372. 
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72. U.E-BeU v. Hongisto. CA,CnU 501 F.2d 346. 
cen. dciL 95 &Ct. 135i. 420 UA 961 43 LEd.2d 
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Cal —In « Jones. App., 120 CERptr. 914. 
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398. 
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§ 87. New Trial 
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Motitm imtiBdy 

Neb.-5tBte v. Rhodes, 222 N.WJd 837, 192 Ndx'537, 
cert. den. 93 S.Ct. 1409,420 U.S, 980. 43 LBdld 
662. 
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Pa.-CoiiL V. Maybeny, 327 AJd 86, 459 Pa. 91. 
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page 254 

9a Mo.-Ea parte Huff,316 awJd 778. 

Tex.—Ex parte Aita^ av.App., 463 S.WJd 29-Ex 
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Fla.—Moore v. State, Aj^, 243 Sa2d 88% 

Tex.—Ex Parte Banett, 600 $.WJd 251 
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90S. Teit—Ex parte Hawkins, QvApp., 345 awJd 

599. 

91 DL-Swwirt v. Stewart, 341 N.E2d 136, 33 m. 
App.3d 236. 
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page255 
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6. Tenn.—Rohinsaii v. Air Dnulies Eogineeiing Co., 
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Copy of Judgment u ctMunitiBart 
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241, 70 C.2d 389. 

20. Hawsai-Grew v. Gw, 414 PJd 81 49 Haw. 
258. 
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4L Fk—In Intent of S.LT, 180 So^ 374 . 
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A.D.2d63a 

483. Fit—Wallem v. Budaun. App, 168 Sold 
687-St«te ex rcL Piiria V. Boehanan. App., 168 
SoJdTM. 


ApidicabUitjr of statutory limitations to crbnl- 
lalt not drU, contempt 
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828. 

Ma-State v. Alexander, 257 A.2d 778, cert. den. 90 
S.a 930,397 U.S. 924,25 LEd.2d 104, reh. den. 
90 $.a 1233, 397 Ui. 1018, 25 LEd.2d 433. 

NJ.-IO re Jeney City Ed Ass’n, 2*^ A 2d 206, IIS 
N J.Super. 41 cert. den. 92 S.a 268.404 U.S. 948. 
30 IMld 265. 

N.ht—State ex reL Apodaca v. Our Cn^ of Memo¬ 
ries of N.M. Inc., (NSLX 392 P.2d 347, 74 N.M 
201 . 

N.Y.-In re HiUreih, 284 N.Y'.Sld 755, 28 A.D.2d 
29a 

(k.—Taylor' v. Gladden, 377 P,2d 14, 232 Or. 599. 

Utah—Department of Registration uf Dept, of Biraness 
Regnlatxn v. Stone, 587 P.2d 137. 

Wyo.-Honi v. District Coutt, Ninth Judicial Dk. 647 
Pld]368. 

StatrtM 7 Bwttrthwi liuippIkaMc 

ni-Ptople V. StoUar, 201 N.E2d 97, 31 UL2d 134, 
ceiL den. 83 S£t. 898, 380 UE 911 13 LEd.2d 
798. 

FfatteteMhtt 

D.C—Douglaaa v. First Nat. Realty Coip., CA., 543 
F.2d 894, 177 U5J^D.C 409. 

Ha^PuMyaU Theatre v. State, App., 355 Sold 829. 

(W^Miakovsky v. State ei reL Jones, Or., 586 P.2d 
1104. 

nrocedDnl nftgBtfda 

Mo^-Cbembd Fireprooiiiig Corp. v. ftondia, App., 
553 IWJd 7ia 

PBflUuBwt buipnpiifltt 

Oa^ re Sykes, 259 S£2d 213, 131 Oa.App. 233. 

No t^don to <leet Mitawe 

DL-PeopIt V. Lertnaom 394 N.£3d 309, 31 IILDe& 
307, 73 DLAniJd 429, cert den. 101 SCt. 327, 
449 UJS. 921 66 LEd.2d ZSS. 

GniddiM 

UJ.-U.S. V. Martinez, CA.U, 686 F.2d 331 

Put odKiadBct coHtdestd 

Oa.-In re Fndtt, 301 S.Eld 481,250 Qa. 836. 

Brood dtentioi 

DCr-Mmter of Neal App., 475 AJd m 

paae265 

93. Uj^S. V. Dicfciiison, CA.La., 465 F.2d 496, 
on remand, D.Ch 349 F.Svpp. 227, aflU. 476 P.2d 
373, oert dot 94 S.a 270, 414 U.S. 979, 38 
LEiL2d221 

Aladcn—Weaver v. Saperior Court, Thiid Judicial Dni., 
S72P.2d 425. 
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CaL-In re Ciraoio. 74 Cai-Rptr 865,450 P 2d 241, 70 
C2d389 

Fla.—In Interest of S. L T., App., 180 So.2d 374- 
Mims V. State, App., 259 SoJd 736. 

N Y.—Diamond v. Town of West Seneca, 326 N y.S.2d 
926, 68 Mnc.2d 170. 

N.D.-State v. Stokes, 243 N.W.2d 372. 

Utah-Powers v. Taylor. 378 P.2d 519,14 Utah 2d 118. 
Test os to charoeter of ptmuhnteftt 
N.D.-LePefa v. Snider. 240 N.WA1861 
(2) Other statements. 

U.S.-US. V. Work Wear Corp., CA.Ohia 602 F.2d 

iia 

N.M.—Internabonat Minerals & Chemicai Corp. v. Lo¬ 
cal 177, United &ane and ADied Products Work- 
era. 392 P.2d 343, 74 N.M. 195. 

Sn^ieiisioa of soteoce 

Art^ohnson v. Johnson. 421 S.W.2d 605, 243 ArL 
656 

Frabatian 

NJ -In re Buehier, 236 A.2d 591 50 NJ- 501. 

Qose scrutiny 

VL-RandaO v. Randall 282 A.2d 794, 129 Vt. 431 
iRjuncdre relld 

U.S.-Ui. V Oreyhound Coip.. D.CIU.. 370 Fiupp. 

881. affd., CA., 508 F.2d 329. 

Fine nuu&ttory 

Ga.-M and M Mars V. Jones, 199 S.E2d 617, 129 
Ga.Aiip. 389. 

Qyil ramtempt 

U.S.—U.S. ex rel. Kanawha Coal Opentorx Ass'n v. 

Miller, CA-W.Va., S40 F.2d 1213. 

Addhioiial flne 

PhL-Ponoci V. T & M Inv., Inc., App., 346 So.2d 62a 
Javenfle 

Minn.-In re R. L W.’i Welfare, 245 N.Wld 204,309 
Minn. 489. 

S.C-tn Interest of Danny M.. 334 S Eld 280. 
Reqidriiig cooounsd improper 
Fla.-Oiflbrd v. Payne. 432 So.2d 38. 

page 266 

93 J. nU-EstateoTShleasky, 364 N.E2d43(l7Ill. 

Dec. 269,49 lILAppJd 885. 

Mich^Maijak v. Murphy, 177 N.WJd 228, 72 Mich. 

An). 381 afCl 188 N.W.2d 539, 385 Midi. 2la 
N.Y.-In re Hildreth, 284 N.Yi.2d 755, 28 A.D.2d 
29a 

SentcBoei of coofinmnent vaeated 
U.S^E ex reL Robson v. Malone, CA.IIL. 412 Fid 
848. 

UncondKittial impTboament 
MasB.-ln re DeSaulnier, 279 N.E2d 287, 360 Masa. 
757. 

T«l-Ex parte Rogers, App. 7 DisL. 633 S.WJd 666. 

96. NJ.—Matter of FersiiTany-Tre^ Hilb Ed. Am'n, 
336 A.2d 394, 140 NJioper. 334, decision after 
remand 356 A.2d 429,140 NJ.Suiier. 420. 
Wis.-Stete V. Van Laaritwen, App, 279 N.Wld 488, 
90 Wi8.2d 67. 

96. UE-U.S. V. Sternman, CAOhio, 433 F.2d 913 
-UE V. R.L Polk k Co., CAMieh., 438 F.2d 
377. 

Dd-Pitts V. State, 421 A2d 901. 

FIi.-4Iardndck v. State, App^ 337 Sa2d 265. 

IlL—Feqile ex id. Kunee v, Hogan, 364 N.E2d 31 7 
OLDec. 63, 67 IU.3d 55. Oat den. 98 ECt. 751 
434UEia23,34 IJEd.2d771. 

Ky,-Mllkr v. Vettiner, 481 EWJd 31 
LB.-~aty of New Oileaas V. Police Ass’n of Louisiana, 
Teamsters Local Na 233, App., 371 Sa2d 638, 
writ dett, Sup^ 374 Sa2d 658. 

Mliin.-Pdefson v. Peterson, 153 K.W.3d 825. 278 
Minn. 275. 

Mo—Cheinictl Firejwofing Corp, v. Bronska, App., 
SS3 EW.2d 7]a 


N.Y.-JaiiM$ V. Powel 277 N.YE2d 961 52 Misc.2d 
1054, mod. on oth. grds. 298 N.Y.E2d 841 32 
A.D.2d 517 

Or.—State ex td. Or^ Sute Bar v. Lenske, 407 P.2d 
231 24] Or. 477, cert, dea 86 &Q. 1461 384 U.E 
943, 16 LEdid 541, reh dea 86 ECt. 1921 384 
UE. 1028, 16 LEd.2d 1047. 

Tex.-Ex parte Fiedler. Gv.App., 446 EWJd 69E 
Wyoi-^orn v. Dixtria Court, Ninth Judicial Diit, 647 
P.2d 1368. 

Rne as imposition in natare trf costa to rafan- 

NJ.-In re Carton, 222 A2d 9148 NJ. 9. 

CHld gaOty of contempt 
N.H.—Tliereta E v. Superintendent of Yoath Develop¬ 
ment Center. 489 A.2d 591 126 N.K S3. 

Statnte andioriziBg fire days imprisonmait 
Tex.-Ex porte Cox, Civj\pp., 479 S.W.2d 111 
Imprisoninoat tor past acta aath o riaed 
Dd.—City of Wilmingtoo v. General Teamsten Local 
Union 321 321 A.2d 123. 

"Good tiiBe*^ credit antborized 

Tex.-^ parte Rogers, App. 7 Dist, 633 EW.2d 666. 

97. FIa.-Viiiei V. Vnw. App, 357 Sold 241 

97 J. Conqiliance fines 

U.E—N.LR.B. V. J. F. Stevens A Co, Ina, CA, 563 
FJd 8, cert. den. 98 ECt 1241 434 US. 1064, 53 
LEd.2d 765. 

97.10. EL-City of Pawtucket v. Council No. 71 
AFSCME AFL-Cia Local 1011 353 A.2d 607, 
116 R.L 198. 

Limited to criminal coBtempt 

Ga.-8pnjel] V State, 250 EE2d 807,148GaApp.99. 

98. UE-In re Osborne, CA-Cal., 344 FJd 611- 
Phflipps V. U5, CAN.D., 457 F.2d 1313. 

Sueinaker v. K-Man, Inc., D.CTena, 294 
Fiopp. 260-U.E V. Local 804, Inteia Broth, of 
Teamsten, Chuffeors, Waiehausemen and H^ieis 
of America, D.CN.Y., 328 FJSupp. 1359. 
Criminal ooatmnpt 

Ui.—U.E ex id. Kanawha Coal Operators Ass’n v. 
Miller, CAW.Va., 540 F.2d 1213-Ui v. Restor, 
C.A.Pa, 679 F.2d 338. 

98i. U.E-U.S. V. DiOiriomo, CAMo, 548 F.2d 
252, 
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99Ji, Ma—Chemical nreproofing Corp. v. Bronska, 
App, 533 S.W.2d 710. 

99.10 Conn-^id of Ed. of Gty of Shdton v. 

Shdton Ed. Ass'll, 376 AJd 1081 173 Conn. 81. 
Ga.-Hapkin8 v. Hopldns, 257 EE2d 901244 Ga. 66. 
Mass-Town of Stow v. MarindU, 227 NJBJd 708,332 
Maas. 738. 

4. Fla.—State ex id. Saundeis v. Boyer, App., 166 
Sa2d 694-Miller v. State, App, 305 SoJd 826. 
CommltoMBt at hard labor probaUy erroneoas 
U4.-Rlwdes V. Meyer, D.CNeb, 225 F.Supp 81 
aflcL, CA, 334 F,2d 709, cert dea 83 S.CL 263, 
379 UE 915,13 LEdJd 186, motion dea, D.C, 
258 Fjapp. 546, affd. 418 F.2d 309, cert dea 90 
Ea 1382, 397 U.E I(M9, 23 L£d.2d 662.. 

6E. UE—Cliett V. Hammonds, CA.Tex, 305 F.2d 
■ 565—Lance v. Piummer, C A.FhL, 353 F.2d 583, 
cert dea 86 Sta 1381 1445, 384 U.S 929, 16 
LEd.2d 532, reh. dea 86 ECt 1885, 384 U.E 
994vl6 LEd.2d 1011. 

Ga-Brawn v. Biowa 227 EE.2d 14, 237 Qa 122. 
Dl—Walsh V. Quth, 199 N.E2d 42E 50 Ill.AppL2d 40. 
Mich.-^w<»d V. Sword. 229 N.WJd 907, 59 Mich. 

App. 731 aifil 249 N.WJd 88, 399 Mwh. 367. 
Wis.—FCrrit v. State ex id. Maass, 249 N.WJd 789, 73 
WiiJd 542. 

Ftofaadoa laappropriato 
TiL-In Interest of G. B, 410 N.E2d 411 43 UDec. 
41188 nLApp.3d 64, affd. In put revd. in put on 
oth. grds. 430 N.E2d 1096, 58 III Dec. 845, 88 
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DL2d 34, cert. dm. 102 ICtKMl. 4S6 UJ. 963. 
72LB42d«7. ' 

Mo.-OroBV.OreB,Aiipi, ST lVJd4«. 
d. 10 . Pa.-B«r«ttT. Burtt 3«A2d 616,470 Pi. 

Wh^-State v. Kini, 262 S.VJ2illO, 82 Wii 2 d 124. 

Itae 

( 1 ) U&-Bradvtar Chaieal CUrpi v. Loettte 
Cocpu, D.CCoaL. 311 P 8 a|y. 44 ]. 

(3) Other ttitaneali. 

DeL->Cty of Wilnottoi v. Qeonl Teauten Local 
Union 326^ 321 /L2dI23 

fli.—Brown V. Brnm. m SJEU 237 Qa. 121 


U5. U.l-Ctoini|lwiC«p. tF«m. CAJfc. 500 
F.2d 601. 


•■tttee Ib single pro- 
ceedhis Ibr dril nd oirinil emrtwwpr 

NJd.>-S(ate atcLApodacar. On-Chapel of Memo- 
ikn of NJil, lot, (NSIi 3H PJd 347, 74 N.M. 
201 . 

7. Oi>lo.-Browii V. Brnm, 5L 61.24 1129, 183 Colo. 
3S4. 

DL-Bberie v. Otcoe, 217 KB .2d 6, 71 nLAppJd 85. 

Lfc-Wall V. WnH App.. 225 |».3d 47, app. after 
ninand 230SoJd 420. 

N.IL-Oarthe v. Mills, 185 /L218a, 118 N.a 27a 

NJ^ R Newark Teadinf Ada. 230 AJd 165,95 
NJJnper. 117. 

Wyo^Hom V, Dirtikrt Cana 1^ Judi^ 

P2dl368. 

OfgrheUeDlitiedtofin 

N.Y,~OoodiiHtt V. Stala; 321 NT.TS.2i 68a 67 Mlac.2d 
877, affid. 328 N.YS. 1012,18 A.DJd 895, alliL 
292 NJEJd 665,31 N.T2(S 111, 140 N.Y32d 393. 
Gontjrheldeiitiiledtoftio 

RY^-Goodnan v. Sta^ 3Q HE.2d 665, 31 N.Y2d 
381.340N.YS2d393. 

§ 93. ImpriBoiiiii«it as Pimuhment 

lUB. Hnair-Iiire DBSi*Li(r,279N.E2d 287. 360 
llfaiL 757. 

1U5. R D. 1 (Npeating Go., D.CNev., 

240F.Sapp. 672. 

IIL>4h n PSlai’s Enata 291 Mi2d 58a 11 OLAppJd 
24. 

InL-DiieniliBi v. Fort V^yncOoBmumly Conoerti, 
Ine.. 188.N.EJd 274>, 20 U. 521. 

Or^-Btate v. Neho, 424 P2d 223, 246 Or. 321, oert 
den.88 SXX 34 a 389 U .1964, 19 LEd.2d 379, 
idL den. 88 Sa. 792,389 U.9.1061,19 LE(L2d 
167. 

Fa.-A«)Ber r. Hnckw, 241 Aid 336, 429 Pa. 513, 
eert deo. 89 act 857,391 U.& 1081, 21 LE(L2d 
773. 

Rednctfoi of Mrteie» 

ID,-T*naple V. Bvntt, 342 NTJid 773, 33 DLAppJd 
939. 

bspriMnoKrt M hsri. Usvdkvpro^ 

Fh^-McKniiht t. State, Apg^lZS So2d 79. 

WlDMdiMbedkaa 

Utah-Hmiua v. Thonaa 5«9 P.2d 1119. 

il USr-Hyde Coert. Qk, Ine v. Kodufag Co., 
DXlMm., 387 FSupp. "^.nod. in part, nvd. in 
part oaotJLgrd^CA., 146 F2d 1193, leb. den, 
in part, gr. in pert, SSI Fid 73. 

nLUbhniaa v. Roittn, ISSRETd 1115, 4 DLDec. 
163,45 l]LAfp.3d 41f--42JR fwoted at leagifc la 
People V. Moweij, 452 ISBZd 363,368,72 DLDea 
238, 116IlLAp|iJd 05. 

MtU-McDaud 1 . NcDnM 262 A2d 32, 236 Md. 
684. 

MkiL-Happ T, Honv 156 KVVid 212, 279 Minn. 

17 a 

Wii^-4}p|Nr Lakea SUpidnsliinitod v. SeaSuen’ In¬ 
tern. UdontfOnadi, l2SN.W.2d 324,22Wh.2d 
7. 


CoerdTC restraint improper I coddtioa b im- 
possiUe of pofuauaec 
Tea.-& parte Hedler, OwApi, 4« S.W.2d 698. 

of remedy of pUinliff jicijdieed 
Wad».-BoardofTrwtee*ofCoa#.ud|y College Diat 
No. 6 V Kwnow^ 48? P24 29, S WaaLApp. 
231 

Inqirboanunt In excess of lead fiiit credited to 
sibsegneBt sentence 

US.—U.S. V. Mitchell, CATem, 55<P2d 371, cert 
den. 98 5.0. 406, two cam, 49 US. 925, 54 
LEd2d284. 
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12i. US.-Hyde Const Co., he. t Xoduing Co., 
D.C.M]ss., 387 FSupp. 70aimodiiapait, levd. in 
part on otlL girts, CA, 544EF2d 11193. tdL den. 
in part gr in part, 551 F.2473. 

HL—Wabh V. Ouch, 199 N.E.Zd4£aD DLApp.2d 4a 

Md.—CJJS. dted in Md>aniel t B^dcPsuiid, 262 A.2d 
52, 55,256 Md. 684. 

Mhm.—Davis v. Davis, 158 N.Vi d I46i. 

Wash.-CJS. dted ta Stau v. Keiie, 627 P.2d 983, 
986, 29 Wah-App. 193. 

Jnsttficattai fttr coerdwt in^riMimeBt depends 
on aUlity of contannir ti ^eoaqdy with 
court or^ 

US.-aullitaiu V. US., N.Y., t( S.a 1531, 384 US. 
364, 16 LEdJd 621 

Ability to comply with ordw gtavrtal 

Ak.—Ex parte Capps, 396 8o247a 

Mich.-6^ter v. TCaaftnan, 192Nr.W2d 347, 35 Mich. 
App. 156. 

Fdlme to tqiportonity No pmrge 

W.Va.—Floyd v. Watson, 254 SEia «7, 163 W.Va. 
63. 

12.10. U.S.—In re Lazsms, D..C(U[L 276 F.Supp. 
45 a 

Miiin.-<U£. died ta Hopp v. Kopg 156 N.WJd 212, 
216, 279 Minn. 17a 

12J0. UA-US. V. Hsghq, CJLC4.Y, 371 FJd 
ill. 

m^^Cay V. Kty, 318 N£.2d 9. B QLAppJd S3a 

Mich^Bordeii v. Borden, 239 Nl.Wid 757, 67 Mich. 
App. 45, 

Or.—State ex lel. Beckett v. Sttdeen 5552 P2d 838, 26 
OrApp. 167. 

Place of coofinenNit; CmaAyJdl 

Fla^Rallengee v. State, 14A h.2d 68—Thiede v. 

State, App, 189 So.2d 490, ta^lp adter remand 226 
SoJd431 

Credit agaiiiM seMwee f« -tbe ipoit bi ped- 
teoiiary 

UA-Rhodei v. Meyer, D-CMdi^ 325 F.Supp. Sa 
•ffd, CA, 334 F2d709, ^dwa. 85 S.a 263, 
379 U.S. 915,13 L.EiL2il lS£,ii-dioA da, D.C, 
258 FSupp. 546, aiS. 41iF.h 309. cert da. 90 
S.Ct 1382, 397 UA 104S^Z5LQ3d 662. 


DetarwiaatloB of natire of gnceedlng 

Tex,-fix parte Hoikeii, av.ApE>, 480 S.W2d 18. 

TeL-EspirteWertilnd,S34i1VJd 542. 

Indirect orbdnal conbittit 
Pa^-Sondi Fhyette Tp. v. Bax. 376 Aid 663. 
31 Pa-CmwIdL 254, 

14. UA-CUeU V. Haeinndta, IXATex, 305 F.2d 
563. 

InptiaMBittt not refxM brbdicate ooortfs 
andwri^ 

Fk—Muir V. Muir, App., 332 5021225. Cert den. 91 
S.Ct 183, 400 U& 9Za27 ISd.2d 184. 
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§ 94. Indemnity to Party Injured 

16. U.S.—Hyde Const Co, Inc. v. Koduing Co, 
D.CMisi, 387 F.Supp. 702. mod. in part levd. in 
pert a oth. grds., CA, 546 F2d 1193, leh. da. 
in part gr. in part, 331 FJd 73—UA Steel Carp. 
V. United Mine Woiken of America, D.CFa., 393 
FSupp. 941 

Ala.-CJA dted fa Ughtiey v. Kenangtoo Mortg. ft 
Finiiue Coip., 31S SoJd 431, 436, 294 Ala. 281. 
DeL—City of Wilndngta v. Oeaeral Teamsten Local 
Union 326, 321 A.2d 123. 

Fla.—CJA dfad fa Lanshert v. Langbot Ag^, 409 
So.2d 1066,1067-Culyle V. Carlyle, App. 1 Dbt. 
438 Sa2d 176. 

Hawaiir--Kawaii Poblie Employmat Refattans Bd. v. 
Hawaii State Teachers Ais'n. 520 P2d 421 55 
Haw. 386. 

nL-People V. Flinn, 362 N.E.2d 3, 5 mjQec. 69a « 
IlUpp.3d 357. 

fad-Tbomas v. Woollen, 266 N.E3d 2a 253 Ind. 611 
Md.-nIones v. Wright 370 A2d 1144,35 MdApp. 313. 
Maa—Lyon v. Bloomfield, 247 NA2d SSS, 355 Man. 
738. 

NJI.—Town of Kottintfuun v. Cedar Wateia, Inc., 385 
A3d 851, 118 NJL 281 

N.Y.-McDoniieIl v. Ftawfcy, 257 N.YSJd 689, 23 
AD2d 729. 

Pa.—Brodeer v. Brodeer, 241 A2d 33a 429 Fa. 513, 
cert da. 89 S.a 857, 393 UA 1081,21 L.EiL2d 
773. 

Wk-Novo Indus. Corp. v. Nhsen, 140 N.WJd 28a 
30WiiJdl23. 

Power of federal courts 

(1) U.S.-Clark v. Bt^ton, CAAfa, 362 F2d 991 

(2) UA—Folk V. Wallace Buttnen Fonu, lac, CA 
N.C, 394 FJd24a 

(3) UA—Ahmed v. Reka SA Co, D-CCMt 580 
FSupp. 737, ailiL 761 F2d 301 

Ont-of-podc^ expenses 

UA— Sa Antimio Td Co., Ine. v. America TeL ft 
Td. Co, CATex, 529 F2d 694. cert den. 97 
S.a 527,429 U.S. 999, 50 1.Ei2d 6ia 
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16A. UA—Voittoa et FUs S. A V. Cawnad Hand¬ 
bags, CAN.Y, 592 F2d 126 
Broadview Chemical Cop. v. Loetite Coip., 
D.CGoniL, 311 FSupp. 447. 

A]a.-44oody v. State a id. Payne, 355 SoJd 1116 
cert den. 99 S.a 279, 439 UA 916 58 LE<L2d 
256 

17. Neb.-Kasparek v. May. 119 N.W.2d 512, 174 
Neb. 731 

N.C—United Artista Recoidt Inc. v. Eastern Tape 
Cotp, 196 SA2d 596 18 RCApp. 183, cert den. 

197 6EJd 886 283 N.C 666-Eniatt v. Burton. 

198 SA2d 489, 19 RCApp. 291. 

18. UA-InieSfaey,Bkrtcy.Va.,21BA.49. 

Ind.-Duemhiig v. Fort Wayne Cammanity Oonoerta, 

Ine, 188 NA2d 276 243 Ind. 521. 

21 Fk—Funds v. Carver, App., 303 SoJd 681. 

(Hiio—Oty ofClnctnnati v. Cfadnnati Dht Council 51, 
Am. Federation of State, Coonty ad Municipal 
Emp, AFL-aO, 299 NJB.2d 686 35 Ohio St2d 
197, cert den. 94 6Ct 1597, 415 U.& 996 39 
LEd.2d891 

§ 95. -Eideiit of Indemnity in 

General 

page272 

26 Loatproflla 

Wk-Novo Indus. Gotp. v. Nhsen, 140 N.W.2d 286 
30 Wk2d 123. 

Ebaaeuta for coDiideradtMi 

Ind^Thomas v. WodDen, 266 NJE.2d 26 255 Ind. 611 
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Co Bip wiM t oi y fine measured by peauiaiy i^jn- 

*7 

Man.—DeptftmeDt of Pubhc Health v. Cumberland 
Cutk COh 282 N.E.2d 89$, 361 Maas. 817. 
Mental angnbh not proper element 
UjS.—T hoaq>K» v. Johnson, D-CPa.. 410 F.Supp. 633, 
aflU, CA., S56 FJd $68. 

KflMoaaUe basis fiir determinatioa required 
U.S.<-Alfied Materials Corp. v. Superior ProducU Co., 
Ik.. CA.OU., 620 F.2d 224. 
last basis 

U,S.—U5. V. Proftaaonal Air Traflk Controllers 
nizatioa (PATOO), D.CMkh.. $25 F-Supp. 820. 
Prored with reasnwble certainty 
Fk-Ciftyle v. Carlyle. 438 So.2d 176. 

The amount of damages has been 
held to be in the discretion of the trial 
judge.**** 

24J. Abuse of diaeretkm held not sbown 
U.S.—AtOc V. Wallace Business Fornii, Ik , C.A.N.C, 
394F.2d24a 

25. U.5L-Oatic v. Boyntm, 362 F.2d 992—Atlas 
Cor^ V. DoVnUers, CA.N.M, 447 F.2d 799. cert, 
den. 92 act 939.404 U.S. 933, 30 LEdJd 809, 
Rh. den. 92 aa 1288,40$ U.S. 1033,31 LEd.2d 
491. 

Hyde Const. Co., Inc. v. Koehring Co., D.C 
NDss^ 387 F.Sopp. 702, nwd in part revd. in part 
os oth. gids., CA.. 546 P.2d 1193, leh den. n 
part gr. in part, $$1 F.2d 73. 

la le Stacy, Bkrtcy.VL, 21 B.R. 49. 
Coio.-Bn>wn v. Brown, $16 P.2d 1129, 183 Cota 336. 

ShmnnBS v. Brown, App., 486 ?2i 44$. 

Fk.—Langbert v. Laagbert App. 4 Diet.. 409 Sa2d 
1066. 

MtH.-44atkni] MerahaodisiDg Oorp. v. Leyden, 348 
N£2d 771, 370 Mass. 42$, 5 A.LIL4th 1266. 
Mo—Chemical Fireproofing Corp. v,. Bnnsha, App., 
353 awjd 7ia 

Nev.-^Aiciiie v. State, SS7 PJd 1133, 92 Nev, 746. 
NJ.-Uatter of Fanippuy.Troy HiUi Ed. Ass’n, 336 
AJd 394, 140 NJ.Super. 3S4, decuioa after le- 
mnid 336 AJd 429, 140 N J.Super. 42a 
N.Y.-Mcl>an]Ml] v. Fnwiey, 257 N.Y.SJd 689, 23 
AJ3.2d 729. 

Bedi-El Hoipitd. Ik v. Daris, 231 N.Y.S.2d 
63$, affd. 239 N.YA.2d S3S, 18 A.DM 1138. 
No pndtlfe danmgei 

N.Y.-Elknbet| v. Bnch. 450 N.Y.S.2d $89, 88 
AJX2d 899. 

Not considered floe 

W*a.-Oelfca v. Uder, 238 N.WJd 87,71 Wia2d 237, 
BSAJJL3d88$. 

IndK Corp. v. Niaen, 140 N.WJd 28a 
30WisJdl23. 

$2»500flae 

U.a—Crane v. Gas Smew Happy Pappy, CA-DI., 367 
FJd 771, cot den. 87 &a 1029,386 U.S. 939, 18 
LEdJd lOB. 

NopndssUnitt 

U.&—UBk V. ORybonnd Corp., D.CIIL, 370 RSiqip. 

881. alfiL, CA, 308 F.2d $29. 

2SL5. UAb—Anwrican Optical Co. v. Riyex Corp., 
DAN.Y., 291 FBupp. 3(0, aflU, CA., 394 F.2d 
13$, cert den. 89 Srt 109, 393 U.S. 833. 21 
LE(L2d 106-Braadview Chemkal Ooip. v. Loo 
the Cdrpu, aCCmm., 311 FBupp. 447. 

29Jk AlHb-nMfason v. Cily of Anchorage; 374 
P2d241. 

26L Ma.-Cl& died Ih ILE Harrington, Ik v. 
Fitdc, Apix. 446 S.WJd 845. 848. 43 A.LR.3d 
787. 

Ftai approprlnle 

le Admi, aCMkii.. 421 F.Snpp. 1(07. 
Pk—Sdnbaeb v. Zoning Bd. of AdtustmeM, 308 A.2d 
993. 458 Fa, 632. 

Wb^ K Kadi^ 246 N.WJd 903. 74 W{i.2d 405. 


§ 9 $. Costs and Expenses 
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32. U S.—Lance v. Plummer, CA.Fla., 333 F.2d 383, 
cert, den 86 S.Ct. 1380, 1443, 384 U.S. 929, 16 
LEd.:!d 332. reh. den. 86 S.a 1883, 384 US. 
W, 16 LEd.2d 1011-Clark v. Boynton. 362 
F.2d 992—Wmeer Corp. s H. A. Caesar £ Ca. 
Inc., CA.Te!itt. 311 F.2d lOia 

Maas.-LvciD v. Bloomfieid. 247 NJL2d 333, 333 Mass. 
738. 

NY.—Bennett Bros., Ik v. Floyd Bennett Fanners 
Maricet Corp, 233 N.YX.2d 669, 37 Misc.3d 119, 
mod. on oth. gtds. 238 N.YX.2d 506, IS A.D.2d 
903—Littman v. Ntctenberg, 316 N.Y S.2d 323, 33 
A,D.2d 934. 

LhnitatioB to costs end expenses essential to 
litigatkm 

Neb.-Kaspatek v May, 133 N.W.2d 614. 178 Neb. 
423. 

Relief nvailaUe to gOTeramaital ageraes 
UX.—U S. V Gi^hound Cknx. D.C.IIL, 370 FXnpp. 
881, afla, (lA., 308 FJd 529. 

Costs, but not expoues, allowed 
Ga.-Bowen v. Bowea 198 S.EJd 862, 230 Oa. 67a 
230 On. 67a 
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33. Micb.^aikins v. Jailuns, 162 N.W.2d 323, 12 
Mich.App. IIS. 

N.C—United Artists Reowda, faic. v. Eastern Tape 
Corp., 196 S.E.2d 398, 18 KCApp. 183, cert. den. 
197 SE2d 880, 283 N.C 666. 

37. U.S.-Laneev. Plummer, CA Fla., 333 F.2d 383, 
cert den. 86 S.Ct. I38a 1443. 384 UA. 929, 16 
LEd.2d 332, Kh. den. 86 S.a 1883, 384 U.S. 
994, 16 LEdJd 1011. 

Backo V. Local 281, United BrotL of Carpenters 
and Joioeis of America, D.CN.Y„ 308 F.Snpp. 
172, aftd., CA 438 F.2d 176; cert den. 92 S.a 
lia 404 U.S. 838, 30 LEd.2d 99-Hyde Const. 
Co. Ik V. Kodbring Ca, D.CMiss., 387 F.Supp. 
702, mod. in port revd. in part on oth. grds., CA., 
346 F.2d 1193, rrit den. m part, gr. in part 331 
FJd73. 

Coh).—Brown v. Brown, 316 P.2d 1129, 183 Cola 336. 
Mass.—Town of Manchester v. Department of Envirtn- 
niental (Juality Engineering, 409 N.EJd 176 l 
M a—CJJ5. chad in R. E Harrington, Ik v. Frick, 
App., 446 EWJd 843, 849, 43 A.LR.3d 787. 
Award witUa dberetion of conrt 
U.S.-Fdlk V. Walkee Business Ponns, Ik, CA-N.C, 
394 F.2d24a 

3a UE-ORgny V. Mucho K. Inc., D.CJ1a., 438 
F.Supp. 1117. 

39. N.C-CJJSL died hi United Artists Recofds, Ik 
y. Eastern Tape Cmp., 196 SE.2d 398, 602, 18 
N.CApp. 183, cert. den. 197 S.EJd 88a 283 N.C. 
666 . 

Atiniwy fees mt recoTcrabk 
Ind.-Mattwiger v. Mailniger. 372 NJJd 12Sa 173 
IndApp. 612. 

§ 97. Denial of Priyileges as Uti- 
gant 

39,50. UAxBotany 'v. Heeringi, acwis,, 321 
FXupp, 1369, afid., CA 723 FJd 66. 

Ahu-Pace V. State, Cr„ 231 Sa2d 166, 43 AlaApp. 
39a 

OaL—MMDooald v. Superior Conrt at Los Angdea 
County, 141 OsLRptr. 667,73 CA.3d 691 
Neb.-Kartinan v. Cook, 201 N.W.2d 70S, 189 Neb. 
139. 

Obio-Stite ex rd Pfbifiisr v. Cammoi Pioas Court of 
Lonun County. 233 N.£2d 232,13 Ohio St2d 133. 
Utah-^ofansoa v. Johnson. 560 P.2d 1131 
Wash.-Gotti V. Ooin, 508 P.2d 1403,8 WashApp. 801. 


Gient i»t to bear cousequenGes of uttomey’a 
acts 

Wis.—Hauer v. (Thriston, 168 N.W.2d 81, 43 WbJd 
147. 

Implied power 

TeL-Steed v. Woods, CvApp.. 473 S.W.2d 814, err. 
dism. 
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40. NJ.-State v. Prince, 336 AJd 428, 140 NJBn- 
per. 418. 

Diserdioa of court 

(2) Other natters. 

N.C-0'Biien v. O’Brien, 146 S.E2d 500, 266 N.C 
302 

4L Otrio-Nolte V. Nohe; 396 N.E,2d 807, 60 Ohio 
App.2d 227, 14 0.0.3d 215 

41 Ariz.—Stewart v. Stewart 372 P.2d 697, 91 Aik 
356. 

Fla.—Morris v. Rabam, App., 143 Sa2d 265. 

01th>-ln re Morrell. 189 N.E2d 873,174 Ohio St 427. 

Pn.—Con. ex reL Beemer v. Beemer, 188 A2d 473,200 
Paiuper. 103. 

Hearing OB merits 

(2) Other matters. 

I11.-JOMS V. Rems, 219 N.E2d 73, 70 IllApp,2d 418. 

Appeal dismiised 

GsL-Stone v. Bach, 143 CaLRptr. 399, 80 CA.3d 442. 
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44 Tex.—CJJE «HUed in Texboma Stores, Ik v. 
American Central Ins. Ca, OvAppi, 398 S W.2d 
344 347, err. ref. no iw. err. Sup., 401 EW.2d 
393. app, after remand 424 S.W2d 466. 

45. Tex—CJ jS. qpntod hi Texhoma Storea, Ik. v. 
Amencan C^tial Ins. Ca, CSvApp,, 398 EW.2d 
344, 347, err. ref. no rev. err., S^. 401 EW.2d 
593, app. after remand 424 S.W.2d 466. 

50. Idaho—Thcesen v. Continental Life & Acc. Ca, 
408 P.2d 177, 90 Idaho 38. 

Right to Botice, heariBg, asd trial on aterito 
(4) Other statements. 

U.S.-Dallas Cabana, Ik v. Collier, CA.Tex,, 469 
F2d 606, oeit den. 93 ECt. 1901,411 U.E 932,36 
LEd.2d 391 

Vt.-Lunnie v. Lunnie, 243 AJd 795, 127 Vt. 207. 

Access to courts 

Wash.-Luiufonl v. WaUrip, 493 P.2d 789, 6 Wash. 
App. 426, 51 AULSd 313. 
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51. N.Y.-Rotb V. Nissim Sabet Inc., 311 N.YE2d 
787, 34A.D.2d 939. 

53. Wash.—Yamaha Motor Corp., U.SA. v. Harris, 
631 P.2d 423, 29 WashAppi 839. 

Wis.-Gipson Lumber Ca v. Schicklint 201 N.W.2d 
30a $6 Wis.2d 164. 

33.5 Fk-Whiteside v; Whiteside; App.4Dtst, 468 
Sa2d 407. 

lE-Day v. Schroeck, 334 N,E.2d 864, 31 0Upp.3d 
831. 

NJ.-Uwreoce v. Uwrence; 190 AJd 206,79 NJ.Su- 
pcr. 23. 

33.10 Fk-Whiteside V. Whheilde; App., 468 Sa2d 
407. 

Wis.-Oubinan v. North Shore Bank. 249 N.W.2d 797, 
75 Wi8.2d 597. 

§ 98. Extent of Puiiishment 

pagc278 

55, UE-In re Osborne, CA.CaL, 344 F.2d 611- 
Gtbbotu V. UE. Diit Gomt for Dist of Nev., 
CA.Nev., 416 F.2d 14, cert den. 90 Ea 683,396 
UE 1041.24 LE(L2d 685-U.E v. Seaveo, CA. 
Ohio. 472 Fid 607. 

GBL-CJ.S. dtei h People v. fusuo. 96 CaLRptr. 
368,'374, 18 CA,3d 877.oert den. 92 Ea 2445, 
407 U.E 912. 32 LEdld 68E 
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Fta.—Dide County Oaairoon Tetcheis* A«’n v. Ru¬ 
bin. Apix, 228 Soi2d 27S. 

lowt-l^ewby v. District Court of Woodbury County, 
147 N.W^ 886 , 259 Iowa 1330. 

Kan.—State ex reL Sanborn v. Btsun^ 502 P.2d 63(1 
210 Kan. 389. 

La.—Dabeaes v Bourt, App., 273 SoJd 632, writ den, 
Sup., 277 SoOd 445. 

Nte.—State v. Alexander, 257 A.2d 778, oen den. 90 
8 . 0 . 93a 397 U.K 924, 25 L£d.2d 104, reh. den. 
90 S.Ct. 1233. 397 VS. 1018. 25 LE(L2d 433. 
Ohio-State v. Prato, 206 K.E.2d 917. 3 Ohio App.2d 
115. 

Wash.-««e V. Caffiey, 422 P.2d 307,70 WaabJd 12 a 
Held iboae of dlMietkMi 
Fla.—In re Taylor. App., 240 Sa2d ITtt 
S5i. Utab-Harris v. Harris, 377 P.2d 1007, 14 
Utali2d96. 

Not abue of dberedon 

U.S.-U.S. V. Ray, CA.II1.. 683 F.2d 1116, oert. den. 

103 S.a 578, 459 VS. 1091, 74 LM 2 d 938. 
IlL-People V. Rodrigua 414 N.E.2d 1202,47 llLDec. 
86 , 91 IUJlpp.3d 626. 

55,10. OkL—Brown v. District Court of Wduter 
County, 158 N.W.2d 744. 

56i U.S.—In re Certain Prooeedingi Before 1959 
Grand Jury, D.CIIL. 212 F.Suni. 823-In re Dd- 
linger, D.CII1., 370 RSupp. 1304, affiL, CA., 502 
F.2d 813, oert den. 95 S.CL 1425, 420 U.S. 99a 
43 LEd.2d 671. 

Conow—CJ.S. fuotad In OTtaH v. Canrima Freight 
Carriers Coni., 239 AJd 693, 695, 27 GonitSup. 
389. 

Fla.—State ex id. Baxley v. Boyer, App., 180 So.2d 
165. 

Fast ndiooBdiict 

U.S.-U.S. V. Riv. C.A.111., 683 F.2d 1116, cert den. 
103 S.a 578, 459 UJ. 1091, 74 LEd.2d 938. 

psgeaw 

57.5. U.S.—Hyde GoosL CKx, Inc. v. ^Koehring Co., 
D.CMhls, 387 F.Snpp. 702, rood, in pert, revd. in 
part on oth. grds., CA^ 546 F.2d 1193, reh. den. 
in part, gr. in part, 551 FJd 73. 

57.ia U.S.—In re Van Meter, CLA.fowa, 413 FJd 
336-BBker v. Ebentadt, CA.MatSn 456' FJd 
382, cert den. 93 S.a lia 118,409 U.S. 846, 34 
LEiL2d87. 

Ui. V. (Sreyhoond Corp., D.CIIL, 370 F.Siqip. 
881, afliL, CA., 508 F.2d S29^Hyde Const Coi. 

l nc. V. Koefaring Co., D.CMiiL, 387 F.Sopp. 702, 
mod. in part, revd. in part on oth. grdi., C^ 546 
FJld 1193, tdt den. in part, gr. in part, SSI FJd 
73. 

Me.-State v. Alexander, 257 A.2d 778, oert den. 90 
S.a 93a 397 U.S. 924, 25 LEd.2d 104, reh. den. 
90 $.a 1233. 397 U.& 1018, 25 LEiUd 433. 
Nid^-Stite ex leL Apodaca v. Our Chapd of Memo- 
riea of NAL Inc., (NSL), 392 P.2d 347, 74 N.M. 
201 . 

Vrolt-State-v. Ralph WBlbiiii* North West Chrysler 
Plymouth, Lb.. 553 P.2d 442,87 WadL2d 327 app. 
dhm. 97 S.a 1594,430 UA. 952, 51 LEd.2d 801. 
Niitim i&d piflty of cwidiict 
UA.-UJ. V. CoMle^ CAJhh 365 FJd 306, oert den. 
87 &a 743, 385 UA 1025, 17 LEdJd 673. 

OnnltRUBt !■ Un tif psynort of floe 

Ind.-aiadwick v, ADeduuse, 233 N.E2d 162, 250 

l nd. 348. 

5705. U.S^E V. Oioyhound Coip, D.CJ1L. 370 
FOupp. 881, afRL, CA„ 508 FJd Ss9-U.5. v. 
InlernatiQaal Boamem Mardunea Coip., D.CN.Y 4 
60 FJLD. 65 a 

59. IIl.-In Intereat of O. &, 410 N.E2d 4ia 43 
IlLDec.4ia88IlLAppJd64. Afid. in put. revd. 
in put on oth. gida. 430 N.E2d 1096, 58 DLOec. 
84S,88in.2d 2041, cert den. 102 Ea 2041.436 
UE 963,72 LEd.2d 487. 

Ind.—In re Penello, 291 NEOd 698, 260 Ind. 26. 
17CJ.E1986PP.-2 


NJ.-In re Jersey Gty Ed. Ass’n, 278 A.2d 206, 115 
NJEiper.42.cerLden 92 ECt 268,404 U.& 948, 
30 LEd.2d 265. 

60. D.C—Dnvers, Chauffeurs and Helpers Loeal No. 
639 V. Penello, CA.. 420 F.2d 632, 137 UEApp. 
D.C. 64. 

Me—State v. Alexander, 257 A.2d 778, oert. den 90 
ECL 93a 397 U.E 924, 25 LEdOd 104, reh. den. 
90 ECl 1233, 397 UE lOlE 25 LEd.2d 433, 
Diqyroptttioiiate ptadsfanieat 
(2) Conduct requiring court sanctions. 

La.—Lenum v. Leiw^ A^x, 303 So.2d 52a 
Bviliv attorae;^ practice before eooit nri per^ 
afasiblc 

Ky^-Taylor v. Hayes, 494 EW.2d 737. levd. on oth. 
grds. 94 Sa 2697,418 U.S. 488.41 L.Ed.2d 897. 
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60,10. UE-Staltitini v. U.E. 86 Ea 1531, 384 
UE 364, 16 LEd.2d 622-UE v. Wilson, N.Y.. 
95 EG. 1802. 

UE V. Bnkowski. CAIE, 435 F.2d 1094, cert, 
den. 91 EQ 874,401 UE 911.27 LE(L2d 809- 

U. E V. Seale. CAlll., 461 F.2d 345. 

UE V. Co n s oli de t ed Products, Inc., D.CGsl, 
326 Fiupp. 603. 

Md.-Robinson v. State, 308 A.2d 712,19 MdApp. 2a 
Pa.-ln re Maitonno, 346 A2d 22, 464 Pa. 66 . 

61 Panbhment heU not crwl or nnisDal 
UE-In re Osborne, CA.ChL. 344 F.2d 611. 

Fla.—Neering v. States A 19 ., 164 So.2d 29. 

Me.-State v. Alexander, 257 A2d 778, cert. den. 90 
EG. 930, 397 U.S. 924, 25 LEd.2d 104, tefa. den. 
90 EG. 1233. 397 UE lOlE 25 L£d. 2 d 433 
EC-State v. Johnson, IS2 EE.2d 669, 249 EC. 1. 
63. FIs.—State ex ret. Saunders v. Boyer, App., 166 
So.2d 694. 

PnaUmiait hdd exceasive 
(14) U.S.-UE V. R. L Polk A Co., CAMich., 438 
FJd 377-In re Chase, CAUL, 468 F.2d ITE-Skhmer 

V. White, CACaL, 505 P.2d 685-UE v. AbascaJ, 
CA.CaL, 509 F,2d 752, cett den. 95 EG. 2621, 422 
UE 1027, 45 LE(L2d 684. 

Fla.-^ianii Health Studios, Ina v. State ex rd. Oer- 
tteiii. App., 294 So,2d 361 

DL-Feoplev. Kennedy, 193 NJE2d 464,43 DLAppJd 
299. 

Iowa—Newby v. Diatriet Coort of Wooefoory County, 
147 N.WJd 886 , 259 Iowa 1330-Kiioi v. Harri- 
aon, 185 N.WJd 718-GTroD v. Harrison, 185 
N.WJ!d72I • 

N.Y.-5aIa v. Shapiro, 238 N.Y.E2d S3, 18 AD.2d 
843, 

TeuL-Qiant v. Stata^ 374 EWJd 391,213 Tena. 44a 
PoBtabBMat held Bot eaeeadre 
(25) UE-Koinedy v. U-E, CACaL, 427 F2d 894 
-UE V. Ot^ionnd Cotp„ CAllL, 508 F.2d 529. 
CaL-In re Xaipf, 88 CaLRptr. 895, 10 CA3d 3S3-In 
re Siegd, 120 CdJtptr. E 45 CAJd 843. 
D.C-Jn re Roieo, App., 315 A2d ISl. Cert den. 95 
Ea 224, 419 UE 964,42 LEd.2d 178. 

Fla.—Neering v. ^ata, App., 164 So2d 29—Bmaganer 

V. State; App., 243 SoJd 635. 

m.-PeO|de V. Stdlar, 201 NE2d 97, 31 llL2d 154, 
cert den. 85 Ea 898. 380 UE 91113 LEd.2d 
79E 

Pfople V. DeStefono, 212 NE2d 368, 64 10. 
AppJd 368, oert den. 87 Ea 594, 385 UE 989, 
17 LE(L2d 4S0-City of Oucsio v. Hart Bldg. 
Cotp,, 253 N£2d 496, 116 DLAp^2d 39. cett 
den. 90 Ea 187a 398 UE 95a 26 LEd.2d 29a 
Neb^tate v. Wataon, 137 N.WJd 156, 182 Neb, 691 
N.Yw-Roth V. Narim SabU, Lk., 311 N.YE2d 787,34 
ADJd939. 

Waab^-State v. Ralph WiDiiffla’ North West Chrysler 
F|yiiioiit]i. Ine., 553 P2d 441 87 WeshJd 327, 
app.dinn.97Eai594,430UE9SlSl LEdJd 
801. 

PoUiMBt hdd ideqiite 

(2) Other punjehments. 
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U.E-U.E V. Bukowsict. CA.11L, 435 F.2d lOH oert 
den. 91 EG. 87A 4C1 UE 911, 27 LEdJd 809. 
NH—Benton v. Dover Dist. Court 274 A2d 876, 111 
N.H. 64. 

Linitation of penalty in sanmary proceedfaga 
LimiUtion has been hdd uispplieable in case of refos- 
al to testify after grant of immunity, where compliance 
with the order to testify was stilt pomible whro con¬ 
tempt proceedings began. 

UE-UE V. Harris, CAN.Y., 334 F.2d 46a revd. on 
oth. grds. 86 Ea 351 382 UE 161 15 LEd.2d 
240-UE. V. Shillitani, C.A.N.Y., 345 F.3d 291 
vac. on oth. gids. 86 Ea 1531, 384 U.E 364, 16 
L.EcL2d621 

Pnaldiiiieiit hdd proper 
N.Y.—Katz V. Muita^ 269 N.E.2d 816, 28 N.Y.2d 
234, 321 N.YE2d 104. 

Gonstltiitioiial Uinltatkni 

Md.-Wilkins V. State, 444 A2d 445, 293 Md. 335. 
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65. FhL-Adirim v Gty of Miami, App.. 348 Sa2d 
1226, 

W.Va.-State ex tel. Robinson v MichaeL 276 SE2d 
811 

Statutory limitation 

D-C-RoUetsoa v. U.E, CA, 343 F.2d 269, 119 UE 
APP.D.C 40a 
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67S, UE—UE V. Anonymous, D.CTe.ro., 215 
F.Supp. Ill—Span^ v. Pasadena City Bd. of 
Ed. D.CCaL, 384 FAupp. 846, remd, CA. 537 
FJd 1031. 

Plsu—State ex tel. Shotkin v. Buchanan, App., 149 
So.2d 57A 98 ALRJd 683. 
lowa-^rown v. Diatriet Court of Webster Coanty, 158 
N.W.2d 744. 

Matter of mittgattim properly that of coort 

rnipndiig MMifawrg 

CaL~In re Kaxpf, 88 CaLRptr. 895, 10 CA3d 331 
ProvDcatioii considued 

UE-ln Dellinger, CADL, 461 F.2d 389, on lemand. 
D.C, 357 RSupp. 949, on letaand 370 FEnpp, 
1304. AM 502 FJd 813, cert. den. 95 Ea 1425, 
420 UE 991 43 LEd.2d 671. 

67.ia WasE^-State v. CafEmy. 422 PM 307, 70 
Wadild 121 

Sbt-Bontbs bajdaoiiBeBt tar wfllM acti by 
corporate proaidcit 

UE-In re HoDand Fumaoe Co., CAllL, 34] FJd 
S4E cert den. 85 Ea 1359, 381 U.E 924, 14 
LEd.2d 683, leh. den. 86 EG. 19,382 U.E 87E IS 
LE<L2d 115, affiL 86 Ea 1523. 384 UE 373, 16 
LEiL2d 629. 

ffZ.lS. Adviaettr counsel 
Tesn.—Rotinaoo .v. Air Dranika EngiDeecing Ox, 377 
EWM 908, 214 Tenn. 31 
In good firitfa nuder advlee of oouBwl 
(2) Other atatementa. 

Pa—Cbm. V. U.S: Steel Cbtp., Qnwlth., 325 A2d 324, 
IS Pa.Ottwlth. 184. 

70. Dirsetkm to (Any erder 
N.Y.-CaIabro Const Cotp. v. WEE HoUhig Ooip.. 
266 N.Y.E2d 17148 hbald 91E 

Jury trial not received or waived. 
The supreme <»urt, in exercise of its 
supervisory power and under the pecu¬ 
liar power of federal courts to revise 
sentences in contempt cases, has held 
that sentences exceeding six montiis 
for criminal contempt may not be im- 
by federal courts unless a jury 
trial has been received or waived.’*^ 

74wS. UE-Cheff v. Selmadeaibei» BL. 86 Ea 
1523, 384 UE 373, 16 LEd2d 629. 



17 CJS 48 


§98 CONTEMPT 

Page 283 


Clark V. Boynton, CA.Ala., 362 F.2d 992-UA 
V. Harris, CA.N.Y., 367 F2d 826, cen. den. 87 

S.CL 718, 385 U.S. lOIO, 17 LEd.2d 547-UA v. 
Temple, C.A.N C, 372 F.2d 795. cert, den 87 S.Ct. 
1024, 386 U.S. 961, IS LEd.2d 110-U.S. v. Per- 
tan, CA.N.Y, 377 F.2d 16, cert. den. 88 S.a 
225, 389 U.S. 908, 19 LEd.2d 225 

Rertewli^ comfi power to reriie Mstencee 
held not restricted 

D.C-Schnurmaa v. U.1, C.A.. 379 F.2d 92, 126 
U.S.APP.D.C 315. 

Role applied in state conrts 

Fla.—Cunningham v. State, App., 349 Sa2d 701 

§ 99. -Limitation by Statutes 
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75. D.C^n re Ellis, App., 264 Aid 300. 

DL-Feople v. Brigham, 198 N.E.2d 106,47 IUApp.2d 
444; 

NJ.-In re Buehrer. 236 A2d 591 50 NJ. 501. 

N.Y.-Levme v. 97 Really Corp, 249 N.Y.S.2d 715,21 
A.Dld 655. 

Tea.—Ex parte Savelle, 398 S.WJd 918. 

Statutes hdd inappUcable 

(4) Other statutes. 

D.C-Matter of Neal, App., 475 A2d 390. 

Misi.—Wood V. State, 227 So.2d 288. 

Pnnidiiiient held imaHthorbed 

(5) Other exampla 

Mont—Fuchs v. ^strict Court ei Fourth Judicial DisL 
In and For Lake County, 458 P.2d 776, 153 Mont 
425. 

Waak-State v. Hatten, 425 Fid 7, 70 Wash.Td 618. 

Federal Oistrkt Courts 

(2) Other statements. 

U8.-UA V. CoBole. CA.Pa., 365 F.2d 306, cert dea 
87 S.a 743, 385 U8. 1025, 17 LEd.2d 673. 

Statate held inapplicable 

DL— Peqie v. Stollar. 201 N.E2d 97, 31 nL2d 154, 
oert dm, 85 S.a 898,380 U8.91113 LEd. 798. 
Statate hdd famlld 

Ky.—Taylor v. Hayes, 494 S.WJd 737, levd. on oth. 
grds. 94 S.a 2697, 418 U.S. 488,41 LEdJd 897. 

§ 100. — Cumulative Punishment 
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78. UA-U.S. V. Gabhaid, CACaL, 426 F.2d 965. 

lowa-CJjS. cited is dart v. District Court, 125 
N.W2d 264, 268, 255 Iowa 1005. 

N.M.-CJrjS. dted hi Stste V. DriscoU, 555 P.2d 136, 
141, 89 NK 541. 

CoocuTait aeatence 

Neb.-Piyne v. Olebe^ 207 N.W.2d 386, 190 Neb. 268. 

Sqaiate fine fn- each day^ ridattai allowed 

ddo—Gty of Cineinnati v. Cincinnati Diit Council 51, 
Am. Federation of State, County and Miuridpal 
Bmp, AFL-aO, 299 N.E2d 686, 35 Ohio St2d 
197, cert den. 94 S.a 1597, 415 V& 994, 39 
LEd.2d891 

n. US.—Oodispoti V. Fenmytvama, Pa., 94 S.CL 
2687, 418 U.S. 506, 41 LEd.2d 911 maud. conf. 
to, 328 A.2d 484, 459 Pa. 241. 

Separate ecttteaipts awl crimiiial offiBise 

NJ.-Stste V. Qooaia, 341 A.2d 694, 134 NJ.Super. 

m. 

80. Nek-CJjS. qaoted hs State «icL Bede V. Ftoii. 
tier Airiinei, Inc., 116 N.WJd 281, 28^, 174 Ndb. 
171 

§ 102. Imprisonment on Nonpay¬ 
ment of Fine 

me 286 

89. Ini—Dnemling V. Ik)ri Wayitt Ctaimnnity 
certs, Inc., 188 NJBJd 274,243 IikL 521. 
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90. Mich.—Cross Co. v United Anta, Airctaft and 
Agr. Implement Worieeis of America, Local 155, 
139 N.W.2d 694, 377 Mich. 201 

§ 103. Imprisonment to Compel 
Payment of Money 

94. U.S.—Brooke v. Family Court of State of N.Y., 
Broome County, CA., 420 FJd 296, cert den. 90 
S.Ct. 1148, 397 U.S. 1000, 25 LEd.2d 411. 

95. U.S.—Inveniones Finaneietat C For A. v. HiU- 
chi Sales Caribe, Inc., D.CPuerto Rico, 337 
F.Supp. 54. 

96 lll.-Stdbvan v. Sulhvan. 306 N.E2d 604, 16 I1L 
App.3d 549. 

N C.-Bennett v. Bennett, M4 SJE.2d 554.21 V-CJ^ 
390. 

Wniftd disobedleDce 

nL-Aitin V. Brown, 372 N.E2d 1041 14 IlLDec. 763, 
57 IIUpp;3d 131 
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97. US.—In re D. L Operating Co., D.CNev., 240 
RSupp. 672. 

Mi-Brawn v. Brown, 412 A.2d 396, 287 Mi 273. 
Masfc-Salvesen v. Salvesen, 351 N.E2d 499,370 Mast. 
608. 

Present ebOHy to aunply 
N.C.-Hodges v. Hodges, 307 S.EJd 575, 64 N.CApp. 
55a 

98. laaldlit; to pay 

Wis.—Mercuiy Records Productioos, Inc. v. Eoanoaiic 
Conauhants, Inc., App. 283 N.WJd 613, 91 
WisJd481 

99. Wis.—Wisomsin Employment Relations Bi v. 
Mews, 138 N.W.2d 147, 29 Wk2d 4A 

1 U.S.-Bk)om V. State of HI., Ill, 88 S.C 1477,391 
US. 194, 20 LEd.2d 521 

§ 104. Imprisonment to Compel 
Performance of Act Re¬ 
quired 

6. CaL-^loiBto V. Superior Court of Fienio County, 
124 Oti.R]itr. 427, 51 CA.3d I9a cart den. 96 
$.a 320a 427 UE. 91149 L.Ed.2d 1204, 

Colo.—In re Marriage of Haitt, 603 P.2d 97a 43 
ColoJkpp. 335. 

Dd.—City of VTilnungton v. Oenetal Teantoen Local 
Uoioa 326,321 Aid 123. 

MklL-Sword v. Swoiti, 229 N.W Jd 907, 59 Mich. 

App. 73a afiiL 249 N.W.2d 88. 399 Mkh. 367. 
NJ.-Biddle v. Biddle, 375 A.2d 285, 150 NJSuper. 
185. 

N.Y.—People ex rd. Fddman v. Warden, New York 
City Gorrectional Inatitnte for Women, 362 N.Y. 
SJd 171,46 AD.2d 256, alTi 331 NJBJd 691, 36 
N.y.2d 846,370N.YA2d913. 

Ohio-ln re RobetO, App, 185 Ni2d 451 ifW. 191 
NJB.2d8ia 175 Ohio St 123. 

Tet-Ex pute Proctor, 398 S.WJd 917. 

Vt-AHen V. Smith, 237 A.2d 354,126 Vt 546l 
W.Va.—Hendertiiot v. Hendenbot 263 S.R2d 9a 164 
W.Va. 19a 

Ckerdte InqprisoiuneBt 

Ofaio-Stwe V. Fiato. 206 N.E2d 917, 2 Ohio App.2d 
'115. 

Cwidl t l oa al haprisoBwent 
UEr-Shakman v. Democratic (^ganization of Cook 
County, CAJOL, 533 FJd 344, cert den. 97 SXl 
156, 429 UA 858. 50 UEd.2d 135. 

MiclL-«arvey v. Lewis, 160 N.W.2d 391, 10 hfieh. 
App. 709. 

Not enid and onsoal pnahteneat 

CiL-Jn re Ftar, 111 CaLRptr. 649, 36 CAJd 577. 

wmihlBcss reqaired 

Ill^-Gty of Cliago V. Drovm Nat Bink, Trustee Na 
9ia 343 N.&2d 631 36 IlLAppJd 296, 
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6i. Ui.—Sweetarts v. Sunline, Inc., D.CMa, 299 
F.Supp. 571 >8(1. in part, revi in part on oth. 
gidt, CA., 436 F.2d 705. 

N.Y.-Matter of Otis A, 390 N.Y.S.2d 518,89 Muc.2d 
109. 

7. U.S.—McNeil v. Director, Patuxent Institution, 

Mi, 92 S.a 2083,407 US. 245,32 LEi2d 719. 
In re D. L Operating Co, D.CNev., 240 FSupp. 
671 

Ck].-nApplication of Liu, 78 Ca].Rptr. 85, 273 CAJd 
135. 

D.C-Scott V. Scott CA, 382 F.2d 461,127 UAApp. 
D.C 245. 

Md-nJofansoQ V. Johnson, 216 KM 914,241 Mi 416l 
Mieh.-Peop1e v. Rearns, 196 N.W.2d 805, 38 Mich. 
App. 561-Boiden v. Borden, 239 N.WSd 757,67 
MichApp. 45. 

Miss.—Wilbom v. Wilbora, 258 Sa2d 804. 

NJ.-Biddle v. Biddle, 375 A.2d 285, 150 NJ.Snper. 
185. 

Tex^Ex parte Wagner, 368 S.WJd 185—Ex parte 
Thetfbnl, 369 S.W.2d 924. 

Ex parte Howe, GvApp., 457 S.W.2d 642-^ 
pmte Handly, OvApp, 460 S.W.2d 52S-Ex parte 
Lazaro, GvApp., 482 S.W;2d 11 err. dism. 

8. NJ.-In re Carton, 222 A2d 9148 NJ. 9. 

10. CaL—Application of Liu, 78 Cal-l^itr. 85, 273 
CAJd 13S-In re Farr, 111 Cal.Rptr. 649, 36 
CA3d 577. 

11. Oa.-Fmt V. Johnson, 190 S.ESd 31229 Oa. 188. 
Mieh.-41arvey v. Lewii, 160 N.W.2d 391, 10 Mick 

App. 709. 

Pa.—Barrett v. Barrett 368 A2d 616, 470 Pa. 253. 
Tex.-Ex parte Weririni 536 S.W.2d 541 

§ 106. Purging of Contempt before 
Adjudication 

13. CtM^UanceiritereiltenatiferdiefBoiight 

FIi.-Boiwdl V. Diddnton, Apji, 315 Soi2d 515. 

18. DL-Tiapken v. Taapken, 350 N.E.2d 794, 39 
I]LAppJd 785. 

NJ.—Essex County Wdfiue Bi v. Perkins, 336 AJd 
16, 133 RlSuper. 189. 

§ 106. Porging of Contempt after 
Adjudication 
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20. U&-US. V. Man, CA.Miti, 551 Fid 711, 
app. after remand 553 F.2d 508. 

CaL-In re Hallinan, 81 CaLRptr. 1,459 P.2d 255, 71 
C2(11I79. 

Peofte V. Soperior Court Orange County, 104 
CaLRptr. 876, 28 CAJd 60a 
FlB.-Bdcer v. State, App., 239 SoJd 153. 

La.—State ex reL Oremillion v. Cioliiio, 242 SoJd 881 
257 La. 537. 

Me.-Stite V. Ytdten, 309 A2d 324.. 

Mi-State v. Rcdl, 298 A2d 867, 267 Mi 714, 69 
AJJL3d 483. 

Mhm.-Hopp V. H(^ 156 N.WJd 211 279 Mhm. 

170-Oavii V. Davit 158 N.WSd 196. 

N.Y.-In re Hildreth, 284 N.Y.SJd 755, 28 ADJd 
29a 

(Wo-State V. Buaer, 265 N.E2d 331 25 (Xiio Miie. 
179. 

Or.—GJA dtad li Marriage of FItxgenli 690 P Jd 
1114,1117, 70 OrAppi 625. 

Pi—Philaddli^ Eke. Ca v. Dunk, >14 Chest 269. 
RJ^-Mink V. Marek. 383 ASd 1031, 119 R.L 841. 
W.Va.—Stale o reL Robiniatt v. Midiad, 276 S£2d 
811 

Wkr-Sdiroeder v. Schroeder, 302 N.W.2d 475, 100 
Wit2d 625. 

Right of party 

Mkb^-Spilter v. Kaoflnsn, 192 N.WJd 347,35 MIdL 
136. 
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Order void whore condition fbr pnisiiig is im¬ 
possible 

Tet—Ex parte Dustman, 538 S.W.2d 409. 

Ex parte Mllard, Civ.App.. 377 S.W.2d 519. 
Abrogating rights of adverse party 
Tex.-Stepheni v. Stephens. Ov App., 543 S.W.2d 686. 
CMa void where condition for puling not 

Fla.-HammoDd v. Sandstrom. App^ 376 So.2d 466. 
Md^Ierd v. Stale, 377 A.2d 574, 37 MdApp. 361 
GvO cootenqit 

IlL—!^ ex reL Fahner V. Colorado City L(K Owneia 
and Taxpayen Ass'n, 438 N£.2d 1273, 63 mj)ec. 
910,108 inAppL3d 266. 

21. UA-Lance v. Plummer, CAFla„ 333 F.2d 585, 
cert den. 86 S.Q. 1380 1445, 384 U.S. 929, 16 
LEd.2d 531 reh. den. 86 S-Ct. 1883, 384 U.S. 
994i 16 LEd.2d 1011. 

Oomt-ConnoUy v. ConnoUy, 464 A.2d 837. 191 Conn, 
468. 

Fla.—State ex reL Byrd v, Andenoo, App., 168 So 2d 
554—Nicholson v. Nidwlson, App^ 311 Sa.2d 676. 
Hawaii-^umy v Munay, 587 P.2d 1220, 60 Haw. 
160. 

Ill—People ex leL Miselis v. Health and Hoq>itals 
Governing Cmnmission, 358 N.E2d 1221, 3 III 
Dec. 536, 44 HlApp-Sd 958. 

Iowa—Calleniui v. Blair, 309 N.W.2d 415. 

Mt-Small V. Small, 413 A.2d 1318. 

Minn.-OavB v. Davis, 158 N.W 2d 196-MiniiesoU 
State Bar Aa'n v. Divorce Aasistance Ass'n, Inc., 

. 248 N.V.2d 733, 311 Mum. 276 

N.Y.-Ferrara v: H>nes, 404 N.V.S.2d 674, 63 AD.2d 
675—Additional January 1979 Gnmd Jury rf Alba¬ 
ny Supreme Court v. Doe, 444 N.YA2d 201, 84 
AJ2.2d 588. 

N.C-Jolly V. Wright. 263 SJB.2d 135, 300 N.C 83. 
Ohio-In re Roberts, 191 N.EJd 816 173 Ohio St 123. 
OkL-CJA dted in Wade V. Wade. 570 P.2d 337,339. 
R.I.-Town of Hopldnton v. K^. 409 A.2d 1220,122 
R.I. 524. 

Tex.-Ex parte Hosken, CSvApp., 480 S.W2d 18. 
WasL-State v. Heiner, 627 PJd 983, 29 Wash-App. 
193. 

Discretion of CQiirt 

N.Y.-Busch V. Beig, 384 N.Y.SJd 301, 52 A.D2d 
1081 

Ahenstive metiiods 
Tex.-Ex parte Eng^utt 60S &W.2d 610 
21 lE-PeopIe v. Ony, 344 N.E2d 683, 36 DL 
App.3d 726 alTd. 370 N.E2d 797, 12 DLOec. 886, 
69 Dlld 44, cert den. 98 S.a 1887, 435 U.S. 
1013, 56 LEd.2d 393. 

Mo.—In re Marriage of Gehlert, App., 629 S.WjU 303. 
Pa.-KnnKr v. Kelly, 401 A.2d 799,263 PaAiper. 38. 
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23. UA-SIdmwr v. White, CAAla., 505 Fid 685. 

Hanultm v. Love, D-CAik., 361 FArnt 1235. 
Fli,-nAdiiim v. Gty of Miaini, App., 348 Sa2d 1226. 
Fn^>Goin. V. Fladger. 378 AJd 440.250 PaAm«r. 36, 
InNevrYofk 
(1) Other cam 

N.Y.-Dubu V. Mndnikk. 438 N.Yild 926 108 
Mitc.2d 1041 mod on oth. gids. 447 N.Y.Sld 
471 87 ADld 308. 

Where a contempt citation in case is 
.criminal, directed to acts done and 
complete and disobedience accom¬ 
plished, contempt may not be 
purged.^-* 

266 U.6-Fetition of Curds, D.CMOn 240 F.Sopp. 
475, afiiL, CA.. 362 Fid 999, cert den. 87 S.a 
837, two caaea, 386 U.6 914,17 LEd.2d 787, itit 
den. 87 S.a 1166 two cases, 386 UA 978, 18 
LEd.2d 146 rat den. 87 S.a 2071 387 UA 
949,18 LEdld 1341-U.S. v. Orayfaound Corp., 


DCIIL, 363 FBupp. S2S, op. supp. 370 RSupp. 
881, iffd., 508 Fid 529. 

Fk—Sterchk v Wittenberg, App. 3 Diet, 411 Sold 
1000 

DL—Estate of Shlensky, 364 N.Eld 430,7 IlLDec. 269, 
49 IIl.App.3d 885—Per^ ex lel. Fahner v. Coiora- 
do Chy Lot Owners and Taxpayera Ass’n, 438 
N.Eld 1273, 63 Ill.Dec. 916 108 lU.App,3d 266. 
Mict-Stati Bar v. Cramer, 249 N.Wld 1. 399 Mkt 
116. 

Minn.—Minnesott State ^ Ass’n v. Divorce Assist- 
ance Aa'n. Inc., 248 N.W.2d 733, 311 Mum. 276. 
NY.-People v. Leone. 376 NAld 1287, 44 N.Y.2d 
315, 405 N.Y.S.2d 641 

Conaiderstion given in detmininii« inmisiuneiit 
UA—In « Adams, D.C.Mieh., 421 RSupp. 1027. 

§ 107. Remission of Fine or Dis¬ 
charge from Imprisonment 

27. US.—In ra Buooacoure, DCPa., 412 RSupp. 
904. 

Art-Garner v. Amsler. 377 S.Wld 871 238 Art 34. 
aa.-Mann v. Malone, 2D2 S.Eld 63, 231 Ga. 397. 
Release tm own recognuance 
Tex.-Ex parte Waters, Cr.. 499 S.W.2d 309. 

28. U.S.-In K Cueco, D.CN.Y., 443 RSupp. 857. 
ColOw-^Mott V. Smitt 486 F.2d 451. 29 ColaApp, 
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Ill.-Debowski v. Shred Pax Corp., 359 N.E2d 204, 3 
ni.Dec. 794,45 DLAppJd 891. 

Tex.-CJA died in aty of Dallas v. Brown. 384 
S.W.2d 724, 726. 

29. UA-Wdfe V. Coleman, CA.FIa., 681 F.2d 1301 
Art-Songer v. State, 364 &Wld 155, 236 Ait 20. 
32. FiQiire to reduce finding to writing 
N.Y.-Solano v. Martin. 389 N.YA2d 413. 55 ADld 

626 

32i. CaL-People v. Fuaro, 96 CaLRptr. 368, 18 
CA.3d 877, cert den. 92 EQ. 2443.407 US. 911 
32LE(L2d 686. 

Ga.-R!nt v. Jduaon, 190 EE2d 31 229 Ga. 188. 
34, Tex.-Ex parte Brown, QvApp,, 574 EW.2d 618. 

Matters of procedure, in addition to 
those discuss^ supra this section and 
infra §§ 110, 111, have been adjudi¬ 
cated.^* 

353. Borden oi prorrf 

. U.E—In re Grand Jniy bvestigatioii, CA.Pa., 600 
R2d 420. 

N.Y^Vaoght V. Voi#t. 247 N.Y.SJd 468,42 Miicld 
16. 

Evidence bald mflident 
N. Y.-Vought V. Vought, 247 N. YA2d 468,42 Miscld 
16. 

§ 108. — Grounds 
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42. UA-ln re Lazinia, acCaL, 276 FSvpp. 434, 
47. PromdoBof joftice 
Hawaii—Hawaii Pabhe Enqdoyment RdadoDS Bd. v. 
Hawaii State Teachen Aai’n, 320 Fid 421 55 
Haw. 386. 

A contemnor confined for failure to 
obey an order of court may not be 
rel^ised prior to tbe statutory term of 
confinement on the ground that con¬ 
temnor will probably resist purging 
the contempt for the full statutory 
term of confeement^*® 

48.16 No power to dlfcharge 
UA-ln n Rosahn, D.CN.Y., 551 FSt^^. 503. 
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51. Tex.-Ex parte Oebd, App. 4 Dist, 635 EWld 
454. 

Where contempt consists in refusing 
to testify before a grand jury, coercive 
imprisonment cannot extend beyond 
the term of the grand jury.”* 

543. US^-aiiOitaiii v. U.E. N.Y.. 86 S.a 1531, 
384 U.E 364, 16 LEd.3d 622. 

§ 109. — Necessity for Perform¬ 
ing Requir^ Act 

59. Rdease atter fine paid 

EI.-Brown v. Brown. 329 A.2d 206 114 RJ. 117. 

Reasona 

N.H.—Town of Nottingham v. Cedar Waten, Inc., 385 
A2d 851,118 N.H. 281 
Suspendin g execution of sentesBce inv^ 
Aric.-HlgginB V. Memtt, 598 EWld 418, 269 Art. 79. 
593 Wyo.-Scott v. Swartz. 322 P.2d ISl. 

On compliance or performance of the 
act requi^ the court may remit a 
fuie.»-“ 

59.10. U.E-Hami]ton v. Love, D.CAiic., 361 
FSupix 1235. 

§ 111 . .... Imposition of Condi¬ 
tions 
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60. US.-In re Resahn. 533 FSupp, 1043. 

71 Tex.—Ex paite Prevort, av.App., 598 EW2d 
310. 

§ 112. In General 
Library References 
Barron and Holtzoff, Federal 
Practice and Procedure 
§ 1552. 
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74. Ariz.—Van Baalen v. Superior Court in and for 
Maricopa Oxmty, 508 P.2d 771, 19 AiizApp. 
312. 

Hawaii-State v. Taylor, 332 PJd 663, 56 Haw. 203. 
MiL—CJA dtad in Tyter v. Bahiniore County, 259 
A.2d 307, 316 236 Md. 64. 

Cbambera v. State, 240 A2d 644v 3 MdApp. 
641 

Mi8i.-^{asoiiite Corp. V. IntenMtkmal Woodw^ 
America, AFMXO, 206 Sold 171, 24 ALR.3d 
631 

Mo.—State ex rd. Wendt v. Jonnity, App,, 492 EWld 
861. 

Tex.—Lamka v. Towner CSvApp., 465 EW.2d 386, 
eff. ret BO rev. err. 

Cowt of record 

(1) LtL-Mohy V. MaUbu^App., 137 SoOd 313, 
cert den. 137 Sold 514, 242 Ls. 625. 

743. UA-BoaidofEdoflndepeiidentSdioolDwt 
89, Oktaboma Comity V. Yotk, CA.OfcL, 429 F3d 
66, cot den. 91 aa 968, 401 UA 934, 28 
LEd.2d 237. 
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75. nU-Bone v. Booe^ 336'N.E2d 1348, 2 DLDea 
61, 43 IILApp.3d 363. 

TBX.-BBnoh V. Bancii, GvApp,, 553 EWld 141. 
WaaL-State ei nL Snpecior Oomt of Snnhnmiih 
Oaonty V. Speny, 483 PJd 608, 79 Waahld 69. 
cert den. 92 aa 271404 UA 939, 30 LEd.2d 
251 
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ington County, Branch II, 255 N.WJd 459, 79 
Wis. 2 d 27. 

Wya-ftKiley v. Oty rf Sheridan, 440 PAi 516. 

In North Carolina 

(3) N.C—Rose's Stores, Inc v. Tanytown Center, 
Inc, 154 S.E2d 313, 270 N.C 206. 
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76. in.-.PBople V. Brighun, 198 N.E2d 106, 47 IE 
App.2d 444—People v. Thor, 286 N.E2d 769, 6 
IllApp.3d 1045. 

77. CkL-People v. McKenzie; 194 CiLRpIr. 462,668 
P.2d 769, 34 C3d 616. 

Fh.-Knthen v State, App, 310 So.2d 381. 

Serieir of dedaion tit another panel of eonrt 
denied 

UA-Hdbnder v. Hollander, (1A.N.Y., 318 F.2d 818, 
cert. den. 84 S.Q. 78,375 UA 831,11 63. 

7a Ky.-Levisa Stone Corp. v. Hays, 429 EW.2d 
413, 33 A.LR.3d 581. 

80. Ky.-Levisa Stone Corp. v. Hays, 429 S.W.2d 
413, 33 A.LR.3d 581. 

81,10. UE— In re Grand Jury Proceedings, C.A.CsL, 
662 F.2d 531 

81.15. Faitare to argoe error 
N.C—Fungaroh v. FungaroK, 252 SJE 2 d 849,40 N.C 
App. 397, app. dism. 256 S.E2d 805,297 N.C 451 
cert den. 262 SX2d 1, 298 N.C 805, cert den., 
app. dism., 100 S.Ct 2144, 446 U.S. 93a 64 

783. 
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86 . lIL-Peo|de v. Ryan, 184 N.E2d 853, 25 IIL2d 
233, app. tnnsf. to 189 N.E2d 763, 40 IIIApp.2d 
351 revd. on 0 th. gnU. 197 N.E2d 15, 30 IlL2d 
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P 8 .-Com. V. Fbdger. 378 A,2d 44a 250 IWupcr. 36. 
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(1) Tex.-Ofice v. McCnty, CvApp., 390 S.WJd 
397, err. dimt-Martin v. Martin. OvJlpp., 519 
EWJd 900-^Wder y. Holder, QvApp., 528 S.WJd 
113. 

(3) No jurisdictiai as to aiminsl contempt 
Tec-Cook V. Nelins, GvApp, 498 S.W.2d 455. 
Jnriadictloo fat orbiiaal casei 

(3) Other particular courts. 

Md.-Chaniben v. State, 240 A 2 d 644; 3 MtUpp. 641 
OtL-SuIlivtn V. State, .Cr., 419 PJd 559. 

Ptt-Com. V. Hampton, 378 AJd 847, 474 Pa. 386. 
TenrL—Robinson v. Air DnuBcs Bii|iiuwiiig _ 377 
EWA1908,,214Teim.3a 
l>pe 9 f etmtenipt coBtroDfiig 
Pa.—In R Grand Jury, PhiladeliAia County, Jane; 

1971 310 AJd 683, 225 PaAiper. 474, 

Technical defect in tttte 
Or.—State ex rL Johnson v. Schwiitz, 542 P. 2 d 151 
23 OrApp. 270. 

Snperior cmrt 

Pa^ R’nmipson, 345 A.2d 774,236 Pa.Siiper. 568. 

87. Particnlnr conrta 

(1) La.-^ty V. hOiibiB. App, 137 SoJd 511 
oert den. 137 SoJd 514; 242 La. 625. 

(4) La^Wall v. WiE ^ 230 So.2d 42a 
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88 . UA-In R ChagR, CA.Tex, 456 FJd 209. 

§ 114. Decisions Renewable 

89. lowfr-Stite V. District Court in and fbr PoE 
County, 231 N.WJd I. 

N.Y.-Jsmes y, Powd, 292 N.YA2d 135, 30 AJ)A 1 
34a s«E 243 N.E2d 746, 23 N.YAl 691, 296 
N.YA2d 139. 


90 U.S.—Peabody Coal Ca v. Local Unions Num¬ 
bers 1734, 1508 and 1548, United Mine Workers 
of America, CA.Ky, 484 F.2d 71 app. after 
remand 543 F.2d la cert den. 97 ECt 1571,430 
U.S. 94a 51 LEd.2d 787-International Business 
Machines Corp. v. UA. CA.N.V., 493 F.2d 111 
app. diam., cert den. 94 &a 2371 416 U.S, 976, 
40 Led.2d 756, cert den. 94 ECt. 2409,416 U.E 
995. 40 LEd.2d774, 

Cal.—Crittenden v. Superior Court of San Diego Coun¬ 
ty. 36 CaLRptr. 903, 225 CAJd 101. 

Ga.-In R Thomas, 215 EE2d 735, 134 GaApp. 728. 
La.—Advertiser, Divisioa of Independent, Inc. v. 

Tubbs, App., 199 SoJd 421 
Md.—Becker y. Becker, 347 AJd 911.29 MdApp. 339. 

Olden (M-Jiidgmati held final 

(7) UE-Stringfdow v. Haines. CA.N.Y, 309 FJd 
910-Vuioent for and on behalf of NJ.EE v. Local 
294, Intern. Broth, rf Teamsten. Chauftenrs. Ware- 
bonemen and Hdp«s of Amenea, CA.N.Y., 424 F.2d 
124. 

IE—People ex rd. Hxsvthome v, Hamihan, Aiqt, 292 
N.E2d 563 

Orders held not final 

(€) IIl.-Peflferte v. Prairie Milla, Inc, 218 N.E2d 
247.72 IEAppAi44a 

(II) Anz^icrzof v. Reinhardt, 406 PAl 731 2 
Ariz.App. 103 

Cokt-Latimer Const Ca v. Cram, 383 Pid 315,152 
Cola 533. 

Gt.-Oeneral Teamsters Local Union Na 528 v. Albcd 
Foods, laa. 183 EE2d 374,227 Ga. 83a 
IE—Pei^ ex rL General Motors Corp, v. But, 226 
N.E2d 6, 37 lE2d 180. 

Avis Plumbing £ Heating Contnctors Corp, v. 
McCoinidt Theological Seminary. 268 N.E2d 472, 
131 inApp.2d 603. 

Me.^andreau v. Rodriguez, 284 AJ2d 86. 

IV-Com. y. Ouardiani, 310 A.2d 422, 226 Pa-Smer. 
435. 

Dedsfama not leviewable 
. UJ5.—HoUander v. HoUander, CA.N.Y, 318 F.2d 811 
cert den. 84 Ea 71 375 UA 831, II LEdJd 63. 
Arit—In R Anonymous, 418 P.2d 411 4 ArizApp, 
I7a 

aa.-^ickiiMn v. Booker, 192 EE2d 897,229 Oa. 568. 
Idaho-Olenn Dale Ranches, Ina v. Shaol 522 P.2d 
61, 95 Idaho 853. 

BL—Kryzik v. AccuraR Gist Products, Inc, 349 
N,E2d 695, 39 IEApp.3d 131 
N.Y.-Lynch v. Derouniin, 341 N.Y.E2d 141 41 
AD.2d 74 a 

Miaite eatiT order held not in appeabble llonn 
Ariz.—Haedtkr v. Andrews, 409 P.2d 3112 ArizApp. 
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915. Alatka-Ststa y. Browder, 486 PJd 925. 
Or.-Rtate ex rL Kern v. Reid, 513 PJd 1161 266 
Or. 382. 


Order hdd not ippealaUe 

UA-UE V. HemphiE CAAC. 369 FJd 539. 


vxmnu Morari urrp, v 


NA2d 1 37 IE2d ISE 

R Kitfc'h Estate; 278 NJB.2d 5013 niAppJd 

bwi-^Alien v. Lindemm, 164 N.W.2d 341 
Tex^-Oirtii v. Cnrtis, CivAppL, 448 EWJd 245. 

92. hfinn^-Eate v. I P. Sinna ft Sons, ha, 136 
N.WA1 661 271 Mhm. 43 a 
NAl-^ate v. Watson, App, 487 P2d 197, 82 NM 
769. 


Term^-CJS. ciM in State v. ORen, 689 EWJd 189, 
19a 

Utah-Petemon v. Petenon, 5» PJd 821. 

JidMt Of giltt of dlnct coidenqt in isnauh 
lypnewdiaga 


MidL-ta RLaflhrty, 185 RWJd 189, 28 MichApp. 
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92JS. ArltUlohnion V. Johnson, 421 EW.2d 601 243 
Arfc.651 

D.C-Weri V. UA, App, 346 A2d 504. 

Ga.—Hindi v. Peteet, 214 EE2d,l 134 GaApp. 211 
IE—Cook County v. Triangle Sign Ca, 189 N.E2d 21 
40 IEApF.2d 202. 

bd—State ex td. Neal v. Hamilton Grenh Court 224 
N£.2d51 

Ky.-Miller v. Vettiner, 481 EWJd 31 

C3tD contmpt order not final antfl nctnal lnca^ 

centhn 

Ma-^Uchart v. Rkhart An>, 688 EW.2d 804. 
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92,10. Premature 

D.C-West V. U.E, App, 346 A2d 504. 

92.15. BL—Peo|de a td. General Moton Cotpi v. 
Bua, 226 N.E2d 1 37 BL2d 181 

93. Alaska-State v. Browder, 486 P.2d 925. 

L5. U.E—International Business Machines Corp. v. 
U.E, CA.N.Y, 493 F.2d 111 app. dism., cert 
den. 94 Ea 2378, 416 UA 976, 40 LEd.2d 756, 
cert. den. 94 ECt 2409, 416 UA 995,40 M 
774. 

Adjudging United States Attorney In contempt 
UA-UA V. Cox, CAAlisi., 342 F.2d 167, cert den. 

85 EQ. 1767, 381 U.E 931 14 LE«L2d 701 
LIE UA—Southern Ry. Ca v. i-Mihmiij CA.Oa, 
403 F.2d 119,33 ALR3d 427, rah. den. 408 F.2d 
34E 

1.15. UA—Southern Ry. Ca v. L«ih«m, CA.Qa., 
403 Fid 119,33 ALE3d 427, rE den. 408 Fid 
348—Fireman's Fund In. Ca v.'Myers, CA.Fk, 
439 Fid 834—Securities and F. »rii«n yi Coumia- 
ikm V. Niftalin. CA.Minn, 460 F.2d 471. 

Clrcumstoncea ahowliig dvll ntlier than crlml- 
nal cmtanpt 

UA—Internationd Buiineas Madiinei Coipi v. U.S, 
CA.N.Y., 493 F.2d Ill app. dism, cert den. 94 
Ea 2378,416 UA 976,40 LEd.2d 756, cert den. 
94 Ea 2409, 416 UA 991 40 LEd.2d 774. 
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I UA—Hodgson v.'Mshoney, CAAfiai, 460 Fid 
326, cert dea 93 Ea 519, 409 UA 1039, 34 
LEd 2 d 488—Securities and RTfhtij* 

Sion v. NaftaUn, CA.Mm, 460 Fid 471. 

Pemna not partlea to main aoit 

(1) U.E-Hydc Const Ca v. Koduing Ca, CA. 

Okl, 348 F.2d 641 Rvd. on oth. gnb 86 Ea 521 382 
U.E 361 15 LEdld 416, tefa. den. 86 Ea 1061 383 
U.E 939, 15 LEdld 857. 

3J0. Order cnitoinlng admixture of criminal 
and cfril elemente * 

DeU-Cfty of Wilmington v. Oenetal Teamsten 
Union 326, 321 Aid 123. 

4J. Ohio—Wdlnian Engueering Ca V. Olderon Au¬ 
tomation, ha, 209 N.E2d 171 2 (Rdo Ai^ 
381 

FE-Oom. V. Ouardiairi, 310 Aid 422, 226 PzAiper. 
431 

4;ia Gt.—Wdbom v. Miza 130 EB. 7 H 621 107 
Gii)App.427. 

4wl5. Kao-State ex Id. Subon v. Bwinft 502 Pld 
63a 210 Kan. 389. 
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4b25. TemL-^lumb v. Phimb, 372 EWld 771, 52 
TennApp. 267. 

7. Ah.—Ndion v. Dariing Shop of Birmiiiri Min, Tne , 
157 Sold 21 275 Ah. 59 E 

§ 115. Nature and Form of Remedy 

E U.5^A y. Kdls^Hayes Co, CAJtfdi, 476 
Fid 265—UA v. Martin linen Supply Co, CA. 
Tei., 485 Fid 1141 cert dea. 94 Ea 1411 415 
UA 911 39 LEdld 47a app. after nmand 534 
F. 2 d 581 allE 97 Ea 1349, 430 UA 564, 51 
LEdld641 
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AI*.-Fa]k V. Falk, Civ., 355 So.2d 721 
lowa-AlIen v. Lindman, 164 N W.2d 346 
Miss.—Masonite Coip. v. Intenutional Woodworkers of 
America, AFL-OO, 206 Sa2d 171, 24 A LR.3d 
632. 

Mo.-Ranaey v. Grayland, App., 567 S.W.2d 681 
N.Y.-Pcople V. Zweig. 300 N.yA2d 651, 32 A.D.M 
S69-Cahn v. Vario, 300 N.Y.S.2d 657, 32 A.DJ(1 
564. 

Ol(l.-Roselle v. State, Cr., 509 Pld 486. 

Pa.-In re “B", 394 AM 419,482 Pa. 471. 

InTeus 

(1) Tex.-Eii parte Dillanl, Civ.App., 577 S.W.2d 
519. 

(2) Tex.-CiiK-Matics, Inc. v. State, GvApp., 578 
S.W.2d 530. 

(4) Other cases. 

Tex.—Nipper v, U-Haul Ca of San Antonto, Division 
of Ainetco Marketing Ca of San Antonio, Gv. 
App., 516 S.W.2d 467. 
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9,15. Alaska-Sute V. Browder, 486 P.2d 925 

§ 116. -Appeal or Writ of Error 

10. Ala.-Lovelady v. Lovelady, 206 Sa2d 886, 281 
Ala. 641 

Arir-State v. Mulligan, 613 P.2d 1266, 126 Arix. 210 
La.—Dove v. Dove, App., 386 Sa2d 127. 

N.Y.-People v. Sanders, 395 N.Y.Sld 190, 58 A.D.2d 
525. 

Fentn dted for contanipt has right of an»eal to 
raise gaestioiu of dne proceaa eten befnv 
owifliieiiieiit 

OkL—ftightmire v. District Court of Tulsa County, 
Cr., 424 P.2d 425. 

10.5. U.S^-Sciile|d Mfjp Ca V. King Alnminum 
Coip., D-COhio, 381 RSupp. 649, alTd., cause 
remd., CA., 525 Fid 775, cert den. 96 S.a 
1509, 425 Ul. 91147 LEdld 763. 
loterlocntwy jndgmenti not appealable 
U.S^-Cioinag]ass Corp. v. Fenn, C.A.Pa., 500 F.2d 
601. 

La^-Advertiser. Dlvisuw of Independent, Ina v. 
Tubbs, App.. 199 Sold 426. 

13. Ii New York 

(3) N.Y.-People V. Woodruff, 270 N.YA2d 838, 50 
Miia2d43a 

(6) N.Y.-People v. Epps, 249 N.Yild 639, 21 
A.D.2d 65(L cert. den. 85 SQ. 347, 379 UA 940. 13 
LEdld 35a teb. den. 85 S.CL 906, 380 U5. 928, 13 
LEdld 816. 

People V. Woodruff 270 N.Yi.2d 838, 50 
Misa2d43a 

(9) N.Y.-Alberti v. Dickens. 253 N.Y.S.2d 561. 22 
A.Dld77a 

(15) CXhff matters. 

N.Y.-l»km V. ComeDa, 312 N.Y.SJd 568, 34 A.DJd 
1097. 

People V. Woodruff 270 N.Y.S.2d 838. 50 
Misa2d 430-In i« Kac^ 309 N.Y.5.2d 76, 62 
MittJd341 

(16) Propriety of Article 78 proceeding instead of 
appeal 

N.Y.-Qdm V. Vario, 304 N.Y.8.2d 135, 32 A.D.2d 
1035. 

People V. Woodruff 270 N.Y.$.2d 838, 50 
Misa2d 430-Wateriiouie v. CelH, 336 N.Yi.2d 
96a 71 Misa2d 60a 
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14. Ak-Smith v. Sautb. CivApp^ 365 SoJd 88. 
Cann.-State v. Mdechinsky, 419 A.2d 90a 36 Conn. 

SuplS47. 

15. Ak—wasot V. Freeinan, OvAigi.,. 376 Sold 

1096. writ den. Sup.. 376 So.2d 1099. 

Lav-aty of MonroeV Evans, App., 385 Sold 911 
Tax.—Texas DepL of Human Reroutces v. Hdwt, 
avJkpp., 621 S.W.2d 466. 


page 307 

17. Fk-McOowrn V. Amira, App., 343 Sa2d 859 
Idaho-Dey v. Cunningham, 471 P.2d 71.93 Idaho 684 
ipm-Bixby v. Bixby, 115 N.W.2d 852,253 Iowa 1172. 
La.-Woodan v. Woodall. App., 397 Sa2d 524. 
Mass.-Ooldsidn v. Goldstein. 213 N.E2d 475. 350 
Mass. 761 

VL-Socony Mobil Oil Ca v. Massera Iron A Metal 
Ca, 217 A.2d 56, 125 Yt 401 
Direct appeal 

Oa.-Shephetd v. Shepherd, 169 SJBld 314, 225 Ga. 
455. 

Pa.-In re Eba 366 A.2d 1241 244 Pa-Super. 163. 
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25J. AU.-Riv«» V. State, Cr.. 358 So.2d 1074. 

26. U.S.—Petition of Cunts, D.CMa, 240 F.Supp. 
475, affd., CA., 362 F.2d 999. Cert den. 87 S.Ct 
857, two coses, 386 VS. 914.17 LEd.2d 787, leL 
den. 87 ICt. 116a two cases, 386 U.S. 978, 18 
LEd.2d 14a teh. den. 87 S.a 2072, 387 U5. 
949, 18 LEd.2d 1341. 

Ak—Local Na 612, Intern. Broth, of Teamsters v. 
Bowman Transp., Ino, 165 Sa2d 111 276 Ak 
563—Killingsworth v Killingsworth, 226 Sa2d 
308, 284 Ak 324. 

Nkbols V. Nicbols, Ov.. 238 Sa2d 186,46 Ak 
App 67. cert. den. 238 So.2d 19a 286 Ak 13^ 
Hardy v. Hardy, Gv.. 240 So.2d 598,46 AkApp. 
249. 

Ark-Pace v. Pace, Aj^, P.2d 619,128 Ariz. 455. 

lowa-Penland v. Penland, 122 N.W.2d 331 235 Iowa 
308-Bailey v. Broderick, 212 N.W.2d 395—LaRue 
V. Burns, 268 N.W.2d 639. 

La.—Moity v. Mabfouz, App., 137 Sa2d 513, cert dea 
137 $o.2d 514. 242 La. 625-Weaver v. Weaver, 
App. 181 Sold 61. writ ref. 183 Sa2d 651 248 
La. 1031—Pearce v. Dozier, App., 181 Sa2d 431 
Pa-^Com. V. Harrii, 185 AJd 586, 409 Pa. 163. 

Tex.—Ex parte Cardwell, 416 S.WJd 381 

Ortee v. McCrary, CivJipp, 390 S.W.2d 397, 
err. dism.—Taylor v. Nagje, Tex.avApp., 412 
S.W.2d 812. 

AppeakUlity trf caM la wUeh coatenpt k com- 
nitted 

La.—Moity v. Mahfouz, Ai^, 137 Sa2d 513, cert. den. 

137 SoJd 514,242 La. 625. 

InCalifomk 

(I) CaL-Smith v. Habegger, 28 CiLFptr. 646, 213 
CAJd 183-Oevine v. Devine. 29 CaLRptr. 131 213 
CA.2d 54^Kyne v. Enstice. 30 CaLRptr. 391, 215 
CA.2d 627-HeDer v. Heller, 41 CalUptr. 177, 230 
CA.2d 679-Btoob v. Abbott, 59 CaLRptr. 911, 251 
CA2d 812^Noortliodc v. Superior Court of San Loii 
Obispo County, 75 CiLRptr. 61, 269 CAM fOO. 
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n, Tex^Taylor v. Nagk Gv.App, 412 S.W2d 811 
27,5. Ak-Kfllugsworth V. Killingswortlt ^ 

308, 284 Ak 524—Knight v. State ex rd Butler, 
261 Sa2d 75a 288 Ak 428. 

WHliaiason v. WOliBinsoa, GvApp., 391 Sa2d 
115. 

Snparrisory writs 

La—Advertiser, Dhision of I n depende nt , Ina v. 

Tubb6,App.,199SoJd426. 

28. lx— LoanianB State Bd. of Medical Examiiwnv. 
Doty. App„ 258 Sa2d 639. 

Md—Rqwbiic Engfaieering ft Ca v. Moakovitz, 

App., 393 S.WJd 78r-In re Randolfh, App.. 474 
S.WJd36. 

b Nseida, under a cmsthutioial provWon, it bu 
been hdd that criminal contesnpt proroedingi an re- 
viewable by the supranc court on appeaL 
Nev.-Poirier v. Board of Dental Eauniners, 404 PJd 
1, 81 Nev. 384, diitvowing oontraiy dictum in 
State ex rd v. Sixth Judieial Diet Gonrt, 
Humboldt County, 167 P.2d 648, 63 Nev. 249. 
283. Tex.—Landta V. Townea, GvA]^ 465 S.W.2d 
386, err. id no rev. err. 
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In particular cases, review by appeal 
have been found appropriate or not 
appropriate.”* 

29.1. Aiada—Continental Ins. Companies v. Bayleis 
ft Roberts, Ina, 548 P.2d 398. 

N.Y.-Saver v. Hannah. 326 N.YS.2d 225, 37 A.D.2d 
949. 

N.D.-StBte V. Goeller, 263 N.W.2d 135. 

Po-Chsella v. Pearce, 291 A.2d 101, 447 Pa. 511 
292. MiniL—State ex td LaMeie v. Young, 192 
N.W.2d 186, 291 Mhm. 540 
Tex-Kartcn v. Snyder, Gv-App, 597 SWJd 561. 
Jtvenile eonrt flndiiig 

Anz.—Matter of Juvenile Actioo Na JT-295003, App., 
616 P.2d 84, 126 Ark 409. 

§ 117. -Certiorari 
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2930. Ak-Nkhols v. Nlebok 238 Sold 186, 46 
AhLApp. 67, cert, dea, Gv., 238 Sa2d 190 286 
Ak 156. 

Ckl.-Kyne v. Eustice. 30 CBl.Rptr. 391, 215 CA.2d 
627-Hener v. Heller. 41 CaLRptr. 177, 230 
CA.2d 679—Ncorthoek v. Superior Court eS San 
Lins (M^ County, 75 Cal.Rptr. 61, 269 CAM 
60a-MeLd!an v. McLdlaa 100 Cal.Rptr. 258, 23 
CA.3d 343--^k v. Superur Court b and For 
Sohno County, 116 CdRptr. 713, 42 CA.3d 108, 
cert, dea 95 KG. 2417.421 US 101144 LEdJd 
680. 

Del.—Contiiwntal Coach Crafiers Ca v. Fhzwater, Su¬ 
per., 415 A.2d 785. 

Idaho-Mathiton v. Felton, 408 P.2d 457, 90 Idaho 
87-Baniett v. Reed. 460 Pid 744,93 Idaho 319- 
Dey V. Conningham, 471 Pld 71.93 Idaho 684- 
01m Dale Ranches, Ina v. Shaiib, 522 PJd 61. 
95 Idaho BS3-Shaab v. INstrict Court of Fifth. 
Judicial Dist, S39 P.2d 277, 96 Idaho 924, 
lowa^ixby V. Bixby, 115 N.W.2d 851 253 Iowa 1171 
Mont—Rose v. District Court of Eighth Judicial Did 
of State of Mont., 628 P.2d 661 
Etraariwrtfam of erideace ut de novo 
Iowa-State v. District Court in and for Polk Comity, 
231 N.W2d 1. 

3a Ak-Smith v. Smith, GvApp., 380 Sa2d 897. 
Ark—Herzog v. Reinlurdt, 406 PJd 738,2 ArizApp. 
103. 

CaL—Grant v. Superior Court b and For Gty and 
County tS San Franciioo, App., 29 CdRptr. 125, 
214 CAM IS. 

Idaho-Duttoo v. District Court of Third Jndldsl IHs- 
trict In and For Owyhee County, 518 P.2d 1110,95 
Idaho 72a 

lowa^BaOey v. Broderick, 212 N.W.3d 393. 

Want or ezoen of jnrbdidka 

(i; Other statements. 

MonL-Matter of Gnvetey, 614 P.2d 1031 188 hfent 
346. 

(2) CaL—Gieen v. Superior Court, b and For San 
Icwjnin County, 33 CaLRptr. 604, 220 CA.2d 121. 
Gertlonri denied or dkdnrged 
C7) Other marten. 

Ak-Oiabam v. Gty of SbeOield, 299 Sa2d 281,292 
Ak 681 

Ark^Hendenon V. Dudley. 574 S.WJd 651264 Aifc. 
697. 

Fk—Ruby Mountain Cmst. ft Devdopaeat Corp. v. 

Raymond, App. 5 Dist, 409 So.2d 325. 
bcL-llioaiiS V. Woollen. 266 N.EJd 21253 hd. 611 
bwa-Newby v. District Cmrt of Woodbury County. 

147 N.WJd 886, 259 Iowa 1331 

Inae not reriewaUe 

ArL-Ainold v. Northeast Aifcanias Flamuag ft Coo- 
631 IWJd 611276 Aik. 3. 
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31 Ak—Ex parte Abercrombie, 172 So.2d 41 277 
Ak479. 
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CaL—Application of Gitosla, 33 CilJlptr. S14, 219 
CA.2d 777. 

lowa-Penlaiid v. Penland, 122 N.W 2d 333, 2SS Iowa 
308. 

Pa.—Com. ex reL Magazmer v. Magaziner, 233 A.2d 
263. 434 Pa. 1. 

Certionri or writ of review Ikf 
(6) Other matten. 

Ala.-Wilioa v. Wilson, Gv., 298 Sa2d 616, S3 Ak. 

App. IH cert. den. 298 So.2d 622, 292 Ala. 759. 
CbL—L a Bdia v. Kaiser Foundation Health Plan, Inc., 
138 CaI.Rptr. 212, 72 C.A.3d 499. 

Io wa A merican Sec. Benev. Ass'll, Inc. v. Diatriet 
Court of Black Hawk County, 147 N.W.2d 35,239 
Iowa 983. 
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32. UA-Cotembo V. New York, N.Y.. 92 8.0. 756, 
405 U.S. 9. 30 L.Ed.2d 762, on remand 293 
N.E2d 247, 31 N.Y.2d 947, 341 N.Y.S.2d 97. 

Aik.-Jalmion v. Johnson, 421 S.W.2d 603, 243 Ark. 
636. 

lowa-Calleniui v. Blair, 309 N.W.2d 415. 
la New York 

(8) N.Y.-.Alberti v. Dickens, 233 N.Y.SJd 361. 22 
A.DJd77a 

(11) Propriety of Article 78 proceeding. 

N.Y.-PeopIe v. Eppa, 249 N.YA2d 639, 21 A.D.2d 
630, cert den. 83 S.CL 347, 379 U3. 94a 13 
LE(L2d 33a reh. den. 83 S.Ct 347, 380 U.S. 928, 
13 UEd.2d 816-People v.. Woodruff, RYAip., 
270 N.Y52d 838,50 h&e.2d 430-Cahn v. Vario, 
300 N.Yff2d 657, 32 A.DJd S64-Cahn v. Vario, 
304 N.Y.S2d 233, 32 A.D.2d 1033. 

32J1 AhLrnlim Walter Resouim, Inc. v. Local Un- 
ion No. 120a 356 SoJd 64a 
RevtowaUe decree 

(1) Other statementL 

UA-Matter of Fula, CAJ4.Y, 672 FJd 279, on 
lenumd D.C, 338 FAipp. Sa 
32aa Ab^-Izical No. 612, Intern. Broth, of Team¬ 
sters V. Bowman Tninsp., Inc., 163 Sa2d 113,276 
Ala. 363—Lovdady v. Lovdady, 206 SoJd 886, 

281 Ala. 642-Ex parte Thoinpsoo, 210 8<x2d 808, 

282 Ak. 248-Oiiignvorth V. KiUingnraith, 226 
SoJd 308, 284 Ak. 324, 

Hhson v. ntsoo, GvApp., 412 Sa2d 798. 

Ex parte Galdwdl, Gv,. 280 SoJd 338, SO Ala. 
ApixSOK 
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32ja Ala^Mdvm V. Furr, 133 Sa2d 593, 273 Ak. 

438. 

32J5. CaL-^Iawk v. Superior Court In and For 
Sohno County, 116 CaLRptr. 713,42 CAJd 108, 
cert den. 93 $ja 2417,421UA 1012,44 LEdid 

6ia 

33. UA-lMl V. Hongittrx CACaL, 301 FJd 346, 
cert den. 93 S.a 1331,420 UA 962,43 LEd.2d 

439. 

3d. Akdca—Suina V. Bndcalew. 629 P.2d 969. 
AiL-Bx parte Coffeh, 389 S.WA1234,239 Ark. 324. 
39. Iowa-Sound Storm Enterpriaes, Inc. v. Keefe In 
and Fbr Fayette County, 209 N.WJd S6a 
N.Y.-<khn v. Vario, 300 N.YAld 657, 32 A.DA1 
564. 

QHatiM hdd BMwt 

(2) Other inatancea. 

Mhm.-ln re Cartton, 171 N.WJd 727,285 Minn. 3ia 
Pa^-CooL ex id. Magaziner v. MegiBner, 253 A.2d 
263,434 Pa. 1. 

WaaL-Luinfeid v. Wakiiip, 493 PJd 789, 6 Waih. 
AppL426,51 ^IJUd313. 

QoeetiM not Mot 

lowa-Baaqr v. Broderick, 212 N.WJd 393. ' 

4L5. lowfr-ADen v. Lindeman, 164 N.WJd 346. 


§ 118. -Other Modes of Review 

42. Aaeadaeirt of bfll of ewepttoM 
aa.-Wdbom v. Mize, 130 S.E.2d 623, 107 OaApp. 
427. 
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42.10. La.-Moity v. Mahfouz, App.. 137 So.2d 313, 
cert den. 137 So.2d 514, 242 U 625-Pearce v. 
Dozier, App. 181 So.2d 432-Pnstemndt v. Lob- 
khz. App.. 280 So.2d 331 

§ 119. Presentation and Reservation 
of Grounds of Review 

43. UA-Stevens V. Marks, N.Y.. 86 S.a 788. 383 
UA 234. 13 LEdld 724. 

Akakn-Jefferson v. Gty of Anchorage, 374 Pld 241. 
ArL—Jdmaon v. Johnson, 421 IWld 605, 243 Ark. 
656. 

Idaho-State v. PaimUmd, 304 ?2d 1199,93 Idaho 130. 
N.Y.-Peop!e v. Gendlt 367 N.YA2d 69. 47 ^D.2d 
93a afRL 350 NA2d 615. 39 N.Y.2d 779, 383 
N.YA2d 284. 

Wya-Bwlky v. Gty of Sheridan, 440 Pld 316. 

Partknlar qnestfoai, etc. 

(3) Faihire to provide more extensive hearing where 
not requested. 

Wask-State v. Hatten, 423 Pld 7. 70 Wafh.2d 618. 
(6) Sufficiency of evidence. 

ni^-People V. Adam, 304 N.EJd 711, IS BUppiSd 
669. 

44. UA-Yates v. UA, CA-Kan., 308 Fid 737. 
DL-Mahan v. Mahan, 242 NA.2d 11,101 BLAppld 

155. 

Kan.-State v. McPherson, 493 Pld 228,208 Kan. SIl. 
N.M.—State ex id. Apodaca v. Our Chapd of Memo- 
fka of N.M, Inc.. (NSL). 392 P.2d 347, 74 N.M. 
201 . 
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45. CaL-Vaughnv. Municipal Court of Los Angeles 
Judkkl Dkt, 60 Cd.Rptr. 575, 252 CAld 348. 
oert den. 89 S.a 123,393 UA 856, 21 LEdld 
126. 

Msst—Sdiool Committee cf New Bedfbrd v. DIouhy, 
271 N.Eld 633, 360 Mass. 109. 

46. Wtsh.-InR8a]v«aea,469Pld898.78Waihld 
41. 

47. N.C-Hatriet Coteon hfifla v. Local Na 578, 
Textile Woriuss Urdon of Amerkn (AFL^O), 
111 AEld 437, 231 N.C 218. 79 A.LRld 646^ 
cert den. 80 S.a 806, 362 UA 941. 4 LEd.2d 
77a 

Qa^-Oenetd Teamsten Local Unian No. 321 V. Allied 
Fbods, Inc., 183 SA2d 374, 227 Qa. BJa 

4S. Cokt-Cukon’s for Musio, Inc. v. Couid, App, 
S24P1(:631. 

AppUestkw iar diMhsi'ge wrt reqiM 

Oa^-Ramsey v. Ramsey, 201 SA2d429.231 Oa. 334, 
overruling contraiy cases. 

pige316 

493. Tex.-DiiGOffv.Duoaff GvApp.,S23S.Wld 
264 

49ja Oa.-Gohran V. Soaebee, 169 S.Eld 624, 120 
OaApp. US. 

nU-Feople V. Riech 238 N A2d 266,96 IlLAppL2d 233. 

5L N.Y.-CJA eksd, k Vario v. County Court 
Nhssau Cmmty, 303 N.Y.12d 926,927,32 AJ>ld 
1038. 

9 120. PcrBons Entitled to Review, 
and Parties 

51 Mks^-Mmcaite Omp. v. In t e r ns ti o B sl Wood- 
woiken of America, AFX.GK), 206 Sa2d 171,24 
^LR.3d63I 

Mo^-lUpaUic EnghMering ft Mfjp Oa v. Moikovit^ 
Apm 393 &W.2d 78. 
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53. nL-Ffeopk V. DeStefeno, 212 N.E2d 368, 64 
IlUpp.2d 368, cert den. 87 S.a 594, 383 U.A 
989, 17 LEd.2d 430-Hymei v. Johnson, 244 
N.EJd 40a 104 IILApp.2d 217—Bee Chemical 
Ca v. Service Costiiigs, bo. 233 NA2d 312,116 
IlUpp.2d 217. 

Pa—In re Onnd Jury, PUkddidna County, June; 

1972, 310 A2d 683, 225 PaAiper. 474. 

Fomer hiAnid 

Flo—Pttdmon v. Stephens. AnxSDkt, 436 SoJd 
975. review dea 447 Sa2d 887. 

pige317 

54. Md.—TVkr v. Baltimore County, 239 A.2d 307, 
2S6Md.64. 

Mka-Masonhe Cotp. v. Internati o nal Woodworkers of 
America, AFL-OO, 206 Sa2d 171, 24 A.LR.3d 
631 

Tenn^Pluinb v. Plumb, 372 S.W.2d 771,32 TenoAppL 
267. 

55. EieqrikM takes! to Jud^neat 
Qa-Whlte V. Stata 123 S.Eid 239,103 OoApp. 616, 

levd. on oth. gnk. 127 S.E2d 668, 218 Ga 29a 
ooof. to 128 S.EJd S6a 106 GoAppi 744-Wd- 
bom V. Mize, 130 S.Eld 623, 107 OoApp. 427. 
57. N.Y.-Peopie v. Sabdk, 316 N.E2d 369. 35 
N.Yld 138, 339 N.YA2d lOa 
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In a proper case, a personal repre¬ 
sentative may be appointed where a 
party dies prior to the submission of an 
appil.*^* 

60A N.Y.-Schw«eia V. Sdiweeri, 332 N.YA2d 128, 
39 A.Dld 679. 

61. Matten hdd to coarittata waiver 
Oa-4oaea v. TrusadL 144 SA2d 344, 221 On. 271. 

Failure to argue assignments of er- 
ror in briefs constitutes waiver." '® 
6U0. Appal diniiMd M to appeOaiila wttk 
reipcct to wfcoi BO anj^paMnturgiied ia 
kfafr 

Ak.-Ex parte Moidiead. 199 Sold 81 281 Ak. 71. 
63. SlC-CJA dlad k Chappdl v. Cbappdl, 318 
SJL2d 39a 591,282 &C 376. 

66l Okl^-Ftibeader V. State; 408 PJd 771 

$ 121. Transfer of Cause, and Su¬ 
persedeas 

67. UA-Hodpenv. Mahoney, CAAIaaa.. 460 F.3d 
326, cert den. 93 S.a 519, 409 UA 1039, 34 
LE(L2d 488. 

lowa-^AOen v. IJndeman. 164 N.Wld 346. 
Wya-Badicy v. Gty of Sheridan, 440 PJd 316. 

AppealkoiM 

Wyo-Badiey v. Gty of Sheridan, 440 Pld 316. 
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65. CiL—Soottv.Mmiidpt] Court of GtniaJiidieial 
Dkt. 113 CaLRptr. 6ia 40 CAJd 995. 
Fh^-Jigidk V. JagieOi, App.. 296 Sold 646. 
QL-Peopie ex id. KU v. Sheriff of KendaO County, 
300 N.EJd 649, 13 DLAppJd 764 
CkL-Roadk v. Sttte, Cr., 503 F Jd 1293. 

D.C-West V. UA. App., 346 A.2d 504. 
Utab-Boiien v. Mifow, 652 Pld 133a 

page 320 

69. N.Y.-Eskm v. Eskm. 248 N.YA2d 988, » 
ADJd 893. 

Coatotot iwceedhg held aot “crioriaal caee” 
wHkto nqriiaMBt for fBlag widM of !»• 
tot ia total conit 

W.Vo-Stite ex Id. AnoU v. Conky, 133 SAld 681. 
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Premature notice 

D.C-Wat V. U.S, App. 346 AAl 304. 

Fla.—State ex td. Shevin v. Rawls, 326 SoJd 173. 

Martin v. Mattm, App., 258 Sa2d 6. 

73.10. DL-People v. Bngbam. 198 N£2d 106, 47 
ULApp.2(l 444. 
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75. Stay dleiolTed 

Fhu-Gilliam v. State, App.. 267 So.2d 638. 

163. Arix.-Henog v. Reinhanlt, 406 ?2d 738, 2 
Aiiz.App. 103. 

Rilling on modon fN- new trial 
US.-U.S. V. Schiffer, CA.TennH 331 P.2d 91, oert 
den. 86 S.Cl. 1914^ 384 U.S. 1003, 16 LEd.2d 
1017, leh. den. 87 S.a 12, 383 US. 890, 17 
LBdSd 121. 

Collection by striking fine and learing confine¬ 
ment proriiioa 

US.-US.’v. Schifftr, CA.Tenn., 351 FSd 91. cert, 
den. 86 S.a 1914, 384 US. 1003, 16 LEd.2d 
1017, Kh. den. 87 S.Q. 12, 383 U.S. 89a 17 
LEd.2d 121. 

7l!.10. US.-^toKnfieldt v. Comprehensive Account¬ 
ing Service Coip., CA.I1L. 314 FSd 607. 

Reftisal to vent hdd abase of diaccetion 
(2) Other mattert 

Cdo.-Smaklotte v. People, 383 P.2d 127, 133 Cola 
208. 

76.15. N.Y.'l-Rudd v. Rudd, 336 N.YSJd 13^ 43 
A.DSd21 

People a leL Vario v, Kreuger, 297 N.YSSd 
488, 38 Miic.2d 1023. 
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78. m-In re MacDonald's Ertate, 232 N.EJd 688, 
114 ULAppSd 484. 

79. Amount 

Mm—Bryant v. Assoontes Discount Corp., 167 So2d 
637, 231 Miss. 1. 

§ 122. Record 

82J0. Aiiz^-State V. Cohen, 489 P2d 283, 13 Aiiz. 
App.436. 

(Mdo—Cmn. of Pa. v. Brown, 223 N.E2d 37a 9 CM) 
AppSd 131. 

82J5. UL-People V. Bixier, ,278 N.E2d 777, 30 
1026 286. 

People V. Magnet, App., 290 N£.2d 378-Peo¬ 
ple ex leL Woodward v. Oliver. 322 NJB.2d 24a 25 
lOAppJd 66, oert. den. 96 S.a 273,423 US. 927, 
46 LEdSd 235. 

8165. IixL-McWhirt V. Frnmow, 301 N£2d 8ia 
138 luLApp. 68, cert den. 93 S.a 494,419 US. 
102a42LEii2d293. 
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83. Ak-Hancoek v. Bdl, 149 SoSd 842, 274 Ab. 
39a 

Fk-JagUla V. Jagiefla, App., 296 Sold 646. 
Ga.-Mai^ NOddian. Ina v. Pdinler, 168 SJBJd 
141, 223 Qa. 307-Jcokint v. Jeakte 202 S£2d 
32, 231 Oa. 371. 

Cohian V. Soiefaee, 169 0£2d 624, 120 OaApp. 
113. 

11L--Beaple V. Ackerman, 202 N.E2d 98,32 DLAppSd 
296-Mrinn v. Mahaii. 242 N£Sd 11. 101 DL 
App.2d ISS-People v. Cm, 278 N£.2d 839, 3 
IILAppSd227. 

IwU-Stone V. Stale, 188 N.E2d 833, 134 IwLApp. 
396. 

Ky.-Miller v. Vetdnv, 481 S.WSd 31 
Mc^-Stite V. Alexander, 237 A.2d 778, cert den. 90 
S.a 93a 397 US. 924, 23 LEd.2d 104, leh. den. 
90 S.a 1233, 397 U.S. 1018, 23 LEdSd 433. 
Man^-Hiids v. Hhuk, 341 N.R3d 702,4 MasiAppL 
63. 

NJ.-Citeiia V. Sddl. 321 ASd 223, 63 NJ. 237. 


Eridence 

(1) CiL—Darden v. Snpoior Court rfTulaie Coun¬ 
ty, 43 OORptr. 44.233 CAJd 80. 

Md.-McMillan v. State, 263 ASd 453, 238 Md. 147. 
N.D.—Buchmaan v. Buclunann, 202 N.W.2d 677. 

Ri^ to file adfittonal portions of record 
Alaika-Jeffinon v. Gty of Aneboiage, 374 PSd 241. 

84. DL-People v Brigham, 198 N.E.2d 106, 47 DL 
AppSd 444-People v. Harper, 329 N.E2d 496, 
28 DLApp.3d 820. 

Ind-McWhirt v. Feanow, 301 N.E2d Sia 138 Ind. 
App. 68, cert. den. 93 S.CL 494.419 US. 102a 42 
LE(L2d 293. 

85. U.S.-U.& V. Mensk, CA.Va.. 440 F.2d 1231 
CaL—Application of Jess. 91 CalRptr. 71 11 CA.3d 

819. 

Dl.-PeopIe V. Baxter, 268 N.E2d 236, 130 DLApp.2d 
nil, affd. 278 N.E2d 777, 30 DL2d 286. 
EC-Bigham v. Bigham, 212 EE2d 394, 264 S.C 
lOl-Moseley v. Moiier. 306 S.E2d 624, 279 S.C. 
348. 

ReoHd held insufficient to riiow contempt by 
nttom^ 

Ga.-Cuter v. State, 199 SE.2d 923. 129 Ga.App. 336. 
Record insnflldeat to show contempt 
US.-U.i V. Alter. CA.Cal. 482 FSd 1016. 
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86. Cal.-Aiiplication of Uu, 78 CalJtptr. 83. 273 
CAld 135. 

iMa toanw Jurisdiction sunivtod by record 
Mieh.-Petnioei v. Petnicd. 192 N.WJd 33135 Mich. 
App. 411 

In the case of imposition of compen¬ 
satory penalty in civil contempt, there 
must be suffident record basis for pro¬ 
priety of award,*^'° 

86.10. US.-Claik v. Boyntai, CAAbu, 362 Fid 
991 

Md/—Takahaihi v. State, 239 A,2d 63, 235 Md. 693. 

87. Otoer mnttera wUch mnat be shown by 

Oi.-Wdboin V. Mize, 130 EESd 623, 107 OaApp. 
427. 

(VffpHMicii with procednrsl snfbgnnrd s 
MidL-Feople v. NowickL 183 N.WSd iK, 384 Mich. 
481 

90. Aik.-Widinerv. State, 422 EWld 881,243 Aik. 
931 

Fdhnt to prepare fornml order 
Okl-Ward v. State, O, 513 PJd 3Sa 
91 N.Y.-Bonleu V. Tobias 249 N.YSSd 891, 42 
MiKSdl069. 
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97. CaL-Oittenden v. Superior Oomt of San Dkgo 
Comity, 36 CiLRptr. 903,223 CASd 101. 
Mniton held to eoostitnte part of record 
(1) DL—Feopla ex iri. Slater v. Mason, 190 NJBSd 
494, 41 DLAppSd 272-People v. DdSteflmo, 212 
NE2d 368,64 DUppL2d 368, cert den. 87 Ea 394, 
383 US. 989, 17 LEdSd 4Sa 
Mtotort bdkl not to c oBs t tt i to part ot record 
(1) DL-PWple ex leL Slater v. M ason. 190 N.E2d 
494, 41 DLAppSd 271 
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1 hfiss.-Joimsos V. State, 233 SoSd HE 
6i Mbk-^ohnsofl V. State. 233 Sa2d HE 

8. US^ re WnBaiM, CJLN.Y., 509 FSd 949. 
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9. D.O-In re Oates, App., 248 ASd 671. 
lIU«otowski V. Koiowski, 278 N.E2d S5E 3 DL 

App.3d231. 
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§ 123. Assignment of Errors 

page 328 

IE Ga.—Boatnght v. State, 128 EE2d 539, 106 Ga. 
kpp. 801 

page 329 

16.15. EL-Tente v. Tente, 314 A.2d 149, 112 RJ. 
63E ■ 

16J0. Dl.-People v. Thor, App., 286 N.E2d 769, 6 
llUpp.3d 104S-People v. King, 288 N£2d 671 
8 DIApp.3d 2. 

EC-State v. Johnson, 132 EE2d 669, 249 EC I. 
1630. CaL—Thorne v. Municipal Court, Gty and 
County of San Francisco. 46 Cal-Rptr. 749, 237 
CA.2d 249. 

D.(>-Shelton v. US, CA, 404 F.3d 1291 131 US. 
App.D.C 313, cert. den. 89 Ea 634, 393 US. 
1024, 21 L.EiL2d 368. 

Fla.-Diri)ert v. State, App., 199 Said 288, alH, Sup, 
201Sa2d72E 

Ga.-Iii re Thomas, 213 S E2d 733, 134 GaApp. 72E 
Mandate of ly u Hitt i hHvwt 
N.Y.-Bordea v. Tobias, 249 N.YSSd 891,42 MheSd 
1069. 

Same as ollia- flnai Jad^nento 
Ohio—Wellman Engineering Co. v Calderon Automa¬ 
tion. Ina, 209 N.E3d 172, 2 Obk> AppSd 3BE 

§ 124(1). Scope and Extent of Re¬ 
view 

17. Ohb—Windham Bank v. Tomsszczyk. 271 
N.E2d 813, 27 Ohio St2d S3, 54 AX.E3d 1233. 
173. U.E-UE V. Bokowild, CA.IIL, 435 FSd 
1094, cert. den. 91 EQ. 874, 401 US. 911, 27 
LEd.2dS09. 

18 Or.-Slatev. Edwards, 442 PSd 448, 232 Or. 325. 
Inlillnoto 
(3) Other limiuttais. 

Dl.-FeopIe v. Baxter, 268 NEJd 2SE 130 DLAppSi 
nil, tm. 278 N.E2d 777, SO DL2d 28E 
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193. CoasUtatloaaiityofstatate 
Ky.-Miller v. Stepheosco, 474 EWSd 371 
20. CsL—Thome V. Munk^al Court, Gty and Comi¬ 
ty of San Fianchoa 46 GsLRptr. 749,237 CASd 
249. 

213. Dl.-People v. Jasbuasky, 282 N£.2d 1. 31 
DL2d 22a cert. den. 93 Ea 331 409 US. 989,34 
LEdSd 23E and 93 Ea 333, 409 UE 984, 34 
LEiL2d 249. 

In re Dunagan, 225 N.E2d 119, 80 DLAppJd 
117. 

The general doctrine that a review¬ 
ing court will ordinarily sustain a prop- 
er rulnig of a trial court even tiiough 
the ground assigned for ruling was 
erroneous does not apply in review of 
direct contempt orders.**'" 

2Ua DL-Feopfe V. MBler, 281 NESd 291 31 
DL2d7E 
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21 OoM actfam tor ecfttonri 
Md.-^ v. RoH, 298 AJd 867, 267 Md. 71E 69 
AJ,.RSd483. 

23. Ah.—SdHtz V. Oliver, GvApp, 361 Sold 605. 
re Butai. 126 EE2d 381, 237 N.C S3E 

Scope of teriew in Cost of Appadf hdd MiiM> 
chto 

Alo-Kancoefc v. BeU, 149 Sa2d 841,41 AhApp. 673, 
cert den. 149 Sa2d 841 274 Ah. 39a 
2E UE—Securities and Thdwiga Oo mnih iioB v. 
Naftalin. CAJdimi, 460 FSd 471. 
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Oa.-McDonBJd v. McDonald. 212 S.E2d 83(1 233 Ga. 
660 

Kan.-Campbeli v. Campbdl. 422 P.2d 941. 198 Kan 
192 

N.Y.-Cahn v. Vano, 304 N.Y5.2d 235, 32 A.D2d 
1035. 

(Aio-Clarke v. Claiie, App.. 188 N.E.2d 619. 

Or.-^Multnomah County v Oltss, 475 P.2d 981. 3 
Or.App. 591. 

Proceed]]^ held not moot 

(1) UA-UE V. Camil, CAFla., 497 F.2d 225. 

La.-In re Kohn, 210 Sa2d 331. 252 U 235. 

WadL-State v. Turner, 658 P.2d 658,98 Wadi.2d 731. 

Serrke of seatence 

(1) Gtu-Cigie V. PMC Devdoptnent Co. oTGa., 180 

S.&2d 545, 227 Ga. 309-Cagk v. PMC Developntent 

Go. of Geoisia, 212 S.E2d 765. 233 Ga. 583. 

Miller v. Land, 190 S.E2d 133, 126 Ga.App. 
172. 

(5) Hdd not moot in particular instances. 

UE-Mirrs v. U.S., C.A N.Y., 402 F.2d 888. 

25. Del—State ex rel. Buckion v. Maneari. 223 A.2d 
81, 43 DeLCL 236. 

HL—In re Palm’i Estate, 295 N.E2d 580,11 IlLAppJd 
24. 

Mass.-Sbaw v. Com., 238 N.E2d 876, 354 Mass. 583. 

Neh-State v. Rhodes, 222 N.W.2d 837, 192 Neb. 557, 
cert den. 95 EQ. 1409,420 Ui. 980, 43 l.Bd Jd 
662. 

NJ.—In re Education Asx'n of Passaic, Inc., 284 A.2d 
374, 117 NJ.Super. 255. 

DIsbIsmI of grand jury u tfiHeding threatened 
eoatenqit 

U.E—Ip re Grand Jury Proceedings Klayman, CA.9 
(CaL), 760 F.2d 149a 

26 UA-Taylor v. U.S, CA.FIa„ 410 F.2d 392-F. 

T. C V. Stroiman, CA.Iowa, 428 F.2d 808-ft)wl- 
er V. Huber, CA.La., 437 FJd in7-U.S. v. 
Sduimsber, CJLTex., 493 F.2d 841 

Ga.-qpbtiel v. Gabriel. 133 EE2d 25. 219 Oa. 29a 
Aetna Life Ins. Ca v. Greene, 159 EE2d 87, 
116 783. 

Mo^-CJJS. chad fa Yeager v. Yeager, 622 EW.2d 339, 
343. 

S.C-CJS. cued fa ChappeU v. Chappell, 318 EE2d 
S9a 591, 282 EC 376. 

Conq^Itnce with desegregation order 

UA-U.E V. Watson v. Chapel School Dist. No. 24^ 
CAAilt, 446 Fid 933, cert den. 92 S.(X 739, 
404 UA 1059, 30 LEdJd 747. 

Senriee of sentnee not moot 

UA-^essup V. dark, CAJ>a., 490 Fid 106E 

After serrke of sentence tones moot 

Ga^Endkott v. Glynn County, 221 EE2d 431, 235 
Ga. 667. 

IHI8B332 - 

27. UA^-McDtmald^ Corp. v. Vietoty Investments, 
CAJPa, 727 F.2d 81 

Kan.—Guerrero v. Capitol Federal Sav. and Loan 
Ass'll, 415 P.2d 257, 197 Kin. 18. 

27A UA-Tessmer V. U.E, GA.Tet, 328 FJd 306 
-UA V. Lee, CA.Oa.. 404 Fid 6E 

Oa.-HaTin| v. Herring, 222 SA2d 331, 236 Oa. 43. 

Csse not mooted die to eoUetcnl 1^ oonse- 
quenees 

D.C~Matter of Evans, App., 450 AAd 443. 

274a Os,-CunuclBd v. State; 227 S£2d 89, 138 
OaAp|>.62A 

Illr-4ohulmbuig V. SigiutroI.'Inc.. 226 
IU.2d351 

2S. UA-UA V. Bukowld, CA.in.. 435 FJd 1094, 
oeit den. 91 ECt 874, 401 U.E 911, 27 LEdJd 
809. 

Ga.-AetnLjfeIns.Co.v.OieetM, lS9EE2d87.116 
GaApp. 781 

Ibwa-CJA gaoted fa Haigu v. Fleck. 157 N.Wld 
101 107,261 lorn 1031. 
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Mas5.-Go]dstdn v. GoUitein, 213 N.E2d 475, 350 
Mam 761 

Ma-Mcchanic v. Oruensfelder, App., 461 EW.2d 298. 
Pa.—George F. Mayer and Sons v. Com., Dept of 
Environmental Resources, Philadeipfaia Strike 
Force, 334 A4d 313.18 Pa.Cmwith. 85. 
Snperseded order 

N.C.-R. E Uptegraif Mfg. Go. v. International Union 
of Eke., Radio, and Mach. Workers, AFL-aO 
Local Union No. 189,202 EE2d 309,20 N CApp 
544, cert den. 204 EE2d 24, 285 N.C 234. 

29. As to jnrkdiciion 

(5) Other statements. 

N J.-In re Ckrton, 222 A.2d 92, 48 N J. 9. 
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29,15. UA-4Hanky v. James McHugh CoiisL Coi, 
CA.1IL. 419 F.2d 955. 

§ 124(2). -Jurisdiction 

31. Mottos to be ctmsiteed 

IIL-Peopk V. Clatk, 280 N£2d 723,4 IEApp.3d 301. 
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32. CaL-In iv Buckley, 110 CsLRpir. 121, 514 P.2d 
1201, 10 C3d 237,68 A.LE3d 241 cert den. 94 
Ea 3202,418 UA 910,41 LEd.2d 1156. 

Cnaswhite v Municipal Court of Eureka Judi¬ 
cial DUt.. Humbolt County, 67 GsU^r. 211 260 
C.A.2d 428. 

La.-^}abezies v. Bourg, A|^, 273 Sa2d 622, writ den.. 
Sap., 277 So.2d 445. 

Masi.-Yoike v. Yoike, 310 N.E2d 612, 2 MamApp. 

m 

Tet-Dosi V. Dots. Gv.App., 521 EW.2d 709. 

Rnle apidkd to partknlir modes oi rerkw 
(4) Idaho-^anett v. Reed, 460 P2d 744> 93 Idahp 
319. 

Rale not applkahk where no evidence to support 
ooDviction. 

Oda—Bmt v. Feqde a rd. Dunbar, 421 P.2d 48a 161 
Cola 193. 
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36. CaL-In r« Coleman, 116 CaLRptr. 381, 536 P.2d 
533, 12 C3d 568. 

36.ia Alaska-^e&noo v. City of Anchorage; 374 
P2d241. 

37. Fla.-Belota V. State, App., 206 So2d 271 
luL-HKmias v. Woollen. 266 NA2d 21 255 Ind. 611 
Wya—Townes v. State, 504 P.2d 41 

§ 124(8). — Presumptioiis 

39. UA-^ R Bonanoo, CAJIY., 344 F.2d 831 
ArlL-Denniion v. Mobley, SIS EW2d 211 257 Aik. 
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Presompthm overcome 

QL-Feqde v. Thor, App., 286 N.E2d 769, 6 DL 
AppJd 1045. 

39S Fla.-Martln v. State, Apm 208 Sold 631 

40. Ark-Oennisoa V. Mobley, 515 EWJd 2ll 257 
Ark. 211 

Cal.^A|iplieatk» of Lin, 78 GaLI^. 85, 273 CA.2d 
135. 

Ga.-^ArRodak v. Anodak; 185 EE2d 83, 228 Oa. 
295. 

DL-Feopk V. Adterman, 202 N.E2d 9152 llLA|ipL2d 
296-City of Chicago v. Bender, 294 N£2d 2.10 
DLAppAlUl 

lowa-Saiich v. Oktikt Court Ip and Fbr Scott Ooon- 
ty. 127 N.WJd 611 256 Ion 437. 
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45. Evidem reviewed k Ught most fhvoraU* 
to proseeitkm 

U.S^A ▼. Jadiaao, CA-Tex., 436 FJd 305-In n 
Joyce, CA.Tex, 506 FJd 373. 


Ark.—Dennison v. Mobley, 515 EW.2d 215, 257 Ark. 
211 

nde applied to order 

IIL-Peopk V. Toomin, 310 NA2d 767, 18 IlUpp.3d 
824. 

46. CaL-In n Blaze, 76 CaLRptr. 551, 271 CJUd 
210-nApplkation d Liu, 78 CaLRptr. 85, 373 
CA.2d 135. 

Ndx-Kasparek v. May, 119 N.W.2d 512, 174 Neb. 
732-Halveison y. Halvenoii. 203 N.W.2d 452, 
189 Neb. 489. 

Ohio-StatB V. Troo. App., 188 N.E2d 308. 
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46J. CaL-FebtionofMaiicini, 29 CaLRptr. 791215 
CA,2d 57. 

SI TemL—Robinson v. Air Draulics Enghieeriiig Co., 
377 EW.3d 901 214 Tena 31 
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54 Ak-Ex parte Abercrombie, 172 So.2d 43, 277 
Ala. 479. 

Hhson V. Hitson, GvAppi, 412 Sa2d 79E 
Cd.—Arthur v. Superior Court of Loa Angeles County, 
42 CaLRptr. 441, 398 P Jd 777, 62 C2d 404. 
Vt—Soeooy Mobil Oil Co. v. Messena Iron A Metal 
Go.. 217 A.2d 51 125 Vt 403. 

On cortiorari 

All-Reeder v. Reeder, Gv., 356 Sa2d 202. 

55. Ak-Ex pute Abercrombie, 172 Sa2d 43, 277 
All 479. 

D.C.—Stdibini v. Stdibini MuaApp., 184 A.2d 107. 
Ky.-Gay v. Winn, 434 EW.2d 651 
Md-Kandel v. State, 250 A.2d 853, 252 hU 668. 
Mich.—Cross Co. v. United Auta, Aircraft and Agr. 
Impkmcnt Workers of America, Local ISS, 139 
N.W.2d 694y 377 Mich. 201 
Mont—State ex id. Martin v. District Court of Twelfth 
Judicial Diit In and For HDI County, 438 P2d 
563, 151 Mont 41. 

N.C-TbompsoD v. Hxuniiron, 212 EE2d 243, 25 
RCApp. 79, apix dttm. 215 EE2d 601 288 N.C 
120 . 

Ohio-State v. Weiner. 305 N.E2d 794 37 Ohio St2d 

11 . 

OkL-^atknal Trailer Convoy Ca v. Momit Vernon 
Nit Bank & Trust Co. of Fairfex Comity, 420 FJd 
889. 

EC-State V. Johnson, 152 EE2d 669. 249 EC 1. 
Wa-ln R Adams RSb, Ine., 159 N.WJd 643, 39 
Wii2d 741. 

Wyo.-Badky v. Ay of Sheridan, 440 P.2d 511 

Ha laws 

(2) Huston V, Hatoa, 122 N.W.2d 892, 255 Iowa 
543-Yocuffl V. OaiAiey, 131 N.W.2d 821 257 Iowa 
207. 

(3) Huston V. Huton. 122 N.W.2d 892, 255 Iowa 
S43-Yocmn v. Oailhey, 131 N.W.2d 821 257 Iowa 
207-State v. CuIKion, 227 N.WJd 121. 

(4) Hinton v. Hnitoa, 122 N.W.2d 892, 255 Iowa 
543-Oikm Extenniiiating Ctt, Inc. (Arwell Dhrisiao) 

V. Bnniett, 160 N.W.2d 427-8tate v. CnlHion. 227 
N.W.2d 121. 

(5) Hniton v. Hatoa, 122 N.W.2d 892, 255 Iowa 
543-Yoeiim v. Oaflhey, 131 N.WJd 821 257 Iowa 
207-State V. CulUioii. 227 N.WJd 121. 

(7) Huaton v. Hoton, 122 N.W.2d 892, 255 Iowa 
543. 

(8) Other matten^-Gaik v. Diitrict Gout, In and 
For Fottawattemk County, 125 N.WJd 264 255 bwa 
lOOS-Stete V. Cnllkoa, 227 N.W.2d 121. 

kNew Jsnsy 

(1) NJ.-In R Buehier, 236 A2d 592, 50 NJ. SOI. 
In R Mofaar, 205 AJd 452. 85 NJ.Siiper. 543. 

Ii Nortli CsNlito 

(1) N.C-Rote'i Stoni; Ine. v. Tanytown Oenter, 
Inc., lS4EE2d 313,270N.C201 
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Willis V. waiis, 162 S.E2d 592. 2 N.CApp. 
219 -CutoU V. Sandlin, 193 S.L2d 282, 17 N.C 
App. 140. 

(2) Other statements. 

N.C.-Beck V. Beet, 306 S.E2d 580, 64 N.CApp. 89. 

Wei^t to be glfen eridaiGe, etc. 

N.M.-areer v. Johnson, 491 P.2d 1145, 83 N.M. 334. 
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555 U.S.-Obon Rug Co. v. NLR.B., CA, 304 
F.2d 710. 

Chi.—Vaughn v. Municipal Coun of Los Angeles Judi¬ 
cial Dal, 60 Cil.Rptr. 575,252 CAJd 348, cert, 
den. 89 S.Ct. 125, 393 US. 856, 21 LEd.2d 126. 
In re Cirvallo, 105 CaLRptr. 925, 29 CA.3d 983. 

Tenn.-Bowinaa v. State, 362 S.W.2d 155, 211 Tens. 
38. 

Wis.-State v. Balotrieri, 201 NW2d 18, 55 Wis.2d 
513. 

56. U.S.—Codispoti V. Pennsylvania, Pa., 94 ICt. 
2687, 418 U.S. 506, 41 LEd.2d 912, mand. conf. 
to 328 A.2d 484,459 Pa. 241. 

CaL—Little v. Superior Couit for Los Angeles County, 
67 CaLRptr. 77, 260 CA.2d 311. 

Kan.-In re Sanboni, 490 P.2d 398, 208 Kan. 4. 

Md.-iCandel v. State, 230 A.2d 833. 252 Md. 668. 

N.C-ThQinpfion v. Thompson, 212 S.E2d 243, 25 
N.CApp. 79. app. dim 215 S.E2d 606, 288 N.C. 
120 . 

57. U.&—Dyke v. Taylor Implement Mfg. Ca, TeniL, 
88 S.a 1472, 391 U5 216, 20 LEd.2d 533. 

Ark.-Sanger v. State, 364 S.W.2d 135, 236 Ark. 20. 

CaL-In re Bongfeldt, 99 CaLRptr. 428, 22 CA.3d 
46S-In re Orossman. 101 Cal-Rptr. 176, 24 
CA.3d 624-In re Cairaw, 115 CaI.Rptr. 601, 40 
CA.3d 924. 

Iowa—Sanch v. Districi Court In and For Scott Coun¬ 
ty, 127 N.W.2d 618, 256 Iowa 437. 

Md.—Muskui V. State, 286 A.2d 783, 14 Md-App. 348. 

Mieh.-Beny Ptmtiac, Inc. v. Burke, 173 N.W.2d 243, 
19 Mkh-App. 648. 

N.C-WilHs V. Willis, 162 S.E2d 592,2 N.CApp. 219. 

Pa.—Cwi. Dept of Eivironmemal Resoorca v. Penn¬ 
sylvania Power Co., 316 A.2d 96, 12 Fa.Cmwlth. 
212, affd. 337 A.2d 823,461 Pa. 675. 

Genenl ink BOt ^^Ued 

Mias.—Bryant v. Assoeiatet Kscount Gotp., 167 Sa2d 
657. 251 Miss. 1-Wilbara v. Wabom, 238 Sa2d 
804—Frestwood v. Hambridt, 308 So.2d 82. 
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575 Moat—CJ5 cited la Milanovich v. MOano- 
vidt 653 P.2d 963, 964v 201 Mont 331 

58. Cd.—Cnowhite v. Munidpal Cwrt of Eureka 
JihScbI Diit, Humboldt County, 67 CaLRptr. 
216, 260 CA.2d 428. 

lowft—Brawn V. Diitriet Court of Webster County, 158 
N.W Jd 744. 

Miss.—Bucklew v. States 209 So.2d 916. 

ReTkwdeatiTD 

AiE—Vindergriirv. State ex nL JernigBn, 396 EWJd 
818, 239 Aik. 1119. 

Neb^Piyne v. Olcbe, 207 N.W.2d 386, 190 Neb. 268. 

595 NJ,-McAmster V. McAOister, 231 A.2d 394, 
95 NJAiper. 426. 

N.C—Rose's Stores, Inc. v. Tsnytown Center, Inc., 
IS4EE2d 313, 270N.C 206, 

§ 124(6). — DiscretiDii of Trial 

(^art 

pose 343 

«D. U5-ICeyes v. U5. CAWish.. 314 FJd 123. 

Ga.-Jspksaa v. State, 170 EE2d 281, 223 Ga. 553. 

IniL-Tliomas v. WooDen, 266 N.E2d 20,253 lad. 611 

Me^-State v. Alexander, 237 A.2d 778, cert den. 90 
Ea 93(L 397 U5 924,23 LE(L2d 104, reh. den.. 
90 Ea 1233, 397 U5 lOlE 25 LEd.2d 433. 

Vt^Bmoks V. Brooks, 300 A3d S31,131 Vt 86-An- 
dttwi V. Andrews, 349 AJd 239, 134 Vt. 47. 


Pnnielimaits witfain Umlti fixed by kw 

(1) La.—DabaicK v. Bourg, App.. 273 SoL2d 621 
wnt dea. Sup., 277 So.2d 445. 

Gi^ rellnce fflut be pkced on dkerdlon, dc. 
Pa.—Bata v. Central-Penn Nat Bank of Fhiladdplna, 
249 A.2d 767,433 Pa. 284. 

605. U.S.-U.E v. Proffitt CA.Pa., 498 Fid 1124, 
cert dea 95 ED. 32a 419 U5 100142 L.EiL2d 
277. 

Aik.-Eites V. Masner, 427 EW.2d 161. 244 Aric. 797. 
Cal.—Mowrer v. Superior Couit In and For Los Ange¬ 
les Criunty, 83 Oa].Rptr. 125, 3 CA 3d 223. 
Cola-Stovall v. Crosby, 464 P.2d 868, 171 Colo. 70. 
Fla—Bekte v. Slye, Ari.. ^ Sa2d 276. 

Oa.-Hobbe v. (Sty of DuNin, 152 EE2d 866,222 Ga. 
858-<}eorge v. George, 207 S.E2d 26, 232 Ga. 
389, app. after remand 212 EE2d 811 233 Ga 
637. 

Aetna Life Ins. Co. v. Greene, 139 EE2d 87, 
116Ga.App. 783. 

ID—Janov v. Janov, 207 N.E2d 691. 60 llLApp,2d 
11-People V. DeStefimo, 212 N.E2d 368, 64 IlL 
App.2d 361 cen. den. 87 ED. 594, 385 U5 989, 
17 LEd.2d 450—Bee Chemical Ca v. Service 
Coatingh Inc., 233 N.E2d 311 116 llUpp.2d 
217—Amoican Cyanamid Co. v. Rogers, 314 
N.E2d 679, 21 IU.AppJd 151 
IiKL-Kilander v. Kilander, 233 N.E2d 626, 249 Ind. 
589. 

Iowa-Dark v. District Court In and For Pottawatta¬ 
mie County, 125 N.W2d 264, 253 Iowa 1005- 
Newby v District Court of Woodbury County, 147 
N.W.2d 886, 259 Iowa 133a 
Kan.—Hensley v. Board of Ed. of Unified School Dial. 
Na 443, Fold County, 504 P.2d 184, 210 Kaa 
858. 

Ma-CJJE dtad in Clark v. Francis B. Freeman 
Const. Ca, Ino, App., 333 S.W.2d 531, 333. 

Or—State ex td. Gartzke v. Oaitzkcv 517 P.2d 1071,16 
OrApp. 157. 

EC-Iackton v. Jackson, m EE2d 855, 241 EC I. 
Tena—Robinson v Air DrauKci Engineermg Go., 377 
EW.2d 908, 214 Terai 3a 

Vt-UVoioe V. LaVoice, 214 A.2d 51 123 Vt. 23E 
Wadi.-State v. Cafftey, 422 Pld 307,70 Waahld 12a 
Clkv or pkk ahowliv of abase Kqidr^ 

Wts—In re Adams Rib, Ino, 139 N.W.2d 641 39 
Wia2d741. 

Isanance or refiwd ttf ctwtenpt order 

(3) Other matters. 

Pa—In re Aungst 192 Aid 723.411 Pa. 395. 
Pardenkr podahinarti hdd not abase ttf diicre* 
tkn 

(2) UE-RoWes v. UE, CAAriz, 279 F.2d 401, 
cert deiu 81 ECt 73a 363 UE 836, 3 LEd.2d 745, 
rdL den. 81 Ea 1032, 365 UE 89a 6 LJScL2d 201. 
Or—Taylor v. Gladden. 377 P.2d 14* 232 Or. 599. 

(7) Other pmushmeoti 
D.C-In re Elhs, App.. 264 A.2d 30a 


61. Oa.-Fintv. Johnson, 190 EE2d 31 229 Ga. 188. 

White V. Statt 123 EE2d 239.103 OtApp. 616. 
revd. on otL gidi. 127 EP.2d 668. 218 Ga. 29a 
conf. to 128 EE2d S6a 106 Oa.App 744-Cnidiip 
V. State. 129 EE2d 183, 106 GaApp 831 afiil 
130 EE2d 731218 Ga 819. cert dea 84 ECt 74, 
373 UE 829, It LEd.2d 61. 

635 IE—Pint Nat Bank ft Trot Ca of Evanston 
V. Destroi 193 NEJd 111 43 DLAppJd 133. 

63,15. Wk-lnn Adams Rib, Ino. 139 N.W.2d 641 
39 WB.2d 741. 

63J0. Aik—Vandetgriff V. Sttte ex nL Jendgan. 396 
EWJd 81E 239 Ark. 1119. 

63,f40. MkE-People v. Spatter, 188 N.W.2d 67. 31 
MiefaApp.45E 

No rerim if triddn atatntory BaxiBHai 

GaL-Feople v. Fsnro, 96 CsLRptr. 36E 18 CAJd 
877. cert den. 92 ED. 2441 407 U.E 912, 32 
LEd.2d686. 
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64. UE—Dane v. Gas Smew Happy Fhppy, CAOL, 
367 F.2d 771, cert dea 87 S.Ct 1029, 386 UE. 
959, 18 L.E(L2d lOE 

Cal—People V. Bnndley. 47 CsLRptr. 668, 236 CAJd 
Supp. 923, adhered to 47 CaLRptr. 679,236 CAJd 
Si^ 943. 

Md—Kandd v. State, 250 A2d 853, 252 Md. 668. 
NJ).—Buefamann v. Buchmann, 202 N.W.2d 677. 
Eitms in instractloBa held hannkas 

(3> Other instnictioiis. 

U E—Backo v. Local 281, United Broth, of Carpenters 
and Joiners of America CAN.Y., 438 FJd 176, 
cert, dea 92 S.a 111 404 U.E 851 30 LEdJd 
99. 

Fk—Dade County Ctassroom Teachers' Aas’n v. Ru- 
bm, App.. 258 SoJd 275. 

Fazticnlar laatters hdd not prhjsdidal error 

(6) Ga—Roberts v. Roberta 173 EE2d 671 226 Ga 
203. 

(7) U.S.-UE v. Bukowtld, CA-IE, 435 F.2d 1094, 
ceit dea 91 Ea 874. 401 U.E 911, 27 LEdJd 
809-U.S. V. Reida CA.N.Y.. 494 FJd 644-UE v. 
Leyva CA.Tex, 513 F.2d 77A 

Ark.-Hall v. Stata 372 EWJd 603, 237 Aik. 293. 
Cola—Robran v. People ex rd. Smith, 479 PJd 976, 
173 Cola 378. 

D.C-Shelton v. U.S., CA., 404 FJd 1291 131 UE 
AppJD.C. 315, cert, dea 89 ED. 634* 393 UE 
1024* 21 LEd.2d 568. 

Ma-Alexander v. Shaipa 245 AJd 279. 
Md.-Gn)hinan v. Stata 267 AJd 191258 Md. SSI 41 
ALR.3d 406, cert, dea 91 S.a 1204, 401 UE 
981 28 LEdJd 334. 

Miss.-Bucklew v. Stata 209 So.2d 91E 
Moot—Niewoefaner v. Distiict Court of Fourteenth 
Judicial Dist In and Fbr Meagher County, 381 
PJd 464, 142 Mont 1. 

Neb.-Kaspaiek v. May, 133 N.WJd 614, 178 Neb. 
425. 
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66. Rak held not appUcabk 

Ga-White V. Stita 127 EEJd 668,218 Ga 29a oonC 
to 128 EEJd S6a 106 OoApp. 744. 

685. U.E-U.E V. Templa CA.N.Ch 349 FJd HE 
N.Y.-FMi))e V. Reuighan, 338 N.YE2d 121 40 
AJJJd m affd. 309 N.E2d 425. 33 N.YJd 991, 
353 N.YE2d 961 

RJ—Town of Lfaieoln v. Counoyer, 232 A2d 124,102 
R.I. 311 

Wis—U^w Lakes Shipping Limited v. Sca&rcrs’ In¬ 
tern. Union of Canada 128 N.WJd 7123 Wla2d 
494, 

NoncaaipHaace with itatate 
Whr-^pper Lakes Srinwig limited v. Sea&m’ In- 
tem. Uidon of Canada 123 N.WJd 324* 22 WiaJd 
7. 

FsBore to iwiilte as to lagreseiitathM by com* 
sel 

Aria-State v. Betts, 406 FJd 229. 2 ArioApp, 27. 

§ 126. D^ermination and Disposi' 
tion of Cause 
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6». U.S—UE V. BokowsU, CAJE, 433 FJd 1094* 
cert den. 91 Ea 874* 401 UE 911, 27 LEdJd 
809-Cliailmton v. UE, CAiOL 444 FJd 304, 
cot (km. 92 Ea 241, 404 UE 916,30 LEdJd 
191. 

Ah—Hancock V. BeO. 149 SoJd 841,41 AloApp. 671 
cert den. 149 SoJd 841 274 Ah. 39a 
Almka—leaenoo V. Greater Andiotage Ana Bonvi^ 
431 PJd 73a 

Fk-Okh V. Stata A^X, 302 SoJd 787. 

Qa—Aatright v. Stata 128 EEJd 359, 106 GaApp. 
801. 
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Md-Mattingly v. Houstm, 2S0 633. 2S2 Md. 

S90. 

Mias.-^Prestwood v Hambrick, 308 So.2d 82. 

Mandate oa dnmfaaal of appeal operative aa 
afRmiaiioe 

UA-Rhodes v. Meyer, D.CN*., 223 F.Sur». 80, 
afld., CA., 334 F.2d 709, cert den. 85 S.Ct 263, 
379 U.S. 913, 13 LEd.2d 186-Rhodes v. Van 
Steenberg, D.C.NeK, 225 F.Sup|i. 113, affd., CA., 
334 F2d 709, cert. den. 85 S.Q. 263.379 U S. 915, 
13 LEd.2d 186, motion den., D.C., 258 F.Supp 
346, alTd. 418 FJd 1309, cert den. 90 S.Q. 1382, 
397 U.S. 1049, 23 LEd2d 662. 

70. UA-ln re Joyce, CA.TeL, 506 F.2d 373. 
CaL-In re Kaze, 76 CaLRptr. 551, 271 CA2d 210. 
Idaho-MatUion v. Fdtoa. 408 P.2d 437,90 Idaho 87. 
Micb.-PeopIe v. Nowkki, 185 N.W.2d 390, 384 Mich. 
482. 

Mw—Prestwood v. Hambrick, 308 So.2d 81 
Jadgment revmed and defoulant diachaiged 
IlL—Rockford Housing Authority v. Brown, 324 
N.E2d 201, 25 m.App.3d 1077. 

Okl.-Ward v. State, Cr.. 513 P.2d 350. 
Andanrization to find contempt 
Iowa—Orkin Exterminating Co., Inc. (Arwell Diviiion) 
V. Burnett, 160 N.W.2d 427. 

Wis.-Oetkt V. Lader, 238 N.WJd 87, 71 Wis.2d 237, 
85 A.LlL3d 885. 
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71 Kan.—Williami v. Consdidated Investors, Inc., 
472 P.2d 248, 205 Kan. 728. 

73. UA—In re Bonanno, CAN.Y., 344 F.2d 830- 
UA y. Oonolc, CA.Pt., 365 F.2d 306, cert. den.. 
87 S.a 743, 385 UJS. 1025, 17 LEd.2d 673. 

Ait.-«onger v. State, 364 S.W.2d 133, 236 Ark. 20 
MidL-Peode v. Spalter, 188 N.W.2d' 67, 31 Mich. 
APP.4SB. 

Groandi fo-reversal 

(8) Other grounds. 

Gala-Tomeo v. People, 404 P.2d 287, 158 Colo. 26l 
Flt.-Davia v. State, App., 261 Sa2d 188. 

Minn.—Peteraon v. Petenoi, 153 N.W.2d 830, 278 
kfiim. 431 

WyOi^Townes v. States 502 P.2d 991, idt den. 504 
P.2d46. 

Gondnct of atttmey " 

(2) Other drcumstanceL 
Fla^ldi V. State, App., 302 So.2d 787. 

Matteia fur co n sideration 
U.S.-UA. V. Bnkowila, CAIE. 435 FJd 1094, cert 
den. 91 S.a 874, 401 U-S. 911, 27 L£d.2d 809. 
733. Ga.-Sortellt v. Cole, 141 SJJd 193, 111 Oa. 
App. 136. 
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74. ' UA-Oiett V. Hammondi, CATex., 305 F.2d 

565. 

Arlt-Demuson v. Mobley. 513 S.WJd 215,237 Ark. 
216. 

MiiL—PrestwDod v. Hambrick, 308 So.2d 81 
77. UA-UA v. Mangaa, CAOhio, 390 88. 

Temt^lobinson v. Air Dnnlia Engbeertag Co., 377 
S.W4d 908,214 Tenn. 30-4arrowiiian v. State ex 
Id. Evant, 381 S.W.2d 231,214 Tenn. 408. 
PnaUmeMt reduced 

(9) Other inatancei 

ULr-Peopie V. Kennedy, 193 NA.2d 464,43 lEAppJd 
299. 

Or.-State v. Edwanb, 446 PJd 659,232 Or. 323,449 
PAl 448, 252 Or. 325. 

Anthority to open penalty a^eet 
Me.—State v. Aleaander, 257 A.2d 778, cert den. 90 
S.a 930, 397 UA 924, 25 LEd2d 104, leh. den. 
90 S.a 1233, 397 UA 1018, 25 LEd.2d 433. 
79. ni-Peopk V. Kennedy, 193 N.E.2d 464, 43 OL 
AppJd299. 
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81 UA-UA V. Doe, CAMaat. 451 F.2d 466 
Cal.—Innisk v. Munieqral Court of Gty and County of 
San Francisco, 42 CaLRptr 594, 399 PId 50; 62 
C2d 487. 

In re Carrow, 115 CnlAptr. 601, 40 CA3d 924. 
Ffau—In re Tierney, A^J, 328 Sa2d 40. 

(h.-White V. State, 128 S.£2d 560; 106 Oa.App. 744. 
Pa.-Com. V. Harris, 185 A2d 586 409 Pa. la 
Utah-Adama v Adams, 514 PM 536 30 Utah2d 121. 
Issnea becomiiig moot 
(3) Other instances. 

D.C-In re DeNeuevUle, App., 286 A2d 223 
MhuL-Clement v. Clement, 204 N.W.2d 819, 295 
Minn. 569. 

On agreemmit of parties 
Tex.—Featheriax Corp v. Chandler, Civ.AppL, 412 
6WA1 783, err. ref. no rev. err. 

Doubt as to idietlMr proceeding was criminal or 
dvfl 

UA-aiett V. Hammonda, CATex., 305 Fid 565- 
dark V. Boynton, CAAla^ 362 F.2d 991 
Conviction laddng constitntitmal npport ' 
U3.-Eaton v. City of Tulaa, OkL, 94 6 Cl 1228, 4IS 
UA 697, 39 LEd.2d693 
Abase of contempt powm- 
CaL-People v. McKenzie, 194 CaLRptr. 461 668 P.2d 
769, 34 C3d 616 

83. Fla.-Neal V. Neal, App.. 276 Sold 81 
Ga.—Welbora v. Mize, 130 6Eld 623, 107 OsApp. 
427. 

N. Y.-People v. Colombo, 302 N.YA2d 486 
Tex.-T8ylor v. Nagle, OvApp., 412 6Wld 811 
Discretion 

(2) Not abused for failure to file record timdy. 
ni.—Renfield Importers, Ltd. v. Modem Liquors, Inc., 
304 NJEld 626 55 IlL2d 546 
Conddenition of merits 
Ma-Oenid v. Kodnm-, App., 468 6Wld 677. 
Aflieal not dbmlsaed as aniot 
Pa.—Altmnose Const. Go. v. Building and Const 
Trades Council cf Philadelphia. 296 A2d 504, 449 
Pa. 194, cert den. 93 &a 1901,411 UA 932, 36 
LEdld391 

Withdrawal of appeal and payment of fine 
NJ,—Matter of Paiiippany-Troy HUk Ed. Aai’n, 356 
A2d 429, 140 NlSoper. 42a 
Prem a ture ^nieal 

O. C-West V. UA, App., 346 A2d 304. 


84. UA-^Oiett V. Hammawb, CATei., 305 F.2d 
565-UA V. Chahnaa, CACaL, 468 Fid 234- 
UA V. Smaw, CAN.y, 472 Fid 1193-Wei« 
V. Burr, CAAiiz., 484 Fid 973, cert den. 94 
6a 924,414 UA 1161, 39 LEdld 115. 

□L—People V. Jathundcy, 282 N.E2d 1,51 Dlld 220; 
cert den. 93 6a 332, 409 UA 989, 34 LEdld 
256 and 93 6a 333. 409 U.6 984, 34 LEd.2d 
249. 

Me.—Alexander v. Sharpe, 245 Aid 279. 

Md.-<3oldabonn|h v. State;' 278 Aid 623, 12 Md. 
App. 346 

Maie^Town of Stow v. MarindB, 227 N£ld 706 332 
Mils. 738. 

N.Y.-Cnuie v. Crane, 318 N.YA2d 562. 36 A.Dld 
399. 

Pa^-Skntou V. Ffajladdpiiia Tramp. Ca, 323 Aid 46 
227 PaAnper. 306 

Wii^-Novo Indns. Coip. v. Nbsen, 140 N.Wld 286 
30 Whld 123. 

Entiy of proper or a ppny late order 

(1) nL-Mouer v. Chaaberiain. 213 NAld 426 66 

DLAppld 472, afid. 221 NAld 410, 35 Dlld 351. 

Newtriil 

(1) UA-UA V. Seale, CAUL, 461 Fid 343. 


Colo.—Harthnn v. District Court In and For Second 
Judicial Dili, 495 F 2d 539, 178 Cola 118. 
Remand held uqjust 

Alaaka-nlefleison v City of Anehonge, 374 P.2d 241. 
Remand for resmitenciiig 
Fla.-Wellington v. State, App.. 226 Sa2d 432. 
Rdieariiig by dttferait jndge * ' 

UA-UA V. Seale, CA.IIL, 461 Fid 345. 

Hearing on remand 

U.6-UA V. Seale, CAUL, 461 F.2d 345. 

IlL-Puk Gty V. Brosten, 321 N.Eld 13,24 llLApp 3d 
446 cert den. 96 6a 66 423 U.6 836 46 
LEdld 57. 

Reversal with diiectiona fat rehearing 
Fla.-nIefierion Nat Bank at Sunny Iilea v. Metropoli¬ 
tan Dade County, App., 285 Sa2d 445. 

page 351 

85. UA-Randazzo v. U.6, CATex., 339 P.3d 79. 
Fla.—Neering v. State, App., 164 Sa2d 29. 

NJ.-In re Bu^, 236 A.2d 596 50 NJ. 301. 

85A UA-UA v.Dickiiuon.CALa.. 465 F.2d 496 
on remairi. D.C, 349 PAupp, 227, affd. 476 Fid 
373, cert dea 94 6a 276 414 UA 979, 38 
223. 

85.ia D.C~Sclmunnan v. U.6, CA.. 379 F.2d 96 
126 U.6App.D.C 313. 

Fla.-Cassidy v. Cassidy, App,. 181 Sa2d 649. 
N.Y.-Sobotka v. Myers, 375 N.Y.62d 353, 50 A.D.2d 
556 

Cimipliaaoe with statute 
Fb.—Neermg v. State, App., 164 Sa2d 29. 
Reconsideiathm in view of changed conditions 
Fla.—Neering v. State, App., 141 Sa2d 615, cert db- 
ebarged. Sup., ISS Sa2d 874, cert den. 84 6a 
1880; 377 UA 986 12 LEdld 746 rah. dm. 83 
6a 16 379 U.6 871, 13 LEdld 78. 

87. Petition for rehearing 
Tenn.-McCraw v. Adcox, 399 6W.2d 736 217 Tenn. 
591. 

§ 127. Costs 

page 352 

9L UA^-dis V. Norton, CAGonn., 303 F.2d 126 
93. U.6—Chas. Pfizer & Ca v. Davu-Edwanb Phar- 
macal Corp., CA.N.Y., 385 Pld‘333. 
Ne6-Kaipuek v. May, 119 N.Wld 516 174 Neb. 
733^Kaspank v. May, 133 N.W.2d 616 178 Nd>. 
425. 

965. U.6-CrandaUv.Coiiole,D.CFa..230FAopp. 
705. 

Wis.-Novo Indua. Corp. v. I«iien, 140 N.W.2d 286 
30 Wold 126 

Taxation of costa held not jntiiled 
UA-U.6 V. Lynd, CAMm., 334 Fid 13-Licfaten- 
itein V. Liehtemtan. CAPa., 423 Fid 1111, on 
remand 321 FAupp. 156 mod. on oth. girb. 454 
Fid 69. 

Coats denied 

Midi—Orasi Oa v. United Anta, Aircraft and Agr. 
Imideinent Worken of America, Local 136 139 
N.Wld 694, 377 Mich. 206 

Expenses on vpeol 

(3) Other matters.' 

UA—Crane v. G« Screw Happy P^)py, CAUL 367 
Fid 771, cert den. 87 6a 1029,386 UA 939, 18 
LEd.2d 106 

9615. CaL—Okiner v. Superior Conit In and Fbr 
Los Angdea County, 40 CSLI^. 621,229 CAld 
676 

MkdL-aiaw V. Pimpleton. 180 N.Wld 384, 24 Mich. 
App, 265. 

95. CiL—Ctener v. Superior Court In and For Lot 
Aagelea Oonmy, 40 CaLRptr. 621, 229 CA2d 
676 
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Under some drcumstances, however, 
costs may be assessed in &vor of a 
person appealing from a refusal to 
hold a pa^ in contempt”* 

97.6. N.Y -Sduff V. Looner, 255 N.Y.a2d 482, 23 
A.D.2(1481. 

2. US.—Folk V. Wallace Businea Fomre, Inc., C A. 

N.C, 394 F.2d 240-W. E Bauett Co. v. Revlon, 
Inc., CJk.N.Y, 435 F.2d 556. 

Cnudall v. Conole, D.CPa, 230 F.Supp. 705 
Ind.-nioniaa v. Woollen, 266 N.E2d 20,255 bid. 611 
Mo—Frankd v. Moskovitz, App., 503 S.W.2d 428. 
Neb.-Kiipiiek v. May, 133 N.W.2d 614, 178 Neb. 
425. 

N.Y.-Eatate d Rothko 379 N.Y STd 923, 84 Miae.2d 
83a mod.on oth. grdi 392 N.YSld 87a 56 
AJDld 499, affd. 372 N.E.2d 241,43 N.Yld 305, 

' 401 N.Y.a2<l 449, on remand Si^i., 407 N.Y.a2d 
954, 95 MiscJd 491 

Pa.—Ball V. Centnd-Penn Nat. Bank of Pliiladel{diia, 
293 A.2d 343,448 Pa. 355, cen. den. 93 S.Ct. 9ia 
409 U.S. 1108, 34 L.Ed.2d 689, reh. den. 93 S.a 
1417, 410 U.a 960, 35 LEd.2d 695. 

Vt—Arvin, Inc. v. Sony Corp. v. America, 213 EEld 
753, 215 Va. 704. 

WfllfnlBMi not prereqnisite in dfll contempt 
actions 

US.-Peny v. O'Donnell, C.A.9 (Aria.) 759 F.2d 702. 
Attorney’s fees set aside irbere JndEmeitt of 
contmpt improper 

Cola-Eatchd v. Lanidiete, 463 P.2d 457, 170 Cola 
545. 

IIL-Siilhvan v. Sullivan, 306 N.E2d 604,16 lllApp.3d 
549. 

Ddemdiiatimi solely nptm affidavit 
Neb.-Megel v. City oTPapillion, 235 N.W.2d 876. 194 
NeE 819. 

3. WaaL-Mathewson v. Primeau, 395 P.2d 183, 64 

WBaL2d 929. 

Only costs, of nUdi attorney fees are not a 
part, awarded 

Oa^-DeKaH) Comity V. Boiick, 295 S£2d 91 249 Oa 
843. 

4. US.-^aci (0 V. Local 281, United Broth, of Cap 

peaten and Joinen of America, D.CN.Y., 308 
FSop|).171 Affd., CA, 438 F.2d 176, cert dea 
92 S.a. lia 404 U.S. 858, 30 LEdld 99-SiipP 
nor Tenets, Ina v. Dimco Tetters, Ino, D.CLa., 
336 RSapp. 37—Bonanza Intern., Ina v. Cwoel> 
ler, D.CU 343 FSopp. 14 
Md—R. E Harrinitoii, Inc. v, Frick, App., 446 EWld 
845, 43 ALR.3d 787. 

Attorney’s fees In defending agdnst ap^ 
aDoned 

U,S^^Oan V. Norton, CACoom 505 FSd 123. 
SpnniieT v. Pwdena Qty Bd. of Ed., D.CGtL, 
384 ESupp. 846, renid., CA., 537 FSd 1031. 
Dtacretion Md not slmaed 
U.a-Fb)k V. Wallace Bosmeit Fonns, Ino. CAN.C, 
394 Fid 240. 

(k-Roberta v. Roberts, 173 SiEid 675,226 Oa. 203. 
Neb^Kaspnrek v. May, 133 N.W.2d 614, 178 Neb. 
425. 

Fees denied 

Fla.—9aya v. Central and Sonthem Florida Flood Goib 
trol Diet., App., 184 Sa2d SOI. 
lowa-iane v. Oxbei|er, 224 N.W.2d 245. 
Kaa-Henaky V. Board of Ed. of Unified School Diit. 
Na 443. Fbid Coonty, 504 PSd 184, 210 Kaa 
858. 

Foes granted 

US.—Invertionea Financittat C For A v. Hitaclu 
Sales Carfiie. Ino, HCPuerto Rica 337 FSupp. 
54, 

Affinned wbsre not excessive 

Oa-Bennan v. Betinan, 206 S.ESd 447,232 Oa. 341 


6. Ind,—Thomas V. Woollen, 266 N.E2d 2a 255 Ind. 
611 

Mata.—Coyne Indua. Laundry of Schenectady, Inc. v 
Qould, 268 N£2d 848, 359 Mass. 269. 

7. PlaiatifFs evidaue not binding on court 

Nefa.-Kasparefc v. May, 133 N.W.2d 614, 178 Neb. 

425 

8. Jodpsent against commonwealth for costs 
to be paid by county 

Mass.-Shaw v. Com.. 238 N.E2d 876, 354 Mass. 583. 

Costs anthmized by statute 

Fla.—Dade County v. Haft, Appu, 212 Sa2d SOl 

CONTIGUITY. 

page 359 

83.5. Tondang required 

Absent an actual touching m a reasonably physical 
sense there is no “contiguiQ."—LaSalle Nat. Bank v. 
Village of Burr Ridge, 225 NJB.2d 33,38,81 IlLAppL3d 
209. 

CONTIGUOUS. 

86. Ma—Stewart Cooaete & Material Co. v. James 
H Stanton Const. Co.. 433 S.W.2d 76, 80. 

Two meanings 

‘t^tiguous" awally means either physically touch¬ 
ing or in close physical proxunity.—First Virgimn Sank 
of Tidewater v. Com., 187 S.E2d 186,187, 212 Va. 654. 

page 360 

91 U.S.—Grand Union Co. v. Laurd Plaza, Ina, 
D.CMd.. 256 RSupp. 78,84, affd., C.A. 369 Fid 
697. 

Similarly dnfimiH 

*tkintiguous'' means to touch on all sides, touching 
akiug boundaries, often for coosiderable distancea; next 
or adjoinmg with nothing similar mtervcning; nearby, 
dose; not distant; touching or connected throughout.— 
Harvey Const Co v. Parmele, 113 N.W.2d 76a 765. 
253 Iowa 731. 

page 361 

99. Near M not toodiing 
U3.-0niid Umon Cd v. Lauiel Plaza. Ino. D.CMd., 
256 FJgpp, 78. 84, affd., CA, 369 F.2d 697. 
1 Adjacent to or nearby 
Ui.—Con d* Va. ex reL State Cop. CommisBoii v. 
Camp, D.CVa.. 333 F.Supp. 847, 85a 

6. Ma-CJ& footed in Stewart Concrete A Material 
Go. V. Jamei K Stanton Const. Co. 433 EWld 
76,8a 

page 362 

6.5. Ma—CJ A fnotadii Stewart Coocrete A Mate¬ 
rial Oa V. Jama H, Stanton Conit. Ca, 433 

S.W jd 76, sa 

7. Mo—CJJBLfaoted in StewBit Concrete A Materiil 

Of. V. Jmna R Stanton Coot Co, 433 EWld 
76,8a 

73. Ma—CJJS. footed te Stewart Ooocnte A Matt- 
rill Ca V. Jama R Canton Coot Co, 433 
S.W.2d 76,8a 

page 363 

CONTINENTAL. 

48. Continental ifaetf 

(1) The fubmarine bale on whidi every oontineiit 

teats and which extends seaward fieo the Aote to a 
point under the sea when a s u b ita ntia l break in grade 
oceus. ' 

Ohio—Snyder V. Motoristi Mutual Its. Co, 206 N£ld 
227,23a 2 Ohio App.2d 19. 

(2) The fuhmeiged bed of the sea, oondguoua to a 
oonfinental bad mass, wUeb b fbnned in neb a man¬ 
ner at to be lenlly an exteakn a( or ap purte nan t ta 
dw land maa, bot geoenOy not sitnated at a greater 
depth beneath the sen level than 200 meteti (100 Mt- 


CONTINUALLY 

Pag* 369 

oms).—Employers MuL Cat Ca v. Samuds, Tex.Civ. 
App., 407 EW.2d 839, 841 

Outer continentnl ihelf 
That portkn of the shelf which lus beyond the 
seaward boondana of the coastal states as esiablisbed 
by the Submerged Lands Act—Employers Mui. Caa. 
Ca V. Samuels. Tex.avApp., 407 S.W.2d 839, 843. 

CONTINGENCY. 

page 364 

56,5. Sindlariy defined 

(1) "Condogency” is something that may or may not 
happea-Butler v. Attwood, CAMkh., 369 F.2d 811, 
816. 

CONTINGENT. 

I-ge365 

95. La.-CJ& qnoted at length in Woodwairi v. 
Rely, 152 Sa2d 41, 57, 244 U 337. 

Similarly defined 

(1) “CpQtingenr means dependent for effect on 
something that may or may not occur.—Stack v. Bond, 
Tex.CivApp.. 364 EW.2d 481 484-Knox v. Townes, 
Tex.av.App, 470 EW.2d 29a 291 

(2) “Contingent” is defined to meu possibb hut 
doubtftil or uncertain; unpredictable because aflbeted by 
unforeseen emiditiaiis or dependent on something that 
may or may not occur.—Button v. Day, 139 S.E2d 91, 
lOa 205 Va. 629. 

Slmilariy opresMd 

(2) Iowa—State ex rel. Turner v. Koaeot Inttrpbne- 
taiy, Ina, Iowa. 191 N.W.2d 624, 631. 

95JS. Iowa—State ex rL Tuner v.Koacot Intetptomi- 
tary, Inc, 191 N.WJd 624, 631. 

95.10. Iowa—&ate ex rd Turner v, Koacct Inter- 
pbneteiy, Ina, 191 N.Wld 624, 631. 

Cmimgmt debt 

page366 

8. Va.-<U& fBoled in Button v. Day, 139 S£2d 

91, lOa 205 Va. 629. 

9. Va.-GJ& fnoted b Button v. Day. 139 S.E3d 

91, lOa 205 Va. 629. 

10. Vo-CJJS. fsoted In Button V. Day. 139 SJBJd 
91, lOa 205 Va. 629. 

Contingent interest 

pnge367 

3L SSnllflily defined 

(1) An interest in property b “ontingeot” when the 
of etgoymcDt u itsdf nnoertafai r^ardlen of any 
nneertahty aa te tlw date of actual aqoymeat^-Maot- 
ebir Nat. Bank A Trust Ca v. Seten Hall OoDega of 
Medicine A Dendstiy, 233 A2d 195,199,96 NJ.Saper. 
428. 

pige369 

CONTINUAL. 

6^ SUlariy defiled 

(l)'Term “conthmar means proceeding witiioirt 
stopping i nte tiu ption , or blemfaakia: recurring in 
tteady and rapid laeoeiiion: repeated at intervak vitii 
brief periiapa regubr mtetmiMiniia in tuna-Foirier v. 
United Eqiiitabk Ins. Cpl, 438 P.2d 46. 49, 200 Kan. 
631 

CONTINUALLY. 

6IS0l Kaik-Fbwbr v. United Equitabk Ina. Co, 
438 P.2d 46; 49, 200 Kaa 631 

Statibriy defined 

(1) Tenn “continually” means unoeaimglr, hi legti- 
br or rqpeated auccesaioii; voy oAhl—F bader v. Unit¬ 
ed EqDtabk Ins. Co, 438 P.2d 46; 49, 200 Kan. 631 
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CONTINUANCES 

§ 1. Definitions, Distinctions, and 
Origin 

page 373 

1. Imn-McIUiiney v. Hintine, 131 N.W.2d 823. 237 
Icnn 395. 

Mo—GJ.S. died In Misiouri State Paik Bd. v. 
McDanid. App, 473 S.W.2d 774, 773, 31 A.L 
RJd 104a *{«■. Sap„ 313 S.W.2d 447. 

Other stitaneats 

R.l.-Leo»iiie v. Martineau, 342 A.2d 616, 113 R.L 
233. 



Qa.-Coloiiial Pipeline Co. v. WeitUke aub, Inc., 143 
S£.2d 669, 112 Oa.App. 411 


§ 2. Power to Grant 
Library References 
Pretrial Procedure 

4. D.C—Taylor v. WasMiigton Hocpital Center, 

App., 407 AJd 383, oeit. den. 100 S.a 1837,446 

U. S. 921, 64 LEd.2d 273. 

La.—Stqilien v. Stefdieiii, Appn 407 Sa2d 473. 

Pa.—Cotter V. State Qvil Service Commniion, 297 A.2d 
176, 6 Pa.Qiiwlth. 498. 

ILL-Bnndt v. Brandt, 381 UA 1047, 119 R.L 607. 
Tet-Bny v. Mdler, 397 aW.2d 103. 

TMal judged aecretanr 

IinL-ln re Marriage of RobUni, 338 N.R2d 153, 171 
IndApp. 309. 

Ohio—Kidd V. CSncmnati Tranait Co., A|!p., 264 
N.E2d297,240hioApp.2d 101. 

5. Miaa.—Near v. State Ifighway Gommitaioa, 297 

Sa2d821. 

Fnrpoae of itatBte 

Aria.—Valley Nat Bank of Atizatu v. Meneghin, 634 
F,2d 37a 130 Ariz. 119. 

BL-^alliatrQa v. Anguatana Hoqiita!, 367 N£.2d 88,9 
nLOec. 654, 52 DlJkppJd 66. 

$ 4. Right to Continuance in Gener< 
al 

Library References 
Pretrial Procedure «»711, 712. 
page 374 

7J0. DL—BnOktron v. Aagoitaaa HdapitaL 367 
N,E2d 88. 9 BLDec. 634, 32 DLAppJd 66. 
Gma for eoatbuKaa MV be diaaloatod by depoii- 
tion and diaoomy pncednrea at pretrial oonfetenoe. 
Mich.-McKiy v. Black, 147 N.WJd 733,3 MichAppL 
711—Mkhigan State Hi^iway C ommi itioo v. 
Wnght. 202 N.WJd 724,42 MichApp. 660 
7J5. lnd^4taiaer Alurninum ft Cheimcal Salea, Inc. 

V. DickertKA 199 N.E2d 719, 136 IndApp, 231 
Mb-Higgina v. Higgiiia, 370 AAi 670 
Obsoletsnk 

CaL—San Benuidino County v. Oork Mk ft Engi- 
neeriiig Cotp., 140 GaLRptr. 383. 72 CAJd 776, 
7.60. Alb—Cavalier Ini Carp. v. Gann, Qv., 329 
So2d 373, 37 AkApp. SI9. 

N.M^ Pkao Eke. V. Real Edate Mart, Inc., App., 
630 PJd 12.98 NJd. 490 

N.C^WIbnm V. Wilbuni, 132 lEJd 337, 260 N.C 
201 

Boat V. Qtiim Nat. Bank, 162 S£2d 151 1 
N.CApp.47a 

8. GaL-San Bat nai dmo Gonniy v. Doria MBn. ft 
Bigbeeriiig Ootp,, 140 CklRptr. 383, 72 CAJd 

m. 

9. Lar-Peki v. Vodv. Appu, 297. SoL2d 346, writ 

td; Sop., 300 Sold 841. 


93. Aric.—Smith v. Union Nat Bank of Littk Rode, 
410 S.Wld 399, 241 Ark. 821. 

Pa.-Ouiab>ug v. Hihdorf, 38 D ft C2d 233, 114 
P.LJ. 41 

page 375 

10. Not required to stdt conTealeaoe of wft- 

Ohio-Jacoba v. Wateta, 197 N.Eld 204, 8 Ohio 
App.2d 131 

, 103. CaL—Moahos v. Oeneral Cai Ca of America, 
31 Ca].Rptr. 17, 216 CA.2d 42S-Taylor v. BdL 
98 Cal.R^ 833, 21 CA.3d 1002, cert den. 92 
S.a 2493, 408 U.1923, 33 LEd.2d 334, 

D.C—Taylor r. Warhingtou Hospital Center, App., 407 
Aid 583, cert den. ICO la 1857, 446 U3 921, 
64 LEdld 273. 

BL—Franeoae v. Weigd Brondcaating Co., Inc., 398 
N.E2d 1114, 33 BLDec. 164, 79 mApp.3d 991. 

Ia—B ank of Commerce ft Trust Go. v. Fiqean, App., 
262Sa2d 798. 

Gmted osiy when pleatUngi timely filed 

La.—St Jdm the Baptist Si^ Bd. v. Maiiluiy-Pattil- 
h Const. COn App., 239 Sold 387, afld. in part, 
ain.faipart234Sold 607. 259La. 1133. 

11. CiL—San Bernardino County v. Doria Mk ft 
Engineering Cotp., 140 CiLRptr. 383, 72 CAJd 
771 

Ind.-James v. Picou, 318 N.E2d 377, 162 IndApp. 
134. 

La—Panetaon v. Leggia App, 347 Sa2d 1261 

Mieh.-Banta v. Setban, 121 N.W2d 8S4, 370 MicL 
367. 

Michigan State Highway Commiasiao v. Red- 
mon, 202 N.W.2d 327,42 MichApp 641 

Ohio—Seventh Uiban, Inc. v. Univeiaily Orck Propei^ 
ty Devdopment Inc., 423 N.E2d 1070 67 Ohio 
SL2d 19, 21 O.OJd 11 

S.C-WHtms V. Boidon't, lac., 262 S£2d 881, 274 
&C 275. 

Tea—Waita v. Sondock, 361 S.Wld 771 

Kennedy v. Hyde, App2Diat, 666 S.Wld 323, 
nevd. on oth. gida. 682 S.W.2d 525. 

Ststntoiy kv sot ezclnilTdly emitraDiag 

GaL-TvIor v. BeU, 98 Ca].Rptr. 833,21 CAJd lOIQ, 
cert tkn. 92 S.Ct 2493,408 VS. 923,33 LEdld 
334. 

OOigSMe 

UL-lUhnan ft Ca v. Espodto, 408 NJBld 1014, 42 
ILDea 303. 87 BUppSd 289. 

Hi. OfakH-Kidd V. Cincinnati Transit Go, App. 
265 N.Eld 297,24 Ohio Appld 101. - 

13. BL-Hober v. Reoick, 437 NJ8.2d 828, 63 BL 
Dec 179, 107 BLAppJd 529. 

§ 5. Discretion of Court 
Library References 
Pretrial Procedure «»718. 

14. US^-Rbodea T. Hootoo, DXlNdx, 238 Fiupp 
341 afid., CA.. 418 Fid 1309, cert den. 90 S.a 
1381 397 Ui. 1049,25 LEdld 661 

Ak^ddbOe Cab ft Baggage Oa v. Buiby, 169 Sold 
311277 Ak 292-8teek V. GtU, 217 Sold 73,283 
Ak 364-Madiioo v: Weideii. 446 Sold 21. 

Work Homei. laa v. Wlkn, Ov., 304 Sold 
601 34 AkApp 47. 

AkdM-Doe V. State, 487 Pld 47. 

Arh>-Nottkk v. FUer, 380 Pld 100193 Aik 341 

Aik^-Fldllipi V. Nowlk 382 S.Wld 381 238 Ark. 
480-AikanM LouUtaa Oai Ca v. Howd, 423 
S.Wld 867, 244 Ark. 86-State es icL FniceQ v. 
Neboa. 438 S.Wld 31 246 Ailt 210-^AikanaaB 
State IBginny CommhaioB v. Mbotgomeiy, 454 
S.Wld 87, 248 Ark. 830 

re Stdth'i Estate, 106 aLRptr. 771 S07 Pld 
71 9 C3d 71 

Oohv-Snith v. Brunswick Corp., App, 474 Pld 222 
—Gypsum Aggrcgatei Coc^ v. Calumet Pioper- 
tiea, ho, App, 473 Pld 28-Mr. Stak, Ina v. 
Ken-Mar St^ Ino, Apj^ 322 Pld 1246-Apol- 
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lo rire, Ina v. United Bank of Lakewood Nat 
Aaa’n, App, 531 Pld 976-^eopk In Interest of 
JJ’, App„ 672 Pld 344—Peo]^ in Interest of 
M.M.T., App, 676 P.2d 1231 

Coon.—Leveston v. Leveston, 437 Aid 819,182 Gan. 
19. 

Fk-In re Girgory, 313 Sold 733. 

Card Gty Utflhiea, Ina v. Gaines, Coait Ca, 
App, 201 Sold 241 

Ck-Dowii V. McCurdy. 136 lEld 389, 109 GaApp 
481 cert dbm. 139 S.Eld 291220 Ga. 415-Got- 
onUl Pipdine Ca v. Westhke Onb, Ina, 143 
SEld 669, 112 Ga.App 412-Gakutta ApaI^ 
ments Aaiociatet v. TJiutun anH Deotadt 206 
S.R2d 339, 131 Ga.App 743. 

Hawan-Sappv Wong,609P.2d 137,62Haw.31 app 
after remand 644 Pld 883, 3 HawApp. 309. 

BL—WUsou V. Reeves Red-E-Mix Concrete Products, 
330 N£.2d 321, 29 BLAppJd 431-Mtiahan v. 
Hennii« 414 Nild 329, 46 BlXka 643. 91 
BLAppJd 180 

IiML-Flick V. Simpioo. 232 NJBld 501 143 IndApp 
691 reh. den. 233 Ni.2d Ill 143 IndApp 698- 
Hambv V. HiB, 269 N.Eld 391 148 IndApp 661 

Iow»-Ia Intereat cf Oreutt, 173 N.Wld 66-CJi. 
dted k Madiaon Sloe, Diviaioa of Martin Marietta 
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Inc., 395 N.Eid 1074 32 BLDea 03. 77 DL 
App.3d 221. 

38. UEv—Hennes v. Sun Life Amur. Ca of Canada 
D.C.Puetto Rko, 291 FEupp. 670. 

CaL-Behrendt v. Abraham, 49 CaLRptr. 291410 Pid ' 
828, 64 C2d 181 
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Servka of Baton Rouga Ina, App., 308 Soid 388, 
writ dea. Sup., 310 Soid 84a 
NJr-Vaaquez v. Gknboro Service Aaa'a luc, 413 
Aid IlSa 83 NJ. 86. 

N.Y.-Rodri|uez v. Nadiamia 393 N.Y.Sid 31, 37 
A.D.2d92a 

N.C-Cooe V. Cona 274 KEid 341,30 N.CApp. 343, 
review den. 280 S.Bid 440, 302 N.C 629. 
(Urk-Blount v. Smith, 231 N.Eid 301, 12 Ohio St2d 
41. 

OkL-WefaMer v. Wooda, Appi, 386 P.2d 337. 
Tea-Cretchliekl v. Aaaociata Inv. Ck, CivApp, 376 
S.W.2d 937, err. ref. 

Utah—Londstrom v. Radio Coep. of America, 403 Pid 
339, 17 Utah2d 114, 14 ALR.3d 1058 

4942. U4.*-Vliex Mfg Corp. v. Caribtex Cbrp., 
CA-Viigin IskiKk, 377 Fid 795-Howen v. Un¬ 
ion producing Co. CA.Tea. 392 F.2d 93-Gel- 
detinaim ft Ca, Ina v. Lane Procesung Ina, 
CAArit, 527 Fid 571. 

Arioi—Pbmack Peak Devdopera v. TRW Inv. Corp., 
App, 631 Pid 541 129 Aria 385. 

CaL-Sebnidt v. Padfic Mut Life Ins. Ca, 74 CaL 
Rptr. 367, 268 CJL2d 733. 

N.Y.-Oiinbd Broa., Ina v. Swift, 307 N.Y42d 931 
62 Mlia2d lS6-Weidman v. TomaadD. 365 N.Y. 
Sid 681, 81 Mkcid 321 afid. 386 N.Y.Sid 271 
84 Mkcid 782. 

Okl.-DavoD DriUhig Ca v. Ginder, 467 P.2d 470 
Vt—LamoiUe Onin Co, Ina v. St Johnatniry and 
Lanuak County RJL. 369 Aid 1389, 133 Vt 3. 
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lAtretaoiiable contracts 

a) Other statement! 

U^—County Asphalt, Inc. v. Lemi Welding & Engi¬ 
neering Corp., CA.N.Y.. 444 F.2d 372. cert den. 
92 &Ct 272,404 U.S. 939, 30 LEd.2d 251 
m— Neal V. Lacob, 334 N.E2d 433, 31 in.App.3d 137. 
NJ.-^Elhwotth DoHm, Inc. v. Jcdinson, 236 A.2d t43, 
30NJ.S28, 30ALR.3d 137a 
Factors ctmddarad 

UA—Walker v. Pint Pennsylvania Bank, NA, D.C 
Pa., 318 F.Siipi>. 347 

Waih.-Seliioeder v. Fageol Motors, Inc., 544 P.2d 2a 
86 Waih.2d 256. 

49 J3. timbitm 

Oa.—Pie dmon t Cotton Milk, Inc. v. H. W. Ivey Const 
Co., 137 S.E2d 328, 109 Cku^ 876. 

49i4 U.S.-CJ,S. etted ii aiandkr Leatiiig Divi¬ 
sion, Pqmoo Service Indnstries Leasing Corp. v. 
FbridarVasderinlt Devdi^iment Corp., CA.Fb., 
464 F.2d 267, 271, cert den. 93 S.Ct 527, 409 
UE 1041, 34 LEd.2d 491-Ooazalez v. Hidalgo 
County, Texas, CA.Te]L, 489 F.2d 1043—Feder¬ 
ated Mut Ins. Co. V. R & S- lodustm, Inc., 
CAGa., 500 F.2d 673 

Crispin Ca v. Ddaware Steel Co., D.CPa., 283 
F-Supp, 374. 

D.C—Williams v. Walker-Tliomai Furniture Co., CA. 
350 F.2d 445, 121 UAAppX).C 315,18 ALR.3d 
1297. 

Fla.—Baxter v. Royal Indem. Ca, App., 283 Sa2d 631 
oert dischafged, Sop., 317 Sa2d 723 
Gar-Bright v. Stnbbt’Properties, Ina. 210 S.E.2d 379, 
133 GaApp. 166. 

EL—WeOand Tool A M^ Ca v. Whitney, 188 N.L2d 
7Sa 40 IlLAppJd 7a app. afto- remand 241 

N.E2d 333. 100 IlLApp.2d 116, levd. on oth. grdt. 
231 N.E2d 24144 Olid 103. 

IniL—General Grain, Inc. v. Intematknal Harvester 
Co., 232 N.E2d 6ia 142 IndApp. 12. 

Kan.—Uihan Reneufal Agency d City of Dodge Gty of 
GiAkberry. 499 P.2d 1044, 210 Kaa 174-Kansas 
Gty Stnietunl Steel Ca v. L G. Barcus A Soni, 
Itto, 333 P.2d 419, 217 Kan. 88. 

U-M^ v. CaHfbmia Co, App, 143 Sa2d 602- 
Buyers A Tnden Service, Inc. v. Car Maintenance 
Sp^iits of Baton Rouge, La., Ino, App^ 290 
So.2d 733, writ den., Sup., 294 Sold SSO. 

RoH-Up Shutteia, Ina v. South Central Bdl Td. 
Co, App., 394 Sa2d 796, writ dea. Sup., 399 
Sold 599. 

MidL-Mullally v. Bey, 166 N.W.2d 30a 13 MKhApp. 
248. 

Ifiti.—Peaii River Vai. Water Supply Ditt. v. Wood, 
172 Sa2d 196, 232 Miss. 38a 
NJ.-Joyce v. Staffind, Ca, 179 A.2d 86,72 NJ.Super. 
396, afSL 188 Aid 3ia 78 NJ.Super. TSfy-^S. 
dki in Mooreitown Management Ina v. Moorea- 
towu Bookahop, Ina, 249 Aid 623, 628, 104 NJ. 
Soper. 23a 

N.Y^-Gottoa V. New York Hospital, 414 N.Ylld 866, 
98 Misa2d 937. 

In re Vought's Emate, 331 N.YE2d 8ia 76 
Mbeld 753, afld., 360 N.YSld 199, 43 AD.2d 
991. 

RC-FSldier v. Nekoo, 139 &£ld 319,273 N.C 221. 

Mac Coast Cav.Tbrasher Contracting Ca, 162 
S.Bld 132,1 RCApp. 331 
Teno—Wibon v. Tenneasee Farmen Mut Ins. Co., 411 
S.Wld 699, 219 Tom. 56a 
tex^-Shenrin-Winiam Oa v. Perry Co, Gv.App„ 424 
S.Wld 94a en. ref. no rer. err., Sqi., 431 S.W.2d 
3ia 

badsBinlty • 

■ U.S^-DdawBi« Sted Ca V. GSImar S.S. Corp., D.C 
Fa, 236 FBupp. 87a tevd. on. odL grda., CA, 378 
Fid 386. 

FoUcyoflnr 

(4) Other atatementa 

U Western. Ina v. G A H Offiboce Towing 

Co, CATki, 447 Fid 33, cert den. 92 S-a 939, 
403 UJS. 922. 30 LEdld 793. 

DX:^-MoChithy v. Cshai. D.C, 249 F.8opp 194. 


Ma—WiUman v. Beheler, 499 S.W.2d 770. 

NJ.—Kugier v. Rooiain, 279 Aid 64a 58 N.J. 522. 
Cratncts not set aside Ugjttiy 
Ky.-Spratt v Camdl. 399 S.Wld 291. 

Not coorfs j^rofince to act as guardian tor 
maker of contract 

Ark-ApoUto v. Johnson, 413 Pld 291, 3 AikApp. 
232, reh. dea and mod. on oth. gnk. 414 P.2d 442, 

3 AritApp. 338. 

lowa-Momy v. McDonald, 212 N.W. 711. 203 Iowa 
418, 56 A.LR. 233—Wisconsin Chair Ca v. Blue- 
chd. 246 N.W. 817, 216 Iowa 717-Smith v. Rus- 
sdl, 272 N.W. 121,223 Iowa 123-Short v. Martia 
121 N.W.2d 134, 233 Iowa 189. 

Mont—Fuat Nat Bank d Mksouli v. Marlowa 230 P. 
374, 71 Mont 461. 

FVecdtmi to make or not to make contract 
Ohio—Civil Service Personnel Ass’n, Inc. v. Gty of 
Akron, 336 N.E2d 30a 48 Ohio St.3d 23, 2 

0.0.3d 98. 

Wash.—Industrial Electric-Sesttk, Ina v. Bosko, 410 
P2d la 67 Washld 783. 
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49^5. N.Y.—Bayview Geneml Hospital V. Associated 
Hospital Service d New York, 236 N.Y.S.2d 471, 
45 Miac.2d 218. 

S.C-Oxman v. Profin, 126 S.E2d 852, 241 S.C 28. 

Other statements of rale 

(7) Further statements. 

N.Y.-Ciicmid]o v. Cudnidla 378 N.Y.SJd 976, 85 
Misa2d 434. 

(8) Unenibrceabie if it violates statuta 

NJ.—City Coundl of Gty Elizabeth v. Fumera 362 

A2d 1279, 143 NJ.Super. 275. 

49J56. 11.$.—Hennes v. Sun Life Asaur. Ca of Can¬ 
ada, D.C.Puefto Rico, 291 Fiupp. 67a 

4957. Ala.—Campbdl v Southern Roof Deck Appli- 
cafaws, Inc., 406 8o2d 910. 

NJ.-Moiisanto Ca v. Alden Leeds, Ina, 326 A.2d 9a 

130 NJ.Super. 245, 

4958. U.S.-TMA Fund, Ina V. Biever, D.CPa, 380 
F.Supp 1248, app. dim, CA, 520 FJd 639, slid. 
332 F.2d 747. 

4959. U.S.—Baroea v. &id, D.CMd, 223 F.Supp 
372, remd., CA., 341 F.2d 676, reL den. 347 FJd 
324, cert, dea 86 S.a 183, 382 U.S. 891, 13 
LEd.2d 149. 

In re Creed Taylor, Inc.. Bkitcy.N.Y., 10 B.R. 
263. 

Ariz.—Hernandez v. Banco De Las Americas, 370 P Jd 
494, 116 Ariz. 332. 

CaL-Du Frene v. Kaker Sted Corp,, 41 CaLRptr. 834, 
231 CAJd 432—Larsmi v. Johamus, 88 CaLItotr. 
744, 7 CA.3d49L ,, 

Cola—Sedalia Land Ca v. Robuison Brick A THe Co., 
47SPJd 331,28 CoiaApp.3Sa 
RC^Diamcnd Housing Corp. v. Robinson, App,, 237 
A.2d 492, motion dea 433 F.2d 497, 139 UEApp. 
D.C 339, 

Fla.—Yokes v. Arthur Murray, Inc., App., 212 Sa2d 
906, 28 ALE3d 1403. 

Go-^Ayers Entetpriaes, Ltd. v. Adams, 203 SJSJd la 

131 GaJtpp. 11 

EL—Bowler v. Metropolitan Seuiittry Diat of Greater 
Chicaga 234 N.E2d 144,117 IILApp.2d 237. 
Kaa-Mays v. Middle Iowa Realty Corp., 432 Pld 
279, 202 Kaa 711 

Md.—Acme Matkett, Ina v. Dawson Enteipfisea, Ina, 
231 Aid 839, 233 Md. 76. 

NJ.—Ostaldo Const. Ca v. Eaaex County, 263 Aid 
841 110 NJluper. 414. 

N.Y.—Hayes v. Magnus-Cutkr, Ino, 245 N.Y51d 631 
41 Mkcld 420-Wddman v. Tooasdli, 363 N.Y. 
Sid 681, 81 Mkcld 328, aild. 386 N.Y51d 276, 
84 Mkcld 781 

'N.C—Billinga v. Joseph Hank Co, Ina, 220 S.E2d 
361, 27 RCApp. 689, affd. 226 SE2d 321, 290 
RCSOZ. 

Ohio-Bloant v. Smitli, 231 REld 301,12 Ohio St.2d 
41. 
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OkL—State sx rcL Derrybeny v. Keir-McOee Corp., 
316 Pld 813. 

Wash.—Daniel v. Pacific Northwest Bdl Td. Ca, 380 

P.2d 631 20 WashApp. 444. 

Wis.-Rdiabk Phannacy v. HaU, 194 N.W.2d 596, 54 
WK.2d 191 

Other stattounts of mle 

(3) lx—Texaco Inc. v. Vermilion Parish School B(L 

132 Sa2d 541, 244 Lx 408. 

SucoesHou of Cahw v. Tanho Land A Cattle Co, 
App., 198 So.2d 439—Gay-Dutton, Ina v. PkiitB- 
tioo Nursing Home of New Orle^ Ino, App., 
239 Sold 442, 43 ALR.3d 1271 

(4) Further statement! 

UE-Lear, Ina v Adkins, Cal, 89 S,a 1901 395 
U.S. 653, 23 LEd.2d 6ia 
Eagle Star 111! Ca V. Paiker, D.CLx, 261 
RSupp. 257. affd., CA, 370 Fid 333—Tower 
Communiciitioin Oa v. Etoo Engineen Testing 
Laboratory, Inc., D.CLa., 261 F5t^ 675—Over^ 
head Door Cbrp. v. Nathanson, D.CN.C, 291 
F.Supp. 961—Burge v. Frey, D-CKao, 545 
F.Supp 1160. 

Lx—Wdson V. Southern Bdl Td. A Td. Co., App., 194 
Sold 739—Lincoln Beach Corp. v. 6o^ of 
Com‘rs of Orleans Levee Dki., App., 195 Sa2d 
367, appUcation dea 196 Sa2d 803.230 Lx 489- 
Cagle Supply of Lafayette, Ina v. Hinson. App., 
133 So.2d 773, appBcatioa do. 137 Sa2d 230,243 
U83. 

N.Y.—Joseph Martia Jr, Ddinatratm, Ina v. Schn- 
maeher, 417 N.E2d 341, 52 N.Yld 105.436 N.Y. 
Sid 247. 

Tex—PiUKC v. Miller Brewing Ca, av.App, 434 
S.Wld 231 err. ref. no rev. err. 

WaslL—National Bank of Washuigton v. Eipiity lines* 
tots. 506 P.2d 2a 81 Wash.2d 886, sppi after 
remand 518 Pld 1071 83 Washld 435. 

FaOiire to nad contract 

NJ.-Abd Holding Co, Ina v. American Dkt TeL 
Co, 350 Aid 291 138 NJ5uper. 137, affd. 371 
A.2d HI. 147 NJ5uper. 263. 
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49.60. UE-MlDcr v, Kdkrmaa D.CLa, 228 
FSupp. 446, affd., CA, 354 Fid 46, cert. den. 86 
EQ. 1571, 384 U5. 951, 16 LEiLZd 548. 

Idaho—General Moton Acceptance Corp. v, Tomer 
Im. AgeiKY. Inc, 333 P.2d 664, 96 Idaho 691. 

Lx—Bill (xarrett Leasing, Ina v. General Lumber A 
Suj^Iy Ca, App., 164 Sold 364, writ ref. 163 
Sold 485, 246 Lx S9S-EJ. Ducote Contractor, 
IiK. v. L H. Bossier, Inc, App, 192 Sold 179— 
Cnee v. Monk! App., 210 Sold 6a 

Mb!—Erapioyen Mot Ctx Ca v. Nasser, 164 Sold 
426, 250 Miss 541 (og. err. over. 168 Sold 119, 
250 Mbs. 542—Pint American Nat Bank of loka 
v. Aicort! Iiw, 361 Sold 481. 

N.M.-Huey v. Lent! App, 514 Pld 1081, 83 N.M. 
585, RvoKd 514 Pld 1093, 83 N.M. 597. 

N.Y.—Pint Nat. Store! Ina v. YdkwitOM Shopi^ 
Center, Inc, 237 N.E2d 868, 21 N.Ylif 63a 2» 
N.Y.E2d 721. 

Px-Umted Reflmng Ca v. Jeokin! 189 Aid 574,410 
Px 126. 

Utah-Otteson v. Makm! 384 P.2d 878. 

ReqdFMMBt that aabeoatrutor he liahle tor 
denuge 

C>r.-^age v. Pder Kkwit Sons' Co, 432 P.2d 519, 
249 Or. 147, mod. on oth. gid! 437 Pld 487,249 
Or. 147, app. after remand 461 Pld 59. 

Similff stitanaitt 

■ N.Y.-Divulon of TOpk T Servic! Ina v. Mobil Oa 
Corp., 304 N.YE2d 191,60 Maold 72a alld. 311 
N.Y.E2d 961. 34 AD.2d 61E 

Wash.-Dix Sted Ca v. Nfiks Const, Ino, 443 Fid 
532. 74 Washld 114. 

49.61. UJS.—Smith v. Seaboard Coast line E Ca, 
CAOx, 639 Fid 1233. 

IE—Speasl v. Natunal Bonk of Decatur, App., 186 
N.E2d H 97 niAppld 384-Weilaiid Tool A 
Ii% Oa V. Whitnoy, 188 NR2d 75a 40 to. 
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AppJdTDtipp. after remind 241 N.E2d 533, 100 
DLApiOd 116k revd. on otL gnb. 251 N.E2d 242, 
• 44IlL2dl05. 

lA-^vnt V. Fertuit, Appi, 144 Sa2d 477. 

N.Y^-<}ndIqr v. Lever Bioa. Col. 411 N.Y.S.2d 246.66 
AJ3.2d7Q3. 

Orr-WilldnMn v. Carpenter, 554 P.2d 512, 276 Or 
311. 

Far-Comaiuity Sporti, Ine. v. Denver Ringsby Rodc- 
eti, Inc., 240 AJd 832, 4N Fa. 565. 

Wulfa—Mo nt gnmery Ward ft Co, Inc. v. Annuity Bd. 
of Sonthen B^idn Convention, 556 P.2d 552, 16 
WidiApp. 439-H. D. Fowler Cbi. Inc. v. 
leiu 562 F.2d 646, 17 WmlkApp. 178. 

49,62. U.S.—UE ex id. TenneiKe Val. Authority v. 
Enement and Rigjht-of-Way Over Certain Land 
Containing U Acres, Mote or Leas, in Waih- 
toften County, Tenn., D.CTenn., 271 FSuni. 
55—yXlt, Ina v, Goodyear Tire ft Rubber Co., 
DlCN.Y, 303 FJupp. 773. 

Ariz^-Gakaith v. Mmston 373 PJd 587,92 Arir 77. 

GiL-^Addkgo v. HOI, 48 CaiRptr. 24a 238 C.A.2d 
841 

Coto^Dionnon v. Sdpton, 403 F,2d 211, 157 Colo. 
421 

Oieit Am. Ins. Co. of New York v. Gty of 
BonUer, App.. 476 F.2d S86-GiDwn v. Brown, 
608 Fid 84a 43 ColaApp. 535. 

Gami.>-Osbone v. Locke Steel Chain Ca, 218 Aid 
326k 133 Conn. 327. 

D.C'-fldlywood Credit Oothiiig Co. v. Gibson, D.C 
App., 188 Aid 348. 

FIx-jyAinala v. D’Amato, App., 176 So.2d 907—S ft 
W Moton v. Mack Trudn, Ine., App., 198 Sa2d 
7a 

m—Bonder v. Metropolitan Sanitary DtsL of Greater 
Oiieago, 234 N.Eld 144, 117 IlLApp.2d 237- 
Stream Sports Qua Ltd. v. Richmond, 457 
NJBld 1226, 73 ILDec. 667, 99 m.2d 181 

Ind.—Fbkonnraki v. Shdl Oil Ca, App., 403 N.Eld 
838. 

Kan.—Wme v. Southwestern Bell Td. Ca, 549 P.2d 
903, 219 Kaa 753. 

La.-Ma]oaeyv.OskBoildeis,Iiic..235So.2d 386,236 
La. 83. 

Anil v. Gay, App., 324 Sold 11, writ den., 

> Sup., 326 Sold 377—Beniaidi v. Bemardi, App., 4 

Gr., 417 Sold 381 writ dea. Sup., 422 Sold 136. 

MiU-Faller v. FaUer, 233 Aid 807, 247 Md. 631— 
Acme Maiketi, loa v. Dawson Enterprises, Ina, 
231 Aid 839, 233 Md. 76 

Mor-Sanger V. Ydlow Cab Co, Inc, 486 S.Wld 477. 

NJ^-Maitm v. Educational Tearing Service, Ina, 431 
Aid 868, 179 NJlnpcr. 317. 

N.Y.-UiiMerv Coip. v. Fiede, 271 N.Yi2d 478, 50 
Mbeld 823, afid. 279 N.Y1.2d 3ia S3 Misa2d 
644>-4Cail v. Department of PiMc Wettue of 
WeddMter County, 306 N.Y.S.2d 363,62 Mtia2d 
302-Teaco Ina v. AJL Gold Ina, 357 N.YEld 
931, 78 Miacld lOSa a®. 358 N.YE2d 973, 43 
ADldm 

Gr^-Knox v. Hanson. 408 P.2d 76 242 Or. 114. 

Fo-lkans-Fiid, Ina v. Saylor, 269 Aid 716 440 Fa. 
51. 

TeL-J3edier v. Onsnum. OvJkppi, 454 S.W.2d 231, 
err. leL no rev. err^^nAyeis v. Hodges, Civ.App, 
317RWldS89. 

Utah-^kdngff v. Bdtaniii. 584 Pld 801. 

U.1-U1. V. HoAnan, D.CN.Y, 219 FAipp. 895- 
Eaaten Tumding Carp. v. Saathgaie Sanitation 
Did, Aiapahoe County, Colo, D.CG>Ia, 487 
Flapp.109. 

Ario-Seddnit v. Jimiiiy CMC of 1)000, Lk, 

638 Pld 226131 Aria. 1, approved in part, vaa in 
put OB oth. gida. 638 Pld 2ia 130 Ariz. 396 

DeL-’DilovlIiU v. Atlantic Richfidd Go, 396 Aid 
936 

LaLr-Leon v. Dnpie, App., 144 Sold 667—Richard v. 
Foodi ft Seivioei, Ino, App, 162 Sold 213, appH- 
eation dea 164 Sold 331, 246 U 347-Cheniical 
Oening, ha v. BrindeOGruiia Inc, Appt. 214 
Sold 213. 


Md.—Gladding v. Langnll, Muir ft Noppinger, 401 
Aid 666 283 Md 2ia 

Fa—Krausa v. M. L daster ft Som Ina, 234 Aid 1, 
434 Fa 403. 

WBih.-Schraedef v. Fageol Moton, Ina, 344 Fid 26 
86Wa8h.2d236 

Oredit contract providiitg ftnr flnaiice dmsei 
N.Y.-Zacluiy v. R H. Macy ft Co, 323 N.YR2d 
737, 66 Miaa2d 976 afii in part vaa in part on 
oth. gtda, 332 N.Ylld 426 39 ADld 116 app. 
dism. in part, vaa in pert, on oth grds. 293 N Eld 
86 31 N.Yld 443, 340 N.Ylld 908. 
EaforcMUlity ttf adbesioa euitrads 
Cal.-HoIma v. Gty of Loa Angdea, 172 CaLIhtr. 
389, 117 CA.3d 216 app ditm. 102 S.CL 376 434 
Ul. 886 70 L£d.2d 199. 
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49,63. U.6-Fark8 v. Baldwin Fiano ft Organ Cb, 
CA.Coim., 386 Fid 826 itating Ohio law. 
Aria—laaak v. Maaaacbuartta IndeoL Life Im Co, 623 
Pld 11, 127 Aria 381. 

Del—Hudson v. D ft V Maaon Contiacton, Ina, 
Super, 232 A.2d 166. 

Fla—Batoo Chemicala Div»on, Ina v. Colton, App., 
296 Sold 649. 

Ga-Bri^t v. Stubbs Pit^ies. Inc, 210 SEld 379, 
133 GaApp. 166 

La—J. E Jenkins Contractor, Ina v. Gty of Denham 
Sprinp, App, 216 Sa2d 349. 

Masfc-Lydon v. Allstate Int C6, 339 N.Eld 316 5 
MasaApp. 771. 

N.C—Weyeriiaeuser Ca v. Carolina Power ft Light 
Co, 127 6E2d 539, 257 N.C 717, 

Kohler v. J. A. Jones Const. Co, 201 6E.2d 726 
20 N.CApp. 486 cert, dea 203 6Eld 36 283 
N.C 83. 

Uitluft enrlchBCBt 

(1) Other statements. 

La—Vandervoort v. Levy. App., 396 Sa2d 486 
49.66 Aria—Mahurin v. Schmeck, 390 P.2d 576 95 
Aria 333. 

Fla-B«dtus v. Smith, App., 364 Sa2d 786 
La-Amacker v Wedding, App, 363 Sold 22(6 writ 
den. 363 Sold 246 

Wash.-BiiiGo hv. Ca v. Lovekai, 587 Pld 567, 22 
WashApp. 121 
Rtnriir atatcinenti 

Ariz^-Goodman v. Newzooa Inv. Ca, 421 Pld 316 
101 Aria 476 

49.65. UE-Reedv.Robilio,D.CTeiuL,273Flupp. 

956 ifB, C.A, 400 F.2d 736 
D.C—Lee v. Flaco Enterpriies, he, of Washhgton, 
D.C,App, 233 A2d46 

10.—Rardi, Fdn ft Podolsky, Ina ▼. Vignola Fumhute 
Co, 224 NEld 649, 80 niApp.2d 226 
Iowa—Sevetioa v. Elberon Elevator, Inc, 230 N.Wld 
4ir. , 

U-^Uclurdsoo v. Cole, App, 173 Sa2d 336-R. J. 
Docote Contractor, ha v. L E Bosrier, Ina, 
App, 192 Sa2d 179. 

hfidk-MuIMy V. Bey, 166 N.Wld 506 13 MkdiApp. 
246 

NX:.-Fdcber v. Ndton, 139 6Eld 319, 273 N.C 
221-Kauttoo v. CoGdd. 160 6Eld 29, 273 N.C 
333. 

OkL-fiames v. Hdfenbem, 348 Pld 1016 
6D.—Iddis V. Hattenchidt, 187 N.Wld 106 83 SJ). 
366 

Fhud or ahtake 

(2) Other statenaeata 

III—Olinois State Tdl Ei^way Commisaioo ex id. 
Patten Tractor ft Equipment Ca v. M. J. Boyle ft 
. Co, App, 186 N.Bld 396 38 IIlApp,2d 38. 
49.66 Tex^Austin Bridge Ca v. ^tate, GvApp, 
427 6Wld 923, en-. lef. tw rev. err. 

491!7.‘' UA-Hogan v. Wright, CAOhia 356 F.2d 
596 

Parks V. Baldwin Piano ft Organ Co, D.C 
Cona, 262 Flupp. SIS, a®, CA, 386 Fid 826 


Cd.-^owd] V. Central Califomia Federd Snv. and 
Loan Aia’a 130 CaLRptr. 636 59 CAld 546 
Gona-Oibonie v. Locke Sted Ghain Co, 218 Aid 
526, 153 Cona 527-Collini v. Sean, Rodwek ft 
Co, 321 Aid 446 164 Cona 369. 

Fla—Hentbrnn v. Tii Far Land Development Goiix, 
App, 221 Sa2d 465, app. after remand 241 Sold 
429. 

DL—minoia State Toll Highway CtamiiHSion a id. 
Patten Tractor ft Equipment Ca v. M. J. Btqrle ft 
Ca, App. 186 N.E2d 396 38 lUAppld 36 
Kaa-Wme v. Southwertera Bdl TE Ca, 549 P.2d 
903, 219 Kaa 756 

N.Y.—Bqrview Oenerd Hoipitd v. Aandated Hospitd 
Service of New York, 256 N.Y1.2d 471, 45 
Miaa2d216 

N.C—Weyerinemer Ca v. Carolina Power ft Light 
Co, 127 6E2d 539, 257 N.C 717-Johiiion v. 
Ownet 140 6Eld 311, 263 N.C 756 
Ofaio-Sclioeh v. Bloom, 212 NJld 426 5 Ohio hGia 
156 

Tea—Wade v. Auirin, CSv.App, 524 6W 2d 79. 

49.68. U.&—FMC Fmanoe Corp. V. Muphiea CA. 
Misa, 632 Fid 413. 

DeL—Kuhn Gonat Ca v. State Acting Through Price, 
Super, 248 Aid 611 

D.C—WBiaffla v. Walke^Thoalaa Fnmitiiie Ca, CA, 
350 F.2d 445,121 U5AppJ>.C 315,18 ALRJd 
1297. 

Fla—Howdl V. Howdl, Appi, 164 Sold 231. 
Waah.-Redfbid v. Gty of Seattle, 615 Fid 1286 94 
Waahld 196 

49.69. UE-Oak Diataiboring Ca V. Miner Brewing 
Co, ECMich, 370 FEtpp 889. 

Fla—Kohl v. Bv Colony dub Condominiimi. ha, 
App. 398 Sold 865. 

Mich.—Reed v. Kaydon Engineciing Corp, 196 
N.Wld 487, 38 MkhApp 353. 

Xfiaa-Matter of Johnicn'i WOl, 3S1 Sold 1339. 
Ma—Fhndiiig Sydems Leunng Corp. v. King Lode 
Intera he, App. 597 6Wld 626 
N.Y.-Gnziai» v. Toitom Agency, Ina. 359 N.YE2d 
489, 78 MiKld 1096 

Pa-Witmer v. Exxon Corp, 434 Aid 1221 495 PP 
546 

Ftririw viewed as tine of iwUiig coiit^ 
UE—Bennett v. Behring Corp, D.CFIa, 466 FEipp 
689. 

GaL—Los Angdea County V. Law Bldg. Ooip, App, 62 
CBl.Rptr. 541 

Kaa-Unk’s Estate v. ^Irtz, 638 Pld 985, 7 Kaa 
Appld I86 l 

Mais.-lapitba v. Dairy Mart, ho, 408 NE2d 1370, 
381 Man. 286 

W.Va-^inemnm v. Levin, 310 6E2d 843. 

Under Unifonn Coaunercial Code 
UE—Gorenswet, ha v. Amana Reftigentioii, Ine, 
CALa, 594 Fid 129, idL dea 597 Fid 771 
cert dea 100 60. 286 444 UE 936 62 LEd.2d 
196 

MatL-Z^wtha v. Dury Mart, ha, 408 NE2d 1376 
3llMaaa286 

Mont-^MI-Statea Leaaiiig Ga v. Top Hat Loongp ho, 
649 Pld 1256 198 Mont I. 

NJ/-Kag)er v. Romam, 279 Aid 646 58 NJ. 521' 
N.Y.-Matter of Friednum, 407 N.YE2d 999, 64 
AJ)ld76 

Term.—Fulkr v. Oikin Extemunatiiig Co, ho, 

543 6Wld 103. 

Other CKtm eoBridered 

UE-Oddermaim ft Ca, ha V. Lane Proeeidogk ho, 
CAAik, 527 Fid 371. 

Arit-Seddngi v. rnrnpy GMC of Tncioo, ho, App,, 
638 Pld 223,131 Aria 1, ^tpnmd in part, vaa in 
part on oth. gnh. 638 P.2d 216 130 Aha 396 
AiL—Aikanaaa Nat Life ha Ga v. Durbin, 623 
6Wld 346 3 AikApp 176 
Hawaii-Gty and County of Honolulu v. MUkiii; 616 
Pld 216 62 Haw. 411. 

BL-Fiid Fhandal ha Ca v. Purddor Sea, he, 388 
NJBld 17, 26 DLDea 396 69 DlAppJd 416 
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KBL-WDe V. Soadiweitern M Td. Co., 5« PJd 
903, 219 KaiL 73S. 

Iiaii^-Z*iMtha V. Duty Mirt, Inc., 408 N.EJ(1 1370, 
381 Mw 284. 

Ifich.—Bnnra v. Sug, 309 N.W.2d 375, 107 MidL. 
App.91. 

MbuL—^ V. Sun Nempopea Inc., 300 N.WJd 
781. 

NJ^Momuito Co. v. Alden Leedt, Inc., 326 A.2d 9a 
130 NJ.Snper. 243. 

N.Y.-Mitler of Ftiedmin, 407 N.Y.S.2d 999, 64 
A.DJd7a 

fink teit rf neoMdonaUIliy of contnrt 
UA-JJ. Newbeny Ca v. MBxon. D.CMo., 440 
FAi>PP>2a 

CiL—Dnnnan v. Security Pnc. Nat Bank, 170 CiL 
Rptr. 904, 621 PJd 1318, 28 C3d 764, cert den. 
102 &a 132, 434 UA 833, 70 LEd.2d 111 
Dd.—Toknritzki v. Atlantic Ridiiidd Co., 396 A.2d 
936. 

BL—Walter E Hdler & Co., Inc. v. Ccnvaleteent 
Home of the Pint Chnrch of Ddivennee, 363 
N.E2d 1283, 8 lEDec. 823, 49 IlLApp.3d 213. 
bwa-Ceiqy v. Lupkes, 286 N.W.2d 204. 

N.Y^—Chriitian v. Chriitkn, 365 N.E2d 849, 42 
N.YJd 63, 396 N.Y.S.2d 817. 

N.C—Brenner v. Little Red School Home, Ltd., 274 
S.E2d 206, 302 N.C 207,20 A.LE 4th 293, app. 
after remand. 293 S£2d 607, 39 N.CApp. 68, 
review den. 299 SE.2d 22a 307 N.C 468. 
OkL-Bamea v. Hdfinbem, 348 P.2d 1014. 

W.Va^-HOl V. Joaeph T. Ryenon ft Son. Inc. 268 
SEJd 296, 163 W.Va. 21 
CiNdnct ncoDicioMhle 
UA-Sacred Heart Southern Mhdont, Inc v. Termndx 
Intern., Inc, D.CMtii., 479 FAipp. 348. 
D.C->flreene v. Oibrakar Mortg. Inv. Oorp., D.C., 488 
FAipp. 177. 

nU-American Bttyeti Chib oTMt Vernon, Dlinoii, Inc 
V. Onyiing, 368 NA2d 1057, 11 OLDec 449, 53 
IIUpp.3d 611. 

N.Y.-Eiicher v. Oenerd Elec Hotpoint, 438 N.YA2d 
69a 108 Miic2d 683. 

ReM of (sforeeneBt oriy km4f 

UA—Bennett v, Behring Carp., D-CFla., 466 FAipp. 
689. 

Preraatiai of opprarioo aid aftir mpriM 

N.Y.-State v. Avco Financial Service of New York 
Inc. 406 N.E2d 1073, 30 N.YAl 383, 429 N.Y. 
SA1181. 

AbMBoe of nenniigfal choice 
UAp-Leaaing Service Cotp. v, Broelje, D.CN.Y., 343 
FAipp.361 

Cx^ Alliance Corp. v. Joiboo Min. Corp., 
aCN.Y., 90 F.ED. 187. 

BL-In re Marriage of Cariaon, 428 N.E2d 1005, 57 
OLDec 323, 101 llLApp.3d 924. 

N.Yr-StatB V. Avco Financial Serriee of New Y«k 
IhC, 406 N.E2d 1075, 50 N.YJd 383, 429 N.Y. 

SJ41S1- 

BOt miGOBldOWdllC 

UA-Stanley A. Klopm Inc v. John Deere Co, D.C 
Pa., 310 FAipp. 807, affiL, CA, 676 FAl 688. 

Matter of Rk* Mldiadt Ford, Inc., BkneyJlL, 7 
BJL 763. 

La.—OaDeat v. Womack. App. 1 dr, 415 So.2d 361 
Maa.-Zapariia v. Dniiy Mart, Inc, 408 N.E2d 137a 
381 Mam. 284. 

Maot-nAUAatea Lcaamg Cc v. Top Hat Lounge Inc, 
649P.2d 125a 

Spedd Mnrtliv Of idherioa eontneto 

GaL.-Holmei v. Chy of Loa Angdes, 172 GaLRptr. 
589, 117 CA.3d 211 app. dBm. 102 SXl 376,434 
UA 8H 70 LBdJd 199. 

Qowtiai of hnr 

UB^-PhOlipa Machinery Oc v. LeUmid, Inc, aC 
Old, 494 FAipp. 318-Camerio v. Howard John- 
ion Co, D.CPa, 345 FAit^. 393. affiL in part, 
vac fat part oa otL grds, CA, 710 FJd 987. 


N.Y.—Shuster v. Fuit Nat Mcoetiry Corp., 450 N.Y. 

S.2d 711,113 Misc2d 1058. 

Obpulty in barggining power not foimd 
Ind-Aift ft Edwaidc Inc V. Huber. Hunt ft Nichob, 
Inc, A]^ 1 Dist, 458 NE.2d 291. 
UnconacTOBahHity doctrine portkalarly eppUca* 
ble where inodeqate represatiticm 
N.Y.-Peniiiae v. Pennise. 466 N.YA2d 631, 120 
Miic2d781 

page 

49.7L U.S.—Wed Pobit-Pepperdl, Inc v. Bradihaw, 
D.CAla, 377 FSupp. 154-Johnsan v. Mobil Oil 
Corp. D.CMieh, 41S ESupp. 264. 

Del-Wife. E T. L V. Husbend, H. A. L, Ch., 287 
AAl 413, affiL 336 A.2d21A 
NGdL—Reed v. Kaydon Engineering Corp., 196 
N.WAi 487, 38 MiduApp. 353. 

N.Y.—Rowe V. Great Atlantic ft Fac Tea Co, Inc., 
385 NEAL 566,46 N.YA1 61 412 N.YA2d 827. 
Ohio—Centnl Ohio Co-op. Milk Producers, Inc v. 

Rowland, 281 N.E2d 41 29 Ohio Appld 236. 
Or.—Marquam Inv. Cwp. v. Beers, 61S,P.2d 1064, 47 
OrApp. 711. 

Utah-In re Hansen, 586 Pld 413. 

WasL-ChristUnien Bros., Inc v. State, 386 P.2d 84a 
90 Ws3h.2d 871 

PnrpQK of doctrine of mconiehNiabflity 
U.S.-Leasing Service Corp. v. Bnefie. D.C.N.Y.. 545 
ESupp. 362. 

Kan.—Atkinson v. Oridn Exterminating Cc, Inc, 623 
P.2d 303,3 KBaApp.2d 739, affil and remd., Sup, 
634 P.2d 1071, 230 Kan. 277. 

Unconsdonability is the doctrine un¬ 
der which courts may deny enforce¬ 
ment of contracts because of procedur¬ 
al abuses arising out of the contract 
formation process, or substantive 
abuses relating to terms; procedural 
abuses include deceptive practices and 
refusal to bargain over the terms of 
the cont3:act, while substantive abuses 
indude terms which violate the reason¬ 
able expectations of the pai^es or in¬ 
volve gross disparities in price.^-’’* 

49.711. UA-Cnnerlo V. Howard JduMon Co, D.C. 
Pc, 545 ESupp., 395, affd. in part, tevd. in part 
on cth. grds, CA., 710 FSd 987, 

49.72. N.Y.-Arthnr Young ft Ca v. Ixong, 383 
N.YA2d 618, 53 AJ>A1 519, app. diam. 359 
N.E2d 435, 40 NYAd 984, 390 N.YA2d 927. 
Bfaidiiig agreemeat intended 
WasL-Brem-Rock, Inc v. Wanmek, 624 P.2d 22a 28 
WasLApp. 483. 

49.74. Q r omi i lance i exiattiig at time rf mah- 
ing contnet detenntnatiTe 
Or.-Ridianiwn v. Fiddt, 527 PSd 708,270 Or. 368. 

A contract to make a contract is a 
contracL^'^ 

49.77a Iowi-Shrivwv.Cook,127N.W.2dl01236 
lowt27L 

Mich.—Opdyke Inv. Cc v. Norris Gt»n Co, 320 
N.W.2d836.413 Micfa.3S4. 

49.78. La^LinoolnBmeh Cotp. V. Baud of Com’n 
ofOriaBiiLeveeE»it,App,193Sa2d 367,appli- 
orioD dea 196 SoAl 803.250 Lc 489. 

§ 2. Particular Kinds of Contracts 
Defined and Distinguished 

50. Oc-Qaaiic Reatoctfkmi, Inc v. Bean, 272 
SE2d 557, 155 GcApp. 694, 

loww-Bihhm Fbbrim of Iowa, Inc V. RetaU Inve^ 
CDrpH 266N.WA121 

La^-Swetman v. Gence, ^ip, 349 Sold 977, writ 
den. Sup, 351 Sa2d 171. 


CONTRACTS §3 

PagaSSt 

N.H.-A1 Saueier ft Son. Inc v. MeVetty, 223 A.2d 
52a 107 N.H. 419. 

ND.—Gate Oty Sav. and Loan Am’n v. Intematkaal 
Busmen Machines Oorp., 213 N.W.2d 888. 

§ 3. -Express Contracts 

page 552 

53. D.C.—Ruhudson v. J. C Flood Go, D-CApp,, 
190 Aid 259-Yaauitt v. Miller, App., 399 A.2d 
68. ^ 

Idaho-Onntinental Fbreit Prodods. Inc v. Chaadler 
Supply Ca, 518 Pld 1201, 95 Idaho 739. 

DL—Gill Custom House, Inc v. Gaslight Qub, Inc, 
330 NE2d 559, 28 inApp.3d 1066. 
towa-Guldbog V. GieenfleU, 146 NWld 298, 259 
Iowa 873. 

Nri).—Clark ft Eneneii. Hamenky, Schlaebitx, Bur- 
rnogls ft Thomsen, Inc V. Sdiinunel Hoteb Corp., 
235 N.Wld 87a 194 Neb. 8ia 
NJ.-Ki»lowski V. Kozlowiki, 395 Aid 913,164 NJ. 

Super. 162, affd. 403 Aid 902, 80 NJ. 378. 

Pa.—Frey v. McLaughlin, 10 LdMnon 235. 

S.D.-Mahan v. Mahan, 121 N.Wld 367, 80 S.D. 211. 

Eqreas praalie or a geeaMsit does not ipso &cto 
create express cootnet 

Ga.—Brown v. Home Sec Corp, 126 SE2d 439, 106 
Ga.App. 147-Cieadve Service, Inc v. Spears 
Const. Co, 202 SEld 581, 130 OaApp. 145. 

Other definitioBf 

(1) lowa-Usgaard v. Silver Crest Odf aub, 127 
N.W.2d 636, 256 Iowa 453. 

Nev.-Smilh v. Rorion Corp, 541 P.2d 663, 91 Nev. 

666l 

(4) Further deftnitkos. 

Tenn.—V. L Nicliolson Ca v. Ttanacon Inv. and H- 
nancy Ltd., Inc, 593 S.W.2d 474. 
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583. Miui.—Capital Warriumse Ca v. McOfll-War- 
ner-Fanham Ca, 149 NWld 31,276 Mina 108. 
WaalL-Flunibing Shafv Inc v. Phts. 408 Pld 382, 67 
WasAZd S14-Jolinson v. Whitman, 463 Pld 207, 

I Waab-App. 540. 

59. CaL—Bkustein v. Burton, 88 CaI.Rptr. 319, 9 
CA.3d 161. 

EI.-^. Koury Sted Erecton, Inc of Mass. v. Saih-Vd 
CoocnteCorp^ 387 A.2d 694, 120 EL 36a 
Utah-Fbwler v. Taylor, 554 P.2d 205. 

60. UA-Kirk V. UA, CA.Okl, 431 Fid 69a cert 
dea 92 S.a 2059,406 U.S. 963, 32 LEd.2d SStt 

Van Renasdaer v. Goienl Motors Corp. D.C 
Mich, 223 ESupp. 323, affd, CA., 324 F.2d 354, 
cert. den. 84 aa I64a 377 UA 959, 12 LEdld 
502. reh. dea 85 ACt. 26,379 UA 874,13 LBdld 
82. and 85 AQ. 435,379 UA 931,13 LEdld 349. 
Ala—Broyles v. Brown Engmeering Co, 131 Sa2d 767, 
275 Ah. 35. 

CaL—Kurian v. Qriunibia Broadcaiting ^item, 236 
Pld 962,40 C2d 799u.Yoimgnian v. Nevada Irr. 
Diit, 74 CaLRptr. 39A 70 C2d 24a 449 Pld 461 
Mina-^alahs v. Bahfn. 117 NWld 2a 263 Mm 
267. , 

Tea—Haws ft Garrett Oenenl Contractois, Inc v. 

Goibett Bna Wdding Ca. 480 AWld 607. 
Wash.—numbing ffiiop, Ina v. Pitta, 408 P.2d 382, 67 
Washld314. 

page954 

6t UA-CJA.cltedlBSadisv.Contiiieay OilCo, 
454 FAupp. 614, 619. 

62. CaL—Mulder v. Mendo Wood Fmducts, Inc, 37 
CaLRptr. 479. 223 CA.ld 619, cert den. 85 ACL 
83, 379 UA 844. 13 LEd2d 3a 

63. Ma—Kodier Zkti Sausage Ca of Chicago v. 
Roodmant. Inc, App, 442 AWld 343. 

NJD.—Bhmaick Hoqiital Am’n v. Burleigh Camty. 
146 NW.2d 887-Stait Ooamy v. State, 160 
NWld 101. 

SiiBilar Uatemeat 

(ZJOthen. 
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§3 CONTRACTS 

Pme 554 

CiL—Yoongmin v. Nevada Irr. DsL, 74 Cal.Rptr. 398, 
70 C2d 24a 449 P.2d 461 

N.O.—Bomarek Ho^ntal An'n v. Buleigli County, 
146 N.W.2d 887. 

64; U.S.-Kiifc V. U.S., CA.OkL. 431 F.2d 690. cat. 

den. 92S.a 2039, 406 U.S. 963, 32 LEd2d 330; 
Pa.—Frey v. McLaughbo, 10 Lebanon 233. 

605. PreflMoea'aiMeaceof«leneat(rfai 9 «e* 


NJ/-Allied Fmandal Corp. v, Sted Panel Sales Corp., 
203 A.2d 904; 86 NJ.Siiper. 63. 

§ 4. -Implied Contracts Gener¬ 

ally 

Library Rderences 
Corbin on Contracts, §§ 17, 18. 
Implied and Constructive Con¬ 
tracts «=»1,10. 

pave 555 

65. U.S.-CJ,S. died la Dunn V. Fhoeniz Village, 
Inc., aCAifc., 213 FSnpp. 936, 949. 

AbL—Oreen v. Hospital Bldg. Authority of Qty of 
BeHcmer, 318 So.2d 701, 294 Ala. 467. 

Fh;—Oioeola Farms Co. v. Wilder ftoi. Farms, Inc., 
App., 364 So.2d 43. 

O.C-Welt V. Koduing Co., D-CJII., 482 RSupp. 437. 

IIl.-^aitolo V. Skaggs Const. Oa, Inc., 323 N.E.2d 
123, 23 nUppJd 117. 

NJ3.-CJJS. dtad in Gate aty Sav. and Loan Asa'n v. 
Interoatiaoal Boemesa Machines Coip., 213 
N.W.2d 888, 892-CJJS. dted la Beck v. Lind, 
233 N.W. 239, 230 

SD.—Dioriton v. Cedric Sanders Ca, 123 N.W.2d 496, 
80S.D.426. 

Tenn.-Paschairs, Inc. v. Doziff, 407 S.W.2d 130, 219 
Tenn. 43. 

655. CaL-^Arcade County Water Dist. v. Arcade 
Fire Did., 83 CaLRptr. 737, 6 CA.3d 231 

Idaho-Beatian v. Oaflbtd, 363 PJd 48,98 Idaho 324. 

65.10. 115—Board of Sqr'n ot Faitfin County, Vir¬ 
ginia V. U5.. D.C.Va., 408 RSvpp. 336, dism. 
CA., 331 FJd 303, two cases. 

Atlc—Downtowner Corp. v. Commonwealth Securities 
Corp., 419 S.WJd 12a 243 Aifc. 121 

Cal^-Mnlder v. Mendo Wood Products Inc., 37 CaL 
Rptr. 479, 223 (lA.2d 619, cert. den. 83 S.CL 83, 
379 U5. 844, 13 LEd.2d 3a 

DXl-Ridiaidson v. J. C Flood Go., Aj^ 190 A.2d 
259. 

Oa^^lothstein v. Mirvis A Fox, Inc., 270 S.E2d 301, 
133 OaJ^ 79. 

Ndx-Alward v. United Mineral Products Co., 230 
N.W2d 623, 197 Neb. 638. 

NJ.-Kozlowski V. Kozlowski, 393 A.2d 913, 164 NJ. 
Super. 162, affiL 403 A.2d 902, 80 NJ. 378. 

NJ3.-Zirnhdt v. Ransom County, 137 N.W2d 783. 

PL-EUas V. Bits, 237 AJd 213,428 Pa. 139. 

SJ3^-Cdby v. Costdlo, 232 N.W.2d 81, 89 S.D. 217. 

DMitgahhod from oq^ram m bapUed in fimt 

N.Y.—Matter of Proceeding for Support under Artide 4 
of Family Qwrt Act, 396 N.Y5.2d S7a 93 MbcJd 
887. 

66. Aria.—CJJSL dted In White v. Sqrerior Court In 
A For County of Phna. 344 PJd 262, 666, 23 
AritApp; 438. 

67. U5v-CJ& died in Larson Const v. Oi^ 
AntomobOe Ins. Co., CA.Or., 430 F2i 1193, 
1197 

N.Y.—Tibbetts Contiacdng Corp. v. 0. A E Oontraet- 
ing Co., 231 N.Y.S.2d 723.21 A.DJd 913, rovd. on 
otL gRls. 206 NJE.2d 34a 15 N.Y.2d 324; 258 
N.Y5.2d 400-Adtms A Ca Real Estate v. E A 
E Super Maikda, Ina, 274 N.YE2d 776, 26 
AJ)Jd 363. 

NJ).—CJ5. died h Gate Gty Sav. and Loan Ass^ v. 
International BtniiieM Madunes Gotp., 213 
N.WJd 888, 891 


Term.—Piachall’s. Inc. v. Dozier. 407 S.WJd 13a 219 
Tenn. 43. 
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68. U.S.—U5 for Use of J. C Schaefer Elec.. Inc. v. 
0. Frank Hdnz Caat Co, D.CID., 300 F5upp. 
396. 

685. U5.-U5 for Uie of Altman y. Young Lumber 
Cb, D.CEC, 376 F5upp. 129a 

Ala.-Hon>e v. Patton, 287 Sa2d 824, 291 Ala. 701. 

Ariz.—Arizona Bd. of Repots v. Arizona York Refhg- 
eratkn Co, 563 P.2d 318.113 Anz. 338. 

Fla.—Rice v. Fist Fdlenl Sav. A Loan Ais’n of Lake 
County, App., 207 Sa2d 21 

IIL—Fuat Nat Bank of Lincolnwood v. Glenn, 270 
NE2d493. 132 IlUpp.2d 321 

Iowa—Ringlaiid-Johiison-Crowley Co. v. Fuat Central 
Service Corp., 235 N.WJd 149. 

Ma—Kosher Zion Sausage Ca of Chicago v. Rood- 
man's. Inc, App., 442 S.W.2d 343. 

Wk-Genenl Split Corp. v. P A V Atlas Coip, 280 
N.W.2d 765, 91 Wu.2d 119. 

Similar defloitkns 

(3) U.S.—Western Contracting Corp. v. Sooner 

Const. Ca. D.COId, 236 RSupp. 163. 

Cil.—Yovngman v. Nevada Iir. Dist, 74 CaLRptr. 398, 
70 C2d 24a 449 F Jd 461 

DeU-Doraey v. Stale ex rd. Mulrine, 301 A.2d 316. 

Oa.—Fonda Cmp. v. Southern ^mnkler Co, Inc., 241 
S.E2d 236, 144 Gaj^pp. 287. 

Idaho—Clements v. Jungert, 408 P.2d 8ia 90 Idaho 
143. 

N.D.-Schack v. Ocker Int Corp, 248 N.W.2d 786. 

Arises OBt of Justice and Mr dealing between 
CMtracting parties 

Ala.—Brpyles v Brown Engineering Ca, 151 Sa2d 767, 
275 Ala. 35. 

Derived fimn presnmed IntentkM of patties 

Ari.-Steed v. Busby, 393 S.W.2d 34, 268 Aik. I. 

69. UE—Bane v. Gty of Columbia. D.CS.C, 480 
F5UPP.34. 

Anz.—Swingle v. Myerson, 509 P.2d 738, 19 Ariz.App. 
607. 

Ga.-Unooh Luid Ca v. Palfery, 203 S.E2d 397, 130 
GaJkpp,407. 

La.—Alena v. Pacacda A^ 4 Gr, 410 Sa2d 867. 

N.C-Snyder v. Freeman, 266 SE.2d 593, 300 N.C 
204. 

Tex.—Wright Hydraulics, Ina v. Womack Mach. Sup¬ 
ply Co, GvApp, 482 S.W.2d 34. 

Implied iHimise 

(3) Other matien. 

UE-CanedHer v. Federated Dept Stores, CA-CaL, 
672 F.2d 1312, cert dea 103 S.Q. 131, 439 UE 
859, 74 LEdJd 113. 

Or.-Spitziiasb v. Pint Nat Bank of Or, 325 P.2d 1318, 
269 Or. 676. 

695. Midi.—Taggie v. Department of Natural Re¬ 
sources, 276 N.WJd 485, 87 MkEApp. 732. 

Neb^-Mclntoah v. Bonhers, 266 N.WJd 20a 201 
Neb.3i 

70. UE-Bertotv. School Dist Nal, Albany Coun¬ 
ty, Wyoming, CJLWya, 322 FJd 1171, app. after 
lemand 613 F.2d 245. 

IlL-Beatiioe Foods Ca v. Galhiher, 197 N.E2d 274, 
47 nLApp.2d 9. 

Iowa-GuIdbei| v. Greenfield, 146 N.W Jd 298, 259 
Iowa 873. 

La.—BBibins A Rice Electrodca, Inc. v. Service Mach. 
A Shipbuilding Corp, App, 368 So.2d 194. 

Nev.-Smitb v. Jlecrion Coip;, 541 PJd 663, 91 Nev. 

666 . 

NJL-Hatriion v. Watson, 363 AJd 204, 116 NJi 

5ia 

NJ).—Bamardi Hos]^ Aai’n v. Build^ County, 
146 N.WJd 887. 

Waah^-Plumfaing Shop, Ina v. Pitts, 408 PJd 382, 67 
Waah.2d 514. 


Contractual relation not establisbed 

(3) Other instances. 

N.C—Nationwide Mut. Ins. Co. v. Chantos, 238 S.E2d 
397, 293 N.C. 431, app. after remkrid 258 S.E2d 
334, 298 N C. 246. 
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7L ND.—Brnhdt v. Rantcm County, 137 N.W.2d 
785. 

72. Ma-CJE qaoted in Shepard v. Click, App.. 
404 S.W.2d 441, 443. 

N.R—Kane v. New HampaUre State Liquor Commis- 
iion, 393 A2d 555, 118 NJI. 706. 

N.M.-Trn illo V. Chavet 417 P.2d 893, 76 N.M. 703. 

Tex.—CJE dted In Fint Pasadena State Bank v. 
Marquette, avj\pp, 423 S.W.2d 43a 453, err. ref. 
no rev. err. 

74 UE—Croaby v. Paul Hardeman, Ina, CA.Aric., 
414 FJd 1. 

In re Washington Medical Center, Inc, Bcrtcy. 
D.C, 10 EE 616. 

Ala.-CJE dted in Broyles v. Brown Engineeriiig Ca. 
131 So 2d 767, 770, 275 Ala. 35. 

Alaska—Martens v. Metzgar, 324 P.2d 666, app. after 
remand 591 P.2d 541. 

Conn.-aiem-Troaix Laboratories, Ina v. Solocast Ca, 
CirA,D, 258 A.2d 110, 5 ConiLGr. 533—Derr v. 
Moody. GrAD, 261 A2d 29a 5 Conii.Clr. 718. 

Idaho—Contmental Forest Products, Ina v. Chandler 
Supply Ca, 518 P.2d 1201, 95 Idaho 739. 

IIL—Gashte Illinois, Ina v. Northern Dlinoia Gas Ca, 
362 N E2d 725, 6 IlLDea 90, 46 nLApp.3d 917- 
CJE dtad ii Prey v. Bdleville News-Democrat, 
Ina, 381 N.E2d 70S. TOi, 21 IlLDea 378, 64 
11LAn>-3d 495—Arthur RttUofr A Ca v. Drovers 
Nat. Bank of Chicago, 400 N.E2d 614, 36 IlLDea 
194, 80 nLApp.3d 867. 

ImL-^&Queeiwy v. Glenn, App., 400 N.E2d 806, cert, 
dea 101 S.a 943, 449 UE 1125,67 LEd.2d 111 

La.—V-8 Taxi Cab Service, Inc v. Hayes, App., 322 
Sa2d441 

Mich.-Erickaon v. Gooddl Oil Ca, ISO N.W.Zd 798, 
384 Mich. 207. 

Rcdinger v. Standaid Oil Ca, 148 N.W.2d 225,6 
Mich.App. 74. 

Ma-CJE dted la Cross v. Crabtree; 364 S.WJd 61. 
65. 

MoaL-McNnIty v. Bewley Corp., 596 P.2d 474, 182 
McnL 260. 

Neb.—Clark A Eneraen, Hameidcy, Sdilaebitz, Bur¬ 
roughs A Tlumisen, Ina v. Schimmd Holds Coip., 
235 N.W.2d 87a W Neb. 810. 

N.H.—Morgenroth A Associates, Ina v. Town of Til¬ 
ton, 431 A.2d 770, 121 N.H. 311. 

N.Y.^emzuia v. Jemzuia, 330 N.E2d 414,36 N.YJd 
496, 369 N.yE2d 400. 

Cresft Chimney Geanuig Co. v AhJ Ezer Gcmgre- 
gation, 310 N.Y.S.2d 217, 62 Misa2d 1040~Mi- 
chaels v. Tioga Coonty, 306 N.YE2d 579, 61 
Miia2d 603. 

N.C-CJE quoted In Snyder v. Fieeman, 266 S.E2d 
393, 602, 300 N.C. 204. 

N.D—Bbnurck Hospital Ass’n v. Buiidgh County, 
146 N W.2d 887-CJE cited in Stark County v. 
State, 160 N.WJd 101, 106. 

Pa.—WeUerabacber v. Fttsburgh Brewing Co, 218 
A.2d 806, 421 Pa. 118. 

Aimour Rentals, Ina v. General State Authority, 
287 A.2d 862, 4 FaCmwlth. 317. 

Pollock Industries, Ina v. General Sted Castings 
Coip., 33 D. A C.2d 383, 51 DeLCa 353, afld. 201 
AJd 606, 203 PaEuper 433-PDlloek Induitries, 
Inc, v. General Sted Castings Coip., 31 Dd.Ga 
355. 

EL-CJE qmited at length In Bailqy v. West, 249 
AJd 414, 416, lOS El. 61. 

Tea—CJE dted in Haws A Garrett General Contno- 
ton, Ina v. Ooibett Bros. Wdding Ca, 480 EW.2d 
607.609. 

GJE dted ln*Flist Pasadena State Bank v. 
Marquette, GvJkpp., 425 S.W Jd 4Sa 435, err. lef. 
no rev. err. 
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Wuh.—Induitriil Eleetrie-Setttle, Inc. v. Bosko, 410 
F.2d la 67 WBilL2d 783. 

Aihwell-Twiit Co. v. Brake. 536 PJd 686, 13 
WaslLApp. 641. 

Wis.-4tniiier v. City of Hayward, 203 N.W.2d 871,37 
Wis.2d 302. 

(2) NJ.—Power-Matici, Inc. v. Ligotti, 191 AJd 
«3, 79 N J.Super. 294. 

(4) Mich.-Tuitin Elevator & Lumber Co. v. Ryno, 
129 N.W.2d 409, 373 Mich. 321 

(5) UA—Firehan v. Diaaond Nat Corp, CA.Q1, 
345 F.2d 269. 

Qdonial MetA Ca v. U.Sl, 494 F.2d 1355, 204 
aa32a 

In re D. Fiederioo Co., Ino, Bkitcyldan, 8 ER. 

888 . 

Cal^-Diviaon of Labor Law Enforeemeirt v. .Tianipa- 
dfic Tiansp. Co., 137 CaLRptr. 855, 69 CAJd 
268. 

Del—Credtton' Committee oi Enex Builden, Inc. v. 

Fannen Bank, 251 A.2d 546. 

D.C—Ooomgaiden v. Coyer, CA., 479 F.2d 201, 156 
UEAppJD.C 109. 

HL—O^eil and Santa daiii. Ltd. v. Xtra Value Im- 
forts, Inc., 365 N.Eil 316, 8 IlLDec. 78. 31 
llLApp.3d 11. 

1a—P odra Bldg. Materiali. Inc. v. Hogan, App.^ 244 
SoJd61 

MidL—WaiKn v. lune't Mobile Home Village k Sales, 
Incn 239 N.W.2d 380,66 MichApp. 386. 
Ma-Bennett v. Adams, App., 362 S.W.2d 277-Stan- 
daid Monurocnt Co. v. Mount Hope Cemetery k 
Mansoleiim Co.. App., 369 S.WJd 876. 

NJr—Dedtoviek v. Pondo, 187 AJd 610,78 NJ&iper. 
81 

N.M.->Segiin V. Mdycoip., Inc., 636 P.2d 284, 97 
N.M. 13. 

N.Y,-In re Barnes' Estate, 237 N.YE2d 183, 37 
Miac.2d 833-Qiinky v. Omaky. 242 N.Y.S.2d 
406, 39 Misc.2d 1083. 

Pa.—Birchwood Lakes Community Ats’n, Inc. v. Oom< 
is, 442 AJd 304,296 Pa.Super 77. 

SJ)r-Mahan v. Mahan, 121 N.W.2d 367, 80 SJ>. 211. 

S«rrtcei 

(3) Other statements. 

D.C—a G. Smithy Co. v. Washington Medicsi Cen¬ 
ter, Inc., App,. 374 AJd 891. . 

Acceptaaee of benefits does not raise implied ooo- 
traet 

Ky^Boud of Ed. of Floyd County v. Hall, 333 S.W.2d 
194, 

TeL—Thomason v. Freberg, GvApp., 588 $.W.2d 821. 
fin a lbr i lug hfarfltl 

EL-MeDamel v. SflvemaQ, 346 NJE2d 382. 37 ID. 
App.3d 884, 

IhMcr statote fnnUH aecvtanee of benefits is 
consent to obUgatlans arialiv ftera tt contraid impD^ 

EKtiesnlts. 

OkL-Wattie Wolfe Co. v. Superior Contiactan. loc., 
417 P2d 302. 
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75. Ui^UEforUseofJ. CSdiaefcrEIec.Iiic.v. 
0. Ftank Hefau CoosL Go,, IXCnL, 300 F.S«pp. 
396. 

Ala.—Broyles v. Brown Engineerittg Co., 151 So2d 767, 
275 Ala. 35—Water Works and Sanitaiy Sewer Bd. 
of City of Montgomery v. Norman, 208 SoJd 788, 
282 Ala. 71. 

Ait-Stoed V. Busby, 593 EWJd 34, 268 Ark. 1. 
TeL-Charks v. Charies. CivApp., 478 &W.2d 133, 
err. ref. no rev. err. 

Tkie contract 

UE-to re D. Federico Co,, Inc., BkrtoyJdass, 8 ER. 

888 . 

7E UE—Crosby v. Fud Hardeman, Int, CAAit, 
414 F.2d 1. 

WDaoihRidi v. Don Amt Asaodatea. Inc., D.C 
N.Y.,S24FEipp. 1226. 


Ala.—Water Works and Senitary Sewer Bd. of City of 
Montgomery v. Norman, 208 So.2d 788, 282 Ala. 
41. 

Alaska-Martens v. Metsgar, 524 P.2d 666, app. after 
remand 591 P.2d 341. 

Fla.—State Farm Mut. Auto. Ins. Co. v. Universal 
Atlas Cement Co,, App. 1 Diet.. 406 So.2d 1184. 

Iiid.-Oyer Const. Co. v. Elias Const Ca, 287 N.E2d 
262, 153 IndApp. 304. 

RI^-Bailey v. West 249 A2d 414, 105 EL 61. 

WE-Mitter of Stnmsted's Estate, 299 N.W.2d 226, 
99 Wk2d 136, 20 A.LE 4th 85. 
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76E. N.Y.—European Ameriean Bank v. Cain, 436 
N.YE2d 318, 79 AJ)Ai 158. 

N.D.-6ismarek Ho^dtal Aia’n v. Boridth County, 
146 N.WJd 887. 

EL-^ley v. West 249 AJd 414,105 RJ. 61. 

Tex—Farley v. Oaik Equapment Co., Civ.App., 484 
S.W.2d 142, err. ref. no rev. err. 

Wash.—DevK v. Niagara MidL Ca, 381 P.2d 1344,90 
WaslL2d3t2. 

76.10. UE-Kirit V. U.E CA.Okt, 431 F.2d 69a 
cert den 92 Ea 2059,406 UE 963, 32 LEd.2d 
3sa 

SomaU Devdopment Bank v. UE,'308 F.2d 817, 
205 Q.a. 741. 

Ky.-SEG Emp Credit Unioa v. Scott App., 554 
iW2d401 

N.Y.-New York Tel. Ca v. Teichner. 329 N.YE2d 
689,69 Miae.2d 135. 

77. Express erntraet 

Ky.—First See. Nat Bank k Trust Ca of Lexmgton v. 
Merriman, 440 EW.2d 256. 

7E U.E—Austin Power, Ina v. Insulation Services, 
Inc., D.CTex„ 467 FSupp. HE 

N.C—Beck Distributing Corp. v. Imported Paris, Inc, 
173 SE2d 41. 7 RCApp, 483. 


(2) Other nutters. 

Ark.—Jones v. Donovan, 426 EW.2d 39a 244 ArL 
474. 

Tex.—Bums v. Oonzatet Gv.App, 506 EW.2d 661, 
err. ref. no rev. err. 

79. U E-Gay v. UE, ttO. 336 F.2d 516, 174 
aa 42a oert. den. 87 ECt 202, 385 UE 898. 
17 LEd.2d 130. 

NeE-Woods v. Woodt 129 N.WJd 519, 177 Neb. 
542. 

Tmt-Wkdiita Const Ca v. Pn^ress Petroleum Prod¬ 
uct CivApp, 412 EW,2d 70. 

79E lowa-Usgaaid v. Silver Crest Golf aub, 127 
N.W.2d 636, 256 Iowa 453. 

80. UE-Ottlf Trading Ca v. Creole Supply, 
CAJ4.Y, 596 F.2d 315. 

Ind.—SOvetthorne v. King, 385 N.E.2d 473, 179 Ind. 
App. 3ia 

Ll—G ovemor GaibonK Apartmeota, Ina v. Attakto, 
235 Sa2d 374, 236 U 21E 

Maas.-UOoniii. Ina v. Hart 246 N.E2d 446, 355 
Mass. 58a 

Mich.-Keya v. Sdurer 165 N.WJd 498, 14 Mich. 
App. 68. 

Mina—Betgstedt Wahlberg, Berquist Associates, Ina 
V. Rothdiild, 225 N.W.2d 261, 302 Mhm. 47E 

NJiL-C4E qpMted at langih b MinhiD-Banoit Ina 
(NSL) V. Mine Supidy, Ina (NSL), 394 P.2d 149, 
151,74 NJit 387. 

N.Y.—Tomidns Lakes Estates Am’n v. Spebman. 273 
N.YE2d 457, 31 Miac.2d 4S8. 

N.D^my Haimon Moton, Ina v. Heth, 316 N.WJd 
324. 

ExpectadoB paynsat 

(6) Other matters. 

UE—Stevens v. Contlnaital Om Co, CAhfidh, 308 
FJd lOa cert dea 83 Ea 1702.374 UE 8ia 10 
LEd.2dl03A 

D.C.—ffoorngudeu v. Coyer. CA, 479 F.2d Ml, 156 
UEAppD.C 109. 
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Claim hdd to rest on contract implied la bet 
Mas.—Bloom v. Slater. 384 N.E2d 1251. 7 MasiApp. 
846. 

Orcamstances insnCRctait 6) raise im^ 
tract 

Alaska-Marteid v. Metzgar, 524 P.2d 666, aj^ after 
renuud 591 P.2d 541. 

Cona-Brigbenti v. New Britain Shirt CotpL, 336 AJd 
181, 167 Cona 403. 

Dd.—Creditors' Committee of Eskx BuDders, Ina v. 

Farmas Bank. 231 A.2d 546. 

Fk.—Rice v. First Federal Sav. k Loan Ass'n of Lake 
county, App, 207 SoOd 22. 

Or.—Kamin v. Kuhaau, 374 P.2d 911 

Neceaaary impUcatfan 

UE—Oitard Bank v. John Hancock Mut Life Ins. Co, 
D.CPa. 524 FSupp. 884, affd.. CA, 688 F.2d 

82 a 

Pa—Wdlersbacher v. Pittsburgh Brewing Co, 218 
A2d 806.421 Pa HE 

Maintmiaiice dmxtat ia private commmdty 

N Y.-^tdiogue Properties, Ina v. GriDa 283 N.Y. 

E2d S6a 54 MHa2d 863. 

Matter of dlscretiOD 

lx—Pooler Bldg. Materials, Ina v. Hogaa App., 244 
Sa2d62. 

Implied prunise to pay vriure boieftts not mn* 
tiial 

Wash.-Richirds v. Pacific Nat Bank of Washmgua 
519P.2d 272. 10 WashApp. 541 
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81. Conn.—Chem-Tronix Laboratories, Ina v, Solo- 
cast Co. arA.D, 258 A2d na 5 ConaOr. 333. 

Ind-Silverthorne v. King, 385 N.E2d 473, 179 Ind. 
App. 3ia 

8t5. UE—Osborn v, Boring Airplane Co, CA. 
Wash, 309 FJd 99. 

Term.—Trevders Ins. Co. v. Williams, 341 EWld 587. 

82. U.E-UEforUseofJ.CSd«efaEtoa,Inav. 
0. Ftonk Hehtt Const Ca, D-CBL, 300 FSupp. 
396. 

Cndnet 

OL—Mhuiear v. Ton, 72 CaLRptr. 287, 266 CAJd 
495-BIaastein v. Burton, 88 CdEptr. 319, 9 
CAJd 161. 

Ix—Swetman v. Oeraoe, App, 349 Sa2d 977, writ 
den, Suo. 331 Sa2d 171. 

Mieh^Keyes v. Scharer, 163 N.W.2d 49E 14 Mldt 
App. 6E 

Wk—Geliibrab Wine Ass'n v. Wiseonsm Li^ Ca 
of Oshkosh, 121 N.W.2d 30E M Wis.2d HE 

SOoice 

Ix-Horaing Authority of Gty of AbbevDIe v. Hdiert 
App.. 387 Sa2d 693, writ ref. Sup, 394 Sa2d 275, 
writ not considered 396 Sa2d 881 
83E U.S.-CJE dtod b US. for Use of J. C 
Schaefer Elea Ina v. 0. Frenk Hdnz Const Co, 
D.CtU, 300 FEtpp. 396, 399. 

Matter of Borne Owmical Ca, Inc., Bkitqr.NJ, 
16 EE 514, 

hCnn.— Beigstedt Wahlberg, Berquist Assoebus. Ina 
V. Rothchild, 225 N.W.2d 261, 302 Mhm. 47E 
N.Y.—Fatchogue Propertia, Ina v. GriDa 283 N.Y. 
Eld 56a 34 Misc.2d 863. 

Teit-Oray v. Kirkland, Gv-App, 550 EWJd 4ia err. 
ref. no rev. err. 

WulL-nlbhnsai v. Wbiiman. 463 P.2d 207, 1 Wash. 
App. 340-Aiiierican Linen Supply Ca v. Nuiang 
Home Bldg. Corp, 551 P.2d 103E 15 WsshApp. 
757. 

Single tianaactlon does not estabUsh cootae of 
dealing 

EC—TemptriM, Ina v. Dizw Fire & Cat Co, 127 
EE2d4,241EC5S. 

Ontom or coarse of eondnet 
NAL-Goidoa v. New Mexico Title Co, 421 P.2d 433, 
77 N.M. 217. 
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83J10. U.$.~(UjS. dted ii U.S. fix- Um of J. C 
Sdiaefisr Qox, Inc. t. 0. Frank Hemz Cbmt Ca, 
D.CnL, 300 P.Sapp. 396^ 399. 

IdliKK-Lawycn Titk Ca of Idaho v. Jacobs, App., 641 
P.2d 3Sa 102 Idaho 804. 

lam-^JnliiiK v. Dahmc^ 260 N.W.2d 413. 

M1II.-CJ& qfutad far Cooke v. Adun, 183 Sa2d 
925, 927. 

Tex.—Ony v. Kiridand, CivApp., 530 S.W 2d 410, err. 
rH BO rev. err. 

83J& Aik.-Davit v. Hue, 361 S.W.2d 321, 262 
Aik. 818. 

MIII.-CJS. 4 noM in Cooke v. Adamt, 183 $a2d 
923, 927. 
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85. N.Y.-McCullon V. McCuIloo, 410 N.y.S.2d 226, 
96Mitc.2d 962. 

85A DL—Kutzler v. Booth, 327 N.E2d 63. 27 Ill. 
Api>Jd768. 

86. U.Sj—V antage Point, Ine. v. Parker Bros, Inc., 
D.CN.Y.. 529 FAipp. 1204, aiH. CA, 697 F.2d 
301. 

Ah^Bioyles v. Brown Engineering Co, 131 SoTd 767, 
273 Ala. 33. 

NJ.-Jnemffling v. Ronaon Coip, 238 A.2d 133, 107 
NJ.Saper. 311, afU. 273 A.2d 739. 114 NJjSupa. 
221 . 

N.Y.—Ed u ca t ional Salea Proframa, Inc v. Dreyfin 
Cerp, 317 N.Y.S.2d 840^ 63 MueJd 412-New 
York m Ca V. Teichner, 329 N.Y.S.2d 689, 69 
MiK.2d 133. 

TeL-CJjS. dtad in Lewis V. Hm. CivApp., 409 
S.W.2d 946, 949. 

87. FU.—Caaul v. Univentty Atibletic Aae’n, iM>p.. 
200 8026 399. 

Ga.-City of Oaineiville v. Edwards, 143 S.E2d 715. 
112 OoApp. 672. 

N.Y.-Kelly v. Cohoes Housing Authority. 280 N.Y. 
SJd 230 27 AJ)Jd 463, aflcL 243 N.E2d 746, 23 
N.YJd692. 296N.Y.S.2d 139. 

88A Wasfa.-Plurnbing Shop, Ina V. Pitts, 408 P.2d 
382, 67 Waih.2d 31A 

89. Idwa-CJ,& quoted taWalzv.Buse^ 149 N.WJd 
149, 133, 260 Iowa 333. 

89 J. Ark.-Steed V. Biiaby, 393 EWJd 34, 268 Aii. 

1 . 

pi«e563 

89.10. Fla,—Rothman 'v. Gold Master Gorp, App, 
287 Sold 733, app. after remand 323 Sa2d 386. 

90. UA-J. C Pitman A Sons, ItK.v.U.S., 317 F.2d 
366^ 161 aa. 701-CJJS. qntad 4 le«h la 
Narva Hanii Const Cotp. v. United Stites, 374 
P.2d 308, 311, 216 aa 238. 

9L U.E-CJ.S. qwtnd at lingth la Aigonae Mfg 
Ca V. UE, 428 FJd 1241, 1253, 192 aa 649, 
op. lupp. 438 FJd 1373, 198 aa 238. 

OkL-T ft 8 Ittv. Ca v. Canty, 393 PJd 303. 

Other itatoKeati 

(3) Mita-Cooke v. Adams, 183 So.2d 923. 

(4) Finther stalemeniB. 

(B^Wittie Wolfe Ca v. Sopenor Contracton, Ina, 
417 P.2d 302. 

92. PrtHon oriAMMe irf deont of sgree- 

NJ.—Alfied Ffaundal Cotp. v. Sud Fsnel Saks Oorp., 
20SA.2d 904, 86NJ.Siiper.63. 

S3. Idwa-CJJS. qMtad in Flynn v. Midhigan-Wk- 
conan Pipdine Co, 161 N.W.2d 56. 64. 

SJ3^-Uaban v. Mahan, 121 N.WJd 367, 80 SJ>. 211. 

PI8»564 

94, UA-UJ,ferUie of J.C Schaefer Elea Ina V. 
a Rank Hefau Q»at Go, D.CI0, 300 F.Supp. 
396. 

DU-Beatcioe Foods Ca v. Oalligher. 197 N£2d 274, 
471ILApp.2d9. 

NJ^-GsOaao v. Osftwood Park Homes Cbrp,, 219 
AM 332, 91 NJ.Sttper. 105. 


95 U.S.-Gontinental Bank ft Trust Co. v. Amerkan 
Bonding Co., D.CMa. 462 FEupp. 123. afiinned 
m part tevd. in part on oth. gtdi CA, 60S F.2d 
1049, app after remand 630 F.2d 606, 

97. Ind.—CJA dtad in CoJetnan v. Chapman, 220 
N.E2d 283, 289, 139 IndApp. 383. 

Ma-CJJS. died in Bybee v. Dizoa App, 380 &W.2d 
539, 543. 

99. N.Y.—Ubbetls Contracting Corp. V. 0 ft E Con¬ 
tracting Cb, 206 N.E2d 34(k IS N.y.2d 324, 258 
N.Y5.2d 400 
Pn wiiditiH of materieit 

La-Beiley v. R.E Hddt Const. Ca, App, 203 Sa2d 
503. 

§ 5. -Existence of Express Con* 

tract Covering Same Subject 
Matter 

Library R^erent^s 
Implied and Constructive Con¬ 
tracts 'fisl, 10. 
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3. US.-DHney v. Pritrker, CA.in., 385 F.2d 372, 
app after remand 411 F.2d 688—Algonae Mfg. 
Ca V. UA, 428 FM 1241, 192 aa 649, op 
supp 438 FM 1373, 198 aO. 238-Swanson v. 
Levy, CA.CaL, 309 F.2d 859. 

CJA dted In U5. Sted Cbrp v. V.S., 336 F.2d 
921. 928, 210 aa 228. 

CJS. quoted in Dunn v. Phoenix VQlafa Inc., 
D.CArk, 213 F.Sopp 936. 949-American Cas. 
Ca of Reading, ^ v. Memorial Hospital Ass'll, 
D.CWk, 223 F.Suni. 339. 

Ala.-Huinphr^ v. Bowthung. Qv, 233 Sold 760, 47 
Ala.App 3l(L iffirmed 233 Sa2d 769, 287 Ak 
6oa 

CaL—Benton v. Hofmann Plnstering Ca, 24 OsLRptr. 
268, 207 CA.2d 61—Wal-Noon Corp v. HiU. 119 
Cal.Rptr. 646, 43 CA3d 60S. 

Coim.-Derr v. Moody, DrAD., 261 A2d 290, 3 
Conn.Cir. 718. 

D.C—Lulcher SA Ceiulose E Papel CUodoi, Parana, 
Brazil v. Inter-Amerkan Devdopnent Bank, D.C, 
233 FSupp 368, affe, CA. 382 F.2d 454, 127 
U.SAppO.C 238-Wdt V. Koehring Co, D.CIO., 
482 FSapp 437. 

Fla.—Variety Children’i Hospital, Ina v. ViglkUti, 
App, 383 Sa2d 1031 

Ga.-Johiisoa v. Walton, 223 S.E2d 33, 236 Ga. 673. 
Ind.—CJ jS. dted ie Engdbrecbt v. Property Devdi^ 
ers, Ina, 296 N.E2d 798, 801, 136 ImLApp 334. 
lowe-Sitzler v. Feck, 162 N.WJd 449-Welter v 
Heer, 181 N.WJd 134. 

hadi.-Caiiipbdl V. of Troy, 202 N.W.2d 547, 42 . 
MichAppS34. 

Neb.-Ryan v. Nebop 128 N.WJd 392. 177 Neb. 
130-Rflth V. Lieskp 201 N.W.2d 846 189 Neb. 
216 

N.Y,-New York Td. Ca v. Tdchner, 329 N.YS.2d 
689,69 Miie.2d 135. 

N.C-Cunpbell v. Biount, 210 EE2d 313, 24 N.C 
App 368. 

NJ).-CiJL dted ie aveher County Memoriel Heap 
Ais'n. V. Kartes, 343 N.WJd 781, 783. 
R.L-Mdian v. Oershkoii; 230 A2d 867, 102 EL 404. 
ED.—Duuston v. Cedric Sanders Go, 123 N.WJd 496 
80ED.«6 

TeL-Woodaid v. Southwest States, Inc, 384 EW.2d 
674, 

Fieeman v. Carroll, GvApp, 499 EW.2d 668, 
err, ref. no rev. err. 

Vt—Cass-Waner Cotp v. Brickman, 229 A2d 309; 
126 Vt 329. 

Showing nqditd for recoyety 
Ah.—Hendrix, Mohr ft Yardley, Ina v. Gty of 
D^ilme, 359 Sa2d 791 
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3i. UE— nr Federal Support Services, Ina v. U.E, 
531 F.2d 321 209 Ct-Q. 157. 

IIL—Bartolo v. Skaggi Cooat Ca, Ina, 323 N.E2d 
123, 25 IIl.App3d 117 

loww-Sadth v. Stowdl, 123 N.Wld 793, 236 Iowa 
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Inc, 608 P.2d 624 

Atfc.-Whitley V. Irwin, 463 EW2d 904 230 Arit 343. 
Reqntrites tor Hajost enridmMot 
Lc-^oimaon v. Hoqatal Affiliates Inteia, Inc, Appi 1 
Or., 416 S0L2d 207. 
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14J0. D.C-«oomgirden v. Coyer, CA, 479 FJd 
201, 156 UEAppJ3.C 109. 

Idaho—Oodtinental Forest Products, Inc v. Chandler 
Supply Co. 318 PJd 1201, 93 Idaho 739. 
NJ.-Ptnw-MitiGS, Inc v. Ligotti, 191 A2d 483, 79 
NJJSnper. 294 

*NJ>.-CJ5. died ia Sykettoo Tp. v. Wdli Gxmty, 
336 N.W.2d 134 144 

RX—Hutdis Realty, he. v. Town dNorth Provideace, 
397 A2d 894 121 EL 273. 

14J5. EUCJQS.cttadliRftBElecCa.Incv. 

Aiiico Conit Go, ho., 471 A2d 1331, 1333. 
15. IIL—Fltat Nat Bank d Lineoinwood v. Okmi, 
270 Ni2d 493, 132 IllApiL2d 321 
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NJ.-Callano v. Oakwood Park Homes CotpL, 219 
A2d 331 91 NJjnper. 103. 

155 Temi.-CJ5dtidliPa«diall’i,Incv.Dooer. 

407 S.W.2d 134 134^ 219 TemL 43. 

W.Vl-CJJS. etod in Dunlap v. Hinkh 317 SX.2d 
308, 311 

15.15. UE-Gnnn v. Rweniz Village, Inc, D.C 
Ark., 213 F.Snpp. 936-Quifk v. Atlanta Stove 
Woiki, Inc, D.CVriL, 337 RSuiq). 907. 
h le D. Federico Co, Inc, Bkrt^.MaiL, 8 EE 
888-CJ5 died in Matter of Buehsmaim, 
Bfcrtcy., 40 EE 94 99. 

Alc-Opdika ProdnethM Credit Ass’ll. Inc v. Lamb, 
361 Sa2d 93. 

Cola-CJ5 qmfed la Daii v. Epplen, 424 PM 779, 
784 162 Cole dO-^doantain MedieaL he v. City 
dColondo Springe, 608 P.2d 821, 43 CdoApfL 
391. 

Cone—Snmnon v. U.E Flddity and Ouannty Co, 
403 A2d 673, 33 GonitSup. 664-CBS Suigieil 
Group, Inc v. Holt, 426 A2d 819, 37 ConeSup. 
355. 

D.C—Bloorngarden v. Coyer, CA, 479 F.2d 201, 136 
U5App.D.C 109. 

BL-^-Champaign County v. Hanks, 333 N.E2d 403,41 
IIlAp|L3d 679. 

luj.—indiinapolis Raceway Park, Inc v. Cuitisa, 386 
NJ.2d 724 179 bdApp. 337. 

La—Taehe Realty ft hv. Ca, Ina v. AM.F., Inc, 
Ap4, 306 SoJd 431 writ dec, Supi, 309 So.2d 
681—Hobbs v. Central Equipmeot Rentals, he, 
Apix, 382 SoJd 234 writ refekd Sop., 383 Sa2d 
785. 

Ma-GIohiit V. Shnon. App., 627 4Wld 104 
Neb.-Biieh v. Kramer, 173 N.W.2d 367, 183 NA 1. 
N.IL-PetrieClemoiia v. Butleifidd. 441 A2d 1167, 
122 N.H. 124 

NJ.-Power-Matlca, Inc v. ligotti, 191 A2d 483, 79 
NJEaper.294. 

N.Y.—Eightway Coip. v. Dime Sav. Bank d Wfliiamt- 
burg, 404 N.YE2d 301 94 Miic2d 274 
N.D.-CJ& qMled at htfh ie Gate Gty Sav. and 
Loan Asa’n v. Intemational Bnnneif Machines 
Corpu, 213 N.WJd Ml 893, 894-CJE. dtai in 
Jerry Harmoo Moton, Inc v. Heth, 316 N.W,2d 
324 324 

Pa^Frey v. McLaughlin, 10 Lebanon 233. 

EL—Huidis Realty, Inc v. Town d North Providaooe, 
397 A2d 894 121 EL 275. 

Tenn.-Ftodiall’8, be v. Dozier, 407 4WJd 134 219 
Tenn.43. 

WiL-Gebhardt Biol, Inc v. Brimmd. 143 N.WJd 
479, 31 WiL2d 381. 

Not noccMiiy to rium hM eomipoadtog to 
gtla 

Ariz.—Jdm A Artukovidi ft Sons, Inc v. Rdianoe 
Truck Co, 614 PM 327, 126 Aiil 244 
N.Y.-8 auiideiB v. KIum, 391 N.YE2d 1, 33 ADld 
887, app. after nemand 426 N.Y52d 767, 73 
ADJd 331, mod. on otit grdL 421 N.E2d 113,33 
N.Y.2d 634 438 N.YE2d 993. 

Other ititaMiti Of deanto 
La—0. Woodward Jackson Ca, Inc v. Giapens, App. 
4 CSr., 414 Sa2d 833. 

15JOL UE-CJE diid h UE tor Use d J. C 
Schaefer Elec, be v. 0. Frank Heinz Coast Co, 
D.CIE, 300 FEupp. 394 404 
Aht—Opdika Prodnotkn Credit Asi'ii, he v. Lamb, 
36ISa2d9S. 

Ark.—Keith v. Bviow-Hicto Bztaminni dWater^mp 
Dist Na 83 d Pulaski County, 626 S.WM 931, 
273 Aik. 24 

Idaho-Contmeatal Fdcit Products, Inc v. Oisndler 
Supply Co. 318 PM 1201,93 Idaho 739. 

DL— Him Nat Bank d Unodnwood v. Glenn, 270 
N.E2d 493, 132 DIAppJd 321 
h(L-4hy Hotd Corp., Chb Olympia he v. Clowe, 
CUzek ft Ga, App. 339 N.E2d 261 172 IndAppL 
13. 

Kaa-Mai v. Youitiey, 646 PM 475, 231 Kaa 419. 
U-New York Life hL Ca V. Gulf Stats Utilitiei 
Co, Appi. 336 Sold 324 
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MoL-jbdun & B ic k ne, Inc. v. Kinstler, App., 497 
S.W.2d 549. 

N.H*-Cohen v. FItuk Devd(^ Inc., 389 AJd 933, 
118 NJL SIZ 

Ulih-JInt Inv. Ca v. Andenen. 621 ?2i 683. 

Vt—Wnwn V. Alexander, 428 A.2d 1089,139 Vt 279. 

WiL—Abbott Laboratoria v. Kone rhemiq il Coip., 
147 N.WZd 529, 33 VitTd 445. 

ptge573 

1SJ5. U.&—^Van Oman v. American Ins. Co., CA. 
NJ., 680 FZd 301, on remand 608 F.Sun>- 13. 

Colo.—Mik Hi Apartmenta, Inc. v. Mr. Lucky’i, loc., 
App.. 518 P.2d 85A 

CoaiL-Coiiiion v. WflkinioD, Coa.PL, 387 A.2d 568, 
34 Conn.Siip. 27a 

D.C—Bloomgai^ v. Coyer, CA., 479 F.2d 201,156 
U.S.Ap|S.D.C 109. 

La.-Afinyard v. Curtis Products, Inc., 205 So.2d 422, 
251 La.624v 

NJ.-GouId V. American Water Worts Service Ca, 
245 A2d 14, 52 NJ. 226, cert. den. 89 S.Q. 1274, 
394 U.S. 943, 22 L.E±2d 477, leh. dea 89 S.Ct 
1627, 394 U.S. 1025, 23 LEd.2d 51, leh. den. 90 
S.a 369, 396 U.S. 949, 24 LEdJd 254. 

Oliio-S ft M Constnicton, Inc. v. Qty of Cdiunbus, 
434 N.EJd 1349,70 Ohio St.2d 69,24 0.0.3d 145. 

Wis.—Gebfaardt Bros., Inc. v. Btimmd. 143 N.W.2d 
479, 31 Wis.2d 581. 

15 JO. UJ.-^>unn V. Phoenix Village Inc., D.CArk., 
213 FJupp. 936. 

Ctdo—Mile Hi Apaitoents, Ina v. Mr. Lucia's Ina, 
App., 518 PJd 854. 

Dd.—Cieditars* Committee of Eskx Boilden, Inc. v. 
Faimen Bank. 251 AJd 546. 

D.C-Bloomftnktt v. Coyer, CA.. 479 FJd 201,156 
U.S.AppJ).C 109. 

Mont—CJJS. died la ftown v. Thornton, 432 V2i 
38a 39a ISO Mont 150. 

Tex.—Prince v. Miller Brewing Co., GvApp., 434 
S.WJd 232, err. ref. no rev. err. 

Utali-4>twler v. Tqrlor, 554 PJd 205. 

Wis^Puttkammer v. Minth, 266 N.W.2d 361, 83 
Wik2d 686. 

Wya-Bereaan v. Bereman, 649*PJd 1155. 

Reqicit nvdnd 

Ind.—Kody Engiaeeting Ca, Inc v. Fdx ft Fox Ins. 
A^aey, Ina, 303 N.R2d 307, 158 InrLApp. 498. 

15J5. UJ^-Oibom V. Boeing Ahpiane Co, CA. 
Wash., 309 FM 99. 

Alaaka-Maitau v. Metqar, 591 PJd 541. 

D.C-Blooopnka v. Coyer. CA.. 479 FJd 201, 156 
UJA|ijiJ3.C 109. 

Zaleaki v. Oongtegatioa of Sacred Heart of leioa 
and Mary, DiCApp., 256 AJd 424. 

Ga-Lynn v. Miller Lumber Co. 246 S.E2d 137,146 
OaApp.23a 

Idaho-ConthNotal Font Pndneta, Ina v. C h and l e r 
Supply Co. 518 PJd 1201,95 Idaho 739. 

La^-Gdmoostoii v. A*Secoiid Mortg. Ca of SUdefl, 
Ina, 289 Sa2d 116. 

NJv-Htrsch v. Trtvden Ina. Co, 341 AJd 691,134 
NJAiper. 466, app. after remand 380 A.2d 715, 
153 NJJnper. 545. 

TemL-PaachalPa, Ina v. Doder, 407 S.WJd ISa 219 
Tenn. 4S-CJ& etted It Couiina Ptopertiei of 
Teimeaiee V. Karr, 526 S.WJd 498. S04. 



Conn^-^Jpimki v. Coimhlws Plaxa, Ino, GrAJ3., 225 
AJd 3a 4 GcoaCir, 24. 

VioladMoflcpddiity 

U.S^-Bea V. Combined Regiitiy Co. D.CI1L, 397 
FJopp. 124L afliL. CA.. 536 F.2d 16a cert dea 
97 S.a 53a 429 U J. 1001. 50 LEdZd 611 

Ma-dty of Auburn v. hlandardli, 320 AJd 22, app. 

dimu. 95 S.a 25, 419 UJ. 8ia 42 LEdZd 37. 
LUittyriim 

U J^.S. ex rd. EC Ernst Ina V. Cnttla T. Bedwen 
ft Sosa, Ino. D.CPh.. 506 FJupp. 132a 


Ndx-Ahrem v. Dye, 302 N.W.2d 682, 208 Neb. 129. 

16. Ind.—Indianapolis Raceway Park, Inc. v. Curtias, 
386 N.E2d 724, 179 IndApp. 557. 

16J. Ala.—Opehb Productioa Credit As'n, Ina v. 
Lamb, 361 Sa2d 95. 

Ind.—GHck v. Seu&rt Const ft Supply Ca, Ina, 342 
N.E2d 87a 168 IndApp. 354. 

16.10. U.S.—ChsK Manhattan Bank (Nat Asa’n) v. 

Banque Intn, S.A, D-CN.Y.. 274 FSupp. 49a 
Idaho—Gillette v. Storm Circk Ranch, 619 P.2d Ilia 
101 Iddn 663. 

La.—Hoover v. Hoover, A|^, 313 So 2d 358. 
N.Y.-£vans v. Qty of Johnstown, 410 N.Y.SJd 199, 
96 Misa2d 755. 

EL—Pmvidenee Steel ft Iron Co.. Ina v. Flammand, 
413 A2d 487. 

UhJust oriduaeot sot damn 
m.—Gunther v. Cominonwetith Edison Co.. I Diet., 
467 N.E2d IlOa 82 IllJOea 31. 126 nLApp.3d 
595. 

16.15. U.S.—Matter of D. H. Ovcnncyer Ca. Inc. 

(Ohio), Bkrtcy.N.Y., 19 Er. 7Sa 
La.—EdmonatM v A-Secood Mortg. Ca of SliddL 
Inc., 289 SoJd lia 

Ida—CJ jS. qnoted In Roila Lomber Company v. Ev¬ 
ans, 482 S.W 2d 519, 523. 

Mont—CJ jS. dtad In Brown v. Thornton, 432 P2d 

38a 39a ISO Mont isa 

N.Y.-New York Td. Ca v. Tdchner, 329 N.Y32d 
689, 69 Miaa2d 135. 
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16J0. Arix.—CJ^ dted hi Johnson v. Ametiean 
Nat Ina Ca. App., 613 P.2d 1275, 1279, 126 
Aril. 219. 

Ark.-Whitley v. Irwia 465 S.W.2d 90a 250 Art. 543. 
Iowir-CJ.S, dtad in Smith v. StowdL 125 N.W.2d 
795, 80a 256 Iowa 165-CJjE dted hi Guldbeig 
v. Greenfield. 146 N.W.2d 298,305. 259 Iowa 873. 
La.—Edmonston v. A-Second Mortg. Ca of SliddL 
Ino, 289 SoJd lia 

Nev.-Sanguiiietti v. Stneker, 577 P.2d 404, 94 Nev. 
202 

N.C-MoCoy v. Peach, 231 EE2d 881,40 N.CApp. a 
Doctrine inaiqiticable to explicit contract fv- 
fbnned 

Ky.-Coddl Const. Ca v. Com., App., 566 EWJd 161. 
16J5. Lo-Edmonston v. A-Second Mortg. Co. of 
SHddl, Ina, 289 Sa2d lia 

Pa—Sampaon Bra. Ina v. Monioevilk Water Authori¬ 
ty, 112 F.U. 203. 

17. UE-National Trailer Convoy, Inc. v. U.S., 345 
F.2d 573, 170 aa 823. 

Alia.—Aahtm Co, Ino, Contractors ft Engineeia v. 

State, 454 PJd lOOa 9 Aiiz-App. S6a 
Aifc.-CJjS. cMtod at logth in Lowell Pertiiu Agency 
Ina V. Jacobs, 469 S.WJd 89, 92, 250 Ark. 951 
D(L—Wood V. Coastal States Gas Corp, 401 A2d 932. 
m.-Tondre v. Pootiac School Dist Na 105, 342 
N.E2d 29a 33 nLApp.3d 838. 

Ind^ndianapalia Raceway Part, Inc. v. Cnrtisa 386 
NE.2d 72a 179 IndApp. 557. 
lowa-Strudi v. StowdL 123 N.WJd 795, 256 Iowa 
163. 

La^-ftfiller v, Housing Authority of New Odeans, 190 
Sa2d 75, 249 U 623, on remand 200 Sa2d 704. 

Southeni Menantile Group, Ina v. Gulf South 
Gatalyat Servicea Ino, App. 1 Cir.,'471 Sa2d 728. 
Micfa^Catcade Elea Ca v. Rice, 245 N.W.2d 77a 70 
hflehJ^ 420. 

Ma—CJJS. dtad In Kiupnirt and Aaaodatei, Ina v. 
Hdhmch, 378 EWJd 562, STO-Bfaatp v. Inte^ 
state Motor Freight Systera 442 S.W.2d 939. 
Nev.-Lipihie v. Tney Inv. Ca, 366 PJd 819,93 Nev. 
370 

NJL—CJJS. died in Tentindo v. Locke Lake Colony 
Aaa’n, 419 AJd 1097, 1100 120 NJL 593. 
Tea—Wantn v. Denbon, QvApp., 363 S.W.2d 299, 
Utah—Matm v. American Western Life ba Co., 386 
P.2d 461. 
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Wii—Gebhaidt Bros., Ina v. BrimmeL 143 N.W.2d 
479, 31 Wia2d 381. 

Other statements 

(3) Further statementa 

U.S.—Matter of 1616 Reminc Ltd. Partnetahip, Bkitey. 
Va, 13 BE 948. 

DeL-Chambets v. Kane, Ch., 424 A2d 311. affd. in 
part, revd. in part on oth. gtds. Sop., 437 A,2d 
163. 

D.C-Bloomgatden v. Gpyer, CA., 479 F.2d 201, 156 
U.SApp.D.C 109. 

La—O. Woodward Jackson Co, Ina v. Crnpetn, App^ 
4 Or.. 414 Sa2d 855. 

Tex.-Black Lake Pipe Line Co. v. Union GoniL Co. 
Ina, 538 S.W.2d 80 

17J. Neb.—Haggard Drining, Inc. v. Greene, 236 
N.W.2d 841, 193 NeE 136. 

NJ.—CaUano v. Oakwood Fart Homes Carp., 219 
AJd 33Z 91 NJ.Super. 105. 

N.Y.-Evans v. Qty of Johnstown, 410 N.Y.S Jd 199, 
96 Misc.2d 755. 

17.10. U.S —Santovenia v. Confederation Life Aai’a 
460 F.2d 803—Randolph v. New Engtand Mot 
Life Ina Ca, CA.Ohia 326 FJd 1383. 

N.Y.—Shmb Oak Part Community Ass’a ba v. Fidu- 
cia 410 N.YE2d 666, 66 AJDJd 778. 

Pa—Roman Mosaic ft Tile Co., ba v. VoDiadi, 313 
A2d 305, 226 PoSuper. 215. 

17.15. DL-CJ& dted hi b It Bieanlt'i Estate, 211 
N.E2d 42a 438, 63 IllApa2d 246. 

Kan.—Mackey-WoodanL Ina v. C hix en a State Bank of 
Cheney, 419 PJd 847, 197 kaa 336. 

17 JO. U.S.—Iowa Elea light and Power Gav. Alias 
Corp., CA.Iowa 634 FJd 70a 

CbL—B eley v. Ventun County Mnokipil Court, Siini 
Dept. 160 CalJLptr. 508, 100 CJUd 5. 

Qa—Chy of Commerce v. Duncan ft Godfrqr, be, 
277 S.E2d 266, 137 QaAR). 337. 

Idaho-^fdson v. Onh, App., 644 PJd 9aa 103 Idaho 
57. 

lown-Gbsa v. Mumesota Protective Life Ina Co, 314 
N.WJd 393. 

U-Joalyn v. Manafaia App, 238 Sa2d 2a writ nC 
239 SoJd 341, 256 La 883. 

Md-Everhart v. MHea, 422 A.2d 28.47 MdAppi 131. 

Miaa-A. Amordlo ft Sons, ba v. Beacon Conit Co, 
be, 432 N.E2d 467, 12 ManApp. 896. 

NJ.—CaUano v. Oakwood Part Homes Gotp., 219 
AJd 332, 91 NJ.Saper. 103. 

N.D.-Moiidl v. Hepper, 312 N.WJd 36a 

TeniL-Gto County v. Fint U.S. Corp, 445 EWJd 
157, 223 Tenn. 345. 
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20. N.D.—Gate Gty Sav. and Loan Aas’n v. btemn- 
tional Busineta Machhws Corix. 213 N.WJd 888. 

22JS. U.S.—Osborn v. Bodng Aiiphnie Co, CA. 
Wash, 309 FJd 99. 

U.S. V. Stone, D.CDd, 530 FJupp. 1373. 
b re Onida Farms, ba, D.CN.Y, 15 BJL 868. 

Ala—Conauhing Enginetring Servicea ba v. Urban 
Conaultsnta be, 372 Sa2d 861. 

CaL-Marvin v. Marvin, 176 CiLRptr. 555, 122 CAJd 
871. 

Gorm^Bfighenti v. New Britain Shirt Corp, 336 AJd 
181, 167 Comt 403. 

Del—Eastern Memorial Conuhanta ba v. Gnodawn 
Memorial Park, ba, 364 AJd 821. 

IXC—Anderea ba v. Buildex Design, bo, D.C, 538 
FJopp. 1139. 

Ga^Reid v. SauL 246 SEJd 121,146 GoAppi 264- 
Lynn v. hfiUtf Lumber Co, 246 SEJd 137, 146 
GaApp. 23a 

DL-Daley v. G^ 430 N£2d 536, 58 lEDea 32a 
102 IllApp.3d 348. 

Kan^-Mhmeiota Avo, ba v. Autonmtie Paefcagen, 
bo, 507 FJd 268, 211 Kul 461. 

U-Mitchdl Luiicfa Const Co. v. Balfey. App, 203 
SoJd 401, writ nC 204 SoJd 379, 251 La 406- 
Hintzen v. Cooka Appi, 246 SoL2d 200-8tdly v. 
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PageS75 

Caber Products Co^ App, 299 So.2d S29, writ 
doL, Sup., 303 So.2d 616. 

Mass.—Loring Studios cf Massachusetts, luc. v ScheR. 

407 N.E2d 1327. 10 KfaaApp. Sk. 

Mich.-Cdle Lakes, luc. v. Linder, 297 N.W.2d 918.99 
Midi, App. 496. 

Moot—Budness Finance Co, Inc. v. Red Bom, Inc., 
317 ?2i 383, 163 Mont 263. 

N.Y^Weich V. Shiffinan. 436 N.YE2d 430.80 A.D 2d 
683, app. after ranand 475 N Y.SJd 929, iOl 
A.D.2d 948, app. den. 472 N.L2d 1043,63 N Y.2d 
609, 483 N.Y.$.3d 1025. 

Frank M. Herbot, Jr., loc. v M & P Seap Iron 
ft Metal Cbip., 240 N.Y.S.2d 407, 39 Mi>c.2d ISO, 
mod. on oth. gidi 347 N.Y.S.2d !93 41 M<sc2d 
102A affiL 256 K.Y.SJd 924,23 A.D 630- - \a- 
dim V. ffOndy, 232 N.Y.S2d 814. H MisoJld 
28. 

N.C-Ones(» v. ^ 284 SwE2d 193. 34 NCApp 
681, review den. 291 S£2d 149, 3^0.3 S.C 299 
OUo-Cirele v. 011am, 233 N.E2d 252. 13 Ohio 
App2d203. 

OkL-.Al)pood V. Allgood, 626 P2d 1323. 
Ta.—ffiid>wood Lakes Cbaununhy Asf'n, Inc v Com- 
is, 442 A.2d 304, 296 !>a. 8 t 9 er. 77. 

Tes.-aaiza v. MitcheU. OvjVpp.. 607 S.W.2d S<)3. 
Utab—Jaye Smith Const. Co. v. Board of Ed., Oranite 
School Dist. 560 P.2d 32a 

Wash.—Tniekwdd E<]uipsuent Co., Inc. v. Olson, 618 
P2d 1017, 27 WadiApp. 638. 

Wk-Ochhaidt Bros,, Iik. v. BiinuneL 143 N.W2d 
479, 31 WB.2d 581. 

VyoL^-lderritt v. McIntyre and Mclnlj^e Garden Cen¬ 
ter and Oreeohoue Co.. 613 P.2d 206. 

Enrtace eofbimble oiKitr^ 

U.S^—Occidental Life bn Co. of North Carolina v Fat 
Ryan ft Aswiclatet. Inc., CA.N.Cn 496 F.2d 1233, 
cert. den. 93 la 499.419 U.S. 1023, 42 LEd.2d 
297, 

DL-BoaidorEd.SouthStidmey SchoolOiit.Na 111, 
Cook County v. Murphy, 372 N.E2d 899, 14 
lEDca 62a 36 IILApp.3d 981. 

Kaa—Holiday Oevdopment Coi, Inc. v. i. A. Tobin 
Const Co.. 549 P.2d 1376,219 Kan. 701. 

Fil—B iithwood Lakes Communiiy Aa'n, Inc. v. Com- 
is. 442 A.2d 304, 296 FaSuper. 77. 

§ 7. -Executed and Executoiy 

Contracts 

me57( 

23. UE^-b n American Magnesiam Ca, CA.Texn 
488 FEd 147, idL den. 491 F.2d 1271 , 

N.Y.—Continental Time Cmp. v. National Bnaulcart- 
ittg Od., 415 N.YE2d 831 70 A,D.2d SOI sHtL 
406 N.E2d 80a 49 N.YJd 949,428 N.YE2d 943. 
N.C^-CUL dtid la WUtt v. Whitt 230 EE2d 793, 
79a 32 MCApik 121 
Otfwr italOMiits 

(4) OL-fidler v. SchiOer, 28 CaLRptr 48, 212 
CAEd569. 

Tenii/-4dilec v. Teaoesiee GouoL Retitement System. 
548 EWld 299. 

Tcl—T naveien Ins. Ool v. Chicago Bridge ft Iron Ca, 
av.App.. 442 EWld 888 , err. nf. no rev. err. 
Fwftmwnee tn Mb Mta ra^pdrad 

(2) tbr Use of Pu-Caribe Coast Ca v. 

Peso liitarn.. SJU D.CCaiial Zone^ 243 FEopp. 250. 

(1) CsL—Lockheed KfissOea v. Oihnon Iiufaistries, 
185 ChLRptr. 409, 135 CAJd 556. 

Not ‘MeoBtod* lAere offer aocopted by per- 
flmMiMe 

CiaL-UcfchM«M«v.<Minoro Industrie Gsl. 
Rptr. 409, 135 CJLSd SS 6 . 

24 Fa—Gty ofScnatmi V. Oannett Fbmhit G(h^ 
diy ft Catpeiiter, Ino, 66 Uck Jnr. 85. 

24 UE-Mitter of UE FiniidaL Ino. CA-CaL, 

' 994 Fid 1275. 

bm-CJE .ebid h QniatOttes Fetroleum Ca v. 

' Mass, 143 MWld 343, 349,259 Iowa 121 


Tol—G eneral Elec. Credit Corp. v. First Nat Bank of 
Dumas, GvJ^pp,, 432 EW.2d 737. 

Wis—CJE cited la First VTisconsn Nat. Bank of 
Milwaukee v. Oby. 1S8 N.W.2d 454 437, 32 
Vis.2d 1-CJE. died hi State V. Faske. 360 
N.W.2d 695, 697, 121 Ws.2d 471. 

Other definitioiis 

(1) UE—Matter of Derrico Const. Corp., Bkrtcy. 
Fli, lOBE 533. 

(2) Kaa- -Wagstatf v. Peten, 433 P2d I2a 203 Kaa 
lOS. 
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§ 9 . -Written and Oral Con¬ 

tracts 

4L UE—ffiddle v. Mountain States Td. ft TeL Co., 
CAArit, 629 F.2d 571.. 

ni.—Watson Tjimiwr Ca v. Mouser, 333 N.E2d 19, 30 
DLAppiSd 100. 

Ind.—Michael v. Ramicr, 203 N.E2d 343. 

ririwtw Progress Ca, Ina v. James 0. Hdd ft 
Ca. Ina, App.. 438 NE2d 1016. 

Tex.—Ceruin-Teed Products Corp. v. Bdl, CtvApp., 
411 EW.2d 596, sffiL, Sup., 422 S.W.2d 719. 


21. Remedies for protectitm of possessory 
rishts appLVabk 

U S —L'.E for Um cf Paa-Canhe Const. Ca v Peco 
Iptera, SAI DC.Canal Ztme, 243 RSupp. 230. 

28. louii—CJE. dted in Davenncrt Osteopathic 
Hospital Ass'n of Davespoit lowu v. Hospital 
Scnice, Inc. of iuHa, 134 N.W.2d 133, 261 Iowa 
247. 

Kan-C.JE dted in WagstsfTv Peten, 45J P.2d 121 
124 203 Ken. 108 

29 U.S -In re Bragg’* Elea Const Ca. Bkrtcy.Ait. 
6 89 . 619 . 

§ 8. -Bilateral and Unilateral 

Contracts 

33. Colo.-Howiett v. Gneibeiy, 530 P2d (285, 34 
Colo.App 336, app after remand 339 P.2d 491. 

Wk—CJEi dted in Fust Woconsin Nat Bank of 
Milwaukee v. Ob*. 188 N.W.3d 434 437, 32 
Wis.2d 1 
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33.10. U S -Pine Builden, Inc. v. UE, D.CVa, 413 
ESupp 77—CJE dted in Scholtes v. Signal 
Delivery Servioa Inc., D.CAfk.. 548 ESupp. 487, 
491. 

34. UE—Gty Stores Ca v. Ammerman, O.C, 266 
ESupp 766, alfd.. 394 F 2d 931 129 UEApp. 
D.C. 323, 38 A.LRJd 1041 

Alaska-Prokoph v. Prokopk 319 Fid 814. 

Mo.—CJE dtad in Survivors Benefit Ina Ca v. Farm¬ 
er, 314 S.W.2d 565. 571 

OkL-Edwards v. Petnss, 381 P.2d 1008 

Tea-Shiraj- v. Albnght, OvApp, 404 SWld 151 
err. ref. no rev, err. 

Other dcBiritlws 

(11) N.Y.—Somt v. Motor Lodge Propertfes, Ina, 

231 N.YE2d 781 33 Mise2d 869. 

(12) Further definitiooa 

Ma—Voodm v. Titanium Researdi ft DevdopmeDt 
Co. App, 511 EWld 883. 

« 
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34E. Va-Humble Oil ft Re&ning Ca v. Cox. 148 
EE2d 736, 207 Va 197. 

Waatt-Brawniiig v. Johnson, 422 Fid 314, 70 
Washld. 143, am. on oth. grda 430 P.2d 391. 

34.10. When offerer boond 

N.Y.-^isbiiig V. Steriiai Precuion Corp, 312 N.Y.Sld 
303. 34 AD,2d 427. 

(2) Other statemeota 

Wh.—Lazani v. American Motors Cmp, 123 N.Wld 
548, 21 Wirld 76. 

(Mditta Bond be net to coofirt uilatsril 
bilateral coBtnet 

Vt-Buchanwm v. BiUings, 238 Aid 638, 127 Vt 69. 

39.10. '*Flm coomitment*' 

lom—loam Gatew^, Ina V. Interitafe Ptmer Co, 350 
N.Wld 141. 


Conflraiatwy lettn’, etc. 

(2) Other matters. 

Va-Hotchtton v. King, 145 SE2d 216, 206 Va 619 
44E. La—Bianchi v. Fattisoa Pwtiac Ca, Ina, 
App., 319 Sa2d 501. writ ref.. Sup, 322 Sa2d 
781 

Mkh.—CJE gwted in Ensign Painting Ca v. Alfred 
A Smith, Ina, 188 N.W2d 534 536, 385 Mich. 
268. 

An oral (xmtract is one in which the 
promisor’s undertaking is expressed in 
words, which are not reduc^ to writ¬ 
ing.** 

44,10. UE-Fiichan v. Diamond Nat. Coip, CA 
CsL, 345 F.2d 269. 

§ 10. — other Kinds 
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45. “Mt^ Carter AgRanent” defined see the CJE 
defittitkm Maiy Gaiter Agreement 
Ydhnr dog eontract 

ChL-Chava v. Saigent 339 P.2d 801, 817. 52 C2d 
161 

Cola—Denver Local Union Na 13 ai International 
bothohood of Teamsters, Chaufreun, Stablemen, 
and Hdpen of America v. Peny lYnck lines, 101 
P.2d 436, 443, 106 Colo. 25. 

MiiUL— Dayton Ca v. Carpet, Linoleum and Reeilient 
Floor Decontms' Unkm, Local Na 596, AF.L, 
39 N.W2d 183. 191, 229 Msm. 87. 

PigaontlTe contract 

Saks Siibject to redemption (vente a lenuR) are 
“pignontive ctmtncts” or security devices if vendor has 
remained in pooessian- this type of arrangemeot is 
oonddend in same hght ai mortgage.—Scaly Realty Oa 
v. Bnmgata LaAnx, 222 Sa 2 d 620, 621. 

48. La^McDcnaldv. Grande Onp. App, 214 Sa2d 
795. 

48J0. N.M.^-Sitteiwhite v. Stolz, App, 442 P.2d 
8 ia 79 NJK. 32a 

49. PWtngBWwid from ‘SHtHaaiy” contract 

Pa-Moyer v. Didd, 11 A.2d 631, 139 FoSuper. 39. 

Consensual contract A term de¬ 
rived from the dvil law, denoting a 
contract founded upon and compl^ 
by the mere consent of the contracting 
parties, without any external fonnality 
or symbolic act to fix the obligation.^' 
5S.L Back LJ3. 

55 J. Gd.—Wahut Creek Bpe Dkrlmton, ba v. 
Oatea Rubber Ca Sales Divisian, 39 CeLl^. 
767, 228 CA2d SlO-Hohncs v. Gty of Lea 
Angeles, 172 Cd.Rptr. 389, 117 CA3d 212, app 
(Ssm. 102 act 376, 454 UE 884 70 LEdJd 
199-Uiiiled Multiple IMog Service, Ina v. 
Bernsteiii. 184 CdEptr. 463, 134 CAJd 486, 
DL-CJE dtad ii Star Fmanoe Ooqiondoa v. 

MeOee, 326 N.E2d 318, 322, 27 BAppJd 421. 
Ma--43aiiy Farm Leasing Co, Ina v. Hartley, 395 

' AJd 1133. 

Mo^-USA Cheni, Ina v. Lewis, App. 337 EWJd 15. 
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13. La.—Nelson v. Walker, 197 Sold 619, 2S0 La. 
H3 

laopentive against diird persons 
UA-Acme Procesa Equipment Ca v. U.S., ClCL, 347 
F.2d 538, motion den. 351 FAl 656. 171 aa 
251. 

14. Moot.—Audit Services, Inc. v. Frauds Tindall 
Const.. 6Q0 P.2d 811.183 Mont. 474. 

15. Sabsequeat recogtdtioii 

Mtmt.—Audit Services. Inc. v. Francis Tindall Coosl, 
600 P.2d 811.183 Mont 474. 

17. US^Acme Proems Equipment Ca v. UA, Ct 
a, 347 F2d 538, motion den 351 F.2d 656. 171 
aa251 

lU.-Peisonal Finance Co. v. Meredith, 350 N.E.2d 781, 
39 in.App.3d 695. 

§ 11. Building and Construction 
Contracts 

Library References 
Modem Legal Forms Ch. 17, 
Building Agreements. 

paseSSS 

23. Coatract for sale of hoaae and lot dietin* 

Oa.—Morgan Const Ca v. Kitchings, 139 S.E2d 417, 
no Oa.App. 599. 

Contract for sale of real estate distingnished 
La.-Btooks v. Neytey. App.. 167 Sold 400 
26. La.—CJJS. died ia Executive Home Bmldug, 
Inc. V. Demaiest, 248 Sa2d 405,412. 

31. Ati.—CJ& died (a Davidson v. Smith, 530 
S.W2d 356. 358, 258 Ark. 969 
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48J0. U.S-Center Chemical Cav.Avril, Inc., CJL 
Fla., 392 F.2d 289. 

Flo—Stat^Wide Ins. Ca v. Flaks, App., 233 SoJd 400 l 
48.25. FIa.-Jeinoa Iw- v. Uiuted Pared Service, 
ino, App.. 400 So.2d 499 

NJ.—Condotd Bahamaa, Ltd. v. Leaven Bahamas, 
Ltd, App., Z76Sa2d 189. 

NJ.—Ray v. Beneficial Fnance Ca of North Jeney, 
224 A.2d 143, 92 NJ.Saper. 519. 

Tex.—First Conuietoe Reilty Investon v. iC<P Land 
Ca, Civ.Appn 617 S.W.2d 806, err. ref. no rev. err. 
48.45. U.S.-44aryland Cm. Ca v. Williams, C.A. 

Misa.. 377 F.2d 389, 35 A.LRJd 275. 

51. Mass.—Wfcntham Ca v. Cann, 189 N.EJd 559, 
345 Masa. 737. 

page 592 

56. Substantial interest In own law 
U.S.—Weddinitaa v. Jackson, D.CPa., 331 F.Snpp. 
1271. 

58,10. Pitiie coaOract oontrotled bj federal law. 
U.S.-Sam Maori & Sons, Inc. v. U.S. for Uk of Oiks 
CbnsL Cbi, CAjMaska, 313 F2i 119. 

§ 12(2). Grouping of Contacts; Cen¬ 
ter of Gravity 

58A0. U.S.—Continental-Wirt Electronics Corp. v. 
Spragoe Elea Co, D.CPa., 329 F.Sapp. 959— 
Ndson V. Aetna Life Ins. Ca, D.CM 0 ., 359 
F.Supp. 271—Unirayal. Ina v. Hdler, O.CN.Y.. 
65 FJLD. 83. 

Ma—Natkoal Starch and Chtatiical Corp. v. Newman, 
Apjx, 577 S.Wid 99. 

Wash.—Baffin Land Corp. v. Monticeno Motor hm, 
Ino, 425 P.2d 623, 70 WaahJd 893. 
Wk-Uthammer v. (Mson, 159 N.WJd 688.39 Wk2d 
447. 
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NJ.—Visquez v. Glassboro Service Ass'n, Ino, 415 
‘A.2d 1156, 83 NJ. 86. 

N.y.-CJ& qMtcd In Redding v. Gulf Oil Corp, 324 
N.Y.S.2d 490, 492, 67 MiseJd 464, affiL 330 N.Y. 
S.2d 158. 38 A.D 2d 8S0-CJ.S. died la St John’s 
Episoopal Hospital, McAdoa 405 N.Y.SJd 985, 
936, 94 Miac.2d 967. 

Other deflBitioiis 

U.S.-Staiidard Oil Ca of Cal. v Peridns. CA.Or, 347 
F.2d 379—Chandler v. Aero Mayflower Trandt 
Ca, CAAC, 374 F.2d 129. 

CaL-^vnon of Labor Standards Enforeenient V Dick 
Bullis, Ina, 140 CaLRptr. 267,72 CAJd Supp. 52. 

Midt-Cushman v. Fiankd. 314 N.W.2d 705, 111 
Mich.App.60A 

N.Y.-Sprlng Valley Gardens Asaodates v. Earie, 447 
N.YA2d 629, 112 MiaeJd 786. 

Contract not “adhesion contract 

U.S.—U.S. Trotting Ass'n v Chicago Downa Aas'n, 
Ina, C.A.IIL, 665 FJd 781. 

,CaL—King v. Larsen Realty, Ina, 175 Cal.Rptr. 226, 
121 CA.3d 349. 

Cola—Clinic Masters, Ina v. District Court In ind For 
El Paso County, 556 PJd 473, 192 Cola 12a 

lowar-Martm v. Peo]des Mut Sav. and Loan Ass'n, 
319 N.W.2d 22 a 

Midi.—St Paul Fire t Marine Ins. Ca v. Guardian 
Alarm Ca of Michigan, 320 N.W.2d 244, 115 
MkhApp. 278. 
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56J. Tex.—CJ& qmtad In Oay v. Strattai. App, 
559 S.WJd 131, 13Z err. ref. no nsv. err 

60JS. Tex.—Three Bears, Ina v Transamerican Leas¬ 
ing Ca, CivApp, 574 S.WJd 193, affd. in part, 
revd. in part 00 oth. grda. Sup., 586 S.WJd 471 
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82. s«wi HiaHwgiifaiMa deed boot I'vwpi* con¬ 
tract 

N.C-Sttam v. Fttzgerald, 38 SiE. 929, 128 N.C 396- 
New Home BMg Supply Ca v. Nitioiis, 131 
S.E2d425, 259 N.C681. 

87. Tex.—CJJS. qaotad la Lone Star Gas Co. v. 
Howard Corp, 556 S,W.2d 372, 377, err ref. no 
rev. err. Sup, 568 S.WJd 129. 

CJS. dted In Ennis Buaiiuai Forms, Ina v. 
Todd, CivApp, 523 S.WJd 83, 88. 

Vt—CJJS. dted fa Fitzpetridc v. Vermont State Trea¬ 
surer, 475 AJd 1074,1077, 144 Vt 204. 

89. Vt^-CJjS. dted hi Fhxpatrick v. Vermont State 
Ttemuer, 475 AJd 1074, 1077, 144 Vt 20A 
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98. M(U-D«igherty v. Kesder, 286 AJd 95, 264 
Md.281. 

Neb^Webber v. Spencer, 27 N.W Jd 824, 148 Neb, 
411. 

99. Fla^-Gty of hCanu v. Benaon, 63 SoJd 916. 

Tex^-Sea&ren* V^dfue Flan v. Geotge E light Boat 

Stosage, Inc, CivApp., 402 EWJd 231, err. ref 
no rev. err. 

1 Tcdl—S eabten’ Wd&te Plan v. George E Light 
Bod Stonge, Ina, CivApp, 402 EWJd 231, en. 
ret no rev. err. 
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5. La^Ndsoiv. Walker, 197 SoJd 619,250 La. 345. 

Neb.-Webber v. Spencer, 27 N.W Jd 8H 148 Neb. 
481. 

Tex^-Scabten’ Wdbie Plan v. George E light Boat 
Stonge, Inc, OvApp, 402 EWJd 231, err. icf 
no rev. err. 

IL UJ.-U.S. V. Manny, CA.N.Y, 645 PJd 163. 

N.Yr-CJ.& dted ta Matter of Fredi Meadewa Jewidi 
Gento-i Ino, 427 N.Y.SJd 476, 477, 75 AJJJd 
814. 

WaalL-Saiider v. WdU, 426 P.2d 481.71 WaahJd 25. 


35. La—CJJS. dted hi Executive House Building, 
Ina V. Demarest, 248 SoJd 405, 411 

CJ.S, dted ta Maceda v. Ellis Cbingos Const 
Corp., 200 N.Y.E2d 72a 723. 22 Misa2d 269, 
revd. on oth. gids. 210 N.Y.S.2d 52. 12 ADJd 
801. affil. 227 N.YJ.2d 678, 11 N.YJd 839, 182 
NJL2d286 

36. U.E—CJjS. ettad b Royal Indcm. Ca v. Kenny 
Const Ca, 528 F.2d 184,19a cert den. 96 ECt. 
2627, 426 U.& 921,49 LEdJd 374. ' 

Kan.—CJJS, dted ta Dondlinger A Sons’ Const Ca v. 

Emoco, Ina, 606 PJd 1026, 103a 227 Kan. 301. 
la.—CJJS. dtad ta Exeeotive House Building, Ina v. 
Demarest 248 SoJd 405,411. 

42. Pnrpoae 

U.E-Loftis V. UK. 76 F&ipp. 816, 110 aa. 551. 

43. Ky.-Broobv. Smith, 269 EWJd 259. 
Wtsh.-Fluinlmi| Shop, bK. v. Pitts, 408 PJd 382, 67 

WashJdSlA 
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44. GQla-’-CJJS. dted fa Sperov.Bd. of Trustees of 
Town of Fdenl Hdghtt. 529 PJd 327, 33a 35 
ColoApp.64. 

§ 12(l)i In General 
Library References 
Modem Legal Forms Ch. 5, 
Agreements. 

46J0. UE-Ehtiiumv. Cook Elea Co, D,CLID, 468 
FJopp.98. 

47. N.C-CJ& dted fa Anaildv. Ray Charles Eo- 

terpriici, Uk, 141 14, 17. 264 N.a 91 

48. Ark.—Cooper V. Cherokee V. Village Devdopmeat 
Go, 364 EWJd 158, 236 Aik. 37. 

D.C-In re Pttkwood, Ino, CA, 461 FJd 158, 149 
UJAppJ3.C 67. 

Wii/-8cblosi« V. ABis-Cbilinen Carpi, 271 N.WJd 
879, 86 WbJd 226. 
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58A2. UE—Denny v. American Tobacco Go, IXC 
Cal, 308 FEupp. 219-Bacbe A CO, Ina v. Inters 
natioiial Contrds Corp, D.CN.Y, 339 F.Snpp. 
341, affiL, CA, 469 Fid* 696. 

Ariz.—Taylor v. Security Nat Bank, 314 PJd 257, 20 
AiizApp. 504. 

D.C.—Owen v, Owen, App., 427 AJd 933. 

Ky.—Lewis v. American Family Ins. Onup, 555 
EWJd 579. 

NJL-Gonaolidtted Mut Ins, Ca v. Radio Foods 
Corp., 240 AJd 47, 108 N.H. 494. 

N.Y.—Andenon v. A/S Beiye Sifval Bergeren, 287 
N.Y.SJd 712. 29 AJ>.2d 756, affiL 242 N.E2d 
393, 22 N.YJd 944,293 N.YEJd 161. 

ED.—CJJS. dted fa Ameiicaii Service Mut Ins. Oa v. 
Bottum, 371 FJd 6,9. 

Wmih.—Baffin Land Corp. v. Montioello Motor Irm, 
Inc, 423 PJd 623.70 Waih.2d 893. 

Untentdiur v. Unteideber, 650 PJd 236, 32 
WaihApp.899. 

Wfa-Hames v. MidCentuiy Ins. Go, 177 N.WJd 
328. 47 Wk2d44I 

Food kcatkM of rdittaadrip betwew portlet 

UE^-Genenl Dynamica Corp. v. Sdb Mfjp Go, CA. 
Mo, 481 FJd 1204, cert den. 94 Ea 926, 414 
UE. 1162, 39 LEdJd 116 

^ ■ -A — - 

onwtiHnii nutioni 

N.Y.-^kIiitate bn. Ca v. Sulhm. 349 N.YEJd 5Sa 76 
MboJd87. 

S8A4 UE^-Hutddna v. Betbd Matboffiit Haae^ 
D.CN.Y, 370 FEupp. 9S4-Teledyiu Indnstrics, 
Ina V. Eon Corp, D.CN.Y, 373 FEupp. 191. 

N.Y^^nteiuoiitiDental Fhnnfaig, rimirtut v, Dnydront 
Uk, 248 N£2d 376,24 N.YJd 372,300 N.YEJd 
817.47AUL3dl23. 

lateatfoa tad ptara of onUBg 01 iHwl^ 
vaiglht 

Vt-floneer Credit Corp. v.Caidea. 243 AJd 891.127 
Vt 229. 
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§ 12(2) CONTRACTS 

Pag* S93 

Wgsh^Baffin Land Corp. v. Mbntkello Motor Inn, 
Inc., 42S P.2d 623. 70 Watb.2d 893. 

Factors considered 

UA—Upschute V. Gordon Jewdiy Corp, D.CTe*., 
373 FAipp 375 

Wash.—Podatcli Na 1 Federal Credit Umon v. Kenne¬ 
dy, 459 F.2d 32. 76 Wash.2d 806. 

Wi8.-fttenon v. Warren, 143 N.W,2d 56a 31 W».2d 

547. 

Unifom Coaunerdal Code 
UA-MUIi V. Hcfltch, D.COkl., 326 RSupp. 95, afTd., 
CA., 465 F.2d 29. 

Most interest in isroblem 
DA—DeAngdu v. Scott, D.CPa., 337 RSum. 1021. 
58,56. U.S.-CJJS. eited in Seneca Falls Mach. Ca 
V. McBeth, D.CPa., 246 F Supp. 271, 274. vac. in 
part on otL gidi., CA.. 368 R2d 915. 

58,60. UA-Porin v. Pearistdn. CA N.Y., 314 F.2d 
863. 

5^64. U.S^—United Benefit Life Ins. Co. v. Cody, 
D.CWasb, 286 F.Siipp. 552. 

WasL-^BalBn Land Corp. v. Mootkello Motor Inn, 
Inc, 425 P.2d 623, 70 WasKZd 893. 

58,66. UA->-Dcnny v. American Tobacco Co., D.C. 
CaL, 308 RSupp. 219. 

D.C-Fowler v. A & A Co., App., 262 A.2d 344, 
N.Y.-Cniafttlli v. Childa, 307 N.VA2d 701, 33 
A.D.2d 293. 

§ 12(3). Intention of Parties Gener¬ 
ally; Designation of Got- 
eming Law 

58jM. Mo—CJJS. enoted at length ha Phill^M v. 

Englehart. App., 437 S.WAI 158, 161. 

58.35. UA—Delta Air Linea, Inc. v. McDonnell 
Douglaa Corp., D.CQa., 350 RSupp. 738, afTd, 
CA, 503 FJd 239, cert den. 95 S.a. 1953, 421 
U.S. 965, 44 LEdJM 451—Lipsobultz v. Gordon 
fewelry Cotp., aCTex, 373 F^npp. 373. 

CaL—ScMmin and Sddman v. Wol&on, 123 CaLRptr. 
873, 50 CA.3d 826. 

Mi&n.-AUde, Ina v. Lanon. 220 N.WJd 274, 300 
Miiiii.283. 

N.Y.^nedniu v. Chemical ConiL Corp, 372 N.E2d 
12 .43 N.YAi 26a 401 N.YA2d 176. 

5830. UA—American Service Mot Ina. Co. v. Bot- 
tun, CAAD, 371 FJd 6. 

English V. Isatmnce Ca of North America. 
D.CMiia., 270 RSupp. 713, aflil, CA, 395 F.2d 
854—Devdoperi Small Buuneaa Inv. Cotp. v. 
Hoeckk, CA.CkL, 395 F.2d Sa 
59. U3^-CJ3.citcd la National Union Fbe Ini. Ca 
of Fittrinagb, Fn. V. D a L ComL Co, CAJkia, 
353 FJd 169, 172, cert dea 86 SXX 1462, 384 
U.S. 94L 16 LEd.2d 5i9-Aboat^ v. Atwtusie. 
CJLTex, 44( F.2d ISa op. withdrawn in part 446 
FJdSi 

Cann—Dick v. Dick, 333 A.2d lia 167 Ooim. 2ia 
Mail.— C d u et ti o n a l Electronica, Ina v. BrookUne Trust 
' Go, 315 N£2d 894,2 MallAp^ 866. 
Bda-^Ameiicui Intitiite of Miuketing Systens, Ina v. 

BiookA App, 469 S.WJd 932. 
N.Y.-^Longiaei'Tinttiiauer Watch Ca v, Bamei ft Rd- 
neoke, lac, 231 N.YA2d 74a 21 AJ)2i 474, afld. 
209 N.EA1 68, IS N.Y.2d 443, 261 N.YA2d 8, 
cert daa 86 S.a 241, 382 UA 905, 15 LEd.2d 
15L 

Tuition Plan, Ina V. Zkari 335 N.YA2d 95, 70 
M!ia2d918. 

Vt-Generil Acceptance Corp v. Lyoni, 213 AAd 313, 
125 Vt. 331 

Wk-^Laeains v. American Motors Corp., 123 N.WJd 

548, 21 WiiAl 76. 

Expras duke prorWoD 

UA-Medtraok, Ina v. Olbbaa, CA-Mhu, 684FAi 
565. 

Midt-Au^ V. Monsanto Bavln><aiem 8yi(ems, Ina, 
323 N.WJd 27a 414 Mich. 29. 
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60. us.—Chemtec Midwest Services, Ina v. Insur¬ 
ance Ca of North America, D.CWls., 279 
RSupp. 339. 

61 U.S.—Noto V. Cia Seeula di Annanento, D.C. 
N.Y., 310 RSupp. 639. 

62. UA—US. Minganeie Cotp. v. Merrill Lynch, 
Pierce, Fomer ft Smith, Ina, CAj4rk, 576 F.2d 
153. 

Ma—CJA quoted at length in Phillips v. Englehart 
App., 437 SWJd 158. 16k 


65. U.$.—S. A. Empress De Viacao Aerea Rio Gran- 
denae v. Boeing Ca. CA.CaI. 641 FJd 746- 
Medtronia Ina v. Gibhona, CA.Minn, 684 R2d 
565. 

Michael v. SS -numasis, D.CCal, 311 RSupp. 
170—County Asphalt Inc. v. Lewis Welding ft 
Engitteering Corp, D.CN.Y, 323 PSupp. 130a 
affd, CA. 444 F.2d 372, cert den. 92 S.a 272, 
404 UA 939,30 LEd.2d 232—Wydel Asaociatea v 
ThermaaoL Ltd, D.CTex, 452 FAipp. 739. 

Ab.—CJA. dtad In Redwing Canien, Ina v. Foster, 
382 Sold 5H 536. 

Ark.—Cooper v Cherdtee Village Devdopmem Co, 
364 $.W.2d 158, 236 Ark. 37. 

Cal.—Atidni, Krdl ft Co. v. Broadway Lnmber Co, 33 
CaLRptr. 385.222 CAJd 646,12 Al,R.3d 880- 
Ury V. Jewders Acceptance Corpi, 38 CaLRptr. 
376, meXJd Il-Windsor MiEs, Inc v. Colima 
ft Aikman Cotp, App, 101 CaLRptr. 347, 25 
CA.3d 987. 

Conn.—Vemfing Credh Corp. v. Tnidy Toys Ca, Or. 
A.D, 260 A.2d 135, 3 Coim.ai. 624-4'iiifieId 
Lease Cotp. v. Pratt, 278 A.2d 154, 6 Cann.Cir. 
537. 

Del-Falcon Tankert Ina v. Litton ^sterns, Ina, 
Super, 300 A 2d 231. 

La.—Theye Y t4juria v. Pan Am Life Ins. Co, 161 
Sa2d 7a 245 U 753, ceit den. 84 S,Ct. 1922, 377 
UA 997, 12 LEdJZd 1046, nb. den. 85 S.Q. 20 
379 U.A 872, 13 LSi-U 79. 

U.S Leasing Corp. v. Kdler, App, 290 Sa2d 
427. 

Md.-Kronovet v. Upchin, 415 A.2d 1096, 288 Md. 3a 
16 A.LR. 4th 941 

Nev.—Fertile Sieven and Lake Tahoe Land Ca, Ina v. 
DiversiEed Mortg. Investors, 603 PJd 27a 95 Nev. 
811. 

v. err Fuaneial Services Oep, 333 P.2d 
731, 87 N.M. 361 

N.Y.—Reger v. National Aas’n of Bedding Mfls. Group 
Ins. Thitt Fund, 372 N YA2d 97, 83 MiaeJd 527. 
ProTliiM hdd not illegal 

UA—daikson v. Fmtace Oa of America at Baltimore, 
CA.N.C, 328 FJd404. 

Matteri oomed Iw itipiilitioii 

UA^Mamengale v. Tmritron Electronie Corp, CA. 
Maas., 385 F.2d 83. 

ModIfleatloB of contract 

UA—Otfpenter Intern, bra v. Kaiier Jamaica Corp^ 
D.CI>aL, 369 FAupp. 1138. 

65A. UAr-Oeorge Fotenwa Asaodatet, Ltd. V. Fore¬ 
man, D.CGd, 389 FAupp. 1308, afld, CA., 517 
R2d 354-33 Flavors of Greater Ddawne YaBey, 
ba V. Breslau 33 Flavor*, Inc, D.CDeL, 475 
FAupp. 217. 

Md.-4Crooovet v. L^xifain, 415 AAd 109^ 288 Md. Sa 
16 A.LR. 4th 941 

Parttea do not have coaq^ etc. 

UA—Nakhlch v. Chemici] Const Corp^, D.CN.Y, 
359 FAupp. 357. 

Feraona not parliea lot boBnd 

UA—In re Kokomo Hmes Pub. ft Fiirtting Cotp, 
D.CInd, 301 FAupp. 529. 
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66. UA—Coniolidited Jewden, Ina v. Standard Fk 
nandil Cotp., CA.Ky, 323 FJd 31. 


66.10. UA—Warren Bros. Ca v. Cardi Corp, CA. 
Mass, 471 R2d 1304. 

In R Lea Fabrics, Inc, D.CNJ, 226 RSupp. 
232r^. M. Heede, Ina v. West India Madiinety ft 
Supply Ca. D.CN.Y, 272 FAupp. 236—American 
Air Filter Co, Ina v. McNichol. D.CPa, 361 
FAupp. 908-4U)ush v. National Old Lme Ins. Ca, 
D.COkl, 433 FAupp. 247. 

ProTUon IgBond to extait neceasary 

U.a—AA. Emprem De Viacao Aerea Rio Giandenae v. 
Boemg Ca, CA.Cd., 641 R2d 746. 

66,15. U.A—Pan American Coo^Hiter Cotp. v. Data 
Geneinl Corp, D.CPuerto Ri^ 467 FAttpp. 969. 

67. UA— Bartiett ft Ca, Grain v. Merchants Ca, 
CjkWriia., 323 F2d 501, 7 A.LR.3tl 541-Con- 
solidated Jewden, Ina v. Standard Financial 
Corp., CA.Ky., 325 F.2d 31-CAS. dtwl In Na¬ 
tional Unioa Fin Ins. Ca of Pittsburgh, Pa. v. D 
ft L Const. Ca, CA.Ma, 353 F.2d 169, 172, cert, 
den. 86 ACt 1461 384 U.A 941, 16 LEd.2d 
339—A A. Empresa De Viacao Aerea Rio Oran- 
dense V. Boemg Co, CA.Cb 1, 641 FJd 746. 

B M. Heede, Ina v. West India Machinery ft 
Supply Co., D.CN.Y, 272 FAnppL 23& 

La.—Davis v. Humble Oil ft Refining Ca, A'pp., 283 
Sa2d 783. 

N.Y.—Reger v. National Ais*n of Bed^ng Mfi*. Group 
Ids. Trust Rmd. 372 N.YA2d 97, 83 Misa2d 527. 

Wash.—BafRu Land Corp. v. Montredio Motor Iim, 
Inc, 425 P.2d 623,70 Waafa.2d 893. 
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68. UA-TdeContida Ina v. Fbtd hidQdries, Inc, 
CA.IIL, 388 FJd 48. 

Admiral Cotp. v. Cernno Eka Stqpply Co, D.C 
Pa, 32 RRJ),.379. 

69. UA—National Sor. Cotp. v. Inland Properties, 
Inc, D.CArk, 286 FAopp. 173, alRL, CA, 416 
R2d 457. 

71,5. La^-U.A Leasing Coip. v. Kdler, App., 290 
‘Sa2d 427. 

§ 12(4). Place of Contract 
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73. UA—Porter v. Ameiictn Optical Corp., CA.La., 
641 R2d 1128, cert dea 102 ACt 686, 454 U.A 
1109. 70 LEd.2d 6Sa teh. den. 102 AQ. 1649, 
455 UA 1009, 71 LEd2d 87A 

La Cliefflise Laooite v. Ailigatof Co, D.CI>d., 
374 FAupp. 31 vaa on otb. gtdi, CA., 506 R2d 
339, cert dea 95 Aa 1666, 421 UA 937, 44 
LE(L2d 94, reh. den. 93 ACt 2408,421 U.A 1006, 
44 LEiLZd 674-Natioaa] Independent Coal Ope^ 
atom Asi’o, Ina v. Old Republic Ins. Ca, D.CVa, 
544 FAupp. 52a 

In re Bagiey, Bkrtey.Ga, 6 B.R. 387. 

Ariz.-Roai V. Ross. 393 R2d 933, 96 Ariz. 249. 

AtA-Ladd V. Ladd, 580 AW.2d 696, 265 Ark. 723. 

CaL—Sddman and Sddman v. Wdfion. 123 Gal.Rptr. 
873, SO CX3d 82A 

Cda—Western Enterprises, Inc. v. RoboAaki, Inc, 
470 F.2d 931, 28 GolaApp. 157. 

Cooo—Jtnkia v. Indemnity Inn Oa rf North Ame^ 
lea, 205 AAd 78a 152 Coim. 249-Heating Ao- 
ceptariK Cotp. v. Futenon, 208 A.2d 341, 152 
CoiUL 467—Breen v. Aetna Gas. ft Sor. Ca, 220 
A.2d 254,153 Coim. 633. 

Dd^nited Aircraft Corp. v. Pturl Hardeman, Inc, 
Snper, 204 AJd 396, 8 Storey 66-8toiM ft Web¬ 
ber Engineenng Cotp. v. Bruniwiek Pa^ ft Paper 
' Co, Super, 209 AAd 89a 8 Stotqy 374-None 
Fdtoleuffl A/S V. LVO Intera, Inc, Super, 389 
A.2d T71. 

Hm V. Hm, Or, 262 AAd 661, afld. 269 AJd 
211 

D.C^Ki(sdiner v. Khvik, Mim^ni., 186 AAd 227- 
Young V. State Farm Mat Anta Ins. Co, Apn, 
213 A2d89a 

Fh^-Findier Motocs, Ina v. Northwatem Bank ft 
Tnst Co, Apf., 166 Sa2d W-CJA dtdl hi 
Cndhdmntioa Life Aai^ v. Vega Y Aiminati, 
App, 207 Sa2d 33. 35, cert diieharged. Sup, 211 
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So 2d 169-State-Wide Ins. Ca v. Flaks, App., 233 
Sa2d 400-CaiTieiB Ins. Ca v. LeRoy, App., 309 
So.2d3S. 

Oa.—Hatfield v. Teachers los. and Annuity Ass’n of 
America, 247 SE2d 161, 146 Ga.App. 642. 
lx—Delta Equipment k Const. Ca v. Cdbk, Ai^, 142 
Sa2d 427. 

Md.-TrayIor v. Orafton, 332 A.2d 651, 273 Md. 649. 
Mass.—Air Technology Corp. v. General Elec. Co, 199 
N.&2d 338, 347 Mass. 613 

Mo-Ndson v. Btowning, 391 S.W.2d 873-Schoene v. 
Hickam, 397 S.WJd 396. 

Grider v. Twin City Fire Ins. Ca, Ar)., 426 
S.W.2d 698. 

NJ.-Jadyn, Ina v. Edison Bras. Stores, Inc., 406 A.2d 
474, 170 NJ.Siiper. 33A 

N.M.—Walter E Hdler 4 Ca of Cal v Stephens, 439 
P.2d 723, 79 NAi, 74. 

N.C—Seaboard Industries, Inc. v. Blair, 178 S.E2d 
781, 10 N.CApp. 323. 

OkL—Paclawsh v. Bristol Laboratories, Inc., 423 P.2d 
452. 

Pa.—St. John v. Guthrie, 11 Chest 286—McNair v. 
American Ins. Ca, 86 Dauph. 63, aifd 232 A.2d 
64, 210 Fa.Super. 107. 

EI.-A. C. Beals Ca V. Rhode Island Hospital, 292 
A.2d 863, no R.I. 273. 

Tenn.—Ohio Cas. Ins. Ca v. Travelen Indem. Ca, 493 
S.W.2d 463. 

Vt-Padova v. Padova, 183 A.2d 227, 123 Vt 123. 
Wash.—Pacific Ftnance Corp. v. J. Ed Raymer Ca, 412 
PJd 12a 68 Wash.2d 211. 

W.Vx-Michigan Nat Bank v. Mattingly, 212 S.E2d 
734, 138 W.Va. 621. 

Lex lod oontradiia 

U.S.—Gilliea v, Aeronavei De Mexiea SA., CA-Flx, 
468 F.2d 281, cert, dea 93 S.Ct. 1373, 410 U.S. 
931, 35 LEd.2d 594. 

U j. Fidelity 4 Guaranty Ca v. Long, D.COr., 
214 Fiupp. 307—Lester v. Aetna life Ins. Ca, 
D-CLa., 293 F.Supp. 1208—Dailey v. Transitron. 
Overseas Corp., OCTeit, 349 F.Supp. 797, afid., 
CA., 473 F.2d 11 

lx—Bologna Bras. v. Mortist^, App., 154 8a2d 433, 
writ ref. 136 Sa2d 601, 243 U 36 

ingefiOO 

73,5. UE—Mediants Nat. Bank 4 Tnot Ca of 
Indianapolis v. Pidesiional Men’s Ass’n, CA. 
Tex., 409 FJd 600, oert. dea 90 ECt 567, 396 
U.E 1009, 24 LEd.2d 301. 

Myers v. Council Mfg. Corp., D.CAri(„ 276 
F.Supp. 341. 

Pa—Crawford v. Manhattan Life Ina Ca of New 
York, 113 P.U. 441, app. quashed 213 A.2d 299, 
207 PoSupe. 161, aifo. 221 A2d 877, 208 PaSti- 
per. ISa 
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74. U.S^ormigli Corp. V. Alcar Builders, Ina. CA. 
Pa, 329 FJd 79-^Aiditi v. Dubitzky, CA.Conn., 
354 Fid 483. 

Merrill Lynch, Pierce, Feme 4 Smith v. Stid¬ 
ham, D.CGa, 306 FiSopp. 1181 affd. in part vac. 
in part, CA, 638 TM 1098. 

Wall St Trades, Ina v, Socieiad Eapanola Oe 
Conatnccion NaviJ, D.CN.Y., 236 RSnpp. 338. 

Drake v. Hindman, D.CN.Y., 30 F.ED. 394— 
Schrieffer’s Motor Semce, Inc. v. United Freig^it 
Forwarders, Ina, D-CMinn., 210 FEupp. 287. 
Fla^-Confidention Life Ass'! v. Ugalda App., 131 
Sa2d 313, affd. in part and revd. in part on oth. 
grda. Sup., 164 Sa2d 1, on remand 163 Sa2d 343, 
cert dea 83 S.a 263, 379 U.E 915, 13 LEd.2d 
186. 

75. U.E—Stem 4 Ca V. State Loan 4 PLnanoe Corp., 
D.CDd., 238 FEipp. 901—Oeienl Sprinkler 
Corp. V. Loris Indua Devdopen, Ina, D.CS.C, 
271 FEupp. 331. 

D.C—Makncy v. E I. Du Pont de Nenonn 4 Co, 
CA, 352 FEd 936, 122 UEAp|tD.C 268, cert 
dea 86 Ea 1201,1211, 383 UE 948, 16 LEdJd 
2ia 


Gagnon v. Wright App., 200 A2d 196 
Fla—Confederation Life Am’n v Ugalda App.. 131 
Sa2d 315, affd. in part and revd. in port on oth 
grda. Sup., 164 So 2d I. on remand 163 Sa2d 343, 
cert, dea 85 Ea 263, 379 US. 915, 13 LEd.2d 
186. 

lowa-Kintziage v. Milha 117 N.W.Zd 68, 234 Iowa 
173. 

Mo.-Modine Mfg. Ca v. Carloek, 310 EW.2d 462. 
Mont-CJE died in Tesdahl v. Hidxrt 419 P.2d 
298. 299. 
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76. Mata—First Nat &mk of Boston v. Fairhaven 
Amusement Co. 197 N.E2d 607, 347 Mass. 143. 
Mhm-Piece v Foley Bros, Ina, 168 N.W2d 34E 
283 Minn. 360. 

Tex.-Hatchett v. Williams, av.App., 437 EW.2d 334, 
err. ref. no rev. err. Cert dei. 90 ECt 437, 396 
UE 963, 24 LEd.2d 427. 
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VJS. UE-Ryan v. Napfer. D.C.I1L, 232 ESupp. 
73a 

78. U.S.—Arditi v. DuNtzky, CACona, 354 F.2d 
483. 

Bonney Motor Exp.. Ina v. U.E, D.CVa, 206 
FEupp. 22-Ryan v. Napur, D.C.DL, 252 FEupp. 
730. 

Idaho—Reynolds v. Crntmental Mortg. Co, 377 P.2d 
134, 83 Idaho 172. 

Neb.—First Mid America Ina v. MQ Communications 
Corp., 321 N.W.2d 424, 212 Nd). 57. 

N.C-CJE dted la Cocke v. Duke University 131 
EE2d 909, 913, 260 N.C I. 

78E. U.E—Segan Const Corp. v. Northwest Build¬ 
ers, Ina, D.CConn., 274 F-Supp. 691. 

Cana—Jenkins v. Indemnity Ina Ca of North Amer¬ 
ica 203 A2d 78a 132 Conn. 249—Breen v. Aetna 
Cas. 4 Sur. Co, 220 AJd 234, 133 Conn. 633. 

79. U.E-CJEdtad In National Union Fite InaCa 
of Pittsburg, Pa V. D. 4 L Const. Ca, CA.Ma, 
333 F.2d 169, 172, cot den. 86 Ea 1462, 384 
U.S. 941, 16 LEd.2d 539. 

Dailey v. Tranatron Overseas Corp., D.C.Tea, 
349 FEupp. 797, afH., CA, 475 F.2d 12. 

79.10. Ga—Ceteral Elea Credit Coipu v. Home In- 
dea Co. 309 EE2d 132, 168 OaApp. 344. 
Tea—Austin Bldg. Oa v. N^ooal Union Fire Ina Co, 
432 S.W.2d 697. 

80. FIo-Boat Town UEA, Ina v. Mercury Marine 
Division of Brunswick Corp., App, 364 Sa2d 13. 
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81. U E-Arsham v. Band, CAObio, 311 FEd 1108. 
Ario-Ross V. Ross, 393 P.2d 933.96 Aria 249. 

Del—Oliver E Cannffii 4 S<»s, Ina v. DorrOUver 

Ina, Snper, 312 A2d 322,270 Md. 539 a 
Tea—Utica Mut. Ina Go. v. Bennett GvApp, 492 
EWEd 659. 

82. U.E—Ramirez V. Antobuses Blancas Piccha Rtija 
EA De CV, CATea, 486 FEd 493. 

Matter of Falk, Bkrtey.NJ, 2 ER. 609. 

Oona—Jenkins v. Indemnity Ina Ca of North Amer¬ 
ica 203 A2d 780, 132 Conn. 249. 
lx—UE Lesaog Cmp. v. Kesler, Ar), 290 Sa2d 427. 
ED.-Eriggi V. United Services Life Ina Co, 117 
N.W.2d 8l>t 80 ED. 26. 

Term.—Ohio Caa Ina Ca v. Travelers Indem. Ca, 493' 
EW.2d 463. 
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84.50. U.E—CJEdtcd la PfendlerCav. American 
Beef Packing Co, D.CIowa 338 ESupp. 701, 
707—John W. Johnion, Ina v. J. A Jones Const 
Co, D.CVa. 369 FEupp. 484-Bolin FtaBS v. 
Ameiicafl Cotton Shippers Asi’n, D.CLa, 370 
FEupp. 1353, siU„ CA, 303 FEd 732. rdt do. 


CONTRACTS §12(5) 

P«g« 807 

306 F.2d 1036, afld. 313 FJd 308, four casea and 
313 F.2d 309. 

N.D.—E^ken v. Ames Sand 4 Oravd Co, 189 
N.W.2d 366, app. after remand 206 N.W.2d 884. 
Role under state statute 
N D.-Nordenstrom v. Swedbetg, 143 N W 2d 84E 
Acdosi for breach or to compel performance 
U.E-Handy v. Unirayal, Inc, D.CDd, 327 FEupp. 
396. 

Statute valid 

NJ3.-Nardaistrom v. SweAerg. 143 N.W.2d 848. 
Place of perfonnance may have sobstantial not 
dominaiit interest 

UE-Nakhldi V. Chemical Const Corp., D.CN.Y, 
359 ESupp. 357. 

85. UE-L 4 A Contracting Cav. Oxley. D.COkL. 
261 ESupp. 469—Westchester Fire Ina Ca v. 
TantsJo, D-CComt, 273 FEupp. 7—Chemtec 
Midwest Servicea Ina v. Insuram Ca of North 
America D/lWia. 279 F.Surx S39-Roche3ter 
v. Rochester Corp, D.CVa, 316 ESupp. 139, 
affd. in part revd. in part on oth. grda, CA, 430 
F.2d US—Wallace Industrial Constnietm v. 
Lodsana Elea Co-op, Ina, D.CLa, 348 ESupp. 
675, sfRL, CA, 472 FEd 1407. 

Ark.—Cooper v. Cherokee Village Devdopment Ca, 
364 EW.2d 13E 236 AtL 37. 

Fla—Fmcher Motoa Ina v. Northwestern Bask 4 
Trust Co, App, 166 Sa2d 717. 

Ga—Pacolet Mfg. Ca v. Crescent Textika Ina, 133 
EE2d 96, 219 Ga 268, conf. to 133 EE2d 896, 
108 CaApp.366. 

Goodman v. Nadler, 148 EEJd 480, 113 Ga 
App. 493. 

m-Zi^ V. Houghbrn-Mimin Co, 224 N£2d 12. 

80 niAppJd 2ia 

N.Y.-Ketcham v. Hall Syndicate, Inc, 236 N.Y.E2d 
206. 37 Mba2d 693, alBL 242 N.Y.E2d 182. 19 
AD.2d 611. 

Vinnim Realty Corp. v. Pflldngton, 236 N.Y. 
E2d 933. 

NJ3.—Fust Nat Bank Wibaux v. Drdur, m 
N.W2d 670. 
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85.10. UE—Delta Air Linea Ina v. McDonodl 
Doii^ Coip., CAGo, 303 F2d 239, cert dea 
95 ECt 1953, 421 U.E 963, 44 LEd.2d 431. 

Ddta Air Linea Ina v. McDonndl Dou^ 
Coip, D.COa, 303 FEupp. 738, alM, CA, 503 
F.2d 239, cert dea 95 ECt 1933,421 UE 963,44 
LEd2d431. 

Ga-Goodman v. Ntdler, 148 EE2d 480,113 OaApp. 
493, 

86. U.E—Tow v. Minos Memornl Haqatal Asi’a 
CAW.Va, 303 F.2d 73-Keoo Indostrica Ina v. 
ACF Industrie, Ina, CA, 316 F.2d 313-IUeo 
V. Muichisoa CACaL, 329 FEd 635, cert dea 
86 ECt 1196^ 383 UE 94E 16 LEdld 209, app. 
after nmand 384 FEd 727, 32 ALJL3d 363, op. 
after remand, 303 FEd 999, cert dea 93 ECt 
143a 420 UE 993, 43 LEdEd 674. 

Ariz—Rms V. Rosa 393 P.2d 933, 96 Ariz. 249. 
Fla—Pan-American Life Ina Ca v, Reda App, 134 
' Sa2d 197, cert dea 84 Ea 1908, 377 UE 99a 
12 LEd2d 1044, rdL dea 83 Ea 17. 379 UE 
871,13 LEdEd 78. 

Ohio—S 4 S ChRiper Servica Ina v. Scripter, 394 
NEEd 1011,59 Ohio AppEd 311,13 0.a3d 326. 
Wash.—Baffin Land Corp. v. Montiedlo Motor In, 
Ina, 425 P.2d 623, 70 WadiEd 893. 
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87. UE-Rdnei Distriboion, Ina v. Admhal Coqi.. 
DON.Y, 236 FEupp. SBl-Amefiem Efectnoie 
Laboratoriea Ina v. Dopit D.CDd, 369 FEi^ip. 
1243. 

Ariz.-Citehpole v. Nanamoia 428 P.2d 103, 102 
Ain.24E 

88. UE—Kntka v. Temponriea Inc, aCTo, 368 
FEupp. 1327. 
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§12(5) CONTRACTS 
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89.10. U.S.-nIohiaon v. Feiwtni, Inc. (Erection Di- 
viBon). CA.Pa., 305 F.2d 179. 

Ekctnsonks Intern, Inc. v. Wurihzer Co.. D C 
P#.. 234 F5upp. 913. 

N.Y.—Vfarum Realty Corp. v. Pilkington. 236 N.Y. 
S.2d 935. 

CoBScqnence of bretch 

UA—Stern & Co. v. State Loan A Finance Corp., 
D.CDeL, 238 RSupp. 901. 

90. U.S.—<lotr V. AAMCO Autonuuk Truumiaiions, 
Inc., D.CMd, 313 F.Supp. 667. 

Lex loci ontnctiu 

U5.—DP Service, Inc. v. AM Intern., D.CIIL, 508 
F.Supp. 162. 

91. U.S.—Nnelear Coip. of America v. Hale, O.C. 
Tet, 355 RSupp. 193, affd., CA., 479 F 2d 1045. 

91 AotbOTized perfotmanee in any of MTcral 
places place actnally chosen 

U.S.—Meaende* v Sak* 4 Co., CA.N.Y., 485 F.2d 
1355, iBvd on oth. gida. 96 S.Q. 1854, 423 U.S. 
682, 48 LEd.2d 301, cert den. 96 S.Ci. 2201, two 
easel, 423 U.S. 991, 48 LEd.2d 813. 

page 609 

915. U.S.^ank of Nova Scotia v. San Migud, 196 
F2d 930. 

Andenon v. Andrewi, 62 FEopp. 70S, revd. on 
oth. gida. 136 F.2d 971 Rvd. on oth. gids. 67 S.Ct 
134a 331 UA 461, 91 LE<L2d 1601 

N.Yr-Tandoc v. Luckenbaeh S.S. Co, 171 N.YA2d 
381, 5 A.DJd 837, app den. 173 N,Y.SA19915 
A.D.2d 989. 

§ 13. Fact of Agreement 

9M. UA—Stem 4 Ca v. State Loan 4 Finance 
Cop, aCDdU 238 FAipp. 901. 

§ 15. Form and Execution 
page <10 

3. By statnte 

UA-Budpet Rent-A.Od- Coip of America v. Fan, 
CA.Ga, 342 F.2d 509. 

§ 16. Validity or Legality 
page <11 

12 UA—Looii Scfalesnfer Co. v. Kmie Fnmda- 
tka, D.CNJ, 312 FSupp. lOll-Goffv. AAM- 
CO Automatic -DmiiiiiBana, Inc, D.CMd, 313 
FAipp. 667—Diaz v. Soatheaitein Drilling Go. of 
Aiiaitina. SA, D-CTex, 324 FAipp. 1, afRi, 
OA, 449 FAl 238—Kodtler v. Cnounings, D.C 
Tam, 380 FAipp. 1294. 

Alaska-Stepfaan 4 Sons, Inc. v. Mimidpality of An- 
ehooge; 629 PAl 71. 

Ooio^Weitem Enteitpriiei, Inc. v, Robo-Salei, Inc, 
470FA1931,28O)IaApp. 157. 

Coon.—Breen v. Aetna Gas. 4 Sor. Ool, 220 A.2d 234, 
133 Conn. 633. 

DcL-FUiley Petrdenm, Inc. v. Oontueital Oil Co., 

23! A.2d4Sa43DeLai.36atfid.239AAI629. 

O&ftx A Cannon 4 Sons, Ina v. Dotr-CRiver 
Inc., Super, 312 A.2d 322-None Petiolenin A/S 
V, LVO Intern., Inix, Super, 389 AJd 771. 

Fh.—Goodman v. (Eien, 305 Sa2d 753, on remand 307 
Sa2d 842, cat den. 96 S.a 68,423 UA 839,46 
LB(L2d 38, app. after remand, App, 363 SoJd 
393. 

I*-Bolo|na Brea. v. Motiiaiey. App, 134 doAd 455, 
writnf. 136Sa2d 601,243 U36. 

NJkL-Pogn V. Anderson, 381 PAl 419, 72 NAl 
13<-4datter of Voight's Eatate^ App., 624 F.2d 
1022, 93 N.M. 623. 

N.Y.-^Iiilaoantlnaiia] Hdtds Coep. (Puerto Rico) v, 
(Wdoi, 238 N.YA3d 31,18 AJJJd 45, tevd. on 
oUi. irdL 203 NAAl 2ia 15 N.YA19.254 N.Y. 
A2d 327. 


N.C—Seaboard Industries, Inc. v. Blair, 178 S.E2d 
781, 10 NCApp. 323. 

Lex lod Gootractna 

La.—UA Leasing Corp. v. Keiler, App., 290 So.2d 427. 

page <13 

12 U.S.—Toronto-Dominion Bank si Hall, D.CAik, 
367 FAipp. 1009. 

D.C.—Hamilton v. Blankenship, A|^, 190 AJd 904. 
Fla.-Cemiglia v. C. 4 D. Funo, Inc, 203 So.2d 1. 
Qa.—General Eke. Credit Coip v. Home Indem. Co., 
309 S.E.2d 132, 168 Gt.App. 344. 

Neb.—Diamond Match Division of Diamond Intern. 

Corp. v. Bernstein, 243 N.WJd 764,196 Neb. 431 
Pa—In re Dm' EiUte, 283 A.2d 281 444 Pa. 411. 

page <14 

IS. The oiforeeabfllty of a promise 
N.Y—Soothweitem Shippini Corp. v. National Qty 
Bank of New York. 160 NA2d 836,6 N Y.2d 454, 
190 N.Y.SAI 351 cert den. 80 S.CL 198,361 UA 
893. 4 LEdAl 131. 

page <15 

15.10. US.-HnvenfieidCorpLV.H4RBIock,Inc, 
CA.MO, 509 F.2d 1263, cert. den. 95 S.a 2395, 
421 UA 999, 44 LEcL2d 665. 

17. U.S—Credit Bureau Management Oci v. Hnie, 
aCArk, 254 FAipp. 347. 

N.C-Hutchins v. diy, 153 S.E2d 131 269 N.C 607. 
17A. UA—Foreman v. George Foreman Associates, 
Ltd, CA.CIL, 517 F.2d 354. 

Fla—Davis v. Ebsco Industries, Inc., App, 150 Sa2d 
460. 
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Mass.—Anderson v. K. G. Moore, Ina, 376 N.E2d 
1238, 6 hdauApp. 386, oert den. 99 S.a 102a 
439 UA 1116, 59 LEd.2d 74. 

53. Ul.—WPC Enterprises, Ina v. U.S., 323 Fid 
874, 163 Cta. 1. 

Wyoming Farm Bureau Mut Ins. Ca v. Smith, 
D.CMont, 259 F.Supp. 87a afid.. CA, 377 F.2d 
918. 

Wash.—Qty of Everett v. Sumstad's Estate, 631 Pld 
366, 95 Wahid 853. 

Snl^Jecthe meeting of the minda not enattinl 
(3) U.S.-^ackioo v. Sam Ftnky, Inc., CAMa., 366 
Fid 148. 

Dd.—Norw Petroleum A/S v. LVO Intern., Ina, Su¬ 
per., 389 A2d 771, 
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55. Ind-CJjS dted In Wallace y.Bogier. App.. 395 
REld 297. 30a 182 IndApp. 303. 

N.hL—Lamonica v. Bosenbetg, 389 P,2d 216,73 Nil. 
452. 

55J. Ani-CJS. qaoted la Arizoia Cotum Gin¬ 
ning Ca v. Nicbob. 454 Pld 163, 166, 9 Aril 
App. 493. 

56. BL-Blaiae V. Stein, 394 N.E2d 836, 31 BLDea 
634, 75 lUAppld 793 

57. BL-CJJS. dttd b Bank of Marion v. Robert 
•Chidt" Fdtz, Ina, 291 N£2d 836, 843, 9 BL 
App.3d 102, affd. 311 N.E2d 138, 57 BUd 12a 

§ 33 . -Communication of Inten¬ 

tion 

56. U3.—CJ& dtad ia b R Flying W. Aitwayi, 
Ina, D,CPl, 341 Flupp. 26, U 
Ohfo-ln re Moor's Estate, 188 REld 221. 

59. U.S.—Prdmuter Printing Ca v. Stiome; Ina, 
D.COhio, 436 Flupp. 409. 

§ 34 In General 
Ubiaiy Refereneea 
Corbin on Contracts § 11. 

61. UA-Neff T. World Pub. Co, CANeh, 349 
Pld 235—Central Coast Const v. Lmooln-Way 
Coip,CAWya, 404 F.2d 1039. 

Bogiey^ Estarn v. UA. 514 Fid 1027, 206 
aa 695. 

Maddox V. Noftben Nataral Oa Co, D.COkl., 
259 FAipp. 781—MnljagiiHa v. Ste^ D,C 
RX, 296 ?Sm- 610-UiBted StadwoilMa of 
America, AFL-QO v. (XNal Sted, Inc. D.C 
Ak. 321 FAipp. 23i 
Ab.--Mayo v. Andias, 373 Sold 620. 

Atm-Malcaff V. Coybr, 484 Fid 1053,14 AriiApp.' 
524. 

IIL-CIberftSois,lna,v.Oi1imDett.248RE2d 131, 
108 IBAppld 433—OTeefe V. Lw Cibn Imports, 
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Inc., 262 N.E2d 758, 128 nLApp.2d 4ia 43 A.L 
E3d 1097. 

Li—Upmn V. Fidelity Standard Life Im Co, App, 
185 Sold 297. 

Md.-LemHch v. Board of Tnatea of Harfoid Commu¬ 
nity College, 385 A2d 1185, 282 Md. 495 
Mich-Gongol. v. Yaksich, 143 RWld 601, 3 Mich. 
App. 676. 

Minn.—St Paul FIr ft Marine las. Ca v. Bierwerth, 
175 N.W.2d 136, 285 hCnn. 310 
Ma—Hdmkamp v. American Family Mut Ins. Go, 
App., 407 S.Wld 539-Coaman Industries, Ina v. 
Gormin-Taber Ca, App., 321 S.Wld 763. 

Mont—Kuchin^ v. Security General Im Co, 380 
Pld 889, 141 Mont 515. 

N.Y.—Huntington Peimysaver, Ina v. Tire Supply 
Corp. Long Mind, 298 NYA2d 824, 59 
Mbeld 268-Antonucri v. Stevens Dodge, Inc, 
340N.YA2d 979,13 Misa2d 173—Nod J. Bnmdl 
ft Son, Ina V. Town of Cham^, Clintoa Coun¬ 
ty, 407 N.YA2d 376, 95 Miscld 320 
N.C—Smith v. House of Kenton Cotp., 209 EEld 397, 
23 N.CApp. 439, 85 ALRJd 407, cert den. 211 
S.E2d 213, 286 N.C 337. 

N.D.—CargiU, Inc. v. Kavsnangh, 228 N.Wld 133. 
OkL-GJA dted hi Armstrong v. Gay H. Jama 
Const Ca, 402 P.2d 275,277-CJA dtsd la Sims 
V. United Bridge and Iron, 402 P.2d 911,913— Nar 
tional (hitdoor Advertiring Ca v, Kaihutst, 418 
Pld 661. 

tb.—Hshnemann Medical College and HoBjutal cl PUl- 
addpUa v. Hubbard. 406 Aid 1120 267 PaArper. 
436. 

S.C-^ugb« V. Edwards, 220 SAld 231, 265 S.C 
529. 

Tei—Garcia v. ViUarreaL QvApp, 478 EW.2d 830 
Wath.—Johnson v. Whitman, 463 Pld 207, 1 Wash. 
App. 540 

W.Va.-Flrit Nat Bank of Oallipdis v. Marietta Mfg. 
Ca, 153 SJBld 172. 

Wn-^beobeig v. Continental Cia. Co, 180 RWld 
726,48 Wbld 637. 

Proabe ma indfape n aa bk dement 
Alt—Downtowner Cotp. v. Commonwealth Secnritfei 
Cotp., 419 S.W.2d 126, 243 Art 121 
Credit cud 

EI.-Goldstein v. Rhode Isbnd Hospita] Ttuit Nat 
Bant 296 A2d 112, 110^1.580 

ITjnimrial Btotiiwito 

UA-Ghdden v. Patgaa, Ina vt Waldorf, Md, CA 
N.C, 575 Fid 1091. 

P-8e645 

63. MkA— Lake Suta En^neering Cotp. v. Law- 
Roce Seaway Goip, 167 N.Wld 320, IS Mict 
App. 637. 

64. RY.—Varsity Transit be. V. Sqiorita, 413 N.Y. 
Sid 868, 98 Mbeld 255, afU. 418 RYA2d 667. 
71 ADld 643, affil 399 REld 941, 48 RYld 
767, 423 N.Y.Sld 910 

§35. Offer 

Library R^erencea 
Mod^ Legal Forms Ch. 5, 
Agreements. 

65. UA-fRouer Elea Const Oa v. hfiUv-Davb 
Co, CAIil, 422 Fid 1132, oert den. 91 act 56, 
400 UA 828,27 LEdld 58. 

CJA qastad b Dooley v. Wot D.CAit. 210 
FAipp. 239, 246. 

RY.-CJA eibd ta Rochester Phunbing Supply V. A 
Boigart Ina, 370 N.YA2d 716, 719, 49 ADld 
78. 

Tei.-A ft A Const Co, ba V. aty of Corpoi Chriiti. 

OvApp, SZ7 aWld 833. 

OtlMr deffaritioii 

(2) UA-^ntentate bdnitriea, ba v. Barclay Imbit- 
tries, ba, CAInd, 540 Fid 868. 

McLanghlb v. Stevens, D.CILL. 296 PAipp. 
610 
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Supreme Gap. v. Blake Cb, 369 AJd 
1017, 279 Md. 331. 

mdi. —Weitem Midiigui Umvenity Bd. of Trustees v 
SlBvin. 138 N.W.2d 884, 381 Mkh. 23. 
Mo.-Ca<rman Industries. Inc. v. Oorman-Tiber Co., 
App., 521 S.W2d 763. 

Held to coastitiite Offer 
(2) Gt.—Standard OU Co. v. State Necn Ca. 171 
S.S2d 777, 120 Ga.App. 660. 

(8) Newspaper adverttaemenL 

Ix-Wniis V. Allied Insulation Co.. App., 174 So.2d 
838. 

(9) Letter representationi. 

DL-Central Nat. Bank & Trust Ca of Rockfoid v. 
Oonsonien Const Ca, 282 N.E.2d 138, 3 lH 
App.3d 274. 

(1(D Other matters. 

Conn.—Jaybe Const. Co. v. Beoo, Ina, Cir.A.D., 216 
A.2d 208, 3 Conn.Gr. 406. 

Fit—Blackhawk Heating & Plumbing Co, Ina v. Data 
Lease Financial Corp., 302 Sa2d 40A on remand. 
323 So2d 473, maiuL enforced. Sup.. 328 Sa2d 
825. 

HL—Kjedd V. Woodford County Swine Breeders, Ina, 
370 N.E2d 132,12 lU.Dea 329, 34 IILApp.3d 361 
N.R—Trimount Bitominous Products Co. v. Chitten¬ 
den Trust Ca, 379 A.2d 1266, 117 N.H. 946. 
N.Y.—Ostrander v. Billie Hohn'i Village Trsvd, Ina, 
386 N.Y.S.2d 397, 87 Misald 1049. 

WiatL-Oover Park School Dist Na 400 v. Consol¬ 
idated Dahy Products Co., 330 P.2d 47,13 Wash. 
App. 429. 

W.Va.-F!nt Nat Bank of GalUpoha v. Marietta Mlji. 

Co. 133 SE2d 172. 

Held not to ctnistftnte ofller 
(2) Other matters. 

U^—Beverage Dotributois, Ina v. Olympia Brewing 
Co. CA.Ca]., 440 F.2d 21, cert den. 91 S.a 
2209,403 U.S. 906, 29 LEd.2d 681 
OL-Kiitzler v. Booth, 327 N.E2d 63, 27 DLAppJd 
768. 

Kaa—Holiday Devetopment Co., Ina v. J. A. Tobin 
Const Ca. 349 P.2d 1376, 219 Kaa 701. 
Wask-Bames v. Trace, 349 P.2d 1152,13 WiskApp. 
437. 

QiotitioB 

Hawaii—Bail M. Jorgensen Ca v. Mark Const, Ina, 
340 PJd 978, 36 Haw 466. 

Or^-Sonthworth v. Giver, 387 P.^ 994, 284 G. 361. 

pa8e64< 

6 & UE-GJ&gMtdli Dooley V. West D.CArit, 
210 FBnpp. 239, 246. ' 

Alaika-Prokopis v, Piokopb, 319 P2d 81A 
66 Jl Mhm.—Gederstrsod v. Luthcsan Brotherhood, 

. ll7N.W.2d 213,263 Mtna-52a 
N.Y.-nJeiDZum v. Jemzua. 330 N.E2d 414, 36 N.Y.2d 
496, 369 N.YA2d 40a 

6di0. N.C.-8niith v. House of Kenton Corp., 209 
Si2d 397, 23 N-CApp. 439, 85 A.LR.3d 407, 
A cert dea 211 S£2i 213,286 N.C 337. 
Wadi^ohason v. Whitman, 463 P.2d 207, 1 Wask 
App. 34a 

SJ. UK^-CJjS.«NtidtaDooIeyv.WeitD.CAik. 
210 F.SUPP. 239. 24a 

N. Y^-Bnllllle^Booth Potochiuine Corp. v. Kaufinan, 

238 N.Y.SJd 2a 18 AJJJd I6a motion dea 192 
NJEJd 25, 13 N.yjd 753, 242 N.y.SJd 57. alH. 
196 NE.2d 6a 13 N.YJd 1077,246 PliYA2d 403. 
EqfeMtonoftateiitkn 

UE-Bogley*s Estate v. UE, 314 F.2d 1027.206 CtG 
693. 

Me^-Zamore v. Whitten, 393 A.2d 433. 4 ^LRAdl 
899. 

SJS. UjK—T empleton v. Contuental Illinois Nat 
Bank A Trust Ca of Chieaga D.CI1L, 429 
FBupp. 1294. 

O. UE-CJJKtMed in Dooley V. West GCAtk, 
210 F.Sup^ 239, 24a 


Ga.—Dynasty Carpets, Ltd. v. Galaxy Carpet Mills, 
Ino. 231 S.R2d 117,148 Qa.App. 149. 

Mt-Fotbes V. Wells Beach Casma Ina. 307 A.2d 2ia 
Wash.-Knight v. Seattle Fust Nat Bank, 389 P.2d 
1279, 22 WaskApp. 493. 

Mattm coniidaed in determining whether 
etnuminicstion b oflOr or step in prelimi- 
narjr n^odatioiis 

Conn—Jaybe Const Ca v. Beca Ina, Cir.A.D., 216 
AJd 208. 3 CoaaGr. 40a 
Expulsion of de^ not offer 
Tex.-Sfidnian v. Whitney. GfvApp, 541 S.W.2d 889, 
err. ref. no rev. err. 

69. UE-CJ.S. qiwtsd in Dooley V. West GCArk. 
210 FBapi. 239, 24a 

69.10. UE-Conins v. Thompson. CA.Wasb., 679 
F.2d 168. 

ObJectiTe standtrd not ^ipUcaUe in ibsoce of 
kntndedge 

ChL—Windsor hGli, Ina v. Cdlins & Aikman Corp., 
App., 101 CaLKptr. 347, 23 CA.3d 987. 

69,20. UE-Oiiilbertv.Phniip6 Petroleum Co, CA. 
Term., 303 F.2d 387. 

Ala.—Alexander v, Aiabnma State Tenure Qnimitsiaa 
Gv., 338 Sa2d 1031 

69 J5. Utah-Cstmun V. Johnson, 341 Pld 793. 

69JO. GL-Resdv.GutfGl Corp., ISO S.E2d 319, 
114 GaApp. 21. 

69JS. UJ.-Anderaan v. UJ.. D.CMmn., 468 
PJupp. 1083, sfflL, CA., 624 F.2d 1109. 

Except in the case of a contract for 
exclusive dealing, an offer may be 
made to as many persons as desired, 
with rights against the first one ac¬ 
cepting.*’'* 

69j4Q. CsL-Oe Witte V. Calhoun, 34 CsLRptr. 491, 
221 CA.2d 473. 

§ 36(1). -Forms 

Library References 
Coiiiin on Contracts, §§ 29, 95 
etseq. 

Modem Legal Forms Ch. 5, 
Agreements; GL 17, Building 
Ajpeements; Ch. 46, Motion 
Pictures. 

70. EI.-Judd Realty, Ina v.Tedesoo, 400 AJd 932. 

§ 36(2), -Certainty 
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7050. lIS.-4adaon v. Sam Finky, Ina, CA.MbB., 
366 FJd 14a 

CaL-Borrow v. Timmsen, 33 ChLRptr. 66a 223 
CA.2d 283, 100 A.LRJd S44-Robiiison & WS- 
800 . Ina V. Stone, 110 CsLRptr. 673, 33 CA.3d 
39a ' 

Mo-Smidi V. Loia 29 aw.2d 91,323 Ma 282—Wnt- 
Idns V. Watkim, 397 S.W.2d 603. 

Tcl—W alzem Devdopment Co., Ina v. Oerftn, Gv. 

487 iW Jd 219, err. nf. no rev. err. 

75. UJ^Frank Snllivtn Ga V. Midwest Sheet Metal 
Works, CAMinn., 333 Fid 33-CJ& died in 
Gvic Plaa Nit Bank v. I%it Nat Bank in 
Ddim, CA.MO.. 401 FJd 193, 199 Sweetnts v. 
Sunlina Ino, CA.Ma, 423 FJd 26a 
Ariz^Fleming v. Becker, 483 PJd 579. 14 Arlz-App. 
347-Malooff v. Coyier. 484 ?2& 1033, 14 Aiiz. 
App. 524. 

Ga.—Peaohtne Medical Bldg., Ina v. Ked. 130 S£3d 
33a 107 Oa./M^ 438-Fofat Services, Ina v. 
Fkldity & CaL Ga of New Yotlt 171 EE2d 743. 
120GaApp.60a 

Uabo—Matheson v. Harris, 336 PJd 754, 96 Idaho 
739—Bamm v. Hud, 340 PJd 1352, 97 Idaho 
173. 
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ra.-Kraltco Corp. v. Kolbui, 274 N.E2d 153, I IE 
App.3d63S. 

Iowa—Davis v. Davis, 136 N.WJd 870 261 Iowa 992— 
Alpen V. Cfa^Hiuii, 179 N.WJd 383. 

Kaa-Jack Richarda Aircraft Sales, Ina v. Vaughn, 
437 PJd 691, 203 Kan. 967. 

La.-Toye Bros. Ydlow Cab Ca v. City of New Ot^ 
leans, App., 264 Sa2d 76a writ ref. 267 SoJd 2ia 
263 La 102. 

Md.-L A L Corp. V. Ammendale Nonnal Instittite, 
236 A.2d 734, 248 Md. 38a 
Maaa-Blair v. Gfiina 247 NJEJd 373, 333 Man. 
706-6eU V. B. F Goodrich Co. 270 N.E2d 92a 
339 Maaa 763—Luoey v. Hero Intern. Coq).. 281 
N.E2d 26a 361 Man 569. 

Mo—CJJE qwrtad b Dtmon Abnn Ooip. v. Ecomou- 
)c Development Coqi., 355 S.W.2d 694, 693. 

CJS. ettad h Benghniiia v. Allen. App., 373 
aw.2d 199, 20S-Shepaid v. Gtick, App.. 404 
aW.2d 441. 

N.Y.-Anjoid v. Exterior Const Corp., 239 N.YE2d 
299, 37 M]aa2d 1034 

N.C-Mstthews v. Matthews, 162 S£2d 697, 2 N.C 
App. 143—SIS Radia Ina v. Brogu, 182 S£2d 
594, 12 NCAPP., 171 

Tex.—Sumners v. Hohenberger, GvApp., 336 S.WJd 
804, err. ref. BO rev. err^-^ v. Parker, GvApp., 
469 S.WJd 727, err. ref. no lev. err. 

Uath—Owyhee, Ina v. Robbins Marco Poki, 407 P Jd 
565, 17 Utsh2d 181-Kier v. Condrack, 478 PJd 
327, 25 Utah2d 139. 

Wk-Witt v. Realist, Inc, 118 N.WJd 8a 18 Wn2d 
282. 

ReasonaUe eertsdnly 

(l) UE-Zukoaki v. Baltfanm ft O.E Ca. CA.Fa, 
315 FJd 622, cert. den. 84 EG. lift 373 UE 85a 11 
LEdJd 83-Zeylier v. SE ft E Mclg. Ca, CAJnd, 
319 F.2d 6b6-Coiineeticat General Life Ina (fo. v. 
Critoa, CA.Fla, 405 F2d 41—Day Companks v. Pa- 
tat,CA.Ga,4(B FJd 792, cert den. 89 Ett 99a 393 
UE 1117,22 LEdJd 122, app. after lanand 440 FJd 
1343, cert den. 92 Ea 71. 404 UE 83a 30 LEiL2d 
59. 

I1L—Lee Shell Ca v. Modd Food Ceater. Ino, 250 
N.E2d 66a 111 lEAppJd 235. 

Wash.^8nzea v. Phillipa 437 PJd 189, 73 Waik2d 
174. 

(4) Other statementa 

UE—Xiddk Rides, Ina v. Southland En^neetufc 
Inc, aA.CaL, 361 FJd 573. 

Abdea-Abska Creamery Products, Ina v. Wdb 373 
Pjd 505. 

Qa-Oieen v. Zaring, 149 EE2d US, 222 Ga. 
Watldttt V. Avnet, Ina. 177 EE2d 582, 122 
GtApp. 474. 

OL—Maywood Spottservioe, Ina v. Maywood Park 
Trottiiig Ass’n, Ina, 302 NE2d 79.14 lEAppJd 
141. 

Ind—MoGiin’s Eibte v. McGain, 183 NEJd 
842, 133 IndApp. 64a nh. dkm. 184 N.E2d 281, 
133 IndApp. 645. 

Tex^Kiikwood ft Morgan, Ina v. Roach, GvApp, 
360 EWJd 173, err. ref no rev. en. 

Farticnlir agreoncBto toM for nneartili^ 

(17) UE—Zukodd v. Battunoie ft OE. Co, CA. 
Fa, 315 FJd622. oeit den. 84Ea HE 375 UE 8Sa 
11 LEd.2d 83-Zeylier v. SE ft E Mig. Co, CA.lBd, 
319 FJd 696-Oiiisb«g Mack Ca v. J. ft H. Libd 
Fiooeinng COip., CA.N.Y., 341 PM m-Gtg v. 
Grace, CA.Oa., 433 FJd 14. 

CaL-Van Duker v. Fritz, 33 CiLRptr. 5% 222 CAJd 
228—Western Homes, Ina v. Heriiert KddL Ino, 
43 CiLRptr. 83a 23 CAJd 142-White Point Ca 
v. Herrington, 73 GdJtptr. 88a 268 CAJd 438- 
Robinson ft Wikoii. Ina v. Stem UO CsLRptr. 
673, 35 CAJd 39a 

Flo-Oitit Const Ga v. TYail Devdopmeni Corp, 
App, 198 Sold 341. 

Oa^Whtke V. Horaerb Enterprise^ Ina, 162 EE2d 
89a ll8GeAiip.2Il. 

UdKMMk’s Sovke Co, Ina V. Jones, 334 PJd 1102, 
96 Idaho 662. 
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Min.—Southern Pine Superior Stud Corp. v. Herring, 
207 Soi2d63I 

Mo.-^engiinina v. Allen, App., 37S S.W.2d 199. 

N.Y.-Hover v. Nationil Grange Ins. Ca, 200 N.E2<1 
456, 14 N.Y.2d 824, 251 N.Y.SJd 473. 

Tex.-Wheeler v. White, 398 S.W.2d 93. 

Charles v. Charles, OvApp., 478 S.W.2d 133, 
err. ref. no rev. err.—Terrdl v. Nelson Puett 
Mortg. Co., Civ.App., 511 S.W.2d 366. err. ref. no 
rev. eiT.— Pine v. Oilbraltar Sav Ass'n, GvApp., 
519 S.W.2d 238, err. icf. no rev. err. 

Avreenwnts hdd sufllcioidy cert^ 

U.S.—Langendoif United Bakeries, Inc. v. Moore, C.A. 
Or., 327 F 2d 591 

Benbam v. World Aiivays, Inc., D.CHawaii, 
296 F.Siipp. 813. 

Fla.—Blickhawk Heating ft Plumbing Co., Inc. v. Data 
Lease Financial Corp., 302 Sa2d 404, on remand 
325 Sa2d 475, mand. enforced, Sup., 328 Sa2d 
825. 

Ga.—Southern Land. Timber ft Pulp Cnp. v. Oavn ft 
Floyd Engiiicefs. Inc., 135 S.E2d 454, 109 Ga. 
App. 191^King V. State Farm Mot Auto. Ins. 
Co., 160 S.Eld 230, 117 Gaj^pp. 192. 

huL—Miller v. Frankfort Bottle Gas, Inc., 202 N.Eld 
395, 136 IndApp. 456—Albee Hammond Homes, 
Inc. V. Bcknese, 252 N E2d 808. 146 Ind.Ai^ 5. 

Lsj—I ngram Corp, v. dnel^ Inc., App., 188 So.2d 96, 
vrit lef. 190 So.2d 231 249 La. 712-Shea Ofl v. 
Texas Gas Transmission Corp^ App., 210 So.2d 
554, writ lefosed. Sup., 214 So.2d 165,252 La. 847, 
and2i4So.2d 166,252 U 850. 

Mo^-South Side Realty Co. v. Hamblin, App., 387 
S.WJd224. 

Neb.—Muller Eatetprises, Inc v Gerber, 133 N.Wld 
913, ITS Neb. 463, app. after remand 142 N.Wld 
593. 180 Ndbi 318. app. after remand 153 N.Wld 
920^ 182 Neb. 261. 

NJ.—Phley v. Barton Sav. ft Loan Asahi. 196 AJd 
681 82 NJJSuper. 75. 

N.O.—North Am. Pump Coipi v, Gay Equipment 
Corp,, 199 N.W.2d 888. 

Tex.-Ball v. Cbope^StnIiey Cc. GvAppw, 413 S.Wld 
467-Hiifr V. Tippit, GvApp,, 453 EW,2d 523. 

Law doM Mt CiTor 4astnicth» of fiontrads for 
mcntiliilT 

Ala^Abfaema Nat Lift Ina. Co. v. National Unkm 
Lite Ini. Co.. 151 So.3d 761 275 Ala. 28. 

OU^-Duan v. Dunn, 391 Pld 885. 

Eidt COM nd itand OB omi peeilfor cfavui* 

BtUCM 

Ui^-tohtm V. Worid Ainniya, Inc, D.CHawaii. 
296 Filipp. 813. 

Noacoopedtfve eontncts 

Me—Mdne Oat ft AppUanoea, Inc v. Mona ftoa. 
Co, 259 Aid 367. 

UaeortalBtT of taeaibig bhIcm fSor mUgntty 

Waih.—Fboples Mortg. Ca v. Vista View Botldtts, 496 
Fid 354, 6 WailtApp. 744. 
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75,5. U.E—LahainaFMaui Corp. v. Tau Tet Hew, 
CAHawaii, 362 Fid 419. 

McLanghlin v. Steveni, D.CR.L, 296 Fiopp. 
6ia 

Ati-Madden V. Hart 463 EWid 351249 Aik. 1054. 

QE—CsHfanlt School Emp. Aii’n v. Sunnyvale Be- 
mentaiy School Ditt of Santa Chia Gxmty, 111 
CaLRptr. 433, 36 CA.3d 46. 

Ge—Bagi^Hnghca, Inc v. MoConneD, 164 S£2d 
229.224Ga.6S9. 

Uabo-Q a Laavefl ft Ca V. Grafe ft AiMciatei, Inc, 
414 Pid 873, 90 Idaho SOI 

lowa-Deokcr v. Juzwik, 121 N.W.2d 651 255 Iowa 
358. 

Lar-Cben v. Toupi, App, 168 Soid 893. 

Mac—MUian Const Ca, Inc v. Tkansh-Mixed Oon- 
ente Corp, 310 N.E2d 363, 365 Mao. 121 70 
A.La3d 1259. 


Mo.—John Deere Ca of St. Louis v. Shoit, 378 S.W.2d 
49&-CJi. cited in Watkins v. Watkins, 397 
S.W.2d 603, 610. 

N.D.-Mag Const Ca v. McLean County, 181 N.W.2d 
718. 

Pc-Fahringer v. Striae's Estate 216 A.2d 81420 Pa. 
48. 

Tex.-Bend8hn v. Delgada 406 S.W.2d 897. 

National Furniture Mfg. Ca v. Center Plywood 
Co., Gv.^, 405 S.W.2d 115, err. dam. 

Utah—Efbo Distributing Inc v. P erri n , 412 Pid 615, 
17 Utih2d 375. 

Wis.—Qodid V. Nstkwal Exchsngors, Inc, 277 
N.W.2d 755, 88 Wtt.2d 596; 

75.10. Ui.—Maddox v. Northern Natural Gas Cc, 
D.COkl, 259 Fiupp. 781-Preinier Elec. Const. 
Cc V. MUler-Davis Ca. D.CIU, 291 RSupp. 295, 
affiL. CA, 422 F.2d 1131 cert den. 91 S.O. 56, 
400 U.S, 828,27 LErUd 58-Craven v. WiDiams. 
D.CS.C, 302 Fiupp 885. 

Alaska—Alaska Creamery Products, Inc v. Wells, 373 
P2d505 

Idaho—Dale’s Service Co, Inc. v. Jones, 534 Pid 1101 
96 Idaho 662-Giacobbi Square v PEK Corp, 670 
Pld 51.105 Idaho 346. 

HI.—Bank of Marion v. Rcfoert “Chidt" Fritx, Inc, 291 
N.E2d 836,9 Ill.App3d 101 affd. 311 N.E2d 138, 
57 m.2d 120. 

N.K-S8win V. Carr, 323 Aid 924, 114 N.H. 462. 
N.V-—Arnold v. Exterior Const Corp, 239 N.Yiid 
299, 37 Miscld 1054. 

Tex.—Edmunds v. Houston Lighting ft Power Ca, 
Civ,App, 472 iW.2d 797, err. ref. no rev. err.- 
Cfatrla V. Gurles, GvA]^, 478 EWid 133, err. 
ref. no rev. err. 

Uie of crmmaxiBl Mandard 

U.E—Luis Ififsdi y Cia. Sodedad Anonima v, Roaen- 
blatt Cisini Co, CA.N.Y, 418 F.2d 1300. 

Where, however, a major term can be 
measured by standards •already settled 
on in other parts of the agr^ent, it 
may be held in suspense without ex¬ 
press assent’*-” 

75.15. Ui.—Orient Mid-East Great Lakes Service v. 
btenadoiisl Export Lines, Limited, CA.Md., 315 
F.2d 519. 

76. Ui.-^Wa V. fisldwin Pisno ft Oigsn Co, D.C 
Conn, 262 Fiupp 515, effl, CA., 386 F.2d 828. 
Ala.—Alibama Net Life Ini. Ca v. Nitioiial Unkii 
Life Ins. Ca, ISI Sa2d 761 Z7S Ala. 28. 

Ariz.—Aztec FDm Productions v. Tucson Ga ft Elec 
Co. 463 P.2d 547, II ArizApp 241. 
Chl.-Spelliiiin v. Dixoa 63 CaLRptr. 668,. 256 CA.2d 
I—Robiiisao ft WDsoo, Inc v. Stone, 110 Cal. 
Rptr. 675, 35 CAJd 396. 

Del—buyer v. Haveg Corp, Super, 203 Aid 176, 8 
Stony 88, affd. 211 Aid 910. 8 Storey 533. 
lowft-Davis V. Davis, 136 N.Wid 87(L 261 lows 991 
La.—TAC Amnement Co. v. Henry, App, 238 Soid 
<398. 

Mw-Unkn (» Cb. itf California r. Wood, 297 Sa2d 
819. 

Md— CJJS. died fo Damon Alaim Corp v. Economic 
Development Gotp, 355 EW.2d 694v 695. 

CJJS. dtad in Bengimina v. Allen, App, 375 
S.Wid 199, 203. 

N.Y.—Brown ft Gtantber v. Nmth (^ueeniview Hoina, 
Inc, 239 N.Y.&2d 481 » AJDM 327. 

Silveia v. Safin, 361 N.Yiid ISO. 79 Mbcld 
919. 

N.D;-Mag Coot Ca v. McLean County, 181 N.W,2d 
718. 

Ohio—litonger Sign Ca v. American Sign Ca, ^ 
NXid 609,11 Ohio St2d 1. 

Or.-Laidgniver v. DeShazar, 398 Fid 193, 239 Or. 
446. 

Tez;-MQon v. Mofaoin. Gv.App, S14 S.Wid 508. 
Waih^eapla Mortg. Ca V. Villa View Baflderi, 496 
Fid 334v 6 WashApp 744. 
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Tans of opttoi changeable 
Ix-Sweeney v. Popeyes Famous Fried Chicken, Inc, 
An>. S Or.,'427 Sa2d 464, writ deo, Sup, 435 
Sa2d 449. , 
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77. N.C—McMiehad v. Borough Motos, Inc, 18R 
$.E2d 721, 14 N.CApp 441. 

Emplojneiit oontraetB heU invalid 
N.Y.-Siiuider v. Baiythnikov, 1 Dept, 487 N.Yi.2d 
51, 110 AD.2d 511. 

(7) Gc—Savetberg v. Fhoto-Miriter Cop of Atlu- 
ta, 155 EE2d 385, 223 Gc 383. 

N.Y.-Reibiini v. Roaeman, 239 Ni.2d 174,22 N.Y.2d 
143, 292 N.Yi.2d 65. 

CbntractB held ant too nncartaln 
(1) Gc—Mike Bajalh, Inc v. Pike, 172 SJE2d 676, 
226 Gc 131. 

Malloiy V. ErickMn. 163 SJE2d 913, 118 Gc 
App 838. 

Minn.—Cedetstrand v. Lutheran Brotherhood, 117 
N.W.2d 213, 263 hCnn. 520. 

Or.-^’Direr v. IntemationBl Health Aasor. Ca, 474 
P.2d 759, 256 Or. 429. 

Tec-Benie v. Keith, GvApp, 361 EW.2d 592, or. 
ref. no rev. err. 

Undentandlng bp both partiM as easential 
Neb.-Mooie v. Natioaal Devefopment of Omaha, Inc, 
125 N.Wid 9, 176 Neb. 25. 

Not void if minor terms omitted 
CaL—Travelers Inc Ca v. Woriunen’i Coenpeuation 
Appeals Bd, 64 C4I.Rptr. 44a 434 PJd 992, 68 
C.2d7. 



78; UA—Penn^Huo Sted Gxrp v. US, aa, 354 
FJd 254» 173 aO. 1064; 

CsL—SelibirKringlen Goip v. Alien Enginaeting Go, 
92 CiLRptr. 799, 15 CA.3d 93. 

Oc-Mslloiy V. Eridkaoi, 165 S.E2d 913,118 OcApp 
838. 

RL—Maywtxd Spoitservice, Inc v, Maywood Fait 
Trotting Aa’n. Inc, 302 NJ.2d 79,14 lUAppJd 
141. 

Omtnct beld invalid 

Lc-Wright V. Mark C Smith and Sooc 283 Sa2d 85. 

79. UA-Clazer v. Glazer, CAJn, 374 FJd 39a 
cert dec 88 S.a lOa 389 UJL 831, 19 LEdJd 
9a oei leroand, D.C, 274 F.Supp 471, on remaiid 
278 F.2d 476. 

Cord v. Contbiental Copper ft Sted Export 
Corp, D.CN.Y, 223 FAipp 503. 

Art.—sinflbid v. Sealtest Foods Division of Natioiud 
Daily Produets Corp, 483 S.W.2d 202, 252 AiL 
118L 

Gd.-Maiihdl ft Oa v. Wcad, 51 CaLRptr. 183, 242 
CAJd 191-Boyd v. BcvHacqiia, 55 ChLRptr. 6ia 
247 CAJd 272. 

FIc-Eiiglish V. Oark, App, 289 SoJd 33, app after 
renaiid 319 Sa2d 17a 

Kac-Hays v. Underwood, 411 PJd 717, 196 Kac 
265. 

Mlch^. W. Knapp Ca v. Shoe 172 N.W.2d 867, 19 
MidiApp 427. 

Mmc-Biowiilee v. Ertzm, 182 N.WJd 697, 289 
Mine 83. 

Wk-Dimzy v. North Shon Pub. Ga, 191 N.WJd 
72a S3 WisJd 38. 

80. CaUJfoihinion ft WOsoiw Ina V. Stoim 1^ 

Rptr. 673, 33 CA3d 396. 

nL-Halpera v. McLaagfafin, 212 N£2d 122, 64 EL 
App2d431. 

Rnie lea itiictly applied in suit for broach than in 

suit for specific perfotmuec 

Tet^-Kiifcwood ft Mnpn, Inc v. Raach, GvJ^ 
360 S.WJd 17a etr. ref. no rev, err. 

WW 

81. Tec—CJJE futad la Fprd Motor Ca v. Davb 
Bros, Inc, GvApp, 369 EWJd 664, 668. 
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83. Ma-WIUman v. Bebd«r, 499 S.W.2d 770- 
CJjS. vwtod ta Dunon Alarm Corp. v Economic 
Dmttlopnuat Goiix. 55i S.W.2d 694, 695. 

CJ& qpotod In Bengmmu v. Allon, App., 375 
S.WJd 199, 203. 

89. U.S,-Butte V. Attwood, C.A.MIch, 369 F 2d 
811. 

Southern Fire * Cis. Ca v. Teal, D.CS.C., 287 
RSopp. 617, iffiL. CA., 406 FJd 133a 
Mo,—Veterui Linolwm A Rug, Ine. v. Tunai, 

432 iWJd 371 

BriUtog aid embm i aa n contnwtn 

(2) Other metten. 

Qa.—AOen v. Arrow Cootncting Co., 138 S.E2(160a 
110Qa.App.369. 

RY^Brown Broi Elec. Contracton, Inc. v. Beam 
Comt Carp., 361 N.E2d 999, 41 N.Y.2d 397, 393 
N.YE2d 330 

Cnaot mihe OBoertalBty 
CaL—SpdbnaD v. Dixon, 63 CeLRptr. 668, 256 CA.2d 
1 . 

pige655 

90 . GaL—Magna Devdqancot Co. v. Reed, 39 CaL 
Rptr. 284, 228 CAJd 230 

9U KaiL-CJE, cted in Welteiua v. Hon, 438 
P.2d 65.69, 200 Kan. 578. 

98J0. UJ.—Atlande Banana Ca v. Standard Fruit 
A SE Co,, CAJLa., 493 FJd 553. 

Ariz.-H A W Tod Co. V. Meahew, 424 F.2d 828. 5 
Aiix.App. 180 

Ce],-Woog V. D1 Oreaa. 35 CaLRptr. 241, 386 P.2d 
817, 60 C3d 525. 

WaatL-Peopte Mortg. Ca v. Vista View Builders, 496 
PJd 354, 6 WaslLApp. 744. 

W.Va.-FhiIUpi V. Rogers, 200 lE2d 676, 157 W.Va. 
194. 

96. UE-SoiitlienFireACei.Cb.v.Tal.D.CS.a 
287 FJnpp. 617, aflSL, CJL, 406 FJd 1330-Mid- 
Comment Td. Cmp. v. Home Td. Ca, D.C.Mus., 
319 F.So|)p. 1176. 

Drake v. Handman, D.CN.Y., 30 FJLD. 394. 
aL-Jadoao v. Scurr, 32 GsLRptr. 268, 218 CA.2d 
446-BanDW v. Timmeea 35 ChLRptr. 668, 223 
CAJd 283, 100 A.LJL2d 344-Magna Devdop- 
mem Ca t. Reed, 39 CaLRptr. 284, 228 C.A.2d 
230-Lawrenoe v.' Shutt, 73 CaLRptr. 333, 269 
CA.2d 749L 

Qa'-MUton Fhnk AOen PufaHcations, Ina v. Oeorgia 
AhIi or Petraleam RetaOen, Inc, 133 SEJd 330, 
219 Ga. 665. 

Uaho-Oiaeotlii Square v. PEE Cotp,, 670 P.2d 51, 
105 Idaho 346, 

m.-AE and W. dub V. Drebmck, 187 247,26 

IIL2dS21. 

Maywood Spottieiviee, Ina v. Maywood Park 
Trotting Aas’n. Inc, 302 NEJd 79,14IlLApp3d 
141. 

Kaa-Hsys v. Underwood, 411 F.2d 717, 196 Kan. 
263-dack Rkfaatds Aitcnft Sales, Inc. v. Vaiqdm. 
457 PJd 691, 20J Kan. 967. 

Ma-Blue Rock Industries v. Raymond Intern., Inc, 
32SA.2d66i 

MidL-nl. W. Kiapp Cb. v. Sinat, 172 N.WJd 867, 19 
MKh.App.4r. 

Mlnn.r.-l>tiraKth v. Obon, 210 N.WJd 47, 297 Mhm. 
491. 

Min^-Janci v. MoOahey, 187 Sa2d 579, eir. over, 191 
Sa2il331 

Neb.—Midte Eiterpriiei, Ina v. Oerber, 133 NE2d 
913, 178 Neb. 463, dating Mtoadwielts hw. 
Afp. after teoaiid 142 N.WJd 593, 180 Neb, 318, 
app, after icmaiid 133 N.W.2d 920 182 NHil 261. 
NJ.-Fk]ey v. fiartm Stv. A Loan Ass'll. 196 A.2d 
682, 82 N JBnper. 73, 

N.Y..~BaR)en v. Oiasteffldd Farms, Ina, 277 N.Y. 
K2d 494,27AJX2dl65. 

Sl losepbl himiignm Homes, Ine, for St. 
Agaai Sesidenoe V. Seantm. 281 N.YE2d 143, 53 
MfaeJd 1095. 


N.C.-Goodyear v. Ckiodyear, 126S.E2d 113,257 N.C 
374. 

OUo—Lrtsinger Sign Ca r. Amencao Sign Co., 227 
N.E2d 609, II Ohio SL2d 1. 

Or.—Hallinan Mockin Lumber Co. v. Esquire Lumber 
Oa 372 P.2d 781,231 Or. 341—Howard v. Thom¬ 
as. 326 Pid 352. 270 Or 6. 

Tex.—Tanenhuun Textile Co. v. Sidran, Civ.App., 423 
&W.2d 633, err. red no rev. err. 

Vi.-High Knob, Ina v. Alter, 138 &E2d 49. 205 Va. 
503. 

WasE-Wetbetbee v. Gary, 381 P 2d 237-Olson v 
Balcfa, 389 P 2d 900 63 Waiii.2d 938-Olendale 
Realty, Inc. v. Johnson. 493 P 2d 1373. 6 Wash. 
App. 731 

Wi—Umted Auta, Airmft and Agr. Implement 
Woiken at America, UAW, AFL-ao, Local 283 

' V. Scofield, 183 N.W.2d 103, 30 Wis.2d 117- 
Drea?y v. North Shore Pub. Co, 191 N.W.2d 720 
S3 W!s.2d 38. 

Rnks spiled with common sense 

Wash.-Juzen v. Phillips. 437 P 2d 189, 73 WasL2d 
174. 

Particular agreements held nffideut 

(27) CaL—Southern California Thnft and Loan v 

Sylvania Ete. Products, Inc., 36 CaLRptr. 706, 248 

CA.2d 642. 

Oa.—Fox V. Avis Rent-A-Gu' Systens, Ina, 156 SE.2d 
910 223 Oa. 371. 

Southern Land, Timber A Pulp Corp. v. Davis A 
Floyd Engineers, Ina, 133 &E2d 454, 109 Os. 
App. 191—Allen v Arrow Contracting Ca, 138 
S.E2d 600 110 Ga.A]q). 369. 

Ma—House of Toots A Eogtneain^ Ina v. Price, 
App., 504 S.W.2d 157. 

N M.—Terrel v- Duke CS^ Lumber CO, Ina, App, 524 
P.2d 1021,86 N.M. 403, aild. m part, revd. in part 
oa oth. grrlt. 540 P.2d 229, 88 N.M. 299. 

Pb.—Y ardis Advertoiiig Ca v. Lee Etetranica, lao, 31 
D. A C2d 331. 
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97 . Ind.-McCUin’s Estate v. McCUn, App., 183 
NJE.2d 842, 133 IiuLApp 645, refa. dina 184 
N.E2d 281, 133 Ind-App 645. 

98. U.S,-SoutliBmFHeACaa.Cav.Ttal,O.CEC, 
287 F.Son). 617, afid., CA., 406 F.2d 1330 

Aiiz.-H A W Toed Ox V. Meshew, 424 P.3d 828, 5 
AiiaApp. 180—Haddn vi Pioneer PhnnUng Sup¬ 
ply CO, 457 P.2d 312,10 AiizApp 150 

99. UA-'VSoeke v. Baiwick, CA.N.Y., 404 F.2d 
495, oeit den. 89 ECL 1197, 394 U.E 921, 22 
LEd.2d454. 

Mid-Continent TeL Corp v. Home Td. Co, 
aCMm., 319 FJbipp 1176-Iiitefpace Corp v. 
PeubnxA HniBng Oa, laa, D.CPe., 389 ESupp. 
560 iffiL. CA, 535 F2d 1246. 

. Iddro-Bamesv. Buck, 540 P.2d 1352, 97 Idaho 173 
Fav-FOttnoy v. Brown. 243 AJd 444, 430 Pa. 401. 
Tex.—CJJE dieted fa Ford Motor Co. v. Davii Bros. 

Co, Clv.App, 369 &W:2d 664,667. 
V»A.-Jaaea v. RrOlips, 437 P.2d 189, 73 Wash.2d 
174. 

WiL-Lioi V. Pitts, 174 N.W.2d 462, 46 WisJd 35. 


1 N.Y^~Metro.Goldwyn-Maya^, Ina v. Sdieider, 
347 N.YE2d 755, 75 Miia2d 418, mod. on oth. 
girb. 352 N.YE2d 43 AJ}. 92Z 

Heftreace to plaaa and Hfodficatiow 

(1) Oa.-Peaclitree Medical Bldg., Ina v. Ked, 130 

SE.2d 530 107 QaApp 438. 

La.-Wii^t V. Mark C Smith and Sons, 283 SoJd 85. 

UO. lIL-b re Oiiia's Eatate, 305 N.E2d 565, 15 
llLApp3d 910 afid- 322 N.E2d 798,60 IE2d 27. 

La^-Monsur v. Thompson, App. 300 SoJd 6SS, writ 
dea. Sup, 303 8a2d 187. 

SC-CJJS. dtad.fa Edera v. Laiud HilL Ina, 247 
SJL2d 434, 436, 271 la 360 


CONTRACTS §36(2) 
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Cootraet held reasoaaU; oertaiB 
(1) Ga.—Southen Land, Timber A Pulp Corp v. 
Davis A Floyd Engineers, Inc, 135 S.E2d 454, 109 
GaApp 19!. 

lU.-Miiler V. Bloombeig, 324 N.E2d 207, 26 OL 
App.3d 18. 

1.55. NJ.—Moorestown Management, Ina v. 
Moorestown Boduhop Ina, 249 A.2d 623, 104 
NJ.Super. 250 

1.60. UE—Tradewa^t Inc v Cluyder Corp, CA. 
N.Y., 342 F.2d 350 cert. den. 86 ECL 71, 382 
U.S. 832, IS LEd.2d 73-Hogan v Wngbt. CJL 
Ohia 356 F.2d 395 

Oa.-A A Music Servua Inc. v. Walker, 142 EE2d 
800 221 Ga. 46. 

La—Monsur v. Thompsoa App, 300 So 2d 655, writ 
dea Sup, 303 So.3d 187. 

N.Y.—Metro-GoWwyn-Mayer, Ina v. Sdieider, 347 
N.YSJd 755, 75 M»c.2d 418, mod. on uth. grdi. 
352 N.Y.E2d 205, 43 AD.2d 921 
Tex.—CJjE dted fa Norton v, Menard Lumber Cb., 
Qv App, 523 EW.2d 791, 793. 

1,65. Tex.—Noiton v. Menard Lumber Ca, Civ.A])p., 
523 EW.2d 791. 
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1,70. U.S.—St Louis Testing Laboratories, Ina v. 
Mississippi Val. Structural Steel Co. D.C.Ma, 254 
FSupp. 47, did., C.A.. 375 F.2d 563. 

Ga—McTerry v. Free for All Mteonaty Baptist 
amreh No 1, 200 EE2d 915, 129 QaEpp 724. 
2. Tea-Bendalin V. Delgado. 406 S.W.2d 497. 

CJE quoted fa Ford Motor Co. v Davis Bros., 
Inc, CivApp., 369 S.W.2d 664, b68. 

3 Tex.—Ford Motor Co. v, Davis Bros., Ina, Qv 
App. .169 EW.2d 664. 

3J. RnUcalar agreements hdd anffident 
(4) Other agnemaita 

Lb.— Pybum v Popich Marine Const, Ina. App. 186 
Sa2d 674. 

Pa-Poitnoy v Brown. 243 A.3d 444, 430 Pp 401. 
Where bad fliltii shown 

Cal.—Gddberg v. City of Santa Clara, 98 CaLRptr, 
862. 21 CA3d 857. 

4J0. U.S.-Craven v Wdliaim, D.CSC, 302 
RSupp 885 

Oa—McMurray v Bateman, 144 EEM 345, 221 Ga 
240. 

Peachtree Medical Bldg., Ina v. Ked. 130 EE2d 
530 107 OaApp. 438-Rirks v. Atlenla News 
Agency. Ina, 136 EE2d •}?, US QoApp 842. 
N.D.-Mag Cmist Ca v. McLean County, 181 N.WJd 
718 

S.Cr-CJS. dted fa Edens v. Laurel lEU, loo, 247 
S.E2d 434,436, 271 S.C 360 
Va.-CJE chad in High Knob, Ina v. Allen, 138 
EE2d 49, 33, 203 Va 303. 

Wb.—L ivesey v. Copps Cotp. App, 280 N.WJd 339, 
90 Wi8.2d 577. 

Particolar apeematai rafDdeot 

(3) Other agreementa 

N.Y.~Ketcham v. Hall Synduata Ina. 236 N.Y.SJd 
206. 37 MfScJd 693, afid. 242 N.Y.SJd 182, 19 
A.D.2d 611. 

OkL—Bartlett v Steriing Const Ca, 499 P.2d 423. 
Or.—Furrer v. Intenatuoa] Health Ais«r. Co, 474 
P.2d 759. 256 Or. 429. 

Partibuiar agreemata beU inaufBdwt 
N.C-BIS Radio, Inc. v. Brogan, 182 SEJd 594, 12 
N.CApp 172. 

4.55. Ga—Parks v. Adanta News Agency, Ina, 156 

EE2d 137,115 Oa 842. 

Peachtree Medkal Bldg., Ina V. Ked. 130 EEJd 
530 107 QaApp 43E 
Contract held not too indefinite 

(4) Other contneta 

Oa—Bennett v. Kinwy, 128 EE2d 506,218 Ga 470— 
Ihomes V. Oikin Termite Ca. 149 EE2d 85, 222 
Ga. 207. 
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NJ^Rsbd & Jensen Corp. v. Rubel. 203 A.2d 625,85 
NJiuper. 27. 

page 660 

5. Ul-Consumeis Ice Co. v. UA, 475 F.2d 116!, 

201 aa 116. 

American Qranamid Co. v. Eliaabeth Arden 
Sales Corp., D.CN.Y., 331 F.Supp. 597. 

Aik.-Leounl v. Downing, 438 S.W.2d 327, 246 Ark. 
397. 

DL—0%kn V. Board of Ed. of School Dot. No. 189, 
Ean St. Looii, 388 N.EJd 1104,27 ULDcc. 141,70 
IlLApp.3d 604. 

N.Y.-Metix>43oldwyn-Mtyer, loc. v. Schoder, 347 
N.YJUd 755, 75 Ma&2d 418, mod. on oth. grds. 
352 N.Yi2d 205, 43 A-DAI 922. 

N.C-^insOD V. Wilkerson, 179 S.E.2d 872, 10 N.C 
App.643. 

Utah-^Catmun v. Johnson, 541 P2d 793. 

6. U&—W. ft J. Sloane; Inc, v. Kaplan Furniture 
COl, D.CN.Y., 232 F.Supp. 791-Lewis v. Ha^ 
dar Coal Cb^ D.CPa., 237 F.Sniip. 6. 

CkL—Cbnaolidated Theatres. Inc. v. Theatrical Staee 
Bmp. Union, Local 16. 73 CaLRptr. 213,447 P.2d 
325, 69 C2d 713 

Fla.-Sonnd City, Inc. v. Kessler, App., 316 So.2d 315. 

DL-Maiinon v. Tefanan, 240 N.E2d 652,40 IlL2d 535. 

Tcl—T anenbenm Textile Co. v. Stdran, av.App., 423 
S.WJd 635, err. ref. no rev. err. 

Va^-CJjS. dtad in Hig]i Knob, Inc. v. Allen. 138 
$E2d 49, 53, 205 Va 503. 
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65. U.S.—Urvant v. Imoo Poultry, Ine, D.CN.Yh 
325 F5tpp. 677, aim.. CA.. 440 F.2d 1355. 

6,15. Ndb.—Muller Enterprises, Inc. v. Qeiber, 133 
N.W.2d 913,178 Nd). 463. statmg Massachusetts 
law. App. after remand 142 N,W.2d 593, 180 
Ndb. 318. app. after remand 153 N.W.2d 92a 182 
NdbL261. 

TeE.-Citj of Hg Spring v. Board of Control, av.App., 
389 S.W.2d 523, affd.. Sup., 404 S.W.2d 8ia 

75 Li^-Qsitoa V. Woman’s Hoqxtal Foundation, 
lac, Appi, 262 Sa2d 62, writ ref. 266 So.2d 22a 
262 U 1087. 

Cwtnet not fsiaUd 

Tex.—Tanenbaum TextOe Go. v. Sdran, CtvA{^ 423 
S.WJd 635, err. ref. no rev. err. 

5301. Oa.—Parka v. Atlanta Newt AgBnejF, Inc, 156 
S52d 137, 115 Ot.App. 841 
ApacMit kaU Mfd fbr aMcrtiriity 
(2) Other agreements. 

U5-ainaing Mach. Ob. v. J. ft H. Label Preoessiag 
Goqi.. CAN.Y.. 341 F.2d 825. 

Fartkolar a^MBastt kdd aadlk^ 

(4) Other agreements. 

Dd/-Onyer v. Havcg Corp., Super^ 205 A.2d 176, 8 
88, afRL. Sup., 211 A.2d 9ia 8 Storey 535. 

page 662 

Sja W.Va^^Betkdey Comity Public Service Distv. 
ViM Cbrp. cf Afflokt, 162 SJE2d 189, ISZ 
W.Vc 251 

m N.a--Caiidiia lUkmiite Corp^ v. Ci^ 
akyCo,,139S52d 361 263N.C 139. 

OkL-Scriviier^Steveni Cc v. Bolkiis, 385 P51 911. 

Or^-OevBn v. hfihniikce Oovenmt Church, 525 F.2d 
998,269 Or. 59a app, after ntuand, 557 PJd 647, 
276 Or. 1207. 

Tab—Texaa State Optical v. Qqdor, Cn^pp^ 387 
S.WJd 461, er. ret no lev. err. 

9. RY..-Reliiini v. Roaeman. 239 NJBJd 174, 22 
N.YJd 143. 292 N.Yi2d 65. 

16. Tcc—Teal State Opdad v. Ciylor, GvApp., 
387 S,W Jd 461, err. icK no rev. err. 

$ 37. —— Tenin 

U U5-Kioe>ev. Chloride Gnxip Ltd., CA-Misc. 
572 F.2d 1099, 
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Kiui.-Wallerius v. Hare. 399 P.2d 543, 194 Kan. 408. 

Vt—Norton ft Lamphere Const Co. v. Blow ft Cote, 
Inc, 183 A.2d 23a 123 Vt. 13a 

pai^ 663 

13. CoL-Mavia Development Co. v. Reed, 39 CaL 
Rptr. 284, 228 CA.2d 23a 

§ 38. —~ Communication 
Library References 
Modem Legal Forms Ch. 5, 
Agreements; Ch. 17, Building 
Agreements; Ch. 46, Motion 
Pictures. 

14. U.S.-Fa6ter v. Udall, CA.NJri.. 335 F.2d 828. 

DL—CJ5 dtad in Carroll v. Preferred Risk Ins. Co.. 

215 N.EJd 801, 803, 34 IlL2d 3ia 

IncL-Alfeio V. Staaffer Chemical Co., 362 N.E2d 50a 
173 IndApp. 89. 

Iaw»~CJ5 died fat Iowa Mallealde Iron Cc v. Iowa 
Employment Sec Commission, 195 N.W.2d 714, 
718. 

Mo.—CJ5 dted in Hmkddey v. Citia Service Ofl 
Co, 470 S.WJd 494. 501. 

Tri-State Motor Transit Oc v. Industrial Com- 
mistioB Dhisimi of Empkqmuat Sec, App,, 509 
lW2d217. 

N.Y.—BralUle^Bootb Fotoduome Corp, v. Kaufinsn, 
238 N.Y52d 26.18 AJ>Jd 16a motion den. 192 
N.£2d 25, 13 N YJd 753, 242 N.YS.2d 57, afid. 
196 N.EJd 6a 13 N.Y.2d 1077,246 N.Y52d 403. 

N.C-Sfflilh v. Home of Kenton Corp, 209 S52d 397, 
23 RCApP- 439, 85 A.LR.3d 407. cert dee. 211 
S.E.2d 213, 286 N.C 337. 

Pa^-Odhen v. OoMfaerg, 244 A.2d 763. 431 Pa. 191 

145. U5-Fasterv. Udall, CA.N.M, 335 FJd 828. 

§ 39. Acceptance of Offer 
Library References 
Modem Legal Forms Ch. 5, 
Agreements. 
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18. U5—Pease Broi, Inc v. Evans, CA-Utah, 3Q 
FJd 71-U Crosse Garment Ml^ Go. v. U5, 
432 FJd 1377, 193 aa 168. 

McAleer v. MoNally Rttsb m g M^ Corp, D.C 
Fa.. 214 FSopp. 74a Revd. on oth. gnta, CA, 
329 FJd273. 

Aiiz^nivertel Coast. Cc v. Arizona Conid. Mason¬ 
ry ft Plastering Contracton AisY; 377 Pid 1017, 
93 Aiiz.4, 

CaL—Logoluso v. Logoluso, 43 CaLRptr. 678, 233 
CA.2d 523. 

Gum.—DmrOliver, Inc v. Webster Coopntw Corp., 
CoolPI, 300 AJd 43,30 ConnSup. 544, 

Fii._Fmaiida] Federsl Ssv. tad Loan Ast'n of Dade 
County V. Contmentil Enterprises, Inc, App., 338 
So,2d 907. 

HawaS—Bari M. Jorgensen Co. v. Mark Const, Inc, 
540 PJd 978, 56 Haw. 466. 

DL-Malonty v. Crest Finance Co,. 188 N.EJd 739,39 
llLApp.2d 378. 

Ky.—RCR Leasing, Inc v. Hsrpring Sales ft Erectos, 
lAC,474aW.2d87a 

Ix-Loeb v. Johasaa, App, 142 SoJd SlS-Kuhn v, 
Stan A. Piudw Real Cc, Ann,. 178 
296, itvd. on otL gids. 185 So,2d 2ia 249 La. 85. 

Md-Stnky v. Osborne 278 A.2d 64, 262 Md. 514, 

Mass.—Lorsnger Const Cc v. E F. Hausetman Co, 
374N.E2d 306 6 MaasJLpc 152, afld.. Sup., 384 
N£2d 176, 376 Mail. 757. 

MIcIl—A merican Puts Ca, Inc (Detroit Body Prod- 
nets Go. Divlsao) v. American Aibitiation Ass'll, 
154 N.WJd S; 8 MiehApp. lS6-Bosid of Contml 
of Eastern Midrigin Umvenity v. Burgess, 206 
N.WJd 256, 45 MieLApp. 183. 

Mo—Wynn v. McMahon Fbid Co., App,, 414 EWJd 
33a 


Nev.-Gulf on Corp. v. dark Comity. 575 P.2d 1332, 
94Nev. 116. 

NM.-Ci5. dted fat McCoy v. Abup, App., 609 P.2d 
337, 341, 94 N.M. 255. 

N.Y.—Branner-Booth Fotochrome Corp. v. Kaufman, 
238 N.Y.E2d 26,18 AJ>.2d 16a motion den. 192 
Ni2d 25, 13 N.Y.2d 753, 242 N.Y.S.2d 57, ifhL 
196 N£M 6a 13 N.YAi 1077,246 N.YE2d 403. 

UnWerv Corp. v. Ftedc 271 N.YA2d 478, 50 
Mise.2d 823, afld. 279 N.YA2d 5ia 53 Misc2d 
644. 

N.C—Smith v. House of Kenton Corp., 209 EE2d 397, 
23 NCApp. 439, 85 AJL.RJd 407, cert. den. 211 
EE2d 213, 286 N.C 337. 

OkL—Armstrong v. Ony H. James Gout Co., 402 P.2d 
27S-Sims v. United Bridge and Iran, 402 P.2d 
911. 

Or.-Sheedy v. Stall, 468 PJd 529, 255 Or. 594. 

Tee-Fuky v. dark Equpmait Cc, Qv-App,, 484 
EW.2d 142, err. ref. no rev. err. 

Utah—Gitmull v. Johnson, 541 P.2d 793. 

Wailb-Corhit v. J. L Case Co, 424 P.2d 29a 70 
Washed 521 

Wia.-Schlosmr v. ADis-Chalmen Corp, 271 N.WJd 
879, 86 WisJd 226. 

No oUIgation abwit oGCoptanee 

UA—Bromberg v. Hobday Inns of America, CA.I1L, 
388 Fid 639, cert dec 88 la 1804, 391 UA 
911 20 LEdld 651 

Iowa—Prestype Inc v. Carr, 248 N.W.2d 111. 
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19. Wash.—Ferrer v. Taft Structurals, Inc, 587 Pld 
177,21 WashJ^. 831 

No eoalract can ha gitaned finm written document 

fflaly. 

UA—McAleer v. McNally Pittsburg M^ Corp, D.C 
Pc, 214 F.Supp. 74a revd. on otL gids., CA, 329 
Fid 273. 

20. Aric.—Downtowner Corp. v. Commonweslth Se- 
onritiet Corp, 419 EWld 126, 243 Ark. 121 

2L5. U5r-Ceirtral Coast Const v. lincota-Way 
Corp, CA.Wyo, 404 Fid 1039. 

DL—Hermes v. Wmiani P. Meyer Co, 382 NA2d 841, 
22 DLDec 451, 65 lDAp(h3d 745. 

Kac-WiDerius v. Hire, 438 Pld 65, 200 Kan. 578. 

La.p-88lim v, Louisiana State Bd. of Ed, Aj^, 289 
Sc2d SS4, writ dec, Sups 293 Sa2d 177. 

NAL-Acme dguette Services, Inc v. OaDegoi, A(q;>, 
577 Pld 885, 91 NJif. 577. 

C^—East Cential Oklihome Elec Coop., Inc v. 
OUahoma Q» ft Eke Cc, 505 Pld 1324, 

Vt-Badili V. Holt 200 Aid 263, 124 Vt 159. 

Fnmiae mr other acfloi hr opdoner not le- 
ipdred 

CbL-Adams v. WOliams Reeorts, Inc, 26 CaU^. 

656,210 CAld 456. 

Operative agreement 

Oc-Cshoon v. Kubatzky, 226 EE2d 467, 138 Oc 
App. 391 

22, (»L-CJJS.qMted in Simiv. United Bridge and 
Inc 402 Pld 911, 913. 

§ 40. -Who May Accept 

23. Flc-CJA.cliediiKitiaav.Staidbrd,291Sold 
631 63A 

DL-nApoitblic Revival Tabernacle v. durlet J. Fcfadl, 
Inc., 266 NA2d 545,131 DUppld 579. 

N.H.—Trinxwnt Bitominoui Produeti Oc v. Chitten¬ 
den Trust C6,.379 Aid 1266, 117 NJl. 946. 

Or^-Mekter v. Arden-Mayftir, Inc, 555 Pld 923,276 
Or. 517. 

Vt-^SMhfi v. Hcdt 200 Aid 261 124 Vt 159. 

• Acceptuoe hr euentor 

N.Y.—Bnmner-Sooth Fotochrome Corp. v. Kaufinac 
238 N.Y.S.2d 26,18 A.Dld 16a motion dec 192 
N.E2d 25, 13 N.Yld 751 242 N.YA2d 57, alH. 
196 NAld 6a 13 N.Yld 1077,246 N.YA2d 403. 

25. V. Oberiander. 199 NAld 613, 49 

IlLApp.2d 311 
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30. Me.—CJ.S. cited te Motel Servket loc. v. Cen¬ 
tral Maine Power Co., 394 A 2d 786, 789. 

§ 41. -Forms of Acceptance 

32. U.S.—In » Endicott Co.. D.CPa., 238 F.Sapp. 

163, offd., CA., 341 F2d 29S. 

Ariz.—Emplie Madiinery Oa v. Litton Butinee TeL 
Systems, Division of Litton Systems, Inc., App., 
366 P.2d 1044, 113 Ailz. 368. 

Aik.-James v. P. E Price Const. Co., 401 S.W.2d 206, 
240 Ark. 628. 

ChL—Windsor kfills, Inc. v. Odlins ft Aikman Cotp., 
App., 101 GsLRptr. 347, 23 CA.3d 987. 

La.—Metal Hdg. Prodncts Ca v. Fidelity ft Deposit 
Co. of Md., App., 144 Sa2d 751-8lMar v. Kamo, 
App., 130 Sa2d 916, application den. 152 Sa2d 
363, 244 U 471-Neblett v. Placid Oil Co., App., 
237 SoJd 167, application den. 238 Sa2d 376,260 
La. 1121. ' 

Md.—Qiesqieake Supidy ft Eqnipinent Co. v. Manito¬ 
woc Engineeriiis Corp., 194 A2i 624, 232 Md. 
335. 

Ifiim^^PMH Properties v. Niehola, 263 N.W.2d 799 
MoMLJA cited ia Saigent v. Wekenman, A{^, 374 
EW.2d 633. 638. 

Or.-Laison v. Trachtd 377 P.2d 928. 282 Or. 247. 
Fa.-F1aher v. Billow. 86 Oauph. 131. 

Va.—Ovrham v. Natioaal Pool Eqmproent Co. dVi., 
138 S.E2d 33, 203 Va. 441. 

Wyo.-Pan8arova v. ITichola. 419 PJd 68& 

Cratnct t tfwippful by iMpitfrioM 
La.^Advertiser, Kvisk» of Indqieiident Inc, v. Tubbs, 
App., 208 So.2d 340^ writ lef. 208 So.2d 337, 231 
La. 1084. 

Penonal nodflcatkm not reqaarad 
U.S.—Southern Nat Bank of Hoosttm, Tex. v, Tri 
Flnanaal Cmp., O.CTex., 317 F5app. 1173, aild. 
in part, vac. in part on oth. gids., CA.. 458 F2d 
688 . 

Accepfamce of writtei Ud 
UL—Village of Woodridge v. Bdhnen Intern., Inc., 377 
N.E2d 121, 17 IlLDec. 931, 60 IlLApp.3d 691 
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32,5. UE-Thomioo v. UE, 357 F.2d 683, 174 

ctam 

La.-Alliaiice MQp Ca v. Foti, App, 146 Sa2d 464, 
writ r£ 149 Sa2d 763.243 La. 1003. 

VL-Baohli v. Holt, 200 Aid 263,124 Vt. 139. 
Waih.-4anwidi v. Puget Sound Tltte bo. Ca, 423 
Pld 624, 70 Washld 438, 38 A.LE3d 315. 

American Aviation, Ina v. Hhds, 463 Fid 676, 
1 WasIuApp. 939. 

WB.-Hoein8n v. Rahtoa Purina Co, 273 N.Wld 214, 
86Wisld44S. 

FolitiTaaets 

Ul^-6eedi Aircraft Corp, v. Flexibk Tiddng Corp., 
aC,Coiia,270FAipp,548, 

Acceptiioe of counterproposal 
ObL—Mkiweat Engmeering ft Const Ca v. Electric 
Regulator Corp., 433 Pld 8?. 

33 A UE-Kurio V. UE, D.CTefc, 429 FBupp. 41 
Iowa—Anderson v. Annstroag^ App., 264 N.W.2d 619. 
3i loim-CJ A dtad ta Khchen V. Stockman Na¬ 
tional Life Insurance Co, 192 N.Wld 796.800- 
Haiper v. Cedar Rapids Teievisioo Co, Inc., 244 
N.W.2d 781 

Md.—Laurd Race Conne, Ina v. Regal Coast. Go, 
Ino. 333 Aid 319,274 Md. 141 
34A0. N.Y.-Antonuoa v. Stevens Dodge, Ina, 340 
N.YE2d 979, 73 Mbcld 171 
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35. La^Primeaux v. Dennett Homei, Ino, App., 339 
- Sold 1231. 

37, Afk.—lames v. P. E Price Coast Co, 401 
S.W.2d 206, 240 Ark. 628. 


39. Ma—Motel Services, !na v. Central Maine Power 
Ca, 394 A.2d 786. 

(M-Edwaids v. PMross, 381 P.2d 1008 

39E6. UE—Pdnbag v. Automobile Banking Corp, 
D.CPa.. 353 FSupp. 508. 

DL—Central Nat. Bank ft Trust Ca of Rockford v. 
Consufflcft Const. Ca, 282 N.E2d 138, 5 DL 
App3d 274—Villige of Hcdfhian v. Meier, 282 
N.E2d 243, 4 DlApp.3d 949. 

Iowa—Harper V. Cedar Rapids Televisual Co, Ina, 244 
N.W.2d 781 

Kaii.-Croiich v. Mans, 430 P.2d 204. 199 Kan. 387. 

La.—Shear v. Knrno, App., ISO Sold 916, apfdication 
den. 132 Sa2d 363. 244 La. 47t-Willis v. Allied 
Insulation Ca. App., 174 Sa2d 838. 

Minn.-J(dumy's Plombing ft Hearing, Inc. v. Sperry 
Rand Corp.-Univac Division, 213 N.W.2d 63,298 
Mhui. 2H 

Mo.-^CjBrrett v. American FamOy Mui. Ins. Ca, App., 
320 S.W.2d 101 88 A.LRld 1113. 

NJ.—Association Oroup Life, Ina v. Catholic War 
Veterans of U.E of America. 293 A.2d 408, 120 
N Jluper. 83, mod. on oth. grds. 293 A.2d 38161 
NJ. isa 

N.M.-Keeth Gas Ca. Ina v. Jackson Creek Cattle 
Co, 370 Pld 918,91 N.M. 87. 

N.Y,—Huntington Pennysaver, Ina v. Tin Supply 
Corp. of Long Islud, 298 N.YS.2d 82i, 39 
Miscld 268—Ridunan v. Brookhaven Servicing 
Corp., 363 N.YE2d 731, 80 Mjsa2d 363. 

N.C—CJE qaottd hi Koppett Ca v. Kaiaer Ahi- 
mmum ft Crop., 173 S.E2d 761, 767, 9 

N-CApp., 118. 

W.Va.-^orth American Royal Coal Co. v. Mountai¬ 
neer Devdopets, ino, 239 EEld 673, 161 W.Va. 
37. 

Wyo.—Pangarova v, Nichols, 419 P.2d 688. 

Unilateral contract 

(4) Other statements. 

Cola—Sigrist v. Century 21 Cmp., App, 519 Pld 361 

DL—Weather-Oaid Industries, Ina v. Faiifidd Sav. & 
Loan AnX 248 N.Eld 794, 110 OUppld 13. 

Md—BaiGale Industries, Ina v. Robert Realty Co, 
Ina, 343 A.2d 329, 273 Md. 638. 

Midi.—Ensign Painting Ca v. Alfred A. Smith, Ino, 
173 N.W.2d 789, 21 MichJkpp, 494, temd ond 
revd on oth, grds. 188 N.W.2d 334,383 Micb. 268. 

N.Y.-Antaiuicd v. Stevens Dodga Ina. 340 N.Y.E2d 
979, 73 Miscld 173 

Old.—Langdon v. Saga Cetp., App., 369 Pld 52A 

Wash.—Knight v. Seattle First Nat. Bonk 589 Pld 
1279, 22 WadLi^ 493. 

Wk—Lazanu v. American Motors Corp, 123 N.Wld 
348,21 Wisld 76 l 

40. UE—Banque de Depots v. National Bank of 
Detroit. CA.Mich.. 491 Fid 733, 

In re Endicott Ca, D.CPh., 238 FEipp. 163, 
iffd, CA, 341 F.2d 295-Pdnbetg v. Automobile 
Banking Corp, D.CPa, 353 FEipp. 308. 

Od.—Industrial Amerka, Ina v. Fnlton Industriea, 
Ina, 283 Aid 411 

D.C.—City Stoies Ca v. Aamerman, D.C, 266 
FEqip. 766, affd, 394 F.2d 930,129 UEApp.D.C 
323, 38 A.LE3d 1041 

Ga-BeneOdd v. Malone, 145 SE2d 732, 112 OaEpp. 
408-Weikert v. Logue 173 SEld 268, 121 Ga. 
App. 171. 

lowa-CJE died in Kitcbes v. Stock man Natioaal 
Life Insurance Q> 192 N.Wld 796, 800 

La.—Advertner, Dhrisioa 0( Independent Ina v. Tubbs, 
App, 208 Sa2d 340, writ Kf. 208 Sold 337. 231 
La. 1084, 

N.M.-MHdiioiido v. Scheck, 432 Pld 403, 78 MM. 
44a 

MY^-Arias V. Wood, 226 MYEZd 48, 33 Miscld 
343, affo. 232 N.YE2d 743.17 A.Dld 821. 

N.C^-Koppets Oa v. Kaiser Alumianm ft Chemical 
Cotp, 173 EE2d 761,9 N.CAppL 118. 

ED.-Sa]zladi v. Town of Jefferson, 133 N.Wld 921, 
83 S.D. 136, 

Tex.—United Concrete Hpe Corp, v. Spin-Line Ca. 430 
EW.2d 360. 
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Wash.-Staik v. McCaw, 306 Pld 863, 8 WashEpp. 
378, 

Prize-wimdog contests 

Utah-Waltert v. National Beverages, Inc, 422 P.2d 
524, 18 UtahZd 301. 

Issning loan ctmuattmait 

IlL—Applqiate-Leason ft Ga v. Reilly, 377 N.E2d 
1133, 18 nLDea 499, 61 ^LAp^3d IZE 
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41 nL-Weather-Gaid Industries, Ina v. Fhiifidd 
Sav. ft Loan Ass’n, 248 N.E2d 794, 110 OL 
App.2d 13. 

Ma-CJE dted la Motd Services Ina v. Central 
Maine Power Ca. 394 Aid 786, 787. 

Modve not a fictor la onilatenl coatnet 

Del—Industrial America, Ina v. Fulton Industnes, 
Ino, 283 A.2d 412. 

43. U.S.-Ingrasaia v. Shell Oil Ca. D.CN.Y, 394 
FEipp. 873. 

Minn.—Gederstrand v. Lutheran feotherhood, 117 
MW.3d 213, 263 Mina 320. 

44, Fla.—Conger Life Ins. Ca v. Ddmd, App. 3 
Dist, 441 Sold 1116. 

page 570 

46. Ariz.—CJE dted in Swingfe v. Myersem, 309 
P.2d 738, 740, 19 ArioApp. 607. 

La—ADianoe M^ Co. v. Foti, App, 146 Sold 464, 
writ itf. 149 Sold 763, 243 U 1005. 

Md.—Porter v. General Boikr Casing Ca, Ina, 396 
A.2d 109a 284 Md. 401 

N.C—Executive Leasing Associates v. Rowland, App, 
227 S.E2d 641 30 N.CApp. S9a 

W.Va-^ait NaL Bank of GalfipoUs v. Marietta MIg. 
Co, 153 SJEld 171 

47. UE-CJE dted hi Fortwood v. F.T.C., 418 
F.2d 419, 421 

D.C—WUHam F. Khngasmith, Ina v. District of Co¬ 
lumbia, App, 370 Aid 1341. 

Tex.—CJE dted In Warrior Cnntracton v. SmaD 
Bus. Inv. Co, 536 EWld 381 386. 

W.Vo-Piiit Nat Bonk ofGalJipolis V. Marietta Ml^ 
Ca. 153 EBld 172. 

49. UE-UE for Use of J.C Schaefer Elec, Inc. V. 
0. Rank Heinz ConsL Ca, D.CIQ, 300 FEipp. 

396. 

DL—Lundin v. Egyptian Const. Co, Ina, 331 MEld 
208, 29 nUppJd 106a 

hnra^-jiarper V. Cedar Rapids TdevUon Co, Inc, 344 
N.W.2d 781 

Lar-Stlim v. Lotritiana State Bd. of Ed, App., 289 
Sold 334, writ den. Sup., 293 Sa2d 177. 

M(L—Laurd Race Couna Ina v. Regal Const. Oa, 
Inc, 333 Aid 319.274 Md. 141 

N.Y.—JosepUne ft Anthony Corp. v. Horwltz, 396 
N.YE2d 53. 38A.Dld 643. 

50. DL— Roberta v. Boske, App., 298 N.E2d 795, 12 
I]LAppu3d63a 

N.C—Executive Leasmg Asaodatei v. Rowland, 227 
SE2d 641 30N£App.59a 

50J. U.S^4Cariin v. Avis, CAJJ.Y, 457 Fid 57, 
cert. dea. 93 S.a 56, 409 UE 849. 34 LEdld 
90. 

Beedi Aircraft Corp. v. Flexible Tubin| Corp, 
D.CCoon, 270 FEipp. 548-McGloiie v. Lacey, 
D.CED, 288 FEiip. 662—Local Union Na 329, 
United ErotiL of Cupenters and loinen of Amer¬ 
ica V. Braey Devdopment Co, D.CAik, 321 
RSupp. 869. 

CaL—Soatbern GaEfomia Acoustics Ca v. C V. HoUr 
er, too, 79 CaLRptr. 319, 436 P.2d 975, 71 C2d 
719. 

La—DSnoisOentOiilfECav.lnteiiiatioiialHaivert- 
er Co, 368 Sold 1009. 

Md.—Attorney Orievanee Commissioa of Maiylaiid v. 
Mdatlie, 403 A.2d 273.286 Md. 87. 

N.C.—Natkttwide MnL Ins. Co. v. ChaotM, 238 SJBld 

397, 293 N.C 431, app. after remand 238 SE2d 
334, 298 N.C 246. 
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Ohlfr-Kidianl A. Bcijian. D.a. Inc. v. Ohio BeU Td. 
Co. 375 N.E2d 410, 54 Ohio St.2d 147, 8 0.0.3d 
149. 

S.C—CJA died in R A. Sack Co.. Inc. v. Forest 
Bach Public Service Oat.. 250 S.E3d 340, 341, 
273 S.C 235. 

Not FeoogoiMd by conuaon law 
U.S.~Dortoo V. Coilins & Aikmon Corp^ CATenn., 
453 F.2d 1161. 

5L Fla.—CJ jS. died hi Kaskoto v N(»^ Americu 
Equltatde Life Awir. Cb, App., 405 So2d 248, 
349. 

Or.-Or^ Bank v. Baaidson, 473 ?.2i 1015.256 Or. 
454. 

Pa.—Solit-Cdien v. Phoenia Mut Life Ins. Co., 198 
AJd 554, 413 Pa. 633. 

Wash.—American Aviatiaa, Inc v Hinds, 465 P.3d 
676, 1 WaihApp. 959. 
laeontateot with honest dealing 
UA-Karlin v. Avis, CA.N.Y, 457 F.2d 57, cert den. 
93 S.a 56, 409 U.S. 849, 34 L.Ed.2d 90. 
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53. Ariz.—Farm and Auto Supply v. Pfaoenit Fuel 
Co., 442 P.2d 88, 103 Ariz. 344. 

GaL—Southeni Galifonna Acoustics Co. v. C V. Hold¬ 
er, Idc, 79 CaLRptr. 319, 71 C2d 719. 
NA.-David Gty Hospita] v. OOmore. 167 N.W.2d 
397. 184 Nd). 341 

54. UJb-Bntds Towen Coip. v. Hunkin-Conkey 
ComL Co.. CAGok).. 454 F.2d 1203. 

55. UA-Kariin v. Avis, D.C.K.Y., 332 FAipp. 957, 
aflli. CA., 457 FJd 57, cart den. 93 S.a 56,409 
U.S. 849, 34 L.Ed.2d 90. 

Mich.—Bivans Corp. v. Gommmiity Nat. Bank of Pon¬ 
tiac, 166 N.W.2d 274 15 MickApp. 178. 
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40l N.C—Eaecutive UasiDg Amociates v. Rowland, 
227 SJB.2d 642, 30 RCApp. 590. 

51 Wash^-Akaander & Aksander, Inc. v. Wohl- 
man, 578 P,2d 53a 19 WashApp. 67a 
51 Ah.—CJJS. oontad la Couringfon V. Birndnghaffl 
Trest Nat Bank, 347 SoJd 377, 380 
Gd—Benanl v. Walkup, 77 CaLRptr. 544, 272 CAJd 
395-^ank of America Nat Trast & Sav. Ats’n v. 
Seewity Pae. Nat. Bank, 100 Cal.Rptr. 438, 23 
CAJd 638. 

^f^ep t ****** hjT Of 

N.Y.-Chaae Manhattan Bank (Nat Aa’n), Bank 
Anericard DivkUm v. Hobbs. 405 RYJJd 967, 
94Misc.2d78a 

5i lad-Alhlov.Staiifo Chemical Go., 362 N.E2d 
m 172 IndApp. 89. 

Achnowledgncnt' o5 pordiase order 
UJ^-^Aagnst V. Aldan Robber Co, D.CPa., 277 
F.Siipp.651 
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8L A]a.-CJjS. dted in Binnlngliiin Tdevbnn 
Corp. V. Water Wtaki, 290 SoJd 635 642, 292 
Ala. 147. 

§ 42. -Suffidency of Accept¬ 

ance in General 

83. U5^>Oiegoii>Padfie Forest Products Corp. v. 
Wdth Pand Co, D.COr, 248 FJuppu 903-UE 
Ore Corp, v. CommetcU Tnn^iort Corp, D.C 
La, 369 F Japp 792. 

Ahika—Thrift Shop, Inc. v. Akskn Mut Sav. Bank, 
398PJd637. 

Ariz^-Chifc V. Coopania Ganadeia de Cana n ea, SA., 
385 FJd 691.94 Ariz. 391, op. sopp. 387 PJd 235. 
95 Ariz. 9a 

Ailt^-Ooode V. Univenal Pbatics, Inc, 445 S.WJd 
893, 247 Aifc.442-itounnvnk v. Van Zandt Re- 
ahort Ine, 447 S.WJd 653.247 Ark. 749. 
GsL- 4:J& dtid h Smith V. Hbimama 41 ChLRp^^ 
907. 9ia 231 CA2d 549. 


Coto-CJJ. dted la T. W. Anderson Mortg. Ca v 
Robert Land Ca. App., 480 P.2d 109,110 
Del.-Fnd v. Jones, 206 A.2d 232, 42 DeLCh. 148, 
affd. 212 A2d 609.42 DdCh. 371. 

Ill.-Brook V. Oberlsader, 199 N.E2d 613, 49 HI. 
AppJd 312—In K Oirga's Esute, 305 N.E2d 565, 
15 IlLApp.3d 915 df5. 322 N.E2d 798.60 ni.2d 
27. 

lowft-CJJ. dted h Shdl Oil Ca v. KeUnstm, 158 
N.W.2d 724, 728. 

La.—Kuhn v Stan A Flauefae Real Estate Co, App, 
178 Sa2d 295 revd. on och. grds. 185 Sa2d 215 
249 La. 85—Morere v. Ducon Real Estate C6, 
App, 188 Sa2d 623. 

Mass.—Gladstone v. Unk» Wsrren Sav. Bank, 312 
N.E2d 579,2 Mas.App. 850. 

Ma-5aigent v. Wekenman, App., 374 S.WM 635. 
N.Y.—Silverstem v. United Cerebral Palsy Ass’n of 
Westchester County, 232 N.YJ.2d 965 17 A.Did 
160. 

Rodin V. Universal Button Ca, 231 N.YJJd 
485 35 Mtsa2d 821, revd on oth. gids. 236 N.Y. 
52d 384,18 A.D2d 813—Huntington Peonysaver, 
Inc. V Tire Supply Corp. of Long IsbuuL 298 
N.Y.52d 824.59 MiseJd 265 
N.C-Burkhead v. Firiow, 146 5E2d 802, 266 N.C. 
595 16 ALE3d 1415 

N.D.—CJJ. qaoted la Grove v. Chaibonnesu Biikk- 
Pontiac, Inc, 240 N.WOd 855 855 
Ohio-Kans v. Brogan, 378 N.E2d 475 55 OUo SL2d 
128, 9 0.0.3d 107. 

Okl.—Andoioa v. Guriion, 402 P.2d 873. 

Tei.—Lone Star Gas Ca v. Coastal States Oss Produc¬ 
ing Co, GvApp., 388 &WJd 251—Bowkiama of 
Tea, Ina v. hCynkawn, Civ.App, 449 5WJd 357, 
err. dism.—Droeoer v. Transit Mix Coneteu of 
Oonztks, Ina, GvApp-, 457 S.W.2d 332-Frank- 
lin Life Im Ca v Wmney, Civ.App, 469 5W.2d 
21, err. ref. no rev err. 

Wnsh.—Bsnks v. Oescent Lumber & Shingle Co, 379 
P.2d 203, 61 Wash.Td 528-Kdler v. Fkichkiger, 
441 PJd 125 73 WashJd 857-Northwest Proper¬ 
ties Agency, Ina v. McGbee, 462 PJd 249, 1 
WsskApp. 30S-AiKkison v. Shain, 462 PJ2d 565 
1 WariLApp. 469. 

Option 

(1) CaL-Landbetf v. Landbei& 101 CaLRptr. 335, 
24 C.A.3d 741 

IlL—Farley v. Roosewlt Memorial HospitaL 384 
N.E2d 1351 24 UDea 194, 67 IlLAppJd 700. 
Mick-Rapanos-V. Plumer, 200 N.W.2d 46141 Mich. 
App. 585 

Wya-^>ey v. Cqvey^ Little America, Inc, 378 P2d 
S06-Croekett v. Lowther, 549 P.2d 303. 

(5) Other statnoents. 

UJ^-nantatkm Developers, Inc. v. Cokaial 
Mortg. Ca of Indiana, Ina, CAPhu, 589 F.2d 
164 

Matter of Opoi One, Ina, BkrtcyJ^i, 33 BJL 
190 

Ariz.-Maek v. Coker, 523 PJd 1341 22 ArizApp. 
105 

Atk.-Al]ism V. O'Dell, 565 5W.2d 435 263 Ark. 473. 
DL-JoKph V. WEson. 372 N.E2d 1115 14 IlLDea 
831, 57 QLAppJd 211 

Kao—Benyman v. Kmodi, 559 P.2d 795 221 Kan. 

304-Mildfeit v. Lair, 561 PJd 805,221 Kaa 557. 
Ma-Kdth V. dicker, Ap^, 483 5W.2d 435 
Tcl—C kttk Feeders, Ina v. Jordan, GvApp., 549 
5W,2d 29. 

Wyo-Haivanl v. Anderson, 524 P Jd 885 
Snbsthititl complisBce 
(1) U J.—Frimklin Research ft Devdopoent Corp. v. 
Swift Eka Supply Co, CAN.Y, 340 Fid 439. 

Vt—Benya v. Stevens and Thompson Paper Co, Inc, 
468 Aid 929, 143 Vt 521. 

Offhr of pirns to pdUlc 

(3) Other mattea 

UJ.-8hninou v. UJ., CA.Md, 308 Fid 165 

Strfct comptiwee rcQiifred 

Tes.-Gatda v. VlllaneiL OvApp, 478 $.Wld 835 
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pl«8<76 

84. N.M.-K.L House Const Ca. Ina v. Watson. 
508 Pld 591 84 N.M. 783. 

N.Y.—N.S.T. Americaiin Country Club, Ina v. Ruben- 
fdd, 233 N.Y.52d 677. 37 hGacld 115 

ND.-CJJ. muted in Grove v. Charbonnenu Buick- 
Fonthc, Inc, 240 N.Wld 853, 856. 

84J. U.5—Ktoeze v. Chloride Group Ltd., CA 
Mbs, 572 Fid 1099. 

Tenn.—CJJ. quoted in Adams v. Swift, 500 5W.2d 
437.44a 

Wis.—Livesey v. Copps Corp, App., 280 N.Wld 339, 
90 Wia.2d 577. 

84.10. CaL—Pak) Alto Town ft Country Vmige. Ina 
V. BBTC Ca, 113 CaLRptr. 705, 521 P.2d 1097, 
11 C3d 494. 

b re Craasman’s Estate, 41 CalJ^. 800, 231 
CA2d37a 

D.C—Vaulz V. Cumb Im Society, Ina, App., 407 
A2d 262. 

N.M.-Pickett v. Mflkr, 412 F.2d 405 76 N.M. 105. 

85. FU.-CoBger Ufe Im Co. v. Ddmd. App. 3 
Dist,441 Sa2d 1115 

N.M.—Lamonica v. Bosenberg, 389 P.2d 215 73 N.M. 
452. 

psge677 

87J. Acknowkdgnait of offar 

UJ.—Erving Paper Milb v. Hudaon-Sharp Madi. Co, 
D.CWk, 223 FJupp. 913, revd. on otk grds., 
CA., 332 Fid 675 cert dea 85 ktt 445 379 
UJ. 945 13 LEd.2d 544, on remand 271 FJupp. 
1017. 

88 La.—Kuhn v. Stan A. Plauehe Real Estate Ca, 
App, 178 Sa2d 295 revd. on otk grds. IBS Sa2d 
215 249 U 85. 

(^itiins 

N.Y.-1020 Park Ava, Im v. Raynor, 411 N.Y.&2d 
172, 97 Miscld 285 

N.C-Kidd V. Early. 222 S.E2d 392, 289 N.C 343. 

89. UJ—Honston Dairy, Ina V. John Hancock Mut 
Life Im Ca, CAMbs, 643 F.2d 1185. 

Oa.-Acfaour v. Belk ft Co, 251 &E2d 157, 148 Oa. 
App. 305 

La.—Box V. Karem, App., 252 Sold 175 ^iplicatun 
dea 253 Sold 385 259 La. 931 

Nev.-4Ionaon v. Rayen Investments, Ina, 624 P.2d 
11,101 Idaho 910. 

Wk-ConrMl Milwankee Corp. v. WankwsU. 141 
N.W.2d 245 30 Wold 481. 

90,18 UJS.—Houston Dairy, ba v. John Hancock 
Mut Life bs. Ck, CAMbs, 643 F.2d 1185. 

Nev.—Morriion v. Rayen bveitmenta, Ina, 624 P.2d 
11.97Nev. 55 

IC^-Oun V. NoeL 235 8E2d 292, 268 5C 583. 

91.10. Fla.—Lance v. Mardnez-Aiango, Appb, 251 
Sold 707. 

DL-Colbertson v. Cainithen, 383 N.E2d 615 22 III. 
Dea 815 66 ni.App.3d 47. 

91.15. Conn.—Eaton Facton Ca v. Bartlett, Cir. 
AD, 186 A2d 165 24 GomtSop. 45 1 OomtCir. 
375 

Uaho-Tumer v. MendenhalL 510 Pld 495 95 Idaho 
425 

Ky.-Bfown v. Noland Ca, 403 RWld 33. 

Md.-1>riiimg V. National Mortg. Corp, 302 A2d 605 
268 Md. 549. 

N.Y.-22 West Man St, ba V. Boguszewald, 3II 
RYJld 565, 34 ADld 358. 

*nKeMM«ble time" viewed from staad^tdiit of 
ofllGror 

Cola—Centnl bv. Ootpi of Denver v. Container Ad- 
vertbbg Co, 471 Pld 647, 28 CobApp, 185 

pegedTS 

95. U.S^-Oolden Dipt Ca, Divbiaa of OCA Fbod 
bdustiies, Ina v. Systems Engineering ft M^ 
Co, Divbkm of Keyrtone Valve Omp, CAUL, 
465 F.2d 215. 
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Ala.'-Cater v. Haralson, G\.kpp., 362 Sa2d 242, writ 
den., Sop., 362 So.2d 244. 

Md,—Baltimore County v. Archway Motors, Inc.. 370 
A.2d 113, 3S Md.App. 138. 

N.Y.-Uni-Serv Coni. v. Frede, 271 N.Y.S.2d 478, 50 
KCBc.2d 823. afTd 279 N.YS.2d Sia 33 Miac.2d 
644. 

TeniL-CJJS. quoted at kagth in Adams v. Swift, 300 
S.W.2d 437.440. 

Tex.^ranl(lm Lift Ins. Co. v. Winney, GvJlpp., 469 
S.WJd 21, err. ref. no rev. at. 

96. U.&-4miingt(» Housing Antbority v Continen¬ 
tal Cm. Oa., D.C.Tena, 210 FJSopp. 731 

Ariar-Empire Machinery Ca v. Litton Business Tel. 
Systems. Divisioo of Litton Syateno, Inc., App., 
566 P.2d 1044> 113 Ariz. 368. 

N14^-Piekett v. Miller, 412 P.2d 400, 76 N.M. 103. 
Wya-Gockea v. Lowtber, 349 P.2d 303. 

97. CouliroffBr 

Utah-Ftandsen v. Oentser, 487 P.2d 697, 26 Utah2d 

isa 

Ariz.-.Einpire Maduneiy Co. v. Litton Business Td. 
Systems, Division at Litton Systems, Inc.. App, 
366 F.2d 1044, 115 Aria. 368. 

98. UA—UA Ore Coip. v. Commercial Transpon 
Corp, D.CLa., 369 RSupp. 791 

Makfag of losui 

nL-Gentral Nat Bank k Trust Co of Rockfind v. 
Consumers Coast Co. 282 NE2d 138, 3 (II. 
AppMnk 

page 679 

99.10. UA—UA Ore Corjk v. Commercial Trans¬ 
port Corp., D.CI 4 .. 369 FAipp. 791 
L U.S.>-Fujimflto v. Rio Gnnde Pickle Co., CA. 
Tcx..414F.2d 648. 

UA for Use md Benefit oT Crowe v. Continental 
Cas. Co.. D CU. 243 FAipp. 871. 

Aris..-CJA dted li Allied Contract Bnyeti v. Lucero 
Contracting Co., 476 F.2d 321, 323, 13 Atiz.App. 
313. 

Dd.—United Aircraft Corp. v. Paul Hardeman, Inc., 
Soper., 204 A.2d 396, 8 Storey 66. 
RC-nAlbemeile Edncational Foundatmi, Inc. v. Bss- 
mght, 167 S.E.2d 486, 4 N.CA|)p. 632. 

1 Ahl— Empire Maduneiy Co. v. Litton BusHmss 
Td. Syst^ DivisioB of Litton Syitea4 Inc^ 
App., 366 P.2d 1044, 113 Ariz. 368. 

NJ.-CJA dted in 243 Sa Hnrison St Corp. v. 

Ognit, 272 A.2d 378, 379, 113 NJAiper. 7A 
3. N.hL—Pideett v. Miller, 412 Fid 40a 76 N.M. 
103. 

pa«e680 

5. UA—Great Western Sugar Co. v. Lone Star Donut 
Co.. CATol. 721 F.2d Sia 
Aru.-CJA dted h Ensign v. Bohn, 403 Pld 321, 
323, 1 AiizAppc m . 

nU-NationwUe Commercial Go. v. Knox, 293 NA2d 
638. 10IILApp.3d 13. 

N-Yv-Antomnoi v. Stevens Dodge, Inc., 340 N.YA2d 
979, 73 hQsc.2d 173. 

§ 43. -Acceptance (ktnditional- 

ly or on Terms Varying 
from Offer 

9. UA-Oragao-Flacific Fbrest Piodncti Corp. v. 
Wdih Pand Ca, D-COr- 248 FAipp. 903- 
Kouftnan v. International Business Machines 
Corp, D.CN.Y., 293 FAipp. 784-M. J. 
McGough Ca V. lane Lamb Memorial HoapitaL 
D.CIom, 302 RSapp. 481 
Coon^-Bridgeport Pipe Engineeting Ca v, DeMatleo 
CoiaL Co. 268 AAi 391, 159 Ooim. 241 
DU-lee SbeO Ca V. Modd Food Center, Inc, 230 
N£2d 666,llinLAppL2d 233. 

Ifieh^-DHsanoe v. Nienhuk, 223 N.Wld 739, 37 
MdtAp|t421 

NAl^Ttladi v.11miiltdn.Etieksoa M^ Co, 418 R2d 
187, 76 N.M. 729. 


Or.—Blakeslee v. Davoudi. 633 P.2d 8S7.34 Ot.App. 9, 
29 A.LR.4tb 897. review den. 642 P 2d 3 IQ, 292 
Or 108. 

S.C-CJA dted la Sossamon v. littkjohn, 129 S.E2d 
124, 127, 241 S.C 478. 

Tex.—Kenver Corp. v. Robiuson, Qv.A{q)., 492 S,W.2d 
317, err. ref. no rev. en. 

9A U.S.^oseph V. Donover Ca, CA.Wash., 261 
R2d 812-NelTv. World Pub. Ca, CA-Neb, 349 
R2d 233-Fkldity k Depost Ca of Md. v. Hu^ 
ris, CACaL, 360 F.2d 402. 

Oregon-Pacific Forest Products Corp. v. Welsh 
Pand Co, D.C.Or, 248 RSupp. 903. 

Alaska—Thrift Shiqi, Ine. v. Alaska Mut Stv. Bank, 
398 P.2d 657. 

Anz.—Clark v. Compaoia Oanadera de Cananea, S.A, 
385 P.2d 691,94 Ariz. 391, op. supp 387 P 2d 233, 
93 Ariz. SO-Richaids v. Simpson, 331 P.2d 338, 
111 Arir 413 

Conn.—Bridgeport Pipe Engineering Co. v. DcMatteo 
Const. Co., 268 A.2d 391. 139 Conn. 242. 

Idaho—C. H Leaveli ft Ca v. Grafe ft Associates, Ina, 
414 P.2d 873, 90 Idaho 301 

OL-Beveriy Bank v. Oak Brook Bank, 431 N.E2d 
1239, 39 ELDec. 481 103 iaApp.3d 90a 

Ma—CJA quoted In Baker v St. Paul Fire ft Manoe 
Insurance Company, 427 S.W.2d 281, 291. 

Frey v. Yust App, 516 S.W.2d 321. 

Neb.-Ely Const Co. v. S ft S Corp, 165 N.Wld 361 
184 Neb. 39. 

N.D.-Oreenbeig v. Stewart, 236 N.W.2d B62-^3ok v. 
Hansen, 238 N.W2d38. 

Ohio—Utsinger Sign Ca v. American Sign Co, 227 
N.E2d 609, II Ohio St2d 1. 

R.I—Ardente v. Honm, 366 A.2d 161 117 R I 234. 
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9 . 1 a U.S.-Neff >. World Pub. Ca, C.A.Neb., 349 
R2d 233—Florida Towing Cmp. v. Oliver J. Ol¬ 
son ft Ca, C A.Fla, 426 F.2d 896. 

Del—United Aircraft Corp. v. Paul Haidenun, Inc., 
Super., 204 A.2d 396, 8 Storey 66. 

Idaho—C H. Leavdl ft Ca v. Gnfo ft Aasodaiea, Inc, 
414 P.2d 873, 90 Idaho 302. 

Ind,—UmrqyaL Inc. v. Chambers Gasket ft Mfg. Ca, 
380 N.E2d 371, 177 IndAn). 308. 

Ndi.-Gleeaan v. Fnhm, 320 N.W.2d 93, 2il Neb. 
677. 

N.M.-Pickett v. Milkr. 412 P.2d 40a 76 N.M. 103- 
Tstsch v. Hamiiton-Erickson Ca, 418 P.2d 
187, 76 NJft 729. 

N.Y.—Roer v. Cros County Medical Center Corp, 441 
N.YA2d 844, 83 AJ>.2d 861. 

OkL-Andersoo v. Garrison, 402 P.2d 873. 

Or.—Financial Indem. Ca v. Bevans, 390 Pld 276,38 
OrApp.369. 

Fa—Fsher v. Billow, 86 Oatipb. 131. 

Tex.—United Concrete Pipe Corp. v. ^-Line Co, 430 
S.Wld360. 

Natumal Furniture Mfg. Ca v: Center Plywood 
Ca, OvApp, 403 S.Wld 113, err. dism. 

Wyo-^handk Eastern Pipe Line Co. v. Smith, 637 
Fid 1021 

QuMed ttc^tance 

(1) U.S.—Maddox V. Northern Natural Gas Co., 

D.C.OkL, 239 RSupp. 781. 

Oai^LaDdbeig v. Landbetg, 101 GaLRptr, 333, 24 
,CA34 741 

(2) CaL-Landberg v. Landbei& 101 CalAptr. 333, 

24CA3d74I 

Dffferart oot coontar 

Ci].—Franco Western Oil Ca v. Farisa, 66 CaLRptr. 
438, 2^ CA.2d 323. 

ImiBateiial deriatios lot a couterofliBr 

UA-Knapp V. McFariand, D.CN.Y, 344 F.Sapp. 
601, mod, remd, CA 437 FJd 881. cert den, 93 
S.Ct. 39.409 UA 830, 34 LEdAl 92. 

RL-McCarty v. Venon AUsleel Press Cb, 411 N.E2d 
9J6. 44 ULDea STO, 89 llLApp.3d 498. 

Tex.—Irrigation Const. Ca v. MothenI Contmciori, 
Ine, avApp., 399 S.W.2d 336. 
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Wash.—Northwest Television Chib, Inc. v. Gross Se¬ 
attle, Inc, 612 P2d 422. 26 WssbApp. Ill, afTd. 
in part revd. in part on otb. gids. 634 P Jd 837,96 
Wash.2d 973, op. changed on oth. grds. 640 PJld 
710, 96 Waah.2d 973. 

Wya— CenUK Corp. v Baibaroksa ft Sons, Ina, 321 
P.2d 874. 

Compliance with tenns of offer 

N D.-43reaberg v. Stewart, 236 N W.2d 861 

IL U.S.-CJA qooted in Dooley v. W'est DCAifc., 
210 RSupp. 239, Z46-M8ddox v. Northern Natu¬ 
ral Gas Ca. D.COkl, 239 F.Snpp. 781-U.S. far 
Use of Westinghouse Elea Corp. v. Marietta Mfg. 
Co, D.CW.Vfl.. 339 FSupp. IS-Carl Wdssnua 
ft Sons, Ina v Pepper, D.CMont, 480 F.Supp. 
1364 

Gal—Amencott Aeronautics Corp. v. Grand Central 
Aircraft Co, 317 P.2d 694, 155 C.A,2d 69. 

Conn.—Dor-Oliver, Ine v. W'ebtter Computer Corp., 
0)m^Pl, 300 A.2d 45, 30 Coira.Sup. 344. 

Dei.-CJA dted in Fnel v. Jones, 206 A.2d 232, 233. 
42 DeLCh. 148, afTd. 212 A.2<1 609, 42 DeLCL 
371. 

D C—N. Litterio ft Ca /. Olassman Const Ca, CA., 
319 R2d 736, 113 UAA|)ii.DC 335. 

FIs.—ftniunger v. Hutchins o n, App., 333 Sa2d 863. 

Oa.-Duval ft Co. v. Malcom, 214 S,E2d 356,233 Ga 
784. 

Hawan-Honolulu Rapid Transit Co v. PaschoaL 449 
PAl 123, 31 Haw. ]9. 

Idaho—C. H. Leaveli ft Ca v. Grafr ft Associates, Ina, 
414 P.2d 873, 90 Idaho 302. 

IlL—Brook V. Oberlander. 199 N.E2d 613, 49 HL 
App.2d 312—C Iber ft Sons, Ina v, Giimnutt 
248 N.E2d 131,108 IlLApp.2d 443-In re Girgx’s 
Estate, 303 N.E2d 363, 13 lILApp.3d 916, afid. 
322 N.E2d 798, 60 ni 2d 27-Arthnr Rubioff ft 
Ca v. Drovers Nat. Bank of Chicaga 400 N.£2d 
614, 36 ELDea 194,80 lll.App.3d 867. 

Kan.—Phillips ft Easton Supply Co,, Ina v. Eleanor 
Intern, Ina, 312 P.2d 379, 212 Km 730, 

La—-Ekeo Distributors, Ina v. Moore, App., 353 So.2d 
1047. 

Ma-^Cofftnan Industries, Ina v. Oorman-Taher Ca, 
App, 321 S.W.2d 763. 

Molt—Sawyer-Adecor Inttta, Inc. v, Anglin, 646 Pid 
1194, 198 Mont 440. 

Nel>.-Fairchild v. Fairchild. 125 N.W.2d 191,176 Neb. 
95. 

NJi.-Aiapoge v. OdeU. 327 A.2d 717, 114 Nil, 684. 

N.M.-Sflv8 V. NoMe, 513 P.2d 1281, 83 N.M. 677. 

N.Y.-HaU ft Go. v. Ontmental Can Co, 310 N.Y. 
S.2d 950,34 A.D.2d 1028, affd. 2SON.E2d 89a 30 
N.Y.2d 517, 330 N,YA2d 64. 

NJ>.-Cooke V. Blood Systems, Inc.. 320 N.W2d 124. 

OkL-Anderson v. Oarrison, 402 P,2d 873. 

Or.—Doughty Appiiance, Ina v. Whifo, 580 PJd 186, 
282 Or. 757. 

Fa—Rappiport v. Winter, 76 York .19A 

EL-John Hancock Mut Life Ina Ca v. Dietlm, 199 
A2d 311, 97 EL 313. 

Tenn.—Tnlithoma Concrete Kpe Ca v. T. E GillespK 
Const Ca, 405 S.WJd 657, 36 TenoApp. 208. 

Tex.—United Concrete Pipe Corp. v. ^wtLine Co, 430 
S.W.2d 36a . . 

Legal Sec. Life Ina Ca v. Ward, OvApp., 373 
&W.2d 693—Midwestern Devdopment Ca v. 
Dunlap, CivApp., 389 EW.2d 112, err. red no rev. 
err.—National FuniituR Mfg. Ca v. Center Ply- 
wood Co, avAppi, 403 S.WJd 113, err. dism. 

Utah-J. E Stone Ca. Ina v. Keate, 576 P.2d 1283. 

Vt—Okemo Moontahi, Ina v. Okemo IMbide Condo- 
miniuma Inc, 431 A2d 437, 139 Vt 433. 

Va—^Wards Co v. Lewis ft Dobirow, Ina, 173 S.E2d 
' 861, 210 Va 731-Chtttom v. Fo^er, 219 S£2d 
839. 216 Vs. 463. 

Widt—Accurate Products, Iw. v. Snow, 408 P.2d 1, 
67 WBSh.2d 416. 

Anderwn v. Shain, 462 P.2d 366, 1 VashApp. 
469-8tark v. McCaw. 306 P.2d 863, 8 WtshApp. 
378. 

Wyo.—Trautwein v. Leavey, 472 P.2d T76. 
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E xte tt h m of q^tion held eoaatarolfer 
WntL—State «s ret Cartiger v. Cunpbdl Pbod M«r- 
kcts, Inc., 391 P2d 1016, 65 Wished 600. 

OjrtioD 

CiL-Luidboi V. Landbos, CiiRptr. 335, 24 
CA.3d741 

ni^Blqr V. Rooteveh Memorial Hoipital. 3*4 
N.L3d 1332, 24 Dl-Dee. \% 67 fllAppJd TOa 
Wya-Harvaid v. Aadenon, S24 P.2d 88a 

Strict conj^iaiice wHb Offer 
nL—Arthar RuUaff ft Co. v. Drovers Nat. Bank of 
Chicago^ 400 N.E2d 614, 36 DLDec. 194, » DL 
AppJd 867. 
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11 Wash.—Phrabing Shop, Inc. v. Pittt. 408 P.2<1 
382. 67 Washed SIA 

11 U1--CJ,S. dtad in Gvic Plan Nat Bank v. 
Pint Nat Bank in Ddbs, CAJda, 401 F.2d 193, 
198. 

Erving Paper Milb v. Hudson-Sharp Mach. Co., 
D.CW8., 223 F&iq). 913, revd. on oth. grdSn 
CA., 332 F.2d 674, cert den. 83 S.Ct 440, 379 
VS. 946, 13 LEdld 344, on nmand 271 F.Supp. 
1017. 

ArL-fionnaaville v. Van Zandt Realton, Int, 447 
IWJd 633. 247 Ark. 749. 

CaL—Sal3»Kringlen Cotp. v. Alka Engineering Ca, 
92 ChLRptr. 799, 13 CJL3d 93-Uodbei| v. 
Landbetg, 101 CaU^. 333, 24 CA.3d 741 
Oa.—State Htgiiway Dept v. Wright Contracting Co., 
131 S.Eld 808, 107 OaJlpp. 738, 1 A.LR.3d 
1260-Froy V. Friendly Moton, Inc., 200 S.£2d 
467, 129 0a.AppL 636, 129 QaJkpp. 636. 

Uaho-C H. LeaveO ft Co. V. Graft ft Asaodates, Inc., 
414 PJd 873,90 Usho 301 
DU-Brook V, Oberiander, 199 N.E2d 613, 49 IR 
AppJd 312-Arthur RiMoff ft Go. v. Drovers 
Nat Bank of Oiieiiab 400 N.Eld 614,36 UDec. 
194, 80 nUppLld 867. 

La^-Marine Otartaing (GuU) Ltd. v. Boland Mach, ft 
hfli COh Inc., App., 273 Sold 316. 

Md.-^ ft L Oorp. V. Ammendale Normal Inatitnte, 
236 Aid 734,248 Md. 381 
Mai8.-Pentz V. Watson, 324 N.E2d 908,3 Maasjkpp. 
727. 

Midr^-Sectye v. Broad, 139 N.Wld 126,2 Mich.AppL 
177. rovd. on oth. gtria. 130 N.W Jd 783,379 Mich. 
289—Chebcgigan Gonmy Road Cnimniaion v. 
AxtoOwmt Im. Oy, 277N.WJd 176, 87 Mich. 
App. 681. 

Mhu^Lake Co. v. Molan, 131 N.Wld 734,269 Mbm. 
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hftt-BoesnJlilbin Co. v. Dean Madiinciy Go.. App., 
616 EWJd 32122 AJJL 4th 923. 

N.Y^Roer V. Cross Gouaty Medical Center Oorp., 441 
N.YE2d 844,83 AJ>ld 861. 

NJX-Cooke V. Blood Sysrems, Inc., 320 N.Wld 124. 
<Xi>4fidwcat Engineering ft Oonat Co. v. Etectrie 
Bagnlator Goep. 433 Fid 89. 

Tex.—Tom of Laidaay v. Cooke County Elt& Coop. 
Abs% 302 EWld 117, cert den. 94 la 1993, 
416UE970l4OLfiiL2d 599. 

National F umi t nr e Co. v. Center Plywood 
Got. GvJkpp, 403 EWJd 113, err. dianL 
VUnl. C Dnriek bs. V. Andros, 424 AJd 249,139 Vt 
190—Benya v. Stevens nd Ibompson P^ Co., 
IncL, 468A.2d 929, 143 Vt 321. 

VaMMtnm v. Potter, 219 S£2d 899, 216 Va. 463. 
Waah.-Banks v. Oescent Lumber ft SUngie Go.. 379 
F2d 203,61 WashJd 328. 

Wyo-Trottwem v. Lcavoy. 472 P2d 776. 
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T«b-Utrited Ganerete P^ Corp. V. Spin-line CoL, 430 
EWJd36a 
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19J. Md^Ftaley V. Non. bo., 224 AJd 448. 244 
Md. 967. 
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N.WJd 748. 
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U-^iaoee Mfg. Co. v. Foti, App, 146 SoJd 4K 
writ ref. 149 Sa2d 763, 243 La. 1003. 

23. US.—Oates Rubber Go. v. USM Corp, C.A.IIL, 
308 F.2d 603. 

Alaska—Kodiak Island Borough v. Largp 622 P2d 
44a 

Conn.—Jaybe Const Co. v. Beoo, Inc., CirA.D., 216 
A.2d 208, 3 CoruLCir. 406. 

Md.-Kiti v. Ptan St Realty Co., 262 A.2d 940, 257 
Md. 103. 

N.Y.-Arnold v. Gtamercy Co.. 218 N.YS.2d 23. 30 
Misc.2d 832, affd. 224 N.YS.2d 613, IS AJXld 
762, affd. 185 N.E2d 911, 12 N.Y.2d 687. 233 
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Sav. and Loan Aa'n ai Roebeater, 269 N.Y.S.2d 
730, 30 MiaeJd 211, aRE 279 N.YSSd 1021, 27 
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S.E2d 621, 624,40 N.CJ^ 673, app dbn., 237 
S.£2d 433, 297 N.C. 612, app dism. 100 ECt 
1000,444 US. 1061,62 LEdJd 744, cert den. 103 
EQ. 128, app after remand, 310 EE.2d 33. 63 
N.CApp 242, revieiv deit 313 EE2d 689, 310 
N.C 624, cert dea 103 SjCL 128, 83 LEd.2d 69. 

EL-Aidente v. Horan, 366 A.2d 162, 117 RL 234. 
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EW.2d 184,186. 
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M(t—Sunesy Oil Co. v. Lewis, App, 434 EWSd 777. 

N.Y.—Silventein v. United Cerebral Palsy Ais*n of 
Westchester County, 232 N.YSJd 968, 17 AJ>Jd 
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25. US.-Brangier v. Roienthal. CA-Hawiil. 337 
F.2d931 
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US.-Ryan v. Oioin, D.CMisa., 32 FJLD. I8E 
Tex.—United Concrete Pipe Corp v. ^in-line Co, 430 
EW2d36a 

26. US.-Riirio V. US, D.CTex, 429 FStqip 42. 
N.M.-Fiekett v. Miller, 412 FJd 40a 76 N.M. 105. 
27J. N.M.-Talscfa V. HamiltoihErickioa Mfp Ca, 

418 P2d 187, 76 N.M. 729. 

27.ia US^S. Industries, ba v. Semen Ml^. 
Inc, CA.MO, 562 F.2d 1061, oeit den. 98 Ea 
6IE434US.986,94 L.E(L2d48a 
Hawaii—Earl M. Joigeniea Ca v. Mark Const ba, 
540 PJd 97E 36 Haw. 466. 

28. USMLISl gnotad It ianglhb Dooley V. West 
D.CArk, 210 FSupp 239,246-GJ& gnled la 
Gentry v. Hanover ba. Co, D.CArk, 284 
FSqrp 626, 631. 
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§ 44. — Offerer's Acceptance of 
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ceptance 
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34. UE-Kurio V. U.E, aCTex., 429 FSqip 42. 
Ga.--CJE gtHtad at leiqth b State Hi^iway Dq)t V. 

Wriiht Conttwriing Go, 131 EE2d 80E 81E 107 
GaApp 75E 1 AJJL3d 1260 
OkL—Mldwctt Engineering ft Const Ca v. Eleetrie 
Regulator Corp, 433 PSd 89. 

Pa.—West Penn Power Ca v. Bethldicm Sted Corp, 
348 AJd IH 236 FaSoper. 41E 
R.L-J(An Hancock Mot Lift In. Oa v. Dietlin, 199 
ASd3Il.97R.L31E 

35. Vt-Monti V. Dentort, 329 A.2d 646^ 33 Vt 83. 
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36. US— Fidelity ft DepocH Ca of Md. v. Hairii, 
CA.Gd, 360 FSd 402— Contraction Aggregates 
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Corp V. Hewitt-Robiu, be, CLA.nL, 404 F.2d 
SOS, cert den. 89 Ea 1774, 393 UE 921, 23 
LEd.2d 23E 

U.E for Use of Wrotinghonc Eka Corp v. 
Marietta Mf^ Oa, D.CW.Va., 339 FSopp IE 
Vt—Benya v. Stevens and Thoii^son Paper Co, bo, 
468 ASd 929, 143 Vt 321. 

38. Ot—State Highway Dept v. Wright Ooiitrocting 
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39. US—Honston Dairy, ba v. Jrftn Hancock Mot 
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366 P.2d 1044, 113 Arix. S6E 
CaL-RusteO V. Union OQ Go, 86 CaLRptr. 424, 7 
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275. 
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505. 
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US—UE fite Use and Benefe of Crowe V. Continental 
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555. 
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DL-ln re Oitga's Estate^ 305 N.E2d 565, IS in.App.3d 
916, aflcL, 322 N.EJd 798, 60 nL2d 27. 

Vt-^Monti V. Denton, 329 A.2d 646, 133 Vt 85. 
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N.W.2d 853. 
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396. 
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Sa2d 766^280 Ala. 325. 

Fla~C;j,S. iMtad in Kendd v. Fontioui, 261 Sa2d 
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53. Iowa—Darling v. Nineteea>Eiglily Corp., 176 
N.W.2d 765. 
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Coastal State Gas'Producing Oa, GvApp., 388 
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84. Ma-CJjS. ehed in Osage Homeatend, Inc. v. 
Sutphin, App., 657 S.W.2d 346. 352. 
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Wotken of America, AFL-CIO v. Chicago Tnb- 
one Co., D.CI1L, 307 RSupp. 422. 

85. Ferfomiance of all the requlrenmts of an 
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(2) Hdd easentbl. 

Tex.—Bowknuna of Tex., Ina v. Miyakawa, Gv.App., 
449 S.WJd 357, err. dam. 
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89. U.S.—Seaooast Elec. Ca v. Franchi Bros. Const. 
Offp.. CARR, 437 F.2d 1247. 

Cola—0. C Kinney, lac. v. Paul Hardeman, Ina, 379 
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Ind-Hdvey v. OW 288 REld 553. 153 IndApp. 
635. 

La.—CJ,& dted la Eames v. James, 452 Sa2d 384, 
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A2d 561 278 Md. ItU. 
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NJ.—Kingston Bituminogs Products Ca v. New Jersey 
Turnpike Authority, 192 A2d 836. 80 NJSuper. 
25. 
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UE—Hillyer v. Paa Aia Petroleum Coqi., CA.Okl., 
348 F.2d 611 
Fraetioe mt iUegil 

UE—Scranton Const Ca, Ina v. Litton Indnibiea 
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9a Gola-O. C Kinney, Ina v. Paul Haideman, 
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Cal.-Notcn»s v. Winlen, 25 CaLRptr. 821, 209 
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pi»d96 
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CsL-Findletoo v. Taylor, 25 CaLRptr. 439,208 C.A.2d 
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So.2d 383, 284 Ala. 336^ app. after ranaod 241 
Sa2d 887, 286 Ala. 47a 
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IlL~>Rew T. Mdahn, 339 N.a2d 1248,4 BLDec. 296^ 
43 ILApikSd 383~0afln(y v. McCmoii, 360 
N.E2d 308, 4 Dl-Dec. 372, 43 nLAppJd 94A 
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&D^-Ciicade Oonst Co. v. FUirine, 170 N.WJd 886, 
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Ca.CANJ,376FJd479. 
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Inwn Se ve ri c n v. Elbem Bevamr, be, 230 N.WJd 
417. 

NJ^-Hogai V. Bstfn Btumrig Gotpi, 378 AJd 1164, 
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371 2381x 671. 


N.H.—Trimount Bituminous Products Ca v. Cbltten* 
den Trust Co, 379 A2d 1266, 117 N.H. 946. 
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CA.N.C. 300 FXl 1269. 

N.Y.-Jdin V. Kasaner & Ca, Inc. v. City of New 
York, 389 N t2d 99.46 N.Y.2d 344,415 N.Y.S.2d 
783. 

N.C-Beck Datributing Osip. v. Imported Pwts, Inc, 
173 Si2d 41. 7 N.CAppi 483. 

Utah-Ingnm v. Foinr, 363 PXd 181. 
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(4) Other oontnets. 

N.C—Orkin v. Ertterminating Ca of Raler^ v. GrifBn, 
128 Si2d 139, 238 N.C 179-4amei C Greene 
Ca V. Kelley, 134 SX.2d 166, 261 N.C 166- 
Worth OieniiMl Corp, V. Freeman, 136 S.E2d 118, 
261 N.C 780-biglneering Asaocktes, Inc. v. Pan- 
kow, 130 S.W.2d 56, 268 N.C 137. 

Amdw, Inc. v. Sitterwhite, 246 S.E2d 165, 37 
N.CApp. 411 cert den, 249 S.E.2d 249,295 N.C 
645. 

Eridence <rf contract 

IIL—Hall V. Humiduey-Lake Corp, 331 N.E2d 365,29 
IlLApp.3d 936. 

Writliig iMSt Indicate existence Of coit^ 
UE—Sonthttitem Waste Treatment be. v. Chem-Nn- 
clear Systemt be, D.COa., 506 F.Sopp, 944. 
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Ca. Ine, 224 SE2d 771 137 GaApp. 651 
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Corp, 391 N.E2d 1152,181 bdApp. 336. 
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App, 230 SoiTd 281. 
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44 UE-^ABC Trading CO, Ltd. v. Weidnghouie 
Bee. Siq^ Co, D.CN.Y, 382 FJSopp, 600- 
OroK V. Penn Mot Lib bt Ca, D.CPi, 396 
F.Sttpp. 373. 

Ala.—Cohv V. Lang, Gv.;^, 339 Sold 71 
CaL—Pacific Orove-AsOomar Operating Carpi v. Mon¬ 
terey County, 117 CoLRptr. 874, 43 CAJd 673. 
Idaho-hUtcheU v. Siqueun, 382 PJd 1074, 99 Uaho 
396. 

bd.—Foster v. United Home Impi Co, Inc, ^ip, 428 
N£2d 1331. 

Kaa—miEps v. Easton Supply Co, ba v. Eleanor 
Intern, be, 312 PJd 379,212 Kan. 731 
N.C—North Carolina Nat Bank v. WaBent, 217 
S.E2d 12,26 N.CAppi 581 cert den. 218 EE2d 
466, 288 N.C 391 

Pa.-&edt V. Bndt 326 A.2d 446, 231 PaSuper. 61 
S£.-Biigg V. Bug^ 249 lEJd 303, 272 EC 121 
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381 

ExccnthmofiiceeMry e Men e nte 

Tex.—Edmunds v. Houston Lighthig k Power Co, 
OvApp, 472 EWld 797, err. ref. no rev. or. 
IdHt dderadiMtife 
Kirt^-Klng v. Wenger. 349 PXi 986. 

N.Y.-McLean v. Kessler, 426 N.YE2d 704, 103 
MtKXd331 

Texr-Hemenway Co, ba v. Sequoia Paa Reako, 
GvApp, 390 IWld 541 or. ref. no rev. err. 
45. UE-SanI Bern and Amooiata V. UX, 303 Fid 
1386,203 aa 214 

Viacom bten. ba v. Tandem ProdnotioM, 
Inc, D.CN.Y, 368 F&ipp. 1264 affii, CA, 326 
Fid 391 

BL—Harris v. Ameriean GenerU Fmance Corp, 368 
N£2d 1099, 11 BLDea 491, 34 BUpp3d 831 
bdw-Foster V. United Home Imp. Ca, be, App, 428 
N.E2d 1331. 

bww-Sevenon v. Eftnreo Elevmor, Inc, 230 N.Wld 
417. 
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149. 

Tex.—Smith v Sabine Royalty Corp, GvApp, 556 
EWJd 363. 
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MiruL—Dataserv Equipment, ba v. Techiudogy FI- 
nance Leaug Corp, App., 364 N.WJd 838, re¬ 
view den. 

§ 57. -Form of Language 

Library References 
Modem Legal Forms Ch. S, Ad¬ 
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Building Agreements. 

46. Vt—Shaw v. E L DuPont De Nemcnia k Go, 
226 AJd 903, 126 Vt 206. 

Tedmkil defsete as to coiteiite famBotmrlal 
Ohio—Ddflno v. Paul Davies Chevrolet Ina, 209 
NE.2d 194 2 0hioSt2d 282. 
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46J. U.S^tank Sullivan Co. v. Midwest Sheet 
Metal Works, CAMinn, 333 F.2d 33-A E 
Zachry Ca v. 0%ien, CA.Kaa, 378 ?2d 423. 

Mitchdl-Huntky Cotta Go, ba v. Lawson, 
D.CGSL, 377 Fiuppi 661. 

Aik.-Riee v. McKinley, App, 390 EWJd 301 267 
Ark. 639. 
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Florida, App, 331 Sa2d 339. 
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347. 
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A2d 903, 126 Vt 206. 

Dotenriiatioa of lat or ri 
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Rinand 481 N.E2d 712,89 BLDea 869, 197 IlL2d 
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Tex, 326 FEupp. 791 
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KaiL-Ileniik v. McKee; 334 P.2d 243, 216 Kao. 659. 
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Oon 112 P.U. 162, alld 203 AJd 861 416 Pa. 
229. 

Tcl—O taham Gooet Ca v. Walker Pneem Equip¬ 
ment, lacn avAppL, 422 8.W.2d471 err. ref. no 
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Incn Appn 603 N£2d 610, 38 BLDoe. 379, 82 
BLAppiSd 949. 
ef iriadi 
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nil 133 UJAppJXC 191 motkm den. 421 
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130; op, wibdtawn in part 446 FJd 36. 
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Midi.—Angdo DiPooki Equipment Ca v. Stnta Dept 
df State Highways ft Trinsp.. 309 N.W.2d 366.107 
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149. 
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ft SA Ca, CA.Ll. 493 FJd 535. 
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KGiar-CJ A qnotod d kagft k Mclnnit V. Soorimait- 
em Antomatlc ^irmklcr Co, 233 SoJd 219, 221. 
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9a 
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328 F Japp. 944. 
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Fla.-Gateway Cable T.V., Ina v. Vikoa Corat Cap, 
App, 233 SoJd 461. 

DL-WulaiKter v. Henieh, 211 NA2d 773, 64 UL 
AppJd 228. 

Ky.-Cowden Mfjp Co, Inc. v. Systou Eqnqxnent 
Lcsmts, he, App, 608 S.WJd 38. 
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AJd 1091 284 Md. 401 

N.Y.-Tn&lgm Square, Lunhed v. Reeves Bros, he, 
315 N.YA2d 239, 35 AJ)Jd 194. 

Po—Egyptian Sands Red Estate, Ina v. Poleoy, 294 
AJd 799, 222 PLSoper. 313. 

S.C-Peddler, Ina v. Rikaid, 221 S.EJd 111 266 S.C 
28. 
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U.S.—Perthou v. Stewart D.COr, 243 FAipp. 653. 
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715. UA^-Geneaea ha v. Joint Coimen 13, United 
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S.WJd 367. 371. 
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439 AWJd 381. 

71. Ak-^eU V. Wariimgtoa OvApp., 373 SoJd 
863. 

Fk-Oateway Cable T.V., ha v. Vikoa Conat. Ceip, 
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ha V. Noe; 473 S.WJd 16, 21 
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Welsh Panel Co, D.COr., 248 FAipp- 903. 
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AbMooe Of dgDtton H gofiig to veigbt ntttf 
than sdSdency of ovUeBoe 
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47. 
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Umon Na 991, D-CAk. 364 FAipp. 731. 
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Comt Corp, App, 253 SoJd 461,463. 
nL-Hamaon v. 69 NA2d 261, 393 DL 11. 
Ma-CJA dkd k Sanders v. DeWitt. App, 579 
S.WJd 707, 711. 

Tex^—Oigiin v. Butler, QvApp, 478 S.WJd 611 
74; UA-Local Joint EzecutiveBd., Hoed and Raa- 
taniant Ernp. and hten. Unka v. Natkimde 
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Downtowner Motor Inns, Inc, D.CMo., 229 
F.Supp. 413—Koehring Co v £. D. Etnjre & 
Co., O.C.I1L, 2S4 FSupp. 334. 

Oa.-Taylor v, Taylor, 120 S.E2d 874, 217 Ga. 20. 

Nationwide Mut Ins. Ca v. Teal, 144 S E2d 
M7, 112 Ga^pp. 236. 

Ill—Amelco Elec. Co., Inc-.'v Arcole Midwest Corp, 
3S1 N.E3d 349, 40 I!Upp.3d 118. 

Or.—Wenern Bank v. MoniU. 420 P.2d 119, 245 Or. 
47. 

Vt—Norton v, Lamphere Const. Co. v. Blow & Cote, 
Inc., 183 AJd 230, 123 Vi. 130. 

Bonding contract, etc. 

AbL-Whttley v. Reeu, 29 Sa 606, 128 Ala. 500 

Accepted or acted npoD 

(1) U.S.—Tow V. Miners Memorial Hospital Ass’n 
CA.W.Va., 305 FJ!d 73. 

(2) Ga.-Cooper v. G E Coast. Cb., 158 EE2d 303, 
116 Ga.App. 69a 
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Pipefitten Local 398, C.A.WBsh. 566 F 2d 1291 
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(6) Persons held not recipient of benefit under con¬ 
tract 

Cal.—Peinberg v. Intrastate Escrow Corp., App., 25 
CaLRpIr. 499. 
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75. Vt—Norton & Lam(diere Const. Co. v. Blow & 
Cote, Inc.. 183 A.2d 23a 123 Vt. 13a 

75.10. 11.3.—Roadway Exp., Inc. v. Gmieral Team- 
ateri, ChauITeon and Hdpers Union, Local 249, 
CAJsl, 330 F.2d 859. 

Bigge Crane & Rigging Co. v. Docutd Corp., 
aCN.Y., 371 F3upp. 24a 
Iowa—Service Emp. Intern. Local Na S3 v. Cedar 
Rapid! Coinmnnity Sduxd Dist., 222 N.WJd 403 
Wia.—Ghudnow Gwst Corp. v. OommercBl Oiscoiint 
Corp., 180 N.W Jd 697,48 Wls.2d 653. 

75.15. UE-N.LR.E v. Local 825, Intern. Union of 
Operating Engmeen, AFL~CIO, CA.NJ., 315 
F.2d 695—Atlantic Banana Co. v. Standard Fruit 
* SA Co.. CA.La„ 493 F.2d 353. 

Nev.—Charleston Hili Nat Mines tea v. dough, 380 
PA14S8.79Nev. 182. 

Or.-Wateni Bank v. MonlU. 420 PJd 119, 243 Or. 
47. 

Pl—S dlivui V. Allegheny Fbtd Thick, Sales, tea, 423 
AJd I29Z, 283 Pa3uper. 351. 

Teit—Red FU Boat Ga v, Jarvis Press, ho, Gv.App., 
361 &W,2d 388. 

76. Qd,-Anfdl v. Rowlands, 149 CalAptr. 574, 85 
CAJdS36. 

Ky.—GJJS. cM In ODaniel Motors, tea v. Handy, 
390 SW2d 453, 434. 

La^-Aetion Fiaance Gbnx v. Nuhob, App., 180 Sa2d 
81. 

T1/1^ iMMMlrMraHn —^ mliiM ■iaaiin 

uu# mppncwwo WBQV Bignioire Piwmipinigi 
UA-^Bsropesa AnAcrican Bank and Tnat Ca v. Sta^ 
Crete htam. ted, Ino, CAPbu, 613 F.3d 364. 

ta It' Bryant Tool A M!^ tea, Bkrtcy.Fh., 16 
BJL 723. 
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763. La—City Olaoi A Mirror Cav. Charles Carter 
A Co.. App. 144 Sa2d 34a 
Or.-Pacifie Photocopy, tea v. Canon UAA, tea, 646 
PJd 647, 57 Qr.App 752. review den. 632 F.2d 
810^ 393 Or. 635. 

Wash.-Aoeiinte Pnducla. tea v. Snow, 408 P.2d 1, 
67 WashAl 416. 

76.10. Texr-fiemier Oil Refuinf Ca rf Tex. v. 
Bates, dvApp.. 367 EWJd 904, err. ref. no rev. 
err^tei v. Urban. dvJVpp.. 383 EW.2d 608. 
err. ref no itv. etr^—Shdnninster Resources v. 
Corpus Chriati Management Co, Civ.App, 517 
EWJd 608. err. diim. 

76.15. La.— Oty Obii A Minor Ca v. Charles Car¬ 
ter A Co. App. 144 Sold 24a ’ 


Tex —Baccus v. Plains Cotton Co-op. A«'n. Civ.App. 
3l5SW.2d 401. 

78. Fla —CJA quoted at length hi Skmno- v Haug- 
wt n. App 2 Dist.. 426 So 2d 1127. 1129. 

Iiid.-CJA qnoted ta Curtis v. Hannah, App, 414 
N.E2d 962, 963. 

Mo.—CJJS. quoted hi National Motor Club of Mo., 
Inc. V Noe,475 S.W2d 16,21 
CJ& quoted ta Smith v. Worsham, App, 352 
S.W.2d 367.37a 

Pa.—Lavold Agency v. Andrews, 35 NortL 216 

Tenn.-CJA quoted ta Medley v. Medley. 454 S.W.2d 
142, 148, 61 TennApp 331. 
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79. Mich.—CJJS. qnoted ia Weigand v. Trmgali, 177 
N.W.2d 435.438,22 Mich.App 23a 

80 ted.—Parrisli v. Terre Haute Sav Bank. App, 
431 N.E2d 132. leh. den. in part 438 N.E2d 1. 

Pa.—Lavold Agency v Andrews, 35 North. 216 

81. Utah-Cox v. Beny. 431 PJ2d 575, 19 Utah 2d 
351 

83 U.S —Umoi Twk Car Co. v. Lindsay Soft Water 
Corp of Omaha, Inc., D.C.Ne6, 257 RSupp. Sia 
affd., CA., 387 F.2d 477—Shamburger v. Moody, 
D.CAik.. 322 F.Supp 196 adopted and affd, 
CA., 437 F.2d 1356 

Pa.—Lavold Agency v. Andrews, 35 North. 216. 

Option contraet evidenced by writing signed 
only by offeror 

Va.-Humbk Oil A Refining Ca v. Cox, 148 EE2d 
736 207 Vt 197. 
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85. Or.-Adairv.McAtee,38SP.2d621,2360r.391. 

86. 10.-CJ.& quoted ta First Nat Itenk of Elgin v. 
Husted, 205 N.E2d 786 782, 57 DLApp2d 227. 

Or.—CJil died in Pio v. Jdtn B. GiOilond Const., 360 
P.2d 247, 23a 276 Or. 975. 

Te.x.-Lebow v. Weiner, Civ.App, 420 &W.2d 755. 

Mode of signatnre may require proof of fBtai> 
tion 

La^Webb v. Duka 211 Sa2d 722. writ ref. 214 
Sa2d 544,232 U 868. 

87. UL—CJjS, qnoted In First Nat ftok of Elgin v. 
Husted, 205 N.E2d 786 782, 57 HUppJd 227. 

Ctnfeaiimi of jndgment 

Pt-L a Ftettr Ca v. Tri-W Const Cb.. 186 A.2d 16 
409 Pt 316 3 A.LE2d 1142. 

Reqdranent not displaced by UnUbmi Com* 
mercial Code 

Ky.-^ C Dmr Go, tea v. Bennett teduftries, tea, 
App. 590 6WJd 336 
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9a Ark^Ragge V. Btyan. 458 EWJd 403. 

ni—J. P. Sivotton A Ca V. Lolfflaugh, 380 N.E2d 
.526 20 m-Dea 542, 63 IlLApp3d 724. 

PtL-In re Kulwaitis’ Estate, 83 Montg. 198, . 

96. Md.-CJ.S. dttd in Snider Bras., Ina V. Heft. 
317 A.2d 846 851.271 Md. 409. 

SJ3.-Waara v. Ksna 269 N.WJd 395. 

97. Tet-Lebow v. Weiner, CivAk)., 420 $.W.2d 
755. 

Typewritten dgnatnre 

(1) Aric^-Rngge v. Bryan. 458 EW.2d 403. 

993. U.6—In re Mapes Enterprises, tea, Bkrtcy. 
Ney., IS BJL 192. 

§ 63. Seal 

X Seal not aeceaiary 

UE-Jdinston v. Holiday Inns, tea, CA.Masi, 565 
F.2d796 

Ot-Cooper V. G.E Const Ca, 138 S.E2d 303, 116 
OtApp 696 
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2.20. Option contract nay be shown Iv wri^ 
idg sealed only by offeror 

Va.—Humble Oil A Refining Co. v. Cox, 148 6E2d 
756 207 Vt 197. 

2.30. Language r^rrii« to seal 

U.6—President and Directon of Oeoigetown College v. 
Madden, D.CMdn 505 F^upp. 357, affd. in pert 
and app dism. In part, CA., 660 FJd 91. 

X3S. Agreement deemed sealed 

Mast—Matme Contracton Co, tea v. Hurley, 310 
N.E2d 913, 363 Mass. 286 

§ 64. Deliveiy and Acceptance 
Library References 
Corbin on Contracts §§ 32 , 244 
et seq. 

3. CJJS. cited la U.S. v. Jacquet 3 MJ. 596 599. 

Alt—CJS. qnoted In Fountain v. FUIUpa 439 So.2d 
59, 63. 

Del.-Ryan v. Ryan, Snper., 298 A2d 343. 

Pit—City Nat Bank trf’ Miami, N.A. v. Wernick, ^ip, 
368 Sa2d 934. 

IU.-C]abman v. Bouhall, 401 NJ.2d 996 36 ni.Dea 
856 81 Ill.A]^3d 966 

Tex.-Sheehan v. DiiskeU, GtApp, 465 6WJd 402. 
err. ref no rev. err.T-Danu v. l^Uarrad, Gv.App., 
478 6W.2d 830-CJ& quoted at teagth ta Bridges 
V. Pitxer Realtors, tea, Gv.j^, 324 6W.2d 436 
436 err. ref no rev. err. 

Utah—Aspen Acres Asste v. Seven Aseociites, tea, 308 
PJd 1179, 29 Utah 2d 303. 

Purpose 

Miiui.-Nodlaiid v. Chirpic6 240 N.W.2d 513, 307 
Minn. 360. 

Conditional deliveqr on tnal agreem^ 

N.C-te re HiD, 245 6E2d 376 36 N.'CApp 765, 
cert dea, 248 S.E2d 726 295 N.C 550. 
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4 KaiL-Cw V. First Nat Bank A Tnat Co, 548 
P.2d486 

Tex.—CJJS. cited ta Brewer v. Tedfonl, GvApp, 447 
aWJd 479, '483. err. ref no rev. err; 

53. U3—Osguthorpe V, Ansdiutz Land d; Livestoek 
Ca, CAUtah, 456 F.2d 996. 

CbL—O enerei v. Justice Court for Redding JikHcial 
Dist of Shasta County. 165 CalRptr. 222, 106 
CA3d 676 

Del—CJ jS, dted hi Hutdiinson v. Fish Engineering 
Corp, 203 A2d 53, 59, 42 DeLCb. 21, applying 
Texas law. Affd. 213 AJd 447, 42 DeLCh. 435. 

N.Y.-Birch v. McNaU, 244 N.Y.62d 66 19 AJ).2d 
850. 

Wasb-Kupka v. Dickson, 432 PJd 657, 72 WasEZd 
217. 

(. XJuiMcessary In case of iaftasssl orntraet 

Neb-Fairehild v. FakchiTd, 125 N.WJd 191,176 Neb. 
95. 

8. *T)eUTeiy» defined 

(3) Tet-^lBPcU V. Villarreal, GvApp. 478 EWJd 

836 
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83. Tet—Awad Texas EnterpriKt Ina v. Homart 
Devdopment Co., GvApp, 589 EWJd 817. . 

8.15. Tet—Awad Texas Enterpiises, Ina v, HOmait 
Development' Co, GvApp., 389 EW.2d 817. 

103. Tet-CJ3. dted ta OareU v. mneaL 478 
6 WJd 836 832. 

laia FIt-Gty Nat Bank of Miami. NA.v.We^ 
nick, App, 368 Sa2d 934. 

■page 741 

1L15. Ndx-Wdtt V. Union tet Co, .276 N-WJd 
86 202 Neb. 469. 
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Tnuttfer to iiuker*i own 
Flfc-aty N»t. Bank of Mumi, N.A. v. Wernlck, Add, 
J68 So.2d 934. 

20. Va.—Duitom v National PodI Equipment Co. of 
Va.. 138 S.E.2d 35, 203 Va. 441. 

Where a contract is enforced on the 
basis of a single signature, it must be 
delivered to the nonsigning party, who 
indicates its acceptance by perform¬ 
ing,®'® 

20J. HL-OlabBian v. BouhaD, 401 N.E.2d 990, 34 
nLDec. 852, 81 IILApp.3d 966. 

§ 6S. Leaving Blanks in Writing 
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WyoM:j,& biail letter tanaary qnotto in 0^ 

V. Kdly, 390 P.2d 244, 248. 

2L U.S.-V^oike v. Barwick, CA.N.Y., 404 F.2<1 
493, oat. den. 89 SCt. 1197, 394 U.S. 921, 22 
LEd.2d434. 

CnuL-^laiidolph Const Ca v. Kings East Corp., 334 
AJd 464, 163 Conn. 269. 

D.C—Edmund J. Flynn Ca v. LaVay, App, 431 ^2d 
343. 

FIl—CJJSL cited la Innkeepen InteriL, Inc. v. McCoy 
Motels, Ltd., App., 324 So.2d 676, 678. 

HL—Stevens v. Fanning, 207 N.E2d 136, 39 Tll. A pp.^ d 
283, 20 A.LR.3d 769. 

MiniL-^Klalevieli v. Hakola, 278 N.W.2d 341. 
Ma-Willman v. Behela. 499 EWJd TTO-CJA 
faoted In Damon Alaim Cotp. v. Economic Devd- 
opment Ootp., 333 KWJd 6H 695. 

CJ.S. qiotod la Bengimina v. Allen. App.. 373 
aw.2d 199, 203. 

Mont->MytiR v. Myhie, 334 P.2d 276, 170 Mont 410 
N.Y.—Penbertiqr Eteetromelt Ca v. Rcsall Drug & 
Cbemical Co, 293 N.Y.a2d 347, 31 A.D.2d 661 
Seaboard Pools, Inc. v. Fieeman, 239 N.Y.S.2d 
999,46 Misa2d 308. 

N.C—Wm. Muiibead Const Ca v. Housmg Authority 
of Oty of Duriiam, 160 SEJld 342, 1 N.CApp. 
181. 

N.D.—Pulkrabdc, lac. v. Yamaha Intern. Oorp., 261 
N.WJd 657. 

aC^Ughei V. Edwards, 220 KEJd 231, 263 SC 
329. 

Tex.—ScUtmelben v. RaUn, OvApp, 463 aw.2d 
226, err. ref. no rev. err.—O’Neil v. Poivell, Qv. 
App., 470 aWJd 773, err. re£ no rev. err.— 
Oiailes V. Chariei, av.App, 478 KWJd 133, err. 
ref. no rev. err. 

Waih.—Swanson v. Hbfanquist App., 539 P.2d 104. 
iMtrwnwrt tn^wwifriiw 

Alto-Modular Systems, Ina v. Naiibitt, A|^ 362 
PJdlOSa 114 Alto 381 

BL-Bleomberg v. Marta. 341 N.E.2d 119, 34 m. 
AppJd73a 

Utah—Engineeimg Aasodatea, Ina v. Irving Phee As- 
aodmes, Ina, 622 P.2d 784. 

Vt-Evarts v. Forte, 376 A.2d 766,133 Vt 306. 
EMeBtU IwiM left open for negod^ 

U&—WBIowwood Coadoadniiiffl Asa’n, Ina v. HNC 
Redty Co. CA.Tex.. 331 F.2d 1249. 
N.C-Huidle V. Whha 239 S£2i 389, 34 N.CApp. 

644, cert den, 241 S.E2d 843. 294 N.C 441. 
21 Arto-flofinann Ca V. Mdsner, 497 Pld 83.17 
ArtLApp. 263. 

Mo^-CJJS. fHted fa Dairua Alarm Corp. V. Ecoarni- 
ie Devdopment Oorp., 353 S.W.2d 6H 693. 

CJS. qaoted la Beagfanina v. Allen, A^r, 375 
SWld 199, 203. 

NJ.—Piley V. Barton Sav. k Loan A«*n, 196 A.2d 
681 82 NJJoper. 73. 

23. CiL-^Cemer v, Hngihes Tool Oa 128 CaLRptr. 
839. 56CAJd924. 

Nek-Alwnd v. tinted Minetal Products Go, 230 
N.WJd 613, 197 Neb. 638. 


24 US —Admiral Kastics Corp. v. Trueblood, Inc., 
CA.Ohia 436 F 2d 1333. 

In re Aoto-Tram Corp., Bkrtcy.D.C, 9 B.R 139 
Arto-CJ.S. dted la Rddy v Ahnich, 418 P.2d 390, 
393, 4 Ariz.App. 144—GJJS. dted in Hofmann 
Co. v. Mdaner, 497 P.2d 83. 86. 17 ArizApp. 263. 
Cal.—S. Jm Kreedrrmn & Ca v. Meyers Bros. Parking- 
Weston Cora, 130 CaLRptr. 41. 38 CA.3d 173- 
Larwin-Southem California, Ina v. JOB Inv. Ca, 
Inc., 162 Cal Rptr 31 101 C A.3d 626. 

Fla.—Blackhawk Heating & Plumbing Ca. Ina v. Data 
Lease Finandal Corp., 302 Sa2d 404, on remand 
323 Sa2d 473, mand. enforced. Sup., 328 Sa2d 
825. 

Ga.—Pine Valley Apartments Ltd. Partnership v. Rr« 
State Bank, 237 S.EJd 716, 143 Qa.App. 241 
Ind.-Coleinan v. Oiapman, 220 N.E.2d 285, 139 Ind. 
App. 383. 

Kan.—Care Display, Ina v. DidrfoOtaao, Ina, 389 
P.2d 399, 223 Kan. 231 

NJ.—Berg Agency v. Sleepworid-Willin^jora Ina, 346 
Aid 419, 136 NJluper. 369. 

N.Y.-CJ.S. died in Humble OU & Refining Ca v. 
Jaybert Esso Service Statkm, Ina, 294 N.Y.S.2d 
190, 191 30 A.D.2d 9S2-Fedenl Deposit Ins. 
Corp. V. Herald Square Fabrics Corp., 439 N.Y. 
S.2d 944, 81 A.D.2d 168. 

N.D.—First Nat. Bank, Bismarck v. O’Callaghan, 143 
N.Wld 104. 

Pa.-Bredt v. Bredt Super., 326 A.2d 446. 

Minor details of performance left to be agreed 

OD 

UA-Eckles V. Sharman, CA Utah, 548 F.2d 905. 
CaL—Coleman Engineefing Ca v. North Am. Aviation, 
Ina. 53 CaLRptr. I, 420 P.2d 713, 63 C2d 396. 
Gola-Bdl V, McCann, App.. 533 Pld 233. 

Oa—McMurray v Bateman, 144 SJE.2d 343, 221 Ga 
240. 

Ma—Cohen v. Crumpocker, App., 386 S.W.2d 370. 
N.C-Hindle v. White, 239 S.E2d 589, 34 N.CApp 
644, cert deo., 241 S.E2d 843, 294 N.C 441. 
Ftmdion of conrt 

Ul.—Matta of Borne Chemical Ca, Ina, Bkrtcy.N J., 
16 ER. 314. 

N.H.-Gnyion v. LaBrancha 223 Aid 921 107 N.H. 
304. 

Contract oforceable even where new matten to 
be incorporated in fotnie 
Kaa—Phillips A Easton &q>|dy Co., Ina v. Ekuor 
Intenu Ina, 312 P.2d 379, 212 Kaa 73a 

26. Norden v. Auto Credit Co., 133 S.E2d 
477, 109 GaApp, 208. 

Tei.—Landrum v. Deveipoct, OvA]^, 616 S.W.2d 
339. 

27. UE—McKinney V. Na&oaal Dairy GoundL D.C 
Mam., 491 F.Sapp. 1108. 

bi-Maitaill Specialities, Ina v. Bsiger, App., 428 
N.E2d6S. 

28. N.C—O’Qndy v. First Union Nat Bank, 230 
S.E2d 387, 296 N.C 211 
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30. aa--CJjS. dted la Pine Valley Apartments Ltd. 
Partnership v. Erst State Bank, 237 S.Eld 716, 
718, 143 OaApp 241 

Kta-CJJE dted fat Zdgier v. Conger, 460 P.2d 315, 
319, 204 Kan. 143. 

Utah—Cessna Fmince Corp, v. Meyer, 373 P.2d 1048, 
3L Qa—CJJS, dted ia Pfase VaDey Apartments Ltd. 
PartnetiUp v. First State Bank, 237 S£l(l 716, 
718, 143 GoApp. 241 

Berg Agency v. SleepwoiU WHlingboio, Ina, 
346 Aid 419, 136 N Jloper. 369. 

§ 66. Attestation 
Library References 
Modem Legal Forios GL 6, 
Agreements. 
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32. Attestation not necessary 
La—Catalanotto v. Associates Diseount, App, 207 
So.2d 18a writ ref. 209 Sold 38,232 La 105, cert 
dea 89 S.a 471 393 Ul. 989, 21 LEdld 432. 

§ 67. Filing or Recording 
Library References 
Summers, The Law of Oil and 
Gas § 192.1. 

35. Utah—DcBry A HDton Travd Services, Ina v. 

Capitol Intern. Airways, Ina, 583 Pld 1181. 

Recording not reqnired 

U.S.—RepuUic Fetrolenm Cotp. v. UE, D.CLo, 397 
F.Supp 90a affd. in part revd. in part on oth. 
gtdL, CA, 613 F.2d 318. 

La-nlifflco, Inc. v Gentilly Tenaoe Apartments, Ina, 
App, 230 Sa2d 281. 

§ 69. Confirmation or Ratification 
of Defective Instrument 
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68. CaL—GJ.& dted In Faitlane Estates, Ina V. Car¬ 
rico Const Ca, 39 CaLRptr. 33, 39, 228 CA2d 
63 

Not cored by ratifiention 
Ill.-BaDk of Marion v. Robert ’’Chick’* FHta, Ina, 291 
N.E2d 836,9 IlLApp3d 101 afH. 311 N.E2d 138, 
37 IU.2d I2a 

6». Forged iHtmmeiit 

(2) Funds for Busines Orawth, Ina v. Wood¬ 
land Marble A Tik Co, 278 A2d 921 443 Pa 281 
70. UE—CJJS. ettid in Hoyt R. Matise Co. V. Znnt 

CATex., 754 F.2d 36a 364. 

Local Union Na 329, United Broth of Catpen- 
ten and Joinen of America v. Bracy Devdpment 
Co, D.CArit, 321 FAipp 869. 

Iowa— Fans Bureau Service Ca of Maynard v. Kohla 
203 RWJri 209. 

Md.—N. & Strsvou, Ina v. Beacon Elea Supply Go, 
240 A2d 278, 249 Md. 431. 

Tex.—Templeton v. Nocona HUb Owners Aasn^ Ina, 
QtApp, 333 S.W.2d 334. 

MltotHkatton" defined 

U.S.-Moglia v. Oeoghegaa CA.N.Y., 403 Fid IIU 
cert dea 89 S.a 1193, 394 UE 919, 22 LEdld 
433. 

OkL—East Central Oklahoma Etea Co-op, Inc. v. 

Oklahoma Oas A Eka Oa, 303 Pld 1324. 
Or.-MicIid v. ICN Pharauceutkals. Ina, 349 Pld 
319, 274 Or. 795. 

In Tiinktaiui 

(3) Other statemoita 

La—Hanover Ina Ca v. CannaSimoneauz Agency, 
Ina. App, 249 Sa2d 321 apfdkatkm not con¬ 
sidered 231 Sa2d 381239 U 687. 

IIL—Bi-Coonty Properties v. Wampkr, 378 N.Eld 311, 
18 mDea 847, 61 nUppJd 799. 

71 Tex.-aty of Ingkshkv. Stewart. avApp. 334 
EWld 939, err. ref. no rev. eir. 

72.10. OkL-^ast Central CHdahoma Elea CtHip., 
Ina v. Oklahoma Gas A Eka Go, 303 Pld 132f 

§ 70. Definition 
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73A Mont—CJJS. dted In State ex id. Ylcter'a 
Ina V. District Court, 343 Pld 1098, 1101 169 
Mont lia 
Other dcfinUioiu 

(9) Idaho—Day v, Mmtgage Ina Corp, 428 Fid 
324, 91 Idaho 603. 

Ind.—Wavetek Indkna, ha v. K.H. Oatewood Sted 
Co. Ino, App 3 Dist. 438 N.Eld 263. 

Mo—Mdton V. ACF Indnstiiei, Ina, App, 404 
S.Wld771 

N.Y.—Rkhman v. Bnclchaven Servicing Omp, 363 
N.Y.S.2d 731, 80 Misa2d 363. 
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74. Arit-Kadish v. Kallof, 414 P.2d 193, 3 Ariz. 
App. 344. 

Ooiiii.-~Fiiit New Haven Nat Bank v Statewide Mo¬ 
tors. Int. 363 A.2d 751, 33 C<Mm.Sup. 579. 
Iow»-Teit V. Heaberlin, 118 N.W,2d 73. 254 Iowa 
321 -<UjS. dtad in Collins v. Panons College, 203 
N W.2d 594, 599, 60 A.LR.3d 218. 

Mass.—Marine Contractors Gol, Inc. v. Hurley, 310 
N£2d 915, 3«5 Mass. 280. 

Mft—Melton v. ACF Industries, Int, App, 404 
S.WJd 772--CJJS. quoted la Greenberg v. Morris, 
436 S.WA17K 738. 

N.Y.-CJ& cited bi Cronk v. State, CtQ., 420 N.Y. 

S.2d 113, 117, 100 Misc.2d 680. 

N.C—Carolina Hdicopter Corp. v. Cutter Realty Co., 
139 S.E.2d 362, 263 N.CM39. 

I«*e748 

Ma-CJr.S. ((Dated la Greenberg v. Morris. 436 S.W.2d 
7H 738. 

§ 71. Necessity for 
Library References 
Corbin on Contracts §§ 126,193 
et8eq., 252, 658, 659. 
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79. U.S.—Cofitiiieatal Gin Co. V. Freeman, D.CMss., 
237 F.Siip|t. 240, affd. CA., 381 F.2d 459, reh. 
dea. 384 FJd 365. 

Ky.—Cnnv Oenetal Acc. Fite & Lift Aisur. Corp., 
378 S.W.2d 629. 

N.C-Mtethem v. Matthews, 162 S.E2d 697, 2 N.C 
App.143. 

PcrfbnnnKe of gratoftotea pnmite 

(2) Other statements. 

Kan.—Peaiter Truddiig Service. Inc. v. Parks-Davis 
AiKtkneen, Inc.. 505 F.2d 612, 211 Kan. 78. 

page 750 

79J. U.S.—Pacific IndustrieB, Inc. v. Mootain Inn, 
lac.. D.C4ifc., 232 F.Siipi). 801-ln re Las Coli- 
Ine., D.CPuerto Ri^ 294 F.SDn>- 582. 
Ariz.-Malooff v. Coykr, 484 P.2d 1053, 14 AiiiApp. 
S24w 

CaL-Batgioni v, HilL 27 OLRptr. 142, 211 CA.2d 
21-Lee v. Joteph, 72 CaLRptr. 471, 267 C.A.2d 
30-Torlai v. Lee^ 76 CalJlptr. 239. 270 CJL2d 
834. 

OalOr-netcIwrv.Qanett,445P.2d401. 167 Cola 60 
Otam^-CabonK v. Locke Sted Chaia Co., 218 A.2d 
526, 133 Coon. 527. 
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MioL-ihye t. Tohin, 202 N.WEl 712,42 MicLApp. 
736i 

SocvHj somibBy 

Ohio B c v y^ Dry Qeaiien 4 SUtt Laundry, Eoc. v. 
StnUi^ 201 N£2d 528. 2 Ohio SL2d 230. 

7JB. GaL-Bentfd V. Wilku^ 77 CsLRptr. 344, 272 
CJL2d59$. 

OolOL^iiilad Pmm Intant, bu. v. Sendnd PuL Go., 
441PEi316^166ColaL47. 

DL—OSiiois rVMiiM « r j > Otmudsdon v. Central 

PiMie Service Co.. 322 N.E2d 5JD> 23 DLA{)p.3d 
79. 

Ky.-Biny v. Waitaa. 366 EWEl 173. 

N.Y.-6i)rHa v. Safta. 361 N.YE2d 230, 79 MbcEl 
919. 

Vt^P. Hood and Sons v.Hcfaui 203 AEl 361,124 
VI.33L 

FmdieflDMoiy 

UE-4eMn|B DtatrlMloti, Inc. v. CHympia Brewing 
Olh, CAXhL, 440 F.2d 21, i»t den. 91 SCt 
2209,403 UE 904 29 LBiUd 612. 

FlA--l)o«|jbi V. aw of OiBMifln, App,, 20^ 

WaiL—bteedanie A moeia t ei v. IntcrdHoge^ Incn 537 
PE13S7. UWaiLApp, 339. 
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Nudum pactum 

U S —Humble Od & Refiamg Co. v. DeLooche, D,C. 
SC, 297 FSupp. 647. 

8. Hi —Maywood ^ortservice, Inc v. Maywood Park 
Trottbi;; Ass'n, Inc., 302 N E2d 79, 14 nLApp.3d 
141 

Wit—First Wisconsia Nat Bank of Milwaukee v. Oby, 
188 N.WJd 454, 32 Wis.2d I. 

RelLaoce on promise impossible 
Vt.—Oieiixl V. Centra] Vermont Public Service Corp., 
237 A.2d 336. 126 Vt 549. 

PS9 792 

8E Del—Western Nmuial Oas Co. v. Cities Service 
Oas Ca, 223 A.2d 379, cert, den 87 S.a 1030, 
386 UE 964, IS LEd.2d 112, reh. dea 87 Ea 
1372. 386 UE 1023,18 LEdJd 473. 

9 HL-Snyder v. Hamilton, App., 189 N.E2d 97, 39 
ni.Ani.2d 332. 

9i. Cil-J M R. Ina V. Hedderly, 67 CaLRptr. 742, 
26! CA.2d 144. 

9.10. Ga.—Marten v. Atlanta KItmore Hotel Corp., 
152 S.E2d 579. 114 GfcApp. 646, app. after re¬ 
mand 162 EE2d 813,118 Qa.App. 172. 

Option as to maaner of perforaance 

Aiiz.—GoUer v. Crain, 437 PJd 939, 7 Ari 2 .App. 207. 

10. Ga.-Cboper V. G.E (Sonst Co., 138 EE2d 303, 
176 GaApp. 690. 

11. Ala.-Marcrumv.EabTy,282So.2d 49, 291 Ala. 
400. 

m.—Nathan v. Leopold, 247 N.E2d 4, 108 I]lAn>2d 
160. 

La.—Dennis KfiUer Pest Controls, Ina v. WeOs, App., 
320 Sa2d 390, applimtiao deru, Sup., 323 Sa2d 
806. 

Md.—Acme Markets, Inc. v. Dawson Enterprises, Ina. 
251 A2d 839. 253Md.76. 
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1L5. U.E—Bocctido V. UE, D.CC:aL, 341 PEipp. 
838. 

Qda—Sedalia Land Ca v. Robitaon Back ft Hk Co., 
473 P2d 331, 28 GolaApp. SSL 
Ky.—Hak v. Condari Gas Tmnsminkn Co, 454 
S.W2d 680-Ugoa v. Farr, 471 EW.2d 1. 

ILIO. U.S.—Twentkth Ceotury-Fox Film Corp. v. 
Woods Amusement ^rp^ D.CI1L, 304 FEipp. 
23. 

11 Ariz.-Keck V. Brookfield, 409 P.2d 383,2 Ariz. 
Ap|t424. 

Wk.—Klug V. Flambeau Ptastks Corp. (Flambeau 
PKxk. COntX 214 N.W2d 281, 62 W!t.2d 141. 
13. Ga.—Ayen Entetimies, Ltd. v. Adams, 203 
EE2d 16, 131 OaJkpp. 12. 

14E. aC^nn V. Audette, D-CApp., 217 A2d 
653. 

Oondttlra not making promise flln^ 

UE—Main Line Theatres, Inc v. Paramount Film 
Dktribudng Ooip., C.A.Pa, 298 P.2d 801, cert, 
den. 82 la 1383, 370 U.E 939, 8 LE(L2d 807. 
Acthity of ilM person 
UE—Jadeson v. Sam Finley, Ina, CAJMiu., 366 P.2d 
148. 

15. Oa-Bofton V. Barber, 212 $E2d 766, 233 Ga 
646. 

CJE died it Rothbeig v. Charles R Hanlln 
Const. Ca, 140 EE2d 320, 322. UI OoApp. 41. 
15E. UJ.-Mogfis v. Oeoghegaa CA2I.Y, 403 
F.2d IKk cert dea 89 SXL 1193, 394 U.E 919, 
22LEiL2d 453. 

Poultry Haakrs, loa v. PlUibnty, Q>„ D.CAla, 
247 FEipp. 336^ afU., CA, 333 FJd 538. 

Cola—Sentinel Acceptance Corp. v. Colgate, 424 PJd 
380, 162 Cola 64-Mark II Eketionki, Ina v. 
Dotson, 430 PJd 82. 163 Cob. 233. 

htontain Fminee Ca v. Powdl, App., 474 P.2d 
171 

FUp-J. L Bd Ca V. Gram. App., 219 Sa2d 740. 


Ga—Parks v. Atlanta News Agency, Ina, 156 S.E2d 
137, 113 GaApp. 842. 

Mo.—Beng^ina v. Allea App., 375 S.W.2d 199. 

N.V.-In re Johnson’s EsiaU, 346 N.Y.E2d 283, 74 
Miic.2d 788 

Wis.—Cahfotn'n Wine Ass’n v. Wisconsin Liquor Ca 
of OshkosL 121 N.W.2d 308, 20 Wis.2d 110. 

Arbitration provision 

<Ji—Frame v. Merrill LyncL Pierce, Fenner ft Smith 
Inc., 97 CaLRptr. 811, 20 CA.3d 668. 

N.Y.—Ressner ft Rabinowitz, Ina v. Winchester Tex- 
tilei Inc., 361 N.YE2d 933, 46 A.D.2d 239. 
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16.10. U.8 —Kircfaner v. Kansas Turnpike Authority, 
C.A.Kaa, 336 F.2d 221 

Twentuth Century-Fox Film Corp. v. Woods 
Amusement Corp., D.CIU., 304 RSupp. 23. 

Ala—Ahhama-Tennessee Natural Gas Ca v. Qty of 
Huntsville. 153 Sa2d 619, 275 Ab. 184. 

Cona—State v American News Co., 203 A.2d 296,132 
Cona 101. 

Leo Foundation, Isa v. Kknan, ar.AD., 240 
A2d 218, 3 ComiCir. 11. 

Del—Hutchinson v. Fish Engineering (3orp., 203 A 3d 
S3, 43 DdCL 21. affd. 313 A.2d 447, 42 Del.CL 
433—Havi^ Corp. v. Guyer, 226 A.2d 231—Wife, 
E T. L V. Husband, H. A L, CL, 387 AJd 413. 
affd. 336 AJd 216. 

Ga—Commercial Mong. & Phunce Corp. v. Green¬ 
wich Sav. Bank, 143 EEJd 249, 112 GaApp. 388. 

IniL-Iniel v. Travelers Indem. Ca, 281 NE2d 919, 
513 Ind-App 73. 

Ky.-CokfflBn v. Pontkoa, 394 S.W.2d 904. 

Mich.—Genesee County Bd. of Road (Jm’n v. North 
Am. Development Ca, 119 N.WJd 593,369 Mkh. 
229. 

Minn.—Mutual Service Css. Ins. (b. v. Hartford Aca 
ft Indem. Ca, 156 N.W.2d 237, 279 Mum. 20X 

Ma-Bevins v. Hania, 380 EW.2d 34S-Ieiuai v. 
McCall’s Estate, 426 S.W.3d 52 

NeL-MuSer Enteipiisa Ina v. Gerber, 133 N.W.2d 
913, 178-Neb. 463, app, after remand 142 N.W.2d 
393,180 NeL 318, app. after remand 153 N.W.2d 
920, 182 NeL 26l. 

NJ.—Paky V. Barton Sav. ft Loan Asa’il, 196 A.2d 
682, 82 NJ.Super. 73. 

N.Y.-Scientifie Managenwiit Institute. Ina v. Mirrer, 
278 N.YE2d 58,27 AD.2d 845, app. after remand 
289 N.YE2d 336, 29 ADJd 962. 

Ketcham v. HaO Syndicate, bo, 236 N.Y.S.2d 
206, 37 Mba2d 693, aSd. 242 N.Y,E2d 182, 19 
ADJd 611. 

Or.—Pickard v. Oregon Senior Qtizens, Ina, 395 P.2d 
168, 238 Or. 359. 

16.10. CoBtncti of carriage 

U.S.—International Rutw^ of Central America v. 

United Brandt Ca. D.CN.y., 358 FEipp. 1363. 
Omtracts for reqalreiiMBti 

(2) C!aL—Otiaeni Sitinrban Ca v. Resemont Devd- 

opment Go. 53 CaLRptr. 351, 244 CAJd 666. . 

(3) Other eontneta 

U.S.—Meriite Land, Sea ft Sky. Ina v. Palm Bench Inv. 
Propertka, Ina, CAFk., 426 F.2d 493. 

CaL-^’kher v. Fanona, 29 CkLRptr. 210,213 CA2d 
829. 

Sale of itock 

N,M—Reinhart v. Rauacher Pkree Securities Corp., 
App,, 490 P.2d 240, 83 N.M. 194. 

|iage795 

17. UE—Robert L Haag; Ina v. Swift ft (k., CA 
N.y., 696 FJd 3a 

Ky.-Fol^ Const Ca v. Ward, 375 EW.2d 392. 

NJ—Taneila v. Rettagluta, 294 A2d 431, 120 NJEx 
per.40a 

Sdter ci land Hwftfaig remedy to Ugoidated 

Fla--Jigr Vee Realty (Jorp. V. Jayinar Acres, Ina, 

4 Dht, 436 Sa2d 1053. 
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20. N.Y.~Lelrigh Villey Indiutriei, Inc. v. Ond)eL 
373 N.Y.S.2d 351, 49 A.D.2d 827. 
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2U. N.Y.—Firedoor Corp. of America, Inc. v. R. K. 
& A. Jones, Inc., 366 N.Y.S.2d 443, 47 A.D.2(1 
878. 

A provision for arbitration is unen¬ 
forceable where neither party is re¬ 
quired to arbitrate.** *® 

21.10. N.Y.—HuH Dye & Prim Worio, Inc. v. Riegd 
Textile Corp., 325 N.Y.SA1 78^ 37 A.D.2d 946. 
22A. Oa.—McMumy v. Batenum, 144 S.R2d 345, 
221 Ga. 240—Spdding v. Sootiieasletii Personnd 
of Atlanta, Inc., 149 S.E.2d 794, 222 Ga. 339- 
Bolton V. Barfaer, 212 S.E2d 766, 233 Oa. 646. 

Spbdei V. Natioiial Homes Coip., 137 S.E2d 
724, 110 Ga.App. 12—Rothberg v. Oories H. 
Hardin Const. Co., 140 S.E.2d 520, 111 Ga.App. 

NJ.-4C ft J Oayton Hol(Bn|Corp. v. Keuflel ft Eser 
Co., 272 A.2d 565, 113 NJ.Snper. 50 
Wia.—Pint Wiac(wsin Nat Bank of Milwatikee v, Oby, 
188 N.W.2d 454, 52 WiiJd 1. 

2110. Oa.—Rothbog v. Chariea H. HanUn Const 
Co., 140 SIM 520, 111 OaApp. 41 
2190. What eoaatltetes potestathe coaditioii 
iofalidatiiig contract 

(1) La.—New Orleans Fire Fighten Aai'n Local 632, 
AF1X30 V. aty of New Orieant, App., 204 So.2d 690. 

(5) La.—Freeman v. Department of Highways, 217 
8o.2d 166, 253 La. 105. 

Conditioa nhlect only to prondin^ whim or 
pleanne 

(1) La.-Xtng V. King App., 185 $o.2d 893, appUci* 
thn not considered 187 So.2d 448, 249 U 479. 
Potatatho coadHkm not ahown 
La.—Conuneida] Union Im Co. v. Mflazzo, App., 265 
SoJhl 298. 
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'23A0. La.—Moboberac v. Saloon. Inc^ App., 210 
So.2d 572, appHcstion den. 214 SoJd 164.252 U 
844. 

23.70. La^Fleata Fooda, Inc. v. Ogden, App., 159 
So.2d 577,appGcatioaden. 162 Sa2d la 245 U 
956, and 162 SoJd 11,245 La. 957—International 
Union of Operating Engbieeti, Hotating and Porta* 
ble Local ^ AFL-OO v. Guy ScrogghH, Inc., 
App, 168 SoJd 724, writ ref. 170Sa2d 511, 247 
La. 2S8-4faher ft Shaticey, Inc, v. Newman, 
App., 298 SoJd 162-New Oiiean Fire Fighten 
An’n Local 632, AFM30 v. City of New 0^ 
leana, App, 204 SoJd 690-D'ArboiiiK Sewcnge, 
Inc. V. Sanden, App., 259 SoJd 417-MeChin v. 
Continental Can Co, Inc, App., 299 Sa2d 454, 
writ ref. Sop, 302 So.2d 308. 

§ 100(2). -MotoaUty Implied 

24, DL-lBIliiian v. Hodag Chnni ci l Corp, 238 
N£.2d 143,961IlAppJd204. 

Ky.-^Bttodr V. United Beotroide Lataoratoriei, Inc, 
4S9 &WJd SSL 

RC-Meanotte v. Fredand. 200 S.E2d 410.20 N.C 
App. 11, oert den. 201 SIM 689.284 N.C 616. 
Or^-FUrrer v. Intemationil Health Amur. Co, 474 
PJd 759, 256 Or. 429-Facaie Piiiei Conit Corp. 
V. Young, ATItMmTSJ Or. 191 
27. Chl^-Colemaa v. Moca, 69 CaLRptr. 166, 263 
CA2d 137. 
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lCy.-Bnttofff V. United Ekctranic Laboratoriee, Inc, 
459 SMM 581. 

29A Wk^-CaUbmla Wne Ai^ v. Wjaoomin U- 
(par Ga of Oihkoah, 121 N.WJd 308.20 Wk2d 
iia 


§ 100(3). -Executed Contracts; 

Mutuality Subsequently 
Present 
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29i0. Ab.—D. E Clayton and Associates v 
McNaughton, 182 So.2d 890, 279 Ala. 159 

Ga.—Sptndd v. National Homes Corp, 137 EE2d 724, 
no QaApp. 12-CJ.S. cited la Venable v. Block, 
225 EE2d 755, 757,138 Ga.App. 215. 

UL-U Salle Nat Bank v. &odsky, 201 N.E2d 208, SI 
IILAppld26a 

30. CaL-^dntz v. Wallace, 29 CaLRptr. 17a 214 
ClA.2d 100. 

Ga.-Scha£ier v. Wolbe, 148 S.E2d 437, 113 Ga.Appw 
448. 

Ill.—lUinots Commerce ConuniitioD v. Central minois 
Pnbtie Service Co., 322 N E2d 520, 25 IILApp.3d 
79. 

Mo.—Garrett v. American FamDy Mut. Ins. Co, App., 
520 EW.2d 102, 88 A.LR.3d 1115. 

Neb.—Weiner v. Hroch, 196 N.W.2d 907, 188 Neb. 
389. 

Tenn.-CJ& dtad In Hoyt v. Hoyt. 372 S.W.2d 300, 
305, 213 Temu 117. 

me 800 

31 Conn.—Eaton Factors Go. v. Bartlett, GrA.D., 
186 A.2d 166, 24 Coim.Sap. 4a 1 Coan.Cir. 376. 

Fla.—Stnehez v. Crandon Wboleiak Dmg Ca, 173 
Soid 687, oonll to, App., 174 Sa2d 78a 
CJjS. gKited ia City of Sooth Miaim v. Dcmhan- 
sky. App. 3 Dist, 423 So.2d 988, 989. 

Ga.—j^nl^ V. Southeastern Penonnel of Atlanta, 
Inc, 149 S.E2d 794. 222 Ga. 339. 

Allen V. Arrow Contracting Ca, 138 S.E2d 600, 
110 GaApp. 369-Schafra v. Wolbe, 148 EE2d 
437, 113 GaApp. 448. 

lorwa-Hatdin v. Eaka Go, 127 N.W.2d S9S, 256 Iowa 
371. 

Kaa—Commercial A^diah, Inc. v. Smith, 409 P.2d 
79a 196 Kul 164. 

Ky.—Lang v. Jones, 433 EW.2d 888. 

La-Andoin v. Central Louisiana Ehc. Co, Inc, App, 
306 So2d 341 afid. Sop., 318 Sa2d 5. 

N.Y.—Scientific Management Institute; Inc. v. Miner, 
278 N.YE2d 58,27 AD.2d 845, app. after remand 
289 N.YE2d 33a 29 A.D.2d 962-6uim v. Bea¬ 
con Feeds, Bckou Division Textron, Ino., 297 
N.YEid 21 31 ADJd 734. 

Scott V. Motor Lodge Properties, Inc., 231 N.Y. 
SJd 78a 35 MBC.2d 869-Riehoian V. Brocftbaven 
Servicmg Corp, 363 N.YE2d 731,80 Mise.2d 563. 

N.D.-CJ& dted in Kutdm v. Kntcbers, 189 
N.WJd 68a 685. 

Pa^-Sdfert ft Son, Inc., v. Bemheim, 75 York 13& 

31 Ga^Moota V. Hughey, 212 S.E2d 503, 133 Oa. 
^p. 901. 

33. Ga^-Schaf&r V. Wolbe, 148 EE2d 437. 113 Ga. 
App. 448. 

Word! of cotiditloa b pnmifse « indkaflng 
requeit for co n ridenUton if h tppe nl ii g of 
ctndttion win be bfoefit to promi^ 

Neb.-MitGfae!l v. Wilcox, 139 N.WJd 293, 179 Neb. 
553. 
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35. Conn.—Elton Faeton Ga v. Bartlett, CirAJ}., 
186 A.2d 16a 24 C{»n.Sup. 4a I ConaQr. 376. 

Go—Spindd v. National Hooea Corp, 137 S£2d 724, 
110 GaApp. 12—Omper v. 0£. Const. Co, 158 
EE2d 305, 116 GaApp. 69a 

Mo—Austin ft Bass Builders, Inc. v. Lewis, App., 350 
EWJd 133, tianifc to, Sup, 359 S.WJd 711— 
CJS. gnotsd at length In Bengimioa v. Alkn, 
App, 375 S.WM 199,204. 

36. Ma-CJJS. gnoted m bngih in Damon Alarm 
Corp. V. Economic Development Corp, 555 
EWJd 694, 695. 
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Page 806 

37 Fla.—Flonda-Oeorgu Chemical Ca v. NatHoal 
Laboratories, Ina, App., 153 Sa2d 752. 

page 803 

39,55. U-King v. King App, 185 Sa2d 893, ap¬ 
plication not considered 187 Sa2d 448, 249 La. 
479. 

39,70. La.—Maher ft Sharks, Inc. v. Newman, 
App, 198 Sa2d 162. 

§ 100(4). -Options Founded on 

Consideration 

page 804 

40. Kan.-Sted v. Eagle, 483 P.2d 1063, 207 Kan. 
14a 

Ma-Hshn v. Earth Oiy Corp., App., 625 S.W 2d 64a 
403. S-C—Davii V. Satteriidd Const. Ga, Ina, 210 
S.E2d S9a 263 SC 35a 

Tex.-ColIigan v. Smith, Civ App, 366 S.W.2d 8ia err. 
ref. no rev. err. 

40.10. Ksn.-Eteel v Eagle, 483 P.2d 1063,207 Kan. 
I4a 

4L U5.-4dodem Controls Inc. v. Andtcadaku, CA. 
Minn, 578 F.2d 1264. 

Mitehdl-Huntley Cotton Co, Ina v. Waldtep, 
D.CAIa., 377 FEupp. 1215. 

CsL-4 M R, Inc. v. Hedderiy, 67 CaLRptr. 742, 261 
CA.2d 144 

Ga.—Fox V. Avis Rent-A-Car Systems, Ina, 156 EE2d 
910. 223 Oa. 571. 

Kan—Steel v. Eagle, 483 P.2d 1063, 207 Ran. 14a 
Ky.-Ligon v. Parr, 471 S.W.2d 1. 

By paying cooflideratiaii fb opthm, etc. 

(2) Other matters. 

Ariz.-Mack V. Coker, S23 P.2d 1342, 22 AnzApp. 
105. 

Mobiaiit; of obl^ation and rmnedy, etc. 

Tex.—Hutcherson v. Cronm, GvApp, 426 EWJ2d 638. 
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44. Kan—CJA quoted ia Steel v. Eagle, 483 P.2d 
1063, 1067, 207 Kan. 146. 

45. CaL-Hendren v. Yonash, 52 CalEptr 738, 243 
CA2d67I 

Kan.-CJ& quoted In Steel v. Eagle, 483 P.2d 1063, 
1067, 207 Kan. 14a 

§ 100(5). -Right to Accept or 

Reject or to Alter De¬ 
tails 

46. U.S—Interpace Corp. v: Penbrook Hauling Co, 
Iiw, D.CFa, 389 F3upp. S6a affii, CA., 535 
F.2d 1244 
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47JO. Tex.-LifelnsCaofSouthwettv. Nims,Civ. 

App. 512 EW.2d 712. 

49. U3.—Jackion V. Sam Flnl^, Ina. CA.Mits., 366 
F.2d 148. 

§ 1(KK6). Right to Cancel or 
Terminate 

50. UA—CJJS. qnoted la Barton v. Bechtd Corp, 
D-CCaL, 253 FJupp. 284 294. 

Gal—CJ& dead la R. J. Caidinal Ca v. Ritchie. 

App, 32 CaLRptr. 545, 557, 218 CAJd 124. 
Cona—Eaton Faeton C:a v. Bartlett, CirAJ), 186 
A2d 164 24 ConnJSup. 4a 1 ComLOr. 374 
BL-Snyder v. Hamilton, 189 NE.2d 97,39 OLAppJd 
352. 

Po—Robinowitt v, Rqirut, 112 P.LJ, 507. 

Vt—H.P. Hood and Sons v. Heins, 205 AJd 561, 124 
VL 331. 

Wis—CJ.S. qnotad at kagih ia First Wboonsia Nat 
Bulk of MSwaokee v. Oby. 188 N.WJd 434,454 
52 WisJd 1. 
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Sale of real property 

Cal.—Kowal v. Day. 93 CalRptr, 118. » C A Id 720 
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503. U-S—Laclede Ga.-, Co .Vitusco Oil Co.. C A 
Mo., S22 F 2d 33, app. jfw renuad 531 F.:d 941 

50.10. U3.—Oak Diunbuimg Co. v. Miller Brewing 
Co., D.CMicli., 370 FSupp. 88«. 

Ak-CJjS. dted ia Marjrum Cnibry, 2S2 So.2d 49. 
52, 291 Ala. 40a 

Ky.—Berry v. Walton, 366 S.WJd 173. 

Mo.—CJ jS. died in Cooper v. Jen<ien, App., 448 
S.W.2d 308, 314. 

Pa.—RoUnowitz v. R^t, 112 PLJ 507. 

52.10. CUo—Modem Muac Ca Ellis, App., 482 
P.2il 1005. 

Prospectively oaeiiliDKeaUe agreanents 

U3.-^ Distributing Ca v. Millef Brewing Ca, D.C. 
MicL, 370 F.Supp. 839 

S2J5. U3.—Clausen tc. Som, Inc. v. Thea Hamm 
Brewing Ca, CA.Minn., 395 3S8. 

Ky.—Berry v. Walton, 366 S.W.2d 173. 

JfieWaye v. Tobin. 202 N.W.ld 712, 42 Mich.App. 
756. 

N.Y.—Ridiaid Bruce ft Co. v. J. Simpson ft Ca, 143 
N.Y.S2d 503,40 Misa2<l SOI. 
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54J0. CaL-Metropolitan Water VHtL of Southern 
CaL V. Msmuardt. 28 Cal-Rptr. 724, 379 P.2d 28, 
59 C2d 159. 

N.y.-SitCDSteu V. Satenstdn, 248 N.Y3.2d 281. 42 
MiseJd 398, affd. 247 N.Y.S.2d 380. 20 A.D2d 
TOO 

543a CiL-R. J. Cazdmal Ca v Ritchie, 32 CaL 
Rptr. 545, 218 CA.2d 124. 

55L N.Y.-BateiBtein V. SatetBtein, 248 N.Y.S.2d 281. 
42 Mitc:2d 398. 

5S.15. Wis.-CJja eited ta Klug V. Flfunbeau PW 
ties Oorp. (Flambeau Prods. Cotp.), 214 N.W.2d 
281, 286, 62 VTisJd 141. 

56. Cd^-Mntz V. Wallace, 29 CaLRptr. 170, 214 
CAJd loa 

Fla.—CJJ5. dtid M Wright ft Seatem, Inc. v. Prescott, 
420Sa2d 623,627. 

57. N.Y.—Scientific Management Institgia Inc. v. 
Mbier, 278 N.Y3.2d 58. 27 A.D.2d 845, app. 
after lemasd 289 N.Y3.2d 336, 29 A.D. 962. 
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583. N.Y.-Sdaisteai v. Satsmtein. 248 N.Y.S.2d 
281,42 MbcJd 398. 

8830. TcnniBatbm fw cann OB stated sotlee 

U^^Bdlby V. St. Paul Hospital ft Ctt. Co. D.C 
Mhm., 195 ESupp. 385, m, CA., 304 F.2d 758. 

89. C!d.-R. 7. Gudinal Ga V. Ritchie, 32 CalJIptr. 
545, 218 CAJd 124. 

8931 N.C-CJ3. cited M Meddets V. Medderi, 254 
$3Jd 44, 47, 40 N.CApp. 681. 

§10(K8). -Writings Signed by 

One Party Only 

pi«e810 

74. Oa^-Chiaper V.O.E Const Co, 158 S.E3d 305, 
116 Oa.^ 690—aty of Atlanta v. Fioster ft 
Goeper. laa, 220 S.E2d 724, 136 OoApp. 159, 
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Considmvtioi] held present 
(2) Other uutances 

Cal.—Potrero Homes Western Orbs Ca, IIH Cal. 

Rptr. 633. 

§ 112. Subsisting Contractual Obli¬ 
gation 

page 830 

19. D.C.—Murray v. Licbtman, CA., 339 FJd 749, 
119 UEApp.D.C 250 

Fla.-nIanMS v. DuBredl, A{^, 385 Sa2d 708. 

Ken.-Io re Dahn’s Estate, 464 P.2d 23B, 204 Kan. 535 

Miss.—CJ,S. dted in Tb(»p Finance Corp. v Tindle, 
162 So.2d 497, 303,249 Miss. 368. 

N.M.-Hak V. Brewster, 467 P.2d 8, 81 N.M. 342, 43 
A.LR.3d 1420. 

N.Y.—James A. Hag^y Lumber ft Mill Work, Inc. v. 
Thompson Starrett Const. Ca. 256 N.Y.S 2d 1011, 
22 A.D.2d 509 

N.C—Worth Chenucal Corp. >. Freeman, 136 S.E2d 
118,261 N.C 780. 

Ohio-Rhoades v Rhoades, 321 N E2d 242, 40 Ohio 
App 2d 359. 

Pa.—CJJS. qnokd at kagth In Oraham v. Jonnel En¬ 
terprises. Ine., 257 A.2d 236, 258, 435 Pa. 396. 

Housng Authority of Lawrence County v. Peer- 
kss, 22 Law.U. 74. 

Tex.—Ferguson v. Yorfiiio. Gv.App., 570 S.W.2d 422, 
err. ref. no rev. err. 

Wash.—Gannon v. Emtman, 405 P.2d 234,66 Wssh.2d 
733. 
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20. UJ.—Ruffin V. Mercury Record Praductuns, 
Inc, CA.Mich.. 513 R2d 222, cert. den. 96 S.Ct 
219, 423 U.S. 914, 46 LEd.2d I4I 
CaL-Batky v. Breetwor, 23 CaLRptr. 740,206 CA2d 
287. 

Ga.—Robert Chuckrow Const. Ca v. Gough, 159 
S.E2d 469, 117 Ga.Ap|x 140-Manageinent 
Search. Ina v. Morgan, 222 S.E2d 154, 136 Ga. 
App. 651. 

Pa.—Argeros and Co, Ina v. Com., DepL of Tramp, 
447 A.2d 1065, 67 Fa-Cmwlth. 531. 

page 832 

21 nL—Wataon Lumber Ca v. Guennewig, 226 
Ni2d 270, 79 ULAppJd 377. 

21 Ga.—Sens V. Decatur Federal Sav. ft Loan Ass'n, 
283 S.E2d 226, 139 OaApp. 767. 

23. Mist.-C.LT. Corp. v. Turner, 137 Sa2d 648,248 
M]ts.S17. 
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31 Ak—Mobile Tbrnkey Housing, Ina v. Ceafca 
Inc, 321 Sa2d 186, 294 Ak 707. 

MicL—Green v. Millinan Bros., Ina, 151 N.W2d 860, 
7 MickApp. 450,30 A.LR.3d 1251. 
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39. CaL-House v. Lria. 29 CaLRptr. 450, 214 
CjUdZ38. 

Conn.-Brian Goosl and Dev^ipmsnt Ca, Ina v. 

Brighenti, 403 A.2d 72, 176 Conn. 161 
Ga.-Maddox v. Lodea 159 S.E2d 743, 117 GaApp. 
99. 

Ky.-HUl V. Thomas, 462 S.W2d 921 
Ma—QniUbtd Yacht Club Aat'ii. Inc. v. Northeast 
Dredging. Inc, 438 A2d 478. 

WadL—CJ.S. dted Ii Guinon v. Emtman, 405 P2d 
254, 257, 66 WashJd 755. 

44 Ga.—Kne Valley Apartmem Ltd. Psitnersfaip v. 
First State 237 SJB^d 716, 143 QaApp. 
241 


17 CJS 120 
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49. U.S,—Hillyer v. Pan Am. Petrokum Corp., CA. 
Old., 348 F.2d 613. 

Cal.—Baldwm Contreetrag Ca v. Carl M. Buck Bldg. 
Co, 23 CaLRptr. 483, 206 CA2d 171. 

§ 113. Existing Contractual Obli¬ 
gation to Third Person 

51 Ariz.—Matter of Mariotte’s Estate, App, 619 
P 2d 1068, 127 Ariz. 291. 

Cal.—Balky v. Breetwor. 23 Cal.Rfitr. 740,206 CA2d 
287-Williai» Const. Ca v. Standard-Padfic 
Corp., 61 CaLRptr. 912, 254 CA.2d 441 

53 U.S—Morrison Flying Service v. Deming Nat 
Bank, CA.N.M, 404 R2d 856, cert dea 89 S.a 
628. 393 U.S. 1020. 21 LEd.2d 365. 

Kan.-Owens v. Gty of Bartlett, Labette County, 528 
P.2d 1235, 215 Kan. 844 • 

N.C-CJJS. quoted la Burton v. Kenyon, 264 S.E2d 
808,8ia46N.CApp. 309. 

page 836 

55. CaL—Bailey v. Breetww, 23 CBl.Rptr. 740, 206 
CA2d 287. 

§ 116. In General 

IMgeSS? 

70,50. Fk—CJ& qnokd at kigk In Florida Nat 
Bank and Trust Co, at Miami v. Harris, App, 366 
Sa2d 491, 497. 

In New York 
(2) Other matters. 

N.Y.-Per8ico Oil Ca v. Levy, 316 N.Y.S.2d 924, 64 
Misa2d 1091. 

71 UA-Genersl Bronze Corp. v. U.S., 338 FAl 
117, 168 aa. 176-Bogley’s Estate v. U.S, 514 
F.2d 1027, 206 aa 695. ' 

Ariz.—Matter of Maiiolte’s Eatata App., 619 P.2d 
1068, 127 Ariz. 291. 

Cona—TimenteriaL Ina v. Dagata, 277 AJd 312, 29 
GooaSup. 184 

aC-Mumy v Lichtnum, CA, 339 R2d 749, 119 
U5.APP.D.C 234 

Idaho—Hamen v. Kootenai County Bd. of County 
Com’n, 471 P.2d 42.93 Idaho 633,47 AI,RJd 1. 

Ky.-CJJS. dkd ft Barnett v. Hagans, 445 S.W.2d 
839, 844 

MrL-Reece v. Reece, 212 A2d 468, 239 Md. 649. 

Man.—Stroicio v. Jacobs, App., 310 N.E2d 383, 2 
Mass. App. 827. 

Mo-Tuckwiller v. Tuckwfller, 413 S.WJd 274. 

Garrett v. American Family Mot. Ins. Ca, App, 
S20S.W.2dl02, 88 ALR.3d 1115. 

Nev.-dark County v. Bonanza No. 1, 615 P.2d 939, 
96 Nev. 643. 

N.Y.—Raymond Babtlds Assodates v. Taiazi Realty 
Corp, 318 N.Y.S.2d 798, 36 ADJd 694. 

Pa.—Community Spmts. Ina v. Denver Ringsby Rodc- 
eti, Ina, 240 A2d 832, 429 Pa. 563. 

Homer v. Houser, 36 North, 36A 

EL-Hayes v. Flanktions Sted Co, 438 A.2d 1091. 

Temi.—CJ jS. dted la Price v. Mercury Supply Co. 
Inc, 624 S.WJd 924^ 933. 

pme838 

71 Nev.—Smith v. Recrion Corp., 541 P.2d 663, 91 
Nev. 666. 

Pieaeot couUentkn neceMny 

N.Yr-Arrow Employment Agency Ina v. Seaks, 311 
N.Y.S.2d 182,63 Miia2d 114. 

73. Ak—CJ.S. quokd fa Gregory v. Hardy, Civ., 
304 Sa2d 209, 214, 33 AkApp. 70S. 

Pa.—Thomaiik v. Thoausik, 30 LdLU. 384 aSd. 198 
AJd 511,413 Pa. 559. 

73,5. Ak-CJjS. qnokd fa Gregory V. Hardy, dv. 
App., 304 Sa2d 209,214,53 AhApp. 70S. 

04—Leonard v. QaBagher. 45 CaLRptr. 211, 235 
CAJd 362.< 
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7S. C3ftn.-0*bome v. Lodte Steel Chain Co, 218 
Ud S26, 153 Conn 527 

ldah(^-Coilo^d v. Cooley. 451 P.2d 535,92 1(U1« 789 
N.y.—Arrow Employmeot Agency Inc. v. 3 ii 
N.Y.S.2d 182, 63 Mttc.2d 114. 

§ 117. Previous Request 

8Z N.Y.—Arrow Employment Agency Inc. v. 

311 N.Y.S.2d 182, 63 MBc.2d 114. 

Utah—CJ& qvoted at lengtt In Jensen v. Anderson, 
468 PJd 366. 368, 24 Utah 2d 191, 

Expreas or bnpliod requeat 

Md.-Jteeoe v. Reeoe, 212, AAl 468, 239 Md 649 

page 839 

84, Cal.—Leonntd v. Gallaglier, 45 Cal.Rptr. 211,235 
CAJd 362. 

§118. Oral Obligation 

89 Ak—Slayton v. Slayton, Civ, 315 Sa2d 588, 55 
AkApp. 351. 

Kan.-Soper Chief Credit Union McCoy, 595 P 2d 
346b3KaiLApp2d2S. 

Tei>-Iuteraalional Aircraft Sales, Inc v. Betancourt. 
Gv.Apn., 582 S.W.2d 632, err. ref. no rev, err 

§ 121. Consideration Partly Past 
and Partly Present or Ex> 
ecutory 

page 840 

99. Ark--CJ.S.dted In Haefcinv. Pioneer Plntnbiag 
Supply Co., 457 PJd 312, 318,10 AnzApp. ISO. 

§ 122. Pre-existing Liability 

1 La.—Dunhnm v. Dunham, App, 174 So.2d 898. 
Iiisafllciuit conrideratiOB 
Wash.—Anderatm v. County Propertiea, Inc, 543 P.2d 
653, 14 WastApp. 502. 

page 841 

3. U.S.—Federal Depoat Ins. Coip. V. Bahstren, D.C. 
Wk. 470 F.Supp. 751 

MooL-S-W Go. V. Schwenk, 568 PJd 145,173 Mont. 
481. 

§ 123. Former Promise Unenforcea¬ 
ble by Act of Law 

9. CiL—OeseFBlCredhOotp. V. Picbd, llSCaLRptr. 
913, 44 CA.3d 84A 

§ 127. In General 

pafle843 

21. U.a-CJS. Hade koar nomry qwtnd la 
Wettero Land Corp. v. Crawfhrd'MieR Co, D.C 
Minn., 62 FJU3. 55a 356. 

2U' Waih.-Biowmng v. Johnon, 422 FJd 314, 70 
WtahJd 145. Bm. on oth. gidi. 430 PZd 591. 

"Adequate consideration’’ is one 
which is equal or reasonably propo^ 
tioned to the value of that for which it 
is given.*'-'® 

2L15. Pn.-EitateorBeck.414A.2d6S,489Pa.276L 
21 US.-CJ& cM in Thpelo Spindle Co. V. Allis- 
Chahnen Mfg Ck. D.CMiai, 220 FSupp. 771. 
783, ifH. CA, 339 FZd S92-Dibbi v. Interna- 
tkmnl Mioarab ft OMmical Corp, D.CMm, 339 
FAipp. 634, alH., CA, 474 FJd 1344-Iirternn- 
tional RaOwayi of Geninl America v. United 
Brandi Co., D.CN.Y, 35S FSnpp. 1363-HBrnett 
V. Rym Hones, bic, D.CJ>a.. 360 F.Supp. 878, 
afld, CA, 496 PJd 832-^lalMinn FooCmll. Inc. 
V. Onenwood. D.CPa., 452 FSup^ 1191. 


Ab.—CJ.S. quoted in Odbura v. Mid-State Hom*. 
Inc, 266 So.2d 865, 873, 289 Ak 255-MatCTum 
V. Embty, 282 Sa2d 49. 291 Ala. 400. 

Ark.-Witson v. Alford. 503 S.W.2d 897,255 Ark 911 

Ca!.—Blockiidgc \. Broadway Sixth Co., 24 CaLRptr. 
622, 207 CA 2d 628—^In re Freeman's Estate, 48 
CBl.Rptr. 1. 238 CA.2d 486~Californui School 
Emp Ass'n v Sunnyvde Ekmentaiy School DisL 
of Santa Oara County, 111 Cal.Rptr. 433, 3b 
C.A3d 46—Bank of California v Coonoliy, 111 
Cal.Rptr 468, 36 C A.3d 350-AItschul v. Sayble, 
147 Cal.Rptr. 716, 83 C.A.3d 153. 

Conn.—Oshorne v. Locke Steel Cham Co., 218 A.2d 
526, 153 Conn. 527. 

Fla.-^al« V. lourneymen Baitos' Hairdressers', Cos- 
metoiogutk’ and Proprietors’ Intern. Unkm of 
America Local No. 867, App., 239 So.2d 624. 

Ga.-HarT«U v. Wilson, 213 S.E2d 871,233 Ot. 899- 
Wilson V. Strange, 219 S.E2d 88, 235 Ga. 156. 

Idaho-Qualyle v. Mackert, 447 P.2d 679, 92 Idaho 
563-Enders v. Wesley W Huhbard ft Srnis, Inc.. 
513 P.2d 992,95 Idaho 590.71 A.LR.3d 767, app 
after remand 523 P.2d 4a 93 Idaho 908 

111.—flredemann v. Vaughan Mfg. Co., 188 N E2d 746, 
40 Ill.App.2d 232—Widcstrom v. Ven E Alden 
Co, 240 N.£2d 401. 99 Ul.App.2d 234-CJJS. 
dted la Nathan v. Ler^ 247 N.E2d 4, 8, 108 
IQ.App.2d 160. 

lnd.-Wilson v. De«cf. 192 N.E2d 469, 135 IndApp. 
247-Kincaid v. Lazar, App.. 405 N.E2d 615- 
Goibett V. Estelle. App., 438 N.E2d 766. 

loi^Hait V. Hart, 160 N.W.2d 43S 

La.—Louisuna Power ft Li^t Co. v. Mecma App., 
357 Sa2d 596. 

McL-Blumenthal v. Heron, 274 AJd 636, 261 Md. 
234. 

Mass.—Onpiuc Arts Finishes, Inc. v. Boston Redevel¬ 
opment Authority, 235 N E2d 793, 357 Man. 40. 

Mich.-Rose v. Lurvey, 198 N WJd 839,40 MichApp. 
23a 

Ma-Parish v. Uskdi, 393 EW.2d 507-Ssnger v. Yd- 
low Cab Co, Inc., 486 EW.2d 477. 

Neb.—Woriunan v. Wodman. 118 N.W.2d 764, 174 
Neb. 471. 

N.M.— Ralzlafr v. Seven Bar Flying Service, Ina, App, 
646 F.2d 586, 98 NJil 159, cea den. 648 P.2d 
794,98 N.M. 336-In re Bivlans’ Estate, App, 652 
FJd 744, 98 N.M. 722, cert quashed 652 F.2d 
1213, 98 N.M. 762. 

N.Y.-Kinhner v. ^k 343 N.Y.SZd 298, 73 
Misit2d961 

N.C—Weyethamiser Go. v. Cardina Power ft 
Co, 127 $E2d 539, 257 NXL 717. 

Oh»-CJ,S. dted in Ervin v. Guner, 267 N.E2d 769, 
774, 25 Ohio SL2d 231. 

E E Moore Go. v. Ochiltree, 239 N,E2d 242, 
16 Ohio Mbc. 45. 

OkL-Ledfoed v. Wheeler, App, 620 PJd 903. 

S.C.-CJJS. quoted in First Nat Bank oTEC v. Wade, 
141 EE2d 102. 105, 245 EC 42& 

Tez.-D-D.C- V. T-W-, Ov. App.. 480 

EW.2d 474. 

VaWewe v. Smith, 278 EETd 793, 222 Yi. 15. 

Mitten coaridered 

CaL—Porponto v. Devincenzi, 68 GnLRptr. 2ia 261 
GAJd67a 

Tex—Mitchen v. Uwson, Cv.App, 444 EW.2d 191 

Adeqncy detembed as of date of ctmtract 

Cal.-Liiter v. Sotge, 67 CaLRptr. 63.260 CA.2d 333. 


DL-Wood V. Waneeke, 411 N.E2d 1063, 44 lILDee. 
697, 89 IllApp.3d 445. 

La.—Hebert v. Police Jury West Baton Rot^ Parish, 
A| 9 , 200 Sa2d 877, writ ref. 201 Said S2a 250 
U 1031 

Mina—Davia ft Davies Agency, Ina v. Davies, 298 
N,W.2d 127. 

OkL-WUson V. Oifford-HHl ft Co, Ina, App, 570 
P.2d 624. 


CONTRACTS §128 

Page 846 
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22,5. U.S —Battery S.S Corp. v. Refinena Panama, 
EA., CA.N,Y, 513 F.2d 735. 

Council V. UE. D.CMi«., 302 F.Supp. 1315. 

Cal.—Blatt V Univeraty of Southern Gd., 85 CBl.Rptr. 
601, S C A 3d 935—Bank of California v. Connolly. 
Ill Cal.Rptr 46E 36 C.A.3d 350. 

Ul.-Hai V. Butler, 437 N.E2d 1307, 63 ni.Dec. 385, 
107 ULApp.3d 721. 

Kan—Woods v. McQueen, 404 P.2d 955, 195 Kan. 
3Sa 

22.10. N.C.—Catawba Vallqy Machinety Ca v. Aet¬ 
na Ins. Co, 185 E£.2d 308,13 N.CApp. 85, ceri 
den. 186 S.E2d 176, 280 N.C 302. 

Wash.— CJS. dted In Hobetdeau v. Desmareis, 486 
P.2d 1074, 1078, 79 Wadi.2d 431 

23. N.Y-CJ.S. quoted In 72nd ft First Ina v. 
Kniushar, 320 N.Y.E2d 587, 591, 666 M)sa2d 
271. 

S.C—CJ& quoted in First Nat Bank of EC v. Wade, 
141 EE2d 101 105, 215 S.C. 426. 

Comparison of transadions with those stmilariy 
situated 

U E—Bennett v Bdning Corp., D.CFk, 466 F.Supp. 
689. 

23.10. U.S.—Dabbs v. International Mltterals ft 
Chemical Coip., D.C.Miss, 339 P.Supp. 654, affd, 
CA, 474 F.2d 1344. 

Conn.—Osborne v. Locke Steel Chain Ca, 218 A2d 
526, 153 Conn. 527. 

bid—Wavetek Indiana, Inc. >. K.H. Gatewood Sted 
Ca, Inc, App. 3 Dist, 458 N.E2d 265. 

N.C-Ddp V. Delp, 280 EE2d 27, 52 N.CApp. 72, 
review den. Sup, 285 EE2d 97. 

Wya—Harvard v Anderson, 524 P.2d 880. 

§ 128 . Excepdoiui 
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23,5a Cal.—In re Freeman's Estate, 48 Ca].Rptr. 1, 
238 CA.2d 486. 

Inadequacy of eonidaatioa may be ctmsidered along 

with other ctrcnmstancci. 

Ariz.-Daniby v. Buck, 373 P 2d 1,92 Ark 1. 

Unnsual drcnmstances 

Fk—Sani-Serv Division of Burger Chef Systems, Inc. v. 
Southern Bank of West Palm Beach, App., 244 
Sa2dS09. 

26'. Ohio-CJJEdtwl in Ervin v. Gamer, 267 N.E2d 
769, 774^ 25 Ohio $t.2d 331. 

293. Fk—Cherry, Bekaert ft Hdland v. La-Salle, 
App. 3 Dist, 413 So.2d 436. 

Idaho—Enders v. Wesley W. Hubbard ft Sons, Ina, 513 
Fid 992, 95 Idaho S9a 71 AX.R3d 767, app. 
after remand 523 P.2d 4a 95 Idaho 9(». 

N.Y.-In re Vougbt’s Estate, 334 N.Y3Zd 720, 70 
Misa2d 781, affiL 360 N.Y.E2d 199, 45 ^D.2d 
991, 

WBSh.-BanMs v. Treece, 549 F.2d 1152, IS WashApp. 
437. 

30. Ga.-Roberts Pest Control Gav. McDonald. 208 
EE2d 13, 132 GaJipp. 257. 

Ky.—Kinslow v. Combs’ Adm’r, 135 EW.2d 233, 287 
Ky. 797. 

Neb.-Workfflan v. Workman. 118 N.W.2d 764, 174 
Neb. 471. 

ED.-01scm v. Opp, 182 N.W.2d 22a 83 ED. 325. 

Tex.—Neeley v. Intercity Management Corp, App, 623 
EWJd941 

Detormhiatioii of question 

(1) GaL^ohnson v. Servna 26 CaLRptr. 733, 210 

CA Jd 391 

(5) Other mntten oonsidei'ed. 

CaL-nlohnson v. Servaei, 26 CaLRptr. 733,210 CA.2d 
391 

D.C.—Williams v. Walke^Tho^Ma FOmitiiK Ca, CA, 
350 FZd 445, 121 U3AppJlC 315,18 A.LE3d 
1297. 

Iowa—C A J Fertilizer, Ipa v. Allied Mut Ins. Ca, 227 
N.W.2d 169. 86 A.LJL3d 839. 
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mtwi 

30J. Ndi^Wcu Gate Bank of Lincoln v. Eberbardt, 
277 N.W2d 104. 202 Neb. 762. 

30,10. Gfc~Martin v. ^tpioved Bancredit Corp., 
163 S£2d 8S3, 224 Oa. S50-R. L Kiins«y Cot¬ 
ton Ca, IDG. V. Fergmon. 214 S.E.2d 360,233 Ga. 
961 

in.— Hayea v. Preierred Risk Mut. Ins. Co.. 383 N.E.2d 
669. 22 IRDec. 861, 66 lll.App.3d 112. 

OoBtncts held not BncoMdomible 

(1) Colo.—Grele Sav. ft Loan Aa'n v. Norton, 471 

P.2d 62S, 28 CoioApp. 167. 

nL-Tnnyiiaki v. Libeit. 259 N.£.2d 295, 122 III. 
App.2d 332, cert. den. 91 Sa 1193, 401 U.S. 973, 
28L£d.2d 324. 

Pa.—Beckman v. Vatiall-Dillwoith Lincoln-Mercmy, 
Inc., Soper.. 468 AJd 784. 

Cdarte m >hm to enforce, etc. 

D.C.—Wninum v. WaUM'-lhomas Funiture Co., CA., 
350 F.2d 445, 121 UAAppD.C 313,18 A.LR.3d 
1297. 

DL—Streams Sports Qub. Ltd. v. Rkhmoad, 437 
N.E.2d 1226, 73 Il].Dec. 667.99 nL2d 181 
Abeence Of meaniiigfol choice 

D.C—WOIieiu V. Walkcr-Tlionutt Furniture Ca, 330 
P.2d 445, 121 U&APP.D.C 313, 18 ALR.3d 
1297. 

Pi^Whmcr V. Euoii Corp., 434 A2d 1222, 493 Pa. 
S4a 

Bedkoan v. VaasaU-Dillworth Liiwoln-Mercury, 
Inc., 468 A.2d 784, 321 Pa.Super. 428. 

30.1S. Ma-41imt v. Dalhneycr, App., 317 $.W.2d 
720. 

3110. Market valae n criterhn to escertala 
lesioe 

U-Pioe V. Fiii^ App., 162 Sa2d 430, afld. 172 Sa2d 
693,lt7U 394. 

§ 129. In General 

PI8B848 

3S. U5,-Myct8 V. CowKil Mig Corp., D.CArk.. 
276 F.Sup|>. 341. 

Conn.—Samidiaen v. Streetor, 239 A.2d 63, 4 Conn. 
Or. 639. 

DcL-Haad v. VS. Bectraniea Cocpi. 262 AJd 648. 

DL—Rock Island Bank ft Tnnt Ca v. Studubar, 373 
NJE^ 1383, 17 OLDec. 99, 39 IUApp.3d 891 

36l ImU-WilsoB V. Dester, 192 N.E.2d 469, 133 
IndApp,147. 

kfidL-Jinkner v. Roie Bovl Lanai, Inc., IS7 N.W2d 
317.10MklLApp. 396L 

37. Ma-CJ& «Hfod la Union Pac.R. Oar. Kas- 
lai Gty T^aiwt Co. App.. 401 S.WJd 328, 336. 

30. HL—CJ& cliei ill Womer Ageoey, loa v. 
Doyle; 439 N.E2d 633, 633, 76 IROec. 718, 121 
DLAppJd 219, app. after remand 479 N.E2d 468, 
88 IlLDea 833, 133 DLAppuSd 83a 

Ma-eank v. McLaQan, App., 608 S.W.2d 537. 



Mo^4fodfixd V. Radford, 388 RWJd 33. 
DktiiplM ftt» finad or aafotniea 
Tea^-Pluiiiaer v. Bradford, OvJLpp.. 395 S.W.2d 856. 


30,101 Fk^Hdin v. Woodworth, App.. 271 Sa2d 
167. 

MdL-(US. chad fo Lazorcak V. Fenenteu, 327 AJd 
477,480; 273 Md. 69. 

NJDd—Lawreaoe v. Lawrence; 217 N.W.2d 791 

citid in Kent Fbeda, Inc. v. Stahl 238 
N.WJd483,487, 90SJ}.a 

Other it at aneat i 

(1) Cib-Tbliafetro v. Davii. 31 GaLRptr. 164, 216 
GJUd39L 

COiPop-Shialda v. Hoflhua. 204 A.2d 436; 416 Pa. 


(3) Ark.-Henslee v. Boid, 360 S.W2d 503, 235 
Aik. 369. 

Tea.—Austin Lake Estates, Inc. v. Meyer, CivApp, 
537 S.WJd 38a 
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38.15. U.S.—Federal Deposit Ins. Ca v. Bamen, 
D.C.Pa.. 484 F.Supp 1134. 

Mmn.—Franklin v. Carpenter. 244 N.W.2d 491 309 
Mmn 419. 

Nefa.-Blaha OMCJeqi, Inc. v Freriehs, 317 N W.2d 
894, 211 Neb. 103. 

S.D.-Poppenjs V. Cramer, 230 N W.2d 278. 

May artie froai wlllfol breach of promise 
Cal.-Ta]iaferro v. Davis, 31 CaLRptr 164,216 CA.2d 
398. 

Delay tn perfonnance 

CaL—Johnson v. Alexander, 134 Cal.Rptr. 101, 63 
CA.3d 806. 

39 CaL-Torlai v. Lee, 76 CaLRptr. 239, 270 CA2d 
834. 

Fla.—Binz v. Helvetia Fla. Enterpnses, Inc., App., 136 
Sa2d703 

Kan.-Allience Mat. Cts. Ca v. Scheiifler. 433 P.2d IS, 
203 Kan. 171. 

N.C-CJjS. dted la Gore V. George J. Ball, Ino. 182 
S.E2d 389, 393, 279 N.C 192. 

Utah—Petetsea v. Intennoiratam Capiial Corp., 508 
P.2d 336, 29 Utah 2d 271. 

Faflnre of consideration is defense 
CaL-TaGaterro v. Davis, 31 CaLRptr. 164, 216 CA.2d 
398. 

Ga.-Rob6ins v. Hays, 128 S.E2d 546, 107 Ga.App. 
12—National Organic Corp. v. Southon B^ 
Corp., 140 &E2d 89a 111 Ga.Ani IW.G.T., 
Inc. V. Brunswick Corm 168 S.E.2d 847, 119 Oa. 
App. 719. 

Tom.—City of ShdbyvQIe v. State ex rcL Bedford 
County, 415 S.WJd 139, 220 Tenn, 197. 
Restatement of Law of Ctmtracti 

(2) Under Restatement of the law of Contracts 
{ 273(2) and $ 276 foiluie aS coniiriiTatwn may result 
from protracted delay m performance. 

Ark.—Henslee v. Boyd, 360 S.W2d 505, 233 AtL 369. 

Goatracti held tmenforceeble 

(3) U.S.—Tesateam Corp. v. Kancbard, CA-Tex., 
352 F2d 983, cert den. 87 S.a 2064, 387 VS. 936, 18 
LEd.2d lOOa refa. den. 87 S.a 2133,388 U.S. 923, 18 
LEiL2d 1381. 

FtaL-4LaiK V. Harris ft Ga Advertamg, App., 161 
Sa2d 670-^. L Bell Ca v. Graves, App., 219 
Sa2d 740—Narus v. Narns, App., 382 Soid 144. 
Ind—Hyman v. Davim, App.3DBt., 433 N£.2d 336. 
La—Pea V. Rizzoto, App., 182 Sa2d 809. 
Maaa.-GibbB v. Bradeur, 269 NJB.2d 221, 339 Mass. 
74a 

Ma—Benghnina v. Allen, App., 373 S.W2d 199. 

NJ.—W. T. Grant Co. v. Wabh, 241 A.2d 4a lOO 
NJ.SuiKr.6a 

Or.-Bafiea v. Southern Pac. Co, 417 P Jd 392,244 Or. 
341. 

Fhcti not coostitiiting foilnre of coosideratlon 

(3) UE-SoundASty Recotdins Cop. v. Solberg, 
D.CLa., 443 F&ipp. 1374. 

AriL-Loog T. Mabry, 470 S.WJd 319, 230 Ark. 947. . 
IL-WDion v. Continental Body Corp., 418 N.E2d Sa 
49 niDec. 412.93 IU.App.3d 96a 
La^-^utomotive Finance Ca v. Kesk, Ino, Aj^, 200 
Sa2d 13a 

Me.—Doane v. Hne State Vdkiwagen, Ino, 377 A2d 
481. 

Tei.—Cut Odffore, Inc. v. Mouriot, CivApp, 410 
S.WJd 209« err. ret no rev. err. 

WasO—Mayflower AirCondhioneti, Inc. v. West 
Coast Heitini Supply, Ine, 339 F.3d 89. 54 
WaiL2d 211. 

Drfense ttf lack of considmtian not antllable 
Vt^--Ci>hantwan V. Lague, Inc, 332 A.2d 694,134 Vt 
175. 
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405. S.D-CJJS. dted la American State Bank v. 

Cwacb, 187 N.W.2d 107, lia 83 S.D. 361 

40.15. CaI.-Talialerro v. Davis, 31 CaLRptr. 164, 
216 CA 2d 398. 

Colo -Cooverse v. Zinke, 635 PJd 881 
Tez.-O’Sbea v. Coronado Transmisskn Co., App 13 
Dnt., 656 S.W.2d 537, err. rrf. no rev. err. 

A Statute providing that faflure of 
consideration is a defense has been 
held not to apply where the considera¬ 
tion is set forth in the written instru¬ 
ment"” 

40J0. lowa-Nortbv.Muunng Trust and Sav. Bank, 
169 N.WJd 78a 

41. Faihireoraiiiiflataralexpedidcmiudfo^ 
mre of consideratfoa 

N.Y.-44ew York City Housing Authority v. Medhn, 
291 N.Y.S.2d 672, 57 MiscJd 145. 

44. CiL-Taliafcrro v Davis. 31 CiLRptr. 164, 216 
CAJd 398. 

405. OeL-Hensel v. US. Ekctronics Corp, 262 
A2d64a 

Pa.—S.F.C Acceptance Corp v. Fetree, 39 D. ft C2d 
225, 80 Yoik II. 

§ 130. Partial Failure of Considera¬ 
tion 
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47. US.-CJ& cited In US. V. Schaefrer. CA 
Wash., 319 FJd 907,911, cert do. 84 S.a 798, 
376 U.S. 943,11 LEd.2d 767. 

BL—Mid-IU Truck Equipment Ca v Tatum, 300 
N.E2d 371, 13 IlLAppSd 671. 

Mb.—Empire Gas Corp v. Small’s LP Oaa Co, App. 
637 EW.2d 239. 

N.D-EEE, Inc. v. Hanson, 318 N.W.2d 101. 

SD.—Ralston Purina Ca v. Jungera, 199 N.WJd 60a 
86 ED. 583. 

Hdd partial foOnra 

Oa.—Anchor Sign Ca of Oa. v. PS Heating ft Air 
Conditioning Co, 186 EE2d 892. 123 GaApp. 
207. 

Tex.-Mihier v. BoaweU, GvApp, 377 EWSd 763. 

Rights of parties 

Tex.-Milner v. BoiwdL GvApp, 377 EW.2d 763. 

48. Go-WOson v. Taylor, 128 EE2d 83, 106 Ga. 
App 72a 

SJ>.->Raliton Purina Co. v. Jungera, 199 N.WJd 60a 
86 &D. 383. 
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49. G^—Cooverse v. Zuke, 633 P.2d 881 
Oa.-Robbins v. Hays, 128 EE2d 54a 107 GaApp 

12—Natkaal Otgsnie Corp v. Southern Bag 
Corp, 140 S.E2d 89a HI OaApp 111. 

TeiL—Oaliegos v. Gulf Coast Inv. Corp, GvApp, 483 
EWJd 944, set aade on oth. grtk. Sup, 491 
EWJd 639. 

DqkBdent oa whether coitract sereiaUe at 
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N.Y^Noto v. Satlofr, 239 N.YSld 324, 38 MiioJd 
913. 

§ 132. Necessity of Reai as Distin¬ 
guish^ from Apparent 
Consent 
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56. Iowa—CJS. eilad tat Kurtz v. Kune, 123 N.W.2d 
22a 228.233 Iowa 1087. 
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66. PubUc policy 

IlI.-Moehliflg V. W E (TNeil Const. Co., 170 N E2d 
100, 20 ni.2d 255 

68. ReaKHubk aaqpidoa soffidrat 

m.—Modiliog V. W. E O’Ndl CoosL Co., 170 N.E2d 
loa 20 IlL2d 255. 

Men ezfitanct d (UwiHy rehtionUp does not 
invalidate a transaction where evidence di»loses that 
ooDtract was bir, open and honest. 
m-ModtUng V. W. E O’Ndl Const. Ca, 170 N.E2d 
lOa 20 111.2d 255. 
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69. D.C—Relf V. Mathews. D.C.. 403 FAapp. 1235. 
lowB-CJjS. blade letter anannay footed la, In « 

Fans* Estate, 159 N.W.2d 417, 420. 

N.C-Cliessan v. Pilot Life Ins. Co., 150 EE2d 40,268 
N.C98. 

N. D.—Mamkowike v. Manikowske, 136 N,W.2d 465. 
Or.-l^ V. Alexander, 576 F.2d 1248, 281 Or. 679. 

Opacity to cottract or oMlte coaveyioce or will 

(1) Iowa-4n re Fans’ Estate, 159 N.W.2d 417. 

(8) Other matteia. 

O. 5.—Harrison v. Gty Nat. Bank of Ointon, Iowa, 

D.CJowa, 210 F.Sapp. 361 
Uaho-McPheten v. Hipke, 497 F.2d 1045, 94 Idaho 
744. 

lowa-Costetlo V. Costello, 186 N.W.2d 651 
TO. nL-Ptopk V. Kinlan, 435 N.E2d 533,61 lU.Dec 
836, 105 IlUpp.3d 1069, oeit. den. 103 S.a 
1256, 460 U.E 1014, 75 I.Bd.2d 484. 
low»-CJJ5. qMtod at kngth la In re Paris'Estate, 159 
N.WJd417,420. 

N.C-aidinss v. Ridings^ 286 EE2d 614^ 55 N.CApp. 
63a Kvlew den. 292 lE2d 571, 305 Ntl. 586. 

72. La.—Pint Nat Bank of Shrevepon v, WilHams, 
Appi. 346 Sold 257. 
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73. Ala.—Wflliainson v. Matthews, 379 Sold 1245. 
Cmul—O ottidl v. Connecticut Bank and Trust Ca, 

398 Aid 307, 175 Conn. 257. 
ns U.S^-Ctiiidick V. Bnadbent, CA.Wya. 383 
F.2d 1S7, cert den. 88 S.a 1037, 390 U.S. 948, 
19 LEdld 1139. 

loww-CJJS. dtad ta Urtain v Speak, 139 N.Wld 
3II, 315, 258 Iowa 584. 

PL-Taylor v. Avl 415 A.2d 894, 272 Fa.Soper. 291. 
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80. Idaho—Oben v. Havriuns, 408 P.2d 46190 Idaho 
28. 

OkL-Wataon v. Johnaon, 411 Pld 498. 

Or.-Urlbe v. Obon, 601 Pld 818, 42 OrApp. 647. 
Tea^-Board of Rmenli of Univefaity of Tex. v. Ya> 
fafOQgh, CivApp., 470 S.Wld 86, err. ref. no rev. 
err. 

81. BaqtoBiibaityorctKOBtractor 

Ohio-Ig re Moorab Estate^ 188 N.E2d 221, 
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8120. ItoaponihOityorcsMoitractoc 
Obio-In re Mook'i Estate, 188 N£.2d 221. 

85i. Gotor--Davb V. Cbkndo Eenwoith Corp., 396 
Pld 958, 156 Cola 98. 

96S MadcdepcanhepayckMia 
CaL-Soafley v. Baker. 69 CaLRptr. 521, 262 CA.2d 
824. 

N;Y.-FBi|eihnt v. Kidyn Enteipibea. Ino, 337 N.Y. 
SJd 394, 71 Mbeld 846, afllrmed 335 N.Y.S.2d 
926,40 AJ31d 595. 

88 . Wadt-Wood V. Dunlop, 510 Pld 26a 8 Wash. 
A|q^9S7,affiLlnpaftrevd.iaparton<]tlL|Rb. 
S21Pldll77, 83 Wasfa.2d7I9. 


88J. Pa —Taybr v. Avi. 415 A.2d 694.272 Pd.Siiper. 
291 

90. Ark.—Simmons Fust Nat Bank v. Luzader, 438 
S.W.2d 25, 246 Ark. 302 

ni.-Fteiden v Dayton. 378 NE2d 1191. 19 Ul.Dcc 
316, 61 IIl.AppjdS73 
Necessitous circumstances 
Ohio-Fieediine v. Cielensky. 184 N.E2d 433, 115 
Ohio App. 138. 
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91. IU.-Freiden v. Dayton, 378 N.E2d 1191, 19 
in Dec 316,61 IILAn>3d 873. 
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3. Statote not applicable to criminally insane 
Cola—Davis v. Coknado Kenworth Coip., 396 P.2d 
958, 156 Colo. 98 

5. U.S.-Cuwlick v Braadbent, C.A.Wya, 383 F.2d 

157, cert. den. 88 S.a. 1037. 390 U.S 948, 19 
LEd2d 1139. 

Cal.-Sm3lley v. Baker. 69 Cd.Rp<r. 521. 262 CA.2d 
824. 

DeL-G. A. S v S. I. S, Fanta, 407 A2d 253. 
Idaho—CJ jS. quoted at length fat Olsen v. Hawkins, 
408 P.2d 462, 464, 90 Idaho 28. 

HL-Cnrry v. Cutty. 334 N.E2d 742, 31 llLApp.3d 
971 

Kait-DeBauge Bros. Inc v. Whitsitt 512 P2d 487, 
212 Kan. 758, 82 A.LR.3d 1095. 

Mich.—CJJS. dted in Star Realty, Inc v. Bower, 169 
N.W.2d 194, 195,17 Mlch.App 248. 

NJ.-CJ& quoted at leqth in Matter of Schiller, 372 
AJd 36a 367. 148 NJJuper. I68-CJ& quoted 
at length in Matter of W&, 377 AJd 969,972, U2 
N J.Snper. 298. 

N.Y.—CJJS. dted in Ortolere v. Ttsuhers' Retuonent 
Bd. of Oty of New York, 367,25 N. Y.2d 196, 303 
N.Y,S,2d 362, 250 N.E2d 46a 
N.C-Ludwig V. Hart, 252 S.E2d 27a 40 N.CApp. 

188, cert den. 256 S.E2d 807. 297 NC. 454 
OkL—Matthews v. Acacia Mot Life Im. Ca, 392 P.2d 
369. 

Or.-Otndhart v. Skourtes, 230 P.2d 827, 271 Or. 115. 
Fa,—Sumner v. Macc 56 Luz.EReg. 179. 

Tex..—CJJS. dted fa Manddl and Wright v. Thomas, 
441 S.W.2d 841, 845. 

Wash.-Harm v. Rivnrd, 390 PJd 1004, 64 Wash 2d 
173-CJJS. dted In Peterson v, Eritsbnd, 419 P.2d 
331 336, 69 Wash Jd 588. 

(Jaegtin one of caparity 
Or/—Kruse v. Coos Head Timber Ca, 432 PJd 1009, 
248 Or. 294, 

Reqoiranieiiti of statote as to appointment of 
gnardUs 

Utab-Conna v. Comia. 546 PJd 89a 

pogeSdl 

6. US.—Itnott V. Pervere, D.CMais., 285 FAipp. 

274, applying Cali&rnia bw. 

Ca],-SmBlley v. Baker, 69 CaI.Rptr. 521, 262 CAJd 
824. 

9. CBl.-SniaDey v. Baker. 69 Cal-Rptr. 521, 262 
CA2d 824. 

Kaa-CJJS. dted te Scott v. Farrow, 391 P.2d 47, 51 
192 Kan. 666. 

Mich.-CJA dted b Stax Realty, Inc v Bower, 169 
N.W.2d 194, 195, 17 MichApp. 248. 
laaMUty to fbrm criminal intent insaflkimit 
Cohx—Davb v. Coiorsdo Kenworth Corp., 396 PJd 
958, 156 Cola 98. 

la UA—Cundlck v. Broadbent, CAWya, 383 F.2d 
157, cert den. 88 8.0. 1037, 390 UA 948, 19 
LEiUd 1139. 

Idaho-Oben v. Hawkins, 408 P.2d 461 90 Idaho 28. 
N.Y.-In re Oebauer’s Estate, 3«1 N.Y.5.2d 539, 79 
MbeJd 715, affd, AD, 378 N.Y5Jd 653. 
Or^4Cruse v. Coos Head Timber Go, 432 P.2d 1009, 
248 Or. 294. 
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13. UE-Humble Oil & Refintag Co. v. DeLoache, 
DC.se.. 297 F.Supp 647. 

M6S!>.-Kni«ief v Berk, 319 N.E2d 897. 366 Mass. 
464. 
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N Y.—Faber v. Sweet Style Mfg. Corp,, 242 N.YJJd 
763, 40 Mac2d 212. 

page 862 

16. N.Y.-In re Gebauer’i Estate, 361 N.Y.SJd 539, 
79 Misc.2d 715, affd, AD., 378 N.YS.2d 653. 

17. CaL-Smalky v Baker, 69 OLRptr. 521, 262 
C.A2d 824, 

2L50. Oa.-McCnwv Watkins. 249 S.E2d 201 242 
Ga. 452. 

Mis.-Tezaea Inc v. Musgrove, 175 SoJd 49a 253 
Mbs 209. 

22. La—Fiddity Financial Services, Inc v. M<^, 
App., 392 SoJd 118. 

Pa.-Taylor v. Avi, 415 A2d 894, 272 PiSnpcr. 291. 

24, IIL—Matter of N'eprozatis' Estate, 378 N.E2d 
1345, 19 llLDec. 470, 62 DlApp.Sd 563. 

25. Or.-Unbe v. Obon, 601 P.2d 811 42 OrApp. 
647. 

§ 133(2). -Intoxication 
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28 Ind.—Scherer v. Scherer, App., 405 N.E2d 40 
31 Ala.-Waiiaiiuoo v. Matthews, 379 Sa2d 1245. 
Idaho-Olsen v. Hawkuu, 408 PJd 461 90 Idaho 28. 
Ma-Remer v. MDbr, 478 S.WJd 283. 

34. Uabo-Obenv.Hawkmi, 408 P.2d 461 90 Idaho 
28. 

§ 133(3), Void or Voidable 

Character of Contract 
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44, Coh).—Davb v. Coloiado Kenwioth Corp, 396 

P.2d 958, 156 Cola 98. 

Executed contract, 

N.C.-Chessoa v. Pilot Lib Ins. Co, ISO $£2d 40 268 
N.C 98. 

45. U.S.-Ciindiekv.Bn»dbeQt,CA.Wyo,3S3FJd 
157, cert dea 88 S.Q. 1037. 390 UA 948, 19 
LEiL2d 1139. 

McEltoy v. Security Nat Bank of Kansan Gly, 
Kan, D.<?.Kaii, 215 FAipp. 775. 

Cok).—Davis v. Colorado Kenworth Ooiix, 396 P.2d 
958, 156 Colo. 98. 

DeL-0. A S. V. S. L S, Faffl.a, 407 A2d 253. 
Ga-Mason v. Fnber, 239 $.E2d 226, 143 OaApp. 
573. 

NJ}.—Manikowske v. Manikowske, 136 N.WJd 465. 
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5110. N.Y.-Faber v. Sweet Styfe Mf^ Coip., 242 
N.YA2d 763,40 Misc2d 211 

§ 134. Definition and Nature 
Library References 
Corbin on Contracts § 108 et 
seq. 
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53. Akakar-Fowbr v. City of Andtoxage, 583 PJd 
817. 

Otter daflnltioni 

(1) U.S.-5outh« Nat Bank of Houston v. Cixteoy 
Inc, CA.Tex., 458 F.2d 688. 
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926i 
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N£2d 695, 10 nLDec. 242, 67 IlL2d 213, on 
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MoaL-Qofam v. Briggs. 365 P2d 297, 172 Mont. 468. 
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991. 

K| Top Stocei, Ik. v. Ardsley Tt^r Shoppe, 
Uaiited, 31S N.Y.S2d 897, 64 Muc.2d 8H afRL 
318 RYJJd 924, 36 A.02d 581 
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Onater awagix 372 N.E2d 946, 14 llLDee. 667, 
57 IILA|i|i.3d 16. 
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Afix, 181 AJd 342 
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923, applbttion den. 262 Sa2d 32 261 U 1050. 
Mbtake aa to partknlar private rig^ 

Gda—Atddson v. Gty of Eagbwaod, 568 P.2d 13,193 
Goto. 367. 

65J0. lx—Bedter ft Anodates, Ik v. Lou-Ark 
Equipment Rentals Oa, Ik, 331 Sa2d 474, 
Me^lnterrtate Indni. Umfbrm Reittd Service Ik v. 
Courti Pontite, Inc, 355 A.2d 913. 


UJ.—ReBince Rnance Cap. v. hGDer. CA.CaI, 557 
FJd672 

NOatake aa to aatecedaat legal 

Tei.-^>bins Cotton Coop, ass’n v. Wdf, OvApp, 553 
2W.2d 802 err. ref. no rev. err. 

62 Cal^-QIcndaleFBdenl Savings tnd Loan Aisbv. 
Marina View Hei^ti Devekqxnent, Inc, 135 CaL 
Rptr. 802 66 CA.3d 101. 

DL—Diedriefa v. Northern Illinois Pub, Go, 350 N.BJa 
857, 39 DUppJd 8S1. 

Or.-M{Ilikm v. Green, 583 P2d 542 283 Or. 282 

Va.-Harvey v. Rdiey, 176 SJJd 672 iU Vi, 234. 

67. Ix-GrifBn v. Seistnb Service^ Inc. App, 2S9 
SoJd 923, application den. 262 Sa2d 32 261 U 
1052 
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N.C—Morris Speizman Oa v. Williamaon, 183 2E2d 
242 12 N.CApp. 297,48 A.LRJd 504, cert den. 
184 2E2d 113, 279 N.C 619. 

Totally difftrent aatare ttf oljject 
Ix— Dorvin-Huddlestan Devdopmenti, Ik v. Comid- 
ly, App., 285 Sa2d 359. nvd. on oth. grds, Siip„ 
298 Sa2d 734, on remand 320 Sa2d 253- 
Deutichmann v. Standard Fir Ca. Inc, App.. 331 
So.2d 219. 

67A UA-K«rio v. U2, D.CTex, 429 FAipp, 41 
Mich.—Konniu Plumbing ft Heating, Ik v. Cadillac 
Sends MoteL Inc, 195 N.Wld 865,387Mich.28S. 

68. UE-Boutheto Nat Bank of Houston V. Crateob 
Inc, CA-To, 458 F.2d 682 

69. D.C—Lexington Honang Authority v. Continen¬ 
tal Cat Ca, UCTean, 210 FSupp. 731 

Ky.-Giliaon v. Dnpai, 377 2WA1 585. 
MidL-Windham v. Morris, 121 N.w.2d 479,370 Mich. 
182 

Ohb-Fuller v. Drenberg, 209 NJJd 417, 3 OUo 
St2dl09. 

70. U.2—W.CJainei,lKv. PhUEpsPetrobomCa. 
UCCdo, 347 FAipp. 381, afU, CA, 485 F.2d 
22-PaiiI Hardeman, Ik v. Aikanaas Power ft 
Ught Co, D.CAik., 380 FAipp, 298. 

AJa^-Courington v. Bnmiqgham Trot Ntt. Bank, 347 
Sold 377. 

lx—New Jersey Life Int Ca v. Henri Petelin, lac, 
31ISa2d 454w 

Arit-^leynddi v, Texarkana Const Oa. 374 EWld 
812 237 Ark. 583. 

Pi«e570 

7L UA-Osberg Const Ca v. Gty of the DaDea, 
D.COr, 300 FAipp. 441 

Psu-New Charter God Ca v. McKee, 191 AAl 832 
411 Pa. 307. 

72. UA—Southem Nat Bank of Houston v. Cntea 
Ine, CA.Tex, 4S8 FAi 682 

CaL—Guthrie v. Timei-Minor Go, 124 CaLRptr. 577, 
51 CA.3d 879. 

Oa.—Wmiaffla v. LodJnrt, 144 2E2d 522 221 Oa. 
343. 

Wabh V, Cunpbdl, 202 SA2d 657, 130 GaApp. 
194—Clement Plumtiiig ft Eka Co, Ik v. Good¬ 
win, 202 2E2d 6H 130 OaApp, 245. 

Ohio—Whigo Bdhkn, Ik v. Doo^ L Cox Phmib- 
ing ft Heating, Ik, 268 NA2d 597, 26 Ohb 
App.2d 1. 

73. UA-^Aiiicrican Gat Oa of Readiiig, Pa. v. Me¬ 
morial Hoipital Aai'n, D.CWit, 223 FAippi 539. 

OL-Wal-Noon Cotp v. HOI. 119 CURptr. 646, 45 
CA.3d6QS. 

Ind.-Moore v. Bowyer, 388 N.E2d 611,180 luLApp 
429. 

Midt-Sob V. Cliryiler Cotp. 292 N.WAI 432 408 
Mich. 345. 

N.Y.—Balahan-Gordon Ca v. Brighton Sewer Dirt. Na 
2, 323 N.YA2d 722 67 tflia2d 72 afld. 342 
N.YA2d 433,41 A.DA1 242 
Umh-Unlon Tank Cc Ca v. Wheat Brea, 387 P Jd 
100255 Utih2d 101. 

Teat of “reaa nn a MMw at” to datenniiia If party 
doiU hm kMnm of sibtako 
UAGhenick v. UA, 372 FJd 492. 178 aa 492 
iBdaeed by nagHgaiee Of party 
Tex.-PWni Cotton Coop Aiib v, Wdf, GvApp, 
SS3 2WAI802 err. reL M rev. etr. 
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73A CaL-Lawrencev.ShutL73Cd.Rptr.332269 
CAJd 749--mmit Adi. Ik V. Tbmer Motor 
Lively, Liniite2 73 ChLRptr. 842 270 CAAl 
275. 

Gdor-Raumaaen v. Fndiliiit 412 FJd 217, 159 
Cda412 

DL-Siiitiicd Court. Oa v. Cook Oomily, 315 Ni2d 
562 21 DLAppSd 527. 

N.Y.-Ertate of HbOaid, 377 N.YA3d 852 84 MiioAl 
921 
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Ohio-CBnicd V. John Huteodc Mut. Life Ini Co^ 238 
N.E2d 572, 15 Ohio AppJd 1. 

SJ).-OlMn V. Opp, 182 N.WJd 220, 85 S.D. 325. 
Tlia Al8.-Johiuoo V. Boggan, Gv., 325 So.2d 178, 
56 AliApp. 668. 

N.Y.-4iieier v. Brooks, 253 N.YA2d 564> 22 A.D2d 
56. 

The mere fact that the mistaken pa^ 
ts could have avoided the mistake by 
the exercise of reasonable care does 
not preclude the avoidance of the con¬ 
tract’*'" However, in extreme cases 
the mistaken party's fault is a proper 
ground for denying him relief for a 
mistake that he otherwise could have 
avoided.’*-’* 

73.11 Ariz.—Manna Unified Schod Diet No. 6 v. 
Aetna Cai & Sur. Ca. App, 696 V2i 711, 144 
Anz. 159. 

73.12 Lack of good fdtii sad fair deiliiig 
Ariz^Manna Unified School Dot Na 6 v. Aetna 

Cai ft Sur. Go., App., 696 P.2d 711,144 Aiiz. 159 

74. DetenBiBadon of deiical error 

US.—Oabeig Const Ca v. City of the Dalles, D.COr., 
300 RSur). 442. 

74J. U5.—U.S. V. Systroo-DoimeT Corp., CA.CaL, 
486 F.2d 249. 

§ 136. Agreement Presumed from 
Assent 

75. U.S.-Jd Forwanliiig, Inc. v. U.S., 437 F2d 987, 
194 aa 343-Wallace v. Chafee, C^Ca]., 451 
F2dl374. Cert den. 93 aa 242,409 U.S. 933, 
34 LEdJd m 

N.H.^Iayfofd v. Gentmy Ini. Ca 209 A.2d 716, 106 
NJL 242, app. after remand 225 A.2d 26,107 N.R 
461. 

N.Y^-Ban HaB Afenpy, Ina v. Ottw, 329 N.Y5.2d 
269, 69 MbeJd 60 

§ 137. Effect of Signing Written In¬ 
strument 

75J0. U.S.-CJ.S.diedtaNftbFaahimis,Ina V. 
DHJ Ittduttties, Ino, C.A.Mlim., 548 F2d 722, 
727. 

Southern Nat Bank of Houstoo, Tex. v. Tri 
rmandal Cbip., D.CTei.. 317 F.Sun>. 1173, aflU 
in put, via In put on oth. grda., CX 658 P.2d 
68k-Aiidrew Martin Marine Cup. v. Scork- 
Wukspoor Dieiel B.V., D.CLa, 480 F.Supp. I27a 
h re Keiioha, Bkrtcy.Hnwnii. 2 BJL 201. 
Alt.-Aincricui Nu. Bank ft Trait Ca of Mobile v. 

Rdbertiao. OvApp., 384 8a2d 1121 
Ariz.—HoAnatm Oa v. Menu, 497 P.2d 83, 17 Ariz. 
App.m 

CR-C^ondn State Auta Inte^Ins^rlI»e Bu- 
rm V. Barrett Onagea, he., 64 CaLRptr. 699.257 
CAld 71-Fedeiico v. Frick, 84 OLRptr. 74. 3 
CJUd 872-Baau V. Jackioii, 93 OLRptr. 43, IS 
CAJd 358-FhBne v. MerriH Lynch, Reree, Fen- 
nu ft Smith ho, 97 CaLRptr. 811,20 CA.3d 668. 
Caan^ ft R Tue Dtstributon, ha v. Allitate ht 
Co, 411 AJd 31, 177 OoiUL 58. 

D.C^-CJ& diM h Honyiwod Credit Clothmi Ca V. 

Oihon, App, 188 AJd 348, 349. 

Fh-^ohn Deere lodut Equipoat Oa v. Rdxm. 
Apix. 362 Sold 65. 

Oa^-4otts V. Athnta Fedenl Snv. ft Loan Au’n, 262 
SJJd 230, 1S2 OtJkpp. 40. 

MM..4hn«y V. New England TeL ft Td. Co, 228 
Ni2d 723, 353 Mass. 158-Sprite v. Uahner, 243 
N.Bld 163, 355 Mna. 161 
Onaniin V. Leoat 317 N.E.2d 823,2 MaitApp. 
623. 

MonL-Quian v. Brigp, 565 PJd 297, 172 Mont 468. 
NJ^-Otobiwi Fhndtue Ca «. Pierre, 291 Aid 858, 
119 NJjnper. 411. 


N.Y-CJ,S. died in Humble Oil ft Refining Ca v. 
Jaybert Esso Service Sution, inc., 294 N.Y.S.2d 
190, 191 30 A.D 2d 951 

Or.—Knappenberger v. Cascade Im. Co, 487 P 2d 80, 
259 Or 391 

S.C.-S-ims V. Tyler, 281 S.EJd 229, 276 S.C. 64a 

limitation of liability 

(1) Other limitations. 

U.S.—Lykes Bros. S.S. Ca, Inc v. Wankesha Bearings 
Corp., D.CLa, 502 F-Sapp. 1163. 
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75.55. U.S.-HiGks v. Ocean Drilling ft EzplontioD 
Co, CALa, 512 Fid 817, cert den. 96 S.a 
777, 423 U.S. 1050, 46 L£d.2d 639. 

Farm Engineering Corp. v. Service Bureau 
Corp, D.CNJ, 276 RSiipp. 643, alTd, CA, 406 
Fid 519. 

Ariz.-In re Henry’s Estate, 430 Pld 937,6 AthApp. 
183. 

D.C—Barber ft Rom Ca v. Cornell ft Ca, D.C, 242 
F.Supp. 825. affd, CA, 360 Fid 511 US. 
AppJD.C 378. 

La.—Maloney v. Oak Builden, Ina, 235 Sa2d 386, 256 
La. 85. 

Ma—Lynch v. Webb City School Dtst Na 92, App, 
418 S.Wld 608. 

Mont-Silva v. McOuiniiesa, 613 P.2d 879. 

N.C-Ellis V. Mulkn. 238 S.E.2d 187, 34 N.CApp. 
367. 

75.60. Oa—Warner Robins Supply Ca v. Malona 
238 S.E2d 709, 143 OaApp. 331 

MhuL-Oartiier v. Eildll, 319 N W.2d 397. 

Wyo.-Laird v, Laird, 597 P.2d 463. 

Neidigeiice per le 

N.Y.-W. C Homphreys, Ina v. Zurich Ins. Co, 263 
N.Y.S.2d 246, 54 Misc.2d 659. 

CaL—Oakland Bank of Commerce v. Washington, 86 
CaLRptr. 276, 6 CA3d 793. 

D.C—Fatenon v. Reeves, CA., 304 Fid 95IL 113 
U5App.D.C 74-Cotndl ft Ca v. Barber ft Ro« 
Ca, CA, 360 Fid 511 
Mcarthy v. Cahill, D.C, 249 F.Supp. 194. 

Ky.—Amhing v. Fust NU. Uncoin Bank of Louisville, 
411 RW.2d 465. 

Nd>.-Todd Bros. v. Fedetil Crop Ina Corp, 132 
N.W.2d 778,178 Neb. 211. 

N.Y.—Theoux v. Kedenburg Racuig Ass’n, 269 N.Y. 
Sid 789, SOhCacld 97, affd. 282 N.Y.Sld 930,28 
A.D.2d 960-Jam«a Tiicott, ha v. Wiban Hosieiy 
Co. 299 N.YA2d 46ft 32 ADld 524; 

N.D.-Oliver-Mereer Sea Co<>p, ha v. Fishu, 146 
N.Wld 346. 

Or.-Shdl an Ca v. Boyer, 381 P.2d 494,234 Or. 270. 

Pa-5tone v Stoiw, 75 York 210—Noicross v. Cottetd 
Ca, 86 Daivh. 145—Pro v. Mardako, 29 Fay.LJ. 
191 

Tex.—Plains Cotton C^op. Aa’n v. Wolf, CivApp., 
333 S.W.2d 800, eir. ref. no rev. err. 

75A5. UR.-CJJS. died h Southeastern Enameling 
Corp. V, General Bronze Corp., CAAla., 434 
F.2d 33ft 334. 

First Fedenl Stv. and Loan Ass'n of Huiuon, 
Ark. Y. Myiick, D.CArk, 533 FAipp. 1041. 

Ala—Broadway v. Koniefaold Fmance Corp. of Hunts- 
ville, 351 Sa2d 1373. cert den. Ex, parte Broad¬ 
way, Ov, 351 Sa2d 1378. 

Ariz^-Seekinga v. Jhtuny CMC of Tucson, ha, App, 
638P2d223, 131 Ariz. I, approved in part, via in 
part on oth, grda 638 P2d 21ft 130 Ariz. 596. 

Fla-AJlied Van Linea he. v. Bratton. 331 Sa2d 344. 

Oo—Berman v. Rubin, 227 $.Eid 802, 138 OaApix 
849. 

hwa-Joaqih L WHmotte ft Ca v. Rotennan Broa, 
238N.W2d3l7.95AUL3dll26. 

KuL—United Kantu Bank ft Trust Ca v. Rixner, 610 
PJd 116, 4 KaaApp.2d 662, afW. 619 P.2d 1156, 
228 Kaa 633. 

Mau—Marketl v. Sidney R Pfeifer FoondatiOD. he, 
402 NJEJd 76, 9 MaasApp. 411 
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Ma-Wited Musia Ina of the Great Midwest v. Orest 
River Steambou Co, Arx, 554 S-W.2d 466. 

Neb—First Mid America, Ina v. Pafaner, 248 N.WJd 
30. 197 Neb. 224-C(niniodhy Traden, Ina v. 
Palmer, 280 N.W.2d 49, 203 Neb. 667 

N.J —Onderdonl: v Presbyterian Homes New Jersey, 
Ina, 410 A2d 252, 171 NJ.Super. 329. affd. in 
part, revd. in part on oth. grda 425 A2d 1057, 85 
NJ. 171 

Or -Knappenberger v. Cascade Ina Co, 487 PJd 8ft 
239 Or. 392. 

Teon.—Evans v. Tilktt Bros Const Ca, Ina, App., 
545 S.WJd 8. 

Tex.-Estei v. Republtc Nat. Bank of Ddha 462 
8.W.2d 273. 

WasL—National Bank of Washington v. Equity hves- 
tots, 506 P.2d 2ft 81 WashJd 886, app. after 
remand 318 P.2d 1072. 83 Wash.2d 435->Pierce v. 
Lake Stevens School Dist Na 4, Snohomish Coun¬ 
ty, 529 P.2d 81ft 84 WasL2d 772. 

AbiUtytoresid 

(1) US-Nuiooal Steel Corp. v. L 0 Wasson Coal 

Min. Corp., CAInd, 338 F.2d 363, stating Kentucky 

law. 

Ga—Cotton States Mut Ina Ca v. Booth, 137 S.EJd 
877, 116 GaApp. 410. 

(4) Ala-Colbun v. NGd-State Homea he, 266 

Sa2d 865, 289 Ak 255. 

CaL-Bauer v. Jackioa 93 Cal.Rptr. 43,15 CA3d 338. 

(5) Other statemente 

Ala-Centiay Plaza Ca v. HibbeU Sporting Oooda 
Inc, 382 So.2d 7. 

Cal-Vaioo-Pniden, he. v. Hampabiic Const Co, 123 
CaLRptr. 606, 50 CA3d 654; 

Ga—Scott V. Lumpkin, 264 S.E2d 314, 153 GaApp. 
17. 

Neb.-Maaaer v. Zurcber, 146 N.W.2d 559, 180 Neb. 
882. 

InMuYlmd 

(1) DC.—Gagnon v. Wri^t, App, 200 AJd 196. 

75.70. UE—RJehardum Camen Ca, ha v. UR, 
467 F.2d 491, 199 aa 657. 

Fla—ReliaUe Finance Ga v. Azon, App, 336 Sa2d 
1271. 

Ga—Sapp V. ABC Credit ft hv. Ca, 253 SE.2d 82, 
243 Ga 151. 

Iowa-Small v, Ogden, 147 N.W.2d 18,259 Iowa 1126. 

La—St Landry Lota Ca v. Avte, App, 147 Sa2d 
725—South Central Bell Telejdione Ca v. McKay, 

App, 285 SoJd 56J-Jayco Sales ft Service. Ina V. 
Smith. App, 303 SoJd 554. 

Mich.-Pritta V. J.L Case Ca. 310 N.WJd 261, 108 
MichApi).22. 

NJ;—Moieiia Const. Ca v. Moietrmch Corp, 235 

■ A2d211,97NJRupeT.391,8ffiL241 AJd236,Sl 
NJ. 403. 

N.Y.-Harwood v.'Lincota Sqnue Apartments Section 
5 Inc, 359 N.YRJd 387, 78 MiseJd 1097. 

Or.—Lawrence v. Ped, 607 PJd 1386,45 OrApp. 233. 

Wash.—National Bank of Wahington v. Equity hvea- 
tora 506 P.2d 2ft 81 WaahJd 886, app. aftnr 
renuod 318 PJd 1072, 83 Wash.2d 433. 

76. U.S.—Dunl^ v. Wnnnaek-Rtts Sted Co, CA 
Ark, 370 FJd 876-015. dted In Oandler v. 
Aero Mayflower Transit Cb, CAS.C, 374 FJd 
129, 136. 

Carriers Ina Exchange v. Trade ha Exchanga 
D.CVa, 203 FSupp. 764, affd., GA, 310 F.2d 
633-Oxegoa-Padfic Forest Prodnets Ootp. v. 
Wdsh Pand Ca, D.COr, 248 FRupp. 903-Dw 
sign ft Devdoimumt, ha v. Vilmmitic M^ Ina, 
D.CPa, 58 FJLD. 71-Elitao v. Shdl OB Co. 
D.GLa, 376 FSupp. 968, alM, CA, 495 FJd 
■1371. 

Ala—Eley v, Bninner-Lay Southem Corp., ho, 266 
SoJd 276, 289 Ala 120. 

Cola-ftaamuBen v. Fredding, 412 PJd 691, 227 Oa 
26S-Codinn v. Mninh, 219 S.EJd 42U 235 Oa 
304. 

Oa-Smith v. Standaid OO Ctm 180 S5Jd 691, 227 
Qa.268. 
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Ameneu See. Van Lines, Inc v. Amoco Oil Co., 
210 S.E2il 832. 133 GaApp. 368. 
nU-Hintz V. Lazanis. 373 N.E2d 1018, 13 UlDcc. 
346^ 38 ItLApp.3d 64. 

Li.--Coimnercul Credit Corp. v. Shipp, App,, 220 
Sa2d 733, writ ref. 222 Sa2d 883, 234 La. 132 
Micli.-Staik v. Kent Products, Inc, 233 N.W,2d 643, 
62 MiduApp. 346. 

Ma<-8aiiier v. Yellow Cab Co.. Inc, 486 S.W.2d 477 
Moot-Ryan v. Aid, Inc., 427 P.2d S3. 149 Mont. 367. 
N.Y.—Nadal v. Childs Securitia Corp., 239 N.Y.S.2d 
939. 18 A.D.2d 373. affiL 198 N.E2d 90S. 14 
N.Y.2d 672, 249 N.Y.SJd 874. 

Trump Village Sec. 4, Inc. v. Cooper. 306 N.Y. 
E2d 739, 61 Misc.2d 757, afid. 319 N.Y.S.2d 1018, 
66MiscJd22a 

Or,-fraiiklm v. Western Pac. lu Co.. 414 P.2d 343, 
243 Or. 448. 

Pa.-Sinds v. Onnite MuL lu Ca. 331 A.2d 711,232 
PlSuper. TO. 

Hillctett Memorial Gardens v. Myers. 4 Adams 
LJ. 172—In re Alloy Mfg. Ca Emp. Trust, 110 
P.U. 421. AIM. 192 A2d 394, 411 Pa. 492-In 
le Rulwahis' Estate, 83 Montg. 198. 

R.I,-F. O. McKendall Lumber Co. v. Kalian. 423 
A.2d 313. 

Teju-niigpen v. Lockes 363 S.W.2d 247. Gulf Oil 
Corp. V. Spence ft Howe Const. Ca, Gv,App., 336 
EW.2d 382, affd.. Sup., 363 EW.2d 631-Sluw 
Equipfuent Ca v. Ho^ Jordan Const. Co, Gv. 
App,, 428 EW.2d 833-Hall v. Hayes. GvApp., 
441 &W2d 273. 

Wis.—State Farm Fire and Cas. Ca v. Home Ins. Co., 
App., 276 N.WJd 349. 88 Wit.2d 124 
Wyo-CJJS. died la Land V. Laird, 397 P.2d 463, 
467. 

HMte 

(1) UE—Stanley A Klopp, Ina v. Jdm Deere Co, 
D.CPS., 310 FAipp^ 807. AffiL, CA., 676 F.2d 688 
76.65. Ability to read 
(3) UE-Oaskia v. Stunun Handel GmbH, D.C 
N.Y., 390 FEippi 361. 
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78. Ark^Bdew V. Griffis, 460 EW.2d 80, 249 Ark. 
389. 

D.C-Hollywood Ciedk Clothing Ca v. Gibun, App., 
188 AJd 348-McNiilty v. hfedical Service of 
Dirtrict of Columbia. Appi, 189 A.2d 123. 

Qa.—ftown v. Five Pointi Parking Center, 173 EE2d 
901, 121 GaApp. 819-StdB ICgbway Dept. v. 
Raiius. 199 SE2d 96, 129 GaApp. 123. 
DL-IUE dted b Leon v. Mu E Miller ft Son, Ina, 
330N.E2d 236^ 26(L 23 IILApp.3d 694. 

Kan.—United Xtaan Bank ft Trust Ca v. Rixner, 610 
?2i 116b 4 KaiiApp.2d 662, afM. 619 F.3d 1136, 
218 Kan. 633. 

N.C^MiUs V. Lynch, 130 S.E2d 341, 239 N.C. 339. 
ECU-Maw V. McASiter, 166 SE2d 203,232 EC 280. 
Tcsl—L awler v. Federal Deposit Ins. Cotp., GvApp., 
538 EW.2d 243, err. ref. nxjt, 
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ns. m—CJE. died k Leon v. Mu E Kflller ft 
Son. Ina, 320 NE2d 236,26(k 23 inApp.3d 694. 

79. UE-laraCiaedli,Bkrtey.Gd..4ER.33I. 
D,C—WHflami v. Walke^TbolD» Fdmiture Oa, CA., 

330 FJd 445, 121 UEApp.D.C 315.18 ALRJd 
1297. . 

Oa.-Slate Highway Dept v. Raines, 199 S.E2d 96. 
129 GaApp. 123. 

Lap-Automotive Fhance Ca v. Kesk, Inc; ^ip., 300 
Sold 136. 

Nd»M3eneial Motocs Acc^tanoe Coqi. v. Blanco, 149 
N.W.2d 3IE 181 Neb. 362-Abbott v. Abbott, 195 
N.W.2d 204b 188Nd)L61. 

FB.-Eitale of Brut, 344 A2d 806,463 Fa. 23a 
79JL GsL-Lbsu V. Johannet, 86 CaLRptr. 744b 7 
CAJd49l. 

79J0. UA^-Coiemu v. Holecdc, CA.Kaa. 542 
FJd33I 


.Mo.-CJjS. dted In Melton v Ensley, 421 EW.2d 44. 
53 

Or.-Sbdl Oil Ca v. B<ver. 381 P 2d 494,234 Or. 270 

80. D C -McNulty v. Medicai Service of District of 
Columba, App.. 189 A.2d 125. 

Iowa—Akkertnan v. Omona, 149 N.W.2d 856, 260 
Iowa 432. 

Mich.—Fad L. Alpert Industries, Ina v. Oakland Met. 
al Stamping Co., 141 NW.2d 671, 3 MiehApp. 
101, tevd on oth. gids. 150 N.W.2d 765,379 Mich. 
272 

NJ —Bemun v. Gnrwiez, 429 A2d 1084, 178 NJBu* 
per. 611. 

N.Y.-Sl Jdm's Episcopal Hospital v. McAdoo, 403 
N.YE2d 935, 94 Misa2d 967. 

Pa.—Contractor Industries v. Zerr, 339 AJd 803, 241 
Pa.Super.92. 

Tea.—Golf Oil Corp. v Spence ft Howe Const. Ca, 
Civ.App., 336 EW.2d 382. afM., Sup., 363 EW.2d 
631. 

Wash.—Games v. Jordan, 393 PJd 629, 64 Wash.2d 
661—National Bank of Washington v. Equity In- 
veston, 306 P.2d 2a B1 W8sh.2d 886, appi after 
remand SIS P.2d 1072, 83 Wash.2d 833. 

Moms V. Norris, 605 P.2d 1296, 23 WashApp. 
290, afM. 622 P.2d 816, 93 Wash.2d 124. 

Requirements for Unding signer 

U.S.-Peynt v. L N. Renault ft Sons, Ina, D.CN Y., 
247 FSupp. 1009 
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8L U.E—National Steel Corp. V. L O. Wasson Coal 
Mia Qwp., CAInd., 338 F.2d 565, stating Ken¬ 
tucky law. 

Ga.—State Farm Mut Auto. Ins. Ca v. Anderson, 130 
S.E2d 144,107 GaApp. 348, cert dea 132 EE2d 
336, 219 Ga 211-Raerve life Ins. Ca v. ChaDc- 
er. 194 SEid 29a 127 GaApp. 565-W(xxhtock 
Village v. Fowler, 267 S.E2d 538,134 GaAppu 81 

La—Ideal Lon of New Orleans, Ina v. Johnson, App., 
218 Sa2d 634-8outh Central Bell Tdepfamie Ga 
V. McKay, App. 283 Sa2d 363. 

Neb.—Uraversal Sur. Ca v. Jed Const Co, Ina, 265 
N.W.2d 219, 200 Neb. 711 

Tu.—Gulf Oil Oorp. v. Spena ft Howe Const Co, 
GvApp, 356 EW.2d 381 afM, Sup., 365 EW.2d 
631. 

Presumption of knowledge of contents and asaent 

thereto 

N.Y.—Levd Export Corp. v. Wolz, Aiken ft Co, 111 
N.E2d 218, 303 N.Y. 81 
Slater v. Fidelity ft Cu Ca of N.Y., 98 N.Y. 
E2d 28. 277 AppJMv. 79. 
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81 Ga—Mangham v. Hotd ft Restaurant Supply 
Co. I3I EE2d 74b 107 GiApp. 619. 
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8E U.E—Luis Hirich y Ga Sodwhid Anbnima v. 
Roieabtaa Osing Ca, CAJ4.Y, 418 F.2d 130a 

U-8t Landry Lora Ca v. Avicb Ap{m 147 Sa2d 723. 

N.Yr-James Takott, Ina v. Wiboo Hosiery Go, 299 
N.YE2d 46a 32 A.D.2d 324. 

9L lowa-Syester v. Bsnta 133 N.W.2d 666, 237 
Iowa 613. 

R.I.-Dnns v. Pravideiice College, 383 A.2d 1033, 119 
RJ. 843, iqip. after remand 410 A2d 991 122 R.L 
630. 

Wash.-Gaiiies v. Jordan, 393 P.2d 629, 64 Waihld 
661. 

PreeamptioBs orecome 

Del^-Euqiioyen' Liability Assor. Corp. v. Madfia Su¬ 
per, 174 Aid 809,814b 4 Stoi^ 146, levd. on otL 
gtda. Sop, 183 A2d 1814 Storey 593. 
Qaallfteatioai Stated 
(4) Other quUficatiooL 

N.Y.-St John’s Episcopal Hospital v. McAdoo, 405 
N.YE2d 93194 Misa2d 967. 


Contract of adhesion 

Cal.—Wheeler v. St Joseph HospitsL 133 CslRptr. 
773, 63 CA3d 343, 84 AE.R.3d 343. 

92. Tenns printed (n rererse Side; reodpt 
N.Y.-Boro Hill Agency. Ina v. Gtnm, 329 N.Y.E2d 

269, 69 Miaa2d 60. 

NC—Oroweat Emp. Credit Union v. Stroupe, 269 
S.R.M 211, 48 N.CApp. 331 
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93. ReM from proTisioiii not in mind and not 
agreed on 

U.S.-Caniers Ina Exchange v. Truck Ina Exchange 
DCVa, 203 RSupp. 764, affiL, CA, 310 F2d 
633. 

9E5. U.S.-GJA dted in Chandler v. Aero May¬ 
flower Transit Co, CAEC, 374 F.2d 129, 136. 
9115l UE-CJE dted ia Chandler V. Aero May¬ 
flower Transit Co, CAEC, 374 F.2d 129, 136. 
Serviico v. Morreale, D.CLa, 312 FEupp. 103. 
Mich.—Raska v FCim Bureau MuL Ina Ca of bfichi- 
gaa 314 N.W.2d 44a 412 Mich. 353. 

§ 138. -Fraud 

97. Ark.—Fanners Q>op. Ais’n v. Gsrrison, 454 
EWil 644b 248 AA 948^<}iillkn v. Twin City 
Bank, 485 S.W.2d 181, 253 Aik. 169. 

Cona—Coiwu v. Esposito, GrAJ)., 230 A2d 624,4 
Conn.Cir. 296. 

Oa-Gole v. Cates, 149 EE2d 165, 113 GaApp. S4a 
N.M.-McLeu v. Paddock, 430 392, 78 Nil 

234. 

N.D.—OKver-Mercer Elea Coop., Ina v. Fisher, 146 
N.W.2d 34E 
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97.5, Oa—Ansley v. Forest Seivicea Inc, 21B EE2d 
914,135<3tApp. 745. 

page 883 

3. UE—CJE dted h Chandler v. Aero Mayflower 
Transit Ca, CAEC, 374 FJd 129, 136. 

'5. Advice gfroi by Other party^ agent 
Dd.-Employeri’ Liability Asinr. Corp. v. Madria Su¬ 
per, 174 AM 809, 4 Storey 146, revd. on oth. 
gida, Siqi, 183 A2d 182, 4 Storey 593. 
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E IlL-Nathu V. Leopold, 247 N.E2d 4b 108 DL 
App.2d 160-BelIeville Nat Bank v.RcsebSDisL, 
456 N.E2d 281, 74 DLDea 779, 119 IllAppJd 
56, 

9E. Osu—Sorrellt v. Atlmta Transit Syitsm, Ina, 129 
EE2d 846, 218 Ga 623. 

10. NJ.-Be*mra v. Gurwic^ 429 AM 1084, 178 
NJ Soper. 611. 

§ 139. -Illiterate Peraoiu 

Library References 
Corbin on Contracts § 607. 
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19ja Masa-Spritzv.LishiMr,243 N.E2dl63,3SS 
Men. 162. 

NJD.-Biby v. Union Nat Bank of Minot, 162 N.W.2d 

37 a 

193E La—Plan Investments of ffiueveport, Ina v. 

Heflin, App., 286 SoJd 511. 

2a Mlcb.-CJE dted iiAlviav.Harrimn Commu¬ 
nity Hoqi., 362 N.WJd 783, 787, 139 MfchApp. 
741 

pageSStf 

2L Ga-Smitiiv. Agra, 142 ER2d 291, 111 GaApp. 
336. 

Kao—Sqnirei v. Woodbury, 621 P.2d 443, 5 Kaa 
AppldS96. 
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MmiL-Oreer v. Koalter, 233 N W.2d 133, 312 Mmn. 
499 

S.C— Maw V. McAlister, 166 S.E2d 203, 252 S.C. MO 

Te*.—Roberd v. Pint Federal Sav. and Loan Ass’n, 
Qv.App., 490 SW.2d 243, eir. ref. no rev. err. 

page 887 

25. Oi—Reserve Life Ins. Co v Meeks, 174 S.E2d 
585, 121 aa.App. 591 

N.C—CJ& quoted in Ellis v. Mullen, 238 S.£.2d 187, 
189, 34 N.C.App. 367. 

§ 140. — Substituted Document 

27. IlL—Tur^mski v, libert, 259 NEJd 295, 122 
IllApp.2d 331 cert. den. 91 S.Q. 1195, 401 U.S. 
975. 28 LEd.2d 324 

§ 141. Effect of Accepting Paper 
Containing Terms 

page 888 

29. Ala.—Courington v. Binntngham Trust Nat 
Bank, 347 Sa2d 377. 

Wis.—CJ& quoted la Martmson v. North Central Life 
Ins. Co., 222 N.'W.2d 611,616,65 Wii2d 268. reh. 
den. 225 N.W.2d 604, 65 WiaJd 268 

303. Wis.—CJJS. qaoted In Martinson V. North Cen¬ 
tral Life Ins. Ca, 222NW2d611,616,6SWis.2d 
268. rah. den. 225 N.W.2d 604, 65 Wis.2d 268. 

§ 142. Mistake of Expression and 
Reformation 

31 lowa-Akkeiman v. Gersems. 149 N.W.2d 856, 
260 Iowa 431 

Mich.-CJ3. qwted fat R. R Dailey & Co. v. Michi¬ 
gan State Highway Dept, 188 N.W.2d 89. 91 31 
MkdiApp. 518. 

§ 143. Mistake of One Party Only 

Maek letter nuaury quoted In Standard Aca 

Im Co. V. Mmins, D.CAit., 214 F.Sapp. 53, 61. 

31 U.S.-Albaiio Oeanen, Inc. v. UR, aa, 455 
F.2d 556, 197 Q.a 45a 
Stromin v. McCanless, D.C.Tex., 391 RSu^i. 
1344. 

Cal.-Bluineiildd v. R, H. Macy & Ca, Inc., 154 
CaLRptr. 651 92 CA3d 38. 

Conn.—Oieenwich Contracting Ca v. Bonwit Const. 
Co, 239 A2d 519, 156 Conn. 123. 

DL-PWple ex rel. Department of PuUic Works and 
BUgs. V. South East Nat Bank of Chicaga App., 
266 N,E2d 778. 

NebL-Mulfer Enterprises, Ina v. Gerber, 133 N.W.2d 
913, 178 Ndb. 463, app. after remand 142 N.W.2d 
' 593, 180 Neb. 318, app. after renumd 153 N.W.2d 
920^ 182 Neb. 261-Kansas-Nd>raska Natural Gas 
Ca V. ConstuiKn Public Power Dist., 140 N.W.2d 
la 179 NeR 687. 

N.ltl.-Sienn Bfauiea Sales Co, Ina v. Newoo Indus¬ 
tries. Ino, App., 505 P.2d 867, 84 N.M. 524, cert 
den. 505 P.2d 855, 84 N.M. 511 

N.Y.-J 01 KS Chemicals. Ina v. Gty of Bu#aintoa, 
271 N.YR2d 507,26 A.D.2d 7ia ^ 231 N.E2d 
288, 20 N.Y.2d 808, 284 N.YR2d 701 

Plr-Hennan. v. Stem, 213 AJd 594, 419 Pa. 272. 
McFadden v. American Oil Ca, 257 A2d 283, 
215 Pa&iper. 44, 

S£.-LJ, Ina v. South Caralina State Highway Dept., 
242 S.E2d 656, 270 S.C 413. 

Tex.—Baytown State Bulk v. Don McMilUaa Leasing 
Ca, OvAj^ 551 S.W.2d 771, err. ref. no rev. err. 

WislL-^^leway Leasing, Ina v. Toaihnscm Dairy 
Farnt. Inp, 591 PJd 1220, 22 WashApp. 781- 
Lbeb Rhowks, Honbtdwer & Ca v. Keena 624 
PJd 741 28 WasRApp, 499. 

MUike mkBOWB to or MX intoed by, other 
Pirty 

(1) UR-UR for Use and B^ of Specter v. 

Fusoo-Amatnida Ca, D.CCim, 239 FRipp. ^ 

Mopu-Morriioii v. Highea 668 P.2d 1025. 


Tex.—Fail v Lea Civ App., 535 S.W 2d 203 

(2) US—Southern Nat Bank of Houston v. Cratea 
Inc., CA.Tex.. 458 F2d 688-Gaiiies v. Jones, C.A 
Ma, 486 F.2d 39, cert den. 94 SCt 1418. 415 U.S 
910, 39 L.Ed.2d 474. 

Tex.—ChampHn Petraieum Ca v. Pruitt, Gv.App., 539 
S.W.2d 356, err ref. no rev. err. 

(3) Pa—Woodmen of World Life Ins. Ca v. Arnold, 
22 D. & C2d 607, affd. 166 A2d 290, 194 PaSuper. 
256. 

(6) Other matters. 

La—Cox-Hardie Ca v. Rabalais, App., 162 Sa2d 713. 
Settleinent agreement binding 
US—Mid-South Towing Co v. Har-Win, Ina, CA. 
U, 733 F.2d 386. 


page 889 


33. U S -Wender Presses, Inc v. U R 343 F.2d 961, 
170 aa 483. 

Poky-Abrams Corp. v. Chaney &. James Const 
Ca, D.CMa8a, 220 ESupp. 401. 

Ariz.—CJR dted in Nationwide Resources Corp. v. 
Massabiii, 658 P.2d 210, 218. 134 Anz. 557. 

Colo—Bassett Const. Ca v. Sdimitz Painting Contrac¬ 
tors of Colorado, Inc., App., 533 PRl 503. 

D.C.—Trans-State Investments, Ina v. Deiva App., 262 
A2d 119. 

NJ.—CJR dted in Cataldo Const Co. v. Essex Coun¬ 
ty. 265 AJd 841 844, 110 NJRiper. 414. 

N.Y.—Jones Chemicals, Inc. v. Gty of Binghamton, 
262 N.Y.S.2d 684, 47 Misc.2d 331 mod. on oth 
grds. 271 N.Y.SJd 507, 26 A.D.2d 710, 231 
N.R2d 288, 20 N.Y.2d 808, 284 N.Y.S.2d 702- 
Van Curler Devdopment Corp. v. Gty of Schenec¬ 
tady, 300 N.Y.S.2d 765. 59 Misc.2d 621. 

Tex.—Earp v. First State Bank of Abilena GvApp., 
356 S.WJd 178, err. ref. no rev. err. 

Wyo.—Memtt v. McIntyre and McIntyre Garden Cen¬ 
ter and Greenhouse Ca, 613 PJd 206. 


Absence of finud or like c 


■ of op* 


(3) Other statementa 

N Y -Albany Discount Carp. v. Basife, 300 N.Y.S.2d 
464, 32 AD.2d 723. 

33R CaL—Pechtel v. Universal Underwriters Ina. 
Ca, 93 CaLRptr. 53, IS CA3d 194. 

Bid 

(4) N.K—Kenneth R Cuma, Inc. v. State, 215 

AJd 701 106 N.H. 558. 

(5) Additioaal statementa 

Mkb.—Blue Water Excavating Ca v. State, 144 
N.W.2d 63(L 4 Mieh-App. 266. 

N.Y—Heating Maintenarwe Corp v. Gty of New 
York, 129 N.Y.SJd 466. 

People V. John W. Rouse Const Corp., 274 
N.YS.2d 981, 26 AD.2d 405, 

Voidable not void 

N.C-Johnson v. Northwestern Bank, 218 $.EJd 721 
27 N.CApp. 240. 

pige890 

34. UR-JnAson V. Sam Hnley, Ina, CA.Miaa, 366 
FJd 148. 

Arlz.—Bahner v. Gagmn, 504 P.2d 1278,19 ArizApp. 
55. 

CaL-Mitidiet« v. Saita 54 CaLRptr. 665, 246 C.A2d 
535. 

D.C—M. J. McGough Ca v. Jane Lamb Memorial 
Hospital, D.CIowa 30Z F.Supp. 481 

Fla.—Maryland Gra. CO. v. Krasnek, 174 'Sa2d 541, 
conf. to 174 Sa2d 577. 

La.—Humble Oil & Refining Ca v. ChSppuis. App., 
239 So.2d 400, writ ref. 240 So.2d 375, 256 U 
915—North Devdopment Co. Ina v. McGure, 
App., 276 SoJd 395. 

NJ.— CJR dted in Cataldo Ccoit. Ca v. Essen Coim- 
ty, 265 A2d 841 844, 110 NJ.Super. 414, 

N.Y.-Benz v. Stata 266 N.Y.SJd 684,25 ADJd 481 

(Bin—Ohio Fanners Ina Co. v. Clinton County Nat 
Bank A Trust Co, 220 N.E2d 381,8 Ohio Misa 
226, 228. 
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Okl.—Watkins v. Grady County S«l and Water Conser¬ 
vation Dut, 438 P.2d 491. 

S.D.-Dolan v. Hudson, 156 N.W.2d 78. 83 S.D. 144, 
adhered to 159 N.W.2d 128, S3 S.D 331 
Tex.—Harry Brawn, Inc v. McBiyda Appi, 622 
S.W.2d 596 

Utah-Kiahtipes v. Milla 649 P.2d 9. 

Unconscionable advantage 

(3) Other matters. 

Cal.-Meyef v. Benka 127 Cal.Rptr. 846, 55 CA.3d 
937. 

Fla—Bethlehem Sted Corp. v. Ontex Homes Corp,, 
App., 327 Sa2d 837. 

N Y.—Brook-Lea Country Gub, Ina v Hanover Ina 
Co.. 306 N.Y.S.2d 780 l 61 Misa2d 896. 

When resdsaion panted for unBateml mistake 

(1) N.M.—Smith & Lowe Const. (!a v. Herrera, 442 
P.2d 197, 79 NJH. 239. 

N.Y.—Brook-Lea (fountry Gub, Ina v. Hanover Ina 
Co.. 306 N.Y.S.2d 780, 61 Misc.2d 896-De Meo 
v. Horn, 334 N Y.S.2d 21 70 Misa2d 339. 

(2) N.Y.—American Motorisu Ina Co. v. Rdcb, 237 
N.Y.S.2d 369—Van Curler Development Corp. v, Gty 
of Schenectady, 300 N.YR2d 765, 59 Misc2d 621. 

(4) Ill.—Cummings v, Dusenbory, 2 Dist, 472 
N.E2d 575, 84 IlLDea 615, 129 IUApp.3d 338. 

(5) N.H.—Kenneth E Curran. Inc. v. Stata 215 
A.2d 701 106 N.H. 558. 

Tea-Colvin v. Basked. GvApp., 407 S.W.2d 19. 

(6) Additional stateinenta 

UR—Fotuedt V Cordderit Lourdes, CAKaa, 310 
F.2d 527, cert. den. 83 S,CL 875, 372 UR 930, 9 
LEd.2d 734-American Ship Bldg. Co. v. U.S.. 
654 FJd 75. 228 aa 2^ 

Hester v. New Amsterdam Cts. Ca, D.CS.C., 
268 FRipp. 623. 

La—Stata Dept, of Transp. and Devdopment v. K. 0. 
Faims, Ina, App., 402 Sold 304, writ, den.. Sup., 
406 So.2d 625. 

Tea—(folvin v, Baskett Gv.App., 407 S.W.2d 19— 
Texas Bank ft Trust Co. of Dallas v. Custom 
Leasing, Inc., av.App., 498 S.W.2d 243, err. grant¬ 
ed. 


(7) Other mattera 

UR-Hester v. New Amsterdam Caa Co., D.CS.C., 
268 F.Sapp. 623. 

Me.-Kefinie v. Gty of Westbrook, 254 A2d 39. 
Unilateral mlitake hdd not shown 
U.S.-Jack8on v. Sam Finley, Ina, CAMisa, 366 FJd 
148. 
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35. La—Jefferson Truck EquqHnent (fo. v. (Juatiico 
Motor Ca, App., 250 Sa2d 211. 

PalpaUe iaadvnrtent error 

U.S.-Wender Piraaea Inc. v. U.&, 343 F.2d 961,170 
aa 483. 

35R UR-Wender Pressra. Inc. v. U.S., 343 FJd 
961, 170 aa 483. 

CJR dted in In re Bickiien, Bfcrtcy, 28 EE 
695, 697. 

Ala—Board of Water and Sewer Gim’n of Gty of 
Mobile V. Spriggs, 146 SoJd 872, 274 AfaL 135. 

Kaa-<3eiger v. Hansen, 519 PJd 699, 214 Kan. 83. 

Tex.—Benson v. Travelett Ina Ca, GvApp., 464 
S.WJd709. 

Fult or nfgHgeno 

(3) Other statementa 

NJr-CauMo Const Ca v. Essex County, 265 AJd 
. 841110NJ.Super.414; 

Vt—Town of Lynrkrn v. Burnett’s Contracting Co, 
Ino, 413 AJd 1204. 138 Vt 101 

Wbm no predndke resnlti to other party 

U.S.—Crenshaw County Hospital Bd. v. St Paul Fire ft 
Marine Ina Co, CAAh., 411 FJd 213. 

Fla—Ferguson v. Coder, App., 382 Sold 1315. . 
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l>«tW2 

39. U.S.--Stiixlani Acc. Ins. Ca v. Wilnuns, D.C. 
Aric., 214 Filipp. S3. 

MlniL—North Star Center, Inc. v. Sibley Bowl Inc., 
203 N.W.2d 331, 293 Minn. 424. 

Wya-CJ.S. dt«l in Svaliiia v. Big Hon Nat. Life Ins. 
Co., 466 P.2d 1018, 1019-CJ& dted hi OIMelia 
T. Sweetwater County School District Na 1, 497, 
PJd34a 

Bidder ny ismne conreetoeM of pbuu and 
aped&atioiis absent notice to ctmlraiy 
U&-nl8mes V. Centex Const. Cb., DCArk., 255 
F.SUPIX 308, afid., CA, 374 F.2d 921. 

39 J, Hawafi.—Kam Chin Chnn Ming v. Kan Hee 
Ho, 371 PJ2d 379. leli. den. 373 P.2d 141. 

39.10. U.S.-4aiaen v. U.S, 344 P.2d 363, 170 aa 
346. 

CJjS. dted h James v. Centex Const C&, 
D-CAilt, 233 F.Supp. 308, afld., CA, 374 F.2d 
921. 

La.—GrifSn v. Sdsmie Services, Inc.. App., 259 Sa2d 
923, applicaticn den. 262 Sa2d 38, 261 U 103a 
Pa.-^<eFadden v. American OU Co, 257 A.2d 283, 
213 Pa.Saper. 44; 

Tcl—R eedt Rhoto Mart v. Monarch Maildng ^tem 
Co, GvApp;. 475 &W.2d 336, err. gr. 
Waab^-Pnget Sound Nat Bank v. SdivandT, 314 P.2d 
175, 9 WashApp. 676, 70 A.LR.3d 127a 
Wya-Shium v. Zdtwanger, 559 P.2d 1384. 

Mistake by bidder 

(1) N.Y^Balaban-Gotdon Co, Inc. v. Brighton 
Sewer Dist Na 2, 342 N.Y.S.2d 435, 41 AD.2d 246. 
Tenit—CoAaaoeseo Coast Ca v. Superior Compo¬ 
nents. be, 371 S-WJd 821, 32 TemiApp. 88. 

me 093 

3945. U4.-^atiicd[ V. Coideleria Lourdes, CA. 
Kan, 310 F Jd 327, cert dea 83 S.a 873, 372 
UO;93a9LE(L2d 734. 

39Ja Pa.-A|ipd Media. Ina v. Claiion State Col¬ 
lege. 327 AJd 42a 13 Fa.Gmwltb. 633. 

41.ia U.S.—Crenshaw County Hospital Bd. v. St 
Pud File * MailK ha Go, CAAla, 411 F.2d 
211 

Udvenal Tianiiitor Pradoeti Ooip. v. U4., 
D.CN.Y, 214 F^npp. 486. 

41S. MimkeoffKt 

La—Ftnik v. United Compeiaes Moitg. & Inv. Inc, 
App, 293 Sa2d 231. 

§ 144. Muioal Mistake 

pile 894 

43J0l U4.—Andenon Bros. Oorp. V. OMeun, CA. 
Tea., 306 F4d 671 

MiK-Covich V. Chambcfi, 397 N£4d 1113,8 Mass. 
Apix74a 

bOH^yjSL giMted It iMilh h Gieer V. Hliglm, 338 
Sold 1233,1236-CJ& cUad in Tbamns v. Bail¬ 
ey, 373 Sold 1049, 1031 
Ma-Hdate v. Hobton, App, 622 S.Wld 17. 
KY^-Bnoer v. Ctolnl Tmt Co, 433 N.Ylld 304, 
77AJ>ld239. 

futed hi Enert v. American Standard 
Lift InncuoeCa, 404 S.Wld 99. lOS. 

Hnovcr hi. Ca v. Hodi. GvApp, 469 S-Wld 
717, err. lef. no rev. err. 

Wmb^-Bcnver v. Hanii* EiWe, 409 PJd 143, 67 
WastiJd 621-Pepper v. Evanson, 422 PJd 817,70 
WaiL2d 309. 

MMiki rditbv to Mtftieri m 

UJ.-4J4. V. Systroo-Doiiiier Coip;, CA.Cd, 486 F4d 
249. 

(2) Oar-SeDen v. Aleo Finance, he, 204 S£2d 
478, 130GaApm769. 

Mstod toMike eti eiJiC, etc. 

Teb-tyShea v. Ooconado Ttinsmlwioo Go, App. 13 
Dift, 636 S.Wld 337, err. of. no rev. err. 


44 Me—CJ jS. quoted in Sinclair v. Home Indent. 
Ca, 193 A2d 177, 179, 139 Me. 367. 

Ma—CJ.S, dted in Artman v. O'Brien, App., 398 
S.Wld 24, 27-Ciamecki v. Philhpa Pipe hne 
Co., App.. 324S.W2d 153. 

N.M.—Sierra Blanca Sales Ca, Inc. v. Newco Indus¬ 
tries, laa, App., 503 P.2d 867, 84 N.M. 324, cert, 
dea 303 P.2d 853. 84 N.M. 311 

N.C—Marriott Finanda] Services, Inc. v. Cbpitol 
Funds, he.. 217 S£.2d 551, 288 N.C 121 TI 
ALRAd 1036. 

Fn.-Oweiu V. Rosa Tp;, 114 PXJ. 271. 

TQL-CJ.& qwtad in Eggert v. American Standard 
life luurarice Ca, 404 S.W.2d 99, 105. 

Commercial Standard Ins. Co. v. White, Gv. 
App, 423 S.W.2d 427, err. ref. no rev. err. 

Wya-Shrum v Zdtwanger, 559 Pld 1384. 

Similar d^aitioii 
(2) Other ddintioiu. 

D.C.—Randolph v. Ottenstem, D.C, 238 F.Sttpp; 1011. 

N.M.-Cargil] v. Sherrod, 631 Pld 726,96 N.M. 431. 

Tes.-Newaom v. Starkey, GvApp., 541 S.Wld 468, 
err. ref. no rev. err. 

Mntnal mistake held not shown 
(1) U.S.-^ackson v. Sam Finley. Ina, CA.Miss, 366 

F.2d 148. 

Ralph Richard Const, ha v. Standard Aca Ins. 
Co, D.CMasi, 233 RSupp. 785. 

Ariz.-CUI v. Kicutzbetg, 337 P.2d 44, 24 Ariz.A{p; 
207. 

La.—Austin's Quick Print v. Deferred Compensaikn 
Cnp. of Louisiana, App. 1 Gr., 413 Sa2d 504. 

Teb—O’Shea v. Comniido Tramminion Co, App; 13 
Dist, 636 S.W.2d 337, err. ref. no rev. err. 

Joiiit oiterjiriae 

U.S.—Foster Wheeler Cotp. v. U.S.. 313 Pld 588. 206 
Q.a 533. 

443. Arii-Yeaieav. Copins. 402 P.2d 341,98 Ark. 
109. 

44.10. CaL-Wood v. Kalbaugfa, 114 ChLRptr. 673, 
39 CA Jd 926. 

Cola—Beall v. Tri-B Associates, App., 644 P.2d 78. 

Lb—Savoie v. Bills, App, 317 Aa2d 249, writ diim., 

. Sup;, 320 Sa2d 334; 

Mb—Blue Rod: hdustrus v, Rayoood Intern., Ina, 
323 AJd66. 

Mo—CJJS. dted hi Oddey v. Dnerheck Company, 366 
S.W.2d 43a 433. 

N.Y.-Fiist Regional Securities, ha v. ViUeOb 377 
N,Y3Jd 424, 84 MiuJd 790 aOd 388 N.Y3.2d 
829, 88 Miia2d 81. 

Term.—Wanen v. Crockett, 364 S.W.2d 352, 211 Teon. 
173. 

Teb—Chase, Ina v. Bosddt GvApp;, 331 S.WJd 116, 
err. ref. no rev. err. 

Wash.—Lamhert v. State Farm Mut. Auta hb Ca, 
467 PJd 214,2 Wash-App. 136-Onnt v. Morris, 
498 PJd33a7WiiLApp. 134 

45. Wash.—Lambert v. State Farm Mut. Anta Ins. 
Co, 467 PJd 214, 2 WashAjp. 136. 

44. DL—Diedrich v. Northern, minoia Pnb, Co, 350 
N.E3d 857, 39 IllApp.3d 851. 

47. U3^ackion V. Sam Finley. Inc, CAAfis, 366 
FJd 148-Fkfelity Bank v. Lutheran Mot Life 
hb Co, CA.OU.. 463 FJd 211-Letsco Coip; v. 
Tnusig, CA.N.Y., 473 F.2d 777. 

Tombigbee Coustmctars v. UB, 420 F.2d 1037, 
190 Cta 615. 

Ameriean Ou. Ca of Reading, Pb v. Memorial 
Hospital Ass’ll. D.CWib, 223 F.Supp. 339. 

Arib-Mortenien v. BeneQ hv. Ca.429 PJd 943, 102 
Aiib34S. 

Cd.-Wal.Noon Coip. v. Hill, 119 CaLRptr. 646, 45 
CAJd603. 

DeL-Matter of McCdL Ch, 398 AJd 1210. 

aC-4tandolph v. Ottenstdii. D.C, 238 F.Sapp; 1011. 

Gn^-Miit^iam v. Hold ft Restaurant Supply Ca, 131 
S.EJd 74, 107 GbApp; 619. 

Dl—Hakdn v. DUikm Dodge Gty Coip., 380 NJSJd 
1177, 21 nLDea 1, 64 mApp.3d 114. 


Iowa—Barnard v. Cedar Rapids Gty Cab Co, 133 
N.W.2d 884, 257 Iowa 734. 

Kan.—Condnentd Oil Ca v. Ided Tnidc Lineb ha, 
638 P.2d 954, 7 KanAppJd 133. 

Lb—Richaid v U.S. Fidelity ft Guaranty Co, 175 
Sa2d 277, 247 Lb 943. 

Nmth Devdopment Ca, Inc. v. McGiiie, App., 
276 Sa2d 395. 

MidL-Solo V. Chrysler Coip, 292 N.W.2d 438, 408 
Mich. 343. 

Miim.-Oartner v. ElkOl, 319 N.WJd 397. 

Nev.—Tarrant v. Mdnson, 619 P.2d I2ia 96 Nev. 844. 

NJ.—Beachcomber Coma, ha v. Boikett, 400 A2d 78, 
166 NJBiiper. 442. 

N.Y.-De Paolt V. Gty of New York, 394 N.YBJd 
323, 90 MiscJd 379. 

RC-Hmson v. Jefftnon, 210 S;E2d 498. 24 N.C 
App. 231, mod. on oth. gtdb 213 S . R . 2d 102, 287 
N.C421 

Or.—Crown Northwest Equipment Ca v. Donald M. 
Didw Co, 620 P.2d 946, 49 Or App. 679. 

Pb—Bcdinger v. Central Pennsylvania Qnany Strip- 
pihg ft Coast Co, 229 A2d 741, 423 Pb 43a 

Huber v. Qilkqiie, 38 LanaRev. 387. 

S.C—LJ, Ina v. Sonth Carolina State Hi^iway Dept, 
242 S.E2d 636, 270 S.C 413. 

Tena-Wilson v. MiriBtate Hones, ha, 384 S.WJd 
439, 53 TennApp. 320; 

Teb-Newdl v. Modey, C!v.App., 469 S.WJd 481, err. 
ret no rev. err.—Simon v. AHen's Estate, GvApp., 
497 S.WJd 80a eir. ref. ojjl, cert. den. 95 S.Ct 
76, 419 Ui. 843, 42 LHd.2d 71. 

Utah-Kiditipea v. Mills, 649 P.2d 9. 

Vt-MacGowan v. Gsinet 233 AJd 121, 127 Vt 477. 

Wuh.-Betver v. Harris' Estate, 409 PJd 143, 67 
Wasb.2d 621-Fepper v. Evanson. 422 PJd 817.70 
Wa8h.2d 309. 

Super Valu Stores, ha v. Lovdest 489 PJd 
368, 3 Wash-App. 331. 

Wya-CJjS. cttad in Kipp V. Agea 457 PJd 673,676, 
idi. do. 458 P.2d 728. 

Mom diiimges not recsinnble 

U.S.-^Iolm v. Shiknsky. D.CN.Y, 269 F-Siqip. 339, 
■fid, CA, 388 FJd 54. 

Pmiliws duugn not jnstUIed 

TeniL-Itaaci v. Bokor, 566 S.WJd 331 
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47J. Ctanw imertod or onittod by nlstoke 

lowa-Akkennan v. Oenema, 149 N.WJd 836, 260 
Iowa43Z 
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Wash.-8edtle-Fim Nat Bank v. Earl, 563 PJd 1213, 
17 WashApp. 83a 

47.10. Nd).-Llppife v. Eckd. 134 RWJd 802, 178 
Ncb;641 

Teb—TuiberviHe v. Upper Valley Fama, Inc, Gv. 
App, 616 S.WJd 676. ' 

Forty asiertiiig mistake ihoold 
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DL-Cummings v. Dmenbuiy, 472 NBJd 373. *84 DL 
Dea 613, 129 inApii;3d 338. 

UtaR-Enison v. Johnson, 423 P.2d 637, 18 Utili2d 
374. 

48; Wya-CJA dted In Kipp V. Agee^ 457 PJd 
673,676, reh. den. 458 PJd 728. 

Teb—Turberville v. Upper Valley Finub ho, Gv. 

App, 616 S.W.2d 676. 
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Wyo.—Kipp V. Agee, 437 PJd 673, irfu den. 438 PJd 
728. 

48A N.C—Ray D. Lowder, ha v. North Candinn 
Stmn Highway Commiiiion, 217 SJBJd 682, 26 
N.CApp. 622, cert, dea 218 S;EJd' 467,288 N.C 
393. 

Avoidaiiee in court of law 

(2) Other ititementt. 

Gb-Bomine, ha v. Savmmdi Sled Co, 160 SA2d 
639, 117 GbApp. 333. 
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Maii.~Cook V. KeUey, 227 N.E.2d 33a 352 Mass. 628. 
Mont—Woodahl v. Matthews, 639 P.2d 1165, 196 
Mont 261 

NJ.—Beachcrntber Coins, Inc., v Boslcett 400 A.2d 
78, 166 NJ.Saper. 441 
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405. 

Tex.—Plains Cotton CcHtp. Ass’n v. Wolf, av.App., 
553 S.W.2d 80a err. ref. no rev. etr. 
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Wash.—Vemette v. Anderson, 558 P.2d 258,16 Wash. 
App.466. 
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49. Alaskn-Matsu/Blaclurd/Stepha^ & Sons v. 
State, 647 P.2d 1101. 

Tei.—Turtervilk v. Upper Valley Farms, Inc., Civ. 
App., 616 S.W.2d 676. 

TeetofmaterialUT 

Wash.-Ross v. Harding, 391 P.2d 526, 64 Wash 2d 
231. 

49,5. Me:—Interstate Indus. Uniform Rental Service, 
Inc. v. Oourti Pontiac, Inc., 355 A.2d 913. 
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599 S.W.2d 866. 
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Maritliie coHtract 
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TeL-VoIpe v. Sdrlobohm, QvApp., 614 S.W.2d 615. 
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55. Mo.-Herludser v. Heriialser, App., 401 $.W.2d 
187. 
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Minn.—Breelit v. Schrunm, 266 N.WJd 514. 

57. Colo.—M.R. MnnAld Realty, Inc, v. Sunshine, 
App,, 561 PJd 342, 38 CokhApp. 3H nild.. 575 
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Ludhnn InduittieB. Inc., D.CLa., 517 F.Siipp. 
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65. Ln^-Bet Tug FUberies, Ine. v. Dupre Bras. 
Gant Co., Inc., App., 342 Sold 1175. 
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IGstake as to the identity of the other 
party also does not'render the contract 
void or voidable, unless the identity is 
a material inducement in the making of 
the contract‘d* 

«9i. Ky.-A k W Erpnpment Ca v, CarwU, 377 
S.Wld 895. 
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Ani-GiU v. Kreutzberg. 537 P.2d 44, 24 AntApp 
207. 
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663, 62 IlLDec. 637, 106 Ill.App3d 988. 

La.—Kiikeby'Natus Carp. v. Campbell, App., 210 
So.2d 103. 

N.Y—Goodison v. Goodison. 410 N.Y.S.2d 935, 66 
A.D.2d 923, affd. 399 N.E2d 951 48 N.Y.2d 786, 
423 N.Y.12d 921 

N.C.-Gc«les v Shaw. 166 S.E2d 519, 4 N.CApp. 
144—Marriott Fmaacia] Services, Inc. v. Capitol 
Funds, Inc., 209 S.E2d 423,23 N.CApp, 377, affd. 
217 S£2d 551, 288 N.C. 121 77 ALR.3d 1036. 

Tex.—Hall v. Hayes, Civ.App.. 441 S.W.2d 27S-CJB. 
died in Damstra v. Starr, Qv.App, 585 S.W.2d 
817, 820. 

Utah—Kiahtipes v. Mills, 649 P,2d 9. 

W.Va.—CJ.S. dted hr Sanders v. Roselawn Memonal 
Gardens, Inc.. 159 S.E2d 784, 794,152 W.Va. 91. 

Mntud mistake 

Tex-Ussery v Holleheke, Civ.AK>.. 391 S.W2d 497, 
err. ref no rev. err. 

^Borance of law immaterial 

Or-Farnsworth v. Feller. 471 P.2d 791 256 Or. 56. 

PartiM retnnied to status at time of agreement 

N.Y.-Oullo V. Gttlla 361 N.Y.E2d 769, 46 A.D.2d 
991. 
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72. U.S.—Holla V. Fitzsimmons, D.C., 499 FSupp. 
357, afU in part, vac. ui part on oth. grda., CA, 
673 F.2d 1345, 218 U.SApp.D.C. 163. 

72,5. US.—Design A Devetepment, Inc. v. Vlbroinat- 
ic Ina, D.CPa.. 58 P.R.D. 71. 

Or.-Shdl Oil Ca v. Bc^er, 381 P.2d 494,234 Or. 27a 
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N.WJd 645, 649. 69 Wii.2d 631. 

74 Cola-CJ& quoted it hmgth In Ryan v. Vickers, 
406 P.2d 794, 797, 158 Colo. 274, cert den. 86 
$.Ct. 1201, 383 U.S. 944, 16 LEd.2d 208. 

75. Cola-Ryu v. VKken, 406 P.2d 794, 158 Colo. 
274, cert den. 86 S.(X 1201, 383 US. 944, 16 
LEd.2d 208. 
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76. Cola-Ryan v. Vickers, 406 P.2d 794, 158 Cola 
274, cert. den. 86 S.a 1201, 383 U.S. 944, 16 
L£d.2d 208. 

85. Wash.—Lambert v. State Farm Mut Auto Ins. 
Co, 467 PJd 21A 2 WashApp. 136. 

§ 146. Remedies 
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86J0. US.—McOough Ca v. Jane Lamb Memorial 
HospUaL D.C.Iown, 302 FSupp. 482. 

Actimi to rsKiad as not sole remedy 

Tex.-Janak v. Federal Dqmit Ins, Corp., CivApp., 
586 S.W.2d 901 

89. Mutnal Mistake doctrine applicalile only 
to reformation cases 

U.S.—Centex Const Co. v. James, CAArk., 374 F.2d 
921. 

§ 147. In General 
Library References 
Cortjm on Contracts § 601, 602, 
618. 

91 Ariz.-CJ.S. dted tn Fruth v. DOito, 546 P.2d 
1163, 1166, 26 Arix-App. 154. 


CONTRACTS §151 
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93 US.-Woinacfc v. US.. 389 FJd 793, 182 CiQ 
399—McCormich & Ca v. ChiUen, CA.M(L, 
468 F 2d 7S7-Mmish v. Hury, CA.Ky., 482 FJd 
500. 

Anz.—Lehnhardt v. Gty of Fhoeniz, 460 P.2d 637, 105 
Ariz. 142. 

Miller V. Boeger, 405 573, 1 Ari&App. 

554-Honie v. Timbanaid, 434 P.2d 52a 6 Ariz. 
App 518. 

Ark.-Lane v. Rachel, 389 S.W.2d 621. 

CaL—Guthne v. rimes*Mirror Co, 124 CaLRptr. 577, 
51 CA.3d 879-McKeiizie v. Kaiser-Aetiia, 127 
CaLRptr. 275, SS CA.3d 84. 

D.C—Hollywood Credit Ootfaing Ca v. Ofliaon, App., 
188 A2d 348. 

Fla.—CJS. dted in Warner v. Hams Miami Beach, 
Inc.. App., 219 Sa2d 93, 94. 

Ill.-Shanahan v Schindler, 379 NS.2d 1307, 20 IlL 
Dec 239, 63 IllAppJd 81 

Mits.-McOee v. Clerk, 343 So.2d 486, op. supp. 346 
So 2d 914. 

Mo-Reiner v. Miller. 478 EW.2d 283. 

N.M.—Prudential Ins. Ca of Amenca v. Anaya, 428 
P.2d 64a 78 N.M. 101. 

N Y.—Emerson Elec. Mfg. Ca.v. Printed Motors, Inc., 
2S2 N.Y.SJd 6G0-Jolm Hancock Mut Uih Ina. 
Ca v. Beig. 268 N.YSJd 638, 49 MiseJd 904. 
N.C-Marshall v. Keaveny, 248 EE2d 750, 38 N.C 
App. 644. 

Or.-Lanneis v. Whitney, 428 Pld 398, 247 Or, 223- 
Souza v. Jackson County Federal Snv. k Lmn 
Ass'n, 472 Pld 272, 256 Or. 220-misoD v. 21m- 
rnerman, 495 P.2d 713, 261 Or. 528, 64 ALR.3d 
1 . 

EI.-Halpett v. Rcaenthal, 267 A2d 73a 107 R.L 406. 
Tex.—Plams Cotton C(W>p. Ass’n v. WiJf, QvApp., 
553 S.W.2d 80a err. ie£ no nv. err. 

Wk-Whipp V. Ivetwii. 168 N.W.2d 201, 43 WwJd 
166: 
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94. Fla.--8uttoo V, Cast-Crete Corp. of Fla. App, 197 
So 2d 556. 

IIL-Leon v. Max E Milkr A Son, be., 320 NSld 
256. 23 IllApp.3d 694. 

Md.-Rym v. Brady, 366 A2d 745, 34 MrLApp. 41. 

Ratification. A party, by his own 
acts or words, may ratify what would 
otherwise be a questionable contract or 
provision of a contract*^ 

96S. N.Y.-Surlak v. Sarlak, 2 Dept, 466 N.YSJd 
461, 95 A.D.2d 371. 

§ 150. Terms or GondMons in Con¬ 
tract 

99. Pa.-I.EM., Inc., V. Reese, 23 Som. 240. 

§ 151. Estoppel 
Library References 
Corbin on Contracts § 228. 
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1. U.E--4own-Des Momai Nat Bank v. Imunace 
Co. of North Amerioa, CAlown, 459 FJd 6sa 
Ariz.-Smith v. Harley, App. 389 PJd 38, 121 Ariz. 
164. 

CaL-Matter of WQaon’s Eitat^ 134 CaLRptr. 749, 64 
CAJd 786. 

Fla.—Sunrise Farins, Ina v. Wright, App, 376 SoJd 
457. 

Ga.—Kot V. RkdiBid F. Rite Pemniiel System Intern, 
Ina, 214 S.E2d 69a 134 GtApp, 438. 
m-Butla V. Metz. Ttain, Obon A Youngren, Inc, 
379 N.E2d 1253, 20 DLDea 187, 62 IDAppJd. 
424. 

Ku—Moore v. Fkim A Rarub life Ina. Go, bo, SOS 
PJd 666, 2li Kan. 10. 
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U-Reed v. Thonuo, App., 333 So.2d 277, wnt den., 
Sii|k, 337 Sa2<t 1133. 

Me.—lUiebttinai v. Maddods. 3<0 A.2d 31. 
WnL-Aiuten v. Ddctta Land and Development Co., 
be., 289 N.W.2d 161, 

N.y.—Peter A, CamiHi ft Sons, Inc. v. State, 243 
N.Y,S.2d 321, 41 Mi8c.2d 218. 

Or.-^aodenhaiDef v. Fuienoii. 363 PJd 1212, 278 Or. 
367. 
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CivApp., 336 S.WJd 415. 

Va.-Oeoi*e Roiiberedit Seefbod, Inc. v. Maitland 
Btoe. Co, Inc., 233 S.E.2d 682, 220 Va. 109. 

§ 162. Remedies 

3. N.Y^-Omnlv V. Ceroid Realty Ca, 248 N.Y.S.2d 
772, 20 AJ}Jd 806. 
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^ UA—Pedfic Ardutect ft Engineen, Ina v. UA, 
491 FJd 734, 203 (Xa 499. 

ReednloB iHoper remedy 

UA-Hanben v. Humoii, CA-Fla., 60S F.2d 920 
nL-Odtt V. Leihinann, 312 N.E2d 42, 19 IILAppJd 
337. 

§ 153. Definition 

5. Bneder eomiotatldo in conxtmedon con- 
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Cal-ftlacomber V. State, 58 CaLRptr. 393, 230 CA.2d 
391. 

c. CaL-Ododai v. Bkxmifleld Sebod DisL, 34 CaL 
Rpir. 533,246 CAJd la 

Dei-Keni v. NCD bduitriei, Inc, Ch., 316 AM 576 
Pe,-CoDe8e Watcnalor Giwip, Inc v. Wiliam E 
NeiriMiier. bo, 360 AJd 200, 468 Pe. 103, 92 
AULSd la 

Cmribnl v. Muhatien Life Iio. Ox of New 
Yott. 113 P.LJ. 441, app. quashed 215 A.2d 299, 
207 FLSttper. 161, aSil 21 AJd 877. 208 PoSo- 
pcr.lSa 
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Tea^-Plmiiiner v. Brndfeid. OvApp., 395 S.W Jd 856 
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NJL-Bnmy v. Oaonit, 387 AJd 346 118 N.E 411 
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Btmahiey Ford. 427 Pld 369, 371, 5 Araapp. 
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nU-BeHeviHe Nat Bank V. Roae^ 3 Dist, 436 N.E2d 
281.74 DLOca 779, 119 IlLApp.3d 56 
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Mt^-Woir V. St Lods Public Service Ca, App., 357 
iwidpsa 
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7A Mo^efeon v. Brownlnt, 391 S.Wld 873. 
FMolort lediieeBcm Bot ihtom 
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9. nL-BeBevQle Nat Bank v. Roie, 5 Dist, 436 
NA2d 2tl, 74 nLDea 779, 119 inApp,3d 56 
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36 19 CA3d 581. 
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Pulp ft Paper Co, Super, 209 A2d 890, 8 Storey 
374, applying Georgia hw. 

D.C—Randolph v. OCeanem, D.C, 238 RSupp. 1011. 

Oa.—Curtis v. First Nat Bank of Cnmmw ee, 280 
S.E2d 406 1S8 QoApp. 379. 

Hawaii-Adair v. Huiuce, 640 P.2d 296 64 Haw. 314. 
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218 N.&2d 891,71 Ill.App.2d 342-Kusas Qoali- 
ty Const, Inc. v. Chiasson, 250 N.Eld 785, 112 
Ill.App.2d 277. 

Ind,-Shnee v. Oeifart 395 NA2d 806 182 IndAnx 
432-Fleetwood Cwp. v. Minch. App., 404 N.E2d 
36 

lovra-Fimt Nat Bank m Lenox v. Brown, 181 N.W.2d 
176 

Kaii.-Campbell v. Fowkr, 520 Pld 1286 214 Kan. 
491. 

La.—Plan bvestmenti of Shreveport Ina v. Heflin, 
App, 276 Sa2d 311. 

Maai.-ClierTy v. Crispin, 190 N.EA193,346 Man 89. 

Mich.—Ferd L Alpert Industries, Ina v. f>*lcl*i»d Met¬ 
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101, revd. on oth. grds. 130 N.W.2d 763,379 Midi. 
271 

Neb.-Lippire v. Eckel, 134 N.WAI 801 178 Neb. 643. 
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N.C-Milli v. Lynch, 130 SA2d 541, 259 N.C 359- 
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P.2d 798. 
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**Eqiiitalde find” 

NJ.—Gremian Fumitnre Ca v. Piena 291 A2d 856 
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S.D.-Rto V. Karicit 241 N.Wld 717, 90 SJ>. 426 
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N,Y,-Humble OU ft Refining Ca v. Jaybert Esw 
Service Station, Inc, 294 N.Y.SJd 19a 30 AD.2d 
952. 

ILIO. Kj.—Mcaurev Young, 396 S.W.2d 48. 

12 S,C—Doub V. Weatheriby-Biednnd Inx Agency, 
233 S.E.2d 111. 

123. Fla.—L ft N Grove, ba v. Oiapman, App., 
291 So.2d 217 

Gx-Walsh V. Campbefi, 202 S.E.2d 657, 130 GxApp. 
194—Randall v. Smith, 222 $.£2d 664, 136 Ox 
App. 823. 

13. Nev.-Padfic Maxon, Ina v. Wihon. 619 P.2d 
816, 96 Nev. 867. app. after remand,' Sup, 686 
P.2d 235. 

14. Nev.—Pacific Maxon, Ina v. Wilsoo, 619 PJd 
816, 96 Nev. 867, app after remand. Sup, 686 
P2d 235. 

17. Reduction of oral contract to writing 

S.C—AUen-Parker Ca v. LoDis, 185 S.E2d 739, 257 
S.C 266. 

§ 164. — Damage Must be Shown 

page 927 

20. U.S.—Mott V. Tri-Cootinental Financial Corp, 
CANY, 330 F.2d 468 
Johnson v. Baitoa D.CVa, 251 FSupp 474 

Fix—George Hunt Inc. v. Warii-Bowl, Inc, App. 348 
Sa2d 9ia 

Tex—Featheriax Corp v. Chandler, OvApp, 412 

• S.W.2d 783, err. ref. no rev. err.-CBrter v. Bar- 
day, Qv.App, 476 S.W.2d 909. 

For defense 

(2) Other statementx 

NJri.—Dungan v., Smith, 415 P2d 549, 76 N.M, 424. 
page928 

26. Lx—Fiddity Credit Ca v. Bradford, App, 177 
Sa2d 633, writ ref. 179 So.2d 273, 248 U 43a 

§ 165. Effect of Fraud 

page 929 

28J0. U.S.—Auto Ownen (Mnt) Inx Ca v. Stanley, 
D.CInd, 262 F.Sufp 1. 

Lx—McKnedy v. Turner, At-i i93 Sa2d 373, writ 
ref 193 Sa2d 144, 230 Lx 261. 

29. UA-Miiush V, Huey, CAKy, 482 F.2d 50a 

D.C—Goidon v. Miami Nat. Bank, CA, 406 F.2d 
66a 132 U.SAppD.C 124. 

Gx-Gty Dodge, Ina v. Gardner, 208 S^id 794, 232 
Gx 766, 71 AI,R.3d 1054. 

Hawaii-Peine v. Minrdiy, 377 P.2d 708,46 Haw. 233 

UL-Mdvin State Bank v. Crowe; 239 N.E.2d 483, 97 
IU.App2d 82—Kansas Quality Const, Inc v. Chi- 
asson, 230 N.E.2d 783, 1 12 niApp2d 277-Matter 
of Neprozatis' Estate; 378 N.£.2d 1343, 19 in.Dec. 
47a 62 DlAppSd 363. 

Kan.-Shqianl v. Dick, 433 PJd 134^ 203 Kan. 164. 

Misx-Evus v. Malone; 164 Sa2d 794, 230 Misx 214. 

Okl.-State ex kL Oklahoma Bar Ass’n v. O'Biyaii, 383 
F2d 876, cert den, app dism. 84 S.a 983, 376 
U.S. 649, 11 LEd.2d 980-.<}k]ahoma Ca v. 
O'Neil, 333 P.2d 534^ mandate recalled 431 P.2d 
443, on recoDsidention 440 P.2d 978. 

Px-Iaooponi v. Phska 193 A2d 362, 412 Px S76 l 
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ToL-Centnl Motor Co. v. Thomp«on, Gv-App., 465 
S.W.2d 405--Piefson v. HoUi^ GvjVpp., 497 
S.W.2d 637, err. diun. 

Vfc-P«te V. Southern Bank & Trust Ca, 203 S.E2d 
12A 214 Va. 596 

WB^-Slaadt v. Sttoh, 215 N.W.2d 9, 62 Wi8.2d 295. 

H artiitratfM daatt Itself WM Indnced 
etc. 

U5.—Handltoo Life Ins. Ca of New York v. Republic 
Nat Life Ins. Ca, CA.N.Y, 408 F.2d 606. 

WiSlL-Weitiman v. Bergttrom, 453 P.2d 860 

Two iiMtniiiaits fonning om coitf^ 

Cola—Meredith v. Ramsdell, 384 P.2d 941, 152 Cola 
548. 

|MBe931 

29JI Ui.—Centronics Flnancu]Corp.v.B Conquis- 
tKlor Hotel Corp., CA.N.Y., 573 F.2d 779. 

La.—Cole v. Lnmbemiens Mnt. Cis. Go., 160 
Sa2d 785. 

Te*.-Cobb v. Thomas, GvApp, 565 S.W 2d 281, err. 
ref. n.r.e. 

30. D.C—Hollywood Credit Clothing Ca v. Gibson, 
App., 188 A.2d 348. 

Oi.-Nefaoa Realty Cb.. Ina v. Joiner, 195 S.E2d 441, 
230Ga.36 

American Fbod Services, Inc. v. Goldsmith, 175 
S.E.2d 57,121 GaApp. 68^ app. after remand 181 
SJBJd 95, 123 Oa.App. 353. 

nL-Shanle v. Moll, 323 N.E2d 148, 25 lllApp.3d 
113-MattBr at Nqiraads' Estate, 378 N.E2d 
1345, 19 IlLDea 47a 62 IUJipp.3d 563. 

NJ.-Konsnvo v. Netzke, 220 A.2d 424, 91 NJ.Super. 
3S3-Jewuh Center at Susses County v. V/1^ 
397 A.2d 712, 165 NJ5uper. 84, afid. 411 A.2d 
425,172 NJ.Super. 165, and 432 A.2d 521, 86 NJ. 
619. 

N.C-CJ& dted fa Parker v. Bennett 231 SJ.2d la 
13, 32 N.CApf). 46. oert den. 233 S.E.2d 393,292 
N.C266 

Mich^Feid L Alpert Industries, Ina v. Oakland Met> 
al Stampliig Co, 141 N.WJd 671, 3 MkhApp. 
101, levd. on oth. gids., 150 N.Wid 765, 379 
Mich. 271 

Ohio-PtwfeDtial 1st. Ca of Affletica v. Carr, 199 
N.EJd 411 

3(LS. EfCedofflrindoofonnB-sdeetionete^ 

U.S.-Scfaerk v. AUnto-Culver Oa, nL. 94 S.Ct. 2449, 
417 U.S. 506, 41 L.Ea.2d 27a leh. dea 95 &Q. 
157, 419 U.S. 885, 42 LEd.2d 129. 
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31 N.Y.-Tayh)r v. Hdtinier, 242 N.Y.S.2d 281. 39 
Mitc.2d95S. 

Pa.—Bresa v. Home Supermarket Qtooery Ca, 32 D. ft 
C2d7S. 

33J. UO-Hohn v. ShDensfcy, D.GN.Y., 269 
F.Sapp. 359, alld., CA., 388 F.2d 54. 

34 PrL-8inrnithv.Marttolf;i96A.2d 662,413 Pa 
15a 

37. Md.-Schaefler V, United Bank ft Trust Co. of 
Maryland, 360 AJd 461, 32 McLApp, 339, afid. 
370 AJd 1138, 280 Md. la 

P4e933 

39. Toil— Guaranty Bank (Sondi Oak Cliff Bonk) v. 
Nat Surety Cuip., Civ.AppL. 508 S.WJd 928, err. 
ref. no rev. err. 

DeleM bod n aOepUoM of firnid 

bewihd 

N.Y.-Ste!ling NktBankftTruttCaofNewYorkv. 
Giartnettl. 384 N.Yild 176, 53 A.DJd 533. 

40. RC-Unk V. Lin^ 179 S.Eld 697, 278 N.C 
181. 

Tenn.-Hiitton v. Robimon, 364 S.W.2d 97, 51 Term. 
App. 1. 

Teit-Wlse v. Pena, OvJVppL, 552 S.WJd 196, err. 
dlsm. 

41. Abu—Ndion v. Darling Shop of Birmingfaam, 
Inc., 157 Sold 23. 275 Ala. 591 


Ailz.—Mackey v. Philzona Petroleum Ca, 378 P.2d 
906, 92 Anz. 87. 

CaL—Bowmer v. R C Louis, Inc, 52 CaLRptr. 436, 
243 CAJd 501. 

Cda—Holland Furnace Co. v. Robsem, 402 P.2d 628, 
157 Cola 347. 

Kan.-J. C. Nichok Ca v. Meredith. 391 PJld 136,192 
Kan. 648. 

N.C-Link v. Link, 179 S.E.2d 697, 278 N.C 181. 
Tei-Wise v. Pena, Gv-App., 552 SW.2d 196, err. 

Utah—Bezner v. Contiiientat Dry Cleaners, Inc, 548 
PJd891 
Orermled ease 

The cate of Haagen v. Landeis, 352 PJd 636, 56 
Wash.2d 289, has been overruled to the extent that it is 
inconsistent with the general rule that a merger clause m 
a written contract does not foreclose the right to prove 
fraud-Coioa v. Roehl. 387 P.2d 541,63 Washed 384 
Imimted kaowUd^ 

U.S.—Amenean Electronic Laboratoriei, Ina v. Dopp, 
D.CDeL, 334F.Supp.339. 

41 UE-Ul. V. Idlewild Pharmacy, Ina, D.CVa., 
308 Fiupp. 19. 

Fla.—Scooozzo v. General Development Corp.. App., 
191 Sa2d 571 

MiruL-Proulx v. Hirsch Bros. Inc., 155 N.W.2d 907, 
279 Minn. 157. 

OkL—Burke Aviatum Corix v. Alton Jennings Ca, 377 
PJd 578. 

Tex.—Wd)b Miteriali, Ina v. Lacey, Gv.AppL, 364 
S.W.2d 473, err. lef. no rev. err.—Cnnland v. 
Ndson Auction Servica Ina, av.App., 424 S.W.2d 
318, err. ref. no rev. err. 
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42.S. N.Y.-Roya] Hair Pin Corp. v. Ricaer Co., 229 
N.Y.S.2d 603, 35 Mua2d 20, affcL, 238 N.YSJZd 
3ia 18 A.D.2d 925, app. ditm. 195 N.Eld 317, 
13 N.Y.S.2d 1044, 245 N.Yi. 2 d 6ia 
43. CaL-Vogebangv.Wolpert. 38 CaLRptr. 440,227 
CA.2d 101 

Qa.-Broob v. Hooks, 144 S.E2d 96, 221 Ga. 229. 

Camp V. Hatcher, 166 EE2d 422, 119 Qa-App. 
63. 

bid.—Vernon Fite ft Cas. Ins. Ca v. Thatcher. App., 
285 N.E2d 66a teh. den. 287 N.E2d 776, 152 
ImUpp. 691 transfer den.. Sup., 292 NJE2d 606, 
260 Ind. 55. 

Kaa-J C Nichols Ca v. Moedith, 39t P.2d 136,192 
Kan. 648. 

N.Y.—Lumber Industries, Ina v. Woodliwa Furniture 
Corp., 274 N.Y.Sld 813,26 A.D.2d 924. 

Pa.—Lambert v. Prestileo, Pa.Catt.PU 53 DeLCa 187. 
Wash.—Beaulaurier v. Washingtan &ate Hop Produc¬ 
ers. Ill P.2d 559, 8 Washed 79. 

ProoeedlBg with CMtnd 
(5) Innooent party cooducting himself as if tianaac- 
tioo still binding. 

UE—Bird V. Penn Cent Ca, O.CPa., 334 F5upp. 

255, teatg. 241 F.Supp. 291. 

Now contract or other acta 
(1) WaslL-Owen v. Matz, 413 P.2d 368,68 WaahJd 
374. 

44 U.E—Pacific Ardiitect ft Engmeera, Ina v. U.S., 
491 Fid 734 203 aa 499. 

Ala^-Steriing Oil of Oklahoma, Ina v. Pack, 287 Sa2d 
847,291 Ala. 727. 

Tex.—Sawyer v. Reree, av.App., 580 S.Wld 117, err. 
ref. no rev. err. 
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45. N.Y.—Royal Hair Rn Corp. v. Rieser Co, 218 
N.Y.Sld 773, mod. CO oth. grds. 222 N.Y.S.2d 
719, 15 A.D.2d 539. 

46. Or.—Bodenhamer v. Patterson, 563 P.2d 1211 
278 Or. 367. 

Tex.—Vlraoola v. Dallas Intern. Bank, GvApp.. 508 
EWld 471 err. ref. no rev. err. 
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47i. CaL-Lioyd v. Wiliiams, App.. 38 GsLRptr. 
849. 

48. Sixsmhh v. MaitsolL 196 Aid 661 413 Pa. ISO. 

Housing Mortgage Corp. v Tower Deve lop me n t 
ft Inv. Corp., Ill P.U. 391. 
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49. Pa.-Sixsmith V. Martsolf. 196 A.2d 661413 Fa. 
150. 

54 U-CJJS. dted la Detouen’s Estate v. Geaeial 
Motors Acceptance Corpi, 159 Sa2d 695,698, 245 
La. 615. 

Tex.—Sawyer v. Rerca Civ.App., 580 EW.2d 117, err. 
ref. no rev. err. 
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55. Aiiz.—Maduy v. Philzona Petrdeom Ca, 378 
P.2d 906, 93 Anz. 87. 

WiL-Stadler v. Rohm, 161 N.Wld 906, 40 Wis.2d 
328. 

§ 166. -Contract Voidable and 

Not Void 

59. U.S.-MiIbank Mut Ins. Ca v. Schmidt, CA. 
N.D., 304 Fid 640-CJ& dtsd In Western Cas. 
ft Sur. Ca v. Herman, CAMo, 318 F.2d sa 55. 
1 ALR.2d 1184. 

U.S. V. Idlewild Pharmacy, Ina. D.CVa.. 308 
F.Supp. 19. 

Conn.-A Sangivanni and Scos v. F. M. Floryan ft 
Ca, 262 A2d 159, 158 Comi. 467. 

99 Pratt St Ccxp. v. Stand Realty Corp., 230 
Aid 613, 27 ComtSup. 101. 

La.-4teed v. Thomas, App., 355 Sold 277, writ to.. 
Sup.. 357 Sold 1153, 

Ma—Miner v. Pfauns Ins. Co. Arx, 409 EWld 770 

Nev.-Havai v. Alger, 461 Pld 857, 85 Nev. 627. 

N.Y.-Hoiaekeeper v. Lourie, 333 N.Y^ld 932, 39 
AD.2d 28a app. dism. 299 N Eld 261,32 N.Yld 
832, 345 N.Y.Sld 1018. 

Wa8h.-^inka v. Network Gnema Corp., 512 Pld 751, 
9 WishApp. 337. . 
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6L UA-Levin v. Gaifinkle, D.CPi, 492 FAipp. 
781, alTd., CA, 667 F.2d 381. 

Tex.—Saunden v. Alamo Soil Cbnervatiao Dist, Gv. 
App., 545 EW.2d 249, er. ret no rev. err. 

615. UA—AsKKiated Hardware Supply Ca v. Big 
Whed Dntributing Co., CAFl, 355 Fid 114 17 
ALR.3d 998. 

m^BresIer lee Cream Ca v. MnEonaiics Gub, Ina, 
218 N.E2d 891, 71 OLAppld 341 
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63. U.S^roves v. Witbergxxm, D.CTettn.. 379 
F.Supp. SI 

§ 167. -Remedies of Party De¬ 

frauded 

64 La.-Vest v. RiehanlioD, App.. 253 Sa2d 97, 
application den. 254 Sold 618, 260 la. 13. 
Under atatnte 

ED.—Main v. Professional ft Busmesa Men’s Life Ins. 
Ca, 122 N.Wld 865, 80 ED. 288. 

Perfonnaice not lUegBl 

Tex.—Gusranly Bank (South Oak Cliff Bank) v. Nat 
Surety Corpu, QvAim., 508 EWld 928, err. ref. 
no rev. err. 

e. U.E-E R Kaiser Ca v. Janes F. OTidl Co, 
D.CIJL. 211 FAiRk 161—U.E v. Interstate Bngi- 
neenng Cop., D.CLNJI, 288 FAipp. 402-CJA 
cfto in UA v. IdlewiU Pharmacy, Ina, D.CVa., 
308 ESupp. 19. 21 . 

Goniiw—A. Sangtvanni and Sons v. F. M. Fkxyan ft 
Ga, 262 Aid 159, 158 Conn. 467. 

Oa.—American Service Ca v. Berry, 133 EEld 433, 
108 Oa.App. 413. 
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Li.->V«st V. Richardum, App., 253 So.24 47, applica¬ 
tion den. 254 So.2d 618, 260 La. 13. 

Nev.-Havac v. Alger, 461 P.2d 857. 85 Nev. 627. 
WB.--SddUng V. Uiuchem. Inc., 191 NW.2d 205. 52 
Vis.2d 551 
Mglits of iaterferer 

Tm.—G uaranty Bank (South Oak aiff Bank) v Nat. 
Surety Carp.. av.App., SOS S.W.2d 928, err ref. 
no w. err. 
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66. Wash-^Weitanan \. Bogstrom. 453 ?.2d 860.75 
Wuh Jd 693. 

67. S.D.-CJS. cited in Main v. Profosiomd & Bum- 
ness Men's Life Ins. Co., 122 N W 2d 865, 867,80 
S.D. 288. 

08. Ma-CJ.S. dted in Mflbk v. Keasler, 395 S.W.2d 
111, 116. 

09. NJ.—Merchants Indent. Corp. v. Eggleston, 179 
A.2d 505, 37 NJ. 114. 

page 941 

69,5. N.M.—Adarae v Thompion, App^ 529 P,2d 
1234, 87 N.M. 113, cert den. 529 P.2d 1231 87 
N.M. 111. 

69.10. Teit—Finch v. McVea, Civ App., 543 S.W2d 
449, err. ref. no rev err. 

70. On.—Ekner v. Cnthcart Cartage Ca, 184 S.E2d 
685, 124 Ga.App. 615. 

§ 168. Definition 

page 942 

79. Aln-CJJS. dted in Head V. Gadsen Civil Serv. 
Bd., CivApp., 389 Sa2d 516, 519. writ den. 389 
SoJd 520, app. after remand 429 So.2d 1005 ind 
472 Sa2d 1080-CJ& dted in Delchamps v. 
Delchamps, QvApp.. 449 So.2d 1249,1250 
DL-Baud of Ed. of School Dist. No. 68, DuPage 
County V. Surety Dev^tpers, Inc, (Surety Oevd- 
apment Cotp.), 321 N.EJd 99. 24 IlUpp.3d 638, 

M, remd. 347 N.E2d 149,63 llL2d 193. 
N.C.-UnL V. Link, 179 S.E2d 697, 278 N.C. 181. 
Tna.--CJ£. dted in First Tesas Sav. Ass’n of Dallas v. 

Dicker Center, Inc., App.. 631 &W.2d 179, 184. 

Dana not ibowtt 

Il].-Riitler v. Mets; Tiiiii, (Xion & Youngren, Inc, 
379 N.E2d 1255, 20 BLDec. 187, 62 llLApp.3d 
424. 

79J. Cal.-Odaua v. BkMoftdd Sdiod Dist, 54 
ClLRptr. 333, 246 CA.2d 123. 

ConiL—Second New Haven Bank v. Quhm, 467 A.2d 
1252, I ComuApp. 78. 

III.—People ex rd. Dmiy v. Catholic Hone Bureau, 
213 N.EJd 307, 34 nL2d 84. 

Hyde v. Lewis. 323 N.E2d 533, 23 nLApp.3d 
495-Fust Sec. Bank of OkwUe Hdgfats v. Ba- 
woD, 2 Dist, 458 N£2d 193, 76 IlLDec. 54, 120 
IlLAiip.3d 787. 

Midi.—Beachliwa BUg. Ooip. v. Gty of St. Clair 
Shores, 121 N.W.2d 427, 370 Mkb. 128. 

79.101 U.E—CJJ5. dted in Azaka Dfive-In Theatre, 
Inc. V. Saigoy, aCVa., 394 PSspp. 568. 374 
Atix>-Duobar v. Dunbar, 429 PJd 949, 102 Aria. 352, 
app. after remand 510 PJd 41, 109 Aiiz. 395. 
N.C-Jpyner v. Joyner, 140 S.E2d 714, 264 N.C 
Z7-Luik V. Link 179 &E2d 697, 278 N.C 181. 
Oa U.S.-GJJS. dted ii Azalea Drive-In Theatre; 

Inc. V. Sngoy, D.CVa., 394 ESupp. 568, 574. 
ED.-Waara v. Kane, 269 N.W.2d 395. 

Texr-^Sanden v. Republic Nat. Bank of Dallas, Civ. 
Aptk, 389 EWJd 551. 
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803. BL—Joyce v. Year Investoeats, Inc., 196 

N, EJd 24. 43 llLApp.2d 310. 

8t IS.—Batter v. Metz, Train, Obon A Youngren, 
Inc., 379 N.E3d 1255, 20 IlLDee. 187, 62 HL 
i^3d 424. 


Pa.—Bate v. Central-Peim Nat Bank of Wuladelphia, 
224 A.2d 174.423 Pa. 373, cert den. 87 S.Ct 1348, 
386 U.S. 1007. IB LEdJd 43J-Carrier v. William 
Penn Broadcasting Co., 233 A.2d 519,426 Pa. 427 

82JS U.S.-CJJS. quoted in Azalea Dnve-In Theatre, 
lac V. Sargoy. D.CVa.. 394 ESupp. 568, 574 

83. Other deftnitioos 

Cal.—Odorizzi v. KoomReld School Dist, 54 CaLRptr. 
333,246 CA.2d 123-Keithley v. Ovil Service Bd. 
of Qty of Oakland, 89 CaLRptr. 809, 11 CA.3d 
443—In re Mam:^ of Gonzalez, 129 Cal-Rptr. 
566. 37 CA.3d 736 

Gx—Williams v Rentz Banking Ca, 145 S.E2d 256, 
122 GxApp. 384. 

Ul.—Higgins V. Brunswick Corp., 395 N.E2d 81, 32 
10.Dec. 134,761UApp.3d273 

K&o.-Libel v. LibeL 616 P.2d 306. 5 KaiLApp.2d 367. 

N.Y -Smith v. lanes, 351 N.Y.SJd 802, 75 MiiK:.2d 
636. 

N.C.-In re Loftin's Estate, 20S S.L2d 670, 285 N.C 
717. 

Pa—Biocious V Brocious, 111 P.LJ. 101. 

Tex.—Mitchcl! v. C. C. Sanitation (ki.. Qv.App., 430 
S.W.2d 933. err. rrf. no rev. err. 
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84^ Facts sot eosstltstiiig legal duress 

U.S.—Johnson, Drake & Piper, Inc. v. U.S., 531 F.2d 
1037, 209 Ct.a 313. 

Oak Distributiai Ca v Miller Brewing Ca, 
D.CMich., 370 FSap^ 889. 

Moot—Kovosh V Knight, 545 P.2d 1091, 169 Mont 

227, 

8$ U.S.—HeUenic Lmes, Limited v. Louis Di^fus 
Corp., C,A.NY. 372 F.2d7S3. 

Intemariona] Td. A Td Corp., ITT Defense 
Communicaiioiis DivtsKm v. U.S.. 509 F.2d 541. 
206 aa. 37. 

U.8. V. Bdl, D.COkL. 259 FSupp. 602, affd., 
CA, 380 FJd 682, cert den. 88 EQ. 785, 389 
U.E 1042, 19 LEd.2d 833. rdi den. 88 EQ. 1026, 
390 U.E 9TE 19 LEdJd 1194. 

Conn.—Smedley Co. v. Lansing, 398 A.2d 120E 33 
Conn-Sup. 578. 

Md.-CJ& dted in Blum V. Bhun, 477 A.2d 289, 294, 
59 MdApp, 5R 

Mich.—BarneU v. International Tennis Qxp.. 263 
N.W.2d 908, 80 NCdtApp. 396. 

Wash.—Barker v. Walter Enterprises, Inc., 396 

P2d 1359, 23 WashApp. 450. 

Other stateunt of rale 

UL—Higgiiis V. Brunswick Corp., 395 N.E2d 81, 32 
lU.Dea 134. 76 IILAppJd 273. 

87. UE.—lUvervalley da v. Deposit Guaranty Nat 
Bank, D.CMiss., 331 FEupp. 69E 

87J. UE.—d£. dted hi FbzcD v. Meeker, D.C 
Mo, 339 ESupp. 624,629. 

NJ.-Smhh V. Whitman. 183 AEd 89, 73 NJ.&iper. 

228, mod. 189 A2d 15, 39 NJ. 397. 

88. ConiL-SBiedley Go. v. Lansing; 398 AEd 120E 
33 CounEup. 57E 

89. UE.—Johnson, Drake A Piper, Ina v. UE., 331 
F.2d 1037, 209 0X3 ,313 

WasL^higct Sound Power ft light Ca v. Shuhnan, 
326 P.2d 12ia 84 W8sh.2d 433. 

893. Ca.-CJ3.dtedlnTidwdlv.Gritz,282E£Ed 
104, lOE 243 Ox ail. 

89.10. U.E—Honolulu Rapid Tatiish Ca v. Dolim, 
CAHawaii, 439 F2d 551, cett den. 93 EQ. 124, 
409 U.E 875. 34 LEdJd 12E 

Or.—Bowi-Opp, Ina v. Bayer, 458 P.2ii 435, 253 Or. 
318. 

<<Hanl bargain** 

U.E—Bnsiiiess Incentives Ca, Ina v. Sony Corp. of 
America, D.CN.Y., 397 FEopp 63. 

N.Y.-Gnd V. Roberts. 231 N.YEJd SIE 35 Misa2d 
811, revd. on oth. grdfc 242 N.YE.2d 462, 19 
AD.2d 71E revd. on oth. grds. 198 NJE2d 26, 14 
N.YJd 70, 248 N.YEJd 633. 
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89.15. U.E-Fkischmann Distilling Corp. V. Distill- 
ets Co. Ltd., D.C.N.Y., 395 ESupp. 221 
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8930. N.Y-Joseph F. Egan, Ina v. Oty of New 
York, 239 N.Y.E2d 420, 18 AD.2d 357, revd. on 
oth grds. 215 N E2d 490, 17 N.Y.2d 90, 268 
N.YEJd 301. 

90. U.E-Hdlenic Lines, Umited v. Louis Dreyfus 
Cotp..CAN.Y., 372 F.2d 753. 

Ga.—Williams v. Rentz Banking Ca, 145 S.E2d 256, 
112 Ga.App, 384. 

Hawail-Sheiaton Hawaii Corp. v. Postal, 454 P.2d 
369, 51 Haw. 142, 172. 

N.M.—Pecos Const. Co. v. Mortgage Inv. Co. of El 
Pnsa 459 P.2d 842, 80 N.M. 680 

Any wroogfbl acts, etc. 

(2) Other matters. 

Fla.-Corporaiion PennuiQ de Aeropuertos y Aviacion 
Commercial v Boy, App., 180 SoEd 503. 

Tex—Pierce v. Haverlah’s Esteta Qv-App., 428 
S.W.2d 422, err. ref. no rev. err. 

May be exerdsed by noaparty 

Iowa—In re Marriage of Hitchcock, 265 N.W.2d 599, 
app. after remand 309 N.WEd 432. 

91. U.S -Plechner v. Widener College, Ina, CA-Pa., 
569 FJd 1250. 

N.C-Link v. Link, 179 EE2d 697, 278 N.C. 181. 
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94. U.E—Busiiuis Incentives Ca. Ina v. Sony Corp. 
of America, D.CJ4.Y., 397 FEupp. 63—Plechner 
V. Widener Collep, Inc, D.CPx, 418 F.Supp. 
1282, afld.. CA., 569 F.2d 1230. 

Pa.—Camer v. WilUam Penn Broadcasting Co, 233 
A2d 519, 426 Pa. 427. 

95. U.E—Fteehmann Distilliiig Corp. v. Dwilkrs 
Co. Ltd, D.CN.Y., 395 FEupp. 221. 

m.—People a reL Dnny v. Catholic Home Bureau, 
213 NJE2d 307, 34 111.2d 84. 

96. m.—People ex rd Drury v. CWholic Home Bu¬ 
reau. 213 N.E 2d 507, 34 ni.2d 84. 

97.10. Md.-Shininan v. Hobstetter, 241 A2d 370, 
249 Md. 67E 

N.C—Longiotti v. Wachovia Bank ft Trust Co., Inc, 
2l4EE2d 203, 25 N.CApp. 532. 

Threat to break c(»itract 

HL-Kaplan v. Keitb, 377 N.EEd 279, 18 ni.Dea 12E 
60 inApp.3d 804 

98. U.E-Friedman v. Bache ft Ca, D.CFta., 321 
ESupp. 347, iffd, CA, 439 E2d 349. 

Hawaii-Shenton Hawaii Corp. v. Poston, 454 P.2d 
369, 51 Haw. 142,171 

N.H.—Cheshire Oil Ca, Ina v. Springfield Realty 
Corp, 385 A2d 835, 118 N.R 232. 

Ohio-Oallaher Drug Ca v. Robrnson, 232 N.E2d 66E 
13 Ohio Mba 216. 
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4,5. UE.—Fleisclunann Distilling Corp. v. Distillen 
Ca Ltd, D.CN.Y, 395 ESupp. 221. 

5. Fla.—Scutb v. State Road Dept., App., 220 Sa2d 
628. 

N.Y.-Gnd V. Roberts, 231 N.YE.2d 51E 35 Misa2d 
811, revd. on oth. grds. 242 N.Y.E2d 462, 19 
ADEd 71E revd. on mh. grds. 198 N.E2d 26,14 
N.YEd 10, 248 N.YEEd 633. 

Tex—Tower Contracting Co., Ina of Tex. v. Barden 
Bros, Inc, CivApp, 482 EWEd 330; err. ref. uo 
rev err. 

6, MrL-Eckstein V. Eckstein. 379 A2d 737. 38 Md. 
App. 506. 

N.H.—Cheshire Oil Ca, Ina v. Springfidd Realty 
Corp, 385 A2d 833. 118 N.H. 231 

6.15. DL—Alexander v. Standard Oil Ca, 368 N.E.2d 
1010, 11 ULDea 402, 53 lUApp.3d 69a 

Md.-Bell V. Bdl, 379 A2d 419, 38 MdApfn IE 

Ma-Hess v. Bennett, App, 554 EWEd 503. 

NJw—Konsuvo v. Netzke, 220 A2d 424, 91 NJEuper. 
.153. 
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Ohio-Gtlliher Drug Ca v. Robinsrai, 232 N.E2d 668, 
13 (Ak) Mbc. 216. 

P>8eM8 

7. Mis8.-J>ickworth v. AUWHialmers Mfg. Co.. ISO 
Sa2d 163, 247 Mks. 198. 

& UA—US. V. Bdl, D.C.OkL, 259 F.Supp. 602, 
affii,CA..380FJd681 Cert, dea 88 S.a 785, 
389 U.S. 1M2,19 LEd.2<i 833, reh. da. 88 S.a 
1026, 390 UA 975,19 LEd.2d 1194-CJ5. died 
ta Azila Drive-In Tbatre, Inc. v. Sugoy, D C 
Va., 394 RSupp. 568, 576. 

i&i^-Duckwoith V. AlUeChalmets Mfg. Co., 150 
Sa2d 163, 247 Min. 198. 

N.Y.-Qnd V. Roberti, 231 N.YAld 516, 35 Misc.2d 
811, Rvd. on oth. grds. 242 N.Y.S.2d 462, 19 
A.D.2d 718, revd. on oth. gtdi. 198 N.E2d 26, 14 
N.YJd TO. 248 N.Y.S.2d 633. 

9. U.S.—Friedman v. Bache ft Co., D.C.Fla., 321 
F.Supp. 347, afid., CA., 439 F.2d 349. 

hfin.—CJ jS. dted la DudcwMth v. AlluOuJmen 
Mf^ Co., ISO So.2d 163. 247 Mita. 198. 

NJ.--CJJS. qwtad ia.K<»tuva v. Netzke, 220 A.2d 
424, 431, 91 NJ.Snper. 353. 

Tea-Sanden v. RepnbKc NaL Bank of Dallas, Gv. 
Add-, 389 S.W.2d 551. 

NJ.—CJJS. ^joatad la Konsuvo v. Netzke, 220 A.2d 
424, 431, 91 NJ.Super. 353. 

bwtantftry acoevtance of oppotite party's 
terms 

(1) Odier statements. 

La.—Whittmgton v. Sowela Technical Institute, App., 
438 Sa2d 236, writ den. 443 Sa2d 591, 592. 

lOi. U.S^TIine Riven Motors On. v. Ford Motor 
Go.. CA.FB. 522 F.2d 885 
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115. N.Y.-<jalla^ SwltdibOBid Corp. V. Heckler 
Qec. Co., 229 N.YE2d 623, 34 Misc.2d 2S& 

115. Idaho—CI.5. cited la Mountain Electric Ca v 
Swartz, 393 PJd 724, 729. 87 Idaho 403. 

OL—Joyce v. Year Investmmts, Ino, 196 N.&2d 24,45 
lILA|)|)L2d 3ia 

lUa Pa.-Smith v. Lencfaner, 205 AJd 626, 204 
Fs.Siiper.50a 

14l Ma-CJ,S. dtad ta Auion Bank v. Hamlin. 
App., 609 S.WJd 48^ 489. 

§ 169. Effect 
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M. Ul—Laemmar V. J. Walter Ttamspaon Ca, CA. 
HI, 435 FJd 68a 

Ehton V. Shell OD Ca, D.C.La., 376 F.Supp. 
968, affiL, CA., 495 F.2d 1371. 

CiL-HaU V. Loa Angelea County Dept, of Adoptions, 
121 GaLRptr. 223, 47 CAJd 898-Yens Sue 
Chow V. Levi StrauM ft Ca, 122 OLRptr. 816,49 
CJL3d 315. 

KatL-Shepaid v. Dick, 453 PJd 134, 203 Kan. 164. 

NJL—Peeoa Coat Ca v. Mortgqe Inv. Ca of El 
PsiQ,459 P.2d 842, 80NJd.68a 

N. Y^WUGams v. Macclrio, 329 N.Y12d 405, 69 
' Mae.2d94. 

Ohio-Ctanaher Ding Ca V. Robinaon, 232 N.E2d 668, 
13 Ohio Mm. 216, 

R.L-8tate v. Rollins, 339 AJd 315, 116 R.I. 528. 

17. Ul—lMOiniar v. J. Walter Tbompion Co, CA. 
HL, 435 F.2d 680-8cientffie Holdtaf Ca. Ltd. v. 
Fkncy Inc., CAJl.Y., 310 F.2d 15. 

Yingling Aiteraft, Inc. v. Budde, D.CCok>.. 208 
F.Siipp. 773—Teamaten Local Na 25 v. Penn 
Tramp. Cbrp., D-CMan.. 359 RSupp. 344. 

RY^Ftmldia Mat Bank v. Ivei. 277 N.YA2d 504, 
27 A.DJd 744, 

Ps.-J4atiaiial Auto Broken Cbtp, v. Akeda Devdop- 
mcBt Goip., 364 A.2d 47a 243 Fs.Super. 101. 

Tex.—Gouniry Cupboard. Inc. v. Texdar Oorp., Gv. 
App., 570 S.W.2d 7a err. re£. no rev. err. 


17A U.S.—National American Corp. v Federal Re¬ 
public of Nigeria, D.CN.Y. 448 FSupp. 622, 
afa. CA.. 597 F.2d 314. 

Oa.—William v. Rntz Banking Co., 145 S.E2d 256, 
112 Oa.App. 384 

in.-Hyde v. Lewis, 323 N.E2d 533,25 lUApp 3d 495. 

Mass.-^vanoiie v. Elizabeth Arden Sales Corp., 183 
N.£.2d 496, 344 Mast. 556. 

17.10. Ga.—Wilfiami v. Rentz Banking Co., 145 
S.E2d 256, 112 Ga.App. 384. 

S.C—CJJS. dtad ta Santee Portland Cement Corp. v. 
Mid-State Redi-Mu Gonaete, 260 S.E2d 178, 179, 
273 S.C 784. 
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17.15. U.S.—Yingling Aircraft, Ina v. Budde, D.C. 
Cola, 208 RSupp. 773 

Pa.—Ldzm v. Mutual of Omaha Ins. Ca, 326 A.2d 
313, 229 Pa.Super. 351 

18. U.S.—Teamaten Local No. 25 v. Penn Tramp. 
Corp., D.CMasi, 359 Fiupp. 344. 

Pa.—National Auto Broken Corp. v. Akeda Develop¬ 
ment Corp., 364 A.2d 47a 243 PoSuper. 101. 
Waiver shown 

N.Y.—Bethlehem Steel Coip. v Solow, 405 NYS.2d 
Sa 63 AD.2d 611. 

19. Mo.-Auron Bank v. Hamlin, App,. 609 S W.2d 
486. 

N.C-Housing, Ina v. Weaver, 246 S.E.2d 219, 37 
N.CApp 284, affd. 251 S.Eld 437, 296 N.C 581, 
app. after nmand 280 S.£2d 191, 52 N.CApp. 
661 review da. 283 S.E2d 831 304 N.C 390, 
rescinded 289 SJB.2d 831 affd. 290 S.E.2d 642. 

20. U.S.—Mellor v. Bud^ Advisors, Ino, CA.I1L, 
415 F.2d 1218. 

Yingling ^icraft, Ina v. Budda D.CCola, 208 
F.Si^ 773, 

N.Y^-Smith v. Jones, 351 N.YE2d 801 76 Misc.2d 
656. 

Pai—Nalkmal Auto Brdcen Corp. v. Aleeda Devdop- 
mmt Corp., 364 A.2d 47a 243 FaJStqxr. 101. 

21.5. Neb.-McCuhbin v Buss, 144N.W2d 173,180 
Neb. 624. 

N,C-Housing, Ina v. Waver, 246 S.E.2d 219, 37 
N.CApp. 284, affd., 231 S.E2d 457,296 N.C 581, 
app, after remand 280 SE.2d 191, 52 N.CApp. 
661 review den. 285 SE.2d 831 304 N.C 39a 
resdnded 289 S.E2d 831 affd. 290 EE2d 641 
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21.15. Ui.—National American Corp. V. Fedeiai Re¬ 
public of Nigeria, D.CN.Y.. 448 F.Snpp. 621 
afftL, CA., 597 R2d 314. 

§ 171. -Duress of Imprisonment 

25. Qo—Williams v. Ratz Banking Co, 145 S.E2d 
236, 112 Ga.App. 384v 

253. Or.-CJJS. dtad tiHyhoav. Phillips, 529 Pld 
906,909,270 01.766. 

§ 172. -Duress Per Minas 

3a nU-Regenbid v. Baby Fold, Ina, 369 N.E2d 
858, 12 DLDca 131, 68 IlL2d 419, app. dhm. 98 
ECt. 1598, 433 UE 963, 55 LEdld 54. 

Md.-Eckitdn v. Eckst^ 379 A.2d 757, 38 MtLApp. 
506. 

N.Y.-Matter of Revetta, 413 N.Y.E2d 945,97 Miscld 
699. afid. 411 N.Y.Sld 213. 


3t N.Y.-WilHg V. Rapaport, 438 N.YE2d 871 81 
AJ>.2d861 

33. Ilunat trf crindnal proaecutfoi awog^ 

Tex.-Eggkst(m v. Hnmhle Pipe Line Co., Gv.App.. 

482 EW.2d 909, err. ref. no rev. err. 

333. Pa^-Gark ft Hoag v. Fromm, 9 Lycoming 39. 

34. UE-Htndl V. Allen, CA.Gt., 439 F2d 1005. 


CONTRACTS §174 
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38. La.-Lewisv. Lewis, App, 387 Sa2d 1206. 

39. U.E—Jamestown Fanners Elevatar, Inc. v. Oa- 
erol Mills. Ino, CA.N.D., 552 F.2d 1285. 

Cal —Loniavilk Title Ins. Ca v. Surety Title ft Gusiu- 
ty Ca, 132 CaLRptr. 63, 60 CA.3d 781. 

Fla.—Scutd V. State Road Dept, App., 120 Sold 628— 
Gty of Miaiiii v. Kory, App,, 394 So.2d 494. 

Ky.—Redmon v. McDanid, 540 S.WJd 87a 

Nd>.-Midland.Roas Corp. v. Swartz, 176 N.W.2d 735. 
185 Neb. 484. 

N.Y.-Bachonk v. Allied Contral Ca. 312 N.Y3.2d 
271 34 A.DJd 94a 

Tex.—SandeiB v. Republic Nat Bank of Dalks, Gv. 
App,, 389 S.W.2d 551-Mitchdl v. CC Sanitatioa 
Ca, GvApp., 430 &W.2d 931 err. ref no lev. eir. 

Wash.-Pleuss v. Gty of Seattle, 504 ?2i 1191, 8 
WasLApp. 131 

Threatened breach of contract 

D-C-Sind v. PoOin, A^)., 356 A.2d 653. 
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393. Cal.'-Louisville Titk Ina. Ca V. Surety Titk & 
Guaranty Ca, 132 CaLRptr. 63, 60 CA.3d 781. 

Kan—Mendv. Research ft Data, Ino. 589 P.2d 1213 
KaaApR2d48. 

Tei.—Sanders v. Republic NaL Bank of Dallas, Gv. 
App., 389 S.W.2d SSl^^Dcmald v. Republic 
Nat. Bank of Dallas, GvJ^, 404 S.W.2d 874, 
err. ref. no rev. err.—Eggloton v. HumUe Pipe 
Line Ca, QvApp., 482 EW.2d 909, err. ref. no 
rev. err. 

Wis.—Wnrtz v. Fletsdunan, 293 N.W.2d 151 97 
Wis.2d lOa 12 ALE4th 1254. 

Remedies givai by contract 

U.E-Jobiisoo. Drake ft Piper, Isc. v. U.E. 331 F.2d 
1037, 209 aa. 313. 

413. U.E—U.E V. Martin. D.CMa, 274 RSupp. 
1001 afid., CA, 411 P.2d 1164. 

Ariz.-Dunbar v. Dunbar, 429 P.2d 949, 102 Ariz. 351 
app. after remand 510 PJd 41,109 Ariz. 395-Vm- 
Corp. V. State ez id. Bob Skoosen Contractor, 
Ina, SOS P.2d 547, 109 Ariz. 87. 

N.C-Link v. Link. 179 EE2d 697, 278 N.C 181. 

41 UE-nJack Winter, Ina v. Koratron Ca, D.C 
CaL, 329 RSupp. 211. 

Chi.—Dd Carlo v. Sonoma County, S3 CaLRptr. 771, 
245 CA2d 36-Odorizzi v. Bloomfidd School 
Dial., 54 CaLRptr. 533, 246 CA2d 123. 

IE—Mattkm v, Tiustea of Schools of 41 Tp. North 
Range 11 279 NE2d 66, 2 llLAppJd 1035. 

N.C-Austin v. Wilder, 215 SE.2d 794, 26 RCApp. 
229. 

Wis.-Oremia v. Wynhoff, 123 N.W.2d 441,20 Vis.2d 
635. 
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47. N.C-CJJS.qwtedtaJoiiav.J(nei.l3SSE2d 
334, 556, 261 N.C 611 

48. N.Y.--Gokmie Const Corp. v.DeLoOa 266 N.Y. 
E2d 283, 25 AJDJId 464, motioa gr. 229 N.E2d 
695, 20 N.YJd 735, 283 N.YE2d 97. 

48.ia U-S^eumm v. Pike, CAN.Y, 591 FJd 
191. 

FhL—Gty of Mttmi v. Kory, A^-, 394 Sa2d 494. 

N.C-N.C. ConsL Oa v. Goan, 228 EE2d 497, 30 
N.CApp, 731, cert, dea 230 SJB.2d 676,291 N.C 
323. 

§ 174. -Old Rule and Modifica. 

tions Thereof 
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49. Me.-CJJS. dtad ta Paisons V. Chasse^ 193 A2d 
71 76, 159 Ma 461 

Facts not consttinting dnreas 
(2) Other instances. 

U3.-EIston V. Shdl Ofl Co, D.CLa, 376 RSupp. 968, 
afid, CA, 495 F.2d 1371. 
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49J. Md—Bdl V. Bell, 379 A.2d 419, 38 Md.App. 
la 

§ 175. -Modem Doctrine 
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53. U.S.—HeDenic Lines, Limited v. Louis Dreyfus 
Cotp^ CA.N.y, 372 F.2d 733. 

Ahtka—Totem Mniiae Tug & Burge, Inc. v. Alyeska 
PipeUne Service CDh 384 PJd 13,9 A.LJL4th 928. 

Gd-Melntosh v. McIntosh, 26 Cal.Rptr. 26. 209 
CA,2d 377. 

Mo,-CJJS. gnoted in G-R— B-v. M— 

M-E-, 531 S.WJd 772. 773. 

SnldeetiTC itaiidards or test 
(2) NJ.-Sniitb v. Whitman, 183 A.2d 89,73 NJ Su¬ 
per. 228, mod. on oth. gidt. 189 A2d IS, 39 NJ. 397. 

53J. N.Y.^uiitiii lestnnneot, Inc. v. Loral Corp., 
272 N.E2d 333, 29 N.Y.2d 124,324 N.Y.S.2d 22. 

53.10. CaL-Keithley v Gvfl Service Bd. of City of 
Oakluid, 89 CtLRptr. 809, 11 CA 3d 443. 

IIL<-Hyde v. Lewis, 323 N.£2d 333,23 IlUpp.3d 493. 

54. (RuH-Gallaher Drug Co. v. Robmsao, 232 
N.£2d 668, 13 Ohio Mist 216. 

Ss^lorB'i threat to disdiatge employee 

Ga.~Tidwdl v. Critz, 282 S.E.2d 104, 248 Ga. 201 

Tex—Mitdidl v. CC Sanitation Co, GvApp., 430 
S.WJd 933, err. leL no rev. err. 

55. Fla^-Ootporation Peruana de Aeropuertos y 
Avnefam Comercial v. Boy, App., 180 SoJld 303. 

NJMXJ& etted hi McBride v. AUantie Gty. 370 
JLU 69,146 NJ.Saper. 498, affirmed 370 A.2d 20, 
146 NJ.S(tper. 406, afBraied 370 A.2d 1, 72 NJ. 
201 . 

N.C-Luik V. Linlc. 179 &E2d 697, 278 N.C 181 

Ohio-Gailaher Drug Co. v. Robinson, 232 N.E2d 668, 
13 Ohio Mine. 216. 

|Mge»59 

57. Mo.—Aurora Bank v. Hamtm. App., 609 EW.2d 
486. 

58. UJSv—Warner-LanibGit Pbannaceutical Ca v. 
SyOc. CAPk., 471 F.2d 1137. 

David Naaif Aaodates v. U.S., 644 F.2d 4^ 226 
CLa 372. 

Va^-CJJS. citad ta Jwots v. Jaooba, 237 EE2d 124, 
in, 218 Vx 264. 

». Ohio-GaUaher Drug Co. v. Robiiiaaii, 232 
NE.2d668, 13 0iiioMiac.2l6. 

DamsMtdKnni 

U.&-SlDddud V. Stoddard, CA-Maho, 641 F.2d 811 

Mfam.—Lamifaig v. Land O’Lakex 303 N.W.2d 451 

59.10. Oa.^RriI]iains v. Renta Banking Co., 143 
S£2d 236^ 112 GaJkpp. 384. 

50l U&—Rnt Nat B«ak of Gnchinati v. Feeler, 
CAJ4.Y.. 434 F.2d 626, app. after remand. 347 
FJdTOE 

Alidca—Totem Mtrioe Titg ft Bkigx lac. v. Alyeska 
PlpeUiie Service Ool, 384 P2d 13.9 A.LRAth 928. 

N.Y.^k»thi laatnnnent. Ine. v. Loial Oorpn 316 N.Y. 
SJd 328, 33 AJX2d 387. mod. on oth. gids. 272 
N^Jd 533, 29 N-Y^d 124* 324 N.YA2d 21 

pi|e958 

<0.10. Ahako-Tcton Marine Tiig ft Barge; lac, v. 
Atymfca Pipdfaw Service Cx. 384 Pld 15,9 AX. 
IL4th 928. 

V. Ayen, 381 N.E2d 21,21 BLDee. 86, 63 
nLAppJd 1039. 

NSk-CXE dM to Buhnnan v. IntematiaDa] Ha^ 
voter Ot, 130 N.W.2d 220; 223, 181 Neb. 633. 

NJ^-Smlth T. Wtotman; 183 AJd 89, 73 NJ.Super. 
228, mod. 189 AXd 15. 39 NJ. 397-Konsuvo v. 
Ncttfce; 220 AJd 424. 91 NJ.Super. 333- 
Mdiride V. Attantie City. 370 AJd 69,146NJia- 
per.498, alBimed 370 AJd20; 146 NJiuper. 406, 
•fIifaHd37l}AJd L72NJ.201. 

<2. Ahika-Tatem Mamie Tug ft Barge; Ine. v. 
Aljcsfca PipeSiie Service Co„ 384 PJd 13.9 A.L 
IL4th938. 


BL-Eaele v. Ayers, 581 N.E2d 21. 21 HI,Dec. 86. 63 
IILApp.3d 1039. 

63 U.S.-Jamestown Farmers Elevator, Inc. v. Gen¬ 
eral Mills, Inc. CA.N.D. 552 F.2d 1285, 

Tex.—Orkin Exterminating Co. v. Golf Coast Rice 
MUls, Qv.App., 362 S.W.2d 139, err. ref. no rev. 
err., cert den. 84 S.a 170, 373 U.S 894, 11 
LEd.2d 123, app. dtan. 84 S.a 173. 373 U.S, 37, 

11 LEd.2d 122. 

633. Md.-Bell v Bell, 379 A.2d 419. 38 MdApp 
la 

N.C—CJA cited la Stewart v Stewart, 300 S.E2d 
263, 263. 61 N.CApp 112. 
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64. N.C-Lmk v. Link, 179 S.E2d 697. 278 N.C 
181. 

65. Tex—Pierce v. Havetlahs Estate, Ov.App., 428 
S.W 2d 422, err. ref no rev. err. 
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68. N.C-Lmk v. Link, 179 S.E2d 697. 278 N.C 
181. 

69. U.S.—Laemmar v. J Walter Thompson Co.. CA. 
OL, 433 F.2d 680 

Ga.-Cannoa v. Kitchens, 240 &E2d 78, 240 Ga. 239. 

6930. NJ.-McBride v. Atlantic Qty, 370 A.2d 69, 
146 NJiuper. 498, afCrmed 370 AJd 20. 146 
NJ3uper. 406, afOrmed 370 A.2d I 72 NJ. 201. 

^35. Mo.—CJJS. cited to Aurora Bank v. Hamlin, 
App., 609 S.WJd 486, 488. 

6935. U3—Pohsb v. Johnaon's Service Ca, D.C 
Pa., 218 F3u|^ 387, tevd. cm oth. gnto, CA., 
333 F.2d 545. 

NY—Equity Funding Corp. v. Carol Management 
Carp., 322 N.Y.S.2d 963, 66 Miac.2d 1020, affil 
326 N.Y32d 384, 37 A.D.2d 1047. 

§ 17 $. -Threats of Bodily Harm 
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70. U.E—Azalea Drive-In Theatre, Inc. v. Sargoy, 
D.C.VSU, 394 ESupp. 568. 

71. U.E-Ebt(n v. Shdl Oil Ca. D.C.U, 376 
ESupp. 968, aSE, CA, 493 E2d 1371. 

N.C-Fletdier v. Fletcher, 208 S.E2d 324, 23 N.C 
App. 207. 

71 U.a—Johnson, Drake ft Piper, Inc. v. U3., 531 
F.2d 1037, 209 Q.a 313. 

Arit—^ v. First Nat. Bank, Harrison, 390 S.WJd 
270.267 Ark. 233. 

Fk—Eli Einbinder, Ina v. Miami Oystal Ice Ca, 
App., 317 Sa2d 126. 

N,Y.—Podmoie v. Our Lady of Victory lafiuit Home, 
442 N.Y32d 334* 82 A.DJd 48. 

To^nitletr v. GiOer, Gv.An>., 527 S.WJd 214. 

§ 177, — Threats of lolory to 
Property 

74. Texw—Scuriock v. Loworn, GvApp., 410 S W 2d 
323. 

75. U.S.—Pint Nat Bank of Gncimiati v. Pepper, 
CA.N.Y., 434 FJd 626, app. after remand, 347 
FJdTOB. 

Hawaii—Penn v. Tranqiortatioa Lease Hawaii, Ltd., 
630 P Jd 646* 2 HawApp. 272. 

Ta.—Tower Cemtneting Co, lot of Tex. v. Burden 
Bros., Inc, GvApp, 482 S.W.2d 330, err. ref. no 
rev. err. 
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76A Tex.—Scuriock v. Lewoni, GvApp., 410 
EWJd 525. 

77. niegal exaction 

Tex.-ScnrIock v. Loworn, Gv-App, 410 EWJd 523. 

Uabvfid denand 

U5*—Stamatkw v. U-E Gypsum Ca, D.CIIL, 400 • 
ESupp. 431, affii, CA, 534 F.2d 330. 


Mo.-Bnniswick Corp., Mercury Marine Diviskm v. 
Hering, Apjx. 619 S.WJd 950. 

M. U.&—First Nat Bank of Ctocmnatt v. Pepper, 
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Del.—J. A Jones Const. Ca v. City of Dover, Super., 
372 A2d 541 app. dism., Sup., 377 A2d 1. 
Tex.-Wade v. Austm, av.App.. 524 EWXi 79. . 
Wya-Motter of Frederic's Eatata 599 P.2d 551 
Detfflrmjnatioa of unconsdonabOlty 
UX—Brobeck, Phl^ A Harriaon v. Tdez Corp., 
CACaL, 602 F.2d 866, cert dea 100 EG. 483, 
444 U.E 981, 62 LEd.2d 407. 

G.—W. L May Ca, Inc. v Ptuko-Ford Corp., 543 
P.2d 283, 273 G. 701. 

80 U.S.-nJuinp v. Manchester Data Sciences Corp., 
D.CMa, 424 F.Supp. 442. 

Ga—Shaimondoah, Inc. v. Smith, 230 EE2d 351,140 
QaApp.201 

Nd>.—CJiS. QMted in Theils v. County Bd. of Sarpy 
County. 200 N.W,2d 13,19, 189 Neb. 1. 

82. N.Y.-Albert Merrill School v. Godoy. 357 N.Y. 
E2d 37E 78 MiaeJd 647. 

Issoe of nnconscionabaity matter for conit 
N.D.—Ray Fanners Union Elevitor Co', v. Weytauch, 
238 N.W.2d 47. 

page 983 

83. Tex.—AWe Finance Ca v. Whitaker, QvAr)., 
388 EW.2d 437. dtsm. by aURement-CJJE died 
in Mann v. Ferry. QvApp, 486 EW.2d 853, 858. 

83.10. NeE—CJjS. quoted in Theilav. County Bd. of 
Sarpy County, 200 N.W.2d 13, 19, 189 Neb. 1. 

84. NAL-Meaaday v. Sweazea, 438 P.2d 525, 78 
N.M. 781. 

page 984 

81 Mast-Green V. Richmoiid. 337 NX,2d 691, 369 
Moss. 47. 

§ 191. In General 

90,50. UE—In re Uoyd, Carr and Ca, CAMais., 
617 F.2d 881 

Century Anns, Ina v Kennedy, D.CVt, 323 
RSupp. 1001 affd. 449 Fid 1306, cert, dea 92 
EG. 1494, 405 UX 1065. 31 LEdid 794-0188- 
tang V. Flynn A Emiich Co, D.CMd., 365 RSupp. 
957, op. supp. 381 Fiupp. 134E afliL, CA 541 
R2d 104a 

Dd.—Blow V. Aetna Life Ins, Oa, Super., 395 A2d 
- 384. 

Oa—Richmond County v. McElmattay, 156 EE2d 53, 
223 0a 44 a 

Idaho-State v. dark, 638 P.2d 89a 102 Idaho 693. 
G.—Western States Farms and Randiei, Inc. v. Faulk¬ 
ner, 590 Pid 253, 38 GApp. 291 
Pa—Contractor Industries v. Zerr, 359 Aid 803, 241 
Pa^uper. 91 

R.L—Serthiaume v. Sebod .Committee of Gty of 
Woonsocket, 397 A2d 889. 121 EL 243. 
Tex.- 7 Co()k V. Gdzens Natlooal Bank of 
CivApp., 538 EWid 46a 
Uw-prevaOs over igremettt 
(5) Additioaal statements. 

UX—Hennes v. Sun Life Assur. Ca ot Canada, D,C 
Puerto Rica 291 RSupp. 67a 
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Ariz.—School Ditt. Na One of Punt County v Hai- 
tingl, 472 PJd 44, 106 Ariz. 195. 

NJ>l.-Gener»l Qec. Credit Coip. v. Tidenbcre, 428 
P.2d 33. 78 N.M. 59, 40 A.LR.3<1 1151. 

Tex.—Emco, Inc. v. Hedy, av.AK}., 602 S.WJd 309. 
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91 UA—hfay Dept Stores Co. v. First Hartford 
Coip., D.CC(ffln., 435 FAipp. 849. 

m—Tovar v. Paxton Community Memorial Hospital, 
330 N.E.2d 247, 29 lILApp.3d 218. 

N.Yi—Qvil Service Enp. Ass’n v. State University of 
Stony Brook, 368 N.Y.S.2d 927, 82 MBC.2d 334. 
An **niilawAd contract,” etc. 

OkL-Conhie v. Ldkam. 570 F.2d 1156. 

92. U.S.—Northwest Airiines, Inc. v. Aiaska Airlines, 
Inc., CAAlaska, 351 FJd 253, cert den. 86 la 
1086, 383 U.S. 936,15 LEd.2d SS3-Lachinan v. 
Speriy-Sun Well Surveying Co., CA-CBd, 457 
FJd85a 

Griffith v. UA, D.C.Tex.. 403 F.Supp. 705. 

Arix.—E ft S Insulation Co. of Arizona, Inc. v. E L 
Jones Const Co., App., 591 PJd 560, 121 Ariz. 
468. 

Conn.—Panaroni v. Johnaon, 256 A.2d 246, 158 Conn. 
91 

Idaho—Whitney v. Oontinental Life ft Acc. Co., 403 
P.2d 573, 89 Idaho 96. 

m-Eoaid of Ed. of School Diat Na 68, DuPsge 
County V. Surety Devdopers, bic., (Sur^ Devel- 
opment Corp.), 321 N.&2d 99, 24 IllApp.3d 638, 
affiL, remd. 347 N.E2d 149, 63 I11.2d 193. 

La—Davii-Ddcainbre Motors, Inc. v. Simon, App., 
154 Sa2d 775, levd. on oth. gnb. 163 Sa2d 553, 
246 La. 105—Galifbmia Chemical Ca v. Lovett, 
App., 204 Sa2d 633-CJJS. cited in Jary v. Em¬ 
mett App., 234 Sold 530, 531, writ ref. 2368026 
502, 256 La. 374—Whitten v. Whhten, App^ 303 
Sold 238. 

Ma—State ex rd. State Ifighway Gommuricm v. Gty (€ 
St Lonii. Appn 575 S.WJd 711 

NJw-Wataon v. United Real Estate, Ino, 330 A.2d 
65a 131 NJ.Super. 579. 

N.Y.-aty of Rye v. Public Service Mut Ins. Co, 315 
N.E2d 458, 34 N.Y.2d 47a 358 N.YE2d 391. 

East Coast Moving ft Storage, Ina v. Flappm, 
355 N.Y.Su2d 525, 78 M»t2d 14a 

N.C—Marriott Finaiieial Services, Ina v. Capitol 
Funds, Ino. 217 S£Jd 551. '288 N.C 122, 77 
AX.R.3d 1036. 

Or.-Deeting v. Hyde, 563 P.2d 693, 278 Or. 215. 

aD.-Waaia v. Kane, 269 N.W.2d 395. 

Teo-Renl v. Fulton, CivApp., 384 awjd 173, err. 
lef. no rev. err.—DaUas County Hospital Kst v. 
Piooeer Gaa. Go, GvApp., 402 EWJd 287, err. 
ref. DO rev. err. 

Vt-Batchdder v. Mantak. 392 AJd 945,136 Vt. 456. 

Wyo—Tri-Coumy Elea Ais’n, Ina v. City of OiOetta 
584 P.2d 995. 



Indw—Orost v. Pm fe ssiooal Bldg. Service Corp.. 286 
N.EJd 846, 153 IndApp. 273. 

Ry^-^Apex Cootrsctmg, Ina v. William Rdbinon 
Const Co, Ino, 581 EWJd 573. 

La—Sdmander v. Rcjas, Appu, 292 Sold 754. 

Dhtrlbator frnckte apemest sot llkgd od 
itiliMe 

CaL-Symcox v. Zuk, 34 GaLRpir. 462, 221 CAJd 
383. 

Pirtkilir i9«aiiMii hdd Mt cntruY to ex> 
pmilaw 

Alaska-Cofiel v. Steward, 611 P.2d 543. 

CaU-M. Arthur Gcniler, Jr. ft Aanciates, Ina v. 
Lany Barrett Ik. 103 CaLRptr. 247, 499 P.2d 
503, 7 C3d 695. 

Bank of CalUbnia v. Connolly, 111 GiLRptr. 
468, 36 CAJd 3Sa 

ILC—Nyhus V. Tnvel Management Corp.; CA., 466 
F.2d 44a 151 UEApp.D.C 269. 


in.—McClure Eflginceiag Assoc i ates, Ina v. Reuben 
Donndley Corp., 428 N.E2d 1161, 57 ILDea 471, 
101 inApp.3d 1109, affiL 447 NE.2d 40a 69 
mjJec. 183, 95 DLTd 68. 

La—R. J. Oucote Contractor, Ina v. L H. Bossier, 
Ina, App.. 192 Sa2d 179. 

Mich.—TucKh V. Dearborn Indoor Racquet Club, 309 
N.W.2d 615,107 Mich.App. 398. 

OkL—Tatum v. Colonial Life ft Aca Ins. Ca of Amer¬ 
ica 465 PJd 448. 

Pa-In re Danz’ Estata 283 A2d 282, 444 Pa 411. 

Wash.-OrgBnaa, Ina v. Helper. 595 P2d 1314, 23 
WiahApp. 431 

UncousdonaMlity judged bi Ha commercial set¬ 
ting not b abstract 

U.S.—Dow Coming Cotp. v. Ca^dtol Aviation, Ina, 
CADI., 411 F.2d 621 

Conmum bnsbeas contracti not per se 

U.S.—Watson v. Branch County Bank, D.CMich.. 380 
PBupp. 945, levd. on oth. grda CA.. 516 F.2d 
902. 

N.C-Rflie V. Vulcan Materials Ca, 194 S.EJd 521, 
282 N.C 643, 67 ALR.3d 1. 
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93. Po—Contractor Industrim v. Zerr, 359 Aid 803, 
241 PaSuper. 91 

S.D.r-Wtara v. Kana 269 N.W.2d 395. 

94. La—CJ& eited In Jary v. Emmett App., 234 
8a2d S3a 531. writ ref. 236 Sold 501 256 La 
37A 

Sct^ of “mabm b se” contracti 

CaL—Vitek, Inc v. Alvarado Ice Palaca Ina, 110 
CaLRptr. 86, 34 CAJd 586. 

95. U.S.—May Dqx. Storea Ca v. First Hartford 
Corp., D.CC(mtu, 435 F.Supp. 849. 

N.Y.-Htyes v. Magnnvatler, Ino. 245 N.YB.2d 631 
41 Miacld 42a 

Or.—Hendrix v. McKca 575 Pld 134, 281 Or. 123. 

96. Ala-Ivey V. Dixon bv. Co, 219 Sold 639, 283 
Ala S9a 

Ben v Genera] An. Tranip. Corp., Qv., 290 
So.2d 18A 52 AlaApp. 123, writ quashed 290 
Sa2d 189, 292 Ala 708. 

m^-Penonal Fuisnce Co. v. Meredith, 350 N.R2d 781, 
39 IllApp.3d 695. 

La—Oak Ridge Bufldert ba v. Bryant App., 252 
So.2d 169, writ den. 253 Sa2d 384, 259 U 945. 
Watrer peradttad 1^ statute 

La—Whittington v. Soweia Tedinical Inidtute, App. 3 
Or.. 438 Sa2d 236, writ den. 443 Sold 591, 591 

97. MidL-DeviceTbding Ltd. v. Viking Corp., 307 
N.Wld 361 105 MkdiApp. 517. 

§ 193. -Agreements Involving 

Commission of Crime 

Md.-State v. StridJand, 400 A2d 451, 42 Md-App. 
357 

§ 194. -Agreemoits involving 

dvil wrong 

page 988 

17. US.—Gemge A Koteeo Anociatea Ina v. Fbl- 
ton Indnstriet Ino, CAN.Y., 438 F.2d 625- 
Ladunan v. Speny-Sna WeO Surveying Ca, CA. 
OkL, 457 F.2d 85a 

DL-Mid States Vending Service, Ina v. CAP., Ino, 
360 N.Eld 448,4 HLDea 511 45 IlLApp.3d 947. 

173. OkL—Board of Regents of Univoaity of Okla¬ 
homa v. Natiooal (^l^iate Adtledc Asa'n, 561 
Fid 499, 85 ALR.3d 953. 

§ 196. -Agreements to Defraud 

rndividuals 

18. N.Y.-People v. Pony, 324 N.YA2d 709, 67 
h&a2d391. 

Wia.-Shea v. Gnfo, 274 N.W.2d 67a 88 Wiald 538. 


CONTRACTS §198 

Page 992 

Partfcnlar agreements held braUd 

(7) UE-In re Levy, CCA.Pa, 127 Fid 62. 

Ely v. Donoha D.CN.Y., 45 RSupp. 27. 

La—Flood V FIddhy ft Guaranty Life Ina Ca, App-, 
394 Sold 1311, writ dea, Sup, 399 Sold 608. 

Ma-CrandaU v. Durham, 152 S.W.2d 104A 348 Ma 
24a certified 141 S.Wld 148. 

N.Y.-J. M. Deutach, Ina v. Robert Paper Go, 215 
N,Y.S.2d 939, 13 ADld 768, dtmg 17 GJ.S. 
Contracts § 274v app. and rearg. den. 218 N.Y^ld 
938, 14 AD.2d 531. 

Old.—Sigmon Ftmiture Mf^ Ca v. Mass^, 137 Pld 
793, 192 OkL 436. 

Wii-Rietbiotft v. Studda 54 N.W.2d 899, 262 Wia 5. 

Oaniaerdtl bribery 

NJ.—Jadyn, Ina v. Edison Broa Stwea Ina, 406 Aid 
47A 170 NJJuper. 334. 

§ 196. -Agreements to Defraud 

Public Generally 

page 989 

21. Fla—Purdy v. Covert App., 151 So.2d 891. 

I]l.-Frederick v. Frederick. 358 N.Eld 398, 3 IlLDea 
231. 44 lILAppL3d 578. 

§ 197. -Frauds on Sellers and 

Bidders at Auctions or Pri¬ 
vate Sales 

page 990 

30. Fla-Ridunood Co., Ina v. Rodc-A-Way, Ino, 
App., 404 Sa2d 121. 

Minn.—Short v. Sun New^opera ba, 300 N.Wld 
781. 

N.C.-M8rtm v. UnderiiilL 144 SJ.2d 872, 265 N.C. 
669. 

31. N.C-Martb v. UnderhlU. 144 S31d 872, 263 
N.C 669. 

§ 198. —Agreements of Agents, 
Trustees, and Others in Fi¬ 
duciary or Confidential Ca¬ 
pacity 

34. U.S.-Colyvu v. Red Hand Compositiens Co. 
D.CN.Y, 318 FAipp. 1376. 

DL—First Financial ba. Ca v. Purobtor Sea, Ino, 388 
N.Eld 17, 26 DLDea 393, 69 DLApp.3d 413. 

Icwa-Rowen v. Le Mars Mut ba Ca of Iowa 282 
N.W.2d 639, tpp. after remand 347 N.W.2d 630 
and 357 N.Wld 579. 

N.Y.-Radnay v. Sdior, 246 N.Y.Sld 492.41 Miaa2d 
789. 

RC-Houfug, Ina v. Weaver. 246 S.Eid 219, 37 
RCApp. 284, aim.. 231 S.Eld 437,296 N.C 581, 
app. after remand 280 S.E2d 191, 52 RCApp. 
662, review dea 285 SJBld 832. 304 N.C 39a 
rescinded 289 S.Bld 832, aiffi. 290 S.Eld 641 

Ohio-Sdioch v. Bloom, 212 N.Eld 428, 5 Ohio hfiaa 
155. 

Utah-Cox V. Betiy. 431 Pld 37S, 19 Utali2d 351 
page 991 

39A. UE-Reed V. RibOio, aCTemu, 273 E&pp. 
9S4v affiL. CA, 400 Fid 73a 

nL-b re Nelion’s Estata 270 N£ld 65, 132 DL 
AppldS44. 
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44A. Parent of mtaor child 

(4) Other agreementa 

NJ.—FUxgerald v. Newark Morning Ledger Co, 267 
Aid 337, 111 NJ.Supcr. 104. 

48. N.Y.-b re Voice's Batata 238 N.YE2d T26, 38 
Miscld 779, affiL 243 N.Y.Sld 3ia 19 ADld 
945. 
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Pvticnlar agreements beld illegal 
(2) Pa.—Oieny Press, Inc. v. Redevelopmeiii Au- 
thorit>' of Cit> of PhOadelphia, 312 A.2d 477, 11 Pa. 
Cmwlth. 47 

page 993 

49. Utah—Cos v. Boiy. 431 PJd S7S, 19 Utah2d 
351 

PaiUcalar agreements held TaUd 

(10) Tcx.-McConnick v. Hines, Qv-App., 498 
S.WJd 58, err. dism. 

§ 199. _ Agreements by Promote 
ers. Stockholders, and Offi¬ 
cers of Corporation 

53. D.C.—Wacoosin Ave. Associates, Inc. v. 2720 
Wiaconiia Ave. Ctwjp. Ais’n, Inc., App, 441 A 2d 
956, cert. den. 103 S.C:t 61 two case. 

Neb.—Beaver Lake Ass’n v. Beaver Lake Corn., 264 
N.W.2d 871, 200 Neb. 685. 

54 US.—Fohn v. Diversified Industries, Inc.. DC 
ni., 403 F.Supp. 413. 

ParticBlar agreements beld Ulegal 
(7) N.Y.-Saven v. Safta, 361 N.Y.SJd 250, 79 
MiseJd919. 

page 994 

55. UA-Sportienria Corp. v. Pittsburgh Athletic 
Co., Inc., D.CF1. 356 P.Supp. 538. 

Partiadar agreements held Illegal 

(11) U.l-Childs V. Ric Ofoup, Inc., D.C.Ga., 331 
RSupp. 1078, alfil 447 F.2d 1407. 

N.Y.-Petiti<m of Caplon, 246 N.Y.SA1913,20 A.D.2d 

301, aifd. 198 N.E2d 908, 14 N.Y.2d 679. 249 
N.Y&2d 877. 
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56. Tcs.— CJ& died In Burnett v. Word, Inc., Tex. 
Clvj\pp, 412 S.WJld 791 795. 

57. U.S.—Uaivenity Computing Co. v. Lykes- 
Youngstown Corp., CA-Oa, 504 F.2d 518, reL 
den. 305 F.2d 1304. 

Qa.—MSIton Fhnk Alien Publkations, Inc. v, Qeoigia 
Aas’n flf Fetndenffl RetaOen, 162 aE2d 724, 224 
Oa. 518, oeit den. 89 SCt. 636, 393 UA 1025. 21 
LBd.2d 369. reb. den. 89 RQ. 839,393 U-R 1112, 

21 LE42d 814, reh. den. 89 RCt. 1431 394 U.S. 
994,22 LEd.2d 771 

N.Y,-4>etithm ofCaplan, 246 N.YRJd 913,20 ADld 
301, illiL 198 KL2d 908, 14 N.Y.2d 679, 249 
N.YE2d 877. 

TBX.-4UA eitid hi Barnett v. Wort, Int, TetOv. 
App., 412 RWJd 791 795. 

pa0t996 

57.ia UR-Glicken v. BradfbnL D.CN.Y., 35 
FJLD. 144 

Qa^-^L^R gHied hi MiltOD Flank Allen PnUi^^ 
Inc, v..Oeoi|ia Aia’a of Petnrieum Retailers. 162 
RE2d 724, 73a 224 0*. 518, celt. den. 89 Ra 
634 393 U.R 1023. 21 LEd.2d 369, leh. den. 89 
RCt. 839,393 U.R 111121 LEdld 814 Rb. den. 

89 Ra 1431 3« UA 994 22 LEdJd 771 
N.Y.-Maliawk Ins. Ox v. Buiken Trust Co, 234 
N.Y.R2d 241 36 M»:.2d 1006. 

Tex.-CJA dtid la Burnett v. Wort, Ine, Civ.Appi. 
412 S.WJd 791 795. 

57J5. Tex.-CJjR cited b Boroett v. Wort, Inc, 
CivApp,412RW.2d 791793. 

57ja Oa.-CJjRdttdtabfi]tan Flank Allen Pubti- 
cadooi, be, v. Qeoign Aas’n of Petralenm Retail- 
eii. 162 RE2d 724 731 224 Gfc 318, cert den. 89 
Ra 634 393 U.R 1023, 21 LEiL2d 369. teh. 
den. 89 Ra 839, 393 UR 1111 21 LJEiLTd 814 
Mb. den. 89 Ra 1431 394 UR 994 22 LEd.2d 
■ 771 

55. UR^-Dndto V. Sniqiieliaiint Coqi^ CA.I1L, 461 
Fid 11, celt dee. 92 Ra 2494 2498, two cues. 
408 UR 923, 33 LEd.2d 334 
ComL-WeB v, Benth. 220 A.2d 434 154 Cbnn. 11 


Ga.—Whitlej' v. Whitleji Cwist Co.. 175 S.E 2d 124 
121 Ga App. 69b. 

Neb—Henderson v. Joplm. 217 N.W.2d 921 191 Neb. 
827.66 A.LR.3d 1130 

Tex.-CJR. died in Burnett v. Word. Inc, 412 S W.2d 
792,795 

Agreements held legal 

(8) Arii-Ooode v. Powers, 397 Pld 34 97 Artz. 
75 

(9) UR—Haberman v. Muichisoi. CA.NY, 468 
F.2d 1305—University Computing Co, v. Lykes- 
Youngstown Corp, CA.Ga., 304 FJd 514 reh. den. 
503 F.2d 1304. 

Ala.—Notional Union Life Ins. Co. v. Ingram, 134 
So.2d 664 275 AUl 311 

CaL-Tyier v. Norton, 110 CaLRptr. 307, 34 CA.3d 
flT. 

Ill.—Oaller v. Caller. 203 NE2d 577, 32 I11.2d 16. 
Ma-Streett v. LacledfrOiristy Co, 409 S W.2d 691. 
N.Y.—Petitkm ofCaplan, 246 N.Y.S2d 913,20 A.D.2d 
301, oITd 198 N.E2d 908, 14 N.Y.2d 679, 249 
N.Y.S.2d 877. 

j(Hge997 

60. Neh.-Henilerson v. Joplin, 217 N.W.2d 920. 191 
Neb. 827, 66 A.LE3d 1130. 

N.Y.-GIdiel v, Gluck, 281 N.E2d 171,30 N.Y.2d 93, 
330 N,Yi.2d 371. 

Owners of majority Interest, etc. 

N.Y.-In re Hinhon't wm. 221 N.YR2d 583, afld. 233 
N.Y.R2d 1014 17 AJ}.2d 962. mod. on oth grts. 
192 N E.2d 174,13 N.Y.2d 787.242 N.Y.R2d 218, 
am. on oth. grts. 193 N.E.2d 895, 13 N.Y.2d 924 
244 N.YR2d 71. 

61. Geaeral prindides of coatract law applied 
S.C.—Duncan v. Brookview House, be, 205 RE2d 

707, 262 RC 449. 
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63. m-Galler v. Oaller, 203 N.E2d 777, 32 DUd 
14 

N.Y.—In re Hitshon’s WU, 221 N.Y.R2d 583, afid. 233 
N.YR2d 1014 17 AJ3.2d 962. mod. on oth. gids. 
192 N E2d 174,13 N.yjd 787,242 N.Y.R2d 214 
am. on oth grds. 193 N.E2d 895, 13 N.YJd 924 
244 N.YR2d 71. 

N.C—CJR ehed ta Witon v. McCIenny, 136 RE2d 
569, 575, 262 N.C 121, tpp. after remand 152 
RE2d 529, 269 N.C 399. 

§ 200. -Agreements to Waive 

Fraud 

p^ 999 

71. RC-AIleo-Parker Oa v. Lollis, 185 SJE.2d 739, 
257 S.C 266. 

71R. Utnh-Lamb v, Bangart, 525 PJd 601 

§ 201. Agreements in Violation of 
Sta^tes 

page 1000 

72.50. Iow»—State ex rd. Tuner v, Roicot Inte^ 
ptanelaiy. Inc, 191 N.WJd 624. 

73, U.R—N.LEE v. Bretten POntiac Con., CA, 
406 F.2d 349. 

George Foreman Associates, Ltd. v. Foronan, 
D.CCal, 389 F&ipp, 1304 aCd, CA, 517 FJd 
354—CJFR. died b Niswonger v, American Avia¬ 
tion, be, D-CTenn, 411 ESomi. 769, 771. 
Aitt-CJR dbd ta Mt States BoE Nut t Sciew v. 

Best-Way, App, 568 P.2d 431451. 116 Ariz. 123. ■ 
Del—CJS. dted b Whittington v. Segal, Super, 193 
AJd 534 534 6 Storey 414. 

D.C—Kirst^ner v Klxvik, MuaApp, 186 A.2d 227. 
Fb^-Bond v. Koacot Intenrianetary, lac, App., 246 
So.2d 631,8]^ aft« renaod 276 Sa2d 198. 

Idaho—Mesanli v. Mmiarch Memory Gardena, Inc., 
397 PJd 34 88 Idaho 84 

nU^vaikiB v. Neff, Kohlbusch A BissdL Inc, 189 
NSJd 542, 40 nLApp^ 416—Tovar v. Paxton 


Communit)' Memorial Hospital 330 N.E2d 247, 
29 I1IApp.3d 214 

La.—Schiffman v. Service Trude Lines, be, App., 308 
So 2d 824 92 ALR 3d 1224 
Md.^S. dted b Patton v. Graves, 224 A2d 411, 
413, 244 Md. 528. 

Mo,-^boBie V Hickam, 397 RW.2d 596-CJR efr 
ed ta Greer v. Zurich Ins. Co, 441 RWJd 15,26- 
CJR dted ta Manchester Ins. A bdem. Co. v. 
Ring. App, 589 RW.2d 351 355. 

NJ-Naseef V. Cord, be., 216 A2d 413,90 NJRiper. 

135, affd. 225 A2d 343, 48 NJ. 317. 

N.Y.—Goodman v. Impenon Manor, 309 N.YR2d 287, 
62Mi$c2dS61,ai!(l 316NYS.2d 152,64Mite.2d 
813-Loit V. Patrick, 316 N.Y.R2d 771. 65 
Mi9c.2d 140-Silven v Safin. 361 N.Y.R2d 251 
79 MiseJd 919. 

N.C—Kessmg v. Natiiaal Mortg. Cotp., 180 &E2d 
823.278 N.C 523. 

Ohio—Elephant Lumber Co. v. Johnson, 202 N.E2d 
189,120 Ohio App. 266—Tanurfcm v. CTrildren of 
Israd, Inc., 206 N.E2d 412, 2 Ohio App.2d 61 
app. dism. and oeit dea 86 Ra 1380, 384 UR 
157,16 LEd.2d 433 

Or-Bronson v. Moonen, 528 PJd 82, 270 Or. 469. 
Pa.—Tykr v. JdGmon County-Dubofe Area Vocational 
Technical School 341 AJd 235, 20 PtCmwlth. 
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Appl624 
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AJd 849, 253 Md. 391 
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Dance Oub, 303 N.Y.S.2d 546, 60 Miac.2d 66a 
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344 NE.2d 831, 264 Ind. 356. 
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American Aviatnn, be, DCTenn., 411 FRipp, 
763, 767, affd, CA, 529 FJd 526. 

CJR dted In UR for Use and Benefit of 
MG.M. Const Ca v. Aetna Gas. A Sur. Ca, 
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7705. AriZr-RiidMv.lludat,436PJd49a7Ariz. 
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Cbtente widch Tktetca stnMnr 
IrHlnffft ate. 

WadL-Ritter v. SbatweB. 388 PJd 527, 63 Waih.2d 
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Haamy v. Vsndeilioer, 461 P2d 381.1 Wash. 
App, 257. 
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way Corp, 167 N.W.2d 32a 15 MictApp. 637. 
N.M.—Forest Currell Lumber Ca v. Thomas, 464 
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80. Oa.—McClelland v. Aloander, 161 S.E2d 397, 
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Pp—Goppennid Sted Co. v. Demag-Mannennann' 
BoUer, CAJl, 578 FJd 953. 

PnfUoi SI to ranedla 
(4) Otte matteii. 

US.—Stride V. James Talcott, Incn GA.OkL, 329 
F2d 1, cert den. 85 &a 44, 379 U.S. 822, 13 
LE<L2d 33, reh. dea 85 8.a 640.379 US 984.13 
LEdSd 577-Bndfoid v. New Yoric Hmei Co., 
CA.N.Y., 501 F2d 51. 

Utah-rLmnb v. Bangut 525 P.2d 602. 

Goitnuto kU TilU » agiiiito coot^^ 

TJ B Nitimil Equ^neel Raotal, tJniltmt v, Szukhcnt, 
N.Y, 84 ia 411,375 US 311,11 LEdSd 354. 

Fata KJawit Sob’O tt v, Iowa Southern Utilid^ 
Oa. nCJbwa 355 FSopp 376—Bankeri Trust 
Ga v. Worldwide TranqL Services. Inc., D.CArit, 
537 FSupp. 1101. 

In re Vdasoo, Bbtoy.Ky., 13 B.R. 871 

Md.r>Muyiaiid-Natioiial Ckpital Park and Planning 
rnaiBifsdnw y. Waaliin|toa Nat Arena, 386 A.2d 
1216^ 282 Md. 581 

SiflHil to idopt cownoiflfw rak 

Md^-Marytand-National Capital Park and Planning 
rnmmkAn y. Wsdiington Nat Arena. 386 A.2d 
1216, 282 Md. 588. 

99. US-Bank ofTMaon v. Adriaa D.Chfina, 245 
FSupp. 595, iffiL. CA., 351 F.2d 949. 


National Equipment Rental, Limited v. Reagin, 
C.A.NY. 338 F.2d 759. 

Pokhuismeesteren, S.A. v. S/S Goetbngen, D.C 
N Y, 225 F.Supp 888. 

Preclusion of removal of cause to federal court 
US—Hasek v. Certain Lloyd's Underwriters, D CMo., 
228 FSupp 754 
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64. U.S.-A. A E Plastik Pak Co. V. Monsanto Co.. 
CACal. 396 F.2d 710. 

Mass.-Madden v. Madden, 269 N.E2d 89, 359 Mass 
356, cert den. 92 S.Q. 95. 404 US 854, 30 
LEd2d94. 

N.C.—International Harvester Credit Corp v. Ricks, 
192 S.E2d 707. 16 N.CApp. 491. 

66. Particnlar condldtns held not invalid 

(3) Other conditions. 

U.S.—Laub V. Genway Corp, D.CNY., 60 FR.D. 
462. 

La.—Girard v. Atlantic Mut Ins. Co., App., 198 Sa2d 
444. 


66S. Waiver of rl^ to appeal in advance 
Ohio-Edwards v. CN. Inv Co, 272 N.E2d 652, 27 
Ohio Misc. 57. 

66.10. Question before conrt 
Md.—Maryland-National Capital Park and Flanmng 
Commission v Washington Nat Arena, 386 A.2d 
1216, 282 Md. 588. 

An agreement which precludes judi¬ 
cial review may not be void,*^** 

66.15, Review of penaloa board of trustees 
Cal.—Paric v Board of Trustees of Pension Trust Fund 
for Operating Engineers, 98 CaLRptr. 859, 21 
CA.3d 63a 

§ 229(2). -Contracts as to Ven¬ 

ue 

67. U.a-CJS dted in US for Use and Benefit of 
M.O.M. Const. Co. v. Aetna Cas. A Sur. Co., 
D.CCa]., 38 F.R.D. 418,420 
CaL—Becaid Const Co., Inc. v. Municipal Court of Los 
Angeles Judicial Dist, 122 CaLRptr. 823, 49 
CA.3d 7 ia 

Pt.—Central Contracting Co. v. C E Youngdahl A 
Co., 209 A.2d 810 418 Pa. 122. 

Fedenl courts 

(1) U.S-US for Use and Benefit of M.OSf. Const. 
Oa v. Aetna Cas. A Sur. Go.. D.CCal., 38 FRD. 418. 

(4) Other matters. 

U.S.-Divis V. Pro BasketbaU, Inc., D.CN.Y., 381 
FSupp. 1. 

In TexM 

(1) Tob—Jeter-Millar Co. v. Kasch Bras., Inc., Gv. 
App, 466 S.W.2d 598. 

(4) Applicable to defondast 

Tex.—Flddity Union life bis. Co. v. Evans, GvAni., 
468 S.W.2d 869, afld. 477 S.W.2d 535. 

(5) Change of venue. 

Tex.—McGinn v. Fidriity Unica Life Ins. Co., Qv. 
App., 474 S.WJd 320, err. ref. no rev. err. 

(1) Other matten. 

Tex^^ust Conunece Realty Investoia v. K-F Land 
Co., Gv.App, 617 S.WJd 806, err. ref. no rev. err. 

ptgel072 

683. U.S.-^dorse Electro Products Corp v. SS 
Orest Peaop D.CNJ., 437 FSupp. 474, 
Tex^-4dcGiIlou^ v. FIddity Unkm Life bu. Go.. Gv. 

App, 470 S.W.2d 209, err. ref. no rev. err. 

69. U.S.—US for Use of Ray Gaios, Inc. V. Essential 
Const Ca, D.C.Md., 261 FSupp 715—Hawaii 
Credit Card Corp v. Continental Credit Card 
Corp, D.CJlawaii, 290 FSipp 848. 

Fbu-Zuridi Ins. Ca v. AHen, App3DiiL, 436 Sa2d 
1094, review den. 446 So.2d KXL 
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Ga.—C JS cited in Fidelity A Deposit Ca of Md. v. 
Gainesville Iron Works, Inc., 189 S.L2d 130 131. 
125 GaApp 829—Cartridge Raital Netwosk v. 
Video Entertainment, Inc., 209 S.E2d 132, 132 
GaApp. 748. 

Or-Rose v. Etling, 467 P.2d 633, 233 Or. 393. 

Pa.—BenefidBl Standard Life Ins. Ca v. Pennsylvania 
Plan, Inc., 27 D. A C.2d 554 
Tex.—McCullough v. Fidelity Union Life Ins. Coh Gv. 
App., 470 S.W.2d 209, err. ref. no rev, err 
Since the publicatioB of the boimd volane the caae^ 
Dccwiler v Lowden, 269 N.W. 367, 198 Miiin. 183 has 
been overruled to extent inconsistent the court holding 
that when patties to contract agree that actiois arisini 
from that contract will be brought in particular fonim, 
that agreement should be given effect unless it is shown 
by party seekmg to avoid agreement that to do so would 
be unfeir or unreasonable. 

Minn.—Hauenstem A Bermenter, Ina v. Met-Pab In¬ 
dustries. Inc., 320 N.W.2d 886, 

Ma—State ex rd. Gooseneck Trailer Mfg. Co., Ina v. 

Barker, App., 619S.W2d 928. 

In Texu 

(1) Tex.-iIeter-MiIlar Ca v Kasdi Bros, Ina, Gv. 
App. 466 S.W.2d 598. 
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70. U.S.—Brown v. Oingiss Intern., Ina, D.CWis., 
360 FSupp 1041 

CxL—Smith, Valentino A Smith, Inc. v. Superior Court 
irf Los Angeles County, 131 CaLRptr. 374, SSI 
P.2d 1206, 17 C3d 491. 

703. U.S.-Muoio v. Italian Liiw, D.GPa., 228 
Fiupp 290. 

N.Y.—Arsenis v. Atlantic Tankers Limited, 240 N.Y. 
S.2d 69,39 Misa2d 124—Lynzee Transp. Co, Inc. 
V. Board of Ed of Gty of New York, 423 N.Y.S2d 
572. IQ2 Misc.2d 497. 

70.10. U3—M/S Bremen v. Zapata Off-awre Ca, 
Fla.. 92 S.CL 1907, 407 U3. 1, 32 LEd.2d 513, 
mtnd. conf. to 464 PJd 1395. 

Brillis V. Chandiis (U3A) Ino, D.CN.Y., 215 
FSupp 320—Hernanda v. KoninUijke Neder- 
landache Stooanboot Maatachappij N.V., D.CN.Y., 
232 FSupp 632-<7eiger v. Kalani, D.CMieh.. 
270 F3upp 761-8patz v. Nasconp D.CPa., 364 
Fiupp 967, order supplemented 368 F3u{^ 331 
CaL—Smith, Valentino A Smith, Inc. v. Supeito Oomt 
of Los Angeles County, 131 CaLRptr. 374. SSI 
P.2d 1206, 17 C3d 491. 

Ky.—Prudential Resources Corp v. Plunkett, App, 583 
S.W.2d97. 

NJ.—Air Economy Corp v. Aero-Flow Dymunka, 
Ina, 300 A2d 856, 122 NJ3aper. 456. 
N.Y.-Esport Ins. Ga v. Mitsui S3. Ca, 274 N.Y33d 
977, 26 A.D3d 436-Hodom v. Steams. 301 N.Y. 
S2d 146, 32 AJ3.2d 234, app. dton. 255 N33d 
564, 25 N.Y.2d 722, 307 N.Y32d 225. 

Conitniction to npbold coatract 
U3.—Hasek v. Certain Lloyd’s Underwriters, D.CMa, 
228 F3upp 754. 

Forum non convafem 

Pa.—Central Contneting Ca v, C E Youngdahl A 
Ca, 209 JL2d 8ia 418 Pa. 121 
Contradnal provUon held void under ili t ate 
UE-Induisa Corp. v. S3. Ranborg, CAJf.Y., 377 
F.2d 20a ovemiling WiUam H. Muller A Ca v. 
Swedish American Line Ltd., 224 F3d 806. 

Fomm Niedlon dune primn fede vilid 

U.E-3t(^A-PIat Coip v. Electra Start of Midugan, 
Ina, D.CPa., 507 F3app 647. 

Provlilon does not out oonrt of joiMfetkm 

Alaika-Ab^ v. Ttod. 624 P3d 287. 

70.15. U3.—Euzrino v. London A Edinbui;^ bu. 
Co., D.CDL, 228 F3app 431—Heraandex v. 
KonioUijke Nederiandidw Stoomboot Maatschap- 
pi) N.V., D.CN.Y., 252 FSupp 65t-Dtvii v. 
Pro Basketball. Ina, D.CN.Y.. 381 FSupp I. 
Ariz.—Sodete Jean Niodas Et Fils v. Mouiieux, 597 
P.2d 541. 123 AriJL 59. 
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Cal.—Smitfa, Valentino A Smith, Inc v Supenor Court 
of Los Angeles County, 131 Cal.Rp^ 374, 351 
P.2d 1206, 17 C3d 491. 

Ky.—Pnulentuil Resources Carp, v Plunkett. App., 583 
S.W.2d 97. 

Or.~F)mick v. Abraham, 633 P.2d 1063. 34 Or App. 
631 

h.—Ceetnl Contracting Co. v. C. E Youngdahl & 
Ca, 209 A.2(l 8ia 418 Pa. 122. 

S.C—St John’s Episcopal Mission Center v. South 
Gudina Dept of Social Services, 280 S.E2d 207. 
276 S.C 507. 

Wash.-Eium v. Vantage Press, Inc, 563 P.2d 1314,17 
WashApp. 477. 

Not eofiorcable if unreutniable 
DL-Hoes or America, Inc. v. Hoes, DCIIL, 493 
Piupp. 1205. 

Or.-Reeves v. Chem. Indus. Co.. 495 P 2d 729. 262 Or. 
95. 

FlMlwi detormliiatiTC of imreasoMblenesa, etc. 

C2) Other bctois. 

UE—Central Contracting Co. v. Maryland Cas. Co., 
CJLPa.. 367 F.2d 341-Tai Kien Industty Co.. 
Ltd. V. M/V Hamburg, CA.Guam, 528 P.2d 835 
Matthiesien v. NatMnal Trailer Convoy, Inc., 
O.CJkllim., 294 F.Supp. 1132—Brown v. Gingias 
Imen., In&, D.CWis., 360 P.Supp. 1042. 
Dd.-Elia Carp. v. Paul N. Howard Co. Super., 391 
AJd214. 

MhuL—Hauenstem ft Bermeister, Inc. v. Met-Fab In- 
dostriei. Inc. 320 N.W.2d 886. 

Prorliioiii hcU aot nnrMsoosMc 

(3) Other provirions. 

UJ.—Central Contracting Ca v. Maryland Cas. Ca, 
DXIFb.. 242 F.SIIPP. 858, aftL, CA., 367 F.2d 
341. 

Brown v. Oingiss Intern., Inc. D-CWis., 360 
F.Saiip. 1042-8puz v. Nasconc, D.CPa., 364 
967, Older suptdemented 368 F.S«pp. 352 
-Oaslrn V. aninm Handel GmbH, D.CN.Y., 390 
F.Sopi>. 361—PtiIl<Sght Contact Lens Corp. v. Soft 
Leaet be. D.CN.Y. 466 F.Siipp. 71-Stop-A- 
Flat V. Electm Start oT hfichigan, Inc. D.C 
Ph. 507 PJSnpp. 647. 

PtoTlto hdd auwtOBible aider droimi^^ 

M 

Odier matters. 

UB^Mnoio v. Itafian Line D.CFi. 228 ESupp. 290 
—MattMeam v. Nadonal Trailer Convoy, Inc, 
aCMbm. 294 F.Supp. 1132-McDoiiiiell Doug¬ 
in Corp. v. Uandc RepqUk of Inn, D.CMa, 591 
293. aM 758 FJd 341, eeit den. 106 
8;a 347, 88 LEdJd 294. 

Goppemeld Sted Ca v. Damag-Mumesmann- 
Boehler, DC.Pa. 54 FJLD. 539, reconsideration 
den. 347 F.Siipp. S3, motku dec 354 F.$upp. 571. 
La'-Cdnvan v. BUil ft Co. App., 181 So.2d 809. 
EffcetofM 

UE-Seherk V. AlbertoCiilver Co, OL. 94 ECt 2449, 
417 UE 506. 41 UBdJd 27a rdt dea 95 ECt 
157,419 U.E 885, 42 l.Ed.Td 129. 

Imlid if find, ndw inflnaoce, tmnreeatiig 
bmitaiig power 

UJ^^AAnaa v. Natkmal Eqiupment Rental, Ltd. 
CJLW.Va. 643 FJd 987. 

pB8el074 

TOJOt Vinter, Inc v.iCflntraa Co, D.C 

GaL, 336 FJSupp 121—Daft Proctor Imports, Inc 
V. Snmitoino Corp^ of America, D.CMa, 486 
FBapp. IIS. 

ABnd T. Connmeis Credit Corp. D.CN.Y., 54 
FJLD. 252, remd. CA. 476 FJd 951-Upibew v. 
Equitable Life Amur. Soa of UE. D.CAik. 83 
FJLD.67i 

CkL>4mitli, Valentino ft Smitli. Inc v. Superior Court 
of Los Angelei Conaty. 131 CiLXptr. 374, SSI 
PJd 1206,17 C3d 481. 

IXC-Finbat v. Vantage Prem, be. CA. 464 F.2d 
l35,S0UAAg|>.DCL 326. 


Fla.—HuJImark Industries, Inc. v Scaiborough Chemi¬ 
cals Inc, App. 4 Dist.. 409 So 2d 216. 

Kan.—National Equipment Rental Ltd. v. Taylor, 587 
P2d 870, 225 Kan 58. 

S.O.-Green v. Clintc Masters. Inc., 272 NW.2d 813. 

71 US.—Banken Trust Ca t Worldwide Transp 

Services. Inc. D.C Aik. 537 RSuppi 1101 

72. U.S.—M/S Bremen v, Zapata Off-Shore Co, Fla, 
92 Ea 1907. 407 US I. 32 LEd.2d 513, mand. 
conf. to 464 F.2d 1395. 

Republic latem. Corp. v Amco Engineers, Inc, 
C.A.Cal., 516 F2d 161 

Ruggieri v. Genera] Weil Service, Inc, D.C. 
Cola, 535 F.Supp. 525. 

Ala.—Hester v. Clinic Masters, Inc., QvApp., 371 
So.2d 915, wnt den.. Sup., 371 So 2d 917. 

Del.—Elia Corp v. Paul N. Howard Ca, Super., 391 
A 2d 214. 

N.Y.-Riven v Ben Const. Corp.. 278 N.Y.S.2d 478, 
53 Misc.2d 299, mod. on oth. grds. 289 N.Y.S.2d 
866, 29 ADJd lOIS-Harvey v. Colonial Home 
Imp. Co, 291 N.YA3d 755, 57 Misc.2d 196. 

Federal or state court 

UE—Eumw V. London ft Edinburgh Ins. Co, D.C 
HI., 228 F.Supp. 431—Spitz v. Nascone, D.CPa., 
368 F.Supp. 351 

Under Rule of Civfl Procedure 

NY.—Frontier Ezeavating, Inc. v. St Paul Fire ft 
Marine Ins. Ca, 269 N.Y.E2d 781 50 Misc.2d 
231 

715. Del—Elia Corp. v. Paul N. Howard Co., Su¬ 
per.. 391 AJd214. 

73. U.E—Credit Alliuice Corp. v. David 0. Crump 
Sand A Fill Ca, D.C.N.Y, 470 Fiupp. 489. 

75. Minit—Hauenstdn ft Bermeister, Inc v. Met-Fab 
bdustnes, be, 320 N.W.2d 886, omruling to 
extent inconsistent Detwiler V. Lowden, 269 N.W. 
367, 198 Minn. 185. 
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71JS. CaL—Smitb, Valentino ft Smith, Inc V. Superi¬ 
or Court of Los Angeies County, 131 CalJlptr 
374, 551 P 2d 1206, 17 C3d491. 

OfcL—CoBiiis Radio Ca of Dallas, Tex. v. Bell, App., 
623 PJd 1039. 

§ 229(3). -Limitation of Time to 

Sue 

81. Sobyitatste 

U.E—Faimen Elevator Mut Ins. Co. v. Jonki Mill ft 
Elevator Ca, DCOIcL. 259 F.Supp. 755, afld.. 
CA, 404 FJd 143. 

Dd.—Shaw v. Aetna Lib Ins. Ca, Super., 395 A.2d 
384. 

Suit <« chedc 

Ga.-Gny v. Natkma! Buik ft Trust Ca. 270 EE2d 
H 154 Ga.App. 759. 

81 UE—Standud Alliance Industries, Inc v. Blade 
Gawaon Ca, CAGib, SS7 F.2d 813, cert. den. 
99 ECt 3032, 441 UE 923, 60 LEd2d 396- 
AMOOO Canada Fetrdeom Co, Ltd. v. Lakehead 
Pipe Line Ca, Inc, CAMhuL, 618 T2i 504. 

Davis V. Statt Fann Fire and Gas. Ca, D.C 
Nev, 545 FEupp. 370. 

Dd.—Ehaw v. Aetna Life Ins. Co., Super., 395 A2d 
384. 

hOeh.—Gundot Excavating, Ca, Inc v. St Paul Fire 
and Marine Ins. Ca, 301 N.W.2d 275, 410 Mich. 
118. 

NAL—Diebdd Cootiaot Servioei, be v. Morgan Drive 
Away, Inc, App, 617 ?2i 133a 95 N.M. 9. 

N.Y^urlbut V. Omitiatio. 405 N.YE2d 871, 63 
ADJd 1116-Snyder v. Oallagher Truck Center, 
Inc, 453 N.YE2d 82E 89 AJJEd 705. 

Ohio-Oolvin v. Globe American CiA Co, 432 N.E2d 
167, 69 Obk) SL2d 293,’23 O.OJd 281. 

Pa.—General State Antfaoiity v. Sutter Corp, 403 AEd 
1023.44Pa.Gmwlth. 156. 


§ 229(4). -Stipulations as to No¬ 

tice or Demand 
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83. OkL-McDonald v Amtd, Inc, 633 P.2d 743. 

83.10. U S.—Coinprdiensive Metdundismg Catalogs, 
Inc V. Madison Sales Corp., C.AI11., 521 F.2d 
1210 . 

The purpose of a notice provision in 
a contract is to alert the other party of 
a grievance.” 

83.15. U.S.—E C Ernst, Inc v. (jeneral Motors 
Corp., CA.Ga., 482 F.2d 1047, app. after remand 
537 F.2d 105. 

§ 229(5). -Provisions Relating 

to Evidence 

85. Nev.-Addson v. Wilson ft Ca, 398 PAd 106,81 
Nev. IS. 

NJ—Garden State Plan Corp. v. S.E Kre^ Co, 189 
A.2d 448, 78 NJ.Super. 485. 

Method of estunstbg damage 

Ma—State ex rd. State Farm Mut Auto. Ins. Ca v 
Craig, App., 364 EW.2d 343, 95 ALJL2d 1321. 
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89. CaL—CJE died b Fidelity ft Deposit Ca of 
Md. V. Whitson, 10 CiLRptr. 6, la 187 CA2d 
751. 

§ 230. -Reference to Arbitra¬ 

tion 

page 1078 

99. UE-Sigal V. Three K’s, Limited. CAVligin Is¬ 
lands, 456 F.2d 1241 

McDonou^ Const Ca of Fla. v. Haitner, D.C 
N.C, 232 FJiapp. 887. 

Ala.—Wdb V. Mobile County Bd. of Realtoia, be, 387 
Sa2d 14a 

Dd.—Pullman, be v. Phoenix Sted Corp, Super, 304 
A2d 334. 

Fla.—Mike Bradford ft Ca v. Golf States Sted Ca, 
App., 184 Sa2d 911—Frank J. Rnoney v. Charles 
W. Ackerman of Fla, Inc, App, 219 Sa2d lia 
cert dism., Sup., 230 Sa2d 13—Sheanon, Hmmnill 
ft Ca V. Vouia, App, 247 Sa2d 733. 

Oa.-Siu8er ft Ca v. Griffin, 210 EE2d 34, 133 Oa. 
App. 83. 

m—Goble V. Centrd Sec Mut Ini. Ca, 260 N.E2d 
86a 126 ULApp.2d 29E 56 AJJL3d 809. 

La.—Macaluso v. Watson, App,'171 Sa2d 755, qip. 
after remand 188 Sa2d 178, application den. Sup, 
190 Sa2d 9ia 249 La. 743. 

Md.—Bd Pre Medical Center, Inc v. Frederick Con¬ 
tractors, Inc, 320 AM 538, 21 MdApp, 307, 
remded, 334 A.2d 526, 274 Md. 7. 

Mont—Palmer Sted Structuei v. Weitech, be, 384 
?M 152. 178 Mont 347. 

Neb.-Rpisiier v. Jones. 169 N.W.2d 606. 184 Ndx 602. 

N.M.—State a id: Duke City Lumber Ca v. Wood, 
466 P.2d 562, 81 N.M. 285. 

EL—Donabue v. Aseodated Iiukni. Corp, 227 A.2d 
187,101 EL 741-CiIote Rigging Coip. v. Sterfing 
Enghieeiiiig Const Ca. 259 A2d 123, 106 EL 
290. 

Tex.—Huntbigton Corp. v. bwood Const Ca, Civ. 
App., 348 EW.2d 442, err. ref no rev. err, app. 
after remand 400 EW.2d 372, app. after remand 
472 EWAd 804, err. ref. no rev. err.—REA Exp. v, 
MinoDri Pac R. Co, OvApp, 447 EWJd 721, 
err. ref no rev, ai. 

Utab-rBarnhart v, CM Service En^ Ins. Oa, 398 
?M 873, 16 UtafaM 223. 

Intereitod pfurty « nMtntnr 
(1) Coiin.^-Ems V. Emhart Mi^. Co, 191 A2d 546, 

150 Conn. 501. 
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CoBstnictiflii contract 

(4) Other matten. 

Gt.—Wright V. Cedi A. Muon Const. Ca, App., 15S 
S.E2d 72S, IIS Ga.App. 729. 

(6) Other matters. 

Coto.—Wiles V. State Farm Mut Auta Ins. Co., S59 
P.2d 233. 38 ColoApp. 3«a 

Ind-Indiana Ins. Co. v. Noble, 265 N.EA1 419, 148 
IndApp. 297. 

Ky.-Puckett v. Liberty Mut Inc. Co, 477 S.W Jd 811. 

La.—Alexander v. Geoetal Acc. Fire ft Life Assur. 
Corp., Ltd, App., 268 Sa2d 283. 

ExceptkMH 

nWohuon V. Schuberth, 189 N.L2d 768, 40 DL 
App.2d46?. 

SecnritiM and Ezdttnige Act 

(2) Other itatementi 

U.S.—Smoky Greenhaw Cotton Co, Inc. v. Merrill 
Lynch, neree, Fenner ft Snuth. Inc., CATex., 720 
F.2dl446. 

Shspln V. Jaslow, D.CN.Y, 320 F&ipp. 398- 
Starkman v. Senuui, D.C.N.y., 377 Fiupp. 518. 

Fa.—Monn v. Paine, Wdiber, Jackson and Curtis, 220 
A.2d 624, 422 Pi. 66. 

FrofUoa rerlmUe and modillable by court 

N.C-CnitchlQr v. Ciutchidy, 293 SJE.2d 793, 306 
N.C 318. 

page 1080 

1. Mont—Faiuer Steel Structures v. Westeeh, Inc., 
S84PJdl32. 178 Mont 347. 

1 DeL-Ndionv.AlIttitelnt Co, Super, 298 A.2d 
337. 

15. UA-UAbrUMofDeLayftDanieis,Iiic. V. 
American Emp. Ins. Co. of Mass, D.C.S.C, 290 
F.Sitpp. 139. 

La.-^ilin v. Ormet Carp, App, 371 So.2d 1209, writ 
den. Sop, 373 SoJd 309. 

Mich.-Stndel v. Granger Bros.. Inc, 144 N.W.2d 609, 
4 MklLAppi 230. 

Fa.—Central Contracting Co. v. C E Yoongdahl ft 
Co, 209 AJd 810,418 Fa. 121 

110. Alaska—Arctic Contrecton, Inc. v. State, 364 
P.2d 30k app after remand 573 Pld 1383. 

Del—Pettinaro Const Co, Inc. v. Harry C Partridge, 
Jr, ft Sons, liK, Ch., 408 Aid 957. 

Fla.—KClla v. Robert W. Gottftied, Inc, App., 272 
Sold 837. 

Ind.—Pathman Const Co. v. Knox Comity Hospital 
A«*n, 326 N.E2d 844, 164 IixLApp. 121. 

Blo^Ewing V. Pugh, App., 420 S.Wld 14. 

N.Y.-Hiiich V. Hiiich, 333 N.E2d 371, 37 N.Y.2d 
311 372 N.Y.Sld 71. 

NJl-Nordenstrem v. Swedbeig, 143 N.WJd 848. 

Fa.—Borough dAfflbridge Water Authority v. Cotum- 
hia, 328 AJd 498, 438 Fa. 346. 

Waslt-Toiiiiia v. Northwest Airlines, Inc, 316 PJd 
1028, 83 WubJd 137. 

3. UE—US. br Use and Benefit of Cipoltno Sons, 
Inc. V. Bectrank ft Miiaile Fadlitiea, Inc, CA. 
N.Y, 364 F.2d 70S, oert dam. 87 S.Q. 239, 385 
UE 924, 17 LE(L2d 14S-Watnn Broa Ca v. 
Cardi Carpi, CAMau, 471 F.2d 1304. 

Del—Punniaii, Inc. v. Phoenix Sled Goip., Soper, 304 
AJd 334. 

Fla^-Croger v. AOstale Ins. Co, App, 162 Sa2d 69a 

DL—Interstate Bokerka Cbrp. v. Bakery, Oeacker, Pk 
and Yeast Wagon Drivers Union, Local 734, In- 
tera Broth, of Teamsten, 201 NE.2d43131 ni.2d 
317, tnoaf. to 208 N.E2d 397.38 ItLAppTd 483- 
Ramoau v. Kerelts, 243 N.E2d 711, 102 OL 
Ap|]i2d262. 

MidL—Stagiay v. Detroit Auta later-insurance Ex¬ 
change, 136 N.W;2d 31,1 MkkApp. 321. 

Waab^Keith Adami ft Asaodatei, Ina v. Edwards, 
477 PEI 36, 3 WashEpp. 623. 

Uider ftdoKl bnr 

(I) UE—National EE Paaenger C^ v. Mnsowi 

Pac. E Ca. CA.Ma, 301 P.2d 423. 


Robinson v. Bacbe ft Co, D.C.N.Y, 227 
F.Sitpp. 436. 

(4) Other matters. 

U.S—Oregon-Pacific Fmest Products Corp. v Welsh 
Pand Ca, D.C.(^, 248 F.Suppi 903-^maza v. 
Cooperative Ass’ri, D-CPuerto Rbm, 297 F.Supp. 
343. 

Ga.—CCC Builden, Inc. v. City Coundl of Augusta, 
229 S.E2d 349, 237 Ga. 589. 

EC—Episcopal Housing Corp. v Federal Ins. Co, 239 
S.E2d 647, 269 S.C 631 
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3E U.S.—Lawson Fabrics, Inc. v. Akzona, Inc, D.C 
N.Y, 333 F.Sup|>. 1146, aifd, CA, 486 F.2d 
1394. 

4. IlL-Johnson v. Schuberth, Appi, 189 N.E2d 768, 
40IDEpp.2d467 

N.Y.-Siegd V. Ribak, 249 N.Y.E2d 903, 43 MlBc.2d 7. 
Pa.—Moran v. Paine, Webber, Jackson and Curtis, 220 
AEl 624, 422 Pa. 66. 

Conflnemoit within legal Units 
Ga.—West Pomt-Pei^erdl, Ina v. MuItiLine Indus¬ 
tries, Inc, 201 EE2d 452, 231 Ga. 329. 

Dispute OTer tees 

N.J.—Daly v. Komline-Sandenon Engineering Corp., 
191 A.2d 37,40 NJ. 175. 

Insuraiice 

(3) Appraisal Provision held not to violate statuta 
Mont—School Diat No. 1 of Silver Bow County v. 
Globe ft Republic Ins. Ca of America, 404 P.2d 
889, 146 Mont. 208, 14 A.LE3d 666. 

5. UE.—Litton RCS, Inc. v. Pennsylvania Turnpike 

Commission O.CPa., 376 F.Supp. 579, affd, CA., 
311 F.2d 1394. 

Fla.—Mike Bradford ft Co. v Gulf States Sted Ca, 
App, 18^1 Sa2d 911. 

Ga.—West Point-Pepperell, Inc. v. MuItiLine Indus¬ 
tries, Inc, 201 S.E.2d 432, 231 Ga. 329. 

111.—Andeen v. County Mut. Ins. Co, 217 N.E2d 814, 
70 nLApp.2d 357, cert. den. 87 S.Q. 773,385 UE. 
1036, 17 LEd.2d 682, reh. den. 87 Ea 933, 386 
U.E 939, 17 LEd.2d 812. 

Mass.—Kelleher v. Ceisosma 320 N.E2d 84a 2 Mass. 
App. 904. 

NJ.-Hudik-Ross, Ina v. 1330 Palisade Ava Corp., 
329 A.2d 7a 131 NESuper. 139. 

S^Mundon agreement 

N.Y.-Stotch V. Stordi, 329 N.YE2d 474, 38 A.D.2d 
904. 

Aridtntltn not made condition lurecedent 
Ga.-Easser ft Ca v. Griffin, 210 S.E.2d 34, 133 Oa. 
App. 83 
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d. Cola—Sandder v. Reynolds Securities, Inc, 618 
PEd 69a 44 ColoEj^ 343. 

AiUtradon agreement voidable 

Ma—Ewing V. Pugh, Aiqx, 420 EW.2d 14. 

7. Gonstniction contract 

(3) Other matten. 

Maas.—Hoors, Ina v. B. G. Dank of New England, 
Inc, 387 N.E2d lldA 7 Mass.App. 356, afliL 401 
N.E2d 839, 380 Mass. 91. 

§ 231. -Limiting Right to Prose¬ 

cute or Defend Civil Action 
or Proceeding 
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10. Tex.—Buhler v. Mclntire, Ciy.App., 365 S.WEd 
237, err. rd. no rev. err. 

Coonterdaima 

UE—Loader Leering Ctup. v Keanu, D.CPa., 83 
F.ED. 201 

N.Y.—Loins de Roll Iron Works, Limited v. Wdib ft 
Knapp, Ina, 232 N.Y.E2d HI, 36 Misa2d 216. 


CONTRACTS §233 

Pag* 1088 
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R Not per se invalid 

Or.-W. J. Seufeit Land Ca v. Oreenfidd, 496 PEd 
197, 262 Or. 83. 

14. U.E—Massillon-Clevdand-Akrai Sign Ca v. 
Golden State Advertising, CACaL, 444 F.2d 423, 
cert, dea 92 Ea lOa 404 U.E 873, 30 LEd.2d 
117, reh. den. 92 ECt. 308, 404 UE 961, 30 
LEd.2d 280. 
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17. Alaska—Fireman's Fund Ins. Ca v. Sand Lake 
Lounge, Inc, 314 FEd 223. 

Ariz.-Rcs8 V. Ross, 393 P.2d 933, 96 Ariz. 249 
Utah-Hirtler v. Hirtkr, 366 P.2d 1231. 

20. U.S.—U.S. V. American Gas Screw Franz Joseph, 
D.CAIaska, 210 FEupp. 381. 

Cal.-EngeliQan v. Bookasta, 71 CaLRptr. 12a 264 
C.A.2d 913. 
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2L5. U.E—International Business Machines Corp. v. 
Catamore Enterprises, Ina, CAEI, S48 F.2d 
106E cert den. 97 Ea. 2687, 431 U.E 96a S3 
L.Ed.2d 278. 

Pa.—General State Authority v. Kline, 370 AEd 402, 
29 Pa.Cmwlth. 232. 

25.10. Del—Shaw v. Aetna Life Ins. Ca, Super, 393 
AEd 384 

§ 232. Other Contracts 

page 1M7 

35. ni.—Schloaser v. Petheibridge, lindgren ft Zk- 
kert, Chaitered. 422 N.BEd 983, 32 ULDea 774 
97 ULAppJd 297. 

Kaa-State v. Gunzehnaa 434 FEd 343,200 Kaa II 

A contract wherein a parly agrees to 
pay damages in return for the other 
pai^s promise not to prosecute the 
matter in the criminal courts is unen- 
forceable."'^* 

35.15. Validity of contract not to prosecute tee supra 
§ 228. 

Reaaou for nde 

Ind-Hyinan v. Davies, App. 3 Dist., 433 N.EEd 33E 

36. Agremeut to traasfer files from one attor¬ 
ney to another vrithont client consent 

ni.-Cotti V. Fleisher, 417 N.E2d 764 49 lEDec. 74 
93 IIUpp.3d 317. 
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4L Tex.-NewspBpei8,Iiic.v. Lova 380EWEdS8I 

§ 283. Restraint or Derogation of 
Marriage in General 

Library References 
Modem Legal Forms Gh. 36, 
Guaranties; Ch. 38, Husband 
and Wife. 

42. aa.-Daniel v. Dankl, 132 SE2d 873, 222 Ga. 
861. 

Ind.-TonillnKm v. TomUnaon, 332 N.E2d 783, 170 
Indj\ppi 331. 

Tex.—CJE dted In Southwestern Bdl TdL Ca v. 
Gnvitt. Civ.App, 331 EWEd 421,427. en. ref. no 
rev. err. 

Particnlar agreanatt held void 

(4) Other agreements. 

Oa.-Reyiiolds v. Reynolds, 230 EEEd 841 238 Gi. 
.29. 

Ill.-Hewltt V. Hcwin, 394 NE.2d 1204 31 DLDea 
827,77 niEd 49,3 A.LR.4th 1. 
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§233 CONTRACTS 
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Contnct to dlssolTe marriage 

N.Y.-Oulto V. Gullo, 361 N.Y.S.2d 769, 46 A.D.2d 
991. 
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43. Coim.-CJ£. dM ia Kurys V. Kuo-s, 209 A.2d 
526. 528, 25 ComiSup. 495. 

Ohio-Slupin v. Union Nat Bank, 315 N.E2d 825, 39 
Ohio Misc. 28. 

45. Oa.~Holtler v. Holder. 174 S.E2d 408, 226 Ga. 
254. 
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51 ArlL-LvU V. Ladd. 580 S.W.2d 696, 265 Ark. 
725. 

Neb.-Tliylor v. Frost. 276 N.W 2d 656, 202 Neb. 652. 

NJ.-Koch V. Koch, 232 A.2d 157, 95 NJ Super 546 

N.Y.-Matter of Wilsoii. 411 N.Y.S.2d 685, 66 A.D 2d 
893, aiBL 405 N.E2d 22a 50 N.Y.2d 59, 427 
N.Y.SA1 977. 

Tayto V. Delaney, 233 N.Y.S 2d lOa 36 Miat 2d 
747. 

N.C-Mmthews v. Manhews, 162 S.E2d 697, 2 N.C 
App. 143. 

S.C—Towla V. Towles, 182 SE2d 53. 256 S.C. 307. 

52.10. Or.-«dling v. Railing, 474 PJd 327, 256 Or. 
448. 

S2J0. N.C.—Fuchs V. Fuchs, 133 SE2d 487, 260 
N.C. 635-Hiiikle v Hinkle, 146 EE2d 73, 266 
N.C 189. 
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52J5. UJ.—Orana v. bbranduen Co., D.C.N.Y, 
204 FSapp. 777, afftl.. CA, 313 F.2d 241. 

52,35. NJ^Eqiiitable Life Aasur. Soc. of U.E v. 
Huster, 183 A.2d 473, 75 NJ.Super. 491 

52,40. U.E-ORma v. bbrndtsen Go.. D.CN.Y., 
204 P.Sapp., 777, aiU., CA., 313 F.2d 241. 

Aifc^-Ladd V. Udd, 580 EW.2d 696^ 265 Ark. 725 

Oa.-'<}iiarlei v. Qnarles, 229 S.E2d 452, 237 Ga. 703. 

HL-Rhodes v. Rhodes, 225 N.E2d 802, 82 nLApp.2d 
435. 

Ky.-Claik v. diit, 425 S.W.2d 745. 

N.Y.-Rolinin v. Kotain, 410 N.Y.E2d 447,65 AJ).2d 
928. 

S.C-Towles V. Towles, 182 S.E2d 53, 256 SC 307. 

Riglit tf aetkm reserved 

N.Y.-Laehs v. lades, 217 N.YE2d 655, 30 Misc.2d 
398, affil. 227 N.Y52d 895, 16 A.D.2d 646, af&L 
189 N.E2d 487, 12 N.Y.2d 268, 238 N.Y&2d 949. 

pavlOOS 

5235. N.Y.-Spector v. Specter, 267 N.Y.E2d 959, 
49 Mise2d 591, aOE 265 N.Y.E2d 632, 24 
A.D.2d 1082. 

5230. N.Y^HyteU v. Hylell. 254 N.YBJd 851, 44 
Misi&2d663. 

§ 234. Marriage Brokerage Con* 
tracts 

54 N.Y.-State v. Ldfer, 392 N.y.S.2d 175, 89 
M3scL2d 724. 

$ 235. Agreements for Divorce or 
Separation 

|M«el094 

57. Ala,-Han V. HaU, 455 Sa2d 813. 

CaL-ln re Maniar of Dawley. 131 CaI.Rptr. 3, 551 
P,2d 323, 17 C3d 342. 

Conn-RiOdn v. RHIdn, 229 A.2d 358, 155 Conn. 7. 

Fl> —PosMT V. Posner, 233 Sa2d 381, mand. conf. to 
234 Sa2d 378, app. after remand 237 SoJd 186, 

.. conf. to 245 SuJd 139, quashed Sup., 257 Sa2d 
saa mand. conf. te 260Sa2d 336. 

OU^Kilbtide v. Kilbride^ 212 N.E2d 252, 64 HI. 
App.2d 3SS. 

lowa-Nonii v. Norris, 174 N.WJd 368. 


Md.—Gro\« V. Alesander, 259 A.2d 285. 255 Md. 715, 
cen den '»0SC:. 12fc3. 397 US. 1023. 25 L Ed.2d 

532 

Ma-Smiih v Smith. Ar>., 429 S.W.2d 771. 

N Y.-Stahl V Stahl. 221 N.Y3.2d 931, mod. on oth. 
grds 228 NYS2d 724, 16 A.D2d 467. cross 
motion uithdraun 185 N E 2d 906,12 N.Y.2d 674, 
233 N.Y.S2d 468-Viles v Viles, 14 N.Y.2d 365, 
N.E2d 367. 231 N.YA2d 672-Werber v. 
Weeber. 262 N.V52d 679. 47 Mi«.2d 399. 
NC-Eorp.\. Earp, 290 SE2d 739. 57 N.CApp. 194, 
roieik' dism., 294 S.£.2d 207, 306 N.C 382. 

Pa-—Lune v Lune. Super.. 370 A.2d 739, 246 Pa.Su- 
per. 307 

Tenn -Hoyt % Hoyt, 3’2 &W.2d 300, 213 Tenn. 117. 
Contracts held valid 
(3) Other contracts. 

N.Y -In re Fleisclimana-s Estate, 316 N.YE2d 272, 64 
Misc.2d 924 

page 1095 

58.5. Cal.—In re Marriage oS Dawley, 131 CaLRptr. 
3, 551 P.2d 323. 17 C.3d 341 

Pa.-Lune v. Lurie. Super.. 370 A.2d 739, 246 Pa,Su- 
per 307. 

Qosely scmtiiiiaed to determine oi^ective 
NY.-McCall V. Framptai, 438 N.Y.SJd 11, 80 
A.D.ld 607. 

59. DeL-Wife, B T. L. v Husband, H. A. L, Ch, 
287 A.2d 413. afid. 336 A.2d 216. 

N.Y.-^lkto V. Belkin, 243 N.Y&2(i 995, 40 Misc.3d 
984. 
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62 Cal.-In re Nelson’s Estate, 36 CaLRptr. 351 224 
C.A.2d 138. 

Mich.-In re Muslow’s Estate, 116 N.Wid 43, 367 
.Mich. 133. 

Mont.-*CJJS. died in Keller v. Tuna, 453 P2d 781, 
781 153 Mont. 59. 

Agreemetbs held not coiriitioBed on divorce 
{3j Other agreements. 

Cal-Marv-in v. Marvin, 134 CaLRptr. 815, 557 P.2d 
106, 18C3d 660. 

NY.-Wilh V. Wills, 298 N.Y.Sld 125, 59 Misc.2d 
167, aflE 310 N.Y.S.2d 1007,34 AD.2d 26A revd. 
269 N.E.2d 4a 28 N.Y 2d 645, 320 N.YE2d 251. 
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63. Not void 

N.Y.-In re Fletschmann's Estate, 316 N Y.S.2d 27184 
Misc.2d 924. 

64. Te][.-Adams v. Adams, av.App., 420 S.W.2d 
456. 

64.5. Contract Inddmit to dborce dbtin- 
gBlcIted from one promotive of divorce ea 
to validity 

Kaiu-In re Cooper’s Estate, 403 P.2d 984, 195 Kan. 
174. 

64,10. CaL-GUckman v. CoQins, 120 CaLRptr. 76, 

533 P.2d 204, 13 C3d 851 93 ALRJd 513. 
67. Pa.-KrBus v. Naumbuig, 36 D. ft C2d 746, 13 

Bucks 547. 

69. CaL-Coons v. Kaiy, 69 CaLRptr. 711 263 
CAJd65a 
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70. Fla.—Sobieski v. Maresco, App., 143 So.2d 62. 
Or.-Hay v. Erwin. 419 PJd 31 244 Or. 488-In re 

Hill, 495 P.2d 261,261 Or. 573. 

Wyo.—CJA dted In MorfieW v. Andrews, 579 P2d 
426,429. 

Contingent fee contract relative to recovery at 
nife’e seimrate' propmty held enforcratde 
PhL-Saltor V. St. Jean, App., 170 SoJd 94. 

71. CsL-Coons V. Kaiy, 69 CaLRptr. 711 263 
C.A.2d 650. 

Cdo—Will V. Lindner, 410 ?M 186, 159 Colo. 83. 
FIa.-Salter v. St. Jean, App, 170 So.2d 94. 


Ind.-BBre!li v Levin, 247 N.E2d 847, 144 IntUpp. 
576. 

Ma—CJA cited in Shanks v. Kilgore, App., 589 
S.W.2d 318, 32a 

N.J.—Bbine v. Blame, 233 A2d 21196 NJ.Super. 46a 
75. U.S.—Lenustere v. C I. R, CA., 466 F.2d 789. 
Coin.-Hayes v. Beresfbrd, 440 A2d 224. 184 Conn. 
558 

Ga.—Browning v. Browning, 298 EE2d 496, 250 Ga. 
450 

lll.-In re Trecker’s Eatate, 246 N.E2d 56, 107 IE 
AppJd94. 

Ky-Clark v. dark, 425 EW.2d 745. 

N.Y.-In re DaiTa Estate, 209 N.Y.E2d 115, 29 
Misc.2d 809, afid. 218 N.V.SJd 528, 14 AD.2d 
850 

CJ.S. cited In Stahl V. StaU, 221 N.Y.E2d 931, 
938, mod. on oth. gtda. 228 N.Y.S.2d 724. 16 
AD.2d 467, cross motion withdrawn 185 N£.2d 
906, 12 N.Y.2d 674.233 N.Y.S.2d 468. 
N-C-Matthews v. Matthews, 162 SJE.2d 697, 2 N.C 
App. 143. 

Ohio-Harvith v. Harviih. 245 N.E2d 736, 17 Ohio 
App.2d 216. 

Tenn.—CJ.S. dted fa Hoyt v. Hoyt, 372 EWJd 300 
' 304, 213 Tenn. 117. 

Partia emitlniiing to live togetlw 

(4) Parties never subsequently aeparete. 

N.Y.—h le De Francesco’s Estate, 263 N.Y.S.2d 840 
24 ADJd 81, affft 224 N.EJd 895, 19 N.Y.2d 
618, 278 N.Y.S.2d 403. 

Contracts widuwt pravkion for divorce held 
valfo 

N.Y.-Roaen v. Gddberg. 283 N.Y.S.2d 804. 28 
ADJd 1051, afM. 244 N.E2d 869,23 N.Y.2d 791, 
297 N.y.SJd 298. 

Pa.-Kay v. Kay, 334 AJd 585,460 Pa. 680 
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78. CaL—In re Higgaion.'i Marriage, 110 CaLRptr. 

897, 516 FJd 289, 35 CA.3d 638. 

MicE-In re MuxloWs Estate, 116 N.W.2d 43, 367 
Mich. 133. 

Agreement prior to marriage that partiee may 
obtain divorce as rect^aldon ol rig^ 
D.C-Dtvis V. Dav% App., 191 A2d 138. 

Contract HmiHng liability 
Wn—Weriein v. Weriefa, 133 N.W.2d 820 27 WiiJd 
237. 
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80. Mont—In re Marriage of Lawrcoce, 642 P.2d 
1043, 197 MooL 261 

89i0. ni—Rhodesv. Rhodes, App., 225 N.E2d 801 
82 lILAppld 435. 

Miss.—Reno v. Reno, 176 SoJd 58, 253 Mfai 465. 
Or.-Weseman v Wesenian, 626 PJd 942, 51 OrApp. 
675. 

Acceleration of note upon cohabitation 
To—Colquette v. Foibea, App-SDist, 680 EWJd 
536. 

»Sldfi agremnenT agaliist public policy 
CaL-ln re EUdn' Maiifagi^ 105 Cal.Rptr. 59, 28 
CA.3d 899. 

Not contrary to public policy 
ni.-Beattie v. Bedtie, 368 NJE2d 178,10 DLDec. 691 
53 IEApp.3d SOL 

Ind.—Steele v. Davisaon, Davuion ft Davfaaon, App.^ 
437 N.E2d 491. 

N.Y.-Reynokte v. Reysdkfa, 419 N.Y.S.2d 364, 71 
AD.2d 837. 

Agreement for payment termination upon re¬ 
marriage a^Jnat pnbUc policy 
Old—laenhower v. Isenhowar, 666 ?2d 23E 
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90. Idaho—CJJS. dted fa Reeves v. Antfanen, 406 
P.2d 811 814, 89 Idaho 511 
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Ill-Zeeb V Zeeh. 395 N E.2d 660, 32 [U.Dec. 43a 76 
IlLAp]>.3d 894. 

Ma-Singcf v. Singer, App., 390 S.W.2d 603. 

Te*.—Francis v Francis, 412 S.W.2d 29—Cornell v. 
ComeU, 413 S.W.2d 383. 

Lampkin v. Lampkin, Civ.App.. 480 S.W.2d 35 
—Firestone v. Firestone, av.App, 567 S.W.2d 
889. 

Wash.—Matter of Marriage of Olsen, 600 P.2d 69a 24 
WasLApp. 292. 

91. U.S.-Hood V. Hood, CA.Kan., 335 F.2d 385, 
ceiL dea 85 S.Ct. 263,379 U.S. 913, 13 LEd.2d 
185. 

Cal.-Tytel V. lyel, 182 CaLRptr. 238, 131 C.A.3d 
119. 

nL-CJ,S. dtad la Roob v. Plavec, 188 N.R2d 231, 
254, 40 DLAppJd 298-Robeits v. Roberts, 234 
N.L2d 372, 90 DLApp-Zd 184 

Miis.-^ re Kennington's Estate, 204 So.2d 444, cor¬ 
rected jtidg. 206 So.2d 337. 

N,Y.-Mutny v. Hassman, 272 N.Y.S.2d 49a 26 
A.D.2d 647, aiSi 227 N.E2d 310, 19 N.Y.2d 828, 
280 N.Y.S.2d 394-Ripley v, Ripley, 291 N.YA2d 
396, 30 A.D.2d 782, afU. 247 N.E2d 839, 24 
N.Yad 77a 300 N.YA2d 39. 

In re Dali's Estate, 209 N.Y.S.2d 113, 29 
Miic.2d 809, afU. 218 N.Y.S.2d 528, 14 A.D.2d 

83 a 

Olilo-LeCraBe v. Ohio BeU Tel. Ca, 201 N.&2d 533, 
120 Ohio App. 129. 

Tes.—Simplon v, Simpson, CivApp., 387 S.W.2d 717— 
Hatchings v. Bates, CivApp.,. 393 S.W.2d 338, 
afid., Sop. 406 S.W.2d 419-Tinaley v. Tinsley, 
OvApp., 312 S.W.2d 74—Firestone v. Firestone, 
OvApp, 367 S.WJd 889. 

W.Va.-May v. M«y. 193 S.E2d 160, 136 W.Va. 307. 

Setdemoit apvanenti fitrored by pnblic policy 

Ind.-Stste ex reL Roberts v, Morgan Circuit Court, 
232 NJEJd 871, 249 Ind. 649. 

Wober not against public policy 

Fla—KiTpatrick v. McLoudi, App., 392 Sa2d 983. 

NY.-Oreschfcr v. Grescliler, 414 N.E2d 6H 51 
N.Y.2d 368, 434 N.Y.SJd 194 

91 DL-Nogle v. Nogle, 202 N.E2d 683, 33 IE 
App.2d437. 

95. CaU-ln re Nelson's Estate, 36 CaLRptr. 332, 224 
CAJd 138. 
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96. Ariz^In re Henry’s Estate, 430 P.2d 937, 6 
ArizApp. 183. 

Idaho-CLJJS. dted in Miller v. hfiUer, 396 P.2d 476, 
479, 88 Idaho 37. 

HI—Nogle V. Nogle, 202 N.E2d 683, 53 IQAppJd 
457-Kilbride t. Kilbride, 212 N.E2d 252, 64 
inApp.2d 355-Roberts v. Roberts, 234 N.E2d 
372, 90 DlAppJd 184. 

Md.—Orossman v. Orossman, 198 A,2d 26a 234 Md. 
139. 

MidL-In re Moslow’s Estate, 116 N.W.2d 43, 367 
Mkh. 133—Buaynki v. Buzynski, 119 N.W.2d 
591, 369 Nfiet 129. 

Mo.-8inith v. Sadth, App., 429 EW Jd 77 l-Catron v. 
Catron, Apjx, 492 EWJd 171 i 

N.Y.—ftownitiin v. Browostein, 229 N.YA2d 463, 34 
Miiii2d 1097. , 

(PRomhe V. Weston, 234 N.YE2d 871, 37 
Miic.2(1733. 

Pa.—Petrui v. Petrsn. 36 North. 39-Stem v. Stem, 
243 AJd 319, 430 Pa. 60S. 

Teim.-Hoyt v. Hpyt, 372 EW.2d 30a 213 Tena. 117. 

Tex.—Simpson v. Smpson, GvApp., 387 EWld 717. 

Relene Of property righta actpdred by nian^ 

N.C—Bloant v. Bknrnt, 323 EE2d 738, 72 N.CApp. 
193, review den. 329 &E2d 389, 313 N.C 506. 

Agreeaent bdd not coUnalTe 

N.Y.-«yldl V. Hytdl, 254 N.YA2d 851, 44 Miic.2d 
663. 
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96i. Approval of court 

(2) Additional statements. 

Conn.—Baker v. Baker, 445 A.2d 912, 187 Coim. 315. 

Miss.—Sullivan v. Pouncey, 469 So.2d 1233. 

NY.—Ferguson v. Fe^uson, 450 N.YS.2d 535, 88 
AD.2d 651 

Tex.—Brown v Brown, Gv.^.. 442 S.W.2d 461, en. 
dism. 

97. Okl -Pielsdcker v. Callahan, 428 P.2d 203. 

97Property settkmenb 

CaL-Tiicy v Tracy, 28 CaLRptr. 815, 213 CA.2d 
359. 

Mich.—Buayniki v. Buzynaki, 119 NW2d 591, 369 
Mich. 129 

98. Pa.-Moss v. Moss, 31 D. A C.2d 88, 80 Dauph. 
311 

Two t^reementa constmed as one 

Kan.—In re Cooper’s Estate, 403 P.2d 984, 195 Kan. 
174. 

98A Fla.—Seraydar v. Ser^dar, App., 178 Sa2d 31 

1U-N(^ V. Nogle, 202 N.E2d 683, 33 IEApp.2d 
457. 

N.Y.-Viks V. Viles, 233 N.Y5 2d 111 36 Misc.2d 731, 
affd. 243 N.Yi.2d 981, 20 AD.2d 626, affd. 200 
N.E2d 567, 14 N.Y.2d 365, 251 N.YE2d 672- 
Fisher v. Fisher, 252 N.Y.S.2d 643,43 Miic.2d 90S. 
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98AS. CaL-CJJS. qnoted in Weiiz v. Weisz, 97 
Cal.Rptr. 18,21, 19 CA.3d 676. 

PobHc policy not violated 

Wash.—Unterstdner v. Untersteiner, 650 Pld 256, 32 
Wash.App. 859 

§ 236. Agreements to Resume Mari¬ 
tal Relations 

99. Atiz.—Dunbar v. Dunbar, 429 P.2d 949, 102 
Ariz. 332, app. after remaod 310 P.2d 41, 109 
Ariz. 393. 

Separation agreement in gnlae of "rectmdliation 
agreemeiit*’ 

N.Y.—Stahl V. StaU. 221 NY.Sld 931, mod. on otE 
grdt. 228 N.Y.S.2d 724^ 16 AD.2d 467, cross 
motion withdrawn 183 N.E2d 906,12 N.Yld 674, 
233 N.Y.E2d 468. 

Reconciliation agreement held void 

S.C—Towles V. Towles, 182 S.E2d S3, 256 S.C 307. 

§ 238. In General 
Library References 
Modem Legal Forms Ch. 35, 
Good Wai and Trade Marks. 
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5.50. UA—Ktisa- Trading Co. v. Associated Metals 
& Mhurala Cotp., D.CCbL, 321 F.Sup[x 923, app. 
dism., CA, 443 F.2d 1364—Power Distribution, 
Inc. V. Emergency Power Engmeering, Inc. D.C 
Va., 369 F.Supp. 54. 

FIl—C herry, Bdeaeit A Holland v. La-Salle, App. 3 
Dial. 413 Sa2d 436. 

TeniL-CJjS. cited la AUri^ Auto Parks, Inc. v. 
Berry, 409 EW.2d 361, 363,219 Teon. 280. 

Solicitation of inaorer^ pr^lcybolden prevnted 

Ala.—Hoppe v. Frrferred Risk Mut Ins. Co., 470 9o.2d 
1161. 

General reatndnt 

U.S.—Central Specialties Co. v. Schaefer, D-C-HL, 318 
FSupp. 853. 

5.55. UA—Alston Studios, Ina v. LM V, Gress 
and Assodatta, CAVa., 492 F.2d 279-Electronic 
Uita Systems Corp. v. Kinder, CATex., 497 F.2d 
222 . 

Alice V. Robert Mife. Co, D.COa., 328 FJiupp. 
13T7, afld, CA, 445 ¥M 3l6-Kdlw v. Callfa^ 
nil Liquid Gas Corp, D.CWyo, 363 RSupp. 123. 
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Ala.—Robinson v. Computer Senneenten, Inc., 346 
So.2d 940-Burkett v. Adams, 361 So.2d 1. 

Ga.—Fanner v. Aiico, Inc,, 204 EE2d 58a 231 Ga. 
847—Preferred Risk MuL Ins. Co. v. Jones, 211 
S.E2d 72a 233 Ga. 423. 

Iowa—Uptown Food Store, Inc. v. Ginsberg, 123 
N.W.2d 59, 233 Iowa 462, 1 AL.R.3d 763. 

Miss.—Frierson v. Sheppard Bldg. Supply Co, 134 
So.2d 151, 247 Mias. 157-Texu Ro«l Boring Ca 
of Lomstana-Mississtppi v. Parker, 194 Sa2d 885. 
Pa.—Jacobson A Ca v. International Envimment 
Corp., 235 A2d 612, 427 Pa. 439. 

Tex.—Markwardt v. HarteE Gv-App., 430 SWJd 1, 
err. ref. no rev. err. 

Prima facie suspect 

Wis.—Gary Van Zeeland Talent, Ina v. Ssndas, 267 
N.W.2d 242, 84 Wis.2d 202. 

5.60. U.S.—Fraser Sweatman, Inc. v. Schreiber, D.C 
Pa., 291 F.Supp. 276—Kdler v. CaUfbniia Liquid 
Gas Corp., D.CWya, 363 FBupp. 123. 
Oa.-Brownmg v. Orr, 249 S.E.2d 65, 242 Ga. 380. 
Idaho—Sttpp V. Wallace Platug, Inc, 323 P Jd 822,96 
Idaho 5. 

Ind.—Howard D. Johnson Ca v. Paikside Devek^ment 
Corp., 348 N.E2d 656, 169 IiuLAiq). 379. 

La.—Thomas v McCrery, App., 147 Sa2d 467—Des- 
selle V. Petiossi. App., 207 Sa2d 19a apfdication 
den. 209 So 2d 39, 232 La. 108—Taylor Lumber 
Ca, Inc. V. Fuller, App., 292 8a2d 878, application 
den. Sup., 294 Sa2d 839. 

Minn.—Matter of Tumen Crossroad Development Ca, 
277 N.W.2d 364. 

NJ.—Ellis V. Lronilds, 394 A2d 116, 162 NJ.Super. 
579. 

N Y.—Karpinski v. Ingnsci, 268 N.E2d 751, 28 
N.Y.2d 43, 320 N.Y.E2d 1, 62 ALR.3d 1006. 
Pi.— Merit Laundry A Dry Ckaning Ca v, Beck, 35 
Nofthumb.U. 199. 

5. C-Oxnian v. Profitt, 126 EE2d 832, 241 EC 28. 
Tenn—Kaset v, Combs, 434 EW.2d 838, 58 TeniLApp. 

559. 

Gosdy scrntinlzed 

Del.-Faw, Canon A Ca v. Crenstoa CL, 375 A2d 
463. 

Tex.—Banett v. Curtis, GvApp., 407 S.W.2d 359. 
Scratiiilzed notwitbstmding freedom and ri^t 
to contract 

Ill.—Johnson v. Country Life Ins. Co, 300 N.E.2d 11, 
12 nLApp.3d 15E 

6. U.S.-USAchem, Inc. v. Ooldstetn, CA.N.Y, 512 

FJd 163. 

CJJE dted U Kapp v. National Football 
League, D.CCal., 390 F.Supp. 73, 81, affd. CA, 
586 F.2d 644, cert, dea 99 ECL 1996, 441 U.S. 
907, 60 LEd.2d 375. 

CbL—M oiogram Industries, Ina v. SAR Industries, 
Ina, 134 CaLRptr. 714, 64 CA3d 692. 

Conn.—Hayes v. Parklane Hosieiy Ca, 189 A2d 322, 
24 Conn.Sap. 21E 

Fla.—Auto Gub Affiliatea, Ina v. Donahey, App., 281 
Sa2d 239. 

Oru^^-FuHer v. Kolb, 234 EE2d 517, 238 Ga. 602. 
IE—Field Surgical Associates, Ltd. v. 9iBdaL 376 
N.E2d 66a 17 Ul-Dea 514, 59 mApp.3d 991. 
Moal-O’Neill v. Femro, 596 F.2d 197, 182 Mont 
214 

N.C-SchuUz V. Ingram, 248 $£.2d 343, 38 N.CApp. 
422. 

W.Va.-State ex rd. West Virginia Truck Stop, Ina v. 
Belcher, 192 EE2d 229, 136 W.Va. 183. 

7. U.E—Denison Mattress t^'.-Mry v. Spring-Air Co. 

CA.Ti!x., 308 F.2d - -Budget Rent-A-Car 
Corp. of America v. Fe, .A.Qa., 342 F.2d 309. 
W. R. Grace A Ca Savoie. D.CLa., 322 
F.Supp. 79a affd, CA„ 438 F.2d 532. 

Aiiz.—Esmark, Inc. v. McKee, App, S78 P.2d 19a HS 
Ariz. 511 

Atk.-CJ& dted in Madison Bank A Triist v. First 
National Bank, of Huntsville, 635 EW.2d 268,27a 
276 Aik. 403. 
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CaL—Mooogrun Industno, Inc. v SAR Indistno, 
Inc., 134 CaI.Rptr. 714, 64 C A.3d 692. 

Colo.—Short V. Fnhniey, App., 302 P.2(l 9S2. 

On.—Howard Schultz & Asboeutes of the Southeast. 

Inc. V. Biomec, 236 S.E.2d 265. 239 Ga. 181 
Idaho—Insurance Center. Inc. v. Taylor, 499 P.2d 1252, 
94 Idaho 896. 

QL-Hubbard v. Logsdon, 372 N.E2d 101, 14 IlLDec. 
296, 36 IUJVpp.3d 366. 

Iowa—Uptown Food Store. Inc. v. Ginsberg, 123 
N.W.2d 59, 233 Iowa 462, 1 A.LR.3d 763. 

La.—Dessdie v. Petrossi, App., 207 So.2d 190, applica¬ 
tion den. 209 So.2d 39. 232 La. 108 
MidL-Rolaiid V. Kenzie, 162 N.W.2d 97, II Mich. 

App. 604, 62 A.LR.3d 912. 

Minn.-Haynes v. Mooson, 224 N.W.2d 482, 301 Mum. 
327. 

Ma—Reed, Roberts Associates, Inc v. Bailenson, App., 
537 S.W.2d 238. 

NJ.-Evo V. Jomac, Inc., 289 A.2d 331. 119 NJ.Super 
7. 

N.M.—Winrock Enterprises, Inc. v. House of Fabnes of 
New Meuco, Inc.. 579 P.2d 787, 91 N.M 661. 
N.Y.-Karpiiuki v. Ingiasci, 268 N.E2d 731, 28 
N.YJd 45, 320 N.Y.S.2d I, 62 A.LR.3d 1006. 

Gold Bond Stamp Ca New York v. E F. 
UacDofuld Stamp Ca, 230 N.Y.&2d 467, 17 
A.D.2d 17. 

N-C-U-Hani Co. of N.C., Inc. v. Jones, 132 S.E2d 63, 
269 N.C 284. 

Safety Equipment Saks ft Service, Inc. v WQ- 
Ittins, 206 S.E2d 745, 22 N.CApp. 410 
Ta.-Pitti V. Ashcraft. CivApp., 586 S.W 2d 685, en 
nf. no rev. err. 

W^—lilsnd Air, Inc. v laBar, 566 P.2d 972. 18 
WasluApp. 129. 

CoTCHtnt not to compete, etc. 

Fla.—Bminer v. Bamm Chemicals Division, Inc, App., 
209So.2d 277. 

Liu-Hiish V. Mflkr, App., 167 Sa2d 539. app. den., 
168 SoJd 821, 246 La. 909. 

Mass.—AH Inc. v. Colby, 308 N.E2d 481,364 

Mw.773. 

Valid only if wMin ezcqstkna to general rale 
Tes^-Reddhii Fbods, Inc. v. Berry, GvApp., 361 
EW Jd 467. 

Ncconry conaideratioBi 

IE—Field Sur^ Asaodates, Ltd. v. Sbadab, 376 
N.E2d 66E 17 DLDec 314, 39 IEApp.3d 991. 
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9. UA—Southwest Foiat Industries, Inc v. Sharf- 

stebi, CAJE. 482 FJd 915. 

Qc— Mook V. Dwoskin, Inc., 177 EE2d 708, 226 Ga. 
833. 

N.Y.—Beaoo Intern. Importlnt Corp. v. Wilboni, 407 
N.YA2d 39,64AJ)A1571. 

Pa.-WJ*AW, Inc V. Barry, 77 York 174. 
TesL-Cuatom Drapery Co., Inc v. Hardwick, Qv. 
AppL. 331 EW2d 160 

9J0i Ah^-Aasodates Sugeoas, FA. v. Watwood, 
326 $c2d 721,295 Ala. 229. 
na^-McLemid V. RyathMcLeod. Inc, 

16-Aiito Old) AflUiales, Inc v. Dcnahey, App^ 
281So.2d 239. 

10. Nev^-Hanietiv. Edwards, 426 P.2d 792,83 Nev. 
189. 

NJi—Lovdace Chnic v. Morphy, 417 45E 76 

NM. 645. 

Not ipfirioM to pablk 

UMfoakSnii, Inc v. Fritter, D-COsu. 315 ESupp. 
704, 

Restrictions against competition 
white an employment contract, lease, 
franchise, or similar contract between 
the parties continues, are regarded 
more fiiYorably than such restrictions 


after the contract terminates, and are 
usually upheld.*"- 

10.5. Aru —Gann v. MtHm, App., 396 P.2d 43, 122 
Aru 517. 

DC—Saul v Thdts, DC, 156 FSupp. 408. 

Ill—Vendo Co. v Stoner, 245 N.E2d 263, 103 III. 
App.2d 261, app. after remand 300 N.E2d 632, 13 
IlLApp.3d 291, revd on olh. grds. 321 N E2d 1,52 
lll.2d 289, cert den 93 S.Ct 1398 420 U E 975,43 
LEd 2d 655—McDonald’s System. Inc, v. Sandy's 
Inc, 195 N.E2d 22, 45 Ill App.2d 57. 

.Mich.-<Jood V. Modem Glohc Inc.. 78 N.W.2d 199. 
346 Mich 601 

Ne\-Ellis V McDaniel, 596 P.2d 222, 95 Nev. 453. 

Tea —Wettstem v Love Ow App, 583 S W 2d 471, err 
ref. no rev. err. 

IL CaL-Roberts v Pfefer, 91 Cal.Rptr. 308, 13 
CA.3d93 

Neb.—Diamond Match Dmsioo of Diamond Intern. 
Corp. v. Bemstem, 243 N.W.2d 764, 196 Neb. 451 

115. Fla.—Pensacoh Associates v Biggs Sporting 
Goods Co., App., 353 Sa2d 944. 
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13. Pa.—W.N.O.W., Inc. v, Barry, 32 D ft C2d 514, 
77 York 81, 

14. U.S.—Eutectic Corp. v. Astralloy-Vulcan Corp, 
CAAla, 510 F2d 1111, stating New York law. 

15. U,S.—Hazd Bishop, Inc. V. Perfemme, Inc., CA 
N Y, 314 F.2d 399, 5 ALR.3d 1031. 

ArL—Little Rock Towd ft Linen Supply Co. v. Inde¬ 
pendent Linen Servke Ca of Ark., 377 EW.2d 34, 
237 Ark. 877. 

La.—Hirsh v. Milkr, App., 167 So.2d 539, app. den. 
168 SoJd 821, 246 La, 909-Des8eiIe v. Petrossi, 
App., 207 Sa2d 190, applkaiion den. 209 Sa2d 39, 
252 La. 108. 

Mass.—Sulmonetd v. Hayes, 198 N.E2d 297, 347 Mass. 
39a 

MkE—N ib Foods, Inc. v. Mally, 246 N.W 2d 317, 70 
MkEApp. 553. 


(5) Other busbesi 

Tex.—Barrett v, Curtis, GvApp, 407 EW.2d 359. 
16 Mont^enson v. Olson, 395 P2d 465,144 Mont. 
224. 
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19. Ark.-Littk Rock Towel ft Linen Supidy Ca v. 
Independent Linei Servke Ca of Ark, 377 
EW.2d 34, 237 Ark. 877. 

Iowa—Thomas v. Thomas Truck ft Caster Co, 228 
N.W.2d 51 

Tenit—Allright Auto Parks, Ina v. Berry, 409 EWJd 
361, 219Teiui.28a 

Greater serntiny In onployineiit contract 

Del—Faw, Ossson ft Ca v. Cranston, Ch., 375 A2d 
463. 

§ 239. Historical Development 

21. Fla.—Capelouto v Orkm Extenninating Ca of 
Fla., 183 $a2d 332, app. dism. 87 Ea 78, 385 
U5.11.17 LEd.2d IE reh. dea 87 ECl 39a 385 
U5. 964, 17 LEdJd 3ia 

§ 240. -Early American View 

Library References 
Modem Legal Forms Ch. 62, 
Service and Agency Con¬ 
tracts. 


25. NJ.-Solari Industries, Inc. v Malady, 264 A2d 
53, 55 NJ. 571. 

Ohio—CJ jE died In Extine v. WiEisiiuon Midwest, 
Ina, 200 N.E2d 297, 29E 176 Ohio St 403. 
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§ 241(1).-General or Par¬ 

tial Restraint 

Library References 
Corbin on Contracts § 1386 et 
seq. 

Modem Legal Forms § 8651 et 
seq. 
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26. UE-Central Specialties Co. V. Schader, D.C1E. 
318 FAipp. 855 

Ara—Gann v. Morris, App., 596 P.2d 43, 122 Ariz. 
517, 

Ga.—Moore v. Dwoskin, Inc, 177 EE2d 708, 226 Ga. 
835—Federated Mut Ins. Co. v. Whitaker, 209 
EE2d 161. 232 Ga. 811. 

N.Y.—Rkcaidi v. Modem Silver Linen Supply Co., 
Inc., 356 N.Y.S.2d 872, 45 A D.2d 191, affd. 335 
N.E2d 856, 36 N.Y.2d 945, 373 N.YJS.2d 551. 

N C--CLJJE dted fa Harwdl Enterprises, Ina ¥. Heiin, 
170 S.E2d 54a 543,6 N.CApp. 548, afRL fa part, 
revd fa part on oth. grds. 173 S.E2d 316,276 N.C 
475—Smbosrd Industries, Ina v. Blair, 178 EE2d 
781, 10 N.CApp. 323. 

Or.-Lavey v. Edwards, 505 P.2d 342, 264 Of. 331. 

Ps—Chambersbuig Broadcasting Ca v. Friremin, 14 
Climb. 100. 

§ 241(2). Requirement that Re¬ 
straint be Ancillary 

26.10. U.E—Westec Sec. Services, Ina v. Westing- 
house Eka Corp, D.CPa, 538 FSiw l«- 

Ga.-Taylor Freeaer Saks Ca v. Sweden FieeMr East¬ 
ern Corp.. 160 EE2d 356, 224 Ga. 160-Ridef v. 
Orkfa Extenninatfag Co, 160 EE2d 381, 224 Ga. 
145. 

Kan.—H ft R Block, Ina v. Lovdace, 493 PJd 205, 
208 Kan. 538, SO ALR.3d 130. 

NJ—Hogan v. Bergen Brunswig Corp., 378 AJd 1164, 
153 NJaiqier. 37-5tate v. New Jenqr Trade 
Waste Asi’n, 465 A2d 596, 191 NJAiper. 144. 

N Y—Tripk D ft E Inc. v. Van Buren, 339 N.YE2d 
821, 72 Misa2d 569. alRL 346 N.YE2d 131, 42 
AD.2d 841. 

N.C~Collier Cobb ft Asiodates, Ina v Leak, 300 
EE2d 583, 61 N.CApp. 249, review dea 304 
EE2d 236, 308 NCS43. 

Tex.—Brooks Gas Corp. v. Sinclair Oil ft Gas Ga, 
GvApp., 408 EWJd 747, err. ref. no rev. err. 

26.11. Tex.—ProfesBonal Beauty Products, Ina v. 
Denngtoii, GvApp, 513 S.W.2d 236, err. ref. no 
rev. err. 

Enploynirat contracts 

Ark-Borden, Ina v. Huey, 547 EW.2d 76a 261 Ark. 
313. 

ni.-Iaabelli v. Curtis lOOa Inc, 335 N.E2d 538, 31 
IEApp.3d 1030. 

Ind.—Wsteifield Moirtg. Ca, Ina v. O’Connor. 361 
N.E2d 924, 172 IndJ^ 673. 

La—Gold ft Suckle, Ina v. Suckle, App., 335 Sa2d 
713, cert, dea, Sup, 338 Sa2d 70a 

Maas.—Mirine ContractiorB Ga, Ina v. Hurley, 310 
N.E2d 915, 365 Masa 28a 

Ndx-Phillip 0 Johnson ft Go. v. Salmen, 317 EW.2d 
900, 211 Neb. 123. 

Teo-nJustin Bdt Ca, Ina v. Yost, 502 EWJd 681 
Choiault V. Ods Engfaeering Corp., -GvApp., 
423 EWJd 377, err. ref. no rev. err. 

26.11 Ark.—Littk Rock Towd ft Lfaen Supply Ca 
V. Indqiendent TJnen Semoe Ca' of AjIl, 377 
EWJd 34, 237 Ark. 877. 

Qa-CJJE dtod fa Hone v. Peavy, 165 EE2d 125, 
126, 224 Qa 849-T. E McCnteheon Enterprises, 
Ina V. SneOlng ft SndKng, Ina, 212 EE2d 319. 

NJ.-Karlfa v. Weinberg, 390 A2d 1161, 77 NJ. 408. 

Pa—Cspital Bakers, Ina v. Townsend, 231 AJd 291 
426 Pa 188—Jacobson ft Go. v. Interoatioiial Envi- 
nmment Corp-, 235 A2d 611 627 Pa 439. 
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Pennsylvuiia Line Rental Service, Corp. v. 
Kereher, 56 Berks 157—Standard Pnnimg Co. v 
Piocopio, 37 Noftluiinb.LJ. 60. 

26.13. Or.—Hartford Life Ins. Co. v. RandaH 383 
P.2d 1126, 283 Or. 297. 

26.15. U.S.—Keller v. Califomia Liquid Oas Corp., 
D.C.Wyo., 363 RSupp. 123. 

Tex.-nJii8tin Belt Ca, Ine. v. Yost, 502 S.W.2d 681. 

Another fomuditioa (tf role 

(2) Other statements. 

Coim.—Hayes v. Paiklane Hosiery Co., Super., 189 
A.2d 322,24Conn.Suix 218. 

Tea.—WilHami v. Powell Elea Mfg. CO., Ina, Qv. 

308 S.W.2d 663. 
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26.17. Oa.—Insurance Center, Ina v. Hamilton, 129 
S.E.2d 801, 218 Oa. 397. 

26.19. U.S.-Sawn Oas Stations No. 6, Inc. v. Shell 
Oil Co, D.CMd., 203 RSuppi 329, affd., C.A., 
309 F.2d 306, cert. den. 83 S.Ct. 723, 372 U.S. 
911, 9 LEd.2d 719. 
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26J1 Tex.—Cardinal Penonnel, Ina v. Schneider, 
GvJkpp., 344 S.W.2d 843. 

26J6. N.C—Oridn Extermlaating Co. of Ralei^ v. 
Oiiffin, 128 S.E.2d 139, 238 N.C 179. 

Fa.—Beoefidal Finance Ca of Lebanon v. Becker, 222 
AJd 873,422 Pa. 331. 

Hiatand v. Nagonki. 37 D. & C2d 157, 13 
Backs 391 

Tea.—Chenanlt v. Otis Engineering Corp., QvApp., 
423 S.W.2d 377, err. ref. no rev. err. 

CereBant not imerted until written ocmtnct 

CTftfsrifd 

Pa.—Jacobean A Co. v. Intenutional Environment 
Corp, 233 A.2d 612,427 Pa. 439. 

26b28. DL-^leld Sutgleal Associates, Ltd. V. Shadab, 
376 N£.2d 660, 17 IILDaa 314, 39 nLApp.3d 
991. 

2632. N.Y.-Paicfaasin| Associates, Ina v. Weitz, 
246 N.Y&2d 60a 13 N.YJd 267, 196 N£2d 
243. 
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26,33. ComL—Hayes v. PaiUane Hosiery Ca, Super., 
189 A.2d 322, 24 CotULSup. 218. 

Sale held to Indnde good win 

(3) Other matters 

HL—McCook ymdow Ca v. Hardwood Door Corp., 
202 N£.2d 36, 32 IlLApp.2d 278. 

La.—Ingram Corp. v. Cirde, Inc., App., 188 Sa2d 96, 
writ tef. 190 Sa2d 232, 249 La. 711 

N.Y.-FineIH v. Sica, 319 N.YA2d 913,66 Misc.2d 68, 

§ 242. Tune and Space Limits of Re¬ 
straint 
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26.60. UA-On-Line ^sterns, Ina v! Staib, CA. 
Iowa, 479 F.2d 308, stating Pennsylvania law. 

Bowen v. Wohl Shoe Ca, D.CTex, 389 FBupp. 
571 

Arit-Hkll-Statc Supply, Ina v. Fisher, 483 S.W.2d 210, 
232 Ark. 961 

Hawais-Teohniodor, Ina v, Tneger, 351 P2d 163,37 
Haw. 113. 

BU-Hairington Truddni Ca v. Casey, 253 N.E.2d 36, 
117 niAppil 151-Akhter v. Shah, 1 DisL, 456 
N£Jd 232, 74 ELDea 730, 119 in.App.3d 131. 

Iowa-GJ.SL chad far a dlacBisiai of the trends in the 
fidd of enfarcesbOity of restrictive covensnts.— 
Kuu v. Bock, 163 N.WJd 442, 447. 

Ky.-Menden v. Oolden-Fariey of Hopkinsville, Ina, 
App., 573 S.W.2d 346, «md., Sup., 573 S.W.2d 61. 

Ma-4leed, Roiberts Associates, Ina v. Bailenson, App., 
337 S.W2d 238. 


N.Y.-Gelder Medical Group v. Webber, 363 N.E.2d 
373, 41 N.Y.2d 680, 394 N Y.S.2d 867, 87 A.L 

R. 3d 321. 

Or.—Rem Metals Corp. v. Logan, 363 P.2d 1080, 278 
Or. 715. 

Pa.—Jacobson A Co. v. Intenutional Environment 
Corp., 235 A.2d 612, 427 Pa, 439. 

Tea.—Whites v. Sur Engraving Co., Gv.App., 480 

S. W.2d 737—Arrow Chemical Corp. v. Pugh, Qv. 
App., 490 S.W.2d 628 

26.6L U.S.—Water Services, Ina v. Tesco Chemicals, 
Inc., CA.Oa., 410 F.2d 163-Compton v Metal 
Products, Ina, CA.W.Va.. 433 F.2d 38. cert. den. 
92 S.CL 2414, 406 U.S. 968, 32 LEd.2d 667. 

Rochester v. Rochester Corp., D.CVa., 316 
FSupp. 139, affd. in put, revd. in part on oth. 
gtds., CAn 430 F.2d 118-Kaehler v. Cummings, 
O.CTenn., 380 FSupp. 1294 
Anz.—Ginn v. Morris, App., 596 P.2d 43, 122 Aria. 
517. 

Ark.—Madison Bank and Trust v. First Nat. Bank of 
Huntsville, 633 S.W.2d 268, 276 Ark. 405. 

Colo-Harrison v. Albright 577 P 2d 302, 40 Goto. 
App. 227 

Cotm.—Timenteria], Inc. v. Dogata, 277 A.2d 312, 29 
Coiin.Sup. 180. 

D.C—National Chemsearch Corp. of New York v. 

Hanker. D.C, 309 FSupp. 1278 
Ariz.—Amenean Credit Bureau, Inc. v. Carter, 462 
P2d 838, 11 Ariz.App. 145-Wnght v. Palmer. 
464 P.2d 363, 11 Ariz.App. 292. 

Ga.—Bennett v. Georgia Indus. CUering Co, 149 
S.E2d 81, 222 Qa. 127-Edwm K. WilKams A 
Ca-East v. Padgett. 176 S.&2d 800,226 Ga. 613- 
Duriiam v Stand-By Labor of Georgia, Inc., 198 
S.E2d 145, 230 Ga. 5S8-Farmer v. Airca Inc.. 
204 S.EJd 380, 231 Ga. 847. 

IIL-Cockerlll v. Wilson. 281 N.E.2d 648, 51 Ill.3d 179. 
Vendo Co. v. Stoner, 24S N.&2d 263, 105 III. 
Ai^2d 261, app. after remand 300 N.E2d 632, 13 
ni.App.3d 291, revd. on oth. gidi. 321 N.E2d 1, 38 
nL2d 289, oert. den. 93 S.a 1398, 420 U.E 973, 
43 LEd.2d 638-Dunn v. Shepherd, 323 N.E2d 
833, 23 IlLApp.3d 82S-Akhter v. Shah, 1 Dist., 
436 N.E2d 232, 74 m.Dec. 730, 119 inApp.3d 
131. 

La.—Plunkett v. Reeves Apothecary, Ina, App., 331 
So.2d 867. 

Md.—Grempler v. Multiple Listing Bureau of Harford 
County, Inc.. 266 A.2d 1, 258 Md. 419, 43 A.L 

R. 3d 18a 

Mass.—hCddlesex Neurological Associates, Ina v. Co¬ 
hen, 324 N.E2d 911, 3 Mass.App. 127. 

Minn.-B A Y MetsI Painting. Ina v. Ball, 279 N.W.2d 
813. 

Ma—Chemical Fireprooflng Corp. v. Bronska, App., 
542 S.W.2d 74. 

N.Y.-Purchasing Associates, Inc. v. Weita, 246 N.Y. 

S. 2d 60a 13 N.Y.2d 267, 196 N.E2d 245. 

Service Systems Cup. v. Harris, 341 N.YB.2d 

702,41 A.D.2d 20. 

N.C.—Seaboard Industries, Inc. v. Blair, 178 SE2d 
781, 10 N.CApp. 323. 

Or.—Cascade Exefaan^ Ina v. Reed, 565 P.2d 1093, 
278 Or. 749. 

Pa—Chambersburg Broadcasting Oa v. Foreman, 14 
Cumb. 100—Beneficial Finance Co. of Lebanon v. 
Becker, II Lrimnon 36, eaceptions dismiased 11 
Ldianon Sa affd. 222 A.2d 873, 422 Pa 331. 
EC-Oaman v. Profitt, 126 S.E.2d 832, 241 EC 2E 
Tex.—Markwardt v. Harrell, GvApp., 430 EWJd 1, 
err. ref. no rev. err.—Coiffure Continental, Ina v. 
Alien Civ.App., 318 EW.2d 942, err. ref. no lev. 
err., motion dsm. 321 EW.2d 663. 

Area and time restrictions held reasonable 
(1) U.E—National Homes Corp. v. Lester Industries, 
Ina, D.CVa, 293 F.Sun>. 1023, affd. in part and revd. 
in part on other grounds, CA., 404 F.2d 223, app. after 
remand 423 F2d 12ia-Moulding$, Ina v. Potter. D.C 
Gt, 315 FEupp 704—Delta Corp. of America v. Se- 
brite Corp., D.CTenn.; 391 FSupp. 638. 
Aik.-All-State Supply, Ina v. Fisher, 483 EE2d 2ia 
252 Ark. 961 
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Cok).—ZefT, Farrington A Associates, Ina v. Farring¬ 
ton, 449 P.2d 813, 168 Cola 48. 

Conn.—Scott v. General Iron A Welding Co., Ina, 368 
A 2d 111, 171 Conn. 131 

Fla—Foster A Ca, Ina v. Snodgrass, App., 333 Sa2d 
321. 

Ga.-Brittain v. Reid, 141 S.E2d 903, 220 Ga 794- 
Thomas v Orkin Termite Ca, 149 S.E2d 83, 222 
Ga. 207-Monsfield v. E A W. Gas, Inc., 149 
EE 2d 481 222 Ga 239 

lU-O’Sullivan v. Conrad, 338 NE2d 926. 3 IU.Dea 
383, 44 llI.App.3d 732. 

Ky.-Hall v. Willard and Woolsey, P.EC., 471 S.W.2d 
316. 

La.—Ingram Corp. v Gicle, Ina, App., 188 Sa2d 96, 
writ ref. 190 So.2d 232, 249 La 711 

Mass.-Blackwell v. E M. Hdides, Jr., Ina, 331 N.E2d 
34, 368 Mass. 223. 

Ma—Farmen Underwriters Ass’n v. Reid, App., 423 
S.W.2d 247—R. E Harrington, Inc. v. Frick, Appu, 
428 S.W.2d 943-Ainericaa Pamcor, Ina v Kbte. 
App., 438 S.W2d 287. 

Neb.-D. W. Trowbridge Ford, Ina v. Calyen, 262 
N.W.2d 442. 200 Neb. 103. 

N.H.—Moore v. Dover Veterinary Hospital, Ina, 367 
A.2d 1044, 116 N.H. 680. 

NJ.—Alexander's Dept Stores of NJ., Ina v. Arnold 
Comtabk Corp.. 230 A.2d 791 105 N J.Super. 14. 

N M.—Winrock Enterprises, Inc. v. House of Fabrics of 
New Mexica Ina, 379 P.2d 787, 91 N,M. 661. 

N.C-Wilin8r, Inc. v. Corsilla 210 EE2d 427. 24 
N.CApp. 271, cert, dea 211 EE2d 801 286 N.C 
421—Amdar, Inc. v. Satterwhim, 246 S.E2d 163, 
37 N.CApp. 410, cert, den., 248 EE2d 249, 293 
N.C 645. 

Ohio—Patterson Intent Corp. v. Herrin, 264 N.E.2d 
361, 25 Ohio Misa 79. 

Teim.—Willuun B. Tanner Ca, Inc. v. Taylor, App,, 
530EWJd517. 

Tex.—Wilson v. Century Papers, Ine., Gv.App., 397 
EW.2d 314—Arrow Chemical Corp. v. Pu^ Qv. 
App., 490 EW2d 628—Professional Beauty Prod¬ 
ucts, Ina V. Derington, GvApp., 313 EW.2d 236, 
err. ref. no rev. err. 

Thae and apane elanents oomidflfed together 

N.C-Jewd Box Stores Corp. v. Morrow, 158 EE2d 
840, 272 N.C. 659. 

PresuniitlTely eafbrceable 

W.Va—Reddy v. Community Health Foundation of 
Man, 298 S.E.2d 906. 

26JS1 ni— McCook Window Co. v. Hardwood Door 
Corp., 202 N.E2d 36, 32 IU.App.2d 278. 

Mo.—House of Tools A Engineering, Ina v. Pike, 
App., 304 EW.2d 157. 

N.C—Seaboard Industries, Ina v. Blair, 178 EE2d 
781, 10 N.CApp. 323. 

Or.-Lavey v. Edwards, 305 P.2d 341 264 Or. 331. 

26.63. U.S.—National Homes Coip. v. Lester Indus¬ 
tries, Inc., D.CVa, 293 FBupp. 1025, aJIU. in part 
and levd. m part on oth. gr^, CA., 404 F2d 
223, app. after remand 425 F.2d 1210-Cheese 
Shop Intern. Ina v. Wiith, D.C.Oa., 304 F.Supp. 
861. 

Anz.-Wright V. Palmer, 464 Fid 363, 11 Ariz.App. 
291 

Ark.-MUIer v. Fairfield Bay, Ina, 446 EW.2d 66a 247 
Ark. 363. 

Cola—Gibson v. Angros, 491 P.2d 87, 30 CoktApp. 
95. 

Del.—Faw, Casson A Ca v. Cnnaton, Ch., 373 A.2d 
463. 

Go—Howard Schultz A Associates of the Southeast, 
Inc. V. Broniea 236 EE2d 263, 239 Ga 181 

Idaho—Insurance Center, Ina v. Taylor, 499 P.2d 1251 
94 Idaho 896. 

lE-Cockerill v. Wilson. 281 N.E2d 648, 51 m.3d 179. 

Snyder v, Hamilton, 189 N.E2d 97, 39 IQ. 
App.2d 352-^IcCook Window Co. v. Hardwood 
Door COtp., 202 N£.2d 36, 32 DlJkppld 278. 

lowa-Kunz v. Bock, 163 N.W,2d 442. 

N.C-SchuItz v. Ingnin. 248 EE2d 343. 38 N.CApp. 
422. 
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Pa.— Chamberaborg Broadcasting Co. v Foreman, 14 
Cnmb. ICO—Standard Pnnting Co. v. Procopio, 36 
Nort])uinb.U. 37. 

Ta.-Juilin Bdt Co., Inc v. Yost, 502 S.W,2d 681 
Martcwardt v Harrell, Civ App., 430 S.W.2d 1, 
err. ref, no rev. err.—Middagh v Tiller-Smith Co, 
Inc..avApp., StgS.W2dm 
Wis.—Gary Van Zedand Talent, Inc. v. Sandas, 267 
NW.2d 242, 84 Wis.2d 202. 

Area and tine restrictions held onreasoiuble 
Alt.—Spry Funeral Homes, Inc. v. Deaton, Civ App., 
363 So.2d 786. 

Ark.—United Ins. Afency. Inc. v. Martin, 329 S.W.2d 
871, 258 Ark. 916 

in.-L ft R Ins. Agency. Inc. v. McPhatl, 235 N.E2d 
153, 92 IUj\pp.2d 107. 

C»d.-^eal V. Pennsylvania Life Ins. Co., 480 P 2d 923 
S.C.—Aimers v. South Carolina Nat Bank of Charles¬ 
ton, 217 S.E2d 135, 265 S.C. 48, 

Tex.—Cardinal Personnd, Inc. v. Schneider Qv.App., 
544 S.W2d 845 
Space or tiaie 

Pa.—Gdea Service Oil Co. v Union Real Estate Co., 36 
D.ftC2d 1. 1I3P.U. 51. 

Employment contract 

OLr-Intentate Tranqxirt, Inc. v. Syfan, App., 268 
S£2d 751, 154 Ga.App. 413. 

IlL—Image Supplier Inc. v. Hilinert 390 N.E2d 68, 28 
Ill.Dec. 86, 71 IIUpp.3d 7ia 
Mast—F. A. Bartlett Tree Expert Co. v. Barrington, 
233 N.E2d 756, 353 Mas. 585. 

Mo.—Empiregai Inc. of Malden v. Hogeland, App., 538 
S.WJd 767. 

Rnle equitable in nature 
Pa,—Krans v, M. L. Caster ft Sons, Inc., 254 A.2d 1, 
434 Pti 403. 

Knle iui^lkable as legal defense to action at 

law 

Pa-Rnus V. M. L Caster ft Sons, Inc., 254 A.2d 1, 
434 Pa. 403. 
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26J66. Ga.—Spalding v. Southeaitem Personnel of 
Atlanta, Inc., 149 EEld 79A 222 Oa. 339. 

26,59. IE—McCormick v. Empire Accounts Service, 
Ine,, 364 N.E2d 420,7 lU.Dec; 259,49 m.App.3d 
415, 

Mo^—Cbenncal Fireproofing Coip, v. Bronska, App., 
542 S.Wil 74. 

26.73, UE—CJiS. died ta Kodiler v. Cnmraings, 
D.CTenn., 380 F.Supp. 1294, 1308. 

Oa—Ridlini Protective Services Go. v. Palermo, 287 
S,E3d 346, 249 Ga. 138. 

IlL-^Dooald’s System, Inc. v. Sandy's Inc., 195 
N£2d 22,45 IU.App.2d 57. 

KOdL-Roland v. Kenzie, 162 N.W.2d 97. II Mieh. 

App, 604, 62 A.LRJd 912. 

Tea-Pitts v. Ashciaft, Civjkpp., 586 SW.2d 685, err. 
ref. no rev. en^Fiankfei^ v. National Comp 
Attocktas, 633 EWJd 505. 

Area Unttation hdd reasonable 
UA.-8tuidud Fbtim Ca v. Nava D.CTenn., 422 
F.SIIPP 619. 

Matter of Central Watch, Inc.. Bkrtcy.Wis., 22 
ER.561. 

Ah.—D. E Chyton and Aiiociates v. McNaughton, 
182 So.2d 890, 279 Ala. 159. 

Oa^Bomett v. Kimsey, 128 S.E2d 306,218 Oa. 470- 
McMurriy v. Bateman, 144 S.E2d 34S, 221 Ga 
240-Winiaiiis V. Rio Grande Fence CO. 146 
S£Jd 63E 221 Oa 633. 

DL-Coekeiin v. WUiaii. 281 N.E2d 648, 51 IE3d 179. 
Ky.—Hntnmmi v. Big Sandy Caiini Service, Ina, 
App.. 367 S.W,2d 313. 

Man,-Welb v. Wdli. 400 N.E2d 1317, 9 MaiaApp. 
321. 

Neb^-Duia F. Cble ft Go. v. Byeriy. 320 N.W.2d 916. 
211 Neb. 903, 

Fa-^kteitii Pagoda Ine. v, Hoffher, 351 A.2d 207, 
463 PaS0a 


26,74 U.S—Potter Distnbution, Inc v Emergency 
Power Engineering. Inc., DC Va, 569 FSupp. 54 

N.J -Karlin v Weinberg, 390 A 2d 1161, 77 NJ 408. 

Tex -PilLs V Ashcraft. OvApp, 586 S.W.2d 685, err. 
ref no rev. err. 

Area limitation held unreasonable 

Ark.-Borden, Inc. v. Smith. 478 S.W.2d 744, 252 Ark. 
295. 

Fla.—Forrest v. Kombhtt. App., 328 So Jd 528. 

Ga—Worley ft Associates, Inc. v Bull, 210 S.E2d 807, 
233 Ga 276. 

Ill.-Hoiise of Vision, Inc. v. Hiy<ane, 225 N.E.2d 21,37 
U12d31 

Statistical Tabulating Corp v. Hauck, 293 
N.E2d 900, 10 llI.App.3d 50. 

Ind.—Frederick v. Professional Bldg. Maintenance In¬ 
dustries, Inc., 344 N.E2d 299, 168 Ind App. 647. 

Mass.—Kroeger v. Stop ft Shop Companies, Inc., 432 
N.E2d 566, 13 Mass.App. 310, review den. 440 
N.E.2d 1173, 386 Mass. 1102. 

Minn.-Harris v. Bolin, 247 N.W.2d 600, 310 Mmn. 
391 

Tex.—Drever ft Associates Professional Personnel Ser¬ 
vice V Botey. Civ.App.. 572 S.W2d 3a reformed, 
Sup., 576 S.W.2d 3S. 
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26.76. NJ.—Rubd v. Jensen Corp. v. Rubd, 203 
A.2d 625, 85 NJ.Sttper. 27 

Held not imreastmable 

Mo.—Chemical Fireproofing Cmp. v, Bronska App., 
342 S W.2d 74 

26.77. UE—Day Companies v. Patat. CA.Ga, 403 

F.2d 792, cert den. 89 8.0. 993, 393 U S. 1117, 
22 LEd.2d 122, app after remand 440 F 2d 1343, 
cert den. 92 8.0. 71. 404 U5. 83a 30 LEd.2d 
59. ' 

Tex.—AMF Tubosctqie v McBryde, Gv.App„ 618 
S.W Jd 103, err. ref. no rev. err. 

Area limitatitHi held reasonable 

(I) Ga—Bennett v. Georgia Indus. Catenng Co., 149 

S.E2d 81, 222 Ga 127. 

(6) Other agreemoits. 

Ga—Orktn Exterminating Ca of South Ga v. Mills, 
127 S.E2d 796, 218 Ga 340-MBnsfield v. B. ft 
W. Gas, lnc„ 149 EE2d 482, 222 Ga 259. 

Ma—Chemica] Fiieproormg Corp. v. Bronska App., 
542 S.W.2d 74, 

Pa-Sidco Paper Co. v. Aaron, 351 A.2d ZSa 465 Pa 
586. 

Tea-Oillen v. DiadriU, lac., App, 624 S.W.2d 259. 

26.78. U.S.—Westec Sec. Services, Inc. v. Westing- 
house Elec Cottx, D.CPa, 538 F.Supp. 108. ' 

Tenn.—Ramsey v. Mutual Supply Ca, 427 EWJd 849, 
58 TeniLApp. 164. 

26.79. DL-McCook Window Co. tHaidvood Door 
Corp., 202 N.E2d 36, 52 lUAppJd 278. 

26m 01.-Veiido Co. v. Stoner, 245 N.E2d 263, lOS 
III.App.2d 261, app. after remand 300 N.E2d 632, 
13 ULAppJd 291, Rvd. on oth. grda 321 N.E2d 
I, 38 IX2d 289, cert dea 95 S.Ct. 1398,420 U.S. 
973, 43 LEd.2d 633. 

N.C—Handl Eater^uea Inc v. Herni, 173 EE2d 
316, 276 N.C 473. 

Pa—Alabama Binder ft Chemical Corp. v Pennsylva¬ 
nia Indua Cbemkal Corp., Ill P.U. 23a affll. 
189 A.2d I8a410Pa21A 
Factara ctmsidered 

Mo.-Harrlngton v. Hall, App., 624 S.WJd 148. 

Tex.—WiUiams v. Powell Hec Mf^, Co, Inc, Civ. 
App., 508 $.WJd 665. 
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26,83. ni.-McCook Window Cav. Hardwood Door 
.Corp,, 202 N£2d 36, 52 IEAp^2d 278. 

MtclL-Tweddle v. Tweddle Litho Co. 264 N.W.2d 9. 
80 MktuVpp. 418. 

26,85. N.C—Hudsrni v. North Carolina Farm Bu¬ 
reau Mut Ina Ca, Inc, 209 S.E^ 416, 23 ■ 


N.C App. 501, cert. den. 211 S.E2d 217, 286 N C 
414 

27. Tex.—Redding Fooda Inc. v. Berry, Civ.App., 
361 S.WJd 467. 

§ 2-13. -Restraint Unlimited as 

to Space 

30.50. U.S.—Nordson Corp v PlasschaeH, CA.Oa, 
674 F 2d 1371. 

Ind.—Howard D Johnaon Co. v. Paikside Devdopment 
Corp.. 348 N.E2d 636, 169 Ind.App. 379. 

Md.—Hdib v. Stump, Harvey ft Cook, Inc., 334 A.2d 
563, 25 MdJkpp. 478. 

Mass —Lorenger Const. Co. v. C. Franklin Corp., 247 
NE2d 391, 355 Masa 727. 

Middlesex Neurological Aiiociatea Inc. v. Co¬ 
hen, 324 N.E2d 91.1, 3 MasaApp. 127. 

Minn.-Alsidc, Inc. v. Larson, 220 N.W.2d 274, 300 
Minn 383. 

Mo—Reed, Rdierts Associatea Inc v. Bailenson, App, 
537 S.W.2d 238. 

N C.-Qyde Rudd ft Associates, Inc v. Taylor, 225 
S.E2d 602,29 N.CJVpp. 679, cert, den., 228 S E2d 
451, 290 N.C 659. 
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30i5. U.S.-Wi]aon v. Clarke, C.A.Masa, 470 FJd 
1218—Alston Studios, Inc v. Lloyd V. Gress and 
Associates, C.A.Va., 492 F.2d 279—American Hot 
Rod Aai'n, Inc v. Carrier, CAN.C, 300 F.2d 
1269. 

Cheese Shop Intern., Inc. v. Wirth, D.CGa., 304 
F.Supp. 861— Central Specialties Ca v. Schaefer, 
D.Cni., 318 F.Supp. 855— Kutka v. Temporaries, 
Inc., D.CTex., 568 ESupp. 1527. 

Ala—Woodbury Business Forms ft Systems v. Col^ 
man, Civ.App., 372 Sa2d 346. 

Ga—Edwin K. Wniiams ft Ca-East v. Padgett 176 
S.E2d 80a 226 Ga 613-Colomal Ufe ft Aec. Ins. 
Co. V. Byid, 179 S.E2d 746, 227 Ga. 198. 

IlL—Barrington Trucking Ca v Casey, 253 N.E2d 36, 
117 DLAppJd 151-Leavitt Ca v. Plattoa 327 
N.E2d 356, 27 IIl.App.3d 598. 

Ind.-5truever v. Monitor Coach Ca, Inc., 294 N.E2d 
654, 156 lodJkpp. 6. 

MmiL-Bess v. Bothman, 257 N.W.2d 791 

N.C-ayde Rudd ft Associates, Inc v. Taylor, 223 
S.E2d 602,29 N.CApp. 679, cert den. 228 S.E2d 
451, 290 N.C 659. 

Pa—Trilog Associates, Inc v, Famularo, 314 AM 287, 
453 Pa 243. 

Anstey v. Wibon, 28 D. ft C2d 693, 81 Montg. 
72. 

Entile state or country 

(3) Other statementa 

U.S.—Southwest Forest Industries, Inc. v. Sharfstein, 
CA.nL, 482 F.2d 915. 

Internntional Election Systems Cotp. v. Shoup, 
D.CPa, 452 ESupp. 684, affd., CA., 595 E2d 
1212 . 

Conn.—Scott v. Oenctal Iron ft WddMg Ca, Ina, 368 , 
A.2d 111, 171 Conn. 132. 

IlL-Egnen, Inc v. Weniger, 418 N.E2d 915, 49 HI. 
Dec. 895, 94 IlLApp. 325. 

Mont.—Treasure Chemical, Inc. v. Team Laboratory 
Chemical Corp., 609 P.2d 285, 187 Mont. 200. 
Insurance agent’s contract 

U.S.—Hardware Mut. Caa Co. v. V^liama D.CGa, 
332 ESupp. 923. 

Tex.—Frankiewicz v. National Comp Asaociates, 633 
S.W.2d 505. 

Not void where prosciipfltm against interaction 
with spedfle group of penons 

Ind.—Seach v. Rkhaida Diet^ ft Ca, App., 439 
N.E2d 208. 

30.60. U.E—Mixing Equipmmt Ca v. Philadelphia 
Gear, Inc, CA.Pa, 436 F.2d 1308. 

Fla-Lee v. WATSCO, Inc, App., 263 Sa2d 241- 
Attto Club Affiliates, Inc v. Donihey, App., 281 
Sa2d 239. 
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lU.—Wolf & Ca V. Wtldron, 356 N.L2d 603,9 Ill.D«c, 
346, SI IlLApp.3d 239. 

Pa.—Greystou Upholueiy Corp. v. Lehi^ Shops, Inc., 
29 Leh.LuJ. 482—Oreystone Upholstery Corp. v. 
Ldii^ Shops, Inc., 30 Leh.U. 106. 

Mere extent of area, etc. 

UA—Kodiler v. CumminA D.C.T«in., 380 RSudd. 
1294. 

Corenant andUaiy to license agreement 
UA-In re Tainuge, CA.6 (Ohio), 758 F.2d 161 
30,65. U.S^-On-UiK Systems, Inc. v. Stub, C.A. 
Iowa, 479 F.2d 308. 

Mouldings, Int v. Potter, D.CGa., 315 F5upp. 
704. 

lowa-Parm Bureau Service Co. of Mayiuid v. Kohls, 
203 N.W.2d 209. 

Mb.—Reed, Roberts Associates, Ine. v. Bailenson, App., 
537 S.W.2d 238. 

Pa.-nJacob«» 4 Co. V. International Enviromneot 
Corp., 233 A.2d 611 427 Pa. 439. 

Tcx.-Stock8 V. Banner American Corp., Civ. App, 599 
S.W.2d 665. 

Wash.—Wood v. May, 438 P.2d 587, 73 Wiih.2d 307 
31. Kan.—H 4 R Block, Inc. v. Lovelace, 493 P2d 
203, 208 Kan. 538, 30 A.UUd 730. 

Mo—Natkual Motor Oub of Ma, Inc. v. Noe, 473 
S.W.2d 16. 

34^ Pertkoler egreenunta held invalid 

(!) Other agreements 

Oouir-Soott v. Oeneral Iran 4 Welding Ca. Inc., 368 
AJd 111, 171 Coon. 131 

§ 244. —— Restraint Unlimited as 
to Time 

Library References 
Corbin on Contracts § 1891. 

34w50. U.S.—Comptcn v. Metal Products, Inc., CA. 
W.Va,, 433 F.2d 38. cert. den. 92 S.Ct 2414,406 
UA 968, 32 LEd.2d 667. 

Cheese Shop Intern., Inc, v. Wirth, O.CGa., 304 
FAipp.861. 

Oa.—Howard Schulu 4 Aaiociates of the Southeast, 
Ine. v. Broniec, 236 KEJd 265, 239 Ga. 181. 
m-L 4 R Ina. Agency, Inc. v. McFhail, 233 N.E.2d 
153, 92 Ill.Appi2d 107. 

Mass.—Ridiinond Bren, Inc. v. Weitmghouse Broad¬ 
casting Ca, 236 N.EJd 304, 337 Man. 106. 
Minik-Besi v. Bothman, 237 N.W.2d 791. 
Tei.-Dollgeaer v. Robertton Fleet Services, Inc., Civ. 

Apm 527 S.W.2d 277, err. reC no rev. err. 

TtaH Undtatira held naaoaaUe 

(3) Other periods of time. 

AiL-Bocden, Iim. v. Huey, 347 S.WJd 760, 261 Ark. 
313. 

D.C—Naticoal Chemieardi Corp. ot New York v. 

Hanker, D.C, 309 FSupp. 1278. 

Oa.—Aimer v. Airoa Ino, 204 SJ5.2d 580, 231 Ga. 
847. 

Plu—John 0. Bryant Col, Inc. v. SHng Testing 4 
Repair, Ine., 369 A.2d 1164, 471 Pa. 1. 

MaA—Loranger Const Ca v. C Franklin Corp., 247 
N£2d 391, 333 MaA 727. 

N.C-U-HauI Ofc of N.C, Int v. JonA 152 S.E2d 65. 
269 N.C 284, 

TemL-Raimciy v. Mutual Supply Co, 427 S.Wid 849, 
38 TeniuApiL 164. 

Partfcnlar agnemeats hdd invalid 
Go—Thomas v. Best Mfg. Corp, Divinon of Tillotson 
Corp., 218 Si2d 68, 234 Os. 787. 

DL-Akhter v. Shih, 1 DisU 436 N.&3d' 232, 74 
OLDec. 730, 119 IlLApp.3d 131. 

OkL-^eii V. Pennsylvania Life Ia Ca, 474 P.2d 961. 
AC—Sermons v. Csiiw 4 Estes Ia Agency, Inc, 273 
SA.2d 338, 273 AC 306. 

TA—Gudinil Fenomwl, 1 a v. Sdineklcr. Civ.App, 
S44AW.2d 843. 

Waih^-Sheppaid v. Bhckstock Lumber Co., Ia. 540' 
PJ2d 1373, 83 Wssli.2d 929. 
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34A5. lll.-McCwA Window Ca Hardwood Door 
Corp, 202 N.£.2d 36. 32 Ill.App.2d 278. 

Mo.—Schnucks Twenty-Five, Inc v. Bettendorf, App.. 
593 AW.2d 279. 

N.Y.-Karpmiiki v. ingrasci, 268 N.E2d 7Sl, 28 
N.Y.2d 45. 320 N.YS.2d 1, 62 A.LR.3d 1006. 

34.60. La-Hiish r. Miller, 187 So.2d 709, 249 La. 
489. 

Mass.-Catania v. Haliisey, 223 N.E2d 368. 352 Mass. 
327. 

Kroeger v. Stop & Shop Conpanis, Ia, 432 
N.E2d 366, 13 Mass.App. 310, review den. 440 
N.E2d ins. 386 Mas. 1101 

Covenant held not curable bp imposition of time 
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NW.2d 455. 

N.Y.—Contmentai Dynamics Corp. v. Ranter, 408 
NY.S.2d 801, 64 AD.2d 975. 

R.I.-Max Gaielicfc, Inc. v. Leonarda 250 A.2d 354, 
105 El. 142. 

Tex—Cardinal Peisonnel Inc. v. Schneider, avAni., 
544 S.W.2d 845. 

Wash -Alexander ft Alexander, Ina v. Wohiman, 578 
P.2d 530 19 WasEApp. 670 

page 1128 

90. Ala.-Gantv.Warr,240Sa2d333. 2S6AIa. 387. 
Contracts held unreasonable 
N.Y.-Karpinslci v. Ingraici 268 NE2d 751, 28 

N.Y.2d 45, 320 N.Y8Jd 1. 62 ALR3d 1006. 

91. Contracts held reaunable 

(4) Wis.—Roman Asodates, Ina v. E/A Advertis¬ 
ing. Inc., App., 306 NWJd 292, 102 Wii2d 305. 

(5) in.-McCook Window Ca v. Hardwood Door 
Corp., 202 N.E2d 36, 52 mApp.2d 278. 

9E5. U.S.—Water Services, Ina v. Tesco Chemicals, 
Ina, CAGa., 410 FJd 163. 
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91.10. U.S.—Water Services, Ina v. Tesco Chemicals, 
Ina, CAOa., 410 F.2d 163. 

Delta Corp. of America v. Sdrrite Corp., D.C 
Tenn., 391 Fiupp. 638. 

Mass.—Folsom Funeral Service, Inc. v. Rodgers, 372 
N.E2d 532, 6 Mass.App. 843. 

N.C.—Safety Equipment Sales ft Service, Ina v. Wil¬ 
liams, 206 S.E2d 743, 22 N.CApp 410. 
Inqiarting of trade secrets not shown 
CaL—Rigging Intern. Maintenance Co. v. Gmn, 180 
Cal.Rptr. 431, 128 CA3d 394. 

IIL-United Travel Service, Inc. v. Weber, 247 N.E2d 
801, 108 IlLApp.2d 353. 

§ 249. Detriment to Public Interest 

95.50. Conn —Scott v. General Iron ft WeUmg Co, 
Ina, 368 A.2d 111. 171 Cona 131 
Mo.^hemical Fireproofing Corp. v. Bromlta, Appi, 
542 EWJd 74. 

Va.-Richardson v. Paxton Ca. 127 EE2d 113, 203 
Vt 790. 

95.55 UE—Direction Associates, Inc. v. Program¬ 
ming ft Systems, Ina, D.CN.Y., 412 F.Supp. 714. 
m.-Canfield v. Spear, 234 N.E2d 433. 44 IlL2d 49. 
Tex.—Soudiwestem Bell Td. Ca v. Gravitt, QvApp., 
551 EW.2d 421, err. ref no rev. err. 

96. Wya-CJA etted In Teach v. Weaver, 374 P.2d 
27, 29. 

§ 250. Lessening Competition 
Ubr^ References 
Modem Legal Forms Gh. 60, 
Sale of Goods. 
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9 JO. lU—VanderWerfv. Zunica Realty Ca, App., 
208 N.E2d 74, 59 fllApp-Td 173. 

Mma-Harria v. Bolin, 247 N.W.2d 600 310 Mina 
391. 

Neb.—Diamond Match Division of Diamond Intera 
Coip. v. Bernstein, 243 N.W.2d 764,196 Neb. 451 
Tex.—Clear Lake Apartments, Ina v. Clear Lain Utili¬ 
ties Co., av.App.. 337 EW.2d 48. moi. Sup, 349 
EWJd 383. 

page 1131 

10. CaL—Monogram Industries, Ina v. SAR Indio- 
tries. Inc., 134 CaLRptr. 714, 64 CA3d 691 
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ED.—Brookings MalL Ina v. Captain Ahab’t, Ltd, 300 
N.W.2d 259. 

Db&Toied 

Ga.-Barrett-Walls, Ina v. T.V. Venture, Ina, 251 
EE2d SSE 242 Ga 816. 

lOJ. Mich.—Barrows v. Grand Rapids Real Estate 
Bd, 214 N.W.2d 531 51 MicLApp. 75. 

Misa—Thornton Bnn, Ina v Gore, 172 Sa2d 425, 
252 Mui 27. 

N.Y.-ISS Sales Corp. v. BdL 366 N.YA2d 67. 47 
A.D.2d 796. 

Contracts held not to stifle oHnpetitltm nnbw- 
ftdly 

(5) Oa-Edwards v. Davis, 286 EE2d 301, 160 

OaAi^ 121 

N.M.-McCasland v. Prather, App, 585 P Jd 336, 92 
N.M. 191 

N.D-Igoe V. Atlaa Ready-Mix Inc, 134 N.WJd 511. 

§ 251. Restrictions on Sale and Use 
of Patents 
Library References 
Corbin on Contracts § 1410. 

§ 252. Restrictions on Sale of 
Trade-Marks and Trade- 
Names or Secret Processes 
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30. Ohio—Olin Mathieaon Chemical Corp. V. Ontario 
Store of Price HOL Ohio, Ina, 223 N.E2d 3919 
OhioSt.2d67 
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31. Ma—Orchard Container Corp. v. Orchard. App, 
601 S.W.2d 299. 

§ 253. Restrictions on Resale 

32i0. Contract held enforceable 

Mich.—Detroit Greyhound Bmp. Federal Credit Unwn 
V. Aetna Life Ins. Co, ISI N.W.2d 831 7 Mich. 
App. 430, revd. 167 N.W.2d 274, 381 Mich. 683. 
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38. Ohio—Olin Matbieaoo Ghemicai Coip. v. Ontario 
Stne of Price HilL Ohia Ina, 223 N.E2d 591 9 
Ohio St.2d 67. 

§ 254. Agreements by Employees 
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46. U.S.-ELCoaweilftCav.Gutbetlet.C.Am, 
429 Fid 527-^erican Eutectic WeUiiig Alloys 
Sales Co, Ina v. Rodriguez, CA.Paetto Rica 480 
F2d 223, discussing New York law. 

Servomation Mathias, Ina v. Englert, D-C.Pa, 
333 FSupp. 9, dbeussing Maryland law. 

Ark—McLeod v. Meyer, 372 EWEd 220, 237 Ark. 
173-Batley v. King, 398 EW.2d 906, 240 Ark. 
243 

Fla—Fditer ft Ca, Ina v. audgrais, App, 333 SoJd 
321. 

Ga—Dixie Bearings, Ina v. Walker, 133 EE2d 33E 
-219 Ga 333-BaxIey v. Black, 162 EE2d 389,224 
Ga 456-Mike Bqjalia. Ina v. Pike, 172 EE2d 
676, 226 Ga 131. 

IIL-Solar Textiles Ca v. Fbrtmo, 196 NA2d 719, 46 
Ill.App.2d 436-Vaiider Werf v. Zunica Realty 
Co, 208 NA2d 74, 39 IlLApix2d 17E 

La—National Motor aub of Lounana, Ina v. Oonque, 
173 Sa2d 23E 243, cett dca 173 SoJd 110, 247 
La 873. 

National School Studioa, Ina v. Barrios, App, 
236 Sa2d 309-McCrey v. Cole, App, 236 Sa2d 
863. 

Md.-Ruhl v. F. A Bartlett Tree Eqiert Ca, 225 A2d 
28E 243 Md. U8-~MiIlward v. Oentung Intera 
Sport Ed., Ina, 302 A2d 14, 268 Md. 483. 

Mina—Eutectic Wdding Alloyi Corp. v. West, 160 
N.WJd 366. 281 Minn. 13. 
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Mo.—National Starch and Cbonkal Corp. v. Neuman, 
App., S77 S.W.2d 99, applying Georgia law 

Nev.-Htnsen v. Edwards, 426 P 2d 792, 83 Nev. 189 

N.Y.—Career Placement of White Plains, Inc, v. Vaus, 
3S4 N.Y.S.2d 764, 77 Mi3c2d 78S 

Pa.—Peontylvania Linen Rental Service, Corp v 
Kereher, S6 Berks 137—Standard Printing Ca 
Procopio, 37 Northumb-LJ. 60. 

Tex.—Holiday Hill Stone Products, Inc. v Peek, Ov. 
App„ 387 S.W.2d 731. 

Contnet of association is not contract of cm* 
plojmeit 

Fa.-4tBndaU v. Quetsch, 44 Wash.Co. 204. 

‘‘Engaging in dmiiai* tonsincss** in permissive 
itatote constimd 

Fla.—StMz Broadcasting Co. v. Courtney, App., 178 
Sa2d4a 

Not oppressive when suggested by employee 
bd^ employment 

Pla.-^uto Gub Ainiiates, Inc. v. Dmahey. App.. 281 
SoJd239. 

Considered from two points of view 

ID.—Haag Bros., Inc. v. Artex Intent., Inc., 376 N E2d 
636^ 17 IlLDec. 490, 60 IllApp.3d 141. 

46.5. Dd—Knowles-Zeswitz Music, Inc. v. Caro, 
Ol, 260 A.3d 171. 

Minn.—Bennett v. Store Broadcasting Co., 134 N.W.2d 
892, 270 Minn. 52S. 

No reqairmnent tkat smioes be special or 
unlqiie where sde of badness involved 

N.Yd^ureliasiiig Associates, Inc. v. Weitz, 240 N.Y. 
SM 476.39 Mise.2d 262, affd. 241 N.Y.S.2d 40,19 
AJ3Jd 174, revd. on oth. gnb. 196 N.E2d 24S, 13 
N.Yid 267, 246 N.Y5.2d 600. 

46J0. Qa.—Suwart v. Ameiican Home Mut. Life 
Ins. Co.. 129 S.E2d 367, 107 GiLApp. 103. 

47. U5.—Bw^ Rent-A-Car Corp. of America v. 
Pda, CA.Ga., 342 F.2d 309. 

MouMinga, Inc. v. Potter, D.COa., 313 F.Supp. 
704. 

AlL-White Daily Co. v. Davidson. 214 So.2d 416,283 
Ah. 63. 

Aik.—Little Rock Towd & Linen Sni^y Ca v. Inde¬ 
pendent Linen Service Co. of Ark., 377 S.'W.2d 34, 
237 Aik. 877. 

CaL—MOnognm Industries, Inc v. SAR Industries, 
iBc^ 134 CB].Rptr. 714. 64 CA.3d 692. 

Qa.—Inmtince Genier, Inc v. Haimltoo, 129 EEJd 
801.218 Qa. 397 

Watkins v. Avnet, Inc. 177 S.E2d 382, 122 
Q8.App.474. 

In(U-CJ5L mided in Seacb v. Richards, Dieterle & 
Ca, 439 N.E2<1 208, 2tl 

lown-Baker v. Starkey. 144 N.W.2d 889, 239 Iowa 
4ta 

Kaa^ * R Block, Inc v. Lovehce. 493 P.2d 205, 
208 Kan.S38. 30A.LRJd 73a 

Mbm^Eutectie WeMing Alloyi Corp. v. West, 160 
N.WJd 366,281 Miim. 13. 

NJ.-Mi|ie Fingeri, Inc v. Robin, 206 A.2d 601. 86 
N J Juper. 236 l 

N.C-Ibnn0 Enterprises, Inc v. Heun, 170 S.E2d 
S4a 6 N.CApp. 348, afllL in part, revd. in pan on 
oik. 9 ds. 173 EEJd 316,276 N.C 475-Seaboanl 
hdustiio. Inc v. Bhlr, 178 EL2d 781, 10 N.C 
App 321 

Pa^Alabama Binder t Cheaueal Coqi. v. Pmnsylva- 
nia lodiis. Chenietl Corp.. 189 AJd tsa 410 Pa. 
214-^Albee Homes, lac v. Caddie Hmnes. Inc, 
207 AJd 768,417 Pa. ITT-BcMficial Finaivce Ca 
of Lebuion V. Becker, 222 AJd 873, 422 Pa. 331. 

Staadaid Prindnig Oa v. Procq>io, 36 Nor- 
thnnibU. 37. 

Vl—V ennont Elec Supply Co. Inc. v. Andrus, 313 
A.2d 436, 132 Vt. 193. App. after remand 340 
AJd 77, 133 VL 422, op. supp. 373 A.2d 331, 133 
VLl9a 

Vc-^ftiehanbon v. Paxton Ca, I27.EE2d 113, 203 
Va.79a 


Restraints on liberty of employment are not 
ftivored 

US—Advance Indus. Sec., Inc. v. William J. Bums 
Intern. Detective Agency, Inc.. CA Ala., 377 F.2d 
236 

Fla—Gant v. Wurr. 240 So.2d 353, 286 Ala. 387. 
Mmn.—Bennett v Storz Broadcasting Ca, 134 N.W.2d 
892. 270 Mmn. 325. 

Miss.—Landry v Moody Gnshman Agency, Inc., 181 
So.2d 134, 234 Mitt. 363. 

Power not Invoked by contnet will not be 
exercised by coarts 

Mitt.—Landry v. Moody Grishman Agency, Inc., 181 
So.2d 134, 234 Miss. 363 
Stringent test 

Pa—Hayes v. Altman, 225 A 2d 670. 424 Pa. 23. 
Covenants strictly constrned 
U.S—Day Campanies v. Patat, CAGa., 403 F.2d 792, 
cert, den 89 S.Ct 993, 393 U.S. 1117, 22 LEd.2d 
122, app after remand 440 F 2d 1343, cert. den. 92 
S.Q 71, 404 UE 83a 30 L.Ed.2d 39. 

Frederick Chusid & Go. v. Marshall Leemon & 
Ca, D.CN.Y. 279 F.Supp.913 
Special judicial scrutiny 
U S.—Gillette Co v Williams, D.C Conn., 360 F.Supp. 
1171. 

Courts have evaluated covenants not 
to compete in the conteTct of benefit or 
compensation plans, on the one hand, 
discussed in CJ.S. Master & Servant 
§ 169 under the “employee choice" 
doctrine, and employment contracts on 
the other.*’ ’ 

47.1 U E—Diakoff v. American Re-Insurance Co.. 
D.CN.Y., 492 F.Supp. 11 IE 

In benefit or compensation plans, the 
employee is not barred from future 
employment, but forfeits any benefits 
which have accrued to him upon ente^ 
ing the employment of a competitor.*’-’ 

475. US.—Diakoff- v. American Re-Insuiance Ca, 
D.C.N.Y.. 492 FJur). 1115. 

In noncompetition covenants found 
in employment contracts, however, the 
employee is barred fii)m employment 
with a competitor.*” 

475. U.S.^3iakoff v, American R^Insunnoe Ca. 
D.CN.Y., 492 RSupp. 1115. 
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475. U5.-A]ston Studios, Inc v. Uoyd V Onss 
and Associates, CA.Va., 492 FJd 279. 
ArL-Evans Liboi^oiks, Inc. v. Melder, 362 S.W.2d 
62. 262 Aik. 868. 

UL—Cmitiil Keystone Pladng of Dl., Isc. v. Hutchison, 
210 N.E2d 239, 62 llUpp.2d 188. 

Md.-Rohl V. F. A. Bartlett Tree Expert Co, 225 A.2d 
288. 243 Md. 118. 

Mass^-AU Stainiess, Inc. v. Colby, 308 N.EJd 481,364 
Mass. 773. 

Mill.—Redd Pest Control Ca v. Heatherly, IS7 SoJd 
13E 248 Miss. 34-Te»s Road Boring Ca of 
Louhiana-Missisripfs v. Paricer, 194 So.2d 883. 
Pa.—Standard Priming Ca v. Procopm, 37 Northumb. 
U.60. 

Contracts held not objectionable intofareace 
with public interest 

Conn.—Welles v. O’Conndl, Com.Pl„ 183 AJd 287, 23 
Coiui.Sup. 333. 

47.10 Ga.—Durham v. Stand-By Labor of Georgia, 
Ina, 198 EE2d 143, 230 Oa. SSE 
lowa-Baker v. Starkey, 144 N.W.2d 889, 239 Iowa 
48a 
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Public policy 

(3) N.Y.—Jaymar’s Inc. v. Schwartz, 235 N.Y.E2d 

449, 37 Misc.2d 314. 

(6) Other rtotaients. 

U.E-GTI Corp, v. Calhoon. D.tiOhio, 309 FJupp. 
761 

Tex.— Security Services, Inc. v. Priest, CSv.^. 307 
EW.2d 591 

Unreasonable restraint of trade 

Go—Singer v. Habit Arogeti ft Wynne, P.C, 297 
S£.2d 473, 250 Ga. 376 (Per Bdl, J., with two 
Justices cooeuriing.) 

47.15. U.S.-Hedberg V. State Farm MuL Anta Ins. 
Co, CA.Miiin.. 350 F.2d 924. 

Ark—Evans Laboratories, Ina v. Melder, 562 EWJd 
62. 262 Ark. 868. 

Colo—Wagner v. A ft B Penmnid Systems, Luniied, 
App.. 473 P.2d 179. 

!1I.-Central Keystone Platiiig of UL, Ina v. Hutchison, 
210 N.EJd 239, 62 llLApp.2d 188. 

Ind.-4408, Ina v. Losuie, 373 N5.2d 899, 175 Ind. 
App. 658. 

lowa-Baker v. Starkey, 144 N.W.2d 889, 259 Iowa 
480. 

Md.-Becker v. Balky, 299 AJd 835, 268 Md. 93. 

Mass.—Marine Contractois Ca. Ina v. Hurley, 310 
N5Jd 915, 363 Mass 28a 

Minn.—Bennett v. Storz Broadcasting Ca, 134 N.WJd 
892, 270 Mum. 323. 

Mo.—State ex rd. Scboenbacher v. Keliy, App., 408 
EW.2d 383. 

N.Y.-^licatkm of Kumm, 233 N.YJ.2d 598, 36 
MisaZd 816. 

Ohio—Extine v. Williamson MidwesL Ina, 200 NJE2d 
297,299, 176 Ohio St 403. 

Pa.—National Starch ft Cheimcal Corp. v. Snyder, 34 
D. ft CJd 533. 

Tex.—Nofris of Hbuston. Ina v Gafts, Civ App., 362 
EW.2d 894* err. ref. no rev. err. 

Va—Rkbardsan v. Paxton Ca, 127 EBJd 113, 203 
V8.79a 

Waslu-Wocd V. May. 438 PJd 387, 73 WashJd 307. 

W.Va.-PEMCO Corp. v. Rose, 257 S.E2d 885, 163 
W.Va. 42a 

Conditiim nibseqnest 

MicL-^bckie v. State Farm Mut. Auta Ins. Go, 164 
N,W.2d 777, 13 MfchApp. 556. 

InmfBdoit couddentton 

N.C-Collier Cobb ft Assocktei, Ina v. Leak. 300 
EE2d 583, 61 N.CApp* 249. review dea 304 
EE2d 236, 308 N.C 543. 

4750. CE-Hulsenbusdi v. Davidson Rubber Co. 
CAIowi, 344 F.2d 73a cert. den. 86 Ea 54E 
382 U.E 977, IS LE±2d 468. 

Fla.-Miller Mechsnical, Ina v. Roth, 300 SoJd 11. 

lowa-Bsker v. Staikey, 144 N.WJd 889, 239 Iowa 
48a 

Minn.—Bennett v. Storz Broadessting Co, 134 N.W.2d 
892, 270 Minn. 323. 

Ohio-CJ5. died in Extine v. WiUiamsoa Midwest, 
Inc. 200 N.EJd 297, 299, 176 Ohio St 403. 
Balance in not d^vfi« eii9loy«P of bnsineas 
and employee of aklll 

Fla.—Auto Gnb AfEliates, Inc. v. Dooahey, App., 281 
Sa2d 239. 
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4755. U.E—Keller v, Qnphic Systems of Akron. 
Ina, Emp. Pldhsharing Plan, D.C.Ohio, 422 
FJupp. 1005.' 

Fla.—Auto Gub Affiliates, Ina v. I^onahey, App., 281 
SoJd 239 

liL-SoIar Textiles Ca v. Fortino, 196 N.EJd 719, 46 
DlAppJd 436. 

Mast—Richmond Bros., Ina v. Westinidtouse Broad¬ 
casting Ca, 236 N.Bl2d 304, 357 Mass. 106. 

Ma-State ex reL Schoenbaeher, App.. 408 EW.2d 383. 

Tex-41oIiday HiU Stone Products, Ina v. Peek, Gv. 
App, 387 EW.2d 731. 
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CareftiUy scmtiiilzed 

I11.-C O. Cuter Ca v. Regan, 357 N.E2d 162, 2 
ULDec. 185, 43 Ill.App.3d 663. 

48. Cal.-floughton v, Socony Mobil Oil Co., 41 Cal. 
Rptr. 714, 231 C.A.2d IBS 

Conn.—Scott v. Oenenl Iron & Welding Co, Inc, 368 
A.2d 111, 171 Conn. 132 

Ga.—Stewart v. American Home Mut life Ini. Co., 
129 S.E2d 367, 107 GaApp. 105. 

50. U.S.—Perthou v. Stewart, D.COr., 243 RSuri. 
655—Koehiing Co. v. E D. Etnyie & Ca, D.C. 
HL, 254 F.Sapp. 334—Credit Bureau Management 
Ca V. Hiiie, D.CAtk., 254 RSupp. 547, 
Aricanau and Texaa law—E L Conwell & Ca v. 
Qutberkt, D.CMd., 298 RSupp. 623, affd, CA, 
429 FJd 527. 

Ala—White Dairy Ca v. Davidstn, 214 Sa2d 416,283 
Ala. 63. 

CaL—Boughton v. Soccmy Mobil Oil Ca, 41 CaLRptr. 
714, 231 CA.2d 188. 

Qdo—Wagner v. A & B Perionnel Syatemi, Limited, 
App., 473 P.2d 179-Colonial Life A Ace. Ini. Co. 
V. Kappers, App., 488 P.2d 96. 

Conn.—Wellei v. O'Conndl, Com.Pl., 183 A.2d 287, 23 
Conn-Sup. 335. 

Fla.-Auto Qub Affihata Inc. v. Donahey, App., 281 
Sa2d 239, stating Indiana law. 

Qa.-^ennea v. Georgia, Indus. Catering Ca, 149 
S.E2d 81, 222 Oa. 127-Fox v. Avis Rent-A-Car 
Systema. Inc., 156 S.E2d 910 223 Ga. 571-Wiilf- 
horst V. Hudgins A Co, Ine., 200 S.E2d 743, 231 
Ga. ITE 

DL-Snyder v. Hamilton, 189 N.E2d 97, 39 ni.App.2d 
352—Bdtone Electronics Corp. v. Smith, 194 
N.E2d 21, 44 lUAppJd 112-House of Vision, 
Inc. V. Hiyane, 208 N.E2d 390, 58 ID. App 2d 
431-United Travel Service, Inc. v. Weber, 247 
N.E2d 801, 108 IllApp.2d 353-Dunn v. Shep¬ 
herd, 323 N.E2d 853, 25 IlLApp.3d 825. 

lowa-Baker v. Staitey 144 N.W.2d 889,259 Iowa 48a 
Insurance Agents, Inc. v. Abel, App., 338 N.E.2d 
531. 

Md.-CJJS. dted la Silver v. Goldberger, 188 A2d 
155, 158, 231 Md. I-Maclntoah v. Brunswick 
Corp., 215 A2d 222, 241 Md. 24-Ruhl v. F. A. 
Bartlett Tree Espen Co., 225 A2d 288, 245 Md. 
118—Millward v. Gentung Intern. Sport Ed., Inc., 
302 A.2d 14, 268 Md. 483. 

Mass.-Avallone v. EHzabeth Arden Sales Corp., 183 
N.E2d 496, 344 Mm. 556-Marilie Contractors 
Ca. Inc. V. Hurley, 310 N.E2d 915, 365 Mass. 

28 a 

Middlesex Neurological Assodatas, lot v. Co¬ 
hen. 324 N.E2d 911, 3 MassApp. 127. 

Minn.—Bennett v. Storz Broadcasting Ca, 134 N W2d 
892, 270 Minn. 525. 

Mia—Frienon v. Sheppard Bldg. Supply Co, 154 
Sa2d 151, 247 Mia 157-Landiy v. Moody 
Qriahman Agency, Ina, 181 Sa2d 134, 254 Mia 
363. 

MonL>4enson v. Ohon. 395 P.2d 465, 144 Mont. 224. 

Neb.—Diamond Match Division of Diamond Intern. 
Corp. v. Bernstein, 243 N,W2d 764,196 Neb. 452. 

NJ.—Hudson Fbam Lata Products, Inc. v. Aiken, 198 
A.2d 136, 82 NJ.Super. 508-Dwya v. Jung, 336 
AJd 498, 133 NJ.Saper. 343, affd. 348 A.2d 208, 
137 NJ.Super. 135. 

N.M.—Lovelace Chnic v. Murphy, 417 P.2d 45a 76 
N.M. 645. 

N.Y.—Carter Cart Corp. v. Cohan, 231 N.Y.SJd 192, 
35 Misa2d 702-Kidd v. Oakea, 240 N.Y.S2d 297, 
39 Mm2d lOa revd. on oth. grds. 241 N.Y.S2d 
403, 39 Mm2d 64S-Kidd v. Oakes, 241 N.Y.S.2d 
403, 39 Mtic.2d 645. 

N,C-CJJS. quoted ta HarweU Enterprises, Inc. v. 
Heim, 170 S.E2d 54a 543. 6 N.CApp. 548, aflE 
in paii revd. In part on oth. grds. 173 SJE.2d 316, 
276 N.C 475. 

Ohio-Cloondy v. WCFO Television Division of Scripps 
Howard Broadcasting Co., 300 N.E2d 256, 35 
Ohio AppL2d 124. 

Or.-Caica(fe Exchinge, Inc. v. Reed, 565 P.2d 1095, 
278 Or. 749. 


Pa.-Hayes v. Altman, 225 A2d 670.424 Fa. 23-Ben- 
efidal Fuiance Ca of Lebanon v. Becker, 222 A.2d 
873, 422 Pa. S3 Wacobson A Ca v. InternationB] 
Environment Corp., 235 A.2d 612. 427 Pa. 439 
Tex.^ustin Belt Ca, Ina v. Yoat, 502 SW.2d 681. 
Vt.—Vermont Elea Supply Ca, Ina v. Andrus, 315 
A.2d 456, 132 Vt. 195. App. after remand 340 
A.2d 77, 133 Vt 422, op. supp. 373 A 2d 531, 135 
Vt. 190 

Wis.—Union Central Life Ins. Ga v. Bahstrieri, 120 
N.W.2d 126, 19 WbJd 265—Rollins Burdick 
Hunter of Wisconsin, Ina v. Hamilton, 304 
N.W.2d 752, 101 Wis.2d 46a 

Not void per 86 

IE—Central Keystone Plating of HI, Inc. v. Hutchison. 

210 N£.2d 239, 62 IU.App.2d IBS. 
lows^Baker v. Starkey, 144 N.W.2d 889, 259 Iowa 
480 

Physidan employed by physldaB 
Nev.-Hansen v. Edwanfe. 426 P.2d 792. 83 Nev. 189. 
Absent contract, no dnty not to compete 
D.C—U S. Travel Agency, Inc. v. World-Wide Travd 
Service Corp., App., 235 A.2d 788. 

Partienlar ^reanenti held valid 

(7) Other agreements. 

Ga.—luunnce Center, Ina v. Hamilton, 129 S£Jd 
801, 218 Ga. 597—Spalding v. Southeastern Per¬ 
sonnel of Atlanta, Inc., 149 S.E.2d 794, 222 Oa. 
339. 

Pa.—Piercing Pagoda, Inc. v. HofEoer, 351 A2d 207, 
465 PB.S0a 

Purposes to restrict competitioa and indnee con¬ 
tinuance In mnploymait held l^itimate 
N.M.-Lovdace Clinic v. Murphy, 417 P.2d 45a 76 
N.M. 645. 

General reatralnt 

Ariz.—Lesaoer Dental Laboratones, Ina v. Kidney. 492 
P.2d 39, 16 ArizAiqx 159. 
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50J. UA—Certified Laboratories of Tex, Inc. v. Ru- 

tanson, D.CPa, 303 F.Supp. 1014. 

Ala.—White Dairy Ca v. Davidsm, 214 Sa2d 416,283 
Aia.63. 

Oa.-Wulihotst V. Hudgins A Co., Inc., 200 S.E2d 743, 
231 Ga 170. 

N.Y.—Purchasing Associates, Ina v. Weitx, 246 N.Y. 

S2d 60a 13 N.Y.2d 267, 196 N.E2d 245. 

Tex.—Hospital Consultanta Ina v. Potyko, GvApp., 
531 EW2d 657, err. ref. no rev. err. 

Wia-^lsen v. ManfaaU and Ilsley Bank, 190 N.W2d 
189, 52 Wia2d 281 

Restrictive covenant held without consideration 
Pa—National Starch A Chenucal Corp- Snyder, 34 
D. A C2d 533 

50.10. UE-Fredenck Oiusid A Ca v. MarshaU 
Leeman A Co, D.CN.Y.. 279 RSupp. 913. 
Ark.—Orkin Exterminating Co., Ina v. Weaver, 521 
SWJd 69, 257 Arit. 926. 

Ma—House of Tools A Engineering, Inc. v. Price, 
App., 504 S.W.2d 157. 

N.Y/-Purc]iasing Asiocittes, Ina v. Weitz, 246 N.Y. 

E2d 60a 13 N.Y.2d 267,196 N.E2d 245. 

(H-—North Pac. Lumber Co. v. Moera 551 P.2d 431, 
275 Or. 359. 

Tenn.-^& eHed ta Hasty v. Rent-A-Dnver, Inc., 
671 S.W.2d 471,473. 

SpedaUsed training and skill not necessary 
Pa-^acbbion A Ca v. International Environment 
Coip.. 235 A2d 612, 427 Pa 439. 

Intmest in retaining customers sufBdeiit 

U.S.>Ainerican Eutectic Welding Alloys Sales Co, Ina 
V.. Rodriguez, CA.Fuerto Ri(», 480 F.2d 223, 
Covenant unenfbrceabk if unnecessary for pro¬ 
tection of badness 

Ui.—Electronic Data Systems Corp. v. Kinder, D.C. 
Tex., 360 RSupp. 1044, afRL, CA, 497 F.2d 221 
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Threat of irreparable iqjury to ember’s legit¬ 
imate business interests 

U.S.—Diaz V. Indian Head, Inc, D.CIU., 402 F5upp. 
Ml, affd., CA. 525 F2d 694. 

Information proper sul^ect of protoctiou 

Wis.— RoUina Burdick Hunter of Wisconsin, Ina v. 
Hamiltcn, 304 N.W.2d 752, 101 Wia2d 46a 

50.15 Ark-Bailey v. King, 398 EWJd 906, 240 
Aik. 245 

lU.—Vender Werf v. Zuniea Realty Ca, 208 N.E2d 74, 
59 mApp.2d 173. 

No protection from ordinary competition 

Mass.-National Hearing Aid Centers, Inc. v. Aven, 
311 N.E2d 573, 2 MasiApp. 285. 

50J0. U.S.—Frederick Chusid A Co. v. ManhiU 
Leeman A Co, D.CN.Y, 279 RSupp. 913. 

Ind.—CJJS. quoted in Slisz v. Munzenimder Corp., 411 
N.E2d 700, 704. 

Md.-&lver v. Goldberger, 188 A2d 155, 231 Md. 1. 

Mass.-Richmond Bros., Inc. v. Westinghouie Broad¬ 
casting Ca, 256 N£2d 304, 357 Mass. 106-Na- 
Hnnal Hearing Aid Centers, Inc. v. Avers, 311 
N.E2d 573, 2 MtiaApp. 285. 

Pa-Hayes v. Altman, 225 A.2d 67a 424 Pa 23-Ja- 
cobson A Ca v. International Environment Corp., 
235 A2d 612, 427 Pa 439. 

Tea—Kidde Sales A Service, Ina v. Peainon, OvApp., 
493 EW.2d 326—Hospita] Consultant!, Ina v. Fo- 
tyka, GvApp., 531 S.W.2d 657, err. lef. no rev. 
err. 

50,25. U.S.—Gorman PuK Ca v. Stillman, D.CI11, 
516 FAupp. 98. 

Oa-Baxley v. Black, 162 S£.2d 389, 224 Ga 456. 

N.Y.—Service Systems Corp. v. Harris, 341 N.Y.S.2d 
702, 41 AD2d 20. 

N C—Orkin Exterminating Ca of Raleigh v. Griffin, 
128 &E2d 139,258 N.C 179. 

Wash.-Wood v May, 438 P.2d 587, 73 Wash.2d 307. 

Not necessary that employee receive specialized 
training and »lrill« 

Pa-Hayes v. Altman, 225 A2d 67a 424 Pa 23. 

Covenant applying only If oi^oyee quit em¬ 
ploying hdd not Invalid 

Pa-^acobson A Ga v. International Envitonment 
Corp, 235 A2d 612, 427 Pa 439. 

50.30. U.S.-Diaz V Indian Head, Ina, D.CIE. 402 
RSupp. Ill, afld, C.A., 525 R2d 694. 
Protection granted iriien services nnlqne and 
extraordfrurlly artistic 

Ohio—Goooey v. WCPO Television Divinon of Scripps 
Howard Broadcasting Co, 300 N.E2d 256, 35 
Giio App.2d 124. 

50 JO. lowa-Baker v. Staikey, 144 N.W.2d 889, 259 
Iowa 48a 

Masa-All Stainless, Ina v. Colby, 308 N.E2d 481,364 
Maas. 773. 

Mo!—Mills v. Murray, App., 472 S.W.2d 6—House of 
Tools A Engineaing, Ina v. Price, App, 504 
S.W2d 157. 

Nev.-Hansen v. Edwards, 426 P2d 792, 83 Nev. 189. 

NJ.-4{udioo Fbam Latex Products, Ina v. Aiken, 198 
A.2d 13a 82 NJJuper. 508. 

Or.—North Paa Lumber Ca v. Mboie, 551 P.2d 431, 
275 Or. 359. 

Tex.—Kidde Sales A Servica Ina v. Peainon, GvApp, 
493 S.W.2d 32a 

Goodwill created by employee, etc. 
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50J5. U.S.—Modem Controls, Ina v. Andreadakis, 
CAJdinn, 578 F.2d 1264. 

Frederick Chusid A Oa v. Marshall Leeman A 
Co, D.CN.Y, 279 FJupp. 913-Mijdng Equip¬ 
ment Ca V. Pfailaddphia Gear, Ina, D.CFa, 312 
RSiqip. 1269, mod. on oth. grds, CA., 436 FJd 
1308-Seivonmation Mathias, Inc. v. Engfert, D.C 
Pa, 333 RSupp. 9. 

Ga-^Budget Rent-A-Car Corp. of America v. Fein, 
CA.Oa, 342 F3d 509. 
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low»-Baker v. Surkey, 144 N.WJd 889, 259 Iowa 
48a 

Kan,—Eastern Distributing Co., Inc v. Flynn, 567 P.2d 
1371, 222 Kan. 666. 

Mass.-HkU Stainless, Inc. v. Colby. 308 N.E 2d 481, 364 
Mass. 773 

Wells V. Welb. 400 N.E2d 1317, 9 MassApp. 
321. 

N.Y.-Furdiiaing Associates, Inc. v. Weitz, 240 N.Y. 
S.2d 476,39 Misc.2d 262, affd. 241 N Y.S.2d 4a 19 
A.D.2d 174, revd. on oth. grds. 196 N,E2d 245.13 
N.Y.2d 267, 246 N.Y.S.2d 600. 

N.C—Safety Equipment Sales ft Service, Inc. v. WU- 
liams, 206 S.E.2d 745, 22 N.C.App. 410. 

CMiio—H. J. Sherwood, Inc. v. Fibeco, Inc., 234 N.E2d 
331, 13 Ohio Misc. 269. 

Texr-Oricin Extenninating Co., Inc. v. Wilson, Qv. 

App.. 501 EW.2d 408, err. dism. 

Trade lecrets sot bToWed 

NJ.-EIIii V. Lionikis, 377 A.2d 1208, 152 NJ.Super, 
321, afld. 394 A.2d 116, 162 NJ.Super 379. 

50.60. U.S.-4ilodein Controls, Inc. v. Andreadokis, 
C.^Mina, 378 F.2d 1264-Heiiry Hope X-Ray 
Products, Inc. v. Matron Carrel, Inc., CA.Anz., 
674 P.2d 1336. 

Sevomatioa Mathias, Inc. v. Englert, D.C.Pb., 
333 F.Supp. 9, discussing Maiyland law. 

DL—Rhoads v. Clifioa. Gundenon ft Co., 411 N.E2d 
138a 44 IlLDec. 914, 89 nUpp.3d 751. 

Mass.-All Stainlesa, Inc. v. Colby, 308 N.E2d 481, 364 
Mass 773, 

Wells V. Welb. 400 N.E.2d 1317, 9 Mass. App. 
321. 

N.Y.-Service Systems Oorp. v. Harris, 341 N.Y.SJd 
702, 41 A.D.2d 2a 

Abeence of space and time Umltatioos rendering 
contract Intnlid 

OUo-Gobd V. Laing, 231 N.E2d 341,12 Ohio App.2d 
93. 

t*Vft « )ipWi r Ml— 

U.S.—In re Uniservioes, Inc., CA.lndL, 517 F.2d 491 

EL—Iroquob Industries Carp. v. Popik, 415 N.E2d 4, 
47 IlLDee. 279, 91 IllApp.3d 503. 

Ind.—Captain and Co, Inc. v. Towne, App, 404 
N.E2d 1139. 

N.Y.—Career Placement of White Plains, Inc. v. Vaus, 
354 N.Y.Sld 764, 77 Misc.2d 788. 

RelenPDt ftctor 

KGruL—Modem Controls, he., v. Andreadakb, CA. 
Minn., 378 F.2d 1264. 

50.65. NJ.—Whitmyer Bros, Inc. v. Doyle, 274 A.2d 
377, 58 NJ. 23. 

N.Y.—Pnrdiaiiiig Awociatea, Inc. v. Weitz, 240 N.Y. 
&2d 476,39 MneJd 261 alH. 241 N.Y.S.2d 40 .19 
A.DJd 174, revd. on oth. grds. 196 N.E2d'24S. 13 
N.Y.2d 267, 246 N.Y.SJd 600-De Mov v. Siod- 
mak, 232 N.Y.S.2d 381, 43 MbcJd 801. 

51 UE—Water Services, Inc. v. Teaco Chemicals, 
Inc., CA.GL, 410 F.2d 163. 

AMP Inc. V. Aksu. D.CPa, 237 F.Supp. 601- 
Mixuig Eqnipinent Ox v. Philaddpliia Ow, Inc, 
D.CPl, 312 F.Sapp. 1269, stadng New York law, 
mod. on odL grds.. CA, 436 F.2d 1308. 

Fla.—Oridn Extenmnating Co. of South Florida v. Lef- 
kowitz, Ap(x. 169 So.2d 336 

Oa.—Inantanoe Center, Ina v. Handhon, 129 S.E2d 
801, 218 Ga. S97-Wood v. Bowen Battery ft 
Spark Plug Ox, 144 S.E2d 101, 221 Ga. 215. 

Ind.-MJ]ler v. Frankfort Bottle Gas, Inc, 202 N.E2d 
393, 136 InrLApp. 456. 

lowa^-Orkiu Extennimting Co. (Arwell Division) v. 
Bametl, 146 N.W.2d 32a 

La.—Natianal Sdiool Studios, Inc. v. Barries, App, 236 
Sold 309. 

Md.-Silv«r v. CoUberger, 188 A.2d 155, 231 Md. I. 

Or.-Nort]i Pac. Lumber Ox v. Moore, 551 Pld 431, 
275 Or. 359. 

Pl—J aoohson ft Ox v. Intenatkoal Enviroument 
Ojip, 235 Aid 612,427 Pa. 439. 

Loaman y.-Obiitz, 25 D. ft C2d 484^ 109 P.LJ. 
399-Jaooliaan ft Ox v. Stnnsa, 77 Mmt8. 246— 


Yetter v Dunn, 78 Montg. 316—Cascade Poob v. 
Fox, 76 Vork 14—Alabama Binder ft Chemical 
Corp. V. Pennaylvanui Indus. Chemical Cor|x, 111 
P.U 230, alTd 189 A 2d 180. 410 Pa. 214-Beck- 
er V Shields, 3 Adams LJ 21. 

Tex.—John L. Braralet ft Qj v. Hunt, Ov.App., 371 
SW2d 787, err ref no rev err.-Traweek v. 
Shields, Ov.App, 380&W.2d 131. 

Insurance a^nt 

US.—Hedberg v. Stste Farm MuL Auto. Ins. Co, 
CA.Mmn.. 350 F.2d 924 

Ill.-Dunn V Shepherd, 323 N'.Eld 853, 25 III.Ap|x3d 
825. 

Misi-BagweU v. H. B. Wellborn ft CO., 156 Sa2d 739, 
247 Miss. 564. 

S.C.-Oxman v. Profitt. 126 EE2d 852, 241 S.CL 28. 

Wis.—Union Central Life Ins. Co. v. Balistrieri, 120 
N.W2d 126,19Wis.2d 265. 

Laundry solicitxu', collector or ddivery man 

us—In re Uniservices, Ine, CA.Ind, 517 F.2d 492. 

Bakery route salemnan 

Pa.—Captal Bakers, Inc v. Townsend, 231 A.2d 292, 
426 Pa 188 

Other contracts held valid 

(17) U.&-H. R Fuller Ox v. Hagen, D.CN.Y, 363 

F.Supp. 1325. 

Ala.—D. E Oayton and Associates v. McNsughton, 
182 So.2d 89a 279 Ala. 159. 

Ga.—McMimy v. Bateman, 144 S.E2d 345, 221 Ga. 
240-~Spalding v. Southestem Personnel of Atlan¬ 
ta, Inc, 149 S.E2d 7H 222 Ga. 339. 

La.—Target Rental ToweL Inc. v. Byrd, App., 341 
SoJdbOa 

Md-Tuttle v. Riggs-Warfield-Rolosoa. Ine., 246 AJd 
588, 251 Md. 45 

Mass.—AU Stainless, Inc. v. Cdby, 308 N.E2d 481,364 
Mass. 773 

Ma—EE. HainngtcHi, Inc. v. Frick, App., 428 S.W.2d 
945—House of Toob ft Engineering Ina v. Price, 
App, 504 EW.2d 157. 

N.Y-Meryl, Inc. v. Facherra, 274 N.YA2d 188, 51 
Misc.2d 864. 

Po.—Bettinger v. Carl Berke Ass'n, Inc, 314 AJd 296, 
433 Pa. loa 

Tex.—Holiday Hill Stone Products, Inc. v. Peek, Ov. 
App., 387 S.W.2d 731. 

Vt.—Vemiont Elec. Supply Ca, Inc. v. Andrus, 313 
AJd 436, 132 Vt 193. App, after remand 340 
AJd 77,133 Vt 422, qx supp. 373 A.2d 531, 135 
Vt. 19a 


aause void where iiuunim ag»t independent 
contractor 

Fla.—Ware v. Money-Plan Intern., Inc, App.2Dbt, 
467 Scx3d 1071 
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51,5. N.Y.—Service Systems Coip. v. Harris, 341 
N.Y.S.2d 7(0, 41 A.Dld 20 

Time and space Umitatioas held rosonahle 

Md.—Ruhl V. F. A. Barieu Tree Expert Co, 223 A.2d 
288, 245 Md. 118 
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52. Ark.—Borden, Inc. v. Smith, 478 S,WJ2d 744,252 
Ark. 295. 

Ill—Solar Textiles Co. v. Fortino, 196 N.E2d 719, 46 
ni.App.2d 436. 

lowa-Baker v. Starkey, 144 N.WJd 889, 259 Iowa 
480. 

Md.-Beclcer v. Bsiiey, 299 AJd 835, 268 Md. 93. 

Mass.—Knowles Braadcistiiig Co, Inc. v. Oreto, 322 
N.E2d 791, 3 MattApp. 707. 

NY.-Applicaticm of Kumm, 233 N,Y.S.2d 598, 36 
Misc.2d 816-De Mov v. Siodmak, 232 N.YE2d 
381, 43 Misc.2d 801. 

Tex.—Ramey v. Combined Am. Ins. Ca, av.App., 339 
S.WJd 323—Vaughan v. Kiaer, Ov-App, 400 
S.W.2d 586, err. ref. no rev. err. 
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Agreements held invalid 

(11) Ark.—Evans Laboratories, Ina v. Mdder, 562 

S.W.2d 62, 262 Ark. 868. 

Ga.—Dixie Bearings, Ina v. Walker, 133 EE2d 338, 
219 Ga. 3S3-Stein Sted ft Supply Ca v. Tucker, 
136 S.E2d ner, 2G0 S.E2d 363, 231 Oa 83. 

DlJohnson v. (Country Life Ins. Ca, 300 NE.2d II, 
12 IlLApp.3d 158—Nationwide Advertbmg Sep 
vice, Inc. v. Kolar, 302 N.E2d 734, 14 in.App.3d 
521 

Md.—Budget Rent A Car of Washingtoa, Ina v. Raib, 
302 AJd 11, 268 Md. 478. 

Maas.—Natioiial Heuing Aid Centers, Ina v. Avan, 
311 N.E2d 573, 2 MamApp. 283. 

N.Y.—Columbia Ribbon ft Carbon M^ Co, Ina v 
A-l-A Corp, 369 N.E2d 4, 42 N.Y.2d 49^ 398 
N.YE2d 1004, 

Pa—Trilog Asaodatea, Ina v. Famubro, 314 A.2d 287, 
455 Pa 243. 

Standard Printing Ca v. Frooopia 37 Nop 
thumtxLJ. 60. 

Tex.—Justin Belt Co, Inc. v. Yost 302 EW.2d 681. 

Hdidsy, Hin Stone Products, Ina v. Peek. Civ. 
App.. 387 S.W.2d 731. 

Wash.—Central Credit Collection Control Corp. v. 
Graysoa 499 P.2d 57. 7 WasLApp. 36. 

W.Va-PEMCO Corp. V. Rosa 237 &E2d 883, 163 
W.Va 42a 

Public policy oflieiided 

UJ5.—Power Distribution, Ina v. Emetgen^ Power 
Eaginaermg. Ina, D.CVa, 369 FEupp. 34, 

52,3. m-Solar Textiles Ca v. Fortina 196 NE.2d 
719, 46 DLARxTd 436, 

lowa-Baker v. Starkey, 144 N.WJd 889, 239 Iowa 
4SO-C)ridn v. Exterminatmg Ga (Arwdl Divbioo) 
V. Bunett 146 N.W.2d 32a 

Md-Maclntoih v. Brunswick Corp, 215 AJd 221 
241 Md. 24-Rulil v. F. A. Bartlett Tree Expert 
Co, 225 A.2d 288, 245 Md. llS-Tattle v. Riggs- 
Warfield-Roloson, Inc, 246 AJd 388, 231 Md. 45. 

Ohio-Gobd v. Laing, 231 N.E2d 341,12 Ohio AppJd 
93-EJ>.I. of Cleveland. Ina v. Baala 230 NJBJd 
33112 Ohio App.2d 16. 

Tex.—Dollgener v. Rifeertaon Fleet Servicoa Ina, Civ. 
App., 327 S.W.2d 277, err. ref. no rev. err. 

Va-Riebanboo v, Paxton Co, 127 S.E2d 113, 203 
Va 790. 

Undue hardship not shown 

Mass.-Maiiiie Contneton Ca, Ina v. Huriey, 310 
N.E2d 916; 363 Mass. 28a 
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52.6. Va—Rkhaidson v. Paxton Ga, 127 S.E2d 113, 
203 Va 79a 

S2S. U,S.-DorpOfiver, Ina v. U.S, 432 F.2d 447, 
193 Cta 187. 

American Air Filter Co, Ina v. Md^uhoL D.C 
Pa, 361 F.Supp. 908, stating Kentucky law-^ E 
Fuller Ca v. Kageu, D.CN.Y, 363 F.Supp. 1323. 

Cola-MUIer v. KendaU, App, 341 P.2d 126. 

Del.—Knowlei-Zeswitz Musia Ina v. Gera, Ch., 260 
A.2d 171. 

Pb.—Auto Qub AffiUatei, Ina v. Donabey, App., 281 
Sa2d 239. 

Ga-Mike Bsjalia laa v. Pika 172 EE.2d 676, 226 
Ga 131-Piircell v. Joyner, 200 EE2d 363, 231 
Ga 83—Wulihorst v. Hudgins ft Go, Ina, 200 
EE2d 743, 231 Oa 170. 

Stewart v. American Home MuL Life Iiu. Ca, 
129 EE2d 367, 107 GoApp. 105. 

lE-Snyder v. Hamflton. 189 NE.2d 97.39 IILApp.2d 
352—Central Keyatooe Plating of EL, Ina v. 
Hutchison, 210 N.E2d 239, 62 ElAppJd 188- 
Statistical Tabulating Corp. v. Haud. 293 N.E.2d 
9oa 10 D].App.3d sa 

Iowa—Insurance Apnta Ina v. Abel App, 338 
N.W.2d 531. 

Nev.-HBnien v. Edwanta, 426 PJd 792, 83 Nev. 189. 

NJ.—Hudson Foam Latex Producta he. v. Aiken, 198 
A.2d 136, 82 NJ.Super. 308. 

N.Y.—Service Systems Ctap. v. Hnrrb, 341 N.Y.SJd 
7D2, 41 ADJd 2a 
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Kidd V. Oakei, 240 N.YA2d 297, 39 Mlic2d 
100, levd. on oth. gidi 241 N.YS.2d 401 39 
Mk(x2d64S. 

N.Ci—Hudioo V. North Carolinn Fann Bureau Mut. 
iM. Ca, Inc., 209 S.K2d 416, 23 N.CApp. 50li 
cert den. 211 S.E2d 217, 286 N.C. 414 

Fk—beneficial Rnance Ca of Lebanon v. Becker, 222 
AJd 871 422 Pa. 331. 

Vetter v. Dunn, 78 Montg. 316-Caacade Pools 
V. Fox. 76 Ydrt 14-Becker v. Shields, 5 Adams. 
U. 21—Hofboan v. Rittenhouse^ 58 Lanc.Rev. 
321, exceptkns dism. 38 LancJtev. 444, affd. 198 
A.2d 541 413 Pa. 587—McNamara v. Wood, 83 
Montg. 379. 

Teniu—Allright Auto Parks, Inc. v. Berry, 409 S.W.2d 
361, 219 Term. 28a 

Tet-Toch V. Eric Schuster Cotp., QvApp., 490 
S.W.2d 611 err. ref. no rev. err. 

IVhit ii reasonable depends OB the ftoi 

aa.-Cofliw System of Atlanta v. Fox, 176 lE2d 71, 
226 Ga. 593, app. after remand 182 S.E2d 109,227 
Oa.6Ql 

Area and term ttf restrlctkw held reasonable 

(1) U.S^—^Nadmal Homes Carp. v. Lester Industries, 

Ine., CA.Va., 404 F2d 225, an>. after remand 425 F 2d 

1210 

Gillette Ca v. WilUams, D.CCain., 360 F.Supp. 
1171—Xodiler v. PunwMnjt, D.CTenn., 380 
FBupp. 12H 

Aifc-bailey v. King, 398 S.W.2d 906, 240 Ait 243. 

Colo-Bpngue^ Aetna Trailer Sales, Ina v. Hruz, 474 
PJd 216, 172 Cola 469. 

Wagner v, A ft B Penonnel Systems, Limited, 
App. 473 P,2d 179. 

CoruL-Wellet v. O'Coniiell, Cam.PL, 183 A.3d 287,23 
ConaSop. 335. 

Ga^Railbid v. Kramer, 204 S.E2d 171, 231 Ga. 757. 

Inl-4408, ItK. V, Losure, 373 N.EJd 899, 173 Ind. 
App. 638. 

bwa—OrUn Exterminatiag Ca (Arwdl Divisiaa) v. 
Burnett. 146 N.WJd 320 

Ls.-4<d-Way. Ina v. Wesley, App., 290 Sa2d 454. 

Mass.—AvaOooe v. Elizabeth Arden Sales Corp., 183 
N.E2d 496, 344 Mass. 356. 

hfiniL—Walker Employment Service, Ina v. Parfchuist, 
219 N.W.2d 437, 300 Minn. 264. 

NM/-Lovelace Qinic v. Murphy, 417 PJd 430 76 
NJd. 643. 

N.Y^-4tiec8rdi v. Modem Silver Linen Supply Co. 
Ina, 356 N.Y.S.2d 872, 43 AD.2d 191, afTd. 335 
NJE2d 856, 36 N.YE2d 943, 373 NYB2d 551. 

Carter Cart Cmp. v. Cohan, 231 N.Y.S.2d 192, 
35 Miic.2d 702—Career Pboement of White 
PUns, Ina v. Vaui, 354 N.YB.2d 764,77 Misa2d 
788. 

N.C-Quadra Statioiis, Ina v. Gilley, 172 EE2d 237,7 
N.CAPP. 227. 

Ohio—Clooney v. WCPO Television Divisian of Scripps 
Howard Broadeaiting Co. 300 N.E2d 256, 35 
CHiio App.2d 124. 

Pk-Hayts v. Ahman. 225 AJd 670 424 Pa. 23. 

Liberty MnL Ink Ca v. MiUham, 33 D. ft C2d 
97-4eneflcial Fiiiaiice Ca of Lebanon v. Bedcer, 
II Lebanon 36, exceptiont dinnisied II Lebanon 
80 222 A.2d 873, 422 Pa. 531. 

VL—Vermont Elec. Supply Ca, Ina v. Andrus, 315 
A.2d 430 132 VL 195. App. after remand 340 
AJd 77, 133 VL 422, op. luppL 373 A.2d 531.135 
VL 190 

Alta aid tcm of laatrictfam Imld BBrcastNi^ 

(1) U.S.-E L. ConweU ft Ca v. Outbertet, CA 

MtL, 429 F.2d 327. 

Ga.—Dixie Beaiingk Ina v. Walker, 133 S.E2d 338, 
219 Ga. 353. 

Iiid.-Fnderick v. Professional Bldg. Maintenuioe In¬ 
dustries. Ina, 344 N.E2d 299, 168 ItuLApp. 647. 

Md.“^Iill V. Computer Equipment Corp., 292 A2d 54, 
266 Md. 170 

Minn.-Eutectic Welding Alloys Corp. v. West, 160 
N,W.2d 366, 281 Minn. 13. 

Ma—National Starch and Chemical Corp. v. Newman, 
App., 577 S-WJd 99. 


NJ.-KarIm v Weinberg, 372 A2d 616,148 N.J.Super 
243, affd. 390 A.2d 1161, 77 N.J. 408. 

N.C.—Engineering Associates, Ina v. Pankow, ISO 
EE2d 36, 268 N.C 137. 

Ohio-E E Moore Ca v. Ochiltree. 239 N.E2d 242. 
16 Ohio Misc 43. 

Or—Maa-Well Enveknie Co. v Saley, 497 P 2d 364, 
262 Or. 143. 

Tex.—Hosptal Consultants, Inc. v. Potyka, Ov.App., 
531 S.W 2d 637, err. ref. no rev. en 
Territorial restrictioD redoced 
UE—Alexander ft Alexander. Ina v Drayton, D C. 

Pa, 378 RSupp. 824. affil., CA. 505 F 2d 729. 
Colo.-Short V. Fahraey, App., 502 P.2d 982 
ReasonaUmiesa to be detemUned by courts 
U.S.—Electrome Data Systems Corp. v. Kinder, D.C 
Tex., 360 FSupp. 1044. affd., CA.. 497 F.2d 222. 
Prohlbltiiig Interaction witii psat and proapec- 
tlve climiti too reatrictlTe 
Ind—Seach v. Richards, Dirterle ft Co., App., 439 
N.E2d 208. 
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52.15. U.S.—Credit Bureau Management Ca v. Hule, 
D.CArk., 254 FEur). 547-Kutka v. Tempo¬ 
raries, Inc, D.C.Tex.. 568 RSupp. 1527. 

Fla.—Auto Qub AftHutes, Ina v. Dooahey, App., 281 
So.2d239 

Nev -Hansen v Edwards, 426 P 2d 792, 83 Nev. 189. 

N Y.—Home v. Radiologicsl Health Services, P.C, 371 
N.Y.S.2d 948, 83 MisaTd 446, affd., A.D., 379 
N.Y.S.2d 374. 

Abaence of ttane limitations 

(I) III.-Houae of Vision, Ina v. Hiyane, 208 N.E2d 

390, 58 mApp.2d 431. 

(3) n.—House of Vision, Ina v. Hiyana 208 N.E2d 

390, 58 IDAppJd 431. 

Ondasbn of rnta limits, etc. 

Pa—Rodgers v. Weyant, 26 Cambria 130. 

Time held reasonaUe 

(1) U.S.—Perthou v, Stewart, D.COr., 243 FBupp. 

655. 

52.18. Ark.-McLeod v. Meyer, 372 S.W2d 220,237 
Ark. 173. 

.Ga—Stewart v. American Home Mut. Life Ina Ca, 
129 SE.2d 367, 107 GaApp. 103. 

Pa—Reading Aviatkn Servica Inc. v. BertoleL 311 
A2d 628,454 Pa 488. 

Hisiand v. Nagpraki. 37 D. ft C2d 157, IS 
Bucks 391 

Tex.—Vaughan v. Kiier, Civ.App., 400 S.W2d 386, err. 
nf. no rev. err. 

Time held reaitmable 

(1) UE-Univetial Elec. Corp. v. Golden Shield 

C(^., CAPuerto Rko, 316 F.2d 568. 

Conn.—HmenteriaL Inc. v. Dagata, 277 A2d 512, 29 
Coan.Sup. 180 

lowa-Baker v. Starkey, 144 N.W.2d 889, 239 Iowa 
480 

Pa-Hayes v Altmaa 225 A2d 670 424 Pa 23. 

Tex.—Eubanks v. Puritan Chemical Co., QvApp., 353 
EW.2d 90, err. irf. no rev. err. 

U.&—Creifit Bureau Management Ca v. Huie, D.C 
Aik., 234 'esvpp. 347, stating Texas law. 

Pa—Alabama Binder ft Chemical Corp. v. Pemisylva- 
nia Indio.' Chsnical Corp.. Ill P.LJ. 23Q, affd. 
189 A2d 180. 410 Pa. 214. 

(3) Cola—Miller v. Kendall, App.. 541 P.2d 126. 

(4) UB —Electrenk; Data Systema Cotp. v. Kinder, 

D.CTex, 360 RSupp. 1044, afH, CA.. 497 F2d 222. 

Ma-MUls v. Murray, App., 472 EW.2d 6-Hou8e of 

■Tools ft Engining, Ina v. Price, App,, 504 
&W.2d 157. 

(3) Pa—Boldt Macfaineiy ft Tooia, Ina v. Wallace, 

366 ABd 902, 469 Pa 504 

Time held mccessive 

UB.—Credit Bureau Management Ca v, Hute, D.C 
Ark., 234 RSupp. 547. 

Ark.-BiDwa v. Devine, 402 S.W.2d 669, 240 Aik. 838. 
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(4) U.S.—Alexander ft Alexander, Ina v. Dmyton, 

D.C Pa. 378 RSupp. 824, affd. CA. 303 F.2d 729. 

S221 Ark —McLeod v. Meyer, 372 &W.2d 220,237 
Ark. 173 

Cona—Tunentenal, Inc. v. Dagam, 277 A 2d 512, 29 
ConaSup. 180 

Ga—Elluon v. Labor Pool of America, Ina, 184 EE2d 
572, 228 Oa 147 

III —Aristocnt Window Ca v. Randell, 206 N.E2d 
543, 36 Ill.App.2d 413. 

Ind.-^I408, Ina v. Losure, App., 373 N.E2d 899, 173 
IniLApp. 658. 

La—Beaver Pnxluctions, Ina v. Johnston, App. 333 
Sa2dS9 

Mina—Eutectic Welding Alloys Corp. v. WesL 160 
N.W.2d 566. 281 1«mL 13. 

NJ.—Hudson Foam Latex Products, Ina v. Aiken, 198 
A2d 136, 82 NJ.Soper. 508—Magic Fmgeis, Ina 
v. Rotnns, 206 A2d 601, 86 NJ.Super. 236. 

Pa—Reading Aviation Service, Ine. v. BertoleL 311 
A 2d 628, 434 Pa 488. 

RO. Okie Ina v. Attaway, 31 D. ft C2d 173. 

S.C—Eastern Busuess Forms, Ina v. Kisder, 189 
EE2d 22, 238 EC 429. 

Tex.—Ramsden v. Noms of Houston, Ina, CivApp. 
444 EW.2d 838. 

Area of restriction held reasonable 

U.E—Univeisal Elec. Corp. v. Golden Shield Corp., 
CAPuerto Rica 316 R2d 568. 

Perthou v. Stewart, D.COr., 243 FBupp. 635. 

Cola-Tuff V. Brayman. App.. 318 PBd 29E 

Fla—Auto Qub Affiliates, Ina v. Dooahey, App., 281 
Sa2d 239. 

Ga—Edwards v. Howe Richardson Seale Co., 229 
S.E2d 651, 237 Ga. 818. 

III.—Shore Paper Products, Ina v Fmiy, 392 N.E2d 
1148, 30 IU.Dea 280. 74 IlIApp.3d 498. 

Ind—Miller v. Frankfort Battle Gas. Ina, 202 N.E2d 
395, 136 IndApp. 456. 

Maas.—Marine Contractors Ca, Inc. v. Huriey, 310 
N.E2d 915, 365 Masa 28a 

Ma—Sdinucks Twenty-Five, Ina v. Bettendorf, App., 
595 S.WJd 279. 

Pa-Hayes v. Altman, 225 A2d 67a 424 Pt 23. 

Histand v. Nagonki. 37 D. ft C2d 137, IS 
Bucks 392—Beneficial Fuiance Ca of Lebanon v. 
Becker, II Lebanon 36, exceptions dismissed 11 
Ldianon 80, 22 A2i 873, affd. 422 Pa 531. 

Area held unreasonable 

i;.E—Perthou v. Stewarf D.COr., 243 RSupp. 655- 
Electioiiic Data Systems Corp. v. Kinder, D.C 
Tea, 360 RSupp. 1044, affd., CA. 497 F.2d 222. 

Ga—Duiliaffl v. Stand-By Labor of Georgia Ina, 198 
SE2d 145, 230 Ga 338. 

lowa-Baker v. Starkey, 144 N.W-2d 889, 259 Iowa 
48a 

N.Y.—Edward Weias Advertaing Agency, Ina v. 
Wdss, 268 N.Y.S.2d 69, 25 ADBd 633. 

N C-44anpower of Gnilfisnl County, Ina v. Hedge- 
cock, 237 S.E2d 109, 42 N.CApp. 515. 

Ohio—Morgan Lumber Sale* Ca v. Toth, 321 N.E2d 
907,41 Ohio Misa 17. 

Or.-Kennedy v. Wackenhut Corp., 599 PBd 1126, 41 
Or.App, 275, reconsidention gr., mod. on oth. 
gida 601 R2d 474, 42 Or App. 435. 

Pa—Trilog Asaociatet, Ina v. Famulaia 314 A2d 287, 
435 Pa 243. 

Tenn.-A]lright Auto Farits. Ina v. Berry, 409 EWJd 
361, 219 Tenn. 280. 

Wik-Union Central Life Ina Ca v. Balistkri, 120 
N.W.2d 126, 19 Wia2d 265. 

Limitation may be as to particular clients rather 
than geo^apbic 

Wia—Rollins Burdick Hunter of Wgoonsin, Ina v ■ 
Hamilton, 304 N.W.2d 752, 101 Wia2d 46a 

S2M. UE-Credit Bureau MaiHgematOav.Huuv 
D.CArk., 234 RSupp. 547. 

Fla—Auto Oub Affiliates Ina v, Donabey, App., 281 
Sa2d 239. 

Oa—Edwards v. Howe Rkhardson Scale Co., 229 
S.E2d 651, 237 Ga 81E 
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Ma—Enpir^ Inc. of Malden v. Hoseland, App., S38 
S.W.2d 767. 

Area (rf bndneaf 

(2) Other matten. 

Am.—SnelUag and Snelhng, Inc. v. Dupay Enterprises, 
Inc, App, 609 P.2d 1062, 125 Ariz. 362. 

Ma—Continental Research Corp. v. Schola, App., 595 
S.W.2d 396. 

NJ.—Rubei & Jensen Corp. v. Rubcl, 203 A.2d 625,85 
NJ.Super. 27. 

Pi—Bddt Machinery ft Tools, Inc. v. Wallace, 366 
AJd 902, 469 Pa. 504. 

(3) d-JiAnsoo v. Lee, 257 S.E.2d 273, 243 Gi 

864. 

Ana ooWde that in which employer does bnai- 

nem 

(1) NJ^udion Foam Latex Products, Inc. v. Ai¬ 
ken. 198 A.2d 136, 82 NJ.Super. 508. 
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52,27. Aifc.—McLeod V. Meyer, 372 S.W.2d 22 a 237 
Aik. 173. 

Oa,—WuUhorst v. Hudgins ft Co, Inc, 200 S.EJd 743, 
23101 17a 

SlJfl. Ui^Electionic Data SysteiM Corp. V. Kind¬ 
er. CA.Tex.. 497 F.2d 221 

Misa.-^Redd Pest Cntrol Ca v. Heatheriy, 157 So.2d 
133, 248 Miss. 34. 

Pl-^Albee Homei Inc. v. Caddie Homes, Inc., 207 
AJd 768,417 Pa. 177. 

Waali-Wood v. Miy, 438 Pld 587, 73 Washld 307. 

52,33. Ui.-Mooce v. Curtis lOOa Inc, CA.Ma, 
640 Fid 92 a 

Certified LaExKttoiies of Tex, Inc. v. Rubinson, 
DXLPa, 303 FJhipp. 1014. 

lowa-fcker v. Starkey. 144 N.W.2d 889, 259 Iowa 
4Sa 

. hOn.—Redd Pest CoittiOl Co. v. Heatbedy, 157 Sold 
133, 248 Mim 34. 

Neb.~Brewer v. Tracy, 253 N.W.2d 319,198 Neb. 503. 

N.C-^amei C Greene Co. v. Amcdd, 145 S.E2d 304, 
266N.C85. 

Term.—CJ& qaoted in AUright Auto Parka, Inc. v. 
Berry, 409 S.Wld 361, 3H 219 Terra 28a 

Tex,-^Eabanlia v. Puritan Chemical Ca, Qv.App, 353 
RWld 9a err. ref. no rev. err.—Whites v. Star 
Engtaving Go, avJlpp, 480 S.Wld 757. 

State wide reatridlon 

Gi—fihrty v. Stanco Communications Products, Ina, 
252 S£2d 491, 243 Oa. 68, disapproving and 
owmiling Orkin Extenmnating Ca v. Dewberry, 
204Gi794,51 S£ld669; Taylor Publishing Ca 
V. Jboei 226 Oa 831 177 SE.2d 655; Artistic 
Omunental Iron Ca v. Wilkes, 213 Oa 654, 100 
SX2d731. 

52,35. Fta.—Auto dub Alfifiates, Ina v. Donahey, 
App, 281 Sold 139. 

Mai8.-A0 Stainkai, Ina V. Colby. 308 N.Eld 481,364 
Mam 773. 

NeE-Aewer v. Tney, 2S3 N.Wld 319,198 Neb. 503. 

Temi^-CJi «uted In Allii^ Auto Parka, Ina v. 

Berry, 409 S.Wld 361, 364, 219 Tena 28a 

Eatire cofeaaat BaorfMfteable 

U,&-Mooie V. Cutb lOOa Inc, CAJdo, 640 F.2d' 
92 a dimiaRng Georgia law. 
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5139. NJ.^ubel ft Icasen Corp. v. Rubd. 203 
Aid 625, 85 N JBuper. 27. 

TcL-OiUn Extenninitiiig Co, Ina v. Wilion, dv. 
App, 301 S.Wld 408, err. dism. 

52.48. Nathmwide feitriedOB 

(3) Not invdid per la 

Fla—Auto dub Affifiates, Ina v, Donahey, App.; 281 
Sold 239. 

(4) Otiier agreements. 

U.S.—TiamnAmenean Cnlleotions, Ina v. Continental 
Aeoount Servicmi House; Inc, D.CUtah, 342 
FBupp. 1303, stathig Coiondo law. 


Md.—Macintosh v. Brunswick Corp., 215 A.2d 221 
241 Md. 24 

5254. Ga—Landmark Fmanaal Services, Ina v. 

Tarpley, 224 S.E.2d 736, 236 Ga 568. 

III.—Central Keystone Plating of Ill, Ina v, Hutchison, 
210 N.E2d 239, 62 Ill An>.2d 188 
La—Delta Finance Ca of La v Graves, App.. 180 
So 2d 85 

Ma—Deck and Decka Personnel Consultmta Ltd v. 

Pigg, App.. 555 S.W.2d 705. 

N.H.—Moore v. Dover Veterinary Hospital, Ina, 367 
A.2d 1044, 116 N.H. 680. 

N-Y.-Home v. Radiological Health Services. P.C, 371 
N.Y.S.2d 948, 83 Misa2d 446, affil, A.D, 379 
N.YS.2d374 
SfllAawaii 

NJ.—Hogan v. Bergen Brunswig Corp, 378 Aid 1164, 
153 NlSuper. 37. 

Pa—Boldt Machinery ft Tools. Inc. v. Wallace. 366 
A.2d 901 469 Pa. 504. 

Time limits 

N.C—Manpower of Guilford Cminty, Ina v Hedg^ 
cock, 257 S.E2d 109, 42 N.CApp. 515. 

(3) Ga-Johnson v Lee, 257 SE.2d 273, 243 Ga 
864. 

Agreement held inralid 

Mkh.—Mackie v. State Farm Mut Auta Im Ca, 164 
N.W.2d 773 . 13 Mich.App. 556. 

Territorial llmitatiofl required 
Ga-Fuller v. Kolb, 234 S.E2d 517, 238 Ga 601 
disapprovmg Kirshbaum v. Jones, 206 Oa 191 56 
SE2d 484, to the extent it conflicts. 
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5257. U.$.—In re Unaervices, Ina, CA.Ind., 517 
Fid 491 

S.C—Aimers v South Carolina Nat. Bank of Charles¬ 
ton. 217 SJE.2d 135, 265 EC 48. 

5250. ni.-Hydroaite, Ina V. Sager, 424 N5.2d 719, 
53 ELDea 928, 98 lILA|>p.3<l 758. 

5253. Ma—Alldredge v. City NaL Bank ft Trust 
Ca of Kansas Oty, 468 S.Wld 1. 

NY—^ipBcatkm of Kumm, 233 N.Y.S.2d 598, 36 
Misc.2d 816. 

53. U.E-EL.ConweU&Cav.Gutberlet,CAMd, 
429 F.2d 527—Pairrton ft Co v Bourns, Ina, 
CA.N.Y, 442 P 2d 216. 

Motorola, Ina v. Fairchild Camera ft Instrument 
Coip, D.CAriz., 366 F.Supp. 1173. 

Ariz.—Lessner Dental Laboratories, Inc, v. Kidney, 492 
P.2d 39, 16 Arii./^ 159. 

lE^gnell. Ina v. Weniger, 418 N.Eld 915, 49 m. 

Dea 895, 94 IlLApp.3d 325. 

Mass.—New England Cuteen Service, Inc. v. Aahky, 
363 N.Eld 526, 372 Mass. 671. 

Tex.—Holiday Hill Stone Products, Ina v. Peek, dv. 

Arj., 387 S.W.2d 731. 

Coreiiut reaMwably construed 
N.Y.-Air«ne Ddivery Services Corp. v. Lee, 443 N.Y. 
E2d.5, 72 ADld 731. 

ED—Ist Americui Systems, Ina v. Rezatta 311 
N.W.2d 51. 

Not necesiuy tint secr^ be readily usable 
UB.—ContineiitBl Group, be. v. Kifisley, D.CConn., 
422 FBupa 83E 
CoBftdoitlal information 
U.E—Merrill Lynch, Pierce, Fenner ft Smith v. Stid- 
him. D.CGa., 506 FBupp. 1182, affil. In part, vaa 
in part, CA., 658 F2d 1098. 

535 . UB.—Mixing Equipment Co. v. Philadelphia 
Gear, Ina, D.CP^ 312 FBupp. 1269, stating 
New York law, mod. on otb. grda., CA, 436 F.2d 
1308. 

Oa.—Rollins Protective Services Ca v. Palenno, 287 
EE2d 546, 249 Ga. I3E 

nL—Image Supidies, ina v. Hilmert, 390 N.E2d 68,28 
ULDea 86. 71 IlLApp.3d 7ia 
N.Y.—Purchasing Associates, Ina v. Wdtz, 246'N.Y. 
E2d 60a 13 N.YJd 267,' 196 N.E2d 245. 
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Tex.—Gillen v. Diadnll, Ina, App., 624 S.W.2d 259. 
Agreement held imreasoiiable 
UB.—Great tnkai Carbon Corp. v. Koch Industries, 
Ina, D.CN.y., 497 FBupp. 461 
N Y.—Todd Chemicsl Ca v. Di Stefima 292 N.Y52d 
811, 30 AD.2d 879. 

Tex.—Rimes v. Club Corp of America, dv.App, 542 
EW.2d 909, err. ref. no rev err. 
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54. Ga.—Edwsrds v. Howe Richardsmi Scale Ca, 229 
EE2d 651, 237 Ga. 81E 

Pa.—Boldt Machinery ft Tools, Ina v. Wallace, 366 
A2d 9(0, 469 Pa. 504 

§ 255. Other Agreements Restrict¬ 
ing Liberty of Doing Busi¬ 
ness 

Libraiy References 
Ckirbin on Contracts §§ 1412, 
1418. 

Modem Legal Forms Ch.' 60, 
Sale of G^. 

55. UB.-Btidford v. New York Timea Ca, CA. 
N.Y.. 501 F.2d 51—In re Uniservices, Ina, CA 
Ind., 517 F.2d 491 

Idaho-Sdpp V. Wallece Piatmg, Ina, 523 P.2d 82% 96 
Idaho 5. 

Mas.-B]ackwen v. E M. HeHdes, Jr., Ina. 331 N.E2d 
54, 368 Mass. 225. 

Neb.-D. W. Trowbridge Ford, Ina v. Galyn, 262 
N.W.2d 441 200 NcE 103. 

N-C-Wikaar, Ina v. Cotsaio, 210 EE2d 427, 24 
N.CApp. 271. oerL dea 2II EE2d 801 286 N.C 
421. 

Exdluive franchise 

(4) Other matters. 

Pa—Pierchig Pagoda, Ina v. Hoffner, 351 A2d 207, 
465 Pa 500. 

Agreements held not in restraint of trade 
(3) Ala—Alabema-Tennessee Natural Gas Ca v. 
dty of Huntsville, 153 Sa2d 619, 275 Ala 184, 

(12) Fla—Flammer v. Patton, App., 223 So,2d 150, 
decision quashed, Sup., 245 SoBd 854. 

Ga-^rown Stove Works, Ina v. Kimsey, 167 EE2d 
693, 119 GaApp. 453. 

Miss.—Hood Industries, Ina v. King, 255 So.2d 911 
N.Y.—Kerpen v. First Investors Corp., 257 NY.S.2d 
88a 45 Mua2d 793, affiL 272 N.YB.2d 687, 26 
AD2d 620. 

Covenant not to compete after terminatioa.of 

(3) Other matters. 

UB.—Miller v. Associated Pension Trusts, Ina, D.C 
Ma, 396 FBupp. 907, affil, CA.. 541 F.2d 726. 
Kaa—Eastern Distributing Ca, Ina v. Flyna 567 P.2d 
1371, 222 Kaa 666. 

Ma—Long v. Huffman, App., 557 EWAi 911. 
Ohio-Ideal Milk Ca v. Blevins, 307 NE.2d 271 37 
OhioMiga7& 

Pa—Capital Bakers, Inc. v. Townsend, 231 A2d 291 
426 Pa 188. 

Tcnn.—Ramsey v. Mutual Su^Jy Ca, 427 S.W.2d 849, 
58 TennApp. 164. 

Agreanenta held illegal 

(5) U.E—Budget Rent-A-Car Coip. of America v. 
Fein, CAGa, 342 F.2d 509. 

Mass.—Polsuffl Funeral Service, Ina v. Rodgers, 372 
NEJd 531 6 MamApp. 843 
N.Y.-Joh8iiion V. Liberty Mut Ins Ca, 232 N.YBJd 
85& 

Ga—Fderated Mut Ins Ga v. Whitaker, 209 
161,232 Ga 81I-C V. Mosley Const Ca. Inc. v. 
McCum, 233 EE2d 763. 238 Ga 503'. 

Pa-Randall v. Quetsch, 44 WaaECa 20A 
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Forfdtnn prorlaioM 

WMh.—Shqipard v. Bl tc l moek Lumber Co., Inc., 540 
FJd 1373. 83 With.2d 929. 
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56. Teim.—ButU v. BinlweU, App., 303 S.W.2d 930 
58. UA-Smron Gu Sutions Na Six, Inc. v. Shell 

Ofl Co, CAJAL, 309 FAl 306, cert den. 83 S.Q 

723, 372 U.S. 911, 9 I-BH M 719. 
ConqmmailEedng Servioa Corp. v. Bugineei En¬ 
velope Mlh.. Inc., D.CI1L, 342 F.Snpp. 776. 
Arit-Dittilo V. Tueuo Oenenl Hospital, 333 ?.7d 
TOO, 23 ArizApp. 392, 74 ALR.3d 1259. 
Pt._Hofflnin v. Rittoihouse, 198 A2i 543, 413 Pa. 
387. 

Ihfftlaitar igieeaMiits kdd ^ 

(13) U.S.—Savon Gas Stationi Na Sx, Inc. v. Shell 
OQ Co, CAAfi. 309 F.2d 306, cert den. 83 S.a 725, 
372 UA 911, 9 LEdJd 719. 

Ah.—S(»inCdale GayfeCs Store Ga v. 0. H. Holmes 
Co, 201 So.2d 835, 281 Ala. 267. 

Gaiin.-Scott v. Oenoal Iron ft Wddioj Co., Inc., 368 
AJd Ill. 171 Coon. 131 

Fll-Inland Rubber Cop. v Hekaan. App., 237 Sa2d 
291. 

Oa.—Intentote Sec. Police, Inc. v. CitizeRS and South¬ 
ern Emory Bank, 226 S.E2d 583, 237 Oa. 37. 
IIL-(ySuIIivan v. Coorad. 338 Ni2d 926, 3 IlLDec. 
383, 44 niAppJd 731 

Milt—Holyoke St Ry. Ca v, Department of Public 
Utilidei. 198 N.E2d 413. 

NJ.-RVO v. Johmc, Inc., 289 AJd 351,119 NJAiper. 

N.Y.-O 0 W Bond Stamp Oa of New York v. £ F. 
MncDooald Stamp Co, 230 N.Y£2d 467, 17 
ADJd 17. 

RC-Gximett v. Ward, 179 867, 10 N.CApp. 

685. 

Fa^obn G. Bryant Co, Inc. v. Shag Testing ft 
Repair. Inc, 369 A2d I16A 471 Fa. 1. 
Tenn.-{wartz v. Sanden, 406 S.W2d 70, 36 Teim. 
Ap|t281. 

Ta^Towmend v. GoUard. OvApp., 373 S.W 2d 421 
Va.—Kempiville UtHitiei Ootp. v. wnii, 194 S.£2d 
740, 213 Va. 679. 

AgncMorti beU li reitniiit Of tr^ 

(7) N.E-Smitfa. Batehelder ft Rsgg v. Foster, 406 
A2d 1310, 119 NJL 679, 15 ALR.4th 351. 

§ 256. Certainty of Contract 


Pa.—Cascade Pools v. Fox, Com.Pl., 76 York 14— 
Pennsylvania Linen Rental Service, Corp v Kerch- 
cr, 56 Berks 157. 

S-C.-Oxman v. Profitt 126 S.E2d 851 241 S.C. 28. 

Illegality of consideration 

Tex^Yost v. Justin Beh Co, Inc., OvApp., 488 
S.Wld 850, err. gr. 
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53. N.C—Jewel Box Stores Corp. v. Morrow, 158 
S.£2d 840. 272 N.C. 659. 

54. La.—Desselle v. Petroisi, App., 207 So.2d 190, 
apjdicatkn den. 209 Sa2d 39, 252 U 108. 

Wya—CJJS. cited in Lefforge v. Rogers, 419 P.2d 625, 
628. 

55. U£—Perthou v. Stewart, D.C.Or., 243 F.Supp. 
653—Credit Bureau Management Co. v. Huie, 
D CArk., 254 F Supp 547, stating Arkansas and 
Texas hw. 

Minn.—Miller’s Shoes and dotbrng v. Hawkins Furni¬ 
ture ft Appliances. Inc., 221 N.W.2d 113, 300 
Minn. 46a 71 A-LILSd 629. 

Mo.—Reed, Roberts Associates, Inc v Bailenson, App., 
537 8.W.2d 238. 

N.C—Clyde Rudd ft Associates, Inc. v. Taylor, 22S 
S.EJd 602,29 N QA^i 679, cert, den., 228 S.£2d 
451,290 N.C. 659. 

Pa.-6ari>-Lee Mtrtrik Frame Co. v. Hoot. 206 A.2d 59. 
416 Pa. 221 

SJ).-CJA dted in Loescher v. Policky, 173 N.W.2d 
5a 53, 84 S.D. 477. 

Tex.—Carl Coiflure, Inc. v. Mourlot, CivApp., 410 
S.W 2d 209, err. ref no rev. err.—Chenault v. Otis 
Engmeering Corp., QvApp., 423 S.W.2d 377, err. 
ref. no rev. err. 

Wash-Wood v. May. 438 ?2d 587, 73 WaihJd 307. 

Although employment is for no specific time, 
etc. 

Tex.—Custom Drapery Go, Inc. v. Hardwick, Qv 
App.. 331 S.W.2d 160. 

Contract tnmmabte fay dther party on notice 

Tex.—Carl Coiffure, Inc. v. Mourlot, GvApp-. 410 
S.Wld 209, err. ref no rev. eir. 

Mntnaiity not lacldng 

lowft-Orkin Externunating Co. (Arwell Divisian) v. 
Burnett, 146 N.W.2d 32a 

Fostemployment restrkdTe cocrenint 

Hawaii-Technioolor, Inc. v. Tta^, 351 P.2d 163, 37 
Haw 113. 
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99. Vt—CrooW'Abbott Ca v. HowanPi, Inc., 207 
Aid 134, 134 Vt 439. 

AgiMMit hdd nflkieilly definite 

Oi.—CuAfae Slyatem of Athnta v. Fox. 176 S£2d 71, 
226 Ga. 393, app. after remind 182 S.Eld 109,227 
Ga.601 

Mhk—Ftienon v. Siqipard Bldg. Supply Ca, 134 
Sa2d 131, 247 Miia 157. 

Sotniiit twnof reit on cn ato t or fatfennee 

TcL-Markwaidt v. HarieO. GvApp., 430 S.Wld 1. 
err. ref. no rev. err. 

§ 257. Consideration for Contract 

51 UA-Afoukfingi, Ina v. Potter, D.C.Ga., 313 
F&1PP.704. 

Ga.—Stewart v. Amcncan Home Mut Life Ins. Ca, 
129 S.£2d 357, 107 GaApp 103. . 

nU-Akhter v. Shah, 436 Nijd 232, 74 IlLDea 730, 
119 lI]App.3d 131. 

Lo-Deiielle v. Petnmi, App., 207 So.2d 19a applka- 
tion den. 209 Sa2d 39, 232 U 108. 

N.C—Oikin Exterminating Oa of Ralci^ v. Griffin, 
128 S£AI 139,238 N.G 179-Eaghieeting Asaod- 
atei, Inc. v. Pankow, 130 S.EJd 36. 268 N.C 
137-^ewd Box Stores Corp. v. Momw, 138 
S.£2d B4a 272 N.C 639. 


page 1155 

65Ji. U£—Peithou V. Stewart, D.COr., 243 F.Supp. 
6SS. 

Iowa—Insurance Agents, Inc. v. Abd, App., 338 
N.W.2d 531. 

N.C—Engineering Associates, Inc, v. Pankow, 150 
S.£2d 36, 268 N.C. 137. 

Pa.—M. S. Jacobs ft Associates, Inc. v. Dufiley, 303 
A.2d 921, 432 Pa. 143—Maintenance Spei^ties, 
Ina V. Qottns. 314 AJd 279, 455 Pa. 327. 

W.N.O.W. V. Barry. 32 D ft CJd 514,77 York 
81-W.N.O.W, Ina v, Barry, 77 York 174. 

Considerafioa not dtown 

Iowa—Insunnce Agents, Inc v. Abd, App., 338 
N.W.2d 531. 

55.10. Md.—Simka Ina v. Graymar CO., 464 A2d 
1104, 55 MdApp. 361, cert. den. 459 A2d 432, 
298 Md. 243 ud 469 A2d 432, two cases, 298 
Md. 244. 

Miss.—Frierson v. Sheppard Bldg. Supply Co., 134 
^2d iSt, 247 Miis. 137. 

65,15. Md.-Shnka Inc. v. Graymar Ca, 454 A2d 
1104, 35 MtLApp. 361, cert. den. 469 A.2d 432, 
298 Md. 243 and 469 A2d 432, two cases, 298 
Md.244. 

Pa.—Maintenance Spechlties, Ina v. Qottus, 314 A 2d 
279, 455 Pa 327. 


CONTRACTS §258 

Page 1157 

Dnration of empbymeat not aole test of reason¬ 
ableness 

Cola-Taff v Brayman, App., 518 P.2d 298. 
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57. Iowa—Insurance Agents, Inc. v. Abd, App., 338 
N.W.2d 331. 

58. Exceptional and iiniq[ue knoidedge of per¬ 
son against whom relief sou^ 

Tex.—Matuszak v. Houston Oikrs, Ina, Civ.App., 313 
SWJld 725 

§ 258. Statutory Provisions 

70ja U.S.-BraiKler v. Nabors, D.CMisi, 443 
F.Supp. 764, afid. C.A. 579 F2d 888. 

La—Delta Rnance Ca of La v. Oravoa, App, 180 
Sa2d 85. 

OU.-Ndl V. Pennsylvania Life Ina Ca, 474 F 2d 961. 

Statute applied to partnerships and assodatioo 

(3) Other statements 

La—McCray v. Coh, i^., 236 Sa2d 863. 
Prohibition Indndes corporate officer or di¬ 
rector 

La—Marine Forwarding ft Shipping Ca v. Barone, 
App., 154 Sa2d 328. 

Provision excepting employm inenning ex¬ 
pense In training employee construed 

(1) In general 

US.-Nalco Chemual Co. v. HaU. D.CLa, 237 
F.Supp. 678, afld., CA, 347 F.2d gO-Theatre 
Tune Dock, Inc. v Stewart, D.CLa, 276 F3upp 
593. 

(2) Contracts not qualifying held void. 

US.-Nalco Chemical Ca v. HaB. D.CLa, 237 

F.Supp. 678, afld.. CA., 347 F.2d 90-Tbeatre 
Time Clock, Inc. v. Stewart, D.CLa, 276 P.Sapp 
593. 

Statute relating to pest control i^etators nnd 
tiieir employees 

(1) Contract held within prohibition. 

La—A ft M. Pest Coatrtri Service, Inc. v. LaBurie, 
170 So.2d 855, 247 lx 315. 

(2) Prohibition held invalid for defective title of 
amendment. 

La—A. ft M. Pest Control Service, Ina v. LaBurre, 
170 So.2d 835, 247 lx 315. 

Statute cimstnied 

Cal—Buakuhl v. Family Life Ina Co, 76 CalRptr. 
602, 271 CA2d 514 

71. Ah.—First Ahbama Bancshaies, Ina v. McGa- 
hey. 333 So.2d 681. 

N.D.-OeB» v. Northern Ina Agency, 153 N.WJd 688. 

Sale of corporate stock 

(3) Sale of all of stockholder's stodc lequiied for 
enforoement of covenant not to oompeta 

Cal.—Radiant Indoatiies, Inc. v. Ski^ 109 CaLRptr. 
96, 33 C.A3d 401. 

Restraints In contracts of employment 

(5) Other statementa 

Okl.—Tatum v. Ooknial Life ft Aoa Ins. Oa of Amer¬ 
ica 465 PJd 448. 

ProvisioH for termlnatioa of annuity paymeats 
to retired employee held Invalid 
Cal.—Muggill v. Reuben R Donnelky Corp., 42 Cal 
Rptr. 107,398 P.2d 147, 62 C2d 239, 18 A.LR.3d 
1241. 

Contract unenforceable ando- statute 
Ala-Odess v. Taylor. 211 So.2d 803, 282 Ah. 387. 
Fla—C ft D Farna, Ina v. Cemiglia App., 189 Said 
384. 

It has been held by statute, that 
although contract not to compete is 
prol)ibited in general, it is proper onty 
where employer has invest^ substan¬ 
tial sums in special training of employ- 
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ee or in advertising employee’s connec¬ 
tion with business.^'^ 

71.5. AdTcrtUng bosiiuss not included within 
acception 

La.—'NatJonal Motor Qub of La., Inc. v Conque, App., 
173 Sa2d 238, cert. da. 175 So.2d 110, 247 La. 
875. 

Nonul expcuei not induded within exception 
La.—Nadonal Motor Club of La., Inc. v. Conque, App., 
173 So.2d 238, cert. da. 175 So.2d 110, 247 U. 
875. 

Aveement held invilid 

La.—Natkxial Motor Oub ctf La., Inc v. Conque, Af^, 
173 So2i 238, cert. da. 175 So.2d 110, 247 U. 
871 
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7S. Gimtncta hdd ralid 

(3) Uil-ln re Opriano, Bkrtcy.R.1., 8 B.R. 697. 

§ 260. Agreements Affecting Duties 
of Parents 

79. Ma—CJJS. dted In In le Adoption of P. J. K., 
359 S.W Jd 360, 365. 

A “child-bartering agreement” in 
which a former wife gives up any 
claim to the former marital home con¬ 
ditional on relinquishment of custody 
is contrary to public policy and void.”-^ 

79A MlelL-StinefaiUigh V. Brutal. 347 N.W.2d 219, 
132 MidLAppL 311. 

§ 262. Agreements Exempting from 
Liability for Negligence 
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alann systems 

N.Y.—Advance Burgiar Alarm Systems, Inc. v. D’Au- 
ria, 2 Dept, 488 N.Y.SJd 416, 110 A.D2d 860 

Contracts limitiiig tort liability betwemi large 
corporations 

US.—Southwest Forest Industries, Inc. v. Westinghouse 
Elec. Corp., CJLAriz., 422 F 2d 1013, cert den. 91 
S.Ct. 138,400 US. 902. 27 LEd.2d 138. 

Reasonable not unconscionaUe limitation 

U.S.—Posttape Associates v Eastman Kodak Ca, D.C 
Pk, 430 RSupp. 407. 

Fla.—L Luiia ft Son, Inc. for Use and Benefit of 
Fironan's Fund Ins. Go. v. Alarmtec Intern. Corp., 
App.,384Sa2d 947. 

N Y.-8&-82 Greene St Corp. v. AFA Protective Sys¬ 
tems, Ina, 418 N.YE2d 971, 100 »Clsa2d 334 

WasL-^lide v. Rainier Mountaineering, Inc., 636 P.2d 
492, 30 WashApp. 571. 

88.5. UE-Colorado MiU, ft Elevator Ca V. Chica- 
ga R.I. ft P.R. Co., CA.OkL, 382 FJd 834. 

Delta Air Lines, Ina v. McDonndl Douglas 
Corp., D.COa., 350 FJupp. 738, affd, CA., 503 
F.2d 239. cert dea, 95 S.a 1953,421 U.S. 965,44 
LEd.2d 431-B8ker Oil Tools, Inc. v. Ddta SE 
Lmea, Ina, D.C.Tex, M7 ESupp. 617, affd., CA., 
562 F.2d 938, reh. den. 571 FJd 978, and 577 F.2d 
1134, two cases. 

Aria.—Central Alarm of Tuicon v. Ganem, App., 567 
P.2d 1203, 116 Ana. 74 

Ark.—Kohlenberger, Inc. v. Tyson’s Foods, Inc., 510 
EW.2d 553, 256 Aik. 584. 

Cat—Akin v. Business Title Corp., 70 Ca].Rptr. 287, 
264 CA.2d 133. 

Cda-ThreadgUl v. Peabody Coal Ca. 526 PJd 676, 
34 CoiaApp. 203, 

Fla.—Shepard v. Qty of Palatka, App. 5 Dirt,, 414 
Sa2d 1077. 

nt—Owen v. Vic Taimy's Enterprises, 199 NJE.2d 280, 
48 IIIApp.2d 344, 8 A.ER.3d 1388. 

Ind.—General Ondn, Ina v. International Harverter 
Ca, 232 N.E2d 616, 142 IndApp^ 11 

NJ.—Rubin v. AMC Home Inspection ft Warranty 
Service, 418 A.2d 306, 175 NJ.Super. 315. 

N.Y.-Danna v. Con Edison Co, Ina, 337 NY5.2d 
721 71 Misa2d 1029. 

N.C-Joidan v. Eastern Transit ft Storage Ca, 146 
S.E2d 43, 266 N.C 136. 

Ohio—Richard A. Berjisn, D.O., Ina v. Ohio Bdl TeL 
Ca, 373 N.E2d 410, 34 Ohio St.2d 147, 8 0.a3d 
149. 

Or.-Commerce ft Industry Ins. Co. v. Orth, 438 P.2d 
926, 234 Or. 226. 

Po-Zimmer v. MitcheU and Nets, 383 AJd 437, 233 
Pa.Super. 474, affd. 416 A2d 1010, 490 Pa. 428. 
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Tex -AUrighi, Inc. v. EUedge, SIS S.W 2d 266, answer 
to cert, questton conf. to 313 S.W.2d 873. 

Contracte involTing sports competitions 

U.S.—Dunn v. Paducah Intern. Raceway, D.C.Ky, 399 
RSupp. 612 

Similar statement 

U S.—Lincoln Pulp ft Paper Co, Ina v. Dravo Corp, 
D.C.Ma, 436 ESupp. 262. 

N.Y -Colton V. New York HospitaL 414 N.Y.Sld 866, 
98 Misc2d 957. 

Ohio—Motorists Mut Ins. Co. v Jones, 223 N.E2d 
381. 9 Ohio Misa 113. 

Federal view 

U.S.-Titan Steel Corp. v. Walton, CA.Utsh, 365 F 2d 
342. 

UncoDsdonablUty of tenns betor to consider 

Mkh.—Allen v. Michigan Bell TeL Co, 171 N.W.2d 
689, 18 Mich.App. 631 

Unconscionable contract not enforceable 

U.S,-Tatham v. Hoka D.C.N.Y., 469 FAipp. 914, 
afid, CA., 622 F.2d 584, 387. 

Ind.-Waver v. American Oil Co., 276 N.E2d 144, 
237 Ind. 458, 49 A.LR.3d 306. 

Contract for ^ipUcatioB of oomparatiTe negli¬ 
gence valid 

U S—Norfolk ft W Ry. Ca v Hardinger Transfer Co, 
Inc., D.CPa, 415 FEupp. 307, remd. 

89. UE—Smith v. Seaboard Coast Line E Co, CA. 
Ga, 639 F.2d 1235. 

Poland v. St Louii-San Francisco Ry. Co, D.C 
Kan., 208 ESupp. 293—Whirlpool Corp. v. Mone, 
D.CMinn., 222 P.Sup^ 643, affd, CA., 332 Fid 
901. 

Cal—Product Research Associatea v. Pacific TeL ft 
TeL Ca, 94 Cal.Rptr. 216, 16 CA.3d 631. 

Del—All-State Investigation ft Sea Agency, Ina v. 
Turner Const. Ca. 301 AJd 273, 68 A.LE3d 1. 

Fla.—Kinkaid v. Avia Rait-A-Car Systems. Ina, App, 
281 Sa2d 223. 

Oa.—Hawes v. Central of CcorgiB E Ca, 162 S.E2d 
14,117 GrtApp. 771, app. after renuind 169 S.E2d 
356,120 Oa.App. 4—Brown v. Five Poitita Parking 
center, 173 S.E2d 901, 121 GaAppi 8I»-CJE. 
dttd in Seaboard Const Line E Ca v. Freight 
Delivery Servica Inc, 210 Si2d 42, 43, 133 Oa. 
App. 92—Fonibianiky v. Emory Univeiaty, 273 
S.E2d 163,136 Oa.App. 602, alH, 282 EE2d 903, 
248 Oa. 391. 

Idaho—Anderson ft Nafidger v. G. T. Newcomb, Inc, 
593 PJd 709, 100 Idaho 173. 

DL—Erickion v. Wagon Wheel Enterprisea, Ina, 242 
N.E2d 622, 101 IlLApp.2d 296. 

Md—Winterrtem v. Wilcom, 293 A.2d 821, 16 Ind. 
App. 120. 

Mass.—Henry v. Mansfield Beauty Academy. Ina, 233 
N.E2d 22. 353 Mass. 307. 

Mkh.-Klann v. Hess Cartage Co, 214 N.WJd 63. SO 
Mich.App. 703. 

Minn.—Independent School Dist. Na 877 v. Loberg 
Plumbing ft Heating Ca, 123 N.W2d 793, 266 
Miim.426. 

N.R—Shier Shoe Corp. v. Granite State Alann, Ina, 
262 A.2d 283, 110 N.H. 132. 

NJ.—Fitagenld v. Newark Mornng Ledger Go, 267 
A.2d 337, 111 NJ.Snper. 104-CJE. cited ta 
Swiiienft Novelty Ca v. Alad Realty Corp, 274 
A.2d 59, 64, 113 NJ.Supcr. 416. 

N.Y.—Mdodee Lane Ungerie Ca v. American Dist 
Tel. Ca, 271 N.Y.S.2d 937, 18 N.Y.2d 57, 21 
N.E2d 661. 

wmiard Van Dyke Productioiis, Ina v. Eastman 
Kodak Ca, 228 N.YSJd 330,16 AJDJd 366, afRL 
189 N.E2d 693, 12 N.YJd 301, 239 N.YE2d 
337—Kleartone Transparent Prodneta Co, Ina v. 
Dun ft Brstiitreet Inc, 433 N.Y.S.2d 433, 88 
A.D.2d 333. 

N.C—New River Cnohed Stone, Ina v. Anatin Fowd« 
Co, 210 S.E2d 285, 24 N.CApp. 285. 

S.C-Prlde V. Southani Bdl TeL ft TeL Go, 138 SJE2d 
133, 244 S.C 613. 

Tenn.-Obon v. Molzen. 338 EW.2d 429. 
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Tet-Allright, Inc. v. Elledge. 515 S W.2d 2<ib. answer 
to cert, question conf. to 513 S W 2d 875 
Wyo.-Brituin v Booth. bOl P2d 532 
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89.5. lll.-Kubuien v. Chicago Health Clubs, 383 
N.R3d 44, 26 III Dec. 420. 69 lU App.3d 463. 
N.Y.-aV.D. Co.. Inc. v. Marine Midland Bank-New 
York. 360 N.Y.S.2d 901. 46 A.D.2d 51. 

Pa—Oilligan v. Arovitch, 219 A.2d 463, 421 Pa. 301. 
Statute coaoeniliig catering estabUshments 
N.Y.-Goodinan v. Impenon Manor, 309 N.Y.S.2d 287, 
62 Miic.2d 561, afTd. 316 N.Y.S.2d 152,64 Muc.2d 
813—Henhkowitz v. Menonh Caterers, Inc., 338 
N.Y.S2d 307, 72 Misc.2d 199. 

Kaowledge and mUingneas essential 
DL-Frank's Maintenance A Engineering. Inc. s. C. A. 
Roberts Co., 408 N.E.2d 403. 42 Ill Dec. 25. 86 
III App.3d 980. 

Ind.—Weaver v, American Oil Ca, 276 N.L2d 144, 
257 Ind. 458, 49 A.LR.3d 306. 

89.10. U S—Ferns Engineeriag Corp. v. Service Bu¬ 
reau Corp., D.CN.Y., 276 F.Supp. 643. affd.. 
CA., 406 F.2d 519-Peavey Ca v. Union Paa R 
Co., D.COr., 296 F.Supp. 1399. 

Cal.-Tunkl v. Regents of University of Cal., 32 Cal 
Rptr. 33. 383 P.2d 441, 60 C2d 92. 

Belsittw V. Peinstein, 65 Cal.Rptr. 788, 258 
CAJd7Il. 

Cola—Barker v. Colondo Rqgion—Sports Car Gub of 
America. Inc., 532 PJd 372, 35 C0lo.App. 73. 
Ind.—LaFfenz v. Lake County Fair Bd., 360 N.E2d 
605, 172 Ind.App. 389. 

Iowa-<jiamatano v. Weitz On., 147 N.W.2d 824. 259 
lovB 1291 

Mich.—Cne Coaches, Iita v. Panel Suppliers, Inc., 186 
N.W.2d 335. 384 Mich. 646. 

Ma—Tri-State Gu Ca v. Kansas Gty Southern Ry. 
Co, 484 S.W.2d 251 

N.Y.—Public Service Mut Ins. Ca v. Royal Burglar & 
Fire Alarm, Inc, 394 N.Y,S.2d 524, 90 Misc2d 
517. 

Ohio—Hine v. Dayton Speedway Oorpi, 252 NE2d 
648. 20 Ohio AppJd 185. 

Pi^Dilks V. Flofar Chevnriet. Ina, 192 A.2d 682, 411 
Fa. 425. 

Com. by Creamer v. Monumental Properties, 
Inc, 314 A.2d 333, 10 PaCmwIth. 596, affd. in 
pan, rwd. in pert on oth. grds. and lemd. in part, 
329 A.2d 811 459 Fi. 450, on remand 365 AJd 
441 26 PaCmwIth. 399. 

Myers v. Sezov, 39 D. ft C.2d 650,16 Bucks 119. 
W.ViL-Williaffli v. Chrysler Coip., 137 S.E2d 225, 
148 W.Va. 6SS-Stafflp v. Windsor Power House 
Cbal Ca, 177 S.E2d 146, 154 W Va. 578. 

Under the Restatement of the Law of Contracts, 
etc. . 

Pa.-Biickley v. General Oil Burner Co., 28 D ft C.2d 
73a 29 Leh.U. 521. 

Wmh.—McCutcheon v. United Homes Corp., 486 P2d ' 
1093, 79 Waih.2d 443. 

Ftmdioa danse 

Fla-Ivey Plants, Ina v. FMC Corp., App., 282 Sa2d 
205. 

NediRSMe not shown 

Oa.-Maisie v. Pilgrim Sdf-Service Storage, 258 EE.2d 
548, ISO Ga.App. 715. 

If language used in exculpatory 
clause is broad enough, actor may dis¬ 
claim liability for negligence of any 
type,®** 

89J5. U,E—Cumu Ins. Soa, Inc. v. Girard Bank, 
D.CPa., 522 F-Supp. 414. 

Fla.—Goyingi v. Jack and Ruth Eckerd Foundatiim, 
App, 403Sa2d 1144, 

Adhre nedlgoMe 

CaL—Deltt Air Lines, Ina v. Douglas Aircraft Co., 47 
CiLRptr. 518, 238 CAJd 95. 
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Passive neg^'gence 

Cal—Delta Air Lines. Inc. v. Douglas Aiicreft Co., 47 
Cal.Rptr. 518, 238 CA2d95. 

90. Ark.—CJ.S. dted In Dessert Seed Co. v. Drew 
Fanners Supply. Inc. 454 S.W 2d 307, 310 248 
Ark, 858. 

N J.—CJJS. died la McCarthy v. National Ass'n for 
Stock Car Auto Racing, Inc., 209 A.2d 668,672, 87 
NJ.Super. 442. affd. 218 A.2d 871, 90 NJ.Super. 
574, olid. 226 A.2d 713, 48 NJ. 539. 

Violation of law 

Cal.—John E Bnuugh and Sons v. Witcosky, 51 Gd. 
Rptr. 844, 242 CA.2d 835. 

91. Dd.—Wilmington Housing Authority v. William¬ 
son, 228 A.2d 782 

Pa.-Kiefer v Bell Telephone Ca, 41 D. ft C2d 645. 
115 P.LJ. 80, 

S.C.-Pnde v. Southern Bell Tel. ft Tel. Co., 138 S.E2d 
155, 244 S.C. 615. 

92. CaL—Belshaw v. Peinstein, App., 65 Cal.Rptr. 
788, 258 C.A,2d 711—Akin v. Business Title 
Corp., 70 CalJlptr. 287, 264 CA.2d 153-Mueld- 
er V. Western Greyhound Lmes, 87 CaLRptr. 297, 
8CA.3d 319 

NJ.—CJ,S, dted in McCarthy v. National Ass'n for 
Stock Car Auto Racing, Inc., 209 A.2d 668,672,87 
N.J.Super. 442, afftl 218 A.2d 871, 90 NJiopcr 
574, afU. 226 A.2d 713,48 NJ. 539-McCarthy v. 
National Ass'n for Stock Car Auto Raang, Ina, 
218 A.2d 871, 90 NJ.Super. 574. 

S.C -Pride V. Southern Bell Tel. ft TcL Ca. 138 S.E2d 
155, 244 EC. 615. 

Mere state r^pilatlon insnffielent 

Ill.—First Financial Ins. Cb. v. Purolator Sea. Ina, 388 
NE2d 17, 26 Ill.Dea 393, 69 nLApaSd 413. 

93. UE—Northern Natural Gas Ca v. Roth Packing 
Ca, CANeb., 323 F 2d 922-jmith v. Seaboaid 
Coast Line R. Co.. C.A.Oa., 639 Fid 1235. 

Go.—Hawes v. Central Georgia R. Ca, 162 S.E2d 

14,117 Ga.App. 771, app. after remand 169 S.E2d 
356, 120 GaJVpp. 4. 

Idaho—Rawlings v, Layne ft Bowler Pump Co., 465 
P2d 107. 93 Idaho 496. 

NJ.—CJE. dted In McCarthy v. National Ass’n for 
Stock Car Auto Racing, Ina, 209 A.2d 668,672,87 
NJ.Super 442, affd. 218 A.2d 871, 90 NJEiper. 
574, affd. 226 A.2d 713, 48 NJ. 339-Hy-Grade 
Oil Ca V. New Jersey &uik, 350 A.2d 279, 138 
NJ.Super. Ill 

EC-Pridc V. Sonthem Bell Td. ft Td. Ca, 138 EE2d 
155, 244 S.C. 615. 

page 1165 

94. Kan.—CJE dted la Mid-America Sprayers, Inc. 
V. US Fite Ins. Ca. 660 PM 138a 1383. 8 
KanApp.2d 451 

Mich.—Feldman v. Stein Bldg, ft Lumber Co., 148 
N.W.2d 544, 6 MicEApp. 180. 

NJ.-Msyfair Fabrics v. Henley, 226 A.2d 602,48 NJ. 
483, on remand 234 A.2d 503, 97 NJ.Super. 116, 
affd. 246 A.2d 749,103 NJ.Super. 161. 

S.C-Pride v. Southern Bdl Td ft Td. Ca, 138 EE2d 
155, 244 EC. 6IS. 

94E. N.C.-Gibbs v. Carolina Power ft Light Ca, 
144 S.E2d 393, 265 N.C. 459. 

Ohio—Central Nat. Bank of Gevdand v. Gallagher, 
234 N.E2d 524, 13 Ohio App.2d 115, 

Tez.-LoiM Star Gas Ca V. Veal, GvApp., 378 S.W.2d 
89, err. ref. no rev. err. 

94.10. N.C-Gbbs r. Carolma Power ft Light Ca, 
144 S.E2d 393, 265 N.C 459. 

Bewriiboard v. Souiheni Ry, Co. 193 EE2d ST^. 
16 N.CApp. 671, cert. den. 194 EE2d 633, 283 
N.C. 106. 

Ohio—CJjE dted in Richnrd A. Berjian, D.O., Ina v. 
Ohio Ben Td, Ca, 375 N.E2d 4ia 413, 34 Ohio 
St.2d 147, 8 0.0.3d 149. 

Pa.-Kider v. Bdl Tdephone Co, 41 D. ft C2d 645, 
115 P.U. 80. 

94^15. Exemption of csrrier ftom liability for negU- 
. gence see Curriers § 99 d leq. 
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94J0. Dd.-J. A. Jones Const Ca v. Gty of Dover, 
Super., 372 A.2d 54a app- dbm.. Sap., 377 AM 
1 . 

94J5. Ind.-^ennsylvaiiia E Ca v. Kent, App., 198 
N.E2d 615, trunier dea. Sup., 202 N.E2d 893. 
Contract held not to Involve dutiei m conmon 
carrier 

Va-Chesapeske ft 0. Ry. Ca v. OiftoD Farga- 
Waynesboro Td. Ca, 224 EE2d 317,216 Va 858. 
94.35. Ind.—Oeoeial Bargain Center v. American 
Alarm Ca, Ina, App., 430 NJE2d 407. . 
94A5. Where Utiganti are both borinennai 
Wash.—Schroeder v. Fkged Motois, Ina, 544 P.2d 2a 
86 Wish.2d 256. 

94i0. UE—Alena ES. Co. V. Charles Fenan ft Co, 
D.CLa, 251 F.Supp. 823, ifftL, CA., 383 PM 
46. 

Fla—Ivey Plants, Inc. v. FMC Corp., App., 282 Sa2d 
205. 

Tenn.-Oboa v, Molzen, 558 EW.2d 429. 

95.5. U.S.-U.E Sted v. Warner. CJUUlah, 378 PM 
995. 

Oa—Effloty Univenity v. Pnubiansky, 282 EE2d 903, 
248 Oa 391. 

EL-PiA V. Sohn, 414 N.E2d 1, 46 DLD^ 279, 90 
IILApp.3d 794, affd. in part, levd. in part on oth. 
grda 433 N.E2d 651,60 IILDea 609,89 IlL2d 453. 
MonL—Haynes v. Missouk County, 517 P.2d 370,163 
Mont. 27a 69 A.LE3d lOOE 
N.Y.-Gn)ii v. Sweet, 400 N.E2d 306,49 N.Y Jd 102, 
424 N.Y.E2d 365. 

N.C—Gas Housa Ina v. Southern Bdl Td. ft Td. Go, 
221 EE2d499,289N.C 173. 

Po—Rempd v. Nationwide Lift Ina Oa. Ina, 323 
AJd 193, 227 PoSuper. 87. Affd. 370 AJd 366 
471 Pa 404. 

Tenn.~Olii» v. Mbben, 538 EW.2d 429. 

Wash.-Baker v. Gty of Seattle. 484 PM 405, overrul- 
ing Brodenon v. Rainier Nat Park Ca, 60 Pid 
234, 187 Wash. 399. 

Agreement, of nrinor, ete 
(2) Other statamenta 

Pa-Myers v. Sezov. 39 D. ft C2d 6Sa 16 Bndts 119. 
LiablUty of inbcontnctor 
(2) Oontmet cannot exculpate subcontractor for wOl- 
ful and winton tniscondact 
111.—Third Swaniet Propertka Ina v. Ockeriuad 
ConiL Ca, 334 N.E2d 148, 41 IEApp.3d 894. 
Contract by seed supplier 
Aik.—Dessert Ca v. Drew Fsnnen Supply, Ina, 

454 EW.2d 307, 248 Ark. 83E 
Contract for sale of service 
Ohio—Now V. Yulcan Basement Watetprooflag; Ina, 
299 N.E2d708, 35 0hioMiia 1. 

Dental dlnlc 

Ga-Poiiibiansky v. Emoiy Udvenity, 273 EE2d 163, 
156 OoApp. 602, affd.. 282 S.E2d 903, 248 Oa 
391. 

Cratricti of eonstrnction w t^Hdr 

Oa—Deese v. Parks, 276 EE2d 269,157 GoApp. 116 
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95.10. U.E—Philoo Corp. v. Automatic Sprinkler 
Corp. of America CAJuL, 337 PM 405-Na- 
tional Sted Carp. v. L G. Wasson Cod hfin. 
Corp., CA-Ind., 338 P.2d 565—Rutter v. Ailmg- 
toi Park Jodcey Gub, CA.I1L, 510 FJd 1065. 

FraHn v. America Cytnamid Oa, p.CVa, 239 
F.Supp. 178—koyd Indem. Ca v. Wettliighouse 
Elea Coip., JXCN.Y., 385 RSupp. 526 stating 
New'Jersey law. 

Cd.—Delta Air Lines, Ina v. Dou^ Airaaft Oa, 47 
CaLRptr. 316 238 CA.2d 95. 

Cola-Jones v. Dread, 623 P.2d 376 
Del—Kuyper v. Gulf OB Cotp., 410 A.2d 164. 

Fla—Insuianoe Oa of North America v. Avis Rent-A- 
Oar System, Ino, 348'Sa2d 1149. 
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Ojl—T uxedo PlumWng & Heating Co, Inc. v. Lie-Niel- 
sen, 262 S.E2d 794, 24S Oa. 27. 

Orlun Exterminating Co. v Stevens, 203 S.E2d 
387. 130 Ga.Aj)p. 363. 

B4o.—Hulen v. Ameiican Oil Co., App, 360 S.W.2d 
726, stating lUinds and Missouri law. 

NJ.—Mayfcir Fabrics v, Henley. 226 A.2d 602, 48 NJ 
483, on Fernand 234 A2d 503, 97 NJiuper. 116, 
afEd. 246 AJd 749, 103 NJ.Su{)er. 161. 

N.Y.—Whalen v. Vic Tanny Hickaville. Inc., 258 N Y 
&2d 562, 23 A.D.2d 778. 

Colton V. New York Hospital, 414 N.Y S.2d 866, 
98 Misc.2d 937. 

St. Vincent'i Medical Center of Richmond v. 
Vincent E lono, Inc., 358 N.Y.S.2d 993, 78 
Misc.2d 968-Pieicy v. Citibank N.A., 424 N.Y. 
S.2d 76, 101 Misc.2d 301 

Tenn.—^Empieis Health and Beauty Spa, Inc. v. Turner, 
303 S.W.2d 188. 

Lesses 

lowa^Farmei* Elevator Co. v. Qicago, R.I. & P R. 
Co., 149 N.W.2d 867, 260 Iowa 478 

Tenn.—Chazen v. Tnilinohile, Inc., 384 S.W.2d 1, 215 
Tenn. 87. 

Rdeue a^eemeBt signed by race car driver 

UA—Dunn v. Paducah Intern. Raceway, D.CKy., 599 
F.Supp. 611 

Inenraiice 

Fla.—Fairchild for Use and Benefit of State Farm Fire 
and Cti Co. v. W. 0. Taylor Gommeicial Refrig¬ 
eration and Elec. Co, Inc, App., 403 So.2d 1119. 

N.Y.-Boaid of Ed., Union Free School Dist Na 3, 
Town of Brookhaven v. Valden Assoc., Inc., 400 
N.Y.S.2d 131 60 A.D.2d 617, affd. 389 NE2d 
798, 46 N.Y.2d 653,416 N.Yi2d 201 

(Huo—Insurance Co. of North America v. Wdb, 300 
N.E2d 46a 35 Qhio App.2d 173. 

9& UJS.—Eastern Oas and Fuel Assomatea v. Mkl- 
west-Raleigh, Inc., CA.W.Va., 374 F 2d 431, ceit 
den. 88 S.Ct. 333^ 389 U.S. 931, 19 LEd.2d 360. 

CaL—Ddta ^ Lines, Inc. v. Douglas Aircmfi Co., 47 
CaLRptr. 518, 238 C.A.2d 95. 

PSL—Watinghoose Elec. Ca v, Murphy, Inc., 228 A.2d 
636, 425 Ps. 166. 

Wash.—National Bank of Washington v. Eijuity Inves¬ 
tors, 506 P.2d 2a 81 W88h.2d 386, app. after 
remand 518 P.2d 1071 83 Wash.2d 433. 



Gal.—Lemat Corp. v. American Basketball Ass'n, 124 
CaLRptr. 388, 31 CA.3d 267. 

97. UA-James F. O'Neil Ca v. U.S. Fidelity & 
Ouaranty Ca, CALa, 381 F.2d 783. 

Alaka Airlines, Inc. v. Northwest Airlines, Inc., 
D.CAlnska. 228 F5upp. 321 aftd., CA, 351 F.2d 
253, eert. den. 86 S-Ct. 1068, 383 U.S. 936, 15 
LEd.2d 853. 

Ariz.—Oraver Tank & Mfg. Ca v. Fluor Corp., Limit¬ 
ed, 421 P.2d 909, 4 ArizApp. 476. 

luL—Permsylvaiiia R. Ca v. Kent, App., 198 N.E2d 
615, tranaftr dea, Sup., 202 N.E2d 893. 

La^-Jennings v. Ralston Purina Co, App., 201 Sa2d 
168, writ ref. 203 Sa2d 354, 251 U 215, app. den. 
203 Sa2d 534, 231 U 216. 

N.C.-CJ.& cllai la Oibbi v. Carolina Power ft Ught 
Co., 144 S.E2d 393, 400. 265 N.C 459. 

Tex.—Fenn v. Bunett'i Esttte, Civ.App., 405 S.W2d 
. 161. 
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97i. U5.—Hong Kong Export Credit Ins. Corp. v. 
Dun and Bradstieet, D.C.N.Y., 414 ESupp. 133— 
CJS, cited In Poplar Grove Planting and Rdin- 
ing Ca, Ina v. Bache Habey Stuart Ina, D.CLa., 
463 F5upp. 585,594, remd. CA.. 600 F.2d 1189. 

Fla.-(LL& dtad la Fucntei v. Owen, App., 310 Sa2d 
438,46a . ■ 

MidL-Sbdby Mut Ins. Co. v. City of Grand Rapids, 
148 RWld 26a 6 Mieh.App. 95. 


On the other hand, an exculpatory 
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N Y.—In re Fluschmann's Estate. 316 N.Y.S.2d 27164 
Misc.2d 924. 

Since the puhUcdloo of Corpns Jnria Seenmlnm the 
case of Falcone v. Falcone, 221 N.YE2d 904 has been 
reversed on the law and the bets.—Falcone v. Falcone, 
239 N.Y.S.2d65a l8AD.2d 1127. 

15. U.S.—Kutka v Temporaries, Ina, D C.Tex., 568 
F.Supp. 1527. 

16. US.—Premier Elec Const. Co v Miller-Oavis 
Ca. D.C.ni, 291 F.Sun>. 295. affd.. CA.. 422 
F.2d 1131 cert. den. 91 S.Ct. Sa 400 U.S. 828, 27 
LEd.2d 58. 

Ill.—Merchandise Nat Bank of Chicago v. Koiber, 365 
N.E2d 688, 8 IU.Dea 43a 50 m.App.3d 365. 

17. U.S—Premier Elec. Const. Co. v. Miller-Davis 
Ca. D,C.I1L, 291 F.Supp. 295, affd., CA., 422 
F.2d 1131 cert. den. 91 ECt 56,400 UE 828, 27 
LEd.2d 58 

CaL-Skjin v. Hiatt, 54 CaLRptr. 351,245 CA.2d 926 
N Y.—Eaat Coast Moving & Stonge, Ine. v. Flappin, 
355 N.Y.&2d 323, 78 Misc.2d 140. 
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17.5. Diversity cases 

UE.—May Dept Stores Co. v. First Hartford Corp., 
D.CConn, 435 F.Supp. 849. 

18. U.S,—Cahibrnia Pacific Bank v. Small Business 
Adminiuration, C.A.CaL, 357 F.2d 218 

Ind,-Van Orman F^ Wayne Crap. v. Edwards Motor 
Co, 263 N.E2d 74a 148 IndApp. 66. 

Kan.—State v. Ounzdman, 434 P.2d 543,200 Kan. 12 
MO.-COX V. Lee, App., 530 EW.2d 273. 

N J.-AnbU V. Zisman, 362 A.2d 1221, 143 NJ5uper. 

168, affd. 384 A.2d Ilia 157 NJBuper, 335. 
Pa.—City of Scranton v. Gannett, Fleming, Cordty ft 
Car^ter, Inc., 66 LackJur. 85. 

No recovery in quad contract 
CaL-UFTTEC SA. v. Carter. 142 CaLRptr. 279, 571 
P.2d 990, 20 C3d 238. 

N.H.-Brodcs v E A. dark’s Garage. Ina, 378 A.2d 
1144, 117 N.H. 770. 
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19. D.C-U.S. V. FarreO, 606 F.2d 1341, 196 UE 
App.D.C 434. 

Pa—City of Scranton v. Gannett, Fleming, Cordry ft 
Cai^ter, Ina, 66 LackJur. 85. 

20. Md—Tuxedo Cheveriy Volunteer Fire Co, Ina V. 
Prince Getffge’s County, 385 AJd 819, 39 Md 
App. 321 

§ 273. Exceptions 

20J0. U.E—Glazer v. Olazer, CA.La., 374 FJd 
39a oert. den. 88 S.a lOa 389 U.S. 831, 19 
LEd2d 9a on remand D.C, 274 F.Supp. 471, on 
remand 278 RSupp. 47a 

CaL—Neveal Enterprises, Ina v. CalNeva Lodge, Ina, 
32 CaLRptr. lOa 217 CA.2d 799-Emmon8, Wil- 
lUmt, Mins and Leech v. State Bar of Gal., 86 
CaLRptr. 367,6 CA.3d 565. 
lU—Amoco on Ca v. Toppert, 371 N.E2d 1294, 14 
.IlLDea 241, 56 HLApp-Sd 595. 

N.M^Waller E Helier ft Ca of Cal. v. Stephens, 439 
PJd 723, 79 N.M. 74. 

N.Y—Gruuatan Co, loe. of ^omeviUe v. Jones, 260 
N.YE2d 54, 23 A.D.2d 940. 
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Taylor v, Renxi, 245 NYE2d 43a 41 Miic.2d 
160. 

Pa —CJ.S. dted ia Daley Mack Sales loa v Klink, 26 
D. ft C3d 341, 347. 

Attorney held not eatitled to assert Ulegality of se^ 
vices to performed to defeat obligation to return 
retuner fee if unsuccessfiiL 
DC-BowIes V Dobson, App., 206 A.2d 271. 

20.60. Claim not based on illegal contract 
(2) Other matters. 

Ohio—Cushman v. Flanagan, 186 N.E2d 312. 

20.65 III.—Donald McEhoy, Ina v. Dehney, 389 
N.E2d 130a 27 DLDec 892, 72 lll.App.3d 285. 
NJ.—PaUy V. Barton Sav. ft Loan Ass’n, 196 A.2d 
682, 82 NJ Super. 75. 

Matters considered 
(4) Other instancei 

Cal—Homestead Supplies, Ina v. Executive Life Ins. 
Ca. 147 CaLRptr. 22. 81 CA.3d 978. 

§ 274. -Where Parties Are Not 

in Pari Delicto 

Librstry References 
Corbin on Contracts §§ 1873, 
1465,1586, 1537. 
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20.85 U.E—Cold Bond Stamp Ca of Oa. v. Bnd- 
fiite Cotp.. D.C.N.Y, 303 F5upp. 532, affd, 
C.A., 463 F.2d llSS-Nathanson v. Wds. Vonn, 
Cannon, Ino, D.CN.Y., 325 PBupp. 50. 

Cal.-River Garden Farms, Ina v. Superior Court for 
Yolo County. App., 103 CaLRptr. 498. 26 CA.3d 
9Ba 

D C-William J. Davis, Ina v, Slada App, 271 A.2d 
412. 

N.Y.—Panky Funeral Home, Ina v Shapiro 372 N.Y. 
&2d 288. 83 MiseJd 366. 

21. UE—Singleton v. Fbreman, CA.F1a., 435 FJZd 
961 

Ala.—CJE qnoted la Youugjblood v. Bailqy, 459 Sa2d 
855, 860. 

CaL—Nevcol Enterprises, Ina v. CalNcva Lodge, Ina, 
32 CaLRptr. lOa 217 CA.2d 799-Porter v. Ar- 
four Murray, Ina, 57 CaLRptr. 554, 249 CA.2d 
410—Korpi^ V. Collins, 60 Ca].Rptr. 84a 252 
C.A.2d 711—Emmons, WiDiains, Mires and Leech 
V. State Bar of CoL, 86 CaLRptr. 367, 6 CA.3d 
565. 

Conn.-Keyes v. Brown, 232 A.2d 48a 155 Conu. 469. 
D.C—William J. Davis, Inc. v. Slade, App, 271 AJd 
412. 

Oa—A. M. Kidder ft Ca v. dement A. Evans ft Co., 
142 SE.2d 269, 111 ChuA[^ 484. 

NJ.-Appell V. Reiner, 195 A.2d 3ia 81 NJ.Siiper. 
229, nvd on oth. gids. 204 A.2d 14a 43 NJ. 313, 
on remand 207 A.2d 343, 86 N.J.Siiper. 515. 
N.M.—Buck V. Mountam Stales Inv. Corp, 414 P.2d 
491, 76 N.M. 261—Southera State Life Ins. Co. v 
McCauley. 464 P.2d 404^ 81 NEL 114. 
N.Y.-WeU V. Arthur Murray, Inc, 324 N.yE2d 381, 
67 Misc.2d 417. 

Obio-^lyco v. Schultz, 289 N.E2d 919,35 Ohio Misa 
25. 

Tex.—CJE cited In Oakes v. Ginrantee Ins. Co., 573 
EWJd 899, 902, eiT. ref na rev. err. 

Utah—Andrew v. Ideal Nat Ina Ca, 509 P.2d 367,29 
Utab2d 343. 

Wash—Sherwood ft Roberts—Yakimi, Ina v. Leach, 
409 P.2d 160, 67 Wish.2d 63a 14 A.LJL3d 1411. 
Wis.—Oenenl Split Corp. v. P ft V Atlas Corp., 280 
N.W.2d 765, 91 Wia2d 119. 

Rale inapidlcable where result acoompUihed by en¬ 
forcement is expressly prohibited by statute. 

NJ—Mara v. Jaffe, 222 AJd 519, 92 NJ.Super. 143. 
Ezorcifle of right of nKWoa by inoocBt party 
U.S.—Greater Iowa Coip. v. McLendon, CA-Iowi, 378 
F.2d 783. 
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FQling gaps in agrcttnent 

Qd—Kenwr v. Husho Tool Co., I28 Cal.Rptr. 839 ,56 
CA.3d 924. 
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21A Fa.—Contnctor Industries v. Zerr, 339 A.2d 
803, 241 Fa^Super. 92. 

21.10. N.M.—Capo V. Centoiy Life Ins. Co., 610 
PJd 1201, 94 N.M. 373. 

21 U.S.—0(dd Bond Stamp Co. of Oa. v. Bradfuie 
Carp.. CA.N.Y., 463 F.2d 1138, stating Oeoigu 
law. 

OoU Bond Stamp Co. of Qa. v. Bradfiite Corp., 
D.CN.Y., 303 F.SUPPL 332, lird., CA., 463 F.2d 
11S& 

Ala.—CJ.S. qwted In Thompson v Wlik, Reimer A 
Sweet, 391 Sa2d 1016, 1021, 13 A.LR.4th 6S1- 
CJ.S. qnoted In Youngblood v. BaUey, 459 Sa2d 
853. 86a 

Neb.—Loewenstein v. Midwestern Inv. Co., 149 
N.W.2d 512, 181 Neb. M7. 

Teat—CJ.S. dted la Sbenard v. After Hours, Inc., 464 
S.WJd 87, 9a 
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24 GsL—ItidiardKm v. Roberts, 26 CalJlptr. 829, 
210 CAJd 603. 

275. U5—CbiaCiaft Industries, Inc. v. Indepen¬ 
dent Stodcholdets Committee, D.CDd., 354 
Piupp. 895. 

§ 276. — Where Illegal Purpose 
Ib Not Coiuranunated 

3L Adi-Wliite V. Mattoi. 619 PJd 9, 127 Ariz. 
181. 

N.Y.-Wdl V. Arthur Muciay, Inc.. 324 N.Y.S.2d 381, 
67 Miif-M 417-^erlmiith v. Scappy & Peck, Inc., 
343 N.Y52d 40, 73 MiseJd 927. 

§ 276. — Where Party' Complain¬ 
ing Can Est^lish Case 
without Relying on Illegal 
Transaction 

paga 1201 

37. U5—U5 V. Continental Fwdg. Ca. Cast.CL, 
311 fSoff. 936, affd., Cust A FatJhpp., 463 FJd 
1129, 39 OCPA 178. 

Arfa.—Leone v. Fnekkm Ptumbing and Heating of 
Sootben Ariaana, Inc., App., 591 P2d 1002, 121 
Ariz. 514. 

00—Lawn v. Canuno Hd^ Inc, 93 CkLI^. 621, 
13 CAJd 973. 

NJtL-Meiaday v. Sweazea, App^ 438 P.2d 323, 78 
NAL 781,26 AiJL3d 1386. 

N.Y-CJJS. dlid hi Midiad 0. Kletz ft Cc v. DeR- 
ance Indnatiiei Inc, 271 N.Y52d 403, 404, 26 
AJ)2d 537. 

OkL-CJ5, cited In Nefl V. Fenniylvaiiu Ufe Ins. Co, 
474 ?JU 961,963. 

Fa.-0%Mnv.O%ienSted Const Cc. 271 A.2d 234, 
440 Fa. 373. 

Tex—Frost Nat. Bank of Sen Antonio v. Mitchell, 
Civ.AF|i., 362 S.WJd 198-Nonnan v. E V. 
Cbristie ft Cb., Crvu^ipL, 363 S.WJkl 173, eir. ref. 
no lev. err. 

WaiL-CJ5. qwitad la Sherwood ft Roberts-Yakima, 
bic V. Cdm, 469 P.2d S14, 579, 2 WaaLApp. 
703. 

IMgel203 

33. Tex.-Fhilia V. Etain. OvApik, 383 &W.2d 692, 
en. re£ DO rev. err. 

§ 278. — Other Exceptions 

pigel20S 

34 CaL-Enmnna, Wlliania, Mires and Leecb v. 
State Bar of GaL, 86 Cal.Rptr. 367,6 CA.3d 363. 


George Fbreman Associates, Ltd v. Foreman, 
D.CCal.. 389 RSupp. 1308, affd. CA., 517 F2d 
354. 

U-Cokman v Bossier City. 305 $a3d 444. 

N.Y -Parsley Funeral Home Inc v Shapiro, 372 N.Y. 

S.2d 288, 83 Misc2d566 

Restrictive coveiumts 

Ga.—Jenkins v. Jenkins Irrigation, Inc.. 259 S.E2d 47, 
244Ga. 95 

Pa.-Gresh v Potter McCune Co, 344 A2d 340, 235 
PeSuper. 537. 
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57.10. Msst-Town Plannmg ft Engineenng Assod- 
stes, liu. V. Amesbiuy Specialty Ca. Inc, 342 
N.E2d 706, 369 Mass. 737. 

59. Nd).—Loewenstdn v. Midwesten Inv. Co., 149 
N.W.2d 512, 181 Neb. 547. 

OkL-Neil v. Pennsylvania Life Ins. Co.. 474 P.2d 961 
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70. N.Y.—General Venture Capital Corp. v. Wilder 
Tiwnsp., Inc, 271 N.Y5.2d 805. 26 A.D.2d 173 
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72. Executory contract 

Tex.-Waiiami v. Brown, av.App., 362 S.WJd 177 

75 NJ.-CJJS. dted in Nauno v La Fianza, 369 
A.2d 987, 992, 146 NJ.Super. 362. 

§ 279. Ratification, Waiver, and Es¬ 
toppel 
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7655. Tex—Moser Ca v. First Church of Christ, 
Saentist, Qv.App., 525 S.W.2d 946. 

77. U.E—Theatre Time Clock, Inc. v. Stewart D.C 
La.. 276 FSu[^ 393 

CaL-Kidy Corp. v. Otbson, 41 Cal.Rptr. 559, 231 
CA.2d 39-Pnme v. Hyne, 67 CalRptr. ITE 260 
■CA.2d 397. 

Oa.—Milton Frank Allen Publications, Inc v. Georgia 
Aa'n of Fetrokiun Retailert 162 S.E2d 724, 224 
Oa. 318, cert, den 89 EQ. 636^ 393 U5 1025, 21 
LEd.2d 569, leh. dea 89 Ea 859, 393 U.E 1112, 
21 LEd2d 814, reh. den. 89 Ea 1452, 394 U.E 
994, 22 L.Ed Jd 772. 

Iowa—Midwest Management Corp. v. Stephens, 291 
N.W.2d 896. 

La.-pjucoession of Ddesdemier, 184 $a2d 37. 

Ndson V. Wslker, Af^, 189 Sa2d 54, affiL in 
part revd in part on oth. grds., 197 Sa2d 619,230 
La. 345. 

Tex—Ussety v. Hollebdcc Gv.App., 391 EW.2d 497, 
err. ref. no rev. err. 

78. La.—E L Buns Ca, Inc v. Cashia 302 So.2d 
297, 84 A.LR.3d 1162. 

Placid Ofl Ga V. Taylor, App., 291 Sa2d 892, 
revd. on oth. grds. 306 Sa2d 664, mi remand 313 
Sa2<l 626, writ gr. Sup., 318 Sa2d 4a on remand 
325 So.2d 313, writ den. 329 Sa2d 455. 

Tex—Mnyfidd v. Troutman, Gvjkpp., 613 EW.2d 
339. 


Ratification of an agreement or act 
requires that a party alleged to have 
ra^ed it have full knowledge of all 
the facts 

785. Tex—Jamail v. Thomas, QvJVpp., 481 EW.2d 
485, err. ref. no rev. err. 
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79. La.—Sucoession of Deksdernler, App., 184 So.2d 
37. 

(M—<3rett Am. Reserve Ins. Ca of Dallas v. Strain, 
377 PJd 583. 

81. D.C—Nyhus v. Tmvd Management Corp., CA., 
466 FJd 44a 131 U.EApp.D.C 269. 
Ga^-Stewart v. American Hone Mut. Life Ins. Co, 
129 EEd 367, 107 OaApp. 103. 
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N J.—McCarthy v. National Ass'n for Stock Car Auto 
Racing, Inc, 218 A.2d 871, 90 NJ.Super. 574. 

Px-Ovecka v. BilKngham, 9 Lebanon 28a 

815 N.C.—Martin v. UndeihiE 144 S.E2d 872, 263 
N.C 669. 
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8155. U.S.— LeuewdI, Ltd. v. Jake Sheiton Ford, 
Inc, D.CW.VX, 423 F.Supp. 1011. 

Ala.-^rfoving Picture Mach. Opentois Local No. 236 
V. Cayson. 203 Sa2d 222, 281 Ala. 46E 

Alaska—Sumner Devdopment Corp. v. Shivers, 317 
P2d 737. 

OL-Kiely Cbrp. v. Gibson, 41 CaLRptr. 559, 231 
CAJd 39. 

ID.—Cbrti V. Fleiiher, 417 N5.2d 764* 49 DLDec 74* 
93 ID.App.3d 517. 

Iowa^-CJ5. dted in Cedar Rapids Community School 
Dist V. Pair. 227 N.W.2d 486, 498. 

N.Y.—P.I P. Agency, Inc. v. ITT Life Ins. Ca of New 
York, 334 N.Y.E2d 7SE 70 Misc2d 74a afid. 340 
N.Y.E2d 604* 41 AD2d 604. 

Px—Ovecka v. BilHnghsm, 9 Lebanon 28a 

Tex—Farha v. Fl«ni, GvApp., 385 EW.2d 692, err. 
ref. no rev. err. 

Wash.-Vedder v. Spellman, 4K) P.2d 207, 78 WaslL2d 
834. 

82. Ox—Milton Ftank Allen Publkatioas, Inc v. 
Oeoigia Ass'n of Fetroleam Retailers, 162 EE2d 
724, 224 Gx 518, cert den. 89 Ea 636, 393 U.E 
1025, 21 LEd.2d 369, leh. den. 89 S.a 839, 393 
U.E 1112, 21 LEd.2d 814* leL den. 89 Ea 
1452, 394 UE 994* 22 LEd.2d 772. 

Idaho—Whitney v. Contmental Life ft Acc Ca, 403 
PJd 573, 89 Idaho 96. 

NJ.—McCarthy v. National Ass'n for Stodt Car Auto 
Radng, Inc, 218 AJd 871, 9Q NJiuper. 574. 

Wadt-Goldberg v. SangUer, 616 P.2d 1239, 27 Wash. 
App. 179, revd. 639 P.2d 1347, 96 WsslOd 874* 
op. changed 647 P.2d 489. 

83. Gil—N. C Roberu Ca v. Topaz Tranaibnner 
Productx Inc, 49 Cal.Rptr. 209, 239 CA.2d 801: 

N.Y.—Standardbred Owners Ass'n, Inc v. Yonkers 
Raceway, Inc, 232 N.Y.E2d 346, 33 Mi8c2d 1081, 
affd. 245 N.YE2d 956, 20 A.D.2d 628. 

N.C.—CJ& dted in Laughridge v. South Mountain 
Pulpwood Cb*, 147 EE2d 213, 2ia 266 N.C '769. 

Tn.-Moier Ca v. Fust Church of Christ Scieatist 
Gvjtpp., 525 S.W.2d 946, 
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835. Arix—In le Maefcevich’s Estate, 379 P.2d 119, 
93 Arix 129. 

83.10. UE—Inter-Continental Promotions, Inc. v. 
Miami Beach First Nat Bank, CAJDx, 441 F.2d 
133a oert. den. 92 S.a 85, 404 U.E 83a 30 
LEd.2d 89, rdi. den. 92 EG. 307, 404 UE 961, 
30 LEdEd 279. 

N.M.—Chacon v. Mountam States Mut-Cax Co., App., 
485 P.2d 358, 82 N.M 602. 

835a Cx—Vaughn ft Ga, Ltd. V. Saul, 237 EE2d 
622, 143 GxApp. 74. 

Ky.—Centia] Adjustment Bureau, Inc. v. Ingram Asso¬ 
ciates, Inc, App., 622 EW.2d 681. 

Wash.—State ex rd. Hayes Oyster Ca v. Keypoint 
Oyster Ca, 391 P.2d 979, 64 Wash.2d 375. 

85. IIL-Corti V. Fldaher, 417 N.E2d 764,49 ELDec. 
74, 93 m.App.3d 317. 

§ 281. -Necessity that Objection 

Be Raised 
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87. U.E-Hogan v. Teled^e, Inc., D.CD1, 328 
F-Supp. I043-CJE dted fa Stubblefldd v. Si- 
loera Springs Newspapers, Inc., D.CArk., 390 
F.Snpp. 1032, 1035. 

Cal.—Tri-C, Inc. v. Sta-Hi Cbrp., 45 Cal.Rptr. 878.404 
P.2d 48a 63 C2d 199. 

D.C—Nyhus v. T»vd Maugement Oorp*, GA., 466 
F.2d 44a 131 UEAppJ).C 269. 
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N.Y/-McCbU V. Fnmpton, 415 N.Y.S.2d 752, 99 
MilcJd 159, mod on oth. grds. 438 N.Y.S.2d 11, 

80 A.D.2d «07. 

N.C-Martin v. Underhilt, 144 S.E2d 872, 265 N.C 
669. 

WialL—Waring v. LoMeO, 387 979, 63 Wash.2d 

531 
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88 . U.S.—United ftoodcaating COn Inc. v. Armes, 
CA-Tol. 506 F.2d 766, cert. den. 95 S-Q. 1953, 

421 U.S. 965, 44 LEd.2d 451 
Fillon to plead ill^dity not walTer 
Pa^-Shilbf V.A.LTE, Inc., 428 A.2d 151 285 Pa.8u> 
per. 490. 

§ 282. Peiformance by Plaintiff 

pageUlS 

92. U.E—Oeoige Foreman Aasociatei, Ltd v. Fote- 
man. aCCaL, 389 RSupp. 1308, affd, C.A., 517 
F.2d 354. 

§ 288. Right of Third Parties to Set 
Up Illegality 

L U&—Central Bank A Truit Ca V. Fust Northwest 
Bank, D.CMd., 331 F.Supp. U66, alEcL, CA., 458 
Fid Sit. 

Qdo^-Oppenheimer Industries, Inc. v. Fuestone, 569 
P.2d 334, 39 Colo.App. 448 
Lar-Shteveport PeoductioD Credit Ass’n v. Bank of 
Commeicd 405 8a2d 841 

Ndx-<J& ettad la Amutrong v. Armstrong, 218 
N.WJd 541, 544i 192 Neb. 11. 

N.Y.-aoothiwtem Stdnilng Corp. v. Natkmal CSty 
Bank of New Yoik, 160 N£.2d 836,6 N.Y.2d 454, 
190 N.Y.Sld 351 cert den. 80 S.a 361 Ui. 
895,41.Ed2d31. 

Tea.—OMdOqia v. Camera, Civ.App., 402 S.W,2d 265, 
aaa,Sup.,414S.WJd424. 
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1 Tei—Yoa V. Juitin Belt Co, Inc., Ov-App., 488 
S.Wld8S0,en.sr. 

3. Nd^-CJJieitrttaArin8trongv.Atmat»ng,2W 

N.W.2d 541, 544, 192 Neb. 11. 

4. ChL^-CJS. eitad la River Garden Fatmt, Inc. V. 

Snperiar Court for Yolo County, App, 103 CaL 
Ilptr.498, 508, 26CA.3d 986. 

5. N.Y<-8otithweiteni Sbippiiig Corp. v. Natwnal 

Oly Buk of New Yod, 190 N.YJUd 351 6 
N.YJd 454, 160 NJEJd 836 cert den. 80 S.CL 
198. 36lU.S.893,4LJEd2dl3l. 

$ 286. Contracts Growing Out of, or 
Connected with, Illegal 
Contract 

library References 
Corbin on Contracts §§ 1629, 
1531. 

pigem? 

ft UJ^44aimiiig V. Metal Stamping Corp., D.cnL, 
396Fiiipp. 1376,alfii,CA., 530FJd980 
ChL-ObkbUin v. 57 Otl.Rptr. 19, 248 CA.2d 
891. 

NJ^-Niriipo V. La FiaiBa, S69 AJd 987. 146 NJ-Su- 
per. 361 

Tex^Yoat v. Initin Belt Co, Inc, QvApp, 488 
S.W Jd 830 err. gr. 

WnaL-Sherwood & Roberts-Yaldma, Inc. v. LeacO 
409 PJd 160 67 Wiih.2d 630 M AJ*R.3d 1411. 

Ift TtaL^Internatiaad Ainiaft Saki, Inc. V. Brt^ 

out, GvApp., 582 ftWJd 631 etr. ref. no rev. 
ere. 

CoBMirt JadgRNnt 

NJ^-MJdtown Propertiei, Inc. v. Madiaon Tp, 172 
AJd 40 68 NJjnper. 197 . affi. 189 A.2d 226,78 
NJBnper. 471. 


pa^ 1228 

11,10. Tex.-<}uir Collatreai, Inc. v. Cauble, Civ 
App.. 462 S.W.2d 619. 

12. Conii.-Vachon v Tomascak, 230 A M 5, 155 
Coon. 52 

Under some circumstances relief may 
be afforded under a settlement be¬ 
tween parties to an illegal contract'” 

173 Maas.—Kenyon v. Andrews, 197 N.E2d 879. 

347 Mass. 769. 

20 Ohio—Cushman v. Flanagan, 186 N.E2d 511 

§ 286. New Agreement on New Con- 
sideration 
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21 Am—Thomas v Lundgren, 449 P.2d 628, 9 
AmApp. 94. 

Tex.—International AirmA Sales, Inc. v. Betancourt, 
QvApp., 582 S.W.2d 632. Err. ref no rev. err. 

26, SnH on note 
(1) Other matters. 

Kan.-M & W Development, Inc v. H Paso Water Co.. 

Inc, 634 P.2d 166, 6 Kan.App.2d 735. 
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§ 287. Effect of Illegal Agreement 
on Prior Legal One 

28. Ariz.—Executive Towers v. Leonnrd, 439 P.2d 
303, 7 ArirApp. 331. 

Wyo.—Morfeld v Andrews, 579 P.2d 426. 

§ 288. Consideration or Promise 
Wholly Illegal 

30. Ak—Alabama Power Co. v. Thompson. 178 
So.2d 525. 278 Ala. 367 

§ 289. Partial Illegality 
Library References 
Corbin on Contracts § 1620 et 
seq. 

Modem Legal Forms Ch. 5, 
Agreements. 

Mieh.-CJjS. blade tetter lamnury quoted in Trim v. 
dark Equipment Co, 274 N.W.2d 33, 36, 87 
Mich.A|)p. 270. 

31. U3.-Seaboitd Sur. Co. v. Hatbison, CA.Ind, 
304 F.2d 247—Alston Studios, Inc. v. Lloyd V 
Gress and Associates, CA.Va, 492 F.2d 279. 

American Preddeot Lines, Limited v. S. Wool- 
man, IiB, D.CN.Y, 239 F3upp. 833-Union 
. Tsak Chr CO. V. Lindsay S<dl Water Coip. of 
Omaha, Inc., D.CNd>, 237 F-Supp. 510, alfd, 
CA, 387 F.2d 477. 

Ariz.—Tom Maxwell Realty, Inc. v. Jennings, 379 P.2d 
131, 93 Aril. 146. 

CJS. dtod iB Hackin v. Piooeer Plumbing Sup¬ 
ply Co, 457 P,2d 312, 319, 10 Ariz,App. 150 
CaL—BuskubI v. Family Life Ins. Co., 76 CaLRptr. 
602, 271 CA.2d Sl4-Cdifonua State Council of 
Carpenters v. Superior Court of Orange County, 89 
Cal.Rptr. 625, 11 CA3d 144-Lnwn v. Camino 
Hdghts, Inc, 93 CalAptr. 621, 15 C.A.3d 973. 
Pk-New Products Corp. v. Oty of North Miami, 
Anx, 241 So.2d 451. 

Ga^Martell v. Atlanta Biltmore Hotd Corp, 152 
I jRTd 579, 114 Ga.App. 646, app. after renumd 
162 EE2d 815,118 OaApp. 171 
Hawaii-Al v. Frank Huff Agency, Ltd, 607 P.2d 1304, 
61 Haw. 607. 

Idaho—Nelson v. Armstrong, 582 P.2d UQO, 99 Idaho 
421 

Il].-nTolmson v. Country Life Ins. Co, 300 N.E2d 11, 
12 in.App.3d 158. 
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Ind—McOain's Estate v, McClain, App., 183 N.E2d 
842, 133 Ind App. 645, reh. dam, 184 N.E2d 281, 

133 Ind-App 645-Crescent Qty Avation, Inc. v. 
Beverlj Bank, 219 N E2d 446, 139 IndApp. 669. 
La.—Wilson Warehouse Co. of Texas, Inc. v. Maryland 
Cas. Ca, App, 269 So.2d 562-Starke Taylor & 
Sons, Inc v. Riverside Plantation, App., 301 Sold 
676. 

Mich.-CJk dted In Roianson v. A. L amina and 
Sons Co, 293 N WJM 661,664,96 MichApp. 644. 
Mum.—Alstde, Inc. v. Larson, 220 N.W.2d 274, 300 
Minn 285. 

Miss.—Smith v. Simon, 224 So.2d 565. 

NJ.—Riddlestorlfer v. Qty of Rahway, 197 A.2d 883, 

82 N.J.Super 423-Naseef v. Cord, Inc, 216 A.2d 
413, 90 N.J.Super 135, affd. 225 A.2d 343,48 NJ. 
317. 

N.M.—Forrest CurreU Lumber Co. v Thomas, 464 
P.2d 891, 81 N.M. 161 

N Y.-Stahl v Stahl, 228 N.Y1.2d 724, 16 A.Dld 467, 
withdrawn 185 N.E.2d 906, 12 N.Yld 674, 233 
N.Y.Sld 4M 

Klein Institute for Aptitude Testing, Inc. v. Kes- 
tin, 231 N.Y S 2d 149, 34 Misc.2d 967. 

N.D.—Schue v. Jacoby, 162 N.W.2d 377. 

Pa.—Bahleda v. Mankison Corp, 323 A.2d 121, 228 
Paiuper. 153. 

R.I.—Donahue v Associated Indent. Corp., 227 AJd 
187, 101 R.I 741. 

Tei—Williams v Williams, 569 S.W2d 867. 

Wis.-CJ.S. qnoted in Simemtad v. Hagen, 126 
N.W.2d 529, 534, 22 Wis.2d 653—Winton v. Oers- 
roehL 172 N.W.2d 809, 45 Wis.2d 111. 

Wyo—Dixon v. Wilhams, 584 P.2d 1078. 

MaiTiage separation agreaneiits 
Idaho—Vaughn v. Vaughn. 428 P,2d 50, 91 Idaho 544. 
NY.—In re Fnsch’s Estate, 268 N.YBJd 806, 49 
Misc.2d 898, affd. 268 N.Y.SJd 917, 25 A.D.2d 
818. 

(2) Other matters. 

D.C.-Willcher v. WiUcher, App., 294 AAi 486. 

N.Y.—Morgenstem v. Moegenstern, 275 N.Y.SJd 66, 

27 A-D.2d 56a 

Kulok V. Kulok, 244 N.Y.S.2d 521, 40 Ktisc.2d 
999—Seligman v Sdignian, 356 N.Y.E2d 978, 78 
Mi5C.2d631 
Restraint of trade 

UE—Modem Controls, Inc. v. Andteadakis, CA 
Minn., 578 FJd 1264 

Alders V. Afa Corp. of Florida, D-CFIa.. 353 
F Supp. 654. affd., C.A, 490 FJd 99a 
Cal.-Roberts v. Pfcfer, 91 Cal.Rptr. 308, 13 CA3d93. 
Tex.—Toch v Eric Schuster Corp, CWApp, 490 
EW.2d 618, err. ref. no rev, ere.-Stocks v. Banner 
American Corp, Ov.App, 599 EW.2d 665. 

Wis.—Fields Foundation, Ltd. v. Christensan, App., 309 
N.W.2d 125, 103 Ws.2d 465, 

Sance tte poUieftioB of Coqiu Juris SecBuh^ 
case of Falcone v. Paleime, 221 N.YE2d 904 has been 
reversed on the law and the fads.—Falcone v, Falcone, 
239 N.Y.S.2d 656, 18 A.DJd 1127. 

Void confiesslon of judgment danse 
U.S.—Vindtetg v. Brunswick Corp., CA.FIa., 391 F.2d 
184 
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31 Ala.—Mann v. Cherry, Bekaert and Holland, 414 
So.2d 921. 

Qa.—Martell v. Atlanta Biltmore Hotel Corp, 152 
EE2d 579. 114 Ga.App. 646, app. after remand 
162 S.E2d 815, 118 OaApp 171 
N.Y.-Taylor v. Renzi, 245 N.Y.Sld 456, 41 Miac.2d 
160. 

Pa.-Milkr v. Wightman, 109 P.U. 473. 
Wi8.-Simcn8tad v. Hagen. 126 N.W.2d 529, 22 Wii.2d 
653. 

32J. Ga,-T. E McCutcheon Enterprises, Inc. v. 

Snelling A Snelling, Inc, 212 &E2d 319. 

33. UE-Olen Mf^, Inc. v. Perfect Fit Industifes, 
Inc., D.C.N.Y., 299 FSupp. 278. remd, CA. 420 
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F.2d 319, cert. den. 90 S.Q 1363, 397 U.S. 1043, 
23 LEd.2d 653, on remand 324 F.Supp. 1133 

Ariz.—Jamuon v. Southern Stales Life Ins Co, 412 
P.2d 306, 3 ArirApp. 131. 

Oe.—Richard P. Rita Personnel Services Intern, Inc. v. 
Kot. 191 S.E.2d 79, 229 Oa. 314-Federated Mut 
lu Co. V. Whitaker, 209 S.E2d 161, 232 Ga. 811. 

Ind.—Weaver v. American Oil Co, 276 N.E.2d 144, 
237 Ind. 438, 49 A.LR.3d 306. 

Indima Ins. Ca v. Noble, 263 N.E.2d 419. 148 
IndApp. 297. 

N.Y.-Stahl V. Stahl, 221 N.Y.S.2d 931, mod. on oth. 
grdi. 228 N.YS2d 724, 16 A.D.2d 467, cross 
motion withdrawn 183 N.R2d 906, 12 N.Y.2d 674, 
233 N.Y.S,2d 468-Silvera v. Safhu 361 NY.S.2d 
230^ 79 Miic.2d 919. 

Tex.—Kroger Co. v. J. Weingaiten, Inc., Civ App., 380 
S.WJd 143, err. ref. no rev. err.—Oraphilter Corp. 
v. T^nson, Gv.App., 318 S.WJd 932, err. ref. no 
rev, err. 

Reitniirt of trade 

<2) Ernidoyment contract. 

Ui^Hardwara Mut Cai Ca v. Williams, D.CGa., 
332 F.Siipp. 923. 

S.D.—Itt American Syatans, Inc. v. Remtto, 311 
N.WAi 51. 

page 1223 

35. U.S.^i]i|3eton v. Foreman, CAFla., 433 F.2d 
961 

Ariz.-^ B. MoOimiis Etpnpment Co. v. Riggs, 422 
Pld 187, 4 AiizJtpp. 336. 

Wii-Schan v. TUede, 206 N.W.2d 129, 58 Wii2d 
489. 

36. Wk-Schan v. TUeda 206 N.W.2d 129, 38 
Wis.2d 489. 

38. U.K-{ISAcbeffl.In&v.O(ddstein,CA.N.Y..312 
F.2dl63. 

Scaly Mattresa Ca of Southern CaL v, Scaly, 
Iaa,D.C.in.,346F.Sopp.3S3. 

Arut—Eamailc, Ina v. McKee, App., 578 P.2d 190,118 
Aiiz.311. 

FItu-C & D Farms, Ina v. Cendglia, App., 189 Sa2d 
384. 

m.—Central Keystone Plating of III, Inc. v. Hatchison, 
210 N.L2d 239, 62 ItUppld 188. 

Iowa—Farai Bnnan Service Ca of Maynard v. Kohb, 
203 N.W.2d 209. 

La.—National Motor Qnb of Louisiana. Ina v. Conque, 
173 So2d 238, 243, cert, dea 175 SoJd 110. 
247 La. 875—Natkmal S^I Studios, Inc. v. Bar¬ 
rios, App.. 236 SoJd 309. 

Md^Hshb V. Stump, Harvey ft Cook, bia, 334 A.2d 
563. 25 MtUpp, 478. 

Maas.-^ Stainleis, Lk. v. Colby, 308 NJE.2d 481,364 
Misa 773. 

N.Y.—Queer Placement of White PUns, Inc. v. Vaus, 
334 N.Y.S.2d 764, 77 MisoTd 788. 

N.D.-IgDe v. Atlas Ready-Mil. Inc, 134 N.W.2d 511. 

Ohio-Idea] MDk Ca v. Blevins, 307 N.E.2d 278, 37 
OhioMiaaTd. 

Tcst-Yost V. Jnstin Belt Go, Ina, Gv.App., 488 
S.W.2d 8Sa err. gr. 

WaslL-Shenwd v. H ac k st o dt Lmnber Oa, Ina, 340 
PJd 1373, 83 Washed 929. 

ReMcdtn apidkihle to pfeacDt dlente 
able 

Ind^^eadi v. Riduudi, Dieterfc ft Ca, App., 439 
N£.2d 208. 
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38J. U.S^Delta Goip. of America v. Scbrhe Coip, 
D.CTenn., 391 F.Supp. 638. 

Oa.—Howard Schultz ft Associates of the Southeast. 
Ina V. Bnmiec, 236 S.E2d 263, 239 Oa 181. 

ImL—L ioocd V. Caidhial Associates, Ina, App, 432 
N.E.2d446. 

(Aio-Extine v. WIEBmsan Mldweit. Inc, 200 N.E2d 
297, 176 Ohio St. 401 

Gobel V. Laii« 231 N£2d 341,12 Ohio App.2d 
91 


Pa.—Penpberal Dynamics. Inc. v. Holdsworth, 385 
A.2d 1334, 254 Pa.Supef. 3ia 
Waah.-CJjS. dttd la Wood v May, 438 P.2d 587, 
391, 73 Wash.2d 307 
Blue peodi test not applied 
U.S—Dothan Aviation Corp. v Miller, CA.Ga, 620 
F.2d 304-Moore v. Curtis 1000, Ina, CA.Ma, 
640 F.2d 920, diseusang Georgia law. 

Ga.-Puiceli v. Joyner. 200 S.E2d 363, 231 Ga 85 
“Blue padl” test abandoned in favor of mle of 
"reasonablmtess" 

Ohio-Raimonde v Van Vieiah, 323 N.E2d 544, 42 
Ohio St.2d 21. 

39. S.C—CJjS. quoted at lagth in Eastern Busineas 
Forms, Inc v. Kistler, 189 S.E2d 22,24, 238 S.C 
429. 

40. Ark.—Rector-Phillips-Mone, Ina v. Vroman, 489 
S.W.2d 1. 253 Ark. 730, 61 A.LR.3d 391 

Conn.—Tunenterul, Ina v. Dagata 277 A.2d S12, 29 
ConaSup. 180. 

Tex.—CJ.S. dted In Yost v. Justin Belt Co., Inc, 
CkApp.. 488 S.W.2d 830, 857, err gr. 

Addition of liiwiraHnne not permitted 
Ohio-Gobel v. Laing, 231 N.E2d 341,12 Ohio App.2d 
93 
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40.15. U.S.—Credit Bureau Management Ca v. Huie, 
D.C.Ark.. 254 FJupp. 547. 

Ga—Austin v. Beneikid, 230 S.E2d 16, 140 OaApp. 
96. 

Md.-Hebb v. Stump, Harvey ft Cook, Ina, 334 A.2d 
363, 23 MdApp. 478. 

Mo.—R. E Harringtoa, Ina v. Frick, App., 428 S.W.2d 
943. 

NJ.—CJ.S. dted in Solari Induatnea Ina v. Malady, 
264 Aid 31 36, 35 NJ. 571. 

Ohio—CJ jSL dted in Extuie v. Winiamson Midweit, 
Inc, 200 NE2d 297, 299, 176 Ohio St. 403. 
Tei.^ustm Belt Ca, Ina v. Yoet, 502 S.WJd 681, 
Ramey v. Corabmed Am. Iiu. Ca, QvApp, 359 
S.WJd 523. 

Wash.—Alexander ft Alexander, Ina v. Wohlman, 378 
PJd 330, 19 Wash.App. 670. 

Enforcemait not premted by lack df ihowlng 
of frandiise so extensiye with area speci¬ 
fied 

Pa—Berb-Lee Mobile Frame Ca v. Hoot, 206 AJd 39, 
416 Pa 221 

Modification beld fiJr 

Pa—Berb-Lee Mobile Frame Ca v. Hoot, 206 AJd 39, 
416 Pa. 222. 

Tex.-Sdtae v. Baker, QvAhi, 536 S.W.2d 631. 
Restraiiits hdd not renonably divisible 
(2) Other insten^ 

Cda—TefT v. Brayman, App., 318 PJd 298. 

40.25. U.S.—Alexander ft Alexander, Inc. v. Dray¬ 
ton, D.CPa, 378 FAipp. 824, afld, CA., 503 
F.2d 729. 

IlU-Akhter v. Sheh, I Dist, 456 N.E2d 232, 74 
IlIDea 730, 119 DLApp.3d 131. 

Ma—R. E Harrington, Ina v. Frick, App, 428 S.W Jd 
945. 

NJ.—Hadaon Foem Latex Products, Ina v. Aiken, 198 
A.2d 136, 82 NJ.Super. SOS. 

Tex.—Maikwantt v. Handl, Gv.App., 430 S.WJd 1, 
eri. ret no rev. err. 

Void per se rule abandoned 
NJ.—Solari Industries, Ina v. Milady, 264 A.2(l S3, 33 
NJ. 571. 

4030. Conuaia between emidoyer and em¬ 
ployee 

U,S.^A]ston Studios, Inc. v. Uoyd V. Oress and Asso¬ 
ciates, CAVa. 492 F.2d 279. 

41. Ala—Baker v. Gtizens Bonk of Guntersville, 208 
Sa2d 601, 282 Ala 33. 

CaL—Lawn v. Camino Inc, 93 CsLRptr. 621, 
15 CA.3d 973. 


Ind.—McOain’s Estate v. McCkm, App, 183 N3.2d 
842. 133 InLApp. 645, reh. diem. 184 N.E2d 281, 
133 Ind.App. 643. 

Tex.—CJ3. dted In Cox Feedlots, Ina v. Hope, 498 
S.W.2d 436, 439, err. ref no rev. err. 

Lawler v. Anmea Inc, GvApp., 447 S.W.2d 
189, err. ref no rev. err. 
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42 Cal.-Keene v. Hailing, 38 CaLRptr. 313, 392 
F.2d 273, 61 C2d 318. 
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433. NJ.-Naseef v. Coid, Ina, 216 A2d 413, 90 
NJ.Super. 133, aild. 223 AJd 343, 48 NJ. 317. 

56. U3.—Winston Research Corp. V. Mbmesota Mia 
ft Mi^. Ca, CA.Ca]., 350 FJd 134. 

Buckeye Garment Rental Ca v. Jonea D.CLa, 
276 F^upp. 560—LektroVend Corp. v. Vendo 
Ca, D.CIIL, 403 FSupp. 527, aflil, CA., 545 
FJd lOSa revd. on oth. gida 97 S.CL 2881, 433 
UA 623, 53 LEd.2d 1009, reL dea 98 EG. 242. 
434 UB. 881. 34 LEd.2d 164, clarification dea 98 
S.a 702. 434 U.E 423, 34 LEdJd 639, on re¬ 
mand. D.C, 500 F.Supp. 332. alfiL, CA, 660 FJd 
233, cert dea 102 ECt 1277, 453 UE 921, 7! 
LE(L2d461. 

UE. V. Continental Fwdg. Co., CustCt, 311 
F.Supp. 956, affiL, 463 FJd 1129, 39 GCPA 178. 

Ah.—Mann v. Gieriy, Bdmert and Holland, 414 Sa2d 
921. 

CS].-Symcox v. Zuk. 34 Cd.Rptr. 462, 221 CA2d 
383. 

Oa—Camp Concrete Products v. Central cf Georgia 
Ry. Ca. 213 EE2d 299,134 GaApp. 537. 

Md.-Baldwin v. Grymes, 194 A2d 283, 232 Md. 470. 

Mina—Indianhead Truck Line, Ina v. Hvidsten Ttana- 
port Inc, 128 N.W.2d 334, 268 Mina 176. 

N.M.-CJ5. dted in Capo V. Century Ufe Ina Ca, 
610 PJd 1202, 1207, 94 N.M. 373. 

N.Y.-Stahl V. StahL 228 N.Y.E2d 724, 16 ADJd 467, 
withdrawn 185 N.E2d 906, 12 N.YJd 674, 233 
N.Y.E2d 468 Ferro v. Bologna 330 N.YE2d 126, 
38 AD.2d 854, afld. 286 N.E2d 244, 31 N.Y.2d 
30, 334 N.Y.E2d 856. 

N.C-Bealxnid Induatnea Ina v. Blair, 178 EE2d 
781, 10 N.CApp. 323. 

Or.—W. J. Senfert Land Co. v. Oieeniidd, 496 F.2d 
197, 262 Or. 83. 

Tex.—Cox Feedlota Ina v. Ht^*, GvApp., 498 
EW.2d 436, err. ref no rev. err.—Oraphilter Coip. 
v. Vinsoa Gv.App.. 318 S.W.2d 932, err. ref. no 
rev. err. 

Wixh.-Wood v. May, 438 P.2d 587, 73 Wash.2d 307. 

Sherwood ft RdbertaYaldnu, Ina v. Cohen, 469 
PJd 374, 2 WaahApp. 703. 

Wya—CJ jE dted fat Sdunidt v. Foaier, 380 P.2d 124, 
126-Dix« V. WiUiama 584 P.2d I07E 

Test of sevenbOity 

Cal.-Keene v. Hariing, 38 CaLRptr. 313,392 PJd 273, 
61 C2d 3 IE 
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57. Ga-Jones v. Gaik, 249 EE2d 619, 147 OL 
App. 637. 

50. Ohio-Ideal Milk Ca V. Blevim, 307 N.E2d 27E 
37 Ohio Mba 76. 

§ 291. -UnlawAil Intention on 

One Side Only 
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61. Cal.-Tri-Q, Ina v. Sta-Hi Corp.. 43 CtLRptr. 
87E 404 PJd 486,63 C2d 199. 

Tex.—CJ jE dted in Oakes v. Guarantee Ina Ca, 373' 
EW.2d 899, 902, err. ref no rev. err. 

§ 292. -Unlawful Intention on 

Both Sides 

65. U.8.—Foreman v. George Foreman Assoeiaiea 
Ltd., CACaL, 517 F.2d 354. 
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69. T«x.-GJA qmtad h Oakes v. Guamiitee Ina 
Ca, 373 EWJd 899, 902, err. ref no rev. err. 











































